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TITLE  XXXVI— DEBTS  DUE  BY  OR  TO  THE 

UNITED  STATES 


See. 

6372.  Priority  established. 

6383.  Assignments  of  claims  void,  un> 

less,  etc. 
6390.  Payment    to   officers    for   horsef  V 
lost  in  battle,  etc.  •  '     •* 

6391-6394.  Payment    to    officere, '^ tc., 
for   loss   of   hojrs^fr  ^r- 
chased  in  StaC3|i'&  insur- 
rection. "'.,•' 
6395.  Same;  snspensioo  of  limitation  of 

time  for  ^irg  'Jaimfi. 
6403.  Settlemp.at*  of  claims ;   for  loss  of 
prope^^   ill  military  service. 

§  6372I  .fft.  S.  §  3466.)     Priority 

IG.-^Persons,  property,  debts,  and 
debtors  affected,  in  generald^A  corpo- 
ration is  a  person,  within  this  section. 
People  V.  Metropolitan  Surety  Go. 
(Sup.)  161  N.  Y.  S.  616,  175  App. 
Div.  48. 

29.  Priority  as  against  adverse  rights 
—Conveyances,  assignments,  and  trans- 
fers.—The  beneficiary  of  a  pledge  of 
stocks  in  trust  to  indemnify  him  against 


Sec 

6403{1)«  Same;    limitations. 

6403(2).  "Same ;  examination ;  payment ; 

'1  .  replacement. 

,^03(3).  Same;    final  determination. 

6403(4).  Same;    time  for   presentation. 

6403b.  Settlement  of  claims;  claims  of 
officers  and  enlisted  men  and 
members  of  Nurse  Corps. 

6404.  [Repealed.] 

6404a.  Claims  for  lost  property;  set- 
tlement by  Auditor  for  War 
Department. 


established. 

liability  on  a  bail  bond  held  a  bona 
fide  purchaser,  with  rights  superior  to 
the  United  States,  which  was  defraud- 
ed of  the  money  with  which  they  were 
bought.  Leary  v.  U.  S.,  229  F.  660, 
144  C.  C.  A.  70. 

Cited  without  definite  application, 
Schmidtman  v.  Atlantic  Phosphate  & 
Oil  Corporation  (C.  C.  A.)  230  F.  769. 


§  6383.  (R.  S.  §  3477.)     Assignments  of  claims  void,  unless,  etc. 


3.  Construction  and  validity  of  act^— 

This  section  prohibits  the  assignment 
of  any  claim  against  the  government 
for  a  patent  infringement  prior  to  the 
time  plaintiff  became  the  owner  of  the 
patent.  Brothers  v.  U.  S.,  52  Ct.  CL 
462. 

4.  Operation  and  effect— In  generals— 
This  section  does  not  prohibit  claim- 
ant from  assigning  a  claim  against  the 
United  States.  Lay  v.  Lay,  39  S.  Ct. 
13,  63  L.  Ed.  — . 

5.  Retroactive  operation^— Act  Cong. 
March  4,  1915,  c.  140,  appropriating 
money  to  pay  certain  claims  against 
United  States,  and  prohibiting  claim- 
ants* attorneys  from  receiving  over  20 
per  cent,  of  claim  as  fee,  held  uncon- 
stitutional as  to  contracts  made  before 
act  took  effect.  Black  v.  0*Hara,  194 
S.  W.  811.  175  Ky.  623. 

9.  Assignments  or  transfers  within 
this  section— Agreements  to  make  as- 
signments or  deliver  warrants  to  as- 
signee.— An  equitable  lien  on  all  mon- 
eys accruing  under  a  contract  with  the 
United  States  is  not  invalidated  by  this 
section;  the  sole  purpose  of  the  stat- 
ute being  to  protect  the  government, 
and  not  the  interests  of  the  parties. 
Jennings  v.  Whitney,  112  N.  E.  655, 
224  Mass.  138. 

This  section  invalidates  a  bond  given 
by  a  government  contractor  to  deliver 
to  an  assignee  of  its  claims  against  the 
government  the  warrants  issued  there- 
on.   Levison    v.    niinoia    Surety    Co., 

(1396) 


118  N.  B.  641,  222  N.  Y.  280,  revers- 
ing judgment  153  N.  Y.  S.  70,  167  App. 
Div.  747. 

II. Assignments    or    powers   of 

attorney  In  consideration  of  servloes  in 
collecting  dalmSd-— An  agreement  to  pay 
an  attorney  a  percentage  of  any  amount 
recovered  from  federal  government  is 
not  invalid  under  this  section,  prohibit- 
ing transfers  and  assignments  of  claims 
against  United  States,  unless  made  aft- 
er claim's  allowance,  etc.  Black  v. 
O'Hara,  194  S.  W.  811,  175  Ky.  623. 

46.  Right  of  assignee  to  sue  In  court 
of  claims.- Where  two  corporations  en- 
ter into  an  agreement  to  merge  or 
consolidate  into  a  new  corporation,  the 
transaction  in  legal  contemplation  ia 
similar  to  a  purchase  by  the  new  cor** 
poration  of  the  railroads  and  properties 
of  the  two  former  companies,  so  far  as 
the  right  to  collect  the  debts  or  claims 
of  the  former  companies  is  concerned, 
and  the  new  company  cannot  sue  for 
such  claims  in  view  of  this  section, 
forbidding  assignment  of  claims  against 
the  United  States.  Seaboard  Air  Line 
Ry.  V.  U.  S.,  53  Ct  CI.  107. 

48.  Effect  as  between  parties  to  as- 
signment.—This  section  is  not  control- 
ling in  a  suit  between  the  heirs  of  de- 
ceased claimant  and  of  deceased  as- 
signee after  payment  of  claim  to  claim- 
ant's administrator.  Lay  v.  Lay 
(Miss.)  79  So.  291. 

51.  Validity  of  assignments  as  against 
trustee  In  ban kruptcy^— Where  a  corpo- 


Tit  36)  DEBTS  DUB   BY   OB  TO   THE   UNITED   STATES  §    6403 

ration,  before  bankruptcy,  assi^ed  to  ure   to  giye   notice   did  not  affect  its 
plaintiff  all  moneys  accruing  under  its  rights   as  against  the   assignor.     Jen- 
contract  with  the  United  States,  to  se-  nings  ▼.  Whitney,  112  N.  E.  655,  224 ' 
cure  payment  of  its  promissory  notes,  Mass.  138. 

providing  for  an  equitable  lien  on  the  Cited    without    deflnlte    applioation, 

contract  price,  held,  that  plaintiff's  fail-  Atlantic  Works  v.  U.  S.,  60  Ct  CL  16. 

§  6390.  (R.  S.  §  3482.)  Payment  to  officers  for  horses  lost  in  bat- 
tle, etc. 

Construotion,  operation,  and  effect  In         Requisite  facts  to  authorize  recovery. 

Oenerald— This  section  was  intended  to  —The    provisions   in    this    section   for 

provide  for  looses  to  those  engaged  in  pay  to  army   officers  for  horses  lost 

actual  military  service  in  time  of  war,  were  intended  to  grant  a  remedy  only 

and  when  Act  June  22,  1874,  c.  395  in  cases  arising  out  of  actual  hostili- 

(Comp.   St.  1916,  S§  6391,  6392),  ex-  ties,  either  in  time  of  war  or  insurrec- 

pired  by  its  own  limitation,  this  section  tion.    Griffis  v.  U.  S.,  52  Ct.  CI.  1. 
remained  in  force  unaffected  thereby. 
Griffis  V.  U.  S.,  52  Ct.  CI.  170. 

§§  6391-6394.  (Act  June  22,  1874,  c.  395;  Act  Jan.  9,  1883,  c.  15.) 
Payment  to  officers,  etc.,  for  loss  of  horses  purchased  in  States 
in  insurrection. 

Const rnotlon  and  application  In  o^n-  'within  one  year  of  its  passage,  had 

eral^— Claims  for  loss  of  horses  in  mill-  reference  to  any  branch  of  the  govern- 

tary  service  were  barred  by  Act  June  ment,  and  not  to  the  executive  depart- 

22,  1874,   c.  395  (Comp.  St.   1916,  SS  ments.     Id. 

6391,  6392),  after  the  stipulated  period.  Rev.  St  {  3482  (Comp.  St.  1916,  i 

and  were  not  revived  until  Act  Jan.  9,  6390),    was    intended    to    provide    for 

1883,  c.  15  (Comp.  St  1916,  SS  6393,  losses  to  those  engaged  in  actual  mili- 

6394),  which  revives  the  fight  for  one  tary  service  in  time  of  war,  and  when 

year  only.    Griffis  v.  U.  S.,  52  Ct  CL  1.  Act  June  22,  1874,  c.  395  (Comp.  St 

The  inhibition  in  Act  Jan.  9,  1883,  c.  1916,   Si   ^91,   6392),    expired   by   its 

15   (Comp.    St.    1916,   SS   6393,   6394),  own  limitation,  section  3482  remained 

against  the  presentation  of  claims  nbt  in  force  unaffected  thereby.     Griffis  v. 

••received,    considered,    or    audited    by  U.  S.,  52  Ct  CL  170. 
any    department    of   the    government" 

§  6395.  (Act  Aug.  13,  1888,  c.  868,  §  2.)  Same ;  suspension  of  lim- 
itation of  time  for  filing  claims. 

cited    without    definite    applloatien, 
Griffis  V.  U.  S.,  52  Ct  CL  1. 

§  6403.  (Act  March  3,  1885,  c.  335,  §  1,  as  amended.  Act  July  9, 
1918,  c.  143,  subchapter  VI.)  Settlement  of  claims;  for  loss 
of  property  in  military  service. 

Private  property  belonging  to  officers,  enlisted  men,  and  mem- 
bers of  the  Nurse  Corps  (female)  of  the  Army,  including  all  pre- 
scribed articles  of  equipment  and  clothing  which  they  are  required 
by  law  or  regulations  to  own  and  use  in  the  performance  of  their 
duties,  and  horses  and  equipment  required  by  law  or  regulations 
to  be  provided  by  mounted  officers,  which  since  the  fifth  day  of 
April,  nineteen  hundred  and  seventeen,  has  been  or  shall  here- 
after be  lost,  damaged,  or  destroyed  in  the  military  service  shall 
be  replaced,  or  the  damage  thereto  or  its  value  recouped  to  the 
owner  as  hereinafter  provided,  when  such  loss,  damage,  or  destruc- 
tion has  occurred  or  shall  hereafter  occur  in  any  of  the  following 
circumstances : 

First.  When  such  loss  or  destruction  was  without  fault  or  negli- 
gence on  the  part  .of  the  owner. 

Second.  When  such  private  property  so  lost  or  destroyed  was 
shipped  on  board  an  unseaworthy  vessel  by  order  of  an  officer  au- 
thorized to  give  such  order  or  direct  such  shipment. 

Third.  When  it  appears  that  such  private  property  was  so  lost 
or  destroyed  in  consequence  of  its  owner  having  given  his  attention 
to  the  saving  of  property  belonging  to  the  United  States  which 
was  in  danger  at  the  same  time  and  in  similar  circumstances. 
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Fourth.  When  during  travel  under  orders  the  regulation  allow- 
ance of  baggage  transferred  by  a  common  carrier  is  lost  or  dam- 
aged ;  but  replacement  or  recoupment  in  these  circumstances  shall 
be  limited  to  the  extent  of  such  loss  or  damage  over  and  above 
the  amount  recoverable  from  said  carrier. 

Fifth.  When  such  private  property  is  destroyed  or  captured  by 
the  enemy,  or  is  destroyed  to  prevent  its  falling  into  the  hands  of 
the  enemy,  or  is  abandoned  on  account  of  lack  of  transportation  or 
by  reason  of  military  emergency  requiring  its  abandonment,  or  is 
otherwise  lost  in  the  field  durmg  campaign.  (23  Stat.  350.  40 
Stat.  880) 

For  this  section  as  originally  enacted,  see  U.  S.  Comp.  St.  1916,  {  6408. 

Kotes  of  Decisions 

Necessity  and  sufficiency  of  presen- 
tation of  dalm.— To  authorize  suit  upon 
a  daim  arising  under  this  section,  it 
must  first  be  presented  to  the  account- 
ing officers  within  two  years  from  the 
date  of  the  loss.  Newcomber  v.  U.  S., 
51  Ct.  CI.  408. 

Claims  under  this  section  for  horses 
lost  in  military  service  must  have  been 
presented  to  the  "proper  accounting  of- 
ficers" within  two  years  from  the  occur- 
rence of  the  loss,  and  presentation  of 
claims  to  the  quartermaster  general  is 
not  presentation  to  the  "proper  ac- 
counting officers."  Griffis  v.  U.  S.,  52 
Ct.  CL  170. 

The  court  has  no  jurisdiction  of  a 
claim  for  personal  property  lost, 
brought  under  this  section,  unless  it 
be  shown  that  the  daim  was  presented 
to  the  accounting  officers  of  the  treas- 
ury within  the  time  fixed  by  the  stat- 
ute.   Goodman  v.  U.  S.,  52  Ct.  CI.  244. 

Jurisdiction  of  Court  of  CiaimSd-p-The 
Court  of  Claims,  by  virtue  of  its  gen- 
eral jurisdiction  of  daims  "founded  up- 
on any  law  of  Congress,"  has  juris- 
diction of  claims  arising  under  this 
section,  where  (1)  the  facts  are  undis- 
puted and  the  accounting  officers  mis- 
apply the  law,  or  (2)  they  refuse  to  act 
on  claims  properly  presented,  or  (3) 
payment  by  the  treasury  of  their  award 
is  refused.  Newcomber  v.  U.  S.,  51 
Ct.  CI.  408. 

See,  also,  f  1136,  ante,  and  notes 
thereunder. 


Persons  entitled  to  settiementd^This 

section  does  not  provide  to  men  of 
army  an  "allowance,"  within  Comp.  St. 
1916,  i  2929,  entitling  Marine  Corps  to 
pay  and  allowances  of  infantry  in  the 
army,  so  that  Marine  Corps  officer  can- 
not recover  thereunder  for  his  personal 
property  destroyed  by  fire.  Harllee  v. 
U.  S.,  51  Ct.  CI.  342. 

The  term  "in  the  military  service," 
in  Act  March  3,  1885,  c.  335  (Comp. 
St.  1916,  S  6403),  limits  the  govern- 
ment's liability  to  the  loss  of  property 
directly  caused  by  military  service  and 
in  no  wise  attributable  to  the  fault  or 
negligence  of  the  soldier.  Andrews  y. 
U.  S.,  52  Ct.  CI.  373. 

Loss  of  property^— A  loss  occurring 
May  16,  1899,  of  private  property 
aboard  a  transport  bound  from  Porto 
Rico  to  New  York  which  was  wrecked, 
though  the  troops  aboard  were  destined 
for  service  in  the  Philippines  after  re- 
fitting in  New  York,  was  not  "in  tiote 
of  war"  within  the  meaning  of  this  sec- 
tion. Newcomber  v.  U.  S.,  51  Ct  CI. 
408. 

Claims  for  loss  of  horses,  killed  be- 
cause infected  with  glanders  without 
fault  or  negligence,  are  not  within  the 
terms  of  this  section.  Griffis  v.  U.  S., 
52  Ct.  CI.  170. 

The  term  "private  property,"  for 
which  reimbursement  is  provided  by 
this  section  when  lost  in  the  military 
service,  comprehends  privately  owned 
horses,  inasmuch  as  they  are  not  spe- 
cifically excluded.  Andrews  v.  U.  S., 
52  Ct.  CI.  373. 


§  6403(1).  (Act  March   3,    1885,   c.   335,   §   2,   as  amended,   Act 
July  9,  1918,  c.  143,  subchapter  VI.)     Same;  limitations. 

Except  as  to  such  property  as  by  law  or  regulations  is  required 
to  be  possessed  and  used  by  officers,  enlisted  men,  and  members 
of  the  Nurse  Corps  (female),  respectively,  the  liability  of  the  Gov- 
ernment under  this  chapter  shall  be  limited  to  damage  to  or  loss 
of  such  articles  of  personal  property  as  the  Secretary  of  War  shall 
decide  or  declare  to  be  reasonable,  useful,  necessary,  and  proper  for 
officers,  enlisted  men,  or  members  of  the  Nurse  Corps  (female), 
respectively,  as  the  case  may  be,  while  in  quarters,  engaged  in  the 
public  service,  in  the  line  of  duty.     (40  Stat.  880.) 

This  section  was  added  to  Act  March  3,  18S5,  c.  335,  cited  above,  by  Act 
July  9,  1918,  c.  143,  subchapter  VI,  also  cited  above. 
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§  6403(2).  (Act  March  3,  1885,  c  335,  §  3,  as  amended,  Act  July 
9,  1918,  c.  143,  subchapter  VI.)  Same;  examination;  pay- 
ment; replacement. 
The  proper  accounting  officers  of  the  Treasury  be,  and  they  are 
hereby,  authorized  and  directed  to  examine  into,  ascertain  and 
determine  the  value  of  the  property  lost,  destroyed,  captured,  or 
abandoned  as  specified  in  the  foregoing  sections,  or  the  amount  of 
the  damage  thereto,  as  the  case  may  be;  and  the  amount  of  such 
value  or  damage  so  ascertained  and  determined  shall  be  paid  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated:  Pro- 
vided, That  in  time  of  war  or  of  operations  during  public  disaster 
such  property  lost,  destroyed,  captured,  or  abandoned,  or  so 
damaged  as  to  be  unfit  for  service,  shall  be  replaced  in  kind  from 
Government  property  on  hand,  or  adequate  commutation  given 
therefor  when  replacement  in  kind  can  not  be  made,  or  can  not 
be  made  within  a  reasonable  time,  by  the  supply  officer  or  quar- 
termaster of  the  organization  to  which  the  person  entitled  thereto 
belongs  or  with  which  he  is  serving:  upon  the  order  of  the  com- 
manding officer  thereof.    (40  Stat.  881.) 

This  section  was  added  to  Act  March  3,  1885,  c.  335,  cited  above,  by  Act 
July  9,  1918,  c.  143,  subchapter  VI,  also  cited  above. 

§  6403(3).  (Act  March  3,  1885,  c.  335,  §  4,  as  amended.  Act  July 
9,  1918,  c.  143,  subchapter  VI.)     Same;  final  determination. 

The  tender  of  replacement  or  of  commutation  or  the  determina- 
tion made  by  the  proper  accounting  officers  of  the  Treasury  up- 
on a  claim  presented  as  provided  for  in  the  foregoing  section,  shall 
constitute  a  final  determination  of  any  claim  cognizable  under 
this  chapter,  and  such  claim  'shall  not  thereafter  be  reopened  or 
considered.    (40  Stat.  881.) 

This  section  was  added  to  Act  March  3,  1885,  c.  335,  cited  above,  by  Act 
July  9,  1918,  c.  143,  subchapter  VI,  also  cited  above. 

§  6403(4).  (Act  March  3,  1885,  c.  335,  §  5,  as  amended.  Act  July 
9,  1918,  c.  143,  subchapter  VI.)  Same;  time  for  presentation. 
No  claim  arising  under  this  chapter  shall  be  considered  unless 
made  within  two  years  from  the  time  that  it  accrued;  except  that 
when  a  claim  accrues  in  time  of  war,  or  when  war  intervenes  with- 
in two  years  after  its  accrual,  such  claim  may  be  presented  within 
two  years  after  peace  is  established.    (40  Stat.  881.) 

This  section  was  added  to  Act  March  3,  1885,  c.  335,  cited  above,  by  Act 
July  9,  1918,  c.  143,  subchapter  VI,  also  cited  above. 

Kotes  of  Deoision*  • 

Failure  to   present  claim   In   time.^  quirement  of  this  section  that  the  claim 

Army  regulation,  in  attempted  compli-  be    presented    within    two    years,    and 

ance  with  Comp.  St.  1916,  {  437,  re-  presentation    to    the    war   department 

quiring   presentation  of   claims   of  of-  within   two   years   does   not   save   the 

ficers  for  lost  property,  through  War  claim.     Newcomber  v.  U.  S.,  51  Ct.  CI. 

Department,  cannot  amend  or  affect  re-  408. 

§  6403b.  (Act  March  28,  1918,  c.  28,  §  1.)  Settlement  of  claims; 
claims  of  officers  and  enlisted  men  and  members  of  Nurse 
Corps. 

Property  belonging  to  officers,  enlisted  men,  and  members  of  the 
Nurse  Corps  (female)  of  the  Army,  which  they  are  required  by 
law  or  regulations  to  own  and  use  in  field  service  in  the  perform- 
ance of  their  duties,  which  since  the  fifth  day  of  April,  nineteen 
hundred  and  seventeen,  has  been,  or  shall  hereafter  be,  lost,  dam- 
aged, or  destroyed  in  the  military  service,  shall  be  replaced,  or  the 
damage  thereto,  or  its  value,  recouped  to  the  owner  as  hereinafter 
provided,  when  such  loss,  damage,  or  destruction  has  occurred  or 

(1399) 


§   6403b  DEBTS  DUB   BY   OR  TO   THE   UNITED   STATES  (Tit.  36 

shall  hereafter  occur  without  fault  or  negligence  on  the  part  of  the 
owner  in  any  of  the  following  circumstances: 

First.  When  such  private  property  so  lost  or  destroyed  was  ship- 
ped on  board  an  unseaworthy  vessel  by  order  of  an  officer  author- 
ized to  give  such  order  or  direct  such  shipment,  or  destroyed  by 
the  enemy  or  by  shipwreck. 

Second.  When  it  appears  that  such  private  property  was  so  lost 
or  destroyed  in  consequence  of  its  owner  having  given  his  atten- 
tion to  the  saving  of  property  belonging  to  the  United  States  which 
was  in  danger  at  the  same  time  and  in  similar  circumstances. 

Third.  When  such  private  property  is  destroyed  or  captured  by 
the  enemy,  or  is  destroyed  to  prevent  its  falling  into  the  hands  of 
the  enemy,  or  is  abandoned  by  reason  of  military  emergency  re- 
quiring its  abandonment. 

The  Secretary  of  War  is  authorized  and  directed  to  examine  into, 
ascertain,  and  determine  the  value  of  such  property  lost,  destroyed, 
captured,  or  abandoned  as  specified  in  the  foregoing  paragraphs, 
or  the  amount  of  the  damage  thereto,  as  the  case  may  be ;  and  the 
amount  of  such  value  or  damage  so  ascertained  and  determined 
shall  be  paid  from  appropriations  made  therefor,  or  such  property 
lost,  destroyed,  captured,  or  abandoned,  or  so  damaged  as  to  be 
unfit  for  service,  may  be  replaced  in  kind  from  Government  prop- 
erty on  hand  by  the  supply  officer  or  quartermaster  of  the  organi- 
zation to  which  the  person  entitled*  thereto  belongs  or  with  which 
he  is  serving  upon  the  order  of  the  commanding  officer  thereof. 

Tender  of  replacement  or  the  determination  made  by  the  Secre- 
tary of  War  upon  a  claim  presented  as  provided  for  in  the  foregoing 
paragraphs  shall  constitute  a  final  determination  of  any  claim  cog- 
nizable under  this  Act,  and  such  claim  shall  not  thereafter  be  re- 
opened or  considered  by  any  accounting  officer  or  court  of  the 
United  States. 

No  claim  arising  under  this  Act  shall  be  considered  unless  made 
within  one  year  from  the  time  that  it  accrued,  or  presented  within 
six  months  after  peace  is  established.     (40  Stat.  479.) 

These  were  provisions  of  the  urgent  deficiency  appropriation  act  for  the 
year  1918,  and  prior  yean,  on  account  of  war  expenses,  cited  above. 

§  6404.  [Repealed.] 

This  section,  which  was  a  provision  of  Act  March  2,  1895,  c.  190,  28  Stat. 
962,  relating  to  the  settlement  of  claims  of  officers,  seamen,  etc.,  for  loss  of 
property  in  the  naval  service,  was  repealed  by  a  provision  of  Act  Oct  6, 
1917,  c.  85. 
See,  ante,  §  2869a. 

Kotes  of  Decisions 

Jurisdiction  of  Court  of  Claimsw— This  risdiction  on  the  Court  of  Claims;  nor 

section  did  not  provide  for  the  payment  has  it  jurisdiction  by  virtue  of  that  act 

of  daims  arising  after  its  enactment,  under  the  general  grant  of  jurisdiction 

but  does  provide  for  a  report  of  losses  of  claims  "founded  upon  any  law  of 

as  ascertained  by  the  accounting  offi-  Congress."    Harllee  v.  U.  S.,  51  Ct  CI. 

cers  to  the  "Speaker  of  the  House,"  342. 

and    contemplates    further    action    by  See,   also,   |  1136,   ante,  and   notes 

Congress.    The  act  does  not  confer  ju-  thereunder. 

§  6404a.  (Act  July  9,  1918,  c.  143.)  Claims  for  lost  property;  set- 
tlement by  Auditor  for  War  Department. 
For  payment  of  claims  for  damages  to  and  loss  of  private  property 
incident  to  the  training,  practice,  operation,  or  maintenance  of 
the  Army  that  have  accrued,  or  may  hereafter  accrue,  from  time  to 
time,  to  be  immediately  available  and  to  remain  available  until 
expended:  Provided,  That  settlement  of  such  claims  shall  be 
made  by  the  Auditor  for  the  War  Department,  upon  the  approval 
and  recommendation  of  the  Secretary  of  War,  where  the  amount 
of  damages  has  been  ascertained  by  the  War  Department,  and 
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payment  thereof  will  be  accepted  by  the  owners  of  the  property 
in  full  satisfaction  of  such  damages,  $30,000.    (40  Stat.  864.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  May  12, 
1917,  c.  12,  40  Stat  59. 

Decisions  on  Claims  in  General 


Where  the  facts  show  that  the  plain- 
tiff claimant  sold  his  cotton  t«  the  "Con- 
federate States  of  America,"  he  cannot 
recover  therefor.  Lincoln  v.  U.  S.,  50 
Ct.  CI.  70. 

Where  the  plaintiff  claimant  cannot 
trace  the  proceeds  of  the  sale  of  cotton 
taken  from  him  into  the  United  States 
treasury,  he  cannot  recover  therefor. 
Id, 

Where  the  release  executed  by  a  con- 
tractor suffering  damage  from  acts  of 
the  United  States  reserved  in  express 
langtiaf  e  any  right  of  action  the  plain- 
tiff might  have  for  claims  not  within  the 
jurisdiction  of  the  department  making 
the  contract,  the  release  would  not  io- 
dude  claims  for  unliquidated  damages 
over  which  departments  have  no  au- 
thority.   Peiroe  v.  U.  S.,  50  Ct.  a.  371. 

The  United  States  is  not  liable  for 
the  tortious  acts  of  its  agents  or  offi- 
cers.   Thierman  v.  U.  S.,  51  Ct  CI.  35. 

Act  Cong.  March  4,  1915,  appropriat- 
ing money  to  pay  claims  theretofore  al- 
lowed by  Coart  of  Claims  against  Unit- 
ed States,  held  invalid,  in  so  far  aa  it 


prohibits  attorney  for  claimant  from 
receiving  over  20  per  cent,  of  claims  as 
fee.  Arnold's  Adm'r  v.  Calhoun,  197 
S.  W.  944,  177  Ky.  518. 

The  United  States  had  same  right  to 
reject  in  toto  a  claim  for  property  taken 
by  federal  forces  in  Civil  War,  or,  when 
Omnibus  Claims  Act,  approved  March 
4,  1915,  was  passed,  to  attach  condi- 
tions to  its  payment  limiting  amount 
any  daim  agent  might  receive,  as  it 
would  have  had  if  there  had  been  no 
statute  authorizing  Court  of  Claims  to 
report  on  matter.  Calhoun  v.  Massie 
(Va.)  97  S.  B.  576. 

Contract,  executed  in  1911,  whereby 
claimant  against  United  States  for 
property  taken  by  federal  forces  dur- 
ing Civil  War  agreed  to  pay  attorney 
to  collect  daim  50  per  cent,  of  amount 
collected,  was  illegal  and  void  under 
provision  of  Omnibus  Claims  Act,  ap- 
proved March  4,  1915,  that  it  shall  be 
unlawful  for  any  agent  to  receive  more 
than  20  per  cent,  of  amount  allowed. 
Id. 
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Sec. 

6482.  Positions   of   coiner   and   melter 
and  refiner  abolished ;   employes 
to  be   appointed   by   Secretary 
of  the  Treasury. 
6441.  Superintendents    of   mints;     du- 
ties. 
6452a.  Silver   fifty-cent  piece   to  com- 
memorate   100th    anniversary 
of    admission    of    Illinois    as 
State. 
6452b.  Same;   laws  applicable. 
6453.  Coinage   of  standard   silver  dol- 
lars. 
6458.  Minor  coins;    their   yreight   and 

alloy. 
6462a.  Change  in  details  of  design  for 
quarter  dollar. 


Sec. 

6478a.  Melting  or  breaking  standard 
silver  dollars  and  sale  as  sil- 
ver bullion ;  retirement  of  out- 
standing silver  certificates. 

6478b.  Same;  purchase  of  silver  from 
mines;  resale  or  coinage  of 
silver  purchased. 

6478c.  Same;  purposes  for  which  bul- 
lion may  be  sold. 

6478d.  Same;  reimbursement  of  Treas- 
urer for  difference  between 
nominal  value  of  dollars  melt- 
ed or  broken  up  and  value  of 
bullion  at  $1  per  ounce. 

6494.  Purchase  of  metal  for  minor  coin- 
age ;   profit  fund. 

6637a.  Stabilization  of  foreign  ex- 
diange. 


§  6432.  (Act  Aug.  23,  1912,  c.  350,  §  1.)  Positions  of  coiner  and 
melter  and  refiner  abolished;  employes  to  be  appointed  by 
Secretary  of  the  Treasury. 


Construction  and  oporatton  In  goner- 

al.— The  power  of  removal  being  vested 
in  the  superintendent  at  the  time  of  the 
plaintiff's  discharge  by  Act  Feb.  12, 
1873  (Comp.  St.  1916,  {  6441),  the  law- 


ful act  of  removal  done  prior  to  the 
passage  of  this  act  was  not  interfered 
with  by  said  latter  act,  which  took  ef- 
fect at  the  time  of  its  passage.  Costel- 
lo  V.  U.  S.,  51  Ct.  CI.  257. 


§  6441.  (R.  S.  §  3504.)     Superintendents  of  mints;   duties. 


Construotlon  and  operation  of  section. 

— ^The  power  of  removal  being  vested  in 
the  superintendent  at  the  time  of  the 
plaintiff's  discharge  by  this  section,  the 
lawful  act  of  removid  done  prior  to  the 
passage  of  Act  Aug.  23,  1912  (Comp. 


St  1916,  8  6432),  vesting  the  right  of 
appointment  in  the  Secretary  of  the 
Treasury,  was  not  interfered  with  by 
said  latter  act,  which  took  effect  at 
the  time  of  its  passage.  Costello  v.  U. 
S.,  51  Ct.  CI.  257. 


§  6452a.  (Act  June  1,  1918,  c.  91,  §  1.)  Silver  fifty-cent  piece  to 
commemorate  100th  anniversary  of  admission  of  Illinois  as 
State. 

As  soon  as  practicable,  and  in  commemoration  of  the  one  hun- 
dredth anniversary  of  the  admission  of  the  State  of  Illinois  into 
the  Union  as  a  State,  there  shall  be  coined  at  the  mints  of  the 
United  States,  silver  fifty-cent  pieces  to  the  number  of  one  hun- 
dred thousand,  such  fifty-cent  pieces  to  be  of  the  standard  troy 
weight,  composition,  diameter,  device,  and  design,  as  shall  be  fixed 
b}'  the  Director  of  the  Mint,  with  the  approval  of  the  Secretary  of 
the  Treasury,  and  said  fifty-cent  pieces  shall  be  legal  tender  in  any 
payment  to  the  amount  of  their  face  value.     (40  Stat.  594.) 

§  6452b.  (Act  June  1,  1918,  c.  91,  §  2.)     Same;  laws  applicable. 

All  laws  now  in  force  relating  to  the  subsidiary  silver  coins  of 
the  United  States  and  the  coining  or  striking  of  the  same,  regulat- 
ing and  guarding  the  process  of  coinage,  providing  for  the  purchase 
of  material,  and  for  the  transportation,  distribution,  and  redemp- 
tion of  the  coins,  for  the  prevention  of  debasement  or  counterfeit- 
ing, for  security  of  the  coin,  or  for  any  other  purpose,  whether  said 
laws  are  penal  or  otherwise,  shall,  so  far  as  applicable,  apply  to  the 
coinage  herein  authorized :  Provided,  That  the  Government  shall 
not  be  subject  to  the  expense  of  making  the  necessary  dies  and  oth- 
er preparations  for  this  coinage.    (40  Stat.  594.) 
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§  6453.  (Act  Feb.  28,  1878,  c.  20,  §  1.)     Coinage  of  standard  silver 

dollars. 

Cited  without  doHnlte  spplloatlon, 
Linningen  ▼.  Morgan  (O.  C.  A.)  241  F. 
645. 

§6458.  (R.  S.  §3515.)     Minor  coins;  their  weight  and  alloy. 

Cosstruction  and  operation  In  goner-  indictment    charging    defendant    with 

al^^Under  this  section,  I^en.  Code,  §  163  having  possession  of  and  uttering  conn- 

(Comp.   St  1916,  {  10333),  making  it  terfeited    coins    resembling    the   silver 

an  offense  to  have  possession  of  or  to  coin  coined  at  the  mints  commonly  call- 

ntter  and  publish  counterfeited  coin  in  ed  a  dollar  charged  an  offense  under 

resemblance  of  the  gold  and  silver  coins  section  163,  without  alleging  that  such 

coined  at  the  mints,  and  section  164  coin  was  not  one  of  the  minor  coins  of 

(Comp.  St.  1916,  S  10334),  providing  as  the  United  States.    Linningen  v.  Mor- 

to  the  minor  coins  coined  at  the  mints,  gan  (C.  C.  A.)  241  F.  645. 
but  imposing  a  lighter  punishment,  an 

§  6462a.  (Act  July  9,  1917,  c.  36.)     Change  in  deUils  of  design 
for  quarter  dollar. 

That  for  the  purpose  of  increasing  the  artistic  merit  of  the  cur- 
rent quarter  dollar,  the  Secretary  of  the  Treasury  be,  and  he  is  here- 
by, authorized  to  make  slight  modifications  in  the  details  of  the  de- 
signs in  accordance  with  sketches  submitted  by  the  sculptor  whose 
models  were  accepted  under  date  of  May  twenty-third,  nineteen 
hundred  and  sixteen,  and  now  being  used  in  the  execution  of  the 
coins. 

No  changes  shall  be  made  in  the  emblems  or  devices  used.  The 
modifications  shall  consist  of  the  changing  of  the  position  of  the 
eagle,  the  rearrangement  of  the  stars  and  lettering,  and  a  slight  con- 
cavity given  to  the  surface.  Such  changes  shall  be  made  and  com- 
pleted on  or  before  July  first,  nineteen  hundred  and  eighteen.  (40 
Stat.  242.) 

This  was  an  act  entitled  "An  act  providing  for  the  modification  of  the  de- 
signs of  the  current  quarter  dollar,"  cited  above. 

§  6478a.  (Act  April  23,  1918,  c.  63,  §  1.)     Melting  or  breakmg 

standard  silver  dollars  and  sale  as  silver  bullion;    retirement 

of  outstanding  silver  certificates. 

The  Secretary  of  the  Treasury  is  hereby  authorized  from  time  to 

time  to  melt  or  break  up  and  to  sell  as  bullion  not  in  excess  of  three 

hundred  and  fifty  million  standard  silver  dollars  now  or  hereafter 

held  in  the  Treasury  of  the  United  States.    Any  silver  certificates 

which  may  be  outstanding  against  such  standard  silver  dollars  so 

melted  or  broken  up  shall  be  retired  at  the  rate  of  $1  face  amount 

of  such  certificates  for  each  standard  silver  dollar  so  melted  or 

broken  up.    Sales  of  such  bullion  shall  be  made  at  such  prices  not 

less  than  $1  per  ounce  of  silver  one  thousand  fine  and  upon  such 

terms  as  shall  be  established  from  time  to  time  by  the  Secretary  of 

the  Treasury.     (40  Stat.  535.) 

This  section,  and  the  three  sections  next  following,  were  {§  1-4  of  an  act  en- 
titled "An  act  to  conserve  the  gold  supply  of  the  United  States;  to  permit 
the  settlement  in  silver  of  trade  balances  adverse  to  the  United  States;  to 
provide  silver  for  subsidiary  coinage  and  commercial  use;  to  assiiit  foreign 
governments  at  war  with  the  enemies  of  the  United  States ;  and  for  the  above 
purposes  to  stabilize  the  price  aud  encourage  the  production  of  silver,"  cited 
above.  Sections  5-8,  relate  to  the  issue  of  Federal  Reserve  bank  notes,  and 
are  set  forth  post  as  §§  9799a-9799d.  Section  9  of  said  act  relates  to  the  pro- 
hibition of  certain  exports  in  time  of  war  and  trading  with  the  enemy,  and  is 
set  forth  post,  \  7678cc. 

§  6478b.'  (Act  April  23,  1918,  c.  63,  §  2.)     Same;  purchase  of  silver 

from  mines;  resale  or  coinage  of  silver  purchased. 

Upon  every  such  sale  of  bullion  from  time  to  time  the  Secretary 

of  the  Treasury  shall  immediately  direct  the  Director  of  the  Mint 

to  purchase  in  the  United  States,  of  the  product  of  mines  situated 
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in  the  United  States  and  of  reduction  works  so  located,  an  amount 
of  silver  equal  to  three  hundred  and  seventy-one  and  twenty-five 
hundredths  grains  of  pure  silver  in  respect  of  every  standard 
silver  dollar  so  melted  or  broken  up  and  sold  as  bullion.     Such 

f)urchases  shall  be  made  in  accordance  with  the  then  existing  regu- 
ations  of  the  Mint  and  at  the  fixed  price  of  $1  per  ounce  of  silver 
one  thousand  fine,  delivered  at  the  option  of  the  Director  of  the 
Mint  at  New  York,  Philadelphia,  Denver,  or  San  Francisco.  Such 
silver  so  purchased  may  be  resold  for  any  of  the  purposes  herein- 
after specified  in  section  three  of  this  Act,  under  rules  and  regula- 
tions to  be  established  by  the  Secretary  of  the  Treasury,  and  any 
excess  of  such  silver  so  purchased  over  and  above  the  requirements 
for  such  purposes,  shall  be  coined  into  standard  silver  dollars  or 
held  for  the  purpose  of  such  coinage,  and  silver  certificates  shall 
be  issued  to  the  amount  of  such  coinage.  The  net  amount  of  sil- 
ver so  purchased,  after  making  allowance  for  all  resales,  shall  not 
exceed  at  any  one  time  the  amount  needed  to  coin  an  aggregate 
number  of  standard  silver  dollars  equal  to  the  aggregate  number 
of  standard  silver  dollars  theretofore  melted  or  broken  up  and  sold 
as  bullion  under  the  provisions  of  this  Act,  but  such  purchases  of 
silver  shall  continue  until  the  net  amount  of  silver  so  purchased, 
after  making  allowance  for  all  resales,  shall  be  sufficient  to  coin 
therefrom  an  aggregate  number  of  standard  silver  dollars  equal 
to  the  aggregate  number  of  standard  silver  dollars  theretofore  so 
melted  or  broken  up  and  sold  as  bullion.     (40  Stat.  536.) 

See  note  to  §  6478a,  ante. 

§  6478c.  (Act  April  23, 1918,  c.  63,  §  3.)  Same ;  purposes  for  which 
bullion  may  be  sold. 

Sales  of  silver  bullion  under  authority  of  this  Act  may  be  made 
for  the  purpose  of  conserving  the  existing  stock  of  gold  in  the 
United  States,  of  facilitating  the  settlement  in  silver  of  trade  bal- 
ances adverse  to  the  United  States,  of  providing  silver  for  sub- 
sidiary coinage  and  for  commercial  use,  and  of  assisting  foreign 
governments  at  war  with  the  enemies  of  the  United  States.  The 
allocation  of  any  silver  to  the  Director  of  the  Mint  for  subsidiary 
coinage  shall,  for  the  purposes  of  this  Act,  be  regarded  as  a  sale  or 
resale.    (40  Stat.  536.) 

See  note  to  i  647Sa,  ante. 

§  6478d.  (Act  April  23,  1918,  c.  63,  §  4.)  Same ;  reimbursement  of 
Treasurer  for  difference  between  nominal  value  of  dollars 
melted  or  broken  iip  and  value  of  bullion  at  $1  per  ounce. 

The  Secretary  of  the  Treasury  is  authorized,  from  any  moneys 
in  the  Treasury  not  otherwise  appropriated,  to  reimburse  the 
Treasurer  of  the  United  States  for  the  difference  between  the 
nominal  or  face  value  of  all  standard  silver  dollars  so  melted  or 
broken  up  and  the  value  of  the  silver  bullion,  at  $1  per  ounce  of 
silver  one  thousand  fine,  resulting  from  the  melting  or  breaking 
up  of  such  standard  silver  dollars.    (40  Stat.  536.) 

§  6494.  (R.  S.  §  3528,  as  amended.  Act  April  24,  1906,  c.  1861.  and 

Act  Dec.  2,  1918,  c.  1.)     Purchase  of  metal  for  minor  coinage; 

profit  fund. 

For  the  purchase  of  metal  for  the  minor  coinage,  authorized  by 

this  Act,  a  sum  not  exceeding  $400,000  in  lawful  money  of  the 

United  States  shall,  upon  the  recommendation  of  the  Director  of 

the  Mint  and  in  such  sums  as  he  may  designate,  with  the  .approval 

of  the  Secretary  of  the  Treasury,  be  transferred  to  the  credit  of  the 

superintendents  of  the  mints  at  Philadelphia,  San  Francisco,  and 

Denver,  at  which  establishments,  until  otherwise  provided  by  law, 

such  coinage  shall  be  carried  on.    The  superintendents,  with  the  ap- 
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proval  of  the  Director  of  the  Mint  as  to  price,  terms,  and  quantity 
shall  purchase  the  metal  required  for  such  coinage  by  public  ad- 
vertisement, and  the  lowest  and  best  bid  shall  be  accepted,  the  fine- 
ness of  the  metals  to  be  determined  on  the  mint  assay.  The  gain 
arising  from  the  coinage  of  such  metals  into  coin  of  a  nominal  val-. 
ue,  exceeding  the  cost  thereof,  shall  be  credited  to  the  special  fund 
denominated  the  minor  coinage  profit  fund;  and  this  fund  shall  be 
charged  with  the  wastage  incurred  in  such  coinage,  and  with  the 
cost  of  distributing  said  coins,  as  hereinafter  provided.  The  bal- 
ance remaining  to  the  credit  of  this  fund,  and  any  balance  of  the 
profits  accrued  from  minor  coinage  under  former  Acts,  shall  be, 
from  time  to  time,  and  at  least  twice  a  year,  covered  into  the 
Treasury  of  the  United  States.    (34  Stat.  132.    40  Stat.  1051.) 

Thi««  section  wag  again  amended  by  Act  Dec.  2,  1918,  c  1,  cited  aboTe  to 
read  as  set  forth  above. 

Thi^  amendment  consists  in  increasing  the  amount  for  the  purchase  of 
metal  from  $200,000  to  $400,000,  and  in  striking  out  New  Orleans  from  the 
enumerated  lists  of  mints. 

§  6537a.  (Act  Sept.  24,  1918,  c.  176,  §  4.)     Stabilization  of  foreign 
exchanges. 

The  Secretary  of  the  Treasury  may,  during  the  war  and  for  two 
years  after  its  termination,  make  arrangements  in  or  with  foreign 
countries  to  stabilize  the  foreign  exchanges  and  to  obtain  foreign 
currencies  and  credits  in  such  currencies,  and  he  may  use  any  such 
credits  and  foreign  currencies  for  the  purpose  of  stabilizing  or  recti- 
fying the  foreign  exchanges,  and  he  may  designate  depositaries  in 
foreign  countries  with  which  may  be  deposited  as  he  may  determine 
all  or  any  part  of  the  avails  of  any  foreign  credits  or  foreign  cur- 
rencies.    (40  Stat.  966.) 

This  was  section  4  of  an  act  entitled  "An  act  to  supplement  the  Second  Lib- 
erty Bond  Act,  as  amended,  and  for  other  purposes,"  dted  above. 
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§  6553b.  (Act  June  12, 1917,  c.  27,  §  1.)     Distinctive  paper  for  Unit- 
ed States  securities;  consolidation  of  stock  accounts  of. 

The  Secretary  of  the  Treasury  is  authorized  to  consolidate  the 
stock  accounts  of  distinctive  paper  for  United  States  currency  and 
for  national-bank  and  Federal  Reserve  Bank  currency,  same  to  be 
held  for  issue  on  the  basis  of  printing  authorized  by  C5ongress.  (40 
Stat.  119.) 

This  was  a  provision  of  the  sundry  dvil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  6556a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Bonds,  notes  and  checks  ; 
printing  as  directed  by  Secretary  of  Treasury;  presses  used 
for  intaglio  plates  operated  by  plate  printers;  suspension  of 
prior  acts. 
The  Secretary  of  the  Treasury  is  hereby  authorized,  during  the 
continuance  of  the  war  with  Germany,  to  have  all  bonds,  notes, 
checks,  or  other  printed  papers,  now  or  hereafter  authorized  to  be 
executed  by  the  Bureau  of  Engraving  and  Printing  of  the  Treasury 
Department,  printed  in  such  manner  and  by  whatever  process  and 
on  any  style  of  presses  that  he  may  consider  suitable  for  the  issue 
of  such  securities  and  other  papers  in  the  form  that  will  properly 
safeguard  the  interests  of  the  Government,  except  that  such  presses 
as  are  used  in  printing  from  intaglio  plates  shall  be  operated  by 
plate  printers :  Provided,  That  in  the  execution  of  such  work  only 
such  part  of  it  shall  be  transferred  from  the  present  method  of  ex- 
ecuting it  as  will  permit  of  the  retention  in  the  service  of  such  per- 
manent plate  printers  as  are  now  engaged  in  the  execution  of  such 
work,  or  such  temporary  plate  printers,  similarly  employed  and  who 
can  qualify  under  civil-service  regulations  for  permanent  appoint- 
ment, and  all  Acts  or  parts  of  Acts  heretofore  enacted  relative  to 
the  use  of  power  and  hand  presses  in  the  printing  of  securities  of 
the  Government  are  hereby  suspended  and  declared  to  be  not  in 
effect  during  the  continuance  of  said  war,  and  at  the  termination  of 
the  war  such  Acts  or  parts  of  Acts  shall  be  in  effect  and  force  as 
heretofore.     (40  Stat.  349.) 

This  was  a  provision  of  tibie  argent  deficiency  act  for  the  fiscal  year  1918, 
cited  above. 


TITLE  XXXIX— LEGAL  TENDER 

§  6575.  (K.  S.  §  3588.)     United  States  notes. 

Cited  without  definite  appiloatlOHf 
State  of  Massachusetts  t,  U.  S.,  52  Ot. 
a.  311. 

§  6576.  (R.  S.  §  3589.)     Demand  Treasury  notes. 

Cited  without  definite  appilcatlon. 
State  of  Massachusetts  y.  U.  S.»  52  CL 
CL  311. 
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Sec 

6603.  Bond  of  special  agents. 

6612.  Duty  of  disbursing  officers. 

6612a.  Depositaries  of  public  moneys  in 
foreign  countries. 

6614a.  Accountability   for  trust  funds. 

6614b.  Payments  from  total  available 
balances. 

6617a.  Extension  of  time  for  transmis- 
sion of  money  accounts. 

6644.  Regulations  for  presentment  of 
drafts. 


Sec. 

6645.  Duplicates  for  lost,  stolen,  or  de- 
stroyed      disbursing       officers' 
checks  or  postal  checks  or  war- 
rants. 
6647.  Advances  of  public  moneys;   pro- 
hibition against. 
6648a.  Advances   of   public  moneys  to 
contractors    for    supplies    by 
Secretaries  of  War  and  Navy. 
6648b.  Same;    ordnance  and  ordnance 
stores. 


§  6603.  (R.  S.  §  3614.)     Bond  of  special  agents. 


Nacetsity  for  bondd— The  Secretary  of 
Labor  may,  with  the  concurrence  of  the 
Secretary  of  Commerce,  if  the  public 
exigencies  require  it,  designate  the  dis- 
bursing clerk  of  the  Department  of 
Commerce  to  disburse  the  moneys  ap- 


propriated for  the  various  bureaus  and 
services  of  the  Department  of  Labor 
until  a  regular  disbursing  clerk  can  be 
appointed,  provided  he  is  able  and 
willing  to  give  bond  as  required  by  this 
section.    30  Op.  Atty.  Gen.  129. 


§  6612.  (R.  S.  §  3620,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Duty  of  disbursing  officers. 

Cited    without    daflnits    application, 
30  Op.  Atty.  Gen.  06. 

§  6612a.  (Act  Sept.  24,  1917,  c.  56,  §  8,  as  amended.  Act  April  4, 
1918,  c.  44,  §  5.)  Depositaries  of  public  moneys  in  foreign 
countries. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  designate 
depositaries  in  foreign  countries,  with  which  shall  be  deposited  all 
public  money  which  it  may  be  necessary  or  desirable  to  have  on  de- 
posit in  such  countries  to  provide  for  current  disbursements  to  the 
military  and  naval  forces  of  the  United  States  and  to  the  diplomatic 
and  consular  and  other  representatives  of  the  United  States  in  and 
about  such  countries  until  six  months  after  the  termination  of  the 
war  between  the  United  States  and  the  Imperial  German  Govern- 
ment, and  to  prescribe  the  terms  and  conditions  of  such  deposits. 
(40  Stat.  292,  504.) 

This  section  was  part  of  section  8  of  an  act  entitled  ''An  act  to  authorixe  an 
additional  issue  of  bonds  to  meet  expenditures  for  the  national  security  and  de- 
fense, and,  for  the  purpose  of  assisting  in  the  prosecution  of  the  war,  to  extend 
additional  credit  to  foreign  Crovemments,  and  for  other  purposes,**  dted  above. 
The  rest  of  the  se<ition  is  set  forth,  post,  {  6829m.  The  section  was  amended  by 
Act  April  4.  1918,  c.  44,  S  5,  cited  above,  but  the  amendment  did  not  affect  the 
part  set  forth  here.  Other  sections  of  this  act  are  set  forth  ante,  {§  420a,  420b, 
and  post,  8S  6829kk-6829pp,  6831. 

§  6614a.  (Act  July  9,  1918,  c.  143,  subchapter  III.)  Accountability 
for  trust  funds. 
During  the  present  emergency,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  War,  officers  of  the  Army,  ac- 
countable for  public  moneys,  may  intrust  such  moneys  to  other 
officers  for  the  purpose  of  having  them  make  disbursements  as 
their  agents,  and  the  officers  to  whom  the  moneys  are  intrusted, 
as  well  as  the  officers  who  intrusted  such  funds  to  them,  shall  be 
held  pecuniarily  responsible  therefor  to  the  United  States.     (40 

Stat.  878.) 

This  section  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1019,  dted  above. 
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§  6614b.  (Act  July  9,   1918,  c.   143,  subchapter  IV.)     Payments 
from  total  available  balances. 

During  the  present  emergency  when  pressing  obligations  are 
required  to  be  paid  by  a  disbursing  officer  of  the  Army  and  the  al- 
lotment to  his  official  credit  under  the  proper  appropriation  or  ap- 
propriations is  temporarily  insufficient  to  pay  the  same,  he  is  au- 
thorized to  make  payments  from  the  total  available  balance  to 
his  official  credit,  provided  sufficient  funds  under  proper  appro- 
priation or  appropriations  have  been  appropriated  by  the  chief 
officer  of  the  bureau  or  department  for  the  expenditure.  When 
such  disbursements  are  made,  the  accounts  of  the  disbursing  offi- 
cer shall  show  the  charging  of  the  proper  appropriations,  and  the 
balances  thereunder,  which  will  be  adjusted  by  the  disbursing 
officer  on  receipt  of  funds,  or  by  the  accounting  officer  of  the 
Treasury.     (40  Stat.  878.) 

This  section  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  6617a.  (Act  July  9,  1918,  c.  143,  subchapter  XVIII.)  Extension 
of  time  for  transmission  of  money  accounts. 
The  Secretary  of  the  Treasury  is  hereby  authorized  in  time  of 
war,  upon  request  to  the  Secretary  of  War,  to  extend  the  period 
during  which  money  accounts  covering  expenditures  from  appro- 
priations for  the  Army  may  be  transmitted  to  the  Auditor  for  the 
War  Department  after  their  receipt  in  the  War  Department  from 
sixty  to  ninety  days.    (40  Stat.  892.) 

This  section  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  6644.  (R.  S.  §  3645.)     Regulations  for  presentment  of  drafts. 

Requisites   of   oheok   or   drafts— Bill  Forged   draft.— Where   sergeant,   de- 

made  in  form  of  check,  even  if  valid,  tailed  to  assist  army  officer  authorized 
is  incomplete,  and  not  commercial  pa-  to  draw  upon  treasury,  forged  officer's 
per  at  all,  until  it  has  been  indorsed  name  to  check,  and  also  his  indorse- 
and  delivered  to  some  person  other  ment,  and  then  cashed  check,  held  that, 
than  drawer.  U.  8.  v.  Chase  Nat.  check  having  passed  to  defendant,  who 
Bank  (D.  C.)  241  F.  535.  received  payment  from  treasury,  amount 

could  not  be  recovered.    U.  S.  v.  Chase 
Nat.  Bank  (D.  C.)  241  F.  535. 

§  6645.  (R.  S.  §  3646,  as  amended,  Act  Feb.  16,  1885,  c.  123,  Act 
March  23,  1906,  c.  1129,  Act  June  19,  1906,  c.  3434,  Act  May 
27,  1908,  c.  206,  Act  Feb.  23,  1909,  c.  174,  and  Act  March  21, 
1916,  c.  52.)  Duplicates  for  lost,  stolen,  or  destroyed  dis- 
bursing officers'  checks  or  postal  checks  or  warrants. 

Necessity  for  bondd— In  case  of  the  section,  to  dispense  with  the  giving  of 

loss  of  an  original  check  issued  by  a  a  bond  as  a  condition  to  the  issuance 

United    States    disbursing    officer,    the  of    a    duplicate    check.    30    Op.    Atty. 

Secretary  of  the  Treasury  has  no  au-  Gen.  66. 
thority,   under  the   provisions   of   this 

§  6647.  (R.  S.  §  3648.)  Advances  of  public  moneys;  prohibition 
against. 

This  section  was  not  to  apply  to  subscriptions  for  foreign  and  professional 
newspapers  and  periodicals  to  be  paid  for  from  the  appropriation  for  the  Coast 
Artillery  School,  Fort  Monroe,  Va.,  by  a  provision  accompanying  an  appropri- 
ation for  said  school  in  the  "First  Deficiency  Appropriation  Act,  1919,"  Act 
Nov.  4,  1918  c.  201,  «  1»  40  Stat.  1020. 

§  6648a.  (Act  Oct.  6,  1917,  c.  79,  §  5.)  Advances  of  public  moneys 
to  contractors  for  supplies  by  Secretaries  of  War  and  Navy. 

The  Secretary  of  War  and  the  Secretary  of  the  Navy  are  author- 
ized, during  the  period  of  the  existing  emergency,  from  appropria- 
tions available  therefor  to  advance  payments  to  contractors  for 
supplies  for  their  respective  departments  in  amounts  not  exceeding 
thirty  per  centum  of  the  contract  price  of  such  supplies:  Provided, 
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That  such  advances  shall  be  made  upon  such  terms  as  the  Secre- 
tary of  War  and  the  Secretary  of  the  Navy,  respectively,  shall  pre- 
scribe and  they  shall  require  adequate  security  for  the  protection  of 
the  Government  for  the  payments  so  made.     (40  Stat.  383.) 

This  was  section  5  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
jear  1918^  cited  above. 

§  6648b.  (Act  Oct.  6,  1917,  c.  79,  §  1.)     Same;   ordnance  and  ord- 
nance stores. 

The  Secretary  of  War  is  authorized,  during  the  present  emergency 
and  in  addition  to  the  appropriations  and  obligations  specifically 
authorized  by  law,  to  incur  obligations  for  ordnance  and  ordnance 
supplies  and  materials:    Provided,  That  the  aggregate  amount  c 
such  obligations  outstanding  at  any  one  time  shall  not  exceed  th 
sum  of  $100,000,000.    (40  Stat.  366.) 

This  was  a  provision  of  the  urgent  dc^dency  appropriation  act  for  the  fis- 
cal year  1018,  cited  above. 
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Bee. 

6676a.  Estimates  for  printing  and  bind- 
ing submitted  in  annual  esti- 
mates; contract  or  open  mar- 
ket purchase  for  army  in  time 
of  actual  hostilities. 

6676aa.  Printing  and  binding;  for  Ar- 
my and  National  Guard. 

6676b.  Same;  for  United  States  Mili- 
tary Academy. 

6687.  Permanent  appropriation  for  ex- 
penses of  national  loan  repeal- 
ed ;  estimate  of  expenses  for 
refunding  national  debt. 

6606a.  Estimates;  detailed  estimates 
for  Federal  Farm  Loan  Bu- 
reau. 

6702a.  Estimates;  for  fortifications 
and  other  works  of  defense. 

6761a.  Pay  of  the  Navy ;  hire  of  quar- 
ters for  submarine  officers. 

6763.  Construction  of  acts  as  impliedly 
making  appropriation  or  au- 
thorizing contract  prohibited. 

6771a.  Contract  obligations  for  ord- 
nance. 

6772b.  Ordnance  material;    issue. 

6774a.  Advances  from  appropriations  to 
Coast  and  Geodetic  Survey. 

6774b.  Appropriations  for  Bureau  of 
Fisheries ;   purchases  from. 


6ec. 

6778.  No  expenditures  beyond  appro- 
priations; no  voluntary  service 
in  excess  of  that  authorized; 
appropriations  for  general  pur- 
poses to  be  apportioned. 
6778a.  Gratuitous  services  of  mjembers 

of  Officers*   Reserve   Corps. 
6795a.  Advances     from     appropriation 
''Boundary  Line,  Aladca  and 
Canada,      and      the      United 
States  and  Canada." 

PERMANENT     ANNUAL     APPRO- 
PRIATIONS 

6798.  [Repealed.] 

6799.  Permanent    indefinite 

tions. 


appropria- 


BXECUTIVE 

UNDEB  THE  TBEA8UBT  DEPARTMENT 

(10)  Bonds  issued  to  Pacific  Railway. 

(13)  [Repealed.] 

(17)  [Repealed.] 

6799a.  Repeal  of  part  of  R.  S.  S  3689^, 
estimate  of  appropriations  to 
refund  illegally  assessed  or 
collected   revenue  taxes. 

6802.  [Repealed  in  part.] 

6804.  [Repealed  in  part] 


§  6676a.  (Act  June  30,  1906,  c.  3914,  §  2,  as  amended,  Act  May  12, 
1917,  c.  12.)     Estimates  for  printing  and  binding  submitted  in 
annual  estimates ;  contract  or  open  market  purchase  for  army 
in  time  of  actual  hostilities. 
In  time  of  actual  hostilities  the  Secretary  of  War  may  procure 
from  commercial  or  other  printing  establishments,  by  contract  or 
open  market  purchase,  such  printing  and  binding  as  may  be  re- 
quired for  the  use  of  the  Army  and  also  for  the  National  Guard  of 
the  several  States  and  Territories  and  of  the  District  of  Columbia 
or  other  military  forces  while  in  the  military  service  of  the  United 
States  or  about  to  be  called  into  said  service,  payment  for  such 
printing  and  binding  to  be  made  from  available  appropriations. 
(34  Stat.  762.    40  Stat.  74.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fipcal 
year  1918,  cited  above.  It  was  preceded  by  the  foUowlDg  clause:  "That  sec- 
tion eighty-seven  of  the  printing  and  binding  Act,  approved  January  twelfth, 
eighteen  hundred  and  ninety- five  (volume  twenty-eight,  Revised  Statutes,  page 
six  hundred  and  twenty-two),  and  section  two  of  the  act  approved  June  thir- 
tieth, nineteen  hundred  and  six  (volume  thirty-four.  Revised  Statutes,  page 
seven  hundred  and  sixty-two),  are  hereby  amended  as  follows." 

See  U.  S.  Comp.  St.  1916,  §  6676.     See,  also,  post,  §  7159aa. 

§  6676aa,  (Act  July  9,  1918,  c.  143.)     Printing  and  binding?   for 
Army  and  National  Guard. 

Printing,  binding,  and  blank  books  required  for  use  outside  of  the 
District  of  Columbia  in  connection  with  the  support  of  the  Army 
and  the  National  Guard  may  be  done  or  procured  elsewhere  than 
at  the  Government  Printing  Office  when  in  the  opinion  of  the  Secre- 
tary of  War  such  work  can  be  more  advantageously  done  or  pro- 
cured locallv,  the  cost  thereof  to  be  paid  from  the  proper  appropria- 
tions.   (40  Stat.  877.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
yean  1919,  cited  above. 
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§  6676b.  (Act  June  27,  1918,  c.  108.)  Same;  for  United  States 
Military  Academy. 
Hereafter  printing,  binding,  and  blank  books  required  for  the  use 
of  the  United  States  Military  Academy  may  be  done  or  procured 
elsewhere  than  at  the  Government  Printing  Office  when  in  the 
opinion  of  the  Secretary  of  War  such  work  can  be  more  advanta- 
geously done  or  procured  locally,  the  cost  thereof  to  be  paid  from 
the  proper  appropriation  or  appropriations  made  for  the  Military 
Academy.     (40  Stat.  632.) 

This  section  was  a  provision  of  the  Military  Academy  appropriation  act  for 
the  fiscal  year  1919,  cited  above. 

§  6687.  (Act  June  20,  1874,  c.  328,  §  4.)  Permanent  appropriation 
for  expenses  of  national  loan  repealed;  estimates  of  expenses 
for  refunding  national  debt. 

The  director  of  the  Bureau  of  War  Risk  Insurance  is  required  to  submit  to 
the  Secretary  of  the  Treasury  annual  estimates  of  the  appropriatious  neces- 
sary for  the  work  of  the  bureau,  by  Act  Sept.  2,  1914,  c.  293,  §  16,  as 
amended  by  Act  Oct.  6,  1917,  c.  105,  |  2,  ante,  §  5141. 

§  6696aa.  (Act  March  3,  1917,  c.  163,  §  1.)  Estimates;  detailed  es- 
timates for  Federal  Farm  Loan  Bureau. 

Estimates  in  detail  for  a^l  expenditures  under  the  Federal  Farm 
Loan  Bureau  for  the  fiscal  year  nineteen  hundred  and  nineteen,  and 
annually  thereafter,  shall  be  submitted  to  Congress  in  the  annual 
Book  of  Estimates.    (39  Stat.  1084.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria* 
tion  act  for  the  fiscal  year  1918,  cited  above.  It  superseded  a  somewhat  simi- 
lar provision  in  the  deficiency  appropriation  act  for  the  fiscal  year  1016,  and 
prior  years.  Act  Sept  8,  1916,  c.  464,  |  1,  39  Stat  803. 

§  6702a.  (Act  March  3,  1919,  c.  99,  §  6.)  Estimates;  for  fortifica- 
tions and  other  works  of  defense. 
Estimates  of  appropriations  for  fortifications  and  other  works  of 
defense,  for  the  armament  thereof,  and  for  the  procurement  of 
heavy  ordnance  for  trial  and  service  shall  be  submitted  to  Congress 
in  the  Book  of  Estimates  for  the  fiscal  year  1921  and  each  fiscal 
year  thereafter  upon  an  annual  basis.     (40  Stat.  1309.)    - 

This  section  is  a  part  of  §  6  of  the  fortifications  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  6761a.  (Act, July  1,  1918,  c.  114.)  Pay  of  the  Navy;  hire  of 
quarters  for  submarine  officers. 
Pay  of  the  Navy :  *  *  During  the  war,  in  such  cases  as  may 
be  approved  by  the  Secretary  of  the  Navy,  this  appropriation  shall 
be  available  for  the  hire  of  quarters  for  officers  attached  to  sub- 
marines when  they  are  required  to  be  on  shore  and  Government 
quarters  are  not  available.     (40  Stat.  728.) 

Thii9  section  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  dted  above. 

§  6763.  (Act  June  30,  1906,  c.  3914,  §  9.)  Construction  of  acts  as 
impliedly  making  appropriation  or  authorizing  contract  pro- 
hibited. 

CoRStroctlon  and  operation  In  gener-  ing  certain  acts  to  authorization  and 

al^— Act  March  4,  1913,  |  14,  creating  contract    purposes,    authorize    present 

commission   to   direct   construction   of  expenditures,    but    it    does    authorize 

amphitheater    at    Arlington    National  making  contracts.    30  Op.   Atty.  Gen. 

Cemetery,  Va.,   does  not,  in   view   of  147. 

Comp.  St.  1916,  §§  0906,  6763,  limit-  Sea,  also,  30  Op.  Atty.  Gen.  332. 

§  6771a.  (Act  July  9,  1918,  c.  143.)  Contract  obligations  for 
ordnance. 

Contract  obligations  for  ordnance:  The  Secretary  of  War  is  au- 
thorized, during  the  present  emergency,  in  addition  to  the  ap- 
propriations and  obligations  specifically  authorized  by  law,  to 
incur  obligations  for  ordnance  and  ordnance  supplies  and  materials : 
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Provided,  That  the  aggregate  amount  of  such  obligations  shall  not 
exceed  $500,000,000,     (40  Stat.  873.) 

This  section  was  a  provision  of  the  Army  appropriation   act  for  the  fiscal 
year  1919,  cited  above. 

§  6772b.  (Act  July  1»  1918,  c.  114.)     Ordnance  material ;  issue. 

Ordnance  materials  procured  under  the  various  Ordnance  ap- 
propriations shall  hereafter  be  available  for  issue,  to  meet  the  gen- 
eral  needs  of  the  naval  service,  under  the  appropriation  from  which 
procured.     (40  Stat.  721.) 

This  section  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  6774a.  (Act  July  1,  1918,  c.  113,  §  1.)  Advances  from  appropria- 
tions to  Coast  and  Geodetic  Survey. 

Advances  of  money  from  available  appropriations  hereafter  may 
be  made  to  the  Coast  and  Geodetic  Survey  and  by  authority  of  the 
superintendent  thereof  to  chiefs  of  parties,  who  shall  give  bond  un- 
der such  rules  and  regulations  and  in  such  sum  as  the  Secretary  of 
Commerce  may  direct,  and  accounts  arising  under  such  advances 
shall  be  rendered  through  and  by  the  disbursing  officer  of  the  Coast 
and  Geodetic  Survey  to  the  Treasury  Department  as  under  ad- 
vances heretofore  made  to  chiefs  of  parties.     (40  Stat.  688.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  6774b.  (Act  July  1,  1918,  c.  113,  §  1.)  Appropriations  for  Bureau 
of  Fisheries;  purchases  from. 
Hereafter  the  Secretary  of  Commerce  is  authorized  to  purchase, 
to  the  extent  of  not  to  exceed  $5,000,  from  the  appropriations  for  the 
Bureau  of  Fisheries,  clothing  and  small  stores  for  the  crews  of  ves- 
sels, to  be  sold  to  the  employees  of  said  service  and  the  appropria- 
tions reimbursed.     (40  Stat  694.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  6778.  (R.  S.  §  3679,  as  amended.  Act  March  3,  1905,  c.  1484,  §  4, 
and  Act  Feb.  27,  1906,  c.  510,  §  3.)  No  expenditures  beyond 
appropriations ;  no  voluntary  service  in  excess  of  that  author- 
ized;  appropriations  for  general  purposes  to  be  apportioned. 

4.  Obligations  beyond  amount  of  ap-  cept  "conti*acts  authorized  by  law."  30 
proprlation.— Comp.  St.  1916,  §§  7458,  Op.  Atty.  Gen.  186. 
7461,  7468,  generally  authorizing  Post-  |0.  Voluntary  services^-The  provi- 
master  General  to  contract  for  carrying  gion  prohibiting  voluntary  service  for 
mails,  yield  to  this  section,  limiting  ex-  government  does  not  apply  to  accept- 
penditures,  so  that  appropriation  is  jmce  of  services  in  one  executive  de- 
necessary  to  employment  of  extra  car-  partment  of  a  clerk  regularly  employ- 
riers,  etc.    30  Op.  Atty.  Gen.  157.  ed  in  another  department,  without  ad- 

7.  Obligations   Incurred   witliout   ap-  ditional    compensation.    30    Op.    Atty. 

proprlation.— Designation    of    clerk    in  Gen.  129. 

Department  of  Commerce  to  perform  The    words    'Voluntary    service,"    as 

additional  services   without  extra  pay  employed  in   the  above-mentioned   act, 

in  Department  of  Labor  is  not  an  *'em-  were  not  intended  to  cover  services  ren- 

ployment,"    prohibited   by   this   section  dered  in  an  official  capacity  under  reg- 

nor  by  Comp.  St.  1916,  §  249,  as  to  em-  ular  appointment  to  an  office  otherwise 

ployment  without  specific  authority  of  permitted  by  law  to  be  nonsalaried.    SO 

Congress.    30  Op.  Atty.  Gen.  129.  Op.  Atty.  Gen.  61. 

In  view  of  Comp.  St.  1916,  §§  7441,  A  retired  army  officer,  even  though 

7458,  7461,  7468,  expressly  authorizing  receiving  upward  of  $2,500  per  annum, 

Postmaster    General    to    contract    for  may  be  employed  as  superintendent  of 

carrying  mails  for  term  not  to  exceed  an  Indian  school  or  agency,  where  no 

four  years,  regardless  of  appropriations  additional     compensation     is     allowed, 

therefor,    he    may    contract    for    star  without  contravening  the  provision  of 

route   service  for  current  year  in  ex-  this  section,  which  prohibits  the  gov- 

cess    of    the    appropriation,    since    §§  ernment  from  accepting  voluntary  serv- 

6778,    6884,    prohibiting    expenditures  ice.    Id. 

without    appropriation,    expressly    ex-  Cited    without    definite    application, 


80  Op.  Atty.  Gen.  332. 
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§  6778a.  (Act  May  12,  1917,  c.  12.)  Gratuitous  services  of  mem- 
bers of  Officers*  Reserve  Corps. 

Section  three  of  the  Act  approved  February  twenty-seventh,  nine- 
teen hundred  and  six,  entitled,  "An  Act  making  appropriations  to 
supply  urgent  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  six,  and  for  prior  years 
and  for  other  purposes,"  shall  not  be  construed  to  prohibit  the  Sec- 
retary of  War  from  accepting  the  gratuitous  services  of  members 
of  the  Officers'  Reserve  Corps  of  the  Army  in  the  furtherance  of  the 
enrollment,  organization,  and  training  of  the  Officers'  Reserve 
Corps,  the  Reserve  Officers'  Training  Corps,  or  the  Enlisted  Re- 
serve Corps  of  the  Army  or  in  consultation  upon  matters  relating  to 
the  military  service.     (40  Stat.  72.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 
See  U.  S.  Comp.  St  1916,  §  6778. 

§  6795a.  (Act  March  4,  1919,  c.  123.)  Advances  from  appropria- 
tion ''Boundary  Line,  Alaska  and  Canada,  and  the  United 
States  and  Canada." 

Hereafter  advances  of  money  under  the  appropriation  "Bound- 
ary line,  Alaska  and  Canada,  and  the  United  States  and  Canada," 
may  be  made  to  the  commissioner  on  the  part  of  the  United  States 
and  by  his  authority  tp  chiefs  of  parties,  who  shall  give  bond  un- 
der such  rules  and  regulations  and  in  such  sum  as  the  Secretary  of 
State  may  direct,  and  accounts  arising  under  advances  shall  be  ren- 
dered through  and  by  the  commissioner  on  the  part  of  the  United 
States  to  the  Treasury  Department  as  under  advances  heretofore 
made  to  chiefs  of  parties :  Provided,  That  when  the  commissioner 
is  absent  from  Washington  on  official  business  he  shall  be  allowed 
actual  and  necessary  expenses  of  subsistence,  not  in  excess  of  $8 
per  day.     (40  Stat  1330.) 

This  section  is  a  provision  of  the  Diplomatic  and  Consular  appropriation 
act  for  the  fiscal  year  1020,  cited  above.  It  has  been  repeated  in  prior  ap- 
propriation acts. 

PERMANENT  ANNUAL  APPROPRIATIONS 

§  6798.     [Repealed.] 

This  section,  which  was  R.  S.  |  3688,  was  repealed  by  Act  March  3,  1010, 
c.  100,  §  6(b),  40  Stat  1312. 

§  6799.  (R.  S.  §  3689,  as  amended,  Act  June  20,  1874,  c.  328,  §  4, 
Act  March  3,  1875,  c.  129,  §  1,  Act  June  19,  1878,  c.  329,  §  1, 
Act  May  26,  1908,  c.  198,  §  1,  and  Act  June  25,  1910,  c.  384,  §  8, 
and  repealed  in  part.  Act  March  3,  19}9y  c.  100,  §  6(b).)  Per- 
manent indefinite  appropriations. 

EXECUTIVE 

UNDER  THE  TREASURY  DEPARTMENT 

(10)  Bonds  issued  to  Pacific  Railway. 

Rights  and  llabilitiea  of  government.  mortgagee    to    redeem,   and    to   retain 

— See  U.  S.  V.  Southern  Pac.  Go,   (D.  one-half  of  the  compensation,  but  has 

G.)  239  F,  d98.  no  right  to  demand  annual  payment  of 

Government    having    issued    subsidy  5  per  cent,  of  company's  net  earnings, 

bonds  to  predecessors  of  Missouri  Pa-  which  was  security  fund  for  the  loan, 

cific  Railroad  by  Act  July  1,  1862,  12  and  its  existence  depends  upon  the  ex- 

Stat.  489,  and  provided  by  this  section  ietence    of   the    debt,    in    view    of   Act 

for  payment  of  interest   thereon,  and  March  3,  1873,  17  Stat.  508  (Comp.  St. 

by  Act  July  2,  1864.  having   subordi-  1916,   §$  10060,   10068).    30  Op.  Atty. 

nated  its  lien  to  the  lien  of  first  mort-  Gen.  35. 

gage  bonds,  has  the  right  of  a  jimior  The   present   owner   of   the    Central 
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Branch  of  the  Union  Pacific  Railroad  to  claim  either  the  5  per  cent,  of  the 

Company  is  not  bound  to  pay  the  prin-  net  earnings  from  the  Missouri  Pacific 

cipal   or   interest   on    the   government  Railroad  Company  which  succeeded  to 

bonds  issued  to  the  original  company  the  rights  of  the  original  company  or 

in  aid  of  the  construction  of  its  road.  to  withhold  the  other  half  of  the  com- 

30  Op.  Atty.  Gen.  318.  pensation  for  serrices  rendered  it    Id. 
The  government  has  no  present  right 

(13)   [Repealed.] 

This  subdivision,  which  provided  for  a  fund  of  one  per  centum  of  the  en- 
tire debt  of  the  United  States  to  be  set  apart  as  a  sinking  fund  for  the  pur- 
chase or  payment  of  the  public  debt,  in  such  manner  as  the  Secretary  of  the 
Treasury  should  from  time  to  time  direct,  was  repealed  by  Act  March  3,  1919, 
c.  100,  §  6(b),  40  Stat.  1312. 

(17)     [Repealed.] 

This  paragraph  was  repealed  by  paragraph  (c)  of  §  <1316  of  the  Revenue 
Act  of  1918,  Act  Feb.  24,  1919,  c  18.  to  take  effect  from  and  after  June  30, 
1920,  post,  §  6799a. 

§  6799a.  (Act  Feb.  24,  1919,  c.  18,  §  1316(c).)  Repeal  of  part  of 
R.  S.  §  3689 ;  estimate  of  appropriations  to  refund  illegally  as- 
sessed or  collected  revenue  taxes, 
(c)  The  paragraph  of  section  3689  of  the  Revised  Statutes,  as 
amended,  reading  as  follows:  "Refunding  taxes  illegally  collected 
(internal  revenue)  :  To  refund  and  pay  back  duties  erroneously  or 
illegally  assessed  or  collected  under  the  internal-revenue  laws,"  is 
repealed  from  and  after  June  30,  1920;  and  the  Secretary  of  the 
Treasury  shall  submit  for  the  fiscal  year  1921^  and  annually  there- 
after, an  estimate  of  appropriations  to  refund  and  pay  back  duties 
or  taxes  erroneously  or  illegally  assessed  or  collected  under  the  in- 
ternal-revenue laws,  and  to  pay  judgments,  including  interest  and 
costs,  rendered-  for  taxes  or  penalties  erroneously  or  illegally  as- 
sessed or  collected  under  the  internal-revenue  laws.  (40  Stat. 
1145.) 

This  section  is  paragraph  (c)  of  §  1316  of  the  Revenue  Act  of  1918,  cited 
above. 
For  repealed  provision,  see  U.  S.  Comp.  St.  1916,  §  6799(17). 

§  6802.     [Repealed  in  part.] 

So  much  of  this  section  as  excepts  appropriations  for  "fortifications"  from 
its  operations  was  repealed  by  Act  March  3,  1919,  c.  99,  §  6,  40  Stet  1309. 

§  6804.     [Repealed  in  part.] 

So  much  of  this  section  as  excepts  appropriations  for  "fortihcations"  from 
its  operations  was  repealed  by  Act  March  8, 1919,  c.  99,  |  6,  40  Stat  1309. 
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Sec. 

6810-6812.  [Repealed.] 
t>824.  Loans    to    meet    public    expend!* 
tures;    certificates  of  indebted- 
ness ;    limitation ;    counterfeit- 
ing. 
6829a.  Loans    to    defray    expenditures 
for    Panama    Canal ;     bonds ; 
disposition  of  proceeds. 
682dd.  Loans    to   defray    expenditures 
due     to    Mexican     situation; 
bonds ;  additional  Panama  Ca- 
nal bondfe. 
6829e.  Loans  to  defray  emergency  ex- 

.  penditures;    bonds. 
6829ee.  First  Liberty  Loan;    amount; 

bonds. 
6829£.  Purchase  of  obligations  of  allied 
foreign  governments;    credits; 
appropriation. 
6829£f.  Same;     receiving    payment    or 

sale  of. 
6829g.  Bonds  under  H  6^8-6829e  and 
Res.  March  4,  1917,  c.  191; 
loans  to  redeem  3%  loan  of 
1908     to    1918,     and     bonds 
therefor. 
6829gg.  Conversion  of  bonds  authorized 
into  bonds  bearing  higher  in- 
terest rate. 
6829h.  First  Liberty  Loan ;   certificates 

of  indebtedness. 
6S29fah.  Same;    deposit  of  proceeds  of 
sale  of  bonds  and  certificates 
of  indebtedness. 
68291.  Same;    appropriation  to  pay  ex- 
penses of  issue  of  bonds. 
68291%.  First  Liberty  Loan ;    short  ti- 
tle of  act. 
6829U.  Second,  Third  and  Fourth  Lib- 
erty Loans;    amount;   bonds. 
6829iii.  United  States  notes. 

(a)  Authority         to         issue; 

amount;  forms  and  de- 
nominations ;  interest ; 
payment  and  redemption. 

(b)  Series;     exemptions. 

(c)  Conversion   into    other   se- 

ries. 

(d)  No    circulation    privileges; 

payment    in    gold    coin; 
"bond"    or    "bonds"    de- 
fined. 
6829J.  Establishment  of  credits  for  al- 
lied  foreign   governments    en- 
gaged in  war ;  purchase  of  ob- 
ligations of  such  governments ; 
appropriation. 
6829JJ.  E^stabllshment  of  credits  for  al- 
lied   foreign    governments   in 
war;     conversion    of    obliga- 
tions into  obligations  bearing 
higher  interest  rate;    sale  of 
obligationB ;      redemption     of 
United  States  bonds. 
6829jjj.  Establishment  of  credits  for  al- 
lied foreign  governments  en- 
gaged in  war. 
(a)  Additional      credits;       ad- 
vances   against;     obliga- 
tions    of    such     govern- 
ments. 


Sec  ^ 

0>)  Conversion    of    short-time 

obligations  into  long-time 

obligations ;  interest ; 

payment  of  obligations. 

(c)  Appropriation. 

6829 jjjj.  Same;     obligations     of    such 

governments ;    maturity. 
6829k.  Second      and      Third      Liberty 
Loans ;   bonds ;   conversion  in- 
to bonds  bearing  higher  inter- 
est rate. 
6829k()^).  First    and    Second    Liberty 
Loans;  bonds;   conversion 
into  bonds  bearing  higher 
interest    rate;     extension 
of  time  for. 
682%k.  Second     and     Third     Liberty 
Loans ;       additional     loans ; 
certificates  of  indebtedness. 
68291.  Second      and      Third      Liberty 
Loans ;       additional      loans ; 
war-savings  certificates. 
6829l(%).  Expenses  of  sale  and  distri- 
bution of  war  savings  and 
thrift  stamps. 
6829R.  Same;   bonds;   circulation  prlv- 

ilesre  *    taxation 
6829U(%).  First,    Second,    Third,    and 
Fourth     Liberty     Loans ; 
bonds ;      exemption     from 
taxation. 
682902.  Bonds    and    certificates    of  in- 
debtedness beneficially  owned 
by  non-resident  aliens  not  en- 
gaged in  business  in  United 
States  exempt  from  taxation. 
6829m.  Same;    deposit  of  proceeds   of 
sales  of  bonds,  certificates  of 
indebtedness,  and  war-savings 
certificates. 
6829m(%).  Second   and   Third   Liberty 
Loans;     deposit    of    pay- 
ments of  war-profits  taxes. 
6829m(%).  Fiscal  agents. 
6820mm.  Same;    performance  of  serv- 
ices by  postal  employes. 
6829n.  Same ;   appropriation  to  pay  ex- 
penses of  issue  of  bonds;    re- 
port of  expenditures. 
6829nn.  Issue   of   bonds   under   former 

acts  restricted. 
6829o.  Bonds  receivable  in  payment  of 

estate  or  inheritance  taxes. 
6829oo.  Purchase  of  bonds  by  Secretary 

•  of  Treasury. 
6829p.  Issue  of  bonds  payable  in  for- 
eign money. 
6829p<%).  First,    Second,    Third,    and 
Fourth  Liberty  Bond  Acts 
and  Victory  Liberty  Loan 
Act;  sinking  fund  for  re- 
tirement    of     bonds    and 
notes. 
6829pp.  Short  title  of  Act 
6829q.  Same. 

6829qq.  Short  title  of  act.  ^ 

6829qqq.  Short  title  of  Act. 
6829qqqq.  Short  title  of  Act 
6829r.  Interest  on  Liberty  Loan  bonds 

exempt   from   certain   taxes. 
6831.  Certificates  of  indebtedness;   tax- 
ation;   expenses  of  issue. 
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§  6810.     [Repealed.] 

This  section,  which  was  R.  S.  §  3694,  was  repcajed  by  Act  March  3,  1919, 
c.  100,  §  6(b).  40  Stat.  1312. 

§  6811.     [Repealed.] 

This  section,  which  was  R.  S.  }  3695,  was  repealed  by  Act  March  3,  19ld» 
c.  100,  §  6(b),  40  Stat.  1312. 

§  6812.     [Repealed.] 

This  section,  which  was  R  S.  J  3696,  was  repealed  by  Act  March  3,  1919, 
c.  100.  §  6(b),  40  Stat.  1312. 

§  6824.  (Act  J^ne  13,  1898,  c.  448,  §  32,  as  amended,  Act  Aug.  5, 
1909,  c.  6,  §  40,  and  Act  March  3,  1917,  c.  159,  §  401.)     Loans 
to   meet  public   expenditures;    certificates   of   indebtedness; 
limitation ;    counterfeiting. 
The  Secretary  of  the  Treasury  is  authorized  to  borrow,  from 
time  to  time,  at  a  rate  of  interest  not  exceeding  three  per  centum 
per  annum,  such  sum  or  sums  as,  in  his  judgment,  may  be  neces- 
sary to  meet  public  expenditures,  and  to  issue  therefor  certificates 
of  indebtedness  in  such  form  and  in  such  denominations  as  he  may 
prescribe ;  and  each  certificate  so  issued  shall  be  payable,  with  the 
interest  accrued  thereon,  at  such  time,  not  exceeding  one  year  from 
the  date  of  its  issue,  as  the  Secretary  of  the  Treasury  may  pre- 
scribe:   Provided,  That  the  sum  of  such  certificates  outstanding 
shall  at  no  time  exceed  $300,000,000,  and  the  provisions  of  exist- 
ing law  respecting  counterfeitng  and  other  fraudulent  practices  are 
hereby  extended  to  the  bonds  and  certificates  of  indebtedness  au- 
thorized by  this  Act.    (30  Stat.  466.    36  Stat  117.    39  Stat.  1003.) 

Thia  section  was  part  of  the  War  Revenue  Act  of  1898,  first  cited  above. 

It  was  amended,  chiefly  by  increasing  the  limitation  of  the  amount  of  cer- 
tificates outstanding,  from  $100,000,000,  in  the  section  as  originally  enacted, 
to  $200,000,000,  by  section  6  of  the  Payne-Aldrich  Tariff  Act  of  1009,  cited 
above.  It  was  again  amended  by  Act  March  3,  1917,  c.  159,  §  401,  Inst  cited 
above,  by  again  increasing  the  limitation  of  the  amount  of  certificates  out- 
standing from  $200,000,000  to  $300,000,000,  and  by  leaving  the  denominations 
of  the  certificates  to  the  discretion  of  the  Secretary  of  the  Treasury. 

§  6829a.  (Act  July  1,  1916,  c.  209,  §  1,  as  amended.  Act  June  12, 
1917,  c.  27,  §  1.)  Loans  to  defray  expenditures  for  Panama 
Canal ;  bonds ;  disposition  of  proceeds. 

All  expenditures  from  the  appropriations  heretofore,  herein,  and 
hereafter  made  for  the  construction  of  the  Panama  Canal,  includ- 
ing any  portion  of  such  appropriations  which  may  be  used  for 
the  construction  of  dry  docks,  repair  shops,  yards,  docks,  wharves, 
warehouses,  storehouses,  and  other  necessary  facilities  and  ap- 
purtenances, for  the  purpose  of  providing  coal  and  other  materials, 
labor,  repairs,  and  supplies,  for  the  construction  of  office  build- 
ings and  quarters,  and  other  necessary  buildings,  exclusive  of  for- 
tifications, colliers,  dock,  six  at  Cristobal,  coal  barges,  and  repairs, 
alterations,  and  reboilering  of  steamships  Ancon  and  Cristobal, 
and  exclusive  of  the  fair  value  of  the  American  Legation  building 
in  Panama,  as  approved  by  the  Secretary  of  War  and  Secretary 
of  State,  and  exclusive  of  the  amount  used  for  operating  and  main- 
taining the  canal,  and  exclusive  of  the  amount  expended  for  san- 
itation and  civil  government  after  January  first,  nineteen  hundred 
and  fifteen,  may  be  paid  from  or  reimbursed  to  the  Treasury  of  the 
United  States  out  of  the  proceeds  of  the  sale  of  bonds  authorized  in 
se(4|:ion  eight  of  the  said  Act  approved  June  twenty-eighth,  nineteen 
hundred  and  two,  and  section  thirty-nine  of  the  tariff  Act  ap- 
proved August  fifth,  nineteen  hundred  and  nine.  (39  Stat.  334.  40 
Stat.  178.) 

This  section  was  amended  by  Act  June  12,  1917,  c.  27,  {  1,  cited  above,  by 
inserting,  after  the  words  "dock  six  at  Cristobal,'*  the  words  "coal  barges, 
and  repairs,  alterations ' ;  by  striking  out,  after  the  words  ^'Ancon  and  Cria- 
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tobal,**  the  words  "which  steamghips  shall  not  be  transferred  to  the  Secre- 
tary of  the  Navy,  as  provided  in  the  Act  of  May  twenty-seventh,  nineteen 
hundred  and  eight" ;  and  by  striking  out,  after  the  words  "and  Secretary  of 
State,"  the  words  "which  building  is  authorized  to  be  transferred  without 
charge  to  the  jurisdiction  of  the  Secretary  of  State.*' 

§  6829d.  (Act  March  3,  1917,  c.  159,  §  400.)  Loans  to  defray  ex- 
penditures due  to  Mexican  situation;  bonds;  additional  Pan- 
ama Canal  bonds. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  borrow  on 
the  credit  of  the  United  States  from  time  to  time  such  sums  as'  in 
his  judgment  may  be  required  to  meet  public  expenditures  on  ac- 
count of  the  Mexican  situation,  the  construction  of  the  armor-plate 
plant,  the  construction  of  the  Alaskan  Railway,  and  the  purchase 
of  the  Danish  West  Indies,  or  to  reimburse  the  Treasury  for  such 
expenditures,  and  to  prepare  and  issue  therefor  bonds  of  the  United 
States  not  exceeding  in  the  aggregate  $100,000,000,  in  such  form  as 
he  may  prescribe,  bearing  interest  payable  quarterly  at  a  rate  not 
exceeding  three  per  centum  per  annum;  and  such  bonds  shall  be 
payable,  principal  and  interest,  in  United  States  gold  coin  of  the 
present  standard  of  value,  and  both  principal  and  interest  shall 
be  exempt  from  all  taxes  or  duties  of  the  United  States  as  well  as 
from  taxation  in  any  form  by  or  under  State,  municipal,  or  local 
authority,  and  shall  not  be  receivable  by  the  Treasurer  of  the 
United  States  as  security  for  the  issue  of  circulating  notes  to  na- 
tional banks:  Provided,  That  such  bonds  may  be  disposed  of  by 
the  Secretary  of  the  Treasury  at  not  less  than  par,  under  such  reg- 
ulations as  he  may  prescribe,  giving  all  citizens  of  the  United  States 
an  equal  opportunity  therefor,  but  no  commissions  shall  be  allowed 
or  paid  thereon;  and  a  sum  not  exceeding  one-tenth  of  one  per 
centum  of  the  amount  of  the  bonds  herein  authorized  is  hereby  ap- 
propriated, out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, to  pay  the  expenses  of  preparing,  advertising,  and  issu- 
ing the  same :  And  provided  further,  That  in  addition  to  such  issue 
of  bonds,  the  Secretary  of  the  Treasury  may  prepare  and  issue  for 
the  purposes  specified  in  this  section  any  portion  of  the  bonds  of  the 
United  States  now  available  for  issue  under  authority  of  section 
thirty-nine  of  the  Act  entitled  "An  Act  to  provide  revenue,  equalize 
duties,  and  encourage  the  industries  of  the  United  States,  and  for 
other  purposes,"  approved  August  fifth,  nineteen  hundred  and  nine : 
And  provided  further.  That  the  issue  of  bonds  under  authority  of 
this  Act  and  any  Panama  Canal  bonds  hereafter  issued  under  au- 
thority of  section  thirty-nine  of  the  Act  entitled  "An  Act  to  pro- 
vide revenue,  equalize  duties,  and  encourage  the  industries  of  the 
United  States,  and  for  other  purposes,"  approved  August  fifth,  nine- 
teen hundred  and  nine,  shall  be  made  redeemable  and  payable  at 
such  times  within  fifty  years  after  the  date  of  their  issue  as  the  Sec- 
retary of  the  Treasury,  in  his  discretion,  may  deem  advisable.  (39 
Stat.  1002.) 

Thia  waa  section  400  of  an  act  entitled  **An  act  to  provide  increased  rev- 
enue to  defray  the  expenses  of  the  increased  appropriations  for  the  Army  and 
Navy  and  the  extensions  of  fortifications,  and  for  other  purposes,"  cited  above. 

See  U.  8.  Comp.  St  1916,  §  6828. 

§  6829e.  (Res.  March  4,  1917,  c.  191.)  Loans  to  defray  emergency 
expenditures;  bonds. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  borrow  on 
the  credit  of  the  United  States  from  time  to  time  such  sums  as  may 
be  necessary  to  meet  emergency  expenditures  directed  by  the  Pres- 
ident for  naval  construction  or  the  expediting  thereof,  as  may  be 
authorized  by  law,  not  exceeding  $150,000,000,  or  to  reimburse  the 
Treasury  for  such  expenditures,  and  to  prepare  and  issue  therefor 
bonds  of  the  United  States  in  such  form  and  subject  to  such  terms 
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and  conditions  as  the  Secretary  of  the  Treasury  may  prescribe: 
Provided,  That  the  Secretary  of  the  Treasury  is  hereby  authorized 
to  issue  serial  bonds  of  the  United  States  maturing  in  equal  amounts 
from  date  of  issue  to  twenty  years  from  date  of  issue,  bearing  in- 
terest payable  semiannually  at  a  rate  not  exceeding  three  per  cen- 
tum per  annum :  Provided  further,  That  such  bonds  shall  be  issued 
at  not  less  than  par,  shall  bear  interest  not  exceeding  three  per  cen- 
tum per  annum,  shall  not  have  the  circulation  privilege  attached, 
and  that  all  citizens  of  the  United  States  shall  oe'  gfiven  an  equal 
opportunity  to  subscribe  therefor,  but  no  commission*  shall  be  al- 
lowed or  paid  thereon ;  both  principal  and  interest  shall  be  payable 
in  United  States  gold  coin  of  the  present  standard  of  value,  and 
shall  be  exempt  from  all  taxes  or  duties  of  the  United  States,  as 
well  as  from  taxation  in  any  form  by  or  under  State,  municipal,  or 
local  authority.  In  order  to  pay  the  necessary  expenses  connected 
with  said  issue  of  bonds  a  sum  not  exceeding  one-tenth  of  one  per 
centum  of  the  amount  of  bonds  herein  authorized  is  hereby  ap- 
propriated, out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, to  be  expended  as  the  Secretary  of  the  Treasury  may 
direct.    (39  Stat.  1201.) 

This  was  a  resolution  entitled  a  "Joint  Resolution  to  expedite  the  delivery 
of  materials,  equipment,  and  munitions  and  to  secure  more  exi)editiou8  con- 
struction of  ships,"  cited  above. 

§  6829ee.  (Act  April  24,  1917,  c.  4,  §  1.)  First  Liberty  Loan; 
amount;  bonds. 

The  Secretary  of  the  Treasury,  with  the  approval  of  the  Pres- 
ident, is  hereby,  authorized  to  borrow,  from  time  to  time,  on  the 
credit  of  the  United  States  for  the  purposes  of  this  Act,  and  to  meet 
expenditures  authorized  for  the  national  security  and  defense  and 
other  public  purposes  authorized  by  law  not  exceeding  in  the  ag- 
gregate $5,0C)0,000,000,  exclusive  of  the  sums  authorized  by  sec- 
tion four  of  this  Act,  and  to  issue  therefor  bonds  of  the  United 
States.        f 

The  bonds  herein  authorized  shall  be  in  such  form  and  subject 
to  such  terms  and  conditions  of  issue,  conversion,  redemption,  ma- 
turities, payment,  and  rate  and  time  of  payment  of  interest,  not 
exceeding  three  and  one-half  per  centum  per  annum,  as  the  Secre- 
tary of  the  Treasury  may  prescribe.  The  principal  and  interest 
thereof  shall  be  payable  in  United  States  gold  coin  of  the  present 
standard  of  value  and  shall  be  exempt,  both  as  to  principal  and  in- 
terest, from  all  taxation,  except  estate  or  inheritance  taxes,  imposed 
by  authority  of  the  United  States,  or  its  possessions,  or  by  any 
State  or  local  taxing  authority ;  but  such  bonds  shall  not  bear  the 
circulation  privilege. 

The  bonds  herein  authorized  shall  first  be  offered  at  not  less  than 
par  as  a  popular  loan,  under  such  regulations  prescribed  by  the  Sec- 
retary of  the  Treasury  as  will  give  all  citizens  of  the  United  States 
an  equal  opportunity  to  participate  therein;  and  any' portion  of  the 
bonds  so  offered  and  not  subscribed  for  may  be  otherwise  disposed 
of  at  not  less  than  par  by  the  Secretary  of  the  Treasury;  but  no 
commissions  shall  be  allowed  or  paid  on  any  bonds  issued  under 
authority  of  this  Act.    (40  Stat.  35.) 

This  section  and  the  seven  sections  next  following  were  an  act  entitled  "An 
act  to  authorize  an  issue  of  bonds  to  meet  expenditures  for  the  national  se- 
curity and  defonse,  and,  for  the  purpose  of  assisting  in  the  prosecution  of  the 
war,  to  extond  credit  to  foreign  governments,  and  for  other  purposes,"  known  as 
"First  Liberty  Bond  Act,"  cited  above. 
There  are  five  of  the  so-called  "Liberty  Loan  Acts"  as  follows: 
Act  April  24,  1917,  c.  4,  40  Stat.  35,  cited  as  the  **First  Liberty  Bond  Act." 
Act  Sept.  24.  1017,  c.  56,  40  Stat.  288.  cited  as  the  "Second  Liberty  Bond  Act." 
Act  April  4,  1918,  c.  44,  40  Stat.  502,  cited  as  the  "Third  Liberty  Bond  Act." 
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Act  Joly  9,  1018,  c.  142,  40  Stat.  844,  cited  aa  the  '^Fourth  Liberty  Bond 
Act." 

Act  Sept.  24,  1918,  c.  176,  40  Stat  965,  cited  as  the  ''Supplement  to  Second 
Liberty  Bond  Act." 

Act  March  3,  1919,  c.  100,  40  Stat.  1309,  cited  aa  the  "Victory  Liberty  Loan 
Act." 

These  acts  are  set  forth  post  as  follows: 

Act  April  24,  1917,  c.  4-Section  1  is  §  6829ee;  section  2  is  |  6829f: 
section  3  is  §  6829ff ;  section  4  is  |  6829g ;  section  5  is  §  6829?g ;  section  6  is 
I  6829h:  section  7  is  |  6829hh;  section  8  w  §  6821H;  and  section  9  is  f 
6829i%. 

Act  Sept.  24,  1917,  c.  56— Section  1  is  |  6820il;  section  2  is  |  6829J;  sec- 
tion 3  is  §  6829jj ;  section  4  is  §  6829k ;  section  5  is  |  6829kk ;  section  6 
is  i  6829f ;  section  7  is  f  6829Z2;  section  8  is  |  6829m  and  S  6612a ;  section 
9  is  §  6829mm;  section  10  is  |  6829n;  section  11  is  |  6829Dn  and  f  6831; 
section  12  is  {  420a;  section  13  is  §  420b;  section  14  is  §  6829o;  section  15 
is  i  682900 ;  section  16  is  §  6829p ;  section  17  is  §  6829pp ;  and  section  18 
is  §  6829UL 

Act  April  4,  1918,  e  44— Section  1  amends  f  6829ii;  section  2  amends  $ 
6829J;  section  3  amends  {  6820k;  section  4  amends  {  6829kk;  section  5 
amends  §  6829m;  s^tion  6  is  §  6829o,  §  6820oo,  |  6829p,  and  §  6829pp;  sec- 
tion 7  is  i  68291 3,^;   and  section  8  is  §  6829q. 

Act  July  9,  1918,  c.  142— Section  1  amends  S  6829ii;  section  2  amends  < 
6829j;  section  3  is  I  6829n2;  section  4  is  f  6829m(i^);  and  section  5  is  § 
6829qq. 

Act  Sept  24,  1918,  c.  176— Section  1  >6  §  6829r;  section  2  amends  | 
68292;  section  3  is  §  6829m(^) ;  section  4  is  |  6537a ;  section  5  amends  § 
3115^c;   section  6  amends  §  9761;   and  section  7  to  §  6829qqq. 

Act  March  3,  1919,  c.  100-Section  1  is  |  6829iii ;  section  2  is  S  682921(1^) ; 
section  3  amends  S  6S29kk;  section  4  amends  §  6829IZI;  section  5  is  |  6829k 
(%) ;  section  6  is  §  6829p(%),  repeals  |§  6798,  6810,  6811.  6812,  and  repeals 
part  of  I  6799;  section  7  is  |  6829jjj;  section  8  is  {  68293Jjj ;  section  9  is 
I  3115%k(l);   section  10  amends  f  3116%hh;    and  section  11  is  §  6829qqqq. 

■ 

H otea  of  Deolsions 

iRvestment  of  trust  funds  In  Liberty  existing    national    emergency,   trustees 

Bonds.^Where    will   directed    trustees  were  entitled  to  invest  in  3^  per  cent, 

invest  in  railroad  bonds  returning  not  Liberty  Loan  Bonds  of  the  first  issue, 

less  than  4  per  cent  per  annum,  though  In  re  London's  Estate  (Sur.)  171  N.  Y. 

provision  was   mandatory,  in  view   of  S.  981. 

§  6829f.  (Act  April  24/  1917,  c.  4,  §  2.)     Purchase  of  obligations 
of  allied  foreign  governments;    credits;    appropriation. 

For  the  purpose  of  more  effectually  providing  for  the  national 
security  and  defense  and  prosecuting  the  war  by  establishing  cred- 
its in  the  United  States  for  foreign  g^ovemments,  the  Secretary  of 
the  Treasury,  with  the  approval  of  the  President,  is  hereby  author- 
ized, on  behalf  of  the  United  States,  to  purchase,  at  par,  from 
such  foreign  governments  then  engaged  in  war  with  the  enemies 
of  the  United  States,  their  obligations  hereafter  issued,  bearing 
the  same  rate  of  interest  and  containing  in  their  essentials  the 
same  terms  and  conditions  as  those  of  the  United  States  issued  un- 
der authority  of  this  Act;  to  enter  into  such  arrangements  as  may 
be  necessary  or.  desirable  for  establishing  such  credits  and  for  pur- 
chasing such  obligations  of  foreign  governments  and  for  the  subse- 
quent payment  thereof  before  maturity,  but  such  arrangements 
shall  provide  that  if  any  of  the  bonds  of  the  United  States  issued 
and  used  for  the  purchase  of  such  foreign  obligations  shall  there- 
after be  converted  into  other  bonds  of  the  United  States  bearing 
a  higher  rate  of  interest  than  three  and  one-half  per  centum  per 
annum  under  the  provisions  of  section  five  of  this  Act,  then  and  in 
that  event  the  obligations  of  such  foreign  governments  held  by  the 
United  States  shall  be,  by  such  foreign  governments,  converted  in 
like  manner  and  extent  into  obligations  bearing  the  same  rate  of 
interest  as  the  bonds  of  the  United  States  issued  under  the  provi- 
sions of  section  five  of  this  Act.  For  the  purposes  of  this  section 
there  is  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
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wise  appropriated,  the  sum  of  $3,000,000,000,  or  so  much  thereof 
as  may  be  necessary :  Provided,  That  the  authority  granted  by  this 
section  to  the  Secretary  of  the  Treasury  to  purchase  bonds  from 
foreign  governments,  as  aforesaid,  shall  cease  upon  the  termination 
of  the  war  between  the  United  States  and  the  Imperial  German 
Government.     (40  Stat.  35.) 

See  note  to  §  6829ee.  ante. 

§  6829ff.  (Act  April  24,  1917,  c.  4,  §  3.)     Same;  receiving  payment 
or  sale  of. 

The  Secretary  of  the  Treasury,  under  such  termis  and  condi- 
tions as  he  may  prescribe,  is  hereby  authorized  to  receive  on  or 
before  maturity  payment  for  any  obligations  of  such  foreign  gov- 
ernments purchased  on  behalf  of  the  United  States,  and  to  sell  at 
not  less  than  the  purchase  price  any  of  such  obligations  and  to 
apply  the  proceeds  thereof,  and  any  payments  made  by  foreign 
governments  on  account  of  their  said  obligations  to  the  redemp- 
tion or  purchase  at  not  more  than  par  and  accrued  interest  of  any 
bonds  of  the  United  States  issued  under  authority  of  this  Act ;  and 
if  such  bonds  are  not  available  for  this  purpose  the  Secretary  of 
the  Treasury  shall  redeem  or  purchase  any  other  outstanding  in- 
terest-bearing obligations  of  the  United  States  which  may  at  such 
time  be  subject  to  call  or  which  may  be  purchased  at  not  more 
than  par  and  accrued  interest.     (40  Stat.  35.) 

See  note  to  §  6820ee,  ante. 

§  6829g.  (Act  April  24,  1917,  c.  4,  §  4.)  Bonds  under  §§  6828-6829e, 
and  Res.  March  4,  1917,  c.  191;  loans  to  redeem  3%  loan  of 
1908  to  1918,  and  bonds  therefor. 
The  Secretary  of  the  Treasury,  in  his  discretion,  is  hereby  au- 
thorized to  issue  the  bonds  not  already  issued  heretofore  authorized 
by  section  thirty-nine  of  the  Act  approved  August  fifth,  nineteen 
hundred  and  nine,  entitled  "An  Act  to  provide  revenue,  equalize 
duties,  and  encourage  the  industries  of  the  United  States,  and  for 
other  purposes";  section  one  hundred  and  twenty-four  of  the 
Act  approved  June  third,  nineteen  hundred  and  sixteen,  entitled 
"An  Act  for  making  further  and  more  effectual  provision  for  the 
national  defense,  and  for  other  purposes" ;  section  thirteen  of  the 
Act  of  September  seventh,  nineteen  hundred  and  sixteen,  entitled 
"An  Act  to  establish  a  United  States  shipping  board  for  the  pur- 
pose of  encouraging,  developing,  and  creating  a  naval  auxiliary  and 
a  naval  reserve  and  a  merchant  marine  to  meet  the  requirements 
of  the  commerce  of  the  United  States  with  its  Territories  and 
possessions  and  with  foreign  countries,  to  regulate  carriers  by  wa- 
ter engaged  in  the  foreign  and  interstate  commerce  of  the  United 
States,  and  for  other  purposes";  section  four  hundred  of  the  Act 
approved  March  third,  nineteen  hundred  and  seventeen,  entitled 
"An  Act  to  provide  increased  revenue  to  defray  the  expenses  of 
the  increased  appropriations  for  the  Arn;y  and  Navy  and  the  ex- 
tensions of  fortifications,  and  for  other  purposes";  and  the  pub- 
lic resolution  approved  March  fourth,  nineteen  hundred  and  seven- 
teen, entitled  "Joint  resolution  to  expedite  the.  delivery  of  ma- 
terials, equipment,  and  munitions  and  to  secure  more  expeditious 
construction  of  ships,"  in  the  manner  and  under  the  terms  and 
conditions  prescribed  in  section  one  of  this  Act. 

That  the  Secretary  of  the  Treasury  is  hereby  authorized  to  bor- 
row on  the  credit  of  the  United  States  from  time  to  time,  in  ad- 
dition to  the  sum  authorized  in  section  one  of  this  Act,  such  ad- 
ditional amount,  not  exceeding  $63,945,460  as  may  be  necessary 
to  redeem  the  three  per  cent  loan  of  nineteen  hundred  and  eight 
to  nineteen  hundred  and  eighteen,  maturing  August  first,  nineteen 
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hundred  and  eighteen,  and  to  issue  therefor  bonds  of  the  United 
States  in  the  manner  and  under  the  terms  and  conditions  prescrib- 
ed in  section  one  of  this  Act.    (40  Stat.  36.) 
See  note  to  |  6829ee,  ante. 

§  6829gg.  (Act  April  24,  1917,  c.  4,  §  5.)     Conversion  of  bonds 
authorized  into  bonds  bearing  higher  interest  rate. 
Any  series   of  bonds   issued   under   autliority   of   sections  one 
and  four  of  this  Act  may,  under  such  terms  and  conditions  as  the 
Secretary  of  the  Treasury  may  prescribe,  be  convertible  into  bonds 
bearing  a  higher  rate  of  interest  than  the  rate  at  which  the  same 
were  issued  if  any  subsequent  series  oTf  bonds  shall  be  issued  at 
a  higher  rate  of  interest  before  the  termination  of  the  war  be- 
tween the  United  States  and  the  Imperial  German  Government, 
the  date  of  such  termination  to  be  fixed  by  a  proclamation  of  the 
President  of  the  United  States.     (40  Stat.  36.) 
See  note  to  f  6829ee,  ante. 

§  6829h.  (Act  April  24,  1917,  c.  4,  §  6.)  First  Liberty  Loan;  cer- 
tificates  of  indebtedness. 
In  addition  to  the  bonds  authorized  by  sections  one  and  four 
of  this  Act,  the  Secretary  of  the  Treasury  is  authorized  to  bor- 
row from  time  to  time,  on  the  credit  of  the  United  States,  for  the 
purposes  of  this  Act  and  to  meet  public  expenditures  authorized  by 
law,  such  sum  or  sums  as,  in  his  judgment,  may  be  necessary,  and 
to  issue  therefor  certificates  of  indebtedness  at  not  less  than  par 
in  such  form  and  subject  to  such  terms  and  conditions  and  at  such 
rate  of  interest,  not  exceeding  three  and  one-half  per  centum  per 
annum,  as  he  may  prescribe;  and  each  certificate  so  issued  shall 
be  payable,  with  the  interest  accrued  thereon,  at  such  time,  not 
exceeding  one  year  from  the  date  of  its  issue,  as  the  Secretary  of 
the  Treasury  may  prescribe.  Certificates  of  indebtedness  here- 
in authorized  shall  not  bear  the  circulation  privilege,  and  the  sum 
of  such  certificates  outstanding  shall  at  no  time  exceed  in  the 
aggregate  $2,000,000,000,  and  such  certificates  shall  be  exempt, 
both  as  to  principal  and  interest,  from  all  taxation,  except  estate 
or  inheritance  taxes,  imposed  by  authority  of  the  United  States, 
or  its  possessions,  or  by  any  State  or  local  taxing  authority.  (40 
Stat.  36.) 

See  note  to  f  6829ee,  ante. 

§  6829hh.  (Act  April  24,  1917,  c.  4,  §  7.)  Same;  deposit  of  pro- 
ceeds of  sale  of  bonds  and  certificates  of  indebtedness. 
The  Secretary  of  the  Treasury,  in  his  discretion,  is  hereby  au- 
thorized to  deposit  in  such  banks  and  trust  companies  as  he  may 
designate  the  proceeds,  or  any  part  thereof,  arising  from  the  sale 
of  the  bonds  and  certificates  of  indebtedness  authorized  by  this 
Act,  or  the  bonds  previously  authorized  as  described  in  section  four 
of  this  Act,  and  such  deposits  may  bear  such  rate  of  interest  and 
be  subject  to  such  terms  and  conditions  as  the  Secretary  of  the 
Treasury  may  prescribe:  Provided,  That  the  amount  so  deposited 
shall  not  in  any  case  exceed  the  amount  withdrawn  from  any  such 
bank  or  trust  company  and  invested  in  such  bonds  or  certificates 
of  indebtedness  plus  the  amount  so  invested  by  such  bank  or  trust 
company,  and  such  deposits  shall  be  secured  in  the  manner  requir- 
ed for  other  deposits  by  section  fifty-one  hundred  and  fifty-three. 
Revised  Statutes,  and  amendments  thereto:  Provided  further.  That 
the  provisions  of  section  fifty-one  hundred  and  ninety-one  of  the 
Revised  Statutes,  as  amended  by  the  Federal  Reserve  Act  and 
the  amendments  thereof,  with  reference  to  the  reserves  required 
to  be  kept  by  national  banking  associations  and  other  member 
banks  of  the  Federal  Reserve  System,  shall  not  apply  to  deposits 
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of  public  moneys  by  the  United  States  in  designated  depositaries. 
(40  Stat.  37.) 

See  note  to  §  6829ec,  ante. 

§  6829L  (Act  April  24,  1917,  c.  4,  §  8.)  Same;  appropriation  to 
pay  expenses  of  issue  of  bonds. 

In  order  to  pay  all  necessary  expenses,  including  rent,  connected 
with  any  operations  under  this  Act,  a  sum  not  exceeding  one- 
tenth  of  one  per  centum  of  the  amount  of  bonds  and  one-tenth*  of 
one  per  centum  of  the  amount  of  certificates  of  indebtedness  herein 
authorized  is  hereby  appropriated,  or  as  much  thereof  as  may  be 
necessary,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, to  be  expended  as  the  Secretary  of  the  Treasury  may  di- 
rect: Provided,  That,  in  addition  to  the  reports  n,ow  required  by 
law,  the  Secretary  of  the  Treasury  shall,  on  the  first  Monday  in 
December,  nineteen  hundred  and  sevjenteen,  and  annually  there- 
after, transmit  to  the  Congress  a  detailed  statement  of  all  expendi- 
tures under  this  Act.  (40  Stat.  37.) 
See  note  to  §  6829ee,  ante. 

§  6829ii/2.  (Act  April  24,  1917,  c.  4,  §  9,  as  added,  Act  April  4,  1918, 
c.  44,  §  7.)     First  Liberty  Loan ;   short  title  of  Act. 
The  short  title  of  this  Act  shall  be  "First  Liberty  Bond  Act."  (40 
Stat.  506.) 

See  note  to  f  6829ee,  ante. 

This  section  was  added  to  Act  April  24,  1917,  c.  4,  |  9,  by  Act  April  4.  1918, 
c.  44,  §  7,  cited  above.    See  post,  §  6829q. 

§  6829ii.  (Act  Sept.  24,  1917,  c.  56,  §  1,  as  amended.  Act  April  4, 
1918,  c.  44,  §  1,  and  Act  July  9,  1918,  a  142,  §  1.)  Second 
Third,  and  Fourth  Liberty  Loans ;  amount ;  bonds. 

The  Secretary  of  the  Treasury,  with  the  approval  of  the  President, 
is  hereby  authorized  to  borrow,  from  time  to  time,  on  the  credit  of 
the  United  States  for  the  purposes  of  this  Act,  and  to  meet  expendi- 
tures authorized  for  the  national  security  and  defense  and  other  pub- 
lic purposes  authorized  by  law,  not  exceeding  in  the  aggregate 
$20,000,000,000,  and  to  issue  therefor  bonds  of  the  United  States, 
in  addition  to  the  $2,000,000,000  bonds  already  issued  or  offered 
for  subscription  under  authority  of  the  Act  approved  April  twenty- 
fourth,  nineteen  hundred  and  seventeen,  entitled  "An  Act  to  au- 
thorize an  issue  of  bonds  to  meet  expenditures  for  the  national 
security  and  defense,  and,  for  the  purpose  of  assisting  in  the  prosecu- 
tion of  the  war,  to  extend  credit  to  foreign  governments,  and  for 
other  purposes":  Provided,  That  of  this  sum  $3,063,945,460  shall 
be  in  lieu  of  that  amount  of  the  unissued  bonds  authorized  by  sec- 
tions one  and  four  of  the  Act  approved  April  twenty-fourth,  nine- 
teen hundred  and  seventeen,  $225,000,000  shall  be  in  lieu  of  that 
amount  of  the  unissued  bonds  authorized  by  section  thirty-nine  of 
the  Act  approved  August  fifth,  nineteen  hundred  and  nine,  $150,- 
000,000  shall  be  in  lieu  of  the  unissued  bonds  authorized  by  the  joint 
resolution  approved  March  fourth,  nineteen  hundred  and  seventeen, 
and  $100,000,000  shall  be  in  lieu  of  the  unissued  bonds  authorized 
by  section  four  hundred  of  the  Act  approved  March  third,  nineteen 
hundred  and  seventeen. 

The  bonds  herein  authorized  shall  be  in  such  form  or  forms  and 
denomination  or  denominations  and  subject  to  such  terms  and  con- 
ditions of  issue,  conversion,  redemption,  maturities,  payment,  and 
rate  or  rates  of  interest,  not  exceeding  four  and  one-quarter  per 
centum  per  annum,  and  time  or  times  of  payment  of  interest,  as 
the  Secretary  of  the  Treasury  from  time  to  time  at  or  before  the 
issue  thereof  may  prescribe.  The  principal  and  interest  thereof  shall 
be  payable  in  United  States  gold  coin  of  the  present  standard  of 
value. 
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The  bonds  herein  authorized  shall  from  time  to  time  first  be 
offered  at  not  less  than  par  as  a  popular  loan,  under  such  regula- 
tions, prescribed  by  the  Secretary  of  the  Treasury  from  time  to 
time,  as  will  in  his  opinion  give  the  people  of  the  tJpited  States  as 
nearly  as  may  be  an  eaual  opportunity  to  participate  therein,  but 
he  may  make  allotment  in  full  upon  applications  for  smaller  amounts 
of  bonds  in  advance  of  any  date  which  he  may  set  for  the  closing 
of  subscriptions  and  may  reject  or  reduce  allotments  upon  later  ap- 
plications and  applications  for  larger  amounts,  ^nd  may  reject  or 
reduce  allotments  upon  applications  from  incorporated  banks  and 
trust  companies  for  their  own  account  and  make  allotment  in  full 
or  larger  allotments  to  others,  and  may  establish  a  graduated  scale 
of  allotments,  and  may  from  time  to  time  adopt  any  or  all  of  said 
methods,  should  any  such  action  be  deemed  by  him  to  be  in  the  pub- 
lic interest :  Provided,  That  such  reduction  or  increase  of  allotments 
of  such  bonds  shall  be  made  under  general  rules  to  be  prescribed 
by  said  Secretary  and  shall  apply  to  all  subscribers  similarly  situ- 
ated. And  any  portion  of  the  bonds  so  offered  and  not  taken  may 
be  otherwise  disposed  of  by  the  Secretary  of  the  Treasury  in  such 
manner  and  at  such  price  or  prices,  not  less  than  par,  as  he  may 
determine.  The  Secretary  may  make  special  arrangements  for  sub- 
scriptions at  not  less  than  par  from  persons  in  the  military  or  na- 
val forces  of  the  United  States,  but  any  bonds  issued  to  such  per- 
sons shall  be  in  all  respects  the  same  as  other  bonds  of  the  same 
issue.     (40  Stat.  288,  502,  844.) 

See  note  to  |  6829ee,  ante. 

This  section  was  amended  by  Act  April  4,  1918,  c  44,  {  1,  dted  above,  by 
striking  out  the  figures  $7,538,945,460,  and  substituting  therefor  the  figures 
$12,000,000,000,  as  the  maximum  amount  to  be  borrowed,  by  increasing  the  in- 
terest rate  from  4%  to  4^%,  and  by  adding  the  last  sentence  of  the  section  as 
set  forth  above. 

This  section  was  again  amended  by  Act  July  9,  1918,  c.  142,  |  1,  cited  above, 
by  striking  out  the  figures  ''$12,000,000,000,**  and  substituting  therefor  the 
figures  **$20,000,000,000." 

§  6829iii.  (Act  Sept.  24,  1917,  c.  56,  §  18,  as  added  Act  March  3, 
1919,  c.  100,  §  1.)     United  States  notes. 

(a)  Authority  to  issue;  amount;  forms  and  denominations;  in- 
terest;  payment  and  redemption. 

In  addition  to  the  bonds  and  certificates  of  indebtedness  and  war- 
savings  certificates  authorized  by  this  Act  and  amendments  thereto, 
the  Secretary  of  the  Treasury,  with  the  approval  of  the  President, 
is  authorized  to  borrow  from  time  to  time  on  the  credit  of  the  Unit- 
ed States  for  the  purposes  of  this  Act,  and  to  meet  public  expendi- 
tures authorized  by  law,  not  exceeding  in  the  aggregate  $7,000,000,- 
000,  and  to  issue  therefor  notes  of  the  United  States  at  not  less 
than  par  in  such  form  or  forms  and  denomination  or  denominations, 
containing  such  terms  and  conditions,  and  at  such  rate  or  rates  of 
interest,  as  the  Secretary  of  the  Treasury  may  prescribe,  and  each 
series  of  notes  so  issued  shall  be  payable  at  such  time  not  less  than 
one  year  nor  more  than  five  years  from  the  date  of  its  issue  as  he 
may  prescribe,  and  may  be  redeemable  before  maturity  (at  the  op- 
tion of  the  United  States)  in  whole  or  in  part,  upon  not  more  than 
one  year's  nor  less  than  four  months'  notice,  and  under  such  rules 
and  regulations  and  during  such  period  as  he  may  prescribe. 

(by  Series ;  exemptions. 

The  notes  herein  authorized  may  be  issued  in  any  one  or  more 
of  the  following  series  as  the  Secretary  of  the  Treasury  may  pre- 
scribe in  connection  with  the  issue  thereof : 

(1)  Exempt,  both  as  to  principal  and  interest,  from  all  taxation 
(except  estate  or  inheritance  taxes)  now  or  hereafter  imposed  by 
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the  United  States,  any  State,  or  any  of  the  possessions  of  the  United 
States,  or  by  any  local  taxing  authority ; 

(2)  Exempt,  both  as  to  principal  and  interest,  from  all  taxation 
now  or  hereafter  imposed  by  the  United  States,  any  State,  or  any 
of  the  possessions  of  the  United  States,  or  by  any  local  taxing  au- 
thority, except  (a)  estate  or  inheritance  taxes,  and  (b)  graduated 
additional  income  taxes,  commonly  known  as  surtaxes,  and  excess- 
profits  and  war-profits  taxes,  now  or  hereafter  imposed  by  the  Unit- 
ed States,  upon  the  income  or  profits  of  individuals,  partnerships, 
associations,  or  corporations ;  • 

(3)  Exempt,  both  as  to  principal  and  interest,  as  provided  in 
paragraph  (2)  ;  and  with  an  additional  exemption  from  the  taxes 
referred  to  in  clause  (b)  of  such  paragraph,  of  the  interest  on  an 
amount  of  such  notes  the  principal  of  which  does  not  exceed  $30,- 
000,  owned  by  any  individual,  partnership,  association,  or  corpora- 
tion;  or 

(4)  Exempt,  both  as  to  principal  and  interest,  from  all  taxation 
now  or  hereafter  imposed  by  the  United  States,  any  State,  or  any 
of  the  possessions  of  the  United  States,  or  by  any  local  taxing  au- 
thority, except  (a)  estate  or  inheritance  taxes,  and  (b)  all  income, 
excess-profits,  and  war-profits  taxes,  now  or  hereafter  imposed  bv 
the  United  States,  upon  the  income  or  profits  of  individuals,  part- 
nerships, associations,  or  corporations. 

(c)  Conversion  into  other  series. 

If  the  notes  authorized  under  this  section  are  oflFered  in  more 
than  one  series  bearing  the  same  date  of  issue,  the  holder  of  notes 
of  any  such  series  shall  (under  such  rules  and  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Treasury)  have  the  option 
of  having  such  notes  held  by  him  converted  at  par  into  notes  of 
any  other  such  series  offered  bearing  the  same  date  of  issue. 

(d)  No  circulation  privileges;  payment  in  gold  coin;  '"bond"  or 
"bonds"  defined. 

None  of  the  notes  authorized  by  this  section  shall  bear  the  cir- 
culation privilege.  The  principal  and  interest  thereof  shall  be  pay- 
able in  United  States  gold  coin  of  the  present  standard  of  value. 
The  word  **bond"  or  "bonds"  where  it  appears  in  sections  8,  9,  10, 
14,  and  15  of  this  Act  as  amended,  and  sections  3702,  3703,  3704, 
and  3705  of  the  Revised  Statutes,  and  section  5200  of  the  Revised 
Statutes  as  amended,  but  in  such  sections  only,  shall  be  deemed  to 
include  notes  issued  under  this  section.    (40  Stat.  1309.) 

This  section  was  added  to  Act  Sept  24,  1917,  c.  56,  by  §  1  of  Act  March 
3,  1919,  c.  100,  cited  above,  which  is  an  act  entitled  "An  act  to  amend  the 
Liberty  Bond  Acts  and  the  War  Finance  Coii>oration  Act,  and  for  other 
purposes." 

For  sections  8,  9,  10,  14,  and  15  of  this  act,  as  amended,  referred  to  in  this 
section,  see  ante,  §§  6612a,  6829m,  6S29mm,  6829n,  6829o,  6829oo. 

B'or  R.  S.  §§  3702,  3703,  3704,  3705,  5200,  also  referred  to  in  this  section, 
sec  U.  S.  Comp.  St.  1916,  §§  6817,  6818,  6819,  6820,  9761. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829 j.  (Act  Sept.  24,  1917,  c.  56,  §  2,  as  amended,  Act  AprU  4, 
1918,  c.  44,  §  2,  and  Act  July  9,  1918,  c.  142,  §  2.)  Establishment 
of  credits  for  allied  foreign  governments  engaged  in  war;  pur- 
chase of  obligations  of  such  governments ;  appropriation. 

For  the  purpose  of  more  effectually  providing  for  the  national 
security  and  defense  and  prosecuting  the  war,  the  Secretary  of  the 
Treasury,  with  the  approval  of  the  President,  is  hereby  authorized, 
on  behalf  of  the  United  States,  to  establish  credits  with  the  United 
States  for  any  foreign  governments  then  engaged  in  war  with  the 
enemies  of  the  United  States;  and,  to  the  extent  of  the  credits  so 
established  from  time  to  time,  the  Secretary  of  the  Treasury  is  here- 
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by  authorized  to  purchase,  at  par,  from  such  foreign  governments 
respectively  their  several  obligations  hereafter  issued,  bearing  stich 
rate  or  rates  of  interest,  maturing  at  such  date  or  dates,  not  later  than 
the  bonds  of  the  United  States  then  last  issued  under  the  authority 
of  this  Act,  or  of  such  Act  approved  April  twenty- fourth,  nineteen 
hundred  and  seventeen,  and  containing  sucli  terms  and  conditions 
as  the  Secretary  of  the  Treasury  may  from  time  to  time  determine, 
or  to  make  advances  to  or  for  the  account  of  any  such  foreign  gov- 
ernments and  to  receive  such  obligations  at  par  for  the  amount  of 
any  such  advances ;  but  the  rate  or  rates  of  interest  borne  by  any 
such  obligations  shall  not  be  less  than  the  highest  rate  borne  by 
any  bonds  of  the  United  States  which,  at  the  time  of  the  acquisition 
thereof,  shall  have  been  issued  under  authority  of  said  Act  approv- 
ed April  twenty- fourth,  nineteen  hundred  and  seventeen,  or  of  this 
Act,  and  any  such  obligations  shall  contain  such  provisions  as  the 
Secretary  of  the  Treasury  may  from  time  to  time  determine  for  the 
conversion  of  a  proportionate  part  of  such  obligations  into  obliga- 
tions bearing  a  higher  rate  of  interest  if  bonds  of  the  United  States 
issued  under  authority  of  this  Act  shall  be  converted  into  other 
bonds  of  the  United  States  bearing  a  higher  rate  of  interest,  but 
the  rate  of  interest  in  such  foreign  obligations  issued  upon  such 
conversion  shall  not  be  less  than  the  highest  rate  of  interest  borne 
by  such  bonds  of  the  United  States ;  and  the  Secretary  of  the  Treas- 
ury with  the  approval  of  the  President,  is  hereby  authorized  to  enter 
into  such  arrangements  from  time  to  time  with  any  such  foreign 
Governments  as  may  be  necessary  or  desirable  for  establishing  such 
credits  and  for  the  payment  of  such  obligations  of  foreign  Govern- 
ments before  maturity.  For  the  purposes  of  this  section  there  is 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, the  sum  of  $7,000,000,000,  and  in  addition  thereto  the  un- 
expended balance  of  the  appropriations  made  by  section  two  of  said 
act  approved  April  Iwenty-fourth,  nineteen  hundred  and  seventeen, 
or  so  much  tliereof  as  may  be  necessary:  Provided,  That  the  au- 
thority granted  by  this  section  to  the  Secretary  of  the  Treasury  to 
establish  credits  for  foreign  Governments,  as  aforesaid,  shall  cease 
upon  the  termination  of  the  war  between  the  United  States  and  the 
Imperial  German  Government.     (40  Stat.  288,  504,  844.) 

See  note  to  |  6829ee,  ante. 

This  section  was  amended  by  Act  April  4,  1918,  c.  44,  f  2,  cited  above,  by 
Btriking  out  the  figures  **$4,000,000,000,"  and  substituting  therefor  the  figures 
"$5,500,000,000,"  as  the  amount  of  the  appropriation. 

This  section  was  again  amende^  by  Act  July  9,  1918,  c.  142,  |  2,  cited  above, 
by  striking  out  the  figures  "$5,500,000,000,"  and  substituting  therefor  the 
figures  "$7,000,000,000." 

§  6829JJ.  (Act  Sept.  24,  1917,  c.  56,  §  3.)     Establishment  of  credits 
for  allied  foreign  governments  in  war;    conversion  of  obliga- 
tions into  obligations  bearing  higher  interest  rate;    sale  of 
obligations;   redemption  of  United  States  bonds. 
The  Secretary  of  the  Treasury  is  hereby  authorized,  from  time  to 
time,  to  exercise  in  respect  to  any  obligations  of  foreign  govern- 
ments acquired  under  authority  of  this  Act  or  of  said  Act  approved 
April  twenty-fourth,  nineteen  himdred  and  seventeen,  any  privilege 
of  conversion  into  obligations  bearing  interest  at  a  higher  rate  pro- 
vided for  in  or  pursuant  to  this  Act  or  said  Act  approved  April 
twenty-fourth,  nineteen  hundred  and  seventeen,  and  to  convert  any 
short-time  obligations  of  foreign   governments   which   may   have 
been  purchased  under  the  authority  of  this  Act  or  of  said  Act  ap- 
proved April  twenty-fourth,  nineteen  hundred  and  seventeen,  into 
long-time  obligations  of  such  foreign  governments,  respectively, 
maturing  not  later  than  the  bonds  of  the  United  States  then  last 
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issued  under  the  authority  of  this  Act  or  of  said  Act  approved  April 
twenty-fourth,  nineteen  hundred  and  seventeen,  as  the  case  may  be, 
and  in  such  form  and  terms  as  the  Secretary  of  the  Treasury  may 
prescribe ;  but  the  rate  or  rates  of  interest  borne  by  any  such  long- 
time obligations  at  the  time  of  their  acquisition  shall  not  be  less 
than  the  rate  borne  by  the  short-time  obligations  so  converted  into 
such  long-time  obligations;  and,  under  such  terms  and  conditions 
as  he  may  from  time  to  time  prescribe,  to  receive  payment,  on  or  be- 
fore maturity,  of  any  obligations  of  such  foreign  governments  ac- 
quired on  behalf  of  the  United  States  under  authority  of  this  Act  or 
of  said  Act  approved  April  twenty-fourth,  nineteen  hundred  and 
seventeen,  and,  with  the  approval  of  the  President,  to  sell  any  of 
such  obligations  (but  not  at  less  than  the  purchase  price  with  ac- 
crued interest  unless  otherwise  hereafter  provided  by  law),  and  to 
apply  the  proceeds  thereof,  and  any  payments  so.  received  from  for- 
eign governments  on  account  of  the  principal  of  their  said  obliga- 
tions, to  the  redemption  or  purchase,  at  not  more  than  par  and  ac- 
crued interest,  of  any  bonds  of  the  United  States  issued  under  au- 
thority of  this  Act  or  of  said  Act  approved  April  twenty-fourth, 
nineteen  hundred  and  seventeen ;  and  if  such  bonds  can  not  be  so 
redeemed  or  purchased  the  Secretary  of  the  Treasury  shall  redeem 
or  purchase  any  other  outstanding  interest-bearing  obligations  of 
the  United  States  which  may  at  such.time  be  subject  to  redemption 
or  which  can  be  purchased  at  not  more  than  par  and  accrued  in- 
terest.    (40  Stat.  289.) 

See  note  to  §  6829ee,  ante.  • 

§  6829jjj.  (Act  March  3,  1919,  c.  100,  §  7.)     Establishment  of  cred- 
its for  allied  foreign  governments  engaged  in  war. 

(a)  Additional  credits ;  advances  against ;  obligations  of  such  gov- 
ernments. 

Until  the  expiration  of  eighteen  months  after  the  termination 
of  the  war  between  the  United  States  and  the  German  Government, 
as  fixed  by  proclamation  of  the  President,  the  Secretary  of  the 
Treasury,  with  the  approval  of  the  President,  is  hereby  authorized 
on  behalf  of  the  United  States  to  establish,  in  addition  to  the  cred- 
its authorized  by  section  2  of  the  Second  Liberty  Bond  Act,  as 
amended,  credits  with  the  United  States  for  any  foreign  govern- 
ment now  engaged  in  war  with  the  enemies  of  the  United  States,  for 
the  purpose  only  of  providing  for  purchases  of  any  property  owned 
directly  or  indirectly  by  the  United  States,  not  needed  by  the 
United  States,  or  of  any  wheat  the  price  of  which  has  been  or  may 
be  guaranteed  by  the  United  States.  To  the  extent  of  the  cred- 
its so  established  from  time  to  time  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  make  advances  to  or  for  the  account  of  any 
such  foreign  government  and  to  receive  at  par  from  such  foreign 
government  for  the  amount  of  any  such  advances  its  obligations 
hereafter  issued  bearing  such  rate  or  rates  of  interest,  not  less  than 
5  per  centum  per  annum,  maturing  at  such  date  or  dates,  not  later 
than  October  15,  1938,  and  containing  such  terms  and  conditions,  as 
the  Secretary  of  the  Treasury  may  from  time  to  time  prescribe. 
The  Secretary,  with  the  approval  of  the  President,  is  hereby  au- 
thorized to  enter  into  such  arrangements  from  time  to  time  with 
any  such  foreign  government  as  may  be  necessary  or  desirable  for 
establishing  such  credits  and  for  the  payment  of  such  obligations 
before  maturity. 

(b)  Conversion  of  short-time  obligations  into  long-time  obliga- 
tions;   interest;   payment  of  obligations. 

The  Secretary  of  the  Treasury  is  hereby  authorized  from  time 
to  time  to  convert  any  short-time  obligations  of  foreign  govern- 
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ments  which  may  be  received  under  the  authority  of  this  section 
into  long-time  obligations  of  such  foreign  governments,  respective- 
ly, maturing  not  later  than  October  15,  1938,  and  in  such  form  and 
terms  as  the  Secretary  of  the  Treasury  may  prescribe;  but  the 
rate  or  rates  of  interest  borne  by  any  such  long-time  obligations 
at  the  time  of  their  acquisition  shall  not  be  less  than  the  rate  borne 
by  the  short-time  obligations  so  converted  into  such  long-time  ob- 
ligations; and,  under  such  terms  and  conditions  as  he  may  from 
time  to  time  prescribe,  to  receive  payment,  on  or  before  maturity, 
of  any  obligations  of  such  foreign  governments  acquired  on  behalf 
of  the  United  States  under  authority  of  this  section,  and,  with  the 
approval  of  the  President,  to  sell  any  of  such  obligations  (but 
not  at  less  than  par  with  accrued  interest  unless  otherwise  here- 
after provided  by  law),  and  to  apply  the  proceeds  thereof,  and 
any  payments  so  received  from  foreign  governments  on  account 
of  the  principal  of  such  obligations,  to  the  redemption  or  purchase, 
at  not  more  than  par  and  accrued  interest,  of  any  bonds  of  the 
United  States  issued  under  the  authority  of  the  First  ^Liberty  Bond 
Act  or  Second  Liberty  Bond  Act  as.  amended  and  supplemented, 
and  if  such  bonds  can  not  be  so  redeemed  or  purchased,  the  Sec- 
retary of  the  Treasury  shall  redeem  or  purchase  any  other  out- 
standing interest-bearing  obligations  of  the  United  States  which 
may  at  such  time  be  subject  to  redemption  or  which  can  be  pur- 
chased at  not  more  than  par  and  accrued  interest. 

(c)  Appropriation. 

For  the  purposes  of  this  section  there  is  appropriated  the  un- 
expended balance  of  the  appropriations  made  by  section  2  of  the 
First  Liberty  Bond  Act  and  by  section  2  of  the  Second  Liberty 
Bond  Act  as  amended  by  the  Third  Liberty  Bond  Act  and  the 
Fourth  Liberty  Bond  Act,  but  nothing  in  this  section  shall  be 
deemed  to  prohibit  the  use  of  such  unexpended  balance  or  any 
part  thereof  for  the  purposes  of  section  2  of  the  Second  Liberty 
Bond  Act,  as  so  amended,  subject  to  the  limitations  therein  con- 
tained.    (40  Stat.  1312.) 

This  section  is  §  7  of  an  act  entitled  "An  act  to  amend  the  Liberty  Bond 
Acts  and  the  War  Finance  Corporation  Act,  and  for  other  purposes,"  cited 
above. 

For  section  2  of  the  Second  Liberty  Bond  Act,  referred  to  in  this  section,  see 
S  6829J,  ante. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829jjjj.  (Act  March  3,  1919,  c.  100,  §  8.)  Same;  obligations  of 
such  governments;  maturity. 
The  obligations  of  foreig^n  governments  acquired  by  the  Secre- 
tary of  the  Treasury  by  virtue  of  the  provisions  of  the  First  Lib- 
erty Bond  Act  and  the  Second  Liberty  Bond  Act,  and  amendments 
and  supplements  thereto,  shall  mature  at  such  dates  as  shall  be 
determined  by  the  Secretary  of  the  Treasury :  Provided,  That  such 
obligations  acquired  by  virtue  of  the  provisions  of  the  First  Liberty 
Bond  Act,  or  through  the  conversion  of  short-time  obligations  ac- 
quired under  such  Act,  shall  mature  not  later  than  June  15,  1947, 
and  all  other  such  obligations  of  foreign  governments  shall  mature 
not  later  than  October  15,  1938.     (40  Stat.  1313.) 

lliis  section  is  §  8  of  an  act  entitled  "An  act  to  amend  the  Liberty  Bond  Acts 
and  the  War  Finance  Corporation  Act,  and  for  other  purposes,"  cited  above: 
See,  also,  note  to  §  68^ee,  ante. 
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§  6829k.  (Act  Sept.  24,  1917,  c.  56,  §  4,  as  amended,  Act  April  4, 
1918,  c.  44,  §  3.)  Second  and  Third  Liberty  Loans;  conver- 
sion into  bonds  bearing  higher  interest  rate. 

In  connection  with  the  issue  of  any  series  of  bonds  under  the  au- 
thority of  section  one  of  this  Act  the  Secretary  of  the  Treasury  may 
determine  that  the  bonds  of  such  series  shall  be  convertible  as  pro- 
vided in  or  pursuant  to  this  section,  and,  in  any  such  case,  he  may 
make  appropriate  provision  to  that  end  in  offering  for  subscription 
the  bonds  of  such  series  (hereinafter  called  convertible  bonds).     In 
any  case  of  the  issue  of  a  series  of  convertible  bonds,  if  a  subsequent 
series  of  bonds  (not  including  United  States  certificates  of  indebt- 
edness, war  savings  certificates,  and  other  obligations  maturing  not 
more  than  five  years  from  the  issue  of  such  obligations,  respectively) 
bearing  interest  at  a  higher  rate  shall,  under  the  authority  of  this 
or  any  other  Act,  be  issued  by  the  United  States  before  the  ter- 
mination of  the  war  between  the  United  States  and  the  Imperial 
German  Government,  then  the  holders  of  such  convertible  bonds 
shall  have  the  privilege,  at  the  option  of  the  several  holders,  at  any 
time  within  such  period,  after  the  public  offering  of  bonds  of  such 
subsequent  series,  and  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Treasury  shall  have  prescribed,  of  converting  their 
bonds,  at  par,  into  bonds  bearing  such  higher  rate  of  interest  at  such 
price  not  less  than  par  as  the  Secretary  of  the  Treasury  shall  have 
prescribed.     The  bonds  to  be  issued  upon  such  conversion  under 
this  Act  shall  be  substantially  the  same  in  form  and  terms  as  shall 
be  prescribed  by  or  pursuant  to  law  with  respect  to  the  bonds  of 
such  subsequent  series,  not  only  as  to  interest  rate  but  also  as  to 
convertibility  (if  future  bonds  be  issued  at  a  still  higher  rate  of  in- 
terest) or  nonconvertibility,  and  as  to  exemption  from  taxation,  if 
any,  and  in  all  other  respects,  except  that  the  bonds  issued  upon 
such  conversion  shall  have  the  same  dates  of  maturity,  of  principal, 
and  of  interest,  and  be  subject  to  the  same  terms  of  redemption  be- 
fore maturity,  as  the  bonds  converted ;  and  such  bonds  shall  be  is- 
sued from  time  to  time  if  and  when  and  to  the  extent  that  the  privi- 
lege of  conversion  so  conferred  shall  arise  and  shall  be  exercised. 
If  the  privilege  of  conversion  so  conferred  under  this  Act  shall  once 
arise,  and  shall  not  be  exercised  with  respect  to  any  convertible 
bonds  within  the  period  so  prescribed  by  the  Secretary  of  the  Treas- 
ury, then  such  privilege  shall  terminate  as  to  such  bonds  and  shall 
not  arise  again  though  again  thereafter  bonds  be  issued  bearing  in- 
terest at  a  higher  rate  or  rates. 

That  holders  of  bonds  bearing  interest  at  a  higher  rate  than 
four  per  centum  per  annum,  whether  issued  (a)  under  section  one, 
or  (b)  upon  conversion  of  four  per  centum  bonds  issued  under  sec- 
tion one,  or  (c)  upon  conversion  of  three  and  one-half  per  centum 
bonds  issued  under  said  Act  approved  April  twenty-fourth,  nine- 
teen hundred  and  seventeen,  or  (d)  upon  conversion  of  four  per 
centum  bonds  issued  upon  conversion  of  such  three  and  one-half 
per  centum  bonds,  shall  not  be  entitled  to  any  privilege  of  conver- 
sion under  or  pursuant  to  this  section  or  otherwise.  The  provi- 
sions of  section  seven  shall  extend  to  all  such  bonds. 

If  bonds  bearing  interest  at  a  higher  rate  than  four  per  centum 
per  annum  shall  be  issued  before  July  first,  nineteen  hundred  and 
eighteen,  then  any  bonds  bearing  interest  at  the  rate  of  four  per 
centum  per  annum  which  shall,  after  July  first,  nineteen  hundred 
and  eighteen,  and  before  the  expiration  of  the  six  months'  conver- 
sion period  prescribed  by  the  Secretary  of  the  Treasury,  be  present- 
ed for  conversion  into  bonds  bearing  interest  at  such  higher  rate, 
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shall,  for  the  purpose  of  computing  the  amount  of  interest  payable, 
be  deemed  to  have  been  converted  on  the  dates  for  the  payment  of 
the  semiannual  interest  on  the  respective  bonds  so  presented  for 
conversion,  last  preceding  the  date  of  such  presentation.  (40  Stat. 
290,  504.) 

See  note  to  §  6829ee,  ante. 

This  section  was  amended  by  Act  April  4,  1918,  c.  44,  |  3,  cited  above,  by 
adding  thereto  the  lost  two  paragraphs  as  set  forth  above. 
See  ante,  §  6829k.    See,  also,  post,  §  6829q. 

§  6829k(i/2).  (Act  March  3,  1919,  c.  100,  §  5.)  First  and  Second 
Liberty  Ldans;  bonds;  conversion  into  bonds  bearing  higher 
interest  rate ;  extension  of  time  for. 
The  privilege  of  converting  4  per  centum  bonds  of  the  First  Lib- 
erty Loan  converted  and  4  per  centum  bonds  of  the  Second  Liberty 
Loan  into'414  per  centum  bonds,  which  privilege  arose  on  May  9, 
1918,  and  expired  on  November  9,  1918,  may  be  extended  by  the 
Secretary  of  the  Treasury  for  such  period,  upon  such  terms  and 
conditions  and  subject  to  such  rules  and  regulations,  as  he  may 
prescribe.  For  the  purpose  of  computing  the  amount  of  inter- 
est payable,  bonds  presented  for  conversion  under  any  such  exten- 
sion shall  be  deemed  to  be  converted  on  the  dates  for  the  pay- 
ment of  the  seriiiannual  interest  on  the  respective  bonds  so  pre- 
sented for  conversion  next  succeeding  the  date  of  such  presenta- 
tion.    (40  Stat.  1311.) 

This  section  is  §  5  of  an  act  entitled  "An  act  to  amend  the  liberty  Bond 
Acts  and  the  War  Finance  Corporation  Act,  and  for  other  purposes,"  cited 
above. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829kk.  (Act  Sept.  24,  1917,  c.  56,  §  5,  as  amended.  Act  April  4, 
1918,  c.  44,  §  4,  and  Act  March  3,  1919,  c.  100,  §  3.)  Second  and 
Third  Liberty  Loans;  additional  loans;  certificates  of  indebt- 
edness. 

In  addition  to  the  bonds  authorized  by  section  one  of  this  Act  the 
Secretary  of  the  Treasury  is  authorized  to  borrow  from  time  to 
time,  on  the  credit  of  the  United  States,  for  the  purposes  of  this 
Act  and  to  meet  public  expenditures  authorized  by  law,  such  sum 
or  sums  as  in  his  judgment  may  be  necessary,  and  to  issue  therefor 
certificates  of  indebtedness  of  the  United  States  at  not  less  than 
par  in  such  form  or  forms  and  subject  to  such  terms  and  conditions 
and  at  such  rate  or  rates  of  interest  as  he  may  prescribe ;  and  each 
certificate  so  issued  shall  be  payable  at  such  time  not  exceeding 
one  year  from  the  date  of  its  issue,  and  may  be  redeemable  before 
maturity  upon  such  terms  and  conditions,  and  the  interest  accruing 
thereon  shall  be  payable  at  such  time  or  times  as  the  Secretary 
of  the  Treasury  may  prescribe.  The  sum  of  such  certificates  out- 
standing hereunder  and  under  section  six  of  said  Act  approved 
April  twenty-fourth,  nineteen  hundred  and  seventeen,  shall  not  at 
any  one  time  exceed  in  the  aggregate  $10,000,000,000.    (40  Stat.  290, 

504,  1311.) 

This  section  was  amended  by  Act  April  4,  1918,  c  44,  §  4,  cited  above,  by 
dianging'the  amount  of  certificates  of  indebtedness  authorized  to  be  issued  from 
$4,000,000,000  to  $8,000,000,000. 

It  was  again  amended  by  Act  Msrch  3,  1919,  c.  100,  §  3,  cited  above,  by 
changing  the  amount  of  the  certificates  of  indebtedness  authorized  to  be  issued 
from  $8,000,000,000  to  $10,000,000,000. 

Sec,  also,  note  to  §  6829ee,  ante. 

§  6829/.  (Act  Sept.  24,  1917,  c.  56,  §  6,  as  amended.  Act  Sept.  24, 
1918,  c  176,  §  2.)     Second  and  Third  Liberty  Loans;    addi- 
tional loans ;  war-savings  certificates. 
In  addition  to  the  bonds  authorized  by  section  one  of  this  Act  and 

the  certificates  of  indebtedness  authorized  by  section  five  of  this 
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Act,  the  Secretary  of  the  Treasury  is  authorized  to  borrow  from 
time  to  time,  on  the  credit  of  the  United  States,  for  the  purposes  of 
this  Act  and  to  meet  public  expenditures  authorized  by  law,  such 
sum  or  sums  as  in  his  judgment  may  be  necessary,  and  to  issue 
therefor,  at  such  price  or  prices  and  upon  such  terms  and  conditions 
as  he  may  determine,  war-savings  certificates  of  the  United  States 
on  which  interest  to  maturity  may  be  discounted  in  advance  at  such 
rate  or  rates  and  computed  in  such  manner  as  he  may  prescribe. 
Such  war-savings  certificates  shall  be  in  such  form  or  forms  and  sub- 
ject to  such  terms  and  conditions,  and  may  have  such  provisions 
for  payment  thereof  before  maturity,  as  the  Secretary  of  the  Treas- 
ury may  prescribe.  Each  war-savings  certificate  so  issued  shall  be 
payable  at  such  time,  not  exceeding  five  years  from  the  date  of  its 
issue,  and  may  be  redeemable  before  maturity,  upon  such  terms  and 
conditions  as  the  Secretary  of  the  Treasury  may  prescribe.  The 
sum  of  such  war-savings  certificates  outstanding  shall  not  at  any 
one  time  exceed  in  the  aggregate  $4,000,000,000.  It  shall  not  be 
lawful  for. any  one  person  at  any  one  time  to  hold  war-savings  cer- 
tificates of  any  one  series  to  an  aggregate  amount  exceeding  $1,000. 
The  Secretary  of  the  Treasury  may,  under  such  regulations  and 
upon  such  terms  and  conditions  as  he  may  prescribe,  issue,  or  cause 
to  be  issued,  stamps  to  evidence  payments  for  or  on  account  of 
such  certificates.     (40  Stat.  291,  966.) 

This  section  was  amended  by  Act  Sept.  24,  1918,  c  176,  §  2,  dted  above, 
by  striking  out  from  the  section,  as  originally  enacted,  the  figures  '*|2,0(K>,- 
000,000,"  and  by  inserting  in  lieu  thereof  the  figures  "$4,000,000,000,"  and  by 
striking  out  the  next  to  the  last  sentence,  which  read  as  follows :  '*The  amount 
of  war-savings  certificates  sold  to  any  one  person  at  any  one  time  shall  not 
exceed  $100,  and  it  shall  not  be  lawful  for  any  one  person  at  any  one  time 
to  hold  war- savings  certificates  to  an  aggregate  amount  exceeding  $1,000"^ 
and  by  inserting  in  lieu  thereof  the  sentence  as  set  forth  above,  so  as  to  make 
the  section  read  as  set  forth  above. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829/(1/2).  (Act  Nov.  4,  1918,  c.  201,  §  1.)  Expenses  of  sale  and 
distribution  of  war  savings  and  thrift  stamps. 
The  Secretary  of  the  Treasury  is  authorized  and  directed  to  ad- 
vance to  the  Postmaster  General  from  the  appropriation  for  ex- 
penses of  preparation  and  issuance  of  war  savings  stamps  such 
sums  as  may  be  necessary  to  meet  the  expenses  of  the  Post  Office 
Department  for  clerical  service  and  other  necessary  expenditures 
in  connection  with  the  distribution,  sale,  and  keeping  of  accounts 
of  war  savings  and  thrift  stamps*.     (40  Stat.  1035.) 

This  was  a  provision  of  the  "First  Deficiency  Appropriation.  Act,  1919," 
cited  above.  ' 

§  6829//.  (Act  Sept.  24,  1917,  c.  56,  §  7.)  Same;  bonds;  circu-' 
lation  privilege;  taxation. 
None  of  the  bonds  authorized  by  section  one,  nor  of  the  certifi- 
cates authorized  by  section  five,  or  by  section  six,  of  this  Act,  shall 
bear  the  circulation  privilege.  All  such  bonds  and  certificates  shall 
be  exempt,  both  as  to  principal  and  interest  from  all  taxation  now 
or  hereafter  imposed  by  the  United  States,  any  State,  or  any  of 
the  possessions  of  the  United  States,  or  by  any  local  taxing  author- 
ity, except  (a)  estate  or  inheritance  taxes,  and  (b)  graduated  addi- 
tional income  taxes,  commonly  known  as  surtaxes,  and  excess  prof- 
its and  war-profits  taxes,  now  or  hereafter  imposed  by  the  United 
States,  upon  the  income  or  profits  of  individuals,  partnerships,  as- 
sociations, or  corporations.  The  interest  on  an  amount  of  such 
bonds  and  certificates  the  principal  of  which  does  not  exceed  in  the 
aggregate  $5,000,  owned  by  any  individual,  partnership,  association, 
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or  corporation,  shall  be  exempt  from  the  taxes  provided  for  in  sub- 
division (b)  of  this  section.     (40  Stat.  291.) 
See  note  to  6829ee.  ante.  stockholders,  the  value  thereof  to  be 

iRdlreet  taxati or.— Liberty  Bonds,  de-  based  on  its  capital,  surplus,  and  undi- 
dared  exempt  from  taxation  by  the  vided  earnings,  and  its  property  not  to 
statute  under  which  they  are  issued,  be  otherwise  assessed;  the  bonds  be- 
are  indirectly  taxed,  in  violation  there-  ing  considered  in  determiniDg  the  value  > 
of  and  its  underlying  principles,  when  of  the  stock,  and  the  bank's  property 
owned  by  a  bank,  by  tax  under  Code  being  in  truth  assessed.  Iowa  Loan  & 
Snpp.  Iowa  1913,  §  1322,  providing  Trust  Co.  v.  Fairweather  (D.  C.)  252 
that  its  shares  shall  be  assessed  to  its      F.  605. 

§  6829//(i/2).  (Act  March  3, 1919,  c.  100,  §  2.)     First,  Second,  Third, 
and  Fourth  LibertJ^r  Loans;  bonds;  exemption  from  taxation. 

(a)  Until  the  expiration  of  five  years  after  the  date  of  the  ter- 
mination of  the  war  between  the  United  States  and  the  German 
Government,  as  fixed  by  proclamation  of  the  President,  in  addition 
to  the  exemptions  provided  in  section  7  of  the  Second  Liberty  Bond 
Act  in  respect  to  the  interest  on  an  amount  of  bonds  and  certifi- 
cates, authorized  by  such  Act  and  amendments  thereto,  the  prin- 
cipal of  which  does  not  exceed  in  the  aggregate  $5,000,  and  in  ad- 
dition to  all  other  exemptions  provided  in  the  Second  Liberty  Bond 
Act  or  the  Supplement  to  Second  Liberty  Bond  Act,  the  interest 
received  on  and  after  January  1,  1919,  on  an  amount  of  bonds  of 
the  First  Liberty  Loan  Converted,  dated  November  15,  1917,  May 
9,  1918,  or  October  24,  1918,  the  Second  Liberty  Loan  converted 
and  unconverted,  the  Third  Liberty  Loan,  and  the  Fourth  Liberty 
Loan,  the  principal  of  which  does  not  exceed  $30,000  in  the  aggre- 
gate, owned  by  any  individual,  partnership,  association,  or  corpo- 
ration, shall  be  exempt  from  graduated  additional  income  taxes, 
commonly  known  as  surtaxes,  and  excess-profits  and  war-profits 
taxes,  now  or  hereafter  iftiposed  by  the  United  States,  upon  the  in- 
come or  profits  of  individuals,  partnerships,  associations  or  corpora- 
tions. 

(b)  In  addition  to  the  exemption  provided  in  subdivision  (a),  and 
in  addition  to  the  other  exemptions  therein  referred  to,  the  inter- 
est received  on  and  after  January  1,  1919,  on  an  amount  of  the 
bonds  therein  specified  the  principal  of  which  does  not  exceed  $20,- 
000  in  the  aggregate,  owned  by  any  individual,  partnership,  as- 
sociation, or  corporation,  shall  be  exempt  from  the  taxes  therein 
specified :  Provided,  That  no  owner  of  such  bonds  shall  be  entitled 
to  such  exemption  in  respect  to  the  interest  on  an  aggregate  prin- 
cipal amount  of  such  bonds  exceeding  three  times  the  principal 
amount  of  notes  of  the  Victory  Liberty  Loan  originally  subscribed 
for  by  such  owner  and  still  owned  by  him  at  the  date  of  his  tax 
return.     (40  Stat.  .1310.) 

This  section  is  i  2  of  an  act  entitled  "An  act  to  amend  the  Liberty  Bond 
Acts  and  the  War  Finance  Corporation  Act,  and  for  other  purposes,"  cited 
above. 

For  section  7  of  the  Second  Liberty  Bond  act,  referred  to  in  this  section,   . 
see  ante,  i  6829^. 

See,  also,  note  to  {  C[829ee,  ante. 

§  6829///.  (Act  July  9,  1918,  c.  142,  §  3,  as  amended,  Act  March  3, 
1919,  c.  100,  §  4.)     Bonds  and  certificates  of  indebtedness  bene- 
ficially owned  by  non-resident  aliens  not  engaged  in  business 
in  United  States  exempt  from  taxation. 
Notwithstanding  the  provisions  of  the  Second  Liberty  Bond  Act 
or  of  the  War  Finance  Corporation  Act  or  of  any  other  Act,  bonds, 
notes,  and  certificates  of  indebtedness  of  the  United  States  and 
bonds  of  the  War  Finance  Corporation   shall,  while  beneficially 
owned   by    a    nonresident    alien    individual,    or    a    foreign    corpora- 
tion, partnership,  or  association,  not  engaged  in  business  in  the 
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United  States,  be  exempt  both  as  to  principal  and  interest  from  any 
and  all  taxation  now  or  hereafter  imposed  by  the  United  States, 
any  State,  or  any  of  the  possessions  of  the  United  States  or  by  any 
local  taxing  authprity.    (40  Stat.  845,  1311.) 

This  section  was  amended  by  Act  March  3,  1919,  c  100,  f  4,  cited  above,  to 
read  as  set  forth  above.  This  section,  prior  to  this  amendment,  read  as  fol- 
lows: 

"Notwithstanding  the  provisions  of  the  Second  Liberty  Bond  Act,  as  amend- 
ed by  the  Third  I/iberty  Bond  Act,  or  of  the  War  Finance  Corporation  Act, 
bonds  and  certificates  of  indebtedness  of  the  United  States  payable  in  any 
foreign  money  or  foreign  moneys,  and  bonds  of  the  War  Finance  Corporation 
payable  in  any  foreign  money  or  foreign  moneys  exclusively  or  in  the  alterna- 
tive, shall,  if  and  to  the  extent  expressed  in  such  bonds  at  the  time  of  their 
issue,  with  the  approval  of  the  Secretary  of  the  Treasury,  while  beneficially 
owned  by  a  nonresident  alien  individual,  or  by  a  foreign  corporation,  part- 
nership, or  association,  not  engaged  in  business  in  the  United  States,  be  ex- 
empt both  as  to  principal  and  interest  from  any  and  all  taxation  now  or  here- 
after imposed  by  the  United  States,  any  State,  or  any  of  the  possessions  of 
the  United  States,  or  by  any  local  taxing  authority." 

See,  also,  note  to  §  6829ee,  ante. 

§  6829m.  (Act  Sept.  24,  1917,  c.  56,  §  8,  as  amended,  Act  April  4, 
1918,  c.  44,  §  5.)  Same;  deposit  of  proceeds  of  sales  of  bonds, 
certificates  of  indebtedness,  and  war-savings  certificates. 
The  Secretary  of  the  Treasury,  in  his  discretion,  is  hereby  au- 
thorized to  deposit,  in  such  incorporated  banks  and  trust  compa- 
nies as  he  may  designate,  the  proceeds,  or  any  part  thereof,  arising 
from  the  sale  of  the  bonds  and  certificates  of  indebtedness  and 
war-savings  certificates  authorized  by  this  Act,  and  arising  from 
the  payment  of  income  and  excess  profits  taxes,  and  such  deposits 
shall  bear  such  rate  or  rates  of  interest,  and  shall  be  secured  in 
such  manner,  and  shall  be  made  upon  and  subject  to  such  terms 
and  conditions  as  the  Secretary  of  the  Treasury  may  from  time  to 
time  prescribe :  Provided,  That  the  provisions  of  section  fifty-one 
hundred  and  ninety-one  of  the  Revised  Statutes,  as  amended  by 
the  Federal  Reserve  Act,  and  the  amendments  thereof,  with  refer- 
ence to  the  reserves  required  to  be  kept  by  national  banking  associa- 
tions and  other  member  banks  of  the  Federal  Reserve  System,  shall 
not  apply  to  deposits  of  public  moneys  by  the  United  States  in 
designated  depositaries.     (40  Stat.  291,  504.) 

See  note  to  §  6829ee,  ante. 

The  last  sentence  of  this  section  related  to  the  designation  of  depositaries 
of  public  moneys  in  foreign  countries,  and  is  set  forth  ante,  f  6612a. 

This  section  was  amended  by  Act  April  4,  1918,  c.  44,  §  5,  cited  above,  by 
the  insertion  of  the  clause,  "and  arising  from  the  payment  of  income  and  ex- 
cess profits  taxes,"  as  set  forth  above. 

§  6829m(i4).  (Act  Sept.  24,  1918,  c.  176,  §  3.)  Second  and  Third 
Liberty  Loans;  deposit  of  payments  of  war-profits  taxes. 
The  provisions  of  section  8  of  the  Second  Liberty  Bond  Act,  as 
amended  by  the  Third  Liberty  Bond  Act,  shall  apply  to  the  pro- 
ceeds arising  from  the  payment  of  war-profits  taxes  as  well  as  in- 
come and  excess  profits  taxes.     (40  Stat.  966.) 

This  was  section  3  of  an  act  entitled  "An  act  to  supplement  the  Second  Lib- 
erty Bond  Act,  as  amended,  and  for  other  purposes,*'  cited  above. 

§  6829m(y2).  (Act  July  9,  1918,  c.  142,  §  4.)     Fiscal  agents. 

Any  incorporated  bank  or  trust  company  designated  as  a  deposi- 
tary by  the  Secretary  of  the  Treasury  under  the  authority  conferred 
by  section  eight  of  the  Second  Liberty  Bond  Act,  as  amended  by 
the  Third  Liberty  Bond  Act,  which  gives  security  for  such  deposits 
as,  and  to  amounts,  by  him  prescribed,  may,  upon  and  subject  to 
such  terms  and  conditions  as  the  Secretary  of  the  Treasury  may 
prescribe,  act  as  a  fiscal  agent  of  the  United  States  in  connection 
with  the  operations  of  selling  and  delivering  any  bonds,  certificates 
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of  indebtedness  or  war  savings  certificates  of  the  United  States. 
(40  Stat.  845.) 

This  section  was  sectioni  4  of  Act  July  9,  10? 8,  c.  140,  cited  above.     See 
note  to  §§  6829ee,  68292R,  ante. 

§  6829mm.  (Act  Sept.  24,  1917,  c.  56,  §  9.)     Same;    performance 
of  services  by  postal  employes. 
In  connection  with  the  operations  of  advertising,  selling,  and  de- 
livering any  bonds,  certificates  of  indebtedness,  or  war-savings  cer- 
tificates of  the  United  States  provided  for  in  this  Act,  the  Post- 
master General,  under  such   regulations  as  he  may  prescribe,  shall 
require,  at  the  request  of  the  Secretary  of  the  Treasury,  the  em- 
ployees of  the  Post  Office  Department  and  of  the  Postal  Service  to 
perform  such  services  as  may  be  necessary,  desirable,  or  practica- 
ble, without  extra  compensation.     (40  Stat.  292.) 
See  note  to  S  6829ee,  ante. 

§  6829n.  (Act  Sept.  24,  1917,  c.  56,  §  10.)  Same;  appropriation 
to  pay  expenses  of  issue  of  bonds;  report  of  expenditures. 
In  order  to  pay  all  necessary  expenses,  including  rent,  connected 
with  any  operations  under  this  Act,  except  under  section  twelve, 
a  sum  not  exceeding  one-fifth  of  one  per  centum  of  the  amount  of 
bonds  and  war-saving  certificates  and  one-tenth  of  one  per  centum 
of  the  amount  of  certificates  of  indebtedness  herein  authorized  is 
hereby  appropriated,  or  as  much  thereof  as  may  be  necessary,  out 
of  any  money  in  the  Treasury  not^otherwise  appropriated,  to  be  ex- 
pended as  the  Secretary  of  the  Treasury  may  direct :  Provided,  That 
in  addition  to  the  reports  now  required  by  law,  the  Secretary  of  the 
Treasury  shall,  on  the  first  Monday  in  December,  nineteen  hundred 
and  eighteen,  and  annually  thereafter,  transmit  to  the  Congress  a 
detailed  statement  of  all  expenditures  under  this  Act.  (40  Stat. 
292.) 

See  note  to  §  6829ee,  ante. 

§  6829nn.  (Act  Sept.  24,  1917,  c.  56,  §  11.)  Issue  of  bonds  un- 
der former  acts  restricted. 
Bonds  shall  not  be  issued  under  authority  of  sections  one  and  four 
of  said  Act  approved  April  twenty-fourth,  nineteen  hundred  and 
seventeen,  in  addition  to  the  $2,000,000,000  thereof  heretofore  issued 
or  offered  for  subscription,  but  bonds  shall  be  issued  from  time  to 
time  upon  the  interchange  of  such  bonds  of  different  denominations 
and  of  coupon  and  registered  bonds  and  upon  the  transfer  of  regis- 
tered bonds,  under  such  rules  and  regulations  as  the  Secretary  of 
the  Treasury  shall  prescribe,  and,  if  and  to  the  extent  that  the  privi- 
lege of  conversion  provided  for  in  such  bonds  shall  arise  and  shall 
be  exercised,  in  accordance  with  such  provision  for  such  conver- 
sion. No  bonds  shall  be  issued  under  authority  of  the  several  sec- 
tions of  Acts  and  of  the  resolution  mentioned  in  said  section  four 
of  the  Act  approved  April  twenty-fourth,  nineteen  hundred  and  sev- 
enteen; but  the  proceeds  of  the  bonds  herein  authorized  may  be 
used  for  purposes  mentioned  in  said  section  four  of  the  Act  of  April 
twenty-fourth,  nineteen  hundred  and  seventeen,  and  as  set  forth  in 
the  Acts  therein  enumerated.  (40  Stat.  292.) 
See  note  to  §  6829ee,  ante. 

§  68290  (Act  Sept  24,  1917,  c.  56,  §  14,  as  added.  Act  April  4, 
1918,  c.  44,  §  6.)  Bonds  receivable  in  payment  of  estate  or 
inheritance  taxes. 

Any  bonds  of  the  United  States  bearing  interest  at  a  higher  rate 
than  four  per  centum  per  annum  (whether  issued  under  section 
one  of  this  Act  or  upon  conversion  of  bonds  issued  under  this  Act 
or  under  said  Act  approved  April  twenty-fourth,  nineteen  hundred 
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and  seventeen),  which  have  been  owned  by  any  person  continuous- 
ly  for  at  least  six  months  prior  to  the  date  of  his  death,  and  which 
upon  such  date  constitute  part  of  his  estate,  shall,  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Treasury,  be  receiv- 
able by  the  United  States  at  par  and  accrued  interest  in  payment  of 
any  estate  or  inheritance  taxes  imposed  by  the  United  States,  un- 
der or  by  virtue  of  any  present  or  future  law  upon  such  estate  or 
the  inheritance  thereof.     (40  Stat.  505.) 

This  section  was  added  to  Act  Sept  24,  1917,  c  66,  by  Act  April  4,  1918, 
c.  44,  I  6,  cited  above.    See  post,  |  6829q. 

§  682900.  (Act  Sept.  24,  1917,  c.  56,  §  15,  as  added.  Act  April  4, 
1918,  c.  44,  §  6.)     Purchase  of  bonds  by  Secretary  of  Treasury. 

The  Secretary  of  the  Treasury  is  authorized,  from  time  to  time, 
until  the  expiration  of  one  year  after  the  termination  of  the  war,  to 
purchase  bonds  issued  under  authority  of  this  Act,  including  bonds 
issued  upon  conversion  of  bonds  issued  under  this  Act  or  said  Act 
approved  April  twenty-fourth,  nineteen  hundred  and  seventeen,  at 
such  prices  and  upon  such  terms  and  conditions  as  he  may  pre- 
scribe. The  par  amount  of  bonds  of  any  such  series  which  may  be 
purchased  in  the  twelve  months'  period  beginning  on  the  date  of 
issue  shall  not  exceed  one-twentieth  of  the  par  amount  of  bonds  of 
such  series  originally  issued,  and  in  each  twelve  months'  period 
thereafter,  shall  not  exceed  one-twentieth  of  the  amount  of  the 
bonds  of  such  series  outstanding  at  the  beginning  of  such  twelve 
months'  period.  The  average  cost  of  the  bonds  of  any  series  put- 
chased  in  any  such  twelve  months'  period  shall  not  exceed  par  and 
accrued  interest. 

For  the  purposes  of  this  section  the  Secretary  of  the  Treasury 
shall  set  aside,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  a  sum  not  exceeding  one-twentieth  of  the  amount  of 
such  bonds  issued  before  April  first,  nineteen  hundred  and  eight- 
een, and  as  and  when  any  more  such  bonds  are  issued  he  shall  set 
aside  a  sum  not  exceeding  one-twentieth  thereof.  Whenever,  by 
reason  of  purchases  of  bonds,  as  provided  in  this  section,  the 
amount  so  set  aside  falls  below  the  sum  which  he  deems  neces- 
sary for  the  purposes  of  this  section,  the  Secretary  of  the  Treasury 
shall  set  aside  such  amount  as  he  shall  deem  necessary,  but  not 
more  than  enough  to  bring  the  entire  amount  so  set  aside  at  such 
time  up  to  one-twentieth  of  the  amount  of  such  bonds  then  out- 
standing. The  amount  so  set  aside  by  the  Secretary  of  the  Treas- 
ury is  hereby  appropriated  for  the  purposes  of  this  section,  to  be 
available  until  the  expiration  of  one  year  after  the  termination  of 
the  war. 

The  Secretary  of  the  Treasury  shall  make  to  Congress  at  the 
beginning  of  each  regular  session  a  report  including  a  detailed 
statement  of  the  operations  under  this  section.     ('K)  Stat.  505.) 

This  section  was  added  to  Act  Sept  24,  1917,  c.  56,  by  Act  April  4,  1918, 
c.  44,  §  6,  cited  above.    See  post,  §  6829q. 

§  6829p.  (Act  Sept  24,  1917,  c.  56,  §  16,  as  added,  Act  April  4, 
1918,  c.  44,  §  6.)  Issue  of  bonds  payable  in  foreign  money. 
Any  of  the  bonds  or  certificates  of  indebtedness  authorized  by 
this  Act  may  be  issued  by  the  Secretary  of  the  Treasury  payable, 
principal  and  interest,  in  any  foreign  money  or  foreign  moneys,  as 
expressed  in  such  bonds  or  certificates,  but  not  also  in  United 
States  gold  coin,  and  he  may  dispose  of  such  bonds  or  certificates 
in  such  manner  and  at  such  prices,  not  less  than  par,  as  he  may 
determine,  without  compliance  with  the  provisions  of  the  third 
paragraph  of  section  one.  In  determining  the  amount  of  bonds  and 
certificates  issuable  under  this  Act  the  dollar  equivalent  of  the 
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amount  of  any  bonds  or  certificates  payable  in  foreign  money  or 
foreign  moneys  shall  be  determined  by  the  par  of  exchange  at  the 
date  of  issue  thereof,  as  estimated  by  the  Director  of  the  Mint,  and 
proclaimed  by  the  Secretary  of  the  Treasury,  in  pursuance  of  the 
provisions  of  section  twenty-five  of  the  Act  approved  August 
twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled  "An  Act 
to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  for 
other  purposes."  The  Secretary  of  the  Treasury  may  designate  de- 
positaries in  foreign  countries,  with  which  may  be  deposited  as  he 
may  determine  all  or  any  part  of  the  proceeds  of  atiy  bonds  or  cer- 
tificates authorized  by  this  Act,  payable  in  foreign  money  or  for- 
eign moneys.     (40  Stat.  505.) 

This  section  was  added  to  Act  Sept.  24,  1917,  c.  66,  by  Act  April  4,  1918, 
c  44,  §  6,  cited  above.  ^  See  post,  |  6829q. 

§  6829p(i/2).  (Act.  March  3, 1919,  c.  100,  §  6.)  First,  Second,  Third, 
and  Fourdi  Liberty  Bond  Acts  and  Victory  Liberty  Loan  Act ; 
sinking  fund  for  retirement  of  bonds  and  notes. 

(a)  There  is  hereby  created  in  the  Treasury  a  cumulative  sink- 
ing fund  for  the  retirement  of  bonds  and  notes  issued  under  the 
First  Liberty  Bond  Act,  the  Second  Liberty  Bond  Act,  the  Third 
Liberty  Bond  Act,  the  Fourth  Liberty  Bond  Act,  or  under  this  Act, 
and  outstanding  on  July  1,  1920.  The  sinking  fund  and  all  addi- 
tions thereto  are  hereby  appropriated  for  the  payment  of  such 
bonds  and  notes  at  maturity,  or  for  the  redemption  or  purchase 
thereof  before  maturity  by  the  Secretary  of  the  Treasury  at  such 
prices  and  upon  such  terms  and  conditions  as  he  shall  prescribe, 
and  shall  be  available  until  all  such  bonds  and  notes  are  retired. 
The  average  cost  of  the  bonds  and  notes  purchased  shall  not  exceed 
par  and  accrued  interest.  Bonds  and  notes  purchased,  redeemed, 
or  paid  out  of  the  sinking  fund  shall  be  canceled  and  retired  and 
shall  not  be  reissued.  For  the  fiscal  year  beginning  July  1,  1920, 
and  for  each  fiscal  year  thereafter,  until  all  such  bonds  and  notes  are 
retired  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  for  the  purposes  of  such  sink- 
ing fund,  an  amount  equal  to  the  sum  of  (1)  2i/^  per  centum  of 
the  aggregate  amount  of  such  bonds  and  notes  .  outstanding  on 
July  1,  1920,  less  an  amount  equal  to  the  par  amount  of  any  obliga- 
tions of  foreign  Governments  held  by  the  United  States  on  July  1, 
1920,  and  (2)  the  interest  which  would  have  been  payable  during 
the  fiscal  year  for  which  the  appropriation  is  made  on  the  bonds  and 
notes  purchased,  redeemed,  or  paid  out  of  the  sinking  fund  during 
such  year  or  in  previous  years. 

The  Secretary  of  the  Treasury  shall  submit  to  Congress  at  the 
beginning  of  each  regular  session  a  separate  annual  report  of  the 
action  taken  under  the  authority  contained  in  this  section.  (40  Stat. 
1311.) 

Tbis  section  is  a  part  of  |  6  of  an  act  entitled  "An  act  to  amend  the  lib- 
erty Bond  Acts  and  the  War  S^nance  Corporation  Act,  and  for  other  pur- 
posefi,*'  cited  aboye. 

See,  also,  liote  to  §  6829ee,  ante. 

§  6829pp.  (Act  Sept.  24,  1917,  c.  56,  §  17,  as  added,  Act  April  4, 
1918,  c.  44,  §  6.)     Short  title  of  Act. 

The  short  title  of  this  Act  shall  be  "Second  Liberty  Bond  Act." 
(40  Stat.  506.) 

This  section  was  added  to  Act  Sept.  24,  1917,  c.  56,  by  Act  April  4,  1918, 
c.  44.  i  ^  Vited  aboTO.    See  post,  {  6829q. 
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§  6829q.  (Act  AprU  4,  1918,  fc.  44,  §  8.)     Same. 

The  short  title  of  this  Act  shall  be  "Third  Liberty  Bond  Act."  (40 
Stat.  506.) 

This  was  section  8  of  an  act  entitled  "An  Act  to  amend  an  act  approved 
September  twenty-fourth^  nineteen  ihundred  and  seventeen,  entitled  *An  Act 
to  authorize  an  additional  issue  of  bonds  to  meet  expenditures  for  the  national ' 
security  and  defense,  and,  for  the  purpose  of  assisting  in  the  prosecution  of 
the  war,  to  extend  additional  credit  to  foreign  governments,  and  for  other 
purposes,' "  cited  above. 

The  other  sections  of  said  act  amend  Act  April  24,  1917,  c.  4,  and  Act  Sept 
24,  1917,  c.  56. .  See  ante.  §§  68291%,  6829ii,  6829j,  6829k,  6829kk,  6829m, 
6829c^829pp. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829qq.  (Act  July  9,  1918,  c.  142,  §  5.)     Short  title  of  act. 

The  short  title  of  this  Act  shall  be  "Fourth  Liberty  Bond  Act." 
(40  Stat.  845.) 

This  section  ^as  section  5  of  Act  July  9,  1918,  c.  142,  cited  above.     See 
ante.  §§  6S29ii,  6829j.  6829111  6829m (i^),  and  notes  thereunder. 
See,  also,  note  to  §  G829ee.  ante. 

§  6829qqq.  (Act  Sept.  24,  1918,  c.  176,  §  7.)     Short  title  of  Act. 

The  short  title  of  this  Act  shall  be  "Supplement  to  Second  Liber- 
ty Bond  Act."     (40  Stat.  967.) 

This  was  section  7  of  an  act  entitled  "An  act  to  supplement  the  Second  Lib- 
erty Bond  Act,  as  amended,  and  for  other  purposes,"  cited  above.  Section  1 
of  said  act  is  set  forth  post,  §  6829r ;  section  2  amends  §  6S29(,  ante ;  section 
3  is  set  forth  ante,  §  6829m  (^A);  section  4  is  set  forth  ante,  §  6537a;  sec- 
tion 5  amends  §  3115%c,  ante;   and  section  6  amends  §  9761,  post. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829qqqq.  (Act  March  3,  1919,  c.  100,  §  11.)     Short  title  of  Act. 
The  short  title  of  this  Act  shall  be  "Victory  Liberty  Loan  Act." 
(40  Stat.  1314.) 

This  section  is  f  11  of  an  act  entitled  "An  act  to  amend  the  Liberty  Bond 
Acts  and  the  War  Finance  Corporation  Act,  and  for  other  purposes,"  cited 
above. 

See,  also,  note  to  §  6829ee,  ante. 

§  6829r.  (Act  Sept.  24,   1918,  c.   176,  §   1.)     Interest  on  Liberty 
Loan  bonds  exempt  from  certain  taxes. 
Until  the  expiration  of  two  years  after  the  date  of  the  termination 
of  the  war  between  the  United  States  and  the  Imperial  German 
Government,  as  fixed  by  proclamation  of  the  President — 

(1)  The  interest  on  an  amount  of  bonds  of  the  Fourth  Liberty 
Loan  the  principal  of  which  does  not  exceed  $30,000,  owned  by  any 
individual,  partnership,  association,  or  corporation,  shall  be  exempt 
from  graduated  additional  income  taxes,  commonly  known  as  sur- 
taxes, and  excess  profits  and  war-profits  taxes,  now  or  hereafter 
imposed  by  the  United  States,  upon  the  income  or  profits  of  individ- 
uals, partnerships,  associations,  or  corporations ; 

(2)  The  interest  received  after  January  1,  1918,  on  an  amount  of 
bonds  of  the  First  Liberty  Loan  Converted,  dated  either  November 
15,  1917,  or  May  9,  1918,  the  Second  Liberty  Loan,,  converted  and 
unconverted,  and  the  Third  Liberty  Loan,  the  principal  of  which 
does  not  exceed  $45,000  in  the  aggregate,  owned  by  any  individual, 
partnership,  association,  or  corporation,  shall  be  exempt  from  such 
taxes:  Provided,  however.  That  no  owner  of  such  bonds  shall  be 
entitled  to  such  exemption  in  respect  to  the  interest  on  an  aggre- 
gate principal  amount  of  such  bonds  exceeding  one  and  one-half 
times  the  principal  amount  of  bonds  of  the  Fourth  Liberty  Loan 
originally  subscribed  for  by  such  owner  and  still  owned  by  him  at 
the  date  of  his  tax  return ;  and 

(3)  The  interest  on  an  amount  of  bonds,  the  principal  of  which 
does  not  exceed  $30,000,  owned  by  any  individual,  partnership,  as- 
sociation, or  corporation,  issued  upon  conversion  of  3V2  per  centum 
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bonds  of  the  First  Liberty  Loan  in  the  exercise  of  any  privilege 
arising  as  a  consequence  of  the  issue  of  bonds  of  the  Fourth  Liberty 
Loan,  shall  be  exempt  from  such  taxes. 

The  exemptions  provided  in  this  section  shall  be  in  addition  to 
the  exemption  provided  in  section  7  of  the  Second  Liberty  Bond 
Act  in  respect  to  the  interest  on  an  amount  of  bonds  and  certifi- 
cates, authorized  by  such  Act  and  amendments  thereto,  the  princi- 
pal of  which  does  not  exceed  in  the  aggregate  $5,000,  and  in  addi- 
tion to  all  other  exemptions  provided  in  the  Second  Liberty  Bond 
Act.    (40  Stat.  965.) 

See  note  to  fS  6829ee,  6829qqq,  ante. 

§  6831.  (Act  Feb.  4, 1910,  c.  23,  §  2,  as  amended,  Act  Sept.  24,  1917, 
c.  56,  §  11.)  Certificates  of  indebtedness;  taxation;  expense 
of  issue. 

Any  certificates  of  indebtedness  hereafter  issued  shall  be  exempt 
from  all  taxes  or  duties  of  the  United  States  (but,  in  the  case  of 
certificates  issued  after  September  first,  nineteen  hundred  and  sev- 
enteen, only  if  and  to  the  extent  provided  in  connection  with  the  is- 
sue thereof),  as  well  as  from  taxation  in  any  form  by  or  under  State, 
municipal,  or  local  authority;  and  that  a  sum  not  exceeding  one- 
tenth  of  one  per  centum  of  the  amount  of  any  certificates  of  indebt- 
edness issued  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  to  pay  the  expenses  of  preparing, 
advertising,  and  issuing  the  same.     (36  Stat.  192.  40  Stat.  292.) 

This  section  was  amended  by  Act  Sept.  24,  1017,  c.  56,  §  11,  cited  above,  by 
insertiiif  therein  the  matter  in  parentheses,  as  set  forth  above. 

See,  also,  note  to  {  6829ee,  ante. 
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Sec. 

6832.  AdYertisementfl     for     proposals; 
exceptions. 

6832a.  Selection  and  purchase  of  mo- 
tor ambulances  for  Army 
without  advertisement. 

6836aa.  Purchases  or  services  outside 
District  of  Columbia  not  ex- 
ceeding $50. 

6836b.  Purchase  of  supplies  or  pro- 
curement of  services  for  Bu- 
reau of  Mines  outside  Dis- 
trict of  Columbia  not  exceed- 
ing $50. 

6836bb.  Purchase  of  emergency  sup- 
plies in  District  of  Columbia. 

6836c.  Purchase  of  supplies  or  procure- 
ment of  services  for  Reclama- 
tion Service  not  exceeding  $50. 

6836d.  Purchase  of  supplies  or  procure- 
ment of  services  for  Coast  and 
Geodetic  Survey  not  exceed- 
ing $50. 

6836e.  Purchases  or  services  for  De- 
partment of  Commerce  not  ex- 
ceeding $25. 

6836f .  Purchases  or  services  for  depart- 
ment of  labor  not  exceeding 
$25. 

6848a.  Purchases  of  horses  for  cavalry, 
artillery,  and  engineers. 

6854.  Ordnance      contracts,      require- 
ments. 


Sec. 

6856.  Printing  for  quartermasters'  De- 
partment. 
6861a.  Purchases   of   supplies    for    de- 
partments   of    instruction    of 
Military  Academy. 
6^2.  Naval  supplies  to  be  furnished  by 

contract. 
6864.  Certified   check  in  lieu   of  guar- 
anty accompanying  proposal  or 
•  of  bond  for  performance  of  con- 

tract for  naval  supplies. 
6867.  Purchases  of  gun  steel  or  armor 

for  Navy.  ' 

6878a.  Contracts    for    naval    supplies; 

use  of  reserve  material. 
6879a.  Same;     vessels    for    transporta- 
tion of  fuel. 
6884.  Unauthorized    contracts    prohib- 
ited. 

6886.  No  contract  to  exceed  appropria- 

tion. 

6887.  Contracts    for    public    buildings 

authorized  within  limit  of  cost 
fixed. 
6890.  No  transfer  of  contract. 

6895.  Contracts  to  be  in  writing. 
6S95a.  Contracts  to  be  in  writing;    ex- 
ception. 

6896.  Requirements  as  to  contracts  in 

writing,   etc.,   not   to  apply   to 
certain  leases,  of  vessels,   etc. 


§  6832.  (R.  S.  §  3709.)     Advertisements  for  proposals ;  exceptions. 


14.  Bids— Acceptance  of  bid.— A  pe- 
riod of  nine  days  elapsing  between  the 
opening  of  bids  and  the  notice  sent  to 
plaintiff  constitutes  no  such  unreason- 
able delay  as  to  operate  to  relieve  the 
contractor  from  liability  for  perform- 
ance within  the  contract  time.  Fowler 
V.  U.  S..  51  Ct.  CI.  52. 

25.  Implied  contracts.— Where  a 
steamer  is  seized  by  the  proper  mili- 


tary authorities  during  pendency  of  re- 
bellion or  insurrection  upon  the  ground 
that  it  is  the'  property  of  the  enemy 
and  was  at  the  time  being  used  in  fur- 
therance of  the  rebellion,  and  the  ves- 
sel is  subsequently  used  in  the  service 
of  the  United  States,  there  is  no  im- 
ptjed  contract  to  pay  for  the  'use  there- 
of.   Castelo  V.  U.  S.,  51  Ct.  CI.  221. 


§  6832a.  (Act  July  9,  1918,  c.  143.)  Selection  and  purchase  of  mo- 
tor ambulances  iFor  Army  without  advertisement. 
The  Secretary  of  War  may  in  his  discretion  select  types  and 
makes  of  motor  ambulances  for  the  Army  and  authorize  their  pur- 
chase without  rep^ard  to  the  laws  prescribing  advertisement  for  pro- 
posals for  supplies  and  materials  for  the  Army.     (40  Stat.  865.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  Oct  6,  1917, 
c.  79,  §  1,  40  Stat  364. 

§  6836aa.  (Act  June  12,  1917,  c.  27,  §  1.)     Purchases  or  services 

outside  District  of  Columbia  not  exceeding  $50. 

Hereafter  the  purchase  of  supplies  or  the  procurement  of  services 

outside  the  District  of  Columbia  may  be  made  in  open  market  in 

the  manner  common  among  business  men  when  the   aggregate 

amount  of  the  purchase  does  not  exceed  $50.     (40  Stat.  144.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 
See  U.  S.  Comp.  St  1910,  {  6836b 
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§  6836b.  (Act  July  1,  1918,  c.  US,  §  1.)  Purchase  of  supplies  or 
prociu-ement  of  services  for  Bureau  of  Mines  outside  District 
of  Columbia  not  exceeding  $50. 

The  purchase  of  supplies  and  equipment  or  the  procurement  of 
services  for  the  Bureau  of  Mines  outside  of  the  District  of  Colum- 
bia, hereafter  may  be  made  in  open  market  in  the  manner  common 
among  business  men  when  the  aggregate  amount  of  the  purchase 
does  not  exceed  $50.     (40  Stat.  672.) 

This  section  was  a  provision  of  the  sundry  ciyil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  6836bb.  (Act  Aug.  31,  1918,  c.  164,  §  1.)  Purchase  of  emergency 
supplies  in  District  of  Columbia. 
Emergency  Fund.  To  be  expended  only  in  case  of  emergency, 
such  as  riot,  pestilence,  public  insanitary  conditions,  calamity 
by  flood  or  fire  or  storm,  and  of  like  character,  and  in  all  cases  of 
emergency  not  otherwise  sufficiently  provided  for,  in  the  discretion 
of  the  commissioners  *  *:  Provided,  That  in  the  purchase  of  all 
articles  provided  for  in  this  Act  no  more  than  the  market  price  shall 
be  paid  for  any  such  articles,  and  all  bids  for  any  such  articles  above 
the  market  price  shall  be  rejected  and  new  bids  received  or  purchas- 
es made  in  open  market,  as  may  be  most  economical  and  advanta- 
geous to  the  District  of  Columbia.     (40  Stat.  943.) 

This  was  a  provision  of  the  District  of  Columbia  appropriation  act  for 
the  fiscal  year  1919,  cited  above- 

§  6836c.  (Act  July  1,  1918,  c.  113,  §  1.)     Purchase  of  supplies  or 
procurement  of  services  for  Reclamation  Service  not  exceeding 
$50. 
Hereafter  the  purchase  of  supplies  and  the  procurement  of  serv- 
ices for  the  Reclamation  Service  may  be  made  in  open  market  in  the 
manner  common  among  business  men,  without  advertising  and  for- 
mal contract,  when  the  aggregate  of  the  amount  required  does  not 
exceed  $50,  and  wh.en,  in  the  opinion  of  the  Director  of  the  Reclama- 
tion Service,  such  limitations  of  amount  are  not  designed  to  evade 
the  purchase  of  supplies  and  the  procurement  of  services  under  ad- 
vertising and  formal  contract,  and  equally  or  more  advantageous 
terms  can  thereby  be  secured.     (40  Stat.  675.) 

This  section  waa  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  6836d.  (Act  July  1,  1918,  c.  113,  §  1.)  Purchase  of  supplies  or 
procurement  of  services  for  Coast  and  Geodetic  Survey  not  ex- 
ceeding $50. 

Coast  and  Geodetic  Survey:  *  *  Hereafter  the  purchase  of 
supplies  or  the  procurement  of  services  outside  the  District  of  Co- 
lumbia may  be  made  in  the  open  market  in  the  manner  common 
among  business  men  when  the  aggregate  amount  of  the  purchase 
does  not  exceed  $50.     (40  Stat.  688.) 

This  section  wad  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  6836e.  (Act  March  1,  1919,  c.  86,  §  1.)  Purchases  or  services 
for  Department  of  Commerce  not  exceeding  $25. 
Hereafter  section  3709  of  the  Revised  Statutes  of  the  United 
States  shall  not  be  construed  to  apply  to  any  purchase  or  service 
rendered  for  the  Department  of  Commerce  when  the  aggregate 
amount  involved  does  not  exceed  the  sum  of  $25.     (40  St&t.  1262.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  a  provision  to 
the  same  effect  in  Act  July  3,  1918,  c.  130,  (  1,  40  Stat  809,  which  was  effec- 
tive only  during  the  "present  war." 
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§  68361.  (Act  March  1,  1919,  c.  86,  §  1.)  Purchases  or  services 
for  department  of  labor  not  exceeding  $25. 
Hereafter  section  3709  of  the  Revised  Statutes  of  the  United 
States  shall  not  be  construed  to  apply  to  any  purchase  or  serv- 
ice rendered  for  the  Department  of  Labor  "vvhen  the  aggregate 
amount  involved  does  not  exceed  the  sum  of  $25.     (40  Stat.  1264.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  a  provision 
to  the  same  effect  in  Act  July  3,  1918,  c.  130,  §  1,  40  Stat.  812,  which  was  ef- 
fective only  during  the  "present  war." 

§  6848a.  (Act  July  9,  1918,  c.  143.)  Purchases  of  horses  for  caval- 
ry, artillery,  and  engineers. 
Horses  for  cavalry,  artillery,  engineers,  and  so  forth:  *  * 
When  practicable,  horses  shall  be  purchased  in  open  market  at  all 
military  posts  or  stations,  when  needed,  at  a  maximum  price  to  be 
fixed  by  the  Secretary  of  War.     (40  Stat.  861.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  6854.  (Act  March  23,  1910,  c.  115.)  Ordnance  contracts;  re- 
quirements. 

Annulment  of  contract ^-In  proceed-  or  Secretary  of  War  acted  in  bad  faith 

ing  on  claims  arising  out  of  annulment  or  under  gross  mistake.    Saalfield  v.  U. 

of   contract   for   rapid  fire  guns,   held  S.,  38  S.  Ct.  397,  246  U.  S.  610",  62  L. 

that,   under   circumstances,   there   was  Ed.  895,  affirming  judgment  Brown  v. 

nothing  to  show  that  Chief  of  Ordnance  U.  S.,  51  Ct.  CI.  22. 

§  6856.  (Act  July  9,  1918,  c.  143.)  Printing  for  quartermasters* 
Department. 
No  part  of  the  appropriations  for  the  Quartermaster  Corps  shall 
be  expended  on  printing  unless  the  same  shall  be  done  at  the  Gov- 
ernment Printings  Office,  or  by  contract  after  due  notice  and  com- 
petition, except  in  such  cases  as  the  emergency  will  not  admit  of 
the  giving  notice  of  competition,  and  in  cases  where  it  is  impracti- 
cable to  have  the  necessary  printing  done  by  contract  the  same  may 
be  done,  with  the  approval  6f  the  Secretary  of  War,  by  the  purchase 
of  material  and  hire  of  the  necessary  labor  for  the  purpose.  (40 
Stat.  857.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  March  28, 
1918,  c.  28,  §  1,  40  Stat  476,  and  prior  acts. 

§  6861a.  (Act  March  4, 1919,  c.  124.)  Purchases  of  supplies  for  de- 
partments of  instruction  of  Military  Academy. 
.  All  technical  and  scientific  supplies  for  the  departments  of  in- 
struction of  the  Military  Academy  shall  be  purchased  by  contract 
or  otherwise,  as  the  Secretary  of  War  may  deem  best.  (40  Stat. 
1344.) 

This  section  is  a  provision  of  the  Milit^^ry  Academy  appropriation  act  for 
the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropria- 
tion acts. 

§  6862.  (R.  S.  §  3718,  as  amended,  Act  June  30,  1890,  c.  640,  §  1, 

Act  July  19,  1892,  c.  206,  §  1,  and  Act  March  3,  1893,  c.  212,  § 

1.)     Naval  supplies  to  be  furnished  by  contract. 

Performance  or  breach  of  contract.—  the  property  used  at  the  time  it  was 

Where  a  contractor  to  furnish  arma-  used.     William  Cramp  &  Sons  Ship  & 

ment  for  a  battleship  as  Deeded  breach-  Engine  Bldg.  Go.  y.  U.  S.,  50  Ct.  CI. 

es  his  contract,  the  approximate  effect  179. 
of  the  delay  is  limited  to  the  value  of 

§  6864.  (Act  Dec.  11,  1906,  c.  1.)  Certified  check  in  lieu  of  guar- 
anty accompanying  proposal  or  of  bond  for  performance  of 
contract  for  naval  supplies. 

Cited    without    definite    applioation« 
30  Op.  Atty.  Gen.  66. 
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§  6867.  (Act  March  3,  1893,  c.  212,  §  1.)     Purchases  of  gun  steel 
or  armor  for  Navy. 

Const  ruction    of   oontract.— Delay   in  Under  a  contract  for  delivery  of  ar- 

the  performance  of  a  contract  to  manU'  mor  plate   and  requiring  a  bond  with 

factnre  armor  plate,  due  to  a  lack  of  provision  for  reducing  amount  of  bond 

knowledge    of   the   necessary   scientific  as  deiiveries  were  made,  held,  that  it 

process,  was  not  due  to  ''unavoidable  was  not  intended  by  the  contract  that 

causes,    such    as    fires,    storms,    labor  the   bond  should  be  in  force  until  all 

strikes,   actions  of  the  United   States,  defective    plates    had    been    replaced. 

etc.,"  so  as  to  entitle  the  contractor  to  Bethlehem  Steel  Co.  v,  U.  S.,  51  Ct. 

a  credit  on  liquidated  damages.     Car-  CI.   394,  judgment  affirmed   38*  S.   Ct. 

negie  Steel  Co.  v.  Uj  S.,  36  S.  Ct  342,  347,  246  U.  S.  523,  62  L.  Ed.  866. 
240  U.  S.  156,  60  L.  Ed.  576,  affirming 

judgment  49  Ct  CL  403.  •      "  * 


•     •    •  •••  .'^  ;••  •  • 

»  *    • 


§  6878a.  (Act  June  15,  1917,  c.  29,  §  1.)  Contracts  for  naval  sup- 
plies; use  of  reserve  material. 
To  prevent  deterioration  materials  purchased  under  the  reserve 
material  Navy  fund  shall  be  used  as  required  in  time  of  peace,  and 
when  so  used  reimbursement  sjiall  be  made  to  this  appropriation 
from  current  naval  appropriations  in  order  that  additional  stocks 
may  be  procured.     (40  Stat.  211.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the 
military  and  naval  establishments  on  account  of  war  expenses  for  the  fiscal 
year  1017,  cited  above. 

§  6879a.  (Act  June  15,  1917,  c.  29,  §  1.)  Same;  vessels  for  trans- 
portaticHi  g^  fuel. 
When,  in  the  opinion  of  the  President,  the  prices  asked  for  the 
charter  of  vessels  for  the  transportation  of  fuel  are  excessive,  he  is 
authorized  to  purchase  vessels  suitable  for  the  purpose  and,  if  mon- 
ey is  not  otherwise  available,  to  pay  for  them  from  the  appropria* 
tion  "Fuel  and  transportation."     (40  Stat.  211.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  mili- 
tary and  naval  establishments  on  account  of  war  expenses  tor  the  fiscal  year 
1917,  cited  above. 

§  6884.  (R.  S.  §  3732.)     Unauthorized  contracts  prohibited. 

8.  Supplemental    contract    exceeding      ly    except    "contracts    authorized    by 
appropriation.— In   view   of   Comp.   St.      law."    30  Op.  Atty.  Gen.  186. 

1916,  §1  7441,  7458,  7461,  7468,  ex-  ,,.  ,„p|ied  contracts— United  States 
pressly  authorizing  Postmaster  General  held  not  liable  to  plaintilf  for  injuries 
to  contract  for  carrying  mails  for  term  to  mules,  resulting  from  failure  to  ex- 
not  to  exceed  four  years,  regardless  of  erdse  extra  care  for  them,  where  con- 
appropriations  therefor,  he  may  con-  tract  with  an  agent  for  such  care  was 
tract  for  star  route  service  for  current  not  binding  on  United  States.  Occi- 
year  in  excess  of  the  appropriation,  dental  Const.  Co.  v.  U.  S.,  245  F.  817, 
since  t§  6778,  6884,  prohibiting  expen-  158  C.  C.  A.  157. 
ditures  without  appropriation,  express-  Cited    without    definite    application, 

30  Op.  Atty.  Gen.  332. 

§  6886.  (R.  S.  §  3733.)     No  contract  to  exceed  appropriation. 

Cited    without    definite    application, 

SO  Op.  Atty.  Gen.  332. 

§  6887.  (Act  May  30,  1908,  c.  228,  §  34.)     Contracts  for  public 

buildings  autiiorized  within  limit  of  cost  fixed. 

Cited    without    definite    application, 
SO  Op.  Atty.  Gen.  137. 

§  6890.  (R.  S.  §  3737.)     No  transfer  of  contract. 

9.  Formation  of  partnership  as  as-  tract  has  been  procured,  was  not  in  vi- 
signmentd— Agreement  between  plain-  elation  of  this  section.  Anderson  ▼. 
tiffs  and  defendant  to  use  joint  efforts      Blair  (Ala.)  80  So.  31. 

to  obtain  from  the  United  States  gov-  15.  — ^  Assignment  as  defense  — 
emment  contract  for  construction  of  a  When  available^— The  defendants  hay- 
military  camp,  and  to  contribute  to  ing  recognized  the  relation  of  landlord 
services  and  share  in  profits,  after  con-  and  tenant  between  them  and  the  plain- 
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tiff,  they  cannot  assert  the  defense  that      der  this  section.    Husselman  ▼.  U.  S., 
the  lease  in  suit  was  not  assignable  un-      52  Ct.  CI.  436.   , 

§  6895.  (R.  S.  §  3744,  as  amended.  Act  June  IS,  1917,  c.  29,  §  1.) 
Contracts  to  be  in  writing. 

It  shall  be  the  duty  of  the  Secretary  of  War,  of  the  Secretary  of 
the  Navy,  and  of  the  Secretary  of  the  Interior,  to  cause  and  require 
every  contract  made  by  them  severally  on  behalf  of  the  Govern- 
ment, or  by  their  officers  under  them  appointed  to  make  such  con- 
tracts,- to  be  reduced  to  writing,  and  signed  by  the  contracting  par- 
ties with  their  names  at  the  end  thereof;  a  copy  of  which  shall  be 
filed:by.*fh^t^fftQer,4^i2lVii*g'and  signing  the  contract  in  the  Returns 
•Office  <>i'iHe-*DVp^"rtnlie*ht:otlhe  Interior,  as  soon  after  the  contract 
is  made  as  possible,  ani  wifliin  thirty  days,  together  with  all  bids, 
offers,  and  proposals  to  him  made  by  persons  to  obtain  the  same, 
and  with  a  copy  of  any  advertisement  he  may  have  published  in- 
viting bids,  offers,  or  proposals  for  the  same.  All  the  copies  and 
papers  in  relation  to  each  contract  shall  be  attached  together  by  a 
ribbon  and  seal,  and  marked  by  numbers  in  tegular  order,  accord- 
ing to  the  number  of  papers  composing  the  whole  return.  Provid- 
ed, That  the  Secretary  of  War  or  the  Secretary  of  the  Navy  may 
extend  the  time  for  filing  such  contracts  in  the  returns  office  of  the 
Department  of  the  Interior  to  ninety  days  whenever  in  their  opin- 
ion it  would  be  to  the  interest  of  the  United  States  to  follow  such  a 
course.     (40  Stat.  198.) 

T^is  section  was  amended  by  Act  Jnne  15,  1917,  c.  29,  t  1»  cited  above,  by 
adding  thereto  the  proviso,  as  set  forth  above. 

Kotes  of  Deoisiona 

I.  Operation  In  generals— A  contract 
prepared  by  the  Bureau  of  Supplies 
and  Accounts,  under  this  section,  upon 
requisition  of  the  Bureau  of  Equip- 
ment, should  be  reformed  by  the  Court 
of  Claims  by  striking  out  a  clause 
which  the  latter  bureau  had  agreed 
should  be  omitted,  but  which  was  in- 
serted through  inadvertence,  though 
the  contractor  signed  without  careful 
reading.  Ackerlind  v.  U.  S.,  86  S.  Ct. 
438,  240  U.  S.  531.  eO  L.  Ed.  783,  re- 
versing judgment  49  Ct.  CI.  635. 

Under  this  section,  United  States  is 
not  responsible  for  injuries  to  property 
in  its  possession  resulting  from  negli- 
gence on  part  of  its  agents.  Occidental 
Const  Co.  V.  U.  S.,  245  F.  817,  158  C. 
C.  A.  157. 

*  The  scope  of  a  contract  as  well  as 
the  intention  of  the  parties  in  making 
the  same  is  to  be  gathered  from  the  in- 
strument itself,  unless  ambiguities  in- 
tervene so  patent  upon  the  face  of  the 
writing  that  extraneous  testimony 
alone  will  explain  them.  American  & 
British  Mfg.  Co.  v.  U.  S.,  50  Ct.  CI. 
204. 

Where  "suction  hose"  is  required  by 
a  government  contract  and  the  speci- 
fications generally  describe  the  article 
desired,  the  contract  is  required  only  to 
furnish  the  hose  in  compliance  there- 
with, and  not  such  suction  hose  as  is 
generally  underst^^od  among  the  trade. 
Pnited  &  Globe  Rubber  Mfg.  Cos.  v. 
U.  S.,  51  Ct.  CI.  238. 

There  being  nothing  in  a  contract  to 
furnish  lumber  for  the  United  States 
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in  the  Klamath  Indian  reservation  re- 
ferring to  the  use  of  a  river  for  driving 
logs,  a  revocable  permit  granted  there- 
after by  the  Secretary  of  the  Interior 
for  said  nse  was  not  part  of  the  con- 
tract, nor  could  it  affect  the  terms  of 
the  written  instrument,  and  revocation 
of  the  permit  did  not  excuse  breach. 
Knapp  V.  U.  S.,  53  Ct  CI.  18. 

A  railroad,  which  has  fully  perform- 
ed its  contract  for  transportation  of 
troops,  is  entitled  to  the  full  amount 
specified  in  the  contract,  without  de- 
duction by  reason  of  any  claim  by  an- 
other railroad  participating  in  the  haul, 
and  without  regard  to  any  amount  the 
United  States  may  have  paid  the  other 
railroad  for  so  participating.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  V.  U.  S.,  53 
Ct  CI.  25. 

Where  the  United  States  contracts 
with  a  railroad  for  specially  expedited 
transportation  of  equipage  and  troops, 
and  where  the  same  in  aU  respects  con- 
forms to  the  provisions  of  Act  March 
3,  1909,  35  Stat.  745,  and  Act  March 
23,  1910,  36  Stat.  256,  no  reduction  can 
be  made  from  the  contract  rates  not 
authorized  by  a  provision  in  the  con- 
tract Southern  Pac.  Co.  v.  U.  S.,  53 
Ct  CI.  332. 

18.  Modification  of  contraot  and  ex- 
tra workw— Where  a  contract  contains  a 
provision  that,  if  it  "be  found  ad- 
vantageous or  necessary  to  make  any 
change  or  modification  in  the  project" 
which  would  "increase  or  diminish  the 
cost  of  the  work,"  such  change  or 
modification  "must  be  agreed  upon  in 
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writing  •  •  •  and  before  taking  ef- 
fect must  be  approved  by  the  Secre- 
tary of  War,"  there  was  no  breach  of 
the  contract  if  at  the  time  the  change 
or  modification  was  agreed  to  between 
the  contractor  and  the  engineer  officer 
in  charge  it  appeared  tb^t  it  would  be 
advantageous  by  way  of  facilitating 
progress,  and  that  it  would  not  in- 
Yolve  any  increase  in  cost,  although 
Bubsequetitly  the  cost  was  increased 
by  reason  of  conditions  wholly  outside 
those  reasonably  to,  be  anticipated. 
Burton  &  Co.  v.  U.  S.,  51  Ct.  Ci.  362. 

Where  all  the  conditions  of  a  bond 
to  secure  a  contract  for  armor  plate 
had  been  complied  with,  the  expense 
of  giving  thereafter  an  extra  bond 
could  not  be  charged  as  extra  expense. 
Bethlehem  Steel  Co.  ▼.  U.  S.,  51  Ct.  CI. 
394,  judgment  affirmed  38  S.  Ct.  347, 
246  U.  S.  523,  62  L.  Ed.  866. 

Where,  under  a  contract  for  con- 
struction of  an  underground  system 
of  electric  lights  for  government  bar- 
racks, slight  changes  were  made  in 
the  location  of  trenches  and  manholes, 
the  right  to  make  such  changes  beinf; 


specifically  given  In  the  contract  to 
the  officer  in  charge,  no  claim  for  ex- 
tra work  can  be  predicated  thereon 
when  it  appears  that  the  changes  were 
advantageous  to  the  contractor.  Mc- 
Bride  Electric  Co.  ▼.  U.  S.,  51  Ct.  Ci. 
448. 

In  a  suit  for  damages  for  al]eged 
breach  of  specifications  providing  that 
the  plaintiff  shall  be  allowed  "reason- 
able space  at  the  site  of  the  work, 
proof  that  pasaes  were  issued  to  plain- 
tiff's workmen  and  a  requirement  that 
the  same  be  exhibited  to  sentries,  and 
that  the  hours  for  the  entrance  of 
laborers  seeking  work  were  regulated, 
with  a  requirement  that  certain  streets 
should  be  used  by  plaintiff  for  the  haul* 
ing  of  supplies  and  materials,  does  not 
constitute  a  breach  of  such  specifica- 
tions, where  it  does  not  appear  that 
the  commandant  of  the  navy  yard  in 
performing  a  military  function  acted 
unreasonably  or  unduly  interfered  with 
plaintiff's  work.  Miller  ▼.  U.  S.,  53 
Ct  CI.  1. 

Cited    without   flsflnlte   applioatiov, 
SO  Op.  Atty.  Oen.  301. 


§  6895a.  (Act  July  9,  1918,  c.  143.)  Contracts  to  be  in  writing; 
exception. 

During  the  present  emergency,  the  requirements  of  section  thirty- 
seven  hundred  and  forty-four  of  the  Revised  Statutes  shall  not  ap- 
ply to  the  rent  of  quarters  for  the  use  of  local,  district,  or  medical 
advisory  boards  where  the  amount  to  be  paid  is  less  than  is  custom- 
arily charged  the  public  for  the  same  quarters.     (40  Stat.  851.) 

This  section  was  a  piovision  of  tbe  Army  appropriation  act  for  the  fiscal 
year  1919,  dted  aboye. 

§  6896.  (Act  June  25,  1910,  c.  382,  §  5.)  Requirements  as  to  con- 
tracts in  writing,  etc.,  not  to  apply  to  certain  leases,  of  ves- 
sels, etc. 

Citeil    without    definite   application, 
80  Op.  Att7.  Gen.  U7« 
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Sec. 

6903a.  Purchase  of  land  for  Ordnance 
Department. 

6906.  Acts  authorizing  purchase  of 
sites  not  to  be  construed  to  ap- 
propriate money. 

6909.  Condemnation   of  building  sites; 

jurisdiction  of  courts. 

6910.  Procedure. 

6911.  Condemnation   of  sites,   etc.,  for 

fortifications  and  coast  defens- 
es;    purchases   and  donations; 
limitation  of  expenditure. 
6911a.  Condemnation  of  sites;    fortifi- 
cations,  coast   defenses,    mili- 
tary   training   camps,    nitrate 
plants,    explosives    and   muni- 
tions   plants;     purchases  and 


See. 

donations;    B.  S.  {  355,  sus- 
pended. 
6911aa.  Condemnation  of  timber,  saw- 
mills,  camps,   logging  roads, 
and  other  supplies;    sale  of 
lands  acquired  or  products. 

6922.  Contracts  for  public  buildings  or 

works ;     stipulation    for    dam- 
ages for  delay. 

6923.  Bonds  of  contractors  for  public 

buildings  or  works. 

6932a.  Lease  of  buildings  for  military 
purposes. 

6933c.  Bequisition  of  buildings  in  Dis- 
trict of  Columbia  by  Secretary 
of  War. 


§  6903a.  (Res.  Oct.  6,  1917,  c.  109.)  Purchase  of  land  for  Ord- 
nance Department. 
Section  three  hundred  and  fifty-five  of  the  Revised  Statutes  of 
the  United  States  shall  not  apply  to  the  expenditure  of  appropria- 
tions for  the  Ordnance  Department  of  the  Army  now  available  for 
the  purchase  of  land  and  for  improvements  upon  such  land.  (40 
Stat.  427.) 

This  was  a  resolution  entitled  a  ''Joint  Resolution  authorizing  tbe  expendi- 
ture of  money  upon  lands  purchased  for  use  of  the  Ordnance  Department  of 
the  Army  without  reference  to  section  three  hundred  and  fifty-five  of  the  Re- 
Tised  Statutes,"  cited  above. 

See  U.  S.  Comp.  St.  1916,  |  6002. 

§  6906.  (Act  Aug.  7,  1882,  c.  433,  §  1.)     Acts  authorizing  purchase 
of  sites  not  to  be  construed  to  appropriate  money. 


Construction  anif  operation  In  gen- 
eral.—Act  March  4,  1913,  §  14,  creat- 
ing commission  to  direct  construction 
of  amphitheater  at  Arlington  National 
Cemetery,   Va.,   does  not,   in  view   of 


Comp.  St  1916,  §§  6906,  6763,  limiting 
certain  acts  to  authorization  and  con- 
tract purposes,  authorize  present  ex- 
penditures, but  it  does  authorize  mak- 
ing contracts.     30  Op.  Atty.  Gen.  147. 


§  6909.  (Act  Aug.  1,  1888,  c.  728,  §  1.)     Condemnation  of  building 
sites;   jurisdiction  of  courts. 

Condemnation   Suits  by  United  States 
(D.  C.)  234  F.  443. 

18.  Voluntary  dismissal  of  proceed- 
ings.—The  institution  and  prosecution 
by  the  United  States  of  a  proceeding 
for  the  condemnation  of  property  is 
not  a  taking  of  the  property,  and  the 
proceeding  may  be  abandoned  at  any 
time.  Kanakanui  v.  U.  S.,  244  F.  923, 
157  C.  C.  A.  273. 

Cited    without    definite   application, 

U.  S.  V.  Graham  &  Irvine  (D.  C.)  250 
F.  499. 


4.  Construction  and  applicability  of 
statute.— Rev.  Laws  Hawaii  1905,  t 
505,  providing  for  the  recovery  by  de- 
fendant of  expenses  and  damages  on 
abandonment  of  condemnation  pro- 
ceedings, does  not  apply  to  proceedings 
by  the  United  States,  which  is  not  lia- 
ble for  such  incidental  damages.  Ka- 
nakanui V.  U.  S.,  244  F.  923,  157  C.  C. 
A.  273. 

9.  Nature  and  form  of  proceedings. 

— Condemnation    proceedings    are    es- 
sentially   proceedings    ^    rem.    In    re 

§  6910.  (Act  Aug.  1,  1888,  c.  728, 

Potltion.— Petition  by  United  States 
to  condemn  land  for  a  forest  reser- 
vation held  sufficient  under  Code  Va. 
DL904,  §  llOSf,  subd.  4,  declaring  that 
any  person  or  company  authorized  to 
condemn  lands  ''which  cannot, 
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§  2.)     Procedure. 

because  of  *  *  *  inability  to  agree 
upon  price  or  terms,  or  because  owner 
cannot  with  reasonable  diligence  be 
found"  in  state,  shall  institute  proceed- 
ings, etc.,  where  it  charged  inability  , 
to  agree  because  owners  were  nonresi- 
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dents.    U.  S.  v.  Graham  &.  Iryine  (D. 
C.)  250  F.  4»d. 

Notioa.— Personal  notice  of  condem- 
nation proceedings  is  not  a  constitu- 
tional prereqaisite  to  its  validity,  but 
the  Liegislature  can  provide  for  con- 
structive notice  by  publication.  In  re 
Condemnation  Suits  by  United  States 
(D.  C.)  234  F.  443, 

Under  the  Tennessee  statutes,  which 
provide  for  the  commencement  of  con- 
demnation proceedings  by  mere  service 


of  notice  and  publication  as  to  non- 
residents, condemnation  proceedings 
are  valid,  though  the  notices  are  not 
under  seal  of  the  court  and  signed  by 
the  clerk.    Id. 

Notice  of  condemnation  proceedings 
is  sufficient,  in  the  absence  of  statu- 
tory requirements,  where  it  contains 
the  material  facts  of*  which  the  land- 
owner \b  entitled  to  notice  and  is  in 
substantial  conformity  with  the  pe- 
tition.    Id. 


§  6911.  (Act  Aug.  18»  1890,  c.  797»  §  1.)  Condemnation  of  sites, 
etc.,  for  fortifications  and  coast  defenses ;  purchases  and  dona- 
tions;   limitation  of  expenditure. 


I.  Adoption  of  practice.— The  pro- 
vision of  Act  Aug.  18,  1890,  c.  797,  f 
1,  that  proceedings  for  the  condemna- 
tion of  property  for  military  purposes 
shall  be  prosecuted  in  accordance  with 


the  laws  of  the  states  wherever  they 
are  instituted,  applies  only  to  matters 
of  procedure.  Kanakanui  v.  U.  S., 
244  F.  923,  157  C.  C.  A.  273. 


§  6911a.  (Act  July  2,  1917,  c.  35,  as  amended.  Act  April  11,  1918, 
c.  51.)  Condemnation  of  sites;  fortifications,  coast  dejfenses, 
military  training  camps,  nitrate  plants,  explosives  and  muni- 
tion plants;  purchases  and  donations;  R.  S.  §  355,  suspended. 
Hereafter  the  Secretary  of  War  may  cause  proceedings  to  be 
instituted  in  the  name  of  the  United  States,  in  any  court  having 
jurisdiction  of  such  proceedings  for  the  acquirement  by  condem- 
nation of  any  land,  temporary  use  thereof  or  other  interest  therein, 
or  right  pertaining  thereto,  needed  for  the  site,  location,  construc- 
tion, or  prosiccution  of  works  for  fortifications,  coast  defenses,  mil- 
itary training  camps,  and  for  the  construction  and  operation  of 
plants  for  the  production  of  nitrate  and  other  compounds  and  the 
manufacture  of  explosives  and  other  munitions  of  war  and  for  the 
development  and  transmission  of  power  for  the  operations  of  such 
plants;  such  proceedings  to  be  prosecuted  in  accordance  with  the 
laws  relating  to  suits  for  the  condemnation  of  property  of  the 
States  wherein  the  proceedings  may  be  instituted :  Provided,  That 
when  the  owner  of  such  land,  interest,  or  rights  pertaining  thereto 
shall  fix  a  price  for  the  same,  which  in  the  opinion  of  the  Secretary 
of  War  shall  be  reasonable,  he  may  purchase  or  enter  into  a  con- 
tract for  the  use  of  the  same  at  such  price  without  further  delay: 
Provided  further,  That  the  Secretary  of  War  is  hereby  authorized 
to  accept  on  behalf  of  the  Tjnited  States  donations  of  land  and  the 
interest  and  rights  pertaining  thereto  required  for  the  above-men- 
tioned purposes :  And  provided  further,  That  when  such  property 
is  acquired  in  time  of  wai;  or  the  imminence  thereof,  upon  the  fil- 
ing of  the  petition  for  the  condemnation  of  any  land,  temporary 
use  thereof  or  other  interest  therein  or  right  pertaining  thereto  to 
be  acquired  for  any  of  the  purposes  aforesaid,  immediate  posses- 
sion thereof  may  be  taken  to  the  extent  of  the  interest  to  be  ac- 
quired and  the  lands  may  be  occupied  and  used  for  military  purpos- 
es, and  the  provision  of  section  three  hundred  and  fifty-five  of  the 
Revised  Stsitutes,  providing  that  no  public  money  shall  be  expend- 
ed upon  such  land  until  the  written  opinion  of  the  Attorney  Gen- 
eral shall  be  had  in  favor  of  the  validity  of  the  title,  nor  until  the 
consent  of  the  legislature  of  the  State  in  which  the  land  is  located 
has  been  given,  shall  be,  and  the  same  are  hereby,  suspended  dur- 
ing the  period  of  the  existing  emergency.    (40  Stat.  241,  518.) 

This  was  an  act  entitled  "An  act  to  authorize  condemnation  proceedings  of 
lands  for  military  purposes,"  cited  above. 
It  was  amended  by  Act  April  11,  1918,  c  51,  cited  above  by  inserting,  after 
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the  words  "training  camps/'  the  clause  "and  for  the  construction  and  operation 
of  plants/'  etc.,  to  and  including  the  words  "operation  of  such  plants,"  as  set 
forth  above.  ♦ 

See  U.  S.  Comp.  St.  1916,  {  6911. 

Kotes  of  DeoisioBS 


Just  €ompensatlon^-«Where  United 
States,  which  had  taken  possession  of 
Alabama  lan4  for  military  camp,  there- 
after began  condemnation  proceedings 
under  this  section,  which  makes  state 
laws  applicable,  owners  were  entitled 
to  recover  as  compensation  value  of 
property  at  time  of  actual  taking  to- 
gether with  interest  at  legal  rate  on 
amount  fixed,  which  should  include 
value  of  growing  crops,  as  well  as 
diminution  in  value  of  other  lands  of 
owners  contiguous  to  those  appropriat- 
ed. U.  S.  V.  First  Nat.  Bank  (D.  O.) 
250  F.  299. 

Where  land  is  condemned  under  this 
section  for  temporary  use  as  a  military 
reservation,  the  owners  are  entitled 
to  rental  value  of  the  land,  if  tillable 
or  occupied,  and  to^  compensation  for 
improvements  necessarily  destroyed; 
but,  if  it  is  wild  and  not  subject  to  cul- 


tivation, the  rental  for  the  temporary 
use  should  be  the  prevailing  rate  of  in- 
terest on  its  fair  value.  In  re  Condem- 
nation of  Lands  for  Military  Camp 
(D.  C.)  250  F.  314. 

Return  of  property d— Where  land  is 
condemned  under  this  section  for  tem- 
porary use  as  a  military  reservation, 
judgment  should  provide  that  the  gov- 
ernment, in  addition  to  paying  fair 
rental  value  and  for  improvements  nec- 
essarily destroyed,  should  obligate  it- 
self either  to  return  land  in  as  good 
condition  as  when  taken  or  to  make 
compensation  in  future  for  injuries  re- 
sulting from  its  use  for  military  pur- 
poses, and  for  purpose  of  fixing  such 
future  damages  court  will  retain  juris-, 
diction  of  case.  In  re '  Condemnation 
of  Lands  for  Military  Camp  (D.  C.) 
260  F.  314. 


§  691  laa.  (Act  July  9,  1918,  c.  143,  subchapter  XV,  §  8.)  Condem- 
nation of  timber,  sawmills,  camps,  logging  roads,  and  other 
supplies ;  sale  of  lands  acquired  or  products. 
That  the  Act  entitled  "An  Act  to  authorize  condemnation  pro- 
ceedings of  lands  for  military  purposes,"  approved  July  second, 
nineteen  hundred  and  seventeen,  as  amended  by  an  Act  approved 
April  eleventh,  nineteen  hundred  and  eighteen,  be,  and  the  same  is 
hereby,  amended,  and  its  provisions  in  all  respects  together  with 
all  its  privileges  and  benefits  are  hereby  extended  to  the  right  of 
condemnation  of  standing  or  fallen  timber,  sawmills,  camps,  ma- 
chinery, logging  roads,  rights  of  way,  equipment,  materials,  sup- 
plies, and  any  works,  property,  or  appliances  suitable  for  the  eflFec- 
tual  production  of  such  lumber  and  timber  products,  for  the  Army, 
Navy,  United  States  Shipping  Board,  or  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation.  That  the  right  to  institute 
such  condemnation  proceedings  is  hereby  conferred  upon  the  Sec- 
retary of  War,  the  Secretary  of  the  Navy,  and  the  Chairman  of  the 
United  States  Shipping  Board  and  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  individually  or  collectively. 
Such  right  of  condemnation  shall  be  exercised  by  such  officials  only 
for  the  purpose  of  obtaining  such  property  when  needed  for  the 
production,  manufacture,  or  building  aircraft,  dry-docks,  or  vessels, 
their  apparel  or  furniture,  for  housing  of  Government  employees 
in  connection  with  the  Army,  Navy,  or  the  United  States  Shipping 
Board  and  the  United  States  Shipping  Board  Emergency  Fleet  Cor- 
poration, and  for  the  procurement  of  materials  and  equipment  for 
aircraft,  dry-docks  and  vessels.  The  jurisdiction  of  such  condem- 
nation proceedings  is  hereby  vested  in  the  District  Courts  of  the 
United  States,  where  the  property  which  is  sought  to  be  condemned 
or  any  part  thereof  is  located  or  situated,  regardless  of  the  value  of 
the  same. 

And  the  President  is  hereby  authorized  through  any  department 
or  the  United  States  Shipping  Board  or  said  Fleet  Corporation  to 
sell  and  dispose  of  any  lands  or  interests  in  real  estate  acquired  for 
the  production  of  lumber  and  timber  products,  and  to  sell  any  logs, 
manufactured  or  partly  manufactured  or  otherwise  procured  for  the 
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Army,  Navy,  or  United  States  Shipping  Board  Emergency  Fleet 
Corporation,  or  resulting  from  such  manufacture  or  procurement, 
either  to  individuals,  corporations  or  foreign  states  or  governments, 
at  such  price  as  he  shall  determine  acting  through  his  above  repre- 
sentatives selling  or  disposing  of  the  same,  and  the  proceeds  of  such 
sale  shall  be  returned  to  the  appropriations  which  bore  the  expense 
of  such  procurement.     (40  Stat.  888.) 

This  section  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1919,  dted  above.  The  act  referred  to  is  Act  July  2,  1917,  c.  85,  40  Stat. 
241,  as  amended  by  Act  April  11,  1918,  c  61,  ante,  f  6911a. 

§  6922.  (Act  June  6,  1902,  c.  1036,  §  21.)     Contracts  for  public 

buildings  or  works;    stipulation  lor  damages  for  delay. 

inspection,  and  the  government  deduct- 
ed both  snms  froni  the  amount  due  the 
contractor,  it  was  held  in  view  of  the 
action  of  the  parties  that  the  liquidat- 
ed damages  as  fixed  by  the  contract  was 
the  measure  of  the  damages  and  the 
contractor  could  recover  the  amount 
withheld  by  the  government  as  the  cost 
of  inspection.  Sorensen  v.  U.  S.,  51  Ct 
CI.  69. 

While  it  was  not  expected  or  believed 
by  any  of  the  parties  to  a  contract  that 
it  could  be  performed  within  the  time 
prescribed  by  its  terms,  the  same  was 
given  life  from  its  date  with  all  of  its 
conditions  and  obligations,  including 
the  payment  of  liquidated  damages  for 
the  nonperformance  within  the  time 
limit,  and  no  waiver  of  the  liquidated 
damage  clause  was  thereby  contem- 
plated. Stannard  v.  U.  S.,  51  Ct  a. 
251. 

Waiver  of  damages^— Where  the  Sec- 
retary of  the  Treasury,  acting  accord- 
ing to  the  contract  and  this  section, 
waived  liquidated  damages,  and  charg- 
ed the  contractor  on  final  settlement 
with  the  cost  of  maintaining  the  gov- 
ernment's forces  during  the  delay,  it  is 
too  late  to  question  such  settiement 
after  its  acceptance  without  protest. 
Mclntyre  v.  U.  S.,  52  Ct.  01.  503. 

Failure  to   Insert   damage  clause^— 

Where  there  is  no  liquidated-damage 
clause  in  &  contract  and  no  provision 
for  a  penalty,  except  a  provision  au- 
thorizing the  government  to  take  the 
contract  away  from  the  contractor  in 
case  of  default,  under  which  no  action 
was  taken,  the  only  claim  for  damages 
on  account  of  delay  is  that  provided  by 
the  common  law.  Camden  Iron  Works 
V.  U.  S.,  50  Ct.  CI.  191. 

Cited    without    definite    application, 

Illinois  Surety  Co.  v.  U.  S.,  to  Use  of 
Peeler,  36  S.  Ct.  321,  240  U.  S.  214,  60 
Jj.  Ed.  609. 


Llqaidated  damages  and  penalty^— In 
case  of  penalty,  measure  of  damages 
held  ordinarily  the  actual  loss;  but  in 
the  case  of  liquidated  damages  the 
whole  amount  is  recoverable,  if  con- 
sistent with  the  policy  of  the  law.  Il- 
linois Surety  Co.  v.  U.  S.,  229  F.  527, 
143  C.  C.  A.  595;  Id.,  229  F.  533,  143 
C.  C.  A.  601. 

It  is  well  settled  that  the  parties  to 
a  contract  may  stipulate  for  and  agree 
in  the  contract  upon  liquidated  dam- 
ages in  case  of  delay  in  the  perform- 
snce  of  the  contract  work.  Morris  v. 
U.  S.,  50  Ct.  CI.  154. 

Where  the  contractor's  delay  in  com- 
pleting the  work  was  caused  by  the 
other  party  to  the  contract,  he  can- 
not be  charged  with  liquidated  dam- 
sges  during  the  period  of  delay  so  oc- 
casioned.   Id. 

In  a  provision  for  liquidated  damages 
in  which  the  aggregate  of  damages  is 
to  be  determined  with  a  per  diem  rate 
as  the  basis  of  computation,  a  definite 
date  from  which  the  liquidated  dam- 
age clause  is  to  operate  must  be  de^ 
termined  from  the  contract,  and  the 
court  cannot  assume  or  otherwise  fix  a 
d^te  from  which  the  liquidated  clause 
is  to  operate.  Camden  Iron  Works  v. 
U.  S.,  51  Ct.  CI.  9. 

Parties  having  liquidated  the  damr 
ages  for  failure  to  deliver,  it  cannot 
be  held  that  the  basis  of  liquidation 
was  so  unreasonable  as  to  impair  the 
validity  of  the  provision,  where  no 
proof  is  submitted  other  than  that  the 
provision  was  burdensome.  It  must  be 
assumed  that  the  contractor  regarded 
it  as  in  his  interest  to  and  did  there- 
fore aaaume  all  the  obligations  of  the 
contract  with  its  attendant  burdens, 
Fowler  v.  U.  S.,  51  Ct.  01.  52. 

Where  a  contract  clearly  provided  for 
liquidated  damages  and  had  another 
clause  which  would  apparently  author-, 
ise  a  farther  deduction  of  the  cost  of 


§  6923.  (Act  Aug.  13,  1894,  c.  280,  as  amended,  Act  Feb.  24,  1905, 
c.  778.)     Bonds  of  contractors  for  public  buildings  or  works. 

Provisions  for  deposit  of  liberty  Bonds  and  other  United  States  bonds  in 
lieu  of  surety  bonds,  see  t  8301a,  ante. 

Kotes  of  DeoisioBS 

2.  CoBstruotlon  of  statute  in  gonaral.  bor  and  materials.  Brogan  v.  Nation- 
—This  section  wiU  be  Uberally  con-  al  Surety  Co..  38  S.  Ct.  250,  246  U.  S. 
strued  to  protect  those  furnishing  la-      257,  62  L.  Ed.  703,  I^.  R.  A.  1918D, 
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776,  reversing  judgment  National  Sure- 
ty Co.  V.  U.  S.,  228  F.  577,  143  C.  C. 
A.  99,  L.  R.  A.  1917A,  336;  United 
States,  for  Use  of  Samuel  Hastings  Co. 
V.  Lowrance  (C.  C.  A.)  252  F.  122. 

Where  a  new  right  is  created  by 
statute,  unknown  to  the  common  law> 
and  the  mode  in  which  it  may  be  en- 
forced is  specifically  provided,  the  pre- 
scribed mode  measures  the  extent  of 
the  power,  and  the  right  can  be  en- 
forced in  no  other  manner.  U.  S.  v. 
Southern  Dredging  Co.  (D.  C.)  251  F. 
400. 

9.  Liability  on  bonds  in  generals- 
Persons  furnishing  labor  and  materials 
for  public  contract  carried  on  first  by 
committee  of  creditors,  then  by  a  cor- 
poration to  which  contractor  transfer- 
rod  his  business,  later  by  receiver  in 
bankruptcy,  held  not  estopped  to  en- 
force liability  of  surety  on  bond  given 
under  this  section.  Illinois  Surety  Co. 
v.  John  Davis  Co.,  37  S.  Ct,  014,  244 
U.  S.  376,  61  L.  Ed.  1206,  affirming 
judgment  U.  S.  v.  Illinois  Surety  Co., 
226  F.  653,  141  C.  C.  A.  409. 

12.  —  Labor  and  materials  within 

bond.— Olaims  for  rental  of  cars  and 
equipment  in  construction  of  public 
work  and  expense  of  loading  freight 
are  for  labor  and  material  within  this 
section.  Illinois  Surety  Co.  v.  John 
Davis  Co.,  37  S.  Ct.  614,  244  U.  S.  376, 
61  L.  Ed.  1206,  affirming  judgment  U. 
S.  v.  Illinois  Surety  Co.,  226  F.  653, 
141  O.  C.  A.  409. 

This  sec^tion  authorizes  recovery  for. 
provisions  used  by  contractor  in  feed- 
ing employes,  where  work's  isolated  lo- 
cation, etc.,  rendered  such  boarding 
necessary.  Brogan  v.  National  Surety 
Co.,  38  S.  Ct  250,  246  U.  S.  257,  62 
L.  Ed.  703,  L.  R.  A.  1918D,  776,  re- 
versing judgment  National  Surety  Co. 
V.  U.  S.,  228  F.  577,  143  C.  C.  A.  99, 
L.  R.  A.  1917A,  336. 

Though  contract  for  erection  of  pub- 
lic building  required  contractors'  bond 
in  accordance  with  this  section,  Iveld 
that,  as  bond  was  not  conditioned  to 
secure  payment  to  laborers  and  ma- 
terialmen, it  could  not  by  construction 
be  extended  to  cover  their  claims. 
Babcock  &  Wilcox  v.  American  Sure- 
ty Co.  of  New  York,  236  F.  340,  149 
C.  C.  A.  472. 

Bond  of  contractor,  constructing  lev- 
ee under  contract  with  the  United 
States,  covered  bill  for  feed  furnish- 
ed for  mules  used  in  hauling  on  and 
about  the  work,  as  "material"  used  in 
the  work.  United  States,  for  Use  of 
Samuel  Hastings  Co.,  v.  Lowrance  (C. 
C.  A.)  252  F.  122.  Contra,  see  U.  S. 
▼.  Lowrance  (D.  C.)   236  F.  1006. 

Where  contractor  engaged  in  public 
work  injured  building  of  third  person, 
held,  that  United  States  could  not,  su- 
ing for  use  of  such  third  person,  main- 
tain action  on  contractor's  bond  under 
this  section.  U.  S.  v.  C.  A.  Riffle  Co. 
(D.  C.)  247  F.  374. 

Under   a    bond   executed   under  this 
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section,  undertaking  that  a  government 
contractor  should  promptly  make  pay- 
ment to  all  persons  supplying  him  with 
labor  and  materials  in  the  prosecution 
of  the  work,  the  surety  is  liable  for 
supplies  for  buildings,  dining  rooms, 
furniture,  and  means  of  provisioning 
workers,  where  the  work  was  to  be 
performed  miles  from  any  town,  and 
would  take  months  to  complete.  Mc- 
Phee  V.  U.  S.  (Colo.)  174  P.  808; 
Owen  Y.  Same,  Id.  816. 

Under  agreement  of  private  contrac- 
tor building  dam  to  be  deeded  to  the 
United  States  in  navigable  stream  un- 
der direction  and  according  to  specifi- 
cations of  the  United  States,  to  save 
the  United  States  harmless  on  account 
of  any  damage,  the  contractor  was 
liable  only  to  the  same  extent  as  the 
United  States.  Chattanooga  &  Tennes- 
see River  Power  Co.  v,  Lawson,  201 
S.  W.  165,  139  Tenn.  354. 

13. Liability  of  sureties  on  con- 
tractor failing  to  comiiiote  workd— Un- 
der contract  providing  that  upon  con- 
tractor's refusal  to  provide  means  for 
a  satisfactory  compliance  with  the  con- 
tract within  the  time  specified  in  a  no- 
tice the  United  States  could  suspend 
the  contract,  a  written  waiver  by  the 
contractor  of  time  given  in  such  a  no- 
tice authorizing  the  United  States  to 
take  charge  of  the  work  clearly  showed 
a  voluntary  abandonment  of  the  con- 
tract. McPhee  v.  U.  S.  (Colo.)  174  P. 
808;    Owen  v.  Same,  Id.  816. 

Although  a  contract  provided  that  a 
government  contractor  should  have 
time  provided  in  a  notice  to  remedy 
matter  complained  of  in  notice,  where 
contractor  waived  time  given  him  in 
notice  and  abandoned  the  work,  the 
United  States  did  not  need  to  wait  un- 
til the  termination  of  such  time  to  take 
over  the  work,  or  to  notify  the  sure- 
ties of  its  intention  so  to  do.    Id. 

15.  —  Liability   to   saboontractors. 

— Bond  required  by  this  section  of 
contractors  performing  work  for  Unit- 
ed States  being  intended  not  only  to 
secure  government,  but  to  protect  third 
persons  who  may  furnish  labor  or  ma- 
terials, an  agreement  between  contrac- 
tor and  subcontractor,  freeing  former 
from  liability  to  laborers  employed  by 
or  to  those  furnishing  materials  to  the 
latter,  is  unavailing  against  the  claims 
of  such  persons.  Bartlett  &  Kling  v. 
Dings,  249  F.  322,  161  C.  C.  A.  330. 

A  government  contractor  required  to 
give  bond  under  this  section,  cannot 
escape  liability  to  laborers  employed  by 
a  subcontractor  by  posting  notices  that 
it  would  not  be  responsible  to  em- 
ployes of  the  subcontractor.    Id. 

Under  a  provision  in  the  contract  of 
a  subcontractor  on  a  government  build- 
ing requiring  the  work  to  be  done  to 
the  full  satisfaction  of  the  supervising 
architect,  made  to  conform  to  the  con- 
ditions of  the  main  contract  and  the 
statute,  the  subcontractor  cannot  re- 
cover on  the  bond  of  the  principal  con- 
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tractor  for  items  of  work  which  hare 
been  condemned  by  the  architect  and 
for  which  the  goyernment  has  refused 
to  pay.  Robinson  y.  U.  S.  (C.  C.  A.) 
251  F.  461. 

19.  — -  Interests— Claims  under  bond 
of  public  contractor  given  under  this 
section,  bear  interest  from  bringing 
suit  on  the  bond  where  the  amounts 
are  not  disputed,  and  where  by  law  of 
state  penalty  by  way  of  interest  is 
given,  though  debts  exceeded  amount 
of  bond.  Dlinois  Surety  Go.  v.  John 
Davis  Co.,  37  S.  Ct  614,  244  U.  S. 
376,  61  L.  Ed.  1206,  affirming  judg- 
ment U.  S.  V.  Illinois  Surety  Co.,  226 
F.  658,  141  C.  C.  A.  409. 

Interest  on  sums  due  laborers  em- 
ployed by  a  subcontractor  on  govern- 
ment work  is  properly  allowed  from 
the  date  the  assignee  of  such  claims  in- 
tervened in  the  proceedings  by  other 
creditors  against  the  contractor  and  the 
snrety  on  its  bond,  required  by  Act 
Feb.  24,  1906.  Bartlett  &  Kling  v. 
Dings,  249  F.  322,  161  C.  C.  A.  330. 

In  an  action  on  the  bond  of  a  contrac- 
tor for  a  government  building  by  sub- 
contractors for  the  furnishing  of  labor 
and  materials  for  certain  parts  of  the 
work,  nnder  contracts  requiring  the 
priDcipal  contractor  to  pay  the  reserved 
part  of  the  contract  price  "within  10 
days  after  the  final  approval  and  com- 
plete payment  of  the  work  by  the  gov- 
ernment," under  the  law  of  New  York 
a  plaintiff  is  entitled  to  recover  inter- 
est from  the  time  of  final  settlement 
and  payment  by  the  government  to  the 
contractor  for  the  work  covered  by  his 
subcontract,  provided  the  amount  then 
due  on  the  subcontract  was  definitely- 
known  or  ascertainable  by  computa- 
tion, or  upon  so  much  of  his  claim  as 
was  undisputed,  while  as  to  claims  or 
items  in  ^pute,  and  which  were  only 
liquidated  at  the  trial,  interest  is  al* 
lowable  only  from  the  date  of  the  judg- 
ment. Robinson  v.  U.  S.  (C.  C.  A.)  251 
F.  461. 

Where  the  penalty  of  a  government 
contractor's  bond  is  sufficient  to  pay 
an  the  claims  against  the  contractor,  a 
claimant  is  entitled  to  recover  interest 
from  the  time  his  demand  became  due. 
Pederson  v.  U.  S.  (C.  C.  A,)  253  F.  622. 

The  surety  on  government  contrac- 
tor's bond  is  liable  for  interest  from 
the  time  of  any  breach  of  the  contract, 
even  though  the  government  and  per- 
sons supplying  the  contractor  with  ma- 
terials may  maintain  separate  actions 
against  the  bond.  McPhee  v.  TJ.  S. 
(Colo.)  174  P.  808;  Owen  v.  Same,  Id. 
816. 

21.  Discharge  of  snrotles,  by  olmnoe 
of  termo  of  contracts— Where  the  meas- 
ure of  a  surety's  liability  is  fixed,  any 
chauge  will,  as  to  an  individual  surety, 
relieve  from  liability;  but  the  rale  is 
otherwise  as  to  a  commercial  surety, 
wbo  must  sbow  injury  by  the  change 
to  be  relieved.    American  Bonding  Co. 


of  Baltimore  v.  U.  S.,  233  F.  364,  147 
C.  C.  A.  300. 

Where  contractor  was  to  furnish 
bond  for  $150,000,  and  the  different 
sureties  executed  separate  bonds,  each 
providing  that  the  total  obligation 
should  be  $150,000,  each  bond  showing 
the  limit  of  individual  obligations  of 
the  sureties  to  such  bond,  the  fact  that 
the  aggregate  of  such  limits  was  $155,- 
000  did  not  constitute  a  material  al- 
teration in  any  of  the  bonds  after  its 
execution;  for  the  obligation  of  the 
sureties  rests  upon  the  primary  obliga- 
tion of  the  principal.  McPhee  v.  U.  S. 
(Colo.)  174  P.  808;  Owen  v.  Same,  Id. 
816. 

Under  government  contract,  where 
contractor  had  time  specified  in  a  no* 
tice  served  upon  it  to  comply  with  cer- 
tain requirements,  a  written  waiver  of 
such  time  authorizing  government  to 
take  over  work  did  not  constitute  a 
modification  of  the  contract  so  as  to 
release  a  surety.    Id. 

22.  — —  By    changes     In     partlos^— 

Transfer  of  business  of  contractor  to  a 
corporation  formed  to  perform  a  pub- 
lic contract  does  not  release  surety  on 
bond  under  this  section,  conditioned  for 
payment  for  labor  or  materials.  Illi- 
nois Surety  Co.  v.  John  Davis  Co.,  37 
S.  Ct.  614,  244  U.  S.  376,  61  L.  Ed. 
1206.  affirming  judgment  U.  S.  v.  Illi- 
nois Surety  Co.,  226  F.  653,  141  C.  C. 
A.  400. 

26.  — -  By  extension  of  time  of  pay- 
ment—A surety  on  the  bond  of  a  fed- 
eral contractor  held  injured  by  the  con- 
tractor's failure  to  make  part  payments 
to  a  subcontractor,  and  by  the  sub- 
contractor's failure  to  insist  on  receiv- 
ing such  payments  and  receipt  of  notes. 
American  Bonding  Co.  of  Baltimore  v. 
U.  S.,  233  F.  864,  147  C.  C.  A.  300. 

31.  Actions  on  bonds  in  generaJi^A 

suit  by  laborers  and  materialmen, 
brought  in  the  name  of  the  United 
States  under  this  section,  upon  a  public 
contractor's  bond  is  one  at  law  and  not 
in  equity,  notwithstanding  the  provi- 
sions as  to  priority  of  the  United 
States  and  the  limitation  of  recovery 
to  the  penalty  of  the  bond.  Illinois 
Surety  Co.  v.  U.  S.,  36  S.  Ct.  321,  240 
U.  S.  214.  60  li.  Ed.  609,  modifying 
judgment  215  F.  334,  131  C.  C.  A.  476. 
Contra,  see  National  Surety  Co.  v. 
Washington  Iron  Works  (D.  C.)  243 
F.  260. 

Rule  that  action  can  be  brought 
against  receiver  only  with  consent  of 
appointing  court  held  displaced,  pro 
tanto,  where  surety  on  bond  of  public 
contractor  is  in  receiver's  hands,  by 
this  section.  U.  S.  v.  Illinois  Surety 
Co.  (D.  C.)  238  F.  840. 

Though  contractor's  bond  declared 
that  it  should  be  responsible  for  all 
damages  to  person  or  property  which 
might  occur  in  connection  with  prose- 
cution of  work,  and  its  bond  was  con- 
ditioned for  faithful  performance,  Unit- 
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ed  States  had  no  right  of  action  on  ac- 
count of  contractor's  negligent  injury 
of  property  of  a  third  person,  not  a 
party  to  the  contract.  U.  S.  v.  O.  A. 
Riffle  Co.  (D.  C.)  247  F.  374. 

32.  -^->  Conditions  precedents— One 
holding  claims  against  bankrupt  gov- 
ernment contractor  can  recover  amount 
due  thereon  from  surety,  without  wait- 
ing for  determination  of  amount  of  div- 
idends in  bankruptcy,  but  must  assign 
to  surety  her  interest  in  dividends. 
United  States  Fidelity  &  Guaranty  Co. 
v.  Eichel,  241  F.  357,  154  C.  C.  A.  237. 

In  this  section  the  proviso  that  such 
a  "suit  shall  not  be  commenced  until 
after  the  complete  performance  of  said 
contract  and  final  settlement  thereof" 
must  be  construed  as  meaning  that  the 
contract  must  be  completed  in  the 
sense  that  the  government  is  satisfied 
that  enough  has  been  done  to  dis- 
charge the  surety  as  to  the  United 
States.  The  sole  purpose  of  the  pro- 
viso is  to  protect  the  United  States  in 
its  prior  right  of  suit,  and  where 
through  its  proper  officers  it  has  for- 
mally approved  a  final  settlement  with 
the  contractor,  the  fact  that  it  has  re- 
tained a  part  of  the  contract  price  to 
cover  the  cost  of  completing  certain 
items  of  work,  or  that  the  settlement 
is  not  agreed  to  by  the  contractor, 
cannot  operate  to  postpone  the  right 
of  unpaid  subcontractors  to  begin  suit 
on  the  bond  until  all  items  in  dispute 
between  the  contractor  and  the  govern- 
ment have  been  adjusted.  Robinson  v. 
U.  S.  (C.  C.  A.)  251  F.  461. 

33.  Assignability  ef  causes  of  actions 
on  bonds.— The  claims  of  laborers  who 
performed  services  for  a  subcontractor 
on  government  work  are  assignable, 
and  the  assignee  may  recover  therefor 
on  the  contractor's  bond.  Bartlett  & 
Kling  V.  Dings,  249  F.  322,  161  C.  O.  A. 
330. 

An  assignee  of  a  claim  for  materials 
supplied  to  a  subcontractor  and  used 
in  a  government  building  held  entitled 
to  the  benefit  of  the  bond  given  by  the 
contractor  under  this  section.  U.  3.  v. 
Brent  (D.  C.)  236  F.  771. 

34.  Time  to  sue  and  iimitations^The 

approval  by  the  Treasury  Department 
of  a  settlement  with  a  public  contractor 
adopted  by  the  supervising  architect 
held  a  "final  settlement"  of  the  con- 
tract, within  this  section.  Illinois 
Surety  Co.  v.  U.  S.,  36  S.  Ot.  321,  240 
U.  S.  214,  60  L.  Ed.  609,  modifying 
judgment  215  F.  334,  131  C.  C.  A.  476. 

Final  settlement  by  the  Treasurer 
with  a  contractor,  who  gave  a  bond  un- 
der this  section,  held,  the  date  on 
which  the  settlement  was  recommend- 
ed. American  Bonding  Co.  of  Balti- 
more ▼.  U.  S.,  233  F.  364,  147  C.  C.  A. 
300. 

The  one-year  limitation  against  ac« 
tions  on  bonds  required  by  this  section 
of  contractors  performing  work  for  the 
United  States  begins  to  run  from  the 
time  of  settlement  by  the  government 
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with^the  contractors.  Bartlett  &  Kling 
V.  Dings,  249  F.  322,  161  C.  C.  A.  330. 

Under  this  section  the  time  limit  is 
the  same  in  case  of  the  original  plain- 
tiff and  an  intervener.  Pederson  v.  U. 
8.  (C.  C.  A.)  253  F.  622. 

Under  a  government  contract,  where 
materialmen  and  laborers  have  a  right 
to  sue  on  a  bond  immediately  on  fail- 
ure of  contractor  to  pay  them,  and  the 
government  had  no  right  to  sue  until 
the  completion  of  the  work,  material- 
men and  laborers  who  had  sued  years 
before  the  right  of  the  government 
against  the  bond  had  matured  are  en- 
titled to  their  money,  and  need  not 
await  the  outcome  of  litigation  pending 
between  the  sureties  and  the  United 
States.  McPhee  v.  U.  S.  (Colo.)  174 
P.  808;  Owen  v.  Same,  Id.  816. 

37.  Jurisdiction  of  state  and  federal 

courts^— Under  this  section,  an  action 
on  a  bond  of  a  contractor  with  the 
United  States  government  is  not  with- 
in the  jurisdiction  of  the  state  courts 
of  common  pleas,  though  an  affidavit  of 
defense  may  have  been  filed.  U.  S.  v. 
Illinois  Surety  Co.,  98  A.  730,  253  Pa. 
557. 

United  States  court  has  jurisdiction 
to  dispose  of  suit  on  surety  bond  given 
United  States  government  for  perform- 
ance of  contract  within  South  Carolina 
for  erection  of  post  office,  under  this 
section.  Equitable  Surety  Co.  v.  Illi- 
nois Surety  Co.  (S.  C.)  94  S.  E.  882. 

38.  Parties^— Participation  by  an  as- 
signee in  a  suit  by  laborers  and  ma- 
terialmen, brought  in  the  name  of  the 
United  States  under  this  section,  is  not 
a  filing  of  a  claim  on  behalf  of  the 
assignor,  on  whose  behalf  there  was 
an  intervention,  so  as  to  warrant  judg- 
ment for  the  assignor  on  a  finding  that 
the  assignment  was  invalid.  Illinois 
Surety  Co.  v.  U.  S..  36  S.  Ct.  321,  240 
U.  S.  214,  60  L.  Ed.  609,  modifying 
judgment  215  F.  334,  131  C.  C.  A.  476. 

Where  suit  is  brought  by  one  sub- 
contractor against  the  surety,  and  oth- 
er subcontractors  intervene  therein, 
prohibition  will  not  lie  against  the  Dis- 
trict Court  assuming  jurisdiction  of 
such  intervening  petitions,  though  no 
process  has  been  issued  thereon,  and 
notice  of  the  filing  thereof  has  not 
been  given.  Ex  parte  Southwestern 
Surety  Ins.  Co.,  38  S.  Ct.  430,  247  U. 
S.  19,  62  L.  Ed,  961. 

381/2.  Process  and  service^— Under 
this  section,  service  upon  surety  com- 
pany, doing  business  under  act  beyond 
state  or  territory  of  incorporation, 
through  clerk  of  District  Court,  being 
manifestly  personal,  there  must  be  per- 
sonal service  upon  resident  agent  of 
such  company;  Rev.  St.  {  914  (Comp. 
St.  1916,  §  1537),  having  no  applica- 
tion. U.  S.  V.  Southern  Dredging  Co. 
(D.  C.)  251  F.  400. 

39.  Pleadlno.— The  court  may  permit 
a  defective  statement  in  a  complaint 
by  a  subcontractor  under  this  section 
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upon  a  public  contractor's  bond  to  be 
corrected  ao  as  to  show  that  the  action 
was  not  prematurely  brought.  Illinois 
Surety  Co.  ▼.  U.  S.,  36  S.  Ct  321,  240 
V.  S.  214,  60  Li.  £d.  60»,  modifying 
judgment  215  F.  334,  131  C.  G.  A.  476. 

Where  creditors  sued  on  the  bond  of 
a  goyemment  contractor  alleging  that 
the  contractor  forfeited,  abandoned,  and 
gave  up  his  contract,  they  are  bound 
by  such  allegation  as  between  them- 
selTes  and  the  United  States,  which  in- 
tervened and  claimed  under  the  bond. 
McPhee  ▼.  tJ.  S.  (Colo.)  174  P.  808; 
Owen  ▼.  Same,  Id.  816. 

47.  Priority^— Where  the  proceeds  of 
a  government  contract  came  into  the 
possession  of  the  contractor's  trustee 
in  bankruptcy,  the  laborers  and  mate- 
rialmen, who  had  not  been  paid,  and 
the  surety  on  the  contractor's  bond  giv- 
en as  required  by  this  section  who  had 
paid  some  claims  for  labor  and  mate- 


rials, are  entitled  to  the  fund  in  pref- 
erence to  the  contractor's  assignee  and 
general  creditors.  In  re  P.  McGatry  & 
Son,  240  F.  400,  153  C.  C.  A.  326. 

Under  a  government  contractor's 
bond  which  gives  individual  creditors 
and  the  United  States  independent 
causes  of  action,  such  as  a  bond  under 
this  section,  priorities  as  between  in- 
dividual creditors  and  the  government 
should  be  as  though  between  man  and 
man.  McPhee  v.  U.  S.  (Colo.)  174  P. 
808;   Owen  v.  Same,  Id.  816. 

Under  a  government  contractor's 
bond,  where  materialmen  and  laborers 
have  separate  rights  and  may  main- 
tain separate  actions  on  the  bond,  pay- 
ment by  surety  to  either  one  discharg- 
es his  obligation  as  to  the  others  to 
the  extent  of  such  payment.    Id. 

Cited  without  deflnlte  application, 
Peoples  v.  Peoples  Bros.  (D.  C.)  254 
F.  489. 


§  6932a. .  (Act  July  9,  1918,  c.  143.)     Lease  ef  buildings  for  military 
purposes. 

In  time  of  war,  or  when  war  is  imminent,  the  Secretary  of  War 
is  hereby  authorized,  in  his  discretion,  to  rent  or  lease  any  building 
or  part  of  building  in  the  District  of  Columbia  that  may  be  re- 
quired for  military  purposes.     (40  Stat.  861.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for-  the  fiscal 
year  1919,  dted  abore. 

§  6933c.  (Act  July  8,  1918,  c.  139,  §  1.)  Requisition  of  buildings  in 
District  of  Colutobia  by  Secretary  of  War. 
The  Secretary  of  War  is  authorized,  for  the  official  purposes  of 
the  War  Department,  and  within  the  limits  of  the  appropriations 
for  rent  made  by  this  or  any  other  Act  making  appropriations  for 
the  War  Department,  to  requisition  the  use  of,  and  take  possession 
of,  any  building  or  any  space  in  any  building,  and  the  appurte- 
nances thereof,  in  the  District  of  Columbia,  other  than  a  dwelling 
house  occupied  as  such  or  a  building  occupied  by  any  other  branch 
of  the  United  States  Government,  and  he  shall  ascertain  and  pay 
just  compensation  for  such  use.  If  the  amount  of  compensation 
so  ascertained  be  not  satisfactory  to  the  person  entitled  to  re- 
ceive the  same,  such  person  shall  be  paid  seventy-five  per  centum 
of  such  amount  and  shall  be  entitled  to  sue  the  United  States  to 
recover  such  further  sum  as,  added  to  said  seventy-five  per  centum, 
will  make  up  such  amount  as  will  be  just  compensation  for  such 
use  in  the  manner  provided  by  section  twenty-four,  paragraph 
twenty,  and  section  one  hundred  and  forty-five,  of  the  Judicial 
Code.    (40  Stat.  826.) 

This  section  was  a  provision  of  the  deficiency  appropriation  act  on  account 
of  war  expenses  for  the  fiscal  year  ending  June  30,  1918,  accompanying  an 
appropriation  for  rent  of  buildings  in  the  District  of  Oolumbia  for  the  War 
Department,  dted  above. 
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Sec.  Sec 

6941.  Uniforms  and  equipments.  6944.  Secretary  of  War  may  lease  pub- 

6841a.  Sale   of   property    acquired    for  lie   property   not   required    for 

war  purposes.  public  use. 

6941aa.  Sale  of  war  supplies.  6950.  Releasing  property  from  attach- 

6943.  Secretary  of  Treasury  may  lease  ment. 
unproductive  public  property. 

§  6941.  (R.  S.  §  3748.)     Uniforms  and  equipments. 

Construction   and   operation   in   gen-  sion  by  one  not  an  officer  or  soldier  of 

eralw^Evidence  that  a  pistol  was  found  the  United  States  prima  facie  evidence 

in  defendant's  possession  was  sufficient  that  it  was  obtained  in  violation  of  the 

to  sustain  a  verdict  of  guilty  under  Rev.  statute.    Holland  t,  U.  S.    (C.   O.  A.) 

St.  §§  1242,  3748  (Comp.  St.  1916,  §§  238  F.  529. 
1973,  6941),  which  make  such  posses- 

§  6941a.  (Act  May  10,  1918,  c.  70.)  Sale  of  property  acquired 
for  war  purposes. 
That  during  the  existing  emergency  the  President  be,  and  he 
hereby  is,  authorized,  in  his  discretion,  and  upon  such  terms  as  he 
shall  deem  expedient,  through  the  head  of  any  executive  depart- 
ment, to  sell  any  supplies,  materials,  equipment  or  other  property 
heretofore  or  hereafter  purchased,  acquired,  or  manufactured  by 
the  United  States  in  connection  with,  or  incidental  to,  the  prose- 
cution of  the  war,  to  any  person,  partnership,  association,  or  cor- 
poration, or  to  any  foreign  State  or  Government  engaged  in  war 
against  any  Government  with  which  the  United  States  is  at  war ; 
and  any  moneys  received  by  the  United  States  as  the  proceeds  of 
any  such  sale  shall  be  covered  into  the  Treasury  of  the  United 
States  and  a  full  report  of  the  same  shall  be  forthwith  submitted 
to  Congress.    (40  Stat.  548.) 

Tills  was  an  act  entitled  '*An  act  authorizing  the  President  during  the  ex- 
isting emergency  to  sell  supplies,  materials,  equipment,  or  other  property, 
heretofore  or  hereafter  purchased,  acquired,  or  manufactured  by  the  Unit- 
ed States,  in  •connection  with,  or  incidental  to,  the  prosecution  of  the  war," 
cited  above. 

§  6941aa.  (Act  July  9,  1918,  c.  143,  repealed  in  part,  Act  Feb.  25, 
1919,  c.  39,  §  3.)  Sale  of  war  supplies. 
That  the  President  be,  and  he  hereby  is,  authorized,  through  the 
head  of  any  executive  department,  to  sell,  upon  such  terms  as  the 
head  of  such  department  shall  deem  expedient,  to  any  person,  part- 
nership, association,  corporation,  or  any  other  department  of  the 
Government,  or  to  any  foreign  State  or  Government,  engaged  in 
war  against  any  Government  with  which  the  United  States  is  at 
war,  any  war  supplies,  material  and  equipment,  and  any  by-products 
thereof,  and  any  building,  plant  or  factory,  acquired  since  April 
sixth,  nineteen  hundred  and  seventeen,  including  the  lands  upon 
which  the  plant  or  factory  may  be  situated,  for  the  production  of 
such  war  supplies,  materials,  and  equipment  which,  during  the  pres- 
ent emergency,  may  have  or  may  hereafter  be  purchased,  acquired, 
or  manufactt^red  by  the  United  States:  Provided  further.  That 
sales  of  guns  and  ammunition  made  under  the  authority  contained 
in  this  or  any  other  Act  shall  be  limited  to  sales  to  other  depart- 
ments of  the  Government  and  to  foreign  States  or  Governments  en- 
gaged in  war  against  any  Government  with  which  the  United  States 
is  at  war,  and  to  members  of  the  National  Rifle  Association  and 
oi  other  recognized  associations  organized  in  the  United  States  for 
the  encouragement  of  small-arms  target  practice:  Provided  fur- 
ther. That  a  detailed  report  shall  be  made  to  Congress  on  the  first 
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day  of  each  regular  session  of  the  sales  of  any  war  supplies,  mate- 
riel, lands,  factories,  or  buildings,  and  equipment  made  under  the 
authority  contained  in  this  or  any  other  Act,  except  sales  made  to 
any  foreign  State  or' Government  engaged  in  war  against  any  Gov- 
ernment with  which  the  United  States  is  at  war,  showing  the  char- 
acter of  the  articles  sold,  to  whom  sold,  the  price  received  therefor, 
and  the  purpose  for  which  sold.     (40  Stat.  850,  1173.) 

This  Bection  was  repealed  in  [>art  by  Act  July  9,  1919,  c.  143,  cited  above. 
Said  repeal  consisted  in  striking  from  the  end  of  the  section  the  following 
proviso:  "Provided,  That  any  moneys  received  by  the  United  States  as  the 
proceeds  of  any' such  sale  shall  be  deposited  to  the  credit  of  that  appropri- 
ation out  of  which  was  paid  the  cost  to  the  Government  of  the  property  thus 
sold,  and  the  same  shall  immediately  become  available  for  the  purposes  named 
in  the  original  appropriation." 

§'6943.  (Act  March  3,  1879,  c.  182,  §  1.)     Secretary  of  Treasury 
may  lease  unproductive  public  property. 

Extent  of  powers— Under  Rev.  St.  {  occupied     and     unproductive     Alaska 

1956    (Comp.    St.   1916,   §    8850),    this  islands     for     propagation     of     foxes, 

section,   and  Act  May  14,   1898,  f  10  Whelpley  v.  Grosvold  (0.  G.  A.)  249  F. 

(Comp.    St.    1916,    §    5091),    Secretary  812. 
of  Treasury  had  authority  to  lease  un- 

§  6944.  (Act  July  28,  1892,  c.  316.)     Socretary  of  War  may  lease 
public  property  not  required  for  public  use. 

Extent  of  power.— This  section  held      Black    Warrior    river,    Ala.      80   Op. 
not  to  authorize  secretary  to  lease  wa-       Atty.  Gen.  154. 
ter  power  created  by  dam  and  lock  on 

§  6950.  (R.  S.  §  3753.)     Releasing  property  from  attachment. 

Property  of  government  contraotor.—  could   assert   the  immunity,   and   con- 

If  property  of  government  contractor  tractor  could  not  do  so  in  action  against 

was   immune    from    attachment   under  it.    Missouri  Valley  Bridge  &  Iron  Co. 

this  section  held,  that  government  alone  v.  Blake,  231  F.  417,  145  G.  G.  A.  411. 
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Sec. 

6953a.  Joint   Committee   on    Printing; 
reelected  Congress  men  to  con- 
tinue as  members  of  until  suc- 
cessors chosen ;  powers  during 
recess. 
6955.  Joint  Committee  on  Public  Print- 
ing; remedying  neglect  or  delay 
in  public  printing. 
6957.  Standards  of  paper ;  samples ;  ad- 
vertisements for  proposals. 

6959.  Opening     bids;       accompanying 

bonds. 

6960.  Approval  of  contract;    time  for 

performance ;    bonds. 
6972.  Duties  of  Public  Printer. 
6980.  Annual  estimates  for  paper. 
6987a.  Branch  printing  office  for  State, 

War,   and  Navy   departments 

abolished. 


Sec. 

6990.  Officers  and  assistants  not  to  be 
interested     In  '  printing     con- 
tracts. 
7000a.  Compensation  of  certain  opera- 
tives. 
7135a.  Bulletins  of.  Surgeon  General  of 
Army  for  instruction  of  med- 
ical officers. 
7159aa.  Contract  or  open  market  pur- 
chase of  printing  and  binding 
for  Army  in  time  of  actual 
hostilities. 
7173a.  Restrictions-     on     printing     by 
branches   or   officers   of   Gov- 
ernment service. 
7176a.  (Government  printing  to  be  done 
at   Government   Printing   Of- 
fice. 


§  6953a.  (Act  March  3,  1917,  c.  163,  §  6.)  Joint  Committee  on 
Printing;  reelected  Congressmen  to  continue  as  members  of 
until  successors  chosen;  powers  during  recess. 
Hereafter  the  members  of  the  Joint  Committee  on  Printing  who 
are  reelected  to  the  succeeding  Congress  shall  continue  as  members 
of  said  committee  until  their  successors  are  chosen :  Provided,  That 
the  President  oi  the  Senate  and  the  Speaker  of  the  House  of  Rep- 
resentatives shall,  on  the  last  day  of  a  Congress,  appoint  members 
of  their  respective  Houses  who  have  been  elected  to  the  succeeding 
Congress  to  fill  any  vacancies  which  may  then  be  about  to  occur 
on  said  committee,  and  such  appointees  and  the  members  of  said 
committee  who  shall  have  been  reelected  shall  continue  until  their 
successors  are  chosen.  The  Joint  Committee  on  Printing  shall, 
when  Congress  is  not  in  session,  exercise  all  the  powers  and  duties 
devolving  upon  said  committee  as  provided  by  law,  the  same  as 
when  Congress  is  in  session.     (39  Stat.  1121.) 

This  was  section  6  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1918,  cited  above. 

§  6955.  (Act  Jan.  12, 1895,  c.  23,  §  2,  as  amended,  Act  March  1, 1907, 
c.  2284,  §  1,  and  superseded  by  Act  March  1,  1919,  c.  86,  §  11.) 
(Par.   1.)     Joint  Committee  on  Public  Printing;    remedying 
neglect  or  delay  in  public  printing. 
The  Joint  Committee  on  Printing  shall  have  power  to  adopt  and 
employ  such  measures  as,  in  its  discretion,  may  be  deemed  nec- 
essary to  remedy  any  neglect,  delay,  duplication,  or  waste  in  the 
public  printing  and  binding  and  the  distribution  of  Government 
publications.     (28  Stat.  601.    34  Stat.  1012.    40  Stat.  1270.) 

This  section  is  a  part  of  §  11  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  a  some- 
what similar  provision  of  Act  Jan.  12,  1895,  c.  23,  §  2,  as  amended  by  Act 
March  1,  1907,  c.  22S4,  §  1.     See  Comp.  St.  1916,  §  6955. 

§  6957.  (Act  Jan.  12,  1895,  c.  23,  §  3.)     Standards  of  paper;   sam- 
ples; advertisements  for  proposals. 


Construction  and  operation  in  gen- 
erals—U.  S.  V.  Republic  Bag  &  Paper 
Co.  (C.  C.  A.)  250  F.  79. 

All  paper  furnished  by  the  Public 
Printer  on  requisitions  for  the  ordinary 
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chargeable  to  their  appropriations  must 
be  purchased  in  accordance  with  the 
provisions  of  this  section.  30  Op.  Atty. 
Gen.  241. 
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§  6959.  (Act  Jan.  12,  1895,  c.  23»  §  5.)     Opening  bids ;  accon:q)any- 
ing  bonds. 

Rejection    of    bids.— Under    require-  ject  any  or  all  bide  in  its  discretion; 

ment  of  this  section  that  the  committee  and  its  action  in  rejecting  a  bid,  al- 

on  printing  shall  award  contracts  "to  though  it  is  the  lowest,  cannot  be  re- 

the  lowest  and  best  bidder  for  the  in-  viewed  in  a  mandamus  proceeding  by 

terest  of  the  government/'  the  commit-  such  bidder.    Champion  Coated  Paper 

tee  has  the  power  to  reserve  the  right,  Co.  v.  Joint  Committee  on  Printing  of 

in  its  advertisements  for  bids,  to  re-  Congress,  47  App.  D.  C.  141. 

§  6960.  (Act  Jan.  12,  1895,  c.  23,  §  6.)     Approval  of  contract;  time 
for  performance;  bonds. 

CoDStruotion  of  contraot.— Proposals  term  of  six  months  to  "furnish    •    •    • 

by  the  Public  Printer  for  the  purchase  so  much  of  the  estimated  quantity  as 

of  print  paper  also  contained  the  ad-  may  be  ordered  by  the  party  of  the  sec- 

vertisements   inviting   bids   which    set  ond  part."    Held,  that  by  the  terms  of 

forth  in  a  schedule  the  estimated  quan-  the    contract    the    quantity    defendant 

tity  of   each   kind   of  paper  required.  was   required   to   furnish   was  limited 

Both  advertisement  and  proposal  pro-  by  the   estimate  as  a  maximum,   and 

vided  that  the  buccessful  bidder  would  that,  whatever  the  reason  for  the  vari- 

be  required  to  enter  into  a  contract  to  ance  between  the  contract  and  propos- 

fomish  the  quantity  required,  "wheth-  al,  the  contract  must  govern  as  deter- 

er  more  or  less  than  the  estimates.*'  mining  the  obligation  of  defendant.    U. 

Defendant's  bid  was  accepted,  and  it  S.  v.  Republic  Bag  &  Paper  Co.  (C.  C. 

entered   into  a   contract,  prepared  by  A.)  250  F.  79. 
the   government,   requiring  it  for  the 

§  6972.  (Act  Jan.  12,  1895,  c.  23,  §  18.)     Duties  of  Public  Printer. 

Cited    without    definite    application. 

Curved  Electrotjrpe  Plate  Co.  of  New 
York  V.  U.  S.,  60  Ct  CL  258. 

§  6980.  (Act  Jan.  12, 1895,  c.  23,  §  26.)     Annual  estimates  for  paper. 

Cited    without    definite    application, 

•  Curved  Electrotype  Plate  Co.  of  New 

York  V.  U.  S.,  50  Ct.  CI.  258. 

§  6987a.  (Act  March  3,  1917,  c.  163,  §  1.)  Branch  printing  office 
for  State,  War,  and  Navy  departments  abolished. 
The  Public  Printer  is  directed  to  remove,  within  thirty  days  after 
the  passage  of  this  Act,  all  printing  machinery,  material,  and  so 
forth,  from  all  rooms  in  the  State,  War,  and  Navy  Building  now  as- 
signed to  the  Department  of  State^  and  the  State,  War,  and  Navy 
branch  printing  office  is  hereby  abolished.     (39  Stat.  1083.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  approi>riation 
act  for  the  fiscal  year  1918|  cited  above. 

§  6990.  (Act  Jan.  12,  1895,  c.  23,  §  34.)     Officers  and  assistants  not 
to  be  interested  in  printing  contracts. 

Cited    without    definite    application, 

Curved  Electrotype  Plate  Co.  of  New 
York  V.  U.  a,  50  Ct.  CI.  258. 

§  7000a.  (Act  July  8,  1918,  c.  139,  §  1.)     Compensation  of  certain 
operatives. 

From  and  after  the  passage  of  this  Act  the  compensation  of  all 
printer-linotype  operators,  printer-monotype-keyboard  operators, 
makers-up,  proofreaders,  and  pressmen  employed  in  the  Govern- 
ment Printing  Office  shall  be  at  the  rate  of  65  cents  per  hour  for  the 
time  actually  employed,  and  that  the  pay  of  all  compositors,  book- 
binders, and  bookbinder-machine  operators  employed  in  the  Gov- 
ernment Printing  Office  shall  be  at  the  rate  of  60  cents  per  hour 
for  the  time  actually  employed:  Provided,  That  employees  of  the 
Government  Printing  Office  whose  wages  are  increased  by  the 
provisions  of  this  Act  shall  be  paid  at  the  rates  provided  for  here- 
in during  the  period  of  the  present  war  and  for  six  months  after 
the  proclamation  of  peace,  when  the  wages  paid  such  employees 
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shall  thereafter  be  at  the  rates  paid  at  the  time  of  the  passage  of 
this  Act,  unless  otherwise  provided  by  law.     (40  Stat.  836.) 

This  section  was  a  part  of  the  deficiency  appropriation  act  on  account  of 
war  expenses  for  the  fiscal  year  ending  June^30»  1918,  dted  above. 

§  7135a.  (Act  July  1,  1918,  c.  113,  §  1.)  Bulletins  of  Surgeon  Gen- 
eral of  Army  for  instruction  of  medical  officers. 
The  sum  of  $3,000,  or  so  much  thereof  as  may  be  necessary,  may 
be  used  for  the  publication,  from  time  to  time,  of  bulletins  prepared 
under  the  direction  of  the  Surgeon  General  of  the  Army,  for  the 
instruction  of  medical  officers,  when  approved  by  the  Secretary 
of  War.    (40  Stat.  700.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1910,  .cited  above.  It  supersedes  a  spiUar  provision  of  Act  June  12, 
1917,  c.  27,  §  1,  40  Stat.  174. 

§  7159aa.  (Act  Jan.  12,  1895,  c.  23,  §  87,  as  amended.  Act  May  12, 
1917,  c.  12.)  Contract  or  open  market  purchase  of  printing 
and  binding  for  Army,  in  time  of  actual  hostilities. 

In  time  of  actual  hostilities  the  Secretary  of  War  may  pro- 
cure from  commercial  or  other  printing  establishments,  by  con- 
tract or  open  market  purchase,  such  printing  and  binding  as  may 
be  required  for  the  use  of  the  Army  and  also  for  the  National  Guard 
of  the  several  States  and  Territories  and  of  the  District  of  Colum- 
bia or  other  military  forces  while  in  the  military  service  of  the 
United  States  or  about  to  be  called  into  said  service,  payment  for 
such  printing  and  binding  to  be  made  from  available  appropria- 
tions.    (40  Stat.  75.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above.  It  was  preceded  by  the  following  clause:  ''That 
section  eighty-seven  of  the  printing  and  binding  Act,  approved  January 
twelfth,  eighteen  hundred  and  ninety-five  (volun^  twenty-eight.  Revised  Stat- 
utes, page  six  hundred  and  twenty-two),  and  section  two  of  the  act*  approved 
June  thirtieth,  nineteen  hundred  and  six  (volume  thirty-four.  Revised  Stat- 
utes, page  seven  hundred  and  sixty-two),  are  hereby  amended  as  foUows.'* 

See  U.  S.  Oomp.  St.  1916,  §  7159.    See,  also,  ante,  S  6676a. 

§  7173a.  (Act  March  1,  1919,  c.  86,  §  11.)  Restrictions  on  printing 
by  branches  or  officers  of  Government  service. 
Hereafter  no  journal,  magazine,  periodical,  or  other  similar  pub- 
lication, shall  be  printed  and  issued  by  any  branch  or  officer  of  the 
Government  service  unless  the  Same  shall  have  been  specifically  au- 
thorized by  Congress,  but  such  publications  as  are  now  being  print- 
ed without  specific  authority  from  Congress  may,  in  the  discretion 
of  the  Joint  Committee  on  Printing,  be  continued  until  the  close 
of  the  next  regular  session  of  Congress,  when,  if  authority  for 
their  continuance  is  not  then  granted  by  Congress  they  shall  not 
thereafter  be  printed.     (40  Stat.  1270.) 

This  section  is  a  part  of  §  11  of  the  legislative,  executive,  and  Judicial  ap- 
propriation act  for  the  fiscal  year  1920,  cited  above. 

§  7176a.  (Act  March  1,  1919,  c.  86,  §  11.)  Government  printing 
to  be  done  at  Government  Printing  Office. 
On  and  after  July  1,  1919,  all  printing,  binding,  and  blank-book 
work  for  Congress,  the  Executive  Office,  the  judiciary,  and  every 
executive  department,  independent  office,  and  establishment  of  the 
Government,  shall  be  done  at  the  Government  Printing  Office,  ex- 
cept such  classes  of  work  as  shall  be  deemed  by  the  Joint  Com- 
mittee on  Printing  to  be  urgent  or  necessary  to  have  done  else- 
where than  in  the  District  of  Columbia  for  the  exclusive  use  o' 
any  field  service  outside  of  said  District.     (40  Stat.  1270.) 

This  section  is  a  part  of  §  11  of  the  legislative,  executive,  and  judicial  ap 
propriation  act  for  the  fiscal  year  1020,  cited  above. 
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Chap.  Set. 

1.  Post-offices  and  postmasters 7190 

2.  Carriers,  branch  offices^  and  receiving -boxes 7300aa 

3.  Mail   matter 7302 

4.  Postage    7345 

6.^   Postage  stamps,  postal  cards,  and  envelopes 7392 

6.     Registered   mail 7405 

8.  Contracts  for  carrying  the  mails 7427 

9.  Carrying  the  mail 7458 

9A.  Rural  post  roads 7477bb 

10.  Railway    service ) 7478 

11.  Foreign  mail-service 7539a 

12.  Post-office   inspectors 7548a 

13A.  Postal  savings  dopositories 7580 

14.    Accounts  and  revenues 7607 


CHAPTER  ONE— POST-OFFICES  AND  POST- 

MASTERS     . 


Sec. 

7190.  Appointment  and  removal  of  post- 
masters;   tenure  of  office. 
T193a.  Bonds;    Liberty  Loan  Bonds  in 

lien  of  other  bonds. 
7211a.  Adjustment      of      postmasters' 
claims  for  losses  by  burglary 
and  fire. 
7218kia.  Salaries    of    postmasters;     of 

fourth-class ;    increase. 
7220a.  Salaries  of  postmasters ;  adjust- 
ment.. 
7226a.  Salaries    of    postmasters;     in- 
crease   to    first,    second    and 
third  class  postmasters  during 
war. 
7227a.  Salaries  of  assistant  postmasters 
or  supervisory  officials  at  first 
daas  offices. 
7231a.  Foremen  and   stenographers   at 

first-class  offices;    salaries. 
7231aa.  Clerk  hire  for  third  class  post- 
masters on  leave  without  pay 
for  military  purposes. 
7231b.  Appointment  and  assignment  of 

derks. 
7232.  Bonds   of  assistant   postmasters, 

cashiers  and  employes. 
7236a.  Excess  of  number  of  clerks  ap- 
propriated  for  for  iMirticular 
grades. 
7236aa.  Clerks    In    first    and    second 
class  offices  and  letter  car- 
riers in  City  Delivery  Serv- 
ice;  grades;   salaries;   pro* 
motion. 
i237a.  Allowances  to^third  class  offices 
for  clerical  services. 
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Sec.  ^ 

7237b.  Assistant  postmasters  at  third 
class  post  offices. 

7238b.  Eiight  hour  day  for  watchmen, 
messengers,  laborers  and  cer- 
tain railway  postal  clerks. 

7230aa.  Holidays  in  Post  Office  Depart- 
ment. 

7289b.  Compensatory  time ;  services  on 
holidays  of  "special  derks." 

7239c.  Same;  services  on  Sundays  or 
holidays  of  foremen  and  oth- 
ers. 

7289d.  Compensatory  time;  overtime 
in  lieu  of. 

7239e.  Same;  certain  railway  postal 
clerks. 

7241a.  Leaves  of  absence;   credit  of. 

7244a.  Beinstatement  of  employ^  en- 
tering military   service. 

7246a.  Pay  of  certain  substitute,  tem- 
porary, or  auxiliary  clerks  and 
letter  carriers. 

7245b.  Begular  clerks;  overtime. 

7256a.  Navy  mail  derks  and  assist- 
ants ;  shore  duty. 

7256aa.  Navy  mail  clerks  assistants; 
sections  725(3,  7256a,  extend- 
ed. 

7258.  Premises  leased  for  postoffices. 

7259a.  Rental  of  first,  second,  third 
class  post  offices. 

7264a.  Sale  of  post-route  maps  and  ru- 
ral-delivery maps. 

7266.  Contracts  for  furnishing  offidal 
guide;  term. 
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§  7190.  (Act  July  12,  1876,  c.  179,  §  6.)    Appointment  and  removal 
of  postmasters;  tenure  of  office. 

Immunity  of  postmaster^^The  mere  Senate  remove  postmaster.    Porter  ▼. 

Incumbency  of  the  office  of  postmaster  Coble,  246  F.  244,  158  G.  G.  A.  404. 

constitutes  no  privilege  from  arrest  in  Petition  by  postmaster  showing  that 

civil  actions.    Bartlett  v.  Bonazzi  (Vt)  he  was  removed  .by  Postmaster  Gener- 

98  A.  79.                                          '  al  held  not  to  state  cause  of  action, 

Removal  of  p08tma8t6rs.F-Under  for,  it  not  being  alleged  that  President 
Const.  U.  S.  art  2^  §  2,  cl.  2,  President,  did  not  authorize  removal  by  Post- 
while  appointment  of  postmaster  must  master  General,  it  must  be  presumed 
1)p  confirmed  by  Senate,  may  without  that  Postmaster  General  so  acted  un- 
consent   or   submission   of   matter   to  der  direction  of  President.    Id. 

§  7193a.  (Act  July  2,  1918,  c.  117,  §  6.)  Bonds;  Liberty  Loan 
Bonds  in  lieu  of  other  bonds. 
The  Postmaster  General  may,  under  such  rules  and  regulations 
as  he  shall  prescribe,  accept  United  States  liberty  loan  bonds  in 
lieu  of  either  corporate  or  personal  surety  from  contractors,  offi- 
cers, and  employees  of  the  Postal  Service  to  indemnify  the  Gov- 
ernment against  losses  resulting  from  the  failure  of  any  contractor, 
officer,  or  employee  of  the  Postal  Service  to  properly  discharge  his 
official  duty.    (40  Stat.  753.) 

This  section  was  section  6  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  7211a.  (Act  July  2,  1918,  c.  117,  §  10.)  Adjustment  of  postmas- 
ters' claims  for  losses  by  burglary  and  fire. 
That  the  Act  approved  January  twenty-first,  nineteen  hundred 
and  fourteen  (Thirty-eighth  Statutes,  page  two  hundred  and  sev- 
enty-eight), authorizing  the  Postmaster  General  to  adjust  certain 
claims  of  postmasters  for  loss  by  burglary,  fire,  or  other  unavoid- 
able casualty,  be  so  amended  as  to  include  United  States  War 
Savings  Certificate  Stamps,  United  States  Government  Thrift 
Stamps,  war  tax  revenue  stamps,  and  funds  received  from  the  sale 
of  such  stamps:  Provided,  That  this  Act  shall  not  embrace  any 
claim  for  losses  as  aforesaid  which  accrued  prior  to  September 
twenty-fourth,  nineteen  hundred  and  seventeen,  and  all  such  claims 
must  be  presented  within  six  months  from  the  time  the  loss  oc- 
curred.   (40  Stat.  754.) 

This  section  was  section  10  of  the  postal  service  appropriation  act  for 
the  fiscal  year  1919,  cited  above.    See  U.  S.  Comp.  St  1916,  |  7211. 

§  7218aa.  (Act  July  2,  1918,  c.  117,  §  2.)  Salaries  of  postmasters 
of  fourth-class;  increase. 
Postmasters  of  the  fourth  class  shall  receive  the  same  compen- 
sation as  now  provided  by  law,  except  that  they  shall  receive  one 
hundred  per  centum  of  the  cancellations  of  the  first  $80  or  less 
per  quarter:  Provided  further,  That,  if  the  compensation  does  not 
exceed  $50  for  any  one  quarter,  fourth-class  postmaster  shall  be 
allowed  an  increase  of  twenty  per  centum  of  the  compensation 
allowed  under  existing  law :  Provided  further,  That  no  office  shall 
be  advanced  to  third  class  by  reason  of  the  temporary  increases 
herein  provided.    (40  Stat.  752.) 

This  section  was  a  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

The  postal  service  appropriation  act  for  the  fiscal  year  1920,  Act  Feb.  28, 
1919,  c.  69,  §  2,  40  Stat.  1199,  contains  the  following  provision:  '^Provided 
further.  That  during  the  fiscal  year  ending  June  30,  1920,  postmasters  of  the 
fourth  class  shall  receive  the  same  compensation  as  now  provided  by  law,  ex- 
cept that  they  shall  receive  100  per  centum  of  the  cancellations  of  the  first  $100 
or  less  per  quarter:  Provided  further.  That  if  the  compensation  does  not  ex- 
ceed $75  for  any  one  quarter,  fourth-dass  postmasters  shall  be  allowed  an  in- 
crease of  20  per  centum  of  the  compensation  allowed  under  existing  law:  Pro- 
vided further.  That  no  office  shaU  be  advanced  to  third  class  by  reason  of  the 
temporary  increases  herein  provided."     Said  act  further  provides  **That  dui^ 
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ing  tbe  fiscal  year  ending  June  SO,  1920,  the  increased  compensation  pro- 
vided in  section  2  of  the  act  approved  July  2,  1918,  making  appropriations 
for  the  service  of  the  Post  Oflice  Department  for  the  fiscal  year  ending  June 
30,  1919,  and  for  other  purposes,  shall  remain  the  same  for  employes  other 
than  those  mentioned  herdn.** 

§  7220a.  (Act  Feb.  28.  1919»  c.  69,  §  1.)  Salaries  of  postmasters ; 
adjustment. 

The  Postmaster  General  is  hereby  authorized  to  readjust  the 
salaries  of  postmasters  at  offices  of  the  first,  second,  and  third  dass, 
effective  July  1,  1919,  in  accordance  with  the  law  in  effect  prior  to 
the  war:  And  provided  further,  That  in  making  such  adjustment 
no  allowance  shall  be  made  for  the  revenue  derived  from  increased 
rates  on  first-class  mail.     (40  Stat.  1190.) 

fRiis  section  is  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  7226a.  (Act  Oct.  3,  1917,  c.  63,  §  1108.)  Salaries  of  postmasters; 
no  increase  to  first,  second  and  third  class  postmasters  during 
war. 

The  salaries  of  postmasters  at  offices  of  the  first,  second,  and  third 
classes  shall  not  be  increased  after  July  first,  nineteen  hundred  and 
seventeen,  during  the  existence  of  the  present  war.  The  compen- 
sation of  postmasters  at  offices  of  the  fourth  class  shall  continue  to 
be  computed  on  the  basis  of  the  present  rates  of  postage.  (40  Stat. 
328.) 

This  section  was  a  part  of  an  act  entitled  "An  act  to  provide  revenue  to 
defray  war  expenses,  and  for  other  pnrposes/'  cited  above.  Said  act  consisted 
of  thirteen  titles.  This  section  was  part  of  Title  XI  thereof,  entitled  "Pos- 
tal Rates."    See,  also,  note  to  Chapter  £l.even  B  of  Title  XXXV,  ante. 

§  7227a.  (Act  Feb.  28,  1919,  c.  69,  §  2.)  Salaries  of  assistant  post- 
masters or  supervisory  officials  at  first  class  offices. 
No  assistant  postmaster  or  supervisory  official  at  offices  of  the 
first  class  shall  receive  a  less  salary  than  $100  per  annum  in  excess 
of  the  sixth-grade  salary  provided  for  clerks  and  carriers  in  the  City 
Delivery  Service,  nor  shall  an  assistant  postmaster  at  any  office  of 
the  second  class  be  paid  a  less  salary  than  that  paid  the  highest- 
salaried  clerk  or  letter  carrier  employed  in  such  office.  (40  Stat. 
1199.) 

This  section  is  a  part  of  |  2  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.  Said  section  2  also  contains  the  following  pro- 
vision: "Provided  further,  That  during  the  fiscal  year  ending  June  30,  1920, 
the  increased  compensation  provided  in  section  2  of  the  act  approved  July 
2,  1918,  making  appropriations  for  the  service  of  the  Post  Office  Department 
for  the  fiscal  year  ending  June  30,  1919,  and  for  other  purposes,  shall  re^ 
main  the  same  for  employees  other  than  those  mentioned  herein." 

§  7231a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Foremen  and  stenogra- 
phers at  first-class  offices;   salaries. 
There  may  also  be  employed  at  first-class  post  offices  foremen 
and  stenographers  at  a  salary  of  $1,300  or  more  per  annum.     *     * 
(40  Stat.  1192:) 

This  section  is  a  proTision  of  S  1  of  the  postal  service  appropriation  act 
for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropri- 
ation acts. 

§  7231aa.  (Act  Oct.  3,  1917,  c.  63,  §  1109.)  Clerk  hire  for  third 
class  postmasters  on  leave  without  pay  for  military  purposes. 
Where  postmasters  at  offices  of  the  third  class  have  been  since 
May  first,  nineteen  hundred  and  seventeen,  or  hereafter  are  granted 
leave  without  pay  for  military  purposes,  the  Postmaster  General 
may  allow,,  in  addition  to  the  maximum  amounts  which  may  now 
be  allowed  such  offices  for  clerk  hire,  in  accordance  with  law,  an 
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amount  not  to  exceed  fifty  per  centum  of  the  salary  of  the  post- 
master.    (40  Stat  329.) 

This  section  was  a  part  of  an  act  entitled  "An  act  to  provide  revenue  to  de- 
fray war  expenses,  and  for  other  purposes,'*  cited  above.  Said  act  consisted 
of  thirtp«n  titles.  This  section  was  part  of  Title  XI  thereof,  entitled  'To»- 
tal  Rates."     See,  also,  note  to  Chapter  Eleven  *B  of  Title  XXXV,  ante. 

§  7231b.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Appointment  and  assign- 
ment of  clerks. 
Office  of  the  First  Assistant  Postmaster  General.  ♦  *  Here- 
after the  appointment  and  assignment  of  clerks  hereunder  shall 
be  so  made  during  each  fiscal  year  as  not  to  involve  a  greater  ag- 
gregate expenditure  than  the  sum  appropriated.     (40  Stat.  1192.) 

This  section  is  a  provision  of  S  1  of  the  postal  service  appropriation  act 
for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropri- 
ation acts. 

§  7232.  (Act  June  13,  1898,  c.  446,  §  3.)     Bonds  of  assistant  post- 
masters, cashiers,  and  employes. 

Liability    of    8ureity.F-Where    postal  but   extended   to    the   full   penalty    of 

clerk   stole   three   registered   packages  bond,  limited  only  by  actual  injury  suf- 

of  unsigned  national   bank  notes,   and  fered,  not  merely  by  government,  but 

United  States  paid  $150  on  account  of  by  owners  of  notes.     U.  S.  v.  United 

theft,  its  right  of  recovery  on  clerk's  States  Fidelity  &  Guaranty  Co.,  247  P. 

bond  was  not  limited  to  amount  paid,  16,  159  C.  O.  A.  234. 

§  7236a.  (Act  Feb.  28,  1919,  c  69,  §  1.)  Excess  of  number  <A 
clerks  appropriated  for  for  particular  grades. 
Hereafter  the  appointment  and  assignment  of  clerks  hereunder 
shall  be  so  made  during  each  fiscal  year  as  not  to  involve  a  greater 
aggregate  expenditure  than  the  sum  appropriated ;  and  to  enable  the 
Postmaster  General  to  carry  out  the  provisions  of  this  Act  he* may 
hereafter  exceed  the  number  of  clerks  appropriated  for  for  particular 
grades.    (40  Stat.  1192.) 

This  section  was  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.     It  supersedes  a  similar  provision  of  Act  July  ' 
2,  1918,  c.  117,  S  1,  40  Stat  745. 

§  7236aa.  (Act  Feb.  28,  1919,  c.  69,  §  2.)  Clerks  in  first  and  sco- 
ond  class  offices  and  letter  carriers  in  City  Delivery  Service; 
grades;  salaries;  promotion. 
During  the  fiscal  year  ending  June  thirty,  nineteen  hundred  and 
twenty,  clerks  in  first  and  second  class  post  offices  and  letter  car- 
riers in  the  City  Delivery  Service  shall  be  divided  into  six  grades 
as  follows:  First  grade,  salary  $1,000;  second  grade,  salary  $1,100; 
third  grade,  salary  $1,200;  fourth  grade,  salary  $1,300;  fifth  grade, 
salary  $1,400;  sixth  grade,  salary  $1,500:  Provided,  That  clerks 
in  first  and  second  class  post  offices  and  letter  carriers  in  the  City 
Delivery  Service  shall  be  promoted  successively  after  one  year's, 
satisfactory  service  in  each  grade  to  the  next  higher  grade  until 
they  reach  the  sixth  grade.  All  promotions  shall  be  made  at  the 
beginning  of  the  quarter  following  one  year's  satisfactory  service 
in  the  grade :  Provided  further,  that  clerks  in  first  and  second  class 
post  offices  and  letter  carriers  in  the  City  Delivery  Service  who 
have  served  satisfactorily  for  one  year  in  grades  one,  two,  three, 
four,  and  five,  respectively,  under  the  Act  approved  July  two,  nine- 
teen hundred  and  eighteen,  shall  be  promoted  to  the  next  higher 
grade.     (40  Stat  1198.) 

•  This  section  is  a  part  of  §  2  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.  Said  §  2  also  contains  the  following  provision: 
"Provided  further,  That  during  the  fiscal  year  ending  June  30,  1920,  the  in- 
creased compensation  provided  in  section  2  of  the  Act  approved  July  2,  1918, 
making  appropriations  for  the  service  of  the  Poet  Office  Department  for  the 
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fiscal  year  ending  June  30,  1919,  and  for  other  purposes,  shall  remain  the 
same  for  employees  other  than  those  mentioned  herein.'* 

Act  July  2/1918,  mentioned  ahove,  contained  the  following  provision: 
"Clerks  in  first  and  second  class  post  offices  and  letter  carriers  in  the  Gitj 
Delivery  Service  sliall  be  divided  into  six  grades,  as  follows:  First  grade, 
salary  S^1,000;  second  grade,  salary  $1,100;  third  grade,  salary  $1,200;  fourth 
grade,  salary  $1,300;  fifth  grade,  salary  $1,400;  sixth  grade,  salary  $1,500. 
Clerks  and  carriers  shall  be  promoted  successively  to  the  sixth  grade:  Pro- 
vided. That  on  July  first,  nineteen  hundred  and  eighteen,  clerks  in  first  and 
second  class  post  offices  and  letter  carriers  in  the  City  Delivery  Service  who 
are  m  grades  two,  three,  four,  five,  and  six,  under  the  Act  of  March  second, 
nineteen  hundred  and  seven,  as  amended,  shall  pass  automatically  from  such 
grades  and  the  salaries  they  receive  thereunder  to  the  new  grades,  one,  two, 
three,  fonr,  and  five,  respectively,  with  the  salaries  provided  for  such  grades 
in  this  Act." 

§  7237a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Allowances  to  third  class 
of&ces  for  clerical  services. 
For  allowances  to  third-class  post  offices  to  cover  the  cost  of 
clerical  services:  *  *  Provided,  That  hereafter  no  allowance  in 
excess  of  $450  shall  be  made  where  the  salary  of  the  postmaster  is 
81,000,  $1,100,  or  $1,200:  nor  in  excess  of  $600  where  the  salary  of 
the  postmaster  is  $1,300,  $1,400,  or  $1,500;  and  that  no  allowance 
in  excess  of  $750  shall  be  made  where  the  salary  of  the  postmaster 
is  $1,600  or  $1,700;  nor  in  excess  of  $1,200  where  the  salary  of 
the  postmaster  is  $1,800  or  $1,900.     (40  Stat.  1193.) 

This  section  is  a  part  of  §  1  of  the  postal  service  appropriation  act  for 
the  fiscal  jear  1920,  cited  above.  It  has  been  repeated  in  prior  appropriation 
acts,  with  variations  in  the  amounts  appropriated. 

§  7237b.  (Act  Feb.  28,  1^19,  c  69,  §  1.)  Assistant  postmasters 
at  third  class  post  ofiFices. 
The  Postmaster  General  may,  in  the  disbursement  of  this  ap- 
propriation, expend  not  exceeding  $600,000  for  the  employment,  at 
a  maximum  salary  of  $900  per  annum,  of  assistant  postmasters  at 
post  offices  of  the  third  class  where  the  salary  of  the  postmaster  is 
$1,800  or  $1,900  per  annum.    (40  Stat.  1193.) 

This  was  a  further  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1020,  cited  above. 

§  7238b.  (Act  July  2,  1918,  c.  117,  §  3.)     Eight  hour  day  for  watch- 
men, messengers,  laborers  and  certain  railway  postal  clerks. 

Hereafter  watchmen,  messengers,  and  laborers  in  first  and  sec- 
ond class  post  offices,  and  railway  postal  clerks  assigned  to  ter^ 
minal  railway  post  offices  and  transfer  offices  shall  be  required  to 
work  not  more  than  eight  hours  a  day,  and  that  the  tight  hours 
of  service  shall  not  extend  over  a  longer  period  than  ten  consecu- 
tive hours,  and  that  in  case?  of  emergency  or  if  the  needs  of  the 
service  require  they  may  be  required  to  work  in  excess  of  eight 
hours  a  day,  and  for  such  additional  services  they  shall  be  paid  in 
proportion  to  their  salaries  as  fixed  by  law.     (40  Stat  753.) 

This  section  was  a  part  of  section  8  of  the  postal  service  appropriation  act 
for  the  fiscal  year  1919,  cited  above. 

§  7239aa.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Holidays  in  Post  Office 
Department. 
Hereafter  all  days,  other  than  the  holidays  enumerated  in  the  act 
of  July  28,  1916,  making  appropriations  for  the  Postal  Service  for 
the  fiscal  year  ending  June  30,  1917,  set  aside  by  the  President  of 
the  United  States  as  holidays  to  be  observed  by  the  other  depart- 
ments of  the  Government  throughout  the  United  States  shall  be 
construed  as  applicable  to  the  Postal  Service  in  the  same  manner 
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and  to  the  same  extent  as  the  executive  departmeixts.     (40  Stat. 
1193.) 

This  section  is  a  part  of  §  1  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  7239b.  (Act  March  3,  1917,  c.  162,  §  1.)     Compensatory  time; 
services  on  holidays  of  ''special  clerks." 

Hereafter  when  the  needs  of  the  service  require  the  employment 
on  holidays  of  "special  clerks"  in  first  and  second  class  post  offices, 
they  shall  be  allowed  compensatory  time  on  one  of  the  thirty  days 
next  following  the  holiday  on  which  they  perform  such  service. 
(39  Stat.  1062.) 

This  was  a  provision  of  the  postal  Bexvice  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  7239c.  (Act  March  3,  1917,  c.  162,  §  1.)  Same;  services  on  Sim- 
days  or  holidays  of  foremen  and  others. 
Hereafter  when  the  needs  of  the  Postal  Service  require  the  em- 
ployment on  Sundays  or  holidays  of  foremen,  watchmen,  messen- 
gers, and  laborers  they  shall  be  granted  compensatory  time  in  the 
same  manner  as  provided  bv  law  for  clerks  and  carriers  in  first  and 
second  class  post  offices.    (39  Stat.  1062.) 

This  was  a  farther  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1918,  cited  above. 

§  7239d.  (Act  July  2, 1918,  c.  117,  §  1.)  Compensatory  time;  over- 
time in  lieu  of. 
Hereafter  when  any  employee  in  the  Postal  Service  under  the 
law  is  entitled  to  compensatorv  time  for  Sunday  or  holiday  service, 
if  he  so  elects,  he  may  be  paid  for  overtime  in  lieu  thereof.  (40 
Stat.  745.) 

This  section  was  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  ' 

§  7239e.  (Act  July  2, 1918,  c.  117,  §  3.)  Same;  certain  railway  pos- 
tal clerks. 
Hereafter  when  the  needs  of  the  Postal  Service  require  the  em- 
ployment on  Sundays  and  holidays  of  railway  postal  clerks  assigned 
to  terminal  railway  post  offices  and  transfer  offices,  they  shall  be 
granted  compensatory  time  in  the  same  manner  as  provided  by  law 
for  clerks  and  carriers  in  first  and  second  class  offices.  (40  Stat. 
753.) 

This  section  was  a  part  of  section  3  of  the  postal  service  appropriation  act 
for  the  fiscal  year  1919,  cited  above. 

§  7241a.  (Act  Feb.   28,   1919,  c.  69,  §   L)     Leaves  of  absence; 
credit  of. 

Hereafter  the  fifteen  days*  annual  vacation  allowed  by  law  to 

clerks  and  other  employees  in  first  and  second  class  offices  shall 

be  credited  at  the  rate  of  one  and  one-quarter  days  for  each  month 

of  actual  service.    (40  Stat.  1192.) 

This  section  is  a  part  of  f  1  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  7244aa.  (Act  July  2,  1918,  c.  117,  §  9.)  Reinstatement  of  em- 
ployes entering  military  service. 
Employees,  including  substitute  employees,  of  the  Postal  Service 
who  have  entered  the  military  or  naval  service  of  the  United  States 
or  who  shall  hereafter  enter  it  during  the  existence  of  thd  present 
war,  shall,  when  honorably  discharged  from  such  service,  be  reas- 
signed to  their  duties  in  the  Postal  Service  at  the  salary  to  which 
they  would  have  been  automatically  promoted  had  they  remained 
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in  the  Postal  Service,  provided  they  are  physically  and  mentally 
qualified  to  perform  the  duties  of  such  positions.     (40  Stat.  754.) 

This  section  was  section  9  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  It  probably  supersedes  U.  S.  Comp.  St  191^ 
I  7244a. 

§  7245a.  (Act  July  2,  1918,  c.  117,  §  2.)     Pay  of  certain  substitute, 
temporary,  or  auxiliary  clerks  and  letter  carriers. 
Hereafter  substitute,  temporary,  or  auxiliary  clerks  and  letter 
carriers  at  first  and  second  cls^ss  post  offices  shall  be  paid  at  the 
rate  ojf  40  cents  an  hour.     (40  Stat.  752.) 

This  section  was  a  part  of  section  2  of  the  postal  service  appropriation 

act  for  the  fiscal  year  1919,  cited  above, 
i  Hie  postal  service   appropriation  act  for  the  fiscal  year  1920,  Act  Feb. 

'  28, 1919,  c.  69,  §  2,  4i>  Stat.  1199,  contains  the  following  provision:   "Provided 

farther.  That  daring  the  fiscal  year  ending  Jane  30,  1920,  the  increased  com- 
I  pensation  provided  in  section  2  of  the  Act  approved  Jaly  2,  1918,  making 

appropriations  for  the  service  of  t^e  Post  Office  Department  for  the  fiscal 

year  ending  June  30,  1919,  and  for  other  purposes,  shall  remain  the  same 

for  employees  other  than  those  mentioned  herein." 

§  7245b.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Regular  clerks;  overtime. 
Hereafter  whenever  practicable  in  case  of  emergency  or  other- 
wise a  substitute  is  available  the  postmaster  is  prohibited  from  em- 
ploying a  regular  clerk  over  time.     (40  Stat.  1192.') 

This  section  is  a  part  of  |  1  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  7256a.  (Act  March  4,  1917,  c.  180.)     Navy  mail  clerks  and  assist- 
ants ;  shore  duty. 

The  provisions  of  the  Act  of  May  twenty-seventh,  nineteen  hun- 
dred and  eight  (Thirty-fifth  Statutes,  pages  four  hundred  and  sev- 
enteen and  four  hundred  and  eighteen),  as  amended  by  the  Act  of 
August  twenty-fourth,  nineteen  hundred  and  twelve  (Thirty-sev- 
enth Statutes,  page  five  hundred  and  sixty),  are  hereby  extended 
to  authorize  the  designation  of  enlisted  men  of  the  Navy  or  Marine 
Corps  as  Navy  mail  clerks  and  assistant  Navy  mail  clerks  with  ^ 
.  expeditionary  forces  on  shore.     (39  Stat.  1188.) 

This  was  a  proviiuon  of  the  naval  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 

§  7256aa.  (Act  July  1,  1918,  c.  114.)  Navy  mail  clerks  and  assist- 
ants ;  sections  7256,  72S6a  extended. 
The  provisions  of  the  Act  of  May  twenty-seventh,  nineteen  hun- 
dred and  eight  (Thirty-fifth  Statutes,  pages  four  hundred  and  sev- 
enteen and  four  hundred  and  eighteen)/  as  amended  bv  the  Act  of 
August  twenty-fourth,  nineteen  hundred  and  twelve  (Thirty-seventh 
Statutes,  page  five  hundred  and  sixty),  and  as  amended  by  the  Act 
of  March  fourth,  nineteen  hundred  and  seventeen  (Thirty-ninth 
Statutes,  page  eleven  hundred  and  eighty-eight),  are  hereby  extend- 
ed to  authorize  the  designation  of  enlisted  men  of  the  Navy  or  Ma- 
rine Corps  as  Navy  mail  clerks  and  assistant  Navy  mail  clerks  for 
duty  at  stations  and  shore  establishments'" under  the  jurisdiction  of 
the  Navy  Department  where  the  services  of  such  mail  clerks  and 
assistant  mail  clerks  are  necessary.'    (40  Stat.  718.) 

This  was  a  part  of  the  naval  appropriation  act  for  the  fiscal  year  1919,  cited 
abore.  The  acts  referred  to  are  Act  May  27,  1908,  c.  206,  35  Stat.  417,  as 
amended  by  Act  Aug.  24,  1912,  c.  389,  |  11,  Comp.  St.  1916,  §  7256,  and  Act 
March  4,  1917,  c.  180,  ante,  §  7256a. 

§  7258.  (Act  March  3,  1885,  c.  342,  §  1.)     Premises  leased  for  post- 
offices. 

Liability  for  rent^— A  local  postmas-  after  removal  of  the  post  office  from 

tv,   acting   by  legal  authority   as   the  the  premises  by  direction  of  the  gov- 

representative  and  agent  of  the  United  ernment.     Herrick  v.  Wiltsie  (Co.  Ct.) 

States  government  in  renting  premises  160  N.  Y.  S.  1109,  96  Misc.  Rep.  185. 


for  a  post  office,  is  not  liable  for  rent 
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§  7259a.  (Act  July  2,  1918,  c.  117,  §  1.)  Rental  of  first,  second,  and 
third  class  post  offices. 
For  rent,  light,  and  fuel  for  first,  second,  and  third  class  post 
offices:  *  *  Hereafter  the  Postmaster  General  may,  in  the  dis- 
bursement of  the  appropriation  for  such  purposes,  apply  a  part 
thereof  to  the  purpose  of  leasing  premises  for  the  use  of  post  offices 
of  the  first,  second,  and  third  classes  at  a  reasonable  annual  rental, 
to  be  paid  quarterly  for  a  term  not  exceeding  ten  years;  and  that 
there  shall  not  be  allowed  for  the  use  of  any  third-class  post  of- 
fice for  rent  a  sum  in  excess  of  $500,  nor  more  than  $100  for  fuel 
and  light,  in  any  one  year.     (40  Stat.  746.) 

This  section  was  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  7264a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Sale  of  post-route  maps 
and  rural-delivery  maps. 
The  Postmaster  General  may  authorize  the  sale  to  the  public  of 
post-route  maps  and  rural-delivery  maps  or  blue  prints  at  the  cost 
of  printing  and  10  per  cent  thereof  added,  the  proceeds  of  such 
sale  to  be  used  as  a  further  appropriation  for  the  preparation  and 
publication  of  post-route  maps  and  rural-delivery  maps  or  blue 
prints.     (40  Stat  1197.) 

This  section  is  a  part  of  §  1  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropriation 
acts. 

§  7265.  (Act  May  28,  1896,  c.  252,  §  1.)     Contracts  for  furnishing 
official  guide;   term. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1020,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1254,  contains  the  foUowingr  provi- 
sion: "The  amounts  received  during  the  fiscal  year  1920  from  sales  of  the 
Official  Postal  Guide  to  the  public  may  be  used  as  a  further  appropriation 
for  the  publication  of  copies  of  such  guides." 
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CHAPTER  TWO— CARRIERS,  BRANCH  OFFICES, 

AND  RECEIVING-BOXES 

Bee.  fl«c 

TSOOaa.  Rural      free^elivery     seryice:  7300aaaa.  Rural  letter  carriers;    com- 

carriers;     salaries;     carriers  pensation. 

furnishing   motor   vehidee.  7300b.  Rural  carrier  on  Lake  Winne- 
TSOOaaa.  Same;     carriem;     additional  pesaukee. 

compensation.  7301a.  Motor  vehicle  truck  routes  and 

motor  express  routes. 

§  7300aa.  (Act  July  2,  1918,  c.  117,  §  1.)  Rural  frcc-dcliveiy  serv- 
ice; carriers;  salaries;  carriers  furnishing  motor  vehicles. 
On  and  after  July  first,  nineteen  hundred  and  eighteen,  rural  car- 
riers assigned  to  horse-drawn  vehicle  routes  on  which  daily  service 
is  performed  shall  receive  $24  per  mile  per  annum  for  each  mile  said 
routes  are  in  excess  of  twenty-four  miles  or  major  fraction  thereof, 
based  on  actual  mileage,  and  rural  carriers  assigned  to  horse-drawn 
vehicle  routes  on  which  triweekly  service  is  performed  shall  receive 
$12  per  mile  per  annum  for  each  mile  said  routes  are  in  excess  of 
twenty-four  miles  or  major  fraction  thereof  based  on  actual  mile- 
age :  Provided  further,  That  the  pay  of  carriers  who  furnish  and 
maintain  their  own  motor  vehicles  and  who  serve  routes  not  less 
than  fifty  miles  in  length  may  be  fixed  at  not  exceeding  $2,160  per 
annum.    (40  Stat  751.) 

This  section  was  a  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above.    See  U.  S.  Comp.  St  1916,  $  7300. 

Act  Feb.  28,  1919,  c.  69,  §  1,  40  Stat.  1197,  contained  a  similar  provision 
except  that  the  proviso  therein  read  as  follows: 

"Provided  further,  that  during  the  fiscal  year  nineteen  hundred  and  twenty 
the  pay  of  carriers  who  furnish  and  maintain  their  own  motor  vehicles  and 
who  serve  routes  not  less  than  fifty  miles  in  length  may  be  fixed  at  not  ex- 
ceeding ^,250  per  annum." 

§  7300aaa.  (Act  July  2,  1918,  c.  117,  §  2.)  Same;  carriers;  addi- 
tional compensation. 
Rural  carriers  assigned  to  horse-drawn  vehicle  routes  now  re- 
ceiving a  compensation  of  $1,200  or  less  per  annum,  exclusive  of 
mileage  allowance  for  miles  on  routes  over  twenty-four  miles  in 
length,  shall  receive,  in  addition  thereto,  twenty  per  centum  of  the 
amount  of  such  compensation.     (40  Stat.  752.) 

This  section  was  a  part  of  section  2  of  the  postal  service  appropriation 
act  for  the  fiscal  year  1919,  cited  above. 

The  postal  service  appropriation  act  for  the  fiscal  year  1920,  Act  Feb.  28, 
1919,  c.  69,  §  2,  40  Stat.  1199,  contains  the  following  provision:  "Provided  fur- 
ther. That  during  the  fiscal  year  ending  June  30,  1920,  the  increased  com- 
pensation provided  in  section  2  of  the  Act  approved  July  2,  1918,  making  ap- 
propriations for  the  service  of  the  Post  OflBce  Department  for  the  fiscal  year 
ending  June  30,  1919,  and  for  other  purposes,  shall  remain  the  same  for 
employees  other  than  those  mentioned  herein." 

§  7300aaaa.  (Act  Feb.  28,  1919,  c.  69,  §  2.)  Rural  letter  carriers; 
compensation. 
During  the  fiscal  year  ending  June  30,  1920,  the  compensation 
of  each  rural  letter  carrier  for  serving  a  rural  route  of  twenty-four 
miles,  six  days  in  the  week,  shall  be  $1,500;  on  routes  twenty-two 
miies  and  less  than  twenty-four  miles,  $1,440;  on  routes  twenty 
miles  and  less  than  twenty-two  miles,  $1,350;  on  routes  eighteen 
miles  and  less  than  twenty  miles,  $1,200;  on  routes  sixteen  miles 
and  less  than  eighteen  miles,  $1,050;  on  routes  fourteen  miles  and 
less  than  sixteen  miles,  $900;  on  routes  twelve  miles  and  less  than 
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fourteen  miles,  $840;  on  routes  ten  miles  and  less  than  twelve 
miles,  $780;  on  routes  eight  miles  and  less  than  ten  miles,  $720; 
on  routes  six  miles  and  less  than  eight  miles,  $660;  on  routes  four 
miles  and  less  than  six  miles,  $600.  A  rural  letter  carrier  serving 
one  triweekly  route  shall  be  paid  on  the  basis  for  a  route  one-half 
the  length  of  the  route  served  by  him,  and  a  carrier  serving  two 
triweekly  routes  shall  be  paid  on  the  basis  for  a  route  one-half  of 
the  combined  length  of  the  two  routes.    (40  Stat.  1199.) 

This  section  is  a  iMirt  of  (  2  of  the  postal  serrice  appropriadon  act  for 
the  fiscal  year  1020,  cited  above.  Said  §  2  also  contains  the  following  pro- 
Tision:  "Provided  further,  That  during  the  fiscal  year  ending  June  30,  1020, 
the  increased  compensation  provided  in  section  2  of  the  Act  approved  July 
2,  1018,  making  appropriations  for  the  service  of  the  Post  Office  D^art- 
ment  for  the  fiscal  year  ending  June  30,  1010,  and  for  other  purposes,  shall 
remain  the  same  for  employees  other  than  those  mentioned  herein." 

§  7300b.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Rural  carrier  on  Lake 
Winnepesaukee. 

Hereafter  the  compensation  for  the  carrier  of  mail  on  Lake  Win- 
nepesaukee from  the  post  office  at  Laconia,  New  Hampshire,  who 
furnishes  his  own  equipment  shall  be  $1,800  per  annum.  (40  Stat. 
1194.) 

This  section  is  a  part  of  (  1  of  the  postal  serrice  appropriation  act  for  the 
fiscal  year  1020,  dted  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  7301a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Motor  vehicle  truck  routes 
and  motor  express  routes. 

To  promote  the  conservation  of  food  products  and  to  facilitate 
the  collection  and  delivery  thereof  from  producer  to  consumer  and 
the  delivery  to  producers  of  articles  necessary  in  the  production  of 
such  food  products,  the  Postmaster  General  is  hereby  authorized 
to  conduct  experiments  in  the  operation  of  motor  vehicle  truck 
routes,  to  be  selected  by  him.  The  Postmaster  General  is  further 
authorized  to  conduct  experiments  in  the  operation  of  country 
motor  express  routes,  which  shall  be  primarily  operated  as  a  means 
of  expediting  the  transportation  of  fourth-class  mail  between  pro- 
ducing and  consuming  localities  and  shall  not  displace  or  supplant 
any  existing  methods  of  mail  transportation  or  delivery.  These 
two  classes  of  experiments  shall  be  conducted  under  such  rules  and 
regulations,  including  modifications  in  rates  of  postage  and  in  pack- 
ing and  wrapping  requirements,  as  the  Postmaster  General  may 
prescribe,  and  to  defray  the  cost  thereof  the  sum  of  $300,000  is 
hereby  appropriated: 

Provided,  That  mail  other  than  that  of  the  fourth  class  shall  not 
be  dispatched  on  experimental  motor  vehicle  truck  routes  or  on  ex- 
perimental country  motor  express  routes  unless  the  same  can  be 
expedited  thereby  in  delivery  at  destination: 

Provided  further.  That  separate  accounts  sh^ll  be  kept  of  the 
amount  of  all  the  mail  of  all  classes  carried  on  such  routes.  The 
Postmaster  General  shall  report  to  Congress  the  result  of  such  ex- 
periments at  the  beginning  of  the  next  regular  session.  (40  Stat. 
1198.) 

This  section  is  a  part  of  f  1  of  the  postal  serrice  appropriation  act  for  the 
fiscal  year  1020,  dted  above.  It  supersedes  somewhat  similar  provisions  in 
Act  July  2,  1018,  c.  117,  §  7,  40  Stat  763. 
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CHAPTER  THREE— MAII^MATTER 

Sec.  Sec. 

7302.  Claflsification  of  mail-matter.  7310.  (1)  Fourth-daM     mail     matter; 

7306.  Conditions  admitting  pdblicationB  limit  of  weight,   size,   etc. ; 

to  second  class.  nonmailable  matter. 

7313.  Sworn  statements  of  names,  etc,  7320.  (2)  Postal  sones  established, 

of  editors,  owners,  stockholders,  7321.  (3)  Rates  of  postage, 

etc.,  of  newspapers  and  period!-  7330.  Limit    of    weight ;      exceptions ; 

cals,  and  of  circulation.  nonmailable  matter. 

7315.  Third-class  matter ;   rate  of  post- 
age;   foreign  publications. 

§  7302.  (Act  March  3,  1879,  c.  180,  §  7.)  Classification  of  mail- 
matter. 

Malt    natter^— In    respect    to    mails  pelled   to  assist  in  dissemination  and 

United  States  is  not  common  carrier,  distribution  of  publication  which  pro- 

but  is  pursuing  high  governmental  duty.  claims    itself    revolutionary.      Masses 

and  it  is  at  least  questionable  whether  Pub.  Co.  v.  Patten,  246  F.  102,  157  O. 

the  government  can  be  judicially  con^  0.  A.  898. 

§  7306.  (Act  March  3,  1879,  c.  180,  §  14.)  Conditions  admitting 
publications  to  second  class. 

Construotion  In  ganerai^— See  80  Op. 
Atty.  Gen.  244. 

§  7313.  (Act  Aug.  24,  1912,  c.  389,  §  2.)  Sworn  statements  of 
names,  etc,  of  editors,  owners,  stockholders,  etc.,  of  newspapers 
and  periodicals,  and  of  circulation. 

statement  of  olrouiatlond>-The  state-  ever  attained,  whether  sold  over  the 

ment  of  daily  newspapers  required  to  counter,  distributed  through  news  agen- 

be  filed  by  this  section  should  cover  the  des  and  news  routes,  or  disposed  of  in 

whole  bona  fide  paid  circulation,  how-  any  other  way.    30  Op.  Atty.  Gen.  244. 

§  7315.  (Act  March  3,  1879,  c.  180,  §  17.)  Third-class  matter;  rate 
of  postage;   foreign  publications. 

Cited    without    definite    applloatlon, 
80  Op.  Atty.  Gen.  112. 

§  7319.  (Act  Aug.  24,  1912,  c.  389,  §  8.)  (1)  Fourth-class  mail 
matter;   limit  of  weight,  size,  etc.;    nonmailable  matter. 

Franlced  matters-Executive  and  oth-      parcel  post  matter  under  §§  7319,  7321. 
er    government    officers,     entitled    to      80  Op.  Atty.  Gen.  112. 
franking    privilege    under    Comp.    St.         Cited    without    definite    application, 
1916,  H  7369,  7371,  7382,  10397.  are       Atchison,  T.  &  S.  F.  Ry.  Co.  v.  U.  S., 
entitled  to  use  such  privilege  in  sending      52  Ct.  01.  338;  New  York,  N.  H.,  &  H. 

R.  Co.  V.  U.  S.,  53  Ct.  CI.  222. 

§  7320.  (Act  Aug.  24,  1912,  c.  389,  §  8.)  (2)  Postal  zones'  estab- 
lished. 

Citeil    witheut    definite    applloatlon,      52  Ct  01.  338;  New  York,  N.  H.  &  H. 
Atchison,  T.  &  8.  F.  Ry.  Co.  v.  U.  S.,      R.  Co.  v.  U.  S.,  53  Ct.  01.  222. 

§  7321.'  (Act  Aug.  24,  1912,  c.  389,  §  8.)     (3)  Rates  of  postage. 

Franked  matte r^— Executive  and  oth-  parcel  post  matter  under  §S  7319,  7321. 

er    government    officers,     entitled    to  30  Op.  Atty.  Gen.  112. 

franking    privilege    under    Comp.    St.  Cited    without    definite    application, 

1916.  H  7369,  7371,  7882,  10397,  are  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  U.  a, 

entiUed  to  use  such  privilege  in  sending  62  Ct  CL  838. 

§  7330.  (Act  June  8,  1896,  c.  370.)  Limit  of  weight;  exceptions; 
nonmailable  matter. 


cited    without    definite    appllcatlottf 

80  Op.  Atty.  Gen.  112. 
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CHAPTER  FOUR— POSTAGE 


Am. 

7345.  Prepayment  of  postage. 
7363.  Postage  on  first-class  matter. 
7354a.  [Repealed.] 

73&4aa.  Repeal  of  §§  1100,  1107,  of 
Revenue  Act  of  1917;  post- 
age on  first  class  matter; 
letters  written  by  soldiers  in 
foreign  countries. 
7354b.  [Repealed.] 

7358a.  Postage  on  second  class  matter 

mailed  by  publishers  or  news 

'  agents ;    increase ;    advertising 

matter. 

7358b.  Postage  on  second-class  matter 

of  religious  organizations. 
7358c  Postage    on    second-class   where 
edition  mailed  to  one  zone  does 
not  exceed  one  pound. 
7358d.  Zone    rates    related    to    entire 

bulk. 
7360a.  Postage  on  daily  newspapers  de- 
posited in  letter-carrier  offices. 


Sec. 

7361a.  Postage  on  second-daw  matter 
mailed  by  others  than  publish- 
er or  news  agent 

7367a.  Postage  on  aeroplane  maiL 

7369.  Letters,  etc.,  on  official  business, 
to  be  transmitted  free;  official 
envelopes. 

7371.  Same;  indorsements  on  enve- 
lopes; official  mail-matter  of 
Smithsonian  Institution ;  reg- 
istered free  mail-matter;  repeat 

7376.  Free  transmission;  official  mail- 
matter  relating  to  census;  use 
of  official  indorsement  to  avoid 
payment  of  postage. 

7382.  Penalty  privilege  restricted  to 
matter  admissible  on  prepay- 
ment of  postage. 

7385a.  [Repealed.] 

73S5b.  Matter  relating  to  naturaliza- 
tion transmitted  free. 


§7345.  (R.  S.§3896.)     Prepayment  of  postage. 

Cited    without    deflnito    applloatlon, 
SO  Op.  Atty.  Gin.  112. 

» 

§  7353.  (Act  March  3»  1879,  c.  180,  §  9.)     Postage  on  first-class 

matter. 

cited    without    definite    application. 
80  Op.  Atty.  Gen.  112. 

§  7354a,     [Repealed,] 

This  section,  which  was  a  part  of  §  1100  of  the  Revenue  Act  of  1917  read  as 
follows : 
'  **The  rate  of  postage  on  all  mail  matter  of  the  first  class,  except  postal  cards, 

shall  thirty  days  after  the  passage  of  this  Act  be,  in  addition  to  the  existing 
rate,  1  cent  for  each  ounce  or  fraction  thereof:  Provided,  That  the  rate  of 
postage  on  drop  letters  of  the  first  class  shall  be  2  cents  an  ounce  or  fraction 
thereof.  Postal  cards,  and  private  mailing  or  post  cards  when  complying  with 
the  requirements  of  existing  law,  shall  be  transmitted  through  the  mails  at  1 
cent  each  in  addition  to  the  existing  rate." 

It  was  repealed  to  take  effect  July  1,  1919,  by  Revenue  Act  of  1918,  |  1401, 
post,  §  7354aa. 


§  7354aa.  (Act  Feb.  24,  1919,  c.  18,  §  1401.)     Repeal  of  §§  1100, 
1107,  of  Revenue  Act  of  1917;   postage  on  first  class  matter; 
letters  written  by  soldiers  in  foreign  countries. 
Section  1100  of  the  Revenue  Act  of  1917  is  hereby  repealed,  to 
take  effect  on  July  1,  1919,  and  thereafter  the  rate  of  postage  on  all 
mail  matter  of  the  first  class  shall  be  the  same  a&  the  rate  in  force 
on  October  2,  1917:    Provided,  That  letters  written  and  mailed  by 
soldiers,  sailors,  and  marines  assigned  to  duty  in  a  foreign  country 
engaged  in  the  present  war  may  be  mailed  free  of  postage,  subject 
to  such  rules  and  regulations  as  may  be  prescribed  by  the  Post- 
master General. 
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Section  1107  of  stich  Act  is  hereby  repealed,  to  take  effect  July 
11,  1919.    (40  Stat.  1150.) 

This  section  is  |  1401  of  Title  XIY-^eneral  Provisions  of  the  Revenaft 
Act  of  1918,  cited  above. 
Revenue  Act  of  1917,  §  1100,  repealed  hereby,  was  |  7d54a,  ante. 
Revenue  Act  of  1917,  f  1107,  also'repealed  hereby,  was  |  7354b,  post. 

§  7354b.     [Repealed.] 

This  section,  which  was  {  1107  of  the  Revenue  Act  of  1917,  read  as  fol- 
lows: 

.'*The  Postmaster  General,  on  or  befbre  the  tenth  day  of  each  month,  shall 
pay  into  the  general  fund  of  the  Treasury  an  amount  equal  to  the  difference 
between  the  estimated  amount  received  during  the  preceding  month  for  the 
transportation  of  first  class  matter  through  the  mails  and  the  estimated  amount 
which  would  have  been  received  under  the  provisions  of  the  law  in  force  at  the 
time  of  the  passage  of  this  Act." 

It  was  repealed  to  take  effect  July  11,  1919,  by  Revenue  Act  of  1918,  f  1401, 
ante,  §  7354b. 

§  7358a.  (Act  Oct.  3,  1917»  c.  63,  §  1101.)     Postage  on  second-class 
*  matter  mailed  by  publishers  or  news  agents;    increase;    ad- 
vertising matter. 

On  and  after  July  first,  nineteen  hundred  and  eighteen,  the  rates 
of  postage  on  publications  entered  as  second-class  matter  (includ- 
ing sample  copies  to  the  extent  of  ten  per  centum  of  the  weight  of 
copies  mailed  to  subscribers  during  the  calendar  year)  when  sent 
by  the  publisher  thereof  from  the  post  office  of  publication  or  other 
post  office,  or  when  sent  by  a  news  agent  to  actual  subscribers  thereto, 
or  to  other  news  agents  for  the  purpose  of  sale : 

(a)  In  the  case  of  the  portion  of  such  publication  devoted  to  mat- 
ter other  than  advertisements,  shall  be  as  follows:  (1)  On  and  aft- 
er July  first,  nineteen  hundred  and  eighteen,  and  until  July  first, 
nineteen  hundred  and  nineteen,  l^^  cents  per  pound  or  fraction  there- 
of; (2)  on  and  after  July  first,  nineteen  hundred  and  nineteen,  1V1> 
cents  per  pound  or  fraction  thereof. 

(b)  In  the  case  of  the  portion  of  such  publication  devoted  to  ad- 
vertisements the  rates  per  pound  or  fraction  thereof  for  delivery 
within  the  several  zones  applicable  to  fourth-class  matter  shall  be 
as  follows  (but  where  the  space  devoted  to  advertisements  does  not 
exceed  five  per  centum  of  the  total  space,  the  rate  of  postage  shall 
be  the  same  as  if  the  whole  of  such  publication  was  devoted  to  mat- 
ter other  than  advertisements):  (1)  On  and  after  July  first^  nine- 
teen hundred  and  eighteen,  and  until  July  first,  nineteen  hundred 
and  nineteen,  for  the  first  and  second  zones,  li/4  cents;  for  the  third 
zone,  1%  cents;  for  the  fourth  zone,  2  cents;  for  the  fifth  zone,  2^ 
cents ;  for  the  sixth  zone,  2V^  cents ;  for.  the  seventh  zone,  3  cents ; 
for  the  eighth  zone,  314  cents;  (2)  on  and  after  July  first,  nineteen 
hundred  and  nineteen,  and  until  July  first,  nineteen  hundred  and 
twenty,  for  the  first  and  second  zones,  V^  cents;  for  the  third 
zone,  2  cents ;  for  the  fourth  zbne,  3  cents ;  for  the  fifth  zone  3^2 
cents ;  for  the  sixth  zone,  4  cents ;  for  the  seventh  zone,  5  cents ; 
for  the  eighth  zone,  5%  cents;  (3)  on  and  after  July  first,  nineteen 
hundred  and  twenty,  and  until  July  first,  nineteen  hundred  and 
twenty-one,  for  the  first  and  second  zones,  1%  cents;  for  the  third 
zone,  21^  cents ;  for  the  fourth  zone,  4  cents ;  for  the  fifth  zone,  4% 
cents ;  for  the  sixth  zone,  5^^  cents ;  for  the  seventh  zone,  7  cents ; 
for  the  eighth  zone,  7%  cents ;  (4)  on  and  after  July  first,  nineteen 
hundred  and  twenty-one,  for  the  first  and  second  zones,  2  cents ;  for 
the  third  zone,  3  cents;  for  the  fourth  zone,  5  cents;,  for  the  fifth 
zone,  6  cents;  for  the  sixth  zone,  7  cents;  for  the  seventh  zone,  9 
cents ;  for  the  eighth  zone,  10  cents ; 

(c)  With  the  first  maiUng  of  each  issue  of  each  such  publication,  the 
publisher  shall  file  with  the  postmaster  a  copy  of  such  issue,  together 
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with  a  statement  containing  such  information  as  the  Postmaster  Gen- 
eral may  prescribe  for  determining  the  postage  chargeable  thereon. 
(40  Stat.  327.) 

This  Bection  and  sections  7354a,  7354b,  7358b-7358d,  7d60a,  7361a,  3385a, 
7385b,  were  a  part  of  Revenue  Act  of  1917,  cited  above,  l^ese  sections  were 
part  of  Title  XI  thereof,  entitled  "Postal  Rates.**  See,  also,  note  to  Chapter 
Eleven  B  of  Title  XXXV,  ante. 

§  7358b.  (Act  Oct.  3,  1917,  c.  63,  §  1103.)  Postage  on  second- 
class  matter  of  religious  organizations. 
In  the  case  of  newspapers  and  periodicals  entitled  to  be  entered 
as  second-class  matter  and  maintained  by  and  in  the  interest  of  re- 
ligious, educational,  scientific,  philanthropic,  agricultural,  labor,  or 
fraternal  organizations  or  associations,  not  organized  for  profit  and 
none  of  the  net  income  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual,  the  second-class  postage  rates  shall  be, 
irrespective  of  the  zone  in  which  delivered  (except  when  the  same 
are  deposited  in  a  letter  carrier  office  for  delivery  by  its  carriers,^  in 
which  case  the  rates  shall  be  the  same  as  now  provided  by  law), 
11^  cents  a  pound  or  fraction  thereof  on  and  after  July  first,  nine- 
teen hundred  and  eighteen,  and  until  July  first,  nineteen  hundred 
and  nineteen,  and  on  and  after  July  first,  nineteen  hundred  and  nine- 
teen, 1^  cents  a  pound  or  fraction  thereof.  The  publishers  of  such 
newspapers  or  periodicals  before  being  entitled  to  the  foregoing 
rates  shall  furnish  to  the  Postmaster  General,  at  such  times  and 
under  such  conditions  as  he  may  prescribe,  satisfactory  evidence 
that  none  of  the  net  income  of  such  organization  inures  to  the  bene- 
fit of  any  private  stockholder  or  individual.  (40  Stat.  328.) 
See  note  to  §  7358a,  ante. 

§  7358c.  (Act  pet.  3,  1917.  c.  63,  §  1104.)     Postage  on  second- 
class  matter  where  edition  mailed  to  one  zone  does  not  exceed 
one  pound. 
Where  the  total  weight  of  any  one  edition  or  issue  of  any  publi- 
cation mailed  to  any  one  zone  does  not  exceed  one  pound,  the  rate 
of  postage  shall  be  1  cent.    (40  Stat.  328.) 

See  note  to  §  7358a,  ante. 

§  7358d.  (Act  Oct.  3,  1917,  c.  63,  §  1105.)     Zone  rates  related  to 
entire  bulk. 
The  zone  rates  provided  by  this  title  shall  relate  to  the  entire 
bulk  mailed  to  any  one  zone  and  not  to  individually  addressed  pack- 
ages.    (40  Stat.  328.) 

See  note  to  §  7358a,  ante. 

§  7360a.  (Act  Oct.  3,  1917,  c.  63,  §  1102.)  Postage  on  daily  news- 
papers deposited  in  letter-carrier  offices. 
The  rate  of  postage  on  daily  newspapers,  when  the  same  are  de- 
posited in  a  letter-carrier  office  for  delivery  by  its  carriers,  shall  be 
the  same  as  now  provided  by  law ;  •  and  nothing  in  this  title  shall 
aflEect  existing  law  as  to  free  circulation  and  existing  rates  on  sec- 
ond-class mail  matter  within  the  county  of  publication:  Provided, 
That  the  Postmaster  General  may  hereafter  require  publishers  to 
separate  or  make  up  to  zones  in  such  a  manner  as  he  may  direct  all 
mail  matter  of  the  second  class  when  offered  for  mailing.  (40  Stat. 
328.) 

See  note  to  §  7358a,  ante. 

. 

§  7361a.  (Act  Oct.  3,  1917,  c.  63,  §  1106.)     Postage  on  second-class 
matter  mailed  by  others  than  publisher  or  news  agent. 
Where  a  newspaper  or  periodical  is  mailed  by  other  than  the  pub- 
lisher or  his  agent  or  a  news  agent  or  dealer,  the  rate  shall  be  the 
same  as  now  provided  by  law.     (40  Stat  328.) 

See  note  to  |  7358a,  ante. 
(1470) 


Ch.4)  THE  POSTAL  SBRTIOB  §  7385b 

§  7367a.  (Act  May  10, 1918,  c.  71.)    Postage  on  aeroplane  mail. 

The  Postmaster  General,  in  his  discretion,  may  require  the  pay- 
ment of  postage  on  mail  carried  by  aeroplane  at  not  exceeding  24 
cents  per  ounce  or  fraction  thereof.     (40  Stat.  548.) 

This  was  an  act  entitled  "An  act  authorizing  postage  rates  on  'aeroplane 
mailf"  cited  above. 

§  7369.  (Act  March  3,  1877,  c.  103,  §  5.)  Letters,  etc,  on  official 
business^  to  be  transmitted  free;   official  envelopes. 

CoBstniotloii    of    8tatate.^£xecutiye  entitled  to  use  ench  privilege  in  send- 

and  other  ffovemment  officers,  entitled  ing  parcel  post  matter  under  §{  7819, 

to  frankins  privilege  under  Gomp.  St.  7321.     80  Op.  Atty.  Oen.  112. 
1916,  {§  7369,  7371,  7882,  10397,  are 

§  7371.  (Act  March  3,  1879,  c  }80,  §  29,  as  amended.  Act  July  5, 
1884,  c.  234,  §  3.)  Same;  indorsements  on  envelopes;  offi- 
cial mail-matter  of  Smithsonian  Institution;  registered  free 
mail-mattter ;  repeal. 

Pareel     pMt^— Execotive    and    other  use   such   privilege  in   sending   parcel 

government  officers,  entitled  to  frank-  post  matter  under  {{  7319,  7821.     80 

iDg  privilege  under  Comp.  St.  1916,  K  Op.  Atty.  Gen.  112. 
7309,  7371,  7382,  10897,  are  entitled  to 

§  7376.  (Act  March  3,  1919,  c.  97,  §  29.)     Free  transmission;  offi- 
cial mail-matter  relating  to  census;  use  of  official  indorsement 
to  avoid  payment  of  postage. 
All  mail  matter,  of  whatever  class  or  weight,  relating  to  the  cen- 
sus and  addressed  to  the  Census  Office,  or  to  any  official  thereof, 
and  indorsed  "Official  business.  Census  Office,"  shall  be  transmit- 
ted free  of  postage,  and  by  registered  mail  if  necessary,  and  so 
marked :   Provided,  That  if  any  person  shall  make  use  of  such  in- 
dorsement to  avoid  the  payment  of  postage  or  registry  fee  on  his 
or  her  private  letter,  package,  or  other  matter  in  the  mail,  the  per- 
son so  offending  shall  be  guilty  of  a  misdemeanor  and  subject  to  a 
fine  of  $300,  to  be  prosecuted  in  any  court  of  competent  jurisdic- 
tion.   (40  Stat.  1301.) 

l%is  section  is  §  29  of  an  act  entitled  "An  act  to  provide  for  the  fourteenth 
and  Bubsequent  decennial  censuses/'  cited  above.  Section  34  of  said  act  re- 
peals Act  July  2,  1909,  c.  2,  {  29,  36  Stat.  10,  which  was  identical  with  this 
section. 

» 

§  7382.  (Act  June  26,  1906,  c.  3546.)  Penalty  privilege  restricted 
to  matter  admissible  on  prepasrment  of  postage. 

Pareel     post^— Executive    and    other  .   to  use  such  privilege  in  sending  parcel 

government  officers,  entitled  to  frank-  post  matter  under  f{  7319,  7321.     30 

ing  privilege  under  Gomp.  St.  1916,  §§  Op.  Atty.  Gen.  112. 
7369.  7371,  7382,  10397,  are   entitied 

§  7385a.     [Repealed.] 

This  section,  which  was  a  part  of  S  1100  of  the  Bevenue  Act  of  1917,  read  as 
follows: 

"Letters  written  and  mailed  by  soldiers,  sailors,  and  marines  assigned  to 
duty  in  a  foreign  country  engaged  in  the  present  war  may  be  mailed  free  of 
postage,  subject  to  such  rules  and  regulations  as  may  be  prescribed  by  the 
Postmaster  General." 

It  was  repealed  by  Revenue  Act  1918,  1 1401,  ante,  {  7354aa. 

§  7385b.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Matter  relating  to  natural- 
ization transmitted  free. 
All  mail  matter,  of  whatever  class,  relating  to  naturalization,  in- 
cluding duplicate  papers  required  by  law  or  regulation  to  be  sent  to 
the  Bureau  of  Naturalization  by  clerks  of  State  or  Federal  courts, 
addressed  to  the  Department  of  Labor,  or  the  Bureau  of  Naturaliza- 
tion, or  to  any  official  thereof,  and  indorsed  "Official  Business," 
shall  be  transmitted  free  of  postage,  and  by  registered  mail  if  neces- 
sary, and  so  marked:  Provided  further.  That  if  any  person  shall 
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make  use  of  such  indorsement  to  avoid  payment  of  postage  or  reg- 
istry fee  on  his  or  her  private  letter,  package,  or  other  matter  in 
the  mail,  the  person  so  offending  shall  be  guilty  of  a  misdemeanor 
and  subject  to  a  fine  of  $300,  to  be  prosecuted  in  any  court  of  com- 
petent jurisdiction.     (40  Stat.  376.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  fis- 
cal year  1918,  and  prior  years,  cited  above. 


CHAPTER    FIVE— POSTAGE-STAMPS,    POSTAL 

CARDS,  AND  ENVELOPES 

§  7392.  (Act  June  26,  1906,  c.  3546.)     Contracts  for  envelopes. 

Execution  or  rescission  of  'contracts  refusal  of  the  Postmaster  General  to 
for  envelopes.^»Where  an  advertise-  recognize  plaintiff  as  ^rontractor,  and 
ment  for  proposals  was  regularly  made  his  advertisement  for  new  proposals  and 
by  the  Post  OfiSce  Department  and  the  awarding  the  contract  for  the  same 
plaintiffs  bid  was  accepted  and  the  services  to  another  person,  constituted 
Postmaster  General  forwards  a  con-  a  breach  entitling  the  plaintiff  to  dam- 
tract  for  execution,  which  was  duly  ages.  If  an  error  was  made  in  award- 
signed,  acknowledged,  and  promptly  re-  ing  the  contract  to  an  incompetent  or 
turned  to  the  department  with  an  ac-  improper  person,  the  Postmaster  Gen- 
companying  bond,  it  was  a  completed  eral  possessed  no  power  to  arbitrarily 
and  binding  contract,  although  not  sign-  rescind  it.  Purcell  Ehivelope  Co.  v. 
ed  by  the  Postmaster  General;   and  the  U.  S.,  51  Ct  CI.  211. 

§  7393.  (R.  S.  §  3916.)     Postal  cards. 

Construotion  and  operation  in  genei^      spect  paper  for  the  printing  of  postal 
al.— The  Postmaster  General  is  author-      cards.     80  Op.  Atty.  Gen.  2CL 
ized  to  contract  for,  purchase,  and  in- 

§  7395.  (Act  May  12,  1910,  c.  230.)     Contracts  for  manufacture  of 
postal  cards;  restriction  of  rate. 

Construotion  and  operation  in  gener- 
al.—See  30  Op.  Atty.  Gen.  241. 


CHAPTER  SIX— REGISTERED  MAIL 

§  7405.  (R.  S.  §  3926,  as  amended,  Act  Feb.  27,  1897,  c.  340,  §  1.) 
System  of  registration  authorized;  indemnity  for  loss  of  first- 
class  registered  matter. 

Liability  of  surety ^-Where  company  packages  indemnified  sender,  packages 

which  insured  registered  package  paid  having  been  stolen,  held,  that  such  in- 

loss,  held,  that  United  States  could,  in  surer  was  subrogated  to  rights  of  send- 

Tiew  of  Rev.  St  |  4058  (Comp.  St  1916,  er,    and    moral    obligation    of    United 

f  7607),  and  Postal  Regulations,  S§  143,  States  to  protect  its  patrons  by  recov- 

144,  recover  on  bond  of  postal  employ^  ering  on  bond  of  thieving  employ^  will 

who  stole  such  package.    U.  S.  Fidelity  extend   to   insurer.      U.    S.    v.    United 

&  Guaranty  Co.  v.  U.  S.,  246  F.  433,  States  Fidelity  &  Guaranty  Co.,  247  F. 

158  C.  O.  A.  497.  la,  159  C.  O.  A.  234. 

Subrogation    of   insurer^— Where   in- 
surer of  safe  transmission  of  registered 
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CHAPTER  EIGHT— CONTRACTS  FOR  CARRYING 

THE  MAILS 


7427.  Contracts  with  railways  without 
advertiBing. 

7430a.  Aeroplanes  for  aeroplane  mail 
bervice.  • 

7430b.  Aeroplanes  and  automobiles  for 
Postal  Service. 

7430c.  Purchase  of  equipment  and  sup- 
plies for  aeroplane  mail  serv- 
ice. 

7431a.  Rates  for  transportation  by 
electric  and  cable  cars. 


Sec. 

7431aa.  Same;     rates   fixed   by   Inter- 
state Commerce  Commission. 
7441.  Limit  of  time  of  contract 
744da.  Readjustment    of    pay    of    star 
route,  screen  wagon,  and  oth- 
er vehicle  service. 
7450.  Fining  mail  contractors, 
7454a.  Water  routes,  carriage  of  mails 

as  freight  or  express. 
7455b.  Sta^  routes  served   entirely  by 
Rural  Delivery  Service. 


§  7427.  (R.  S.  §  3942.)     Contracts  with  railways  without  advertis- 
ing. 


Validity  of  ooiitraet.^»Where  a  con- 
tract for  the  carrying  of  the  mails  was 
embodied  in  a  distance  circular  furnish- 
ed by  the  Post  Office  Department,  the 
contract  as  made  was  binding  on  the 
United  States,  and  modification  by  it 


was  unauthorized4  Great  Northern  Ry. 
Co.  ▼.  U.  S.,  236  P.  433,  149  C.  C.  A. 
485. 

Cited  without  deflnlte  applloation, 
Kansas  City,  M.  &  O.  Ry.  Co.  ▼.  U.  S., 
53  Ct  CI.  258. 


§  7430a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)  Aeroplanes  for  aeroplane 
mail  service. 
For  inland  transportation  by  railroad  routes  and  aeroplanes: 
*  ♦  Out  of  this  appropriation  the  Postmaster  General  is  author- 
ized to  expend  not  exceeding  $850,500  for  the  purchase  of  aero- 
planes and  the  operation  and  maintenance  of  aeroplane  mail  service 
between  such  points,  including  service  to  and  between  points  in 
Alaska,  as  he  may  determine.  .  (40  Stat  1194.) 

This  seotion  is  a  part  of  {  1  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  7430b.  (Act  July  2,  1918,  c.  117,  §  8.)  Aeroplanes  and  automo- 
biles for  Postal  Service. 
The  Secretary  of  War  may,  in  his  discretion,  deliver  and  turn 
over  to  the  Postmaster  General  from  time  to  time,  and  without 
charge  therefor,  for  use  in  the  Postal  Service,  such  aeroplanes  and 
automobiles  or  parts  thereof  as  may  prove  to  be,  or  as  shall  be- 
come, unsuitable  for  the  purposes  of  the  War  Department  but 
suitable  for  the  use  of  the  Postal  Service ;  and  the  Postmaster  Gen- 
eral is  hereby  authorized  to  use  the  same,  in  his  discretion,  in  the 
transportation  of  the  mails  and  to  pay  the  necessary,  expenses  there- 
of out  of  the  appropriation  for  inland  transportation  by  steamboat 
or  other  power  boat  or  by  aeroplanes  or  star  route.    (40  Stat.  753.) 

This  section  was  section  8  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  7430c.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Purchase  of  equipment 
and  supplies  for  aeroplane  mail  service. 
The  Postmaster  General  in  expending  this  appropriation  shall 
purchase,  as  far  as  practicable,  such  available  and  suitable  equip- 
ment and  supplies  for  the  aeroplane  mail  service  as  may  be  owned 
by  or  under  construction  for  the  War  Department  or  the  Navy  De- 
partment when  no  longer  required  because  of  the  cessation  of  war 
activities,  and  it  shall  be  his  duty  to  first  ascertain  if  such  articles 
of  the  character  described  may  be  secured  from  the  War  Depart- 
ment or  the  Navy  Department  before  purchasing  such  equipment 
or  supplies  elsewhere.    If  such  equipment  or  supplies,  other  than 
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emergency  supplies,  are  purchased  elsewhere  than  from  the  War 
Department  or  the  Navy  Department,  the  Postmaster  General  shall 
report  such  action  to  Congress,  together  with  the  reasons  for  such 
purchases.  All  articles  purchased  from  either  of  said  departments 
shall  be  paid  for  at  a  reasonable  price  considering  wear  and  tear 
and  general  condition.  Said  departments  are  authorized  to  sell 
such  equipment  and  supplies  to  the  Post  Office  Department  un- 
der the  conditions  specified,  and  the  proceeds  of  such  sales  shall 
be  covered  into  the  Treasury  as  miscellaneous  receipts:  Provided 
further,  That  the  Secretary  of  War  and  the  Secretary  of  the  Navy 
are  hereby  authorized  and  directed  to  deliver  immediately  to  the 
Postmaster  General,  as  he  may  request,  and  as  hereinbefore  pro- 
vided, such  aeroplane  machines,  supplies,  equipment,  and  parts  as 
may  be  serviceable  and  available  for  the  aeroplane  mail  service,  the 
same  to  be  out  of  any  equipment  that  the  War  Department  or  the 
Navy  Department  has  on  hand  or  under  construction,  the  War  De- 
partment and  the  Navy  Department  appropriations  to  be  credited 
with  the  equipment  turned  over  to  the  Post  Office  Department: 
And  provided  further,  That  separate  accounts  be  kept  of  the  amount 
expended  for  aeroplane  mail  service.     (40  Stat.  1194.) 

This  section  is  a  part  of  §  1  of  the  postal  service  appropriation  act  for 
the  fiscal  year  1920,  cited  above. 

§  7431a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Rates  for  transportation 
by  electric  and  cable  cars. 

For  inland  transportation  of  mail  by  electric  and  cable  cars. 
*  *  Provided,  That  the  rate  of  compensation  to  be  paid  per  mile 
shall  npt  exceed  the  rate  now  paid  to  companies  performing  such 
service,  except  that  the  Postmaster  General,  in  cases  where  the 
quantity  of  mail  is  large  and  the  number  of  exchange  points  numer- 
ous, may,  in  his  discretion,  authorize  payment  for  closed-pouch 
service  at  a  rate  per  mile  not  to  exceed  one-third  above  the  rate 
per  mile  now  paid  for  closed-pouch  service ;  and  for  mail  cars  and 
apartments  carrying  the  mails,  not  to  exceed  the  rate  of  1  cent  per 
linear  foot  per  car-mile  of  travel :  Provided  further.  That  the  rates 
for  electric  car  service  on  routes  over  twenty  miles  in  length  out- 
side of  cities  shall  not  exceed  the  rates  paid  for  service  on  steam 
railroads:  Provided,  however.  That  not  to  exceed  $25,000  of  the 
sum  hereby  appropriated  may  be  expended,  in  the  discretion  of 
the  Postmaster  General,  where  'unusual  conditions  exist  or  where 
such  service  will  be  more  expeditious  and  efficient  and  at  no  greater 
cost  than  otherwise.     (40  Stat  1195.) 

This  section  is  a  part  of  §  1  of  the  postal  service  appropriation  act  for 
the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  substantially  similar 
language  in  prior  appropriation  acts. 

§  7431aa.  (Act  July  2,  1918,  c.  117,  §  1.)  Same;  rates  fixed  by  In- 
terstate Commerce  Commission. 
The  Interstate  Commerce  Commission  is  hereby  empowered  and 
directed  as  soon  as  practicable  to  fix  and  determine  from  time  to 
time  the  fair  and  reasonable  rates  and  compensation  for  the  trans- 
portation of  mail  matter  by  urban  and  interurban  electric  railway 
common  carriers  and  the  service  connected  therewith,  prescribing 
the  method  or  methods  by  weight  or  space,  or  both,  or  otherwise, 
for  ascertaining  such  rate  or  compensation  and  to  publish  same, 
and  orders  so  made  and  published  shall  continue  in  force  until 
changed  by  the  commission  after  due  notice  and  hearing:  And 
provided  further,  That  it  shall  be  unlawful  for  any  urban  or  inter- 
urban electric  railroad  to  refuse  to  perform  mail  service  at  the 
rates  or  methods  of  compensation  thus  provided  for  such  service 
when  required  by  the  Postmaster  General  so  to  do,  and  for  such 
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offense  shall  be  fined  $100.    Each  day  of  refusal  shall  conititute 
a  separate  offense.     (40  Stat.  748.) 

This  section  was  a  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  7441.  (R.J5.  §  3956.)     Limit  of  time  of  contract. 

CoRStruction  of  statate.^In  view  of  ation,  since  {§  6778,  6884,  prohibiting 
Comp.  St.  1916,  |§  7441,  7458,  7461,  expenditures  without  appropriation,  ez- 
7468,  expressly  authorizing  Postmaster  pressly  except  "contracts  authorized 
General  to  contract  for  carrying  mails  by  law."  30  Op.  Atty.  Gen.  186. 
for  term  not  to  exceed  four  years,  re- 
gardless of  appropriations  therefor,  he  Cited  without  definite  applioatioR, 
may  contract  for  star  route  service  for  S^ansas  City,  M.  &  O.  Ky.  Co.  v.  U.  S., 
current  year  in  excess  of  the  appropri-  53  Ct  CI.  258. 

§  7446a.  (Act  July  2,  1918,  c.  117,  §  4.)  Readjustment  of  pay  of 
star  route,  screen  wagon,  and  other  vehicle  service. 
The  Postmaster  General  is  authorized  to  investigate  conditions 
arising  from  contracts  in  the  star  route,  screen  wagon  and  other 
vehicle  service  entered  into  prior  to  June  thirtieth,  nineteen  hundred 
and  seventeen,  and  from  contracts  for  furnishing  envelopes,  blanks 
and  blank  books,  and  the  Official  Postal  Guide,  for  contracts  enter- 
ed into  prior  to  June  thirtieth,  nineteen  hundred  and  seventeen,  with 
a  view  to  determining  whether  any  adjustment  should  be  made  in 
the  compensation  and  to  adjust  the  same  for  materials  or  services 
hereafter  to  be  furnished  or  rendered  in  cases  where  the  facts  dis- 
close the  necessity  for  such  adjustment,  or,  in  his  discretion,  with 
the  consent  of  the  contractor  and  his  bondsmen,  the  Postmaster 
General  may  cancel  such  contracts.     (40  Stat.  753.) 

This  section  was  section  4  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  7450.  (R.  S.  §  3962.)     Fining  mail  contractors. 

Construction  of  statute  in  generals-  not  precluded  from  asserting  its  right 
Power  of  Postmaster  General  to  impose  to  have  the  mails  transported  accord- 
fines  upon  carriers  of  mails  for  delln-  ingly,  and  to  make  deductions  from  the 
quendes,  conferred  by  this  section,  not  pay  of  contractors  for  failure  to  per- 
being  known  to  common  law,  cannot  be  form  service  according  to  contract,  and 
enlarged  by  intendment.  Great  North-  impose  fines  upon  them  for  their  de- 
em Ry.  Co.  V.  U.  S.,  236  F.  433,  149  linquency.  Louisville  &  N.  R.  Co.  v. 
C.  C.  A.  485.  U.  S.,  53  Ct.  CI.  238. 

Authority  to  impose  lines  or  make  de-  Conclusiveness  of  decision  of  Post- 
duotions.^Under  a  contract  for  the  car-  master  6enerai.^The  Postmaster  Gen- 
riage  of  mails,  evidenced  by  distance  eral  may  impose  on  mall  carriers  fines 
circular,  held,  in  view  of  previous  con-  .  for  delinquencies  without  limitation,  and 
duct  of  the  parties,  that  Postmaster  his  determination  is  not  subject  to  re- 
General  might,  under  this  section,  de-  view,  unless  he  manifestly  abuses  or 
duct  from  earnings  under  such  contract  exceeds  the  power  conferred.  Great 
amount  of  fines  imposed  for  delinquen-  Northern  Ry.  Co.  v.  U.  S.,  236  F.  433, 
des  under  previous  contracts.  Great  l^^  C*  ^-  -A..  485. 
Northern  Ry.  Co.  v.  U.  S.,  236  F.  433,  Amount  of  fine  or  deduction.— Where, 
149  C.  C.  A.  485.  through    the   negligence   of   a   railroad 

R.  S.  If  3962,  4002,  and  Act  June  26,  company  carrying  the  mails,  mails  were 

1906  (Comp.  St.  1916,  §§  7450,  7483),  destroyed,  held  that,  under  this  section, 

contemplate  the  transportation  of  the  a    deduction    commensurate    with    loss 

mails   with   due   frequency  and   speed,  might  be  made,  though  exceeding  three 

with    espedal    reference    to    the    pub-  times  the  amount  earned  by  the  rail- 

lished    time-tables,   and    tfie   Post   Of-  road    company    on    that    trip.      Great 

fice  Department,  in  entering  into  con-  Northern  Ry.  Co.  v.  U.  S.,  236  F.  433, 

tracts  for  the  carrying  of  the  mails,  is  149  C.  C.  A.  485. 

§  7454a.  (Act  July  2,  1918,  c.  117,  §  1.)  Water  routes;  carriage  of 
mails  as  freight  or  express. 
For  inland  transportation  by  steamboat  or  other  power-boat 
routes  or  by  aeroplanes :  *  *  Hereafter,  when  there  is  no  com- 
petition on  a  route  and  the  rate  of  compensation  asked  is  excessive, 
or  no  proposal  is  received,  the  Postmaster  General  may  require  that 
the  mails  be  carried  as  freight  or  express,  and  it  shall  be  unlawful 
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for  any  common  carrier  by  water  to  refuse  to  carry  the  mails  when 
so  required,  and  the  penalty  for  such  offense  shall  be  a  fiae  of  $500. 
Each  day  of  refusal  shall  constitute  a  separate  offense.  (40  Stat. 
747.) 

This  section  was  a  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  7455b.  (Act  July  2,  1918,  c.  117,  §  1.)  Star  routes  served  entirely 
by  Rural  Delivery  Service. 
For  inland  transportation  by  star  routes:  *  *  Hereafter  no 
part  of  this  appropriation  shall  be  expended  for  continuance  of  any 
star-route  service  the  patronage  of  which  shall  be  served  entirely  by 
the  extension  of  Rural  Delivery  Service,  nor  shall  any  of  said  sum 
be  expended  for  star-route  service  for  a  patronage  a  n;iajor  portion 
of  which  has  been  served  by  Rural  Delivery  Service,  unless  the 
services  of  a  qualified  rural  carrier  can  not  be  secured.  (40  Stat. 
751.) 

This  section  was  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 


CHAPTER  NINE— CARRYING  THE  MAIL 

Sec.  Sec. 

7450.  What  are  post-roads.  7468.  Contract  for  service  over  routes 

7457.  Public  roads  and  highways  post  not  established  by  law. 

routes.  7471.  Prepaid    way-letters    to    be    re- 

7458.  Provisions  for  carrying  the  mail,  ceived. 

etc.  7474.  Seizing  and  detaining  lettera 
7461.  Carrying    the    mail    on    plank- 
roads. 

§  7456.  (R.  S.  §  3964.)     What  are  post-roads. 

Cited    without    (definite    appiication,  egraph-Cable   Co.   ▼.   State   Board   of 

Kansas  City,  M.  &  O.  Ry.  Co.  v.  U.  S.,  Tax  Com*rs,  169  N.  Y.  S.  139,  181  App.  ' 

53  Ct.  CI.  258:   City  of  Peoria  v.  Postal  Div.  777,  order  affirmed  120  N.  E.  192, 

Telegraph-Cable   Co.,   113   N.   B.   968,  224  N.  Y.  167. 
274  111.  568;  People  ex  rel.  Postol  Tel- 

§  7457.   (Act  March  1,  1884,  c.  9.)  Public  roads  and  highways  post 
routes. 

Traffic  regulations^— United  States  commissioners,  though  avenue  and  in- 
mail  carrier  driving  yehide  for  delivery  tersecting  street  are  post  roads  under 
of  mail  of  Boston,  held  criminally  li-  this  section.  Commonwealth  v.  Clos- 
able  for  violating  statute,  ordinances  son,  118  N.  B.  653,  229  Mass.  329,  L. 
of  city,  and  rules  of  park  and  street  R.  A.  1918C,  939. 

§  7458.  (R.  S.  §  3965.)     Provisions  for  carrjnng  the  mail,  etc. 

Restrictions     on     contracts.— Comp.  Postmaster    General    to    contract    for 

St.  1916,  S§  7458,  7461,  7468,  general-  carrying  mails  for  term  not  to  exceed 

ly  authorizing  Postmaster  General  to  four    years,    regardless    of    appropria- 

contract   for   carrying   mails,   yield    to  tions  therefor,  he  may  contract  for  star 

§  6778,  limiting  expenditures,  so  that  route  service  for  current  year  in  ex- 


appropriation  is  necessary  to  employ-  cess    of    the    appropriation,    since 

ment   of   extra   carriers,    etc.    30    Op.  6778,    6884,    prohibiting    expenditures 

Atty.  Gen.  157.  without    appropriation,    expressly    ex- 

In  view  of  Comp.  St.  1916,  §§  7441,  cept    "contracts    authorized    by    law." 

7458,  7461,  7468,  expressly  authorizing  30  Op.  Atty.  Gen.  186. 

§  7461.  (R.  S.  §  3968.)     Carrying  the  mail  on  plank-roads. 

See    30    Op.    Atty.    Gen.    157,    186; 
notes  under  §  7458. 

§  7468.  (R.  S.  §  3975.)     Contract  for  service  over  routes  not  estab- 
lished by  law. 

See    30    Op.    Atty.    Gen.    157,    186; 
notes  under  $  7458. 
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§  7471.  (R.  S.  §  3980.)     Prepaid  way-letters  to  be  received 

Construction  of  statute^-A  letter  stamped,  and  handed  to  a  rural  route 
canceling^  an  order  for  goods  was  prop-  mail  carrier.  Senaca  Co.  ▼•  Ellison 
erly  ''mailed,"  where  it  was  addressed,       (Mo.  App.)  208  S.  W.  103. 

§  7474.  (R.  S.  §  3990.)     Seizing  and  detaining  letters. 

Construction  of  statute.— See  U.  S. 
▼.  Jones  (D.  C.)  230  F.  262. 


CHAPTER  NINE  A— RURAL  POST  ROADS 

Sec.  Sec. 

7477bb.  Definitions ;    rural  post  road.  7477k.  Transfer  of  material,  equipment, 

7477ff.  Lamitation     of     payments     in-  and  supplies. 

creased.  74771.  Work  on  roads  by  officers  or  en- 

7477 j.  Appropriations;   fund  for  states  listed  men  of  Army,  Navy,  or 

with     constitutional     prohibi-  Marine  Corps;    consent  there- 

tion  against  or  limitation  on  to. 

internal  improvements.  7477m.  Same ;  report  to  Congress  as  to. 

7477n.  Same;   equalization  of  pay. 

§  7477bb.  (Act  Feb.  28,  1919,  c.  69,  §  5.)     Definitions;  rural  post 
road. 

The  Act  entitled  "An  Act  to  provide  that  the  United  States  shall 
aid  the  States  in  the  construction  of  rural  post  roads,  and  for  other 
purposes,'*  approved  July  11,  1916,  is  hereby  amended  to  provide 
that  the  term  "rural  post  roads,"  as  used  in  section  2  of  said  Act, 
shall  be  construed  to  mean  any  public  road  a  major  portion  of 
which  is  now  used,  or  can  be  used,  or  forms  a  connecting  link  not 
to  exceed  ten  miles  in  length  of  any  road  or  roads  now  or  here- 
after used  for  the  transportation  of  the  United  States  mails,  ex- 
cluding every  street  and  road  in  a  place  having  a  population,  as 
shown  by  the  latest  available  Federal  census,  of  two  thousand  five 
hundred  or  more,  except  that  portion  of  any  such  street  or  road 
along  which  the  houses  average  more  than  two  hundred  feet  apart. 
(40  Stat.  1200.) 

This  section  is  a  part  of  f  5  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

For  Act  July  11,  1916,  c.  241,  S  2,  amended  hereby,  see  U.  S.  Comp.  St. 
191 G,  §  7477b. 

§  7477ff.  (Act  Feb.  28,  1919,  c.  69,  §  5.)     Limitation  of  payments 
increased. 

That  section  6  of  said  Act  be  further  amended  so  that  the  limi- 
tation of  payments  not  to  exceed  $10,000  per  mile,  exclusive  of  the 
cost  of  bridges  of  more  than  twenty  feet  tlear  span,  which  the  Sec- 
retary of  Agriculture  may  make,  be,  and  the  same  is,  increased  to 
$20,000  per  mile.     (40  Stat.  1201.) 

This  section  is  a  part  of  §  5  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

For  Art  Jtily  11,  1916,  c.  241,  §  6,  amended  hereby,  see  U.  S.  Comp.  St 
1916,  %  7477f. 

§  7477J.  (Act  Feb.  28,  1919,  c.  69,  §  6.)     Appropriations;  fund  for 

states  with  constitutional  prohibition  against  or  limitation  on 

internal  improvements. 

For  the  purpose  of  carrying  out  the  provisions  of  said  Act,  as 

herein  amended,  there  is  hereby  appropriated,  out  of  any  money  in 

the  Treasury  not  otherwise  appropriated,  the  following  additional 

sums:  The  sum  of  $50,000,000  for  the  fiscal  year  ending  June  30, 

1919,  and  available  immediately;    the  sum  of  $75,000,000  for  the 

fecal  year  ending  June  30,  1920 ;  and  the  sum  of  $75,000,000  for  the 
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fiscal  year  ending  June  30,  1921 ;  said  additional  sums  to  be  ex- 
pended in  accordance  with  the  provisions  of  said  Act:  Provided, 
That  where  the  constitution  of  any  State  prohibits  the  same  from 
engaging  upon  internal  improvements  or  from  contracting  public 
debts  for  extraordinary  purposes  in  an  amount  sufficient  to  meet 
the  monetary  requirements  of  the  Act  of  July  11,  1916,  or  any  Act 
amendatory  thfereoi,  or  restricts  annual  tax  levies  for  the  purpose 
of  constructing  and  improving  roads  and  bridges,  and  where  a  con- 
stitutional alteration  or  amendment  to  overcome  either  or  all  of 
such  prohibit;ions  must  be  submitted  to  a  referendum  at  a  general 
election,  the  sum  to  which  such  State  is  entitled  under  the  method 
of  apportionment  provided  in  the  Act  of  July  11,  1916,  or  any  Act 
amendatory  thereof,  shall  be  withdrawn  by  the  Secretary  of  the 
Treasury  from  the  principal  fund  appropriated  by  the  Act  of  July 
11,  1916,  or  any  Act  amendatory  thereof,  upon  receipt  of  the  cer- 
tification of  the  governor  of  such  State  to  the  existence  of  either 
or  all  of  said  prohibitions,  and  such  sum  shall  be  carried  by  the 
Secretary  of  the  Treasury  as  a  "separate  fund  for  future  disburse- 
ment as  hereinafter  provided:  Provided  further,  That  when,  by 
referendum;  the  constitutional  alterations  or  amendments  neces- 
sary to  the  enjoyment  of  the  sum  so  withdrawn  have  been  approved 
and  ratified  by  any  State,  the  Secretary  of  the  Treasury,  upon  re- 
ceipt of  certification  from  the  governor  of  such  State  to  such  effect, 
shall  immediately  make  available  to  such  State,  for  the  purposes 
set  forth  in  the  Act  of  July  11,  1916,  or  any  Act  amendatory  thereof, 
the  sum  withdrawn  as  hereinbefore  provided:  Provided  further. 
That  nothing  herein  shall  be  deemed  to  prevent  any  State  from  re- 
ceiving such  portion  of  said  principal  sum  as  is  available  under  its 
existing  constitution  and  laws:  Provided  further,  That  in  the  ex- 
penditure of  this  fund  for  labor  preference  shall  be  given,  other 
conditions  being  equal,  to  honorably  discharged  soldiers,  sailors, 
and  marines,  but  any  other  preference  or  discrimination  among 
citizens  of  the  United  States  in  connection  with  the  expenditure  of 
this  appropriation  is  hereby  declared  to  be  unlawful.  (40  Stat. 
1201.) 

This  section  is  f  6  of  the  postal  service  appropriation  act  for  the  fiscal  year 
1920,  cited  above. 

For  Act  July  11,  1916,  c.  241,  referred  to  in  this  section,  see  U,  S.  Comp. 
St  1916,  $f  7477a-7477i. 

§  7477k.  (Act  Feb.  28,  1919,  c.  69,  §  7.)  Transfer  of  material, 
equipment,  and  supplies. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  in  his 
discretion  to  transfer  to  the  Secretary  of  Agriculture  all  available 
war  material,  equipment,  and  supplies  not  needed  for  the  purposes 
of  the  War  Department,  but  suitable  for  use  in  the  improvement  of 
highways,  and  that  the  same  be  distributed  among  the  highway 
departments  of  the  several  States  to  be  used  on  roads  construct- 
ed in  whole  or  in  part  by  Federal  aid,  such  distribution  to  be  made 
upon  a  value  basis  of  distribution  the  same  as  provided  by  the 
Federal  aid  road  Act,  approved  July  11,  1916:  Provided,  That  the 
Secretary  of  Agriculture,  at  his  discretion,  may  reserve  from  such 
distribution  not  to  exceed  10  per  centum  of  such  material,  equip- 
ment, and  supplies  for  use  in  the  construction  of  national  forest 
roads  or  other  roads  constructed  under  his  direct  supervision.  (40 
Stat.  1201.) 

This  section  is  §  7  of  the  postal  service  appropriation  act  for  the  fiscal  year 
1920,  cited  above. 

For  Act  July  11,  1916,  c.  241,  reffcrred  to  in  this  section,  see  U.  S.  Comp. 
St.  1916,  §§  7477a-7477L 
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§  7477/.  (Act  Feb.  28,  1919,  c.  69,  §  9.)  Work  on  roads  by  officers 
or  eiUisted  men  of  Army,  Navy,  or  Marine  Corps;  consent 
thereto. 

No  officer  or  enlisted  man  of  the  Army,  Navy,  or  Marine  Corps 
shall  be  detailed  for  work  on  the  roads  which  come  within  the  pro- 
visions of  this  Act  except  by  his  o\/h  consent.    (40  Stat.  1202.) 

ThiB  section  is  a  part  of  §  9  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  7477m.  (Act  Feb.  28, 1919,  c.  69,  §  9.)  Same;  report  to  Congress 
as  to. 

The  Secretary  of  Agriculture  through  the  War  Department  shall 
ascertain  the  number  of  days  any  such  soldiers,  sailors,  and  marines 
have  worked  on  the  public  roads  in  the  several  States  (other  than 
roads  within  the  limits  of  cantonments  or  military  reservations 
in  the  several  States)  during  the  existing  war  and  also  the  loca- 
tion where  they  worked  and  their  names  and  rank,  and  report  to 
Congress  at  the  beginning  of  its  next  regular  session.  (40  Stat. 
1202.) 

This  section  is  a  part  of  f  9  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above. 

§  7477n.  (Act  Feb.  28,  1919,  c.  69,  §  9.)  Same;  equalization  of 
pay. 
When  any  officer  or  enlisted  man  in  the  Army,  the  Navy,  or  the 
Marine  Corps  shall  have  been  or  may  be  in  the  future  detailed  for 
labor  in  the  building  of  roads  or  other  highway  construction  or 
repair  work  (other  than  roads  within  the  limits  of  cantonments  or 
military  reservations  in  the  several  States),  during  the  existing 
war,  the  pay  of  such  officer  or  enlisted  man  shall  be  equalized  to 
conform  to  the  cofltpensation  paid  to  civilian  employees  in  the  same 
or  like  employment  and  the  amount  found  to  be  due  such  officers, 
soldiers,  sailors,  and  marines,  less  the  amount  of  his  pay  as  such 
officer,  soldier,  sailor,  or  marine,  shall  be  paid  to  him  from  the  1920 
appropriation  herein  allotted  to  the  States  wherein  such  highway 
construction  or  repair  work  was  or  will  be  performed.  (40  Stat. 
1202.) 

This  section  is  a  part  of  §  9  of  the  postal  service  appropriation  act  for 
the  fiscal  jear  1920,  cited  above. 


CHAPTER  TEN— RAILWAY  SERVICE 


Sec. 

7478.  When  mail  may  be  carried  on 
railway  routes  by  horse-express. 

7482.  Pay  for   carrying  mail  on   rail- 

ways receiving  Government  aid. 
7482a.  p.)  Conditions  of  railway  serv- 
ice;   readjustment  of  com- 
pensation. 

7483.  Conditions  of  railway  service. 
7485.  Compensation  of  land-grant  rail- 
roads. 

748^  Rates  for  transportation  of  mail 
on  railroad  routes  carrying 
average  weight  per  day  of  up- 
ward of  5,000  pounds. 

7489.  Weiirhing   of   mails    on    railroad 

routes. 

7490.  Periods  for  weighing  of  mails  on 

railroad  routes. 

7491.  Weighing   of   mails   on    railroad 

routes;   withdrawal  of  freight- 
able  lots  of  postal  supplies. 


Sec. 

7494.  Additional  pay  for  extra  weight 
of  mails  caused  by  parcel  post. 
7501.  Railroads  carrying  mails  to  main- 
tain   regular    schedules ;     fines 
for  delay. 
7503.  Post-office    cars;     material,    con- 
struction,   and  equipment. 
7509a.  Railway  postal  clerks;  salaries; 

grades. 
7509b.  Same;     classifying    and    fixing 

salaries. 
7513.  Railway  postal  clerks;   in  charge 
of  crews;    grades;    promotion. 
7517a.  Same;    promotion  of  substitute 

clerks. 
7518a.  Same;     transfer;     salaries    not 

reduced. 
7619.  Same;    on  duty  over  ten  hours; 

travel  allowances. 
7523a.  Same;    full  time  to  clerks  dead- 
heading under  orders. 
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§  7478.  (R.  S.  §  3999.)     When  mail  ma^  be  carried  on  railway 
routes  by  horse-express. 

bited  without  iteflnit*  application, 
Kansas  City,  M.  &  O.  Ry.  Co.  ▼.  U.  S.» 
53  Ct.  01.  258. 

§  7482.  (R.  S.  §  4001.)     Pay  for  carrying  mail  on  railways  receiv- 
ing Government  aid. 

penae  of  the  company  owning  or  op- 
erating the  road,  include  empty  mail 
bags  and  cannot  be  restricted  to  im- 
pedimenta or  property  appertaining  to 
the  military  establishment  of  the  gov- 
ernment. St.  Louis,  I.  M.  &  S.  R.  Go. 
y.  U.  S.,  53  Gt.  CL  46. 


Duty  of  railroad  company  to  gov- 
ernmenti^-The  provisions  in  the  land 
grant  acts  of  February  9,  1853  (10 
Stat.  155),  and  July  28,  1866  (14  Stat. 
338),  that  "all  property  and  troops 
of  the  United  States**  shall  be  trans- 
ported  at   the   cost,   charge,   and    ez- 


§  7482a.  (Act  July  28,  1916,  c.  261,  §  5.)     (1)  Conditions  of  rail- 
way service;   readjustment  pi  compensation. 


Construction  of  atatute^-Railroad 
companies  were,  until  the  enactment  of 
this  section  free  agents  in  contracting 
with  the  Postmaster  General  in  the 
transportation  of  the  mails.  Kansas 
Gity,  M.  &  O.  R.  Go.  v.  U.  S.,  53  Gt. 
Gl.  258. 

Extent  of  railroad  company's  duty. 

—Where  for  a  long  time  a  railroad 
company  acquiesced  in  postal  regula- 
tions applicable  to  contracts  and  stat- 
utes relating  to  the  carrying  of  the 
mails,  such  acquiescence  will  not  be 
disregarded  without  most  persuasive 
reasons.  Great  Northern  Ry.  Go.  v. 
U.  S.,  236  F.  433,  149  G.  G.  A.  485. 

Where  mail  containers  were  destined 
for  a  connecting  line,  the  station  of 
which  was  more  than  80  rods  distant, 
the  railroad's  duty  ceased  when  they 
left  its  cars,  and  under  the  Postal 
Regulations  a  deduction  from  the  com- 
pensation of  the  railroad  of.  the  cost  of 
their  transfer  is  unauthorized.  Chi- 
cago &  A.  R.  Co.  V.  U.  S.,  52  Ct.  CI. 
490. 

Existence     of     contraot^-Where     a 

railroad  company,  which  had  been 
carrying  the  mails,  accepted  a  distance 
circular  relating  to  the  carrying  of 
mails  providing  that  it  should  carry 
them  subject  to  acts  of  Congress  and 


regulations  of  Post  Ofl&ce  Department, 
a  contractual  relation  was  established, 
and  rights  of  parties  are  to  be  measur- 
ed by  distance  circular.  Great  North- 
em  Ry.  Co.  V.  U.  S.,  236  F.  433,  149 
C.  G.  A.  485. 

A  distance  circular,  plaintiff's  in- 
dorsement thereon,  and  the  orders  and 
notices  of  the  Postmaster  Ckneral  stat- 
ing the  •compensation  and  plaintiff's 
action  thereafter,  held  to  constitute  a 
contract  binding  plaintiff  to  the  provi- 
sion therein  for  readjustment  of  com- 
pensation. Delaware,  L.  &  W.  R.  Go. 
V.  U.  S.,  51  Ct.  Gl.  426. 

Where  a  railftad  executes  a  distance 
circular,  and  contemporaneously  re- 
fuses to  accept  the  amount  there  stated 
as  full  compensation,  and  the  Post- 
master General  then  informed  the  rail- 
road that  said  compensation  was  all 
that  would  be  paid,  and  the  railroad 
continues  to  carry  the  mails,  there  was 
a  "meeting  of  the  minds,"  and  said 
road  is  bound  by  the  terms  offered  for 
such  service.  New  York,  N.  H.  &  H. 
R.  Go.  V.  U.  S..  53  Ct.  Gl.  222. 

Amount  of  compensatlon^-The  rates 
of  pay  stated  in  the  several  statutes 
were  maximum  rates.  Kansas  City, 
M.  &  O.  R.  Go.  V.  U.  S.,  53  Gt.  GL 

258. 


§  7483.  (R.  S.  §  4002.)     Conditions  of  railway  service. 


Construction  of  statute.— R.  S.  §§ 
3962  and  4002  (U.  S.  Comp.  St.  1916, 
§§  7450.  7483),  and  Act  June  26,  1900, 
34  Stat.  467,  contemplate  the  trans- 
portation of  the  mails  with  due  fre- 
quency and  speed  with  especial  refer- 
ence to  the  published  time  tables,  and 
the  Post  Office  department  in  entering 
into  contracts  for  the  carrying  of  the 
mails  is  not  precluded  from  assert- 
ing its  right  to  have  the  mails  trans- 
ported accordingly  and  to  make  de- 
ductions from  the  pay  of  contractors 
for  failure  to  perform  service  accord- 
ing to  contract  and  impose  fines  upon 
them  for  their  delinquency.  Louisville 
&  N.  R.  Go.  V.  U.  S.,  53  Ct.  Gl.  238. 

The  acts  of  June  8,  1S72  (R.  S.  S 
3997),    and    March   3,    1873   (R.    S.    8 
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4002),  and  the  several  acts  amendatory 
thereof,  charge  the  Postmaster  Gen- 
eral with  the  duty  of  engaging  in  con- 
tracts with  railroads  carrying  the  mails 
within  specified  maximum  rates,  and 
clothe  that  official  with  full  discretion- 
ary powers  to  determine  the  char- 
acter of  service  to  be  performed  and 
the  compensation  to  be  made  therefor. 
Kansas  City,  M.  &  O.  Ry.  Go.  of  Tex- 
as V.  U.  S.,  53  Ct.  CI.  258. 

Act  March  3,  1873  (R.  S.  J  4002, 
U.  S.  Comp.  St.  1916,  {  7483),  did  not 
repeal  sections  210  and  212  of  Act 
June  8,  1872  (R.  S.  §§  3997,  3999). 
Act  March  3,  1873,  providing  for  an 
average  weight  of  mail  according  to 
which  compensation  was  to  be  read- 
justed, and  under  which  contracts  for 
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transportation    ahoold   be    made,   was 
directory  merely.    Id. 

The  rule  that,  in  the  construction  of 
a  doubtful  and  ambi^ous  law/  the 
contemporaneous  Construction  of  those 
who  are  called  upon  to  act  under  the 
law  and  are  appointed  to  carry  its  pro- 
visions into  effect  is  entitled  to  great 
resiioct,  and  ought  not  to  be  overruled 
without  cogent  reasons,  has  no  appli- 
cation in  case  of  a  usage  having  its 
origin  in  the  duty  of  exercising  judg- 
ment and  discretion,  and  not  in  in- 
terpretation of  ambiguous  terms  under 
which  rights  became  vested.    Id. 

Discretion  of  Postmaster  General.— 

This  section  lodges  in  the  Postmaster 
General  the  discretion  of  determining 


the  details  to  be  followed  in  the  weigh- 
ing of  the  mails  "not  less  than  once  in 
every  four  years,"  and  he  alone  was  to 
determine  the  average  weight  of  the 
mails  carried  and  how  such  average 
should  be  obtained.  New  Tork,  N.  H. 
&  H.  R.  Co.  V.  U.  S.,  53  Ct.  CL  222. 

Since  this  section  may  be  treated  as 
directory  merely,  and  as  clothing  the 
office  of  the  Postmaster  General  and 
not  the  incumbent  with  the  powers  and 
duties  therein  found,  usage  alone  could 
not  make  it  mandatory,  and  an  altera- 
tion of  a  long-continued  department 
practice  thereunder  cannot  be  prevent- 
ed by  parties  whose  claims  arise  after 
full  notice  of  the  change.  Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  v.  U.  S.,  63 
Ct.  CI.  258. 


§  7485.  (Act  July  12,  1876,  c.  179,  §  13.)     Compensation  of  land- 
grant  railroads. 


Construction  of  statute.— Where  Con- 
gress granted  to  the  state  of  Michigan, 
and  the  latter  duly  accepted,  the  grant 
of  certain  lands  "to  aid  in  the  construc- 
tion of  certain  railroads,  one  of  which 
applied  for  the  lands,  asserted  its  right 
to  them,  accepted  the  grant,  and  pro- 
ceeded to  exercise  ownership  and  con- 
trol of  them,  held,  its  successor  in  title 
was  a  land-aided  road,  required  to 
transport  mails  at  80  per  cent,  of  com- 
pensation awarded  to  roads  which  were 


not  land-aided.  Qrand  Trunk  Western 
Ry.  Co.  V.  U.  S.,  53  Ct.  CI.  473. 

Right  to  requiro  transport  of  maiiSd— 

Thaf  *'land-aided''  railroad  for  prac- 
tically 40  years  was  not  required  to 
transport  mails  at  80  per  cent  of  the 
compensation  awarded  roads  which 
were  not  land-aided  held  not  to  estop 
Post  Office  Department  from  enforcing 
liability  to  transport  mails  at  80  per 
cent.  Grand  Trunk  Western  Ry.  Co.  v. 
U.  S.,  53  Ct.  CI.  473. 


§  7487.  (Act  March  2,  1907,  c.  2513.)  Rates  for  transportation  of 
mail  on  railroad  routes  canying  average  weight  per  day  of  up- 
ward of  5000  pounds. 


Construotion  of  statutOd— This  section 
was  designed  to  make  a  reduction  in 
the  compensation  then  being  paid  to 
railroads,  and  plaintiff  had  the  option 
of  declining  the  readjusted  terms  and 
refusing  to  further  transport  the  mails; 
but  a  protest  on  the  part  pt  plaintiff 
would  not  have  the  effect  of  restoring 
the  old  rates  or  reserving  to  it  com- 
pensation, at  such  rates.  Delaware,  L. 
&  W.  R.  Co.  V.  U.  S.,  51  Ct  CL  426. 


Neither  Act  March  3,  1905  (U.  S. 
Comp.  St.  1916,  {  7490),  nor  this  sec- 
tion, affected  the  powers  and  duties  of 
the  Postmaster  General  in  any  regard, 
whether  such  powers  were  statutory  or 
discretionary,  mandatory  or  directory, 
except  to  require  weighings  for  not  less 
than  90  successive  working  days.  Kan- 
sas City,  M.  &  O.  R.  Co.  v.  U.  S.,  53 
Ct.  CI.  258. 


§  7489.  (Act  March  3,  1875,  c.  128,  §  1.)     Weighmg  of  poails  on 
railroad  routes. 

Cited  without  definite  appiicatlon, 
Kansas  City,  M.  &  O,  Ry.  Co.  v.  U.  S., 
53  Ct.  CI.  258. 

§  7490.  (Act  March  3,  1905,  c.  1480,  §  1.)     Periods  for  weighing  of 
mails  on  railroad  routes. 


DiseretioB  of  Postmaster  Gonerald— 
Where  the  statute  directs  a  method  of 
ascertaining  the  average  weight  of  mail 
carried  and  prescribes  a  maximum  com- 
peDsation  therefor,  the  Postmaster 
General  can  pay  less,  but  not  more, 
than  the  maximum  fixed  by  the  statute. 
Yasoo  &  M.  V.  R.  Co.  v.  U.  S.,  50  Ct. 
a  15. 

Neither  this  section  nor  Act  March 


2,  1907  (U.  S.  Comp.  St.  1916,  S  7487), 
affected  the  powers  and  duties  of  the 
Postmaster  General  in  any  regard, 
whether  such  powers  were  statutory  or 
discretionary,  mandatory  or  directory, 
except  to  require  weighings  for  not  less 
than  90  successive  working  days.  Kan^ 
sas  City,  M.  &  0,  R,  Co.  v.  U.  S.,  53 
Ct.  CI.  258. 
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§  7491.  (Act  May  12,  1910,  c.  230.)     Weighing  of  mails  on  rail- 
road routes ;  withdrawal  of  f reightable  lots  of  postal  supplies. 

Effect  on  existing  contract— Plaintiff  for  a  quadrennial  period  was  adjusted; 
railroad,  which  had  a  contract  for  car-  said  mail  bags  having  been  withdrawn 
rying  the  mails  when  Act  May  27,  1908,  in  accordance  with  said  act  prior  to 
35  Stat.  412,  was  enacted,  was  not  en-  quadrennial  weighing  in  the  division  in- 
titled  to  have  the  weight  of  empty  mail  eluding  plaintiff's  line.  St.  Louis,  I. 
bags  included  in  the  average  weight  of  M.  &  S.  Ry.  Co.  v.  U.  S.,  53  Gt.  CI.  45. 
the  mails  upon  which  its  compensation 

§  7494.  (Act  March  4,  1913,  c.   143.)     Additional  pay  for  extra 
weight  of  mails  caused  by  parcel  post. 

Construction  of  statute.— The  words  dicially  in  exercising  his  authority  un- 
knot exceeding  five  per  centum"  in  this  der  this  section  to  add  to  the  compen- 
section  meant  that  there  should  be  add-  sation  for  mail  transportation  on  rail- 
ed to  the  fixed  compensation  for  mail  road  routes,  and  his  action  is  not  con- 
transportation  5  per  centum  and  not  elusive  when  brought  in  question  in 
exceeding  5  per  centum,  and  there  is  this  court.  Atchison,  T.  &  S.  F.  Ry. 
nothing  in  the  act  upon  which  a  discre-  Co.  v.  U.  S.,  52  Ct.  CI.  338. 
tion  to  pay  a  lesser  sum  was  to  oper-  Afflrmanceof  contracts— Plaintiff,  hav- 
ate.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  ing  continued  to  carry  the  mails  with 
U.  S.,  52  Ct.  CI.  338.  the  increased  weights  occasioned  by  the 

Congress,  by  the  use  of  the  words  institution  of  the  parcel  post  service 
"authorized  to  add  to  the  compensa-  under  Act  Aug.  12,  1912  (Comp.  St. 
tion,"  in  this  section,  prescribed  a  duty  1916,  j  7319  et  seq.),  by  its  failure  to 
for  the  Postmaster  General,  and  did  not  avail  itself  of  the  privilege  of  refusing 
lodge  such  discretion  in  him  as  to  per-  to  perform  its  contract  thus  further  re- 
mit the  increase  to  be  made  in  whole  afllrmed  its  contract,  and  cannot  now 
or  in  part,  or  denied,  as  he  should  de-  claim  an  additional  allowance  for  such 
termine.    Id.  service.    New  York,  N.  H.  &  H.  R.  Co. 

Discretion  of  Postmaster  Generai.—  v.  U.  S.,  53  Ct.  CI.  222. 
The  Postmaster  General  did  not  act  ju- 

§  7501.  (Act  March  2,  1907,  c.  2513.)     Railroads  carrying  mails  to 

maintain  regular  schedules;   fines  for  delay. 

Construction    of    statute.- R.    S.    fS  the  carrying  of  the  mails,  is  not  pre- 

3962,  4002  (U.  S.  Comp.  St.  1916,  §§  eluded  from  asserting  its  right  to  have 

7450,  7483),  and  Act  June  26,  1906,  34  the  mails  transported  accordingly,  and 

Stat.  467,   superseded  by  this  section,  to  make   deductions   from   the  pay   of 

contemplate  the  transportation  of  the  contractors  for  failure  to  perform  serv- 

mails   with   due   frequency   and    speed,  ice  seconding  to   contract  and  impose 

with  especial  reference  to  the  publish-  fines  upon  them  for  their  delinquency, 

ed  time-tables  and  the  Post  Office  De-  Louisville  &  N.  R.  Co.  v.  U.  S.,  53  Ct. 

partment,  in  entering  into  contracts  for  CI.  238. 

§  7503.  (Act  March  4,  1911,  c.  241,  §  1.)     Post-office  cars;  material, 
construction,  and  equipment. 

Construction    of    statute.— Congress,  cars,"  did  not  intend  that  this  provision 
by   providing   in   this   section   that  no  should  apply  to  cars  with  steel  under- 
pay  shall  be   allowed   for  the   use   of  frames.    Missouri  Pac.  R.  Co.  v.  U.  S., 
"wooden   full   railway   post-office    cars  53  Ct.  CI.  12. 
run  in  any  train  between  adjoining  steel 

§  7509a.  (Act  Feb.  28,  1919,  c.  69,  §  2.)  Railway  postal  clerks; 
salaries;  grades. 
The  salaries  of  railway  postal  clerks  shall  be  graded  as  follows : 
Grade  one,  at  $1,100;  grade  two,  at  $1,200;  grade  three,  at  $1,300; 
grade  four,  at  $1,400;  grade  five,  at  $1,500;  grade  six,  at  $1,600; 
grade  seven,  at  $1,700;  grade  eight,  at  $1,800;  grade  nine,  at  $1,- 
900;   grade  ten,  at  $2,000.     (40  Stat.  1198.) 

This  section  is  a  part  of  §  2  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropriation 
acts.  Said  §  2  also  contains  the  following  provision:  "Provided  further,  That 
during  the  fiscal  year  ending  June  30,  1920,  the  increased  compensation  pro- 
vided in  section  2  of  the  Act  approved  July  2,  1918,  making  appropriations 
for  the  service  of  the  Post  Office  Department  for  the  fiscal  year  ending  June 
^30,  1919,  and  for  other  purposes,  shall  remain  the  same  for  employees  other 
than  those  mentioned  herein." 

(1482) 


Gl.lO)  THB  POSTAL  SBRVICB  §  7509b 

§  7509b.  (Act  Feb.  28,  1919,  c.  69,  §  2.)     Same;   classifying  and 
fixing  salaries. 

The  Postmaster  General  shall  classify  and  fix  the  salaries  of  rail- 
way postal  clerks,  under  such  regulations  as  he  may  prescribe,  in 
the  grades  provided  by  law ;  and  for  the  purpose  of  organization 
and  establishing  maximum  grades  to  which  promotions  may  be 
made  successively,  as  hereinafter  provided,  he  shall  classify  railway 
post  offices,  terminal  railway  post  offices,  and  transfer  offices  with 
reference  to  their  character  and  importance  in  thre^  classes,  with 
salary  grades  as  follows:  Class  A,  $1,100,  to  $1,500;  class  B,  $1,- 
100,  to  $1,600;  class  C,  $1,100  to  $1,800.  He  may  assign  to  the  of- 
fices of  division  superintendents  and  chief  clerks  such  railway  postal 
clerks  as  may  be  necessary  and  fix  their  salaries  within  the  grades 
provided  by  law  without  regard  to  the  classification  of  railway  post 
offices.  ' 

Clerks  in  class  A  shall  be  promoted  successively  to  grade  three, 
clerks  in  class  B  shall  be  promoted  successively  to  grade  four,  and 
clerks  in  class  C  shall  be  promoted  successively  to  grade  five,  at  the 
beginning  of  the  quarter  following  the  expiration  of  a  year's  satis- 
factory service  in  the  next  lower  grade.  Promotions  above  these 
grades  w^ithin  the  maximum  grades  of  the  classification  may  be 
made  in  the  discretion  of  the  Postmaster  General  for  meritorious 
service.  No  promotion  shall  be  made  except  upon  evidence  satis- 
factory to  the  Post  Office  Department  of  the  efficiency  and  faithful- 
ness of  the  employee  during  the  preceding  year :  Provided  further. 
That  clerks  assigned  as  clerks  in  charge  of  crews  consisting  of 
more  than  one  clerk  shall  be  clerks  of  grades  six  to  ten,  inclusive, 
and  may  be  promoted  one  grade  only  after  three  years'  satisfactory 
and  faithful  service  in  such  capacity :  *  *  Provided  further.  That 
the  provisions  of  this  section  shall  not  apply  to  employees  who  re- 
ceive a  part  of  their  pay  from  any  outside  sources  under  cooperative 
arrangement  with  the  Post  Office  Department,  or  to  employees  who 
serve  voluntafUy  or  receive  only  a  nominal  compensation:  And 
provided  further.  That  the  increased  compensation  at  the  ra]te  pf 
10  per  centum,  and  15  per  centum  for  the  fiscal  year  ending  June 
30,  1918,  and  the  increased  compensation  for  the  fiscal  year  ending 
June  30,  1919,  shall  not  be  computed  as  salary  in  construing  this 
section.  So  much  as  may  be  necessary  for  the  increases  provided 
for  in  this  act  is  hereby  appropriated.    (40  Stat  1198.) 

This  section  is  a  part  of  §  2  of  the  postal  service  appropriation  act  for 
the  fiscal  year  1920,  cited  above.  Said  §  2  also  contains  the  following  pro- 
vision:  "Provided  further,  That  during  the  fiscal  year  ending  June  30,  1920, 
the  increased  compensation  provided  in  section  2  of  the  Act  approved  July 
2,  1918,  making  appropriations  for  the  service  of  the  Post  Office  Department 
for  the  fiscal  year  ending  June  30,  1919,  and  for  other  purposes,  shall  re- 
main the  same  for  employees  other  than  those  mentioned  herein.*' 

This  section  probably  supersedes  somewhat  similar  provisions  in  Act  July 
2,  1918,  c  117,  §  2,  40  Stat.  752,  which  read  as  follows: 

"The  Postmaster  General  shall  classify  and  fix  the  salaries  of  railway  postal 
clerks,  under  such  regulations  as  he  may  prescribe,  in  the  grades  provided  by 
law;  and  for  the  purpose  of  organization  and  establishing  maximum  grades 
to  which  promotions  may  be  made  successively,  as  hereinafter  provided,  he 
shall  classify  railway  post  offices,  terminal  railway  post  offices,  and  transfer 
offices  with  reference  to  their  character  and  importance  in  three  classes,  with 
salary  grades  as  follows: 

"Class  A,  $1,100  to  $1,400;  class  B,  $1,100  to  $1,500;  and  class  C,  $1,100 
to  $1,700.  He  may  assign  to  the  offices  of  division  superintendents  and  chief 
clerks  such  railway  postal  clerks  as  may  be  necessary,  and  fix  their  salaries 
within  the  grades  provided  by  law  without  regard  to  the  classification  of  rail- 
way post  offices:  Provided,  That  on  July  first,  nineteen  hundred  and  eighteen, 
railway  postal  clerks  shall  pass  automatically  from  the  grades  they  are  in  and 
the  salaries  they  receive  under  the  Act  of  August  twenty-fourth,  nineteen 
hundred  and  twelv%  to  theHiorreaponding  grade,  with  salaries  provided  for  In 
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this  Act:  Provided,  That  the  classifications  and  increases  of  salaries  provided 
for  in  this  section  shall  not  be  continued  beyond  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  nineteen:  Provided  further,  That  the  salary 
of  clerks,  carriers,  and  railway  postal  clerks  shall  be  increased  during  the 
fiscal  year  nineteen  hundred  and  nineteen,  not  more  than  $200:  Provided 
further.  That  the  classifications  herein  provided  for  shal}  not  become  effective 
until  July  first,  nineteen  hundred  and  eighteen:  Provided  further,  That  the 
salaries  of  such  other  employees  fixed  by  law  or  paid  from  lump-sum  appro- 
priations provided  for  in  this  Act,  including  laborers  in  the  Railway  Mail 
Service,  who  receive  $800  per  annum  or  less  shall  be  increased  twenty  per 
centum  per  a^num;  those  who  receive  in  excess  of  $800  and  not  more  than 
$1,500  shall  be  increased  fifteen  per  centum  per  annum;  and  those  who  re- 
ceive in  excess  of  $1,500  and  not  more  than  $2,200  shall  be  increased  ten  per 
centum  per  annum.  *  ♦  Such  increases  shaU  not  apply  to  the  special 
assistant  to  the  Attorney  General  appropriated  for  in  this  Act  and  to  post- 
masters at  offices  of  the  first,  second,  and  third  classes.  *  *  That  the  pro- 
visions of  this  section  shall  not  apply  to  employees  who  receive  a  part  of  their 
pay  from  any  outside  sources  under  cooperative  arrangement  with  the  Post 
Office  Department,  or  to  employees  who  serve  voluntarily  or  receive  only  a 
nominal  compensation:  And  provided  further,  That  the  increased  compensa- 
tion, at  the  rate  of  five  per  centum  and  ten  per  centum  for  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  eighteen,  shall  not  be  computed  as 
salary  in  construing  this  section.  So  much  as  may  be  necessary  for  the  in- 
creases provided  for  in  this  Act  is  hereby  appropriated." 

§  7513.  (Act. March  3,  1917,  c.  162,  §  1.)  Railway  postal  clerks;  in 
charge  of  crews;  grades;  promotion. 
Hereafter  clerks  assigned  as  clerks  in  charge  of  crews  consisting 
of  more  than  one  clerk  shall  be  clerks  of  grades  five  to  ten,  inclu- 
sive, and  may  be  promoted  one  grade  only  after  three  years'  satis- 
factory and  faithful  service  in  such  capacity.     (39  Stat.  1065.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 
It  superseded  similar  provisions  in  prior  appropriation  acts. 

§  7517a.  (Act  March  3,  1917,  c.  162,  §  1.)  Same;  promotion  of 
substitute  clerks. 
Hereafter  any  substitute  railway  postal  clerk  shall,  after  having 
performed  service  equivalent  to  three  hundred  and  'thirteen  days, 
be  appointed  railway  postal  clerk  of  grade  one,  and  in  computing 
such  service  credit  shall  be  allowed  for  service  performed  prior  to 
the  approval  of  this  Act.    (39  Stat.  1065.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1918,  dted  above. 

§  7518a.  (Act  March  3,  1917,  c.  162,  §  1.)  Same;  transfer;  sala- 
ries not  reduced. 

Hereafter  when  railway  postal  clerks  are  transferred  from  one 
assignment  to  another  because  of  changes  in  the  service  their  sal- 
aries shall  not  be  reduced  by  reason  of  such  change.  (39  Stat. 
1065.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  7519.  (Act  Aug.  24,  1912,  c.  389,  §  1,  as  amended,  Act  March 
3,  1917,  c.  162,  §  1,  and  Act  Feb.  28,  1919,  c.  69,  §  1.)  Same; 
on  duty  over  ten  hours ;   travel  allowances. 

Hereafter,  in  addition  to  the  salaries  provided  by  law,  the  Post- 
master General  is  hereby  authorized  to  make  travel  allowances  in 
lieu  of  actual  expenses,  at  fixed  rates  per  annum,  not  exceeding  in 
the  aggregate  the  sum  annually  appropriated,  to  railway  postal 
clerks,  acting  railway  postal  clerks,  and  substitute  railway  postal 
clerks,  including  substitute  railway  postal  clerks  for  railway  postal 
clerks  granted  leave  with  pay  on  account  of  sickness,  assigned  to 
duty  in  railway  post  office  cars,  while  on  duty,  after  ten  hours  from 
the  time  of  beginning  their  initial  run,  under  such  regulations  as 
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he  may  prescribe,  and  in  no  case  shall  such  an  allowance  exceed 
$2  per  day.    (37  Stat.  548.    39  Stat.  1065.    40  Stat.  1195.) 

This  section  was  amended  by  Act  March  3,  1017.  c.  162,  f  1,  cited  above,  by 
increasing  the  rate  of  compensation  from  $1  to  $1.20. 

It  was  again  amended  by  Act  Feb.  28,  1919,  c.  69,  S  1>  cited  above,  to  read 
as  set  forth  above.  This  amendment  consisted  in  increasing  the  amount  allow- 
able for  travel  allowance  from  $1.20  to  |2. 

§  7523a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Same;  full  time  to  clerks 
deadheading  under  orders. 
Railway  and  substitute  railway  postal  clerks  shall  be  credited 
with  full  time  when  deadheading  under  orders  of  the  department. 
(40  Stat.  1195.) 

This  section  is  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropriation 
acts. 


CHAPTER  ELEVEN— FOREIGN  MAIL  SERVICE 

§  7539a.  (Act  March  3,  1917,  c.  162,  §  1.)  Contracts  for  service 
on  American  vessels;  rate. 
Hereafter  the  Postmaster  General  is  hereby  authorized  and  em- 
powered to  enter  into  contracts  with  American  citizens  for  the  car- 
rying of  the  mail  between  the  United  States  and  Great  Britain  on 
steamships  built  in  the  United  States  capable  of  maintaining  a 
speed  of  thirty  knots  an  hour  at  sea  in  ordinary  weather  and  of 
a  gross  registered  tonnage  of  not  less  than  thirty-five  thousand 
tons,  the  said  service  to  commence  not  more  than  four  years  after 
the  contract  shall  be  let.  The  rate  of  compensation  to  be  paid  for 
the  said  ocean  mail  service  shall  not  exceed  the  sum  of  $8  per  mile 
by  the  shortest  practicable  route  for  each  outward  voyage.  The 
Postmaster  General  shall  have  the  right  to  reject  all  bids  not  in  his 
opinion  reasonable  for  the  attaining  of  the  purposes  named ;  Pro- 
vided further,  That  all  of  the  provisions  of  the  Act  of  March  third, 
eighteen  hundred  ^nd  ninety-one,  entitled  "An  Act  to  provide  for 
ocean  mail  service  between  the  United  States  and  foreign  ports, 
and  to  promote  commerce,"  so  far  as  they  are  not  inconsistent  here- 
with shall  control  and  apply  to  the  methods  to  be  used  and  con- 
tracts to  be  made  hereunder.    (39  Stat.  1066.) 

These  were  provisions  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  7546a.  (Act  July  2,  1918,  c.  117,  §  1.)     Censorship  of  mails. 

For  censorship  of  foreign  mails,  *  *  of  which  amount  $200,- 
000  shall  be  available  immediately :  Provided,  That  the  authority 
under  this  appropriation  sjiall  cease  to  be  in  effect  when  the  existing 
state  of  war  shall  have  passed,  the  date  of  which  shall  be  ascertain- 
ed and  proclaimed  by  the  President :  And  provided  further.  That  it 
shall  be  the  duty  of  the  Postmaster  General  to  submit  to  Congress 
at  the  beginning  of  its  regular  session  in  December  of  each  year  a 
detailed  statement  of  all  persons  appointed  and  the  salary  or  com- 
pensation paid  or  allowed  to  each  :  And  provided  further,  That  no 
part  of  this  appropriation  shall  be  expended  to  pay  the  expense  of 
censoring  mail  from  the  military  forces  connected  with  the  Ameri- 
can Expeditionary  Force,  which  mail  has  been  censored  in  Europe. 
(40  Stat.  749.) 

This  section  was  a  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 
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CHAPTER  TWELVE— POST-OFFICE 

INSPECTORS 

§  7548a.  (Act  Feb.  28, 1919)  c.  69,  §  1.)  Per  diem  allowances;  rules 
and  regulations. 
The  Postmaster  General  may,  in  his  discretion,  allow  inspec- 
tors per  diem  while  temporarily  located  at  any  place  on  business 
away  from  their  homes  or  their  designated  domiciles  for  a  period 
not  exceeding  twenty  consecutive  days  at  any  one  place,  and  make 
rules  and  regulations  governing  the  foregoing  provisions  relating 
to  per  diem.     (40  Stat.  1189.) 

This  section  is  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  7548b.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Same;  persons  excepted. 

No  per  diem  shall  be  paid  to  inspectors  receiving  annual  salaries 
of  $2,000  or  more,  except  the  thirty-two  inspectors  receiving  $2,100 
each,  $350,000.     (40  Stat.  1189.) 

This  section  is  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  7552.  (R.  S.  §  4026.)     Searches  authorized. 

Construction  of  statute.— See  U.  S.  T. 
Jones .  (D.  C.)  230  F.  262. 


CHAPTER  THIRTEEN  A— POSTAL  SAVINGS 

DEPOSITORIES 

§  7580.  (Act  June  25,  1910,  c.  386,  §  1.)     Board  of  trustees  for 
control,  etc.,  of  postal  savings  depository  offices. 

Powers  of  board.— Under  Gomp.  St.  board  of  trustees,  if  re^nil&tion  is  rea- 
1916,   §§   7580,   7592,  making   deposits  sonable,   nondiseriminatiTe,   and  adapt- 
in  qualifying  postal  savings  banks  "sub-  ed  to  carry  out  the  purposes  of  the  act. 
stantially  in  proportion"  tp  their  capital  30  Op.  Atty.  Gen.  162. 
and  surplus,  is  subject  to  regulation  by 

§  7585.  (Act  June  25,  1910,  c.  386,  §  6,  as  amended,  Act  May  18, 
1916,  c.  126,  §  1,  and  Act  July  2,  1918,  c.  117,  §  13.)  Deposits; 
amount;  cards  and  stamps  for  small  amounts. 
At  least  one  dollar,  or  a  larger  amount  in  multiples  thereof,  must 
be  deposited  before  an  account  is  opened  with  the  person  depositing 
the  same,  and  one  dollar,  or  multiples  thereof,  may  be  deposited  aft- 
er such  account  has  been  opened,  but  the  balance  to  the  credit  of 
any  person,  upon  which  interest  is  payable,  shall  not  exceed  $1,000, 
exclusive  of  accumulated  interest:  Provided,  That  in  order  that 
smaller  amounts  may  be  accumulated  for  deposit,  any  person  may 
purchase  for  10  cents,  from  any  postal-savings  depository,  specially 
prepared  adhesive  stamps  to  be  known  as  "postal-savings  stamps," 
and  attach  them  to  a  card  which  shall  be  furnished  for  the  purpose. 
A  card  with  ten  postal-savings  stamps  affixed  .shall  be  accepted  as 
a  deposit  of  $1  either  in  opening  an  account  or  in  adding  to  an  exist- 
ing account,  or  may  be  redeemed  in  cash.  It  is  hereby  made  the 
duty  of  the  Postmaster-General  to  prepare  such  postal  savings  cards 
and  postal  savings  stamps  of  denominations  of  ten  cents,  and  to 
keep  them  on  sale  at  every  postal  savings  depository  office,  and  to 
prescribe  all  necessary  rules  and  regulations  for  the  issue,  sale,  and 
cancellation  thereof.     (36  Stat.  815.    39  Stat  159.    40  Stat.  754.) 

This  section  was  again  amended  by  Act  July  2,  1918,  c.  117,  §  13,  cited  above, 
by  making  changes  in  the  proviso  therein,  as  set  forth  above.    Said  proviso, 
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§   7607 


prior  to  this  amendment,  read  as  follows:  "Provided,  That  in  order  that 
smaller  amounts  may  be  accumulated  for  deposit  any  person  may  purchase  for 
ten  cents  from  any  depository  office  a  postal  savings  card  to  which  may  be 
attached  specially  prepared  adhesive  stamps  to  be  known  as  ^postal  savings 
stamps/  and  when  the  stamps  so  attached  amount  to  one  dollar,  or  a  larger 
sum  in  multiples  thereof,  including  the  ten-cent  postal  savings  card,  the  same 
may  be  presented  as  a  deposit  for  opening  an  account,  and  additions  may  bo 
made  to  any  account  by  means  of  such  card  and  stamps  in  amounts  of  one 
dollar,  or  multiples  thereof,  and  when  a  card  and  stamps  thereto  attached  are 
accepted  as  a  deposit  the  postmaster  shall  immediately  cancel  the  same." 

§  7586a.  (Act  July  2,  1918,  c,  117,  §  12.)     Limit  on  deposits. 

Hereafter  the  balance  to  the  credit  of  any  one  person  in  a  postal- 
savings  depository,  exclusive  of  accumulated  interest,  shalt  not  ex- 
ceed $2,500.  Non-interest  paying  deposits  shall  not  be  accepted. 
All  laws  inconsistent  herewith  are  hereby  repealed.    (40  Stat.  754.) 

This  section  was  section  12  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  7588.  (Act  May  18,  1916,  c.  126,  §  2.)  Deposit  of  savings  funds 
in  banks;  deposits  with  treasurer  of  board  of  trustees;  with- 
drawals ;  investment  in  United  States  bonds. 


Distribution  of  dopositsw— Excluding 
emergency  credit  from  regular  quota 
of  funds  assigned  to  a  postal  savings 
depositary  does  not  conflict  with  Act 
June  25,  1910,  §  9  [which  has  been  su- 


perseded by  the  similar  provisions  of 
this  section],  requiring  that  such  funds 
shall  be  deposited  substantially  in  pro- 
portion to  the  capital  and  surplus  of 
each  bank.    80  Op.  Atty.  Qen.  162. 


CHAPTER  FOURTEEN— ACCOUNTS  AND  REVE- 
NUES 


§  7607.  (R.  S.  §  4058.)     Delivery 

Liability  of  surety^— Under  this  sec- 
tion and  Postal  Laws  and  Regulations, 
i  143,  it  was  improper,  in  action  where 
United  States  recovered  on  bond  of 
postal  employ4  on  account  of  his  theft 
of  registered  parcels,  to  require  pay- 
ment into  court  of  all  sums  in  excess 
of  that  paid  by  United  States  on  ac- 
count of  theft,  and  require  parties  in- 
terested to  interplead;  distribution  of 
funds  being  function  of  chief  postal  in- 
spector. U.  8.  V.  United  States  Fidel- 
ity &  Guaranty  Co.,  247  F.  16,  150 
C.  C.  A.  234. 

— -  Insured  mail.— Where  company 
which  insured  registered  package  paid 
loss,  held,  that  United  States  could,  in 


of  Stolen  money  to  owner. 

view  of  this  section  and  Postal  Regu- 
lations, |§  143,  144,  recover  on  bond  of 
postal  employ^  who  stole  such  package. 
United  States  Fidelity  Sc  Guaranty  Co. 
V.  U.  S.,  246  F.  433,  158  C.  C.  A.  497. 
Where  insurer  of  safe  transmission 
of  registered  packages  indemnified 
senders,  packages  having  been  stolen 
by  post  office  employe,  and  United 
States,  for  benefit  of  senders  and  in- 
surer, sued  on  bond  of  such  employ^, 
questions  as  to  which  insurer's  liabil- 
ity was  primary  are  for  determination 
by  chief  postal  inspector,  under  this 
section  and  Postal  Laws  and  Regula- 
tions, §  143.  U.  S.  V.  United  States 
FideUty  &  Guaranty  Co.,  247  F.  16, 
159  C.  C.  A.  234. 
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€ee. 


ALIEN  ENEMIES 


7615.  RemovaL 

7616.  Time  for. 

7617.  Jurisdiction     of     United 

courts. 

7618.  Duties  of  marshaL 


Stotes 


PASSPORTS 

7628a.  Application  for;  contents;  fees. 

7628b.  False  statements  in;  use  of 
passport  obtained  through. 

7628c.  Use  of  passport  issued  for  an- 
other or  in  violation  of  con- 
ditions ;  furnishing  passport 
for  such  use. 

7628d.  False  making  or  forging. 

ENTRY  INTO  OR  EXIT  FROM 
UNITED  STATES 

7628e.  Departure  from  or  entry  into 
United  States  during  war; 
aliens. 

7628f.  Same;    citizens;    passports. 

7628g.  Same;    punishment. 

7628h.  Same;    definitions. 

POWERS     OF     MINISTERS     AND 

CONSULS,  AND  CONSULAR 

COURTS 

7668a.  Allowance  for  keeping  and  feed- 
ing prisoners;  provision  re- 
stricting amount  suspended 
during  1918. 

EMBARGO  ON  EXPORTS 

7677.  War  material, 

7678.  Same;    punishment. 

7678a.  Exports  in  time  of  war;  proc- 
lamation by  President. 

7678b.  Same;     pu<nisbments. 

7678c.  Same;  refusal  of  clearance  to 
vessels;  punishment  for  tak- 
ing vessels  out  of  port. 

7678cc.  Same ;  application  of  preceding 
sections. 

7678d.  Seizure  of  arms  and  other  arti- 
cles intended  for  export;  au- 
thority to  make;    forfeiture. 

7678e.  Same;  application  for  and  is- 
sue of  warrant. 

7678f.  Same;  petition  of  owner  for 
restoration ;    hearing. 


Sec. 

7678g.  Same;  libel  and  sale  of  prop- 
erty. 

7678h.  Same;  procedure  on  petition  of 
.  owner  and  libel ;  bond  for  re- 
delivery. 

76781.  Same;    operation  of  Title. 

7678J.  Same;  release  on  payment  of 
costs. 

7678k.  Same;    enforcement  of  Title. 

DISTURBANCE  OF  FOREIGN  RE- 
LATIONS 

7678Z.  Untrue  statements  to  influence 
conduct  of*  foreign  government 
to  injury  of  United  States. 

7678m.  Falsely  assuming  or  pretending 
to  be  diplomatic  or  consular 
officer. 

'7678n.  Acting  as  agent  of  foreign  gov- 
ernment without  notice  to  Sec- 
retary of  State. 

7678o.  "Foreign  government"  defined. 

7678p.  Cdnspiracy  within  United 
States  to  injure  or  destroy 
property  of  foreign  govern- 
ment. 

PROTECTION    OF    UNIFORM    OF 
FRIENDLY   NATIONS 

7678^.  Unlawful     wearing;      punish- 
ment. 

CUBAN  INDEPENDENCE 
7679.  Cut>an  independence. 

INTERNATIONAL  BUREAUS,  ETC. 

7683.  Disposition   of  receipts  for  sup- 
port of  Pan  American  Union. 

UNITED  STATES  COURT  FOR 
CHINA 

7692.  Officers;   salaries. 

AMERICAN     NATIONAL     RED 
CROSS 
7702.  Reports. 

RELIEF     OF     POPULATION     OF 

"CERTAIN     EUROPEAN 

COUNTRIES 

7706a.  Food  relief  for  certain  peoples 
in  Europe. 


ALIEN  ENEMIES 

§  7615.  (R.  S.  §  4067,  as  amended,  Act  April  16,  1918,  c.  55.)     Re- 
moval. 

Whenever  there  is  a  declared  war  between  the  Ignited  States  and 
any  foreign  nation  or  government,  or  any  invasion  or  predatory 
incursion  is  perpetrated,  attempted,  or  threatened  against  the  ter- 
ritory of  the  United  States  by  any  foreign  nation  or  government, 
and  the  President  makes  public  proclamation  of  the  event,  all  na- 
tives, citizens,  denizens,  or  subjects  of  the  hostile  nation  or  govern- 
ment, being  of  the  age  of  fourteen  years  and  upward,  who  shall  be 
within  the  United  State^  and  not  actually  naturalized,  shall  be  lia- 
ble to  be  apprehended,  restrained,  secured,  and  removed  as  alien 
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enemies.  The  President  is  authorized,  in  any  such  event,  by  his 
proclamation  thereof,  or  other  public  act,  to  direct  the  conduct  to 
be*  observed,  on  the  part  of  the  United  States,  toward  the  aliens 
who  become  so  liable;  the  manner  and  degree  of  the  restraint  to 
which  they  shall  be  subject  and  in  what  cases,  and  upon  what  se- 
curity their  residence  shall  be  permitted,  and  to  provide  for  the  re- 
moval of  those  who,  not  being  permitted  to  reside  within  the  Unit- 
ed States,  refuse  or  neglect  to  depart  therefrom ;  and  to  establish 
any  other  regulations  which  are  found  necessary  in  the  premises 
and  for  the  public  safety.    (40  Stat.  531.) 

The  amendment  of  this  section  by  Act  April  16,  1918,  c.  55,  cited  above, 
consisted  in  striking;  therefrom  the  word  "males"  between  the  word  "being" 
and  the  words  "of  the  age  of  fourteen  years  and  upward." 

Under  the  authority  of  this  section,  and  §§  7616-7618,  the  President  has  is- 
sued the  following  proclamations: 

.April  6,  1917,  after  proclaiming  the  existence  of  a  state  of  war  between  the 
United  States  and  Germany,  and  directing  all  officers,  civil  or  military,  to 
exercise  vigilance  and  seal  in  the  discharge  of  duties  incident  to  a  state  of  war, 
as  follows: 

"Acting  under  and  by  virtue  of  the  authority  vested  in  me  by  the  Constitu- 
tion of  the  United  States  and  the  said  sections  of  the  Revised  Statutes,  I  do 
hereby  further- proclaim  and  direct  that  the  conduct  to  be  observed  on  the 
part  of  the  United  States  towafds  all  natives,  citizens,  denizens,  or  subjects 
of  Germany,  being  males  of  the  age  of  fourteen  years  and  upwards,  who  shaJ^ 
be  within  the  United  States  and  not  actually  naturalized,  who  for  the  purposo 
of  this  proclamation  and  under  such  sections  of  the  Revised  Statutes  are 
termed  alien  enemies,  shall  be  as  follows: 

"All  alien  enemies  are  enjoined  to  preserve  the  peace  towards  the  United 
States  and  to  refrain  from  crime  against  the  public  safety,  and  from  violat- 
ing the  laws  of  the  United  States  and  of  the  States  and  Territories  thereof, 
and  to  refrain  from  actual  hostility  or  giving  information,  aid  or  comfort  to 
the  enemies  of  the  United  States,  and  to  comply  strictly  with  the  regulations 
which  are  hereby  or  which  may  be  from  time  to  time  promulgated  by  the 
President;  and  so  long  as  they  shall  conduct  themselves  in  accordance  with 
law,  they  shall  be  undisturbed  in  the  peaceful  pursuit  of  their  lives  and  occu- 
pations and  be  accorded  the  consideration  due  to  all  peaceful  and  law-abiding 
persons,  except  so  far  as  restrictions  may  be  necessary  for  their  own  protec- 
tion and  for  the  safety  of  the  United  States;  and  towards  such  alien  enemies 
as  conduct  themselves  in  accordance  with  law,  all  citizens  of  the  United  States 
are  enjoined  to  preserve  the  peace  and  to  treat  them  with  all  such  friendli- 
ness as  may  be  compatible  with  loyalty  and  allegiance  to  the  United  States. 

"And  all  alien  enemies  who  fail  to  conduct  themselves  as  so  enjoined,  in 
a^ition  to  all  other  penalties  prescribed  by  law,  shall  be  liable  to  restraint, 
or  to  give  security,  or  to  remove  and  depart  from  the  United  States  in  the 
manner  prescribed  by  Sections  four  thousand  and  sixty -nine  and  four  thousand 
and  seventy  of  the  Revised  Statutes,  and  as  prescribed  in  the  regulations  duly 
promulgated  by  the  President; 

"And  pursuant  to  the  authority  vested  in  me,  I  hereby  declare  and  establish 
the  following  regulations,  which  I  find  necessary  in  the  premises  and  for  the 
public  safety: 

"(1)  An  alien  enemy  shall  not  have  in  his  possession,  at  any  time  or  place, 
any  fire-arm,  weapon  or  implement  of  war,  or  component  part  thereof,  ammu- 
nition, maxim  or  other  silencer,  bomb  or  explosive  or  material  used  in  the 
manufacture  of  explosives; 

"(2)  An  ajien  enemy  shall  not  have  in  his  possession  at  any  time  or  place, 
or  use  or  operate  any  aircraft  or  wireless  apparatus,  or  any  form  of  signalling 
device,  or  any  form  of  cipher  code,  or  any  paper,  document  or  book  written 
or  printed  in  cipher  or  in  which  there  may  be  invisible  writing. 

"(3)  All  property  found  in  the  possession  of  an  alien  enemy  in  violation  of 
the  foregoing  regulations  shall  be  subject  to  seizure  by  the  United  States; 

**(4)  An  alien  enemy  shall  not  approach  or  be  found  within  one-half  of  a 
mile  of  any  Federal  or  State  fort,  camp,  arsenal,  aircraft  station,  Government 
or  naval  vessel,  navy  yard,  factory,  or  workshop  for  the  manufacture  of  muni- 
tions of  war  or  of  any  products  for  the  use  of  the  Army  or  Navy; 

"(5)  An  alien  enemy  shall  not  write,  print,  or  publish  any  attack  or  threats 
against  the  Government  or  Congress  of  the  United  States,  or  either  branch 
thereof,  or  against  the  measures  or  policy  of  the  United  States,  or  against 
the  person  or  property  of  any  person  in  the  military,  naval,  or  civil  service 
of  the  United  States,  or  of  the  States  or  Territories,  or  of  the  District  of 
Columbia,  or  of  the  municipal  governments  therein; 

'*(6)  An  alien  enemy  shall  not  commit  or  abet  any  hostile  act  against  the 
United  States,  or  give  information,  aid,  or  comfort  to  its  enemies; 
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"(7)  An^  alien  enemy  shall  not  reside  in  or  continue  to  reside  in,  to  remain 
in,  or  enter  any  locality  which  the  President  may  from  time  to  time  designate 
by  Executive  Order  as  a  prohibited  area  in  which  residence  by  an  alien  enemy 
shall  be  found  by  him  to  constitute  a  danger  to  the  public  peace  and  safety  of 
the  United  States,  except  by  permit  from  the  President  and  except  under  such 
limitations  or  restrictions  as  the  President  may  prescribe; 

"(8)  An  alien  enemy  whom  the  President  shall  have  reasonable  cause  to 
believe  to  be  aiding  or  about  to  aid  the  enemy,  or  to  be  at  large  to  the  danger 
of  the  public  peace  or  safety  of  the  United  States,  or  to  have  violated  or  to 
be  about  to  violate  any  of  these  regulations,  shall  remove  to  any  location 
designated  by  the  President  by  Executive  Order,  and  shall  not  remove  there- 
from without  a  permit,  or  shall  depart  from  the  United  States  if  so  required 
by  the  President; 

**(9)  No  alien  enemy  shall  depart  from  the  United  States  until  he  shall  have 
received  such  permit  as  the  President  shall  prescribe,  or  except  under  order 
of  a  court,  judge,  or  justice,  under  Sections  4069  and  4070  of  the  Revised 
Statutes; 

"(10)  No  alien  enemy  shall  land  in  or  enter  the  United  States,  except  under 
such  restrictions  and  at  such  places  as  the  President  may  prescribe; 

*'(11)  If  necessary  to  prevent  violations  of  these  regulations,  all  alien  ene- 
mies will  be  obliged  to  register; 

"(12)  An  alien  enemy  whom  there  may  be  reasonable  cause  to  believe  to  be 
aiding  or  about  to  aid  the  enemy,  or  who  may  be  at  large  to  the  danger  of  the 
public  peace  or  safety,  or  who  violates  or  attempts  to  violate,  or  of  whom 
there  is  reasonable  ground  to  believe  that  he  is  about  to  violate,  any  regula- 
tion duly  promulgated  by  the  President,  or  any  criminal  law  of  the  United 
States,  or  of  the  States  or  Territories  thereof,  will  be  subject  to  summary 
arrest  by  the  United  States  Marshal,  or  his  deputy,  or  ''such  other  officer  as 
the  President  shall  designate,  and  to  confinement  in  such  penitentiary,  prison, 
jail,  military  camp,  or  other  place  of  detention  as  may  be  directed  by  the 
President 

"This  proclamation  and  the  regulations  herein  contained  shaU  extend  and 
apply  to  all  land  and  water,  continental  or  insular,  in  any  way  within  the 
jurisdiction  of  the  United  States." 

November  16,  1917,  as  follows,  omitting  formal  portions: 

"13.  An  alien  enemy  shall  not  approach  or  be  found  within  one  hundred 
yards  of  any  canal;  nor  within  one  hundred  yards  of  any  wharf,  pier  or  dock 
used  directly  by  or  by  means  of  lighters  by  any  vessel  or  vessels  of  over  five 
hundred  (500)  tons  gross  engaged  in  foreign  or  domestic  trade  other  than 
fishing;  nor  within  one  hundred  yards  of  any  warehouse,  shed,  elevator,  rail- 
road terminal  or  other  terminal,  storage  or  transfer  facility  adjacent  to  or 
operated  in  connection  with  any  such  wharf,  pier  or  dock;  and  wherever  the 
distance  between  any  two  of  such  wharves,  piers  or  docks,  measured  along 
the  shore  line  connecting  them,  is  less  than  eight  hundred  and  eighty  yards, 
an  alien  enemy  shall  not  approach  or  be  found  within  one  hundred  yai^s  of 
such  shore  line. 

"14.  Whenever  the  Attorney  General  of  the  United  States  deems  it  to  be 
necessary,  for  the  public  safety  and  the  protection  of  transportation,  to  ex- 
clude alien  enemies  from  the  vicinity  of  any  warehouse,  elevator  or  railroad 
depot,  yard  or  terminal  which  is  not  located  within  any  prohibited  area  desig- 
nated by  this  proclamation  or  the  proclamation  of  April  6th,  1917,  then  an 
alien  enemy  shall  not  approach  or  be  found  within  such  distance  of  any  such 
warehouse  elevator,  depot,  yard  or  terminal  as  may  be  specified  by  the  Attor- 
ney General  by  regulation  duly  made  and  declared  by  him;  and  the  Attorney 
General  is  hereby  authorized  to  fix,  by  regulations  to  be  made  and  declared 
from  time  to  time,  the  area  surrounding  any  such  warehouse,  elevator,  depot, 
yard  or  terminal  from  which  he  deems  it  necessary,  for  the  public  safety  and 
the  protection  of  transportation  to  exclude  alien  enemies. 

"15.  An  alien  enemy  shall  not,  except  on  public  ferries,  be  found  on  any 
ocean,  bay,  river  or  other  waters  within  three  miles  of  the  shore  line  of  the 
United  States  or  its  territorial  possessions;  said  shore  line  for  the  purpose 
of  this  proclamation  being  hereby  defined  as  the  line  of  sea  coast  and  the 
shores  of  all  waters  of  the  United  States  and  its  territorial  possessions  con- 
nected with  the  high  seas  and  navigable  by  ocean  going  vessels;  nor  on  any 
of  the  Great  Lakes,  their  connecting  waters  or  harbors,  within  the  boundaries 
of  the  United  States. 

"10.  No  alien  enemy  shall  ascend  into  the  air  in  any  airplane,  balloon,  air- 
ship, or  flying  machine. 

'*17.  An  alien  enemy  shall  not  enter  or  be  found  within  the  District  of  Co- 
lumbia. 

"18.  An  alien  enemy  shall  not  enter  or  be  found  within  the  Panama  Canal 
Zone. 

"19.  All  alien  enemies  are  hereby  required  to  register  at  such  times  and 
places  and  in  such  manner  as  may  be  fixed  by  the  Attorney  General  of  the 
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TTnited  States  and  the  Attorney  General  is  hereby  authorized  and  directed  to 
provide,  as  speedily  as  may  be  practicable,  for  registration  of  all  alien  enemies 
and  for  the  issuance  of  res^istration  cards  to  alien  enemies  and  to  make  and 
declare  such  rules  and  regulations  as  he  may  deem  necessary  for  effecting 
such  registration;  and  all  alien  enemies  and  all  other  persons  are  hereby  re- 
quired to  comply  with  such  rules  and  regulations;  and  the  Attorney  General 
In  carrying  out  such  registration,  is  hereby  authorized  to  utilize  such  agents, 
agencies,  officers  and  departments  of  the  United  States  and  of  the  several 
states,  territories,  dependencies  and  municipalities  thereof  and  of  the  District 
of  Columbia  as  he  may  select  for  the  purpose,  and  all  such  ageqts,  agencies, 
officers  and  departments  are  hereby  granted  full  authority  for  all  acts  done 
by  them  in  the  execution  of  this  regulation  when  acting  by  the  direction  of 
the  Attorney  General.  After  the  date  fixed  by  the  Attorney  General  for  such 
registration,  an  alien  enemy  shall  not  be  found  within  the  limits  of  the  United 
Statesr  its  territories  or  possessions,  without  having  his  registration  card  on 
his  person. 

"20.  An  alien  enemy  shall  not  change  his  place  of  abode  or  occupation  or 
otherwise  travel  or  move  from  place  to  place  without  full  compliance  with 
any  such  regulations  as  the  Attorney  General  of  the  United  States  may,  from 
time  to  time,  make  and  declare;  and  the  Attorney  General  is  hereby  author- 
ized to  make  and  declare,  from  time  to  time,  such  regulations  concerning  the 
movements  of  alien  enemies  as  he  may  deem  necessary  in  the  premises  and 
for  the  public  safety,  and  to  provide  in  such  regulations  for  monthly,  weekly 
or  other  periodical  report  by  alien  enemies  to  federal,  state  or  local  authori- 
ties; and  an  alien  enemies  shall  report  at  the  times  and  places  and  to  the 
authorities  specified  in  such  regulations. 

"This  proclamation  and  the  regulations  herein  contained  shall  extend  and 
apply  to  all  land  and  water,  continental  or  insular,  in  any  way  within  the  juris- 
diction of  the  United  States." 

December  11,  1917,  after  reciting  the  Joint  Resolution  proclaiming  the  ex- 
istence of  a  state  of  war  between  the  United  States  and  Austria-Hungary,  and 
proclaiming  the  existence  of  such  a  state  of  war,  and  directing  all  officers, 
dvil  or  military,  to  exercise  vigilance  and  zeal  in  the  discharge  of  duties  in- 
cident to  a  state  of  war,  as  follows: 

"And,  acting  under  and  by  virtue  of  the  authority  vested  in  me  by  the  Con- 
stitution of  the  United  States  and  the  aforesaid  sections  of  the  Revised  Stat- 
utes, I  do  hereby  further  proclaim  and  direct  that  the  conduct  to  be  observed 
on  Uie  part  of  the  United  States  towards  all  natives,  citizens,  denizens,  or 
subjects  of  Austria-Hungary,  being  males  of  the  age  of  fourteen  years  and 
upwards,  who  shall  be  within  the  United  States  and  not  actually  naturalized, 
shall  be  as  follows: 

"All  natives,  citizens,  denizens,  or  subjects  of  Austria-Hungary,  being  males 
of  fourteen  years  and  upwards,  who  shall  be  within  the  United  States  and  not 
actually  naturalized,  are  enjoined  to  preserve  the  peace  towards  the  United 
States  and  to  refrain  from  crime  against  the  public  safety,  and  from  violating 
the  laws  of  the  United  States  and  of  the  States  and  Territories  thereof,  and 
to  refrain  from  actual  hostility  or  giving  information,  aid  or  comfort  to  the 
enemies  of  the  United  States,  and  to  comply  strictly  with  the  regulations 
which  are  hereby  or  which  may  be  from  time  to  time  promulgated  by  the 
President;  and  so  long  as  they  shall  conduct  themselves  in  accordance  with 
law,  they  shall  be  undisturbed  in  the  peaceful  pursuit  of  their  lives  and  occu- 
pations and  be  accorded  the  consideration  due  to  all  peaceful  and  law-abiding 
persons,  except  so  far  as  restrictions  may  be  necessary  for  their  own  pro- 
tection and  for  the  safety  of  the  United  States;  and  towards  such  of  said 
persons  as  conduct  themselves  in  accordance  with  law,  all  citizens  of  the 
United  States  are  enjoined  to  preserve  the  peace  and  to  treat  them  with  all 
such  friendliness  as  may  be  compatible  with  loyalty  and  allegiance  to  the  Unit- 
ed States. 

"And  all  natives,  citizens,  denizens  or  subjects  of  Austria-Hungary,  being 
males  of  the  age  of  fourteen  years  and  upwards,  who  shall  be  within  the  Unit- 
ed States  and  not  actually  naturalized,  who  fail  to  conduct  themsolves  as  s^ 
enjoined,  in  addition  to  all  other  penalties  prescribed  by  law,  shall  be  liable  to 
restraint,  or  to  give  security,  or  to  remove  and  depart  from  the  United  States 
in  the  manner  prescribed  by  sections  four  thousand  and  sixty-nine  and  four 
thousand  and  seventy  of  the  Revised  Statutes,  and  as  prescribed  in  regulations 
duly  promulgated  by  the  President; 

"And  pursuant  to  the  authority  veste'd  in  me,  I  hereby  declare  and  establish 
the  following  regulations,  which  I  find  necessary  in  the  premises  and  for  the 
public  safety: 

*'(1)  No  native,  citizen,  denizen  or  subject  of  Auetria-Hungary,  being  a  male 
of  the  age  of  fourteen  years  and  upwards  and  not  actually  naturalized,  shall 
depart  from  the  United  States  until  he  shall  have  received  such  permit  as  the 
President  shall  prescribe,  or  except  under  order  of  a  court,  judge,  or  justice, 
under  Sections  4069  and  4070  of  the  Revised  Statutes; 
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''(2)  No  such  person  shall  land  in  or  enter  the  United  States,  except  under 
such  restrictions  and  at  such  places  as  the  President  may  prescribe; 

"(3)  Every  such  person  of  whom  there  may  be  reasonable  cause  to  believe 
that  he  is  aiding  or  about  to  aid  the  enemy,  or  who  may  be  at  large  to  the 
danger  of  the  public  peace  or  safety,  or  who  violates  or  attempts  to  violate, 
or  of  whom  there  is  reasonable  ground  to  believe  that  he  is  about  to  violate 
any  regulation  diily  promulgated  by  the  President,  or  any  criminal  law  of  the 
United  States,  or  of  the  States  or  Territories  thereof,  will  be  subject  to 
summary  arrest  by  the  United  States  Marshal^  or  his  deputy,  or  such  other 
officer  as  the  President  shall  designate,  and  to  confinement  in  such  peniten- 
tiary, prison,  jail,  military  camp,  or  other  place  of  detention  as  may  be  di- 
rected by  the  President. 

''This  proclamation  and  the  regulations  herein  contained  shall  extend  and 
apply  to  all  land  and  water,  continental  or  insular,  in  any  way  within  the  ju- 
-  risdiction  of  the  United  States." 

April  19,  1918,  omitting  formal  portions,  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States 
of  America,  acting  under  and  by  virtue  of  the  authority  vested  in-  me  by  the 
Constitution  of  the  Uiiited  States  and  the  said  sections  of  the  Revised  Stat- 
utes, do  hereby  further  proclaim  and  direct  that  the  conduct  to  be  observed 
on  the  part  of  the  United  States  towards  all  natives,  citizens,  denizens,  or 
subjects  of  Germany  or  Austria-Hungary  of  the  age  of  fourteen  years  and 
upwards,  who  shall  be  within  the  United  States  and  not  actually  naturidized, 
shall  be  as  follows: 

"All  such  natives,  citizens,  denizens  or  subjects  of  Germany  or  Austria- 
Hungary  are  enjoined  to  preserve  the  peace  towards  the  United  States  and 
to  refrain  from  crime  against  the  public  safety,  and  from  violating  the  laws 
of  the  United  States  and  of  the  states  and  territories  thereof,  and  to  re- 
frain from  actual  hostility  or  giving  information,  aid  or  comfort  to  the  ene- 
mies of  the  United  States,  and  to  comply  strictly  with  the  regulations  which 
are  hereby  or  which  have  been  or  may  be  from  time  to  time  promulgated  by 
the  President;  and  so  long  as  they  shall  conduct  themselves  in  accordance 
with  law,  they  shall  be  undisturbed  in  the  peaceful  pursuit  of  their  lives  and 
occupations  and  be  accorded  the  consideration  due  to  all  peaceful  and  law- 
abiding  persons,  except  so  far  as  restrictions  may  be  necessary  for  their 
own  protection  and  for  the  safoty  of  the  United  States;  and  towards  such 
of  said  persons  as  conduct  themselves  in  accordance  with  law,  all  citizens 
of  the  United  States  are  enjoined  to  preserve  the  peace  and  to  treat  them 
with  all  such  friendliness  as  may  be  compatible  with  loyalty  and  allegiance 
to  the  United  States. 

^And  all  of  such  natives,  citizens,  denizens  or  subjects  of  Germany  or 
Austria-Hungary  who  fail  to  conduct  themselves  as  so  enjoined,  in  addition  to 
all  other  penalties  prescribed  by  law,  shall  be  liable  to  restraint,  or  to  give 
security,  or  to  remove  and  depart  from  the  United  States  in  the  manner 
prescribed  by  sections  four  thousand  and  sixty-nine  and  four  thousand  and 
seventy  of  the  Revised  Statutes,  and  as  prescribed  in  the  regulations  duly 
promulgated  by  the  President; 

"And  pursuant  to  the  authority  vested  in  me,  I  hereby  declare  and  pro- 
claim, as  necessary  in  the  premises  and  for  the  public  safety,  that  regulations 
1  to  12,  inclusive,  in  the  proclamation  issued  by  me  under  date  of  April  6th, 
1917,  and  regulations  13  to  20,  inclusive,  in  the  proclamation  issued  by  me 
under  date  of  November  16th,  1917,  shall  be  and  they  hereby  are  extended 
to  and  declared  applicable  to  all  natives,  citizens,  denizens  or  subjects  of 
Germany,  being  females  of  the  age  of  fourteen  years  and  upwards,  who  shall 
be  witbin  the  United  States  and  not  actually  naturalized;  Provided,  that  this 
extension  of  regulation  4  of  the  proclamation  issued  by  me  under  date  of 
April  6th,  1917,  shall  not  become  effective  until  such  time  as  may  be  fixed 
and  declared  by  the  Attorney  General  of  the  United  States. 

"And  pursuant  to  the  authority  vested  in  me,  I  hereby  declare  and  pro- 
claim, as  necessary  in  the  premises  and  for  the  public  safety,  that  regula- 
tions 1  to  3,  inclusive,  in  the  proclamation  issued  by  me  under  date  of  De- 
cember 11th,  1917,  shall  be  and  they  are  hereby  extended  to  and  declared  ap- 
plicable to  all  natives,  citizens,  denizens  or  subjects  of  Austria-Hungary,  be- 
ing females  of  the  age  of  fourteen  years  and  upwards,  who  shall  be  within 
the  United  States  and  not  actually  naturalized. 

"This  proclamation  and  the  regulations  herein  contained  shall  extend  and 
apply  to  all  land  and  water,  continental  or  insular,  in  any  way  within  the 
jurisdiction  of  the  United  States." 

See,  also,  proclamation  of  the  President,  under  %  7628e,  post. 

Notes  of  DecisioiLs 

Validltyd— Alien  Enemy  Act,  author-  ing  such  persons  of  liberty  without  due 
izing  the  restraint  and  the  removal  of  process  of  law.  De  Lacey  v.  U.  S.,  249 
alien  enemies,  is  not  invalid  as  depriv-       F.  625,  161  G.  0.  A.  535. 
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Disoretlon  of  Pre8ldent.F— President's 

action  in  ordering  summary  arrest  and 
detention,  under  this  section,  of  an 
alien  enemy  within  United  States  after 
the  declaration  of  war  between  United 
States  and  Austro-Hungary,  is  conclu- 
give,  and  not  subject  to  judicial  review 
on  habeas  corpus.  £z  parte  Graber 
(D.  C.)  247  F.  882. 

This  section  is  not  limited  by  sec- 
tion 4069  (Comp.  St.  1916,  §  7617), 
authorizing  United  States  courts,  on 
complaint  and  hearing,  to  detain  alien 
enemies.    Id. 

The  courts  cannot  review  the  discre- 
tion vested  in  the  President  by  Rev. 
St.  f  4067  (Comp.  St  1916,  {  7615),  to 
determine  the  manner  and  degree  of  re- 
straint to  which  alien  enemies  shall 
be  subjected.  E^  parte  Fronklin  (D. 
C.)  253  F.  984. 

Who  are  alien  onamiesw— Under  this 
section  a  subject  or  citizen  of  the  Im- 
perial and  Royal  Austro-Hungarian  gov- 
ernment residing  in  United  States  when 
Congress  declared  a  state  of  war  to  ex- 
ist between  these  governments,  who 
had  never  been  naturalized,  but  had 
merely  declared  his  intention  to  become 
a  citizen,  is  an  alien  enemy.  Ez  parte 
Graber  (D.  C.)  247  F.  882. 

Petitioner,  who  was  bom  in  Ger- 
many and  lived  there  for  many  years, 
held  a  "native"  of  Germany,  and  on 
the  outbreak  of  war  between  the  Unit- 
ed States  and  Germany  may  be  taken 
in  custody  by  virtue  of  presidential 
warrant,  issued  under  this  section. 
Minotto  ▼.  Bradley  (D.  C.)  252  F.  600. 

Evidence  held  to  show  that  petition- 
er was  an  unnaturalized  German,  and 
so  might  be  taken  into  custody,  under 
presidential  warrant  issued  under  this 
section,  as  an  enemy  alien.  Ez  parte 
Fronklin  (D.  C.)  253  F.  984. 

As  affecting  civil  rights  and  liabilities, 
it  is  not  nationality,  but  the  carrying 
on  of  business  or  residence  in  an  enemy 
country,  that  constitutes  one  an  alien 
enemy,  and  an  alien,  subject  of  Ger- 
many, residing  in  the  United  States, 
becomes  an  alien  enemy,  on  intern- 
ment under  this  section.  Lutz  v.  Van 
Heynigen  Brokerage  Co.  (Ala.)  80  So. 
72. 

The  term  "alien,"  as  ordinarily  used, 
is  applied  to  that  class  who  have  rec- 
ognized rights  in  the  country,  and  with 


whom  freely  the  relations  may  be  es* 
tablished,  to  the  ezclusion  of  alien  ene- 
mies.   State   T.   Covell   (Kan.)   176  P. 

Rights  of  alien  enemleew— In  view  of 
this  section,  an  enemy  alien,  who  filed 
his  petition  for  naturalization  prior  to 
declaration  of  hostilities,  cannot,  un- 
der R.  S.  {  2171  (Comp.  St  1916,  { 
4362),  be  granted  citizenship,  though 
the  requirement  as  to  petition  and  90- 
day  interval  was  not  imposed  until 
1906.  U.  S.  T.  Kamm  (D.  C.)  247  F. 
968. 

Discipline  or  restraint  to  be  exer- 
cised over  enemy  aliens  is  matter  of 
treaty  or  international  regulation.  Hal- 
pern  v.  Commanding  Officer  of  Nation- 
al Army  at  Camp  Upton,  N.  Y.  (D.  C.) 
248  F.  1003. 

One  taken  in  custody  by  virtue  of 
presidential  warrant  under  this  -sec- 
tion, as  a  native,  subject,  etc.,  of  a 
hostile  nation,  has  no  recourse  on  the 
ground  that  he  was  deprived  of  his 
liberty  without  due  process  of  law;  .the 
arrest  being  in  accordance  with  the 
statute,  etc.  Minotto  v.  Bradley  (D. 
C.)  252  F.  600. 

Alien  enemy,  residing  in  United 
States,  and  conducting  himself  proper- 
ly, has  right  to  protection  of  law,  and 
may  assert  it  in  courts.  Mittelstadt 
V.  Kelly  (Mich.)  168  N.  W  501. 

Under  proclamation  of  President  pur- 
suant to  congressional  resolution  de- 
claring state  of  war  between  United 
States  and  Austria,  and  to  Rev.  St. 
XT.  S.  S$  4067-4070  (U.  S.  Comp.  St 
1916,  §1  7615-7618),  native  of  Austria- 
Hungary  held  entitled  to  prosecute  ac- 
tion for  mandamus  to  compel  state  fish 
commissioner  to  issue  to  him  purse 
seine  fishing  license.  State  v.  Darwin 
CVVash.)  173  P.  29. 

Allen  enemies  residing  In  enemy 

country^— See  notes  to  f§  3115%a- 
3115^j,  ante. 

Restraint  of  alien  enemies.— Notwith- 
standing this  section,  an  enemy  alien 
may  be  taken  in  custody  by  virtue  of 
presidential  warrant,  without  the  filing 
of  any  complaint  to  some  court  or 
judge;  and  the  warrant  need  not  dis- 
close the  grounds  on  which  the  Presi- 
dent ordered  such  person  to  be  taken 
into  custody.  Minotto  T.  Bradley  (D. 
C.)  252  F.  600. 


§  7616.  (R.  S.  §  4068.)     Time  for. 

See  proclamation  of  the  President,  under  §  7628e,  post 

Notes  of  Decisions 

Cited  without  definite  application, 
De  Lacey  v.  U.  S.,  249  F.  625,  161  O. 
0.  A.  535. 

§  7617.  (R.  S.  §  4069.)     Jurisdiction  of  United  States  courts. 

See  proclamation  of  the  President,  under  §  7628e,  post. 

Notes  of  Decisions 

Cited     without    definite    application,      C.  A.  535;   Minotto  y.  Bradley  (D.  O.) 
De  Lacey  ▼.  U.  S.,  ^249  F.  625,  161  G.      252  F.  600. 
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§  7618.  (R.  S.  §  4070.)     Duties  of  marshal. 

See  proclamation  of  the  President,  under  {  7628e,  post. 

Notes  of  Deoisioms 

Cited    without    daflnita    application,      G.  A.  535;   Minotto  T.  Bradley  (D.  O.) 
De  Lacey  y.  U.  S.,  249  F.  625,  161  C.      252  F.  600. 

PASSPORTS 

§  7628a.  (Act  June  15,  1917,  c.  30,  title  IX,  §  1.)  Application  for; 
contents;  fees. 
Before  a  passport  is  issued  to  any  person  by  or  under  authority 
of  the  United  States  such  person  shall  subscribe  to  and  submit  a 
written  application  duly  verified  by  his  oath  before  a  person  author- 
ized and  empowered  to  administer  oaths,  which  said  application 
shall  contain  a  true  recital  of  each  and  every  matter  of  fact  which 
may  be  required  by  law  or  by  any  rules  authorized  by  law  to  be 
stated  as  a  prerequisite  to  the  issuance  of  any  such  passport. 
Clerks  of  United  States  courts,  agents  of  the  Department  of  State, 
or  other  Federal  officials  authorized,  or  who  may  be  authorized,  to 
take  passport  applications  and  administer  oaths  thereon,  shall  col- 
lect, for  all  services  in  connection  therewith,  a  fee  of  $1,  and  no 
mcJre,  in  lieu  of  all  fees  prescribed  by  any  statute  of  the  United 
States,  whether  the  application  is  executed  singly,  in  duplicate,  or 
in  triplicate.    (40  Stat.  227.) 

This  section  and  the  three  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espion&ge,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,''  cited 
above.  Said  sections  constituted  Title  IX  of  said  act,  and  were  preceded  in 
the  act  as  enacted  by  the  subtitle  "Passports." 

§  7628b.  (Act  June  15,  1917,  c.  30,  title  IX,  §  2.)  False  statements 
in ;  use  of  passport  obtained  through. 
Whoever  shall  willfully  and  knowingly  make  any  false  statement 
in  an  application  for  passport  with  intent  to  induce  or  secure  the 
issuance  of  a  passport  under  the  authority  of  the  United  States,  ei- 
ther for  his  own  use  or  the  use  of  another,  contrary  to  the  laws  reg- 
ulating the  issuance  of  passports  or  the  rules  prescribed  pursuant 
to  such  laws,  or  whoever  shall  willfully  and  knowingly  use  or  at- 
tempt to  use,  or  furnish  to  another  for  use,  any  passport  the  issue 
of  which  was  secured  in  any  way  by  reason  of  any  false  statement, 
shall  be  fined  not  more  than  S2,000  or  imprisoned  not  more  than 
five  years  or  both.    (40  Stat.  227.) 

See  note  to  §  7628a,  ante. 

§  7628c.  (Act  June  15,  1917,  c.  30,  titie  IX,  §  3.)     Use  of  passport 
issued  for  another  or  in  violation  of  conditions;    furnishing 
passport  for  such  use. 
Whoever  shall  willfully  and  knowingly  use,  or  attempt  to  use, 
any  passport  issued  or  designed  for  the  use  of  another  than  him- 
self, or  whoever  shall  willfully  and  knowingly  use  or  attempt  to  use 
any  passport  in  violation  of  the  conditions  or  restrictions  therein 
contained,  or  of  the  rules  prescribed  pursuant  to  the  laws  regulat- 
ing the  issuance  of  passports,  which  said  rules  shall  be  printed  on 
the  passport;  or  whoever  shall  willfully  and  knowingly  furnish, 
dispose  of,  or  deliver  a  passport  to  any  person,  for  use  by  another 
than  the  person  for  whose  use  it  was  originally  issued  and  design- 
ed, shall  be  fined  not  more  than  $2,000  or  imprisoned  not  more  than 
five  years,  or  both.     (40  Stat.  227.) 
See  note  to  i  7628a,  ante. 

(1494) 


Tit.  47)  FOREIGN  RELATIONS  §  76286 

§  7628d.  (Act  June  15,  1917,  c.  30,  title  IX,  §  4.)     False  making  or 
forging. 
Whoever  shall  falsely  make,  forge,  counterfeit,  mutilate,  or  alter, 
or  cause  or  procure  to  be  falsely  made,  forged,  counterfeited,  mu- 
tilated, or  altered  any  passport  or  instrument  purporting  to  be  a 
passport,  with  intent  to  use  the  same,  or  with  intent  that  the  same 
may  be  used  by  another;  or  whoever  shall  willfully  or  knowingly 
use,  or  attempt  to  use,  or  furnish  to  another  for  use  any  such  false, 
forged,  counterfeited,  mutilated,  or  altered  passport  or  instrument 
purporting  to  be  a  passport,  or  any  passport  validly  issued  which 
has  become  void  by  the  occurrence  of  any  condition  therein  pre- 
scribed invalidating  the  same,  shall  be  fined  not  more  than  $2,000 
or  imprisoned  not  more  than  five  years,  or  both,     (40  Stat.  227.) 
See  note  to  f  7628a,  ante. 

ENTRY  INTO  OR  EXIT  FROM  UNITED  STATES 

§  7628e.  (Act  May  22,  1918,  c.  81,  §  1.)  Departure  from  or  en- 
try into  United  States  during  war;  aliens. 
That  when  the  United  States  is  at  war,  if  the  President  shall 
find  that  the  public  safety  requires  that  restrictions  and  prohibi- 
tions in  addition  to  those  provided  otherwise  than  by  this  Act  be 
imposed  upon  the  departure  of  persons  from  and  their  entry  into 
the  United  States,  and  shall  make  public  proclamation  thereof, 
it  shall,  until  otherwise  ordered  by  the  President  or  Congress,  be 
unlawful — 

(a)  For  any  alien  to  depart  from  or  enter  or  attempt  to  depart 
from  or  enter  the  Unfted  States  except  under  such  reasonable 
rules,  regulations,  and  orders,  and  subject  to  such  limitations  and 
exceptions  as  the  President  shall  prescribe; 

(b)  For  any  person  to  transport  or  attempt  to  transport  from 
or  into  the  United  States  another  person  with  knowledge  or  rea- 
sonable cause  to  believe  that  the  departure  or  entry  of  such  other 
person  is  forbidden  by  this  Act ; 

(c)  For  any  person  knowingly  to  make  any  false  statement  in 
an  application  for  permission  to  depart  from  or  enter  the  United 
States  with  intent  to  induce  or  secure  the  granting  of  such  per- 
mission either  for  himself  or  for  another ; 

(d)  For  any  person  knowingly  to  furnish  or  attempt  to  furnish 
or  assist  in  furnishing  to  another  a  permit  or  evidence  of  permis- 
sion to  depart  or  enter  not  issued  and  designed  for  such  other  per- 
son's use; 

(e)  For  any  person  knowingly  to  use  or  attempt  to  use  any 
permit  or  evidence  of  permission  to  depart  or  enter  not  issued  and 
designed  for  his  use ; 

(f)  For  any  person  to  forge,  counterfeit,  mutilate,  or  alter,  or 
cause  or  procure  to  be  forged,  counterfeited,  mutilated,  or  altered, 
any  permit  or  evidence  of  permission  to  depart  from  or  enter  the 
United  States; 

(g)  For  any  person  knowingly  to  use  or  attempt  to  use  or  fur- 
nish to  another  for  use  any  false,  forged,  counterfeited,  mutilated, 
or  altered  permit,  or  evidence  of  permission,  or  any  permit  or  evi- 
dence of  permission  which,  though  originally  valid,  has  become 
or  been  made  void  or  invalid.    (40  Stat.  559.) 

This  section,  and  the  three  sections  next  following,  were  an  act  entitled 
**An  act  to  prevent  in  time  of  war  departure  from  or  entry  into  the  United 
States  contrary  to  the  public  safety/'  cited  above. 

Proclamation  issued,  under  this  act,  and  Act  October  6,  1917,  c.  106,  §  3, 
ante,  §  7628c  and  Rev.  St.  §§  4067-4070  (U.  S.  Comp.  St.  1916,  §§  7615-7618), 
dated  Aug.  8,  1918,  as  follows,  omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
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America,  acting  nnder  and  by  virtue  of  the  aforesaid  authority  Tested  in 
me,  do  hereby  find  and  publicly  proclaim  and  declare  that  the  public  safety 
.  requires  that  restrictions  and  prohibitions  in  addition  to  those  provided  oth- 
erwise than  by  the  Act  of  May  22,  1918,  above  mentioned,  shall  be  imposed 
upon  the  departure  of  persons  from  and  their  entry  into  the  JJoited  States; 
and  I  make  the  following  orders  thereunder: 

''1.  No  citizen  of  the  United  States  shall  receive  a  passport  entitling  him  to 
leave  or  enter  the  United  States,  unless  it  shall  affirmatively  appear  that 
there  are  adequate  reasons  for  such  departure  or  entry  and  that  such  depar- 
ture or  entry  is  not  prejudicial  to  the  interests  of  the  United  States. 

"2.  No  alien  shall  receive  permission  to  depart  from  or  enter  the  United 
States  unless  it  shall  affirmatively  appear  that  there  is  reasonable  necessity 
for  such  departure  or  entry  and  that  such  departure  or  entry  is  not  prej- 
udicial to  the  interests  of  the  United  States. 

"3.  The  provisions  of  this  proclamation  and  the  rules  and  regulations  pro- 
mulgated  in  pursuance  hereof,  shall  not  be  held  to  suspend  or  supersede  in 
any  respect,  except  as  herein  expressly  provided,  the  President's  Proclama- 
tions of  April  6,  1917,  November  16,  1917,  December  11,  1917,  and  April  19, 
191S,  above  referred  to;  nor  shall  anything  contained  herein  be  construed  to 
suspend  or  supersede  any  rules  or  regulations  issued  undier  the  Chinese  Ex- 
clusion law  or  the  immigration  laws  except  as  herein  expressly  provided; 
but  the  provisions  hereof  shall,  subject  to  the  provisos  above  mentioned,  be 
regarded  as  additional  to  such  rules  and  regulations.  Compliance  with  this 
Proclamation  and  the  rules  and  regulations  promulgated  in  pursuance  here- 
of shall  not  exempt  any  individual  from  the  duty  of  complying  with  any  stat- 
ute, proclamation,  order,  rule,  or  regulations  not  referred  to  herein. 

"4.  I  hereby  designate  the  Secretary  of  State  as  the  official  who  shall  grant, 
or  in  whose  name  shall  be  granted,  permission  to  aliens  to  depart  from  or 
enter  the  United  States;  I  reaffirm  sections  25,  26,  and  27  of  the  Executive 
Order  of  October  12,  1917,  vesting  in  the  Secretary  of  State  the  administra- 
tion of  the  provisions  of  Section  3,  sub-section  (b),  of  the  Trading  with  the 
Enemy  Act;  I  transfer  to  the  Secretary  of  State  the  executive  administra- 
tion of  Regulations  9  and  10  of  the  President's  Proclamation  of  April  6, 
1917,  of  Begulation  15  of  the  President's  Proclamation  of  November  16, 
1917,  and  of  Regulations  1  and  2  of  the  President's  Proclamation  of  December 
U,  1917,  and  the  executive  administration  of  the  aforesaid  regulations  as 
extended  by  the  President's  Proclamation  of  April  19,  1918,  said  executive 
administration  heretofore  having  been  delegated  to  the  Attorney  General 
under  dates  of  April  6,  1917,  November  16,  1917,  December  11,  1917,  and 
April  19,  1918.  The  Rules  and  Regulations  made  by  the  Secretary  of  the 
Treasury  as  authorijsed  by  Title  II,  Section  1,  of  the  Espionage  Act  approved 
June  15,  1917,  and  by  the  Executive  Order  of  December  3,  1917,  shall  be 
superseded  by  this  Proclamation  and  the  rules  and  regulations  promulgated 
in  pursuance  hereof  in  so  far  as  they  are  inconsistent  therewith. 

"I  hereby  direct  all  departments  of  the  government  to  co-operate  with  the 
Secretary  of  State  in  the  execution  of  his  duties  under  this  Proclamation  and 
the  rules  and  regulations  promulgated  in  pursuance  hereof.  They  shall  upon 
his  request  make  available  to  him  for  that  purpose  the  services  of  their  re- 
spective officials  and  agents.  The  Secretary  of  the  Treasury,  the  Secretary 
of  War,  the  Attorney  General,  the  Secretary  of  the  Navy,  the  Secretary  of 
Commerce,  and  the  Secretary  of  Labor  shall,  at  the  request  of  the  Secretary 
of  State,  each  appoint  a  representative  to  render  to  the  Secretary  of  State, 
or  his  representative,  such  assistance  and  advice  as  he  may  d^re  respecting 
the  administration  of  tills  Proclamation  and  of  the  rules  and  regulations 
aforesaid." 

§  7628f.  (Act  May  22,  1918,  c.  81,  §  2.)     Same;  citizens;  passports. 

After  such  proclamation  as  is  provided  for  by  the  preceding  sec- 
tion has  been  made  and  published  and  while  said  proclamation  is 
in  force,  it  shall,  except  as  otherwise  provided  by  the  President, 
and  subject  to  such  limitations  and  exceptions  as  the  President 
may  authorize  and  prescribe,  be  unlawful  for  any  citizen  of  the 
United  States  to  depart  from  or  enter  or  attempt  to  depart  from 
or  enter  the  United  States  unless  he  bears  a  valid  passport.  (40 
Stat.  559.) 

See  note  to  §  7628e,  ante. 

§  7628g.  (Act  May  22,  1918,  c.  81,  §  3.)     Same;   punishment 

Any  person  who  shall  willfully  \iolate  any  of  the  provisions  of 
this  Act,  or  of  any  order  or  proclamation  of  the  President  promul- 
gated, or  of  any  permit,  rule,  or  regulation  issued  thereunder, 
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shall,  upon  conviction,  be  fined  not  more  than  $10,000,  or,  if  a  nat- 
ural person,  imprisoned  for  not  more  than  twenty  years,  or  both; 
and  the  officer,  director,  or  agent  of  any  corporation  who  know- 
ingly participates  in  such  violation  shall  be  punished  by  like  fine 
or  imprisonment,  or  both ;  and  any  vehicle  or  any  vessel,  together 
with  its  or  her  appurtenances,  equipment,  tackle,  apparel,  and  fur- 
niture, concerned  in  any  such  violation,  shall  be  forfeited  to  the 
United  States.    (40  Stat.  559.) 

See  note  to  i  7628e,  ante. 

§  7628h.  (Act  May  22,  1918,  c.  81,  §  4.)     Same;    definitions. 

The  term  "United  States"  as  used  in  this  Act  includes  the  Canal 
Zone  and  all  territory  and  waters,  continental  or  insular,  subject 
to  the  jurisdiction  of  the  United  States. 

The  word  "person"  as  used  herein  shall  be  deemed  to  mean  any 
individual,  partnership,  association,  company,  or  other  unincor- 
porated body  of  individuals,  or  corporation,  or  body  politic.  (40 
Stat.  559.) 

See  note  to  §  7628e,  ante. 
POWERS   OF  MINISTERS  AND  CONSULS,   AND   CONSULAR  COURTS 

§  7668a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Allowance  for  keeping 
and  feeding  prisoners ;  provision  restricting  amount  suspended 
during  1918. 

That  portion  of  the  Act  making  appropriations  for  the  Diplomatic 
and  Consular  Service  for  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  eighteen,  which  provides  "that  no  more  than  50 
cents  per  day  for  the  keeping  and  feeding  of  each  prisoner  while 
actually  confined  shall  be  allowed  or  paid  for  any  such  keeping  and 
feeding,"  shall  not  be  operative  during  the  fiscal  year  nineteen  hun- 
dred and  eighteen.    (40  Stat.  346.) 

This  was  a  provisioii  of  the  iir^nt  deficiency  appropriation  act  for  the  fis- 
cal year  1918,  and  prior  years,  cited  above.  The  provision  referre<J  to  In 
this  section  is  a  provision  of  Act  March  3,  1917,  c.  161  (U.  S.  Oomp.  St  1916, 
i  7668). 

EMBARGO  ON  EXPORTS 

§  7677.  (Res.  April  22,  1898,  No.  25,  as  amended,  Res.  March  14, 
1912,  No.  10,  §  1.)     War  material. 

Articles  prohlbitodw— Whether  certain         Clothes  and  provisions  are  not  muni- 
air  rifles  are   "arms  or  munitions   of  tions  of  war.    30  Op.  Atty.  Gen.  213. 
war"  is  purely  a  question  of  fact,  which  Ordinary,  as  distinguished  from  mili- 
the   Attorney    General    does    not   feel  tary,    riding    saddles,    stirrups,    girths, 
qualified  to  decide.    30  Op.  Atty.  Gen.  9.  hay,  and  other  f  oodstufifs,  and  horses 

Air  rifles,   if  wholly  innocuous,   and  are  not  munitions  of  war.    30  Op.  Atty. 

incapable  of  use  for  destruction  of  life,  Gen.  227. 
are  not  "arms."    Id. 

§  7678.  (Res.  April  22,  1898,  No.  25,  as  amended.  Res.  March  14, 
1912,  No.  10,  §  2.)     Same;   punishment. 

Articles    prohibitedd— See    notes    to 
preceding  section. 

§  7678a.  (Act  June  15,  1917,  c.  30,  title  VII,  §  1.)  Exports  in  time 
of  war ;  proclamation  by  President. 
Whenever  during  the  present  war  the  President  shall  find  that 
the  public  safety  shall  so  require,  and  shall  make  proclamation 
thereof,  it  shall  be  unlawful  to  export  from  or  ship  from  or  take 
out  of  the  United  States  to  any  country  named  in  such  proclama- 
tion any  article  or  articles  mentioned  in  such  proclamation,  except 
at  such  time  or  times,  and  under  such  regulations  and  orders,  and 
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subject  to  such  limitations  and  exceptions  as  the  President  shall 

?rescribe,  until  otherwise  ordered  by  the  President  or  by  Congress : 
'rovided,  however,  That  no  preference  shall  be  given  to  the  ports 
•of  one  State  over  those  of  another.    (40  Stat.  225.) 

This  section  and  the  two  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,"  cited 
above.  Said  sections  constituted  Title  VII  of  said  act,  and  were  preceded  in 
the  act  as  enacted  by  the  subtitle  "Certain  Exports  in  Time  of  War  Unlaw- 
ful." 

Presidential  proclamations  recite  the  terms  of  the  so-called  Embargo  Act,  §| 
7678a-7678c,  and  proceed  as  follows,  omitting  formal  portions: 

Proclamation  No.  1,385,  dated  July  9,  1917: 

*'And  whereas,  the  public  safety  requires  that  succor  shall  be  preyented 
from  reaching  the  enemy; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  proclaim  to  all  whom  it  may  concern  that,  except  at 
such  time  or  times  and  under  such  regulations  and  orders  and  subject  to  such 
limitations  and  exceptions  as  the  President  shall  prescribe,  until  otherwise 
ordered  by  the  President  or  by  Congress,  the  following  articles,  namely:  Coal, 
coke,  fuel  oils,  kerosene  and  gasoline,  including  bunkers;  food  grains,  flour 
and  meal  therefrom,  fodder  and  feeds,  meat  and  fats;  pig  iron,  steel  bil- 
lets, ship  plates  and  structural  shapes,  scrap  iron  and  scrap  steel;  ferro- 
manganese;  fertilizers;  arms,  ammunition  and  explosives,  shall  not,  on  and 
after  the  fifteenth  day  of  July,  1917,  be  carried  out  of  or  exported  from  the 
United  States  or  its  territorial  possessions  to  Abyssinia,  Afghanistan,  Albania, 
Argentina,  Austria-Hungary,  Belgium,  her  colonies,  possessions  or  protec- 
torates, Bolivia,  Brazil,  Bulgaria,  China,  Chile,  Colombia,  Costa  Rica,  Cuba, 
Denmark,  her  colonies,  possessions  or  protectorates,  Dominican  Republic,  Ec- 
uador, Egypt,  Prance,  her  colonies,  possessions  or  protectorates,  Germany, 
her  colonies,  possessions  or  protectorates.  Great  Britain,  her  colonies,  pos- 
sessions or  protectorates,  Greece,  Guatemala,  Haiti,  Honduras,  Italy,  her 
colonies,  possessions  or  protectorates,  Japan,  Liberia,  Leichtenstein,  Lruxem- 
burg,  Mexico,  Monaco,  Montenegro,  Morocco,  Nepal,  Nicaragua,  The  Neth- 
erlands, her  colonies,  possessions,  or  protectorates,  Norway,  Oman,  Panama, 
Paraguay,  Persia,  Peru,  Portugal,  her  colonies,  possessions,  or  protectorates, 
Roumania,  Russia,  Salvador,  San  Marino,  Serbia,  Siam,  Spain,  her  colonies, 
possessions  or  protectorates,  Sweden,  Switzerland,  Uruguay,  Venezuela,  or 
Turkey. 

''The  orders  and  regulations  from  time  to  time  prescribed  will  be  ad- 
ministered by  and  under  the  authority  of  the  Secretary  of  Commerce,  from 
whom  licenses,  in  conformity  with  the  said  orders  and  regulations,  will  is- 


sue." 


Proclamation   No.  1,391,   dated   August  27,   1917: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  proclaim  to  all  whom  it  may  concern  that  the  public 
safety  requires  that,  except  at  such  time  or  times,  and  under  such  regula- 
tions aqd  orders,  and  subject  to  such  limitations  and  exceptions  as  the  Pres- 
ident shall  prescribe^  until  otherwise  ordered  by  the  President  or  by  Congress, 
the  following  articles,  namely:  all  kinds  of  arms,  guns,  ammunition,  and 
explosives,  machines  for  their  manufacture  or  repair,  component  parts  there- 
of, materials  or  ingredients  used  in  their  manufacture,  and  all  articles  nec- 
essary or  convenient  for  their  use;  all  contrivances  for  or  means  of  transpor- 
tation on  land  or  in  the  water  or  air,  machines  used  in  their  manufacture 
or  repair,  component  parts  thereof,  materials  or  ingredients  used  in  their 
manufacture,  and  all  instruments,  articles  and  animals  necessary  or  con- 
venient for  their  use;  all  means  of  communication,  tools,  implements,  in- 
struments, equipment,  maps,  pictures,  papers  and  other  articles,  machines  and 
documents  necessary  or  convenient  for  carrying  on  hostile  operations ;  coin, 
bullion,  currency,  evidences  of  debt,  and  metal,  materials,  dies,  plates,  ma- 
chinery and  other  articles  necessary  or  convenient  for  their  manufacture ; 
all  kinds  of  fuel,  food,  food-stuffs,  feed,  forage  and  clothing,  and  all  articles 
and  materials  used  in  their  manufacture ;  all  chemicals,  drugs,  dye-stuffs 
and  tanning  materials;  cotton,  wool,  silk,  flax,  hemp,  jute,  sisal  and  other 
fibres  and  manufactures  thereof;  all  earths,  clay,  glass,  sand  and  their  prod- 
ucts ;  hides,  skins  and  manufactures  thereof ;  non-edible  animal  and  vegetable 
products;  machinery,  tools  and  apparatus;  medical,  surgical,  laboratory 
and  sanitary  supplies  and  equipment;  all  metals,  minerals,  mineral  oils,  ores, 
and  an  derivatives  and  manufactures  thereof;  paper  pulp,  books  and  printed 
matter;  rubber,  gums,  rosins,  tars  and  waxes,  their  products,  derivatives 
and  substitutes,  and  all  articles  containing  them;    wood^  and  wood  manufac- 
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tores;  coffee,  cocoa,  tea  and  spices;  wines,  spirits,  mineral  waters  and  bey- 
erages:  shall  not,  on  and  after  the  30th  day  of  August  in  the  year  One  Thou- 
sand Nine  Hundred  and  Seventeen,  be  exported  from  or  shipped  from  or 
taken  out  of  the  United  States  or  its  territorial  possessions  to  Albania,  Aus- 
tria-Hungary, that  portion  of  Belgium  occupied  by  the  military  forces  of 
Germany,  Bulgaria,  Denmark,  her  colonies,  possessions  or  protectorates, 
Germany,  her  colonies,  possessions  or  protectorates,  Greece,  Leichtenstein, 
Luxembourg,  The  Kingdom  of  the  Netherlands,  Norway,  Spain,  her  colo- 
nies, possessions  or  protectorates,  Sweden,  Switzerland  or  Turkey  (exclud- 
ing any  portion  of  the  foregoing  occupied  by  the  military  forces  of  the 
United  States  or  the  nations  associated  with  the  United  States  in  the  war),, 
or  any  territory  occupied  by  the  military  forces  of  Germany  or  her  allies; 
and 

"I  do  hereby  further  proclaim  to  all  whom  it  may  concern  that  the  pub- 
lic safety  requires  that,  except  at  such  time  or  times,  and  under  such  regu- 
lations and  orders,  and  subject  to  such  limitations  and  exceptions  as  the 
President  shall  prescribe,  until  otherwise  ordered  by  the  President  or  by  Con- 
gress, the  following  articles,  namely:  coal;  coke;  fuel  oils,  lubricating  oils, 
hand-lantern  oil,  naptha,  benzine,  red  oil,  kerosene  and  gasoline;  all  bunk- 
ers; food  grains,  flour  and  meal  therefrom,  com  flour,  barley,  rice  flour,  rice, 
oat  meal  and  rolled  oats;  fodder  and  feeds,  oil-cake,  oil-meal  cake,  malt  and 
peanuts;  all  meats  and  fats,  poultry,  cottonseed  oil,  corn  oil,  copra,  desic- 
cated eocoanuts,  butter,  fresh,  dried  and  canned  fish,  edible  or  inedible  grease 
of  animal  or  vegetable  origin,  linseed  oil,  lard,  tinned  milk,  peanut  oil 
and  butter,  rapeseed  oil,  tallow,  tallow  candles  and  stearic  acid ;  sugar,  glu- 
cose, syrup  and  molasses ;  pig  iron,  ferro-silicon  and  spiegeleisen  ;  steel  ingots, 
billets,  blooms,  slabs  and  sheet  bars;  iron  and  steel  plates,  including  ship, 
boiler,  tank  and  all  other  iron  and  steel  plates  one-eighth  of  an  inch  thick 
and  heavier,  and  wider  t)ian  six  inches;  iron  and  steel  structural  shapes, 
including  beams,  channels,  angles,  tees  and  zees  of  all  sizes ;  fabricated  struc- 
tural iron  and  steel,  including  beams,  channels,  angles,  tees,  zees  and  plates, 
fabricated  and  shipped  knocked  down ;  scrap  iron  and  scrap  steel  f  ferro- 
manganese;  tool  steel,  high-speed  steel  and  alloy  steels  and  machine  tools; 
steel-hardening  materials;  fertilizers,  including  cattle  and  sheep  manure,  ni- 
trate of  soda,  poudrette,  potato  manure,  potassium  salts,  land  plaster,  potash, 
cyanamide,  phosphoric  acid,  phosphate  rock,  super-phosphate,  chlorate  of 
potash,  bone  meal,  bone  flour,  ground  bone,  dried  blood,  ammonia  and  am- 
monia salts,  acid  phosphates,  guano,  humus,  hardwood  ashes,  soot,  anhydrous 
ammonia;  aeronautical  machines  and  instruments,  their  parts  and  accesso- 
ries thereof;  arms  and  ammunition;  all  explosives,  nitrate  of  potash,  rosin, 
saltpetre,  turpentine,  ether,  alcohol,  sulphur,  sulphuric  acid  and  its  salts, 
acetone,  nitric  acid  and  its  salts,  benzol  and  its  derivatives,  phenol  (carbolic 
acid)  and  its  derivatives,  toluol  and  its  derivatives,  mercury  and  its  salts, 
glycerine,  potash  and  its  salts,  all  cyanides  and  films;  carrier  and  other 
pigeons;  anti-aircraft  instruments,  apparatus  and  accessories;  all  radio  and 
wireless  apparatus  and  its  accessories ;  optical  glass,  optical  instruments  and 
reflectors;  cotton  and  cotton  linters;  wool,  wool  rags,  wool  and  khaki  clip- 
pings and  wool  products;  flax,  sisal,  jute,  hemp  and  all  manufactures  there- 
of; hides,  skins,  leather,  leather  belting,  sole  and  upper  leather,  leather  boots 
and  shoes,  harness  and  saddles  and  leather  clothing;  soap  and  soap  pow- 
ders; all  engines  and  motors  operated  by  steam,  gas,  electricity  or  other  mo- 
tive power  and  their  accessories ;  metal  and  wood- working  machinery ;  oil 
well  casing,  oil  well  drilling  implements  and  machinery  and  the  accessories 
thereof;  steam  boilers,  turbines,  condensers,  pumps  and  accessories  thereof; 
all  electrical  equipment ;  crucibles ;  emery,  emery  wheels,  carborundum  and  all 
artificial  abrasives;  copper,  including  copper  ingots,  bars,  rods;  plates, 
sheets,  tubes,  wire  and  scrap  thereof;  lead  and  white  lead;  tin,  tin  plate, 
tin  cans  and  all  articles  containing  tin;  nickel,  aluminum,  zinc,  plumbago 
and  platinum ;  news-paper,  print-paper,  wood  pulp  and  cellulose ;  ash,  spruce, 
walnut,  mahogany,  oak  and  birch  woods;  and  industrial  diamonds:  shall  not, 
on  and  after  the  30th  day  of  August  in  the  year  One  Thousand  Nine  Hun- 
dred and  Seventeen,  be  exported  from,  shipped  from  or  taken  out  of  the  United 
States  or  its  territorial  possessions  to  Abyssinia,  Afghanistan,  Argentina, 
that  portion  of  Belgium  not  occupied  by  the  military  forces  of  Germany 
or  the  colonies,  possessions  or  protectorates  of  Belgium,  Bolivia,  Brazil, 
China,  Chile,  Colombia,  Costa  Kica,  Cuba,  Dominican  Republic,  Ecuador, 
Egypt,  France,  her  colonies,  possessions  or  protectorates,  Guatemala,  Haiti, 
Honduras,  Italy,  her  colonies,  possessions  or  protectorates.  Great  Britain, 
her  colonies,  possessions  or  protectorates,  Japan,  Liberia,  Mexico,  Monaco, 
Montenegro,  Morocco,  Nepal,  Nicaragua,  the  colonies,  possessions  or  pro- 
tectorates of  The  Netherlands,  Oman,  Panama,  Paraguay,  Persia,  Peru,  Por^ 
tugal,  her  colonies,  possessions  or  protectorates,  Roumania,  Russia,  Salvador, 
San  Marino,  SerMa»  Siam,  Uruguay,  Venezuela  (excluding  any  portion   of 
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the  foregoing  occupied  by  the  military  forces  of  Germany  or  her  allies);  or 
,  any  territory  occupied  by  the  military  forces  of  the  United  States  or  by  the 
nations  associated  with  the  United  States  in  the  war. 

'The  regulations,  orders,  limitationa  and  exceptions  prescribed  will  bo 
administered  by  and  under  the  authority  of  the  Exports  Administrative 
Board,  from  whom  licenses,  in  conformity  with  said  regulations,  orders,  lim- 
itations and  exceptions,  will  issue." 

Proclamation  N©.  1,392,  dated  September  7,  1917: 

*'And  whereas  the  President  has  heretofore  by  proclamation,  under  date 
of  the  twenty-seventh  day  ol  August  in  the  year  One  Thousand  Nine  Hundred 
and  Seventeen,  declared  certain  exports  in  time  of  war  unlawful,  and  the 
President  finds  that  the  public  safety  requires  that  such  proclamation  be 
amended  and  supplemented  in  respect  to  the  articles  hereinafter  mentioned; 

*'Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  proclaim  to  alf  whom  it  may  concern  that  the  public 
safety  requires  that,  except  at  such  time  or  times,  and  under  such  regula- 
tions and  orders,  and  subject  to  such  limitations  and  exceptions  as  the  Pres- 
ident shall  prescribe,  until  otherwise  ordered  by  the  President  or  by  Con- 
gress, the  following  articles,  namely:  coin,  bullion  and  currency:  shall  not, 
on  and  after  the  10th  day  of  September  in  the  year  One  Thousand  Nine  Hun- 
dred and  Seventeen,  be  exported  from  or  shipped  from  or  taken  out  of  the 
United  States  or  its  territorial  possessions  to  Albania,  Austria-Hungary, 
Belgium,  Bulgaria,  Denmark,  her  colonies,  possessions  or  protectorates,  Ger- 
many, her  colonies,  possessions  or  protectorates,  Greece,  Leichtenstein,  Lux- 
embourg, The  Kingdom  of  the  Netherlands,  Norway,  Spain,  her  colonies,  pos- 
sessions or  protectorates,  Sweden,  Switzerland  or  Turkey,  Abyssinia,  Af- 
ghanistan, Argentina,  Bolivia,  Brazil,  China,  Chile,  Colombia,  Costa  Rica, 
Cuba,  Dominican  Republic,  Ecuador,  Egypt,  France,  her  colonies,  posses- 
sions or  protectorates,  Guatemala,  Haiti,  Honduras,  Italy,  her  colonies,  pos- 
sessions or  protectorates.  Great  Britain,  her  colonies,  possessions  or  pro- 
tectorates, Japan,  Liberia,  Mexico,  Monaco,  Montenegro,  Morocco,  Nepal, 
Nicaragua,  the  colonies,  possessions  or  protectorates  of  The  Netherlands, 
Oman,  Panama,  Paraguay,  Persia,  Peru,  Portugal,  her  colonies,  possessions  or 
protectorates,  Roumania,  Russia,  Salvador,  San  Marino,  Serbia,  Siam,  Uru- 
guay, or  Veqezuela. 

"The  regulations,  orders,  limitations  and  exceptions  prescribed  will  be  ad- 
ministered by  and  under  the  authority  of  the  Secretary  of  the  Treasury,  from 
whom  licenses  in  conformity  with  said  regulations,  orders,  limitations  and  ex- 
ceptions will  issue. 

"Except  as  hereby  amended'  and  supplemented,  the  above  mentioned  proc- 
lamation under  date  of  August  27,  1917,  shall  continue  in  full  force  and 
effect." 

November  28,  1917,  as  follows,  omitting  formal  portions: 
"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  Do  Hereby  Proclaim  to  all  whom  it  may  concern,  that  the  public 
safety  requires  that  .the  following  articles   (tn  addition   to   the  articles  con- 
trolled by  the  second  division  of  the  Proclamation  of  August  27,  1917),  name- 
ly:  iron  and  steel  wire  rope,  cable  and  strands  consisting  of  six  or  more  wires; 
stud  Knk  chain  cable;    micrometers  and  calipers;    lathe  chucks;    autimony, 
antimony  ore,  asbestos,  balata,  mica,  mica  splittings,  strontium  ores,  titanium, 
wolframite  and  iridium ;   arsenic  and  its  compounds,  opium,  caustic  soda,  soda 
ash,  methyl-ethyl  ketone  and  wood  alcohol;    acetic  add,  glacial  acetic  acid, 
acetate  of  cellulose  and  all  acetates;    animal  oils  and  vegetable  oils;    beans, 
eggs,  peanut  meal,  flaxseed,  soya  bean  meal,  soya  bean  oil,  starch,  canned  peas, 
canned  tomatoes,  canned  com,  dried  prunes,  dried  apricots,  dried  apples,  dried 
raisins  and  dried  peaches;    quebracho  and  chestnut  extracts;    vegetable  fibre 
bags  and  bagging,  except  cotton,  bags  and  bagging;    rubber,  sponges,  gutta- 
joolatong,  gutta-percha,  gutta-siak,  shellac,  seedlac  and  cinchona  bark ;   hospital 
gauze  and  surgical  instruments;    yellow  pine  wood  measuring  l'xl'x25' . and 
larger  sizes ;   and  poster   paper:  shall  not,  on  and  after  the  first  day  of  Decem- 
ber in  the  year  One  Thousand  Nine  Hundred  and  Seventeen,  be  exported  from 
or  shipped  from  or  taken  out  of  the  United  States  or  its  territorial  possessions 
to  Abyssinia,  Afghanistan,  Argentina,  Belgium,  her  colonies,  possessions  or  pro- 
tectorates,  Bolivia,   Brazil,   China,   Chile,  Colombia,    Costa   Rica,   Cuba,   Do- 
minican Republic,  Ecuador,  Egypt,  France,  her .  colonies,  possessions  or  pro- 
tectorates, Great  Britain,  her  colonies,  possessions  or  protectorates,  Guatemala, 
Haiti,  Honduras,  Italy,  her  colonies,  possessions  or  protectorates,  Japan,  Li- 
beria, Mexico,  Monaco,  Montenegro,  Morocco,  Nepal,  Nicaragua,  the  colonies, 
possessions  or  protectorates  of  The  Netherlands,  Oman,   Panama,   Paraguay, 
Persia,  Peru,  Portugal,  her  colonies,  possessions  or  protectorates,  Roumania! 
Russia,   Salvador,   San  Marino,   Serbia,   Siam,   Uruguay   or  Venezuela,   or  to 
any  territory  occupied  by  the  military  forces  of  the  United  States  or  the  na- 
tions associated  with  the  United  States  in  the  war,  except  at  such  time  or 
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times,  and  under  sudi  regulations  and  orders,  and  subject  to  such  limitaticMis 
and  exceptions  as  the  President  sball  prescribe,  until  otherwise  ordered  by  the 
President  or  by  Congress. 

"The  regulations,  orders,  limitations  and  exceptions  prescribed  will  be  ad- 
ministered  by  and  under  the  authority  of  the  War  Trade  Board,  from  whom 
licenses,  in  conformity  with  said  regulations,  orders,  limitations  and  exceptions, 
will  issue.  Said  Proclamation  of  August  27,  1917,  is  hereby  confirmed  and 
continued,  and  all  rules  and  regulations  heretofore  made  in  connection  there* 
with  or  in  pursuance  thereof,  including  the  Elxecutiye  Order  of  October  12, 
1917,  are  likewise  hereby  confirmed  and  continued  and  made  applicable  to 
this  proclamation." 

February  14,  1918,  as  follows,  omitting  formal  portions: 
"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  proclaim  to  all  whom  it  may  concern,  that  the  public 
safety  requires  that  the  following  articles,  namely:  all  kinds  of  arms,  guns, 
ammunition  and  explosives,  machines  for  their  manufacture  or  repair,  com- 
ponent parts  thereof,  materials  or  ingredients  used  in  their  manufacture,  and 
all  .artides  necessary  or  convenient  for  their  use;  all  contrivances  for  or 
means  of  transportation  on  land  or  in  the  water  or  air,  machines  used  in  their 
manufacture  or  repair,  component  parts  thereof,  materials  or  ingredients  used 
in  their  manufacture,  and  all  instruments,  articles  and  animals  necessary  or 
convenient  for  their  use;  all  means  of  communication,  tools,  implements, 
instruments,  equipment,  maps,  pictures,  papers  and  other  articles,  machine;! 
and  documents  necessary  or  convenient  for  carrying  on  hostile  operations;  all 
kinds  of  fuel,  food,  foodstuffs,  feed,  forage  and  clothing,  and  all  articles  and 
materials  used  in  their  manufacture;  all  chemicals,  drugs,  dyestuffs  and  tan- 
ning materials;  cotton,  wool,  silk,  flax,  hemp,  jute,  sisal  and  other  fibres  and 
manufactures  thereof;  all  earths,  clay,  glass,  sand,  stcme  and  their  products; 
animals  of  every  kind,  their  products  and  derivatives;  hides,  skins  and  man- 
ufactures thereof;  all  non-edible  animal  and  vegetable  products;  all  ma- 
chinery, tools,  dies,  plates,  and  apparatus  and  materials  necessary  or  con- 
venient for  their  manufacture;  medical,  surgical,  laboratory  and  sanitary 
sapplies  and  equipment;  all  metals,  min'erals,  mineral  oils,  ores,  and  all 
derivatives  and  manufactures  thereof;  paper  pulp,  books  and  all  printed  mat- 
ter and  materials  necessary  or  convenient  for  their  manufacture;  rubber, 
^ms,  rosins,  tars  and  waxes,  their  products,  derivatives  and  substitutes,  and 
all  articles  containing  them ;  wood  and  wood  manufactures ;  coffee,  cocoa,  tea 
and  spices;  wines,  spirits,  mineral  waters  and  beverages;  and  all  other  ar- 
ticles of  any  kind  whatsoever  shall  not,  on  and  after  the  sixt(}enth  day  of 
February  in  the  year  One  Thousand  Nine  Hundred  and  Eighteen,  be  ex- 
ported from,  or  shipped  from,  or  taken  out  of  the  United  States  or  its  terri- 
torial possessions  to  Abyssinia,  Afghanistan,  Albania,  Argentina,  Austria- 
Hungary,  Belgium,  her  colonies,  possessions  and  protectorates,  Bolivia,  Brazil, 
Bulgaria,  China,  Chile,  Colombia,  Costa  Kica,  Cuba,  Denmark,  her  colonies, 
possessions  and  protectorates,  Dominican  Kepublic,  Ecuador,  Egypt,  France, 
her  colonies,  possessions  and  protectorates,  Germany,  her  colonies,  possessions 
and  protectorates.  Great  Britain,  her  colonies,  possessions  and  protectorates, 
Greece,  Guatemala,  Haiti,  Honduras,  Italy,  her  colonies,  possessions  and 
protectorates,  Japan,  Liechtenstein,  Liberia,  Luxembourg,  Mexico,  Monaco, 
Montenegro^  Morocco,  Nepal,  The  Netherlands,  her  colonies,  possessions  and 
protectorates,  Nicaragua,  Norway,  Oman,  Panama,  Paraguay,  Persia,  Peru, 
Portugal,  her  colonies,  possessions  and  protectorates,  Roumania,  Russia,  Sal- 
vador, San  Marino,  Serbia,  Siam,  Spain,  hrr  colonies,  possessions  and  pro- 
tectorates, Sweden,  Switzerland,  Turkey,  Uruguay,  or  Venezuela,  except  under 
license  granted  in  accordance  with  regulations  or  orders  and  subject  to  such 
limitations  and  exceptions  as  have  heretofore  been,  or  shall  hereafter  be  pre- 
scribed in  pursuance  of  the  powers  conferred  by  said  Act  of  June  15,  1917. 
The  said  proclamations  of  July  9,  1917,  August  27,  1917,  September  7,  1917, 
and  November  28,  1917,  and  paragraph  II  of  the  executive  order  of  October  12, 
1917,  are  hereby  confirmed  and  continued  and  all  rules  and  regulations  hereto- 
fore made  in  ccmnection  therewith  or  in  pursuance  thereof  are  likewise  hereby 
confirmed  and  continued  and  made  applicable  to  this  proclamation." 

Notes  of  Deolsloiis 


See  notes  under  "Trading  with   the 
Enemy  Act,"  §§  3115%a-3115%j,  ante. 

Preferences    to  'portsw— See    U.   S. 

Comp.  St  1916,  p.  13543,  Const  art  1, 
1 9i  cL  6,  and  notes  thereunder. 

Construction  of  statute  in  generals- 

^ere  the  United  States  libeled  gold 
toin,  on  the  ground  that  it  was  deliver- 


ed for  export  and  shipment  and  for  the 
purpose  of  being  taken  out  of  the  Unit- 
ed States,  in  violation  of  this  section 
and  of  the  presidential  proclamation  of 
September  7,  1917,  held  that,  as  the 
proceeding  fell  within  title  7  of  the  act 
dealing  with  exports,  return  of  the  coin 
on  the  giving  of  bond,  etc.,  could  not  be 
allowed,    under    title    6,    §    5,    post,    | 
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7678h,   which   is   part  of  the   genjral      etc.    U.  S.  v.  Fernandez  (0.  O.  A.)  254 
provision  relating  to  seizure  of  arms,       F.  302. 

§  7678b.  (Act  June  15,  1917,  c.  30,  title  VII,  §  2.)     Same;  punish- 
ments. 

Any  person  who  shall  export,  ship,  or  take  out,  or  deliver  or  at- 
tempt to  deliver  for  export,  shipment,  or  taking  out,  any  article 
in  violation  of  this  title,  or  of  any  regulation  or  order  made  here- 
under, shall  be  fined  not  more  than  $10,000,  or,  if  a  natural  person, 
imprisoned  for  not  more  than  two  years,  or  both ;  and  any  article 
so  delivered  or  exported,  shipped,  or  taken  out,  or  so  attempted  to 
be  delivered  or  exported,  shipped,  or  taken  out,  shall  be  seized  and 
forfeited  to  the  Unite^i  States ;  and  any  officer,  director,  or  agent  of 
a  corporation  who  participates  in  any  such  violation  shall  be  liable 
to  like  fine  or  imprisonment,  or  both.     (40  Stat.  225.) 


See  note  to  §  767Sa,  ante. 

What  constitute  embargo  violations.— 

See  The  Mary  (1815)  9  Cranch,  126,  3 
L.  Ed.  678;  The  Aeolus  (1818)  3 
Wheat.  392,  4  L.  Ed.  418;  U.  S.  v. 
HaU  (1810)  6  Cranch.  171,  3  L.  Ed.  189. 

It  was  no  offense  against  the  embargo 
laws  of  the  United  States  to  take  goods 
out  of  one  vessel  and  put  them  into 
another,  in  the  port  of  Baltimore,  un- 
less it  were  with  an  intent  to  export 
them.  The  JuUana  (1810)  10  U.  S.  (6 
Cranch)  327,  3  L.  Ed.  238. 

The  evidence  must  be  clear  and  posi- 
tive of  that  necessity  which  will  ex- 
cuse a  violation  of  the  embargo  laws. 
The  James  Wells  v.  U.  S.  (1812)  11  U. 
S.  (7  Cranch)  22,  3  L.  Ed.  256. 

A  vessel  actually  and  bona  fide  car- 
ried by  force  to  a  foreign  port  is  not 
liable  to  forfeiture  under  Act  Jan.  9, 
1808.  The  William  King  (1817)  15  U. 
S.   (2  Wheat.)  148,  4  L.  Ed.  206. 

Under  a  statute  allowing  a  draw- 
back "on  the  exportation"  of  certain 
articles,  goods  placed  on  board  a  vessel 
bound(  for  a  foreign  port,  to  be  used  on 
board  its  vessel  during  its  voyage,  are 
not  exported.  Swan  &  Finch  Co.  v.  U. 
S.  (1903)  190  U.  S.  143,  23  Sup.  Ct. 
702,  47  L.  Ed.  984. 


The  necessity  which  will  excuse  the 
master  of  a  vessel  for  a  breach  of  the 
embargo  laws  must  be  instant  and  im- 
minent, and  it  must  be  such  as  cannot 
allow  a  different  course  without  the 
greatest  jeopardy  to  life  and  property. 
The  Argo  (C.  C.  1812)  Fed.  Cas.  No. 
516.  On  a  libel  against  a  vessel  for 
having  proceeded  to  a  foreign  port  in 
violation  of  Act  Jan.  9,  1809  (2  Stat. 
453),  supplementary  to  the  general  em- 
bargo act,  necessity  arising  from  stress 
of  weather  and  the  condition  of  the 
vessel  is  no  defense.  U.  S.  v.  The 
James  Wells  (C.  C.  1808)  Fed.  Cas.  No. 
15,467,  affirmed  The  James  Wells  v.  U. 
S.  (1812)  11  U.  S.  (7  Cranch)  202,  3  L. 
Ed.  256. 

A  vessel,  obliged  from  irresistible 
necessity  to  put  into  a  foreign  port 
and  sell  her  cargo,  is  not  guilty  of  a 
violation  of  the  embargo  laws.  The 
William  Gray  (C.  C.  1810)  Fed.  Cas. 
No.   17.694. 

See,  also,  notes  under  §§  3115  ^aa 
and  3115 ^f,  ante,  and  U.  S.  Comp. 
St.  1916,  §§  7677,  7678,  and  notes 
thereunder. 

Seizures  and  forfeitares.F-See  notes 
under  §  3115  ^hh,  ante. 


§  7678c.  (Act  June  15,  1917,  c.  30,  title  VII,  §  3.)  Same;  refusal 
of  clearance  to  vessels;  punishment  for  taking  vessels  out  of 
port. 

Whenever  there  is  reasonable  cause  to  believe  that  any  ves- 
sel, domestic  or  foreign,  is  about  to  carry  out  of  the  United  States 
any  article  or  articles  in  violation  of  the  provisions  of  this  title,  the 
collector  of  customs  for  the  district  in  which  such  vessel  is  located 
is  hereby  authorized  and  empowered,  subject  to  review  by  the  Sec- 
retary of  Commerce,  to  refuse  clearance  to  any  such  vessel,  domes- 
tic, or  foreign,  for  which  clearance  is  required  by  law,  and  by  formal 
notice  served  upon  the  owners,  master,  or  person  or  persons  in 
command  or  charge  of  any  domestic  vessel  for  w^hich  clearance 
is  not  required  by  law,  to  forbid  the  departure  of  such  vessel  from 
the  port,  and  it  shall  thereupon  be  unlawful  for  such  vessel  to 
depart.  Whoever,  in  violation  of  any  of  the  provisions  of  this 
section  shall  take,  or  attempt  to  take,  or  authorize  the  taking  of 
any  such  vessel,  out  of  port  or  from  the  jurisdiction  of  the  United 
States,  shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
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more  than  two  years,  or  both ;  and,  in  addition,  such  vessel,  her 
tackle,  apparel,  furniture,  equipment,  and  her  forbidden  cargo  shall 
be  forfeited  to  the  United  States.     (40  Stat.  225.) 

See  note  to  §  7678a,  ante. 
"Reasonable  cause."— See  notes  under 
I  3115%b,  ante. 

§  7678CC.  (Act  April  23,  1918,  c.  63,  §  9.)  Same;  application  of 
preceding  sections. 

The  provisions  of  Title  VII  of  an  Act  approved  June  fifteenth, 
nineteen  hundred  and  seventeen,  entitled  "An  Act  to  punish  acts 
of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and 
better  to  enforce  the  criminal  laws  of  the  United  States,  and  for 
other  purposes,"  and  the  powers  conferred  upon  the  President  by 
subsection  (b)  of  section  five  of  an  Act  approved  October  sixth, 
nineteen  hundred  and  seventeen,  known  as  the  "Trading  with  the 
Enemy  Act,"  shall,  in  so  far  as  applicable  to  the  exportation  from  i 
or  shipment  from  or  taking  out  of  the  United  States  of  silver  coin 
or  silver  bullion,  continue  until  the  net  amount  of  silver  required 
by  section  two  oi  this  Act  shall  have  been  purchased  as  therein 
provided.     (40  Stat.  537.) 

This  was  section  9  of  an  act  entitled  *'An  act  to  conserve  the  gold  supply  of 
the  United  States;  to  permit  the  settlement  in  silver  of  trade  balances  ad- 
verse to  the  United  States ;  to  provide  silver  for  subsidiary  coinage  and  com- 
mercial use;  to  assist  foreign  governments  at  war  with  the  enemies  of  the 
United  States;  and  for  the  above  purposes  to  stabilize  the  price  and  encour- 
age the  production  of  silver/'  dted  above.  Sections  1-4  of  said  Act  relate  to 
the  melting,  etc.,  of  standard  silver  dollars,  the  sale  thereof  as  bullion,  and  the 
purchase  from  mines,  etc.,  of  silver  bullion,  etc.,  and  are  set  forth  ante,  as 
K  6478a-6478d.  Sections  5-^  of  said  act  relate  to  the  issue  of  Federal  Re- 
serve bank  notes  to  prevent  contraction  of  the  currency  caused  by  the  melt- 
ing, etc.,  of  the  silver  dollars  authorized  by  §§  1-4  of  said  Act,  and  are  set  forth 
post,  as  §§  9799a-9799d. 

Act  June  15,  1017,  c.  30,  title  VII,  referred  to  in  this  section,  relates  to  cer^ 
tain  exports  in  time  of  war.  See  ante,  §§  7078a-7678c.  Act  Oct.  6,  1917,  c. 
100,  %  2,  also  referred  to  in  this  section,  relates  to  trading  with  the  enemy. 
See  ante,  |§  dll5^a-3115%j. 

§  7678d.  (Act  June  15,  1917,  c.  30,  thle  VI,  §  1.)  Seizure  of  arms 
and  other  articles  intended  for  export;  authority  to  make; 
forfeiture. 

Whenever  an  attempt  is  made  to  export  or  ship  from  or  take 
out  of  the  United  States,  any  arms  or  munitions  of  war,  or  other 
articles,  in  violation  of  law,  or  whenever  there  shall  be  known  or 
probable  cause  to  believe  that  any  such  arms  or  munitions  of  war. 
or  other  articles,  are  being  or  are  intended  to  be  exported,  or  shipped 
from,  or  taken  out  of  the  United  States,  in  violation  of  law,  the 
several  collectors,  naval  officers,  surveyors,  inspectors  of  customs, 
and  marshals,  and  deputy  marshals  of  the  United  States,  and  ev- 
ery other  person  duly  authorized  for  the  purpose  by  the  President, 
may  seize  and  detain  any  articles  or  munitions  of  war  about  to 
be  exported  or  shipped  from,  or  taken  out  of  the  United  States,  in 
violation  of  law,  and  the  vessels  or  vehicles  containing  the  same, 
and  retain  possession  thereof  until  released  or  disposed  of  as  here- 
inafter directed.  If  upon  due  inquiry  as  hereinafter  provided,  the 
property  seized  shall  appear  to  have  been  about  to  be  so  unlaw- 
fully exported,  shipped  from,  or  taken  out  of  the  United  States,  the 
same  shall  be  forfeited  to  the  United  States.     (40  Stat.  223.) 

This  section  and  the  seven  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force' the  criminal  laws  of  the"  United  States,  and  for  other  purposes,"  cited 
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above.  Said  sections  constituted  title  YI  of  said  act^  and  were  preceded  in  the 
act  as  enacted  by  the  subtitle  "Seizure  of  Arms  and  Other  Articles  Intended 
for  Export.'* 

Notes  of  Deoislona 


See  U.  S.  Comp.  St  1916,  |§  7677, 
7678,  and  notes  thereunder. 

"Probable  cause."— Collection  Law 
March  2.  1799,  §  71,  1  Stat  678,  re- 
garding importations  without  payment 
of  duties,  etc.,  provided  that,  "if  the 
property  be  claimed  by  any  person, 
in  every  such  case  the  onus  proband! 
shall  be  upon  such  claimant;  *  *  * 
but  the  onus  proband!  shall  be  on  the 
claimant  only,  where  probable  cause  is 
shown  for  such  prosecution."  In 
Locke  V.  U.  S.  (1813)  7  Cranch,  339, 
848,  3  L.  Ed.  864,  Chief  Justice  Mar- 
shall said:  "It  is  contended  that  proba- 
ble cause  means  prima  facie  evidence, 
or,  in  other  words,  such  evidence  as,  in 
the  absence  of  exculpatory  proof  would 
justify  condemnation.  This  argument 
has  been  very  satisfactorily  answered 
on  the  part  of  the  United  States  by 
the  observation  that  this  would  render 
the  provision  totally  inoperative.  It 
may  be  added  that  the  term  'probable 
cause,*  according  to  its  usual  accepta- 
tion, means  less  than  evidence  which 
would  justify  condemnation,  and,  in  all 
cases  of  seizure,  has  a  fixed  and  well- 
known  meaning.  It  imports  a  seizure 
made  under  circumstances  which  war- 
rant suspicion.  In  this,  its  legal  sense, 
the  court  must  understand  the  term  to 
have  been  used  by  Congress." 

Under  Embargo  Act  April  25,  1808, 
{  11,  authorizing  customs  collectors  to 
detain  vessels  which  in  their  opinion, 
intended  to  violate  the  act,  an  honest 
opinion  justified  such  detention  al- 
though not  based  on  probable  cause  or 
formed  with  reanonable  care.  Crowell 
V.  McFadon  (1814)  12  U.  S.  (8  Cranch) 
94,  3  L.  Kd.  499;  Otis  v. 'Watkins 
(1815)  13  U.  S.  (9  Cranch)  339,  3  L. 
Ed.  752;  Otis  v.  Walter  (1817)  15  U. 
S.  (2  Wheat.)  18.  4  U  Ed.  174;  Otis 
V.  Walter  (1H2H)  24  U.  S.  (11  Wheat) 
192,  6  L.  Ed.  452. 

Probable  cause  exists  in  prize  cases 
where  the  oircumstflnces  warrant  a 
reasonable  ground  of  suspicion  that 
the  boat  was  enpaged  in  illegal  trade. 
The  Thompson  (1805)  3  Wall.  155,  18 
L.  Ed.  55.  And  see  Averill  v.  Smith 
(1872)  17  Wall.  82,  92,  21  L.  Ed.  613; 
Murray  v.  The  Charming  Betsey 
(1804)  2  Cranch,  64,  2  L.  Ed.  208; 
The  Mary  StaflPord  (1815)  9  Cranch, 
126,  151,  3  L.  Ed.  678;  The  Appolon 
(1824)  9  Wheat.  362,  372,  6  L.  Ed. 
Ill;  The  Adeline  (1808)  4  Cranch,  244. 
285,  3  L.  Ed.  719;  Talbot  v.  Seeman 
(1801)  1  Cranch,  1,  2  L.  Ed.  15. 

Reasonable  and  probable  cause  have 
been  held  synonymous.  Stacey  v.  Em- 
ery (1878)  97  U.  S.  642,  646,  24  L.  Ed. 
1035;  n.  S.  V.  The  City  of  Mexico  (D. 
C.  1885)  25  Fed.  924. 

"Probable  cause  exists  where  there 
are  circumstances  sufficient  to  warrant 
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suspicion  though  it  may  turn  out  that 
the  facts  are  not  sufficient  to  warrant 
condemnation."  The  Olinde  Rodrigues 
(1899)  174  U.  S.  510,  535,  19  Sup.  Ct 
851,  43  L.  Ed.  1065. 

There  is  such  probable  cause  for  the 
seizure  of  a  neutral  vessel  and  cargo 
on  a  lawful  voyage,  while  attempting 
to  enter  a  blockaded  port  for  supplies 
necessary  for  the  prosecution  of  her 
voyage,  that  the  captors  are  not  liable 
to  costs.  The  Argonaut  (D.  C.  1861) 
Fed.  Cas.  No.  518. 

When  a  cargo  captured  in  an  enemy's 
vessel,  and  shipped  from  the  enemy's 
country  after  the  existence  of  a  state 
of  war  commenced,  is  restored  to  a 
neutral  owner,  no  costs  or  damages 
wiU  be  allowed  against  the  captor,  as 
the  facts  ehow  probable  cause  for  the 
seizure.  The  General  Green  (D.  C. 
1861)  Fed.  Cas.  No.  5,312a,  affirmed 
The  General  Greene  (C.  C.  1863)  Fed. 
Cas.  No.  5,313. 

To  constitute  ^  probable  cause  for 
capture,  it  is  not  necessary  that  there 
should  be  prima  facie  evidence  to  con- 
demn. It  is  sufficient  if  there  be  cir- 
cumstances which  warrant  a  reasona- 
ble suspicion  of  illegal  conduct;  and 
false  or  colorable  papers  give  probable 
cause  of  seizure.  The  George  (0.  C. 
1815)   Fed.  Cas.  No.  5,328. 

What  constitutes  a  probable  cause 
of  capture  may  depend  on  the  ordi- 
nances of  the  country  of  the  captors, 
as  well  as  on  the  law  of  nations.  The 
Invincible  (C.  C.  1814)  Fed.  Cas.  No. 
7,054,  affirmed  L'Invincible  (1816)  14 
U.  S.  (1  Wheat.)  2^8,  4  L.  Ed.  80. 

A  voyage  by  a  vessel  from  an  enemy 
port  with  a  cargo  on  board,  without 
the  license  of  our  government,  is  of 
itself  a  probable  cause  for  the  capture 
of  the  vessel  and  cargo.  The  Liver- 
pool Packet  (0.  0.  1813)  Fed.  Cas, 
No.  8,406. 

"Probable  or  reasonable  cause"  of 
capture  must  be  shown  to  rest  on 
strong*  facts  apparent  at  the  time  of 
capture,  such  as  double  papers  for  pur- 
poses of  deceit,  being  false  and  colora- 
ble, want  of  proper  ship's  papers,  and 
prevarication  by  the  master  or  other 
officers  and  crew  examined  in  prepara- 
torio.  United  States  v.  The  Ariadne 
(D.  C.  1812)   Fed.  Cas.  No.  14,465. 

See,  also,  U.  S.  Comp.  St.  1916,  p. 
2489,  note,  and   pp.  3217,  3218,   note. 

Seizures  and  forfeiturea.«See  notes 
under  {  3115  ^hh,  ante. 

Proceedings    for   forfeitare.— Where 

gold  coin  was  forfeited  in  proceedings 
under  this  act  on  the  ground  it  was 
delivered  for  export  outside  of  the 
United  States,  but  it  was  ordered  de- 
livered to  the  claimant  on  his  giving  a 
bond  conditioned  that  it  would  not  be 
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exported,  etc.,  held  that,  thoagh  the  pass  on  questions  of  law  and  fact  nn- 
proWsion  for  delivery  on  bond  was  un-  der  a  proper  construction  of  the  stat- 
warranted,  the  entire  judgment  will  be      ute.    U.  S.  y.  Fernandez  (G.  G.  A.)  254 

reversed,  to  enable  the  trial  court  to      F.  302. 

« 

§  7678c.  (Act  June  15,  1917,  c.  30,  title  VI,  §  2.)  Same;  applica- 
.tion  for  and  issue  of  warrant. 
It  shall  be  the  duty  of  the  person  making  any  seizure  under  this 
title  to  apply,  with  due  diligence,  to  the  judge  of  the  district  court 
of  the  United  States,  or  to  the  judge  of  the  United  States  district 
court  of  the  Canal  Zone,  or  to  the  judge  of  a  court  of  first  instance 
in  the  Philippine  Islands,  having  jurisdiction  over  the  place  within 
which  the  seizure  is  made,  for  a  warrant  to  justify  the  further 
detention  of  the  property  so  seized,  which  warrant  shall  be  granted 
only  on  oath  or  affirmation  showing  that  there  is  known  or  prob- 
able cause  to  believe  that  the  property  seized  is  being  or  is  intend- 
ed to  be  exported  or  shipped  from  or  taken  out  of  the  United  States 
in  violation  of  law;  and  if  the  judge  refuses  to  issue  the  warrant, 
or  application  therefor  is  not  made  by  the  person  making  the  sei- 
zure within  a  reasonable  time,  not  exceeding  ten  days  after  the  sei- 
zure, the  property  shall  forthwith  be  restored  to  the  owner  or 
person  from  wTiom  seized.  If  the  judge  is  satisfied-  that  the  seizure 
was  justified  under  the  provisions  of  this  title  and  issues  his  war- 
rant accordingly,  then  the  property  shall  be  detained  by  the  person 
seizing  it  until  the  President,  who  is  hereby  expressly  authorized 
so  to  do,  orders  it  to  be  restored  to  the  owner  or  claimant,  or  until 
it  is  discharged  in  due  course  of  law  on  petition  of  the  claimant,  or 
on  trial  of  condemnation  proceedings,  as  hereinafter  provided.  (40 
Stat.  224.) 

See  note  to  §  7678d,  ante. 

§  7678f.  (Act  June  15,  1917,  c.  30,  title  VI,  §  3.)  Same ;  petition 
of  owner  for  restoration ;  hearing. 
The  owner  or  claimant  of  any  property  seized  under  this  title 
may,  at  any  time  before  condemnation  proceedings  have  been  in- 
stituted, as  hereinafter  provided,  file  his  petition  for  its  restoration 
in  the  district  court  of  the  United  States,  or  the  district  court  of  the 
Canal  Zone,  or  the  court  of  first  instance  in  the  Philippine  Islands, 
having  jurisdiction  over  the  place  in  which  the  seizure  was  made, 
whereupon  the  court  shall  advance  the  cause  for  hearing  and  de- 
termination with  all  possible  dispatch,  and,  after  causing  notice  to 
be  given  to  the  United  States  attorney  for  the  district  and  to  the 
person  making  the  seizure,  shall  proceed  to  hear  and  decide  wheth- 
er the  property  seized  shall  be  restored  to  the  petitioner  or  for- 
feited to  the  United  States.     (40  Stat.  224.) 

See  note  to  |  7678d,  ante. 

§  7678g.  (Act  June  15,  1917,  c.  30,  title  VI,  §  4.)     Same;  libel  and 
sale  of  property. 

Whenever  the  person  making  any  seizure  under  this  title  applies 
for  and  obtains  a  warrant  for  the  detention  of  the  property,  and 
(a)  upon  the  hearing  and  determination  of  the  petition  of  the  owner 
or  claimant  restoration  is  denied,  or  (b)  the  owner  or  claimant  fails 
to  file  a  petition  for  restoration  within  thirty  days  after  the  seizure, 
the  United  States  attorney  for  the  district  wherein  it  was  seized, 
upon  direction  of  the  Attorney  General,  shall  institute  libel  pro- 
ceedings in  the  United  States  district  court  or  the  district  court 
of  the  Canal  Zone  or  the  court  of  first  instance  of  the  Philippine 
Islands  having  jurisdiction  over  the  place  wherein  the  seizure 
was  made,  against  the  prop.erty  for  condemnation;  and  if,  after 
trial  and  hearing  of  the  issues  involved,  the  property  is  condemned, 
Supp.XJ.S.CoMP.'19— 95  (1505) 
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it  shall  be  disposed  of  by  sale,  and  the  proceeds  thereof,  less  the 
legal  costs  and  charges,  paid  into  the  Treasury.    (40  Stat.  224.) 
See  note  to  §  7678d,  ante. 

§  7678h.  (Act  June  15,  1917,  c.  30,  title  VI,  §  5.)     Same;  procedure 
on  petition  of  owner  and  Ubel;   bond  for  redelivery. 

The  proceedings  in  such  summary  trials  upon  the  petition  of  the 
owner  or  claimant  of  the  property  seized,  as  well  as  in  the  libel 
cases  herein  provided  for,  shall  conform,  as  near  as  may  be,  to 
the  proceedings  in  admiralty,  except  that  either  party  may  demand 
trial  by  jury  of  any  issue  of  fact  joined  in  such  libel  cases,  and  all 
such  proceedings  shall  be  at  the  suit  of  and  in  the  name  of  the 
United  States :  Provided,  That  upon  the  payment  of  the  costs  and 
legal  expenses  of  both  the  summary  trials  and  the  libel  proceed- 
ings herein  provided  for,  and  the  execution  and  delivery  of  a  good 
and  sufficient  bond  in  an  amount  double  the  value  of  the  property 
seized,  fconditioned  that  it  will  not  be  exported  or  used  or  employed 
contrary  to  the  provisions  of  this  title,  the  court,  in  its  discretion, 
may  direct  that  it  be  delivered  to  the  owners  thereof  or  to  the 
claimants  thereof.     (40  Stat.  224.) 

See  note  to  S  7678d,  ante. 

Notes  of  Decisioiu 


Construction  of  statute  In  oonerai^- 

Where  the  United  States  libeled  gold 
coin,  on  the  ground  that  it  was  deliver- 
ed for  export  and  shipment  and  for 
the  purpose  of  being  taken  out  of  the 
United  States,  in  violation  of  Act  June 
15,  1917.  ante,  §§  7678a-7678c,  and  of 
the  presidential  proclamation  of  Sep- 


tember 7,  1917,  held  that,  as  the  pro- 
ceeding fell  within  title  7  of  the  act 
dealing  with  exports,  return  of  the 
coin  on  the  giving  of  bond,  etc.,  could 
not  be-  allowed,  under  this  section, 
which  is  part  of  the  general  provision 
relating  to  seizure  of  arms,  etc.  U.  S. 
V.  Fernandez  (C.  C.  A.)  254  F.  302. 


§  7678i.  (Act  June  15,  1917,  c.  30,  title  VI,  §  6.)     Same;  operation 
of  Title. 

Except  in  those  cases  in  which  the  exportation  of  arms  and  mu- 
nitions of  war  or  other  articles  is  forbidden  by  proclamation  or 
otherwise  by  the  President,  as  provided  in  section  one  of  this  title, 
nothing  herein  contained  shall  be  construed  to  extend  to,  or  in- 
terfere with  any  trade  in  such  commodities,  .conducted  wit^i  any 
foreign  port  or  place  wheresoever,  or  with  any  other  trade  which 
might  have  been  lawfully  carried  on  before  the  passage  of  this 
title,  under /the  law  of  nations,  or  under  the  treaties  or  conven- 
tions entered  into  by  the  United  States,  or  under  the  laws  thereof. 
(40  Stat.  225.) 

See  note  to  §  7678d,  ante. 

§  7678J.  (Act  June  15,  1917,  c.  30,  title  VI,  §  7.)     Same;  release  on 
payment  of  costs. 

Upon  payment  of  the  costs  and  legal  expenses  incurred  in  any 
such  summary  trial  for  possession  or  libel  proceedings,  the  Pres- 
ident is  hereby  authorized,  in  his  discretion,  to  order  the  release  and 
restoration  to  the  owner  or  claimant,  as  the  case  may  be,  of  any 
property  seized  or  condemned  under  the  provisions  of  this  title. 
(40  Stat.  225.) 

See  note  to  §  7678d,  ante. 

§  7678k.  (Act  June  15,  1917,  c.  30,  title  VI,  §  8.)     Same;   enforce- 
ment of  Title. 
The  President  may  employ  such  part  of  the  land  or  naval  forces 
of  the  United  States  as  he  may  deem  necessary  to  carry  out  the 
purposes  of  this  title.    (40  Stat.  225.) 
See  note  to  §  7C78d,  ante. 
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DISTURBANCE  OF  FOREIGN  RELATIONS 

§  7678/.  (Act  June  15,  1917,  c.  30,  title  VIII,  §  1.)  Untrue  state- 
ments to  influence  conduct  of  foreign  government  to  injury  of 
United  States. 

Whoever,  in  relation  to  any'  dispute  or  controversy  between  a 
foreign  government  and  the  United  States,  shall  willfully  and 
knowingly  make  any  untrue  statement,  either  orally  or  in  writ- 
ing, under  oath  before  any  person  authorized  and  empowered  to 
administer  oaths,  which  the  affiant  has  knowledge  or  reason  to 
believe  will,  or  may  be  used  to  influence  the  measures  or  con- 
duct of  any  foreign  government,  or  of  any  officer  or  agent  of  any 
foreign  government,  to  the  injury  of  the  United  States,  or  with 
a  view  or  intent  to  influence  any  measure  of  or  action  by  the  Gov- 
ernment of  the  United  States,  or  any  branch  thereof,  to  the  injury 
of  the  United  States,  shall  be  fined  not  more  than  $5,000  or  im- 
prisoned not  more  than  five  years,  or  both.    (40  Stat.  226.) 

This  section  and  the  four  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  Statefl^  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,"  cited 
above.  Said  sections  constituted  title  VIII  of  said  act,  and  were  preceded  in 
the  act  as  enacted  by  the  subtitle  '^Disturbance  of  Foreign  Relations." 

§  7678m.  (Act  June  15,  1917,  c.  30,  title  VIII,  §  2.)  Falsely  as- 
suming or  pretending  to  be  diplomatic  or  consular  ^officer. 

Whoever  within  the  jurisdiction  of  the  United  States  shall  false- 
ly assume  or  pretend  to  be  a  diplomatic  or  consular,  or  other  official 
of  a  foreign  government  duly  accredited  as  such  to  the  Govern- 
ment of  the  United  States  with  intent  to  defraud  such  foreign  gov- 
ernment or  .any  person,  and  shall  take  upon  himself  to  act  as  such, 
or  in  such  pretended  character  shall  demand  or  obtain,  or  attempt 
to  obtain  from  any  person  or  from  said  foreign  government,  or 
from  any  officer  thereof,  any  money,  paper,  document,  or  other 
thing  of  value,  shall  be  fined  not  more  than  $5,000,  or  imprisoned 
not  more  than  five  years,  or  both.  (40  Stat.  226.) 
See  note  to  S  7678/,  ante. 

§  7678n.  (Act  June  15,  1917,  c.  30,  title  VIII,  §  3.)  Acting  as 
agent  of  foreign  government  without  notice  to  Secretary  of 
State. 

Whoever,  other  than  a  diplomatic  or  consular  officer  or  attache, 
shall  act  in  the  United  States  as  an  agent  of  a  foreign  government 
without  prior  notification  to  the  Secretary  of  State  shall  be  fined 
not  more  than  $5,000,  or  imprisoned  not  more  than  five  years,  or 
both.    (40  Stat.  226.) 

See  note  to  §  7678^  ante. 

§  76780.  (Act  June  15,  1917,  c,  30,  title  VIII,  §  4.)  "Foreign  gov- 
ernment*' defined. 
The  words  "foreign  government,"  as  used  in  this  Act  and  in  sec- 
tions one  hundred  and  fifty-six,  one  hundred  and  fifty-seven,  one 
hundred  and  sixty-one,  one  hundred  and  seventy,  one  hundred  and 
seventy-one,  one  hundred  and  seventy-two,  one  hundred  and  sev- 
enty-three, and  two  hundred  and  twenty  of  the  Act  of  March 
fourth,  nineteen  hundred  and  nine,  entitled  "An  Act  to  codify, 
revise,  and  amend  the  penal  laws  of  the  United  States,"  shall  be 
deemed  to  include  any  Government,  faction,  or  body  of  insurgents 
within  a  country  with  which  the  United  States  is  at  peace,  which 
Government,  faction,  or  body  of  insurgents  may  or  may  not  have 
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been  recognized  by  the  United  States  as  a  Government.    (40  Stat 
226.) 

See  note  to  §  7678Z,  ante. 

§  7678p.  (Act  June  i5,  1917,  c.  30,  title  VIII,  §  5.)  Conspiracy 
within  United  States  to  uijure  or  destroy  property  of  foreign 
government.  * 

If  two  or  more  persons  within  the  jurisdiction  of  the  United 
States  conspire  to  injure  or  destroy  specific  property  situated  with- 
in a  foreign  country  and  belonging  to  a  foreign  Government  or  to 
any  political  subdivision  thereof  with  which  the  United  States  is 
at  peace,  or  any  railroad,  canal,  bridge,  or  other  public  utility  so 
situated,  and  if  one  or  more  of  such  persons  commits  an  act  within 
the  jurisdiction  of  the  United  States  to  effect  the  object  of  the 
conspiracy,  each  of  the  parties  to  the  conspiracy  shall  be  fined  not 
more  than  $5,000,  or  imprisoned  not  more  than  three  years,  or . 
both.  Any  indictment  or  information  under  this  section  shall  de- 
scribe the  specific  property  which  it  was  the  object  of  the  conspir- 
acy to  injure  or  destroy.    (40  Stat.  226.) 

See  note  to  §  7678/,  ante.  * 

PROTECTION  OF  UNIFORM  OF   FRIENDLY  NATIONS 

§  767814.  (Act  July  8,  1918,  c.  138.)  Unlawful  wearing;  punish- 
ment. 

It  shall  be  unlawful  for  any  person,  with  intent  to  deceive  or  mis- 
lead, within  the  United  States  or  Territories,  possessions,  waters,  or 
places  subject  to  the  jurisdiction  of  the  United  States,  to  wear  any 
naval,  military,  police,  or  other  official  uniform,  decoration,  or  re- 
galia of  any  foreign  State,  nation,  or  Government  with  which  the 
United  States  is  at  peace,  or  any  uniform,  decoration,  or  regalia  so 
nearly  resembling  the  same  as  to  be  calculated  to  deceive,  unless 
such  wearing  thereof  be  authorized  by  such  State,  nation,  or  Gov- 
ernment. '  . 

Any  person  who  violates  the  provisions  of  tHis  Act  shall  upon 
conviction  be  punished  by  a  fine  not  exceeding  $300  or  imprison- 
ment for  not  exceeding  six  months,  or  by  both  such  fine  and  im-  ' 
prisonment.     (40  Stat.  821.) 

This  section  was  an  act  entitled  "An  act  providing  for  the  protection  of 
the  uniform  of  friendly  nations,  and  for  other  purposes,"  cited  above. 

CUBAN  INDEPENDENCE 

§  7679.  (Act  March  2,  1901»  c.  803.)     Cuban  independence. 

Status  of  Cuba^— Law  of  Cuba,  where  would  justify 'false  representations  as 

mortgaged  property  was  situated,  be-  to    standing    of    mortgage,    necessarily 

ing  law  of  a  foreign  country  and  hav-  governed  by  the  Cuban  law.    Columbia - 

ing  to  be  proved  as  a  fact,  there  can  Knickerbocker  Trust  Co.  v.  Abbot,  247 

be   no   presumption   that  it  was   same  P.  833,  160  C.  C.  A.  55,  certiorari  de- 

as  the  law  of  the  United  States,  which  nied,  39  S.  Ct.  6,  63  L.  Ed.  •— . 

INTERNATIONAL  BUREAUS,  ETC. 

§  7683.  (Act  March  4,  1919,  c.  123.)  Disposition  of  receipts  for 
support  of  Pan  American  Union. 
Pan  American  Union.  *  *  Any  moneys  received  from  the 
other  Americsm  Republics  for  the  support  of  the  union  shall  be 
paid  into  the  Treasury  as  a  credit,  in  addition  to  the  appropriation, 
and  may  be  drawn  therefrom  upon  requisitions  of  the  chairman  of 
the  governing  board  of  the  union  for  the  purpose  of  meeting  the 
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expenses  of  the  union  and  of  carrying  out  the  orders  of  said  gov- 
erning board.    *    ♦    (40  Stat.  1330.) 

This  section  is  a  part  of  the  diplomatic  and  coneular  appropriation  act 
for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  appropri- 
ation acts.  ^ 

UNITED  STATES  (X)URT  FOR  CHINA 

§  7692.  (Act  June  30,  1906,  c.  3934,  §  6.)     OfEcers;  salaries. 

The  diplomatic  and  consular  appropriation  act  for  the  fiscal  year  1920, 
Act  March  4, 1919,  c.  123,  40  Stat  1331,  contains  the  following  provision : 

"Salaries  and  E^xpenses,  United  States  Court  for  China 

••Judge,  $8,000;  district  attorney,  $4,000;  marshal,  $3,000;  clerk,  $3,000; 
stenographer,  $1300;  printing  and  binding  opinions  of  the  court,  $1,000; 
court  expenses,  including  reference  law  books,  $9,000;  in  the  settlement  of  sal- 
aries for  the  fiscal  year  ending  June  30,  1918,  by  the  disbursing  officer  to  the 
officials  of  the  United  States  Court  for  China,  the  same  rate  of  exchange  used 
in  the  payment  of  salaries  to  consular  officials  in  China,  for  said  fiscal  year, 
is  hereby  authorized  and  approved,  these  settlements  to  be  made  from^  the 
total  amounts  appropriated  for  salaries  and  court  expenses  for  the  fiscal 
years  ending  June  30,  1918,  and  June  30,  1919. 

"The  judge  of  the  said  court  and  the  district  attorney  shall,  when  the  ses- 
sions of  the  court  are  held  at  other  cities  than  Shanghai,  receive  in  addition 
to  their  salaries  their  necessary  actual  expenses  during  such  sessions,  not 
to  exceed  $8  per  day  each,  and  so  much  as  inay  be  necessary  for  said  pur- 
poses during  the  fiscal  year  ending  June  30,  1920,  is  hereby  appropriated; 

"Total,  $29,800." 

AMERICAN  NATIONAL  RED  CROSS 

§  7702.  (Act  Jan.  5,  1905,  c.  23,  §  6,  as  amended.  Act  Feb.  27,  1917, 
c.  137.)     Reports. 

The  said  American  National  Red  Cross  shall  as  soon  as  practica- 
ble after  the  first  day  of  July  of  each  year  make  and  transmit  to  the 
Secretary  of  War  a  report  of  its  proceedings  for  the  fiscal  year  end- 
ing June  thirtieth  next  preceding,  including  a  full,  complete,  and 
itemized  report  of  receipts  and  expenditures  of  whatever  kind, 
which  report  shall  be  duly  audited  by  the  War  Department,  and  a 
copy  of  said  report  shall  be  transmitted  to  Congress  by  the  War  De- 
partment.    (33  Stat.  602.     39  Stat.  946.) 

This  section  was  amended  by  Act  Feb.  27,  1917,  c.  137,  cited  above,  prin- 
cipally by  changing  the  date  of  the  time  for  malting  the  report  from  January 
1  to  July  1. 

RELIEF  OF  POPULATIOfiSf  OF  CERTAIN  EUROPEAN  COUNTRIES 

§  7706a.  (Act  Feb.  25,  1919,  c.  38.)     Food  relief  for  certain  peoples 
in  Europe. 

For  the  participation  by  the  Government  of  the  United  States^  in 
the  furnishing  of  foodstuffs  and  other  urgent  supplies,  and  for  the 
transportation,  distribution,  and  administration*  thereof  to  such 
populations  in  Europe,  and  countries  contiguous  thereto,  outside  of 
Germany,  German-Austria,  Hungary,  Bulgaria,  and  Turkey:  Pro- 
vided, however.  That  Armenians,  Syrians,  Greeks,  and  other  Chris- 
tian and  Jewish  populations  of  Asia  Minor,  now  or  formerly  sub- 
jects of  Turkey  may  be  included  within  the  populations  to  receive 
relief  under  this  Act,  as  may  be  determined,  upon  by  the  President 
from  time  to  time  as  necessary,  and  for  each  and  every  purpose 
connected  therewith,  in  the  discretion  of  the  President,  there  is 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, $100,000,000,  which  may  be  used  as  a  revolving  fund 
until  June  thirtieth,  nineteen  hundred  and  nineteen,  and  which  shall 
be  audited  in  the  same  manner  as  other  expenditures  of  the  Gov- 
ernment:   Provided,  That  expenditures  hereunder  shall  be  reim- 
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bursed  so  far  as  possible  by  the  Governments  or  subdivisions  there- 
of or  the  peoples  to  whom  relief  is  furnished:  Provided  further, 
That  a  report  of  the  receipts,  expenditures  and  an  itemized  state- 
ment of  such  receipts  and  expenditures  made  under  this  appropria- 
tion shall  be  submitted  to  Congress  not  later  than  the  first  day  of 
the  next  regular  session :  And  provided  further,  That  so  far  as  said 
fund  shall  be  expended  for  the  purchase  of  wheat  to  be  donated 
preference  shall  be  given  to  grain  grown  in  the  United  States.  (40 
Stat.  1161.) 

This  section  is  an  act  entitled  ''An  Act  providing  for  the  relief  of  such  pop- 
ulations in  Europe,  and  countries  contiguous  thereto^  outside  of  Germany, 
German-Austria,  Hungary,  Bulgaria,  and  Turkey,  as  may  be  determined 
upon  by  the  president  as  necessary,"  cited  above. 
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TITLE  XLVIII— REGULATION  OF  COMMERCE 

AND  NAVIGATION 


Chap.  Sec 

1.  Rtgistry   and   recording .i • 7709«a 

2.  Claaranoa   and  entry ^ 7789 

5.    Navigation    7841 

&    Tranaportation  of  paaaengera  and  merchandise •  8002 

7.    Log-booica    8037 


CHAPTER   ONE— REGISTRY   AND    RECORDING 


See. 

7709aa.  Foreign-built  or  registered  ves- 
selB    admitted    to    American 
registry    engaging    in    coast- 
wise trade  during  war. 
7719.  Vessels,  where  registered. 
7734.  Space  for  crew  on  sea-going  ves- 
sels;   hospital  compartments. 
7758.  Names  and  home  ports  of  vessels 
to  be  marked  on  bow  and  stern. 

7778.  Conveyance  of  .vessels;  lien  by 
bottomry. 

7783.  Maritime  lien  on  vessel  for  re- 
pairs, supplies,  etc.,  to  be  en- 
forced in  rem,  without  allega- 
tion or  proof  that  credit  was 
given  to  vessel. 


Sec 

7784.  Persons  presumed  to  have  author- 

ity to  procure  repairs,  supplies, 
etc.,  for  vessel. 

7785.  Officers  and  agents  appointed  by 

charterer,  etc.,  included  with 
persons  specified  in  preceding 
section;  no  lien  when  want  of 
authority  to  bind  vessel  was 
known  to  furnisher  of  repairs, 
supplies,  etc. 

7786.  Waiver  of  right  to  lien ;    act  not 

to  affect  rules  of  law  as  to  other 
rights  and  remedies. 

7787.  State  statutes  conferring  liens  on 

vessels  superseded: 


§  7709aa.  (Act  Oct.  6, 1917,  c.  88.)  Foreign-built  or  registered  ves- 
sels admitted  to  American  registry  engaging  in  coastwise 
trade  during  war. 
During  the  present  war  with  Germany  ^nd  for  a  period  of  one 
hundred  and  twenty  days  thereafter  the  United  States  Shipping 
Board  may,  if  in  its  judgment  the  interests  of  the  United  States  re- 
quire, suspend  the  present  provisions  of  law  and  permit  vessels  of 
foreign  registry,  and  foreign-built  vessels  admitted  to  American  reg- 
istry under  the  Act  of  August  eighteenth,  nineteen  hundred  and 
fourteen,  to  engage  in  the  coastwise  trade  of  the  United  States: 
Provided,  That  no  such  vessel  shall  engage  in  the  coastwise  trade 
except  upon  a  permit  issued  by  the  United  States  Shipping  Board, 
which  permit  shall  limit  or  define  the  scope  of  the  trade  and  the 
time  of  such  employment:  Provided  further,  That  in  issuing  per- 
mits the  board  shall  give  preference  to  vessels  of  foreign  registry 
owned,  leased,  or  chartered  by  citizens  of  the  United  States  or  cor- 
porations thereof:  And  provided  further,  That  the  provisions  of 
this  Act  shall  not  apply  to  the  coastwise  trade'  with  Alaska  or  be- 
tween Alaskan  ports.    (40  Stat.  392.) 

This  was  an  act  entitled  "An  act  giving-  the  United  States  Shipping  Board 
power  to  suspend  present  provisions  of  law  and  permit  vessels  of  foreign 
registry  and  foreign-built  vessels  admitted  to  American  registry  under  the  Act 
of  August  eighteenth,  nineteen  hundred  and  fourteen,  to  engage  in  the  coast- 
wise trade  during  the  present  war  and  for  a  period  of  one  hundred  and  twen- 
ty days  thereafter,  except  the  coastwise  trade  with  Alaska,"  cited  above. 

§  7719.  (R.  S.  §  4141.)     Vessels,  where  registered. 

9.  Registry  as  determination  of  home  1183,  1184»  and  1189,  construed  with 
port— Fixing  situs  for  taxatlon^-Un-  this  section,  held,  that  owner  of  ves- 
der  Bev.  Codes  N.  D.  1889,  S§  1179,      sel    properly     within    state's    taxable 
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jurisdiction  could  not  complain  of  its  en  to  determine  proper  assessment  dis- 
assessment  within  certain  district,  trict.  Martin  y.  Burleigh  County  (N. 
where   no   steps  were   seasonably   tak-      D.)    16o  N.  W.  520. 

§  7734.  (Act  March  3,  1897,  c.  389,  §  2,  as  amended.  Act  March 
4,  1915,  c.  153,  §  6.)  Space  for  crew  on  sea-going  vessels; 
hospital  compartments. 


Construction  and  application  of  sec- 
tion.— In  this  section  the  words  ''after 
the  passage  of  this  act"  refer  to  the 
act  of  1915,  and  not  to  the  act  of 
1897,   and   the  provisions  are  not  re- 


troactive, and  do  not  apply  to  a  vessel 
huilt  between  1897  and  1915.  The  San 
Juan  (C.  C.  A.)  250  F.  93. 

Cited    without    definite    applicatfon, 

The  Hoquiam  (0.  0.  A.)  253  F.  627. 


§  7758.  (R.  S.  §  4178,  as  amended.  Act  Feb.  21,  1891,  c.  250,  §  1, 
Act  Jan.  20,  1897,  c.  67,  §  1.)  Names  and  home  ports  of  vessels 
to  be  marked  on  bow  and  stem. 

Port.— Regardless  of  Rev.  St.  §§  4178, 
4334  (Comp.  St.  1916,  §§  7758,  8083), 
a  port  is.  ordinarily  deemed  something 


mo^e   than   a    mere    roadstead,    and   a 
place   fixed   by  longitude   and  latitude 


on  high  se^s,  where  vessels  were  to  be 
met  and  provisioned,  is  not  .a  **port." 
Hamburg-American  Steam  Packet  Go. 
V.  U.  S.  (C.  C.  A.)  250  P.  747. 


§  7778.   (R.  S.  §  4192.)     Conveyance  of  vessels ;  lien  by  bottomry. 


14.  Place  for  recordingw— Under  this 
section  mortgages  on  motorboat,  vessel 
of  United  States,  recorded  only  with 
clerk  of  town  of  owner's  residence,  held 
void  as  against  lien  of  execution,  which 
attached  on  delivery  to  sheriff  and  be- 
fore levy  by  Code  Civ.  Proc.  N.  Y.  § 
1405,  though  mortgagees  attended  sale 
on  execution  and  notified  all  persons  of 
their  mortgages.  Ellis  v.  Rickett 
(Sup.)  164  N.  Y.  S.  243,  177  App.  Div. 
411. 

15.  Effect  of  recording.— Recording 
of  chattel  mortgages  on  enrolled  and 


licensed  motorboat  or  vessel  of  United 
States  in  town  clerk*s  office  was  in- 
effectual to  give  mortgages  validity  as 
against  execution  creditor,  under  this 
section.  Ellis  v.  Rickett  (Sup.)  IW  N. 
Y.  S.  243,  177  App.  Div.  411. 

16.  — •  Conetr^ctive  •notice.— Under 
Act  June  23,  1910  (Comp.  St.  1916,  §§ 
7783-7787),  the  filing  of  a  contract  of 
conditional  sale  of  a  vessel  in  ac- 
cordance with  state  laws  does  not  op- 
erate as  constructive  notice  to  one  fur- 
niehing  supplies  to  such  vessel.  The 
Oceana  (D.  C.)  233  F.  139. 


§  7783.  (Act  June  23,  1910,  c.  373,  §  1.)  Maritime  lien  on  vessel 
for  repairs,  supplies,  etc.,  to  be  enforced  in  rem,  without  allega- 
tion or  proof  that  credit  was  given  to  vesseL 


1.  Nature  of  right.— See  The  South 
Coast  (C.  C.  A.)  247  F.  84. 

A  contract  cannot  afford  the  neces- 
sary basis  for  a  maritime  lien,  unless 
it  is  maritime  in  its  nature  as  to  all 
its  provisions,  so  as  to  be  cognizable 
in  admiralty.  The  Walter  Adams  (C. 
C.  A.)  253  F.  20. 

Whether  a  lien,  independent  of  ex- 
press contract,  exists  for  supplies  or 
necessaries  furnished  to  a  for(;igu  ves- 
sel depends  on  the  law  of  the  place 
where  the  supplies  or  necessaries  are 
furnished.  The  Kaiser  Wilhelm  II  (D. 
C.)  230  F.  717. 

A  maritime  lien,  as  it  may  operate  to 
the  prejudice  of  general  creditors,  will 
not  be  extended  by  analogy  or  infer- 
ence. The  Cora  P.  White  (D.  C.)  243 
F.  240. 

2.  Claims  for  which  lien  is  allowed. 

—A  claim  of  a  charterer  for  dead 
freight,  which  is  in  the  nature  of  one 
for  loss  of  profits,  is  not  enforceable 
in  a  suit  in  rem  as  a  lien  on  the  ves- 
ael.  Clinton  v.  Smith  &  Terry,  249  F. 
119,  161  C.  C.  A.  171,  modifying  decree 
The  Benefactor  (D.  C.)  242  F.  582. 
A  vessel  held  not   subject  to  mari- 
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time  lien  for  damages  for  breach  of 
contract  between  charterer  and  ship- 
per in  respect  to  loading,  the  contract 
being  at  that  time,  so  far  as  related 
to  the  particular  vessel  and  cargo, 
executory.  The  Saturnus  (C.  C.  A.) 
250.  F.  407,  affirming  The  Saturnus  (D. 
C.)  242  F.  173. 

Where  a  towing  company  undertook 
to  raise  and  deliver  a  sunken  steamer 
for  $34,500,  "no  cure,  no  pay,"  and 
there'  was  no  showing  of  fraud  in  the 
contract,  or  that  the  personal  credit  of 
the  owner  was  relied  on,  etc.,  the  toj?- 
ing  company  is  entitled  to  a  lien  for 
the  contract  price.  Great  Lakes  Tow- 
ing Co.  V.  St.  Joseph-Chicago  S.  S.  Co. 
(C.  C.  A.)   253  F.  635. 

This  section  applies  only  to  repairs^ 
supplies,  and  other  necessaries  fur- 
nished the  vessel  at  the  home  port, 
and  does  not  give  a  lien  for  damages, 
for  breach  of  contract,  for  a  charter. 
Corsica  Transit  Co.  v.  W.  S.  Moore 
Grain  Co.  (C.  C.  A.)  253  F.  689. 

An  executory  contract  for  the  fu- 
ture employment  of  a  vessel  is  not  a 
lAaritime  contract,  and  consequently  a 
bronrh  gives  the  charterer  no  lien.    Id. 

Wines  and  liquors  furnished  for  use 
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of  the  crew  of  a  fishmg  yessel  on  a 
voyai^e  are  not  "supplies**  or  other 
'Necessaries'*  furnished  to  the  vessel, 
for  which  a  lien  may  be  enforced  under 
this  section,  even  though  it  is  alleged 
that,  owing  to  the  nationality  of  the 
crew  and  the  customs  of  their  couit- 
try,  they  would  not  have  shipped  if  the 
liquors  had  not  been  supplied.  The 
Sterling  (D.  C.)  230  F.  643. 

There  is  no  lien  enforceable  in  rem 
against  a  ship  for  bringing  into  port 
diseased  or  infected  passengers  unless 
created  by  statute  enacted  by  compe- 
tent authority.  The  Athinai  (D.  0.) 
230  F.  1017. 

Since  the  enactment  of  this  act  a 
contract  to  have  a  marine  railway  in 
readiness  and  in  such  a  condition  as  to 
promptly  place  a  vessel  in  a  position 
where  repairs  could  be  made,  is  one  of 
cognizance  in  admiralty.  The  Alliance 
(D.  C.)  236  F.  361. 

While  building  a  vessel  before  it  is 
launched  is  not  admiralty  contract,  re- 
pair of  vessel  to  enable  continuation  of 
her  voyage  and  for  purpose  of  obtain- 
ing new  registry,  where  not  equivalent 
to  building  of  new  vessel,  is  maritime 
contract,  and  gives  a  lien.  The  Schuyl- 
kffl  (D.  C.)  249  F.  781. 

Under  this  section  architects,  who 
prepared  plans  for  repairs  to  hull  of 
vessel,  her  engines,  boilers,  and  ma- 
chinery, are  entitled  to  lien  for  their 
services.    Id. 

Where  libelant  was  employed  at  a 
stated  per  diem  for  himself  and  his 
boat  to  do  such  work  as  was  required, 
he  is  not  entitled  to  a  maritime  lien 
for  towage  performed  under  the  con- 
tract. In  re  A  Dredge,  Two  Barges, 
and  the  Bud  IH  CD.  C.)  250  F.  319. 

Under  this  section,  lien  arises,  though 
supplies  were  furnished  to  a  boat  in 
her  home  port.  The  Bud  HI  (D.  0.) 
250  F.  918. 

The  owner  of  a  vessel  has  a  lien 
arising  out  of  a  collision,  given  by  the 
general  maritime  law  of  the  United 
States,  which  may  be  enforced  by  an 
action  in  rtfm.  The  Kongsli  (D.  C.) 
252  F.  267. 

3. "FHrnlshed  to**  the  vessels 

Supplies  shipped  on  order  of  a  charter- 
er and  delivered  at  a  wharf  from  which 
they  were  taken  by  the  charterer  to 
the  vessel  held  to  be  furnished  to  the 
vessel  within  this  section.  The  Yankee, 
233  F.  919,  147  C.  C.  A.  593. 

Under  this  act  a  lien  does  not  attach 
to  a  vessel  because  of  coal  used  by  such 
vessel,  where  the  coal,  instead  of  being 
delivered  to  the  vessel,  was  part  of 
large  quantity  of  coal  delivered  to  the 
owner,  to  be  used  by  any  of  its  19  fish- 
ing-steamers; the  owner  determluing 
the  vessels  to  use  the  coal,  the  amount 
to  be  used  by  each  vessel,  and  time  of 
putting  it  on  board— the  coal,  under 
such  circumstances,  not  having  been 
supplies  furnished  to  a  vessel.  The 
Walter  Adams  (C.  C.  A.)  253  F.  20. 


Where  specific  supplies  have  been 
furnished  to  owner  upon  distinct  un- 
derstanding that  they  were  for  specified 
vessel,  and  owner,  after  delivery  to 
him,  has  appropriated  them  to  desig- 
nated vessel,  supplies  have  been  fur- 
nished to  vessel,  within  this  section, 
giving  maritime  lien  for  supplies  fur- 
nished to  vessels.     Id. 

Libelants,  who  furnished  supplies  to 
a  corporation  operating  a  factory  for 
the  manufacture  of  fish  products  and 
a  fishing  fleet,  some  of  which  were 
used  on  the  vessels,  held  not  to  have 
furnished  the  same  "to  a  vessel,"  with- 
in this  section,  and  are  entitled  to  a 
maritime  lien.  The  Cora  P.  White  (D. 
C.)  243  F.  246. 

This  act  does  away  with  the  presump- 
tion heretofore  obtaining  that  ''repairs, 
supplies,  or  other  necessaries"  furnish- 
ed to  a  vessel  in  its  home  port  were 
not  furnished  on  the  credit  of  the  ves- 
sel, and  in  substance  establishes  the 
presumption  that  they  were  furnished 
on  the  credit  of  the  vessel;  \iut  that 
statutory  presumption  does  not  bar  the 
owner  of  the  libeled  vessel  from  prov- 
ing i(ffirmatively  that  the  articles  were 
sold  to  some  third  person  and  were  not 
furnished  either  on  his  credit  or  the 
credit  of 'the  vessel.  Washington  Iron 
Works  V.  The  Orient,  5  Alaska,  438. 

6.  Intention  to  giv^  credit^-That  of- 
ficer of  owner  of  a  vessel  agreed  with 
libelant  that  either  he  or  owner  would 
pay  for  supplies  furnished  does  not 
show  that  libelant  was  not  entitled  to  a 
lien.  The  Bronx,  246  F.  809,  159  C. 
0.  A.  111. 

One  who  furnished  oil  to  the  owner 
of  a  vessel  for  commercial  purposes 
and  also  for  the  use  of  the  vessel,  and 
charged  all  items  in  a  general  account, 
cannot  afterward  change  credits  ap- 
plied generally  on  such  account,  and 
claim  a  lien  for  all  items  furnished  to 
the  vessel.  The  Sophia  Johnson  (D. 
C.)  237  F.  406. 

7.  Property  affected  by  lien.— Where 

libelant  was  entitled  to  a  lien  for  sup- 
plies furnished  vessel  while  in  posses- 
sion of  one  purchasing  under  a  condi- 
tional sales  contract,  no  act  of  the  sel- 
ler in  thereafter  advertising  and  selling 
boat,  payment  not  having  been  made  as 
required,  can  displace  the  lien.  The 
Bud  III  (D.  C.)  250  F.  918. 

8.'  Presumptions.«-This  act  does  away 
with  the  presumption  heretofore  ob- 
taining that  "repairs,  supplies,  or  other' 
necessaries"  furnlBhed  to  a  vessel  in 
its  home  port  were  not  furnished  on 
the  credit  of  the  vessel,  and  in  sub- 
stance establishes  the  presumption  that 
they  were  furnished  on  the  credit  of 
the  vessel;  but  that  statutorv  pre- 
sumption docs  not  bar  the  owner  of 
the  libeled  vessel  from  proving  afiirma- 
tively  that  the  articles  were  sold  to 
,  some  third  person  and  were  not  fur- 
nished either  on  his  credit  or  the  credit 
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of  the  vessel.    Washington  Iron  Works 
Y.  The  Orient,  5  Alaska,  438. 

9.  Enfareement  of  lienw— A  libel  al- 
leged that  libelant  hired  or  chartered 
a  barge  to  a  contracting  company  which 
owned  the  dredge  Dixie,  that  the  Dixie 
was  engaged 'in  dredging  a  bar  in  the 
Mississippi  river  and  depositing  the  ma- 
terial at  a  designated  place  on  the 
shore,  that  during  a  part  of  the  time 
the  barge  was  used  to  support  the 
pipe  which  conveyed  the  dredged  ma- 
teria] from  the  EHxie  to  the  shore,  and 
that  while  being  so  used  the  barge 
was  sunk.  Held,  that  no  facts  were 
alleged  which  gave  libelant  a  maritime 
lien  on  the  Dixie  for  the  loss.  The 
Dixie  (C.  0.  A.)  249  F.  46. 

On  libel  to  enforce  lien  for  repairs, 
where  claimant  tried  to  set  off  damage, 
evidence  held  to  show  that  breaking 
away  from  her  anchorage  of  motorboat 

§  7784.  (Act  June  23,  1910,  c,  373, 
authority  to  procure  repairs, 

1.  Authority  of  master^— This  and  the 

following  section  construed  with  re- 
spect to  the  authority  of  the  master 
of  a  vessel  to  procure  necessary  sup- 
plies on  the  credit  of  the  vesseL  The 
South  Coast,  247  F.  84,  159-  C.  C.  A. 
302,  affirming  decree  (D.  C.>  233  F. 
327,  certiorari  granted  South  Coast  S. 
S.  Co.  V.  Rudbach,  38  S.  Ct.  424,  246 
U.  S.  671,  62  L.  Ed.  931. 

2.  Authority  of  agent^-Under  this 
section,  one  furnishing  supplies  for  a 
vessel  on  proof  of  an  order  from  the 
owner  or  from  a  person  ^lawfully  in 
charge  and  of  delivery  to  the  vessel 
has  a  prima  facie  right  to  a  maritime 
lien.  The  Yankee,  233  F.  919,  147  C, 
C.  A.  693. 

This  section  construed  with  respect 
to  the  presumption  of  authority  to  or- 
der supplies  for  a  vessel  for  which  a 
maritime  lien  is  claimed.    Id. 

Under  this  section  one  furnishing  re- 
pairs or  supplies  on  order  of  a  person 
intrusted  with  the  management  of  the 
vessel  is  not  bound  to  search  the  rec- 
ords to  ascertain  his  authority.  The 
Oceana,  244  F.  80,  156  C.  C.  A.  508, 
modifying  decree  (D.  C.)  233  F.  139, 
certiorari  denied  Morse  Dry  Dock  & 
Repair  Co.  v.  Conron  Bros.  Co.,  38  S. 
Ct.  13,  245  U.  S.  656,  62  L,  Ed.  533. 

Corporation  shipowner  is  charged 
with  knowledge  of  extent  of  power  usu- 
ally exercised  by  its  ship  manager  and 
is  bound  by  bis  acts  within  such  lim- 
its. The  Benjamin  Noble,  244  F.  95, 
156  C.  C.  A.  523,  affirming  decree  (D. 
C.)  232  P.  382. 

The  statute  gives  the  lien  when  the 
supplies  have  been  ordered  by  "any  per- 
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and  her  consequent  injury  was  due  to 
negligence  of  her  ownec  in  failing  to 
supply  sufficient  anchor  and  cable.  The 
Tub  (D.  C.)  248  F.  846. 

On  a  libel  against  a  vessel  for  sup- 
plies furnished  while  it  was  in  posses- 
sion of  purchaser  under  conditional 
sales  contract,  evidence  held  to  show 
that  libelant  was  entitled  to  lien  in  sum 
of  $199.35.  The  Bud  Ul  (D.  C.)  250 
F.  918. 

Where  libelant,  which  repaired  a  ves- 
sel, had  a  possessory  lien,  such  lien 
merely  gives  the  right  to  hold  the  vessel 
upon  which  repairs  were  made;  and 
where  the  possessory  lien  was  inter- 
rupted by  the  libelant's  enforcement  of 
its  maritime  lien,  it  was  an  election  on 
the  part  of  libelant  to  rely  on  its  mari- 
time lien,  which  took  the  same  rank 
as  other  supply  and  repair  claims  for 
that  year.  The  John  J.  Freitus  (D. 
C.)  252  F.  876. 

§  2.)     Persons  presumed  to  have 
supplies,  etc.,  for  vessel. 

son  to  whom  the  management  of  the 
vessel  at  the  port  of  supply  is  intrust- 
ed," or  rather  such  person  is  presumed 
to  have  authority  from  the  owner  to 
procure  supplies  for  the  vessel.  The 
word  "management"  is  used  in  the  act 
in  its  primary  sense  of  physical  or  man- 
ual control.  Congress  intended  to 
make  the  basis  of  the  presumptive  au- 
thority from  the  owner  such  visible 
control  in  some  authorized  person  as 
would  probably  influence  materialmen 
to  the  opinion  that  they  were  dealing 
with  one  having  authority  over  the  ves- 
sel.    The  Oceana  (D.  C.)  233  F.  139. 

Due  diligence  in  ascertaining  the  au- 
thority of  one  ordering  supplies  for  a 
vessel,  which  is  necessary  before  a 
maritime  lien  can  be  secured  on  the 
vessel,  is  largely  a  question  of  fact  de- 
pending on  the  particular  circumstances 
of  each  case.  The  Louis  Dolive  (D.  C.) 
236  F.  279. 

One  furnishing  supplies  on  the  or- 
der of  the  person  in  charge  of  a  vessel 
and  seeking  a  maritime  lien  therefor  is 
not  absolved  from  all  inquiry  in  every 
case  by  want  of  notice  as  to  the  au- 
thority of  such  person.    Id. 

3.  Authority  of  purohaser  in  poMes- 

sloii.— Persons  furnishing  repairs  and 
supplies  to  a  vessel  on  orders  of  an 
agreed  purchaser  in  actual  possession 
held  entitled  to  liens  as  against  the 
seller.  The  Oceana,  244  F.  80,  156  C. 
C.  A.  508,  modifying  decree  (D.  C.)  233 
F.  139,  certiorari  denied  Morse  Dry 
Dock  &  Repair  Co.  v.  Conron  Bros. 
Co.,  38  S.  Ct  13.  245  U.  S.  666,  62  L. 
Ed.  533. 
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§  7785.  (Act  June  23,  1910,  c.  373,  §  3.)     Officers  and  agents  ap- 
pointed by  charterer,  etc.,  included  with  persons  specified  in 
preceding  section ;  no  Uen  when  want  of  authority  to  bind  ves- 
sel was  known  to  furnisher  of  repair^,  supplies,  etc. 
Necessaries  furnished  to  charterer.—      for  the  purpose  of  repairing,  equipping^ 


One  who  furnished  necessary  supplies 
to  a  vessel  under  charter  on  the  order 
of  the  master  held,  under  the  terms  of 
the  charter,  entitled  to  a  lien  therefor. 
The  South  Coast,  247  F.  84,  160  O.  0. 
A.  302,  affirming  decree  (D.  C.)  233  F. 
327,  certiorari  granted  South  Coast  S. 
S.  Co.  ▼.  Rudbach,  38  S.  Ct.  424,  246 
U.  S.  671,  62  L.  Ed.  931. 

This  and  the  preceding  section  con- 
strued with  respect  to  the  authority  of 
the  master  of  a  vessel  to  procure  nec- 
essary supplies  on  the  credit  of  the 
vessel.     Id. 

A  charter  of  a  vessel  required  the 
charterer  to  furnish  all  supplies,  to  re- 
deliver her  free  from  all  liens,  and  to 
save  the  owners  ^harmless  from  all 
liens  and  costs  or  expenses  which  they 
might  sustain  in  consequence  of  liens. 
Held,  that  such  provisions  did  not  pre- 
\ent  the  master  appointed  by  the  char- 
terer from  creating  liens  on  the  vessel 
for  supplies  under  this  act,  nor  was 
notice  by  the  owners  to  a  furnisher  ef- 
fective to  prevent  the  attaching  of  such 
Hens.  The  South  Coast  (D.  C.)  233  F. 
327. 

An  agreement  with  the  charterer  of  a 
boat,  made  in  pursuance  of  the  char- 
ter, is  binding  upon  the  owner,  if  of 
such  a  nature  as  to  constitute  a  lien 
against  the  boat,  even  though  the  own- 
er is  not  a  direct  party  thereto.  The 
Chicago  (D.  C.)  235  F.  638. 

A  scow  chartered  at  a  monthly  rent- 
al held  subject  to  a  maritime  lien  for 
loss  of  cargo  through  unseaworthiness 
in  favor  of  one  who  hired  the  charterer 
to  carry  the  cargo  without  knowledge 
or  notice  of  the  provisions  of  the  char- 
ter party.  The  H.  &  S.  No.  3  (D.  C.) 
243  F.  725. 

Necessaries  fHmished  to  pardiasefd— 

The  owner  of  a  steamship  made  a  con- 
tract for  its  conditional  sale,  to  go  in- 
to immediate  service  on  its  delivery, 
which  was  to  be  as  soon  as  certain  pre- 
liminaries could  be  arranged.  Within 
a  very  few  days,  and  before  formal  de- 
livery, agents  of  the  purchaser,  includ- 
ing the  chief  steward  and  commissary, 
went  on  board  and  took  actual  charge 

§  7786.  (Act  June  23,  1910,  c.  373 
act  not  to  affect  rules  of  law 

Waiver  of  lien.— See  The  South  Coast 
(C.  C.  A.)  247  F.  84. 

4. Giving  credlt.^-One  who  fur- 
nished oil  to  the  owner  of  a  vessel  for 
commercial  purposes  and  also  for  the 
use  of  the  vessel,  and  charged  all  items 
in  a  general  account,  cannot  afterward 
change  credits  applied  generally  on 
such  account,  and  claim  a  lien  for  all 
items  furnished  to  the  vessel.  The 
Sophia  Johnson  (D.  C.)  237  F.  406. 


and  supplying  the  vessel  for  sailing. 
Such  agents  ordered  and  received  re- 
pairs, supplies,  and  other  necessaries 
with  the  knowledge  of  the  seller,  which 
also  knew  that  the  bills  therefor  were 
not  paid,  but  took  no  steps  to  notify 
the  persons  furnishing  the  same  that 
they  could  not  look  to  the  vessel  for 
payment.  More  than  a  month  after  de- 
livery, the  seller  exacted  a  second  pay- 
ment on  the  purchase  price  with  knowl- 
edge that  a  large  sum  was  then  due 
and  unpaid  for  such  supplies,  etc.,  in 
violation  of  the  terms  of  the  contract 
of  sale,  which  required  the  purchaser 
to  promptly  pay  all  such  bills,  to  keep 
the  vessel  free  from  liens,  and  to  at 
once  procure  the  release  of  any  liens 
filed  or  claimed,  and  provided  that  on 
failure  to  comply  with  such  require- 
ments the  seller  might  terminate  the 
contract  and  retake  possession.  Held^ 
that  all. persons  so  furnishing  repairs,, 
supplies,  and  other  necessaries  both 
before  and  after  formal  delivery  of  the 
vessel,  without  knowledge  or  notice  of 
the  contract  of  sale,  were  entitled  to- 
liens  as  against  the  seller  which  had 
retaken  possession  under  the  contract. 
The  Oceana  (D.  C.)  233  F.  139. 

Reasonable  diligenoe.^Knowledge  by 
one  furnishing  supplies  to  a  vessel  that 
the  company  ordering  the  same  and  in 
possession  was  in  financial  difficulties 
held  not  to  put  him  on  inquiry  as  to  its 
authority  to  bind  the  vessel.  The  Yan- 
kee, 233  F.  919,  147  C,  C.  A.  593. 

Where  notice  under  §  7778  is  not 
filed,  actual  knowledge  must  be  shown, 
under  the  terms  of  this  section.  The 
Oceana  (D.  C.)  233  F.  139,  146. 

Claimant,  which  furnished  necessary 
supplies  to  a  vessel  on  order  of  mas- 
ter, held  not  guilty  of  lack  of  diligence, 
supplies  having  been  furnished  in  same 
manner  before  owner  chartered  vessel, 
and  so  claimant  was  entitled  to  mari- 
time lien.  The  Louis  DoUve  (D.  C.) 
236  F.  279. 

Claimant  which  furnished  coal  to  a 
vessel  held  not  to  have  used  sufficient 
diligence  and  not  to  be  entitled  to  a 
maritime  lien  on  the  vessel.     Id. 

,  §  4.)     Waiver  of  right  to  lien; 
as  to  other  rights  and  remedies. 

8. Taking    negotlahie   paper  for 

claim. — ^The  acceptance  of  notes  for 
supplies  furnished  to  a  vessel,  unless  so 
intended,  does  not  operate  as  a  pay- 
ment, nor  as  a  waiver  of  the  right  to  a 
lien.  The  John  L.  Lawrence  (D.  C.> 
231  F.  507. 

One  entitled  to  a  statutory  lien  for 
work  and  materials  furnished  for  the 
building  of  a  vessel  held  not  to  have 
waived    bis    right    thereto    by    taking 
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notes  for  a  part  of  the  claim  which 
were  afterward  returned.  The  Gurnet 
(D.  O.)  235  F.  595. 

That  one  who  made  repairs  upon  and 
furnished  supplies  for  vessel  retained 
note  of  owner  therefor  is  no  ground 
for  denjdng  him  a  maritime  lien  as 
against  other  lien  claimants,  the  owner 
not  making  objection  to  retention  of 
note.  The  Fairhope  (D.  C.)  235  F. 
1007. 

9. Taking    »ther    security^— One 

making  repairs  on  and  furnishing  nec- 
essary supplies  to  vessel  on  order  of 
owner  is  entitled  to  a  lien,  although  the 
owner  gave  note  therefor  and  mort- 
gage on  vessel  to  secure  it.  The  Fair- 
hope  (D.  O.)  235  F.  1007. 

10.  — —  Court  proceedings.— See  The 
John  L.  Lawrence  (D.  C.)  231  F.  507. 

22.  Priority  of  I iens^— Contract  for 
the  conditional  sale  of  a  vessel  con- 
strued with  respect  to  provisions 
against  the  creation  of  liens  by  ^the  pur- 
chaser. The  Oceana,  244  F.  80,  156  O. 
C.  A,  508,  modifying  decree  (D.  C.) 
233  F.  139.  Certiorari  delued  Morse 
Dry  Dock  &  Repair  Co.  v.  Conron 
Bros.  Co.,  38  S.  Ct.  13,  245  U.  S.  656, 
62  L.  Ed.  533. 

24.  —  Saivage.  —  Iklaritime  liens 
arise  from  many  kinds  of  acts,  and 
priority  is  determined  by  the  rank  of 
benefits  conferred;  so  one  who  raised 
the  sunken  vessel  is  entitled  to  priori- 
ty over  other  claimants  and  the  own- 
er. Great  Lakes  Towing  Co.  v.  St. 
Joseph-Chicago  S.  S.  Co.  (C.  C.  A.) 
253  F.  635. 

§  7787.  (Act  June  23,  1910,  c.  373, 
liens  on  vessels,  superseded. 

Power  of  states  to  create  iiens^— It  is 

beyond  the  power  of  a  state  to  create  a 
lien  enforceable  in  admiralty  by  process 
in  rem  aganist  a  foreign  ship.-  The 
Athinai  (D.  C.)  230  F.  1017. 

Under  this  act  the  filing  of  a  contract 
of  conditional  sale  of  a  vessel  in  ac- 
cordance with  state  laws  does  not  op- 
erate as  constructive  notice  to  one 
furnishing  supplies  to  such  vessel.  The 
Oceana  (D.  C.)  233  F.  139. 

This  act  takes  from  state  courts  ju- 
risdiction to  enforce  by  proceedings  in 
rem  lien  for  repair  of  a  vessel  already 
in  maritime  use.  Stephens  v.  Weyl- 
Zuckerman  &  Co.  (Cal.  App.)  167  P. 
171. 
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26.  —  Supplies    and    repairs^— The 

stockholders  of  a  corporation  which  is 
the  owner  of  a  vessel  are  not  entitled 
to  a  maritime  lien  for  money  advanced 
to  the  corporation  to  make  repairs  as 
against  third  persons  who  furnish  work 
and  material  in  making  the  repairs. 
The  Natchez  (D.  C.)  236  F.  588. 

29.  —  Liens  and  mortgages^— See 
The  John  L.  Lawrence  (D.  C.)  231  F. 
507. 

30.  Order  of  payment  of  liens  of 
equal  rank.^Ninety-day  rule  establish- 
ed by  District  Court  of  Western  Dis- 
trict of  Washington  for  classification 
of  maritime  liens  applies  as  between 
liens  for  wages,  as  well  as  to  liens  for 
repairs  and  supplies.  The  Sea  Foam 
(D.  C.)  243  F.  929. 

37.  Effect  of  court  proceedings  on 
ilens^— The  sale  of  a  boat  subject  to 
admiralty  jurisdiction  under  process  of 
a  state  court,  under  statutory  provi- 
sions, as  perishable  property,  does  not 
extinguish  a  maritime  lien  for  supplies 
advanced  prior  to  the  proceedings  and 
sale,  especially  in  view  of  Const.  U.  S. 
art.  3,  §  2,  relating  to  admiralty  juris- 
diction. The  Adeline  (D.  C.)  252  F. 
953. 

45.  Subrogatlon.p-Under  this  section 
and  admiralty  rules  12  and  13  (Comp. 
St.  1916,  p.  2697),  parties  having  claims 
for  services  and  supplies  held  entitled 
to  proceed  against  owner  of  vessel,  who 
had  received  insurance  money,  in  per- 
sonam. Henslee  v.  West  Kentucky 
Coal  Co.,  241  F.  609,  154  C.  C.  A.  367. 

§  5.)     State  statutes  conferring 

Liens  created  by  state  statutes  but 
not  by  this  act,P-Filing  notice  in  coun- 
ty clerk's  ofilce  by  a  health  officer  held 
condition  precedent  to  a  suit  to  en- 
force a  lien  on  a  vessel  under  New 
York  Health  Law,  §  138,  as  amended 
by  Laws  1913,  c.  162,  {  1.  The  Athinai 
(D.  C.)  230  F.  1017. 

State  courts  have  assumed  jurisdic- 
tion to  enforce  liens  against  vessels  in 
nonmaritime  service  under  the  Water- 
Craft  Act  (Comp.  Laws  Bdich.  1897,  § 
10789).  McMorran  v.  The  Millihokett 
(Mich.)  157  N.  W.  421. 

Cited  witliout  definite  application, 
The  Tub  (D.  C.)  248  F.  846. 
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CHAPTER  TWO— CLEARANCE  AND  ENTRY 


§  7789.  (R  S.  §  4197.)     Granting 

FalM  manlf08t8i^Wbere  defendants, 
by  false  manifests  obtained  for  vessels 
intended  to  provision  and  coal  German 
warships  on  high  seas  clearances  false- 
ly stating  destination,  they  cannot, 
whether  place  of  meeting  be  treated  as 
port  or  not,  within  Rev.  St  §§  4197- 
4201  (Comp.  St.  1919,  f|  7789-7793), 
defeat  prosecution  under  Criminal  Code, 
S  37,  for  conspiring  to  defraud  the 
United  States.  Hamburg-American 
Steam  Packet  Co.  v.  U.  S.  (C.  C.  A.) 
250  F.  747. 

Nature    and   form    pf   dearancow— A 

"clearance"  form  and  issuance  of  which 
is  prescribed  by  Rev.  St.  fj  4197-4201 
(Comp.  St.  1916,  §f  7789-7793),  con- 
tains name  of  master,  of  vessel,  and  of 
port  to  which  it  is  going,  and  is  in 
effect   a   ship's   passport;    such   docu- 


clearances. 

ment  having  history  in  mistime  law 
extending  over  hundreds  of  years. 
Hamburg-American  Steam  Packet  Co. 
V.  U,  S.  (C.  C.  A.)  250  F.  747. 

Effect  of  refusal  of  clearaiKWi^Where 

the  United  States  government  refused 
clearance  papers  to  sailing  vessels 
whose  voyages  would  bring  them  with- 
in the  submarine  danger  zone,  a  ship- 
per who  had  prepaid  freight  on  goods 
delivered  for  transportation  on  such  a 
sailing  vessel  cannot  recover  the  same; 
the  act  of  the  government  amounting 
to  a  "restraint  of  princes"  within  the 
bill  of  lading,  which  provided  for  re- 
tention of  freight  prepaid  in  case  de- 
livery was  prevented  by  such  restraint. 
The  Gracie  D.  Chambers  (C.  G.  A.) 
253  F.  182. 


§  7793.  (R.  S.  §  4201.)     Form  of  clearance; 


Form  of  ciearancei^A  "clearance," 
form  and  issuance  of  which  is  prescrib- 
ed by  Rev.  St.  §f  4197-4201  (Comp.  St. 
1916,  Sf  7789-7793),  conteins  name  of 
•master,  of  vessel,  and  of  port  to  which 
it  is  going,  and  is  in  effect  a  ship's 


passport;  such  document  having  his- 
tory in  marititme  law  extending  over 
hundreds  of  years.  Hamburg-American 
Steam  Packet  Co.  v.  U.  S.  (C.  0.  A.) 
250  F.  747. 


§  7803.  (R.  S.  §  4213,  as.  amended,  Act  June  26,  1884,  c.  121,  §  13.) 
Statement  of  consular  services  performed  without  fee  to  be 
filed  with  collector. 

cited  without  deflnita  applfoation, 
Sajidberg  v.  McDonald,  39  S.  Ct  84,  63 
L.  Ed.  — -. 


CHAPTER  FIVE— NAVIGATION 


INTERNATIONAIi      RULES      FOR 

PREVENTING   COLLISIONS 

AT  SEA 

SniJES    COTfCEXSIKQ    UOHTS,    AND    SO 

FOBTH 


7841.  (Art.  5.)  Sailing  yeseel  nnder  way 
and  Tesael  in  tow. 

7849.  (Art.    11.)  Vessel    at    anchor   or 

aground  in  or  near-fair-way. 

7850.  (Art.  12.)  Additional  flare-up  light 

or  detonating  signal. 

BPEKD   OF   SHIPS   TO    BE   ICODESATB   IN 
rOG,   AND   SO  FOBTH 

7854.  (Art.  16.)  Speed  of  yessela  in  fog, 
etc. 

STEEBING  AND  8AIIJNO  BUUES 

Prelimincry—Risk    of    Collision 

7^7.  (Art.  18.)  Two  steam  vessels 
meeting  end  on. 

7859.  (Art.  20.)  Steam  and  sailing  Tea- 
sels meeting. 


Sec. 

7860.  (Art.  21.)  What  vessel  shall  keep 

her  course,  etc. 

7861.  (Art.  22.)  Vessel  to  avoid  cross- 

ing ahead. 

7862.  (Art.  23.)  Steam  vessel  to  slack- 

en speed,  etc. 

7866.  (Art  27.)  Obedience  to  and  con- 

struction of  rules. 

BOUND  SI0NAL6  FOB  VESSELS  IN  SIOHT 
OF  ONE  ANOTHEB 

7867.  (Art    28.)  Meaning     of     "short 

blast" ;  steam-vessel  under  way 
to  signal  her  course  by  whistle ; 
meaning  of  one,  two,  three 
•*short  blasts." 

NO   VESSEL,  UN  DEB  ANY  CIBCUMSTANO- 

ES,    TO  NEGLECT  PBOPEB 

PBECAUTIONS 

7868.  (Art  29.)  Vessels  not  to  neglect 

precautions. 

(1517) 


§   7841  REGULATION   OF   COMMERCE  AND   NAVIGATION  (Tit.  48 


RULES  FOR   HARBORS,   RIVERS, 
AND  INLAND  WATERS 

Sec,  PBEUMINABY 

^873.  Meaning  of  words  "sailing-yes- 
Bel,**  '^steam-vessel,"  and  "under 
way." 

BULEB    CONCEBNINO    LIGHTS,    AND    80 

FOBTH 

7876.  (Art.   2.)  Lights    of   steam-vessel 

under  way. 

7877.  (Art  3.)  Steam-vessel  when  tow- 

ing another  vessel  or  vessels. 
7884.  (Art.  11.)  Vessel  at  anchor. 

« 

SOUND    SIONALS   FOB   FOQ,    AND    80 

FOBTH 

7888.  (Art.  15.)  Fog  signals. 

SPEED    OF    SHIPS    TO    BE    HODEBATE   IN 
FOG,  AND  SO   FOBTH 

7889.  (Art.  16.)  Speed  of  vessels  in  fog, 

etc. 

^BTEEBING  AND  SAILING  BUUSS 

PreUnUnary—Risk  of  Collinon 

7892.  (Art.    18.)  Two         steam-vessels 

meeting  end  on,  etc. 

7893.  (Art.  19.)  Steam-vessels  crossing. 

7894.  (Art.  20.)  Steam  and  sailing  ves- 

sels meeting. 

7895.  (Art  21.)  What  vessel  shall  keep 

her  course,  etc. 

7896.  (Art.  22.)  Vessel  to  avoid  crossing 

ahead. 

7897.  (Art.  23.)  Steam-vessels  to  slack- 

en speed,  etc. 

7898.  (Art.  24.)  Overtaking    vessel    to 

keep  out  of  the  way;  definition 
of  "overtaking  vessel,"  etc. 

7899.  (Art.  25.)  Steam-vessel  in  narrow 

channels. 

7901.  (Art.  27.)  Obedience  to  and  con- 

struction of  rules. 

SOUNb  SIGNALS  FOB  VESSELS  IN  SIGHT 
OF  ONE  ANOTHEB 

7902.  (Art.  28.)  Signal  of  steam-vessel 

going  at  full  speed  astern. 

NO    VESSEL  UNDEB  ANY   CIBCUH6TANC- 

ES   TO    NEGLECT  PBOFEB  PBE- 

OAUTIONS 

7903.  (Art  29.)  Vessels  not  to  neglect 

precautions. 
f 


DISTBESS    SIGNALS 
Sec. 

7906.  Rules  to  be  established  for  cer- 

tain circumstances. 

7907.  Pilots,   etc.,    violating  provisions 

of  this  act;    penalty;    liability 
of  vessel,  owner,  etc. 

RULES  FOR  GREAT  LAKES,  AND 
CONNECTING  AND  TRIBUTA- 
RY WATERS 

8TEAM  AND  SAIL  VESSELS 

7911.  (Rule  1.)  Meaning  of  words  "sail- 
vessel,"  "steam-vessel,"  "under 
way." 

STEEBING  AND  SAILING  BT7LES 

Steam-VesseU 
7933.  (Rule  23.)  Whistle  signals;    one 

blast,  two  blasts. 
7936.  (Rule  26.)  Refusal  to  pass. 
7938.  (Rule  28.)  Vessels  not  to  neglect 

precautions. 

RULES  FOR  RED  RIVER  OF  THE 
NORTH  AND  RIVERS  EMPTY- 
ING INTO  GULF  OF  MEXICO 

STEEBING  AND  SAILING  BULES 

7963.  (Rule  21.)  Speed  of  steam-vessel 

approaching  another  vessel  and 
in  fog. 

7964.  '(Rule  22.)  Overtaking    vessel    to 

keep  out  of  the  way. 

7969.  Regulations  of  towage  of  seago- 

ing  barges   within   inland   wa- 
ters. 

7970.  Violation  of  regulations  by  mas- 

ter of  towing  vessel;    penalty. 

REGULATION    OF    PILOTS    AND 
PILOTAGE 

7981.  State  regulation  of  pilots. 

7982.  Pilots     on     boundaries    between 

States. 

7983.  No  discrimination  in  rates  of  pi- 

lotage. 

WRECKS  AND  SALVAGE 

7992.  Salvors  of  life  to  share  in  prop- 
erty saved. 

PART  OWNER  AND  MASTER 

7995.  Removal  of  captain  by  owners  of 
vessels. 


INTERNATIONAL  RULES  FOR  PREVENTING 

COLLISIONS  AT  SEA 

RULES   CONCERNING  LIGHTS,  AND  SO  FORTH 

§  7841.  (Act  Aug.  19,  1890,  c.  802,  §  1.)     (Art  5.)     Sailing  vessel 
under  way  and  vessel  in  tow. 

8.  Evidence  held  to  show  that  proper  lights  were  properly  set  and  burning 

lights  were  burning^— In  suit  for  colli-  and  were  not  obscured  by  her  sails, 

sion    between    steamer    and    schooner,  The   Chepstow  Castle   (D.  O.)   253  F. 

evidence    held    to    show    that   letter's  147. 
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Ch.5) 


NAVIGATION 


§   7854 


§  7849.  (Act  Aug.  19,  1890,  c.  802,  ^  1.)     (Art  11.)     Vessel  at 
anchor  or  aground  in  or  near  fair-way. 


Lights  of  aaohorod  vessels*— The  pilot 
rules  as  to  anchored  vessels,  relating 
to  lights,  are  applicable  to  a  boat  lying 
at  anchor  not  expecting  to  move,  and 
not  to  a  vessel  drifting  with  a  small 
anchor,  dragging,  bat  only  for  the  pur- 
pose of  retarding  her  progress  and 
keeping  her  from  going  ashore  while 
repairs  are  being  made  to  her  engine. 
The  O'Brien  Bros.  (D.  C.)  252  F.  185. 


In  action  against  steamship  company 
for  sinking  pile  driver  at  anchor,  court 
should  have  instructed  that  if  plain- 
tiff failed  to  maintain  proper  warning 
light,  in  compliance  with  this  rule;  it 
was  contributory  negligence  barring  re- 
covery. Houchen  v.  Oregon-Washing- 
ton R,  &  Nav.  Co.  (Wash.)  175  P.  316. 


§  7850.  (Act  Aug.  19,  1890,  c.  802,  §  1.)     (Art.  12.)     Additional 
flare-up  light  or  detonating  signal. 


Exhibiting  flare-up  lield  not  a  faults- 

Where  steamer  changed  her  course  so 
as  to  head  more  toward  a  schooner, 
msking  it  appear  to  master  of  latter 
that  it  was  being  overlooked,  the  latter 
was  not  at  fault  in  showing  flare  light. 


The  Chepstow  Castle  (D.  C.)  253  F. 
147. 

Failttro  %o  exhibit  flare-up  held  not  a 
fauit.— See  The  Middlesex  (D.  C.)  253 
F.  142. 


SPEED  OF  SHIPS  TO  BE  MODERATE  IN  FOG,  AND  SO  FORTH 


§  7854.  (Act  Aug.  19,  1890,  c.  802, 
sels  in  fog,  etc. 

2(/2*  Effect  of  vioiation  of  ruiOd— See 
Lie  V.  San  Francisco  &  Portland  S.  S. 
Co.,  37  S.  Ct.  270,  243  U.  S.  291,  61 
L.  Ed.  726,  affirming  judgment  The 
Beaver,  219  F.  134,  135  C.  C.  A.  32. 

3.  Nature  of  duty  to  maintain  oniy 
■Diierate  speeds-Article  16,  of  the  In- 
ternational  Navigation  Rules,  requiring 
every  vessel  to  go  at  moderate  speed 
in  a  fog,  applies  equally  to  sailing  and 
steam  vessels.  The  Oceania  Vance,  233 
F.  77,  147  C.  0.  A.  147,  affirming  judg- 
ment (D.  C.)  217  F.  973. 

In  determining  liability  of  steamer 
for  collision  in  fog,  both  obligation  to 
go  so  slow  as  to  be  able  to  avoid  ves- 
sel which  can  be  sighted  as  well  as 
right  to  maintain  steerageway  should 
be  applied,  though  two  obligations  ap- 
proach inconsistency.  The  Sagamore, 
247  F.  743,  159  C.  O.  A.  601. 

4.  Conditions  requiring  reduction  of 
speedd — Rules  requiring  moderate  speed 
in  fog  should  be  strictly  construed  in  . 
favor  of  fishing  vessels  and  against 
steamers  proceeding  through  Imown 
fishing  grounds;  risk  to  fishing  vessels 
being  great.  The  Sagamore,  247  F. 
743,  159  C.  C.  A.  601. 

5.  What  is  moderate  speedi^In  de- 
termining within  International  Rules, 
art.  16,  what  is  moderate  speed  in  fog, 
having  due  regard  to  existing  circum- 
stances, interpretation  of  the  rule  by 
maritime  courts  will  control  judgment 
and  discretion  of  navigators.  The  Sag- 
amore, 247  F.  743,  159  C.  C.  A.  601. 

Under  International  Rules,  art.  16, 
vessel  is  not  proceeding  through  fog  at 
moderate  speed  unless  speed  is  such 
that  it  may  come  to  full  stop  within 
her  share  of  distance  separating  her 
from  another  vessel  after  letter's  sig- 
nal is  heard.    Id. 

The  speed  of  a  vessel  need  not  nee- 


§  1.)     (Art  16.)     Speed  of  ves- 

essarily  be  reduced  from  her  full  speed 
to  be  "moderate,"  within  article  16  of 
the  International  Rules.  The  Beaver 
(C.  C.  A.)  253  F.  312. 

9.  Speed  hoid  modorato— Saiiing  ves- 
seiSrf— A  speed  of  four  knots  through 
the  water,  by  a  long  and  heavily  lad- 
en schooner  at  night  in  a  fog,  held  not 
excessive,  such  speed  being  necessary 
to  give  her  steerageway.  The  Middle- 
sex (D.  q.)  253  F.  142. 

10.  Speed  held  immoderate— Steam 
vessels^— Six  or  ten  knots.  The  Robert 
M.  Thompson,  244  F.  662,  157  O.  C.  A. 
110. 

Five  and  one-hdlf  knots  per  hour. 
The  Sagamore,  247  F.  743,  159  C.  O. 
A.  601. 

A  high  and  dangerous  rate  of  speed. 
The  Mine  (D.  C.)  241  F.  530. 

.11.  —  Saiiing  vesseis.— A  schooner 
sailing  before  the  wind  at  a  speed  of 
from  6^  to  7  knots  an  hour  in  a  thick 
fog,  and  where  passing  vessels  were 
frequent.  The  Oceania  Vance,  233  F. 
77,  147  C.  C.  A.  147,  affirming  judg- 
ment (D.  C.)  217  F.  973. 

A  sailing  vessel  which  making  her 
best  speed  in  a  dense  fog,  with  all  sails 
set  and  drawing.  The  Robert  M. 
Thompson,  244  F.  662,  157  C.  C.  A. 
110. 

12.  Exouses  for  immoderate  speeds- 
Inability  of  particular  vessel  to  go  slow 
and  maintain  steerageway  will  not  ex- 
cuse it  for  proceeding  at  a  greater  than 
moderate  rate  of  speed  through  dense 
fog.  The  Sagamore,  247  F.  743,  159 
C.  C.  A.  601. 

Cited    without    definite    application, 

Puget  Sound  Navigation  Co.  v.  Can- 
yon Lumber  Co.  (C.  C.  A.)  254  F.  574; 
The  City  of  Norfolk  (D.  C.)  248  F. 
780. 
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STEERING  AND  SAILING  RULES 

l'  PBELIMINABY— BISK   OF  COLLISION 

§  7857.  (Act  Aug.  19,  1890,  c.  802,  §  1.)     (Art.  18.)     Two  steam 
vessels  meeting  end  on. 

cited    without    definite    application, 

The  Powhatan  (D.  C.)  248  F.  780. 

§  7859.  (Act  Aug.  19,  1890,  c.  802,  §  1.)     (Art.  20.)     Steam  and 
sailing  vessels ,  meeting. 

8.  Presumptions  and  burden  of  proof.  good,  the  latter  has  a  heavy  burden  to 
—Where  steamer  ran  down  sailing  show  itself  not  at  fault.  The  Chep- 
schooner,  burden  of  showing  freedom  stow  Castle  (D.  C.)  253  F.  147. 
from  fault  is  on  steamer;  it  being  its  |0.  Steamer  li^d  in  fault  for  fail- 
duty  to  avoid  sailing  vessel.  The  Bag-  ure  to  keep  out  of  tlie  way.— See  The 
amore,  247  F.  743,  159  C.  C.  A.  601.  Chepstow  CasUe  (D.  C.)  253  F.  147. 

Where  a  sailing  vessel  carrying  prop-  Cited    witliout    defVnite    application, 

er  lights  was   run   down  at.  sea  by  a  The  Robert  M.  Thompson  (C.   C.  A.) 

steamer  on  a  night  when  the  seeing  was  244  F.  662. 

§  7860.  (Act  Aug.  19,  1890,  c.  802,  §  1.)     (Art.  21,  as  amended.  Act 
May  28,  1894,  c.  83.)     What  vessel  shall  keep  her  course,  etc.. 

3.  Wlien  rule  applleSi^-Sailing  vessel,  II.  Privileged  vessel  lield  net  In  fault 

close-hauled  or  jogging  within  rules  of  for    Iceeplng    course^— See    The    Chep- 

navigation,  should,  on  being  approach-  stow  Castle  (D.  0.)  253  F.  147. 

ed  by  steamer,  hold  her  course.    The  Cited     without    definite    application, 

Sagamore,  247  F.  743,  159  C.   C.  A.  The  Robert  M.  Thompson  (C.  C.  A.) 

601.  244  F.  662. 

§  7861.  (Act  Aug.  19,  1890,  c.  802,  §  1.)  (Art.  22.)  Vessel  to  avoid 
crossing  ahead. 

cited    witliout    definite    application, 

The  Powhatan  (D.  C.)  248  F.  786. 

§  7862.  (Act  Aug.  19,  1«90,  c.  802,  §  1.)     (Art.  23.)     Steam  vessel 

to  slacken  speed,  etc. 

Cited  witliout  definite  application, 
The  Robert  M.  Thompson  (C.  0.  A.) 
244  F.  662. 

§  7866.  (Act  Aug.  19,  1890,  c.  802,  §  1.)  (Art.  27.)  Obedience  to 
and  construction  of  rules. 

Taking    on    and    dropping    pilots— A  she  approaches  another  vessel  to  take 

steamship  and  a  pilot  boat  approaching  off  her   pilot   on  the  weather  side,   to 

to   take    off   the    steamer*s   pilot    both  go  astern  and  round  up  on  the  lee  side; 

held   in  fault   for  a   collision   between  but  there  is  nothing  improper  in  her 

them.    The  Philadelphia  (D.  C.)  239  F.  coming  to  on  either  side.    Id. 
396. 

It  is  a  proper  and  frequent  course  Cited     without    definite    application, 

for  the  pilot  boat,  if  under  steam  when  The  Powhatan  (D.  C.)  248  F.  786. 

« 

SOUND  SIGNALS  FOR  VESSELS  IN  SIGHT  OF  ONE  ANOTHER 

§  7867.  (Act  Aug.  19,  1890,  c.  802,  §  1.)  (Art.  28.)  Meaning  of 
"short  blast" ;  steam-vessel  under  way  to  signal  her  course  by 
whistle;   meaning  of  one,  two,  three  "short  blasts." 

Failure  to  signals— Where  a  yacht,  on  the  stern  of  the  tow,  held  that,  as  the 

meeting  a  tug  with  a  tow,  assented  to  yacht    attempted    to    back,    it    was    in 

the  tug's  proposal  for  a  starboard  to  fault   for   failure   to   give   the   backing 

starboard  crossing,   which  necessitated  signal,  under  Navigation  Rules,  art.  28. 

the  yacht's   backing  or  passing  under  The  Hokendaqua  (C.  C.  A.)  251  F.  562, 
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Ch.5) 


NAVIGATION 


§  7884 


NO  VESSE5L,  UNDER  ANY  CIRCUMSTANCES,   TO   NEGLECT  PROPER 

PRECAUTIONS 


§  7868.  (Act  Aug.  19,  1890,  c.  802,  §  1.)     (Art.  29.)     Vessels  not  to 
neglect  precautions. 

11.  PRECAUTIONS     REQUIRED 
"      BY  ORDINARY  PRACTICE 


20.  Tug  with  toww— A  tug  held  in 
fault  for  the  stranding  of  her  tow  off 
the  New  Jersey  coast  through  negli- 
gent deriation  from  the  proper  course. 
The  Coastwise,  283  F:  1,  147  O.  C.  A. 
71,  affirming  decree  (D.  C.)  230  F.  505. 
•  A  barge  being  towed  up  the  New 
Jersey  coast  at  night  was  stranded  on 
Brigantine  Shoal.  There  was  a  fresh 
easterly  wind,  but  it  was  not  foggy, 
asd  there  were  no  unusual  weather 
conditions.  The  proper  course  was 
outside  the  buoy  marking  the  shoals, 
while  the  stranding  was  two  or  three 
miles  inside.     Soundings  taken  before 


showed  a  depth  of  10  fathoms  only, 
which  is  not  considered  safe  in  that 
locality  with  an  east  wind.  Held,  that 
the  stranding  was  due  to  the  negli- 
gence of  the  tug.  The  Coastwise  (D. 
C.)  230  F.  505. 

24.  Vessel  held  in  fault  for  violating 
preeautlons  required  by  ordinary  prac- 
tice of  seamen^-Under  conflicting  evi- 
dence in  Tiew  of  credit  given  wit- 
nesses, fault  for  collision  between  two 
of  a  fleet  of  convoyed  ships,  depending 
on  which  was  out  of  its  proper  place, 
in  a  line,  abreast,  500  yards  apart,  held 
solely  with  respondent.  The  Sarmatia 
(D.  C.)  253  F.  767, 


RULES  FOR  HARBORS.  RIVERS,  AND  INLAND 

WATERS 

PRELIMINARY 


§  7873.  (Act  June  7,  1897,  c.  4,  § 
vessel,'*  "steam-vessel,"  and 

Steam  vessel.— See  The  Macbigonne 
(C.  C.  A.)  230  F.  777. 

Vessel   under   way^-A  vessel   lying 
dead  in  the  water,  while  taking  in  tow  • 
three  barges  which  had  been  dropped 


1.)     Meaning  of  words  "sailing- 
"under  way." 

by  another  vessel,  muj^t  be  deemed  a 
vessel  under  way,  within  this  section, 
not  being  at  anchor,  or  made  fast  to 
the  shore,  or  aground.  The  George 
W.  Elder  (C.  O.  A.)  249  F.  956. 


! 


RULES  CONCERNING  LIGHTS,  AND   SO  FORTH      • 

§  7876.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  2.)  Lights  of  steam- 
vessel  under  way. 

Pitting    of    light.^— See   The   J.    W.  Vessel  held  In  fault  for  not  having 

Wonaon  (C.  C.  A.)  239  F.  857.  her  lights  properly  l»umlng.^-See  The 

Virginian,  235  F.  98,  148  C.  C.  A.  592. 

§  7877.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  3.)  Steam-vessel  when 
towing  another  vessel  or  vessels. 

Effect  of  failure  to  carry  proper  statutory  rule,  contributed,  the  benefit 
towing  lights^— As  to  whether  fault  of  of  the  doubt  must  be  given  the  steam- 
tow,  with  which  steamer  collided,  in  er.  The  Cherokee  (D.  C.)  253  F.  851. 
not  having  side  lights  as  required  by 


§  7884.  (Act  June  7,  1897,  c.  4,  § 

3.  Necessity     for     carrying     anchor 

light.— The  pilot  rules  as  to  anchored 
vessels,  relating  to  lights,  are  applica- 
ble to  a  boat  lying  at  anchor  not  ex- 
pecting to  move,  and  not  to  a  vessel 
drifting  with  a  small  anchor  dragging, 
but  only  for  the  purpose  of  retiarding 
her  progress  and  keeping  her  from  go- 
ing ashore  while  repairs  are  b^ing 
ornde  to  her  engine.  The  O'Brien  Bros. 
(D.  C.)  252  F.  185. 

M.  Position      of     llght^That     the 
■tern  anchor  light  of  a  vessel  lacked 

Supp.U.S.OoMP.*19— 96 


1.)  (Art.  11.)  Vessel  at  anchor. 

perhaps  5  feet  of  being  15  feet  lower 
than  the  forward  light,  as  required 
by  statute,  held  not  sufficient  to  charge 
her  with  fault  for  collision  with  a  mov- 
ing vessel.  The  John  G.  McCullough, 
239  F.  Ill,  152  C.  C.  A.  158,  affirming 
decree  (D.  C.)  232  F.  637. 

16.  Vessel   held   In  fault   for  failure 
to    have   light    properly    burnlngw— See 

The  Josephine,  247  F.  296,  159  C.  C.  A. 
390;  Ilouchen  v.  Oregon- Washington 
R.  &  Nav.  Co.  (Waoh.)  175  P.  316. 
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SOUND  SIGNALS  FOR  FOG,  AND  SO  FORTH 


§  7888.  (Act  June  7,  1897,  c.  4,  § 

4.  Necessity  for  sounillno  fog  sig- 
nals—Tows.— >Where  a  tug  in  charge 
of  a  tow  gave  whistle  signal  provided 
by  Navigation  Rules,  art.  15,  a  barge 
being  towed,  which  could  not  whistle, 
is  not  guilty  of  negligence  in  failing 
to  give  other  signals  in  fog;  the  pre- 
scribed signal  excluding  all  others. 
The  Washington  (O.  C.  A.)  250  F.  436. 

6.  —  Waters  in  whioh  signals  muit 
be  sounded.— A  tug,  in  charge  of  a 
flotilla  of  barges,  lying  off  the  end  of 
a  pier  in  a  fog,  which,  on  hearing  the 
fog  signals  of  an  approaching  vessel, 
failed  to  give  any  answering  signal  to 
indicate  the'  presence  of  her  tow, 
held  liable  to  contribution  for  collision, 
in  which  one  of  her  barges  was  injur- 
ed. The  Bern,  243  F.  859,  156  C.  C. 
A.  371. 

7.  Frequency  of  signals.— A  bark 
turning  into  the  anchorage  grounds  on 


1.)  (Art.  15.)  Fog  signals. 

the  Staten  Island  side  of  the  Narrows 
in  a  dense  fog,  without  giving  more 
frequent  fog  signals  to  give  warning 
of  the  movement,  held  solely  in  fault 
for  collision  with  an  anchored  vessel 
Bounding  signals  at  regular  intervals. 
The  Quevilly  (Dr  C.)  253  F.  415. 

10.  improper  fog  sign^ls^^Fishing 
schooner  run  down  -by  a  steamer  in 
fog  held  not  at  fault,  though  schooner's 
fog  horn  was  lashed,  for  failing  to. 
promptly  turn  horn  toward  steamer; 
sufficient  signals  being  given.  The 
Sagamore,  247  F.  743,  150  C.  G.  A. 
601. 

16.  Vessel  held  in  fault  for  falling 
to  sound  fog  signals.— See  The  Flem- 
ington,  234  F.  86i,  148  C,  C.  A.  462; 
The  Noe  G.  (C.  C.  A.)  235  F.  119. 

17.  Vessel  held  not  In  fault  for  fail- 
ure to  give  fog  signals.— See  The  El 
Monte  (G.  G.  A.)  252  F.  59. 


SPEED  OF  SHIPS  TO  BE  MODERATE  IN  FOG,  AND  SO  FORTH 


§  7889.  (Act  June  7,  1897,  c.  4, 
in  fog,  etc. 

4.  What  is  moderate  speeds-Speed  in 
fog  is  always  excessive  in  vessel  that 
cannot  reverse  her  engines  and  come  to 
standstill  before  she  collides  with  ves- 
sel that  she  ought  to  have  seen,  hav- 
ing regard  to  fog  density.  The  Man- 
chioneal,  243  F.  801,  156  C.  C.  A.  313. 

II.  Spe'ed     held     immoderate.— ^uch 

speed  that  the  collision  could  not  be 
avoided  after  the  other  vessel  was 
seen.  The  Manchioneal,  243  F.  801, 
156  C.  C.  A.  313;  Puget  Sound  Navi- 
gation Co.  V.  Canyon  Lumber  Co.  (C.  C. 
A.)  254  F.  574;  The  M.  Moran  (D.  G.) 
238  P.  636;  The  City  of  Norfolk  (D. 
C.)  248  F.  780;  The  New  London  (D. 
C.)  253  F.  842. 

IS.  Navigating    with    oautlon.~Oolli- 

sion  held  not  primarily  due  to  the  fault 


§  1.)  (Art.  16.)  Speed  of  vessels 

of  the  vessel  struck  in  stopping  and 
lying  in  a  fog  substantially  motionless 
across  the  channel,  directly  in  the  path 
of  the  colliding  vessel,  with  notice  of 
its  approach.  The  El  Monte  (C.  C.  A.) 
252  F.  59. 

17.  Vessel  held  In  fault  for  inatten- 
tion to  the  signals  of  other  vessels.— 

See  The  Tillicum,  144  G.  C.  A.  557,  230 
F.  415;  The  El  Monte  (C.  G.  A.)  252 
F.  59. 

20.  Vessel  held  in  fault  for  failure  to 
stop  or  reverse  on  hearing  signal 
ahMd.— See  The  Port  Johnson  Towing 
Co.  No.  7,  232  F.  141,  146  C.  G.  A.  333, 
affirming  decree  (D.  C.)  229  F.  267; 
The  Mercer  (C.  G.  A.)  234  F.  259;  The 
Easton,  239  F.  859,  152  C.  C.  A.  643; 
The  El  Monte  (C.  C.  A.)  252  F.  59. 


STEERING  AND  SAILING  RULES 


PBBLnONABY—- BISK   OF   COLLIBiaN 


§  7892.  (Act  June  7,  1897,  c.  4,  § 
meeting  end  on,  etc. 

II.  VESSELS     MEETING     END     ON 
.  (RULE    I) 

(A)  Construction  of  rule 

5.  Determination  of  rule  applicable. 

—Where  vessel  leaving  its  berth  in  a 
river  was  proceeding  directly  n cross 
the  course  of  one  coming  downstream 
for  the  purpose  of  turning  downstream, 
held  that,  while  the  starboard  hand 
rule  was  inapplicable,  the  rule  for 
passing    agreement   by    signal,   or   for 
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1.)  (Art.  18.)  Two  steam- vessels 

checking  or  stopping  in  lieu  thereof, 
is  applicable.  The  Norman  B.  Ream 
(C.  C.  A.)  252  F.  409. 

to.  Vessel  Initiating  passing  agree- 
ments—Where a  steam  tug  coming 
down  stream  in  the  Harlem  River,  on 
meeting  another  vessel  rounding  Horn's 
Hook,  proposed  a  starboard  to  star- 
board crossing,  instead  of  the  ordi- 
nary passage  port  to  port,  held,  that 
the  tug  undertook  the  risk  of  the  ven- 


Ch.5) 


NAVIGATION 
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tore,  and  the  Tessert  assent  did  not 
relieve  her;  hence,  where  a  collision 
resulted,  the  tug  must  be  deemed  at 
fBult    Th  Hokendaqua  (G.  C.  A.)  251 

F.  562. 

16.  Agreamont  to  pass  starboarti  to 
starboanl^-Tus  B.  B.,  with  tow,  hay- 
iDiT  already  lapped  tow  of  tug  B.,  on 
B.'s  starboard  side,  when  B.  and  tug 
T.,  with  tow,  all  in  mid-stream,  and 
in  dose  proximity,  exchanged  signals 
for  starboard  passing,  could  assume 
T.  would  pass  her  to  starboard,  and 
was  not  in  fault  in  selecting  that  side 
to  pass.  The  Chemung  (D.  C.)  252  F. 
887. 

{B)  Ve98€i»  held  in  fault  far  vMaiian 

of  rule 

23.  Falluro  to  sound  passing  signal. 
-See  The  Mercer  (0.  C.  A.)  234  F. 
258. 

29.  Attempting  to  pass  starboard  to 
starboard  withoot  signals-See  The  A. 
A.  Raven  (G.  G.  A.)  231  F.  880;  The 
Powhatan  (D.  O.)  248  F.  780* 

36.  Changing  signals  and  oourse  aft- 
er agreements-See  The  A.  A.  Raven, 
231  F.  380,  145  G.  G.  A.  374,  reversing 
decrees  (D.  G.)  216  F.  572  and  222  F. 
968;  The  Madison,  239  F.  860,  152  G. 

G.  A.  644. 

37.  Turning  toward  oourse  of  other 
vessel  witbont  agreement— See  The 
Suffem,  232  F.  712,  146  G.  G.  A.  638; 
The  Galifofnie  (G.  G.  A.)  250  F.  790. 

38.  Falling  to  turn  aooording  to 
agreements-See  The  Bridgeton  (G.  G. 
A.)  233  F.  750;  The  Black  Diamond, 
242  F.  930.  155  G.  G.  A.  518. 

40.  Not  turning  sufflolentiyd— S^e 
The  Ghemung  (D.  G.)  252  F.  887. 

4f.  —  Falling  to  trim  to  port  wlien 
is  proper  position  to  pass  starboard 
to  starboanlw— See  Garroll  v.  Gity  of 
New  York,  249  F.  453,  161  G.  O.  A. 

411. 

43.  Turning  In  direction  contrary  to 
agreements-See  Puget  Sound  Naviga- 
tion Go.  V.  Ganyon  Lumber  Go.  (G. 
C.  A.)  254  F.  574. 


III.  VESSELS     ON     CROSSING 
COURSES 

(A)  ConsiruoHon  of  rule 

45.  Necessity  for  sounding  signals^— 
A  drifting  boat,  with  power  available, 
is  responsible  for  any  effect  of  her 
movements  undertaken  while  drifting, 
unless  a  signal  therefor  be  given  in 
time.  The  New  York  Gentral  No.  18 
(D.  C.)  230  F.   299. 

lY.  ALARM    SIGNALS    (RULE    III) 

67.  Necessity  for  sounding  alarm  sig* 

■als^Inland  Navigation  Bules,  art.  18» 


rule  9,  applies  only  to  the  meeting, 
passing,  or  overtaking  signals  specified, 
and  does  not  relieve  a  vessel  of  the 
duty  to  give  alarm  signals  as  required 
by  rule  8,  where  from  any  cause  she 
cannot  understand  the  course  or  inten- 
tion of  an  approaching  vessel,  although 
it  may  be  because  neither  the  approach- 
ing vessel  nor  her  lights  can  be  seen. 
The  Virginian  (G.  G.  A.)  238  F.  156. 

A  tug,  with  barges  in  tow,  seeing 
that  an  overtalung  steamer  is  likely  to 
run  into  one  of  the  barges,  is  not  with- 
out duty  to  sound  danger  signals,  mere- 
ly because  the  steamer  h|is  not  sound- 
ed passing  signals.  The  Howard  (D. 
G.)  253  F.  599. 

70.  Voesol  hold  In  fault  for  falling  to 
blew  alarm  signaled— See  The  Virginian 
(G.  G.  A.)  235  F.  98;  The  Dorset  (D. 
G.)  250  F.  867. 

V.  SIGNALS  ON  APPROACHING 
BEND    (RULE   V) 

71.  Necessity  for  sounding  signal  for 
bond^— The  exception  to  the  starboard 
hand  crossing  rule  in  case  of  vessels 
coming  around  bends  in  channels  ap- 
plies only  in  case  of  short  bends,  where 
for  some  reason  approaching  vessels 
cannot  see  each  other  within  half  a 
mile.  The  Mohawk,  242  F.  845,  155 
G.  G.  A.  433. 

Inland  Rules,  art.  18,  rule  5,  which 
requires  vessels  to  give  signals  when 
approaching  a  short  bend,  does  not  ap- 
ply to  a  vessel  lying  still  near  a  bend. 
The  Transfer  No.  21,  248  F.  459,  160 
G.  G.  A.  469. 

75.  Vessel  hold  In  fault  for  failure  to 
sound  eignalw— See  The  P.  R.  R.  No.  32 

(G.  C.  A.)  240  F.  118. 

VI.  SIGNALS    ON    LEAVING    DOCK 
(RULE    V) 

77ir  Time    for    sounding     signai.^A 

steamship,  leaving  her  pier  and  passing 
out  into  North  River  close  along  the 
north  side  of  a  covered  pier  1,000  feet 
long,  which  cut  off  the  view  to  and 
from  the  south,  was  in  a  situation  re- 
quiring great  care,  and  her  failure  to 
go  at  slow  speed,  or  to  give  warning  to 
approaching  vessels  after  her  slip  sig* 
nal  on  leaving  her  own  pier,  1,300  feet 
distant  from  the  end  of  such  long  pier, 
rendered  her  in  fault  for  a  collision 
with  another  vessel  approaching  frem 
the  south.  The  Daniel  Willard  (C.  C. 
A.)  235  F.  112. 

81.  Vessel  held  In  fault  for  failing  to 
sound  signal  on  leaving  berth.— See  The 
Bouker  No.  2  (C.  C.  A.)  254  F.  579. 

Vill.  SIGNALS  IN  FOG  (RULE  IX) 

9M/2.  Application  of  Rule  I.*— Inland 
Navigation  Rules,  art.  18,  rule  9,  ap- 
plies only  to  the  meeting,  passing,  or 
overtaking   signals   specified,  and   does 

(1523) 


§    7892  REGULATION  OF   COMMERCE   AND  NAVIGATION  (Tit.  48 


not  relieve  a  yessel  of  the  duty  to  give 
alarm  signals  as  required  by  rule  3, 
where  from  any  cause  she  cannot  un- 
derstand the  course  or  intention  of  an 
approaching  vessel,  although  it  may  be 
because  neither  the  approaching  vessel 


nor  her  lights  can  be  seen.    The  Virgin- 
ian (0.  C.  A.)  238  P.  156. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

The  Barge  No.  4  (D.  C.)  248  F,  823. 


§  7893.  (Act  June  7,   1897,  c.  4,  §   1.)  (Art.   19.)  Steam-vessels 
crossing. 


4.  Appllcabiitty  of  rule.— The  star- 
board hand  rule  does  not  apply  where 
one  of  the  vessels  is  not  on  any  course, 
but  is  maneuvering  a  tow  and  in  effect 
stationary.  The  Edward  G.  Murray, 
234   F.    61,    148   0.   O.   A.   77, 

The  starboard  hand  rule  applies  to  a 
boat  approaching  on  a  crossing  course, 
so  as  to  pass  other  boats  in  motion  and 
affected  by  the  tide,  even  though  they 
do  not  seem  to  be  navigating  in  a  defi- 
nite direction.  The  New  York  Central 
No.  18  (D.  C.)  230  F.  299. 

5.  —  Approaching  or  leaving  piers. 
--See  The  Beatrice  Bush  (C.  C.  A.)  250 
F.  855. 

A  ferryboat  must  slow  before  enter- 
ing her  slip,  and  in  doing  so  does  not 
violate  the  starboard  hand  crossing 
rule.    The  Bronx  (C.  0.  A.)  250  F.  843. 

A  steamer,  backing  out  of  her  slip, 
preparatory  to  getting  on  her  definite 
course,  is  governed  by  the  special  cir- 
cumstance rule  (article  27),  and  not 
the  starboard  hand  rule.  The  Bouker 
No.  2  (C.  C.  A.)  254  F.  579. 

8.  When  vessel  Is  on  crossing  oourse. 

•—Vessels  bound,   respectively,   in   and 


out  of  Harlem  River,  when  rounding 
Horn's  Hook,  cannot  be  assumed  to  be 
on  crossing  courses,  but  should  follow 
the  meeting  rules,  which  normally  re- 
quire each  vessel  to  pass  port  to  port. 
The  Hokendaqua  (C.  0.  A.)  251  F.  562. 

12.  Extent  of  burdeneil  vessel's  daty. 

— If  a  tow,  being  approached  by  an- 
other boat,  is  looked  upon  as  station- 
ary, the  approaching  boat  must  keep 
off,  so  as  to  give  sufficient  clearance, 
in  view  of  the  drift  of  the  tide.  The 
New  York  Central  No.  18  (D.  O.)  230 
F.  299. 

14.  Excuses  for  failure  of  bordened 
vessel  to  keep  out  of  the  way.— See 
The  J.  W.  Wonson  (C.  C.  A.)  239  F. 
857. 

20.  Burdened  vessel  held  Is  fault  for 
failing  to  keep  out  of  the  way.— See 
The  M.  Moran  (D.  C.)  238  F.  636; 
The  Cherokee  (D.  C.)  253  F.  851. 

22.  —  Navigating  too  near  piers  on 
starboard  hand  to  be  able  to  avoid  ves- 
sel coming  out.— See  The  New  York 
Central  No.  18  (D.  C.)  230  Fi  299. 


§  7894.  (Act  June  7,  1897,  c.  4,  § 
vessels  meeting. 

5.  Applicability  of  rule— Steam  vessel 
,  With  toWi^— A  tug  towing  a  sailing 
schooner  has  no  superior  rights  to  a 
tug  in  charge  of  an  ordinary  tow  of 
barges;  the  relation  of  the  two  being 
steam  to  steam,  regardless  of  any  su- 
perior rights  of  a  sailing  vessel.  The 
M.  Moran  (C.  O.  A.)  251  F.  277. 

9.  Extent  of  duty— Sailing  vessel 
tacking.— Where  a  sailing  schooner, 
which  had  cast  off  from  the  tug  hav- 
ing it  in  tow  and  began  to  sail,  while 
another  tug  in  charge  of  a  tow  was 
lengthening  hawsers  about  500  feet 
away,  the  schooner,  despite  the  privi- 
lege of  a  sailing  vessel,  was  not  war- 


1.)  (Art.  20.)  Steam  and  sailing 

ranted  in  crossing  or  approaching  the 
hawser,  there  being  plenty  of  room  on 
the  other  side;  and  so,  where  a  col- 
lision resulted  from  the  act  of  the 
schooner  in  making  a  tack  toward  the 
tug,  the  schooner  must  be  held  solely 
at  fault.  The  M.  Moran  (C.  C.  A.)  251 
F.  277. 

18.  Steam  vessel  held  In  fault  for 
falling  to  keep  out  of  the  way— Fall- 
ing to  keep  out  of  the  way  after  chairge 
of  course  by  sailing  vessel.— See  The 
Dorothy  (D.  C.)  254  F.  477. 

Cited    without    deflnite    application, 

The  Piedmont  (C.  C.  A.)  242  F.  385. 


§  7895.  (Act  June  7,  1897,  c.  4,  § 
keep  her  course,  etc. 

1.  CONSTRUCTION   OF   RULE 

12.  Extent  of  privilege  and  duty  to 
keep  course  and  speed— Overtaken  ves- 
sel.— ^Tbe  captain  of  a  tug,  with  two 
barges  in  tow,  the  first  of  which  was 
struck     by     an     overtaking     steamer, 
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1.)  (Art  21.)  What  vessel  shall 


though  supposing  the  steamer  was  like- 
ly to  pass  between  the  barges,  was  un- 
der the  duty  of  the  privileged  vessel 
of  preserving  course  and  speed,  and 
was  in  fault  in  slowing  engines  to  let 
hawsers  sink.  The  Howard  (D.  C.) 
253  F.  699. 


Ch.5) 


NAVIGATION 


§  7899 


II.  APPLICATION  OF  RULE  TO 
PARTICULAR  FACTS 

(B)  Privileged  vessel  held  in  fault  for 
change  of  course  or  speed 

29.  Steamer  on  erosslng  oourse  with 
aiDther  on   her  port  hand.^See  The 

Southern  (C.  C.  A.)   235  'F.  78;    The 
Cherokee  (D.  O.)  253  F.  851. 


(C)  Evidence  held  not  to  show  on  im- 
proper change  of  ocmrse  hy 
privileged  vessel 

36.  Sailing  vessel  appreaehing  steam- 
er.—See  The  Surf  (D.  C.)  230  F.  485. 

38.  Overtaken  vesseL  — See  The 
Machigonne  (C.  O.  A.)  230  F.  777. 


§  7896.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  22.)  Vessel  to  avoid 
crossing  aliead. 

W.  Wonson,  239  F.  857,  153  C.  0.  A. 
3;  The  Thielbek,  241  F.  209,  154  C.  C. 
A.  129,  affirming  decree  (D.  C.)  218  F. 
251;  The  North  America  (D.  C.)  238 
F.  250. 


Vessel  held  in  fault  for  attempting  to 
cross  ahead— Steamer  on  crossing 
course  with  another  steamer  on  her 
starhoard  hand.^-See  Delaware,  L.  & 
W.  R.  Ck).  ▼.  Central  R.  Co.  of  New 
Jersey  (C.  C-  A.)  238  F.  560;    The  J. 


§  7897.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  23.)  Steam-vessels  to 
slacken  speed,  etc. 

11.  Vessel  held  In  fault  for  not  stop-      Steamer  meeting  another  end  on^— See 
piig    and     reversing     soon     enough—      The  Virginian  (C.  C.  A.)  235  F.  98. 

§  7898.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  24.)  Overtaking  vessel 
to  keep  out  of  the  way ;  definition  of  "overtaking  vessel,"  etc. 

17.  Overtaking  vessel  held  In  fault 
for  failing  to  keep  out  of  the  way.— 
See  The  Samarinda,  244  F.  744,  157 
C.  C.  A.  192,  affirming  decree  The 
Brandon  (D.  C.)  237  F.  252;  The  Tem- 
ple B.  Dorr  (D.  C.)  242  F.  958;  The 
Howard  (D.  C.)  253  F.  599. 

18.  —  Attempting  to  pass  In  nar- 
row channeli^See  The  George  W.  El- 
der (C.  C.  A.)  249  F.  956;  The  Bronx 
(C.  O.  A.)  250  F.  843. 

21.  Overtaking  vessel  held  In  fault 
for  attempting  to  pass  too  close— Caus- 
ing a  sheer  by  her  suction.— See  The 
Brandon  (D.  C.)  237  F.  252. 

Cited    without    definite    application,'' 
The  Piedmont  (C.  C.  A.)  242  F.  385. 


8.  Extent  of  overtaking  vessel's  duty. 

—Though  a  vessel  taking  in  tow  three 
barges,  which  had  been  dropped  by  an- 
other yessel,  be  deemed  at  anchor,  in- 
stead  of  under  way,  the  obligation  of 
care  on  the  part  of  an  dvertaking  ves- 
sel is  not  lessened.  The  George  W. 
Elder  (C.  C.  A.)  249  F.  956. 

14.  Vessel  held  not  to  be  overtaking 
asother^See  The  George  W.  Elder 
(C.  C.  A.)  249  P.  956. 

15.  Vessel  held  to  bo  overtaking  an- 
other^-^ne  of  two  tugs  held,  on  con- 
flicting evidence,  to  have  been  the  over- 
taking vessel,  and  solely  in  fault  for 
bringing  her  tow  into  collision  with 
and  sinking  the  other  in  East  River. 
The  Leonard  J.  Busby,  241  F.  855, 
154  C.  C.  A.  557. 


§  7899.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  25.)  Steam-vessel  in 
narrow  channels. 


7.  Applicability  of  rule— Particular 
waters  to  which  the  rule  does  not  ap- 
ply ^-The  East  River  is  not  a  narrow 
channel,  within  article  25  of  the  Inland 
Rules,  and  the  only  regulation  as  to 
navigation  between  the  Battery  and 
Blackwells  Island  is  Laws  N.  Y.  1882, 
c.  410,  i  757,  which  requires  vessels 
going  up  or  down  to  keep  as  near  as 
possible  in  the  center  of  the  channel. 
The  Wrestler,  232  F.  448,  146  C.  C. 
A.  442. 

II.  Excuses  for  navigating  on  port 
side  of  channel— Custom  contrary  to 
nl%j^The  established  custom  for  ves- 
sels navigating  the  channel  between 
Ward's  Island  and  the  Astoria  shore 
OD  a  flood  tide  to  keep  to  the  left- 
hand  aide  and  pass  starboard  to  star- 
board, owing  to  the  peculiarities  of  the 


locality,  held  reasonable,  and  not  vio- 
lative of  Inland  Rules,  art.  25.  The 
Transfer  No.  21,  248  F.  459,  160  C.  C. 
A.  469. 

17.  Failure  to  keep  on  starboard  side 
of  channel  held  not  a  fault  oontributing 
to  the  coilisionw— See  The  North  Amer- 
ica (D.  C.)  238  F.  250. 

18.  Vessel  held  in  fault  for  navigat- 
ing on  wrong  sids  of  channels— See  The 
P.  R.  R.  No.  32,  240  F.  118,  153  C.  C. 
A.  154. 

22.  Extent  of  punishment  for  vioia- 

tion^— Suspension  of  license  is  not  a 
penalty  for  violation  of  §*  7899,  as  to 
navigation  to  starboard  side  in  nar- 
row channels.  Fredenberg  v.  Whitney 
(D.  C.)  240  F.  819. 
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§  7901.  (Act  Jvoit  7,  1897,  c.  4,  §  1.)  (Art.  27.)  Obedience  to  and 
construction  of  rules. 


1 1/2-  General  appilcation.— See  The 
Piedmont,  242  F.  385,  155  C.  C.  A, 
161. 

5.  Circa  instances  Justifying  disregard 
of  rules.— Where  a  tug  is  maneuvering 
with  her  tow  in  harbor  waters,  the  situ- 
ation is  one  of  special  circumstances, 
governed  by  article  27  of  the  Inland 
Rules.  The  John  Rugge,  234  F.  861, 
148  C.  C.  A.  459. 

A  steamer,  baclcing  out  of  her  slip, 
preparatory '  to  getting  on  her  definite 
course,  is  governed  by  the  special  cir- 
cumstance rule  (article  27)  and  not  the 


starboard  hand  rule.    The  Bouker  No. 
2  (O.  C.  A.)  254  F.  579. 
6.  —  Danger  from  other  vessels^— 

Where  a  vessel  is  navigating  near  the 
ends  of  piers  while  a  tug  is  bringing 
boats  from  a  nearby  slip  to  make  np  its 
tow,  the  case  is  one  of  special  circum- 
stances, witldn  article  27  of  the  Inland 
Rules.  The  William  A.  Jamison,*  241 
F.  950,  154  C.  O.  A.  586;  The  Wash- 
ington, 241  F.  952,  154  C.  C.  A.  588. 

10.  Circumstances  held  not  to  Justify 
a  disregard  of  the  rulesw— See  The 
Washington,  241  F.  952,  154  0.  C.  A. 

588. 


SOUND  SIGNALS  FOR  VESSELS  IN  SIGHT  OF  ONE  ANOTHER 

§  7902.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  28.)  Signal  of  steam- 
vessel  going  at  full  speed  astern. 

Vessel   held   in   fault  for  failure   to      Moran  (D.  C.)  238  F.  636;  The  Itocka- 
sound    required    signal.— See    The    M.      way  (D.  C.)  240  F.  844. 


NO   VESSEL  UNDER  ANY   CIRCUMSTANCES    TO    NEGLECT   PROPER 

PRECAUTIONS    . 

§  7903.  (Act  June  7,  1897,  c.  4,  §  1.)  (Art.  29.)  Vessels  not  to  neg- 
lect precautions. 


i.  LOOKOUT 

4.  Necessity  for  iookout^— It  is  in- 
cumbent on  a  vessel  navigating  New 
York  Harbor  and  vicinity,  even  in  the 
daytime,  to  maintain  a  vigilant  lookout. 
The  Transfer  No.  15,  243  F.  174,  156 
C.  C.  A.  40,  certiorari  denied  New 
York,  N.  H.  &  H.  Ry.  Co.  v.  Lansing 
S.  S.  Co.,  38  S.  Ct.  12,  245  U.  S.  653, 
-62  L.  Ed.  532. 

The  denser  fog  and  the  worse  the 
weather  are  greater  cause  for  vigil- 
ance, and  vessel  cannot  excuse  failure 
to  maintain  lookout  on  ground  that 
weather  was  so  thick  that  another  ship 
could  not  be  seen  until  actually  in  col- 
lision. The  Sagamore,  247  F.  743,  159 
C.  C.  A.  601. 

17.  Position  of  lookout.— While  a  tug 

with  a  coal  boat  on  her  port  side  was 
passing  down  East  River  at  night  near 
the  Brooklyn  piers,  and  another  tug 
was  coming  out  of  a  slip  with  a  car 
float  moving  forward,  and  the  car  float 
came  into  collision  with  the  coal  boat, 
held  that  the  down -bound  tug  was  in 
fault  for  not  keeping  nearer  the  middle 
of  the  river,  and  for  not  keeping  a 
proper  lookout,  and  that  the  other  tug 
was  also  in  fault  for  failure  to  have  a 
lookout  in  her  bow,  who  would  have 
seen  the  approaching  tow  sooner  than 
the  master,  who  was  in  the  pilot  house, 
both  navigating  and  keeping  lookout. 
The  William  A.  Jamison  (C.  C.  A.)  241 
F.  950. 

Steamer  held  at  fault  for  not  main- 
taining  lookout   from   forecastle   head 
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despite  lookout  on  crow's  nest  and 
bridge,  and  though  fog  was  extremely 
thick.  The  Sagamore,  247  F.  743,  159 
C.  C.  A.  601. 

The  steam  trawler  Surf,  passing  out 
from  Boston  Harbor  on  a  clear  and 
calm  night  in  about  the  middle  of  the 
main  channel,  came  into  collision  with 
and  sunk  the  fishing  schooner  Perry, 
which  was  coming  in  under  sail  on  a 
substantially  opposite  course.  The 
lights  of  both  vessels  were  burning, 
and  those  of  the  steamer  were  seen  by 
the  Perry  when  a  considerable  distance 
away;  but  the  Perry's  .lights  were  not 
seen  on  board  the  steamer  until  shortly 
before  collision.  All  members  of  the 
watch  on  the  Surf,  including  the  look- 
out, were  in  the  pilot  house,  in  front  of 
which  was  a  large  mast,  although  there 
was  a  lookout  station  forward.  Held, 
that  the  Surf  was  in  fault  for  not  hav- 
ing a  properly  stationed  lookout,  for 
failing  to  keep  a  proper  lookout,  and 
for  negligently  failing  to  observe  the 
Perry  seasonably;  that  the  Perry  was 
not  in  fault,  it  appearing  that. she  kept 
her  course  until  immediately  before  col- 
lision, when  the  captain  attempted  to 
throw  her  head  around  to  avoid  it. 
The  Surf  (D.  C.)  230  F.  485. 

19.  Reports  by  lookout.-- A  lookout's 
duty  is  to  report  as  soon  as  he  sees 
any  vessel  with  which  there  is  danger 
of  collision,  or  which  in  any  way  may 
affect  the  navigation  of  his  own,  and  he 
cannot  speculate  on  the  probabilities  of 
collision;    such  responsibility  being  for 
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the  master.  The  Madison  (G.  C.  A.) 
250  F.  850. 

20. Failure  to  reportw— See  The 

Madison  (O.  C.  A.)  250  F.  850. 

21.  EXCUM8  for  failure  to  see  dan- 

ger^-That  the  lookout  on  a  moving 
Tessel  confounded  the  lights  of  an  an- 
chored Teasel  with  others  on  shore  five 
miles  distant  does  not  relieve  her  from 
the  chiirge  of  negligence,  nor  from  lia- 
bility for  a  collision  with  the  anchored 
vessel.-  The  John  G.  McGullough  (D. 
C.)  232  F.  637. 

23.  Effeet  of  failure  to  keep  proper 
lookout— Contributing    to    oolllsiond— A 

vessel  cannot  be  held  in  fault  for  fail- 
ore  to  maintain  a  lookout,  where  the 
absence  of  a  lookout  in  no  way  contrib- 
uted to  the  collision.  The  George  W. 
Elder  (C.  C.  A.)  249  F.  958. 

27.  Presumptions     and     burdtn     of 

proofw^While  the  failure  of  lookout  to 
report  vessel  with  which  there  might 
be  a  collision,  on  the  assumption  that 
the  two  would  avoid  one  another,  is  not 
a  violation  of  any  statutory  rule,  the 
vessel  whose  lookout  failed  to  report 
has  the  burden  of  showing  that  his  fail- 
ure did  not  contribute  to  the  collision. 
The  Madison  (C.  C.  A.)  250  F.  850. 

28.  Vessei  held  in  fault  for  failure 
to  keep  proper  iookout.^-See  The  Tilli- 
com  (C.  C.  A.)  230  F.  415;  The  A.  A 
Raven  (C.  C.  A.)  231  F.  380;  The  Noe 
G.  (C.  C.  A.)  235  F.  119;  Delaware,  L. 
&  W.  R.  Co.  v.  Central  R,  Co.  of  New 
Jersey,  238  F.  560,  151  C.  C.  A.  496; 
The  John  G.  McCuUough,  239  F.  Ill, 
152  C.  C.  A.  153,  aMrming  decree  (D. 
C.)  232  F.  637;  The  J.  W.  Wonson 
(C.  C.  A.)  239  F.  857;  The  WUliam  A. 
Jamison  (C.  C.  A.)  241  F.  950;  The 
Transfer  No.  15.  243  F.  174,  156  C.  C. 
A.  40,  certiorari  denied  New  York,  N. 
H.  &  H.  Ry.  Co.  v.  Lansing  S.  S.  Co., 
38  S.  Ct  12,  245  U.  S.  663.  62  L.  Ed. 
532;  The  Sagamore,  247  F.  743.  159 
C.  C.  A.  601;  The  Surf  (D.  C.)  230  F. 
485;  The  John  Rugge  (D.  C.)  234  F. 
861;  The  North  America  (D.  C.)  238 
F.  250;  The  M.  Moran  (D.  C.)  238  F. 
636;  The  Rockaway  (D.  C.)  240  F. 
844;  The  Barge  No.  4  (D.  C.)  248  F. 
823. 

29.  — —  Sailing  vessel.— See  The 
Piedmont,  242  F.  385,  155  C.  C.  A.  161. 

30.  — —  Vessel  or  barge  in  tow^— See 
The  A.  A.  Raven,  231  F.  380,  145  C.  C. 
A  374,  reversing  decrees  (D.  C.)  216 

F.  572  and  222  F.  958;    The  Edward 

G.  Murray  (C.  C.  A.)  234  F.  61. 

31.  Failure  to  keep  proper  lookout 
bold  not  a  fault  contributing  to  the 
oolllsion.p-See  The  Washington  (C.  C. 
A.)  241  F.  952;  The  Transfer  No.  21, 
248  F.  459,  160  C.  C.  A.  469;  The  El 
Monte  (C.  C.  A.)  252  F.  59;  The  Honk- 
er No.  2  (C.  C.  A.)  254  F.  579. 

32.  Vessei  held  In  fault  for  failure  to 
disoover  danger  sooner-^Presence  of 
other  vessei.— See  The  Mercer  (C.  C. 


A.)  234  F.  259;  OarroU  v.  City  of  New 
York.  249  F.  453,  161  O.  C.  A.  411; 
The  Madison,  250  F.  850,  163  C.  C.  A. 
164;  The  Cherokee  (D.  C.)  253  F.  851; 
The  Dorothy  (D.  C.)  264  F.  477. 

ii.  PRECAUTIONS   REQUIRED 

BY  ORDINARY  PRAQTICE 

OF  SEAMEN 

(B)  Customs  and  Msages 

42.  Effeotd— Tow  of  outgoing  tug, 
with  which  steamer  collided,  held  at 
fault  in  not  having  side  lights  outside 
of  harbor  limits,  as  required  by  stat- 
ute, notwithstanding  custom  not  to 
change  lanterns  on  staffs  at  ends  to 
side  lights,  on  crossing  harbor  line. 
The  Cherokee  (D.  C.)  253  F.  851. 

(C)  Inaufjlcient  creto  on  deck 

44.  Suffldeucy  of  orew.— No  vessel, 
and  least  of  all,  one  which,  with  tows, 
occupies  half  a  mile  of  sea  room,  should 
be  left  in  charge  of  an  officer  who  is 
not  allowed  to  exercise  what  skill  and 
competency  he  has,  and  for  such  fault, 
if  possibly  contributing  to  a  collision, 
she  must  be  held  in  part  responsible. 
The  Howard  (D.  C.)  253  F.  599. 

(E)  Navigaiion  in  harhors  and  narrow 

ohann^ 

51.  Portion  of  channel  In  which  to 
navigate^— While  the  right  of  naviga- 
tion may  be  exercised  on  any  part  of 
a  stream  susceptible  of  navigation  and 
is  paramount  to  that  of  fishing,  it  can- 
not be  exercised  without  liability  for 
negligent  and  unnecessary  injury  to  a 
fishing  boat  and  its  net.  Horst  v.  Co- 
lumbia Contract  Co.  (Or.)  174  P.  161. 

55.  Faulty  navigationw— See  The  P.  R. 

R.  No.  32  (C.  C.  A.)  240  F.  118. 

A  tug,  with  a  tow  alongside,  held 
solely  in  fault  for  a  collision  between 
such  tow  and  a  meeting  tug,  because 
of  a  sudden  change  of  course.  The 
John  J.  Timmins,  233  F.  748,  147  C.  C. 
A.  514. 

A  collision  between  the  tows  of  two 
meeting  tugs  in  East  River  held  due 
solely  to  the  fault  of  the  upbound  tug 
in  attempting  to  pass  through  the  nar- 
row space  between  two  descending 
tugs,  instead  of  passing  on  the  port 
side  of  both.  The  Volunteer,  242  F. 
921,  165  C.  C.  A.  509. 

60. The    Kills.— See  The  P.  R. 

R.  No.  32  (C.  C.  A.)  240  F.  118. 

(F)  Speed   of   vessels   in   harbors    and 

narrow  channels 

68.  Speed  held  excessive^— BHfteen 
miles  an  hour  in  the  Harlem  River,  in 
the  midst  of  confined  and  dangerous 
waters,  around  a  point  which  obscured 
the  view  of  other  vessels.  The  Hoken- 
daqua  (C.  C.  A.)  251  F.  562. 

More  than  four  miles  per  hour  while 

meeting    tow    at   night   in    Bay   Ridge 

Channel.    The  Sif  (D.  C.)  244  F.  261. 

Down  Elizabeth  river  at  Norfolk  at 
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nisrht  at  a  speed  of  12  miles  an  hour. 
The   Davidson   (D.   C.)   244  F.   480. 

(G)  StDelU 

77.  Vessel  hetd  liable  for  damage 
caused  by  excessive  swells.— See  The 
Washington  Irving,  250  F.  797,  163 
C.  C.  A.  129. 

78.  Damage  held  due  to  negligence 
of  other  vessels-See  The  Washington 
Irving   (0.  C.  A.)   250  F.  797. 

(7)  Navigating  near  piers 

83.  Justification  for  navigating  near 
pierSs-While  a  ferryboat's  occupation 
imposes  additional  duties  upon  vessels 
pursuing  their  lawful  occasions  near 
ferry  slips,  yet  liability  must  be  deter- 
mined by  the  ordinary  rules  of  naviga- 
tion, where  a  collision  between  a  ferry- 
boat and  another  craft  occurred  800 
feet  beyond  the  end  of  the  ferry  slip. 
Carroll  v.  City  of  New  York,  249  F. 
453,  161  0.  C.  A.  411. 

90.  Vessel  held  In  fault  for  navigating 
unnecessarily  near  pier  ends.— Sop  The 
WilUam  B.  Cleary  (0.  C.  A.)  235  F. 
107;  The  William  A.  Jamison,  241 
F.  950,  154  C.  C.  A.  586;  The  Bouker 
No.  2  (C.  C.  A.)  254  F.  579. 

(J)  Entering  or  leaving  slips 

IDS.  Vessel  rounding  to  to  enter  or 
after  leaving  slip  held  in  fault  for  im- 
proper maneuver^— See  The  Beatrice 
Bush  (C.  C.  A.)  250  F.  855. 

104.  Vessel  held  in  fault  for  leaving 
slip  when  there  is  danger  of  ooiiision 
with  vessel  outside.— See  The  Wash- 
ington (C.  C.  A.)  250  F.  436;  The  John 
Bugge  (D.  0.)  234  F.  861. 

107.  Vessel  entering  slip  held  In 
fault  for  collision  wlh  vessel  lying  or 
moving  across  slip^-See  The  Pierre- 
pont,  248  F.  682,  160  C.  C  A.  582; 
The  Sarnia  (D.  C.)  251  F.  668. 

{K)  Moored  vessels 

112.  Duty  of  moored  vessel.— Owner 
of  a  catamaran,  so  loaded  with  piles 
that  some  projected  beyond  the  others 
under  water  in  a  slip,  held  liable  for 
injury  to  a  tug  by  striking  the  same. 
Arthur  Ackerman  Lighterage  Co.  v. 
City  of  New  York,  231  F.  450,  145 
O.  C.  A.  444. 

MS.  RAoving  vessel  held  In  fault  for 
eoilislon  with  moored  vessel.— See 
Eclipse  Lighterage  &  Transportation 
Co.  V.  Cornell  Steamboat  Co.,  242  F. 
927,  155  C.  C.  A.  515;  The  Mary  B. 
Curtis  (C.  C.  A.)  250  F.  9;  The  Trans- 
fer No.  22  (D.  C.)  231  F.  776. 

1 14.  —  Vessel  moored  In  Improp- 
er place^See  The  Stella  (D.  C.)  243 
F.  210;  The  Daniel  McAllister  (D.  C.) 
245  F.  183. 

{L)  Vessels  at  anchor 

117.  Duty  of  vessel  under  way  to- 
ward vessel  at  anchor^i-It  is  duty  of 
vessel  last  coming  to  anchor  to  allow 
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ample  berth  space  to  other  vessels 
already  anchored  in  vicinity.  The 
Bertha  (D.  C.)  244  F.  319. 

124.  Weighing  anchor.^A  tug  with 
a  car  float  in  tow  on  a  hawser  crossed 
so  close  to  the  bows  of  a  steamship  on 
anchorage  grounds,  then  engaged  in 
weighing  anchor,  that  the  forward 
movement  of  the  ship  incident  to  that 
process  brought  the  anchor,  before  it 
had  been  raised  clear  of  the  water,  in 
contact  with  the  float,  driving  one  of 
the  flukes  through  the  side  of  the  ship 
and  causing  a  leak  which  damaged  the 
cargo.  Held,  that  the  tug  should  have 
had  in  mind  the  possibility  that  the 
anchored  ship  might  be  getting  under 
way,  and  was  in  fault  for  passing  un- 
necessarily close;  that  the  ship  was 
also  in  fault  for  not  observing  the 
nearness  of  the  tow,  and  suspending 
operations  until  it  had  passed.  The 
Mary  P.  Riehl  (D.  C.)  241  F.  285. 

125.  Presumptions  and  burden  of 
proof.— Where  steamer's  fault  was 
gross,  and  was  underlying  cause  of 
collision  with  anchored  barge,  latter 
vessel  cannot  be  held  to  blame,  unless 
her  contributing  fault  was  clearly  es- 
tabUshed.  The  Barge  123  (D.  C.)  250 
F.  476. 

In  action  for  damages  from  negli- 
gent collision  of  defendant's  tow  with 
plaintiffs  anchored  motorboat,  any  vio- 
lation by  plaintiff  of  the  pilotage  rules 
was  evidence  upon  which  jury  might 
infer  his  negligence;  but  negligence  was 
not  inferable  therefrom  as  a  matter 
of  law.  Henry  E.  Fox  Const*  Co.  v. 
Dailey's  Towing  Line  (Sup.)  167  N.  Y. 
S.  921,  180  App.  Div.  593. 

Where  collision  between  pile  driver 
at  anchor  and  steamship  occurred,  an 
accident  not  happening  in  ordinary 
course,  presumption  of  negligence  at- 
taches to  steamship  company,  whose 
vessel  was  moving,  but  it  may  be  re- 
butted by  evidence  pile  driver  was  in 
improper  place  and  not  maintaining 
warning  light.  Houchen  v.  Oregon- 
Washington  R.  &  Nav.  Co.  (Wash.)  175 
P.  316. 

127.  Anchored  vessel  held  In  fault 
for  not  adopting  measures  to  avoid 
collision.— See  The  Ticeline,  239  F. 
119,  152  C.  C.  A.  161;  The  Mary  P. 
Riehl  (D.  C.)  241  F.-285;  The  Bertha 
(D.  C.)  244  F.  319. 

128.  Anchored  vessel  held  not  In 
fault.— See  The  Pocahontas  (C.  C.  A.) 
2,^5  F.  116;  The  Emeline  (C.  C.  A.) 
239  F.  502;  The  Maggie  (C.  O.  A.)  241 
F.  237;  The  Andreas  Gerakis,  247  F. 
313,  mo  C.  C.  A.  407;  The  City  of 
Norfolk  (D,  C.)  248  F.  780;  The  Barge 
123  (D.  C.)  250  F.  476;  The  Hesperos 
(D.  C.)  252  F.  858. 

129.  Moving  vessel  held  in  fault  for 
collision  with  anchored  vessel.— See 
The  Emeline  (C.  C.  A.)  239  F.  502; 
The  John  G.  McCuUough  (D.  C.)  232 
F.  637;  The  Barge  1:>3  (D.  C.)  250 
F.  476;   The  O'Brieu  Bros.  (D.  C.)  252 
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F.  185;   The  Hesperos  (D.  O.)  252  F» 
858. 

(M)  Vessel  lying  at  rest 

133.  Lying  alongside  another  vessel. 
-New  York  City  Charter,  §  879,  pro- 
Mbiting  vessels  from  lying  at  the  end 
of  a  pier,  construed,  and  held  not  to 
apply  to  a  car  float  hanging  below  a 
pier  by  a  line.    The  Allemania,  231  F. 
942,  146  C.  C.  A.  138.  modifying  de- 
cree The  Allemannia   (D.  C.)    224  F. 
633. 

135.  Moving  vessel  held  in  fault  for 
ootlisioB  with  vessel  lying  to^— See  The 
Allemaaia,  231  F.  942,  146  C.  C.  A. 
138,  modifying  decree  The  Allemannia 
(D.  C.)  224  F.  633. 

Qf)  Tows 

137.  Duty  of  tug  with  tow^^Where 
the  fault  of  a  tng  was  a  concurring 
caase  of  a  collision  between  a  vessel 
in  her  tow  and  another,  she  cannot 
escape  liability  therefop  to  all  the 
vessels  injured,  including  the  one  in 
her  tow  although  that  was  also  in 
fault  The  Teaser,  246  F.  219,  158  C. 
G.  A  379,  affirming  decree  (D.  C.)  229 
F.  476. 

There  is  no  obligation  on  the  part  of 
a  tow  to  go,  or  to  be  able  to  go,  at 
any  particular  speed  with  reference  to 
other  vessels,  unless  in  narrow  waters 
or  crowded  harbors.  The  Transfer  No. 
21,  248  F.  459,  160  C  C.  A.  469. 

It  is  not  sufficient  for  the  master 
of  a  towing  tug  to  see  that  his  tow 
is  properly  made  up;  but  it  is  his  duty 
to  keep  it  under  constant  observation, 
and  to  see  that  it  remains  in  proper 
condition.  The  Allegheny  (C.  C.  A.) 
252  P.  6. 

A  tng  taking  to  a  slip  a  barge,  hav- 
^Z  no  master  or  crew  on  board,  was 
bonnd  to  fasten  her  in  a  seamanlike 
manner,  and  where  it  fastened  her 
alongside  libelant's  barge  in  such  a 
nuinner  that,  when  the  wind  rose,  the 
«>nier  of  the  ba^ge  pounded  against 
the  side  of  libelant's  barge,  it  was  at 
fanlt.  The  Britannia  (C.  C.  A.)  252 
F.583. 

A  tug  captain,  approaching  the  gates 
of  a  canal  company's  locks,  should  have 
l^Down  that  any  obstruction  or  snag 
sticking  out  upon  the  sides  of  the  locks 
^onld  necessarily  result  in  injury  to 
towed  vessels  going  through  such  a 
yarrow  passage,  only  about  40  feet 
in  width,  to  accommodate  their  30 
^p*t  of  breadth,  and  should  have  step- 
pe when  he  saw  the  opened  canal 
sate  was  jutting  out  of  its  recess,  so 
ss  to  obstruct  passage.  Lake  Drum- 
moDd  Canal  &  Water  Co.  v.  John  L. 
Roper  Lumber  Co.  (C.  C.  A.)  252  F. 
796. 

^  Where  several  tugs  are  co-operating 
in  the  movement  of  a  ship,  it  is  the 
dnty  of  each  to  obey  the  orders  of  the 
ono  in  control  of  the  operation,  and  to 
assnme  that  the  others  will  render 
proper  assistance.  The  Procida  (P. 
C.)  243  F.  251. 


140.  Tide  and  weather  oondltiens,^ 

It  is  the  duty  of  the  master  of  a  tug, 
towing  on  a  tidal  river,  to  know  the 
set  of  the  tides  and  currents.  The 
Allegheny  (C.  C.  A.)  252  F.  6. 

143.  Length  of  hawsers  or  tows,^So 
long  as  50U-foot  tows  are  not  illegal  in 
New  York  Harbor,  they  must  be  reck- 
oned with  by  vessels  navigating  in  a 
fog,  after  hearing  signals  indicating 
presence  of  tow.  The  Washington  (C. 
C.  A.)  250  F.  436. 

The  rules  allowing  use,  from  Race 
Rock  to  Gay  Head,  of  a  hawser  longer 
than  75  fathoms,  when  in  the  Judgment 
of  the  tug's  master,  in  view  of  wind 
and  weather  conditions,  safety  requires, 
he  should  not  be  held  in  fault,  in  an 
honest  exerciBc  of  that  judgment,  rela- 
tive to  collision  of  steamer  with  one 
of  barges  in  tow  of  tug.  The  Howard 
(D.  C.)  253  F.  599. 

144.  —  Effect  of  navigating  with 
excessively  long  hawser  or  tow^— Tugs 

which  have  long  tows  in  tidewaters 
must  see  to  it  that  they  control  their 
tows  sufficiently  to  prevent  them  from 
doing  harm  to  other  vessels.  The 
Wrestler,  232  F.  448,  146  C.  O.  A, 
442. 

Use  by  tug,  with  barges  in  tow,  of 
hawsers  longer  than  generally  permit- 
ted by  the  rules,  requires  exercise  by  it 
of  extreme  care  in  navigation  to  avoid 
collision.  The  Howard  (D.  C.)  253  F. 
599. 

150.  Casting  tows  adrift^-A  collision 
in  Kill  von  Kull  at  night  between  a 
canal  boat,  forming  part  of  a  tow  of 
15  boats  in  tiers  of  3,  and  a  scow 
alongside  a  dredge  engaged  in  deepen- 
ing the  channel,  held  due  to  the  fault 
of  one  of  the  towing  tugs  in  direct- 
ing the  casting  off  of  the  lines  between 
the  rear  starboard  boat,  which  was  to 
be  taken  out  of  the  tow,  and  the  boat 
ahead  of  them  continuing  to  push  at 
the  stem  of  the  tow,  which  forced  the 
latter  boat  out  of  the  course  of  the 
tow  and  into  collision  with  the  scow. 
The  dredge  held  not  in  fault  as  ob- 
structing the  channel;  it  appearing 
that  there  was  a  clear  channel  of  over 
400  feet  on  the  side  of  the  tow.  North-i 
rup  V.  Philadelphia  &  R.  Ry.  Co.  (C. 
C.  A.)  234  F.  264. 

152.  Anchoring    or    mooring    tow.— 

Where  a  railroad  company's  tug,  which 
had  a  flotilla  of  coal  barges  in  tow, 
moored  them  in  such  a  way  that  the 
whole  flotilla  relied  on  the  mooring 
lines  of  the  first  barges,  held,  that  the 
railroad  company  was  liable  for  the 
damage  of  a  collision  resulting  when 
the  bargos,  by  renRon  of  a  gale  not 
unusual  at  that  time  of  the  year,  broke 
from*  their  moorings.  The  Wi'liam 
Guinan  Howard  (C.  C.  A.)   252  F.  85. 

154.  Liability  of  tow.— See  The  Tri- 
ton (D.  C.)  246  F.  318. 

156.  Presumptions  and  proofs— See 
The  C.  W.  Mills  (D.  C.)  241  F.  204,  de- 
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cree  affirmed  The  Mary  Wittich,  241 
F.  378,  154  C.  O.  A.  651. 

A  towing  tug,  which  at  the  time  of 
a  collision  was  towing  with  inferior 
lines,  although  its  negligence  was  not 
the  primary  cause  of  the  collision,  has 
the  burden  of  proving  that  it  was  not 
a  contributing  cause.  The  Washington 
Irving  (C.  C.  A.)  250  F.  797. 

When,  in  passing  through  the  span 
of  a  bridge  500  feet  wide,  under  favor- 
able weather  conditions,  two  of  eight 
barges  making  up  a  tow  were  seriously 
damaged  by  striking  one  of  the.  piers, 
the  burden  rests  on  the  tug  to  exoner- 
ate herself  from  presumed  fault.  The 
AUegheny  (C.  C.  A.)  252  F.  6. 

157.  Tug  held  In  fault  for  collision 
between  tow  and  another  jifee6ei.F— See 
The  Helen  (C.  O.  A.)  230  F.  601;  The 
Crown  of  Galida,  232  F.  305,  146  G. 
0.  A.  348,  affirming  decree  (D.  G.)  232 

F.  299;  The  Wyomissing,  232  F.  451, 
146  G.  C.  A.  445;  The  Mohawk,  242  F. 
845,  155  C.  G.  A.  433;  The  Vedamore, 
247  F.  108, 159  C.  G.  A.  326;  The  Mary 

B.  Curtis  (C,  G.  A.)  250  F.  9;  C.  F. 
Harms  Co.  v.  Cornell  Steamboat  Go.  (C. 

G.  A.)  250  F.  845;  The  Madison  (C.  G. 
A.)  250  F.  850;  The  Prodda  (D.  G.) 
243  F.  251;  The  Daniel  McAllister  (D. 
C.)  245  F.  183;  The  Triton  (D.  G.) 
246  F.  318;  The  Dorset  (D.  C.)  250 
F.  867;  The  Barge  No.  12  (D.  C.)  250 
F.  923;  The  Britannia  (D.  C.)  251  F. 
391. 

158.  —  Navigating  with  unmanage* 
able  tow^See  The  WresUer,  232  F. 
448,  146  G.  C.  A.  442. 

159.  ...  Falling  to  turn  In  time  to 
give  the  tow  opportunity  to  folloWd— 
See  The  Ticeline,  239  F.  119,  152  a 

C.  A.  161. 

162.  Tug  held  liable  for  damage  to 
tow  from  grounding  or  oapslzing^— See 
The  Allegheny  (C.  C.  A.)  252  F.  6; 
The  Westchester  (G.  C.  A.)  254  F.  576. 

163.  Tow  held  in  fault  for  not  fol- 
lowing course  of  tug^— See  The  Atkins 
Hughes,  244  F.  149,  156  C.  C.  A.  577. 

III.  SPECIAL    CIRCUMSTANCES 

(A)  Eatra  preoauiiana 

172.  Extra  warning^— Tugs  navigat- 
ing with  long  tows  in  the  tidewaters  in 
the  vicinity  of  New  York,  and  desiring 
dredges  engaged  in  government  work 
to  move  themselves,  or  helping  scows 
to  give  room  for  safer  passage,  jnust 
give  timely  notice.  The  Wyomissing, 
232  F.  453,  146  G.  C.  A.  447. 

(D)  Disahility  of  veisel,  equipment  or 

oreto 

195.  Vessel  drifting.— A  collision  be- 
tween a  motorboat,  in  the  anchorage 
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grounds  in  North  River,  and  drifting 
boats,  which  had  broken  from  a  tow, 
held  not  due  to  any  fanlt  of  the  tug, 
but  proximately  caused  by  the  fault 
of  two  of  the  boats  in  not  being  pro- 
vided with  anchors.  The  Sunnyside 
(G.  O.  A.)  251  F.  271. 

A  tug,  trying  to  rescue  a  drifting 
boat,  is  not  chargeable  with  fault  for  a 
collision,  which  occurred  notwithstand- 
ing her  efforts.  The  Daniel  McAllister 
(D.  G.)  245  F.  183. 

200.  VoMOl  hold  in  fault  for  oollielon 
with  disabled  vessels— See.  Australia 
Transit  Co.  v.  Lehigh  Valley  Transp. 
Co.  (C.  C.  A.)  235  F.  53;  The  Kerry 
Range  (D.  C.)  251  F.  379. 

(E)  Prior  fauU  of  other  vessel 

203.  Prior  fault  as  exouae  for  colli- 
8lon.F— A  claim  by  one  of  two  vessels 
in  collision,  whose  own  fault  is  estab- 
lished, of  contributory  fault  on  the 
part  of  the  other  vessel,  must  be  prov- 
ed by  a  preponderance  of  the  evidence. 
The  Surf  (D.  C.)   230  F.  485. 

2031/2-  Vessel  held  In  fault  for  fm« 
proper  navigation  after  fault  of  other 
vessels— The  A.  A.  Raven  (G.  G.  A.) 
231  F.  380. 

(P)  Maneuvers  in  extremis 

207.  Peril  duo  to  fault  of  other  ves- 
sel.—To  excuse  false  maneuver  by  ves- 
sel in  danger  of  collision  as  error  in 
extremis  it  must  have  been  produced 
solely  by  fault  of  the  other  vessel.  The 
Manchioneal,  243  F.  801,  156  G.  C.  A. 
313. 

The  danger  having  been  created  by 
the  fault  of  one  vessel,  the  other  will 
not  also  be  condemned,  unless  her 
fault,  occurring,  if  at  all,  in  the  stress 
of  the  danger,  appears  clearly  and 
satisfactorily.  The  Chemung  (D.  C.) 
252  F.  887. 

Act  of  captain  of  overtaken  tug  in 
slowing  engines  will  not  be  excused,  on 
ground  of  emergency,  because  he  had 
just  come  from  below,  but  will  be  judg- 
ed as  if  he,  or  some  one  free  to  exer- 
cise a  free  and  independent  judgment, 
had  been  in  charge  of  navigation  when 
danger  first  appeared.  The  Howard 
(D.  C)  253  F.  509. 

210.  Alleged  fault  held  to  be  error 
in  extremis.— See  The  Surf  (D.  C.)  230 
F.  485. 

((7)  Inevitable  accident 

214.  Injuries  held  not  due  to  inevita- 
ble accldentw— See  Australia  Transit  Co. 
V.  Lehigh  Valley  Transp.  Co.  (C.  C.  A.) 
235  F.  53. 

215.  Injuries  held  duo  to  Inevitable 
aocldent.F--See  The  Oampanejio  (D.  C.) 
244  F.  312. 
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DISTRESS    SIGNALS 


§  7906.  (Act  June  7^  1897,  c.  4,  §  2,  as  amended,  Act  May  25,  1914, 
c.  98.)     Rules  to  be  established  for  certain  circumstances. 

munity  from  consequences  ot  negli- 
gence, where  defendant  had  ample  no- 
tice of  its  presence.  Henry  E.  Fox 
Const  Co.  V.  Dailey's  Towing  line 
(Sup.)  167  N.  Y.  S.  921,  180  App.  Div. 
593. 


10.  Effeot  of  violation  of  ruletd— In 

action  for  damages  resulting  from  al- 
leged negligent  collision  of  defendant's 
tow  with  plaintifirs  launch,  any  failure 
of  plaintiff  to  comply  with  pilotage 
roles  held  not  proximate  cfiuse  of  col- 
lision, and  not  to  afford  defendant  im- 


§  7907.  (Act  June  7,  1897,  c.  4,  §  3.)     Pilots,  etc.,  violating  provi- 
sions of  this  act;    penalty;    liability  of  vessel,  owner,  etc. 


Sospeisioi     of     pilot's     ilMn8o.F— A 

charge  by  steamboat  inspectors  against 
a  pilot,  alleging  inattention  to  duty  and 
diaregard  of  pilot  rule  16,  relating  to 
naTigation  in  fogs  and   mists,  falling 


snow,  or  rainstorms,  does  not  author- 
ize the  inspectors  to  suspend  the  pilot's 
Ucense.  Benson  y.  Bulger  (D.  0.)  251 
F.  757. 


RUI£S  FOR  GREAT  LAKES  AND  CONNECTING  AND 

TRIBUTARY  WATERS 

STEAM  AND  SAIL  VESSELS 

§  7911.  (Act  Feb.  8,  1895,  c.  64,  §  1.)  (Rule  1.)  Meaning  of  words 
"sail  vessel,"  ''steam  vessel,"  "under  way." 

VesMi  undor  way^-ZThough  a  steam-  bor  where  she  could  be  coaled,   such 

er  dropped  her  anchor  and  went  full  steamer,   as   to   incoming   shipping,   is 

speed  ahead,  in  the  course  of  her  ma-  not  a  vessel  at  anchor  or  at  rest.    The 

nenyera  to  secure  a  position  in  a  har-  City  of  Erie  (D.  C.)  250  F.  259. 


STEERING  AND  SAILING  RULES 


8TBAM-VS8SEL6 


J 


§  7933.  (Act  Feb.  8,  1895,  c.  64,  §  1.)  (Rule  23.)  Whistle  signals ; 
one  blast,  two  blasts. 

14.  Vessel  iield  in  fauit  for  failing  to 
utwer  signals.— See  The  City  of  Erie 
(D.  0.)  250  F.  259. 


16.  Vessel  held  In  fault  for  prooeed- 
Ing  after  refusal  to  oonsent  to  passage. 

—See  The  Norman  B.  Ream  (C.  C.  A.) 
252  F.  409. 


§  7936.  (Act  Feb.  8,  1895,  c.  64,  §  1.)  (Rule  26.)     Refusal  to  pass. 

3>  Necessity  of  slaolcenlng  epeod  or 
l^verelng^^If  a  steamer  be  approach- 
^  another   vessel,   which   has   disre- 


7.  Vessel  held  In  fault  for  failure  to 
8laol(en  speed  or  reverse  in  time— Aft- 
er failure  to  reoelvo  answer  to  signal. 

— See  the  Norman  B.  Ream  (O.  C.  A.) 
252  F.  400;  The  City  of  Erie  (D.  O.) 
250  F.  259. 


Sarded  her  signals,  or  whose  position 
or  movements  are  uncertain,  she  is 
^QDd  to  stop  until  her  course  be  as- 
certained with  certainty.  The  City  of 
Erie  (D.  C.)  250  F.  259. 

§  7938.  (Act  Feb.  8,  1895,  c.  64,  §  1.)  (Rule  28.)  Vessels  not  to 
neglect  precautions. 


11.  LOOKOUT 

15.  Vessel  held  In  fault  for  failure  to 
keep  a  proper  lookouts-See  The  W.  H. 
Gilbert  (C.  C.  A.)  232  F.  547. 

III.  PRECAUTIONS  REQUIRED   BY 
ORDINARY  PRACTICE  OF 
SEAMEN 

(C)  Tfwigaiion  in  narrow  ohannela 

41.  Speed   held  exeesslvew— See   The 
City  of  Erie  (D.  C.)  250  F.  259. 


(D)  Toio$ 

50.  Degree  of  care  required  of  tow* 
Ing  vessels— >A  collision  between  a 
steamship  and  a  breakwater,  while  be- 
ing maneuvered  by  tugs  in  a  restricted 
harbor,  raises  against  the  tugs  a  pre- 
sumption of  negligence,  and  the  burden 
of  proof  is  upon  them  to  show  that  they 
exercised  due  care.  Great  Lakes  Tow- 
ing Co.  V.  Shenango  S.  S.  &  Transp.  Co., 
238  F.  480,  151  C.  C.  A.  410. 
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51.  Duty  Of  tow.— It  is  the  duty  of  a 
steamship  in  charge  of  tugs,  but  ready 
to  assist  them  with  her  steam  if  called 
upon,  to  conform  to  and  promptly  obey 
the  signals  of  the  tugs.  Great  Lakes 
Towing  Co.  V.  Shenango  S.  S.  &  Transp. 
Co.,  238  F.  480,  151  C.  C.  A.  416. 

52.  Towing  vessel  held  In  fault  for 
Improper  navigation.— See  Great  Lakes 
Towing  Co.  V.  Shenango  S.  S.  &  Transp. 
Co.,  238  P.  480,  151  C.  C.  A,  416. 

53.  Towing  veseei  heiif  In  fault  for 
allowing  tow  to  drift  into  collision  with 
other  vessel.— See  The  Plymouth  (C.  O. 
A.)  232  F.  687;  Great  Lakes  Towing 
Co.  V.  Shenango  S.  S.  &  Transp.  Co., 
238  F.  480,  151  C.  C.  A.  416. 

a 

(E)  Moored  vessels 

60.  Vessel  under  way  held  In  fault 
for  a  collision  with  a  moored  vessels- 
See  The  Stedacona,  242  F.  624,  155  0. 
C.  A.  314. 


60I/2-  Vessel  held  at  fault  for  naviga- 
tion on  leaving  pierw— See  The  Norman 

B.  Ream  (C.  C.  A.)  252  F.  409. 

IV.  PRECAUTIONS   REQUIRED    BY 
SPECIAL    CIRCUMSTANCES 

(C)  Inevitable  accident 

72.  Presumptions  and  burden  of 
proofs— Where  a  collision  was  caused 
by  the  breaking  of  the  rudderstock  of 
one  of  the  vessels,  there  is  a  pre- 
sumption of  fault  on  her  part,  and  she 
has  the  burden  of  proof  to  establish 
the  defense  of  inevitaMe  accident. 
Hawgood  &  Avery  Transit  Co.  v.  Mea- 
ford  Transp.  Co.,  232  F.  564,  146  C. 

C.  A.  522,  certiorari  denied  36  S.  Ct. 
728,  241  U.  S.  682,  60  L.  Ed.  1234. 

73.  Evidence  held  not  to  sustain  de- 
fense of  inevitable  accident.— See  Haw- 
good  &  Avery  Transit  Co.  v.  Meaford 
Transp.  Co.,  232  F.  564,  146  C.  C.  A. 
522,  certiorari  denied  36  S.  Ct.  728, 
241  U.  S.  682,  60  L.  Ed.  1234. 


RULES  FOR  RED  RIVER  OF  THE  NORTH  AND  RIVERS 

EMPTYING  INTO  GULF  OF  MEXICO 

STEERING  AND  SAILING  RULES 

§  7963.  (R.    S.    §    4233.)  (Rule   21.)  Speed    of   steam-vessd   ap- 
proaching another  vessel  and  in  fog. 

Cited    withaut    definite    application, 

The  Beaver  (0.  0.  A.)  253  F.  312. 


§  7964.  (R.  S.  §  4233.)  (Rule  22.)  Overtaking  vessel  to  keep  out 
of  the  way. 

Extent  of  overtaking  vessers  duty.^ 
Under  Rule  22  an  overtaking  vessel  is 
to  be  its  own  judge  of  the  matter  of 
safety  in  passing  and  assumes  ail  risk, 
except  such  as  may  be  due  to  the 
fault  of  the  overtaken  vessel  and  the 
latter  by  answering  a  passing  signal 
no  more  than  assents  to  the  passing  at 


the  risk  of  the  overtaking^  vesseL  At- 
las Transp.  Co.  v.  Lee  Line  Steamers 
(C.  O.  A.)  235  F.  492. 


Overtaking  vessel  held  In  faolt  for 
failure  to  keep  out  of  the   way w— See 

Atlas  Transp.  Co.  v.  Lee  Line  Steam- 
ers (C.  C.  A.)  235  F.  492. 


§  7969.  (Act  May  28,  1908,  c.  212,  §  14.)     Regulations  of  towage 
of  seagoing  barges  within  inland  waters. 

Validity  of  rule^-l^ules  and  Regu- 
lations of  Board  of  Harbor  Commis- 
sioners   of    Port    of    Norfolk,    Ports- 


mouth, and  Norfolk  County,  §  18,  de- 
claring that  no  tows  exceeding  700 
feet  in  length  shall  enter  or  depart 
from  harbor,  is  valid  and  enforceable 
in  courts'  of  admiralty,  as  well  as  in 
state  courts.  The  Barge  No.  4  (D.  C.) 
248  F.  823. 

Application  of  rale^— Regulations 
duly  promulgated  under  this  section, 
limiting  length  of  hawsers  on  tows  of 
seagoing  barges  navigating  in  inland 
waters  of  United  States  to  75  fathoms, 
are  applicable  to  tow  en  route  from 
Port  Norfolk  to  Cape  Charles,  which 
has   to   cross   Chesapeake   Bay,   which 
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at  that  point  is  over  20  miles  wide, 
and  meets  waters  of  Atlantic  Ocean. 
The  Barge  No.  4  <D.  C.)  248  F.  823. 

Effect  of  violation  of  rulOd— A  tug 
which  at  the  time  of  a  collision  was 
towing  with  a  hawser  longer  than  per- 
mitted by  governuKUt  regulations 
promulgated  under  this  section  is  pre- 
sumptively in  fault.  The  Teaser,  246 
F.  219,  158  C.  C.  A.  379,  affirming  de- 
cree (D.  C.)  229  F.  476. 

Vessel  held  In  fault  for  violating  rdle. 
—See  The  Piedmont,  242  F.  385,  155 
C.  C.  A.  161;  The  Barge  No.  4  (D.  C.) 
248  F.  823. 

Cited    without    definite    application, 

The  Dorset  (D.  C.)  250  F.  867. 


Ch.  5)  NAVIGATION  §  7995 

§  7970.  (Act  May  28,  1908,  c.  212,  §  15.)     Violation  of  regulations 
by  master  of  towing  vessel;    penalty. 

Cited  without  definite  application, 
The  Piedmont,  242  F.  386,  155  C.  C.  A. 
161. 

t 

REGULATION  OF  PILOTS  AND  PILOTAGE 

§7981.  <R.  S.  §  4235.)     State  regulation  of  pilots. 

10.  Liability  of  vessel  for  pllofs  neg-  charts  as  prohibited,  and  the  anchor 

ligencew— That  a  ship  was  in  charge  of  fouled  the  cables  and  caused  damage, 

a  compulsory  pilot  at  the   time   of  a  the  ship  was  liable  for  such  default  of 

collision    for  which   she   was   in    fault  the  pilot.     The  Vindeggen  (D.  C.)  252 

does  not  absolve  her  from  liability  for  F.  209. 

the  death  of  persons  caused  by  the  col-  ^  .              .       . 

lision  under   Code   Va.   1904,    §  2902.  Cited    witliout    definite    application, 

Indra  Line  v.  Palmetto  Phosphate  Co.,  Southern  Pacific  Co.  v.  Jensen,  37  S. 

239  F.  94,  152  C.  C.  A.  144.  Ct  524,  244  S.  Ct.  205,  61  L.  Ed.  1086, 

Where  Norwegian  vessel,  having  no  ^-  ^'  ^'  1®18G,  451,  Ann.  Cas.  1917B, 

choice  under  the  law  but  to  take  Vir-  800;     Corsica    Transit   Co.    v.   W.    S. 

ginia  pilot,  was  anchored  by  him  in  vi-  Moore  Grain  Co.  (C.  C.  A.)  253  F.  689; 

dnity  of  government  cables  shown  on  The  City  of  Norfolk  (D.  C.)  248  F.  780. 

§  7982.  (R.  S.  §  4236.)     Pilots  on  boundaries  between  States. 

Cited  without  definite  application, 
Corsica  Transit  Co.  v.  W.  S.  Moore 
Grain  Co.  (C.  C.  A.)  253  F.  689. 

§  7983.  (R.  S.  §  4237.)     No  discrimination  in  rates  of  pilotage. 

Cited    without    definite    application, 

Corsica  Transit  Co.   v.   W.   S.   Moore 
Grain  Co.  (C.  C.  A.)  253  F.  689. 

WRECKS  AND  SALVAGE 

§  7992.  (Act  Aug.  1,  1912,  c.  268,  §  3.)     Salvors  of  life  to  share  in 
property  saved. 

Censtniction   and  operation  of  etat-  port    and    notified    a    revenue    cutter, 

ite.»An  outbound  fishing  vessel,  which  which  brought  in  the  derelict,  held  enti- 

rescued   the    crew    of   a  .  water-logged  tied  to  salvage,  and  her  crew  to  a  share 

lumber  schooner,  who  were  in  danger  in  the  award  for  saving  human  life,  un- 

of  freezing,  and  after  trying  unsuccess-  der  this  section.     The  Annie  Lord  (D. 

fully  to  tow  the  schooner  returned  to  C.)  251  F.  157. 

PART  OWNER  AND  MASTER 

§  7995.  (R.  S.  §  4250,  as  amended.  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Removal  of  captain  by  owners  of  vessels. 

in  general.— See  The  Calypso  (C.  0. 
A.)  230  F.  962. 
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CHAPTER  SIX— TRANSPORTATION  OF  PASSEN- 
GERS AND  MERCHANDISE 


6ec. 

8002.  Hospital  compartments;  surgeon, 

medicine,   etc. ;     penalties. 

8003.  Maintenance    of    discipline    and 

cleanliness;    exercise  of  passen- 
gers ;    penalties. 

8018.  Regulation  by  States  of  traffic  In 

nitro-glycerine, 

8019.  Liability  of  masters,  etc.,  as  car- 

riers. 

8020.  Loss  by  fire. 

8021.  Liability  of  owner  not  to  exceed 

his  interest. 

8022.  Apportionment  of   compensation. 

8023.  Transfer  of  interest  of  owner  to 

trustee. 

8024.  When  charterer  is  deemed  owner. 

8027.  Limitation  of  liability  of  owners 

to  apply  to  all  vessels. 

8028.  Liability  of  owners  of  vessels  for 

debts  limited. 


Bee. 
8029. 


8030. 


8031. 

8032. 

8033. 

8034. 
8035. 


Glauses  In  bills  of  lading  reliev- 
ing from  liability  for  negli- 
gence, etc.,  prohibited. 

Clauses  in  bills  of  lading  reliev- 
ing frqm  exercise  of.  due  dili- 
gence in  equipping,  etc.,  vessels 
prohibited. 

Limitation  of  liability  for  errors 
of  navigation,  dangers  of  the 
sea,  acts  of  God,  etc. 

Bills  of  lading  required  to  be  is- 
sued ;    contents. 

Penalty  for  violations  of  act; 
lien ;    recovery. 

Existing  laws  not  repealed. 

Certain  provisions  of  act  not  to 
apply  to  transportation  of  live 
animals. 


§  8002.  (Act  Aug.  2,  1882,  c.  374,  §  5.)     Hospital  compartments; 
surgeon,  medicine,  etc.;  penalties. 


Liability  tot*  negligence  of  physician. 

— Under  this  section,  the  owner  and 
master  discharge  their  full  duty  when, 
in  employing  a  physician,  they  inquire 
as  to  his  fitness  and  ol^tain  recommen- 
dations. The  Great  Nor/them  (C.  C. 
A.)  251  F.  826. 

A  ship  is  liable  for  the  incompetence 
and  unskillfulness  of  its  physician  and 

§  8003.  (Act  Aug.  2,  1882,  c.  374, 
and  cleanliness;    exercise  of 

D  uty  to  passengers.— Passengers  on  a 

steamship,  in  going  upon  deck  for  air 
and  exercise,  as  was  customary,  did  not 
assume  the  risk,  unless  the  danger  was 
apparent  and  obvious  to  them,  exercis- 


surgeon  in  treatment  of  an  injured  pas- 
senger only  when  it  failed  to  exercise 
reasonable  care  in  his  employment,  but 
where  injured  passengers  are  neglected 
by  the  physician  the  ship  is  liable  the 
fame  as  she  would  be  for  neglect  by  the 
master  if  no  physician  were  on  board. 
The  Korea  Maru  (C.  C.  A.)  254  F.  397. 


§  6.)  Maintenance  of  discipline 
passengers ;    penalties. 

ing  reasonable  care  for  their  own  safe- 
ty, or  unless 'warned  by  the  officers  of 
the  danger.  The  Korea  Maru  (C.  C. 
A.)  254  F.  397. 


§  8018.  (R.  S.  §  4280.)     Regulation  by  States  of  traffic  in  nitro- 
glycerine. 


Municipal  reguiationsw^There  is  noth- 
ing in  Rev.  St.  |§  4278-4280  (Comp. 
St.  1916,  §§  8016^018),  which  deprives 
a  city  of  power  to  designate  places  in 
its  harbor  where  explosives  in  course 

§  8019.  (R.  S.  §  4281.)     Liability 

3.  Extent  of  exemption.— This  section 
merely  relieved  the  carriers  by  water 
of  liability  as  common  carriers,  not  of 
their  liability  as  bailees,  and  hence 
where  carrier  not  only  failed  to  account 
for  a  loss,  but  in  effect  conceded  that 
a  loss  of  jewelry  was  occasioned  by  its 
own  fault,  it  is  liable.  Kuhnhold  v. 
Compagnie  G^n^rale  Transatlantique 
(D.  C.)  251  F.  387. 
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of  transportation  in  interstate  or  f9r- 
eign  commerce  shall  be  handled  or  Itept. 
City  of  Seattle  v.  Lloyds'  Plate  Glass 
Ins.  Co.  (C.  C.  A.)  253  F.  321. 


of  masters^  etc.,  as  carriers. 

6.  Provisions    of    bills    of    lading.— 

Where  a  bill  of  lading  provided  that  the 
ship  was  not  responsible  for  gold.  Jew- 
elry, etc.,  unless  there  be  signed  a  regu- 
lar bill  of  lading  with  express  indication 
of  the  value  of  the  articles,  the  vessel 
is  liable  where  the  bill  of  lading  de- 
scribed the  articles,  as  watches,  etc., 
and  the  vessel  owner  contended  there 
was  an  agreement  as  to  value.  Kuhn- 
hold V.  Compagnie  G6n6^ale  Transat- 
lantique (D.  C.)  251  F.  387. 
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§  802O.  (R.  S.  §  4282.)     Loss  by  fire. 

5.  Construction  of  ftotw— Owner  of  9.  those  in  charge.    Field  ▼,  Hafnia  S.  S. 

iteamship  under  charter  held  not  lia-  Co.  (D.  C.)  234  F.  187,  decree  affirmed 

ble  for  damage  resulting  from  a  fire,  on  reargument  236  F.  699. 
where  it  was  not  due  to  negligence  of 

§  3021.  (R.  S.  §  4283.)     Liability  of  owner  not  to  exceed  his  in- 
terest. 


4.  Censtnietion  in  gonorald— Under 
Gomp.  St.  1916,  H  8021,  8027,  the 
nilway  carrier  which  accepted  goods 
for  shipment  by  a  connecting  steam- 
ship line  was  not  liable  for  their  loss 
when  the  steamship  which  was  sea- 
worthy sank  after  a  collision  through 
&nlt  in  navigation.  Price  v. -Southern 
Ry.  Co.  (N.  C.)  92  S.  E.  182. 

5.  -i-.  Reiatios  to  ather  atatntoa^— 

See  The  Benjamin  Noble  (G.  O.  A.)  244 
F.85. 

New  Tork  Workmen's  Compensation 
Act  held  invalid,  as  applying  to  ocean- 
going steamship,  as  conflicting  with 
Const  art  1,  §  8,  and  article  3,  §  2,  and 
Judicial  Code,  §§  24,  256,  and  incon- 
sistent with  Rev.  St  K  4283-4285 
(Comp.  St.  1916,  S§  8021-8023)  and 
Act  June  26,  1884,  §  18  (Comp.  St. 
1916,  S  8028).  Southern  Pac.  Co.  v. 
Jensen,  37  S.  Ct  524,  244  U.  S.  205,  61 
L.  Ed.  1086,  reversing  judgment  Jensen 
▼.  Sonthern  Pac.  Co.,  109  N.  E.  600, 
215  N.  Y.  514,  L.  R.  A.  1916A,  403, 
Ann.  Cas.  1916B,  276;  Clyde'Steamship 
Co.  V.  Walker,  37  S.  Ct.  645,  244  U. 
S.  255,  61  li.  Ed.  1116,  reversing  judg- 
ment In  re  Walker,  109  N.  E.  604,  215 
N.  Y.  529,  Ann.  Cas.  1916B,  87. 

Bev.  St  if  4283,  4285  (Comp.  St 
1916.  SI  8021,  8023),  and  Act  June  26, 
1884,  c.  121,  §  18  (Comp.  St  1916,  § 
8028),  are  in  pari  materia,  and  the  lat- 
ter exemption  does  not  extend  to  con- 
tracts made  personally  by  or  with  the 
consent  of  a  part  owner.  American 
Warehouse  &  Trading  Co,  v.  Davison 
Lnmber  Ca  (C.  C.  A.)  240  F.  126. 

The  provision  of  the  Oregon  law  gov- 
erning  the  port  of  Portland  limiting  its 
li&bility  to  $10,000  for  damages  caused 
by  fault  of  its  tugs  or  negligence  of  its 
pflots,  L.  a.  L.  §  6108,  is  not  eflFective 
to  limit  the  liability  of  the  corpora- 
tion in  a  suit  for  collision  in  a  court  of 
admiralty.  The  Thielbek,  241  F.  209, 
154  C.  C.  A.  129,  affirming  decree  (D. 
C.)  218  F.  251. 

Rev.  St  H  4283,  4289  (U.  S.  Comp. 
St  1916,  f§  8021,  8027).  create  no  ir- 
reconcilable conflict  with  Workmen's 
Compensation  Act.  North  Pacific  S.  S. 
Co.  y.  Industrial  Ace.  Commission  of 
CaUfornia  (Cal.)  163  P.  199. 

10.  Extent  of  limited  liabillty^Where 

captain  of  lighter  which  was  being  tow- 
ed by  a  tag  was  killed  as  a  result  of 
I  structural  defect  in  the  lighter,  own- 
er's liability  under  this  section,  should 
be  limited*  to  value  of  lighter,  there  be- 
iiifi  no  freight  pending,  and  value  of 


tug   need  not  be   included.    The'  Erie 
Lighter  108  (D.  0.)  260  F.  490. 

Where  a  tug,  towing  scows,  ran  down 
a  motorboat,  the  scows,  being  innocent 
instruments  and  in  control  of  the  tug, 
need  not  be  surrendered  with  the  tug 
in  order  for  the  owner  of  that  Y^ssel 
to  obtain  a  limitation  of  his  liability. 
The  O'Brien  Bros.  (D.  C.)  252  F.  185. 

11.  Losses  for  which  liability  Is  lim- 
ited.—The  owner  of  a  drill  boat,  sunk 
where  it  was  at  work  on  a  ledge  in 
Boston  Harbor,  and  which  was  not 
marked  by  those  in  charge,  held  not  en- 
titled to  a  limitation  of  liability  for  in- 
jury to  a  steamer  which  came  into  col- 
Usion  with  it  The  Drill  Boat  No.  4 
(D.  C.)  233  F.  589. 

An  owner  may  Umit  his  liability  for 
any  act  of  the  master  or  crew.  The 
George  W.  Fields  (D.  C.)  237  F.  403. 

The  act  of  the  German  submarine 
commander  in  sinking  the  Lusitania,  an 
unarmed  British  passenger  vessel,  with- 
out warning  and  without  making  any 
provision  for  the  safety  of  passengers 
and  crew,  was  illegal,  being  in  violation 
of  the  laws  of  nations  recognized  by 
all  civilized  powers,  and  recognized 
even  by  Germany  prior  to  the  sinking 
of  the  Lusitania;  hence  the  owners  are 
in  no  way  liable  for  the  death  of  pas- 
sengers. The  Lusitania  (D.  C.)  251  F. 
715. 

12.  -^  Contractual  liability^— Where    . 

any  liability  of  the  owners  of  a  vessel 
under  charter  rests  on  their  personal 
contract,  the  limitations  acts  (this  sec- 
tion and  Act  June  26,  1884,  §  18  [Comp. 
St  1916,  f  8028])  do  not  apply,  al-  ^ 
though  the  ship's  unseaworthiness  was 
without  owner's  privity  or  knowledge 
Luckenbach  v.  W.  J.  McCahan  Sugar 
Refining  Co.,  39  S.  Ct  53,  63  L.  Ed. 

15.  '—  Nonmarltime  torts.— Ship< 
owner  may  limit  liability  for  tort,  al- 
though it  is  nonmarltime  and  could  not 
be  sued  for  in  admiralty.  The  No.  6, 
241  F.  69,  154  C.  C.  A.  69,  affirming 
decree  The  Steam  Dredge  No.  6  (D. 
C.)  222  F.  576. 

16.  —  Claims  for  personal  Injury 
or  deaths— This  section  is  not  limited 
to  loss  of  merchandise  in  course  of 
transportation,  but  is  broad  enough  to 
permit  a  shipowner  to  claim  such  limi- 
tation for  injury  to  a  person  aboard  the 
ship.  The  Rochester  (D.  C.)  230  F. 
519. 

Where  captain  of  lighter  which  was 
being  towed  by  a  tug  i^as  killed  as  a 
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result  of  a  structural  defect  in  the 
lighter,  owner's  liability,  should  be  lim- 
ited to  value  of  lighter,  there  being  no 
freight  pending,  and  value  of  tug  need 
not  be  included.  The  Erie  Lighter  108 
(D.  C.)  250  F.  490. 

22.  Persons  entitled  to  benellt  of  and 
subject  to  limited  ilabliity.— ^  towing 
company,  which  engaged  another  to  tow 
vessels  that  it  was  under  contract  to 
tow,  cannot  take  advantage  of  Rev.  St. 
§1  4283-4285  (Comp.  St.  1916,  §§  8021- 
8023),  providing  for  limitation  of  own- 
ers, etc.,  because  it  was  neither  owner 
nor  charterer  pro  hac  vice.  In  re 
Reichert  Towing  Line  (C.  O.  A.)  251  P. 
214. 

25.  Knowledge  or  privity  of  owners. 

— ^Though  an  accident  to  a  tow  was  the 
result  of  negligence,  the  owner  of  the 
tug  is  not,  under  Rev.  St.  §§  42S3-42S5 
(Comp.  St  1916,  §§  8021-^23),  liable 
beyond  the  value  of  the  tug,  where  it 
was  without  knowledge  of  the  defect 
causing  the  accident.  In  re  Reichert 
Towing  Line  (C.  C.  A.)  251  P.  214. 

The  owner  of  a  vessel,  seeking  to 
limit  its  liability,  under  Rev.  St  |§ 
4283-4285  (Comp.  St.  lOlo,  $§  8021- 
8023),  has  the  burden  of  proving  it  was 
without  knowledge  or  privity  of  the  de- 
fect causing  the  accident.    Id. 

Where  owner  of  vessel  employs  other 
persons  to  perform  duties  ordinarily 
imposed  by  law  upon  him,  such  as  equip- 
ment, etc.,  and  due  diligence  is  exer- 
cised in  selecting  competent  persons, 
losses  and  damage  .caused  through  their 
fault  without  knowledge  or  complicity 
of  .owner  are  done  or  occasioned  with- 
out his  privity  or  knowledge  within 
this  section.  The  Erie  Lighter  108  (D. 
C.)  250  F.  490. 

This  section  applies  only  to  the  non- 
delegable duty  of  providing  a  seaworthy 
vessel,  and  not  to  errors  in  navigation, 
and  the  owner's  duty  is  discharged  if 
he  supplies  a  seaworthy  vessel  and 
competent  operators.  Price  v.  South- 
ern Ry.  Co.  (N.  C.)  92  S.  B.  182. 

29.  — -  Corporations  as  owners^— To 

affect  corporate  shipowner  with  privity 
or  knowledge  which  will  debar  it  of 
right  to  limitation  of  liability,  such  priv- 
ity or  knowledge  must  be  of  managing 
officers.  The  No.  6,  241  F.  69,  154  C. 
C.  A.  69,  affirming  decree  The  Steam 
Dredge    No.    6    (D.    C.)    222    F.   576. 


Where  corporate  owner  sought  to  limit 
its  liability  pursuant  to  Rev.  St.  §  4283 
,  K^omp.  St  1916,  §  8021),  privity  or 
knowledge  referred  to  is  that  of  manag- 
ing officers  of  corporation.  The  Erie 
Lighter  108  (D.  C.)  250  F.  490. 

In  a  proceeding  where  the  corporate 
owner  of  a  tug,  whose  crank  pin  broke, 
allowing  its  tow  to  drift  on  the  rocks, 
sought  to  limit  its  liability,  under  Rev. 
St.  §§  4283-4285  (Comp.  St  1916,  §f 
8021-8023),  to  the  value  of  the  tug,  evi- 
dence held  insufficient  to  show  that  the 
officers  of  the  corporate  owner  were 
not  aware  of  the  insufficiency  of  the 
crank  pin.  In  re  Reichert  Towing  line 
(C.  C.  A.)  251  F.  214. 

The  superintendent  of  marine  de- 
partment of  railroad  company  which 
owned  vessels  is  managing  officer,  and 
his  knowledge  or  privity  is  that  of  com- 
pany within  this  section.  The  Erie 
Lighter  (D.  C.)  250  F.  490. 

30.  — -  Cause  of  loss  held  within  the 
knowledge  or  privity  of  the  owners.— 

See  In  re  Reichert  Towing  Line  (C.  C. 
A.)  251  F.  214;  The  Santa  Rosa  (D. 
C.)  249  F.  160. 

31.  —  Loss  held  to  have  oceurred 
without  knowledge  or  privity  of  own- 

ers^See  The  Richard  F.  Young  (D.  C.) 
245  F.  499;  The  Erie  Lighter  108  (D. 
C.)  250  F.  490;  The  Lusitania  (D.  C.) 
251  F.  715. 

34.  Waiver  of  right  to  limit  liability 
—Proceedings  In  other  aotlons  as  waiv- 

er.^The  giving  of  a  stipulation  for  re- 
lease, of  a  vessel  libeled  in  collision  is 
not  a  waiver  of  the  right  to  subsequent- 
ly maintain  proceedings  for  limitation 
of  liability  under  this  section.  Soci6t6 
Napth^s  Transports  v.  Bisso  Towboat 
Co.,  241  F.  463.  154  C.  C.  A.  295,  cer- 
tiorari denied  Societe  Naphtes  Trans- 
ports V.  Same,  38  S.  Ct  11,  62  L.  Ed. 
532. 

The  owner  of  a  vessel  in  a  proper 
case  is  entitled  to  a  limitation  of  lia- 
bility against  a  claim  asserted  by  a  li- 
bel either  in  personam  or  in  rem,  and 
in  the  latter  case  does  not  lose  the 
right  by  giving  an  undertaking  for  the 
release  of  the  vessel.  The  Rochester 
(D.  C.)  230  F.  519. 

Cited    without    definite    application. 

The  Cascade  (D.  C.)  241  F.  206;  The 
Ethelstan  (D.  C.)  246  F.  187;  The 
Cromwell  (D.  C.)  247  F.  207. 


§  8022.  (R.  S.  §  4284,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Apportionment  of  compensation. 


2.  Claims  for  personal  li^fury  or 
death.— See  Southern  Pacific  Co.  v.  Jen- 
sen, 37  S.  Ct.  524,  244  U.  S.  205,  61  L. 
Ed.  1086,  L.  R.  A.  1918C,  451,  Ann. 
Cas.  1917E,  900. 

4.  Right  to  maintain  proceedings  to 
limit  liability.— Where  libels  assert  the 
liability  of  a  vessel,  the  owner  may 
maintain  a  proceeding  for  limitation  of 
liability   for    the    claims,   although  no 
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property  has  been  attached  thereunder. 
The  Rochester  (D.  C.)  230  F.  519. 

The  rule  that  proceedings  for  limi- 
tation of  liability  cannot  be  maintain- 
ed, where  the  claims  are  less  than  the 
value  of  the  vessel,  must  be  limited 
to  cases  where  the  aggreg^e  of  the 
claims  appears  beyond  question  from 
the  petition  or  otherwise.  The  George 
W.  Fields  (D.  C.)  237  F.  403. 
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5.  —  Nnmber     and     amount     of 

dains^Tbat  there  is  but  one  claim 
against  a  ship  or  owner  does  not  defeat 
the  owner's  rigbt  to  a  limitation  of 
liability.  Strong^  v.  Holmes,  238  P. 
554, 151  C.  C.  A.  490. 

Wliere  there  was  only  one  claimant, 
and  the  appraisement  made  by  the 
commiasioneit  and  approved  by  the 
coart  showed  that  the  interest  of  the 
owner  in  the  vessel  exceeded  the 
amonnt  of  the  daipi.  a  petition  for  limi- 
tation of  liability  will  be  dismissed;  it 
appearing  that  the  claimant  expressly 
vaiTed  any  claim  for  interest  which 
wonld  increase  the  damages  asserted 
to  a  sum  beyond  the  value  of  the  ves- 
sel Shipowners*  &  Merchants'  Tug- 
boat Co.  V.  Hammond  Liumber  Go.  (O. 
C.  A.)  251  F.  266. 

12.  Pleading    and    practicow^Answer 

to  petition  filed  by  operator  of  vessel 
for  limitation  of  liability  on  account  of 
death  of  passenger  held  sufficient  to 
'  iQstain  decree  for  petitioner.  Cogge- 
shall  Launch  Co.  v.  Early,  248  F.  1, 
160  C.  C.  A.  141. 

A  shipowner  is  prima  facie  entitled 
to  a  limitation  of  liability,  and  it  will 
be  denied  him,  if  at  all,  only  on  allega- 
tion and  proof  by  respondent  that  it 
can  have  no  possible  value  to  him. 
The  Tug  No.  16  (D.  C.)  237  F.  405. 

The  right  of  a  shipowner  to  limita- 
tion of  liability  for  collision  is  not  lost 
by  his  failure  to  strictly  follow  the  pro- 
cedure outlined  by  the  statute  and  ad- 
miralty rules.  The  Ethelstan  (D.  G.) 
246  F.  187. 

13.  Scope  of  iaoues^-In  a  proceeding 
for  limitation  of  liability,  the  ques- 
tions presented  are  whether  there  is  any 

§  8023.  (R.  S.  §  4285.)     Transfer 

I.  Construction  of  act  In  general.— 

See  Southern  Pacific  Co.  v.  Jensen,  37 
8.  Ct.  524,  244  U.  S.  205,  61  L.  Ed. 
1086,  L,  R.  A.  1918C,  451,  Ann.  Cas. 
1917E,  900. 

Rev.  St.  Sf  4283,  4285  (Comp.  St. 
1910,  SI  8021,  8023),  and  Act  June  26. 
I^*i4.  c.  121.  S  18  fComp.  St.  1916,  f 
8028),  extending  the  limitation  to 
other  debts  and  liabilities,  are  in  pari 
materia,  and  the  latter  exemption  does 
not  extend  to  contracts  made  personal- 
ly bj  or  with  the  consent  of  a  part 
owner.  American  Warehouse  &  Trad- 
ing  Co.  V.  Davison  Lumber  Co.  (C.  C. 
A)  240  F.  126. 

4.  Property  or  Interests  which  must 
ke  trtMfeireil  in  general^^The  peti- 
tioner in  proceedings  for  limitation  of 
liability  is  required  to  surrender  only 
the   vessel    or    vessels    in   fault    The 


liability  in  fact,  and,  if  so,  whether 
a  proper  case  for  limitation  of  liability 
is  presented.  The  Rochester  (D.  G.) 
230  F.  519. 

The  respondents  may  so  raise  af- 
firmative issues  as  to  try  the  issues  b^ 
tween  each  other  in  a  liability  limita- 
tion, which  otherwise  would  not  raise 
question  of  negligence.  The  Adah  (D. 
C.)  245  F.  378. 

Despite  Supreme  Court  admiralty 
rule  56  (U.  S.  Comp.  St.  1916,  p. 
2705),  petition  for  limitation  of  lia- 
bility, by  shipowner  not  entitled  to 
limit  his  liability,  should  be  dismissed, 
and  court  of  admiralty  should  not  de- 
termine the  ultimate  question  of  lia- 
bility. The  Erie  Lighter  108  (D.  0.) 
250   F.  490. 

In  a  proceeding  to  limit  liability  to 
the  value  of  the  vessel  causing  the  in* 
Jury,  etc.,  liability  may  be  denied  in 
toto  and  that  question  litigated.  The 
O'Brien  Bros.  (D.  C.)  252  F.  185. 

15.  Burden  of  proofs-— Shipowner  has 
burden  of  establishing  that  loss  for 
which  limitation  of  liability  is  souKht 
occurred  without  privity  or  knowledge. 
The  Sante  Rosa  (D.  C.)  249  F.  160. 

19.  Costs  and  Intorestd— Where  pro- 
ceedings for  limitation  of  liability  are 
not  instituted  until  after  judgment  on 
the  claim,  petitioner  will  be  required 
to  pay  the  costs  of  the  action,  to  make 
good  any  deterioration  in  the  value  of 
the  vessel,  and  to  pay  interest.  The  T. 
W.  Wellington   (D.  0.)  235  F.  728. 

Cited  without  definite  application, 
Soci4t6  Napth^s  Transports  t.  Bisso 
Towboat  Co.  (C.  C.  A.)  241  F.  -kini; 
The  Cascade  (D.  C.)  241  F.  206;  The 
CromweU  (D.  0.)  247  F.  207. 

of  interest  of  owner  to  trustee. 

Transfer  No.  21,  248  F.  459,  160  C. 
C.  A.  469. 

8.  Time  for  transfer.— On  a  petition 
for  limitation  of  liability,  the  vessel 
must  be  transferred  as  she  was  at  the 
end  of  the  voyage  on  which  the  liability 
accrued,  or  a  stipulation  furnished  for 
her  value  at  that  time.  The  Americana 
(D.  C.)  230  F.  803. 

10.  Bond  or  stipulation  for  value  and 
freight.— In  proceedings  for  limitation 
of  liability  the  value  of  the  vessel  to  be 
surrendered  is  usually  ascertained  by 
appraisal,  but  that  method  is  not  ex- 
clusive. The  Ethelstan  (D.  C.)  246  F. 
187. 

Cited    without    definite    application, 

Soci#t^  Napth^s  Transports  v.  Bisso 
Towboat  Co.  (C.  C.  A.)  241  F.  463;  The 
Rochester  (D.  C.)  230  F.  519;  The 
Cascade  (D.  C.)  241  F.  206;  The  Crom- 
well (D.  C.)  247  F.  207. 


§  8024.  (R.  S.  §  4286.)     When  charterer  is  deemed  owner. 

Cited  without  definite  application, 
Sod^t^  Napth^s  Transports  v.  Bisso 
Towboat  Co.  (C.  C.  A.)  241  F.  463. 
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§  8027.  (R.  S.  §  4289,  as  amended, 
Act  June  19,  1886,  c.  421,  §  4.) 
ers  to  apply  to  all  vessels. 

Construction  and  appiioation  In  gen- 
eral-—Rev.  St.  §§  4283.  4289  (U.  S. 
Comp.  St.  1916,  §§  8021,  8027),  limit- 
ing liability  of  vessel  owner  for  dam- 
ages  occurring  without  his  privity  to 
the  amount  of  his  interest  in  the  ves- 
sel and  her  freight  create  no  irrecon- 
cilable conflict  with  Workmen's  Com- 
pensation Act.  North  Pacific  S.  S.  Go. 
v.  Industrial  Ace.  Commission  of  Cali- 
fornia (Cal.)  163  P.  199.  But  see 
Southern  Pac.  Co.  'v.  Jensen,  37  S.  Ct. 
524,  244  U.  S.  205,  61  L.  Ed.  1086, 
reversing  judgment  Jensen  v.  Southern 
Pac.  Co.,  109  N.  E.  600,  215  N.  Y.  514, 


Act  Feb.  18,  1875,  c.  80,  §  1,  and 
Limitation  of  liability  of  own- 

L.  R  A.  1916A,  403,  Ann.  Cas.  1916B, 
276;  Clyde  Steamship  Co.  v.  Walker, 
37  S.  Ct.  545,  244  U.  S.  255,  61  Li.  Ed. 
1116,  reversing  judgment  In  re  Walk- 
er, 109  N.  E.  604,  215  N.  Y.  529,  Ann. 
Cas.  1916B,  87. 

Under  U.  S.  Comp.  St.  1916,  |§  8021, 
8027,  the  railway  carrier  which  ac- 
cepted goods  for  shipment  by  a  con- 
necting steamship  line  was  not  liable 
for  their  loss  when  the  steamship 
which  was  seaworthy  sank  after  a  col« 
lision  through  fault  in)  navigation. 
Price  V.  Southern  Ry.  Co.  (N-  C.)  92 
S.  E.  182. 


§  8028.   (Act  June  26,  1884,  c.  121,  §  18.)     Liability  of  owners  of 
vessels  for  debts  limited. 


Relation     to     other     statutes^-New 

York  Workmen's  Compensation  Act 
held  invalid,  as  applying  to  ocean- 
going steamship,  as  conflicting  with 
Const,  art.  1,  §  8,  and  article  3,  f  2, 
and  Judicial  Code,  §§  24,  256.  and  in- 
consistent with  Rev.  St.  §§  4283-4285 
(Comp.  St.  1916.  §§  8021-8023)  and 
this  section.  Southern  Pac.  Co.  v.  Jen- 
sen, 37  S.  Ct.  524,  244  U.  S.  205,  61 
L.  Ed.  1086,  reversing  judgment  Jen- 
sen V.  Southern  Pac.  Co.,  109  N.  E. 
600,  215  N.  Y.  514,  L.  R.  A.  1916A, 
403.  Ann.  Cas.  1916B,  276;  Clyde 
Steamship  Co.  v.  Walker,  37  S.  Ct. 
545,  244  U.  S.  255,  61  L.  Ed.  1116,  re- 
versing judgment  In  re  Walker,  109  N. 
E.  604,  215  N.  Y.  529,  Ann.  Cas. 
1916B,  87. 

Rev.  St.  §§  4283,  4285  (Comp.  St. 
1916,  |§  8021,  8023),  limiting  the  lia- 
bility of  vessel  owners  for  torts  com- 
mitted without  their  privity  or  knowl- 
edge, and  Act  June  26,  1884,  c.  121,  § 
18  (Comp.  St.  1916,  §  8028),  extending 
the  limitation  to  other  debts  and  lia- 
bilities, are  in  pari  materia,  and  the 
latter  exemption  does  not  -extend  to 
contracts  made  personally  by  or  with 
the  congent  of  a  part  owner.  American 
Warehouse  &  Trading  Co.  v.  Davison 
Lumber  Co.  (C.  C.  A.)  240  F.  126. 

Repeal  of  '*privity  or  knowledge" 
clause  of  §  8021,  see  The  Benjamin 
Noble,  244  F.  95.  156  C.  C.  A.  523. 

Claims  for  which  liability  may  be  llm- 
Ited.^Where  the  managing  owner  of  a 
vessel,  in  name  of  partnership  of  which 
he  was  member,  signed  charter  party, 
he  cannot  escape  liability  for  breach  of 
warranty  of  seaworthiness,  under  this 
section,  for  the  contract  was  personal 
as  to  such  owner  and  did  not  fall  with- 
in statute.     Pendleton  v.  Benner  Line, 


38  S.  Ct.  330,  246  U.  S.  353,  62  L.  Ed. 
770,  afiirming  decree  Benner  Line  v. 
Pendleton,  217  F.  497,  133  C.  C.  A.  * 
349,  which  reverses  (D.  C.)  210  F.  67. 
Where  any  liability  of  the  owners  of 
a  vessel  under  charter  rests  on  their 
personal  contract,  the  limitations  acts 
(Rev.  St.  §  4283  [Comp.  St.  1916,  § 
802]),  and  this  section  do  not  apply, 
although  the  ship's  unseaworthiness  was 
without  owner's  privity  or  knowledge. 
Luckenbach  v.  W.  J.  McCahan  Sugar 
Refining  Co.,  39  S.  Ct.  53,  63  L.  Ed. 

• 

The  owner  of  a  vessel,  who  has  by 
a  time  charter  contracted  to  maintain 
her  in  a  seaworthy  condition,  cannot 
limit  his  liability  for  a  loss  due  to  her 
unseaworthiness.  The  Julia  Lucken- 
bach, 235  F.  388,  148  C.  C.  A.  650. 

This  act  does  not  affect  a  shipowner's 
right  to  limit  his  liability  for  tort,  al- 
though nonmaritime  and  not  subject  to 
suit  in  admiralty.  The  No.  6,  241  F. 
69,  154  C.  C.  A.  69. 

This  section  extends  to  liabilities  for 
torts,  maritime  or  nonmaritime,  claim- 
ed to  have  been  caused  by  the  negli- 
gence of  the  master  and  crew,  and  the 
fact  that  a  tort  is  nonmaritime,  and 
not  within  the  admiralty  jurisdiction, 
does  not  debar  the  shipowner  of  the 
right  to  maintain  a  proceeding  in  ad- 
miralty for  limitation  of  his  liability. 
The  Rochester  (1).  C.)  230  F.  519. 

Waiver  of  right.— The  owner  of  a 
vessel  libeled  in  rem  does  not  waive 
the  right  to  a  limitation  of  liability 
by  giving  an  undertaking  for  her  re- 
lease. The  Rochester  (D.  C.)  230  F. 
519, 

Cited    without    definite    appiioation, 

Henslee   v.    West   Kentucky   Coal   Co. 
(C.  C.  A.)  241  F.  609. 


§  8029.  (Act  Feb.  13,  1893,  c.  105,  §  1.)     Clauses  in  bills  of  lading 
relieving  from  liability  for  negligence,  etc.,  prohibited. 

31/2.  Construction  of  act  In  general.  shipowners  should  be  construed  so  as 
—While  Harter  Act  and  other  laws  to  effect  their  purpose  of  promoting 
providing  for  limitation  of  liability  of       shipbuilding,    they    should    not    be    so 
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libenUly  construed  as  to  deprive  imis- 
leo^ers  and  cargo  owners  of  that  de* 
gree  of  care  on  the  part  of  those  own- 
ing ships  which  safety  demands.  The 
Santa  Rosa  (D.  G.)  249  F.  160. 

4.  Appiioabiiity  of  act^— Where  libel- 
ant shipped  varnishes  upon  a  steam- 
ship, prepaying  freight  and  receiving 
a  bill  of  lading,  releasing  carrier  from 
loss  through  restraint  of  rulers  or  peo- 
ple, and  providing  prepaid  freight  be 
considered  as  earned  and  retained  by 
carrier,  'Vessel  or  cargo  lost  or  not 
lost,"  and  after  loading  the  United 
States  refused  the  owner  license  to 
ship,  the  carrier  could  retain  prepaid 
freight  and  the  Harter  Act  had  no  ap- 
plication.    The   Bris    (D.    C.)   253   F. 


7.  Validity  of  particular  exemptions. 
—Under  Harter  Act,  a  ship  cannot  re- 
lieve itself  from  liability  for  damage 
to  cargo  caused  by  improper  stowage. 
Gulden  v.  Hijos  de  Jose  Taya  S.  en 
C.  (D.  0.)  243  F.  780. 

8.  —  Limitation  of  liability  to  stip- 
ilated  suniiF— A  steamship  company 
inay.  by  a  stipulation  in  its  bill  of 
lading,  Umit  its  Uability  to  $100  un- 
less a  greater  value  is  declared,  and 
such  extra  freight  as  may  be  agreed 
upon  is  paid.  Reid  v.  Fargo,  36  S.  Ct. 
711>,  241  U.  S.  544,  60  L.  Ed.  1156. 

A  bill  of  lading  clause,  limiting  lia- 
bility to  invoice  cost,  not  exceeding  £50 
per  freight  ton  or  £20  per  package, 
was  valid.  The  Koan  Maru  (D.  C.)  251 
F.  3^. 

A  provision  in  a  bill  of  lading  limit- 
ing the  liability  of  a  vessel  to  1,000 
francs  per  package,  which  was  applica- 
ble to  a  shipment  of  jewelry  because 
the  value  was  not  declared,  is  valid; 
the  limit  being  reasonable.  Kuhnhold 
V.  Compagnie  G^n^rale  Transatlantique 
(D.  C.)  251  F.  387. 

9.  Effect  of  exemptions  In  bill  of 
lading^— Where  a  bill  of  lading  declar- 
ed that  the  steamship  owner  should 
not  be  liable  for  any  loss  or  damage 
or  claim  of  which  notice  was  not  given 
within  eight  days  after  receipt  of  goods, 
it  was  not  sufficient  that  attention  of 
captain  in  one  case  and  of  persons  on 
wharves  directing  or  supervising  dis- 
charge of  the  cargo  in  another,  was 
caUed  to  fact  that  goods  were  cUimaged. 
The  San  Guglielmo,  249  F.  588,  161  O. 
C.  A,  514,  modifying  decree  (D.  O.) 
241  F.  969. 

The  use,  in  a  charter  by  the  owner 
of  the  deck  of  a  ship  for  the  carriage 
of  a  deck  load  of  piling,  of  the  words 
"all  other  usual  terms  and  conditions," 
held  not  to  import  into  such  charter 
a  provision  of  the  form  of  charter 
adopted  by  the  Shipowners'  Associa- 
tion, for  use  where  the  entire  vessel 
is  chartered,  that  "vessel  to  be  per- 
mitted to  carry  her  usual  deck  load, 
but  at  shipper's  risk";  such  provision 
being  neither  necessary  nor  appropriate 


in  a  charter  of  the  deck  space  alone. 
The  Carlos  (D.  C.)  237  F.  731. 

Under  a  bill  of  lading  exempting  the 
ship  from  liability  for  leakage,  it  can- 
not be  held  responsible  for  loss  by 
leakage,  unless  it  be  shown  that  there 
was  negligence  in  the  loading,  stowing, 
or  carriage  of  the  cargo.  The  Arpillao 
(D.  C.)  241  F.  282. 

Provisions  of  bill  of  lading  relating 
tc  tim«  for  giving  of  notice  and  mak- 
ing claim  for  damage  to  cargo,  where 
amount  of  damage  could  not  be  as- 
certained within  such  time,  construed. 
Jamison  v.  New  York  &  P.  R.  S.  S.  Co. 
(D.  C.)  241  F.  389. 

Under  provision  of  bill  of  lading,  held 
that,  where  dates  were  removed  be- 
fore notice  of  damage,  there  could  be 
no  recovery  for  the  damage.  William 
A.  Higgins  &  Co.  v.  Anglo-Algerian  S. 
S.  Co.  (D.  C.)  242  F.  568,  decree  re- 
versed Higgins  V.  Same  (0.  C.  A.)  248 
F.  386. 

Provision  in  bill  of  lading  that  light- 
erage shall  be  "at  risk  and  expense  of 
the  cargo"  does  not  relieve  the  ship 
from  liability  for  loss  or  damage  to 
cargo  during  lighterage  through  its 
culpable  negligence.  The  Ogeechee 
(D.  C.)  248  F.  803. 

A  bill  of  lading  clause  providing  that, 
in  the  event  of  liability  against  vessel 
or  owners,  no  value  should  be  placed 
on  the  merchandise  higher  than  the 
invoice  cost,  not  exceeding  jl50  per 
freight  ton,  and  relatively  for  any  por- 
tion thereof,  or  exceeding  £20  per  pack- 
age, limits  liability  to  €50  per  ton  in 
any  case,  and  also  to  £20  per  package, 
and  shipper  did  not  have  option  to 
choose  whether  its  goods  came  under 
one  or  the  other  of  these  figures.  The 
Koan  Maru  (D.  C.)  251  F.  384. 

Where  a  bill  of  lading  limiting  the 
carrier's  liability  to  1,000  francs  per 
package  in  case  value  was  not  declar- 
ed, provided  that  the  indemnity  should 
be  calculated  pro  rata,  etc.,  held,  that 
the  amount  recoverable  should  bear 
that  proportion  to  the  Indemnity  that 
the  amount  of  the  loss  bore  to  the 
value  of  the  entire  package.  Kuhnhold 
V.  Compagnie  G^n(^rale  Transatlantique 
(D.  C.)  251  F.  387. 

II.  Stowage^Customd— A  custom  of 
stowing  cargo  an  a  particular  part  of 
the  vessel  never  can  be  justification 
for  stowing  more  of  a  cargo  there  than 
all  of  the  conditions,  in  their  relation 
to  physical  surroundings,  will  justify. 
The  San  Guglielmo  (D.  C.)  241  ¥.  969. 

A  vessel,  which  accepts  goods  which 
require  special  care  in  their  stowage, 
must  exercise  such  care,  and  is  liable 
for  damage  resulting  from  negligent 
stowage,  even  when  the  character  of 
the  damage  is  within  the  exception 
contained  in  the  bill  of  lading.     Id. 

13.  Custody  and  care^— A  ship  can- 
not exem-pt  herself  from  liability  for 
negligence  in  caring  for  cargo  during 
voyage.     The   Skipton   Castle,  243   F. 
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523,  156  O.  C.  A.  221,  affirming  decree 
(D.  C.)  223  F.  839. 

Under  bill  of  lading,  covering  ship- 
ment of  green  lemons  by  sea  and  au- 
thorizing carrier  to  unload  immediately 
on  arrival  and  to  store  them  at  ship- 
per's charge,  carrier  would  be  liable  for 
its  own  negligence  in  caring  for  the 
shipment  in  storage.  Castiglione  v. 
Austro-Americana  S.  S.  Co.  (Sup.)  167 
N.  Y.  S.  989,  180  App.  Div.  354. 

15.  D  el  I  very  .F— Action  of  muster  of 
German  steamship  in  seeking  an  Amer- 
ican port  when  within  1070  miles  of 
England  held  not  an  actionable  breach 
of  obligation  to  transport  gold  from 
New  York  to  such  port  and  then  to 
France  where  master  had  received  a 
wireless  that  war  had  broken  out  with 
England,  France,  and  Russia  and  to 
return  to  New  York.  North  German 
Lloyd  v.  Guaranty  Trust  Co.,  37  S.  Ct. 
490,  244  U.  S.  12,  61  L.  Ed.  960,  re- 
versing  decree  The  Kronprinzessin  Ce- 
cilie,  238  F.  668,  151  C.  C.  A.  518. 

Though  bill  of  lading  declared  that 
steamship  owner  should  not  be  liable 
for  any  claim  of  which  notice  was  not 
given  before  removal  of  goods,  con- 
signees, who  removed  part  of  goods 
without  notice,  may  recover  for  damage 
to  other  goods,  which  were  left  on  the 
wharf  and  later  were  destroyed  by  the 
board  of  health.  The  8an  Guglielmo, 
249  F.588,  161  O.  C.  A.  514,  modify- 
ing decree  (D.  0.)  241  F.  969. 

§  8030.  (Act  Feb.  13,  1893,  c.  105. 
relieving  from  exercise  of  due 
sels,  prohibited. 

Validity  of   partlcuiar  exemptions.— 

A  carrier  by  water  may,  by  contract, 
exempt  itself  from  liability  for  loss 
occurring  from  ^'dangers  of  navigation" 
or  "unavoidable  accident."  Rosenwald 
V.  Oregon  City  Transp.  Co.,  163  P.  831, 
84  Or.  15.  judgment  modified  on  re- 
hearing 164  P.  189,  84  Or.  15. 

Construction  and  effect  of  exemption. 

— ^Provision  of  bill  of  lading  except- 
ing dangers  of  navigation  cannot  be 
permitted  to  affect  requirement  of  sea- 

§  8031.  (Act  Feb.  13,  1893,  c.  105, 
errors  of  navigation,  dangers 

8.  Construction  of  section  In  general. 

— This  section  should  be  strictly  con- 
strued and  not  extended  to  include  ex- 
emptions not  clearly  within  its  scope. 
Mallory  S.  S.  Co.  v.  Harriss-Irby  Cot- 
ton Co.  (Tex.  Civ.  App.)  204  S.  W. 
780. 

9.  Applicability     of     section.— Where 

the  master,  through  whose  negligence 
or  error  in  navigation  a  stranding  oc- 
curred, was  a  part  owner  of  the  ves- 
sel, the  Harter  Act  does  not  exempt 
his  interest  from  liability.  The  Iluma- 
rock  (D.  C.)  234  F.  716. 

12.  Effect  of  sectiond— The  Harter 
Act   docs    not   exonerate   a   tug   from 
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Shipper  and  consignee  of  green  lem- 
ons, who  under  bill  of  lading  was 
charged  for  heated  storage  for  10  days 
after  arrival,  had  a  right  to  rely  on 
carrier's  proper  care  for  shipment,  and 
was  not  bound  to  remove  them  at  his 
peril  as  soon  as  he  learned  of  arrival. 
Castiglione  v.  Austro-Amerieana  S.  S. 
Co..  1(57  N.  Y.  S.  989,  180  App.  Div. 
354. 

16.  Burden  of  proofs— The  burden  of 
proof  to  show  that  damage  to  cargo 
after  it  has  been  delivered  to  the  ship 
was  from  a  cadse  within  an  exception 
in  the  bills  of  lading  rests  on  the  car- 
rier.   The  ZuUa  (D.  C.)  235  F.  433. 

21.  Stowage  held  negllgentw^See  The 
Carlos  (D.  C.)  237  F.  731;  The  San 
GugUelmo  (D.  C.)  241  F.  969;  Gul- 
den V.  Hijos  de  Jose  Taya  S.  en  O. 
(D.  C.)  243  F.  780. 

23.  Cause  of  lose  held  to  be  negli- 
gence in  custody  and  care.— See  The 
Skipton  Castie,  243  F.  523,  156  C.  C. 
A.  221,  affirming  decree  (D.  C.)  223  F. 
839. 

25.  Cause  of  loss  held  to  be  negli- 
gence in  delivery  of  cargo.— See  Toxa- 
way  Tanning  Co.  v.  Sulzberger  &  Sons 
Co..  242  F.  888,  155  C.  C.  A.  476,  cer- 
tiorari denied  Karber  &  Co.  v.  Same, 
38  S.  Ct.  13,  245  U.  S.  657,  62  L.  EA 
534. 

Cited    without    definite    application. 

The  Seven  Bells  (C.  C.  A.)  241  F.  43. 

§  2.)  Clauses  in  bills  of  lading 
diligence  in  equipping,  etc.,  ves- 

worthiness  under  this  section.  The 
Benjamin  Noble,  244  F.  95,  156  C.  C. 
A.  523.  affirming  decree  (D.  C.)  232  F. 
382. 

Provisions  in  a  carrier's  contract, 
exempting  it  from  loss  to  goods  due  to 
'^dangers  of  navigation"  and  "unavoid- 
able accident"  are  broader  than  term 
**act  of  God,"  and  excuse  it  wherr  a 
collision  occurred  without  its  fault. 
Rosenwald  v.  Oregon  City  Transp.  Co., 
163  P.  a'il.  84  Or.  15,  judgment  mod- 
ified on  rehearing  164  P.  189,  84  Or.  15. 

§  3.)  Limitation  of  liability  for 
of  the  sea,  acts  of  God,  etc. 

liability  for  loss  of  cargo  on  a  barge 
which  she  was  towing,  due  to  negligent 
towage,  where  both  tug  and  barge  be- 
longed to  the  same  owner,  since  the 
tug  and  barge  cannot  be  considered  a 
single  vessel,  nor  is  the  tug  transport- 
ing the  cargo  of  the  barge.  The  Coast- 
wise, 233  F.  1,  147  C.  C.  A.  71,  af- 
firming decree  (D.  C.)  230  F.  505. 

Under  this  section,  charterer,  though 
the  owner  retained  control  of  naviga- 
tion of  vessel  by  selection  of  master 
and  crew,  held  to  have  assumed  marine 
risk  on  cargo,  so  that  he  could  not  re- 
cover of  the  owner,  where  it  was  jet- 
tisoned;  the  vessel  having  been  strand- 
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ed  without  Def^ligence.    Lewis,  Ander- 

nn.  Foard  Sl  Go.  t.  Kotzebue  Trading 

&  Transportation  Co.  (D.  C.)  236  F. 
997. 

Flndiiis  that  ft  steamship  company 
was  not  liable  for  damai^es  to  shipment 
dne  to  hnrricane,  under  this  section, 
preyents  a  recovery  against  a  connect- 
ing railroad  carrier.  Texas  ft  P.  Ry. 
Co.  y.  Erambert  (Tex.  Civ.  App.)  184 
8.  W.  274. 

,  14.  Seaworthinoss^— A  barge  and 
laoDch,  used  as  a  tow  boat,  operated  as 
a  single  vessel  for  the  carriage  of 
goods,  held  liable  for  loss  of  the  cargo 
of  the  barge,  on  the  ground  that  they 
were  insufficient  for  the  service,  in 
that  the  launch  was  not  of  sufficient 
power.  The  Seven  Bells,  241  F.  43, 
154  C.  C.  A.  43. 

The  temporary  jamming  of  the  steer- 
ing gear  of  a  steamship,  causing  a  col- 
lision with  another  vessel,  held,  under 
the  facts  shown,  not  to  constitute  un- 
seaworthiness, which  rendered  the  ves- 
sel liable  to  the  charterer  for  resulting 
damage  to  the  cargo.  The  Hispania, 
242  F.  266,  155  O.  C.  A.  105. 

OTerloading  vessel  I'enders  her  un- 
seaworthy.  The  Benjamin  Noble,  244 
F.  85,  156  C.  C.  A.  523,  affirming  de- 
cree (D.  C.)  232  F.  382. 

The  charterer  of  a  scow  to  lighter  a 
ship  is  entitled  to  assume  that  she  is 
ordinarily  fitted  for  the  purpose  for 
which  the  owner  chartered  her  and  is 
under  no  obligation  to  equip  her  with 
a  pump  when  she  is  not  so  equipped. 
Naylor  ft  Co.  v.  Terminal  Shipping  Co. 
(D.  C.)  237  F.  726. 

Existence  of  implied  warranty  of  sea- 
worthiness does  not  necessai^ily  exclude 
application  of  doctrine  of  assumption 
of  risk  of  unseaworthiness  by  shipper. 
8nn  Co.  v.  Pliiladelphia  Transportation 
k  Lighterage  Co.  (D.  C.)  244  F.  680. 

A  deck  scow,  which  sinks  while  being 
loaded  by  reason  of  ordinary  leaking 
through  open  seams,  although  she  is 
listed,  so  that  one  rail  is  even  with  the 
water,  is  unseaworthy,  and  liable  for 
the  cargo  lost.  The  Adah  (D.  C.)  245 
F.37a 

15.  —  Fitness  for  cargo  and  stow- 

ti«^Whether  a  vessel  is  seaworthy, 
as  between  owner  and  shipper,  depends 
on  whether  she  is  reasonably  fit  to  car- 
ry safely  and  without  damage  the  par- 
ticular cargo  which  she  undertakes  to 
transport.  The  Jeanie,  236  F.  463,  149 
C.  C.  A.  515,  reversing  decree  The 
Jeannie  (D.  C.)  225  F.  178. 

17.  Diligence  to  render  vessel  sea- 
worthyw— In  the  absence  of  affirmative 
eyidence  of  the  exercise  of  diligence  to 
Dttke  a  vessel  seaworthy,  the  owner 
cannot  invoke  the  provisions  of  this 
wction  as  defense  against  liaDility  for 
ctrgo  damage.  Herman  v.  Compagnie 
O^n^rale  Transatlantique,  242  F.  869, 
155  C.  C.  A.  447. 

18.  Manning  and  equip ment.^That 
the  captain  of  a  vessel  lost  had  never 


before  served  in  that  capacity  is  not  in 
itself  sufficient  to  charge  the  owner 
with  negligence  which  will  debar  him 
from  the  right  to  limit  his  liability. 
The  Benjamin  Noble  (D.  C.)  232  F. 
382. 

19.  Management      or      navigation.— 

Though  vessel  became  stranded,  and 
part  of  cargo  was  jettisoned  by  mas- 
ter's orders,  master  and  crew  cannot 
be  found  guilty  of  negligence  in  navi- 
gating vessel,  where  there  was  no  tes- 
timony showing  want  of  skill  or  negli- 
gence. Lewis,  Anderson,  Foard  &  Co. 
V.  Kotzebue  Trading  &  Transportation 
Co.  (D.  C.)  236  F.  997. 

Dry-docking  a  steamship  in  Hong 
Kong,  with  part  of  her  cargo  on  board, 
where  it  was  in  accordance  with  the 
general  custom  of  the  port,  held  not  a 
deviation  which  rendered  her  liable  for 
cargo  lost.  The  Indrapura  (D.  C.)  238 
F.  853. 

This  section  does  not  exempt  a  ves- 
sel owner  from  liability  for  loss  due  to 
his  negligence,  such  as  the  negligent 
covering  of  a  hatch.  Mallory  S.  S.  Co. 
V.  Harriss-Irby  Cotton  Co.  (Tex.  Civ. 
App.)  204  S.  W.  789. 

20. Loading      and      unloading.— 

Damage  resulting  to  cargo  while  the 
vessel  is  being  loaded  at  her  pier  is  not 
damage  resulting  from  "faults  or  errors 
in  navigation  or  in  the  management  of 
the  vessel,"  within  the  exemption  of 
this  section.  The  Jeanie,  236  F.  463, 
149  C.  C.  A.  515,  reversing  decree  The 
Jeannie  (D.  C.)  225  F.  178;  The  ZuUa 
(D.  C.)  235  F.  433. 

23.  Dangers  of  the  sea  or  other  nav- 
igable waters. — After  a  shipment  has 
been  overtaken  by  a  storm  that  may  be 
properly  classed  as  an  act  of  God,  it  is 
the  duty  of  the  carrier  to  exercise  at 
least  reasonable  diligence  in  endeavor- 
ing to  save  the  shipment  and  prevent 
further  loss.  McNeil  Higgins  Co.  v. 
Old  Dominion  S.  S.  Co.,  235  F.  854, 
149  C.  C.  A.  166. 

A  shipowner  is  not  relieved  from  lia- 
bility for  loss  or  damage  to  cargo  from 
perils  of  the  sea,  where  his  own  fault 
or  negligence  contributed  to  such  loss 
or  damage.  The  Jeanie,  236  F.  463, 
149  C.  C.  A.  515,  reversing  decree  The 
Jeannie  (D.  C.)  225  F.  178. 

An  exception  in  bills  of  lading  of  lia- 
bility for  damage  from  perils  of  the  sea 
does  not  protect  the  ship  or  owner 
from  liability  for  damage  to  cargo  from 
sea  water,  in  the  absence  of  evidence 
to  show  what  caused  the  entry  of  the 
water.  Herman  v.  Compagnie  (i^^n^ralo 
Transatlantique,  242  F.  859,  155  C.  C. 
A.  447. 

A  ship  is  not  exonerated  from  liabil- 
ity for  damage  to  cargo  on  the  ground 
■  of  perils  of  the  sea,  where  the  weather 
encountered  was  no  worse  than  was  to 
be  expected  in  view  of  the  voyago  and 
the  season.  The  Erskine  M.  Phelps  (D. 
C.)  231  F.  767. 

A  lumber  steamer  held  not  liable  for 
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goods  lost  through  perils  of  the  sea 
from  which  liability  it  was  exempted  by 
the  bill  of  lading,  because  the  goods 
were  stowed  on  deck  where  that  was 
the  general  custom  of  such  vessel.  The 
Del  Norte  (D.  C.)  234  F.  667. 

Damage  to  cargo,  caused  by  the  slip- 
ping of  heavy  steel  rod  from  the  sling 
while  being  loaded,  making  a  hole  in  the 
bottom,  which  sunk  the  ship,  is  not 
within  exception  in  the  bills  of  lading 
as  to  perils  of  the  sea.  The  Zulia  (D. 
C.)  235  F.  433. 

Schooner  held  not  exonerated  from 
liability  for  damage  to  sugar  cargo 
from  sea  water  on  ground  that  it  was 
caused  by  dangers  of  sea,  witbin  ex- 
ception in  bill  of  lading.  The  Govern- 
or Powers  (D.  C.)  243  F.  961. 

26.  Procedure^— Whether  damage  to 
cargo  was  caused  by  peril  of  sea,  within 
exception  in  bills  of  lading,  is  question 
of  fact,,  to  be  determined  upon  circum- 
stances of  each  case.  The  Governor 
Powers  (D.  C.)  243  F.  961. 

28.  Burden  of  proofs— Where  cargo 
delivered  on  board  in  good  condition 
was  lost,  the  owner  of  the  vessel  has 
the  burden  of  proving  that  the  loss  oc- 
curred from  a  cause  which  relieves  it 
from  liability.  The  Benjamin  Noble  (D. 
C.)  232  F.  382;  The  Governor  Powers 
(D.  C.)  243  F.  961;  Mallory  S.  S.  Co. 
V.  Harriss-Irby  Cotton  Co.  (Tex.  Civ. 
App.)  204  S.  W.  789. 

In  proceeding  for  limitation  of  lia- 
bility against  claim  for  loss  of  cargo,  it 
is  incumbent  on  the  shipowner  to  prove 
that  vessel  was  seaworthy  at  beginning 
of  voyage  or  that  due  diligence  had  been 
used  to  make  her  so.  The  Benjamin 
Noble,  244  F.  95,  156  C.  C.  A.  523,  af- 
firming decree  (D.  C.)  232  F.  382. 


Shipowner,  to  avoid  liability  for  dam- 
age to  cargo  from  faults  or  errors  in 
navigation  or  management  of  vessel, 
under  Barter  Act,  has  burden  of  prov- 
ing that  she  was  seaworthy  at  beginning 
of  voyage,  or  due  diligence  was  used  to 
make  her  so.  The  Governor  Powers 
(D.  C.)  243  r.  961. 

Shipowner  has  burden  of  proving  af- 
firmatively that  due  diligence  was  exer- 
cised to  make  ship  seaworthy  before  he 
can  claim  exemption  given  by  Harter 
Act  from  liability  for  losses  due  to  er- 
rors of  navigation  or  management. 
The  Carisbrook  (D.  O.)  247  F.  583. 

30.  Vessel  held  to  be  unseaworthy.— 

See  The  Julia  Luckenbach,  235  F.  388, 
148  C.  C.  A.  650;  The  Jeanie,  236  F. 
463,  149  C.  C.  A.  515,  reversing  decree 
The  Jeannie  (D.  C.)  225  F.  178;  The 
Benjamin  Noble  (D.  C.)  232  F.  382; 
Naylor  &  Co.  v.  Terminal  Shipping  Co. 
(D.  C.)  237  F.  725;  Jamison  v.  New 
York  &  P.  R.  S.  S.  Co.  (D.  C.)  241  F. 
389;  The  H.  &  S.  No.  3  (D.  C.)  243  F. 
725. 

31.  Due  diligence  to  make  the  vessel 
seaworthy  held  not  to  have  been  shewn. 

—See  Compagnie  Maritime  Francaise  v, 
Meyer,  248  F.  881,  160  C.  C.  A.  639. 

35.  Loss  held  not  due  to  dangers  of 
the  sea  or  other  navigable  waters.— See 

The  Zulia  (D.  C.)  235  F.  433. 

36.  Loss  held  to  be  due  to  dangers  of 
the  sea  or  other  navigable  waters.— See 
Osage  Tie  &  Timber  Co.  v.  Gorg-Mur- 
phy  Timber  &  Grain  Co.  (Mo.  App.)  191 
S.  W.  1026. 

37.  Loss  caused  by  fault  or  error  ^n 
navigation  or  management  of  the  vessel. 

—See  The  Humarock  (D.  C.)  234  F.  716. 


§  8032.  (Act  Feb.  13,  1893,  c.  105,  §  4.)     Bills  of  lading  required  to 
be  issued;   contents. 


6.  Right  tOr  and  suflRciency  of,  bill  of 
lading^— A  shipper  held  not  bound  by 
the  terms  of  bills  of  lading  to  which 
it  did  not  assent  and  which  were  not 
delivered  to  nor  received  by  its  au- 
thorized agents.  The  Jeanie,  236  F. 
463,  149  C,  C.  A.  515,  reversing  de- 
cree The  Jeannie  (D.  C)  225  F.  178. 

9.  Provisions  of  bills  of  lading  as  to 
quantity  or  condition  of  goods^— Where 

a  bill  of  lading  recited  that  a  ship- 
ment of  olives  was  received  in  appar- 
ent good  order  and  condition,  and  there 
was   no   qualification,    except  that   the 


vessel  should  not  be  responsible  for  the 
contents  of  the  parcele,  the  admission 
is  sufficient  prima  facie,  in  a  suit  for 
injuries  to  olives  due  to  the  breaking 
of  the  barrels  in  which  they  were  pack- 
ed, that  such  barrels  were  in  good 
condition  when  received.  Gulden  v. 
Hijos  de  Jose  Taya  S.  en  C.  (C.  C.  A.) 
252  F.  577. 

Cited    without    definite    application, 

The  Benjamin  Noble  (D.  C.)  232  F. 
382;  The  H.  &  S.  No.  3  (D.  C.)  243 
F.  725. 


§  8033.  (Act  Feb.  13,  1893,  c.  105,  §  5.)     Penalty  for  violations  of 
act;   lien;   recovery. 

treated  as  an  admiralty  award,  and  not 
as  a  finding  of  a  jury.  U.  S.  v:  James 
W.  EI  well  &  Co.  (C.  0.  A.)  250  F.  939. 

Amount  of  penalty.— An  award  ot  the 
maximum  penalty  of  $2,000  for  viola- 
tion of  this  section,  for  refusal  to  is- 
sue clear  bill  of  lading,  etc.,  held  ex- 
cessive, it  appearing  under  the  drcum- 


Suits  for  penalty^-Where  both  par- 
ties to  a  proceeding  to  collect  a  pen- 
alty prescribed  by  this  section  consent- 
ed to  treat  it  as  one  in  admiralty, 
though,  as  the  libel  was  in  personam, 
it  was  not  within  the  admiralty  juris- 
diction of  the  court,  the  award  of  the 
District    Court   should   on   appeal    be 
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stances  that  respondent  acted  in  good  Cited    without    definite    application, 

faith,  tnd   such   award  should   be   re-  The  Benjamin  Noble   (D.  0.)   232  F. 

doced  to  $1,000.    U.   8.   v.  James  W.  382;  The  H.  &  8.  No.  3  (D.  O.)  248  F. 

ElweU  &  Co.  (C.  C.  A.)  250  F.  939.  725. 

§  8034.  (Act  Feb.  13»  1893,  c.  105,  §  6.)     Existing  laws  not  repealed. 

CitMl    without    definite    application,      382;    The  H.  &  8.  No.  3  (D.  G.)  243 
The  Benjamin  Noble   (D.  C.)   232  F.       F.  725. 

§  8035.  (Act  Feb.  13,  1893,  c.  105,  §  7.)     Certain  provisions  of  act 
not  to  apply  to  transportation  of  live  animals. 

Cited    without    definite    applloatlon,      382;   The  H.  &  8.  No.  3  (D.  C.)  243 
The  Benjamin  Noble   (D.  C.)   232  F.      F.  725. 


CHAPTER  SEVEN— tOG  BOOKS 

§  8037.  (R.  S.  §  4291.)     Mode  of  making  entries.  ' 

Cited    without    definite    application. 
The  EUen  litUe  (D.  O.)  246  F.  151. 
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MESTIC COMMERCE 

Sec.  Sec. 

8083.  Name  and  port  to  be  painted  on  8095d.  Same;   penalty  for  violations  of 

stern  of  vessel.  act. 

8005a.  Numbering  certain  undocutnent-  8005e.  Same;    regulations  for  enforce- 

ed  vessels.  ment  of  act. 

8095b.  Same;     award    and    record    of  8095f.  Same;    time  of  taking  effect  of 

numbers.  act. 

8095c.  Same;    notice  of  destruction  or  8096.  Transportation   of  passengers  in 

change   of  ownership   of  ves-  foreign  vessels. 

sels.  8097.  Transportation  of  merchandise  in 

foreign  vessels. 

§  8083.  (R.  S.  §  4334.)     Name  and  port  to  be  painted  on  stem  of 
vessel. 

"Port."— Regardless    of   Rev.    St.    §§  and  latitude  on  high  seas,  where  vessels 

4178.  4334  (Comp.   St.  1916,  §f  7758,  were  to  be  met  and  provisioned,  is  not 

8083),    a    port    is    ordinarily    deemed  a    ''port."    Hamburg- American    Steam 

something    more    than    a    mere    road-  Packet  Co.  v.  U.  S.  (G.  C.  A.)  250  F. 

stead,  and  a   place  fixed  by  longitude  747. 

§  8095a.  (Act  June  7,  1918,  c.  93,  §  1.)  Numbering  certain  undoc- 
umented vessels. 
Every  undocumented  vessel,  operated  in  whole  or  in  part  by  ma- 
chinery, owned  in  the  United  States  and  found  on  the  navigable 
waters  thereof,  except  public  vessels,  and  vessels  not  exceeding 
sixteen  feet  in  length  measured  from  end  to  end  over  the  deck  ex- 
cluding sheer,  temporarily  equipped  with  detachable  motors,  shall 
be  numbered.  Such  numbers  shall  be  not  less  in  size  than  three 
inches  and  painted  or  attached  to  each  bow  of  the  vessel  in  such 
manner  and  color  as  to  be  distinctly  visible  and  legible.  (40  Stat. 
602.) 

This  section  and  the  five  sections  next  following  constituted  an  act  entitled 
"An  act  to  require  numbering  and  recording  of  undocumented  vessels/*  dted 

above. 

§  8095b.  (Act  June  7,- 1918,  c.  93,  §  2.)  Same;  award  and  record 
of  numbers. 
The  said  numbers,  on  application  of  the  owner  or  master,  shall 
be  awarded  by  the  collector  of  customs  of  the  district  in  which  the 
vessel  is  owned  and  a  record  thereof  kept  in  the  customhouse  of 
the  district  in  which  the  owner  or  managing  owner  resides.  No 
numbers  not  so  awarded  shall  be  carried  on  the  bows  of  such  vessel. 
(40  Stat.  602.) 

See  note  to  §  8005a,  ante. 

§  8095c.  (Act  June  7,  1918,  c.  93,  §  3.)     Same;   notice  of  destruc- 
tion or  change  of  ownership  of  vessels. 

Notice  of  destruction  or  abandonment  of  such  vessels  or  change 
in  their  ownership  shall  be  furnished  within  ten  days  by  the  own- 
ers to  the  collectors  of  customs  of  the  districts  where  such  numbers 
were  awarded.  Such  vessel  sold  into  another  customs  district  may 
be  numbered  anew  in  the  latter  district.  (40  Stat.  602.) 
See  note  to  §  8095a,  ante. 

§  8095d.  (Act  June  7,  1917,  c.  93,  §  4.)  Same ;  penalty  for  viola- 
tions of  act. 
The  penalty  for  violation  of  any  provision  of  this  Act  shall  be 
$10,  for  which  the  vessel  shall  be  liable  and  may  be  seized  and  pro- 
ceeded  against  in  the  district  court  of  the  United  States  in  any  dis- 
trict in  which  such  vessel  may  be  found.    Such  penalty  on  applica- 
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r 

tion  may  be  mitigated  or  remitted  by  the  Secretary  of  Commerce. 
(40  Stat.  602.) 

See' note  to  |  8096ia,  ante 

§  8095e.  (Act  June  7,  1918,  c  93,  §  5.)     Same;  regulations  for  en- 
forcement of  act. 
The  Secretary  of  Commerce  shall  make  such  regulations  as  may 
be  necessary  to  secure  proper  execution  of  this  Act  by  collectors 
of  customs  and  other  officers  of  the  Government.     (40  Stat.  602.) 

See  note  to  §  8095a,  ante. 

§  8095f.  (Act  June  7, 1918,  c.  93,  §  6.)     Same ;  time  of  taking  effect 
of  act. 
This  Act  shall  take  effect  six  months  after  its  passage.     (40 
Stat.  602.) 

See  note  to  {  8095a,  ante. 

§  8096.  (Act  June  19,  1886,  c.  421,  §  8,  as  amended.  Act  Feb.  17, 
1898,  c.  26,  §  2.)     Transportation  of  passengers  in  foreign  ves- 
sels. 
Transportation   through  foreign  wa-      sengers  go  ashore  for  brief  stays  at 
t«rs/-^he   transportation    of    passen-      intervening  foreign  ports,  is  a  violation 
gers  by  foreign  vessels  from  San  Juan,       of  this  section.    30  Op.  Atty.  Gen.  44. 
Porto  Rico,  to  the  port  of  New  York,  Cited    without    dellnito    application, 

notwithstanding  the  fact  that  the  pas-      30  Op.  Atty.  Gen.  3. 

§  8097.  (Act  Feb.  17,  1898,  c.  26,  §  1.)     Transportation  of  merchan- 
dise in  foreign  vessels. 

Stopping  at  fntormediate  portSw-^The  boundary    to    Whitehorse,    in    Yukon 

transportation      of      merchandise      on  Territory,  and  thence  by  foreign  ves- 

tkrough  bills    of   lading    by   American  sels  down  the  rivers,  across  the  inter- 

Tessels    from     Seattle     to     Skagway,  national  boundary  again,  to  Fairbanks, 

thence  by  rail  over  the  White  Pass  and  would  not  violate  the  provisions  of  this 

Ynkon  route  across  the  international  section.    30  Op.  Atty.  Gen.  3. 
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TITLE  L  A— UNITED  STATES  SHIPPING  BOARD, 

NAVAL  AUXILIARY  AND  RESERVE, 

AND  MERCHANT  MARINE 


Sec. 

8146a.  Terms  defined. 
8146aa.  Corporation,  partnership  or  as- 
sociation not  a  citizen;    act 
applied  to  receivers  and  trus- 
tees. 
8146ddd.  Payment  for  charter  hire  of 

vessels. 
8146e.  Registration,  enrollment,  and  li- 
censing of  vessels;  coast- 
wise trade ;  vessels  purchas- 
ed, chartered  or  leased ;  use 
or  disposition  of  vessels  in 
time  of  war  or  national  emer- 
gency. 
8146f.  Formation    of    corporations    for 

purchase,  etc.,  of  vessels. 
8146fff.  Audit  of  financial  transactions 

of  Corporation. 
8146gg.  Prohibition    of    rebates,    using 
"fighting     ship"     discrimina- 
tion. 
8146r(l).  Foreign    registry    of    vessels; 
sale  or  other  disposition  of 
vessels ;    construction  of  ves- 
sels for  persons  not  citizens ; 
control      of      corporations ; 


Sec. 

sailing  of  vessels   not  docu- 
mented. 
8146r(2).  Forfeitures. 
8146rt3).  Prima  facie  evidence. 
8146r(4).  Record  of  sale  or  other  dis- 
position of  vessels. 
8146r(5).  Approvals  by  board. 
8146r(6).  Documented  vessels. 
8146r(7).  End  of  war  or  emergency. 
8146r(8).  CiUtion  of  Act. 
8146rr.  Seizure    of    vessels    owned    by 
corporations,  citizens  or  sub- 
jects of  nations  with   which 
United  States  is  at  war ;   op- 
eration,    lease     or     charter 
thereof. 
8146b.  Same;    board  of  survey  to   de- 
termine    value      of      vessels 
seized. 
8146t.  Purchase,  condemnation  or  lease 
of    land    to    house    employes; 
construction     and     lease     of 
houses ;      loans       to  -  provide 
houses ;    payment  of  compen- 
sation ;    definitions ;   appropri- 
ation;    contracts;     report    to^ 
Congress. 


§  8146a.  (Act  Sept  7,  1916,  c.  451,  §  1,  as  amended,  Act  July  15, 
1918,  c.  152,  §  1.)     Terms  defined. 

When  used  in  this  Act : 

The  term  "common  carrier  by  water  in  foreign  commerce"  means 
a  common  carrier,  except  ferryboats  running  on  regular  routes,  en- 
gaged in  the  transportation  by  water  of  passengers  or  property  be- 
tw^een  the  United  States  or  any  of  its  Districts,  Territories,  or  pos- 
sessions and  a  foreign  country,  whether  in  the  import  or  expK>rt 
trade:  Provided,  That  a  cargo  bpat  commonly  called  an  ocean 
tramp  shall  not  be  deemed  such  "common  carrier  by  water  in  for- 
eign commerce." 

The  term  "common  carrier  by  water  in  interstate  commerce" 
means  a  common  carrier  engaged  in  the  transportation  by  water  of 
passengers  or  property  on  the  high  seas  or  the  Great  Lakes  on  reg- 
ular routes  from  port  to  port  between  one  State,  Territory,  District, 
or  possession  of  the  United  States  and  any  other  State,  Territory, 
District,  or  possession  of  the  United  States,  or  between  places  in 
the  same  Territory,  District,  or  possession. 

The  term  "common  carrier  by  water"  means  a  common  carrier 
by  water  in  foreign  commerce  or  a  common  carrier  bv  water  in  in- 
terstate commerce  on  the  high  seas  or  the  Great  Lakes  on  regular 
routes  from  port  to  port. 

The  term  "other  person  subject  to  this  Act"  means  any  person 
not  included  in  the  term  "common  carrier  by  water,"  carrying  on 
the  business  of  forwarding  or  furnishing  wharfage,  dock,  warehouse, 
or  other  terminal  facilities  in  connection  with  a  common  carrier  by 
water. 

The  term  "person"  includes  corporations,  partnerships,  and  asso- 
ciations, existing  under  or  authorized  by  the  laws  of  the  United 
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States,  or  any  State,  Territory,  District,  or  possession  thereof,  or  of 
any  foreign  country. 

The  term  "vessel"  includes  all  water  craft  and  other  artificial 
contrivances  of  whatever  description  and  at  whatever  stage  of  con- 
struction, whether  on  the  stocks  or  launched,  which  are  used  or 
are  capable  of  being  or  are  intended  to  be  used  as  a  means  of  trans- 
portation on  water. 

The  term  "documented  under  the  laws  of  the  United  States," 
means  "registered,  enrolled,  or  licensed  under  the  laws  of  the  Unit- 
ed States."    (39  Stat.  728.    40  Stat.  900.) 

Thig  section  was  amended  by  Act  July  15,  1918,  a  152,  §  1,  cited  above,  by 
adding  thereto  the  last  two  paragraphs  as  set  forth  above. 

§  8146aa.  (Act  Sept.  7»  1916,  c.  451,  §  2,  as  amended,  Act  July  15, 
1918,  c.  152,  §  2.)  Corporation,  partnership  or  association 
not  a  citizen;  act  applied  to  receivers  and  trustees. 

Within  the  meaning  of  this  Act  no  corporation,  partnership,  or 
association  shall  be  deemed  a  citizen  of  the  United  States  unless 
the  controlling  interest  therein  is  owned  by  citizens  of  the  Ui)ited 
States,  and,  in  the  case  of  a  corporation,  unless  its  president  and 
managing  directors  are  citizens  of  the  United  States  and  the  cor- 
poration itself  is  organized  under  the  laws  of  the  United  States  or 
of  a  State,  Territory,  District,  or  possession  thereof. 

The  controlling  interest  in  a  corporation  shall  not  be  deemed  to 
be  owned  by  citizens  of  the  United  States  (a)  if  the  title  to  a  ma- 
jority of  the  stock  thereof  isi  not  vested  in  such  citizens  free  from 
any  trust  or  fiduciary  obligation  in  favor  of  any  person  not  a  citi- 
zen of  the  United  States ;  or  (b)  if  the  majority  of  the  voting  pow- 
er in  such  corporation  is  not  vested  in  citizens  of  the  United  States ; 
or  (c)  if  through  any  contract  or  understanding  it  is  so  arranged 
that  the  majority  of  the  voting  power  may  be  exercised,  directly 
or  indirectly,  in  behalf  of  any  person  who  is  not  a  citizen  of  the 
United  States;  or  (d)  if  by  any  other  means  whatsoever  control 
of  the  corporation  is  conferred  upon  or  permitted  to  be  exercised 
by  any  person  who  is'  not  a  citizen  of  the  United  States. 

The  provisions  of  this  Act  shall  apply  to  receivers  and  trustees 
of  all  persons  to  whom  the  Act  applies^  and  to  the  successors  or 
assignees  of  such  persons.    (39  Stat.  729.    40  Stat.  900.) 

This  section  was  amended  by  Act  July  15,  1918.  c.  152,  §  2,  cited  above,  by 
adding  thereto  the  second  paragraph  as  set  forth  above. 

§  8146ddd.  (Act  Nov.  4,  1918,  c.  201,  §  1.)  Payment  for  char- 
ter hire  of  vessels. 
The  United  States  Shipping  Board  shall  not  require  payment 
from  the  War  Department  for  the  charter  hire  of  vessels  furnished 
or  to  be  furnished  from  July  1,  1918,  to  June  30,  1919,  inclusive,  for 
the  use  of  that  department  when  such  vessels  are  owned  by  the 
United  States  Government.     (40  Stat.  1022.) 

This  was  a  provision  of  the  "First  Deficiency  Appropriation   Act,  1919," 
dted  above. 

§  8146e.  (Act  Sept.  7,  1916,  c.  451,  §  9,  as  amended,  Act  July  15, 
1918,  c.  152,  §  3.)     Registration,  enrollment  and  licensing  of 
vessels;    coastwise  trade;     vessels    purchased,    chartered    or 
leased ;  use  or  disposition  of  vessels  in  time  of  war  or  national 
emergency. 
Any  vessel  purchased,  chartered,  or  leased  from  the  board  may 
be  registered  or  enrolled  and  licensed,  or  both  registered  and  en- 
rolled and  licensed,  as  a  vessel  of  the  United  States  and  entitled  to 
the  benefits  and  privileges  appertaining  thereto :  Provided,   That 
foreign-built  vessels  admitted  to  American  registry  or  enrollment 
and  license  under  this  Act,  and  vessels  owned,  chartered,  or  leas- 
ed by  any  corporation  in  which  the  United  States  is  a  stockholder, 
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and  vessels  sold,  leased,  or  chartered  to  any  person  a  citizen  of  the 
United  States,  as  provided  in  this  Act,  may  engage  in  the  coast- 
wise trade  of  the  United  States  while  owned,  leased,  or  chartered 
by  such  a  person. 

Every  vessel  purchased,  chartered,  or  leased  from  the  board 
shall,  unless  otherwise  authorized  by  the  board,  be  operated  only 
under  such  registry  or  enrollment  and  license.  Such  veSsiels  while 
employed  solely  as  merchant  vessels  shall  be  subject  to  all  laws, 
regulations,  and  liabilities  governing  merchant  vessels,  whether  the 
United  States  be  interested  therein  as  owner,  in  whole  or  in  part, 
or  hold  any  mortgage,  lien,  or  other  interest  therein.  No  such  ves- 
sel, without  the  approval  of  the  board,  shall  be  transferred  to  a 
foreign  registry  or  flag,  or  sold :  nor,  except  under  regulations  pre- 
scribed by  the  board,  be  chartered  or  leased. 

No  vessel  documented  under  the  laws  of  the  United  States  or 
owned  ^y  any  person  a  citizen  of  the  United  States  or  by  a  corpora- 
tion organized  under  the  laws  of  the  United  States  or  of  any  State, 
Territory,  District,  or  possession  thereof,  except  one  which  the 
board  is  prohibited  from  purchasing,  shall  be  sold  to  any  person 
not  a  citizen  of  the  United  States  or  transferred  to  or  placed  under 
a  foreign  registry  or  flag,  unless  such  vessel  is  first  tendered  to 
the  board  at  the  price  in  good  faith  oflFered  by  others,  or,  if  no  such 
offer,  at  a  fair  price  to  be  determined  in  the  manner  provided  in 
section  ten. 

Any  vessel  sold,  chartered,  leased,  transferred  to  or  placed  under 
a  foreign  registry  or  flag,  or  operated,  in  violation  of  any  provision 
of  this  section  shall  be  forfeited  to  the  United  States,  and  whoever 
violates  any  provision  of  this  section  shall  be  guilty  of  a  misde- 
meanor and  subject  to  a  fine  of  not  more  than  $5,000  or  to  impris- 
onment for  not  more  than  five  years,  or  both.  (39  Stat.  730.  40 
Stat.  900.) 

This  section  was  amended  by  Act  July  15.  1918,  c.  152,  §  3,  cited  above,  to 
read  as  set  forth  above.     For   this  section  as  originally  enacted,  see  U.  S. 
'  Comp.  St.  1916,  §  8146e. 

Notes  of  Deoisioiui 

Liability  for  collision^— Despite  rule 
that  act  of  sovereign  cannot  be  illegal 
within  its  borders,  libel  against  Ameri- 
can vessel,  requisitioned  by  United 
States  Shipping  Board  Emergency 
Fleet  Corporation  and  chartered  to 
French  government,  on  account  of  col- 
lision occurring  on  high  seas  while  ves- 
sel was  in  charge  of  French  crew,  can- 
not be  denied  because  it  would  involve 
scrutiny  of  conduct  of  French  crew. 
The  Florence  R   (D,  C.)  248  F.  1012. 

Where  vessel,  requisitioned  by  United 
States  Shipping  Board  Emergency 
Fleet  Corporation  and  chartered  to 
French    government,   damaged    British 


vessel  in  collision,  such  vessel  is  sub- 
ject, under  this  section,  to  lien  of  col- 
lision though  belonging  to  United 
States  and  operated  by  French  crew. 
Id. 

Liability  to  arre8t.*Under  this  sec- 
tion vessel  requisitioned  by  United 
States  Shipping  Board  Emergency 
Fleet  Corporation,  and  by  United 
States  Shipping  Board  chartered  to 
French  government  as  carrier  of  food, 
held  subject  to  arrest  under  libel  for 
collision  on  high  seas.  The  Florence 
H.  (D.  O.)  248  F.  1012. 

Cited    without    doflnlte    applloation, 

The  Roseric  (D.  CA  254  F.  154. 


§  8146f.  (Act  Sept.  7,  1916,  c.  451,  §  11.)     Formation  of  corpora- 
tion for  purchase,  etc.,  of  vessels. 


Jurisdiction  of  suits  against  corpora- 
tion.—An  action  by  a  shipbuilding  com- 
pany against  the  Emergency  Fleet  Cor- 
poration organized  under  Act  March 
3,  1901,  pursuant  to  the  United  States 
Shipbuilding  Act  (Comp.  St.  1916,  §§ 
S146a-8146r),  upon  an  alleged  contract 
for  the  building  of  ships,  which  it  was 
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not  allowed  to  build,  is  an  action  aris- 
ing under  the  Constitution  and  laws  of 
the  United  States,  and  is  not  subject  to 
remand  from  the  federal  District 
Court  to  the  state  court.  Union  Tim- 
ber Products  Co.  V.  United  States 
Shipping  Board  Emergency  Fleet  Cor- 
poration (D.  C.)  252  F.  320. 
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§  8146{ff.  (Act  July  1,  1918,  c.  113,  §  1.)     Audit  of  financial  trans- 
actions of  Corporation. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  cause 
an  audit  to  be  made  of  the  financial  transactions  of  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation,  under  such 
rules  and  regulations  as  he  shall  prescribe.     (40  Stat.  651.) 

This  section  was  a  provision  of  the  sundry  ciyil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  8146gg.  (Act  Sept.  7,  1916,  c.  451,  §  14.)     Prohibition  of  rebates; 
using  "fighting  ship";   discrimination. 

Effect  of  section^— This  section  does  Huttlinger  y.  Royal  Dutch  West  India 
not  apply  to  agreement  made  and  goods  Mail  (Sup.)  167  N.  Y.  S.  158,  180  App. 
shipped  before    act   went   into    effect.       Div.  114. 

§  8146r(l).  (Act  Sept  7,  1916,  c,  451,  §  37,  as  added.  Act  July  15, 
1918,  c.  152,  §  4.)     Foreign  regbtry  of  vessels;   sale  or  oth- 
er disposition  of  vessels;    construction  of  vessels  for  persons 
not  citizens;    control  .of  corporations;    sailing  of  vessels  not 
documented. 
When  the  United  States  is  at  war  or  during  any  national  emer- 
gency, the  existence  of  which  is  declared  by  proclamation  of  the 
President,  it  shall  be  unlawful,  without  first  obtaining  the  approv- 
al of  the  board : 

(a)  To  transfer  to  or  place  under  any  foreign  registry  or  flag  any 
vessel  owned  in  whole  or  in  part  by  any  person  a  citizen  of  the 
United  States  or  by  a  oorporatiou  organized  under  the  laws  of  the 
United  States,  or  of  any  State,  Territory,  District,  or  possession 
thereof;  or 

(b)  To  sell,  mortgage,  lease,  charter,  deliver,  or  in  any  manner 
transfer,  or  agree  to  sell,  mortgage,  lease,  charter,  deliver,  or  in  any 
manner  transfer,  to  any  person  not  a  citizen  of  the .  United  States, 
(1)  any  such  vessel  or  any  mterest  therein,  or  (2)  any  vessel  doc- 
umented under  the  laws  of  the  United  States,  or  any  interest  there- 
in, or  (3)  any  shipyard,  dry  dock,  ship-building  or  ship-repairing 
plant  or  facilities,  or  any  interest  therein ;  or 

(c)  To  enter  into  any  contract,  agreement,  or  understanding  to 
construct  a  vessel  within  the  United  States  for  or  to  be  delivered 
to  any  person  not  a  citizen  of  the  United  States,  without  expressly 
stipulating  that  such  construction  shall  not  begin  until  after  the 
war  or  emergency  proclaimed  by  the  President  has  ended ;   or 

(d)  To  make  any  agreement  or  effect  any  understanding  where- 
by there  is  vested  in  or  for  the  benefit  of  any  person  not  a  citizen 
of  the  United  States,  the  controlling  interest  or  a  majority  of  the 
voting  power  in  a  corporation  which  is  organized  under  the  laws 
of  the  United  States,  or  of  any  State,  Territory,  District,  or  pos- 
session thereof,  and  which  owns  any  vessel,  shipyard,  dry  dock,  or 
ship-building  or  ship-repairing  plant  or  facilities ;   or 

(e)  To  cause  or  procure  any  vessel  constructed  in  whole  or  in 
part  within  the  United  States,  which  has  never  cleared  for  any 
foreign  port,  to  depart  from  a  port  of  the  United  States  before  it 
has  been  documented  under  the  laws  of  the  United  States. 

Whoever  violates,  or  attempts  or  conspires  to  violate,  any  of 
the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  more  than  $5,000  or  by  imprisonment 
for  not  more  than  five  years,  or  both. 

Any  vessel,  shipyard,  dry  dock,  ship-building  or  ship-repairing 
plant  or  facilities,  or  interest  therein,  sold,  mortgaged,  leased,  char- 
tered, delivered,  transferred,  or  documented,  or  agreed  to  be  sold, 
mortgaged,  leased,  chartered,  delivered,  transferred,  or  document- 
ed, in  violation  of  any  of  the  provisions  of  this  section,  and  any 
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Stocks,  bonds,  or  other  securities  sold  or  transferred,  or  agreed  to  be 
sold  or  transferred,  in  violation  of  any  of  such  provisions,  or  any 
vessel  departing  in  violation  of  the  provisions  of  subdivision  (e), 
shall  be  forfeited  to  the  United  States. 

Any  such  sale,  mortgage,  lease,  charter,  delivery,  transfer,  doc- 
umentation, or  agreement  therefor  shall  be  void,  whether  made 
within  or  without  the  United  States,  and  any  consideration  paid 
therefor  or  deposited  in  connection  therewith  shall  be  recoverable 
at  the  suit  of  the  person  who  has  paid  or  deposited  the  same,  or  of 
his  successors  or  assigns,  after  the  tender  of  such  vessel,  shipyard, 
dry  dock,  shipbuilding  or  ship-repairing  plant  or  facilities,  or  inter- 
est therein,  or  of  such  stocks,  bonds,  or  other  securities,  to  the  per- 
son entitled  thereto,  or  after  forfeiture  thereof  to  the  United  States, 
unless  the  person  to  whom  the  consideration  was  paid,  or  in  whose 
interest  it  was  deposited,  entered  into  the  transaction  in  the  honest 
belief  that  the  person  who  paid  or  deposited  such  consideration  was 
a  citizen  of  the  United  States.     (40  Stat,  901.) 

This  section,  and  the  seven  sections  next  following,  were  added  to  Act  Sopt. 
7,  1916,  c.  451,  by  Act  July  15,  1918,  c.  152,  §  4,  also  cited  above. 

Proclamation  under  this  section,  dated  August  7,  1918,  as  follows,  omitting 
formal  portions: 

"And  whereas  the  destruction  of  maritime  tonnage  during  the  present'war 
has  rendered  it  imperative  that  the  American  merchant  marine  be  retained 
under  American  control,  and  free  from  alien  influence, 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  acting  under  authority  conferred  in  me  by  said  Act,  do  hereby  pro- 
claim that  a  state  of  war  and  a  national  emergency  within  the  meaning  of 
sai-d  Act  do  now  exist,  and  I  do  hereby  enjoin  all  persons  from  doing  any  of 
the  things  in  said  Act  declared  to  be  unlawful. 

"For  the  purposes  of  said  Act  of  Congress,  the  national  emergency  herein 
proclaimed  shall  be  deemed  to  continue  until  its  termination  has  been  evi- 
denced by  a  Proclamation  of  the  President." 

§  8146r(2).  (Act  Sept.  7,  1916,  c.  451,  §  38,  as  added.  Act  July  15, 
1918,  c.  152,  §  4.)  Forfeitures. 
All  forfeitures  incurred  under  the  provisions  of  this  Act  may  be 
prosecuted  in  the  same  court,  and  may  be  disposed  of  in  the  same 
manner,  as  forfeitures  incurred  for  offenses  against  the  law  relat- 
ing to  tjie  collection  of  duties.    (40  Stat.  902.) 

See  note  to  §  8146r(l). 

§  8146r(3).  (Act  Sept.  7,  1916,  c.  45l',  §  39,  as  added.  Act  July 
15,  1918,  c.  152,  §  4.)  Prima  facie  evidence. 
In  any  action  or  proceeding  under  the  provisions  of  this  Act  to 
enforce  a  forfeiture  the  conviction  in  a  court  of  criminal  jurisdic- 
tion of  any  person  for  a  violation  thereof  with  respect  to  the  sub- 
ject of  the  forfeiture  shall  constitute  prima  facie  evidence  of  such  vi- 
olation against  the  person  so  convicted.     (40  Stat.  902.) 

See  note  to  §  814r)r(l). 

§  8146r(4).  (Act  Sept.  7,  1916,  c.  451,  §  40,  as  added,  Act  July  15, 
1918,  c.  152,  §  4.)     Record  of  sale  or  other  disposition  of  ves- 
sels. 
Whenever  any  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
ance of  any  vessel,  or  part  thereof,  or  interest  therein,  is  presented 
to  any  collector  of  the  customs  to  be  recorded,  the  vendee,  mort- 
gagee, or  transferee  shall  file  therewith  a  written  declaration  in  such 
form  as  the  board  may  by  regulation  prescribe,  setting  forth  the 
facts  relating  to  his  citizenship,  and  such  other  facts  as  the  board 
requires,  showing  that  the  transaction  does  not  involve  a  violation 
of  any  of  the  provisions  of  section  nine  or  thirty-seven.    Unless  the 
board,  before  such  presentation,  has  failed  to  prescribe  such  form, 
no  such  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  shall 
be  valid  against  any  person  whatsoever  until  such  declaration  has 
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been  filed.    Any  declaration  filed  by  or  in  behalf  of  a  corporation 
shall  be  signed  by  the  president,  secretary,  or  treasurer  thereof. 

Whoever  knowingly  makes  any  false  statement  of  a  material  fact 
in  any  such  declaration  shall  be  guilty  of  a  misdemeanor  and  sub- 
ject to  a  fine  of  not  more  than  $5,000,  or  to  imprisonment  for  not 
more  than  five  years,  or  both.    (40  Stat.  902.) 

See  note  to  {  8146r(l). 

§  8146r(5).  (Act  Sept.  7,  1916^  c.  451,  §  41,  as  added.  Act  July 
15,  1918,  c.  152,  §  4.)     Approvals  by  board. 

Whenever  by  said  section  nine  or  thirty-seven  the  approval  of 
the  board  is  required  to  render  any  act  or  transaction  lawful,  such 
approval  may  be  accorded  either  absolutely  or  upon  such  conditions 
as  the  board  prescribes.  Whenever  the  approval  of  the  board  is  ac- 
corded upon  any  condition  a  statement  of  such  condition  shall  be 
entered  upon  its  records  and  incorporated  in  the  same  document 
or  paper  which  notifies  the  applicant  of  such  approval.  A  violation 
of  such  condition  so  incorporated  shall  constitute  a  misdemeanor 
and  shall  be  punishable  by  fine  and  imprisonment  in  the  same  man- 
ner, and*  shall  subject  the  vessel,  stocks,  bonds,  or  other  subject 
matter  of  the  application  conditionally  approved  to  forfeiture  in  the 
same  manner,  as  though  the  act  conditionally  approved  had  been 
done  without  the  approval  of  the  board,  but  the  oflfense  shall  be 
deemed  to  have  been  committed  at  the  time  of  the  violation  of  the 
condition. 

W^henever  by  this  Act  the  approval* of  the  board  is  required  to 
render  any  act  or  transaction  lawful,  whoever  knowingly  makes  any 
false  statement  of  a  material  fact  to  the  board,  or  to  any  member 
thereof,  or  to  any  officer,  attorney,  or  agent  thereof,  for  the  purpose 
of  securing  such  approval,  shall  be  guilty  of  a  misdemeanor  and 
subject  to  a  fine  of  not  more  than  $5,000  or  to  imprisonment  for  not 
more  than  five  years,  or  both.    (40  Stat.  902.) 

See  note  to  §  8146r(l). 

§  8146r(6).  (Act  Sept.  7,  1916,  c.  451,  §  42,  as  added.  Act  July 
15,  1918,  c.  152,  §  4.)  Documented  vessels. 
Any  vessel  registered,  enrolled,  or  licensed  under  the  laws  of  the 
United  States  shall  be  deemed  to  continue  to  be  documented  under 
the  laws  of  the  United  States  within  the  meaning  of  subdivision  (b) 
of  section  thirty-seven,  until  such  registry,  enrollment,  or  license  is 
surrendered  with  the  approval  of  the  board,  the  provisions  of  any 
other  Act  of  Congress  to  the  contrary  notwithstanding.  (40  Stat. 
903.) 

See  note  to  §  8146r(l). 

§  8146r(7).  (Act  Sept.  7,  1916,  c.  451,  §  43,  as  added,  Act  July  15, 
1918,  c.  152,  §  4.)     End  of  war  or  emergency. 
The  fact  that  a  war  or  emergency  has  ended  shall,  for  the  pur- 
poses of  this  Act,  be  evidenced  by  a  proclamation  of  the  President. 
(40  Stat.  903.) 

See  note  to  f  8146r(l). 

§  8146r(8).  (Act  Sept.  7,  1916,  c.  451.  §  44,  as  added,  Act  July  15, 
1918,  c.  152,  §  4.)     Citation  of  Act. 

This  Act  may  be  cited  as  "Shipping  Act,  1916."     (40  Stat.  903.) 

See  note  to  §  8146r(l). 

§  8146rr.  (Res.  May  12,  1917,  c.  13,  §  1.)     Seizure  of  vessels  owned 
by  corporations,  citizens  or  subjects  of  nations  with  which 
United  States  is  at  war;    operation,  lease  or  charter  thereof. 
That  the  President  be,  and  he  is  hereby,  authorized  to  take  over 
to  the  United  States  the  immediate  possession  and  title  of  any  ves- 
sel within  the  jurisdiction  thereof,  including  the  Canal  Zone  and  all 
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territories  and  insular  possessions  of  the  United  States  except  the 
American  Virgin  Islands,  which  at  the  time  of  coming  into  such 
jurisdiction  was  owned  in  whole  or  in  part  by  any  corporation, 
citizen,  or  subject  of  any  nation  with  which  the  United  States  may 
be  at  war  when  such  vessel  shall  be  taken,  or  was  flying  the  flag 
of  or  was  under  register  of  any  such  nation  or  any  political  subdi- 
vision or  municipality  thereof;  and,  through  the  United  States 
Shipping  Board,  or  any  department  or  agency  of  the  Government, 
to  operate,  lease,  charter,  and  equip  such  vessel  in  any  service  of 
the  United  States,  or  in  any  commerce,  foreign  or  coastwise.  (40 
Stat.  75.) 

This  section  and  the  section  next  following  were  a  resolution  entitled  a 
''Joint  Resolution  authorizing  the  President  to  take  over  for  the  United 
States  the  possession  and  title  of  any  vessel  within  its  jurisdiction,  which  at 
the  time  of  coming  therein  was  owned  in  whole  or  in  part  by  any  corporation, 
citizen,  or  subject  of  any  nation  with  which  the  United  States  may  be  at  war, 
or  was  under  register  of  any  such  nation,  and  for  other  purposes,"  dted  above. 

Notes  of  Deoitioiui 

Judicial  notice  of  taklng^-Oourt  will  whole  of  in  part  by  corporations,  citi- 

take  judicial  notice  of  executive  order,  zens,  or  subjects  of  enemy  nation.    The 

pursuant    to    resolution    by    Congress,  Kaiser  Wilhelm  II,  246  F.  786,  159  C. 

whereby   President   took   over   posses-  C.  A.  88,  L.  R.  A.  1918C,  795,  revers- 

sion  and  title  of  vessels  within  juris-  ing  decree  (D.  C.)  230  F.  717. 
diction    of    United    States,    owned    in 

§  8146s.  (Res.  May  12,  1917,  c.  13,  §  2.)     Same;  board  of  survey  to 
determine  value  of  vessels  seized. 
The   Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized 
and  directed  to  appoint,  subject  to  the  approval  of  the  President, 
a  board  of  survey,  whose  duty  it  shall  be  to  ascertain  the  actual 
value  of  the  vessel,  its  equipment,  appurtenances,  and  all  property 
contained  therein,  at  the  time  of  its  taking,  and  to  make  a  written 
report  of  their  findings  to  the  Secretary  of  the  Navy,  who  shaH  pre- 
serve such  report  with  the  records  of  his  departm-ent.    These  find- 
ings shall  be  considered  as  competent  evidence  in  all  proceedings 
on  any  claim  for  compensation.     (40  Stat.  75.) 
See  note  to  §  8146rr,  ante. 

§  8146ti  (Act  March  1,  1918,  p.  19.)  Purchase,  condenmation  or 
lease  of  land  to  house  employes;  construction  and  lease  of 
houses;  loans  to  provide  houses;  payment  of  compensation; 
definitions ;  appropriation ;  contracts ;  report  to  Congress. 

The  United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion is  hereby  authorized  and  empowered  within  the  limits  of  the 
amounts  herein  authorized — 

(a)  To  purchase,  lease,  requisition,  including  the  requisition  of 
the  temporary  use  of,  or  acquire  by  condemnation  or  otherwise  any 
improved  or  unimproved  land  or  any  interest  therein  suitable  for 
the  construction  thereon  of  houses  for  the  use  of  employees  and  the 
families  of  employees  of  shipyards  in  which  ships  are  being  con- 
structed for  the  United  States. 

(b)  To  construct  on  such  land  for  the  use  of  such  employees  and 
their  families  houses  and  all  other  necessary  or  convenient  facil- 
ities, upon  such  conditions  and  at  such  price  as  may  be  determined 
by  it,  and  to  sell,  lease,  or  exchange  such  houses,"  land,  and  facil- 
ities upon  such  terms  and  conditions  as  it  may  determine. 

(c)  To  purchase,  lease,  requisition,  including  the  requisition  of 
the  temporary  use  of,  or  acquire  by  condemnation  or  otherwise  any 
houses  or  other  buildings  for  the  use  of  such  employees  and  their 
families,  together  with  the  land  on  which  the  same  are  erected,  or 
any  interest  therein,  all  necessary  and  proper  fixtures  and  furnish- 
ings therefor,  and  all  necessary  and  convenient  facilities  incidental 
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thereto;  to  manage,  repair,  sell,  lease,  or  exchange  such  lands, 
houses,  buildings,  fixtures,  furnishings  and  facilities  upon  such 
terms  and  conditions  as  it  may  determine  to  carry  out  the  purposes 
of  this  Act. 

(d)  To  make  loans  to  persons,  firms,  or  corporations  in  such 
manner  upon  such  terms  and  security,  and  for  such  time  not  ex- 
ceeding ten  years,  as  it  may  determine  to  provide  houses  and  fa- 
cilities for  the  employees  and  the  families  of  employees  of  such 
shipyards. 

Whenever  said  United  States  Shipping  Board  Emergency  Fleet 
Corporation  shall  acquire  by  requisition  or  condernnation  such 
property  or  any  interest  therein,  it  shall  determine  and  make  just 
compensation  therefor,  and  if  the  amount  thereof  so  determined  is 
unsatisfactory  to  the  person  entitled  to  receive  the  same,,  such 
person  shall  be  paid  seventy-five  per  centum  of  the  amount  so 
determined,  and  shall  be  entitled  to  sue  the  United  States  to  re- 
cover such  further  sum  as  added  to  such  seventy-five  per  centum 
will  make  such  an  amount  as  will  be  just  compensation  for  the 
property  or  interest  therein  so  taken,  in  the  manner  provided  by 
section  twenty-four,  paragraph  -twenty,  and  section  one  hundred 
and  forty-five  of  the  Judicial  Code. 

Whenever  the  said  United  States  Shipping  Board  Emergency 
Fleet  Corporation  shall  requisition  any  property  or  rights,  or  upon 
the  filing  of  a  petition  for  condemnation  hereunder,  immediate  pos- 
session may  be  taken  by  it  of  such  land,  houses,  or  other  property, 
rights,  and  facilities,  to  the  extent  of  the  interests  to  be  acquired 
therein,  and  the  same  may  be  immediately  occupied  and  used,  and 
the  provisions  of  section  three  hundred  and  fifty-five  of  the  Revised 
Statutes,  providing  that  no  public  money  shall  be  expended  upon 
such  land  until  the  written  opinion  of  the  Attorney  General  shall  be 
had  in  favor  of  the  validity  of  the  title  nor  until  the  .consent  of  the 
legislature  of  the  State  in  which  the  land  is  located  has  been  given, 
shall  be,  and  the  same  are  hereby,  suspended  as  to  all  land  acquired 
hereunder. 

The  power  to  acquire  property  by  purchase,  lease,  requisition,  or 
condemnation,  or  to  construct  houses,  or  other  buildings,  and  to 
make  loans,  or  otherwise  extend  aid  as  herein  granted  shall  cease 
with  the  termination  of  the  present  war  with  Germany.  The  date 
of  the  conclusion  of  the  war  shall  be  declared  by  proclamation  of 
the  President. 

The  word  "person"  used  herein*  shall  include  a  trustee,  firm,  or 
corporation.  The  word  "shipyard"  shall  include  any  factory,  work- 
shop, warehouse,  engine  works,  buildings,  or  grounds  used  for 
manufacturing,  assembling,  construction,  or  other  process  in  ship- 
yards and  dockyards  and  discharging  terminals,  and  other  facilities 
connected  therewith,  now  or  hereafter  used  in  connection  with 
shipbuilding. 

For  the  purpose  of  carrying  out  the  provisions  of  this  Act  the 
expenditure  of  $50,000,000  is  hereby  authorized,  and  in  executing 
the  authority  granted  by  this  Act,  the  said  United  States  Shipping 
Board  Emergency  Fleet  Corporation  shall  not  expend  or  obligate 
the  United  States  to  expend  more  than  the  said  sum,  nor  shall  any 
contract  for  construction  be  entered  into  which  provides  that  the 
compensation  of  the  contractor  shall  be  the  cost  of  construction 
plus  a  percentage  thereof  for  profit,  unless  such  contract  shall  also 
fix  the  reasonable  cost  of  such  construction  as  determined  by  the 
United  States  Shipping  Board  Emergency  Fleet  Corporation  and 
provide  that  upon  any  increase  in  cost  above  the  reasonable  cost 
so  fixed  by  such  board,  the  percentage  of  profit  shall  decrease  as 
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the  cost  increases  in  accordance  with  a  rate  to  be  fixed  by  said 
board  and  expressed  in  the  contract.  No  contract  shall  be  let  with- 
out the  approval  of  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation:  Provided,  however,  That  nothing  herein  con- 
tained shall  be  construed  to  prevent  said  board  from  contracting 
for  the  payment  of  premiums  or  bonuses  for  the  speedy  comple- 
tion of  the  work  contracted  for:  Provided  further,  That  the  Unit- 
ed States  Shipping  Board  Emergency  Fleet  Corporation  shall  re- 
port to  Congress  on  the  first  Monday  in  December  of  each  year 
the  names  of  all  persons  or  corporations  with  whom  it  has  made 
contracts  and  of  such  subcontractors  as  may  be  employed  in  fur- 
therance of  this  Act,  including  a  statement  of  the  purposes  and 
amounts  thereof,  together  with  a  detailed  statement  of  all  expendi- 
tures by  contract  or  otherwise  for  land,  buildings,  material,  la- 
bor, salaries,  commissions,  demurrage,  or  other  charges  in  excess 
of  $10,000.    (40  Stat.  438.) 

This  was  an  act  entitled  "An  act  to  Authorize  and  empower  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation  to  purchase,  lease,  req- 
uisition, or  otherwise  acquire,  and  to  sell  or  otherwise  dispose  of  improved 
or  unimproved  land,  houses,  buildings,  and  for  other  purposes"  cited  above. 
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Scc> 

8155.  SaperriBing  inspector-general  and 
deputy  superirising  inspector- 
general;  qualifications  and  ap- 
pointment. 

8157.  Supervising  inspectors;  qualifica- 
tions and  appointment. 

8168.  Local  inspectors;  number  and 
salaries  r  assistants ;  clerks ; 
detail  of  assistants  of  one  port 
or  district  for  service  in  anoth- 
er;   traveling  expenses. 

8170a.  Clerks  to  boards  of  steamboat 
inspectors. 

8187.  Ferry  boats,  canal  boats,  yachts, 
etc.;  steam  launches;  motor 
boats. 


Sec. 

8202.  License  of  mates. 

8204.  License  of  pilot. 

8206.  State  regulation  of  pilots. 

8212.  Investigation  of  conduct  of  ofiS- 
<5ers. 

8214.  [Repealed.] 

8214a.  Appeals  to  supervising  inspec- 
tors and  to  Supervising  In- 
spector General ;  application 
for. 

8214b.  Same;  powers  of  supervising 
inspectors  and  Supervising  In- 
spector General. 

8214c.  Same ;  modification  of  decisions 
on  review. 

8214d.  Same;    regulations. 


§  8155.  (R.  S.  §  4402,  as  amended,  Act  July  2,  1918,  c.  115.)  Su- 
pervising inspector-general  and  deputy  supervising  inspector- 
general  ;  qualifications  and  appointment. 

There  shall  be  a  supervising  inspector  general,  who  shall  be  ap- 
pointed from  time  to  time  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  who  shall  be  selected  with  reference 
to  his  fitness  and  ability  to  systematize  and  carry  into  effect  all  the 
provisions  of  law  relating  to  the  Steamboat-Inspection  Service,  and 
who  shall  be  entitled  to  a  salary  of  $5,000  a  year  and  his  actual 
necessary  traveling  expenses  while  traveling  on  official  business  as- 
signed him  by  competent  authority,  together  with  his  actual  and 
reasonable  expenses  for  transportation  of  instruments,  which  shall 
be  certified  and  sworn  to  under  such  instructions  as  shall  be  given 
by  the  Secretary  of  Commerce. 

The  Secretary  of  Commerce  may  appoint  a  deputy  supervising 
inspector  general,  who  shall  be  the  chief  clerk  of  the  bureau  and  in 
the  absence  of  the  supervising  inspector  general  have  power  to  act 
in  his  stead,  and  who  shall  be  entitled  to  a  salary  of  $3,000  per  year. 
(40  Stat.  739.) 

This  section  was  amended  by  Act  July  2,  1918,  c.  115,  cited  above,  to  read 
as  set  forth  above.  For  section  as  originally  enacted,  see  U.  S.  Comp.  St. 
1910,  §  8155. 

The  "First  Deficiency  Appropriation  Act,  1919,"  Act  Nov.  4,  1918,  c.  201, 
§  1,  40  Stat.  1020,  makes  the  following  appropriations: 

"For  amount  necessary  to  increase  the  compensation  of  officers  and  employeos 
of  the  Steamboat-Inspection  Service  from  November  1,  1918,  to  June  30,  1919, 
inclusive,  in  accordance  with  the  provisions  of  the  Act  entitled  'An  Act  to 
amend  sections  forty-four  hundred  and  two,  forty-four  hundred  and  four,  and 
forty-four  hundred  and  fourteen  of  the  Revised  Statutes  of  the  United  States.' 
approved  July  2,  1918,  as  follows:  Supervising  inspector  general  ^rom  $4,000 
to  ^.000,  deputy  supervising  inspector  general  from  $2,000  to  $3,000,  eleven 
SDpervising  inspectors  from  $3,000  to  $3,450  each,  two  local  inspectors  from 
$2,500  to  $2,950  each,  fourteen  local  inspeotors  from  $2,250  to  $2,700  each, 
twenty-eight  local  inspectors  from  $2,000  to  $2,500  each,  twelve  local  inspectors 
from  $1,800  to  $2,350  each,  forty  local  inspectors  from  $1,500  to  $2,100  each, 
thirty-six  assistant  inspectors  from  $2,000  to  $2,500  each,  forty-eight  assist- 
ant inspectors  from  $1,800  to  $2,350  each,  fifty-eight  assistant  inspectors  from 
$1,600  to  $2,100  each,  two  traveling  inspectors  from  $2,500  to  $3,000  each ;  in 
all  $88,766.67. 

"For  an  additional  traveling  inspector  at  the  rate  of  $3,000  per  annum  from 
November  1, 1918,  to  June  30, 1919,  inclusive,  $2,000. 
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"For  additional  assistant  inspectors  fr9m  November  1,  1918,  to  June  30, 
1019,  inclusive,  at  ports  and  at  annual  rat^s  <^  compensation  as  follows:  San 
Francisco,  three,  at  $2,350  each;  Seattle,  three,  at  $2,100  each;  Portland, 
Oregon,  three,  at  $2,100  each ;  Lios  Angeles,  two,  at  $2,100  each ;  Philadel- 
phia, three,  at  $2,350  each;  New  Haven,  one,  at  $2,100;  New  York,  three, 
at  $2,500  each;  Norfolk,  one,  at  $2,100;  Baltimore,  one,  at  $2,350;  Jack- 
sonville, one,  at  $2,100;  Chicago,  one,  at  $2,100;  Toledo^  one,  at  $2,100; 
in  all,  $34,166.67. 

*'Clerk  hire,  service  at  large:  For  compensation,  not  excee^ng  $1,500  a 
year  to  each  person,  of  clerks  to  boards  of  steamboat  inspectors,  to  be  ap- 
pointed by  the  Secretary  of  Commerce  in  accordance  with  the  provisions  of 
law,  from  November  1,  1918,  to  June  30,  1919,  inclusive,  $9,000. 

"Contingent  expenses:  For  fees  to  witnesses;  traveling  and  other  expenses 
when  on  official  business  of  the  Supervising  Inspector  General,  supervising  in- 
•  spectors,  traveling  inspectors,  local  and  assistant  inspectors,  and  clerks;  in- 
struments, furniture,  stationery,  janitor  service,  and  every  other  thing  neces- 
sary to  carry  into  effect  the  provisions  of  Title  fifty-two.  Revised  Statutes, 
$10,000." 

For  current  appropriations  for  Sui>ervi8ing  Inspector  General,  etc.,  see  Act 
March  1,  1919,  c.  86,  8  1,  40  Stat.  1213. 

§  8157.  (R.  S.  §  4404,  as  amended.  Act  July  2,  1918.  c.  115.)  Su- 
pervising inspectors ;  qualifications  and  appointment. , 
There  shall  be  eleven  supervising  inspectors,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate.  Each  of  them  shall  be  selected  for  his  knowledge,  skill,  and 
practical  experience  in  the  uses  of  steam  for  navigation,  and  shall 
be  a  competent  judge  of  the  character  and  qualities  of  steam  vessels 
and  of  all  parts  of  the  machinery  employed  in  steaming.  Each  su- 
pervising inspector  shall  be  entitled  to  a  salary  of  $3,450  a  year  and 
his  actual  necessary  traveling  expenses  while  traveling  on  official 
business  assigned  him  by  competent  authority,  together  with  his 
actual  and  reasonable  expenses  for  transportation  of  instruments, 
which  shall  be  certified  and  sworn  to  under  such  instructions  as 
shall  be  given  by  the  Secretary  of  Commerce.  (40  Stat.  740.) 

This  section  was  amended  by  Act  July  2,  1918,  c.  115,  cited  above,  to  read 
as  set  forth  above.  For  section  as  originally  enacted,  see  U.  S.  Gomp.  St. 
1916,  §  8157. 

See  note  to  §  8155,  ante. 

For  current  appropriation  for  supervising  inspectors,  see  Act  March  1« 
1919,  c.  86,  §  1,  40  Stat.  1213. 

§  8168.  (R.  S.  §  4414,  as  amended,  Jan.  3,  1887,  c.  12,  Act  July  26, 
1890,  c.  721,  Act  March  1,  1895,  c.  146,  §  2,  Act  March  2,  1895, 
c.  186,  §  1,  Act  Feb.  15,  1897,  c.  231,  Act  April  21,  1898,  c.  184, 
Act  June  2,  1900,  c.  614,  Act  March  3,  1905,  c.  1455,  Act  April 
9,  1906,  c.  1372,  §  1,  Act  May  28,  1908,  c.  212,  §  9,  Act  March  4, 
1913,  c.  159,  Act  Feb.  26,  1917,  c.  125,  and  Act  July  2,  1918,  c. 
115.)     LfOcal   inspectors;     number   and    salaries;    assistants; 
clerks ;  detail  of  assistants  of  one  port  or  district  for  service  in 
another ;  traveling  expenses. 
There  shall  be  in  each  of  the  following  collection  districts,  name- 
ly, the  districts  of  Philadelphia,"  Pennsylvania ;  San  Francisco,  Cal- 
ifornia ;  New  London,  Connecticut ;  Baltimore,  Maryland ;  Detroit, 
Michigan;    Chicago,  Illinois;    Bangor,  Maine;    New  Haven,  Con- 
necticut;   Michigan,   Michigan;     Milwaukee,    Wisconsin;     Willa- 
mette, Oregon;    Puget  Sound,  Washington;    Savannah,  Georgia; 
Pittsburgh,  Pennsylvania;  Oswego,  New  York ;  Charleston,  South 
Carolina;   Duluth,  Minnesota;    Superior,  Michigan;   Apalachicola, 
Florida;  Galveston,  Texas ;   Mobile,  Alabama;   Providence,  Rhode 
Island ;  and  in  each  of  the  following  ports :    New  York,  New  York ; 
Jacksonville,  Florida;   Tampa,  Florida;   Portland,  Maine;   Boston, 
Massachusetts;    Buffalo,  New   York;    Cleveland,  Ohio;    Toledo, 
Ohio;    Norfolk,  Virginia;    Evansville,  Indiana;    Dubuque,  Iowa; 
Louisville,  Kentucky;  Albany,  New  York;  Cincinnati,  Ohio;  Mem- 
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phis,  Tennessee;  Nashville,  Tennessee;  Saint  Louis,  Missouri; 
Port  Huron,  Michigan;  New  Orleans,  Louisiana;  Los  Angeles, 
California;  Juneau,  Alaska;  Saint  Michael,  Alaska;  Point  Pleas- 
ant. West  Virginia ;  and  Burlington,  Vermont ;  Honolulu,  Hawaii ; 
and  San  Juan,  Porto  Rico;  one  inspector  of  hulls  and  one  inspector 
of  boilers. 

The  inspector  of  hulls  and  the  inspector  of  boilers  in  the  districts 
and  ports  enumerated  in  the  preceding  paragraphs  shall  be  entitled 
to  the  following  salaries,  to  be  paid  under  the  direction  of  the  Sec- 
retary of  Commerce,  namely : 

For  the  port  of  New  York,  New  York ;  at  the  rate  of  $2,950  per 
year  for  each  local  inspector. 

For  the  districts  of  Philadelphia,  Pennsylvania ;  Baltimore,  Mary- 
land; San  Francisco,  California;  and  Puget  Sound,  Washington; 
and  the  ports  of  Boston,  Massachusetts ;  Buffalo,  New  York ;  and 
New  Orleans,  Louisiana,  at  the  rate  of  $2,700  per  year  for  each  local 
inspector. 

For  the  districts  of  Michigan,  Michigan  ;  Milwaukee,  Wisconsin; 
Duluth,  Minnesota;  Providence,  Rhode  Island;  Chicago,  Illinois; 
and  the  ports  of  Albany*,  New  York ;  Cleveland,  Ohio ;  Portland, 
Maine;  Los  Angeles,  California;  Juneau,  Alaska;  Saint  Michael, 
Alaska ;  and  Norfolk,  Virginia ;  Honolulu,  Hawaii ;  and  San  Juan. 
Porto  Rico ;   at  the  rate  of  $2,500  per  year  for  each  local  inspector. 

For  the  districts  of  Oswego,  New  York;  Willamette,  Oregon; 
Detroit  Michigan;  and  Mobile,  Alabama;  and  the  ports  of  Saint 
Louis,  Missouri;  and  Port  Huron,  Michigan;  at  the  rate  of  $2,350 
per  year  for  each  local  inspector. 

For  the  districts  of  Pittsburgh,  Pennsylvania ;  New  Haven,  Con- 
necticut; Savannah,  Georgia ;  Charleston,  South  Carolina;  Galves- 
ton, Texas;  New  London,  Connecticut;  Superior,  Michigan;  Ban- 
gor, Maine;  and  Apalachicola,  Florida;  and  the  ports  of  Dubuque, 
Iowa;  Toledo,  Ohio;  Evansville,  Indiana;  Memphis,  Tennessee; 
Nashville,  Tennessee ;  Point  Pleasant,  West  Virginia ;  Burlingtoa 
Vermont ;  Jacksonville,  Florida ;  Tampa,  Florida ;  Louisville,  Ken- 
tucky ;  and  Cincinnati,  Ohio ;  at  the  rate  of  $2,100  per  year  for  each 
local  inspector. 

And  in  addition  the  Secretary  of  Commerce  may  appoint,  in  dis- 
tricts or  ports  where  the  volume  of  work  requires  them,  assistant 
inspectors,  at  a  salary,  for  the  port  of  New  York,  of  $2,500  a  year 
each ;  for  the  port  of  New  Orleans,  Louisiana ;  the  districts  of  Phil- 
adelphia, Pennsylvania ;  Baltimore,  Maryland ;  the  ports  of  Boston, 
Massachusetts;  Providence,  Rhode  Island;  and  the  district  of  San 
Francisco,  California,  at  $2,350  per  year  each,  and  for  all  other  dis- 
tricts and  ports  at  a  salary  of  $2,100  a  year  each ;  and  he  may  ap- 
point a  clerk  to  any  such  board  at  a  compensation  not  exceeding 
$1,500  a  year  to  each  person  so  appointed.  Every  inspector  provided 
for  in  this  or  the  preceding  sections  of  this  title  shall  be  paid  his  ac- 
tual necessary  traveling  expenses  while  traveling  on  official  business 
assigned  him  by  competent  authority,  together  with  his  actual  and 
reasonable  expenses  for  transportation  of  instruments,  which  shall 
be  certified  and  sworn  to  under  such  instructions  as  shall  be  given 
by  the  Secretary  of  Commerce. 

Assistant  inspectors,  appointed  as  provided  by  law,  shall  perform 
such  duties  of  actual  inspection  as  may  be  assigned  to  them  under 
the  direction,  supervision,  and  control  of  the  local  inspectors. 

The  Secretary  of  Commerce  may  appoint  not  exceeding  four 
traveling  inspectors  when  in  his  judgment  they  are  necessary  for  the 
improvement  of  the  service,  each  of  whom  shall  be  entitled  to  a 
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salary  of  $3,000  a  year  and  his  actual  necessary  traveling  expenses 
while  traveling  on  official  business. 

That  all  officers  and  employees  provided  for  in  this  Act  shall  not 
receive  the  additional  compensation  authorized  by  section  six  of  the 
Act  making  appropriations  for  the  legislative,  executive,  and  judicial 
expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  nineteen. 

And  the  Secretary  of  Commerce  may  from  time  to  time  detail  said 
assistant  inspectors  of  one  port  or  district  for  service  in  any  other 
port  or  district,  as  the  needs  of  the  Steamboat-Inspection  Service 
may,  in  his  discretion,  require,  and  the  actual  necessary  traveling 
expenses  of  assistant  inspectors  so  detailed,  while  traveling  on 
official  business  assigned  them  by  competent  authority,  shall,  sub- 
ject to  such  limitations  as  the  said  Secretary  may  in  his  discretion 
prescribe,  be  paid  in  the  same  manner  as  provided  in  this  section 
for  inspectors.  (24  Stat.  354.  26  Stat.  292.  28  Stat.  699,  825.  29 
Stat.  530.  30  Stat.  360.  31  Stat  262.  33  Stat.  1026.  34  Stat.  106. 
35  Stat.  428.    37  Stat.  1013.  '  39  Stat.  942.    40  Stat.  740.) 

For  this  section  as  amended  by  the  several  acts  cited  above,  to  and  includ- 
insr  Act  March  4,  1913,  c.  159,  see  U.  S.  Comp.  St  1916,  §  8168. 

This  section  was  amended  by  Act  Feb.  26,  1917,  c.  125,  cited  above,  by  in- 
serting in  the  first  and  seventh  paragraphias  thereof,  after  the  words  "Jack- 
sonville, Florida,"  the  words  **Tampa,  Florida." 

It  was  again  amended  by  Act  July  2,  1918,  c  115,  cited  above,  to  read  as 
set  forth  above. 

See,  also,  note  to  §  8155,  ante. 

For  current  appropriations  for  inspectors  of  hulls  and  inspectors  of  boilers, 
and  assistant  inspectors,  see  Act  March  1,  1919,  c.  86,  |  1,  40  Stat.  1213. 

§  8170a.  (Act  March  4,  1919,  c.  86,  §  1.)  Clerks  to  boards  of 
steamboat  inspectors. 

Clerk  hire,  service  at  large:  For  compensation,  not  exceeding 
$1,500  a  year  to  each  person,  of  clerks  to  boards  of  steamboat  in- 
spectors, to  be  appointed  by  the  Secretary  of  Commerce  in  accord- 
ance with  the  provisions  of  law.    *    *     (40  Stat.  1257.) 

This  section  is  a  provision  of  the  leg^islative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  8187.  (R.  S.  §  4426,  as  amended.  Act  Dec.  22,  1890,  c.  26,  Act 
March  3,  1905,  c.  1457,  §  4,  and  Act  May  16,  1906,  c.  2460.) 
Ferry  boats,  canal  boats,  yachts,  etc. ;  steam  launches ;  motor 
boats. 

Construction  and  application  of  seo-  wheel  to  a  wheelsman  not  having  a  li- 

tion.— This    section   is  not   violated   by  cense  as   pilot  or   engineer.     Kennedy 

the  fact  that  a  licensed  master  of  such  v.   Great  Lakos   Dredge   &   Dock   Co., 

a    craft,   in   control    of  its   navigation,  191  111.  App.  5S5,  588. 
intrusts   the   physical   handling   of   the 

§  8202.  (R.  S.  §  4440,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1,  Act 
March  23,  1898,  c.  86,  and  Act  Dec.  21,  1898,  c.  29,  §  3.)     Li- 
cense of  mates. 
Construction  and  appiioatlon  of  sec-      against  him;    this  section  being  penal 
tion.— Board    of    local    inspectors    held       in   character,  and   to    be    strictly   con- 
without  authority  to  suspend  or  revoke       strued.    Fredenberg  v.  Whitney  (D.  C.) 
the  license  of  an  officer  of  a  steam  ves-       240  F.  819. 

sol,  except  after  a  hearing  on  written         Cited     withoat    definite    application, 
notice  advising  the  officer  of  the  charge      Joyce  v.  Bulger  (D.  C.)  240  F.  817. 

§  8204.  (R.  S.  §  4442.)     License  of  pilot. 

Suspension  of  license.— A  charge  by  cense,  merely  because  it  refers  inci- 
steamboat  inspectors  against  a  pilot,  dentally  to  this  section,  in  view  of  sec- 
alleging  inattention  to  duty  and  disre-  tion  4450  (Comp.  St.  191G,  §  8212),  and 
gard  of  pilot  rule  16,  relating  to  navi-  Comp.  St.  1916,  §  7907,  relating  to  the 
gation  in  fogs  and  mists,  falling  snow,  regulation  of  pilots.  Benson  y. 
or  rainstorms,  does  not  authorize  the  Bulger  ^D.  G.)  251  F.  757. 
inspectors    to    suspend    the   pilot's   11- 
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§  8206.  (R.  S.  §  4444.)     State  regulation  of  pilots. 

Liability  for  acts  of  piiot.^-The  port  a  vessel  pursuant  to  statutory  author- 

o£  Portland  held  liable  under  the  man-  ity.    The  Thielbek,  241  F.  209,  154  C. 

time  law  for  a  collision  resulting  from  C.  A.  129,  affirming  decree  (D.  C.)  218 

the  negligence  of  a  pilot  furnished  to  F.  251. 

§  8212.  (R.  S.  §  4450.)     Investigation  of  conduct  of  officers.    . 

Suspension  or  revocation  of  iicenso.  falling  snow,  or  rainstorms,  does  not 

—A  Ucense  granted  to  an  officer  of  a  authorize  the  inspectors  to  suspend  the 

steam   vessel   can   be   revolted    by    the  pilot's  license,  merely  because  it  refers 

board  of  local  inspectors  only  on  the  incidentally  to  Rev.  St.  §  4442  (Comp. 

grounds  stated  in  this  section,  and  aft-  St.  §  8204),  in  view  of  this  section  and 

er  notice  and  hearing  as  therein  pro-  Comp.  St.  1916,  §  7907,  relating  to  the 

Tided.    Joyce  xV.  Bulger  (D.  C.)  240  F.  regulation  of  pilots.     Benson  v.  Bulger 

817;   Fredenburg    v.   Whitney    (D.    C.)  (D.  C.)  251  F.  757. 

240  F.  819.  Construction  and  appiication  in  gen- 

A^  charge    by    steamboat    inspectors  eraL^-This  section,  being  penal  in  cbar- 

against  a  pilot,  alleging  inattention  to  acter,     must     be     strictly     construed, 

duty  and  disregard  of  pilot  rule  16,  re-  Fredenberg  v.  Whitney  (D.  O.)  240  F. 

Uting  to  navigation  in  foga  and  mists,  819. 

§  8214.     [Repealed.] 

This  section  (R.  S.  S  4452,  as  amended  by  Act  March  3,  1905,  c.  1457,  §  6, 
33  Stat.  1030),  relating  to  appeals  to  the  supervising  inspector  and  the  Su- 
pervising Inspector  General  from  decisions  of  local  inspectors  granting,  re- 
fusing, etc.,  licenses,  was  repealed  by  Act  June  10,  1918,  c.  95,  §  5,  40  Stat 
603. 


§  8214a«  (Act  June  10,  1918,  c.  95,  §  1.)  Appeals  to  supervising  in- 
spectors and  to  Supervising  Inspector  General;  application 
for. 
Whenever  any  person  directly  interested  in  or  affected  by  any  de- 
cision or  action  of  any  board  of  local  inspectors  of  vessels  shall  feel 
aggrieved  by  such  decision  or  action,  he  may  appeal  therefrom  to 
the  supervising  inspector  of  the  district;  and  a  like  appeal  shall  be 
allowed  from  any  decision  or  action  of  a  supervising  inspector  to 
the  Superv^ising  Inspector  General,  whose  decision,  when  approved 
by  the  Secretary  of  Commerce,  shall  be  final :  Provided,  however, 
That  application  for  such  re-examination  of  the  case  by  a  super- 
vising inspector  or  by  the  Supervising  Inspector  General  shall  be 
made  within  thirty  days  after  the  decision  or  action  appealed  from 
shall  have  been  rendered  or  taken :  And  provided  further,  That  in 
all  cases  reviewed  under  the  provisions  of  this  Act  where  the  issue 
is  the  suspension  or  revocation  of  the  license  of  a  licensed  officer 
such  officer  shall  be  allowed  to  be  represented  by  counsel  and  to 
testify  in  his  own  behalf.     (40  Stat.  602.) 

Right  of   appeai.^-The   right   of  ap-  Jurisdiction    of    eourts^-The    courts 

peal  from  the  action  of  a  board  of  local  are  without  authority  to  review  by  writ 

steamboat  inspectors  in  refusing,  bus-  of  certiorari  findings  of  steamboat  in- 

pending,  or  revoking  a  license  was  giv-  spectors  imposing  penalties,  but  a  court 

en  by  Rev.  St.  §  4452  (Comp.  St.  1916,  of  equity  has  jurisdiction  of  a  suit  by 

S  8214),   only   to   a  person  interested,  an  officer  of  a  steam  vessel  to  enjoin 

and  an  appeal   by  a   stranger  to  the  the    enforcement    of    alleged    unlawful 

proceeding  is  a  nullity.     Joyce  v.  Bui*  fines  assessed  against  him,  aggregating 

ger  (D.  C.)  240  F.  817.  $13,000.      Fredenberg  v.   Whitney    (D. 

C.)  240  F.  819. 

§  8214b.  (Act  June  10,  1918,  c.  95,  §  2.)     Same;   powers  of  super- 
vising inspectors  and  Supervising  Inspector  General. 

Whenever  there  shall  be  a  disagreement  between  the  local  in- 
spectors in  regard  to  any  matter  before  them  for  decision  they 
shall  report  the  case  to  the  supervising  inspector  of  the  district, 
who  shall  investigate  and  decide  the  same.  Any  supervising  in- 
spector may  within  thirty  days  thereafter,  upon  his  own  motion, 
review  any  decision  or  action  of  any  board  of  local  inspectors  with- 
in his  district  and  in  like  manner  the  Supervising  Inspector  General 
may  within  thirty  days  thereafter  review  any  decision  or  action 
of  any  supervising  inspector  or  board  of  local  inspectors   and  the 
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decision  of  the   Supervising  Inspector  General  in   such ,  case  shall, 
when  approved  by  the  Secretary  of  Commerce,  be  final.    (40  Stat.  603.) 

§  8214c.  (Act  June  10,  1918,  c.  95,  §  3.)     Same;  modification  of  de- 
cisions on  review. 

Any  decision  or  action  reviewed  by  the  Supervising  Inspector 
General  or  by  any  supervising  inspector,  as  provided  in  sections 
one  and  two  of  this  Act,  may  be  revoked,  changed,  or  modified  by 
such  reviewing  officer,  who  shall  have  po\ver  to  administer  oaths 
and  to  summon  and  compel  the  attendance  of  witnesses  by  a  similar 
,  process  as  in  the  district  courts  of  the  United  States ;  and  the  dis- 
bursing clerk,  Department  of  Commerce,  shall  pay,  on  properly 
certified  vouchers,  such  fees  to  any  witness  so  summoned  for  his 
actual  travel  and  attendance  as  shall  be  officially  certified  to  by  the 
officer  reviewing  the  case,  not  exceeding  the  rate  allowed  for  fees 
to  witnesses  for  travel  and  attendance  in  the  district  courts  of  the 
United  States.    (40  Stat.  603.) 

§  8214d.  (Act  June  10,  1918,  c.  95,  §  4.)     Same;  regulations. 

The  Secretary  of  Commerce  shall  make  such  regulations  as  may 
be  necessary  to  secure  a  proper  enforcement  of  the  provisions  of 
this  Act.     (40  Stat.  603.) 

CHAPTER  TWO— TRANSPORTATION  OF 
PASSENGERS  AND  MERCHANDISE 

Sec.  Sec. 

8225.  Officers    and    crews    of    yessela;      8230.  Special  permit  for  ezcursions. 

penalties.  8242.  Dangeroas  artides  not  to  be  car- 

8226.  Minimum    number    of   deck    offi-  ried      on     passenger-steamers; 

cers.  gasoline  in  automobiles;    regu- 

8227.  Watch  duty  of  deck  officers.  lations. 

8228.  Number  of  passengers  allowable;       8258.  Lifeboats,  etc. 

increase.  8262.  Radio -communication    apparatusi 

8229.  Same;    penalty  for  carrying  too       8269.  Liability  of  master  and  owners. 

great  a  number.  8275.  Penalty  for  failure  to  comply. 

§  8225.  (R.  S.  §  4463,  as  amended,  Act  April  2,  1908,  c.  123,  §  1, 
Act  March  3,  1913,  c.  118,  §  1,  Act  March  4,  1915,  c.  153,  §  14. 
and  Act  May  11,  1918,  c.  12,  §  1.)     Officers  and  crews  of  ves- 
sels;  penalties. 
No  vessel  of  the  United  States  subject  to  the  provisions  of  this 
title  or  to  the  inspection  laws  of  the  United  States  shall  be  nav- 
igated unless  she  shall  have  in  her  service  and  on  board  such  com- 
plement of  licensed  officers  and  crew  including,  certificated  life- 
boat men,  separately  stated,  as  may,  in  the  judgment  of  the  local 
inspectors  who  inspect  the  vessel,  be  necessary  for  her  safe  nav- 
igation.    The  local  inspectors  shall  make  in  the  certificate  of  in- 
spection of  the  vessel  an  entry  of  such  complement  of  officers  and 
crew  including  certificated  lifeboat  men,  separately  stated,  which 
may  be  changed  from  time  to  time  by  indorsement  on  such  cer- 
tificate by  local  inspectors  by  reason  of  change  of  conditions  or 
employment.     Such  entry  or  indorsement  shall  be  subject  to  a 
right  of  appeal,  under  regulations  to  be  made  by  the  Secretary 
of  Commerce,  to  the  supervising  inspector  and  from  him  to  the 
Supervising  Inspector  General,  who  shall  have  the  po\ver  to  re 
vise,  set  aside,  or  affirm  the  said  determination  of  the  local  inspectors. 
If  any  such  vessel  is  deprived  of  the  services  of  any  number  of 
the   crew   including   certificated   lifeboat   men,   separately   stated, 
without  the  consent,  fault,  or  collusion  of  the  ijiaster,  owner,  or  any 
person   interested  in  the  vessel,  the  vessel  may  proceed  on  her 
voyage  if,  in  the  judgment  of  the  master,  she  is  sufficiently  manned 
for  such  voyage:    Provided,  That  the  master  shall  ship,  if  obtain- 
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able,  a  number  equal  to  the  number  of  those  whose  sei'vices  he 
has  been  deprived  of  by  desertion  or  casualty,  who  must  be  of 
the  same  grade  or  of  a  higher  rating  with  those  whose  places  they 
fill.  If  the  master  shall  fail  to  explain  in  writing  the  cause  of  such  " 
deficiency  in  the  crew  including  certificated  lifeboat  men,  separate- 
ly stated,  to  the  local  inspectors  within  twelve  hours  of  the  time 
of  the  arrival  of  the  vessel  at  her  destination,  he  shall  be  liable  to 
a  penalty  of  $50.  If  the  vessel  shall  not  be  manned  as  provided 
in  this  Act,  the  owner  shall  be  liable  to  a  penalty  of  $100,  or  in 
case  of  an  insufficient  number  of  licensed  officers  to  a  penalty  of 
$500.    (35  Stkt  55.    37  Stat.  732.    38  Stat.  1182.    40  Stat.  548.) 

The  amendment  of  this  section  by  Act  May  11,  1918,  c.  72,  {  1,  cited  above, 
consisted  in  changing  the  word  "any,"  at  the  beginning  of  the  section,  to 
"no."  in  striking  out  the  word  "not,"  after  the  words  "of  the  United  States 
shall,"  and  in  striking  out  the  words  "and  hahov"  after  the  words  "Sec- 
retary of  Commerce." 

§  8226.  (Act  May  11,  1918,  c.  72,  §  2.)  Minimum  number  of  of- 
ficers. 

The  board  of  local  inspectors  shall  make  an  entry  in  the  certifi- 
cate of  inspection  of  every  ocean  and  coastwise  seagoing  mer- 
chant vessel  of  the  United  States  gropelled  by  machinery,  and  ev- 
ery ocean-going  vessel  carrying  passengers,  the  minimum  number 
of  licensed  deck  officers  required  for  her  safe  navigation  according 
to  the  following  scale: 

That  no  such  vessel  shall  be  navigated  unless  she  shall  have  on 
board  and  in  her  service  one  duly  licensed  master. 

That  every  such  vessel  of  one  thousand  gross  tons  and  over, 
propelled  by  machinery,  shall  have  in  her  service  and  on  board 
three  licensed  mates,  who  shall  stand  in  three  watches  while  such 
vessel  is  being  navigated,  unless  such  vessel  is  engaged  in  a  run 
of  less  than  four  hundred  miles  from  the  port  of  departure  to  the 
port  of  final  destination,  then  such  vessel  shall  have  two  licensed 
mates;  and  every  vessel  of  two  hundred  gross  tons  and  less  1;han 
one  thousand  gross  tons,  propelled  by  machinery,  shall  have  two 
licensed  mates. 

That  every  such  vessel  of  one  hundred  gross  tons  and  under  two 
hundred  gross  tons,  propelled  by  machinery,  shall  have  on  board 
and  in  her  service  one  licensed  mate,  but  if  such  vessel  is  engaged 
in  a  t^ade  in  which  the  time  required  to  make  the  passage  from' 
the  port  of  departure  to  the  port  of  destination  exceeds  twenty- 
four  hours,  then  such  vessel  shall  have  two  licensed  mates. 

That  nothing  in  this  section  shall  be  so  construed  as  to  prevent 
local  inspectors  from  increasing  the  number  of  licensed  officers  on 
any  vessel  subject  to  the  inspection  laws  of  the  United  States,  if, 
in  their  judgment,  such  vessel  is  not  sufficiently  manned  for  her 
safe  navigation :  Provided,  That  this  section  shall  not  apply  to 
fishing  or  whaljng  vessels,  yachts,  or  motor  boats  as  defined  in 
the  Act  of  June  ninth,  nineteen  hundred  and  ten,  or  to  wrecking 
vessels.    (40  Stat.  549.) 

This  section,  and  the  section  next  foHowing,  were  §§  2,  3  of  Act  May  11, 
1918,  c  72,  entitled  "An  act  to  amend  the  act  of  March  third,  nineteen 
hundred  and  thirteen,  entitled  *An  act  to  regulate  the  officering  and  manning 
of  vessels  subject  to  the  inspection  laws  of  the  United  States,'  "  cited  above. 

Section  1  of  said  act  amended  R.  S.  §  4463.     See  ante,  §  8225.  j 

Section  4  of  said  act  repealed  all  inconsistent  laws  or    parts  of  laws. 

This  section  supersedes  Act  March  3,  1913,  c.  118,  §  2,  37  Stat  733, 
which  was  identical  with  this  section,  with  the  exception  of  the  words  "or  to 
wrecking  vessels/'  at  the  end  of  this  section. 

§  8227.  (Act  May  11,  1918,  c.  72,  §  3.)     Watch  duty  of  deck  of- 
ficers. 
It  shall  be  unlawful  for  the  master,  owner,  agent,  or  other  per- 
son having  authority  to  permit  an  officer  of  any  vessel  to  take 
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charge  of  the  deck  watch  of  the  vessel  upon  leaving  or  immedi- 
ately after  leaving  port,  unless  such  officer  shall  have  had  at  least 
six  hours  off  duty  within  the  twelve  hours  immediately  preceding 
the  time  of  sailing,  and  no  licensed  officer  on  any  ocean  or  coast 
wise  vessel  shall  be  required  to  do  duty  to  exceed  nine  hours  of 
any  twenty-four  while  in  port,  including  the  date  of  arrival,  or 
more  than  twelve  hours  of  any  twenty-four  at  sea,  except  in  a  case 
of  emergency  when  life  or  property  is  endangered.  Any  violation 
of  this  section  shall  subject  the  person  or  persons  guilty  thereof  to 
a  penalty  of  $100.     (40  Stat.  549.) 

See  note  to  {  8226,  ante. 

This  section  supersedes  Act  March  3,  1913,  c.  118,  |  3,  37  Stat.  733,  which 
was  identical  with  this  section. 

* 

§  8228.  (R.  S.  §  4464,  as  amended,  Act  Feb.  14,  1917,  c.  63,  §  L); 
Number  of  passengers  allowable;  increase. 
The  board  of  local  inspectors  shall  state  in  every  certificate  of 
inspection  granted  to  vessels  carrying  passengers,  other  than  ferry- 
boats, the  number  of  passengers  of  each  class  that  any  such  vessel 
has  accommodation  for  and  can  carry  with  prudence  and  safety. 
They  shall  report  their  action  to  the  supervising  inspector  of  the 
district,  who  may  at  any  time  order  the  number  of  such  passengers 
decreased,  giving  his  reasons  therefor  in  writing,  and  thereupon  the 
board  of  local  inspectors  shall  change  the  certificate  of  inspection 
of  such  vessel  to  conform  with  the  decision  of  the  supervising  in- 
spector. Whenever  the  allowance  of  passengers  shall  be  increased 
by  any  board  of  local  inspectors  such  increase  shall  be  reported  to 
the  supervising  inspector  of  the  district,  together  with  the  reasons 
therefor,  and  such  increase  shall  not  become  effective  until  the  same 
has  been  approved  in  writing  by  the  supervising  inspector.  (39 
Stat.  918.) 

This  section,  as  originally  enacted,  read  as  follows:  "The  inspectors  shaU 
state  in  every  certificate  of  inspection  granted  to  steamers  carrying  passen- 
gers, other  than  ferry-boats,  the  number  of  passengers  of  each  class  that 
any  such  steamer  has  accommodations  for,  and  can  carry  with  prudence  and 
safety."  It  was  amended  by  Act  Feb.  14,  1917,  c  63,  §  1,  cited  above,  to 
read  as  set  forth  above. 

§  8229.  (R.  S.  §  4465,  as  amended.  Act  Feb.  14,  1917,  c.  63,  §  2.) 
Same ;  penalty  for  carrying  too  great  a  number. 

It  shall  not  be  lawful  to  take  on  board  of  any  vessel  a  greater 
number  of  passengers  than  is  stated  in  the  certificate  of  inspection, 
and  for  every  violation  of  this  provision  the  master  or  owner  shall 
be  liable  to  any  person  suing  for  the  same  to  forfeit  the  amount  of 
passage  money  and  $10  for  each  passenger  beyond  the  number  al- 
lowed. 

The  master  or  owner  of  the  vessel,  or  either  or  any  of  them,  who 
shall  knowingly  violate  this  provision  shall  be  liable  to  a  fine  of 
not  more  than  $100  or  imprisonment  of  not  more  than  thirty  days, 
or  both.     (39  Stat.  918.) 

This  section  was  amended  by  Act  Feb.  14,  1917,  c.  63,  {  2,  cited  above,  by 
adding  thereto  the  second  sentence  as  set  forth  abovt. 

§  8230.  (R.  S.  §  4466,  as  amended.  Act  Feb.  14,  1917,  c.  63,  §  3.) 
Special  permit  for  excursions. 

If  any  passenger  vessel  engages  in  excursions,  the  board  of  local 
inspectors  shall  issue  to  such  vessel  a  special  permit,  in  writing, 
for  the  occasion,  in  which  shall  be  stated  the  additional  number  of 
passengers  that  may  be  carried  and  the  number  and  kind  of  life- 
saving  appliances  that  shall  be  provided  for  the  safety  of  such  ad- 
ditional passengers;  and  they  shall  also,  in  their  discretion,  limit 
the  route  and  distance  for  such  excursions:  Provided,  however. 
That  the  issuance  of  such  special  permit  shall  be  reported  by  the 
board  of  local  inspectors  to  the  supervising  inspector  of  the  district. 
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and  such  special  permit  shall  not  be  effective  until  approved  by  the 
said  supervising  inspector.     (39  Stat.  918.) 

.   This  section  was  amended  bj  Act  Feb.  14,  1917,  c.  63,  §  3,  cited  above,  pdn- 
cipally  by  the  addition  of  the  proviso,  as  set  forth  abov«. 

§  8242.  (R.  S.  §  4472,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1, 
Act  Feb.  20,  1901,  c.  386,  Act  Feb.  18,  1905,  c.  586,  Act  March 
3,  1905,  c.  1457,  §  8,  Act  May  28,  1906,  c.  2565,  Act  Jan.  24, 
1913,  c.  10,  Act  Oct.  22,  1914,  c.  336,  and  Act  March  29,  1918, 
c.  30.)  Dangerous  articles  not  to  be  carried  on  passenger- 
steamers;  gasoline  in  automobiles;  regulations. 
No  loose  hay,  loose  cotton,  or  loose  hemp,  camphene,  nitroglycerin, 
naptha,  benzine,  benzole,  coal  oil,  crude  or  refined  petroleum,  or  other 
like  explosive  burning  fluids,  or  like  dangerous  articles,  shall  be  car- 
ried as  freight  or  used  as  stores  on  any  steamer  carrying  passengers ; 
nor  shall  baled  cotton  or  hemp  be  carried  on  such  steamers  unless  the 
bales  are  compactly  pressed  and  thoroughly  covered  and  secured  in 
such  manner  as  shall  be  prescribed  by  the  regulations  established  by 
the  board  of  supervising  inspectors  with  the  approval  of  the  Secretary 
of  Commerce  [and  Labor] ;  nor  shall  gunpowder  be  carried  on  any 
such  vessel  except  under  special  license ;  nor  shall  oil  of  vitriol,  nitric 
or  other  chemical  acids  be  carried  on  such  steamers  except  on  the 
decks  or  guards '  thereof  or  in  such  other  safe  part  of  the  vessel  as 
shall  be  prescribed  by  the  inspectors.  Refined  petroleum,  which  will 
not  ignite  at  a  temperature  less  than  one  hundred  and  ten  degrees  of 
Fahrenheit  thermometer,  may  be  carried  on  board  such  steamers  upon 
routes  where  there  is  no  other  practicable  mode  of  transporting  it, 
and  under  such  regulations  as  shall  be  prescribed  by  the  board  of 
supervising  inspectors  with  the  approval  of  the  Secretary  of  Com- 
merce [and  Labor]  ;  and  oil  or  spirits  of  turpentine  may  be  carried 
on  such  steamers  when  put  up  in  good  metallic  vessels  or  casks  or 
barrels  well  and  securely  bound  with  iron  and  stowed  in  a  secure  part 
of  the  vessel,  and  friction  matches  may  be  carried  on  such  steamers 
when  securely  packed  in  strong  tight  chests  or  boxes,  the  covers  of 
which  shall  be  well  secured  by  locks,  screws,  or  other  reliable  fasten- 
ings, and  stowed  in  a  safe  part  of  the  vessel  at  a  secure  distance  from 
any  fire  or  heat.  All  such  other  provisions  shall  be  made  on  every 
steamer  carrying  passengers  or  freight,  to  guard  against  and  extin- 
^  guish  fire,  as  shall  be  prescribed  by  the  board  of  supervising  inspectors 
and  approved  by  the  Secretary  of  Commerce  [and  Labor] .  Nothing 
in  the  foregoing  or  following  sections  of  this  Act  shall  prohibit  the 
transportation  by  steam  vessels  of  gasoline  or  any  of  the  products  of 
petroleum  when  carried  by  motor  vehicles  (commonly  known  as  auto- 
mobiles) using  the  same  as  a  source  of  motive  power :  Provided,  how- 
ever, That  all  fire,  if  any,  in  sucH  vehicles  or  automobiles  be  extin- 
guished immediately  after  entering  the  said  vessel,  aud  that  the  same 
be  not  relighted  until  inmiediately  before  said  vehicle  shall  leave  the 
vessel:  Provided  further,  That  any  owner,  master,  agent,  or  other 
person  having  charge  of  passenger  steam  vessels  shall  have  the  right  to 
refuse  to  transport  automobile  vehicles  the  tanks  of  which  contain 
gasoline,  naphtha,  or  other  dangerous  burning  fluids.  Provided,  how- 
ever, That  nothing  in  the  provisions  of  this  Title  shall  prohibit  the 
transportation  by  vessels  not  carrying  passengers  for  hire,  of  gasoline 
or  any  of  the  products  of  petroleum  for  use  as  a  source  of  motive 
power  for  the  motor  boats  or  launches  of  such  vessels:  Provided 
further,  That  nothing  in  the  foregoing  or  following  sections  of  this 
Act  shall  prohibit  the  use,  by  steam  vessels  carrying  passengers  for 
hire,  of  lifeboats  equipped  with  gasoline  motors,  and  tanks  containing 
gasoline  for  the  operation  of  said  motor-driven  lifeboats :  Provided, 
however.  That  no  gasoline  shall  be  carried  other  than  that  in  the  tanks 
of  the  lifeboats:    Provided  further.  That  the  use  of  such  lifeboats 
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equipped  with  gasoline  motors  shall  be  under  such  regulations  as  shall 
be  prescribed  by  the  board  of  supervising  inspectors  with  the  approval 
of  the  Secretary  of  Commerce  [and  Labor].  Provided,  however,  That 
nothing  in  the  foregoing  or  following  sections  of  this  Act  shall  pro- 
hibit the  transportation  and  use  by  vessels  carrying  passengers  or . 
freight  for  hire  of  gasoline  or  any  of  the  products  of  petroleum  for 
the  operation  of  engines  to  supply  an  auxiliary  lighting  and  wireless 
system  independent  of  the  vessel's  main  power  plant:  Provided  fur- 
ther, That  the  transportation  or  use  of  such  gasoline  or  any  of  the 
products  of  petroleum  shall  be  under  such  regulations  as  shall  be  pre- 
scribed by  the  board  of  supervising  inspectors,  with  the  approval  of 
the  Secretary  of  Commerce.  Provided,  however,  That  kerosene  and 
lubricating  oils  made  from  refined  products  of  petroleum  which  will 
stand  a  fire  test  of  not  less  than  three  hundred  degrees  Fahrenheit 
may  be  used  as  stores  on  board  steamers  carrying  passengers,  under 
such  regulations  as  shall  be  prescribed  by  the  Board  of  Supervising 
Inspectors  with  the  approval  of  the  Secretary  of  Commerce.  (19 
Stat.  252.  31  Stat.  799.  33  Stat.  720,  1031.  34  Stat.  204.  37  Stat. 
650.    38  Stat.  766.  .  40  Stat.  499.) 

The  last  amendment  consisted  in  adding  the  last  proviso  set  forth  above. 
For  previous  history  of  this  section,  etc.,  see  note  in  1916  Gomp.  St.  §  8242. 

§  8258.  (R.  S.  §  4488,  as  amended.)     Lifeboats,  etc. 

Construction  and  application  of  tec-  vessels,  and  on  March  4,  1916,  as  to  all 
tlonw— This  section  became  effective  on  other  vessels.  30  Op.  Atty.  Gen.  334. 
November  4,  1915,  as  to  United  States 

§  8262.  (Act  June  24,  1910,  c.  379,  §  1,  as  amended.  Act  ]\Ay  23, 

1912,  c.  250,  §  1.)     Radio-communication  apparatus. 

Construction  and  application  of  aoo-  U.  S.  v.  Kennedy  &  Moon,  7  Ct.  Cast. 

tionw— In  view  of  this  section,  wireless  App.  442. 

apparatus   imported    to   replace   ineffi-  Article  XI  of  the  Service  Regulations 

cient   apparatus  upon  American   ships  annexed  to  the  international  radiotele- 

is  admissible  free  of  duty  as  repairs  graphic  convention,  which  was  ratified 

for    American    vessels    under    subsec-  by  the  Ujaited  States  Senate  on  Jana- 

tion   6   of  paragraph   J   of   section   4,  ary  22,  1913,  does  not  effect  a  modifi- 

Tariff  Act  of  1913  (Comp.  St.  1916,  §  cation  of  the  terms  of  this  section.    30 

5310),  and  not  dutiable  as  being  in  chief  Op.  Atty.  Gen.  84. 
value   of  metal   under   paragraph   1(57. 

§  8269.  (R.  S.  §  4493.)     Liability  of  master  and  owners. 

9.  Sufflclency  of  crew.— See  The  City  20t/2-  Libel— Allegallon  of  relation  of 

of  St.  Louis  (D.  G.)  238  F.  381.  passenger  and  oarrierw— Van  Loon  v.  U. 

13.  Pilots  —  Negligence,    liability   of  Lawrence  Smith,  Inc.  (Sup.)  163  N.  Y. 

veesels   and    owners^— See   The    SteUa  S.  621,  176  App.  Div.  547. 

(D.  C.)  243  F.  216;  The  Procida  (D.  C.)  21.  Evidence^— See   The   City   of   St 

243  F.  251.  Louis  (D.  C.)  238  F.  381. 

14. Liability   of   pilots— See  The 

Manchioneal,  243  F.  801, 156  C.C.A.313. 

§  8275.  (R.  S.  §  4499,  as  amended.)     Penalty  for  failure  to  comply. 

15.  0 If enseow— Evidence    held    insuffi-  rying  more  passengers  than  allowed  by 

dent  to  sustain  a  libel  by  the  United  the  vessel's  inspection  certificate.    The 

States   against   a   steamer   under   this  Seneca,  234  F.  812,  148  O.  C.  A.  214. 
section  to  recover  the  penalty  for  car- 


TITLE  LII  A— REGULATION  OF  MOTOR  BOATS 

§  8279.  (Act  June  9,  1910,  c.  268,  §  3.)  Lights. 

Sufflclency  of  lights-— Where  the  aft      which  ran  her  down,  the  sufficiency  of 
light  of  a  motorboat,  temporarily  an-       the  motorboat*s  bow  lights  is  immateri- 
chored  because  of  engine  trouble,  was      al.    The  O'Brien  Bros.  (D.  C.)  252  F. 
sufficient,  under  this  section,   and   the      185. 
stern  of  such  boat  was  toward  a  tug 
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CHAPTER  ONE— SHIPPING^COMMISSIONERS 

§  8287.  (R.  S.  §  4501,  as  amended,  Act  June  26,  1884,  c.  121,  §  27.) 
Appointment  of  shipping  commissioners;  accounts;  expendi- 
tures;   compensation;    clerks;   fees. 

I^or  current  appropriation  for  shippingr  commissionera,  see   Act  March  1, 
1919,  c  86,  1 1,  40  Stat  1213. 

Cited    without    dallnite    application. 

In  re  MacDonald  (D.  G.)  248  F.  983. 


Decisions  Relating  to  Title  or  Subject  of  Statute  in  Genebal 


"Saaman."— A  person  contractinir  to 
work  for  another  for  hire,  and  incident- 
ally rendering  services  upon  a  vessel,  is 
not  a  **se&man/'  if  the  services  are  not 
to  be  rendered  to  the  vessel  or  chartei;- 
er  SR  such.  The  Chicago  (D.  C.)  285 
F.  538. 

By  "crew"  of  vessel,  those  persons  are 
naturally  and  primarily  meant  who  are 
on  board  her  aiding  in  her  navigation 
without  reference  to  the  nature  of  the 
arrangement  under  which  they  are  on 
board.  The  Baena  Ventura  (D.  C.)  243 
F.  797. 


Man  serving  ship  in  navigation  as  re- 
sult of  contractual  engagement  of  any 
kind  is  member  of  crew  and  entitled  to 
privileges  of  seaman.     Id. 

Application  to  foroign  vesaelSH^-Con- 

gress  has  the  right  to  prescribe  rules 
which  shall  govern  vessels  and  sailors 
while  within  the  jurisdiction  of  the 
United  States,  notwithstanding  the  ves- 
sels are  foreign  craft,  and  the  sailors 
alien  persons.  The  Ixion  (D.  0.)  237 
F.  142. 


CHAPTER  TWO— SHIPMENT 

§  8300.  (R.  S.  §  4511,  as  amended,  Act  March  3,  1897,  c.  389,  § 
19.)     Shipping-articles. 


I.  Application    to    British   voasela^- 

This  act  does  not  apply  to  foreign 
ships  and  foreign  seamen  signing  in 
an  American  port.  The  Elswick  Tow- 
er (D.  C.)  241  F.  706. 

Where  seamen  signed  articles  in  Italy 
before  British  consul,  the  contract  is 
governed  by  British  law  and  not  the 
La  Follette  Act.  The  Hannington 
Court  (D.  C.)  252  F.  211. 

3.  Contraeta  or  voyagaa  to  which 
statute  applies^— Advances  made  in  a 
foreign  port  to  sailors  on  a  foreign 
vessel,  legal  where  made,  are  not  un- 
lawful under  the  Seamen's  Act.  The 
Hnna  (D.  C.)  252  F.  203. 

7.  Contracts  of  minors.— Seamen, 
who  were  under  21  years  when  they 


signed  shipping  articles,  were  not 
bound  thereby,  and  are  entitled  to  their 
discharge  and  pay,  although  the  period 
of  employment  under  their  contract  is 
not  ended.  The  Cubadist  (D.  C.)  252 
F.  658. 

8.  Construction  and  operation  in  gen- 
oral^— Where  the  owner  of  a  vessel  lets 
her  to  a  master  for  a  fishing  voyage 
on  a  lay  by  which  the  master  and  crew 
are  to  pay  all  running  expenses,  and 
the  master  ships  his  own  crew,  they 
are  not  partners  with  the  master  in 
the  enterprise,  so  as  to  be  liable  with 
hin>  for  advances  made  to  him  by  the 
owner  for  running  expenses.  The  Met- 
tocomet  (D.  C.)  230  F.  308. 

Shipping  articles,  being  prepared  by 
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a  master y  should  be  construed  liberal- 
ly  in  favor  of  seamen.  The  Catalonia 
(D.  O.)  236  F.  554. 

Oral  representations  are  merged  in 
subsequently  signed  articles  for  voy- 
age, and  afford  seamen  no  ground  for 
recovery.  Foreman  v.  J.  M.  Benas 
&  Co.  (D.  C.)  247  F.  133. 

An  agreement,  after  the  signing  of 
articles  for  a  voyage,  to  pay  seamen, 
in  event  of  the  happening  of  a  con- 
tingency, a  sum  greater  than  they 
would  be  otherwise  entitled  to,  is  un- 
enforceable, because  without  consid- 
eration.    Id. 

Where  seamen,  signing  in  Italy,  ac- 
cepted services  of  man  who  could 
speak  some  Italian  in  making  known 
to  them>  the  terms  of  the  articles,  they 
cannot  disavxjw  terms  of  the  articles. 
The  Hannington  Court  (D.  O.)  252  F. 
211. 

13.  Wages    and    payment    thereof.— 

The  extra  wages  due  a  cook  on  a 
fishing  vessel,  where  all  hands  ship 
on  the  lay,  but  the  cook  is  to  receive 
an  "extra"  of  a  certain  sum  per  day 
or  month,  are  a  preferred  charge 
against  the  catch,  and  in  the  absence 
of  any  different  agreement  the  vessel 
is  not  liable  therefor,  where  there 
was  no  catch.  The  Mettacomet  (D. 
C.)  230  F.  308. 

14. Share  In  profits  or  earnings. 

— Members  of  crew,  on  fishing  trip  un- 
der the  quarter  lay  plan,  held  to  have 
a  lien  on  the  vessel  and  the  catch,, 
corresponding  to  that  of  seamen  ship- 
ped for  hire.  The  Georgiana,  245  F. 
321,  157  C.  C.  A.  513.  - 

A  fishing  vessel  held  not  liable  for  the 
"extra"  wages  of  a  cook,  who,  like  the 
other  members  of  the  crew,  shipped  on 
a  lay.  The  MetUcomet  (D.  C.)  230  F. 
308,  decree  affirmed  233  F.  261,  147 
C.  C:  A.  267. 

18.  Shipping  without  signing  articles. 
— Where  libelant  was  injured  after  be- 
ing member  of  vessel's  crew  for  several 
days  but  before  articles  had  been  sign- 
ed and  ship  had  left  port,  he  was  enti- 
tled to  recover  what  he  had  spent  for 
maintenance  and  ctire  and  wages  for 
two  weeks,  such  period  being  sufficient 
to  enable  him  to  seek  new  place,  but 
not  to  wages  for  the  voyage,  nor  for 
loss  of  time  in  getting  back  to  his  home 
port.    The  Vestris  (D.  C.)  252  F.  201. 

A  person  who  enters  upon  the  per- 
formance of  duties  as  a  seaman,  and 
who  through  no  fault  of  his  own,  has 
not  as  yet  signed  articles,  would  not  be 
thereby  deprived  of  the  benefits  accru- 
ing to  him  as  seaman.    Id. 

19.  Seaworthiness  of  ship.— A  ship- 
owner owes  to  his  seamen  a  positive 
and  nondelegable  duty  to  see  that  the 
ship  is  seaworthy  and  her  equipment  in 
safe  condition  for  use  when  she  starts 
on  a  voyage.  Globe  S.  S.  Co.  v.  Moss, 
245  F.  54,  157  C.  C.  A.  350,  certiorari 
denied  38  S.  Ct.  61,  245  U.  S.  663,  62 
L.  Ed.  537. 
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20.  Liability  for  personal  Injuries  to 
crew. — ^Devices  and  facilities  reasona- 
bly fit  and  accessible  to  effect  a  rescue 
should  be  provided  where  an  employ^ 
is  required  to  work  where  he  may  be 
subjected  to  the  danger  of  being 
thrown  into  the  water.  Norfolk  South- 
ern Ry.  Co.  V.  Foreman,  244  F.  353, 
156  C.  C.  A.  639. 

A  shipowner,  whose  negligence  con- 
tributed to  the  injury  of  a  seaman,  is 
liable  therefor,  notwithstanding  the 
concurring  negligence  of  another.  Globe 
S.  S.  Co.  V.  Moss,  245  F.  54,  157  C.  C. 
A.  350,  certiorari  denied  38  S.  Ct.  61, 
245  U.  S.  663,  62  L.  Ed.  537. 

A  seaman,  injured  in  attempting  to 
start  a  defective  feed  pump,  held  not 
to  have  assumed  tiie  risk,  nor  charge- 
able with  contributory  negligence.     Id. 

The  fact  and  nature  of  an  accident 
by  which  a  seaman  was  injured  held 
properly  taken  into  consideration  with 
all  the  other  evidence  in  determining 
whether  the  shipowner  was  negligent 
in  maintaining  a  pump  in  an  unsafe 
condition.    Id. 

A  vessel  which  has  supplied  proper 
lamps  and  other  appliances  is  not  liable 
for  injury  to  a  seaman  resulting  from 
the  failure  of  the  officers  or  other  sea- 
men to  make  proper  use  of  them,  or 
keep  them  in  proper  condition.  In  re 
Tonawanda  Iron  &  Steel  Co.  (D.  C.) 
234  F.  198. 

Liability  of  a  vessel  for  injury  to  a 
seaman  depends  either  upon  the  unsea- 
worthiness of  the  ship  or  her  failure 
to  supply  and  keep  in  order  proper  ap- 
pliances.    Id. 

Member  of  crew  of  vessel  which  had 
arrangement  with  steamship  agency  to 
take  passengers  and  crew  to  and  from 
the  wharf  held  within  his  rights  in  tak- 
ing passage  on  a  small  launch  when  the 
large  launch  usually  employed  was  ab- 
sent. Hartman  v.  Toyo  Kisen  Kaisha 
S.  S.  Co.  (D.  C.)  244  F.  567. 

21. Care  when  sick  or  Injured.— 

A  vessel  held  liable  for  damages  for 
failure  to  take  an  injured  seaman  to  a 
marine  hospital,  where  he  was  left  at 
a  port  20  miles  from  the  hospital  in 
charge  of  a  physician,  and  his  injury 
was  aggravated  by  unskillful  treatment. 
The  C.  S.  Holmes,  237  F.  785,  150  C. 
C.  A.  539. 

A  seaman  is  within  the  rule  that  he  is 
entitled  to  maintenance  and  cure  if  he 
is  injured  or  falls  sick  in  the  service, 
if  when  that  happens  he  is  acting  and 
receiving  wages  as  a  seaman,  although 
the  injury  or  illness  does  not  result  di- 
rectly from  the  service.  The  Bouker 
No.  2,  241  F.  831,  1&4  C.  C.  A.  533, 
modifying  decree  (D.  C.)  231  F.  254, 
certiorari  denied  Jones  v.  Bouker  Con- 
tracting Co.,  38  S.  Ct.  9,  62  L.  Ed.  529. 

The  liability  of  a  ship  for  the  expense 
of  caring  for  a  seaman  who  is  ill  or 
injured  may. extend  for  a  reasonable 
time  beyond  his  term  of  service,  when 
necessary  to  effect  a  cure.    Id. 
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A  steamship  which  lay  at  a  port  for 
three  hours  after  the  severe  injury  of 
a  seaman  held  liable  for  failing  to  call 
a  physician  until  another  port  was 
reached,  eleven  hours  after  the  injury. 
The  Governor  (D.  O.)  230  F.  867. 

Seaman  injured  in  service  of  ship  is 
eatitied  to  maintenance  and  cure,  and 
wages,  at  least  to  end  of  voyage,  irre- 
spective of  question  of  negligence.  So- 
rensen  v.  Alaska  S.  S.  Co.  (D.  G.)  243 
F.  280,  decree  affirmed  (O.  C.  A.)  247 
F.  294. 

Wireless  telegraph  operator,  hired 
and  paid  by  telegraph  company  and  fur- 
nished to  vessel  with  apparatus,  held 
member  of  the  crew,  and  as  seaman  en- 
titled  to  maintenance  and  care  when  he 


became  ill.  The  Buena  Ventura  (D.  C.) 
243  F.  797. 

An  action  will  not  lie  against  the 
ship  for  an  error  of  diagnosis  on  the 
part  of  the  officers  with  respect  to  an 
injury  to  one  of  the  crew.  The  Van 
der  Duyn  (D.  0.)  251  F.  746. 

A  ship  owes  it  to  an  injured  seaman 
to  take  reasonable  precautions  to  fur- 
nish reasonable  aid,  even  to  the  extent 
of  taking  the  man  to  the  nearest  place 
for  remedy.     Id. 

Where  coal  passer  broke  his  arm,  and 
ship's  officers  gave  it  merely  antiseptic 
dressing,  ship  was  liable  for  aggravated 
condition  and  additional  pain  suffered 
through  rough  treatment  by  reason  of 
officers  honestly  thinking  arm  was  not 
broken.    Id. 


§  8306.  (R.  S.  §  4516,  as  amended,  Act  Dec.  21,  1898,  c.  28,  §  1, 
and  Act  March  4,  1915,  c.'153,  §  1.)  Lost  seamen  may  be  re- 
placed. 

Cited    without    dellnlte    application. 

The  Hoquiam  (G.  C.  A.)  253  F.  627. 

§  8314.  (R.  S.  §  4523.)     Unlawfid  shipments  void. 

cited    without    doflnite    application, 
The  Elswick  Tower  (D.  C.)  241  F.  706. 


CHAPTER  THREE— WAGES  AND  EFFECTS 


Sec. 

8315.  Gommencement  of  wages. 

8317.  Terminatioii  of  wages  by  loss  of 

vessel;    transportation  to  place 
of  shipment. 

8318.  Wages  in  case  of  improper  dis- 

charge. 
8320.  Time  for  payment. 
8322.  Payment  of  wages  at  ports,  etc. 


Sec. 

8323.  Advances  and  allotments. 

8324.  Loss  of  lien. 

8332.  Payment  to  circuit  court. 

8337a.  Seamen  having  command  not 
fellow-servants  with  those  un- 
der them,  injured  on  vessel  or 
in  its  service. 


§  8315.  (R.  S.  §  4524.)     Commencement  of  wages. 

Dectsionb  Reulting  to  Wages  ob  Services  in  General 


entitled  to  wages  while  held  as  a  wit- 
ness by  the  foreign  government.  Swan- 
son  V.  linga  (D.  C.)  238  F.  253. 

Libelants,  who  signed  for  a  trip  for 
a  cargo  of  sand,  but  remained  with  the 
vessel  while  she  was  frozen  in,  held,  on 
the  evidence,  to  have  stayed  under  an 
agreement  with  the  master  that  they 
should  be  paid,  and  entitled  to  recover 
on  a  quantum  meruit.  The  Helen  Fair- 
lamb  (D.  C.)  251  F.  432. 


Right  to  wagesw— Where  libelants 
were  engaged  by  assistant  engineer, 
who  was  apparently  authorized,  for  a 
voyage  from  San  Francisco  to  New 
Zealand  and  return,  held,  that  they 
were  entitled  to  wages  for  return  voy- 
age, despite  signing  of  articles  not  pro- 
viding for  return,  and  execution  of  re- 
lease in  New  Zealand  to  obtain  wages. 
The  Moana   (D.  C.)  236  F.  809. 

The  engineer  of  a  neutral  vessel, 
seized  as  prize  by  a  belligerent,  is  not 

§  8317.  (R.  S.  §  4526,  as  amended,  Act  Dec.  21,  1898,  c.  28,  §  3.) 
Termination  of  wages  by  loss  of  vessel;  transportation  to 
place  of  shipment. 

2.  Loss  or  wrock  of  vossol  in  gonoral.  to  wages  prior  to  that  event.    Foreman 

—Torpedoing  by  Germany  of  American  v.  J.  M.  Benas  &  Co.  (D.  C.)  247  F. 

vessel  terminated  voyage,  articles  con-  133. 

templating    such    termination    by    pre-  When  seamen  are  to  be  paid  for  the 

scribing    that     voyage     might     extend  voyage,  generally  speaking,  nothing  is 

through  war   zone;    and  hence,   under  earned,  unless  the  voyage  is  completed; 

this  section,  seamen  were  entitled  only  but  when  a  voyage  is  interrupted  by 

(15G7) 


I 


§  8317 


MERCHANT  SEAMBN 


(Tit.  53 


perils  of  the  sea,  so  that  it  cannot  be 
completed,  seamen  hired  for  the  voy- 
age are  entitled  to  discharge,  and  if 
their  services  rendered  have  been  of 
benefit  to  the  vessel  they  are  entitled 
to  pay  on  an  equitable  basis,  other- 
wise to  no  wages.  The  Helen  Fairlamb 
(D.  C.)  251  F.  412. 

12.  Salvage  services  by  seamen  on 
vesseiw— In  suit  for  salvage  compensa- 
tion by  members  of  crew,  who  returned 

§  8318.  (R.  S.  §  4527.)     Wages 

13.  Discharge  of  seamen  employed  by 
the  month.— In  the  absence  of  proof 
of  usage  or  custom  of  the  port,  a  cap- 
tain employed  on  a  scow  at  a  certain 
rate  of  wages  per  mouth  for  an  in- 
definite term  may  be  discharged  at  any 

§  8320.  (R.  S.  §  4529,  as  amended 
Act  March  4,  1915,  c.  153,  §  3 

Payment  on  dischargow— The  provision 
that  seaman  on  vessel  making  foreign 
voyage  shall  be  entitled  to  his  pay  with- 
in 24  hours  "after  the  cargo  has  been, 
discharged,"  does  not  entitle  a  seaman 
to  his  wages  in  full  up  to  the  time  the 
cargo  has  been  discharged  at  any  port 
or  ports;  the  quoted  words  being  used 
in  the  sense  of  the  termination  of  the 
voyage  for  which  the  seaman  has  been 
employed.  The  Cubadist  (D.  C.)  252  F. 
658. 

Under  this  section  a  seaman  is  en- 
titled at  once  upon  his  discharge  to 
one-third  of  the  balance  of  the  wages 
then  owing  to  him,  and  not  to  a  bonus 
equal  to  such  an  amount.    Id. 

Penalties  and  recovery  thereofw— Pen- 
alty imposed  by  this  section  on  ship- 


to  vessel  after  it  had  been  deserted, 
evidence  held  to  support  finding  of 
abandonment  of  vessel  and  voyage. 
The  Georgiana,  245  F.  321,  157  C.  C. 
A.  513. 

Members  of  crew,  shipping  on  quar- 
ter lay  plan,  held  incapable  of  becom- 
ing salvors  while  bound  by  their  en- 
gagement, but  capable  affer  b.eing  dis- 
charged or  released,  expressly  or  by  im- 
plication.   Id. 

in  case  of  improper  discharge. 

time,  either  during  or  at  the  end  of  the 
month,  without  previous  notice,  and 
may  recover  wages  only  for  the  time 
actually  served.  Razukas  v.  New  Yor]^ 
Trap  Rock  Co.  (D.  C.)  252  F.  311. 


,  Act  Dec.  21,  1898,  c  28,  §  4,  and 
.)     Time  for  payment. 

owner  for  delay  in  paying  seaman^s 
wages  without  sufficient  cause,  is  not 
incurred  by  delay  because  of  an  at- 
tempt to  secure  revision  in  federal  Cir- 
cuit Court  of  Appeals  by  an  appeal 
from  a  decree  for  such  wages  and  pen- 
alties for  delay.  Pacific  Mail  S.  S.  Co. 
V.  Schmidt,  36  S.  Ct.  581,  241  U.  S. 
245,  60  L.  Ed.  082,  reversing  decree 
214  F.  513,  130  C.  C.  A.  657. 

Under  this  section  it  is  only  in  cases 
where  the  refusal  to  make  payment  is 
willful,  and  without  justification  or  ex- 
cuse, that  double  pay  should  be  given. 
The  Cubadist  (D.  C.)  252  F.  658. 

Cited  without  definite  application. 
The  Hoquiam  (O.  C.  A.)  253  F.  627; 
The  Clematis  (D.  C.)  244  F.  484;  The 
Rhine  (D.  C.)  244  F.  833. 


§  8322.  (R.  S.  §  4530,  as  amended.  Act  Dec.  21,  1898,  c.  28,  §  5, 
and  Act  March  4,  1915,  c.  153,  §  4.)  Payment  of  wages  at 
ports,  etc. 

C.  C.  A.  565;  The  Meteor  (D.  C.)  241 
F.  735;  The  Clematis  (D.  C.)  244  P. 
484:    The  Thor  (D.  O.)  248  F.  942. 

The  word  "earned,"  as  used  in  this 
section,  is  used  in  the  sense  of  owing, 
and  to  describe  wages  for  which  the 
seaman  has  done  the  work,  whether 
then  due  or  not.  The  Tklus,  248  F. 
670,  160  C.  C.  A.  570,  reversing  de- 
cree (D.  C.)  242  F.  954,  and  certiorari 
granted  Sandberg  v.  McDonald,  38  S. 
Ct.  345,  246  U.  S.  669,  62  L.  Ed.  930. 

In  computing  the  wages  earned  by  a 
seaman,  and  to  which  he  is  entitled  to 
half  payment  at  intermediate  ports  un- 
der the  Seaman's  Act,  an  advance  pay- 
ment, made  in  a  foreign  country,  where 
lawful,  is  to  be  deducted.  The  Talus, 
248  F.  670,  160  C.  C.  A.  570,  reversing 
(D.  C.)  242  F.  954,  decree  affirmed 
Sandberg  v.  McDonald,  248  U.  S.  185, 
39  Sup.  Ct-  84,  63  L.  Ed.  . 

Under  this  section,  and  in  view  of  § 
8323,  held,  that  a  seaman  on  foreign 
vessels  who  has  earned  wages  while 
vessel  was  in  port  of  the  United  States 


Application  to  foreign  vessels^— This 
"Section  by  its  terms  applies  to  seamen 
on  foreign  vessels  while  in  ports  of  the 
United  States,  and,  when  invoked,  must 
be  enforced  by  the  court.  The  Imber- 
horne  (D.  C.)  240  F.  830. 

Completion  or  end  of  voyage.— Under 
shipping  articles  for  a  voyage  from 
New  York,  held  that,  where  a  master 
returned  to  the  United  States  and  dis- 
charged at  a  port  other  than  New  York, 
seamen  were  then  entitled  to  their 
wages.  The  Catalonia  (D.  C.)  236  F. 
554. 

Under  this  section  the  voyage  is  end- 
ed for  any  particular  seaman  ^hen  liis 
period  of  employment  under  his  con- 
tract ends.  The  Cubadist  (D.  C.)  252 
F.  658. 

Payment  at  Intermediate  port.— The 
amounts  already  paid  to  a  seaman  are 
to  be  deducted  from  the  half  of  what 
he  has  earned  which  he  is  entitled  to 
demand,  not  from  the  entire  amount 
earned.  The  London  (D.  C.)  238  F. 
645,   decree   affirmed  241  F.  863,  154 
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is  entitled  on  demand  to  one-half  of 
sQch  wages,  though  master  has  already 
paid  him  more  than  one -half  of  all 
vflges  earned  while  on  the  voyage.  The 
Iiion  (D.  C.)  237  F.  142. 

The  seaman  is  entitled  at  each  inter- 
mediate port  to  one-half  of  the  sum  due 
him.  In  re  Ivertsen  (D.  C.)  237  F. 
498. 

Adyanee  wages  paid  to  seamen  on  a 
foreign  vessel  in  a  foreign  port  cannot 
be  deducted  in  computing  the  amount 
earned  in  a  suit  to  recover  half  wages 
in  an  intermediate  port  in  the  United 
States,  onder  this  section.  The  Imber- 
home  (D.  C.)  240  F.  830. 

Under  this  section  a  seaman  at  a 
port  before  end  of  voyage  held  entitled 
to  payment  of  enough,  and  only  enough, 
taken  with  what  he  had  already  been 
paid,  to  make  up  half  of  what  he  had 
then  earned.  The  Delagoa  (D.  G.)  244 
F.  835. 

Wages  earned,  to  half  of  which  this 
section  declares  a  seaman  entitled  at  a 
port  before  end  of  voyage,  held  un- 
affected by  advances  before  wages  are 
earned,  by  the  act  declared  unlawful. 
Id. 

Under  this  section  sailors  are  entitled 
to  demand,  at  every  American  port  one- 
half  of  wages  earned,  but  not  one-half 
of  wages  due.  The  Pinna  (D.  C.)  252 
F.  203. 

— -  Demand  and  refusals— Where  a 
vessel  remains  in  port  five  days  after 
one  payment  has  been  there  made,  the 
seamen  are  entitled  to  demand  and  re- 
ceive another  payment,  but  such  pay- 
ment in  any  case  need  be  of  one-half 


only  of  the  amount  earned  since  the  last 
previous  payment,  leaving  in  the  hands 
of  the  master  one -half  the  wages  earn- 
ed during  the  voyage  until  its  termina- 
tion. The  Jacob  N.  Haskell  (D.  C.) 
235  F.  914. 

Under  this  section,  demand  and  re- 
fusal are  necessary  to  put  the  master  in 
default.  In  re  Ivertsen  (D.  C.)  237  F. 
498. 

Under  this  section  a  seaman  is  not 
entitled  to  make  such  a  demand  until 
the  vessel  has  been  in  port  for  at  least 
five  days.  The  Stratheam  (D.  C.)  239 
F.  583. 

Under  this  section,  demand  for  half 
wages  at  an  intermediate  port  need  not 
be  postponed  till  five  days  after  arrival, 
but  merely  must  be  not  less  than  five 
days  after  the  last  preceding  demand. 
The  Delagoa  (D.  C.)  244  F.  835. 

Where  sailors,  after  master  of  ship 
had  informed  them  that  he  had  no  mon- 
ey to  meet  their  demands,  accepted  his 
orders  on  a  store  and  had  their  wants 
satisfied,  their  subsequent  demand  for 
wages  when  the  ship  was  about  to  sail 
was  not  in  good  faith,  and  they  cannot 
recover.    The  Pinna  (I).  C.)  252  F.  203. 

The  master  of  a  ship  is  entitled  to  a 
reasonable  time  in  which  to  comply  with 
crew's  demand  for  wages,  and  where 
he  delays  only  a  few  hours  in  procur- 
ing the  necessary  funds  he  is  well  with- 
in his  rights.     Id. 

Cited    without    definite    application, 

Dillon  V.  Stratheam  S.  S.  Co.,  39  S. 
Ct.  83.  63  L.  Ed.  — ;  Sandberg  v.  Mc- 
Donald, 39  S.  Ct.  84,  e3  L.  Ed.  — ; 
The  Hoquiam  (0.  O.  A.)  253  F.  627. 


§  8323.  (Act  June  26,  1884,  c.  121,  §  10,  as  amended.  Act  June  19, 
1886,  c.  421,  §  3,  Act  Dec.  21,  1898,  c.  28,  §  24,  Act  April  26, 
1904,  c-  1603,  §  1,  and  Act  March  4,  1915,  c.  153,  §  11.)  Ad- 
vances and  allotments. 

242  F.  954,  decree  affirmed,  Sandberg 
V.  McDonald,  39  S.  Ct.  84,  248  U.  S. 
185,  63  L.  Ed.  — ;  The  Belgier  (D. 
C.)  246  F.  966. 

This  section  does  not  apply  to  em- 
ployment of  seamen  by  American  ves- 
sels in  foreign  ports  where  such  pay- 
ment is  customary  and  lawful.  The 
Windrush  (C.  C.  A.)  250  F.  180. 

Contra,  see  The  Rhine  (D.  C.)  244 
F.  833. 


1.  C0ii8titatloiiallty.F-4I/ongreBB     has 

power  to  prohibit  advances  from  wages 
to  seamen  while  a  foreign  vessel  is 
within  an  American  port.  The  Belgier 
(D.  C.)  246  F.  966. 

2.  Applleatlon  to  seamen  on  foreign 
vessels  in  OMeraJw— Under  section  8322, 
and  in  view  of  this  section,  held,  that 
a  seaman  on  foreign  vessels  who  has 
earned  wages  while  vessel  was  in  port 
of  the  United  States  is  entitled  on 
demand  to  one-half  of  such  wages, 
though  master  has  already  paid  him 
more  than  one-half  of  all  wages  earned 
while  on  the  voyage.  The  Ixion  (D. 
C.)  237  F.  142. 

4.  Application  to  shipments  of  sea* 
nen  In  foreign  portSw— This  section  does 
not  apply  to  advancements  by  the  mas- 
ter of  a  foreign  vessel  in  her  home 
port,  where  such  advancements  were 
lawful.  The  Talus,  248  F.  670,  160 
C.  C.  A.  570,  reversing  decree  (D.  O.) 
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9.  Custom  of  particular  portw— This 
section  does  not  apply  to  advances  by 
an  American  ship  in  a  foreign  port  in 
accordance  with  local  custom  to  sea- 
men there  employed.  Neilson  v.  Rhine 
Shipping  Co.,  39  S.  Ct.  89,  63  L.  Ed. 

cited    without    definite    application. 

The  Hoquiam  (C.  C.  A.)  253  F.  627; 
The  Blswick  Tower  (D.  C.)  241  P. 
706. 
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§  8324.  (K  S.  §  4535.)     Loss  of 

Construction  and  operation  of  teo- 
tion  In  genoralw— A  seaman,  especially 
under  this  section,  is  not  bound  by  a 
contract  made  in  advance  with  the  mas- 
ter or  owner  that  he  will  accept  a 
fixed  sum  as  his  share  in  all  cases  of 
salvage.  Oonekin  v.  Lockwood  (D.  C.) 
231  F.  541. 

Right  to  lienw— A  fishing  vessel  held 
not  liable  for  extra  wages  due  a  cook, 
who,  like  the  other  members  of  the 
crew,  ^hipped  on  the  lay.  The  Metta- 
comet,  233  F.  261,  147  C.  C.  A.  267, 
affirming  decree  (D.  C.)  230  F.  308. 

Members  of  crew,  on  fishing  trip  un- 
der the  quarter  lay  plan,  held  to  have 
a  lien   on   the   vessel   and  the   catch, 


lien. 

corresponding  to  that  of  seamen  ship- 
ped for  hire.  The  Georgiana,  245  F. 
321,  157  C.  O.  A.  613. 

One  employed  to  perform  the  or- 
dinary duties  of  master  of  a  barge, 
but  who  was  not  the  enrolled  master, 
is  not  a  master  in  such  sense  as  to 
defeat  his  right  to  a  lien  for  his  serv- 
ices.   The  Chicago  (D.  0.)  235  F.  538. 

A  libelant,  employed  to  navigate  a 
barge  during  a  period  of  7  or  8  years, 
held  entitled  to  a  lieu  for  the  balance 
of  wages  due  him  at  the  end  rof  that 
time.    Id. 

Cited    without    definite    application, 

Rivers  v.  Lockwy>od  (D.  C.)  239  F.  380. 


§  8332.  (R.  S.  §  4543.)     Payment  to  circuit  court. 

Fees   of   shipping   commissioner^— In  of  $2  and  a  commission  of  1  per  cent, 

turning  over  to  the  District  Court  the  on  such  wages.    In  re  Johnson  (D.  C.) 

wages  and  effects  of  a  deceased  sea-  251  F.  319. 

ilian,  pursuant  to  this  section,  the  ship-  Cited    without    defliMto    application, 

ping  commissioner  is  entitled  to  a  fee  In  re  MacDonald  (D.  C.)  248  F.  983. 

§  8337a.  (Act  March  4,  1915,  c.  153,  §  20.)  Seamen  having  com- 
mand not  fellow-servants  with  those  under  them,  injured  on 
vessel  or  in  its  service. 


Construction  and  operation  of  sec- 
tion in  general.— The  provision  of  this 
section  that,  "in  any  suit"  to  recover 
for  injury  to  a  seaman,  "seamen  having 
command  shall  not  be  held  to  be  fel- 
low servants  with  those  under  their 
authority,"  is  not  retroactive.  In  re 
Tonawanda  Iron  &  Steel  Co.  (D.  C.) 
234  F.  198;  Knapp  v.  United  States 
Transp.  Co.  (Sup.)  170  N.  Y.  S.  384, 
181  App.  Div.  432.  ^ 

As  a  shipowner  under  the  maritime 
law  is  liable  to  a  member  of  the  crew 
injured  at  sea  by  reason  of  another 
member's  negligence,  regardless  of 
their  relation,  this  section  does  not, 
where  a  seaman  was  injured  as  a  re- 
sult of  an  alleged  negligent  order  of 
the  master,  warrant  recovery  accord- 
ing to  common -law  rules  of  liability, 
the  section  disclosing  no  intention  to 
impose  such  rules  of  liability  on  ship- 
owners. Chelentis  v.  Luckenbach  S.  S. 
Co.,  38  S.  Ct.  501,  247  U.  S.  372,  62 
L.  Ed.  1171,  affirming  judgment,  243  F. 
536,  156  C.  C.  A.  234. 

Grammatically,  as  well  as  because  the 
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whole  act  relates  to  merchant  seamen, 
"those,"  in  the  provision  of  this  section 
that  seamen  having  a  command  shall 
not  be  deemed  to  be  fellow  servants 
with  "those"  under  their  authority,  re- 
fers, not  to  person  injured,  and  so 
not  to  a  longshoreman,  employed  by 
ship  in  loading,  but  to  seamen.  The 
Hoquiam  (C.  C.  A.)  253  F.  627. 

Seamen  not  fellow  servants^— Boat- 
swain, who  directed  seamren  to  set  up 
decls  lashings  to  secure  deckload  of 
lumber  and  under  whose  orders  seaman 
was  acting,  must  be  deemed  a  seaman 
in  command,  and  not  fellow  servant. 
The  Colusa,  248  F.  21,  160  C.  C.  A. 
161,  affirming  decree  (D.  C.)  241  F. 
968. 

First  officer  of  vessel  is  not  deemed 
fellow  servant,  and  owner  is  liable 
where  gear  gave  way,  either  as  result 
of  owner's  failure  to  furnish  proper 
gear  or  failure  of  first  officer  to  replace 
gear  after  it  became  unsafe  by  reason 
of  exposure  to  weather.  Corrado  v. 
Pedersen  (D.  C)   249  F.  165. 

Cited  witliout  definite  application. 
The  San  Juan  (D.  C.)  241  F.  28a 


Ch.  5)  MERCHANT  SEAMDN  §  8357 


CHAPTER  FOUR— DISCHARGE 

§  8338.  (R.  S.  §  4549.)     Mode  of  discharge. 

Wrongful  illscharge^-The  discharge  clear  custom  to  contrary,  may  not  dis- 
of  a  seaman  at  a  port  of  call  who  had  charge  the  mess  boy  because  he  de- 
signed for  a  completed  voyage  held  im-  dined  to  serve  coffee  to  men  at  earlier 
proper.  Alaska  S.  S.  Co.  v.  Gilbert,  hour.  The  Royal  Arrow  (D.  C.)  248 
236  F.  715,  150  C.  C.  A.  47.  P.  546. 

Where  shipping  articles  did  not  de-  — —  Effeot^-Seaman  wrongfully  dis- 

fine  duties   of  mess  boy,  and  he  was  charged  at  a  port  of  call  held  entitled 

hired  through  union,  whose  rules  pre-  to  recover  the  cost  of  maintenance  and 

scribed  hours  as  from  6  a.  m.  to  7  p.  passage  home.    Alaska  S.  S.  Co.  v.  Gil- 

m.,  master  in  absence  of  proof  of  any  bert,  230  F.  715, 150  G.  O.  A.  47. 


CHAPTER    FIVE— PROTECTION    AND    RELIEF 

Sec.  Sec, 

8345.  Complaint  that  vessel  is  unsea-  83^.  Slop-chests. 

worthy.  8369.  Transportation   of  destitute  sea- 

8348.  Appointment    of    inspectors    by  men  to  United  States. 

consul  in  foreign  port.  8372.  Penalty    for    neglect    to    collect 

8350.  Discharge  on  account  of  unsea-  wages;    extra  wages;    sending 

worthiness;    sailing   of   unsea-  incapacitated  seaman  to  consul 

worthy  vessel ;    penalty.  for  discharge. 
S357.  Allowance  for  reduction  of  provl-. 

sions. 

§  8345.  (R.  S.  §  4556,  as  amended.  Act  Dec.  21,  1898,  c.  28,  §  7.) 
Complaint  that  vessel  is  unseaworthy. 

Proof  of  unaeaworthkiestw— In  an  ac-  the  scow  was  unseaworthy,  in  that  its 

tion  by  the  captain  of  a  scow  to  re-  decks   were   rotten   and   full   of  holes, 

cover  for  household  goods  and  clothing  Razukas  v.  New  York  Trap  Rock  Co. 

lost  when  the  scow  capsized  during  a  (D.  0.)  262  F.  S%1. 
storm,  evidence  held  not  to  show  that 

§  8348.  (R.  S.  §  4559,  as  amended.  Act  Dec.  21,  1898,  c.  28,  §  10,  and 
Act  March  4,  1915,  c.  153,  §  5.)  Appointment  of  inspectors 
by  consul  in  foreign  port. 

Cited    without    deflnito    applioatlon, 

The  Hoquiam  (C.  C.  A.)  253  F.  627. 

§  8350.  (R.  S.  §  4561,  as  amended.  Act  June  26,  1884,  c.  121,  §  4, 
and  Act  Dec.  21,  1898,  c.  28,  §  11.)  Discharge  on  account  of 
unseaworthiness;    sailing  of  unseaworthy  vessel;    penalty. 

Injuries  to  seamen  from  onseaworthl-  man   injured   thereby,   under    the   law 

■esSd— Where,  due  to  negligence  in  in-  entitling    seamen   to   seaworthy   ships, 

■pection  and  permitting  a  ring  to  be-  Marra       v.       Hamburg-Amerikaniseho 

cpme  defective    and   break,    a    derrick  Packetfahrt  Actien  Gesellschaft  (Sup.) 

boom  attached   to   the   mast   fell,   the  167  N.  Y.  S.  74,  180  App.  Div.  75. 
ship   is   "unseaworthy"    as   to   a   sea- 

§'  8357.  (R.  S.  §  4568,  as  amended.  Act  Dec.  21,  1898,  c.  28,  §  14.i 
Allowance  for  reduction  of  provisions. 

L  Construction  of  statute  In  general.  3.  Extra    wages    or    allowance    for 

—A  shipowner   can    only    be    relieved  shortage  In  general.— The  com peusa tion 

from  liability  for  failure  to  furnish  to  to   which  a   seaman  is   entitled   under 

seamen  provisions  in  accordance  with  this  section  for  reduction  in  the  quan- 

the  statutory  scale  on  some  one  of  the  tity   of  provisions   supplied   from   that 

grounds  specified  in  this  section.    Nel-  specified  in  the  scale  provided,  attaches 

son  V.  PatseU  232  F.  682,  146  0.  C.  A.  to  a  reduction  in  each  article,  and  not 

608.  to  an  aggregate   reduction.    Nelson  v. 

Patsel,  232  F.  682,  146  C.  C.  A.  608. 
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§  8362.  (Act  June  26,  1884,  c.  121,  §  11.)     Slop-chests. 

CUed  without  definite  application, 
Sandberg  y.  McDonald,  39  S.  Ct.  84, 
ft  L.  Ed.  — . 

§  8369.  (R.  S.  §  4578,  as  amended.  Act  June  26,  1884,  c.  121,  §  9, 
and  Act  June  19,  1886,  c.  421,  §  18.)  Transportation  of  desti- 
tute seamen  to  United  States. 

'  Cited    wlthoat    definite    application, 

Sandberg  v.  McDonald,  S9  S.  Gt.  84, 
63  L.  Ed.  — . 

§  8372.  (R.  S.  §  4581,  as  amended.  Act  June  26,  1884,  c.  121,  §  7, 
Act  April  4,  1888,  c.  61,  §  3,  Act  Dec.  21,  1898,  c.  28,  §  16,  and 
Act  March  4,  1915,  c.  153,  §  19.)  Penalty  for  neglect  to  collect 
wages ;  extra  wages ;  sending  incapacitated  seamen  to  consul 
for  discharge. 

Cited    without    definite    application,      68  L.  Ed.  — ;  Tbe  Hoquiam  (C.  G.  A.) 
Sandberg  r.  McDonald,  39  S.  Gt.  84,      253  F.  627. 


CHAPTER    SIX— FEES    OF    SHIPPIN(}-COMMIS 

SIGNERS 

§  8378.  (R.  S.  §  45^4.)     Limit  of  officer's  compensation. 

Cited    without    definite    application, 

In  re  MacDonald  (D.  G.)  248  F.  983. 


CHAPTER  SEVEN— OFFENSES  AND  PUN- 
ISHMENTS 


Sec. 

8380.  Various  offenses  by  seamen ;  pen- 
alties. 
8882.  Duty  of  consular  officers  to  dis- 
countenance     insubordination ; 
proceedings    where    officers    or 
seamen  accused. 
8382a.  Termination    of    provisions    of 
.  treaties,   etc.,   for   arrest  and 
imprisonment  of  deserters ;  no- 
tices to -be  given  therefor. 
8382b.  Provisions  of  treaties,  etc.,  for 
arrest    and    imprisonment    of 
deserters  to  be  of  no  force  on 


8«c. 

expiration,  after  notice,  of  pe- 
riod for  termination  thereof; 
B.  S.  §  5280,  and  R.  S.  i  40S1, 
in  part,  repealed. 

8382c.  Times  of  taking  effect  of  provi- 
sions of  act. 

8391.  Gorporal  punishment  prohibited; 

penalty. 

8392.  Definitions,  schedule,  and  tables. 

8392a.  Amendment  of  schedule;  in- 
crease in  requirements  of  wa- 
ter and  butter. 


§  8380.  (R.  S..§  4596,  as  amended,  Act  Dec.  21,  1898,  c.  28,  §  19, 
and  Act  March  4,  1915,  c.  153,  §  7.)  Various  offenses  by  sea- 
men; penalities. 


4.  Application  to  foreign  teamen  in 
American  waters.— Seamen,  who  de- 
serted before  expiration  of  articles 
which  had  been  signed  in  a  foreign 
port,  are  not,  on  foreign  vessel  putting 
into  United  States,  entitled  to  recover 
their  full  <3ompensation,  under  Sea- 
men's Act,  because  they  demanded  half 
wages,  which  was  refused,  after  mas- 
ter had  refused  their  demand  for  full 
wages.  The  Belgier  (D.  C.)  246  :f. 
966. 

6.  Misconduct  of  seamen  and  punish- 
ment therefor  In  general.— A  mate  of 
a   schooner   held  not   chargeable   with 
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any  offense,  under  this  section,  which 
worked  a  forfeiture  of  his  wages  be- 
cause of  his  failure  to  report  the  pres- 
ence of  a  stowaway.  The  Ellen  Little 
(D.  C.)  246  F.  151. 

8.  Punishment  for  desertion  In  gen- 
erald — Seamen  on  British  vessel  who 
left  their  ship  in  an  American  port 
without  good  cause  held  deserters  and 
not  entitled  to  recover  wages  under  the 
British  law.  The  Stratheam  (D.  C.) 
239  F.  583. 

The  refusal  of  seamen  on  a  Bfttish 
ship  to  work  further  after  the  arrival 
of  the  vessel  in  a  port  of  the  United 
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States,  although  their  contract  of  serv- 
ice bad  not  expired,  held  an  act  of  de- 
sertion, by  which  they  forfeited  their 
right  to  wages.  The  EUswick  Tower 
(D.  C.)  241  F.  706. 

9.  What    emistitutes   dMertloR.— The 

word  "deserter,"  as  applied  to  seamen, 
means  one  continually  and  intentionally 
absent  from  the  ship,  constituting  a 
qoitting  of  the  seryice  6f  the  vessel. 
The  Strathearn  (D.  G.)  239  F.  583. 


10.  Justification  or  oxcvse^  for  de- 
sorting  or  leaving  shipw— A  seaman  held 
not  relieved  from  the  charge  of  deser- 
tion by  the  fact  that  through  mistake 
he  was  paid  a  smaller  part  of  his  wag- 
es than  he  was  entitled  to  before  leav- 
ing the  ship  at  an  intermediate  port. 
In  re  Ivertsen  (D.  C.)  237  F.  498. 

Cited  without  definite  application. 
The  Hoquiam  (C.  C.  A.)  253  F.  «27i 
Ex  parte  Larsen  (D.  C.)  233  F.  706. 


(R.  S.  §§  4598,  4599.)     [Repealed.] 


Effect  of  repeals-Repeal  of  Rev.  St 
if  4598,  4599,  by  Act  Dec.  21,  1898,  f 
25,  and  of  section  5280  (Comp.  St. 
1916,  §  10129),  by  Seamen  Act  March 
4, 1915,  §  17  (Comp.  St.  1916,  {  8382b), 
held,  in  view  of  section  4612  (Comp.  St. 
1916,  §  8392),   to  prevent  in  the  ab- 


sence of  treaty  or  convention,  arrest 
and  delivery  to  masters  of  seamen  de- 
serting from  foreign  vessels;  therefore 
Code  Va.  1904,  {§  2004,  2005,  cannot 
be  enforced.  Ex  parte  Larsen  (D.  C.) 
233  F.  708. 


§  8382.  (R.  S.  §  4600,  as  amended,  Act  June  26,  1884,  c.  121,  §  6, 
Act  Dec.  21,  1898,  c.  28,  §  21,  and  Act  March  4,  1915,  c.  153, 
§  8.)  Duty  of  consular  officers  to  discountenance  insubordi- 
nation;  proceedings  where  officers  or  seamen  accused. 

Cited    without    definite    application,      63  L.  Ed.  — ;    The  Hoquiam  (0.  0. 
Sandberg  v.  McDonald,  39  S.   Ct.  84,      A.)  253  F.  627. 

§  8382a.  (Act  March  4,  1915,  c.  153,  §  16.)  Termination  of  provi- 
sions of  treaties,  etc.,  for  arrest  and  imprisonment  of  desert- 
ers;  notices  to  be  given  therefor. 

amply  account  for  the  provision  for  ab- 
rogation of  inconsistent  treaty  provi- 
sions. Sandberg  v.  McDonald,  39  S.  Ct. 
84.  63  L.  Ed.  — . 

Cited    without    definite    application, 
The  Hoquiam  (O.  C.  A.)  253  F.  627. 


Provisions  oonflicting  with  treatiesw— 

The  provisions  of  Seamen's  Act,  abol- 
ishing the  right  of  arrest  for  desertion 
and  giving  dvil  courts  of  the  United 
States  jurisdiction  over  wage  contro- 
versies arising  within  its  jurisdiction, 


§  8382b.  (Act  March  4,  1915,  c.  153,  §  17.)  Provisions  of  treaties, 
etc.,  for  arrest  and  imprisonment  of  deserters  to  be  of  no  force 
on  expiration,  after  notice,  of  period  for  termination  thereof; 
R.  S.  §  5280,  and  R.  S.  §  4081,  in  part,  repealed. 

Effect  of  repeal.— Repeal  of  Rev.  St. 
SS  4598,  4599,  by  Act  Dec.  21,  1898,  § 
25,  and  of  section  5280  (Comp.  St. 
1916.  §  10129),  by  this  section,  in  view 
of  section  4612  (Comp.  St.  1916,  S 
8392),  to   prevent   in    the  absence   of 


treaty  or  convention,  arrest  and  deliv- 
ery to  masters  of  seamen  deserting 
from  foreign  vessels;  therefore  Code 
Va.  1904,  §§  2004,  2005,  pannot  be  en- 
forced. Ex  parte  Larsen  (D.  C.)  233 
F.  708. 


§  8i82c.  (Act  March  4,  1915,  c.  153,  §  18.)  Times  of  taking  effect 
of  provisions  of  act. 

Cited    without    definite    application, 
The  San  Juan  (D.  C.)  241  F.  288. 

§  8391.  (R.  S.  §  4611,  as  amended.  Act  Dec.  21,  1898,  c.  28,  §  22,  and 
Act  March  4,  1915,  c.  153,  §  9.)  Corporal  punishment  pro- 
hibited; penalty. 


Coutniction  and  application  in  gcn- 

eratj— A  seaman  on  an  American  mer- 
chant vessel  is  not  deprived  of  the  pro- 
tection of  this  section  because  he  is  not 
»  citizen  of  the  United  States.  The 
BUkeley  (D.  O.)  234  F.  969. 


Action  for  damagesw— In  action  by 
seamen  for  damages  for  violation  of 
this  section  the  master,  the  owner,  and 
the  vessel  may  be  joined.  The  Blakeley 
(D.  C.)  234  F.  959. 

Cited    witiiout    definite    application, 

The  Hoquiam  (C.  C.  A.)  253  F.  627. 
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§  8392.  (R.  S.  §  4612,  as  amended,  Act  Dec.  21,  1898,  c.  28,  §  23.) 
Definitions,  schedule,  and  tables. 

4.  Who  are  merchant  seamen  in  e^i- 
eral^^See  Scharrenberg  r.  Dollar  S.  S. 
Co.,  38  S.  Ct.  28,  245  U.  S.  122,  62 
li.  Ed.  189. 


3.  Word  "seaman"  as  applying  to 
foreign  vessels^— Repeal  of  Rev.  St.  §| 
4598,  4599,  by  Act  Dec.  21,  1898,  i  25, 
and  of  section  5280  (Comp.  St.  1916,  I 
10129).  by  Seamen  Act  March  4,  1915, 
I  17  (Comp.  St.  1916,  {  8382b),  held,  in 
view  of  this  section,  to  prevent  in  the 
absence  of  treaty  or  convention,  arrest 
and  delivery  to  masters  of  seamen  de- 
serting .from  foreign  vessels;  there- 
fore Code  Va.  1904,  §§  2004,  2005,  can- 
not be  enforced.  Ex  parte  Larsen  (D. 
O.)  233  F.  708. 


16.  Scale  of  provisions^— A  provision 
in  shipping  articles  that  provisions 
should  be  supplied  in  accordance  with 
the  scale  prescribed  by  tMs  section, 
held  valid  and  enforceable.  Nelson  v. 
Patsel,  232  F.  682,  146  C.  O.  A.  608. 

Cited  without  definite  application, 
The  Elswick  Tower  (D.  C.)  241  F.  706. 


§  8392a.  (Act  March  4,  1915,  c.  153,  §  10.)     Amendment  of  sched- 
ule ;  increase  in  requirements  of  water  and  butter. 

Cited    without    definite    application. 

The  Hoquiam  (0.  C.  A.)  253  F.  627. 
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TITLE  LV— LIGHTS  AND  BUOYS 

66C.  Sec. 

8485c.  Trayeling    and   subaistence    ex-  8448.  Rations   for  liffhthouae   keepers 

penses  of  teachers.  and  assistantB;   commutation. 

8439b.  Poet  lantern  lights.  8455a.  Retirem^t  of  olfficers  and  em- 
S442.  Obetrccting   or   interfering   with  ploy^s. 

aids  to  navigation.  8455aa.  Retirement  of  ofBcers  and  em- 
84i6a.  Superintendents  of  lighthouses;  ployte. 

salaries.  8469c.  Sale  of  publications. 
8447.  Compensation  of  keepers  of  light- 
houses. ^ 

§  8435c.  (Act  June  20»  1918,  c.  ^.03,  §  2.)    Traveling  and  subsistence 
expenses  of  teachers. 

Hereafter  the  appropriation,  "General  expenses,  Lighthouse  Serv- 
ice," shall  be  available,  under  regulations  prescribed  by  the  Secre- 
tary of  Commerce,  for  the  payment  of  traveling  and  subsistence  ex- 
penses of  teachers  while  actually  employed  by  States  or  private 
persons  to  instruct  the  children  of  keepers  of  lighthouses.  (40 
Stat  608.) 

This  section  was  section  2  of  an  act  to  authorize  aids  to  navigation  and  for 
other  works  in  the  lighthouse  Service,  etc.,  cited  above. 

§  8439b.  (Act  June  20,  1918,  c.  103,  §  5.)     Post  lantern  lights. 

Hereafter  post  lantern  lights  and  other  aids  to  navigation  may 
be  established  and  maintained,  in  the  discretion  of  the  Commis- 
sioner of  Lighthouses,  out  of  the  annual  approf>riations  for  the 
Lighthouse  Service,  on  Lakes  Union  and  Washington,  in  the  State 
of  Washington.     (40  Stat.  608.) 

This  section  was  section  5  of  an  act  to  authorize  aids  to  navigation  and  for 
other  works  in  the  Lighthouse  Service,  etc.,  cited  above. 

§  8442.  (Act  May  14,  1908,  c.  168,  §  6.)     Obstructing  or  interfer- 
ing with  aids  to  navigation. 

Destruction  by  vessel.-/rhe  destnic-  solely  to  the  negligent  handling  of  the 
tion  of  a  beacon  in  the  harbor  of  San  vessel.  The  Boanoke  (D.  G.)  235  F. 
Pedro,  Gal.,   by   a   steamer,   held   due      1022. 

§  8446a.  (Act  June  20,  1918,  c.  103,  §  7.)  Superintendents  of  light- 
houses ;  salaries. 
Hereafter  a  superintendent  of  lighthouses  shall  be  assigned  in 
charge  of  each  lighthouse  district  at  an  annual  salary  of  not  ex- 
ceeding $3,000  each,  except  that  the  salary  of  the  third  lighthouse 
district  shall  remain  at  $3,600,  as  now  fixed  by  law:  Provided, 
That  officers  now  designated  as  lighthouse  inspectors  shall  be 
transferred  to  the  positions  of  superintendent  of  lighthouses  herein 
authorized  in  lieu  of  lighthouse  inspectors :  Provided  further,  That 
in  the  districts  which  include  the  Mississippi  ^River  and  its  tributa- 
ries the  President  may  designate  Army  engineers  to  perform  the  du- 
ties of  and  act  as  superintendent  of  lighthouses  without  additional 
compensation.     (40  Stat.  608.) 

This  section  was  section  7  of  an  act  to  authorize  aids  to  navigation  and  for 
other  works  in  the  Lighthouse  Service,  etc.,  cited  above. 

§  8447.  (R.  S.  §  4673,  as  amended,  Act  June  20,  1918,  c.  103,  §  8.)' 
Compensation  of  keepers  of  lighthouses. 
The  Secretary  of  Commerce  is  authorized  to  regulate  the  salaries 
of  the  respective  keepers  of  lighthouses  in  such  manner  as  he  deems 
just  and  proper,  but  the  whole  sum  allowed  for  such  salaries  shall 
not  exceed  an  average  of  $840  per  annum  for  each  keeper ;  and  the 
authority  herein  granted  to  regulate  the  salaries  of  keepers  of  light- 
houses shall  not  be  abridged  or  limited  by  the  provisions  of  section 
seven  of  the  general  deficiency  appropriation  Act  approved  August 
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twenty-Sixth,  nineteen  hundred  and  twelve,  as  amended  by  section 
four  of  the  legislative,  executive,  and  judicial  appropriation  Act 
approved  March  fourth,  nineteen  hundred  and  thirteen.  (United 
States  Statutes  at  Large,  volume  thirty-seven,  page  seven  hundred 
and  ninety.)     (40  Stat.  609.) 

This  section  was  amended  by  Act  June  20,  1918,  c.  103,  S  8,  cited  above,  to 
read  as  set  forth  above.  For  section  as  originally  enacted  see  V.  S.  Comp. 
St.  1916,  §  8447. 

§  8448.  (Act  June  20,  1918,  c.  103,  §  3.)  Rations  for  lighthouse 
keepers  and  assistants;  commutation. 
Hereafter  every  lighthouse  keeper  and  assistant  lighthouse  keep- 
er in  the  Lighthouse  Service  of  the  United  States  shall  be  entitled 
to  receive  one  ration  per  day,  or,  in  the  discretion  of  the  Commis- 
sioner of  Lighthouses,  commutation  therefor  at  the  rate  of  45  cents 
per  ration.     (40  Stat.  608.) 

This  section  was  section  3  of  an  act  to  authorize  aids  to  navigation  and  for 
other  works  in  the  Liflrhthouse  Service,  etc.,  cited  above.  The  same  provi- 
sion is  contained  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1919, 
Act  July  1,  1918,  c.  113,  §  1,  40  Stat.  687,  without  the  word  "hereafter."  This 
section  supersedes  a  similar  provision  of  Act  May  14,  1908,  c.  168,  {  9,  35 
Stat.  163. 

§  8455a.  (Act  June  20,  1918,  c.  103,  §  6.)  Retirement  of  officers 
and  employes. 
Hereafter  all  officers  and  employees  engaged  in  the  field  service 
or  on  vessels  of  the  Lighthouse  Service,  except  persons  continuously 
employed  in.  distftct  offices  or  shops,  who  shall  have  reached  the  age 
of  sixty-five  years,  after  having  been  thirty  years,  in  the  active  serv- 
ice of  the  Government,  may  at  their  option  be  retired  from  further 
performance  of  duty;  and  all  such  officers  and  employees  who  shall 
have  reached  the  age  of  seventy  years  shall  be  compulsorily  retired 
from  further  performance  of  duty :  Provided,  That  the  annual  com- 
pensation of  persons  so  retired  shall  be  a  sum  equal  to  one-fortieth 
of  the  average  annual  pay  received  for  the  last  five  years  of  service 
for  each  year  of  active  service  in  the  Lighthouse  Service  or  in  a  de- 
partment or  branch  of  the  Government  having  a  retirement  system, 
not  to  exceed  in  any  case  thirty-fortieths  of  such  average  annual  pay 
received :  Provided  further,  That  such  retirement  pay  shall  not  in- 
clude any  amount  on  account  of  subsistence  or  other  allowance. 
(40  Stat.  608.)  " 

This  section  was  section  6  of  an  act  to  authorize  aid^  to  navigation  and  for 
other  works  in  the  Lighthouse  Service,  etc.,  cited  above. 

§  8455aa.  (Act  Nov.  4,  1918,  c.  201,  §  1.)  Retirement  of  ofHcers 
and  employes. 
Lighthouse  Service.  *  *  Retired  pay :  For  retired  pay  of  of- 
ficers and  employees  engaged  in  the  field  service  or  on  vessels  of 
the  Lighthouse  Service,  except  persons  continuously  employed  in 
district  offices  and  shops,  *  *  :  Provided,  That  the  retirement 
provisions  and  pay  shall  not  apply  to  persons  in  the  field  service 
of  the  Lighthouse  Service  whose  duties  do  not  require  substantially 
all  their  time.     (40  Stat.  1036.) 

This  was  a  provision  of  the  "B^rst  Deficiency  Appropriation  Act,  1919,"  cited 
above. 

§  8459c.  (Act  June  20,  1918,  c.  103,  §  4.)     Sale  of  publications. 

Hereafter  the  Secretary  of  Commerce  is  authorized  to  provide, 
under  regulations  to  be  prescribed  by  him,  for  the  sale  of  publica- 
tions of  the  Bureau  of  Lighthouses  and  the  Lighthouse  Service,  in- 
cluding the  allowance  of  a  commission  for  such  sales.  (40  Stat. 
608.) 

This  section  was  section  4  of  an  act  to  authorize  aids  to  navigation  and 
for  other  works  in  the  Lighthouse  Service,  etc.,    cited  above. 
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CHAPTER  A— GENERAL  PROVISIONS 

§  84591/23. 

(2 Vie)  (Act  July  1,  1918,  c.  114.)  Temporary  promotion  of  cer- 
tain officers. 
That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized  during  the  period  of  tJie  present  war  to  promote  tem- 
porarily, with  the  advice  and  consent  of  the  Senate,  commissioned- 
line  officers  and  engineer  officets  of  the  United  States  Coast  Guard 
below  the  rank  and  grades  of  captain  and  captain  of  engineers  to 
the  ranks  and  grades  of  the  Coast  Guard  not  above  captain  and 
captain  of  engineers,  respectively,  without  regard  t6  numb.er  or  length 
of  service  in  rank  or  grade :  Provided,  That  such  temporary  promo- 
tions may  be  to  such  rank  and  grade  in  the  Coast  Guard  not  above 
captain  or  captain  of  engineers  as  correspond  to  the  rank  and  grade 
that  may  be  attained  in  accordance  with  law,  either  permanently  or 
temporarily,  by  line  officers  of  the  regular  Navy  of  the  same  length 
of  total  service :  Provided  further.  That  constructors  of  the  Coast 
Guard  now  authorized  by  law  who  shall  have  had  as  much  total  serv- 
ice in  the  Coast  Guard  as  the  officer  of  the  Construction  Corps  of  the 
Navy  at  the  foot  of  the  permanent  or  temporary  list  of  those  with 
the  rank  of  lieutenant  commanders  may  be  temporarily  promoted 
to  the  rank  of  captain  of  the  Coast  Guard :  And  provided  further, 
That  for  the  purposes  of  this  Act  service  in  the  Coast  Guard  to  be 
counted  must  have  been  continuous :  And  provided  further,  That 
nothing  contained  in  this  paragraph  shall  operate  to  disturb  the  rela- 
tive position  of  officers  in  the  Coast  Guard  with  reference  to  pre- 
cedence or  promotion,  but  all  such  officers  otherwise  qualified  shall 
be  advanced  in  rank  with  or  ahead  of  officers  in  the  Coast  Guard 
who  were  their  juniors  on  the  date  of  this  Act.     (40  Stat.  731.) 

This  paragraph  was  a  part  of  the  naval  appropriatkm  act  for  the  fiscal 
year  1919,  cited  above. 

(21/8)  (Act  July  1,  1918,  c.  114.)     Same. 

That  the  President  be,  and  he  is  hereby,  authorized  during  the 
period  of  the  present  war  to  promote  temporarily,  with  the  advice 
and  consent  of  the  Senate,  the  captain  commandant  of  the  Coast 
Guard  to  the  rank  of  commodore  in  the  Navy  and  brigadier  gen- 
eral in  the  Army,  and  the  engineer  in  chief  of  the  Coast  Guard  to 
the  rank  of  captain  in  the  Navy  and  colonel  in  the  Army,  officers 
of  the  Coast  Guard  holding  permanent  commissions  above  the  rank 
and  grade  of  first  lieutenant  and  first  lieutenant  of  engineers  as  fol- 
lows: Not  to  exceed  two-fifths  of  the  captains  authorized  by  law, 
and  not  to  exceed  one-third  of  the  captains  of  engineers  authorized 
by  law,  to  have  the  rank  of  senior  captain  in  the  Coast  Guard ;  and 
not  to  exceed  one-third  the  senior  captains  authorized  by  law,  to  have 
the  rank  of  captain  in  the  Navy  and  colonel  in  the  Army :  Provided, 
That  the  senior  captains,  captains,  and  captains  of  engineers  to  be 
temporarily  promoted  as  herein  provided,  shall  be  selected  as  provid- 
ed by  law  for  promotion  by  selection  in  the  Navy.     (40  Stat.  732.) 

This  paragraph  was  a  part  of  the  naval  appropriation  act  for  the  fiscal  year 
1919,  dted  above. 
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(2V4)  (Act  July  1,  1918,  c.  114.)  Temporary  rank,  pay,  and  allow- 
ances of  district  superintendents. 
During  the  period  of  the  present  war,  the  senior  district  superin- 
tendent, the  three  district  superintendents  next  in  order  of  seniority, 
the  four  district  superintendents'next  below  these  three  in  order  of 
seniority,  and  the  junior  five  district  superintendents  shall  have  the 
rank,  pay,  and  allowances  of  captain,  first  lieutenant,  second 
lieutenant,  and  third  lieutenant  in  the  Coast  Guard,  respectively. 
(40  Stat.  732.) 

This  paragraph  was  a  part  of  the  nayal  appropriation  act  for  the  fiscal  year 
1919.  cited  above. 

(2V2)  (Act  July  1,  1918,  c.  114.)     Effect  of  temporary  promotions. 

The  permanent  and  probationary  commissions  of  officers  of  the 
•Coast  Guard  shall  not  be  vacated  by  reason  of  the  temporary  pro- 
moti6ns  and  advancements  authorised  by  this  Act,  nor  shall  said 
officers  be  prejudiced  in  their  relative  lineal  rank  in  regard  to  their 
promotion  as  provided  for  in  existing  law :  Provided,  That  no  offi- 
cer who  shall  receive  a  temporary  promotion  or  advancement  under 
this  Act  shall  be  entitled  to  pay  or  allowances  except  under  such 
/  promotion  or  advancement :     Provided  further.  That  upon  the  ter- 

mination of  the  temporary  promotions  and  advancements  authorized 
by  this  Act,  the  officers  so  promoted  and  advanced  shall  revert  to 
the  rank  and  grade  from  which  temporarily  promoted  or  advanced, 
unless  such  officers  in  the  meantime,  in  accordance  with  law,  be- 
come entitled  to  promotion  to  a  higher  grade  or  rank  in  the  perma- 
nent Coast  Guard,  in  which  case  they  shall  revert  to  said  higher 
grade  or  rank,  and  shall,  after  passing  the  prescribed  examinations^ 
be  commissioned  accordingly.     (40  Stat.  732.) 

This  paragraph  was  a  part  of  the  naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

(25^)  (Act  July  1,  1918,  c.  114.)     Termination  of  temporary  pro- 
motions. 

All  temporary  promotions  and  advancements  authorized  by  this 
Act  shall  continue  in  force  only  until  otherwise  directed  by  the 
President,  and  not  later  than  six  months  after  the  termination  of 
the  present  war.     (40  Stat.  733.) 

This  paragraph  was  a  part  of  the  naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above.  ' 

(2%)  (Act  July  1,  1918,  c.  114.)     Retirement  of  officers  temporarily 
promoted. 

Any  officer  of  the  Coast  Guard  temporarily  promoted  or  advanced 
in  grade  or  rank  in  accordance  with  the  provisions  of  this  Act  who 
shall  be  retired  from  active  service  under  his  permanent  commis- 
sion while  holding  such  temporary  grade  or  rank,  except  for  physi- 
cal disability  incurred  in  line  of  duty,  shall  be  placed  on  the  re- 
tired list  with  the  grade  or  rank  to  which  his  position  in  the  perma- 
nent Coast  Guard  at  the  date  of  his  retirement  would  entitle  him. 
(40  Stat.  733.) 

This  paragraph  was  a  part  of  the  naval  appropriation  act  for  the  ^fiscal  year 
1919,  dted  above. 

(2%)  (Act  July  1,  1918,  c.  114.)  Effect  of  provisions  of  Act  relat- 
ing to  Coast  Guard. 
Nothing  contained  in  this  Act  relating  to  the  Coast  Guard  shall 
operate  to  reduce  the  rank,  pay,  or  allowances  that  would  have 
been  received  by  any  person  in  the  Coast  Guard  except  for  the  pas- 
sage of  this  Act.     (40  Stat.  733.) 

This  paragraph  was  a  part  of  the  naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 
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(314)  (Act  July  1,  1918,  c.  114.)     Pay  of  officers  on  sea  and  foreign 

duty. 
Officers  of  the  United  States  Coast  Guard  on  sea  duty  or  on  shore 
duty  beyond  the  continental  limits  of  the  United  States  during  the 
period  of  the  present  war  shall  receive  the  same  increase  of  pay  and 
allowances  in  all  respects  as  are  now  or  may  hereafter  be  provided 
by  law  for  officers  of  the  Navy  of  corresponding  rank.  (40  Stat. 
733.) 

This  paragraph  web  a  part  of  the  nayal  appropriation  act  for  the  fiscal  year 
1919.  dted  above. 

(15)  (Act  March  1, 1919,  c.  86,  §  1.)     Skilled  draftsmen  and  techni- 
cal services. 

The  services  of  skilled  draftsmen,  and  such  other  technical  serv- 
ices as  the  Secretary  of  the  Treasury  may  deem  necessary,  may  be 
employed  only  in  the  office  of  the  Coast  Guard  in  connection  with 
the  construction  and  repair  of  Coast  Guard  cutters,  to  be  paid  from 
the  appropriation  "Repairs  to  Coast  Guard  cutters":  *  *  A 
statement  of  the  persons  employed  hereunder,  their  duties,  and  the 
compensation  paid  to  each  shall  be  made  to  Congress  each  year  in 
the  annual  estimates.     (40  Stat.  1231.) 

This  para^rraph  is  a  provision  of  the  legislatiye,  ezecutiye,  and  judicial  ap- 
propriation act  for^the  fiscal  year  1920,  cited  above.  It  has  been  repeated 
in  prior  appropriation  acts.  I 


CHAPTER  B— THE  REVENUE-CUTTER  SERVICE 

§  8459i/2b.  (6)   (Act  April  12,  1902,  c.  501,  §  2.)     Rank  of  officers; 
co-operation  with  Wavy. 

Cited    without    definite    application, 
^  30  Op.  Atty.  Gen.  75. 

(17)  (Act  April  12,  1902,  c.  501,  §  8.)     Promotions  to  fill  vacan- 
cies consequent  on  retirement;    examinations  for  promotion. 

Cited    without    ifefinlte    application, 

30  Op.  Atty.  Gen.  75. 

(19)  (Act  April  12,  1902,  c.  501,  §  3.)     Pay  and  allowances  of  com- 
missioned officers. 

Cited  •  witliout    definite    application, 
30  Op.  Atty.  Gen.  75. 

(191/2)  (Act  July  1,  1918,  c.  113,  §  1.)  Pay  and  allowance  of  ci- 
vilian instructors. 
A  civilian  instructor  in  the  Coast  Guard,  after  five  years'  service 
as  such,  shall  have  the  pay  and  allowances  of  a  second  lieutenant, 
and  after  ten  years  of  such  service  shall  have  the  pay  and  allow- 
ances of  a  first  lieutenant  in  the  Coast  Guard.     (40  Stat.  640.) 

This  paragraph  was  a  provision  of  the  sundry  civil  appropriation  act  for 
the  fiscal  year  1919,  cited  above. 

(23)  (Act  April  12,  1902,  c.  501,  §  4.)     Rertirement  of  officers. 

Cited     without    definite    application, 
30  Op.  Atty.  Gen.  75. 

(341/2)  (Act  July  1,  1918,  c.  113,  §  1.)     Pay  and  allowances  of 
cadets. 
Cadets  in  the  6oast  Guard  shall  receive  the  same  pay  and  allow- 
ances as  are  now  or  may  hereafter  be  provided  by  law  for  midship- 
men in  the  Navy.  (40  Stat.  640.) 

This  paragraph  was  a  provision  of  the  sundry  clyil  appropriation  act  for 
the  fiscal  year  1919,  cited  above. 
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(36)  (Act  May  26,  1906,  c.  2556,  §  1.)     Enlisted  force;   term  of 
enlistment ;    regulations. 

cited    without    definite    application, 

80  Op.  Atty.  Gen.  75. 

(4254)  (Act  July  1,  1918,  c.  113,  §  1.)     Rations  or  commutation 
thereof. 

For  rations  or  commutation  thereof  at  the  rate  of  45  cents  per 
ration  for  warrant  officers,  petty  officers,  and  other  enlisted  men, 
$810,000.     (40  Stat.  640.) 

This  paragraph  was  a  provision  of  the  sundry  ciyil  approt>riation  act  for 
the  fiscal  year  1919,  cited  above. 

(43)  (Act  March  4,  1911,  c.  285,  §  1.)     Burial  of  officers  and  men. 

cited    without    definite    applieatlon, 
30  Op.  Atty.  Gen.  75. 

(44)  (R.  S.  §  2757.)     Revenue  officers  to  co-operate  with  the 

Navy. 

Cited    without    definite  .  application, 
30  Op.  Atty.  Gen.  75. 
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See 

8548a.  Permanent  Commission  of  In- 
ternational Geodetic  Associa- 
tion ;  representative  of  United 
•     States. 

8561a.  Salaries  of  officers;  officers  des- 
ignated as  assistants  transfer- 
red to  positions  of  engineers. 

85e2a.  Transfer  -to  War  or  Navy  De- 
partments in  time  of  national 
emergency. 

85d2b.  Field  officers;  enumeration  of; 
appointment ;    pay. 

8562c.  Pay  and  allowances  of  personnel 
of    survey    not    affected    by 


Sec. 

transfer  to  War  or  Navy  De- 
partments. 

8562d.  Laws  applicable  to  personnel  of 
Survey  while  employed  in 
service  under  War  or  Navy 
Departments. 

8562e.  Relative  rank  of  personnel  Sur- 
vey while  serving  with  Army 
or  Navy. 

8562f.  Rules,  governing  Survey  in  time 
of  war. 

8562g.  Military  surveys  and  maps. 


§  8548a.  (Act  March  3,  1917,  c.  161.)  Permanent  Commission  of 
International  Geodetic  Association;  representative  of  United 
States. 

The  duly  appointed  representative  of  the  United  States  on  the 
permanent  commission  of  the  International  Geodetic  Association  is 
hereby  granted  authority, to  vote  with  the  representatives  on  the 
permanent  commission  from  other  nations  on  all  matters  coming 
before-the  association,  including  the  extension  of  its  existence,  sub- 
ject to  the  approval  of  Congress.     (39  Stat.  1055.) 

^is  was  a  provisiim  of  the  diplomatic  and  consular  service  appropriation 
act  for  the  fiscal  year  1918,  cited  above.  It  superseded  a  similar  provision  in 
Act  July  1,  1916,  c.  208,  Comp.  St.  1916,  {  8548a. 

§  8561a.  (Act  June  12,  1917;  c.  27,  §  1.)  Salaries  of  officers;  offi- 
cers designated  as  assistants  transferred  to  positions  of  engi- 
neers. 

Salaries:  Superintendent,  $6,000;  hydrographic  and  geodetic  en- 
gineers, junior  hydrographic  and  geodetic  engineers,  and  aids,  to  be 
employed  in  the  field  or  office,  as  the  superintendent  may  direct, 
one  of  whom  may  be  designated  by  the  Secretary  of  Commerce  to 
act  as  assistant  superintendent :  Provided,  That  officers  now  desig- 
nated assistants  shall  be  transferred  to  the  positions  of  hydro- 
graphic  and  geodetic  engineers,  or  junior  hydrographic  and  geo- 
detic engineers,  herein  submitted  in  lieu  of  assistants :  hydrograph- 
ic and  geodetic  engineers — two  at  $4,000  each,  one  $3,200,  five  at 
$3,000  each,  one  $2,800,  five  at  $2,500  each,  twelve  at  $2,400  each, 
nine  at  $2,200  each,  twelve  at  $2,000  each ;  junior  hydrographic  and 
geodetic  engineers — sixteen  at  $1,800  each,  eleven  at  $1,600  each, 
nine  at  $1,400  each,  twelve  at  $1,200  each ;  aids — ten  at  $1,100  each, 
nineteen  at  $1,000  each ;  in  all,  $223,500. 

Office  force:  Disbursing  agent,  $2,500;  chief  of  division  of  li- 
brary and  archives,  $1,800;  clerk  to  superintendent,  $1,800;  clerks — 
.three  at  $1,800  each,  three  at  $1,650  each,  four  at  $1,400  each,  eight 
at  $1,200  each,'five  at  $1,000  each,  ten  at  $900  each,  six  at  $720  each ; 

Topographic  and  hydrographic  draftsmen:  Two  at  $2,400  each, 
three  at  $2,200  each,  three  at  $2,000  each,  three  at  $1,800  each,  three 
at  $1,600  each,  three  at  $1,400  each,  three  at  $1,200  each,  two  at 
$1,CI00  each,  two  copyist  draftsmen,  at  $1,000  each; 

Astronomical,  geodetic,  tidal,  and  miscellaneous  computers :  One 
$2,500,  two  at  $2,200  each,  two  at  $2,100  each,  two  at  $2,000  each, 
four  at  $1,800  each,  four  at  $1,600  each,  five  at  $1,400  each,  five  at 
$1,200  each ; 
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Copperplate  engravers :  One  $2,400,  two  at  $2,200  each,  three  at 
$2,000  each,  three  at  $1,800  each,  two  at  $1,600  each,  two  at  $1,400 
each,  one  $1,200,  two  at  $1,000  each; 

Engravers  and  apprentices  at  not  exceeding  $1,000  each,  $3,600; 

Instrument  makers:  One  $2,750,  one  $1,600,  two  at  $1,400  each, 
four  at  $1,200  each ;  x 

Pattern  makers  and  carpenters:  Three  at  $1,400  each,  two  car- 
penters and  painters  at  $900  each ; 

Printers,  electrotypers,  photographers,  lithographers,  plate  prin- 
ters and  their  helpers,  engineer,  and  other  skilled  laborers:  One 
$2,000,  one  $1,800,  one  $1,700,  one  $1,600,  one  $1,400,  eight  at,  $1,- 
200  each,  two  at  $1,000  each,  one  $900,  five  at  $700  each ; 

Watchmen,  firemen,  messengers,  and  laborers:  Three  at  $880 
each,  four  at  $820  each,  three  at  $720  each,  four  at  $700  each,  two  at 
$640  each,  three  at  $630  each,  four  at  $550  each.     (40  Stat.  163.) 

^ese  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
ye&r  1918,  cited  above. 

The  sundry  civil  appropriation  act  for  the  fiscal  year  1919,  Act  July  1,  1918, 
c.  113,  §  1,  40  Stat.  689,  makes  appropriations  for  the  salaries  of  officers  and 
clerical  force  of  the  Coast  and  Geodetic  Survey  as  follows: 

"Superintendent,  $6,000;  hydrographic  and  geodetic  engineers,  junior  hy- 
drographic  and  geodetic  engineers,  and  aids,  to  be  employed  in  the  field  or 
office,  as  the  superintendent  may  direct,  one  of  whom  may  be  designated  "by 
the  Secretary  of  Commerce  to  act  as  assistant  superintendent;  hydrographic 
and  geodetic  engineers— two  at  $4,000  each,  one  $3,200,  five  at  $3,000  each, 
one  $2,800,  five  at  $2,500  each,  twelve  at  $2,400  each,  nine  at  $2,200  each, 
twelve  at  $2,000  each;  junior  hydrographic  and  geodetic  engineers— sixteen  at 
$1,800  each,  eleven  at  $1,600  each,  nine  at  $1,400  each,  twelve  at  $1,200  each; 
aids— ten  at  $1,100  each,  nineteen  at  $1,000  each;    in  all,  $223,500. 

"Office  force:  Disbursing  agent,  $2,500;  chief  of  division  of  library  and  ar- 
diives,  $1,800;  derk  to  superintendent,  $1,800;  chief  of  printing  and  sales, 
$2,000;  clerks— two  at  $1,800  each,  three  at  $1,650  each,  four  at  $1,400  each, 
eleven  at  $1,200  each,  five  at  $1,000  each,  ten  at  $900  each,  six  at  $720  each; 

"Topographic  and  hydrographic  draftsmen:  Two  at  $2,400  each,  three  at 
$2,200  each,  three  at  $2,000  each,  three  at  $1,800  each,  three  at  $1,600  each, 
three  at  $1,400  each,  six  at  $1,200  each,  two  at  $1,000  each,  two  copyist 
draftsmen  at  $1,000  each;  "^ 

"Astronomical,  geodetic,  tidal,  and  miscellaneous <  computers:  One  $2,500, 
two  at  $2,200|  each,  two  at  $2,100  each,  two  at  $2,000  each,  four  at  $1,800 
each,  four  at  $1,600  each,  five  at  $1,400  each,  eleven  at  $1,200  each; 

"Copperplate  engravers:  One  $2,400,  two  at  $2,200  each,  three  at  $2,000 
each,  three  at  $1,800  each,  two  at  $1,600  each,  two  at  $1,400  each,  one  $1,200, 
two  at  $1,000  each; 

"Engravers  and  apprentices  at  not  exceeding  $1,000  each,  $3,600; 

"Instrument  makers:  Mechanical  engineer  $2,750,  one  $1,800,  one  $1,600, 
two  .at  $1,400  each,  three  at  $1,200  each; 

"Pattern  makers  and  carpenters:  Three  at  $1,400  each,  two  carpenters  and 
painters  at  $900  each; 

"Lithographers,  lithographic  draftsmen,  transferers,  lithographic  pressmen 
and  their  helpers,  plate  printers  and  their  helpers,  and  other  skilled  laborers: 
Two  at  $2,000  each,  two  at  $1,800  each,  one  $1,700,  one  $1,600,  one  $1,400, 
eight  at  $l,2qO  each,  two  at  $1,000  each,  one  $900,  five  at  $700  each; 

"Photographers:   One  $1,700,  one  $1,600,  one  $1,200; 

"Engineer,  electricians,  dynamo  tenders,  and  electrotypers:  One  $1,800, 
one  $1,400,  one  $1,200,  four  at  $1,080  each; 

"Watchmen,  firemen,  messengers,  and  laborers:  Three  at  $880  each,  three 
at  $840  each,  four  at  $820  each,  three  nt  $720  each,  four  at  $700  each,  two 
at  $640  each,  three  at  $630  each,  one  $550.*' 

§  8562a.  (Act  May  22,  1917,  c.  20,  §  16.)  Transfer  to  War  or 
Navy  Departments  in  time  of  national  emergency. 
The  President  is  hereby  authorized,  whenever  in  his  judgment 
a  sufficient  national  emergency  exists,  to  transfer  to  the  service 
and  jurisdiction  of  the  War  Department,  or  of  the  Navy  Depart- 
ment, such  vessels,  equipment,  stations,  and  personnel  of  the  Coast 
and  Geodetic  Survey  as  he  may  deem  to  the  best  interest  of  the 
country,  and  after  such  transfer  all  expenses  connected  therewith 
shall  be  defrayed  out  of  the  appropriations  for  the  department  to 
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which  transfer  is  made:  Provided,  That  such  vessels,  equipment, 
stations,  and  personnel  shall  be  returned  to  the  Coast  and  Geodetic 
Survey  when  such  national  emergency  ceases,  in  the  opinion  of 
the  President,  and  nothing  in  this  Act  shall  be  construed  as  trans- 
ferring the  Coast  and  Geodetic  Survey  or  any  of  its  functions  from 
the  Department  of  Commerce  except  in  time  of  national  emergency 
and  to  the  extent  herein  provided :  Provided  further,  That  any 
of  the  personnel  of  the  Coast  and  Geodetic  Survey  who  may  be 
transferred  as  herein  provided  shall,  while  under  the  jurisdiction 
of  the  War  Department  or  Navy  Department,  have  proper  military 
status  and  shall  be  subject  to  the  laws,  regulations,  and  orders  for 
the  government  of  the  Army  or  Navy,  as  the  case  may  be,  in  so 
far  as  the  same  may  be  applicable  to  persons  whose  retention  per- 
manently in  the  military  service  of  the  United  States  is  not  con- 
templated by  law.     (40  Stat.  87.) 

This  was  section  16  of  an  act  entitled  '*An  act  to  temporarily  increase  the 
commisdcHied  and  warrant  and  enlisted  strength  of  the  Navy  and  Marine 
Corps,  and  for  other  purposes/'  cited  above. 

Section  13  of  said  Act  May  22,  1917,  c.  20,  provided  that  "nothing  contain- 
ed in  this  Act  shall  operate  to  reduce  the  ranlc,  pay,  or  allowances  that  would 
have  been  received  by  any  person  in  the  Navy,  Marine  Corps,  or  Coast  Guard 
except  for  the  passage  of  this  Act." 

§  8562b.  (Act  May  22,  1917,  c.  20,  §  16.)     Field  officers;  enumer- 
ation of;    appointment;    pay. 

The  President  is  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  the  field  officers  of  the  Coast  and  Geo- 
detic Survey,  who  are  now  officially  designated  assistants  and  aids, 
as  follows :  Officers  now  designated  assistants  and  receiving  a  sal- 
ary of  $2,000  or  more  per  annum  shall  be  appointed  hydrographic 
and  geodetic  engineers;  officers  now  designated  assistants  and 
receiving  a  salary  of  $1,200  or  greater  but  less  than  $2,000  per  an- 
num shall  be  appointed  junior  hydrographic  and  geodetic  engi- 
neers; officers  now  designated  aids  shall  be  appointed  aids:  Pro- 
vided, That  no  person  shall  be  appointed  aid  or  shall  be  promoted 
from  aid  to  junior  hydrographic  and  geodetic  engineer  or  from 
junior  hydrographic  and  geodetic  engineer  to  hydrographic  and 
geodetic  engineer  until  after  passing  a  satisfactory  mental  and 
physical  examination  conducted  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  of  Commerce,  except  that  the  President  is 
authorized  to  nominate  for  confirmation  the  assistants  and  aids  in 
the  service  on  the  date  of  the  passage  of  this  Act.  (40  Stat.  88.) 
See  note  to  §  8562a,  ante. 

§  8562c.  (Act  May  22,  1917,  c.  20,  §  16.)     Pay  and  allowanced  of 
personnel  of  survey  not  affected  by  transfer  to  War  or  Navy 
Departments. 
Nothing  in  this  Act  shall  reduce  the  total  amount  of  pay  and  al- 
lowances they  were  receiving  at  the  time  of  transfer.     (40  Stat. 
88.) 

See  note  to  {  8562a,  ante. 

§  8562d.  (Act  May  22,  1917,  c.  20,  §  16.)     Laws  applicable  to  per- 
sonnel of  Survey  while  employed  in  service  under  War  or 
Navy  Departments. 
While  actually  employed  in  active  service  under  direct  orders  of 
the  War  Department  or  of  the  Navy  Department  members  of  the 
Coast  and  Geodetic  Survey  shall  receive  the  benefit  of  all  provi- 
sions of  laws  relating  to  disability  incurred  in  line  of  duty  or  loss  of 
life.    (40  Stat.  88.) 

See  note  to  {  8o62a,  ante. 
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§  8562e.  (Act  May  22,  1917,  c.  20,  §  16.)     Relative  rank  of  per- 
sonnel of  Survey  while  serving  with  Army  or  Navy. 

When  serving  with  the  Army  or  Navy  the  relative  rank  shall  be 
as  follows; 

Hydrographic  and  geodetic  engineers  receiving  $4,000  or  more 
shall  rank  with  and  after  colonels  in  the  Army  and  captains  in  the 
Navy. 

Hydrographic  and  geodetic  engineers  receiving  $3,000  or  more 
but  less  than  $4,000  shall  rank  with  and  after  lieutenant  colonels  in 
the  Army  and  commanders  in  the  Navy. 

Hydrographic  and  geodetic  engineers  receiving  $2,500  or  more 
but  less  than  $3,000  shall  rank  with  and  after  majors  in  the  Army 
and  lieutenant  commanders  in  the  Navy. 

Hydrographic  and  geodetic  engineers  receiving  $2,000  or  more 
but  less  than  $2,500  shall  rank  with  and  after  captains  in  the  Army 
and  lieutenants  in  the  Navy. 

Junior  hydrographic  and  geodetic  engineers  shall  rank  with  and 
after  first  lieutenants  in  the  Army  and  lieutenants  (junior  g^ade)  in 
the  Navy. 

Aids  shall  rank  with  and  after  second  lieutenants  in  the  Army 
and  ensigns  in  the  Navy. 

And  nothing  in  this  Act  shall  be  construed  to  affect  or'alter  their 
rates  of  pay  and  allowances  when  not  assigned  to  military  duty  as 
hereinbefore  mentioned.     (40  Stat.  88.) 
See  note  to  §  8562a,  ante. 

§  8562f.  (Act  May  22,  1917,  c.  20,  §  16.)  Rules  governing  Sur- 
vcy  in  time  of  war. 
The  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Sec- 
retary of  Commerce  shall  jointly  prescribe  regulations  governing 
the  duties  to  be  performed  by  the  Coast  and  Geodetic  Survey  in 
time  of  war,  and  for  the  cooperation  of  that  service  with  the  War 
and  Navy  Departments  in  time  of  peace  in  preparation  for  its  du- 
ties in  war,  which  regulations  shall  not  be  effective  unless  approved 
by  each  of  the  said  Secretaries,  and  included  therein  may  be  rules 
and  regulations  for  making  reports  and  communications  between 
the  officers  or  bureaus  of  the  War  and  Navy  Departments  and  the 
Coast  and  Geodetic  Survey.     (40  Stat.  88.) 

See  note  to  §  8562a,  ante. 

§  8562g.  (Act  July  9,  1918,  c.  143.)     Military  surveys  and  maps. 

Military  Surveys  and  Maps :  For  the  execution  of  topographic 
or  other  surveys,  the  securing  of  such  extra  topographic  data  as 
msiy  be  required,  and  the  preparation  and  printing  of  maps  required 
for  military  purposes,  to  be  immediately  available  and  remain  avail- 
able until  December  thirty-first,  nineteen  hundred  and  nineteen: 
Provided,  That  the  Secretary  of  War  is  authorized  to' secure  the 
assistance,  wherever  practicable,  of  the  United  States  Geological 
Survey,  the  Coast  and  Geodetic  Survey,  or  other  mapping  agencies 
of  the  Government  in  this  work,  and  to  allot  funds  therefor  to  them 
from  this  appropriation,  $850,000.     (40  Stat.  868.) 

This  section  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 
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C    Bafoty  applianoas  and  aquipmenta  on  railroad  anginas  and  oars, 

and  protaotion  of  amploy^s  and  travslars 8606 
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F.  Arbitration  between  carriara  and  employ te 8675a 

G.  Hours  of  servioa  of  amploy^s 8677 


CHAPTER  A— REGULATION  OF  TRANSPOR- 
TATION 


Bcc.  66C« 

8668.  (1)  Carriers    and    transportation 
sobject  to  Act. 

(2)  Terms  defined ;    duty  to  far-      8571. 

nish  transportation,  estab- 
lish through  routes,  etc. 

(3)  Charges     to    be    reasonable;       8672. 

classifying    telegraph,  etc.,      8673. 
messages;    exchanging  serv- 
ices. 8674. 

(5)  Passes;         interchange  of 

franks    and   passes ;     Juris- '    8676. 
diction  of  offenses. 

(6)  Commodity  clause. 

(7)  Switch  connections   and  cars      8681. 

to    be    furnished;     enforce- 
ment. 8682. 
(Si  Car  service;    rules  and  ref- 
lations.                                        8683. 

(9)  Obstructing  or   retarding  or- 

derly conduct  or  movement 
of  interstate  or  foreign  com- 
merce or  movement  of  trains 
engaged  therein. 

(10)  Preference     or     priority     of 

transi>ortation  of  commodi-      8584. 
ties  essential  to  national  de-      8586. 
fense ;  agencies  at  Washing- 
ton by  common  carriers. 
8563a.  Exception  from  law  prohibiting      8587. 
free  transportation. 

8564.  Special  rates,   rebates,  etC4   pro- 

hibited. 8587b 

8565.  Undue  preferences,  etc.,  prohibit- 

ed;  equal  facilities  to  connect-      8592. 
ing  lines;    tei:minal  facilities. 

8566.  Long  and  short  haul  rates;    wa- 

ter competition. 

8567.  Pooling   prohibited ;     interest   in      8595. 

competing  water  carriers.  8696. 

8568.  Determining  fact  of  water  com- 

petition ;  extending  time  to  sep- 
arate ownership  of  rail  and  wa-      8597. 
ter  carriers. 
8560.  Schedules;     preference    to    ship-      8598. 
ments  for  United  States ;  trans- 
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portation  through  Panama  Ca- 
nal. 

Combinations  to  prevent  continu- 
ous carriage  of  freight  prohib- 
ited. 

LiabiUty  for  violation  of  act. 

Choice  of  remedies;  compelling 
testimony,  etc. 

(1)  Violations  of  act;  punish- 
ments. 

Powers,  and  proceedings  of  Com- 
mission; compelling  testimony, 
etc. ;   immunity  of  witnesses. 

(1)  Complaints   against   carriers, 

etc. 
Reports  of  investigations  by  Com- 
noission;   published  reports,  etc. 
Powers  of  Commission. 

(2)  Commission  authorized  to  de- 

termine  propriety   of  new 
rate  and  classification;  sus- 
pension   pending    decision; 
increased   rates  not  to  be 
filed  until   after   approval. 
(1)  Orders  for  money  damages. 
Conduct  of  proceedings  of  Com- 
mission;   seal;    divisions;    sal- 
ary of  Secretary. 
Compensation  of  commission;  of- 
fices  and    supplies;     witnesses- 
fees  ;    expenses. 
.  Salary  of  Secretary  to  Commis- 
sion. 
Reports    from    carriers    and    an- 
swers to  questions  of  Commis- 
sion ;    uniform  accounts ;    pen- 
alties. 
Restrictions  on  operation  of  act. 
Commission    enlarged  :    '  increase 
of  members,  terms  of  office,  and 
compensation. 
Liability  for  failure  to  file  tariffs, 

rebating,   etc. ;    jurisdiction". 
Parties  to  proceedings  to  enforce 
interstate  commerce  acts. 
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Sec. 

8599.  Equitable  proceedings  to  prevent 
discriminations,  etc.;  Expedit- 
ing Act  applicable. 


Sec. 

8603.  Larceny   of   goods   in   interstate 

commerce ;       receiving     stolen 

property. 


§  8563.  (Act  Feb.  4,  1887,  c.  104,  §  1,  as  amended,  Acf^June  29, 
1906,  c.  3591,  §  1,  Act  April  13,  1908,  c.  143,  Act  June  18,  1910, 
c.  309,  §  7,  Act  May  29,  1917,  c.  23,  and  Act  Aug.  10,  1917,  c- 
51.) 

(1)  Carriers  and  transportation  subject  to  act. 
Transportation  of  goods  aml^  trans-      proposition  of  law,  that  the  traiisac- 


mission    of    messages    from    state    to 
state.— See  §  8604a,  note  4,  post 

Carload  shipped  from  Yanka,  Neb., 
consigned  to  Topeka,  Kan.,  Zsare  of 
"Santa  F6  for  shipment*'  to  order  of  a 
grain  company  at  Kansas  City  moved 
in  a  continuous  interstate  commerce, 
shipment  from  its  departure  to  termi- 
nation over  Santa  F6  Railroad  from 
Topeka,  Kan.,  to  Elk  Falls,  Kan.,  so 
that  its  delivery  to  Santa  F^  at  To- 
peka was  not  a  new  shipment  in  in- 
trastate commerce.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Harold,  38  S.  Ct.  665, 
241  U.  S.  371,  60  L.  Ed.  1050,  revers- 
ing judgment  Harold  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  144  P.  823,  93  Kan. 
456. 

Under  Act  June  18,  1010,  §  7,. amend- 
ing this  section,  federal  courts  have  ju- 
risdiction of  matters  relating  to  a  tele- 
phone company's  duties  as  an  interstate 
agency.  Stephens  v.  Ohio  State  Tele- 
phone Co.  (D.  C.)  240  F.  759. 

Where  New  York  Stock  Exchange 
agreed  to  furnish  quotations  to  tele- 
graph companies  and  they  were  au- 
thorized to  furnish  same  to  subscrib- 
ers subject  to  discontinuance  on  objec- 
tion by  exchange,  distribution  of  such 
quotations  in  Massachusetts  constituted 
interstate  commerce,  though  quotations 
were  sent  in  ordinary  course  of  teleg- 
raphy in  Morse  Code  to  a  point  in 
Massachusetts,  where  they  were  trans- 
lated into  English  and  transmitted  by 
operator  to  tickers  in  offices  of  sub- 
scribers.  Western  Union  Telegraph 
Co.  V.  Foster,  38  S.  Ct.  438,  247  U.  S. 
105,  62  L.  Ed.  1006,  reversing  judg- 
ment 113  N.  E.   192,  224  Mass.  365. 

Interstate  railway  company  doing  tel- 
egraph business  is  as  much  within  this 
section,  and  rulings  and  regulations  of 
Interstate  Commerce  Commission,  as 
if  it  were  telegraph  or  telephone  com- 
pany, so  that  message  received  in  one 
state  to  be  delivered  in  another  by  :t 
can  be  classified  as  interstate.  La 
Cost  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Ark.)  203  S.  W.  586. 

Telegram  delivered  to  interstate  car- 
rier of  messages  at  Indiana  for  deliv- 
ery to,  sendee  in  Arkansas  by  railroad's 
Arkansas  telegraph  line  came  within 
Interstate  Commerce  Rulings,  Division 
C,  Bulletin  7,  p.  94,  and  its  transmis- 
sion was  interstate  commerce.    Id. 

In  an  action  to  recover  for  goods 
lost  by  a  carrier  in  transportation  from 
Passaic,  N.  J.,  to  Chicago,  HI.,  the  re- 
fusal of  the  trial  court  to  hold,  as  a 


tion  in  question  was  interstate  com- 
merce, held  erroneous.  Bass  y.  Erie 
R.  Co.,  195  lU.  App.  508. 

Shipments  by  complainants  residing 
outside  the  state  of  railroad  ties  from 
points  within  state  to  their  yard  in  the 
state  for  inspection  and  sorting  before 
being  shipped  to  foreign  buyers  to  fill 
contracts  made  outside  state  before  ties 
were  purchased  held  interstate  ship- 
ments entitling  carrier  to  interstate 
rates.  Lusk  v.  Atkinson  (Mo.)  186  S. 
W.  703. 

An  ''interstate  shipment**  exists  wh.?n 
a  commodity  has  been  turned  over  by  a 
shipper  to  a  common  carrier  to  be 
transported  from  one  state  to  another 
under  a  contract  of  shipment  the  def- 
inite character  of  such  shipment  being 
fixed  when  the  movement  of  the  com- 
modity has  commenced  for  the  purpose 
of  transportation.  State  ex  reL  Chi- 
cago, M.  &  St.  P.  Ry.  Co,  V.  PubUc 
Service  Ck)mmission  of  Missouri  (Mo.) 
189  S.  W.  377. 

Where  a  manufacturer  shipped  by 
railroad  to  a  point  in  the  same  state 
goods  sold  and  to  be  delivered  there  to 
another  railway  company,  billing  them 
at  the  purchaser's  request  to  a  point 
on  the  letter's  line  in  another  state  to 
which  they  were  transported  by  the 
purchasing  railroad  as  its  own  goods, 
the  shipment,  being  continuous,  was 
"interstate."  Louis  Werner  Sawmill 
Co.  V.  BCansas  City  Southern  Ry.  Co. 
(Mo.  App.)  186  S.  W.  1118, 

Where  shipper  and  succeeding  car- 
rier made  additional  contract  for  trans- 
portation of  shipment  of  hogs,  this  did 
not  change  the  shipment  from  an  Inter- 
state to  an  intrastate  transaction,  but 
it  became  a  part  of  original  contract  of 
through  shipment.  Bowles  v.  Quincy, 
O.  &  K.  C.  R.  Co.  (Mo.  App.)  187  S. 
W.  131. 

A  shipment  of  baggage  held  to  be 
interstate,  notwithstanding  its  recheck- 
ing  at  the  state  line  to  avoid  the  regu- 
lation of  interstate  commerce..  Rey- 
nolds V.  St.  Louis  S.  W.  Ry.  Co.  (Mo. 
App.)  190  S.  W.  423. 

Where  property  is  delivered  to  car- 
rier for  transportation  to  point  beyond 
the  state,  it  constitutes  interstate  com- 
merce, and  it  is  immaterial  whether 
shipment  be  made  on  a  through  con- 
tract or  upon  separate  contracts  with 
each  carrier.  Collier  v.  Wabash  R.  Co. 
(Mo.  App.)  190  S.  W.  969. 

Where  horses  subject  to  a  stop-over 
privilege  in  the  state  to  load  others 
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were  shipped  to  a  point  in  a  foreign 
Btate,  the  traoBaction  was  interstate 
oonimerce,  regardless  of  whether  9, 
through  bill  of  lading  was  issued.  Con- 
ley  V.  Chicago.  B.  &  Q.  R.  Co.,  183  S. 
W.  1111.  192  Mo.  App.  534. 

Contract  for  sending  telegrams  from 
one  state  to  another  is  one  inyolving 
interstate  commerce,  and,  so  governed 
bj  the  federal  law,  not  allowing  dam- 
ages for  mental  anguish.  Hall  y.  West- 
ern Union  Telegraph  Co.  (S.  C.)  94  S. 
E.  870. 

Where  seller  in  Maryland  shipped 
beer  to  bnyer  in  South  Carolina,  the 
fact  that  latter  purchased  the  beer 
for  purposes  forbidden  by  Cr.  Code  8. 
C.  1912,  SI  794,  829,  did  not  destroy 
the  interstate  nature  of  the  sl^ipment. 
Monumental  Brewing  Co.  y.  Whitlock 
(S.  C.)  97  8.  E.  56. 

Transportation  or  oommunication  bo- 
tween  points  in  same  state  through 
another  states— A  shipment  from  a 
point  in  Kansas  to  a  point  in  Missouri 
■old  by  the  consignee  before  deliyery 
to  a  dealer  in  Kansas,  taken  across  the 
state  line  and  back  again  to  Kansas, 
was  an  interstate  shipment.  Andrews 
y.  Union  Pac.  R.  Co.,  161  P.  600,  99 
Kan.  347. 

The  intrastate  character  of  shipment 
of  grain  for  sale  is  not  destroyed  by 
the  carrier,  for  its  own  convenience,  on 
arrival  of  cars,  placing  them  on  tracks 
in  another  state  till  sale.  $tate  ex 
rel.  Chicago^  M.  &  St.  P.  Ry.  Co.  v. 
Public  Service  Commission  of  Alissouri 
(Mo.)  189  S.  W.  377. 

Where  the  point  of  shipment  of  live 
stock  and  the  point  of  destination  were 
both  in  Missouri,  but  the  course  of 
transportation  was  through  both  Mis- 
■ouri  and  Kansas,  the  cars  containing 
tbe  stock .  passing  over  the  tracks  of 
other  railroads,  the  shipment  was  in- 
terstate. Howard  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Mo.  App.)  184  S,  W.  906. 

Where  shipment  of  hogs  was  consign- 
ed from  one  point  in  Missouri  to  an- 
other, but  route  of  connecting  carrier 
went  into  state  of  Kansas  passing 
through  several  towns  therein,  at 
which  hogs  were  unloaded  and  fed,  it 
was  an  interstate  shipment.  Bowles 
v.  Quincy,  O.  &  K.  C  R.  Co.  (Mo. 
App.)  187  S.  W.  131. 

Though  sending  and  delivery  points 
of  message  were  within  the  state,  if 
roate  of  transmission  was  through  an- 
other state,  the  message  was  interstate, 
although  had  wires  not  been  down  the 
message  conld  have  been  sent  alto- 
gether within  the  state.  Davis  y. 
Western  Union  Telegraph  Co.,  202  8. 
W.  292,  198  Mo.  App.  692. 

Express  company,  carrying  bag  of 
railroad  passenger  from  station  in  New 
York  City  to  passenger's  bouse  under 
contract  made  at  Tuxedo,  N.  Y.,  by  the 
express  company,  through  a  railroad, 
as  agent,  held  engaged ,  in  intrastate 
commerce,  though  the  road  passed 
throngh  New   York  and  New  Jersey. 


Noel  y.  Westoott  Express  Co.  (Sup.) 
168  N.  Y.  S.  702,  95  Misc.  Rep.  154. 

Where  goods  are  shipped  from  one 
point  in  the  state  to  another  point  in 
the  same  state,  but  through  another 
state,  the  transportation  is  "interstate 
commerce."  Heineman  Bros.  v.  Erie 
R.  Co.  (Sup.)  172  N.  Y.  8.  111. 

Without  showing  bad  faith  of  the  tel- 
egraph company  in  sending  a  message 
originating  within  the  state  to  a  point 
without  the  state  for  transmission  to 
another  point  within  the  state,  such 
message  is  an  interstate  message  gov- 
erned by  the  federal  law.  Bateman  v. 
Western  Union  Telegraph  Co.  (N.  C.) 
93  S.  E.  467. 

A  telegraph  company  in  transmitting 
a  message  from  one  point  in  tbe  state 
to  another  point,  where  the  company*s 
line  is  partly  located  outside  of  ^he 
state,  is  engaged  in  interstate  com- 
merce controlled  by  federal  legislation. 
Western  Union  Telegraph  Co.  v.  Kauf- 
man (Okl.)  162  P.  708. 

Telegram  received  at  Charleston,  S. 
C,  for  transmission  to  Ridgeland,  S. 
C,  sent  to  Savannah  in  Georgia,  and 
thence  transmitted  to  Ridgeland,  was 
Interstate  message  within  this  section. 
Berg  V.  Western  Union  Telegraph  Co. 
(S.  C.)  96  S.  B.  248. 

The  transmission  of  a  telegram  be- 
tween two  points  within  the  state  over 
a  line  which  passes  out  of  the  state 
and  requires  relaying  tbe  message*  out- 
side of  the  state  is  interstate  com- 
merce. Western  Union  Telegraph  Co. 
y.  Boiling  (Va.)  81  8.  E.  154. 

The  transmission  of  a  telegram  be- 
tween two  points  within  the  state  by 
relaying  it  through  points  outside  tbe 
state  is  interstate  commerce,  though  by 
handling  the  message  oftener  it  could 
have  been  transmitted  withont  leav- 
ing the  state.  WcBtcrn  Union  Tele- 
graph Co.  y.  Mahone  (Va.)  91  8.  E. 
157. 

Transportation  or  communication 
wholly  within  state,  when  exceptedw— 

A  separate  local  freight  rate  for  coal 
shipped  from  Galewood,  a  station  in- 
side of  Chicago,  to  Morton  Grove,  HI., 
a  distance  of  about  12  miles,  over  a 
route  wholly  within  that  state,  is  not 
so  related  to  through  freight  rates  to 
Galewood  from  coal -producing  dis- 
tricts inside  or  outside  the  state  as 
to  exclude  regulation  by  the  Illinois 
Public  Utilities  Commission,  Congress 
not  having  exerted  its  paramount  con- 
stitutional power,  where  there  may  be 
a  blending  of  interstate  and  intrastate 
operations  of  interstate  carriers,  to 
limit  the  authority  of  the  state,  and 
there  being  nothing  to  show  that  the 
order  of  the  state  commission  gives 
commercial  advantages  to  shippers  and 
producers  of  coal  in  Illinois  over  ship- 
pers and  producers  outside  the  state. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  State 
Public  Utilities  Commission  of  Illinois, 
37  S.  Ct.  173,  61  L.  Ed.  341. 
Reshipment  by  a  consignee  of  cars  of 
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lumber  from  the  point  where  they  were 
received  in  interstate  commerce  to  an- 
other point  in  the  same  state  held,  un- 
der the  facts  shown,  a  separate  and 
intrastate  shipment.  Settle  ▼.  Balti- 
more &  O.  S.  W.  R.  Co.  (C.  O.  A.)  240 
F.  913. 

Under  ruling  of  Interstate  Commerce 
Commission,  initial  carrier  of  telegraph 
messages  whose  line  is  wholly  within 
state  docs  not  come  within  ^lis  sec- 
tion, by  receiving  interstate  message 
and  delivering  it  to  interstate  carrier, 
unless  it  has  agreement  with  interstate 
carrier  and  its  connection  for  through 
continuous  transmission.  La  Cost  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Ark.)  203 
S.  W.  586. 

Milling  in  transit  privilege  on  intra- 
state shipment  of  car  of  grain,  where 
shipper's  connection  therewith  ceases 
at  destination,  does  not  make  shipment 
interstate  commerce,  though  consignee 
under  the  privilege  ships  grain  or  its 
product  to  point  outside  state.  Farm- 
ers* Grain  &  Mercantile  Co.  v.  Union 
Pac.  R.  Co.  (Kan.)  175  P.  599. 

That  the  validity  of  the  intrastate 
rate  was  In  litigation  and  its  enforce- 
ment enjoined  held  not  to  relieve  the 
carrier  from  transporting  the  shipments 
over  its  intrastate  line  or  to  authorize 
transportation  over  its  interstate  line 
at  a  higher  rate.  Solum  v.  Northern 
Pac.  Ry.  Co.,  157  N.  W.  996,  133  Minn. 
93;  Monarch  Elevator  Co.  y.  S&me, 
157  N.  W.  998,  133  Minn.  461. 

A  shipment  of  logs  between  two 
points  within  the  state  without  inten- 
tion of  shipping  them  without  the 
state,  held  to  be  an  intrastate  ship- 
ment, though  they  were  reshipped  to 
a  point  without  the  state  where  the 
freight  charges  were  paid  by  the  con- 
signee, and  hence  rates  fixed  by  the 
State  Railroad  Commission  under  Code 
Miss.  1906,  §§  4839,  4840,  were  ap- 
p(licable.  Batesville  Southwestern  R. 
Co.  V.  Mims  (Miss.)  71  So.  827. 

A  shipment  of  grain  between  two 
points  in  the  state  to  be  sold  on  the 
floor  of  the  board  of  trade  at  the  last 
point  is  an  intrastate  shipment;  any 
further  shipment  by  the  buyer  being  a 
new  shipment.  State  ex  rel.  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Public  Service 
Commission  of  Missouri  (Mo.)  189  S. 
W.  377. 

The  sale  of  ventilators  by  patentee, 
an  Illinois  corporation,  in  Pennsylvania, 
at  such  prices  as  it  saw  fit,  did  not 
involve  interstate  commerce  where  the 
ventilators  were  manufactured  in  Penn- 
sylvania by  a  concern  paid  for  its  work, 


and  were  delivered  by  said  concern  to 
vendee  of  the  patentee  with  tag  of 
patentee  seller  attached.  Kernchen  Co. 
V.  English,  70  Pa.  Super.  Ct.  293. 

A  shipment  of  coal,  billed  to  a  point 
in  another  state,  from  which,  although 
without  reloading  or  unloading,  it  was 
then  billed  to  a  point  within  such  state, 
was  not  interstate  as  to  the  second 
shipment.  Missouri,  K.  A  T.  Ry.  Co. 
of  Texas  v.  Pace  (Tex.  Civ.  App.)  184 
S.  W.  1051. 

Under  this  section,  and  U.  S.  Com  p. 
St.  1916,  §  8565,  Interstate  Commerce 
Commission  had  no  jurisdiction  to  reg- 
ulate intrastate  rates,  although  having 
an  injurious  effect  upon  interstate  com- 
merce. Abilene  &  S.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.)  199  S.  W.  878. 

Where  shipper  contracted  with  one 
railroad  in  Arkansas  to  ship  stock  to 
Texarkana,  where  he  received  them 
personally  and  drove  them  across  state 
line,  and  entered  into  contract  with  an- 
other railroad  to  ship  them  to  another 
point  in  Texas,  latter  railroad  could  not- 
claim  that  there  was  continuous  ship- 
ment so  as  to  entitle  it  to  interstate 
rate.  St  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Stinson  (Tex.  Civ.  App.) 
204  S.  W.  476. 

Transportation  to  or  from  forolgn 
conntry.— See  Siebert  ▼.  Erie  R.  R. 
(Sup.)  163  N.  Y.  S.  111. 

While  an  interstate  railroad  company 
is  subject  to  the  act  to  regulate  com- 
merce, and  the  provisions  of  its  tariffs 
filed  pursuant  to  section  6  (Oomp.  St. 
1916,  i  8569)  must  be  strictly  observed, 
yet  the  Interstate  Commerce  Commis- 
sion is  without  jurisdiction  over  ocean 
carriage  of  export  and  import  traffic 
destined  to  or  coming  from  nonadjacent 
foreign  countries.  Pacific  Mail  S.  S.« 
Co.  T.  Western  Pac.  R.  Co.  (C.  O.  A.) 
251  P.  218. 

Yard  movement  of  cars  containing 
fruit,  imported  under  arrangement  un- 
der which  ripe  fruit  became  property 
of  Z.  and  was  separated  at  the  wharf, 
held  an  interstate  one,  wit&in  juris- 
diction of  Interstate  Commerce  Com- 
mission. U.  S.  y.  niinois  Cent  R.  Co. 
(D.  C.)  230  F.  940. 

Interstate  shipment,  whether  origi- 
nating in*  this  country  or  abroad,  is 
controlled,  so  far  as  concerns  portio.i 
of  transportation  which  is  interstate, 
by  Interstate  Commerce  Law,  and 
rules,  forms  of  contract,  and  dassifi- 
catioDs  established  pursuant  to  such 
law.  Burke'  v.  Union  Pac.  R.  Co. 
(Sup.)  166  N.  T.  S.  100,  178  App.  Div. 
783. 


(2)  Terms    defined;     duty    to    furnish    transportation,    establish 
through  routes,  etc. 

2.  Common  carrier  within  act.— Un- 
der tb)i!  section,  duty  of  railroads  car- 
rying cattle  to  furnish  facilities  neces- 
sar;  for  unloading  and  delivering  them 
is  nondelegable,  and  if  agents  are  em- 
ployed to  perform  it  liability  remains 


same.  Panhandle  &  S.  P.  Ry.  Co.  v. 
Crawford  (Tex.  Civ.  App.)  198  S.  W. 
1079. 

6.  ^—  Express  company.-^An«  ex- 
press company  is  a  common  carrier. 
Taylor  v.  Wells  Fargo  &  Co.,  249  F 
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309,  161  C.  O.  A.  161,  certiorari 
granted  Wells  Far^o  &  CJo.  t.  Taylor, 
38  S.  Gt.  581,  247  U.  S.  515,  «2  L.  Ed. 

1244. 

8.  -^  Private  ear  owner^— This  sec- 
tion and  U.  S.  Comp.  St  1916,  i  8569, 
defines  transportation  as  including  all 
Beirices  in  connection  with  the  receipt, 
delivery,  elevation,  transfer  in  transit, 
ventilation  and  refrigeration,  storage 
and  handling  of  property  transported 
and  forbids  a  carrier  to  extend  to  any 
shipper  or  person,  any  privileges  or 
facilities,  except  such  as  are  specified 
in  the  tariffs.  Plaintiff  railroad  com- 
pany filed  with  the  Interstate  Com- 
merce Commission  tariffs  and  sched- 
ules providing  for  demurrage  and  stor- 
age charges  on  shipments  of  explosives 
on  car  lot  and  less  than  car  lot  ship- 
ments. Under  an  agreement  with  de- 
fendant, plaintiff  constructed  a  side 
track  located  partly  on  its  property  and 
partly  on  that  of  defendant;  the  con- 
tract providing  that  plaintiff  should 
have  the  right  to  use,  without  cost, 
tBe  whole  or  any  part  of  the  siding  in 
connection  with  other  business  than 
that  of  defendant,  provided  that  such 
use  should  not  interfere  with  defend- 
ant's business.  Privately  owned  tank 
cars,  on  which  plaintiff  paid  a  sental 
computed  by  mileage,  were  held  by  de- 
fendant on  the  siding  for  longer  than 
the  free  time.  Held  that,  as  the  pur- 
pose of  the  Interstate  Commerce  Act 
is  to  prevent  discrimination,  or  the  giv- 
ing of  services  or  facilities  to  special 
shippers  or  persons,  plaintiff  was  enti- 
tled to  charge  demurrage  and  storage 
on  such  privately  owned  tank  cars, 
though  they  were  stored  on  the  track 
on  the  siding,  title  to  part  of  which  was 
in  defendant.  Pittsburgh,  C,  C.  &  St. 
L.  Ry.  Co.  V.  Freedom  Oil  Works  (D. 
C.)  247  F.  573. 

13.  «—   Teleoraph     company. «— See 

notes  under  subdivision  1  of  this  sec- 
tion. 

14.  Duty  te  fuipnlsh  tranaporfatlen^— 

See  New  York,  N.  H.  &  H.  R.  Co.  ▼. 
Ballon  &  Wri^t,  242  F.  862,  155  C. 
C.  A.  450:  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Spnier.  246  F.  1,  158  C.  O.  A. 
.   227. 

The  Interstate  Commerce  Commis- 
sion was  given  no  power  to  order  a 
carrier  to  provide  and  furnish  to  ship- 
pers tank  cars  for  interstate  shipments 
of  petroleum  products  by  this  section, 
although  by  U.  S.  Comp.  St..  1916,  { 
8576,  the  Commission  was  authorized 
and  required  to  execute  and  enforce  the 
provisions  of  the  act,  and  by  U.  S. 
Comp.  St.  1916,  f  8581,  was  given 
power  to  enter  orders  not  only 
regarding  rates,  but  regarding  classifi- 
cations, regulations,  or  practices, 
whether  affecting  rates  or  not  If  any 
duty  to  furnish  such  cars  exists,  it  is 
enforceable  in  the  courts,  not  by  the 
Commi8f<ion.  U.  S.  v.  Pennsylvania  R. 
Co.,  37  S.  Ct.  95,  61  L.  Ed.  251. 


Carriers  by  railroad  have  the  power 
to  lay.  embargoes  for  the  proper  con- 
duct of  their  business.  U.  S.  v.  Metro- 
politan Lumber  Co.  (D.  C.)  254  F.  335. 

In  an  action  by  a  shipper  against  a 
carrier  for  failure  to  furnish  cars  suit- 
able for  the  shipoient  of  live  hogs,  held, 
that  there  was  no  evidence  from  which 
the  jury  could  estimate  damages. 
Crum  V.  Cleveland,  C,  C.  &  St  L.  Ky. 
Co.,  200  HI.  App.  641. 

In  action  under  this  section  and  U.  S. 
Comp.  St.  1916,  §§  8572,  8604a,  8604aa, 
8595,  for  damages  for  failure  to  fur- 
nish cars  on  day  when  requested  for 
interstate  shipment  of  live  stock,  evi- 
dence held  to  warrant  jury's  finding 
that  carrier  was  not  excused  because 
of  sudden  demands  which  it  had  no 
reason  to  apprehend  and  could  not  rea- 
sonably be  expected  to  meet,  and  that 
request  was  negligently  treated. 
Fletcher  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Kan.)  177  P.  1. 

In  action  for  damages  to  shipment  of 
live  stock,  evidence  held  to  show  mere- 
ly shipper's  request  for  cars  as  requir- 
ed by  this  section,  and  not  the  ele- 
ments of  a  contract.  Atchison,  T.  A 
S.  F.  Ry.  Co.  V.  White  (Tex.  Civ.  App.) 
188  S.  W.  714. 

Railroad's  duty  to  "furnish  transpor- 
tation upon  reasonable  request,"  under 
•this  section,  requires  it  to  furnish  suit- 
able cars  as  a  part  of  the  transporta- 
tion; and  where  company  accepts  per- 
ishable goods  with  express  or  implied 
notice  of  the  perishable  character 
thereof,  it  is  precluded,  upon  its  fail- 
ure to  furnish  cars,  from  asserting  that 
it  did  not  have  the  means  or  facilities 
for  performing  the  duty  it  took  upon 
itself;  it  being  no  defense  that  carrier 
did  not  own  or  control  such  cars  or 
equipment.  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Strickland  (Tex.  Civ.  App.)  208 
S.  W.  410. 

Where  application  was  made  for  car 
for  shipment  of  live  poultry,  railroad's 
failure  to  furnish  car  within  reason- 
able time,  was  not  excused  by  fact 
that  it  relied  upon  ai^other  company  to 
furnish  car,  where  such  car  was  the 
one  commonly  used  by  the  railroad  for 
the  shipment  of  poultry;  and  an  ir- 
regularity in  shipper's  application  for 
car  was  waived  by  carrier,  where  train- 
master received  order,  acted  on  it,  and 
finally  furnished  the  car  on  the  ap- 
plication.   Id. 

Railroad's  agent  at  one  station  had 
authority  to  receive  application  for  car 
for   shipment  at   another   station.    Id. 

Pleadings  held  to  raise  the  issue  of 
whether  railroad  furnished  car  for 
shipment  of  live  poultry  within  a  rea- 
sonable time  after  shipper's  applica- 
tion therefor.    Id. 

As  railroad  is  required  to  furnish 
cars  for  goods  accepted,  and  as  facts 
excusing  its  failure  to  furnish  cars 
when  proper  request  is  made  and 
freight  is  offered  are  peculiarly  within 
railroad's  knowledge,  the  burden  is  up- 
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on  railroad  to  establish  facts  constitut- 
ing an  excuse  for  failure  to  furnish 
cars.    Id. 

Evidence  that  defendant  railroad  fur- 
nished another  shipper  a  similar  car 
on  a  subsequent  application  before  car 
was  furnished  plaintiff  was  admissible, 
and  error  in  admitting  evidence  that 
shipper  applied  to  another  railroad  for 
similar  car,  and  was  furnished  car  in 
less  time,  was  harmless,  where  there 
was  other  evidence  of  such  facts  ad- 
mitted without  objection.    Id. 

Question  of  whether  railroad  furnish- 
ed car  within  a  reasonable  time  was 
for  the/ jury,  and  evidence  held  to  sup- 
port verdict  for  plaintiff.    Id. 

15.  "Transportation."— Elevator  fa- 
cilities furnished  railroad  company  in 
connection  with  transportation  of  grain 
are,  in  view  of  this  section,  within  pro- 
visions of  Interstate  Commerce  Act, 
and,  unless  allowances  therefor  by  rail- 
road company  were  covered  by  publish- 
ed and  filed  rate  schedules,  such 
amounts  could  not  be  legally  collected 
by  elevator  company.  Omaha  Elevator 
Co.  V.  Union  Pac.  R.  Co.  (C.  O.  A.)  249 
F.   827. 

Under  this  section  defining  transpor- 
tation, and  section  20,  as  amended  by 
section  7,  par.  11  (Comp.  St.  1016,  i 
8604a),  making  initial  carrier  liable  for 
damages  accruing  on  connecting  lines, 
where  terminal  carrier  notified  party  of 
arrival  of  shipment,  and  shipment  was 
not  removed  within  48  hours,  held  ini- 
tial carrier's  liability  thereafter'  for 
acts  of  terminal  carrier  ^as  that  of 
warehouseman,  in  view  of  bill  of  lad- 
ing. Briggs  Hardware  Co.  v.  Aroos- 
took Valley  R.  Co.  (Me.)  104  A.  8. 

In  this  section  "transportation"  in- 
cludes vehicles  and  all  instrumentali- 
ties of  shipment,  irrespective  of  own- 
ership and  all  services  in  connection 
therewith.  Swift  &  Co.  v.  Hocking 
Valley  Ry.  Co.,  112  N.  E.  212,  93  Ohio 
St.  143. 

Dipping  cattle  by  a  railroad  company 
under  quarantine  laws  is  a  part  of  the 
service  required  by  the  shipping  con- 
tract, and  negligence  in  its  performance 
must  be  measured  by  the  terms  of  that 
contract.  Missouri,  K.  &  T.  Ry.  Co. 
V.  Skinner  (Okl.)  160  P.  875. 

Under  this  section  and  U.  S.  Comp. 
St.  1916,  §§  8r)G9,  8r>92,  and  other  sec- 
tions making  furnishing  of  cars  a  ,part 
of  "transportation,"  contract  or  bill  of 
lading  fixing  conditions  of  liability  for 
failure  to  furnish  carsl  pursuant  to 
previous  oral  agreement  held  control- 
ling, and  the  parties  cannot  substitute 
a  special  agreement,  so  that  .plaintiff 
cannot  recover  on  the  alleged  previous 
oral  contract.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Smyth  (Tex.  Civ.  App.)  189 
8.  W.  70. 

In  view  of  this  section  damages  oc- 
casioned by  a  delay  at  pens  before  an 
interstate  shipment  of  cattle  started 
the  trip  falls  within  terms  of  a  contract 
ci  shipment  requiring  notice  of  claim 
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for  loss  or  injury  by  delay  in  "trans- 
portation" as  a  condition  precedent  to 
recovery;  and  holdings  of  state  courts 
that  injuries  received  before  voyage  be- 
gan do  not  fall  under  the  term  "trans- 
portation** or  the  contract  of  shipment 
are  not  controlling  in  case  of  an  inter- 
state shipment,  in  view  of  provision  in- 
cluding such  injuries  in  term  "transpor- 
tation** in  this  section.  Chicago,  R.  I. 
&  G.  Ry.  Co.  v.  Whaley  (Tex.  Civ. 
App.)  190  S.  W.  833. 

In  view  of  this  section,  held,  where 
delivery  could  not  be.  made  in  pens  of 
consignee,  duty  of  transportation  was 
not  fulfilled  by  delivery  at  chutes  of 
stockyard  company  which  replaced 
them  in  inaccessible  pens,  where  there 
were  no  facilities  for  feed  or  water. 
Panhandle  &  S.  F.  Ry.  Co.  ▼.  Phillips 
(Tex.  Civ.  App.)  197  S.  W.  1031. 

16.  Routing^— Where  railroad  com- 
pany operates  two  lines  between  same 
point,  and  freight  rate  over  one  is  leas 
than  rate  over  the  other,  it  is  ordinari- 
ly duty  of  carrier  to  ship  by  cheaper 
route;  but  duty  is  not  absolute,  car- 
rier being  bound  to  consider,  not  only 
shipper's  interest,  but  its  own,  and  that 
of  public,  and  if,  all  things  considered, 
it  would  be  unreasonable  to  ship  by 
cheaper  route,  carrier  is  not  required 
to  do  so.  Northern  Pac.  Ry.  Co.  v. 
Solum,  38  S.  Ct.  550,  247  U.  S.  477. 
62  L.  Ed.  1221,  reversing  judgments 
Solum  V.  Northern  Pac.  Ry.  Co.,  157 
N.  W.  996,  133  Minn.  93,  and  Monarch 
Elevator  Co.  v.  Same.  157  N.  W.  998, 
133  Minn.  461,  and  dismissing  writ  of 
error   Duluth    Elevator   Co.    v.    Same, 

162  N.  W.  1087,  136  Minn.  468. 
Without   shipping  directions,   carrier 

is  not  bound  to  route  shipment  on  in- 
trastate line  to  secure  lower  rate, 
when  easier  grade  and  shorter  distance 
call  for  interstate  route,  though  as  to 
car  routed  over  intrastate  line  it  must 
refund  under  maximum  freight  rate 
statute.  Gen.  St.  Minn.  1913,  §§  4298- 
4304.  Comstock  Farmers*  Elevator 
Co.  V.  Great  Northern  Ry.  Co.  (I^Iinn.) 

163  N.  W.  280. 

Rules  and  rogulations.^-Since  this 
section,  making  it  the  duty  of  a  com- 
mon carrier  to  provide  reasonable  fa- 
cilities and  make  reasonable  rules  and 
regulations,  docs  not  provide,  and  it  is 
nowhere  else  provided,  that  the  com- 
mission shall  prescribe  what  are  rea- 
sonable facilities,  the  commi.ssion  need 
not  first  pass  upon  the  question  wheth- 
er a  carrier^s  rule  is  reasonable,  and 
a  shipper  damaged  by  such  rule  may 
resort  to  the  state  courts  to  recover 
for  such  damage;  and  an  award  by 
the  state  court  of  damages  to  a  ship- 
per for  loss  by  failure  to  furnish  cars 
on  demand  does  not  interfere  with  rate 
regulation,  or  the  authority  of  Con- 
gress or  the  Interstate  Commerce 
Commission  to  prohibit  discrimination. 
Raird  Bros.  v.  Minneapolis  &  St.  L.  R. 
Co.  (Iowa)  165  N.  W.  412. 
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(3)  Charges  to  be  reasonable; 
sages;   exchanging  services. 

Circumstances    to    be    considered.^ 

Freight  rates  must  be  fixed  with  rea- 
Bonable  reference  to  the  responsibility 
and  the  cost  and  value  of  the  services 
which  the  carrier  and  the  shipper  un- 
dertake respectively  to  assume  and 
render.  Tripp  v.  Michigan  Cent  B. 
Co.,  238  F.  449,  151  C.  C.  A.  385. 

Charges   for   accessorial    serviess^— 

Demurrage  charges  cannot  be  imposed 
by  carrier,  though  notice  of  arrival 
of  goods  or  car  shipment  is  given,  un- 
til shipment  has  actually  arrived.  U. 
S.  V.  Philadelphia  &  R,  Ry.  Co.  (D. 
C.)  232  P.  953. 

As  the  prompt  movement  of  cars  is 
necessary  to  carry  on  business  of  car« 
riers,  as  well  as  to  prevent  discrimina- 
tion among  shippers,  carrier  may  im- 
pose .demurrage  charges  on  privately 
owned  tank  cars  used  in  its  business. 
Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Freedom  OH  Works  (D.  C.)  247  F.  573. 

Cliarges    for   telegraph    meesagesw— 

Under  this  section,  classification  of 
interstate  messages  into  repeated  and 
mirepeated  messages  is  permissible, 
and  requirement  of  additional  charge 
for  transmission  of  repeated  messages 
is  valid  and  enforceable.  Western 
Union  Telegraph  Co.  v.  Petteway  (Ga. 
App.)  94  S.  E.  1032. 
Telegraph   company   engaged   in    in- 


dassifying  telegraph,  etc.,  mes- 

terstate  business  is  allowed  to  make 
its  own  rates,  classifications,  and 
charges,  subject  to  power  of  Inter- 
state Commerce  Commission  to  revise 
on  complaint,  and  subject  to  require- 
ment of  this  section  that  rates  shall 
be  reasonable,  etc.  Poor  v.  Western 
Union  Telegraph  Co.  (Mo.  App.)  196 
S.  W.  28. 

Exchange  of  servlce8.^This  sectfon 
by  bringing  telegraph,  telephone,  and 
cable  companies  within  the  act,  with  a 
proviso  that  nothing  in  the  act  shall 
be  construed  to  prevent  such  compa- 
nies from  entering  into  contracts  with 
common  carriers,  for  the  exchange  of 
service,  allows  **excjiange,"  which  is 
barter,  and  carries  with  it  no  implica- 
tion of  reduction  to  money,  as  a  com- 
mon denominator  of  services  off  the 
line  as  well  as  on  it.  Postal  Telegraph- 
Cable  Co.  V.  Tonopah  &  Tidewater  R. 
Co..  39  S.  Ct  162,  63  L.  Ed.  — . 

This  section  does  not  invalidate  a 
clause  of  a  contract  requiring  a  tele- 
graph company  to  transmit  free  cer- 
tain railroad  messages  on  lines  not 
along  the  railroad  and  to  transmit  ad- 
ditional messages  at  half  its  regular 
rates.  Baltimore  &  O.  R.  Co.  v.  West- 
ern Union  Telegraph  Co.  (D.  C.)  241 
F.  162,  decree  affirmed  (C.  C.  A.)  242 
F.  914. 


(5)  Passes;    interchange  of  franks   and  passes;    jurisdiction   of 
offenses. 

Bee  §  8563a,  post,  creating  an  exception  to  this  provision. 

Notea.  of  Deolaiosui 


1.  in  generals— A  pass  issued  by  an 
interstate  carrier  to  members  of  an 
employe's  family  is,  under  decisions  of 
United  States  Supreme  Court,  a  free 
pass  and  a  gratuity;  and  U.  S.  Comp. 
St  1916,  §  8569,  requiring  schedules  of 
rates,  fares,  and  charges  to  be  filed 
with  the  Interstate  Commerce  Com- 
mission, does  not  require  schedules 
concerning  free  passes  issued  by  virtue 
of  this  section  to  be  filed.  Clark  v. 
Southern  Ry.  Co.  (Ind.  App.)  119  N. 
E.  539. 

This  section  need  not  be  scheduled 
under  section  8569,  since  issuance  of 
passes  is  optional,  so  that  if  required 
to  be  filed  discrimination  would  result. 
Id. 

2.  Scope  of  provisionw— Riding  upon 
tender  of  interstate  train  by  engineer's 
permission  without  payment  of  fare 
held  unlawful  under  this  section.  Illi- 
nois Cent  R.  Co.  v.  Messins,  36  S.  Ct 
368,  240  U.  S.  395,  60  L.  Ed.  709,  re- 
versing judgment  Yazoo  &  M.  V.  R.  Co. 
V.  Same,  67  So.  963,  109  Miss.  143. 

Issuance  of  free  passes  by  interstate 
carriers  may  be  regulated  by  state 
or  federal  law,  and  a  federal  law  there- 
on supersedes  state  legislation  only 
when   specific   and   covering   the    sub- 


ject-matter which  the  state  law  at- 
tempts to  regulate,  so  that  this  section 
does  not  attempt  to  regulate  liabilities 
of  carriers  of  persons  on  valid  free 
passes,  and  such  liabilities  continue' 
subject  to  state  statutes  thereon. 
Clark  V.  Southern  Ry.  Co,  (Ind.  App.) 
119  N..E.  539. 

Since  this  section  prohibits  issuance 
of  interstate  free  passes  except  to  em- 
ployes and  their  families,  an  interstate 
carrier  is  impliedly  authorized  to  issue 
such  a  pass  to  any  member  of  an  em- 
ploye's family.     Id, 

A  contract  of  a  railroad  to  furnish 
transportation  to  employes  back  to 
their  home  state  after  they  quit  work- 
ing or  are  discharged  is  not  binding 
under  this  section,  prohibiting  giving 
free  transportation.  Southern  Ry.  Co. 
v.  Linear  (Tenn.)  198  S.  W.  887. 

This  section  intends  joint  partici- 
pstion  and  punishmrent  of  carrier  and 
passenger,  either  directly  or  indirectly, 
to  constitute  a  violation  thereof.  Co- 
misky  v.  Norfolk  &  W.  Ry.  Co.  (W. 
Va.)  90  S.  E.  385. 

5.  Caretakers  of  live  stocks— A  care- 
taker of  live  stock,  traveling  on  pass 
permitted  by  this  section,  held  a  pas- 
senger for  hire,  to  whom  the  carrier 
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18  liable  for  injuries.  Norfolk  South- 
ern R.  Co.  V.  Chatman,  37  S.  Ct.  499, 
244  U.  S.  276,  61  L.  Ed.  1131,  affirm- 
ing judgment  222  F.  802,  138  C.  C.  A. 
350. 

The  provisions  of  a  contract  between 
the  carrier  and  the  shipper  for  the 
shipment  of  live  stock,  unless  one 
which  the  carrier  was  forbidden  to 
make,  determine  whether  the  attend- 
ant is  carried  free  or  as  a  passenger 
for  hire ;  and  a  contract  which  pro- 
vided that  the  charge  for  the  carctak- 
er*8  transportation  was  included  in 
the  charge  for  the  transportation  of 
stock  is  not  a  free  pass  within  this 
section.  Tripp  v.  Michigan  Cent.  R. 
Co.,  238  F.  449,  151  0.  O.  A.  385. 

In  an  action  for  the  death  of  one 
accompanying  a  shipment  of  live  stock, 
evidence  held  sufficient  to  warrant  the 
jury  in  finding  that  deceased  was  the 
caretaker  entitled  to  accompany  the 
stock  under  the  contract  of  shipment, 
though  the  owner  of  the  stock  was  also 
in  the  car.  Adams  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa)  161  N.  W.  295. 

Under  this  section,  fact  that  a  car- 
rier's conductor  told  plaintiffs  agent, 
who  was  accompanying  a  shipment, 
that  he  could  not  do  so  unless  he  sign- 
ed a  contract  did  not  furnish  consid- 
eration for  the  contract.  Bowles  v. 
Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.) 
187  S.  W.  131. 

5</2.  Liability  for  In]urie8^1n  the 
case  of  an  interstate  contract  of  car- 
riage, dependent  on  the  provision  regu- 
lating passes  for  family  of  an  em- 
ploy6,  the  decision  of  the  Supreme 
Court  of  the  United  States  that  the 
corporation  is  not  liable  for  punitive 
damages  for  willfulness  of  servant  un- 
authorized or  unratified  by  it  is  con- 
trolling. Turman  v.  Seaboard  Air 
Line  Ry.  (S.  C.)  89  S.  E.  655. 

.     6.  Limitation    of    llabllity^Under   a 

contract  for  the  transportation  of  live 
stock  and  an  attendant,  with  release 
of  liability  for  injuries  to  the  attend- 
ant,  the  attendant  held  to  be  a  pas- 

(6)  Commodity  clause. 

Pleadingw— A  bill  held  not  to  show 
equities  in  complainant  which  entitled 
him   to  maintain  suit  for  violation  of 

(7)  Switch  connections  and  cars 
State     regulation.F-Order     of     state 

Public  Utilities  Commission  that  inter- 
state carrier  distribute  coal  cars  in  time 
of  shortage  to  mines  within  the  state, 
as  required  by  Public  Utilities  Act  lU.  • 
§  52,  hold  not  invalid  as  an  interference 
with  interstate  commerce,  notwith- 
standing this  section.  State  Public 
Utilities  Commission  v.  Baltimore  &  O. 
S.  W.  R.  Co.,  118  N.  E.  81,  281  lU. 
405. 

Since  the  Interstate  Commerce  Act 
itself  requires  the  furnishing  of  suit- 
able cars  and  reasonable  di><patch,  the 
rule   that,  in  case  of  conflict  between 

(1592) 


senger  for  hire,  payable  in  money,  «o 
that  limitation  of  liability  was  invalid. 
Tripp  V.  Michigan  Cent.  R.  Co.,  238 
F.  449,  151  C.  C.  A.  385. 

Generally  a  stipulation  in  free  pass 
that  person  accepting  it  assumes  risk 
of  injury  in  transportation  is  enforce- 
able, and  carrier  is  liable  only  for  in- 
jury from  wantonness  or  willful  neg- 
ligence; and  under  orders  of  Railroad 
Commission  providing  for  free  passes 
on  terms  provided  by  this  section, 
stipulation  in  free  pass  issued  to  em- 
ploy6  against  liability  is  not  an  excep- 
tion to  general  rule  as  to  its  validity. 
Wright  V.  Central  of  Georgia  Ry.  Co. 
(Ga.  App.)  89  S.  E.  457. 

A  news  agent  riding  upon  a  pass  is- 
sued by  road  under  arrangement  with 
his  employer  would  not  be  precluded 
from  recovering  under  the  8t9te  law 
for  injury  from  negligence  of  road's 
employes,  by  an  agreement  releasing 
road  from  such  liability.  Nevill  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex.  Civ. 
App.)  187  S.  W.  388. 

10.  Duty  of  carrier  under  loeaJ  law 
to  exercise  care  for  safety  of  gratui- 
tous passengerw— A  carrier  is  liable  to 
one  injured  by  its  negligence  while 
riding  without  pasring  fare,  notwith- 
standing his  presence  on  the  train  was 
illegal  under  this  section.  Illinois 
Cent.  R.  Co.  v.  Messina,  72  So.  779, 
111  Miss.  884. 

M.  Federal  questlonsw— A  suit  by  a 
railroad  company,  which  leased  its  line, 
to  compel  the  lessee  company  to  issue 
passes  pursuant  to  the  lease  agree- 
ment, is  not  one  over  which  the  fed- 
eral courts  have  jurisdiction  as  a  suit 
arising  under  the  Constitution  and 
laws  of  the  United  States,  because  the 
lessee's  probable  defense,  based  on  the 
inhibition  against  the  ^suance  of  pass- 
es found  in  this  section,  was  anticipat- 
ed and  attacked  on  the  ground  that  such 
defense,  was  unavailing  under  the  Con- 
stitution. Peterborough  R.  R.  v.  Bos- 
ton &  M.  R.  R.  (C.  C.  A.)  239  F.  97. 


this  section.  Ketchum  y.  Denver  &  R. 
G.  R.  Co.,  248  F.  106, 160  C.  C.  A.  246. 

to  be  furnished;   enforcement. 

the  state  and  federal  statutes,  the  lat- 
ter controls,  held  not  to  prevent  op- 
eration of  Code  Supp.  Iowa  1907,  i 
2116,  as  to  facilities  and  service. 
Baird  Bros.  v.  Minneapolis  &  St.  L. 
R.  Co.  (Iowa)  165  N.  W.  412. 

This  section  does  not  deprive  Pub- 
lic Ser\ice  Commission  of  jurisdiction 
to  require  railroad  to  provide  facilities 
for  intrastate  commerce.  Norfolk  ^ 
W.  Ry.  Co.  V.  Public  Service  Commis* 
siou  (W.  Va.)  96  S.  E.  62. 

Action  to  enforce  liability^— B^orm  ol 

action  under  Interstatv  Commerce  Act, 
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§$  1,  8,  20,  22  (XT.  S.  Comp.  St.  1916,  able   omission  to  furnish   cars,  and   it 

H  8563,    8572,    8604a,   8604aa,   8595),  ^eing    immatenal   that   shipper    predi- 

for   damages    for    carrier's    failure   to  cates  liability  on  breach  of  contract  to 

furnish    cars    for    interstate    shipment  furnish   cars   on   day   when   requested, 

of  live   stock,   is   not   important;    the  Fletcher  v.   Chicago,   R.   I.   &  P.   Ry. 

ground  of  liability  being  the  unjustifi-  .Co.  (Kan.)  177  P.  1. 

• 

(8)  Car  service;   rules  and  regulations. 

The  term  "car  serv'ice"  as  used  in  this  Act  shall  include  the  move- 
ment, distribution,  exchange,  interchange,  and  return  of  cars  used 
in  the  transportation  of  property  by  any  carrier  subject  to  the  pro- 
visions of  this  Act.  •  / 

It  shall  be  the  duty  of  every  such  carrier  to  establish,  observe, 
and  enforce  just  and  reasonable  rules,  regulations,  and  practices 
with  respect  to  car  service,  and  every  unjust  and  unreasonable  rule, 
regulation,  and  practice  with  respect  to  car  service  is  prohibited  and 
declared  to  be  unlawful. 

The  Interstate  Commerce  Commission  js  hereby  authorized  by 
general  or  special  orders  to  require  all  carriers  subject  to  the  provi- 
sions of  the  Act,  or  any  of  them,  to  file  with  it  from  time  to  time 
their  rules  and  regulations  with  respect  to  car  service,  and  the  com- 
mission may,  in  its  discretion,  direct  that  the  said*  rules  and  regula- 
tions shall  be  incorporated  in  their  schedules  showing  rates,  fares, 
and  charges  for  transportation  and  be  subject  to  any  -or  all  of  the 
provisions  of  the  Act  relating  thereto. 

The  commission  shall,  after  hearing,  on  a  complaint  or  upon  its 
o^Ti  initiative  without  complaint,  establish  reasonable  rules,  regula- 
tions, and  practices  with  respect  to  car  service,  including  the  classi- 
fication of  cars,  compensation  to  be  paid  for  the  use  of  any  car  not 
owned  by  any  such  common  carrier  and  the  penalties  or  other  sanc- 
tions for  nonobservance  of  such  rules. 

Whenever  the  commission  shall  be  of  opinion  that  necessity  ex- 
ists for  immediate  action  with  respect  to  the  supply  or  use  of  cars 
for  transportation  of  property,  the  commission  shall  have,  and  it  is 
hereby  given,  authority,  either  upon  complaint  or  upon  its  own 
initiative  withput  complaint,  at  once,  if  it  so  orders,  without  answer 
or  other  .formal  pleading  by  the  interested  carrier  or  carriers,  and 
with  or  without  notice,  hearing,  or  the  making  or  filing  of  a  report, 
according  as  the  commission  may  determine,  to  suspend  the  opera- 
tion of  any  or  all  rules,  regulations,  or  practices  then  established 
with  respect  to  car  service  for  such  time  as  may  be  determined  by 
the  commission,  and  also  authority  to  make  such  just  and  reason- 
able directions  with  respect  to  car  service  during  such  time  as  in 
its  opinion  will  best  promote  car  service  in  the  interest  of  the  pub- 
lic and  the  commerce  of  the  people. 

The  directions  of  the  comrriission  as  to  car  service  may  be  made 
.  through  and  by  such  agents  or  agencies  as  the  commission  shall 
designate  and  appoint  for  that  purpose. 

In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  receiver, 
or  trustee  to  comply  with  any  direction  or  order  with  respect  to  car 
service,  such  carrier,  receiver,  or  trustee  shall  be  liable  to  a  penalty 
of  not  less  than  $100  nor  more  than  $500  for  each  such  offense  and 
$50  for  each  and  every  day  of  the  continuance  of  such  offense, 
which  shall  accrue  to  the  United  States  and  may  be  recovered  in  a 
civil  action  brought  by  the  United  States. 
See  note  under  preceding  subdivision. 

a 

(9)  Obstructing  or  retarding   orderly   conduct  or  movement  of 
interstate  or  foreign  commerce,  or  movement  of  trains  engag- 
ed therein. 
On  and  after  the  approval  of  this  Act  any  person  or  persons 

^ho  shall,  during  the  war  in  which  the  United  States  is  now  engag- 
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ed,  knowingly  and  willfully,  by  physical  force  or  intimidation  by 
threats  of  physical  force  obstruct  or  retard,  or  aid  in  obstructing  or 
retarding,  the  orderly  conduct  or  movement  in  the  United  States  of 
interstate  or  foreign  commerce,  or  the  orderly  make-up  or  move- 
ment or  disposition  of  any  train,  .or  the  movement  or  disposition  of 
any  locomotive,  car,  or  other  vehicle  on  any  railroad  or  elsewhere 
in  the  United  States  engaged  in  interstate  or  foreign  commerce 
shall  be  deemed  guilty  of  a  misdemeanor,  and  for  every  such  offense 
shall  be  punishable  by  a  fine  of  not  exceeding  $100  or  by  imprison- 
ment for  not  exceeding^  six  months,  or  by  both  such  fine  and  impris- 
onment ;  and  the  President  of  the  United  States  is  hereby  authoriz- 
ed, whenever  in  his  judgment  the  public  interest  requires,  to  em- 
ploy the  armed  forces  of  the  United  States  to  prevent  any  such  ob- 
struction or  retardation  of  the  passage  of  the  mail,  or  of  the  orderly 
conduct  or  movement  of  interstate  or  foreign  commerce  in  any  part 
of  the  United  States,  or  of  any  train,  locomotive,  car,  or  other  ve- 
hicle upon  any  railrpad  or  elsewhere  in  the  United  States  engaged 
in  interstate  or  foreign  commerce :  Provided,  That  nothing  in  this 
section  shall  be  construed  to  repeal,  modify,  or  affect  either  section 
six  or  section  twenty  of  an  Act  entitled  "An  Act  to  supplement  ex- 
isting laws  against  unlawful  restraints  and  monopolies,  and  for  oth- 
er purposes,"  approved  October  fifteenth,  nineteen  hundred  and 
fourteen. 

(10)  Preference  or  priority  of  transportation  of  commodities  essen- 
tial to  national  defense;  agencies  at  Washington  by  common 
carriers. 
During  the  continuance  of  the  war  in  which  the  United  States 
is  now  engaged  the  President  is  authorized,  if  he  finds  it  nec- 
essary for  the  national  defense  and  security,  to  direct  that  such 
traffic  or  such  shipments  of  commodities  as,  in  his  judgment,  may 
be  essential  to  the  national  defense  and  security  shall  have  prefer- 
ence or  priority  in  transportation  by  any  common  carrier  by  rail- 
road, water,  or  otherwise.  He  may  give  these  directions  at  and  for 
such  times  as  he  may  determine,  and  may  modify,  change,  suspend, 
or  annul  them,  and  for  any  such  purpose  he  is  hereby  authorized 
to  issue  orders  direct,  or  through  such  person  or  persons  as  he  may 
designate  for  the  purpose  or  through  the  Interstate  Commerce 
Commission.  Officials  of  the'  United  States,  when  so  designated, 
shall  receive  no  compensation  for  their  services  rendered  hereunder. 
Persons  not  in  the  employ  of  the  United  States  so  designated  shall 
receive  such  compensation  as  the  President  may  fix.  Suitable  of- 
fices may  be  rented  and  all  necessary  expenses,  including  compen- 
sation of  persons  so  designated,  shall  be  paid  as  directed  by  the 
President  out  of  funds  which  may  have  been  or  may  be  provided  to 
meet  expenditures  for  the  national  security  and  defense.  The  com- 
mon carriers  subject  to  the  Act  to  regulate  commerce  or  as  many  of 
them  as  desire  so  to  do  are  hereby  authorized  without  responsibility 
or  liability  on  the  part  of  the  United  States,  financial  or  otherwise, 
to  establish  and  maintain  in  the  city  of  Washington  during  the  pe- 
riod of  the  war  an  agency  empowered  by  such  carriers  as  join  in  the 
arrangement  to  receive  on  behalf  of  them  all  notice  and  service  of 
such  orders  and  directions  as  may  be  issued  in  accordance  with  this 
Act,  and  service  upon  such  agency  shall  be  good  service  as  to  all 
the  carriers  joining  in  the  establishment  thereof.  And  it  shall  be 
the  duty  of  any  and  all  the  officers,  agents,  or  employees  of  such 
carriers  by  railroad  or  water  or  otherwise  to  obey  strictly  and  con- 
form promptly  to  such  orders,  and  failure  knowingly  and  willfully 
to  comply  therewith,  or  to  do  or  perform  whatever  is  necessary  to 
the  prompt  execution  of  such  order,  shall  render  such  officers,, 
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agents,  or  employees  guilty  of  a  misdemeanor,  and  any  such  officer, 
agent  or  employee  shall,  upon  conviction,  be  fined  not  more  than 
$5,000,  or  imprisoned  not  more  than  one  year,  or  both,  in  the  discre- 
tion of  the  court.  For  the  transportation  of  persons  or  property  in 
carrying  out  the  orders  and  directions  of  the  President,  just  and 
reasonable  rates  shall  be  fixed  l?y  the  Interstate  Commerce  Com- 
mission; and  if  the  transportation  be  for  the  Government  of  the 
United  States,  it  shall  be  paid  for  currently  or  monthly  by  the  Sec- 
retary of  the  Treasury  out  of  any  funds  not  otherwise  appropriated. 
Any  carrier  complying  with  any  such  order  or  direction  for  prefer- 
ence or  priority  herein  authorized  shall  be  exempt  from  any  and 
all  provisions  in  existing  law  imposing  civil  or  criminal  pains,  pen- 
alties, obligations,  or  liabilities  upon  carriers  by  reason  of  giving 
preference  or  priority  in  compliance  with  such  order  or  direction. 
(24  Stat.  379.  34  Stat.  584.  35  Stat.  60.  36  Stat.  544.  40  Stat.  101, 
272.) 

This  section  was  amended  by  Act  May  29,  1017,  e.  23,  dted  above,  by  add- 
ing thereto  subdiyision  8  as  set  forth  above.  It  was  farther  amended  by  Act 
Aug.  10,  1917,  c.  51,  also,  cited  above,  by  adding  thereto  subdivisions  9  and 
10  as  set  forth  above. 

Notes  of  Decisions  on  Subject  ot  Gomhebce  in  General 


I.  COMMERCE   IN   GENERAL 

See  notes  under  Const,  art  1,  |  8, 

cL  3,  post. 

5.  Binding  effect  ef  United  States 
Siprsme '  Court  decisions^— See.  notes 
under  Const  art  6,  d.  2,  n.  9. 

li.  INTERSTATE   COMMERCE   ACT 
IN  GENERAL 

6.  Constrvctien  of  act^— Conference 
rnlingg  of  Interstate  Commerce  Com- 
mission respecting  construction  of  stat- 
utes regulating  commerce,  though 'not 
condusiye,  are  entitled  to  great  weight. 
Chicago  Great  Western  R.  Co.  v.  Pos- 
tal Telegraph-Cable  Co.  (D.  C.)  246 
F.  692. 

6 1/2.  Federal  controlw— In  view  of  the 
presidential  proclamation  of  December 
26,  1917,  whereby  the  President,  as  a 
war  measure,   under   the  authority  of 
Act  Aug.  29,  1917,  assumed  control  of 
the  railway  systems  of  the  country,  and 
in  view  of  Federal  Control  Act  March 
21,  1918,  held,   that  the  operation   of 
the  Interstate  Commerce  Acts,  includ- 
ing the  Elkins  Act,  was  not  suspend- 
ed.   U.  S.  V.  Metropolitan  Lumber  Co. 
(D.  C.)  254  F.  335. 

7.  Scope  and  purpose  of  act^— It  can 

be  assumed  that  Congress  in  an>end- 
ing   the    interstate    commerce    act    so 
as   to    apply    to    telegraph    companies 
had  in  mind   the   necessarily  intimate 
relations   between   railroads   and   tele- 
graph companies  shown  by  its  own  acts 
and   by    the    decisions   of   the   courts; 
and   an    agreement,    entered    into    be- 
tween a  telegraph  company  and  a  caU- 
load  company  before  enactment  of  this 
section,  for  transmission  of  mef^sages 
hj  telegraph  company  and  for  trans- 
mission of  materials,  etc.,  by  railroad 
company,  held  valid,  despite  amendment 
by  Act  June  16,  1910,  i  7,  extending 


euch  act  to  telegraph  companies.  Bal- 
timore &  O.  B.  Co.  V.  Western  Union 
Telegraph  Co.,  242  F.  914,  155  C.  C. 
A.  502,  affirming  decree  (D.  C.)  241  F. 
162. 

71/2.  Limitation  of  llabllltyw— Effect 
of  state  laws,  see  notes  9  and  10,  post. 

Act  Cong.  June  18,  1910.  c.  309, 
amending  this  section  and  giving  Inter- 
state Commerce  Commission  authority 
to  regulate  rates  and  practices  of  tele- 
graph companies,  held  not  to  validate 
telegraph  company's  stipulation  at- 
tempting to  exempt  itself  from  liability 
for  negligence.  Des  Arc  Oil  Mill  \. 
Western  Union  Telegraph  Co.  (Ark.) 
201  S.  W.  273. 

This  section  and  Comp.  St.  1916,  §|i 
8565,  8583,  8592,  apply  to  telegraph 
companies;  this  section  making  act  ap- 
plicable to  companies  transmitting  in- 
terstate messages,  section  8565  provid- 
ing for  uniformity  of  charges,  and  sec- 
tion 8583  providing  that  Commerce 
Commission  shall  have  power  to  declare 
rates;  and  rule  of  telegraph  company 
limiting  liability  for  negligence  in  delay 
of  interstate  message  to  sums  governed 
by  classification  of  message  is  valid. 
Bailey  v.  Western  Union  Telegraph  Co., 
166  P.  716,  97  Kan.  619,  judgment  af- 
firmed on  rehearing  160  P.  985. 

Under  this  section,  making  telegraph 
companies  common  carriers  subject  to 
the  Interstate  Commerce  Act,  held, 
that  provision  that  company  receiving 
an  unrepeated  interstate  message  will 
not  be  liable  for  mistakes  in  transmis- 
sion for  more  than  the  amount  received 
from  the  sender  was  reasonable  and 
enforceable.  Boyce  v.  Western  Union 
Telegraph  Co.   (Va.)  89  S.  E.  106. 

In  view  of  Act  Cong.  June  18.  1910. 
amending  this  section,  a  telegraph  com- 
pany held  not  liable  for  loss  of  profits 
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due  to  failure  to  deliver  au  unrepeated 
interstate  message.  H.  W.  ^Williams  & 
Sons  Y.  Postal  Telegraph-Cable  Co. 
(Va.)  95  S.  E.  436. 

.8.  Application  of  common  laWd^The 
rights  and  duties  of  interstate  carriers 
are  governed  by  the  common  law,  ex- 
cept in  so  far  as  they  may  have  been 
changed  or  modified  by  an  act  of  Con- 
gress or  by  acts  of  the  Interstate  Com- 
merce Commission  within  the  scope  of 
the  authority  delegated  to  it  in  regard 
to  interstate  commerce.  Hudson  y. 
Grand  Rapids  &  I.  Ry.  Co.,  203  III. 
App.  377. 

A  common  carrier  of  passengers  at 
common  law  and  independent  of  any 
statutory  regulation  had  the  right  to 
impose  the  condition  that  only  the 
purchaser  of  the  ticket  could  use  any 
portion  of  it,  and  such  right  continues 
under  Interstate  Commerce  Act  as 
amended  by  Act  Cong.  June  29,  1906. 
Boston  V.  Southern  Pac.  Co.  (Ky.)  194 
S,  W.  814,  175  Ky.  641. 

9.  State  regulation— When  supersed- 
ed.—See  Postal  Telegraph-Cable  Co.  v. 
Associated  Press  (Sup.)  162  N.  Y.  S. 

4,  175  App.  Div.  538. 

The  rights  and  liabilities  of  an  inter- 
state passenger  and  the  carrier  in  case 
of  a  loss  of  baggage  depend  upon  fed- 
eral legislation,  the  agreement  between 
the  parties,  and  common-law  principles, 
as  accepted  and  enforced  in  federal  tri- 
bunals. New  York  Cent.  &  H.  R.  R. 
Co.  V.  Beahara,  37  S.  Ct.  43,  242  U. 

5.  148,  61  Lr.  Ed.  210. 

Under  this  section  and  U.  S.  Comp. 
St.  1916,  §§  8569,  8583,  8564,  8576,  a 
clause  in  a  contract  for  an  interstate 
^legram  requiring  a  notice  of  claim 
for  damages  to  be  filed  is  not  invalidat- 
ed by  Const.  Okl.  art.  23,  §  9.  Gard- 
ner V.  Western  Union  Telegraph  Co., 
231  F.  405,  145  C.  C.  A.  399. 

Railroad  com-panies,  pending  suit  for 
injunction  against  enforcement  of  state 
rate  so  far  as  in  conflict  with  order 
of  Interstate  Commerce  Commission, 
held  entitled  to  a  temporary  injunction. 
Eastern  Texas  R.  Co.  v.  Railroad  Com- 
mission of  Texas  (D.  C.)  242  F.  300. 

Act  June  18,  1910,  §  7,  amending  this 
section,  making  Interstate  Commerce 
Act  apply  to  telegraph  and  telephone 
companies,  places  telegraph  companies 
within  the  operation  of  such  act  to 
com>plete  exclusion  of  state  laws. 
Western  Union  Telegraph  Co.'  v.  Smith 
(Ala.)  75  So.  393. 

Conditions  in  an  interstate  telegraph 
message  limiting  company's  liability  are 
valid  until  Interstate  Commerce  Com- 
mission otherwise  declares  and  can- 
not be  interfered  with  by  state.     Id. 

Act  Cong,  June  18,  1910,  §  1,  amend- 
ing this  section,  places  telegraph  com- 
panies within  the  operation  of  the 
Commerce  Act  to  the  complete  exclu- 
sion of  state  laws;  and,  in  an  action  for 
negligent  failure  to  deliver  an  inter- 
state death  message,  damages  for  men- 
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tal  anguish  cannot  be  recovered. 
Western  Union  Telegraph  Co.  v.  Haw- 
kins (Ala.)  73  So.  973. 

Telegram  delivered  to  telegraph  com- 
pany in  Indiana  for  delivery  to  Arkan- 
sas sendee  over  telegraph  company's 
line  and  telegraph  line  of  connecting 
railroad  was  an  interstate  message  un- 
til delivered  to  sendee  and  sendee's  suit 
for  delay  in  delivery  and  mental  an- 
guish, under  Kirby's  Dig.  Ark.  I  7917, 
was  not  maintainable.  La  Cost  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Ark.)  203  S. 
W.  586. 

Interstate  shipment  of  live  stock  is 
governed  exclusively  by  federal  legisla- 
tion and  decisions  thereon.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  MiUer  (Colo.)  163 
P.  836;  O'Briant  v.  Pryor  (Mo.  App.) 
195  S.  W.  759. 

An  interstate  shipment  of  live  stock 
is  controlled  by  the  acts  of  Congress  in 
relation  thereto,  where  the  subject  has 
been  covered.  Colorado  &  S.  Ry.  Co.  v. 
Blunck  (Colo.)  1C3  P.  840. 

Congress  by  Act  June  18,  1910, 
amending  this  section,  took  possession 
of  the  field  of  interstate  commerce  by 
telegraph.  Western  Union  T'elegraph 
Co.  V.  Petteway  (Ga.  App.)  94  S.  E. 
1032. 

Order  of  Public  Service  Commission 
finding  that  interstate  carrier's  rule  as 
to  distribution  of  coal  cars  in  time  of 
shortage  to  different  mines  was  unrea- 
sonable and  in  violation  of  public  Util- 
ities Act  III.  §  52,  and  ordering  com- 
pliance therewith,  was  beyond  commis- 
sion's jurisdiction.  State  Public  Util- 
ities Commission  v.  Baltimore  &  O.  8. 
W.-  R.  Co.  (111.)  118  N.  E.  81,  281  lU. 
405. 

The  duties  and  responsibilities  ot- 
common  carriers  of  interstate  ship- 
ments are  to  be  determined  wholly  by 
the  acts  of  Congress  and  the  interpre- 
tations thereof  by  the  federal  courts. 
Doster  &  McKibben  v.  Michigan  Cent. 
R.  Co.,  196  HI.  App.  49. 

By  this  act,  as  amended,  it  was  the 
intention  of  Congress  to  take  posses- 
sion of  the  whole  subject  of  interstate 
commerce,  and  to  supersede  all  state 
regulation  with  reference  thereto,  and 
such  act  applies  to  every  detail  of  such 
commerce.  Bass  v.  Erie  R.  Co.,  195 
HI.  App.  508. 

All  questions  relating  to  liability  for 
damages  by  reason  of  delay  in  trans- 
mission of  interstate  telegrams  must  be 
determined  under  the  federal  law. 
O'Neill  &  Gyles  v.  Postal  Telegraph- 
Cable  Co.,  201  HI.  App.  37. 

Where  telegram  is  sent  from  Ver- 
mont to  Kansas  and  receiver  pays 
charges,  his  right  to  damages  for  delay 
is  governed  by  laws  of  Kansas  except 
as  modified  by  act  of  Congress.  Bail- 
ey V.  Western  Union  Telegraph  Co., 
156  P.  716,  97  Kan.  019,  judgment  af- 
firmed on  rehearing  160  P.  985. 

By  Act  Cong.  June  18,  1910,  amend- 
ing this  section  and  making  Interstate 
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Commerce  Act  1887  applicable  to  in- 
terstate telegraph  messages,  Congress 
intended  to  take  over  entire  regula- 
tion of  interstate  telegraph  lines  to  ez- 
dasion  of  state  regulation.  West- 
ern Union  Telegraph  Co.  v.  Lee  (Ky.) 
192  S.  W.  70. 

By  this  section,  making  telegraph 
companies  common  carriers  within  the 
act,  Congress  occupied  the  'field  of  regu- 
lating interstate  telegraph  business  and 
the  federal  rules,  denying  recovery  for 
damages  for  mental  anguish  alone  and 
that  the  master  is  not  liab1«  for  puni- 
tive damages  unless  he  participates  in 
the  wanton  act  of  his  servant  or  ratifies 
it,  apply  in  suit  for  damages  from  delay 
in  delivering  an  interstate  telegram. 
Western  Union  Telegraph  Co.  v.  Show- 
ers (Miss.)  73  So.  276. 

Interstate  Commerce  Act,  and  ded- 
sions  thereon  by  Supreme  Court  of 
Tnited  States,  in  all  interstate  ship- 
ments have  superseded  state  laws  and 
decisions.  Banaka  v.  Missouri  Pac.  Ry. 
Co.,  186  S.  W.  7,  103  Mo.  App.  345. 

Under  the  Interstate  Commerce  Act, 
held  that,  if  a  shipment  be  shown  to 
haTe  the  essential  attributes  of  a  move- 
ment in  interstate  commerce,  the  rates 
coTering  intrastate  commerce  are  inap- 
plicable and  void  as  to  it.  Lusk  v.  At- 
bMon  (Mo.)  186  S.  W.  703. 

Contract  for  interstate  shipment  of 
live  stock  must  be  construed  and  meas- 
ured by  Interstate  Commerce  Act,  and 
neither  state  laws  of  place  of  contract, 
Bor  laws  of  state  of  forum,  have  appli- 
cation. BUby  V.  Atchison,  T.  &  S.  F. 
By.  Co.  (Mo.)  109  S.  W.  1004, 

Liability  of  common  carriers  of  prop- 
erty for  violation  of  public  duty  in  in- 
terstate shipments  is  governed  8ol«ly  by 
federal  statutes  and  by  rules  of  deci- 
sion of  federal  courts  in  construing  such 
statutes,  and  in  applying  general  prin- 
ciples of  law  to  questions  of  liability. 
Poor  V.  Western  Union  Telegraph  Co. 
(Mo.  App.)  196  S.  W.  28. 
Act  Cong.  June  18,  1910,  c.  309, 
amending  this  section,  controls  in  an 
action  for  damages  from  delay  in  de- 
hvery  of  a  telegram  sent  from  Cincin- 
nati to  Kansas  City.  Jacobs  v.  West- 
ern'Union  Telegraph  Co.  (Mo.  App.)  196 
8.  W.  31. 

Liability  of  telegraph  company  for 
errors  in  interstate  telegram  must  be 
determined  in  light  of  federal  statutes 
and  decisions.  Kerns  v.  Western  Union 
Telegraph  Co.  (Mo.  App.)  198  S.  W. 
1132. 

Congress,  by  enactment  of  this  sec- 
tion, in  which  it  placed  telegraph  com- 
panies under  legislation  as  to  interstate 
commerce,  assumed  entire  control  of 
interstate  commerce  by  telegraph,  and 
such  act  superseded  all  state  penal  stat- 
utes relating  to  interstate  messages. 
Davis  V.  Western  Union  Telegraph  Co., 
202  8.  W.  292,  198  Mo.  App.  692. 

Reciprocal  Demurrage  Act,  so  far  as 
it  attempts  to  regulate  interstate  com- 


merce, is  of  no  effect;  Congress  hav- 
ing acted.  Sunderland  Bros.  Co.  ▼. 
Missouri  Pac.  Ry.  Co.  (Neb.)  162  N.  W. 
494. 

Ordinance  requiring  bills  of  lading  to 
be  open  to  inspection  of  police  officers 
and  requiring  carrier  to  keep  rec- 
ord of  consignments  of  liquors  into  city 
open  to  inspection,  etc.,  as  to  carrier 
engaged  in  interstate  commerce  con- 
flicts with  Interstate  Commerce  Act 
and  must  be  set  aside.  West  Jersey  & 
S.  R.  Co.  V.  C»ty  of  MillviUe  (N.  J.)  103 
A.  245. 

Interstate  telegrams  are  governed  by 
federal  law,  and  a  recovery  cannot  be 
had  in  a  state  court  for  mental  anguish 
alone,  for  negligent  delay  in  delivery, 
since  the  act  of  negligence  is  still  con- 
trolled by  federal  law;  "delivery"  being 
a  necessary  part  of  contract  to  "trans- 
mit and  deliver."  Askew  v.  Western 
Union  Telegraph  Co.  (N.  C)  03  S.  E. 
773. 

Decisions  of  courts  of  state  in  con- 
flict with  Act  Cong.  June  18,  1910, 
amending  this  section  and  subjecting  in- 
terstate telegraph  and  telephone  com- 
panies to  rules  and  regulations  of  In- 
terstate Commerce  Act,  are  displaced 
by  statute.  Meadows  v.  Postal  Tele- 
graph &  Cable  Co.  (N.  C.)  91  S.  E. 
1009. 

The  transaction  of  sending  and  deliv- 
ering an  interstate  message  is  indivisi- 
ble, so  that  the  mere  fact  that  the  neg- 
ligence for  which  recovery  is  sought 
occurred  in  delivery  within  one  state 
did  not  entitle  the  addressee  to  damages 
under  the  state  law  as  opposed  to  his 
rights  under  the  federal  law.  Norris 
V.  Western  Union  Telegraph  Co.  (N. 
C.)  93  S.  E.  465. 

The  addressee  of  an  interstate  mes- 
sage cannot  recover  for  mental  an- 
guish from  the  defendant's  negligence 
in  failing  to  deliver  the  message.    Id. 

Congress  by  enacting  this  section 
has  asserted  complete  control  over  the 
transmission  and  delivery  of  interstate 
messages,  and  th«  validity  of  limitation 
of  liability  contained  on  form  of  night 
letter,  used  by  defendant  company,,  is 
to  be  determined  by  the  federal  law. 
Postal  Telegraph -Cable  Company  v. 
Jones,  7  Ohio  App.  90. 

This  section  supersedes  state  laws 
on  the  subject,  and  stipulations  that 
telegraph  company  will  not  be  liable  for 
mistakes  or  delays  of  unrepeated  mes- 
sage beyond  amount  received  for  send- 
ing it,  and  that  company  will  not  be 
liable  where  claim  is  not  presented  in 
writing  in  90  days,  are  not  affected  by 
Const,  art.  23,  §  9.  Western  Union 
Telegraph  Co.  v.  Bank  of  Spencer 
(Okl.)  156  P.  1175. 

Act  Cong.  June  18,  1910,  amending 
this  section  and  placing  telegraph  com- 
panies with  respect  to  interstate  busi- 
ness in  the  same  class  as  other  common 
carriers,  supersedes  all  state  law  on  the 
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subject.  Western  Union  Telegraph  Go. 
V.  Orr  (Okl.)  158  P.  1139. 

This  section,  which  placed  telegraph 
companies  in  the  same  class  as  other 
interstate  carriers,  superseded  state 
laws;  and  stipulations  that  telegraph 
company  will  not  be  liable  unless  claim 
Is  presented  within  60  days  are  valid 
as  to  interstate  business.  Western  Un- 
ion Telegraph  Co.  v.  Kaufman  <Okl.) 
102  P.  708. 

Stipulation  that  telegraph  company 
will  not  be  liable  for  mistakes  or  delays 
of  unrepeated  messages  held  valid  as  to 
interstate  business.    Id. 

Stipulations  that  telegraph  company 
will  not  be  liable  for  mistakes  or  delays 
of  unrepeated  interstate  messages  be- 
yond amount  received  for  sending  them 
and  the  company  will  not  be  liable 
where  written  claim  is  not  presented  in 
90  days  are  unaffected  by  Const,  art. 
23,  §  9.    Id. 

The  righra  and  liabilities  of  the  par- 
ties to  an  interstate  railway  shipment 
depend  on  federal  legislation,  the  con- 
tract under  which  the  shipment  is  made, 
and  common-law  rules  as  applied  in  the 
federal  courts.  Chicago,  R,  I.  &  P.  Ry. 
Co.  V.  Paden  (Okl.)  162  P,  727. 

A  shipment  of  lumber  to  points  out- 
side state  held  not  governed  by  a  con- 
tract relative  to  rates  on  intrastate 
shipments.  Crow  v.  Ursina  &  N.  F. 
Ry.   Co.,  64  Pa.   Super.   Ct.  553. 

The  Interstate  Commerce  Law  is 
paramount  to  the  police  power  of  the 
state.  Monumental  Brewing  Co.  v. 
Whitlock  (S.  C.)  97  S,  E.  56. 

Congress  having  occupied  the  field 
with  respect  to  interstate  telegrams  by 
Act  Cong.  June  18,  1910,  amending  this 
section,  state  regulations  and  decisions 
no  longer  govern  as  to  the  validity  ot 
contractual  limitations  of  liability. 
Western  Union  Telegrdph  Co.  v.  Schade, 
192  S.  W.  924,  137  Tenn.  214. 

Since  Act  Cong.  June  18,  1910, 
amending  this  section,  the  liability  of 
the  common  carrier  of  telegrams  for 
mental  suffering  is  controlled  by  the 
federal  law.    Id. 

If,  by  this  section,  subjecting  tel- 
egraph companies  to  provisions  of  the 
act.  Congress  has  taken  full  charge  of 
the  subject,  sender  of  interstate  tel- 
egram which  is  negligently  delayed  can- 
not recover  for  mental  suffering,  a  right 
given  by  statute  in  Texas.  Western 
Union  Telegraph  Co.  v.  Smith  (Tex. 
Civ.  App.)  188  S.  W.  702. 

Federal  government's  power  as  to  in- 
terstate commerce  is  paramount,  and, 
when  interstate  transportation  of  live 
stock  is  taken  under  direct  federal 
supervision,  acts  of  Congress  and  regu- 
lations thereunder  alone  control,  and 
any  state  regulations  cease  to  have  any 
force.  Pecos  &  N.  T.  Ry.  Co.  v.  HaU 
(Tex.  Civ.  App.)  189  S.  W.  5:35. 

Under  tliis  section  a  provision  limit- 
ing the  liability  of  a  telegraph  company 
for  an  interstate  message,  not  disap- 
proved by  the  commission,  prevents  re- 
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CO  very  of  the  statutory  penalty  for  de- 
lay in  delivering  such  message,  imposed 
by  Code  Va.  1904,  §  1294h,  els.  5  and 
6.  Western  Union  Telegraph  Co.  ▼. 
Boiling  (Va.)  91  S.  B.  154. 

Congress  having  occupied  field  of  in- 
terstate commerce  by  Interstate  Com- 
merce Act  and  amendments,  such  stat- 
utes have  superseded  state  legislation. 
Chesapeake  &  O.  Ry.  Co.  of  Indiana  v. 
National  Bank  of  Commerce  of  Nor- 
folk (Va.)  95  S.  E.  454.  certiorari  de- 
nied 38  S.  Ct.  582,  247  U.  S.  519,  62  L. 
Ed.  1246. 

A  state  cannot  regulate  delivery  of 
cars  for  interstate  shipments,  nor  pro- 
vide reciprocal  demurrage  rules  which 
apply  to  such  cars.  State  v.  Public 
Service  Commission  of  Washington 
(Wash.)  162  P.  523. 

There  can  be  no  recovery  under  St. 
Wis.  1915,  §  1778,  subd.  5,  for  mental 
anguish  arising  from  delay  in  deliver- 
ing interstate  telegraph  messages,  but 
the  addrejssee's  remedy  is  governed  sole- 
ly by  federal  statutes.  Durre  v.  West- 
ern Union  Telegraph  Co.,  161  N.  W. 
755,  165  Wis.  190.  ' 

10.  — *  When  not  SHperseded^— Rail- 
road Commission  held  not  deprived  of 
power  to  require  stopping  of  interstate 
trains  at  county  seat  pursuant  to  Ver- 
non's Sayles*  Ann.  Civ.  St  Tex.  1914, 
art.  6676,  subd.  2,  by  this  section. 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  State  of 
Texas,  38  S.  Ct.  236,  246  U.  S.  58,  62 
L.  Ed.  574,  affirming  judgment  (Tex. 
Civ.  App.)  169  S.  W.  385. 

Adherence  by  state  court  to  common- 
law  principle  invalidating  telegraph 
company's  stipulation  exempting  it 
from  liability  for  negligence  in  trans- 
mission of  unrepeated  message,  etc., 
cannot  be  viewed  as  interference  with 
interstate  commerce,  or  as  in  conflict 
with  authority  of  Interstate  Commerce 
Commission.  Des  Arc  Oil  Mill  v.  West- 
ern Union  Telegraph  Co.  (Ark.)  201  S. 
W.  273. 

Act  Cong.  June  18,  1910,  §f  7-10, 
providing  penalty  for  violation  of  the 
Interstate  Commerce  Act,  making  tele- 
graph companies  common  carriers,  and 
placing  them  under  supervision  of -the 
Interstate  Commerce  Commission,  did 
not  suspend  the  operation  of  Burns' 
Ann.  St.  Ind.  1914,  §§  5780,  5781, 
providing  the  penalty  for  failure  to 
deliver  messages  with  impartiality  and 
good  faith,  etc.  Western  Union  Tele- 
graph Co.  V.  Boegli  (Ind.)  115  N.  E. 
773. 

In  a  suit  for  damages  for  a  mistake 
in  the  transmission  of  a  telegram  be- 
tween points  in  the  state  under  a  con- 
tract mado«  in  the  state  before  Act 
Cong.  June  18,  1910,  §  7,  amending  this 
section  and  including  telegraph  com- 
panies in  the  public  service  agencies 
under  federal  control,  was  governed 
by  the  law  of  the  state.  Western  Un- 
ion Telegraph  Co.  v.  Bassett  (Miss.) 
71  So.  750. 
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Act  of  GongresB  to  regulate  com- 
merce, as  amended  by  Act  Cong.  June 
18,  1910,  held  not  to  show  that  Con- 
gress assumed  such  jurisdiction  over 
interstate  telegraphic  business  as  it 
assumed  over  common  carriers  by  vir- 
tne  of  the  Carmack  Amendment,  and 
the  state  laws  apply.  Dickerson  v. 
Western  Union  Telegraph  Co.  (MU^s.) 
74  So.  779. 

This  section,  conferring  jurisdiction 
on  Interstate  Commerce  Commission 
to  require  switch  connections,  ^oes  not 
deprive  Corporation  Commission  of  the 
state  of  jurisdiction  to  require  ifwitch 
connections  Under  Const.  OkL  art  9, 
i  33,  where  required  for  intrastate 
business.  Chicago,  R.  I.  &  P.  By.  Co. 
V.  State  (Okl.)  157  P.  1039. 

Order  of  Cori>oration  Commission 
that  railroads  should  not  advance 
freight  or  passenger  rates  until  ad- 
Tsnce  be  approved  by  couHnission,  held 
a  reasonable  exercise  of  power  of  com- 
mission conferred  by  Const.  Okl.  art. 
9,  S  18,  invading  no  substantial  state 
or  federal  rights  of  railroads  in  viola- 
tion of  Const.  V.  S.  art.  1,  §  8,  par.  3, 
and  Interstate  Commerce  Act.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  State  (Okl.) 
171  P.  43. 

Where  Interstate  Commerce  Com- 
mission ordered  defendants  to  cease 
collecting  higher  rates  between  Sioux 
City,  Iowa,  and  "points"  in  South  Da- 
kota, not  designating  such  "points," 
the  carrier  was  not  authorized  to  I'aise 
all  intrastate  rates  without  submitting 
the  proposed  schedule  to  the  state  rail- 
road board  as  required  by  Laws  1913, 
c  304.  State  v.  American  Express 
Co.  (S.  D.)  161  N.  W.  132. 

The  Interstate  Commerce  Commis- 
sion, in  view  of  this  section,  ha'd  no 
jurisdiction  to  prescribe  interstate  ex- 
press rates  for  purpose  of  preventing 
unjust  discrinjination  between  inter- 
state and  intrastate  commerce.  Id. 

Laws  S.  D.  1911,  c.  207,  §  10,  as 
amended  by  Laws  1913,  c.  304,  requir- 
ing 30  days*  notice  to  state  railway 
board  and  the  public,  and  allowance 
by  board,  before  advancing  intrastate 
express  rates,  is  not  in  conflict  with 
authority  of  Interstate  Commerce 
Commission  to  prevent  discriminating 
rates  between  different  states.    Id. 

Allowance  of  damages  for  mental  dis- 
tress in  action  for  negligent  nondeliv- 
ery of  interstate  telegraph  message 
does  not  impose  direct  burden  upon 
interstate  commerce;  and  the  federal 
statute  (Act  Cong.  June  18,  1910,  c. 
309)  subjecting  telegraph  companies  en- 
gaged in  interstate  business  to  Inter- 
state Commerce  Act  for  certain  pur- 
poses does  not  supersede  all  state 
laws  as  to  their  liability  for  negligent 
nondelivery  of  interstate  message  and 
as  to  right  of  such  company  to  stipu- 
late for  exemption  from  fluch  lia- 
bility. Western  Union  Telegraph  Co. 
T.  Bailey,  196  S.  W.  516,  108  Tex.  427, 


denying  writ  of  error  (Civ.  App.y  184 
S.  W.  619. 

Despite  amendment  of  June  18,  1910, 
to  Interstate  Commerce  Act,  classify- 
ing telegraitii  companies  as  common 
carriers  subject  to  Interstate  Com- 
n»erce  Laws,  rules  of  decision  of  the 
state  determine  the  liability  of  a  tele- 
graph company  for  negligence  in  trans- 
mittlDg  an  interstate  message.  West- 
em  Union  Telegraph  Co,  v.  Piper 
(Tex.  Civ.  App.)  191  S.  W.  817. 

That  federal  Const,  art  1,  |  8,  gave 
Congress  power  to  regulate  interstate 
commerce,  and  that  Congress  passed 
Interstate  Commerce  Act  in  1887  will 
not  deprive  states  of  power  to  enforce 
their  own  rules  and  public  policy  over 
interstate  commerce,  when  not  in  con- 
flict with  some  congressional  enact- 
ment.   Id. 

12.  Reoognitlon  and  anforoement  by 
state  oourtSw— An  interstate  shipment 
of  freight  is  governed  in  an  action  in 
a  state  court  for  damages  for  loss  of 
goods,  by  the  Interstate  Commerce 
Act  and  its  amendments.  Keasler  v. 
Baltimore  &  O.  S.  W.  B.  Co.,  203  111. 
App.  61. 

Under  this  section  and  U.  S.  Comp. 
St  1916,  §  8569,  demurrage  rule  in 
tariff  filed  with  Interstate  Commerce 
Commission,  approved  by  commission, 
is  binding  on  state  courts,  and  its  va- 
lidity will  not  be  considered  in  action 
by  railroad  for  charges  assessed  under 
rule  as  to  cars  employed  in  interstate 
commerce.  Swift  &  Co.  v.  Hocking 
VaUey  Ry.  Co.,  112  N.  E.  212,  93  Ohio 
St  143. 

•  A  judgment  of  the  Supreme  Court  of 
Texas  that  Act  Cong.  June  18,  1910,  c. 
309,  amending  this  section,  does  not 
supersede  the  state  law  as  to  the  lia- 
bility of  a  telegraph  company  for  neg- 
ligence in  delivery  of  an  interstate 
message  is  controlling  authority  upon 
the  Court  of  Civil  Appeals  until  the 
contrary  is  held  by  the  Supreme  Court 
of  the  United  States.  Postal  Tele^ 
graph -Cable  Co.  v.  Prewitt  (Tex,  Civ. 
App.)  190  S.  W.  316. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Southern  Exp.  Co.  v.  Byers,  36  S. 
Ct.  410,  60  L.  Ed.  825.  L.  R.  A.  1917A. 
197;  Southern  Pac.  Co.  v.  Jensen,  37 
S.  Ct  524.  61  L.  Ed.  1086.  L.  R.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900; 
United  Metals  Selling  Co.  v.  Pryor  (C. 
C.  A.)  243  F.  91;  Olson  v.  Chicago,  B. 
&  Q.  R.  Co.  (C.  C.  A.)  250  F.  372;  St. 
Louis  Southwestern  Ry.  Co.  v.'  U.  S.  (D. 
C.)  234  F.  668;  Minds  v.  Pennsylvania 
R.  Co.  (D.  C.)  2.37  F.  267;  Eastern 
Texas  R.  Co.  v.  Railroad  Commission 
of  Texas  (D.  C.)  242  F.  300;  Chicago 
Great  Western  R.  Co.  v.  Postal  Te'e- 
graph-Cable  Co.  (D.  C.)  245  F.  592; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Bow 
lAan  (Colo.)  158  P.  814. 
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§  8563a.  (Act  Feb.  17^  1917,  c.  84.)  Exception  from  law  prohib- 
iting free  transportation. 
Nothing  contained  in  the  Act  to  regulate  commerce,  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  or  the  Acts 
amendatory  thereof,  shall  be  so  construed  by  the  Interstate  Com- 
merce Commission,  or  by  the  courts,  as  to  prevent  the  lessee  of  the 
Cincinnati  Southern  .Railway  from  cpmplying  with  its  obligation 
assumed  in  leasing  said  railway  to  furnish  free  transportation  to 
the  trustees  of  said  Cincinnati  Southern  Railway,  their  officers  and 
agents :  Provided,  That  the  free  transportation  referred  to  shall  be 
furnished  only  when  persons  entitled  thereto  are  traveling  on  the 
business  of  the  company.*  (39  Stat.  922.) 

This  was  an  act  entitled  "An  act  to  define  the  rights  and  privileges  of  the 
trustees  of  municipally  owned  interstate  railways  and  construing  the  act  to 
regulate  commerce  with  reference  thereto/'  cited  above. 

§  8564.  (Act  Feb.  4,   1887,  c.   104,  §  2.)     Special  rates,  rebates, 
etc.,  prohibited. 

Cent.  R.  Co.  v.  U.  S.,  246  F.  353,  158 
C.  C.  A.  417,  certiorari  denied  38  S.  Ct. 
333,  246  U.  S.  663,  62  L.  Ed.  92& 

It  is  violation  of  this  section  for  rail- 
roads, as  to  competitive  business,  to 
make  deliveries  free  from  switching 
charges  when  industries  at  central 
point  should  be  located,  on  their  own 
line,  and  to  absorb  same  when  located 
on  competitors*  lines,  but  to  refuse  to 
make  such  deliveries  to  industries  lo- 
cated on  noncompetitive  lines;  and  the 
charge  of  discrimination  cannot  be 
evadeji  because  deliveries  were  made 
wholly  by  rail  connection.  Seaboard 
Air  Line  By.  Co.  v.  U.  S.  (D.  C.)  249 
P.  368. 

A  contract  between  a  railroad  and  & 
concert  company  for  transportation  of 
musicians  from  various  points  and  ex- 
tending credit  is  free  from  objection 
under  this  and  the  preceding  section; 
the  statute  not  being  construed  to 
abrogate  a  common-law  right  unless 
imperatively  required.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Bowman  (Colo.)  158 
P.  814. 

Where  a  private  individual  sold  a  re- 
turn trip  ticket  at  a  price  less  than  the 
single  fare,  the  buyer  had  no  right  to 
use  it  when  it  contained  a  stipulation 
that  it  could  be  used  only  by  the  origi- 
nal purchaser,  especially  in  view  of  the 
fact  that  his  use  would  be  a  violation 
of  the  federal  statute  requiring  uni- 
form rates.  Boston  v.  Southc?rn  Pac. 
Co..  IM  S.  W.  814,  175  Ky.  641. 

An  order  of  the  Public  Service  Com- 
missioh,  made  on  complaint  of  traveling 
salesmen,  fixing  a  different  and  lesser 
charge  for  storage  of  baggage  on  cer- 
tain days  for  such  travelers  than  was 
fixed  by  general  order  governing 
charges  on  baggage  of  other  persons, 
was  void  as  discriminatory  against  in- 
terstate travelers.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Public  Service  Commis- 
sion of  Missouri  (Mo.)  192  S.  W.  460. 

The  fact  that  a  carrier  violated  U.  S. 
Comp.  St.  1916,  §  8569,  requiring  post- 
ing of  freight  rates,  would  not  validate 
its  contract,  violating  this  section  and 


2.  Purpose,  and  scope  of  sectlonw— 

See,  also,  §  8569,  note  2,  post 

This  section  and  U.  S.  Comp.  St 
1916,  §§  8574,  8569,  pertain  only  to  the 
matter  of  rates,  fares,  and  charges, 
and  prohibit  any  preference  or  dis- 
crimination in  that  regard;  their  broad 
purpose  being  to  compel  the  establish- 
ment of  reasonable  rates  and  the  uni- 
forn>  application  thereof.  Doster  & 
McKibben  v.  Michigan  Cent.  B.  Co., 
196  III.  App.  49. 

Common  carriers  are  public  serv- 
ants, and  obliged  to  serve  the  public 
with  indiscriminate  justice,  and  the 
purpose  of  the  Interstate  Commerce 
Act  is  not  merely  to  compel  honest 
competition  among  carriers,  but  to 
prevent  unjust  discrimination  among 
shippers.  Foster  Lumber  Co.  v.  Atchi-  ' 
son,  T.  &  S.  F.  Ry.  Co.,  194  S.  W. 
281,  270  Mo.  629. 

3.  Oonstniction  of  section.— Inter- 
state Commerce  Act,  prohibiting  dis- 
criminating freight  rates,  is  not  limited 
to  fraudulent  schemes,  but  covers  every 
case  where  discrimination  exists.  Fos- 
ter Lumber  Co.  v.  Atchison,  T.  &,  S. 
IF.  Ry.  Co.,  194  S,  W.  281,  270  Mo.  629. 

8.  Un]u8t  disoriminatlon— What  con- 
stitutes in  general.— A  lease  of  a  fac- 
tory site,  given  by  a  carrier  to  a  ship- 
per in  consideration  for  the  shipment 
of  goods  over  itR  lines,  is  a  bonus  or 
benefit,  which  is  illegal  under  this  sec- 
tion and  the  Elkins  Act.  Central  of 
Georgia  Ry.  Co.  v.  Blount,  238  F.  292, 
151  C.  C.  A.  308. 

Railroad  iield  to  have  knowledge,  as 
regards  offense  of  not  assessing  demur- 
rage on  shipments  under  cartage  tariff, 
where  the  tariff  officials  ignore  the 
plain  declaration  of  cartage  tariff,  and 
the  company's  cartage  agent  knows  the 
oars  are  being  held  on  delivery  tracks, 
through  consignee's  fault;  and  unde^ 
provision  of  a  demurrage  tariff  for  ex- 
cra  free  time  in  case  of  bunching  as  the 
direct  result  of  the  act  or  neglect  of 
the  carriers,  bunching  as  the  result  of 
the  consignee's  previous  fault  in  not 
accepting     will     not     avail.    Michigan 
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U.  S.  Comp.  St.  1916,  §  8565.  prohibit- 
ing discriminating  freight  rates.  Fos- 
ter Lumber  Co.  -v.  Atchison,  T.  &,  S. 
F.  Ry.  Co.,  194  S.  W.  281,  270  Mo. 
629. 

A  contract  between  a  railway  com- 
pany and  a  shipper,  whereby  the  latter 
wu  allowed  five  cents  a  bushel  for 
hauling  his  wheat  across  a  lake  which 
was  frozen  over,  to  the  station,  held  not 
TiolatiTc  of  this  section,  where  it  ap- 
peared that  such  allowance  was  reason- 
able and  represented  the  amount  ap- 
parently charged  for  transporting  grain 
by  barges.  Knapp  y.  Minneapolis,  St. 
P.  &  S.  8.  M.  Ry.  Co.  (N.  D.)  156  N. 
W.  1019. 

See,  also,  notes  under  f|  8565  and 
8569,  post 

81/2.  —  Walverw— As  to  what  facts 
constitute  a  waiver,  see  §  8604a,  note 
23,  post. 

The  provision  of  a  bill  of  lading  for 
an  interstate    shipment  of   live    stock 
that  any  claim  for  damages  must  be 
made- before  the  horses  were  removed 
or  intermingled  with  other  stock  can- 
not be  waived  by  the  carrier.    Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Miller  (Colo.) 
163  P.  836;  AbeU  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  164  P.  269,  100  Kan.  238; 
Louiarille  &  N.  R.  Co.  v.  Johnson  (Ky.) 
206  S.  W.  638;  O'Briant  v.  Pryor  (Mo. 
App.)  195  S.  W.  759;  Dean  v.  South- 
em  Ry.  Co.  (S.  C.)  91  S.  E,  1042. 
Where    the    bUl    of    lading    required 
notice  of  loss  or  damage  within  four 
months    of    delivery    or    within    four 
months  after  a  reasonable  time  for  de- 
livery, the  carrier,  as  a  matter  of  law, 
could  not  waive  the  conditiofn.    Keeney 
T.  Chicago,  B.  &  Q.  R.  Co.  (Iowa)  167 
N.  W.  475;   Metz  Co.  v.  Boston  &  M. 
R.  R.,  116  N.  E.  475,  227  Mass.  307; 
Kemper  Mill  Co.  v.  Missouri  Pac.  Ry. 
Co.,  186  S.  W.  8,  193  Mo.  App.  466, 
transferred      from      Supreme      Court 
Kemper  Mill  &  EHevator  Co.  v.  Same, 
178  S.  W.   502;    Banaka  v.  Missouri 
Pac.  Ry.  Co.,   186  S.  W.   7,  193  Mo- 
App.  345. 

Stipulation  in  bill  of  lading  requiring 
claims  for  damages  or  misdelivery  to  be 
presented  within  four  months  after  a 
reasonable  time  for  delivery  has  elaps- 
ed cannot  be  avoided  by  suing  in  trover, 
since  the  parties  could  not  waive  terms 
of  contract,  under  shipment  under  IT. 
S.  Comp.  St  1916,  §  8604a,  nor  could 
carrier  by  conduct  give  shipper  right  to 
hold  carrier  to.  different  responsibility 
from  that  fixed  by  the  agreement. 
Georgia,  F.  &  A.  Ry.  Co.  v.  Blish  Mill- 
ing Co.,  36  S.  Ct.  541,  241  U.  S.  190, 
60  L.  Ed.  948,  affirming  judgment  82 
S.  E,  784,  15  Ga.  App.  142. 

Where  live  stock  shipping  contract 
for  interstate  shipment  at  reduced  rate 
provided  that  faUnre  to  give  notice  of 
loss  within  10  days  after  unloading 
should  be  waiver  of  same,  and  contract 
or  bill  of  lading  had  been  duly  filed  with 
Interstate  Commerce  Commission,  con- 
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necting  carrier  is  not  authorized,  in 
view  of  act  to  regulate  commerce  and 
Car  mack  Amendment  of  Hepburn  Act, 
to  waive  requirement  Olson  v.  Chica- 
go, B.  &  Q.  R  Co.  (C.  C.  A.)  250  F. 
372. 

In  an  action  for 'the  negligent  trans- 
portation of  stock  ifi  interstate  com- 
merce, under  a  contract  providing  that 
any  claim  for  damages  thereunder  must 
be  presented  to  the  carrier  within  a 
stated  time,  the  refusal  of  the  trial 
court  to  hold  as  a  proposition  of  law 
that  linder  the  Interstate  Commerce 
Act  and  its  amendments  such  provision 
might  be  waived  held  erroneous;  for 
under  the  Interstate  Commerce  Act  and 
its  amendments  provisions  intended  for 
the  sole  benefit  of  the  carrier  may  be 
waived  where  such  provisions  are  not 
determinative  of  the  rate  established. 
Doster  &  McKibben  v.  Michigan  Cent. 
R.  Co.,  196  lU.  App.  49. 

Carrier  of  an  interstate  shipment 
cannot  waive  a  provision  of  the  contract 
of  carriage  requiring  the  shipper  to 
give  notice  of  loss  or  injury  within  a 
specified  time  as  a  condition  to  recov- 
ery therefor.  Simpson  v.  Qrand  Trunk 
Western  Ry.  Co.,  210  111.  App.  269. 

Terminal  carrier  was  not  at  liberty 
to  waive,  in  favor  of  interstate  shipper 
of  live  stock,  provision  of  its  contract 
with  him,  limiting  time  within  which  ac- 
tion might  be  commenced  to  six  months. 
Easdale  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  164  P.  164,  100  Kan.  306. 

The  doctfine  of  waiver  is  not  applica- 
ble where  the  public  policy  has  been  au- 
thoritatively declared  to  be  contrary  to 
waiver  of  rights,  and  laws  relating  to 
bills  of  lading,  founded  upon  considera- 
tions of  public  policy,  cannot  be  evad- 
ed by  the  device  of  waiver.  Metz  Co. 
V.  Boston  &  M.  R  R.,  116  N.  E.  475, 
227  Mass.  307. 

Stipulation,  in  bill  of  lading  for  inter- 
state shipment  of  cattle,  that  shipper 
must  give  notice  of  claim  for  loss,  can- 
not be  waived  by  carrier,  under  Inter- 
state Commerce  Act,  forbidding  dis- 
criminations. Wall  V.  Northern  Pac. 
Ry.  Co.  (Mont.)  161  P.  518. 

The  provision  of  a  contract  of  ship- 
ment in  interstate  commerce  between 
carrier  and  shipper  requiring  written 
notice  of  loss  or  damage  cannot  be 
waived.  Donoho  v.  Missouri  Pac.  Ry. 
Co.,  187  S.  W.  141,  193  Mo.  App.  610, 
transferred  from  Supreme  Court  184  S. 
W.  1149. 

Since  the  prohibitions  of  the  Interstate 
Commerce  Act  forbid  the  waiver  of  de- 
fenses open  to  a  carrier,  defendant's  ac- 
tion in  receiving  notice  of  a  ciaim  after 
the  time  provided  in  the  bill  of  lading 
held  not  to  waive  the  provisions  of  the 
bill  of  lading.  Thompson  v.  Atchison, 
T.  &  S.  F.  R  Co.  (Mo.  App.)  185  S.  W. 
1145. 

A  bill  of  lading  provision,  requiring 
written  notice  of  claim  for  damages  to 
the  carrier  within  a  certain  time  after 
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live  stock  is  delivered  and  before  mingled 
with  other  stock,  cannot  be  waived. 
Johnson  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  187  S.  W.  282. 

Where  defense  of  failure  to  give  notice 
in  shipping  contract  was  complete  when 
loss  of  goods  through  wrongful  delivery 
was  first  brought  to  attention  of  road, 
road  could  not  waive  it  by  investigating 
claim  and  rejecting  it  on  ground  differ- 
ent than  that  of  failure  to  give  notice. 
Harelson  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  191  S.  W.  1068. 

Carrier  has  no  power  to  waive  viola- 
tions of  terms  of  contract  of  shipment 
made  pursuant  to  Interstate  Commerce 
Act.  Barton  v.  Louisville  ft  N.  R.  Co. 
(Mo.  App.)  196  S.  W.  379. 

Inasmuch  as  Interstate  Commerce 
Law,  as  amended  by  Act  June  18,  1910, 
§  7,  requires  that  telegraph  rates  be  uni- 
form, it  would  seem  that  such  companies 
cannot  waive  condition  in  interstate 
telegram  that  claims  for  damages  be  filed 
in  60  days.  Kerns  v.  Western  Union 
Telegraph  Co.  (Mo.  App.)  198  S.  W. 
1132. 

Interstate  carrier  could  not  lose  right 
to  rely  on  provision  of  contract  limiting 
time  for  suit  by  waiver  or  estoppel, 
whether  acts  relied  on  occurred  before 
or  after  the  expiration  of  the  specified 
time  in  view  of  the  commerce  act. 
Blair-Baker  Horse  Co.  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.  (Mo.  App.)  200  S.  W. 
109. 

In  action  under  Carmack  Amendment 
against  initial  carrier  of  certain  inter- 
state shipments,  there  could  be  no  recov- 
ery on  theory  that  carrier  had  waived 
provision  in  contract  as  to  notice,  in 
view  of  purpose  of  Interstate  Commerce 
Act  to  prevent  discrimination,  Cudahy 
Packing  Ca  v.  Chicago  &  N.  W.  Ry.  Co. 
(Mo.  App.)  201  S.  W.  596. 

None  of  the  provisions  of  bill  of  lading 
on  interstate  shipment  can  be  waived  by 
the  parties,  the  bill  of  lading  having  been 
made  pursuant  to  the  Carmack  Amend- 
ment. Cudahy  Packing  Co.  v.  Bixby 
(Mo.  App.)  205  S.  W.  865. 

Agent  of  delivering  carrier  of  live 
stock  '  shipped  in  interstate  commerce 
under  limited  liability  live  stock  con- 
tract, or  through  bill  of  lading,  could 
not  waive,  by  his  conduct,  a  provision  of 
bill  of  lading  requiring  written  claim 
for  damages  to  be  delivered  to  freight 
claim  agent  of  initial  carrier  within  five 
days.  Meyers  v.  Cleveland,  C,  C.  &  St. 
L.  R.  Co.  (Sup.)  171  N.  Y.  S.  71.  183 
App.  Div.  453. 

Where  notice  of  injuries  received  by 
a  caretaker  accompanying  an  interstate 
shipment  of  live  stock  was  a  condition 
precedent  to  recovery,  such  notice  can- 
not be  waived  by  the  carrier,  for  to  do 
so  would  work  a  discrimination.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Lynn  (Okl.) 
IGl  P.  1058. 

Provision  in  contract  for  interstate 
shipment  of  live  stock  that,  as  condition 
precedent  to  recovery  of  damages  for  in- 
jury, detention,  etc.,  written  notice  must 
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be  given  carrier  within  one  day  after 
arrival  at  destination,  is  reasonable  and 
valid,  and  cannot  be*waived  by  carrier. 
Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Parsons 
(Okl.)  162  P.  955. 

Carrier  of  interstate  shipment  of  live 
stock  cannot  waive  provision  of  shipping 
contract  making  notice  of  loss  or  dam- 
age to  carrier's  agent  within  a  day  after 
delivery  a  condition  precedent  to  recov- 
ery or  ignore  terms  applicable  to  ship- 
per's conduct  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Gray  (Okl.)  165  P.  157. 

Carrier  of  interstate  shipment  of  live 
stock  cannot  waive  terms  of  contract 
making  notice  of  loss  or  injury  to  it  on 
arrival  a  condition  precedent  to  action 
for  damages,  or  ignore  terms  applicable 
to  shipper's  conduct.  Chicago,  R.  I.  ft 
P.  Ry.  Co.  V.  Brockmeier  (Okl.)  168  P. 
1011. 

Carrier,  contracting  for  interstate 
shipment  of  live  stock  prior  to  Act  Cong. 
March  4.  1915  (U.  S.  Comp.  St  1916,  If 
8592,  8604a),  effective  June  4,  1915,  un- 
der written  contract  requiring  suit  to  be 
begun  within  91  days  after  injury,  etc., 
could  not  waive  or  ignore  terms  of  con- 
tract, nor  could  shipper  hold  it  to  a  dif- 
ferent responsibility.  Overstreet  v.  Wi- 
chita Falls  ft  N.  W.  R,  Co.  (Okl.)  175  P. 
354. 

Carrier  of  interstate  shipment  under 
uniform  bill  of  lading,  approved  by  In- 
terstate Commerce  Commission,  requir- 
ing notice  to  carrier  within  four  months 
of  delivery  of  claims  for  loss,  damage,  or 
delay,  could  not  waive  compliance  by 
shipper  with  stipulation,  expressly  or  by 
implication.  Houston  E.  &  W.  T.  Ry. 
Co.  V.  Houston  Packing  Co.  (Tex.  Civ. 
App.)  203  S.  W.  1140. 

If  Interstate  Commerce  Commission 
had  no  authority  to  authorize  interstate 
carrier  to  waive  stipulation  of  uniform 
bill  of  lading  requiring  notice  of  claims 
for  loss,  etc.,  within  four  months,  and  if 
carrier  otherwise  was  without  authority 
to  Waive  stipulation,  there  could  be  no 
legal  waiver,  express  or  implied.    Id. 

The  provision  of  a  valid  interstate  live 
stock  shipment  contract  that  suits  to  re- 
cover for  injury  or  delay  to  shipments 
must  be  begun  within  91  days  thereafter 
cannot  be  waived  by  a  carrier.  Cudahy 
Packing  Co.  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  206  S.  W. 
854. 

9.  —  ''Under  substantially  similar 
circumstances  and  oonditions/'^Under 
this  section,  U.  S.  Cojnp.  St  1916,  K 
8565,  8586,  and  Public  Service  Commis- 
sions Law  N.  Y.  SI  31,  32,  delivery  by 
carrier  at  the  general  storage  track  of 
a  large  manufacturing  plant,  covering 
180  acres  and  containing  an  elaborate 
intermural  trackage  system,  held  suffi- 
cient; the  carrier  not  being  obliged  to 
distribute  cars  throughout  the  plant  on 
the  manufacturer's  trackage  system. 
New  York  Cent  &  H.  R.  R.  Co.  ▼. 
General  Electric  Co.,  114  N.  B.  115.  219 
N.  Y.  227,  reversing  judgment  153  N. 
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T.  S.  478,  167  App.  Div.  728,  which  re- 
versed judgment  146  N.  Y.  S.  322,  83 
Misc.  Rep.  529. 

II. Special      rato^-XJnder     this 

secdon  and  U.  S.  Gomp.  St  1916,  | 
i)565,  an  Interstate  carrier  may  fix  a 
reduced  rate  limiting  its  liability,  and 
such  limitations  are  valid  if  the  rates 
be  open  to  all.  Stubblefield  ▼.  St.  Louis 
&  S.  F.  R.  Go.  (Mo.  App.)  184  S.  W. 
149. 

14.  — —  Rebate.— Any  pecuniary  in- 
ducement held  out  to  shipper  to  procure 
his  business  oyer  a  particular  railroad 
is  or  may  be  a  rebate  or  concession, 
within  the  prohibition  of  the  Interstate 
Commerce  Acts.  Northern  Central  Ry. 
Co.  7.  U.  S.,  241  P.  25,  154  G.  C.  A.  25, 
certiorari  denied  38  S.  Ct  9,  62  L.  Ed. 
529. 

Carrier's  agreement  to  give  bonus 
equal  to  one-half  of  amount  of  freight 
bOls,  in  consideration  of  which  lumber 
company  constructed  mills,  violated  this 
section  and  U.  S.  Comp.  St.  1916,  || 
8565,    8569.    Foster    Lumber    Go.    v. 


Atchison,  T.  &  S.  F.  By.  Go.,  194  S. 
W.  281,  270  Mo.  629. 

Garrier  undertaking  to  procure  In- 
terstate Gommerce  Gommission's  con- 
sent to  rebate  of  overcharge,  held  liable 
in  tort  for  its  failure  to  do  what  the 
average  man  would  have  done,  though 
not  to  be  paid  anything  for  what  it 
undertook  to  do.  Carr  v.  Maine  Gent. 
R.  R.  (N.  H.)  102  A.  532. 

15.  — r-  DUorlminatloa  against  local- 
ity^—See  §  8565,  note  20,  post. 

17.  —  Right  to  Invoke  provisions 
against  dlscrimlnation^-In  action  for 
damages  to  potatoes  caused  by  defend- 
ant railway's  delay  in  furnishing  cars, 
it  was  no  defense  that  the  freight  rate 
was  discriminative.  Gallop  &  Fisher 
V.  Norfolk  Southern  R.  Go.  (N.  G.)  91 
S.  E.  375. 

Cited    without    definite    appllcdition, 

Gardner  v.  Western  Union  Telegraph 
Go.,  231  F.  405,  145  G.  G.  A.  399;  At- 
chison, T.  &.S.  F.  Ry.  Go.  v.  Spiller  (G. 
G.  A.)  246  F.  1;  Olson  v.  Ghicago,  B. 
&  Q.  R.  Go.  (G.  G.  A.)  250  F.  372. 


§  85651  (Act  Feb.  4,  1887,  c.  104,  §  3.)  Undue  preferences,  etc., 
prolubited;  equal  facilities  to  connecting  lines;  terminal  fa- 
cilities. 


See  >£enasha  Paper  Go.  v.  Ghicago  & 
N.  W.  Ry.  Co.,  36  S.  Gt.  501,  241  U.  S. 
55,  60  X.  Ed.  885,  affirming  judgment 
Chicago  &  N.  W.  Ry.  Go.  v.  Menasha 
Paper  Co.,  149  N.  W.  751,  159  Wis. 
508. 

2.  Parposo  and  soopo  of   section^- 

This  section  and  U.  S.  Comp.  St  1916, 
f  8583,  do  not  denounce  every  dis- 
crimination, preference,  and  prejudice, 
but  only  those  that  are  undue  or  un- 
reasonable, and  question  iWhether  dis- 
crimination, preference,  or  prejudice 
is  unreasonable  is  for  Commission. 
Manufacturers'  Ry.  Go.  v.  U.  S.,  38  S. 
Ct  383,  246  U.  S.  457,  62  L.  Ed.  831. 

The  fact  that  a  carrier  violated 
Comp.  St  1916,  §  8669,  requiring  post- 
ing of  freight  rates,  would  not  validate 
its  contract,  violating  this  section 
and  Comp.  St.  1916,  §  8564,  prohibit- 
ing discriminating  freight  rates.  Fos- 
ter Lumber  Go.  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  194  S.  W.  281,  270  Mo. 
029. 

This  section  and  Gomp.  St  1916,  §§ 
8563,  8583,  8592,  apply  to  telegraph 
companies,  section  8563  malting  act  ap- 
plicable to  companies  transmitting  in- 
terstate messages,  this  section  provid- 
ing for  anifomrity  of  charges,  and  sec- 
tion 8583  providing  that  Gommerce 
Commission  shall  have  power  to  de- 
clare rates.  Poor  v.  Western  Union 
Telegraph  Co.  (Mo.  App.)  196  S.  W.  28. 

Under  this  section  and  Gomp.  St. 
1916,  f  8563,  Interstate  Gommerce 
Commission  had  no  jurisdiction  to  reg- 
ulate intrastate  rates,  although  having 
an  injurious  effect  upon  interstate  com- 


merce.   Abilene  &  S.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.)  199  S.  W.  878. 

3.  Construction  of  section^— Statutes 
prohibiting  the  charging  of  discrimi- 
nating freight  rates  are  to  be  construed 
according  to  their  evident  purpose. 
Foster  Lumber  Go.  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  194  S.  W.  281,  270  Mo. 
629. 

5.  Undue  or  unreasonable  prefer- 
enco  or  advantage— In  generalw— Under 
this  section  and  Gomp.  St.  1916,  f 
8583,  Interstate  Commerce  Gonunis- 
sion  held  to  have  power  by  an  order 
to  stop  practices  found  to  be  unduly 
preferential  or  prejudicial,  even  though 
arising  on  a  division  of  joint  through 
rates.  Chestnut  Ridge  Ry.  Go.  v.  U. 
S.  (D.  C.)  248  F.  791. 

II.  Discrimination— In  generals-In- 
terstate Gommerce  does  not  define  par- 
ticular acts  which  constitute  unlawful 
discrimination,  and  that  question  is 
left  to  Interstate  Commerce  Commis- 
sion. Seaboard  Air  Line  Ry.  Go.  v. 
U.  S.  (D.  C.)  249  F.  368. 

Under  this  section  and  Comp.  St 
1916,  §  8564,  an  interstate  carrier  may 
fix  a  reduced  rate  limiting  its  liability* 
and  such  limitations  are  valid  if  the 
rates  be  open  to  all.  Stubblefield  v. 
St  Louis  &  S.  F.  R.  Go.  (Mo.  App.) 
384  S.  W.  149. 

An  agreement  by  a  carrier  to  pay 
damages,  not  occurring  on  its  lines,  to 
goods  shipped  in  interstate  commerce 
under  a  bill  of  lading  providing  that 
no  carrier  shall  be  liable  for  loss  oth- 
er than  on  its  own  lines,  is  a  discrin>- 
ination   and   unenforceable.      Southern 
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Ry.  Co.  V.  Lewis  &  Adcock  Co.,  201 
S.  W.  131,  139  Tenn.  37.  L.  R.  A. 
1918C.  976. 

See,  also,  notes  under  preceding  sec- 
tion and  §  8569,  post. 

12.  —  At  common  law.^DiBcrimi- 
natory  contracts  by  telegraph  compa- 
nies to  prejudice  of  one  party  are 
forbidden*  by  common  law.  Postal 
Telegraph-Cable  Co.  v.  Associated 
Press  (Sup.)  162  N.  Y.  S.  4,  175  App. 
Div.  538. 

13.  —  Refusal  to  transport.— A  so- 
called  embargo,  by  which  railroad  re- 
fused to  furnish  cars  to  shippers  for 
interstate  consignments  to  a  paper 
company  at  its  request,  which  the  lat- 
ter was  under  obligation  to  receive, 
held  a  violation  of  Hepburn  Act,  and 
such  embargo  could  be  removed  by  the 
railroad  without  notice  to  the  paper 
company.  Menasha  Paper  Co.  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  36  S.  Ct.  501, 
241  U.  S.  55,  60  L.  Ed.  885,  affirming 
judgm<ent  Chicago  &  N.  W.  Ry.  Co.  v. 
Menasha  Paper  Co.,  149  N.  W.  751, 
159  Wis.  508. 

There  is  a  general  duty  on  common 
carriers  to  receive,  and  carry  by  suita- 
ble means,  goods  which  they  assume 
to  transport,  or  which  are  usually 
carried.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Lawton  Refining  Co.  (C.  C.  A.)  253 
P.  705. 

Transportation  pursuant  to  authori- 
zations given  one  shipper  while  an  em- 
bargo was  enforced  against  others  is 
an  unlawful  "discrimination,**  and  con- 
stitutes a  violation  of  statute;  and  fact 
that  railroad  embargo  was  illegal  does 
not  make  discriminatory  transportation 
under  it  legal  U.  S.  v.  Lehigh  Valley 
Ry.  Co.  (D.  C.)  254  P.  332. 

Railroads  are  bound  to  receive  and 
transport  all  goods  which  may  be  offer- 
ed to  them  for  that  purpose,  though 
they  are  not  bound  to  receive  goods  at 
places  on  their  line  where  they  have 
no  facilities  for  doing  so.  Kenna  v. 
Calumet,  IL  &  S.  E.  R.  Co.  (111.)  120 
N.  E.  259. 

Although,  under  federal  Interstate 
Commerce  Act,  defendant  would  or- 
dinarily be  required  to  take  interstate 
shipment,  it  might  refuse  to  do  so  un- 
less shipper  would  make  it  subject .  to 
delay  on  account  of  a  bridge  which  was 
out,  if  it  notified  plaintiff  before  ac- 
cepting  shipment.     Bowles  v.   Quincy, 

0.  &  K.  C.  R.  Co.  (Mo.  App.)  187  S. 
W.  131. 

A  carrier  is  bound  to  take  all  freight 
offered  for  carriage,  and  cannot  refuse 
to  carry  frost-bitten  fruit,  even  though 
offered  by  the  shipper  under  interstate 
commerce  tariffs,  under  an  option 
whereby  the  carrier  must  assume  all 
liability  due  to  frost,  freezing  or  over- 
heating, not  the  direct  result  of  the 
negligence  of  the  shipper.  Spokane 
Valley   Growers*   Union  v.   Spokane  & 

1.  E.  R.  Co.  (Wash.)  175  P.  184. 
Carrier    will   not    be    excused   from 
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duty  to  furnish  shipping  facilities  be- 
cause its  energies  are  required  to  meet 
government  needs  arising  from  state 
of  war,  where  granting  of  such  fa- 
cilities would  not  divert  its  energies 
or  interfere  with  its  public  duties. 
Norfolk  &  W.  Ry.  Co.  v.  Public  Serv- 
ice Commission  (W.  Va.)  96  S.  E.  62. 

14.  —  Discrimination     In     rates^- 

That  interstate  message  is  written  up- 
on telegraph  blank  containing  no  re- 
•  strictions  upon  company's  liability  for 
negligent  delay  in  transmission,  in- 
stead of  on  blank  ordinarily  supplied 
to  patrons,  does  not  result  in  discrimi- 
nation in  rates  charged  for  interstate 
message,  contrary  to  Interstate  Com- 
merce Act  Feb.  4,  1887,  as  amended  by 
Act  Cong.  June  18,  1910  (U.  S.  Comp. 
St,  1916,  §  8563  et  seq.).  Dettis  v. 
Western  Union  Telegraph  Co.  (Minn.) 
170  N.  W.  334. 

Where  rates  charged  by  telegraph 
company  are  lower  as  to  some  con- 
cerns than  the  rate  charged  another 
concern,  the  lower  rate  constitutes  dis- 
crimination only  if  the  circumstances 
and  conditions  affecting  the  service  ren- 
dered latter  are  substantially  similar  to 
conditions  affecting  service  rendered 
former,  or  if  difference  in  rates  is  dis- 
proportionate to  difference  in  condi- 
tions relating  to  the  service,  and  evi- 
dence held  insufficient  to  show  that 
conditions  affecting  service  given  de- 
fendant were  materially  different  from 
conditions  affecting  service  furnished 
and  offered  at  reduced  rates;  but  to 
establish  prima  facie  case  of  discrimi- 
nation, so  that,  where  telegraph  com- 
pany published  announcement  of  a  re- 
duction of  its  rates,  the  reduced  rate 
became  its  established  rate,  and  de- 
fendant customer  was  liable  only  on 
quantum  meruit  for  reasonable  value 
of  services  rendered,  not  exceeding  rate 
given  competitors.  Postal  Telegraph- 
Cable  Co.  V.  Associated  Press  (Sup.) 
162  N.  Y.  S.  4,  175  App.  Div.  538. 

20.  — -  Discrimination  between  lo- 
calltieSd— Jersey  City  held  not  subject- 
ed to  any  undue  or  unreasonable  prej- 
udice in  respect  to  freight  rates  on 
cement  from  the  Lehigh  cement  dis- 
trict Philadelphia  &  Reading  Ry.  Co. 
V.  IJ.  S.,  36  S.  Ct.  354,  240  U.  S.  334, 
60  L.  Ed.  675,  reversing  decree  (D.  C.) 
219  P.  988. 

Where  telegraph  company  leased 
wires  to  press  agency,  and  thereafter 
made  similar  contracts  with  other  news 
agencies  for  wire  service  at  less  rates 
between  different  points,  there  was  a 
preference  to  a  locality,  in  violation  of 
this  section  and  Comp.  St.  1916,  $  8563. 
Postal  Telegraph-Cable  Co.  v.  Associ- 
ated Press  (Sup.)  162  N.  Y.  S.  4,  175 
App.  Div.  538. 

21. Special  service  or  privilege. 

—Complaint  against  a  railroad,  for 
failure  to  deliver  telegraphed  ticket 
promptly,  held  not  demurrable  as  show- 
ing that  the  agreement  to  telegraph  the 
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ticket  was  ultra  vires  or  undue  dis- 
crimmation.  Southern  Ry.  Co.  v.  Rowe 
(Ala.)  73  So.  634. 

All  special  arrangements,  etc.,  be- 
tween shippers  and  interstate  carriers 
not  open  to  all  similar  shippers  on 
equal  terms  nor  on  file  with  interstate 
commerce  commission,  nor  sanctioned 
by  it,  are  void.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  F.  H.  Stannard  &  Co.,  162 
P.  1176,  99  Kan.  720,  L.  R.  A.  1917C, 
1124, 

In  view  of  Comp.  St  1916,  |  8569, 
neither  the  carrier  nor  the  owner  of  in- 
terstate shipment  of  cattle  can  make 
any  special  contract  for  through  and 
direct  shipment  different  from  that 
open  to  the  general  public.  Adams  Ex- 
press Co.  V.  Burr  Oak  Jersey  Farm 
(Ky.)  206  S.  W.  173. 

An  agreement  with  a  shipper  to  ex- 
pedite a  shipment  at  regular  rates  is 
a  discrimination,  in  violation  of  the  In- 
terstate Commerce  Act,  and  relief  on 
such  imlawful  contract  will  be  denied. 
Emil  Grossman  Mfg.  Co.  v.  New  York 
Cent.  R.  Co.  (Sup.)  169  N.  Y.  S.  213, 
181  App.  Div.  764. 

Where  it  appeared  that  there  was  no 
published  tariff  for  shipment  an  ex- 
pedited shipment  agreed  to  by  an  inter- 
state carrier,  the  contract  was  illegal 
under  the  Interstate  Commerce  Act  and 
the  Elkins  Act.  Roberts  v.  Nashville, 
C.  &  St.  L.  Ry.  Co.  (Tenn.)  185  S.  W. 
69. 

A  complaint  for  breach  of  contract  by 
an  interstate  carrier  for  an  expedited 
shipment  which  does  not  show  that  the 
carrier  had  no  published  tariff  covering 
such  shipments,  does  not  show  that  the 
contract  was  illegal  under  this  section 
and  the  Elkins  Act   Id. 

By  the  common  law  a  carrier  may,  by 
a  fair  and  reasonable  agreement,  limit 
the  amount  recoverable  by  shipper  for 
loss  or  damage,  on  giving  the  lower  of 
two  or  more  rates  proportioned  to  the 
risk,  which  right  as  to  interstate  car- 
riers is  not  affected  by  the  Interstate 
Commerce  Acts.  Piper  v.  Boston  &  M. 
R.  R.  (Vt.)  97  A.  508. 

22. Contract  to  secure  trafflo.^ 

See  I  8569,  note  55,  post. 

A  contract  by  a  carrier  contrary  to 
express  provision  of  law  prohibiting  re- 
bates, etc.,  and  opposed  to  public  policy 
as  declared  by  the  supreme  legislative 
authority  of  the  country,  cannot  be  en- 
forced in  any  court.  Davis  v.  Southern 
Pac.  Co.  (D.  C.)  235  F.  731. 

Carrier's  agreement  to  give  bonus 
equal  to  one-half  of  amount  of  freight 
bills,  in  consideration  of  which  lumber 
company  constructed  mills,  violated  this 
section  and  Comp.  St  1916,  §§  8564, 
8569.  Foster  liumber  Co.  v.  Atchison. 
T.  &  S.  F.  Ry.  Co.,  194  8.  W.  281,  270 
Mo.  629. 

24. Payment     of     charges.— An 

agreement  between  a  shipper  and  car- 
rier at  the  time  of  delivery  of  the  goods 
to  the  carrier  that  freight  was  to  be 


collected  from  the  consignees  was  not 
unlawful.  King  v.  Van  Slack  (Mich.) 
159  N.  W,  157. 

To  give  effect  to  alleged  custom 
among  shippers  of  potatoes  and  railway 
companies  requiring  consignee  to  pay 
freight  charges  before  delivery  would 
be  to  place  defendant  shippers  of  pota- 
toes in  a  more  favorable  position  than 
shippers  in  the  same  locality  in  whose 
favor  no  such  custom  existed,  contrary 
to  the  Interstate  Commerce  Law.  Chi- 
cago, I.  &  L.  Ry.  Co.  V.  Peterson  (Wis.) 
169  N.  W.  558. 

25.  ^—  Distribution  of  carSd— The 
obligation  to  carry  gpods  safely  often 
requires  that  special  kinds  of  cars  be 
supplied  for  the  transportation  of 
goods,  which  the  carrier  has  accepted 
or  holds  itself  out  to  carry;  but,  if 
articles  of  an  extraordinary  character 
are  offered,  a  carrier  is  not  bound  to 
accept  them,  or  provide  facilities  of  a 
different  kind  from  those  usually  fur- 
nished for  transportation;  hence  a  rail- 
road company  was  not  required  to  fur- 
nish tank  cars  to  carry  the  oils  of  a 
refinery,  and  where  the  tariffs  of  a  rail* 
road  company,  which  owned  no  tank 
cars,  did  not  purport  that  the  tank  cars 
would  be  furnished,  held,  the  railroad 
company  having  leased  tank  cars,  some 
of  which  it  allowed  a  refinery  to  use, 
might  withdraw  the  use  of  the  cars 
from  the  refinery  when  they  were  need- 
ed to  carry  water  to  supply  its  engines 
and  roundhouses,  etc.  Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Lawton  Refining  Co. 
(C.  C.  A.)  253  F.  705. 

Order  of  state  Public  Utilities  Com- 
mission that  iuterstate  carrier  distrib- 
ute coal  cars  in  time  of  shortage  to 
mines  within  the  state,  as  required  by 
Public  Utilities  Act  111.  §  52,  held  not 
invalid  as  an  interference  with  inter- 
state commerce,  notwithstanding  Hep- 
bum  Amendment  of  1906  to  Interstate 
Commerce  Act.  State  Public  Utilities 
Commission  v.  Baltimore  &  O.  S.  W.  R. 
Co.,  118  N.  B.  81,  281  111.  405. 

26. Allowance     for     accessorial 

service^— The  practice  of  hauling  cars 
to  a  point  along  an  industrial  spur  con- 
venient to  shipper  or  consignee  is 
known  as  "spotting,". and  is  commonly 
and  fairly  regarded  as  a  part  of  the 
work  of  carriage,  industrial  spurs,  with- 
in ^the  switching  limits  designated  by 
the  carrier,  being  regarded  for  many 
purposes  as  an  extension  of  the  ter- 
minals; and  under  this  section  and 
Comp.  St.  1916,  §§  8564,  8586  and  New 
York  Public  Service  Commissions  Law, 
§§  31,  32,  a  carrier  may  make  reason- 
able allowance  for  necessary  services 
of  the  consignee  in  completing  the  de- 
livery since  transportation  includes 
delivery;  but  an  allowance  for  services, 
rendered  by  the  consignee  after  deliv- 
ery has  been  made  and  transportation 
is  completed,  is  an  unlawful  rebate  and 
preference.  New  York  Cent.  &  H.  R. 
R.  Co.  V.  General  Electric  Co.,  114  N. 
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B.  115,  219  N.  Y.  227.  reversing  judg- 
ment 153  N.  Y.  S.  478,  167  App.  Div. 
72G,  which  reversed  judgment  (Sup.) 
146  N.  Y.  S.  322,  83  Misc.  Rep.  529. 

27.  — -  Grant  of  exclusive  privilege 
for  oonduoting  accessorial  business^— A 

railroad  and  depot  company  may  lawful- 
ly exclude  some  hackmen  or  carriers  of 
baggage  from  entering  its  grounds  or 
station  for  the  purpose  of  soliciting 
patronage,  while  it  gives  to  others  the 
exclusive  privilege  of  doing  so.  Skaggs 
V.  Kansas  City  Terminal  Ry.  Co.  (D, 
C.)  233  F.  827. 

29.  —  Switch  connections  or  serv- 

ioOw^Under  this  section  and  Comp.  St. 
1916,  §§  8564,  8586,  and  New  York. 
Public  Service  Commissions  Law,  §§  31, 
32,-  delivery*  by  carrier  at  the  general 
storage  track  of  a  large  manufacturing 
plant,  covering  180  acres  and  contain- 
ing an  elaborate  intermural  trackage 
system,  held  sufficient;  the  carrier  not 
being  obliged  to  distribute  cars  through- 
out the  plant  on  the  manufacturer's 
trackage  system.  New  York  Cent.  & 
H.  R.  R.  Co.  V.  General  Electric  Co., 
114  N.  E.  115,  219  N.  Y.  227,  reversing 
judgment  153  N.  Y.  S.  478,  167  App. 
Div.  726,  which  reversed  judgment 
(Sup.)  146  N.  Y.  S.  322,  83  Misc.  Rep. 
529. 

38.  — -  Tlirougli  routes  and  rate8.F— 

Order  of  Interstate  Commerce  Com- 
mission requiring  establishment  of 
through  routes  and  joint  rates  on  lum- 
ber to  Paducah,  Ky.,  not  in  excess  of 
those  charged  to  Cairo,  held  not  one 
under  this  section,  but  one  under  Comp. 
St.  1916,  §  8583,  to  reduce  «xisting 
through  rates.  St.  Louis  Southwestern 
Ry.  Co.  V.  U.  S.,  38  S.  Ct.  49,  245  U. 
S.  136,  62  K  Ed.  199,  affirming  decree 
(D.  C.)  234  F.  668. 

41. Terminal        facilities.— Two 

railway  carriers,  joint  owners  of  ter- 
minals in  a  city,  may  not  be  compelled 
by  Interstate  Commerce  Commission 
under  this  section  to  discontinue  as 
discriminatory  their  refusal  to  switch 
interstate  traffic  to  and  from  tracks  of 
third  carrier  on  the^  same  terms  as 
similar  shipments  from  their  own 
tracks  in  said  city.  Louisville  &  N.  R. 
Co.  V.  U.  S.,  37  S.  Ct.  61,  242  U.  S.  60, 
61  L.  Ed.  152,  reversing  decrees  (D. 
C.)  227  P.  258  and  227  F.  273. 

That  trunk  line  railways  entering 
common  point  absorbed  terminal 
charges  of  terminal  association,  stock 


of  which  they  owned,  does  not  as  mat- 
.ter  of  law  entitle  terminal  railway  com- 
pany, though  common  carrier  which  had 
no  trunk  line  and  did  terminal  switch- 
ing only,  to  precisely  same  treatment. 
Manufacturers'  Ry.  Co.  v.  U.  S.,  38  S. 
Ct.  383,  246  U.  S.  457.  62  L.  Ed.  831. 

42.  Remedy      for      discrimination.— 

Where  telegraph  company  leased  wires 
to  press  agency,  and  later  leased  other 
wires  to  other  news  agencies  at  lower 
rates,  in  violation  of  Interstate  Com- 
merce Act,  press  agency  had  right  to 
Cancel  its  contract,  but  was  not  requir- 
ed to  surrender  the  service.  Postal 
Telegraph-Cable  Co.  t.  Associated 
Press  (Sup.)  162  N.  Y.  S.  4,  175  App. 
Diy.  538. 

43.  — -  Necessity  of  previous  action 
by  commission.— -This  section  and 
Comp.  St  1916,  §i  8572.  8573,  8595. 
relating  to  unlawful  discrimination,  do 
not  supersede  jurisdiction  of  state 
courts  where  jurisdiction  does-  not  in- 
volve administrative  power  and  discre- 
tion of  interstate  commerce  commis- 
sion, or  relate  to  subject  as  to  which 
jurisdiction  of  federal  court  had  been 
otherwise  made  exclusive;  and  in  ac- 
tion for  unlawful  discrimination  in  vio- 
lation of  this  section  and  Act  Pa.  June 
4.  1883  (P.  L.  72)  §§  1.  2,  where  rail- 
road had  not  adopted  rule,  no  admin- 
istrative question  foe.  Interstate  Com- 
merce Commission  is  involved,  and 
state  courts  have  jurisdiction.  Lang- 
hill  V.  Pennsylvania  R.  Co.,  98  A.  873, 
254  Pa.  119. 

50.  Conspiracy  to  prevent  railroad 
company's  performance  of  duties^-^Un- 

der  this  section  and  Comp.  St  1916,  § 
8574,  and  despite  {  1243d,  striking 
members  of  labor  union  will  be  enjoin- 
ed from  interfering  with  complain- 
ant's transportation  business  by  vio- 
lence, etc..  complainant  being  a  com- 
mon carrier,  and  also  a  carrier  of  the 
mails,  though  strikers  may  peaceably 
persuade  complainant's  employes  to 
leave  its  service,  etc.  Alaska  S.  S. 
Co.  V.  International  Longshoremen's 
Ass'n  of  Puget  Sound  (D.  C.)  236  F. 
964. 

Cited    without    deflnite    application, 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Spiller 
(C.  C.  A.)  246  F.  1;  Olson  v.  Chicago, 
B.  &  Q.  R.  Co.  (0.  0.  A.)  250  F.  372; 
St  Louis  Southwestern  Ry.  Co.  v.  U.  S. 
(D.  C.)  234  F.  668. 


§  8566.  (Act  Feb.  4,  1887,  c.  104,  §  4,  as  amended.  Act  June  18» 
1910,  c  309,  §  8.)  Long  and  short  haul  rates;  water  compe- 
tition. 


11.  DECISIONS     UNDER     SECTION 
AS  AMENDED 

18.  Power  of  commlsslonw^An  order 
of  the  Interstate  Commerce  Commis- 
sion relieving  carriers  in  certain  re- 
spects from  the  operation  of  the  long 
and   short  haul  clause  of  this  section 

(1606) 


need  not  be  based  upon  an  application 
asliing  only  the  precise  relief  granted; 
and  such  an  order  is  therefore  not  in- 
valid because  the  carriers  asked  leave 
to  charge  on  west-bound  transconti- 
nental freight  to  a  number  of  coast  and 
interior  points  much  less  than  to  in- 
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tennountain  territory,  and  the  com* 
mission,  while  permitting  them  to 
char^  to  ports  of  call  as  mach  less 
as  the  application  requested,  as  to  the 
other  points,  which  were  interior  cities, 
permitted  the  carriers  to  charge  only 
somewhat  less,  since  such  amended  sec- 
tioD  not  only  empowers  the  commis- 
sion '*upon  application"  to  authorize  a 
carrier  **to  charge"  less  for  longer  than 
for  shorter  distances,  but  empowers 
the  commission  to  prescribe  from  time 
to  time  the  extent  to  which  the  desig- 
nated carriers  may  be  relieved  from 
the  operation  of  such  section,  and  com- 
mission, in  permitting  carriers  to  charge 
on  west-bound  transcontinental  freight 
to  certain  ports  of  call  a  lesser  rate 
than  to  certain  interior  coast  cities, 
did  not  violate  the  second  paragraph 
of  this  section,  where  it  was  the  in- 
creased effectiveness  of  water  compe- 
tition, due  to  the  opening  of  the  Pana- 
ma canal,  which  compelled  the  rate 
readjustment  of  which  the  interior 
coast  cities  complain,  and  the  higher 
rates  to  such  cities,  made  under  au- 
thority of  the  Commission,  were  grant- 
ed after  prolonged  hearings,  as,  part 
of  the  general  readjustment  of  trans- 
continental rates.  U.  S.  v.  Merchants' 
&  Manufacturers'  Traffic  Ass'n  of 
Sacramento,  37  S.  Ct  24,  61  L.  Ed. 
233. 

Contention  that  order  of  Interstate 
Commerce  Commission  denying  author- 
ity to  continue  lower  rates  on  certain 
traffic  than  those  charged  to  an  inter- 
mediate point  was  invalid  beycause  the 
commission  failed  to  act  on  other  phas- 
es of  the  company's  application,  held 
unsound.  Louisville  &  N.  R.  Co.  v. 
U.  S.,  38  S.  Ot.  141,  245  U.  S.  463, 
(S2  L.  Ed.  400,  affirming  decree  (D.  C.) 
225  F.  571. 


Under  this  section  Interstate  Cont- 
merce  Commission  held  authorized  to 
make  order  on  railroad  company's  ap- 
plication denying  authority  to  continue 
lower  rates  through  Bowling  Green  to 
Louisville  and  Nashville  than  those  in 
Sffect  to  Bowling  Green.     Id. 

Interstate  Commerce  Commission  held 

to  have  acted  within  its  powers  under 
this  section  in  determining  as  a  ques- 
tion of  fact  that  a  rebilling  and  reship- 
ping  privilege  at  through  rates  gave 
an  undue  preference  and  advantage  to 
the  dealeAi  favored.  Nashville  Grain 
Exchange  v.  U.  S.  (D.  C.)  234  F.  699. 

20.  Review  of  order  of  commission 
^Jurlsdictioiid— Communities  or  ship- 
pers aggrieved  by  tariff  schedules  filed 
conforntably  to  an  order  of  the  Inter- 
state Commerce  Commission  relieving 
the  carrier  in  certain  respects  from 
the  operation  of  the  long  and  short 
haul  clause  of  this  section  are  afforded 
ample  remedy  by  the  provisions  of 
Comp.  St.  1916,  §1  8581,  8583,  for 
complaints  to  the  commission  and  ac- 
tion by  such  commission  on  complaints 
or  on  its  own  initiative,  and  they  may 
not  seek  redress  in  the  courts  by  way 
of  injunction  after  having  been  refused 
a  rehearing  by  the  commission  in  the 
proceedings  upon  the  carriers'  appli- 
cations, to  which  the  communities  and 
shippers  were  not  parties.  U.  S.  v. 
Merchants'  &  Manufacturers*  Traffic 
Ass'n  of  Sacramento,  37  S.  Ct.  24,  61 
L.  Ed.  233. 


CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Atchison,  T.  &  S.  F.  Ry.  Co.  ▼.  Spil- 
ler  (C.  C.  A.)  246  F.  1. 


§  8567.  (Act  Feb.  4,  1887,  c.  104,  §  5,  as  amended,  Act  Aug.  24, 
1912,  c.  390,  §  11.)     Pooling  prohibited;  interest  in  competing 
water  carriers. 
See  notes  under  %  8568,  post 

§  8568.  (Act  Aug.  24,  1912,  c.  390,  §  11.)  Determining  fact  of 
water  competition;  extending  time  to  separate  ownership  of 
rail  and  water  carriers. 


CoDStltutionalityw— This  section  held 
not  unconstitutional  as  a  delegation  of 
legislative  power.  Lehigh  Valley  R. 
Ck).  V.  U.  S.  (D.  C.)  234  F.  682,  decree 
affirmed  243  U.  S.  412,  37  S.  Ct  397, 
61  L.  Ed.  819. 

Review  by  courts^-Equity  is  without 
jarisdiction   to   enjoin  enforcement  of 

§  8569.  (Act  Feb.  4,  1887,  c.  104, 
1889,  c.  382,  §  1,  Act  June  29, 
1910,  c.  309,  §  9,  Act  Aug.  24, 
29,  1916,  c.  417.)  Schedules 
United  States;   transportation 

2.  Purpose   of   public  establishment 

0f  rates.— This  section  and  Comp.  St. 
1916,  If  8564,  8574,  pertain  only   to 


order  of  Interstate  Commerce  Com- 
mission refusing  to  extend  time  for 
compliance  with  this  section.  Lehigh 
VaUey  R.  Co.  v.  U.  S.,  37  S.  Ct.  397, 
243  U.  S.  412,  61  L.  Ed.  819,  affirming 
decree  (D.  C.)  234  F.  682. 


§  6,  as  amended,  Act  March  2, 
1906,  c.  3591,  §  2,  Act  June  18, 
1912,  c.  390,  §  11,  and  Act  Aug. 
;  preference  to  shipments  for 
through  Panama  Canal. 

the  matter  of  rates,  fares,  and  charg- 
es, and  prohibit  any  preference  or  dis- 
crimination in  that  Regard;  their  broad 
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purpose  beings  to  compel  the  estab- 
lishment of  reasonable  rates  and  the 
uniform  application  thereof.  Doster 
&  McKibbcn  v.  Michigan  Gent  R.  Co., 
196  III.  App.  49. 

The  object  of  the  Interstate  Com- 
merce Act  was  to  have  but  one  rate, 
from  which  there  could  be  no  depart- 
ure. New  York  Central  R.  Co.  v. 
Peak,  6  Ohio  App.  399. 

The  relations  between  common  car- 
riers and  shippers  are  no  longer  mere 
matters  of  contract,  but  are  fixed  by 
the  laws  and  rules  regulating  such  in- 
terstate commerce,  and  partake  of  the 
nature  of  statutory  obligations.  Chi- 
cago, I.  &  L.  Ry.  Co.  y.  Peterson 
(Wis.)  169  N.  W.  558. 

3.  Reiief  for  excessive  rates^-^Ratea 
of  a  railroad  company,  which  conform 
to  its  published  tariffs,  cannot  be  con- 
tested in  the  courts  as  unreasonable. 
Baltimore  &  O.  R.  Co.  v.  Carnegie 
Steel  Co.  (D.  C.)  251  F.  682. 

7.  State  reoulatlon^-Results  of  in- 
vestigations of  interstate  carrier  dur- 
ing two  months  afford  a  basis  for  ar- 
gument on  issue  whether  rates  fixed 
by  state  Railroad  Commission  for  in- 
trastate traffic  are  confiscatory.  Row- 
land V.  Boyle,  37  S.  Ct.  577,  244  U.  S. 
106,  61  L.  Ed.  1022,  affirming  decree 
Boyle  V.  St.  Louis  &  S.  F.  R.  Co.  (D. 
C.)  222  F.  539. 

Under  this  section  and  Comp.  St 
1916,  §§  8563,  8583,  8564  and  8576,  a 
clause  in  a  contract,  for  an  interstate 
telegram  requiring  a  notice  of  claim 
for  damages  to  be  filed  is  not  invalidat- 
ed by  Const  Okl.  art  23,  §  9.  Gard- 
ner V.  Western  Union  Telegraph  Co., 
231  F.  405,  145  C.  C.  A.  3^)0. 

8.  Establishment  of  rates— in  gen- 
eral.^— While  legal  conditions  and  limi- 
tations in  railroad  company's  bill  of 
lading,  form  of  which  was  duly  filed 
with  Interstate  Commerce  Commission 
as  part  of^its  tariffs,  are  binding  until 
changed  by  that  body,  illegal  condi- 
tions and  limitations  are  void  though 
so  filed.  Boston  &  M.  R.  R.  v.  Piper, 
38  S.  Ct  354,  246  U.  S.  439,  62  L. 
Ed.  820,  affirming  judgment  Piper  v. 
Boston  &  M.  R.  R.,  97  A.  508,  90  Vt 
176. 

A  tariff  for  interstate  transportation 
duly  published  and  filed  with  Interstate 
Commerce  Commission,  pursuant  to  law, 
is  so  long  as  in  force  binding  on  carrier 
and  shipper,  having  effect  of  a  statute. 
Moore  v.  Duncan,  237  F.  780,  150  C. 
C.  A.  534. 

General  rule  is  that  consignor,  con- 
signee, and  carrier  are  charged  with  no- 
tice of  lawful  freight  rates ;  and  it  is 
duty  of  carrier  to  inform  consignee  of 
correct  freight  rate  according  to  sched- 
ules on  file  with  Interstate  Commerce 
Commission  or  State  Railroad  Commis- 
sion and  on  payment  or  tender  of  amount 
due  to  deliver  freight.  Elmerson  v.  Cen- 
tral of  Georgia  Ry.  Co.  (Ala.)  72  So. 
120. 

(1G08) 


Carrier  and  shipper  are  bound  by  law- 
ful freight  rates  notwithstanding  mis- 
take, inadvertence,  honest  agreement,  or 
good  faith.    Id. 

The  filing  with  the  Interstate  Com- 
merce Commission  of  a  tariff  schedule 
and  the  publication  of  the  rates  in  ac- 
cordance with  its  regulations  do  not  con- 
stitute an  approval  by  that  commission 
'  of  a  clause  in  a  bill  of  lading  attempt- 
ing to  limit  the  carrier's  liability  for  loss 
caused  by  negligence.  Hudson  v.  Grand 
Rapids  &  I.  Ry.  Co.,  203  111.  App.  377. 

An  interstate  tariff  charge,  duly  filed 
and  published  with  Interstate  Commerce 
Commission,  stands  as  a  lawful  charge 
until  abrogated  by  commission.  Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.  v.  Talge 
Mahogany  Co.  (Ind.)  112  N.  E.  890. 

The  schedule  of  rates,  fares,  and 
charges,  and  the  regulations  filed  with 
the  Interstate  Commerce  Commission  as 
required  by  this  section,  are  binding  on 
both  carrier  and  shipper  or  passenger. 
Clark  V.  Southern  Ry.  Co.  (Ind.  App.) 
119  N.  B.  539. 

Schedule  of  freight  rates  duly  filed 
and  published  by  a  railroad  company 
and  not  disapproved  by  interstate  com- 
merce commission  has  the  force  of  a  stat- 
ute binding  alike  on  shipper  and  carrier. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Young, 
171  P.  1156,  102  Kan.  875. 

In  carrier's  suit  against  consignee  for 
unpaid  balance  of  freight,  where  it  was 
admitted  that  schedule  of  rates  was  duly 
filed  and  approved  by  Interstate  Com- 
merce Commission,  the  presumption  was 
that  the  rates  were  duly  published,  and 
against  violation  of  Elkins  Act  Feb.  19, 
1903,  imposing  penalties  for  failure  to 
publish  rates.  Atchison,  T.  &  S.  F.  Ry. 
Co.  v.  Wagner,  172  P.  519,  102  Kan. 
817,  li.  R.  A.  1918D,  1105. 

Tariff  rates  for  transportation  of  goods 
and  property  by  common  carriers  are 
prescribed  by  law,  of  which  all  concern- 
ed are  charged  with  notice.  W.  C. 
Goodnow  Coal  Co.  v.  Northern  Pac.  Ry. 
Co.  (Minn.)  102  N.  W.  519. 

The  rates  for  interstate  shipments 
named  in  a  tariff  published  and  filed  as 
provided  by  the  Interstate  Commerce 
Act,  are  valid  and  binding  until  changed 
in  the  manner  provided  in  that  law. 
Reliance  Elevator  Co.  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (Minn.)  165  N.  W.  807. 

By  offering  an  agreed  statement  of 
facts,  stating  that  freight  rates  charged 
were  "regularly  published  tariff  rates," 
plaintiff  admitted  that  this  section  had 
been  complied  with.  Foster  Lumber  Co. 
v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  194  S. 
W.  281,  270  Mo.  629. 

Under  the  Interstate  Commerce  Act, 
the  contract  between  the  shipper  and  the 
carrier  is  not  the  bill  of  lading  alone,  but 
the  bill  of  lading  plus  the  schedules  and 
tariffs  filed  as  required  by  law.  D'Utas- 
sy  V.  Southern  Pac.  Co.  (Sup.)  161  N.  Y. 
S.  222,  174  App.  Div.  547. 

The  filing  of  published  schedules  with 
Interstate  Commerce  Commission  makes 
the  published  rates  binding  upon  shipper 
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Bid  carrier.    Haddad  ▼.  Southern  Pac 
Co.  (Sop.)  173  N.  Y.  S.  266. 

All  parties  are  bound  by  freight  rates 
fixed  in  schedule  of  Interstate  Commerce 
Commission  duly  published,  and  cannot 
by  any  act  of  theirs  change  them.  Le- 
high Valley  R.  Co.  v.  Weyant  (Co.  Ct) 
165  N.  Y.  S.  391. 

The  official  rate,  duly  fixed  and  filed, 
is  binding  alike  on  carrier  and  shipper. 
New  York  Central  Railroad  Company  y. 
Peak,  6  Ohio  App.  399. 

This  section  requires  the  tariffs  filed 
by  carriers  with  the  Interstate  Com- 
merce Commission  to  show  all  privileges 
and  facilities  granted  or  allowed,  and  all 
shippers  and  carriers  are  charged  with 
notice  of  the  existence  thereof.  St. 
Louis  &  S.  F.  R.  Co.  y.  Wm.  Bondies  & 
C«.  (Okl.)  166  P.  179. 

Contracts  for  interstate  shipment  are 
gOTcmed  by  the  acts  of  Congress,  the 
aireement  of  parties,  and  the  common- 
law  principles  accepted  and  enforced  in 
federal  courts.  Chicago,  R.  I.  &  G. 
Ry.  Co.  V.  Shroyer  (Tex.  Ciy.  App.)  197 
S.  W.  773. 

The  rates  and  schedules  filed  pursu- 
ant to  federal  statutes,  so  far  as  consist- 
ent with  the  law,  have  all  the  force  of 
federal  enactments,  which  must  be  en- 
forced by  all  courts,  but  provisions  re- 
pugnant to  the  law  do  not  have  such 
force.  Piper  v.  Boston  &  M.  R.  R.  (Vt) 
97  A.  508. 

See,  also,  note  39,  post,  under  this  sec- 
tion. 

9.  —  Schedules    to    be    filed    and 

kept  open^-In  an  action  for  damages 
from  delay  in  delivering  an  interstate 
telegram,  it  will  be  presumed,  if  this 
section  applies  to  telegraph  compa- 
nies, that  such  schedules  were  duly  filed, 
and  the  burden  is  on  plaintiff  to  show 
the  contrary.  Jacobs  y.  Western  Union 
Telegraph  Co.  (Mo.  App.)  196  S.  W.  31. 

A  provision  of  an  interstate  shipment 
contract  held  to  establish  prima  facie 
that  the  carrier  had  complied  with  the 
requirements  relative  to  the  filing  and 
publication  of  its  schedules  of  rates. 
Louisville  &  N.  R.  Co.  v.  Hobbs,  190 
&  W.  461,  136  Tenn.  512. 

There  is  a  presumption  that  copies 
of  forms  of  bills  of  lading  in  use  by 
hiterstate  carriers  have  been  filed  with 
the  Interstate  Commerce  Commission. 
Southern  Ry.  Co.  v.  Lewis  &  Adcock 
Co.,  201  S.  W.  131,  139  Tenn.  37,  L. 
R.  A  1918C,  976. 

By  this  section  Congress  intended 
that  sender  of  telegraph  message  have 
open  notice  of  all  rates  or  regulations, 
in  addition  to  that  implied  by  law  from 
&ct  of  sending  telegram  which  bears 
printed  termn  on  back.  Western  Union 
Telegraph  Co.  v.  Piper  (Tex.  Civ.  App.) 
191  8.  W.  817.  ' 

12.  —  Carriers  required  to  file.— 

A  telegraph  company  engaged  in  trans- 
mitting interstate  messages  is  not  re- 
paired to  file  copies  of  its  tariffs  with 
Interstate    Commerce   Commission   by 


virtue  of  this  section.  Dettis  y.  West- 
em  Union  Telegraph  Co.  (Miss.)  170 
N.  W.  334. 

14.  —  Schedules    to    be    posted.^— 

Omission  to  post  the  rate  sheets  of 
an  express  company  on  file  with  In- 
terstate Commerce  Commission  does 
not  invalidate  limitation  of  express 
company's  liability  to  an  agreed  value 
made  to  adjust  the  rate.  American 
Exp.  Co.  V.  United  States  Horseshoe 
Co.,  37  S.  Ct.  595,  244  U.  S.  58,  61  L. 
Ed.  990,  reversing  judgment  United 
States  Horseshoe  Co.  v.  American  Ex- 
press Co.,  95  A.  706,  250  Pa.  527. 

Failure  of  carrier  to  post  in  its  sta- 
tion a  copy  of  rates  filed  with  Inter- 
state Commerce  Commission  will  not 
relieve  carrier  or  shipper  from  its 
binding  effect.  Blackford  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  203  S.  W.  867, 
181  Ky.  70. 

Interstate  carrier's  schedule  of  rates 
became  operative  on  filing  with  Inter- 
state Commerce  Commission  and  fur- 
nishing copies  to  its  officers,  even 
though  not  publicly  posted  by  carrier. 
New  York  Cent.  &  H.  R.  R.  Co.  v. 
York  &  Whitney  Co.,  119  N.  E.  855, 
230  Mass.  206. 

Interstate  Commerce  Rule  adopted 
October  12,  1915,  amending  Rule  52  as 
to  posting  of  notice  of  change  in  tar- 
iffs by  dispensing  with  the  necessity  of 
posting  notice,  applies  to  excursion 
fares  for  which  only  a  three-day  post- 
ing of  notice  was  necessary  under  the 
amendment  of  Rule  52,  adopted  De- 
cember 2,  1912,  as  wen  as  to  other 
rates  and  fares.  Mississippi  Cent  R. 
Co.  y.  Graham  (Miss.)  80  So.  66. 

The  fact  that  a  carrier  violated  this 
section  requiring  postintr  of  freight 
rates,  would  not  validate  its  contract, 
violating  Comp.  St.  1916,  §§  8364,  8365, 
prohibiting  discriminating  freight  rates. 
Foster  Lumber  Co.  v.  Atchison,  T.  & 
S.  P.  Ry.  Co.,  194  S.  W.  281,  270  Mo. 
629. 

Under  this  section  freight  schedules 
of  railroad  held  legal,  though  not  post- 
ed in  the  office  from  which  goods  were 
shipped.  Southern  Ry.  Co.  v.  Wilmont 
Oil  Mills  (S.  C.)  89  S.  E.  476. 

In  view  of  the  purpose  of  the  Inter- 
state Commerce  Act  (U.  S.  Comp.  St. 
1916.  §  8563  et  seq.)  to  prevent  dis- 
crimination, a  carrier  may  collect  the 
difference  between  the  amount  actually 
collected  for  freight  on  an  interstate 
shipment  and  the  rate  fixed  by  tar- 
iffs filed  with  the  Commerce  Commis- 
sion, though  the  rate  schedules  were 
not  printed  and  posted,  etc.,  as  requir- 
ed by  this  section.  Northern  Pac.  Ry. 
Co.  v.  Longmire  (Wash.)  176  P.  150. 

15. Failure  to  file  and  publish.— 

The  failure  of  a  carrier  to  file  a  sepa- 
rate schedule  of  the  fare  of  a  stock 
caretaker  does  not  entitle  it  to  treat 
as  a  gratuitous  passenger  one  carried 
under  a  contract  making  his  transpor- 
tation a  part  of  the   charge   for   the 
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transportation  of  the  stock.  Tripp  ▼. 
Michigan  Cent.  R.  Co.,  238  F.  449,  151 
C.  C.  A.  385. 

Under  this  section  telegraph  com- 
•pany  cannot  assert  validity  and  bind- 
ing force  of  rate  or  regulation  under 
Interstate  Commerce  Law,  when  it  has 
not  complied  with  plain  requirement  of 
such  law  by  filing  its  rates  and  regu- 
lations with  Interstate  Commerce  Com- 
mission. Western  Union  Telegraph 
Co.  V.  Piper  (Tex.  Civ.  App.)  191  S. 
W.  817. 

The  proof  in  action  for  transmitting 
telegrams  being  that  the  chargeb  were 
the  usual  and  customary  rates,  re- 
covery must  be  regarded  as  had  on  a 
quantum  meruit;  and  it  is  immaterial 
that  plaintiff,  pleading  it  was  under 
Interstate  Commerce  Commission's  ju- 
risdiction, and  charges  based  on  its 
order,  but  at  trial  waiving  this  con- 
tention, did  not  prove  charges  were 
based  on  Commission's  order  and  filed 
in  office.  Early-Foster  Co.  v.  Mackay 
Telegraph  Co:  (Tex.  Civ.  App.)  204 
S.  W.  1172.  / 

16. Terminal      charges^-Where 

trunk  line  companies  owned  all  of  the 
stock  and  controlled  a  railway  company 
whose  entire  mileage  was  part  of  their 
terminal  .facilities,  they  cannot,  on  the 
theory  of  its  separate  corporate  entity, 
impose  on  shippers  and  industries 
reached  by  such  company's  line,  charges 
in  excess  of  their  ordinary  rates  to  the 
terminal  point.  Chicago,  Skf.  &  St.  P. 
Ry.  Co.  V.  Minneapolis  Civic  &  Com- 
merce Ass'n,  38  S.  Ct.  553,  247  U.  S. 
490,  62  L.  Ed.  1229,  affirming  judg- 
ment Minneapolis  Civic  &  Commerce 
Ass'n  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
158  N.  W.  817,  134  Minn.  169. 

In  an  action  to  recover  alleged  over- 
charge, held,  that  charge  for  transfer 
of  cars  containing  interstate  shipment 
from  interchange  tracks  to  industrial 
tracks  within  limits  of  city  should  have 
been  at  rate  for  switching  service,  un- 
der item  66  of  Interstate  Commerce 
Commission's  certificate.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Ft.  Smith  &  V.  B. 
Ry.  Co.,  191  S.  W.  902,  127  Ark.  238. 

17. Demurrage      and      storage 

charges.— Interstate  carrier  may  exact 
demurrage  charges  on  private  cars  de- 
tained on  carrier's  tracks  while  in  rail- 
road service.  Swift  &  Co.  v.  Hocking 
Valley  Ry.  Co..  37  S.  Ct  287,  243  U. 
S.  281,  61  L.  Ed.  722,  affirming  judg- 
ment 112  N.  E.  212,  93  Ohio  St.  143. 

Under  cartage  tariff,  goods  subject  to 
it  are  not  exempt  from  demurrage,  un- 
less failure  to  make  delivery  in  speci- 
fied free  time  is  that  of  the  company, 
and  failure  to  make  delivery  of  goods 
from  cars  placed  on  delivery  tracks  held 
that  of  consignee,  and  so  not  to  exempt 
from  demurrage  under  cartage  tariff, 
where  due  to  consignee  directing  the 
company's  delivery  agent  to  unload  and 
deliver  other  cars.  Michigan  Cent.  R. 
Co.  V.  U.  S.,  246  F.  353,  158  C.  O.  A. 
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417,  certiorari  denied  38  S.  Ct  333,  24G 
U.  S.  663,  62  L.  Ed.  928. 

Plaintilf  railroad  company  filed  with 
the  Interstate  Commerce  Commission 
tariffs  and  schedules  providing  for  de- 
murrage and  storage  charges  on  ship- 
ments of  explosives  on  car  lot  and  less 
than  car  lot  shipments.  Under  an 
agreement  with  defendant,  plaintiff  con- 
structed a  side  track  located  partly  on 
its  property  and  partly  on  that  of  de- 
fendant; the  contract  providing  that 
plaintiff  should  have  the  right  to  use, 
withoyt  cost,  the  whole  or  any  part  of 
the  siding  in  connection  with  other  busi- 
ness than  that  of  defendant,  provided 
that  such  use  should  not  interfere  with 
defendant's  business.  Privately  owned 
tank  cars,  on  which  plaintiff  paid  a 
rental  computed  by  mileage,  were  held 
by  defendant  on  the  siding  for  longer 
thad  the  free  time.  Held  that,  as  the 
purpose  of  the  Interstate  Commerce 
Act  is  to  prevent  discrimination,  or  the 
giving  of  services  or  facilities  to  special 
shippers  or  persons,  plaintiff  was  enti- 
tled to  charge  demurrage  and  storage 
on  such  privately  owned  tank  cars, 
though  they  were  stored  on  the  track 
on  the  siding,  title  to  part  of  which  was 
in  defendant.  Pittsburgh,  C,  C.  &  St 
L.  Ry.  Co.  V.  Freedom  Oil  Works  (D. 
C.)  247  F.  573. 

Where  terminal  carrier  knew  that 
shipper  was  unlikely  to  order  disposi- 
tion of  shipment,  its  keeping  of  goods  on 
flat  car  at  demurrage  charge  for  8G  days 
was  unreasonable,  and  after  26  days  it 
should  have  unloaded  goods  and  releas- 
ed car.  Northern  Pac  Ry.  Co.  v. 
Pleasant  River  Granite  Co.,  102  A.  298, 
116  Me.  496. 

In  an  export  bill  of  lading  a  clause 
relieving  carrier  from  liability  caused 
by  strikes  did  not  bar  the  carrier  from 
charging  tariff  storage  charges  accrued 
because  of  strike  preventing  delivery. 
Boston  &  M.-  R.  R.  v.  Oceanic  Steam 
Nav.  Co.,  116  N.  E.  260,  226  Mass.  501). 

Whether  the  carrier  or  the  consignee 
was  at  fault  in  causing  delay  in  loading 
and  unloading  cars,  so  that  demurrage 
accrued,  held,  under  the  evidence,  for 
the  jury.  Mt  Clemens  Sugar  Co.  v. 
Grand  Trunk  Ry.  Co.,  166  N.  W.  531, 
200  Mich.  33,  certiorari  denied  Grand 
Trunk  Ry.  Co.  of  Canada  v.  Mt  Cle- 
mens Sugar  Co.,  39  S.  Ct  9,  63  L. 
Ed. — . 

Under  U.  S.  Comp.  St  1916,  §  8563, 
and  this  section,  demurrage  rule  iu 
tariff  fil-ed  with  Interstate  Commerce 
Commission,  approved  by  commission, 
is  binding  on  state  courts,  and  its  valid- 
ity will  not  be  considered  in  action  by 
railroad  for  charges  assessed-  under 
rule  as  to  cars  employed  in  interstate 
commerce.  Swift  &  Co.  v.  Hocking: 
Valley  Ry  Co.,  112  N.  E.  212,  93  Ohio 
St  143. 

18.  —  Passenger  rates^^Failure  of 
published  tariffs  to  make  separate  rate 
for  carriage  of  caretaker  on  interstate 
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shipment  of  live  stock  held  not  to  de- 
feat his  right  to  recover,  on  injury  from 
carrier's  negligence,  since  this  section 
commits  the  form  in  which  tariff  sched- 
ules shall  be  prepared  to  the  Interstate 
Commerce  Commission;  and  a  notice 
to  shippers  that  return  passes  to  care* 
takers  of  live  stoclc  wiU  not  be  allowed 
is  all  that  can  be  claimed  for  a.  provi- 
sion in  a  carrier's  published  tariff  that 
*Yree  or  reduced  transportation  shall 
not  be  issued  for  shippers  or  caretak- 
ers in  charge  of  live  stock  shipments, 
whethar  carloads  or  less,  and  such 
shippers  or  caretakers  shall  pay  full 
fare  returning."  Such  provision  im- 
plies that  passes  will  be  issued  by  the 
carrier  to  the  destination  of  the  ship- 
ment Norfolk  Southern  B.  Co.  v. 
Chatman.  37  S.  0^499,  61  U  Ed.  1131, 
U  R.  A.  1917F,  1128. 

A  provision  in  a  carrier's  classifica- 
tion that,  with  one  or  more  carloads 
of  horses,  the  owner  or  agent  will  be 
carried  free,  does  not  militate  against 
a  contract  for  such  shipment,  providing 
that  payment  for  the  attendant's  trans- 
portation is  part  of  the  charge  for  the 
transportation  of  the  horses.  Tripp  v. 
Michigan  Cent  R.  Co.,  238  F.  449,  151 
C.  C.  A.  385. 

This  section  does  not  require  sched- 
ules concerning  free  passes  issued  by 
Tirtue  of  Comp.  St.  1916,  f  8563,  to  be 
filed.  Gark  v.  Southern  Ry.  Co.  (Ind. 
App.)  119  N.  E.  539. 

The  purpose  of  the  Interstate  Com- 
merce Act  being  to  prevent  discrimina- 
tion, a  free  pass  issued  to  employ^  or 
members  of  his  family  as  authorised  by 
U.  S.  Comp.  St.  1916,  9  8563',  subd.  5, 
need  not  be  scheduled  under  this  sec- 
tion, since  issuance  of  passes  is  op- 
tional, so  that  if  required  to  be  filed 
discrimination   would  result.    Id. 

19. Icing  ciMu-geSy— Railroad  held 

entitled  to  charge  shipper  of  pickled 
fish  under  refrigeration  $1  per  100 
poands  for  transportation  only;  addi- 
tional charge  being  made  for  refrigera- 
tion. Black  V.  Southern  Pac.  Co.,  171 
P.  878,  88  Or.  533. 

20.  — ~  Rules,  and  regulatlona  affect- 

ing  rates^— The  parties  to  an  interstate 
shipment  may  not,  by  special  agreement, 
alter  the  conditions  of  a  biU  of  lading 
fixing  the  carrier's  liability  in  case  the 
goods  are  not  removed  within  48  hours 
after  notice  to  the  consignee,  conform- 
ing to  the  carrier's  published  regula- 
tions. Southern  Ry.  Co.  v.  Prescott,  36 
8.  a.  469,  240  U.  S.  632,  60  L.  Ed.  836, 
reversing  judgment  Prescott  v.  South- 
em  Ry.  Co.,  83  S.  E.  781,  99  S.  C.  422. 
Under  the  requirement  of  this  section 
that  schedules  state  regulations  affect- 
ing rates,  a  contract  for'  the  carriage 
of  a  caretaker  of  live  stock  whose 
transportation  is  included  in  the  rate 
for  the  stock  does  not  violate  the  re- 
(loirement  of  the  act  that  pasrment  for 
carriage  of  passengers  must  be  made  in 


Money.  Tripp  v.  Michigan  Cent  R.  Co., 
238  F.  449,  151  C.  C.  A.  885. 

Jewelry  is  "baggage,"  and  an  inter- 
state carrier  cannot  make  it  otherwise 
by  rules  and  regulations  filed  with  the 
Commerce  Commission,  although  it  can 
properly  limit  the  amount  of  its  liabil- 
ity, under  Kirby's  Dig.  Ark.  9  6615. 
Bush  V.  Beauchamp  (Ark.)  201  S.  W. 
828. 

Any  rule  or  regulation  required  by 
this  section  to  be  filed  with  th«  schedule 
and  which  changes,  affects  or  deter- 
mines the  value  of  the  services  render- 
ed to  the  passenger  or  shipper,  is  un- 
lawful and  void,  if  not  so  filed.  Clark 
V.  Southern  Ry.  Co.  (Ind.  App.)  119  N. 

E.  539. 

The  payment  of  a  schedule  freight 
rate  binds  both  shipper  and  carrier 
to  the  observande  of  the  conditions  and 
limitations  of  such  schedule  as  filed 
with  the  Interstate  Commerce  Com- 
mission. TuUer  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  aowa)  168  N.  W.  301. 

In  terminal  carrier's  action  against 
shipper  of  stone -working  lathe  and 
equipment,  evidence  held  to  show  that 
goods,  though  not  exceeding  17,100 
pounds,  constituted  a  carload  liable  for 
carload  rates  fixed  by  Interstate  Com- 
merce Commission  based  on  weight  of 
24,000.  Northern  Pac.  Ry.  Co.  v. 
Pleasant  River  Granite  Co.,  102  A.  298, 
116  Me.  496. 

211/2.  —  indictment. » An  indict- 
ment, charging  that  the  defonidant  car- 
rier participated  in  the  interstate 
transportation  of  coal  over  a  route 
partly  by  rail  and  partly  by  water 
without  having  filed  with  the  Inter- 
state Commerce  Commission  tariffs  for 
the  rate  of  water  transportation,  aver- 
red that  a  shipment  of  coal  from  a 
point  in  Pennsylvania  to  a  port  in  that 
state  was  from  thence  shipped  by  wa- 
ter to  a  point  in  a  foreign  state.  The 
indictment  further  averred  that  de- 
fendant owned  the  railroad  and  the 
barge  line  by  means  of  which  the  coal 
was  transported.  It  was  averred  that 
the  coal  was  rebilled  at  the  port  to 
the  point  of  ultimate  destination,  but 
no  consignor  or  consignee  at  that  point 
was  stated.  Held  that,  while  the  mere 
billing  would  not  determine  the  char- 
acter of  the  shipment,  yet  the  indict-, 
ment  was  insufficient  to  show  an  in- 
terstate shipment  of  coal  over  a  route 
partly  on  land  and  partly  by  water;  for, 
there  being  no  averments  showing  that 
there  were  not  two  separate  shipments, 
the  original  shipment  between  the  two 
points  in  Pennsylvania  may  be  taken 
as  an  intrastate  shipment.  U.  S.  v. 
PhUadelphia  &  R.  Ry.  Co.  (D.  C.)  232 

F.  946. 

22.  Joint  rates— In  generals— Rail- 
road company,  owning  trunk  line,  may 
€nter  into  contract  with  one  operating 
tap  line  establishing  through  routes 
and  joint  rates  for  property  transport- 
ed over  Unes  of  both  companies,  ap- 
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plicable  to  logs  or  lumber  belonging  to 
company  owing  trunk  line.  Illinois 
Cent.  R.  Go.  y.  Brooks -Scanlon  Co., 
241  F.  445,  154  C.  O.  A.  277. 

As  a  joint  rate  cannot  be  made  be- 
tween an  interstate  railroad  company 
and  a  carrier  b^  water  transporting 
property  between  the  United  States 
and  a  nonadjacent  foreign  country,  pro- 
visions in  the  tariffs  of  a  railroad  com- 
pany filed  in  accordance  with  this  sec- 
tion, for  absorption  of  switching  charg- 
,  es  and  state  tolls  on  traffic  destined 
to  or  originating  in  foreign  countries, 
held,  in  view  of  rule  71  of  the  Inter- 
state Commerce  Commission,  to  apply 
only  to  state  tolls  imposed  on  land  car- 
riage, and  not  tolls  and  charges  im- 
posed on  the  water  carrier.  Pacific 
Mail  S.  S.  Co.  V.  Western  Pac.  R.  Co. 
(C.  0.  A.)  251  F.  218. 

Where  joint  rate  was  filed  with  In- 
terstate Commerce  Commission,  held 
that,  under  this  section,  such  rate 
should  be  charged  for  interstate  ship- 
ment, and  rates  made  up  of  a  rate  of 
plaintiff  company  and  a  local  rate  of 
another  company,  which  was  not  pub- 
lished with  the  commission,  cannot  be 
charged.  Alabama  Great  Southern  R. 
Co.  V.  George  H.  McFadden  &  Bros. 
(D.  0.)  232  F,  1000. 

Since  the  power  to  make  rates  and 
fix  division  of  rates  has  been  lodged  in 
commissions,  both  state  and  federal, 
carriers  cannot  retire  from  a  rate  or 
division  so  fixed,  leaving  shippers  on 
their  lines  without  opportunity  to  com- 
pete, but  their  remedy  lies  in  appeal 
to  the  commssion  and  courts.  Denver 
&  S.  L.  R.  Co.  V.  Chicago,  B.  &  Q. 
R.  Co.  (Colo.)  171  P.  74. 

It  will  be  presumed  that  carrier  has 
complied  with  the  law  in  respect  to 
filing  of  evidence  of  its  concurrence  in 
joint  rates  established  by  other  car- 
riers assuming  to  act  for  all  of  those 
named  as  participants.  Carolina 
Spruce  Co.  v.  Black  Mountain  R.  Co., 
201  S.  W.  154,  139  Tenn.  137. 

23.  -»-  Constitutlonai  law^— Order 
of  Interstate  Commerce  Commission  re- 
quiring establishment  of  through  routes 
from  lumber  region  west  of  the  Missis- 
sippi to  Paducah,  Ky.,  via  either  Mem- 
phis or  Cairo,  and  joint  rates  not  in 
excess  of  the  present  rates  to  Cairo, 
held  not  in  violation  of  the  Fifth 
Amendment  to  the  federal  Constitu- 
tion. St.  Louis  Southwestern  Ry.  Co. 
V.  U.  S.,  38  S.  Ct.  49,  245  U.  S.  136, 
62  L.  Ed.  199,  affirming  decree  (D.  O.) 
234  F.  668. 

32.  Separately  eetabiished  rates  over 
through  route.F— Under  this  section,  rate 
consisting  of  initial  carrier's  intrastate 
rate  to  junction  point  and  connecting 
carrier's  interstate  rate  from  that  point 
held  not  a  lawful  rate  for  an  inter- 
state shipment  McFadden  v.  Alabama 
Great  Southern  R.  Co.,  241  F.  562, 
154  C.  C.  A.  338,  affirming  judgment 
Alabama    Great   Southern   R.    Co.   y. 
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34.  Compensation  other  than 
speoifled  In  tariff— In  generalw— The 
only  rates  which  a  common  carrier  ^ 
may  collect  and  a  shipper  may  pay  on 
interstate  shipments  are  those  fixed 
by  the  Interstate  Commerce  Act,  and 
those  rates  cannot  be  altered  by  mis- 
takes or  misapprehensions  of  either 
shipper  or  carrier.  Bush  v.  Carload - 
ing  &  Distributing  Co.,  210  lU.  App. 
399. 

All  special  arrangements,  etc.,  be- 
tween shippers  and  interstate  carriers 
not  open  to  all  similar  shippers  on 
equal  terms  nor  on  file  with  interstate 
commerce  commission,  nor  sanctioned 
by  it,  are  void;  and  it  is  no  defense  to 
action  for  charges  on  interstate  freight 
shipment  that  by  special  understanding 
carrier  was  consignee's  agent  as  to  all 
shipments,  and  that  he  guaranteed 
freight  charges  only  upon  prompt  no- 
tice of  consignee's  refusal  to  pay.  At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  F.  H. 
Stannard  &  Co..  162  P.  1176,  99  Kan. 
720,  L.  R.  A.  1917G.  1124. 

35.  — -  State  regulation.  —  Where 
contract  of  interstate  shipment  is  in- 
valid because  made  at  rate  other  than 
that  prescribed  by  published  schedule 
rates,  carrier  under  Rev.  Laws  OkL 
1910,  f§  847,  3845,  3852,  has  a  Uen  for 
charges.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  McNabb  (Okl.)  162  P.  811. 

37.  — -  Compensation  other  than 
moneyw^The  recovery,  as  a  part  of 
the  damages  caused  by  a  delay  in  trans- 
porting an  interstate  shipment  of  per- 
ishable freight,  of  the  freight  paid  up- 
on delivery  at  destination,  is  properly 
allowed,  notwithstanding  the  prohibi- 
tions of  the  Interstate  Commerce  Act 
against  deviations  from  the  filed  tar- 
iffs and  schedules,  and  against  rebates 
and  undue  preferences  and  discrimina- 
tions, especially  where  the  bills  of  lad- 
ing require  damages  to  be  computed 
upon  the  basis  of  the  value  of  the  prop- 
erty at  the  place  and  time  of  shipment. 
Pennsylvania  R.  Co.  v.  Olivit  Bros., 
87  S.  Ct.  468,  61  L.  Ed.  908. 

Under  the  requirement  of  the  act  to 
regulate  commerce  that  schedules  state 
regulations  affecting  rates,  a  contract 
for  the  carriage  of  a  caretaker  of  live 
stock  whose  transportation  is  includ- 
ed in  the  rate  for  the  stock  does  not 
violate  the  requirement  of  the  act  that 
payment  for  carriage  of  passengers 
must  be  made  in  money.  Tripp  v. 
Michigan  Cent.  R.  Co.,  238  F.  449, 
151  C.  C.  A.  385. 

In  an  action  by  an  interstate  carrier 
for  freight  charges,  the  shipper  can- 
not set  off  a  claim  for  injuries  to  the 
goods.  Chicago  &  N.  W,  Ry.  Co.  v. 
William  S.  Stein  Co.  (D.  C.)  233  F. 
716. 

A  plea  of  recoupment  for  damages  to 
the  shipment  to  defeat  the  railroad 
company's  charges  is  contrary  to  the 
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act  of  Ck)nirre88  requiring  the  freight 
to  be  paid  only  in  cash.  Johnson- 
Brown  Co.  ▼.  Delaware,  L.  &  W.  B. 
Co.  (D.  C.)  239  F.  590. 

This  section  held  not  to  prevent  ship- 
per from  counterclaiming  for  damages 
to  shipment  in  carrier's  action  for 
transportation  charges.  Wells  Fargo 
&  Co.  V.  Cuneo  (D.  C.)  241  F.  727. 

Under  Code  Civ.  Proc.  N.  Y.  fi  501, 
shipper  may,  in  action  to  recover 
freight  charges  on  interstate  shipment, 
set  up  counterclaim  for  damage  to 
freight  during  transportation  through 
faalt  of  carrier,  notwithstanding  that, 
under  Interstate  Commerce  Act,  freight 
charges  must  be  paid  in  currency. 
Pennsylvania  R.  Co.  v.  Bellinger  (Sup.) 
166  N.  Y.  S.  652,  101  Misc.  Rep.  105. 

Under  Interstate  Commerce  Act  car- 
rier cannot  lawfully  collect  anything 
except  money  for  personal  transpor- 
tation, nor  any  compensation  different 
from  that  specified  in  its  published 
schedule  of  rates.  Dorr  v.  Chesapeake 
&  0.  Ry.  Co.  (W.  Va.)  88  S.  E.  666. 

39.  —  Contract  for  lower  or  dif- 
ferent rates  illegals— Judgment  allow- 
ing elevator  company  to  recover  against 
railroad  company  for  elevation  of  grain 
under  contract  providing  for  payment 
is  not  conclusive  as  to  right  of  assignee 
of  contract  to  recover  for  such  serv- 
ices, the  facilities  being  within  Inter- 
state Commerce  Act,  where  at  time  of 
its  rendition  it  appeared  there  was  a 
tariff,  duly  filed,  prescribing  rate  for 
such  services,  but  which  was  thereafter 
canceled.  Omaha  Elevator  Co.  v.  Un- 
ion Pac.  R.  Co.  (C.  C.  A.)  249  F.  827. 

Under  this  section,  railway  and  tel- 
egraph companies  exchanging  services 
may  not  render  "off-line"  services  at 
less  than  the  rates  published  and  charg- 
ed the  general  public;  and  contract  be- 
tween telegraph  and  railway  companies 
for  "off-line"  services  at  less  than  pub- 
lished rates,  though  valid  when  made 
prior  to  Act  June  29,  1906,  c.  3591,  is 
prohibited.  Chicago  Great  Western  R 
Co.  V.  Postal  Telegraph-Cable  Co.  (D. 
C.)  245  F.  592. 

A  contract  by  a  carrier  contrary  to 
express  provision  of  law  prohibiting  re^. 
bates,  etc.,  and  opposed  to  public  policy 
as  declared  by  the  supreme  legislative 
authority  of  the  country,  cannot  be  en- 
forced in  any  court.  Davis  v.  South- 
em  Pac.  Co.  (D.  C.)  236  F.  731. 

Agreement  by  carrier  of  interstate 
shipment  to  make  two  stops  in  transit, 
where  rate,  as  fixed  by  tariffs,  was  same 
to  place  of  first  stop  as  to  place  of 
destination,  is  void,  being  agreement  to 
transport  goods  at  less  than  tariff  rates. 
Sheldon  v.  Chicago,  B.  &  Q.  R.  Co. 
aowa)  169  N.  W.  189. 

Both  shipper  and  carrier  are  bound 
by  schedule  of  rates  filed  with  Inter- 
state Commerce  Commission,  and 
charging  of  a  lesser  rate,  whether 
through  mistake  or  otherwise,  is  illegal 
and  void.    Blackford  y.   St   Louis,  I. 


M.  &  S.  Ry.  Co.,  203  S.  W.  867,  181 
Ky.  70. 

In  view  of  this  section,  neither  the 
carrier  nor  the  owner  of  interstate 
shipment  of  cattle  can  make  any  special 
contract  for  through  and  direct  ship- 
ment different  from  that  open  to  the 
general  public.  Adams  Express  Co.  v. 
Burr  Oak  Jersey  Farm  (Ky.)  206  S. 
W.  173. 

A  contract  for  a  freight  rate,  less 
than  the  rate  established  by  the  carrier 
in  accordance  with  the  provision  of  the 
Interstate  Commerce  Act,  is  illegal, 
notwithstanding  at  the  time  the  con- 
tract was  entered  into  the  rate  therein 
provided  for  was  the  legally  established 
rate.  W.  M.  Carter  Planing  Mill  Co. 
V.  New  Orleans,  M.  &  C.  R.  Co.  (Miss.) 
72  So.  884. 

Railroad  could  not  by  special  contract 
with  a  shipper  of  coal  or  otherwise  bind 
itself  to  deviate  from  established  rate 
per  ton,  between  certain  points,  duly 
promulgated  and  in  effect  during  certain 
period.  Sunderland  Bros.  Co.  v.  Balti- 
more &  O.  S.  W.  R.  Co.  (Mo.  App.) 
190  S.  W.  650. 

Under  this  section,  a  contract  for  in- 
terstate carriage  of  freight  at  a  rate 
less  than  or  different  from  that  pre- 
scribed by  published  schedules  rates 
filed  with  and  approved  by  Interstate 
Commerce  Commission  in  force  at  time 
of  shipment  is  void.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  McNabb  (Okl.)  162  P. 
811. 

See,  also,  note  8,  ante,  under  this  sec- 
tion. 

42. Rloht  and  duty  of  oarrier  to 

collect  schedule  ratc^An  action  to  col- 
lect a  freight  bill  from  the  consignor 
after  the  carrier  failed  to  collect  the 
full  amount  from  the  consignee  involves 
no  question  under  the  Elkins  Act  or 
any  other  interstate  commerce  laws; 
and  though  carrier  can,  notwithstand- 
ing the  usual  clause  of  the  bill  of  lad- 
ing as  to  delivery  to  the  consignees  on 
payment  of  the  freight,  and  regardless 
of  the  ownership  of  the  goods,  waive  its 
lien  and  recover  the  freight  from  the 
consignor,  where  the  carrier  attempted 
to  collect  from  the  consignee  but 
through  error  collected  only  part  of  the 
amount  due,  and  could  thereafter  have 
collected  the  balance  from  the  consignee 
who  owned  the  goods,  from  other  goods 
in  its  possession,  it  will  be  bound  by 
its  election  to  collect  from  the  con- 
signee and  not  permitted  to  sue  the 
consignor  for  the  balance.  Yazoo  & 
M.  V.  R.  Co.  V.  Zemurray  (C.  C.  A.) 
238  F.  789. 

Where,  on  interstate  shipment,  less 
rate  than  interstate  rate  is  charged 
and  paid,  intentionally  or  innocently, 
recovery  of  difference  must  be  had. 
McFadden  v.  Alabama  Great  South- 
ern R.  Co.,  241  F.  562,  154  C.  C.  A. 
338,  affirming  judgment  Alabama  Great 
Southern  R.  Co.  v.  George  H.  McFad- 
den  &  Bros.   (D.   C.)  232  F.    1000. 
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The  rate  filed  whatever  it  is  is  the 
only  lawful  chargCi  and.  the  carrier 
must  collect  the  same.  Portland  Cat- 
tle Loan  Co.  v.  Oregon  Short  Line  R. 
Co.  (C.  C.  A.)  251  F.  33. 

Under  this  section  a  shipper  is  liable 
for  the  rate  fixed  by  the  tariff  filed, 
regardless  of  mistake  of  carrier's  serv- 
ant, or  that  shipper  made  priceg  in  re- 
liance on  rate  quoted  to  him.  Alabama 
Great  Southern  R.  Co.  v.  George  H. 
McFadden  &  Bros.  (D.  C.)  232  F.  1000. 

Where  consignee  refuses  to  pay 
transportation  charges,  interstate  car- 
rier may  look  to  shipper,  and  is  not 
required  to  sue  consignee ;  nor  does 
agreement  by  carrier  to  collect  trans- 
portation charges  from  consignee  pre- 
vent recovery  from  shipper.  Wells 
Fargo  &  Co.  v.  Cuneo  p.  C.)  241  F. 
727. 

Under  this  section  and  Comp.  St. 
1916,  §S  8571,  8572,  carrier  held  en- 
titled to  sue  another  to  recover  back 
payment  of  portions  of  freight  on  ship- 
ments originating  on  its  line  to  which 
it  was  not  entitled.  Mobile  &  O.  R. 
Co.  V.  Washington  &  C.  Ry.  Co.  (D. 
C.)  242  F.  531. 

It  is  not  a  defense,  to  a  suit  by  a 
railroad  company  to  recover  its  estab- 
lished rates  for  transportation  of  rlag, 
ashes,  and  other  refuse  delivered  on 
private  sidings  "for  wasting  for  the 
plant,"  that  some  of  such  material  may 
have  been  used  by  the  company  for 
ballast.  Baltimore  &  O.  R.  Co.  v.  Car- 
negie Steel  Co.  (D.  C.)  251  F.  682. 

PlaintifiTs  cars  loaded  with  cement 
having  been  detained  by  order  of  the 
Heclamntion  Service  in  excess  of  the 
48  hours  allowed  by  the  tariffs  approv- 
ed by  the  Interstate  Commerce  Com- 
mission and  demurrage  bavins:  been 
refused  therefor  under  said  rules,  the 
defendants  are  now  estopped  from  mak- 
ing a  defense  based  upon  the  theory 
that  the  railroad  company  should  have 
refused  to  hold  the  cars,  whether  the 
Reclamation  Service  wished  it  to  do 
so  or  not.  Denver  &  R.  G.  R.  Co.  v. 
U.  S.,  53  Ct.  CI.  155. 

The  liability  of  a  consignee  for  freight 
charges  is  not  affected  by  the  carrier's 
waiving  or  losing  its  lien  on  the  goods  by 
delivery  without  first  collecting  freight. 
Western  Ry.  of  Alabama  v.  Collins, 
(Ala.)  78  So.  833.  ' 

Where  interstate  carrier  accepted 
goods  on  "order  notify"  bill  of  lading  at 
a  rate  lower  than  that  scheduled  with 
the  Interstate  Commerce  Commission, 
and  collected  the  freight  from  the  con- 
signee, it  could  not  thereafter  recover 
from  the  consignor  the  deficit  between 
the  rate  charged  and  the  lawful  rate. 
Id. 

Where  agent  of  interstate  carrier,  ac- 
cepting goods  under  bill  of  lading  requir- 
ing payment  of  freight  by  the  owner  or 
consignee,  inadvertently  charged  a  lower 
rate  than  that  on  file  with  the  Interstate 
Commerce  Commission,  the  carrier  could 
recover  the  amount  of  the  deficit.    Id. 
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Under  this  section  the  act  of  a  railroad 
company,  which  had  contracted  with  a 
concert  company  to  transport  musicians 
from  different  points,  in  allowing  pay- 
ments for  transportation  to  be  made  in 
weekly  installments,  was  not  a  discrimi- 
nation such  as  the  law  forbids.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Bowman 
(Colo.)  158  P.  814. 

Charges  for  storing  and  unloading 
steel  at  the  terminal  are  part  of  the 
transportation  charges,  which  the  carrier 
must  charge  and  collect  from  the  owner 
or  consignee,  until  there  is  actual  de- 
livery, in  accordance  with  its  tariff 
schedules  filed.  In  re  Arlington  Hotel 
Co.  (Del  Ch.)  98  A.  186. 

Where  carrier  by  mistake,  etc.,  deliv- 
ers goods  on  payment  of  lower  rate  than 
that  stated  in  its  tariffs  posted  under 
this  section,  it  may  thereafter  demand 
and  recover  of  the  consignee  adopting 
the  contract  the  difference  between 
charge  and  that  due  under  tariff.  Cen- 
tral of  (Georgia  Ry.  v.  O'Neill  Mfg.  Co., 
91  S.  E.  877,  19  Ga.  App.  490. 

Under  Interstate  Commerce  Act,  a 
carrier  has  no  authority  to  release  a 
shipper  from  liability  for  the  payment  of 
freight,  and  consignor  is  primarily  liable 
for  the  lawful  charges,  and  such  liability 
can  only  be  released  by  payment;  nor 
can  contract  be  construed  to  contain  an 
implied  agreement  that,  where  payment 
of  freight  is  not  made  by  consignee  be- 
fore delivery,  notice  thereof  must  be  giv- 
en to  the  consignor  to  hold  him  liable  in 
the  event  of  the  consignee's  insolvency. 
New  York  Cent.  R.  Co.  v.  Philadel- 
phia &  Reading  Coal  &  Iron  Co.  (111.) 
121  N.  E.  581. 

Provision  of  Interstate  Commerce 
Act  that  "the  owner  or  consignee  shall 
pay  the  freight  and  all  other  lawful 
charges"  is  constitutional.  Jackson  v. 
Piowaty  &  Sons,  205  111.  App.  329. 

Consignor  of  an  interstate  shipment  is 
primarily  liable  for  the  freight  charges 
thereon,  and  can  only  be  discharged  by 
payment,  and  the  carrier  cannot  be  es- 
topped from  enforcing  this  liability  by 
its  extension  of  credit  to  another,  to 
whom  the  shipment  is  delivered  by  the 
consismor's  orders,  and  by  its  failure  to 
notify  the  consignor  of  the  nonpayment 
of  the  charges.  New  York  Cent.  R. 
Co.  V.  Philadelphia  &  Reading  Coal  & 
Iron  Co..  210  III.  App.  267. 

In  an  action  to  recover  back  money  al- 
leged to  have  been  erroneously  refunded 
as  an  overcharjre  on  an  interstate  ship- 
ment, it  is  not  error  to  permit  an  expert 
to  explain  matters  connected  with  tariff 
rates  and  schedules,  and  the  rule  which 
prevents  recovery  of  money  voluntarily 
paid  under  a  mistake  as  to  law  does  not 
apply  to  such  an  action.  Bush  v.  Car- 
loading  &  Distributing  Co.,  210  111. 
App.  399. 

A  carrier,  who  accepts  a  rate  lower 
than  that  fixed  by  tariffs  filed  with  In- 
terstate Commerce  Commission,  may  re- 
cover difference ;  and  a  carrier  who 
agreed  with  shipper  to  make  two  stops 
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in  trflDsit,  where  agreement  was  void  be- 
duse  rate,  as  fixed  by  tariffs,  was  same 
to  first  stop  as  to  place  of  destination, 
could  make  stops  and  recover  rate  from 
fint  stop  to  second  and  from  second 
stop  to  destination.  Sheldon  v.  Chicago, 
B.  &  Q.  R.  Co.  (Iowa)  169  N.  W.  189. 

Shipper  inducing  railroad  to  transport 
freight  in  interstate  commerce  is  liable 
for  the  lawful  freight  charges  thereon. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  F.  H. 
Stannard  &  Co.,  162  P.  1176,  99  Kan. 
720,  L.  R.  A.  1917C.  1124. 

Where  interstate  bill  of  lading  author- 
izes consignee  to  pay  freight,  an  implied 
contract  of  consignee  to  pay  freight 
arises  from  his  acceptance  of  delivery 
into  which  is  read  Elkins  Act  Feb.  19, 
1903,  requiring  payment  of  full  charges 
at  established  rate;  and  carrier  may 
mautain  an  action  for  the  unpaid  bal- 
ance of  the  legal  charge.  Atchison,  T. 
k  S.  F.  Ry.  Co.  V.  Wagner,  172  P.  519, 
102  Kan.  817,  L.  R.  A.  1918D.  1105. 

In  action  for  amount  of  freight  under- 
chai^e  computed  by  schedule  in  force 
and  governing  the  subject,  it  was  error 
to  receive  and  consider  proof  that  com- 
modities shipped  were  not  correctly  clas- 
sified in  schedule.  Atchison,  T.  &  S.  F. 
Ky.  Co.  V.  Young,  171  P.  1156, 102  Kan. 
875, 

A  carrier  of  live  stock,  abandoning 
contract  because  of  federal  quarantine 
order,  and  returning  stock  to  shipper  at 
place  of  consignment,  was  not  entitled 
to  freight  charges,  under  Interstate 
Commerce  Act  and  state  law ;  the  serv- 
ices rendered  having  been  of  no  benefit 
to  shipper.  Louisville  &  N.  R.  Co.  v. 
Mniphy  (Ky.)  206  S.  W.  268. 

A  railroad  is  bound  to  collect  storage 
charges  which  are  within  the  Interstate 
Commerce  Act.  Boston  &  M.  R.  R.  ▼. 
Oceanic  Steam  Nav.  Co.,  116  N.  E.  260, 
226  Mass.  509. 

Whether  consignee  of  interstate  freight 
is  or  has  become  party  to  contract  of 
transportation  must  be  determined  by 
general  principles  of  common  law,  and  if  . 
consignee  of  interstate  shipment  was 
bound  to  know  terms  of  uniform  bill  of 
lading  of  Interstate  Commerce  Conmiis- 
sion,  it  was  not  thereby  liable  to  pay 
terminal  carrier  lawful  rate,  such  car- 
rier, on  being  informed  that  shipment 
was  merely  on  consignment  for  sale,  hav- 
ing understated  charge.  That  defendant 
commission  merchant  was  consignee  of 
shipments  by  rail  was  some  evidence 
that  it  was  owner  of  the  goods,  and  evi- 
dence held  to  justify  finding  that  defend- 
ant agreed  to  pay  the  lawful  freight 
charges.  New  York  Cent.  &  H.  R.  R. 
Co.  V.  York  &  Whitney  Co.,  119  N.  E. 
855,  230  Mass.  206. 

Where  defendants  shipped  goods  on 
straight  bills  of  lading,  under  an  agree- 
ment with  consignees  to  pay  freight  at 
destination,  and  the  consignees  accepted 
the  goods  and  paid  the  charges  demand- 
ed, the  consignees,  and  not  the  shippers, 
became  liable  to  pay  any  balance  of  legal 


freight  charges.  King  y.  Van  Slack 
(Mich.)  159  N.  W.  157. 

The  consignor  or  shipper  is  primarily 
liable  to  the  carrier  for  the  freight;  but 
if  consignee,  the  presumed  owner,  ac- 
cepts an  interstate  shipment  and  pays 
part  of  the  freight,  the  law  implies  his 
agreement  to  pay  the  balance,  where 
carrier  at  delivery  had  no  knowledge  of 
his  arrangement  with  consignor  as  to 
payment  of  freight,  and  consignor  is  in- 
solvent. Chicago,  M.  &  St.  P.  Ry.  Co.  ▼. 
Greenberg.  166  N.  W.  1073,  139  Minn. 
428,  L.  R.  A.  1918D,  15a 

The  shipper  is  primarily  liable  under 
a  bill  of  lading  providing  that  the  owner 
or  consignee  should  pay  the  freight,  and, 
if  required,  should  pay  it  before  delivery; 
and  consignee,  under  bill  of  lading  pro- 
viding that  he  shall  pay  the  freight,  and 
if  r^uired  should  pay  it  before  delivery, 
becomes  liable  when  he  accepts  the  ship- 
ment and  pays  a  part  of  the  freight. 
Yazoo  ft  M.  V.  R.  Co.  v.  Picher  Lead 
Co.  (Mo.  App.)  190  S.  W.  387. 

Where  a  carrier  fails  to  collect  from 
one  not  the  consignee,  who  removes  the 
goods,  freight  charges  as  fixed  by  its  tar- 
iff on  file  with  the  Interstate  Commerce 
Commission,  it  must  look  to  the  consign- 
or, who  is  also  consignee,  for  the  balance 
due.  Union  Pac.  R.  Co.  v.  W.  L.  Stickel 
Lumber  Co.,  156  N.  W.  1082,  99  Neb. 
5G4. 

Railroad  was  not  liable  for  ejecting 
passenger  from  drawing  room,  where 
passenger  not  sharing  room  with  an- 
other holder  of  first-class  passenger  tick- 
et had  but  one  such  ticket,  contrary  to 
tariff  schedule,  and  refused  to  vacate 
room  or  purchase  another  ticket.  Crum- 
ley V.  Southern  Pac.  Co.  (Nev.)  177  P. 
17. 

Prima  facie  the  consignor  contracting 
with  the  carrier  is  liable  for  freight,  and 
fact  that  the  charges  are  not  paid  by 
him  and  are  to  be  collected  from  con- 
signee does  not  discharge  the  consignor 
from  liability;'  and  mere  existence  of 
the  relation  of  carrier  and  consignee 
will  not  establish  consignee's  liability 
for  freight  charges,  but  to  create  such  a 
liability  there  must  be  an  express  or  im- 
plied agreement  by  the  consignee;  and 
removal  of  goods  at  destination  by  as- 
signee of  bill  of  lading  and  his  payment 
of  freight  without  knowledge  of  an  un- 
dercharge due  to  carrier's  mistake,  cre- 
ates no  further  liability  on  assignee's 
part ;  but  where  assignee  removes  goods 
at  destination  without  paying  charges 
and  with  knowledge  that  carrier  is  giv- 
ing up  lien,  it  tends  to  imply  an  agree- 
ment by  assignee  to  pay  the  charges. 
Pennsylvania  R.  Co.  v.  Townsend  (N.  J. 
Sup.)  100  A.  855. 

Where  common  carrier  accepts  goods 
only  for  transportation  over  its  own  line, 
each  successive  carrier  becomes  shipper's 
agent,  and  has  a  claim  against  him  for 
compensation  for  services  rendered  and 
for  back  freight  charges  paid  by  it :  and 
shipper  of  goods,  not  owner  at  their  de- 
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livery  to  initial  carrier,  held  liable  to 
connecting  carrier  at  destination  in  an- 
other state  for  back  freight  charges,  for 
its  own  freight  charges,  and  for  unload- 
ing, storage,  etc.,  less  proceeds  of  goods 
on  their  sale.  Central  Railroad  of  New 
Jersey  v.  Berry  (Sup.)  165  N.  Y.  S. 
1041,  99  Misc.  Rep.  560. 

Where  the  consignee  voluntarily  paid 
demurrage  for  two  years,  he  can  recover 
only  under  the  Interstate  Commerce  Act, 
if  at  all,  either  by  an  application  to  the 
Commission  or  a  suit  in  the  federal 
courts.  Henry  L.  Hunter,  Inc.,  v.  New 
Torli,  N.  H.  &  H.  R.  Co.  (Sup.)  166  N. 
Y.  S.  237,  179  App.  Div.  52,  affirming 
judgment  161  N.  Y.  S.  10,  97  Misc.  Rep. 
26. 

In.  action  to  collect  balance  due  for 
freight,  plaintiff,  to  establish  a  prima 
facie  case,  must  prove  that  carload  was 
delivered  as  alleged,  what  correct 
amount  of  freight  charges  were,  what 
balance  was  due,  demand  for  payment, 
and  refusal  to  pay;  but  any  payments 
made  by  defendant,  and  not  credited, 
were  matters  of  defense.  Lehigh  Valley 
R.  Co.  V.  Weyant  (Co.  Ct)  165  N.  Y.  S. 
391. 

Carrier  may  look  either  to  consignor, 
with  whom  contract  of  shipment  is  made, 
or  to  fonsiemec  for  the  freight;  and  ship* 
per  is  liable,  regardless  of  any  contract 
with  consignee.  Southern  Ry.  Co.  v. 
Latham  (N.  C.)  97  S.  B.  234. 

The  doctrine  that  a  shipper  is  charged 
with  notice  of  the  true  tariff  freight 
rate,  no  matter  how  obscure  or  complex, 
does  not  apply  to  a  mere  consignee, 
whose  interest  in  the  goods  shipped  and 
whose  title  thereto  vests  after  delivery 
by  the  carrier;  and  a  consignee,  receiv- 
ing goods  shipped  in  interstate  commerce 
and  paying  the  freight  charged  by  the 
carrier  thereon,  held  not  liable  for  the 
balance  of  the  true  published  tariff  rate 
omitted  through  an  error  of  the  shipping 
clerk  of  the  initial  carrier.  Fink  v. 
Pittsburgrh,  C,  C.  &  St.  L.  Ry.,  35  Oko 
Cir.  Ct.  R,  494. 

Where  part  of  carload,  after  arrival, 
was  delivered  to  sheriff  on  process 
against  consignee,  etc.,  on  payment  of 
minimum  carload  rate,  the  carrier  could 
not  demand  that  rate  on  the  balance  be- 
cause there  was  a  different  ownership. 
St.  Louis  &  S.  P.  R.  Co.  V.  First  Nat. 
Bank  (Okl.)  171  P.  467. 

Carrier  may  recover  for  transportation 
of  cars  used  in  interstate  commerce  for 
connecting  carrier  the  difference  between 
rates  in  schedules  filed  with  Interstate 
Commerce  Commission  and  rate  paid. 
Crane  R.  Co.  v.  Philadelphia  &  R.  Ry. 
Co..  97  A.  1055,  253  Pa.  246, 

Consignor  of  goods  shipped  "freight 
collect"  to  consignee  named  in  bill  of 
lading  held  liable  to  carrier  for  balance 
due  after  failure  of  consignee  to  pay 
freight  and  sale  of  goods  by  carrier  to 
enforce  its  lien  for  charges.  Miller  & 
Vidor  Lumber  Co.  v.  Atchison.  T.  &  S. 
F.  Ry.  Co.  (Tex.  Civ.  App.)  192  S.  W. 
354. 
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^In  interstate  shipment  of  potatoes  un- 
der bill  of  lading  containing  provisions 
that  charges  are  guaranteed  by  shipper, 
that  consignee  shall  pay  the  freight,  and 
if  required  shall  pay  the  same  before  de- 
livery, consignor  is  liable  for  freight 
charges,  and  failure  of  carrier  to  re- 
quire consignee  to  pay  the  same  before 
delivery,  although  depriving  carrier  of  a 
lien,  is  no  defense.  Chicago,  I.  &  L.  Ry. 
Co.  V.  Peterson  (Wis.)  109  N.  W.  558. 

See,  also,  notes  45,  47,  and  50,  under 
this  section. 

43.  «  Right  of  shipper  to  receive 
sohedule  rate.— Receivers  of  interstate 
carload  freight  could  recover  improper 
demurrage  charges  from  railroad, 
though  payments  were  voluntarily  made 
without  protest;  rule  under  which 
charges  were  made  having  been  approv- 
ed by  Incerstate  Commerce  Commis- 
sion, Wilson  V.  Long  Island  R.  Co. 
(Sup.)  165  N.  T.  S.  913,  178  App.  Div. 
799. 

Neither  shipper  of  freight  nor  carrier 
is  bound  by  rate  actually  paid,  ship- 
ments being  controlled  by  whichever 
published  rate  is  applicable,  so  that,  if 
shipper  paid  more  than  lawful  rate,  he 
is  entitled  to  recover  excess.  Black  v. 
Southern  Pac.  Co.,  171  P.  878,  88  Or. 
533. 

45.  —  Erroneous  quotation  of  rate 
In  general. — ^Rates  published  according 
to  requirements  of  Interstate  Commerce 
Act  are  absolutely  binding  on  all  per- 
sons who  are  parties  to  interstate 
transportation,  as  they  have  force  of 
statute,  and  cannot  be  varied  by  car- 
rier's intentional  or  accidental  mis- 
statement. New  York  Cent.  &  H.  R. 
R.  Co.  V.  York  &  Whitney  Co.,  119  N. 
E.  855,  230  Mass.  206. 

Canrier  may  recover  regular  rate  for 
interstate  shipment  as  shown  by  sched- 
ule on  file  with  Interstate  Commerce 
Commission  under  Interstate  Com- 
merce Act,  though  lower  rate  was  quot- 
ed by  carrier  to  shipper  at  time  of 
shipment  Southern  Ry.  Co.  t.  Latham 
(N.  C.)  97  S.  B.  234. 

See,  also,  notes  42,  47,  and  50,  under 
this  section. 

46. Action   to   recover  damages 

for  incorrect  quotation  of  rate^— In  suit 
to  recover  undercharges  on  interstate 
shipment,  shipper  could  not  recover 
damages  due  to  misquoting  of  rate  by 
defendant's  agent  and  to  failure  of  de- 
fendant to  post  latest  tariff  in  its  sta- 
tion as  required  by  this  section  and 
Comp.  St.  1916,  §  8573,  in  view  of  con- 
struction placed  upon  said  act  by  the 
United  States  Supreme  Court.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Wood 
(Ark.)  207  S.  W.  32. 

Carrier,  in  delivering  goods  to  point 
within  state  from  point  without  state, 
was  under  no  legal  duty  to  correctly 
quote  purchaser  from  consignee  rates 
upon  connecting  line  to  another  point 
within  state,  and  is  not  liable  to  pur- 
chasers of  goods  from  consignee  for  its 
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fluent's  error  in  quoting  tariff  rate  en 
connectmg  line  to  another  point  within 
state,  or  for  erroneous  statement  that 
it  would  go  forward  on  through  tariff 
rate.  W.  C.  Goodnow  Coal  Co.  v. 
Northern  Pac.  Ry.  Co.  (Minn.)  162  N. 
W.  519. 

47.  —  Knowledge  or  Ignoraiice  af 

pDbllshsd  rates.— Requirements  of  In- 
terstate Commerce  Law  as  to  filing  and 
pnblicatioii  of  schedules  are  not  ap- 
plicable, and  no  presumption  of  ship- 
per's knowledge  that  rate  is  based  on 
value  arises  when  property  is  shipped 
free  under  Comp.  St.  1916,  |  8595.  De 
Bow  V.  Vicksburg,  S.  &  P.  Ry.  Co. 
(Ga.  App.)  95  S.  E.  261. 

The  filing  at  Washington  of  tariff 
rates  fixed  by  Interstate  Commerce 
Commission  is  implied  notice  to  all  per- 
sons interested.  Jackson  y.  Piowlity  & 
Sons,  205  111.  App.  329. 

CouRignee  of  interstate  shipment  was 
bound  to  know  that  only  charge  which 
terminal  carrier  could  lawfully  make 
was  that  established  by  published  tar- 
iffs. New  York  Cent.  &  H.  R.  R.  Co.  v. 
York  &  Whitney  Co.,  119  N.  E.  855, 
230  Mass.  206. 

Notice  of  regulations  of  telegraph 
company,  relating  to  limitation  of  liabil- 
ity, is  not  to  be  imputed  to  sender  of  an 
interstate  message,  solely  because  com- 
pany has  voluntarily  filed  a  copy  of 
SQch  regulations  with  Interstate  Com- 
merce Commission.  Dettis  v.  Western 
Union  Telegraph  Co.  (Minn.)  170  N.  W. 
334. 

Interstate  shipper  is  condusiTcly  pre- 
sumed to  know  shipping  rate,  according 
to  printed  and  posted  tariffs  filed  with 
Interstate  Commerce  Commission,  and 
that  rate  automatically  attaches  to  ship- 
ment according  to  declared  value.  E3n- 
derstem  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  157  P.  670,  21  N.  M.  548. 

Where  railroad  carries  goods  and 
charges  are  paid  under  interstate  rate 
demanding  a  certain  valuation,  the  ship- 
per cannot,  by  pleading  ignorance  of 
law,  schedules,  contract,  and  bill  of  lad- 
ing, recover  damages  upon  valuation 
calling  for  higher  rate.  Dickerson  v. 
Erie  R.  Co.  (Sup.)  169  N.  Y.  S.  5,  181 
App.  Div.  815. 

Where  plaintiff,  suing  for  so-called 
loading  charges,  did  not  claim  any 
fraudulent  concealment  ^y  defendant 
that  such  an  allowance  was  granted  to 
shippersf  it  was  immaterial  when  plain- 
tiff discovered  that  no  such  allowance 
had  been  made.  Cuneo  Importing  Co.  v. 
New  York  Cent.  R.  Co.  (Sup.)  170  N. 

Shipper,  claiming  for  loss  of  goods, 
will  be  presumed  to  have  actual  knowl- 
^ge  that  rates  were  based  on  value, 
where  rates  covering  the  shipment  had 
been  duly  established  and  maintained  by 
the  Interstate  Commerce  Commission. 
Haddad  v.  Southern  Pac.  Co.  (Sup.)  173 
N.  Y.  S.  256. 

A  shipper  held  chargeable  with  knowl- 
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edge  of  the  contents  of  schedules  filed 
with  the  Interstate  Commerce  Commis- 
flion  and  duly  published,  where  the  ship- 
ment contract  referred  to  alternate 
rates  and  alleged  acceptance  of  a  lower 
rate  because  of  embodied  limitations  on 
the  carrier's  liability.  Louisville  &  N. 
R.  Co.  V.  Hobbs,  190  S.  W.  461,  136 
Tenn.  512. 

Bee,  also,  notes  12,  42,  45,  and  60,  tm- 
der  this  section. 

48. Milling   In   transits— Shipper 

cannot  sue  for  unus^  transit  credit 
on  shipments  from  points  in  state  to 
points  outside  and  to  one  point  in  the 
state,  where  parts  of  each  car  were 
forwarded  indiscriminately  to  destina- 
tion, and  where  milling  in  transit  privi- 
leges have  not  been  complied  with. 
Fremont  Milling  Co.  ▼.  Chicago  &  N. 
W.  Ry.  Co.  (Neb.)  163  N.  W.  331. 

The  court  will  take  judicial  notice  of 
the  nieaning  of  the  term  '"milling  in 
transit  privilege,"  and  admission  of 
oral  evidence  to  explain  it  is  not  er- 
ror, in  action  for  breach  of  contract  of 
carriage  which  deprived  plaintiff  of 
privilege.  St.  Louis  &  S.  F.  R.  Co.  v. 
Wm.  Bondies  &  Co.  (Okl.)  166  P.  179. 

49.  -»-  Limiting  liability.— Presump- 
tion of  assent  to  limitation  of  baggage 
liability,  contained  in  interstate  ticket 
accepted  and  used,  held  not  overcome 
by  passenger's  failure  to  read  the  tick- 
et. New  York  Cent.  &  H.  R.  R.  Co.  v. 
Beaham,  37  S.  Ct.  43,  242  U.  S.  148, 
61  L.  Ed.  210. 

Acceptance  and  use  by  interstate  pas- 
senger of  ticket  purporting  to  limit 
baggage  liability,  unless  greater  value 
should  be  declared  and  excess  charges 
paid,  establish  a  limitation  prima  facie 
valid.     Id. 

A  limitation  of  the  carrier's  liability 
for  interstate  shipment  of  live  stock, 
where  shipper  has  made  no  declaration 
of  value  to  primary  valuation  on  which 
the  rate  was  fixed,  held  not  repugnant 
to  carrier's  rate  sheets  on  file  with 
the  Interstate  Connnerce  Commission. 
American  Exp.  Co.  v.  United  States 
Horseshoe  Co.,  37  S.  Ct  595,  244  U. 
S.  58,  61  L.  Ed.  990,  reversing  judg- 
ment United  States  Horseshoe  Co.  v. 
American  Express  Co.,  95  A.  706,  250 
Pa.  527. 

Shipper  has  right  to  have  carrier 
carry  under  comnran-law  liability  as  in- 
surer, and  before  carrier  can  exonerate 
itself  and  estabUsb  limited  liability,  it 
must  have  alternative  rate  on  file  with 
Interstate  Commerce  Commission  and 
at  station.  Hill  Mfg.  Co.  v.  New  Or- 
leans, M.  &  C.  R.  R.  Co.,  78  So.  187, 
117  Miss.  548,  certiorari  deuied  New 
Orleans,  M.  &  C.  R.  Co.  v.  Hill  Mfg. 
Co.,  39  S.  Ct.  11,  63  L.  Ed.  — . 

Where  carrier  has  published  and  filed 
two  rates  for  shipment  of  live  stock, 
one  based  on  special  contract  and  high- 
er rate  on  unrestricted  liability,  ship- 
per is  charged  with  knowledge  of  two 
rates  and  may  exercise  option  between 
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them.     St.  Louis  &  S.  F.  R.  Go.  y. 
Taliaferro  (Okl.)  156  P.  359. 

By  the  com-mon  law  a  carrier  may, 
by  a  fair  and  reasonable  agreement, 
limit  the  amount  recoverable  by  ship- 
per for  loss  or  damage,  on  giving  the 
lower  of  two  or  more  rates  propor- 
tioned to  the  risk,  which  right  as  to 
interstate  carriers  is  not  affected  by 
the  Interstate  Commerce  Acts.  Piper 
V.  Boston  &  M.  R.  B.  (Vt.)  97  A.  508. 

50.  —  Estoppels— *Since  the  freight 
rate  of  an  interstate  shipment  can  be 
only  that  duly  filed  with  the  Interstate 
Commerce  Commission  under  the  In- 
terstate Commerce  Act,  the  carrier 
cannot,  by  aiccepting  the  lower  rate, 
nor  by  any  other  act,  estop  itself  from 
demanding  the  lawful  rate.  Western 
By.  of  Alabama  v.  Collins  (Ala.)  78  So. 
833. 

The  mere  fact  that  a  railroad  ac- 
cepted less  than  the  full  amount  due 
and  gave  its  receipt  in  full  does  not 
estop  it  to  collect  the  sum  fixed  by 
schedules  filed,  and  where  carrier  ac- 
cepted payment  of  demurrage  charges 
and  gave  its  receipt  in  full,  the  only 
effect  was  to  deprive  it  of  its  lien  on 
the  property;  but.  it  could  collect  any 
sum  due  for  storage  charges.  In  re 
ArUngton  Hotel  Co.  (DeL  Ch.)  98  A. 
186. 

Where  fruit  was  shipped  in  inter- 
state commerce  to  commission  mer- 
chant which  as  to  some  told  terminal 
carrier  it  was  acting  as  commission 
merchant  and  was  not  owner,  and  as 
to  others  made  no  such  statement,  car- 
rier held  not  estopped  as  matter  of 
law  to  claim  from  consignee  under- 
charges from  lawful  rates  established 
under  Interstate  Commerce  Act.  New 
York  Cent.  &  H.  B.  B.  Co.  v.  York  & 
Whitney  Co.,  119  N.  E.  855,  230  Mass. 
206. 

In  action  for  balance  of  freight  on 
interstate  shipment  where  defendant 
consignee  had  paid  freight  erroneously 
understated  in  bill  of  lading  and  set- 
tled with  consignor  on  that  basis,  de- 
fense of  estoppel  was  not  available,  as 
he  was  conclusively  presumed  to  know 
of  published  legal  rate.  Chicago,  M.  & 
St.  P.  By.  Co.  V.  Greenberg,  166  N. 
W.  1073,  139  Minn.  428,  L.  B.  A. 
1918D,  158. 

Estoppel  is  not  available  as  a  de- 
fense to  action  for  balance  of  freight 
for  interstate  shipment,  part  of  which 
only,  through  mistake  in  computation, 
was  collected  on  delivery.  Bush  v. 
Keystone  Driller  Co.  (I^io.  App.)  199 
S.  W,  597. 

See,  also,  notes  42,  45,  and  47,  under 
this  section. 

52.  —  Privileges  or  facilities  not 
specified  in  tariff j^Movement  of  cars 
from  wharf  track,  where  bananas  were 
loaded,  to  team  track,  where  most  of 
them  were  sold,  held  not  for  railroad 
company's  convenience,  and  it  was  re- 
quired to   collect  a  switching  charge* 
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U.  S.  ▼.  Illinois  Cent'B.  Co.  (D.  C.) 
280  F.  940. 

Bailroad  engaged  in  Interstate  com- 
merce, under '  this  sectipn,  could  not 
extend  to  any  shipper  or  person  any 
privileges  or  facilities  except  those  spe- 
cified in  tariffs  filed  as  required.  May 
V.  Seaboard  Air  Line  By.  Co.  (S.  C.) 
96  S.  E.  482. 

55.  — -  Rebate  or  concession^— Cor- 
porations forwarding  goods  for  import- 
ers from  Europe  to  United  States, 
charging  for  their  transportation,  etc., 
may  not  be  allowed  by  railroad  per- 
centage on  latter' 8  published  rates  and 
a  salary  for  shipping  by  its  line  with- 
out violating  this  section.  Lehigh  Val- 
ley B.  Co.  V.  U.  S.,  37  S.  Ct.  434,  243 
U.  S.  444,  61  L.  Ed.  839,  affirming  de- 
cree U.  S.  V.  Lehigh  Valley  B.  Co.  (D. 
C.)  222  F.  685. 

Bailroad's  agreen»ent,  offered  all  hop 
growers,  to  refund  local  freight  charg- 
es to  shipping  points  if  growers  would 
ship  by  its  line,  etc.,  held  violative  of 
this  section.  Davis  v.  Southern  Pac. 
Co.  (D.  C.)  235  F.  731. 

Carrier's  agreement  to  give  bonus 
equal  to  one-half  of  amount  of  freight 
bills,  in  consideration  of  which  lumber 
.company  constructed  mills,  violated  this 
section  and  Comp.  St.  1916,  §§  8564, 
8565.  Foster  Lumber  Co.  v.  Atchison, 
T.  &  S.  F.  By.  Co.,  194  S.  W.  281, 
270  Mo.  629. 

See,  also,  §  8565,  note  22,  ante. 

58.  —  Judicial  notice  of  schedulee, 

— Court  will  take  judicial  notice  of  pro- 
visions of  Interstate  Commerce  Com- 
mission's act  in  establishing  schedule 
of  freight  rates.  Lehigh  Valley  B.  Go. 
V.  Weyant  (Co.  Ct.)  165  N.  Y.  S.  391. 
In  an  action  for  freight  charges  on  an 
interstate  commerce  shipment,  where 
the  statement  of  claim  sets  forth  a 
portion  of  the  Interstate  Commerce 
Act,  and  avers  that  the  charges  were 
in  accordance  with  the  schedules  filed 
by  the  plaiptiff,  the  defendant  cannot 
in  his  affidavit  of  defense  demand  that 
the  act  of  Congress  and  the  schedules 
be  proved,  as  they  are  matters  of  law 
of  which  sl^ippers  and  consignees  must 
take  notice.  Philaddphia  &  Beading 
By.  Co.  V.  Parry,  66  Pa.  Super.  Ct.  49. 

59.  — ^  Constniction  of  ciasslflca- 
tion  8heets.F— A  private  switch  track  is 
"full"  within  carrier's  rules  relating  to 
car  service  and  demurrage  charges, 
where,  though  the  track  wouM  hold 
more  cars,  there  were  upon  it  all  the 
cars  that  the  consignee  could  unload. 
Menasha  Paper  Co.  v.  Chicago  &  N. 
W.  By.  Co.,  36  S.  Ct.  501,  241  U.  S. 
55,  60  L.  Ed.  885,  affirming  judgment 
Chicago  &  N.  W.  By.  Co.  v.  Menasha 
Paper  Co.,  149  N.  W.  751,  159  Wis. 
508. 

A  provisiop  in  a  carrier's  classifica- 
tion that  an  attendant  with  a  ship- 
ment of  horses  will  be  carried  free 
means  only  that  he  is  not  to  be  charged 
an  additional  fare,  and  not  inconsist- 
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ent  with  a  contract  providing  that  the 

freight  charge  includes  the  transpor- 
tation of  the  attendant  within  the  rule 
a£  to  limitation  of  liability.  Tripp  y. 
Michigan  Cent.  R.  Co.,  238  F.  449, 
151  C.  C.  A.  385. 

A  lo^ol  tariff  of  demurrage  charges 
applies  after  it  has  gone  into  effect  to 
all  cars,  even  those  received  for  trans- 
portation before  tariff  was  issued  and 
filed  with  Commission.  Chesapeake  & 
Ohio  Coal  &  Coke  Co.  v.  Toledo  &  O. 
C.  Ry.  Co.,  245  F.  917,  158  C.  C.  A. 
205,  afSrming  judgment  Toledo  &  O. 
C.  Ry.  Co.  V.  Chesapeake  &  Ohio  Coal 
&  Coke  Co.  (D.  C.)  238  F.  629. 

In  absence  of  provision  in  tariff  of 
demurrage  charges  or  statute  for  notice 
of  arrival  of  cars,  absence  of  notice 
does  not  affect  time  when  charges  com- 
mence.  Id. 

Delivery,  within  cartage  tariff  pro- 
Fjflion  against  demurrage  in  case  of 
company's  failure  to  deliver  in  free 
time,  held  that  cartage  delivery  from 
car  dnly  placed  on  delivery  tracks,  and 
promon  that  no  detnurrage  charges 
shall  be  assessed  for  detention  of  cam 
through  railroad  errors  or  omissions  re- 
fers to  such  errors  and  omissions  after 
placement  of  the  cars  on  delivery 
track  and  notice  thereof.  Michigan 
Cent.  R.  Co.  v.  V.  S.,  246  P.  353.  158 
C.  C.  A.  417,  certiorari  denied  38  S. 
Ct  333,  246  U.  S.  663,  62  L.  Ed.  928. 

Though  a  demurrage  tariff  contem- 
plates a  notice  of  arrival  of  cars  and 
a  notice  of  placement,  any  notice  of 
placement  agreed  on  by  the  parties  is 
roflBcient  to  start  the  running  of  time, 
irrespective  of  sufliicient  preliminary 
notice  of  arrival.    Id. 

In  railroad  tariff  fixing  rates  to  and 
from  stations  nUmed,  and  also  provid- 
ing for  the  rates  to  apply  to  **inter- 
niediate  stations,*'  the  word  'interme- 
diate" refers  to  stations  between  those 
named.  National  Elevator  Co.  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  246  F.  588, 
158  C.  C.  A.  558. 

In  determining  the  rate  to  be  charg- 
ed by  a  carrier,  all  parts  of  the  tariff 
filed  should  be  considered,  and  if  a 
plam  meaning  can  be  gathered  there- 
for, effect  should  be  given  to  it:  and 
tariffs  held  to  require  that  a  differen- 
tial rate  from  the  point  of  shipment 
to  a  central  point  should  be  collected. 
Portland  Cattle  Loan  Co.  v.  Oregon 
Short  Line  R.  Co.  251  F.  33,  163  C. 
C.  A.  2S3,  affirming  245  F.  214, 

A  local  tariff  of  a  railroad  company, 
naming  special  demurrage  rules  and 
charges  on  lake  coal  held  for  trans- 
shipment at  a  lake  port  construed,  held 
a  seasonal  tariff,  operative  only  during 
the  shipping  season  fixed  therein.  To- 
ledo &  0.  C.  Ry.  Co.  v.  Chesapeake  & 
Ohio  Coal  &  Coke  Co.  (D.  C.)  238  F. 
G29. 

In  a  proceeding  on  a  claim  for  un- 
paid freight  charges,  evidence  held  to 
show  that  commodity  transported  was 
clay,  and  not  sand,  to  which  a  differ- 


ent rate  applied.  In  re  Independent 
Sewer  Pipe  Co.  (D.  C.)  248  F.  547. 

In  action  to  recover  demurrage  or 
storage  charges  on  shipper's  (car  com- 
pany's) cars  while  standing  on  tracks 
of  connecting  carrier,  held,  no  recovery 
could  be  had,  as  tariff  schedule  filed 
with  Interstate  Commerce  Commission 
was  not  broad  enough  to  include  charg- 
es. Louisville  &  N.  R.  Co.  v.  Kilby 
Car  &  Foundry  Co.  (Ala.)  75  So.  394. 

That  Si  railway  company  may  have 
given  a  similar  tariff  a  different  con- 
struction held  not  to  require  or  justify 
the  court  in  giving  an  unambiguous 
tariff  a  construction  contrary  to  the 
language  used,  and  a  shipper  held  not 
entitled  to  milling  in  transit  privi- 
lege on  products*  reshipped  from  a 
point  designated  in  the  tariff  to  a  point 
not  shown  to  be  within  the  termini  of 
lines  defined  by  terminals  in  the  tariff 
or  to  be  on  any  branch  lines  mentioned 
therein.  Priebe  v.  Southern  Ry.  Co. 
(Ala.)    76   So.   409. 

A  tank  wagon  necessary  to  use  with 
a  traction  engine  and  shipped  with  the 
engine  should  be  shipped  under  the 
same  classification  as  to  freight  rates 
as  the  engine,  and  it  is  immaterial  that 
each  could  be  used  without  the  other, 
and  fact  that  all  parties  to  a  shipment 
considered  a  tank  wagon  as  part  of  a 
traction  engine,  and  so  treated  it,  may 
be  considered  in  determining  the  proper 
classification  of  the  tank  in  regard  to 
freight  rates.  Louisville  &  N.  R,  Co. 
v.   Newell   (Ala.)   77   So.  553. 

Under  tariff  sheet  of  Interstate  Com- 
merce Commission  providing  that  the 
minimum  charges  for  special  train  shall 
be  $75,  except  between  intrastate  sta- 
tions in  Illinois  and  in  Louisiana,  mini- 
mum rate  between  stations  in  Arkansas 
is  $75.  Bush  v.  Cole  (Ark.)  194  S. 
W.  24. 

In  an  action  to  recover  railroad 
tariff  charges,  mahogany  logs  held  to 
be  embraced  in  class  set  forth  in  tariffs 
as  lumber,  telegraph  poles,  or  similar 
lading.  Cleveland.  C,  C.  &  St.  L.  Ry. 
Co.  V.  Taltre  Mahogany  Co.  (Ii^d.)  112 
N.    E.   8JM). 

Provisions  of  carrier's  tariff  givin? 
privilege  of  milling  in  transit  "subjeft 
to  conditions  herein  named."  referred 
to  conditions  specified  in  preceding  por- 
tions as  well  as  in  the  same  paragranh. 
McCnllongh  v.  Missouri  Pac.  Ry.  Co., 
160  P.  214,  98  Knn.  710. 

Provision  of  public  tariff  filed  with 
Interstate  Commerce  Commission  for 
certain  rate  for  wheat  from  plaintiff's 
station  and  lesser  rate  from  next  more 
distant  station  held  not  to  apply  to 
station  from  which  specific  rate  was 
named.  Reliance  Elevator  Co.  v.  Chi- 
cago, M.  &.  St.  P.  Ry.  Co.  (Minn.)  165 
N.  W.  867. 

Tariff  sheet  of  railroad  naming  rates 
on  coal  between  two  points  and  a  com- 
mon destination  within  the  state,  the 
higher  rate  being  named  for  the  shorter 
distance,  held  not  affected  by  the  clause, 
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"On  interstate  traflSc  a  higher  rate 
must  not  be  charged  for  a  shorter  than 
a  longer  distance  over  the  same  line." 
Sunderland  Bros.  Co.  v.  Baltimore  & 
O.  S.  W.  R.  Co.  (Mo.  App.)  190  S.  W. 
650. 

A  milling  in  transit  rate  is  an  en- 
tirety and  must  be  accepted  and  car- 
ried out  in  its  entirety  or  not  at  all. 
Fremont  Milling  Co.  v.  Chicago  &  N. 
W.  Ry.  Co.  (Neb.)  163  N.  W.  331. 

Shipper  and  carrier  must  comply 
with  published  tariff  rates,  and  errone- 
ous statements  by  either  will  not  re- 
lieve from  such  obligation,  and  con- 
struction of  tariff  rules  by  agent  as 
to  refunds  in  other  cases  is  immaterial. 
Id. 

If  any  doubt  exists  as  to  the  proper 
construction  of  tariflP  rules  filed  with 
the  Interstate  Commerce  Commission, 
its  determination  is  essentially  an  ad- 
ministrative question  for  the  Commis- 
sion, and  not  for  the  court.  Henry  L. 
Hunter,  Inc.,  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Sup.)  166  N,  Y.  S.  237, 
179  App.  Div.  52,  affirming  judgment 
161  N.  Y.  S.  10,  97  Misc.  Rep.  26. 

Under  tariff  rules  providing  that,  if 
a  consignee  wishes  his  car  held  at  any 
breakup  yard  or  a  hold  yard  before  noti- 
fication and  placement,  such  car  will 
be  subject  to  demurrage,  the  consignee 
may  direct  that  cars  be  held  for  orders, 
and  cars  so  held  are  subject  to  demur- 
rage charges.    Id. 

Under  L.  O.  L.  §  715,  as  to  construc- 
tion of  statute  or  instrument,  if  pos- 
sible tariff  provisions  of  freight  carrier 
by  rail  should  be  construed  so  as  to 
give  effect  to  all  language.  Black  ▼. 
Southern  Pac.  Co.,  171  P.  878,  88  Or. 
533. 

A  shipper  of  partially  burned  en- 
gines to  the  factory  for  rebuilding  can- 
not recover  the  difference  between  the 
rate  on  engines  and  that  on  scrap  iron 
when  at  the  factory  it  is  discovered 
that  the  engines  cannot  be  rebuilt. 
Gibbes  Machinery  Co.  v.  Southern  Ry. 
Co.  (S.  C.)  93  S.  E.  718. 

Under  the  rule  of  the  Interstate  Com- 
merce Commission,  a  shipper  of  burned 
engines  to  the  factory  for  the  purpose 
of  rebuilding  held  not  entitled  to  the 
scrap  iron  rate,  though  the  engines 
could   not   be   profitably   repaired.    Id* 

60. indictment.— See    U.    S.    v. 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  (D. 
C.)  234  F.  178. 

§  8571.  (Act  Feb.  4,  1887,  c.  104, 
continuous  carriage  of  freight 

Application  of  section. — See  notes  un- 
der §  8508  (1)»  ante. 

Congress  having  complete  control 
over  interstate  commerce,  this  section 
so  far  manifests  a  purpose  to  regulate 
the  field  over  which  Congress  has  para- 
mount authority,  that  the  right  of  the 
state  to  exercise  its  police  power  in  the 
same  field  ceases  to  exist,  whether  the 
particular  act  of  Congress  covers  it  or 
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61.  -— —  Evldeno6.*In8ufficiency  or 
defective  certification  of  a  carrier's 
schedules  on  file  with  the  Interstate 
Commerce  Commission,  which  were  ad- 
mitted in  evidence,  could  not  justify 
state  appellate  court  in  disregarding 
such  schedules  in  passing  upon  limita- 
tion of  liability  for  baggage  of  inter- 
state passenger.  New  York  Cent.  &  H. 
R.  R.  Co.  V.  Beaham,  37  S.  Ct  43,  242 
U.  S.  148,  61  L.  Ed.  210. 

The  published  schedule  rates  filed 
with  and  approved  by  Interstate  Com- 
merce Commission  are  the  best  evi- 
dence of  the  tariff  in  force  fixing  the 
legal  rates  on  a  shipment  between  cer- 
tain points,  and  statements  by  carrier's 
agent  are  inadmissible  to  establish  cor- 
rect rate.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
▼.  McNabb  (Okl.)  162  P.  811. 

62.  —  Limitation  of  underoharge 
actlans.— As  no  limitation  as  to  time 
for  actions  by  carriers  for  collection  of 
interstate  freight  charges  is  prescribed 
by  Congress,  limitations  of  the  particu- 
lar state  control.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Malsby  Co.  (Ga.  App.) 
96  S.  E.  710. 

The  right  of  action  of  an  interstate 
carrier  for  an  undercharge  will  be  bar- 
red by  the  state  statute  of  limitations 
which  affects  the  remedy,  though  the 
carrier  be  entitled  by  federal  laws  to 
recover  the  difference  between  the 
amount  charged  and  the  rates  fixed  by 
the  Interstate  Commerce  Act  Yazoo 
&  M.  V.  R.  Co.  V.  Willis  (Miss.)  71  So. 
563. 

An  action  under  this  section  to  recov- 
er freight  undercharges  is  barred  by 
the  state  three-year  statute  of  limita- 
tions (Code  Va.  1904,  §  2920).  Atiantic 
Coast  Line  R.  Co.  v.  Virginia  Mfg.  Co. 
(Va.)  89  S.  E.  103. 

Cited    without    iteflnlte    applioatlon, 

U.  S.  V.  Union  Mfg.  Co.,  36  S.  Ct.  420, 
60  L.  Ed.  822;  Olson  v.  Chicago,  B.  & 
Q.  R.  Co.  (C.  C.  A.)  250  F.  372;  West- 
ern Union  Telegraph  Co.  v.  Boegli 
(Ind.)  115  N.  E.  773;  New  York  Cent. 
&  n.  R.  R.  Co.  V.  General  Electric  Co., 
1 14  N.  E.  115,  219  N.  Y.  227,  reversing 
judgment  153  N.  Y.  S.  478,  167  App. 
Div.  726,  which  reversed  judgment  146 
N.  Y.  S.  322,  83  Misc.  Rep.  529;  Atch- 
ison, T.  &  S.  F.  Ry.  Co.  ▼.  Smyth  (Tex. 
Civ.  App.)  189  S.  W.  70. 


§  7.)     Combinations  to  prevent 
prohibited. 

not;  but  the  distribution  by  telegraph 
companies  of  quotations  received  from 
a  stock  exchange  in  another  state  over 
the  ordinary  wires  by  means  of  tickers, 
quotations  being  transferred  by  the  em- 
ployes of  the  telegraph  company  to 
these  instruments  after  receipt  in  the 
ordinary  course  of  telegraphy  did  not 
constitute  interstate  commerce,  and  the 
immunities  and  characteristics  of  the 
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original  package  do  not  apply.  West- 
ern Union  Telegraph  Co.  v.  Foster,  113 
N.  E.  192,  224  Mass.  365. 

The  Interstate  Commerce  Act  did  not 
prohibit  a  tariff  regulation  prohibiting 
the  movement  of  live  stock  on  ship- 
per's order  contract,  that  is,  on  an  or- 
der notify  bill  of  lading,  east  of  Chica- 
go, the  regulation  applying  to  all  car- 
riage of  lire  stock  freight  on  the  lines 
of  all  common  carriers  east  of  Chicago; 
such  regulation,  though  it  incidentally 
breaks,  interrupts,  and  stops*  an  orig- 
inally intended  through  and  continuous 
shipment   of   live    stock   freight   from 


points  west  of  Chicago  to  points  east, 
is  not  forbidden,  because  this  section 
permits  a  break  in  good  faith  for  a 
necessary  purpose  and  without  intent 
to  avoid  or  unnecessarily  interrupt  the 
continuous  carriage  or  to  evade  the 
provisions  of  the  act,  and  the  first  car- 
rier east  of  Chicago  is  the  initial  car- 
rier within  the  comiherce  act  Chesa- 
peake &  O.  Ry.  Co.  of  Indiana  v.  Na- 
tional Bank  of  Commerce  of  Norfolk 
(Va.)  95  S.  B.  454,  certiorari  denied  38 
S.  Ct.  582,  247  U.  S.  519,  62  L.  Ed. 
1246. 


§  8572.  (Act  Feb.  4,  1887,  c.  104,  §  8.)     Liability  for  violation  of 

act 


See  Mobile  &  O.  R.  Co.  v.  Washing- 
ton &  C.  Ry.  Co.  (D.  C.)  242  F.  531. 

4.  Grounds  of  recovery  in  general— 
Cbarniig  excessive  ratesw— Where  con- 
tract of  interstate  shipment  is  invalid 
because  made  at  rate  other  than  that 
prescribed  by  published  schedule  rates, 
sbipper  cannot  recover  goods  or  dam- 
ages for  detention,  upon  payment  or 
tOKhr  of  less  than  schedule  rates.  St- 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  McNabb 
(OkL)  162  P.  811. 

10.  Jorisdiction  of  G0urt8.r-Federal 
qnestion  supporting  appeal  to  Supreme 
Court,  see  notes  under  {  1214. 
See,  also,  notes  under  |  8573,  post. 
Under  this  section  and  Comp.  St. 
1916,  H  8573,  8595,  state  court  held  to 
baye  jurisdiction  of  action  for  carrier's 
refusal  to  supply  sufficient  cars  to  in- 
terstate shipper,  though  carrier  was 
foUowing  rule  under  which  shipper  was 
not  entitled  to  as  many  cars  as  it  need- 
ed and  requested;  no  administrative 
question  being  involved.  Pennsylvania 
R.  Co.  V.  Sonman'  Shaft  Coal  Co.,  37  S. 
Ct.  46,  242  U.  S.  120,  61  L.  Ed.  188,  af- 
firming judgment  Sonman  Shaft  Coal 
Co.  T.  Pennsylvania  R.  Co.,  88  A.  746, 
241  Pa.  487. 

While  this  section  may  have  been 
raperseded  to  some  extent  by  amend- 
ments to  the  act,  the  state  courts  were 
not  thereby  deprived  of  jurisdiction  in 
actions  for  damages  by  failure  to  fur- 
niah  cars.  Baird  Bros.  v.  MinneapoUs 
&  St  L.  R.  Co.  aowa)  165  N.  W.  412. 

Under  this  section  and  Comp.  St 
1916,  H  8573,  8595,  state  courts  have 
jurisdiction  of  actions  for  amounts*  due 
shippen  of  interstate  freight  for  re- 
pairing cars,  where  maximum  charge 
for  such  repairs  is  fixed  by  tariff  on  file 
vith  Interstate  Commerce  Commission. 
Rock  Milling  Sc  Elevator  Co.  v.  Atchi- 
■on,  T.  &  S.  P.  Ry.  Co.,  158  P.  859,  98 
Kan.  478,  affirming  judgment  on  re- 
hearing, 154  P.  254. 

This  section  and  Comp.  St.  1916,  i$ 
8563,  8565,  8573,  8595,  relating  to  un- 
lawful discrimination,  do  not  supersede 
jorisdiction  of  state  courts  where  juris- 
diction does  not  involve  administrative 
power  and  discretion  of  interstate  com- 


merce commission,  or  relate  to  subject 
as  to  which  jurisdiction  of  federal  court 
had  been  otherwise  made  exclusive. 
Langhill  v.  Pennsylvania  R.  Co.,  98  A. 
873,  254  Pa.  119. 

1 1.  Pleading.^— In  an  action  against  a 
carrier  to  recover  dem-urrage  charges 
paid  under  protest,  it  is  not  necessary 
to  allege  that  demurrage  has  been  ex- 
acted in  excess  of  the  amount  due  un- 
der the  interstate  commerce  commis- 
sion rules  where  the  cause  of  action 
was  not  for  excessive  demurrage  but 
to  recover  demurrage  improperly  ex- 
acted. Meyer  v.  Central  R.  Co.  of 
New  Jersey  (Sup.)  174  N.  Y.  S.  93. 

III/2-  "Lawful  holder/'— The  words 
"lawful  holder,"  as  used  in  Comp.  St. 
1916,  §  8604a,  cannot  be  said  to  mean 
only  the  owner  of  the  shipment  or 
some  one  shown  to  be  duly  authorized 
to  act  for  him  in  such  a  way  as  to 
render  any  judgment  recovered  in  the 
action  against  the  carrier  res  judicata 
in  any  other  action,  although  by  thiB 
section  a  carrier  is  made  liable  **to 
the  person  or  persons  injured"  in  con- 
sequence of  any  violation  of  the  act, 
since  to  adopt  this  view  would  per- 
mit the  general  purpose  of  the  latter 
section  to  control  the  purpose  of  the 
amendment,  which  is  speciid  and  defi- 
nitely expresses  the  lawful  holder  of 
the  bill  of  lading  to  be  the  person  to 
whom  the  carrier  shall  be  liable.  Penn- 
sylvania R.  Co.  V.  Olivit  Bros.,  37  S. 
Ct  468,  61  L.  Ed.  908. 

I2/2*  EvIdenoST-In  interstate  ship- 
l)er*s  action  for  carrier's  failure  on 
demand  to  supply  sufficient  cars  to 
transport  output  of  coal  mine,  evi- 
dence of  number  of  carrier's  coal  cars 
on  other  railway  lines  held  immaterial; 
there  being  no  claim  of  a  car  short- 
age or  abnormal  conditions.  Penn- 
sylvania R.  Co.  V.  Sonman  Shaft  Coal 
Co.,  37  S.  Ct.  46,  242  U.  S.  120.  61  U 
Ed.  188,  affirming  judgment  Sonman 
Shaft  Coal  Co.  v.  Pennsylvania  R.  Co., 
88  A.  746,  241  Pa.  487. 

14.  Finding   of  commission   as   evi- 

dence^^Under  this  section  and  Comp. 
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St.  1916,  §§  8563,  8684,  a  finding  by 
the  Interstate  Commerce  Commission 
that  the  rate  charged  petitioner  was 
unreasonable,  and  that  petitioner  was 
damaged  to  an  amount  stated,  is  prima 
facie  correct    New  York,  N.  H.  &  H. 

§  8573.  (Act  Feb.  4,  1887,  c.  104, 
pelling  testimony,  etc. 

1.  Jurisdiction— In  generals— Objec- 
tions to  the  jurisdiction  and  authority 
of  the  Interstate  Commerce  Commis- 
sion to  award  damages  to  a  shipper  be- 
cause of  unjust  and  unreasonable 
freight  charges  exacted  iy  railroad 
companies  considered,  and  held  with- 
out merit  Missouri  Pac.  By.  Co.  v. 
C.  E.  Ferguson  Sawmill  Co.,  235  F. 
474,  149  C.  C.  A.  20. 

The  courts  have  jurisdiction  over  a 
suit  by  a  shipper  to  compel  a  railroad 
company  to  furnish  cars,  as  a  shipper 
has  a  remedy  by  action  for  a  carrier's 
refusal  to  accept  proper  shipments  or 
supply  reasonably  adequate  facilities. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Lawton 
Refining  Co.  (C.  C.  A.)  253  F.  705. 

2.  —  Necaasity  of  action  by  com- 
mission^^A  state  court  has  jurisdiction 
without  action  by  Interstate  Commerce 
Commission  of  a  suit  by  a  coal  mining 
company  against  interstate  carrier  to 
recover  damages  for  failure  to  furnish 
number  of  coal  cars  to  which  it  was 
€ntitled.  Pennsylvania  R.  Co.  v.  Stine- 
man  Coal  Mining  Co.,  37  S.  Ct.  118, 
242  U.  S.  298,  61  L.  Ed.  316,  revers- 
ing  judgment  Stineman  Coal  Mining 
Co.  v.  Pennsylvania  R.  Co.,  88  A.  761, 
241  Pa.  509. 

Rule  that  courts  cannot  be  resorted 
to  until  administrative  questions  have 
been  determined  by  Interstate  Com- 
merce Commission  applies,  though 
question,  which  was  one  of  routing 
shipments,  involved,  intrastate  as  well 
as  an  interstate,  route.  Northern  Pac. 
Ry.  Co.  V.  Solum,  38  S.  Ct.  550,  247  U. 
S.  477,  62  L.  Ed.  1221,  reversing  judg- 
ments Solum  V.  Northern  Pac.  Ry.  Co., 
157  N.  W.  990,  133  Minn.  93.  and 
Monarch  Elevator  Co.  v.  Same,  157 
N.  W.  998,  133  Minn.  461.  and  dis- 
missing writ  of  error  Duluth  Elevator 
Co.  V.  Same,  162  N.  W.  1087,  136 
Minn.  468. 

The  question  whether  a  regulation  by 
an  interstate  telegraph  company  requir- 
ing notice  of  claim  to  be  given  within 
60  days  is  reasonable  is  for  the  Inter- 
state Commerce  Commission  to  deter- 
mine. Gardner  v.  Western  Union  Tele- 
graph Co.,  231  F.  405,  145  C.  C.  A.  399. 

Any  person  claiming  to  have  been 
damaged  by  a  discriminating  or  other- 
wise illegal  act  of  an  interstate  railroad 
company  is  given  a  right  of  action  for 
damages  by  this  section,  and  his  failure 
to  first  apply  to  the  Interstate  Com- 
merce Commission  is  not  jurisdictional, 
but  affects  only  the  matter  of  proof.  If 
the  act  complained  of  is  in  accordance 
with  a  duly  established  and  filed  system 
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R.  Co.  v.  BaUou  &  Wright,  242  P. 
862,  155  C.  C.  A.  450. 

Citeil  without  definite  application. 
See  Louisville  &  N.  R.  Co.  v.  Ohio 
Valley  Tie  Co.,  37  S.  Ct  120,  61  L.  Bd- 
305. 

§  9.)     Choice  oi  remedies ;  cqm- 

or  rule,  he  can  only  prove  its  unjust  or 
discriminatory  character  by  procuring  a 
finding  of  such  fact  by  the  commission, 
which  has  exclusive  power  to  make  such 
finding,  and  he  may  at  the  same  time 
ask  for  an  aWard  for  damages  as  provid- 
ed in  Comp.  St  1916,  |  8584;  but,  if 
the  act  complained  of  is  a  departure 
from  such  established  rules,  he  may 
prove  such  fact  without  resort  to  the 
commission.  Hillsdale  Coal  &  Coke  Co. 
V.  Pennsylvania  R,  Co.  (D.  C.)  237  P. 
272. 

The  Interstate  Commerce  Combaisaion 
is  the  proper  forum  to  pass  upon  the 
comparative  fairness  of  through  rates 
and  local  tariffs.  Bush  v.  Carloading  & 
Distributing  Co.,  210  IlL  App.  399. 

Where  tariffs  have  been  filed  with 
'Interstate  Commerce  Commission,  and 
notice  of  such  tariffs  duly  given,  the 
only  remedy  for  excessive  or  unlawful 
rates  is  to  obtain  a  change  on  direct 
appeal  to  the  Interstate  Commerce 
Commission.  Sheldon  v.  Chicago;  B.  & 
Q.  R.  Co.  (Iowa)  169  N.  W.  189. 

Original  jurisdiction  to  determine 
whether  tariff  rates  are  unreasonable,  or 
discriminatory,  or  unlawful,  has  been 
withdrawn  from  courts  and  vested  in 
Interstate  Commerce  Commission.  Re- 
liance Elevator  Co.  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Minn.)  165  N.  W.  867. 

The  reasonableness  of  a  stipulation 
limiting  telegraph  company's  liability  to 
$50  in  the  absence  of  greater  expressed 
valuation  of  the  message  is  for  the  In- 
terstate Commerce  Commission  to  deter- 
mine. Western  Union  Telegraph  Co.  v. 
Showers  (Miss.)  73  So.  276. 

The  Interstate  Commerce  Commission 
has  exclusive  jurisdiction  to  determine 
whether  a  regulation  or  practice  affect- 
ing rates  or  matters  sought  to  be  regu- 
lated by  the  Interstate  Commerce  Act  is 
unjust,  prejudicial,  or  discriminatory, 
etc.,  and  the  courts  as  an  original  ques- 
tion, may  not  hear  complaints  and  pass 
upon  any  administrative  questions,  the 
determination  of  which  the  act  vests  in 
the  Commission.  Character  of  equip- 
ment which  carrier  must  provide  and 
allowances  which  it  must  make  for  in- 
strumentalities supplied  and  services 
rendered  by  shipper,  such  as  lining  cars 
used  in  shipment  of  grain  in  bulk,  di- 
rectly concern  ratemaking  and  are  pecu- 
liarly administrative,  so  that  there 
should  be  an  appropriate  inquiry  there- 
on by  Interstate  Commerce  Commission 
before  submission  to  a  court  Midway 
Co-op.  Elevator  Co.  v.  Great  Northern 
Ry.  Co.  (N.  D.)  169  N.  W.  494. 

Where  carrier's  rule  is  attacked  as- 
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dueriminatory,  administrative  question 
is  raised  for  Interstate  Commerce  Com- 
mission; but  where  administration  of 
role,  fair  on  its  face,  is  attacked,  either 
state  or  federal  courts  may  be  called  on 
to  determine  whether  rule  has  been  vio- 
lated. Langhill  v.  Pennsylvania  R.  Co., 
98  A.  873,  254  Pa.  119, 

Neceasi^  of  going  to  Interstate  Com- 
merce Commission  to  rectify  carrier's 
wTODjifal  charge  before  action  for  relief 
on  account  thereof  does  not  apply  to 
action  for  conversion  by  carrier,  refus- 
ing anconditional  offer  to  pay  all  charg- 
es and  selling  goods,  though  reasonable- 
ness of  charges  had  been  questioned. 
Dowling  V.  Sea|)oard  Air  line  Ry.  (S. 
O  93  S.  £.  863. 

3.  -—   Federal      oourto.— District 

Court  held  to  have  original  jurisdiction 
of  action  by  shipper  against  railroad 
company  to  recover  excessive  freight 
mid.  National  Elevator  Co.  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  246  F. 
588, 158  0.  C.  A.  558. 

The  daty  of  an  interstate  telephone 
c(.mpany,  under  Interstate  Commerce 
Act,  to  furnish  reasonable  facilities 
for  the  transaction  of  their  business, 
may  be  enforced  in  federal  courts. 
Stephens  v.  Ohio  Stote  Telephone  Co. 
(D.  C.)  240  F.   759. 

Under  this  section,  District  Court 
held  to  have  jurisdiction  of  action  by 
one  carrier  against  another,  which  had 
been  paid  portion  of  freight  charges 
to  which  it  was  not  entitled  under  the 
toriffs  filed.  Mobile  &  O.  R.  Co.  v. 
Washington  &  C.  Ry.  Co.  (D.  C.)  242 
F.  531. 

A  snlt  to  compel  an  interstate  car- 
rier to  receive  property  for  transpor- 
tation from  one  state  to  another  is 
within  the  jurisdiction  of  the  courts, 
tnd  not  of  the  Interstate  Commerce 
Commission.  Baird  Bros.  v.  Minneap- 
olis &  St.  L.  B.  Co.  aowa)  165  N.  W. 
412. 

ft-  •*—  State  coHrtSd— Under  this  sec- 
tion and  Comp.  St.  1916,  IS  8572,  8595, 
•tate  conrt  held  to  have  jurisdiction  of 
action  for  carrier's  refusal  to  supply 
sufficient  cars  to  interstate  shipper, 
though  carrier  was  following  rulg,  un- 
der which  shipper  was  not  entitled  to 
ap  many  cars  as  it  needed  and  request- 
^:  no  administrative  question  being 
ioTolved.  Pennsylvania  B.  Co.  v.  Sbn- 
"ttn  Shaft  Coal  Co.,  37  S.  Ct.  46,  242 
P-  a  120,  61  L.  Ed.  188,  affirming 
JQ^gment  Sonman  Shaft  Coal  Co.  v. 
Pennsylvania  R.  Co.,  88  A.  746,  241 
P»i.  487. 

pefense  of  carrier  at  trial  of  action  by 
shipper  for  damages  to  interstate  com- 
nierce  for  failure  to  furnish  cars,  that 
tbe  mle  of  distribution  invoked  by  ship- 
per was  discriminatory,  held  not  to  oust 
tbe  state  court  of  jurisdiction.  Penn- 
sylyania  R.  Co.  v.  Stiueman  Coal  Min- 
ing Co.,  37  S.  Ct.  118,  242  U.  S.  298,  61 
L  £d.  316,  reversing  judgment  S tine- 
man  Coal  Mining  Co.  v.  Pennsylvania 
B.  Co.,  88  A.  761,  241  Pa.  609. 


Where  question  whether  carrier's 
practice  of  routing  intrastate  shipments 
over  its  interstate  line,  instead  of  its  in- 
trastate line,  for  which  lower  rate  had 
been  prescribed,  was  reasonable,  was  an 
administrative  one,  state  court  should 
not,  in  advance  of  Interstate  Commirce 
Commission's  determination,  assume  ju- 
risdiction of  actions  to  recover  amount 
by  which  freight  for  shipments  carried 
over  interstate  line  exceeded  intrastate 
rate.  Northern  Pac.  Ry.  Co.  v.  Solum, 
38  S.  Ct  550,  247  U.  S.  477.  62  U  Ed. 
1221,  reversing  judgments  Solum  v. 
Northern  Pac.  Ry.  Co.,  157  N.  W.  996, 
183  Minn.  93,  and  Monarch  Elevator  Co. 
V.  Same,  157  N.  W.  998,  133  Minn.  461, 
and  dismissing  writ  of  error  Duluth  Ele- 
vator Co.  V.  Same,  162  N.  W.  1087,  136 
Minn.  468. 

State  courts  have  jurisdiction  of  ac- 
tion to  recover  amount  of  overcharge  by 
carrier  of  interstate  shipment  resulting 
from  application  of  wrong  rate  in  which 
no  question  of  reasonableness  of  either 
rate  is  involved.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Ft.  Smith  &  V.  B.  Ry.  Co., 
191  S.  W.  902,  127  Ark.  238. 

Where  carrier's  rule  is  attacked  as 
discriminatory  administrative  question 
is  raised  for  interstate  commerce  com- 
mission; but  where  administration  of 
rule,  fair  on  its  face,  is  attacked,  either 
state  or  federal  courts  may  be  called  on 
to  determine  whether  rule  has  been  vio- 
lated; and  in  action  for  unlawful  dis- 
crimination in  violation  of  Comp.  St. 
1916.  $  8565.  and  Act  Pa.  June  4,  18^ 
(P.  L.  72)  SS  1.  2,  where  railroad  had  not 
adopted  rule,  no  administrative  question 
for  Interstate  Commerce 'Commission  is 
involved,  and  state  courts  have  jnri.sdic- 
tion.  T^nghill  v.  Pennsylvania  R.  Co., 
98  A.  873,  254  Pa.  119. 

A  shipper  is  not  entitled  to  recover  in 
the  state  courts  for  unlawful  rate  dis- 
crimination with  regard  to  a  shipment 
passing  in  part  through  another  state. 
Hall  V.  Pennsylvania  R.  Co.,  100  A. 
1035,  257  Pa.  54. 

In  oil  company's  action  against  rail- 
road to  recover  overcharge  on  interstate 
shipment,  determination  of  question  of 
fact  whether  shipment  was  petroleum 
tailings,  or  fuel  oil  held  within  jurisdic- 
tion of  municipal  court  of  Chicago,  and 
not  of  Interstate  Commerce  Commission. 
Great  Western  Oil  Refining  &  Pipe  Line 
Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co..  113 
N.  B.  876.  275  111.  56,  reversing  judg- 
ment 192  111.  App.  208. 

Under  this  section  and  Comp.  St.  1916, 
§§  8569,  8595,  state  courts  have  jurisdic- 
tion of  actions  for  amounts  due  shippers 
of  interstate  freight  for  repairing  cars, 
where  maximum  charge  for  such  repairs 
is  fixed  by  tariff  on  file  with  Interstate 
Commerce  Commission.  Rock  Milling  & 
Elevator  Co.  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  158  P.  859,  98  Kan.  478,  aflSrming 
judgment  on  rehearing  154  P.  254. 

State  courts  have  jurisdiction  of  ac- 
tion against  carrier  for  misrouting  an 
interstate  shipment,  by  which  a  privi- 
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lege    of   milling    in   transit   was    lost. 
McCollough  V.  Missouri  Pac.  Ry.  Co., 

160  P.  214,  98  Kan.  710. 

State  coart  held  without  jurisdiction 
of  action  for  oyerpayment  of  demurrage 
charges  involving  construction  of  inter- 
state tariffs  which  had  not  been  passed 
upon  by  the  Interstate  Commerce  Com- 
mission. Cheney  v.  Boston  &  M.  R.  R., 
116  N.  E.  411,  227  Mass.  336. 

Where  the  validity  of  an  interstate 
carrier's  published  rate  is  not  question- 
ed, the  state  court  has  jurisdiction  of  an 
action  to  recover  the  amount  of  an  al- 
leged overcharge.  Reliance  Elevator  Co. 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.) 
165  N.  W.  867. 

Where  a  shipment  of  coal  by  rail  was 
interstate,  any  complaint  based  on  the 
illegality  or  impropriety  of  the  published 
rate  was  not  within  jurisdiction  of  state 
court ;  but  action  to  recover  5  cents  ex- 
cessive charge  per  ton  exacted  over  con- 
tract obligation  of  railroad  to  carry  for 
35  cents  a  ton  was  within  jurisdiction  of 
state  courts,  though  charge  was  on  in* 
terstate  shipments.  Sunderland  Bros. 
Co.  V.  Baltimore  &  O.  S.  W.  R.  Co.  (Mo. 
App.)  190  S.  W.  650. 

In  sendee's  action  against  telegraph 
company  for  mistake  in  transmitting  un- 
repeated  interstate  message,  question  of 
reasonableness  or  of  real  purpose  and 
eflfect  of  stipulation  limiting  liability  for 
incorrect  transmission  of  unrepeated 
message  to  amount  received  for  sending 
message  is  not  open  to  consideration  of 
state  court,  being  for  Interstate  Com- 
merce Commission.  Poor  v.  Western 
Union  Telegraph  Co.  (Mo.  App.)  196  S. 
W.  28. 

State  courts  have  jurisdiction  to  deter- 
mine whether  demurrage  charged  by  a 
carrier  on  interstate  freight  was  proper- 
ly charged,  although  the  freight  rates 
and  demurrage  charges  are  regulated  by 
the  Interstate  Commerce  Act.  Kells 
Mill  &  Lumber  Co.  v.  Pennsylvania  R. 
Co.  (N.  J.  Err.  &  App.)  100  A.  1070,  af- 
firming judgment  (Sup.)  98  A.  309. 

Under  this  section  a  state  court,  before 
application  for  redress  to  Interstate 
Commerce  Commission,  had  no  jurisdic- 
tion over  action  by  consignee  of  inter- 
state freight  to  recover  overcharges  for 
demurrage  collected  by  the  railroad  pur- 
suant to  tariff  governed  by  uniform  car 
demurrage  rules  approved  by  Commerce 
Commission.  Henry  L.  Hunter,  Inc.,  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Sup.) 

161  N.  T.  S.  10,  97  Misc.  Rep.  26. 

In  action  by  receivers  of  interstate  car- 
load freight  to  recover  demurrage  charg- 
es from  railroad,  heldf  that  state  court 
had  jurisdiction  of  action  before  investi- 
gation and  determination  by  Interstate 
Commerce  Commission  as  to  validity  of 
charges.  Wilson  v.  Long  Island  R.  Co. 
(Sup.)  165  N.  Y.  S.  913,  178  App.  Div. 
799. 

Without  preliminary  action  by  Inter- 
state Commerce  Commission,  a  state 
court  has  no  jurisdiction  of  shipper's  ac- 
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tion  to  recover  from  interstate  carrier 
sums  expended  in  lining  and  coopering 
cars  furnished  for  interstate  shipments 
of  grain  in  bulk,  where  applicable  duly 
filed  interstate  rate  schedules  make  no 
reference  to  allowances  therefor.  Mid- 
way Co-op.  Elevator  Co.  v.  Great  North- 
ern Ry.'Co.  (N.  D.)  169  N.  W.  494. 

Congress  having  conferred  on  Inter- 
state Commerce*  Commission  primary 
jurisdiction  to  deal  with  interstate  com- 
merce, state  courts  have  no  right  origi- 
nally to  exercise  authority  over  sub- 
jects within  jurisdiction  of  commission. 
Cleveland  &  Western  Coal  Co.  v.  Penn- 
sylvania Co.  (Ohio)  119  N.  E.  367. 

State  courts  have  jurisdiction  of  ac- 
tions to  recover  overcharges  of  freight 
rates  on  inteistate  shipments,  where  no 
question  of  the  reasonableness  of  the 
rate  is  involved.  Spence  v.  Southern 
Ry.  Co.  (S.  C.)  90  S.  E.  750. 

7.  Eieotion    of    remedies.— Where    a 

railroad,  carrying  household  goods,  lost 
them,  and  the  shipper  sued  before  an 
order  of  the  Interstate  Commerce  Com- 
mission was  made,  such  order  does  not 
affect  the  case.  Banaka  v.  Missouri 
Pac.  Ry.  Co.,  186  S.  W.  7,  193  Mo.  App. 
845. 

9.  Action  for  damages^^In  interstate 
shipper's  action  for  carrier's  failure  on 
demand  to  supply  sufficient  cars  to 
transport  output  of  coal  mine,  evidence 
of  number  of  carrier's  coal  cars  on 
other  railway  lines  held  immaterial; 
there  being  no  claim  of  a  car  shortage 
or  abnormal  conditions.  Pennsylvania 
R.  Co.  V.  Sonman  Shaft  Coal  Co.,  37  S. 
Ct.  46,  242  U.  S.  120,  61  L.  Ed.  188, 
affirming  judgment  Sonman  Shaft  Coal 
Co.  V.  Pennsylvania  R.  Co.,  88  A.  746, 
241  Pa.  487. 

An  action  by  shipper  to  recover  dam- 
ages to  interstate  commerce  by  failnre 
of  carrier  to  furnish  cars  under  its 
rules  for  distribution  of  cars  is  not 
maintainable,  where,  after  action 
brought,  the  Interstate  Commerce  Com- 
mission had  found  that  such  rule  was 
unjustly  discriminatory.  Pennsylvania 
R.  Co.  ▼.  Stineman  Coal  Mining  Co.,  37 
S.  Ct  118,  242  U.  S.  298,  61  L.  Ed. 
316,  reversing  judgment  Stineman  Coal 
Mining  Co.  v.  Pennsylvania  R.  (Do.,  88 
A.  761,  241  Pa.  509. 

All  the  damages  that  properly  can  be 
attributed  to  a  carrier's  overcharg*^. 
whether  it  be  the  keeping  of  the  ship- 
per out  of  its  money,  or  the  damage  tf> 
its  business  following  as  a  remoter  re- 
sult of  the  same  cause,  must  be  deemed 
to  have  been  included  in  an  award  bj' 
the  Interstate  Commerce  Commission 
of  a  sum  of  money  to  a  shipper  as  rep- 
aration for  unreasonable  rates,  pursu- 
ant to  this  section  and  Comp.  St.  1916, 
§§  8572,  85S1,  which  contemplate  the 
recovery  of  all  damages  sustained 
through  violations  of  the  act,  either  be- 
fore the  commission  or  in  the  courts, 
requiring,  however,  an  election  between 
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the  two  methods  of  procedure;    and  a 
satisfaction  of  the  commie sion*s  award 
predudes  any  recoyery  in  a  subsequent 
action  in  a  state  court  for  any  damages 
arising  out  of  such  overcharge.    Louis- 
Talc  &  N.  R.  Co:  V.  Ohio  Valley  Tie 
Co.,  37  S.  Ct.  120,  61  li.  Ed.  305. 
In  making  an  award  of  damages  on 
account   of    excessive    freight   charges 
paid  ander  protest,  the  Interstate  Com- 
merce Commission  may  properly  allow 
mterest     Missouri  Pac.  Ry.  Co.  v.  C. 
£.  Ferguson  SawmiU  Co.,  236  F.  474, 
149  C.  C.  A.  20. 

In  proceeding  before  Interstate  Com- 
merce Commission  for  damages  for  ex- 
action of  unreasonable  freight  rates, 
testimony  that  witness  had  obtained 
from  commission  houses  to  which  ship- 
pers had  consigned  cattle  and  from  oth- 
er sources  ^'stuff"  or  other  data  show- 
ing shipments  is  hearsay.    Atchison,  T. 


&  S.  F.  Ry.  Co.  v.  SpiUer,  246  F.  1, 158 
C.  C.  A.  227. 

In  suit  to  recover  undercharges  on 
interstate  shipnient,  shipper  could  not 
recover  damages  due  to  misquoting  of 
rate  by  defendant's  agent  and  to  fail- 
ure of  defendant  to  post  latest  tariff  in 
its  station,  in  view  of  construction  plac- 
ed upon  said  act  by  the  United  States 
Supreme  Court  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Wood  (Ark.)  207  S.  W.  32. 

II.  Remedy  by  inJunction.F— A  court 
will  not  enjoin  the  putting  into  ef- 
fect of  a  proposed  new  rate  by  inter- 
state carriers  until  a  hearing  before  the 
Interstate  Commerce  Commission, 
where  on  application  the  commission 
has  refused  to  suspend  it.  M.  C.  Kiser 
Co.  V.  Central  of  Georgia  Ry.  Co.  (D. 
C.)  236  F.  573,  decree  affirmed  (C.  C. 
A.)  239  F.  718. 


§  8574.  (Act  Feb.  4,  1887,  c.  104,  §  10,  as  amended,  Act  March  2, 
1889,  c.  382,  §  2,  and  Act  June  18,  1910,  c.  309,  §  10.)  (1)  Vi- 
olations of  act;  punishments. 


See  Dionne  v.  American  Express  Co. 
(Vt)  101  A.  209. 

3.  Violation  of  act  by  carrier  or  of- 

^MT-lndictment^— Under   this    section, 
Comp.  St.  1916,  §  8569,  and  the  Elkins 
Iaw,  indictment  charging  that  carrier 
which  owned  majority  of  shares  of  two 
other  carriers  made  payment  to  ship- 
per over  the  lines  of  the  other  two  car- 
riers as  rebate,  which  was  knowingly 
made  and  received,  held  to  charge  of- 
fense.   U.  S.  V.  Cleveland,  C,  C.  &  St. 
h  Rj.  Co.  (D.  C.)  234  F.  178. 

An  indictment,  charging,  that  a  rail- 
road company  violated  this  section,  held 
not  required  to  set  forth  the  steps  pro- 
yided  by  law  to  fix  a  lawful  rate  of 
transportation,  such  as  publishing  and 
posting,  and  was  not  defective,  though 
alleging  the  rates  departed  from  to 
be  on  paper,  wood  pulp,  and  straw- 
board  boxes  knocked  down  flat  in  car- 
load, whereas  the  shipments  charged 
did  not  specify  that  the  boxes  were 
knocked  down,  nor  for  failure  to  al- 
lege that  the  shipper  actually  paid 
the  freight,  or  because  it  did  not  set 
out  the  waybills;  the  defects  being 
mere  imperfections  of  form,  which,  aft- 
er verdict,  were  cured  by  Rev.  St,  § 
1025  (Comp.  St.  1916,  §  1691).  Elgin, 
J.  &  E.  Ry.  Co.  V.  U.  S.  (C.  C.  A.)  253 
F.  907. 

Wa'  —  Evidence.— In  a  prosecu- 
tion against  a  railroad  company  for  vio- 
lation of  this  section  by  assisting  a 
shipper,  etc.,  to  obtain  transportation 
at  less  than  the  reg^ular  rates,  evidence 
held  sufficient  to  sustain  the  conviction, 
warranting  an  inference  that  the  com- 
pany knew  the  nature  of  the  shipment. 
Elgin,  J.  &  E.  Ry.  Co.  v.  U.  S.  <C.  C. 
A.)  253  F.  907. 

31/2.  —  Instrnotions.— A  charge,  In 
a  prosecution  against  a  railroad  com- 


pany for  violation  of  this  section  by 
assisting  a  shipper  to  obtain  transpor- 
tation at  less  than  the  regular  rates, 
etc.,  that  the  railroad  company  was 
chargeable  with  all  knowledge  about 
the  shipments  that  any  of  its  agents 
might  have,  held  harmless,  if  erroneous, 
where  there  was  no  evidence  from 
which  the  jury  might  have  imputed  to 
the  company  knowledge  of  any  agent 
whose  knowledge  was  not  properly  at- 
tributed to  it,  etc.  Elgin,  J.  &  E. 
Ry.  Co.  V.  U.  S.  (O.  C.  A.)  253  F.  907. 

41/2.  False  ciaima  against  railroad.— 

Where  indictment  charged  that  defend- 
ant, in  attempt  to  obtain  excessive  dam- 
ages from  railroad  company  in  violation 
of  this  section,  filed  claims  with  rail- 
road company,  proof  of  filing,  etc., 
which  is  not  complete  until  document 
is  delivered,  is  essential  to  conviction, 
and  evidence  held  insufficient  to  take 
question  of  filing  claim  to  jury.  Laser 
Grain  Co.  v.  U.  S.  (C.  C.  A.)  250  F. 
826. 

In  prosecution  under  this  section 
against  corporation  for  fraudulent 
claim  for  injury  to  shipment,  corporate 
officer  who  signed  letters  making  claim 
which  were  prepared  by  bookkeeper 
may  testify  as  to  his  intention.    Id. 

5.  ObtaJning  transportation  by  false 
billing,  etc.F— A  consignee  is  guilty  of 
fraudulently  obtaining  interstate  trans- 
portation at  less  than  the  established 
rates  contrary  to  this  section,  where  he 
understates  the  weight  of  the  shipment, 
though  the  shipment  had  been  deliver- 
ed to  him  before  the  representations 
were  made.  U.  S.  v.  Union  Mfg.  Co., 
36  S.  Ct.  420,  240  U.  S.  605,  60  L.  Ed. 
822. 

12.  —  Venue.— The  offense  of  mis- 
representing the  weight  of  interstate 
shipments  of  lumber  to  obtain  a  lower 
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rate  condemned  by  this  section,  when 
committed  by  the  consignee,  may  be 
prosecuted  in  the  federal  district  at  the 
place  of  destination  "as  having  been 
"fully  or  in  part  committed."  U.  S.  ▼. 
Union  Mfg.  Co.,  86  S.  Ct.  420,  240  U. 
S.  605,  ^60  lu  Ed.  822. 

16.  Strikes.— Under  this  section  and 
Comp.  St.  1916,  I  8565,  and  despite  i 
1243d,  striking  members  of  labor  un- 
ion will  be  enjoined  from  interfering 
with  complainant's  transportation  busi- 


ness by  yiolence,  etc.,  complainant  be- 
ing a  common  carrier,  and  also  a  car- 
rier of  the  mails,  though  strikers  may 
peaceably  persuade  complainant's  em- 
ployes to  leave  its  service,  etc.  Alaska 
S.  S.  Co.  ▼.  International  Longshore- 
men's Ass'n  of  Puget  Sound  (D.  C.)  236 
F.  964. 

Cited    witlieut    definite    appiicatiea, 

Western  Union  Telegraph  Co.  v.  Boegli 
(Ind.)  115  N.  B.  773. 


§  8576.  (Act  Feb.  4,  1887,  c.  104,  §  12,  as  amended.  Act  March  2, 
1889,  c.  382,  §  3,  and  Act  Feb.  10,  1891,  c.  128.)  Powers  and 
proceedings  of  Commission;  compelling  testimony,  etc.;  im- 
munity of  witnesses. 

investigate  whether  railroad  companies* 
expenditures  in  political  activities  and 
efforts  to  suppress  competition  were 
charged  to  operating  or  legal  expenses, 
and  in  so  investigating  to  inquire  what 
amounts  were  so  expended.  Smith  v. 
Interstate  Oommeitie  Commission,  38  S. 
Ct.  30,  245  U.  S.  33,  6_2  L.  Ed.  135. 

Under  this  section  'and  Comp.  St. 
1916,  SI  8663,  8569,  8583,  8595,  a  clause 
in  a  contract  for  an  interstate  telegram 
requiring  a  notice  of  claim  for  damages 
to  be  filed  is  not  invalidated  by  Const. 
Okl.  art.  23,  §  9.  Gardner  v.  Western 
Union  Telegraph  Co.,  231  F.  405,  145 
C.  C.  A.  399. 

The  powers  vested  in  Interstate  Com- 
merce Commission  by  act  of  Congress 
cannot  be  exercised  in  opposition  to 
applicable  valid  laws  subsequently  en- 
acted by  Congress.  State  v.  Southern 
Express  Co.  (Ala.)  75  So.  348. 


Powera.— See  notes  under  |  8581, 
post. 

The  Interstate  Commerce  Commis- 
sion was  given  no  power  to  order  a  car- 
rier to  provide  and  furnish  to  shippers 
tank  cars  for  interstate  shipments  of 
petroleum  products  by  Comp.  St.  1916, 
§  8563,  although  by  this  section  the 
commission  was  authorized  and  requir- 
ed to  execute  and  enforce  the  provi- 
sions of  the  act,  and  by  Comp.  St  1916, 
§  8587,  was  given  power  to  enter  or- 
ders not  only  regarding  rates,-  but  re- 
garding classifications,  regulations,  or 
practices,  whether  affecting  rates  or 
not.  If  any  duty  to  furnish  such  cars 
exists,  it  is  enforceable  in  the  courts, 
not  by  the  commission.  U.  S.  v.  Penn- 
sylvania R.  Co.,  37  S.  Ct.  95,  61  L.  Ed. 
251. 

Under  this  section  and  Comp.  St. 
1916,  §§  8581,  8595,  Interstate  Com- 
merce Commission  held  authorized  to 


§  8581.  (Act  Feb.  4,  1887,  c.  104,  §  13,  as  amended,  Act  June  18, 
1910,  c.  309,  §  11.)     (1)  Complaints  against  carriers,  etc 


See  Louisville  &  N.  R.  Co.  v.  Ohio 
Valley  Tie  Co.,  37  S.  Ct.  120,  61  L.  Ed. 
305. 

Powers  of  commissi  an  .—See  notes 
under  |  8576,  ante. 

Communities  or  shippers,  aggrieved 
by  tariff  schedules  filed  conformably  to 
an  order  of  the  Interstate  Commerce 
Commission  relieving  the  carrier  in 
certain  respects  from  the  operation  of 
the  lon^  and  short  haul  clause  (Comp. 
St.  1916,  §  8566),  are  afforded  ample 
remedy  by  the  provisions  of  this  sec- 
tion and  Comp.  St.  1916,  |  8583,  for 
complaints  to-  the  commission  and  ac- 
tion by  such  commission  on  complaints 
or  on  its  own  initiative,  and  they  may 
not  seek  redress  in  the  courts  by  way 
of  injunction  after  having  been  refused 
a  rehearing  by  the  commission  in  the 
proceedings  upon  the  carriers'  applica- 
tions, to  which  the  communities  and 
shippers  were  not  parties.  U.  S.  v.  Mer- 
chants' &  Manufacturers'  Traffic  Ass'n 
of  Sacramento,  37  S.  Ct.  24,  61  L.  Ed. 
233. 

The  Interstate  Commerce  Commis- 
sion was  given  no  power  to  order  a 
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carrier  to  provide  and  furnish  to  sliip- 
pers  tank  cars  for  interstate  shipments 
of  petroleum  products  by  Comp.  St. 
1916,  §  8563,  defining  the  term  "trans- 
portation" as  including  "cars  and  other 
vehicles  and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  ir- 
respective of  ownership  or  of  any  con- 
tract, express  or  implied,  for  the  use 
thereof  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refriger- 
ation or  icing,  storage,  and  handling 
of  property  transported/'  and  making 
it  the  duty  of  every  carrier  subject  to 
the  provisions  of  the  act  "to  provide 
and  furnish  such  transportation  upon 
reasonable  request  therefor,"  although 
by  Comp.  St.  1916,  §  8576,  the  commis- 
sion was  authorized  and  required  to 
execute  and  enforce  the  provisions  of 
the  act,  and  by  this  section  was  given 
power  to  enter  orders  not  only  regard- 
ing rates,  but  regarding  classifications, 
regulations,  or  practices,  whether  af- 
fecting rates  or  not  If  any  duty  to  fur- 
nish such  cars  exists,  it  is  enforceable 
in  the  courts,  not  by  the  commission.    U. 
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S.  y.  Pexmsylvania  B.  Co.,  37  S.  Ct.  d5, 
61  L.  Ed.  251. 

Under   this    section   and    Comp.    St. 
1916,  §{  8576,  8592,  Interstate  Com- 
merce Commission  held  authorized  to 
investigate  whether  railroad  companies' 
expenditures  in  political  activities  and 
efforts   to   suppress   competition   were 
charged  to  operating  or  legal  expenses, 
and  in  so  investigating  to  inquire  what 
amounts  were  so  expended;    nor  does 
this  section  require  definite  charge  of 
e?il  and  definite  remedy  to  be  put  into 
words  by  some  complainant  or  the  In- 
terstate Commerce  Commission  to  au- 
thorize an  investigation  as  to  whether 
expenditures  by  railroad  company  have 
been   improperly    charged    in    its    ac- 
counts.  Smith  V.  Interstate  Commerce 
CommiBsion,  38  S.  Ct  30,  245  17.  S.  33, 
62  L.  Ed.  135. 

While  Interstate  Commerce  Commis- 
sion in  making  investigations  should  not 
be  too  narrowly  constrained  by  tech- 
nical mles  as  to  admissibility  of  evi- 
dence, etc.,  commissioners  cannot  act 
on  their  own  information,  and  parties 
must  be  apprised  of  evidence.  Atchi- 
son, T.  &  S.  P.  Ry.  .Co.  V.  Spiller,  246 
P.  1, 158  C.  C.  A.  227. 

Under  this  section,  Comp.  St.  1916.  { 
S698,  equity  rules  37,  38  (Comp.  St. 
1916,  pp.  2512,  2513),  held  that,  where 
an  order  of  the  Interstate  Commerce 
Oommission  authorized,  and  a  tariff, 
filed  thereunder  provided,  higher  rates 
to  four  certain  cities  than  to  certain 
other  cities,  one  of  such  cities,  repre- 


senting the  interest  of  its  dtisens, 
and  traffic  associations  formed  for  the 
purpose  of  representing,  jobbers  and 
merchants  in  the  three  other  cities, 
could  maintain  a  suit  to  enjoin  the  en- 
forcement of  such  order  and  tariff,  as 
they  .were  within  the  rule  that  bills  n^ay 
be  filed  in  the  name  of  unincorporated 
associations  and  parties  in  behalf  of 
others  similarly  situated,  and  moreover 
the  equity  rules  seem  to  contemplate 
such  a  suit  for  the  common  benefit  of 
all,  where  the  parties  are  numerous  and 
have  a  common  or  general  interest. 
Merchants'  &  Manufacturers*  Traffic 
Ass'n  of  Sacramento  v.  United  States 
(D.  C.)  231  F.  292. 

If  rules  and  reflations  of  a  tele- 
graph company  are  unjust  and  unrea- 
sonable, the  proper  forum  for  relief  is 
the  Interstate  Commerce  Commission. 
Durre  v.  Western  Union  Telegraph  Co., 
161  N.  W.  755,  165  Wis.  190. 

Mandamu8.F— Supreme  Court  of  Dis- 
trict of  Columbia  in  proper  case  has 
power  to  direct  Interstate  Commerce 
Commission  by  mandamus  to  entertain 
and  proceed  to  adjudicate  cause,  which 
it  has  erroneously  declared  not  to  be 
within  its  jurisdiction.  United  States 
ex  rel.  Louisville  Cement  Co.  v.  In- 
terstate Commerce  Commission,  38  S. 
Ct.  408,  246  U.  S.  638,  62  L.  Ed.  914, 
reversing  judgment  42  App.  D.  C.  514. 

Cited  without  deflnite  appiication, 
Ketchum  v.  Denver  &  R.  G.  R.  Co.  (C. 
C.  A.)  248  F.  106. 


§  8582.  (Act  Feb.  4,  1887,  c.  104,  §  14,  as  amended.  Act  March  2, 
1889,  c.  382,  §  4,  and  Act  June  29,  1906,  c.  3591,  §  3.)  Reports 
of  investigations  by  Commission;    published  reports,  etc. 


Z  Effect  of  decltionw— Finding  of  In- 
terstate Commerce  Commission  that  in- 
terstate express  rates  between  city  in 
Iowa  and  one  in  South  Dakota  were 
reasonable  held  not  necessarily  to  im- 
ply that  intrastate  rates  were  unrea- 
sonable; but  authority  was  given  ex- 
press company  to  maintain  interstate 
rates  and  to  raise  intrastate  rates  in- 
volved by  order  of  Interstate  Com- 
merce Commission,  where  report  of 
commission  contained  finding  that  in- 
terstate rates  were  not  unreasonable. 
American  Bxp.  Co.  v.  State  of  South 
Dakota  ex  rel.  Caldwell,  37  S.  Ct  656, 
244  U..  S.  617,  61  L.  Ed.  1352,  modify- 
ing decree  State  v.  American  Exp.  Co., 
161  N.  W.  132,  88  S.  D.  227. 

3.  Terms  of  order.^— In  view  of  this 
section,  commission  held  warranted  in 
suspending  newly  filed  tariff  for  more 
than  the  120  days  provided  in  Comp. 
St.  1916,  I  8583,  though  no  hearing  was 
directly  had  on  question  of  tariff,  where 
itfl  validity  was  involved  in  pending  pro- 
ceeding. Manufacturers*  Ry.  Co.  v.  U. 
a,  88  S.  Ct.  383,  246  U.  S.  457,  62  U 
Ed.  831. 


8.  Order  awarding  damages— >Sttfll- 
clenoy  of  flndingsw— A  subsequent  order 
of  the  Interstate  Commerce  Commis- 
sion modifying  a  former  order,  when 
read  with  the  reports  incorporated  in 
the  orders  and  the  award  of  reparation, 
held  sufficiently  to  find  that  the  rates 
complained  of  were  unjust  and  discrim- 
inatory as  required  by  this  section. 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  George 
A.  Hormel  &  Co.,  240  F.  381,  153  C. 
C.  A.  307. 

9.  Published  reports  as  evidence^— A 
subsequent  order  by  the  Interstate 
Commerce  Commission  held  merely  to 
modify,  not  to  set  aside,  a  former  or- 
der, and  therefore  not  to  render  inad- 
missible as  evidence  the  report  incorpo- 
rated in  the  former  order.  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  George  A.  Hormel 
&  Co.,  240  F.  381,  153  C.  C.  A.  307. 

Court  of  Appeals  cannot  take  judicial 
notice  of  order  of  the  Interstate  Com- 
merce Commission,  though  published  in 
reports  of  such  commission,  and,  when 
applicable,  it  should  be  put  in  evidence. 
Banaka  v.  Missouri  Pac.  Ry.  Co.,  186 
S.  W.  7,  193  Mo.  App.  345. 
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§  8583.  (Act  Feb.  4,  1887,  c.  104,  §  15,  as  amended.  Act  June  29, 

1906,  c.  3591,  §  4,  Act  June  18,  1910,  c.  309,  §  12,  and  Act  Aug. 

9,  1917,  c.  50,  §  4.)     Powers  of  Commission. 
(2)  Commission  authorized  to  determine  propriety  of  new  rate 

and  classification;    suspension   pending  decision;    increased 

rates  not  to  be  filed  imtil  after  approval. 
Whenever  there  shall  be  filed  with  the  commission  any  schedule 
stating  a  new  individual  or  joint  rate,  fare,  or  charge,  or  any  new 
individual  or  joint  classification,  or  any  new  individual  or  joint  regu- 
lation or  practice  affecting  any  rate,  fare,  or  charge,  the  commission 
shall  have,  and  it  is  hereby  given,  authority,  either  upon  complaint 
or  upon  its  own  initiative  without  complaint,  at  once,  and  if  it  so 
orders,  without  answer  or  other  formal  pleading  by  the  interested 
carrier  or  carriers,  but  upon  reasonable  notice,  to  enter  upon  a  hear- 
ing concerning  the  propriety  of  such  rate,  fare,  charge,  classifica- 
tion, regulation,  or  practice,;  and  pending  such  hearing  and  the 
decision  thereon  the  commission  upon  filing  with  such  schedule 
and  delivering  to  the  carrier  or  carriers  affected  thereby  a  state- 
ment in  writing  of  its  reasons  for  such  suspension  may  suspend 
the  operation  of  such  schedule  and  defer  the  use  of  such  rate,  fare, 
charge,  classification,  regulation,  or  practice,  but  not  for  a  longer 
period  than  one  hundred  and  twenty  days  beyond  the  time  when 
such  rate,  fare,  charge,  classification,  regulation,  or  practice  would 
otherwise  go  into  effect;  and  after  full  hearing,  whether  completed 
before  or  after  the  rate,  fare,  charge,  classification,  regulation,  or 
practice  goes  into  effect,  the  commission  may  make  such  order  in 
reference  to  such  rate,  fare,  charge,  classification,  regulation,  or 
practice  as  would  be  proper  in  a  proceeding  initiated  after  the  rate, 
fare,  charge,  classification,  regulation,  or  practice  had  become  ef- 
fective :  Provided,  That  if  any  such  hearing  can  not  be  concluded 
within  the  period  of  suspension,  as  above  stated,  the  Interstate 
Commerce  Commission  may,  in  its  discretion,  extend  the  time  of 
suspension  for  a  further  period  not  exceeding  six  months.  At  any 
hearing  involving  a  rate  increased  after  January  first,  nineteen 
hundred  and  ten,  or  of  a  rate  sought  to  be  increased  after  the  pas- 
sage of  this  Act,  the  burden  of  proof  to  show  that  the  increased  rate 
of  proposed  increased  rate  is  just  and  reasonable  shall  be  upon  the 
common  carrier,  and  the  commission  shall  give  to  the  hearing  and 
decision  of  such  questions  preference  over  all  other  questions  pend- 
ing before  it  and  decide  the  same  as  speedily  as  possible. 

Provided  further,  until  January  first,  nineteen  hundred  and. twen- 
ty, no  increased  rate,  fare,  charge,  or  classification  shall  be  filed  ex- 
cept after  approval  thereof  has  been  secured  from  the  commission. 
Such  approval  may,  in  the  discretion  of  the  commission,  be  given 
without  formal  hearing,  and  in  such  case  shall  not  affect  any  subse- 
quent proceeding  relative  to  such  rate,  fare,  charge,  or  classification. 
(24  Stat.  384.  34  Stat.  589.  36  Stat.  551.  40  Stat.  272.) 

This  section  was  amended  by  Act  Aug.  9,  1917,  c.  50,  S  4,  cited  above,  by 
adding  to  subdivision  2  thereof  the  last  proviso,  as  set  forth  above. 

Notes  of  Deolslons 


3.  State  regulation.— Requirements  of 
Laws  S.  D.  1911,  c.  207.  §  10,  as  amend- 
ed by  Laws  1913,  c.  304,  that  no  ad- 
vance in  intrastate  rates  may  be  made 
except  after  30  days'  notice  to  Board 
of  Railroad  Commission,  may  be  disre- 
garded by  express  companies  raising  in- 
trastate rates  under  order  of  Inter- 
state Commerce  Commission.  Ameri- 
can Exp.  Co.  V.  State  of  South  Dakota 
ex  rel.  Caldwell,  37  S.  Ct.  656,  244  U. 
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S.  617.  61  L,  Ed.  1352,  modifying  de- 
cree State  V.  American  Exp.  Co.,  161 
N.  W.  132,  38  S.  D.  227. 

Under  this  section  and  Comp.  St. 
1916,  §§  8563,  a5G9,  8564,  8576,  a  clause 
in  a  contract  for  an  interstate  tele- 
gram requiring  a  notice  of  claim  for 
damages  to  be  filed  is  not  invalidated 
by  Const.  Okl.  art.  23,  §  9.  Gardner 
V.  Western  Union  Telegraph  Co.,  231 
F.  405,  145  C.  C.  A.  399. 
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4.  Effect  on  state  liquor ,  iaww— This 
section  held  not  paramount  to  state  leg- 
islation in  respect  to  shipments  of  in- 
toxicating liquors  in  view  of  the  Webb- 
Kenyon  Law.  Seaboard  Air  Line  Ry. 
T.  State  of  North  Carolina,  38  S.  Ct. 
96, 245  U.  S.  298,  62  Ia  Ed.  299,  affirm- 
ing  judgment  State  v.  Seaboard  Air 
line  Ry.,  84  S.  E.  283,  169  N.  C.  295. 

8.  Action  for  damages— Who  may 
eoinplain.F— Where  Interstate  Commerce 
Commission  ordered  excessive  rate  re- 
duced, and  ordered  reparation,  parties 
making  the  overpayments  held  entitled 
to  recover  them,  though  they  were  able 
to  pass  on  the  damage  sustained  by  col- 
lecting the  amounts  from  purchasers. 
Southern  Pac.  Co.  v.  Darnell-Taenzer 
Lumber  Co.,  38  S.  Ct.  186,  245  U.  S. 
531,  62  L.  Ed.  451,  affirming  judgment 
229  F.  1022,  143  C.  C.  A.  663. 

M.  Just  and   reasonable  rates.— /The 

Interstate  Commerce  Commission  can- 
not properly  deny  a  railroad  company 
the  right  to  change  from  an  unreason- 
ably low  rate  to  a  just  and  reasonable 
rate  solely  because  of  the  injury  which 
may  result  to  shippers  from  the  change. 
McLean  Lumber  Co.  v.  U.  S.  (D.  C.) 
237  F.  460. 

f2.  ~-  Under  section  as  amended  by 
Aet  Jiia  29,  1 906.— Provision  in  order 
of  Interstate  Commerce  Commission  of 
Jme  29,  1908,  relating  to  payments  by 
railroad  company  to  elevator  company 
for  services  in  elevating  grain,  which 
forbade  payment  for  elevation  of  grain 
not  reshipped  within  10  days,  etc.,  held 
part  of  Commission's  administrative 
order,  and  cannot,  in  view  of  decisions 
of  courts,  be  treated  as  part  of  previous 
definition  of  elevation  made  in  attempt 
by  Commission  to  prevent  rebating  un- 
der contract  between  parties.  Omaha 
Elevator  Co.  v.  Union  Pac.  R.  Co.  (C. 
C.  A.)  249  F.  827. 

13.  _  Under  section  as  amended  by 
Act  Juno  18,  1910^— This  section  and 
Comp.  St  1916,  §  8565,  do  not  denounce 
every  discrimination,  preference,  and 
prejudice,  but  only  those  that  are  undue 
or  unreasonable,  and  question  wheth- 
er discrimination,  preference,  or  prej- 
udice is  unreasonable  is  for  commis- 
sion; and  commission  was  warranted  in 
suspending  newly  filed  tariff  for  more 
than  the  120  days  provided  in  this  sec- 
tion, though  no  hearing  was  directly 
had  on  question  of  tariff,  where  its  va- 
lidity was  involved  in  pending  proceed- 
ing. Manufacturers'  By.  Co.  v.  U.  S., 
38  S.  Ct.  383,  246  U.  S.  457,  62  L.  Ed. 
83L 

The  Interstate  Commerce  Commis- 
sion, and  not  the  court,  is  the  tribunal 
to  which  complaint  should  be  made  of 
any  unreasonableness  in  a  local  tariff  of 
demurrage  charges  filed  with  it.  Ches- 
apeake &  Ohio  Coal  &  Coke  Co.  v.  To- 
ledo &  O.  C.  Ry.  Co.,  245  F.  917,  158 
G.  C.  A.  205,  affirming  judgment  Toledo 
4  0.  C.  Ry.  Co.  V.  Chesapeake  &  Ohio 
Coal  &  Coke  Co.  (D.  C.)  238  F.  629. 


15.  —  Discriminatory  rateSd— Con- 
gress invested  Interstate  Commerce 
Commission  with  authority  to  remove 
discrimination  against  interstate  com- 
merce by  directing  change  of  intrastate 
rate  prescribed  by  state  authority. 
American  Exp.  Co.  ▼.  State  of  South 
Dakota  ex  rel.  Caldwell,  37  S.  Ct.  656, 
244  U.  S.  617,  61  L.  Ed.  1352,  modi- 
fying decree  State  v.  American  Exp. 
Co.,  161  N.  W.  132,  38  S.  D.  227. 

Order  of  Interstate  Commerce  Com- 
mission, directing  express  companies 
to  remove  discrimination  against  inter- 
state commerce,  held  not  invalid  be- 
cause leaving  to  express  companies  dis- 
cretion to  determine  how  discrimina- 
tion shall  be  removed,  nor  because  too 
indefinite,  but  held  to  apply  only  to 
rates  between  certain  named  cities  and 
points  in  competitive  territory.     Id. 

The  Interstate  Commerce  Commis- 
sion may  prevent  interstate  carriers 
from  discriminating  against  localities 
to  which  they  bill  traffic,  though  not 
reached  by  their  own  lines.  St.  Louis 
Southwestern  Ry.  Co.  v.  U.  S.,  38  S. 
Ct.  49,  245  U.  S.  136,  62  L.  Ed.  199, 
affirming  decree  (D.  C.)  234  F.  668. 

The  Interstate  Commerce  Commis- 
sion had  power  to  deal  with  discrimina- 
tion in  rates  arising  out  of  a  disparity 
in  interstate  and  intrastate  rates,  and 
to  authorise  or  require  the  removal  of 
such  discrimin'htion  by  increasing  the 
intrastate  rates.  Illinois  Cent.  R.  Co. 
V.  Public  Utilities  Commission  of  Illi- 
nois, 38  S.  Ct.  170,  245  U.  S.  493,  62 
L.  Ed.  425. 

Evidence  held  to  sustain  a  finding 
by  the  Interstate  Commerce  Commis- 
sion that  the  lumber  rate  to  Paducah 
is  unjustly  discriminatory  against  that 
point  and  in  favor  of  Cairo,  and  that 
an  order  based  thereon  requiring  pe- 
titioners and  their  connecting  lines  to 
establish  through  routes  and  joint  rates 
to  Paducah  not  higher  than  those  now 
charged  to  Cairo,  by  way  of  Memphis 
or  Cairo  in  the  alternative,  was  with- 
in the  powers  of  the  commission.  St. 
Louis  Southwestern  Ry.  Co.  v.  U.  S. 
(D.  C.)  234  F.  668,  affirmed  38  S.  Ct. 
49,  245  U.  S.  136,  62  L.  Ed.  199. 

The  Interstate  Commerce  Commis- 
sion, in  view  of  Comp.  St.  1916,  § 
8563,  had  no  jurisdiction  to  prescribe 
interstate  express  rates  for  purpose 
of  preventing  unjust  discrimination  be- 
tween interstate  and  intrastate  com- 
merce. State  V.  American  Express  Co. 
(S.  D.)  161  N.  W.  132. 

20.  —  Order  to  remove  discrlmlna* 
tion^— Order  of  Interstate  Comn>erce 
Commission  requiring  establishment  of 
through  routes  and  joint  rates  on  lum- 
ber to  Paducah,  Ky.,  not  in  excess  of 
those  charged  to  Cairo,  held  not  one 
under  Comp.  St.  1916,  §  8565,  to  pre- 
vent discrimination,  but  one  under  this 
section,  to  reduce  existing  through 
rates.  St.  Louis  Southwestern  Ry.  Co. 
V.  U.  S.,  38  S.  Ot.  49,  245  U.  S.  136, 
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62  L.  Ed.  199,  affirming  decree  (D.  C.) 
234  F.  668. 

Order  of  Interstate  Commerce  Com- 
mission respecting  discrimination  aris- 
ing from  disparity  between  interstate 
rates  and  Illinois  Intrastate  rates  held 
not  to  require  or  authorize  a  readjust- 
mrent  of  all  intrastate  rates  and  so 
indefinite  and  uncertain  as  to  the  ter- 
ritory or  points  covered  as  to  be  in- 
operative and  of  no  effect  with  re- 
spect to  intrastate  rates  established 
and  maintained  under  state  law.  Illi- 
nois Cent,  K.  Co.  v.  Public  Utilities 
Commission  of  Illinois,  38  S.  Ct  170, 
245  U.  S.  493,  62  L.  Ed.  425. 

Where  Intersta-te  Commerce  Com- 
mission approved  carrier's  interstate 
rates,  but  ordered  it  not  to  discriminate 
against  interstate  traffic  by  charging 
it  over  one  cent  more  than  for  certain 
intrastate  shipments,  the  carrier  might 
remove  discrimination  by  advancing  in- 
trastate rates  to  within  one  cent  of 
interstate  rates,  although  state  statute 
prescribed  lower  rates.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  State  (Ark.)  197 
S.  W.  1. 

21.  -*-  Order   for   reparation.^Re- 

port  of  Interstate  Comm<erce  Commis- 
sion ordering  reparation,  second  report 
rescinding  the  first,  and  a  still  later 
report  providing  for  re-entry  of  the 
order  of  reparation,  held  to  be  read 
together.  Morgan's  Louisiana  T.  R.  & 
S.  S.  Co.  V.  Isaac  Joseph  Iron  Co.,  243 
F.  149,  156  C.  C.  A.  15. 

Under  this  section  it  was  improper 
for  Interstate  Commerce  Commission, 
having  established  lower  rate  for  fu- 
ture, to  order  reparation  based  entire- 
ly upon  difference  in  rates  on  account 
of  higher  rates  exacted  during  a  period 
of  over  two  years  before  establish- 
ment of  lower  rate.  Atchi.son,  T.  & 
S.  F.  Ry.  Co.  V.  Spiller,  246  F.  1,  158 
C.  C.  A.  227. 

24. Regulations  and  practloee^^ 

Authority  of  Interstate  Commerce 
Commission  to  make  preliminary  deter- 
mination of  administrative  questions 
is  not  limited  to  those  cases  where 
question  involved  is  whether  particular 
rate  is  reasonable,  or  particular  prac- 
tice is  discriminatory,  but  applies  to 
any  practice  of  carrier  which  gives  rise 
to  application  of  rate,  such  as  prac- 
tice of  routing  intrastate  shipments 
over  carrier's  interstate  line.  North- 
ern Pac.  Ry.  Co.  v.  Solum,  38  S.  Ct. 
550,  247  U.  S.  477,  62  L.  Ed.  1221,  re- 
versing judgments  Solum  v.  Northern 
Pac.  Ry.  Co.,  157  N.  W.  996,  133  Minn. 
93,  and  Monarch  Elevator  Co.  v.  Same, 
157  N.  W.  998,  133  Minn.  461,  and 
dismissing  writ  of  error  Duiuth  Ele- 
vator Co.  V.  Same,  162  N.  W.  1087,  136 
Minn.  468. 

Initial  carrier  of  interstate  shipment, 
by  noting  in  bill  of  lading,  "Car  to  be 
opened  by  consignee,"  had  no  authority 
to  vary  regulation  of  Interstate  Com- 
merce Commission  that  terminal  car- 
rier should  unload  all  cars  consigned  to 
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particular  station.  Greenwald  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  159 
N.  Y.  S.  15,  95  Misc.  Rep.  122. 

25.  ^—  Retroactive  effect  of  rule8.F- 

Implied  authority  from  Interstate  Com- 
merce Commission  to  interstate  car- 
rier to  waive  stipulation  in  uniform 
bill  of  lading  could  not  have  control- 
ling effect  in  shipper's  suit  for  damages 
against  carrier,  where  order  of  Com- 
mission was  not  in  existence  when 
casue  of  action  arose  or  suit  was  com- 
menced. Houston  E.  &  W.  T.  Ry.  Co. 
V.  Houston  Packing  Co.  (Tex.  Civ. 
App.)  203  S.  W.  1140. 

26.  — —   Reguiation     of     telegraph 

message^^This  section,  conferring  pow- 
er on  Interstate  Commerce  Commis- 
sion to  pass  on  reasonableness  of  regu- 
lations of  interstate  telegraph  com- 
panies, does  not  make  such  companies* 
regulations,  establishing  measure  of 
their  liability  for  negligent  nondelivery 
of  interstate  messages,  controlling  un- 
til they  are  declared  to  be  unreason- 
able by  commissioifi  after  complaint 
duly  made.  Western  Union  Telegraph 
Co.  V.  Bailey  (Tex.)  196  S.  W.  516,  108 
Tex.  427,  denying  writ  of  error  (Civ. 
App.)  184  S.  W.  519. 

Interstate  Commerce  Commission  has 
no  power  to  promulgate  rules  of  law 
as  to  measure  of  liability  of  telegraph 
companies  for  negligent  nondelivery  of 
interstate  messages.     Id. 

28.  Time  of  taking  effect  and  con- 
tinuance of  order.— Under  this  section, 
limitation  in  administrative  order  of 
Interstate  Commerce  Commission  con- 
cerning railroad  company's  payments 
under  contract  with  elevator  company 
for  elevation  of  grain  becomes  effec- 
tive when  order  becomes  effective,  and 
expires  on  expiration  of  order  by  lapse 
of  time.  Omaha  Elevator  Co.  v.  Union 
Pac.  R.  Co.  (C.  C.  A.)  249  F.  827. 

29.  Power  to  establish  through 
routes,  etc.— This  section  authorizes 
the  commission  to  prescribe  the  maxi- 
mum allowance  out  of  the  joint  rates 
which  trunk  line  railways  may  make 
to  tap  lines  owned  by  persons  own- 
ing timber  and  mills  which  they  prin- 
cipally serve,  though  no  joint  rate  was 
fixed  either  by  the  commission  or  by 
the  carriers,  and  they  had  not  been  af- 
forded an  opportunity  to  agree  in  re- 
spect to  the  division;  nor  is  the  di- 
vision arbitrary,  because  specified 
amounts  are  allowed  for  switching 
while  all  other  distances  are  based  up- 
on mUeage.  O'Keefe  v.  U.  S..  36  S. 
Ct.  313,  240  U.  S.  294,  60  L.  Ed.  651. 

Order  of  Interstate  Commerce  Com- 
mission requiring  establishment  of 
through  routes  from  lumber  region  west 
of  the  Mississippi  to  Paducah,  Ky.,  via 
either  Memphis  or  Cairo,  and  joint 
rates  not  in  excess  of  the  present  rates 
to  Cairo  held  within  the  Commission's 
power  and  not  in  violation  of  this  sec- 
tion. St.  Louis  Southwestern  Ry.  Co. 
V.  U.  S.,  38  S.  Ct  49,  245  U.  S.  136,  62 
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L.  Ed.  199,  affirming  decree  (D.  G.) 
234  F.  068. 

While  this  section  places  on  carriers 
burden  of  proving  that  increased  rate, 
or  proposed  increased  rate,  is  just  and 
reasonable,  commission,  in  proceeding 
bj  terminal  railway  to  require  trunk 
line  railways  to  re-establish  former  ab- 
sorptions of  terminal  railway's  charges, 
held  warranted  in  assuming  that 
through  rates  of  trunk  line  railways  In 
effect  before  cancellations  were  rea- 
sonable, and  commission  might  fix  a 
maximam  for  joint  rates,  which  termi- 
nal and  trunk  line  companies  might 
establish  without  determining  question 
of  dirision  of  same  so  as  to  prevent 
undue  discrimination  in  favor  of  such 
shipper ;  and  fact  that  terminal  asso- 
ciation had  been  adjudicated  combina- 
tion in  restraint  of  interstate  commerce 
is  only  a  circumstance  to  be  considered. 
Manufacturers'  Ry.  Co.  v.  U.  S.,  38  S. 
Ct  383,  246  U.  S.  457,  62  L.  Ed.  831. 

The  power  of  the  Interstate  Com- 
merce Commission  to  require  the  estab- 
lishment of  through  routes  and  joint 
rates  does  not  depend  on  a  finding  that 
all  of  the  carriers  affected  have  been 
guilty  of  unreasonable  charges  or  un- 
just discrimination;  nor  is  it  invalid 
because  it  compels  one  carrier  affected 
to  accept  a  shorter  haul  or  to  reduce 
an  existing  rate,  reasonable  in  itself. 
St.  liouis  Southwestern  Ry.  Co.  v.  U. 
S.  (D.  C.)  234  F.  668. 

Under  this  section  and  Comp.  St. 
1916,  {  8565,  Interstate  Commerce  Com- 
mission may  stop  practices  found  to  be 
unduly  preferential  or  prejudicial,  even 
though  arising  on  a  division  of  joint 
through  rates,  and  such  an  order  held 
not  invalid  as  based  on  a  mistake  of 
law,  nor  because  it  substituted  a  per  car 
basis  for  a  rate  per  100  pounds,  nor 
because  not  a  validly  constructed  order 
to  affect  one  of  the  companies  involved 
and  properly  supported  by  findings ;  but 
it  was  invaJid  because  of  a  mistake  in 
the  theory  upon  which  it  calculated  an 
item  of  the  cost  of  the  service.  Chest- 
nut Ridge  Ry.  Co.  v.  U.  S.  (D.  C.) 
248  F.  791. 

29>/2.  Power  to  regulato  street  rall- 
way,^-So  much  of  a  regulation  of  the 
Interstate  Commerce  Commission  as 
provides  that  ftreet  railway  cars  in  the 
city  of  Washington  shall  not  move  at  a 
greater  rate  of  speed  than  6  miles  an 
hour  at  street  crossings  is  void  as  be- 
yond the  power  of  the  Commission  to 
make  in  view  of  the  express  provision 
of  Act  Cong.  May  23,  1908,  under  which 
the  regulation  was  promulgated  that 
inch  street  cars  shall  be  operated  in  the 
city  of  Washington  at  a  speed  not  to 
exceed  15  miles  an  hour.  Capital  Trac- 
tion Co.  V.  King,  44  App.  D.  C.  315. 

31.  Designation  by  shipper  of  through 
rottte— Jurisdiction  of  commerce  court, 
-^ee  Pennsylvania  R.  Co.  v.  W.  F.  Ja- 
coby  &  Co.,  37  S.  Ct  49,  61  L.  Ed.  165. 


32.  Jurisdiction  of  oonrts  te  enjoin 
rates  pending  determination  by  com- 
missions—A court  will  not  enjoin  the 
putting  into  effect  of  a  proposed  new 
rate  by  interstate  carriers  until  a  hear- 
ing before  the  Interstate  Commerce 
Commission,  where  on  application  the 
commission  has  refused  to  suspend  it. 
M.  C.  Kiser  Co.  v.  Central  of  Georgia 
Ry.  Co.  (D.  C.)  236  F.  573,  decree  af- 
firmed  (C.  C.  A.)  239  F.  718. 

34.  Allowanee  for  services  rendered, 
e<o.F— In  carrier's*  tariff  provision  that, 
when  material  for  repairing  cars  is  fur- 
nished by  shipper,  carrier  will  pay  ac- 
tual cost  of  the  same,  the  words  ''ac- 
tual cost  of  the  same*'  include  cost  of 
material  and  labor,  but  not  of  inspect- 
ing or  cleaning  cars,  or  of  attaching 
grain  doors.  Rock  Milling  &  Elevator 
Co.  V.  Atchison,  T.  &  S.  F.  Ry.  Co., 
158  P.  859,  98  Kan.  478,  affirming  judg- 
ment on  rehearing  154  P.  254. 

35.  Power  of  courts  to  review  order 
of  com misslonw— Communities  or  ship- 
pers aggrieved  by  tariff  schedules  filed 
conformably  to  an  order  of  the  Inter- 
state Commerce  Commission  relieving 
the  carrier  in  certain  respects  from  the 
operation  of  the  long  and  short  haul 
dause  of  Comp.  St.  1916,  §  8566,  are 
afforded  ample  remedy  by  the  provi- 
sions of  this  section  and  Comp.  St. 
1916,  §  8581,  for  complaints  to  the 
commission  and  action  by  such  commis- 
sion on  complaints  or  on  its  own  initia- 
tive, and  they  may  not  seek  redress  in 
the  courts  by  way  of  injunction  after 
having  been  refused  a  rehearing  by  the 
commission  in  the  proceedings  upon  the 
carriers'  applications,  to  which  the  com- 
munities and  shippers  were  not  parties. 
U.  S.  V.  Merchants'  &  Manufacturers' 
Traffic  Ass'n  of  Sacramento,  87  S.  Ct. 
24,  61  Li.  Ed.  233. 

A  finding  of  Interstate  Commerce 
Commission  that  carrier  has  held  itself 
out  to  carry  oil  in  tank  ctfrs  is  one  of 
law  and  reviewable  where  based  on  rule 
providing  rates  for  articles  in  tank  cars, 
which  states  that  carriers  assume  no 
obligation  to  furnish  such  cars.  'U.  S. 
V.  Pennsylvania  R.  Co.,  37  S.  Ct.  95. 
242  U.  S.  208,  61  L.  Ed.  251,  affirming 
decree  Pennsylvania  R.  Co.  v.  U.  S.  (D. 
C.)  227  F.  911. 

The  duty  of  a  court  in  reviewing  an 
order  of  the  Interstate  Commerce  Com- 
mission is  limited  to  determine  wheth- 
er the  order  is  within  the  powers  of  the 
commission  and  is  based  on  substantial 
evidence  heard  and  considered  by  the 
commission.  St.  Louis  Southwestern 
Ry.  Co.  V.  U.  S.  (D.  C.)  234  F.  668. 

An  order  of  the  Interstate  Commerce 
Commission,  made  on  petition  of  ship- 
pers complaining  of  new  rates  about  to 
be  established  by  a  railroad  company, 
which,  while  not  granting  relief  to  the 
extent  prayed  for  by  retaining  the  old 
rates  in  force,  establishes  a  schedule 
of  new  and  higher  rates,  but  lower  than 
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those  proposed  by  the  company,  is  oot 
a  mere  negative  order,  and  is  review- 
able by  the  courts.  McLiean  Lumber 
Co.  V.  U.  S.  (D.  C.)  237  F.  460. 

Courts  are  without  power  to  deter- 
mine the  reasonableness  of  demurrage 
tariffs  duly  fixed,  published,  and  filed 
by  the  Interstate  Commerce  Commis- 
sion, except  in  review  of  the  orders  es- 
tablishing the  rates,  and  the  constitu- 
tional question  whether  demurrage  tar- 
iff on  shipper's  own  cars  on  its  own 
tracks  is  taking  property  without  just 
compensation  and  without  due  process 
of  law  is  not  independent  of  the  act  to 
regulate  commerce,  and  therefore  is  to 
be  determined  by  the  Interstate  Com- 
merce Commission,  and  the  courts  have 
no  jurisdiction  to  pass  on  its  validity 
prior  to  affirmative  order  of  the  com- 
mission thereon.  Northern  Pac.  By. 
Co.  V.  Carstens  Packing  Co.  (Wash.) 
158  P.  721. 

The  original  act  providing  for  tne  In- 
terstate Commerce  Commission  and 
amendments  thereof  provide  the  course 
which  parties  may  pursue  who  feel 
themselves  aggrrieved  by  the  decisions 
of  the  commission,  but  that  course  does 
not  lead  through  the  Court  of  Claims, 
and  this  court  cannot  review  the  ac- 
tion of  the  Interstate  Commerce  Com- 
mission directly  or  indirectly.  Denver 
&  Rio  Grande  R.  Co.  v.  U.  S.,  50  Ct 
CI.  382. 

37.  —  Parties  to  suits  to  avoid  or- 
ders of  com  mission  .—Owners  of  lum- 
ber mills,  whose  operation  is  dependent 
to  a  large  extent  upon  logs  shipped  by 
them  over  a  particular  railroad,  have 
such  a  pecimiary  "interest"  in  the 
rates  charged  for  the  transportation  of 
logs  over  such  road  as  to  entitle  them 
to  maintain  a  suit  to  enjoin  enforce- 
ment of  an  order  of  the  Interstate 
Commerce  Commission  fixing  such 
rates,  made  in  a  proceeding  to  which 
they  were  parties.  McLean  Lumber 
Co.  V.  U.  S.   (D.  C.)  237  F.  460. 

38.  —  Conclusiveness  of  findings  of 
com  mission  J— In  a  suit  to  set  aside  an 
order  of  the  Interstate  Commerce  Com- 
mission, where  the  evidence  before  the 
Commission  was  conflicting  and  ample 
to  sustain  the  findings,  they  are  condu- 
sive.  Louisville  &  N.  R,  Co,  ▼.  U.  S., 
38  S.  Ct.  141,  245  U.  S.  463,  62  L.  Ed. 
400,  affirming  decree  (D.  C.)  225  F. 
571. 

Under  this  section  and  Comp.  St. 
1916,  §  8584,  decisions  of .  commission 
as  to  whether  preference,  advantage,  or 
discrimination  is  undue  or  unreason- 
able, made  basis  of  administrative  or- 
ders operating  in  futuro,  will  not  be 
disturbed  by  courts,  except  upon  show- 
ing that  they  are  unsupported  by  evi- 
dence, were  made  without  hearing,  ex- 
ceed constitutional  limits,  or  for  some 
other  reason  amount  to  abuse  of  pow- 
er; but  party  is  not  debarred  from  at- 
tacking orders  of  commission  on  consti- 
tutional grounds,  though  they  were  not 
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taken  in  hearing  before  that  body. 
Manufacturers'  Ry.  Co.  v.  U.  S.,  38  S. 
•Ct.  383.  246  U.  S.  457.  62  L.  Ed.  831. 

Administrative  orders  quasi  judicial 
in  character  are  void  if  hearing  was 
denied  if  that  granted  was  inadequate 
or  manifestly  unfair,  if  finding  was  con- 
trary to  indisputable  character  of  evi- 
dence, or  if  facts  found  do  not  support 
order.  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Spiller,  246  F.  1,  158  C.  C.  A.  227. 

All  presumptions  are  in  favor  of  find- 
ings of  the  Interstate  Commerce  Com- 
mission as  to  the  reasonableness  of 
rates.  St.  Louis  Southwestern  Ry.  Co. 
v.  U.  S.   (D.  C.)  234  F.  668. 

A  conclusion  by  the  Interstate  Com- 
merce Commission  on  a  question  of 
fact,  such  as  the  reasonableness  of  a 
rate,  the  correctness  of  which  depends 
wholly  upon  a  consideration  of  the 
weight  to  be  given  the  evidence  before 
it,  will  not  be  reviewed  by  the  court; 
but  a  conclusion  which  plainly  involves, 
under  the  undisputed  facts,  an  error  of 
law,  or  which  is  supported  by  no  sub- 
stantial evidence,  will  be  so  reviewed. 
McLean  Lumber  Co.  v.  U.  S.  (D.  C.) 
237  F.  460. 

An  order  of  the  interstate  Commerce 
Commission  prescribing  interstate 
rates,  and  incidentally  prohibiting  in- 
trastate rates  thought  to  be  discrim- 
inatory, cannot  be  attacked  collateral- 
ly. Eastern  Texas  R.  Co.  v.  Railroad 
Commission  of  Texas   (D.  C.)  242  F. 

800. 

Findings  of  fact  by  Interstate  Com- 
merce Commission  in  connection  with 
unlawful  discrimination  are  conclusive. 
Seaboard  Air  line  Ry.  Co.  v.  U.  S. 
(D.  C.)  249  F.  368. 

Interstate  Commerce  Commission's 
finding,  with  respect  to  certain  period, 
that  it  was  necessary  to  permit  waiver 
of  provision  of  bill  of  lading,  as  to  time 
for  presenting  claims,  held  within  its 
authority  and  to  require  court  to  recog- 
nize such  waiver.  B.  H.  Emery  &.  Co. 
V.  Wabash  R.  Co.  (Iowa)  166  N.  W. 
600. 

40. Judicial    notlce^-On   appeal 

from  judgment  sustaining  demurrer  to 
answer  alleging  that  order  of  Inter- 
state Commerce  Commission  had  been 
rescinded,  judicial  notice  will  be  taken 
of  subsequent  proceedings  resulting  in 
Its  reinstatement  Morgan's  Louisiana 
T.  R.  &  S.  S.  Co.  V.  Isaac  Joseph  Iron 
Co.,  243  F.  149,  156  C.  C.  A.  15. 

41.  Disclosure  by  carrier  of  In- 
formation, etc.— In  view  of  this  section 
there  is  no  presumption  that  a  rail- 
road company  will  publish  a  receipt  for 
intoxicating  liquors  which  it  required 
consignee  to  sign  before  making  de- 
livery. Knight  V.  Georgia  Southwest- 
ern &  6.  Ry.  Co.,  90  S.  E.  81,  18  Ga. 
App.  539. 

Cited    without    definite    application. 

Merchants'  &  Manufacturers'  Trafilc 
Ass'n  of  Sacramento  v.  U.  S.  (D.  G.) 
231  F.  292. 
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§  8584.  (Act  Feb.  4,  1887,  c.  104,  §  16,  as  amended,  Act  March 
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18,  1910,  c.  309,  §  13.)   (1)  Orders  for  money  damages. 
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II.  DECISiONS     UNDER     SECTION 
AFTER   AMENDMENT   BY  ACT 
JUNE   29,    1906 

24.  Suit   for   enforcement   of   order 
for  payment   of    damagee — Nature   of 

svlt^In  an  action  on  reparation  order 
of  Interstate  Commerce  Commission  in 
favor  of  shippers  based  on  the  exaction 
of  unreasonable  rates,  question  wheth- 
er the  rate  exacted  was  unjust  and  un- 
reasonable is  open.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  SpiUer,  246  F.  1,  158  C. 
C.  A.  227. 

Action  on  reparation  order  of  Inter- 
state Commerce  Commission  for  ex- 
action of  unreasonable  rates  in  vio- 
lation of  Comp.  St.  1916,  §  8563,  should 
proceed  as  an  ordinary  action  for  dan»- 
ages,  except  that  findings  and  order  of 
commission  are,  under  this  section, 
prima  facie  evidence  of  facts  therein 
,  stated.    Id. 

An  action,  brought  after  an  award 
by  the  commission,  is  not  one  to  en- 
force such  award,  but  is  in  the  nature 
of  an  appeal,  taking  into  court  only 
the  original  complaint  or  cause  of  ac- 
tion presented  to  the  commission,  and 
triable  de  novo  like  any  other  civil 
suit  for  damages,  except  that,  as  pro- 
vided by  this  section,  the  findings  and 
order  of  the  commission  are  admissi- 
ble, and  are  conclusive  upon  the  ad- 
ministrative facts  found,  and  prima 
facie  evidence  of  the  other  facts  there- 
in stated.  HiUsdale  Coal  &  Coke  Co. 
V.  Pennsylvania  R.  Co.  (D.  C.)  237  F. 
272. 

25.  ~-  Jurisdiction  of  courts— Un- 
der Judicial  Code,  §  24  (Comp.  St.  1916, 
S  991(1)),  and  Interstate  Commerce 
Act,  District  Court  has  jurisdiction 
of  action  by  railroad^  company  on  claim 
based  on  provisions  of  tariff  duly  filed, 
published,   and    approved  as   required, 

.  regardless  of  consignee's  defense  that 
he  was  mere  commission  mc^rchant,  and 
that  railroad  company,  having  failed 
to  present  charge  at  time  of  arrival 
of  shipment,  was  estopped  thereafter 
to  assert  claim;  property  having  been 
sold  and  proceeds  remitted  to  owner. 
Uuisville  &  N.  R.  Co.  v.  Rice,  38  S. 
Ct.  429,  247  U.  S.  201,  62  L.  Ed.  1071. 

26.  — .  Venue.^^uit  by  carriers  to 
restrain  state  authorities  from  inter- 
fering with  rates  increased  under  or- 
der of  Interstate  Comn>erce  Commis- 
sion held  not  one  required  to  be 
brought  in  the  district  of  the  residence 
of  the  parties  on  whose  petition  the 
order  was  made,  by  this  section  and 
Act  Oct.  22,  1913,  c.  32.  IlHnois  Cent 
R.  Co.  V.  Public  Utilities  Commission 
of  Illinois,  38  S.  Ct  170,  245  U.  S. 
493,  62  L.  Ed.  425. 

27.  —  Wlio  may  maintain  8ult.F— 
The  right  of  action  given  by  the  in- 
terstate commerce  laws  to  a  partner- 
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ship  to  recover  damages  suffered  by  it 
through  the  discriminatory  acts  and 
unfair  practices  of  a  railroad  carrier 
is  not  lost  in  whole  or  in  part  by  the 
death  of  one  of  the  partners.  Minds 
V.  Pennsylvania  R.  Co.  (D.  C.)  237  F. 
267. 

28.  — *  Necessity  of  action  by  com- 
mlssion^^-Where  a  rate  subsequently 
condemned  by  the  Interstate  Comn>erce 
Commission  as  unreasonable  was,, when 
exacted,  a  legal  rate,  the  shipper  could 
not  sue  in  a  court  of  law  and  recover 
back  any  portion  of  such  rate;  and  a 
reparation  order  of  Interstate  Com- 
merce Commission,  made  imder  this 
section,  awarding  damages  to  shipper 
on  account  of  unreasonable  rates  in 
violation  of  Comp.  St.  1916,  §  8563, 
requires  finding  disclosing  relation  of 
parties  as  shipper  and  carrier,  traffic 
out  of  which  the  claims  arose,  pay- 
ment of  rates,  etc.,  and  damage,  if 
any.  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Spiller,  246  F.  1,  158  C.  C.  A.  227. 

The  nmnicipal  court  of  Chicago  has 
no  jurisdiction  of  a  controversy  as  to 
whether  or  not  a  carrier  charged  on 
an  interstate  shipmedt  a  greater  sum 
than  it  was  authorized  to  charge  by 
its  schedule  of  rates  posted  and  filed 
with  the  Interstate  Commerce  Com- 
mission. Great  Western  Oil  Refining 
&  Pipe  Line  Co.  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  192  HI.  App.  208. 

29. Award    of    damages^— That 

other  carriers,  not  parties  to  a  pro- 
ceeding before  the  Interstate  Com- 
merce Commission,  participated  to  a 
small  extent  in  the  transportation  of 
shipments  on  account  of  which  an 
award  of  damages  was  made  against 
defendants,  held  not  to  invalidate  the 
award.  Missouri  Pac.  Ry.  Co.  v.  C.  E. 
Ferguson  Sawmill  Co.,  235  F.  474,  149 
C.  C.  A,  20. 

In  an  action  against  railroad  com- 
panies to  enforce  an  order  of  the  In- 
terstate Commerce  Commission  award- 
ing reparation  to  plaintiff  for  unjust 
and  unreasonable  freight  charges  ex- 
acted by  defendants  a  motion  to  require 
plaintiff  to  elect  on  which  one  of  two 
orders  of  the  Commission  it  would  rely 
was  properly  denied,  where  the  second 
order  merely  modified  the  first  in  a 
formal  particular  having  nothing  to  do 
with  the  award  of  damages;  nor  was  it 
mraterial  that  the  second  order  did  not 
change  the  date  fixed  by  the  first  for 
payment  of  the  award,  which  had  al- 
ready passed.    Id. 

The  proper  measure  of  damages  suf- 
fered by  one  on  account  of  the  exac- 
tion of  unreasonable  freight  charges 
is  the  difference  between  the  unrea- 
sonable charges  and  reasonable  charg- 
es; and^  petitioner's  recovery  cannot 
be  denied  because,  in  disposing  of  mer- 
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chandise,  it  sold  same  for  a  price  in 
excess  of  factory  list  price,  so  as  to 
cover  idiscrimination  in  charges.  New 
York,  N.  H.  &  H.  R.  Co.  v.  BaUou  & 
Wright,  242  F.  862,  155  C.  C.  A.  450. 
Where  shipper  has  paid  rate  after- 
wards declared  by  Interstate  Com- 
merce Commission  to  be  excessive,  he 
may  recover  as  damages  difference  be- 
tween excessive  rate  and  rate  declar- 
ed to  be  just  and  reasonable  by  com- 
mission, without  proof  of  actual  in- 
jury. Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Spiller,  249  F.  677,  161  C.  C.  A.  587, 
niodifying  judgment  on  motion  for  re- 
hearing 246  F.  1.  158  C.  C.  A.  227. 

30.  ^— i  Preading.— In  action  on 
awards  by  the  Interstate  Commerce 
Commission,  held  that,  where  awards 
were  confused,  railroad  company  could 
not  complain  of  amendment,  made  more 
than  a  year  after  awards,  allowing 
them  to  be  transposed  so  as  to  correct 
mistakes.  Pennsylvania  R.  Co.  v. 
Minds,  244  F.  53,  156  C.  C.  A.  481,  af- 
firming judgment  Minds  v.  Pennsyl- 
vania R.  Co.  (D.  C.)  237  F.  287. 

31.  —  Evidence.— In  a  suit  for 
damages  based  on  an  award  of  the  In- 
terstate Commerce  Commission,  plain- 
tiff is  not  restricted  to  the  evidence 
produced  before  the  Commission,  un- 
der this  section. .  Missouri  Pac.  By.  Co. 
v.  C.  E.  Ferguson  Sawmill  Co.,  235  F. 
474,  149  C.  C.  A.  20. 

Under  this  section  and  Comp.  St. 
1916,  §§  8563,  8572.  a  finding  by  the 
Interstate  Commerce  Commission  that 
the  rate  charged  petitioner  was  unrea- 
sonable, and  that  petitioner  was  dam- 
aged to  an  amount  stated,  is  prima 
facie  correct.  New  York,  N.  H.  &  H. 
R.  Co.  V.  Ballon  &  Wright,  242  F.  862, 

155  C.  C.  A.  450. 

Finding  of  Interstate  Commerce 
Commission  as  to  unreasonableness 
of  through  rate  held  conclusive,  when 
supported  by  evidence,  though  one  of 
the  local  rates  with  which  comparison 
was  made  applied  only  to  shipments  for 
which  no  through  rates  were  published. 
Morgan's  Louisiana  T.  R.  &  S.  S.  Co. 
V.  Isaac  Joseph  Iron  Co.,  243  F.  149, 

156  C.  C.  A.  15. 

An  award  by  the  Interstate  Com- 
merce Commission  in  favor  of  a  ship- 
jjer  on  account  of  discrimination  in  fur- 
nishing cars  is  only  prima  facie  evi- 
dence of  the  amount  of  the  damages, 
and  in  an  action  thereon  that  question 
can  be  litigated.  Pennsylvania  R  Co. 
V.  Minds,  244  F.  53,  156  C.  C.  A.  481, 
affirming  judgment  Minds  v.  Pennsyl- 
vania R.  Co.  (D.  C.)  237  F.  267. 

In  action  on  reparation  order  of  In- 
terstate Commerce  Commission,  where 
it  was  contended  that  findings  on  which 
order  was  based  were  unsupported  by 
substantial  evidence,  court  may  con- 
sider character  of  evidence  introduced 
in  support  of  order;  and  evidence  held 
insufficient  to  show  assignment  of 
claims  to  assignee  or  to  support  com- 
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mission's  finding  that  claimant's  as- 
signors had  paid  unreasonable  rates. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Spiller, 
246  F.  1.  158  C.  C.  A.  227. 

In  an  action  by  a  shipper  to  recover 
damages  awarded  by  the  Interstate 
Commerce  Xl^ommission,  the  damages 
are  to  be  found  by  the  jury  from  all 
the  evidence,  and  the  jury  may  take 
into  consideration  as  an  element  the 
lapse  of  time  since  the  damage  was 
incurred.  Minds  v.  Pennsylvania  R.  Co. 
(D.  C.)  237  F.  267,  affirmed  244  F. 
53,  156  C.  C.  A.  481. 

311/2.  ii—  instructions.— In  action  on 
award  of  Interstate  Commerce  Com- 
mission for  discrimination  in  distribu- 
tion of  coal  cars,  refusal  of  instructions 
denying  recovery  if  award  was  based 
upon  ratio  which  cars  furnished  favored 
shippers  bore  to  their  mine  ratings,  as 
shown  by  percentage  tables  in  evidence 
before  the  Commission,  held  error, 
where  evidence  showed  that  Commis- 
sion used  such  percentages  and  based 
its  award  on  mistaken  theory  that  com- 
plainants were  entitled  to  cars  equal 
in  ratio  to  those  given  the  favored 
shippers;  and  such  error  was  not  cured 
by  general  observations  in  the  main 
charge  on  the  question  of  damages, 
though  correct.  Pennsylvania  R.  Co. 
V.  W.  F.  Jacoby  &  Co.,  37  S.  Ct.  49. 
242  U.  S.  89,  61  L,  Ed.  165. 

33^  — —  I  nterest^^-^The  Interstate 
Commerce  Commission  may  allow  in- 
terest on  rates  found  to  be  excessive^ 
when  the  charges  have  been  paid  under 
protest.  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  George  A.  Hormel  &  Co.,  240  F. 
381,  153  C.  C.  A.  307. 

In  an  action  against  a  railroad  com- 
pany for  damages  for  discrimination 
in  furnishing  cars  based  on  awards  of 
Interstate  Commerce  Commission,  held, 
that  an  allowance  of*  interest  was  not 
subject  to  attack  on  ground  that  claims 
originally  made  before  commission 
were  unduly  inflated.  Pennsylvania  R. 
Co.  V.  Minds,  244  F.  53.  156  C.  C.  A 
481,  affirming  judgment  Minds  v.  Penn- 
sylvania R.  Co.  (D.  C.)  237  F.  267. 

34.  —  Attorney's  fee.— Tlie  reason- 
able attorney's  fee  authorized  to  be  al- 
lowed in  favor  of  the  plaintiff  in  an  ac- 
tion to  enforce  an  award  of  damages 
made  by  the  Interstate  Commerce 
Commission,  to  be  taxed  as  a  part  of 
the  costs  "if  the  petitioner  shall  final- 
ly prevail,"  should  'not  be  taxed,  when 
error  proceedings  are  taken,  until 
they  are  determined.  Missouri  Pac. 
Ry.  Co.  V.  C.  E.  Ferguson  Sawmill  Co. 
(C.  C.  A.)  235  F.  474. 

35.  —  Limitations  of  proceedings.^ 
Provision  of  this  section  that  all  com- 
plaints for  recovery  of  damages  shall  be 
filed  with  commission  within  two  years 
after  cause  of  action  accrues,  and  not 
after,  is  not  mere  statute  of  limitation, 
but  is  jurisdictional,  limiting  power  of 
commission;    and  cause   of   action   to 
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recover  overcharges  must  be  deemed  to 
have  accrued  when  overcharges  were 
paid,  and  not  when  shipments  were 
made.  U.  S.  ex  rel.  Louisville  Cement 
Co.  V.  Interstate  Commerce  Commis- 
sion, 38  S:  Ct.  408,  246  U.  S.  638,  62 
L.  Ed.  914,  reversing  judgment  42  App. 
D.  C.  514. 

This  section  provides  that  "all  com- 
plaints for  the  recovery  of  damages 
shall  be  filed  with  the  commission  with- 
in two  years  from  the  time  the  cause 
of  action  accrues  and  not  after."  Held, 
that  the  filing  of  a  complaint  within 
such  time,  asking  a  modification  of  a 
rate  and  generally  for  reparation  for 
all  sums  unlawfully  collected,  was  a 
compliance  with  such  requirement  and 
authorized  the  commission  to  make  an 
award  of  damages,  although  the  com- 
plaint contained  no  specific  statement 
of  the  shipments  on  which  reparation 
was  claimed  and  such  statement  was 
not  filed   until    more   than   two   years 


thereafter  and  after  a  hearing  as  to 
the  legality  of  the  rate  complained  of, 
where  no  objection  was  made  on  that 
ground  before  the  commission.  Mis- 
souri Pac.  Ry.  Co.  v.  C.  E.  Ferguson 
Sawmill  Co.  (C.  C.  A.)  235  F.  474. 

41.  CertHled  ooples  of  acheduies, 
etc.,  as  evidence.— In  an  action  to  re- 
cover for  goods  lost  by  a  carrier  in  in- 
terstate transportation,  the  exclusion 
of  copies  of  the  schedules  of  rates  filed 
with  the  Interstate  Commerce  Commis- 
sion held  error,  for  the  reason  that 
such  schedules  are  expressly  made 
competent  by  the  Interstate  Commerce 
Act.  Bass  V.  Erie  R.  Cq.,  195  111.  App. 
508. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Manufacturers'  Ry.  Co.  v.  U.  S.,  38  S. 
Ct.  383,  246  U.  S.  457,  62  L.  Ed.  831 ; 
Chicago  &  N.  W.  Ry.  Co.  v.  Ziebarth 
(C.  C.  A.)  245  F.  334. 


§  8586.  (Act  Feb.  4,  1887,  c.  104,  §  17,  as  amended,  Act  March  2, 
1889,  c.  382,  §  6,  and  Act  Aug.  9,  1917,  c.  50,  §  2.)  Conduct 
of  proceedings  of  Commission;  seal;  divisions;  salary  of 
Secretary. 

The  commission  may  conduct  its  proceedings  in  such  manner  as 
will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends 
of  justice.  The  commission  shall  have  an  official  seal,  which  shall 
be  judicially  noticed.  Any  member  of  the  commission  may  admin- 
ister oaths  arid  affirmations  and  sign  subpoenas.  A  majority  *of  the 
commission /shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness, except  as  may  Jdc  otherwise  herein  provided,  but  no  commis- 
sioner shall  participate  in  any  hearing  or  proceeding  in  which  he 
has  any  pecuniary  interest.  The  commission  may,  from  time  to 
time,  make  or  amend  such  general  rules  or  orders  as  may  be  requi- 
site for  the  order  and  regulation  of  proceedings  before  it,  or  before 
any  division  of  the  commission,  including  forms  of  notices  and  the 
service  thereof,  which  shall  conform,  as  nearly  as  may  be,  to  those 
in  use  in  the  courts  of  the  United  States.  Any  party  may  appear 
before  the  commission  or  any  division  thereof  and  be  heard  in  per- 
son or  by  attorney.  Every  vote  and  official  act  of  the  commission, 
or  of  any  division  thereof,  shall  be  entered  of  record,  and  its  pro- 
ceedings shall  be  public  upon  the  request  of  any  party  interested. 

The  commission  is  hereby  authorized  by  its  order  to  divide  the 
members  thereof  into  as  many  divisions  as  it  may  deem  necessary, 
which  may  be  changed  from  time  to  time.  Such  divisions  shall  be 
denominated,,  respectively,  division  one,  division  two,  and  so  forth. 
Any  commissioner  may  be  assigned  to  and  may  serve  upon  such 
division  or  divisions  as  the  commission  may  direct,  and  the  senior 
in  service  of  the  commissioners  constituting  any  of  said  divisions 
shall  act  as  chairman  thereof.  In  case  of  vacancy  in  any  division, 
'or  of  absence  or  inability  to  serve  thereon  of  any  commissioner 
thereto  assigned,  the  chairman  of  the  commission,  or  any  commis- 
sioner designated  by  him  for  that  purpose,  may  temporarily  serve 
on  said  division  until  the  commission  shall  otherwise  order. 

The  commission  may  by  order  direct  that  any  of  its  work,  busi- 
ness, or  functions  arising  under  this  Act,  or  under  any  Act  amenda- 
tory thereof,  or  supplemental  thereto,  or  under  any  amendment 
which  may  be  made  to  any  of  said  Acts,  or  under  any  other  Act  or 
joint  resolution  which  has  been  or  may  hereafter  be  approved,  or 
in  respect  of  any  matter  which  has  been  or  may  be  referred  to  the 
commission  by  Congress  or  by  either  branch  thereof,  be  assigned 
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or  referred  to  any  of  said  divisions  for  action  thereon,  and  may  by 
order  at  any  time  amend,  modify,  supplement,  or  rescind  any  such 
direction.  All  such  orders  shall  take  effect  forthwith  and  remain 
in  effect  until  otherwise  ordered  by  the  commission. 

In  conformity  with  and  subject  to  the  order  or  orders  of  the  com- 
mission in  the  premises,  each  division  so  constituted  shall  have 
power  and  authority  by  a  majority  thereof  to  hear  and  determine, 
order,  certify,  report,  or  otherwise  act  as  to  any  of  said  work,  busi- 
ness, or  functions  so  assigned  or  referred  to  it  for  action  by  the 
commission,  and  in  respect  thereof  the  division  shall  have  all  the 
jurisdiction  and  powers  now  or  then  conferred  by  law  upon  the 
commission,  and  be  subject  to  the  same  duties  and  obligations. 
Any  order,  decision,  or  report  made  or  other  action  taken  by  any  of 
said  divisions  in  respect  of  any  matters  so  assigned  or  referred  to  it 
shall  have  the  same  force  and  effect,  and  may  be  made,  evidenced, 
and  enforced  in  the  same  manner  as  if  made,  or  taken  by  the  com- 
mission, subject  to  rehearing  by.  the  commission,  as  provided  in 
section  sixteen-a  hereof  for  rehearing  cases  decided  by  the  commis- 
sion. The  secretary  and  seal  of  the  commission  shall  be  the  secre- 
tary and  seal  of  each  division  thereof. 

In  all  proceedings  before  any  such  divisions  relating  to  the  rea- 
sonableness of  rates  or  to  alleged  discriminations  not  less  than 
three  members  shall  participate  in  the  consideration  and  decision ; 
and  in  all  proceedings  relating  to  the  valuation  of  railway  property 
under  the  Act  entitled  "An  Act  to  amend  an  Act  entitled  *An  Act 
to  regulate  commerce,'  approved  February  fourth,  eighteen  hun- 
'  dred  and  eighty-seven,  and  all  Acts  amendatory  thereof,  by  provid- 
ing for  a  valuation  of  the  several  classes  of  property  of  carriers  sub- 
ject thereto  and  securing  information  concerning  their  stocks, 
bonds,  and  other  securities,"  approved  March  first,  nineteen  hun- 
dred and  thirteen,  not  less  than  five  members  shall  participate  in 
the  consideration  and  decision. 

The  salary  of  the  secretary  of  the  commission  shall  be  $5,000  per 
annum. 

Nothing  in  this  section  contained,  or  done  pursuant  thereto,  shall 
be  deemed  to  divest  the  commission  of  any  of  its  powers.  (24 
Stat.  385.  25  Stat.  861.  40  Stat.  270.) 

This  section  was  amended  by  Act  Aug.  9,  1917,  c.  50,  §  2,  cited  above,  by 
inserting,  after  the  words  **ends  of  justice,'*  the  sentence,  "The  commission 
shall  have  an  official  seal,  which  shall  be  judicially  noticed,"  and  the  sen- 
tence, "Any  member  of  the  commission  may  administer  oaths  and  affirmations 
and  sign  subpoenas"  ;  by  inserting,  after  the  words  "quorum  for  the  transac- 
tion of  business,"  the  words  "except  as  may  be  otherwise  herein  provided" ; 
by  inserting,  after  the  words  "regulation  of  proceedings  before  it,'*  the  words 
"or  before  any  division  of  the  commission" ;  by  •  inserting,  after  the  words 
"appear  before  said  commission,"  the  words  "or  any  division  thereof* ;  by 
inserting,  after  the  words  "official  act  of  the  commission,"  the  words  "or  of 
any  division  thereof":  by  striking  out,  after  the  words  "either  party  interest- 
ed," the  sentence  "Said  commission  shall  have  an  official  seal,  which  shall 
be  judicially  noticed,"  and  the  sentence,  "Either  of  the  members  of  the 
commission  may  administer  oaths  and  affirmations  and  sign  subpoenas" ;  and 
by  adding  to  the  section  the  remainder  thereof,  as  set  forth  above,  beginning 
with  the  words,  "The  commission  is  hereby  authorized,"  etc. 

Notes  of  Deoiflions 

See  New  York  Cent.  &  H.  R.  R.  Co.  N.  Y.  S.  478,  167  App.  Div.  726,  which 
v.  General  Electric  Co.,  114  N.  E.  115,  reversed  judgment  (Sup.)  146  N.  Y.  S. 
219  N.  Y.  227,  reversing  judgment  153       322,  83  Misc.  Rep.  529. 

§  8587.  (Act  Feb.  4,  1887,  c.  104,  §  18,  as  amended,  Act  March  2, 

1889,  c.  382,  §  7.)     Compensation  of  Commission;   ofHces  and 

supplies ;  witnesses'  fees ;   expenses. 

Cited     without    definite    application,  S.  478,  167  App.  Div.  726,  which  re> 

New  York  Cent.  &  11.  R.  R.  Co.  v.  Gen-  versed   judgment   (Sup.)   146   N.  Y.   S. 

eral  Electric  Co.,  114  N.  E.  115,  219  N.  322,  83  Misc.  Rep.  529. 
Y.  227,  reversing  judgment  153  N.  Y. 
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§  8587b.  (Act  Aug.  9,  1917,  c.  50,  §  3.)     Salary  of  Secretary  to 
Commission. 
So  much  of  section  eighteen  of  the  Act  to  regulate  commerce  as 
fixes  the  salary  of  the  secretary  of  the  commission  is  hereby  re- 
pealed.   (40  Stat.  271.) 

This  was  section  3  of  an  act  entitled  *'An  act  to  amend  the  act  to  regulate 
commerce,  as  amended,  smd  for  other  purposes,*'  cited  above. 

Act  Feb.  4,  1887,  c.  104,  §  18,  as  amended,  referred  to  in  this  section,  fixed 
the  salary  of  the  Commissioners  at  $5,000  per  annum.  6ee  U.  S.  Gomp.  St. 
1916,  i  8587.     See,  also,  post,  §  8596. 

§  8592.  (Act  Feb.  4,  1887,  c.  104,  §  20,  as  amended.  Act  June  29, 
1906,  c.  3591,  §  7,  Act  Feb.  25,  1909,  c.  193,  Act  June  18,  1910, 
c.  309,  §  14,  Act  March  4,  1915,  c.  176,  §  1,  and  Act  Aug.  9, 
1916,  c.  301.)  Reports  from  carriers  and  answers  to  questions 
of  Commission;    uniform  accounts;    penalties. 

4.  Powers  of  com  missi on .p— Under  this      Telegraph  Co.   (Mo.  App.)   196   S.   W. 


lection  and  Comp.  St.  1916,  §§  8576, 
8581.  Interstate  Commerce  Commission 
held  authorized  to  investigate  whether 
railroad  companies'  expenditures  in 
political  activities  and  efforts  to  sup- 
press competition  were  charged  to 
operating  or  legal  expenses,  and  in  so 
inTestigating  to  inquire  what  amounts 
were  so  expended.  Smith  v.  Interstate 
Commerce  Commission,  38  S.  Ct.  30, 
245  U.  S.  33,  62  L.  Ed.  141. 


28. 
6.  Reports  concerning  hours  of  labor. 

—Penalty  will  not  be  exacted  for  omis- 
sions from  report  of  violations  of 
Hours  of  Service  Act,  caused  by  an 
honest  mistake  in  a  genuinely  doubtful 
case.  U.  S.  v.  Northern  Pacific  R.  Co., 
37  S.  Ct.  22,  242  IT.  S.  190,  61  L.  Ed. 
240,  affirming  judgment  Northern  Pac. 
Ry.  Co.  V.  U.  S.,  213  F.  162,  129  C. 
C.  A.  514. 

5.  Caniers  required  to  make  reports.  Cited  without  definite  application, 
—This  section  applies  to  telegraph  Orr  v.  Baltimore  &  O.  R.  Co.  (D.  C.) 
companies.    Poor    v.     Western    Union      242  F.  608. 


§  8595.  (Act  Feb.  4,  1887,  c.  104, 
1889,  c.  382,  §  9,  and  Act  Feb. 
operation  of  act. 

Free  shlpment8.->Requirement8  of 
Interstate  Commerce  Act  as  to  filing 
and  publication  of  schedules  are  not 
applicable,  and  no  presumption  of  ship- 
per's knowledge  that  rate  is  based  on 
Talue  arises  when  property  is  shipped 
free  under  this  section.  De  Bow  v. 
Vicksburg,  S.  &  P.  Ry.  Co.  (Ga.  App.) 
95  S.  E.  261. 

Jorisdietion  of  state  courts^— Under 
this  section  and  Comp.  St.  1916,  §§ 
8572,  S573,  state  courts  held  to  have 
jurisdiction  of  action  for  carrier's  re- 
fusal to  supply  sufficient  cars  to  inter^ 
state  shipper,  though  carrier  was  fol- 
lowing rule  under  which  shipper  was 
not  entitled  to  as  many  cars  as  it  need- 
ed and  requested;  no  administrative 
question  being  involved.  Pennsylvania 
R.  Co.  V.  Sonman  Shaft  Coal  Co.,  37  S. 
Ct  46,  242  U.  S.  120,  61  L.  Ed.  188, 
affirming  judgment  Sonman  Shaft  Coal 
Co.  V.  Pennsylvania  R.  Co.,  88  A.  74tJ, 
241  Pa.  487. 

Suits  by  interstate  carriers  may  be 
instituted  in  state  courts  to  recover  dif- 
ference between  lawful  charge  for  serv- 
ice as  shown  by  published  tariffs  under 
interstate  commerce  act  and  amount 
actually  paid  for  such  service.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Talge 
Mahogany  Co.  (Ind.)  112  N.  E.  890. 

Under  this    section   and    Comp.    St. 


§  22,  as  amended,  Act  March  2, 
8,  1895,  c.  61.)     Restrictions  on 

1916,  B  8572,  8573,  state  courts  have 
jurisdiction  of  actions  for  amounts  due 
shippers  of  interstate  freight  for  re- 
pairing cars,  where  maximum  charge 
for  such  repairs  is  fixed  hy  tariff  on 
file  with  Interstate  Commerce  Com- 
mission. Rock  Milling  &  Elevator  Co. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  158  P. 
859,  98  Kan.  478,  affirming  judgment  on 
rehearing  154  P.  254. 

State  courts  have  jurisdiction  to  de- 
termine whether  demurrage  charged  by 
a  carrier  on  interstate  freight  was 
properly  charged,  although  the  freight 
rates  and  demurrage  charges  are  regu- 
lated by  the  Interstate  Commerce  Act. 
Kells  Mill  &  Lumber  Co.  v.  Pennsylva- 
nia R.  Co.  (N.  J.  Sup.)  98  A.  309. 

This  section  and  Comp.  St.  1916,  §§ 
8565,  8572,  8573,  relating  to  unlawful 
discrimination,  do  not  supersede  juris- 
diction of  state  courts  where  jurisdic- 
tion does  not  involve  administrative 
power  and  discretion  of  interstate  com- 
merce commission,  or  relate  to  subject 
as  to  which  jurisdiction  of  federal  court 
had  been  otherwise  made  exclusive; 
and  where  carrier's  rule  is  attacked  as 
discriminatory,  ndministrative  question 
is  raised  for  interstate  commerce  com- 
mission; but  where  administration  of 
rule,  fair  on  its  face,  is  attacked,  either 
state  or  federal  courts  may  be  called 
on  to  determine  whether  rule  has  been 
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violated.    Langrhill  v.   Fennsylvania  R.  Dayton  Coal  &  Iron  Co.  v.  Cincinnati, 

Co.,  98  A.  873,  254  Pa.  119.  N.  O.  &  T.  P.  Ry.  Co.,  183  S.  W.  7;i9. 

The  state  court  has  no  jurisdiction  to  134  Tenn.  221,  judgment  affirmed  36  S. 

enjoin  action  in  federal  court  for  freight  Ct.  137,  239  U.  S.  446,  60  L.  Ed.  375. 

charges  according  to  schedule  filed,  not-  Cited     without    definite    application, 

withstanding    this    section,    preserving  Pletcher  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

common-law    and    statutory    remedies.  (Kan.)  177  P.  1. 

§  8596.  (Act  Feb.  4,   1887,  c.  104,  §  24,  as  added.  Act  June  29, 
1906,  c.  3591,  §  8,  and  amended  Act  Aug.  9,  1917,  c.  50,  §  1.) 
Commission  enlarged;    increase  of  members,  terms  of  office, 
and  compensation. 
The  Interstate  Commerce  Commission  is  hereby  enlarged  so  as  to 
consist  of  nine  members,  with  terms  of  seven  years,  and  each  shall 
receive  $10,000  compensation  annually.     The  qualifications   of   the 
members  and  the  manner  of  the  payment  of  their  salaries  shall  be  as 
already  provided  by  law.     Such  enlargement  of  the  commission  shall 
be  accomplished  through  appointment  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  of  two  additional  Interstate 
Commerce  Commissioners,  one  for  a  term  expiring  December  thirty- 
first,  nineteen  hundred  and  twenty-one,  s^nd  one  for  a  term  expiring 
December  thirty-first,  nineteen  hundred  and  twenty-two.    The  terms 
of  the  present  commissioners,  or  of  any  successor  appointed  to  fill  a 
vacancy  caused  by  the  death  or  resignation  of  any  of  the  present  com- 
missioners, shall  expire  as  heretofore  provided  by  law.     Their  suc- 
cessors and  the  successors  of  the  additional  commissioners  herein  pro- 
vided for  shall  be  appointed  for  the  full  term  of  seven  years,  except 
that  any  person  appointed  to  fill  a  vacancy  shall  be  appointed  only 
for  the  unexpired  term  of  the  commissioner  whom  he  shall  succeed. 
Not  more  than  five  commissioners  shall  be  appointed  from  the  same 
.political  party.     (34  Stat.  595.  40  Stat.  270.) 

This  section  was  amended  by  Act  Aug.  9,  1917,  c.  50,  |  1,  cited  above, 
principally  by  increasing  the  membership  of  the  Commission  from  seven  to 
nine. 

§  8597.  (Act  Feb.  19,.  1903,  c.  708,  §  1,  as  amended,  Act  June  29, 
1906,  c.  3591,  §  2.)  Liability  for  failure  to  file  tariffs,  rebating, 
etc. ;    jurisdiction. 

2.  Elklns  Act— Scope  of  act.— Under  was  duly  filed  and  approved  by  Inter- 
the  Elkins  Act  and  amendments  thereto,  state  Commerce  Gonlmission,  the  pro- 
shipper,  sued  for  unpaid  freight  charges  sumption  was  that  the  rates  were  duly 
due  an  interstate  carrier,  cannot  coun-  published,  and  against  violation  of  El- 
terclaim  for  injuries  to  goods.  Illinois  kins  Act  Feb.  19,  1903,  imposing  pen- 
Cent.  R.  Co.  v.  W.  L.  Hoopes  &  Sons  alties  for  failure  to  publish  rates. 
(D.  C.)  233  F.  135.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Wag- 
Where  interstat*  bill  of  lading  au-  ner,  172  P.  519,  502  Kan.  817,  L.  R.  A. 
thorizes  consignee  to  pay  freight,   an  1918D,    1105. 

implied  contract  of  consignee  to  pay  4.  .««  Criminal    intent^-^ood    faith 

freight  arises  from  his  acceptance  of  ig  not  a  defense  to  a  prosecution  for 

delivery  into  which  is  read  Elkins  Act  granting  rebates  in  violation  of  the  In- 

Feb.  19,  1903,  requiring  payment  of  full  terstate   Commerce   Act.     Central   R. 

charges  at  established  rate.    Atchison,  Co.  of  New  Jersey  v.  U.  S.,  22^  F.  501, 

T.  &  S.  F.  Ry.  Co.  v.  Wagner,  172  P.  143  c.  0.  A.  569,  certiorari  denied  36 

519.   102  Kan.  817,  L.  R.  A.   1918D,  g.  ct.  446,  241  U.  S.  658,  60  L.  Ed. 

1105.  1225. 

21/2. Presumptions.— See  |  8569,  IS.  Giving  or  receiving  rebate,  con- 
note 42,  ante.  cession,  or  discrimination,  ete^— When 
There  is  no  presumption  merely  be-  offense  com piete^— Under  the  statute 
cause  contrary  has  not  been  estab-  declaring  that  every  person  or  cor- 
lished,  that  an  interstate  carrier  is  con-  poration,  whether  shipper  or  carrier, 
ducting  its  affairs  in  violation  of  fed-  who  shall  knowingly  offer,  grant, 
*»ral  legislation.  Cincinnati,  N.  O.  &  or  give,  or  solicit,  accept,  or  receive, 
T.  P.  Ry.  Co.  V.  Rankin,  36  S.  Ct.  555,  rebates,  etc.,  shall  be  guilty  of  a  mis- 
241  U.  S.  319,  60  L.  Ed.  1022.  demeanor,  the  mere  offer  by  a  carrier 
In  carrier's  suit  against  consignee  is  an  offense.  IT.  S.  V.  Lehigh  Valley 
for  unpaid  balance  of  freight,  where  it  Ry.  Co.  (D.  C.)  254  F.  332. 
was   admitted  that   schedule   of  rates  The  receipt  of  discrimination  or  con- 

(1638) 


a  A) 


BXanLATION  or  TSAMSPOBTATIOlt 


§  8597 


cession  in  transportation  service  falls 
within  the  criminal  provisions  of  this 
section,  although  they  were  procured  by 
misrepresentations,  and  wefe  thus 
{ranted  without  knowledge  or  conniv- 
ance of  the  carrier.  U.  S.  v.  Metro- 
politan Lumber  Co.  (D.  G.)  254  F.  335. 

14.  — —  Disorlminatlon.^— Stipulations,- 
in  bills  of  lading  covering  live  stock 
shipments,  requiring  written  notice  of 
damage  to  be  given  before  the  stock  is 
removed  from  the  carrier's  possession, 
are  valid,  but  the  requirement  of  writ- 
ing n  waived  upon  proof  of  actual 
knowledge  of  the  injury,  the  rule  not 
being  violative  of  Elkins  Act  of  1903. 
Schloss-Bear-Davis  Co.  v.  Louisville  & 
N.  R.  Co.,  88  S.  B.  476,  171  N.  C.  350. 

See,  also,  |  8564,  note  8V^»  ante. 

I61/2. Meaning    of    "shippar."— 

One  is  a  **shipper,"  within  the  meaning 
of  this  section  who,  although  a  con- 
signee, exercises  such  direct  control 
over  shipments  of  commodities  con- 
signed to  him  by  another  as  enables 
him,  by  his  own  act,  to  procure  for  him- 
self discriminations  in  respect  to  trans- 
portation service.  U.  S.  v.  Metropoli- 
tan Lumber  Co.  (D.  C.)  254  F.  335. 

18.  —  Giving  r0bate.^AIlowance8 
made  in  good  faith  by  lessee  of  a  rail- 
road from  a  coal  mining  company  on 
shipments  by  the  lessor  held  illegal  as 
rebates.  Central  R.  Co.  of  New  Jer- 
sey V.  U.  S.,  229  F.  501,  143  C.  C.  A. 
569,  certiorari  denied  36  S.  Ct.  446, 
241  U.  S.  658,  60  L.  Ed.  1225. 

A  lease  of  a  factory  site  given  by  a 
carrier  to  a  shipper  in  consideration 
for  the  shipment  of  goods  over  its 
lines,  is  a  bonus  or  benefit,  which  is 
illegal  under  Comp.  St.  1916,  §  8564, 
and  this  section.  Central  of  Georgia 
Ry.  Co.  V.  Blount,  238  F.  292,  151  C. 
C.  A  308. 

24.  — ^  Special  service.^— This  sec- 
tion embraces  the  granting  or  receiv- 
ing of  discriminations  or  concessions, 
in  transportation  service,  irrespective 
of  whether  they  in  any  way  affect 
transportation  rates  or  charges;  and 
where  defendants  by  misrepresenta- 
tions, etc.,  obtained  transportation  de- 
spite a  railroad  embargo,  prosecution 
could  not  be  defeated  because  the  em- 
bargo had  not  been  submitted  to  the 
Interstate  Commerce  Commission  and 
its  reasonableness  ascertained  and  ad- 
judicated; nor  on  the  theory  that  there 
was  no  statute  making  it  criminal  to 
fail  to  comply  with  the  embargo  regu- 
lation. U.  S.  V.  Metropolitan  Lumber 
Co.  (D.  C.)  254  F.  335. 

That  a  station  agent  after  telegraph- 
ing told  a  shipper  that  a  train  arriving 
during  the  night  would  carry  his  cattie 
did  not  constitute  a  contract  for  special 
service  and  a  discrimination  in  violation 
of  this  section.  Chicago,  R.  I.  &  P.  By. 
Co.  V.  Stallings  (Ark.)  201  S.  W.  294. 

Under  this  section  an  interstate  car- 
rier must  make  and  publish  a  rate  open 


to  all  in  order  to  exact  a  higher  rate 
for  special  services.  Draper  v.  Geor- 
gia, F.  &  A.  Ry.  Co.  (Ga.  App.)  95  S. 
B.  16. 

Although  a  complaint  for  breach  of 
contract  by  an  interstate  carrier  for  an 
expedited  shipment  which  does  not 
show  that  the  carrier  had  no  published 
tariff  covering  such  shipments,  does 
not  show  that  the  contract  was  illegal, 
yet  where  It  appeared  that  there  was 
no  published  tariff  for  an  expedited 
shipment,  the  contract  was  illegal  un- 
der the  Interstate  Commerce  Act  and 
this  section.  Roberts  v.  Nashville,  C. 
&  St  L.  Ry.  Co.  (Tenn.)  185  S.  W.  69. 

Contract  for  interstate  shipment  of 
cattie  over  certain  lines  within  certain 
period,  so  as  to  require  but  one  feed- 
ing and  watering  en  route,  and  so  as  to 
arrive  on  a  specified  day,  held  void  as 
discriminating  between  shippers  in  con- 
travention of  Comp.  St.  H  8604a, 
8604aa,  and  this  section.  Texas  &  P. 
Ry.  Co.  V.  West  Bros.  (Tex.  Com. 
App.)  207  S.  W.  918. 

35.  Indictment— Failure  to  observe 
tariff.— The  tariffs  filed  by  defendant 
railroad  company,  an  interstate  car- 
rier, with  the  Interstate  Conamerce 
Commission,  provided  for  demurrage 
charges  of  one  dollar  per  day  for  each 
car  for  each  day's  detention  after  15 
days  from  the  date  notice  of  arrival 
of  coal  cars  should  be  sent  to  the  con- 
signee. The  indictment,  charging  that 
defendant  knowingly  granted  conces- 
sions to  consignees  in  respect  to  in- 
terstate commerce  shipments  of  coal, 
averred  that  coal  cars  were  held  up 
at  a  point  some  miles  from  point  of 
destination  where  the  coal  was  to  be 
reshipped;  and  that  no  demurrage 
charges  were  .made,  though  the  coal 
was  kept  for  periods  beyond  the  15 
days  allowed.  Held,  that  as  an  in- 
dictment should  contain  averments  of 
every  fact  necessary  to  constitute  the 
crime  charged,  and  as  nothing  can  be 
charged  by  implication,  the  indictment 
was  insufficient  to  show  a  discrimina- 
tion, in  that  it  did  not  show  that  the 
delay  was  at  the  request  of  the  con- 
signees or  for  their  benefit,  or  that  such 
delay  was  had  at  the  point  before  the 
shipment  reached  destination  to  evade 
the  terminal  charges.  U.  S.  v.  Phila- 
delphia &  R.  Ry.  Co.  (D.  C.)  232  F. 
953. 

An  indictment  charging  that  railroads 
had  not  collected  demurrage,  and  that 
the  shippers  had  not  paid  it,  held  in- 
sufficient to  charge  the  offense  of  dis- 
crimination, etc.  U.  S.  V.  Lehigh  Val- 
ley Ry.  Co.  (D.  C.)  254  F.  332. 

36.  —  Giving,  rebate.— Under  this 
section  and  Comp.  St.  1916,  §§  8569, 
8574,  indictment  charging  that  carrier 
which  owned  majority  of  shares  of 
two  other  carriers  made  payment  to 
shipper  over  the  lines  of  the  other 
two  carriers  as  rebate,  which  was 
knowingly  made  and  received^  held  to 
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charge  offense.    U.  S.  v.  Cleveland,  C, 
C.  &  St  L.  Ry.  Co.  (D.  C.)  234  F. 
178. 
381/2.  —  Discrimination  In  service. 

—Indictments  charging  that,  while  an 
embargo  in  respect  to  the  transporta- 
tion of  hay  was  in  force,  a  railroad 
company  did  unlawfully  ofiter,  grant, 
and  give  permits  for  transportation  to 
certain  shippers,  while  others  similarly 
situated  did  not  receive  certain  per- 
mits, held  insufficient  to  charge  the  of- 
fense of  discrimination,  etc.,  it  not 
being  alleged  there  was  any  transpor- 
tation, etc.  U.  S.  V.  Lehigh  Valley  Ry. 
Co.  (D.  C.)  254  F.  332.- 

An  indictment  charging,  that  defend- 
ants, in  violation  of  this  section,  ob- 
tained a  discriminaton  by  securing 
through  misrepresentation  transporta- 
tion service,  notwithstanding  an  em- 
bargo laid  after  the  President,  under 
Act  Aug.  29,  1917,  assuipied  control  of 
railroads,  held  not  defective,  on  theory 
that  the  President's  assent  to  embargo 
was  not  alleged;  it  being  obvious  he 
must  act  through  agent,  and  to  suffi- 
ciently allege  a  discrimination,  show- 
ing other  persons  were  denied  the  same 
transportation  service  defendants  en- 
joyed. U.  S.  V.  Metropolitan  Lumber 
Co.  (D.  C.)  254  F.  335. 

39.  —  Jurisdiction  anil^venue.^The 

court,   in  a   district  into   which   inter- 


state shipments  were  transported  on 
which  rebates  were  charged  to  have 
been  given,  held  to  have  jurisdiction  of 
a  prosecution  therefor,  under  the  provi- 
sion of  this  section.  Northern  Central 
Ry.  Co.  V.  U.  S.,  241  F.  25,  154  C.  C. 
A.  25,  certiorari  denied  38  S.  Ct  9,  62 
.  L.  Ed.  529. 

41.  —  Evldence.^Evidence  held  to 
sustain  a  conviction  of  a  railroad  com- 
pany for  the  granting  of  rebates  or 
concessions  to  a  shipper  in  violation 
of  this  section.  Northern  Cent.  Ry. 
Co.  V.  U.  S.,  241  F.  25,  154  C.  C.  A. 
25,  certiorari  denied  38  S.  Ct  9,  62  L. 
.Ed.  529. 

46.  —  Sentences-Trial  court,  in 
determining  penalty  to  impose  for  car- 
rier's failure  to  charge  demurrage  for 
which  it  was  convicted,  may  consider 
discrimination  disclosed  for  which  there 
could  be  no  conviction.  Michigan  Cent. 
R.  Co.  V.  U.  S.,  246  F.  353,  158  C.  C. 
A.  417,  certiorari  denied  38  S.  Ct  333, 
246  U.  S.  663,  62  L.  Ed.  928. 

Cited    without    definite    application. 

People  of  Porto  Rico  v.  Anierican  R. 
Co.  of  Porto  Rico  (C.  C.  A.)  254  F. 
369;  New  York  Cent  &  H.  R.  R.  Co. 
v.  General  Electric  Co.,  114  N.  B.  115, 
219  N.  y.  227,  reversing  judpraent  153 
N.  Y.  S.  478,  167  App.  Div.  726,  which 
reversed  judgment  146  N.  T.  S.  322, 
83  Misc.  Rep.  529. 


§  8598.  (Act  Feb.  19,  1903,  c.  708,  §  2.)     Parties  to  proceedings 
to  enforce  interstate  commerce  acts. 


Parties.— See  U.  S.  v.  Philadelphia  & 
R.  Ry.  Co.  (D.  C.)  232  F.  953. 

Under  this  section,  Comp.  St.  1916, 
§  8581,  and  equity  rules  37,  38  (Comp. 
St.  1916,  pp.  2512,  2513),  held,  that 
where  an  order  of  the  Interstate  Com- 
merce Commission  authorized,  and  a 
tariff  filed  thereunder  provided,  higher 
rates  to  four  certain  cities  than  to  cer- 
tain other  cities,  one  of  such  cities,  rep- 
resenting the  interest  of  its  citizens, 
and  traffic  associations  formed  for  the 
purpose  of  representing  jobbers  and 
merchants    in    the    three    other    cities. 


could  maintain  a  suit  to  enjoin  the  en- 
forcement of  such  order  and  tariff,  as 
they  were  within  the  rule  that  bills  may 
be  filed  in  the  name  of  unincorporated 
associations  and  parties  in  behalf  of 
others  similarly  situated,  and  more- 
over the  equity  rules  seem  to  contem- 
plate such  a  suit  for  the  common 
benefit  of  all,  where  the  parties  are 
numerous  and  have  a  oommon  or  gen- 
eral interest.  Merchants*  &  Manufac- 
turers' Traffic  Ass'n  of  Sacramento  v. 
U.  S.  (D.  C.)  231  F.  292. 


§  8599.  (Act  Feb.   19,  1903,  c.  708,  §  3.)     Equitable  proceedings 
to  prevent  discriminations,  etc.;    Expediting  Act  applicable. 

Cited  without  definite  application, 
See  U.  S.  V.  Philadelphia  &  R.  Ry.  Co. 
(D.  C.)  232  F.  953. 


§  8603.  (Act  Feb.  13,  1913,  c.  50,  §  1.)     Larceny  of  goods  in  inter- 
state commerce;    receiving  stolen  property. 

Constitutionality.— Congress,    in    the 
exercise  of  its  power   over  interstate 


commerce,  held  to  have  authority  to 
enact  this  section,  the  power  of  Con- 
gress being  analogous  to  the  police 
power;  and  fact  that  the  breaking  into 
a  railroad  car  for  the  purpose  of  com- 
mitting larceny  therein,  or  the  larceny 
itself,  may  be  punished  under  the  laws 
of  a  state,  does  not  invalidate  the  sec- 
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tion.    Morris  y.  U.  S.,  229  F.  516,  143 
C.  C.  A.  584. 

This  section  is  constitutional.  Fried- 
man V.  U.  S.,  233  F.  429,  147  C.  C.  A. 
365. 

Elements  of  offense.~Good8  belong- 
ing to  a  railroad  company,  and  being: 
transported  from  state  to  state  as 
freight,  falls  within  this  section,  and 
once  in  interstate  commerce  are  under 
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the  protection  of  this  section  until  they 
reach  their  ultimate  destination.  Fried- 
man V.  U.  &.  233  F.  429,  147  O.  C.  A. 
S65. 

One  receiving  goods  knowing  them  to 
be  stolen  takes  the  risk  of  their  hav- 
ing been  stolen  while  in  the  course  of 
interstate  commerce,  so  as  to  bring  the 
receiver  within  this  section.  Friedman 
V.  U.  S.,  233  F.  429,  147  C  C.  A.  365; 
Kasle  V.  U.  S.,  233  F.  878,  147  C.  C. 
A  552. 

T&Uymen  employed  by  a  railroad  held 
not  entitled  to  possession  of  goods,  so 
that  their  taking  was  larceny,  and  one 
knowingly  receiving  goods  stolen  in  in- 
terstate shipment  by  such  persons  is 
guflty  of  the  offense  of  receiving  such 
goods,  denounced  by  this  section.  Kasle 
V.  U.  S.,  233  F.  878, 147  C.  0.  A.  552. 

Under  this  section  it  was  immaterial 
that  accused  himself  stole  the  goods. 
U.  S.  V.  Sullivan  (D.  C.)  250  F.  632. 

If  station  agent  consented  to  con- 
signee's breaking  of  seals  on  car  con- 
taining interstate  shipment,  breaking 
was  not  unlawful,  within  this  section. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Gage 
(Ark.)  206  S.  W.  141. 

lodietmeat. — ^Indictments  under  this 
section  held  good  against  vafious  ob- 
jections. Morris  v.  U.  S.  (C.  C.  A.)  229 
F.  516;  Kasle  v.  U.  S.,  233  F.  878, 
147  C.  C.  A.  552. 

An  indictment  charging  that  defend- 
ants, in  violation  of  this  section,  un- 
lawfully broke  the  seals  on  a  car  con- 
taining an  interstate  shipment,  in  trans- 
it from  North  Carolina  to  Peoria,  in 
Illinois,  etc.,  and  Kansas  City,  in 
Missouri,  which  car  -was  then  and  there 
in  the  possession  of  the  Southern  Rail- 
way Company,  etc.,  is  not  defective; 
the  use  of  the  word  •there,"  in  con- 
nection with  the  railroad  company,  not 
rendering  the  indictment  a  mere  charge 
of  theft  from  a  car  in  Kansas  City,  Mo. 
Greenburg  v.  U.  S.  (C.  C.  A.)  253  F. 
728. 

Presamptions^— In  a  prosecution  un- 
der this  section  for  knowingly  receiving 
goods  stolen  while  ip  interstate  ship- 
ment, no  presumption  of  knowledge  is 
raised  by  accused's  possession  of  the 
goods,  and  an  instruction  so  declaring 
is  improper.  Kasle  y.  U.  S.,  233  F. 
878, 147  C.  C.  A.  552. 

Evidenosw— On  trial  for  entering  rail- 
road car  and  stealing  shoes  therefrom, 
question  asked  witness  for  purpose  of 
identifying  shoes  stolen,  though  ap- 
parently irrelevant  when  standing 
alone,  held  properly  admitted  ^  con- 
nection with  other  evidence;  and  evi- 
dence, if  insufficient  to  show  that  en- 
try was  within  the  district,  held  suffi- 
cient to  sustain  conviction  for  larceny, 
the  stolen  shoes  having  been  brought 
within  such  district,  for  possession  of 
property  recently  stolen,  if  unexplain- 
ed, in  connection  with  other  evidence 
■bowing  the  presence  of  the  defendant 


at  the  time  and  place  where  a  theft 
was   committed,   justifies   a   finding    of 
guilty.    Morris  v.  U.  S.,  229  F.  516,  143 
•  C.  C.  A.  584. 

On  trial  for  receiving  stolen  goods, 
evidence  that  officer,  who  watched 
case  being  taken  into  defendant's  store 
and  made  an  investigation,  was  watch- 
ing in  the  discharge  of  his  duty,  held 
proper.  Cuomo  v.  U.  S.,  231  F.  116, 
145.  C.  C.  A.  304. 

In  a  prosecution  for  receiving  stolen 
goods,  that  accused  took  them,  know- 
ing them  to  be  stolen,  may  be  estab- 
lished by  circumstantial  evidence. 
Kasle  V.  U.  S.,  233  F.  878,  147  C.  O. 
A.    552. 

In  a  prosecution  under  this  section 
for  breaking  the  seal  of  a  car  con- 
taining interstate  shipments  and  en- 
tering and  stealing  therefrom,  etc.,  evi- 
dence held  to  support  the  conviction. 
Greenburg  v.  U.  S.  (C.  C.  A.)  253  F. 
728. 

Jury  question^— On  trial  for  receiv- 
ing and  having  possession  of  stolen 
goods  in  violation  of  this  section,  evi- 
dence held  to  make  a  question  for  the 
jury.  Cuomo  v.  U.  S.,  231  F.  116,  145 
C.  C.  A.  304. 

In  action  against  railway  company 
and  its  agent  for  damages  because  of 
prosecution  maliciously  instituted  by 
agent  against  plaintiff  consignee  under 
this  section,  the  good  faith  of  the  agent 
held  under  the  circumstances  a  ques- 
tion for  the  jury.  Chicago,  R.  I.  &, 
P.  Ry.  Co.  V.  Gage  (Ark.)  206  S.  W. 
141. 

ln8tntction8.^Refusal  of  instruction 
as  to  evidence  of  good  character  or 
reputation  held  not  error;  the  instruc- 
tion given  having  been  even  more  fa- 
vorable to  defendants.  Morris  v.  U.  S., 
229  F.  516,  143  C.  C.  A.  584. 

In  a  prosecution  under  thts  section, 
for  knowingly  receiving  goods  while 
part  of  interstate  shipment,  charge  held 
improper,  allowing  the  jury  to  con- 
vict, regardless  of  accused's  knowl- 
edge, upon  finding  facts  were  such  that 
a  reasonable  person  would  have  doubt- 
ed his  transferror's  title.  Kasle  v.  U. 
S.,  233  F.  878,  147  C.  C.  A.  552. 

Verdict.— Where  defendants  were 
convicted  Qt  violating  this  section,  un- 
der indictments  charging  in  various 
counts,  that  they  broke  the  seal  of  a 
box  car  containing  an  interstate  ship- 
ment, that  they  entered  the  car,  that 
they  stole  therefrom,  and  that  they 
had  possession  of  the  stolen  property, 
the  verdict  was  not  repugnant,  on  the 
theory  that  a  conviction  on  the  last 
count  was  inconsistent  with  conviction 
on  the  other  counts.  Greenburg  v.  U. 
S.  (C.  C.  A.)  253  F.  728. 

Punishments— Where  defendants  were 
convicted  of  entering  a  railroad  car 
with  intent  to  commit  larceny,  and  of 
stealing  goods  therefrom,  but  the  pun- 
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ishnient  imposed  on  both  counts  was 
the  same  and  ran  concurrently,  they 
were  not  prejudiced,  even  though  there 
was  no  evidence  to  warrant  the  verdict 


of  guilty  on  one  count;  the  evidence 
clearly  warranting  a  conviction  on  the 
other.  Morris  v.  U.  3.  (0.  C.  A.)  229 
F.  516. 
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§  8604a.  (Act  Feb.  4,  1887,  c.  104,  §  20,  as*amended,  Act  June  29. 
1906,  c.  3591,  §  7,  Act  March  4,  1915,  c.  176,  §  1,  and  Act  Aug. 
9,  1916,  c.  301.)     Carmack  Amendment. 


I.  Constitutional  law.^This  section 
is  constitutional.  St.  Louis  &  S.  F. 
R   Co.  V,  Akard  (Okl.)  159  P.  344. 

|i/2«  Construction.  — The  Carmack 
Amendment  does  not  apply  to  any  cause 
of  action  arising  long  before  its  pas- 
sage. IVIissouri,  K.  &  T.  Ry.  Co.  v. 
Sealy,  39  S.  Ct.  97,  63  L.  Ed.  — . 

The  Carntack  Amendment  deals  only 
with  shipments  of  property,  and  not 
with  transportation  of  persons.  Chi- 
cago, R.  I.*  &  P.  Ry.  Co.  V.  Maucher, 
39  S.  Ct.  108,  63  L.  Ed.  — . 

This  section  refers  only  to  bills  of 
lading,  and  does  not  apply  to  action  by 
shipper  under  Act  April  25,  1871,  § 
1  (Kurd's  Rev.  St.  111.,  1915-16,  c. 
114,  §  118),  requiring  carriers  to  weigh 
shipments  of  grain  in  bulk  and  state 
weight  on  the  receipts  or  bills  of  lad- 
ing. Shellabarger  Elevator  Co.  v.  Illi- 
nois Cent.  R.  Co.,  116  N.  E.  170,  278 
111.  333. 

The  object  of  this  section  was  to 
help  and  not  to  hinder  interstate  ship- 
pers in  recovering  for  losses  of  goods 
while  in  transit,  and  it  should  be  con- 
strued in  the  light  of  such  purpose. 
Farmers*  Grain  Co.  of  Dorans  v.  Illi- 
nois Cent.  R.  Co.,  201  lU.  App.  261. 

Local  baggage  carrier,  transporting 
from  railroad  terminal  to  residences 
in  a  city,  though  performing  services 
connected  with  interstate  passenger 
traffic,  is  not  a  common  carrier  or  ex- 
press company,  subject  to  provisions  of 
this  section.  Noel  v.  Westcott  Ex- 
press Co.  (Sup.)  158  N.  Y.  S.  702,  95 
Misc.  Rep.  154. 
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The  opinion  of  the  Interstate  Com- 
merce Commission  as  to  interpretation 
of  the  Carmack  Amendment,  being  a 
practical  interpretation  of  the  law  by 
the  administrative  body  having  its  en- 
forcement in  charge,  is  entitled  to 
weight  in  construing,  the  law.  Haddad 
v.  Southern  Pac.  Co.  (Sup.)  173  N. 
Y.  S.  256. 

This  section  did  not  prohibit  a  tariff 
regulation  prohibiting  the  movement  of 
live  stock  on  shipper's  order  contract, 
that  ;s,  on  an  order  notify  bill  of  lad- 
ing, east  of  Chicago,  the  regulation  ap- 
plying to  all  carriage  of  live  stock 
freight  on  the  lines  of  all  common  car- 
riers east  of  Chicago;  such  regulation, 
though  it  incidentally  breaks,  inter- 
rupts, and  stops  an  originally  Intended 
through  and  continuous  shipment  of 
live  stock  freight  from  points  west  of 
Chicago  to  points  east,  is  not  forbid- 
den, because  Comp.  St.  1916,  §  8571, 
permits  a  break  in  good  faith  for  a 
necessary  purpose  and  without  intent 
to  avoid  or  unnecessarily  interrupt  the 
continuous  carriage  or  to  evade  the 
provisions  of  the  act,  and  the  first  car- 
rier east  of  Chicago  is  the  Initial  car- 
rier within  the  commerce  act.  Chesa- 
peake &  O.  Ry.  Co.  of  Indiana  v.  Na- 
tional Bank  of  Como>erce  of  Norfolk 
(Va.)  95  S.  E.  454,  certiorari  denied 
38  S.  Ct.  582,  247  U.  S.  519,  62  L. 
Ud.  1246. 

2.  State  regulation.-^ince  the  pas- 
sage of  this  section,  state  legislation, 
regulations,  and  policies  concerning  in- 
terstate commerce,  are  superseded  and 
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eoDtroDed  by  such  section.    Nashyille, 
C.  &  St.  L.  Ry.  Co.  V.  Camper  (Ala.)  78 
80.  d25;    Atlantic  Coast  Line  R.  Co. 
V.  Sandlin  (Fla.)  78  So.  667;    Florida 
East  Coast  Ry.  Co.  v.  Davis  (Fla.)  79 
So.   637;     Babbitt    v.    Grand    Trank 
Western  Ry.  Co.  (111.)  120  N.  B.  803; 
Sweetser  v.  Chicago  &  A.  R.  Co.,  106 
in.  App.  623;    Mueller   Grain    Co.   y. 
Chicago,  P.  &  St.  L.  R.  Co.,  200  111. 
App.  347;    O'Neill  &  Gyles  t.  Postal 
Telegraph-Cable  Co.,  201  lU.  App.  37; 
Ohil  Salt  Co.  v.  Baltimore  &  O.  R.  Co., 
204  lU.  App.  376;    K.  B.  Conover  & 
Cb.  V.  Baltimore  &  Ohio  Southwestern 
Railroad  Co.,  212  111.  App.  29;   Chesa- 
peake &  O.  Ry.  Co.  of  Indiana  v.  Jor- 
dan (Ind.  App.)  114  N.  E.  461;    Foster 
Lumber  Co.   v.  Atchison,  T.   &   S.   F. 
Ry.  Co.  (Mo.)  194  S.  W.  281;    Stubble- 
field  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo. 
App.)  184  S.  W.  149;  Harelson  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  191 
S.  W.  1068;  Aradalou  v.  New  York,  N. 
H.  k  H.  R.  Co..  114  N.  E.  297,  225 
Mass.  235;    Bamet  y.  New  York  Cent. 
&  H.  R.  R.  Co.,  118  N.  E.  625,  222  N. 
T.  195,  reyersins  judgment  153  N.  Y.  S. 
374,  167  App.  Diy.  738;   Toledo  &  O. 
C.  Ry.  Co.  y.  S.  J.  Kibler  &  Bros.  Co. 
(Ohio)  119  N.  E.  733,  certiorari  denied 
39  S.  Ct  10,  63  L.  Ed.  — ;    Dodge  & 
Dent  Mfg.  Co.  y.  Pennsylyania  R.  Co. 
(Sup.)  162  N.  Y.  S.  549,  175  App.  Diy. 
823:  Hadba  y.  Baltimore  &  O.  R.  Co. 
(Sop.)  170  N.  Y.  S.  769,  183  App.  Diy. 
555;  Meyers  y.  Cleveland,  C,  C.  &  St. 
L.  R,  Co.  (Sup.)  171  N.  Y.  S.  71,  183 
App.  Diy.  453;  Mayer  y.  Southern  Pac. 
Co.  (Man.  Ct.)  159  PJ.  Y.  S.  93,  95  Misc. 
Rep.  498;    Atchison,  T.   &  S.   F.   Ry. 
Co.  V.  Cooper   (Okl.)  175  P.  539;    St. 
Louis,  I.  M.  &  S.  Ry.  Co.  y.  Bentley 
(Okl.)  176  R  250;   Piper  y.  Boston  & 
M.  R.  R.  (Vt.)  97  A.  508;  Haglin-Stahr 
Co.  T.  Montpelier  &  W.  R.  R.  Co.  (Vt) 
102  A.  940. 

The  retention  of  an  interstate  ship- 
ment by  a  carrier  as  warehouseman 
under  the  provisions  of  its  bill  of  lad- 
ing held  a  terminal  service  under  the 
luterstate  Commerce  Act,  and  carrier's 
liability  as  warehouseman  held  gov- 
erned by  the  provisions  of  the  bill  of 
lading,  and  not  by  a  local  law  fisfing 
the  burden  of  proof  in  case  of  loss  by 
fire.  Southern  Ry.  Co.  v.  Prescott,  86 
S.  Ct  469,  240  U.  S.  632,  60  L.  Ed. 
836,  reversing  judgment  Prescott  *y. 
Southern  Ry.  Co.,  83  S.  E.  781,  99  S. 
C.  422. 

This  section  precludes  application  to 
interstate  shipment  of  a  local  law  in- 
vesting innocent  holder  of  bill  of  lading 
«1th  rights  not  available  to  shipper. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Har- 
old, 36  S.  Ct.  665.  241  U.  S.  371,  60 
L  Ed.  1050,  reversing  judgment  Harold 
T.  Atchison,  T.  &  S.  P.  Ry.  Co.,  144 
P.  823,  93  Kan.  456. 

Prior  to  the  Carmack  Amendment, 
rigfati  of  parties  where  carrier,  without 
{oods  being  delivered  to  it  for  shipment^ 


issued  bills  of  lading  to  shipper's  order, 
on  which  another  made  advances,  were 
governed  by  state  law.  Missouri,  K. 
&,  T.  Ry.  (>).  v.  Sealy,  39  S.  Ct.  97, 
63  L.  Ed.  — . 

Rule  that  contract  for  interstate  ship- 
ment of  goods  is  governed  by  law  of 
place  where  contract  is  made  has  no 
application,  where  subject-matter  oif 
contract  is  one  of  national  cognizance, 
and  Congress  has  enacted  laws  for  its 
complete  regulation.  Deavors  v.  South- 
ern Express  Co.  (Ala.)  76  So.  288. 

This  section  withdrew  from  states 
entire  subject-matter  of  regulating  in- 
terstate carriage  of  freight  and  pas- 
sengers, and  vested  it  exclusively  in 
Interstate  Commerce  Commission. 
Western  Union  Telegraph  Co.  v.  Smith 
(Ala.)  75  So.  393. 

Code  Ala.  1907,  §  4297.  making  void 
stipulations  forfeiting  rights  for  failure 
to  give  notice,  is  not  applicable  to  in- 
terstate shipments.  Nashville,  C.  & 
St  L.  Ry.  Co.  y.  Camper  (Ala.)  78  So. 
925. 

If  otherwise  entitled  to  recover,  the 
provisions  of  this  section  should  be  ac- 
corded appropriate  effect  ii^  determining 
the  liability  of  the  carrier  to  the  ship- 
per in  case  of  interstate  shipments.    Id. 

This  sectioD  supersedes  Civ.  Code 
Ga.  1910,  §  ^52,  in  so  far  as  it  con- 
flicts therewith  and  applies  to  inter- 
state shipments.  Central  of  Georgia 
Ry.  Co.  V.  Yesbik,  92  S.  E.  527,  146 
Ga.  709,  affirming  judgment  Yesbik  v. 
Central  of  Georgia  Ry,  Co.,  91  S.  E. 
274,  19  Ga.   App.  252. 

Civ.  Code  Ga.  1010,  §  2752,  authoriz- 
iiig  suits  against  last  connecting  car- 
rier receiving  goods  "as  in  good  order," 
was  superseded  by  this  9ection,  in  so 
far  as  the  state  statute  applies  to  in- 
terstate shipments  and  conflicts  with 
federal  act.  Southern  Ry.  Co.  v.  Mor- 
ris, 95  S.  E.  284,  147  Ga,  729,  revers- 
ing judgDient  Morris  v.  Southern  Ry. 
Co.,  91  S.  E.  878,  19  Ga.  App.  495. 
opinion  conformed  to  (App.)  95  S.  E. 
741. 

Since  the  passage  of  the  Carmack 
Amendment  the  special  regulations  and 
policies  j>t  particular  states  upon  the 
subject  of  a  carrier's  liability  for  loss 
or  damage  to  interstate  shipments,  and 
the  contracts  of  carriers  with  respect 
thereto,  have  been  superseded.  Dean 
y.  Belt  Ry.  Co.  of  Chicago,  210  111. 
App.  220. 

In  an  action  to  recover  for  injuries 
to  an  interstate  shipment  of  freight, 
the  federal  Interstate  Commerce  Act 
and  the  decisions  of  the  United  States 
courts  construing  it  control.  Simpson 
y.  Grand  Trunk  Western  Ry.  Co.,  210 
lU.  App.  269. 

Claim  for  loss  and  damage  to  inter- 
state shipment  of  grain  is  governed  by 
the  Carmack  Amendment  Shellabarger 
Elevator  Co.  v.  Illinois  Cent.  R.  Co., 
212  m.  App.  1. 

Suits   for   loss   of   and    damages    to 
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freight  in  transit  in  interstate  commerce 
are  exclusively  controlled  by  the  In- 
terstate Commerce  Act  and  amend- 
ments thereto,  known  as  th«  Garmack 
Amendment  of  1906  and  the  Cummins 
Amendment  to  the  Carmack  Amend- 
ment, adopted  in  1915.  E.  B.  Conover 
&  Co.  V.  Baltimore  &  O.  S.  W.  R.  Co., 
212   111.   App.   29. 

Since  this  section  deals  only  with 
the  carriage  of  goods,  it  did  not  sus- 
pend operation  of  Burns'  Ann.  St.  Ind. 
1914,  §  3897,  as  to  releases  of  liability 
of  carrier  of  passengers,  nor  Const. 
Kyw  §  196,*  prohibiting  carriers  from 
contracting  for  relief  from  their  com- 
mon-law liability.  Clark  v.  Southern 
Ry.  Co.  (Ind,  App.)  119  N.  E.  539. 

Allowance  of  an  attorney's  fee  in 
action  to  recover  for  loss  of  interstate 
shipment  for  which  provision  is  made 
in  Gen.  St  Kan.  1909,  §  7107,  is  un- 
warranted ;  as  the  federal  law  super- 
sedes the  state  statute,  and  the  recov- 
ery must  be  based  thereon.  Andrews  v. 
Union  Pac.  R.  Co.,  161  P.  600,  99 
Kan.  347. 

Laws  Minn.  1909,  c.  414  (Gen.  St. 
Minn.  1913,  §§  4322-4329),  making 
bill  of  lading  acquired  in  good  faith 
and  for  value  conclusive  that  carrier 
received  goods  specified  for  transpor- 
tation, does  not  apply  where  carrier's 
liability  arises  from  interstate  bill  of 
lading;  that  being  governed  by  .this 
section.  Lowitz  v.  Chicago,  St  P.,  M. 
&  O.  Ry.  Co.  (Minn.)  161  N.  W.  411. 

Code  Miss.  1906,  §  4853,  making  de- 
livering carriers  presumptively  liable 
for  damage  if  that  section  is  not  com- 
plied with,  held  superseded  as  to  in- 
terstate shipments  by  this  section,  and 
evidence  as  to  nonliability  was  errone- 
ously excluded.  Louisville  i&)  N.  R. 
Co.  V.  Price  (Miss.)  71   So.   161. 

The  effect  of  failure  to  give  written 
notice  of  claim  for  damages  to  live  stock 
within  a  certain  time,  as  required  by 
the  bill  of  lading,  is  determined  ex- 
clusively, as  to  interstate,  shipment, 
by  federal  statutes  and  decisions. 
Johnson  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  187  S.  W.  282. 

A  contract  that  operative*  of  a  dr- 
cuB  train  should  be  regarded  as  em- 
ploy^ of  circus  owners  and  not  of  rail- 
road, and  a  contract  of  a  circus  em- 
ploy6  releasing  claims  for  any  injury, 
are  not  controlled  by  the  Carmack 
Amendment  but  by  state  law.  Mau- 
cher  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Neb.)  159  N.  W.  422. 

In  an  action  for  damage  to  an  inter- 
state shipment '  Revisal  1905,  §  20.32, 
imposing  a  penalty  for  negligence,  is 
inapplicable.  Bivens  Bros  v.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  97  S.  B. 
216. 

On  account  of  this  section,  state  has 
no  authority  to  control  contracts  by 
carriers  pertaining  to  interstate  ship- 
ments, and  Const  art.  23,  $  9,  applies 
only  to  intrastate  shipments.    St  Louis 
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&  S.  F.  R.  Co.  V.  Wynn  (Okl.)  156 
P.  346. 

A  statutory  provision,  penalizing  a 
railroad  $50  for  not  paying  a  claim 
within  40  days,  held  invalid  when  ap- 
plied to  an  interstate  shipment  Tatum 
V.  Seaboard  Air  Line  Ry,  (S.  C.)  93 
S.  E.  123. 

The  Interstate  Commerce  Act  and  its 
amendments,  as  construed  by  the  Su- 
preme Court  of  the  United  States,  will 
control  the  interpretation  of  a  written 
contract  for  an  interstate  shipment  of 
live  stock;  and  a  written  contract  for 
interstate  shipment  of  live  stock  re- 
quiring notice  of  claim  for  damages, 
held  valid  under  the  Interstate  Com- 
merce Act  and  amendments,  the  laws 
of  Texas  to  the 'contrary  notwithstand- 
ing. Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Smyth  (Tex.  Civ.  App.)  189  S.  W. 
70. 

Where  cattle  are  injured  by  negli- 
gence of  the  carrier,  in  an  interstate 
shipment  state  statutes  as  to  validity 
of  carriage  contracts  have  no  applica- 
tion. Betka  v.  Houston  &  T.  C.  R. 
Co.    (Tex.   Civ.   App.)   189   S.   W.   532. 

Under  Act  Cong.  Feb.  4,  1887,  §  1, 
to  regulate  commerce,  as  amended  June 
18,  1910  (sections  7  and  15  [Comp,  St 
1916,  §  8563]),  a  provision  limiting  the 
liability  of  a  telegraph  company  for. 
an  interstate  message,  not  disapproved 
by  the  commission,  prevents  recovery 
of  the  statutory  penalty  for  delay  in 
delivering  such  message,  imposed  by 
Co(ie  Va.  1904,  §  1294h,  els.  5  and  6. 
Western  Union  Telegraph  Co.  v.  Boil- 
ing (Va.)  91  S.  E.  154. 

21/2*  Contract  of  8hipinent.^A  bill  of 
lading  is  nn  instrument  of  twofold  char- 
acter; it  is  at  once  a  receipt  and  a 
contract  for  carriage.  King  v.  Bar- 
barin,  249  F.  303,  161  C.  C.  A.  311: 
New  York  Cent  R  Co.  y.  Mutual 
Orange  Distributors  (C.  C.  A.)  251  F. 
230;  John  Vittuci  Co.  v.  Canadian  Pac. 
Ry.  Co.  (D.  C.)  238  F.  1005;  Central 
Railroad  of  New  Jersey  v.  Berry  (Sup.) 
165  N.  Y.  S.  1041,  99  Misc.  Rep.  560; 
Knapp  y.  Minneapolis,  St.  P.  &  S.  S. 
M.  Ry.  Co.,  159  N.  W.  81,  34  N.  D:  466; 
Jghn  Vittucci  Co.  v.  Canadian  Pac.  Ry. 
Co.  (Wash.)  174  P.  981. 

This  section,  requiring  carrier  receiv- 
ing interstate  shipment,  to  issue  bill  of 
lading  in  evidence  of  such  contract  does 
not  relieve  carrier  from  liability  on  con- 
tract of  shipment  entered  into  without 
bill  of  lading.  Barrett  v.  Northern  Pac. 
Ry.  Co.  (Idaho)  157  P.  1016;  Chesa- 
peake &  O.  Ry.  Co.  of  Indiana  y.  Jordan 
(Ind.  App.)  114  N.  E.  461;  Davis  v. 
Norfolk  &  S.  R.  R.  (N.  C.)  90  S.  E. 
123;  McRary  v.  Southern  Ry.  Co.  (N. 
C.)  94  S.  E.  107;  Norfolk  Southern  R. 
Co.  y.  Norfolk  Truckers*  Exchange,  88 
S.  E.  318,  118  Va.  650. 

No  new  contract  of  warehousing  in- 
dependent of  contract  of  carriage  held 
created  by  a  letter  from  the  carrier  to 
interstate   shipperi    where   goods    have 
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been  stored  for  nearly  tw(»  months  at 
<D  intermediate  point.  Western  Trans- 
it Co.  T.  A,  C.  Leslie  &  Co..  37  S.  Ct. 
133,  242  U.  S.  448,  61  L.  Ed.  423, 
reversing  judgment  A.  0.  Leslie  &  Co. 
T.  Western  Transit  Co.,  150  N.  Y.  S. 
1073,  165  App.  Div.  947. 

A  contract  for  the  transportation  of 
commodities  may  be  oral.  John  Vit- 
tnci  Co.  V.  Canadian  Pac.  Ry.  Co,  (D. 
C.)  238  F.  1005. 

Where  a  contract  for  the  shipment 
of  cotton  provided  that  the  contract 
was  executed  and  all  liability  there- 
under terminated  on  delivery  of  it  to 
t  steamship,  or  on  the  steamship  pier 
at  the  port,  the  railroad  did  not  con- 
tract for  the  shipment  ef  the  cotton  to 
the  foreign  port,  but  only  to  deliver  it 
to  the  connecting  carrier  as  the  ship- 
per's a^ent  in  time  for  its  shipment  by 
a  Rneoified  sailinp:  of  the  stenmship. 
Loaiarille  &  N.  R.  Co.  v.  Williams 
(.lla.)  73  So.  548. 

Where  there  was  no  special  contract 
regarding  carrier's  liability  for  ship- 
ment of  crude  oil,  the  common-law  rule 
of  liability  will  govern.  Atlantic  Coast 
Line  Rj.  v.  Enterprise  Cotton  Oil  Co. 
(Ala.)  74  So.  232. 

Express  company's  failure  to  deliver 
receipt  to  shipper  as  required  by  this 
section  imposes  on  company  highest  re- 
sponsibiKty,  and  law  implies  oblijrntion 
to  deliver  to  eonsi^ce  at  address  shown 
on  shipment  within  reasonable  time. 
Southern  Express  Co.  v.  Malone  (Ala. 
App.)  78  So  408,  certiorari  denied 
(Sap.)  Id.  990. 

Carrier    must    observe    directions  -of 
riiipper  as  to  routing,  especially  where 
greater    freight     charge    than     lawful 
charge  agreed  upon  will  be  incurred  if 
different  route  is  employed ;   and  where, 
W  of  lading  specified  legal  rate  of  19 
cents,  and   there    was  only   one   route 
OTer  Khich  shipment  could  be  made  at 
roch  rate,   carrier  was  sufficiently  ap- 
prised of  the  route  desired  by  the  ship- 
per.  Ex  parte  Tjouisville  &  N.  R.  Co. 
(Ala.)  79  So.  139. 
Receipt   isi^ued   by   express   company 
for    interstate    shipment     setting     out 
terms  of  shipment  on  acceptance  con- 
Btitutes  contract  binding   consignor  by 
reasonable       stipulations.    Lynch       t. 
Southern   Express   Co.,  90   S.   E.   655, 
18  Ga.   App.    761,   conforming   to   an- 
swers to  certified  questions   (Sup.)   Id. 
527. 

IJnder  this  section  the  fact  that  a 
shipper  of  live  stock  in  interstate  com- 
merce did  not  read  the  contract  of 
ibipment  at  the  time  of  signing  it 
vould  not  under  the  federal  law  re- 
Keve  hira  from  the  binding  force  of  the 
provisions  of  the  contract.  Sweetser 
▼.  Chicago  &  A.  R.  Co.,  196  111.  App. 
«23. 

In  an  action  for  damages  to  an  inter- 
state shipment  of  fruit  caused  by  de- 
fendant carrier's  negligence,  where  the 
plaintiff  bases  his  claim  on  an  oral  con- 


tract of  shipment,  it  is  not  incumbent 
upon  him  to  produce  or  account  for  the 
absence  of  a  bill  of  lading  before  he  can 
recover.  Cochrane  v.  Ghioago  Great 
Western   R.   Co.,   190   111.   App.   469. 

A  bill  of  lading  limiting  the  liability 
of  the  carrier  for  damages  for  delay 
in  shipment  of  live  stock  in  order  to  be 
binding  must  be  delivered  to  the  shipper 
at  tlie  time  the  stock  is  accepted  for 
carriage,  unless  thore  is  an  aerreoraent 
that  it  shall  be  delivered  at  a  future 
time.  Behrends  v.  Chicago.  U.  I.  & 
P.  Ry.  Co.,  198  111.  App.  236.     * 

If  bill  of  lading  is  not  furnished  the 
shipper  until  after  the  goods  are  fully 
accepted  by  the  carrier  under  an  oral 
arrangement,  the  bill  of  lading  con- 
stitutes no  part  of  the  contract,  and 
the  oral  agreement  governs:  and  a  spe- 
cial contract  limiting  liability  of  car- 
rier of  live  stock  is  unsupported  by 
consideration,  where  issued  and  accept- 
ed after  shipment,  unless  shipment  was 
made  imder  agreement  that  contract 
could  be  later  executed.  Chesapeake 
&  O.  Ry.  Co.  of  Indiana  v.  Jordan 
(Ind.  App.)  114  N.  E.  461. 

A  contract  for  continuous  interstate 
carriage,  to  be  partly  performed  in  the 
state  where  the  contract  is  executed, 
is  regarded  as  entire  and  indivisible,  and 
is  governed  by  the  law  of  the  place 
where  executed.  Clark  v.  Southern  Ry. 
Co.  (Ind.  App.)  119  N.  E.  539. 

That  defendant  express  company 
agreed  with  plaintiff  shipper  to  have 
cars  ready  in  time  for  shipment  to  go 
out,  so  as  to  connect  with  a  fast  pas- 
senger train,  would  not  show  a  special 
contract  for  through  and  direct  trans- 
portation of  the  cattle,  where  such 
train  was  not  scheduled  to  stop  at  way 
station,  destination  of  shipment  Ad- 
ams Express  Co.  v.  Burr  Oak  Jersey 
Farm  (Ky.)  206  S.  W.  173. 

A  bill  of  lading  is  to  be  construed 
strictly  against  the  •  carrier.  I^wis 
Poultry  Co.  v.  New  York  Cent.  R.  Co. 
(Me.)  105  A.  109. 

In  so  far  as  the  bill  of  lading  admits 
the  quantity,  quality,  or  condition  of 
the  goods  at  the  time  they  were  deliv- 
ered to  the  initial  carrier,  it  is,  as  be- 
tween the  parties,  a  mere  receipt  not 
necessarily  conclusive,  but  respecting 
the  transportation  and  delivery  of  the 
goods,  it  is  evidence  of  a  contract.    Id. 

A  shipper  of  live  stock  is  precluded 
from  contending  that  his  shipment  was 
not  made  under  the  bill  of  lading,  in 
view  of  his  signature  thereto  and  this 
section  requiring  a  written  contract  of 
shipment.  Johnson  V.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  187  S.   W.  282. 

The  bill  of  lading  required  to  be 
issued  by  a  carrier  of  interstate  com- 
merce by  this  section  constitutes  con- 
tract between  shipper  and  carrier.  Ar- 
adalou  v.  New  York,  N.  11.  &  H.  R. 
Co.,  114  N.  E.   297,  225  Mass.  235. 

Where  owner  and  consignee  of  fi.sh 
agreed   with  carrier   to   make   and    did 
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make  arranirement  to  replenish  ice  in 
car,  such  agreement,  subsequent  to  bill 
of  lading  was  valid,  and  bound  con- 
signee. EJmery  &  Co.  v.  Boston  &  M. 
.    R.  R.  (Mass.)  120  N.  E.  106. 

Issuance  of  bill  of  lading  carries  pre- 
sumption goods  were  delivered  to  rail- 
road issuing  bill  of  lading  as  a  common 
carrier.  Hill  Mfgj  Co.  v.  New  Or- 
leans, M.  &  C.  R.  R.  Co.,  78  So.  187, 
117  Miss.  548,  certiorari  denied  New 
Orleans  M.  &  C.  R.  Co.  v.  HiU  Mfg. 
Co.,  39  S.  Ct.  11,  63  L.  Ed. — 

An*  interpretation  ofl  contracts  for 
shipment  over  connecting  lines,  as  be- 
ing through  shipment,  making  the  in- 
itial carrier  liable  for  damages  wherev- 
er occurring,  is  favored;  and  where 
the  parties  contemplated  a  through  ship- 
ment, part  over  a  connecting  line,  at  a 
through  rate,  the  initial  carrier  does  not 
destroy  its  through  character  by  is- 
suing a  bill  of  lading  over  its  own  line 
only,  and  itself  reconsigning  the  goods 
to* the  connecting  carrier.  Keithley  & 
Quinn  v.  Lusk  (Mo.  App.)  189  S.  W. 
621. 

Parties  directed  to  ship  live  stock  for 
the  owner  have  implied  authority  to  do 
what  is  ordinarily  intrusted  to  such 
agents  and  to  execute  railroad  bills  of 
lading  coverinsr  shipment  required  in 
this  section.  Moler  v.  Louisville  &  N. 
R.  Co.  (Mo.  App.)  195  S.  W.  524. 

A  bill  of  lading  in  an  interstate  ship- 
ment must  be  regarded  as  containing 
the  entire  contract  upon  which  the  re- 
sponsibilities of  the  parties  rest.  Cud- 
*  ahy  Packing  Co.  v.  Bixby  (Mo.  App.) 
205  S.  W.  865. 

A  bill  of  lading  for  shipment  of  goods 
from  Kansas  City  to  New  Haven, 
Conn.,  containing  provision  requiring 
notice  in  writing:  of  loss  or  damage,  is 
an  "interstate  shipping  contract,"  made 
under  and  pursuant  to  this  section,  and 
must  be  construed  and  enforced  in  the 
light  of  that  act  and  in  view  of  the 
broad  governmental  policies  it  was  de- 
signed to  set  up  and  enforce,  and  must 
be  construed  similarly  as  to  originating, 
intermediate,    or    terminal   carrier.    Id. 

Under  the  Interstate  Commerce  Act, 
the  contract  between  the  shipper  and 
the  carrier  is  not  the  bill  of  lading 
alone,  but  the  bill  of  lading  plus  the 
schedules  and  tariffs  filed  as  required 
by  law.  D'Utasay  v.  Southern  Pac. 
Co.  (Sup.)  161  N.  y.  S.  222,  174  App. 
Div.  547. 

Under  Comp.  St.  1916,  §  8563,  and 
filed  and  posted  classification,  under 
which  ore  and  metallic  silver  were 
shipped,  held  that,  where  shipper,  with 
out  notice  of  intention  not  to  ship  sub- 
ject to  uniform  bill  of  lading,  availed 
itself  of  its  reduced  rate,  its  conditions 
were  binding  upon  parties.  Siebert  v. 
Erie  R.  R.  (Sup.)  163  N.  Y.  S.  111. 

Uniform  bill  of  lading,  prepared  by 
shipper  and  signed  by  carrier,  forming 
part  of  freight  specifications*  and  tar- 
iff schedules  filed  by  carrier  with  In- 
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terstate  Commerce  Commission,  in  force 
at  the  time  of  shipment,  determined 
rights  and  obligations  of  parties.  Bers 
V.  Erie  R.  Co.  (Sup.)  163  N.  T.  S.  114, 
176  App.  Div.  241, 

Under  this  section  an  interstate  car- 
rier had  no  authority  to  enter  into  any 
other  than  uniform  contract*  for  a 
live  stock  shipment,  and  is  liable  in  the 
same  measure  for  damage  to  shipment, 
though  it  failed  to  issue  bill  of  lading 
prescribed  by  federal  law.  Bryan  v. 
Louisville  &  N.  R.  Co.  (N.  C.)  93 
S.  B.  750. 

Memorandum  acknowledging  issue  of 
bill  of  lading,  stating  that  it  was  solely 
for  filing,  and  having  prefaced  to  sig- 
nature statement  that  signature  ac- 
knowledged only  amount  prepaid,  held 
only  a  receipt  for  moiiey  prepaid  on 
shipment.  McRary  <v.  Southern  Ry. 
Co.  (N.  C.)  94  S.  E.  107. 

A  bill  of  lading  or  other  receipt  is 
not  ordinarily  essential  to  a  complete 
delivery  of  goods  for  transportation, 
but  when  duly  issued  it  is  competent 
evidence  of  delivery  to  the  carrier  for 
shipment;  and  in  absence  of  statutory 
rule  or  express  stipulation,  primary 
liability  of  carrier  of  goods  does  not 
depend  on  whether  a  bill  of  lading  has 
been  issued,  but  whether  there  has 
been  a  complete  delivery  by  the  owner 
of  the  goods  to  the  carrier  for  purpose 
of  transportation.  Knapp  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.,  159 
N.  W.  81,  34  N.  D.  466. 

Under  this  section  the  reception  of 
freight  for  transportation  from  one 
state  to  another  imposes  liability  on 
the  initial  carrier  for  the  whole  route, 
and  the  contract,  becomes  one  for 
through  carriage.  Chesapeake  &  O. 
Ry.  V.  W.  T.  Ward  Lumber  Co.,  1  Ohio 
App.  164,  35  Ohio  Cir.  Ct.  R.  594. 

Where  jeweler,  returning  diamonds  to 
company  which  had  submitted  them  for 
inspection,  filled  in  receipt  of  express 
company,  excepting  rate  and  agent's 
signature,  agent  inserting  rate,  signing 
receipt,  delivering  it,  and  receiving 
package,  acceptance  of  receipt  by  jew- 
eler made  its  provisions  binding  upon 
him.  Tribblc  v.  Southern  Express  Co. 
(S.  C.)  90  S.  E.  712. 

Law  of  the  place  where  a  contract 
for  shipment  of  goods  is  made  must,  in 
absence  of  proof  of  contrary  intention 
of  parties,  be  looked  to  for  creation  of 
obligations  imposed  by  and  interpreta- 
tion of  any  rights  arising  out  of  it. 
Model  MUl  Co.  v.  Carolina,  C.  &  O. 
Ry.  Co.,  188  S.  W.  936,  136  Tenn.  211. 

An  interstate  shipment  of  live  stock 
may  be  made  on  an  oral  contract.  Kan- 
sas City,  M.  &  O.  Ry.  Co.  v.  Hansard 
(Tex.  Civ.  App.)  184  S.  W.  329. 

Where  initial  carrier  furnishes  cars 
for  stock  without  requiring  a  written 
contract  of  the  shipper  and  presents 
one  before  the  cars  are  to  start,  which 
the  shipper  signs  without  reading  and 
to  secure  passage,  the  contract  is  not 


Ch.B) 


BILLS  OF  LADING 


§  8604a 


bioding  on  him.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  White  CTex.  Civ.  App.)  188 
S.  W.  714. 

Under  this  section,  Gomp.  St  1916, 
H  8563,  8569,  and  other  sections  mak- 
iiif  fnrnishins  of  cars  a  part  of  "trans- 
poFtation,"  contract  or  bill  of  lading 
fixing;  conditions  of  liability  for  fail- 
ure to  furnish  cars  pursuant  to 
previous  oral,  agreement  held  control- 
ling, 80  that  plaintiff  cannot  recover,  on 
the  alleged  previous  oral  contract.  At- 
chison, T.  &  S.  F.  Ry.  Ck).  v.  Smyth 
(Tex.  Civ.  App.)  189  S.  W.  70. 

The  written  contract  for  an  inter- 
state shipment,  contemplated  by  this 
section,  being  free  from  fraud,  prevails 
over  the  precedent  oral  contract,  so 
that  provision  of  the  written  contract 
for  notice  of  daim  of  damages,  if  rea- 
sonable, controls.  Panhandle  &  S.  F. 
Ry.  Co.  V.  Bell  (Tex.  Civ.  App.)  189 
S.  W.  1097. 

Goods  having  been  accepted  by  car- 
rier for  shipment,  it  is  liable  for  burn- 
ing thereof  before  shipment,  notwith- 
standing bill  of  lading  had  not  been  is- 
saed,  and  noncompliance  with  any  re- 
qnirement  of  Interstate  Commerce  Com- 
mission for  tagging  goods.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Compania  Hu- 
lera  de  Mondova  (Tex.  Civ.  App.)  2M 
8.  W.  236. 

Contract  for  interstate  shipment  of 
cattle  over  certain  lines  within  certain 
period,  so  as  to  require  but  one  feeding 
and  watering  en  route,  and  so  as  to  ar- 
rive on  a  specified  day,  held  void  as 
disciiminating  between  shippers  in  con- 
travention of  Comp,  St.  §  8597,  and 
this  section.  Texas  &  P.  Ry.  Co.  v. 
West  Bros.  (Tex.  Civ.  App.)  207  S.  W. 
918. 

Though  a  carrier's  instructions  to 
onpioy^s  required  receipt  to  be  given 
for  goods  when  received,  an  agent's  ac- 
ceptance of  goods  for  shipment  without^ 
^ng  a  receipt  can  bind  it,  as  regards 
liability  for  their  loss.  Dionne  v.  Amer- 
ican Express  Co.  (Vt)  101  A.  209. 

Where  interstate  shipment  of  liquor 
was  not  routed  by  customary  route, 
carrier  was  not  bound  to  deliver  to  ir- 
fttpdnsible  delivery  company  within 
state,  but  had  right  to  cause  deviation 
from  designated  route.  State  v. 
Great  Northern  Ry.  Co.,  167  P.  103, 
98  Wash.  197. 

Where  the  bill  of  lading  is  handed  to 
the  shipper  after  the  goods  have  been 
shipped,  and  it  is  too  late  for  him  to 
recede,  he  will  not  be  bound  by  its 
terms.  John  Vittucci  Co.  v.  Canadian 
Pac.  Ry.  Co.  (Wash.)   174  P.  981. 

See,  also,  notes  15-23,  under  this 
section. 

3.  Liability    of    Initial    carHer.^-See 

note  27,  'under  this  section. 

Under  this  section  a  carrier  which 
receives  an  interstate  shipment  routed 
by  it  over  another  carrier's  line  is 
liable  for  any  damage  from  negligence 
in  transportation,   whether    the    dam- 


age occurs  on  its  line  or  that  of  the 
connecting  carrier.  Fred  Henderson  & 
Walters  v.  Atlantic  Coast  Line  Ry. 
Co.  (Ala.)  76  So.  300;  St  Louis,  L  M. 
&  S.  Ry.  Co.  V.  Cunningham  Commis- 
sion Co.,  188  S.  W.  1177,  125  Ark. 
577;  Barrett  v.  Northern  Pac.  Ry.  Co. 
(Idaho)  157  Pac.  1016;  Southern  Ry. 
Co.  V.  Avey,  191  S.  W.  460,  178  Ky. 
598;  Lewis  Poultry  Co.  v.  New  York 
Cent.  R.  Co.  (Me.)  105  A.  109;  O'Briant 
V.  Pry  or  QAo.  App.)  195  S.  W.  759; 
St.  Louis  &  8.  F.  R.  Co.  v.  First  Nat. 
Bank  (Okl.)  171  P.  467;  Bi|ker  v.  Mem- 
phis, D.  &  O.  Ry.  Co.  (Tex.  Civ.  App.) 
208  S.  W.  182;  Haglin-Stahr  Co.  v. 
MontpeUer  &  W.  R.  R.  Co.  (Vt.)  102 
A.  &I0;  Chesapeake  &  O.  Ry.  Co.  of 
Indiana  v.  National  Bank  of  Com- 
merce of  Norfolk  (Va.)  95  S.  E.  454, 
certiorari  denied  38  S.  Ct  582,  247  U. 
S    519,  62  L.  Ed.  1246. 

This  section  applies  to  damages  caus- 
ed by  delay  in  transportation  as  well 
as  to  injuries  to  the  property.  Van 
Epps  V.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  89  S.  B.  1035;  Gulf,  O.  &  8. 
F.  Ry.  Co.  V.  Nelson  (Tex.)  192  S. 
W.  1056,  affirming  judgment  (Civ.  App.) 
139  S.  W.  81,  certiorari  denied  38  S. 
Ct  13,  62  L.  Ed.  534. 

Under  this  section,  initial  carrier  of 
interstate  shipment  is  liable  for  mis- 
delivery by  terminal  carrier.  King  v. 
Barbarin,  249  F.  303,  161  C.  C.  A. 
311. 

Under  this  section,  making  the  initial 
carrier  liable  to  the  holder  of  the  bill  of 
lading  for  loss  of  property,  such  liability 
extends  to  a  misdelivery  of  the  property 
by  the  final  carrier.  Kemper  Mill  Co.  v. 
MiHSouri  Pac.  Ry.  Co.,  186  S.  W.  8,  193 
Mo.  App.  466,  tralisferred  from  Su- 
preme Court  Kemper  Mill  &  Elevator 
Co.  V.  Same,  178  S.  W.  502. 

Terms  of  original  bill  of  lading  for 
interstate  shipment  given  under  Act 
June  29,  1906,  could  not  be  altered  by  a 
second  bill  of  lading  issued  by  connect- 
ing carrier.  Missouri,  K.  &.T.  Ry.  Co. 
of  Texas  v.  Ward,  37  S.  Ct  617,  244  U. 
S.  383,  61  L.  Ed.  1213,  affirming  judg- 
ment Missouri,  K.  &  T.  Ry.  Co.  v. 
Same  (Tex.  Civ.  App.)  169  S.  W.  1035. 

Acceptance  by  shipper  of  interstate 
shipment  of  second  bill  of  lading  from 
connecting  carrier  held  not  a  waiver  of 
any  rights  accruing  und^r  the  original 
bill  issued  under  Act  June  29,  1006,  by 
initial  carrief.    Id. 

Where  martial  law  was  declared  in  a 
flood  district  and  at  the  sugj^estion  of 
the  carrier  a  shipment  of  chickens  was 
appropriated  by  the  military  authorities, 
the  carrier,  having  caused  appropria- 
tion, cannot  defeat  recovery  by  the  ship- 
per on  the  ground  that  there  was  a  con- 
fiscation. Chicago  &  E.  I.  R.  Co.  v. 
Collins  Produce  Co.,  235  F.  857,  149  C. 
C.  A.  169. 

Where  railroad  company  made  allow- 
ance of  freight  because  consignee  fur- 
nished its  own  tank  car,  company,  exer- 
cising no  right  over  car,  except  for  lim- 
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ited  purpose  of  transporting  Bhipment, 
should  not  be  treated  as  lessee,  and  ex- 
pected to  use  same  care  as  if  car  had 
been  its  own.  Alabama  &  V.  Ry.  Co.  v. 
American  Cotton  Oil  Co.,  249  F.  308, 
161  C.  C.  A.  316. 

Railroad  contracting  to  carry  cotton 
to  port,  and  to  deliver  to  ocean  carrier, 
was  not  able  for  ocean  carrier's  failure 
to  transport,  where  road  delivered  it  on 
pier  where  steamship  was  loading  in 
ample  time  for  loading.  I;ouisville  &, 
N.  R.  Co.  V.  WUliams  (Ala.)  73  So.  548. 

Initial  carrier  was  not  liable  for  dam- 
ages to  cattle  while  being  transported 
over  local  road  after  reaching  destina- 
tion, although  there  was  a  custom  be- 
tween consignee  and  connecting  carrier 
allowing  such  ^  extra  transportation. 
Fred  Henderson  &  Walters  V.  Atlantic 
Coast  Line  Ry.  Co.  (Ala.)  76  So.  309. 

Where  a  shipper  left  his  cattle  in 
loading  pen  and  car  where  they  could 
not  be  fed  or  watered,  relying  on  state- 
ment of  railroad  agent  that  train  would 
take  them  during  that  night  and  they 
were  not  taken  until  5  o'clock  next  day, 
the  carrier  was  negligent,  and  shipper 
could  recover  loss  sustained.  Chicago, 
R,  I.  &  P.  Ry.  Co.  V.  Stallings  (Ark.) 
201  S.  W.  294. 

A  common  carrier  of  live  stock  must 
provide  proper  facilities  for  loading, 
transporting,  and  delivery,  and  during 
transportation  take  reasonable  precau- 
tions to  insure  safe  delivery.  Walton 
Land  &  Timber  Co.  v.  Louisville  &  N. 
R.  Co.  (Fla.)  72  So.  485. 

Without  a  valid  contract,  relation  of 
carrier  is  not  changed  to  that  of  ware- 
houseman as  to  shipment  of  goods  until 
it  has  reached  destination,  and  notice 
thereof  has  been  given  the  consignee, 
and  he  has  been  allowed  a  reasonable 
time  to  remove  or  reject  the  goods.  At- 
lantic Const  Line  R.  Co.  v.  Sandlin 
(Fla.)  78  So.  667. 

On  consignee's  refusal  of  shipment, 
the  carrier  must  notify  shipper  and  hold 
the  goods  Subject  to  his  orders,  though 
the  consignee  might  have  given  verbal 
directions  for  their  return.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Malsby  Co. 
(Ga.  App.)  96  S.  E.  710. 

The  obligation  of  the  initial  carrier 
ceases  when  the  shipment  reaches  in 
good  condition  its  original  destination. 
Barrett  v.  Northern  Pac.  Ry.  Co. 
(Idaho)  157  P.  1016. 

An  initial  carrier  which  contracts  to 
deliver  goods  beyond  its  terminus  to  a 
commis.<«ion  company  is  responsible  for 
the  negligence  or  default  of  a  connect- 
ing carrier,  a  stockyards  company,  in 
neglecting  to  promptly  place  several 
carloads  of  hogs  at  the  chutes  of  the 
commission  company.  Fesser  v.  Chica- 
go &  I.  M.  Ry.  Co.,  193  111.  App.  432. 

Under  this  section  the  initial  carrier, 
despite  a  change  in  the  destination  with 
its  consent,  is  liable  for  damage  occur- 
ring to  the  shipment  while  in  charge  of 
the  connecting  carrier  en  route.    Ches- 
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ney  v.  Union  Pac.  Ry.  Co.,  209  IlL  App. 
494. 

Under  this  section  the  carrier  is  not 
liable  for  shrinkage  of  interstate  ship- 
ment of  grain,  unless  the  shrinkage  is 
due  to  its  own  fault.  Shellabarger  Ele- 
vator Co.  V.  Illinois  Central  Railroad 
Co.,  212  IlL  App.  1. 

If  the  initial  carrier  merely  contracts 
to  transport  live  stock  to  a  point  where 
it  meets  the  connecting  carrier,  it  is  not 
liable  for  neglect  of  other  carriers  in 
subsequent  transportation.  Quillen  v. 
Minneapolis  &  St.  L.  R.  Co.  (Iowa)  164 
N.  W.  779. 

If  final  carrier  by  its  negligence  caus- 
es loss  of  goods  at  destination  before 
reasonable  time  for  delivery  to  con- 
signee has  elapsed,  initial  carrier  is  lia- 
ble under  this  section  for  such  loss, 
though  intermediate  connecting  carrier 
is  not.  Adams  Seed  Co.  v.  Chicago 
Great  Western  R.  Co.  (Iowa)  165  N. 
W.  367. 

Where  bill  of  lading  contained  direc- 
tion that  shipment  go  to  designated 
place,  and  another  direction  to  stop  in 
transit,  one  direction  is  no  more  potent 
than  the  other ;  the  bill  being  cbnstrued 
as  a  whole.  Sheldon  v.  Chicago,  B.  & 
Q.  R.  Co.  (Iowa)  169  N.  W.  189. 

Carrier  breaching  its  stipulation  to 
carry  grain  to  certain  point  and  there 
deliver  it  to  a  connecting  carrier,  with 
resulting  loss  to  the  shipper,  is  liable  in 
an  action  for  breach  of  contract.  Ben- 
nett V.  Missouri  Pac.  Ry.  Co.,  164  P. 
1084,  100  Kan.  537. 

As  a  common  carrier  it  was  the  dnty  of 
defendant  express  company  to  transport 
plaintiff's  cattle  within  a  reasonable 
time,  no  time  being  stipulated;  but  fact 
that  fast  passenger  train,  which  was  not 
scheduled  to  stop  at  destination,  de- 
tached cars  containing  plaintiff's  cattle 
and  left  them  on  a  side  track,  causing 
delay  of  four  hours,  held  not  to  make 
defendant  liable  for  negligent  delay, 
where  shipment  was  carried  to  destina- 
tion by  first  train  following  which  stop- 
ped at  destination.  Adams  Express  Co. 
V.  Burr  Oak  Jersey  Farm  (Ky.)  206  S. 
W.  173. 

The  loss  of  goods  confided  to  a  com- 
mon carrier  for  transportation  has  char- 
acteristics which  differentiate  it  from 
all  others,  and  cause  of  action,  if  there 
be  such,  flows  from  default  of  obligation 
of  carrier.  Lewis  Poultry  Co.  v.  New 
York  Cent.  R.  Co.  (Me.)  105  A.  109. 

The  liability  imposed  by  this  section 
on  initial  carriers  from  point  of  ship- 
ment to  point  of  destination,  is  inclusive 
of  that  which  is  caused  by  neglect  as 
well  as  of  that  caused  by  positive  act. 
Id. 

Consequences  to  car  of  fish  from  con- 
signee's own  failure  to  provide -suflici en t 
ice  are  not  imputable  to  carrier.  Emery 
&  Co.  V.  Boston  &  M.  R.  R.  (Mass.)  120 
N.  E.  106. 

A  common  carrier's  duty  is  to  safely 
transport  goods  properly   prepared  •  for 
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shipment  and  in  good  condition,  accept- 
ed for  such  purpose*  to  their  destination 
safely  and  with  reasonable  dispatch.  A. 
F.  YoaoK  &  Co.  Y.  Grand  Rapids  &  L 
R.  Co.,  167  N.  W.  11,  201  Mich.  39. 

A  railroad  is  not  required  to  watch  a 
car  of  live  stock  side-tracked  in  a  rail- 
road yard  to  see  that  it  is  not  injured 
and  moved.  Illinois  Gent.  R.  Co.  y. 
Wm.  Atkinson  &  McDonald  Co.,  74  So. 
616, 113  Miss.  678. 

Where  a  carrier  gave  bill  of  lading 
showing  that  cotton  received  was  to  be 
compressed  at  owner's  risk  aj^d  expense, 
facts  held  to  show  that  cotton  was  de- 
livered to  the  railroad  company  as  ware- 
houseman, Chas.  W.  Sheppard  Cotton 
Co.  V.  New  Orleans,  M.  &  C.  R.  Co. 
(Miss.)  78  So.  193. 

Carrier,  issuing  bills  of  lading  on 
goods  rec«»i\ed  by  compress  company 
with  which  it  had  contract  for  prepar- 
ing cotton  for  shipment  provided  that 
compress  company  should  reimburse 
carrier  for  storing  and  handling,  is  lia- 
ble for  loss  caused  by  negligence  of  com- 
press company.    Id. 

Where  cotton  received  by  carrier  un- 
der bill  of  lading,  and  placed  with  com- 
press company  fop  preparation  for  ship- 
nient,  was  burned  by  fire  caused  by 
sparks  originating  from  defective  chim- 
ney of  carrier,  in  close  proximity  to 
compress,  the  carrier  was  negligent  as 
•warehouseman.    Id. 

Under  this  section,  liability  of  initial 
carrier  for  goods  consumed  by  fire  while 
rid^tracked  along  line  of  connecting 
carrier  before  reaching  destination  is 
not  limited  to  loss  caused  by  some  af- 
firmative act  of  connecting  carrier.  Ya- 
wo  &  M.  V.  R.  Co.  V.  Craig  (Miss.)  79 
So.  102. 

A  common  carrier  is  responsible  for 
all  losses  except  those  occasioned  by  act 
of  God  or  public  enemy,  except  as  it 
may  stipulate  in  its  contract  against 
common-law  liability.  Id. 
.  Defendant  undertaking  in  the  first  in- 
stance to  carry  only  to  J.,  the  end  of 
its  line,  and  afterwards  at  J.  undertak- 
ing to  carry  to  another  point  in  the 
nme  state  over  the  line  of  another,  is 
liable  for  the  negligence  of  the  other  as 
it«  agent  Keithley  &  Quinn  y.  Lusk 
(Mo.  App.)  189  S.  W.  C21. 

A  common  carrier  must  furnish  safe 
Nicies  for  transporting  goods  received 
for  that  purpose,  and  is  liable  for  fur- 
nishing defective  cars,  unless  the  ship- 
per himself  selects  the  car,  knowing  the 
defect  and  danger,  and  tUere  are  other 
ears  free  from  defects  reasonably  avail- 
able. McDaniel  Milling  Co.  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  191  S.  W. 
1021. 

Unauthorized  delivery  of  car  to  ship- 
per by  terminal  carrier  without  surren- 
^r  of  bill  of  lading  under  Interstate 
(^ommerce  Act  rendered  initial  carrier 
liable,  either  in  tort  for  conversion  of 
car  or  for  breach  of  contract  of  car- 
riage.   Peycke  Bros.  Commission  Co.  y* 
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Sandstone  Co-op.  Co.,  191  S.  W.  1088, 
195  Mo.  App.  417. 

Carrier  is  not  liable  for  injuries  to 
animals  being  transported  where  such 
injuries  result  from  propensities  of  ani- 
mals themselves,  or  from  attacks  of  the 
other  animals.  Robinson  v.  Bush,  200 
S.  W.  75T,  199  Mo.  App.  184. 

Common  carrier  is  liable  for  all  loss 
or  injury  not  due  to  act  of  God  or  pub- 
lic enemy,  inherent  nature  or  qualities 
of  goods,  or  act  or  fault  of  owner  or 
shipper,  although  as  to  those  excepted 
cases  carrier  may  be  liable  by  reason  of 
negligence.    Id. 

Where  carrier  of  live  stock  undertook 
to  erect  a  partition  in  a  car  so  as  to 
separate  the  animals,  it  must,  regardless 
of  the  primary  duty  of  erecting  the  par- 
tition, construct  a  reasonably  safe  one. 
Crow  v.  Bush  (Mo.  App.)  200  S.  W. 
762. 

Where  express  company  issued  bill  of 
lading,  and  received  carrying  charges  at 
St.  Louis,  acknowledging  receipt  of 
carload  of  agricultural  implements  for 
shipment  to  Mexico,  it  could  not  escape 
liability  for  nondelivery  of  part  of 
goods,  on  theory  that  it  was  a  mere  for- 
warding agent,  actually  taking  charge  of 
goods  at  Weehawken.  John  Deere  Plow 
dk).  V.  American  Express  Co.  (Mo.  App.) 
203  S.  W.  488. ' 

When  a  carrier  delivered  goods  to  the 
consignee,  the  title  having  passed,  its 
liability  as  common  carrier  terminated, 
and  when  it  then  delivered  the  goods  to 
another  at  the  consignee's  request  it 
was  acting  as  the  latter's  agent.  Hayea 
v.  Wells  Fargo  &  Co.  Express  (Mo. 
App.)  206  S.  W.  229. 

Whether  the  receiving  carrier  took  as 
initial  carrier  or  as  agent  for  another 
carrier  it  is  not  liable  for  the  loss  of 
goods  burned  at  the  point  of  loading, 
where  it  had  turned  over  whatever  con- 
trol it  had  to  the  next  carrier  before  the 
fire.  Central  Nat.  Bank  v.  Pryor  (Mo. 
App.)  207  S.  W.  298. 

This  section  does  not  change  the  com- 
mon-law rule  as  to  effect  of  act  of  God 
in  excusing  carrier  from  loss  resulting 
proximately  from  it.  Barnet  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  118  N.  B. 
625,  222  N.  Y.  195,  reversing  judg- 
ment 153  N.  T.  S.  374,  167  App.  Div. 
738. 

In  absence  of  limiting  contract,  car- 
rier is  liable,  as  in  case  of  inanimate 
property,  for  transportation  of  live  ani- 
mals, except  as  to  injuries  arising  from 
their  nature  aud  propensities,  and  which 
diligent  care  cannot  prevent;  and  where 
carrier  departs  from  stipulated  route,  it 
is  liable  for  exposing  its  vitality  to  such 
route,  and  is  required  to  show  that  de- 
parture did  not  contribute  to  its  death, 
this  section  not  disturbing  such  com- 
mon-law liability.  Ely  v.  Barrett  (Sup.) 
168  N.  Y.  S.  419,  181  App.  Div.  176, 
appeal  dismissed  120  N.  E.  (50. 

Under  Interstate  Commerce  Act,  lia- 
bility of  a  carrier  cannot  be  enlarged  by 
form  of  action.    Id. 
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Where  a  pair  of  wheels  on  a  car  car- 
rying poultry  were  worn  through  the 
chill  or  tread,  due  to  continuous  wear, 
and  not  unfair  handling,  the  carrier 
was  not  negligent,  nor  was  there  unrea- 
sonable delay,  where  the  car  was  taken 
from  the  train,  new  wheels  put  on,  and 
the  car  forwarded  on  the  next  fast 
freight ;  total  loss  of  time  being  2  hours 
and  42  minutes.  Fleck  &  'Hillman  v. 
Delaware,  L.  &  W.  R.  Co.  (Sup.)  172  N. 
Y.  S.  129. 

If,  under  this  section,  initial  carrier 
may  be  liable  for  failure  of  final  carrier 
to  notify  consignor  of  nonacceptance  by 
consignee,  it  is  only  where  ft  was  final 
carrier's  duty  to  notify.  Markowitz  v. 
New  York  Cent.  R.  Co.  (Sup.)  172  N. 
Y.  S.  233. 

Where  carrier  attempted  to  deliver 
goods,  but  consignee  obtained  order  of 
attachment  against  them,  whereupon 
the  consignor  requested  the  carrier  to 
return  them,  and  it  required  the  con- 
signor to  sign  an  indemnity  contract 
holding  it  harmless  from  liability  in  re- 
turning them,  and  constituting  the  car- 
rier or  connecting  road  consignor's 
agent,  the  carrier  was  not  liable  for  loss 
of  goods  while  being  returned.  Peugeot 
Auto  Import  Co.  v.  New  York  Cent. 
R.  Ck>.  (Sup.)  173  N.  Y.  §.  455. 

A  carrier  is  not  liable  for  damages  to 
live  stock  in  transit  caused  by  an  ani- 
mal's viciousness  or  by  the  viciousness 
of  other  animals.  Teeter  v.  Southern 
Express  Go.  (N.  C.)  90  S.  E.  761,  rear- 
gument  denied  Id.  927. 

Where  there  has  been  an  antecedent 
delay  in  shipment,  followed  by  an  un- 
precedented flood  coming  within  the 
term  "act  of  God,"  and  the  carrier  has 
failed  to  exercise  due  care  after  discov- 
ery thereof,  it  will  be  liable  for  destruc- 
tion of  goods  in  transit;  but  an  ante- 
cedent delay,  without  other  act  or  neg- 
ligence, will  not  render  carrier  liable. 
Toledo  &  O:  C.  Ry.  Co.  v.  S.  J.  Kibler 
&  Bros.  Co.  (Ohio)  119  N.  E.  733,  cer- 
tiorari denied  39  S.  Ct.  10,  63  L. 
Ed.  — . 

Dipping  cattle  by  a  railroad  company 
under  quarantine  laws  is  a  part  of  the 
service  required  by  the  shipping  con- 
tract, and  negligence  in  its  performance 
must  be  measured  by  the  terms  of  that 
contract.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Skinner  (Okl.)  160  P.  875. 

Where  a  carrier  contracted  to  trans- 
port com  over  line  of  a  connecting  car- 
rier w^hich  allowed  milling  in  transit 
privilege,  and  breached  its  contract,  de- 
livering shipment  over  the  line  of  an- 
other carrier,  thus  depriving  consignee 
of  such  privilege,  carrier  is  liable  for  all 
damages  proximately  resulting.  St. 
Ix)uis  &  S.  F.  R.  Co.  V.  Wm.  Bondies 
&  Co.  (Okl.)  166  P.  179. 

Under  this  section  an  initial  carrier  is 
liable  for  the  terminal  carrier's  failure 
to  notify  shipper  of  nondelivery  of  goods 
shipped.  Stoddard  Lumber  Co.  v.  Ore- 
gon-Washington R.  &  Nav.  Co.,  165  P. 
363,  84  Or.  399. 
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Where  a  carrier  is  unable  to  deliver 
goods  which  have  been  shipped  through 
connecting  carriers,  under  this  section 
the  initial  carrier  is  not  relieved  of  its 
duty  to  notify  the  consignor  because  the 
terminal  carrier  did  not  know  his  resi- 
dence.   Id. 

Liability  as  initial  carrier  of  inter- 
state carrier  o£^  freight,  which,  by  mis- 
take of  consignor,  carried  shipment  to 
Woodruff,  S.  C,  instead  of  Woodford, 
S.  C,  ended  with  delivery  at  Woodruif, 
where  consignor  corrected  mistake. 
Jeffcoat  V.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  96  S!  E.  616. 

Where  contract  for  shipment  of  Uve 
stock  did  not  bind  road  to  ship  on  any 
particular  train,  having  started  ship- 
ment, it  could  not  willfully  delay  it  by 
cutting  car  out  of  train  and  delaying  its 
transmissioi^  to  later  train  that  would 
arrive  at  destination  much  later.  Elli- 
ott V.  Chicago,  M.  &  St  P.  Ry.  Co.  (S. 
D.)  161  N.  W.  347. 

Under  this  section,  an  unexplained  de- 
lay of  at  least  21  hours  in  the  shipment 
of  cattle  a  distance  of  138  miles  will 
support  a  recovery  by  the  shipper. 
Erickson  v.  Chicago,  M.  &  St  P.  Ry. 
(S.  D.)  170  N.  W.  144. 

In  an  action  for  value  of  goods  taken 
on  execution  against  the  shipper  in  fa- 
vor of  his  consignee,  the  liability  of  the 
initial  carrier  is  to  be  tested  by  that  of 
the  terminal  carrier;  and  shipper  held,  • 
as  a  matter  of  law,  not  entitled  to  re- 
cover of  initial  carrier  the  value  of  oats 
shipped  to  another  state  and  taken  on 
execution  in  favor  of  a  broker,  to  whom 
he  ordered  them  delivered  on  consignee's 
refusal  to  accept.  Hamilton  Mill  & 
Elevator  Co.  v.  Stephenville,  N.  &  S.  T. 
Ry.  Co.  (Tex.  Civ.  App.)  189  S.  W.  774. 

Initial  carrier  of  an  interstate  ship- 
ment is  liable  for  damages,  where  undis- 
puted evidence  shows  contract  for 
through  shipment,  delivery  to  carrier  in 
good  condition,  and  arrival  at  destina- 
tion in  bad  condition,  where  such  ship- 
ment was  unaccompanied  by  shipper  or  * 
his  representative.  Andrews  v.  Roberts 
(Tex.  Civ.  App.)  192  S.  W.  569. 

Where  cattle  shipped  to  Kansas  City 
with  privilege  of  Wichita  were  unloaded 
at  Wichita,  at  shipper's  request,  and 
were  reshipped  to  Kansas  City,  no  re- 
covery against  the  carrier  could  be  had 
for  delay  and  shrinkage  at  Wichita. 
Panhandle  &  S.  P.  Ry.  Co.  v.  Harp 
(Tex.  Civ.  App.)  193  S.  W.  438. 

Where  initial  carrier  sold  passenger 
ticket  on  three  lines  of  railroad  and  on 
one  bus  line  and  passenger  was  injured 
while  riding  in  the  bus,  the  driver  of 
which  was  employed  for  such  purpose 
by  the  railroad,  the  passenger's  husband 
had  a  cause  of  action  against  the  initial 
carrier  for  such  injuries.  Gray  v.  Colo- 
rado Southern  Ry.  Co.  (Tex.  Civ.  App.) 
204  S.  W.  347. 

Where  goods  were  consigned  to  place 
in  Texas,  care  of  third  person,  "not  for 
purpose  of  delivery,"  ultimate  delivery 
being  to  consignee  in  Mexico,  and  it 
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was  the   custom    of  the  carrier  after 
goods  had  been  changed  to  Mexican  car 
to  transfer   them  across  border  to  car- 
rier in  Mexico,  payment  of  freight  and 
notice  to  carrier  by  consignee  that  he 
had  transferred   goods  to  Mexican  car 
was  sufficient    to  render  carrier  liable, 
as  a  carrier,  and  not  as  warehouseman 
for  negligent   delay  in  transporting  the 
car  whereby   the  goods  were  destroyed 
by  fire;     no    formal   acceptance   being 
necessary.     Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  La  Tolteca  Cia  de  Cemento  Port- 
land, S.  A.  (Tex.  Civ.  App.)  204  S.  W. 
1016. 
Invalidity  of  shipping  contract  under 
this  section  does  not  preclude  shipper 
from  recovering   for   loss  or  injury   to 
goods  by  reason  of  carrier's  negligence, 
or  from  injury  due  to  delay  in  transpor- 
tation, or  for  damages  caused  by  carrier 
willfully   misrouting   goods,   compelling 
shipper  to  pay  higher  rate  of  freight 
Chicago.  R.  I.  &  G.  Ry.  Co:  v.  Manby 
(Tex.  Civ.  App.)  207  S.  W.  157. 

A  common  carrier  accepting  goods  for 
transportation  is  liable,  irrespective  of 
care,  for  loss  or  damage  to  them  in  his 
custody,  unless  caused  by  act  of  God, 
the  public  enemies,  the  shipper's  fault, 
acts  of  public  authority,  the  inherent 
nature  of  the  property,  or  some  cause 
against  which  he  has  lawfully  contract- 
ed. Haglin-Stahr  Co.  v.  Montpelier  & 
W.  R.  R.  Co.  (Vt.)  102  A.  940. 

Where  carrier  places  goods  on  private 
siding,  and  its  duty  as  carrier  has  ceas- 
ed, if  it  still  has  any  duty  as  warehouse- 
man, it  is  only  bound  to  use  ordinary 
care  in  keeping  the  goods  safe.  Charles 
Bianchi  &  Sons  v.  Montpelier  &  W.  R. 
R.  Co.  (Vt)  104  A.  144. 

Where  interstate  shipment  is  made, 
there  can  be  but  one  initial  carrier, 
though  second  contract  of  carriage  is 
made  by  another  carrier  beyond  termi- 
nal of  first,  even  if  initial  contract  is 
not  express  but  implied  in  law  because 
of  duty  imposed  by  federal  statute,  ini- 
tial carrier  having  received  shipment 
for  transportation  beyond  its  terminal. 
Chesapeake  &  O.  Ry.  Co.  of  Indiana  v. 
National  Bank  of  Commerce  of  Norfolk 
(Va.)  95  S.  E.  454,  certiorari  denied  38 
S,  Ct  582,  247  U.  S.  519,  62  L.  Ed. 
1246. 

If  no  express  contract  had  been  made 
with  railroad  covering  shipment  of  live 
stock,  and  stock  had  been  received  for 
transportation,  facts  would  have  con- 
stituted it  initial  carrier,  within  Inter- 
state Commerce  Act,  as  amended,  for 
entire  route  to  destination  beyond  own 
lines,  and  railroad  could  alone  have 
been  sued  for  damage,  despite  subse- 
quent contract  between  consignee  and 
intermediate  carrier.    Id. 

Railroad  held  not  negligent,  and  not 
liable  to  consignee  for  freezing  of  car  of 
apples  accepted  for  shipment  in  dead  of 
winter,  road  having  offered  shipper  op- 
portunity to  put  stove  in  the  car  with 
man  in  charge  of  it.    McGovem  y.  Ann 


Arbor  R.  Co..  162  N.  W.  668,  165  Wis. 
525. 

31/2 Who  art  "Initial"  carriers.— 

Where  interstate  shipment  was  trans- 
ferred on  direction  of  consignee  at  des- 
tination named  in  bill  of  lading  and 
shipped  to  another  point  on  the  same 
bill  of  lading,  the  issuing  carrier  was 
the  initial  carrier  within  this  section, 
and  liable  for  damages  to  shipment. 
Baltimore  &  O.  R.  Co.  v.  Montgomery 
&  Co.  (Ga.  App.)  90  S.  B.  740. 

A  carrier  which  receives  goods  for 
interstate  shipment  is  the  initial  carrier 
though  it  has  only  switched  the  car  to 
another  carrier's  lines  for  transporta- 
tion out  of  the  state.  Barrett  v.  North - 
em  Pac.  Ry.  Co.  (Idaho)  157  P.  1016. 

Where  an  interstate  shipment  of  live 
stock  from  Nevada  to  Kentucky  was 
stopped  in  Illinois,  the  original  bill  of 
lading  surrendered,  the  stock  transfer- 
red to  other  cars,  mingled  with  other 
stock,  and  shipped  to  destination  under 
new  bill  of  lading,  held,  in  the  absence 
of  showing  of  violation  of  Interstate 
Commerce  Law,  the  carrier  issuing  the 
new  bill  of  lading  became  the  initial 
carrier  to  destination.  Louisville  &  N. 
R.  Co.  V.  Johnson  (Ky.)  206  S.  W.  638. 

Defendant  having  issued  through  bill 
of  lading  for  interstate  shipment  from 
a  point  at  which  goods  had  been  deliv- 
ered to  plaintiff  by  another  carrier, 
held  the  initial  carrier  within  this  sec- 
tion. Victor  Produce  Co.  v.  Western 
Transit  Co.  (Minn.)  160  N.  W.  248. 

A  carrier  which  indorsed  a  reconsign- 
ment  on  a  bill  of  lading  issued  by  it  is 
an  initial  carrier  within  this  section, 
though  it  had  previously  delivered  the 
goods  to  the  next  carrier.  A.  E.  Myers 
&  Co.  V.  Norfolk  Southern  R.  Co.,  88 
S.  E.  149,  171  N.  C.  190. 

An  initial  carrier  is  the  one  contract- 
ing with  the  shipper,  and  is  not  neces- 
sarily the  one  whose  line  constitutes  the 
first  link  in  transportation.  Knapp  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
(N.  D.>  156  N.  W.  1019. 

4.  —  Interstate      transportation.— 

See  notes  under  §  8563,  ante. 

Where  bill  of  lading  shows  routing 
to  be  outside  of  state,  though  points  of 
origin  and  destination  are  within  state, 
shipment  is  interstate,  governed  by  this 
section.  Illinois  Cent.  R.  Co.  v.  Rogers 
&  Hurdle  (Miss.)  7G  So.  G8G. 

A  portion  of  a  carload  of  interstate 
freight  destroyed  10  days  after  arrival 
and  notice  to  consignee  to  remove  with- 
in 48  hours  in  charge  of  carrier  as 
warehouseman,  held  interstate  freight 
at  the  time  of  the  loss.  Chalmers  v. 
New  York  Cent.  R.  Co.  (Sup.)  161  N. 
Y.  S.  577,  175  App.  Div.  239. 

Shipments  over  defendant's  road 
wholly  within  state  held  not  necessarily 
interstate  commerce,  depending  on  com- 
mon control,  management  or  arrange- 
ment for  continuous  shipment,  notwith- 
standing notations  in  bill  of  lading  and 
delivery  to  connecting  line,  which  car- 
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ried  lumber  out  of  th«  state  and  paid 
first  carrier.  Service  v.  Sumpter  Val- 
ley Ry.  Co.,  171  P.  202,  88  Or.  554. 

A  bill  of  lading  is' not  conclusive,  but 
only  evidence  as  to  shipment  being  in* 
terstate  commerce;  but  the  issue  is  one 
for  th«  jury,  unless  the  evidence  is  con- 
clusive.   Id. 

This  section  does  not  make  a  domestic 
carrier  liable  for  loss  occasioned  by  the 
negligence  of  a  foreign  carrier  or  for 
transportation  to  foreign  countries,  but 
only  as  to  commerce  between  the  states 
and  territories  within  the  United 
States.  Aldrich  v.  Atlantic  Coast  Line 
B.  Co.  (S.  O.)  89  S.  E.  315. 

Where  a  racing  mare  was  shipped  by 
rail  from  Illinois  to  Wisconsin,  the  pro- 
visions of  this  section  applied  thereto. 
Bassett  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  169  N.  W.  553. 

7. Liability    as    Insurer,    etc— 

Where  goods  are  injured  or  a  shipment 
lost  through  the  joint  influence  of  the 
carrier's  negligence  and  act  of  God,  the 
carrier  is  not  relieved  from  liability; 
and  if  a  shipment  is  caught  in  a  flood 
of  so  unusual  a  character  as  to  con- 
stitute an  act  of  God,  the  carrier  is 
bound  to  exercise  reasonable  diligence 
to  save  the  shipment  or  prevent  addi; 
tional  loss,  nor  will  the  mere  declara- 
tion of  martial  law  in  a  district  relieve 
it  of  all  liability  to  the  shipper.  Chi- 
cago &  E.  I.  R.  Co.  V.  Collins  Produce 
Co.,  235  F.  857,  149  C.  C.  A.  169. 

In  absence  of  contract,  carrier  of 
live  stock  is  liable  as  insurer  against 
such  loss  or  damage  as  does  not  arise 
from  act  of  God,  the  public  enemy,  or 
from  nature  and  propensities  of  ani- 
mals against  which  due  care  could  not 
provide.  Walton  Land  &  Timber  Co. 
V.  Louisville  &  N.  IL  Co.  (Fla.)  72  So. 
485. 

This  section  relieves  carriers  of  in- 
terstate shipments  from  their  common- 
law  liability  as  insurers.  Atlantic 
Coast  Line  R.  Co.  v.  Sandlin  (Fla.)  78 
So.  667. 

Carrier  held  not  liable  for  loss  of 
goods  damaged  in  flood,  though,  aside 
from  negligence,  there  probably  would 
have  been  no  damage.  Continental 
Paper  Bag  Co.  v.  Maine  Cent.  R.  Co., 
99  A.  259,  115  Me.  449. 

Carrier  of  live  stock  is  relieved  from 
liability  on  the  ground  that  a  storm 
constituted  an  act  of  God  only  if  it 
was  the  sole,  proximate  cause  of  the 
injury.  Tobln  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (IVIich.)  159  N.  W.  389. 

An  interstate  carrier  is  not  liable  for 
the  destruction  of  property  in  its  charge 
by  an  act  of  God  not  foreseen  in  time 
to  be  guarded  against,  where  it  was 
guilty  of  no  negligence  other  than  de- 
lay. Northwestern  Consol.  Milling  Co. 
V.  Chicago.  B.  &  Q.  R.  Co.  (Minn.)  160 
N.  W.  1028. 

Carrier  of  perishable  freight  is  not 
an  insurer  of  its  delivery  at  destination 
in   an    undamaged   condition.    Geo.   B. 
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Higgins  &  Co.  v.  Chicago,  B.  ■&  Q.  R. 
Co.  (Minn.)  161  N.  W.  145. 

Railroad  company  is  not  insurer  of 
carload  of  hay  placed  by  it  in  its  open 
yard  after  failure  of  consignee  to  un- 
load after  notice;  its  duty  as  ware- 
houseman being  to  exercise  reasonable 
care  to  guard  the  property.  Champlin 
V.  Erie  R.  Co.  (N.  J.)  103  A.  807. 

A  carrier  of  perishable  goods  is  not 
an  insurer  thereof,  and  is  liable  only  for 
failure  to  use  ordinary  care  in  preserv- 
ing them  from  injury  while  en  route. 
Fish  V.  Seaboard  Air  Line  Ry.  (Sup.) 
163  N.  Y.  S.  439,  98  Misc.  Rep.  662. 

Where  carrier  deviates  from  stipulat- 
ed route,  it  becomes  an  insurer,  re- 
sponsible for  all  loss  and  damage  to 
goods,  including  unavoidable  casualty. 
Ely  V.  Barrett  (Sup.)  168  N.  Y.  S.  419, 
181  App.  Div.  176,  appeal  dismissed  120 
N.  E.  60. 

Common  carrier  of  goods  is  not  in- 
surer against  deterioration  by  reason 
of  inherent  quality  of  the  goods  in  con- 
sequence of  the  laws  of  nature,  or  for 
injury  occasioned  by  the  fault  of  com- 
plaining party.  Gulf,  C.  &.  S.  P.  Ry. 
Co.  V.  Persky  (Tex.  Civ.  App.)  200  S. 
W.  606. 

8. Liability  where  last  carrier  Is 

warehousemanw— See  note  17,  under 
this  section. 

An  initial  carrier  is  not  liable  for  any 
breach  of  duty  on  part  of  final  carrier 
as  warehouseman.  Adams  Seed  Co.  v. 
Chicago  Great  Western  R.  Co.  (Iowa) 
105,  N.  W.  367;  Dodge  &  Dent  Mfg. 
Co.  V.  Pennsylvania  R.  Co.  (Sup.)  162 
N.  Y.  S.  549,  175  App.  Div.  823. 

Where  a  connecting  carrier  had  been 
notified  by  the  consignee  that  a  con- 
signment of  goods  would  be  refused, 
and  immediately  upon  its  arrival  placed 
it  in  a  warehouse  without  notifying  the 
consignor  of  the  refusal,  the  initial  car- 
rier cannot  contend  that  with  the  plac- 
ing of  the  property  in  the  warehouse  its 
duty  as  a  carrier  had  ceased.  Edson 
Keith  &  Co.  v.  Atchison,  T,  &  S.  F. 
Ry.  Co..  192  111.  App.  350. 

If  goods  arrive  over  initial  and  con- 
necting line,  and  are  so  delivered  to  final 
carrier,  which  transports  them  to  des- 
tination and  holds  them  there  for  rea- 
sonable time  for  delivery  to  consignee, 
its  liability  as  a  carrier  ceases,  and  no 
negligence  thereafter  could  be  charged 
to  the  initial  or  connecting  carrier. 
Adams  Seed  Co.  v.  Chicago  Great 
Western  R.  Co.  (Iowa)  165  N.  W.  367. 

Under  this  section-  and  Comp.  St. 
1916,  §  8563,  where  terminal  carrier 
notified  party  of  arrival  of  shipment, 
and  shipment  was  not  removed  within 
48  hours,  held  initial  carrier's  liability 
thereafter  for  acts  of  terminal  carrier 
was  that  of  warehouseman,  in  view  of 
bill  of  lading.  Briggs  Hardware  Co.  v. 
Aroostook  Valley  R.  Co.  (Me.)  104  A.  8. 

A  carrier,  in  charge  of  a  shipment  ot 
interstate  freight  as  warehouseman  on- 
ly, is  under  a  duty  to   exercise  care 
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which  an  ordinarily  prudent  person 
would  exercise  as  to  property  at  the 
time  and  under  the  circumstances. 
Chalmers  v.  New  York  Cent.  R,  Col 
(Sup.)  161  N.  Y.  S.  577,  175  App.  Div. 
239. 

Initial  carrier  which  had  no  part  in 
keeping  or  disposal  of  flour  after  its  re- 
jection by  buyer,  and  shipper's  failure 
to  remove  it,  and  its  delivery  to  a 
licensed  warehouseman  at  ^  shipper's 
risk,  held  not  liable  for  the  warehouse- 
man's negligence,  storage,  or  unlawful 
sale  at  the  instance  of  the  delivering 
carrier.  Model  Mill  Co.  v.  Carolina, 
C.  &  0.  Ry.  Co.,  188  S.  W.  936,  136 
Tenn.  211. 

Where  a  consignor  shipped  a  carload 
of  apples  to  himself  at  C.,  with  direc- 
tions to  stop  for  partial  unloading  at 
K..  and  party  with  whom  consignor  had 
made  arrangements  to  care  for  apples 
at  K.  had  actual  knowledge  of  their  ar- 
rival in  good  condition,  carrier's  duty 
thereafter  was  that  of  a^^arehouseman. 
Rosenhaum  v.  Northern  Pac.  Ry.  Co. 
(Wash.)  172  P.  238. 

12.  Liability  of  connecting  oarrier^— 

See  notes  19  and  33,  under  this  section. 

This  section  does  not  abrogate  lia- 
bility of  connecting  carrier  for  injury 
to  goods  in  interstate  shipment.  Nash- 
ville, 0.  &  St.  L.  Ry.  V.  Abramson- 
Boone  Produce  Co.  (Ala.)  74  So.  350; 
Central  of  Georgia  Ry.  Co.  v.  Waxel- 
baum  Produce  Co.,  89  S.  E.  635,  18 
Ga.  App.  489;  Central  of  Georgia  Ry. 
Co.  V.  Yesbili,  92  S.  E.  527,  146  Ga. 
T69,  affirming  judgment  Yesbik  v.  Cen- 
tral of  Georgia  Ry.  Co.,  91  S.  E.  274, 
19  Ga.  App.  252;  Morris  ▼.  Southern 
Ry.  Co.,  91  S.  B.  878,  19  Ga.  App.  495; 
Cincmnati,  H.  &  D.  Ry.  Co.  v.  Quin- 
cey  &  Rogers  (Ga.  App.)  91  S.  E.  220; 
Pennington  v.  Grand  Trunk  Western 
Ry.  Co.,  115  N.  E.  170,  277  111.  39; 
Southern  Ry.  Co.  v.  Avey,  191  S.  W. 
460, 173  Ky.  598;  Lewis  Poultry  Co.  v. 
New  York  Cent.  R.  Co.  (Me.)  105  A. 
109;  Collier  v.  Wabash  R.  Co.  (Mo. 
App.)  190  S.  W.  969;  Contey  v.  Chica- 
go, B.  &  Q.  R.  Co.,  183  S.  W.  1111, 
192  Mo.  App.  534. 

A  connecting  carrier  is  liable  only 
for  such  damage  or  injury  to  a  ship- 
ment of  goods  as  is  attributable  to  its 
own  negligence  or  vp'rongful  acts.  E. 
E  Emery  &  Co.  v.  Chicago,  B.  &  Q. 
R.  Co.  (Iowa)  170  N.  W.  540;  Copen- 
baver  &  Massey  Milling  Co.  v.  Kana- 
wha &  W.  Va.  R.  Co.  (W.  Va.)  93  S.  E. 
940. 

Under  this  section,  a  shipper  cannot 
sue  a  subsequent  carrier  to  restrain 
recovery  of  freight  charges  and  to  en- 
force set-ofiC  against  such  charges  of 
damages  to  the  goods,  where  there  is 
no  showing  as  to  the  carrier  on  whose 
lines  the  damage  occurred.  Johnson- 
Brown  Co.  V.  Delaware,  L.  &  W.  R. 
Co.  (D.  C.)  239  F.  590. 

Under  mis  section  the  liability  of  a 
connecting     or    terminal    carrier    for 


property  lost  or  damaged  while  in  its 
custody  is  the  same  as  that  of  the 
initial  carrier.  John  Lysaght,  Limited, 
V.  Lehigh  Valley  R.  Co.  (D.  C.)  254  F. 
351. 

Where  shipper  designated  route,  but 
goods  were  deflected  at  certain  point 
over  another  route,  thereby  increasing 
the  charges,  remedy  of  shipper  is  not 
against  carrier  to  which  goods  were 
deflected.  Ex  parte  Louisville  &  N. 
R.  Co.  (Ala.)  79  So.  139. 

Under  this  section,  liability  on  bill 
of  lading  for  interstate  shipment  over 
connectiug  lines  is  that  imposed  by  the 
act  as  measured  by  original  contract 
of  shipment  so  far  as  valid  under  the 
act.  Central  of  Georgia  Ry.  Co.  v. 
Yesbik,  92  S.  E.  527/  146  Ga.  769,  af- 
firming judgment  Yesbik  v.  Central  of 
Georgia  Ry.  Co.,  91  S.  E.  274,  19  Ga. 
App.  252. 

Where  a  connecting  carrier  is  sued 
for  loss  and  damage  of  an  interstate 
shipment,  the  rights  and  remedies  of 
the  shipper  are  to  be  determined  un- 
der federal  laws  existing  prior  to  en- 
actment of  the  Carmack  Amendment, 
but  bin  of  lading  issued  by  the  initial 
carrier  is  to  be  considered  under  pro- 
visions of  Carmack  Amendment  as  bill 
of  lading  of  connecting  carrier,  and 
binding  in  all  of  its  provisions *that  are 
valid  and  applicable  to  the  suit.  Pen- 
nington V.  Grand  Trunk  Western  Ry. 
Co.,  115  N.  E.  170,  277  III.  39. 

Bill  of  lading  issued  by  initial  car- 
rier for  an  interstate  shipment  is  to  be 
construed  under  the  provisions  of  this 
section  as  the  contract  of  the  connect- 
ing carrier.  Gallagher  v.  Grand  Trunk 
Western  Ry.  Co.,  207  HI.  App.  316. 

In  view  of  this  section,  and  rule  of 
law  that  a  carrier  may  not  exempt  it- 
self from  liability  for  its  negligence, 
held,  that  provision  in  contract  for  in- 
terstate shipment  of  mules  that  ex- 
pense for  their  care  might  be  charged 
to  consignee  did  not  relieve  connecting 
carrier  of  liability  for  damages  for  neg- 
ligence of  its  servants  in  caring  for  the 
mules;  and  where  initial  carrier  re- 
fused to  allow  shipper  to  accompany 
stock,  connecting  carrier  may  not  urge 
that  such  duty  was  assumed  by  ship- 
per. Chicago,  I.  &  L.  Ry.  Co.  v.  Prid- 
dy  (Ind.  App.)  115  N.  E.  266. 

This  section  and  Com  p.  St.  1916,  § 
8604aa,  allowing  recovery  by  initial 
carrier  against  connecting  carrier, 
makes  recovery  dependent  on  a  show- 
ing injury  to  interstate  shipment  while 
in  connecting  carrier's  possession,  and 
not  upon  shipper's  judgment  against 
initial  carrier;  but  by  admitting  ship- 
per's judgment  against  initial  carrier, 
and  by  directing  verdict,  court  did  not 
hold  shipper's  judgment  conclusive  as 
to  liability  of  connecting  carrier.  St. 
Joseph  &  G.  I.  Ry.  Co.  v.  Des  Moines 
Union  Ry.  Co.  (Iowa)  162  N.  W.  812. 

By  accepting  in  interstate  commerce 
a  shipment  of  peaches  in  cars  receiv- 
ed from  an  initial  carrier,  a  connecting 

(1653) 


§  8604a 


INTERSTATE  AND  FOUEIQN  GOMMBBCB 


(Tit.  56a 


carrier  makes  the  same  its  own  for  the 
purposes  of  the  shipment.  £.  H.  Em- 
ery &  Co.  V.  Chicago,  B.  &  Q.  R.  Co. 
(Iowa)  170  N.  W.  540. 

Connecting  carrier  is  liable  for  neg- 
ligent delay  in  transporting  interstate 
shipment  of  poultry,  where  loss  was 
sustained  because  of  decrease  in  mar- 
ket price,  though  bill  of  lading  stipu- 
lated that  carrier  was  not  bound  to 
transport  in  time  for  any  particular 
market.  Stewart  Poultry  Co.  v.  Erie 
R.  Co.,  163  P.  448,  99  Kan.  540. 

The  bill  of  lading,  which  it  is  man- 
datory on  the  initial  carrier  to  issue, 
in  its  valid  applicable  terms  governs 
the  entire  transportation.  Lewis  Poul- 
try Co.  V.  New  York  Cent.  R.  Co. 
(Me.)  105  A.  109. 

Where  potatoes  in  sacks  were  in- 
jured because  bottoms  of  cars  in  which 
they  were  shipped  were  permeated  with 
salt,  connecting  carrier  was  not  liable 
where  by  reasonable  inspection  it  could 
not  discover  unfitness  of  cars.  Geo.  B. 
Higgins  &  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  (Minn.)  161  N.  W.  145. 

This  section  applies,  although  suit  is 
not  against  initial  carrier,  based  on 
bill  of  lading,  but  against  connecting 
carrier  in  tort.  Illinois  Cent.  R.  Co. 
V.  Rogers  &  Hurdle  (Miss.)  76  So. 
686.       ' 

A  connecting  carrier' is  liable  on  the 
bill  of  lading  of  receiving  carrier  for 
damage  done  to  goods  while  being  ship- 
ped on  its  lines.  Emil  Grossman  Mfg. 
Co.  V.  New  York  Cent.  R.  Co.  (Sup.) 
169  N.  Y.  S.  213,  181  App.  Div.  764. 

Under  this  section,  railroad  receiv- 
ing potatoes  from  steamboat  company 
to  which  the  shipper  had  delivered 
them,  and  negligently  furnishing  unpre- 
pared car  for  interstate  shipment,  so 
that  potatoes  were  damaged,  was  liable. 
Aydlett  v.  Norfolk- Southern  R.  Co.  (N. 
C.)  89  S.  E.  1000. 

While,  under  this  section,  a  carrier 
receiving  goods  for  interstate  shipment 
is  liable  for  loss  or  injury  occurring 
beyond  its  lines,  a  carrier  is  not  lia- 
ble for  loss  or  injury  to  goods  occur- 
ring before  they  reach  its  line.  Knapp 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.,  159  N.  W.  81,  34  N.  D.  466. 

A  consignment  beyond  an  initial  car- 
rier's line  is  a  through  contract,  and 
the  connecting  carrier  becomes  the 
agent  of  the  receiving  carrier  and  is 
litsble  for  the  defaults  of  the  former 
in  the  carriage  of  goods.  Chesapeake 
&  O.  Ry.  V.  W.  T.  Ward  Lumber  Co., 
1  Ohio  App.  164,  35  Ohio  Cir.  Ct.  R. 
594. 

Initial  carrier  has  authority  to  in- 
volve connecting  carrier  in  liability  aft- 
er goods  have  come  to  custody  of  de- 
livering carrier.  St.  Louis  &  S.  F.  "R. 
Co.  V.  Akard  (Okl.)  159  P.  344. 

If  goods  in  a  refrigerator  car  are 
sound  when  a  carrier  takes  them  from 
an  initial  carrier,  its  whole  duty  is 
fulfilled  if  and  when  it  thoroughly  re- 
ices  the  car  as  reasonably  necessary, 
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and  with  fair  diligence  takes  proper 
care  of  it  over  its  line.  Daniels  ▼. 
Northern  Pac.  By.  Co.,  171  P.  1178, 
88  Or.  421. 

Intermediate  connecting  carrier  which 
made  oral  contract  for  through  ship- 
ntent  of  goods  is  liable  thereunder  for 
damages  to  such  shipment  occurring  on 
connecting  line,  where  it  had  notice 
when  it  accepted  the  shipment  that 
special  damages  pleaded  would  result 
from  delay  in  shipping.  Gulf,  C.  de  S. 
F.  Ry.  Co.  V.  Nelson  (Tex.)  192  S.  W. 
1056,  affirming  judgment  (Civ.  App.) 
139  S.  W.  81,  certiorari  denied  38  S. 
Ct.  13,  62  L.  Ed.  534. 

In  action  against  connecting  carrier 
for  damages  to'  interstate  shipment  of 
mules,  defendant  would  be  liable  for 
consequences  of  its  negligent  failure  to 
observe  directions  given  by  plaintiff  to 
unload  in  certain  stockyards.  Chicago, 
R.  I.  &  G.  Ry.  Co.  V.  Jenkins  (Tex. 
Civ.  App.)  196  S.  W.  679. 
,  Connecting  carrier  by  acting  on  bill 
of  lading  for  a  through  shipment  issued 
by  the  initial  carrier,  receiving  the 
goods,  and  not  issuing  a  bill  of  lading 
of  its  own,  makes  it  its  own.  Inter- 
national &  Great  Northern  Ry.  Co.  v. 
Kansas  City  Produce  Co.  (Tex.  Civ. 
App.)  200  S.  W.  254. 

This  section  did  not  apply,  where  a 
railroad  sold  ticket  to  passenger  covr 
ering  three  railroad  lines  and  one  bus 
line  and  the  passenger  was  injured 
while  on  the  bus  line,  and  only  the  in- 
itial carrier  was  liable,  the  subsequent 
carriers  being  liable  only  for  their  own 
negligent  acts.  Gray  v.  Colorado  South- 
ern Ry.  Co.  (Tex.  Civ.  App.)  204  S. 
W.  347. 

Shipper  of  cattle  damaged  in  inter- 
state shipment  coul^  recover  either  the 
entire  loss  from  the  initial  carrier  or 
in  separate  actions  against  each  car- 
rier, for  the  damages  severally  charge- 
able to  each  road,  in  view  of  this  sec- 
tion. Texas  &  P.  Ry.  Co.  v.  West 
Bros.  (Tex.  Com.  App.)  207  S.  W,  918. 

Under  Interstate  Commerce  Act  as 
amended,  if  interstate  shipment  is  be- 
gun under  express  contract  between 
initial  carrier  and  shipper,  and  con-, 
necting  'carrier,  beyond  terminal  of 
first,  issues  another  contract  for  re- 
maining portion  of  route,  second  con- 
tract does  not  supersede  first,  and  ship- 
per and  assignees  have  no  right  of  ac- 
tion against  subsequent  carrier.  Ches- 
apeake &  O.  Ry.  Co.  of  Indiana  v.  Na- 
tional Bank  of  Commerce  of  Norfolk 
(Va.)  95  S.  E.  454,  certiorari  denied  38 
S.  Ct.  582,  247  U.  S.  519,  62  L.  Ed. 
1246. 

13.  Liability  of  terminal  oarrier^— Sec 

note  33,  under  this  section. 

This  section  does  not  take  away  rem- 
edy of  owner  of  property  against  ter- 
minal carrier  for  loss  or  damage  to  his 
property  while  in  its  possession.  Eris- 
man  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 
163  N.  W.  627;  Southern  Ry.  Co.  ▼. 
Waxelbaum  Produce  Co.  (Ga.  App.)  90 
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S.  E.  987.  It  does  not  abrogate  the 
common-law  action  against  last  con- 
necting carrier,  wliere  such  damage  was 
caused  by  such  carrier's  negligence. 
Southern  By.  Go.  y.  Morris,  95  S.  E. 
28i,  147  Ga.  7129,  reversing  judgment 
Morris  ▼.  Southern  Ry.  Co.,  91  S.  E. 
878,  19  Ga.  App.  495.  Opinion  con- 
formed to  (App.)  95  S.  E.  741;  Illinois 
Cent  R.  Co.  y.  Mahon  Live  Stock  Co. 
(Miss.)  Tl  So.  802.  And  this*  section 
does  not  abrogate  or  impair  the  sepa- 
rate liability  of  terminal  or  delivering 
carriers  for  losses  occurring  on  their 
own  lines,  as  fixed  by  state  statutes  or 
decisions.  Louisville  &  N.  B.  Co.  y. 
Lynne  (Ala.)  71  So.  338. 

Under  contract  for  shipment  of  car  of 
seed  wheat,  providing  that  prospective 
purchaser  should  not  be  permitted  to  in- 
spect it  before  the  delivery  of  bill  of  lad- 
ing, carrier  was  not  responsible  for  an 
inspection  by  prospective  purchaser, 
made  secretly,  without  its  knowledge  or 
consent  Quinn-Sheperdson  Co.  v.  Great 
Northern  Ry.  Co.  (Minn.)  169  N.  W. 
422. 

Under  contract  for  shipment  of  car  of 
seed  wheat  forbidding  its  delivery  to 
prospective  purchaser  without  surrender 
of  bill  of  lading,  act  of  defendant  railroad 
at  such  purchaser's  instance,  in  switch- 
ing the  car  onto  an  unloading  side  track, 
held,  on  the  evidence  not  a  delivery  to 
such  purchaser.    Id. 

An  action  under  Civ.  Code  1910,  { 
2752,  against  the  last  of  several  connect- 
ing carriers  for  damages  to  goods  in  an 
interstate  shipment,  is  not  prohibited  by 
thia  section.  (App.)  Yesbik  v.  Central 
of  Gteorgia  Ry.  Co.,  91  S.  E.  274, 19  Ga. 
App.  252,  certiorari  granted  Central  of 
(Georgia  Ry.  Co.  v.  Yesbik,  91  S.  E.  873, 
146  Ga.  620,  and  judgment  affirmed  92 
S.  E.  527, 146  Ga.  769. 

Where  a  terminal  barrier  had  received 
an  interstate  shipment  of  peaches  in  bad 
condition  and  the  consignee  refused  to 
receive  it,  it  was  the  carrier's  duty  to 
dispose  of  it  for  its  own  protection  and 
the  owner's  benefit,  notwithstanding 
the  absence  of  a  statute  providing  for 
a  sale  of  perishable  goods,  and  such  sale 
does  not  amount  to  a  conversion.  E.  H. 
Emery  &  Co.  v.  Chicago,  B.  &  Q.  R.  Co. 
aowa)  170  N.  W.  540. 

Where  defendant  steamship  company 
issued  a  through  bill  of  lading  and  de- 
fendant railway  company,  the  final  car- 
rier, accepted  goods,  the  latter,  when 
sned  for  delay  in  furnishing  cars  cannot 
object  that  former  did  not  have  authori- 
ty to  issue  a  through  bill  of  lading. 
Gallop  &  Fisher  v.  Norfolk  Southern  R. 
Co.  (N.  0.)  91  S.  E.  375. 

Where  delivering  carrier  holding  goods 
Bs  warehouseman  for  shipment  to  for- 
rign  port  negligently  stored  them  in  a 
leaky  warehouse,  this  section  is  no  de- 
fense to  an  action  against  such  carrier 
for  negligence  as  warehouseman.  Coate 
Bros,  V.  New  Orleans  Terminal  Co.,  72 
So.  678,  139  La.  958. 


Where  shipment  of  goods  is  routed 
over  two  roads,  while  the  shipper  could 
hold  the  initial  carrier,  though  the  loss 
occurred  through  the  negligence  of  the 
terminal  carrier,  it  was  within  the  ship- 
per's option  to  sue  only  the  terminal  car- 
rier. Gillikin  &  Edwards  v.  Norfolk 
Southern  R.  Co.  (N.  C.)  93  S.  E.  460. 

Under  this  section,  stipulation  in  bill 
of  lading  covering  interstate  shipment 
requiring  its  surrender  before  delivery, 
is  not  for  sole  benefit  of  carrier,  but  pro- 
tects lawful  holder  of  bill,  so  that  car- 
rier, who  delivers  without  surrender  of 
bill,  acts  at  its  peril.  Babbitt  v.  Grand 
Trunk  Western  Ry.  Co.  (111.)  120  N.  E. 
803. 

There  being  no  other  contract  between 
the  shipper  and  delivering  carrier,  the 
rights  of  the  parties  are  to  be  measured 
solely  by  the  bill  of  lading  issued  by  the 
receiving  carrier.  lEmil  Grossman  Mfg. 
Co.  V.  New  York  Cent.  R.  Co.  (Sup.)  169 
N.  Y.  S.  213,  181  App.  Div.  764. 

A  carrier  held  liable  for  negligence 
only  as  warehouseman  for  destruction  of 
a  portion  of  the  car  of  interstate  freight 
by  flood  10  days  after  its  arrival  and  no- 
tice given  for  its  removal  within  48 
hours.  Chalmers  v.  New  York  Cent,  R. 
Co.  (Sup.)  161  N.  Y.  S.  577,  175  App. 
Div.  239. 

Where  claimant  of  goods  on  arrival 
asserts  no  rights  under  contract  of  ship- 
ment, the  carrier  owes  to  him  only  the 
duties  of  a  bailee  or  warehouseman,  and 
may  escape  liability  by  showing  that 
without  its  fault  or  negligence,  it  was 
unable  to  deliver  property.  Taylor  v. 
Duluth,  S.  S.  &  A.  Ry.  Co.,  106  N.  W. 
128.  139  Minn.  216. 

Connecting  carrier  having  delivered 
goods  not  in  the  condition  in  which  they 
were  received  by  its  agent,  the  deliver- 
ing carrier  must  account  for  the  injury. 
St.  Louis  &  S,  F.  R.  Co.  v.  Akard  (Okl.) 
159  P.  344. 

Under  this  section,  where  damages  to 
goods  occur  on  the  line  of  the  initial  car- 
rier, the  terminal  carrier  is  not  liable  un- 
less it  legally  obligates  itself  to  pay  such 
damages.  Cedar  Rapids  Fuel  Co.  v.  Ill- 
inois Cent.  R.  Co.  (Iowa)  160  N.  W. 
353. 

Terminal  carrier  in  interstate  ship- 
ment after  48  hours  held,  under  contract 
.of  shipment,  liable  only  as  a  warehouse- 
man, and  not  under  the  Interstate  Com- 
merce Act.  Hamilton  Mill  &  Elevator 
Co.  v.  Stephenville,  N.  &  S.  T.  Ry.  Co. 
(Tex.  Civ.  App.)  189  S.  W.  774. 

Suit  for  damages  under  Civ.  Code  Ga. 
1910,  §  2752,  cannot  be  maintained 
against  last  connecting  carrier  if  loss 
occurred  in  course  of  interstate  ship- 
ment, in  view  of  this  section.  Southern 
Ry.  Co.  v.  Savage,  89  S.  B.  634,  18  Ga. 
App.  489. 

A  carrier  having  accepted  goods  for 
shipment  as  soon  as  practicable  in  the 
usual  course  of  business,  and  not  to 
await  further  orders,  and  having  plac- 
ed them  in  the  station  for  its  own  con- 
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venience,  its  liability  as  carrier  for  their 
loss  commenced  at  once.  Dionne  v, 
American  Express  Co.  (Vt.)  101  A.  209. 

A  terminal  carrier  is  not  relieved  from 
liability  for  misdelivering  an  interstate 
shipment  by  this  section.  Georgia,  F,  & 
A.  Ry.  Co.  V.  Blish  MUling  Co.,  36  S.  Ct. 
541,  241  U.  S.  190,  60  L.  Ed.  948,  af- 
firming judgment  82  S.  E.  784,  15  Ga. 
App.  142. 

In  action  for  contribution  by  initial 
carrier  against  terminal  carrier  for  in- 
jury to  Interstate  shipment,  sole  issue 
was  whether  injuiV  occurred  while  goods 
were  in  possession  of  terminal  carrier; 
and  record  and  judgment  in  shipper's  ac- 
tion were  admissible,  in  view  of  this  sec- 
tion and  Comp.  St.  1916,  §  8506aa ;  and 
where  record  showed  recovery  by  ship- 
per for  rough  handling,  and  not  because 
of  perishable  nature,  latter  question  was 
not  in  issue.  St.  Josei:^  &  G.  I.  Ry.  Co. 
V.  Des  Moines  Unio;Q  Ry.  Co.  (Iowa)  162 
N.  W.  812. 

Though  the  implied  contract  declared 
upon  was  with  the  final  carrier,  verdict 
for  plaintiff  was  not  contrary  to  law  be- 
cause the  bill  of  lading  was  issued  by  the 
initial  carrier,  especially  where  it  was 
merely  a  contract  to  deliver  to  the  next 
carrier.  Southern  Ry.  Co.  v.  Waxel- 
baum  Produce  Co.  (Ga.  App.)  90  S.  E. 
987. 

The  liability  of  a  terminal  carrier  for 
the  negligent  loss  of  an  interstate  ship- 
ment of  goods  is  governed  by  the  feder- 
al rules.  Dean  v.  Belt  Ry.  Co.  of  Chi- 
cago. 210  111.  App.  220. 

Where  the  uniform  bill  of  lading  for 
an  interstate  shipment  of  tobacco  pro- 
vides that  "no  carrier  or  party  in  pos- 
session of  any  of  the  property  herein  de- 
scribed shall  be  liable  for  any  loss  there- 
of, or  damage  hereto  or  delay  caused  by 
the  act  of  God,"  and  the  proximate  cause 
is  an  unprecedented  flood  in  the  com-* 
pany's  yards,  the  carrier  is  excused 
from  liability,  even  though  its  own  neg- 
ligence or  delay  may  have  contributed 
to  the  loss  or  damage  as  a  remote  cause 
thereof.     Id. 

131/2. Who  are  "termlnar  carri- 

era.— The  fact  that  after  arrival  of  ship- 
ment at  destination  over  line  of  de- 
fendant, it  was  delivered  to  consignee 
by  another  railroad,  does  not  make  the 
latter  road  the  last  carrier.  Southern 
Ry.  Co.  V.  Waxelbaum  Produce  Co. 
(Ga.  App.)  90  S.  E.  987. 

15.  Limiting     ilabillty— In     general.-- 

See  Stubblefield  v.  St.  Louis  &  S.  F. 
R.  Co.   (Mo.  App.)   184  S.  W.  149. 

Even  as  respects  interstate  ship- 
ment, carriers  cannot  contract  against 
liability  for  negligence.  Denver  &  R. 
G.  R.  Co.  V.  Teufel  (Colo.)  172  P. 
1060;  Crossley  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.,  199  111.  App.  195;  Hill 
Mfg.  Co.  V.  New  Orleans,  M.  &  C.  R.  R. 
Co.,  78  So.  187,  117  Miss.  548,  certi- 
orari denied  New  Orleans,  M.  &  C. 
R.  Co.  V.  Hill  Mfg.  Co.,  39  S.  Ct.  11, 
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63  L.  Ed.  — ;  Bilby  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (Mo.)  199  S.  W.  1004; 
McDaniel  Milling  Co.  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  191  S.  W.  1021; 
Bivens  Bros.  v.  Atlantic  Coast  Line  R. 
Co.  (N.  C.)  97  S.  E.  215;  Wells  Far- 
go &  Co.  V.  Sprague  (Tex.  Civ.  App.) 
199  S.  W.  657. 

Stipulation  that  telegraph  company 
transmitting  interstate  message  shall 
not  be  liable  for  mistakes  beyond  sum 
received  for  sending  it  unless  repeated 
at  cost  of  half  regular  rate  is  valid, 
and  recovery  cannot  exceed  amount 
agreed  upon.  Western  Union  Tele- 
graph Co.  V.  Lee,  192  S.  W.  70,  174  Ky. 
210;  Poor  v.  Western  Union  Telegraph 
Co.  (Mo.  App.)  196  S.  W.  28;  Mead- 
ows V.  Postal  Telegraph  &  Cable  Co. 
(N.  C.)  91  S.  E.  1009. 

Common-law  liability  of  a  carrier  for 
safe*  transportation  of  interstate  ship- 
ment may  be  limited  by  special  con- 
tract where  such  contract  is  fair,  is 
supported  by  a  consideration,  and  does 
not  attempt  to  exclude  losses  due  to 
negligence  of  carrier.  St.  Louis  &  S. 
F.  K.  Co.  V.  WjiTin,  156  P.  346;  Has- 
kell V.  St.  Louis  &  S.  F.  B.  Co.  (Okl.) 
162  P.  459. 

Misdelivery  of  interstate  shipment  by 
terminal  carrier  is  "failure  to  make  de- 
livery," within  clause  in  biU  of  lading 
issued  by  initial  carrier  under  this  sec- 
tion. Georgia,  F.  &  A.  Ry.  Co.  v.  Blish 
Milling  Co.,  36  S.  Ct.  541,  241  U.  S. 
190,  60  L.  Ed.  948,  affirming  judgment 
82  S.  E.  784,  15  Ga.  App.  142. 

Provision  in  uniform  live  stock  agree- 
ment filed  with  Interstate  Commerce 
Commission  and  covering  interstate 
shipment  which  on  express  considera- 
tion of  reduced  rate  limited  shipper's 
damages  for  unusual  delay  resulting 
from  negligence  to  amount  actually  ex- 
pended in  purchase  of  food  or  water 
for  stock  while  detained  is  invalid  as 
contract  exempting  carrier  from  liabil- 
ity for  its  own  negligence.  Boston  & 
M.  R.  R.  V.  Piper,  38  S.  Ct.  354,  246 
U.  S.  439,  62  L.  Ed.  820,  affirming  judg- 
ment Piper  V.  Boston  &  M.  R.  R,,  97  A. 
508.  90  Vt.  176.  • 

It  is  immaterial  that  shipper  of  a 
jack  under  limited  liability  contract 
did  not  know  of  his  choice  of  rates  un- 
der contract  for  unlimited  liability. 
Scullin  V,  Eoff  (Ark.)/  191  S.  W.  31. 

A  carreer  can  limit  its  liability  for 
damages  to  an  interstate  shipment  of 
live  stock,  except  on  account  of  its 
own  carelessness  or  negligence,  pro- 
vided limitations  are  reasonable.  Lusk 
v.  Long  (Ark.)  192  S.  W.  213. 

Since  Acts  Ga.  1906,  p.  102,  relative 
to  intrastate  shipments,  enacted  in  con- 
formity to  this  section,  and  codified  as 
Civ.  Code  Ga.  1910,  §  2777,  initial  car- 
rier,  voluntarily  receiving  shipment,-  is 
liable  for  loss  occasioned  anywhere  en 
route  notwithstanding  stipulation  in  bill 
of  lading  limiting  liability  to  loss  on  its 
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own  line.  Heath  v.  Sander ^ille  R.  Co. 
(Ga.  App.)  98  S.  E.  92. 

Where  ^he  face  of  a  telegraph  blank 
book  a  printed  direction  to  the  sender  to 
''read  the  conditions  on  the  back  and  sign 
name  and  address  thereon  for  reference," 
the  fact  that  the  sender  signed  his  name 
and  address  on  the  back  of  the  blank  in 
the  place  provided  for  that  purpose,  fol- 
lowed by  the  printed  words  "sender's 
name  and  address,"  is  not  tantamount  to 
an  assent  to  be  bound  by  such  condi- 
tions; and  conditions  limiting  liability 
in  certain  cases,  which  upon  their  face 
apply  only  to  "unrepeated  messages,'* 
are  inapplicable  where  the  sender  con- 
tracted and  paid  the  additional  charge 
imposed, for  a  "repeated  message."  Al- 
schuler  v.  Postal  Telegraph-Cable  Co., 
192  111.  App.  47. 

Under  the  Interstate  Commerce  Act 
and  its  amendments,  the  liability  of  the 
carrier  may  be  limited  by  special  con- 
tract without  violation  of  the  act,  pro- 
vided 8uch  limitation  be  just  and  rea- 
sonable and  does  not  exempt  the  carrier 
from  liability  due  to  negligence.  Doster 
&  McKibben  v.  Michigan  CeBt.  R.  Co., 
11)6  111.  App.  49. 

Stipulations  in  a  contract  for  an  in- 
terstate shipment  of  stock  under  ^is 
section,  as  to  the  amount  of  loss  time 
for  presentation  of  claim,  and  commence- 
ment of  suit,  are  valid.  Crossley  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  199  111.  App. 
Id5. 

Where  a  shipper  having  option  of  ship- 
ping under  the  uniform  bill  of  lading  or, 
by  paying  a  higher  rate,  shipping  under 
carrier's  liability  as  imposed  by  com- 
mon law  or  state  or  federal  law,  so  far 
as  applicable,  elects  to  ship  under  uni- 
form bill  of  lading,  he  is  bound  by  limi- 
tations of  carrier's  liability  contained 
therein.  Fox  v.  Chicago  &  N.  W.  Ry. 
Co..  199  lU.  App.  453. 

Notwithstanding  the  federal  statute 
relating  to  interstate  shipments,  carriers 
may,  by  contract,  limit  and  define  the 
extent  of  their  liability  -for  interstate 
shipments,  but  they  cannot  relieve  them- 
selves from  liability  for  damages  caused 
by  their  negligence  or  the  negligence  of 
their  employes.  Chesapeake  &  O.  Ry. 
Co.  of  Indiana  v.  Jordan  (Ind.  App.)  114 
X.  E  401. 

Contract  limiting  common-law  liabili- 
ty of  a  carrier  must  be  supported  by  a 
valuable  consideration  apart  from  mere 
acceptance  of  property  for  shipment; 
and  mere  recital  in  contract  for  ship- 
ment of  live  stock  of  differeii^ rates,  cor- 
responding with  differences  m  liability, « 
does  not  preclude  shipper  from  showing 
that  he  was  not  afforded  opportunity  of 
making  choice  of  rates.  Illinois  Cent. 
R.  Co.  V.  Mattingly  (Ind.  App.)  119  N. 
E.  498. 

Stipulated  difference  in  shipping  rate 
Affords  a  sufficient  consideration  to  sup- 
port contract  for  limited  liability  of  car- 
rier only  where  shipper  has  bona  fide 


opportunity  of  making  choice  between 
rates.    Id. 

A  provision  in  a  contract  for  the  ship- 
ment of  live  stock  by  which  the  carrier 
seeks  to  avoid  liability  for  injuries  caus- 
ed by  its  negligence  to  the  caretaker  is 
void  as  against  public  policy,  notwith- 
standing this  section.  Adams  v.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  (Iowa)  101  N.  W. 
295. 

A  carrier  may  stipulate  in  a  bill  of 
lading  for  a  limited  liability  at  a  re- 
duced rate.  Keeney  v.  Chicago,  B.  & 
Q.  R.  Co.  aowa)  167  N.  W.  475. 

A  shipper,  accepting  bill  of  lading  at 
reduced  rate,  was  bound  to  know  that 
such  rate  was  in  consideration  of  limited 
liability  assumed  by  the  carrier  as  indi- 
cated in  the  approved  form  of  contract 
and  schedule  filed  with  the  Interstate 
Commerce  Commission,  which  conditions 
could  not  be  lawfully  ignored,  waived, 
or  materially  changed  by  agreement. 
Tuller  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  168  N.  W.  oOl. 

Where  the  written  contract  for  the 
shipment  of  horses  contained  no  provi- 
sion for  unloading  for  inspection  at  par- 
ticular yards,  and  the  unloading  for  in- 
spection at  the  company's  own  yards 
wds  warranted  under  the  quarantine 
regulation,  held  that,  as  oral  shipping 
directions  to  unload  at  another  yard 
were  not  binding,  such  unloading  was 
not  a  deviation  from  the  route  speci- 
fied, as  would  deprive  the  railroad  com- 
pany of  benefit,  the  provisions  of  the 
contract  limiting  recovery,  Marks  & 
Shields  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)   169   N.   W.   764. 

Under  this  section,  an  interstate  tele- 
graph company  may  by  contract  limit 
its  liability  for  nondelivery  of  an  unre- 
peated  message  to  the  amount  paid  for 
its  transmission,  even  in  case  of  gross 
negligence.  Kirsch  v.  Postal  Telegraph 
Cable  Co.,  164  P.  267,  100  Kan.  250. 

Where  a  shipper,  relying  on  compli- 
ance with  his  request  for  cars,  placed 
hogs  in  carrier's  stockyard  for  interstate 
transportation,  and  some  died  because  of 
failure  to  furnish  cars,  and,  after  re- 
mainder were  loaded  shipper  signed  bill 
of  lading  limiting  liability  to  time  when 
live  stock  was  loaded,  he  did  not,  in  view 
of  this  section  and  U.  S.  Comp.  St.  1916, 
§§  8563,  8572,  8604aa,  8595,  waive  or  re- 
lease loss  of  hogs  which  died.  Pletchcr 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Kan.) 
177  P.  1. 

Under  this  section  and  conditions  of 
bill  of  lading,  interstate  carrier  held  not 
liable  for  loss  of  goods  damaged  in  Day- 
ton flood,  though,  aside  from  negligence 
of  connecting  carrier,  there  probably 
would  have  been  no  damage.  Continen- 
tal Paper  Bag  Co.  v.  Maine  Cent.  R. 
Co.,  99  A.  259,  115  Me.  449. 

A  contract  providing  for  carrier's  non- 
liability for  injury  to  stock  "for  delay 
caused  by  stress  of  weather  ♦  ♦  *  or 
from  causes  beyond  their  control"  did 
not  include  an  injury  resulting  from  the 
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derailing  of  ears.    Slider  y.  Pere  Mar- 
quette R.  Co.  (Mich.)  161  N.  W.  961. 

Despite  proTLsions  in  uniform  live 
slock  contract  under  which  an  interstate 
shipment  of  horses  was  made,  held,  that 
under  U.  S.  Comp.  St.  1916,  f§  8651. 
8652,  carrier  was  liable  for  injuries  to 
live  stock  resulting  from  its  negligence  in 
caring  for  them  when  it  unloaded  them 
for  food  and  water.  Snyder  v.  Kmg 
(Mich.)  165  N.  W.  840. 

This  section  makes  carrier  liable  for 
some  value  in  case  of  a  shipment  under 
limited  liability  contract.  Hill  Mfg.  Go. 
V.  New  Orleans,  M.  &  C.  R.  R,  Co.,  78 
So.  187,  117  Miss.  548,  certiorari  denied 
New  Orleans,  M.  &  C.  R.  Co.  v.  Hill 
Mfg.  Co.,  39  S.  Ct.  11,  63  L.  Ed.  — . 

Under  bill  of  lading  relieving,  from  lia- 
bility for  loss  "by  accidents  or  delays 
from  unavoidable  causes,*'  unusual  and 
unexpected  congestion  at  place  of  desti- 
nation due  to  teamsters  at  destination 
accustomed  to  handle  shipments  being 
occupied  removing  freight  already  there, 
held  not  to  exonerate  initial  carrier  from 
liability  for  shipment  destroyed  by  fire 
while  sidetracked  nine  miles  from  des- 
tination upon  tracks  of  connecting  car- 
rier. Yazoo  &  M.  V.  R.  Co.  ▼.  Craig 
(Miss.)  79  So.  102. 

Where  schedule  of  railroad's  rates  for 
carrying  stock  contains  two  rates,  one 
lower,  where  contracts  limiting  liability 
must  be  entered  into  another,  higher, 
where  no  such  contract  is  required,  dif- 
ference  between  rates  is  consideration 
for  contract  limiting  liability;  and  ship- 
per having  duly  executed  contracts  with 
railroad,  in  law  had  knowledge  of  their 
contents,  and  fact  that  copy  given  to 
shipper's  agent  in  charge  of  train  of  cat- 
tle was  taken  up  at  end  of  trip,  like  tick- 
et, did  not  excuse  failure  to  comply 
with  condition  precedent.  Bilby  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.)  199 
S.  W.  1004. 

An  agreement  limiting  recovery  of 
damages  for  injuries  to  a  shipment  of 
rugs  in  bales  to  $50  held  invalid  for 
want  of  consideration;  there  being  no 
alternative  rate  for  rugs  so  packed  for 
the  shipper  to  choose,  and  hence  no  con- 
sideration supporting  the  contract  Der 
Bogosian  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (Mo.)  202  S.  W.  1078. 

Where  shipment  was  subject  to  delay 
on  account  of  bridge  of  connecting  car- 
rier being  out,  contract  that  shipment 
was  subject  to  delay  on  account  of 
bridge,  not  agreed  to  before  shipment 
was  accepted  for  transportation,  was 
without  consideration,  and  plaintiff's 
subsequent  ratification  could  not  give  , 
it  vitality.  Bowles  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Mo.  App.)  187  S.  W.  131. 

In  an  action  for  damages  to  shipment 
of  goods,  defense  being  that  the  goods 
were  shipped  under  the  lower  of  two 
rates,  relieving  the  carrier  from  liability 
for  damages  from  breaking,  the  shipper 
is  presumed  to  have  knowledge  of  the 
two  rates.    Blackmer  &  Post  Pipe  Co.  v. 
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Mobile  &  O.  R.  Co.  (Mo.  App.)  190  .S. 
W.  1032. 

A  contract  provision  limiting  the 
amount  of  recovery  in  case  of  loss  or 
damage  to  an  interstate  commerce  ship- 
ment is  valid.  Donoho  v.  Missouri  Pac. 
Ry.  Co.,  187  S.  W.  141,  193  Mo.  App. 
610,  transferred  from  Supreme  Court 
(Mo.  App.)  184  S.  W.  1149. 

An  indorsement  on  the  back  of  an  in- 
terstate telegram  limiting  the  company's 
liability  to  $50  for  mistakes  or  delay  in 
transmission  or  delivery  was  effective  to 
limit  the  company's  liability  to  the  sen- 
dee ;  but  a  stipulation  that  the  telegraph 
company  was  limited  to  the  amount  re- 
ceived for  sending  the  message  was  not 
a  limitation  of  liability,  but  was  a  direct 
declaration  of  no  liability,  and  therefore 
ineffective.  Jacobs  v.  Western  Union 
Telegraph  Co.  (Mo.  App.)  196  S.  W.  31. 

Limitation  of  liability  of  interstate 
carrier,  based  on  declared  value  of  ship- 
ment does  not  exempt  carrier  from  its 
own  negligence.  Enderstein  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  157  P.  670,  21  N. 
M.  548. 

Where  compression  in  transit  by  car- 
rier was  (iart  of  cotton  shipping  contract, 
the  fart  that  shipper  wrote  on  the  bill 
of  lading,  **To  be  compressed  at  Cleve- 
land Compress  Company,  Houston,  Tex- 
as," was  not  such  stopping  or  holding  of 
the  property  in  transit  upon  request  of 
shipper  "entitled  to  make  such  request'* 
as  to  relieve  carrier  from  liability  for 
destruction  of  cotton  by  fire  at  the  desig- 
nated compress  plant.  D'Utassy  v. 
Southern  Pac.  Co.  (Sup.)  161  N.  Y.  S. 
222,  174  App.  Div.  547.   , 

Where  shipment  of  ore  subject  to  In- 
terstate Commerce  Act  was  unloaded  at 
sampling  works  siding,  sampled,  reload- 
ed, and  sealed,  there  was  an  initial  ship- 
ment from  siding,  so  that  under  uniform 
bill  of  lading  carrier^ was  not  liable 
where  metallics  were  stolen  from  car  be- 
fore attached  to  train.  Siebert  v.  Erie 
R.  R.  (Sup.)  163  N.  Y.  S.  111. 

Under  provision  of  uniform  bill  of  lad- 
ing that  property  received  from  private 
or  other  sidings  should  be  at  owner's 
risk  until  cars  were  attached  to  trains, 
track  on  carrier's  right  of  way  parallel 
to  its  main  track  and  connected  there- 
with by  two  switches  was  a  siding,  and 
within  the  term  **other  sidings."  Bers 
V.  Erie  R.  Co.  (Sup.)  163  N.  Y.  S.  114, 
176  App.  Div.  241. 

Railroad,  which  leased  to  manager  of 
theatrical  company,  baggage  cars  for 
transportation  of  effects  used  in  theatri- 
cal prodi^ion,  held  not  to  have  acted 
as  a  common  carrier,  so  that  it  could 
contract  against  liability  for  negligence. 
McKeon  v.  New  York,  N.  H.  &  H.  R. 
Co.  (Sup.)  164  N.  Y.  S.  312,  177  App. 
Div.  462. 

The  proximate  cause  of  loss  of  an  in- 
terstate shipment  through  an  unprece- 
dented flood  after  arrival  at  destination 
was  an  act  of  God,  within  the  contract 
relieving  the  carrier  from  liability  there- 
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for,  though,  had  it  not  been  negligent 
with  respect  to  notice  of  arrival  of  the 
goods,  they  wonld  have  been  removed. 
Badba  y,  Baltimore  &  O.  R.  Co.  (Sup.) 
170  N.  Y.  S.  760,  183  App.  Div.  555. 

Where  tjie  woman  who  made  a  ship- 
ment by  express  could  neither  read, 
-  write,  nor  speak  the  English  language, 
held  that,  notwithstanding  the  express 
receipt  contained  provisions  limiting  the 
carrier's  liability,  there  was  no  meeting 
of  the  minds,  creating  a  contract.  Ber- 
linsky  v.  Barrett  (Sup.)  173  N.  Y.  S. 
449. 

In  absence  of  statute,  the  initial  car- 
rier may  specially  contract  for  a  limita- 
tion of  its  liability  to  its  own  line. 
Chesapeake  &  O.  Ry.  v.  W.  T.  Ward 
Lumber  Co..  1  Ohio  App.  164,  85  Ohio 
Or.  Ct  R,  594. 

In  absence  of  fraud  of  carrier,  shipper 
of  interstate  shipment  of  live  stock  can- 
not, by  showing  that  he  executed  con- 
tract of  shipment  hurriedly,  or  was  ig- 
norant of  its  conditions,  avoid  limita- 
tions of  liability  therein.  Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Craig  (Okl.)  157  P.  87. 
Where  a  transfer  company,  having 
agreed  to  ship  goods  over  a  certain  route 
shipped  them  over  another  and  they'were 
burned,  the  transfer  company  is  liable 
for  the  value  of  the  goods  without  regard 
to  a  limitation  of  liability  contt^ined  in 
the  shipping  order.  O.  K.  Transfer  & 
Storage  Co.  v.  Neill  (Okl.)  159  P.  272,  U 
R.  A.  1917A,  5a. 

As  to  interstate  shipments,  common- 
law  liability  of  carrier  may  be  limited 
by  special  contract  fairly  entered  into 
and  not  covering  losses  from  negligence 
or  misconduct  of  carrier;  but  clause 
limiting  liability  to  loss  on  initial  car- 
rier's lines  violates  this  section.  St. 
Louis  &  S.  F.  R.  Co.  v.  Akard  (Okl.) 
159  P.  344. 

Written  contract  for  shipment  of  live 
stock  limiting 'road's  liability  for  any 
'loss,  injury,  or  damage"  for  which  it 
niight  be  responsible  held  not  to  limit 
liability  for  damages  from  delay  in 
transit  resulting  in  loss  of  advantageous 
market  Elliott  v.  Chicago,  M.  &  St.  P. 
By.  Co.  (S.  D.)  161  N.  W.  347. 

This  section  does  not  preclude  limiting 
the  responsibility  to  shipper  by  a  con-- 
necting  carrier  to  damages  on  its  own 
line,  and  such  limitation  is  good  at  com- 
mon law.  Southern  Ry.  Co.  v.  Lewis  & 
Adcock  Co.,  2()1  S.  W.  131,  139  Tenn. 
37,  L.  B.  A.  1918C,  976. 

Provision  of  this  section  that  no  con- 
tract, etc.,  shall  exempt  common  carrier 
from  liability  thereby  imposed  does  not 
apply  to  telegraph  companies.  Western 
Union  Telegraph  CJo.  v.  Bailey  (Tex.) 
198  S.  W.  516,  108  Tex.  427,  denying 
writ  of  error  (Civ.  App.)  184  S.  W.  519. 
Though  a  railroad  company  limited  its 
liability  to  damages  occurring  on  its 
own  line  held,  that  it  was  liable  for  in- 
juries to  interstate  shipment  of  live 
itock,  caused  by  its  negligence,  though 
the  injuries  did  not  develop  until  after 


delivery  to  a  connecting  carrier.  Texas 
&  P.  Ry.  Co.  V.  McMillen  (Tex.  Civ. 
App.)  183  8.  W.  773. 

The  limitation  upon  the  carrier's  lia- 
bility contained  in  a  contract  for  an  in- 
terstate shipment  of  live  stock  at  a  re- 
duced rate  prescribed  by  the  interstate 
commerce  commission  was  valid  and  en- 
forceable. Kansas  City,^M.  &  O.  Ry. 
Co.  of  Texas  v.  Corn  (Tex.  Civ.  App.) 
186  S.  W.  807. 

Where  cars  were  furnished  on  request 
for  an  interstate  shipment  of  live  stock, 
as  required  by  Interstate  Cotnmerce  Act, 
conditions  in  the  contract  as  to  the  car- 
rier's liability  were  controlling.  Atchi- 
son, T.  &  S.  P.  Ry.  Co.  V.  White  (Tex. 
Civ.  App.)  188  S.  W.  714. 

In  an  action  for  damages  to  interstate 
shipment  of  mules,  where  shipping  con- 
tract made  with  initial  carrier  limiting 
liability  of  carrier  was  not  executed  in 
consideration  of  grant  of  lower  rate,  pro- 
vision for  limitation  of  liability  was  not 
binding.  Chicago,  R.  I.  &  G.  Ry.  Co. 
v.  Jenkins  (Tex-  Civ.  App.)  196  S.  W. 
679.  ' 

A  provision  in  a  bill  of  lading  that 
property  when  received  from  or  deliver^ 
«d  on  private  sidings  shall  be  at  the 
owner's  risk  ^while  on  such  sidings  is 
reasonable  and  valid.  The  law  pre- 
sumes that  a  shipper  agreed  to  be 
bound  by  such  a  provision,  an^  fact 
that  a  railroad  may  put  goods  on  sid- 
ing does  not  make  it  other  than  private 
within  such  bill  of  lading.  Charles  Bi-  , 
anchi  &  Sons  v.  Montpelier  &  W.  R.  R. 
Co.  (Vt.)  104  A.  144. 

By  acceptance  of  bill  of  lading  cover- 
ing car  of  apples,  which  bill  included 
words  "owner's  risk,"  or  letters  under- 
stood by  parties  to  be  equivalent,  con-- 
signor  relieved  carrier  from  liability  as 
insurer  and  limited  it  to  liability  for 
negligence.  McGovern  v.  Ann  Arbor  R.  . 
Co.,  162  N.  W.  668. 165  Wis.  525. 

See,  also,  notes  2%  and  3,  under  this 
section. 

16.  —  Effect  of  amendment  of  1915 
on  pre-existfng  claim8.p-Thi8  amend- 
ment not  being  retroactive,  had  no  ef- 
fect on  stipulation  in  contract  where 
shipment  and  cause  of  action  occurred 
before  its  enactment.  Bryan  v.  Louis-- 
ville  &  N.  R,  Co.  (N.  C.)  93  S.  E.  750. 

Where  a  carriage  contract  was  ex- 
ecuted prior  to  Act  March  4,  1915, 
amending  this  section  and  providing 
that  no  notice  of  claim  or  filing  thereof 
shall  be  required  as  a  condition  pre- 
cedent to  recovery  for  damages  to  in- 
terstate shipments,  but  suit  was 
brought  after  such  enactment,  such  act 
did  not  apply.  Betka  v.  Houston  & 
T.  C.  R.  Co.  (Tex.  Civ.  App.)  189  S. 
W.  532. 

17. Liability  of  warehouseman.p- 

See  note  8,  under  this  section. 

A  railroad  company,  under  a  bill  of 
lading  and  its  tariff  schedule,  filed  un- 
der interstate  commerce  act,  hel4  liable 
as   warehouseman    for   loss    of    goods 
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from  a  car  standing  on  its  side  track 
awaiting  removal  of  the  goods  by  the 
consignee.  United  Metals  Selling  Co. 
V.  Pryor,  243  F.  91,  155  C.  C.  A.  621, 
certiorari  denied  38  S.  Gt  61,  245  U. 
S.  662,  62  L.  Ed.  536. 

In  assumpsit  against  a  railroad  com- 
pany acting  as  warehouseman  for 
oranges  damaged  by  frost,  where  the 
shipment  is  interstate,  and  under  the 
terms  and  conditions  of  a  uniform  bill 
of  lading  prepared  in  the  form  recom- 
mended by  the  Interstate  Commerce 
Commission"*,  the  amount  recoverable 
must  be  computed  in  accordance  with 
the  provisions  of  such  bill  of  lading. 
Cohen  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
198  111.  App.  174. 

Terminal  carrier  of  stone-working 
lathe  and  equipment  shipped  on  fiat  car 
did  not  act  imprudently  in  taking  it  to 
storehouse  at  transfer,  which  kpade  an 
additional  freight  charge,  although  it 
might  have  unloaded  it  on  its  right  of 
way.  Northern  Pac.  Ry.  Co.  v.  Pleasant 
River  Granite  Co.,  102  A.  298,  116  Me. 
496. 

Where  potatoes  shipped  by  rail  and 
i|^eamer  had  been  in  steamship  com- 
pany's warehouse  at  destination  to 
knowledge  of  consignee  more  than  six 
days,  railroad  which  handled  shipment 
was  not  liable  for  loss  by  freezing;  its 
carrier's  liability  having  terminated. 
Barber  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 
(Mich.)  164  N.  W.  377. 
,  Where  a  bill  of  lading  provided  that 
property  not  removed  48  hours  after 
notice  of  its  arrival  may  be  kept,  sub- 
ject to  charge  for  storage  and  to  car- 
rier's responsibility  as  warehouseman 
only,  upon  failure  of  a  consignee  to  re- 
move, goods  within  48  hours  after  no- 
tice from  final  carrier,  liability  of  ini- 
tial carrier  as  carrier  ceased.  Dodge  & 
Dent  Mfg.  Co.  v.  Pennsylvania  R.  Co. 
(Sup.)  162  N.  Y.  S.  549,  175  App:  Div. 
823. 

Under  a  bill  of  lading,  providing  that 
no  carrier  should  be  liable  for  any  loss 
or  damage  caused  by  the  act  or  default 
of  the  shipper,  and  that  property  not 
removed  by  the  party  entitled  to  re- 
ceive it  within  48  hours  after  notice  of 
arrival  might  be  kept  in  the  car,  depot, 
or  warehouse  at  the  carrier's  responsi- 
bility as  warehouseman  only,  or  might 
be  stored  in  a  licensed  warehouse  at  the 
cost  and  risk  of  the  owner,  a  licensed 
warehouseman,  to  whom  the  terminal 
carrier  delivered  the  goods  upon  per- 
formance of  the  contract  of  shipment 
and  the  buyer's  refusal  to  accept  and 
the  shipcer's  failure  to  care  for  them 
after  notice,  was  the  agent  of  the  ship- 
per, through  its  own  default,  and  not 
the  agent  of  either  carrier.  Model  Mill 
Co.  V.  Carolina,  C.  &  O.  Ry.  Co.,  188 
S.  W.  930,  13G  Tenn.  211. 

"^  18.  — ^  Agreed  valuer— See  note  30, 
under  this  section. 

A  released  valuation  clause  in  an  in- 
terstate bill  of  lading,  based  on  differ- 
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ence  in  tariff  on  file,  is  valid,  though 
loss  occurs  while  freight  is  in  carrier's 
warehouse  at  an  intermediate  point,  un- 
der provisions  of  one  of  such  tariffs; 
and  a  recoyery  of  ratio  of  $100  per  ton 
for  lost  freight  held  the  lim^t  of  dam- 
ages recoverable  for  loss  of  part  of 
shipment  of  25  tons  under  bill  of  lading 
containing  a  released  valuation  clause 
of  $100  per  ton.  Western  Transit  Co. 
V.  A.  C.  Leslie  &  Co.,  37  S.  Ct.  133, 
242  U.  S.  448,  61  L.  Ed.  423,  reversing 
judgment  A.  C.  Leslie  &  Co.  v.  Western 
Transit  Co.,  150  N.  Y.  S.  1073,  165 
App.  Div.  947. 

Shipper  of  live  stock  in  interstate 
commerce  held  bound  by  stipulations  in 
bill  of  lading  issued  under  this  section, 
limiting  liability  €o  an  agreed  value  on 
which  reduced  rate  was  based,  and  re- 
quiring notice  of  damage  within  five 
days.  Erie  R.  Co.  v.  Stone,  37  S.  Ct. 
633,  244  U.  S.  332,  61  L.  Ed.  1173. 

Though  a  shipping  contract  fixed  the 
maximum  recovery  for  injuries  to  cattle 
at  $30  per  head,  recovery  for  injuries 
to  the  animals  may  be  had,  though  aft- 
er the  injuries  their  value  exceeded 
$30.  Southern  Pac.  Co.  v.  Stewart,  233 
F.  956,  147  C.  C.  A.  630. 

A  contract  limiting  the  carrier's  lia- 
.billty  to  an  agreed  valuation,  in  con- 
sideration of  a  lesser  freight  rate,  is 
valid  on  theory  that,  by  freely  and  de- 
liberately electing  to  contract  for  car- 
riage at  rate  fixed  on  agreed  value, 
shipper  is  estopped  to  assert  a  higher 
value  in  case  of  loss  or  damage.  Moore 
V.  Duncan,  237  F.  780,  150  C.  C.  A. 
534. 

Where  shipper  accepted  lower  rate, 
whereby  carrier's  liability  was  fixed  at 
released  valuation,  held  that,  though 
servants  of  carrier  stole  part  of  ship- 
ment, carrier  is  liable  only  to  amount 
of  released  valuation;  the  servants  not 
acting  for  its  benefit.     I^. 

Under  this  section  a  common  carrier, 
where  wheat  was  lost  in  transit,  is  lia- 
ble for  the  value  of  the  grain  at  the 
point;  of  destination,  notwithstanding 
the  shipment  was  made  under  a  con- 
tract known  as  a  "uniform  bill  of  lad- 
ing," which  was  part  of  the  public  tar- 
iffs filed  with  the  Interstate  Commerce 
Commission,  and  which  provided  that 
the  loss  should  be  computed  on  the 
value  of  the  property  at  the  time  and 
place  of  shipment.  McCauU^Dinsmore 
Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (D. 
C.)  2r)2  F.  664. 

Where  bill  of  lading  provided  that, 
on  damage  to  live  stock  for  which  rail- 
way company  was  liable,  value  at  place 
and  date  of  shipment  should  govern 
settlement,  evidence  of  market  value 
at  place  of  destination  is  not  admissi- 
ble in  action  for  such  damages.  South- 
ern Ry.  Co.  V.  Propst  &  Duckworth 
(Ala.  App.)  76  So.  470. 

Where  interstate  carrier  might  re- 
ceive jack  at  rate  designated  as  limited 
liability  contract  and  it  did  not  refuse 
to  permit  shipment  under  higher  rate 
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and  upon  an  unlimited  liability  con- 
tract, shipper's  recovery  would  be  gov- 
erned by  limited  liability  contract  on 
basis  of  valuation  released  to  $100. 
Soullin  T.  Eoff  (Ark.)  191  S.  W.  31. 

ProTision  in  bill  of  lading  that  "loss 
or  damage"  shall  b^  computed  on  basis 
of  Talue  of  property  is  not  applicable 
to  delay  in  transportation,  but  to  loss 
or  injury  to  goods  while  in  transit. 
Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Cunning- 
ham Commission  Co.,  192  S.  W.  211, 
127  Ark.  246. 

Interstate  carrier  may  by  fair,  open, 
and  reasonable  agreement  limit  amount 
recoYcrable  by  shipper  to  an  ligreed 
value  made  in  order  to  obtain  lower  of 
two  or  more  rates  proportioned  to 
amount  of  the  risk;  but  where  it  ac- 
cepted exhibition  hog  for  free  return 
transportation,  its  arbitrary  valuation 
contained  in  bill  of  lading  was  not  bind- 
ing as  to  injury  from  its  negligence, 
and  shipper  may  recover  full  damages. 
De  Bow  ?.  Vicksburg,  S.  &  P.  Ry.  Co. 
(Ga.  App.)  95  S.  E.  261. 

Under  this  section  a  carrier  is  lia- 
ble for  loss  of  goods  received  for  in- 
terstate shipment,  unL£>ss  they  are  hid- 
den from  view,  in  which  case  it  may 
limit  its  liability  to  a  valuation  amount 
which  it  may  require  shipper  to  state 
in  writing.  Thompson  v.  Great  North- 
em  Ry.  Co.  (Idaho)  174  P.  607. 

An  agreement  in  a  bill  of  lading  for 
interstate  transportation  which  limits 
the  liability  of  the  carrier  in  case  of 
loss  to  $10  per  hundredweight  of  the 
goods  transported  under  the  bill  of  lad- 
ing is  Talid.  Bass  v.  Erie  R.  Co.,  195 
111.  App.  508. 

Provision  in  bill  of  lading  that  in 
case  of  loss  or  injury  to  shipment  of 
live  stock  the  liability  of  the  carrier 
shall  not  exceed  the  valuation  of  ship- 
ment stated  in  the  bill  of  lading  per- 
mits recovery  even  where  the  goods  in 
their  damaged  condition  exceed  in  val- 
ue the  valuation  stated  in  the  bill  of 
lading.  Lewis  v.  Chicago  &  N.  W.  Ry. 
Co.,  199  111.  App.  438. 

Under  a  biU  of  lading  the  liability 
of  the  carrier,  in  case  of  total  loss  of 
shipment  through  its  fault,  held  lim- 
ited to  the  **bona  fide  invoice  price"  of 
the  property  at  the  time  and  place  of 
shipment,  plus  freight  charges,  if  pre- 
paid; but,  if  the  property  is  damaged 
through  the  fault  of  the  carrier,  the 
amount  of  its  liability  is  the  amount 
of  the  damage,  provided  the  same  does 
not  exceed  the  "bona  fide  invoice  price*' 
of  the  property  at  the  time  and  place 
of  shipment.  Fox  v.  Chicago  &  N.  W. 
Ry.  Co.,  199  lU.  App.  453. 

Condition  of  bill  of  lading  for  inter- 
state shipment  of  grain  that  liability 
for  loss  shall  be  measured  by  the  val- 
ve of  goods  at  the  place  of  shipment  is 
valid  and  controls  the  measure  of 
damages.  Shellabarger  Elevator  Co.  v. 
Illinois  Central  Railroad  Co.,  212  111. 
App.  1. 
As  agreement  of  value  in  a  special 


contract  for  interstate  shipment  of 
mules  only  has  effect  of  limiting 
amount  of  liability  to  stipulated  value, 
and  does  not  require  that  damage  as- 
sessed be  for  such  portion  of  real  loss 
as  value  agreed  upon  sustains  to  actual 
value.  Chicago,  I.  &  L.  Ry.  Co.  v. 
Priddy  (Ind.  App.)  115  N.  E.  266. 

•Under  this  section,  lower  rate  being 
given  based  on  goods  not  exceeding  cer- 
tain value,  to  which  contract  limits 
carrier's  liability,  this  is  limit  for  loss 
in  transit,  though  carrier  had  convert- 
ed them  by  intrusting  their  carriage  to 
another.  T.  Richter  <k  Sons  v.  Ameri- 
can Express  Co.  (Iowa)  164  N.  W.  228. 

Under  bill  of  lading  requiring  damag- 
es to  be  based  on  invoice  prices,  where 
consignee  claimed  damages  to  only  part 
of  shipment,  carrier  held  not  entitled 
to  have  proceeds  of  the  rest  of  the 
shipment  dedu^cted  from  invoice  prices 
for  entire  shipment.  E.  H.  Emery  & 
Co.  V.  Wabash  R.  Co.  (Iowa)  166  N. 
W.  600. 

Having  contracted  that  amount  of 
loss  shall  be  computed  on  value  of 
property  at  place  and  time  of  ship- 
ment, the  shipper  can  recover  for  loss 
from  delay  only  the  difference  between 
such  value  and  the  salvage  price,  plus 
any  charges  paid.  Keeney  v.  Chicago, 
B.  &  Q.  R.  Co.  (Iowa)  167  N.  W.  475. 

P)*ovision  in  bill  of  lading  that  any 
damage  should  be  computed  on  basis 
of  value  of  property  at  place  and  time 
of  shipment  is  reasonable  and  valid,  as 
it  merely  establishes  a  valuation,  and 
does  not  limit  carrier's  liability.  Wal- 
lingford  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  167  P.  1136,  101  Kan.  544. 

Under  bill  of  lading  providing  that 
liability  for  damages  should  be  com- 
puted on  value  of  goods  at  bona  fide  in- 
voice price,  measure  of  damages  would 
be  difference  between  price  at  which 
goods  sold  at  delivery  and  invoice  or 
fair  market  value  at  place  and  time 
of   shipment.      Id. 

Where  contract  restricting  defendant 
carrier's  liability  in  bill  of  lading  lim- 
ited value  of  goods  to  $1,000,  blanks  on 
"release  clause"  in  shipping  order  be- 
ing an  "indecipherable  scrawl,"  and 
not  constituting  a  contract,  if  the  two 
papers  be  construed  together,  the  one 
of  plain  words  controls,  unaffected  by 
the  meaningless  paper;  and  where 
rate  fixed  by  carrier,  by  mistake  Is 
based  on  theory  that  a  much  lower 
valuation  was  fixed  than  that  in  fact 
contained  in  the  shipper's  written  state- 
ment of  value,  ritjhts  of  shipper  can- 
not be  affected  within  limits  establish- 
ed by  his  declaration  of  value  by  rate 
which  carrier  exacts,  where  it  did  not 
arise  from  any  mistake,  silence,  or  con- 
duct of  shipper.  Aradalou  v.  New 
York,  N.  H.  &  H.  R.  Co.,  114  N.  E. 
297,  225  Mass.  235. 

Under  the  Interstate  Commerce  Act 
and  this  section,  a  bill  of  lading  in  ac- 
cordance therewith,  on  an  interstate 
shipment,   stipulating  that  the  loss  or 
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damage  for  which  the  carrier  is  liable 
shall  be  computed  on  ,the  basis  of  the 
value  of  the  property  at  the  time  and 
place  of  the  shipment,  etc.,  limits  the 
carrier's  liability,  even  in  suit  for  Its 
conversion  of  the  goods.  F.  W.  Brock- 
man  Commission  Go.  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  188  S.  W,  920. 

Provision  of  interstate  shipment  cob- 
tract  limiting  the  carrier's  liability  to 
$100  per  animal  held  valid  under  this 
section.  .Jordon  v.  Chicago,  B.  &  Q.  R. 
Co.  (Mo.  App.)  196  S.  W.  417,  trans- 
ferred from  Supreme  Court  191  S.  W. 
70,  269  Mo.  281. 

Where  bill  of  lading  stipulated  the 
measure  of  damages  in  case  of  loss  or 
damage  to  goods,  the  amount  of  dam- 
ages should  be  governed  thereby,  al- 
though, in  the  absence  of  such  a  pro- 
vision, the  measure  of  damages  would 
have  been  otherwise.  Cudahy  Packing 
Co.  v.  Bixby  (Mo.  App.)  205  S.  W.  865. 

The  words  ''place  of  shipment"  as 
used  in  bill  of  lading,  providing  that 
"the  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be 
computed  on  the  basis  of  the  value  of 
the  property  at  the  place  and  time  of 
shipment,"  mean  the  city,  town,  or  lo- 
cality where  the  shipment  originates 
as  contradistinguished  from  the  place 
of  destination,  and  cannot  be  construed 
to  mean  the  actual  street  or  stafion 
from  which  the  goods  are  shipped,  and 
cartage  paid  by  shipper  on  potatoes 
from  place  where  bought  to  defendant's 
freight  station,  New  York  City,  for 
shipment  to  Lakewood,  N.  J.,  was  not 
part  of  value  of  property  at  place  and 
time  of  shipment.  Blessing  v.  Central 
R.  Co.  of  New  Jersey  (N.  J.  Sup.)  103 
A.  1045. 

Where  plaintiff  concealed  true  val- 
ue of  express  packages  and  paid  a  low- 
er rate  upon  an  agreed  valuation,  the 
y  company's  rates  being  filed  as  required 
by  Interstate  Commerce  Act,  plaintiff 
could  not  recover  true  value  from  ex- 
press company,  where  goods  were  stol- 
en by  its  agent.  D'Utassy  v.  Barrett, 
114  N,  E.  786,  219  N.  Y.  420,  affirm- 
ing order  157  N.  Y.  S.  916,  171  App. 
Div.  772. 

Premium  merchandise  shipped  by 
mail  order  house  held  to  have  invoice 
price,  within  clause  of  uniform  bill  of 
lading,  adopted  by.  Interstate  Commerce 
Commission  and  railroads,  providing 
that  loss  shall  be  computed  on  basis 
of  value  of  property  being  the  invoice 
price  to  consignee.  Larkin  Co.  v.  New 
York,  C.  &  St.  L.  R.  Co.  (Sup.)  162  N. 
Y.  S.  870,  98  Misc.  Rep.  446. 

Under  section  3  of  uniform  bill  of 
lading  filed  with  Interstate  Commerce 
Commission,  held,  that  carrier  by  rail 
was  liable  only  for  agreed  value  of  ship- 
ment from  Yokohama  to  New  York 
specified  by  bill  of  lading  issued  by 
steamship  company.  Burke  v.  Union 
Pac.  R.  Co.  (Sup.)  166  N.  Y.  S.  100, 
178  App.  Div.  783. 

In  damage  action  against  live  stock 
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carrier,  valuations  contained  in  sched- 
ules govern  danmges  for  kUled  stock, 
and  recovery  for  injuries  to  other  stock 
must  be  in  ratio  of  stipulated  to  real 
value;  for  a  consignee  paying  inter- 
state rate  is  bound,  under  Interstate 
Commerce  Act,  by  valuation  appropri- 
ate to  such  rate,  irrespective  of  wheth- 
er he  authorized  consignor  to  execute 
oral  contract,  since  such  a  special  con- 
tract can  have  no  binding  force.  Dick- 
erson  v.  Erie  R.  Co.  (Sup.)  169  N.  Y. 
S.  5,  181  App.  Div.  815. 

Under  provision  in  bill  of  lading  that 
amount  of  carrier's  liability  for  loss 
or  damage  shall  be  computed  on  value 
of  goods  at  time  and  place  of  ship- 
ment, shipper  is  not  entitled  to  con- 
sequential damages  for  delayed  deliv- 
ery, or  from  inability  to  use  property 
for  any  period  of  time  because  of  dam- 
aged condition.  Emil  Grossman  Mfg. 
Co.  V.  New  York  Cent.  R.  Co.  (Sup.) 
169  N.  Y.  S.  213,  181  App.  Div.  764. 

Where  an  express  parcel  weighed  270 
pounds,  the  receipt,  providing  that  the 
carrier  should  not  be  liable  for  more 
than  $50  for  any  shipment  of  100 
pounds  or  less,  or  for  more  than  50 
cents  per  pound  for  shipments  weigh- 
ing more,  did  not  limit  recovery  to 
$50.  Berlinsky  v.  Barrett  (Sup.)  173 
N.  Y.  S.  449. 

Contract  of  carriage  by  express  is 
abandoned,  where  the  car  is  put  in  a 
freight  train,  so  that  limitation  of  re- 
covery to  the  $100  valuation  put  by 
the  contract  on  each  horse  does  not 
control,  though  it  is  an  interstate  ship- 
ment. Reynolds  ▼.  Adams  Express  Co. 
(N.  C.)  90  S.  E.  510. 

A  special  contract  between  a  carrier 
and  shipper  limiting  carrier's  liability 
per  hundredweight  in  consideration  of 
a  lower  freight  rate,  if  reasonable  and 
fairly  entered  into,  is  valid.  Haskell 
V.  St.  Louis  &  S.  F.  R.  Co.  (Okl.)  162 
P.  459. 

Limitation  of  liability  to  agreed  val- 
ue, on  which  rate  was  fixed  for  inter- 
state express  carriage,  was  effected  by 
contract  for  interstate  express  carriage, 
though  shipper  made  no  declaration  of 
value  as  the  contract  contemplated. 
American  Exp.  Co.  v.  United  States 
Horseshoe  Co.,  37  S.  Ct.  595,  244  U. 
S.  58,  61  L.  Ed.  990,  reversing  judg- 
ment United  States  Horseshoe  Co.  v. 
American  Express  Co.,  95  A.  706,  250 
Pa.  527. 

Where  diamonds  were  shipped  by  ex- 
press, wrapped  to  conceal  them  from 
view,  and  carrier  was  not  notified  of 
character  of  goods,  it  was  not  liable 
for  loss  beyond  amount  stated  as  val- 
ue by  shipper,  by  acceptance  of  a  re- 
ceipt limiting  value  and  by  obtaining 
a  corresponding  rate,  where  receipt 
stated  that,  if  value  was  more  than  $50, 
etc.,  it  must  be  stated  in  writing,  and 
excess  charges  paid.  Tribble  v.  South- 
ern Express  Co.  (S.  C.)  96  S.  E.  712. 

Shipper,  obtaining  benefit  of  rate 
charged  where  greater  value  than  $50 


CLB) 


BILLS  OF  LADING 


§  8«04a 


wu  not  declared,  held  to  have  accept- 
ed this  limit  of  value  though  not  fur- 
mshinf  the  valuation  of  $50.  Strong 
T.  Wells  Fargo  &  Ga  Express  (S.  D.) 
164  N.  W.  967. 

ProTision  of  express  receipt  that  rate 
was  based  upon  value  held  to  limit 
carrier's  liability,  though  appearing  on 
the  back  of  the  receipt  and  not  in  the 
body  of  the  contract     Id. 

Where  articles  are  heterogeneous  in 
nature,  and  shipper  and  carrier  have 
for  the  purpose  of  giving  shipper  a  low- 
er freight  rate  agreed  to  a  value  (}eaB 
than  the  actual  value)  not  to  exceed  a 
Qertain  number  of  dollars  per  hundred- 
weight the  damages  in  case  of  partial 
loss  would  be  determined  by  finding  the 
percentage  which  the  agreed  value  of 
the  entire  shipment  bears  to  Its  actual 
value  and  multiplying  the  actual  value 
of  each  article  by  such  per  cent.  Strat- 
ton  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (S. 
D.)  168  N.  W.  757. 

Where  alternate  rates  fairly  based  on 
valuation  are  offered  for  an  interstate 
shipment,  the  carrier  may  limit  its  lia- 
bility by  special  contract.  Louisville 
&  N.  B.  Ck).  V.  Hobbs,  190  S.  W.  461, 
136  Tenn.  512. 

Under  bill  of  lading  limiting  a  recov- 
ery to  $10  for  each  calf  shipped  and,  in 
case  of  injury,  to  an  amount  not  ex- 
ceeding the  same  proportion,  the  ship- 
per, on  jury's  finding  of  5  per  cent,  de- 
predation upon  a  valuation  of  $30,  was 
entitled  to  50  cents  per  head;  and 
shipper,  having  classified  animals  in 
the  contract  as  calves,  could  not  claim 
that  they  should  have  been  classified 
as  older  animals,  but  provision  valuing 
cahes  in  case  of  total  or  partial  loss 
heM  not  to  apply  to  the  conversion  of 
a  calf  or  its  proceeds  by  the  carrier 
or  its  agents.  Kansas  City,  M.  &  O. 
Ky.  Co.  of  Texas  v.  Corn  (Tex.  Civ. 
App.)  186  S.  W.  807. 

In  an  action  against  a  carrier  for 
breadi  of  an  oral  agreement  to  fur- 
nish cars  for  an  interstate  shipment  of 
live  stock,  a  provision  of  a  subsequent 
written  contract  pleaded  in  the  answer 
in  support  of  contention  that  the  re- 
covery cannot  be  had  until  the  value 
of  the  stock  be  reduced  below  $30  per 
head,  held  not  to  defeat  a  recovery  of 
damages  for  injury  to  the  cattle,  or  to 
support  the  contention.  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Smyth  (Tex.  Civ. 
App.)  189  S.  W.  70. 

Provision  in  bill  of  lading  as  to  the 
value  of  the  property  being  that  at 
point  of  shipment,  having  reference 
only  to  loss  or  damage,  does  not  af- 
fect measure  of  damages  for  conversion. 
International  &  Great  Northern  Ry. 
Go.  V.  Kansas  City  Produce  Co.  (Tex. 
Civ.  App.)  200  S.  W.  254. 

Under  provision  in  contract  for  ship- 
ment of  live  stock  at  reduced  rate  that 
shipper  should  not  claim  any  damage 
in  excess  of  actufil  value  of  the  stock 
at  time  and  place  of  shipment,  or  in  ex- 
cess of  $3  per  head,  shipper  who  had 


realized  more  than  $8  per  head  was 
not  estopped  to  claim  damages  less 
than  that  valuation.  Baird  v.  Denver 
&  R.  6.  R.  Co.  (Utah)  162  P.  79. 

Where  contract  for  transportation  of 
horses  by  rail  limited  claim  for  damages 
on  account  of  any  one  animal  to  $100, 
fixed  as  declared  value,  and  shipper  sold 
injured  mare  for  $75,  shipper  could  re- 
cover $80  damages  on  account  of  inju- 
ries to  mare,  and  was  not  limited  to  re- 
covery of  $25.  Dee  v,  San  Pedro,  L.  A. 
&  S.  L.  R.  Co.  (Utah)  167  P.  246. 

Under  thia  section,  a  carrier  cannot 
make  a  binding  agreement,  stipulating 
against  its  own  negligence,  though 
agreed  values  as  to  the  basis  of  the  rate 
are  not  agreements  for  exemptions  from 
negligence.  Piper  v.  Boston  &  M.  R.  R. 
(Vt.)  97  A.  506. 

Under  a  bill  of  lading  fixing  live  stock 
value  and  limiting  recovery  to  that  sum, 
the  shipper  can  recover  any  damage  less 
than  sudi  valuation  which  resulted  from 
delivery  of  other  and  inferior  stock,  al- 
though he  realized  on  the  market  more 
than  such  valuation.  Chesapeake  &  O. 
Ry.  Co.  V.  Rebman  &  Clark  (Va.)  90  S. 
E.  629. 

By  this  section  interstate  carriers  are 
liable  for  actual  loss  notwithstanding 
limitations  of  liability  in  receipt,  con- 
tract or  filed  tariff,  where  goods  are  hid- 
den by  wrapping,  etc.,  unless  where 
they  are  so  hidden,  it  requires  shipper 
to  state  their  value.  McCormick  v. 
Southern  Express  Co.  (W.  Va.)  93  S.  E. 
1048. 

19.  —  Right  of  oannecting  oarriar 
to  benefit  of  limitation.— 6ee  note  12, 
under   this   section. 

Bill  of  lading  condition  that  written 
claim  for  loss,  etc.,  must  be  made  with- 
in four  months  after  delivery  of  prop- 
erty, is  binding  on  shipper  in  action 
against  terminal  carrier,  although  made 
by  initial  carrier.  Erisman  v.  Chicago. 
B.  &  Q.  R.  Co.  (Iowa)  163  N.  W.  627. 

In  action  for  damages  to  interstate 
shipment  of  mules,  as  defendant  con- 
necting carrier  was  not  party  to  don- 
tract  with  initial  carrier  limiting  lia- 
bility, it  cannot  take  advantage  of 
such  limitation.  Chicago,  R.  I.  &  G. 
Ry.  Co.  V.  Jenkins  (Tex.  Civ.  App.)  196 
S.  W.  679. 

21.  —  LImitIno  time  for  bringing 
suit,  etc— Under  this  section  a  stipula- 
tion in  a  contract  for  interstate  car- 
riage of  live  stock  that  no  action  shall 
be  commenced  later  than  six  months 
after  accrual  is  valid.  Tuller  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa)  168 
N.  W.  801;  Thompson  v.  Atchison,  T. 
&  S.  F.  R.  Co,  (Mo.  App.)  185  S.  W. 
1145;  Illinois  Cent.  R.  Co.  v.  Rogers 
&  Hurdle  (Miss.)  76  So.  686;  Chicago, 
R,  I.  &  P.  Ry.  Co.  V.  Paden  (Okl.) 
162  Pac.  727;  St.  Louis  &  S.  F.  R. 
Co.  V.  Taliaferro  (Okl.)  168  P.  438; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Coop- 
er (Okl.)  175  P.  539;  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Bentley  (Okl.)  176  P. 
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250;  Atchison,  T.  &  S.  F.  By.  Co.  v. 
White  (Tex.  Civ.  App.)  188  S.  W.  714; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smyth 
(Tex.  Civ.  App.)   189  S.  W.  70. 

In  action  against  express  company 
based  on  interstate  shipment,  validity 
of  stipulations  in  its  receipt  requiring 
action  for  damage,  etc.,  be  brought 
within  one  year  must  be  determined  by 
decisions  of  federal  courts,  and  'are  rea- 
sonable and  binding  upon  the  consignor; 
and  to  avoid  force  of  receipt,  such  ac- 
tual fraud  must  be  shown  as  would  re- 
lieve shipper  from  compliance;  failure 
to  pay  claim  within  such  time  being  in- 
sufficient. Southern  Express  Co.  v. 
OUver,  93  S.  E.  109,  20  Ga.  App.  407. 

Under  this  section,  the  validity  of  a 
provision  in  a  contract  of  interstate 
shipment  that  suit  must  be  brought 
within  a  special  period  is  a  federal 
question  to  be  settled  by  the  general 
common  law.  Sweetser  v.  Chicago  & 
A.  R.  Co.,  196  lU.  App.  623. 

A  provision  in  a  bill  of  lading  that 
the  carrier  shall  not  be  liable  for  loss, 
damage,  or  delay  unless  written  claim 
therefor  is  made  within  90  days  of  such 
loss,  damage,  or  delay,  and  suit  com- 
menced within  one  year  therefrom,  is 
binding  on  shipper,  and  precludes  a  re- 
covery* for  unauthorized  delivery, 
though  the  action  be  in  trover.  Mays 
V.  Wells  Fargo  &  Co.,  199  111.  App. 
443. 

Contract  for  interstate  shipment  of 
live  stock  containing  provisions  invalid 
under  this  section,  wiU  not  be  held  in- 
valid in  toto,  but  provision  limiting 
right  of  action  to  six  months  from  time 
of  loss  or  injury  will  be  sustained. 
Miller  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
150  P.  780,  97  Kan.  782. 

A  provision  of  a  live  stock  contract, 
whereby  the  shipper  traveled  as  care- 
taker, that  no  action  should  be  main- 
tained by  him  for  any  damage  unless 
brought  within  six  months,  is  valid,  and 
applies  to  actions  for  injuries  to  the 
shipper,  as  well  as  for  injuries  to  the 
stock.  Achen  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.   (Kan.)  175  P.  980. 

A  stipulation  between  carrier  and 
shipper  of  live  stock  in  interstate  com- 
merce limiting  the  time  for  bringing 
suit  for  injury  thereto  is  valid  under 
the  federal  rule.  Howard  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  184  S. 
W.  906. 

A  contract  between  shipper  and  car- 
rier limiting  the  time  in  which  actions 
may  be  brought  for  loss  or  damage  to 
an  interstate  shipment  is  valid  and  rea- 
sonable. Donoho  V.  Missouri  Pac.  Ry. 
Co.,  187  S.  W.  141,  193  Mo.  App.  610, 
transferred  from  Supreme  Court  184  S. 
W.  1149. 

Where  an  interstate  contract  for 
shipment  of  cattle  "^xes  a  time  wilhin 
which  action  mutt  be  brought,  the 
time  runs  from  the  date  of  the  deliv- 
ery of  the  cattle  at  their  destination, 
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and  an  action  for  breach  of  contract, 
brought  after  the  91  days  fixed  by  the 
contract  for  an  action  of  damages  is 
barred.  Ezell  v.  Midland  Valley  R.  Co. 
(Okl.)    174  P.  781. 

Provisions  in  written  contract  cov- 
ering interstate  shipment  of  live  stock, 
that  no  suit  should  be  maintained  un- 
less begun  in  91  days  after  injury,  etc., 
was  binding,  and  failure  to  sue  within 
that  time  was  bar  to  action.  Over- 
street  V.  Wichita  Falls  &  N.  W.  R.  Co. 
(Okl.)   175  P.  354. 

Provision  in  written  contract  for  car- 
riage of  live  stock  that  suit  for  injury 
be  brought  within  91  days  is  not  unrea- 
sonable or  invalid,  but  is  not  binding  if 
there  was  no  consideration  therefor, 
and  where  a  binding  oral  contract  had 
been  previously  made,  the  subsequent 
written  contract  would  be  without  con- 
sideration. Kansas  City,  M.  &  O.  Ry. 
Co.  V.  Hansard  (Tex.  C^iv.  App.)  184 
S.  W.  329. 

Shipper  of  live  stock  who  knew  that 
carrier  was  relying  upon  ^a  written 
contract  and  who  was  required  to  sign 
it,  and  who  did  not  read  contents  in- 
cluding a  limitation  of  six  months  for 
actions  for  damages  to  stock,  held  not 
relieved  from  the  effect  of  such  provi- 
sion. Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
White  (Tex.  Civ.  App.)  188  S.  W.  714. 

Where  the  shipper  could  on  arrival 
of  the  cattle  have  determined  the  ex- 
tent of  their  injuries  due  to  the  car- 
rier's negligence,  in  an  interstate  ship- 
ment, there  was  no  question  for  the 
jury  whether  a  contract  requiring  no- 
tice and  suit  within  40  days  of  delivery 
was  valid.  Betka  v.  Houston  &  T.  C. 
R.  Co.  (Tex.  Civ.  App.)  189  S.  W.  532. 

Under  this  section  and  Comp.  St. 
1916,  §  8569,  stipulation  in  contract  for 
interstate  carriage  of  live  stock  that 
shipper  must  bring  action  for  damages, 
etc.,  within  six  months  was  not  invalid 
because  not  part  of  schedules  filed  with 
Interstate  Commerce  Commission,  and 
could  not  be  lawfully  waived.  Chicago, 
R.  I.  &  G.  Ry.  Co.  V.  Shroyer  (Tex. 
Civ.  App.)  197  S.  W.  773. 

22.  —  Requirement  of  notice  of 
losSiP-A  stipulation  in  the  bill  of  lad- 
ing, requiring  claim  for  loss  to  be  made 
in  writing  to  the  carrier  within  four 
months  after  delivery,  or  after  a  rea- 
sonable time  for  delivery  has  elapsed, 
is  binding  under  the  interstate  Com- 
merce Act.  Erisman  v.  Chicago,  B.  & 
Q.  R.  Co.  (Iowa)  163  N.  W.  627,  Mets 
Co.  V.  Boston  &  M.  R,  R.,  116  N.  E. 
475,  227  Mass.  307;  Banaka  v.  Mis- 
souri Pac.  Ry.  Co.,  186  S.  W.  7,  193 
Mo.  App.  345;  Barton  v.  Louisville  & 
N.  R.  Co.  (Mo.  App.)  196  S.  W.  370; 
Cudahy  Packing  Co.  v.  Atchison,  T.  & 
S,  F.  Ry.  Co.,  201  S.  W.  623,  198  Mo. 
App.  520;  Higgins  v.  Boston  &  M.  R. 
R.  (N.  H.)  102  A.  533;  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Cozart  (Okl.)  158 
P.  933;    Houston  E.  &  W.  T.  Ry.  Co. 
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T.  Houston    Packing   Co.    (Tex.    Civ. 
App.)  203  S.  W.  1140, 

Provision  in  biU  of  lading  for  inter- 
state shipment  requiring  prompt  notice 
of  daim  for  injury  to  goods  and  barring 
RCOTery  in  case  of  failure  to  give  same 
within  ten  days  held  reasonable.  South- 
em  Pac.  Co.  V.  Stewart,  39  S.  Ct.  139, 
63  L.  Ed.  — ;  Illinois  Cent.  R.  Co.  v. 
Baaer  (Miss.)  75  So.  376;  Illinois  Cent. 
B.  Co.  V.  W.  J.  Davis  &  Co.  (Miss.)  72 
So.  874:  Jordon  v.  Chicago,  B.  &  Q.  R. 
Co.  (Mo.  App.)  196  S.  W.  417,  trans- 
ferred from  Supreme  Court  191  S.  W. 
70,  269  Mo.  281 ;  Murray  v.  Atlantic 
Coast  Line  R.  Co.,  93  S.  E.  387,  108  S. 
C.88. 

Stipulations  in  bills  of  lading  covering 
live  stock  shipments,  requiring  written 
notice  of  damages  to  be  given  before  the 
stock  is  rem6ved  from  the  carrier's  pos- 
session, are  valid.  Atchison,  T.  &  S.  F. 
By.  Co.  V.  Miller  (Colo.)  163  P.  836; 
Louisville  &  N.  R.  Co.  v.  Johnson  (Ky.) 
206  S.  W.  638 ;  Scliloss-Bear-Davis  Co. 
V.  Louisville  &  N.  R.  Co.,  88  S.  E.  476, 
171  N.  C.  350 ;  Bryan  v.  LouUville  & 
N.  R.  Co.  (N.  C.)  93  S.  E.  750. 

A  provision  in  contract  for  interstate 
shipments  of  livestock  for  notice  of 
daim  for  loss,  injury,  or  detention  with- 
in one  day  after  delivery  of  stock  at 
destioadon  is  complete  bar  to  action  for 
such  loss  or  delay  in  absence  of  no- 
tice. Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Craig  (Okl.)  157  P.  87 ;  Chicago,  R.  L 
&  P.  Ry.  Co.  V.  Parsons  (Okl.)  162  P. 
955. 

Notice  to  officer  of  connecting  carrier 
at  final  destination  held  to  satisfy  re- 
qmrement  of  stipulation  in  through  bill 
of  lading  for  interstate  shipment  that 
the  shipper  shall  give  notice  of  claim  to 
some  officer  "of  said  company"  before 
cattle  are  removed,  in  view  of  this  sec- 
tion. Northern  Pac.  Ry.  Co.  v.  Wall, 
36  S.  Ct.  493,  241  U.  S.  87,  60  L.  Ed. 
905,  reversing  judgment  Wall  v.  North- 
ern Pac.  Ry.  Co.,  145  P.  291,  50  Mont. 
122. 

Initial  carrier  may  stipulate,  in  bill  of 
lading  issued  under  this  section,  that 
claims  for  loss  or  delay  must  be  made  at 
the  point  of  delivery  or  point  of  origin 
within  four  months  after  delivery,  or 
after  reasonable  time  for  delivery;  but 
claim  for  value  of  shipment  misdeliv- 
ered  held  sufficient,  where  shipper  tele- 
graphed carrier  five  days  after  arrival, 
refusing  shipment  because  of  delay. 
Georgia,  F.  &  A.  Ry.  Co.  v.  Blish  Mill- 
iug  Co.,  36  S.  Ct.  541,  241  U.  S.  190,  60 
L.  Ed.  948,  affirming  judgment  82  S.  E. 
784,  15  Ga.  App.  142. 

^  The  failure  to  comply  with  "uniform 
live  stock  contract,"  under  which  inter- 
state shipment  was  made,  as  to  presen- 
tation of  claim  for  damages  and  verifica- 
tion thereof,  held  to  defeat  recovery  for 
injury  to  shipment,  in  absence  of  cir- 
cumstances rendering  the  stipulation  in- 
^id  or  excusing  noncompliance.  Ches- 
apeake &  O.  R.  Co.  V.  McLaughlin,  37 
S.  Ct  40,  242  U.  S.  142,  61  L.  Ed.  341. 
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Stipulation  in  through  bill  of  lading 
for  interstate  shipment  that  carrier 
shall  not  be  liable  for  damages  unless 
claims  are  reported  by  consignee  to  ter- 
minal carrier  within  36  hours  after  no- 
tice of  arrival  is  valid,  and  failure  to 
comply  with  it  held  not  excused,  though 
failure  to  state  amount  of  damages  was 
not  fatal.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Starbird,  37  S.  Ct.  462,  243  U.  S. 
592,  61  L.  Ed.  917,  modifying  judgment 
177  S.  W.  912,  118  Ark.  485. 

To  require  shipper  of  interstate  ship- 
ment to  verify  claim  of  loss  with  con- 
necting carrier  causing  injury  would  de- 
feat purpose  of  this  section,  relieving 
shippers  from  determining  which  of  sev- 
eral connecting  carriers  was  negli- 
gent. Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Ward,  37  S.  Ct.  617,  244  U.  S. 
383,  61  L.  Ed.  1213,  affirming  judgment 
Missouri,  K.  &  T.  Ry.  Co.  v.  Same 
(Tex.  Civ.  App.)  169  S.  W.  1035. 

Shipper  of  live  stock  in  interstate 
commerce  held  bound  by  stipulations  in 
bill  of  lading  Issued  under  Act  June  29, 
1906,  limiting  liability  to  an  agreed  val- 
ue on  which  reduced  rate  was  based, 
and  requiring  notice  of  damage  within 
five  days.  Erie  R.  Co.  v.  Stone,  37  S. 
Ct.  633,  244  U.  S.  332,  61  L.  J3d.  1173. 

Where  a  carrier  was  entirely  familiar 
with  the  injuries  to  plaintiff's  cattle, 
held,  that  plaintiff's  failure  to  give  no- 
tice of  injury  within  10  days  after  ar- 
rival at  destination,  as  required  by  con- 
tract, would  not  preclude  recovery. 
Southern  Pac.  Co.  v.  Stewart,  233  F. 
956,  147  C.  C.  A.  630. 

Agreement  in  reduced  rate  contract 
for  shipment  of  live  stock,  requiring  no- 
tice of  loss  or  damage  to  be  given  with- 
in 10  days  after  animals  should  be  un- 
loaded, on  penalty  of  waiver,  is  valid, 
being  fair,  just,  and  reasonable,  includes 
all  loss  and  damage  by  injury  or  death 
of  animals  en  route,  as  well  as  at  termi- 
nals; and  where  cattle,  injured  during 
first  part  of  journey,  were  unloaded  at 
way  station,  and  shipper,  having  there 
disposed  of  bulk  of  the  animals,  had  re- 
mained transported  under  original  bill 
of  lading  to  destination  named,  but  cat- 
tle were  not  injured  in  latter  carriage, 
the  10-day  period  after  unloading,  with- 
in which  notice  of  loss  was  required  to 
be  given,  runs  from  time  of  unloading 
at  way  station.  Telegram  by  shipper 
to  officer  of  railroad  company  notifying 
him  that  shipment  of  cattle  would  suffer 
injuries  if  precautions  were  not  taken, 
is  not  notice  of  loss  or  damage,  within 
provisions  of  bill  of  lading  requiring 
written  notice  of  same  within  10  days 
after  unloading  under  penalty  of  waiv- 
er; and  oral  notice  of  loss,  given  to 
agent  at  point  where  animals  were  un- 
loaded, although  followed  by  investiga- 
tion, cannot  be  deemed  sufficient.  Olson 
V.  Chicago,  B.  &  Q.  R.  Co.  (O.  C.  A.) 
250  F.  372. 

Where  an  interstate  shipment  of  hors- 
es was  unnecessarily  and  carelessly  held 
in  the  railroad  yards  at  an  intermediate 
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point,  notice  of  claim  for  loss  was  un- 
necessary; the  shippipg  contract,  fol' 
lowing  this  section,  declaring  notice  un- 
necessary for  damage  in  transit  by  care- 
lessness or  negligence,  etc.  H alley  v. 
Oregon  Short  Line  R.  Co.  (D.  C.)  253 
F.  569. 

Stipulations  in  interstate  bills  of  lad- 
ing Tequiring  notice  of  claim  of  damages 
and  extinction  of  right  to  recover  if  no- 
tice stipulated  is  not  given  are  valid 
and  effective,  and  if  notice  of  claim  re- 
quired is  not  given  carrier  is  not  lia- 
ble. Nashville,  C.  &  St.  L.  Ry.  Co.  v. 
Camper  (Ala.)  78  So.  925. 

Failure  to  comply  with  requirement  of 
bill  of  lading  that  notice  in  writing  of 
claim  for  injury  to  live  stock  must  be 
filed  before  it  is  removed  from  car  or 
intermingled  with  other  live  stock  is  no 
bar  to  action  against  carrier  for  dam- 
ages to  interstate  shipment.  Southern 
Ry.  Co.  V.  Propst  &  Duckworth  (Ala. 
App.)  76  So.  470. 

While  carriers  of  interstate  shipments 
of  live  stock  may  protect  themselves  by 
contracts  requiring  shipper  to  notify 
them  in  writing  of  any  claim  for  dam- 
ages within  a  stated  time  and  before 
stock  has  been  mingled  with  other  stock, 
plaintififs  live  stock  which  died  in  pos- 
session of  defendant  carrier  are  «ot 
within  reasonable  and  valid  provisions 
of  contract  in  reference  to  giving  such 
written  notice.  Lusk  v.  Long,  192  S. 
W.  213,  127  Ark.  261. 

Object  of  stipulation  in  bill  of  lading 
requiring  claim  for  loss,  damage,  or  de- 
lay to  be  made  in  writing  at  point  of 
delivery  or  origin,  etc.,  being  to  secure 
to  carrier  reasonable  notice  of  loss  or 
damage,  should  be  given  a  practical  con- 
struction, was  satisfied  by  claim  to 
freight  claim  agent  of  carrier,  though 
not  at  point  of  shipment  or  of  origin ; 
and  where  beans  were  shipped  May  3, 
and  arrived  at  destination  May  6,  and 
were  misdelivered  without  surrender  of 
bill  of  lading,  notice  of  claim  on  Sep- 
tember 1,  or  even  on  September  26, 
was  "within  four  months  after  a  rea- 
sonable time  for  delivery,"  as  required 
by  the  bill  of  lading.  Babbitt  v.  Grand 
Trunk  Western  Ry.  Co.  (111.)  120  N. 
E.  803. 

The  duty  required  of  a  shipper  by  a 
shipping  contract  providing  that  recov- 
ery for  injury  to  live  stock  shipped  shall 
be  barred  unless  notice  of  the  injury  is 
given  to  the  carrier  within  five  days  is 
reasonable.  The  provision  is  valid  and 
binding  when  voluntarily  and  undcr- 
istandingly  entered  into  and  plain  and 
certain  in  meaning ;  and  failure  to  com- 
ply with  it  is  fatal  to  the  right  to  recov- 
er for  such  injury.  Sweetser  v.  Chicago 
&  A.  R.  Co.,  196  111.  App.  625. 

The  reasonableness  or  unreasonable- 
ness of  a  provision,  in  a  contract  for  an 
interstate  live  stock  shipment,  that  no 
claim  for  damages  in  shipment  shall  be 
allowed  or  paid  unless  such  claim  is  de- 
livered to  the  general  freight  agent  of  the 
carrier  at  his  office  within  five  days  from 
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the  time  the  stock  is  removed  from  the 
car,  is  a  question  for  the  Interstate 
Commerce  Commission  and  not  foi^  the 
state  court  in  which  action  for  such 
damages  ia  brought,  and  so  long  aa  the 
filed  tariff  provides  for  a  notice  of  this 
character  it  is  binding  upon  the  shipper 
as  well  as  the  carrier,  notwithstanding 
he  may  not  have  had  actual  knowledge  of 
the  stipulation  in  the  contract.  Keasler 
V.  Baltimore  &  O.  S.  W.  R.  Co.,  203 
111.  App.  61. 

Where  a  contract  for  interstate  ship- 
ment of  live  stock  provided  that  no 
claim  for  damages  should  be  allowed  or 
sued  for  unless  the  shipper  should  make 
and  deliver  same  to  the  railroad  com- 
pany's general  agent  within  five  days 
after  removal  of  the  stock  from  the  car, 
held,  that  a  failure  to  give  such  notice 
or  to  slfow  a  waiver  thereof  barred  an 
action  on  such  claim.  Hudson  v.  Grand 
Rapids  &  I.  Ry.  Co.,  203  111.  App.  377.  ' 

A  notice  of  claim  of  injury  served  on 
the  initial  carrier  within  three  days 
after  the  arrival  of  a  shipment  of  sheep 
at  the  destination  and  sale  held  to  be 
timely,  irrespective  of  whether  it  was 
given  before  or  after  the  intermingling 
of  the  sheep  with  other  stock.  Chesney 
V.  Union  Pac.  Ry.  Co.,  209  111.  App. 
494. 

Shippers  of  live  stock  under  a  written 
contract  for  interstate  shipment  con- 
taining provisions  requiring  notice  to 
the  carrier  within  a  given  time  of  loss 
or  damage  in  transit  may  sue  in  tort, 
but  cannot  avoid  the  effect  of  such  pro- 
visions, for  the  requirement  of  notice  is 
rigorously  binding,  and  neither  party  is 
entitled  to  set  up  by  way  of  defense  the 
unreasonableness  of  the  requirement, 
and  an  instruction  that  if  the  defendant 
carrier  had  knowledge,  within  the  time 
required  for  notice  to  be  given,  of  the 
loss  or  damage  to  plaintiff's  live  stock, 
such  requirement  of  the  contract  was 
complied  with,  held  erroneous.  New- 
man V.  Union  Pac.  Ry.  Co.,  210  IlL 
App.  13 

A  sl^ipper  of  an  interstate  shipment  of 
live  stock,  who  fails  to  comply  with  a 
provision  of  the  contract  which  requires 
him  to  file  a  written  and  verified  claim 
for  loss  or  damage  with  the  agent  of  the 
carrier,  within  five  days  from  the  time 
the  stock  is  removed  from, the  car,  as  a 
condition  of  his  right  to'  receive  pay- 
ment or  to  sue  for  damages  to  such 
stock,  cannot  recover.  Simpson  v. 
Grand  Trunk  Western  Ry.  Co.,  210  111. 
App.  2G9.  ' 

Claim  for  loss  of  grain  from  a  car  is 
not  within  the  provision  of  the  Cum- 
mins Amendment  as  to  no  notice;  of 
claim  being  required  in  certain  cases, 
and  provision  limiting  time  within 
which  a  claim  for  damages  may  be 
made,  and  fixing  the  manner  and  place 
of  making  it,  is  valid  and  binding.  E. 
B.  Conover  &  Co.  v.  Baltimore  &  Ohio 
Southwestern  R.  Co.,  212  111.  App.  29. 

A  provision  in  a  contract  for  inter- 
state shipment  of  mules  for  notice  in 
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writing  of  a  claim  for  damages  before 
removal  of  stock  or  before  mingled  with 
other  stock,  to  be  valid,  must  be  reason- 
able, in  view  of  facts  of  each  particular 
case;  and  a  written  notice  of  claim  giv- 
en to  agent  of  the  delivering  carrier 
seven  days  after  delivery  of  mules,  held 
under  circumstances,  a  suflScient  compli- 
ance. Chicago,  I.  A  L.  Ry.  Co.  v.  Prid- 
dy  and.  App.)  115  N.  E.  206. 

Although  this  section  does  not  require 
notice  of  shipper's  suit  against  initial 
carrier  for  injuries  to  interstate  ship- 
ment to  be  given  connecting  carrier,  to 
permit  recovery  of  reimbursement,  giv- 
ing of  such  notice  is  proper.  St.  Jo- 
seph &  G.  I.  Ry.  Co.  V.  Des  Moines 
Union  Ry.  Co.  (Iowa)  162  N.  W.  812. 

Where  damaged  shipments  had  been 
inspected  by  agents  of  carrier  and  con- 
signee, and  inspection  report  and  nota- 
tion on  freight  receipt  made,  notice  that 
consignee  would  file  claim  for  damages, 
though  in  future  tense,  held  to  satisfy 
bill  of  lading.  E.  H.  Emery  &  Co.  v. 
Wabash  R.  Co.  (Iowa)  166  N.  W.  600. 

Stipulation  requiring  notice  of  claim 
for  damages  to  carrier's  agent  before 
removal  of  live  stock  from  "place  of 
destination,''  or  "from  place  of  delivery 
of  the  same  to  said  shipper,"  did  not 
require  notice,  where  carrier  abandoned 
contract  and  returned  stock  to  shipper 
at  place  of  consignment,  being  applica- 
ble only  where  stock  is  transported  to 
place  of  destination  provided  by  con- 
tract, or  other  place  of  delivery  volun- 
tarily selected  by  shipper.  Louisville  & 
N.  R.  Co.  V.  Murphy  (Ky.)  206  S.  W. 
268. 

• 

lave  stock  taken  to  a  place  two  miles 
from  the  town  where  received  from  car- 
rier by  shipper  is  no  longer  at  the 
"place  of  destination,"  within  the  mean- 
ing of  a  bill  of  lading  requiring  notice 
of  injury  to  be  made  before  removal 
from  *'place  of  destination"  or  "place  of 
delivery."  Louisville  &  N.  R.  Co.  v. 
Johnson  (Ky.)  206  S.  W.  638. 

Where,  upon  delivery  of  horses  by 
carrier  after  injury,  shipper  signed  re- 
ceipt, to  which  was  attached  statement 
of  damage,  although  not  verified  as  re- 
quired by  contract  of  carriage,  and  car- 
rier accepted  it  without  objection,  it 
was  sufficient  Slider  v.  Pere  Mar- 
quette R.  Co.  (Mich.)  161  N.  W.  961. 

Shipper  of  potatoes  on  a  joint  adven- 
ture agreement,  who  failed  to  file  a 
daim  against  the  railroad  within  four 
months  of  the  date  when  his  joint  ad- 
venture took  possession,  the  bill  of  lad- 
ing having  required  written  notice  of 
loss  within  four  months,  could  not  re- 
cover. Otto  V.  Manistee  &  N.  E.  R.  Co. 
(ilich.)  163  N.  W.  49. 

Under  uniform  live  stock*  contract 
filed  with  Interstate  Commerce  Commis- 
sion under  which  interstate  shipment 
was  had,  held,  that  written  communica- 
tion by  company's  local  agent  at  point 
of  destination  regarding  injury  was 
sufficient  notice  of  claim  to  warrant  re- 


covery.   Snyder  v.  King  (Mich.)  165  N. 
W.  840. 

In  a  shipper's  action  against  carrier 
for  damages  and  diversion  of  a  shipment 
of  live  stock,  notification  to  the  carrier 
by  telegram  containing  shipping  direc- 
tions that  he  would  hold  it  liable  for 
damages  was  a  sufficient  compliance 
with  the  shipping  contract  requiring 
claim  of  damages  to  be  made  within  five 
days.  Boyd  v.  King,  167  N.  W.  901, 
201  Mich.  436,  certiorari  denied  King  v. 
Boyd,  39  S.  Ct.  11,  63  L.  Ed.  — . 

Where  two  different  rates  were  offered 
shipper  and  he  accepted  the  lower,  there 
was  a  sufficient  consideration  for  con- 
tract. Illinois  Cent.  R.  Co.  v.  W.  J. 
Davis  &  Co.  (Miss.)  72  So.  874. 

Oral  mention  of  damage  or  loss  to 
shipper  of  live  stock,  made  to  carrier's 
agent  not  authorized  to  receive  such  no- 
tice, held  not  a  compliance  with  a  con- 
tract of  shipment  requiring  written  no- 
tice thereof  to  be  filed  with  named 
agents  within  ten  days  after  deliv- 
ery.   Id. 

A  carrier's  bill  of  lading  provision,  re- 
quiring verified  notices  of  injury  to  live 
stock,  is  complied  with  by  an  unverified 
letter,  especially  where  the  railroad 
company  did  not  insist  upon  its  verifi- 
cation. Illinois  Cent.  R.  Co.  v.  Wm. 
Atkinson  &  McDonald  Co.,  74  So.  616, 
113  Miss.  678. 

Shippers  requiring  agent  of  terminal 
carrier  to  note  on  freight  bill,  received 
under  condition  "stock  in  bad  shape," 
held  sufficient  notice  of  claim  within  one 
day  after  delivery  at  destination.  Illi- 
nois Cent.  R.  Co.  v.  Rogers  &  Hurdle 
(Miss.)  76  So.  686. 

Provisions  of  contracts  for  interstate 
shipment  of  live  stock,  requiring  writ-  ^ 
ten  notice  of  claim  for  damages,  as  con- 
dition precedent  to  right  to  recover  for 
loss  or  injury,  are  valid;  there  being 
consideration  for  such  contract  in  re- 
duced rate,  under  schedule  of  rates  filed 
with  Interstate  Commerce  Commis- 
sion. Bilby  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (Mo.)  199  S.  W.  1004. 

In  a  suit  against  an  initial  carrier  for^ 
damages  by  delay  in  transit,  provisions 
in  a  bill  of  lading  requiring  written  no- 
tice of  claims  held  valid.  Thompson  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (Mo.  App.) 
185  S.  W.  1145. 

Provision  in  bill  of  lading,  issued  on 
interstate  shipment,  that  claims  for  loss 
or  damage  should  be  made  in  writing  at 
the  point  of  delivery  or  origin,  within 
four  months  after  a  reasonable  time  for 
delivery  had  elapsed,  held  valid,  and  to 
require  such  notice,  even  in  case  of  final  • 
carrier's  willful  misdelivery.  Kemper 
Mill  Co.  V.  Missouri  Pac.  Ry.  Co.,  186 
S.  W.  8,  193  Mo.  App.  466,  transferred 
from  Supreme  Court  Kemper  Mill  & 
Elevator  Co.  v.  Same  (Mo.  App.)  178  S. 
W.  502. 

The  contract  notice,  requiring  a  ship- 
per  to  give  notice  to  the  carrier  within 
four  months  of  loss  or  damage  to  inter- 
state shipment,  is  for  the  purpose  of 
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giving  the  carrier  opportunity  to  inves- 
tigate the  merits  of  the  claim  while  the 
facts  are  fresh  and  information  readily 
obtainable,  and  a  notice  of  damage  to 
berries  "on  account  of  delay,"  could  not 
mislead  nor  relieve  the  carrier  of  liabil- 
ity, where  the  damage  was  caused  not 
by  delay  but  by  improper  care  in  trans- 
it. R.  W.  Gess  Commission  Co.  v.  Illi- 
nois Cent  R.  Co.,  186  S.  W.  1136,  193 
Mo.  App.  677. 

The  provision  of  a  contract  of  ship- 
ment in  interstate  commerce  between 
carrier  and  shipper  requiring  written 
notice  of  loss  or  damage  is  valid.  Dono- 
ho  V.  Missouri  Pac.  Ry.  Co.,  187  S. 
W.  141,  193  Mo.  App.  610,  transfer- 
red from  Supreme  Court  (Mo.  App.) 
184  S.  W.  1149. 

A  bill  of  lading  provision,  requiring 
written  notice  of  claim  for  damages  to 
carrier  within  a  certain  time  after  live 
stock  is  delivered  and  before  mingled 
with  other  stock,  is  valid  and  requires 
no  special  consideration  to  support  it; 
and  a  written  notice  of  claim  and  bad- 
order  notations  on  the  freight  bill,  the 
consignee's  written  receipt  for  the  de- 
livery of  the  live  stock,  and  oral  no- 
tice to  the  station  agent  are  insufficient. 
Johnson  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  187  S.  W.  282. 

Live  stock  bill  of  lading  provisions, 
requiring  reasonable  notice  of  loss,  are 
enforceable.  Moler  v.  Louisville  & 
N.  R.  Co.  (Mo.  App.)  195  S.  W.  524. 

Provision  in  contract  for  interstate 
shipment  of  live  stock,  that  shipper 
should  give  written  notice  of  any  claim 
for  damages  to  carrier's  agent  before 
removing  stock  from  destination  or 
place  of  delivery,  and  before  mingling 
it  with  other  stock,  is  enforceable; 
and  fact  that  carrier's  agent  knew  of 
bad  condition  of  live  stock  on  arrival, 
and  made  "bad  order"  report  to  carrier, 
did  not  dispense  with  notice  of  claim. 
O'Briant  v.  Pryor  (Mo.  App.)  195  S. 
W.  759. 

An  interstate  shipment  contract  held 
,  to  require  notice  of  damages  to  the 
initial  carrier  only  when  that  carrier 
was  sought  to  be  held  and  the  negli- 
gence occurred  on  its  line.  Jordon  v, 
Chicago,  B.  &  Q.  R.  Co.  (Mo.  App.) 
196  S.  W.  417,  transferred  from  Su- 
preme Court  191  S.  W.  70,  269  Mo. 
281. 

In  conference  rulings  Nos.  456  and 
510,  relating  to  compliance  with  pro- 
vision ^in  bill  of  lading  requiring  claims 
for  loss  to  be  made  within  four  months, 
the  Interstate  Commerce  Commission 
did  not  attempt  to  change  the  terms  of 
the  contract  between  the  shipper  and 
carrier,  but  merely  authorized  the  car- 
rier to  substitute  such  order  in  lieu  of 
the  contractual  requirement;  and  ship- 
per who,  on  day  following  delivery 
of  shipment  of  meat,  sent  carrier's 
agent,  at  place  of  delivery,  letter  speci- 
fying shipment  and  notifying  agent  that 
meat  was  in  spoilt  condition,  that  claim 
would  be  filed  and  that  investigation  of 
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ckusc  of  damage  should  be  made,  sub- 
stantially complied  with  the  provision 
in  bill  of  lading  requiring  claims  in 
writing  to  be  made  to  carrier  at  point 
of  delivery  or  at  point  of  origin;  but 
a  letter  to  carrier's  agent  at  point  of  de- 
livery merely  stating  that  shipment  of 
meat  was  "soft  and  smeary"  and  re- 
questing a  report  to  enable  company 
to  complete  its  record,  without  placing 
blame  on  carrier  or  intimating  that 
claim  would  be  filed,  did  not  substan- 
tially comply  with  provision  in  bill  of 
lading  requiring  written  notice  of  loss 
to  carrier's  agent,  nor  where  bill  of 
lading  provided  for  claim  in  writing  to 
carrier  at  place  of  delivery  or  at  place 
of  origin,  the  sending  of  a  formal  writ- 
ten claim  to  carrier's  freight  claim 
agent  at  another  point  was  not  a  sub- 
stantial compliance  with  such  provision, 
notwithstanding  conference  rulings  Nos. 
456  and  510  by  the  Interstate  Com- 
merce Commission.  Cudahy  Packing 
Co.  V.  Bixby  (Mo.  App.)  205  S.  W. 
865. 

Under  bill  of  lading  requiring  notice 
of  "damages  for  loss  of  or  injury  to" 
live  stock,  notice  was  not  required 
where  claim  was  solely  for 'damages  for 
loss  of  favorable  market,  shrinkage,  and 
expense  of  feeding  at  destination.  Mc- 
Elwain  v.  Union  Pac.  R.  Co.  (Neb.) 
163  N.  W.  845. 

Substantial  compliance  with  bill  of 
lading  requirement  of  notice  of  claim 
for  damages  is  all  that  is  required,  and 
where,  in  addition  to  notation  of  short- 
age on  the  original  delivery  receipt, 
consignee  promptly  wrote  the  carrier  a 
letter  reciting  the  facts,  and  carrier 
replied  in  three  days  that  it  could  not 
locate  the  missing  goods,  there  was  suf- 
ficient compliance  with  the  bill  of'  lad- 
ing requirement  of  claim  of  loss.  Hyatt 
Roller  Bearing  Co.  v.  Pennsylvania  R. 
Co.  (N.  J.  Sup.)  104  A.  82. 

A  limitation  of  liability  in  a  bill  of 
lading  in  an  interstate  shipment,  in 
relation  to  time  for  presenting  a  claim, 
held  bar  to  an  action  against  an  in- 
itial carrier  for  loss  arising  from  a 
conversion  of  goods  by  the  final  car- 
rier. Dodge  &  Dent  Mfg.  Co.  v.  Prnn- 
svlvania  R.  Co.  (Sup.)  162  N.  Y.  S.  549, 
175   App.   Div.   823. 

Stipulation  in  bill  of  lading  that  no- 
tice of  a  claim  for  damages,  etc..  shall 
be  filed  -within  four  months  after  de- 
livery of  the  property,  and  that  unless 
claim  is  so  made  carrier  will  not  be 
liable  is  reasonable  and  valid,  and  a 
claim  to  railroad  receiving  goods  from 
boat  to  which  they  had  been  delivered 
by  shipper  and  itself  causing  the  dam- 
age held  sufficient.  Aydlett  v.  Norfolk- 
Southern  R.  Co.  (N.  C.)  89  S.  E.  1000. 

Reasonableness  of  time  allowed  for 
notice  of  loss  or  damage,  is  not  de- 
pendent on  whether  goods  arc  perish- 
able or  not,  and  clause  terminating 
liability  of  carrier  unless  notice  of 
loss  or  damage  is  filed  with  the  agent 
at  delivery   point   within   ten   days    of 
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receipt  of  shipment  is  invaUd  as  un- 
reasonable. Phiilips  V.  Seaboard  Air 
Line  Ry.  (N.  C.)  89  S.  E.  1057. 

Where  a  shipment  was  routed  over 
two  roadB  and  a  loss  occurred,  notice  to 
the  initial  carrier  was  sufficient  notice 
of  a  claim  for  the  loss.  Gillikin  & 
Edwards  v.  Norfolk  Southern  R.  Co. 
(N.  C.)  93  S.  E.  469. 

A  shipper  could  not  recover  for  in- 
jury to  a  furniture  shipment  where  he 
failed  to  file  required  written  notice 
of  loss  within  specified  time,  although 
agent  had  actual  knowledge  of  loss ; 
and  a  notation  by  a  railway  agent  on 
a  freight  bill  as  to  injuries  to  ship- 
ment was  not  a  compliance  with  bill 
of  lading  stipulation.  Taft  &  Van- 
dyke V.  Atlantic  Coast  Line  R.  Co. 
(N.  C.)  93  S.  E.  752. 

This  section  deprives  an  initial  car- 
rier of  any  defense  which  might  arise 
from  the  shipper's  failure  to  give  no- 
tice of  daim,  where  the  loss  and  dam- 
age complained  of  arose  from  the  neg- 
ligence of  a  connecting  carrier.  Mann 
V.  Fairfield  &  E.  C.  Transp.  Co.  (N. 
C.)  96  S.  E.  731. 

Filing  of  written  claim  eight  months 
after  goods  have  been  shipped  is  not 
compliance  with  requirement  of  bills  of 
lading  that  claims  must  be  made  in 
writing  within  four  months  after  de- 
livery of  property,  or  on  failure  to 
deliver  within  four  months  after  rea- 
sonable time  for  delivery;  but  provi- 
sion is  sufficiently  complied  with  when, 
prior  to  expiration  of  period  oral  com- 
plaint was  made,  on  which  company 
acted.  Shark  v.  Great  Northern  Ry. 
Co..  164  N.  W.  39,  37  N.  D.  342. 

Failure  to  give  ^notice  of  damages  to 
interstate  shipment  of  live  stock,  as 
required  by  a  reasonable  and  valid 
provision  of  the  shipment  contract, 
held  to  preclude  recovery  of  damages. 
Kansas  City,  M.  &  O.  Ry.  Co.  of  Tex- 
as V.  Gleason  (Okl.)  158  P.  365. 

Compliance  with  the  provisions  of  a 
contract  for  the  carriage  of  live  stock 
hy  a  common  carrier,  requiring  that 
notice  of  any  claim  for  damages  for 
loss  or  injury  to  or  detention  of  said 
Uve  stock,  or  delay  in  transportation 
thereof,  shall  be  given  to  the  carrier 
within  one  day  after  delivery  of  said 
live  stock  at  its  destination,  and  be- 
fore such  stock  is  removed  from  the 
place  of  destination  and  mingled  with 
other  stock,  is  a  condition  precedent 
to  an  action  for  the  recovery  of  such 
damages.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Brightwell  (Okl.)  162  P.  484. 

Provision  in  contract  for  interstate 
carriage  of  live  stock  making  written 
notice  of  damage  to  carrier  within  a 
day  after  delivery  at  destination  a  con- 
dition precedent  to  recovery  is  valid, 
and  failure  to  substantially  give  such 
notice  bars  an  action  for  damages. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Gray 
(Okl.)  165  P.  157. 
Provision   of   contract  for   interstate 


shipment  of  live  stock,  that  shipper's 
failure  to  give  written  notice  of  damage 
within  one  day  after  delivery  and  be- 
fore intermingling  of  stock  shall  bar 
his  claim,  is  a  reasonable  provision, 
cannot  be  waived  by  carrier;  and  car^ 
rier  is  not  liable'  in  absence  of  fraud, 
attempted  rebating  or  unlawful  billing, 
where  shipper  failed  to  comply  with 
provision  of  contract.  St.  Louis  & 
S.  F.  R.  Co.  V.  Taliaferro  (Okl.)  156 
P.  359. 

■ 

In  an  action  by  a  caretaker  of  an 
interstate  shipment  of  live  stock,  held 
that  the  written  contract,  requiring 
notice  of  injury  within  30  days  of  the 
date  thereof  was  reasonable  and  valid, 
and  was  a  condition  precedent  to  re- 
covery. Missouri,  K.  &  T.  Ry.  Co.  v. 
Lynn  (Okl.)  161  P.  1058. 

Provision  in  contract  for  interstate 
shipment  of  live  stock,  that,  as  a  con- 
dition precedent  to  recovery  of  dam- 
ages, written  notice  of  loss  of  injury 
be  given  to  carrier  within  a  day  after 
delivery  at  destination,  is  valid,  and 
'must  be  substantially  complied  with  by 
shipper.  Chicago,  R.  L  &  P.  Ry.  Co. 
V.  Brockmeier  (Okl.)  168  P.  1011. 

Provision  in  contract  for  interstate 
shipment  of  livestock  that  aa  con- 
dition precedent  to  suit  for  damages 
shipper  shall  give  written  notice  of 
claim  to  carrier's  agent  within  90  days 
after  injury,  and  that  failure  to  com- 
ply therewith  shall  bar  recovery,  is  val- 
id. Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
McElreath   (Okl.)  169  P.  628. 

Under  bill  of  lading  requiring  claims 
for  nondelivery  to  be  made  in  writing 
within  four  months,  claim  for  value  of 
shipment  of  grain  is  sufficient  where 
carrier  and  shipper  negotiated  a  set- 
tlement of  claim  by  letter  within  four 
months,  and  where  claim  was  declined 
after  that  time  on  other  grounds.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  v.  Pruitt 
(Okl.)  171  P.  718. 

Shipper's  failure  to  comply  with  pro- 
vision of  contract  for  interstate  ship- 
ment of  live  stock  making  notice  of 
claim  before  removal  from  destination 
or  from  place  of  delivery  to  consignee 
and  before  stock  is  intermingled  or 
slaughtered,  a  condition  precedent  to 
recovery,  bars  recovery,  in  absence  of 
special  circumstances,  and  burden  of 
proof  is  on  shipper  to  show  that  notice 
was  given  within  prescribed  time,  when 
made  an  issue  in  case.  Atchison,  T. 
•&  S,  F.  Ry.  Co.  V.  Cooper  (Okl.)  175 
P.  5.30. 

Failure  to  present  a  formal  bill  for 
damages,  due  to  a  carrier's  failure  to 
notify  consignors  of  nondelivery  within 
the  time  limited  in  the  bill  of  lading, 
held  not  fatal,  where  consignors  had 
notified  carrier  in  writing  in  due  time 
that  they  had  such  a  claim.  Stoddard 
Lumber  Co.  v.  Oregon-Washington  R. 
&  Nav.   Co.,   165  P.  363,  84   Or.  399. 

Stipulation  as  to  notice  of  a  claim 
for  damage  to  goods  while  being  trans- 
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ported  by  a  common  carrier  should  be 
given  a  reasonable  construction,  and  a 
substantial  compliancy  therewith  is 
all  that  is  required,  in  view  of  the 
object  of  the  requirement  of  notice, 
and  a  report  of  damages  to  shipment 
of  tomatoes  made  by  carrier's  inspec- 
tor and  filed  by  consignee  within  10 
days  after  arrival,  as  required  by  bill 
of  lading,  held  a  sufficient  notice  of  a 
claim  for  damages.  United  Brokers' 
Co.  V.  Southern  Pac.  Co.,  169  P.  114, 
86  Or.  607* 

Provision  of  bill  of  lading,  requiring, 
as  condition  to  liability  of  carrier,  fil- 
ing of  claims  for  loss,  damage,  or  de- 
lay, has  no  application  in  action  for 
conversion  by  carrier,  refusing  tender 
of  all  charges  and  selling  the  goods. 
Dowling  V.  Seaboard  Air  Line  Ry.  (S. 
C.)  93  S.  E.  863. 

Proviso  of  this  section  held  conclu- 
sive authority  in  action  fo^  damage  to 
interstate  shipment,  and  filing  suit 
against  carrier  within  four  months 
held  compliance  with  stipulation  of 
bill  of  lading,  requiring  notice  of  claim* 
for  damage  within  four  months.  J. 
Van  Lindley  Nursery  Co.  v.  Southern 
Ry.  Co.  (S.  C.)  96  S.  E.  221. 

Railroad  and  shipper  of  interstate 
shipment  may  contract,  that  carrier  ' 
shall  not  be  liable  unless  claim  for 
damage  is  made  in  writing  at  point  of 
delivery  or  of  origin  within  four  months 
after  delivery,  or  four  months  after 
reasonable  time  for  delivery  had 
ela])sed,  in  case  of  nondelivery :  and 
filing  of  claim  against  railroad  for  loss 
of  goods  and  delay  in  delivery  of  others 
with  agent  at  another  station  than  at 
point  of  origin 'or  destination  was  not 
compliance  with  contract  Strommer 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S. 
D.)  161  N.  W.  346. 

Where  bill  of  lading  required  the 
shippers  -to  serve  notice  of  claim  for 
injuries  to  live  stock,  the  consignee, 
though*  he  was  part  owner  of  the  ani- 
mals and  joined  in  an  action  to  re- 
cover for  damages,  need  not  serve  such 
notice,  it  having  been  served  by  the 
shipper;  and  the  shipper  may  recover 
damages  in  excess  of  the  amount  dlaim- 
ed  in  written  notice  of  injuries;  the 
purpose  of  notice  being  to  enable  the 
carrier  to  investigate.  Texas  &  P. 
Ry.  Co.  V.  McMillen  (Tex.  Civ.  App.) 
183  S.  W.  773. 

In  an  action  against  a  carrier  of  live 
stock  for  breach  of  an  oral  agreement 
to  furnish  cars,  a  plea  all^egring  a  writ- 
ten contract  merging  all  previous  nego- 
tiations, and  providing  stipulation  for 
notice,  and  that  suit  should  be  brought 
within  six  months  or  action  should  be 
barred,  set  up  a  good  defense  in  the  ab- 
sence of  a  showing  of  want  of  consid- 
eration, duress,  fraud,  or  mistake. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smyth 
(Tex.  Civ.  App.)  189  S.  W.  70. 

Provisions  of  live  stock  shipment 
contract  for  notice  of  claim  for  dam- 
ages, and   that  stock  be  not  removed 
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till  three  hours  after  notice  are  sepa- 
rable, so  that  any  invalidity  of  the 
second  does  not  invalidate  the  first, 
and  as  regards  a  claim  for  shrinking 
of  live  stock  in  transit,  provision  for 
notice  of  claim  before  removal  from 
destination  is  reasonable,  but  does  not 
cover  damage  from  decline  in  market 
price  during  delay  in  transportation. 
Panhandle  &  S.  F.  Ry.  Co.  v.  BeU  (Tex. 
Civ.  App.)  189  S.  W.  1097. 

Stipulations  in  contract  for  interstate 
shipment  of  live  stock  for  written  no- 
tice to  agent  of  initial  carrier  of  a 
claim  for  loss,  injury,  detention,  or 
delay  in  tiransportation  thereof  and  that 
the  notice  be  given  within  one  day  as 
a  condition  precedent  to  recovery  of 
damages  held  not  unreasonable,  and 
under  Comp.  St.  1916,  §  8563,  damages 
occasioned  by  a  delay  at  pens  before 
an  interstate  shipment  of  cattle  started 
the  trip  falls  within  terms  of  the  con- 
tract Chicago.  R.  I.  &  G.  Ry.  Co.  v. 
Whaley  (Tex.  Civ.  App.)  190  S.  W.  833. 

Provision,  in  contract  for  shipment 
of  live  stock  at  reduced  rate,  that  ship- 
per should  not  recover  damages  for 
injury  from  delay,  etc.,  unless  he  gave 
written  notice  to  carrier's  agent  at 
point  of  delivery  or  at  station  last  be- 
fore delivery  to  a  connecting  carrier, 
held  unreasonable  and  unenforceable, 
and  a  timely  claim  for  damages  to  a 
shipment  of  live  stock  held  not  invalid 
because  "1907"  instead  of  "1913"  was 
written  therein  as  the  date  of  the  ship- 
ment Baird  v.  Denver  &  R.  6.  R. 
Co.   (Utah)   162   P.  79. 

Failure  to  give  notice  of  damage  by 
delivery  of  other  and  inferior  live  stock 
instead  of  those  consigned,  within  five 
days  of  delivery,  doef  not  preclude  re- 
covery where  notice  was  given  without 
delay  on  discovery  of  the  loss.  Ches- 
apeake &  O.  Ry.  Co.  V.  Rebman  & 
Clark  (Va.)  90  S.  B.  629. 

23.  —  Waiver  of  notioe.»See  | 
8564,  note  8%,  ante,  on  power  of  car- 
rier to  waive  various  bill  of  lading  pro- 
visions. 

The  defense  that  a  shipper  of  live 
stock  has  made  no  claim  for  damages 
because  of  delay  and  diversion  of  his 
shipment  within  five  days,  as  required 
by  its  shipping  contract,  if  not  pleaded 
by  the  carrier  is  waived.  Boyd  v. 
King,  167  N.  W.  901,  201  Mich.  436, 
certiorari  denied  King  v.  Boyd,  39  S. 
Ct.  11,  63  L.  Ed.  — . 

Circumstances  as  to  knowledge  of 
injuries  by  carrier  or  its  agent,  held 
not  to  show  waiver  of  written  notice  of 
claim  within  10  days  after  unloading, 
stipulated  in  contract  of  interstate 
shipment  of  cattle  as  condition  of  car- 
rier's liability  for  injuries.  Southern 
Pac.  Co.  V.  Stewart,  39  S.  Ct  139,  63 
L.  Ed.  — . 

Notice  to  carrier  of  live  stock  of  loss 
or  damage,  required  by  bill  of  lading, 
may  be  waived  by  agent  of  railroad 
clothed  with  authority  to  receive  it, 
though  stipulation  attempts  to  limit  his 
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authority.    Bush   t.   Curry   (Ark.)   199 
S.  W.  375. 

Limitation  is  waiyed  by  carrier  where 
its  claim  agent  directs  shipper  to  re- 
place article  lost  at  carrier's  expense. 
Wells  Fargo  &  Co.  Express  v.  Town^ 
send  &  Freeman  Co.  (Ark.)  204  S.  W. 
417. 

If  carrier  could  waiye  provision  of 
bill  of  lading,  requiring  claims  for  dam- 
age to  be  made  in  writing  within  four 
months,  held  that  such  provision  had 
been  waived  by  the  carrier's  conduct. 
E.  H.  Emery  &  Co.  v.  Wabash  R.  Co. 
(Iowa)  166  N.  W.  600. 

The  agent  of  a  delivering  carrier  in 
an  interstate  shipment  of  cattle  was 
the  agent  of  the  initial  carrier  for  pur- 
poses of  delivery,  and  could  waive  no- 
tice of  injury  required  by  bill  of  lading 
issued  by  initial  carrier.  Baltimore  & 
Ohio  R.  Co.  V.  Leach,  191  S.  W.  310, 
173  Ky.  452. 

Under  bill  of  lading,  providing  imme- 
diate written  notice  as  condition  pre- 
cedent to  recovery  for  injuries  to  live 
stock,  held  that  substantial  and  not 
literal  compliance  with  the  terms  was 
sufficient,  and  the  provision  could  there- 
fore be  waived  by  the  carrier's  station 
agent.  New  Orleans  &  N.  E.  R.  Co. 
V.  Wood  (Miss.)  73  So.  615. 

Evidence  held  to  show  waiver  by  the 
carrier's  local  agent  of  condition  pre- 
cedent in  bill  of  lading,  requiring  writ- 
ten notice  of  injuries  to  stock  within 
24  hours  of  arrival.    Id. 

A  railroad  live  stock  shipping  con- 
tract provision,  requiring  verified  claims 
to  be  presented  within  10  days  after 
stock  is  removed  from  cars,  is  waived 
where  plaintiff  shipper  wrote  defend- 
ant's general  claim  agent  regarding  his 
daim  within  such  10  days  and  claim 
agent  negotiated  as  to  its  payment. 
Illinois  Cent.  R.  Co.  v.  Bauer  (Miss.) 
75  So.  376. 

In  suit  by  shippers  for  damages  to 
moles,  held,  there 'was  no  waiver  of  six 
months'  limitation  for  bringing  suit  as 
provided  by  bill  of  lading  by  virtue  of 
correspondence  with  reference  to  sjtock. 
Illinois  Cent  R.  Co.  v.  Rogers  &  Hur- 
dle (Miss.)  76  So.  686. 

In  case  involving  interstate  shipment 
of  live  stock,  state  court  will  apply 
federal  rule  relative  to  waiver  of  com- 
pliance with  provision  of  contract  of 
shipment  calling  for  written  notice  of 
claims  for  damages;  and  railroad,  by 
treating  daim  of  shipper  of  hogs  for 
shrinkage  as  filed  in  time  and  being 
formally  sufficient,  denying  liability  on 
the  merits,  waived  formal  compliance 
^th  provision  of  contract  of  shipment 
requiring  written  notice  of  claims  for 
damages  within  ten  days.  Hull  v.  Chi- 
cago Great  Western  R.  Co.,  185  S.  W. 
1155,  193  Mo.  App.  425. 

By  correspondence  between  shipper's 
attorney  and  carrier's  agent,  carrier 
held  not  to  have  waived  or  lost  by  es- 
toppel the  right  to  rely  on  provision 
of  shipping  contract  limiting  time  for 


suing.  Blair-Baker  Horse  Co.  t.  At- 
chison, T.  &  8.  F.  Ry.  Co.  (Mo.  App.) 
200  S.  W.  100. 

Where  bill  of  lading  provided  that 
notice  of  loss  should  be  given  carrier 
at  place  of  delivery  or  at  place  of  ori- 
gin within  four  months  after  date  of 
delivery,  carrier,  in  shipper's  action 
for  damages,  was  not  estopped  to  as- 
sert noncompliance  with  such  provision 
because  it  did  not  set  up  such  defense 
until  filing  of  second  amended  answer. 
Cudahy  Packing  Co.  v.  Bixby  (Mo. 
App.)  205  S.  W.  865. 

Stipulations,  on  bills  of  lading  cover- 
ing live  stock  shipments  requiring 
written  notice  of  damage  to  be  given 
before  the  stock  is  removed  from  the 
carrier's  possession,  are  valid,  but  the 
requirement  of  writing  is  waived  upon 
proof  of  actual  knowledge  of  the  in- 
jury, the  rule  not  being  violative  of 
Elkins  Act  of  1903;  and  Rulings  of 
Interstate  Commerce  Commission  Nos. 
4,  5,  and  6,  touching  form  of  written 
notice  of  injury  to  live  stock  to  a  car- 
rier thereof,  held  not  to  alter  the  rule 
that  the  requirement  of  notice  in  writ- 
ing is  waived  upon  proof  of  actual 
knowledge  of  the  injury.  Schloss-Bear- 
Davis  (3o.  V.  Louisville  &  N.  R.  Co., 
88  S.  E.  476,  171  N.  C.  350. 

Requirement  in  contract  of  shipment 
of  horse  for  written  notice  of  claim 
within  30  days  is  waived,  where  car- 
rier's agents  have  actual  notice  of  ac- 
cident and  circumstances,  and  the  car- 
rier sends  a  veterinarian.  Reynolds 
V.  Adams  Express  Co.  (N.  C.)  90  S.  E. 
510. 

Where  contract  for  shipment  of  live 
stock  required  notice  before  removal, 
etc.,  instruction  that  if  defendant 
waived  its  right  to  notice  before  stock 
was  removed  by  its  failure  after  notice 
to  attempt  to  examine  stock,  etc.,  plain- 
tiff could  recover  held  error.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Brightwell  (Okl.) 
162  P.  484. 

Carrier's  consideration  on  merits  of 
claim  for  damages  to  interstate  ship- 
ment did  not  waive  provision  requiring 
written  notice  within  ten  days.  Murray 
V.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
93  S.  E.  387. 

In  shipper's  action  for  damages  to 
shipment  of  Uve  stock,  carrier's  claim 
agent,  who  received  the  claim,  and  con- 
sidered it  on  its  merits,  did  not  waive 
the  presentation  of  a  valid  claim. 
Baird  v.  Denver  &  R.  G.  R.  Co.  (Utah) 
102  P.  79. 

24.  Aotlon  to  enforce  liability  of 
oarrier—Jurlsdlctlon  of  courts.— Where 

a  bill  of  lading  for  an  interstate  ship- 
ment required  the  owner  or  consignee 
to  pay  the  freight,  an  action  by  a 
connecting  carrier  to  recover  freight 
due  is  governed  by  this  section,  and  un- 
der Judicial  Code,  §  24,  par.  8  (Comp. 
St.  1916,  I  991  [8]),  is  within  the  juris- 
diction of  the  federal  District  Court, 
regardless  of  the  amount  involved.  New 
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York  Cent..  R.  Co.  v.  Mutual  Orange 
Distributors  (C.  C.  A.)  251  P.  230.    , 

Where  interstate  shipment  of  goods 
was  damaged  by  defendant  initial  car- 
rier or  its  connecting  carrier,  superior 
court  of  county  of  destination  has  ju- 
risdiction of  suit  for  damages  against 
initial,  nonresident  carrier.  Adair  v. 
Atlantic  Coast  Line  R.  Co.  (Ga.  App.) 
94  S.  E.  840. 

Though  liability  of  a  common  carrier 
for  an  interstate  shipment  is  governed 
by  federal  law,  state  courts  have  ju- 
risdiction of  an  action  for  damages 
for  injuries  to  a  shipment,  and  also 
where  the  shipper  relies  on  the  car- 
rier's coraraon-law  liability.  Chesa- 
peake &  O.  Ry,  Co.  of  Indiana  v.  Jor- 
dan (Ind.  App.)  114  N.  B.  461. 

Under  Civ.  Code  Prac.  §  73,  and  in 
view  of  this  section,  held,  that  the  ven- 
ue of  an  action  against  the  initial  car- 
rier for  damages  to  a  shipment  was  in 
the  county  of  the  destination  of  the 
shipment,  though  the  bill  of  lading  stip- 
ulated that  carrier  should  be  responsi- 
ble only  for  delivery  of  shipment  to 
connecting  carrier.  Cleveland.  C,  C. 
&  St.  L.  Ry.  Co.  V.  Young,  195  S.  W. 
93,  175  Ky.  841. 

25. Pleading.— Petition  of  plain- 
tiff seeking  to  recover  for  loss  of  ship- 
mcDt  of  tin  held  to  charge  theft  by 
employes  of  carrier  acting  in  their  own 
interests  and  against  the  interest  of 
the  carrier.  Moore  v.  Duncan,  237  F. 
780,  150  C.  C.  A.  534. 

A  complaint  based  on  oral  contract 
for  shipment  of  goods  is  subject  to  de- 
murrer, where  it  alleges  that  defendant 
common  carrier  issued  bill  of  lading 
for  shipment;  there  being  nothing  to 
show  that  oral  contract  was  not  merged 
in  bill  of  lading.  John  Vittuci  Co.  v. 
Canadian  Pac.  Ry.  Co.  (D.  C.)  238  F. 
1005. 

Notice  of  damages  to  live  stock  in 
transit,  caused  by  the  carrier's  negli- 
gence, being  unnecessary,  under  this 
section,  an  allegation,  in  answer  in  ac- 
tion fbr  such  damage,  as  to  lack  of  no- 
tice, will  be  stricken  as  redundant  and 
immaterial.  Hailey  v.  Oregon  Short 
Line  R.  Co.  (D.  C.)  253  F.  5G9,        ^ 

A  plea  that  loss  of  crude  oil  shipped 
by  plaintiff  was  due  to  plaintiff's  negli- 
gence in  not  closing  a  valve  held  demur- 
rable because  not  negativing  carrier's 
negligence.  Atlantic  Coast  Line  Ry.  v. 
Enterprise  Cotton  Oil  Co.  (Ala.)  74  So. 
232. 

Under  this  section,  declaration  by  ship- 
per for  loss  of  goods  is.  not  demurrable 
for  failure  to  allege  that  he  holds  bill  of 
lading.  Aultman  v.  Atlantic  Coast 
Line  R.  Co.  (Fla.)  71  So.  283. 

Where  carrier  relies  on  contract  to 
relieve  it  of  its  common-law  liability 
for  failure  to  transport  live  stock  safe- 
ly, it  must  plead  and  prove  such  con- 
tract. Walton  Land  &  Timber  Co.  v. 
Louisville  &  N.  R.  Co.  (Fla.)  72  So. 
485. 
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In  suit  against  other  than  initial 
carrier  for  damages  to  freight,  it  must 
be  alleged  that  the  injury  was  caused 
by  negligence  of  defendant;  and  pe- 
tition in  action  against  last  connecting 
carrier  for  injury  to  interstate  freight 
shipment  under  Civ.  Code  Ga.  1910,  ^ 
§  2752,  alleging  plaintiff's  payment  un- 
der protest  of  "unjust"  freight  charges, 
held  not  to  state  cause  of  action  for 
overcharges.  Southern  Ry.  Co.  v. 
Morris,  95  S.  E.  284,  147  Ga.  729,  re- 
versing judgment  Morris  v.  Southern 
Ry.  Co.,  91  S.  E.  878,  19  Ga.  App. 
495.  opinion  conformed  to  (App.)  95 
S.  E.  741. 

Where  the  original  petition  did  not 
show  that  shipment  was  an  interstate 
one  over  the  lines  of  several  carriers  and 
that  defendant  was  the  last  carrier,  an 
amendment  stating  these  facts  does  not 
set  out  a  new  cause  of  action.  South- 
ern Ry.  Co.  V.  Waxelbaum  Produce  Co. 
(Ga.  App.)  90  S.  E.  987. 

Where  suit  is  against  connecting  car- 
rier, and  not  against  initial  carrier,  of 
an  interstate  shipment,  it  is  incumbent 
upon  plaintiff  to  allege  and  prove  loss 
or  damage  caused  by  negligence  of  de- 
fendant. Pennington  v.  Grand  Trunk 
Western  Ry.  Co.,  115  N.  E.  170,  277 
lU.  39. 

In  action  for  negligent  delay  in  de- 
livering shipment  of  hogx,  complaint 
held  to  state  a  cause  of  action  for  dam- 
ages as  against  objections  that  it  show- 
ed no  negligence,  etc.,  and  sought  to  re- 
cover special  damages  without  alleging 
facts  authori2ing  same.  Illinois  Cent. 
R.  Co.  V.  Mattingly  (Ind.  App.)  119  N. 
E.  498. 

Where  the  petition  declared  upon  a 
written  contract  whereby  defendant  un- 
dertook to  transport  plaintiff's  live 
stock  to  Chicago,  and  the  allegation  was 
denied,  there  was  a  fatal  variance  when 
he  failed  to  put  the  contract  in  evidence. 
Quillen  v.  Minneapolis  &  St.  L.  R.  Co. 
(Iowa)  164  N.  W.  779. 

Carrier  cannot  rely  on  failure  of  ship- 
per to  file  written  claim  for  damages 
within  time  allowed  by  bill  of  lading,  in 
absence  of  plearling  of  such  defense. 
Tobin  V.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.)  159  N.  \Y.  389. 

In  action  against  railroad  for  destruc- 
tion by  lire  of  cotton  shipped,  had  rail- 
road proved  its  liability  was  that  of 
warehouseman  and  not  of  common  car- 
rier, it  could  not  have  escaped  liability 
on  ground  no  liability  as  warehouseman 
was  set  forth  in  pleadings,  in  view  of 
their  condition.  Hill  Mfg.  Co.  v.  New 
Orleans,  M.  &  C.  R.  R.  Co.,  78  So.  187, 
117  Miss.  548,  certiorari  denied  New 
Orleans,  M.  &  C.  R.  Co.  v.  Hill  Mfg. 
Co.,  39  S.  Ct  11,  G3  L.  Ed.  — . 

In  action  against  carrier  for  damages 
to  interstate  shipment  of  hogs,  that  the 
original  petition  was  on  a  written  con- 
tract and  the  amendment  to  petition 
was  on  an  implied  contract  was  imma- 
terial, being  matter  of  procedure  govern- 
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ed  by  state  practice,  and  any  variance 
between  the  two  was  waived  by  answer- 
ing over.  Bowles  v.  Quincy,  O.  &  K.  0. 
B.  Co.  (Mo.  App.)  187  S.  W.  131. 

Where  plaintiff  declared  on  contract 
of  shipment,  without  saying  whether  it 
was  written  or  created  by  delivery  and 
acceptance,  and  defendant  set  up  writ- 
ten contract,  plaintiff's  reply  denying 
Talidity  of  written  contract  alleged  did 
not  make  any  change  in  his  cause  of 
action ;  and  if  defendant  wished  to  rely 
on  defensive  terms  in  written  contract 
not  pleaded  by  plaintiff,  it  could  set  up 
written  contract  to  obtain  benefit  of  its 
provisicns.    Id. 

In  an  action  against  a  common  car- 
rier for  damage  to  a  shipment  of  meat, 
a  defense  that  the  meat  was  spoiled,  be- 
cause being  packed  in  defective  refriger- 
ator cars,  was  not  covered  by  general 
denial.  Cudahy  Packing  Co.  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  201  S.  W.  623, 
198  Ma  App.  520. 

In  action  for  damages  to  interstate 
shipment  of  live  stock,  where  railroad 
company's  liability  was  governed  by  this 
section,  held,  that  plaintiff,  having  al- 
lef^ed  company's  negligence  instead  of 
relying  on  its  common-law  liability  as 
insurer,  most  prove  it  as  alleged.  Rob- 
inson y.  Bush,  200  S.  W.  757,  199  Mo. 
App.  184. 

Where  a  shipper  seeking  to  recover 
for  injuries  to  live  stock  bases  his  ac- 
tion on  negligence  of  the  railroad  com- 
pany instead  of  its  liability  as  an  insur- 
er, be  must  prove  the  negligence  as  al- 
leged. Crow  V.  Bush  (Mo.  App.)  200  S. 
W.  762. 

Complaint  alleging  that  carrier  re- 
cei?ed  shipment  of  goods,  that  it  was 
damaged  in  transportation  by  its  negli- 
gence, and  that  plaintiff  was  damaged 
in  sum  of  $3,000  by  its  failure  to  trans- 
port and  deliver  them  alleged  a  cause  of 
action  for  damages.  Whittington  v. 
Southern  Ry.  (N.  C.)  90  S.  B.  505. 
.  Where  the  petition  alleged  the  making 
of  an  enforceable  contract  for  the  car^ 
riage  of  goods,  and  alleged  defendant's 
breach  resulting  in  plaintiff's  damage, 
such  petition  is  good  as  against  general 
demurrer.  St.  Louis  &  S.  F.  R.  Co.  v. 
Wm.  Bondies  &  Co.  (Okl.)  166  P.  179. 

Where  plaintiff  sued  for  the  value  of 
frain  lost  through  defendant's  negli- 
gence, asserting  that  it  was  lost  while 
on  board  boats  owned  and  operated  by 
defendant,  plaintiff  cannot  be  permitted, 
the  evidence  showing  that  the  boats  be- 
longed to  a  preceding  carrier,  to  recover 
on  theory  that  defendant  by  special 
agreement  had  assumed  liability  for  acts 
of  such  carrier.  Ejiapp  v.  Minneapolis, 
St  P.  &  S.  S.  M.  Ry.  Co.,  159  N.  W. 
81.  34  N.  D.  466. 

Petition  against  connecting  carriers 
for  damages  caused  by  delay  in  trans- 
portation held  to  be  based  on  original 
oral  agreement  for  transportation  of  all 
the  property,  not  upon  bills  of  lading 
Mbseqaently  issued  on  delivery  of  prop- 
erty to  carrierB.    Qulf,  C.  &  S.  F.  Ry. 


Co.  V.  Nelson  (Tex.)  192  S.  W.  1056, 
affirming  judgment  (Civ.  App.)  139  S. 
W.  81,  certiorari  denied  38  S.  Ct.  18,  62 
L.  Ed.  534. 

In  an  action  by  shippers  of  live  stock 
for  delay  in  transit,  the  petition,  alleg- 
ing that  the  cattle  should  have  reached 
destination  on  a  given  date,  but  did  not, 
so  that  plaintiffs  were  compelled  to  hold 
them  over  for  the  next  market,  was  in- 
sufficient as  failing  to  allege  when  they 
arrived  and  why  they  were  held  over; 
and  evidence  as  to  additional  shrinkage 
in  weight  after  the  cattle's  arrival  and 
of  decline  in  the  market  for  whi^h  they 
were  held  over  held  inadmissible  as 
without  proper  basis  in  the  pleadings. 
International  &  G.  N.  Ry.  Co.  v.  Landa 
&  Storey  (Tex.  Civ.  App.)  183  S.  W. 
384. 

In  an  action  for  delay  in  shipment  of 
live  stock,  an  allegation  that  the  market 
had  declined  below  that  at  time  cattle 
should  have  arrived,  and  that  cattle  had 
lost  in  weight  and  marketable  appear- 
ance, was  sufficiently  specific  allegation 
of  damage  sustained.  Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Manby  (Tex.  Civ.  App.) 
207  S.  W.  157^ 

In  suit  against  intdrstate  carrier  for 
loss  of  goods,  it  is  not  necessary  to  de- 
clare specially  on  receipt  or  bill  of  lad- 
ing, and  averment  of  carrier's  undertak- 
ing and  breach  thereof  in  general  terms 
is  sufficient.  McCormlck  v.  Southern 
Express  Co.  (W.  Va.)  93  S.  E.  1048. 

Railroad  sued  for  failure  to  transport 
merchandise  within  specified  time,  as 
orally  agreed,  cannot  introduce  evidence 
to  prove  its  tariff,  established  pursuant 
to  regulations  of  Interstate  Commerce 
Commission,  did  not  permit  contracts 
for  expedited  shipments,  not  having 
pleaded  the  matter.  John  Vittucci  (3o. 
V.  Canadian  Pac.  Ry.  Co.  (Wash.)  174 
P.  981. 

26.  —  Parties.— The  words  'law- 
ful holder,"  as  used  in  this  section, 
cannot  be  said  to  mean  only  the  own- 
er of  the  shipment  or  someone  shown 
to  be  duly  authorized  to  act  for  him 
in  such  a  way  as  to  render  any  judg- 
ment recovered  in  the  action  against 
the*  carrier  res  judicata  in  any  other 
action,  although  by  Comp.  St.  1916,  § 
8572,  a  carrier  is  made  liable  "to  the 
person  or  persons  injured"  in  conse- 
quence of  any  violation  of  the  act, 
since  to  adopt  this  view  would  per- 
mit the  general  purpose  of  the  latter 
section  to  control  the  purpose  of  the 
amendment,  which  is  special  and  defi- 
nitely expresses  the  lawful  holder  of 
the  bill  of  lading  to  be  the  person  to 
whom  the  carrier  shall  be  liable.  Penn- 
sylvania R.  Co.  V.  Olivit  Bros.,  37  S. 
Ct.  468,  61  L.  Ed.  908. 

The  seller,  being  both  consignor  and 
consignee,  having  indorsed  bill  of  lad- 
ing, the  real  purchaser  having  paid 
draft  on  ostensible  purchaser,  and 
received  the  goods,  may  sue  the  car- 
rier for  their  injury.     Nashville,  C.  & 
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St.  L.  Ry.  V.  Abramson-Boone  Produce 
Co.  (Ala.)  74  So.  350. 

Where  bill  of  lading  to  order  of  con- 
signee, issued  to  consignors,  was  de- 
posited for  collection  with  bank,  which, 
acting  as  their  agent,  presented  it 
with  draft  to  consignee,  draft  not  be- 
ing honored  and  bill  of  lading  being  re- 
turned to  bank,  consignors  were  hold- 
ers of  bill  of  lading,  entitled,  under 
this  section,  to  claim  for  loss  of  goods. 
Babbitt  v.  Grand  Trunk  Western  Ry. 
Co.  (111.)'  120  N.  E.  803. 

While  the  presumption  is  that  one 
in  possession  of  a  bill  of  lading  is  the 
lawful  holder  thereof,  it  may  be  shown 
by  competent  evidence  that  another  is 
in  fact  the  lawful  holder  so  as  to  en- 
title him  to  bring  an  action  under  this 
section  for  loss  to  goods  during  transit; 
but  w*here  bills  of  lading  were  deliv- 
ered to  the  drawees  of  sight  drafts 
attached  thereto,  with  the  stipulation 
that  the  goods  were  to  be  delivered  to 
them  only  on  payment  of  such  drafts, 
held,  that  the  shipper  still  remained 
the  owner  of  the  goods  so  as  to  entitle 
him  to  maintain  the  action.  Farmers' 
Grain  Co.  of  Doran^  v*  Illinois  Cent. 
R.  Co.,  201  lU.  App.  261. 

Goods  being  consigned  by  bill  of  lad- 
ing to  shipper's  order,  "Notify  M.," 
and  M.  not  paying  draft  drawn  on  him 
with  bill  of  lading  attached,  and  re- 
ceiving bill  of  lading,  till  arrival,  right 
of  action  for  delay  in  transportation 
is  not  in  him,  but  in  consignee.  F.  W. 
McNeely  &  Co.  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (Ind.  App.)  115  N.  E.  954. 

An  action  against  a  carrier  for  loss  of 
goods  should  be  brought  by  the  owner 
or  one  having  a  beneficial  interest  in 
the  property;  and  where  calculating 
machines  returned  by  a  prospective 
purchaser  as  unsatisfactory  were  ship- 
ped to  a  consignee  as  agent  of  the 
owmer  and  seller,  the  consignee  had 
no  beneficial  interest  entitling  him  to 
sue  carrier  for  failure  to  deliver,  re- 
gardless of  whether  he  was  selling  on 
a  commission  basis  or  working  on  a 
salary.  Adams  Express  Co.  v.  White 
(Md.)  104  A.  110. 

The  general  rule  is  that,  where  goods 
are  shipped  on  an  open  bill  of  lading, 
the  title  passes  to  the  consignee  when 
they  are  delivered  to  the  carrier,  and 
any  ensuing  damage  must  be  recover- 
ed by  him;  but  the  consignor  may  show 
that  they  were  shipped  on  consignment, 
or  that  by  agreement  the  title  had  re- 
vested in  him.  Aydlett  v.  Norfolk- 
Southern  R.  Co.  (N.  C.)  89  S.  E.  1000. 

One  who  ships  goods  on  consign- 
ment is  the  party  in  interest,  and  may 
sue  for  damages  for  negligent  delay  in 
delivery.  Phillips  v.  Seaboard  Air 
Line  Ry.  (N.  C.)  89  S.  E.  1057. 

A  joint  owner  of  a  shipment  of  live 
stock  was  properly  joined  as  plaintiff 
in  a  suit  for  damages  to  the  shipment; 
nothing  in  this  section  depriving  him 
of  bis  right  to  join  in  the  suit  and  re- 
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cover.  Kansas  City,  M.  &  O.  Ry.  Co. 
of  Texas  v.  Corn  (Tex.  Civ.  App.}  186 
S.  W.  807. 

26V2-  —  Jury  questlonSd— Whether 
a  shipment  of  chickens  in  possession 
of  a  carrier,  which  was  caught  in  a 
flood,  was  confiscated  by  military  au- 
thorities, martial  law  being  declared  in 
the  district,  so  as  to  free  the  carrier 
from  responsibility,  held  under  the  evi- 
dence for  the  jury.  Chicago  &  E.  I. 
R.  Co.  V.  Collins  Produce  Co.,  235'  F. 
857,  149  C.  C.  A.  169. 

The  question  of  amount  of  damage 
from  crippling  cattle  in  a  live  stock 
shipment  cannot  be  taken  from  the  jury, 
on  the  theory  of  undisputed  testimony, 
because  of  an  expert's  estimate.  Bush 
V.  Altschul  (Ark.)  193  S.  W.  280. 

In  action  for  damage  to  cattle  in 
transit,  question  of  delay  held  for  jury. 
Bush  V.  Curry  (Ark.)  199  S.  W.  375. 

In  an  action  against  a  carrier  for 
losses  resulting  from  delayed  shipment, 
where  there  was  no  evidence  on  the  true 
measure  of  damages,  it  was  error  to  sub- 
rait  the  case  to  the  jury.  Keeney  v. 
Chicago,  B.  &  Q.  R.  Co.  (Iowa)  167  N. 
W.  475. 

An  unnecessary  delay  of  18  hours  in 
the  transportation  of  a  car  of  poultry 
over  a  line  of  railroad  warrants  submis- 
sion of  question  of  negligence  of  carrier. 
Stewart  Poultry  Co.  v.  Erie  R.  Co.,  163 
P.  448,  99  Kan.  540. 

In  suit  against  terminal  carrier  for 
loss  of  142  bags  of  nuts,  the  quantity  of 
nuts  shipped,  the  quantity  received,  the 
quantity,  if  any,  that  was  lost,  and,  if 
lost,  whether  by  the  positive  act  or 
neglect  of  defendant,  held  questions  for 
the  jury.  Lewis  Poultry  Co.  v.  New 
York  Cent.  R.  Co.  (Me.)  105  A.  109. 

In  action  against  railroad  for  damages 
caused  by  delay  in  transport,  question 
as  to  whether  cars  were  moved  to  desti- 
nation within  a  reasonable  time  held  for 
the  jury.  Loveland  &  Hinyan  Co.  v.- 
Waters  (Mich.)  159  N.  W.  477. 

In  action  for  injuries  to  horses  claimed 
to  have  resulted  from  their  escaping 
from  stock  pens  into  which  they  were 
unloaded  by  carrier,  question  whether 
carrier  was  negligent  in  handling  ani- 
mals, held  for  jury.  Snyder  v.  King 
(Mich.)  165  N.  W.  840. 

In  action  for  damages  for  delay  in 
shipment  of  live  stock,  so  that  it  brought 
a  lower  market  price  and  shrunk  in 
weight,  verdict  of  $50  held  not  so 
clearly  inadequate  as  to  justify  setting 
it  aside  on  that  ground.  McArdle  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.) 
165  N.  W.  232. 

Where  goods,  under  carrier's  bill  of 
lading,  were  placed  in  custody  of  com- 
press company  as  carrier's  agents,  and 
destroyed  by  fire  caused  by  negligence  of 
either  the  carrier  or  the  compress  com- 
pany, the  question  of  negligence  was  one 
for  the  jury,  and  a  peremptory  instruc- 
tion for  the  carrier  was  error.    Chas. 
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W.  Sheppard  Cotton  Co.  v.  New  Or- 
leans, M.  &  C.  R.  Co.  (Miss.)  78  So.  193. 
In  action  against  succeeding  carrier 
for  damai^s  to  interstate  shipment  of 
bogs  because  of  delay  in  delivery,  wlieth- 
er  an  understanding  between  shipper 
and  defendant,  that  shipment  should  be 
subject  to  delay  because  of  bridge  being 
out,  was  made  before  defendant  accept- 
ed shipment  for  transportation  held  for 
jury.  Bowles  v.  Quincy,  O.  &  K.  C.  R. 
Co.  (Mo.  App.)  187  S.  W.  131. 

In  action  against  railroad  company  for 
injuries  to  shipment  of  live  stock,  ques- 
tion whether  company  was  guilty  of  neg- 
ligent operation  of  train  transporting 
stock  hold  for  jury.  Robinson  v.  Bush, 
200  S.  W.  757,  199  Mo.  App.  184. 

E>?idence  held  to  make  question  for 
jury  whether  sickness  and  death  of  hors- 
es shipped  by  defendant  express  com- 
pany was  natural  and  probable  result  of 
negligent  delay  in  transit.  Plass  v.  Bar- 
rett (Sup.)  168  N.  Y.  S.  107,  181  App. 
Div.  131. 

In  action  for  injury  to  a  stock  ship- 
ment, issue  as  to  whether  plaintiff  enter- 
ed into  a  shipper's  contract  with  defend- 
ant carrier  should  not  have  been  submit- 
ted to  the  jury.  Bryan  v.  Louisville  & 
N.  R.  Co.  (N.  C.)  93^  S.  B.  750. 

Where  delivering  carrier  to  rebut  pre- 
sumption of  injury  to  live  stock  occur- 
ring on  its  line  offers  evidence  to  show 
that  stock  when  received  by  it  was  in 
bad  condition,  there  is  ordinarily  an  is- 
sue of  fact  for  the  jury;  and  if  there 
is  evidence  that  cattle  were  received  by 
terminal  carrier  in '  bad  condition,  and 
also  evidence  of  its  own  negligence,  the 
question  of  what  part  of  the  damafi^e  is 
chargeable  to  it  is  for  the  jury.  Wichi- 
ta Falls  &  N.  W.  Ry.  Co.  v.  Benton 
(OkL)  167  P.  633. 

In  an  action  for  delay  in  transporta- 
tion of  cattle,  the  questions  of  what  is 
a  reasonable,  time  for  such  transporta- 
tion and  as  to  the  sufficiency  of  the  ex- 
cuse for  the  delay  are  for  the  jury. 
Dickinson  v.  Seay  (Okl.)  175  P.  216. 

Whether  there  was  an  implied  waiver 
of  a  stipulation  limiting  the  time  to  sue 
under  a  live  stock  transportation  con- 
tract, held  for  the  jury,  so  that  it  was 
error  to  give  binding  instructions  on  this 
point.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Patterson  (Okl.)  177  P.  89a 

Where  the  evidence  is  susceptible  of 
more  than  one  inference  the  question 
whether  a  carrier  failed  to  transport 
goods  with  reasonable  dispatch  was  for 
the  jury.  Van  Epps  v.  Atlantic  Coast 
Line  R,  Co.  (S.  O.)  89  S.  B.  1035. 

Where  tbe  shipper  had  a  contract  for 
transportation  of.  cattle  at  a  reduced 
rate  which  required  notice  and  action 
within  40  days  of  discovery  of  damage, 
and  a  federal  statute  declared  the  rights 
of  the  parties,  it  was  not  a  question  for 
the  jary  whether  the  contract  entered  in- 
to was  reasonable.  Betka  v.  Houston  & 
T.  C.  R,  Co.  (Tex.  Civ.  App.)  189  S.  W. 


In  action  against  connecting  carrier 
for  damages  to  interstate  shipment  of 
mules,  whether  delay  was  required  by  a 
necessity,  if  any,  for  a  change  of  cars, 
or  because  of  a  want  of  due  care  held  for 
jury.  Chicago,  R.  I.  &  G.  Ry.  Co.  v. 
Jenkins  (Tex.  Civ.  App.)  196  S.  W.  679. 

Whether  a  carrier  was  negligent  in  de- 
laying a  shipment  of  horses  for  four 
hours,  held  a  question  for  the  jury. 
Wooster  v.  Chicago  &  N.  W.  Ry.  Co., 
166  N.  W.  431, 167  Wis.  6. 

27. Defenses^— See  note  3  under 

this  section. 

A  connecting  carrier,  defending  a 
personal  injury  action  under  a  release 
in  a  contract  of  carriage)  cannot  urge 
the  inconsistent  defense  that  its  own 
tariff  made  its  contract  unlawful.  Nor- 
folk Southern  R.  Co.  v.  Chatman,  37  S. 
Ct.  499,  244  U.  S.  276,  61  L.  Ed.  1131, 
affirming  judgment  222  F.  802,  138  C. 
C.  A.  350. 

Where  seller  of  cotton  seed  oil  load- 
ed same  in  its  own  tank  car,  buyer 
cannot,  having  paid  bill  of  lading  with 
draft  attached,  recover  against  railroad 
company  for  loss  of  oil  resulting  from 
defect  in  car  not  discoverable  by  rea- 
sonable inspection,  even  though  rail- 
road company  made  seller,  who  was  re- 
quired by  contract  to  deliver  oil,  allow- 
ance for  use  of  car.  Alabama  Great 
Southern  R,  Co.  v.  Morris  &  Co.,  249 
F.  312,  161  C.  C.  A.  320. 

Loss  or  damage  to  property  in  course 
of  transportation  through  explosion  of 
war  munitions,  also  in  transit,  cannot 
be  considered  in  a  legal  sense  an  '"act 
of  God";  and  compliance  by  a  carrier 
in  the  carriage  of  war  munitions  with 
the  requirements  of  Criminal  Code,  §§ 
232-235  (Comp.  St.  1916,  §§  10402- 
10405),  does  not  affect  its  civil  liability 
in  respect  to  loss  or  damage  to  property 
of  other  shippers  through  an  explosion 
of  such  munitions.  John  Lysaght,  Lim- 
ited, V.  Lehigh  Valley  R.  Co.  (D.  C.) 
254  F.  351. 

Where  plaintiff  consigned  wool  to  it- 
self at  St.  Louis,  and  wool  was  later 
consigned  to  plaintiff  at  Philadelphia, 
plaintiff's  claim  for  conversion  at  Phil- 
adelphia by  ultimate  carrier  waived  any 
right  based  on  conversion  at  St.  Louis 
by  reconsignment  and  ratified  recon- 
signment.  Adams  Seed  Co.  v.  Chicago 
Great  Western  R.  Co.  (Iowa)  165  N. 
W.  367. 

Where  a  lesser  amount  than  that  fix- 
ed by  schedule  filed  with  Interstate 
Commerce  Commission  was  paid  by 
shipper  to  initial  carrier,  held,  it  was 
duty  of  shipper  to  pay  additional 
amount  on  arrival  of  8hip^lent,  and 
where  he  failed  to  do  so  he  could  no^ 
recover  for  damages  for  dolay  in  un- 
loading. Blackford  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  203  S.  W.  867,  181  Ky. 
70. 

Consignee  of  freight  cannot  recover 
of  carrier  where  his  own  negligence  is 
as  much  cause  of  loss  as  negligence  of 
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carrier.    Emery  &  Co.  v.  Boston  &  M. 
R.  R.  (Mass.)  120  N.  E.  106. 

Where  a  carrier  has  accepted  ship- 
ment of  live  stock  with  knowledge  of 
an  embargo  on  live  stock  shipments  by 
a  connecting  carrier  whereby  it  might 
become  impossible  to  fulfill  its  contract 
of  carriage,  which  the  shipper  did  not 
know,  and  of  which  the  carrier  did  not 
give  him  notice,  it  could  not  interpose 
such  embargo  as  a  defense  to  an  action 
for  delay  and  diversion  of  shipment. 
Boyd  V.  King,  167  N.  W.  901,  201  Mich. 
436,  certiorari  denied  King  v.  Boyd,  39 
S.  Ct  11,  63  L.  Ed.  — . 

The  mere  knowledge  of  a  shipper  of 
strawberries  of  defects  in  refrigerator 
car,  and  the  probable  effect  of  shipping 
in  such  car,  would  not  necessitate  a 
verdict  for  carrier  in  an  action  for  dam- 
ages; and  carrier  could  not  avoid  liabil'^ 
ity  on  account  of  shipper's  knowledge 
of  defects  in  car,  without  showing  that 
another  car  could  have  been  procured 
which  would  have  materially  avoided 
loss.  Seneker  v.  Lusk  (Mo.  App.)  190 
S.  W.  96. 

That  property  was  taken  from  carrier 
under  fair  legal  process,  notice  of  ac- 
tion being  given  to  tne  shipper,  is  a  de- 
fense to  an  action  for  failure  to  carry 
or  deliver  the  property  shipped;  and 
it  is  immaterial,  in  action  against  car- 
rier, whether  the  attachment  proceed- 
ings were  erroneous  as  a  matter  of  law. 
Pecos  Valley  Trading  Oo.  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (N.  M.)  174  P.  736. 

In  action  against  carrier  for  dam- 
ages to  goods,  wherein  plaintiff  recov- 
ered as  damages  the  difference  between 
their  value  in  their  damaged  condition 
and  their  value  had  they  not  been 
damaged,  his  recovery  will  not  be  de- 
nied because  of  his  refusal  to  receive 
them,  when  such  refusal  in  no  way  in- 
creased carrier's  liability.  Whittington 
▼.  Southern  Ry.  (N.  C.)  90  S.  E.  505. 

Where  the  relationship  of  common 
carrier  and  shipper  exists,  the  carrier 
is  not  liable  where  the  loss  is  caused 
by  the  shipper's  act,  whether  that  is  an 
act  of  negligence,  misadventure,  or  mis- 
fortune. Model  Mill  Co.  v.  Carolina,  C. 
&  O.  Ry.  Co.  (Tenn.)  188  S.  W.  936, 
136  Tenn.  211. 

Common  carrier  of  goods  is  not  insurer 
against  deterioration  by  reason  of  in- 
herent quality  of  the  goods  in  conse- 
quence of  the  laws  of  nature,  or  for 
injury  occasioned  by  the  fault  of  com- 
plaining party.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Persky  (Tex.  Civ.  App.)  200  S. 
W.  606. 

If  shipper  knew,  or  should  have 
known,  that  shipment  had  been  billed  to 
original  consignee,  and  was  being  held 
in  Mexico,  after  negligent  diversion  by 
initial  carrier,  for  tariff  charges,  but 
made  no  effort  to  redeem  or  forward  it, 
failure  of  carrier  correctly  to  designate 
new  consignee  in  order  of  diversion  was 
not  proximate  cause  of  loss  of  shipment 
through  sale  to  pay  customs  charges. 
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Texas  Midland  R.  Co.  v.  Cummer  Mfg. 
Co.  (Tex.  Civ.  App.)  207  S.  W.  617. 

27 1/2.  —  Instructions.— In  action 
for  loss  of  crude  oil,  where  court  in- 
strutted  jury  that  the  carrier  was  not 
liable  if  loss  occurred  through  shipper's 
fault  as  alleged  in  special  pleas,  the 
charge  as  a  whole  held  not  erroneous; 
and  refusal  of  instructions  for  failure 
to  negative  contributory  fault  of  the 
carrier  and  to  set  out*Tcarrier's  liability 
as  insurer  was  proper.  Atlantic  Coast 
Line  Ry.  v.  Enterprise  Cotton  Oil  Co. 
(Ala.)  74  So.  232. 

In  an  action  for  negligence  in  trans- 
porting an  interstate  shipment  of  live 
stock,  the  charge  as  to  the  duty  of  the 
carrier  receiving  live  stock  for  ship- 
ment to  use  reasonable  diligence  to  car- 
ry and  deliver  said  stock  to  the  destina- 
tion within  a  reasonable  time  held  cor- 
rect, but  erroneous  as  ignoring  delay 
in  unloading  the  cattle  and  the  improper 
care  and  feeding  of  them  while  there. 
Crossley  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  199  ni.  App.  195. 

In  action  for  damages  to  shipment  of 
live  stock,  where  defendant  railroad 
set  up  special  contract  limiting  liability, 
instructions  as  to  right  of  recovery  if 
contract  was  voluntarily  made  by  ship- 
per and  vice  versa  held  sufficient.  Dli- 
nois  Cent.  R.  Co.  v.  Mattingly  (Ind. 
App.)  119  N.  E.  498. 

In  action  against  a  common  carrier 
for  damages  to  a  shipment  of  meat,  an 
instruction  for  defendant,  if  the  damage 
was  caused  by  the  insufficiency  of  th« 
cars  to  properly  refrigerate  the  meat, 
held  properly  refused  as  being  outside 
the  issue.  Cudahy  Packing  Co.  v.  Atch- 
ison, T.  &  S.  F.  Ry.  Co.,  201  S.  W. 
623,  198  Mo.  App.  520. 

In  action  for  damages  to  interstate 
shipment  from  negligent  delay,  charge 
on  presumption  and  burden  of  proof 
was  not  prejudicial,  as  ruling  that  mere 
delay  tended  to  show  negligence.  Van 
Epps  V.  Atlantic  Coast  line  R.  Co.  (S. 
C.)  89  S.  E.  1035. 

In  shipper's  action  for  delay  in  trans- 
porting stallions,  instruction  on  meas- 
ure of  damages  held  unfortunate  in  use 
of  term  "market  price"  rather  than 
"market  value."  Elliott  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (S.  D.)  161  N.  W.  347. 

In  action  for  injuries  to  cattle  from 
delay  in  transit  and  bedding  of  car  with 
cinders,  held,  under  the  evidence,  court 
properly  refused  to  charge  that  jury 
should  not  consider  shrinkage  in  weight 
because  no  damage  was  shown  by 
shrinkage  for  which  defendant  was  lia- 
ble, and  charge  that  responsibility  of 
railroad  ceased  when  cattle  were  deliv- 
ered to  stockyards  company  at  destina- 
tion and  unloaded  into  pens  was  as 
favorable  as  defendant  railroads  could 
ask.  Panhandle  &  S.  F.  Ry.  Co.  v. 
Crawford  (Tex.  Civ.  App.)  198  S.  W. 
1079. 

Defendant  railroad  having  denied  by 
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answer  and  evidence  the  oral  contract 
for  an  expedited  shipment  asserted  in 
the  complaint,  the  trial  court,  by  in- 
structing  with  reference  to  the  bill  of 
lading,  embodying  the  contract  as  as- 
serted by  the  railroad,  as  well  as  to  the 
oral  contract,  did  not  foreclose  determi- 
nation of  Question  by  the  jury.  John 
Vittucci  Co.  v.- Canadian  Pac.  Ry.  Co. 
(Wash.)  174  P.  981. 

28.  —  Burden   of   proof   and   pre- 

sifflptions.— Recitals  in  bill  of  lading 
for  interstate  shipment  held  prima  facie 
evidence  of  a  choice  of  rates  by  Ship- 
per, casting  burden  of  proof  on  him  to 
show  that  carrier  had  not  complied  with 
the  law  as  to  filing  and  publishing  of 
rate  schedules.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Rankin,  36  S.  Ct.  555,  241 
U.  S.  319,  60  L.  Ed.  1022. 

The  presumption  is  that  interstate 
carrier  issued  receipt  or  bill  of  lading 
as  required  by  this  section,  though 
there  is  no  specific  allegation  to  this 
effect.  Southern  Pac.  Co.  v.  Stewart, 
38  S.  Ct.  130,  245  U.  S.  359,  62  L.  Ed. 
451,  dismissing  writ  of  error  233  F. 
956. 147  C.  C.  A.  630. 

This  section  does  not  impose  upon 
shipper  burden  of  establishing  in  a 
suit  against  initial  carrier  whetheir 
loss  was  caused  by  it  or  connecting  car- 
rier, but  merely  extends  common-law 
liability  of  initial  carrier  to  all  losses 
whether  occurring  on  its  line  or  that 
of  connecting  carrier ;  and  carrier  has 
the  burden  of  showing  that  the  loss 
resulted  from  some  jcause  for  which  it 
was  not  responsible  in  law  or  by  con- 
tract Chicago  &  E.  I.  R.  Co.  v.  Col- 
lbs  Produce  Co.,  235  F.  857,  149  0. 
C.  A.  169. 

Under  the  rule  of  the  federal  courts 
a  warehouseman  is  liable  only  for  neg- 
ligence, the  burden  of  proving  which 
rests  on  the  party  alleging  it,  and  is 
not  shifted  by  proof  merely  of  loss  or 
destruction  of  property  in  charge  of 
the  warehouseman.  ITnited  Metals 
SeUing  Co.  v.  Pryor,  243  F.  91,  155  C. 
C.  A.  621,  certiorari  denied  38  S.  Ct, 
61,  245  U.  S.  662,  62  L.  Ed.  536. 

Burden  held  on  railroad,  as  against 
shipper  to  show  that  road  gave  notice 
to  connecting  ocean  carrier  of  arrival 
of  cotton  at  pier  in  time  for  ocean  car- 
rier to  have  taken  cotton  aboard  for 
intended  sailing.  Louisville  &  N.  R. 
Co.  V.   Williams   (Ala.)    73    So.   548. 

The  burden  rests  upon  a  carrier  to 
plead  and  establish  that  the  loss  to 
goods  came  within  the  exceptions  to 
the  common-law  rule  of  liability.  At- 
lantic Coast  Line  Ry.  v.  Enterprise 
Cotton  Oil  Co.  (Ala.)  74  So.  232. 

In  action  for  damage  to  goods,  upon 
proof  of  receipt,  by  carrier,  of  goods 
in  good  condition,  issuance  of  bill  of 
lading  therefor,  and  subsequent  dam- 
ftRe'l  condition,  the  burden  was  upon 
the  parrier  to  show  the  transit  of  the 
Roods  had  terminated  prior  to  the  dam- 
age, for  receipt  of  goods  in  a  damaged 


condition  raises  a  presumption  of  the  de- 
livering carrier's  negligence.  St.  Louis, 
L  M.  &  S.  Ry.  Co.  v.  Cunningham 
Commission  Co.,  188  S.  W.  1177,  125 
Ark.   577. 

It  will  be  presumed  that  any  oral 
negotiations  respecting  terms  or  con- 
ditions upon  which  goods  aref  received, 
route  and  rate,  are  merged  in  bill  of 
lading.  Prescott  &  N.  W.  R.  Ck).  v. 
Davis   (Ark.)   191    S.   W.  210. 

Prima  facie  case  is  made  when 
plaintiff  shows  delivery  of  live  stock  to 
carrier  in  good  condition,  delivery  by 
carrier  in  bad  condition,  and  that  nei- 
ther shipper  nor  his  agent  accompanied 
stock.  Walton  Land  &  Timber  Co.  v. 
Louisville  &  N.  R.  Co.  (Fla.)  72  So. 
485.      s 

A  shipment,  shown  to  have  been 
properly  loaded  while  in  good  condition, 
presumably  remains  in  that  condition 
until  the  contrary  is  shown.  Barrett 
V.  Northern  Pac.  Ry.  Co.  (Idaho)  157 
P.  1016. 

Where  perishable  goods,  shipped  in 
a  car  over  connecting  railway  lines,  aire 
reconsigned  by  the  shipper,  while  in 
the  possession  of  the  carrier  at  their 
original  destination,  the  shipment  is 
one  continuous  passage,  and  each  car- 
rier beginning  with  the  initial  carrier 
is  presumed  to  have  received  the  ship- 
ment in  good  order.  Trott  v.  Balti- 
more &  O.  R.  Co.,  192  111.  App.  239. 

Where  the  final  carrier  proves  that  it 
transported  the  goods  in  transit  only  a 
short  distance  and  was  in  possession  of 
them  only  a  short  time,  and  no  evidence 
of  its  negligence  is  introduced,  the  pre- 
sumption of  its  liability  is  rebutted.    Id. 

The  presumption  is  that  goods  which 
have  been  received  by  the  initial  car- 
rier in  good  condition  are  received  in 
a  similar  condition  by  each  successive 
carrier.  Mexican  Import  Co.  v.  Penn- 
sylvania R.  Co.,  193  IlL  App.  26. 

In  an  action  by  a  shipper  against  the 
last  of  a  series  <of  carriers  to  recover  for 
damage  to  freight,  the  burden  is  on  him 
to  show  that  the  freight  was  in  good  con- 
dition when  delivered  to  the  initial  car- 
rier and  that  it  was  damaged  when  it 
arrived  at  its  destination;  and  evidence 
held  insufiicient  to  raise  the  presump- 
tion that  the  freight  was  in  good  con- 
dition when  delivered  to  the  initial  car- 
rier.   Id. 

Stipulations  in  a  contract  for  the  in- 
terstate shipment  of  stock  limiting  the 
liability  of  the  carrier  are  matters  of 
defense  in  an  action  of  tort  by  the 
shipper  for  negligence  in  transporta- 
tion, and  it  is  not  necessary  that  plain- 
tiff produce  the  contract  in  making  out 
his  case.  Crossley  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  199  111.  App.  195. 

In  action  agaiust  carrier  for  dam- 
ages to  goods,  bill  of  lading  requiring 
written  statement  of  loss,  plaintiff 
must  show  not  only  that  he  delivered 
such  statement,  but  terms  of  statement 
itself.  Erisman  v.  Chicaeo.  B.  &  Q. 
R.  Co.  (Iowa)  163  N.  W.  627. 
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In  action  against  terminal  carrier, 
presumption  is  that  its  negligence 
caused  damage  to  shipment,  and  bur- 
den is  on  it  to  prove  that  the  damage 
was  caused  by  negligence  of  a  preced- 
ing carrier.  E.  H.  Emery  &  Co.  v. 
Wabash  R.  Co.  (Iowa)  166  N.  W.  600. 

In  an  action  for  damage  to  a  live 
stock  shipment,  the  transaction  being 
controlled  by  federal  statutes  and  reg- 
ulations fixed  by  the  Interstate  Com- 
merce Commission,  there  is  no  pre- 
sumption that  the  carrier  assumed  the 
common-law  liability,  unless  plaintiff 
prove  it  accepted  the  schedule  rate 
therefor.  TuUer  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.   (Iowa)  168  N.  W.  301. 

In  action  by  shipper  over  connecting 
lines  against  intermediate  carrier  for 
loss  occurring  on  its  line  only,  burden 
is  on  him  to  show,  not  only  damage, 
but  that  it  occurred  on  defendant's 
and  not  on  connecting  line.  Southern 
Ry.  Co.  V.  Avey,  191  S.  W.  460,  173 
Ky.   598. 

The  presumption  that  the  consignee 
has  the  necessary  ownership  to  sue  a 
carrier  for  the  loss  or  conversion  of 
goods  is  not  conclusive,  but  may  be 
rebutted;  and  where  goods  were  de- 
livered to  a  carrier  for  shipment,  the 
bill  of  lading  containing  no  statement 
of  their  condition  when  receipted  for, 
the  presumption  ^arises  from  the  re- 
ceipt of  the  goods  without  objection 
noted  in  the  receipt  that  they  were  in 
good  condition  as  far  as  apparent  on 
•ordinary  inspection.  Adams  Express 
Co.  V.  White  (Md.)  104  A.  110. 

Where  initial  carrier  made  no  con- 
tract to  deliver  to  consignee,  burden 
rested  on  latter  to  prove  negligence  of 
such. initial  cnrrier  before  transferring 
car  to  terminal  carrier.  Emery  &  Co. 
V.  Boston  &  M.  R.  R.  (Mass.)  120  N. 
E.   106. 

If  unusual  conditions  cause  unavoid- 
able delay,  preventing  the  carrier  from 
delivering  goods  with  reasonable  dis- 
patch, the  bxirden  is  upon  the  carrier 
to  show  such  conditions.  A,  F.  Young 
&  Co.  V.  Grand  Rapids  &  I.  R.  Co., 
167  N.  W.  11,  201  Mich.  39. 

Where  a  carrier  receives  perishable 
property  in  good  condition  and  delivers 
it  in  frozen  condition,  it  establishes 
prima  facie  case  of  negligence,  and 
burden  is  on  carrier  to  overcome  it. 
Victor  Produce  Co.  v.  Chicago  &  N.  W. 
Ry.  Co.  (Minn.)  160  N.  W.  201. 

Where  a  carrier  shows  that  property 
was  destroyed  by  act  of  God,  a  shipper 
has  burden  of  proving  that  carrier's 
negligence  contributed  to  loss  as  claim- 
ed. Northwestern  ConsoL  Milling  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.  (Minn.) 
160  N.  W.  1028. 

Where  a  shipper  of  perishable  freight 
shows  that  damage  occurred  while 
goods  were  in  carrier's  possession,  a 
prima  facie  case  is  made  out,  and  bur- 
den of  showing  that  damage  was  not 
caused  by  its  negligence  is  upon  car- 
rier.   Geo.   B.   Higgins  &  Co.   v.  Chi- 
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cago,  B.  &  Q.  R.  Co.  (Minn.)  161  N. 
W.  145. 

Presumption  of  carrier's  negligence 
from  showing  of  sound  condition  of 
stock  at  shipment  and  damaged  condi- 
tion at  destination  does  not  apply  where 
under  contract  shipper  accompanies 
shipment,  and  cause  of  injury  is  not 
outside  caretaker's  duties,  etc.  Zimmer- 
man V.  Northern  Pac.  Ry.  Co.  (Minn.) 
167  N.  W.  546. 

Recitals  in  bill  of  lading  that  ship- 
pers were  offered  option  to  ship  at  high- 
er rate,  but  accepted  conditional  bill 
of. lading  at  lower  rate,  is  prima  facie 
evidence  that  choice  as  to  rates  was 
offered,  and  they  have  burden  of  show- 
ing that  they  were  not  offered  choice 
between  higher  and  lower  rate.  Illinois 
Cent  R.  Co.  v.  Rogers  &  Hurdle  (Miss.) 

76  So.  686. 

Where  interstate  live  stock  shipper 
alleged  execution  of  contract  with  de- 
fendant connecting  carrier,  which  fail- 
ed specially  to  deny  such  allegation. 
Code  Miss.  1906,  §  1974,  rendering 
proof  of  signature  of  written  instru- 
ment unnecessary,  unless  defied,  did  not 
remove  burden  of  proof  of  execution 
from  shipper,  where  bill  of  lading  on 
its  face  was  made  by  initial  carrier 
only.    Illinois  Cent.  R.  Co.  v.  Walker, 

77  So.  191,  116  Miss.  431. 

Plaintiff  shipper  held  unable,  for 
proof  of  issuance  of  bill  of  lading  by 
defendant  carrier,  to  substitute  pre- 
sumption that,  since  this  section  directs 
bill  be  issued  by  initial  carrier,  it  will 
be  presumed  one  was  issued.  Cndahy 
Packing  Co.  v.  Chicago  &  N.  W.  Ry. 
Co.,  196  S.  W.  406,  196  Mo.  A  pp.  528. 

In  the  absence  of  any  evidence  to  the 
contrary,  the  presumption  is  that  dam- 
age or  loss  of  goods  occurred  while  in 
the  possession  of  the  last  carrier.  Zer- 
illi  V.  Ross  (Mo.  App.)  198  S.  W.  487; 
United  Brokers'  Co.  v.  Southern  Pac. 
Co.,  169  P.  114,  86  Or.  607. 

Where  shipper  of  live  stock  alleged 
that  railroad  company  was  guilty  of 
negligent  delay  in  transportation,  ship- 
per, while  having  burden  of  proving 
such  negligent  delay,  need  not  estab- 
lish it  by  direct  evidence;  but  mere 
proof  of  injury  to  shipment  of  live 
stock  in  transit  will  not  make  prima 
facie  showing  of  negligent  operation 
of  train  so  as  to  cast  burden  of  dis- 
proving nesrligence  on  carrier.  Robinson 
V,  Rush,  200  S.  W.  757,  199  Mo.  App. 
184. 

Where  there  is  proof  of  unreasonable 
delay  in  transporting  shipment,  car- 
rier must  prove  that  delay  was  not 
caused  by  its  negligence,  though  own- 
er of  live  stock  accompanied  shipment. 
McElwain  v.  Union  Pac.  R.  (3o,  (Neb.) 
163  N.  W.  845. 

Proof  that  a  shipment  of  cattle  was 
delayed  considerably  longer  than  a  rea- 
sonable time  does  not  raise  any  pre- 
sumption of  fault  of  the  railroad  caus- 
ing delay.  Wood  v.  Boston  &  M.  R. 
R,  (N.  H.)  98  A.  480. 
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In  an  action  against  a  carrier  for 
negligence  in  placing  a  car  of  interstate 
freight  in  its  charge  as  warehouseman, 
where  it  was  liable  to  be  destroyed  by 
flood,  the  burden  was  on  plaintiff  to 
establish  defendant's  negligence.  Chal- 
mers V.  New  York  Cent.  R.  Co.  (Sup.) 
161  N.  Y.  S.  577,  175  App.  Div.  239. 

If  perishable  goods  are  in  good  con- 
dition when  received  by  carrier,  but  in 
bad  order  when  delivered,  the  burden 
is  upon  the  carrier  to  show  affirmative- 
ly that  it  used  reasonable  care  under 
all  the  circumstances.  Fish  v.  Sea- 
board Air  Line  Ry.  (Sup.)  163  N.  T. 
S.  439,  98  Misc.  Rep.  662. 

Where  shipper  of  dog  by  express  con- 
tract limited  recovery  to  carrier's  neg- 
ligence and  agreed  to  assume  the  bur- 
den of  proof,  and  carrier  departed  from 
agreed  route,  it '  had  the  burden  of 
showing  that  death  was  not  due  to 
such  departure  or  such  negligence,  not- 
withstanding Interstate  Commerce  Act 
as  amended.  Ely  v.  Barrett  (Sup.) 
168  N.  T.  S.  419,  181  App.  Div.  176, 
appeal  dismissed  120  N.   E.  60. 

The  burden  of  showing  reasonableness 
of  stipulations  in  bUls  of  lading  limiting 
liability  of  the  carrier,  or  in  derogation 
of  common  law,  is  on  the  carrier.  Phil- 
lips 7.  Sea'board  Air  Line  Ry.  (N.  O.) 
89  S.  E.  1057. 

Where  live  stock  is  injured  in  the 
custody  of  the  carrier,  the  burden  is 
on  it  to  show  its  freedom  from  negli- 
gence. Teeter  v.  Southern  Express  Co. 
(N.  C.)  90  S.  B.  761,  reargument  de- 
nied Id.  927. 

In  suit  for  loss  of  goods  before  plain- 
tiff can  prevail  he  must  show  that  in 
compliance  with  contract  he  filed  writ- 
ten claim  with  defendant's  agent  at 
point  of  delivery  or  origin  within  four 
months  after  reasonable  time  for  de- 
livery had  expired.  Smith  v.  Seaboard 
Air  Line  Ry.  Co.  (N.  C.)  93  S.  B.  469. 

In  an  action  against  a  carrier  for 
damage  to  goods  in  transit,  plaintiff  has 
the  burden  of  proving  that  the  negli- 
gence of  the  carrier  was  the  proximate 
cause  of  the  injury;  but  the  burden 
is  on  the  carrier  to  exculpate  itself 
from  liability  for  the  damage,  because 
it  has  the  best  opportunity  of  knowing 
and  proving  how  the  injury  occurred. 
Bivens  Bros.  v.  Atlantic  Coast  Line- 
R.  Co.  (N.  C.)  97  S.  E.  215. 

Burden  rests  on  delivering  carrier  to 
show  that  injury  to  goods  shipped  oc- 
curred without  its  fault  or  negligence. 
St  Louis  &  S.  F.  R.  Co.  v.  Akard 
(Okl.)  159  P.  344. 

Where  cattle  in  good  condition  are 
delivered  for  shipment  over  connecting 
lines,  and  on  delivery  some  are  injured 
and  some  are  dead,  the  presumption  is 
that  injury  occurred  on  line  of  deliver- 
ing carrier,  but  may  be  rebutted  by 
evidence  showing  that  the  stock  when 
rpceived  by  it  was  in  bad  condition. 
Wi-hita  Falls  &  N.  W.  Ry.  Co.  v. 
Benton   (Okl.)  167  P.  633. 

Where  a  common  carrier  is  unable 


to  deliver  the  goods  shipped  to  the  con- 
signee, the  burden  is  upon  it  to  show 
a  state  of  facts  relieving  it  from  its 
duty  to  notify  the  consignor  within  a 
reasonable  time.  Stoddard  Lumber  Co. 
T.  Oregon-Washington  R.  &  Nav.  Co., 
165  P.  363,  84   Or.  399. 

There  is  no  presumption  of  law  that 
a  shipper  claiming  damages  for  delay 
in  transportation  of  goods  gave  written 
notice  of  claim  required  by  bill  of  lad- 
ing. Murray  v.  Atlantic  Coast  Line 
R.  Co.  (S.  C.)  93  S.  E.  387. 

The  rule  of  the  Interstate  Commerce 
Commission  that  carriers  shall  be  re- 
lieved for  failure  to  keep  cars  under  re- 
frigeration before  the  first  re-icing 
station  is  reached,  if  shippers  delay  the 
cars  at  loading  station  mdre  than  24 
hours,  casts  the  burden  upon  the  ship- 
per in  such  case  to  prove  that  damage 
from  insufficient  refrigeration  was 
caused  by  negligence  of  carrier  after 
reaching  the  re-icing  station.  Brown 
V.  Southern  Ry.  Co.  (S.  C.)  96  S.  E. 
298. 

In  action  against  express  company  for 
loss  of  diamonds,  it  must  be  presumed 
company  was  conducting  its  business 
according  to  acts  of  Congress  regulating 
interstate  commerce;  and,  in  absence 
of  contrary  evidence,  court  must  pre- 
sume from  certificate  of  secretary  of 
Interstate  Commerce  Commission  that 
company's  tariff  was  legally  in  effect. 
Tribble  v.  Southern  Express  Co.  (S.  C.) 
96  S.  E.  712. 

In  action  against  defendant  railroad 
for  damages  to  a  shipment  of  household 
goods,  plaintiff  had  the  burden  of  show- 
ing that  there  was  no  consideration  for 
that  part  of  agreement  placing  a  valu- 
ation of  $10  per  hundredwei{;ht  on  the 
goods,  so  that  she  was  entitled  to  a 
recovery  ba»ed  upon  full  value.  Strat- 
ton  V.  Chirajfo,  M.  &  St  P.  Ry.  Co. 
(S.  D.)  1G8  N.  W.  757. 

Although  a  contract  limiting  liability 
of  a  carrier  casts  burden  of  showing 
negligence  on  shipper,  where  cars  of 
stock  were  76.  62,  and  53  hours  in 
covering  a  distance  usually  requiring 
30  to  36  hours,  held  that  there  was  an 
unreasonable  delay  sufficient  to  raise 
inference  of  necligence,  and  shift  bur- 
den to  carrier  to  show  that  delay  was 
beyond  its  control.  Louisville  &  N.  R. 
Co.  V.  Montgomery,  188  S.  W.  1146, 
130  Tenn.  171. 

A  carrier  cannot  justify  17  hours' 
delay,  on  the  theory  that  it  was  oom- 
plyinjf  with  the  federal  law,  prohibit- 
ing the  working  of  a  train  crew  more 
than  16  hours  at  one  time,  for  it  will 
be  presumed  that  a  railroad  company 
has  more  than  one  crew.  Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  v.  Cliett 
(Tex.  Civ.  App.)  207  S.  W.  166. 

At  common  law  the  burden  was  on 
the  carrier  to  show  that  its  contract, 
limiting  the  amount  of  a  shipper's  re- 
covery, was  fair  and  reasonable ;  but 
the  rate  schedules  and  regulations  pre- 
pared and  filed  pursuant  to  the  federal 
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statutes  are  conclusively  presumed  to 
be  fair  and  reasonable.  Piper  v.  Bos- 
ton &  M.  R.  R.  (Vt.)  d7  A.  508. 

Prima  facie  liability  of  a  common 
carrier  for  loss  or  damage  to  goods  in 
his  possession  is  established  by  showing 
that  they  were  delivered  to  the  carrier 
in  good  condition,  and  that  they  arrived 
in  bad  condition ;  and  this  section  does 
not  affect  the  common-law  rule  that 
when  a  carrier  of  goods  relies  upon  one 
of  the  excepted  causes  of  damages  as  a 
defense,  in  action  by  the  shipper,  it 
must  establish  that  damages  proxi- 
mately resulted  therefrom.  Haglin- 
Stahr  Co.  v.  Montpelier  &  W.  R.  R. 
Co.  (Vt.)  102  A.  940. 

The  burden  of  proof  is  on  a  shipper 
to  show  negligence  of  a  carrier  in  its 
relation  as  warehouseman.  Charles 
Bianchi  &  Sons  v.  Montpelier  &  W. 
R.  R.  Co.  (Vt)  104  A.  144. 

Burden  is  on  carrier  sued  for  injury 
to  inanimate  freight  to  prove  injury 
falls  within  exception  from  liability  in 
special  contract  covering  shipment  re- 
lied on  by  carrier;  and  federal  rule  is 
that  in  case  of  injury  to  interstate  ship- 
ment of  live  stock,  where  contract  ex- 
ception is  relied  on  as  defense,  burden 
is  on  carrier  in  two  particulars — first, 
to  prove  that  exception  was  in  oper- 
ation; second,  that  injury  was  such 
that  it  may  have  been  occasioned  by 
causes  witiiin"  'exception.  Chesapeake 
&  O.  Ry.  Co.  of  Indiana  v.  National 
Bank  of  Commerce  of  Norfolk  (Va.) 
95  S.  E.  454,  certiorari  denied  38  S. 
Ct.  582,  247  U.  S.  519,  62  L.  Ed.  1246. 

28 '/2-  -^  Evidence.— Rate  schedules 
of  an  interstate  carrier  on  file  with 
the  Interstate  Commerce  Commission 
are  admissible  in  an  action  for  delay 
of  an  interstate  shipment  on  the  issue 
of  the  validity  and  effect  of  a  limita- 
tion of  liability  in  the  bill  of  lading. 
Southern  Express  Co.  v.  Byers,  36  S. 
Ct.  410,  240  U.  S.  612,  60  L.  Ed.  825, 
reversing  judgment  Byers  v.  Southern 
Express  Co.,  81  S.  E.  741,  165  N.  C. 
542. 

Where,  pursuant  to  the  bill  of  lading 
requiring  presentation  of  claim  before 
suit,  a  shipper  presented  his  claim  for 
poultry  lost  in  transit,  the  claim  in  an 
action  therefor  is  admissible  in  evi- 
dence to  show  compliance  with  the  bill 
of  lading,  though  setting  forth  the 
price  of  the  poultry.  Chicago  &  E.  I. 
R.  Co.  v.  Collins  Produce  Co.,  235  F. 
857,  149  C.  C.  A.  169. 

In  shipper's  action  against  express 
company  for  negligent  delay,  certified 
copy  of  rates  of  company,  on  file  with 
Interstate  Commerce  Commission,  held 
inadmissible.  Southern  Express  Co.  v. 
Malone  (Ala.  App.)  78  So.  408,  certi- 
orari denied   (Sup.)  Id.  900. 

In  shipper's  action  against  express 
company  for  delay,  evidence,  and  infer- 
ences therefrom,  hold  sufllciont  to  au- 
thorize finding  company  acted  with 
reckless   indifference   in  failing  to  de- 
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liver,  and  with  such  disregard  of  con- 
sequences as  to  amount  to  wanton- 
ness authorizing  punitive  damages.    Id. 

In  action  for  damages  for  injury  to 
jack  from  rough  handling  and  delay, 
evidence  held  to  show  that  plaintiffs 
knew  nothing  of  a  contract  for  unlim- 
ited liability,  and  not  to  show  that  they 
desired  such  a  contract,  or  would  have 
used  it  had  it  been  available.  Scullin 
V.  Eoff    (Ark.)    191  S.  W.  31. 

Evidence  in  action  for  delay  in  trans- 
portation of  grain  held  sufficient  to 
show  negligence  of  defendant.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  V.  Cunningham 
Commission  Co.,  192  S.  W.  211,  127 
Ark.  246. 

Evidence,  in  action  for  injury  to  a 
live  stock  shipment,  held  sufficient  to 
show  that  the  carrier's  stock  pens  were 
unsuitable  for  their  purpose;  and  ship- 
per may  show  conditions  of  carrier's 
cattle  pens  several  months  after  his 
cattle  were  detained  there;  the  pens 
being  permanent.  Bush  v.  Altschul 
(Ark.)   193  S.  W.  280. 

In  action  against  carrier  for  injury 
to  live  stock,  plaintiff  may  show  bruised 
and  scratched  condition  of  stock  to 
show  rough  handling  by  carrier.  Wal- 
ton Land  &  Timber  Co.  v.  Louisville 
&  N.  R.  Co.  (Pla.)  72  So.  485. 

In  suit  against  carrier  for  misdeliv- 
ery of  shipment,  evidence  held  to  show 
that  notice  of  claim  was  filed  with  car- 
rier within  time  stipulated  in  bill  of 
lading.  Babbitt  v.  Grand  Trunk  West- 
ern Ry.  Co.   (111.)  120  N.  E.  803. 

In  an  action  for  damages  alleged  to 
have  been  caused  goods  in  shipment,  it 
is  error  to  admit  in  evidence  a  printed 
form  of  a  bill  of  lading  purporting  to 
be  signed  by  defendant's  agent,  where 
there  is  no  proof  that  the  signature  is 
that  of  the  alleged  agent,  nor  that  he 
was  in  fact  defendant's  agent.  McDon- 
ald V.  Lehigh  Valley  R,  Co.,  191  111. 
App.  628. 

Where  perishable  goods  are  damaged 
in  transit,  evidence  that  the  car  was 
iced  and  that  there  was  no  delay  does 
not  sufficiently  prove  that  the  defend- 
ants exercised  that  degree  of  care 
which  the  nature  of  the  goods  required. 
Trott  V.  Baltimore  &  O.  R-  Co.,  192 
III.  App.  239. 

In  an  action  by  a  shipper  for  damages 
for  Negligence  in  the  shipping  and  han- 
dling of  stock,  where  plaintiff  denied  the 
signing  of  an  offered  contract  limiting 
liability^  and  no  evidence  was  produced 
by  defendant  that  the  signature  was 
plaintiff's,  held,  that  the  contract  was 
not  established.  Crossley  v.  St  I^uis, 
I.  M.  &  S.  Ry.  Co.,  199  111.  App.  195. 

Evidence  that  certain  goods  shipped 
by  plaintiffs  were  delivered,  and  that 
within  four  months  thereafter,  about  a 
certain  date,  plaintiffs  wrote  defendant 
carrier's  claim  agent,  stating  the  cir- 
cumstances of  a  loss  of  goods  and  mak- 
ing claim  therefor,  from  which  plaintiffs 
never  directly  heard,  to  which  evidence 
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DO  objection  was  made,  or  rebuttal  of- 
fered, constituted  prima  facie  proof  of 
compliance  with  a  proYlsion  of  the  bill 
of  lading  under  which  the  goods  were 
shipped  that  claims  for  loes  must  be 
presented  within  four  months  after  de- 
lirerj,  in  an  action  to  recover  for  a  loss, 
therein  the  defense  set  up  was  noncom- 
pliance with  such  provision.  Babbitt  v. 
Grand  Trunk  Western  Ry.  Co.,  209  111. 
App.  1S3. 

Endence  held  to  show  that  plaintiffs 
failed  to  comply  with  all  the  require- 
ments of  their  contract  of  shipment  of 
certain  live  stock  as  to  notice  of  loss  or 
damage  in  transit,  except  as  to  one  10- 
carload  delivery.  Newman  v.  Union 
Pac  Ry.  Co.,  210  111.  App.  13. 

In  an  action  against  a  terminal  car- 
rier to  recover  for  damage  to  an  inter- 
state shipment  of  horses,  evidence  of 
what  the  shipper  paid  for  the  horses  is 
incompetent  Looney  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  210  111.  App.  511. 

In  an  action  for  Injuries  to  a  ship- 
ment of  live  stock,  held  that  evidence 
did  not  support  carrier's  contention  that 
shipment  was  made  under  a  special  ai- 
rangement,  whereby  carrier  might,  after 
shipment,  issue  a  special  contract,  limit- 
ing its  liability.  Chesapeake  &  O.  Ry. 
Co.  of  Indiana  v.  Jordan  (Ind.  App.) 
114  N.  E,  461. 

In  action  against  a  connecting  carrier 
for  damage  to  an  interstate  shipment  of 
moles,  evidence  relative  to  initial  cai^ 
rier's  refusal  to  permit  shipper  to  ac- 
company the  stock  was  admissible  to 
explain  shipper's  failure  to  do  so.  Chi- 
cago, I.  &  li.  Ry.  Co.  V.  Priddy  (Ind. 
App.)  115  N.  E.  266. 

In  action  for  reimbursement  by  initial 
carrier  against  terminal  carrier  for  in- 
juries to  interstate  shipment,  record  and 
judgment  in  shipper's  action  were  ad- 
missible, in  view  of  Act  Cong.  June  29, 
1906,  i  7,  pars.  11,  12,  amending  this 
section.  St  Joseph  &  G.  I.  Ry.  Ca  v. 
Des  Moines  Union  Ry.  Co.  (Iowa)  162 
N.  W.  812. 

Evidence  held  insufficient  to  sustain  a 
verdict  that  the  carrier's  agent  by  mis- 
representation deceived  shipper  of  Uve 
stock  into  signing  a  limited  liability 
contract  instead  of  one  providing  for 
common-law  liability.  Tuller  v.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  (Iowa)  168  N.  W. 
30L 

In  action  against  carrier  for  delay  in 
shipment  of  poultry  where  loss  resulted 
because  of  decrease  in  market  price,  evi- 
dence held  sufficient  to  sustain  finding 
of  carrier's  negligence.  Stewart  Poul- 
try Co.  V.  Erie  R.  Co.,  163  P.  448,  99 
Kan.  540. 

In  action  for  injury  to  cattle  where 
defendant's  witness  testified  that  bridge 
looked  dangerous,  and  that  he  did  not 
know  how  carrier  could  have  prevented 
injury,  cross-examination  as-  to  whether 
if  company  had  a  bridge  there  in  good 
condition  there  would  have  been  any 
daniage,  held  improper.    Parks  v.  Atchi- 

Supp.U.S.CoMP/19— 106 


son,  T.  &  S.  r.  Ry.  Co.,  163  P.  1066, 
100  Kan.  219. 

lu  shipper's  action  against  a  carrier 
for  breach  of  its  contract  to  carry  grain 
to  a  certain  point  and  there  deliver  it  to 
a  connecting  carrier,  proof  of  loss  held 
sufficient  Bennett  v.  Missouri  Pac. 
Ry.  Co.,  164  P.  1084,  100  Kan.  537. 

In  suit  against  terminal  carrier  for 
loss  of  142  bags  of  nuts,  in  which  suit 
the  determinative  issue  depended  upon 
whether  468  bags,  as  contended  by 
plaintiff,  or  326  bags,  as  contended  by 
defendant,  were  delivered  to  initial  car- 
rier, held,  that  jury  erred  in  finding  for 
plaintiff.  Lewis  Poultry  Co.  v.  New 
York  Cent.  R.  Co.  (Me.)  105  A.  109. 

In  action  against  initial  carrier  of  fish 
for  damage  from  defective  icing,  in 
view  of  nature  of  shipment,  weather 
conditions,  and  short  time  between  cars 
arrival  and  its  delivery  to  plaintiff,  held 
that  jury  could  find  that/  owing  to  de- 
fective icing,  fish  were  in  damaged  con- 
dition when  car  left  initial  carrier's 
yard.  Emery  &  Co.  v.  Boston  &  M.  R. 
R.  (Mass.)  120  N.  E.  106. 

In  an  action  against  the  carrier  of  live 
stock  for  injuries  from  delay,  evidence 
held  sufficient  to  show  negligence  of  the 
carrier.  Tobin  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (Mich.)  159  N.  W.  389. 

In  action  for  damages  to  potatoes 
shipped,  as  bearing  on  the  question  of 
unreasonable  time  in  delivery,  it  was 
competent  to  show  the  actual  time  con- 
sumed and  the  distance  and  usual  time 
required  for  similar  shipments.  A.  F. 
Young  &  Co.  V.  Grand  Rapids  &  I.  R. 
Co.,  167  N.  W.  11,  201  Mich.  39. 

In  action  against  carrier  for  injuries 
to  perishable  property,  evidence  held 
not  to  conclusively  establish  that  carrier 
was  free  from  negligence.  Victor  Pro- 
duce Co.  V.  Chicago  &  N.  W.  Ry.  Co. 
(Minn.)  160  N.  W.  20L 

In  action  against  interstate  carrier 
for  destruction  of  property  by  act  of 
God,  evidence  held  insufficient  to  estab- 
lish negligence  of  carrier  other  than  de- 
lay contributing  to  destruction.  North- 
western Consol.  Milling  Co.  v.  Chicago, 
B.  &  Q.  R.  Co.  (Minn.)  160  N.  W.  1028. 

In  an  action  against  a  carrier  of  per- 
ishable freight,  proof  that  injuries  to 
the  goods  were  not  caused  by  its  negli- 
gence rebuts  prima  facie  case  made  out 
by  showing  that  injury  occurred  while 
goods  were  in  its  possession,  and  evi- 
dence as  to  damages  held  properly  re- 
ceived and  to  sustain  a  verdict.  Geo. 
B.  Hig^ins  &  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  (Minn.)  161  N.  W.  145. 

Evidence  that  cattle  were  in  good  con- 
dition when  received  by  defendant  rail- 
road and  damaged  when  delivered,  and 
that  injury  may  have  occurred  while 
standing  in  railroad  yard  some  five 
hours,  is  insufficient  to  establish  defend- 
ant's negligence,  where  it  showed  the 
car  was  side-tracked  where  none  of  its 
employes  had  the  right  to  move  it ;  and 
defendant  carrier  may  establish  its  free- 
dom from  negligence  by  proving  tho  cus- 
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tomary  course  of  business  in  the  yard, 
and  need  not  produce  each  employ^  to 
testify  that  he  did  not  damage  the  stock. 
Illinois  Cent.  R.  Co.  v.  Wm.  Atkinson 
&  McDonald  Co.,  74  So.  616,  113  Miss. 
678. 

In  an  action  against  a  common  car- 
rier for  death  of  horses  and  mules  from 
disease  alleged  to  have  been  contracted 
during  carriage,  evidence  held  insufiS- 
cient  to  show  that  contraction  of  dis- 
ease was  due  to  negligence  of  carrier. 
Illinois  Cent.  R.  Co.  v.  Ainsworth 
(Miss.)  75  So.  755. 

Where  mea^  shipped  was  delivered  to 
the  carrier  sealed  at  plaintiff's  plant  in 
plaintiff's  own  refrigerator  car,  bill  of 
lading  for  the  car  acknowledging  receipt 
in  "apparent*"  good  order,  contents  and 
condition  of  contents  unknown,  and 
packer's  certificate  of  United  States  in- 
spection held  not  to  show  that  the  meat 
was  shipped  in  good  order  and  properly 
prepared  for  shipment.  Cudahy  Pack- 
ing Co.  V.  Atchison,  T.  &  S.  F.  Ry.  Co., 
187  S.  W.  149,  193  Mo.  App.  572. 

Evidence  held  not  to  conclusively 
show  that  a  shipment  of  goods  over  con- 
necting lines  was  not  under  a  contract 
of  through  shipment.  Keithley  &  Quinn 
V.  Lusk  (Mo.  App.)  189  S.  W.  621. 

That  sewer  pipe,  which  is  not  broken 
by  ordinary  careful  handling,  was  prop- 
erly packed  and  upon  arrival  one-third 
of  the  pipe  was  broken,  held  evidence  of 
negligence.  Blackmer  &  Post  Pipe  Co. 
v.  Mobile  &  O.  R.  Co.  (Mo.  App.)  190  S. 
W.  1032. 

Plaintiff,  having  chosen  to  found  ac- 
tion on  issuance  of  bill  of  lading,  instead 
of  verbal  contract  for  shipment,  held 
bound  to  prove  bill  as  condition  to  recov- 
ery. Cudahy  Packing  Co.  v.  Chicago  & 
N.  W.  Ry.  Co.,  196  S.  W.  406,  196  Mo. 
App.  528. 

In  an  action  against  a  common  car- 
rier for  damages  to  a  shipment  of  fresh 
meat,  evidence  that  the  meat  was  pack- 
ed as  was  customary  held  sufficient  to 
show  that  it  was  properly  packed  and 
in  good  condition  at  the  time  of  delivery 
to  the  carrier;  but  evidence  did  not 
show  notice  to  the  carrier  of  intent  to 
claim  damages,  as  required  by  the  bill 
of  lading.  Cudahy  Packing  Co.  v.  At- 
chison, T.  &  S.  F.  Ry.  Co.,  201  S.  W. 
623,  198  Mo.  App.  520. 

While  recital  of  bill  of  lading  of  re- 
ceipt of  carloa^  of  agricultural  imple- 
ments is  not  conclusive  that  three  cer- 
tain implements  were  in  the  car,  in  con- 
nection with  evidence  that  such  articles 
were  placed  in  the  car,  it  is  prima  facie 
proof  that  they  were  in  the  car.  John 
Deere  Plow  Co.  v.  American  Express 
Co.  (Mo.  App.)  203  S.  W.  4S8. 

In  an  action  against  carriers  to  re- 
cover for  loss  of  goods  shipped,  evi- 
dence, including  receipt  absolving  receiv- 
ing carrier  from  responsibility  for  "qual- 
ity, quantity  or  condition  of  contents," 
held  to  show  that  such  carrier  was  act- 
ing only  as  agent  for  the  next  carrier 
for  the   purpose  of  switching  the  car 
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from  the  place  of  loading.  Central  Nat 
Bank  v.  Pryor  (Mo.  App.)  207  S.  W. 
298. 

In  action  for  damages  to  two  cars 
of  onions,  evidence  waa  admissible  that 
while  the  two  carloads  had  been  taken 
up  in  first  place  by  one  of  the  ter- 
minal railroad  associations  of  the  city 
of  shipment,  such  association  was  in 
fact  acting  for  defendant  railroad, 
and  that  that  was  the  usual  practice 
between  the  plaintiff  and  defendant 
and  the  association;  and  testimony 
of  plaintiflTs  representative,  at  desti- 
nation point  that,  though  all  of  the 
sacks  were  not  examined,  an  examina- 
tion of  50  or  more  sacks  satisfied  him 
that  the  onions  in  both  cars  were  dam- 
aged by  freezing,  entitled  plaintiff  to 
recover  some  damages.  Jones  v.  Toledo, 
St.  Xj.  &  W.  R.  Co.  (Mo.  App.)  202  S. 
W.  433. 

Evidence  held  to  show  that  seller  had 
ratified  carrier's  delivery,  of  goods  ship- 
ped to  buyer,  to  a  third  person  by  ac- 
ceptance from  the  latter  of  a  large  part 
of  purchase  price,  Hayes  v.  Wells  Far- 
go &  Co.  Express  (Mo.  App.)  206  S.  W. 
229. 

In  action  against  railroad  for  destruc- 
tion of  car  of  hay  by  fire  in  open  yard, 
testimony  of  witness,  who  stated  he  was 
in  yard  nearly  every  day,  as  to  whether 
he  ever  saw  or  knew  of  watchman  being 
in  yard,  was  admissible  in  rebuttal  of 
railroad's  proof  it  maintained  watch- 
man. Champlin  v.  Erie  R.  Co.  (N.  J.) 
103  A.  807. 

Evidence  held  insufficient  for  necessa- 
ry finding  of  contributing  negligence  of 
carrier  in  case  of  loss  of  interstate  ship- 
ment caused  by  unprecedented  flood,  act 
of  God.  Bamet  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  118  N.  E.  625,  222  N. 
Y.  195,  reversing  judgment  153  N.  Y. 
S.  374,  167  App.  Div.  738. 

In  an  action  against  carrier  for  de- 
struction by  flood  of  interstate  freight 
in  its  charge  as  warehouseman,  evidence 
held  insufficient  to  justify  a  finding  that 
carrier  was  negligent  Chalmers  v. 
New  York  Cent  R.  Co.  (Sup.)  161  N.  Y. 
S.  577,  175  App.  Div.  239. 

In  a  shipper's  action  against  a  car- 
rier, evidence  held  to  show  that  proper- 
ty was  kept  by  final  carrier  in  a  car, 
depot,  or  place  of  delivery  or  warehouse 
until  stored  in  a  public  warehouse  in 
accordance  with  bill  of  lading.  Dodge 
&  Dent  Mfg.  Co.  v.  Pennsylvania  R.  Co. 
(Sup.)  102  N.  Y.  S.  549,  175  App.  Div. 
823. 

In  an  action  against  a  carrier  for 
damages  to  perishable  goods,  the  ques- 
tion as  to  the  condition  of  the  goods 
when  shipped,  is  very  material,  and  it  is 
error  to  admit  evidence  of  bad  condition 
by  witnesses  who  have  not  properly 
identified  the  goods.  Fish  v.  Seaboard 
Air  Line  Ry.  (Sup.)  163  N,  Y.  S.  439, 
98  Misc.  Rep.  662. 

Evidence  held  to  justify  finding  of  de- 
fendant's negligence  in  transporting  a 
dog.    Ely  v.  Barrett  (Sup.)  168  N.  Y.  S. 
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419, 181  App.  Diy.  176,  appeal  diaxniBa- 
ed  120  N.  E.  60. 

ETideDce  of  negotiation  between 
plaintiff  and  defendant  carrier  held  not 
sufficient  to  snatain  a  verdict  finding  an 
agreement  by  defendant  to  ship  plain- 
tilTs  goods  to  destination  within  a  cer- 
tain time;  there  being  neither  written 
contract  nor  ratea  quoted,  and  the  gooda 
being  accepted  by  connecting  carrier  on 
its  bill  of  lading.  Emil  Grossman  Mfg. 
Co.  V.  New  York  Cent.  R.  Co.  (Sup.) 
169  N.  Y.  S.  213,  181  App.  Div.  764. 

In  action  for  damages  to  goods,  eyi* 
dence  to  show  that  plaintiff,  the  con- 
signor in  the  bill  of  lading,  was  the 
owner  .of  the  goods  was  competent. 
Whittington  v.  Southern  Ry.  (N.  C.)  90 
S.E.505. 

Where  defendant  railroad  negligently 
delayed  furnishing  cars  after  accepting 
gooda  from  connecting  carrier,  held 
that  there  was  evidence  to  support  alle- 
gations. Gallop  &  Fisher  ▼.  Norfolk 
Southern  R.  Co.  (N.  C.)  91  S.  B.  375. 

In  an  action  against  a  railway  for 
failing  to  water  cattle  before  dipping 
them,  though  plaintiff  contends  that  the 
contract  for  dipping  was  an  independent 
oral  contract,  exclusion  of  the  shipping 
contract  set  up  as  a  defense  is  error. 
MisBonri,  K.  &  T.  Ry.  Co.  v.  Skinner, 
(OkL)  160  P.  875. 

In  an  action  for  negligence  in  perform- 
ing a  contract  of  carriage,  the  exclusion 
of  the  written  contract  upon  which  the 
action  is  based  is  reversible  error.  Mid- 
land Valley  R.  Co.  v.  EieU  (Okl.)  162 
P.  228. 

In  action  for  negligent  delay  in  inter- 
state transportation  of  live  stock,  the 
mere  proof  of  a  schedule  adopted  by  a 
carrier  and  that  shipment  was  made 
within  the  schedule  will  not  excuse  car- 
rier if  there  is  evidence  of  negligent  de- 
Isy  in  transportation.  Buel,  Pryor  & 
Daniel  v.  St.  Louis  &  S.  F.  Ry.  Co. 
(Okl.)  163  P.  536. 

The  court  will  take  judicial  notice  of 
the  meaning  of  the  term  "milling  in 
transit  privilege,"  and  admission  of  oral 
evidence  to  explain  it  is  not  error,  in 
action  for  breach  of  contract  of  carriage 
which  deprived  plaintiff  of  privilege. 
St  Louis  &  S.  F.  R.  Co.  v.  Wm.  Bon- 
dies  &  Co.  (Okl.)  166  P.  179. 

In  action  for  injury  to  interstate  ship- 
ment of  live  stock,  evidence  held  insuffi- 
cient to  show  shipper's  compliance  with 
contract  requiring  notice  of  claim  with- 
in 90  days  after  injury  as  condition  pre- 
cedent to  action.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  McElreath  (OkL)  169  P.  628. 
Where  shipping  contract  provides  that 
in  case  of  loss  or  damage  of  goods  the 
amount  shall  be  computed  at  their  value 
at  place  of  shipment,  admission  of  evi- 
dence as  to  their  value  at  place  of  des- 
tination was  error.  St.  Louis  &  S.  F. 
R.  Co.  V.  First  Nat  Bank  (Okl.)  171 
P.  467.  . 

In  action  against  carrier  for  delay  in 
ihipment  of  grain,  evidence  held  to 
show  that  delay  waa  a  result  of  the  un* 


anthorized  act  of  the  carrier  in  deliver- 
ing the  car  to  t^e  consignee  first  named 
in  the  bill  of  lading,  where  a  new  one 
issued  provided  for  ^ipment  to  another 
city  and  to  a  different  consignee.  Lusk 
V.  Lawton  Grain  Ck>.  (Okl.)  174  P.  793. 

In  an  action  for  negligent  delay  in 
transporting  a  shipment,  plaintiffs  were 
required  to  show  negligence  arising  out 
of  an  unreasonable  delay,  which  was 
the  proximate  cause  of  the  damage; 
and  evidence  (hat  plaintiffs  informed 
carrier's  agent  as  to  the  time  shipment 
was  to  be  sold  at  destination  was  ad- 
missible, as  tending  to  prove  |in  element 
of  damage.  Van  Epps  v.  Atlantic  Ck>ast 
Line  R.  Co.  (S.  C.)  89  S.  E.  1035. 

In  an  action  against  a  carrier  for  de- 
lay in  transportation  of  goods,  evidence 
held  sufficient  to  warrant  finding  that 
shipper  did  not  give  notice  of  delay 
within  time  stipulated  by  bill  of  lading. 
Murray  v.  Atlantic  Coast  Line  Rr  Co. 
(S.  C.)  93  S.  E.  387. 

In  action  by  shipper  'against  carrier 
for  damage  occasioned  by  insufficient 
refrigeration,  evidence  held  not  to  sup- 
port a  finding  that  carrier  was  negli- 
gent. Brown  v.  Southern  Ry.  Co.  (S. 
C.)  96  S.  £.  298. 

In  an  action  against  railroad  for  de- 
lay in  transporting  stallions  whereby 
shipper  missed  first  day  of  sale,  evi- 
dence held  insufficient  to  sustain  verdict 
for  plaintiff  without  any  showing  that 
stallions  such  as  his  were  sold  on  first 
day  of  sale,  or  that  bidders  were  present 
to  bid  on  such  stallions.  Elliott  v.  Chi- 
cago, M.  &  St.  P.  Ry.  C6.  (S.  D.)  161 
N.  W.  347. 

In  an  action  by  shippers  of  live  stock 
for  delay  in  transit, .  where  plaintiffs 
read  in  evidence  part  of  the  contract  of 
shipment,  the  clause  that  the  stock  were 
not  to  be  transported  within  any  speci- 
fied time,  etc.,  not  contrary  to  the  feder- 
al statute  touching  the  wat&ring,  etc., 
of  stock  in  transit,  and  not  an  attempt 
to  contract  against  defendants'  negli- 
gence, was  admissible  as  showing  the 
entire  contract.  International  &  G.  N. 
Ry.  Co.  V.  Lauda  &  Storey  (Tex.  Civ, 
App.)  183  S.  W.  384. 

There  is  no  merit  in  contention  that 
consideration  for  special  couditions  of 
shipping  contract  was  invalid,  as  making 
lesser  rates  contrary  to  schedules  ap- 
proved by  the  Interstate  Commerce 
Commission,  in  the  absence  of  evidence 
that  the  rate  was  not  one  of  two  rates 
approved  by  the  Commission.  Betka 
V.  Houston  &  T.  C.  R.  Co.  (Tex.  Civ. 
App.)  189  S.  W.  532. 

In  action  against  connecting  carrier 
for  damages  to  interstate  shipment  of 
ftiules,  evidence  that  car  of  mules  was 
unloaded  at  connecting  point  on  line  of 
subsequent  carrier,  and  thereby  proba- 
bly damaged,  held  admissible  as  against 
initial  carrier.  Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Jenkins  (Tex.  Civ.  App.)  196  S. 
W.  679. 

In  action  against  carrier  for  damages 
from  decay  of  peaches  shipped,  evidence 
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held  not  to  warrant  directed  verdict  for 
plaintiff.  Texas  &  P.  By.  Co.  v.  Wold- 
ert  Grocery  Co.  (Tex.  Civ.  App.)  199  S. 
W.  1139. 

Since  when  shipment  is  in  charge  of 
owner's  representative,  and  carrier 
obeys  his  instructions,  it  is  not  liable 
for  resultant  damage,  it  is  error  to  ex- 
clude evidence  that  conductor  obeyed 
instructions  of  messenger  who  accom- 
panied goods,  although  there  was  no  di- 
rect evidence  that  messenger  was  hired 
by  plaintiff,  and  also  error  to  exclude 
contract  between  consignor  and  con- 
signee authorizing  employment  of  mes- 
senger to  care  for  fruit  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Persky  (Tex.  Civ.  App.) 
200   S.   W.   606: 

In  action  for  damages  to  stock  ship- 
ped in  interstate  commerce,  it  is  proper 
to  plead  and  show  anything  which  in 
reasonable  contemplation  of  shipper, 
buyer,  and  carrier  may  affect  the  mar- 
ket value  of  the  stock  in  determin- 
ing whether  there  is  loss.  Texas  &  P. 
Ry.  Co.  V.  West  Bros.  (Tex.  Com.  App.) 
207  S.  W.  918. 

In  so  far  as  the  bill  of  lading  issued 
by  a  common  carrier  is  a  contract  to 
deliver  the  goods  to  the  consignee  on 
the  terms  specified,  it  cannot  be  varied 
by  parol  evidence;  but  evidence  held 
sufficient  to  show  an  express  oral  con- 
tract between  plaintiff  and  defendant 
railroad  to  transport  chestnuts  to  des- 
tination in  time  for  the  Christmas  mar- 
ket. John  Vittucci  Co.  v.  Canadian 
Pac.  Ry.  CJo.  (Wash.)  174  P.  981. 

29.  —  Rule  of  decisions.— For  bind- 
ing effect  of  decisions  by  federal  Su- 
preme Court,  see  notes  under  Const, 
art.  6,  §  2. 

In  interstate  shipment  construction 
of  bill  of  lading  is  a  federal  question* 
and  the  construction  placed  thereupon 
by  the  federal  courts  is  controlling. 
Baltimore  &  Ohio  R.  Co.  v.  Leach,  191 
S.  W.  310,  173  Ky.  45^;  lUinois  Cent. 
R.  Co.  V.  W.  J.  Davis  &  Co.  (Miss.) 
72  So.  874;  Dodge  &  Dent  Mfg.  Co. 
V.  Pennsylvania  R.  Co.  (Sup.)  162  N. 
Y.  S.  549,  175  App.  Div.  823. 

Rights  of  parties  to  interstate  ship- 
ment depend  upon  federal  legislation, 
bill  of  lading,  and  common-law  rules 
as  applied  by  the  federal  courts.  Cm- 
cinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Rankin,  36  S.  Ct  555,  241  U.  S.  319, 
60  L.  Ed.  1022. 

The  decision  of  the  federal  Supreme 
Court  that  where  alternate  rates  clear- 
ly based  on  valuation  are  offered,  an 
interstate  carrier  may  limit  its  liability 
by  special  contract  is  binding  on  other 
courts.  Aradalou  v.  New  York,  N.  H! 
&  H.  R.  Co.,  114  N.  E.  297,  225  Mass. 
235. 

The  effect  to  be  given  the  provisions 
of  interstate  shipping  contract  is  gov- 
erned by  the  decisions  of  the  federal 
courts.  Thompson  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (Mo.  App.)  185  S.  W. 
1145. 
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An  action  by  a  shipper  of  live  stock 
against  a  railroad  for  injuries  to  stock 
in  transit  was  tried  on  the  theory  that 
compliance  with  the  bill  of  lading  stip- 
ulation for  notice  of  clain^  could  be 
waived  by  the  railroad.  On  appeal  to 
the  state  Supreme  Court  the  question 
of  waiver  was  not  considered,  the  stip- 
ulation being  regarded  aa  unreasonable 
and  invalid  in  any  event  On  appeal 
to  the  United  States  Supreme  Court, 
the  stipulation  was  held  valid  and  en- 
forceable, and  the  case  remanded. 
Held,  the  railroad  company  was  not 
precluded,  by  the  theory  on  which  the 
case  had  been  tried  below  from  urg- 
ing that  such  stipulation  could  .not  be 
waived  by  the  carrier  under  the  uni- 
formity requirements  of  the  Interstate 
Commerce  Act,  since  whether  such 
stipulation  could  be  waived  was  a  fed- 
eral question,  and  the  rule  of  the  theory 
of  the  case  below,  being  nwrely  a  rule 
of  practice,  must  give  way  to  the  hold- 
ing of  the  Supreme  Court  of  the  Unit- 
ed States  on  the  federal  question.  Wall 
V.  Northern  Pac.  Ry.  Co.  (Mont.)  161 
P.  518. 

In  an  action  against  a  carrier  for 
damage  to  an  interstate  shipment, 
where  an  act  of  God  is  a  defense,  the 
rule  of  the  federal  courts  applies,  and 
the  shipper  must  prove  contributory 
negligence  on  the  part  of  the  carrier. 
Heineman  Bros.  v.  Erie  R.  Co.  (bup.) 
172  N.  Y.  S.  111. 

30.  -^-  Damaoes^-See  note  18  un« 
der  this  section. 

Damages  for  mental  suffering  only  are 
not  recoverable  from  a  carrier  on  ac- 
count of  its  delay  in  the  delivery  of  an 
interstate  shipment.  Southern  Express 
Co.  V.  Byers,  36  S.  Ct  410,  240  U.  S. 
612,  60  L.  Ed.  825,  reversing  judgment 
Byers  v.  Southern  Express  Co.,  81  S.  B. 
741,  165  N.  C.  542. 

Consignee  of  perishable  goods  arriving 
in  bad  condition  discharged  its  whole 
duty  to  the  carrier,  where  it  sold  the 
damaged  goods  for  the  best  price  obtain- 
able. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Texas 
Packing  Co.,  37  S.  Ct  487,  244  U.  S.  31, 
61  L.  Ed.  970,  affirming  judgment  (Tex. 
Civ.  App.)  172  S.  W.  195. 

In  case  of  nondelivery  the  carrier's 
common-law  liability  is  the  value  of  the 
goods  at  the  point  of  destination  at  the 
time  they  should  have  been  delivered. 
McCaull-Dinsmore  Co.  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (D.  C.)  252  F.  664. 

In  action  for  damages  for  negligence 
in  carrying  or  delivering  corpse  of  plain- 
tiff's brother,  held,  damages  were  con- 
sequence of  breach  .of  contract  for  inter- 
state shipment  governed  by  federal  laws, 
and  plaintiff,  having  failed  to  show  dam- 
age other  than  mental  anguish,  could 
not  recover.  Deavors  v.  Southern  Ex- 
press Co.  (Ala.)  76  So.  288. 

Measure  of  damages  for  delay  in 
transportation  of  valuable  machinery, 
lost  profits  not  being  recoverable  because 
of  the  carrier  not  having  notice,  ia  the 
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rental  value.    Brothers  v.  Illinoie  Cent. 
E.  Co.  (Ala.  App.)  77  So.  423.    ■ 

In  shipper's  action  against  express 
company,  in  recovering  damages  for  de- 
lay, shipper  was  not  limited  to  interest 
on  Talae  of  shipment  daring  period  of 
delay,  and  wanton  delay  in  delivering 
shipment  aathorizes  imposition  of  puni- 
tive damages ;  but  punitive  damages  of 
$490  were  excessive  by  $240,  and  will 
be  reduced,  or  case  reversed,  under  Acts 
Ala.  1915,  p.  610.  Southern  Express 
Co.  V.  Malone  (Ala.  App.)  78  So.  408, 
certiorari  denied  (Sup.)  Id.  990. 

Where  evidence  as  to  damage  to  in- 
terstate shipment  was  undisputed,  and 
nothini?  in  bill  of  lading  provided  differ- 
ent fale  of  compensation  than  that  as- 
sessed, no  question  could  be  made  that 
damages  were  erroneously  assessed  upon 
different  basis  than  provided  for  in  con- 
tract. Prescott  &  N.  W.  R.  Co.  v.  Da- 
vis (Ark.)  191  S.  W.  210. 

Measure  of  damages  for  negligent  de- 
lay in  transportation  of  freight  is  dif- 
ference between  value  of  freight  when 
delivered,  and  value  at  time  it  should 
have  been  delivered,  unless  carrier  had 
notice  which  would  charge  it  with  spe- 
cial damages.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Cunningham  Commission  Co.,  192 
S.  W.  211.  127  Ark.  246. 

It  being  impossible  to  identify  and  val- 
ue separately  such  of  a  shipment  of  cat- 
tle as  died  on  the  trip,  their  value  may 
be  fixed  at  a  general  average  price,  con- 
siderinff  as  a  basis  the  cattle  that  ar- 
rived at  destination.  Bush  v.  Altschul 
(Ark.)  193  S.  W.  280. 
'  Where  a  carrier  delayed  a  shipment  of 
47  head  of  cattle  for  about  a  day,  caus^ 
ing  them  to  be  without  feed  or  water,  a 
verdict  for  $150  damages,  based  on  testi- 
mony of  cattleman  as  to  their  shrinkage 
in  weight,  is  not  excessive.  Chicago,  R. 
I.  A  P.  Ry.  Co.  V.  Stalling*  (Ark.)  201 
S.  W.  294. 

Unlests  otherwise  legally  limited  by  the 
contract  of  carriage,  the  measure  of 
damages  for  delay  in  shipment  of  live 
stock  is  the  difference  between  the  mar- 
ket value  of  the  consignment  at  the 
tine  and  in  the  condition  it  should  have 
arrived  and  its  fair,  cash  market  value 
in  the  condition  and  the  time  it  actually 
arrived  at  its  destination,  plus  the  nec- 
essary expenses  caused  to  the  shipper 
hy  the  delay.  Behrends  ▼.  Chicago,  R. 
I.  *  P.  Ry.  Co..  198  ni.  App.  236. 

Where  an  interstate  shipment  of 
peaches  was  refused  by  the  consignee  as 
being  in  bad  condition,  the  shipper  can- 
not, in  a  suit  against  the  carrier,  recoy- 
w  expenses  in  sending  a  representative 
to  inspect  the  peaches  at  destination. 
R.  H.  Emery  &  Co.  v.  Chicairo,  B.  &  Q. 
R.  Co.  aowa)  170  N.  W.  540. 

A  shipper  of  grain,  required  to  sub- 
mit to  reduction  in  selling  price  because 
milling  in  transit  privilege  was  lost 
through  misrouting,  may  recover  his  loss 
from  the  carrier  in  fanlt;  bat  damages 
cannot  be  recovered  where  the  privilege 
was  available  <Hily  where  reference  to 


it  was  noted  on  the  shipping  order  and 
bill  of  lading,  and  no  such  notation  was 
made.  McCuUough  v.  Missouri  Pac 
Ry.  Co.,  1(50  P.  214,  98  Kan.  710. 

In  action  against  carrier  for  damages 
for  decrease  in  price  of  poultry  occa- 
sioned by  delay  in  transportation,  meas- 
ure of  damages  submitted  held  proper. 
«  Stewart  Poultry  Co.  v.  Erie  R.  Co. 
(Kan.)  163  P.  448. 

Where  carrier  was  told  at  time  of 
shipment  of  live  stock  that  shipper  was 
supplied  with  abundant  pasturage  at 
place  of  destination,  shipper,  upon  car- 
rier's abandonment  of  contract  and  re- 
shipment  of  stock  to  place  of  consign- 
ment, could  recover  as  damages  diiTer- 
ence  between  expenses  of  feeding  and 
caring  for  cattle  at  place  of  consign- 
me'nt,  pending  subsequent  shipment,  and 
reasonable  value  of  pasturage  which  cat- 
tle would  have  consumed  nt  place  of  des- 
tination, and  reasonable  expense  of  car- 
ing for  cattle  at  such  place  during  such 
time ;  such  expenses,  in  view  of  notice 
given  carrier,  having  been  in  contempla- 
tion of  parties.  Louisville  &  N.  R.  Co. 
V.  Murphy  (Ky.)  206  S.  W.  268. 

Where  calculating  machines  sent  to  a 
prospective  purchaser  on  trial  were  re- 
turned to  the  agent  but  lost;  by  the  car- 
rier in  transit,  in  an  action  by  the  agent 
as  consignee,  the  carrier  was  entitled  in 
determining  damages  to  have  commis- 
sions plaintiff  would  have  earned  if  he 
had  sold  the  machines,  deducted  from 
the  selling  price  at  destination.  Adams 
Express  Co.  v.  White  (Md.)  104  A.  110. 

A  charge  by  a  carrier  for  the  feeding 
of  live  stock  rendered  necessary  by  a 
negligent  delay  in  transportation  is  a 
proper  element  of  damages  to  the  ship- 
per. Tobin  V.  Lake  Shore  &  M.  S.  Ry. 
Co.  (Mich.)  1D9  N.  W.  389. 

In  action  against  railroad  for  delay  in 
transporting  potatoes,  instruction  stat- 
ing measure  of  damages  held,  in  effect, 
in  accordance  with  the  proper  rule, 
Lr)veland  &  Hinyan  Co.  v.  Waters 
(Mich.)  159  N.  W.  477. 

In  action  against  a  carrier  for  deliver- 
ing cattle  at  the  wrong  pen  in  a  stock- 
yard, the  measure  of  damages  is  the  dif- 
ference in  actual  market  value  at  the 
proper  pen  and  the  pen  at  which  deliver- 
ed, and  not  the  average  difference  in  val- 
ues between  such  pens.  Illinois  Cent. 
R.  Co.  V.  Smith  (Miss.)  75  So.  120. 

To  warrant  shipper's  recovery  of  spe- 
cial damages  for  delay  in  shipment,  car- 
rier must  be  informed  at  time  contract 
of  shipment  is  made  of  the  special  cir- 
cumstances, and  cannot  be  made  liable 
by  being  later  informed  while  the  goods 
are  still  in  its  possession  at  point  of  ori- 
gin of  shipment ;  and  where  carrier  ad- 
mitted unreasonable  delay  in  shipment 
of  saws  which  were  not  damaged,  and 
there  was  no  fluctuation  of  their  market 
volue,  the  shipper  could  recover  only 
the  reasonable  rental  value  for  the  time 
of  the  unreasonable  delay.  New  Or- 
leans &  N.  E.  R.  Co.  V.  J.  H.  Miner  Saw 
Mfg.  Co.,  78  So.  577,  117  Miss.  646. 
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That  live  stock  shipment  must  be 
deemed  made  under  uniform  cthipping 
contract  does  not  preclude  owner  from 
recovering  damages  based  on  defendant 
carrier's  refusal  to  allow  stock  to  be  un- 
loaded in  transit,  contract  only  provid- 
ing that  stock  should  not  be  unloaded 
unless  absolutely  necessary.  Dickerson 
v.  Erie  R,  Co.  (Sup.)  169  N.  Y.  S.  5, 181 
App.  Div.  815. 

Unusual  loss  to  shipper  of  seasonal 
goods,  such  as  straw  hats,  caused  by 
carrier's  delay  in  returning  goods  after 
refusal  by  consignee,  does  not  create  ex- 
ception to  ordinary  or  market  value 
rule  of  damages;  carrier  being  liable 
for  difference  in  market  value  between 
time  of  arrival  and  time  when  goods 
should  have  arrived.  Steinberg  v.  Erie 
R.  Co.  (Sup.)  170  N.  Y.  S.  893,  103 
Misc.  Rep.  573. 

The  measure  of  damages  for  carrier's 
nondelivery  of  goods  is  the  difference 
between  their  market  value  at  time  and 
place  for  delivery  and  when  they  were 
offered  back  to  shipper,  irrespective  of 
cause  of  reduction  therein.  Freegood  v. 
Barrett  (Sup.)  172  N.  Y.  S.  353. 

Where  shipper  notified  carrier  that 
rugs  were  being  shipped,  but  declared  a 
value  less  than  the  invoice  value  in  or- 
der to  secure  a  reduced  rate  under  pub- 
lished schedules  filed  with  Interstate 
Commerce  Commission,  carrier  was  not 
liable,  upon  burning  of  rugs  from  fire  of 
unknown  origin,  for  more  than  declared 
value  of  rugs,  having  had  no  knowledge 
of  the  "character"  of  the  goods  shipped, 
within  this  section.  Haddad  v.  South- 
ern Pac.  Co.  (Sup.)  173  N.  Y.  S.  256. 

Where  goods  are  injured  in  transit, 
and  carrier  is  responsible,  the  consignee 
cannot  reject  them  and  sue  for  value, 
but  he  can  receive  them  and  recover 
damages  actually  sustained;  which  is 
difference  between  their  reasonable  mar- 
ket value  on  arrival  in  condition  they 
then  were  and  their  reasonablj'  fair  val- 
ue on  arrival  but  for  Injury.  Whitting- 
ton  V.  Southern  Ryl  (N,  C.)  90  S.  E. 
505. 

That  consignee,  in  presenting  claim 
for  articles  of  antique  furniture  lost  in 
shipment,  stated  amount  of  damages  as 
$110,  held  not  to  estop  her  from  recov- 
ering actual  loss.  McRary  v.  Southern 
Ry.  Co.  (N.  C.)  94  S.  E.  107. 

The  liability  imposed  by  this  section 
for  "loss,  damage,  or  injury  to  proper- 
ty" caused  by  any  carrier  includes  any 
damage  by  reason  of  excessive  freight 
charges  caused  by  misrouting  by  a  con- 
necting carrier.  Chesapeake  &  O.  Ry.  v. 
W.  T.  Ward  Lumber  Co.,  1  Ohio  App. 
164.  35  Ohio  Cir.  Ct.  R.  594. 

Under  contract  to  supply  cars  for  ship- 
ment of  live  stock,  which  the  carrier 
broke  by  delay  in  supplying  cars,  know- 
ing that  stock  was  intended  for  sale  on 
market  in  distant  city,  the  measure  of 
damages  is  not  amount  of  depreciation 
at  point  of  shipment,  but  depreciation  in 
market  value  at  destination.     Levy  r. 
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Nevada-Califomia-Oregon   Ry.,   160  P. 
808,  81  Or.  673. 

In  an  action  for  injuries  to  machin- 
ery in  transportation,  plaintiff  is  not 
entitled  to  the  expenses  of  maintaining 
and  boarding  three  men  for  several  days 
whom  he  had  sent  forward  to  set  up 
the  machine  after  he  knew  that  it  had 
9  been  injured  and  before  it  had  started 
finally  for  its  destination.  Johnson  & 
Swackhammer  v.  Lehigh  Valley  R.  Co., 
63  Pa.  Super.  *Ct.  364. 

Under  this  section,  punitive  damages 
were  not  recoverable  against  a  carrier 
for  unauthorized  willful  or  wanton  acts 
of  its  servants  in  delaying  transporta- 
tion of  goods  shipped,  notwithstanding 
the  Cummins  Amendment,  making  car- 
riers liable  for  "actual  loss."  De  Loach 
V.  Southern  Ry.  Co.  (S.  C.)  90  S.  E. 
701. 

Under  this  section,  punitive  damages 
are  not  recoverable  against  a  carrier  for 
mere  Wrongful  acts.  Harman  v.  South- 
em  Ry.  Co.  (S.  C.)  90  S.  E.  1023. 

Under  the  federal  law  applicable  to  in- 
terstate telegraph  service,  damages  for 
mental  anguish,  only,  claimed  to  be  due 
to  the  carrier's  default,  are  not  recover- 
able. Western  Union  Telegraph  Co.  v. 
Schade,  192  S.  W.  924,  137  Tenn.  214. 

In  action  against  initial  carrier  for 
entire  damage  to  interstate  shipment, 
where  plaintiff  proved  his  damages,  and 
jury  found  that  damages  caused  by  de- 
fendant and  connecting  carriers  were 
$817.88,  it  was  court's  duty  to  enter 
judgment  for  plaintiff  for  $800  sued  for, 
and  special  issues  which  sought  to  appor- 
tion damage  to  each  connecting  carrier 
could  not  destroy  specific  finding  as  to 
total  damage.  Texas-Mexican  Ry.  Co. 
V.  Sutherland  (Tex.  Civ.  App.)  189  S. 
W.  983. 

In  action  against  a  carrier  for  inju- 
ries to  stock  shipped  and  for  delay  in 
shipment,  shrinkage,  depreciation  in 
market  value,  and  decline  of  market 
price  were  all  proper  elements  of  dam- 
age ;  and  a  finding  allowing  recovery  of 
feed  bill  incurred  because  of  delay  was 
proper,  if  sustained  by  pleadings  and 
proof,  although  not  covered  by  the 
charge.  Panhandle  &  S.  B\  Ry.  Co.  >. 
Harp  (Tex.  Civ.  App.)  193  S.  W.  438. 

The  market  value  of  goods  at  the  place 
of  their  conversion  by  a  carrier  is  the 
measure  of  damages.  International  & 
Great  Northern  Ry.  Co.  v.  Kansas 
City  Produce  Co.  (Tex.  Civ.  App.)  200 
9.  W.  254. 

pCo  entitle  a  shipper  of  live  stock  to  re- 
cover for  negligent  tielay  which  caused 
loss  in  weight,  he  must  show  the  differ- 
ence between  the  market  value  of  the  an- 
imals on  arrival,  and  what  would  have 
been  the  market  value  if  promptly  de- 
livered. Kansas  City,  M.  &  O.  Ry.  Co. 
of  Texas  v.  Cliett  (Tex.  Civ.  App.)  207 
S.  W.  166. 

Shipper  was  properly  allowed  to  re- 
cover for  damages  to  goods  sum  includ- 
ing simple  interest  from  time  of  arrival 
of  goods  at  destination  to  time  of  trial. 
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and  not  merely  from  time  written  notice 
required  by  bill  of  lading  was  filed. 
Haglin-Stahr  Co.  v.  Montpelier  &  W.  R. 
R.  Co.  (Vt)  102  A.  940. 

Where  a  carrier  delivered  stock  at  the 
wrong  point,  and  the  shipper  had  to  hire 
a  car  to  ship  them  to  the  agreed  destina- 
tion, the  carrier  is  liable  for  the  cost  of 
reshipping  them  in  action  for  breach  of 
contract,  enforceable  in  a  state  court. 
W'ooster  v.  Chicago  &  N.  W.  Ry.  Co., 
166  N.  W.  431,  167  Wis.  6. 

3Q'/2.  —  Verdlctw— In  shipper's  ac- 
tion for  loss  of  live  stock  in  shipment, 
answers  to  special  interrogatories  held 
not  in  conflict  with  verdict  for  the 
shipper.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  T.  Bund  (Ind.)  117  N.  B.  641, 
transferred  from  Appellate  Coart  116 
X.  E.  590. 

A  jury's  finding  that  live  stock  ship- 
per did  not  enter  into  shipner's  con- 
tract with  carrier  was  mere  sarplusage. 
Bryan  t.  Louisville  &  N.  R.  Co.  (N.  C.) 
93  S.  E.  750. 

tn  an  action  for  damage  to  goods  in 
shipment  where  the  charge  clearly  pre- 
sented question  whether  the  carrier  was 
negligent,  whether  the  negligence  was 
the  proximate  cause  of  the  injury,  and 
the  amount  of  damages,  the  simple  is- 
sue whether  defendant  was  indebted  to 
plaintiff,  and  if  so  in  what  amount,  was 
sufficient.    Bivens     Bros.     v.     Atlantic 
Coast  Line  R.  Co.  (N.  C.)  97  S.  B,  215. 
The  fact  that  a  finding  of  damages 
for  depreciation    in    market    value    to 
cattle  shipped  over  defendant   railway 
did  not  state  that  delay  caused  cattle 
to  become  gaunt  and  jaded  did  not  ren- 
der verdict  uncertain.    Panhandle  &  S. 
F.  Ry.  V.  Harp  (Tex.  Civ.  App.)   193 
S.  W.  438. 

31.  — —  Attorney's  fee^— Allowance 
of  a£  attorney's  fee  in  action  to  re- 
cover for  loss  of  interstate  shipment 
for  which  provision  is'  made  in  Gen.  St. 
1909,  I  7107,  is  unwarranted,  as  the 
federal  law  supersedes  the  state  stat- 
ute, and  the  recovery  must  be  based 
thereon.  Andrews  v.  Union  Pac.  R. 
Co.,  161  P.  600,  99  Kan.  347. 

32.  ....  Appeal       and       error.— See 

Southern  Ry.  Co.  v.  Prescott,  36  S.  Ct. 
469,  240  U.  S.  632,  60  U  Ed.  836,  re- 
veraing  judgment  Prescott  v.  Southern 
Ry.  Co.,  83  S.  E.  781,  99  S.  C.  422; 
Northern  Pac.  Ry.  Co.  v.  WaU,  36  8. 
Ct  483,  241  U.  S.  87,  60  K  Ed.  905, 
reversing  judgment  Wall  v.  Northern 
Pac  Ry.  Co.,  145  P.  291,  50  Mont.  122; 
Georgia.  F.  &  A.  Ry.  Co.  v.  Blish  Mill- 
ing Co.,  36  S.  Ct.  541,  241  U.  S.  190. 

60  h.  Ed.  948.  affirming  judgment  82 
S.  £.  784,  15  Ga.  App.  142;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  SUrbird.  37  S. 
Ct  462,  243  U.  S.  592,  61  L.  Ed.  917, 
modifying  judgment  177  S.  W.  912,  118 
Ark.  485;  Pennsylvania  R.  Co.  v.  Oliv- 
it  Bros.,  37  S.  Ct.  468,  243  U.  S.  574, 

61  L.  Ed.  908,  affirming  judgment  Ol- 
ivlt  Bros.  T.  Pennsylvania  R.  Co.,  96 


A.  689,  88  N.  J.  Law,  376;  Oulf,  C.  & 
S.  F.  Ry.  Co.  V.  Texas  Packing  Co., 
37  S.  Ct.  487,  244  U.  S.  31,  61  L.  Ed. 
970,  affirming  judgment  (Tex.  Civ. 
App.)  172  S.  W.  105. 

In  action  against  connecting  carri- 
er for  damages  to  an  interstate  ship- 
ment of  mules,  as  carrier's  negligence 
fixed  its  liability  for  failure  to  care  for 
stock  which  it  accepted  knowing  that 
it  had  no  caretaker,  error  in  admission 
of  evidence,  of  refusal  of  initial  carri- 
er to  permit  shipper  to  accompany 
stock,  held  harmless.  Chicago,  I.  Sc  L. 
Ry.  Co.  V.  Priddy  (Ind.  App.)  115  N. 
E.  266. 

32 1/2  •  —  Certlorari^-A  proper  case 
for  granting  of  writ  of  certiorari  to 
Court  of  Appeals  arises  on  question  as 
to  effect  of  this  section  on  state  stat- 
ute giving  action  against  last  connect- 
ing carrier  for  damages,  where  initial 
carrier  received  goods  **in  good  order," 
as  applied  to  interstate  shipments. 
Central  of  Georgia  Ry.  Co.  v.  Yesbik, 
91  S.  E.  873,  146  Ga.  620,  granting 
certiorari  Yesbik  v.  Central  of  Geor- 
gia Ry.  Co.,  91  S.  E.  274,  19  Ga.  App. 
252. 

33.  Remedy    under    existing    iaws.^ 

See  notes  12  and  13  under  this  section. 

Proviso  of  this  section,  preserving 
remedies  or  rights  of  action  under  ex- 
isting laws,  refers  only  to  remedies  ex- 
isting under  federal  laws,  and  does  not 
preserve  rights  or  remedies  existing 
under  state  laws  prior  to  Carmack 
Amendment.  Pennington  v.  Grand 
Trunk  Western  Ry.  Co.,  115  N.  E,  170, 
277  111.  39;  Clark  v.  Southern  Ry.  Co. 
(Ind.  App.)  119  N.  E.  539. 

Common-law  liability  of  carrier  as  in- 
surer was  not  changed  as  to  a  loss  on 
its  own  line  by  this  section.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Rankin, 
36  S.  Ct  555,  241  U.  S.  319,  60  L.  Ed. 
1022. 

This  section  is  not  a  limitation  of  the 
carrier's  pre-existing  common-law  lia- 
bility; and  the  proviso  that  nothing 
in  the  section  shall  deprive  the  ship- 
per "of  any  remedy  or  right  of  action 
which  he  has  under  the  'existing  law,'  " 
means  the  common  law  as  understood 
in  the  federal  courts,  and  excludes 
changes  made  by  state  statutes.  John 
Lysaght,  Limited,  v.  Lehigh  Valley  R. 
Co.  (D.  C.)  254  F.  351. 

Proviso  of  this  section  preserved  on- 
ly existing .  rights  and  remedies  under 
federal  law  and  common  law,  not  in- 
consistent with  rules  and  regulations 
prescribed  by  the  act.  Southern  Ry. 
Co.  V.  Morris,  95  S.  E.  284,  147  Ga. 
720,  reversing  judgment  Morris  v. 
Southern  Ry.  Co.,  91  S.  E.  878,  19  Ga. 
App.  495,  opinion  conformed  to  (App.) 
95  S.  E.  741. 

Where  cattle  are  shipped,  the  ship- 
per is  not  required  to  bring  an  action 
on  the  contract,  if  one  exists,  but  may, 
if  he  choose,  bring  an  action  for  non- 
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performaDce  of  the  duty  enforced  by 
law  to  safely  tran sport  and  promptly 
deliver  such  stock.  Crossley  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  199  lU.  App. 
195. 

There  may  be  a  cause  of  action  un- 
der the  common  law  against  a  com- 
mon carrier  for  its  negligence  resulting 
in  damage  to  interstate  shipment,  not- 
withstanding federal  statute  governing 
such  shipments.  Chesapeake  &  O.  By. 
Co.  of  Indiana  y.  Jordan  (Ind.  App.) 
114  N.  E.  461. 

Liability  of  connecting  and  terminal 
carriers,  except  in  instances  named  In 
this  section,  is  that  given  by  common 
law,  and  rule  that  plaintiff,  to  make 
prima  facie  case  in  action  against  ter- 
minal carrier  for  damages  to  goods, 
need  only  show  good  condition  of  goods 
when  delivered  to  initial  carrier,  and 
damaged  condition  when  received  from 
terminal  carrier,  is  not  changed;  the 
only  effect  of  this  section,  as  applied 
to  connecting  or  terminal  carriers,  be- 
ing to  give  them  benefit  of  all  lawful 
conditions  or  provisions  in  contract 
made  by  shipper  with  initial  carrier. 
Erisman  v.  Chicago,  B.  &.  Q.  B.  Co. 
(Iowa)  163  N.  W.  627. 

The  provision  of  this  section  that 
the  holder  of  a  bill  of  lading  issued  for 
interstate  carriage  should  not  be  de- 
prived of  any  right  of  action  or  remedy 
he  had  under  the  existing  laws  does 
not  indicate  that  the  federal  law  is 
not  exclusive;  that  provision  referring 
only  to  existing  federal  laws.  Stub- 
blefield  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  184  S.  W.  149. 

While  federal  legislation  upon  lia- 
bility of  carriers  in  interstate  com- 
merce supersedes  state  regulations  and 
policies,  it  did  not  destroy  but  was  in- 
tended to  continue  in  force  any  right 


which  shipper  had  under  common  law, 
not  inconsistent  with  federal,  and  the 
common-law  rule,  making  carrier  lia- 
ble for  any  loss  or  damage  not  the  act 
of  God  or  the  public  enemy,  was  not 
affected.  Bowles  v.  Quinc>',  O.  &  K. 
C.  R.  Co.  (Mo.  App.)  187  S.  W.  131. 

The  common-law  rule  of  liability  of 
a  carrier  for  goods  shipped  was  not 
changed  by  this  section,  the  purpose 
of  which  w^as  to  make  the  first  car- 
rier liable  as  at  common  law.  Cudahy 
Packing  Co.  v.  Atchison,  T.  &  S.  F. 
By.  Co..  187  S.  W.  149,  193  Mo.  App 
572. 

Act  to  regulate  commerce  imposes 
liability  on  initial  interstate  carrier  of 
goods,  but  a  shipper  is  not  deprived 
of  remedies  under  existing  law,  and 
this  section  leaves  interstate  shipper 
free  to  resort  to  laws  of  state  ap- 
plicable to  contract.     St.  Louis  &   8. 

F,  B.  Co.  V.  Akard  (Okl.)  159  P.  344. 
The  acts  of  Congress  relating  to  in- 
terstate commerce  are  exclusive  in  that 
respect,  and  no  damages  for  injury  to  a 
shipment  are  recoverable  except  those 
allowed  by  the  federal  statutes.  Har- 
man  v.  Southern  By.  Co.  (S.  C.)  90 
S.  E.  1023. 

Cited    without    definite    application, 

Southern  Pacific  Co.  v.  Jensen,  37  S. 
Ct.  524,  01  L.  Ed.  1086,  L.  B.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900; 
Northern  Pac.  By.  Co.  v.  Van  Dusen 
Harrington  Co.  (C.  C.  A.)  245  F.  454; 
McCaull-Dinsmore  Co.  v.  Chicago,  M. 
&  St.  P.  By.  Co.  (D.  C.)  252  F.  664; 
L.  Starks  Co.  v.  Michigan  Cent.  B.  Co., 
207  ni.  App.  333;  Pletcher  v.  Chicago, 
B.  I.  &  P.  By.  Co.  (Kan.)  177  P.  1; 
Wainwright  v.  Pennsylvania  R.  Co. 
(D.  C.)  253  F.  459;  Chicago,  B.  I.  & 

G.  By.  Co.  V.  Shroyer  (Tex.  Civ.  App.) 
197  S.  W.  773. 


§  8604aa.  (Act  Feb.  4,  1B87,  c.  104,  §  20,  as  amended.  Act  June  29, 
1906,  c.  3591,  §  7.)  Recovery  by  initial  carrier  from  connecting 
carrier. 


Recovery  over  by  Initial  carriers- 
Plaintiff  packet  company,  the  initial 
carrier  of  an  interstate  shipment  which 
paid  the  shipper  the  value  of  goods 
destroyed  by  a  connecting  common  car- 
rier, had  the  right  to  recover  from  such 
carrier  the  amount  it  had  been  requir- 
ed to  pay  the  shipper;  and  instruction 
as  to  defendant's  liability  held  as  fa- 
vorable as  he  could  ask.  Joest  v.  Clar- 
endon &  Rosedale  Packet  Co.,  183  S. 
W,  759.  122  Ark,  353. 

Prior  to  this  section  and  Comp.  St. 
1916,  §  8604a,  rule  was  that  delivery 
of  goods  by  consignor  to  common  car- 
rier for  account  of  consignee  had  ef- 
fect of  delivery  to  consignee.  Babbitt 
v.  Grand  Trunk  Western  Ry.  Co.  (111.) 
120  N.  E.  803. 

This  section  makes  recovery  depend- 
ent on  a  showing  injury  to  interstate 
shipment  while  in  connecting  carrier's 
possession,     and    not    upon    shipper's 
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judgment  against  initial  carrier;  the 
sole  issue  being  whether  injury  oc- 
curred while  goods  were  in  possession 
of  terminal  carrier.  St.  Joseph  &  G. 
I.  Ry.  Co.  Y.  Des  Moines  Union  Ry. 
Co.  (Iowa)  162  N.  W.  812. 

By  admitting  shipper's  judgment 
against  initial  carrier  and  by  directing 
verdict,  court  did  not  hold  shipper's 
judgment  conclusive  as  to  liability  of 
connecting  carrier.     Id. 

Where  record  in  action  against  initial 
carrier  showed  recovery  for  rough 
handling,  and  not  because  of  perishable 
nature,  in  action  by  initial  carrier  for 
reimbursement  against  terminal  car- 
rier, latter  question  was  not  in  issue. 
Although  this  section  does  not  require 
notice  of  shipper's  suit  against  initial 
carrier  for  injuries  to  interstate  ship- 
ment to  be  given  connecting  carrier, 
to  permit  recovery  of  reimbursement, 
giving  of  such  notice  is  proper.     Id. 
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Under  this  section,  initial  carrier  is 
responsible  for  entire  damage  occur- 
ring in  transit  over  coniiecting  lines, 
but  is  entitled  to  recoup  for  any  part 
of  loss  occurring  upon  line  of  connect- 
ing carriers.  Southern  Rjr.  Co.  v, 
Avey,  191  S.  W.  460,  173  Ky   598. 

This  section  and  Com-p.  St.  1916,  § 
86(^a,  impose  on  the  initial  carrier  the 
responsibility  of  a  carrier  from  the 
point  of  shipment  to  the  point  of  des- 
tination, with  right  of  recovery  over 
against  the  carrier  who  actually  caus- 
ed the  loss.  Lewis  Poultry  Co.  ▼. 
New  York  Cent.  R.  Co.  (Me.)  105  A. 
109. 

This  section  authorizes  a  determi- 
nation, in  an  action  by  an  initial  car- 
rier fli^ainst  connection  carrier  for  the 
loss  of  property,  of  the  ultimate  lia- 
bility for  the  loss,  and  a  judgment  for 
the  initial  carrier  directly  against 
whichever  of  the  connecting  carriers 
is  to  be  deemed  charged  inter  se;  and 
a  local  custom  between  connecting  car- 
riers as  to  delivery  of  property,  not 
known  to  initial  carrier,  is  not  binding 
npon  it  Hill  Steamboat  Line  v.  Pana- 
ma R.  Co.  (Sup.)  160  N.  Y.  S.  1103, 
97  Misc.  Rep.  22,  modifying  judgment 
(City  Ct.  N.  Y.)  158  N.  Y.  S.  1084,  94 
Misc.  Rep.   118. 

Act  to  regulate  commerce  authorizes 
recovery  by  initial  interstate  carrier 
from  connecting  carrier  of  loss  initial 
carrier  has  been  required  to  pay  ship- 
per. St.  Louis  &  S.  F.  R.  Co.  v.  Akard 
(Okl.)  159  P.  344. 


The  words  ''required  to  pay,*'  as  used 
in  this  section,  mean  asked  to  pay,  or 
asked  of  right  and  by  authority  of  law 
to  pay,  and  do  not  require  as  a  con- 
dition precedent  to  recovery  tbat  it 
shall  have  actually  paid  a  judgment 
recovered  against  it  by  the  shipper. 
St.  Louis  &  S.  F.  R.  Co.  v.  First  Nat. 
Bank  (Okl.)  171  P.  467. 

Where  cattle  were  shipped  over  con- 
necting interstate  lines,  if  shipper  re- 
covered from  initial  carrier  for  the 
whole  loss,  it  could  recoup  against  each 
company  handling  the  shipment  for 
any  damages  caused  by  it,  in  view  of 
this  section.  Texas  &  P.  Ry.  Co.  v. 
West  Bros.  (Tex.  Com.  App.)  207  S.  W. 
918. 

Recovery  over  by  terminal  carrier^- 

Under  this  section  and  Comp.  St.  1916, 
§  8604a,  a  terminal  carrier  alone  sued 
for  its  negligence  in  transporting  cat- 
tle received  from  connecting  carrier 
could  have  no  recovery  over  for  any 
damages  found  against  it.  Texas  &  P. 
Ry.  Co.  V.  West  Bros.  (Tex.  Com. 
App.)  207  S.  W.  918. 

Cited    without    definite    application, 

Southern  Pacific  Co.  v.  Jensen,  37  S. 
Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C, 
451,  Ann.  Cas.  1917E,  900;  Northern 
Pac.  Ry.  Co.  v.  Van  Dusen  Harrington 
Co.  (C.  C.  A.)  245  F.  454;  McCaull- 
Dinsmore  Co.  v.  Chicago,  M.  &  St.  P. 
Ry.,  Co.  (I>.  C.)  255  F.  664;  Wain- 
wright  V.  Pennsylvania  R  Co.  (D.  C.) 
253  F.  459. 


§  8604b.  (Act  Aug.  29,  1916,  c.  415,  §  3.)     Order  bUl  of  lading; 
nonnegotiable  provisions  void. 


Construction.— Negotiable  bills  of 
lading  as  contracts  for  the  carriage  of 
property  are  to  be  construed  according 
to  their  terms,  and  where  bills  contain- 
ed nothing  that  would  put  transferee 
on  notice  that  shipments  would  not  take 


route  designated  and  notation  by  car- 
rier's agent  indicated  that  shipment  had 
been  diverted  from  certain  point,  trans- 
feree might  rely  upon  bills  of  lading. 
Presoott  &  N.  W.  R.  Co.  v.  Dayjs 
(Ark.)   191  S.  W.  210. 


§  8604e.  (Act  Aug.  29,  1916,  c.  415,  §  9.)     Persons  to  whom  car- 
rier may  deliver  goods. 

See  notes   under  two   following  sec- 
tions. 


In  generalw^Express  company  rested 
under  absolute  obligation  to  deliver  to 
consignee.  Devon  Mfg.  Co.  v.  South- 
em  Express  Co.  (Ala.)  76  So.  39. 

Role  that  shipper  is  entitled*  to  the 
property  as  against  carrier,  who  can- 
not himself  hold  the  property  by  set- 
tmg  up  title  in  a  third  person,  does  not 
apply  whon  the  carrier  yields  to  the 
paramount  claim  or  title  of  the  true 
owner,  and  if  a  shipper  is  not  the  real 
owner,  the  carrier  may  on  demand  turn 
it  over  to  the  true  owner.  Abasi  Bros. 
V.  Louisville  &  N.  R.  Co.,  76  So.  665, 
115  Miss.  803,  sustaining  suggestion  of 
error  75  So.  756,  115  Miss.  149. 

Under  straight  bill  of  lading  in  form 
prescribed  by  Interstate  Commerce 
Commission,     carrier's     obligation     is 


complete  when  it  delivers  interstate 
shipment  to  named  consignee,  and  it 
need  not  require  surrender  of  the  bill; 
Personal  Property  Law  N.  Y.  §  227,  as 
added  by  Laws  N.  Y.  1911,  c.  248,  not 
applying  .  to  interstate  shipment;  but 
consignor  could  protect  himself  against 
delivery  to  consignee,  without  surren- 
der of  the  bill,  by  taking  order  bill  as 
provided  by  Interstate  Commerce  Com- 
mission, or,  if  taking  a  straight  bill 
thereunder,  by  notification  to  carrier, 
under  Personal  Property  Law  N.  Y.  § 
219,  as  added  by  Laws  N.  Y.  1911,  c. 
248,  that  third  party  was  transferee  of 
the  bill.  Dusal  Chemical  Co.  v.  South- 
ern Pac.  Co.  (Sup.)  168  N.  Y.  S.  617, 
102  Misc.  Rep.  222. 

Where  goods  were  billed  by  straight 
bill  of  lading,  and  the  carrier  had  no  no- 
tice of  any  arrangement  between  con- 
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signor  and  consignee,  which  could  not  be 
inferred  from  the  face  of  the  bill  of 
lading,  delivery  to  consignee  without 
production   of  the   bill   of  lading  was 

§  8604ee.  (Act  Aug.  29,  1916,  a 
for  misdelivery. 

Liability  for  misdelivery^— See  notes 
under  preceding  and  following  sections. 

Presumption  of  ownership  arising 
from  bill  of  lading  in  which  consignee 
was  named  as  consignor  may  be  re- 
buUed  by  other  evidence  showing  real 
ownership.  King  v.  Barbarin,  249  F. 
303,  161  C.  O.  A.  311. 

Carriers  held  not  warranted  treating 
as  owners  consignees  who  were  named 
in  bill  of  lading  as  consignors,  and  in 
delivering  property  without  production 
of  bill  of  lading;  and  where  sellers  of 
goods  took  back  their  dishonored  draft, 
drawn  on  consignees  who  were  named 
in  bill  of  lading  as  consignors  also, 
held,  that  they  might  recover;  the 
carrier  having  delivered  the  shipment 
without  production  of  original  bill  of 
lading.    Id. 

Delivery  by  carrier  to  consignee  is 
made  at  carrier's  peril,  where  consignee 
does  not  surrender  bill  of  lading;  and 
actual  indorsement  by  consignee  of 
forged  bill  of  lading  affords  carrier  no 
more  protection  than  would  be  given  by 
delivery  directly  to  consignee  without 
production  of  any  bill  of -lading.    Id. 

Where  a  railroad  company  delivered 
cotton  to  a  holder  of  a  forged  blU  of 
lading,  refusing  to  make  delivery  to  a 
bank,  holder  of  the  genuine  bills  of  lad- 
ing with  drafts  annexed,  the  company 
was  guilty  of  conversion,  rendering  it 
liable  to  the  bank  for  the  value  of  the 
cotton.  New  York  Cent.  &  H.  R.  R. 
Co.  V.  Bank  of  Holly  Springs  (C.  C.) 
236  F.  562,  decree  modified  195  F.  456,  • 
115   C.   C.  A.   358, 

Carrier  may  perform  duty  to  deliv- 
er by  delivery  to  consignee's  authorized 
agent,  and  consignee  may  ratify,  with 
knowledge  of  facts,  delivery  for  himself 
to  another  who  had  not  been  previous- 
ly authorized  to  accept  delivery.  De- 
von Mfg.  Co.  V.  Southern  Express  Co. 
(Aln.)  76  So.  39. 

Whether  carrier  delivered  automobile 
to  selling  agent,  without  requiring  ev- 
idence of  his  title  or  right  to  posses- 
sion, held  a  question  of  fact'  for  the 
jury ;  and  while  carrier  may  waive  a 
provision  of  a  bill  of  lading  requiring 
its  surrender  before  delivery  of  the 
property,  the  presumption  that  it  did 
so  cannot  be  indulged.  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  McElhany  (Iowa) 
165  N.  W.  67. 

A  carrier  is  not  liable  for  conversion 
by  delivering  shipment  before  obtain- 
ing the  bill  of  lading,  it  thereafter 
rightfully  obtaining  the  same;  and  de- 
livery by  carrier  to  buyer,  if  unauthor- 
ized, is  ratified  by  shipper  thereafter, 
with  knowledge  of  facts,  demanding 
payment  of  price  from  buyer,  estopping 
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proper.  Mayer  v.  Southern  Pac.  Co. 
(Mun.  Ct.)  159  N.  Y.  S.  93,  96  Misc. 
Rep.  498. 

415,  §  10.)     Liability  of  carrier 

shipper  to  sue  carrier  for  conversion. 
Midland  Linseed  Co.  v.  American  liq- 
uid Fireproofing  Co.  (Iowa)  166  N.  W. 
573. 

A  bill  of  lading  is  the  written  con- 
tract between  carrier  and  shipper,  and 
failure  of  carrier  to  deliver  live  stock 
to  consignee  at  place  named  in  bill  of 
lading  is  breach  of  such  contract,  for 
which  it  must  answer  in  damages.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  lAike, 
186  S.  W.  875,  171  Ky.  50,  denying  re- 
hearing 184  S.  W.  1132,  169  Ky.  560. 

Rule  allowing  carrier  sued  by  hold- 
er of  bill  of  lading  for  value  of  goods 
received  for  shipment  to  show  as  ex- 
cuse for  delivery  to  another  without 
production  of  bill  of  lading  that  such 
other  was  true  owner  is  founded  upon 
principles  of  bailment;  but  the  rule 
has  no  application  where  such  party 
was  not  holder  or  owner  of  bill  of  lad- 
ing, and  had  no  right  to  receive  goods 
without  it,  and.  carrier  cannot  relieve 
itself  of  its  liability  on  its  bill  of  lad- 
ing to  the  shipper  by  taking  an  indem- 
nity bond  in  lieu  of  the  bill  of  lading 
and  delivering  the  goods  to  one  who 
is  not  entitled  to  them  without  produc- 
ing and  surrendering  the  bill  of  lad- 
ing, nor  can  carrier  and  warrantors 
on  indemnity  bond  to  it  inject  into 
suit  as  defense  to  main  action  the  com- 
plaints of  purchaser  of  goods  against 
shipper.  Harwood-Barley  Mfg.  Co.  v. 
Ulinois  Cent.  R.  Co.,  74  So.  569,  141 
La.   1. 

A  bill  of  lading  issued  by  a  steamship 
company  for  goods  delivered  to  it  by 
an  expressman  for  the  shipper,  which 
bill,  there  being  no  fraud  or  previous 
agreement,  did  not  give  the  address  of 
the  consigpee  as  marked  on  the  ship- 
ment, neither  expressman  nor  shipper 
objecting,  could  not  be  varied  by  parol 
testimony  in  the  shipper's  suit  for  mis- 
delivery, and  shipper  cannot  maintain 
an  action  for  misdelivery.  Porter  v. 
Oceanic  S.  S.  Co.  of  Savannah,  111  N. 
E.  864.  223  Mass.  224. 

Where  a  bill  of  lading  to  the  order 
of  the  consignor  was  delivered  by  the 
bank  to  buyer  that  he  might  exercise 
his  right  of  inspection,  held  that  a 
mistake  of  the  station  agent  in  mark- 
ing the  bill  of  lading  canceled  by  deliv- 
ery did  not  entitle  the  seller  to  treat 
the  hay  as  delivered,  so  as  to  render 
the  carrier  liable  for  wrongful  cancella- 
tion. St.  Joseph  nay  &  Feed  Co.  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  185 
S.  W.  1162. 

Under  shipment  to  be  delivered  upon 
indorsement  and  delivery  of  bill  of  lad- 
ing and  payment  of  draft  attached,  if 
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carrier  delivers  goods  without  such 
payment,  the  shipper  may  abandon  the 
shipment  and  hold  the  carrier  for  the 
price;  and  evidence  that  the  goods 
were  delivered  to  a  railroad  company, 
stranger  to  the  bill  of  lading,  and  by  it 
put  on  side  track  of  drawee  of  draft, 
held  to  show  delivery  as  charged.  Dy- 
er V.  Atlantic  Coast  Line  K.  Co.  (Mo. 
App.)  186  S.  W.  529. 

Bill  of  lading,  issued  to  shipper's 
order,  notify  third  person,  signifies 
shipper  is  consignee  and  third  person 
is  to  be  notified  on  arrival/  and  deliv- 
ery to  such  person  without  requiring 
him  to  produce  bill  of  lading  is  conver- 
sioi^  by  carrier ;  and  in  action  for  con- 
version of  carload  of  hay,  evidence  held 
to  warrant  finding  that  hay  was  deliv- 
ered  to  party  required  to  be  notified  by 
bill  df  lading  without  requiring  pay- 
ment of  draft  attached  and  production 
of  bill,  and  where  she  was  ignorant  that 
delivery  had  been  made  without  pay- 
ment of  draft  attached  to  bill  of  lading 
and  proper  production  of  bill,  her  di- 
rections to  broker  at  destination  by 
letter  to  make  best  possible  disposi- 
tion of  hay  after  party  to  whom  it  was 
sent  rejected  it  did  not  ratify  or  waive 
act  of  wrongful  delivery  by  railroad. 
Baxton  v.  Louisville  &  N.  R,  C<r.  (Mo. 
App,)  196  S.  W.  379. 

Where  goods  were  consigned  by  a 
straight  bill  of  lading  in  care  of  the 
bank  for  the  alleged  consignee,  plain- 
tiff having  failed  to  guard  himself 
against  delivery  before  payment  by  us- 
ing an  order  biU  of  lading,  or  notify- 
ing the  carrier  that  the  goods  should 
not  be  delivered  except  upon  payment, 
defendant  is  not  bound  to  know  the 
arrangements  between  consignor  and 
consignee;  nor  did  fact  that  goods 
were  consigned  by  straight  bill  of  lad-' 
ing  to  a  symbol  in  care  of  the  bank  for 
the  alleged  consignee,  put  the  carrier 
upon  inquiry  as  to  an  arrangement  be- 
tween consignor  and  consignee.  Mayer 
V.  Southern  Pac.  Co.  (Mun.  Ct.)  159 
N.  Y.  S.  93.  95  Misc.  Rep.  498. 

If  a  shipment  be  under  a  shipper's 
order  bill  of  lading,  it  is  a  conversion 
by  carrier  to  turn  the  car  over  to  the 
consignees  before  payment  of  the  draft 
Patterson  &  Roberts  v.  Quanah,  A. 
&  P.  Ry.  Co.  (Tex.  Civ.  App.)  195  S. 
W.  1163. 

Where  shipping  company,  knowing 
Mexican  law  required  delivery  to  cus- 
tom house,  induced  plaintiff  to  ship 
lumber  with  bill  of  lading  with  draft 


attached,  agreeing  to  surrender  lum- 
ber only  on  surrender  of  bill  of  lading, 
and  delivered  lumber  to  custom  house, 
which  delivered  it  without  bill  of  lad- 
ing, the  company  was  liable  for  the 
loss.  South  Texas  Lumber  Co.  v.  Wol- 
vin  Line  (Tex.  Civ.  App.)  199  S.  W. 
1129. 

Drafts  attached  to  bill  of  lading 
amount  to  positive  instructions  to  car- 
rier to  collect  before  delivering  goods; 
and  shipper  of  goods  consigning  to  him- 
self with  draft  attached  to  bill  of  lad- 
ing, not  having  parted  with  the  owner- 
ship, may  sue  the  carrier  for  deliver- 
ing them  to  another  without  payment 
of  the  draft.  International  &  Great 
Northern  Ry.  Co.  v.  Kansas  City  Prod- 
uce Co.  (Tex.  Civ.  App.)  200  S.  W. 
254. 

The  carrier  delivering  goods  shipped 
without  production  of  the  bill  of  lading 
and  payment  of  the  draft  attached  is 
liable   for  conversion.    Id. 

Where  railroad  wrongfully  delivered 
goods  to  purchasers  from  quasi  con- 
signee under  shipper's  order  notify 
shipment,  he  having  failed  to  pay  drafts 
and  secure  bill  of  lading,  shipper  had 
right  of  action  against:  (1)  Purchas- 
ers; (2)  quasi  consignee;  or  (3)  rail- 
road. Whether  carrier's  wrongful  de- 
livery is  ratified  by  acceptance  of  check, 
draft,  or  part  payment  by  shipper  from 
consignee  depends  upon  whether  ship- 
per accepted  such  with  intention  to  rat- 
ify; but  merely  taking  quasi  consignee's 
check,  subsequently  dishonored,  is  not 
a  ratification.  Kewanee  Private  Utili- 
ties Co.  V.  Norfolk  Southern  R.  Co., 
88  S.  B.  95,  118  Va.  628. 

Where  under  a  nonnegotiable  bill  of 
lading  property  was  delivered  on  pri- 
vate siding,  the  terminal  carrier  had  a 
right  to  act  upon  the  basis  that  the 
shipper,  who  was  also  consignee,  still 
held  the  bill  of  lading,  and  the  proper- 
ty could  be  placed  upon  the  siding  with- 
out receipt  of  the  bill  of  lading  and 
without  notifying  the  consignee. 
Charles  Bianchi  &  Sons  v.  Montpelier 
&  W.  R.  R.  Co.  (Vt.)  104  A.  144. 

Burden  of  proof.— A  carrier,  which 
delivers  the  property  to  another  than 
the  shipper  or  consignee,  has  the  bur- 
den of  showing  that  such  other  was  the 
true  owner,  in  order  to  defeat  the  ship- 
per's action  for  conversion.  Abasi 
Bros.  V.  Louisville  &  N.  R.  Co.,  76  So. 
665,  115  Miss.  803,  sustaining  sugges- 
tion of  error  75  So.  756,  115  Miss.  149. 


§  86(Mf.  (Act  Aug.  29,  1916,  c.  415,  §  11.)     Liability  to  purchaser 
of  order  bill  for  misdelivery. 


Liability.^— See  notes  under  two  pre- 
ceding sections. 

Carrier,  by  delivering  goods  to  con- 
signee without  production  of  bill  of  lad- 
ing, becomes  liable  to  bona  fide  holder 
of  bill  for  value,  whether  by  way  of 
purchase  or  as  security  for  advances 


before  delivery  of  goods  at  destination. 
King  V.  Barbarin,  249  F.  303,  161  C.  C. 
A.  311. 

Under  Comp.  St.  1916,  |§  8604a, 
8604aa,  stipulation  in  bill  of  lading  cov- 
ering interstate  shipment,  requiring  its 
surrender   before   delivery,   is   not   for 
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sole  benefit  of  carrier,  but  protects  law- 
ful holder  of  bill,  so  that  carrier,  who 
delivers  without  surrender  of  bill,  acts 
at  its  peril.  Babbitt  v.  Grand  Trunk 
Western  Ry.  Co.  (in.)  120  N.  E.  803. 

After  negotiation  of  bill  of  lading, 
when  shipper  learned  that  potatoes 
were  decayed  and  ordered  his  agent  to 
dispose  of  them  immediately,  but  agent 
told  carrier  that  he  had  no  authority  to 
get  them  without  bill  of  lading,  but 
carrier  nevertheless  released  them 
without  it,  there  was  a  wrongful  de- 
livery for  which  carrier  was  liable  to 
holder  of  the  bill  for  value  of  the  po- 
tatoes at  the  destination,  had  they  ar- 
rived in  good  condition,  less  the  freight 
charges.    First    Nat.    Bank    y.    Grand 


§  8604ii.  (Act  Aug.  29,  1916,  c. 
adverse  claims. 

Adverse  ciaims^-Where  property  at 
destination  is  demanded  by  consignee 
and  also  by  an  adverse  claimant,  the 
carrier  on  its  request  is  entitled  to  a 
reasonable  time  for  investigation  be- 
fore an  action  will  lie  against  it.  Tay- 
lor V.  Duluth,  S.  S.  &  A.  Ry.  Co.,  1G6 
N.  W.  128,  139  Minn.  216. 

Carrier  of  goods  stopped  in  transit 
held  entitled  to  insist  upon  full  investi- 
gation  as   to    shipper's    right   to    stop 


Rapids  &  I.  Ry.  Co.  (Mich.)  161  N.  W. 
859. 

Commission  merchants,  having  suffi- 
cient knowledge  to  put  them  on  inquiry, 
could  not  recover  from  the  carrier  for 
damages  sustained  by  reliance  on  fraud- 
ulent bills  of  lading.  Knight  v.  Dela- 
ware &  Hudson  Co.  (Sup.)  165  N.  Y.  S. 
583,  178  App.  Div.  518. 

Where  face  of  bill  of  lading  is  suffi- 
cient to  put  ordinarily  prudent  men  up- 
on inquiry  as  to  onj^nership  of  consign- 
ment, one  purchasing  without  such 
inquiry  from  one,  other  than  the  con- 
signee, who  transfers  bill  by  mere  de- 
livery, and  who  has  no  title,  cannot 
claim  protection  as  bona  fide  purclAser. 
Richlands  Brick  Corp.  v.  Hurst  Hard- 
ware Co.  (W.  Va.)  92  S.  E.  685. 

415,  §  18.)     Time  to  deteAnine 

them  and  to  retain  possession  until  sat- 
isfied; for,  if  it  wrongfully  delivers 
them  to  the  shipper  or  consignee,  it  is 
liable  to  the  other,  and  it  did  not  con- 
vert lumber,  stopped  by  the  shipper  in 
transit,  by  moving  it  from  the  point 
where  it  was  stopped  to  its  yards  in 
Chicago,  though  consignee's  receiver  In 
bankruptcy  obtained  order  for  its  de- 
livery to  him.  Morgan  v.  Chicago  &  N. 
W.  Ry.  Co.  (Wis,)  106  N.  W.  777. 


§  8604J.  (Act  Aug.  29,  1916,  c.  415,  §  19.)     Claims  of  third  per- 
sons. 


Seizure  under  process^— A  carrier 
will  be  protected  against  a  shipper  or 
consignee,  if  property  has  been  seized 
or  taken  from  its  possession  by  at- 
tachment, replevin,  or  search  warrant 
at  instance  of  a  third  person;  but  it 
should  give  notice  to  the  shipper  or 
consignee  of  the  proceeding.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Interna- 
tional Land  &  Investment  Co.,  247  F. 
265,   159   C.   C.  A.   359. 

In  action  against  carrier  for  conver- 
sion of  goods  shipped,  it  is  good  de- 
fense that  property  was  seized  under 
legal  process  regular  on  its  face;  and 
property  in  possession  of  carrier  at 
destination  is  under  control  of  con- 
signee, so  that  replevin  process  against 


consignee  is  valid  on  its  face,  protect- 
ing carrier.  Burkee  v.  Great  Northern 
Ry.  Co.  (^linn.)  158  N.  W.  41. 

A  carrier  is  not  responsible  for  goods 
taken  from  its  custody  by  valid  legal 
process,  provided  it  gives  the  ow^ner 
.  prompt  notice  of  the  suit,  so  thilt  he 
may  have  an  opportunity  to  protect 
his  interest;  and  carrier  delivering  lum- 
ber whi(*h  shipper  had  stopped  in  trans- 
it to  consignee's  receiver  in  bankrupt- 
cy held  not  liable  to  shipper,  even 
though  order  of  bankruptcy  court  for 
such  delivery  was  not  legal  process 
fair  on  its  face,  nor  was  it  bound  to 
establish  shipper's  right  in  bankruptcy 
court.  Morgan  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  166  N.  W.  777. 


§  8604k.  (Act  Aug.  29,  1916,  c.  415 
bill  of  lading. 

Effect  of  description^— In  action 
against  carrier  for  damages  to  goods 
by  breakage,  acknowledgment  in  bill 
of  lading  that  goods  mentioned  therein 
were  in  apparent  good  order  is  suffi- 
cient prima  facie  proof  of  that  fact, 
where  their  condition  could  be  ascer- 
tained by  mere  inspection,  and  clause, 
''contents  and  condition  of  contents  of 
packages  unknown,"  is  not  applicable; 
but  where  claim  is  for  scratches  to 
furniture,  whose  condition  at  time  bill 
of   lading   was   issued    was   concealed, 

(1692) 


,  §  21.)     Description  of  goods  in 

other  proof  of  good  order  than  mere 
acknowledgment  in  bill  of  lading  is 
necessary.  Sprotte  v.  Delaware,  L.  & 
W.  R.  Co.,  101  A.  518,  90  N.  J.  Law. 
720. 

A  bill  of  lading  issued  on  receipt  of 
bales  of  grabbots,  describing  tl)c-m  as 
bales  of  cotton,  is  not  a  correct  de- 
scription, and  an  innocent  person,  pay- 
ing money  in  reliance  thereon  and  sus- 
taining damages,  may  recover  from 
the  carrier.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Cleveland  (Okl.)  160  P.  328. 
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§  8604kk.  (Act  Aug.  29,  1916,  c. 
and  holder  of  order  bill. 

Agent's  authority d^Garrier  receiving 
strawberries  from  shipper  in  good  con- 
dition, whose  agent  was  authorized  to 
issue  bill  of  lading  changing  destination 
of  shipment,  was  bound  by  terms  of 
such  bill  of  lading.  Prescott  &  N.  W. 
R.  Co.  V.  Davis  (Ark.)  191  S.  W.  210. 

Eridence  that  shipper  frequently  re- 
quested cars  at  point  not  on  carrier's 
lines,  and  obtained  them  through  trav- 
eling fast  freight  agent,  warrants  find- 
ing that  carrier,  by  a  course  of  deal- 
ing, had  led  shipper  to  believe  that 
furnishing  cars  at  such  point  was  not 
unusual,  and  that  the  contract  so  to 
furnish  them  was  not  beyond  the  scope 
of  the  agent's  authority.  Kissell  v. 
Pittsburgh.  Ft  W.  &  C.  Ry.  Co.  (Mo. 
App.)  188  S.  W.  1118. 

A  local  station  agent  has  no  power 
to  bind  Ms  company  by  a  contract  to 
transport  goods  from  places  distant 
from  such  station,  nor  has  such  agent 
authority  to  assume  liability  for  acts 
of  preceding  carriers.  Knapp  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  Ry.  Co., 
159  N.  W.  81.  34  N.  D.  466. 

RaQroad's  agent  at  one  station  had 
no  authority  to  bind  road  on  account 
of  business   to   be   transacted    at   an- 


415,  §  22.)    Liability  to  owner 

other  station,  unless  specifically  au- 
thorized 80  to  do,  or  unless  his  act  wan 
thereafter  ratified.  Strommer  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (S.  D.)  161 
N.  W.  346. 

—  Failure  to  receive  0ood8.F— There 
can  be  no  contract  to  carry  and  deliver 
goods  unless  they  have  been  actually 
received,  and  carrier's  agent  has  no 
authority  to  issue  bill  of  lading  with- 
out actual  receipt  of  goods,  and  cannot 
bind  carrier,  even  as  to  innocent  hold- 
er of  bill  of  lading.  Prescott  &  N.  W. 
E.  Co.  V.  Davis  (Ark.)  191  S.  W.  210. 

Common  carrier  is  not  bound  by  bill 
of  lading  issued  by  its  agent,  unless 
goods  were  actually  received  for  ship- 
ment, and  is  not  estopped  from  show- 
ing by  parol  that  no  goods  were  in  fact 
received,  although  bill  has  been  trans- 
ferred to  bona  fide  holder  for  value. 
Commercial  Nat  Bank  v.  Seaboard  Air 
Line  Ry.,  95  S.  E.  777,  175  N.  C.  415. 

N  on  receipt  of  goods  by  carriers-Re- 
ceipt of  goods  lies  at  the  foundation  of 
a  contract  to  carry,  and,  if  no  goods  are 
received,  a  bill  of  lading  is  void,  even  in 
the  hands  of  a  transferee  in  good  faith 
for  value.  Lewis  Poultry  Co.  v.  New 
York  Cent  R.  Co.  (Me.)  105  A.  109. 


§  8604/.  (Act  Aug.  29,  1916,  c.  415,  §  23.)     Attachment  of  goods 
covered  by  order  bill  of  lading. 

Attaehment^-Where  a  bank  agreed  in 
advance  to  furnish  price  of  lumber  and 
take  bills  of  lading  as  security,  it  be- 


came owner  of  bill  of  lading  as  soon  as 
it  was  issued  on  delivery  of  lumber,  so 
that  lumber  could  not  be  subsequently 
attached  as  property  of  consignee. 
Kinsolving  v.  State  Savings  &  Trust 
Co.  (Mo.  App.)  190  S.  W.  379. 
(aoods  in  possession  of  common  car* 

§  8604m.  (Act  Aug.  29,  1916,  c. 
goods  covered  by  order  bill 

Carrier's  lleRw— Where  the  carrier 
accepted  payment  of  demurrage  charges 
and  gave  its  receipt  in  full,  the  only  ef- 
fect was  to  deprive  it  of  its  lien  on  the 
property;  but  it  could  collect  any  sum 
due  for  storage  charges.  In  re  Arling- 
ton Hotel  Co.  (Del.)  98  A.  186. 

Where  a  buyer  of  goods  for  cash 
received  them,  but  failed  to  pay  the 
consideration,  a  carrier  to  whom  he 
delivered  the  goods  for  shipment  to  bis 
order  cannot  hold  them  as  against  the 
seller,  or  assert  any  lien  for  transpor- 
tation charges,  and  on  failure  to  deliv- 
er is  liable  to  the  seller  for  their  val- 


rier  may  not  be  attached  under  ^this 
section  and  Act  March  27,  191^  (P. 
L.  N.  J.  p.  251)  §  24,  unless  the  bill  has 
been  surrendered  to  carrier  or  negotia- 
tion has  been  "enjoined";  the  term 
"enjoined"  implying  effective  restraint, 
and  the  bill  being  the  res  rather  than 
the  goods.  Brimberg  v.  Hartenfeld 
Bag  Co.   (N.  J.  Ch.)  105  A.  68. 


415,  §  25.)     Lien  of  carrier  on 
of  lading. 

ue.  Ocean  S.  S.  Co;  v.  Southern  States 
Naval  Stores  Co.,  89  S.  E.  838,  145  Ga. 
798. 

A  railroad  has  a  lien  on  goods  for 
accrued  storage  charges  which  are  with- 
in the  Interstate  Commerce  Act.  Bos- 
ton &  M.  R.  R.  V.  Oceanic  Steam  Nav. 
Co.,  116  N.  E.  260,  226  Mass.  509. 

By  releasing  shipment  from  custody, 
carrier  lost  lien,  and  is  remanded  to 
contract  rights  if  it  made  undercharge 
for  transportation.  New  York  Cent,  & 
H.  R.  R.  Co.  V.  York  &  Whitney  Co., 
119  N.  E.  855,  230  Mass.  206. 


§  8604mm.  (Act  Aug.  29,  1916,  c.  415,  §  26.)     Liability  of  carrier 
after  selling  goods. 

Sale/— Whore  defendant,  a  common  that  place,  under  a  bill  of  lading  pro- 
carrier,  received  at  Kansas  City,  Mo.,  viding  that  the  carrier  may,  at  any 
at  10  p.  m.  on  July  4th,  a  shipment  of  time  during  shipment,  or  after  tender 
watermelons   consigned   to   plaintiff  at  of  delivery,  sell  the  shipment  to  pro- 
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teot  the  interest  of  the  owner  or  the 
transportation  charges,  held,  that  a 
sale  on  July  12th,  under  the  circum- 
stances, was  warranted  by  the  bill  of 
lading,  it  appearing  that  defendant  had 
used  due  diligence  in  making  tender  of 
delivery  prior  to  the  sale,  and  that  the 
temperature  during  the  period  from 
July  5th  to  July  12th  ranged  from  63  to 


93  degrees;  and  carrier  may  apply  the 
net  amount  received  from  such  sale  to 
the  payment  of  its  freight  and  demur- 
rage charges,  and,  if  the  net  amount 
received  from  such  sale  is  insufficient 
to  pay  such  charges,  defendant  may  re- 
cover in  set-off  the  amount  of  the  de- 
ficiency. Gilbert  v.  Chicago  &  A.  R. 
Co.,  194  lU.  App.  481. 


§  8604nn.  (Act  Aug.  29,  1916,  c.  415,  §  28.)     Negotiation  of  order 
bill  by  indorsement. 

Evidence^^Where  a  shipper's  order 
bill  of  lading  in  favor  of  consignee  was 
indorsed  by  shipper  in  name  of  con- 
signee and  attached  to  a  draft  drawn 
by  the  consignee  in  favor  of  a  bank  and 
proceeds  collected  by  shipper,  evidence 
held  not  to  sustain  findings  that  funds 
belonged  to  consignee,  that  shipper  had 
possession  of  draft  and  bill  of  lading 


without  knowledge  of  consignee,  indors- 
ed his  name  without  his  knowledge  and 
that  credit  of  account  of  shipper  with 
amount  of  draft  was  without  the  knowl- 
edg  of  the  consignee,  and  that  bank 
knew  all  these  things.  West  Texas 
Nat  Bank  v.  Wichita  Mill  &  Elevator 
Ck).  (Tex.  av.  App.)  194  S.  W.  835. 


§  86040.  (Act  Aug.  29.  1916,  c.  415,  §  29.)     Transfer  of  bill  by  de- 
livery; transfer  of  straight  bills. 

Transfer  by  delivery.— Transfer  of 
bill  of  lading,  without  indorsement  and 
with  intent  to   pass  title,  is  construc- 


tive delivery  of  property  which  it  rep- 
resents. King  V.  Barbarin,  249  F.  303, 
161  0.  C.  A.  311. 

That  a  shipper's  order  bill  of  lading 
in  favor  of  consignee  was  attached  to 


a  draft  drawn  by  consignee  in  favor  of 
bank  with  notation  on  face  of  draft  to 
the  bill  of  lading  attached  was  itself 
sufficient  assignment  of  bill  of  lading 
upon  its  delivery  with  attached  draft  to 
bank.  West  Texas  Nat.  Bank  v.  Wi- 
chita Mill  &  Elevator  Co.  (Tex.  Civ. 
App.)  194  S.  W.  835. 


§  8604p.  (Act  Aug.  29,  1916,  c.  415,  §  31.)     Rights  acquired  by 
transferee  of  order  bill. 


Rigtits  of  transferee^— See  notes  un- 
der following  section. 

The  holder  of  a  negotiable  instmiment 
circulating  as  money  need  not  look  be- 
yond the  instrument;  but  the  rule  is 
otherwise  with  a  bill  of  lading,  though 
in  some  respects  it  is  negotiable  in  so 
far  as  goods  in  the  possession  of  the 
carrier  may  be  transferred  by  trans- 
fer of  the  bill;  and  where  a  shipper, 
having  delivered  to  bank  genuine  bill  of 
lading  with  draft  attached,  uttered 
forged  bill  of  lading,  which  was  trans- 
ferred to  a  third  person,  fact  that  forg- 
ed bill  of  lading  with  draft  annexed  evi- 
denced a  sale  will  not  deprive  bank  of 
its  paramount  title.  New  York  Cent. 
&  H.  R.  R.  Co.  V.  Bank  of  Holly 
Springs  (C.  C.)  236  F.  562,  decree 
modified  195  F.  456.  115  C.  C.  A.  358. 

The  transferee  of  negotiable  bills  of 
lading  for  value  becomes  the  owner  of 
the  shipment.  Prescott  &  N.  W.  R.  Co. 
v.  Davis  (Ark.)  191  S.  W,  210. 

A  bill  of  lading  indorsed  in  blank  in« 

§  8604pp.  (Act  Aug.  29,  1916,  c. 
of  bill  without  negotiation; 
fer  of  straight  bill. 

Rights  of  tran8feree.~See  notes  un- 
der preceding  section. 

Commission  merchants,  receiving  and 
selling  hogs  shipped  on  straight  bill  of 
lading  without  notice  of  assignment  of 
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vests  the  party  to  whom  it  is  delivered 
with  title  to  the  goods  covered  thereby, 
nothing  further  appearing;  but  where 
manufacturer  shipped  an  automobile 
under  bill  of  lading  requiring  its  sur- 
render before  the  carrier  should  sur- 
render the  automobile  and  the  sales 
agent  secured  the  car  without  surren- 
dering the  bill  of  lading  and  sold  it  to 
an  innocent  purchaser,  the  purchaser 
did  not  acquire  good  title  as  against  the 
manufacturer,  or  against  the  carrier, 
having  paid  the  value  of  the  car  to  the 
manufacturer.  Chicago,  R.  I.  &  ^. 
Ry.  Co.  V.  McElhany  (Iowa)  165  N.  W. 
67. 

Where  drawer  of  a  draft  with  bill  of 
lading  attached  indorsed  it  and  deliv- 
ered it  to  a  bank  in  regular  course  of 
business,  and  received  credit  for  amount 
which  was  checked  out  on  following 
day,  title  to  property  called  for  by 
bill  of  lading  passed  to  the  bank.  First 
Nat.  Bank  v.  Stallings  (Okl.)  177  P. 
373. 

415,  §  32,)     Rights  of  transferee 
notice  to  carrier  in  case  of  trans- 

the   bill   of  lading,   held   not  liable   in 
trover  to  assignee.-  C.  E,  White  &  Co. 
V.  Century  Savings  Bank  of  Des  Moines, 
Iowa,  229  F.  975,  144  C.  O.  A.  257. 
Where    bills   of   lading   to   shipper's 
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order  for  cotton  were  transferred  to  a 
bank,  which  had  a  lien  on  the  cotton, 
the  transfer,  though  the  hills  of  lading 
were  unindorsed,  was  a  legal  transfer 
of  the  cotton ;  tiiat  heing  the  intention 
of  the  parties.  New  York  Cent.  &  H. 
R  R.  Ca  Y.  Bank  of  Holly  Springs 
(C.  G.)  236  F.  562,  decree  modified 
195  F.  456,  115  C.  C.  A.  35& 

A  transfer  of  the  bill  of  lading  and 
inrojce  for  goods  sold  to  a  bank  as  col- 
lateral security  for  a  note,  to  enable 
the  bank  the  receive  the  purchase  price, 
is  an  absolute  transfer.  Brown  Bros. 
Co.  V.  Smith  Bros.  Co.  (D.  C.)  231  F. 
475. 

Notice  to  a  buyer  to  remit  directly 
to  a  bank,  to  which  the  bill  of  lading 
and  invoice  had  been  transferred,  is 
notice  that  the  account  had  been  pledg- 
ed. Id. 

The  transfer  to  plaintiff  of  bills  of 
ladinif  for  a  shipment  of  logwood  con- 
signed by  the  owner  to  defendant,  to- 
gether with  an  assignment,  etc.,  held, 
in  view  of  the  bulky  character  of  the 
property  to  vest  plaintiff  with  title 
thereto.  Olivier  v.  Mt  Union  Tanning 
&  Extract  Co.  (D.  C.)  253  F.  593. 

Where  borrower,  being  heavily  in- 
debted to  bank,  had  agreed  that  pro- 
ceeds of  shipments  by  it  were  to  be 
applied  on  such  indebtedness,  and  bor- 
rower had  sent  bank  draft  on  consignee 
of  goods  sold  with  bill  of  lading  attach- 
ed, the  bank  had  a  special  interest  in 
consigned  property  to  extent  of  amount 
of  draft,  taking  precedence  over  an  at- 
tachment under  writ  of  garnishment. 
P.  Pastene  &  Co.  v.  First  Nat.  Bank 
(Ariz.)  172  P.  656. 

When  bank  in  good  faith  makes  ad- 
vances, whether  as  purchaser  or  lender, 
and  receives  bill  of  lading  as  security, 
its  claim  upon  property  covered  by 
bill  of  lading  is  good  as  against  claim 
of  creditors  of  shipper.    Painesville  Nat. 


Bank  of  Painesville,  Ohio,  v.  Hannan 
(Colo.)  171  P.  364. 

Relative  to  conversion  by  carrier  de- 
livering shipment  to  buyer,  buyer  had 
title  to  bill  of  lading  delivered  it  by 
bank,  though  check  received  by  bank 
in  paytnent  of  draft  attached  proved 
worthless.  Midland  Linseed  Co.  v. 
American  liquid  Fireproofing  Co. 
(Iowa)  166  N.  W.  573. 

That  an  attachment  had  been  levied 
OD  a  car  of  wheat  did  not  prevent  an 
effectual  transfer  of  whatever  interest 
plaintiff  had  therein  by  the  transfer 
of  the  bill  of  lading.  Oklahoma  State 
Bank  v.  Hicklin,  164  P.  257,  100  Kan. 
301. 

Assignment  or  transfer  of  invoice  or 
bill  of  sale  covering  carload  of  lumber 
by  lumber  company  to  bank,  together 
with  delivery^  of  bill  of  lading,  vested  In 
bank  whatever  title  lumber  company 
had  to  lumber;  and  where  bank,  on 
purchasing  bill  of  lading  and  invoice 
covering  shipment  of  lumber,  notified 
buyer  of  its  ownership,  and  that  it  re- 
tained title  until  terms  of  payment  were 
accepted,  and  there  was  no  acceptance 
by  buyer  before  its  creditor  seized  lum- 
ber, bank  was  owner  as  against  cred- 
itor. Merchants*  &  Manufacturers' 
Bank  of  Bllisville  v.  Philip  J.  Toomer 
Lumber  Co.,  76  So.  565,  115  Miss.  647. 

Bank,  which  gave  credit  for  draft 
and  bill  of  lading,  subject  to  cancella- 
tion, and  which  received  notice  of  at- 
tachment, and  knew  draft  would  not 
be  paid,  when  depositor's  account  was 
sufficient  to  recover  the  amount,  held 
not  bona  fide  holder.  First  Nat.  Bank 
v.   Stengel  (Sup.)  160  N.  Y.   S.  217. 

Facts  as  found  by  the  court  held  to 
show  that  plaintiff  was  an  innocent 
holder  for  value  of  a  bill  of  lading  for  a 
car  of  com.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Clement  Grain  Co. 
(Tex.  av.  App.)  206  S.  W.  126. 
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CHAPTER  C— SAFETY  APPLIANCES  AND 

EQUIPMENTS  ON  RAILROAD  ENGINES 

AND  CARS.  AND  PROTECTION  OF 

EMPLOYES  AND  TRAVELERS 


Sec. 
8605. 


8606. 
8607. 

8608. 
8609. 
8610. 

8611. 

8612. 
8613. 

8614. 
8615. 

8617. 
86ia 


Driving-wheel  brakes,  and  appli- 
ances for  operating  train-brake 
system. 

Automatic  couplers  on  cars. 

Refusing  insufficiently  equipped 
cars  from  connecting  lines. 

Grab  irons,  etc. 

Standard  height  of  drawbars. 

Failure  to  equip  cars;  penalty; 
logging  trains  excepted. 

Extension  of  time  f<^r  compliance 
with  act. 

Assumption   of   risk. 

Safety  Appliance  Act  of  1893 
extended. 

Power  or  train  brakes. 

Effective  date  of  act;  effect  on 
prior  acts. 

Application  of  act. 

Safety  equipment  required;  ex- 
ception. 


Sec. 
8619. 
8621. 
8622. 


Standardized  equipment. 
Penalties;    defective  cars. 
Liability  for  using  defective  car; 
prior  acts  continued  in  force. 

8630.  Common    carriers    to   whom    act 

applies;    "railroad"    and    "em- 
ployes"  defined. 

8631.  Use  of  locomotive,  unless  boiler, 

etc.,  safe,  unlawful ;    inspection 
and  tests  of  boilers. 

8632.  Inspection    of  locomotive   boilers 

and    appurtenances;     chief   in- 
spectors. 

8633.  Same;    inspection  districts;    ap- 

pointment of  inspectors,  and 
assignment  to  districts ;  saTa- 
ries  and  expenses;  examina- 
tions of  applicants;  disqualifi- 
cations. 
8639a.  Boiler  Inspection  Act  extended. 


§  8605.  (Act  March  2,  1893,  c. 
and  appliances  for  operating 

1.  Safety  appliance  act— Constitu- 
tional law. — ^Under  the  commerce  clause 
of  the  federal  Constitution,  Congress 
had  power  to  enact  the  safety  appliance 
acts,  though  such  acts  were  operative 
in  favor  of  an  employ^  not  at  the  time 
of  his  injury  engaged  in  interstate  com- 
merce. Texas  &  P.  Ry.  Co.  v.  Rigsby, 
36  S.  Ct.  482,  241  U.  S.  33,  60  L.  Ed. 
874,  affirming  judgment  222  F.  221,  138 
C.  C.  A.  51. 

Safety  Appliance  Act  held  valid,  being 
fairly  within  the  scope  of  a  regulation 
of  interstate  commerce,  and  not  taking 
property  without  due  process  of  law 
contrary  to  Const.  Amend.  5.'  Great 
Northern  Ry.  Co.  v.  U.  S.,  244  F.  406, 
157  C.  C.  A.  32,  certiorari  denied  38 
S.  Ct.  62,  245  U.  S.  664,  62  L.  Ed.  537. 
'  Even  though  compensation  for  in- 
juries to  persons  engaged  in  intrastate 
commerce  be  of  no  concern  to  Congress, 
the  liability  of  interstate  carriers  to 
pay  such  compensation  because  of  their 
disregard  of  federal  Safety  Appliance 
Act  (U.  S.  Comp.  St.  1916,  §  8605  et 
seq.),  is  within  control  of  Congress 
and  within  constitutional  grant  of  leg- 
islative authority  as  to  interstate  com- 
merce. Bergeron  v.  Texas  &  P.  Ry. 
Co.  (La.)  80  So.  362. 

2.  State    regulation.  — 2    Rev. 

Codes  Idaho,  §§  6909,  6026,  making 
willful  conduct  causing  collipion  of 
trains  and  death  of  a  human  being  a 
criminal  offense,  do  not  affect  right  of 
motorman  of  interstate  interurban  rail- 
way to  recover  for  injuries  in  a  colli- 
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196,  §  1.)     Driving-wheel  brakes, 
train-brake  system. 

sion  by  defective  brakes  under  Employ- 
ers* Liability  Act  and  Safety  Appliance 
Act.  Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 36  S.  Ct.  683,  241  U.  S.  497,  60  L. 
Ed.  1125.  affirming  judgment  217  F. 
518.  133  C.  C.  A.  370. 

Where  a  railroad  servant  was  injured 
while  engaged  in  interstate  commerce, 
the  federal  Employers'  Liability  Act 
and  the  federal  Safety  Aijpliance  Act 
govern  the  company's  liability.  St. 
Louis  Merchants'  Bridge  Terminal  Ry. 
Co.  V.  Schuerman,  237  F.  1,  150  C.  C. 
A.  203. 

Federal  Safety  Appliance  Act  ex- 
cludes the  application  of  Workmen's 
Compensation  Act  in  all  cases  in  which 
former  act  is  applicable.  Kenna  v. 
Calumet,  H.  &  S.  E.  R,  Co.  (111.)  120 
N.  E.  259. 

Switchman,  whose  injuries  sustained 
while  engaged  in  interstate  commerce, 
were  due  to  railroad's  failure  to  equip 
interstate  car  with  safe  appliances,  in 
violation  of  federal  Safety  Appliance 
Act  of  1903,  has  no  right  of  action  at 
law  against  railroad  under  that  act;  his 
only  remedy  being  under  Workmen's 
Compensation  Act.  Ward  v.  Erie  R. 
Co.  (Sup.)  172  N.  Y.  S.  691. 

In  servant's  action  for  injuries,  due 
to  violation  of  federal  Safety  Appli- 
ance Act,  the  master's  liability  was  en- 
forceable in  the  courts  of  Texas,  with- 
out reference  to  the  laws  of  Louisiana, 
in  which  state  the  tort  occurred.  Tex- 
as &  P.  Ry.  Co.  v.  Sprol«  (Tex.  Civ. 
App.)  202  S.  W.  985. 
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3.  —  Seope  and  purposew-^ee,  also, 

next  note. 

Main  purpose    of   Safety   Appliance 
Act,  requiring    equipment    of    freight 
trains  with  power  and  train  brakes,  was 
to  protect  brakemen,  who  theretofore 
bad  been  required  to  go  on  tops  of  mov- 
ioi:  trains  to  set  the  hand  brakes;   and 
as  Hand  Brake  Act,  {  5,  declares  that 
nothing  therein  shall  be  held  or  con- 
strued to  relieve  any  common  carrier 
from  any  provisions  of  original  Safety 
Appliance    Act,    as    amended    by    Act 
April  1,  1896,  c.  87,  and  Act  March  2, 
1903,  c.  076,  requirement  that  freight 
cars  should    be    equipped    with    hand 
brakes  does  not  justify  a  railroad  com- 
pany in  directing    their    brakemen    to 
ase  the  same    on   descent   of   a   long 
grade.   Grand  Rapids  &  I.  Ry.  Co.  v. 
U.  S.,  249  F.  650,  161  C.  C.  A.  560,  af- 
firming judgment  U.  S.  v.  Grand  Rapids 
&  I.  Ry.  Co.  (D.  C.)  244  F.  609. 

Main  purpose  of  Safety  Appliance 
Act  is  to  protect  those  men  who  for- 
merly were  required  to  go  upon  the  top 
of  moving  trains,  and  set  brakes;  but 
fact  that  use  of  hand  brakes  over  steep 
grade  was  safer  than  air  or  power 
brakes  does  not  excuse  carrier  in  di- 
recting use  of  hand  brakes  in  violation 
of  Safety  Appliance  Act;  question  of 
safety  having  been  considered  and  de- 
termined by  Congress.  U.  S.  v.  Orand 
Rapids  &  I.  Ry.  (D.  C.)  244  F.  609. 

The  Safety  Appliance  Acts  of  Con- 
gress embrace  all  locomotives,  cars, 
and  similar  vehicles  used  on  any  rail- 
road which  is  a  highway  of  interstate 
conmierce.  Lemee  v.  Texas  &  P.  Ry. 
Co..  75  So.  676,  141  La.  769. 

Where  negligence  charged  was  that 
defendant  permitted  certain  spikes  to 
protrude  from  poles  which  plaintiff  was 
handling,  there  being  no  allegation  of 
failure  to  supply  hooks  with  which  to 
handle  poles,  federal  Safety  Appliance 
Act  cannot  be  invoked.  Cornell  v. 
West  Jersey  &  S.  R,  Co.  (N.  J.)  103 
A  380. 

Though  Safety  Appliance  Act  does 
not  expressly  confer  right  of  action  for 
death  of  employ^  from  failing  to  com- 
ply with  its  requirements,  a  right  of 
action  was  within  its  contemplation. 
Ewing  V.  Coal  &  Coke  Ry.  Co.  (W.  Va.) 
98  S.  E.  73.  certiorari  denied  Coal  & 
Coke  R.  Co.  V.  Ewing,  38  S.  Ct.  583, 
247  U.  S.  521,  62  L.  Ed.  1246. 

4.  -»-  Construotion.^See,  also,  pre: 
ceding  note. 

Under  Act  March  2,  1893,  Act  April 
1,  1896,  Act  March  2,  1903.  and  Act 
April  14.  1910,  §  2  (Comp.  St.  1916,  §§ 
8605,  8613,  8617),  permitting  use  of 
hand  brakes  in  connection  with  required 
power  brakes  held  unlawful.  U.  S.  v. 
Great  Northern  Ry.  Co.,  229  F.  927, 
144  C.  C.  A.  209. 

The  Railway  Safety  Appliance  Act 
win  be  construed  to  effectuate  its  avow- 
ed purpose  of  protecting  the  employ68 
ftnd  the  public,  and  its  spirit  and  not 
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its  letter  will-  be  followed.  Internation- 
al Ry.  Co.  V.  U.  S.,  238  F.  317,  151  C. 
C.  A.  333. 

Safety  Appliance  Act,  as  originally 
passed,  being  remedial  and  human- 
itarian in  its  purpose,  should  be  broad- 
ly construed.  Chesapeake  &  O.  Ry.  Co. 
V.  U.  S.  (C.  C.  A.)  249  F.  805,  affirming 
judgment  U.  S.  v.  Chesapeake  &  O.  R. 
Co.  (D.  C.)  242  F.  161. 

5.  ..I..  Rule  of  deoislonsw— Decisions 

of  federal  courts  as  binding  on  state 
courts,  see  Const,  art.  6,  cl.  2,  n.  9. 

51/2.  —  Effect  of  vloiatlon^— A  vio- 
lation of  the  federal  Safety  Appliance 
Act  by  interstate  carrier  is  negligence 
rendering  railroad  liable  foe  resulting 
injury  to  employ^  under  the  Employ- 
ers' Liability  Act.  San  Antonio  &  A. 
P.  Ry.  Co.  V.  Wagner,  36  S.  Ct.  626, 
241  U.  S.  476,  60  L.  Ed.  1110,  affirm- 
ing  judgment  (Tex.  Civ.  App.)  166  S. 
W.  24. 

Defendant's  negligence  is  immaterial, 
under  the  Safety  Appliance  Act,  if  in 
fact  the  equipment  was  defective  or  out 
of  repair.  Callicotte  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Mo.)  204  S.  W.  528. 

Under  the  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St.  1916,  U 
8657-8665),  a  railroad  was  liable  for 
injuries  to  its  conductor  caused  by  an 
"undesired  emergency"  in  an  air  brake, 
if  the  brake  was  defective  or  the  en- 
gineer's act  was  willful.  Scott  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  96  S. 
E.  305. 

A  violation  by  a  railroad  of  the  fed- 
eral Safety  Appliance  Act  is  negli- 
gence per  se.  Texas  &  P.  Ry.  Co.  v. 
Sherer  (Tex.  Civ.  App.)  183  S.  W.  404. 

8.  Interstate  commeroew— An  inter- 
state railroad  company  subject  to  the 
provisions  of  Safety  Appliance  Act  is 
liable  for  an  injury  to  an  employ^  re- 
sulting from  violation  of  that  act,  re- 
gardless of  whether  the  particular  car 
not  properly  equipped  was  at  the  time 
employed  in  interstate  commerce.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Smith  (C.  C.  A.)  254  F.  581;  Louis- 
ville &  N.  R.  Co.  V.  Layton,  90  S.  E. 
53,  145  Ga.  886;  Texas  &  P.  Ry.  Co.  v. 
Sprole  (Tex.  Civ.  App.)  202  S.  W.  985. 

An  employ^  of  an  interstate  railway 
company,  though  not  himself  engaged 
in  interstate  commerce,  is  within  the 
federal  safety  appliance  acts.  Texas 
&  P.  Ry.  Co.  V.  Rigsby,  36  S.  Ct.  482, 
241  U.  S.  33,  60  L.  Ed.  874,  affirming 
judgment  222  F.  221,  138  C.  C.  A.  51; 
Ewing  V.  Coal  &  Coke  Ry.  Co.  (W. 
Va.)  96  S.  E.  73,  certiorari  denied  Coal 
&  Coke  R.  Co.  V.  Ewing,  38  S.  Ct. 
583,  247  U.  S.  521,  62  L.  Ed.  1246. 

The  liability  of  an  interstate  railway 
company  under  the  federal  safety  ap- 
pliance acts  exists  though  the  injured 
employ^  was  engaged  in  taking  a  de- 
fective car  to  the  shops  for  repair. 
Texas  &  P.  Ry.  Co.  v.  Rigsby,  36  S. 
Ct.  482,  241  U.  S.  33,  60  L.  Ed.  874, 
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affirmins:  judgment  222  F.  221,  138  O. 
C.  A.  51. 

A  railroad  company,  having  its  line 
wholly  in  Texas  and  incorporated  there- 
in as  required  by  the  state  law,  but 
which,  with  its  connections,  constitutes 
part  of  the  interstate  system  of  rail- 
roads, is  subject  to  the  provision  of  the 
Safety  Appliance  Act  March  2,  1893 
(Comp.  St.  1916,  §§  8605-8612).  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Smith  (C.  C.  A.)  254  F.  581. 

Switchman,  whose  injuries,  sustain- 
ed while  engaged  in  intrastate  com- 
merce, were  due  to  railroad's  failure 
to  equip  interstate  car  with  safe  ap- 
pliances, in  violation  of  federal  Safety 
Appliance  Act  of  1903,  has  no  right  of 
action  at  law  against  railroad,  under 
that  act.  Ward  v.  Erie  B.  Co.  (Sup.) 
172  N.  y.  S.  691. 

Railroad  operating  only  switch  tracks 
at  the  plant  of  a  coke  corporation,  con- ' 
necting  with  roads  engaged  in  inter- 
state commerce,  held  a  common  carrier 
engaged  in  interstate  commerce  and 
subject  to  federal  Safety  Appliance 
Act;  and  fact  that  under  its  discre- 
tionary power  over  joint  rate  the  Inter- 
state Commerce  Commission  may  have 
refused  to  allow  a  railroad  to  par- 
ticipate in  through  rates,  because  that 
would  create  an  unjust  discrimination, 
did  not  establish  that  it  was  not  a 
common  carrier  within  federal  Safety 
Appliance  Act;  and  act  applies  where 
neither  party  is  engaged  in  interstate 
commerce.  Kenna  v.  Calumet,  H.  & 
S.  E.  R.  Co.,  206  111.  App.  17. 

Liability  of  interstate  carrier  under 
federal  Safety  Appliance  Act  to  em- 
ploye injured  through  violation  of  stat- 
ute requiring  certain  safety  appliances 
on  cars  used  on  highway  of  interstate 
commerce  exists,  though  employ^  was 
injured  in  returning  defective  car  to 
owner  for  repairs.  Ewing  v.  Coal  & 
Coke  Ry.  Co.  (W.  Va.)  96  S.  E.  73, 
certiorari  denied  Coal  &  Coke  R.  Co. 
▼.  Ewing,  38  S.  Ct.  583,  247  U.  S.  521, 
62  L.  Ed.  1246. 

See»  also,  §  8606,  note  6,  and  §  8608, 
note  7. 

9.  Switching  operatlons.^Tbi8  sec- 
tion, as  amejided  by  Act  March  2,  1003, 


§§  1,  2,  together  with  the  rule  of  the 
Interstate  Commerce  Commission  of 
June  6,  1910,  do  not  apply  to  mere 
switching  operations,  whereby  cars  as 
such  are  moved  from  place  to  place; 
but  movement  of  string  of  cars  through 
the  yards  of  one  railroad  company  to 
those  of  another  held  not  a  mere 
switching  operation.  U.  S.  v.  Louisville 
&  Jeffersonville  Bridge  Co.  (D.  C.)  236 
F.  1001. 

10.  Proximate  cause  of  Injury^— Evi- 
dence that  a  motorman,  after  discover- 
ing a  train  approaching  on  the  same 
track,  would  have  had  ample  time  to 
avoid  collision  had  the  brake  been  ade- 
quate, supports  finding  that  defective 
brake  was  proximate  cause  of  the  col- 
lision. Spokane  &  I.  E.  R.  Co.  v. 
Campbell,  36  S.  Ct.  683,  241  U.  S. 
497,  60  L.  Ed.  1125,  affirming  judgment 
217  F.  518,  133  C.  C.  A.  370. 

12.  Question  .for  Jury.— In  action 
against  railroad  for  injuries  to  con- 
ductor of  train,  when  thrown  from  top 
of  car  by  a  "snapshot,"  or  an  "unde- 
sired  emergency"  in  air  brakes,'  be- 
ing a  condition  of  such  brakes  which 
causes  them  to  go  into  emergency  when 
used  for  an  ordinary  stop,  whether  de- 
fect could  develop  between  two  stations 
held  for  jury.  Scott  v.  Atlantic  Coast 
Line  R.  Co.  (S.  C.)  96  S.  E.  305. 

iS.  Verdicts— General  verdict  for 
plaintiff  in  action  by  railroad  employ^ 
for  injuries  received  together  with  the 
special  findings  held  to  mean  that  the 
brake  equipment  was  defective  which 
was  the  proximate  cause  of  the  colli- 
'sion  in  which  he  was  injured.  Spokane 
&  I.  E.  R.  Co.  V.  Campbell  (Sup.)  36 
S.  Ct.  683,  241  U.  S.  497.  60  L.  Ed. 
1125,  affirming  judgment  217  F.  518, 
133  C.  C.  A.  370. 

Cited  witliout  definite  appiication, 
Louisville  &  N.  R.  Co.  v.  Layton,  37 
S.  Ct.  456,  61  L.  Ed.  931;  Oregon 
Short  Line  R.  Co.  v.  U.  S.  (C.  C.  A.) 
234  F.  584;  Heskett  v.  Pennsylvania 
Co.  (C.  C.  A.)  245  F.  326;  Lehigh  Val- 
ley R.  Co.  V.  Pidcock  (C.  C.  A.)  252  F. 
475;  United  States  v.  United  Shoe  Ma- 
chinery Co.  (D.  C.)  234  F.  127;  U.  S. 
V.  Pennsylvania  R.  Co.  (D.  C.)  239  F. 
576. 


§  8606.  (Act  March  2,  1893,  c.  196,  §  2.)     Automatic  couplers  on 
cars. 


1.  Conetitutionai  iaw.— See  note  1  un- 
der preceding  section. 

2.  State  reguiationwSee  note  2  un- 
der preceding  section. 

3.  Scope  and  purpose  of  section.— The 
purpose  of  the  federal  Safety  Appliance 
Acts  is  to  relieve  railroad  employes 
from  the  necessity  of  going  between 
the  ends  of  cars  and  the  couplers. 
Buschalewski  v.  New  York  Cent.  R. 
Co.  (Sup.)  173  N.  Y.  S.  506. 

4.  Construction  of  section— In  gener- 

al^DifBculty    of    equipping    passenger 
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cars  on  interurban  electric  railway  with 
couplers  and  grabirons  required  by  fed- 
eral Safety  Appliance  Act  does  not  re- 
lieve railroad  from  liability  for  viola- 
tion of  the  acts.  Spokane  &  I.  E.  R. 
Co.  V.  U.  S.,  36  S.  Ct.  668,  241  U.  S. 
344,  60  L.  Ed.  1037,  affirming  judgment 
210  F.  ^43,  127  C.  C.  A.  61. 

In  a  civil  action  to  recover  a  penalty, 
the  Safety  Appliance  Acts  are  not  to 
be  construed  by  the  rules  which  gov- 
ern the  construction  of  criminal  stat- 
utes. U.  S.  V.  Great  Northern  Ry.  Co., 
229  F.  927,  144  C.  C.  A.  209. 
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Federal  Safety  Appliance  Act  re- 
quires that  railroads  equip  cars  with 
automatic  couplers,  including  uncoupling 
or  pin-lifting  rod,  and  that,  in  adr 
dition,  grabirons  or  handholds  be  plac- 
ed on  ends  and  sides  of  cars.  Moore 
T.  St.  Joseph  &  G.  I.  Ry.  Co.  (Mo.)  186 
S.  W.  1035. 

5.  —  Mean^Rg  of  "car."— This  sec- 
tion as  amended  by  Act  March  2,  1903, 
does  not  require  automatic  couplers  on 
trolley  cars  run  singly  between  two  cit- 
ies in  different  states,  but  does  require 
Bueh  couplers  where  the  cars  are  cou- 
pled together,  though  each  runs  by  its 
own  motor.  International  Ry.  Co.  t. 
U.  S..  238  F.  317,  151  C.  C.  A.  333. 

6 When  "used  in  moving  intor- 

rtate  tralllc."— The  liability  of  an  in- 
terstate railway  company  under  the 
federal  safety  appliance  acts  exists 
though  the  injured  employ^  was  engag- 
ed in  taking  a  defective  car  to  the 
shops  for  repair,  aiid  was  not  himself 
engaged  in  interstate  commerce.  Tex- 
as &  P.  Ry.  Co.  V.  Rigsby,  36  S.  Ct 
482,  241  U.  S.  33,  60  L,  Ed.  874,  affirm- 
ing judgment  222  F.  221,  138  C.  C.  A. 
51. 

An  employ^  of  an  interstate  railroad 
company,  whose  injury  was  caused  by 
the  failure  of  the  company  to  comply 
with  the  requirements  of  this  section, 
may  recover  therefor,  although  not 
himself  employed  in  interstate  com- 
merce. Devine  v.  Buflfalo,  R.  &  P.  Ry. 
Co.  (C.  C.  A.)  253  F.  948. 

A  switching  operation  in  which  in- 
terstate cars  are  moved  may  be  within 
the  federal  Safety  Appliance  Act,  the 
test  of  the  application  of  such  act  be- 
ing the  use  on  aq  interstate  railroad  of 
a  car  not  equipped  with  automatic 
couplers  and  not  its  actual  use  at  the 
time  in  moving  interstate  traffic.  Act 
held  to  apply  where  a  switching  crew 
was  making  up  cars  in  a  railroad  yard 
for  immediate  transportation  out  of  the 
«tate.  Hurley  v.  lUinios  Cent.  R.  Co. 
(ilinn.)  167  N.  W.  1005. 

A  car  without  a  proper  coupling  de- 
Tice,  while  it  stood  waiting  to  be  un- 
loaded on  siding  where  cars  were  daily 
being  moved  back  and  forth,  was  "in 
use/'  within  this  section.  Lang  v.  New 
York  Cent.  R.  Co.  (Sup.)  172  N.  Y.  S. 
196. 

Mere  fact  that  car  at  time  of  injiyy 
was  on  special  track  used  to  carry 
freight  to  plant  of  a  refining  company 
did  not  relieve  railroad  of  liability  un- 
der this  section,  for  a  defective  cou- 
pling causing  the  injury.  Texas  & 
P.  Ry.  Co.  V.  Sprole  (Tex.  Civ.  App.) 
202  S.  W.  985. 

See,  also,  §  8605,  note  8,  and  {  8608, 
note  7. 

8.  Automatic  oouplors— Duty  to  equip 

wlth.f-Difficulty  of  equipping  passen- 
ger cars  on  interurban  electric  railway 
with  couplers  and  grabirons  required  by 
federal  Safety  Appliance  Act  does  not 


relieve  railroad  from  liability  for  vio- 
lation of  the  acts.  Spokane  &  I.  E.  R. 
Co.  V.  U.  S.,  36  S.  Ct.  q68,  241  U.  S. 
344,  60  L.  Ed.  1037,  affirming  judgment 
210  F.  243,  127  C.  O.  A.  61. 

The  duty  of  a  railroad  to  comply 
with  the  federal  Safety  Appliance  Act 
is  absolute,  and  it  is  no  excuse  that 
the  company  exercised  reasonable  care 
and  effort  to  comply  with  the  law.  St. 
Louis  Merchants'  Bridge  Terminal  Ry. 
Co.  V.  Schuerman,  237  F.  1,  150  C.  C. 
A.   203. 

Interstate  railway  companies  are  li- 
able, irrespective  of  negligence,  to 
maintain  the  safety  appliances  which 
under  the  acts  of  March  2,  1893,  March 
2,  1003.  and  April  14,  1910,  must  be 
installed  on  railway  cars  used  on  an 
interstate  railroad.  Texas  &  P. ,  Ry. 
Co.  V.  Rigsby,  36  S.  Ct.  482,  241  U.  S. 
33,  60  L.  Ed.  874,  affirming  judgment 
222  F.  221,  138  C.  C.  A.  51. 

It  is  compliance  with  this  section  for 
railroad  company  to  provide  appliances 
which  will  couple  automatically  by  Im- 
pact, knuckles  of  which  can  be  opened 
by  levers  extending  to  sides  of  cars, 
and  company  is  not  liable  for  employe's 
injury  because  it  did  not  furnish  appli- 
ances knuckles  of  which  would  auto- 
matically open.  Chesapeake  &  O.  Ry. 
Co.  V.  Charlton,  247  F.  34,  158  C.  C. 
A.  252. 

This  section  held  not  violated  by 
hauling  power-braked  cars  with  the  air 
brakes  cut  out  because  defective,  where 
the  train  had  the  required  percentage 
of  cars  equipped  with  power  brakes 
operate^  from  the  engine.  U.  S.  v. 
Chesapeake  &  O.  Ry.  Co.,  247  F.  49, 
159  C.  C.  A.  267. 

The  duty  of  a  railroad  company  to 
comply  with  the  safety  appliance  acts 
is  absolute,  and  movement  of  car  with- 
out statutory  equipment  in  proper  re- 
pair cannot  be  excused  unless  it  falls 
within  the  proviso  of  Comp.  St,  1916, 
§  8621.  U.  S.  V.  Chicago  &  A.  R.  Co. 
(C.  C.  A.)  250  F.  101. 

Liability  for  violation  of  Safety  Ap- 
pliance Act  1893,  as  amond^d  in  1903, 
as  to  failure  to  use  automatic  couplers, 
is  absolute,  and  not  depondent  upon 
lack  of  reasonable  care.  Pennsylvania 
Co.  V.  U.  S.,  241  F.  824,  154  C.  C.  A. 
526,  affirming  judgment  I'^.  S.  v.  Penn- 
sylvania Co.   (D.  C.)  2.^7  F.  471. 

A  coupler  which  will  not  couple  by' 
impact,  unless  the  knuckles  have  been 
opened  by  hand,  is  not  such  as  is  con- 
templated by  the  federal  Safety  Ap- 
pliance Act.  Hurley  v.  Illinois  Cent. 
R.  Co.  (Minn.)  157  N.  W.  1005. 

Federal  Safety  Appliance  Act  re- 
quires that  railroads  equip  cars  with 
automatic  couplers,  including  uncoupl- 
ing or  pin-lifting  rod,  and  that,  in  ad- 
dition, grabirons  or  handholds  be  placed 
on  ends  and  sides  of  cars.  Moore  v. 
St.  Joseph  &  G.  I.  Ry.  Co.  (Mo.)  186 
S.  W.  1035. 

Although  the  equipment  of  cars  com- 
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plies  with  federal  Safety  Appliance  Act, 
At  the  carrier  so  operates  the  cars  that 
it  is  necessary  to  go  between  them, 
as  by  making  a  "flying  switch,"  violates 
the  statute,  and  liability  for  switch- 
man's death  docs  not  depend  on  whether 
or  not  he  fell  in  the  immediate  effort 
to  pull  the  pin  or  before  be^nning  the 
act  of  uncoupling;  nor  is  liability  ob- 
viated by  employe's  having  been  com- 
pelled to  stand  on  the  footboard  of  a 
switch  engine  and  fact  that  footboards 
on  switch  engines  are  allowed  by  law. 
Christy  v.  Wabash  R.  Co.  (Mo.  App.) 
191  S.  W.  241. 

Under  this  section,  carrier  held  un- 
der duty  to  furnish  and  maintain  sev- 
eral parts  of  braking  appliances  so  se- 
curely connected  that  brakes  could  be 
set  with  safety  in  ordinary  routine,  and 
that  it  was  liable  for  injuries  sustained 
by  employ^,  due  to  its  failure  to  com- 
ply with  such  statutes.  Armitage  ▼. 
Chicago.  M.  &  St.  P.  Ry.  Co.  (Mont.) 
166  P.  301. 

The  federal  Safety  Appliance  Acts 
require  that  the  cars  engaged  in  inter- 
state traffic  shall  be  ''e<]uipped  with 
couplers  coupling  automatically  by  im- 
pact, and  which  can  be  uncoupled  with- 
out the  necessity  of  men  going  between 
the  ends  of  the  cars,"  and  does  not 
apply  to  a  defect  in  the  timber  bolted 
to  the  car  frame,  to  which  timber  the 
drawbar  was  fastened.  Buschalewski 
V.  New  York  Cent  R.  Co.  (Sup.)  173 
N.  Y.  S.  506. 

9. Doty  to  keep  In   repair^— An 

employer's  duty  under  the  federal  Safe- 
ty Appliance  Act,  to  use  even  great  dili- 
gence in  keeping  cars  equipped  as  there- 
in required,  and  his  liability  for  defects 
in  required  appliances  of  which  he  has 
no  notice  and  in  the  exercise  of  reason- 
able Care  could  not  have  notice,  is  ab- 
solute and  imperative;  and  where  a 
coupling  appliance,  required  by  the  fed- 
eral Safety  Appliance  Act,  was  defec- 
tive at  the  time  and  place  of  an  injury 
to  a  switchman  caused  thereby,  held, 
that  it  would  be  immaterial  how  long 
before  that  it  had  been  defective,  or 
how  soon  after  that  the  defect  was  re- 
moved, or  that  no  want  of  care  or  in- 
tent to  evade  the  law  could  be  imputed 
to  the  employer,  in  an  action  to  recover 
damages  for  such  injury.  Davidson  v. 
Peoria  &  P.  U.  Ry.  Co.,  203  Dl.  App. 
49S. 

131/2. Liability    to    employ^.— A 

brakeman  whose  duty  it  is  to  assist  in 
the  coupling  of  cars  comes  within  the 
federal  Safety  Appliance  Act,  and  if 
injured  in  discharge  of  his  duties 
through  the  fact  that  the  cars  were  not 
equipped  as  required  may  recover  there- 
for. Louisville  &  n!  R.  Co.  v.  Lay  ton, 
90  S.  E.  53,  145  Ga.  886. 

To  recover  for  injury  arising  from  a 
defective  coupler,  it  is  not  material  that 
the  employes  did  not  receive  the  injury 
in  attempting  to  make  a  coupling.  Clap- 

(1700) 


per  V.  Dickinson,  163  N.  W.  762,  137 
.Minn.  415. 

Defendant's  negligence  is  immaterial, 
under  the  Safety  Appliance  Act,  if  in 
fact  the  equipment  was  defective  or 
out  of  repair.  Callicotte  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Mo.)  204  S.  W.  528. 

Under  this  section,  where  failure  of 
interstate  carrier  to  have  proper  cou- 
pling device  on  car  on  siding  caused 
trainman's  leg  to  be  crushed  between 
such  car  and  that  on  which  he  stood, 
one  of  group  being  kicked  towards 
standing  car  without  intention  to  bring 
them  up  to  it,  railroad  was  liable  for 
death.  Lang  v.  New  York  Cent.  R.  Co. 
(Sup.)  172  N.  Y.  S.  196. 

14.  Action  for  Injury  from  Insufllolont 
coupler— Pieadlngd— Specific  denial  that 
railway  company  had  violated  Safety 
Appliance  Acts  held  a  conclusion  to  be 
disregarded  where  the  specific  aver- 
ments of  the  answer  did  not  deny  the 
material  averments  of  the  complaint, 
and  answer  held  to  admit  instead  of 
denying  that  the  speed  of  trains  in- 
volved was  to  some  extent  controlled 
by  brakeman  using  hand  brakes.  Great 
Northern  Ry.  Co.  v.  U.  S.,  244  F. 
406.  157  C.  C.  A.  32,  certiorari  denied 
38  S.  Ct.  62,  245  U.  S.  664,  62  L.  Ed. 
537. 

The  complaint  for  injury  to  a  brake- 
man  held  to  charge  negligence  only  in 
that  a  car  was  not  equipped  with  an 
automatic  coupler,  and  not  in  the  col- 
lision of  the  engine  with  the  car.  St. 
Louis  &  S.  F.  R.  Co.  V.  Conarty,  188 
S.  W.  310,  124  Ark.  454. 

As  contributory  negligence  and  as- 
sumption of  risk  is  no  defense  to  action 
against  master  for  injuries  due  to  de- 
fective appliances  required  by  the  Safe- 
ty Appliance  Act,  an  averment  in  the 
declaration  as  to  due  care  of  plaintiff 
will  be  treated  as  surplusage.  David- 
son V.  Peoria  &  P.  U.  Ry.  Co.,  203  111. 
App.  498. 

In  brakemtn's  action  for  injuries 
based  on  federal  Safety  Appliance  Act 
(Comp.  St  1916,  §§  8605-8612)  and  fed- 
eral Employers'  Liability  Act  (Comp. 
St.  §§  8^57-8665),  complaint  held  to 
base  plaintifTs  right  of  recovery  on  rail- 
road's negligence  in  having  defective 
automatic  coupler,  and  not  operation  of 
cars  at  an  excessive  speed;  the  allega- 
tion of  speed  showing  necessity  of 
jamping  from  car  after  it  became  un- 
coupled. Potter  V.  Los  Angeles  Sc  S. 
L.  R.  Co.  (Nev.)  177  P.  933. 

141/2. Burden    of   proofs— In   an 

action  for  the  death  of  a  switchman, 
held,  that  the  burden  was  on  plaintiff 
to  show  that  the  accident  resulted  from 
some  act  for  which  defendant  was  lia- 
ble and  was  not  on  defendant  to  show 
want  of  liability.  Hurley  v.  Illinois 
Cent.  R.  Co.  (Minn.)  157  N.  W.  1005. 

fSu  —  Evidenced—Evidence  hold 
sufficient  to  sustain  finding  that  cou- 
plers did  not  measure  up  to  the  standard 
prescribed    by    the    Safety    Appliance 


Ch.Q 


8AFBTT  APPLIANCES 


§  8606 


Acts.  San  Antonio  ft  A.  P.  Ry.  Go.  v. 
Wagner,  36  S.  Ct  626,  241  U.  S.  476, 
60  L.  Dd.  1110,  affirming  judgment 
(Tex.  Civ.  App.)  166  S.  W.  24. 

There  being  no  statement  in  the  com- 
plaint from  which  it  can  reasonably  be 
inferred  that  a  collision,  resulting  in  a 
servant's  injury,  was  caused  by  or  re* 
suited  from  defendant's  negligence,  it 
was  error  to  admit  evidence  thereof  over 
objectioD.  St.  Louis  ft  S.  F.  R.  Co.  v. 
Conarty,  188  S.  W.  310,  124  Ark.  454. 

Id  an  action  under  the  federal  Em- 
ployers' Liability  Act  for  injuries  sus- 
tained while  plaintiff,  a  freight  brake- 
man,  was  engaged  in  coupling  a  car  al- 
leged to  be  equipped  with  a  coupler  not 
coupling  automatically  on  impact,  as 
required  by  the  statute,  evidence  held  to 
preponderate  against  plaintiff's  conten- 
tion that  the  coupler  in  question  was  a 
defective  appliance,  and  a  verdict  for 
plaintiff  was  manifestly  against  the 
weight  of  the  evidence.  Curran  v.  Chi- 
cago Short  Line  Ry.,  198  111.  App.  154. 

Evidence  held  sufficient  to  show  that 
the  coupling  appliance  causing  plain- 
tiff's injury  was,  at  the  time  and  place 
of  the  injury,  defective  and  not  in  com- 
pliance with  the  federal  Safety  Appli- 
ance Act,  and  the  verdict  of  the  jury  so 
finding  was  not  against  the  manifest 
weight  of  the  evidence,  in  an  action  by 
a  railroad  switchman  to  recover  dam- 
ages for  such  injury.  Davidson  v.  Peo- 
ria &  P.  U.  Ry.  Co.,  203  111.  App.  498. 

In  action  under  federal  Employers' 
liabiUty  Act  (Comp.  St.  1916,  {§  8057- 
8665)  for  death  of  a  railway  employ^, 
e^dence  that  automatic  car  coupling 
foiled  to  couple  on  two  successive  im- 
pacts, and  that  car  was  old  and  was 
^«troyed  soon  afterward,  warranted 
jury's  finding  that  coupling  was  defec- 
tive and  worn.  Thompson  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Kan.)  177  P.  536. 

In  switching  foreman's  action  against 
interstate  carrier  for  injury  from  defec- 
tive coupler  attachment,  evidence  held 
to  support  special  and  general  verdicts 
for  plaintiff.  Clapper  v.  Dickinson,  163 
N.  W.  752,  137  Minn.  415. 

While  the  proof  to  show  liability  for 
death  of  a  switchman  due  to  violation 
of  the  federal  Safety  Appliance  Act  or 
the  federal  Employers'  Liability  Act 
must  amount  to  more  than  conjecture, 
it  need  not  be  direct  or  positive,  and 
evidence  held  to  sustain  findings  that 
certain  car  couplers  were  defective, 
that  a  switchman's  death  was  caused  by 
defective  couplers  or  negligence  of  a  fel- 
low servant,  and  that  he  was  employed 
in  interstate  commerce  at  time  of  the 
accident.  Hurley  v.  Illinois  Cent.  R. 
Co.  (Minn.)  157  N.  W.  1005. 

Evidence  held  to  show  that  the  death 
of  plaintiff's  intestate  while  in  the  em- 
ploy of  defendant  railroad  company  and 
eni^aged  as  switchman  in  moving  a  de- 
fective car  in  use  in  interstate  com- 
n»erce,  resulted  from  an  accident  not 
caused  by  any  violation  of  Safety  Appli- 
»ce  Act,  I  2  (U.  S.  Comp.  St.  1916,  | 


8606).  Buschalewski  y.  New  York 
Cent.  R.  Co.  (Sup.)  173  N.  Y,  S.  606. 

Plaintiff's  testimony  that  he  made  re- 
peated attempts  and  failed  to  open  a 
coupler  knuckle,  by  pulling  and  jerking 
the  lever  or  by  pulling  it  with  his  hands, 
shows  violation  of  the  federal  Safety 
Appliance  Act  of  March  2, 1893.  Texas 
&  P.  Ry.  Co.  V.  Sprole  (Tex.  Civ.  App.) 
202  S.  W.  985. 

Since  federal  Employers'  Liability 
Act  governs  rights  of  the  parties  em- 
ployed in  interstate  commerce,  a  servant 
so  injured  is  entitled  to  benefit  of  a 
showing  of  the  master's  negligence  with- 
out showing  violation  of  federal  Safety 
Appliance  Act.  Aldread  v.  Northern 
Pac.  Ry.  Co.  (Wash.)  160  P.  429. 

17.  ......  Proximate  oause  of  injury.— 

Interstate  carrier  held  liable  to  em- 
ploy6  injured  in  discharge  of  duty, 
where  failure  to  obey  automatic  cou- 
pler requirements  of  federal  Safety  Ap- 
pliance Acts  is  proximate  cause  of  in- 
jury. Louisville  &  N.  R.  Co.  v.  Lay- 
ton,  37  S.  Ct.  456,  243  U.  S.  617,  61 
L.  Ed.  931,  affirming  judgment  90  S.  E. 
53,  145  Ga.  886. 

Absence  of  automatic  coupler  or  use 
of  defective  coupler  held  not  to  give 
cause  of  action  to  injured  employ^,  un- 
less it  occasions  or  contributes  to  the 
injury.  Clark  v.  Erie  R.  Co.  (D.  C.) 
230  F.  478. 

An  interstate  carrier  is  liable  to  an 
injured  employ^,  regardless  of  his  po- 
sition when  injured,  when  carrier's 
failure  to  comply  with  federal  Safety 
Appliance  Act  was  proximate  cause  of 
injury.  Clapper  v.  Dickinson,  163  N. 
W.  752,  137  Minn.  415. 

18. Contributory       negligence.— 

Action  by  a  switchman  who  went  be- 
tween cars  to  effect  a  coupling,  the 
automatic  coupler  being  defective,  can- 
not be  defeated  on  ground  of  contribu- 
tory negligence.  St.  Louis  Merchants' 
Bridge  Terminal  Ry.  Co.  v.  Schuerman, 
237  F.  i,  150  C.  C.  A.  203. 

Railroad  employ^  injured  by  being 
caught  between  tender  and  car  while 
uncoupling  them  could  recover  if  tend- 
er was  not  equipped  with  grabirons 
and  automatic  couplers,  as  required  by 
federal  Safety  Appliance  Act.  and,  if 
absence  of  either  contributed  to  his 
injury,  without  regard  to  contributory 
negligence.  Moore  v.  St.  Joseph  &  G. 
I.  Ry.  Co.  (Mo.)  186  S.  W.  1035. 

In  brakeman's  action  for  injuries 
from  use  of  the  defective  coupler  in 
violation  of  federal  Safety  Appliance 
Act  (U.  S.  Comp.  St.  1916,  §§  8605-8612), 
causing  brakeman  to  jump  upon  un- 
coupling of  car  because  of  the  excessive 
speed,  the  brakeman's  contributory  neg- 
ligence in  jumping  was  only  a  concur- 
ring cause  of  injury,  and  he  can  re- 
cover against  railroad  notwithstanding 
his  contributory  negligence  under  fed- 
eral Employers'  Liability  Act,  §  3  (U 
S.  Comp.  St.  1916,  i  8659).    Potter  y. 
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Los  Angeles  &  S.  L.  R.  Co.  (Nev.)  177 
P.  933. 
See,  also,  §  8608,  note  9,  and  §  8612. 

l8>/2. Assumption    of   risk.— Ac^ 

tion  by  a  switchman  who  went  between 
cars  to  effect  coupling,  the  automatic 
coupler  being  defective,  cannot  be  de- 
feated on  ground  of  assumption  of 
risk.  St.  Louis  Merchants*  Bridge  Ter- 
minal Ry.  Co.  V.  fcJchuerman,  237  F.  1, 
150  C.  C.  A.  203. 

Assumption  of  risk  does  not  relieve 
from  liability  for  switchman's  death 
resulting  from  violation  of  federal  Safe- 
ty Appliance  Act.  Christy  v.  Wabash 
R.  Co.  (Mo.  App.)  191  S.  W.  241. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  where  the  al- 
leged negligence  of  the  master  did  not 
constitute  a  violation  of  federal  Safe- 
ty Appliance  Acts  the  common-law  de- 
fense of  assumption  of  risk  is  open  to 
the  master.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Jackson  (Okl.)  160  P.  736. 

Federal  Employers'  Liability  Act  does 
not  abolish  assumed  risk  as  a  defense, 
except  where  failure  of  railway  to  com- 
ply with  act  as  to  safety  appliance 
equipment  has  contributed  to  injury. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cooper 
(Tex.  Civ.  App.)  191  S.  W.  579. 

19. Question  for  Jury  .^Whether 

openings  in  buffers  of  passenger  cars 
on  interstate  interurban  electric  rail- 
way were  sufficient  protection  to  em- 
ployes within  federal  Safety  Appli- 
ance Act  and  its  amendments  is  a  ques- 
tion for  the  jury.  Spokane  &  I.  E.  R. 
Co.  V.  U.  S.,  36  S.  Ct.  668.  241  U.  S. 


344,   60  L.   Ed.   1037,   affirming   judg- 
ment 210  F.  243,  127  C.  C.  A.  61. 

Evidence  held  sufficient  to  go  to  the 
jury  on  question  whether  railway  had 
failed  to  furnish  couplers  "coupling  au- 
tomatically by  impact"  as  required  by 
Safety  Appliance  Act  March  2,  1893. 
Atlantic  City  R.  Co.  v.  Parker,  37  S. 
Ct.  69,  242  U.  S.  56,  61  L.  Ed.  — ,  af- 
firming judgment  (Err.  &  App.)  Parker 
V.  Atlantic  City  R.  Co.,  93  A.  574,  87 
N.  J.  Law,  148. 

20. Instructions^— In    an    action 

under  the  federal  Employers'  Liability 
Act  by  a  railroad  switchman  engaged 
in  interstate  commerce,  for  injuries 
sustained  due  to  a  defective  car  cou- 
pler, an  instruction  stating  the  federal 
statute  approved.  Wagner  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  200  HI.  App.  305, 
judgment  affirmed  115  N.  E.  201,  277 
ni.  114. 

In  action  for  injuries  to  brakeman  in 
coupling,  instruction  that  the  railroad's 
duty  was  to  have  its  cars  equipped  with 
couplers  which  worked  automatically 
without  going  between  them  "to  ar- 
range the  coupling  appliances"  was  not 
improper,  as  confusing  preparation  of 
coupler  for  impact  and  actual  coupling, 
since  both  acts  were  part  of  a  larger 
act  regulated  by  the  federal  Safety  Ap- 
pliance Act  of  March  2,  1893.  Texas  & 
P.  Ry.  Co.  V.  Sprole  (Tex.  Civ.  App.) 
202  S.  W.  985. 

Cited    witliout    definite    application, 

Oregon  Short  Line  R.  Co.  v.  U.  S.  (C. 
C.  A.)  234  F.  584;  U.  S.  v.  United 
Shoe  Machinery  Co.  (D.  C.)  234  F. 
127. 


§  8607.  (Act  March  2,  1893,  c.  196,  §  3.)     Refusing  insufficiently 
equipped  cars  from  connecting  lines. 

See  Oregon  Short  Line  R.  Co.  ▼.  U.       ed  Shoe  Machinery  Co.  (D.  C.)  234  F. 
S.  (C.  C.  A.)  234  F.  584;  V.  S.  v.  Unit-       127. 


§  8608.  (Act  March  2,  1893,  c. 

See  Oregon  Short  Line  R.  Co.  v.  U. 
S.  (C.  C.  A.)  234  F.  584;  U.  S.  v.  Unit- 
ed Shoe  Machinery  Co.  (D.  C.)  234  F. 
127. 

I.  Grabirons,  etc.— Requirements  and 

suffldencyd— Requirement  of  this  sec- 
tion, made  applicable  to  locomotive 
tenders  by  Comp.  St.  1916,  §  8613,  is 
not  satisfied  by  anything  less  than  lit- 
eral compliance  with  its  provisions.  St. 
Joseph  &  G.  I.  Ry.  Co.  v.  Moore,  37  S. 
Ct.  278,  243  U.  S.  311,  61  L.  Ed.  741, 
affirming  judgment  Moore  v.  St.  Joseph 
&  G.  I.  Ry.  Co.,  186  S.  W.  1035,  268 
Mo.  31. 

This  section  was  not  violated  by  us- 
ing a  car  having  a  grabiron  at  each 
side  at  one  corner  for  use  while  oper- 
ating the  pin  lever,  and  grabirons  on 
each  end  of  the  car  opposite  to  the  pin 
lever.  Boehmer  v.  Pennsylvania  R.  Co. 
(C.  C.  A.)  252  F.  553. 

The  Safety  Appliance  Acts  of  Con- 
gress    absolutely     require     handholds 
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above  footboards,  and  railroads  wiU  not 
be  permitted  to  substitute  for  them  un- 
coupling or  operative  levers.  Lemee  v. 
Texas  &  P.  Ry.  Co.,  75  So.  676,  141 
La.  769. 

Where  a  brakeman  employed  in  in- 
terstate commerce  is  injured  while  us- 
ing in  the  ordinary  mode  a  grabiron  not 
fastened  as  demanded  by  the  federal 
Safety  Appliance  Act,  the  company  is 
liable.  McNaney  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  157  N.  W.  650,  132  Minn. 
391. 

Duty  of  interstate  railroad  to  equip 
cars  with  safe  handholds,  as  required 
by  federal  Safety  Appliance  Act,  is  ab- 
solute, and  failure  to  comply  with  act 
renders  company  liable  to  employ^  in- 
jured by  such  failure.  Cramer  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (Minn,)  158 
N.  W.  796. 

Under  Federal  Safety  Appliance  Act, 
requiring  grabirons  on  cars,  any  rung 
on  the  ladder  is  as  much  a  grabiron  aa 
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the  nm;  on  the  top  of  the  car.    Kan- 
sas City,  M.   &  O.  By.   Co.   v.  Swift 
(Tex.  Ciy.  App.)  204  S.  W.  136. 
Mamtenance  of  a  handhold  on  each 
side  of  car  at  one  end  does  not  com- 
ply with  this  section,  as  act  contem- 
plates sach  handhold  upon  each  side  of 
car  near   eadi    end,    and    suspension 
dauae  of  order  of  Interstate  Commerce 
GommlsBion  of  March  13,  1911,  under 
Comp.  St  1916,  i  8619,  did  not  extend 
time  for  equipping  cars  with  four  hand- 
holds on  the ,  sides  as  order  did  not  re* 
lieve  carriers  from  complying  with  this 
section,  nor  did  it  relieve  carriers  from 
complying   with   positive   provision   of 
same  order  requiring  four   sill   steps, 
"one  near  each  end  on  each  side  of  the 
car,"  but  required  cars  to  be  at  once 
equipped  with  such  number  of  sill  steps. 
Ewing  ?.  Coal  &  Coke  Ry.  Co.   <W. 
Va.)  96   S.    E.   73,    certiorari    denied 
Coal  k  Coke  R.  Co.  v.  Ewing,  38  S.  Ct. 
583,  247  U.  S.  521,  62  L.  Ed.  1246. 

2.  —  Stato  regulation^— In  action 
for  brakeman's  death  by  fall  caused  by 
defective  handhold  on  car  in  interstate 
commerce,  the  case  was  governed  by 
federal  Safety  Appliance  Act  April  14, 
1910,  and  federal  Employers'  Liability 
Act  April  22,  1908.  Sullivan  v.  Min- 
neapoUs,  St.  P.  &  S.  S.  M.  Ry.  Co.,  167 
N.  W.  311,  167  Wis.  518. 

41/2.  —  Duty  to  warn  •mptoy^s^— A 
railroad's  failure  to  warn  either  an  ex- 
perienced brakeman  or  a  green  hand 
that  some  cars  of  an  older  style  had 
grabirons  on  only  two  corners,  while 
others  were  equipped  on  aU  four  cor- 
ners, was  not  negligence,  as  such  warn- 
ing would  have  added  nothing  to  their 
observation,  and  as  it  might  assume 
either  that  they  would  dot  act  without 
looking  or  had  already  learned  that 
they  could  not  rely  upon  a  safe  support. 
Boehmer  v.  Pennsylvania  R.  Co.  (C.  0. 
A.)  252  P.  553. 

6.  —  Coupling     and     uncoupling^— 

Laws  requiring  cars  to  be  equipped 
with  grabirons  was  not  confined  to  pro- 
tection of  employ^  only  when  engaged 
hi  coupling  or  uncoupling  cars,  and  car- 
riers are  liable  to  employes  when  any 
failare  to  obey  Safety  Appliance  Acts  is 
proximate  cause  of  injury.  Ewing  v. 
Coal  &  Coke  Ry.  Co.  (W.  Va.)  96  S. 
E.  73,  certiorari  denied  Coal  &,  Coke 
R.  Co.  V.  Ewing,  38  S.  Ct.  583,  247  U. 
8. 521,  62  L.  Ed.  1246. 

7.  Use  of  ear  In  Interstate  commeroe. 

-A  railroad  employ^  injured  by  break- 
ins  of  a  defective  handhold  while  set- 
ting brakes  on  a  car  loaded  with  intra- 
state freight  which  was  a  part  of  a 
string  of  cars  being  switched  at  the 
time  loaded  with  interstate  freight  had 
a  caase  of  action  under  the  federal  act 
ss  well  as  under  state  statutes  requir- 
ing that  cars  be  equipped  with  secure 
httdholds.  Texas  &  P.  Ry.  Co.  v. 
aerer  (Tex.  Civ.  App.)  183  S.  W. 
401 


See,  also,  {  8605,  note  8,  and  |  8606, 
note  6. 

8.  Aetlon  for  Injury  from  insufficient 
grabirons— Evidenee.— In  action  for 
death  of  a  railroad  employ^,  caused  by 
insecure  handhold  at  top  of  car  ladder, 
evidence  held  sufficient  to  show  that  in- 
secure handhold  caused  the  death. 
Cook  V.  Union  Pac.  R.  Co.  (Iowa)  158 
N.  W.  521. 

In  a  suit  by  employ^  for  injuries,  the 
mere  fact  that  a  handhold  gave  way, 
independent  of  other  circumstances 
showing  its  defective  or  unsafe  condi- 
tion, is  not  sufficient  to  establish  negli- 
gence by  a  railroad.  Baltimore  &  O. 
R.  Co.  V.  Smith,  184  S.  W.  1108,  169 
Ky.  593. 

Evidence  held  to  show  that  the  plain- 
tiff brakeman,  employed  in  interstate 
commerce,^  was  injured  because  the  ca- 
boose on  which  he  was  working  was 
equipped  with  an  insecure  grabiron  in 
violation  of  the  federal  Safety  Appli- 
ance Act,  and  that  defendant's  failure 
to  provide  a  safe  place  to  work  caused 
or  contributed  to  the  injury.  McNaney 
V.  Chicago,  R,  I.  &  P.  Ry.  Co.,  157  N. 
W.  650,  132  Minn.  391. 

9. Contributory      negligenoe^— A 

student  brakeman,  attempting  to  board 
a  car  to  reach  the  brakes,  and  who  at 
one  comer  of  the  car  put  his  hands  and 
feet  where  he  supposed  there  was  a 
grabiron  and  sill,  but  where  the  car  had 
grabirons  on  only  two  comers,  was 
guilty  of  contributory  negligence,  which, 
the  case  in  that  aspect  being  at  com- 
mon law,  was  a  defense  to  his  action 
for  injury.  Boehmer  v.  Pennsylvania 
R.  Co.  (C.  C.  A.)  252  F.  553. 

Railroad  employ^  injured  by  being 
caught  between  tender  and  car  while 
uncoupling  them  could  recover  if  tender 
was  not  equipped  with  grabirons  and 
automatic  couplers,  as  required  by  fed- 
eral Safety  Appliance  Act,  and,  if  ab- 
sence of  either  contributed  to  his  in- 
jury, Without  regard  to  c6ntril)utory 
negligence.  Moore  v.  St.  Joseph  &  G. 
I.  Ry.  Co.  (Mo.)  186  S.  W.  10:i5.    s 

Under  the  Safety  Appliance  Act  con- 
tributory negligence  is  not  a  defcDse, 
nor  does  it  constitute  mitigation  of 
damages.  Callicotte  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Mo.)  204  S.  W.  528. 

See,  also,  §  8(506,  note  18,  and  §  8612. 

II. Questions  for  J uryd— Whether 

a  violation  of  Safety  Appliance  Acts  of 
Congress  in  not  furnishing  handholds 
was  a  proximate  cause  of  the  death  of 
a  switchman  thrown  from  a  running 
board  was  a  question  of  fact.  Lomee  v. 
Texas  &  P.  Ry.  Co.,  75  So.  676,  141  La. 
769. 

12. I  nstruotions^— Instruction  for 

defendant  railroad  as  to  sufficiency  of 
handhold  or  grab  iron  within  this  sec- 
tion and  Comp.  St  1916,  §§  8613-8615, 
held  more  favorable  to  defendant  than 
the  law  authorized.  St.  Joseph  &  G. 
I.  Ry.  Co.  V.  Moore,  37  S.  Ct.  278,  243 
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U.  S.  311,  61  L.  Ed.  741,  affirming 
judgment  Moore  v.  St.  Joseph  &  G.  I. 
Ry.  Co.,  186  S.  W.  1035,  268  Mo.  31. 

In  an  action  against  a  carrier  by  a 
shipper's  employ6  for  injuries  sustain- 
ed by  a  grabiron  on  a  freight  car  giving 
way  while  plaintiff  was  repairing  the 
car  door  in  the  course  of  his  employ- 


ment, instructions  ad  to  carrier's  im- 
plied invitation  to  the  shipper's  serv- 
ants, to  make  proper  use  of  the  cars 
in  loading,  held  not  erroneous  as  sub- 
mitting the  federal  Safety  Appliance 
Act  (Comp.  St.  1916,  §  8605  et  seq.). 
Mississippi  Gent.  R.  Co.  y.  Lott  (Miss.) 
80  So.  277. 


§  8609.  (Act  March  2,  1893,  c.  196,  §  5.)  Standard  height  of 
drawbars. 

See  Oregon  Short  Line  R.  Co.  v.  U.       United  Shoe  Machinery  Co.  (D.  C.)  234 
S.    (C.   C.  A.)  234  F.  584;    U.   S.   v.       F.  127. 

§  8610.  (Act  March  2,  1893,  c.  196,  §  6,  as  amended,  Act  April  1, 
1896,  c.  87.)  Failure  to  equip  cars;  penalty;  logging  trains 
excepted. 


i.  Constitutional    law^See  i   8605, 
note  1.  • 

5.  Duty  imposed.— U.  S.  Comp.  St 
1916,  §  8621,  relating  to  automatic 
couplers,  and  providing  that  car  may  be 
moved  from  place  of  discovery  of  defect 
to  place  of  repair  without  incurring 
penalty  of  the  act,  or  of  this  section; 
but  "such  movement  ♦  ♦  ♦  shall  be 
at  the  sole  risk  of  carrier,"  does  not 
extend  carrier's  liability  for  defects  in 
couplings  outside  of  the  statutory  re- 
quirements. Buschalewski  v.  New  York 
Cent  R.  Co.  (Sup.)  173  N.  Y.  S.  506. 

6.  Interstate  trafflo.— See  §  8605,  note 
8,  §  8606,  note  6,  and  §  8608,  note  7. 

9.  Action  for  penalty— Burden  of 
proofd — ^Undcr  Safety  Appliance  Act 
1803,  as  amended  in  1903  and  1910, 
carrier  held  to  have  burden  of  showing 
that  hauling  of  cars  not  equipped  with 
automatic  couplers  was  justified  under 
Comp.  St.  1916.  §  8621.  Pennsylvania 
Co.  V.  U.  S.,  241  IT.  824,  154  C.  C.  A. 


526,  affirming  judgment  U.  S.  v.  Penn- 
sylvania Co.  (D.  C.)  237  F.  471. 

12. Evidenced— Agreed  facts  held 

not  to  show  as  matter  of  law  that 
movement  of  bad-order  cars  without 
automatic  couplers  was  justified  by  pos" 
sible  saving  in  effecting  repairs.  Penn* 
sylvania  Co.  v.  U.  S.,  241  F.  824,  154 
C.  C.  A.  526,  affirming  judgment  U.  S. 
V.  Pennsylvania  Co.  (D.  C.)  237  F. 
471. 

16.  Exception  in  favor  of  four  wheel- 
ed cars,  etCw— Federal  Safety  Appliance 
Act,  Act  of  March  2,  1893,  as  amend- 
ed by  Act  April  1,  1896,  applies  to 
Mght-wheel  standard  flat  cars,  though 
used  exclusively  for  carrying  logs, 
where  height  of  such  cars  from  top  of 
rail  to  center  of  coupling  exceeds  25 
inches.  U.  S.  v.  Northwestern  Pac.  R. 
Co.  (D.  C.)  235  F.  965. 

Cited    without    definite    application, 

Oregon  Short  Line  R.  Co.  v.  U.  S.  (C. 
C.  A.)  234  F.  584;  U.  S.  v.  United  Shoe 
Machinery  Co.  (D.  C.)  234  F.  127. 


§  8611.  (Act  March  2,  1893,  c.  196,  §  7.)     Extension  of  time  for 
compliance  with  act. 

See  Oregon  Short  Line  R.  Co.  v.  U.      United  Shoe  Machinery  Co.  (D.  C.)  234 
S.    (C.   C.  A.)  234  F.   584;    U.   S.   v.      F.  127. 


§  8612.  (Act  March  2,  1893,  c. 

See  Oregon  Short  Line  R.  Co.  v.  U. 
S.  (C.  C.  A.)  234  F.  584;  U.  S.  v. 
United  Shoe  Machinery  Co.  (D.  G.)  234 
F.  127. 

Assumption  of  risic^— A  railway  em- 
ploye's knowledge  of  a  violation  of  the 
safety  appliance  acts  does  not  har  his 
right  to  recover  for  injuries,  in  view  of 
this  section  and  Comp.  St.  1916,  | 
8622.  Texas  &  P.  Ry.  Co.  v.  Rigsby. 
86  S.  Ct.  482.  241  U.  S.  33,  60  L.  Ed. 
874,  affirming  judgment  222  F.  221,  138 
C.  C.  A.  51. 

Abandonment  by  plaintiff  of  his  claim 
under  federal  safety  appliance  acts  in 
action  based  on  them  and  Employers' 
Liability  Act,  for  injuries  to  a  brake- 
man  working  an  automatic  coupler,  did 
not  withdraw  all  evidence  of  defects  in 
coupler  so  as  to  establish  as  a  matter 
of  law,  assumption  of  risk.  St.  Louis 
&  S.  F.  R.  Co.  V.  Brown,  36  S.  Ct.  602, 
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196,  §  8.)     Assumption  of  risk. 

241  U.  S.  223.  60  L.  Ed.  966,  affirming 
judgment  (Okl.)  144  P.  1075. 

Under  Employers'  Liability  Act  and 
Safety  Appliance  Act,  assumption  of 
risk  held  not  a  defense  if  failure  to 
have  »power  brake  of  engine  in  work- 
ing order  contributed  in  whole  or  in 
part  to  the  employe's  death.  Union 
Pac.  R.  Co.  V.  HuxoU,  38  S.  Ct.  187, 
245  U.  S.  535,  62  L.  Ed.  455,  affirming 
judgment  HuxoU  v.  Union  Pac.  R.  Co., 
155  N.  W.  900,  99  Neb.  170. 

Under  this  section  and  Corap.  St. 
1916,  §§  8606,  8659,  8660,  and  federal 
Employers'  Liability  Act,  §§  3,  4.  ac- 
tion by  a  switchman  who  went  between 
cars  to  effect  coupling,  the  automatic 
coupler  being  defective,  cannot  be  de- 
feated on  ground  of  assumption  of  risk. 
St.  Lows  Merchants'  Bridge  Terminal 
Ry.  Co.  V.  Schuerman,  237  F,  1,  150 
C.  C.  A.  203. 


Ch.C) 


SAFETY  APPLIANCES 


§   8613 


Since  Safety  Appliance  Act  April  14» 
1910,  ameDdins:  Safety  Appliance  Act 
March  2,  1883,  impoaea  an  abaolute 
duty  to  keep  handholds  secare,  there 
is  no  assumption  of  risk  by  employe's 
continuing  to  work  with  knowledge  of 
its  yiolation.  Cook  ▼.  Union  Pac.  R. 
Co.  aowa)  158  N.  W.  621. 

Whether  a  railroad  employ^  assumes 
the  risk  of  a  defective  handhold  while 
hoarding  a  car  depends  on  whether  the 
railroad  had  authorized  him   to  board 
the  car.   Baltimore    &   O.   R.    Co.   y. 
Smith.  184  S.  W.  1108.  109  Ky.  693. 
In  view  of  federal  Employers'  Lia- 
hility  Act,  §  4  (U.  S.  Comp.  St.  1916,  § 
8680),  preventing .  ruling  that  employ^ 
assumed   risks    where    injury    results 
from  violation  of  Safety  Appliance  Act 
(U.  a  Comp.  St.  1916,  §  8606  et  seq.), 
where  the  Safety  Appliance  Act  does 
not  apply,  assumption  by  the  injured 
workman  of  the  risk  is  a  complete  de- 
fense.  HoUoway  ▼.  Missouri,  K.  &  T. 
By.  Co.  (Mo.)  208  S.  W.  27. 

In  brakeman's  action  based  on  feder- 
al Employers'  Liability  Act  (U.  S. 
Comp.  St  1916,  H  8667-^666)  for  in- 
juries by  reason  of  railroad's  use  of 
defective  coupler  in  yiolation  of  fed- 
eral Safety  Appliance  Act  (U.  S.  Comp. 
St  1916,  If  860&-8612),  the  defense  of 
asaomption  of  risk  held  not  available 


to  railroad  onder  federal  Employers' 
Liability  Act,  {  4  (U.  S.  Comp.  St 
1916,  §  8660).  Potter  y.  Los  Angeles  & 
S.  L.  R.  Co.  (Nev.)  177  P.  933. 

This  section  took  away  from  an  in- 
terstate carrier  the  defense  of  an  em- 
ploye's assumption  of  risk.  Chicago, 
R.  L  &  P.  Ry.  Co.  V.  Ray  (Okl.)  168  P. 
999,  certiorari  denied  38  S.  Ct  332,  62 
L.  Ed.  927. 

Contributory  n6i|ilgene6.^-8ee  §  8606, 
note  18,  and  {  8608,  note  9. 

Under  Kmployers'  Liability  Act 
April  22,  1908,  and  Safety  Appliance 
Act  March  2,  1893,  contributory  negli- 
gence held  not  a  defense,  nor  to  dimin- 
ish the  damages  if  failure  to  have 
power  brake  in  working  order  contribut- 
ed in  whole  or  in  part  to  employe's 
•death.  Union  Pac.  R  Co.  v,  HuxoU, 
38  S.  Ct  187,  245  U.  S.  535,  62  L.  Ed. 
455,  a£Birming  judgment  HuxoU  v.  Un- 
ion Pac.  R.  Co.,  155  N.  W.  900,  99  Neb. 
170. 

Under  this  section  and  Comp.  St. 
1916,  §1  8606,  8659,  8660,  action  by  a 
switchman  who  went  between  cars  to 
effect  a  coupling,  the  automatic  cou- 
pler being  defective,  cannot  be  defeated 
on  ground  of  contributory  negligence. 
St.  Louis  Merchants'  Bridge  Terminal 
Ry.  Co.  V.  Schuerman,  237  F.  1,  150  C. 
C.  A.  203. 


§  8613.  (Act  March  2,  1903,  c.  976,  §  1.)     Safety  Appliance  Act 
of  1893  extended. 

See  Louisville  &  N.  R  Co.  v.  Layton, 
37  S.  Ct.  456,  61  L.  Ed.  931;  U.  S.  v. 
United  Shoe  Machinery  Co.  (D.  C.) 
234  F.  127. 

I.  Constitutional  iaw.F-See  i  8606, 
note  1. 

4.  duty  Imposed^Interstate  railway 
companies  are  liable,  irrespective  of 
negligence,  to  maintain  the  safety  ap- 
pliances which  under  the  acta  of 
March  2,  1898,  March  2,  1903,  and 
April  14,  1910,  must  be  installed  on 
nilway  cars  used  on  an  interstate 
railroad.  Texas  &  P.  Ry.  Co.  v.  Rigs- 
by,  36  S.  Ct.  482,  241  U.  S.  33,  60  L. 
Ed.  874,  affirming  judgment  222  F.  221, 
138  C.  C.  A.  51. 

Boquirement.  of  Comp.  St.  1916,  | 
8608,  made  applicable  to  locomotive 
tenders  by  this  section,  is  not  satisfied 
by  anything  less  than  literal  compliance 
with  its  provisions.  St  Joseph  &  G.  I. 
By.  Co.  V.  Moore,  37  S.  Ct.  278,  243 
U.  8.  311,  61  L.  Ed.  741,  affirming  judg- 
ment Moore  v.  St.  Joseph  &  G.  I.  Ry. 
Co..  186  S.  W.  1035,  268  Mo.  31. 

Safety  Appliance  Act  March  2,  1893, 
c.  196,  as  amended  by  Act  Cong.  March 
2. 1903,  c.  976,  and  Act  Cong.  April  14, 
1910,  c.  160,  is  mandatory.  Ewing  v. 
Goal  &  Coke  Ry.  Co.  (W.  Va.)  96  S. 
E.  73,  certiorari  denied  Coal  &  Coke  R 
Co.  V.  Ewing,  38  S.  Ct.  683,  247  U.  S. 
521, 82  L.  Ed.  1246. 


8.  Trains,  locomotives,  tenders,  oars 
oto.— In  gonerel.— /Train  brake  provision 
of  Safety  Appliance  Act,  as  extended 
by  this  section  and  Comp.  St.  1916,  §f 
8614,  8615,  held  to  apply  to  bad-order 
cars  chained  together  with  engine,  ten- 
der,  and  caboose,  Pennsylvania  Co.  v. 
U.  S.,  241  F.  824,  154  C.  C.  A.  526,  af- 
firming judgment  United  States  v. 
Pennsylvania  Co.   (D.  C.)  237  F.  471. 

9.  ..^  When  used  on  any  railroad 
engagod  In  Intorstato  com m 01100.^-366  f 

8605,  note  8,  {  8606,  note  0,  and  §  8608, 
note  7. 

Safety  Appliance  Act  March  2,  1893, 
c.  196,  as  amended  by  Act  Cong.  March 
2,  1903,  c.  976,  and  Act  Cong.  April  14, 
1910,  c.  160,  is  mandatory,  and  includes 
employes  injured  through  failure  to 
comply  with  its  terms  though  engaged 
in  duties  not  connected  with  interstate 
commerce.  Ewing  v.  Coal  &  Coke  Rv. 
Co.  (W.  Va.)  96  S.  E.  73^  certiorari  de- 
nied Coal  &  Coke  R.  Co.  v.  Ewing,  38 
S.  Ct.  583,  247  U.  S.  521,  62  L.  Ed. 
1246. 

1 1.  Cars  usod  upon  street  railways.— 
Electric  motors  and  trains  on  interstate 
interurban  electric  railroad  held  brought 
within  Safety  Appliance  Act  by  this 
section  and  Comp.  St.  1916,  §  8614. 
Spokane  &  I.  E.  R.  Co.  v.  Campbell, 
36  S.  Ct.  683,  241  U.  S.  497,  60  L.  Ed. 
1125,  affirming  judgment  217  F.  518. 
133  C.  C.  A.  370. 
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The  Bailway  Safety  Appliance  Act, 
as  amended  by  Act  March  2,  1903,  ap- 
plies to  the  hauling  of  an  ordinary 
freight  car  by  an  electric  locomotive  on 
an  interstate  interurban  railway.     In- 


ternational Ry.  Co.  ▼.  U.  S.,  238  P.  317, 
151  O.  C.  A.  333. 
Citeil    without    definite    appiioation, 

People  of  Porto  Rico  v.  American  R. 
Co.  of  Porto  Rico  (C.  O.  A.)  254  P.  369. 


§  8614.  (Act  March  2,  1903,  c.  976,  §  2.)     Power  or  train  brakes. 


See  U.  S.  V.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127. 

Interurban  rai  I  way  w— Electric  motors 
and  trains  on  interstate  interurban 
electric  railroad  held  brought  within 
Safety  Appliance  Act  by  this  section 
and  Comp.  St  1916,  §  8613.  Spokane 
&  I.  E.  R.  Co.  V.  Campbell,  36  S.  Ct. 


683,  241  U.  S.  497,  60  L.  Ed.  1125,  af- 
firming judgment  217  P.  518,  133  C.  C. 
A.  370. 

Cited    without    definite    application, 

People  of  Porto  Rico  v.  American  R. 
Co.  of  Porto  Rico  (C.  O.  A.)  254  P. 
369. 


§  8615.  (Act  March  2,  1903,  c.  976,  §  3.)     EflFective  date  of  act; 
effect  on  prior  acts. 

Cited     without    definite    application,       369;    U.  S.  v.  United  Shoe  Machinery 
People  of  Porto  Rico  v.  American  R.       Co.  (D.  C.)  234  F.  127. 
Co.  of  Porto  Rico   (C.  C.  A.)  254  F. 

§  8617.  (Act  April  14,  1910,  c.  160,  §  1.)     Application  of  act 

See  Louisville  &  N.  R.  Co.  v.  Layton, 
37  S.  Ct.  456,  61  L.  Ed.  931;  U.  S.  v. 
Pennsylvania  R.  Co.  (D.  O.)  239  F.  576; 
Bergeron  v.  Texas  &  P.  Ry.  Co.  (La.) 
80  So.  262. 

Constitutionallty^See  §  8605,  note  1. 

Construction.— Safety  Appliance  Act 
March  2,  1893,  c.  196.  as  amended  by 
Act  Cong.  March  2,  1903,  c.  976.  and 
Act   Cong.   April   14,   1910,  c.   160,  is 

§  8618.  (Act  April  14,  1910,  c. 
quired;  exception. 

PieadinOd— Petition  in  switchman's  ac- 
tion for  injury  held  to  show  that  prox- 
imate cause  of  the  injury  was  an  in- 
secure sill  step  required  to  be  provided 
for  all  cars  by  this  section;  and  al- 
lowance of  an  amendment  adding  charge 
of  negligence  in  respect  to  condition  ot 
track  contributing  to  injury  was  error. 
Atlantic  Coast  Line  R.  Co.  v.  Kennedy 
(Ga.  App.)  92  S.  E.  973. 

Construction^— A  switchman  on  an  in- 
terstate railway,  injured  through  a  de- 
fect in  a  handhold  on  a  box  car  which 
he  used  on  descending  after  setting  a 
brake  operated  from  the  roof  of  the 
car,  is  within  the  safety  appliance  act 
as  amended  by  this  section.  Texas  & 
P.  Ry.  Co.  V.  Rigsby,  36  S.  Ct.  482, 
241  U.  S.  33,  60  L.  Ed.  874,  affirming 
judgment  222  F.  221,  138  C.  C.  A.  51. 
The  requirements  of  this  section  could 
not  be  suspended  by  the  Interstate 
Commerce  Commission  under  the  pro- 
viso in  Comp.  St.  1916,  §  8619.  Illinois 
Cent.  R.  Co.  v.  Williams,  37  S.  Ct.  128, 
61  L.  Ed.  437. 

Under  Act  March  2,  1893,  Act  April 
1,  1890,  Act  March  2,  1903,  and  this 
section,  permitting  use  of  hand  brakes 
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mandatory*  and  embraces  cars  used  on 
any  highway  of  interstate  commerce 
whether  then  employed  in  such  com- 
merce or  not,  and  includes  employes  in- 
jured through  failure  to  comply  with 
its  terms,  though  engaged  in  duties 
not  connected  with  interstate  com- 
merce. Ewing  V.  Coal  &  Coke  Ry.  Co., 
96  S.  E.  73,  certiorari  denied  Coal  & 
Coke  R.  Co.  V.  Ewing,  38  S.  Ct  583, 
247  U.  S.  521,  62  L.  Ed.  1246. 

160,  §  2.)  Safety  equipment  re- 
in connection  with  required  power 
brakes  held  unlawful.  U.  S.  ▼.  Great 
Northern  Ry.  Co.,  229  F.  927,  144  .C. 
C.  A.  209, 

Since  this  section  imposes  an  absolute 
duty  to  keep  handholds  secure,  there 
is  no  assumption  of  risk  by  employe's 
continuing  to  work  with  knowledge  of 
its  violation.  Cook  v.  Union  Pac.  R. 
Co.  (Iowa)  158  N.  W.  521. 

Extension  of  time  to  carriers  to  com- 
ply with  Interstate  Commerce  Commis- 
sion's order  of  March  13,  1911,  was  a 
valid  suspension  only  to  defer  standard- 
ization of  appliances,  and  did  not  excuse 
necessity  of  at  once  equipping  each  car 
with  four  sill  steps  sufficient  under 
Safety  Appliance  Act  March  2,  1893,  c. 
196,  as  amended  by  Act  Cong.  March  2, 
1903,  c.  976,  and  this  section.  Ewing 
V.  Coal  &  Coke  Ry.  Co.  (W.  Va.)  96  S. 
E.  73,  certiorari  denied  Coal  &  Coke  R, 
Co.  V.  Ewing,  38  S.  Ct.  583,  247  U.  S. 
521,  62  L.  Ed.  1246. 

Cited  without  definite  appiioation, 
Sullivan  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  Ry.  Co.,  167  N.  W.  311,  167  Wis. 
518. 
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§  8619.  (Act  AprO  14,  1910,  c.  160 

See  Illmois  Gent.  R.  Go.  v.  Williams, 
37  S.  Ct.  128,  61  L.  Ed.  437. 

Extaading  time  to  comply  with  aot^— 
The  reQuirement  of  Gomp.  St.  1916,  | 
8618,  that  cars  having  ladders  shall  also 
be  equipped  with  secure  handholds  or 
;rab  irons  on  the  roofs  at  the  tops  of 
each  ladders,  was  not,  and  could  not  be, 
suspended  by  an  order   of  the   Inter- 
state   Commerce     Commission,     made 
pursuant  to  this  section,  which,  after 
directing  the  Gommission  to  standard- 
ize the  safety  appliances  called  for  by 
I  8618,  provided  that  the  Commission, 
upon  full  hearing  and  for  good  cause, 
might  extend   the  period  within  which 
any  common  carrier  should  comply  with 
the  providons  of  this  section  with  re- 
spect  to  the  equipment  of  cars  actual- 
ly in  service  upon  the  date  of  the  pas- 
sage of  the  act:    The  sole  function  of 
such  proviso  is  to  give  the  Commission 
the  discretionary   power   and   duty   of 
determining  the  length  of  time  wUich 
the  carrier  shall  be  allowed  to  make  the 
safety  appb'ances  called  for  by  |  8618 
conform  to  the  uniform  standards  which 
the  Commission,  under  this  section,  was 
to  prescribe.    Illinois  Cent.  R.  Co.  v. 
Williams,  37  S.  Ct.  128,  61  L.  Ed.  437. 
Under  this  section,  held,  that  the  pro- 
viso  allowing    the    hauUng    to    repair* 
points  of  cars  becoming  defective  while 
in  service  applies  to  freight  cars  built 
before  July  1,  1911,  without  safety  ap- 
pliances,  where   extension   granted   by 
Interstate   Commerce   Commission  for 
equipment  of  cars  with  such  appliances 
had  not  expired.    U.  S.  v,  Pennsylvania 
Co.  (D.  C.)  237  F.  471. 
The  duty  of  railroads  under  the  pro- 


,  §  3.)     Standardized  equipment. 

visions  of  Act  Gong.  April  14,  1910, 
amending  Safety  Appliance  Act  March 
2.  1893,  is  not  affected  by  grant  to  rail- 
roads by  the  Interstate  Commerce 
Commission  of  extension  of  time  with- 
in which  to  conform  to  standards  fixed 
by  the  commission  as  to  handholds,  un- 
der this  section;  nor  is  defense,  that 
car  on  which  injury  occurred  was  one 
in  actual  use  at  time  of  taking  effect 
of  act  and  hence  excepted  from  re- 
quirements thereof  by  order  of  Inter- 
state Commerce  Gommission,  availa- 
ble unless  pleaded  and  proved.  Cook  v. 
Union  Pac.  R.  Go.  (Iowa)  158  N.  W. 
521. 

Extension  of  time  to  carriers  to  com- 
ply with  Interstate  Commerce  Com- 
mission's order  of  March  13,  1911,  was 
a  valid  suspension  only  to  defer  stand- 
ardization of  appliances,  and  did  not 
excuse  necessity  of  at  once  equipping 
each  car  with  four  sill  steps  sufficient 
under  Safety  Appliance  Act  March  2, 
1893,  c  196,  as  amended  by  Act  Cong. 
March  2,  1903,  c.  976,  and  Act  Cong. 
April  14,  1910,  c.  160;  nor  did  it  extend 
time  for  equipping  cars  with  four  hand- 
holds on  the  sides.  Ewing  t.  Coal  & 
Coke  Ry.  Co.  (W.  Va.)  96  S.  E.  73,  cer- 
tiorari denied  Coal  &  Coke  R.  Co.  v. 
Bwing,  38  S.  Ct,  583,  247  V.  S.  621, 
62  li.  Ed.  1246. 

Judicial  notice^— The  designation  of 
safety  appliances  by  an  order  of  the  In- 
terstate Commerce  Commission,  under 
this  section,  is  a  matter  judicially  no- 
ticed only  when  the  court's  attention 
is  called  to  it.  Christy  v.  Wabash  R. 
Co.  (Mo.  App.)  191  S.  W.  241. 


§  8621.  (Act  April   14,   1910,  c. 
cars. 

Defective  oars^-The  proviso  of  this 
section  need  not  be  strictly  construed 
against  the  carrier,  and  fact  that  it 
applies  to  "any  car"  does  not  exclude 
from  its  operation  cars  in  trains.  Erie 
R.  Co.  V.  U.  S..  240  F.  28,  153  G.  G. 
A.  64. 

The  proviso  prohibits  only  the  hauling 
of  cars  with  chains  in  commercial  or 
revenue  trains,  and  permits  the  hauling 
of  other  defective  cars  to  repair  shops  in 
sach  trains.    Id.  , 

Under  Safety  Appliance  Act  1893,  as 
amended  in  1903  and  1910,  carrier  held 
to  have  burden  of  showing  that  hauling 
of  cars  not  equipped  with  automatic 
couplers  was  justified  under  this  sec- 
tion, and  agreed  facts  held  not  to  show 
as  matter  of  law  that  movement  of  bad- 
order  cars  without  automatic  couplers 
was  justified  by  possible  saving  in  ef- 
fecting repairs.  Pennsylvania  Co.  v.  U. 
S..  241  F.  824, 164  G.  G.  A.  626,  affirm- 
ing judgment  IT.  S.  ▼.  Pennsylvania  Co. 
0).  C.)  237  F.  471. 

No  duty  rests  upon  a  carrier  to  accept 
from  a  connecting  line  a  car  equipped  in 


160,  §  4.)     Penalties;    defective 

violation  of  the  Safety  Appliance  Act, 
and  carrier  held  not  subject  to  penalties, 
under  Act  April  14,  1910,  for  handling 
defective  car  in  disconnecting  it  from 
other  cars  and  redelivering  it  to  the  con- 
necting carrier.  Baltimore  &  O.  S.  W. 
R.  Co.  V.  U.  S.,  242  F.  420,  155  C.  C.  A. 
196. 

Hauling  of  car  to  point  where  defec- 
tive equipment  can  be  repaired  held  not 
within  proviso  of  this  section,  if  the 
carrier  hauling  it  received  it  from  a 
connecting  carrier  with  its  equipment 
in  a  defective  condition ;  but  fact  that 
car  with  defective  equipment,  being 
hauled  for  repair,  is  hauled  in  connec- 
tion with  cars  in  commercial  use,  does 
not  take  the  case  out  of  the  proviso 
of  this  section.    Id. 

Where  loaded  cars,  which  were  discov- 
ered to  be  defective  while  in  transit  and 
had  to  be  moved  to  be  repaired,  were  al- 
so used  for  the  purpose  of  transporting 
their  contents  to  the  consignees,  the 
vague  presumption  that  every  one  does 
his  duty  is  not  sufficient  to  make  an  af- 
firmative showing  that  deliveries  involv- 
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ed  no  more  handling  of  the  cars  than 
unloading  or  transferring  their  loads» 
and  so  was  permissible  under  this  sec- 
tion. Denver  &  R.  G.  E.  Co.  v.  U.  S. 
(C.  C.  A.)  249  F.  822. 

Movement  of  car  discovered  to  be  de- 
fective while  in  transit  is  restricted  to 
what  is  necessary  for  repair,  and,  if  de* 
feet  can  be  repaired  at  point  of  discov- 
ery, it  cannot  be  moved  at  all  without 
liability  on  part  of  railroad  company; 
and  when  Car  is  hauled  past  nearest  re- 
pair point  at  which  supply  of  men  and 
materials  is  kept  adequate  for  making 
repairs  required,  this  justifies  holding 
that  law  is  violated,  unless  there  is 
showing  of  special  reason  for  movement, 
and  it  is  not  sufficient  explanation  that 
only  branch  line  cars  were  repaired  at 
intermediate  repair  points.    Id. 

Under  this  section  it  is  a  violation  for 
railroad  company  to  operate  chained 
cars  in  train  made  up  of  other  defective 
cars,  which  cars,  however,  were  used 
for  making  deliveries  and  were  set  out 
at  various  points.    Id. 

Saftey  Appliance  Act  March  2,  1893, 
as  amended  April  14, 1910,  does  not  per< 
mit  railway  company  to  move  without 
penalty  from  one  point  to  another  de- 
fective car,  not  known  to  be  defective, 
and  which  is  not  so  moved  for  purpose 
of  repair,  although  in  fact  it  is  hauled 
to  nearest  available  point  for  repair, 
nor  are  government  inspectors,  discov- 
ering defective  condition  of  cars,  bound 
to  report  that  fact  to  railroad  company, 
that  defects  may  be  remedied  before  cars 
are  moved.  Chesapeake  &  O.  Ry.  Co. 
V.  U.  S.  (C.  C.  A.)  249  F.  805,  affirming 
judgment  U.  S.  v.  Chesapeake  &  O.  R. 
Co.  (D.  C.)  242  F.  161. 

The  duty  of  a  railroad  company  to 
comply  with  the  safety  appliance  acts  is 
absolute,  and. movement  of  car  without 
statutory  equipment  in  proper  repair 
cannot  be  excused  unless  it  falls  within 
the  proviso  of  this  section.  U.  S.  v. 
Chicago  &  A.  R.  Co.  (0.  O.  A.)  250  F. 
101. 


Railroad  company  engaged  in  Inter- 
state commerce,  which  allowed  lumber 
company  to  operate  over  portion  of  its 
tracks  trains  not  equipped  as  required, 
held  liable  to  penalty  imposed  by  federal 
Safety  Appliance  Act  on  railroad  haul- 
ing, or  permitting  to  be  hauled,  over  its 
tracks  defectively  equipped  trains.  U. 
S.  V.  Northwestern  Pac.  R.  Co.  (D.  C.) 
235  F.  965. 

A  railroad  company  seeking  to  justify, 
under  the  proviso  of  federal  Safety  Ap- 
pliance Act  April  14,  1910,  the  move- 
ment of  bad-order  cars  not  equipped  as 
required,  has  the  burden  of  showing 
that  it  falls  within  the  proviso,  and  can- 
not justify  operation  of  bad-order  cars 
without  showing  that  cars  could  not  rea- 
sonably have  been  repaired,  so  as  to 
permit  the  use  of  air  brakes,  nor  can  it 
justify  hauling  defective  cars  past  the 
nearest  repair  points  to  distant  points 
on  the  ground  that  there  was  a  conges- 
tion of  work  at  the  nearest  points.  U. 
S.  V.  Pennsylvania  Co.  (D.  C.)  237  F. 
471. 

The  "nearest  available"  point  for  re- 
pairs, to  which  Safety  Appliance  Act  al- 
lows a  defective  car  to  be  hauled  with- 
out penalty,  does  not  depend  on  mere 
distance,  and,  is  a  matter  of  business 
judgment,  on  which  good-faith  derision 
of  those  in  charge  has  weight.  U.  S.  v. 
•Boston  &  M.  R.  R.  (D.  C.)  243  F.  795. 

This  section  is  an  extending  act  only 
in  declaring  carriers  shall  not  escape 
liability  to  employes  for  the  reason  that 
cars  with  appliances  not  meeting  with 
statutory  requirements  are  bejng  moved 
for  repair,  and  does  not  extend  carrier's 
liability  for  defects  in  couplings  outside 
of  the  statutory  requirements.  Busch- 
alewski  v.  New  York  Cent.  R.  Co-  (Sup.) 
173  N.  Y.  S.  506. 

Under  this  section,  repairs  to  defec- 
tive couplers  must  be  made  on  the  spot, 
and  it  is  unlawful  to  move  the  car. 
Lorick  v.  Seaboard  Air  line  Ry.  (S.  C.) 
93  S.  B.  332. 


§  8622.  (Act  April  14,  1910,  c.  160,  §  5.)     Liability  for  usitfg  de- 
fective  car;  prior  acts  continued  in  force. 


Liabiiity^— A  railway  employe's  knowl- 
edge of  a  violation  of  the  safety  appli- 
ance acts  does  not  bar  his  right  to  re- 
cover fpr  injuries,  in  view  of  this  sec- 
tion and  Comp.  St.  1916,  §  8612.  Tex- 
as &  P.  Ry.  Co.  V.  Rigsby,  36  S.  Ct 
482,  241  U.  S.  33.  60  L.  Ed.  874,  af- 
firming judgment  222  F.  221,  138  C.  C. 

A.  51. 

Interstate  railway  companies  are  li- 
able, irrespective  of  negligence,  to 
maintain  the  safety  appliances  which 
under  the  acts  of  March  2,  1893,  March 
2,  1903,  and  April  14,  1910,  must  be 
installed  on  railway  cars  used  on  an 
interstate  railroad.    Id. 

As  this  section  declares  that  nothing 
herein   shall  be  held  or  construed  to 
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relieve  any  common  carrier  from  any 
provisions  of  original  Safety  Appliance 
Act,  as  amended  by  Act  April  1,  1896, 
c.  87,  and  Act  March  2,  1903,  c.  976, 
requirement  that  freight  cars  should 
be  equipped  with  hand  brakes  does  not 
justify  a  railroad  company  in  directing 
their  brakemen  to  use  the  same  on  de- 
scent of  a  long  grade.  Grand  Rapids  & 
I.  Ry.  Co.  V.  U.  S.,  249  F.  650,  161  C. 
C.  A.  5G0,  affirming  judgment  U.  S.  v. 
Grand  Rapids  &  I.  Ry.  Co.  (D.  C.) 
244  F.  609. 

Cited    without    definite    application, 

Pennsylvania  Co.  v.  TJ.  S.  (C.  C.  A,) 
241  F.  824;  Baltimore  &  O.  S.  W.  R. 
Co.  V.  U.  S.  (C.  C.  A-)  242  F.  420. 


Ch.  Q  SAFETY  APPLIANCES  §   8633 

§8630.  (Act  Feb.  17,  1911,  c.   103,  §   1.)     Common  carriers  to 
whom  act  applies;  "railroad"  and  "employes^'  defined. 

See  notes  under  |  8639a,  poet.  cial  inspection  of  locomotives  engaged 
Application  of  aot«— Boiler  Inspection  ^  interstate  commerce  under  rules  of 
Act  has  no  application  to  injury  to  Interstate  Commerce  Commission,  did 
switch  foreman  who,  after  riding  in  not  change  railroad's  legal  duty  to  ex- 
front  of  engine  with  back  to  boiler,  had  ercise  ordinary  care  to  keep  its  machin- 
his  clothing  caught  by  jagged  end  of  cry  in  reasonably  safe  condition,  so  that 
bar  projecting  beyond  footboard  brace,  the  fact  that  an  appliance  is  not  con- 
and  fell  and  was  injured.  Miller  v.  demned  upon  inspection  is  not  conclu- 
Chicago.  B.  &  Q.  R.  Co.  (Minn.)  167  sive  on  question  of  whether  it  Is  a  safe 
N.  W.  117.  appliance.    Lancaster  &  Wight  v.  Allen 

Act  Cong.  Feb.  17,  1911   (Comp.  St.  (Tex.  Civ.  App.)  207  S.  W.  984. 
1916,  II  8630-8639),  providing  for  offi- 

§  8631.  (Act  Feb.  17,  1911,  c.  103,  §  2.)  Use  of  locomotive,  un- 
less boiler,  etc.,  safe,  unlawful ;  inspection  and  tests  of  boilers. 

This  section   does   not   prevent   lia-  as  to  assumption  of  risk.    Great  North- 

bility  for   injury   or   death .  caused   by  ern  Ry.  Co.  v.  Donaldson,  38  S.  Ct  230, 

feature  of   construction   which   is   un-  246  U.  S.  121,  62  L,  Ed.  616,  Ann,  Cas. 

■afe,  though  not  disapproved  by  the  fed-  1918C,  581,  affirming  judgment  Donald- 

eral  boiler  inspector,  and  is  a  statute  son  v.  Great  Northern  Ry.  Co.,  154  P. 

enacted   for    the    safety    of    employes,  133,  89  Wash.  161. 
within  Employers'   Liability   Act,   {  4, 

§  8632.  (Act  Feb.  17,  1911,  c.  103,  §  3,  as  amended.  Act  June  26, 
1918,  c.  105,  §  1.)  Inspection  of  locomotive  boilers  and  appur- 
tenances ;  chief  inspectors. 

There  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  chief  inspector  and  two  assistant  chief 
inspectors  of  locomotive  boilers,  who  shall  have  general  superintend- 
ence of  the  inspectors  hereinafter  provided  for,  direct  them  in  the 
duties  hereby  imposed  upon  them,  and  see  that  the  requirements  of 
this  Act  and  the  rules,  regulations,  and  instructions  made  or  given 
hereunder  are  observed  by  common  carriers  subject  hereto.  The 
said  chief  inspector  and  his  two  assistants  shall  be  selected  with  ref- 
erence to  their  practical  knowledge  of  the  construction  and  repair- 
ing of  boilers,  and  to  their  fitness  and  ability  to  systematize  and  car- 
ry into  effect  the  provisions  hereof  relating  to  the  inspection  and 
maintenance  of  locomotive  boilers.  The  chief  inspector  shall  re- 
ceive a  salary  of  $5,000  per  year  and  the  assistant  chief  inspectors 
shall  each  receive  a  salary  of  $4,000  per  year;  and  each  of  the  three 
shall  be  paid  his  traveling  expenses  incurred  in  the  performance  of 
his  duties.  The  office  of  the  chief  inspector  shall  be  in  Washington, 
District  of  Columbia,  and  the  Interstate  Commerce  Commission 
shall  provide  such  stenographic  and  clerical  help  as  the  business  of 
the  offices  of  the  chief  inspector  and  his  said  assistants  may  require. 
(36  Stat.  914.  40  Stat.  616.) 

TbiB  section  was  amended  by  Act  June  26,  1918,  c.  105,  |  1,  cited  above,  by 
bcreasing  the  salary  of  the  chief  inspector  from  $4,000  to  $5,000  per  year, 
and  by  increasing  the  salaries  of  the  chief  assistant  inspectors  from  $3,000  to 
$4,000  per  year.  Section  2  of  said  amendatory  act  provided  that  nothing  in 
said  amendatory  act  should  be  construed  as  amending,  altering,  or  repealing 
any  of  the  other  provisions  of  the  sections  amended. 

§  8633.  (Act  Feb.  17,  1911,  c.  103,  §  4,  aa  amended,  Act  June  26, 
1918,  c.  105,  §  1.)  Same;  inspection  districts;  appointment  of 
inspectors,  and  assignment  to  districts ;  salaries  and  expenses ; 
examinations  oi  applicants ;  disqualifications. 

Immediately  after  his  appointment  and  qualification  the  chief  in- 
spector shall  divide  the  territory  comprising  the  several  States  the 
Territories  of  New  Mexico  and  Arizona,  and  the  District  of  Colum- 
bia  into  fifty  locomotive  boiler-inspection  districts,  so  arranged  that 
the  service  of  the  inspector  appointed  for  each  district  shall  be  most 
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effective,  and  so  that  the  work  required  of  each  inspector  shall  be 
substantially  the  same.  Thereupon  there  shall  be  appointed  by  the 
Interstate  Commerce  Commission  fifty  inspectors  of  locomotive 
boilers.  Said  inspectors  shall  be  in  the  classified  service  and  shall 
be  appointed  after  competitive  examination  according^  to  the  law 
and  the  rules  of  the  Civil  Service  Commission  governing:  the  classi- 
fied service.  The  chief  inspector  shall  assign  one  inspector  so  ap- 
pointed to  each  of  the  districts  hereinbefore  named.  Each  inspec- 
tor shall  receive  a  salary  of  $3,000  per  year  and  his  traveling  ex- 
penses while  engaged  in  the  performance  of  his  duty.  He  shall  re- 
ceive in  addition  thereto  an  annual  allowance  for. office  rent,  station- 
ery, and  clerical  assistance,  to  be  fixed  by  the  Interstate  Commerce 
Commission,  but  not  to  exceed  in  the  case  of  any  district  inspector 
six  hundred  dollars  per  year.  In  order  to  obtain  the  most  compe- 
tent inspectors  possible,  it  shall  be  the  duty  of  the  chief  inspector  to 
prepare  a  list  of  questions  to  be  propounded  to  applicants  with  re- 
spect to  construction,  repair,  operation,  testing,  and  inspection  of 
locomotive  boilers,  and  their  practical  experience  in  such  work, 
which  list,  being  approved  by  the  Interstate  Commerce  Commis- 
sion, shall  be  used  by  the  Civil  Service  Commission  as  a  part  of  its 
examination.  No  person  interested,  either  directly  or  indirectly,  in 
any  patented  article  required  to  be  used  on  any  locomotive  under 
supervision  or  who  is  intemperate  in  his  habits  shall  be  eligible  to 
hold  the  office  of  either  chief  inspector  or  assistant  or  district  in- 
spector.    (36  Stat.  914.  40  Stat.  616.) 

This  section  was  amended  by  Act  Jnne  26,  1918,  c.  105,  §  1,  cited  above,  by 
increasini^  the  salaries  of  the  district  inspectors  from  $1,800  to  $3,000  per 
year.    See,  also,  note  to  §  8632. 

§  8639a«  (Act  March  4,  1915,  c.  169,  §  1.)     Boiler  Inspection  Act 
extended. 

See  note  under  §  8630,  ante. 

State  regulation.— Locomotive  Head- 
light Law  (Acts  Ala.  1915,  p.  257)  has 
no  application  to  engines  engaged  in  in- 
terstate commerce,  unaer  Oomp.  St. 
1016,  i  8631a,  as  amended  by  this  sec- 
tion having  excluded  states  from  right 
to  legislate  on  matter  of  interstate  lo- 
comotive equipment.  [Response  of 
Supreme  Court  to  certified  question.] 
Louisville  &  N.  R.  Co.  v.  State  (Ala. 
App.)  76  So.  605. 

In  action  for  death  of  fireman  engag- 
ed in  interstate  commerce,  Act  Cong. 

C1710) 


Feb.  17, 1911  (Comp.  St.  1916,  §§  8630- 
8639).  as  amended  by  Act  Cong.  March 

4,  1915  (Comp.  St.  1916,  §§  8639a- 
8G39d),  and  the  regulations  of  the  In- 
terstate Commerce  Commission,  consti- 
tute the  law  of  the  case.  Lancaster  & 
Wight  V.  Allen  (Tex.  Civ.  App.)  207  S. 
W.  984. 

Cited     without    definite    application, 

Vandalia  R.  Co.  v.  Public  Service  Com- 
mission of  Indiana,  37  S.  Ct  93,  242  U. 

5.  255,  61  L.  Ed.  276,  affirming  judg- 
ment Same  v.  Railroad  Commission  of 
Indiana,  101  N.  E.  85,  182  ind.  382. 
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CHAPTER  D— CARE  OF  ANIMALS  IN  TRANSIT 

§  8651.  (Act  June  29,  1906,  c.  3594,  §  1.)     Transportation  of  an- 
imals ;  twenty-eight  hour  law. 


See  U.  S.  V.  Watson- Durand-Kasper 
Grocery  Co.   (D.  C.)  251  F.  310. 

2.  Scope  and  purpose  of  aot^^A  rail- 
road can  dectine  to  accept  a  shipment 
of  live  stock  by  showing  that  its  stock- 
yard, where  it  is  required  to  rest  cat- 
tle in  transit  by  federal  statute,  is  in- 
fected with  a  contagious  disease,  of 
which  it  had  no  knowledge  in  time  to 
remedy  the  condition.  Nashville,  C.  & 
St  L.  Ry.  V.  Farrell  &  Braley  (Ala. 
App.)  70  So.  986. 

Interstate  shipment  of  live  stock  is 
governed  exclusively  by  federal  legis- 
lation and  decisions  thereon.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Miller  (Colo.) 
163  P.  836. 

An  interstate  shipment  of  live  stock 
is  controlled  by  the  acts  of  Congress 
in  relation  thereto,  where  the  subject 
has  been  covered.  Colorado  &  S.  Ry. 
Co.  V.  Blunck  (Colo.)  163  P.  840. 

Despite  provisions  in  uniform  live 
stock  contract  under  which  an  inter- 
state shipment  of  horses  was  made, 
held,  that  under  this  section  and  Comp. 
St.  1916,  ft  8652,  carrier  was  liable  for 
injuries  to  live  stock  resulting  from  its 
negligence  in  caring  for  them  when  it 
unloaded  them  for  food  and  water. 
Snyder  v.  King  (Mich.)  165  N.  W.  840. 

An  interstate  shipment  of  live  stock 
is  governed  by  the  Interstate  Com- 
merce law,  as  interpreted  by  federal 
courts.  O'B riant  v.  Pryor  (Mo.  App.) 
195  S.  W.  759. 

Railroad,  not  having  provided  facil- 
ities for  feeding  horses  shipped  while 
they  were  in  its  charge,  and  before  de- 
livery to  consignee,  became  liable  for 
damage  sustained  by  shipper  by  ani- 
mals having  been  deprived  of  food  for 
more  than  36  hours,  whether  horses 
were  m  cars  or  in  stockyard  awaiting 
delivery.  Dee  v.  San  Pedro,  L.  A.  & 
S.  L.  R.  Co.  (Utah)  167  P.  246. 

The  federal  acts  prohibiting  carrier 
of  live  stock  from  confining  them  to  the 
cars  without  food,  rest,  or  water  for 
more  than  28  hours  merely  prescribe 
a  maximum  period  and  do  not  authorize 
the  carrier,  where  it  is  unreasonable, 
to  keep  the  animals  in  confinement  for 
that  length  of  time.  Texas  &  P.  Ry. 
Co.  V.  McMillen  (Tex.  Civ.  App.)  183 
S.  W.  773. 

3.  Construction  of  aotd— Where  cattle 
were  confined  beyond  maximum  period 
of  36  hours  allowed  by  Twenty-Eight 
Hour  Law.  the  penalty  provided  may 
he  recovered,  though  the  confinement 
was  not  willful,  or  with  intent  to  injure 
them  or  the  owner.  Chicago  &  N.  W. 
Ry.  Co.  V.  U.  S.,  234  F.  268,  148  C.  C. 
A.  170. 

In  an  action  against  a  carrier  to  re- 


cover penalty  provided  in  the  Twenty- 
Eight  Hour  Law  for  knowingly  and 
wiUfully  confining  stock  beyond  36 
hours,  it  is  not  necessary  to  recover 
that  there  was  a  direct  intent  to  injure 
the  stock;  the  question  of  willfulness 
being  determined  from  the  entire  cir- 
cumstances.   Id. 

6>/2.  Shipment  from  foreign  coun- 
try into  United  States^-^wenty-Eight 
Hour  Law  applies  to  shipment  of  cat- 
tle originating  in  Canada  and  brought 
into  United  States,  and  where  railroad 
company  confined  them  for  period 
which,  taken  with  the  period  of  con- 
finement in  Canada,  exceeded  36  hours, 
which  period  of  confinement  was  re- 
quested, by  shipper,  it  is  guilty  of  vio- 
lation. Grand  Trunk  Western  Ry.  Co. 
V.  U.  S.,  248  F.  905,  161  C.  O.  A.  23. 

10.  Computation  of  time— Acciden- 
tal or  unavoidable  cause.— Under  this 
section  it  is  no  defense  that  accident 
occurred  on  last  part  of  journey,  where, 
despite  accident,  shipment  might  have 
arrived  in  less  than  36  hours,  had  dili- 
gence been  exercised.  Chicago  &  K. 
W.  Ry.  Co.  V.  U.  S.,  234  F.  268,  148 
C.  C.  A.  170. 

Railroad  company  held  not  liable  for 
confining  cattle  for  more  than  36  con- 
secutive hours  without  unloading;  it 
appearing  that  cattle  were  confined  for 
excessive  time  by  reason  of  storm  and 
accidental  causes,  over  which  carrier 
had  no  control.  U.  S.  v.  Chicago,  St 
P.,  M.  &  O.  Ry.  Co.  (D.  C.)  245  F.  179. 

12.  —  '*Due  diligence  and  fore- 
sight."- Under  this  section  a  carrier  is 
warranted  in  putting  animals  in  transit, 
if  in  exercise  of  ordinary  care  it  rea- 
sonably expects  them  to  reach  destina- 
tion or  place  to  unload  within  pre- 
scribed time,  and  it  is  sufficient  there- 
after if  carrier  exercises  diligence  and 
foresight  which  prudent  men,  experi- 
enced in  such  matters,  would  adopt  to 
prevent  accidents.  Chicago  &  N.  W. 
Ry.  Co.  V.  U.  S.,  38  S.  Ct.  351,  246  U. 
S.  512,  62  L.  Ed.  859,  reversing  judg- 
ment 284  F.  268,  148  C.  C.  A.  170. 

Where  railroad  company,  knowing 
delays  were  imminent  and  margin  of 
safety  small,  attempted  to  transport 
shipments  of  cattle  without  unloading 
for  feeding,  water,  and  rest,  held  that, 
where  animals  were  confined  beyond 
period  allowed  by  Twenty-Eight  Hour 
Law,  company  must  be  deemed  to  have 
knowingly  and  willfully  violated  act. 
Philadelphia  &  R.  Ry.  Co.  v.  U.  S., 
247  F.  466,  159  C.  C.  A.  520,  affirming 
judgment  U.  S.  v.  Philadelphia  &  R. 
Ry.  Co.  (D.  C.)  238  F.  428. 

16.  Liability  of  carrier  delivering  to 
connecting    oarrler.^Under    this    sec- 
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tion  it  18  the  established  rule  that  time 
during  which  shipment  of  live  stock  is 
confined  by  connecting  carrier  shall  be 
included  in  statutory  period.  Grand 
Trunk  Western  Ry.  Co.  v.  U.  S.,  248 
F.  905,  161  C.  C.  A.  23. 

17.  LIftbillty  of  oonnecting  carrier 
receiving  8hipment.^That  a  previous 
carrier  had  already  kept  live  stock  con- 
tinuously confined  for  a  longer  period 
than  permitted  by  this  section  held  no 
defense  to  an  action  against  a  connect- 
ing carrier  for  knowingly  continuing 
the  carriage.  U.  S.  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (O.  C.  A.)    250  F.  442. 

Where  owner  did  not  consent  to  con- 
finement of  cattle  for  more  than  28 
hours  and  they  had  been  confined  by 
first  carrier  for  a  longer  time  when 
delivered  to  defendant,  who  kept  them 
confined  for  a  less  number  of  hours, 
defendant  is  not  liable  for  violation  of 
this  section.  U.  S.  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (D.  C.)  234  F.  386. 

18.  »—  Terminal    company.— Where 

terminal  transfer  carrier  confined  hogs 
beyond  36-hour  limit  fixed  by  this  sec- 
tion, although  it  might  reasonably  have 
delivered  them  for  unloading  before 
expiration  of  the  time,  it  is  liable 
though  notations  -on  bill  of  lading, 
showing  that  time  was  nearly  up,  were 
indistinct  and  unnoticed  when  the  hogs 
were  received.  U.  S.  v.  Sioux  City 
Terminal  Ry.  Co.  (D.  C.)  234  F.  663. 

20.  Delay. resulting  from  unloading^— 

Where  railroad  company,  knowing  that 
margin  of  safety  was  small,  elected 
to  transport  shipment  of  live  stock 
without  unloading  for  food,  etc.,  and 
unloading  of  two  of  cars  was  delayed, 
because  consignee's  terminal  facilities 
would  only  accommodate  limited  num- 
ber of  cars,  and  engine  departed  after 
placing  on  siding  all  cars  it  would 
hold,  held,  that  company  must,  as  to 
such  cars  delayed,  be  deemed  to  have 
violated  Twenty -Eight  Hour  Law.  U. 
S.  V.  Philadelphia  &  R.  Ry.  Co.,  247 
F.  469,  159  C.  C.  A.  523. 

221/2-  Train    dispatcher    as   agent^- 

In  action  against  railroad  company  for 
penalty  for  violating  Twenty-Eight 
Hour  Law,  train  dispatcher  of  another 
railroad  company,  whose  tracks  were 
used  by  defendant,  must  be  treated  as 
defendant's  agent,  where  movement  of 
defendant's  trains  was  governed  by 
such  dispatcher.  U.  S.  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.  (D.  C.)  245  F. 
179. 

23.  Action  for  damages^— This  section 
will  not  justify  the  unloading  in  hot  and 
dusty  pens,  unprotected  from  the  sun. 
Southern  Pac.  Co.  v.  Stewart,  233  F. 
956,  147  C.  C.  A.  630. 

A  railroad,  which  received  live  stock 
for  transportation  with  knowledge  that 
its  stockyard,  where  it  was  required 
by  federal  statute  to  rest  and  water 
stock  in  transit,  was  infected  with  a 
contagious  disease,  and  put  the  stock 
off  in  such  yard,  where  it  became  in- 
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fected  and  was  damaged,  was  liable, 
though  the  yard  was  the  only  means 
available  to  avoiu  violating  the  statute. 
NashvUle,  C.  &  St  L.  Ry.  v.  Farrell 
&  Braley  (Ala.  App.)  70  So.  986. 

Despite  provisions  in  uniform  live 
stock  contract  under  which  an  inter- 
state shipment  of  horses  was  made, 
held,  that  under  this  section  and  Comp. 
St.  1916,  §  S652,  carrier  was  Uable  for 
injuries  to  live  stock  resulting  from  its 
negligence  in  caring  for  them  when  it 
unloaded  them  for  food  and  water. 
Snyder  v.  King  (Mich.)  165  N.  W.  840. 
In  action  for  loss  caused  by  delay  in 
shipping  live  stock,  defendant  railroad 
was  not  in  fault  for  unloading  cattle  for 
feeding,  unless  it  was  not  warranted  in 
thinking  that  it  would  be  impossible  for 
'the  shipment  to  be  delivered  within 
the  28- hour  period  prescribed  by  this 
section.  Wood  v.  Boston  &  M.  R.  R. 
(N.  H.)  98  A.  480. 

2SY4.  — »  Evldence,^-In  an  action 
for  negligently  unloading  cattle  for 
rest  in  pens  which  were  dusty  and  un- 
protected from  the  sun,  evidence  that 
the  pens  were  similar  to  pens  on  other 
portions  of  the  carrier's  line  is  inad- 
missible. Southern  Pac.  Co.  v.  Stew- 
art, 233  F.  956,  147  C.  C.  A.  630. 

In  an  action  against  a  railroad  for 
damage  to  a  shipment  of  live  stock 
through  having  contracted  disease 
when  unloaded  for  resting  in  transit, 
as  required  by  federal  statute,  in  an 
infected  stockyard,  evidence  held  to 
show  that  the  yard  was  infected  short- 
ly before  the  shipment  was  made. 
Nashville,  C.  &  St.  L.  Ry.  v.  Farrell 
&  Braley  (Ala.  App.)  70  So.  986. 

In  an  action  for  damages  to  a  ship- 
ment of  live  stock,  held,  in  view  of 
plaintiff's  execution  of  a  36-hour  re- 
lease, that  his  testimony  that  there  was 
no  attempt  to  feed  and  water  the  cat- 
tle at  any  other  than  a  certain  place 
was  inadmissible.  Kansas  City,  M.  & 
O.  Ry.  Co.  of  Texas  v.  Corn  (Tex.  Civ. 
App.)  186  S.  W.  807. 

In  action  for  damages  to  shipment  of 
live  stock,  evidence  of  carrier's  former 
custom  to  unload  stock  on  arrival  at 
certain  place  was  incompetent  as 
against  carrier  on  issue  of  its  negli- 
gence in  not  unloading  stock  upon  ar- 
rival there.  Chicago,  R.  I.  &  G  Ry, 
Co.  V.  Pavillard  (Tex.  Civ.  App.)  187 
S.  W.  998. 

In  action  against  railroad  for  injuries 
to  shipment  of  horses,  evidence  held 
sufficient  to  sustain  award  of  $20  per 
head  from  horses  having  been  deprived 
of  food  during  more  hours  than  per- 
Uiissible  under  federal  regulation.  Deo 
V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
(Utah)  167  P.  246. 

23</2-  —  Instructions.  — In  action 
against  succeeding  carrier  for  dam- 
ages to  an  interstate  shipment  of  hogs, 
instruction  which  told  jury  that,  be- 
fore verdict  for  plaintiff  could  be  re- 
turned, they  must  find  that  defendant 
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failed  to  transport  hogs  in  reasonable 
time,  and  that  by  reason  of  said  failure 
hogs  were  injured  so  tiiaL  some  of  them 
died,  was  not  improper.  Bowles  v. 
Quincy,  O.  &  BL  C.  R.  Co.  (Mo.  App.) 
187  S.  W.  131. 

In  an  action  by  shippers  of  live  stock 
for  delay  in  transit,  where  the  ship- 
ment was  interstate  and  required  at 
least  60  hours  to  make,  the  jury  should 
^&Te  been  instructed  with  reference 
to  the  requirements  of  the  federal  law 
as  to  the  unloading  of  cattle  for  rest- 
ing, watering,  and  feeding.  Interna- 
tional &  G.  N.  Ry.  Go.  v.  Landa  & 
Storey  (Tex.  Civ.  App.)  183  -S.  W.  384. 

23%.  —  Jury   question^-Where   a 

shipper  claimed  that  cattle  were  in- 
jured because  unloaded  for  rest,  etc., 
in  hot,  dusty  pens,  unprotected  from 
the  ran,  held,  that  the  court  could  not 
as  a  matter  of  law  decide  that  they 
were  injured  by  changes  of  climate. 
Southern  Pac.  Co.  v.  Stewart,  233  F. 
956,  147  C.  C.  A.  630. 

In  an  action  against  a  carrier  of  live 
stock  for  damage  to  a  shipment,  in- 
fected when  unloaded  at  a  stockyard 
for  resting  in  transit,  plaintiffs'  case, 


under  a  count  of  the  complaint  de- 
claring on  defendant's  negligence  as  a 
common  carrier  in  violation  of  its  legal 
duty,  held  for  the  jury.  Nashville,  C. 
6c  St  L.  Ry.  V.  Far r ell  &  Braley  (Ala. 
App.)  70  So.  986. 

In  action  against  carrier  for  damage 
to  interstate  shipment  of  hogs,  where 
there  was  evidence  that  hogs  had  be- 
come very  warm  by  piling  up  in  car, 
and  then  were  unloaded  into  pens  over 
protest  of  plaintHTs  agent,  question  as 
to  disease  from  which  hogs  died,  or 
what  caused  it,  held  for  jury.  Bowles 
V.  Quincy,  O.  &  K.  C.  R.  Co.  (Mo. 
App.)  187  S.  W.  131. 

24.  Contract  as  relieving  carrier 
from-  liability  to  shlpper.^Bill  of  lad- 
ing, under  which  live  stock  was  shipped 
from  a  town  in  Kentucky  without  stip- 
ulation that  it  should  not  be  unloaded 
at  Nashville,  Tenn.,  held  to  constitute 
the  contract  of  shipment,  not  to  be 
varied  by  a  parol  offer  to  ^the  shippers' 
agent  by  the  agent  of  defendant  rail- 
road that  the  shipment  might  be  made 
so  as  to  escape  unloading.  Nashville, 
C.  &  St.  L.  Ry.  V.  Farrell  &  Braley 
(Ala.  App.)  70  So.  986. 


§  8652.  (Act  June  29,  1906,  c.  3594,  §  2.)     Animals  unloaded  to 
be  fed  and  watered ;  expense. 


Cost  of  feedd— A  railroad  carrier  held 
entitled  to  recover  from  a  shipper  for 
250  pounds  of  hay  fed  to  each  car- 
load of  a  shipment  of  cattle  during 
the  rest  period  required  by  this  sec- 


tion and  Comp.  St.  1916,  8  8653,  al- 
though some  hay  was  placed  in  the 
cars  by  the  shipper.  Pennsylvania  R. 
Co.  V.  Swift  &  Co.  (D.  C.)  248  F.  315. 


§  8653.  (Act  June  29,  1906,  c.  3594,  §  3.)     Penalty  for  violating 
two  preceding  sections;   exceptions. 

ceptions,   is  within  the   prohibition  of 
Act  June  29,  1906,  penalty  for  noncom- 


See  Pennsylvania  R.  Co.  y.  Swift  & 
Co.  (D.  C.)  248  F.  315. 


"Kaowingly     and     wlilfvlly."— WhUe 

every  confinement  of  animals  by  car- 
rier for  more  than  36  hours,  without 
anloading,  unless  clearly  within  the  ez- 


pliance  is  not  imposed  unless  it  clearly 
appears  the  carrier  acted  with  knowl- 
edge, in  which  case  it  acted  willfully. 
U.  S.  V.  PhUadelphia  &  R.  Ry.  Co.  (D. 
C.)  238  F.  428. 


§   8654.  (Act  June  29,  1906,  c.  3594,  §  4.)     Penalty  recoverable  by 
civil  action;    duty  of  district  attorneys  to  prosecute. 

7.  Question  for  Jary.^In  an  action 


5.  Barden  of  proef^-Under  Twenty- 
Eight  Hour  Law,  government,  suing  for 
preBcribed  penalty,  must  show  that  car- 
rier knowingly  and  willfully  confined 
hve  stock  beyond  period  prescribed; 
bat,  having  shown  same,  it  is  incum- 
bent on  carrier  to  show  its  failure  fell 
within  an  exception.  U.  S.  v.  Chicago, 
8t  P.,  M.  &  O.  Ry.  Co.  (D.  C.)  245 
P.  179. 
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'  for  the  penalty  imposed  by  Twenty- 
Eight  Hour  Law  for  keeping  cattle 
confined  longer  than  36  hours,  evidence 
that  confinement  was  occasioned  by 
carrier's  negligence  held  sufficient  to 
go  to  jury.  Chicago  &  N.  W.  Ry.  Co. 
v.  U.  S.,  234  F.  268,  148  C.  O.  A.  170. 
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CHAPTER  E— LIABILITY  FOR  INJURIES  TO  EM- 
PLOYES 


Sec. 
8657. 


8658. 
8659. 
8660. 
8661. 


Common  carriers  by,  railroad,  en- 
gaging in  interstate  or  foreign 
commerce,  liable  for  injuries  to 
employes  from  negligence. 

Railroads'  liability  *  to  employes 
in  Territories,  etc. 

Contributory  negligence  of  em- 
ploy6. 

Assumption  of  risk;  statutory 
violations   by   carrier. 

Contracts  exempting  from  liabil- 
ity void;    off  setting  contribu- 


8ec. 

tions   to    relief   benefit    funds, 
etc. 

8662.  Actions;      limitations;     concur- 

rent  jurisdiction;     removal   to 
federal  court. 

8663.  Term    "common    carrier"    to   in- 

clude receivers,  etc. 

8664.  Dutjr  of  liability  undir  other  acta 

not  impaired;  pending  proceed- 
ings, etc. 

8665.  Survival  of  right  of  action. 


§  8657.  (Act  April  22,  1908,  c.  149,  §  1.)  Common  carriers  by 
railroad,  engaging  in  interstate  or  foreign  commerce,  liable 
for  injuries  to  employes  from  negligence. 

I.  DECISIONS    UNDER    FORMER 
ACT  OF  JUNE  II,  1906 

6.  Applloation  In  territorie8.^Federal 


Employers*  Liability  Act  June  11,  1006, 
embraces  common  carriers  from  the 
states  by  water  whUe  unloading  in  Alas- 
ka, and  applies  to  injuries  to  employes 
of  carriers  within  the  territories,  al- 
though such  carriers  are  engaged  in  in- 
terstate commerce.  Walsh  v.  Alaska  S. 
S.  Co.  (Wash.)  172  P.  269. 

8.  Application  in   District  of  Colum- 

bla.^Federal  Employers'  Liability  Act 
AprU  22,  1908,  does  not  repeal  that  of 
June  11,  1906,  so  far  as  it  relates  to 
carriers  within  the  District  of  Colum- 
bia or  the  territories.  Walsh  v.  Alaska 
S.  S.  Co.  (Wash.)  172  P.  269. 

9.  Application  to  vessels.— Federal 
Employers'  Liability  Act  June  11,  1906, 
although  local  in  its  effect,  is  valid  and 
repeals  or  modifies  any  prior  general 
admiralty  or  maritime  laws  inconsist- 
ent therewith.  Walsh  v.  Alaska  S.  S. 
Co.  (Wash.)  172  P.  269. 

If.  DECISIONS  UNDER  ACT  APRIL 

22,    1908,    AND    ITS 

AMENDMENTS 

(A)  Vonstruotion  and  operation  in  gen- 
eral 

15.  Scope  and  purpose  of  actd— The 

federal  Employers'  Liability  Act  (U.  S. 
Comp.  St.  1916,  §S  8657-8085)  insures 
uniformity  of  substantive  law  in  every 
action  thereunder  in  any  court  or  state. 
Reed's  Adm'x  v.  Illinois  Cent.  R.  Co. 
(Ky.)  206  S.  W.  794. 

The  common-law  liability  of  a  rail- 
road company  when  engaged  in  intra- 
state commerce  continues  despite  the 
federal  Employers'  Liability  Act,  and 
the  right  to  recover  from  it  when  so 
engaged  is  based  on  the  common  law. 
Hogarty  v.  Philadelphia  &  R.  Ry.  Co., 
99  A.  741,  255  Pa.  236. 

16.  State  regulation.^Where  a  rail- 
road em  ploy  6  is  injured  while  engaged 
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in  interstate  commerce,  the  remedy  is 
under  federal  Employers'  Liability  Act, 
to  exclusion  of  state  statutory  reme- 
dies. Denver  &  R.  G.  R.  Co.  v.  Wil- 
son (Colo.)  163  P.  857;  Seaboard  Air 
Line  Ry.  Co.  v.  Hess  (Fla.)  74  So.  500; 
Landrum  v.  Western  &  A.  R.  Co.  (Ga.) 
90  S.  E.  710;  Hunt  v.  Rlinois  SoutlKm 
Ry.  Co.,  196  IlL  App.  539;  Dunlavy 
V.  Chicago,  B.  &  Q.  R.  Co.,  200  111. 
App.  75;  Warren  v.  Jackson,  204  111. 
App.  576;  Grand  Trunk  Western  Ry. 
Co.  V.  Thrift  Trust  Co.  (Ind.  App.) 
115  N.  E.  685,  rehearing  denied  Same 
V.  Thrift  Co.,  116  N.  E.  756;  McCut- 
cheon  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa)  164  N.  W,  774;  Rask  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Kan.)  173  P. 
1066;  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  ▼.  Clarke,  185  S.  W.  94,  169  Ky. 
662;  Baltimore  &  O.  R.  Go.  y.  Bran- 
som  (Md.)  104  A.  356;  Lynch  v.  Bos- 
Ion  &  M.  R,  R.,  116  N.  E.  401,  227 
Mass.  123;  Manning  y.  Chicago  Great 
Western  R.  Co.  (Minn.)  160  N.  W.  787; 
McLain  v.  Chicago  Great  Western  R. 
Co.  (Minn.)  167  N.  W.  349;  Koukouris 
v.  Union  Pac.  R.  Co.  (Mo.  App.)  186 
S.  W.  545;  Spaw  y.  Kansas  City  Ter- 
minal Ry.  Co.,  201  S.  W.  927,  198  Mo. 
App.  552;  Holloway  y.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.)  208  S.  W.  27; 
Gaddy  v.  North  Carolina  R.  Co.,  95  S. 
E.  925,  175  N.  C.  515;  Hein  v.  Great 
Northern  R.  Co.,  159  N.  W.  14,  34  N. 
D.  440;  Chicago,  R.  I.  &  P.  Ry.  Co.  y. 
Hessenflow  (Okl.)  170  P.  1161;  Hogar- 
ty y.  Philadelphia  &  R.  Ry.  Co.,  99  A. 
741.  255  Pa.  236;  Geer  v.  St.  Louis, 
S.  F.  &  T,  Ry.  Co.  (Tex.)  194  S.  W. 
939,  affirming  judgment  (Civ.  App.)  St. 
Louis,  S.  F.  &  T.  Ry.  Co.  y.  Geer,  149 
S.  W.  1178;  Kolasinski  y.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  159  N.  W.  563,  164 
Wis.  50. 

The  subject  of  liability  of  interstate 
carriers  for  injuries  to  employes  is  so 
fully  covered  by  the  Employers'  Liability 
Act  as  to  prevent  any  award  under  the 
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Btite  Workmen's  Gompensation  Act» 
where  employ^  was  injured  while  en* 

gsged  in  interatate  commerce.  New 
York  Cent.  B.  Co.  v.  Winfield,  37  & 
Ct  546,  244  U.  S.  147,  61  L.  Ed.  1045, 
revcrging  judgment  Winfield  v.  New 
York  Cent.  &  H,  R.  R.  Co.,  110  N.  E. 
614,  216  N.  Y.  284,  Ann.  Cas.  1916A, 
817;  Grand  Tnmk  Ry.  Co.  of  Canada 
T.  Knapp,  233  F.  950.  147  C.  C.  A.  624; 
Waters  t.  Gmle,  234  F.  532;  148  C. 
C.  A.  2d8;  Erie  R.  Co.  ▼.  Linnekogel, 
248  F.  389,  160  C.  C.  A.  399;  Chicago 
Janction  Ry.  Co.  y.  Industrial  Board 
of  imnois,  115  N.  E.  047,  277  lU.  512; 
Dickinson  y.  Industrial  Board  of  D* 
linois,  117  N.  E.  438,  280  HI.  342; 
Wasgerow  v.  Industrial  Board  (HL) 
121  N.  E.  724;  MiUer  v.  Illinois  Cent 
B.  Co.,  201  111.  App.  519;  Walker  v. 
Chicago,  I.  &  L.  Ry.  Co.  (Ind.  App.) 
117  N.  E.  969;  Des  Moines  Union  Ry. 
Co.  T.  Funk  (Iowa)  170  N.  W.  529; 
Carey  y.  Grand  Trunk  Western  Ry. 
Co.,  166  N.  W.  492,  200  Mich.  12;  Mil- 
ler ▼.  Grand  Trunk  Western  Ry.  Co., 
168  N.  W.  833,  201  Mich.  72;  Gry bow- 
ski  ▼.  Erie  R.  Co.  (N.  J.)  98  A.  1085, 
affirming  judgment  (Sup.)  95  A.  764, 
88  N,  J.  Law,  1 ;  Rounsaville  y.  Central 
R.  of  New  Jersey  (N.  J.)  101  A.  182, 
reyersmg  judgment  Same  y.  Central  R. 
Co.  (Sap.)  94  A.  392,  87  N.  J.  Law, 
371;  Flynn  y.  New  York,  8.  &  W.  R. 
Co.,  101  A.  1034,  90  N.  J.  Law,  450; 
Brmsko's  Estate  y.  Lehigh  Valley  R. 
Co.  of  New  Jersey,  102  A.  390,  90  N. 
J.' Law.  658;  Saxon  y.  Erie  R.  Co.» 
U6  N.  E.  983,  221  N.  Y.  179,  reversing 
order  156  N.  Y.  S.  1144,  172  App.  Diy. 
913;  Plass  y.  Central  New  England 
Rj.  Co.,  117  N.  E.  952,  221  N.  Y.  472, 
reversing  order  155  N.  Y.  S.  854,  169 
App.  Diy.  826;  Spokane  &  I.  E.  Ry. 
Co.  ▼.  Wilson  (Wash.)  176  P.  34. 

Employers'  Liability  Act  April  22, 
1908,  applies  to  cases  where  there  is 
no  cause  of  negligence  for  which  car- 
rier is  responsible, %  as  well  as  those  in 
which  liability  is  imposed,  and  in  both 
cases  is  exclusive  of  state  regulation. 
Erie  R,  Co.  y.  Winfield,  37  S.  Ct.  556, 
244  U.  S,  170,  61  L.  Ed.  1057,  revers- 
ing  judgment  Winfield  y.  Erie  R.  Co., 
96  A  394,  88  N.  J.  Law,  619;  Walker 
T.  CJhicago,  I.  &  L.  Ry.  Co.  (Ind.  App.) 
117  N.  E.  969;  Bergeron  v.  Texas  & 
P.  Ry.  Co.  (La.)  80  So.  262 ;  McKenna 
V.  New  York  Cent.  R.  Co.,  167  N.  W. 
900,  202  Mich.  103. 

2  Rev.  Codes  Idaho,  §§  6909,  6926, 
making  willful  conduct  causing  col- 
lision of  trains  and  death  of  a  human 
being  a  criminal  offense,  do  not  affect 
right  of  motorman  of  interstate  interur- 
ban  railway  to  recover  for  injuries  in 
a  collision  by  defective  brakes  under 
Employers*  Liability  Act  and  Safety 
Appliance  Act  Spokane  &  I.  E.  R. 
Co.  V.  CampbeU,  36  8.  Ct.  683,  241  U. 
S.  497,  60  L.  Ed.  1125,  affirming  judg- 
ment 217  P.  518,  133  C.  C.  A.  370. 

The  operation  of  Employers'  Liabil- 
ity Act  cannot  be  interfered  with  by 


Laws  N.  J.  1911,  p.  134,  giving  em- 
ployes an  election  between  provisions 
of  that  statute  and  the  state  Workmen's 
Compensation  Act.  Erie  R.  Co.  v. 
Winfield,  37  S.  Ct.  556.  244  U.  S. 
170,  01  L.  Ed.  1057,  reversing  judg- 
ment Winfield  y.  Erie  R.  Co.,  96  A. 
394,  88  N.  J.  Law,  619. 

Common-law  right  of  father  of  minor 
employ^  of  interstate  railroad  to  sne 
for  damages  and  expenses  did  not  sur- 
vive enactment  of  federal  Employers' 
Liability  Act.  New  York  Cent.  &  H. 
R.  R.  Co.  V.  TonseUito,  37  S.  Ct  620, 
244  U.  S.  360,  61  L.  Ed.  1194,  modi- 
fying judgment  TonseUito  v.  New  York 
Cent  &  H.  R.  R  Co.,  94  A.  804,  87 
N.  J.  Law,  651. 

That  defendant  railroad  company 
paid  part  of  hospital  expenses  of  serv- 
ant injured  while  engaged  in  interstate 
commerce  held  not  to  show  the  serv- 
ant's acceptance  of  the  Michigan  Work- 
men's Compensation  Act,  and  to  ex- 
clude suit  under  federal  Employers' 
Liability  Act  Grand  Trunk  Ry.  Co. 
of  Canada  v.  Knapp,  233  F.  950,  147 
C.  C.  A.  624. 

Where  a  railroad  company  operating 
a  line  in  Michigan  elected  to  come  un- 
der Michigan  Workmen's  Compensation 
Act,  fact  that  an  employ^  engaged  in 
intrastate  as  well  as  interstate  com- 
merce did  not  give  notice  of  his  non- 
assent  does  not  bring  him  within  Mich- 
igan act.  Waters  v.  Guile,  234  F. 
532.  148  C.  C.  A.  298. 

Where  a  railroad  servant  was  injur- 
ed while  engaged  in  interstate  com- 
merce, the  federal  Employers'  Liability 
Act  and  the  federal  Safety  Appliance 
Act  govern  the  company's  liability.  St. 
Louis  Merchants'  Bridge  Terminal  Ry. 
Co.  V.  Schuerman,  237  F.  1,  150  C. 
C.  A.  203. 

Rule  of  state  statute,  placing  on  rail- 
road sued  for  injury  by  running  of 
train  burden  of  showing  absence  of 
negligence  held  substantive  law,  and 
not  procedure,  and  so  not  applicable  in 
state  court,  in  action  under  federal  Em- 
ployers' Liability  Act.  St  Ix>uis,  I. 
M.  &  S.  Ry.  Co.  v.  Steel  (Ark.)  197 
S.  W.  288. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  all  state  laws 
in  matters  with  which  it  deals  are 
superseded,  and  St  Cal.  1911,  p.  910, 
S  2,  relating  to  hours  of  labor  of  minors, 
although  not  confiicting  with  federal 
act,  conld  not  be  given  effect  even  as  a 
state  police  rejjulation.  Smiitihson  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Cal.) 
162  P.   111. 

Where,  as  is  developed  by  the  evi- 
dence, an  action  by  a  servant  for  in- 
juries is  erroneously  framed  under  the 
state  law  instead  of  under  the  federal 
Employers'  Liability  Act,  a  judgment 
for  plaintiff  must  be  reversed.  Dun- 
lavy  v.  Chicago,  B.  &  Q.  R.  Co.,  200 
111.  App.  75. 

Where  a  foreign  Workmen's  Compen- 
sation Act  provided  that  it  should  not 
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apply  to  employes  engaged  in  interstate 
or  foreign  commerce  or  their  employers 
in  case  the  laws  of  the  United  States 
provide  for  compensation  or  for  li- 
ability for  injury  or  death  by  accident 
of  such  employes,  held,  that  such  act 
would  exclude  only  those  who  should 
be  provided  for  by  federal  statute,  and 
would  not  exclude  those  who  should 
not  be  so  pro^dded  for,  notwithstanding 
they  were  engaged  in  interstate  com- 
merce. Drtina  v.  Charles  Tea  Co.,  204 
111.  App.  183,  judgment  affirmed  118 
N.   E.  69,  281   111.  259. 

Contributions  to  relief  fund  of  vol- 
untary relief  department,  of  which 
plaintiff  employ^  was  a  member,  de- 
ducted by  defendant  railroad  company 
from  wages  due  him,  could  not  be  re- 
covered on  theory  that  entire  contract 
under  which  contribution^  ^ere  de- 
ducted was  void  under  Bums*  Ann. 
St  Ind.  1914,  §  5308  (AcU  1907,  c 
26) ;  the  act  cited  having  been  super- 
seded by  Act  Conff.  April  22,  1908 
(U.  S.  Comp.  St.  1916,  §§  8657-^665). 
Vandalia  R.  Co.  v.  Sanders  (Ind.)  121 
N.  E.  275. 

La.  Ehnployers'  Ldability  Act,  as 
amended  by  Act  No.  243  of  1916,  by 
section  30  of  original  act  excluding 
application  to  any  employer  acting  as 
a  .common  carrier  in  interstate  com- 
merce by  railroad,  does  not  apply  where 
deceased  servant's  employer  wa^  so 
engaged,  regardless  of  whether  servant's 
work  was  a  part  of  interstate  commerce. 
Bergeron  v.  Texas  &  P.  Ky.  Co.  (La.) 
80    So.   262. 

In  action  under  federal  Employers' 
Liability  Law  for  injuries  to  servant 
due  to  operating  locomotive  without 
headlight,  defendant  is  not  relieved  of 
charge  of  negligence  in  so  operating  its 
locomotive  by  Act  No.  77,  Pub.  Acts 
1913,  providing  penalty  for  operating 
locomotives  without  headlights,  but 
containing  proviso  that  when  head- 
light becomes  defective  the  locomotive 
may  be  operated  until  it  reaches  its 
destination.  Salabrin  v.  Ann  Arbor  R. 
Co.   (Mich.)   160  N.  W.  552. 

Half-brother  of  porter,  killed  in  In- 
terstate service  and  leaving  neither 
widow,  children,  parent,  nor  dependent 
relative  having  right  of  action  under 
federal  Employers*  Liability  Act,  held 
unable  to  recover  for  death  under  Code 
Miss.  1906,  §  721.  New  Orleans,  M. 
&  C.  R,  Co.  V.  Jones,  72  So.  681,  111 
Miss.  852. 

Where  employ^  in  interstate  com- 
merce was  struck  by  ties  falling  from 
moving  train,  the  master's  failure,  in 
action  under  federal  Employers*  Li- 
ability Act,  to  meet  presumption  of 
negligence  arising  from  the  injury,  un- 
der Code  1906,  If  1985,  as  amended  by 
Laws  1912,  c.  215,  did  not  justify  di- 
rection of  verdict  for  servant;  the  state 
law  being  inapplicable.  Yazoo  &  M. 
V.  R.  Co.  V.  McCaskell  (Miss.)  79  So. 
817. 

Right  of  action  of  railroad  employ^ 
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suing  in  state  court  is  not,  where  there 
was  evidence  of  negligence  of  engineer 
in  charge  of  train  causing  aoddent, 
afTected  by  reason  of  fact  that  some 
of  cars  in  train  were  used  in  interstate 
commerce,  thus  bringing  case  within 
federal  Employers'  Liability  Act  Har- 
ris y.  St.  Louis  &  S.  F.  R.  Co.  (Ma 
App.)  200  S.  W.  111. 

Sole  remedy  of  widow  of  railroad 
servant  killed  in  service  is  not  under 
federal  Employers*  Liability  Act,  un- 
less particular  work  on  which  employ^ 
was  engaged  at  time  of  accident  was 
interstate  commerce.  Lincks  y.  Erie 
R.  Co.  (N.  J.)  103  A.  176. 

Act  N.  J.  March  27,  1917  (P.  L. 
p.  531),  supplemental  of  the  Death  Act, 
or  requiring  action  instituted  under  and 
by  virtue  thereof  to  be  in  the  name  of 
an  administrator  ad  prosequendum, 
does  not  apply  to  action  under  this 
section,  declaring  liability  of  carrier 
for  death  of  employ^  to  his  personal 
representative,  meaning  fds  executor 
or  general  administrator.  Swank  v. 
Pennsylvania  R.  Co.  (N.  J.  Sup.)  104 
A.  26. 

Under  Workmen's  Compensation  Act 
N.  Y.  §  2,  group  8,  making  act  applica- 
ble to  operation  without  state  of  ves- 
sels except  those  of  other  states  or 
countries  used  in  interstate  commerce, 
etc.,  and  section  14  making  act  apply 
to  persons  engaged  in  interstate  com- 
merce only  to  extent  that  such  work 
may  be  separated  from  interstate  com- 
merce, a  Georgia  steamship  corporation 
is  not  liable  for  an  employe's  injury 
sustained  in  interstate  commerce. 
Charlton  y.  Hilton-Dodge  Transp.  Co. 
(Sup.)  164  N.  Y.  S.  999,  178  App. 
Div.  385. 

Rights  of  railroad  and  administratrix 
of  deceased  servant,  killed  in  coarse 
of  employment,  are  fixed  by  laws  of 
state  or  by  laws  of  Congress,  depend- 
ing on  which  service,  state  or  inter- 
state, the  servant  was  in  at  instant  of 
his  killing.  Squire  v.  Southern  Ry.  Co. 
(S.  C.)  96  S.  E.  152. 

(Congress  intended  by  legislation  on- 
liability  of  railroads  for  injury  to  em- 
ployes in  interstate  commerce  to  take 
exclusive  control  in  order  to  make  lia- 
bility uniform  throughout  the  United 
States,  and  it  is  to  be  determined  by 
provisions  of  legislation  itself  and  gen- 
eral common  law  as  administered  by 
federal  courts.  Panhandle!  &  S.  jP. 
Ry.  Co.  V.  Brooks  (Tex.  Civ.  App.) 
199  S.  W.  665. 

The  West  Virginia  Workmen's  Com- 
pensation Act  does  not  deny  employer 
engaged  in  intrastate  and  interstate 
commerce  his  common-law  defense  to 
action  by  employ^  for  injury  in  intra- 
state commerce,  though  engaged  both 
in  intrastate  and  interstate  commerce, 
unless  employer  and  employ^  have  filed 
written  acceptance  under  section  26. 
Barnett  v.  Coal  &  Coke  Ry.  Co.  (W. 
Va.)  94  S.  E.  150. 

St.  Wis.  1915.  i  1828,  sabd.  4,  re^ 
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KTYing  to  railroad  companies  the  right 
to  cut  down  standinsr  trees  in  danf^er 
of  falliof?  on  road,  is  not  superseded  by 
federal  Employers'  Liability  Act  O'- 
Connor V.  Chicago,  M,  &  St.  P.  Ry.N 
Co.,  158  N.   W.   343,  163  Wis.  653. 

In  action  for  brakeman's  death  by 
&11  caused  by  defective  handhold  on 
car  in  interstate  commerce,  the  case 
was  governed  by  federal  Safety  Ap- 
pliance Act  April  14,  1910  and  federal 
Employers'  Liability  Act  April  22, 
1908.  Sullivan  v.  Minneapolis,  St.  P.  & 
S.  S.  M.  Ry.  Co.  (Wis.)  167  N.  W. 
311,  167  Wis.  518. 

Where  parties  agreed  on  trial  that, 
if  deceased  was  an  employ^  at  the  time 
of  the  accident,  the  action  was  gov- 
erned by  the  federal  Employers'  Liabil- 
ity Act,  defendant  waived  the  objec- 
tion that  case  was  governed  by  state 
law,  and  consented  that  it  be  tried  as 
one  governed  by  federal  law,  which  de- 
fendant could  do.  Ewig  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Wis.)  169  N.  W.  429. 

I6l^.  — —  Municipal  ordinancesd— Li 
an  action  based  on  federal  Employers* 
Liability  Act  for  wrongful  death 
through  being  struck  by  railroad  train, 
a  city  ordinance  prohibiting  the  running 
of  a  railroad  train  at  a  speed  greater 
than  10  miles  per  hour  was  admissible, 
not  being  superseded  by  the  federal 
law.  Pennsylvania  Co.  v.  Stalker  (Ind. 
App.)  119  N..E.  163. 

Under  federal  Employers'  Liability 
Act,  a  mnnicipal  speed  ordinance  is  in- 
admissible to  prove  contributory  negli- 
gence of  engineer  suing  for  personal  in- 
jury while  engaged  in  interstate  com- 
merce. McLain  v.  Chicago  Great 
Western  R.  Co.  (Minn.)  167  N.  W.  349. 

I6I/2.  «—  Presumptions,  eto.^— Gen. 
St  Fhu  1906,  §  3148,  creating  a  pre- 
sumption of  negligence  from  personal 
injury  by  running  of  train,  is  a  matter 
of  substance  affecting  the  liability  of 
railroad  companies,  and,  being  in  con- 
flict with  federal  Employers'  Liability 
Act  is  superseded  by  that  act,  which 
is  exclusive  in  cases  to  which  it  is  ap-  ' 
plicable.  Louisville  &  N.  R.  Co.  v. 
Rhoda  (Fla.)  74  So.  19. 

Laws  Miss.  1912,  c.  215,  providing 
that  proof  of  injury  by  running  of  en- 
sines  s&aQ  be  prima  facie  evidence  of 
want  of  skill  and  care,  being  but  a  rule 
of  eyidence,  is  applicable  to  action  un- 
der federal  Employers*  Inability  Act. 
New  Orleans  &  N.  B.  R.  Co.  v.  Scar- 
let, 76  So.  265,  115  Miss.  285. 

Code  Miss.  1906,  §  1985,  as  amended 
by  Laws  1912,  c.  215,  the  so-called 
prima  facie  statute  does  not  apply  to  a 
suit  under  the  federal  Employers'  Lia- 
bility Act,  in  which  case  burden  is  on 
plaintiff  to  prove  negligence,  being  a 
matter  of  substance  not  subject  to  con- 
trol by  law  of  states.  New  Orleans  & 
N.  $.  E.  Co.  Y.  Hanna  (Miss.)  78  So. 
853. 


20.  Constrttetlon  of  aotd— In  an  action 
under  the  federal  Employers'  Liability 
Act  for  injuries  sustained  by  reason  of 
the  fact  that  tlie  car  causing  the  in- 
juries was  not  equipped  with  a  coupler 
coupling  automatically  on  impact,  as  re- 
quired by  such  act,  the  fact  that  the  ev- 
idence is  conflicting  as  to  what  railroad 
was  the  owner  of  the  car  causing  the 
Injury  is  immaterial,  as  far  as  the  ap- 
plication of  such  act  is  concerned,  where 
it  appears  that  such  car  is  owned  by 
one  or  the  other  of  two  railroads,  both 
of  which  are  engaged  in  interstate  com- 
merce. Curran  v.  Chicago  Short  Lane 
Ry.  Co.,  198  111.  App.  154. 

The  federal  Employers'  Liability  Act, 
like  all  remedial  legislation,  sl^ould 
have  a  liberal  construction  to  advance 
the  remedy  proposed  and  to  correct  the 
evila  against  which  it  was  directed. 
Baltimore  &  O.  R.  Co.  v.  Branson,  98 
A.  225,  128  Md.  678. 

Since  federal  Employers*  liability 
Act  governs  rights  of  the  parties  em- 
ployed in  interstate  commerce,  a  serv- 
ant so  injured  is  entitled  to  benefit  of 
a  showing  of  the  master's  negligence 
without  showing  violation  of  federal 
Safety  Appliance  Act.  Aldread  v. 
Northern  Pac  Ry.  Co.  (Wash.)  160  P. 
429. 

21.  —  Federal  decl8lons.F-See  notes 
under  Const,  art.  6,  cl.  2,  n.  9. 

The  federal  Employers'  Liability  Act 
being  a  federal  statute,  court  should  be 
governed  in  its  construction  by  deci- 
sions  of  federal  couts.  Gaines  v.  Grand 
Trunk  Py.  Co.  of  Canada  (Mich.)  159 
N.  W.  542;  Bement  v.  Grand  Rapids  & 
I.  Ry.  Co.  (Mich.)  160  N.  W.  424;  New- 
kirk  V.  Pryor  (Mo.  App.)  183  S.  W. 
682;  Rowe  v.  Colorado  &  S.  R.  Co. 
(Tex.  Civ.  App.)  205  S.  W.  731. 

Rights  under  federal  Employers'  Lia- 
bility Acts  depend  on  principles  of  the 
common  law  as  applied  by  the  federal 
courts.  Southern  Ry.  Co.  v.  Gray,  36 
S.  Ct.  558,  241  U.  S.  333,  60  L.  Ed. 
1030,  reversing  judgment  Gray  v. 
Southern  R.  Co.,  83  S.  B.  849,  167  N. 
C.  433. 

The  decisions  of  the  Supreme  Court 
of  United  States  are  controlling  in  con- 
struing federal  Employers'  Liability 
Act  in  actions  brought  in  state  courts 
thereunder.  Smithson  v.  Atchison,  T. 
&  S-  F.  Ry.  Co.  (Cal.)  162  P.  111. 

23.  -^  Meaning    of    "employ^."— A 

contract  by  which  an  interstate  rail- 
way carrier  employs  another  to  handle 
the  coal  required  for  its  engines,  and 
which  provides  that  the  carrier  reserves 
no  control  over  such  person  except  as 
to  the  results  to  be  accomplished,  does 
not  create  the  relation  of  master  and 
servant  so  as  to  render  the  Employers' 
Liability  Act  applicable  to  the  employes 
of  such  contractor.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V,  Bond,  36  S.  Ct.  403,  240 
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U.  S.  449,  60  L.  Ed.  736,  reversing  judg- 
ment (Okl.)  148  P.  103. 

A  railroad  laborer  riding  to  and  from 
his  work  in  the  cab  of  his  employer's 
locomotive  cannot  be  considered  a  tres- 
passer unless  doing  so  was  prohibited  by 
some  rule,  order,  or  law.  Roberts  v« 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  202 
111.  App.  480,  judgment  affirmed  117  N. 
E.  97,  279  lU.  493. 

The  giving  by  a  foreman  of  a  special 
order  in  furtherance  of  the  master^s 
business  is  the  business  of  the  master, 
and  where  a  servant  lineman  had  the 
right  to  ride  upon  the  trains  of  the  CQ^~ 
ployer  railroad  company  and  was  Order- 
ed by  his  foreman  to  board  a  moving 
train,  whereby  he  was  injured,  it  was 
not  necessary  to  show  that  the  direc- 
tions to  board  the  train  were  of  a  for- 
mal imperative  character.  Vandalia  R. 
Co.  V.  Kendall  (Ind.  App.)  119  N.  E. 
816. 

Plaintiff's  intestate,  employed  as  a 
repairman  on  the  ** heavy  side"  of  de- 
fendant's railroad  yard,  and  killed  on 
the  *'light  side"  while  in  search  of  sup- 
plies, held  in  the  course  of  his  employ- 
ment. Norfolk  &  W.  Ry.  Co.  v.  Short's 
AdmV,  188  S.  W.  786,  171  Ky.  647. 

The  federal  Employers'  Liability  Act 
has  no  application  to  an  injury  incurred 
by  one  not  an  employ^  of  the  railroad 
at  the  time,  and  a  "student"  fireman, 
who  received  no  wages,  held  not  an  em- 
ploy6  within  federal  Employers'  Liabil- 
ity Act,  when  killed  in  a  rear-end  colli- 
sion while  the  caboose  after  abandoning 
his  duties  temporarily.  Chesapeake  & 
O.  Ry.  Co.  V.  Harmon's  Adm'r,  189  S. 
W.  1135,  173  Ky.  1,  rehearing  denied 
192  S.  W.  817,  174  Ky.  850. 

Where  two  railroad  companies  had 
agreement  whereby  each  had  the  right 
to  use  the  tracks  of  the  other,  an  em- 
ploy^ of  one  road,  who  was  killed  while 
working  on  the  traeks  of  the  other  road, 
is  not  at  time  of  death  an  "employ^"  of 
latter  road,  under  federal  Employers' 
Liability  Act,  although  agreement  speci- 
fied that  train  employ^  should  be  sub- 
ject to  regulations  and  orders  of  com- 
pany owning  tracks  on  which  they 
w^orked.  Hull  v.  Philadelphia  &  R.  Ry. 
Co.  (Md.)  104  A.  274. 

In  action  under  federal  Employers' 
Liability  Act  of  1908  and  amendments, 
for  injury  to  car  repairer  from  releasing 
spring  in  defective  drawbar,  held,  that 
he  was  not  technically  a  volunteer. 
Gaines  v.  Grand  Trunk  Ry.  Co.  of  Can- 
ada (Mich.)  159  N.  W.  542. 

Where  plaintiff,  section  hand,  was  in- 
jured after  working  hours  while  return- 
ing to  bunkhouse  on  hand  car  after  hav- 
ing gone,  at  direction  of  foreman,  to 
procure  tools,  the  relation  of  master  and 
servant  existed,  notwithstanding  that 
injury  occurred  after  usual  quitting 
time.  Salabrin  v.  Ann  Arbor  R.  Co. 
(Mich.)  160  N.  W.  552. 

That  deceased  railroad  conductor  was 
running  his  train  without  headlight  dis- 
played as  required  by  state  law  would 
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not  make  him  a  mere  trespasser,  to 
whom  railroad  company  owed  no  duty 
save  to  refrain  from  willful  injury. 
Horton  v.  Seaboard  Air  Line  Ry.  Co., 
95  S.  E.  883,  175  N.  C.  472,  certiorari 
denied  Seaboard  Air  Line  Ry.  Co.  v. 
Horton,  39  S.  Ct.  8,  63  L.  Ed.  — . 

Employ^  of  one  contracting  with  rail- 
road to  keep  coal  chutes  filled  and  ash 
pit  cleaned  out  held  not  an  employ^  of 
the  railroad  within  federal  Employers' 
Liability  Act,  in  view  of  Civ.  Code  S. 
D.  §  1476,  defining  ''servant"  and 
**master."  PoUuck  v.  Minneapolis  & 
St.  L.  R.  Co.  (S.  D.)  166  N.  W.  641, 
certiorari  denied  39  S.  Ct  6,  63  L. 
Ed.  — . 

That  a  section  hand  was  permitted  to 
freely  pass  across  tracks  of  defendant 
railroad  when  off  duty  did  not  entitle 
him  as  licensee  to  recover  for  injuries 
received  while  loitering  behind  standing 
box  car  after  working  hours  while 
watching  his  children  safely  cross 
tracks.  Perez  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (Tex.  dv.  App.)  192  S.  W. 
274. 

Where  two  intersecting  railroads 
erected  an  interlocking  plant  for  their 
joint  use,  the  one,  knowing  that  serv- 
ants of  the  other  would  use  the  plant, 
was  under  the  same  duty  to  keep  it  in 
a  reasonably  safe  condition  for  the  oth- 
er's employes  as  was  the  other  itself. 
Missouri,  K.  &  T.  Ry.  Co. .  of  Texas  v. 

Grimes  (Tex.  Civ.  App.)  196  S.  W.  691. 

That  plaintiff  has  procured  employ- 
ment by  false  and  fraudulent  state- 
ments contained  in  his  application  for 
employment  is  no  defense  to  an  action 
against  his  employer  for  injuries.  Kan- 
sas City,  M.  &  O.  Ry.  Co.  of  T^xas  v. 
Estes  (Tex.  Civ.  App.)  203  S.  W.  1155. 

An  intedocker  signal  operator  at 
crossing  of  two  railroads  hired  by  S. 
Railroad  under  agreement  and  in  con- 
sideration of  privilege  of  crossing  de- 
fendant railroad,  injured  while  attend- 
ing to  signal  lights  used  only  by  defend- 
ant railway,  was  the  letter's  "employ^," 
within  the  meaning  of  federal  Employ- 
ers' Liability  Act,  the  word  *'employ^" 
not  being  defined  by  the  act,  but  refer- 
ring to  the  relation  of  master  and  serv- 
ant, the  usual  elements  of  which  are 
selection  and  engagement  of  the  serv- 
ant, payment  of  wages,  power  of  dis- 
missal, and  power  to  control,  although 
none  of  such  elements  are  absolutely 
determinative  and  where  the  duties  of 
the  master  are  nonassignable,  as  in  the 
present  case  he  cannot  escape  liability 
by  transferring  control  of  the^  servant 
to  another  person.  Atlantic  Coast  Line 
R.  Co.  V.  Tredway'sN  Adm'x,  93  S.  E. 
560,  120  Va.  735,  certiorari  denied 
Same  v.  Treadway,  38  S.  Ct.  191,  245 
U.  S.  670,  62  L.  Ed.  540. 

25.  —  Meaning  of  "common  carrier 
by  railroad,"  etc^— A  railway  company 
which,  under  its  own  charter,  operates 
a  street  railway  line  in  the  District  of 
Columbia,  and  operates  also  under  con- 
tract a  connecting   suburban   ana  in- 


Ch.E) 


LIABILITY  FOR  INJURIES  TO  EHPLOyAs 


§  8667 


terurban  lioe  extending  into  Biaryland, 
with  power  of  eminent  domain,  is 
"common  carrier  by  railway,"  within 
Act  April  22,  1908,  as  amended  by 
Act  April  5,  1910.  Washington  Ry.  & 
Electric  Co.  V.  Scala,  37  S.  Ct.  654,  244 
U.  S.  630,  61  U  Ed.  1360,  affirming 
judgment  45  App.  D.  C.  484. 

A  street  railway  engaged  in  carrying 
passengers  between  states  is  a  **coni« 
mon  carrier  by  railroad"  within  the 
meaning  of  the  federal  Employers' 
Liability  Act.  Nelson  v.  Ironwood  ft 
B.  Ry.  &  light  Co.  (Mich.)  170  N.  W. 
45. 

Express  company  transporting  mer- 
ebandise  for  hire  is  not  "common  car- 
rier by  railroad,"  because  it  contracts 
with  railroad  for  transportation  of 
merchandise,  and  is  not  within  Act 
Cong.  April  22,  1908,  relating  to  liabU- 
ity  to  employes.  Higgins  y.  Erie  R. 
Co.  (N.  J.)  99  A.  98. 

26.  Interstate  commerce— In  general. 

—The  true  test  of  employment  in  inter- 
state commerce  is  whether  the  employd 
when  injured  was  engaged  in  interstate 
transportation,  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part 
of  it  Southern  Pac.  Co.  y.  Industrial 
Accident  Commission  of  State  of  Cal- 
ifornia (Cal.)  161  P.  1139;  Cincinnati. 
N.  0.  &  T.  P.  Ry.  Co.  v.  Hansford,  190 
S.  W.  690,  173  Ky.  126 ;  Eskelsen  v. 
Union  Pac.  R.  Co.  (Neb.)  168*  N.  W. 
366;  Giorio  v.  New  York  Cent.  R.  Co. 
(Sup.)  162  N.  T.  S.  1026,  176  App.  Diy. 
230;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  y. 
True  (Okl.)  176  P.  758;  Perez  v.  Union 
Pac.  R.  Co.  (Utah)   173  P.  236. 

The  nature  of  the  work  employ^  was 
doing  at  time  of  injury  determines 
whether  h^e  was  engaged  in  'interstate 
commerce,  within  Employers'  Liability 
Act  Erie  R.  Co.  y.  Welsh,  37  S.  Ct. 
116,  242  U.  S.  303,  61  L.  Ed.  319,  af- 
firming judgment  105  N.  E.  189,  89  Ohio 
St  81;  Schaeffer  y.  Illinois  Cent  R. 
Co.,  189  S.  W.  237,  172  Ky.  337;  Mc- 
Bam  V.  Northern  Pac.  Ry.  Co.,  160  P. 
654,  52  Mont.  578;  Karras  y.  Chicago 
&  N.  W.  Ry.  Co..  162  N.  W.  923,  165 
Wis.  578. 

Employers'  Liability  Act  held  not  to 
establish  a  rule  of  liabiliry  as  to  injuries 
received  by  an  employ^  on  an  ocean- 
^oing  ship  plying  between  ports  of  dif- 
iferent  states,  operated  by  a  corporation 
which  is  also  an  interstate  railway  car- 
rier. Southern  Pac.  Co.  y.  Jensen,  37 
S.  Ct  624,  244  U.  S.  205,  61  L.  Ed. 
1086,  reversing  judgment  Jensen  y. 
Southern  Pac.  Co.,  109  N.  E.  600,  215 
N.  Y.  514,  L.  R.  A.  1916A,  403,  Ann. 
Gas.  1916B,  276;  Clyde  S.  S.  Co.  v. 
Walker,  37  S.  Ct.  545,  244  U.  S.  255, 
61  L.  Ed.  1116,  reversing  judgment  In 
re  Walker,  109  N.  B.  604,  215  N.  Y. 
529,  Ann.  Cas.  1916B,  87. 

Whether  railroad  employ^  was,  with- 
in  federal  Employers'  Liability  Act,  en- 
gaged In  interstate  commerce  at  time 
he  was  injured,  depends  upon  character 


of  act  at  that  time,  and  fact  that  ap- 
pliance he  was  repairing  when  injured 
might  in  future  be  used  in  interstate 
commerce  does  not  establish  that  cause 
of  action  falls  within  act  O'Dell  v. 
Southern  Ry.  Co.  (D.  C.)  248  F.  343. 

Whether  a  railroad  employ6  was  in- 
jured while  engaged  in  interstate  com- 
merce is  determined  by  whether  the 
work  or  act  in  which  he  was  then  en- 
gaged was  a  part  of  the  interstate  com- 
merce in  which  the  carrier  was  engaged. 
Western  Ry.  of  Alabanm  y.  Mays  (Ala.) 
72  So.  641. 

In  action  under  federal  Employers* 
Liability  Act  for  injury  sustained  while 
clearing  ditches  along  defendant  rail- 
road's tracks,  plaintiff's  testimony  that 
there  was  no  other  way  of  draining  sur- 
face water  from  tracks  is  competent  to 
establish  that  his  work  was  necessary  to 
safe  interstate  transportation.  Louis- 
ville &  N.  R.  Co.  y.  Blank^nship  (Ala.) 
74  So.  960. 

Railroad  track  used  indiscriminately 
in  both  interstate  and  Intrastate  com- 
merce is  an  instrumentality  of  inter- 
state commerce,  and  those  engaged  in 
its  repair  are  engaged  in  interstate 
commerce.  Southern  Pac.  Co.  v.  In- 
dustrial Accident  Commission  of  State 
of  California  (Cal.)  161  P.  1139. 

Interstate  transportation  of  mail 
held  covered  by  the  federal  Employers' 
Liability  Act,  whether  the  railroad  is 
acting  as  a  common  carrier  in  such 
transportation  or  as  an  agency  of  the 
government.  Zenz  v.  Industrial  Acci- 
dent Commission  (Cal.)  168  P.  364. 

In  the  absence  of  evidence  as  to  the 
exact  work  in  which  the  employ^  was 
engaged  when  injured,  whether  intra- 
state or  interstate  the  employer's  lia- 
bility is  not  governed  by  the  federal 
Employers'  Liability  Act.  Terry  v. 
Southern  Pac.  Co.  (Cal.)  169  P.  86. 

W^hether  section  foreman  on  track 
used  in  interstate  commerce  was  em- 
ployed therein  when  injured  would  de- 
pend on  work  he  was  actually  engaged 
in  when  injured,  regardless  of  whether 
he  accomplished  such  work.  Atlantic 
Coast  Line  R.  Co.  y.  Tomlinson  (Ga. 
App.)  94  S.  E.  909. 

Service  of  car  in  interstate  commerce 
held  not  completed  when  it  became  nec- 
essary to  move  it  in  partly  unloaded 
condition.  Wagner  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  115  N.  E.  201,  277  111.  114. 

Question  whether  the  servant  is  en- 
titled to  compensation,  depending  on 
whether  he  was  engaged  in  interstate 
commerce  when  injured,  is  to  be  deter- 
mined by  the  character  of  work  being 
done  at  the  instant  of  injury.  Illinois 
Cent.  R.  Co.  v.  Industrial  Board,  119 
N.  E.  920,  284  111.  267. 

The  true  test  as  to  whether  an  em- 
ploy6  of  a  railroad  company  is  engaged 
in  interstate  commerce  is  the  nature  of 
his  duties  at  the  time  of  his  injury. 
Mitchell  v.  LouisviUe  &  N.  R.  Co.  104 
IlL  App.  77. 
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Empty  freight  cars  have  interstate 
character  while  haTing  interstate  move- 
ment, which  ceases  when  they  reach 
first  distributing  point  in  state  of  des- 
tination. Chicago  &  E.  R.Co.  v.  Feight- 
ner  (Ind.App.)  114  N.  E.  659. 

In  determining  whether  federal  or 
state  law  was  applicable  to  railroad  em- 
ploye's action  for  personal  injury,  the 
test  is  whether  the  injuries  were  sus- 
tained while  the  company  and  the  em- 
ph)y6  were  engaged  in  interstate  com- 
merce, and,  if  so,  the  federal  statute 
applies,  and,  if  not,  the  state  law  ap- 
plies. Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Clarke,  185  S.  W.  94,  169  Ky. 
662. 

From  mere  fact  that  railroad  is  inter- 
state as  Veil  as  intrastate  carrier,  it 
does  not  follow  that  the  work  in  which 
its  servant  was  engaged,  when  killed, 
was  interstate  commerce.  Schaeffer  y. 
Illinois  Cent.  R.  Co.,  189  S.  W.  237, 
172  Ky.  337. 

To  entitle  injured  servant  of  railway 
to  recover  under  federal  Employers'  Li- 
ability Act,  it  is  not  indesi>en8able  that 
servant  should  have  been  directly  en- 
gaged in  interstate  transportation  by 
assisting  in  operation  of  train  or  in  re- 
pair of  trains,  fixtures,  etc.,  necessary 
to  interstate  transportation  business. 
Ohio  Valley  Electric  Ry.  Co.  v.  Brum- 
field's  Adm'r,  203  S.  W.  541,  180  Ky. 
743. 

Railroad's  painter,  suing  under  feder- 
al Employers'  Liability  Act  for  injuries 
from  inhaling  deleterious  paint  spray, 
could  not  recover,  unless*,  in  using  the 
paint  gun,<  he  was  employed  by  defend- 
ant in  doing  an  act  or  service  with  real 
or  substantial  relation  to  interstate 
commerce.  Baltimore  &  O.  R  Co.  y. 
Branson,  98  A.  225,  128  Md.  678. 

In  action  under  federal  Employers' 
Liability  Act  for  death  of  servant,  it 
is  essential  to  plaintiff's  right  to  re- 
cover that  he  prove  that  when  deceased 
was  injured  he  was  employed  in  inter- 
state commerce.  Washington,  B.  &  A. 
Electric  R.  Co.  v.  Owens,  101  A.  532, 
131  Md.  1. 

Under  Rev.  St.  Mo.  1909,  §  5434,  and 
this  section,  it  is  no  defense  to  an  ac- 
tion for  injuries  to  a  railroad  employ^ 
that  the  car  on  which  he  was  working 
when  injured  was  then  employed  in  in- 
terstate commerce.  Pipes  v.  Missouri 
Pac.  Ry.  Co.  (Mo.)  184  S.  W.  79. 

When  contention  is  seriously  made 
and  supported  by  evidence  that  employ^ 
was  engaged  in  interstate -commerce,  the 
Industrial  Commission  should  make  a 
finding  on  this  point,  and  its  failure  to 
find  necessitates  a  new  hearing.  Saxon 
V.  Erie  R.  Co.,  116  N.  E.  983,  221  N. 
Y.  179,  reversing  order  156  N.  Y.  S. 
1144,  172  App.  Div.  913. 

There  being  evidence  that  deceased 
was  mowing  weeds  along  right  of  way, 
to  prevent  spread  of  fire  and  slippery 
rails,  determination  whether  such  work 
was  to  preserve  safety  and  integrity  of 
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/the  road,  and  therefore  a  part  of  inter- 
state- commerce,  so  that  the  widow  was 
not  entitled  to  award  under  state  com- 
pensation act,  was  required.  Plass  v. 
Central  New  England  Ry.  Co.,  117  N. 
E.  952,  221  N.  Y.  472.  Reversing  or- 
der 155  N.  Y.  S.  854.  169  App.  Div. 
826. 

In  determining  whether  an  employ^  of 
an  interstate  carrier  is  entitled  to  com- 
pensation, the  true  test  is  whether  his 
work  was  a  part  of  the  interstate  com- 
merce of  the  carrier.  VoUmers.v.  New 
York  Cent.  R.  Co.  (Sup.)  167  N.  Y.  S. 
426,  180  App.  Div.  60. 

Whether  an  employ^,  injured  while 
aiding  in  putting  on  the  storage  track 
for  the  night  a  locomotive  after  it  had 
been  cleaned  and  supplied  with  water 
and  sand,  ready  for  the  next  day,  after 
coming  in  from  an  interstate  trip,  was 
then  "engaged  in  interstate  commerce," 
within  federal  Employers'  Liability 
Act,  depends  on  whether  the  locomo- 
tive was  regularly  devoted  to  such  trip, 
or  whether,  on  the  other  hand,  its  use 
next  day  was  undetermined  when  it 
was  laid  up  for  the  night.  Palermo  v. 
Erie  R.  Co.  (Sup.)  173  N.  Y.  S.  456. 

Whether  cars  causing  personal  in- 
jury to  railway  employ-fi  were  engaged 
in  interstate  of  intrastate  commerce  at 
time  of  accident  dei>ends  on  their  em- 
ployment at  time,  and  not  on  remote 
probabilities.  Mayers  v.  Union  R.  Co., 
100  A.  967,  256  Pa.  474. 

To  be  within  the  federal  Employers' 
Liability  Act,  one  need  not  be  directly 
engaged  in  interstate  train  movement; 
the  test  being  whether  his  task  was  so 
directly  and  immediately  connected 
therewith  as  to  form  a  part  or  necessa- 
ry incident,  even  though  only  prelimi- 
nary thereto.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Morgan,  201  S.  W.  128,  139 
Tenn.  27. 

The  test  as  to  whether  an  employ^ 
was  engaged  in  "interstate  commerce" 
at  the  time  of  his  injury  is  whether  the 
performance  of  the  act  in  which  he  was 
engaged  directly  and  immediately  tend- 
ed to  facilitate  the  movement  of  inter- 
state commerce,  or,  conversely,  whether 
failure  to  perform  the  act  directly  and 
immediately  interfered  with  or  hindered 
the  movement  of  such  commerce.  Mor- 
rison v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Wash.)  175  P.  325. 

The  mere  use  of  the  word  "shop"  on 
a  car  is  not  equivalent  to  a  designation 
for  haulage  in  interstate  traffic.  Ewing 
V.  Coal  &  Coke  Ry.  Co.  (W.  Va.)  96  S. 
E.  73,  certiorari  denied  Coal  &  Coke 
Ry.  Co.  V.  Ewing,  38  S.  Ct.  583,  247  U- 
S.  521,  62  L.  Ed.  1246. 

See,  also,  notes  45^  and  62,  under 
this  section. 

27.  «—  RoquUites  of  cause  of  ac- 
tion.^To  bring  an  employ^  of  a  car- 
rier within  provisions  of  federal  E^m- 
ployers'  Liability  Act,  both  he  and  the 
carrier  must  at  time  of  injury  be  en- 
gaged in  interstate  commerce.    Erie  R. 


Ch.E) 


UABIIilTY  FOR  INJURIBS  TO  EMPIiOY^B 


S  8657 


Co.  ▼.  Krysienski,  238  F.  142,  151  C.  C. 

A.  218;  Luccbetti  v.  Philadelphia  &  R. 

Ry.  Co.  (D.  C.)  233  F.  137;  Louis- 
Tille  &  N.  R.  Co.  Y.  Blankenship  (Ala.) 
74  So.  960;  L»oDg  y.  Lusk  (Ark.)  186 
S.  W.  001;  Wagner  v.  Chicago,  R.  I. 
ft  P.  Ry.  Co.,  200  lU.  App.  305.  judg- 
ment affirmed  115  N.  E.  201»  277  lU. 
114;  Sells  v.  Grand  Trunk  &  Western 
Ry.  Co.,  206  111.  App.  45;  Brier  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa)  168 
N.  W.  339;  Ohio  VaUey  Electric  Ry. 
Co.  V.  Brumfield's  Adm*r,  203  S.  W. 
541,  180  Ky.  "743;  Probus  v.  Illinois 
Cent.  R.  Co.,  203  S.  W.  862,  181  Ky.  7; 
Hurley  v.  Illinois  Cent.  R.  Co.  (Minn.) 
157  N.  W.  1005;  Hoag  v.  Ulster  &  D. 
R  Co.,  164  N.  Y.  S.  529,  177  App.  Div. 
433;  Rodeff  v.  Lake  Shore  &  M.  S. 
Ry.  Co.,  7  Ohio  App.  73;  Kuchenmeis- 
ter  Y.  Los  Angeles  &  S.  L.  R.  Co. 
(Utah)  172  P.  725;  McKee  y.  Ohio  Val- 
ley Electric  Ry.  Co.  (W.  Va.)  88  S, 
E.  616;  Jacoby  y.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  161  N.  W.  751,  165  Wis.  610, 
rehearing  denied  and  mandate  amend- 
ed 164  N.  W.  88.  165  Wis.  610. 

The  federal  Employers*  Liability  Act 
is  only  aYailable  to  employes  of  inter- 
state carriers,  who  at  the  time  of  the 
injury  are  engaged  in  serYice  immedi- 
ately related  to  interstate  commerce. 
Mathews  y.  Alabama  Great  Southern 
R  Co.  (Ala.)  76  So.  17. 

Where  employ^  of  interstate  carrier 
wag  not  engaged  in  interstate  commerce 
at  his  death,  tact  that  he  was  killed  by 
an  interstate  passenger  train  will  not 
bring  him  within  operation  of  federal 
Employers*  Liability  Act.  Hardy  y.  At- 
lanta &  W.  P.  R.  Co.,  93  S.  E.  18,  20 
Ga.  App.  303. 

The  applicj^tion  of  the  federal  Em- 
ployers' Liability  Act  is  limited  to  in- 
jnries  occurring  while  the  particular 
service  in  which  the  employ^  is  engaged 
ia  a  part  of  interstate  commerce.  Hunt 
T.  Illinois  Southern  Jly.  Co.,  196  111. 
App.  539. 

It  is  not  necessary  that  a  cocmploy6 
irhose  negligence  causes  the  injury  to 
an  employ^  of  a  railroad  be  also  actual- 
ly employed  in  interstate  commerce  to 
bring  the  injured  employ^  within  the 
federal  Employers*  Liability  Act  where 
the  latter  ie  employed  in  interstate 
commerce.  DunlaYy  y.  Chicago,  B.  & 
Q.  R.  Co.,  200  111.. App.  75. 

Recovery  against  railroad,  under  fed- 
eral Employers'  Liability  Act,  for  in- 
juries to  employ^  can  be  had  only 
where  injury  is  suffered  while  engaged 
in  interstate  commerce.  Chicago  &  E. 
R.  Co.  Y.  Feightner  (Ind.  App.)  114 
N.  E.  659. 

The  federal  Employers'  Ijiability  Act 
has  no  application  to  an  employ^  who 
incurs  an  injury  while  not  engaged  in 
interstate  commerce.  Chesapeake  &  O. 
Ry.  Co.  Y.  Harmon's  Adm'r,  189  S.  W. 
1135,  173  Ky.  1,  rehearing  denied  192 
8.  W.  817,  174  Ky.  850. 

Under   federal   Employers'    Liability 


Act,  recovery  can  be  had  only  for  cases 
of  accident  in  which  negligence  is  the 
cause  of  the  injury.  Western  Mary- 
land Ry.  Co.  Y.  Sanner,  101  A.  587,  130 
Md.  581;  Sanner  y.  Western  Maryland 
R.  Co.,  38  S.  Ct.  61,  245  U.  S.  661,  62 
L.  Ed.  536. 

Under  the  federal  Employers*  Liabil- 
ity Act,  a  carrier  is  liable  only  in  case 
both  carrier  and  employ^  are  engaged 
in  interstate  commerce  as  to  the  in- 
strumentulity  employed  at  the  time  of 
the  injury.  Perez  v.  Union  Pac.  R.  Co. 
(Utah)  173  P.  286. 

28.  — —  Common  carrier,  when  en- 
gaged In.— Logging  road,  over  which 
owner  carries  its  own  logs  in  its  own 
cars  from  its  own  timber  land  to  tide- 
water point  within  the  state  where  logs 
are  sold,  is  not  engaged  in  interstate 
commerce  within  Employers'  Liability 
Act,  though  some  of  the  logs  go  to 
points  outside  the  state.  McCluskey  v. 
Marysville  &  N.  Ry.  Co.,  37  S.  Ct.  374, 
243  U.  S.  36,  61  L.  Ed.  578,  affirming 
judgment  Nordgard  v.  Same,  218  F. 
737,  134  C.  C.  A.  415;  Bay  y.  MerriU  & 
Ring  Logging  Co.,  37  S.  Ct.  376,  243  U. 
S.  40.  61  L.  Ed.  580,  affirming  judg- 
ment 220  F.  295,  136  C.  C.  A.  277. 

An  engine  of  a  railroad  company  lo- 
cated within  a  state,  which  used  it  in- 
discriminately to  haul  interstate  and  in- 
trastate shipments,  held  an  instrumen- 
tality of  interstate  commerce,  so  that 
one  injured  in  repairing  the  engine  may 
sue  under  the  federal  Employers'  Lia- 
bility Act.  Chicago,  K.  &  S.  Ry.  Co. 
Y.  Kindlesparker,  234  F.  1,  148  C.  C. 
A.  17. 

Within  the  federal  Employers*  Lia- 
bility Act,  a  railroad  lying  wholly  with- 
in a  state,  which  formed  a  link  between 
interstate  lines  and  indiscriminately 
carried  interstate  shipments,  is  an  in- 
terstate carrier.    Id. 

Where  freight  cars  from  railroads  en- 
gaged in  interstate  commerce  are  re- 
ceived by  defendant,  who  participates 
in  the  transportation  to  destination, 
and  where  defendant  moved  a  car  to  be 
weighed  for  the  purpose  of  determining 
the  net  weight  of  an  interstate  load, 
and  where  there  was  no  proof  that  the 
car  being  weighed  had  been  withdrawn 
from  service  in  interstate  commerce, 
heldf  that  the  moving  of  such  car  is  a 
part  of  the  interstate  commerce  in 
which  defendant  is  engacfed,  within  the 
meaning  of  the  federal  Employers'  Lia- 
bility Act.  Curran  y.  Chicago  Short 
Line  Ry.  Co.,  198  lU.  App.  154. 

Switch  engines,  engaged  in  breaking 
up  trains  engaged  in  interstate  com- 
merce, must  be  considered  as  also  en- 
gaged therein.  Sells  y.  Grand  Trunk  & 
W.  Ry.  Co.,  206  111.  App.  45. 

In  action  under  the  Federal  Employ- 
ers' Liability  Act  for  personal  injuries 
sustained  by  plaintiff,  a  locomotive  fire- 
man, the  interstate  character  of  defend- 
ant's train  at  the  time  of  the  accident 
held  established  by  competent  cYidence. 
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Wilson  y.  Chicago  Heights  Terminal 
Transfer  R.  Co.,  212  111.  App.  271. 

Railroad  is  engaged  in  interstate 
commerce  from  time  it  begins  carriage 
of  article  from  one  state  to  another  till 
article  reaches  its  destination.  Louis- 
ville &  N.  R.  Co.  V.  Meadors'  Adm'r, 

197  S.  W.  440,  170  Ky.  765. 
Towboat   held  engaged  in  interstate 

commerce  within  Workmen's  Compen- 
sation Act  Mass.  pt.  5,  §  2,  as  amended 
by  St.  1914,  c.  706,  §  13,  and  St.  1913, 
c.  568,  BO  that  an  injured  servant  could 
not  recover  under  the  act.  Morrison 
V.  Commercial  Towboat  Co.,  116  N.  B. 
499,  227  Mass.  237. 

Terminal  company  whose  facilities 
are  used  and  are  necessary  in  trans- 
portation of  persons  and  property  by 
interstate  trunk  lines  is  engaged  in  in- 
terstate commerce.  Spaw  v.  Kansas 
City  Terminal  Ry.  Co.,  201  S.  W.  927, 

198  Mo.  App.  552. 

Federal  Employers'  Liability  Act  reg- 
ulates duties  of  interstate  carriers  to 
their  employes,  and,  where  carrier  is 
also  engaged  in  interstate  commerce, 
using  same  agencies  the  act  covers  em- 
pdoy^s  'whose  employment  relates  to 
such  agencies.  Eskelsen  v.  Union  Pac. 
R.  Co.  (Neb.)  167  N.  W.  408,  rehearing 
denied  168  N.  W.  366. 

As  a  car  engaged  in  interstate  com- 
merce lost  its  character  as  an  interstate 
commerce  car  from  the  instant  its  cargo 
was  discharged  until  the  railroad  by 
word  or  act  manifested  an  intention  to 
again  use  it,  an  employ^,  injured  by 
the  car  while  it  was  empty  and  await- 
ing orders,  could  not  recover  under  the 
federal  Employers*  Liability  Act.  Mor- 
an  V.  Central  R.  Co.  of  New  Jersey, 
96  A.  1023,  88  N.  J.  Law,  730. 

Car  loaded  with  freight,  consigned  to 
points  outside  state,  being  switched 
within  state,  was  being  used  in  inter- 
state commerce.  Whaleu  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  150  N.  Y. 
S.  244,  173  App.  Div.  268. 

In  railroad  servant's  action  for  in- 
jury, where  engine  and  train  by  which 
he'  was  stnick  had  finished  interstate 
commerce  business,  and  it  did  not  ap- 
X)ear  whether  next  work  would  be  in 
interstate  or  intrastate  transportation, 
the  federal  Employers'  Liability  Act 
did  not  apply.  Mayers  v.  Union  R. 
Co.,  100  A.  967,  256  Pa.  474. 

Where,  at  the  time  of  shipment,  a 
destination  within  the  state  only  was 
contemplated  the  state  statutes  control 
the  railroad's  liability  for  injury  to  a 
servant  while  engaged  in  such  transpor- 
tation. Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Pace  (Tex.  Civ.  App.)  184  S. 
W.  1051. 

A  railroad  company  in  breaking  up 
interstate  trains  at  a  junction  point 
vnthin  the  state  to  facilitate  delivery 
of  shipments  to  other  points  within  the 
state  is  engaged  in  interstate  commerce 
notwithstanding  interstate  cars  were  to 
be  delivered  within  state  or  at  terminal 
where  trains  were  broken  up.    South- 
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em  Pac  Co.  v.  Stephens  (Tex.  Civ. 
App.)  201  S.  W.  1076. 

Icing  a  refrigerator  car  to  receive 
fruit  for  another  state  is  an  initial  move- 
ment after  which,  in  switching,  the  car 
is  engaged  in  Interstate  commerce,  so 
as  to  permit  an  injured  brakeman  to 
recover  under  federal  Employers'  Lia- 
bility Act  Aldread  v.  Northern  Pac. 
Ry.  Co.  (Wash.)  160  P.  429. 

The  fact  that  concrete  tiling  to  be 
used  in  replacing  wooden  culverts  in  a 
railroad  track  had  been  shipped  from 
another  state  did  not  impress  it  with 
an  interstate  character  so  as  to  make 
the  unloading  thereof  shortly  after  Its 
arrival  a  part  of  interstate  transpor- 
tation within  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  1916, 
^  8657-8665).  Morrison  v.  Chicago, 
M.  &  St  P.  Ry.  Co.  (Wash.)  175  P. 

325. 

The  federal  Employers'  Liability  Act 
held  not  to  apply  in  case  of  injury  to 
an  employe  ot  an  urDan  railway,  where 
he  was  operating  a  car  confined  to  ur- 
ban lines  and  not  carrying  interstate 
passengers  or  traflEic,  though  defendant 
operated  connecting  lines  engaged  in  in- 
terstate commerce.  Watts  v.  Ohio  Val- 
ley Electric  Co.  (W.  Va.)  88  S.  E.  65W. 

29. Employ^,  when  employed  In. 

— Employ^  of  interstate  railway  held  at 
the  time  of  accident  employed  in  inter- 
state commerce,  within  Employers'  Lia- 
bility Act.  Erie  H.  Co.  v.  Winfield,  87 
S.  Ct,  556,  244  U.  S.  170.  61  L.  Ed. 
1057,  reversing  judgment  Winfield  v. 
Erie  R.  Co.,  96  A.  394,  88  N.  J.  Law, 
619. 

Employjg  of  interstate  carrier,  clear- 
ing up  wreck  blocking  trains  in  inter- 
state commerce  and  injured  in  so  do- 
ing, was  employed  in  interstate  com- 
merce, within  Employers'  Liability  Act, 
as  amended  by  Act  April  5,  1910. 
Southern  Ry.  Co.  v.  Puckett,  37  S.  Ct. 
703,  244  U.  S.  571,  61  L.  Ed.  1321,  af- 
firming judgment  85  S.  E.  809,  16  Ga. 
App.  551. 

One  engaged  in  employment  neces- 
sary to  the  maintenance  of^any  instru- 
mentality essential  to  the  operation  of 
a  road  used  in  interstate  commerce  is 
employed  in  interstate  commerce.  Coal 
&  Coke  Ry.  Co.  v.  Deal.  231  F.  604, 
145  C.  C.  A  490,  aflirming  judgment 
Deal  V.  Coal  &  Coke  Ry.  Co.  (D.  C.) 
215  F.  285,  and  writ  of  error  granted 
to  Supreme  Court  Coal  &  Coke  Ry.  Co. 
V.  Deal,  232  F.  1020,  146  C.  O.  A.  665. 

An  engine  regularly  hauling  interstate 
passenger  trains  was  used  in  interstate 
commerce  when  taken  out  of  a  train  in 
order  that  a  bolt  might  be  repaired,  be- 
ing placed  in  the  shop  and  sent  out  up- 
on the  same  day  on  its  regular  run,  and 
the  railroad's  employ^  injured  in  doing 
the  work,  was  injured  while  employed 
in  interstate  commerce.  Atlantic  Coast 
Line  R.  Co.  v.  Woods  (C.  C.  A.)  252  F. 
428. 

Employ^,  operating  pumping  station 
furnishing  water  to  locomotives  engaged 
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in  interstate  and  intrastate  commerce^ 
held  within  the  federal  Employers'  laa- 
bility  Act  Rouah  ▼.  Baltimore  Sc  O.  R. 
Co.  (D.  C.)  243  F.  712. 

Employ^,  pumping  water  into  tank  for 
use  of  engines  engaged  in  interstate 
commerce,  held  engaged  in  such  com- 
merce, where  such  use  of  the  water  ia 
not  dependent  on  any  remote  possibility. 
Collins  ▼.  EHe  R.  Co.  (D.  O.)  246  F. 
811. 

Where  decedent  at  time  he  received  hia 
fatal  injuries  was  employed  in  interstate 
commerce  by  railroad  company  on  one  of 
its  boats  which  was  then  being  used  for 
that  purpose,  rights  and  responsibilities 
of  parties  must  be  adjudged  according 
to  provisions  of  federal  Employers'  Lia- 
bility Act  so  far  as  applicable.  The 
Erie  Lighter  108  (D.  O.)  250  F.  490. 

Where  plaintiff  was  engaged  as  a  rail- 
road foreman  in  a  crew  making  up  in- 
terstate trains,  and  was  injured  during 
temporary  lull  in  the  work,  he  was  en- 
gaged in  interstate  commerce  when  in- 
jured, and  his  case  is  properly  brought 
within  the  federal  Liability  Act.  Ala- 
bama Great  Southern  R.  Co.  v.  Skotzy 
(Ala.)  71  So.  335. 

Where  a  railroad  was  engaged  in  in- 
terstate traffic  and  at  the  time  of  an  in- 
jury conductor  was  noting  cars  to  be 
made  up  into  trains  for  through  traffic, 
at  a  time  when  no  local  freights  were 
handled,  held,  that  such  conductor  was 
engaged  in  'interstate  commerce." 
Southern  Ry.  Co.  v.  Fisher  (Ala.)  74 
So.  580. 

Person  employed  by  railroad  as  mem- 
ber of  posse  to  apprehend  bandits  who 
had  robbed  interstate  train  was  not  en- 
gaged in  interstate  commerce  so  as  to 
fix  liability  on  road  for  his  death  under 
federal  Employers'  liability  Act.  Ala- 
bama Great  Southern  R.  Co.  v.  Bonner 
(Ala.)  75  So.  986. 

Where  an  employ^  wrecker  or  car  re- 
pairer of  a  railroad  engaged  in  both  in- 
tra and  inter  state  commerce  was  killed 
while  clearing  a  wreck  to  allow  both  lo- 
cal and  interstate  traffic  to  proceed,  the 
deceased's  work  constituted  interstate 
commerce,  making  the  federal  Employ-, 
ers'  Liability  Act  applicable.  Denver  & 
R.  G.  R.  Co.  V.  Wilson  (Colo.)  163  P. 
857. 

Where  employ^  of  interstate  carrier 
was  engaged  in  interstate  cotnmerce  at 
his  death,  his  conduct  in  attempting  to 
rescue  another  person  from  peril  will 
not  destroy  the  nature  of  his  employ- 
ment; but  it  was  error  to  direct  a  ver- 
dict for  railroad  on  its  plea  that  dece- 
dent was  engaged  in  interstate  com- 
merce. Hardy  v.  Atlanta  &  W.  P.  R. 
Co.,  93  S.  B.  18i  20  Ga.  App.  303. 

An  employ^  is  engaged  in  interstate 
commerce  when  he  is  directly  engaged  in 
work  on  some  of  the  instrumentalities 
of  interstate  commerce,  such  as  repair 
of  the  road,  cars,  engines,  or  trains,  or 
in  recovering  trains  engaged  in  inter- 
state commerce.  Mitchell  v.  Louisville 
&  N.  K.  Co.,  194  IlL  App.  77. 


In  an  action  under  the  federal  Em- 
ployers' liiability  Act,  that,  at  the  time 
of  the  injury  sought  to  be  recovered  for, 
plaintiff  was  engaged  in  interstate  com- 
merce, is  prima  facie  proved  by  uncon- 
tradicted testimony  that  at  such  time 
plaintiff  was  engaged  as  employ^  of  a 
railroad  company  in  handling  a  train'  in 
which  part  of  the  cars  were  billed  from 
a  point  in  one  state  to  a  point  in  another 
state.  Hunt  v.  Illinois  Southern  Ry. 
Co.,  196  111.  App.  539. 

The  work  of  taking  material  to  the 
place  where  it  is  to  be  used  to  repair 
and  improve  an  interstate  railroad  is  a 
part  of  the  work  of  improvement,  and 
one  carrying  material  to  be  used  in  re- 
pairing or  in  keeping  in  suitable  condi- 
tion an  instrumentality  of  interstate 
commerce  is  engaged  in  such  commerce. 
Warren  v.  Jackson,  204  111.  App.  576. 

Where  employ^  was  injured  while  re- 
pairing instrumentUity  which  loaded 
defendant's  interstate  commerce  engines 
with  fuel,  both  parties  were  engaged  in 
interstate  commerce  at  the  time  of  the 
injury.  Sells  v.  Grand  Trunk  &  W.  Ry. 
Co.,  206  111.  App.  45. 

Railroad  employ^  engaged  in  main-^ 
taining  tracks,  bridges,  etc.,  in  proper' 
condition  after  they  have  become  instru- 
mentalities in  interstate  commerce,  and 
during  their  use,  as  such,  is  engaged  in 
interstate  commerce,  though  they  are  al- 
so used  in  intrastate  commerce,  and  a 
roundhouse  employ^  is  employed  in  in- 
terstate commerce  while  preparing  an 
engine  for  an  interstate  trip.  Narey  v. 
Minneapolis  &  St  L.  R.  Co.  (Iowa)  159 
N.  W.  230. 

Conductor  of  work  train  unloading  ties 
to  repair  track  used  for  interstate  traf- 
fic is  employed  in  interstate  traffic 
under  federal  Employers*  Liability  Act, 
although  at  the  time  of  the  accident 
he  was  not  engaged  in  distributing 
ties  but  was  returning  from  work  in 
charge  of  such  train,  and  although  work 
train  was  operated  along  a  route  whol- 
ly within  one  state.  Eley  v.  Chicaeo 
Great  Western  R.  Co.  (Iowa)  166  N.  W. 
739. 

Plaintiff  servant,  injured  while  help- 
ing to  remove  from  a  freight  car  steel 
rails  being  hauled  over  main  lines  of  de- 
fendant railroad  running  from  Chicago 
to  Omaha,  and  which  when  distributed 
were  to  be  substituted  for  rails  being 
removed,  was  engaged  in  "interstate 
commehie"  within  this  section.  Reed  v. 
Dickinson  (Iowa)  169  N.  W.  673. 

Plaintiff  employed  as  pan  puller  in  de- 
fendant's yard  and  in  pit  used  for  dump- 
ing ashes  from  engines  used  in  interstate 
commerce,  though  injured  by  yard  en- 
gine, held  to  be  then  engaged  in  inter- 
state commerce.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Clarke,  1S5  S.  W.  94, 
169  Ky.  662. 

Where  defendant  railroad  was  engag- 
ed in  interstate  commerce  and  decedent 
was  injured  while  working  on  an  inter- 
state train  which  was  temporarily  stop- 
ped in  a  yard  which   was   exclusively 
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used  for  Interstate  trains,  he  was  at  the 
time  actually  employed  by  defendant  in 
interstate  commerce.  Norfolk  &  W.  Ry. 
Co.  V.  Short's  Adm'r,  188  S.  W.  786, 
171  Ky.  647. 

If,  when  injured,  a  railroad's  deceased 
employ^  had  been  engaged  in  removing 
the  wrecked  material  from  the  track  of 
interstate  freight  train  that  obstructed 
the  track,  he  was  engaged  in  interstate 
commerce.  Schaeffer  v.  Illinois  Cent.  R. 
Co.,  189  S.  W.  237,  172  Ky.  337. 

If  old  ties  were  being  thrown  over  in- 
terstate railway's  embankment  or  fill  to 
strengthen  it  for  use  in  transportation, 
railway's  servant,  when  injured  in  such 
work  was  engaged  in  Interstate  trans- 
portation, or  in  work  so  closely  related 
as  to  be  practically  a  part  of  it.  Ohio 
Valley  Electric  Ry.  Co.  v.  Brumfield's 
Adm'r,  203  S.  W.  541,  180  Ky.  743. 

One  in  the  emplpy  of  an  interstate 
railroad  may  be  engaged  in  either  in- 
terstate or  intrastate  commerce;  if  his 
efforts  be  employed  in  aiding  interstate 
con^merce.  and  necessary  to  the  business 
of  the  railroad  as  such,  he  is  engaged  in 
interstate  commerce,  even  though  part 
of  his  time  is  taken  up  with  work  whol- 
ly connected  with  intrastate  comnierce. 
Probus  V.  Illinois  Cent.  R.  Co.,  203  S. 
W.  862.  181  Ky.  7. 

A  railway  signal  maintainer,  who  was 
furnished  a  tricycle  by  his  employer,  an 
interstate  carrier,  to  make  his  rounds, 
was  engaged  in  interstate  commerce 
when  returning  io  his  home  after  leav- 
ing the  last  signal,  within  the  meaning 
of  the  federal  Employers*  Liability  Act. 
Louisville  &  N.  R.  Co.  v.  Mullins'  Adm'r, 
203  S.  W.  1058,  181  Ky.  148. 

A  railroad's  painter,  using  a  paint  gun 
to  paint  engines  and  cars  used  in  inter- 
state transportation,  was  engaged  in  in- 
terstate commerce  within  the  federal 
Employers*  liability  Act.  Baltimore  & 
O.  R.  Co.  V.  Branson,  98  A.  225,  128 
Md.  678. 

Railroad  employ^,  whose  work  consist- 
ed in  taking  care  of  camp  car  used  by 
bridge  carpenters,  and  cooking  meals  for 
them,  injured  in  collision,  while  cooking 
in  camp  car  placed  on  side  track,  was 
engaged  in  interstate  commerce,  within 
federal  Employers*  Liability  Act.  Phil- 
adelphiii,  B.  &  W.  R.  Co.  v.  Smith  (Md.) 
103  A.  945,  certiorari  granted  39  S.  Ct. 
6,  63  L.  Ed.  — . 

Where  a  railroad  station  employ^  was 
killed  by  a  train  carrying  interstate  pas- 
sengers and  mail  while  attempting  to 
pass  in  front  of  it  to  secure  mall  from 
it  intended  for  his  station,  the  parties 
were  engaged  in  interstate  commerce 
within  federal  Employers'  Liability  Act. 
Lynch  v.  Boston  &  M.  R.  R.,  116  N.  E. 
401,  227  Mass.  123. 

E}mploy6  of  electric  railway  which 
transported  interstate  shipments  held 
engaged  in  "interstate  commerce,"  with- 
in federal  Employers'  Liability  Act, 
when  injured  boarding  car  on  which 
track-fixing   crew   of  which  he  was  a 
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member  rode.  Cholerton  v.  Detroit,  J. 
&  C.  Ry.  (Mich.)  165  N.  W.  606. 

A  servant,  employed  to  provide  coal 
and  water  for  locomotives  and  to  aid  in 
moving  them  about  the  yards  while  on 
their  way  from  Ohio  to  Michigan  or 
from  Michigan  to  Ohio,  held  employed 
in  interstate  commerce.  Guy  v.  Cincin- 
nati Northern  R.  Co.  (Mich.)  166  N.  W. 
667,  certiorari  denied  Cincinnati  Nor- 
thern R.  Co.  v.  Guy,  38  S.  Ot,  336,  246 
U.  S.  668,  62  L.  Ed.  980. 

A  motorman  who  daily  operated  a 
street  car  on  a  trip  wholly  within  one 
state,  and  at  the  end  of  the  trip  turned 
the  car  over  to  another  crew,  who  made 
a  trip  into  another  state,  was  engaged  in 
"interstate  commerce"  within  the  feder- 
al Employers*  Liability  Act.  Nelson  v. 
Ironwood  &  B.  Ry.  &  light  Co.  (Mich.) 
170  N.  W.  45. 

Railroad  yardmaster  taking  an  injured 
engine  to  a  roundhouse  for  repairs  after 
removing  it  from  an  interstate  train 
which  then  proceeded  on  Its  way,  and  in- 
jured while  attempting  to  replace  it  on 
track  after  its  derailment,  so  as  to 
clear  tr{icks  for  transportation  of  inter- 
state commerce,  was  engaged  in  inter- 
state commerce  at  time  of  his  injury. 
Spaw  V.  Kansas  City  Terminal  Ry  Co., 
201  S.  W.  927,  198  Ma  App.  552. 

A  timekeeper  of  a  gang  of  workmen 
repairing  a  track  used  in  interstjite  com- 
merce, who  was  killed  while  crossing  the 
tracks  on  his  way  to  telegraph  a  report 
to  roadmaster,  was  engaged  in  interstate 
commerce  at  the  time  of  the  accident, 
although  it  occurred  after  men  bad  ceas- 
ed work;  the  sending  of  the  telegram 
being  a  part  of  the  work,  and  a  neces- 
sary duty  which  could  not  be  performed 
while  men  were  working.  Crecelius  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (Mo.)  205 
S.  W.  181. 

A  hostler  employed  by  an  interstate 
carrier,  who  was  injured  whUe  going 
home  from  work  shortly  after  fitting 
out  an  engine  for  use  in  interstate  com- 
merce, was  employed  in  interstate  com- 
merce. Ilinson  v.  Atlanta  &  C.  Air 
Line  Ry.  Co.  (N.  C.)  90  S.  E.  772. 

Employ^  on  train  hauling  freight  to 
another  state,  though  another  crew 
would  have  taken  train  before  reaching 
state  line,  was  engaged  in  interstate 
commerce,  though  material  was  for  use 
by  railroad  in  repair  work  and  is  not 
shown  to  have  been  intended  for  use  on 
main  line.  Hein  v.  Great  Northern  H. 
Co.,  159  N.  W.  14,  34  N.  D.  440. 

Under  federal  Employers'  Liability 
Act,  a  railway  engaged  in  interstate 
commerce  is  liable  for  the  death,  caused 
by  negligence,  of  one  employed  in  clean- 
ing out  ash  pits  into  which  ashes  from 
both  interstate  and  intrastate  locomo- 
tives are  dumped.  Grybowski  v.*  Erie  R. 
Co.  (N.  J.  Err.  &  App.)  98  A.  10S5,  af- 
firming judgment  (Sup.)  95  A.  764,  88 
N.  J.  Law,  1. 

Work  contributing  to  safety  and  integ- 
rity of  interstate  railroad,  is  part  of 
such  road's  interstate  commerce^    Plasa 
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T.  Central  New  England  Ry.  Co.,  117 
N.  E.  952,  221  N.  T.  472,  reversing  or- 
der 155  N.  Y,  S.  854, 169  App.  Div.  826. 

Freight  conductor,  in  charge  of  local 
from  a  point  in  New  Jersey  to  a  point 
in  New  York,  held  engaged  in  interstate 
commerce.  McAuliffe  v.  New  York 
Cent  &  H.  R.  R.  C5o.  (Sup.)  158  N.  X. 
S.  922, 172  App.  Div.  597. 

A  worker,  constructing  a  railroad  sta- 
tion ased  for  both  interstate  and  intra- 
state traffic,  is  engaged  in  the  former,  so 
afl  to  bring  his  case,  if  injured,  within 
the  exclusive  operation  of  the  federal 
&nployers'  Liability  Act.  Chroeciel  v. 
New  York  Cent  &  H.  R.  R.  Co.  (Sup.) 
159  N.  Y.  S.  924,  174  App.  Div.  175. 

A  plumber,  employed  in  the  mainte- 
nance of  ways  department  of  an  inter- 
state carrier,  who  was  repairing  pipes  in 
a  station,  and  was  killed  by  a  train 
while  crossing  tracks  in  the  couqpe  of  his 
employment,  was  entitled  to  no  compen- 
sation, Rince  he  was  engaged  in  inter- 
state commerce.  VoUmers  v.  New  York 
Cent  R.  Co.  (Sup.)  167  N.  Y.  S.  426, 
180  App.  Div.  60. 

Where  a  railroad  employ^  was  Injured 
while  in  a  caboose  entering  defendant's 
frd^bt  yard  after  it  had  been  detached 
from  an  interstate  train,  recovery  might 
be  had  under  the  federal  Employers'  Lia- 
bility Act,  since  the  interstate  trans- 
portation bad  not  ended.  O'Neill  v. 
Erie  R.  Co.  (Sup.)  169  N.  Y.  S.  1008. 
182  App.  Div.  729. 

Where  railroad's  conductor  when  in- 
jured was  engaged  in  switching  car 
boond  out  of  state  of  Virginia  to  sid- 
ing to  be  sent  to  home  road,  he  and 
railroad  were  engaged  in  interstate  com- 
merce, and  federal  Safety  Appliance  Act 
was  applicable.  Fayssoux  v.  Seaboard 
Air  line  Ry.  Co.  (S.  C.)  96  S.  E.  150. 

Where  an  engine  had  been  specifically 
designated  for  a  certain  interstate  train, 
and  a  hostler  was  told  to  fire  and  pre- 
pare the  engine  for  such  train,  and  while 
doing  so  was  injured,  he  was  engaged  in 
interstate  commerce  within  the  federal 
Employers*  L#iability  Act.  Cincinnati, 
N.  0.  &  T.  P.  Ry.  Co.  v.  Morgan,  201  S. 
W.  128,  139  Tenn.  27. 

A  fireman  on  an  interstate  train  as- 
sisting other  employes  in  repairing  a 
water  gpout  at  a  tank  where  his  engine 
most  then  take  water  was  within  his 
duties,  and  an  injury  while  so  engaged 
comes  under  the  federal  Liability  Act. 
Texas  &  P.  Ry.  Co.  v.  Williams  (Tex. 
Civ.  App.)  200  S.  W.  1149. 

The  operator  of  a  hoist  used  to  load 
nils  on  flat  cars,  after  workmen  had  re- 
moved them  from  the  ties  and  laid  new 
rails,  was  engaged  in  repair  of  tracks, 
and  where  the  road  operated  in  two 
states,  was  engaged  in  interstate  com- 
merce. Hargrove  v.  Gulf,  C.  &  S.  P. 
Ry.  Co.  (Tex.  Civ.  App.)  202  S.  W.  188. 

Where  lumber  is  loaded  in  a  box  car  in 
one  state  and  is  shipped  to  another  state 
to  be  used  in  the  'manufacture  of  doors 
for  grain  cars  designed  for  the  handling 
of  interstate  Bhipmenta  of  grain,  an  em- 


ploy6  who  unloaded  the  lumber  in  the 
latter  state  is  engaged  Ifti  "interstate 
commerce."  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Drennan  (Tex.  Civ.  App.)  204  S.  W. 
691. 

Express  mess^ger,  injured  while  on 
defendant's  interstate  train,  held  engag- 
ed in  interstate  commerce.  Wesseler  v. 
Great  Northern  Ry.  Co.,  155  P.  1063,  90 
Wash.  234,  rehearing  denied  157  P.  461, 
90  Wash.  234. 

Electrical  engineer  employed  by  rail- 
road to  instruct  motorman  in  interstate 
business  held  an  employ^  within  federal 
Employers'  Liability  Act  while  attempt- 
ing to  board  freight  train  to  return  to 
his  initial  point  in  order  to  complete 
day's  work.  Dumphy  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.)  95  S.  B.  863. 

In  leaving  railroad  yard  after  work, 
the  employ^  is  discharging  a  duty  of  his 
employment,  and,  if  employed  in  inter- 
state commerce  while  actually  at  work, 
he  was,  in  legal  contemplation,  so  en- 
gaged while  leaving  the  yard.  Ewig  v. 
Chicago.  M.  &  St.  P.  Ry.  Co.  (Wis.)  167 
N.  W.  442. 

29a.  —  Brakemen.— A  brakeman  on 
a  work  train  picking  up  rails  along  in- 
terstate tracks  to  be  used  at  other 
points  on  the  interstate  tracks  is  "em- 
ployed in  interstate  commerce."  Can- 
adian Pac.  Ry.  Co.  v.  Thompson,  232  F. 
353,  146  C.  C.  A.  401. 

A  brakeman  on  a  train  containing 
cars  loaded  with  interstate  freight  is 
engaged  in  interstate  commerce,  within 
the  federal  Employers'  Liability  Act, 
though  the  train  runs  only  between  in- 
trastate points.  Waters  v.  Guile,  234 
F.  532,  148  C.  C.  A.  29a 

A  brakeman,  injured  unloading  a 
barrel  from  an  interstate  train  shipped 
from  a  foreign  state,  was  injured  in 
interstate  commerce.  Western  Ry.  of 
Alabama  v.  Mays  (Ala.)  72  So.  641. 

If  a  brakeman  of  local  freight,  some 
cars  of  which  were  laden  with  inter- 
state freight,  was  injured  when  switch- 
ing cars,  he  was  injured  in  interstate 
commerce.  Chicago  &  E.  R.  Co.  v. 
Feightner  (Ind.  App.)  114  N.  E.  659. 

A  freight  brakeman,  who  is  a  mem- 
ber of  a  crew  taking  a  train  from  a 
point  in  one  state  to  a  point  in  another 
state,  is  engaged  in  "interstate  com- 
merce" within  meaning  of  federal  Em- 
ployers* Liability  Act.  Hull  v.  Phila- 
delphia &  R.  Ry.  Co.  (Md.)  104  A.  274. 

Brakeman  injured  while  assisting  in 
staking  out  on  siding  in  New  York  for 
attachment  to  interstate  train  empty 
freight  car  billed  to  foreign  railroad's 
terminal  in  New  York,  sent  to  point  of 
accident  from  point  in  New  York,  held 
injured  in  interstate  commerce  within 
federal  Employers'  Liability  Act.  Daley 
V.  Boston  &  M.  R.  R.  (Sup.)  166  N.  T. 
S.  840. 

Brakeman  injured  on  freight  car  con- 
signed to  a  point  in  another  state,  but 
which  was  being  taken  to  point  within 
the  state  to  compress  cotton,  and  com* 
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pany  were  engaged  in  interstate  com- 
merce, and  action  was  governed  by 
federal  Employers*  Liability  Act.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Hessenflow 
(Okl.)   170  P.  1161. 

Where  plaintiff  brakeman  was  assist- 
ing in  placing  coal  car  upon  elevated 
tracks  leading  to  employer's  coal  chutes 
when  injured,  he  was  then  engaged  in 
interstate  commerce,  and  his  action 
was  one  triable  under  the  federal  Em- 
ployers' liability  Act.  Chicago,  R.  I. 
&  G.  Ry.  Co.  V.  De  Bord  (Tex.)  192  S. 
W.  767,  reversing  judgment  (Civ.  App.) 
146  S.  W.  667,  certiorari  denied  De 
Bord  V.  Chicago,  R.  I.  &  G.  R.  Co.,  38 
S.  Ct.  11,  62  L,  Ed.  532. 

Brakeman,  killed  by  being  thrown 
from  top  of  car  being  switched  to  re- 
pair track,  but  en  route  to  another 
state  held  engaged  in  interstate  com- 
merce and  the  right  of  action  was  con- 
trolled by  federal  Employers*  Liability 
Act  of  April  22,  1908.  Geer  v.  St. 
Louis.  S.  F.  &  T.  Ry.  Co.  (Tex.)  194 
S.  W.  939,  affirming  judgment  St. 
Louis,  S.  F.  &  T.  Ry.  Co.  v.  Geer  (Civ. 
App.)  149  S.  W.  1178. 

29b. Bridge    workmen.r-*An   em- 

ploy6,  engaged  in  repairing  a  bridge 
used  by  an  interstate  carrier  on  its 
m^n  line,  is  engaged  in  interstate  com- 
merce. Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Hall.  243  F.  76,  155  C.  C.  A.  606. 

Under  federal  Employers'  Liability 
Act,  bridge  repairer  in  employ  of  road 
engaged  in  interstate  commerce,  killed 
while  engaged  in  work  necessary  for 
the  repair  of  a  bridge,  held  engaged  in 
interstate  commerce.  Long  v.  Lusk 
(Ark.)  186  S.  W.  601. 

Where  a  railroad  employ^  was  in- 
jured while  painting  a  bridge  used  for 
interstate  comerce,  the  railroad  and  em- 
ploy6  were  employed  in  interstate  com- 
merce within  the  federal  Employers*  Li- 
ability Act  Louisville  &  N.  R.  Co.  v. 
Netherton,  193  S.  W.  1035, 175  Ky.  159. 

29c. Carpenters.— A      carpenter, 

riding  on  a-  train  which  carried  the 
equipment  for  repair  of  a  bridge  used 
by  railroad  company  in  interstate  com- 
merce, is,  where  the  repairs  were  to  be 
made  by  him,  engaged  in  interstate  com- 
merce. Grand  Trunk  Ry.  Co.  of  Can- 
ada V.  Knapp,  233  F.  950,  147  C.  C. 
A.  624. 

A  carpenter,  killed  while  repairing  a 
railroad  pump  house  and  pumping  sta- 
tion used  in  interstate  commerce,  was 
engaged  therein.  Newkirk  v.  Pryor 
(Mo.  App.)  183  S.  W.  682. 

A  carpenter,  employed  in  repairing 
coal  chutes  through  which  coal  passed 
to  interstate  locomotives,  was  not  en- 
gaged in  interstate  commerce,  so  as  to 
prevent  th-e  award  of  compensation  to 
his  minor  children,  under  Workmen's 
Compensation  I^w.  Gallagher  v.  New 
York  Cent.  R.  Co.  (Sup.)  167  N.  Y.  S. 
480,  180  App.  Div.  88. 

29d. Car    repairers.— A    member 

of  a  repair  gang  employed  by  a  railroad 
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company  to  make  light  repairs  upon 
cars  sidetracked  in  a  yard  used  for  in- 
terstate and  intrastate  commerce,  kill- 
ed while  passing  from  one  car  to  the 
other,  was  engaged  in  "interstate  com- 
merce** within  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  1916,  §§ 
8657--8665).  Southern  Pac-  Co.  v.  In- 
dustrial Accident  Commission  (Cal.) 
175  P.  453. 

Where  a  railroad  employ^  at  the  time 
of  the  injury  was  engaged  in  repairing 
a  car  customarily  used  and  to  be  then 
presently  used  in  trains  hauling  inter- 
state freight,  he  was  engaged  in  "inter- 
state commerce**  within  federal  Em- 
ployers* Liability  Act.  King  v.  Nor- 
folk &  S.  R.  Co.  (N.  C.)  97  S.  E.  29. 

If  railroad  car  on  which  repairer  w.as 
working  when  he  was  killed  was  to  be 
returned  to  state  service  after'  repairs, 
state  law  fixed  rights  and  duties  of 
railroad  and  repairer's  administratrix. 
Cook  V.  Southern  Ry.  Co.  (S.  C.)  96 
S.  E.  148. 

If  railroad  car  after  repairs  was  to 
be  used  in  interstate  commerce,  fed- 
eral Employers*  Liability  Act  fixed 
rights  and  duties  of  railroad  and  admin- 
istratrix of  its  car  repairer  killed  while 
working  on  the  car.    Id. 

Plaintiff,  injured  while  engaged  in  re- 
pairing a  passenger  engine,  which  be- 
fore injury  had  been  used  exclusively 
in  interstate  commerce,  and  was  so 
used  after  repair,  held  engaged  in  in- 
terstate commerce.  Kuchenmeister  v. 
Los  Angeles  &  S.  L.  R.  Co.  (Utah)  172 
P.  725. 

Where  a  car  repairer  was  injured 
while  repairing  cars  employed  solely  in 
interstate  commerce,  his  rights  must  be 
determined  under  the  laws  of  the 
United  States  and  not  of  state  of  the 
forum,  or  of  that  where  accident  oc- 
curred. Smigiel  v.  Great  Northeln  Ry. 
Co.  (Wis.)  160  N.  W.  1057. 

29e. Crossing     flagmen,     etc— 

Gateman  employed  by  railroad  operat- 
ing interstate  and  intrastate  trains,  at 
point  used  daily  by  many  trains,  whose 
employment  was  considered  in  making 
up  main  schedules,  killed  by  intrastate 
train  while  backing  horse  away  from 
tracks,  was  "engaged  in  interstate  com- 
merce.*' Southern  Pac.  Co.  v.  Indus- 
trial Accident  Commission  of  State  of 
California  (Cal.)  161  P.  1139. 

Railroad  crossing  flagman  on  branch 
line  used  for  interstate  and  intrastate 
commerce,  killed  while  flagging  a  train, 
held  "engaged  in  interstate  commerce,** 
so  that  state  industrial  accident  com- 
mission had  no  jurisdiction  to  make  an 
award.  Southern  Pac.  Co.  v.  Industrial 
Accident  Commission  of  State  of  Cali- 
fornia (Cal.)  161  P.  1142. 

A  crossing  flagman  who,  in  the  ab- 
sence of  proper  gates  to  prevent  the 
crossing  of  teams,  attempts  to  prevent 
a  team  from  crossing  and  is  struck  by 
a  car  coming  from  another  state,  which 
la  being  "shunted"  on  a  side  track  for 
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the  purpose  of  nnloading  by  the  con- 
ugoee,  is  engaged  in  interstate  com- 
merce within  the  federal  Employers' 
liability  Act  Dunlavy  y.  Chicago,  B. 
&  Q.  R  Co..  200  lU.  App."75. 

A  crossing  flagman  required  to  give 
KiMls  to  an  interstate  train  and  in- 
jured while  assisting  the  engineer  in 
its  operation  over  the  crossing  is  en- 
gaged in  interstate  commerce,  and  his 
recovery  is  governed  by  the  federal 
Employers'  Liability  Act.  West  v.  At- 
lantic Coast  Line  B.  B.  (N.  C.)  93  8. 
E.479. 

29f.  —  Section  hands  and  laborers. 

—A  section  man,  engaged  in  assisting 
a  surveyor  in  a  survey  made  to  im- 
prove the  curve  in  a  track  used  in  in- 
terstate commerce,  is  employed  in  in- 
terstate  commerce  within  the  federal 
Employers'  Liability  Act.  Southern 
By.  Co.  V.  McGuin,  240  F.  649,  153  C. 
C.  A.  447. 

Railroad  employ^  engaged  in  clearing 
out  ditches  along  defendant  railroad's 
main  line  which  was  used  for  interstate 
commerce  held  engaged  in  interstate 
commerce  within  federal  Employers' 
Liability  Act.  Louisville  &  N.  R.  Co. 
V.  Blankenship  (Ala.)  74  So.  900. 

Cause  of  action  for  wrongful  death 
of  section  hand  killed  while  repairing 
track  used  in  interstate  commerce  is 
within  federal  Employers'  Liability 
Act  Treadway  v.  St.  Louis,  I.  M.  & 
S.  By.  Co.,  191  S.  W.  930,  127  Ark. 
211. 

Railway  section  hand,  engaged  in  in- 
specting and  repairing  track  used  in 
interstate  commerce,  as  well  as  remov- 
ing old  rails  from  the  side  thereof,  held 
engaged  in  interstate  commerce.  Den- 
ver &  R.  G.  R.  Co.  V.  Da  Vella  (Colo.) 
165  P.  254. 

The  repair  of  the  main  track  of  an 
interstate  railroad  and  bringing  mate- 
rials to  the  place  of  repair  for  that 
purpose  held  to  be  matters  coming 
within  the  federal  Employers'  Liabil- 
ity Act  Godby  v.  Wilson,  203  HI.  App. 
(02. 

A  section  hand  engaged  in  repair  of 
track  of  interstate  carrier  held  em- 
ployed in  interstate  commerce,  within 
federal  Employers'  Liability  Act. 
Louisville  &  N.  R.  Co.  v.  WiUiams' 
Adm'r.  194  S.  W.  920,  175  Ky.  679, 
modification  of  opinion  granted  197  S. 
W.  455. 

Member  of  a  section  gang,  who  left 
the  place  where  he  had  been  employed 
on  track  under  orders  of  foreman  to 
meet  him  at  certain  station  with  hand 
car,  held  employed  in  interstate  com- 
merce under  the  federal  Employers' 
liability  Act  WiUiams'  Adm'r  v. 
Chesapeake  &  O.  By.  Co.,  204  S.  W. 
202, 181  Ky.  313. 

Section  hand  in  service  of  interstate 
carrier,  hurt  while  repairing  track  to 
scales  on  which  cars  destined  to  other 
states  were  weighed,  was  engaged  in 
interstate  commerce^  and  might  sue- un- 


der federal  Employers'  Liability  Act. 
Dowell  V,  Wabash  Ry.  Co.  (Mo.  App.) 
190  8.  W.  939. 

Laborer,  fatally  injured  while  clean- 
ing toot  from  boiler  in  railroad's  power 
plant,  generating  electricity  for  opera- 
tion of  trains  on  one  railroad  wholly  in 
New  York  and  on  another  partly  in 
New  York  and  partly  in  New  Jersey, 
was  engaged  in  interstate  commerce, 
•  within  federal  Employers'  Liability  Act, 
so  that  the  Industrial  Commissiou 
had  no  jurisdiction  to  make  award. 
Guida  V.  Pennsylvania  R.  Co.  (Sup.) 
171  N.  Y.  S.  285. 

Where  the  servant  at  the  specific  or- 
ders of  the  foreman  was  carrying 
cross-ties  to  a  repair  track  used  by 
the  master  in  interstate  commerce  and 
to  be  used  immediately  on  being  re- 
paired by  a  waiting  train,  he  was  en- 
gaged in  interstate  commerce.  Cherry 
y.  Atlantic  Coast  Lane  R.  Co.  (N.  C.) 
93  A.  783. 

Section  man  on  railroad  engaged  in 
interstate  commerce  who  arrived  at 
place  of  work  before  time  for  beginning 
actual  work,  and  who  was  killed  by  a 
work  train  before  that  time,  was  em- 
ployed in  interstate  commerce  within 
this  section.  Stool  v.  Southern  Pac. 
Co.,  172  P.  101,  88  Or.  350. 

A  railroad  employ^  repairing  a  track 
used  by  trains  engaged  in  interstate 
commerce  is  engaged  in  interstate  com- 
merce under  Act  Cong.  April  22,  1908. 
Perez  v.  Union  Pac.  R.  Co.  (Utah)  173 
P.  236. 

29g.  — —  Switchmen,  eto.r-*Fireman 
on  switching  engine,  killed  while  his 
engine  was  transferring  an  empty  car, 
was  employed  in  interstate  commerce, 
if  the  movement  was  for  purpose  of 
reaching  an  ibterstate  car.  Louisville 
&  N.  R.  Co.  V.  Parker,  "37  S.  Ct.  4,  242 
U.  S.  13,  61  L.  Ed.  119,  affirming  judg- 
ment 177  S.  W.  465,  165  Ky.  658. 

A  switchyard  brakeman,  injured  whUe 
crossing  a  track  in  the  yards  to  his  en- 
gine, after  helping  switch  interstate 
cars,  held  employed  in  interstate  com- 
merce, within  the  meaning  of  Employ- 
ers' Liability  Act.  Erie  R.  Co.  v. 
Downs  (C.  C.  A.)  250  F.  415. 

Switchman,  employed  in  switching 
car  containing  interstate  shipment  ror 
purpose  of  its  transportation  to  desti- 
nation in  state,  held  injured  in  inter- 
state commerce,  though  shipment  had 
been  changed  from  car  in  which  it  was 
brought  into  state.  Louisville  &  N.  R. 
Co.  V.  Meadors'  Adm'r,  197  S.  W.  440, 
176  Ky.  765. 

Where  switchman  was  killed  in 
switching  a  car  to  take  it  to  another 
place  to  be  loaded  with  an  interstate 
shipment,  his  death  occurred  in  inter- 
state commerce.  Christy  v.  Wabash 
R.  Co.   (Mo.  App.)  191  S.  W.  241. 

Switchman  making  up  freight  train 
to  run  between  North  Carolina  and  Vir- 
ginia was  engaged  in  interstate   com< 
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merce.  Gaddy  ▼.  North  Carolina  R. 
Co.,  95  S.  E.  925.  175  N.  C.  515. 

One  of  switch  engine  crew  engaged  in 
making  up  interstate  trains,  killed  by 
engine  while  going  to  work  some  eight 
minutes  previous  to  beginning  work, 
was  engaged  in  interstate  commerce. 
Knowles  v.  New  York,  N.  H.  &"H.  R. 
Co.,  119  N.  E.  1023,  223  N.  Y.  513, 
reversing  judgment  164  N.  Y.  S.  1,  177 
App.  Div.  262. 

A  switchman  is  employed  by  defend • 
ant  company  in  interstate  commerce, 
within  the  federal  Employers'  Liability 
Act,  though  at  the  time  making  up  an 
interstate  train  belonging  to  another 
company  using  defendant's  yards.  Rup- 
pell  V.  New  York  Cent.  R.  Co.  (Sup.) 
157  N.  Y.  S.  1095.  171  App.  Div.  832. 

29h.  -«-  Telegraph  iinemend— -A  tel- 
egraph lineman,  erecting  poles  to  be 
used  in  directing  trains  of  a  company 
engaged  in  interstate  commerce,  is  em- 
ployed in  interstate  commerce.  Coal 
&  Coke  Ry.  Co.  v.  Deal,  231  F.  604, 
145  C«  C.  A.  490,  affirming  judgment 
Deal  V.  Coal  &  Coke  Ry.  Co.  (D.  C.) 
215  F.  285,  and  writ  of  error  granted 
to  Supreme  Court  Coal  &  Coke  Ry. 
Co.  V.  Deal,  232  F.  1020,  146  C.  C. 
A.  665. 

Electric  lineman,  killed  while  remov- 
ing an  overhead  telephone  wire  from 
a  trolley  wire  so  that  cars  on  electric 
railway  constituting  part  of  interstate 
system  might  be  operated,  was  engaged 
in  interstate  commerce,  and  state  in* 
dustrial  accident  commission  was  with- 
out jurisdiction  to  make  an  award. 
Southern  Pac.  Co.  y.  Industrial  Acci- 
dent Commission  of  State  of  California 
(Cal.)  161  P.  1143, 

Railroad's  lineman  who,  when  injured 
by  derailing  of  gasoline  car,  was  pro- 
ceeding along  track  to  work  of  straight- 
ening telegraph  poles,  along  right  of 
way,  used  by  railroad  in  operation  of 
trains,  intra  and  inter  state,  was  injur- 
ed in  employment  connected  with  in- 
terstate commerce,  bringing  him  with- 
in federal  Employers'  Liability  Act. 
Brier  v.  Chicago,  R.  L  &  P.  Ry.  Co. 
(Iowa)  168  N.  W.  339. 

A  lineman  employed  for  a  year  in  re- 
pairing wires  in  several  states  for  op- 
erating trains,  when  injured,  construct- 
ing phone  wires  on  poles  carrying  in- 
terstate commerce,  between  a  station 
and  transfer  point  handling  local  and 
interstate  traffic,  may  recover  under 
the  federal  Employers'  Liability  Act. 
Collins  V.  Michigan  Cent.  R.  Co.  (Mich.) 
159  N.  W.  535. 

30.  —  Employ^,  when  not  employed 
In.— A  yard  conductor  on  an  interstate 
road,  injured  while  alighting  from 
freight  engine  to  report  for  orders,  was 
not  engaged  in  interstate  commerce, 
within  Employers'  Liability  Act.  Erie 
R.  Co.  V.  Welsh,  37  S.  Ct.  116,  242  U. 
S.  303,  61  L.  Ed.  319,  affirming  judg- 
ment 105  N.  E.  189.  89  Ohio  St.  81. 

A  freight  conductor  on  a  round-trip 
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run  between  two  points  in  the  state  held 
not  engaged  in  interstate  commerce, 
within  Employers'  Liability  Act,  while 
on  a  train  on  his  return  trip  devoted 
solely  to  domestic  commerce,  because 
his  train  on  the  trip  out  carried  inter- 
state freight.  Illinois  Cent.  R.  CJo.  v. 
Peery,  37  S.  Ct.  122,  242  U.  S.  292,  61 
L.  Ed.  309,  reversing  judgment  Peery  v. 
Illinois  Cent.  R.  Co.,  143  N.  W.  724, 
123  Minn.  264,  and  150  N.  W.  382,  128 
*  Minn.  119. 

A  member  of  a  train  crew  held,  when 
injured,  not  employed  in  interstate  com- 
merce, within  federal  Employers'  liabil- 
ity Act;  the  crew  not  having  been  called 
for  service,  but  for  their  own  conveni- 
ence being  in  their  caboose  while  being 
moved  by  a  local  transfer  train.  Pryor 
▼.  Bishop,  234  F.  9,  148  C.  C.  A.  25. 

A  railroad  employ^,  who  cleaned  and 
iced  intrastate  and  interstate  cars,  and 
who  was  proceeding  to  get  the  ice  when 
injured,  was  not  engaged  in  interstate 
commerce,  authorizing  suit  under  the 
federal  Employers'  Liability  Act.  for  he 
was  not  so  employed  in  interstate  com- 
merce as  to  be  practically  a  part  of  it. 
Southern  Ry.  Co.  v.  Pitchford  (C.  O.  A.) 
^  253  F.  736. 

Employ^  of  railroad  engaged  in  both 
interstate  and  intrastate  commerce,  in- 
jured while  repairing  electric  motor, 
does  not  fall  within  federal  Employers' 
Liability  Act;  it  not  clearly  appearing 
that  motor  was  appliance  used  in  con- 
nection with  interstate  •  commerce. 
O'Dell  V.  Southern  Ry.  Co.  (D.  C.)  248 
F.  345,  judgment  affirmed  Southern  R. 
Co.  V.  O'Dell  (C.  C.  A.)  252  F.  540. 
Servant  injured  while  working  on 
main  power  line  carrying  alternating 
current  to  substations  which  converted 
it  to  direct  current  for  operating  cars 
in  interstate  commerce  was  not  injured 
in  "interstate  commerce";  his  employ- 
ment being  too  remote.  Southern  Pac. 
Co.  V.  Industrial  Ace.  Commission  (Cal.) 
171  P.  1071,  certiorari  denied  Same  v. 
Industrial  Accident  Commission  of  State 
of  California.  38  S.  Ct.  582,  247  U.  S. 
616,  62  L.  Ed.  1244. 

Not  every  employ^  of  interstate  car*- 
rier  is  engaged  in  interstate  commerce, 
but  if  his  work  is  a  real  and  substantial 
part  of  the  employer's  interstate  com- 
merce, he  is  engaged  in  interstate  com- 
merce, otherwise  not.  Dickinson  v.  In- 
dustrinl  Board  of  Illinois,  117  N.  E.  438. 
280  111.  342. 

A  railroad  clerk,  injured  on  railroad 
tracks  while  on  his  way  to  awaken  a 
train  crew  which  was  to  take  a  train 
from  one  point  in  the  state  to  a  point 
in  another  state,  is  not  directly  engaged 
in  interstate  commerce.  Mitchell  v. 
Louisville  &  N.  R.  Co.,  194  111.  App.  77. 
An  engineer,  in  charge  of  the  opera- 
tion of  a  steam  crane  which  is  used  for 
hoisting  concrete  and  pouring  it  into 
forms  for  a  retaining  wall  and  for  shift- 
ing the  forms,  the  retaining  wall  form- 
ing a  support  for  material  used  to  ele- 
vate a  part  of  a  track  in  a  city's  limits 
over  which  passes  a  division  of  a  rail- 
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road  which  connects  with  other  divisions 
of  the  railroad  riinninj^  into  other  states, 
is  not  engaged  in  interstate  commerce, 
so  &B  to  come  under  the  federal  Employ- 
ers' Liability  Act.  Klomp  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  210  111.  App.  375. 
In  action  for  death  of  freight  brake- 
man,  evidence  held  insufficient  to  au- 
thorize finding  that  decedent,  when  in- 
jored,  was  engaged  in  interstate  com- 
merce. Chicago  &  E.  R.  Co.  v.  Feight- 
ner  (Ind.  App.)  114  N.  E.  659. 

A  freight  conductor,  who  had  been 
sleeping  in  a  caboose  while  off  duty,  held 
not  engaged  in  service  in  interstate  com- 
merce, within  the  terms  of  the  federal 
Employers'  Liability  Act  at  time  when 
can  were  propelled  against  the  caboose 
so  violently  as  to  injure  him.  Bumstead 
V.  Missouri  Pac.  Ry.  Co.,  162  P.  347,, 99 
Kan.  589.      * 

Where  a  brakeman  who  was  a  member 
of  a  train  crew  engaged  indiscriminately 
in  handling  interstate  and  intrastate 
freight  was  injured  while  going  from 
hia  caboose  to  yard  office  for  supplies 
for  the  caboose,  he  was  not  then  employ- 
ed in  interstate  commerce.  McBain  v. 
Northern  Pac.  Ry.  Co.,  160  P.  654,  52 
Mont.  578. 

A  locomotive  fireman,  who  on  Sunday 
when  off  duty  went  to  railroad  yards  to 
transfer  his  tools  to  engine  used  in  inter- 
state commerce,  and  was  killed  by  loco- 
motive in  yards,  was  not  then  engaged 
in  interstate  commerce,  and  his  adminis- 
tratrix could  not  sue  under  federal  Em- 
ployers* Liability  Act  Hansen  v.  New 
Tork  Cent.  &  H.  R.  R.  R.  Co.  (N.  J.) 
103  A.  200. 

Coal  shovelenemployed  to  coal  engines, 
Ulled  by  negligence  of  hostler  in  charge 
of  switching  engine,  a  fellow  servant, 
daring  day  when  engine  had  been  engag- 
ed only  in  moving  cars  engaged  in  in- 
terstate commerce,  was  not  himself  "en- 
gaged in  interstate  commerce."  Giovio 
T.  New  York  Cent.  R.  Co.  (Sup.)  162  N. 
T.  S.  1026,  176  App.  Div.  230. 

Where  an  engine  of  an  intrastate  rail- 
road, after  moving  freight  and  milk 
trains,  was  ordered  to  a  certain  point 
and  then  to  another  point,  and  in'  the 
last  trip  an  employ^  was  killed,  the  em- 
ploy6  was  not  engaged  in  interstate 
commerce  within  the  federal  Employers' 
Liability  Act,  although  the  freight  and 
milk  trains  may  have  contained  inter- 
state shipments,  since  the  engine's  con- 
nection with  such  trains  had  ceased. 
Hoag  V.  rister  &  D.  R.  Co.  (Sup.)  164 
N.  Y.  S.  529.  177  App.  Div.  433. 

One  engaged  in  preparing  for  trans- 
portation prospective  subjects  of  in- 
terstate commerce  is  not  engaged  in 
interstate  commerce  within  the  federal 
Employers'  Liability  Act  Sullivan  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  158  N. 
W.  321,  163   Wis.  583. 

Janitor  in  a  railroad's  general  office, 
■tmck  in  the  eye  with'  splinter  flying 
when  he  was  breaking  coal  for  furnace 
was  not  engaged  in  '*inteirstate  com- 
merce" when  injured.    Great  Northern 
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Ry.  Co.  V.  King,  161  N.  W.  371,  165 
Wis.  169. 

An  employ^  engaged  in  keeping  ac- 
count of  cars,  many  of  which  were  en- 
gaged in  interstate  commerce,  fatally 
injured  after  his  work  was  completed 
for  the  day  and  he  had  left  his  place 
of  duty,  held  not  engaged  in  interstate 
commerce.  Jacoby  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  161  N.  W.  751,  165 
Wis.  610,  rehearing  denied  and  man- 
date amended  164  N.  W.  88,  165  Wis. 
610. 

30a. Biiilge     worfcers^-Plaintiff 

employ^  in  bridge  gang,  injured  while 
unloading  defendant  railway's  bridge 
piling  from  car  which  had  been 
switched  from  one  to  another  of  de- 
fendants tracks  within  its  yards,  held 
not  engaged  in  "interstate  commerce'* 
within  federal  Employers'  Liability 
Act.  Southern  Ry.  Co.  v.  Maxwell,  77 
So.  905,  117  Miss.  62. 

The  foreman  of  a  bridge  gang,  killed 
<in  a  collision  while  riding  on  a  gaso- 
line car  after  unloading  concrete  tiles 
to  be  used  in  the  future  in  replacing 
wooden  culverts  in  a  railroad  track, 
was  not  engaged  in  "interstate  com- 
merce" within  the  federal  Employers' 
Liability  Act.  Morrison  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Wash.)  175  P.  325. 

Employe  of  interstate  carrier  work- 
ing on  abutment  of  steel  bridge  to  take 
place  of  trestle,  and  not  repairing  tres- 
tle nor  otherwise  at  work  on  it,  is  not 
within  federal  Employers'  Liability  Act. 
McKoe  V.  Ohio  Valley  Electric  Ry.  Co.  ' 
(W.  Va.)  88  S.  E.  616. 

30b.  Carpenters.  —  Facts    held 

not  to  show  that  a  railroad  carpen- 
ter, on  his  way  to  repair  a  chute,  was 
employed  in  interstate  commerce  at 
the  time  he  was  killed.  Kelly  v.  Penn- 
sylvania R.  Co.,  238  F.  95,  151  C.  C. 
A.  171. 

Carpenter  employed  by  interstate  and 
intrastate  carrier  in  building  forms 
into  which  concrete  was  to  be  poured 
to  form  retaining  walls,  and  injured 
by  sawdust  flying  into  his  eye,  held  not 
engaged  in  interstate  commerce,  and 
entitled  to  recover  compensation  under 
State  Compensation  Ltiw.  Dickinson 
V.  Industrial  Board  of  Illinois,  117  N. 
E.  438,  280  111.  342. 

Where  a  railroad  carpenter  was  kill- 
ed by  train  as  he  went  across  the  track 
to  buy  a  newspaper,  he  was  not  then 
engaged  in  interstate  commrerce,  and 
action  for  his  death  was  not  within 
provisions  of  federal  Employers'  Lia- 
bility Act.  Illinois  Cent.  R.  Co.  v. 
Archer,  74  So.  135,  113  Miss.  158. 

A  carpenter  injured  while  riveting  a 
stovepipe  for  a  stove  to  be  used  in  a 
roundhouse,  where  engines  engaged  in 
interstate  commerce  were  sheltered, 
was  not  *'engaged  in  interstate  com- 
merce." Dunn  V.  Missouri  Pac.  Ry. 
Co.  (Mo.  App.)*  190  S.  W.  966. 

30c.  — —  Car  repalrers.r-*A  machin- 
ist's helper,  making  repairs  on  an  en- 
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gine  used  for  intrastate  and  interstate 
traffic,  held  not  employed  in  interstate 
commerce  within,  federal  Employers' 
Liability  Act.  Minneapolis  &  St.  L.  R. 
Co.  V.  Winters,  37  S.  Ct.  170,  242  U. 
8.  353,  61  L.  Ed.  358,  Ann.  Cas.  1918B, 
54,  affirming  judgment  Winters  v.  Min- 
neapolis &  St.  L.  R.  Co.,  155  N.  W. 
1103,  131  Minn.  496. 

An  engine  devoted  to  interstate  com- 
merce held  not  withdrawn  from  inter- 
state commerce  when  being  repaired,  and 
a  repairer  injured  might  sue  under  the 
federal  Employers'  Liability  Act.  Chi- 
cago, te.  &  S.  Ry.  Co.  V.  Kindlesparker, 
234  F.  1,  148  C.  C.  A.  17. 

A  car  repairer,  employed  by  an  in- 
terstate carrier,  who  was  injured  while 
working  on  a  car  belonging  to  another 
interstate  carrier,  and  which  must  be 
returned  in  interstate  commerce,  is  not 
"engaged  in  interstate  commerce," 
within  the  federal  Employers'  Liability 
Act.  Central  R.  Co.  of  New  Jersey  v. 
Paslick,  239  F.  713,  152  C.  C.  A.  547. 

Railroad  held  not  liable  under  the 
federal  Employers'  Liability  Act  to 
servant  injured  while  repairing  car 
which  for  a  week  prior  to  and  for  some 
^ime  after  the  accident  was  not  used 
outside  the  state.  Loveless  v.  Louis- 
ville &  N.  R.  Co.  (Ala.)  75  So.  7. 

Car  repairer,  on  car  which  had  been 
used,  though  not  exclusively,  in  inter- 
state commerce,  could  not  be  said  to  be 
engaged  in  interstate  commerce  while 
repairing  it  on  repair  track.  Doffen- 
baugh  v.  Union  Pac.  R.  Co.,  171  P. 
647,  102  Kan.  569. 
.  Car  repairer  employed  at  defendant's 
machine  shop  in  the  state,  and  directed 
to  remedy  a  defectively  loaded  car, 
which  had  arrived  from  another  state, 
and  killed  when  standards  broke  and 
he  was  thrown  to  ground,  could  not 
recover  under  the  federal  Employers' 
Liability  Act.  Hooks  v.  New  Orleans 
&  N.  E.  R.  Co.  (Miss.)  72  So.  147. 

A  division  foreman  of  an  interstate 
carrier,  engaged  in  superintending  neces- 
sary "running  repairs"  on  engines  and 
cars  find  in  convoying  shifts  to  and  from 
work  on  a  gasoline  motorcar,  injured 
when  car  ran  into  a  cow  on  track,  was 
not  "engaged  in  interstate  commerce," 
within  federal  Employers'  Liability  Act. 
St.  Ix)uiR,  L  M.  &  S.  Ry.  Co.  v.  True 
(Okl.)  170  P.  758. 

Proof  that  railroad  employ^  was  in- 
jured while  repairing  a  locomotive  nned 
in  interstate  commerce  and  taken  from 
line  tracks  and  placed  in  roundhouse 
was  insufficient  to  show  that  rights  of 
parties  were  controlled  by  federal  Em- 
ployers' Liability  Act.  Chicago,  R.  I. 
&  P.  Ry.  Co.  v.  Cronin  (Okl.)  176  P. 
919. 

30d. Section  hands  and  laborers. 

— An  employe  of  an  interstate  railway 
company  at  work  in  the  cutting  of  a 
tunnel  was  not  engaged  in  interstate 
commerce,  within  the  federal  Employ- 
ers' Liability  Act,  as  the  tunnel  was 
not   in   actual   use   in  interstate   com- 
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merce.  Raymond  y.  Chicago,  M.  &  St. 
P.  R.  Co.,  37  S.  Ct.  268,  243  U.  S.  43, 
61  L.  Ed.  583,  affirming  judgment  233 
F.,239,  147  C.  C.  A.  245. 

An  employ^  of  a  carrier  practically 
ail  of  whose  business  was  Interstate 
commerce,  is  not  engaged  in  interstate 
commerce  while  placing  rails  in  a  pit, 
where  they  were  to  be  stored  until 
needed.  Hudson  &  M.  R.  Co.  v.  lorio, 
239  F.  855,  152  C.  C.  A.  641. 

Laborer,  employed  on  fill  which  when 
completed  was  intended  to  support  ' 
tracks  of  railroad  engaged  in  intra- 
state and  interstate  commerce,  was  not 
"employed  in  interstate  commerce"  so 
ae^  to  have  an  action  for  personal  in- 
jury under  federal  Employers'  Liability 
Act.  Kinzell  v.  Chicago,  M.  &  St  P. 
Ry.  Co.  (Idaho)  171  P.  1136,  certiorari 
granted  39  S.  Ct.  6,  63  L.  Ed.  — . 

Death  of  painter  struck  by  interstate 
train  while  trying  to  remove  from  the 
track  a  speeder  on  which  he  went  after 
paint,  held  not  covered  by  this  section. 
Jackson  v.  Industrial  Board  of  Illinois,  • 
117  N.  E.  705,  280  111.  526. 

Employ^  of  railroad,  kilfed  in  unload- 
ing from  car,  a  week  after  removal  from 
wreck  of  an  interstate  train,  part  of 
wrecked  material,  to  be  inspected  by 
other  employes  and  shipped  into  another 
state  and  a  month  later  repaired,  held 
not  engaged  in  interstate  commerce 
when  injured.  Schaeflfer  v.  Illinois 
Cent.  R.  Co.,  189  S.  W.  237,  172  Ky. 
337. 

Under  federal  Employers'  Liability 
Act,  an  employ^  may  have  duties  involv- 
ing both  interstate  and  intrastate  com- 
merce, and  where  plaintiff,  regularly 
employed  in  replacing  old  rails,  was, 
when  accident  occurred,  loading  old  rails 
lying  on  right  of  way,  he  was  not  then 
engaged  in  interstate  commerce.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Hans- 
ford, 190  S.  yV,  090,  173  Ky.  126. 

A  railroad  employ!^  injured  while  on 
tracks  on  his  way  to  repair  dwelling  of 
general  manager  was  not  at  the  time 
employed  in  interstate  commerce  within 
the  federal  Employers*  Liability  Act, 
Walden  v.  Cumberland  R.  Co.,  203  S. 
W.  854,  181  Ky.  100. 

A  railroad  laborer,  loading  sand  and 
gravel  on  cars  for  use  in  repairing 
defendant  railroad's  interstate  roadbed, 
held  not  engaged  in  interstate  com- 
merce within  federal  Employers'  Lia- 
bility Act.  Yazoo  &  M.  V.  R.  Co.  v. 
Houston   (Miss.)  75   So.  690. 

A  servant  engaged  In  wheeling  bricks 
from  freight  car  on  siding  to  freight  ter- 
minal in  course  of  construction  was  not 
engaged  in  "interstate  commerce,"  and 
could  not  recover  under  the  federal  Em- 
ployers' Liability  Act,  when  injured' 
through  the  negligence  of  a  fellow  serv- 
ant. Matti  V.  Ohicacro.  M.  &  St.  P.  Ry. 
Co.  (Mont.)  170  P.  154. 

Where  railroad  company  whose 
tracks  were  wholly  within  state,  main- 
tained private  spur  track  at  expense 
of  owner,  over  which  it  hauled  freight 
cars  to  owner's  premises,  laborer  ^e- 
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pairing  spur  track  was  not  'engaged  in 
interstate   commerce,    notwithstanding 
railroad   sometimeB    hauled    interstate 
freight  over  track.    In  re  Liberti  (Sup.) 
167  N.  Y.  S.  478,  180  App.  Div.  90. 
Railroad  section  hand,  injured  while 
assisting  foreman   of   section   crew   in 
taking  ties    to    stack   near    toolhouse, 
was  not  injul-ed  in  interstate  commerce, 
tiiough  branch  road  on  which  ties  were 
afterwards  used  was  employed  by  road 
in  handling    interstate    freight.      Mis- 
souri, K.  &  T.   Ry.   Co.   of  Texas   v. 
Watson  (Tex.    Civ.   App.)    105   S.    W. 
1177. 

A  railroad  employ^  assisting  in  re- 
moTing  discarded  rails  to  scrap  pile 
after  other  employes  had  detached 
rails  from  the  track  is  not  engaged  in 
interstate  commerce  within  the  federal 
Employers'  Liability  Act,  although  the 
men  who  detached  rails  worked  under 
same  foreman  and  helped  in  removing 
rails  to  scrap  pile.  Perez  v.  Union  Pac*- 
K.  Co.  (Utah)  173  P.  236. 

Where  plaintiff  employ^  was  injured 
while  repairing  a  roundhouse  wall  of 
defendant  railroad,  a  portion  of  which 
fell  upon  him,  plaintiff  was  not  engaged 
in  interstate  commerce  within  federal 
Employers'  Liability  Act.  Castonguay 
V.  Grand  Trunk  Ry.  (Vt.)  100  A.  908. 
An  employ^  injured  while  building  a 
scaffold  for  painting  a  railroad  freight 
shed,  is  not  engaged  in  an  act  so  di- 
rectly connected  with  interstate  com- 
merce as  to  form  a  part  thprpof.  nnd 
his  injury  is  not  compensable  under 
the  federal  Employers'  LitiDility  Act. 
KiUes  V.  Great  Northern  Ry.  (Wash.) 
161  P.  69. 

Employ^  in  railroad  machine  shop 
pushing  a  carload  of  lumber  loaded  in 
state  for  the  shop,  but  intended  for 
building  and  repairing  cars  to  be  used 
partly  in  interstate  traffic,  was  not  en- 
gaged in  interstate  -commerce  within 
Workmen's  Compensation  Act,  f  52. 
Barnett  v.  Coal  &  Coke  Ry.  Co.  (W. 
Va.)  94  S.  E.  150. 

Where  a  railroad  section  repair  hand 
was  peeling  ties  intended  for  use  in 
defendant's  interstate  roadbed  when  in- 
jured, he  was  not  engaged  in  interstate 
commerce  within  the  federal  Employ- 
ers' Liability  Act.  Karras  v.  Chicago 
&  N.  W.  Ry.  Co.,  162  N.  W.  923,  165 
Wis.  578. 

30e.  — —   Switohmen.  — Member     of 
crew   switching    loaded    coal    cars    be- 
longing to  a  railroad  from  a   storage 
track  to  a  coal  shed  was  not  engaged 
in  interstate    commerce    within    Em- 
v\oyer8'   Liability    Act,    although    coal 
was  to  be  used  by  locomotives  in  in- 
terstate hauls.     Chicago,  B.  &  Q.  R. 
Co.  7.  Harrington,  36  S.  Ct.  517,  241 
U.  S.  177,  60  L.  Ed.  941,  affirming  judg- 
ment Harrington  v.  Chicago,  B.  &  Q. 
*^*Co.  (Mo.  App.)  180  S.  W.  443. 

Member  of  switching  crew,  placing 
cpal  cars  on  unloading  trestle,  which 
cars,  with  contents,  had  passed  over 
ita  line  from  a  point  outside  the  state. 


and  had  remained  in  yards  for  several 
days,  held  not  engaged  in  interstate 
commerce,  within  Employers'  Liability 
Act  April  22,  1908.  Lehigh  Valley  R.  < 
Co.  V.  Barlow,  37  S.  Ct  515,  244  U. 
S.  183,  61  L.  Ed.  1070,  reversing  judg- 
ment Barlow  v.  Lehigh  Valley  R.  Co., 
107  N.  E.  814,  214  N.  X.  116. 

A  switchman,  who  is  fatally  injured 
while  engaged  in  moving  cars  from  car 
shops  to  storage  tracks  to  be  iced,  such 
cars  not  having  at  that  time  been  se- 
lected to  participate  in  interstate  ship- 
ments, is  not  engaged  in  interstate 
commerce;  the  moving  of  the  cars  be- 
pg  local,  and  no  part  of  an  interstate 
movement.  Chicago  Junction  Ry.  Co. 
V.  Industrial  Board  of  Illinois,  115  N. 
E.  647,  277  111.  512. 

A  servant  in  switchyards,  operating  a 
motor  to  carry  switchmen  back  and 
forth,  and  injured  while  hauling  switch- 
m^  who  had  been  looking  after  cars  of 
coal  moving  within  the  state,  but  be- 
cause they  belonged  to  the  company  sub- 
ject to  reconsignment  to  points  without 
the  state,  was  not  engaged  in  interstate 
commerce.  Illinois  Cent.  R.  Co.  v.  In- 
dustrial Board,  119  N.  E.  920,  284  111. 
267. 

Where  switching  crew  had  returned 
to  yardmaster's  quarters  after  per- 
formance of  task  involving  interstate 
commerce  for  the  purpose  of  obtain- 
ing orders,  and  one  of  them  was  in- 
jured while  awaiting  orders,  they  were 
not  engaged  in  interstate  commerce 
at  the  time  of  the  injury,  and  the  in- 
jured  one  cannot  recover  under  the  fed- 
eral Employers'  Liability  Act.  Bish- 
op V.  Chicago  Junction  Railway  Co., 
212  111.  App.  333. 

j^ailroad  employ^,  injured  in  switch- 
ing cars  for  convenience  in  taking  them 
to  another  point  in  state,  after  they 
had  arrived  at  point  to  which  they  were 
billed  from  another  state,  held  not  en- 
gcged  in  interstate  comn>erce.  Louis- 
ville &  N.  R.  Co.  V.  Meadors'  Adm'r, 
397  S.  W.  440,  176  Ky.  765. 

A  railroad  employ^,  killed  on  his  way 
to  his  regular  assignment  on  a  sw^itch- 
ing  engine,  was  not  engaged  in  inter- 
state commerce,  within  the  federal  Em- 
ployers* Liability  Act,  though  the  ini- 
tial work  of  the  switching  engine  was 
that  of  interstate  commerce.  Knowlea 
V.  New  York,  N.  H.  &  H.  R.  Co.  (Sup.) 
164  N.  Y.  S.  1,  177  App.  Div.  262. 

Where  switchman,  engaged  in  mov- 
ing, from  one  track  to  another  in  rail- 
road yard,  empty  intrastate  cars,  which 
were  neither  beginning  nor  ending  a 
railroad  journey,  was  injured  in  col- 
lision with  interstate  car,  standing  up- 
on switch  track,  he  was  not  engaged  in 
interstate  commerce,  within  federal 
Employers*  Liability  Act.  Ward  v.  Erie 
R.  Co.  (Sup.)  172  N.  Y.  S.  691. 

Where  empty  car  marked  *'shop"  is 
being  switched  in  yards  of  one  carrier 
to  track  of  connecting  carrier  for 
repairs,  the  switching  being  wholly 
within    the     state,     an     employ^     in- 
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jured  in  operation  is  not  engaged  in  in- 
terstate commerce.  Kwing  v.  Co^l  & 
Coke  Ry.  Co.  (W.  Va.)  96  S.  E.  73, 
certiorari  denied  Coal  &  Coke  R.  Co. 
V.  Ewing,  38  S.  Ct.  583,  247  U.  S.  521, 
62  L.  Ed.  1246. 

SOf. Watchmen^— A  night  watch- 
man, injured  while  guarding  tools  and 
material  for  the  erection  of  a  depot, 
held  not  engaged  in  interstate  com- 
merce, within  the  federal  Employers* 
Liability  Act,  though  such  depot  was 
intended  to  be  used  in  interstate  com- 
merce. New  York  Cent.  R.  Co.  v. 
White,  37  S.  Ct.  247,  243  U.  8.  188, 
61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  af=- 
firming  judgments  White  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  152  N.  Y.  S. 
1149,  169  App.  Div.  903,  and  110  N. 
E.  1051,  216  N.  Y.  653. 

A  watchman  in  a  railroad  yard  con- 
taining some  cars  loaded  with  inter- 
state freight,  who  is  killed  by  being 
run  over  by  cars,  is  not  engaged  in  in- 
terstate commerce,  if  not  at  that  time 
inspecting  or  guarding  cars  loaded  with 
interstate  freight.  Chicago,  R.  I.  & 
P.  Ry,  Co.  V.  Industrial  Board  of  Illi- 
nois, 113  N.  E.  80,  273  111.  528. 

A  watchman  of  railroad  shops  where 
engines  used  in  interstate  commerce 
were  repaired  held  not  engaged  in  'In- 
terstate  commerce'*  so  an  action  for 
injuries  would  not  be  governed  by  the 
federal  Employers'  Liability  Act  Wa- 
bash Ry.  Co.  V.  Industrial  Commission 
(111.)  121  N.  E.  569. 

31.  Actionable  negligence.  — Every 
common  carrier  by  railroad  while  en- 
gaging in  commerce  between  the  states 
is  by  the  federal  Employers'  Liability 
Act  made  liable  in  damages  to  any  per- 
son suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  com- 
merce for  such  injury  resulting  in  whole 
or  in  part  from  the  negligence  of  any 
of  employes  of  such  carrier.  Southern 
Ry.  Co.  V.  Fisher  (Ala.)  74  So.  580. 

The  federal  Employers'  Liability  Act 
provides  a  remedy  only  where  employ^ 
is  killed  or  injured  from  cause  arising 
out  of  railroad  employment,  and  ordi- 
nary rules  governing  relation  of  master 
and  servant  apply,  and  railroad  is  liable 
only  where  it  has  been  negligent  as  a 
master ;  and  in  determining  what  con- 
stitutes negligence  the  original  common- 
law  rules  are  to  be  applied,  except 
where  abrogated,  qualified,  or  restricted 
by  the  terms  of  the  act.  Roebuck  v, 
Atchison,  T.  &  S.  F.  Ry.  Co.,  162  P. 
115^,  99  Kan.  544. 

There  can  be  no  recovery  against 
the  master  under  the  federal  Employ- 
ers' Liability  Act,  without  plaintiff 
showing  negligence  of  carrier's  offifers, 
agents,  or  employ<5s.  Reed's  Adm'x  v. 
Illinois  Cent.  R.  Co.  (Ky.)  206  S.  W. 
794. 

There  can  be  no  recovery  under  fed- 
eral Employers'  Liability  Act  for  death 
of  railroad's  servant  killed  in  inter- 
state commerce,  unless  there  is  evi- 
dence warranting  finding  that  death  was 


caused  in  whole  or  in  part  by  negligence 
of  his  fellow  employes.  Casey  v.  Bos- 
ton &  M.  R.  R.  (Mass.)  121  N.  E.  403. 

Under  federal  Employers'  Liability 
Act  of  1908  and  amendments,  there  is 
no  liability  unless  employ^  shows  in- 
jury through  actionable  negligence  of 
employer.  Gaines  v.  Grand  Trunk  Ry. 
Co.  of  Canada  (Mich.)  159  N.  W.  542. 

In  action  under  federal  Employers' 
Liability  Act,  the  terms  "negligence" 
and  "contributory  negligence"  are  to  be 
interpreted  in  the  light  of  the  common 
law  as  construed  by  the  federal  courts, 
free  from  legislative  interference.  Mc- 
Lain  v.  Chicago  Great  Western  R.  Co. 
(Minn.)  167  N.  W.  349. 

Under  federal  Employers*  Liability 
Act,  defendant  is  liable  in  damages  for 
death  of  employ^  due  in  whole  or  in 
part  to  its  negligence,  and  can  only  es- 
cape liability  if  there  is  no  negligence 
on  its  part  contributing  to  employe's 
death.  Going's  Adm'x  v.  Norfolk  &  W. 
Ry.  Co.,  89  S.  E.  914,  119  Va.  543. 

Railroad  employ^  engaged  in  inter- 
state commerce,  injured  because  of 
negligence  of  fellow  workmen  could  re- 
cover against  railroad  under  this  sec- 
tion, regardless  of  whether  railroad  was 
itself  negligent;  and  where,  track  em- 
ployes loading  rails  on  car  engaged  in 
interstate  commerce  by  sliding  rail  up 
skid  incline  worked  together  by  means 
of  signals,  upon  one  of  which  they 
paused  within  a  few  inches  from  top 
until,  upon  giving  of  another  signal 
they  gave  final  push  landing  rail  on  top 
of  car,  the  failure  of  the  employes  on 
one  end  of  the  rail  to  pause  upon  first 
signal,  causing  other  end  to  slide  back- 
wards, injuring  worker  on  such  end, 
was  negligence  on  part  of  employes  dis- 
regarding signal.  Cules  v.  Northern 
Pac.  Ry.  Co.  (Wash.)  177  P.  830. 

3 1  a. Delegation  of  duty.— Where 

method  of  doing  work  has  direct  bear- 
ing on  safety  of  servant,  the  duty  is  on 
the  master  to  use  reasonable  care  to 
provide  a  safe  method;  and  he  cannot 
escape  liability  by  intrusting  its  per- 
formance to  others,  and  in  action  for 
death  of  servant  of  railroad  when  a 
steel  beam  being  loaded  on  a  lighter 
fell  upon  him  while  he  was  working 
on  the  boat  at  his  foreman's  orders,  it 
was  immaterial  what  relation  existed 
between  the  boat  owner  and  the  rail- 
road. Wilczynski  v.  Pennsylvania  R. 
Co.  (N.  J.)  100  A.  226. 

3 lb. Nature  and  cause  of  in- 
jury.—Defendant  is  liable  for  death 
caused  by  injury,  negligently  inflicted 
by  it,  and  sickness,  where  death  would 
not  have  resulted  but  for  injury.  St, 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Steel 
(Ark.)  197  S.  W.  288. 

31c.  Accidental   or  improbable 

Injury,  and  anticipation  of  consequenc- 
e 8.— That   injuries   to    section   hand    in 
placing  a  hand  car  on  the  track  prepar- 
atory to  repairing  the  track  occurred, 
in  interstate  commerce  did  not  aid  the 
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serrant  who  was  then  injured,  where 
the  injury  resalted  from  pure  accident. 
Woods  V.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  200  S.  W.  616.  179  Ky.  405. 

A  master  has  right  to  expect  sery- 
ant  to  be  alert  to  inform  himself  of 
existing  conditions,  and  is  not  liable 
for  injury  resulting  from  servant^s  un- 
justifiable ignorance,  or  called  upon 
to  anticipate  every  possible  accident. 
Gaines  v.  Grand  Trunk  Ry.  Co.  of 
Canada  (Mich.)  159  N.  W.  542.   • 

Where  it  was  brakemiin's  duty  to 
close  all  car  doors  found  open  when  at 
siding,  it  was  within  range  of  road's 
reasonable  foresight  that  he  would  have 
to  get  ap  into  cars,  and  would  jump 
down  therefrom,  especially  where  no 
other  means  of  getting  out  were  pro- 
Yided.  Win  slow  v.  Missouri,  K.  &  T. 
Ry.  Co.  (Mo.  App.)  192  S.  W.  121. 

Action  of  switching  foreman  in  re- 
leasing coupling,  without  warning,  caus- 
ing string  of  cars  to  part  as  switchman 
vas  stepping  from  one  car  to  another 
at  point  of  separation,  was  negligence 
proximately  causing  the  injuries  to 
switchman  from  falling  from  the  cars, 
if  foreman,  at  time  of  releasing  cou- 
pling, in  exercise  of  ordinary  care, 
could  have  reasonably  anticipated  that 
the  switchman  might  be  at  the  point  of 
separation.  Kansas  City,  M.  &  O.  Ry. 
Co.  of  Texas  v.  Estes  (Tex.  Civ.  App.) 
203  S.  W.  1155. 

BngLneer  cannot  be  held  to  have 
known  that  a  brakeman  in  examining  a 
hot  box  would  lean  out  more  than  2 
feet  from  the  side  of  the  engine,  and 
hence  was  not  negligent  in  not  notify- 
ing him  that  the  train  was  approaching 
a  bridge  with  a  2-foot  clearance  on  the 
side.  Ball  v.  Northern  Pac.  Ry.  Co. 
(Wash.)  173  P.  1029. 

'    311  -»-  Neglect  of  statutory  duty. 

^A  violation  of  the  federal  Safety  Ap- 
pliance Act  by  interstate  carrier  is 
negligence  rendering  railroad  liable  for 
resulting  injury  to  employ^  under  the 
Employers'  Liability  Act.  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Wagner,  36  S.  Ct. 
626,  241  U.  S.  476,  60  L.  Ed.  1110, 
affirming  judgment  (Tex.  Civ.  App.) 
166  S.  W.  24. 

That  a  railroad  employ^  suing  for  in- 
jnries  might. rely  upon  the  road's  negli- 
gence in  backing  an  engine  without  sig- 
nal does  not  defeat  his  right  to  rely  on 
concurrent  and  negligent  noncompli- 
ance with  federal  Safety  Appliance 
Act.  Moore  v.  St.  Joseph  &  G.  I.  Ry. 
Co.  (Mo.)  186  S.  W.  1035. 

Defendant's  negligence  is  immate- 
rial, under  the  Safety  Appliance  Act  [U. 
S.  Comp.  St.  1916,  §§  8605-8612],  if 
in  fact  the  equipment  was  defective  or 
out  of  repair.  Callicotte  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Mo.)  204  S.  W.  528. 

3le.  -»-  Care  required  dependent 
OR  knowledge  and  experience  of  serv- 
ants-Absence of  light  on  a  locomotive 
moving  in  a  yard  is  not  negligence,  as 
to  an  employ^  who  knew  its  position, 


and  was  injured  after  jumping  from 
it  with  a  lantern  in  his  hand,  creating 
the  absence  of  light.  Palermo  v.  Erie 
R.  Co.  (Sup.)  173  N.  Y.  S.  456. 

Where  master  has  actual  notice  of 
defect  in  simple  tool  and  servant  has 
no  knowledge  thereof  and  injury  re- 
sults from  use  of  tool  by  fellow  serv- 
ant, master  is  liable.  Ft.  Smith  &  W. 
R.  Co.  V.  Holcombe  (Okl.)  15S  P.  633. 

Where  railroad's  engineer  was  in 
charge  of  engine  and  tender  of  train 
(conductor  having  charge  only  of  rest 
of  train),  railroad  was  liable  for  in- 
juries to  conductor  through  **undesired 
emergency"  in  air  brake  of  tender, 
though  conductor  undertook  to  inspect 
to  discover  "undesired  emergency,"  but 
failed  to  do  so,  because  his  inspection 
went  only  from  tender  back.  Scott  v. 
Atlantic  Coast  Line  R.  Co.  (S.  C.)  96 
S.  E.  305. 

3 If.  Custom    and    usage^— The 

standard  of  reasonable  care  on  the 
part  of  a  railroad  company  to  keep 
a  bridge  in  safe  condition  for  its  em- 
ployes is  not  fixed  by  the  custom  of 
inspection  of  well-managed  companies 
generally.  Midland  Valley  R.  Co.  v. 
Bell,  242  F.  803,  155  C.  C.  A.  391, 
certiorari  denied  38  S.  Ct.  12,  245  U. 
S.  653,  62  L.  Ed.  532. 

It  is  duty  of  master  to  furnish  em- 
ploy6  reasonably  safe  place  to  work, 
and  term  "reasonably  safe,"  used  in 
relation  to  master's  duty  to  furnish 
safe  tools  and  safe  place  to  work,  im- 
plies such  measure  of  safety  as  accords 
with  common  usage  in  matters  of  a 
particular  cTiaracter.  "Reasonable 
safety"  implies  such  a  condition  as 
ordinary  diligence  will  secure.  Emer- 
son V.  Portland.  E.  &  E.  R.  Co.,  166 
P.  946,  85  Or.  229. 

3lg. Defective  tools,  appllanoes, 

and  places  In  generals— The  federal  Em- 
ployers' Liability  Act  did  not  affect  the 
master's  nonassignable  duty  to  exer- 
cise reasonable  care  in  providing  rea- 
sonably safe  tools  and  appliances.  Coal 
&  Coke  Ry.  Co.  v.  Deal,  231  F.  604, 
145  C.  C.  A.  490,  aflSrming  judgment 
Deal  V.  Coal  &  Coke  Ry.  Co.  (D.  C.) 
215  F.  285,  and  writ  of  error  granted 
to  Supreme  Court  Coal  &  Coke  Ry.  Co. 
▼.  Deal,  232  P.  1020,  146  C.  C.  A.  665. 

A  master  owes  his  servants  the  non- 
delegable duty  to  exercise  reasonable 
care  to  provide  a  safe  place  in  which  to 
work,  which  care  may  not  be  relaxed 
whenever  the  circunustancea  demand  it. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Hall,  243  F.  76,  155  O.  C.  A.  600. 

It  is  the  duty  of  master  to  exercise 
reasonable  care  to  provide  its  employes 
with  a  reasonably  safe  place  in  which  to 
work  and  with  reasonably  safe  appli- 
ances to  work  with;  but  to  support  re- 
covery under  federal  Employers'  Liabil- 
ity Act  against  railroad  company  en- 
gaged in  interstate  commerce  on  account 
of  death  of  captain  of  its  lighter  who 
was  struck  by  part  of  one  of  lighter's 
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bits  which  was  wrenched  off  in  towing, 
defect  must  have  been  result  oE  negli- 
gence on  part  of  company.  The  Erie 
Lighter  108  (D.  C.)  250  F.  490. 

Master's  duty  is  discharged  when  he 
provides  implements  and  other  means 
which  are  reasonably  safe  for  those  ex- 
ercising ordinary  intelligence  for  their 
own  safety ;  and  there  was  no  negli- 
gence in  placing  car  on  main  track  in- 
stead of  on  other  track,  where  skids 
could  have  been  used  more  advanta- 
geously by  plaintiff  and  other  servants 
in  unloading  a  barrel.  Harris  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.,  197  S. 
W.  464,  176  Ky.  846. 

It  is  duty  of  railroad  to  furnish  paint- 
er of  bridges  and  tanks  reasonably  safe 
place  to  work  and  reasonably'  safe  appli- 
ances. McFarland  v.  Chesapeake  &  O. 
Ry.  Co.,  197  S.  W.  944,  177  Ky.  551, 
rehearing  denied  199  S.  W.  66,  178  Ky. 
530. 

Failure  to  secure  head  of  maul  to 
handle  by  driving  a  wedge,  held  negli- 
gence, making  employer  liable  to  em- 
pIoy6  struck  when  the  head  of  the  maul 
flew  off  the  handle.  Kight  v.  Vicks- 
burg,  S.  &  P.  Ry.  Co.  (La.)  76  So.  799. 

Master  is  responsible  for  injuries  to 
servant  resulting  from  furnishing  him 
with  a  defective,  and  therefore  danger- 
ous, instrument  with  which  to  do  his 
work.  Williams  v.  Texas  &  P.  Ry.  Co. 
(La.)  77  So.  155. 

Injury  to  railroad's  painter  engaged 
in  interstate  commerce,  through  inhal- 
ing mist  of  paint  material  from  paint 
gun  operated  by  air  pressure,  was  with- 
in federal  Employers*  Liability  Act. 
Baltimore  &  O.  R.  Co.  v.  Branson,  98 
A.  225,  128  Md.  678. 

An  employer  has  discretion  concern- 
ing the  tools  and  appliancesv.  which  he 
w^ill  furnish  to  his  employ^,  provided 
those  furnished  are  sound  and  perform 
the  work  they  were  designed  to  do. 
Palmer  v.  Wichita  Falls  &  N.  W.  Ry. 
Co.  (Okl.)  159  P.  1115. 

The  selection  by  ii  railroad  pump- 
man of  a  rope  insufficient  for  hoisting 
timbers  to  repair  a  water  spout,  which 
rope  broke  causing  injury  to  a  fire- 
man, was  negligence  of  the  company. 
Texas  &  P.  Ry.  Co.  v.  Williams  (Tex. 
Civ.  App.)  200  S.  W.  1149. 

3fh.  — »  Inherent  dangers,  changing 
conditions,  and  making  dangerous  plac- 
es safe-— Where  a  carpenter,  in  put- 
ting up  a  scaffold  on  the  inside  of  a 
brick  wall,  did  not  know  a  tier  of 
bricks  was  leaning  toward  the  inside, 
though  master's  foreman  knew  that 
foct,  carpenter  cannot  be  denied  re- 
covery, the  tier  falling,  on  ground  that 
he  was  making  safe  an  unsafe  place. 
Winter  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Mo.  App.)  185  S.  W.  1172. 

Servant  injured  when  end  gate  of 
coal  car  fell  due  to  tilting  of  car  held 
not  to  be  denied  recovery  on  theory 
that  he  and  others  were  changing  con- 
dition of  work  and  should  have  taken 
precautions  against  injury.    Bridges  v. 
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St.  Louis- Sa^  Francisco  Ry.  Go.  (Mo. 
App.)  199  S.  W.  672. 

The  master  must  not  only  provide 
safe  appliances  in  the  first  place,  but 
must  maintain  them  during  the  progress 
of  the  work,  and  the  obligation  is  not 
relaxed  at  any  time  unless  the  servant 
knowingly  assumes  the  risk.  Sorenson 
V.  Northern  Pac.  Ry.  Co.,  163  P.  560, 
53  Mont.  268. 

Rule  it  is  duty  of  master  to  use 
ordinary  care  to  provide  reasonably 
safe  place  in  which  servant  is  to  work 
does  not  generally  apply,  where  serv- 
ant is  sent  to  make  repairs  in  order 
to  render  place  safe;  and  railroad, 
which  sent  boiler  maker  to  rivet  grab- 
iron  on  oil  tank  car,  which  employe 
was  injured  by  explosion  of  gas  in  car 
caused  by  dropping  of  Ted-hot  rivet 
down  to  him,  held  not  negligent  in  not 
sending  another  employ^  to  blow  out 
car;  the  compressed  air  hose  usable 
by  the  boiler  maker  lying  near  by. 
Houston's  Adm'x  v.  Seaboard  Air 
Line  Ry.  (Va.)  96  S.  E.  270. 

311. Defects   In    locomotives   or 

oarsw— Under  federal  Employers'  Liabil- 
ity Act  no  negligence  could  be  predi- 
cated upon  the  use  of  a  duly  inspected 
car  which  was  in  continuous  service 
and  was  wrecked  by  collision  caused 
by  the  deceased  brakeuHin  himself. 
Trice  v.  Southern  Pac.  Co.  (Cal.)  161 
P.  1144. 

Where  a  fireman  is  injured  by  step- 
ping on  a  clinker  hook  in  attempting  to 
go  to  the  rear  of  the  tender  over  the 
coal  from  the  engine,  and  it  was  his 
duty  to  inspect  the  engine  before  mak- 
ing a  trip,  the  employer  is  not  responsi- 
ble. Ijouisville,  H.  &  St.  Jj,  Ry.  Co.  v. 
Wright,  185  S.  W.  8G1,  170  Ky.  230. 

While  it  is  true  that  a  railway  signal 
maintainer  on  the  track  with  a  tri- 
cycle must  exercise  ordinary  care  to 
learn  of  the  approach  of  trains  and 
keep  out  of  their  way,  the  railroad 
also  owes  him  the  duty  to  maintain 
a  headlight  on  its  engines  in  the  night- 
time. Louisville  &  N.  R.  Co.  v.  Mul- 
lins'  Adm'x,  203  S.  W.  1058,  181  Ky. 
148. 

A  railroad  company  cannot  defend 
negligent  operation  of  a  locomotive  with- 
out headlight,  resulting  in  injury  to  cm- 
ploy6  on  ground  that  it  owed  such  em- 
ploy6  no  duty  in  regard  to  use  of  head- 
light. Salabrin  v.  Ann  Arbor  R.  Co. 
(Mich.)  160  N.  W.  552. 

31  J. Defects  In  tracks  and  road- 
beds—Railway  company  is  not  liable 
under  federal  Employers*  Liability  Act 
to  its  civil  engineer,  who  slipped  when 
decayed  spot  on  tie  gave  way  and  al- 
lowed  his  foot  to  fall  in  splice  between 
ties  when  ballasting  was  low,  neither 
defect  in  tie  nor  in  ballasting  which 
was  not  according  to  rule  rendering 
track  unfit  for  use.  Nelson  v.  South- 
ern Ry.  Co.,  38  S.  Ct.  233.  246  U.  S. 
253,  62  L.  Ed.  699.  affirming  judgment 
86  S.  E.  1036,  170  N.  C.  170. 

A  railroad  company  is  not  liable  for 
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acddent  due  to  unblocked  frog,  though 
it  may  be  liable  where  switcnman 
caught  hia  foot  in  frog  which  had  origi- 
nally been  blocked  but  had  been  allowed 
to  fall  into  disrepair.  St.  Louis  Mer- 
chants' Bridge  Terminal  Ry.  Go.  ▼. 
Schuennan,  237  F.  1,  150  C.  C.  A.  203. 

A  railroad  company  owes  its  em- 
ployes a  continuing  duty  to  maintain 
its  roadbed  in  a  reasonably  safe  con- 
dition for  work;  but  it  is  not  guilty 
of  negligence  in  failing  to  shore  up  a 
fin  into  which  a  cut  was  made  by  em- 
ployes for  purpose  of  introducing  wood- 
en bent,  which  with  another  was  to 
hold  up  track  and  bridge  while  abut- 
ment was  being  removed  and  other 
permanent  structure  built  in  its  place.' 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Hall,  243  P.  76,  155  O.  0.  A.  606. 

Presence  of  noxious  weeds  on  right  of 
way  is  not  breach  of  railroad's  duty  to 
furnish  safe  place  to  'work  to  section 
hand,  though  a  statute  requires  the  rail- 
road to  destroy  them  or  pay  the  expense 
of  their  destruction  by  public  authori- 
ties. McCutcheon  v.  Chicago,  M.  &.  St 
P.  Ry.  Co.  (Iowa)  164  N.  W.  774. 

The  word  "negligence,"  not  being  de- 
fined in  federal  Employers'  Liability 
Act,  must  be  taken  to  mean  such  act  of 
commission  or  omission  as  would  at 
common  law  have  been  sufficient  to  en- 
title action  thereunder  to  be  submitted 
to  jury;  and  fact  that  railroad  has  con- 
structed no  special  walk  or  path  along 
its  track  for  use  of  employes  in  operat- 
ing switches  is  not  negligence,  nor  is 
fact  that  embankment  or  slope  on  which 
railroad  was  built  did  not  come  up  to 
bottom  of  ties  such  negligence  as  will 
render  railroad  liable  to  employ^  jump- 
ing from  freight  train  where  track  at 
that  point  is  on  a  curve  and  the  rails  on 
outer  tangent  of  curve  are  necessarily 
higher  than  on  inner  tangent.  Western 
Maryland  Ry.  Co.  v.  Sanner,  101  A. 
587,  130  Md.  581,  certiorari  denied 
Sanner  v.  Western  Maryland  R.  Co.,  38 
S.  Ct.  61,  245  U.  S.  661,  62  L.  Ed.  536. 

Defendant  railway  was  not  required 
to  80  construct  spur  track  in  relation  to 
physical  features  of  industry  served 
that  switching  would  be  absolutely  safe 
even  to  careless  employes.  Morris  v. 
Pryor  (Mo.)  198  S.  W.  817. 

The  existing  danger  by  reason  of  dif- 
ference in  gradient  of  main  and  pass- 
ing tracks,  causing  extra  hazard, 
charged  interstate  railroad  with  duty  of 
using  ordinary  care  with  reference  to 
the  specific  dangers,  so  that  the  railroad 
should  take  care  that  the  space  between 
the  two  tracks  was  free  from  obstruc- 
tions likely  to  injure  employes  boarding 
moving  cars.  HoUoway  v.  Missouri,  K. 
*  T.  Ry.  Co.  (Mo.)  208  S.  W.  27. 

A  railroad  was  not  negligent  in  that 
the  braces  on  the  side  of  a  bridge  gave 
An  engine  only  two  feet  clearance. 
Ball  V.  Northern  Pac.  Ry.  Co.  (Wash.) 
173  P.  1029. 

Such  reasonable  care  and  skill  in  the 
GODfltruction   akid   maintenance    of  its 


roads,  bridges,  and  trestles  is  required 
of  a  railroad  company  as  is  ordinarily 
employed,  and  it  need  not  provide  walk- 
ways or  guard  rails  on  its  bridges  and 
tresties,  nor  is  it  liable  for  death  of 
an  employ^  due  wholly  to  a  mere  acci- 
dent HuU  V.  Virginian  Ry.  Co.  (W. 
Va.)  88  S.  B.  1060. 

Where  a  railroad  permitted  to  remain 
by  right  of  way  a  tree  liable  to  be 
blown  down  by  a  storm  such  as  was 
likely  to  occur,  .and  it  was  blown  down 
by  a  storm  of  unusual  severity,  so  that 
a  train  striking  it  was  derailed,  killing 
an  employ^,  road  was  liable.  O'Con- 
nor V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
158  N.  W.  343,  163  Wis.  653. 

St.  Wis.  1915,  §  1810,  is  appUcable 
to  an  employ^  injured  while  in  the  act 
of  leaving  the  premises  of  the  com- 
pany after  his  day's  work  was  finished; 
and  close  proximity  to  other  roads, 
making  it  inconvenient  or  dangerous 
to  fence,  does  not  excuse  a  railroad 
from  liability  for  injuries  due  to  lack 
of  such  fence.  Jacoby  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  161  N.  W.  751,  165 
Wis.  610,  rehearing  denied  and  man- 
date amended  164  N.  W.  88,  165  Wis. 
610.  •       . 

31k. Inspection    and    testw— The 

mere  inspection  of  cars  by  employes 
charged  with  that  duty  is  not  con- 
clusive evidence  of  ordinary  care  by 
a  railroad  to  keep  its  cars  in  reason- 
ably safe  condition,  and  an  inspection 
consisting  merely  of  the  inspector's 
looking  at  handholds  while  passing  cars 
is  insufficient.  Baltimore  &  O.  R.  Co. 
V.  Smith,  184  S.  W.  1108,  169  Ky.  593. 

The  failure  of  car  inspectors  to  dis- 
cover a  defective  drawbar  which  in- 
jured a  car  repairer  by  falling  on  him 
was  the  failure  of  a  duty  they  owed  the 
master,  and  not  the  car  repairer.  Sims 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.  (Mich.)  162  N.  W.  988. 

A  railroad  owes  to  a  section  hand  that 
degree  of  care  in  operation  of  trains 
which  it  owes  to  any  person  lawfully 
on  the  right  of  way  in  close  proximity 
to  the  tracks,  and  is  under  the  general 
duty  of  exercising  reasonable  jcare  in 
loading  car  of  ties,  or  of  seeing  by  prop- 
er inspection  that  the  shipper  exercised 
reasonable  care  in  preparing  the  car 
for  shipment,  and  in  a  way  to  render 
improbable  any  injury  to  those  lawfully 
on  or  along  the  track.  Yazoo  &  M.  V. 
R.  Co.  V.  McCaskell  (Miss.)  79  So.  817. 

It  is  not  the  duty  of  the  master  to 
inspect  simple  tools,  where  defects  are 
necessarily  obvious.  Ft.  Sm-ith  &  W. 
R.  Co.  V.  Holcombe  (Okl.)  158  P.  633, 

It  is  the  rule  in  Texas,  as  held  by  the 
Supreme  Court  of  the  United  States, 
that  a  master  must  use  ordinary  care 
to  furnish  his  servant  safe  tools  and  in- 
strumentalities with  which  to  do  his 
work;  but  a  simple  tool  like  a  hammer 
or  nails,  does  not*  impose  upon  the 
master  the  duty  of  inspection.  Pan- 
handle &  S.  F.  Ry.  Co.  V.  I'itts  (Tex. 
Civ.  App.)  188  S.  W.  528. 
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The  rule  requiring  master  to  furnish 
servant  safe  place  in  which  to  work 
does  not  apply  to  work  in  a  box  car 
unloading  lumber  therefrom,  it  being 
unreasonable  to  expect  master  to  in- 
spect every  car  of  lumber  before  the 
unloading  thereof ;  and  •  where  string 
of  cars  is  bumped  against  lumber  box 
car  changing  position  of  lumber,  injury 
to  employ^  falling  into  open  space  form- 
ed by  the  lumber  sliding  is  not  proxi- 
mately caused  by  the  negligent  bump- 
ing. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dren- 
nan  (Tex.  Civ.  App.)  204  S.  W.  691. 

A  railroad  ie  bound  to  inspect  the 
cars  of  another  railroad  used  on  its 
road  just  as  it  would  inspect  its  own 
cars,  and  owes  such  duty  as  master, 
and  is  responsible  for  the  consequences 
of  such  defects  as  would  be  discovered 
by  ordinary  inspection.  Jlowe  v.  Colo- 
rado &  S.  R.  Co.  (Tex.  Civ.  App.)  205 
S.  W.  731. 

A  hammer  or  maul  is  a  "simple  tool," 
and  the  master  is  under  no  duty  to  in- 
spect it  in  exercise  of  ordinary  case. 
Kolaslnksi  v.  Chicago,  M.  &  St.  P.  Ry. 
Co..  159  N.  W.  5G3,  164  Wis.  50. 

3U. Knowledge  by  master  of  de- 
fect or  danger^— It  is  a  railroad  com- 
pany's duty  to  provide  a  reasonably 
safe  roadway  for  the  running  of  its 
trains  and  the  performance  of  its  em- 
ployes* functions;  but  unless  notice 
was  brought  to  railroad  that  people 
were  in  the  habit  of  lowering  a  coal 
chute  so  as  to  create  a  dangerous 
condition,  it  would  not  be  liable  for 
injuries  resulting  therefrom,  and  a 
statement  made  by  a  third  person  to 
*'some  conductor"  regarding  dangerous 
use  of  a  coal  chute  could  not  be  im- 
puted to  railroad.  Mathews  v.  Ala- 
bama Great  Southern  R.  Co.  (Ala.)  76 
So.  17. 

The  knowledge  of  a  yard  switchman 
that  a  car  inspector  was  at  work  in- 
-specting  a  train  on  a  certain  track  at 
night  and  his  negligence  in  "kicking" 
an  unlighted  and  unattended  car  with- 
out warning  at  a  speed  of  from  8  to  17 
miles  per  hour  on  an  adjoining  track  so 
that  thfe  car  struck  the  car  inspector  is 
sufficient  to  render  the  railroad  com- 
pany liable  under  the  federal  Employ- 
ers' Liability  Act.  Lincoln  v.  Pryor, 
199  111.  App.  228. 

A  temporary  defect  and  failure  to 
work  of  an  equipment  required  by  the 
federal  Safety  Appliance  Act  creates  a 
liability  in  the  employer  for  injuries  to 
the  servant  and  subjects  him  to  the 
penalties  and  burdens  of  the  act,  even 
though  it  arises  from  some  unknown  de- 
fect which  he  could  not,  in  the  exercise 
of  reasonable  care,  have  ascertained  and 
remedied.  Davidson  v.  Peoria  &  P.  U. 
Ry.  Co.,  203  111.  App.  498. 

In  the  absence  of  knowledge  or  notice 
of  danger,  a  train  (yew  owes  no  duty  to 
a  section  man  to  warn  him  of  the  ap- 
proach of  the  train,  or  to  keep  the  train 
under  control  to  avoid  injuring  him,  and 
may   reasonably  presume  that  the  seo- 
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tion  man  will  act  on  the  ordinary  in- 
stincts of  human  nature  in  avoiding 
danger  and  injury.  Sierzchula  v.  Chi- 
cago &  A.  R.  Co.,  209  IlL  App.  15. 

Though  railroad's  siding  was  2,800 
feet  long,  and  was  where  little  busi- 
ness was  done,  if  brakeman's  train 
regularly  stopped  there,  and  it  was 
his  duty  to  walk  alongside  to  inspect, 
it  was  road's  duty  to  exercise  reason- 
able care  to  keep  ground  in  reason- 
ably safe  condition;  but  brakeman  could 
recover  only  if  road  knew  or  by  exer- 
cise of  ordinary  care  might  have  known 
of  presence  of  hole  in  time  to  have 
removed  it  before  accident.  Winslow 
V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.)  192  S.  W.  121. 

Complaint  to  section  foreman  as  to  de- 
fective condition  of  appliances  in  his 
charge  is  a  complaint  to  employer  and 
laborer  need  not  seek  out  some  higher 
official  or  agent  of  employer.  Cama- 
han  V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.) 
165  N.  W.  956. 

Notice  to  foreman  of  defect  in  steel 
maul  was  notice  to  master  rendering  it 
liable  for  injury  by  maul  used  by  fel- 
low servant  of  plaintiff.  Ft  Smith  & 
W.  R.  Co.  V.  Holcombe  (Okl.)  158  P. 
633. 

Sim.  .-.  Repairs^— Although  an  em- 
ployer may  have  adopted  us^al  methods 
of  inspecting  its  boilers,  Vet,  when 
notified  of  defect,  it  was  its  further 
duty  to  its  servant  to  locate  defect, 
and,  if  possible,  to  correct  it.  Capi- 
tal Traction  Co.  v.  McKeon,  103  A. 
314,  132  Md.  79. 

If  there  was  defect  in  railroad  loco- 
motive's tender,  and  it  required  me- 
chanical department  to  fix  it.  defect 
should  have  been  eliminated  when  train 
reached  place  where  the  work  could 
have  been  done,  though  such  place  was 
not  a  "terminal,"  the  rule  requiring 
the  engineer  to  report  defects  in  his 
engine,  to  the  mechanical  department 
at  "terminals;"  and  railroad  was  li- 
able for  injuries  to  its  conductor  caus- 
ed by  an  "undesired  emergency"  in  an  " 
air  brake,  if  the  brake  was  defective 
or'  the  engineer's  act  was  willful.  Scott 
V.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
96  S.  E.  305. 

Sin.  -^  Operation  ef  locomotives, 
trains,  or  cars.— Running  a  north -bound 
train  on  the  south -bound  track  is  not 
negligence,  but  imposes  on  the  railroad 
company  greater  precautions  to  warn 
employes  of  the  approach  of  the  train. 
Southern  Ry.  Co.  v.  McGuin,  240  F. 
649,  153  C.  C.  A.  447. 

It  is  the  duty  of  a  railroad  company 
to  give  adequate  warning  to  a  switch- 
man on  a  tra.Ji  in  its  yards  of  the  ap- 
proach of  a  car.  Delaware,  L.  &  W.  R. 
Co.  V.  Hughes,  240  F.  941,  153  C.  C.  A, 
627,  modifying  judgment  Hughes  v. 
Delaware,  L.  &  W.  R.  Co.  (D.  C.)  233 
F.  118. 

Operator  of  railway  motor  car  held 
entitled  to  presume  that  automobile 
driver    would    not    attempt    to    cross 
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track,  aod  under  no  obligation  to  stop 
because  he  saw  automobile  approach- 
is;.   Kansas  City,  G.  &  S.  Ry.  Co.  ▼. 
Shoemaker,  245  F.  117,  157  C.  C.  A. 
413. 
While  it  is  the  duty  of  a  switchman 
in  a  raUroad  yard  to  avoid  trains,  it  is 
the  duty  of   the   railroad   company   to 
take  precaution  to  avoid  running  him 
down.  Hughes  v.  Delaware,  L.  &  W. 
B.  Co.  (f).  C.)  233  F.  118. 
Negligence  on  the  part  of  a  railroad 
compauy  resulting  in   an  injury  to  a 
brakeman  in  its  employ  while  he  was 
making  a  coupling  of  cars  cannot  be 
predicated  upon  the  fact  that  there  was 
a  curve  of  the  track  at  the  pvini  where 
the  coapling  was  being  made,  nor  upon 
the  failure  of  the  conductor  to  signal 
the  engine    to    stop,    where    there    was 
nothing  in  the  position  of  the  brakeman, 
or  any  unusual  condition  or  situation  of 
.    the  cars,  to  indicate  to  the  conductor 
that  he  should  give  such  a  signal,  and  the 
brakeman  did  not  expect  the  conductor 
to  stop  the   engine  before  making  the 
coupling,  and  it  was  not  the  custom  to 
do  so;   and  where  rule  of  company  re- 
quires the  movement  of  engines  at  the 
point  of  coupling  at  a  speed  not  exceed- 
ing two  miles  an  hour,  the  movement  of 
an  engine  in  violation  of  the  rule  will 
not  entitle  brakeman  to  recover  unless 
it  appears  that  the  speed  of  the  engine 
contributed  to  the  accident    Washing- 
ton S.  R.  Co.  V.  Smith,  45  App.  D.  C. 
192,  writ  of  error  dismissed  Smith  v. 
Washington- Southern  R.  Co.,  88  S.  Ct. 
333,  62  L.  Ed.  921. 

Ordinarily  trainmen  do  not  owe  any 
duty  of  keeping  a  lookout,  to  give  sig- 
nals of  approach,  or  to  reduce  the  speed 
of  trains  in  anticipation  that  employ^ 
engaged  in  repairing  the  tracks  may  be 
found  upon  the  tracks,  and  as  to  such 
employes  owe  the  duty  of  exercising 
ordinary  care  to  prevent  injuring  them 
only  when  they  are  discovered  in  situa- 
tions of  danger;  but  where  trainmen 
were  warned  by  the  foreman  of  track 
repiyrers  to  approach  at  a  reduced  rate 
of  speed,  it  was  evidence  of  negligence 
if  the  warning  was  ignored.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Jones' 
AAa'r,  186  S.  W.  897.  171  Ky.  11. 

Where  plaintilTs  intestate,  employed 
as  a  repairman  in  defendant's  railroad 
7ards,  was  killed  while  walking  between 
two  standing  cars,  failure  of  defendant 
to  give  some  warning  or  notice  of  ap- 
proach of  a  cut  of  cars  which  caused 
the  accident  held  actionable  negligence. 
'Sorlolk  &  W.  Ry.  Co.  v.  Short's  Adm'r, 
188  S.  W.  786,  171  Ky.  647. 

Where  a  switchyard  was  used  by  so 
many  employ^  that  railroad  in  exercise 
of  ordinary  care  in  movement  of  its  en- 
gines should  have  anticipated  their 
presence  on  tracks,  it  was  bound  to  ex- 
ercise reasonable  care  to  protect  them 
from  ajury;  and  as  to  an  employ6  who 
looked  after  switcn  lights  and  made  re- 
pairs on  the  yard  tracks,  railroad  in  not 
having  gome  one  on  front  of  caboose 


which  was  being  pushed  by  an  engine  to 
warn  employes  of  its  presence  was 
guilty  of  negligence.  Lexington  &  E. 
Ry.  Co.  V.  Smith's  Adm'r,  188  S.  W. 
1091,  172  Ky.  117. 

Trainmen  owe  no  duty  of  lookout  to 
one  sent  out  to  patrol  the  track  for 
landslides,  and  warn  trains  of  any  such 
found,  and  so  are  not  negligent  as  to 
him  in  keeping  no  lookout.  Louisville 
&  N.  R.  Co.  V.  Seeley's  Adm'r  (Ky.)  202 
S.  W.  638. 

The  duty  of  the  railroad  as  to  care 
^  at  crossings  is  confined  to  persons  cross* 
ing  track  and  does  not  extend  to  em* 
ploy^s  upon  the  track;  but  an  extra 
freight  passing  through  a  local  fog  must 
maintain  a  headlight,  go  slowly,  or  pro- 
vide some  means  of  warning  section 
hands  who  may  be  on  the  track.  Wil- 
liams' Adm'r  v.  Chesapeake  &  O.  Ry. 
Co..  204  S.  W.  292,  181  Ky.  318. 

Under  federal  Employers*  Liability 
Act,  negligently  switching  cars  against 
an  employ^  or  negligently  failing  to 
warn  him  of  danger  is  a  ground  of  li- 
ability. Young  V.  Lusk  (Mo.)  187  S.  W. 
849. 

A  railway  company  having  construct- 
ed yard  office  next  to  main  track  was 
bound  to  know  that  freight  conductors, 
after  procuring  orders  and  waybills, 
must  cross  main  track  to  reach  their 
trains;  and  running  an  overdue  pas- 
senger train  past  yard  office  at  30 
miles  per  hour  v^ithout  sounding  warn- 
ing and  without  headlight  was  neg- 
ligence. Kippenbrock  v.  Wabash  R. 
Co.,  194  S.  W.  50,  270  Mo.  479. 

The  duty  of  a  locomotive  engineer, 
who  sees  a  section  man,  track  work- 
er, or  switchman  on  the  track,  to  give 
warning  of  the  engine's  approach,  does 
not  arise  until  he  sees  that  the  other 
will  not  protect  himself;  but  an  en- 
gineer, who  failed  to  use  reasonable 
care  to  sound  his  whistle  after  seeing 
another  railroad  employ^  on  the  track, 
held  negligent.  Newkirk  v.  Pryor  (Mo. 
App  )  183  S.  W.  682. 

Where  express  train  came  into  a  sta- 
tion substantially  behind  its  schedule, 
the  engineer  should  have  signaled  the 
approach  to  warn  a  freight  conductor 
having  to  cross  the  express  track  to 
register  his  arrival.  McAuliffe  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  158 
N.   y.   S.  922,  172  App.  Div.  597. 

The  duty  of  the  master  to  furnish  a 
reasonably  safe  place  for  the  employ^ 
to  work  is  fulfilled  in  the  case  of  a 
railroad  corporation,  in  the  employ- 
ment of  section  hands,  when  it  has  fur- 
nished a  roadbed  and  right  of  way  free 
from  any  hidden  dangers,  and  it  owed 
a  section  hand,  who  had  worked  on  his 
particular  section  eight  days,  no  other 
duty  than  to  operate  its  trains  in  the 
usual  manner,  and  to  refrain  from  wan- 
tonly doiug  him  an  injury,  and  was  not 
required  to  provide  a  foreman  to  look 
out  for  a  scheduled  train,  running  on 
time,  of  which  the  section  hand  must 
have  known.    Ingham  v.  New  York,  O. 
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&  W.  Ry.  Co.  (Sup.)  169  N.  Y.  S.  346, 
182  App.  Div.  112. 

A  railroad  company  ewes  no  duty 
to  employes  crossing  under  its  cars  to 
sound  warnings  while  moving  its  en- 
gines and  cars  about  the  ya^ds.  Hin- 
son  V.  Atlanta  &  C.  Air  Line  Ry.  Co. 
(N.  C.)  90  S.  E.  772. 

Railroad  operating  train  along  one 
of  parallel  tracks  between  which  mes- 
senger boy  was  standing  was  under 
duty  to  keep  lookout  over  and  along 
track.  Davis  v.  Southern  Ry.  Co.,  96 
S.  B.  41,  175  N.  C.  648,  motion  to  re- 
call mandate  denied  96  S.  E.  945. 

Backing  a  train,  without  a  lookout 
on  the  rear,  and  without  notice  of  its 
approach,  along  a  track  which  employ- 
^  and  others  are  accustomed  to  pass 
over,  is  negligence.  Hudson  v.  Sea- 
board Air  Line  Ry.  Co.  (N.  C.)  97  S. 
E.  388. 

In  action  by  representative  of  de- 
ceased engineer  killed  in  collision 
brought  under  federal  Employers*  Lia- 
bility Act,  held  that  enginoer  of  collid- 
ing train,  which  had  the  right  of  way, 
owed  no  duty  to  deceased  until  he  ac- 
tually' discovered  his  peril.  Missouri, 
K.  6c  T.  Ry.  Co.  v.  Lenahan  (Okl.)  171 
P.  455. 

Where  defendant  railroad's  employes 
saw  plaintiff  at  work  on  a  switch  when 
train  was  about  a  third  of  a  mile  away, 
held  it  was  their  duty  to  sound  whistle 
or  ring  bell;  plaintiff  not  facing  the 
train,  and  having  his  cap  pulled  down 
over  his  ears.  Morata  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.,  170  P.  291,  87 
Or.  219. 

As  a  general  rule  no  rate  of  speed  of 
a  train  is  per  se  negligent,  though  a 
high  rate  of  speed  may  become  negli- 
gence in  particular  circumstances;  but 
railroad  operating  trains  in  populous 
village  or  near  a  station  where  its  em- 
ployes congregate,  )nust  so  regulate 
their  speed  and .  give  such  signals  as 
experience  has  shown  to  be  most  con- 
ducive to  safety,  and  not  inconsistent 
with  efficient  operation  of  trains.  Stool 
v.  Southern  Pac.  Co.,  172  P.  101,  88 
Or.  350. 

A  railroad  sending  out  a  train  is 
bound  to  properly  safeguard  the  per- 
sons and  lives  of  its  trainmen.  Dahl- 
quist  V.  Denver  &  R.  G.  R.  Co.  (Utah) 
174  P.  833. 

Under  federal  Employers'  Liability 
Act,  a  railroad  is  negligent  where  en- 
gineer refuses  or  neglects  to  obey  or- 
ders of  superior  to  stop  or  slow  down 
to  pick  up  employ^  engaged  in  interstate 
commerce  who  relies  upon  such  order,  or 
where  engineer  so  negligently  manages 
train  as  to  injure  such  employ 6  law- 
fully thereon.  Dumphy  v.  Norfolk  & 
W.  Ry.  Co.  (W.  Va.)  95  S.  E.  863. 

31o.  — »  Necessity  and  effect  of 
rules^— A  rule  of  a  railroad  company 
relative  to  trains  in  its  yards  held  not 
to  exempt  employes  in  charge  of  a 
switch  engine  from  taking  any  precau- 
tion to  ayoid  collision  with  an  ap- 
proaching train  that  may,  in  view  of 

(1738) 


the  circumstances,  be  required  in  the 
use  of  reasonable  care;  but  it  did  not 
require  then>  to  withdraw  from  main 
track  immediately  on  notice  of  the  ap- 
proach of  an  extra  train  at  some  dis- 
tance. Pyles  V.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  155  P.  788,  97  Kan.  455. 

That  ft  railroad  has  promulgated  a 
rule  that  no  employes  shall  go  under  or 
between  cars  without  displaying  a  blue 
flag  does  not  relieve  it  of  duty 'to  keep 
a  lookout,  especially  where  it  was  a 
custom  of  the  employes  to  disregard  the 
rule.  Louisville  &  N.  R.  Co.  v.  Payne's 
Adm'r,  197  S.  W.  928^  177  Ky.  462. 

A  railroad's  rules  relating  to  firemen 
and  duty  to  keep  lookout  when  engineer 
could  not,  etc.,  were  designed  for  safe 
operation  of  train,  and  did  not  purport 
to  be  for  benefit  of  track  and  signal 
men,  so  that  failure  to  observe  them 
was  not  basis  for  finding  of  negligence 
in  relation  to  one  of  the  latter ;  and  en- 
gineer of  freight  train  running  around 
curve  obscured  by  smoke  from  another 
train  had  right  to  rely  on  presumption 
that  signal  men,  including  foreman,  fa- 
miliar with  location  of  tracks  and  move- 
ments of  trains,  would  take  reasonable 
precautions  to  insure  their  own  safety. 
Casey  V.  Boston  &  M.  R.  R.  (Mass.)  121 
N.  E.  403. 

Rule  that  engineer  is  entitled  to  pre- 
sume a  clear  track  as  to  all  employes 
who  are  required  by  rules  of  company 
to  keep  out  of  the  way  of  trains  does 
not  apply  where  engineer  knew  that 
track  was  not  clear  and  it  was  neces- 
sary to  keep  lookout;  and  that  injury 
to  foreman  of  track  crew  by  car  on 
nearby  track  would  result  from  failure 
of  engineer  to  heed  signal  of  foreman 
to  stop  held  a  reasonable  conclusion. 
Brightwell  v.  Lusk  (Mo.  App.)  189  S. 
W.  413. 

Where  a  raQroad's  rules  required  sec- 
tion foreman  on  approaching  sharp  curve 
through  cut  on  hand  car  to  send  man 
ahead,  failure  of  trainmen  to  give  warn- 
ing of  approach  before  presence  of  seo 
tion  men  is  discoverable  is  not  negli* 
gence.  McCracken  v.  Delano,  157  N. 
W.  917,  99  Neb.  778, 

When  an  employer  makes  a  rule  for 
the  protection  of  employes,  he  admits 
the  reasonable  necessity  for  the  con- 
duct thereby  prescribed,  and  a  violation 
of  the  rule  can  be  found  to  be  negli- 
gence, and  the  master  cannot  assert 
that  the  rule  is  not  necessary ;  but  evi- 
dence that  a  railroad  admitted,  by  es^ 
tablishing  rules  limiting  speed  of  trains 
at  stations,  that  certain  precautions 
were  reasonably  necessary  for  the  pro- 
tection of  passengers  was  not  an  admis- 
sion that  the  same  precautions  were 
needed  for  the  protection  o^  employes. 
Topore  v.  Boston  &  M.  R.  R.,  103  A. 
72,  78  N.  H.  536. 

Railroad's  failure  to  have  a  light  in 
a  tunnel  625  feet  long  and  constructed 
on  a  seven-degree  curve  was  not  negli- 
gence, where  its  rules  required  employ^ 
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operating  motorcars  to  exercise  ^eat 
caution  and  use  stop  signal  where  view 
of  approaching    train    was    obscured. 
Brundage  v.   Southern   Pac.   Co.    (Or.) 
174  P.  1139. 
Master  must  provide  its  servant  rea- 
sonably safe  place  to  work  and  reason- 
ably safe  tools    and    appliances,   and 
where  coemploy^s  are  distant  from  each 
otber,  and  one  not  in  position  to  ascer* 
tain  true  conditions  is  imperiled  by  an- 
other's continuance  at  his  work,  it  ib 
master's  duty  to  promulgate  such  reg- 
ulations as  will  afford  safety,  and  dis- 
continuance  of   precautionary   measure 
amounts  to  assertion  of  master's  judg- 
ment that  it  is  unnecessary.    Falyk  v. 
Pennsylvania  R.  Co.,  100  A.  961,  256 
Pa.  31)7. 

Where  the  company's  rules  made  it 
the  duty  of  the  rear  brakeman  to  pro- 
tect the  train  by  signals  and  the  duty 
of  the  conductor  to  see  that  he  did  so,  it 
was  not  the  engineer*s  duty,  at  a  reg- 
ular stop  known  to  the  conductor,  to 
signal  the  flagman  to  protect  the  train, 
in  the  absence  of  a  rule  or  established 
custom  requiring  it.  Hull  v.  Virgin- 
ian Ry.  Co.  (W.  Va.)  88  S.  E.  1060. 

31  p.  _  Warning  and  Instructing 
servant  in  duties  of  wo rkw— Negligence 
of  railroad  in  transferring  employ^  un- 
der 15  years  old  from  work  on  section 
to  work  on  gravel  train  without  ade- 
quate instructions  will  support  action 
under  federal  Employers*  Liability  Act. 
Maijala  v.  Great  Northern  Ry.  Co. 
(Minn.)  158  N.  W.  430. 

Where  laborer,  repairing  railroad 
track,  knew  that  others  were  in  posi- 
tion where  lowering  a  rail  would  injure 
them,  his  action,  in  lowering  rail  upon 
approach  of  train,  without  warning  and 
before  another  laborer  had  chance  to 
remove  foot,  was  negligent.  Koukour- 
is  v.  Union  Pac.  R.  Co.,  186  S.  W.  545, 
193  Mo.  App.  405. 

If  master  maintains,  as  to  his  places 
of  work,  risk  of  which  servants  are  ex- 
cusably ignorant,  it  is  master's  duty 
to  instruct  and  caution  them  regarding 
danger;  and  railroad  should  provide 
such  tracks  and  cars,  and  such  super- 
vision of  their  use,  as  would  afford  its 
servants  reasonably  safe  place  in  which 
to  work;  and  its  negligence  in  making 
its  tracks  unnecessarily  hazardous,  is 
chargeable  to  it  without  inquiring  as 
to  officers,  agents,  or  servants  by  whose 
instructions  or  conduct  dangerous  sit- 
uation is  created.  Sanderson  v.  Boston 
&  M.  R.  R.  (Vt.)  101  A.  40. 

31  q.  -.-  intufRcient  force  for  work. 
—Where   a    foreman   does    not   direct 
&ny   certain    number    of    men    to    put 
hand  car  on  the  track,  and  a  servant 
with  three  others  attempts  to  put  the 
car  on  the   track,   the   master   is   not 
chargeable   with    having   furnished   in- 
sufficient men.     Woods   v.   Cincinnati, 
^'  0.  ^  T.  p.  Ry.  Co.,  200  S.  W.  616, 
179  Ky.  405. 

Where    a    railway    negligently    fail- 
^  to  furnish  a  sufficient  number  of 


men  to  lift  discarded  rails  being  remov- 
ed from  track  to  a  scrap  pile,  and  the 
men  lifting  one  end  of  a  rail,  being 
unable  because  of  its  weight  to  handle 
the  rail,  dropped  their  end  and  injured 
one  of  the  men  at  opposite  end,  the 
railway  is  liable.  Perez  v.  Union  Pac. 
R.  Co.  (Utah)  173  P.  230.        ^ 

3lr.  -«-  inoouipotenoy  of  negligent 
servants— In  servant's  action  for  in- 
juries under  federal  Employers'  Lia- 
bility Act,  if  it  is  shown  that  hammer 
used  by  fellow  employ^  alleged  to  be 
incompetent  was  defective  and  unsafe 
for  the  work  in  which  plaintiff  was  then 
employed  and  injury  resulted  to  plain- 
tiff such  facts  were  sufficient  to  predi- 
cate liability  against  defendant  for  such 
injury.  Hovaneck  v.  Great  Northern 
Ry.  Co.,  162  N.  W.  927,  165  Wis.  5li. 

Since  under  the  federal  Employers' 
liability  Act,  employ^  can  recover  for 
injury  resulting  in  whole  or  in  part 
from  negligence  of  a  fellow  servant,  it 
is  immaterial  whether  such  fellow  serv- 
ant's incompetency  was  known  by  em- 
ployer.   Id. 

3 1 8.  — -  Scope  of  employment  of 
eervant  causing  ln]ury^-To  render  mas- 
ter liable  for  act  of  his  servant  it  is 
necessary  to  show  that  the  negligence 
was  committed  by  the  servant  while 
engaged  in  the  service  of  the  master. 
Arizona  Eastern  R.  Co.  v.  Bryan  (Ariz.) 
157  P.  376.    ' 

Under  federal  Employers'  Liability 
Act,  held  that  railroad  company  was 
not  liable  for  death  of  section  foreman 
stabbed  by  a  Mexican  employ^,  not  in 
course  of  his  employment,  though  fore- 
man had  objected  to  Mexican  continuing 
at  work,  and  had  been  assured  by  his 
superiors  that  no  harm  would  result, 
etc.  Roebuck  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  162  P.  1153,  09  Kan.  544. 

A  freight  conductor  who  operated  an 
engine  without  express  authority  and 
in  violation  of  the  operating  rules  giv- 
ing him  charge  of  the  train  and  its 
crew^,  and  who  negligently  injured  a 
brakeman,  was  acting  within  the  scope 
of  his  employment,  and  company  was 
liable.  Dahlqnist  v.  Denver  &  R.  G.  R. 
Co.  (Utah)  174  P.  833. 

3 it.  ^— -  Proximate  cause  of  injury. 

— Facts  held  to  show  that  the  faulty 
construction  of  a  switch  track  too  near 
the  main  track  caused  the  injury  to 
a  conductor.  Wilson  v.  Baltimore  &  O. 
R.  Co.,  194  111.  App.  491. 

When  an  act  or  omission  has  bound 
up  in  it  perils  which,  in  the  natural 
order  of  things,  are  liberated  or  eventu- 
ate through  the  conduct  of  a  responsible 
human  being,  and  which  might  have 
been  anticipated,  and  injury  results,  the 
original  act  or  omission  is  "proximate 
cause."  Where  night  watchman  a^ 
freiglithouse,  required  to  see  that  doors 
were  bolted,  which  duty  had  not  been 
communicated  to  him,  was  shot  by  tres- 
posser  escaping  through  open  door,  any 
failure   of  doorman   to   bolt   door   was 
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merely  a  condition,  and  cause  of  injury 
was  an  unrelated  criminal  act  for  which 
master  was  not  liable.  Fraser  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  165  P.  831, 
101  Kan.  122. 

As  the  negligence  charged  to  a  rail- 
road must  be  the  proximate  cause  of  the 
injury,  defective  stirrups  on  the  sides  of 
a  car  which  plaintiff  made  no  effort  to 
use  were  not  the  proximate  cause  of 
his  injury  and  could  not  be  alleged  as 
negligence.  Young  v.  Norfolk  &  W.  Ry. 
Co.,  188  S.  W.  621,  171  Ky.  510. 

There  can  be  no  recovery  unless  neg- 
ligent injury  complained  of  was  proxi- 
mate cause  of  death.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Perkins'  Adm'r,  197 
S.  W.  526,  177  Ky.  88. 

A  rule  habitually  disregarded  with 
the  company's  knowledge,  prohibiting 
riding  upon  trains  within  the  yard,  does 
not  absolve  the  master  from  liability 
for  the  death  of  a  servant  attempting  to 
board  a  train;  and  where  switchman 
boarding  moving  freight  cars  was  al- 
leged to  have  stumbled  on  a  jack  block, 
and  to  have  been  thrown  against  a 
standing  car  and  under  the  wheels  of 
the  train,  the  standing  car  held  not 
an  independent  intervening  proximate 
cause  of  the  injury,  so  as  to  preclude  re- 
covery for  negligence  in  the  presence  of 
the  jack  block.  Illinois  Cent.  R.  Co.  v. 
Skinner's  Adm'x,  197  S.  W.  552,  177 
Ky.  62,  certiorari  denied  Same  v.  Skin- 
ner, 38  S.  Ct.  333,  62  L.  Ed.  928. 

Rule  that  locomotive  engineer  may 
presume '  track  clear  of  employes  is  in- 
applicable where  he  knew  crew  were 
engaged  in  jacking  up  and  grading 
track ;  but  a  negligent  act  does  not 
proximately  cause  an  injury  which 
could  not  have  been  reasonably  antici- 
pated, and  a  locomotive  engineer's  negli- 
gence in  not  looking  to  ascertain  wheth- 
er his  track  was  clear  did  not  proxi- 
mately cause  injury  to  an  employ^  who, 
while  endeavoring  to  signal  engineer  of 
obstruction,  stepped  on  another  track 
and  was  injured  by  a  car  on  such  oth- 
er track.  State  ex  rel.  Lusk  v.  Ellison, 
196  S.  W.  1088,  271  Mo.  463,  quashing 
judgment  Brightwell  v.  Lusk,  189  S. 
W.  413,  194  Mo.  App.  643. 

Strictly  speaking,  there  cannot  be 
two  "proximate"  causes  of  an  injury, 
and  where  two  or  more  circumstances, 
each  involving  negligence,  combine  to 
cause  an  injury,  the  circumstances  to- 
gether constitute  but  one  proximate 
cause.  Stool  v.  Southern  Pac.  Co.,  172 
P.  101,  88  Or.  350. 

In  an  action  under  the  federal  act 
by  a  station  master  against  a  railroad 
company  for  personal  injuries  received 
by  being  struck  by  a  robber  at  night, 
the  act  of  the  robber,  and  not  the  ab- 
sence of  light,  held  to  be  the  proximate 
cause  of  the  injury.  Carter  v.  Atlantic 
Coast  Line  R.  Co.  (S.  C.)  95  S.  E.  357. 

If  railroad's  brakemen  standing  in 
stirrup  of  car  lost  hold,  and  as  he  was 
falling  came  in  contact  with  car  neg- 
ligently   placed    by    railroad    on    side 


track,  contact  with  car  was  not  prox- 
imate   ca;use    of    brakeman's     death. 
Tremelling  v.  Southern  Pac.  Co.  (Utah) 
170  P.  80. 

Proximate  cause  has  nothing  to  do 
with  liability  for  brakeman*s  death  re- 
sulting from  defective  car  handhold  un- 
der federal  Employers'  Liability  Act 
April  22,  1908,  and  federal  Safety  Ap- 
pliance Act  April  14,  1910.  Sullivan 
V.  Minneapolis,  St,  P.  &  S.  S.  M.  Ry. 
Co.,  167  N.  W.  311.  167  Wis.  518. 

32.  —  Negllgenoe  of  follow  8erv- 
anta^— Acts  of  fellow  servants  are  not 
a  good  defense  to  an  action  under  the 
federal  Employers*  Liability  Act.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Hall, 
243  F.  76,  155  C.  O.  A.  606;  Clement 
V.  Maine  Cent.  R.  Co.,  102  A.  559,  117 
Me.  45;  Baltimore  &  O.  R.  Co.  v.  Bran- 
son, 98  A.  225,  128  Md.  678;  Koukouris 
V.  Union  Pac.  R.  Co.,  186  S.  W.  545, 
193  Mo.  App.  495;  Rockwell  v.  Hustis 
(N.  H.)  104  A.  127;  Scarlett  ▼.  Dela- 
ware, L.  &  W.  R.  Co.,  118  N.  E.  513. 
222  N.  Y.  155,  reversing  judgment  153 
N".  Y.  S.  51.  167  App.  Div.  324,  rear- 
gument  denied  118  N.  E.  1076,  222  N. 
Y.  043;  Russell  v.  Erie  R.  Co.  (Sup.) 
163  N.  Y.  S.  893,  177  App.  Div.  13; 
Panhandle  &  S.  F.  Ry.  Co.  v.  Fitts 
(Tex.  Civ.  'App.)  188  S.  W.  528. 

In  an  action  under  the  federal  Em- 
ployers* Liability  Act  for  injuries  sus- 
tained by  a  railroad  laborer  while  rid- 
ing to  his  work  in  the  cab  of  defend- 
ant's locomotive  at  the  invitation  of  the 
engineer  in  charge  of  the  engine,  held, 
that  the  fellow- servant  doctrine  was 
not  a  defense  under  the  facts  alleged 
in  the  declaration.  Roberts  v.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.,  202  111. 
App.  480,  judgment  affirmed  117  N.  E. 
97,  279  m.  493. 

Negligence  of  a  fellow  servant  is  a 
defense  not  available  under  the  federal 
Employers'  Liability  Act.  Sella  v. 
Grand  Trunk  Western  Ry.  Co.,  206  HI. 
App.  45.  i 

Section  boss  working  as  section  hand 
with  another  section  hand  may  be  fel- 
low servant  for  time  being.  Jones  v 
Southern  Ry.  in  Kentucky,  194  S.  W. 
558,  175  Ky.  455. 

That  a  foreman,  holding  a  flaming 
torch  over  an  open  manhole  of  a  re- 
ceiving oil  tank,  was  more  reckless 
than  was  necessary,  does  not  exempt 
the  employer  from  liability,  for  the  fel- 
low servant  doctrine  is  not  a  defense 
to  a  suit  under  the  federal  Employers' 
Liability  Act;  and  an  employ^  intrusted 
with  control  over  others  employed  in  a 
particular  department  is  a  vice  prin- 
cipal, and  not  a  fellow  servant  with 
those  working  under  his  direction. 
Lanis  v.  Illinois  Cent.  R.  Co.,  72  So. 
788,  140  La.  1. 

In  action  admittedly  undec  federal 
Employers'  Liability  Act,  negligence  of 
employ^  using  maul,  head  of  which 
flew  off  and  struck  plaintiff,  held  not  a 
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defen&«.  Kight  y.  Vicksburg,  S.  &  P. 
By.  Co.  (La.)  76  So.  790. 

Where  servant  carrying  bricks  from 
car  to  freight  depot  was  injured  by  fall- 
ing bricks,  the  negligence,  if  any,  in 
piling  the  bricks, .was  that  of  a  fellow 
servant  for  which  plaintiff  could  not  re- 
cover. Matti  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Mont.)  176  P.  154. 

A  section  foreman,  with  power  to  hire 
and  discbarge  men  and  to  direct  section 
laborer,  is  not  a  fellow  servant  of  la- 
borer as  to  condition  and  safety  of 
tools  and  appliances  under  his  care. 
Carnahan  v.  Chicago,  B.  &  Q.  R.  Co. 
(Neb.)  165  N.  W.  956. 

In  8|iit  under  federal  Employers'  Lia- 
bility Act,  question  whether  order  to 
one  shoveling  coal  in  locomotive  tender 
should  be  treated  as  mere  act  of  fel- 
low servant  did  not  arise.  Topore  y. 
Boston  &  M.  R.  R.  (N.  H.)  100  A. 
153. 

When  locomotive  fireman,  employed 
on  engine  engaged  in  drawing  a  train 
in  interstate  commerce,  is  injured,  the 
federal  law  governs,  ancf  the  fellow 
servant  rule  is  not  applicable.  Royer 
V.  Pennsylvania  R.  Co.,  103  A-  276,  259 
Pa.  43a 

A  railroad's  duty  to  provide  reason- 
ably safe  instrumentalities  for  its  con- 
ductor was  unassignable,  so  that  it 
made  no  legal  difference  whether  fail- 
are  to  inspect  a  train  to  discover  an 
'*undesired  emergency"  in  the  air  brake 
was  the  error  of  the  master  mechanic 
or  of  the  engineer.  Scott  v.  Atlantic 
Coast  line  R.  Co.  (S.  C.)  96  S.  B. 
305. 

Where  plaintiff,  a  section  hand,  is 
helping  to  lift  one  end  of  an  old  rail, 
and  the  men  lifting  the  other  end,  with- 
out warning  to  plaintiff,  dropped  their 
end,  thereby  injuring  plaintiff,  plaintiff 
is  precluded  by  the  fellow-servant  doc- 
trine from  recovery.  Perez  v.  Union 
Pac.  R.  Co.  (Utah)  173  P.  236. 

In  action  by  section  man  under  fed- 
eral Employers'  Liability  Act  for  inju- 
ries sustained  in  fall  from  hand  car  due 
to  stepping  on  loose  bolt,  whether  bolts 
were  placed  on  hand  car  by  a  coservant 
or  vice  principal  is  immaterial.  Robie 
V.  Boston  &  M.  R  R.  (Vt.)  100  A.  925. 

321/2.  Federal  question.— See  notes 
under  §  1214. 

The  construction  of  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St. 
1916,  |{  8657-8665)  is  a  federal  ques- 
tion with  respect  to  which  the  deci- 
sions of  the  Supreme  Court  of  the 
United  States  are  conclusive  on  the  Su- 
preme Court  of  the  state  of  Montana. 
Matti  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Mont.)  176  P.  154. 

32^^.  Estoppel  to  8ae.^That  a  brake- 
num,  injured  while  engaged  in  inter- 
state commerce,  signed  an  account  stat- 
es that  no  one  was  to  blame  for  the 
accident,  does  not  estop  him  from  sub- 
sequently suing  under  the  federal  Em- 


ployers' liability  Act,  on  the  ground 
that  the  injuries  were  not  the  result  of 
negligence.  Waters  v.  Guile,  234  F. 
632.  148  C.  C.  A.  298. 

{B)  Action  for  injury 

33.  Declaration,  complaint  or  petition 
— Sufflciency^— In  action  by  switchman 
injured  while  at  work,  held,  that  as  al- 
legations concerning  catching  of  his 
foot  in  a  frog,  contained  in  the  recitals 
of  how  he  met  his  injury,  were  not 
stricken,  evidence  thereof  was  admis- 
sible though  averments  that  defendant 
negligently  left  the  frog  unblocked  were 
stricken.  St.  Louis  Merchants'  Bridge 
Terminal  Ry.  Co.  v.  Schuerman,  237  F. 
1,  150  C.  C.  A.  203. 

Under  federal  Employers'  Liability 
Act,  petition,  to  bring  cause  of  action 
within  statute,  must' allege  that  carrier 
was  engaged  in  interstate  commerce  at 
time  of  injury,  and  that  employ^  was 
also  so  engaged  in  such  commerce. 
Walker  v.  Iowa  Cent.  Ry.  Co.  (D.  C.) 
241  F.  395. 

Where  complaint  showed  employ^ 
was  pumping  water  into  tank  for  use 
of  engines  engaged  in  interstate  com- 
merce, held,  that  it  might  be  inferred 
on  demurrer  that  such  use  was  immedi- 
ate, and  not  dependent  on  remote  pos- 
sibilities. Collins  V.  Erie  R.  Co.  (D.  C) 
245  F.  811. 

Complaint  of  railroad,  foreman  who 
fell  from  push  car  whi^h  was  shoved 
by  another  employ^  held  sufficient  to 
show  that  the  servant  shoving  the  push 
car  wuB  acting  within  the  scope  of  his 
employment.  Arizona  Eastern  R.  Co. 
V.  Bryan  (Ariz.)  157  P.  376. 

In  action  by  railroad  employ^  engaged 
in  interstate  commerce  who  fell  from 
puBh  car  when  it  was  suddenly  shoved 
by  another  employ^,  and  was  injured, 
any  defect  in  the  complaint  which  failed 
to  specifically  aver  the  employ^  kicking 
the  car  was  acting  in  scope  of  his  au- 
thority held  cured  by  the  answer.    Id. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act  for  injuries  to  a 
fireman  caused  by  negligent  fastening 
of  an  apron  between  engine  and  tender, 
evidence  as  to  the  character  of  lights  on 
the  engine  held  admissible  under  alle- 
gations of  the  complaint.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Howard,  188  S.  W. 
14,  124  Ark.  588. 

Declaration  in  employe's  action 
against  railroad  for  personal  injury, 
showing  that  plaintiflF  and  coemploy4 
were  together  engaged  in  performing  em- 
ployer's work  and  that  plaintiff  was  in- 
jured by  coemploy^^'s  wantonness,  stat- 
ed a  cause  of  action.  Seaboard  Air 
Line  Ry.  Co.  v.  Hess  (Fla.)  74  So.  500. 

In  a  railroad  employe's  action  against 
a  railroad  company  for  injuries  incur- 
red by  falling  from  the  train,  a  peti- 
tion showing  that  the  negligence  charg- 
ed was  not  the  proximate  cause  of  the 
injury  was  demurrable.  Charleston  & 
W.  C.  Ry.  Co.  v.  Patton  (Ga.  App.)  96 
S.  E.  504. 
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In  an  action  by  a  railroad  employ^  for 
injuries,  in  order  that  plaintiff  may 
bring  himself  within  the  reqiirements  of 
the  federal  Employers'  Liability  Act, 
he  must  aver  in  his  declaration  that  the 
parties  were  at  the  time  engaged  in  in- 
terstate commerce;  and  first  count  of 
declaration,  alleging  defendant's  failure 
to  comply  with  statute,  held  sufficient 
to  bring  case  within  act.  Wagner  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  115  N.  E. 
201,  277  111.  114. 

In  railroad  switchman's  action  for  in- 
juries, declaration  held  not  insufficient 
after  verdict  for  plaintiff  as  failing  to 
aver  that  he  was  engaged  in  act  of  in- 
terstate commerce  at  time  of  injury.    Id. 

In  railroad  switchman's  action  for  in- 
juries, second  count  of  declaration,  al- 
leging road  was  engaged  in  interstate 
commerce,  charging  as  negligence  hav- 
ing car  equipped  with  defective  auto- 
matic coupler,  and  setting  up  act  as 
creating  cause  of  action,  but  not  in 
terms  alleging  negligence  charged  was 
violation  of  act,  held  sufficient  to  bus- 
tain  verdict  for  plaintiff.    Id. 

In  an  action  for  injuries  sustained 
by  a  laborer  employed  by  the  railroad 
compjany  while  riding  to  his  work  on  one 
of  defendant's  locomotives,  the  declara- 
tion held  sufficient,  in  the  absence  of 
anything  from  which  it  could  be  infer- 
red that  there  was  any  rule  or  order' pro- 
liibiting  such  laborers  as  the  plaintiff 
from  riding  on  the  defendant's  locomo- 
tive. Roberts  v.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.,  202  111.  App.  480,  judg- 
ment affirmed  117  N.  E.  97,  279  111. 
493. 

Where  a  train  started  from  a  certain 
point  with  cars  of  goods  billed  from 
without  the  state,  which  were  discon- 
nected from  the  train  several  stations 
before  reaching  the  place  where  plain- 
tiff's intestate  was  injured,  and  there 
was  no  evidence  of  any  other  goods  or 
cars  being  on  the  train  at  that  time  that 
were  being  transported  from  or  to  any 
foreign  state,  held,  that  there  could  be 
no  recovery  on  any  count  of  the  declara- 
tion, in  an  action  under  the  federal  Em- 
ployers' Liability  Act  of  1908,  to  recov- 
er damages  because  of  such  injuries, 
which  alleged  alone  that  the  defendant 
was.  engaged  in  interstate  commerce, 
based  on  an  allegation  that  defendant 
was  carrying  cars  or  goods  from  or  to 
some  other  state.  Warren  v.  Jackson, 
204  111.  App.  576.    . 

Declaration  in  action  under  the  feder- 
al Employers'  Liatttlity  Act  must  con- 
tain allegations  showing  that  plaintiff 
did  not  assume  the  risk  of  the  negli- 
gence complained  of.  Williams  v.  Illi- 
nois Cent.  R.  Co.,  207  III.  App.  517. 

Under  the  federal  Employers'  Liabili- 
ty Act,  it  is  necessary  to  allege  and 
prove  that  the  carrier  was  engaged  in 
interstate  commerce,  and  that  the  em- 
ploy6  was  actually  employed  in  such 
commerce  at  the  time  of  the  injury  for 
which  he  or  his  personal  representative 
seeks   to  recover  damages.     Norfolk  & 
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W.  Ry.  Co.  V.  Short's  Adm'r,  188  S.  W. 
786,  171  Ky.  647. 

In  action  under  federal  Employers' 
Liability  Act,  for  personal  injuries  by 
railroad  employ^  while  cooking  dinner 
in  camp  car,  complaint  held  not  bad  as 
failing  to  allege  that  plaintiff  was  in 
car  when  injured.  Philadelphia,  B.  & 
W.  R.  Co.  v.  Smith  (Md.)  103  A.  945, 
certiorari  granted  39  S.  Ct.  6,  63  L. 
Ed.  — . 

Complaint  in  an  action  for  injuries  to 
a  brakeman  employed  in  interstate  com- 
merce held  to  state  a  cause  of  action 
for  defendant's  failure  to  furnish  a  rea- 
sonably safe  place  of  work.  McNaney 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  157  N. 
W.  650,  132  Minn.  391. 

Contention  that,  although  declaration 
states  cause  of  action  under  federal  Em- 
ployers' Liability  Act,  allegations  rela- 
tive to  interstate  commerce  may  be 
treated  as  surplusage  and  recovery  held 
under  Alabama  Employers'  Liability  Act 
cannot  be  sustained.  Southern  Ry.  Co. 
V.  Maxwell,  77  So.  905,  117  Miss.  62. 

In  brakeman's  action  for  spraining 
ankle  in  hole  when  he  jumped  from  car, 
petition  held  to  allege  defendant's  ac- 
tual or  constructive  knowledge  of  ex- 
istence of  hole.  Winslow  v.  Missouri, 
K.  &  r.  Ry.  Co.  (Mo.  App.)  192  S.  W. 
121. 

Allegations  of  petition  of  injured  sec- 
tion hand  held  to  state  a  prima  facie 
cause  of  action.  Sorenson  v.  Northern 
Pac.  Ry.  Co.,  163  P.  560,  53  Mont.  268. 

In  brakeman's  action  for  injuries,  com- 
plaint held  to  base  plaintiff's  right  of 
recovery  on  railroad's  negligence  in  hav- 
ing defective  automatic  coupler,  and  not 
operation  of  cars  at  an  excessive  speed ; 
the  allegation  of  speed  showing  neces- 
sity of  jumping  from  car  after  it  be- 
came uncoupled.  Potter  v.  Ix)s  Angeles 
&  S.  L.  R.  Co.  (Nev.)  177  P.  933. 

It  is  part  of  the  cause  of  action,  which 
must  be  alleged  in  the  complaint,  in  an 
action  under  the  federal  Employers'  Lia- 
bility Act,,  that  action  was  brought  in 
the  two  years  limited  by  the  act.  Cori- 
co  V.  Smith  (Sup.)  101  N.  Y.  S.  293,  97 
Misc.  Rep.  447,  judgment  modified  164 
N.  Y.  S.  190. 

Where  plaintiff  in  a  railroad  employe's 
action  for  personal  injuries  sustained 
while  repairing  car  to  be  used  in  inter- 
state commerce,  failed  definitely  to  aver 
a  cause  of  action  within  the  federal  Em- 
ployers' Liability  Act,  the  omission  was 
cured  by  the  allegations  of  the  answer 
setting  ouit  such  fact,  under  the  doc- 
trine of  aider.  King  v.  Norfolk  &  S. 
R.  Co.  (N.  C.)  97  S.  E.  29. 

Allegations  by  railroad  employ^  engag- 
ed in  tightening  loose  spikes,  that  the 
spikes  were  old  and  rusty,  and  could 
not  stand  under  heavy  blows,  that  the 
heads  frequently  flew  off,  that  the  de- 
fendant's servant  knew  so  much,  and 
that  defendant's  servant  nevertheless 
commanded  plaintiff  to  drive  the  spikes, 
were  sufficient  to  take  the  question  of 
negligence  to  the  jury  if  supported  by 
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teatifflonSr,  although  "negligence"  waA 
not  alleged  in  words.  Lander  v.  Sea- 
board Air  Line  Ry.  (S.  C.)  96  S.  E.  191. 

In  action  by  administrator  of  deceased 
minor  brought  under  the  federal  Em- 
ployers' Liability  Act  for  the  death 
while  obeying  instructions  in  the  oper- 
ation c^  a  freight  train,  declaration  held 
sufficient  in  respect  to  allegations  as  to 
the  existence  of  the  relation  of  master 
and  servant.  Roberts  v.  Southern  Ry. 
Co.  (Tenn.)  206  S.  W.  457. 

Although  interstate  shipment  was  not 
alleged  by  either  party,  defendant  rail- 
road may  avail  itself  of  the  federal  Em- 
ployers' Liability  Act,  where  evidence 
reqaires  finding  that  employ^  was  en- 
gaged in  interstate  commerce  at  time 
of  injury.  Geer  v.  St.  Louis,  S.  F.  & 
T.  Ry.  Co.  (Tex.)  194  S.  W.  939,  affirm- 
bg  jcdffment  St,  Louis,  S.  F.  &  T.  Ry. 
Co.  V.  Geer  (Civ.  App.)  149  S.  W.  1178. 

Declaration  that  train  dispatcher  neg- 
ligently caused  motorman  to  run  hi^  car 
into  another  car  by  ordering  him  to 
take  his  car  out  without  telling  him  that 
only  2  minutes  before,  in  violation  of 
rule,  another  car  had  been  sent  out  oi^ 
the  same  track,  stated  good  cause  of  ac- 
tion. Washington  &  O.  D.  Ry.  v.  War- 
ner (ya.)  97  S.  B.  799. 

An  allegation  that,  ^'without  giving 
the  plaintiff  any  warning,"  the  defend- 
ant carelessly  and  negligently  operated 
a  derrick,  while  clearing  up  a  wreck, 
80  as  to  hurl  a  car  rail  upon  plaintiff, 
sufficiently  presented  the  issue  that  it 
was  the  duty  of  the  master  to  give 
warning.  McDougall  v.  Chicago  &  N. 
W.  Ry.  Co.  (Wis.)  170  N.  W.  266. 

34.  —  Pleading  federal  act.— In  rail- 
road switchman's  action  for  injuries  un- 
der federal  Employers'  Liability  Act, 
it  was  not  necessary  to  mention  act  in 
declaration,  if  facts  were  stated  giv- 
ing plaintiff  cause  of  action  under  it. 
Wagner  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
115  N.  B.  201,  277  Dl.  114. 

In  an  action  for  injuries,  where 
counts  in  the  declaration  allege  a  vio- 
lation of  a  federal  statute  and  where 
it  is  not  clear  whether  plaintiff  relies 
on  the  federal  Employers'  Liability  Act, 
or  the  federal  Safety  Appliance  Act,  a 
separate  statute,  plaintiff  of  necessity 
relies  on  the  former,  since  such  act  reg- 
nlates  and  controls  the  liability  of  the 
employer  to  the  employ^,  whether  the 
employer  has  violated  the  Safety  Appli- 
ance Act  or  has  been  guilty  of  general 
negligence.  Hunt  y.  Illinois  Southern 
R.V.  Co.,  196  111.  App.  539. 

In  suit  under  state  statute  against 
railroad  for  death  of  employ^,  defend- 
ant need  not  plead  the  federal  Employ- 
ers' Liability  Act  to  raise  the  bar  of 
its  exclusive  application,  if  evidence 
shows  it  applies.  Chrosciel  ▼.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  159 
N.  Y.  S.  924,  174  App.  Div.  175. 

Although  a  complaint  was  framed 
with  reference  to  the  Employers'  liia- 
bility  Act,  while  it  should  have  been  at 
common  law,  and  judgment  is  had  on 


it,  and  it  states  a  cause  of  action  at 
common  law,  and  the  facts  justify  the 
judgment,  it  will  not  be  disturbed. 
Marra  t.  Hamburg-Amerikanische 
Packetfahrt  Actien  Gesellschaft  (Sup.) 
167  N.  Y.  S.  74,  180  App.  Div.  75. 

Where  petition  alleged,  and  undisput- 
ed evidence  showed,  that  plaintiff  was 
fireman  on  defendant's  train  engaged 
in  interstate  commerce  action  is  gov- 
erned by  federal  Employers'  Liability 
Act  thouglv  such  act  was  not  referred 
to  in  pleadings  or  pressed  at  trial. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hughes 
(Okl.)  166  P.  411. 

Where  the  statement  of  claim  shows 
that  the  injured  employ^  and  a  rail- 
road company  were  engaged  in  inter- 
state commerce  at  the  time  of  an  ac- 
cident, recovery  can  be  had  under  the 
federal  Employers'  Liability  Act,  though 
it  is  ndt  specifically  referred  to.  Ho- 
garty  v.  PhUadelphia  &  R.  Ry.  Co.,  99 
A.  741,  255  Pa.  236. 

36.  — —  Alleging  cause  of  action  un- 
der state  or  federal  actsw— A  recovery 
cannot  be  had  by  a  servant  for  injuries 
under  a  state  law  on  pleadings  count- 
ing only  on  that  law,  when  the  evi- 
dence discloses  that  the  case  is  con- 
trolled by  the  federal  Employers'  Lia^ 
bility  Act  Dunlavy  v.  Chicago,  B.  & 
Q.  R.  Co.,  200  111.  App.  75. 

That  the  carrier  is  engaged  in  inter- 
state commerce,  and  that  the  person 
injured  was  engaged  in  such  commerce, 
are  as  necessary  to  be  alleged  and 
proved  as  any  fact  connected  with  the 
injury  itself,  in  order  to  bring  the  case 
under  the  federal  Employers'  Liability 
Act.  Borrow  v.  Chicago,  B.  &  Q.  Ry. 
Co.,  206  m.  App.  287. 

In  action  under  the  federal  Employ- 
ers' Liability  Act,  it  is  necessary  for 
plaintiff  to  allege  and  prove  that  the 
injured  employ^  was  engaged  in  inter- 
state commerce  at  the  time  of  the  al- 
leged injury.  Northern  Trust  Co.  v. 
Grand  Trunk  Western  R.  Co.,  207  111. 
App.  11. 

In  action  under  state  law  for  injury 
to  an  engineer  from  a  defective  loco- 
motive, defendant,  without  a  pleading 
to  that  effect,  could  not  defend  on 
ground  that  engineer  and  itself  were 
engaged  in  interstate  commerce  at  time 
of  injury.  Breen  v,  Iowa  Cent.  Ry. 
Co.  (Iowa)  168  N.  W.  901. 

Petition  alleging  that  employer  was 
engaged  in  operating  railroads  through 
several  states,  not  attacked,  sufficient- 
ly alleged  defendant's  interstate  char- 
acter to  bring  action  within  federal  Em- 
ployers' Liability  Act.  Martinson  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.)  166  N. 
W.  624. 

Petition  alleging  that  defendants  op- 
erated railroad  throughout  Nebraska 
and  other  states,  that  plaintiff,  a  bag- 
gage handler  at  Omaha  station,  was 
injured  by  negligence  of  fellow  servant, 
stated  a  cause  of  action  under  federal 
Employers'  Liability  Act.    Eskelsen  y. 
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Union  Pac.  R,  Co.  (Neb.)  167  N.  W. 
408.  Rehearing  denied  168  N.  W.  366. 
Statement  of  claim  of  a  railroad  em- 
ploy6  injured  while  engaged  in  inter- 
state commerce  is  insufficient  to  war- 
rant recovery  under  federal  Employers' 
Liability  Act,  where  alleging  a  purely 
common-law  cause  of  action.  Hogarty 
v.  Philadelphia  &  R.  Ry.  Co.,  09  A.  741, 
255  Pa.  236. 

38.  — ^  Amendment.— Amendment  of 
counts  in  complaint,  after  evidence  was 
all  in,  by  ad(Ung  that  his  injuries  had 
caused  employ^  conscious  pain  and  suf- 
fering, held  proper.  Washington  Ry.  & 
Electric  Co.  v.  Scala,  37  S.  Ct.  654, 
244  U.  S.  630,  61  L.  Ed.  13G0,  affirm- 
ing judgment  45  App.  D.  C.  484. 

Where  servant  relied  on  master's  vio- 
lation of  statute  and  of  duty  to  furnish 
safe  place  of  work,  amendment  where- 
by two  grounds  were  inserted  in  one 
count  of  complaint,  having  formerly 
been  set  forth  in  two  counts,  is  not 
objectionable '  as  stating  a  new  cause 
of  action.  Victor  American  Fuel  Co.  v. 
Tomljanovich,  232  F.  662,  146  C.  C.  A, 
588,  affirming  orders  Tomljanovich  v. 
victor  American  Fuel  Co.  (D.  C.)  227 
F.  951,  and  230  P.  467. 

A  servant's  cause  of  action  resting  on 
violation  of  statute  is  entirely  dis- 
tinct from  his  cause  of  action  under 
common  law,  and  he  may  at  his  option 
assert  either  or  both;  but  where  he  as- 
serts only  one  of  them,  and  later  the 
other  by  amendment,  he  is  introducing 
new  cause  of  action;  but  where  it  was 
obviously  intended  to  state  cause  of  ac- 
tion under  federal  Employers'  Liability 
Act,  an  amendment  inserting  averments 
that  employe  was  engaged  in  interstate 
commerce  work  is  not  objectionable  as 
stating  new  cause  of  action.  Lucchet- 
ti  V.  Philadelphia  &  R.  Ry.  Co.  (D.  C.) 
233  F.  137. 

A  complaint  held  not  to  state  a  cause 
of  action  under  the  federal  Employers' 
Liability  Act,  it  not  alleging  that  either 
party  was  engaged  in  interstate  com- 
merce, and  hence,  after  the  lapse  of 
the  two-year  period  of  limitation  pre- 
scribed, no  amended  complaint  setting 
up  such  fact  could  be  filed.  Walker  v. 
Iowa  Cent.  Ry.  Co.  (D.  C.)  241  F.  395. 

Where,  on  first  trial  of  personal  in- 
jury action  by  railroad  employ^,  proof 
failed  to  show  that  he  was  engaged  in 
interstate  commerce  as  alleged,  so  as 
to  come  within  federal  Employers'  Lia- 
bility Act,  and  amendment  conforming 
complaint  to  proof  was  allowed,  em- 
ploy4,  new  trial  having  been  granted, 
should  be  allowed,  evidence  then  show- 
ing he  was  engaged  in  interstate  com- 
merce, to  amend  his  complaint  to  con- 
form to  proof.  O'Dell  v.  Southern  Ry. 
Co.  (D.  C.)  248  F.  345,  judgment  af- 
firmed Southern  R.  Co.  v.  O'Dell  (C.  C. 
A.)  2.')2  F.  540. 

Where  petition  stating  cause  of  ac- 
tion under  federal  Employers'  Liability 
Act  erroneously  stated  date  of  the  in- 
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jury,  it  was  proper,  in  view  of' Rev.  St. 
Neb.  1913,  §  7712,  to  allow  amendment 
correctly  charging  date.  Martinson  t. 
'  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  166  N. 
W.  624. 

3814.  — -  Election.— In  servant's  ac- 
tion for  injuries,  held,  that  plaintiff 
should  have  been  required  to  elect 
whether  he  would  proceed  under  the 
federal  Employers'  Liability  Act  or  the 
common  law.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Clarke.  185  S.  W.  94, 
169   Ky.  662. 

Where  an  employ^  as  plaintiff  in  an 
action  under  the  federal  Employers' 
Liability  Act  resists  removal  to  .the 
federal  courts,  he  elects  as  between 
a  right  of  action  at  common  law  and 
one  under  the  statute,  and  must  abide 
by  such  election  as  fixing  the  law  of  the 
case.  Killes  v.  Great  Northern  Ry. 
(Wash.)  161  P.  69. 

381/2.  —  Varianeo^-Where  cause 
of  action,  if  any,  arose  under  federal 
Employers'  Liability  '  Act,  and.  petition 
was  drawn  under  state  act,  the  case 
pleaded  was  not  proven,  and  the  case 
proven  was  not  pleaded,  and  court 
properly  granted  a  nonsuit.  Williams 
V.  Western  &  A.  ti,  Co.,  93  S.  B.  555, 
20  Ga.  App.  726. 

In  switchman's  action  for  loss  of 
foot  in  coupling  cars,  held,  that  court 
properly  admitted  evidence  that  M. 
coupler  on  one  car  was  in  defective 
condition,  though  declaration  alleged 
that  G.  coupler  on  another  car  was 
defective  and  caused  injury.  Wagner 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  115  N. 
E.  201,  277  IlL  114. 

In  an  action  by  a  car  inspector  for 
damages  for  injuries  sustained  as  a 
result  of  being  struck  by  a  "kicked" 
car  moving  on  one  track  while  he  was 
standing  between  such  track  and  an- 
other track  inspecting  cars  on  the  lat- 
ter track,  a  variance  between  the  dec- 
laration, which  alleged  that  the  car 
was  "kicked"  in  upon  the  track  on 
which  the  cars  being  inspected  were 
placed  and  evidence  showing  that  the 
car  was  "kicked"  in  on  the  other  track, 
held  not  fatal.  Lincoln  v.  Pryor,  199 
111.  App.  228. 

If  plaintiff,  suing  for  injury  under  the 
federal  Employers'  Liability  Act,  es- 
tablished only  a  right  to  recover  under 
state  law,  and  refused  to  amend  his 
petition  to  conform  with  the  law  of 
the  state  and  the  proof,  the  court 
should  have  directed  verdict  for  the 
railroad.  Schaeffer  v.  Illinois  Cent.  K. 
Co..  189  S.  W.  237,  172  Ky.  337. 

Under  Rev.  Codes  Mont.  §§  6585, 
6587,  regarding  variance,  where  com- 
plaint charged  defective  braking  ap- 
pliance, proof  of  use  of  wire  as  con- 
necting link  between  chain  and  rod, 
held  not  a  variance.  Ar^mitage  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (Mont.)  166 
P.  301. 

Where  complaint  in  an  action  under 
federal   Employers'    Liability    Act   for 
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injury  to  railroad  employ 6  alleged  cause 
of  injary  as  handhold  breaking  loose 
from  side  of  car,  it  is  error  to  submit 
is6Qe  that  handhold  may  have  been 
loose  and  insecure,  though  not  broken 
off.  Kansas  City,  M.  &  O.  R.  Co.  v. 
Swift  (Tex.  Civ.  App.)  204  S.  W.  135. 

38%.  Answer.'— Allegation  in  answer 
that  if  defendant  was  liable  for  plain- 
tiffs injuries,  his  right  and  defendant's 
liability  were  regulated  by  federal  £m- 
oloyers'  Liability  Act,  stated  proposi- 
tion of  law  and  did  not  controvert  al- 
kgatioDs  of  petition  nor  raise  any  is- 
•ue.  Wichita  FaUs  &  N.  W.  By.  Co. 
r.  Puckett  (Okl.)  157  P.  112. 

39.  Procedure  and  praetice.p— Federal 
Employers'  Liability  Act  does  not  af- 
fect practice  in  state  courts  in  actions 
thereunder  so  as  to  authorize  applica- 
tion of  the  rule  of  federal  courts  that 
a  verdict  may  be  directed  where  the 
evidence  preponderates  in  favor  of  one 
party.  Lexington  &  £.  By.  Co.  v. 
Smith's  Adm'r,  188  S.  W.  1091,  172 
Ky.  117. 

The  question  of  burden  of  proof  of 
negligence  causing  injuries  to  a  fireman 
on  an  interstate  train  is  one  of  sub- 
stantive law,  so  that  federal  law  gov- 
erns. Manning  v.  Chicago  Great  West- 
ern R.  Co.  (Minn.)  160  N.  W.  787. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  that  provision 
of  the  Oklahoma  Constitution  (Const, 
art  23,  §  6)  requiring  submission  to 
the  jury  of  the  defense  ^of  assumption 
of  risk  does  not  apply.  Chicago,  B.  I. 
&  P.  By.  Co.  V.  Jackson  (Okl.)  160  P. 
736. 

Const.  U.  S.  Amend.  7,  relating  to 
trial  by  jury,  does  not  control  state 
courts  when  enforcing  rights  under  fed- 
eral Employers'  Liability  Act  April  22, 
1908,  and  in  actions  thereunder  they 
may  give  effect  to  local  practice,  per- 
mitting a  less  than  unanimous  ver- 
dict. Chicago,  B.  I.  &  P.  By.  Co.  v. 
Ward  (Okl.)  173  P.  212,  certiorari 
granted  39  S.  Ct.  10,  63  L.  Ed.  — , 

The  rule  of  the  state  courts  as  to 
direction  of  a  verdict  applies  to  an  ac- 
tion in  them  under  the  federal  Em- 
ployers' Liability  Act.  Dutton  v.  At- 
lantic Coast  Line  B.  Co.  (S.  C.)  88  S. 
E.  263. 

(Congress,  in  giving  state  courts  co- 
ordinate jurisdiction  with  federal  courts 
in  cases  under  the  federal .  Employers' 
Liability  Act,  by  necessary  implication 
adopted  the  procedure  and  practice 
of  the  state  courts  in  their  trials  of 
rach  cases.  Chesapeake  &  O.  By.  Co. 
T.  Meadows  (Va.)  89  S.  B.  244. 

Under  Bev.  St.  U.  S.  §  721  (U.  S. 
Comp.  St.  1916,  I  1538),  in  railroad 
employe's  action  for  personal  injuries 
tinder  federal  Employers'  Liability  Act» 
employ^,  having  chosen  courts  of 
Washington  in  which  to  sue,  is  bound 
by  laws  of  state  in  all  matters  affect- 
ing procedure  and  remedy.  Murker  v. 
Korthem  Pac.  By.  Co.,  163  P.  756, 
95  Wash.  280. 
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391/2.  Parties^— Employ^  of  interstate 
railroad  cannot  maintain  joint  action 
against  it  and  its  engineer  under  fed- 
eral Employers'  liability  Act,  where 
concurring  negligence  of  railroad  and 
engineer  in  interstate  commerce  is  al- 
leged as  cause  of  injury,  and  where 
violation  of  Safety  Appliance  Act  of 
Congress  is  also  charged  against  rail- 
road. Lee  V.  Central  of  Georgia  Ily. 
Co.  (Ga.)  94  S.  E.  558. 

Where  corporations  in  adj:)ining 
states  operate  continuous  line  of  rail- 
road jointly  by  same  officers  and  em- 
ployes, with  common  funds,  employ^ 
injured  by  negligence  of  one  may  sue 
one  or  both  companies.  Wichita  FaUs 
&  N.  W.  By.  Co.  V.  Puckett  (OkL)  167  ' 
P.  112. 

40.    Common-law       action.  —  Where 

facts  alleged  in  complaint  for  employe's 
injury  did  not  make  out  a  cause  of 
action  either  under  federal  or  state 
Employers'  Liability  Acts,  it  will  be 
regarded  as  declaring  u^on  a  breach 
of  common-law  duty.  Mathews  v.  Ala- 
bama Great  Southern  B.  Co.  (Ala.)  76 
So.  17- 

That  allegations  of  violation  of  acts 
of  Congress  in  action  for  injuries  to 
employ^  are  not  sustained  by  the  evi- 
dence does  not  prevent  recovery  on  al- 
legations in  the  same  petition  of  neg- 
ligence at  common  law.  Stoker  v. 
Philadelphia  &  B.  By.  Co.,  99  A.  28, 
264  Pa.  494. 

While  an  injured  railroad  employ^ 
pleading  only  a  common-law  right  of 
action  cannot  invoke  the  federal  Em- 
ployers' Liability  Act,  the  defendant 
may  defeat  the  action  by  showing  that 
its  liability  is  governed  by  the  act  m- 
stead  of  the  common  law.  Hogarty  v. 
Philadelphia  &  B.  By.  Co.,  99  A.  741, 
266  Pa.  236. 

42.  D  am agesw— Damages  sustained  by 
injured  employ^  embrace  pain  and  suf- 
fering. Oliver  v.  Seaboard  Air  Line 
By.  (D.  C.)  250  F.  652. 

Measure  of  damages  is  to  be  deter- 
mined according  to  the  provisions  of 
the  act  itself  and  the  general  common 
law  as  administered  by  the  federal 
courts,  unaffected  by  state  legislation 
and  decisions  of  state  courts.  Laugh- 
lin  V.  Kansas  City  Southern  By.  Co. 
(Mo.)  205  S.  W.  3. 

Becovery  by  railroad  employ^  is  not 
limited  to  amount  equivalent  to  present 
value  of  impairment  of  his  future  earn- 
ings at  time  of  ascertainment  by  jury. 
Harris  v.  St.  Louis  &  S.  F.  B.  Co.  (Mo.  • 
App.)  200  S.  W.  111. 

A  proper  element  of  damages  for  per- 
sonal injury  is  compensation  for  plain- 
tiff's being  unable,  because  of  injury,  to 
follow  such  calling  or  business  as  he 
otherwise  could  have  followed.  Chesa- 
peake &  O.  By.  Co.  V.  Meadows  (Va.) 
89  S.  E.  244. 

42a.  — ^  Excessive^— Where  a  rail- 
road's lineman,  32  years  old,  riding 
on  gasoline   car   received  Pott's  frac- 
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ture  of  fibula,  and  sustained  breaking 
of  ankle  ligaments,  injury  to  soft  struc- 
tures, etc.,  subjecting  him  to  pain,  ver- 
dict for  :M),900  was  excessiye  by  $900. 
Brier  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  168  N.  W.  339. 

$12,000  damages  for  loss  of  the  left 
arm  above  the  elbow  by  a  railroad  air 
inspector  earning  $2.40  per  day,  held 
excessive  by  $4,000.  Young  v.  Lusk 
(Mo.)  187  S,  W.  849. 

In  action  against  railroad  for  serious 
injuries  to  its  freight  conductor  in  in- 
terstate commerce,  verdict  of  $40,000 
was  excessive  by  $15,000.  McAuliff^ 
V.  New  York  Cent.  &  II.  R.  It  Co. 
(Sup.)  158  N.  Y.  S.  922.  172  App.  Div. 
597.  ' 

42b.  Not    exce8sive.^An    award 

of  $20,000  in  favor  of  a  yardmaster 
earning  $130  per  month  and  39  years 
old  held  not  excessive,  where  the  inju- 
ries resulted  in  almost  complete  paral- 
ysis. St.  Louis  Southwestern  Ry.  Co. 
v.  EUenwood  {Ark.)  185  S.  W.  768. 

In  an  action  by  a  railroad  switchman 
under  the  federal  Employers*  Lriability 
Act  for  damages  for  injury  to  his  foot 
while  attempting  to  kick  loose  a  defec- 
tive car  coupler,  held,  that  a  verdict  for 
$8,(XX)  was  not  excessive.  Wagner  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  200  lU. 
App.  305,  judgment  affirmed  115  N.  E. 
201,  277  lU.  114. 

In  action  by  plaintiff  locomotive  fire- 
man, based  on  the  federal  Employers* 
Liability  Act,  a  verdict  for  $18,725.51 
held  not  excessive;  the  injuries  con- 
sisting of  a  crushed  leg  and  scalding 
on  one  side,  resiilting  iki  shortening 
of  the  leg  and  impairment  of  earning 
capacity.  Wilson  v.  Chicago  Heights 
Terminal  Transfer  Railroad  Co.,  212 
m.  App.  271. 

An  award  of  $2,000  in  favor  of  track 
laborer  injured  on  the  head  by  a  piece 
of  coal  thrown  from  the  tender  of  a 
passing  engine,  which  injury  resulted 
in  insanity  and  death,  held  not  exces- 
sive. Cincinnati,  N.  O.  &  T.  P.  Ry. 
V.  Claybourne's  Adm'r,  183  S.  W.  903, 
169  Ky.  315. 

A  verdict  of  $10,772,  is  not  excessive 
for  one  permanently  and  progressively 
disabled  in  the  spine  and  partly  par- 
alyzed. Laughlin  v.  Kansas  City  South- 
ern Ry.  Co.  (Mo.)  205  S.  W.  3. 

In  brakeman's  action,  under  the  fed- 
eral Employers*  Liability  Act  and  Safe- 
ty Appliance  Acts,  against  carrier  for 
injuries  resulting  in  nervous  trouble, 
«  etc.,  verdict  of  $6,0(X>  held  not  so  large 
as  to  indicate  passion  or  prejudice. 
Armitage  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.   (Mont.)  166  P.  301. 

43.  Evidence— PrMumptions.^In.  ac- 
tion for  personal  injury  to  brakeman 
engaged  in  interstate  commerce,  the 
fact  of  the  accident  carries  no  pre- 
sumption of  master's  negligence.  Math- 
ews V.  Alabama  Great  Southern  R.  Co. 
(Ala.)  76  So.  17;  Landrum  v.  Western 
&  A.  R.  Co.  (Ga.)  90  S.  E.  710;   Ivey 
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Y.  LouisviUe  &  N.  R.  Co.,  89  S.  E.  629, 
18  Ga.  App.  434;  Temples  v.  Central 
of  Georgia  Ry.  Co.,  91  S.  E.  502,  19 
Ga.  App.  307;  Louisville  &  N.  R.  Co. 
T.  Coatney,  93  S.  E.  228,  20  Ga.  App. 
713;  Southern  Ry.  Co.  v.  Blackwell, 
93  S.  E.  321,  20  Ga.  App.  630;  Pal- 
mer V.  Wichita  Falls  &  N.  W.  Ry.  Co. 
(Okl.)  159  P.  1115;  Missouri,  K.  & 
T.  Ry.  Co.  V.  Taylor  (Okl.)  170  P. 
1148;  Chicago,  R.  L  &  P.  Ry.  Co.  v. 
Hessenflow  (Okl.)  170  P.  1161. 

In  an  action  under  the  federal  Em- 
ployers* Liability  Act  by  a  switchman 
for  injuries  sustained  while  attempting 
to  kick  loose  a  defective  coupler  on  one 
of  two  cars  alleged  to  be  in  use  in  in- 
terstate commerce,  where  it  appeared 
that  the  car  with  the  defective  coupler 
was  on  a  side  track  and  was  partly 
unloaded,  but  that  plaintiff  was  about 
to  move  it  to  the  building  of  the  con- 
signee where  it  was  to  be  loaded  for 
shipment  to  another  state,  held,  that  it 
would  be  presumed  that  it  was  the  duty 
of  the  defendant  to  deliver  the  car  to 
the  consignee  and  that  defendant  was 
delivering  it  at  the  time  of  the  accident, 
notwithstanding  defendant  had  permit- 
ted it  to  be  opened  before  it  reached 
its  final  destination.  Wagner  t.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  200  111.  App. 
305,  judgment  affirmed  116  N.  E.  201, 
277  111.  114. 

In  absence  of  evidence  to  contrary, 
there  is  presumption  that  employes 
comply  with  rules  of  master.  Harris  v. 
St.  Louis  &  S,  F.  R.  Co.  (Mo.  App.) 
200  S.  W.  111. 

Where  an  employer  furnishes  tools 
for  his  servant  and  an  accident  results, 
there  is  no  presumption  that  the  tools 
furnished  were  insufficient.  Palmer  v. 
Wichita  Falls  &  N.  W.  Ry.  Co.  (Okl.) 
159  P.  1115. 

43a.  ^ —  Ree  ipsa  loqultvrw^Rule 
that  doctrine  of  res  ipsa  loquitur  does 
not  apply  to  actions  by  servants  has  no 
application  to  action  under  federal  Em- 
ployers' Liability  Act,  which  abolished 
fellow  servant  rule.  Southern  Ry.  Co. 
v.  Derr,  240  P.  73,  153  C.  C.  A.  109. 

Maxim  res  ipsa  loquitur  does  not  ap- 
ply. Mathews  v.  Alabama  Great  South- 
ern R.  Co.  (Ala.)  76  So.  17. 

Doctrine  of  res  ipsa  loquitur  held  not 
to  apply  to  sudden  jerking,  to  unusual 
degree,  of  freight  train,  when  about  to 
stop  for  water  throwing  conductor. 
Hunt  V.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 
165  N.  W.  105. 

The  doctrine  of  res  ipsa  loquitur  does 
not  apply  with  the  same  fullness  in 
cnse  of  an  injured  servant  as  in  a  case 
where  a  third  party  is  injured.  Balti- 
more &  O.  R.  Co.  V.  Smith,  184  S.  W. 
1108,  169  Ky.  5931 

Where  a  locomotive  fireman  was  in- 
jured by  derailment  of  engine  going  35 
miles  an  hour  around  a  curve,  the 
doctrine  of  res  ipsa  loquitur,  applies. 
Manning  v.  Chicago  Great  Western  R. 
Co.  (Minn.)  160  N.  W.  787. 
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Serrant  engaged  in  carrying  brick 
from  freight  car  to  warehouse  in  coarse 
of  coostruction,  who  was  injured  by 
falling  brick,  could  not  invoke  the  res 
ipsa  loquitur  doctrine.  Matti  y.  Ohi- 
cago,  M.  &  St.  P.  By.  Go.  (Mont.)  170 
P.  154. 

In  an  action  under  federal  Employers' 
Liability  Act  by  locomotive  fireman  in- 
jured by  defective  drawbar  pin  under 
tender,  held,  that  there  was  no  room 
for  application  of  res  ipsa  loquitur 
doctrine,  and  that  plaintiff  had  not 
made  oat  prima  facie  case  of  negli- 
gence. Toler  V.  Northern  Pac.  Ry.  Co. 
(Wash.)  162  P.  538. 

See,  also,  note  44,  post 

43b. AdmisslMlity^In  a  switch 

engine  conductor's  action  for  injuries 
under  federal  Employers'  Inability  Act, 
testimony  of  a  witness  as  to  what  three 
members  of  crew  operating  engine 
which  injured  plaintiff  said  about  ac» 
ddent  held  narrative  of  a  then  past 
transaction  and  hearsay,  and  inadmis- 
sible. Southern  Ry.  Co.  v.  Fisher 
(Ala.)  74  So.  580. 

In  switchman's  action  for  Injuries, 
held,  that  court  properly  refused  to  ex- 
clude plaintiff's  testimony  that  cars 
came  from  Tennessee,  though  it  ap- 
peared on  cross-examination  he  knew 
where  they  came  from  only  by  looking 
at  waybills;  best  evidence  rule  not  ap* 
plying.  Wagner  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  115  N.  E.  201,  ^7  Ul.  114. 

In  an  action  under  the  state  law  for 
injury  to  an  engineer,  where  defendant 
did  not  raise  the  issue  that  the  parties 
were  engaged  in  interstate  commerce, 
rulings  on  the  admissibility  of  evidence 
were  to  be  made  as  though  that  issue 
was  not  involved.  Breen  v.  Iowa  Cent. 
By.  Co.  (Iowa)  108  N.  W.  901. 

Where  servant  was  injured  as  result 
of  tipping  of  coal  car,  evidence  that  it 
was  customary  to  block  such  cars  when 
heavy  objects  were  being  unloaded 
therefrom  held  admissible.  Bridges  v. 
8t  Louis-San  Francisco  Ry.  Co.  (Mo. 
App.)  199  S.  W.  572. 

In  action  by  brakeman  who  contend- 
ed he  was  injured  by  movement  of  cars 
caused  by  release  of  brakes  while  he 
was  between  cars,  evidence  of  custom  of 
engineers  to  release  brakes  on  stop- 
ping trains,  held  admissible  in  view  of 
tympany's  rules.  Harris  v.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.  App.)  200  S.  W. 
111. 

In  action  for  injuries  to  servant  on 
right  of  way  150  feet  from  station  by 
train  moving  in  violation  of  rule  made 
for  benefit  of  passengers,  the  rule  was 
not  admissible  in  evidence,  since  it  re- 
lated to  passenger  stations  alone,  and 
was  not  for  the  benefit  of  employfis; 
but  a  general  regulation  limiting  speed 
of  northbound  trains  to  eight  miles  an 
hour,  not  shown  to  have  been  solely  for 
the  benefit  of  passengers,  was  admis- 
sible in  evidence  and  properly  submit- 


ted to  the  jury.    Topore  y.  Boston  & 
M.  R.  R.,  103  A.  72,  78  N.  H.  538. 

In  action  for  injuries  when  section 
hand  was  drawn  under  wheels  of  motor 
car,  derailing  the  car  and  injuring  other 
servants,  evidence  that  the  company 
had  other  cars  with  smaller  wheels, 
which  would  not  draw  men  under  them, 
was  competent,  not  to  show  custom,, 
but  to  show  the  company's  knowledge 
that  the  car  in  question  was  not  rea- 
sonably safe.  Rockwell  v.  Hustis  (N. 
H.)  104  A.  127. 

In  servant's  action  for  injuries,  con- 
cession made  on  first  trial  that  plaintiff 
was  engaged  in  interstate  commerce 
when  injured  was  binding  during  the 
entire  litigation,  though  the  court  had 
power  to  relieve. from  the  stipulation, 
so  that  such  stipulation  was  competent 
evidence  at  the  third  trial.  Fried  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Sup.) 
170  N.  Y.  S.  697,  183  App.  Div.  115. 

In  a  crossing  flagman's  action  for  in- 
juries, evidence  that  shortly  after  the 
accident  the  railway  repaired  the  road- 
bed at  the  place  of  the  accident  held  ad- 
missible to  corroborate  testimony  of 
plaintiff.  West  v.  Atlantic  Coast  Line 
R.  R.  (N.  C.)  93  S.  E.  479. 

In  determining  whether  act  of  rail- 
way's foreman  in  directing  four  men  to 
do  certain  work  was  negligent,  fact  that 
he  knew,  or  should  have  known,  in  ex- 
ercise of  ordinary  care,  that  force  was 
insufficient,  was  material.  Panhandle 
&  S.  F.  Ry.  Co.  V.  Brooks  (Tex.  CJiv'. 
App.)  199  S.  W.  665. 

In  action  for  injuries  in  collision  be- 
tween street  cars,  objection  to  opinion 
of  witness,  who  was  familiar  with  plain- 
tiff's car  and  its  equipment,  as  to  dis- 
tance within  which  it  could  be  stopped 
on  ground  that  he  had  not  run  the  car 
on  the  day  of  the  accident  affected 
weight  of  evidence,  but  not  its  com- 
petency. Washington  &  O.  D.  Ry.  ▼. 
Warner  (Va.)  97  S.  E.  799. 

In  action  under  federal  Employers' 
Liability  Act  for  injury  to  locomotive 
fireman  from  defective  drawbar  pin 
over  which  he  had  tripped,  a  drawbar 
pin  offered  by  him,  not  id<»ntified  as  the 
pin  in  question,  but  merely  by  descrip- 
tion and  comparison  therewith,  was 
properly  excluded.  Toler  v.  Northern 
Pac.  Ry.  Co.  (Wash.)  162  P.  538. 

43o.  —  Sufnciency.— Under  the  doc- 
trine of  res  ipsa  loquitur  applicable  to 
servants'  actions  under  federal  Employ- 
ers' Liability  Act,  fact  that  servant  was 
injured  on  breaking  of  railroad  rail 
used  as  skid  will  not,  in  absence  of  evi- 
dence, warrant  finding  of  master's  neg- 
ligence. Southern  Ry.  Co.  v.  Derr,  240 
F.  73,  153  C.  C.  A.  109. 

Evidence  considei'ed  in  an  action  by  a 
switchyard  brakeman  for  injuries,  and 
held  to  warrant  a  finding  of  defendant's 
negligence.  Erie  R.  Co.  v.  Downs  (C. 
C.  A.)  250  F.  415. 

In  a  railroad  employe's  action  for  in- 
juries  under   the   Employers'    Liability 
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Act,  evidence  held  to  show  that  the 
bolt  upon  which  plaintiff  was  working 
when  injured  was  put  on  a  particular 
engine,  engaged  in  interstate  commer(!e. 
Atlantic  Coast  Line  R.  Co.  v.  Woods 
(C.  C.  A.)  252  F.  428. 

In  an  action  by  a  trainmaster  who 
fell  from  a  car,  roof  of  which  was  out 
•of  repair,  evidence  held  to  warrant  ver- 
dict against  the  master  on  ground  that 
it  was  negligent  in  failing  to  warn  the 
trainmaster  that  such  car  was  in  bad 
repair.  St.  Louis  Southwestern  Ry. 
Co.  V.  Ellenwood  (Ark.)  185  S.  W.  768. 
In  an  action  by  a  trainmaster  who 
fell  from  a  car,  roof  of  which  was  out 
of  repair,  evidence  held  to  warrant  ver- 
dict against  the  master  on  ground  that 
it  was  negligent  in  failing  to  make  tem- 
porary repairs.    Id. 

Under  federal  Employers*  Liability 
Act  evidence  that  a  railroad  rule  requir- 
ing trains  not  to  exceed  ten  miles  per 
hour  through  yards  had  been  violated 
by  employes  held  not  sufficient  to  show 
abrogation  or  modification  of  rules,  since 
such  rules  could  be  abrogated  or  modi- 
fied only  by  acquiescence  in  the  habitual 
violation  of  such  rules,  of  which  there 
was  no  evidence.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Stewart  (Ark.)  187  S.  W.  920. 
Evidence  held  to  sustain  a  verdict  for 
plaintiff,  a  fireman,  under  the  federal 
Employers*  Liability  -Act  for  injuries 
sustained  by  reason  of  defective  fasten- 
ing of  the  apron  between  engine  and 
tender.  St.  Louis,  I.  M.  &  S.  Ry.  Qo. 
V.  Howard,  188  S.  W.  14,  124  Ark.  588. 
Servant's  evidence  held  to  show  that, 
while  the  master  was  negligent  in  or- 
dering him  to  do  two  men's  work,  such 
negligence  did  not  create  an  emergency 
or  contribute  to  his  injury,  but  that  the 
injury  resulted  from  his  manner  of  hold- 
ing lumber  for  loading.  Wisconsin  & 
Arkansas  Lumber  Co.  v.  Price,  188  S. 
W.  1171,  125  Ark.  480. 

In  action  against  railroad  by  employ^ 
for  Injuries  when  weight  of  car  door 
supported  by  plaintiff  with  pinch  bar 
strained  him,  evidence  held  to  warrant 
finding  plaintiff  was  injured  in  manner 
claimed.  Dickinson  v.  Brummett  (Ark.) 
201  S.  W.  812. 

An  action  under  state  law  for  injuries 
to  an  employ^  in  switching  yards  may 
be  sustained  without  showing  affirma- 
tively that  the  parties  were  not  engaged 
in  Interstate  commerce.  Louisville  & 
N.  R.  Co.  V.  Layton,  90  S.  E.  53,  145 
Ga.  886. 

In  an  action  by  railroad  section  hand 
for  personal  injuries,  brought  under  fed- 
eral Employers'  Liability  Act,  evidence 
held  insufficient  to  support  verdict  for 
plaintiff.  Southern  Ry.  Co.  v.  Black- 
well,  93  S.  E.  321,  20  Ga.  App.  630. 

In  an  action  by  a  railroad  switching 
foreman  for  damages  for  injuries  sus- 
tained as  the  result  of  his  foot  being 
crushed  between  two  loaded  foreign  cars 
while  attempting  to  loosen  a  coupler  of 
one  of  them  by  kicking  it,  evidence  held 
sufficient  to  establish  a  prima  facie  case 
that  plaintiff  was  engaged  in  interstate 

(1748) 


commerce,  and  that  the  failure  of  the 
raUroad  company  to  comply  with  the 
federal  Appliance  Act  contributed  to 
and  was  the  proximate  cause  of  the  in- 
jury to  plaintiff.  Wagner  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  200  lU.  App.  305, 
judgment  affirmed  115  N.  B.  201,  277 
111.  114. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act  for  injuries  sus- 
tained by  a  railroad  laborer,  alleged  to 
have  been  due  to  a  defective  roadbed, 
while  riding  to  his  work  in  the  cab  of 
defendant's  locomotive  at  the  invitation 
of  the  engineer,  evidence  held  to  justi- 
fy a  verdict  for  the  plaintiff.  Roberts 
V.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
202  IlL  App.  480,  judgment  affirmed 
117  N.  E.  97,  279  111.  493. 

In  an  action  for  injuries  caused  by 
the  construction  of  a  side  track  so  close 
to  the  main  line  that  a  clearance  of  but 
two  feet  was  afforded  between  cars 
standing  on  the  side  track  and  others 
standing  on  the  main  Une,  evidence  held 
to  show  negligence  in  construction  of 
the  tracks.  Wilson  v.  Baltimore  &  O. 
R.  Co.,  194  lU.  App.  491. 

In  an  action  by  a  car  inspector  for 
damages  for  injuries  sustained  as  a  re- 
sult of  being  struck  by  a  "kicked"  car 
moving  on  a  track  on  one  side  of  him 
while  inspecting  a  train  on  a  track  on 
the  other  side,  evidence  held  sufficient 
to  sustain  a  finding  that  the  yard  fore- 
man of  the  switching  crew  knew  that 
plaintiff  was^ngaged  at  his  work  of  in- 
specting the  cars  of  a  train  that  had 
arrived.  Lincoln  v.  Pryor,  199  111.  App. 
228. 

In  an  action  by  a  crossing  flagman  sta- 
tioned at  the  intersection  of  two  rail- 
roads for  injuries  sustained  while  try- 
ing to  stop  a  horse  and  vehicle  from 
crossing  the  tracks,  the*  gates  for  which 
were  out  of  use,  evidence  held  sufficient 
to  sustain  findings  that  plaintiff  was 
struck  by  one  of  defendant's  loaded  cars 
coming  from  another  state  which  were 
being  pushed  on  a  side  track  to  be  un- 
loaded and  that  defendant  was  in  fact 
a  railroad  and  a  common  carrier.  Dun- 
lavy  V.  Chicago,  B.  &  Q.  R.  Co.,  20O  111. 
App.  75. 

Evidence  held  sufficient  to  warrant  the 
finding  that  plaintiff's  action  to  recover 
damages  under  the  federal  Employers' 
Liability  Act  was  not  barred  by  a  re- 
lease of  damages  executed  by  him  and 
a  draft  or  check  cashed  by  him  in  con- 
sideration thereof,  where  same  were  in 
the  English  language,  with  which  plain- 
tiff was  unacquainted,  and  the  release 
was  executed  by  him  through  an  inter- 
preter speaking  the  Austrian  language, 
to  which  plaintiff's  language,  Croatian, 
was  similar,  with  the  understanding  by 
plaintiff  that  he  was  offered  half  pay 
under  the  state  Workmen's  Compensa- 
tion Act  for  the  time  since  his  injury. 
Kusturin  v.  Chicago  &  A.  R.  Co.,  209 
111.  App.  55. 

In  an  action  under  the«  federal  Em- 
ployers' Liability  Act  by  the  foreman  of 
a  night  crew  to  recover  for  personal  in« 
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jories  alleged  to  have  been  received 
through  the  moving  of  a  car  by  the  strik- 
ing of  other  cars  that  were  being  switch- 
ed in  defendant's  yard,  thereby  causing 
defendant  to  be  thrown  from  such  car 
while  he  was  engaged  in  locating  the 
cars  which  were  to  be  switched,  pursu- 
ant to  his  employer's  orders,  evidence 
held  insufficient  to  support  a  judgment 
for  plaintiflf.  Watkins  v.  Southern  Ry. 
Co.,  209  lU.  App.  445. 

In  action  under  federal  Employers'  Li- 
ability Act  for  injuries  to  plaintiff  loco- 
fflotive  fireman,  due  to  defendant's  al- 
leged failure  to  exercise  reasonable  care 
to  maintain  its  track  and  roadbed  in 
proper  condition  of  repair,  conflicting 
evidence  held  to  sustain  verdict  for 
plaintiff.  Wilson  v.  Chicago  Heights 
Terminal  Transfer  Railroad  Co.,  212  111. 
App.  271. 

Evidence  held  sufficient  to  warrant  the 
jury  in  finding  that  an  order  of  mas- 
ter's foreman  to  board  a  moving  train 
was  the  proximate  cause  of  servant's 
injnr^  and  to  sustain  a  verdict  for  the 
servant.  Vandalia  R.  Co.  v.  Kendall 
(Ind.  App.)  119  N.  E.  816. 

The  jerking  of  a  freight  train,  though 
severe  and  unusual,  in  making  a  usual 
stop  for  water,  of  which  no  warning 
was  usually  given,  is  not  of  itself  evi- 
dence of  negligence  as  to  the  conduc- 
tor, thrown  thereby.  Hunt  v.  Chicago, 
B.  k  Q.  R.  Co.  (Iowa)  165  N.  W.  105. 

In  an  action  by  a  railroad  employ^ 
engaged  in  interstate  commerce  for  in- 
juries to  his  eye  by  a  rock  caused  to 
fly  from  the  tamping  pick  of  a  fellow 
workman,  evidence  held  to  sustain  a 
finding  that  there  was  a  causal  connec- 
tion between  the  injury  and  defendant's 
negligence  in  furnishing  a  pick  with  a 
rounded  point.  Swaim  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Iowa)  170  N.  W.  296. 
Evidence  in  railroad  employe's  action 
under  the  federal  Employers'  Liability 
Act  held  to  sustain  special  findings  and 
general  verdict  for  plaintiff.  Cole  v. 
Atchison,  T.  &  S.  P.  Ry.  Co.,  155  P. 
»49,  W  Kan.  461. 

Evidence  of  instructions  by  superior 
officer  held  sufficient  to  warrant  finding 
that  riding  on  a  freight  train  was  with- 
in the  scope  of  plaintiffs  authority. 
Baltimore  &  O.  R.  Co.  v.  Smith,  184  S. 
W.  1108,  169  Ky.  593. 

The  verdict  cannot  be  against  the  em- 
ployer unless  the  jury  believe  the  pre- 
ponderance of  the  evidence  to  be  in 
favor  of  the  plaintiff,  administrator  of 
the  deceased  employ^.  Louisville  &  N. 
R.  O).  V.  Thomas'  Adm'r  (Ky.)  185  S. 
W.  840,  rehearing  denied  188  S.  W.  463. 
Evidence  held  to  show  that  section 
hand's  injuries  resulted  from  accident 
for  which  the  noaster  was  not  liable. 
Woods  V.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  200  S.  W.  616,  179  Ky.  405. 

In  action  under  federal  Employers' 
Liability  Act  for  injuries  to  employ^ 
of  railway  while  dumping  ties  into  fill, 
evidpnce  held  to  show  that  ties  and  oth- 
er rubbish  were  put  into  fill  to  strength- 
«n  it   Ohio  Valley  Electric  Ry.  Co.  ▼. 


Brumfield's  Adm'r,  203  S.  W.  541,  180 
Ky.  743, 

In  action  for  injuries  to  railroad 
brakeman,  evidence  held  sufficient  to 
warrant  jury  in  finding  negligence  in 
failing  to  warn  brakoman  of  danger 
from  bridge  girder  which  he  struck  and 
which  knocked  him  under  train.  Nor- 
ton V.  Maine  Ont.  R.  Co.,  100  A.  508, 
116  Me.  147. 

In  action  under  federal  Employers' 
Liability  Act  for  injuries  due  to  plain- 
tiff hostler  backing  engine  upon  turn- 
table when  rails  were  not  properly  lined, 
evidence  held  to  show  that  accident  was 
due  to  negligence  of  fellow  servant  and 
that  plaintiff  was  not  guilty  of  contrib- 
utory negligence.  Clement  v.  Maine 
Cent  R.  Co.,  102  A.  559,  117  Me.  45. 

In  action  under  federal  Employers' 
Liability  Act  it  is  incumbent  upon  plain- 
tiff to  show  affirmatively  all  elements  of 
his  right  of  recovery.  Western  Mary- 
land Ry.  Co.  V.  Sanner,  101  A.  587, 
130  Md.  581,  certiorari  denied  Banner 
V.  Western  Maryland  R.  Co.,  38  S.  Ct. 
61,  245  U.  S.  661,  62  L.  Ed.  536. 

In  action  by  section  foreman  for  in- 
jury  from  collision  caused  by  defects  of 
hand  car  following  his  hand  car,  evi- 
dence only  that  the  following  car,  when 
running  at  a  certain  speed,  could  not 
be  stopped  by  the  brakes  within  a  cer- 
tain number  of  feet,  without  evidence 
as  to  what  distance  it  could  be  stopped 
with  proper  brakes  was  insufficient  to 
show  negligence.  Miller  v.  Ann  Arbor 
R.  Co.  (Mich.)  162  N.  W.  1025. 

In  action  for  injuries  to  switchman 
employed  in  interstate  commerce,  thrown 
to  ground  by  absence  of  lower  rung  of 
car  ladder,  evidence  held  to  sustain  ver- 
dict for  plaintiff.  Cramer  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Minn.)  158  N.  W. 
796. 

Violation  of  federal  Safety  Appliance 
Act  may  be  established  by  proof  that  re- 
peated efforts  to  work  the  lever  of  an 
automatic  coupler  failed  to  lift  the  cou- 
pling pin.  Davis  v.  Minneapolis  &  St. 
L.  R.  Co.  (Minn.)  159  N.  W.  802. 

Evidence,  in  fireman's  action  for  in- 
jury when  apron  between  floors  of  ten- 
der and  engine  was  forced  up,  held  suf- 
ficient to  warrant  finding  that  defend- 
ant's negligence  was  the  proximate 
cause  of  the  accident.  Ehrler  v.  Chica- 
go, B.  &  Q.  R.  Co.  (Minn.)  163  N.  W. 
506. 

Evidence  held  to  sustain  a  verdict  that 
defendant  railroad  company .  waived  a 
rule  requiring  air  inspectors  to  set  out 
a  blue  flag  before  going  between  stand- 
ing cars  by  a  superior's  direction  not  to 
use  the  flag  and  general  nonobservance 
of  the  rule.  Young  v.  Lusk  (Mo.)  187 
S.  W.  849. 

Evidence  held  to  sustain  a  verdict  that 
defendant  railroad  company  was  negli- 
gent in  failing  to  warn  an  air  inspector 
before  shunting  cars  against  the  stand- 
in?  car  on  which  he  was  working.    Id. 

Where  carpenter,  working  for  railroad, 
averred  that  he  was  directed  to  erect  a 
scaffold  on  inside  of  wall,  which  was 
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dangerous,  and  that  railroad  company 
negligently  moved  a  large  locomotive, 
causing  the  ground  to  shake  and  the  wall 
to  fall,  mere  proof  of  dangerous  char- 
acter of  wall,  and  fall,  will  not  warrant 
recovery.  Winter  v.  Chicago,  R.  1.  & 
P.  Ry.  Co.  (Mo.  App.)  185  S.  W.  1172. 

In  an  action  under  federal  Employ- 
ers' Liability  Act,  evidence  held  to  war- 
rant a  verdict  that  engineer  was  negli- 
gent in  starting  his  train  without  a  sig- 
nal from  brakeman  or  conductor. 
Haines  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
185  S.  W.  1187,  193  Mo.  App.  453. 

In  brakeman 's  action  for  spraining 
ankle  when  he  jumped  into  hole  from 
car,  that  holes  had  been  permitted  to  ex- 
ist between  siding  and  main  track  held 
circumstance  tending  to  show  road  had 
knowledge  of  condition  of  ground,  and 
knowingly  permitted  it  to  get  into  dan- 
gerous condition;  but  evidence  held  in- 
sufficient to  show  actual  knowledge  of 
hole  by  road,  or  to  show  that  road  had 
a  sufficient  time  in  which  to  discover  it. 
Winslow  V.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.  App.)  192  S.  W.  121. 

In  switchman's  action  for  personal 
injury,  evidence  held  insufficient  to  show 
that  locomotives  being  moved  when  he 
received  his  injury  were  instruments  of 
interstate  commerce.  Stapleton  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (Neb.)  162  N.  W. 
644. 

Evidence  in  action  by  boiler  maker's 
helper  for  partial  loss  of  hearing  from 
remaining  in  tank  for  unusoal  length  of 
time  held  to  sustain  verdict  for  plaintiff. 
Martinson  v.  Chicago,  B.  &  Q.  R.  Co. 
(Neb.)  166  N.  W.  624. 

Evidence  held  to  warrant  finding  that 
foreman  in  charge  of  section  crew  was 
guilty  of  negligence  proximately  con- 
tributing to  plaintiff's  injuries.  Rock- 
well V.  Hustis  (N.  H.)  104  A.  127. 

In  action  by  trackman  for  injuries 
based  on  defendant  railroad's  negligence 
in  failing  to  give  warning  of  approach- 
ing train,  held,  under  evidence,  that 
jury  was  authorized  to  infer  that  no 
whistle  was  sounded  and  that  plaintiff 
trackman  had  no  knowledge  of  approacli 
of  train  prior  to  accident.  Morata  v. 
Oregon^Washington  R.  &  Nav.  Co.,  170 
P.  291.  87  Or.  219. 

In  action  by  locomotive  fireman  for 
injury  to  his  hearing  from  blowing  of 
whistle  of  another  locomotive  within  10 
feet  from  plaintiff,  evidence  held  not  to 
warrant  finding  that  defendant  or  its 
servants  had  reason  to  anticipate  such 
injury.  Royer  v.  Pennsylvania  R.  Co., 
103  A.  276,  259  Pa.  438. 

The  state  rules  as  to  sufficiency  of  evi- 
dence to  prove  negligence  apply  in  ac- 
tions under  the  federal  Employers'  Lia- 
bility Act,  as  that  act  contains  no  spe- 
cific provisions  as  to  quantity  or  method 
of  proof  of  negligence.  Mulligan  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  88  & 
E.  445. 

Evidence  of  the  master's  negligence 
in  a  brakeman's  action  for  injury  in 
turning  a  switch,  then  breaking  or  there- 
tofore broken,  held  sufficient  to  go  to 
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the  jury.     Ballenger  v.  Southern  Ry. 
Ca  (S.  C.)  90  S.  E.  1019: 

In  a  railway  employe's  action  for  in- 
juries sustained  while  tightening  loose 
spikes,  in  compliance  with  commands, 
plaintiff's  e\idence  held  not  to  warrant 
an  inference  of  defendant's  negligence. 
Linder  v.  Seaboard  Air  Line  Ry.  (S. 
C.)  96  S.  E.  191. 

Evidence  held  to  show  that  railroad 
company,  contracting  with  S.  to  keep 
coal  chutes  filled  and  ash  pit  cleaned 
out,  did  not  control  time  .of  S.  or  his 
helpers  or  their  manner  of  doing  the 
work.  Polluck  v.  Minneapolis  &  St.  L. 
R.  Co.  (S.  D.)  166  N.  W.  641,  certio- 
rari denied  39  S.  Ct.  6,  63  L.  Ed.  — , 

In  an  action  for  injuries  to  a  road- 
master  who  ran  his  motorcar  into  an 
open  switch,  evidence  held  sufficient  to 
support  the  jury's  finding  that  defend- 
ant was  negligent  in  leaving  the  switch 
open.  Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  Finke  (Tex.  Civ.  App.)  190  S. 
W.  1143. 

In  railroad  employe's,  action,  in  which 
both  parties  invoked  federal  Employ- 
ers' Liability  Act,  evidence  held  to  sup- 
port finding  that  negligence  of  a  fellow 
servant  was  proximate  cause  of  plaiu- 
tiflrs  injuries.  Gulf.  C.  &  S.  F.  Ry. 
Co.  V.  HaU  (Tex.  av.  App.)  196  S.  W. 
613. 

Evidence  in  servant's  action  for  in- 
jury from  fall  of  trip  hammer  while 
not  being  operated,  held  sufficient  to 
raise  issue  of  it  being  broken  or  worn. 
Southern  Pac.  Co.  v.  De  la  Cruz  (Tex. 
Civ.  App.)  201  S.  W.  428. 

In  an  action  by  railroad  employ^  who 
suffered  injuries  in  California,  evidence 
held  to  show  that  at  the  time  he  re- 
ceived his  injuries  he  was  engaged  in 
interstate  commerce,  and  so  his  cause 
of  action  fell  within  federal  Employers* 
Liability  A'ct,  instead  of  the  California 
Workmen's  Compensation  Insurance  and 
Safety  Act  Southern  Pac.  Co.  v.  Ste- 
phens (Tex.  Civ.  App.)  201  S.  W,  1076. 
In  section  hand's  action  for  loss  of  eye 
when  hit  by  head  of  spike  driven  by 
fellow  servant,  evidence  held  insufficient 
to  show  negligence  of  the  master  or  fel- 
low servant.  Ruping  v.  Oregon  Short 
Line  R.  Co.  (Utah)  171  P.  145. 

In  action  based  on  federal  Employers' 
Liability  Act,  evidence  held  to  sustain 
jury  finding  that  plaintiff,  injured  while 
repairing  defendant's  passenger  engine, 
was  engaged  in  interstate  commerce. 
Kuchenmeister  v.  Los  Angeles  &  S.  Ia 
R.  Co.  (Utah)  172  P.  725. 

In  an  action  against  a  railroad  for 
injury  to  employ6  injured  while  lifting 
a  rail,  when  men  at  opposite  end  there- 
of dropped  their  end  of  the  rail,  evidence 
held  insufficient  to  show  that  the  rail- 
road had  failed  to  provide  a  sufficient 
number  of  men  to  carry  such  rail. 
Perez  v.  Union  Pac.  R.  Co.  (Utah)  173 
P.  236. 

In  action  for  injuries  to  street  car 
motorman  in  head-on  collision,  evidence 
held  to  establish  negligence  of  the  em- 
ployer in  sending  out^  without  warnixig, 
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extra  car  2  minutes  ahead  of  plaintiff, 
instead  of  10  as  the  rules  required. 
Washington  &  O.  D.  Ry.  v.  Warner 
(Va.)  97  S.  E.  799. 

Where  railroad  brakeman  testified  that 
be  was  swept  from  side  car  ladder  by 
aoasually  large  car  on  adjacent  track, 
which  was  not  far  enough  away  from 
ooe  upon  which  he  was  riding,  it  was 
unnecessary  that  size  of  car  and  its  dis- 
tance from  other  be  determined  by  exact 
measurements.  Sanderson  v.  Boston  & 
M.  R.  R.  (Vt.)  101  A.  40. 

Evidence  of  negligence  on  the  part 
of  feUow  employes  in  loading  rails  on 
a  car  held  to  establish  prima  facie  case 
under  this  section.  Cules  v.  Northern 
Pac.  Ry.  Co.  (Wash.)  177  P.  830. 

44.  Burden  of  proof^-In  servant's 
action  under  the  federal  Employers' 
Liability  Act,  he  has  the'  burden  of 
proving  negligence  of  the  master  caus- 
ing the  injuries.  Southern  Ky.  Co.  v. 
Derr,  240  F.  73,  153  a  C.  A.  109; 
Norfolk  &  W.  Ry.  Co.  v.  Short's  Adm'r, 
188  S.  W.  786,  171  Ky.  647;  Yazoo  & 
M.  V.  R.  Co.  V.  McCaskeU  (Miss.)  79 
So.  817;  Panhandle  &  S.  F.  Ry.  Co. 
T.  Fitts,  188  S.  W.  528. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  where  the  evi- 
dence shows  that  the  case  might  well 
be  within  the  act,  the  initial  burden  is 
satisfied,  and  defendant  has  the  burden 
of  showing  that  the  case  does  not  fall 
within  the  act  Erie  R.  Co.  v.  Kry- 
sienaki.  238  F.  142,  151  C.  C.  A.  218. 

A  case  may  not  be  submitted  to  jury, 
where  there  is  at  most  only  balanced 
probability  that  actionable  negligence 
existed.  Southern  Ry.  Co.  v.  Derr,  240 
F.  73,  153  C.  C.  A.  109. 

The  common-law  rule  of  negligence 
is  not  modified  by  the  Employers'  Lia- 
bility Act  of  Congress  of  April  22, 
1908,  but  by  that  act  it  was  the  in- 
tention of  Congress  to  base  the  action 
upon  negligence  only,  and  to  exclude 
responsibility  of  the  carrier  to  its  em- 
ployes for  defects  and  insufELciencics 
not  attributable  to  negligence ;  and  the 
common-law  rule  as  to  burden  of  proof 
remains  unmoclified  by  the  statute. 
Washington  S.  R.  Co.  v.  Smith,  45  App. 
D-  C.  192,  writ  of  error  dismissed 
Smith  V.  Washington- Southern  R.  Co., 
38  8.  CL  333,  62  L.  Ed.  921. 

In  action  for  personal  injury,  em- 
ploy^  has  burden '  of  showing  existence 
of  relation,  that  he  was  injured  while 
in  performance  of  his  service,  and  that 
negligence  for  which  master  is  respon- 
sible approximately  caused  injury. 
Mathews  v.  Alabama  Great  Southern 
R.  Co.  (Ala.)  76  So.  17. 

Under  federal  Employers'  Liability 
Act,  a  railway  company  is  not  charge- 
able with  negligence  by  mere  proof  of 
defect  in  appliances,  but  actual  or  con- 
atractive  notice  must  be  shown.  St. 
Lonis,  L  M.  &  S.  R.  Co.  v.  Ingram 
(Ark.)  187  S.  W.  452. 

Under  federal  Employers'  Liability 
Act,  burden  is  on  plaintiff  to  pr^ve  neg- 


ligence, etc.,  proximately  causing  in- 
jury alleged;  and,  though  doctrine  of 
res  ipsa  loquitur  may  warrant  pre- 
sumption of  negligence,  yet,  if  evidence 
does  not  preponderate  in  favor  of  pre- 
sumption and  against  defendant's  re- 
butting evidence,  plaintiff  fails  to  make 
out  his  case.  Louisville  &  N.  R.  Co. 
V.  Rhoda  (Fla.)  74  So.  19. 

In  action  under  federal  Employers' 
Liability  Act  by  railroad's  painter  for 
injuries  from  inhaling  paint  spray,  bur- 
den was  on  plaintiff  to  establish  he  was 
injured  wholly  or  partly  by  road's  neg- 
ligence, that  he  was  injured  by  road's 
failure  to  provide  nose  guard,  that  de- 
fendant's failure  to  provide  nose  guard 
was  negligence,  and  that  he  was  in- 
jured while  engaged  in  interstate  com- 
merce in  road's  employment.  Balti- 
more &  O.  R.  C6.  Y.  Branson,  98  A. 
225,  128  Md.  678. 

In  railroad  painter's  action  against 
road  under  federal  Employers'  Liabili- 
ty Act  for  injuries  from  inhaling  paint 
spray,  plaintiff  held  to  have  burden  to 
prove  road  negligently  caused  or  di- 
rected him  to  use  deleterious  material 
without   providing   respirator.    Id. 

In  an  action  broufsht  under  the  fed- 
eral Employers'  Liability  Act  plaintiff 
assumes  the  burden  of  pleading  and 
proving  that  at  the  time  of  injury  he 
was  engaged  in  interstate  commerce. 
McBain  v.  Northern  Pac.  Ry.  Co.,  160 
P.  654.  52  Mont.  578. 

Where  servant  injured  in  carrying 
bricks  from  car  to  freight  depot  alleged 
that  he  was  engaged  in  interstate  com- 
merce so  as  to  make  possible  recovery 
notwithstanding  his  fellow  servant's 
negligence  under  federal  Employers' 
Liability  Act,  he  had  the  burden  of 
proving  that  he  was  when  injured  en- 
gaged in  interstate  commerce.  Matti 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Mont.) 
176  P.  154. 

Where  railroad  employ^  who  received 
injuries  while  engaged  in  switching 
gave  notice  to  company  to  furnish  rec- 
ord showing  nature  of  service  in  which 
the  cars  being  switched  at  time  of  ac- 
cident were  engaged,  company  has  bur- 
den, employ^  having  made  out  a  prima 
facie  case  of  injuries  occurring  while 
he  was  engaged  in  interstate  commerce 
service,  of  showing  that  injuries  did 
not  so  occur.  Southern  Pac.  Co.  v. 
Stephens  (Tex.  Civ.  App.)  201  S.  W. 
1076. 

45.  Question  for  Jury.— Submission  to 
jury  of  qdestion  whether  railroad  was 
negligent  in  furnishing  a  high  pressure 
locomotive  with  a  lubricator  having 
tubular  glasses  held  proper  under  the 
evidence.  Chicago  &  N.  W.  Ry.  Co. 
V.  Bower,  36  S.  Ct.  624,  241  U.  S.  470, 
60  L.  Ed.  1107,  affirming  judgment 
Bower  v.  Chicago  &  N.  W.  R.  Co.,  148 
N.  W.  145,  96  Neb.  419. 

In  action  for  injuries  to  machinist's 
helper,  struck  in  eye  by  piece  of  metal 
while  machinist  was  chipping  a  jour- 
nal or  driving  box,  employer's  negligence 
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held  a  question  for  the  jury.  Sieges- 
mund  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
229  F.  956,  144  C.  C.  A.  238. 

Evidence  in  an  action  for  death  of 
an  employ^  from  the  breaking  of  a 
chain  used  in  hoisting  heavy  loads,  as  to 
its  condition  and  infrequent  and  super- 
ficial inspection,  held  to  make  a  case 
for  the  jury  as  to  the  master's  negli- 
gence. Plickwir  &  Bush  v.  Pontynen, 
238  F.  310,  151  C.  C.  A.  32a 

In  an  action  by  a  brakeman  for  in- 
juries received  while  attempting  to  cut 
some  cars  of  a  train  from  the  rest, 
question  of  negligence  of  engineer  in 
failing  to  set  brakes  on  rear  cars,  which 
brakeman  contended  pressed  down  and 
injured  him,  held  for  jury.  Carolina, 
C.  &  O.  Ry.  Co.  v.  Stroup,  239  F. 
75,  152  C.  C.  A.  125. 

In  action  for  injuries  received  by  serv- 
ant on  falling  of  boiler  when  railroad 
rail  used  as  sidd  broke,  question  wheth- 
er there  should  have  been  a  careful 
inspection  or  test  of  rail  before  using 
is  for  jury;  but  evidence  of  company's 
negligence  held  insufficient  to  go  to 
jury.  Southern  Ry.  Co.  v.  Derr,  240 
F.  73,  153  C.  O.  A.  109. 

Though  railroad  company  provided 
telltales  before  low  bridge,  held,  that 
it  could  not  be  declared  as  matter  of 
law  that  they  sufficiently  warned  and 
notified  brakeman  of  danger,  but  that 
question  should  be  submitted  to  jury. 
Marland  v.  Philadelphia  &  R.  Ry.  Co., 
246  F.  91,  158  O.  C.  A.  317,  certiorari 
denied  Philadelphia  &  R.  R.  Co.  v. 
Marland,  38  S.  Ct.  191,  245  U.  S. 
671,  62  L.  Ed.  540. 

Where  there  was  evidence  of  defend- 
ant's negligence,  question  was  for  jury. 
O'Dell  V.  Southern  Ry.  Co.  (D.  C.)  248 
F.  345,  judgment  affirmed  Southern  Ry. 
Co.  V.  0*Dell  (C.  C.  A.)  252  F.  540. 

£>vidence  that  while  plaintiff  fireman 
stood  on  an  adjacent  track  in  order  to 
work,  another  crew  switched  some  cars 
with  no  one  controlling  them  and  no 
warning  signal  into  cars  which  ran 
over  him,  and  that  the  switching  fore- 
man could  have  seen  the  fireman  or 
his  tools,  held  to  warrant  submission 
of  the  question  of  negligence.  Alabama 
Great  Southern  R.  Co.  v.  Skotzy  (Ala.) 
71  So.  335. 

In  action  under  federal  Employers' 
Liability  Act,  defendant's  negligence  in 
causing  crane  of  ditching  machine  to 
hit  telegraph  pole  jarring  plaintiff  em- 
ployA  from  flat-.car  on  which  ditching 
apparatus  was  carried  held  jury  ques- 
tion. Louisville  &  N.  R.  Co.  v.  Blank- 
enship  (Ala.)  74  So.  960. 

In  employ(i's  action  for  personal  in- 
juries, held  that  there  was  no  evidence 
of  employer's  negligence  in  failing  to 
discover  or  remedy  a  defect  in  a  coal 
chute,  to  warrant  submission  of  case 
to  jury.  Mathews  v.  Alabama  Great 
Southern  R.   Co.  (Ala.)   76  So.  17. 

In  action  under  federal  Kmployers' 
Liability  Act,  evidence  that  plaintiff 
was  injured  by  breaking  of  a£i  unloading 
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skid,  an  old  bridge  timber  long  exposed, 
the  question  whether  defendant  was 
negligent  in  directing  its  use  witJiout 
inspection  was  for  jury.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Ingram  (Ark.)  187 
S.  W.  452. 

In  action  by  railroad's  em  ploy  4  for 
injuries  when  weight  of  car  door  sup- 
ported by  him  with  pinch  bar  strained 
him,  weight  of  door,  and  what  weight 
came  down  on  plaintiff,  were  questions 
for  jury.  Dickinson  v.  Brummett  (Ark.) 
201  S.  W.  812. 

In  action  for  injuries  sustained  by 
plaintiff  brakeman,  who  when  he  got 
off  locomotive  to  adjust  switch  at  sta- 
tion struck  a  coal  car  placed  on  a  side 
track,'  question  of  defendant's  negligence 
held,  under  the  evidence,  for  the  jury. 
Mills  V.  Roberts  (Ark.)  206  S.  W.  751. 
In  a  railroad  servant's  action  for  in- 
juries under  federal  Employers'  Liabil- 
ity Act,  weight  of  evidence  upon  ques- 
tion of  defendant's  negligence  held  for 
jury.  Smithson  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (Cal.)  162  P.  111. 

In  action  by  section  foreman,  held, 
that  whether  there  was  negligence  of 
fellow  employes  was  for  iury.  At- 
lantic Coast  Line  R.  Co.  v.  Tomlinson 
(Ga.  App.)  94  S.  E.  909. 

In  action  by  railroad  inspector  and 
car  repairer,  under  federal  Employers' 
Liability  Act,  for  injury  from  stepping 
into  soft  hole  and  being  tripped  while 
carrying  heavy  drawhead  away  from 
track,  held,  on  the  evidence,  that  the 
sustaining  of  a  motion  for  nonsuit  and 
a  'dismissal  of  case  was  not  error. 
Wood  V.  Louisville  &  N.  R.  Co.  (Ga. 
App.)  97   S.   E.   662. 

In  railroad  switchman's  action  for 
loss  of  half  his  foot,  case  held  for  jury 
under  evidence.  Wagner  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  115  N.  E.  201,  277 
111.  114. 

In  action  by  section  hand  injured  by 
derailment  of  work  train  while  he  was 
going  to  work  riding  on  the  engine, 
evidence  held  to  make  defendant's  neg- 
ligence a  jury  question.  Roberts  v. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co., 
117  N.  E.  97,  279  111.  493,  affirming 
judgment  202  HI.  App.  480. 

In  an  action  for  injuries  sustained 
while  defendant  was  engaged  as  )a 
freight  conductor  in  setting  out  cars 
from  his  train  to  a  siding,  as  required 
by  defendant's  train  order,  where  the 
declaration  contained  a  count  alleging 
a  violation  of  the  federal  Employers' 
Liability  Act,  and  the  application  of 
such  act  was  clear  under  the  evidence, 
held,  that  the  case  was  properly  sub- 
mitted to  the  jury;  there  being  dis- 
puted questions  of  fact  as  to  the  con- 
trol of  the  track  where  the  accident 
occurred,  and  as  to  whether  a  coupling 
was  defective,  uncoupled,  or  broken. 
Hunt  V.  Illinois  Southern  Ry.  Co.,  196 
111.  App.  539. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act  for  injuries  sus- 
tained   by    a    fi'eight    brakeman    while 
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coupling  a  car  alleged  to  be  equipped 
with  a  coupler  not  coupling  automati- 
cally on  impact,  as  required  by  the  stat- 
ute, whether  the  proximate  cause  of  the 
accident  was  a  defective  coupler  held 
under  the  evidence  for  the  jury.  Cur- 
ran  V.  Chicago  Short  Line  Ry.  Co., 
198  111.  App.  154. 

In  an  action  by  a  car  inspector  for 
injuries  sustained  as  the  result  of  be- 
m  struck  at  night  by  an  unattended, 
aniighted  car  which  was  "kicked"  with- 
out warning  on  an  adjoining  track  at 
a  speed  of  from  8  to  17  miles  per  hour 
while  he  was  inspecting  a  train,  held, 
that  whether  defendant,  in  "kicking" 
the  car  on  the  adjoining  track,  was 
negligent,  and,  if  so,  whether  the  neg- 
liwDce  proximately  caused  the  injury, 
were  jury  questions.  Lincoln  v.  Pry- 
or,  199  m.  App.  228. 

The  question  of  proximate  cause  of 
an  injury  to  a  servant  and  whether  a 
line  foreman  in  ordering  a  lineman  to 
board  the  master *s  moving  train  was 
negligent  under  the  circumstances 
were  for  the  jury.  Vandalia  R.  Co.  v. 
Kendall  and.  App.)  119  N.  E.  816. 

In  action  under  the  federal  Employ- 
ers' Liability  Act  by  conductor  of  work 
train  riding  in  caboose,  which  another 
train  ran  into,  evidence  of  defendant's 
negligence  held  sufficient  to  go  to  the 
jury.  Eley  v.  Chicago  Great  Western 
R  Co.  aowa)   166  N.  W.  739. 

In  an  action  for  personal  injuries  re- 
ceived by  a  railroad  track  laborer,  the 
question  whether  the  accident  produced 
the  injury  complained  of  held  for  the 
jnry.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Clayboume's  Adm'r,  183  S.  W. 
9(te.  169  Ky.  315. 

Where  an  injury  was  caused  by  & 
defective  appliance  on  a  railroad  car, 
whether  the  railroad  has  used  due  care 
to  keep  the  car  in  good  condition  and 
whether  ordinary  care  would  have 
shown  employer  that  handhold  on  car 
was  defective  were  jury  *  questions. 
Balrimore  &  O.  R.  Co.  v.  Smith,  184 
S.  W.  1108,  169  Ky.  593. 

Evidence  held  insufficient  to  make  it 
a  jury  question  whether  breaking  of 
ropes  supporting  a  scaffold  caused  it  to 
drop.  Louisville  &  N.  R.  Co.  v.  Neth- 
erton,  193  S.  W.  1035,  175  Ky.  159. 
Testimony  that  plaintiff  was  injured 
by  falling  of  scaffold  furnished  by  de- 
fendant through  breaking  of  defective 
rope,  that  plaintiff  did  not  know  defect, 
and  that  defendant's  foreman  admonish- 
ed crew  as  to  defectiveness  of  rope, 
should  have  taken  question  of  defend- 
ant's negligence  to  jury.  McFarland  v. 
Chesapeake  &  O.  Ry.  Co.,  197  S.  W.  944, 
1"7  Ky.  551,  rehearing  denied  199  S.  W. 
66, 178  Ky.  530. 

In  an  action  for  personal  injury  under 
the  federal  Employers'  Liability  Act  due 
to  the  derailment  of  a  hand  car,  non- 
suit was  properly  entered  where  no 
caufsal  relation  was  shown  between  the 
accident  and  defendant's  failure  to  in- 
struct plaintiff,   which   was   the  negli- 


gence alleged.    Robash  v.  Maine  Cent. 
R.  Co.  (Me.)  103  A.  363. 

In  action  under  federal  Employers' 
Liability  Act  for  injuries  alleged  to  have 
been  caused  by  failure  of  railroad  to  pro- 
vide safe  approach  to  switch  for  use  of 
train  men,  evidence  held  insufficient  to 
warrant  submission  to  jury.  Western 
Maryland  Ry.  Co.  v.  Sanher,  101  A.  587, 
130  Md.  581,  certiorari  denied  Sanner 
V.  Western  Maryland  R.  Co.,  38  S.  Ct. 
61,  245  U.  S.  661,  62  U  Ed.  536. 

In  action  for  injuries  to  employ^  of 
traction  company  when  steam  pipe  in 
boiler  exploded,  question  of  defendant's 
negligence  held  for  jury.  Capitol  Trac-  ' 
tion  Co.  V.  McKeon,  103  A.  314,  132 
Md.  79. 

The  operation  by  railroad  of  a  loco- 
motive after  dark  without  a  headlight 
for  a  distance  of  47  mUes  held  negligence 
as  matter  of  law.  Salabrin  v.  Ann  Ar- 
bor R.  Co.  (Mich.)  160  N.  W.  552. 

Evidence  of  negligence  held  not  so  in- 
sufficient, tl^ough  weak,  as  to  authorize 
directed  verdict  for  defendant  in  a 
brakoman's  action  for  injuries.  Davis 
v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Minn.)  , 
158  N.  W.  911. 

In  action  under  federal  Employers' 
Liability  Act,  evidence  held  to  present 
question  for  jury  as  to  negligence  of 
employer  in  permitting  cross-tie  to  re- 
main unfastened,  causing  employ^  to 
slip  and  fall.  Brooks  v.  Yazoo  &  M.  V. 
R.  Co.  (Miss.)  72  So.  227. 

In  section  hand's  action  for  injuries 
when  struck  by  ties  thrown  from  car  by 
breaking  standard,  whether  the  master 
was  negligent  being  for  the  jury,  per- 
emptory instruction  held  erroneous. 
Yazoo  &  M.  V.  R.  Co.  v.  McCaskell 
(Miss.)  79  So.  817.    • 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  the  issue  of  fact 
as  to  whether  a  crack  in  the  flange  of 
a  car  wheel  was  an  old  chilled  crack  or 
not  held  a  jury  question  under  conflict- 
ing evidence.  Blankeubaker  v.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.)  187  S.  W.  840. 

In  an  action  by  a  brakeman  for  in- 
juries received  in  a  fall  while  attempting 
to  board  a  freight  in  the  nighttime, 
whether  fall  was  occasioned  by  a  keg  of 
spikps  left  near  the  track  and  whether 
the  keg  was  placed  there  by  a  servant 
of  the  master  held  for  the  jury.  Laugh- 
lin  V.  Kansas  City  Southern  Ry.  Co. 
(Mo.)  205  S.  W.  3. 

In  action  under  federal  Employer's 
Liability  Act  for  injuries  to  freight  con- 
ductor while  boarding  moving  train  on 
side  track,  whether  railroad  was  negli- 
gent in  maintenance  of  ballasting  of 
right  of  way  held  for  the  jury.  Hollo- 
way  V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.) 
208  S.  W.  27. 

In  action  under  federal  Employers' 
Liability  Act  for  injury  to  section  man 
from  defective  hammer  with  which  he 
was  ordered  to  use  old  spikes  to  fasten 
rails  to  new  ties,  evidence  held  to  make 
defendant's  negligence  a  question  for 
the  jury.  Do  well  v.  Wabash  Ry.  Co. 
(Mo.  App.)  190  S.  W.  939. 
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In  brakeman's  action  for  injuriee, 
whether  hole  which  caused  him  to  sprain 
his  ankle  when  jumping  from  car  actual- 
ly  existed  was  such  as  to  render  work- 
ing place  dangerous,  and  not  reasonably 
safe,  and  whether  defendant  was  negli- 
gent, were  questions  for  jury.  Winslow 
V.  Missouri,  K.  &  T.  Ry.  CJo.  (Mo.  App.) 
192  S.  W.  121. 

.  In.  action  for  injuries  received  by 
plaintiff  when  end  gate  which  he  and 
others  were  unloading  from  coal  car  fell, 
questions  whether  master  could  have  an- 
ticipated injury  which  resulted  from  its 
failure  to  block  car  which  was  of  type 
that  tilted,  and  whether  it  was  guilty 
of  negligence  by  reason  of  such  failure, 
held  for  jury.  Bridges  v.  St.  Ijouis-San 
Francisco  Ry.  Co.  (Mo.  App.)  199  S.  W. 
572. 

Evidence  held  sufficient  to  carry  to 
the  jury  the  case  of  a  section  hand  who 
was  injured  while  lifting  with  others  a 
heavy  rail  in  doing  track  repairs,  for 
mere  fact  that  plaintiff  with  three  others 
had  just  lifted  a  heavy  rail  did  not  im- 
pute to  him  knowledge  as  matter  of  law 
that  another  rail  of  the  same  size  and 
weight  was  too  heavy  for  three  men  to 
lift  in  a  different  place  and  to  a  differ- 
ent height.  Sorenson  v.  Northern  Pac. 
Ry.  Co.,  163  P.  56Q,  53  Mont.  268. 

In  brakeman's  action  for  injuries  un- 
der federal  Employers'  Liability  Act  and 
Safety  Appliance  Acts,  evidence  of  de- 
fendant's negligence  in  maintaining 
hand-braking  appliance  held  to  justify 
submission  of  case  to  jury.  Armitage  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Mont.) 
166  P.  301. 

In  suit  by  plaintiff  lineman  for  in- 
juries sustained  while  unloading  poles, 
because  of  a  spike  alleged  to  be  con- 
cealed in  one  of  such  poles,  case  held  for 
jury.  Cornell  v.  West  Jersey  &  S.  R. 
Co.  (N.  J.)  103  A.  380. 
,  Evidence  that  defendant  employer's 
dock  forenjan  instructed  plaintiff  em- 
ploy6,  barge  captain,  that  landing  would 
be  made  at  particular  gangway,  and  in- 
structed tug  captain  to  proceed  to  fur- 
ther point  without  advising  plaintiff  of 
change,  held  to  make  defendant's  negli- 
gence jury  question,  where  plaintiff  was 
injured  by  hawser  with  which  he  was 
endeavoring  to  make  landing  at  first 
named  point.  Scarlett  v.  Delaware,  L. 
&  W.  R.  Co.,  118  N.  E.  513,  222  N.  Y. 
155,  reversing  judgment  153  N.  Y.  S. 
51,  167  App.  Div.  324,  reargument  de- 
nied 118  N.  B.  1076,  222  N.  Y.  643. 

In  action  against  railroad  for  injuries 
to  conductor,  struck  by  express  running 
behind  schedule,  while  crossing  track  to 
register  his  own  arrival,  whether  reason- 
able warning  from  engineer  of  express 
was  required  was  question  for  jury. 
McAuliffe  V.  New  York  Cent.  &  H.  R. 
R.  Co.  (Sup.)  158  N.  Y.  S.  922,  172  App. 
Div.  597. 

In  an  action  under  the  federal  Em- 
ployers* Liability  Act,  where  all  the  evi- 
dence, including  that  of  plaintiff,  showed 
a  clear  case  of  assumption  of  risk,  it  is 
improper   to   deny   motion  for   directed 
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verdict.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Jackson  (Okl.)  160  P.  736. 

In  brakeman's  action  for  injury  from 
master's  alleged  negligence  in  furnishing 
a  brake  wheel  too  small,  and  in  having 
the  brake  set  too  tight,  evidence  held 
insufficient  to  go  to  the  jury.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Hessenflow  (Oki.) 
170  P.  1161. 

Whether  an  injury  in  logging  camp 
from  falling  of  stub  was  within  the  Em- 
ployers' Liability  Act  was  under  proper 
instructions  for  the  jury.  Wheeler  v. 
Nehalem  Timber  &  Logging  Co.,  155  P. 
1188,  79  Or.  506. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  for  injuries  from 
being  struck  by  locomotive  on  stepping 
back  to  avoid  steam  from  another  loco- 
motive, which  was  allowed  to  escape  in 
violation  of  rules,  evidence  held  to  pre- 
sent a  case  for  the  jury.  Haas  v.  Erie 
R.  Co.,  98  A.  867,  254  Pa.  235. 

In  action  against  railroad  for  injuries 
to  conductor  of  train,  when  thrown  from 
top  of  car  by  "undesired  emergency"  in 
air  brake,  whether  train  was  sufficiently 
inspected  at  its  starting  point  to  dis- 
cover any  defects  held  for  jury.  Scott 
V.  Atlantic  Coast  Line  R.  Co.  (S.  C.)  96 
S.  E.  305. 

In  an  action  by  a  railroad  employ 6 
for  personal  injuries  sustained  by  jump- 
ing on  a  moving  train,  evidence  held  to 
justify  the  refusal  of  a  directed  verdict 
for  defendant.  Ettison  v.  Southern  Ry. 
Co.  (S.  C.)  96  S.  E.  680. 

Where  an  engine  hostler  was  struck  by 
the  dropping  of  a  hood  on  a  smokestack 
by  an  inspector  of  equipment,  negligence 
was  for  the  jury  on  the  inference  that 
the  inspector  or  his  helpers,  if  exercising 
due  care,  would  have  seen  the  hostler 
and  avoided  the  injury.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Morgan,  201  S. 
W.  128.  139  Tenn.  27. 

In  action  under  federal  Employers' 
Liability  Act  by  railroad's  employ^, 
question  whether  there  was  negligence  in 
flurniiKbing  hammer  and  nails  which 
plaintiff's  fellow  servant  was  using,  and 
which  caused  his  injury,  was  of  fact  to 
be  determined  from  facts  found  by  jury. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Fitts  (Tex. 
Civ.  App.)  188  S.  W.  528. 

In  railroad  employe's  action  in  which 
both  parties  invoked  federal  Employers' 
Liability  Act,  evidence  held  not  to  con- 
clusively establish  that  plaintiff's  con- 
tributory negligence  was  sole  cause  of 
injuries,  or  that  fellow  servant  by  ordi- 
nary care  could  not  have  foreseen  injury 
suffered  by  plaintiff  in  consequence  of 
his  act  in  boring  hole  in  car  floor  with- 
out giving  plaintiff  warning.  Gulf,  C. 
&  S.  F.  Ry.  Co.  v.  Hall  (Tex.  Civ.  App.) 
196  S.  W.  613. 

In  railroad  servant's  action  for  in- 
juries while  handling  timber  with  others, 
whether  railroad  was  negligent  in  means 
and  method  employed  in  transferring 
timber  from  one  car  to  another  held  for 
jury.  Panhandle  &  S.  P.  Ry.  Co.  v. 
Brooks  (Tex.  Civ.  App.)  199  S.  W.  665. 

Where     injured     servant's     petition 
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charged  negligence  in  ordering  him  to 
operate  locomotive  turntable  by  hand 
Khile  the  electric  current  was  turned  oo 
in  the  machine  turner,  without  the  serv- 
ant's knowledge,  there  was  an  issue  of 
ncgligeDce  for  the  jury.  Ft.  Worth  &  D. 
C.  Ry.  Co.  V.  Miller  (Tex.  Civ.  App.) 
201  S.  W.  1049. 

Where  a  switchman  walking  along  the 
top  of  a  string  of  cars  looking  for  his 
foreman  fell  between  the  cars  when  they 
were  uncoupled  by  the  foreman,  who, 
without  notifying  the  switchman,  had 
cbaoRed  the  method  of  switching,  the 
question  as  to  whether  the  change  in 
method  was  the  proximate  cause  of  the 
injury  was  for  the  jury.  Kansas  City, 
M.  k  0.  Ry.  Co.  of  Texas  v.  Estes  (Tex. 
CiT.  App.)  208  S.  W.  1155. 

In  action  for  injury  by  employ^  from 
a  Tiolation  of  Federal  Safety  Appliance 
Act,  in  that  a  grabiron  broke  loose  from 
nde  of  car,  submission  of  issue  as  to 
whether  injury  was  caused  by  a  loose  or 
insecure  grabiron,  held  not  error,  in 
view  of  pleading  and  evidence.  Kansas 
City,  M.  &  O.  Ry.  Co.  v.  Swift  (Tex. 
Civ.  App.)  204  S.  W.  135. 

In  an  action  by  a  section  man  under 
federal  Employers'  liability  Act  for  in- 
juries sustained  in  fall  from  hand  car 
due  to  stepping  on  loose  bolt,  that  loose 
bolts  were  carried  on  floor  of  car  instead 
of  in  box  was  sufEicient  for  submission 
of  question  of  negligence  to  jury.  Robie 
V.  Boston  &  M.  R.  R.  (Vt.)  100  A.  925. 

In  an  action  by  a  section  man  for  in- 
juries from  rail  flying  back  and  striking 
him  while  a  wrecker  was  attempting  to 
pull  car  trucks  from  wreckage,  whether 
railroad  was  guilty  of  negligence  in  not 
warning  plaintiff  of  the  danger  of  work- 
ing near  a  wrecking  crew  held  for  the 
jury.  McDougall  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  170  N.  W.  266. 

In  an  employe's  action  against  a  rail- 
road company  for  personal  injuries  sus- 
tained in  falling  from  a  carload  of  logs 
while  unloading  them,  whether  his  fall- 
ing was  caused  by  stepping  on  a  piece  of 
bark  upon  the  loaded  car  or  by  the  sud- 
den jerking  of  the  car  due  to  the  opera- 
tion of  a  Marion  loader  was  for  the 
jury.  Jones  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wash.)  172  P.  810. 

451/2.  — -  Interstate    cemmerce.— In 

tn  action  under  the  Employers'  Lia- 
bility Act  for  injuries  received  by 
plaintiff  while  working  on  an  engine, 
question  whether  defendant  railroad 
company  in  respect  to  such  engine  was 
engaged  in  interstate  commerce  held 
for  the  jury.  Erie  R.  Co.  v.  Krysien- 
Bki,  238  F.  142,  151  O.  C.  A.  218. 

In  an  action  by  an  employ^  for  in- 
juries, where  in  different  counts  plain- 
tiff aJleges  common-law  negligence,  a 
violation  of  a  state  statute,  and  of  the 
federal  Employers'  Liability  Act,  the 
<lue8tion  whether  plaintiff  at  the  time 
of  the  injury  was  engaged  in  an  in- 
terstate commerce  service  must  be 
^bmitted  to  the  jury  like  other  ques- 


tions of  fact.  Hunt  ▼.  Illinois  South- 
ern Ry.  Co.,  196  IlL  App.  539. 

In  an  action  by  an  employ^  for  in- 
juries, where  in  different  counts  plain- 
tiff alleges  common-law  negligence,  a 
violation  of  a  state  statute,  and  of 
the  federal  Employers'.  Liability  Aet, 
the  question  whether  at  the  time  of 
the  injury  plaintiff  was  engaged  in  an 
interstate  commerce  service  is  a  ques- 
tion of  law.  where  it  is  not  disputed 
that,  plaintiff  was  so  engaged  at  such 
time.     Id. 

Where  the  employ^  of  an  interstate 
common  carrier  was  engaged  in  lifting 
rails  from  the  ground  and  placing  them 
on  a  car  to  be  taken  to  another  point 
on  the  line  and  there  used  in  maintain- 
ing or  repairing  the  track,  it  was  a 
question  for  the  jury  whether  the  per- 
son injured  was  engaged  in  interstate 
commerce  at  the  time.  Probus  v.  Illi- 
nois Cent.  R.  Co.,  203  S.  W.  862,  181 
Ky.  7. 

Whether  an  unintentional  delay  of  a 
few  hours  in  plaintiff's  work,  pertaining 
to  ^interstate  commerce,"  removed  him 
from  under  the  federal  Employers'  Lia- 
bility Act  was  for  the  jury.  Davis  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Minn.) 
158  N.  W.  911. 

Evidence  held  sufficient  to  go  to  the 
jury  on  the  issue  whether  defendant 
railroad  company  and  an  injured  em- 
ployiS  were  engaged  in  interstate  com- 
merce, within  federal  Employers'  Lia- 
bility Act,  when  the  accident  occurred. 
Young  V.  Lusk  (Mo.)  187  S.  W.  849. 

Whether  an  employ^,  injured  in  tak- 
ing a  locomotive  to  the  storage  track 
for  the  night,  was  engaged  in  interstate 
commerce,  within  the  federal  Employ- 
ers' Liability  Act  (U.  S.  Comp.  St. 
1916,.  §§  8657-8665),  inferred  from  the 
fact  that  the  locomotive  was  used  day 
by  day  in  an  interstate  trip,  was  a 
question  for  the  jury.  Palermo  v.  Erie 
R.  Co.  (Sup.)  173  N.  y.  S.  456. 

Where  it  appears,  as  matter  of  law 
on  undisputed  evidence,  that  either 
the  state  or  federal  law  is  the  applica- 
ble law,  the  court  must  apply  such  law; 
but  if  it  is  an  issue  of  fact,  as  to  which 
law  is  applicable,  the  question  is  for 
the  jury.  Ettison  v.  Southern  Ry.  Co. 
(S.  C.)  96  S.  E.  680. 

46.  Instructions.— Requested  instruc- 
tion, in  action  by  head  brakeman  of  a 
"manifest  train"  whose  injury  was  due 
to  the  working  of  a  train  at  both  ends 
at  the  same  time,  held  properly  refused 
as  ignoring  question  of  knowledge  of 
plaintiff  and  of  the  negligence  of  the 
rear-end  switching  crew.  Chesapeake 
&  O.  Ry.  Co.  V.  Proffitt,  36  S.  Ct.  620, 
241  U.  S.  402,  00  L.  Ed.  1102,  affirming 
judgment  218  F.  23,  134  C.  C.  A.  37. 

A  charge  held  not  open  to  objection, 
when  considered  as  a  whole,  as  in- 
structing that  defendant's  stock  con- 
trol of  subsidiary  companies  engaged 
in  interstate  carriage  established  a 
business  identity,  if  not  corporate  unity. 
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Erie  R.  Go.  v.  Krysienski,  238  F.  142, 
151  C.  O.  A.  218. 

In  railway  employe's  action  for  inju- 
ries, instruction  as  to  right  of  operator 
of  motor  car  to  presume  that  automo- 
bile driver  would  not  attempt  to  cross 
track  held  improperly  refused,  since  in- 
structions given  did  not  cover  requested 
instruction.  Kansas  City,  O.  &  S.  Ry. 
Co.  V.  Shoemaker,  245  F.  117,  157  C. 
C.  A.  413. 

In  an  action  by  a  brake  inspector,  in- 
jured when  the  car  he  was  repairing 
was  moved,  an  instruction  that  the 
ipoving  of  a  blue  flag  warning  of  the 
presence  of  employes  between  cars  was 
negligence,  etc.,  held  warranted,  and 
not  open  to  attack  as  submitting  the 
case  upon  a  hypothesis  of  fact,  which 
might  possibly  be  deduced  from  defend- 
ant's case,  pieced  out  by  portions  of 
plaintiff's  case.  Lehigh  Valley  R.  Co. 
V.  Pidcock  (C.  0.  A.)  252  F.  475. 

In  a  switch  engine  conductor's  action 
for  injuries  special  charges  requested 
by  defendant  on  subject  of  looking  and 
listening  before  going  on  track  held 
properly  refused  as  ignoring  plaintiff's 
evidence  that  he  had  directed  crew  that 
engine  should  not  be  moved  until  a 
certain  train  had  passed,  and  evidence 
held  to  justify  refusal  of  charges  re- 
quested by  defendant  that  defendant's 
employes  operating  engine  at  moment 
were  under  no  duty  to  look  out  for 
plaintiff  or  give  him  warning  of  en- 
gine's approach;  but,  where  it  did  not 
appear  that  engineer  discovered  plain- 
tiff's peril,  an  instruction  that  plaintiff 
was  not  entitled  to  recover  for  negli- 
gence of  engineer  after  discovery  of 
plaintiff's  peril  should  have  been  given. 
Southern  Ry.  Co.  v.  Fisher  (Ala.)  74 
So.  580. 

Instruction  in  personal  injury  action 
that  plaintiff  Rhould  be  compensated  for 
all  suffering  of  mind  i:nd  body,  for  per- 
sonal inconvenience  and  loss  of  time, 
expense,  etc.,  held  proper.  Arizona 
Eastern  R.  Go.  v.  Bryan  (Ariz.)  157  P. 
376. 

In  an  action  for  personal  injuries  an 
instruction,  properly  stating  the  law  as 
to  abrogation  of  railroad  rules  by  cus- 
tom, misled  the  jury  by  not  informing 
them  to  what  extent  violations  would 
constitute  abrogation  of  such  rules; 
and  another  instruction  allowing  n  re- 
covery if  the  jury  found  that  dc^fend- 
ant's  yardmaster  signaled  the  engineer 
to  go  ahead,  held  erroneous  as  ignoring 
the  material  question  whether  the  engi- 
neer was  negligent  in  violating  rules  as 
to  the  speed  of  his  train  in  the  yard 
where  he  was  injured.  St.  Louis,  I.  M. 
&  S.  R.  Go.  V.  Stewart  (Ark.)  187  S.  W. 
920. 

Instruction  defining  the  difference  be- 
tween contributory  negligence  and  as- 
sumption of  risk,  held  not  erroneous  as 
in  effect  making  defendant  an  insurer 
of  servant's  safety,  and  to  properly  sub- 
mit the  issue  whether  the  injury  was 
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due  to  negligence  of  the  master  or  that 
of  the  servant,  whether  a  defect  existed, 
whether  it  caused  the  injury,  and 
whether  it  was  one  of  the  ordinary  risks 
of  plaintiff's  employment.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Howard,  188  S.  W. 
14,  124  Ark.  588. 

Where  recovery  was  expressly  limited 
to  the  negligence  alleged  and  covered  by 
one  section  of  the  federal  Employers* 
Liability  Act,  mere  inclusion  in  the  in- 
structions of  another 'section  of  the  act 
was  not  error,  since  the  jury  could  not 
have  been  misled  thereby.  Vallery  v. 
Barrett  (Colo.)  167  P.  979. 

It  was  error  to  instruct  that  burden 
of  proof  in  first  instance  was  on  plain- 
tiff to  show  that  he  was  injured,  and 
that  on  showing  it,  burden  would  be  on 
defendant  to  show  that  it  had  used  rea- 
sonable care  or  that  plaintiff  by  ordina- 
ry care  could  have  prevented  injury. 
Alabama  Great  Southern  R  Co.  v.  Tid- 
well  (Ga.)  88  S.  E.  939. 

Where  evidence  authorized  a  charge 
on  assumption  of  risk,  charge  that  em- 
ploy6  never  assumed  risk  growing  out  of 
negligence  of  master  was  erroneouH. 
Macon,  O.  &  S.  R.  Co.  y.  Musgroye,  89 
S.  E.  767,  145  Ga.  647. 

In  switchman's  action  for  injury  from 
defective  sill  step,  instruction  vsubm it- 
ting  defendant's  negligence  either  be- 
cause of  defects  in  sill  step,  or  a  defect 
in  construction  of  tracks  in  yard  as  al- 
leged in  amendment,  held  to  accentuate 
the  error  in  the  amendment.  Atlantic 
Coast  Line  R.  Co.  v.  Kennedy  (Ga. 
App.)  92  S.  E.  973, 

In  action  where  case  was  determin- 
able by  federal  Employers'  Liability 
Act,  held,  that  statement  by  court  in 
presence  of  jury  together  with  charge 
given  sufficiently  instructed  them  that 
burden  was  on  plaintiff  to  establish 
averments  of  his  petition  and  that  no 
presumption  which  might  be  raised  by 
state  law  could  be  considered.  Savan- 
nah &  N.  W.  Ry.  y.  McCoy,  93  S.  E. 
257,  20  Ga.  App.  544. 

In  switchman's  action  for  injury,  with 
counts  under  the  federal  Employers' 
Liability  Act  and  the  federal  Safety 
Appliance  Act,  instructions  substantial- 
ly reciting  their  provisions  held  not  mis- 
leading because  containing  no  explana- 
tion or  limitation  as  to  the  negligence 
alleged  and  proved,  where  other  instruc- 
tions, stated  plaintiff,  to  recover,  must 
prove  specific  charges  of  negligence,  nor 
because  permitting  jury  to  infer  that 
plaintiff  could  not  be  charged  with  as- 
suming risk  of  conductors  negligence 
charged  in  a  count  under  that  act,  in 
view  of  another  instruction  expressly 
stating  doctrine  of  assumed  risk  applied 
to  that  count.  Kenna  v.  Calumet,  H. 
&  S.  E.  R.  Co.  (111.)  120  N.  E.  259. 

In  an  action  by  an  employ^  for  in- 
juries, wlH-re  in  different  counts  plain- 
tiff alleged  common-law  negligence,  a 
violation  of  state  statute,  and  of  the 
federal  Employers'  Liability  Act,  and 
the  application  of  the  latter  statute  was 
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dear  under  the  evidence,  an  instruction 
that  if  the  jury  found  that  defendant 
had  violated  the  state  statute  declared 
OD,  and  that  such  violation  had  caused 
the  injury  sought  to  be  recovered  for,  a 
verdict  of  guilty  might  be  found  under 
the  count  charging  such  violation,  held 
error.  Hunt  v.  Illinois  Southern  By. 
Co..  196  111.  App.  539. 

An  erroneous  instruction  for  plaintiff 
on  damages,  in  an  action  for  damages  for 
personal  injuries,  held  to  be  cured  by  an 
erroneous  instruction  for  defendant. 
Lincoln  v.  Pryor,  199  111.  App.  228. 

In  an  action  by  a  railroad  switchman 
engaged  in  interstate  commerce,  for  in- 
juries sustained  due  to  a  defective  car 
coupler,  an  instruction  stating  the  fed- 
eral statute  approved.  Wagner  v.  Chi- 
cago, R.  I.  &  P.  Ky,  Co.,  200  111.  App. 
305,  judgment  affirmed  115  N.  E.  201, 
277  111.  114. 

The  giving  of  an  Instruction  stating 
the  substance  of  the  entire  federal  Em- 
ployers' Liability  Act,  including  provi- 
sions therein  not  involved  in  the  case, 
was  not  reversible  error,  where  the  jury 
could  not  have  been  misled.  Kusti|rin 
V.  Chicago,  &  A.  R.  Co.,  209  111.  App. 
55. 

In  railroad  employe's  action  for  in- 
jury when  struck  by  yard  engine  on  a 
pit  track,  defendant's  requested  instruc- 
tion to  find  for  it  if  engine  bell  was 
rnng  and  if  employ^  on  engine  kept  a 
lookout  down  the  pit  track  held  proper- 
ly refused.  Cincinnati,  N.  O.  &  T.  P. 
Hy.  Co.  V.  Clarke,  185  S.  W.  94,  1C9 
Ky.  662. 

If  evidence  fails  to  fully  support  ver- 
dict for  plaintiff,  the  court  should  direct 
verdict  for  defendant.  Western  Mary- 
land Ry.  Co.  V.  Sanner,  101  A.  587,  130 
Md.  581,  certiorari  denied  Sanner  v. 
Western  Maryland  R.  Co.,  38  S.  Ct.  61, 
245  U.  S.  661,  62  L.  Ed.  536. 

In  action  for  personal  injuries  sus- 
tained by  cook  while  in  camp  car,  omis- 
sion ftom  plaintiff's  instruction  of  fact 
that  car  had  been  on  siding  for  two  or 
three  weeks  prior  to  injury,  and  that 
plaintiff  was  engaged  in  both  intrastate 
and  interstate  commerce  did  not  make 
instruction  objectionable.  Philadelphia, 
B.  &  W.  R.  Co.  V.  Smith  (Md.)  103  A. 
945,  certiorari  granted  39  S.  Ct  6,  63  L. 
Ed.—. 

In  action  for  injuries  from  collision 
caused  by  defects  in  a  hand  car  foUow- 
iag  plaintiff's,  where  the  repairing  of 
inch  hand  car  was  a  duty  of  the  section 
foreman  on  the  adjoining  section,  it 
was  error  to  instruct  that  defendant 
railroad  might  be  found  negligent,  but 
that  there  was  no  negligence  of  such 
adjoining  section  foreman.  Milleit  v. 
Ann  Arbor  B.  Co.  (Mich.)  162  N.  W. 
1025. 

In  an  action  by  a  servant  for  injuries, 
there  was  prejudicial  error  in  submit- 
ting the  case  on  the  theory  that  it  was 
not  subject  to  the  federal  Employers' 
liability  Act,  where  the  question  wheth- 


er plaintiff  was  guilty  of  contributory 
negligence  was  one  of  fact  for  the  jury; 
the  defense  of  contributory  negligence 
not  being  open  under  the  state  law. 
Nelson  v.  Ironwood  &  B.  Ry.  &  Light 
Co.  (Mich.)  170  N.  W.  45. 

In  action  against  railroad  under  fed- 
eral Employers*  Liability  Act  for  inju- 
ries to  employ^,  instruction  relative  to 
road's  duty  to  have  on  tender  and  cars 
grabirona  for  security  of  employes  in 
coupling  and  uncoupling  held  without 
error  against  defendant,  and  not  to  as- 
sume that  a  pin-lifting  rod  or  uncou- 
pling rod  in  rear  of  tender  was  not  a 
grabiron  within  federal  Safety  Appli- 
aijce  Act.  Moore  v.  St.  Joseph  &  G.  I. 
Ry.  Co.  (Mo.)  186  S.  W.  1035. 

Where  defendant  did  not  attempt  to 
prove  its  allegation  of  contributory  neg- 
ligence and  made  no  request  thereon, 
and  plaintiff's  evidence  showed  no  con- 
tributory negligence,  an  abstract  in- 
struction that  the  burden  was  on  de- 
fendant to  prove  contributory  negligence 
was  not  erroneous  for  not  being  sup- 
plemented by  an  instruction  as  to  con- 
tributory negligence  which  might  be 
shown  by  plaintiff's  evidence;  other  con- 
crete instructions  fully  stating  condi- 
tions under  which  plaintiff  should  re- 
cover. Laughlin  v.  Kansas  City  South- 
ern Ry.  Co.  (Mo.)  205  S.  W.  3. 

In  brakeman's  action  for  spraining 
ankle  when  he  jumped  from  car  into 
hole,  instrtTction  held  erroneous  as  fail- 
ing to  submit  question  whether  right  of 
way  was  in  reasonably  safe  condition, 
and  such  as  would  ordinarily  be  main- 
tained by  reasonably  prudent  railroad 
man ;  and  instruction,  telling  jury  that 
action  was  governed  by  federal  Employ- 
ers' Liability  Act,  which  was  then  set 
out  in  form,  could  serve  no  purpose,  and 
might  easily  confuse  jury  with  reference 
to  certain  issues  permissible  as  defenses 
under  act.  Winslow  v.  Missouri,  K.  & 
T.  Ry.  C9.  (Mo.  App.)  192  S.  W.  121. 

Where  injured  servant  sued  on  theory 
that,  if  he  was  negligent,  he  could  re- 
cover nothing,  and  the  jury  found  in  his 
favor,  the  master  could  not  complain 
that  the  theory  of  comparative  negli- 
gence, under  federal  Employers'  Liabil- 
ity Act,  was  not  submitted.  Hinton  v. 
Chicago  &  G.  W.  R.  Co.  (Mo.  App.)  206 
S.  W.  396. 

Instruction  as  to  employer's  liability 
for  negligence  of  its  employes,  or  by 
reason  of  any  defect  in  appliances,  etc., 
held  not  error.  Camahan  v.  Chicago, 
B.  &  Q.  R.  Co.  (Neb.)  165  N.  W.  956. 

The  rule  under  the  federal  Employers' 
Liability  Act  being  that,  where  the 
causal  negligence  is  attributable  partly 
to  each  party,  the  injured  employ^ 
shall  recover  a  sum  in  the  same  propor- 
tion to  the  full  damages  that  the  car- 
rier's negligence  bears  to  the  negligence 
of  both,  allowing  the  jury  to  find  negli- 
gence of  the  carrier  in  two  respects, 
when  there  is  evidence  of  its  causal  neg- 
ligence in  only  one  respect,  is  prejudi- 
cial; the  employ^  also  being  found  neg- 
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ligent.  Palermo  v.  Erie  R.  Co.  (Sup.) 
173  N.  Y.  S.  456. 

Primary  test  of  master's  liability  for 
injury  to  servant  being  right  to  control 
servant,  in  action  for  injuries  on  defec- 
tive engine  which  master  told  servant 
to  move,  refusal  of  instruction  that 
plaintiff  must  show  engine  was  under 
control  and  supervision  of  defendant, 
was  not  error;  and  where  defendant 
railroad  denied  plaintiff  was  injured 
while  in  its  employment  and  there  was 
no  allegation  that  it  was  engaged  in  in- 
terstate commerce,  court  did  not  err  in 
failing  to  mention  allegation  in  answer 
that  plaintiff's  right  to  recover  was  reg- 
ulated by  federal  Employers'  Liability 
Act.  Wichita  Falls  &  N.  W.  Ry.  Co.  v. 
Puckett  (Okl.)  157  P.  112. 

In  a  railroad  employe's  action  for  per- 
sonal injuries  incurred  while  boarding  a 
moving  train,  instructions  on  the  princi- 
ples of  assumption  of  risk  under  the 
state  law  held  not  misleading,  as  to 
whether  plaintiff  was  engaged  in  intra- 
state or  interstate  commerce.  Ettison 
v.  Southern  Ry.  Co.  (S.  C.)  96  S.  B. 
680. 

It  was  not  error  to  refuse  a  requested 
charge  that  it  was  plaintiff's  duty  to 
exercise  ordinary  care  to  avoid  the  acci- 
dent. Kansas  City,  M.  &  O.  Ry.  of 
Texas  v.  Finke  (Tex.  Civ.  App.)  190  S. 
W.  1143. 

In  railroad  employe's  action  for  inju- 
ries, defendant  held  not  in  -position  to 
complain  of  failure  to  charge  specifical- 
ly on  assumed  risk  in  absence  of  request 
for  special  instruction.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Hall  (Tex.  Civ.  App.)  196 
S.  W.  613. 

In  servant's  action  for  injuries,  where 
court,  in  submitting  affirmative  liability, 
stated  grounds  of  negligence  conjunc- 
tively, but,  in  submission  of  issue  of 
concurrent  negligence,  jury  was  in- 
structed to  apply  doctrine  of  compara- 
tive negligence,  charge  was  inconsistent. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Brooks 
(Tex.  Civ.  App.)  199  S.  W.  065. 

In  an  action  for  injury  to  a  switch- 
man, due  to  falling  between  cars  un- 
coupled by  his  foreman,  it  was  not  error 
to  refuse  to  submit  a  special  issue  as  to 
whether  the  injury  was  the  result  of  an 
accident,  which  defined  "accident"  as  a 
thing  which  occurs  without  fault  of  any 
person ;  such  definition  being  mislead- 
ing in  not  defining  the  word  "fault." 
Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Estes  (Tex.  Civ.  App.)  203  S.  W. 
1155. 

In  servant's  action  for  personal  in- 
jury, charging  violation  of  federal  Safe- 
ty Appliance  Act,  wherein  defendant 
pleaded  accident,  and  there  was  evi- 
dence thereon,  it  was  entitled  to  an  af- 
firmative charge  upon  that  theory  of  its 
defense,  though  a  general  charge  was 
given  to  the  same  eflect.  Kansas  City, 
M.  &  O.  Ry.  Co.  V.  Swift  (Tex.  Civ. 
App.)  204  S.  W.  135. 

In  an  action  under  federal  Employers' 
Liability  Act,   for  injuries  to  railroad 
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fireman  from  striking  a  caboose  insuffi- 
ciently clearing,  held  not  error  to  refuse 
to  direct  the  jury  to  return  a  special 
verdict  of  ultimate  facts  found  as  to  de- 
fendant's negligence,  plaintiff's  damages, 
assumption  of  risk,  and  contributory 
negligence,  and  the  proportion  of  con- 
tributory negligence  to  combined  negli- 
gence. Chesapeake  &  O.  Ry.  Co.  v. 
Meadows  (Va.)  89  S.  E.  244. 

47.  Verdict.— In  a  railroad  employe's 
action  under  the  federal  Employers* 
Ldability  Act,  held  that  findings  as  to 
defendant's  negligence  were  within  the 
issues  raised  by  the  pleadings  and 
consistent  with  each  other  and  with  the 
general  verdict.  Cole  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  155  P.  949,  97  Kan.  461. 

Where  the  jury  found  that  the  serv- 
ant did  not  try  to  step  on  the  stringer, 
lose  his  balance,  and  fall  on  the  ground, 
their  finding  that  such  act  was  negli- 
gence, and  the  proximate  cause  of  the 
injuries,  though  inconsistent,  was  un- 
necessary, and  could  be  disregarded. 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Smith 
(Tex.  Civ.  App.)  197  S.  W.  614. 

47>/2*  New  triald— In  brakeman's  ac- 
tion for  personal  injury,  refusal  of 
new  trial  for  newly  discovered  evidence, 
not  bearing  on  main  issue,  but  only 
on  measure  of  damages,  was  not  an 
abuse  of  discretion,  unless  evidence 
was  so  convincing  that  had  it  been  of- 
fered at  trial  verdict  would  have  been 
excessive.  Missouri,  K.  &  T.  Ry.  Co. 
▼.  Taylor  (Okl.)  170  P.  1148.  * 

In  action  under  federal  Employers* 
Liability  Law,  where  defendant's  lia- 
bility was  properly  determined,  but 
where  there  was  error  in  ascertaining 
damages,  a  new^  trial  may  be  granted, 
limited  to  ascertainment  of  proper 
damages.  Chafin  v.  Norfolk  &  W.  Rv. 
Co.  (W.  Va.)  93  S.  E.  822. 

48>/2.  Appeal  and  error.— See  notes 
under  §  1214,  ante. 

Any  error  in  basing  recovery  in  per- 
sonal injury  action  upon  federal  Em< 
ployers'  Liability  Act  cannot  be  urged 
where  defendant  relied  on  that  stat- 
ute and  the  rights  that  under  that  stat- 
ute it  supposed  it  possessed.  Minneap- 
olis &  St.  L.  R.  Co.  v.  Winters,  37  S. 
Ct.  170,  242  U.  S.  353,  61  L.  Ed.  358, 
Ann.  Cas.  1918B,  54,  affirming  judg- 
ment Winters  v.  Minneapolis  &  Sst.  L. 
R.  Co.,  155  N.  W.  1103.  131  Minn. 
496. 

In  a  switch  engine  conductor's  ac- 
tion for  injuries  under  federal  Employ- 
ers' Liability  Act,  admission  of  hear- 
say testimony  as  to  statements  made 
by  three  members  of  crew  operating 
the  engine  which  injured  plaintiff  held 
harmless,  where  these  men  were  wit- 
nesses and  testified  to  substantially  the 
same  effect.  Southern  Ry.  Co.  v. 
Fisher  (Ala.)  74  So.  580. 

In  action  by  foreman  of  section  crew 
who  was  injured  through  negligence  of 
one  of  crew,  brought  under  federal 
Employers'  Liability  Act,  admission  of 
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evidence  that  he  had  no  control  oyer 
the  pay  of  the  crew  was  harmless,  if 
erroDeoQB;  the  evidence  being  imma- 
terial. Arizona  Eiastem  B.  Co.  y.  Bry- 
an (Ariz.)  157   P.  376. 

In  action  by  conductor  of  railroad 
work  train  against  railroad  for  in- 
juries, submission  of  case  under  federal 
Employers'  Liability  Act  was  not  prej- 
udicial to  defendant;  assumption  of 
risk  not  being  involved,  and  rule  of 
comparative  negligence,  as  established 
by  Ck)de  Supp.  Iowa  1913,  §  2071,  be- 
ing same  as  under  the  federal  act, 
Eiey  T.  Chicago  Great  Western  B.  Co. 
(Iowa)  166  N.  W.  739. 

Error  in  refusing  to  require  servant 
to  elect  whether  he  would  proceed  un- 
der federal  Employers'  Liability  Act 
or  the  common  law  held  harmless, 
where  defendant  denied  that  either  it 
or  the  plaintiff  were  engaged  in  in- 
terstate commerce,  and  its  evidence  on 
such  defense  was  fully  heard.  Cin- 
cinnati, N.  O.  &  T.  P.  By.  Co.  y. 
Chirke,  185  S.  W.  94.  169  Ky.  662. 

In  a  railroad  employe's  action  for  in- 
juries, the  appellate  court  will  not  de- 
termine whether  there  was  error  in 
submitting  question  whether  the  fed- 
eral Employers'  Liability  Act  or  the 
state  law  applied,  in  the  absence  of  a 
request  to  hold  on  the  question  as  a 
matter  of  law.  Ettison  v.  Southern 
By.  Co.  (S.  C.)  96  S.  E.  680. 

(C)  Action  for  death 

49.  Right  of  action  in  general.F-Since 

there  was  no  recovery  at  common  law 
for  injuries  resulting  from  death,  not 
only  the  right  to  recover  for  such  in- 
juries, but  also  the  measure  of  recov- 
ery, must  be  found  in  some  statute. 
FhUadelphia  &  B.  By.  Co.  y.  Marlond, 
239  F.  1,  152  C.  C.  A.  51. 

The  familiar  rule  as  to  a  year  and 
a  day,  applicable  to  homicide  cases, 
cannot  be  applied  in  determining  wheth- 
er right  of  action  under  death  statute 
was  barred  by  the  great  lapse  of  time 
between  the  injury  and  death.  Pres- 
ton T.  Western  Union  Telegraph  Co. 
(D.  C.)  250  F.  480. 

A  railroad  may  be  liable,  under  fed- 
eral Employers'  Liability  Act,  for 
death  of  an  employ^  from  injuries 
cansed  by  sudden  stop  of  a  train,  al- 
though employ^  was  suffering  from  a 
slow,  but  incurable  and  fatal,  disease, 
and  although  the  shock  received  would 
have  been  of  no  serious  consequence 
to  a  man  in  sound  health.  Louisville  & 
N.  R.  Co.  y.  Wright  (Ala.)  80  So.  93. 

Action  by  administrator  under  feder- 
al Employers'  Liability  Act  will  lie, 
though  death  followed  immediately  up- 
on injury  inflicted.  Louisville  &  N.  R. 
Co.  V.  Rhoda  (Fla.)  71  So.  369. 

Under  the  federal  Employers'  Lia- 
bility Act,  the  settlement  of  her  claim 
by  one  beneficiary,  during  a  suit  for 
wrongful  death  in  no  way  affects  the 
right  of  the  personal  representative  to 
proceed    therein    to    final    judgment. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  y. 
CoUard's  Adm'r,  185  S.  W.  1108,  170 
Ky.  239. 

52.  Who  may  sua.— Under  federal 
Employers'  Liability  Act,  personal  rep- 
resentative of  deceased  employ^  can 
alone  sue  for  his  wrongful  death. 
lYeadway  y.  St.  Louis,  I.  M.  A  S.  Ry. 
Co.,  191  S.  W.  930,  127  Ark.  211;  Den- 
ver &  R.  O.  R.  Co.  v.  Wilson  (Colo.) 
163  P.  857. 

Under  the  Employers'  liability  Act 
the  administrator  of  a  deceased  em- 
ploy4  has  the  right  in  one  action  to  re- 
cover not  only  for  the  pecuniary  loss 
sustained  by  the  next  of  kin,  but  also 
for  the  pain  and  suffering  which  the  de- 
ceased underwent  before  he  died. 
Washington  Ry.  &  Electric  Co.  v.  Sea- 
la.  45  App.  D.  C.  484. 

Widow  cannot  sue  under  the  federal 
Employers'  Liability  Act,  although  any 
■sum  recovered  by  the  personal  repre- 
sentative would  necessarily  inure  sole- 
ly to  her  benefit.  Denver  &  R.  G.  R. 
Co.  V.  Wilson  (Colo.)  163  P.  857. 

Suit  in  state  court  for  death  of  rail- 
road em  ploy  4  brought  by  his  widow, 
and  not  by  his  personal  representative, 
cannot  be  maintained  if  federal  Employ- 
ers' Liability  Act  governs.  Hardy  v. 
Atlanta  &  W.  P.  R.  Co.,  93  S.  B.  18, 
20  Ga.  App.  303. 

Under  the  federal  Employers'  Lia- 
bility Act,  the  right  of  action  for  wrong- 
ful death  is  vested  in  the  personal  rep- 
resentative alone,  and  even  a  sole  ben- 
eficiary cannot  sue,  except  as  such 
representative.  Pittsburgh,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Collard's  Adm'r,  185 
S.  W.  1108,  170  Ky.  239. 

Federal  ^  Employers'  Liability  Act, 
providing  for  actions  for  wrongful 
death,  creates  three  classes,  and  if 
there  is  a  widow,  husband,  or  children, 
all  other  persons  are  excluded,  and  if 
there  is  none  of  such  class,  and  there 
are  parents,  all  others  are  excluded, 
and  if  there  are  none  of  the  first  two 
classes,  next  of  kin  dependent  upon  the 
employ^  can  recover,  but  if  next  of  kin 
are  not  dependent,  there  can  be  no  re- 
covery. In  re  Stone  (N.  C.)  01  S.  E. 
852. 

Under  federal  Employers'  Liability 
A-Ct,  widow  could  not,  as  an  individual, 
sue  husband's  employer  for  his  death, 
but  action  must  be  brought  by  personal 
representative  of  decedent.  Hein  v. 
Great  Northern  R.  Co.,  159  N.  W.  14, 
84  N.  D.  440. 

To  support  an  action  for  wrongful 
death  of  son  for  benefit  of  parents  un- 
der federal  Employers'  Liability  Act,  it 
is  unnecessary  that  parents  were  "de- 
pendent." Berg  V.  Atlantic  Coast  line 
R.  Co.  (S.  C.)  93  S.  E.  390. 

521/2.    •»—     Com  promiseSd— Personal 

representative  has  ample  authority  to 
make,  in  good  faith,  compromise  set- 
tlement of  claim  for  wrongful  death  of 
intestate  under  federal  Employers'  Lia- 
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bility  Act,  without  authorization  or  ap- 
proval of  probate  court;  and  euch  set- 
tlement can  be  impeached  only  by  show- 
ing of  fraud,  mistake,  or  such  gross 
negligence  as  would  amount  to  fraud. 
Treadway  v.  St.  Louis,  I.  M.  &  S.  By. 
Co.,  191  S.  W.  930,  127  Ark.  211. 

53.  Beneflciaries.»Federal  Employ- 
ers* Liability  Act  makes  the  widow  sole 
beneficiary  when  there  is  no  child,  and 
only  in  the  absence  of  both  may  par- 
ents be  considered;  so  proof  of  pe- 
cuniary loss  by  mother  on  account  of 
death  of  her  son  will  not  support  a  re- 
covery, where  the  "  son  lef i  surviving 
widow,  though  he  and  she  had  been 
living  apart.  New  Orleans  &  N.  E.  R. 
Co.  v.  Harris,  38  S.  Ct  535,  247  U.  S. 
367,  62  L.  Ed.  1167,  affirming  judgment 
(Miss.)  71  So.  913. 

Recovery  for  wrongful  death  of  an 
employ^  should  not  be  limited  to  his 
father  simply  because  pecuniary  assist- 
ance had  been  rendered  him,  when  the 
father  and  mother  resided  together  and 
assistance  to  one  inured  to  the  benefit 
of  both.  Louisville  &  N.  R.  Co.  v. 
Thomas*  Adm'r,  185  8.  W.  840,  170  Ky. 
145,  rehearing  denied  188  S.  W.  463, 
171  Ky.  471. 

In  an  action  for  wrongful  death  under 
the  federal  Employers'  Liability  Act,  it 
is  not  necessary  to  prove  that  dece- 
dent has  made  actual  contributions  to 
the  support  of  his  parents,  in  order  to 
establish  a  reasonable  expectancy  of 
pecuniary  benefit  from  the  continuance 
of  his  life;  but  there  must  appear  some 
reasonable  expectation  of  pecuniary  as- 
sistance or  support,  of  which  the  ben- 
eficiaries have  been  deprived,  a^d  the 
damage  is  limited  strictly  to  their  finan- 
cial loss.  Pittsburgh,  C,  C.  &  St.  L. 
Ry.  Co.  v.  Collard's  Adm'r,  185  S.  W. 
1108,  170  Ky.  239. 

Mother  of  railroad  fireman,  supported 
by  husband  and  other  children,  held  not 
to  have  pecuniary  expectations  from 
her  son,  entitling  her  to  recover  under 
the  federal  Employers'  liiability  Act  for 
his  death;  and  where  servant  leaves 
surviving  a  child,  action  for  his  death, 
under  federal  Employers*  Liability  Act, 
must  be  maintained  exclusively  for  its 
benefit,  to  exclusion  of  other  classes  of 
beneficiaries  named  in  act.  such  as  par- 
ents. Davis'  Adm'r  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  188  S.  W.  1061,  172 
Ky.  55. 

Under  the  federal  Employers'  Lia- 
bility Act,  the  sister  of  a  deceased 
employ^,  his  only  next  of  kin,  who  had 
received  occasional  gifts  of  money 
from  him  and  who  might  have  received 
other  gifts  had  he  lived,  was  not  a  de- 
pendent Smith  V.  Pryor  (Mo.  App.) 
190  S.  W.  69. 

Under  this  section  and  Gen.  Code 
Ohio,  §  10772,  providing  for  recovery 
of  damages  for  death  by  personal  rep- 
resentatives, "parents"  and  "children" 
include  adopting  parents  and  adopted 
chUdren,  in  view  of  secUons  8029,  8030, 
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relating  to  adoption.  Ransom  ▼.  New 
York,  C.  &  St  L.  Ry.  Co.,  112  N.  E. 
586,  93  Ohio  St  223. 

54.  Declaration,  complaint,  or  petl- 
tion^SuflRciency^-In  action  for  wrong- 
ful death  of  employ^,  allegation  that  it 
was  defendant's  duty  to  use  reason- 
able care  to  furnish  proper  lights  for 
work  of  decedent,  and  that  he  negli- 
gently failed  to  do  so,  does  not  charge 
duty  to  furnish  safe  place  or  to  prop- 
erly light  premises  to  be  absolute. 
Munson  S.  S.  Line  y.  Harrison  (Ala.) 
76  So.  446. 

In  action  for  wrongful  death  of  em- 
ploy6,  plaintiff  cannot,  under  allega- 
tion that  it  was  caused  by  breach  of 
common-law  duty  to  provide  safe  place 
to  work,  prove  that  it  was  due  to 
breach  of  duty  under  Employers'  Laa- 
bility  Act  to  maintain  safe  place.     Id. 

A  plaintiff  in  a  personal  injury  suit 
cannot  recover  on  other  acts  of  the 
defendant,  which,  while  set  forth  in 
the  petition,  are  not  therein  alleged 
as  negligence.  Charleston  &  W.  C. 
Ry.  Co.  V.  Patton  (Ga.  App.)  96  S.  E. 
504. 

Under  federal  Employers*  Liability 
Act,  both  the  causes  of  action  for  pain 
and  suffering  between  injury  and  death 
and  for  pecuniary  damages  to  the  next 
of  kin  must  be  set  up  in  the  pleadings, 
if  recovery  is  sought  on  each  cause  of 
action.  Lennon  v.  Erie  R.  Co.  (N.  J.) 
104  A.  444. 

In  action  under  federal  Employers' 
Liability  Act  for  death  of  railroad  cm- 
ploy6,  there  should  be  pleadings  aver- 
ring pecuniary  losses  which  plaintiffs 
expect  to  prove.  Nashville,  C.  &  St 
L.  Ry.  V.  Anderson,  185  S.  W.  677, 
134  Tenn.  666. 

In  action  for  death  of  a  railroad  en- 
gine inspector,  allegation  that  defend- 
ant was  a  part  of  the  F.  System  did 
not  sufficiently  point  out  fact  that  de- 
ceased was  employed  in  interstate  com- 
merce; but  petition  held  to  state  cause 
of  action  under  Rev.  St.  Tex.  1911,  art 
4694.  Ft  Worth  &  R.  G.  Ry.  Co.  v. 
Bird  Ctex.  Civ.  App.)  196  S.  W.  597. 

57.  ^^  Amendment^-Where  a  wid- 
ow of  an  employ^  sues  under  a  state 
statute  and  defendant  excepts  on  the 
ground  that  the  federal  Employers' 
Liability  Act  precludes  the  right  of  ac- 
tion under  a  state  statute,  the  petition 
may  be  amended  to  substitute  the  wid- 
ow as  administratrix  for  the  benefit 
of  herself  and  child.  Lanis  v.  Illinois 
Cent  R.  Co.,  72  So.  788,  140  La.  1. 

57I/2-  An8wer.^Where  petition  al- 
leges cause  of  action  under  state  law, 
and  makes  no  reference  to  interstate 
commerce,  answer  denying  paragraphs 
of  petition  does  not  extend  beyond 
facts  specifically  alleged,  and  defend- 
ant, desiring  to  defeat  right  to  sue  by 
proof  that  decedent  was  engaged  in 
interstate  commerce,  must  specifically 
plead  such  fact.  Central  of  Georgia 
Ry.  Co.  T.  De  Loach,  89  S.  E.  433. 
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Afflendment  to  answer  setting  np 
that  deceased  servant  and  defendant 
were  engaged  in  interstate  commerce  is 
a  plea  to  the  merits  and  is  not  too 
late  when  offered  at  trial,  and  in  of- 
fering amendment,  it  is  not  necessary 
for  verifying  affidavit  to  state  that  by 
ordinary  diligence  defendant  could  ifot 
have  discovered  facts  set  out.    Id. 

In  action  for  wrongful  death  of  rail- 
road engineer  brought  under  state  law, 
where  defendant,  when  case  was  tried, 
amended  its  plea  so  as  to  allege  that 
case  was  governed  by  federal  Employ- 
ers' Liability  Act,  and  case  was  tried 
under  such  act,  the  plea  supplied  any 
deficiency  in  the  declaration  and  de- 
fendant cannot  complain  that  case  al- 
leged was  not  proven  by  plaintiff. 
Savannah  &  N.  W.  Ry.  v.  Roach,  91 
S.  E.  506,  19  Ga.  App.  388. 

Where  no  assumption  of  risk  was 
shown  or  pleaded,  and  plaintiff,  in  ac- 
'tion  for  death  of  railroad  fireman,  al- 
leged and  answer  admitted,  that  de- 
fendant was  intrastate  railway,  en- 
gaged in  intrastate  business,  denial  of 
amendment  seeking  to  plead  federal 
Employers'  Liability  Act  was  not  er- 
ror, for  under  Revisal  1905,  f  507, 
refusal  of  amendn^eut  was  within 
conrt's  discretion.  Mumpower  v.  Black 
Mountain  Ry.  Co.  (N.  C.)  94  S.  E.  515. 

In  action  for  causing  death  of  serv- 
ant benefits  of  federal  Employers'  Lia- 
bility Act  need  not  be  claimed  by  an- 
swer, but  may  be  invoked  by  motion 
for  directed  verdict.  Hein  v.  Great 
Northern  R.  Co.,  159  N.  W.  14,  .34  N. 
D.  440. 

59.  Damagesj— In  action  for  death, 
defendant  is  not  entitled  to  have  it  de- 
clared as  matter  of  law  that  sum 
awarded  as  damages  should  be  treated 
on  basis  that  it  would  return  income 
at  rate  of  6  per  cent,  per  annum,  legal 
rate  of  interest,  or  that  deceased  would 
not  have  survived  his  probable  expec- 
tancy. Louisville  &  N.  R.  Co.  v.  Hollo- 
way,  38  S.  Ct.  379,  246  U.  S.  525,  62 
L  Ed.  S67,  affirming  judgn>ent  Same  v. 
Holloway's  Adm'r,  181  S.  W.  1126,  168 
Ky.  262. 

Jndgment  based  on  theory  that  in  es- 
timating widow's  pecuniary  damage  jury 
loight  consider  not  only  amounts  expend- 
ed for  her  support  and  maintenance,  but 
what  she  would  otherwise  have  received 
from  her  deceased  husband,  is  not  objec- 
tionable as  allowing  consideration  as 
benefits  of  savings  which  deceased  might 
have  accumulated.    Id. 

Employers'  Liability  Act  does  not  au- 
thorize a  recovery  of  the  funeral  expens- 
es in  an  action  for  the  death  of  a  rail- 
wad  employ^.  Delaware,  L.  &  W.  R. 
Co.  V.  Hughes,  240  F.  941,  153  C.  C. 
A.  627,  modifying  judgment  Hughes  v. 
Delaware,  L.  &  W.  R.  Co.  (D.  C.)  233 
f.  118:  Philadelphia  &  R.  Ry.  Co.  v. 
Marland,  239  P.  1.  152  C.  C.  A.  51. 

lender  federal  ESmployers'  Liability 
Act  recovery  for  death  of  employ^  leav- 
n^S  widow  and  minor  children  should  be 
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for  such  sum  as  will  compensate  widow 
and  children  for  deprivation  of  reason- 
able expectation  of  pecuniary  benefits, 
at  their  present  value,  that  would  have 
resulted  from  the  continued  life  of  de- 
ceased, and  may  include  in  favor  of  ehil- 
di^n  loss  of  that  care,  counsel,  training, 
and  education  which  they  might  reason  - 
ably  receive  from  their  father  and  which 
can  only  be  supplied  by  service  of  an- 
other for  compensation.  The  Erie 
Lighter  108  (D.  C.)  250  F.  490. 

No  recovery  can  be  bad  for  pain  and 
suffering  endured  by  employ^.  Oliver  v. 
Seaboard  Air  Une  Ry.  (D.  C.)  250  F. 
652. 

An  award  of  $7,500,  to  be  apportioned 
between  a  widow  and  minor  children  of 
defendant's  deceased  'employ^,  engaged 
in  interstate  commerce  who  had  a  prob- 
able earning  capacity  of  $900  for  17.4 
years,  held  not  excessive,  on  the  theory 
that  it  assumed  that  the  deceased  would 
devote  his  entire  earnings  to  the  support 
of  his  family.  Kreitzer  v.  Southern  Pa- 
cific Co.  fCal.  App.)  177  P.  477. 

A  verdict  for  $7,200  upon  reduction  of 
$800  for  the  contributory  negligence  of 
the  plaintiff  held  not,  excessive  nor  dis- 
proportionate. Koepke  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  200  111.  App.  247. 

Under  the  federal  Employers*  Liability 
Act  as  amended  by  Act  April  5,  1910, 
the  right  of  a  person  injured  to  recover 
for  pain  and  suffering  is  preserved  to 
the  representatives  of  such  person  who 
survived  the  injury  in  a  conscious  con- 
dition some  appreciable  length  of  time, 
and  recovery  is  allowed  such  represent- 
atives in  such  case  both  for  pecuniary 
loss  and  for  conscious  pain  and  suffering 
endured  by  the  deceased  during  the  pe- 
riod he  survived,  although  it  was  brief. 
Warren  v.  Jackson,  204  111.  App.  576, 

The  amount  that  may  be  recovered 
under  the  federal  Employers'  Liability 
Act  by  the  dependents  of  a  deceased  em- 
ploy6  is  limited  to  the  actual  pecuniary 
lops  of  the  dependents.  Louisville  &  N. 
R.  Co.  V.  Thomas'  Adm'r,  185  S.  W.  840, 
170  Ky.  145,  rehearing  denied  188  S.  W. 
463,  171  Ky.  471. 

Where  decedent  lived  on  a  farm  with 
his  mother  and  rendered  her  material 
service,  and  after  going  to  work  on  a 
railroad  sent  home  earnings  to  discharge 
a  joint  debt  of  his  and  his  mother's,  a 
verdict  under  the  federal  Employers'  Li- 
ability Act,  against  the  railroad  on 
which  he  was  killed  by  which  the  mother 
was  given  $3,500  for  his  death,  is  jus- 
tified ;  but  giving  $6,500  damages  to  his 
father,  who  had  an  expectancy  of  only 
11.48  years,  and  whom  he  had  never  sup- 
ported, although  he  had  declared  he  in- 
tended to  support  him  is  excessive. 
Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Collard's  Adm'r,  185  S.  W.  1108,  170 
Ky.  239. 

In  action  against  railroad,  under  fed- 
eral Employers'  Liability  Act,  for  death 
of  fireman,  brought  for  benefit  of  minor 
daughter,  plaintiff  could  recover  for  the 
child  only  the  actual  pecuniary  loss  re- 

(1761) 


§  8657 


INTERSTATE  AND  FOREIGN  COMMERCE 


(Tit.  56a 


suiting  to  ber,  and  not  for  the  money  val- 
ue '*of  that  care,  counsel,  training,  and 
education'*  which  she  might  have  receiv- 
ed. Davis'  Adm*r  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.,  188  S.  W.  1061,  172 
Ky.  55. 

In  determining  life  exi>ectancy  of  loco- 
motive engineer  according  to  expectation 
table  constructed  from  American  Expe- 
rience Table  of  Mortality,  court  would 
adopt  rule  of  insurance  companies  of 
adding  eight  years  to  age  because  of  haz- 
ardous occupation.  Jones  v.  Kansas 
City  Southern  Ry.  Co.  (La.)  78  So.  568. 

Recovery  under  federarl  Bmployera' 
Liability  Act,  being  limited  to  pecuniary 
loss  to  beneficiaries,  is  to  be  computed  by 
discounting  lost  future  benefits  at  fair 
rate  at  which  money  might  be  loaned 
or^  invested  safely  at  interest  for  each 
year  of  life  expectancy,  and  present  value 
of  future  benefits  lost  by  beneficiary  of 
deceased  employ^  under  federal  Employ^ 
ers'  Liability  Act  is  found  by  multiply- 
,  ing  difference  between  his  annual  wages 
and  annual  cost  of  his  maintenance  by 
number  9f  years  of  his  life  expectancy, 
and  discounting  result  at  5  per  cent,  an- 
nually for  his  expectancy.    Id. 

Where  an  employ^  in  a  railroad  shop 
was  electrocuted  while  holding  a  defec- 
tive electric  light  attached  to  a  cord 
which  light  had  been  defective  for  at 
least  a  week,  and  had  shocked  witness  six 
or  eight  different  times,  although  the 
dangerous  condition  had  been  reported 
to  the  oflicer  in  charge,  punitive  damages 
might  be  allowed.  Knnis  v.  Yazoo  &  M. 
V.  R.  Co.  (Miss.)  79  So.  73. 

In  an  action  under  the  federal  Em- 
ployers* Liability  Act  for  a  death,  the 
only  damages  recoverable  were  such  as 
would  reasonably,  compensate  for  loss  of 
pecuniary  benefits.  Newkirk  v.  Pryor 
(Mo.-  App.)  laS  S.  W.  682. 

It  is  only  the  present  value  of  her  loss 
that  the  dependent  next  of  kin  of  a  de- 
ceased employ^  con  recover  under  the 
federal  Employers*  Liability  Act,  and 
hence  a  verdict  of  $1,500  amounting  to 
twice  the  present  value  of  contributions 
to  next  of  kin  during  her  life  expectan- 
cy was  excessive.  Smith  v.  Pryor  (Mo. 
App.)  190  S.  W.  69. 

Verdict  in  favor  of  widow  for  $16,(X)0 
for  death  of  conductor  who  was  earning 
$113  a  month  and  had  an  expectancy  of 
34  years,  plaintiff  being  younger,  held 
not  oxoessive.  Phillips  v.  Union  Pac.  R. 
Co.  (Neb.)  158  N.  W-  966. 

Federal  Employers'  Liability  Act,  pro- 
viding that  a  carrier  may  set  off  in  suit 
for  damages  the  amount  of  relief  already 
paid,  held  not  available,  where  the  rail- 
road had,  at  the  time  of  suit,  paid 
nothing  under  its  relief  contract.  Keels 
V.  Atlantic  Coast  Line  R.  Co.  (S.  C.)  89 
S.  E.  388. 

Recovery  may  be  had  only  for  actual 
pecuniary  loss,  present  or  prospective. 
Gilliam  v.  Southern  Ry.  Co.  (S.  C.)  93 
S.  E.  805. 

Measure  of  damages  of  widow  and  mi- 
nor  child    of   decedent   held   sum   they 
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might  reasonably  have  expected  to  re- 
ceive for  support,  the  widow  during  life, 
the  child  during  minority,  plus  compen- 
sation to  child  for  loss  of  care,  counsel, 
training,  and  education  which,  iinder  ev- 
idence, it  might  have  expected  to  receive. 
Kashville,  C.  &  St  L.  Ry.  v.  Anderson, 
185  S.  W.  677, 134  Tenn.  666. 

Under  federal  Employers'  Liability 
Act  pecuniary  loss  recoverable  by  one 
dependent  upon  employ^  wrongfully 
killed  must  be  loss  measurable  by  pecu- 
niary standard,  and  does  not  include 
loss  of  husband's  companionship  and 
care;  and,  while  damages  should  com- 
pensate for  deprivation  of  reasonable 
expectation  of  pecuniary  benefits  which 
would  have  resulted  from  continued  life 
of  deceased  employ^,  a  verdict  based  up- 
on deprivation  of  future  benefits  should 
be  discounted  to  make  it  equivalent  to 
their  present  value.  Chafin  v.  Norfolk 
&  W.  Ry.  Co,  (W.  Va.)  93  S.  E.  822. 

Verdict  in  action  under  federal  Em-V 
ployers'  Liability  Law  will  be  set  aside 
where  jury  found  more  than  pecuniary 
injury,  or  where  verdict  is  so  excessive 
aa  to  indicate  jurors'  partiality  or  prej- 
udice.   Id. 

60.  — -  Apportionment  of.— The  jury 
is  not  required  to  apportion  the  award 
of  damages  among  the  beneficiaries  of 
the  deceased  employ^.  Jones  v.  Kansas 
City  Southern  Ry  Co.  (La.)  78  So.  508. 

Since  the  federal  Employers'  Liabil- 
ity Act  merely  provides  the  order  in 
which  classes  of  relatives  of  the  de- 
ceased workman  can  recover,  the  por- 
tion of  recovery  by  each  class  is  govern- 
ed by  the  state  statute,  and  is  of  no 
consequence  to  employer,  unless  it  in- 
creases the  total  recovery.  In  re  Stone 
(N.  C.)  91  S.  E.  852. 

Since  damages  for  wrongful  death  are 
based  upon  pecuniary  loss  sustained  by 
each  beneficiary,  jury  must  find,  as  to 
each  plaintiff,  what  pecuniary  benefit 
each  had  reason  to  expect  from  con- 
tinued life  of  deceased.  Horton  v.  Sea- 
board Air  Line  Ry.  Co.,  95  S.  E.  883, 
'175  N.  C.  472,  certiorari  denied  Sea- 
board Air  Line  Ry.  Co.  v.  Horton,  39 
S.  Ct.  8,  63  L.  Ed.  — . 

Under  federal  Employers'  Liability 
Act,  providing  that  damages  shall  be 
paid  for  benefit  of  an  employe's  par- 
ents, etc.,  a  father  71  years  of  age,  de- 
pendent upon  his  personal  earnings, 
held  entitled  to  share  in  damages  paid 
in  settlement  of  his  son's  death,  al- 
though son,  in  his  lifetime,  had  not 
actually  aided  his  father.  Tobin  v. 
Bruce,  162  X.  W.  933,  39  S.  D.  64, 
certiorari  denied  Bruce  v.  Tobin,  38  S. 
Ct.  7,  62  L.  Ed.  123. 

Where  jury  found  lump  sum  verdict 
for  the  administratrix,  its  apportion- 
ment of  damages  among  her  and  five 
children,  if  error,  is  surplusage.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Carpenter  (Tex. 
Civ.  App.)  201  S.  W.  270. 

Recovery  is  limited  to  compensating 
relatives    sustaining    some    pecuniary 
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I088,  and,  while  judgment  may  be  for 
jross  amount,  each  beneficiary's  inter- 
est must  be  measured  by  his  pecuniary 
loss,  to  be  apportioned  by  jury  on  re- 
quest Ghafin  v.  Norfolk  &  W.  Ry.  Co. 
tW.  Va.)  03  S.  E.  822. 

61.  Ev'ilenoe— In  general«-^In  an  ac- 
tion uoder  the  federal  Employem'  Li- 
ability Act,  evidence  held  insufficient  to 
show  an  approval  by  government  in- 
spectors of  the  use  of  the  large  type  of 
button  head  on  the  crown  bolts  of  the 
boiler  of  oil-burning  engines.  Great 
Northern  Ry.  Co.  v.  Donaldson,  38  S. 
Ct  230,  246  U.  S.  121,  62  L.  Ed.  616, 
Aon.  Gas.  1918C,  581,  affirming  judg- 
ment Donaldson  v.  Great  Northern  Ry. 
Co.,  154  P.  133,  89  Wash.  161. 

The  fact  that  a  switchman,  employed 
for  25  years  in  the  same  yards,  was  run 
down  and  killed  in  the  yards  by  a  car, 
raises  the  presumption  that  some  ab- 
normal and  unexpected  condition  pre- 
vailed. Delaware,  L.  &  W.  R.  Co.  v. 
Hughes,  240  F.  941,  153  C.  C.  A.  627, 
modifying  judgment  Hughes  v.  Dtgla- 
ware,  L.  &  W.  R,  Co.  (D.  C.)  233  F. 
118. 

In  action  under  this  section  for  death 
of  brakeman,  question  whether  defend- 
ant's conductor  made  particular  state- 
ment based  not  wholly  on  his  own 
knowledge,  but  on  statements  made  to 
him  in  previous  proceeding  under  state 
Workmen's  Compensation  Act,  held  im- 
proper, and  defendant  is  entitled  to 
show  that  plaintiff's  attorney,  in  pre- 
vious proceeding  on  same  cause  of  action 
brought  under  state  Workmen's  Com- 
pensatidb  Act  before  Industrial  Board, 
adopted  another  theory  as  to  accident, 
bat  statements  made  by  plaintiff  in  mo- 
tion to  qnash  writ  of  certiorari  brought 
by  defendant  to  vacate  prior  award  in 
favor  of  plaintiff  under  state  Workmen's 
Compensation  Act  held  not  admissible  as 
admissions.  Illinois  Cent.  R.  Co.  t. 
Norris,  246  F.  926,  158  C.  C.  A.  214. 

Cross-examination  as  to  statement 
concerning  accident,  made  by  conductor 
in  charge  of  train  on  which  deceased 
was  brakeman,  in  proceeding  under  state 
Workmen's  Compensation  Act  held  prej- 
udicial error.    Id. 

In  an  action  by  an  adniinistratriz  un- 
der the  Employers'  Liability  Act  to  re- 
cover damages  for  the  pain  and  suffering 
of  her  intestate,  who  was  struck  by  a 
trolley  pole  and  lived  about  an  hour, 
evidence  that  during  that  time  he  was 
conscious  is  sufficient  to  support  a  judg- 
ment for  the  plaintiff.  Whether  he  suf- 
fered pain  is  a  question  of  fact  for  the 
jary.  Washington  Ry.  &  Electric  Co. 
V.  Scala,  45  App.  DJ  C.  484,  judgment 
affirmed  37  S.  Ct.  654,  244  U.  S.  630,  61 
L.  Ed,  1360. 

Evidence  held  to  warrant  verdict  that 
deceased  was  killed  by  striking  his  head 
Hainst  the  side  of  a  bridge  built  too 
near  the  track  while  obeying  a  rule-fo 
keep  a  lookout  which  he  could  not  do 
through  his  window,  owing  to  the  pres- 
ence of  a  pilot  conductor  in  his  seat,  and 
that  deceased  did  not  know  of  the  dan- 


gerous condition;  nor  was  it  error  to 
permit  another  servant  to  testify  that 
his  hat  was  knocked  off  by  bridge,  such 
testimony  not  being  offered  to  show  an- 
other act  of  negligence,  but  to  meet  testi- 
mony that  the  bridge  would  not  strike 
any  one.  Vallery  v.  Barrett  (Colo.)  167 
P.  979. 

In  an  action  for  injuries  sustained  by 
a  railroad  laborer  from  defective  road- 
bed, evidence  held  not  to  show  that 
plaintiff  was  a  trespasser  because  riding 
on  locomotive.  Roberts  v.  Cleveland, 
C,  C.  &  St  li.  Ry.  Co.,  202  111.  App. 
480,  judgment  affirmed  117  N.  E.  97, 
279  IlL  493. 

In  action  for  servant's  death  by  faQ-  ' 
ing  from  a  trestle  when  a  spike  in  tim- 
ber he  was  carrying  caught  in  his  cloth- 
ing, proof  of  custom  of  railroad  to  re- 
quire second  hand  timber  to  be  inspected 
and  nails  removed  before  timbers  were 
used,  and  that  witness  saw  a  spike  in 
timber  thrown  by  deceased  was  admis- 
sible. Griffith  V.  Midland  Valley  R.  Co., , 
166  P.  467,  100  Kan.  500,  certiorari  de- 
nied Midland  Valley  R.  Co.  v.  Griffith, 
38  S.  Ct  12,  245  U.  S.  653,  62  L.  iSd. 
532,  and  writ  of  error  dismissed  38  S. 
Ct  133,  245  U.  S.  633,  62  L.  Ed.  522. 

In  action  under  federal  Employer^ 
Liability  Act,  evidence  held  to  support 
finding  that,  notwithstanding  rule  that 
engine  wipers  were  not  to  work  on  en- 
gine in  motion,  decedent  had  been  spe- 
cially directed  to  do  so.  Forbes  v.  At- 
chison, T.  &  S.  F.  Ry.  Co.,  168  P.  314, 
101  Kan.  477. 

In  suit  against  railroad,  under  federal 
Employers'  Liability  Act  for  benefit  of 
decedent's  child  for  death  of  fireman, 
permitting  introduction  in  evidence,  and 
reading  to  jury  over  objections,  of  judg- 
ment in  divorce  suit  against  decedent, 
ordering  him  to  pay  his  wife  $300  for 
support  of  their  minor  child,  held  er- 
roneous. Davis'  Adm'r  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  188  S.  W.  1061,  172 
Ky.  55. 

In  suit  under  federal  Employers'  Lia- 
bility Act  for  damages  for  death  of  plain- 
tiff's intestate,  employed  as  a  repairer 
of  yard  tracks,  evidence  that  many  per- 
sons in  neighborhood  not  connected  with 
railroad  habitually  walked  about  in  yard 
by  its  permission  was  incompetent 
Lexington  &  B.  Ry.  Co.  v.  Smith's 
Adm'r,  188  S.  W.  1091,  172  Ky.  117. 

In  an  action  under  federal  Employers' 
Liability  Act  for  wrongful  death  of  em- 
ploy6  of  defendant  railway,  evidence  held 
insufficient  to  show  that  death  was  caus- 
ed by  injuries  received.  Cincinnati,  N. 
O.  &T.  P.'Ry.  Co.  V.  Perkins'  Adm'r, 
197  S.  W.  526,  177  Ky.  88. 

In  action  for  death  under  federal  Em- 
ployers' Liability  Act,  where  interstate 
character  of  train  was  in  issue,  entries 
in  express  messenger's  book  and  on  his 
delivery  sheet  were  not  admissible  as 
secondary  evidence  to  prove  the  contents 
of  waybills ;  the  waybills  themselves  be- 
ing inadmissible  against  the  defendant 
in  the  absence  of  evidence  that  the  ex- 
press company  received  the  packages  or 
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issued  the  waybills  as  agent  or  by  au* 
thority  of  the  defendant.  Rhoades  v. 
New  York  Cent.  &  H.  B.  R.  R..  116  N. 
E.  244,  227  Mass.  138. 

In  an  action  for  death  of  brakeman. 
conflicting  evidence  as  to  whether  de- 
cedent, while  drunk,  crawled  under  a 
car  that  ran  over  him,  or  was  injured 
repairing  an  air  hose,  held  to  warrant 
adoption  by  jury  of  the  latter  view. 
Haines  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
185  S.  W.  1187,  193  Mo.  App.  453. 

In  action  for  death  of  railway  servant^ 
statements  of  other  servants,  tnat  had  a 
man  been  on  the  backing  locomotive,  he 
could  have  seen  deceased,  were  admis* 
sible,  as  a  shorthand  statement  of  the 
fact.  Hudson  v.  Seaboard  Air  Line  Ry. 
Co.  (N.  C.)  97  S.  E.  388. 

Jury  can  logically  infer  from  evidence 
of  shock  to  freight  train  at  about  place 
where  brakeman's  body  was  subsequent- 
ly found  that  shock  occurred  at  that 
place.  Castonia  v.  Maine  Cent.  R.  R. 
(N.  H.)  100  A.  601. 

If  plaintiff  proceeds  to  trial  on  a  com- 
plaint under  federal  Employers'  Liabil- 
ity Act  for  pecuniary  damages  from 
death  alone,  and  refuses  to  amend  com- 
plaint to  include  damages  for  pain  and 
suffering,  it  is  error  to  admit  evidence  of 
pain  and  suffering.  Lennon  v.  Erie  R. 
Co.  (N.  J.)  104  A.  444. 

In  action  for  death  of  section  man, 
evidence  held  admissible  as  tending  to 
show  that  a  street  crossing  the  trn(?k  on 
which  he  was  killed  had  been  platted  as 
such  ^nd  used  by  the  public  for  foot  and 
horseback  travel;  and  evidence  as  to 
proprietorship  in  person  assuming  to 
dedicate  plat  held  irrelevant.  Stool  v. 
Southern  Pac.  Co.,  172  P,  101,  88  Or. 
350. 

In  action  against  railroad  for  death  of 
employ^  in  tunnel  collision,  evidence  of 
failure  to  promulgate  and  enforce  rules, 
tending  to  show  negligence,  is  admissible 
under  allegations  of  negligence  in  opera- 
tion of  train  and  in  failure  to  have  a 
light  on  lead  car  of  train  or  in  tunnel. 
Brundage  v.  Southern  Pac.  Co.  (Or.)  174 
P.  1139. 

62.  «—  Interstate      commerce.r-The 

federal  Supreme  Court  held  not  permit- 
ted to  take  judicial  notice  that  fruit 
cars  on  which  an  employ^  was  killed 
came  from  without  the  state,  though 
the  place  of  destination  was  but  a 
short  distance  over  the  state  line.  Os- 
borne V.  Gray,  36  S.  Ct.  486,  241  U. 
S.  16,  60  L.  Ed.  8G5. 

Evidence  that  the  car  against  which 
the  deceased  switchman  was  crushed 
was  an  iLterstate  car,  held  admissible, 
and  to  show  that  defendant's  liability, 
if  any,  was  exclusively  under  the  fed- 
eral Employers'  Liability  Act.  Giersch 
V.  Atchison.  T.  A-  S.  F.  Ry.  Co.,  158 
P.  54,  98  Kan.  452. 

Evidence  that  deceased,  who  was  ac- 
cidentally killed  by  discharge  of  pistol 
in  hands  of  fellow  servant,  was  em- 
ployed in  a  blacksmith  shop  in  which 
repairs  were  made  on  cars  engaged  in 
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both  interstate  and  intrastate  work, 
W'as  insufficient /to  show  that  at  time  of 
deceased's  deach  he  was  engaged  in 
work  in  interstate  commerce.  Wash- 
ington, B.  &  A.  Elec.  R.  Co.  v.  Owens, 
101  A.  532,  131  Md.  1. 

Book  entries  of  an  express  messen- 
ger on  the  train  on  which  decedent  was 
killed  are  not  admissible  to  show  the 
interstate  character .  of  the  train,  not 
being  required  by  law  nor  being  entries 
"in  an  account  book"  within  the  mean- 
ing of  St.  1913,  c.  288.  Rhoades  v. 
New  York  Cent.  &  H.  R.  R.  R.,  U6  N. 
IC.  244,  227  Mass.  138. 

63.  «—  Negligence.— >See,  also,  note 
67,  under  this  section. 

Negligence  may  be  inferred  from  the 
tnere  opening  of  an  automatic  coupler 
while  a  train  was  in  motion,  causing 
death  of  brakeman.  Minneapolis  &  St. 
L.  R.  Co.  V.  Gotschall,  37  ^S.  Ct.  598, 

244  U.  S.  66,  61  L.  Ed.  995,  affirming 
judgment  Gotschall  v.  Minneapolis  & 
St.  L.  R.  Co.,  153  N.  W.  120,  130 
Minn.  33. 

In  an  action  for  the  death  of  a  rail- 
road employ^  who  fell  from  a  bridge, 
evidence  held  not  sufficient  to  warrant 
the  jury  in  finding  that  the  negligence 
of  the  coinpany  was  the  proximate 
cause.  Delaware  &  Hudson  Co.  v. 
Ketz,  233  F.  31.  147  C.  C.  A.  101. 

Evidence  held  sufficient  to  warrant 
the  jury  in  inferring,  not  speculating, 
that  a  particular  one  of  three  bridges 
having  insufficient  clearance  struck  and 
killed  a  brakeman  on  a  train  passing 
under  the  bridge,  and  not  to  sustain 
defendant's  contention  that  jury  were 
permitted  to  presume  negligence  from 
fact  of  accident,  where  there  was  evi- 
dence on  issue  of  failure  to  warn  de- 
cedent of  danger  from  construction  of 
bridge.  Philadelphia  &  R.  Ry.  Co.  v. 
Marland,  239  P.  1,  152  C.  C.  A.  51. 

In  an  action  for  the  death  of  a  rail- 
road section  man,  who  was  stmck  by 
a  train  running  north  on  the  south- 
bound track,  evidence  held  sufficient  to 
warrant  the  jury  in  finding  negligence 
of  the  engine  men  in  failing  to  sound 
sufficient  warning  signals  to  deceased. 
Southern  Ry.  Co.  v.  McGuin,  240  F. 
649,  153  C.  C.  A.  447. 

In  an  action  for  the  death  of  a  rail- 
road switchman,  evidence  held  to  war- 
rant the  jury  in  finding  that  the  de- 
fendant was  negligent  in  failing  to  give 
sufficient  warning  to  the  switchman  of 
the  approach  of  the  car  which  killed 
him.  Delaware,  L.  &  W.  R.  Co.  v. 
Hughes,  240  F.  941,  153  C.  C.  A.  627. 
modifying  judgment  Hughes  v.  Dela- 
ware, L.  &  W.  R.  Co.  (D.  C.)  233  F. 
118. 

In  action  under  this  section  for  death 
of  brakeman  killed  while  engaged  in  in- 
terstate commerce,  evidence  held  sufiS- 
cient  to  warrant  findings  that  defendant 
railroad  company's  conductor  was  negli- 
gent.   Illinois  Cent.   R.  Co.   v,  Norris, 

245  P.  926, 158  C.  C.  A.  214. 
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Where  captain  of  lighter  owned  by 
railroad  company  was  killed  when  struck 
by  part  of  cap  of  one  of  lighter's  bits 
wrenched  ofif  in  towing,  evidence  held  to 
warrant  finding  that  injury  was  result 
of  defect  in  lighter  which  was  due  to 
railroad  company's  negligence.  The 
Erie  Lighter  108  (D.  C.)  250  F.  490. 

Allegation  of  master's  failure  to  use 
reasonable  care  to  provide  safe  place  or 
to  properly  light  premises  is  not  proven 
by  evidence  of  negligence  of  servant  in 
not  keeping  place  safe  or  lights  burning ; 
there  being  no  evidence  to  show  negli- 
gence on  part  of  master  in  retaining 
such  servant  in  his  employ.  Munson  S. 
S.  Line  v.  Harrison  (Ala.)  76  So.  446. 

Evidence  held  not  to  show  conclusive- 
ly that  deceased  servant  was  warned  of 
the  proximitv  of  a  bridge  to  the  track. 
Vallery  v.  Barrett  (Colo.)  167  P.  979. 

In  an  action  under  the  federal  Em- 
phiyers'  Liability  Act  by  a  switchman, 
for  injuries  sustained  as  the  result  of  the 
crushing  of  his  foot  while  attempting  to 
kick  loose  a  defective  coupler  on  one  of 
two  cars  engaged  in  interstate  commerce 
evidence  as  to  the  defective  condition  ot 
the  coupler  on  the  other  car  held  odmis- 
Bible  as  part  of  tne  res  gestre,'  although 
the  condition  of  the  coupler  of  the  other 
car  was  alone  complained  of  in  the 
pleadings,  and  evidence  as  to  the  manner 
of  the  cars  coming  together  was  also  ad- 
missible as  part  of  the  res  gestse.  Wag- 
ner V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  200 
111.  App.  305,  judgment  affirmed  115  N. 
E.  201,  277  111.  114. 

Proof  of  a  failure  of  a  coupler  to  cou- 
ple automatically  on  impact  makes  pri- 
ma facie  case  of  negligence,  but  docs  not 
preclude  defendant  from  rebutting  same. 
Oirran  v.  Chicago  Short  Line  Ry.  Co., 
19S  111.  App.  154. 

In  an  action  for  death  of  an  assistant 
car  repairer,  evidence  held  sufficient  to 
sustain  a  finding  that  a  switch  engine 
bumped  against  standing  cars,  during 
the  operation  of  cutting  off  coaches, 
with  such  violence  and  unusual  force  as 
to  cause  a  string  of  cars  to  move  to  the 
place  where  decedent  was  working. 
Koepke  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
200  lU.  App.  247. 

In  employe's  action  for  injuries  sus- 
tained by  falling  off  elevated  platform 
because  of  alleged  failure  to  properly 
light  the  platform,  so  that  employ^  could 
8<»e  whether  there  was  a  car  alongside 
thereof,  evidence  held  to  show  that  plat- 
form was  sufficiently  lighted  for  such 
purpose^  Kancevich  v.  Cudahy  Pack- 
ing Qo.  aowa)  1G9  N.  W.  186. 

Evidence  in  an  action  for  death  of  a 
brakeman  held  sufficient  to  sustain  a 
finding  that  hia  fall  was  due  to  a  violent 
>nd  unusual  jerking  of  the  train.  Saar 
^.  Atchison,  T.  &  S.  F.  Ry.  Co.,  155  P. 
954. 97  Kan.  441. 

In  action  for  death  of  fireman,  alleged 
^0  have  been  thrown  from  tender  by  vio- 
lent lurch  of  engine,  the  evidence  held 
to  show  that  the  lurch  was  caused  by 
negligence,  and  decedent's  fall  was  caus- 


ed by  the  lurch.  Westling*  v.  Atchison, 
T.  &  S.  F.  Ry.  Co..  165  P.  669,  101 
Kan.  87,  certiorari  denied  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Wrestling,  38  S.  Ct. 
12,  62  L.  Ed.  533. 

In  action  for  death  of  switchman  kill- 
ed when  the  train  ran  against  him  evi- 
dence held  to  support  jury  findings  that 
train  had  come  to  a  stop,''  and  of  defend- 
ant's negligence  in  starting  train  for- 
ward again  without  warning.  Giersch 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.) 
171  P.  591. 

Evidence  held  insufficient  to  show  neg- 
ligence of  the  interstate  railway  prox- 
imately causing  the  injury  to  the  serv- 
ant engaged  in  repairing  a  car.  Siemer 
V.  Chesapeake  &  O.  Ry.  Co.,  201  S.  W. 
469,  180  Ky.  111. 

In  action  for  death  of  railroad  yard 
switchman  brought  under  Massachusetts 
and  federal  Employers'  Liability  Acts, 
evidence  held  not  to  show  that  defend- 
ant was  negligent.  Herlihy  v.  New 
York.  N.  H.  &  H.  R.  Co.,  116  N.  E.  546, 
227  Mass.  168. 

There  is  no  evidence  of  negligence  of 
engineer  or  fireman  of  express  train 
which  struck  brakeman  descending  from 
freight  train  on  next  track,  they  without 
contradiction  denying  that  they  saw 
him,  and  no  rule  requiring  them  to  keep 
a  lookout  for  him.  Cruzan  v.  New 
York  Cent.  &  11.  R.  R.  Co.,  116  N.  E.. 
879,  227  Mass.  594. 

Railroad's  statement,  in  its  report  of 
fatal  accident,  made  to  Industrial  Acci- 
dent Board  as  required  by  Compensa- 
tion Act,  as  to  cause  of  accident,  held 
not  admission  of  negligence  availoble  in 
administratrix's  suit.  Casey  v.  Boston 
&  M.  R.  R.  (Mass.)  121  N.  E.  403. 

Reports  of  fatal  accident,  made  by 
railroad  to  Industrial  Accident  Board 
in  accordance  with  Compensation  Act, 
should  be  treated  as  forming  one  entire 
report,  which  could  be  shown  by  rail- 
road after  derodont's  administratrix  in- 
troduced the  first  report.    Id. 

In  administratrix's  action  for  death  of 
railroad's  signal  foreman,  trial  judge 
properly  excluded  portion  of  time-table 
showing  automatic,  etc.,  signals  located 
in  connection  with  station  nearly  mile 
west  of  switch,  whore  freight  train 
which  killed  foreman  was  not  scheduled 
to  stop.    Id. 

In  such  action,  where  decedent  was 
struck  by  freight  train  at  curve  obstruct- 
ed by  smoke,  in  view  of  atmospheric 
conditions,  jury  would  not  have  been 
warranted  in  finding  engineer  was  neg- 
ligent in  failing  to  discover  foreman. 
Id. 

That  such  train  was  late  and  running 
much  faster  than  witness  for  foreman's 
administratrix  ever  saw  it  go  before  did 
not  establish  negligence;  it  not  being 
shown  speed  was  excessive,  and  rule  of 
railroad  fixing  no  limit.    Id. 

While  the  proof  to  show  liability  for 
death  of  a  switchman  due  to  violation 
of  the  federal  Safety  Appliance  Act  or 
the    federal    Employers'    Liability    Act 
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must  amount  to  more  than  conjecture, 
it  need  not  be  direct  or  positive;  and 
evidence  held  to  sustain  a  finding  that 
a  coemploy6,  who  caused  cars  to  be 
kicked  against  those  about  which  de- 
cedent was  working  was  negligent. 
Hurley  v.  Illinois  Cent.  R.  Co.  (Minn.) 
157  N.  W.  1005. 

In  action  for  death  of  servant,  evi- 
dence as  to  cause  of  death  held  sufficient 
to  warrant  inference  that  negligent  giv- 
ing of  stop  signal  was  cause,  and  that 
conductor  negligently  gave  signal  while 
decedent  was  on  end  sill  of  car  engaged 
in  uncoupling,  without  signal,  and  with- 
out knowing  whether  he  was  ready  for 
stop.  Thompson  v.  Minneapolis  &  St. 
L.  R.  Co.  (Minn.)  158  N.  W.  42. 
*  Evidence  held  to  sustain  finding  that 
railway  was  negligent  in  using  on 
switching  engine  in  its  yards  1,500  'can- 
dle power  headlight  suph  as  is  used  on 
engine  in  road  service.  Roach  v.  Great 
Northern  Ry.  Co.  (Minn.)  158  N.  W. 
232. 

In  action  under  federal  Employers* 
Liability  Act  to  recover  for  wrongful 
death  of  a  switchman,  who  slipped  from 
footboard  of  engine  on  which  there  were 
particles  of  coal,  evidence  held  sufficient 
to  show  defendant's  negligence,  and  that 
the  death  of  the  intestate  was  caused 
thereby.  Castle  v.  Union  Pac.  R.  Co., 
166  N.  W.  767,  139  Minn.  396. 

Under  Code  Miss.  1906,  §  1985,  where 
the  administratrix  proved  death  due  to 
the  operation  of  a  train  and  the  railroad 
offered  no  evidence  explaining  the  ac- 
cident or  showing  that  it  was  not  the 
proximate  result  of  the  railroad's  negli- 
gence, the  administratrix  was  entitled 
to  verdict.  Yazoo  &  M.  V.  R.  Co.  v. 
Mullins,  76  So.  147,  115  Miss.  343. 

In  an  action  against  a  railroad  for  its 
carpenter's  death  on  the  track,  evidence 
held  to  justify  finding  that  the  darpen- 
ter's  foreman  was  negligent  in  ordering 
him  to  go  down  the  track  and  that  de- 
cedent was  on  the  track  long  enough 
after  his  discovery  to  have  been  warned. 
Newkirk  v.  Pryor  (Mo.  App.)  183  S.  W. 
682. 

In  action  under  federal  Employers' 
Liability  Act  for  death  of  section  hand, 
evidence  held  not  to  sustain  charge  of 
foreman's  negligence  in  not  knowing,  or 
by  the  exercise  of  ordinary  care  knowing, 
that  a  freight  train  was  approaching,  in 
time  to  have  avoided  a  collision  With 
their  hand  car.  Smith  v.  Pryor  (Mo. 
App.)  190  S.  W.  69. 

>  Evidence  held  to  warrant  inference 
tliat  rear  brakeman  was  executing  or- 
ders of  conductor  in  coming  to  front  end 
of  the  train,  notwithstanding  rule  requir- 
ing him  to  remain  at  the  rear  end,  and 
to  show  some  probability  that  falling 
was  caused  by  negligent  jarring  of  train, 
rather  than  by  slip  on  banana  peel. 
Castonia  v.  Maine  Cent.  R.  R.  (N.  H.) 
100  f .  601. 

That  railroad's  witnesses  had  never 
seen  in  wide  experience  handrails  on 
walkway  on  coal  chute  to  protect  opera- 
tor was  not  conclusive  of  railroad's  duty 
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to  furnish  or  not  to  furnish  such  hand- 
rails for  protection  of  its  servant;  but 
evidence  held  not  to  warrant  reasonable 
inference  that  walkway  itself  was  in 
such  lack  o|  repair  as  to  suggest  negli- 
gence by  railroad.  Squire  v.  Southern 
Ry.  Co.  (S.  C.)  96  S.  E.  152. 

Judgment  against  railroad  for  death 
of  brakeman,  held  improper  where  facts 
.were  as  consistent  with  theory  deceased 
was  killed  by  falling  from  moving  train 
as  with  theory  he  came  in  contact  with 
car  on  side  track  negligently  placed  by 
railroad.  Tremelling  v.  Southern  Pac. 
Co.  (Utah)  170  P.  80. 

In  action  for  death  of  railroad  fire- 
man, evidence  held  to  sustain  finding 
that  there  was  po  negligence  on  part  of 
defendant.  Going's  Adm'x  v.  Norfolk  & 
W.  Ry.  Co.,  89  S.  E.  914,  119  Va.  543. 

Evidence  held  sufficient  to  show  that 
an  interlocker  signal  operator  was  in- 
jured by  railway  company's  negligence 
in  running  a  train  past  a  stop  signal. 
Atlantic  Coast  Line  R.  Co.  v.  Tredway's 
Adm'x,  93  S.  B.  560,  120  Va.  735,  certi- 
orari denied  *  Same  v.  Treadway,  38  S. 
Ct.  191,  245  U.  S.  670,  62  L.  Ed.  540. 

Negligence  will  not  be  inferred  in  an 
action  under  the  federal  Employers*  Lia- 
bility Act  from  proof  of  facts  as  con- 
sistent with  due  diligence  as  with  negli- 
gence, but  must  be  established  with  rea- 
sonable certainty ;  and  proof  of  the  hap- 
pening of  a  rear-end  collision  on  a  dark 
and  foggy  night  did  not,  in  view  of  the 
facts  'and  the  rulea  of  the  defendant  com- 
pany, prove  that  the  engineer  of  the 
moving  train  was  negligent,  where  the 
speed  was  reasonable  and  he  was  keep- 
ing a  careful  lookout.  Hull  v.  Virginian 
Ry.  Co.  (W.  Va.)  88  S.  B.  1060. 

In  action  against  railroad  for  death,  of 
servant  in  derailment,  caused  by  tree  be- 
ing blown  down  on  track,  evidence  held 
to  support  findings  that  the  tree  was  in 
danger  of  falling,  of  the  railroad's  negli- 
gence in  failing  to  inspect;  and  evi- 
dence that  storm  was  raging  for  half 
hour  and  more  before  wreck  warranted 
a  finding  that  there  was  time  for  section- 
men,  only  2^  miles  away  to  go  down 
track,  discover  tree,  and  signal  train. 
O'CJonnor  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  158  N.  W.  343,  163  Wis.  653. 

Under  St.  Wis.  1915,  §  1810,  requiring 
railroads  to  fence  their  right  of  way, 
evidence  held  insufficient  to  show  that 
a  side  track  was  used  independently  and 
separately  from  the  main  line  track  so 
as  to  require  a  fence  between  it  and  the 
main  track.  Jacoby  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  161  N.  W.  751,  165  Wis. 
610,  rehearing  denied  and  mandate 
amended  164  N.  W.  88,  165  Wis.  610. 

In  action  for  brakeman's  death,  there 
being  no  eyewitnesses  of  accident,  evi- 
dence held  to  sustain  jury  finding  that 
deceased  was  injured  by  fall  from  de- 
fendant's car  caused  by  defective  hand- 
hold. Sullivan  v.  Minneapolis,  St.  P.  & 
S.  S.  M.  Ry.  Co.,  167  N.  W.  311,  167 
Wis.  518. 

In  action  for  death  of  locomotive  en- 
gineer while  leaving  work  and  cxosainf 
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tracks,  evidence  held  not  to  leave  cause 
of  accident  conjectural  and  to  warrant 
finding  of  contributory  negligence. 
Ewig  V.  Chicago,  M.  &  St  P.  Ry.  Co. 
(Wis.)  167  N.  W.  442. 

64.  —>  BeiioflolarieSd— See  note  63, 
under  this  section. 

Where,  although  a  decedent  had  not 
recently  lived  with  his  father,  who  was 
divorced  from  his  mother,  nor  made 
contributions  to  his  support,  his  decla* 
ratiops  that  he  intended  to  support  him 
would  authorize  a  verdict  against  the 
railroad  on  which  he  was  killed  for 
damages  to  the  father,  under  the  fed- 
eral Employers'  Liability  Act,  Pitte- 
bargh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Col- 
lard'B  Adm'r,  185  S.  W.  1108,  170  Ky. 
239. 

S5.  —  0amage8.P-In  an  action  to 
recover  damages  for  the  death  of  de- 
fendant's employ^  caused  by  defend- 
ant's negligence,  evidence  as  to  the 
financial  resources  or  condition  of  the 
widow  or  next  of  kin  of  the  deceased 
held  to  he  immaterial.  Warren  ▼.  Jack- 
son, 204  lU.  App.  576. 

Where  the  administrator  of  the  de- 
ceased employ^  alleged  dependency  of 
his  father  and  mother,  which  the  em- 
ployer denied,  evidence  as  to  the  fact 
of  such  dependency  was  admissible  as 
not  only  competent,  but  necessary;  and 
when  the  employer  introduced  life 
tables  to  show  the  expectancy  of  the 
dependent  father  and  mother  of  the  de- 
ceased employ^,  the  employe's  admin- 
istrator could  introduce  them  only  to 
show  that  the  expectancy  of  the  em- 
ploy^  covered  that  of  his  parents. 
Louisville  &  N.  R.  Co.  v.  Thomas' 
AdmV,  185  S.  W.  840,  170  Ky.  145,  re- 
hearing denied  188  S.  W.  463,  171  Ky. 
471. 

It  may  be  shown  from  relation,  cir- 
cumstances, and  relative  condition  of 
deceased  and  his  widow  a^d  child  that 
no  actual  pecuniary  loss  resulted.  Gil- 
liam V.  Southern  Ry.  Co.  (S.  C.)  03  S. 
E.  865. 

In  action  for  death  of  railroad  em- 
Ployg,  there  must  be  evidence  of  pecu- 
niary damage  to  his  beneficiaries  before 
roch  damage  can  be  allowed;  and 
whe/e  there  was  proof  of  earning  ca- 
pacity of  decedent  and  his  expectancy 
of  life,  but  nothing  to  show  what  his 
henefidaries,  his  widow  and  minor 
chUd,  mijght  reasonably  have  expected 
to  receive  from  him  for  their  support, 
recovery  for  nominal  damages  could 
alone  stand.  Nashville,  C.  &  St.  L.  Ry. 
T.  Anderson,  185  S.  W.  677,  134  Tenn. 
666. 

66.  Burden  of  proof  and  presump- 
tions^—Under  federal  Employers'  Liabil- 
ity Act,  que8tit>n  of  burden  of  proof  is 
a  matter  of  substance,  not  subject  to 
control  by  the  laws  of  the  several 
states,  and,  in  an  action  under  the  act, 
effect  should  not  be  given  to  Code  Miss. 
1906,  $  ld85,  as  amended  by  Laws  1912, 
c.  215, 1 1,  declaring  proof  of  injury  in- 


flicted by  running  of  engine  prima  fade 
evidence  of  negligence;  but  negligence 
of  the  company  is  an  affirmative  fact, 
which  the  plaintiff  must  establish.  New 
Orleans  &  N.  E.  R.  Co.  v.  Harris,  38 
S.  Ct  535,  247, U.  S.  367,  62  L.  Ed. 
1167,  affirming  judgment  (Miss.)  71  So. 
913. 

Where  train  employes  killed  in  a  col- 
lision were  in  possession  of  their 
mental  faculties  when  last  seen,  the 
presumption  was  that  they  virere  still 
in  a  normal  condition  when  the  accident 
occurred.  Virginian  Ry.  Co.  v.  Linkous, 
230  B\  88,  144  C.  C.  A.  388,  judgment 
affirmed  on  rehearing  235  F.  49,  148  C. 
C.  A.  543. 

In  an  action  for  the  death  of  a  rail- 
road brakeman  in  a  collision  between  a 
work  train  and  a  hand  car,  the  burden 
is  on  the  plaintiff  to  prove  negligence 
of  the  railroad  company.  Canadian 
Pac.  Ry.  Co.  v.  Thompson,  232  F.  353, 
146  C.  0.  A.  401. 

There  is  a  presumption  that  a  widow 
and  minor  children  sustained  pecuniary 
loss  by  reason  of  death  of  husband  and 
father,  and  such  presumption  will  sus- 
tain recovery  by  administrator,  without 
proof  of  actual  loss  as  in  ordinary 
cases.  The  Erie  Lighter  108  (D.  C.) 
250  F.  490. 

While  contributory  negligence  is  pure- 
ly defense  matter  and  must  be  pleaded 
and  proven  by  defendant,  yet,  if  plain- 
tiff's evidence  shows  that  his  own  neg- 
ligence proximately  contributed  to  in- 
juries complained  of,  defendant  is  re- 
lieved of  this  burden.  Munson  S.  S. 
line  V.  Harrison  (Ala.)  76  So.  446. 

In  suit  for  death  of  railroad  employ^, 
presumption  of  negligence  arises 
against  company  only  upon  proof  that 
deceased  was  killed  by  running  of  loco- 
motive or  cars,  or  from  act  done  by 
some  person  in  service  of  company. 
Smith  V.  Southern  Ry.  Co.,  93  S.  E. 
166,  20  Ga.  App.  609. 

In  action  for  death  of  railroad  serv- 
ant from  explosion  of  power  plant, 
where  there  was  no  direct  proof  as  to 
how  gas  escaped  or  accumulated,  etc., 
accident  was  no  proof  of  employers* 
negligence,  and  plaintiff  had  burden  of 
proving  it.  Willinms  v.  Western  &  A. 
R.  Co.,  93  S.  E.  5o5,  20  Ga.  App.  726. 

As  there  is  no  presumption  of  neg- 
ligence against  a  railway  upon  proof  of 
the  killing,  and  the  evidence,  with  all 
reasonable  inferences,  compels  the  con- 
clusion that  deceased  did  not  come  to 
his  death  through  the  negligence  of  de- 
fendant employer,  there  was  no  error 
in  awarding  a  nonsuit.  Eggler  v. 
Southern  Ry.  Co.  (Ga.  App.)  97  S.  E. 
93. 

In  action  for  negligent  kilUng  of 
plaintiff's  husband,  an  employ^  of  de- 
fendant railroad,  there  was  no  pre- 
sumption of  negligence  against  defend- 
ant. Louisville  &  N.  R.  Co.  v.  Hixon 
(Ga.  App.)  97  S.  E.  554. 

In  an  action  for  injuries   sustained 
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by  a  railroad  laborer  while  riding  to  his 
work  in  the  cab  of  the  defendant's  loco* 
motive,  held  that,  if  there  was  any  rule 
or  order  of  the  company  prohibiting 
the  plaintiff  from  riding  there,  it  was 
for  the  defendant  to  show  it.  Roberts 
V.  Cleveland,  C,  C.  &  St  L.  Ry.  Co., 
202  111.  App.  480,  judgment  affirmed 
117  N.  E.  97,  279  lU.  493. 

Code  Miss.  1906,  §  1985,  making  oc- 
currence of  an  injury  due  to  the  opera- 
tion of  a  railroad  train  prima  facie  evi- 
dence of  the  railroad's  negligence,  ap- 
plies to  an  action  by  the  administratrix 
of  a  deceased  flagman  killed  by  a  train/ 
although  the  action  is  brought  under 
the  federal  Employers'  Liability  Act. 
Yazoo  &  M.  V.  R.  Co.  v.  MuUlns,  76 
So.  147,  115  Miss.  343. 

There  being  no  direct  evidence  that 
at  any  time,  prior  or  subsequent,  block 
system  had  failed  to  give  warning  of 
danger,  there  is  no  presumption  that 
signal  failed  to  operate  at  time  of  colli- 
sion, in  which  intestate  was  killed.  Ly- 
man V.  Delaware  &  H.  Co.  (Sup.)  170 
N.  Y.  S.  412.  183  App.  Div.  289. 

In  action  for  death-  of  a  brakeman, 
the  question  whether  a  foreign  car  was 
inspected  before  being  placed  in  charge 
of  a  train  crew  was  a  fact  lying  pecul- 
iarly within  defendant's  knowledge,  and 
the  burden  of  proof  therein.  Rowe  v. 
Colorado  &  S.  R.  Co.  (Tex.  Civ.  App.) 
205  S.  W.  731. 

In  wife's  action  against  railroad  un- 
der federal  Employers*  Liability  Act 
for  death  of  husband,  a  brakeman, 
plaintiff  was  required  to  establish  that 
railroad  was  negligent  in  one  or  more 
of  acts  charged,  and  that  negligence  was 
proximate  cause  of  death.  Where  it 
appears  that  accident  may  have  been 
occasioned  by  one  of  two  or  several 
causes,  and  that  defendant  is  responsi- 
ble only  for  one,  burden  is  on  plaintiff 
to  show  accident  and  damoges  were 
produced  by  cause  for  which  defendant 
is  respon8il>le,  and  plaintiff  must  fail  if 
probabilities  are  balanced.  Tremelling 
V.  Southern  Pac.  Co.  (Utah)  170  P.  80. 

67.  Question  for  Jury  ^-Evidence  that 
railway  employ^  killed  in  switching 
yard  was  taking  numbers  of  cars  in 
train  which  with  one  exception  were 
moving  in  interstate  commerce  held  suf- 
ficient to  take  to  the  jury  question 
whether  he  was  engaged  in  interstate 
commerce.  Pecos  &  N.  T.  R.  Co.  v. 
Rosenbloom,  36  S.  Ct.  390,  240  U.  S. 
439,  60  L.  Ed.  730,  reversing  judg- 
ment (Tex.)  173  S.  W.  215. 

Action  for  death  of  minor  need  not  be 
taken  from  jury  on  ground  that  there 
was  no  evidence  of  pecuniary  loss  to 
father,  whore  under  local  law  father 
was  entitled  to  the  earnings  of  his  son 
during  minority.  Minneapolis  &  St.  L. 
R.  Co.  V.  Gotschall,  37  S.  Ct.  598,  244 
U.  S.  60,  61  L.  Ed.  995,  affirming  judg- 
ment Gotschall  V.  Minneapolis  &  St.  L, 
R.  Co.,  153  N.  W.  120,  130  Minn.  33. 

Maintenance  by  electric  railway  of  a 
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pole  so  close  to  track  that  conductor 
cannot  safely  discharge  his  duties  held 
evidence  of  negligence,  justifying  sub- 
mission of  question  of  liability  of  com- 
pany for  his  death.  Washington  Ry. 
&  Electric  Co.  v.  Scala.  37  S.  Ct.  654, 
244  U.  S.  630,  61  L.  Ed.  1360,  affirm- 
ing judgment  45  App.  D.  C.  484. 

Under  evidence  tending  to  show  that 
engine  could  have  been  stopped  almost 
instantly  if  power  brake  bad  been  in 
working  order,  but  ran  for  approximate- 
ly 135  feet  after  striking  employ^  with 
his  body  under  the  engine  or  tender, 
held  that  it  was  a  question  for  the  jury 
whether  defect  in  the  power  brake  con- 
tributed to  the  death.  Union  Pac.  R. 
Co.  V.  Huxoll,  38  S.  Ct  187,  245  U.  S. 
535,  62  L.  Ed.  455,  affirming  judgment 
Huxoll  V.  Union  Pac.  R.  Co.,  155  N.  W. 
900,  99  Neb.  170. 

A  railway  company's  rules  made  con- 
ductors and  enginemen  responsible  for 
the  safety  of  trains  with  the  duty  on 
each  of  them  to  take  every  precaution 
for  theic  protection,  enjoined  upon  the 
conductor  the  duty  of  enforcing  rules 
applicable  to  all  other  employes  on  the 
train,  made  it  his  duty  to  take  entire 
charge  of  all  employes  thereon,  and  in- 
structed enginemen  to  obey  the  conduc- 
tors' orders  as  to  starting,  stopping,  etc 
A  bulletin  notified  all  employes  that,  at 
all  stations  where  a  train  was  required 
to  meet  or  wait  for  an  opposing  train, 
the  enginemen  would  give  one  short 
sound  of  the  whistle,  and  that,  if  this 
signal  was  not  given,  trainmen  would 
take  whatever  steps  were  necessary  for 
safety  to  prevent  the  train  passing  the 
meeting  point.  The  rules  also  required 
the  conductor  to  deliver  a  copy  of  the 
running  orders  to  the  engineer,  who  was 
required  to  read  themi  back  to  the  con- 
ductor, and  required  the  conductor  and 
engineer  to  show  the  order  to  the  brake- 
man  and  fii;eman.  An  engineer  was 
killed  by  running  by  a  point  where  he 
was  ordered  to  meet  another  train  and 
colliding  with  such  train.  The  conduc- 
tor, fireman,  and  front  brakeman  were 
riding  on  the  engine,  but  they  were  also 
killed  in  the  collision,  and  there  was  no 
testimony  as  to  what  was  said  or  done 
by  them  prior  to  or  at  the  time  of  the 
accident.  Copies  of  the  train  order  were 
found  in  the  pockets  of  the  conductor 
and  engineer.  Held,  that  no  inference 
of  negligence  on  the  part  of  the  train- 
men other  than  the  engineer  could  be 
drawn  from  the  facts,  and  the  court 
erred  in  submitting  their  negligence  to 
the  jury,  as  it  could  not  be  reasonably, 
inferred  that  they  approved  of  or  as- 
sented to  the  engineer's  action  in  run- 
ning past  the  meeting  point  thereby  cn>- 
dangering  their  lives.  Virginian  Ry. 
Co.  V.  Linkous  (CCA.)  230  F.  88. 

In  an  action  for  the  death  of  a  rail- 
road hostler,  alleged  to  have  been  caused 
by  a  defect  in  the  coupler  of  a  locomo- 
tive, evidence  of  plaintiff  held  sufficient 
to  warrant  submission  to  jury.     Over- 
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itreet  v.  Norfolk  &  W.  Ry.  Co.,  238  F. 
565, 151  C.  C.  A.  601. 
In  action  for  the  death  of  a  railroad 
en^eer  caased  by  the  collapse  of  a 
bridge,  whether  defendant  waa  negli- 
gent in  allowing  bridge  to  become  out  of 
repair  held  properly  Submitted  to  the 
jury.  Midland  Valley  E,  Co.  t.  Bell, 
242  F.  803,  155  ti.  C.  A.  391.  certiora- 
ri denied  38  S.  Ct  12,  245  U.  S.  663, 
62  L  Ed.  532. 

A  switchman,  riding  two  cars  at  night 
down  a  repair  track  about  1,000  feet 
long,  the  first  half  of  which  was  down- 
grade, before  reaching  the  bottom  of  the 
grade  was  killed  by  collision  with  a 
loaded  car  standing  on  the  track.  It 
was  customary  to  place  cars  standing 
on  the  track  near  the  other  end  on  the 
level  Why  this  car  was  left  where  it 
was  did  not  appear.  Held,  that  wheth- 
er the  company  was  negligent  in  so  do- 
ing and  whether  switching  foreman  was 
negligent  in  failing  to  warn  a  switch- 
man of  the  presence  of  car  were  jury 
qaestions.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  McGuffey  (CCA)  252  F. 
25. 

Whether  railroad  company  exercised 
due  care  in  backing  a  train  at  night 
without  placing  lights  on  rear  car  or 
stationing  a  brakeman  there  with  a 
lantern,  killing  a  switchman,  held  for 
the  jury.  Hughes  y.  Delaware,  I/.  & 
W.  R.  Co.  (D.  C.)  233  P.  118. 

Whether   one    in   charge    of   gravity 
switch  of  a  string  of  cars  in  the  dark 
was  negligent  in  telling  brakeman  oper- 
ating the  string  that  there  waa  a  sta- 
tionary car  near   the   platform,   when 
in  fact  the  car  was  100  feet  nearer, 
whereby  a  collision  occurred,  whether 
the  brakeman  was  negligent  in  allowing 
a  collision  with  the  stationary  car,  and 
whether  he  fell  off  car,  or  was  thrown 
off  by  sudden  impact  with  stationary 
cars,  held  under  the  evidence,  for  the' 
jnry.   Porter  v.  LoaisviUe  •&  N.  R.  Co. 
(Ala.)  78  So.  375. 

Whether  failare  of  foreman  after 
promising  to  protect  and  look  after  car 
repairer  under  car  without  signal  flag 
posted  was  negligence  of  fellow  servant, 
for  which  railroad  is  liable  under  com- 
parative negligence  rule  of  federal  Em- 
ployers' liability  Act,  held  question  for 
jnry.  St  Louis,  I.  M.  &  S.  Ry.  Co.  T. 
Steel  (Ark.)  197  S.  W.  288. 

Whether  a  railroad  company  engaged 
in  interstate  commerce  was  negligent 
in  failing  to  provide  a  safe  place  of 
^ork  for  a  night  watchman  on  its  bridge, 
who  was  killed  by  a  passing  train,  held, 
under  the  evidence,  for  the  jury.  Kreit- 
»er  V.  Southern  Pacific  Co.  (Cal.  App.) 
177  P.  477. 

Where  evidence  authorizes  inference 
that  railroad  employ^  engaged  in  inter- 
state conunerce  was  killed  in  an  undis- 
closed manner  by  defendant's  train,  but 
wholly  fails  to  show  negligence,  nonsuit 
i*  properly  granted.  Landrum  v.  West- 
teni  &  A.  R.  Co.  (Ga.)  90  S.  B.  710. 


In  an  action  for  death  of  an  assist' 
ant  car  repairer  as  the  result  of  being 
caught  between  the  buffer  of  a  detached 
mail  car  and  the  foremost  car  of  the 
rest  of  the  train,  while  inspecting  the 
detached  car,  as  the  result  of  the  mov- 
ing of  the  string  of  cars  against  him, 
upon  their  being  struck  by  a  switch  en- 
gine during  the  operation  of  cutting  oE 
two  coaches  from  the  other  end  of  the 
train,  held,  that  it  was  a  question  for 
the  jury  whether  defendant  was  guilty 
of  negligence.  Koepke  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  200  lU.  App.  247. 

Whether  a  rule  of  a  railroad  company 
relative  to  trains  in  its  yards  consti- 
tuted sufficient  means  for  protecting  the 
crew  of  an  incoming  train  from  collision 
held  to  be  a  jury  question.  Pyles  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  155  P. 
788,  97  Kan.  455. 

On  evidence  in  action  for  the  wrong- 
ful death  of  railroad  employ^  held  that 
a  demurrer  thereto  was  properly  over- 
ruled. Griffith  V.  Midlaild  Valley  R. 
Co.,  166  P.  467,  100  Kan.  500,  certio- 
rari denied  Midland  Valley  R.  Co.  v. 
Griffith,  38  S.  Ct.  12,  245  U.  S.  653.  62 
L.  Ed.  532,  writ  of  error  dismissed  38 
S.  Ct.  133,  245  U.  S.  633,  62  L.  Ed.  522. 

On  evidence  in  action  for  death  of 
freight  conductor  killed  by  train  in  rail- 
road yard,  held  that  the  negligence  of 
defendant  railroad  was  for  the  jury. 
Thomas  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  168  P.  322,  101  Kan.  528. 

Evidence  that  a  young  tunnel  opera- 
tor 21  years  of  age  had  accumulated 
$300  in  personal  property  and  willingly 
rendered  assistance  in  labor  and  cash  to 
his  parents,  who  were  past  60  years  of 
age,  authorizes  the  submission  to  the 
jury  of  the  question  of  the  pecuniary 
loss  suffered  by  the  parents.  Louisville 
&  N.  R.  Co.  V.  Thomas*  Adm'r,  185  S. 
W.  840,  170  Ky.  145,  rehearing  denied 
188  S.  W.  463,  171  Ky.  471. 

In  action  against  railroad  under  fed- 
eral Employers'  Liability  Act,  for  death 
of  fireman,  brought  for  benefit  of  in- 
fant daughter,  court  should  not  have 
submitted  question  whether  child  had 
the  right  to  expect  pecuniary  assistance 
from  her  father  had  he  lived.  Davis' 
Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  188  S.  W.  1061,  172  Ky.  55. 

While  the  doctrine  of  res  ipsa  loqui- 
tur does  not  strictly  apply  to  master 
and  servant,  yet  where  tlie  evidence 
shows  that  the  accident  is  necessarily 
the  result  of  defective  conditions  and 
can  be  explained  upon  no  other  reason- 
able hypothesis,  evidence  indicating  neg- 
ligence authorizes  submission  to  the  ju- 
ry. Louisville  &  N.  R.  Co.  v.  Allen's 
Adm'r,  192  S.  W.  863,  174  Ky.  736. 

In  action  for  death  of  railway  fireman 
when  locomotive  fell  through  defective 
bridge,  mere  introduction  by  master  of 
evidence  explaining  apparent  defects 
in  bridge  merely  produced  a  conflict  in 
the  evidence  and  was  not  conclusive  up- 
on the  issue  of  negligence.    Id. 
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Mere  proof  that  a  bridge  was  inspect- 
ed shortly  before  the  accident  is  not 
conclusive  that  it  was  in  sound  condi- 
tion so  as  to  negative  the  master^s  neg- 
ligence for  its  weakened  condition.    Id. 

Evidence  held  not  to  preclude  submis- 
sion of  alleged  negligence  of  master  in 
permitting  bridge  in  defective  condi- 
tion to  be  used  in  spite  of  evidence  that 
the  accident  was  caused  by  a  derail- 
ment, and  not  by  collapse  of  the  bridge. 
Id. 

Under  evidence  that  the  servant  came 
from  a  toolhouse  with  a  monkeywrench, 
going  to  his  place  of  work  600  feet  dis- 
tant to  make  an  air  coupling  between 
cars,  whether  the  place  at  which  he  was 
injured  near  the  toolhouse  was  a  place 
where  he  was  required  to  be  was  for 
the  court ;  but  where  the  railway  main- 
tained a  cinder  path  for  the  use  of  em- 
ployes adjacent  to  tracks  in  a  level 
smooth  condition,  it  was  a  question  for 
the  jury  whether  the  presence  of  a  jack 
block  on  the  path  was  negligence.  Illi- 
nois Cent.  R.  C5o.  v.  Skinner's  Adm'x, 
197  S.  W.  552,  177  Ky.  62,  certiorari 
denied  Same  v.  Skinner,  38  S.  Ct.  333, 
62  L.  Ed.  928. 

Wbere  it  was  duty  of  deceased  car  in- 
spector to  inspect  all  cars  going  out, 
and  he  was  found  between  cars  which 
were  usually  taken  out,  whether  the 
backing  of  a  train  into  the  string  of 
cars  without  a  proper  lookout  was  the 
proximate  cause  of  his  death  held  for 
the  jury.  Louisville  &  N.  R.  Co.  ▼. 
Payne's  Adm'r,  197  S.  W.  928,  177  Ky. 
462. 

Whether  a  train  crew  of  extra  freight 
running  through  a  local  fog  was  guilty 
of  negligence  in  running  down  section 
hands  on  a  hand  car,  hold,  under  the 
evidence,  for  the  jury.  Williams*  Adm*r 
V.  Chesapeake  &  O.  Ry.  Co.,  204  S.  W. 
292,  181  Ky.  313. 

Evidence  held  to  present  question  for 
jury  whether  railroad  was  negligent  in 
transferring  employ^  under  15  years  old 
from  work  on  section  to  more  dangerous 
work  on  gravel  train  without  adequate 
instructions.  Maijala  v.  Great  North- 
ern Ry.  Co.  (Minn.)  158  N.  W.  430. 

In  action  against  railroad  for  death  of 
employ^,  whether  on  the  day  of  the 
accident  the  gang  of  workmen  for  which 
deceased  was  timekeeper  was  repairing 
a  track  used  in  interstate  commerce  and 
whether  deceased  was  crossing  the 
tracks  for  purpose  of  going  to  telegraph 
office  to  send  a  message  in  furtherance 
of  his  usual  duties  were  jury  questions. 
Crecelius  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Mo.)  205  S.  W.  181. 

Locomotive  engineer,  knowing  that 
men  working  about  a  pumphouse  .were 
not  track  workers,  was  not  as  a  matter 
of  law  absolved  from  all  duty  to  give 
warning  of  his  approach  at  20  miles  an 
hour  or  over;  nor  was  a  foreman  of 
carpenters  repairing  railroad  pump 
house,  who  directed  a  carpenter  to  go 
down  the  track  knowing  a  train  was 
overdue,  free  from  negligence  as  a  mat- 
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tep   of   law.    Newkirk   t.    Pryor    (Mo. 
App.)  183  S.  W.  682. 

In  action  for  death  of  switchman,  ad- 
mission and  statement  held  sufficient  to 
make  it  a  question  for  the  jury  whether 
the  car  was  being  taken  from  the  point 
where  the  accident 'occurred  for  the  pur- 
pose of  receiving  an  interstate  shipment. 
Christy  v.  Wabash  R.  Co.  (Mo.  App.) 
191  S.  W.  241. 

Failure  of  train  crew  to  blow  whistle 
on  approaching  railroad  bridge  over 
roadway  is  not  negligence  as  matter  of 
law,  in  absence  of  statute  or  rule  im- 
posing duty.  McCracken  v.  Delano,  157 
K.  W.  917,  99  Neb.  778. 

Under  35  Stat.  65,  where  servant 
knew  rule  requiring  flags  to  be  set  oat 
at  ends  of  train  on  which  he  was  doing 
repair  work,  and  he  did  such  work  with- 
out setting  out  flags  and  was  injured, 
but  failed  to  assert  or  show  negligence 
of  the  railroad,  nonsuit  was  proper. 
Wilson  V.  Grand  Trunk  Ry.  Co.  (N.  H.) 
97  A.  981. 

Where  decedent,  shoveling  coal  in  a 
locomotive  tender,  was  ordered  to  jump 
off,  and  was  sCruck  by  train  moving  in 
opposite  direction,  whether  such  result 
should  not^have  been  anticipated  by  the 
boss  was  for  the  jury.  Topore  v.  Boston 
&  M.  R.  R.  (N.  H.)  100  A.  153. 

Evidence  held  sufficient  to  ge  to  the 
jury  in  an  action  for  death  of  a  rail- 
road employ^  on  the  question  of  neg:li- 
gcnce.  Grybowski  v.  Erie  R.  Co.  (N.  J. 
Err.  &  App.)  98  A.  1085,  affirming 
judgment  (Sup.)  95  A.  764,  88  N.  J. 
Law,  1. 

In  action  under  federal  Employers* 
Liability  Act  for  death  of  plalntiflTs  in- 
testate, held  that  it  was  for  the  jury  to 
say  whether  he  was  engaged  in  inter- 
state commerce  and  whether  there  was- 
negligence  on  the  part  of  the  defendant 
railway.  Armbrecht  v.  Delaware,  L.  & 
W.  R.  Co.  (N.  J.)  101  A.  203. 

In  an  action  for  death  of  railroad 
employ^  who  was  killed  by  an  inter- 
state freight  train  while  stepping  out 
of  the  way  of  a  passenger  train,  wheth- 
er engineer  of  passenger  train  was  neg- 
ligent in  not  blowing  his  whistle  sooner 
than  he  did  held  for  the  jury.  San- 
tomassimo  v.  New  York,  S.  &.  W.  R. 
Co.  (N.  J.  Sup.)  105  A.  14. 

In  action  for  death  of  railroad  em- 
ploy6  killed  while  engaged  in  interstate 
commerce,  question  whether  accident 
was  caused  by  negligence  of  fellow  serv- 
ant for  which  defendant  railroad  com- 
pany was  liable  under  federal  Employ- 
ers* Liability  Act  held  for  jury.  Rus- 
sell V.  Erie  R.  Co.  (Sup.)  163  N.  Y.  S. 
893,  177  App.  Div.  13. 

In  action  for  negligently  causing 
death  of  plaintiflTs  intestate,  who  was 
kiUed  in  a  collision  between  locomotive, 
of  which  he  was  engineer,  and  caboose 
of  standing  train,  submission  to  jury  of 
question  of  defendant's  negligence  in 
operating  its  block  signal  system  held 
not  justified  under  evidence.  Lyman 
V.  Delaware  &  H.  Co.  (Sup.)  170  N. 
Y.  S.  412,  183  App.  Div.  289. 
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In  action  against  railroad  for  death 
of  messenger  boy  struck  when  standing 
with  conductor  between  two  parallel 
tracks  dose  together,  issue  of  railway's 
negligence  held  for  jury.  Davis  y. 
Sonthem  Ry.  Co.,  96  S.  E.  41,  175 
N.  C.  648,  motion  to  recall  mandate 
denied  96  S.  £.  945. 

Proximate  cause  of  death  of  railroad 
Berrant  carrying  mail  between  trains 
across  track,  who  was  struck  by  a 
backing  locomotiye  proceeding  without 
warning  signals  through  a  cloud  of 
steam,  held  for  the  jury.  Hudson  v. 
Seaboard  Air  Idne  Ry.  CJo.  (N.  C.) 
97  S.  E.  388. 

In  action  by  railroad  employ^,  claimed 
to  have  resulted  from  defective  brake, 
evidence  held  sufficient  to  take  to  jury 
question  whether  defendant  was  neg- 
ligent and  whether  such  negligence  was 
proximate  cause  of  injury.  Lnsk  y. 
White  (Okl.)  161  P.  641. 

In  action  for  death  of  a  brakeman, 
held  on  the  evidence,  that  the  negli- 
gence of  defendant,  an  interstate  car- 
rier, in  failing  to  equip  freight  cars 
with  antomatic  couplings,  as  required 
by  Federal  Safety  Appliance  Act  March 
2,  1893,  was  for  the  jury.  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Ray  (Okl.)  168  P. 
989,  certiorari  denied  38  S.  Ot.  332, 
62  L.  Ed.  927. 

In  action  for  servant's  death,  where 
eyewitness  saw  the  accident,  which 
did  not  involve  any  probability  as  to 
its  cause,  principle  that  when,  there 
are  two  or  more  probable  causes  of  an 
injury  question  should  be  submitted  to 
the  jury  did  not  apply.  York  v.  South- 
ern Pac.  Co.,  170  P.  927.  87  Or.  695, 
rehearing  denied  171  P.  567,  87  Or.  695. 

In  action  under  federal  Ehnployers' 
Liability  Act  by  dependents  of  a  sec- 
tion man  killed  by  work  train  held, 
that  defendant's  negligence  as  to  speed 
of  its  train  and  as  to  signals  given  was 
fw  the  jury.  Stool  v.  Southern  Pac. 
C3o.,  172  P.  101,  88  Or.  350. 

In  action  against  railroad  for  death 
of  employ^  in  tunnel  collision  between 
employe's  speeder  and  construction 
train,  railroad's  failure  to  have  a  light 
io  the  tunnel,  which  was  625  feet  long 
and  constructed  on  a  seven-degree 
carve,  where  its  rules  required  em- 
ployes operating  speeders  to  exercise 
caution  and  use  stop  signals,  was  im- 
properly submitted  to  jury.  Brunda(;e 
V.  Southern  Pac.  Co.  (Or.)  174  P.  1139. 

The  issue  of  fact  as  to  state  or  fed- 
eral law  governing  action  for  death  of  a 
railroad  employ^  should  be  submitted 
to  the  jury,  there  being  evidence  sus- 
ceptible of  reasonable  inference  that 
the  train  from  which  he  fell  was  not 
^saged  in  interstate  commerce.  Seyle 
▼.  Charleston  Terminal  Co.  (S.  C.)  90 
S.  E.  1016. 

Where  pleadings  and  evidence  raised 
<lue8tion8  as  to  employe's  mentality,  de- 
fendant's notice  thereof,  and  whether 
be  was  assigned  to  duties  dangerous  by 
^ttson  of  his  mental  capacity  and  epi- 


lepsy, directed  verdict  held  properly 
denied.  Young  v.  Southern  Ry.  Co. 
(S.  C.)  94  S.  B.  302. 

In  action  against  railroad  for  death 
of  servant  who  fell  from  walkway  on 
coal  chute,  whether  coal  foiling  out 
of  car  was  likely  to  rebound  from  ties 
onto  walkway  and  strike  servant,  wheth- 
er walkway  should  have  been  protected 
by  rail  or  other  device  to  secure  serv- 
ants from  rebounding  coal,  whether 
servant  fell  while  undoing  ratchet  on 
coal  car,  and  because  hit  by  falling 
coal,  whether  servant  was  engaged  in 
interstate  commerce,  and  whether  way 
of  escape  from  fall  for  servant,  con- 
templated by  railroad,  that  he  should 
hold  to  ties  or  to  small  curved  handhold, 
was  reasonably  sufSdent,  held  issues 
of  fact.  Squire  v.  Southern  Ry.  Co. 
(S.  C.)  96  S.  B.  152. 

In  action  for  death  of  servant,  or- 
dinarily the  question  of  negligence  is 
for  the  jury,  and  it  cannot  be  said 
that  railroad,  as  matter  of  law,  was 
not  negligent,  in  crushing  its  brake- 
nran  between  two  cars  attempted  to  be 
coupled,  because  conductor  did  not 
know  where  the  brakeman  was.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Cooper  (Tex. 
Civ.  App.)  191  S.  W.  579. 

In  an  action  for  death  of  a  brake- 
man,  the  judgment  would  be  reversed 
on  appeal  from  a  directed  verdict  for 
defendants  if  the  evidence,  taken  most 
favorably  to  appellant,  would  author- 
isse  men  of  reasonable  minds  to  conclude 
that  defendants'  negligence  proximate- 
ly resulted  in  death ;  and,  in  this  case, 
defendants'  negligence  in  not  properly 
inspecting  a  foreign  car  before  it  was 
placed  in  charge  of  a  train  crew  and 
plaintiff's  contributory  negligence  in 
stepping  upon  the  pin  lifter  so  asy  to 
uncouple  the  cars  were  jury  questions. 
Rowe  V.  Colorado  &  S.  R.  Co.  (Tex. 
Civ.  App.)  205  S.  W.  731. 

Whether  railroad  was  negligent  in 
maintaining  a  mail  crane  near  its  track, 
according  to  postal  regulations,  against  , 
which  the  engineer  struck  his  head 
while  lookinc^  out  of  his  cab,  held  for 
the  jury.  Southern  Pac.  Co.  v.  Berk- 
shire (Tex.  Civ.  App.)  207  S.  W.  323. 

In  action  for  death  of  locomotive  fire- 
man from  derailment  of  engine  engaged 
in  interstate  commerce,  evidence  that 
switch  point  was  in  a  condition  to  cause 
wheel  to  climb  on  top  of  rail  and  cause 
derailment  was  sufficient  to  warrant 
the  submission  to  jury  of  whether 
switch  point  was  defective.  Lancaster 
&  Wight  V.  Allen  (Tex.  Civ.  App.)  207 
S.  W.  984. 

Bvidence  held  to  present  jury  ques- 
tion whether  in  switching  cars,  due 
care  for  safety  of  employes  demanded 
that  the  air  brakes  to  the  cars  be 
coupled.  Aldread  v.  Northei;n  Pac.  Ry. 
Co.  (Wash.)  160  P.  429. 

Failure  to  sound  whistle  at  least  80 
rods  from  county  road  crossing,  as  re- 
quired by  statute,  would  not  render 
company  negligent  per  se,  as  warning 
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which  would  have  given  deceased  sec- 
tion foreman  time  to  have  avoided  col- 
lision with  freight  train  might  have 
been  sufficient,  and  whether  defendant 
failed  to  give  warning  signal  before 
train  ran  into  cut  and  in  time  to  warn 
deceased  of  his  danger  was  for  jury. 
Baird  v.  Northern  Pac.  Ry.  Co.  (Wash.) 
170  P.  1016.  Judgment  affirmed  on  re- 
hearing  173   P.    636. 

Where  brakeman  on  side  of  engine 
was  struck  by  braces  on  a  bridge  by 
reason  of  escaping  steam  hiding  bridge, 
whether  there  was  escape  of  more  than 
ordinary  amount  of  steam,  due  to  de- 
fective engine,  and  whether  that  was 
proximate  cause  of  injury,  held,  under 
evidence,  for  jury.  Ball  v.  Northern 
Pac.  Ry.  Co.  (Wash.)  173  P.  1029. 

Evidence  as  to  engineer's  negligence 
in  starting  engine  with  sudden  move- 
ment, after  slacking  it  to  permit  con- 
ductor to  uncouple  cars  to  make  fly- 
ing switch,  and  whether  engineer's 
negligence  was  cause  of  conductor's 
death,  held  to  make  a  case  for  the  jury. 
Reul  V.  Wisconsin  Northwestern  Ry. 
Co.  (Wis.)  163  N.  W.  189.    ' 

Evidence  held  to  present  question  for 
jury  whether  engineer  in  failing  to 
keep  proper  lookout  on  ^  one  side  of  the 
engine  in  the  yards  was  guilty  of  neg- 
ligence rendering  the  company  liable 
for  death  of  .another  engineer  going 
from  his  work,  and  whether  at  the 
time  of  the  accident  deceased  was  leav- 
ing? his  work  in  tlie  usual  and  ordinary 
way.  Ewig  v.  Chicago.  M.  &  St.  P. 
Ry.  Co.  (Wis.)  167  N.  W.  442. 

68.  I  nstructions.— Instruction  as  to 
damages  in  action  for  death  of  em- 
ploy6,  brought  under  federal  Employ- 
ers' Liability  Act,  though  general,  held 
not  objectionable  as  implying  that  ver- 
dict should  be  for  aggregate  of  sev- 
eral benefits  payable  at  diHerent  times, 
without  making  any  allowance  for  fact 
that  whole  amount  of  verdict  should  be 
presently  paid.  Louisville  &  N.  R. 
Co.  V.  Holloway,  38  S.  Ct.  379,  246  U. 
S.  625.  62  L.  Ed.  867,  affirming  judg- 
ment Same  v.  Holloway's  Adm'r,  181 
S.  W.  1126,  168  Ky.  262. 

In  an  action  for  the  death  of  a  rail- 
road employ^,  the  failure  to  define 
"proximate  cause"  held  error,  where 
attention  was  called  to  the  court's  fail- 
ure by  defendant's  requests  for  in- 
structions that  the  defendant  was  not 
liable  unless  it  had  been  guilty  of  neg- 
ligence that  was  the  proximate  cause 
of  the  death.  Delaware  &  Hudson 
Co.  V.  KeU,  233  F.  31,  147  O.  O.  A. 
101. 

In  an  action  for  the  death  of  a  rail- 
road brakeman,  a  portion  of  the  charge 
held  not  misleading,  as  permitting  re- 
covery for  a  defect  not  due  to  negli- 
gence, whin  construed  with  other  parts 
of  the  charge.  Pennsylvania  R.  Co. 
V.  Glas,  239  F.  256,  152  C.  O.  A.  244. 

In  action  for  death  of  brakeman, 
whom  it  was  claimed  was  struck  by 
bridge    under    which   train   waa   pass- 
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ing,  instruction  held  not  erroneous  as 
being  binding  instruction  that  he  was 
struck  by  particular  bridge,  and  a 
charge  on  the  question  of  warning  held 
to  properlj'  submit  that  issue  to  jury. 
Marland  v.  Philadelphia  &  R.  Ry.  Co., 
246  F.  91,  158  C.  C.  A.  317,  certiorari 
denied  Philadelphia  &  R.  R.  Co.  v. 
Marland,  38  S.  Ct  191,  245  U.  S.  671,  . 
62  L.  Ed.  540. 

In  action  for  death  of  employ^  court's 
statement  that  railroad  insisted  upon 
plea  of  contributory  negligence,  where 
in  fact  no  such  plea  had  been  inter- 
posed; and  an  instruction  defining  law 
of  contributory  negligence,  where  there 
was  no  evidence  of  such  negligence, 
held  not  prejudicial  to  defendant  rail- 
road. Louisville  &  N.  R.  Co.  v.  Wright 
(Ala.)  80  So.  93. 

Where  the  court  instructed  that  the 
servant  must  be  held  to  have  assumed 
all  risks  that  were  open  and  obvious 
or  of  which  he  could  have  known  by 
exercising  ordinary  care,  it  was  not 
error  to  refuse  an  instruction  that  it 
was  his  duty  to  inform  himself  of  the 
ordinary  and  obvious  hazards  of  his 
employment.  Vallery  v.  Barrett  (Colo.) 
167   P.   979. 

Where  the  court  instructed  that 
plaintiff  could  not  recover  on  a  possi- 
bility, and  that  unless  the  conclusion 
that  the  death  was  occasioned  as  alleg- 
ed was  the  only  conclusion  reasonably 
to  be  draw^n  from  the  facts,  the  jury 
should  find  for  the  master,  held,  that 
it  was  not  error  to  refuse  further  in- 
structions asked.    Id. 

Presumption  of  negligence  from  in- 
jury done  by  running  of  locomotives, 
raised  by  Gen.  St.  Fla.  1906,  §  3148, 
may  be  given  in  charge  in  case  under 
federal  Elmployers'  Liability  Act. 
LouisviUe  &  N.  It  Co.  v.  Rhoda  (Fla.) 
71  So.  309. 

In  an  action  for  the  death  of  an  en- 
gineer, held,  that  every  question  of  neg- 
ligence was  correctly  submitted.  Sa- 
vannah &  N.  W.  Ry.  V.  Roach,  91  S.  E. 
506,  19  6a.  App.  388. 

In  action  for  wrongful  death  through 
being  struck  by  railroad  train  running 
westward  on  the  east-bound  track,  in- 
struction correctly  ^tat^d  the  law  appli- 
cable to  the  facts,  and  an  instruction 
that  it  was  sufficient  to  prove  one  or 
more  of  several  acts  of  negligence  al- 
leged was  not  erroneous.  Pennsyl- 
vania Co.  V.  Stalker  (Ind.  App.)  119 
N.  B.  163. 

Instruction  as  to  matters  to  be  con- 
sidered in  estimating  damages  for 
wrongful  death  held  proper.  Griffith 
V.  Midland  Valley  R.  Co.,  166  P.  467, 
100  Kjan.  500,  certiorari  denied  Mid- 
land R.  Co.  V.  Griffith,  38  S.  Ct  12, 
245  U.  S.  653,  62  L.  Ed.  532,  and  writ 
of  error  dismissed  38  S.  Ct  133,  245 
U.   S.  033,  02  L.  Ed.  522. 

An  instruction  limiting  the  amount 
of  the  verdict  for  the  administrator 
of  a  deceased  employ^  upon  the  evi- 
dence, but  not  to  exceed  the  amount 
sued  for,  la  not  objectionable  aa  sag- 
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gesting  a  finding  except  as  warranted 
by  the  evidence.  Louisville  &  N.  R. 
Co.  V.  Thomas'  Adm'r,  185  S.  W.  840, 
170  Kj.  145,  rehearing  denied  188  S. 
W.  463. 

Where  the  only  objection  was  that 
the  master  claimed  he  was  under  no 
doty  to  the  servant,  an  instruction 
ooTering  any  duty  without  specifying 
A  particular  one  was  not  erroneous. 
Tniczynski  v.  Pennsylvania  R.  Co. 
(N.  J.)  100  A.  226. 

In  death  action  under  federal  Em- 
{doyers*  Liability  Act,  instructions  as 
to  damages  sustained  by  deceased's 
children  in  loss  of  maintenance  and 
his  care,  counsel,  etc.,  were  not  objec- 
tionable, as  not  expressly  restricted  to 
minority  of  children.  Horton  v.  Sea- 
board Air  Line  Ry.  Co.,  95  S.  B.  883, 
175  N.  C.  472,  certiorari  denied  Sea- 
board Air  Line  Ry.  Co.  v.  Horton,  39 
S.  Ct  8,  63  L.  Ed.  — 

In  action  against  railroad  for  death 
of  messenger  boy  standing  between 
tracks,  charge  on  negligence  held  errone- 
ous as  ignoring  evidence  and  omitting 
proximate  cause  as  fact  to  be  found. 
Davis  V.  Southern  Ry.  Co.,  96  S.  E. 
41,  175  N.  C.  648,  motion  to  recall 
mandate  denied  96  S.  E.  945. 

In  action  for  death  of  engineer  er- 
rors in  instructions  pointed  out  held 
to  have  probably  resulted  in  a  mis- 
carriage of  justice,  so  that  judgment 
for  plain tifif  would  be  reversed.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Lenahan 
(Okl.)  171  P.  455. 

In  action  for  death  of  engineer  in  a 
collision,  instructions  as  to  decedent's 
negligence  held  erroneous  and  mislead- 
ing, because  inapplicable  to  make  case 
presented  by  pleadings  and  evidence. 
Id. 

In  action  under   federal  Employers' 
Liability  Act  for  death  of  section  man, 
requested  instruction  that  he  must  have 
been  engaged    in   interstate    commerce 
at  moment  of  accident  was  too  narrow 
as  ignoring   condition    that    he    might 
have  been  on  his  way  to  work,  and  re- 
fusal  to    instruct    jury    to    disregard 
plaintiffs   eyidence   aa   to   defendant's 
practice  to   run    its   work   train   upon 
passing   track    and    that    it    must    be 
shown  that  deceased  was  not  idle  held 
not  error,  in  view  of  the  evidence.    Stool 
V.  Southern  Pac.  Co.,  172  P.  101,  88 
Or.  350. 

Modification  of  instruction  as  to  neg- 
ligence in   speed   of   trains   by   stating 
that  railroad  was  exi>ected  to  run  its 
trains  at  high  speed  unless  there  was 
Bome  exception  requiring  a  reasonably 
pndent  person   to   run   at  low   speed, 
and  modification  aa  to  proof  that  de- 
ceased was  engaged  in  interstate  com- 
inerce  and    was    killed    through   negli- 
S^ce  of  defendant,  held  not  erroneous. 
Id. 

In  action  for  death  of  employ^  caused 
^7  collision  in  tunnel  while  employ^ 
▼as  riding  a  speeder,  where  defendant 
interposed  defense  of  contributory  neg- 
nge&ce  and  a  rule  requiring  employes 


using  speeders  to  use  stop  signals  or 
walk  when  view  of  track  is  obscured 
was  introduced  in  evidence,  an  instruc- 
tion, restricting  jury's  consideration  of 
evidence  of  Tiolation  of  such  rule  to  the 
rate  of  speed  employ 6  was  traveling, 
held  improper.  Brundage  v.  Southern 
Pac.  Co.  (Or.)  174  P.  1139. 

A  charge  as  to  the  duty  of  the  train 
crew  having  knowledge  of  habitual  vio- 
lation of  the  rules  as  to  protecting 
lights,  but  not  making  a  breach  of  that 
duty  negligence,  held  not  error.  Dut- 
ton  y.  Atlantic  Coast  Line  R.  Co.  (S. 
C.)  88  S.  E.  263. 

In  action  for  death,  where  evidence 
showed  deceased  had  not  been  sup- 
porting his  wife  and  child,  instruction 
as  to  presumption  that  every  one  obey- 
ed the  law,  was  misleading,  and  re- 
quested instructions  that  there  could 
be  no  recovery  of  damages  which  de-  * 
ceased  might  have  recovered,  nor  for 
loss  of  society,  companionship,  or  acts 
o'f  kindness,  or  for  wounded  feelings, 
and  that  measure  of  damages  was  com- 
pensation for  actual .  pecuniary  loss 
were  improperly  refused.  Gilliam  v. 
Southern  Ry.  Co.  (S.  C.)  93  S.  E.  865. 

In  action  for  death  of  servant  of 
railroad  kUled  under  circumstances  ren- 
dering it  question  for  jury  whether 
death  was  in  interstate  commerce,  after 
submission  of  issue  to  them,  jury  should 
have  been  char^red  about  different  du- 
ties and  liabilities  of  railroad  arising 
under  two  laws,  state  and  federal, 
whichever  was  applicable.  Squire  v. 
Southern  Ry.  Co.  (S.  C.)  96  S.  E.  152. 
"In  action  for  death  of  locomotive  en- 
gineer, parts  of  charge  objected  to  held 
not  prejudicial  to  defendant  when 
charge  was  considered  in  its  entirety. 
Stricklaind  v.  Southern  Ry.  Co.  (S. 
C.)  97  S.  B.  695. 

In  action  for  death  of  railroad  em- 
ploy6,  where  there  was  no  proof  as  to 
what  portion  of  decedent's  earnings 
his  widow  and  child  might  reasonably 
have  expected  to  receive,  it  was  error 
to  instruct  that  jury  might  find  dam- 
ages to  be  net  value  of  his  earnings 
after  payment  of  his  personal  expenses 
or  might  find  damages  in  a  sum  equal 
to  the  probable  earnings  of  deceased. 
Nashville,  C.  &  St.  L.  Ry.  v.  Anderson, 
185  S.  W.  677,  134  Tenn.  666. 

In  action  for  death  of  railroad  fire- 
man, where  there  was  no  evidence  of 
defendant's  negligence,  held  that  there 
was  no  error  in  instruction  as  to  the 
proof  required  to  show  defendant  lia- 
ble. Going's  Adm'x  v.  Norfolk  &  W.  . 
Ry.  Co.,  89  S.  B.  914,  119  Va.  543. 

In  action  for  death,  instruction  stat- 
ing that  no  recovery  could  be  had  in 
case  of  contributory  negligence  was 
harmless,  where  jury,  in  answers  to 
special  interrogatories  submitting  the 
only  issues  upon  which  there  was  evi- 
dence of  negligence,  found  that  rail- 
road was  not  negligent.  Miller  v. 
Great  Northern  Ry.  Co.  (Wash.)  177 
P.  799. 

In    action   under   federal   Employers' 
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LiabiUty  Act  Apzil  22,  1908,  and  fed- 
eral Safety  Appliance  Act  April  14, 
1910,  for  brakeman's  death  by  fall  caus- 
ed by  defective  handhold,  a  question 
submitted,  whether  death  was  ^'caused 
in  whole  or  in  part  by  the  injuries  so 
sustained"  was  preferable  to  a  request- 
ed question  whether  the  death  was 
"caused  by  any  injury  suffered,  *  *  • 
or  was  it  caused  by  disease/'  Sullivan 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co..  167  N.  W.  311.  167  Wis.  518. 

69.  Judgment  In  former  action  as  bar. 
— That  an  employ^  engaged  in  inter- 
state commerce  filed  a  claim  in  confor- 
mity with  the  Michigan  Workmen's 
Compensation  Act,  pt.  6,  §  1,  and  that 
defendant  railroad  company,  in  accord- 
ance with  Michigan  Workmen's  Com- 
pensation Act,  pt.  2,  I  4,  paid  his  first 
three  weeks*  medical  expenses,  did  not 
estop  employ^  from  suing  under  the 
federal  Employers'  Liability  Act.  Wa- 
ters V.  Guile,  234  F.  532,  148  C.  C.  A. 
298. 

Bringing  of  action  under  federal  Em- 
ployers' Liability*  Act,  which  was  dis- 
missed because  employ^  was  not  engag- 
ed in  interstate  commerce,  held  not  to 
prevent  filing  of  claim  under  Illinois 
Workmen's ,  Compensation  Act.  Jack- 
son V.  Industrial  Board  of  Illinois,  117 
N.  E.  706,  280  lU.  526. 

Acceptance  of  compensation  under 
the  Workmen's  Compensation  Act  of 
Illinois  of  1911  and  the  execution  of  a 
release  after  an  injury  is  a  bar  to  any 
action  under  the  federal  Employers' 
Liability  Act  of  1908,  in  the  absence  of 
proof  that  the  release  was  not  fairly 
entered  into.  Mitchell  v.  Louisville  & 
N.  R.  Co.,  194  111.  App.  77. 

An  award  under  state  Workmen's 
Compensation  Act  to  a  railroad  em- 
ploy6  injured  in  interstate  commerce  is 
h  bar  to  action  under  federal  Employ- 
ers' Liability  Act.  Corico  v.  Smith 
(Sup.)  161  N.  Y.  a.  203,  97  Misc.  Rep. 
447,  judgment  modified  164  N.  Y.  S. 
190. 

71.  Action  for  loss  of  service.— See 
Great  Northern  Ry.  Co.  v.  Knapp,  36 
S.  Ct.  399,  240  U.  S.  464,  60  L.  Ed. 
745,  affirming  judgment  Knapp  v.  Great 
Northern  Ry.  Co.,  153  N.  W.  848,  130 
Minn.  405;  Seaboard  Air  Line  Ry.  v. 
Kenney,  36  S.  Ct.  458,  240  U.  S.  489, 
60  L.  Ed.  762,  affirming  judgment  Ken- 
ney V.  Seaboard  Air  Line  R.  Co.,  82  S. 
E.  968,  167  N.  C.  14;  Osborne  v.  Gray, 
36  S.  Ct.  486,  241  U.  S.  16,  60  L.  Ed. 
865;  Louisville  &  N.  R  Co.  v.  Stew- 
art, 36  S.  Ct.  586,  241  U.  S.  261,  60  L. 
Ed.  989,  affirming  judgment  Same  v. 
Stewart's  Adm'x,  174  S.  W.  744,  163 
Ky.  823. 

72.  Verdict.— In  action  for  negligent 
killing  of  plaintiffs  husband,  where  ev- 
idence, viewed  most  favorably  to  plain- 
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tiff,  did  not  authorize  jury's  finding  of 
specified  negligence,  verdict  was  con- 
trary to  law  and  evidence,  and  over- 
ruling of  general  grounds  for  new  trial 
was  error.  Louisville  &  N.  R.  Co.  v. 
Hixon  (Ga.  App.)  97  S.  £.  554. 

A  general  verdict  in  an  action  un- 
der the  federal  Employers'  Liability  Act 
for  wrongful  death  will  be  set  aside, 
where  the  jury  declare  in  one  findiog 
that  the  accident  would  have  happened 
though  decedent  had  not  been  negli- 
gent, and  in  another  that  his  negli- 
gence contributed  to  it,  and  it  does  not 
appear  that  any  deduction  was  made  on 
that  account.  Pyles  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  155  P.  788,  97  Kan. 
455. 

73.  Waiving  objections.- Although 
pleadings  in  action  against  railroad  for 
wrongful  death  of  employ^  did  not  bring 
case  within  federal  Employers'  Liability 
Act,  but  evidence  admitted  without  ob- 
jection did,  defendant  had  not  waived 
its  right  to  object  that  plaintiff  could 
not  maintain  the  action  under  state 
statute.  Denver  &  R.  G.  R.  Co.  v.  Wil- 
son (Colo.)  163  P.  857. 

In  action  under  federal  Employers' 
Liability  Act  for  death  of  section  man 
killed  by  train,  any  variance  as  to 
where  he  was  going  at  time  of  accident, 
in  view  of  defendant's  failure  to  object 
as  required  by  L.  O.  L.  |  97,  was  waiv- 
ed. Stool  V.  Southern  Pac.  Co.,  172 
P.  101,  88  Or.  350. 

CITED    WITHOUT   DEFINITE 
APPLICATION 

Chesapeake  &  O.  R.  Co.  v.  De  At- 
ley,  36  S.  Ct.  564,  60  L.  Ed.  1016; 
Chicago  &  N.  W.  R.  Co.  v.  Bower, 
36  S.  Ct.  624,  60  L.  Ed.  1107;  Wil- 
son V.  New,  37  S.  Ct.  298,  61  L. 
Ed.  755,  L.  R.  A.  191 7E,  938,  Ann. 
Cas.  1918A,  1024;  Andrews  v.  Vir- 
ginian Ry.  Co.,  39  S.  Ct.  101,  63  L. 
Ed.  — ;  Delaware  &  Hudson  Co.  v. 
Ketz  (C.  C.  A.)  233  F.  31;  Caro- 
lina, C.  &  O.  By.  Co.  V.  Stroup  (C.  C. 
A.)  239  F.  75;  Kansas  City,  C.  &  S. 
Ry,  Co.  V.  Shoemaker  (C.  C.  A.)  245 
F.  117;  Chesapeake  &  O.  Ry.  Co.  v. 
Charlton  (C.  C.  A.)  247  F.  34;  Atlantic 
Coast  Line  R.  Co.  v.  Selden  (C.  C.  A.) 
249  F.  122;  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  McGuffey  (C.  C.  A.)  252 
P.  25;  Lehigh  Valley  R.  Co.  v.  Pid- 
cock  (C.  C.  A.)  252  F.  475;  People  of 
Porto  Rico  V.  American  R.  Co.  of  Por- 
to Rico  (C.  C.  A.)  254  P.  369;  U.  S. 
V.  United  Shoe  Machinery  Co.  (D.  C.) 
284  F.  127;  Collins  v.  Erie  R.  Co.  (D. 
C.)  245  F.  811;  Oliver  v.  Seaboard  Air 
Line  Ry.  (D.  C.)  250  F.  652;  Day 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  208 
m.  App.  351;  Dime  Savings  &  Trust 
Go.  y.  Watson,  208  lU.  App.  382. 
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§  8658.  (Act  April  22,  1908,  c.  149,  §  2.)     Railroads'  liabiUty  to 
employes  in  Territories^  etc. 


See  U.  S.  y.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127. 

Defenses^— Under  this  section  the 
fellow-servant  rule  is  abrogated,  though 
assumption  of  risk  is  preserved  but  a 
seirant  does  not  assume  risks  of  a 
fellow  servant's  negligence.  Elliott  v. 
lUinois  Cent  R.  Co.  (Miss.)  71  So. 
741. 

"Next  of  kin."— A  ruUng  of  a  sUte 
court  that  the  "next  of  kin"  are  the 
legitimate  children  of  the  same  moth- 
er, who  is  dead,  negatives  any  right 
to  trace  the  parentage  to  the  father. 
Seaboard  Air  Line  By.  v.  Kenney,  36 


S.  Ot  468,  240  U.  S.  489,  60  L.  Ed. 
762,  affirming  judgment  Kenney  v.  Sea- 
board Air  Line  R.  Co.,  82  S.  E.  968, 
167  N.  C.  14. 

Jury  question.— Under  this  section  in 
an  express  messenger's  action  for  in- 
juries, whether  a  truck  left  before  the 
door  oi  the  car  was  moved  by  an  em- 
ploy6  of  defendant  held  for  the  jury. 
Chapman  v.  United  States  Express  Co. 
(Mich.)  159  N.  W.  308. 

Cited  without  definite  application, 
Virginian  By.  Co.  v.  Linkous  (C.  C.  A.) 
230  F.  88. 


§  8659.  (Act  April  22,  1908,  c.  149,  §  3.)'    Contributory  negligence 
of  employe. 


See  U.  S.  V.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127;  BedeU  v.  BalU- 
mote  &  O.  B.  Co.  (D.  C.)  245  F.  788. 

i.  Contributory  negligence— In  gen- 
eral.^Under  federal  Employers'  Lia- 
bility Act,  contributory  negligence  is 
Bot  absolute  defense.  Cincinnati,  N. 
0.  &  T.  P.  By.  Co.  V.  Hall,  243  F.  76,' 
155  C.  C.  A.  606;  Chapman  v.  United 
SUtes  Express  Co.  (Mich.)  159  N.  W. 
308;  Yoakum  v.  Lusk  (Mo.  App.)  193 
S.  W.  635;  Bridges  v.  St.  Louis- San 
Francisco  By.  Co.  (Mo.  App.)  199  S. 
W.  572;  Scarlett  v.  Delaware,  L.  &  W. 
R.  Co.,  118  N.  E.  513,  222  N.  Y.  155, 
reversing  judgment  153  N.  Y.  S.  51, 
167  App.  Div.  324,  reargument  denied 
118  N.  B.  1076,  222  N.  Y.  643;  Chica- 
go, R.  I.  &  P.  By.  Co.  V.  Ward  (Okl.) 
173  P.  212,  certiorari  granted  39  S.  Ct. 
10,  63  L.  Ed.  — ;  Morata  v.  Oregon- 
Washington  B.  &  Nav.  Co.,  170  P. 
291,  87  Or.  219;  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Morgan,  201  S.  W. 
128, 139  Tenn.  27. 

The  comparative  negligence  rule  es- 
tablished by  the  Employers'  Liability 
Act  is  not  applicable  to  the  case  of  a 
rear  brakeman  who,  after  going  back  to 
^pal  a  train  approaching  from  the 
rear,  remained  in  the  caboose  until  a 
collision  occurred;  his  negligence  being 
the  sole  cause  of  the  injury.  Great 
Northern  By.  Co.  v.  Wiles,  36  S.  Ct. 
406,  240  U.  S.  444,  60  L.  Ed.  732,  re- 
versing judgment  Wiles  v.  Great  North- 
ern By.  Co.,  147  N.  W.  427,  125  Minn. 
348. 

While   this    section    and    Comp.    St 

1916,  I  8508,   are   intended  to  abolish 

the  fellovF-servant    doctrine,    they    are 

not  intended  to  afford  relief  where  one's 

"^iary  is  due  solely  to  his  own  reckless 

wd  indifferent  conduct.    Virginian  By. 

Co.  V.  Linkous  (C.  C.  A.)  230  F.  88. 

That  a  brakeman,  injured  in  stepping 

OD  a  piece  of  slag  as  he  alighted  from  a 

moving  train,  might  have  seen  the  slag, 

does  not  put  in  operation  the  doctrine 

of  assumption  of  risk,  but  affects  the 

QQestion    of     contributory     negligence. 

Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v. 


Thompson,  236  F.  1,  149  C  C.  A.  211. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  a  recovery  for 
injuries  to  a  servant  is  not  defeated  by 
proof  of  his  negligence,  unless  it  is 
shown  that  such  negligence  was  the  sole 
cause  of  his  injury.  Southern  By.  Co. 
vs  Mays,  239  F.  41,  152  C.  C.  A.  91. 

Wnere  conductor  of  a  yard  locomotive 
directed  crew  not  to  move  engine  until  a 
special  had  passed,  plaintiff  had  a  right 
to  assume  obedience,  and  he  might  go 
upon  track  without  taking  additional 
precaution  against  movement  of  engine 
until  the  appointed  time.  Southern  By. 
Co.  V.  Fisher  (Ala.)  74  So.  580. 

Bailway  employes,  unless  otherwise 
advised,  have  a  right  to  assume  without 
investigation  that  the  company  main- 
tains a  reasonably  safe  roadway. 
Mathews  v.  Alabama  Great  Southern 
B.  Co.  (Ala.)  76  So.  17. 

Employ^  cannot  presume  that  his  fel- 
low employ^  will  do  his  duty,  nor  create 
or  consent  to  creation  of  defect  and  hold 
master  answerable  in  damages  for  any 
injuries  caused  thereby,  and  there  can 
be  no  recovery  for  death  of  employ^  due 
to  injuries  received  while  walking  on 
pile  of  lumber  which  it  was  his  duty  to 
stack,  where  he  stacked  it  negligently 
and  walked  on  it  knowing  its  condition 
and  attendant  dangers.  Munson  S.  S. 
Line  v.  Harrison  (Ala.)  76  So.  446. 

"Contributory  negligence"  is  such  act 
or  omission  on  part  of  plaintiff  as,  with 
defendant's  negligence,  causes  an  in- 
jury. Arizona  Eastern  B.  Co.  v.  Bryan 
(Ariz.)  157  P.  376. 

Since  the  Employers'  Liability  Act 
provides  that  nothing  less  than  sole 
negligence  of  employ^  injured  will  bar 
action  for  damages,  answer  setting  up 
plaintiff's  contributory  negligence  as 
complete  and  not  partial  bar  constitutes 
no  defense.  Superior  &  Pittsburg  Cop- 
per Co.  V.  Tomich  (Ariz.)  165  P.  1101, 
1185. 

The  violation  of  rules  limiting  the 
speed  of  trains  is  negligence  per  se, 
which  bars  a  recovery  under  federal 
Employers'  Liability  Act  by  an  engineer 
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injured  as  a  consequence  thereof,  except 
as  to  such  compensation  as  'is  allowed 
by  the  federal  statute  for  the  proportion 
attributable  to  the  negligence  of  the 
railroad  company.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Stewart  (Ark.)  187  S.  W. 
920. 

Under  the  federal  Employers*  Liability 
Act  and  under  the  rules  of  defendant 
railroad  requiring  locomotives  to  be  in 
good  repair  before  leaving  the  engine 
house  for  road  service,  held  an  engine 
fireman  was  under  no  duty  to  make  an 
inspection  to  discover  the  defective  con- 
dition of  an  engine  before  taking  it  out 
of  house;  but  his  failure  to  observe  de- 
fects and  danger  discoverable  by  a  man 
of  ordinary  prudence  and  care  in  the 
performance  of  his  duties  precludes  a 
recovery  by  him  for  injuries  capsed  by 
such  defects,  notwithstanding  that  he 
was  under  no  duty  to  inspect  such  en- 
gine before  taking  it  out.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Howard,' 188  S. 
W.  14,  124  Ark.  588. 

Foreman  of  car  repair  crew  cannot  ' 
suspend  rule  of  employer,  made  for  pro- 
tection of  such  repairers,  requiring 
them,  before  going  under  car  to  work, 
to  post  signal  flag,  so  as  to  relieve  from 
contributory  negligence  one  of  them  dis- 
regarding it.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Steel  (Ark.)  197  S.  W.  288. 

As  defense  of  contribuory  negligence 
is  open  to  a  defendant  in  a  servant's 
action  for  injuries  under  federal  Em- 
ployers* Liability  Act,  instructions  de- 
priving defendant  of  this  defense  were 
erroneous.  Smithson  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (CaL)  162  P.  111. 

In  servant's  action  under  federal  Em- 
ployers' Liability  Act,  that  he  selected 
the  more  dangerous  way  of  leaving  his 
cab  would  not  prevent  recovery;  con- 
tributory negligence  only  causing  dimi- 
nution of  damages.  Macon,  D.  &  S.  R. 
Co.  v.  Musgrove,  89  S.  E.  767,  145  Ga. 
647. 

In  servant's  action  under  federal  Em- 
ployers' Liability  Act  as  amended  in 
1910,  though  plaintiff  had  choice  of  two 
ways  of  getting  out  of  his  car,  his  fail- 
ure to  select  safest  one  does  not  prevent 
recovery  for  injuries  resulting  from  se- 
lecting more  dangerous  one.    Id. 

Plaintiff,  a  conductor  injured  in  the 
nighttime  when  stepping  off  an  engine 
by  the  construction  of  switch  tracks  too 
near  the  main  tracks,  held  not  negligent 
in  failing  to  notice  conditions.  Wilson 
V.  Baltimore  &  O.  R  Co.,  194  111.  App. 
491. 

The  law  does  not  impose  upon  one  to 
anticipate  the  negligence  of  another,  as 
it  is  presumed  that  every  person  will 
properly  perform  the  duty  which  is  en- 
joined upon  him  by  law  or  imposed  by 
contract.  Koepke  v.  Chicago,  R.  I.  & 
P.  Ry.  Co..  200  111.  App.  247. 

In  an  action  for  injuries  sustained  and 
death  due  thereto,  where  such  injuries 
were  the  result  of  the  negligence  of  a 
coemploy6  of  the  deceased  while  en- 
gaged in  interstate  commerce,  held,  th^t 
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recovery  was  allowable,  although  the 
negligence  of  the  deceased  may  have 
materially  contributed  to  his  injuries 
and  would  diminish  the  amount  of  re- 
covery. Warren  v.  Jackson,  204  IlL 
App.  576. 

A  railroad  engineer  could  not  recover 
for  injury  in  a  collision  caused  by  his 
negligent  violation  of  employer's  rules, 
where  he  knew  of  physical  conditions  in 
time  to  have  prevented  accident,  had  he 
obeyed  such  rules.  Rask  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Kan.)  173  P.  1066. 

A  locomotive  fireman  who  voluntarily 
declined  to  use  a  safe  place  and  method 
provided  to  attach  lights  to  the  rear  of 
the  tender,  and  selected  another  route, 
did  so  at  his  peril.  Louisville,  H.  &  St. 
L.  Ry.  Co.  V.  Wright,  185  S.  W.  861, 
170  Ky.  230. 

Railroad  employes  engaged  in  repair- 
ing tracks  must  watch  for  and  know  the 
time  of  the  passing  of  trains;  but  a 
track  repairer,  acting  as  ordinarily 
careful  man  under  the  circumstances 
when  attempting  to  escape  danger  from 
approaching  train,  was  not  guilty  of 
contributory  negligence.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Jones'  Adm'r, 
186  S.  W.  897,  171  Ky.  11. 

A  rule  of  defendant  railroad  requiring 
employ 6  to  put  up  blue  lights  in  making 
repairs  between  cars  held  not  to  apply 
to  decedent's  act  in  going  between  two 
cars,  60  that  his  failure  to  put  up  such 
lights  was  not  negligence;  and  contribu- 
tory negligence  of  railroad  employ^  in 
passing  between  cars  held  not  the  sole 
cause  of  death  so  as  to  preclude  recov- 
ery under  federal  Employers'  Liability 
Act  for  the  contributory  negligence  of 
decedent  will  not  relieve  defendant  rail- 
road from  liability  if  it  was  guilty  of 
negligence.  Norfolk  &  W.  Ry.  Co.  v. 
Short's  Adm'r,  188  S.  W.  786,  171  Ky. 
647. 

Failure  of  a  car  inspector  to  put  up  a 
blue  flag,  as  required  by  a  rule  of  the 
railroad,  when  under  or  between  cars, 
does  not  bar  recovery,  especially  where 
the  rule  was  habitually  disregarded, 
with  the  acquiescence  of  superior  em- 
ployes. Louisville  &  N.  R.  Co.  v, 
Payne's  Adm'r,  197  S.  W.  928,  177  Ky. 
462. 

Member  of  section  gang  removing 
earth  from  track  held  not  negligent  in 
assuming  southbound  train  which  he 
heard  was  on  proper  track.  Louisville 
&  N.  R.  Co.  V.  Asher's  Adm'r,  198  S. 
W.  548,  178  Ky.  67. 

In  action  for  personal  injury  received 
in  effort  to  save  a  car  from  danger  aris- 
ing from  negligence  of  another,  there 
could  be  no  recovery  where  injured  per- 
son exposed  himself  recklessly,  or  failed 
to  exercise  ordinary  care  under  circum- 
stances. Mathis  V.  Kansas  City  South- 
ern Ry.  Co.,  74  So.  172,  140  La.  855. 

Brakeroen  on  freight  cars  provided 
with  automatic  couplers,  who,  after  a 
coupler  failed  to  recouple  moving  cars, 
went  between  them,  had  his  foot  caught 
in  a  guard  rail,  and  was  injured,  was 


Ch.E) 


LIABILITY  FOB  INJUBIB8  TO  EMPLOY^ 


§  8659 


guilty  of  contribntory  negligence,  de- 
featinf  his  recovery.  Swasey  ▼.  Maine 
Cent  R.  Co.,  98  A.  706,  115  Me.  215. 

Failure  of  fireman  of  traction  com- 
pany to  learn  of  and  report  defective 
condition  of  boiler  tubes  discovered  by 
his  brother,  another  employ^,  was  not 
oontribntory  negligence  to  be  considered 
by  jury  in  estimating  fireman's  damages 
from  explosion.  Capital  Traction  Co. 
T.  McKeon.  103  A.  314,  132  Md.  79. 

A  master  has  right  to  expect  servant 
to  be  alert  to  inform  himself  of  existing 
conditions,  and  is  not  liable  for  injury 
resulting  from  servant's  unjustifiable 
ignorance,  or  called  upon  to  anticipate 
every  possible  accident.  Gaines  v. 
Grand  Trunk  Ry.  Co.  of  Canada  (Mich.) 
159  N.  W.  542. 

That  a  freight  conductor  did  not  walk 
directly  across  the  main  track  in  going 
from  the  yard  office  to  a  train  did  not 
defeat  his  action  under  federal  Employ- 
ers' Liability  Act;  being  mere  evidence 
of  contributory  negligence.  Kippen- 
brock  v.  Wabash  R,  Co.,  194  S.  W.  50, 
270  Mo.  479. 

Foreman  in  charge  of  switching  oper- 
ation, injured  by  being  caught  between 
ooal  bin  and  car,  due  to  car  nearing 
coal  bin  in  rounding  curve,  held  negli- 
gent. Morris  v.  Pryor  (Mo.)  198  S.  W. 
817. 

A  brakeman,  carrying  a  lantern 
throwing  a  light  five  feet,  was  author- 
ized to  assume,  when  boarding  a  freight 
in  the  nighttime,  that  the  right  of  way 
was  clear  of  obstructions.  Laughlin  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.) 
205S.W.3. 

Section  men  whose  business  is  to 
work  upon  and  repair  tracks  on  which 
trains  are  being  run  are  supposed  to 
look  to  their  own  safety  and  keep  out  of 
the  way.  Koukoiiris  v.  Union  Pac.  R. 
Co.,  186  S.  W.  545,  193  Mo.  App.  495. 

CJontributory  negligence  of  an  injured 
iervant  is  no  bar  to  recovery  where  neg- 
ligence for  which  employer  was  respon- 
sible was  also  a  proximate  cause  of  in- 
jury. Id. 

Under  the  federal  Employers'  Liabil- 
ity Act,  no  degree  of  negligence  of  an 
iojored  servant,  however  gross  or  proxi- 
mate as  a  matter  of  law,  can  bar  a  re- 
covery. Brightwell  v.  Lusk  (Mo.  App.) 
180  S.  W.  413. 

,  Where  servant  was  working  under 
immediate  direction  of  foreman,*  held, 
that  recovery  could  not  be  denied  on 
theory  that  servant  did  not  take  sufB- 
aept  precautions  to  prevent  accident. 
Bridges  v.  St.  Louis-San  Francisco  Ry. 
Co.  (Mo.  App.)  199  S.  W.  572. 

Under  federal  Employers*  Liability 
^ct,  contributory  negligence  of  a  switch- 
°»*n  does  not  preclude  recovery  for  his 
^^th,  where  the  master  carrier  is  also 
JfgUgent.  Buschalewski  v.  New  York 
C<nt.  R.  Co.  (Sup.)  173  N.  Y.  S.  506. 
.  Contributory  negligence  is  not  defense 
IB  an  action  against  railroad  to  recover 
J^Biages  on  account  of  negligence  under 
^fiueral  Employers'  Liability  Act,  and  it 
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cannot  be  taken  into  consideration  on 
motion  for  nonsuit.  Davis  v.  Southern 
Ry.  Co.,  96  S.  E.  41,  175  N.  C.  648,  mo- 
tion to  recall  mandate  denied  96  S.  £. 
945. 

Doctrine  of  last  clear  chance  as  be- 
tween master  and  servant  does  not  ap- 
ply where  their  negligence  is  concurrent, 
but  presupposes  the  previous  negligence 
of  the  servant,  and  liability  is  imposed 
upon  the  idea  that,  notwithstanding 
such  negligence,  the  master  has  the  last 
opportunity  of  avoiding  the  injury. 
Hudson  V.  Seaboard  Air  Line  Ry.  Ck). 
(N.  C.)  97  S.  E.  388. 

Before  the  question  of  contributory 
negligence  can  arise,  primary  negligence 
of  defendant  must  be  shown.  Missouri, 
K.  &  T.  Ry.  Co.  V.  Lenahan  (Okl.)  171 
P.  455. 

Servant  has  a  right  to  assume  that  his 
employer  has  furnished  him  a  safe  place 
to  work  and  has  provided  him  with  safe 
appliances  with  which  to  work.  Wichi- 
ta Falls  &  N.  W.  Ry.  Co.  v.  Davern 
(Okl.)  177  P.  909. 

Where  it  was  no  part  of  a  servant's 
duty  to  place  standards  in  the  sockets 
on  flat  cars  on  which  rails  were  loaded, 
he  was  not  required  to  use  even  ordina- 
ry care  to  ascertain  whether  the  stand- 
ards were  in  place.  Hargrove  v.  Gulf, 
C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  202 
S.  W.  188. 

Where  railroad  permitted  unusually 
wide  car  to  be  hauled,  and  negligently 
allowed  it  to  stand,  so  that  it  would 
sweep  any  person  fron>  side  ladder  of 
car  on  adjacent  track,  brakeman's  con- 
tributory negligence  held  not  to  bar  re- 
covery for  injuries.  Sanderson  v.  Bos- 
ton &  M.  R.  R.  CV^t.)  101  A.  40. 

Railroad  brakeman,  accustomed  to 
cars  of  certain  width,  who,  while  riding 
on  side  ladder,  saw  that  his  own  car 
was  approaching  car  of  unusual  width, 
and  endeavored  to  escape,  is  not  respon- 
sible for  exercise  of  the  coolest  judgment 
while  in  such  dangerous  situation.    Id. 

Contributory  negligence  is  a  matter  of 
conduct.  Houston's  Adm'x  v.  Seaboard 
Air  Line  Ry.  (Va.)  96  S.  E.  270. 

In  action  for  death  of  section  foreman 
brought  under  federal  Employers'  Lia- 
bility Act,  negligence  of  deceased  was 
no  defense,  but  his  negligence  was  to  be 
compared  with  any  negligence  of  defend- 
ant. Baird  v.  Northern  Pac.  Ry.  Co. 
(Wash.)  170  P.  1016,  judgment  affirmed 
on  rehearing  173  P.  636. 

A  railroad  company  is  not  liable  for 
death  of  an  employ^  due  wholly  to  con- 
tributory negligence  or  mere  accident. 
Hull  V.  Virginian  Ry.  Co.  (W.  Va.)  88 
S.  E.  1060. 

2. Conflicting  state  reguiatfon.— 

In  railroad  servant's  action  for  inju- 
ries under  federal  Employers'  Liability 
Act,  the  statute  affords  controlling  rule 
of  liability,  and  question  of  assumption 
of  risk  of  negligence  of  fellow  servant 
must  be  determined  in  accord  with  pro- 
visions of  federal  statutes  and  federal 
decisions    construing    them.    Jones    v. 
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Norfolk  Southern  R.  Co.  (N.  C.)  97  S. 
E.  48. 

In  action  for  death  of  engineer  aris- 
ing under  federal  Employers'  Laability 
Act,  Const.  Okl.  art.  23,  §  6,  changing 
the  comnion^aw  rule  as  to  contributory 
negligence,  is  inapplicable.  Missouri, 
K.  &  T.  Ry.  Co.  V.  Lenahan  (Okl.)  171 
P.  455. 

Under  state  law  no  recoTcry  could  be 
had  for  death  of  section  foreman  in  a 
collision  between  car  and  freight  train 
where  deceased  was  negligent.  Baird 
V.  Northern  Pac.  Ry.  Co.  (Wash.)  170 
P.  1016,  judgment  affirmed  on  rehear- 
ing 173  P.  636. 

3. Distinction  between  contribu- 
tory'negiigence  and  assumed  ri8k.F— See 
Cross  V.  Chicago,  B.  &  Q.  R.  Co.  (Mo. 
App.)  186  S.  W.  1130;  Chesapeake  & 
O.  Ry.  Co.  V.  Meadows  (Va.)  89  S.  E. 
244. 

Contributory  negligence  involves  the 
notion  of  fault  or  breach  of  duty  on 
the  part  of  the  employ^,  while  assump- 
tion of  risk  may  be  present  notwith- 
standing the  exercise  of  reasonable 
care  on  his  part.  Cetola  v.  Lehigh  Val- 
ley R.  Co.  (N.  J.)  99  A.  310. 

Distinction  between  "contributory 
negligence'*  and  "assumption  of  risk'* 
is  that  contributory  negligence  implies 
fault  or  breach  of  duty  on  part  of  in- 
jured servant,  while  assumption  of 
risk  is  assumption  by  employ^  of  risk 
of  dangers  known  or  obvious  to  him  as 
incident  to  his*  employment.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Cooper  (Tex.  Civ. 
App.)  191  S.  W.  579.  ' 

4.  —  Proximate  oause^F— Railroad's 
painter,  injured  in  course  of  employ- 
ment in  interstate  commerce  by  inhal- 
ing paint  mist  from  paint  gun,  could 
not  recover  against  road  if  his  injur; 
was  caused  solely  by  his  own  negli^ 
gence  and  not  by  its.  Baltimore  &  O. 
R.  Co.  V.  Branson,  98  A.  225,  128  Md. 
078. 

Where  a  freight  train  conductor, 
without  authority  from  yardmaster  to 
use  a  track  and  without  examination  of 
such  track  to  see  if  it  was  clear,  stood 
on  the  rear  end  of  the  engine  to  show  a 
liftht  in  backing  down  such  track,  his 
own  negligence  was  the  proximate 
cause  of  his  death  in  a  collision  with 
cars  standing  on  such  track,  and  recov- 
ery cannot  be  had  under  the  federal 
Employers'  Liability  Act.  Gillis  v.  New 
York,  N.  H.  &  H.  R.  Co.,  113  N.  B. 
212,  224  Mass.  541. 

In  an  action  for  death  of  brakeman 
while  under  a  car  making  repairs, 
negligence  of  the  brakeman  in  long  de- 
laying to  make  such  repairs  must  be 
regarded  as  a  remote  and  not  a  proxi- 
mate cause  of  the  injury;  it  being 
superseded  in  the  chain  of  events  by 
negligence  of  the  engineer  starting  the 
engine  without  signal.  Haines  v.  Chi- 
cago, R.  I.  VSk  P.  Ry.  Co.,  185  S.  W. 
1187,  193  Mo.  App.  453. 

If  railroad   brakeman's  jumping   out 
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of  freight  car  with  weak  ankle  alone 
caused  his  injury,  and  it  was  not  pro- 
duced in  any  way  by  hole  negligently 
left  in  right  of  way  by  road,  brakeman 
could  not  recover  anything  under  fed- 
eral Employers'  liability  Act.  Wins- 
low  V.  Missouri,  K.  &  T.  Ry.  Co.  (&Io. 
App.)  192  S.  W.  121. 

Where  brakeman's  injury  did  not  re- 
sult from  act  done  in  disobedience  of 
company's  rule,  but  was  caused  by  com- 
pany's negligence  with  which  violation 
of  rule  had  no  proximate  connection, 
he  might  recover.  Missouri,  El  &  T. 
Ry.  Co.  V.  Taylor  (Okl.)  170  P.  1148. 

5.  — -  Diminution  of  damageSd— The 

federal  Employers'  Liability  Act  limits 
effect  of  contributory  negligence  to 
reduction  of  damages.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Hall,  243  F.  76, 
155  C.  C.  A.  606;  Western  Ry.  of  Ala- 
bama V.  May  (Ala.)  72  So.  641;  South- 
ern Ry.  Co.  V.  Fisher  (Ala.)  74  So. 
580;  Porter  v.  Louisville  &  N.  R.  Co. 
(Ala.)  78  So.  375;  Lincoln  v.  Pryor,  199 
lU.  App.  228;  Koepke  v.  Chicago,  R.  I. 
&  P.  Ry.  Co..  200  111.  App.  247;  Rob- 
erts V.  Cleveland,  C,  C.  &  St  L.  Ry. 
Co.,  202  m.  App.  480,  judgment  af- 
firmed 117  N.  E.  97,  279  111.  493;  Sells 
V.  Gft-and  Trunk  Western  Ry.  Co.,  206 
111.  App.  45;  Meier  v.  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.,  206  111.  App.  285; 
Northern  Trust  Co.  v.  Grand  Trunk 
Western  R.  Co.,  207  HI.  App.  11;  Van- 
dalia  R.  Co.  v.  Kendall  (Ind.  App.)  119 
N.  E.  816;  Thomas  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  168  P.  322,  101  Kan. 
528;  Louisville  &  N.  R.  Co.  v.  Thom- 
as' Adm'r,  185  S.  W.  840,  170  Ky.  145, 
rehearing  denied  188  S.  W.  463,  171 
Ky.  471;  Lexington  &  B.  Ry.  Co.  v. 
Smith's  Adm'r,  188  S.  W.  1091,  172 
Ky.  117;  Illinois  Cent.  R.  Co.  v.  Skin- 
ner's Adm'x,  197  S.  W.  552,  177  Ky. 
62,  certiorari  denied  Same  v.  Skinner, 
38  S.  Ct.  333,  62  L.  Ed.  928;  Louis- 
ville &  N.  R.  Co.  V.  MuUins'  Adm'x, 
203  S.  W.  1058,  181  Ky.  148;  Clement 
V.  Maine  Cent.  R.  Co.,  102  A.  559,  117 
Me.  45;  Baltimore  &  O.  R.  Co.  v.  Bran- 
son, 98  A.  225,  128  Md.  678;  Collins  v. 
Michigan  Cent.  R.  Co.  (Mich.)  159  N. 
W.  535;  Newkirk  v.  Pryor  (Mo.  App.) 
183  S.  W.  682;  Winslow  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.  App.)  192  S.  W. 
121;  McAuliffe  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (Sup.)  158  N.  Y.  S.  922, 
172  App.  Div.  597;  De  Maria  v.  New 
York  Cent.  R.  Co.  (Sup.)  168  N.  Y.  S. 
292,  180  App.  Div.  573;  O'Neill  v.  Erie 
R.  Co.  (Sup.)  169  N.  Y.  S.  1008,  182 
App.  Div.  729;  Pennsylvania  Co.  v. 
Wasson,  3  Ohio  App.  458;  Kansas  City, 
M.  &  O.  Ry.  CJo.  V.  Costa  (Okl.)  170 
P.  892;  Dickinson  v.  Granbery  (Okl.) 
174  P.  770;  Stool  v.  Southern  Pac.  Co.. 
172  P.  101,  88  Or,  350;  Falyk  v.  Penn- 
sylvania R.  Co.,  100  A.  961,  256  Pa. 
397;  Robie  v.  Boston  &  M.  R.  R.  (Vt.) 
100  A.  925;  Miller  v.  Great  Northern 
Ry.  Co.  (Wash.)  177  P.  799;  Ewig  ▼. 
Chicago.  M.  &  St.  P.  Ry.  Co.  (Wie.) 
167  N.  W.  442. 
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6.—  Violation  by  oarrlor  of  statute 

for  safety  of  employed— Under  federal 
Employers'  Liability  Act,  defense  of 
contributory  negligence  is  abolished  if 
railroad's  failure  to  comply  with  any 
of  safety  acts  was  proximate  or  con^ 
tribatius  cause  6t  injury.  LouidviUe 
k  N.  R.  Go.  T.  Blankenship  (Ala.)  74 
So.  960;  E.  L.  Bruce  Co.  ▼.  Yax  (Ark.) 
199  S.  W.  535;  Wagner  ▼.  Chicago,  B. 
I.  &  P.  Ry.  Co.,  200  m.  App.  305, 
judgmeot  affirmed  115  N.  E.  201.  277 
El.  114;  Davidson  v.  Peoria  &  P.  U. 
Ry.  Co.,  203  111.  App.  498;  Lemee  t. 
Texas  &  P.  Ry.  Co.,  75  So.  676,  141 
La.  769;  Christy  y.  Wabash  R.  Co. 
(Mo.  App.)  191  S.  W.  241;  Potter  v. 
Los  Angeles  &  S.  L.  R.  Co.  (Neb.)  177 
P.  933. 

fiecovery  may  be  had  under  Employ- 
ers' Liability  Act  where  employe's  con- 
tribatory  negligence  and  railroad's  vio- 
lation of  safety  appliance  acts  are  con- 
current proximate  causes  in  view  of 
this  section  and  Comp.  St.  1916,  |  8657. 
Spokane  &  L  E.  R.  Co.  v.  Campbell, 
36  S.  Ct.  683,  241  U.  S.  497,  60  L.  Ed. 
1125,  affirming  judgment  217  F.  518, 
133  C.  0.  A.  370. 

Violation  of  Hours  of  Service  Act, 
exdades  defense  of  contributory  neg- 
ligence, in  action  by  employ^  for  in- 
juries received  after  rest  of  fourteen 
hours,  if  breach  of  act  contributed  to 
the  injury.  Baltimore  &  O.  R.  Co.  v. 
Wilson,  37  S.  Ct.  123,  242  U.  S.  295,  61 
L.  Ed.  312,  affirming  judgment  Wilson 
T.  Baltimore  &  O.  R.  Co.,  194  lU.  kpp. 
491. 

Under  Employers'  Liability  Act  April 
^,  190S,  and  Safety  Appliance  Act 
March  2,  1893,  contributory  negligence 
held  not  a  defense,  nor  to  diminish 
dflffl&Ses,  if  failure  to  have  power  brake 
of  engine  in  working  order  contribut- 
ed in  whole  or  in  part  to  employe's 
death.  Union  Pac.  R.  Co.  v.  Huxoll,  38 
S.  Ct  187,  245  U.  S.  535,  62  L.  Ed. 
455,  affirming  judgment  Huxoll  v.  Union 
Pac,  R.  Co.,  155  N.  W.  900,  99  Neb. 
170. 

Under  Safety  Appliance  Act,  this 
section,  and  Comp.  St.  1916,  §  86G0,  ac- 
tion by  a  switchman  who  went  between 
cars  to  effect  a  coupling,  the  automatic 
coupler  being  defective,  cannot  be  de- 
feated on  ground  of  contributory  neg- 
%nce.  St.  Louis  Merchants'  Bridge 
Terminal  Ry.  CJo.  v.  Schuerman,  237 
P.  1, 150  C.  C.  A.  203. 

In  this  section,  words  "any  statute" 
held  to  mean  another  federal  statute, 
^^  not  statutes  of  a  state.  Smith- 
son  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 
(Cal.)  162  P.  111. 

Hailroad  operating  standard  logging 
cars,  excepted  under  federal  Safety 
Appliance  Act  from  requirement  of  air 
^ahes,  is  not  precluded  by  absence  of 
avch  brakes  from  setting  up  contribu- 
tory negligence  as  defense  to  employe's 
action  for  injury.  Ma  this  v.  Kansas 
City  Southern  Ry.  Co.  (La.)  74  So.  172. 

^   brakeman*8    action    for    injuries 


from  use  of  defective  coupler  in  viola- 
tion of  federal  Safety  Appliance  Act, 
causing  brakeman  to  jump  upon  un- 
coupling of  car  because  of  the  ex- 
cessive speed,  the  brakeman's  contrib- 
utory negligence  in  jumping  was  only 
a  concurring  cause  of  injury.  Potter 
V.  Los  Angeles  &  S.  L.  R.  Co.  (Nev.) 
177  P.  933. 

61/2-  Assumption  of  iisk.*See  notes 
under  next  section. 

Express  declaration  by  Comp.  St. 
1916,  I  8660,  that  employ^  does  not 
assume  risk  of  violation  by  carrier  of 
any  statute  as  to  the  safety  of  em- 
ployes, leaves  in  force  in  all  other 
cases  the  defense  of  assumption  of  risk, 
notwithstanding  provisions  of  this  sec- 
tion and  section  8661.  Jacobs  v. 
Southern  Ry.  Co.,  36  S.  Ct  588,  241 
U.  S.  229,  60  L.  Ed.  970;  Baugham 
V.  New  York,  P.  &  N.  R.  Co.,  36  S.  Ct. 
592,  241  U.  S.  237,  60  L.  Ed.  977. 

Under  Safety  Appliance  Act,  this 
section,  and  Comp.  St.  1916,  §  8660, 
action  by  a  switchman  who  went  be- 
tween cars  to  effect  coupling,  the  au- 
tomatic coupler  being  defective,  can- 
not be  defeated  on  ground  of  assump- 
tion of  risk.  St.  Louis  Merchants* 
Bridge  Terminal  Ry.  Co.  v.  Schuer- 
man, 237  F.  1,  150  C.  C.  A.  203. 

The  defense  of  assumed  risk  remains 
and  is  available  under  the  federal  Em- 
ployers* Liability  Act.  Mitchell  v. 
Louisville  &  N.  R.  Co.,  194  111.  App.  77. 

8.  Action  for  injuries,  etc.— Pleading. 

— Pleas  of  contributory  negligence 
pleaded  in  bar  of  a  railroad  employe's 
action  for  injuries  rather  than  in  miti- 
gation of  damages  held  defective. 
Southern  Ry.  Co.  v. 'Fisher  (Ala.)  74 
So.  580. 

In  action  under  federal  Employers* 
Liability  Act,  pleas  that  plaintiff  on 
cars  making  a  gravity  switch  knew  that 
there  probably  were  cars  on  the  switch, 
and  that  it  was  his  duty  in  the  dark  to 
go  at  a  lesser  speed,  etc.,  were  pleas 
of  contributory  negligence,  and  not  aa- 
sumption  of  risk,  and  were  demurrable. 
Porter  v.  Louisville  &  N.  R.  Co.  (Ala.) 
78  So.  375. 

In  action  under  federal  Employers' 
Liability  Act,  providing  that  contribu- 
tory negligence  is  provable  only  to 
reduce  damages,  demurrer  to  pleas  in 
bar,  which  were  in  substance  pleas  of 
contributory  negligence,  should  have 
been  sustained.     Id. 

A  railroad  being  sued  for  death  of 
employ^  need  not  specially  plead  con- 
tributory negligence.  Louisville  &  N. 
R.  Co.  V.  Wright  (Ala.)  80  So.  93. 

An  answer  setting  up  contributory 
negligence  admits  that  the  servant  ia 
entitled  to  some  recovery  because  it 
admits  the  master's  negligence.  Ari- 
zona Eastern  R.  Co.  v.  Bryan  (Ariz.) 
157  P.  376. 

A  defective  and  ambiguous  allega- 
tion in  a  declaration  in  an  action  for 
injuries  by  a  railroad  employ^  against 
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a  railroad  engaged  in  interstate  com- 
merce ander  the  federal  Employers' 
Liability  Act,  as  to  the  plaintiff  and 
defendant  being  engaged  in  interstate 
commerce,  is  cured  after  verdict.  Wag- 
ner V.  Chicago,  R.  I.  &  P.  Ry.  Co., 
200  HI.  App.  305,  judgment  affirmed 
115  N.  B.  201.  277  lU.  114. 

9.  —  Burden  of  proofs— Contribu- 
tory negligence  is  a  defense,  which  the 
master  must  prove  by  a  fair  prepon- 
derance of  the  testimony.  Pennsyl- 
vania R.  Co.  V.  Groves,  231  F.  663,  145 
C.  C.  A.  549;  Boston  &  M.  R.  R.  v.  Tit- 
comb,  236  F.  129,  149  O.  O.  A.  339; 
Lusk  V.  Osborne,  191  S.  W.  944,  127 
Ark.  170;  Grand  Trunk  Western  Ry. 
Co.  V.  Thrift  Trust  Co.  (Ind.  App.)  115 
N.  E.  685,  rehearing  denied  Same  v. 
Thrift  Co.,  116  N.  E.  756. 

10.  — -  Evidence^— Ruling  by  highest 
court  of  state  that  evidence  of  con- 
tributory negligence  in  action  under 
Employers*  Liability  Act  was  properly 
excluded  because  not  offered  for  specif- 
ic purpose  of  mitigating  damages,  was 
error.  Kansas  City  Southern  Ry.  Co. 
V.  Jones,  36  S.  Ct.  513,  241  U.  S.  181, 
60  L.  Ed.  943,  reversing  judgment 
Jones  V.  Kansas  City  Southern  Ry. 
Co.,  68  So.  401,  137  La.  178. 

In  action  for  personal  injuries  under 
federal  Employers'  Liability  Act,  evi- 
dence of  the  acquiescence  of  yardmaa- 
ter  in  the  habitual  violation  of  a  rule, 
requiring  trains  to  run  through  yards 
under  control,  held  ^o  warrant  a  find- 
ing that  such  rule  had  been  modified, 
so  that  er^ineer's  violation  thereof 
would  not  be  contributory  negligence. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Stewart 
(Ark.)  186  S.  W.  920. 

In  an  action  by  a  car  inspector  for 
injuries  sustained  as  a  result  of  being 
struck  at  night  by  a  "kicked"  car  mov- 
idg  on  a  track  on  one  side  of  him  while 
inspecting  a  train  on  a  track  on  the 
other  side,  held,  that  evidence  of  the 
existence  of  a-  custom  of  having  a 
brakeman  or  a  light  on  a  "kicked"  car 
was  admissible  on  question  of  due  care, 
laincoln  v.  Pryor,  199  lU.  App.  228. 

In  an  action  for  injuries  sustained 
by  a  railroad  laborer  from  defective 
roadbed  evidence  held  not  to  show  con- 
tributory negligence.  Roberts  v.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.,  202  111. 
App.  480,  judgment  affirmed  117  N.  E. 
97,  279  HI.  493. 

The  inquiry  is  whether  or  not  the 
evidence  shows  that  the  defendant's 
trainmen  neglected  a  duty  owed  to 
plaintiff,  which  either  with  or  without 
negligence  on  his  part  was  the  proxi- 
mate cause  of  the  injury,  where  plain- 
tiff was  struck  by  defendant's  train. 
Sierzchula  v.  Chicago  &  A.  R.  Co., 
209  111.  App.  15. 

Evidence  held  insufficient  to  show 
that  plaintiff  was  guilty  of  contributory 
negligence  in  not  getting  out  of  the 
way  of  the  rail  which  he  with  other 
employes  of  defendant  was  loading  on 
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a  car,  in  time  to  avoid  being  stmck  by 
it  as  it  rolled  back  off  the  car.  Kus- 
turin  V.  Chicago  &  A.  R.  Co.,  209  HI. 
App.  55. 

In  action  for  injuries  to  railroad 
brakeman,  where  plaintiff's  testimony 
that  *he  had  no  knowledge  of  presence 
of  bridge  girder  which  caused  his  in- 
jury was  undenied,  plaintiff  was  not 
contributorily  negligent  so  as  to  reduce 
the  damages  he  may  recover.  Norton 
V.  Maine  Cent.  R.  Co.,  100  A.  598,  116 
'  Me.  147. 

In  action  under  federal  Employers* 
Liability  Act  for  injury  to  engineer  en- 
gaged in  interstate  commerce,  evidence 
of  conditions  at  place  of  accident, 
scheduled  speed,  and  rules  of  company 
were  admissible  on  question  of  con- 
tributory negligence  and  diminution  of 
damages.  McLain  v.  Chicago  Great 
Western  R.  Co.  (Minn.)  167  N.  W.  349. 

In  action  for  death  of  employ^,  evi- 
dence held  sufficient  to  show  deceased 
guilty  of  contributory  negligence.  Cre- 
celius  V.  Chicago,  M.  &.  St  P.  Ry.  Co. 
(Mo.)  205  S,  W.  181. 

In  action  for  death  of  servant,  where 
the  master  alleged  contributory  negli- 
gence by  violation  of  rule,  plaintiff 
could  show  customary  violation  of  the 
rule.  Hudson  v.  Seaboard  Air  line 
Ry.  Co.  (N.  C.)  97  S.  E.  388. 

Evidence'  of  violations  of  railroad 
rules  is  not  inadmissible  because  of  the 
insufficiency  of  the  showing  of  waiver 
of  the  rules  by  the  company,  which  is 
a  question  for  the  jury.  Dutton  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  88  S. 
E.  263. 

Where  employ^,  hoisting  rails  on  flat 
cars,  was  required  in  haste,  while  the 
train  was  switching,  to  mount  a  car, 
*and  went  upon  a  car  without  stand- 
ards, so  that  rails  fell  about  him  and 
endangered  him,  absence  of  the  stand- 
ards, which  were  only  a  few  inches 
tall,  was  not  so  plainly  observable  that 
he  must  be  conclusively  presumed  to 
know  of  their  absence.  Hargrove  v. 
Gulf,  C.  &  S,  F.  Ry.  Co.  (Tex.  Civ. 
App.)  202  S.  W.  188. 

In  action  by  a  railroad  fireman  under 
federal  Employers'  liability  Act  for 
Injuries  from  being  hit  by  caboose  in- 
sufficiently clearing,  where  defense 
that  plaintiff's  failure  to  maintain  bis 
required  lookout  caused  the  injury  was 
combated  by  evidence  that  defective 
mechanical  stoker  required  his  atten- 
tion at  the  time,  supporting  evidence 
that  such  stokers  were  defective,  held 
admissible.  Chesapeake  &  O.  Ry.  Go. 
V.  Meadows  (Va.)  89  S.  E.  244. 

1 1.  — —  Question  for  Jury.— In  action 
under  Employers'  Liability  Acts  for 
death  of  railway  brakeman  who  had 
gone  to  sleep  on  the  track,  motion  to 
grant  nonsuit  held  improperly  denied, 
where  the  evidence  showed  that  every- 
thing poisible  was  done  after  discov- 
ering tie  peril  of  the  brakeman. 
Southern  Ry.  Co.  v.  Gray,  36  S.  Ct. 
558,  241  U.  S.  333,  60  L.  Ed.  1030,  re- 
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Tersing  judgment  Gray  v.  Southern  B, 
Co.,  83  S.  E.  849,  167  N.  C.  433. 

liiougb  brakeman  killed  in  rear-end 
collision  was  negli9ent  in  failing  to  go 
back  to  warn  following  train,  yet  as 
company  was  negligent,  it  cannot  be 
declared  as  a  matter  of  law  that  prox- 
imate cause  of  death  was  brakeman's 
contributory  negligence,  and  that  under 
Comp.  St  1916,  §  8657,  it  did  not  re- 
sult in  part  from  negligence  of  any 
employ^  of  company.  Union  Pac.  R. 
Co.  V.  Hadley..  38  S.  Ct  318,  246  U.  S, 
330.  62  L.  Ed.  751,  affirming  judgment 
Hadley  v.  Union  Pac.  R.  Co.,  156  N. 
W.  765,  99  Neb.  349. 

For  a  brakeman  to  stand  where  he 
conld  see  the  last  car,  though  he  was 
pot  in  the  center  of  the  car  he  was  rid- 
ing, held  not  contributory  negligence 
as  a  matter  of  law,  and  a  charge  in 
effect  so  declaring  was  properly  re- 
fused. Waters  v.  Guile,  234  F.  532, 
148  C.  C.  A.  208. 

Evidence  considered  in  an  action  by 
a  switchyard  brakeman  for  an  injury, 
and  held  not  to  show  contributory  neg- 
ligence as  matter  of  law.  Erie  R.  Co. 
T.  Downs  (C.  C.  A.)  250  F.  415. 

Where  there  was  evidence  of  neg- 
ligence on  part  of  railroad  company, 
and  under  laws  of  state  where  accident 
occurred  servant's  contributory  negli- 
gence would  only  reduce  recovery,  ver- 
dict cannot  be  directed  for  company 
on  ground  that  servant's  own  contribu- 
tory negligence  caused  accident  O'Dell 
y.  Southern  Ry.  Co.  (D.  C.)  248  F.  345, 
judgment  affirmed  Southern  R.  Co.  v. 
O'Dell  (C.  C.  A.)  252  F.  540. 

Evidence  that  cars  ran  over  plaintiff 
fireman,  standing  on  a  track  adjacent 
to  his  engine  to  straighten  his  flue  au- 
ger between  wheels  of  his  engine,  there 
being  nothing  to  indicate  that  cars  on 
that  track  would  be  moved  during  the 
short  time  he  was  engaged,  held  to  war- 
rant submission  to  jury  of  contribu- 
tory negligence.  Alabama  Great  South- 
«n  R.  Co.  v.  Skotzy  (Ala.)  71  So.  335. 
Question  of  comparative  negligence, 
^hen  both  parties  were  negligent,  is 
foi*  jury;  and  plaintiff  employe's  con- 
tributory negligence  when  jarred  from 
^t  car  by  crane  of  ditching  machine 
rtriking  a*  telegraph  pole  held  jury 
Qiestion.  LouisviUe  &  N.  R.  Co.  v. 
Bhrnkenship  (Ala.)  74  So.  960. 

b  an  action  for  personal  injuries  un- 
der federal  Employers'  Liability  Act, 
evidence  held  to  warrant  submission  of 
questioQ  whether  plaintiff,  an  engineer, 
was  negligent  in  not  having  his  engine 
Older  control,  and  whether  he  exceed- 
ed the  special  limit  fixed  by  railroad 
nJa.  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Stewart  (Ark.)  187  S.  W.  920. 

^J»  an  action  under  federal  Employ- 
««'  liability  Act,  for  death  of  a  rail- 
wad  freight  brakeman,  in  which  it  was 
"leged  that  plaintiff  as  swing  brake- 
^  Qnder  rales  of  company  was  in 
^•^rge  of  train  in  conductor's  tempo- 
^^  absence,  whether  plaintiff  was 
^ty  of  negligence   which  barred  or 


diminished  recovery  held  for  jury. 
Lusk  V.  Osborne,  191  S.  W.  944,  127 
Ark.  170. 

Whether  car  repairer  going  under 
car  without  posting  signal  flag  required 
by  rule  had  ri^ht  to  rely  on  foreman's 
promise  to  protect  and  watch  out  for 
him,  and  so  was  not  guilty  of  contrib- 
utory negligence,  held  question  for 
jury.  St  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Steel  (Ark.)  197  S.  W.  288. 

In  an  action  for  injuries  sustained  by 
plaintiff  brakeman,  who  when  he  got 
off  locomotive  to  adjust  switch  at  sta- 
tion struck  a  coal  car  placed  on  a  side 
track,  question  of  contributory  negli- 
gence held,  under  the  evidence,  for  the 
jury.  Mills  v.  Roberts  (Ark.)  206  S. 
W.  751. 

Whether  a  night  watchman  on  a  rail- 
road bridge  of  an  interstate  carrier  was 
guilty  of  gross  negligence  in  failing  to 
select  a  place  which  was  designed  as  a 
refuge  for  persons  on  the  bridge  when 
a  train  was  passing,  and  whether,  when 
placing  himself  in  the  position  selected, 
he  failed  to  take  ordinary  precautions, 
held,  under  the  evidence,  for  the  jury. 
Kreitzer  v.  Southern  Pacific  Co.  (Cal. 
App.)  177  P.  477. 

Opinions  of  other  servants  as  to  their 
understanding  of  the  rules  of  work  held 
not  binding,  so  as  to  make  it  error  to 
submit  the  question  to  the  jury.  Val- 
lery  v.  Barrett  (Colo.)  167  P.  979. 

In  action  by  section  hand  injured  by 
derailment  of  'work  train  while  he  was 
riding  on  the  engine,  whether  the  coach 
was  so  crowded  as  to  justify  plaintiff 
in  riding  on  the  engine,  and  thus  to 
negative  contributory  negligence,  was 
for  the  jury.  Roberts  v.  Cleveland,  C, 
C.  &  St  L.  Ry.  Co.,  117  N.  E.  97,  279 
111.  498,  affirming  judgment  202  IlL 
App.  480. 

In  an  action  for  death  of  an  assist- 
ant car  repairer  who  was  killed  by  be- 
ing crushed  between  a  detached  mail 
car,  which  he  was  inspecting,  and  the 
rest  of  the  train,  from  which  two  coach- 
es were  being  **cut  off"  by  a  switch  en- 
gine working  at  the  other  end  of  the 
train,  as  the  result  of  the  engine  strik- 
ing the  cars  with  such  force  as  to  set 
them  all  in  motion,  held,  that  it  was  a 
question  for  the  jury  whether  the  de- 
ceased was  guilty  of  contributory  neg- 
ligence in  being  in  the  position  he  was 
at  the  time  of  the  accident  Koepke 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  200  111. 
App.  247. 

In  action  by  plaintiff,  member  of  con- 
struction gang  injured  while  helping 
to  unload  rails  to  be  used  in  replacing 
defective  ones  being  removed,  conten- 
tion of  defendant  being  that  injury  was 
due  exclusively  to  plaintiff's  negligence, 
held,  that  the  court  erred  in  directing 
verdict  for  defendant.  Reed  v.  Dick- 
inson (Iowa)  169  N.  W.  673. 

Under  federal  Employers'  liability 
Act,  the  reduction  of  damages  on  ac- 
count of  plaintiffs  negligence,  if  any, 
is  left  to  jury.    Thomas  v.  Atchison,  T. 
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&  S.  F.  Ry.  Co.,  168  P.  322,  101  Kan. 

528. 

Question  of  whether  employ^  should 
have  known  of  danger  in  unloading 
timbers,  and  whether  he  conducted  him- 
self as  a  person  of  ordinary  care  and 
diligence,  was  a  question  for  the  jury. 
Chapman  v.  Ann  Arbor  R.  Co.  (Mich.) 
163  N.  W.  107. 

In  action  for  injuries  to  railroad  con- 
ductor, evidence  held  to  authorize  sub- 
mission to  jury  of  question  of  excessive 
Bpeed  within  control  of  plaintiff.  Casey 
V.  Illinois  Cent.  R.  Co.  (Minn.)  158  N. 
W.  812. 

In  suit  against  a  railroad  for  death 
of  its  carpenter,  whether  deceased  left 
and  returned  to  the  track  close  before 
an  engine,  or  remained  on  the  track  at 
all  times,  thus  making  opportunity  to 
apply  the  humanitarian  rule,  was  for 
the  jury.  Newkirk  v.  Pryor  (Mo.  App.) 
183  S.  W.  682. 

It  cannot  be  held,  as  matter  of  law, 
that  a  freight  conductor  must  distin- 
guish a  local  from  an  express  train, 
where  he  passes  at  ordinary  full  speed, 
to  be  entitled  to  rely  on  belief  that  the 
express,  in  fact  behind  schedule,  has 
passed  him,  when  he  starts  to  cross 
express  track  to  register  at  station. 
McAuliffe  V.  New  York  C^nt.  &  H.  R. 
R.  Co.  (Sup.)  158  N.  Y.  S.  922,  172 
App.  Div.  597. 

Nonsuit  held  properly  directed  in  ac- 
tion under  Federal  Employers*  Liabil- 
ity Act  for  death  of  car-dumper  killed 
while  attempting  to  board  train  of  flat 
cars  in  motion,  where  he  was  walking 
by  the  standing  train,  and  had  oppor- 
tunity to  board  it  while  standing  still, 
but  did  not  attempt  to  board  it  until 
it  was  in  motion.  York  v.  Southern 
Pac.  Co.,  170  P.  927,  87  Or.  695,  re- 
hearing denied  171  P.  567,  87  Or.  695. 

In  action  for  death  of  servant,  ordi- 
narily the  question  of  contributory  neg- 
ligence is  for  the  jury.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Cooper  (Tex.  Civ.  App.) 
191  S.  W.  579. 

In  railroad  employe's  action,  in  which 
both  parties  invoked  federal  Employ- 
ers* Liability  Act,  evidence  held  not  to 
conclusively  establish  plaintiff  was 
guilty  of  contributory  negligence.-  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Hall  (Tex. 
Civ.  App.)  190  S.  W.  613. 

In  action  for  injury  sustained  by 
plaintiff  while  engaged  in  repairing  de- 
fendant's passenger  engine,  question  of 
contributory  neglijfence  held,  under  evi- 
dence, for  jury.  Kuchenmeister  v.  I^s 
Angeles  &  S.  L.  R.  Co.  (Utah)  172  P. 
725. 

In  action  under  federal  Employers' 
Liability  Act,  recovery  may  be  had  for 
dejith  of  a  section  foreman,  though  he 
was  negligent,  as  court  is  not  to  fix 
proximate  cause,  but  to  inquire  only 
whether  there  is  ground  for  leaving  it 
to  jury  to  say  whether  there  was  any 
negligence  on  part  of  master.  Baird  v. 
Northern  Pac.  Ry.  Co.  (Wash.)  170  P. 
1016.  Judgment  affirmed  on  rehearing 
173  P.  636. 

(1782) 


In  action  based  on  federal  Employ- 
ers' Liability  Act,  employer's  liability 
is  for  the  jury,  notwithstanding  that 
employe's  contributory  negligence  was 
gross,  and  employer's  negligence  slight; 
providing  that  contributory  negligence 
shall  not  bar  recovery,  but  that  dam- 
ages shall  be  proportionally  diminished. 

Cules  V.  Northern  Pac.  Ry.  Co. 
Wash.)  177  P.  830. 

12.  — —  I  nstructiOJis^— Instruction  as 
to  contributory  negligence,  and  effect  of 
vi<^ation  of  law  by  defendant,  held 
more  favorable  to  defendant  than  the 
law  required.  Great  Northern  Ry.  Co. 
y.  Donaldson,  38  S.  Ct.  230,  246  U.  S. 
121,  62  L.  Ed.  616,  Ann.  Cas.  1918C. 
581,  affirming  judgment  Donaldson  v. 
Great  Northern  Ry.  Co.,  154  P.  133,  89 
Wash.  161. 

In  view  of  proviso  in  this  section,  as 
to  contributory  negligence,  where  car- 
rier violates  statute,  instructions  as  to 
contributory  negligence  held  favorable 
to  defendant,  and  submission  of  that 
question  harmless.  Clark  v.  Erie  R. 
Co.   (D.  C.)  230  F.  478. 

Under  Code  Ala.  1907,  |  5364,  as 
amended  by  Acts  1915,  p.  815,  in  ac- 
tion for  injuries  under  federal  Em- 
ployers' Liability  Act,  refusal  of  charge 
on  subsequent  negligence  held  not  re- 
versible error,  where  jury  was  substan- 
tially and  fairiy  instructed  thereon, 
and  plaintiff  was  not  proceeding  on  the- 
ory of  subsequent  negligence.  South- 
ern Ry.  Co.  V.  Fisher  (Ala.)  74  So.  580. 

Though  the  court's  modification  of 
defendant's  requested  instruction  on 
contributory  negligence,  which  was 
originally  incorrect,  did  not  exactly 
enunciate  the  rule  of  this  section,  held 
that,  defendant  not  having  requested  a 
more  apt  instruction,  the  error  was  not 
reversible.  Arizona  Eastern  R.  Co.  v. 
Bryan  (Ariz.)  157  P.  376. 

Instructions  that  plaintiff,  an  engi- 
neer could  not  recover  under  the  fed- 
eral Employers'  Liability  Act  if  he  vio- 
lated the  rule  requiring  his  train  not  to 
exceed  ten  miles  per  hour  through  yard 
limits,  plaintiff's  violation  of  railroad 
rules  was  negligence,  and  requiring  the 
jury  to  determine  whether,  the  rules 
were  in  force  or  had  been  abrogated 
or  modified  by  custom,  held  improper- 
ly refused.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Stewart  (Ark.)  187  S.  W.  920. 

Where  negligence  of  defendant  and 
plaintiff,  concurred  in  producing  injury, 
instruction  that,  if  plaintiff  was  injured 
as  alleged,  he  w^ould  be  entitled  ^o  re- 
cover, if  defendant's  negligence  "con- 
tributed in  whole  or  in  part  to  the  in- 
jury," i^  not  error.  Louisville  &  N.  R, 
Co.  V.  Paschal,  89  S.  E.  620,  145  Ga. 
521. 

An  instruction  which  fails  to  inform 
the  jury  that  the  plaintiff's  damages, 
if  any,  must  be  diminished  to  the  extent 
that  the  plaintiff  contributed  to  the  in- 
jury by  his  negligence  is  erroneous,  Lin- 
coln Y.  Pryor,  199  111.  App.  228. 
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In  an  action  to  recover  damages  for 
injuries  sustained  and  death  due  there- 
to, an  instruction  in  the  language  of  the 
statute  requiring  that  damages  be  dimin- 
ished in  proportion  to  the  negligence  at- 
tributable to  the  employ^  held  not  to  be 
wToneous.  Warren  v.  Jackson,  204  111. 
App.  576. 

The  omission,  in  an  instruction  indi- 
csting  for  what  injuries  plaintiff  could 
recover  if  he  was  found  entitled  to  a 
verdict,  of  a  statement  that  if  plaintiff 
was  iruilty  of  contributory  negligence  he 
could  not  recover  the  full  amoimt  he  had 
suffered,  but  the  loss  should  be  appor- 
tioned between  himself  and  his  employer, 
held  not  reversible  error,  where  the 
instruction  was  limited  to  that  which 
the  jury  might  find  for  him  under  the 
cridence,  and  the  instructions  of  the 
court  and  another  instruction  fully  ad- 
Tiaed  the  jury  as  to  defendant's  rights  in 
case  the  injury  was  partly  attributable 
to  plaintiffs  negligence,  and  where  the 
endence  was  insufficient  to  sustain  a 
special  verdict  finding  plaintiff  guilty  of 
contributory  negligence.  Kusturin  ▼. 
Chicago  &  A.  R.  Co.,  209  111.  App.  55. 

Where,  under  the  state  law,  contribu- 
tory negligence  is  bar  to  recovery  for 
employe's  death,  and  under  federal  Em- 
ployers' Liability  Act,  ground  for  reduc- 
ing damages  only,  defendant  railroad 
was  not  prejudiced  by  application  of 
state  law  to  such  issues  in  evidence  in 
servant's  action  for  injuries;  and  an 
instruction  held  not  objectionable  as 
putting  burden  on  defendant  to  prove  Is- 
sae  by  its  own  evidence.  Grand  Trunk 
Western  Ry.  Co.  v.  Thrift  Trust  Co. 
(Ind.  App.)  115  N.  B.  685,  rehearing  de- 
nied Same  v.  Thrift  Co.,  116  N.  E.  756. 

In  an  action  for  wrongful  death 
fhrough  being  struck  by  a  railroad  train, 
ifiatructions  on  contributory  negligence 
uid  assumption  of  risk  held  not  conflict- 
ing. Pennsylvania  Co.  v.  Stalker  (Ind. 
^PP.)  119  N.  B.  163. 

In  Bervant*B  action  for  injuries  against 
traction  company,  though  case  was  tried 
under  federal  Eknployers'  Liability  Act, 
company's  prayer  for  instructions  as  to 
damages  containing  no  instructions  that 
in  estimating  damages  jury  should  con- 
sider plaintiff's  negligence  in  reduction 
of  damages  was  properly  granted ;  rec- 
ord failing  to  disclose  any  contributory 
negligence.  Capital  Traction  Co.  v. 
McKeon,  103  A.  314,  132  Md.  79. 

Court  held  to  have  properly  refused 
uistruction  to  diminish  damages  and  to 
^&ve  properly  told  jury  that  plaintiff 
^as  either  entitled  to  recover  nothing  or 
fnll  damages.  Cholerton  v.  Detroit,  J. 
A  C.  Ry.  (Mich.)  165  N.  W.  606. 

Where  the  cause  of  negligence  is  at- 
tributable partly  to  the  negligence  of 
^  carrier  and  partly  to  that  of  the 
uijured  employ^,  an  instruction  that 
P^tiff  can  recover  only  a  diminished 
^ni  bearing  the  same  relation  to  the 
^damages  that  the  negligence  of  the 
^nkt  bears  to  the  negligence  attribu- 
^^^^  to  both  la  proper.    Blankenbaker 


y.  St.  Louia  &  S.  F.  R.  Co.  (Mo.)  187  S. 
W.  840. 

Instruction,  following  language  of  the 
statute  as  to  diminution  of  damagea 
held  proper.  Kippenbrock  t.  Wabash  R. 
Co.,  194  S.  W.  50,  270  Mo.  479. 

In  action  for  death,  an  instruction 
that  finding  of  contributory  negligence 
would  '^authorize"  that  damages  be  di- 
minished in  proportion  therewith  was 
error,  the  word  "authorize"  meaning 
jury  would  be  permitted  or  justified  in 
diminishing  damages,  whereas  this  sec- 
tion provides  **damages  shall  be^  dimin- 
ished." Crecelius  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Mo.)  205  S.  W.  181. 

In  action  against  railroad  for  injuries 
to  conductor,  request  of  defendant's 
counsel  for  direction  of  jury  to  find  spe- 
cially what  proportion  of  plaintiff's  neg- 
ligence contributed  to  accident  held 
properly  refused,  as  not  presenting  with 
aufiicient  concreteness  the  form  for  spe- 
cial verdict.  McAuliffe  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  158  N.  Y. 
S.  922,  172  App.  Div.  597. 

In  action  for  death  ^of  messenger  boy, 
instruction  on  damages  held  erroneous 
as  not  referring  to  rule  of  proportion  of 
reduction  of  damages  on  account  of  con- 
tributory negligence  specified  in  statute. 
Davis  V.  Southern  Ry.  Co.,  96  S.  E.  41, 
175  N.  C.  648,  motion  to  recall  mandate 
denied  96  S.  E.  ^5. 

Where  court  charged  that  damages  to 
plaintiff  brakeman  from  defendant  rail- 
road must  be  proportionately  reduced  if 
plaintiff*  was  negligent,  his  use  of  the 
term  "full  measure  of  damages,"  to  ex- 
press correctly  rule  of  adjustment  if 
plaintiff  was  not  negligent,  was  proper. 
Jones  V.  Norfolk  Southern  R.  Co.  (N.  C.) 
97  S.  E.  48.      • 

Where  freight  engineer,  killed  in  colli- 
sion was  under  the  known  rules  of  the 
company  equally  responsible  with  his 
conductor  for  safety  of  his  train,  refusal 
to  instruct  to  that  effect,  on  defendant's 
request,  was  error;  and  an  instruction, 
intimating  that  deceased  might  obey  con- 
ductor's orders  in  face  of  train  dispatch- 
er's orders,  which  had  precedence  by 
rules  of  the  company,  was  also  objection- 
able. Missouri,  K.  &  T.  Ry.  Co.  v.  Len- 
ahan  (Okl.)  171  P.  455. 

In  action  for  death  of  section  man, 
modification  of  requested  instruction  by 
stating  that,  if  negligence  of  deceased 
"^as  the  "proximate"  cause  of  the  ac- 
cident, his  dependents  could  not  recover, 
by  substituting  the  word  "sole,"  held 
not  misleading.  Stool  v.  Southern  Pac. 
Co.,  172  P.  AOl,  88  Or.  350. 

The  modification  of  a  requested  charge 
as  to  the  negligence  of  a  deceased  rail- 
road employ^  held  proper  to  avoid  in- 
vading the  province  of  the  jury.  Dutton 
v.  Atlantic  CJoast  Line  R.  Co.  (S.  C.)  88 
S.  E.  263. 

In  conductor's  action  against  his  rail- 
road for  injuries,  instruction  that,  if 
jury  found  plaintiff  guilty  of  contribu- 
tory negligence,  they  should  diminish 
dantages  to  extent  negligence  was  at- 
tributable  to   him,  adequately   covered 
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rule  that  under  federal  statute  negligent 
employ^  cannot  recover  full  damages. 
Scott  y.  Atlantic  Coast  Line  R.  Go. 
(S.  C.)  96  S.  E.  305. 

In  a  servant's  action  for  injuries  de- 
fended on  the  ground  of  contributory 
negligence,  the  issue  of  the  amount  to 
which  his  compensation  should  be  re- 
duced by  such  contributory  negligence 
must  be  submitted.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Pace  (Tex.  Civ. 
App.)  184  S.  W.  1051. 

In  a  servant's  action  for  injuries, 
where  the  jury  were  instructed  in  the 
general  charge  as  to  concurring  negli- 
gence and  the  proposition  under  the 
statute  of  diminution  of  damages  propor- 
tionate to  contributory  negligence,  al- 
though they  did  not  find  on  contributory 
negligence,  but  the  general  verdict  was 
not  unreasonable  for  a  permanent  injury 
to  plaintiffs  foot,  whether  or  not  he  was 
found  gruilty  of  contribqtory  negligence, 
error  in  refusing  an  instruction  touching 
contributory  negligence  held  harmless. 
Pecos  &  N.  T.  Ry.  Co.  v.  Chatten  (Tex. 
Civ.  App.)  185  S.  W.  911. 

In  action  for  injuries  to  plaintiff  fire- 
man from  striking  a  caboose  insufiicient- 
ly  clearing,  where  defense  that  plaintifTs 
failure  to  maintain  his  required  lookout 
caused  the  injury,  was  combated  by  evi- 
dence that  defective  mechanical  stoker 
required  his  attention  at  the  time,  an 
instruction  held  to  correctly  cover  such 
defense.  Chesapeake  &  O.  Ry.  Co.  v. 
Meadows  (Ya.)  89  S.  E.  244. 

In  action  for  injuries  in  collision'  to 
street  car  motorman,  instruction  that, 
if  plaintiff  was  guilty  of  contributory 
negligence  his  damages  should  be  dimin- 
ished in  proportion  to. the  amount  of 
negligence  attributable  to  him  was  cor- 
rect. Washington  &  O.  D.  Ry.  v.  War- 
ner (Va.)  97  S.  E.  799. 

13.  —  Ventlot.— In  action  for  death 
of  a  railway  employ^,  findings  of  a 
jury,  showing  either  that  deceased  was 
not  guilty  of  contributory  negligence  or 
that  defendant  had  not  complied  with 
Act  Cong.  March  2,  1893,  |  2  (U.  S. 
Comp.  St  1916,  I  8606),  in  view  of  this 
section,  eliminating  defense  of  contrib- 


utory negligence.  Thompson  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Kan.)  177  P. 
536. 

To  warrant  recovery  by  the  adminis- 
trator of  a  deceased  employ 6  whose 
contributory  negligence  was  alleged,  the 
jury  need  not  find  that  he  was  both  in- 
expefienced  and  ignorant  of  the  dan- 
gers, since,  if  he  were  ignorant  of  the 
danger,  experience  would  not  affect  his. 
recovery.  Louisville  &  N.  R.  Co.  v. 
Thomas'  Adm'r,  185  S.  W.  840,  170 
Ky.  145,  rehearing  denied  188  S.  W. 
463,  171  Ky.  471. 

A  verdict  for  $12,000  damages  for 
the  death  of  a  switchman,  who  was 
negligent,  held  not  so  excessive  as  to 
be  set  aside.  Ruppell  v.  New  York 
Cent.  R.  Co.  (Sup.)  157  N.  Y.  S.  1095, 
171  App.  Div.  832. 

In  actions  against  railroad  company 
for  death  of  or  injury  to  employ^  un- 
der the  federal  Employers'  Liability 
Act,  it  is  preferable  that  the  judge  sub- 
mit and  the  jury  return  special  ver- 
dicts relative  to  reduction  of  damages 
by  contributory  negligence.  McAuliffe 
V.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  158  N.  Y.  S.  922,  172  App.  Div. 
597;  Fried  v.  New  York,  N.  H.  &  H. 
R.  Co.  (Sup.)  170  N.  Y.  S.  697,  183 
App.  Div.  115. 

A  special  verdict  in  a  servant's  action 
for  injuries,  defended  on  the  ground  of 
contributory  negligence  awarding  him 
$17,500  where  the  demand  was  $50,000, 
was  too  indefinite  to  stand.  Missouri, 
K.  &,  T.  Ry.  Co.  of  Texas  v.  Pace  (Tex. 
Civ.  App.)  184  S.  W.  1051. 

Where  a  railroad  and  its  employ^ 
were  engaged  in  interstate  commerce 
when  the  latter  was  injured,  and  the 
jury  found  the  amount  to  which  the 
employe's  negligence  contributed  to  his 
injuries,  which  was  deducted  from  his 
damages  by  the  court,  the  issue  of  con- 
tributory negligence  is  disposed  of. 
Kansas  City,  M.  &  O.  Ry.  Co.  of  Tex- 
as V.  Finke  (Tex.  Civ.  App.)  190  S.  W. 
1143, 

Cited    without    definite    application, 

Erie  R.  Co.  v.  Downs  (0.  0.  A.)  250 
F.  415. 


§  8660.  (Act  April  22,  1908,  c.   149,  §  4.)     Assumption  of  risk; 
statutory  violations  by  carrier. 


See  U.  S.  V.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127;  notes  under 
Const,  art.  6,  cl.  2,  n.  9. 

Assumption  of  risk— In  generai.— Ex- 
press declaration  by  this  section  that 
employ^  does  not  assume  risk  of  vio- 
lation by  carrier  of  any  statute  as  to 
the  safety  of  employes,  leaves  in  force 
in  all  other  cases  the  defense  of  as- 
sumption of  risk.  Jacobs  v.  Southern 
Ry.  Co.,  36  S.  Ct.  588,  241  U.  S.  229, 
60  L.  Ed,  970;  Baugham  v.  New  York, 
P.  &  N.  R.  Co.,  36  S.  Ct.  502,  241  U. 
S.  237,  60  L.  Ed.  977;  Washington  S. 
R.  Co.  V.  Smith,  45  App.  D.  C.  192, 
ivrit  of  error  dismissed  Smith  v.  Wash- 
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ington-Southem  R.  Co.,  38  S.  Ct.  333. 
62  L.  Ed.  921;  Southern  Ry.  Co.  v. 
Fisher  (Ala.)  74  So.  580;  Atlantic 
Coast  Line  R.  Co.  v.  Kennedy  (Ga. 
App.)  92  S.  E.  973;  Wall  v.  Elgin,  J. 
&  E.  Ry.  Co.,  196  111.  App.  429;  WU- 
liams  V.  Illinois  Cent.  R.  Co.,  207  111. 
App.  517;  Bradley  v.  Vandalia  R.  Co., 
207  III.  App.  592;  Vandalia  R.  Co.  v. 
Kendall  (Ind.  App.)  119  N.  E.  816; 
Louisville,  H.  &  St.  L.  Ry.  Co.  v. 
Wright,  185  S.  W.  861,  170  Ky.  230; 
Jones  V.  Southern  Ry.  in  Kentucky, 
194  S.  W.  558,  175  Ky.  455;  Cincinnati, 
N.  O.  .&  T.  P.  Ry.  Co.  v.  York,  194  S. 
W.    lO'M,   176   Ky.   9;    McFarland    v 
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Chesapeake  &  O.  Ry.  Co.,  197  S.  W. 
944, 177  Ky.  551,  rehearing  denied  190 
S.  W.  66,  178  Ky.  530;  Carnahan  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.)  165 
N.  W.  956;  Chicago,  R.  I.  &  P.  Ry. 
Co.  T.  Jackson  (Okl.)  160  P.  7.36;  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Hessenflow 
(OkU  170  P.  1161;  Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  De  Bord  (Tex.)  192  S. 
W.  767,  reversing  judgment  (Civ.  App.) 
146  S.  W.  667,  certiorari  denied  De 
Bord  T.  Chicago,  R.  I.  &  G.  R.  Co.,  38 
S.  Ct.  11,  62  L.  Ed.  532;  Gulf,  O.  & 
f?.  F.  Ry.  Co.  V.  Oooppr  (Tex.  Civ.  App.) 
191  S.  W.  579;  Panhandle  &  S.  P.  Ry. 
Co.  V.  Brooks  (Tex.  Civ.  App.)  199  S. 
W.  665;  Norfolk  &  W.  Ry.  Co.  v. 
Tucker's  Adm'x  (Va.)  91  S.  E.  614; 
Svanson  v.  Oregon-Washington  R.  & 
Kay.  Co..  159  P.  379,  92  Wash.  423; 
Cules  V.  Northern  Pac.  Ry.  Co.  CWash.) 
177  P.  830;  Smigiel  v.  Great  Northern 
By.  Co.  (Wis.)  160  N.  W.  1057. 

Risks  arising  from  master's  negli- 
gence are  not  assumed  until  servant  is 
aware  of  such  ne;;ligence  and  risk 
therefrom,  unless  vthey  are  so  obvious 
that  an  ordinarily  careful  person  would 
observe  and  appreciate  them.  Cincin- 
nati, N,  O.  &  T.  P.  Ry.  Co.  v.  Thomp- 
son, 236  F.  1,  149  C.  C.  A.  211;  Kreit- 
ler  V.  Southern  Pacific  Co.  (Cal.  App.) 
177  P.  477;  Capital  Traction  Co.  v. 
McKeon,  103  A.  314,  132  Md.  79;  Sor- 
enson  v.  Northern  Pac.  Ry.  Co.,  163  P. 
560,  53  Mont.  268;  Kansas  City,  M.  & 
0.  Ry.  Co.  V.  Costa  (Okl.)  170  P.  892; 
Chicago,  R.  I,  &  P.  Ry.  CJo.  v.  Ward,  173 
P.  212,  certiorari  granted  39  S.  Ct.  10, 
63  L.  Ed.  — ;  Wichita  FaDs  &  N.  W. 
By.  Co.  V.  Davem  (Okl.)  177  P.  909; 
Panhandle  &  R.  F.  Ry.  Co.  v.  Fitts  (Tex. 
Civ.  App.)iaSS.W.  528;  Kansas  City, 
M.  &  0.  Ry.  Co.  of  Texas  v.  Finke  (Tex. 
Civ.  App.)  190  S.  W.  1143;  Panhandle 
&  S.  F.  Ry.  Co.  V.  Brooks  (Tex.  Civ. 
App.)  199  S.  W.  665;  Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Miller  (Tex.  Civ.  App.) 
201  S.  W.  1049;  Hargrove  v.  Gulf,  C. 
&  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  202 
S.  W.  188. 

A  servant  assumes  all  the  normal 
risks  incidental  to  his  employment 
which  are  known  to  him,  or  which,  in 
the  exercise  of  ordinary  care  by  a  per- 
son of  rea.sonable  caution  and  intel- 
ligence, are  ascertainable.  Harris  v. 
Cincinnati.  N.  O.  &  T.  P.  Ry.  Co.,  197 
S.  W.  4G4,  176  Ky.  846;  Cetola  v.  Le- 
high Valley  R.  Co.  (N.  J.)  99  A.  310; 
Hudson  V.  Seaboard  Air  Line  Ry.  Co. 
(N.  C.)  97  S.  E.  388;  Kansas  City,  M. 
&  0.  Ry.  Co.  V.  Costa  (Okl.)  170  P. 
S92;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Hessenflow  (Okl.)  170  P.  1161;  Chi- 
cago, R.  I.  &  p.  Ry.  Co.  V.  Ward  (Okl.) 
173  P.  212,  certiorari  granted,  39  S.  Ct. 
10, 63  L.  Ed.  — ;  Wichita  Falls  &  N.  W. 
Ry.  Co.  V.  Davem  (Okl.)  177  P.  909; 
Stool  v.  Southern  Pac.  Co.,  172  P.  101, 
88  Or.  350;  Kansas  City,  M.  &  O.  Ry. 
Co.  of  Texas  v.  Finke  (Tex.  Civ.  App.) 
190  S.  W.  1143;  Ft  Worth  &  D.  C. 
Ry.  Co.  V.  MiUer  (lex.  Civ.  App.)  201 


R.  W.  1049;  Hargrove  v.  Gulf,  C.  ft 
S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  202  S. 
W.  188;  Houston's  Adm'x  v.  Seaboard 
Air  Line  Ry.  (Va.)  96  S.  E.  270. 

Under  federal  Employers'  Liability 
Act,  employ^  does  not  assume  risk  of 
negligence  of  fellow  servant.  Kusturin 
V.  Chicago  &  A.  R.  Co.,  209  111.  App, 
55;  Thompson  v.  Minneapolis  &  St.  L. 
R.  Co.  (T^Iinn.)  158  N.  W.  42;  Elliott 
V.  Illinois  Cent.  R.  Co.  (Miss.)  71  So. 
741;  Koukouris  v.  Union  Pac.  R.  Co., 
186  S.  W.  545,  193  Mo.  App.  495 ;  Es- 
kelsen  v.  Union  Pac.  R.  Co.  (Neb.)  167 
N.  W.  408,  rehearing  denied  168  N.  W. 
366;  Santomassimo  v.  New  York,  S.  & 
W.  R.  Co.  (N.  J.)  105  A.  14;  Stool  v. 
Southern  Pac.  Co.,  172  P.  101,  88  Or. 
350;  Hovaneck  v.  Qreat  Northern  Ry. 
Co.,  162  N.  W.  927,  165  Wis.  511. 

An  employ^  assumes  the  ordinary  and 
usual  risks  incident  to  his  employment. 
WaU  V.  Elgin,  J.  &  E.  Ry.  Co.,  196 
111.  App.  429;  Louisville,  H.  &  St.  L. 
Ry.  Co.  V.  Wright,  185  S.  W.  861,  170 
Ky.  230;  Gaines  v.  Grand  Trunk  Ry. 
Co.  of  Canada.  159  N.  W.  542,  159 
Mich.  398;  Chapman  v.  Ann  Arbor 
R.  Co.,  163  N.  W.  107,  196  Mich.  671; 
RodefP  V.  Lake  Shore  &  M.  S.  Ry.  Co., 
7  Ohio  App.  73;  Falyk  v.  Pennsyl- 
vania R.  Co.,  100  A.  961,  256  Pa.  397. 

A  servant  does  not  assume  the  risk 
of  his  master's  negligence.  Young  v. 
Lusk  (Mo.)  187  S.  W.  849;  Horton  v. 
Seaboard  Air  Line  Ry.  Co.,  95  S.  E. 
883,  175  N.  C.  472,  certiorari  denied 
Seaboard  Air  Line  Ry.  Co.  v.  Horton, 
39  S.  Ct.  8,  63  L.  Ed.  — ;  Kansas  City 
M.  &  O.  Ry.  Co.  of  Texas  v.  Estes  (Tex. 
Civ.  App.)  203  S.  W.  1155;  Schaff  v. 
Ilendrich  (Tex.  Civ.  App.)  207  S.  W. 
543. 

By  contract  servant  impliedly  as- 
sumes all  damages  naturally  i^icidcut 
to  service,  not  due  to  master's  negli- 
gence. Louisville  &  N.  R.  Co.  v. 
Wright  (Ala.)  80  So.  93;  Chesapeake 
&  O.  Ry.  Co.  V.  Meadows  (Va.)  80  S. 
E.  244;  Houston's  Adm'x  v.  Seaboard 
Air  Line  Ry.  (Va.)  96  S.  E.  270. 

A  servant  does  not  assume  risks 
arising  out  of  failure  of  master  to  ex- 
ercise due  care  in  performance  of  some 
duty  owin^  by  him  to  servant  until 
servant  becomes  aware  of  such  ncgli- 
ficnce  and  of  risks  arising  therefrom. 
('hica{,'o,  R,  I.  &  P.  Ry.  Co.  v.  lIuRhes 
(Okl.)  IGO  P.  411;  Dickinson  v.  Gran- 
bery  (Okl.)  174  P.  776;  Chicago,  R.  I. 
&  G.  Ry.  Co.  V.  De  Bord  (Tex.)  192 
S.  W.  767,  reversing  judgment  (Civ. 
App.)  14G  S.  W.  G67,  certiorari  denied 
De  Bord  v.  Chicago,  R.  I.  &  G.  R.  Co., 
38  S.  Ct.  11,  62  L.  Ed.  532. 

At  common  law  a  servant  assumes 
risks  which  are  obvious,  extraordinary 
risks  incident  to  the  employment,  and 
risks  caused  by  the  master's  negligence 
which  are  fully  known  and  appreciated 
by  him;  and  under  Employers'  Lia- 
bility Act  risks  due  to  negligence  of 
officers,  agents,  or  employes  are  not  ex- 
cluded from  those  assumed  in  absence 
of  violation  of  any  statute  enacted  for 
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safety  of  employes.  Boldt  v.  Pennsyl- 
vania R.  Co.,  38  S.  Ct  139,  245  U.  S. 
441,  62  L.  Ed.  385,  affirming  judgment 
218  F.  367,  134  C.  O.  A.  175. 

lyhere  a  servant  is  required  to  work 
in  a  dangerous  and  unsafe  place,  the 
master  is  liable  for  any  injuries  sus- 
tained on  account  of  the  dangerous  con- 
dition. Coal  &  Coke  Ry.  Co.  v.  Deal, 
231  F.  604,  145  C.  O.  A.  490,  affirming 
judgment  Deal  v.  Coal  &  Coke  By.  Co. 
(D.  C.)  215  F.  285,  and  writ  of  error 
granted  to  Supreme  Court.  Coal  and 
Coke  Ry.  Co.  v.  Deal,  232  F.  1020,  146 
C.  C.  A.  665. 

Knowledge  of  the  risk  is  essential 
to  assumption  of  risk  and  not  contribu- 
tory negligence,  the  two  defenses  in  an 
action  by  a  servant  being  wholly  dis- 
tinct. Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Thompson,  236  F.  1,  149  C.  C. 
A.  211. 

For  a  servant  to  assume  the  risk,  it 
must  appear  that  he  had  knowledge  of 
the  defective  condition  out  of  which  the 
risk  arose  and  appreciated  the  danger 
arising  therefrom.    Id. 

A  brakeman  assumes  risks  which  are 
obvious,  or  of  which  he  knew  pr  might 
have  learned  by  the  ordinary  use  of 
his  senses,  but  not  the  risk  of  hidden 
or  latent  dangers  of  which  he  was  ig- 
norant, and  concerning  which  the  rsdl- 
road  company  owes  him  the  duty  to 
warn.  Philadelphia  &  R  Ry.  Co.  v. 
Marland,  239  F.  1,  152  C.  C.  A.  51. 

A  railroad  employ^  assumes  the  or- 
dinary risks  incident  to  his  work,  but 
not  the  risk  of  company's  negligence  in 
performing  its  duty  to  provide  a  safe 
place  and  safe  appliances  for  the  em- 
ploy^ use.    Id. 

An  employ^  may  assume  that  the  mas- 
ter has  exercised  ordinary  care  with  re- 
spect to  the  place  of  work  and  appli- 
ances, unless  he  knows  the  contrary,  or 
is  charged  with  knowledge  of  facts  to 
the  contrary.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Hall,  243  F.  76,  155  C. 
C.  A.  606. 

Where  a  servant,  in  the  execution  of 
his  master's  business,  receives  an  in- 
jury which  befalls  him  from  one  of  the 
risks  incident  to  the  business,  he  can- 
not hold  the  master  responsible,  but 
must  bear  the  consequences  himself ;  and 
this  rule  applies  to  railroaxi  brakemen, 
who  assume  the  risk  of  their  calling. 
Washington  S.  R.  Co.  v.  Smith,  45 
App.  D.  C.  192,  writ  of  error  dismissed 
Smith  V.  Washington  Southern  R  Co., 
38  S.  Ct.  333,  62  L,  Ed.  921. 

A  switch  engine  conductor's  contract 
of  employment  did  not  involve  him  in 
general  assumption  of  risk  for  negli- 
gence of  coemploy^s,  for  otherwise  pro- 
vision of  federal  Employers*  Liability 
Act  that  employ^  may  recover  by  show- 
ing that  one  of  causes  of  injury  was  neg- 
ligent act  or  omission  of  a  coemployd 
would  be  inoperative.  Southern  Ry. 
Co.  V.  Fisher  (Ala.)  74  So.  580. 

At  common  law  an  employ^  assumes 
risk  of  injury  resulting  from  negligence 
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of  a  fellow  servant  Mathews  v.  Ala- 
bama Great  Southern  R.  Co.  (Ala.)  76 
So.  17. 

Servant  assumes  all  the  risk  of  serv- 
ice in  which  he  voluntarily  engages,  ex- 
cept such  as  arises  from  negligence  on 
part  of  master.  Munson  S.  S.  Line  v. 
Harrison  (Ala.)  76  So.  446. 

An  ordinary  risk  assumed  by  an  em- 
ployg  who  appreciates  its  hazard  is  one 
which  remains  after  the  employer  has 
exercised  reasonable  care  for  the  safety 
of  his  employes.  Louisville  &.  N.  R.  Co. 
V.  Wright  (Ala.)  80  So.  93. 

Rule  that  a  servant  assumes  ordinary 
risks  and  is  bound  to  exercise  diligence 
to  protect  himself  applies  alike  whether 
master  be  engaged  in  intra  or  inter 
state  commerce.  Hightower  v.  Southern 
Ry.  Co.  (Ga.)  91  S.  E.  52. 

In  action  under  the  federal  Employers' 
Liability  Act,  no  violation  of  federal 
statutes  for  protection  of  employes  be- 
ing alleged,  assumption  of  risk  is  avail- 
able as  complete  defense,  and  there  is 
no  presumption  of  negligence.  Southern 
Ry.  Co.  V.  Blackwell,  93  S.  E.  321,  20 
Ga.  App.  630. 

The  defense  of  assumed  risk  remains 
and  is  available  under  the  federal  Em- 
ployers' Liability  Act  of  1908.  'Mit- 
chell V.  Louisville  &  N.  R.  Co.,  194  111. 
App.  77. 

An  employ^  assumes  all  risks  which 
are  obvious  and  apparent  and  which  are 
known  to  him,  although  such  conditions 
are  produced  as  the  result  of  the  mas- 
ter's negligence  if  he  continues  in  his 
employment  without  a  promise  to  rem- 
edy such  defects.  Lincoln  v.  Pryor,  199 
lU.  App.  228. 

A  servant  does  not  assume  the  risks  of 
the  negligent  acts  of  the  master  that 
are  unusual  or  extraordinary  and  not 
known  to  the  servant    Id. 

An  employ^  assumes  only  the  ordi- 
nary risks  and  dangers  of  his  employ- 
ment and  does  not  assume  extraordinary 
or  unusual  risks  thereof.  Koopke  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  200  111. 
App.  247. 

Under  the  decisions  of  the  federal 
courts,  an  employ^  does  not  assume 
risks  that  are  not  necessarily,  ordinarily, 
or  naturally  incident  to  the  occupation 
in  which  he  is  engaged  until  he  becomes 
aware  of  the  neglect  or  defect  out  of 
which  the  danger  arises  and  the  risk 
involved,  unless  both  defect  and  risk  are 
BO  obvious  that  an  ordinarily  prudent 
person  would  have  observed  and  appre- 
ciated them.  Roberts  v.  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.,  202  lU.  App.  480, 
judgment  affirmed  117  N.  E.  97,  279 
111.  493. 

Under  the  federal  Employers'  Liabil- 
ity Act,  an  employ^  does  not  assume 
risks  created  by  the  negligence  of  others 
or  arising  out  of  defects  in  cars  or  equip- 
ment. Warren  v.  Jackson,  204'  111.  App. 
576. 

Employers*  Liability  Act  permitting 
servant's  recovery  against  his  master 
for  personal  injuries  in  certain  cases* 
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althoQgh  servant  knew  or  could  have 
learned  of  danger,  modifies  the  comiaon- 
law  rule  of  assumption  of  risk.  City 
of  Decatur  y.  Eady  (Ind.)  115  N.  B. 


Being  contractual  in  its  origin  and 
nature,  assumption  of  risk  will  not  arise 
by  implication  of  law  from  a  perilous 
situation  suddenly  created.  Pennsyl- 
vania Co.  V.  Stalker  (Ind.  App.)  119  N. 
E.  163. 

A  servant,  wured  while  obeying  a 
direct  command  of  the  master,  does  not 
assume  the  risk,  unless  the  danger  is  so 
great  and  imminent  that  a  reasonably 
prudent  person  would  not  assume  it. 
Vandalia  R.  Co.  t.  Kendall  (Ind.  App.) 
119  N.  E.  816. 

Where  employ^  complains  of  a  defec- 
tive tool  furnished  him,  and  on  promise 
to  repair  continues  to  use  it,  he  does  not 
assume  the  risk  as  a  matter  of  law. 
Swaim  y.  Chicago,  R.  I.  &  P.  Ry.  CJo. 
(Iowa)  170  N.  W.  296. 

However  experienced  an  employ^  may 
be  he  may  rely  on  assurances  of  safety 
hj  his  foreman,  if  he  is  ignorant  of  the 
danger,  unless  it  is  so  obvious  'as  to  pre- 
vent one  of  ordinary  prudence  from 
working.  Louisville  &  N.  R.  Co.  v. 
Thomas'  Adm'r,  185  S.  W.  840, 170  Ky. 
145,  rehearing  denied  188  S.  W.  463, 171 
Ky.  471. 

A  servant  assumes  the  risks  created 
by  the  method  he  employs  in  perform- 
ing the  work.  Louisville,  H.  &  St,  L. 
Ry.  Ck).  V.  Wxight,  185  S.  W.  861,  170 
Ky,  230. 

When  servant  makes  objections  to 
work,  but  is  informed  by  master  that 
there  is  no  danger,  and  danger  is  not  so 
apparent  as  to  cause  servant  to  appre- 
ciate it,  he  does  not  assume  risk.  Jones 
V.  Southern  Ry.  in  Kentucky,  194  S.  W. 
558,  175  Ky.  455. 

CV)mmon-law  rule  of  assumed  ri^k 
still  obtains  in  Kentucky.  Harris  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  197 
S.  W.  464,  176  Ky.  846. 

Assumption  of  risk  is  rule  of  the  com- 
mon law,  and  is  based  on  contract,  by 
implication,  on  servant's  act  involun- 
tarily exposing  himself  to  danger.  Mc- 
Farland  v.  Chesapeake  &  O.  Ry.  Co., 
197  S.  W.  944,  177  Ky.  551,  rehearing 
denied  199  S.  W.  66, 178  Ky.  530. 

In  action  for  injuries  to  railroad 
brakeman  brought  under  federal  Em- 
ployers' Liability  Act,  assumption  of 
risk  is  defense  available  to  railroad  com- 
pany. Norton  v.  Maine  Cent.  R.  Ob,, 
100  A.  598,  116  Me.  147.     ' 

Undef  the  federal  Employers'  Liabil- 
ity Act  the  defense  of  assumption  of 
risk  remains  as  at  common  law.  Sims 
V.  Minneapolis,  St  P.  &  S.  S.  M.  Ry. 
Co.  (Mich.)  162  N.  W.  988. 

The  rule  that  a  railroad  employ^ 
must  look  out  for  himself  applies  only 
when  the  action  causing  injury  was  one 
naturally  to  be  expected.  Kippenbrock 
V.  Wabash  R,  Co.,  194  S.  W.  50,  270 
Mo.  479. 
Where  railway  employ^  assumes  riak 


of  injuries  from  available  facilities* 
there  is  no  negligence  on  part  of  com- 
pany. Morris  V.  Pryor  (Mo.)  198  S.  W. 
817. 

The  federal  Employers'  Liability  Act 
having  left  the  defense  of  assuinption  of 
risk  from  J  defective  roadbeds  of  rail- 
roads untouched,  and  having  conferred 
full  jurisdiction  upon  the  state  courts, 
the  defense  of  assumption  of  risk  in 
such  cases  must  be  determined  accord- 
ing to  the  common  law  existing  in  the 
state  as  if  the  act  had  not  been  passed. 
HoUoway  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.)  208  S.  W.  27. 

Assumption  of  risk  by  employ^  stands 
upon  contract,  express  or  implied,  while  ^ 
negligence  lies  in  tort,  and  public  pol- 
icy forbids  the  judicial  enforcement  of 
contracts  authorising  tortious  acts  upon 
one's  person,  and  therefore  the  employ- 
er's negligence  cannot  be  justified  by 
the  contractual  assumption  of  risk ;  but 
this  rule  does  not  interfere  with  employ- 
ment in  hazardous  occupation  of-  rail- 
way operation  upon  lines  and  with  ap- 
pliances reasonably  fit  for  that  purpose, 
nor  with  the  reasonable  exerdse  of  the 
judgment  of  the  employer  in  the  con- 
struction, maintenance,  and  operation  of 
such  facilities.    Id. 

Employ^  may  assume  that  master  has 
used  due  diligence  to  perform  all  pri- 
mary duties  incumbent  upon  him  when 
he  assigns  the  employ^  a  duty  to  be  per- 
formed. Sorenson  v.  Northern  Pac,  Ry. 
Co.,  163  P.  500,  53  Mont.  268. 

Actual  ignorance  of  servant  of  partic- 
ular risk  will  not  relieve  him  from  im- 
putation of  assumption  of  risk,  unless 
his  ignorance  is  excusable  or  hazard  re- 
quires knowledge  or  judgment  not  pos- 
sessed by  man  of  ordinary  observation. 
Id. 

The  doctrine  of  assumption  of  risk 
has  no  application  under  this  act.  Gry- 
bowski  V.  Erie  R.  Co.  (N.  J.  Err.  & 
App.)  98  A.  1085,  afflrming  judgment 
(Sup.)  95  A.  764. 

The  doctrine  of  assumption  of  risk 
has  no  application  to  risks  arising  solely 
and  directly  out  of  negligent  acts  of 
fellow  servants.    Id. 

Under  the  federal  Employers'  Liabil- 
ity statute,  relieving  the  employer  from 
liability  for  injury  to  an  employ^  ris- 
ing out  of  risks  assumed  by  the  employ^, 
a  railway  employ^  injured  by  an  obvious 
and  appreciated  risk  assumed  the  risk, 
and  could  not  recover.  Capan  v.  Dela- 
ware, L.  &  W.  R.  Co.  (N.  J.)  102  A.  661. 

Assumed  risk  is  founded  upon  knowl- 
edge by  employ^  of  hazards  to  be  en- 
countered and  bis  consent  to  take  chance 
of  injury  therefrom.  Horton  v.  Sea- 
board Air  Line  Ry.  Co.,  95  S.  E.  8S3, 
175  N.  C.  472,  certiorari  denied  Sea- 
board Air  Line  Ky.  Co.  v.  Horton,  39 
S.  Ct.  8,  63  L.  Ed.  — . 

In  actions  under  the  federal  Employ- 
ers* Liability  Act,  the  common-law  doc- 
trine of  assumption  of  risk  applies,  and 
as  to  extroardinary  risks  and  those  due 
to  employer's  negligence  there  is  no  as- 
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sumption  luiless  the  risks  are  so  obvious 
that  an  ordinarily  prudent  man  would 
observe  and  appreciate  them.  King  v. 
Norfolk  &  S.  R.  Co.  (N.  C.)  97  S.  E.  29. 

Doctrine  of  assumption  of  risk  of  neg- 
ligence of  follow  servant  is  based  on 
knowledge,  or  on  fair  and  reasonable  op- 
portunity to  know,  and  usually  such 
knowledge  and  opportunity  must  come 
in  time  to  be  of  use.  Jones  v.  Norfolk 
Southern  R.  Co.  (N.  C)  97  S.  E.  48. 

A  section  man  assumes  only  such  risks 
as  railroad  employ^  ordinarily  assumes 
where  usual  precautions  for  safety  of 
those  lawfully  upon  tracks  are  ob- 
served. Stool  V.  Southern  Pac.  Co.,  172 
P.  101,  88  Or.  350. 

To  preclude  recovery  from  servant's 
assumption  of  risk,  it  must  appear  that 
he  knew  and  appreciated,  or  should  have 
known  and  appreciated,  danger  to  which 
he  was  exposed.  I^'alyk  v.  Pennsylvania 
R.  Co.,  100  A.  961,  256  Pa.  397. 

He  assumes  ordinary  risks-  of  his  em- 
ployment and  of  all  obvious  dangers 
threatening  immediate  injury,  but  where 
risk  from  minor  defect  is  small,  and 
ho  continues  work  relying  on  master's 
assurance  as  to  safety,  he  does  not,  as 
matter  of  law,  assume  risk  of  injury 
from  such  defect,  for,  except  in  case  of 
obvious  and  immediate  danger,  servant 
may  generally  rely  on  master's  judg- 
ment.   Id. 

in  railroad  employe's  action,  in  which 
both  parties  invoked  federal  Employ- 
ers' Liability  Act,  held,  that  plaintiff 
did  not  assume  risk  if  his  injury  ap- 
proximately resulted  from  negligence  of 
fellow  servant,  in  absence  of  prior 
knowledge  by  plaintiff  of  such  negli- 
gence. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  HaU 
(Tex.  Civ.  App.)  196  S.  Wt  613. 

Dangers  ordinarily  incident  to  em- 
ployment are  those  commonly  and  usu- 
ally pertaining  to  or  incident  to  it, 
which  a  reasonably  prudent  person 
might  anticipate,  and  do  not  include 
danger  by  acts  of  negligence,  unless 
habitual  and  known  to  the  servant. 
Chicago,  R.  I.  &  G.  Ry,  Co.  v.  Smith 
(Tex.  Civ.  App.)  197  S.  W.  614. 

Issue  raised  by  evidence  of  employ^ 
choosing  unsafe  way  of  doing  work, 
when  safe,  suitable,  and  convenient  way 
is  available,  is  only  that  of  contribu- 
tory negligence,  and  not  of  assumption 
of  risk.  Southern  Pac.  Co.  v.  De  la 
Cruz  (Tex.  Civ.  App.)  201  S.  W.  428. 

Under  federal  Employers'  Liability 
Act,  when  the  neglijrcnce  does  not 
amount  to  a  violation  of  the  Safety  Ap- 
pliance Acts,  the  defense  of  assumed 
risks  at  common  law  is  left  intact,  and 
such  defense  may  be  set  up  in  action 
for  injuries  on  railroad  turntable  as 
against  allegations  that  the  handle  was 
too  short,  there  was  insufficient  light, 
the  current  was  on  in  the  electric  turn- 
er, and  that  same  was  out  of  order. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Miller 
(Tex.  Civ.  App.)  201  S.  W.  1049. 

In  action  governed  by  federal  Em- 
ployers' Liability  Act  for  injury  to  rail- 
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road  employ^  engaged  in  interstate  com- 
merce, railroad  can  invoke  defense  of 
assumed  risk,  but  dangers  must  be  so 
patent  as  to  be  instantly  recognized  bv 
persons  familiar  with  business,  thougn 
particular  injury  sastaioed  need  not 
have  been  apprehended  nor  danger  fully 
realized.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Drennan  (Tex.  Civ.  App.)  204  S.  W. 
69L 

The  federal  Employers'  Liability  Act 
leaves  the  application  of  assumed  risk  as 
it  was  at  common  law,  as  recognized  and 
construed  by  the  federal  courts.  South- 
ern Pac.  Co.  V.  Berkshire  (Tex.  Civ. 
App.)  207  S.  W.  323. 

Railroad  employ^  engaged  in  inter- 
state commerce,  knowing  that  machin- 
ery is  defective,  the  place  of  work  un- 
necessarily dangerous,  or  that  proper 
rules  are  not  enforced,  assumes  risk 
thereof,  unless  he  informs  employer, 
who  promises  to  correct  conditions. 
Schafif  V.  Hendrich  (Tex.  Civ.  App.)  207 
S.  W.  543. 

Federal  Employers'  Liability  Act  has 
not  abrogated  the  defense  of  assumed 
risk  under  the  common  law.    Id. 

While  the  defense  of  assumed  risk  is 
eliminated  by  the  federal  Employers* 
Liability  Act  in  cases  of  interstate  com- 
merce, where  the  violation  by  the  car- 
rier  of  the  statute  enacted  for  the  safety 
of  employes  contributed  to  the  injury 
in  all  other  cases  it  is  a  complete  bar. 
Southern  Pac.  Co.  v.  Miller  (Tex.  Civ. 
App.)  207  S.  W.  554,. 

A  servant,  in  addition  to  ordinary, 
usual,  and  normal  risks,  assumes  such 
other  risks  as  he  knows  of,  or  which 
were  so  unquestionably  plain  and  dear 
that  he  must  have  known  of  their  exist- 
ence and  their  danger  to  him.  Chesa- 
peake &  O.  Ry.  Co.  v.  Meadows  (Va.) 
89  S.  E.  244. 

Where  master  and  servant  have  equal 
knowledge  or  means  of  knowledge  of 
dangers,  or  are  equally  ignorant,  servant 
assumes  risk,  but  where  master  knows 
or  should  know  of  dangers  of  which 
servant  is  ignorant,  and  of  which  he  is 
not  under  equal  obligation  to  know, 
there  is  no  assumption  of  risk;  but  as 
to  dangers  arising  after  entering  serv- 
ice, it  is  servant's  duty  to  bring  them 
to  attention  of  master  and  ask  their  re- 
moval; and,  if  master  refuses  to  re- 
move til  em,  servant  should  quit  service, 
but  if  he  fails  to  notify  master  and  con- 
tinues in  service,  he  assumes  risk.  Hou- 
ston's Adm'x  V.  Seaboard  Air  Line  Ry. 
(Va.)  96  S.  E.  270. 

Assumption  of  risk  by  a  servant  is  a 
matter  of  contract.    Id. 

in  action  for  injuries  caused  by  fel- 
low employe's  negligence,  which  was 
not  habitual  or  usual,  held,  that  plain- 
tiff did  not  assume  negligence  of  such 
fellow  employ^.  Cules  v.  Northern  Pac. 
Ry.  Co.  (Wash.)  177  P.  830. 

An  employ^  of  a  railroad  company  en- 
gaged in  interstate  cc«nmerce  assumes 
the  ordinary  hazards  not  arising  from 
negligence;     assumption     of    risk    not 
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being  wholly  abolished  by  the  federal 
Employers'  LiabilUy  Act  ^ull  ▼.  Vir- 
ginian Ry.  Co.  (W  Va.)  88  S.  E.  1060. 

Employ^  engaged  in  mounting  and 
riding  engines  in  interstate  commerce 
within  federal  Employers'  Liability  Act 
may  assume  that  his  employer  will  not 
subject  him  to  extraordinary  risks,  and 
act  theieon  unless  risks  are  so  open  and 
apparent  that  man  of  ordinary  pru- 
dence would  see  and  appreciate  them. 
Dumphy  v.  Norfolk  &  W.  Ky.  CJo.  (W. 
Va.)  95  S.  E.  863. 

Wiiile  assumption  of  risk  remains  a 
defense  under  the  federal  Employers' 
LiaMlity  Act,  it  does  not  include  risk 
of  unexpected  negligent  acts  of  coem- 
ploy^s.  Ewig  Y.  Chicago,  M.  &  St  P. 
Ry.  Co.  (Wis.)  167  N.  W.  442. 

—  Applicatloji  to  particular*  facfts.^ 

Head  brakeman  of  freight  train  does 
not  assume  risk  of  injury  in  attempting 
to  board  train  operated  at  dangerous 
rate  of  speed  unless  speed  and  danger 
were  so  obvious  that  an  ordinarily  care- 
ful person  would  have  observed  it 
Chesapeake  &  O.  Ry.  Co.  v.  De  Atley, 
36  S.  Ct  564,  241  U.  S.  310,  60  L.  Ed. 
1016,  reversing  judgment  167  S.  W. 
933,  159  Ky.   687. 

Railway  fireman  Injured  by  stumbling 
over  cinders  between  tracks  while 
boarding  a  moving  train  with  can  of 
drinking  water  in  his  hand  held  to  have 
assumed  the  risk  of  the  situation  where 
he  had  knowledge  of  the  cinders.  Ja- 
cobs v.  Southern  Ry.  Co.,  36  S.  Ct  588, 
241  U.  S.  229,  60  L.  Ed.  970. 

Abandonment  by  plaintiff  of  his  claim 
under  federal  Safety  Appliance  Acts  in 
action  based  on  them  and  Employers' 
liability  Act,  for  injuries  to  a  brake- 
nutn  working  an  automatic  coupler,  did 
not  withdraw  all  evidence  of  defects  in 
coupler  so  as  to  establish  as  a  matter 
of  law,  assumption  of  risk.  St.  Louis  & 
8.  F.  R.  Co.  V.  Brown,  36  S.  Ct  602, 
241  U.  S.  223,  60  L.  Ed.  966,  aflSrming 
judgment  (Okl.)  144  P.  1075. 

Experienced  railway  engineer  aware 
of  dangers  incident  to  lubricator  hav- 
ing tubular  glasses  does  not  tfssume  in- 
creased risk  of  explosion  of  glasses  at- 
tributable to  the  railroad's  negligence 
in  maintaining  such  a  lubricator  on  a 
high-pressure  engine.  Chicago  &  N. 
W.  Ry.  Co.  v.  Bower,  36  S.  Ct  624, 
241  C.  S.  470,  60  L.  Ed.  1107,  affirm- 
ing judgment  Bower  v.  Chicago  &  N. 
W,  R.  Co.,  148  N.  W.  145,  96  Neb.  419. 

A  telegraph  lineman,  who  asked  that 
a  "deadman"  be  used  for  his  safety, 
but  was  assured  that  its  use  was  unnec- 
essary, did  not  assume  the  risk.  Coal 
&  Coke  Ry.  Co.  v.  Deal,  231  F.  604, 
145  G.  C.  A.  490,  affirming  judgment 
Deal  V.  Coal  &  Coke  By.  Co.  (D.  C.) 
215  F.  285,  and  writ  of  error  granted 
to  Supreme  Court  Coal  &  Coke  Ry.  Co. 
▼.  Deal,  232  F.  1020,  146  C.  C.  A.  665. 

^at  a  brakeman,  injured  in  stepping 
on  a  piece  of  slag  as  he  alighted  from 
&  moving  train,  might  have  seen  the 


slag,  does  not  put  in  operation  the  doc- 
trine of  assumption  of  risk,  but  af- 
fects the  question  of  contributory  neg- 
ligence. Cincinnati,  N«  O.  &  T.  P.  Ry. 
Co.  V.  Thompson,  236  F.  1,  149  C.  C. 
A.  211. 

The  brakeman  did  not  assume  the 
risk  of  injury  from  the  presence  of 
pieces  of  slag  on  the  roadbed  because 
ordinarily  prudent  persons  would  have 
observed  their  presence  before  alight- 
ing; but  he  did  assume  the  risk  of  in- 
jury, though  he  did  not  know  of  pres- 
ence of  that  piece,  if  he  knew  that  there 
were  similar  pieces  of  slag  in  the  yards, 
though  knowledge  of  the  presence  of 
smaller  pieces  of  slag  would  be  insuffi- 
cient   Id. 

In  an  action  for  the  death  of  a  brake- 
man,  evidence  as  to  the  warning  given 
him  concerning  a  low  bridge  held  not 
to  show  as  a  matter  of  law  that  he 
knew  of  the  particular  danger  of  that 
bridge,  and  therefore  assumed  the  risk. 
Philadelphia  &  R.  Ry.  Co.  v.  Marland, 
239  F.  1,  152  C.  C.  A.  51. 

A  wrecking  foreman  held  not  to  have 
assumed  the  risk  of  the  improper  cou- 
pling  of  wrecked  cars  between  the  engine 
and  the  wrecking  outfit  as  a  matter  of 
law,  though  he  knew  of  the  danger. 
Southern  Ry.  Co.  v.  Mays,  239  F.  41, 
152  C.  C.  A.  91. 

A  railroad  section  man  assumes  the 
risk  of  the  occasional  necessity  to  run 
trains  on  tracks  intended  for  those  com- 
ing in  the  opposite  direction,  but  the 
risk  so  assumed  is  subject  to  the  limits- 
tion  that  the  trains  be  run  with  the  care 
to  l^  reasonably  expected  under  such 
conditions.  Southern  Ry.  Co.  v.  Mc- 
Guin,  240  F.  649,  153  C.  C.  A.  447. 

An  employ^  held  not  to  have  assumed 
the  risk  of  injury  resulting  from  the 
caving  in  of  a  fill  in  which  a  cut  was  be- 
ing made,  on  the  theory  of  creating  his 
own  place  of  work.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Hall,  243  F.  76,  155 
C.  C.  A.  606. 

Brakeman  held  not  to  have  assumed 
risk  of  conductor's'  negligence  in  direct- 
ing motion  of  train  while  he  was  be- 
tween cars  performing  his  duties.  Illi- 
nois Cent.  R.  Co,  v.  Norris,  245  F.  926, 
158  C.  C.  A.  214. 

One  acting  as  brakeman,  while  assum- 
ing risk  of  falling  from  car  on  which  he 
was  riding,  does  not  assume  risk  of  be- 
ing thrown  from  car  by  negligent  act  of 
railroad  company,  its  agents,  or  officers. 
Erie  R.  Co.  V.  Linnekogel,  248  F.  389, 
160  C.  C.  A.  399. 

A  switchman,  working  under  orders 
of  a  foreman,  in  "kicking"  cars  upon  a 
switch  track  at  night,  did  not  assume 
the  responsibility  or  risk  of  such  move- 
ment, although  in  immediate  charge  of 
the  operation.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  McGuffey  (C.  C.  A.)  252 
F.  25. 

Where  it  did  not  appear  that  captain 
of  lighter  owned  and  operated  by  rail- 
road in  interstate  commerce  knew  of  de- 
fect in  one  of  bits  of  lighter,  part  of 
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which  was  wrenched  off,  he  cannot  be 
deemed  to  have  assumed  risk  of  injury 
therefrom.  The  Erie  Lighter  108  (D. 
C.)  250  P.  490. 

A  servant  of  a  railroad  company  rid- 
ing on  a  push  car  preceding  a  hand  car 
held  not  to  assume  the  risk  of  injury 
from  the  act  of  one  of  the  employes  on 
the  hand  car  in  suddenly  shoving  or  kick- 
in?  the  push  car.  Arizona  Eastern  R. 
Co.  V.  Bryan  (Ariz.)  157  P.  376. 

A  yardmaster  does  not  assume  the 
risk  of  injury  from  bad  order  cars  where 
he  is  not  warned  as  to  their  condition, 
and,  if  injured  by  reason  of  defects  in 
such  cars,  he  may  recover;  so  an  in- 
struction so  declaring  is  proper.  St. 
Louis  Southwestern  Ky.  Co.  v.  Ellen- 
wood  (Ark.)  185  S.  W.  768. 

Employ^  in  railroad  yard  assumes 
risks  arising  from  mode  in  which  yard 
is  constructed,  from  the  proximity  of 
switch  tracks  to  each  other,  and  from 
tracks  being  out  of  alignment,  due  to 
long-continued  use,  where  he  knew  of 
condition.  Kirbo  v.  Southern  Ry.  Co. 
(Ga.  App.)  89  S.  E.  179. 

Railroad  switchman  assumes  risks 
arising  from  method  of  yard  construc- 
tion, and  also  the  risks  from  conditidn 
of  tracks,  in  the  absence  of  allegation 
that  road  knew  or  should  have  known  of 
danger  from  defects  in  tracks,  and  that 
he  did  not  know,  and  by  ordinary  care 
could  not  have  known  thereof.  Atlan- 
tic Coast  Line  R.  Co.  v.  Kennedy  (Ga. 
App.)  92  S.  B.  973. 

Section  foreman  in  charge  of  track 
used  for  interstate  commerce  assumed 
ordinary  risk  of  employment,  including 
danger  from  trains  and  from  necessity 
of  hurriedly  removing  hand  car  on  ap- 
proach of  trains.  Atlantic  Coast  Line 
R.  Co.  y.  Tomlinson  (Ga.  App.)  94  S.  E. 
909. 

A  section  hand  injured  by  derail- 
ment of  work  train  on  which  he  was 
riding  to  work  did  not  assume  the  risk 
of  operation  of  the  train  at  excessive 
speed  over  defective  track,  where  he  did 
not  know  of  the  daifgerous  condition  of 
the  track  and  had  no  control  over  the 
operation  of  the  engine.  Roberts  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  117 
N.  E.  97,  279  111.  493.  affirming  judg- 
ment 202  111.  App.  480. 

In  an  action  by  a  switchman  under  the 
federal  Employers'  Liability^  Act  for  in- 
juries sustained  by  jumping  off  a  plat- 
form car  to  the  ground  in  a  railroad 
freight  yard,  a  distance  of  four  feet,  in 
order  to  avoid  an  impending  collision 
with  another  car  where  it  appeared  that 
plaintiff  was  ruptured  as  a  result  of 
striking  the  ground  "stiff-legged'*  when 
he  jumped,  plaintiff's  act  in  jumping 
held  an  ordinary  and  usual  incident  in 
his  entployment,  and  that  he  assumed 
the  risk.  Wall  v.  Elgin,  J.  &  E.  Ry. 
Co.,  196  111.  App.  429. 
^  An  assistant  railway  car  inspector, 
who,  after  a  mail  car  has  been  detached 
from  the  rest  of  a  passenger  train  by  a 
road  engine  and  moved  from  four  to  six 
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feet  from  the  rest  of  the  care  standing 
on  the  track,  is  working  in  front  of  the 
buffer  of  the  car  in9t>ecting  it,  does  not 
assume  the  risk  of  being  struck  by  the 
foremost  car  of  the  rest  of  the  train 
which,  with  other  cars,  is  set  in  motion 
as  the  result  of  a  switch  engine  working 
at  the  other  end  of  the  train  bumping 
against  tiie  standing  cars  with  unusual 
violence.  Koepke  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  200  111.  App,  247. 

In  an  action  for  injuries  sustained  by 
a  railroad  laborer  from  defective  road- 
bed, evidence  held  not  to  show  assump- 
tion of  risk.  Roberts  v.  Cleveland,  C, 
O.  &  St  L.  Ry.  Co.,  202  111.  App.  480, 
judgment  affirmed  117  N.  E.  97,  279  111. 
493. 

Plaintiff  locomotive  fireman,  whose 
duty  it « was  to  shovel  coal  into  the  fire 
box  of  a  moving  locomotive,  held  not 
charged  with  knowledge  of  condition  of 
ties  or  roadbed  over  which  locomotive 
was  passing,  so  that  he  assumed  risk  of 
danger  due  to  defective  ties  or  roadbed. 
Wilson  V.  Chicago  Heights  Terminal 
Transfer  Railroad  Co.,  212  111.  App. 
271. 

Where  brakeman,  who  went  between 
cars  to  raise  coupling  pin,  caught  foot 
in  guard  rail,  and  conductor  negligent- 
ly directed  'engineer  to  start  train  with 
knowledge  that  brakeman  was  in  dan- 
gerous position,  the  risk  was  not  assum- 
ed. Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Wolf  (Ind.)  121  N.  B.  438. 

Where  conductor,  injured  by  rear-end 
collision  when  his  train  stopped,  relied 
on  rear  brakeman  to  do  his  duty  in 
back-flagging,  negligence  in  this  respect 
on  brakeman's  part  would  be  chargea- 
ble to  railroad  company,  and  not  con- 
ductor, under  federal  Employers*  Liabil- 
ity Act.  Kaey  v.  Chicago  Great  West- 
em  R.  Ck).  (Iowa)  166  N.  W.  739. 

A  tamping  pick  used  to  tamp  lime- 
stone under  ties  on  a  railway  roadbed, 
equipped  with  one  sharp  and  one  round 
prong  and  a  handle  2  or  3  feet  long,  is 
not  a  simple  tool  within  the  doctrine  of 
assumption  of  risk.  Swaim  v.  Chicago, 
R.  I.  &  P.  Ry.  C:o.  (Iowa)  170  N.  W. 
296. 

In  action  by  employ^  in  railroad  re- 
pair shop  whose  eye  was  injured  while 
breaking  boards  removed  from  disman- 
tled passenger  coach,  and  who  did  not 
appreciate  danger  of  obeying  foreman's 
order,  plaintiff  was  not  barred  of  recov- 
ery on  account  of  assumption  of  risk. 
Duran  v.  Atchison,  T.  A  S.  F.  Ry.  Co., 
165    P.  653,  100  Kan.  189. 

Under  federal  Employers*  Liability 
Act,  experienced,  competent  fireman 
who,  seeing  his  train  in  motion,  climbed 
on  top  of  car  to  go  forward  to  engine, 
and  fell  between  cars  and  was  killed, 
and  who  should  have  known  or  perceiv- 
ed dangers  assumed  risk.  Briggs  v.  Un- 
ion Pac.  R.  Co.  (Kan.)  175  P.  105. 

Track  laborer  does  not  assume  the 
risk  of  injury  from  coal  falling  from  the 
tender  of  a  passing  train  merely  because 
he  has  in  the  past  noticed  coal  negU- 
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gently  loaded  so  fall.  Cincinnati^  N.  O. 
&  T.  P.  Ry.  Co.  V.  Claybourne's  Adm'r, 
183  S.  W.  903,  leO  Ky.  315. 

Where  the  deceased  employ^  was  giv- 
en no  opportunity  to  inspect  the  tun- 
nel in  which  he  worked,  but  was  order- 
ed to  work  there  after  inspection  by  the 
boss,  under  assurances  that  the  place 
was  safe,  he  did  not  assume  the  risk  of 
death  from  falling  rock.  Louisville  & 
N.  R.  Co.  V.  Thomas*"  Adm'r,  185  S.  W. 
840,  170  Ky.  145,  rehearing  denied  188 
S.  W.  463,  171  Ky.  471. 

A  railroad  track  repairer  who,  under 
direction  of  foreman,  undertook  to  re- 
move a  jack  in  front  of  approaching 
train,  held  not  to  assume  the  risk  there- 
from, unless  the  danger  was  so  obvious 
that  a  man  of  ordinary  prudence  would 
have  refused  to  obey;  but  he  assumed 
risk  by  voluntarily  exposing  himself  to 
danger  by  crossing  track  in  front  of  en- 
gine, unless  his  perilous  situation  re- 
qolred  immediate  action  to  escape  dan- 
ger, and  he  acted  as  an  ordinarily  pru- 
dent man  under  the  circumst^ces,  and. 
from  fear  or  bewilderment  failed  to 
choose  the  safe  course.  Cincinnati,  N. 
0.  &  T.  P.  Ry.  Co.  V.  Jones'  Adm'r,  186 
S.  W.  897,  171  Ky.  11. 

Where  plaintiff  attempted  to  board  a 
moving  car  by  means  of  a  defective 
handhold,  the  condition  of  which  he 
knew  or  could  have  known  by  the  exer- 
cise of  the  slightest  care,  be  assumed 
the  risk.  Young  v.  Norfolk  &  W.  Ry. 
Co.,  188  S.  W.  621,  171  Ky.  510. 

Fact  that  injury  to  section  hand  was 
caosed  after  warning  to  companion  held 
alone  to  show  that  risk  was  assumed,  be- 
caase  he  knew  of  danger ;  and  fact  that 
injury  was  caused  by  section  boss  work- 
ing with  him  did  not  render  defendant 
liable.  Jones  v.  Southern  Ry.  in  Ken- 
tnoky,  194  S.  W.  558,  175  Ky.  455. 

Experienced  section  hand  engaged 
with  another  in  ordinary  work  of  plac- 
ing ties  under  rails  held  to  have  assum- 
ed risk  of  injury  to  his  eye,  from  small 
portion  of  ice  or  cinders  which  covered 
ties,  and  which  was  caused  to  fly  when 
his  companion  struck  rail  with  pick. 
Id. 

A  section  hand  in  attempting  to  cross 
a  track  in  front  of  an  approaching  en- 
gine only  a  few  feet  away,  though  on 
order  of  his  foreman,  held  to  assume  the 
risk  of  the  obvious  and  imminent  dan- 
ger. Louisville  &  N.  R.  Co.  v.  Williams' 
Adm'r,  194  S.  W.  920,  175  Ky.  679, 
modification  of  opinion  granted  197  S. 
W.  455,  177  Ky.  20. 

Where  machinery  is  in  a  servant's  en- 
tile charge,  he  assumes  risk  due  to  his 
failare  to  properly  repair  or  operate  it ; 
and  an  experienced  stationary  engineer 
fissomed  the  risk  of  placing  his  arm  be- 
tween spokes  of  a  flywheel  when  start- 
ing a  stationary  engine,  which  could 
have  been  started  by  another  method. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
York  (Ky.)  194  S.  W.  1034. 

A  railway  switchman,  killed  by  being 
thrown  under  a  moving  train  by  stum- 


bling on  a  jack  Mock  on  the  path  did 
not  assume  the  risk  of  injury  therefrom 
if  he  was  unaware  of  its  presence.  Illi- 
nois Cent.  R.  Co.  v.  Skinner's  Adm'x, 
197  S.  W.  552,  177  Ky.  62,  certiorari 
denied  Same  v.  Skinner,  38  S.  Ct.  333, 
62  L.  Ed.  928. 

Right  of  recovery  under  the  Employ- 
ers' Liability  Act  by  painter  who  fell 
owing  to  breaking  of  rope  depends  on 
negligence  in  furnishing  rope,  and  paint- 
er does  not  assume  risk  unless  he  knows 
or  should  have  known  condition  of  the 
rope.  McFarland  v.  Chesapeake  &  O. 
Ry.  Co.,  197  S.  W.  944, 177  Ky.  551,  re- 
hearing denied  199  S.  W.  66,  178  Ky. 
530. 

A  railway  signal  malntainer  on  the 
track  with  a  tricycle  does  not  assume 
the  risk  of  the  master's  negligence  in 
not  furnishing  a  headlight  for  its  en- 
gine, because  the  danger  itself  was,  cre- 
ated and  concealed  by  the  negligent  act. 
liouisville  &  N.  R.  Co.  v.  Mullins' 
Adm'x,  203  S.  W.  1058,  181  Ky.  148. 

In  action  for  injuries  due  to  plaintiff 
hostler  backing  engine  upon  turntable 
when  rails  were  not  properly  lined,  evi- 
dence held  to  show  that  plaintiff  did  not 
assume  risk.  Clement  v.  Maine  Cent. 
R.  Co.,  102  A.  559,  117  Me.  45. 

Where  risk  of  injury  to  health  of  op- 
erator of  paint  gun  without  use  of  res- 
pirator was  so  obvious  that  an  ordina- 
rily prudent  person  would  have  appre- 
ciated it,  ft  railroad's  servant  assumed 
such  danger  from  using  such  a  gun 
without  a  respirator.  Baltimore  &  O. 
R.  Co.  V.  Branson,  98  A.  225,  128  Md. 
678. 

In  action  for  injuries  alleged  to  have 
been  caused  by  failure  of  railroad  to 
provide  safe  approach  to  switch  for  use 
of  train  men,  plaintiff  held,  under  the 
evidence,  precluded  from  recovery  by  as- 
sumption of  risk.  Western  Maryland 
Ry.  Co.  V.  Sanner,  101  A.  587,  130  Md. 
581,  certiorari  denied  Sanner  v.  West- 
em  Maryland  R.  Co.,  38  S.  Ct.  61,  245 
U.  S.  661,  62  L.  Ed.  536. 

Where  an  express  messenger  steppefl 
backward  out  of  the  door  of  a  car  and 
fell  because  a  trutk,  left  before  the  door, 
had  been  moved  without  bis  knowledge, 
he  did  not  assume  risk  of  negligence  of 
his  fellow  employes.  Chapman  v.  Unit- 
ed States  Express  Co.  (Mich.)  159  N. 
W.  308. 

A  workman  engaged  to  diagnose  and 
repair  defective  machinery  or  applian- 
ces, whose  place  of  work  is  dangerous, 
assumes  the  added  risk  incident  to  the 
existing  condition  of  the  work  or  place ; 
and  in  action  for  injury  to  experienced 
car  repairer  from  striking  plunger  of  de- 
fective drawbar  without  instructions  to 
strike  plunger,  held,  that  he  assumed 
the  risk  and  could  not  recover.  Gnines 
V.  Grand  Trunk  Ry.  Co.  of  Canada 
(Mich.)  159  N.  W.  542. 

A  car  repairer  assumed  the  risk  of  in- 
jury from  the  falling  on  him  of  a  defec- 
tive draw-bar  in  a  bad-order  car,  which 
defect  was  not  noted  on  the  bad-order 
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tag  attached  to  the  car  by  car  inspector. 
Sims  V.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  (Mich.)  162  N.  W.  988. 

Plaintiff  employed  in  unloading  bridge 
timbers  from  a  car  assumed  the  risk 
that  without  negligence  of  his  coemploy- 
6s  the  timbers  might  escape  from  their 
control.  .  Chapman  v.  Ann  Arbor  R.  Co. 
(Mich.)  163  N.  W.  107. 

Employ^  is  not  chargeable  as  matter 
of  law  with  assumption  of  risk  in 
standing  on  end  sill  of  car  to  uncouple, 
instead  of  swinging  around  end  of  car 
and  standing  on  side  stirrup  and  un- 
coupling by  use  of  pin  lifter,  and  did 
not  assume  as  matter  of  law  risk  of 
negligent  stop  signal  by  conductor 
nor  of  improper  switching  operation. 
Thompson  v.  Minneapolis  &  SL  L.  R. 
Co.  (Minn.)  158  N.  W.  42. 

Servant,  continuing  service  in  rail- 
road yards  about  switching  engine  car- 
rying 1,500  candle  power  headlight, 
held  not,  as  matter  of  law,  to  assume^ 
risk.  Roach  v.  Great  Northern  Ry.  Co. 
(Minn.)  158  N.  W.  232. 

A  railroad  section  hand  does  not  as- 
sume the  risk  of  injury  from  falling 
ties,  released  by  breaking  of  standard 
on  side  of  passing  fiat  car.  Yazoo  & 
M.  V.  R.  Co.  V.  McCaskeU  (Miss.)  79 
So.  817. 

If  servants  of  railroad  without  pro- 
test, undertake  work  under  circum- 
stances charging  them  with  full  knowl- 
edge of  all  dangers  and  difficulties  in- 
cident thereto,  they  assume  risk  of  in- 
juries; and  a  switchman  of  19  years' 
experience  will  foe  held  to  know  that 
in  switching  body  of  car  moves  from  its 
position  directly  over  track  towards  in- 
side of  curve  over  which  its  wheels  are 
moving,  and  owed  duty  to  suggest 
change  in  spur  track  if  one  was  needed, 
and,  if  he  did  not,  he  assumed  risk. 
Morris  V.  Pryor  (Mo.)  198  S.  W.  817. 

In  action  for  injuries  to  freight  con- 
ductor attempting  to  board  moving  cars 
on  siding  where  track  was  lower  than 
main  line  track,  conductor  held  to 
have  assumed  risk  of  difference  in  grade 
of  tracks.  HoUoway  v,  Missouri,  K.  & 
T.  Ry.  Co.  (Mo.)  208 'S.  W.  27. 

Where  plaintiff  was  injured  in  de- 
fendant's roundhouse  by  stepping  on  a 
piece  of  scrap  hose  which  he  knew  was 
there  several  days  before,  in  violation 
of  regulations,  but  did  not  have  ac- 
tual notice  that  it  was  there  on  day  of 
accident,  its  presence  not  being  a  dan- 
ger or  defect  permanent  in  its  nature, 
plaintiff  was  not  chargeable  with  as- 
sumption of  risk.  Cross  v.  Chicago,  B. 
&  Q.  R.  Co.  (Mo.  App.)  186  S.  W.  1130. 

Railroad's  brakenjan,  in  freight  car  to 
close  its  door,  who  did  not  know  there 
was  hole  in  right  of  way,  and  sprained 
his  ankle  in  it  when  he  jumped  out  of 
car,  did  not  assume  risk,  even  under  fed- 
eral rule,  of  jumping  into  hole.  Wins- 
low  V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.)  192  S.  W.  121. 

In  action  under  federal  Employers' 
Liability  Act  for  injuries  to  section 
hand,  fact  that  the  employ 6  did  the  act 
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resulting  in  his  Injury  in  obedience  to 
the  express  order  of  a  foreman  held 
not  decisive;  and  where  a  section  hand 
with  three  others  was  ordered  to  lift 
a  rail  for  which  work  eight  men  should 
have  been  used  and  was  thereby  in- 
jured, the  proximate  cause  of  his  in- 
jury was  his  foreman's  order.  Sor en- 
son  V.  Northern  Pac.  Ry.  Co.,  163  P. 
560,  53  Mont.  268. 

An  employ^  knowing  of  defect  in 
machinery,  who  gives  notice  to  employ- 
er, who  promises  to  remedy  it,  and  who 
subsequently  uses  appliance  for  reason- 
able time  m  reliance  on  promise,  does 
not,  as  matter  of  law,  assume  the  risk. 
Carnahan  v.  Chicago,  B.  &  Q.  R^  Ga 
(Neb,)  165  N.  W.  956. 

Boiler  maker'^  helper  assumed  or- 
dinary risks,  but  not  of'  idjury  from 
remaining  in  tank  for  unusual  time 
under  direction,  if  acting  with  ordinary 
laare  under,  cf.rcum8tances.  Martinjson 
V.  Chicago,  B.  &  Q.  B.  Co.  (Neb.)  166 
N.  W.  624. 

Where  one  shoveling  coal  in  locomo- 
tive tender  was  ordered  to  jump  off  aft- 
er the  engine  had  started,  risk  was 
not  assumed  because  order  called  for 
quick  action  not  giving  opportunity  for 
consideration.  Topore  v.  Boston  &  M. 
R.  R.  (N.  H.)  100  A.  153. 

In  action  for  death  of  brakeman,  evi- 
dence held  not  to  show  as  matter  of 
law  that  brakeman  assumed  risk  of 
rough  handling  of  the  train  by  engineer 
because  of  trouble  in  making  it  up. 
Castonia  v.  Maine  Cent.  R.  R.  (N.  H.; 
100  A.  601. 

A  section  foreman  engaged  in  inter- 
state commerce  whose'  duty  it  was  to 
look  out  for  the  safety  of  himself  as 
well  as  the  men  under  him,  does  not 
afsume  the  risk  of  injury  from  the 
negligence  of  fellow  employes  in  fail- 
ing to  take  precautions,  or  give  warn- 
ings in  accordance  with  the  rules  of  the 
company.  Willever  v.  Delaware,  L.  & 
W.  R.  Co.  (N.  J.)  99  A.  321,  reversing 
judgment  (Sup.)  94  A.  595,  87  N.  J. 
Law,  348. 

A  railroad  section  hand,  who  had 
worked  on  his  particular  section  eight 
days,  assumed  the  known  and  obvious 
risks  of  injury  by  a  scheduled  train  run- 
ning on  time.  Ingham  v.  New  York, 
O.  &  W.  Ry.  Co.,  169  N.  Y.  S.  346, 
182  App.  Div.  112. 

Risk  of  negligence  of  fellow  servant 
in  turning  on  current  in  high  voltage 
wire  without  warning,  producing  an  un- 
safe place  to  work,  may  be  assumed,  un- 
less the  place  was  rendered  unsafe  by 
the  negligence  of  the  master.  Fried  v. 
New  York,  N.  H.  &  H.  R.  Co.,  170  N. 
Y.  S.  697,  183  App.  Div.  115. 

A  railroad  employ^,  who  attempted 
to  go  under  cars  instead  of  around  ei- 
ther end,  as  he  easily  could,  held  to 
have  assumed  the  risk.  Hinson  v.  At- 
lanta &  C.  Air  Line  Ry.  Co.  (N.  C.) 
90  S.  E.  772. 

Track  repairer,  obeying  orders  of 
foreman,  held  not  to  have  assumed  risk 
of  injury  because  master  furnished  in- 
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saffident  help.  Cherry  t.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  93  S.  E.  783. 

Switchman,  with  11  years'  experience, 
familiar  with  yards,  knowing  location 
of  guard  rail,  and  that  cars  had  been 
kicked  toward  him  at  rate  of  15  miles 
an  honr,  and  who  stepped  between  rail 
and  guard  rail,  was  caught,  and  injured, 
assumed  the  risk.  Gaddy  y.  North  Car- 
oUna  R.  Co.,  95  S.  E.  925,  175  N.  C. 
515. 

Brakeman  making  flying  switch,  and 
thrown  from  car  and  run  over  on  ac- 
count of  looomotive  engineer's  sudden, 
unusaal,  and  unneceasary  manner  of 
stopping  engine,  did  not  assume  risk 
of  such  negligence  of  his  fellow  servant, 
having  no  opportunity  to  know  of  dan- 
ger. Jones  V.  Norfolk  Southern  R.  Co. 
(N.  C.)  97  S.  B.  48. 

Engineer  of  an  interstate  passenger 
train,  who  violated  rules  of  employer 
in  operation  of  train,  assumed  all  the 
ordinary  risks  arising  from  such  negli- 
gent operation,  bat  did  not  assume  ex- 
traordinary risks  caused  by  actual  neg- 
ligence of  employer,  of  which  he  had  no 
knowledge.  The  Pennsylvania  Com- 
pany Y.  Wasson,  3  Ohio  App.  458. 

£mplo^6  on  bridge  gang  assumed  risk 
of  such  accident  as  maul  flying  from 
handle,  but  did  not  assume  risk  of 
master's  neglect  to  repair .  known  de- 
fect Ft.  Smith  &  W.  R.  Co.  v.  Hol- 
combe  (Okl.)  158  P.  633. 

Where  aT  motorcar  was  being  driven 
in  interstate  commerce  by  the  foreman 
of  section  hand  crew  at  an  excessive 
speed,  which  caused  it  to  leave  track 
with  resulting  injury  to  plain  till,  a 
member  of  crew,  he  would  not  be  deem- 
ed to  have  assumed  the  risk  incident  to 
such  excessive  speed  by  his  failure  to 
protest  against  it.  Wichita  Falls  &  N. 
W.  Ry.  Co.  V.  Davem  (Okl.)  177  P.  909. 

Common  laborer  on  railroad  going  to 
his  work  held  not  required  to  examine 
trestle  in  passing  over  it  on  hand  car, 
having  right  to  assume  it  was  safe. 
Emerson  v.  Portland,  E.  &  E.  R.  Co., 
166  P.  946,  85  Or.  229. 

Where  trackman  working  on  track 
used  in  interstate  commerce  was  run 
down  by  train  which  gave  no  warning, 
held  recovery  could  not  be  defeated  on 
theory  of  assumption  of  risk.  Morata 
V.  Oregon-Washington  R.  &  Nav.  Co., 
170  P.  291,  87  Or.  219. 

Where  railroad  telegraph  inspector, 
having  for  more  than  30  days  used 
speeder,  and  knowing  that  a  tunnel  was 
withoat  lights,  and  that  construction 
trains  backed  through  such  tunnel  with- 
out lights,  was  killed  while  in  tun- 
nel through  ^collision  with  construction 
train,  railroad  is  not  liable;  inspec- 
tor having  assumed  risk.  Brundage  v. 
Southern  Pac.  Co.  (Or.)  174  P.  1139. 

That  an  employ^  knew  of  an  occa- 
sional violation  of  a  rule  forbidding  the 
opening  of  cylinder  cock  at  station  plat- 
forms, does  not  charge  him  with  as- 
sumption of  the  risk  therefrom.  Haas 
▼.  Erie  R.  Co.,  98  A.  867,  254  Pa.  235. 

Evidence,  in  a  servant*s  action  for  in- 
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jury  to  a  brakeman  in  turning  a  switch, 
tben  breaking  or  theretofore  broken, 
held  not  to  show  plain,  open,  and  ob- 
vious defect,  as  regards  assumption  of 
risk.  Ballenger  v.  Southern  Ry.  Co. 
(S.  C.)  90  S.  E.  1019. 

Where  railroad  servant,  engaged  in 
lifting  heavy  timbers,  was  injured  while 
lifting  piece  oi  timi>er  because  crew 
was  inadequate,  he  could  not  recover, 
having  assumed  the  risk.  Harmon  v. 
Seaboard  Air  Line  Ry.  Co.  (S.  C.)  96 
S.  E.  253. 

Loconrative  fireman,  engaged,  un- 
der direction  of  foreman,  in  tempo- 
rary work  of  blocking  wheels  of  auto- 
mobile being  shipped,  did  not,  as  a  mat- 
ter of  law,  assume  risk  incident  to  the 
employment  from  a  sliver  of  steel  split- 
ting off  from  a  nail  which  his  fellow  ser- 
vant was  hampering  and  entering  his 
eye.  Panhandle  &  S.  F.  Ry.  Co.  v. 
Fitts  (Tex.  Civ.  App.)  188  S.  W.  528. 

That  a  roadmaster  ran  his  motorcar 
into  an  open  switch,  the  position  of 
which  was  correctly  indicated  by  the 
switch  target,  does  not  charge  him  with 
assumption  of  risk  of  an  obvious  dan- 
ger as  a  matter  of  law.  Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  v.  Finke 
(Tex.  Civ.  App.)  190  S.  W.  1143. 

Railroad  brakeman  killed  between 
two  cars  when  engineer  failed  to  obey 
his  stop  signal  held  not  to  have  as- 
sumed risk  in  placing  himself  before 
standing  car;  the  engineer's  act  being 
that  of  the  master.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Cooper  (Tex.  CMv.  App.)  191 
S.  W.  579.  ^ 

A  roundhouse  helper  who  had  worked 
for  over  two  years  about  engines  and  a 
turntable,  assumed  the  risk  of  injury 
from  conditions  which  had  never  chang- 
ed during  such  time.  Ft  Worth  &  D.  C. 
Ry.  Co.  V.  Miller  (Tex.  Civ.  App.)  201 
S.  W.  1049. 

Where  railroad  employ^,  after  seeing 
a  box  car  containing  lumber  jammed 
and  jarred  by  other  cars,  proceeds  to 
unload  lumber  and  is  injured  by  fall- 
ing into  open  space  over  which  lumber 
had  slid  because  of  impact,  he  cannot 
recover  for  injury,  having  assumed  risk 
of  working  in  the  car  after  the  jarring 
of  the  lumber.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Drennan  (Tex.  Civ.  App.)  204  S.  W. 
.691. 

A  section  man  riding  on  front  end  of 
hand  car  does  not,  where  he  is  not  aware 
of  its  presence,  assume  risk  of  injuries 
from  stepping  on  rolling  bolt  carelessly 
left  on  fioor  of  car  by  fellow  workman. 
Robie  V.  Boston  &  M.  R.  R.  (Vt.)  100 
A.  925. 

In  action  by  section  man  for  injuries 
due  to  stepping  on  loose  bolt  while  rid- 
ing on  hand  car,  it  cannot  be  said  as  a 
matter  of  law  that  bolt  was  so  plainly 
observable  that  he  will  be  taken  to  have 
seen  it,  where  his  duty  required  him  to 
watch  track  for  defects.     Id. 

Railroad  brakeman  does  not  assume 
risk  of  extraordinary  hazard  from  pres- 
ence of  unusually  wide  car  on  adjacent 
track,  which  was  so  placed  as  to  sweep 
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any  person  from  side  ladder  of  another 
car,  unless  risk  was  so  obvious  that  ser- 
vant ought  to  have  known  it.  Sander- 
son V.  Boston  &  U.  R.  R.  (Vt.)  101  A« 
40. 

In  action  for  injuries  to  plaintiff  fire- 
man from  striking  a  caboose  insufficient- 
ly clearing,  evidence  that  plaintiff  did 
not  and  could  not  know  of  the  location 
of  the  caboose,  and  the  track  was  sig- 
naled "clear/'  held  not  to  show  assump- 
tion of  risk.  Chesapeake  &  O.  Ry.  Co. 
V.  Meadows  (Va.)  80  S.  E.  244. 

An  experienced  shoveler  of  sand  from 
a  bank  held  to  assume  the  risk  from 
a  clod  of  clay  in  its  face,  which  the 
shovelers  themselves  were  to  remove  if 
they  thought  it  dangerous.  Norfolk  & 
W.  Ry.  Co.  v.  Tucker's  Adm'x  (Va.) 
91  S.  E.  614. 

Railroad  boiler  maker,  repairing  oil 
tank  car  by  riveting  grabiron,  held  to 
have  assumed  risk  of  injury  when  red- 
hot  rivet  dropped  down  to  him  when  in- 
side car  caused  explosion  of  gas,  which 
he  knew  was  present,  though  he  did  not 
specifically  know  of  danger  of  explo- 
sion. Houston's  Adm'x  v.  Seaboard 
Air  Line  Ry.  (Va.)  96  S.  B.  270. 

Servant  assumes  all  the  ordinary 
risks  of  his  employment,  including  the 
risk  of  boarding  and  riding  moving 
trains,  but  does  not  assume  extraordi- 
nary risks  resulting  from  negligence  of 
employer  or  its  servants,  Dumphy  v. 
Norfolk  &  W.  Ry.  C6.  (W.  Va.)  95  S. 
E.  863. 

One  continuing  in  employment  of  a 
railroad  company  with  knowledge  that 
company  has  not  fenced  its  right  of 
way  as  required  by  St.  Wis.  1915,  S 
1810,  does  not  assume  the  risk  of  in- 
jury from  failure  to  fence,  he  having 
same  rights  under  statute  as  outsiders. 
Jacoby  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  161  N.  W.  751,  165  Wis.  610,  re- 
hearing denied  and  'mandate  amended 
164  N.  W.  88,  165  Wis.  610. 

Where  a  railroad  section  repair  hand 
was  struck  in  the  eye  by  a  flying  chip 
caused  by  peeling  ties  with  a  dull,  nicked 
hatchet  furnished  by  the  employer,  there 
is  no  liability,  since  the  hatchet  was  a 
simple  tool,  the  probable  action  of 
which  must  be  equally  familiar  to  ma- 
ture men.  K arras  v.  Chicago  &  N.  W. 
Ry.  Co.,  162  N.  W.  923,  165  Wis.  57a 

Under  federal  statute,  conductor  at- 
tempting to  uncouple  cars  to  make  fly- 
ing switch  held  not  to  assume  risk  of 
engineer's  negligence.  Reul  v.  Wis- 
consin Northwestern  Ry.  Co.  (Wis.) 
163  N.  W.  180. 

— —  Statutory  violations  by  carrier. 

— ^The  defense  of  assumed  risk  is  un- 
available in  an  action  by  an  employ^ 
engaged  in  interstate  commerce,  where 
the  injuries  are  the  result  of  failure 
to  comply  with  the  federal  Safety  Ap- 
pliance Act.  Wagner  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  200  111.  App.  305,  judg- 
ment affirmed  115  N.  E.  201,  277  III. 
114;  Davidson  v.  Peoria  &  P.  U.  Ry. 
Co.,  203  111.  App.  498;  Kenna-v.  Calu- 
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met,  H.  &  8.  E.  R.  Co.,  206  HI.  App. 
17;  Christy  v.  Wabash  R.  Co.  (Mo. 
App.)  101  S.  W  241;  Potter  v.  Los 
Angeles  &  S.  L.  R.  Co.  (Nev.)  177  P. 
933. 

Violation  of  Hours  of  Service  Act  ex- 
cludes 'defense  of  assumption  of  risk, 
in  action  by  employ^  for  injuries  re- 
ceived after  rest  of  fourteen  hours, 
if  breach  of  Hours  of  Service  Act  con- 
tributed to  the  injury.  Baltimore  & 
O.  R.  Co.  V.  Wilson,  37  S.  Ct.  123, 
242  U.  S.  295,  61  L.  Ed.  312,  affirming 
judgment  Wilson  v.  Baltimore  &  O.  R. 
Co.,  194  III.  App.  491. 

Under  Employers'  Liability  Act  and 
Safety  Appliance  Act,  assumption  of 
risk  held  not  a  defense  if  failure  to 
have  power  brake  of  engine  in  work- 
ing order  contributed  in  whole  or  in 
part  to  the  employe's  death.  Union 
Pac.  R.  Co.  V.  Huxoll,  38  S.  Ct.  187. 
245  U.  S.  535,  62  L.  Ed.  455,  affirming 
judgment  Huxoll  v.  Union  Pac.  R.  Co., 
155  N.  W.  900,  99  Neb.  170. 

Federal  Boiler  Inspection  Act  held  a 
statute  enacted  for  the  safety  of  em- 
ployes, within  this  section,  as  to  as- 
sumption of  risk.  Great  Northern  Ry. 
Co.  V.  Donaldson,  38  S.  Ct.  ^,  246 
U.  S.  121,  62  L.  Ed.  616,  Ann.  Cas. 
1918C,  581,  affirming  judgment  Donald- 
son V.  Great  Northern  Ry.  Co.,  154  P. 
133,  89  Wash.  161. 

Under  Safety  Appliance  Act  and  fed- 
eral Employers'  Liability  Act,  action  by 
a  switchman  who  went  between  cars 
to  effect  coupling,  the  automatic  cou- 
pler being  defective,  cannot  be  defeat- 
ed on  ground  of  assumption  of  risk. 
St.  Louis  Merchants'  Bridge  Terminal 
Ry.  Co.  V.  Schuerman,  237  F.  1,  150 
C.  C.  A.  203. 

Rule  as  to  assumption  of  risk,  still 
in  effect  under  Employers'  Liability 
Act,  held  not  applicable,  where  en>- 
ployer  failed  in  absolute  duty  of  pro- 
viding workable  and  suitable  automat- 
ic coupler.  Clark  v.  Erie  R.  Co.  (D. 
C.)  230  F.  478. 

Assumption  of  risk  by  injured  em- 
'  p1oy6  is  not  a  defense,  where  employ- 
er, by  violating  statute  enacted  for 
safety  of  employes,  contributed  to  in- 
jury or  death;  in  other  cases  assump- 
tion of  risk  is  complete  defense.  E. 
L.  Bruce  Co.  v.  Tax  (Ark.)  199  S.  W. 
535. 

A  municipal  ordinance  is  not  a  stat- 
ute within  the  meaning  of  the  federal 
Employers'  Liability  Act.  Mitchell  v. 
Louisville  &  N.  R.  Co.,  IM  lU.  App. 
77. 

The  federal  statutes  only  were  in- 
tended by  the  phrase  *'any  statute  en- 
acted for  the  safety  of  employes,"  in 
this  section.  Dunlav^  v.  Chicago,  B. 
&  Q.  R.  Co.,  200  lU.  App.  75. 

The  defense  of  assumed  risk  is  ex- 
pressly eliminated  in  cases  where  in- 
jury or  death  results  from  any  defect 
or  insufficiency  due  to  the  negligence 
of  the  carrier  in  its  cars,  engines,  ap- 
pliances,   machinery,    track,    roadbed. 
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or  other  equipment  Warren  y.  Jack- 
son, 204  m.  App.  676. 

Station  water  tank,  rope,  or  scaffold 
are  not  appliances  within  meaning  of 
federal  Employers'  Liability  Act,  elim- 
inating defense  of  assumption  of  risk 
by  employes  using  appliances  used  in 
interstate  commerce.  McFarland  t. 
Chesapeake  &  O.  Ry.  Ck).,  197  S.  W. 
^f  177  Ky.  551,  rehearing  denied 
m  S.  W.  66,  178  Ky.  530. 

In  view  of  this  section  preventing 
ruling  that  employ^  assumed  risks 
where  hijury  results  from  violation  of 
Safety  Appliance  Act  (U.  S.  Gomp.  St 
1916, 1  8605  et  seq.),  where  the  Safety 
Appliance  Act  does  not  apply,  assump- 
tion by  the  injured  workman  of  the 
risk  is  a  complete  defense.  Holloway 
?.  Missouri,  K.  &  T.  By.  Co.  (Mo.) 
208  S.  W.  27. 

—  State  re0ulation.^Where  a  per- 
sonal injury  action  is  brought  under  the 
federal  Employers'  Liability  Act,  state 
law^  upon  the  subject  are  superseded, 
induding  those  dealing  with  assump- 
tion of  risk.  Pennsylvania  Co.  v. 
Stalker  and.  App.)  119  N.  B.  163. 

In  railroad  servant's  action  for  in- 
juries under  federal  Employers'  Lia- 
bility Act,  the  statute  affords  control- 
ling role  of  liability,  and  question  of  as- 
sumption of  risk  of  negligence  of  fel- 
low servant  must  be  determined  in  ac- 
cord with  provisions  of  federal  statutes 
and  federal  decisions  construing  them. 
Jones  v.  Norfolk  Southern  R.  Co,  (N. 
C.)  97  S.  E.  48. 

In  action  for  death  of  engineer. 
Const  art  23,  §  6,  changing  the  com- 
Qwn-law  rule  as  to  assumption  of  risk, 
is  inapplicable.  Missouri,  K.  &  T.  Ry. 
Co.  y.  Lenahan  (OkL)  171  P.  455. 

This  section,  eliminating  assumption 
of  risk  defense,  where  injury  was  con- 
tributed to  by  employer's  violation  of 
statute,  excludes  state  legislation  on 
the  same  subject  Chicago,  R.  I.  &  G. 
Ry.  Co,  V.  De  Bord  (Tex.)  192  S.  W. 
767,  reversing  judgment  (Civ.  App.)  146 
S.  W.  667,  certiorari  denied  De  Bord 
V.  Chicago.  R.  I.  &  G.  R.  Co.,  38  S. 
Ct  11,  62  L.  Ed.  532. 

In  servant's  action  against  railroad 
for  injuries,  statutory  law  of  Texas  is 
without  application,  and  question  of 
assumed  risk  is  to  be  determined  by 
provisions  of  act  itself  and  common 
law  as  recognized  by  federal  courts 
Panhandle  &  S.  F.  Ry.  Co.  v.  Brooks 
(Tex.  Civ.  App.)  199  S.  W.  665;  Har- 
grove V.  Gulf,  C.  &  S.  F.  Ry.  Co. 
(Tex.  Civ.  App.)  202  S.  W.  188. 

State  statutes  abrogating  defense  of 
assumed  risk  are  inapplicable  to  ac- 
tions for  injuries  to  railroad  employes 
engaged  in  interstate  commerce,  fed- 
eral statutes  and  decisions  governing. 
Schaff  V.  Hendrich  (Tex.  Civ.  App.) 
207  S.  W.  543. 

Action  for  fnjuryd— In  actions  in  state 
court  based  on  federal  Employers'  Lia- 
bility Act,  procedure  is  governed  by  law 


of  state,  and,  while  what  constitutes  as- 
sumption of  risk  is  substantive  law,  the 
method  of  determining  whether  in  a 
given  case  employ^  has  assumed  the 
risk  is  a  question  of  procedure.  Penn- 
sylvania Co.  V.  Stalker  (Ind.  App.) 
119  N.  E.  163. 

Where  the  servant's  evidence  clearly 
makes  out  assumption  of  risk,  it  is  er- 
ror to  refuse  to  enter  judgment  of  non- 
suit on  the  master's  motion.  Gaddy  v. 
North  Carolina  R.  Co.,  95  S.  E.  925, 
175  N.  C.  515. 

In  an  action  for  injuries  to  a  road- 
master  who  ran  his  motorcar  into  an 
open  switch,  special  issues  as  to  rule 
of  a  custom  to  leave  the  switch  open 
held  not  to  submit  issue  of  assumption 
of  risk  under  either  the  Texas  or  fed- 
eral court  rules.  iCansas  City,  M.  &  O. 
Ry.  Co.  of  Texas  v.  Finke  (Tex.  Civ. 
App.)  190  S.  W.  1143. 

—  Federal  decisions  In  state  court. 
— ^The  Supreme  Court  of  Missouri  will 
keep  to  its  present  construction  of  the 
common  law  concerning  assumption  of 
risk  in  cases  involving  federal  law,  un- 
til a  federal  court  lays  down  the  rule 
otherwise.  Williams  v.  Pryor,  200  S. 
W.  53,  272  Mo.  613,  certiorari  granted 
Pryor  v.  Williams,  38  S.  Ct  332,  246 
U.  S.  660,  62  L.  Ed.  926. 

— «  Pleadlngd^Assumed'  risk,  when 
set  up  as  a  defense,  is  subject-matter 
for  a  special  plea,  and  cannot  be  avail- 
ed of  under  the  general  issue.  Alabama 
Great  Southern  R.  Co.  v.  Skotzy  (Ala.) 
71  So.  335. 

Assumption  of  risk  not  usually  and 
ordinarily  incident  to  service,  must  be 
specially  pleaded.  Phillips  v.  Union 
Pac.  It  Co.   (Neb.)  158  N,  W.  966. 

Employ^,  suing  for  injuries  and  seek- 
ing to  avoid  employers'  defense  of  as- 
sumed risk  by  employer's  promise  to 
remedy  conditions,  must  specially  plead 
such  promise.  Schaff  v.  Hendrich 
(Tex.  Civ.  App.)  207  S.  W.  543. 

Declaration  charging  that  servants  of 
street  railway  in  charge  of  extra  car 
negligently  collided  with  plaintiff's  car, 
and  inflicted  on  him  injuries,  did  not  al- 
lege such  facts  as  would  warrant  court 
to  say  as  a  matter  of  law  that  plain- 
tiff assumed  the  risk.  Washington  & 
O.  D.  Ry.  V.  Warner  (Va.)  97  S.  E. 
799. 

*-—  Burden  of  proof.— Burden  of 
proof  as  to  servant's  assumption  of 
risk  is  on  master.  Kreitzer  v.  Southern 
Pacific  Co.  (Cal.  App.)  177  P.  477; 
Fried  v.  New  York,  N.  H.  &  H.  R.  Co., 
170  N.  Y.  S.  697,  183  App.  Div.  115; 
Falyk  v.  Pennsylvania  R.  Co.,  100  A. 
961,  256  Pa.  397;  Robie  v.  Boston  & 
M.  R.  R.  (Vt)  100  A.  925. 

—  Res  Ipsa  loquitur— Doctrine  of 
res  ipsa  loquitur  does  not  apply  where 
car  repairer,  going  under  car  to  make 
repairs  without  posting  signal  flag,  was 
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injured  by  backing  of  train.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  Steel  (Ark.)  197 
S.  W.  288. 

— ^  Evidence.— Evidence  in  action  for 
injuries  to  employ^  in  railroad  yard 
held  to  show  that  plaintiff  knew  of  in- 
sufficiency of  light  at  time  of  accident 
and  assumed  risk.  Kirbo  v.  Southern 
Ry.  Co.  (Ga.  App.)  89  S.  E.  179. 

In  an  action  by  a  car  inspector  for 
injuries  sustained  as  the  result  of  being 
struck  at  night  by  a  "kicked"  car  mov- 
ing on  a  track  on  one  side  of  him 
while  inspecting  a  train  on  a  track  on 
the  other  side,  held,  that  evidence  as  to 
the  existence  of  a  custom  of  having  a 
brakeman  or  a  light  on  a  "kicked"  car 
was  admissible  on  the  questions  of  as- 
sumption of  risk.  Lincoln  v.  Pryor,  199 
111.  App.  228. 

In  pn  action  for  wrongful  death, 
where  plaintiff's  decedent  was  killed  by 
being  struck  by  a  railroad  train  run- 
ning west  on  the  east-bound  track  con- 
trary to  custom,  evidence  held  not  to 
show  that  be  assumed  the  risk.  Penn- 
sylvania Co.  V.  Stalker  (Ind.  App.)  119 
N.  E.  163. 

In  an  action  by  a  railroad  employ^ 
engaged  in  interstate  commerce  for  in- 
juries to  his  eye  caused  by  a  rock 
flying  from  a  defective  tamping  pick 
used  by  a  fellow  servant,  evidence  held 
to  show  that  plaintiff  did  not  appre- 
ciate the  danger  of  working  within  8 
feet  of  such  fellow  servant.  Swaim 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa) 

170  N.  W.  296. 

In  painter's  action  against  railroad, 
assumption  of  risk  being  defense  and 
contributory  negligence  being  open  to 
use  in  reduction  of  damages,  evidence 
tending  to  show  plaintiff  did  not  know 
there  was  appliance  to  protect  per- 
son using  paint  gun  was  admissible. 
Baltimore  &  O.  R.  Co.  v.  Branson,  98 
A.  225,  128  Md.  678. 

In  section  hand's  action  for  loss  of 
eye  when  hit  by  head  of  spike  driven 
by  fellow  servant,  evidence  held  to 
show  that  the  injury  was  one  usually 
incident  to  the  service,  the  risk  of 
which  was  assumed  by  plaintiff.  Rup- 
ing  V.  Oregon  Short  Line  R.  Co.  (Utah) 

171  P.  145. 

Evidence  held  Insufficient  to  warrant 
direction  of  verdict  for  master,  on 
ground  that  servant  assumed  the  risk 
in  riding  on  a  flat  car  havinj?  no  stand- 
ards. Hargrove  v.  Gulf,  C.  &  S.  P.  Ry. 
Co.   (Tex.  Civ.  App.)  202  S.  W.  188. 

Evidence  held  to  show  that  railroad 
employ^,  injured  while  working  in 
roundhouse  pit  by  reason  of  slippery 
condition  of  pit  bottom,  knew  of  such 
condition  and  realized  risk  of  slipping 
and  falling  by  reason  thereof  in  per- 
formance of  hia  duties;  and  foreman's 
statement,  "WelC  I  will  see,"  was  in- 
sufficient as  matter  of  law  to  sustain 
finding  of  a  promise  to  repair  defec- 
tive condition.  Schaff  v.  Hendrich 
(Tex.  Civ.  App.)  207  S.  W.  543. 
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—  Jury     qoestlonSd— Whether     the 

head  brakeman  on  freight  train  assumed 
risk  of  attempt  to  board  engine  mov- 
ing toward  him  at  a  speed  of  12  miles 
an  hour  held  for  the  jury.  Chesa- 
peake &  O.  Ry.  Co.  v.  De  Atley,  36  S. 
Ct.  564,  241  U.  S.  310,  60  L.  Ed.  1016. 

Whether  machinist's  helper  assumed 
risk  of  injury  from  flying  chips,  when 
he  was  not  warned  that  chipping  was  to 
be  resumed,  held  a  question  for  the  jury. 
Siegesmund  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  229  F.  956,  144  C.  C.  A.  238. 

Whether  a  brakeman,  injured  when  he 
stepped  on  a  large  piece  of  slag  in 
alighting  from  a  moving  train,  assumed 
the  risk  of  injury  therefrom,  held  under 
the  evidence  for  the  jury.  Cincinnati. 
N.  O.  &  T.  P.  Ry.  Co.  v.  Thompson,  236 
F.  1,  149  C.  C.  A.  211. 

The  court  cannot  as  a  matter  of  law 
declare  that  a  servant  assumed  a  risk, 
where  there  is  any  substantial  evidence 
that  he  did  not.    Id. 

The  question  whether  the  risk  to  a 
brakeman  from  a  bridge,  only  part  of 
which  was  so  low  as  to  be  dangerous, 
was  so  obvious  that  he  assumed  the  risk, 
held  for  the  jury.  Philadelphia  &  R. 
Ry.  Co.  V.  Marland,  239  F.  1,  152  C.  C. 
A.  51. 

Where,  before  accident,  injured  serv- 
ant .complained  of  defects,  and  was  as- 
sured that  they  would  be  remedied,  his 
recovery  cannot  be  denied  on  ground  of 
assumption  of  risk;  but  it  is  question 
for  jury  whether  reasonable  time  to  rem- 
edy defects  had  elapsed  before  injury. 
O'Dell  V.  Southern  Ry.  Co.  (D.  C.)  248 
F.  345,  judgment  affirmed  Southern  R. 
Co.  V.  O'Dell  (C.  C.  A.)  252  F.  540. 

Whether  risk  is  one  which  remains 
after  the  master  has  exercised  reason- 
able care  for  the  safety  of  his  employes 
is  a  question  of  fact,  and  is  generally 
for  the  jury;  but,  where  there  is  no 
sufficient  evidence  to  warrant  the  op- 
posite conclusion,  the  court  will  declare 
the  risk  to  be  of  such  a  character. 
Louisville  &  N.  R.  O).  v.  Wright  (Ala.) 
80  So.  93. 

In  action  for  injuries  sustained  by 
plaintiff  brakeman,  who  when  he  got  off 
locomotive  to  adjust  switch  at  station 
struck  a  coal  car  placed  on  a  side  track, 
whether  plaintiff  assumed  the  risk  held, 
under  the  evidence,  for  the  jury.  Mills 
V.  Roberts  (Ark.)  206  S.  W.  751. 

Whether  a  night  watchman  on  a  rail- 
road bridge  trestle  used  in  interstate 
commerce  assumed  the  risk  attendant 
upon  the  performance  of  his  work  for 
the  reason  that  the  faUure  of  the  cdm- 
pany  to  provide  a  suitable  place  for  him 
to  avoid  passing  trains  was  obvious  held, 
under  the  evidence,  for  the  jury.  Kreit- 
zer  V.  Southern  Paciflc  Co.  (Cal.  App.) 
177  P.  477. 

In  action  by  section  foreman,  held, 
that  whether  he  assumed  risk  of  injury 
while  hurriedly  removiug  hand  car  from 
track  to  avoid  train  was  for  jury.  At- 
lantic Coast  Line  R.  Co.  v.  Thomlinson 
(Ga.  App.)  94  S.  B.  909. 

In  an  action  by  a  car  inspector  for 
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injuries  sustained  as  the  result  of  being 
struck  at  nifirht  by  a  unattended  unllght- 
ed  cor  which  was  **kicked"  without 
warning  on  an  adjoining  track  at  a 
speed  of  from  8  to  17  miles  per  hour, 
where  there  was  evidence  that  it  was 
not  customary  to  kick  a  car  in  on  the 
track  without  a  brakeman  thereon  to 
control  it  and  without  a  light,  held,  that 
it  was  a  question  for  the  jury  whether 
plaintiff  assumed  the  risk.  Lincoln  ▼. 
Pryor.  199  lU.  App.  228. 

It  is  the  settled  procedure  of  Indiana 
that  whether  an  employ^  assumed  the 
risk  of  injury,  in  view  of  all  the  circum- 
stances of  the  case,  is  a  question  for  the 
jury  under  proper  instructions.  Penn- 
sylvania Co.  T.  Stalker  (Ind.  App.)  119 
N.  E.  163. 

Where  the  servant  clothed  with  the 
master's  authority  to  direct  the  work 
and  the  servant  directed  do  not  stand 
upon  an  equal  footing,  the  latter  is  not, 
as  a  matter  of  law,  precluded  from  re- 
covery  because  of  assumption  of  risk. 
Vandalia  R.  Co.  v.  Kendall  (Ind.  App.) 
119  N.  E.  816. 

Whether  a  servant  lineman  ordered  by 
his  foreman  to  board  the  master's  mov- 
ing train  understood  and  appreciated  the 
danger  of  obeying  is  a  question  for  the 
jury.    Id. 

In  an  action  for  the  killing  of  track 
repairer,  evidence  held  to  make  his  as- 
sumption of  risk  a  question  for  the  jury. 
Cincinnati.  N.  O.  &  T.  P.  Ry.  Co.  v. 
Jones'  Adm'r,  1^6  S.  W-  897,  171 
Ky.  11. 

As  regarding  assumption  of  risk, 
where  plaintiff  was  present  when  fore- 
man gave  warning  as  to  defect  in  rope, 
but  testified  that  he  heard  no  such  warn- 
ing, question  of  knowledge  of  the  defect 
was  for  jury.  McFarland  v.  Chesapeake 
&  0.  Ry.  Co.,  197  S.  W.  944,  177  Ky. 
551,  rehearing  denied  199  S.  W.  66,  178 
Ky.  530. 

Assumption  of  risk  is  ordinarily  ques- 
tion of  fact  for  jury,  depending  on 
whether  plaintiff  knew  or  ought  to  have 
known  danger,  and  appreciated  or  ought 
to  have  appreciated  it.  Norton  v.  Maine 
Cent  R.  Co.,  100  A.  598,  116  Me.  147. 

Question  of  whether  employ^  should 
have  known  of  danger  in  unloading  tim- 
bers, and  whether  he  conducted  himself 
as  a  person  of  ordinary  care  and,  failing 
to  do  so,  that  he  assumed  risk,  was  a 
question  for  the  jury.  Chapman  v.  Ann 
Arbor  R.  Co.  (Mich.)  163  N.  W.  107. 

In  action  for  injuries  to  freight  con- 
ductor while  boarding  moving  train  on 
side  track,  whether  conductor  assumed 
risk  of  defective  roadbed  held  for  the 
jury.  Holloway  v.  Missouri,  K.  &  T. 
Ry.  Go.  (Mo.)  208  S.  W.  27. 

In  an  action  for  death  of  plaintiff's 
intestate,  held  that  it  was  for  the  jury 
to  say  whether  decedent  had  assumed 
the  risk.  Armbrecht  v.  Delaware,  L.  & 
W.  R.  Co.  (N.  J.)  101  A.  203. 

In  action  for  death  of  railroad  servant 
killed  when  riding  on  running  board  of  a 
ffinving  car,  on  which  defendant  had 
n^igently  allowed  a  plank  to  be  placed 


when  it  was  struck  and  caused  to  fall  by 
a  fellow  servant,  held  that  deceased's 
assumption  of  risk  was  for  the  jury. 
Lennon  v.  Erie  R.  Co.  (N.  J.)  104  A. 
444. 

Evidence  held  to  present  jury  question 
whether  lineman,  burned  by  high  voltage 
current,  assumed  the  risk  of  injury 
therefrom.  Fried  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Sup.)  170  N.  Y.  S.  697,  183 
App.  Div.  115. 

'  Where  evidence  is  undisputed  and  in- 
jury is  not  caused  by  any  violation  of 
state  statutory  provisions  for  protection 
of  employes,  assumption  of  risk  is  a 
question  of  law;  Const,  art.  23,  §  6,  not 
applying.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Hessenflow  (Okl.)  170  P.  1161. 

Under  Const.  Okl.  art.  23,  S  6,  wheth- 
er the  risk  Is  an  ordinary  risk  of  em- 
ployment, under  federal  Employers' 
Liability  Act  April  22,  1908,  or  is  an. 
ordinary  risk  known  to  servant  or  with 
knowledge  of  which  he  is  chargeable  is 
for  the  jury.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Ward  (Okl.)  173  P.  212,  certiorari 
granted  39  S.  Ct.  10,  63  L.  Ed.  — . 

The  questions  whether  an  employ6  be- 
comes aware  of  employer's  negligence 
and  risks  arising  therefrom,  or  whether 
the  danger  is  so  obvious  that  one  of 
ordinary  prudence  under  circumstances 
would  have  realized  it,  are  for  the  jury. 
Wichita  Falls  &  N.  W.  Ry.  Co.  v.  Dav- 
ern  (Okl )  177  P.  909. 

In  railroad  employe's  action  for  in- 
juries on  trestle,  whether  dangerous  con- 
dition of  trestle  was  so  obvious  that  em- 
ploy6  must  have  observed  it,  held  for 
jury.  Emerson  v.  Portland,  B.  &  E.  R. 
Co.,  166  P.  946,  85  Or.  229. 

In  action  by  dependents  of  section  man 
killed  by  work  train,  held,  that  whether 
he  assumed  the  risk  of  negligent  failure 
of  trainmen  to  give  timely  warning  when 
his  presence  and  apparent  unconscious- 
ness of  danger  were  perceived  \\'as  for 
the  jury.  Stool  v.  Southern  Pac.  Co., 
172  P.  101,  88  Or.  350. 

In  action  under  federal  Employers' 
Liability  Act  for  death  of  car  cleaner 
when  train  was  shunted  against  car  on 
buffer  of  which  he  was  standing,  held, 
on  evidence,  that  his  assumptiftn  of  risk 
was  for  jury.  Falyk  v.  Pennsylvania  R. 
Co.,  100  A.  961,  256  Pa.  397. 

Question  of  servant's  assumption  of 
risk  is  one  of  law  for  court,  unless  there 
is  doubt  as  to  facts  or  as  to  inferences  to 
be  drawn  therefrom,  when  it  is  question 
for  jury.    Id. 

Where  pleadings  and  evidence  raised 
question  as  to  employe's  mentality,  his 
capacity  to  perform  his  duties  and  ap- 
preciate danger  of  the  service,  and  his 
knowledge,  when  employed,  that  he  was 
incapable  of  performing  his  duties,  di- 
rected verdict  held  properly  denied. 
Young  V.  Southern  Ry.  Co.  (S.  C.)  94  S. 
E.  302. 

In  action  for  death  of  servont,  ordi- 
narily the  question  of  assumed  risk  is 
for  the  jury.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Cooper  (Tex.  Civ.  App.)  191  S.  W. 
579. 
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In  railroad  servant's  action  for  in- 
juries while  handling  timber,  question 
whether  plaintiff  assumed  risk  of  injury 
from  insufficient  number  of  fellow  work- 
ers held  for  jury.  Panhandle  &  S.  F. 
Ry.  Co.  V.  Brooks  (Tex.  Civ.  App.)  199 
S.  W.  665. 

In  an  action  by  a  railroad  engineer 
engaged  in  interstate  commerce  for  in- 
juries occasioned  by  being  struck  by  a 
mail  crane  whil^  leaning  out  of  his  cab, 
whether  plaintiff  assumed  the  risk  held 
for  the  jury.  Southern  Pac  Co.  v. 
Berkshire  (Tex.  Civ.  App.)  207  S.  W. 
323. 

In  action  for  injury  sustained  by 
plaintiff  while  engaged  in  repairing  de- 
fendant's passenger  engine,  question  of 
assumption  of  risk  held,  under  evidence, 
for  jury.  Kuchenmeister  r.  Los  Angeles 
&  S.  Lr.  R.  Co.  (Utah)  172  P.  725. 

In  action  by  a  fireman  for  injuries 
from  striking  a  caboose  insufficiently 
clearing,  the  question  of  assumption  of 
risk  held  for  jury.  Chesapeake  &  O. 
Ry.  Co.  V.  Meadows  (Va.)  89  S.  B.  244. 

In  action  for  injuries  to  a  motorman, 
whether  he  assumed  the  risk  of  a  colli- 
sion held  for  the  jury.  Washington  & 
O.  D.  Ry.  V.  Warner  (Va.)  97  S.  E.  799. 

Whether  brakeman  on  side  of  engine, 
struck  by  a  brace  on  bridge,  assumed  the 
risk,  held,  under  evidence,  for  jury. 
Ball  V.  Northern  Pac.  Ry.  Co.  (Wash.) 
173  P.  1029. 

In  an  action  by  a  section  man,  injured 
by  a  rail  flying  back  while  a  wrecking 
crew  was  attempting  to  pull  trucks  out 
of  wreckage,  whether  plaintiff  assumed 
the  risk  held  for  the  jury.  McDougall 
V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  170 
N.  W.  266. 

—  I  nstructlonSd— Refusal  of  in- 
struction on  question  of  assumption  of 
ordinary  risks  with  no  application  to 
the  facts  of  the  case  which  involves 
question  of  extraordinary  hazard  held 
not  error.  Chesapeake  &  O.  Ry.  Co. 
V.  De  Atley,  36  S,  Ct.  564,  241  U.  S. 
310,  60  L.  Ed.  1016,  reversing  judg- 
ment 167  S.  W.  933,  159  Ky.  687. 

Instruction  that  freight  engineer  as- 
sumed the  risk  under  Employers'  Lia- 
bility Act  of  shock  from  sudden  ap- 
plication of  air  brakes  by  rear  brake- 
man  is  properly  qualified  by  excepting 
case  of  emergency  brought  about  by 
employes  in  negligent  operation  of 
train  before  brakes  were  applied. 
Louisville  &  N.  R.  Co.  v.  Stewart,  36 
S.  Ct.  586,  241  U.  S.  261,  60  L.  Ed. 
989,  affirming  judgment  Same  v.  Stew- 
art's Adm'x,  174  S.  W.  744,  163  Ky. 
823. 

Requested  instruction,  in  action  un^ 
der  Employers'  Liability  Act  by  head 
brakeman  of  a  "manifest  train"  whoee 
injury  was  due  to  the  working  of  a 
train  at  both  ends  at  same  time,  held 
properly  refused  as  failing  to  define 
assumption  of  risk.  Chesapeake  &  O. 
Ry.  Co.  V.  Proffitt,  36  S.  Ct.  620,  241 
U.  S.  462,  60  L.  Ed.  1102,  affirming 
judgment  218  F.  23,  134  C.  C.  A.  37. 
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Requested  charge,  in  action  against 
railroad  for  death  of  section  man  run 
over  while  on  his  way  to  work  by  an 
engine,  was  properly  refused,  where  it 
failed  to  take  into  account  undisputed 
testimony  that  engine  ran  into  him 
without  warning,  and  an  instruction 
held  erroneous  as  being  more  properly 
applicable  to  defense  of  contributory 
negligence.  Erie  R.  Co.  v.  Purucker, 
37  S.  Ct.  629,  244  U.  S.  320,  61  L.  Ed. 
1166. 

Where  death  of  experienced  yard 
conductor  was  charged  to  negligence  of 
brakeman  in  control  of  cars  running 
down  incline  and  to  negligence  of  com- 
pany in  failing  to  make  and  enforce 
adequate  rules,  instruction  that  deceas- 
ed assumed  ordinarily  risks  of  his  em- 
ployment held  more  favorable  to  plain- 
tiff than  he  could  properly  demand. 
Boldt  V.  Pennsylvania  R.  Co.,  38  S.  Ct. 
139,  245  U.  S.  441,  62  L.  Ed.  385.  af- 
firming judgment  218' F.  367,  134  C.  C. 
A.  175. 

In  action  under  federal  Employers* 
Liability  Act,  instruction  as  to  assump- 
tion of  risk,  and  effect  of  decedent's 
actual  knowledge,  or  of  the  defects  be- 
ing so  plainly  observable  that  he  should 
have  known  thereof,  held  more  favor- 
able to  defendant  than  the  law  requir- 
ed. Great  Northern  Ry.  Co.  v.  Donald- 
son, 38  S.  Ct.  230,  ^46  U.  S.  121,  62 
L.  Ed.  616,  Ann.  Cas.  1918C,  581.  af- 
firming judgment  Donaldson  v.  Great 
Northern  Ry.  Co.,  154  P.  133,  89 
Wash.  161. 

An  instruction  that,  if  the  jury  be- 
lieved that  a  servant  assumed  all  the 
risks  arising  out  of  the  conduct  of  the 
work  in  the  manner  which  defendant's 
witnesses  testified  switching  operations 
were  conducted  at  such  station,  and  if 
he  was  aware  of  the  manner  of  con- 
duct of  such  operation  he  could  not  re- 
cover, was  erroneous  as  comprehend- 
ing risk  of  negligent  discharge  of  duty 
by  a  fellow  servant.  Porter  v.  Louis- 
ville &  N.  R.  Co.  (Ala.)  78  So.  375. 

In  action  by  section  foreman  on 
track  used  for  interstate  commerce  for 
personal  injury  while  hurriedly  remov- 
ing hand  car,  where  evidence  raised  is- 
sue of  assumption  risk,  failure  to  in- 
struct thereon  under  federal  Employ- 
ers' Liability  Act,  held  error.  Atlan- 
tic Coast  Line  R.  Co.  v.  Tomlinson 
(Ga.  App.)  94  S.  E.  909. 

In  action  by  section  hand  for  injur- 
ies from  derailment  of  work  train,  in- 
structions ignoring  the  defense  of  as- 
sumed risk  were  not  prejudicial  to  de- 
fendant, where  there  was  no  evidence 
that  plaintiff  knew  or  was  chargeable 
with  knowledge  of  the  dangers  causing 
the  accident.  Roberts  v.  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.,  117  N.  E.  97, 
279  m.  493,  affirming  judgment  202 
ni.  App.  480. 

In  an  action  for  wrongful  death 
through  being  struck  by  a  railroad 
train,  instructions  on  contributory  neg- 
ligence and  assumption  of  risk  held  not 
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conflictiDg.  Pennsylvania  Go.  t.  Stalk- 
er (Ind.  App.)  119  N.  E.  163. 
'  In  action  for  death  of  section  man 
killed  by  work  train,  refusal  of  instruc- 
tion on  assumption  of  risk,  induding 
risk  of  defendant's  habitual  negligence, 
held  not  error,  in  view  of  the  instruc- 
tions given.  Stool  y.  Southern  Pac. 
Co.,  172  P.  101,  88  Or.  350. 

In  servant's  action  for  injuries, 
charges  that  if  plaintiff  by  ordinary 
care  conld  have  known  of  danger  or 
insnffidency  of  number  of  men  to  per- 
form work,  he  assumed  risk,  held  in- 
correct as  imposing  too  great  burden 
on  plaintiff.  Panhandle  &  S.  F.  Ry. 
Co.  v.  Brooks  (Tex.  Civ.  App.)  199  S. 
W,  665. 

Where  injured  servant's  testimony 
disclosed  that  he  was  legally  chargea- 
ble with  knowledge  of  some  of  the  dan- 
gerous conditions,  requested  instruc- 
tion that  he  did  not  assume  the  risk  if 
he  acted  under  orders  without  time  to 
appreciate  the  danger  was  improper, 
and  it  was   error   to   charge   that   he 


could  recover  if  the  master  was  neg- 
ligent. Ft  Worth  &  D.  C.  Ry.  Co.  v. 
MiUer  (Tex.  Civ.  App.)  201  S.  W.  1049. 

Where  question  of  assumed  risk  was 
submitted  by  a  special  charge,  fact 
that  a  paragraph  of  general  charge  re- 
quired jury  to  find  for  plaintiff,  unless 
they  should  find  for  defendant  upon 
some  other  paragraph  of  that  charge, 
does  not  necessitate  a  reversal,  al- 
though it  is  preferable  practice  to*  in- 
corporate such  special  charges  within 
the  general  one.  Southern  Pac.  Co.  v. 
Stephens  (Tex.  Civ.  App.).  201  S.  W. 
1076. 

In  a  servant's  action  for  personal  In- 
juries sustained  in  falling  from  a  car- 
load of  logs  while  unloading  them,  in- 
struction lis  to  assumption  of  risk  held 
not  erroneous.  Jones  v.  Chicago,  M.  & 
SL  P.  Ry.  Co.  (Wash.)  172  P.  810. 

— —  Verdicts— It  does  not  necessarily 
follow  from  a  jury  finding  that  a  serv- 
ant was  negligent  that  he  also  assumed 
risk.  Kuchenmeister  v.  Los  Angeles  & 
S.  L.  R.  Co.  (Utah)  172  P.  726. 
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See  U.  S,  V.  United  Shoe  Machinery 
Co.  (D.  0.)  234  F.  127. 

Contracts  between   oarrler  and  em- 

Ptoyi^— A  contract  by  which  an  inter- 
state railway  carrier  employs  a  person 
to  handle  the  coal  used  in  its  eugines 
was  not  an  evasion  of  the  Employers' 
Liability  Act,  notwithstanding  this  sec- 
tion. Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Bond,  36  8.  Ct.  403,  240  U.  S.  449,  60 
L  Ed.  735,  reversing  judgment  (Okl.) 
148  P.  103. 

An  express  company  is  a  carrier  by 
railroad,  within  this  -section;  hence  an 
agreement  between  company  and  its 
messenger  that  there  could  be  no  re- 
covery by  messenger  for  injuries  -sus- 
tained while  traveling  on  any  railroad 
is  invalid.  Taylor  v.  Wells  Fargo  & 
Co..  249  P.  109,  161  C.  C.  A.  161,  cer- 
tiorari granted  Wells  Fargo  &  Co.  v. 
Taylor,  38  S.  Ct.  581,  247  U.  S.  515, 
<{2  L.  Ed.  1244. 

Where  a  railroad  employ^  brought  ac- 
tion under  federal  Employers*  Liability 
Aet  but  before  case  was  tried  made 
aettlement  and  executed  release  of  his 
claim  against  the  railroad  for  all  dam- 
afea  arising  out  of  the  injury  and  a 
fismlssal  of  his  action,  the  release  pre- 
cluded an  action  against  a  third  per- 
son whose  negligence  caused  the  injury. 
Middaugh  v.  Des  Moines  Ice  &  Cold 
Storage  Co.  (Iowa)  169  N.  W.  395. 

Contracts  whereby  an  employ^  is  in- 
dnced  to  waive  or  sign  away  his  rights 
under  the  law  should  be  strictly  con- 
rtrned.  Maucher  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Neb.)  159  N.  W.  422. 

Notice  of  railroad  company  to  em- 
ployes to  avoid  high  voltage  wires,  stat- 
ins that  they  assumed  the  risk  thereof, 


though  signed  and  read  by  an  employ^, 
did  not  change  rules  of  law  governing 
assumption  of  risk,  since  it  was  not  a 
contract,  but,  even  if  so,  had  no  con- 
sideration, because  signed  after  the 
original  employment,  and  in  any  event 
was  contrary  to  public  policy,  in  so 
far  as  it  relieved  the  company  from 
liability  for  negligence.  Fried  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Sup.)  170 
N.  Y.  S.  607.  1S3  App.  Div.  115. 

Contract  for  settlement  of  claim  un- 
der federal  Employers*  Liability  Act  is 
not  violative  of  this  section.  Patton  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Okl.) 
158  P.  576. 

This  section  held  to  prevent  only  con- 
tracts before  injury  exempting  master 
from  liability,  and  not  contract  of  set- 
tlement. Ballenger  v.  Southern  Ry.  Co. 
(S.  C.)  90  S.  E.  1019. 

This  section  has  no  application  to  the 
case  of  a  release  of  liability  given  a 
railroad  by  its  injured  employ^  after 
the  accident,  in  consideration  of  being 
furnished  further  employment  for  one 
day.  Panhandle  &  S.  F.  Ry.  Co.  v. 
Pitts  (Tex.  Civ.  AppO  188  S.  W.  528. 

Written  contract  of  employment  be- 
tween railroad  and  employ^,  in  so  far 
as  it  provided  that  road  should  not  be 
liable  for  injuries  unless  employ^  gave 
notice  in  writing  of  his  claim  hold  void. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Brooks 
(Tex.  Civ.  App.)  199  S.  W.  665. 

Relief  benefit  contracts^— This  section 
impliedly  permits  existence  of  railroad 
employes'  relief  associations,  and  inval- 
idates only  those  provisions  of  the 
contract  of  membership  therein  which 
release    the    railroad     from    liability. 
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Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 

MUler  (Ind.)  120  N.  E.  706. 

Under  this  section  regulation  of  re- 
lief department  of  railroad  that,  if  em- 
ploy6  brings  suit  for  injuries,  benefits 
accruing  under  membership  in  relief  de- 
partment shall  be  forfeited  is  invalid. 
Wise  V.  Chicago,  B.  &  Q.  R.  Co.,  Re- 
lief Department  (Minn.)  158  N.  \V.  711. 

Epiploye's  contract  of  membership  in 
relief  department  of  railroad  held  void 
so  far  as  it  sought  to  provide  in  ad- 
vance for  release  of  road  from  legal 
consequences  of  future  wrongs  by  pro- 
vision that  suit  for  injuries  should  for-' 
feit  rights  under  the  contract.  Flaiz 
v.  Chicago,  B.  &  Q.  R.  Co.  (Mo.  App.) 
184  S.  W.  917. 

Where  a  railway  -contributed  semi- 
annually to  a  relief  society  of  its  em- 
ployes a  sum  equal  to  the  total  assess- 
ment paid  by  members,  a  by-law  that 
half  the  sum  insured  for  should  be 
forfeited  if  the  employ^  or  his  repre- 
sentative sued  the  railway  for  damages 
is  not  void  under  this  section.  Wilson 
v.  Grand  Trunk  Ry.  Ins.  &  Provident 
Soc.  (N.  H.)  98  A.  478. 

This  section  does  not  intend  that 
there  shall  be  a  payment  of  benefits 
from  railway  benefit  fund  and  a  recov- 
ery of  damages  for  injury  in  interstate 
commerce,  at  least  in  so  far  as  pay- 
ment for  both  are  to  be  made  by  same 
defendant;  and  regulation  of  railroad  re- 
lief association  that  recovery  of  judg- 


ment in  action  for  damages  for  death 
of  member  should  preclude  any  claim 
upon  the  fund  held  valid,  and  a  good' 
defense  to  assumpsit  on  association's 
certificate;  her  judgment  having  been 
paid.  Getkin  v.  Pennsylvania  R.  Co., 
102  A.  506,  259  Pa.  150. 

State  statatOd^This  section  supers 
sedes  Burns'  Ann.  St  Ind.  1914,  S  5306, 
as  to  employes'  relief  association  ar- 
rangements. Pittsburgh,  C,  C.  &  St. 
L.  Ry.  Co.  v.  MiUer  (Ind.)  120  N.  B. 
706. 

OfFset  against  Judgmentd^Under  this 
section,  held  that  railroad,  sued  there- 
under for  injury  to  an  employ^,  may 
not  set  off  against  the  judgment  the 
amount  owing  such  employ§  under  con- 
tract for  insurance  not  releasing  it 
from  liability  for  injury  to  employ^  by 
its  negligence.  McAdow  v.  Kansas  City 
Western  Ry.  Co.,  164  P.  177,  100  Kan. 
309. 

Assumption  of  rislc— Express  dec- 
laration by  Comp.  St.  1916,  §  8660,  that 
employ^  does  not  assume  risk  of  viola- 
tion by  carrier  of  any  statute  as  to 
the  safety  of  employes,  leaves  in  force 
In  all  other  cases  the  defense  of  as- 
sumption of  risk,  notwithstanding  pro- 
visions of  this  section  and  Comp.  St 
1916,  §  8659.  Jacobs  v.  Southern  Ry. 
Co.,  36  S.  Ct.  588,  241  U.  S.  229,  60 
Ij.  Ed.  970;  Baugham  v.  New  York,  P. 
&  N.  R.  Co.,  36  S.  Ct.  592,  241  U.  S. 
237,  60  L.  Ed.  977. 
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See  U.  S.  V.  United  Shoe  Machinery 
Co,  (D.  C.)  234  F.  127. 

I.  Limitation   of  action— In  general. 

— Under  this  section  the  limitation  re- 
lates, not  merely  to  the  remedy,  but 
the  right,  and  it  is  incumbent  upon 
one  suing  under  the  act  to  allege  and 
prove  that  his  cause  of  action  was 
brought  within  the  time  limited.  Amer- 
ican R.  Co.  of  Porto  Rico  v.  Coronas, 
230  F.  545,  144  C.  C.  A.  599. 

A  second  action  for  wrongful  death 
of  a  person,  brought  after  nonsuit  in 
first  action,  is  upon  same  cause  of  ac- 
tion within  Missouri  statute  of  limita- 
tions, although  allegations  specifying 
negligence  charged  may  vary.  Mc- 
Clintic-Marshall  Const.  Co.  v.  Forgy, 
246  F.  193,  158  C.  C.  A.  353,  cer- 
tiorari denied  38  S.  Ct.  332,  62  L.  Ed. 
927. 

Jn  action  against  railroad  for  per- 
sonal injury,  it  is  unnecessary  for  it 
to  plead  federal  Employers'  Liability 
Act  to  obtain  benefits  of  section  6  that 
no  action  shall  be  maintalDcd  unless 
begun  within  two  years  from  its  ac- 
crual, for  if  it  develops  that  the  em- 
ploy6  was  engaged  in  interstate  com- 
merce, the  federal  law  controls.  Sea- 
board Air  Line  Ry.  Co.  v.  Hess  (Fla.) 
74  So.  500. 

(ISOO) 


Petition  in  action  against  railroad 
company,  filed  within  six  months  after 
original  petition,  relying  on  federal 
Employers'  Liability  Act,  was  dismiss- 
ed, held  not  open  to  demurrer,  where 
it  contained  no  averments  bringing  case 
within  federal  act,  though  act  fixed 
two  years'  limitation.  Phillips  v.  Cen- 
tral of  Georgia  Ry.  Co.,  93  S.  E.  309,  . 
20  Ga.  App.  668. 

All  actions  under  the  federal  Em- 
ployers' Liability  Act  must  be  brought 
within  two  years  from  the  date  of  the 
injury.  Borrow  v.  Chicago,  B.  &Q. 
Ry.  Co.,  206  lU.  App,  287. 

Railroad's  painter,  suing  under  fed- 
eral Employers'  Liability  Act  for  in- 
juries from  inhaling  paint  spray,  can- 
not recover,  if  he  sues  more  than  two 
years  after  suffering  the  injuries.  Bal- 
timore &  O.  R.  Co.  V.  Branson,  98  A. 
225.  128  Md.  678. 

Under  this  section  a  suit  may  not  be 
maintained,  if  not  brought  within  the 
time  limited,  although  plaintiff  relies 
on  fraudulent  representations.  Be- 
rn out  V.  Grand  Rapids  &  Ind.  Ry.  Co. 
(Mich.)  160  N.  W.  424. 

The  provision  of  this  section  is  not 
a  mere  limitation,  but  affects  the  rem- 
edy, and  the  provisions  of  Revisal  N. 
C.  1905,  I  370,  allowing  a  new  action 


Ch.E) 


LIABILITY  FOB  INJURIES  TO  EMPLOYES 


§  8662 


to  be  brought  within  12  months  after 
nonsuit,  bas  no  application  to  snch  act. 
Belch  V.  Seaboard  Air  Line  Ry.  Co. 
(N.  C.)  96  S.  E.  640. 

2.  ^  When  oavM  aooruesw— Under 

this  section  a  right  of  action  for  death 
ccmmences  from  date  of  the  appoint- 
ment of  the  administrator,  and  not 
from  the  death  of  the  servant.  Ameri- 
can R.  Co.  of  Porto  Rico  v.  Coronas, 
230  F.  545,  144  C.  C.  A.  609;  Bird  v. 
Ft.  Worth  &  R.  G.  Ry.  Co.  (Tex.)  207 
S.  W.  518. 

The  statute  of  limitations  began  to 
run  from  date  of  death,  and  not  from 
date  of  accident.  Oliver  v.  Seaboard 
Air  Line  Ry.  (D.  C.)  250  F.  652;  Lind- 
say v.  Chicago,  R.  L  &  P.  Ry.  Co. 
(Okl.)  155  P.  1173. 

In  view  of  Ky.  St.  |  3848,  held,  that 
appointment  of  married  woman  as  ad- 
mmistratrix  of  estate  of  a  deceased 
contrary  to  section  3845,  was  voidable, 
not  void;  so  that  her  institution  within 
year  prescribed  by  this  section  of  ac- 
tion for  wrongful  death  was  sufficient 
to  toll  running  of  limitations.  Salyer 
V.  Consolidation  Coal  Co.,  246  P.  794, 
159  C.  C.  A.  96,  certiorari  denied  Con- 
solidation Coal  Co.  V.  Salyer,  38  S.  Ct 
345,  246  U.  S.  669,  62  L.  Ed.  931. 

An  action  for  the  death  of  a  serv- 
ant engaged  in  interstate  commerce 
brought  under  federal  Employers'  Lia- 
bility Act  must  be  brought  within  two 
years  from  the  time  of  his  death,  and 
not  within  two  years  from  appoint- 
ment of  administrator,  and  if  brought 
later  is  barred  by  this  section.  Giersch 
T.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.) 
171  P.  591. 

Under  federal  Employers'  Liability 
Act,  requiring  suits  for  injuries  to  be 
be^  within  two  years  after  cause  of 
action  accrued,  infancy  is  no  excuse 
for  failing  to  bring  suit  within  two 
years  after  injury;  C.  S.  N.  J.  3164,  § 
4,  being  inapplicable  to  actions  under 
such  act  Gillette  v.  Delaware,  L.  & 
W.  K.  Co.  (N.  J.)  102  A.  673. 

4.  — -  Ameiidmeiit  of  petition.— 
Whether  two  years'  limitation  pre- 
scribed by  Employers'  Liability  Act 
▼as  disregarded  by  permitting  amend- 
ment to  the  complaint  is  a  federal 
question  subject  to  re-examination  by 
writ  of  error.  Seaboard  Air  Line  Ry. 
v.  Renn.  36  S.  Ct.  567,  241  U.  S.  290, 
^  L  Ed.  1006,  affirming  judgment 
Renn  v.  Seaboard  Air  line  Ry.,  86  S.  B. 
'M  170  N.  C.  128. 

Allegations  in  complaint  in  North 
Carolina  court  by  employ^  for  injuries 
by  negligence  of  railroad  operating  in- 
terstate railway  by  defect  in  right  of 
*ay  in  Virginia  held  to  set  forth  cause 
of  action  under  Employers'  Liability 
Act  so  that  amendment  stating  defend- 
ant was  engaged  in  interstate  commerce 
<^i<i  not  introduce  new  cause  of  action 
barred  by  two  years*  limitation  pre- 
scribed by  section.    Id. 

Declaration  seeking  recovery  for 
death  of  brakeman,  killed  whUe  engag- 


ed in  interstate  commerce,  held  suffi- 
cient, under  Act  April  22,  190S,  §  1 
(Comp.  St.  1916,  §  8657),  though  not 
alleging  conductor's  duty  to  brakeman; 
hence,  though  demurrer  was  sustain- 
ed, and  amended  declaration  not  filed 
until  two  years  after  death,  action  was 
not  barred  by  limitations.  Illinois 
Cent.  R.  Co.  v.  Norris,  245  F.  926,  158 
C.  C.  A.  214. 

The  plaintiff  has  a  right  to  amend 
his  declaration  where  a  new  cause  of 
action  is  not  stated,  and  the  allegation 
of  additional*  facts  affecting  the  meas- 
ure of  damages  in  an  action  for  death 
of  servant  is  not  the  statement  of  a 
new  cause  of  action.  Washington  Ry. 
&  Electric  Co.  v.  Scala,  45  App.  D.  C. 
484,  judgment  affirmed  37  S.  Ct  654, 
244  U.  S.  630,  61  L.  Ed.  1360. 

Under  Code  Iowa,  {  3600,  concern- 
ing amendments  to  pleadings,  where 
plaintiff  amended  the  petition  more  than 
two  years  after  the  death  by  an  allega- 
tion that  the  action  was  prosecuted  for 
the  benefit  of  a  dependent  wife,  it  did 
not  state  a  new  cause  of  action  permit- 
ting defendant  to  plead  the  statute  of 
limitations.  Basham  v.  Chicago  &  G. 
W.  Ry.  Co.  (Iowa)  167  N.  W.  192, 
modifying  opinion  154  N.  W^  1019. 

Where  in  an  action  for  injuries  an 
amended  petition  filed  more  than  two 
years  after  the  injury  first  sets  up  the 
interstate  nature  of  the  employment 
and  right  of  recovery  under  the  federal 
Employers'  Liability  Act,  the  right  of 
recovery  is  not  barred  by  the  two-year 
limitation  of  that  statute.  Baltimore 
&  O.  R.  Co.  V.  Smith,  184  S.  W.  1108, 
169  Ky.  593. 

In  action  under  federal  Employers' 
Liability  Act,  where  petition  was  filed 
and  summons  served  within  two  years 
from  injury,  action  was  not  barred,  al- 
though more  than  two  years  had  elaps- 
ed between  injury  and  date  of  amend- 
ment of  summons.  Martinson  v.  Chi- 
cago, B.  &  Q.  R.  Co,  (Neb.)  166  N.  W. 
624. 

Amended  petition  filed  more  than 
two  years  after  accident,  alleging  in- 
terstate character  of  defendant  and  of 
plaintiff's  employment,  held  not  to  state 
a  new  cause  of  action,  but  to  -relate 
back  to  filing  of  original  petition,  so 
that  action  was  not  barred  by  federal 
statute  of  limitations.  Eskelsen  v. 
Union  Pac.  R.  Co.  (Nob.)  167  N.  W. 
408,  rehearing  denied  108  N.  W.  3C6. 

Servant,  who  sued  for  injuries  with- 
in two  years,  could  amend  to  bring 
claim  within  federal  Employers'  Liabil- 
ity Act  more  than  two  years  after  the 
accrual  of  the  cause,  there  being  but 
one  basic  cause  of  action,  and  held  not 
guilty  of  laches  in  failing  until  the 
fourth  trial  of  action  for  injuries  to 
amend  to  bring  the  action  within  the 
federal  Employers*  IJability  Act.  Kin- 
ney V.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  162  N.  Y.  S.  42,  98  Misc.  Rep. 
11. 

(1801) 
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Amendment  of  petition  to  allow  wid- 
ow of  one  killed  while  under  federal 
Employers*  Liability  Act  so  as  to  per- 
mit her  to  sue  as  his  personal  repre- 
sentative,  instead  of  personally,  was 
not  commencement  of  new  cause  of  ac- 
tion for  purpose  of  applying  two-year 
limitation  provided  by  act.  Missouri 
K.  &  T.  Ry.  Co.  V.  Lenahan  (Okl.)  171 
P.  455. 

Decisions  of  the  federal  courts  are 
binding  on  the  question  whether  a 
statement  of  claim  of  a  railroad  em- 
ploy6  can,  after  expiratioi^  of  the  pe- 
riod of  limitation  of  the  act,  be  amend- 
ed so  as  to  bring  the  action  within  the 
federal  Employers*  Liability  Act  Ho- 
garty  v.  Philadelphia  &  R.  Ry.  Co.,  99 
A.  741,  255  Pa.  236. 

After  expiration  of  two-year  period 
of  limitation  prescribed,  a  railroad  em- 
ploy6,  whose  statement  of  claim  set 
forth  a  common-law  action  against 
which  company  had  a  defense  because 
of  acceptance  of  benefits,  cannot  amend 
his  statement  so  as  to  bring  action 
within  federal  Employers*  Liability  Act 
Id. 

In  widow*s  action  for  death  of  rail- 
road employ^,  where  plaintiflTs  original 
pleadings  referred  to  Georgia  statutes, 
amendment  to  omit  such  reference  and 
sho\v\>  decedent  was  employed  in  in- 
terstate commerce,  defendant*s  plea 
having  shown  fact  originally,  upon  sub- 
stitution of  decedent's  administrator  as 
plaintiff  under  federal  Employers'  Lia- 
bility Act,  was  not  change  of  cause  of 
action.  Nashville,  C.  &  St  L.  Ry.  v. 
Anderson,  185  S.  W.  677,  134  Tenn. 
666. 

In  action  by  widow  for  herself  and 
children  to  recover  for  negligent  death 
of  her  husband,  amendment  in  behalf 
of  a  personal  representative  of  de- 
ceased, alleging  that  deceased  met  his 
death  while  engaged  in  interstate  com- 
merce, would  not  introduce  a  new  or 
different  cause  of  action  barred  by  lim- 
itations, since  amendment  would  relate 
back  to  original  action,  which  was  not 
barred.  Pope  v.  Kansas  City,  M.  &  O. 
Ry.  Co.  of  Texas  (Tex.)  207  S.  W. 
514. 

In  action  for  death  of  her  husband, 
amended  petition,  whereby  wife  as  ad- 
ministratrix .was  substituted  for  for- 
mer plaintiff  and  whereby  she  express- 
ly alleged  that  defendant  was  engaged, 
and  deceased  was  employed,  in  inter- 
state commerce,  at  date  of  fatal  inju- 
ries, held  not  such  departure  from  orig- 
inal petition  as  would  prevent  amend- 
ment from  relating  back  to  filing  of 
original  petition.  Bird  v.  Ft  Worth 
&  R.  G.  Ry.  Co.  (Tex.)  207  S.  W. 
518. 

In  action  under  Texas  statute  for 
death,  of  railroad  employ^,  trial  amend- 
ment seeking  to  recover  under  federal 
Employers'  Liability  Act  held  to  state 
new  cause  of  action  barred  by  two-year 
statute  of  limitation.    Ft  Worth  &  R. 

(1802) 


G.  Ry.  Co.  v.  Bird  (Tex.  Civ.  App.)  196 
S.  W.  697. 

10.  Jurisdiction  of  courts  subsequent 
to  amendment  of  1910— Concurrent  Ju- 
risdiotlond— An  engineer  injured  by  de- 
fective locomotive  has  two  possible 
remedies,  one  under  the  state  law  ai^d 
one  under  the  federal  Employers'  Lia- 
bility Act,  depending  on  the  relation  of 
the  parties  to  interstate  commerce, 
which  remedies  are  administered  by  the 
same  court.  Bre^n  v.  Iowa  Cent  Ry. 
Co.  (Iowa)  168  N.  W.  901. 

101/2.  —  Federal  courts^— Jurisdic- 
tion of  a  federal  court  of  an  action  by 
a  railroad  employ^  to  recover  for  an 
injury,  as  one  arising  under  Employ- 
ers' Liability  Act  cannot-  be  conferred 
by  consent,  irrespective  of  the  facts. 
Chicago  &  A.  R.  Co.  v.  AUen,  249  F. 
280,  161  C.  C.  A.  288. 

By  this  section  Congress  has  per- 
mitted plaintiff  to  determine  in  which 
of  the  districts  specified  he  would  bring 
his  action,  and  this  permission  cannot 
be  denied,  by  the  courts,  though  it 
may  result  in  inconvenience;  and  a  car- 
rier, which  received  freight  at  certain 
piers  within  the  district,  owned  and 
maintained  an  office  building  therein, 
and  had  designated  an  agent  on  whom 
process  could  be  served,  is  **doing  busi- 
ness" within  the  district,  so  that  it 
could  be  sued  therein,  though  none  of 
the  commerce  in  connection  v/ith  which 
the  injured  servant  was  employed  came 
into  the  district.  Connelly  v.  Central 
R.  Co.  of  New  Jersey  (D^  C.)  238  F. 
932. 

li.-i..  State  courtSd— Under  this 
section  a  cause  of  action  under  the  act 
may  be  enforced  as  of  right  in  a  state 
court,  which  is  given  jurisdiction  of 
that  class  of  actions  by  local  law. 
Walton  v.  Pryor,  115  N.  E.  2,  276 
111.  563,  writ  of  error  dismissed  38  S. 
Ct.  10,  62  L.  Ed.  542. 

A  state  court  has  no  jurisdiction  of 
an  action  for  wrongful  death  occur- 
ring without  the  state  under  the  fed- 
eral Employers'  Liability  Act  In  view 
of  Laws  1903,  p.  217,  §  2.    Id. 

In  employe's  action  for  personal  in- 
jury, where  plaintiff  was  prevented 
from  proving  that  defendant  had  not 
come  under  Illinois  Workmen's  Con»- 
pensation  Act,  and  defendant  did  not 
challenge  jurisdiction,  such  objection 
was  waived.  Zukas  v.  Appleton  Mfg. 
Co.,  116  N.  E.  610,  279  111.  171,  af- 
firming judgment  200  HI.  App.  403. 

Under  this  section,  where  the  cause 
of  action  arose  in  Kentucky  and  de- 
fendant corporation  was  doing  busi- 
ness in  Minnesota,  the  Minnesota 
courts  had  jurisdiction  if  the  action 
ra-ight  have  been  brought  in  the  fed- 
eral court  in  Minnesota.  Reed's  Adm*x 
V.  lUinois  Cent.  R.  Co.  (Ky.)  206  S. 
W.  794. 

This  section,  limiting  the  venue  of 
actions  thereunder,  does  not  take  away 
the  right  of  one  state  to  enjoin  a  citi- 


Ch.E) 


LIABILITY  FOB  INJUBIE8  TO  EHPLOXte 


§*  8662 


len  thereof  from  prosecuting  an  ac- 
tion ai^inst  another  citisen  thereof  in 
the  courts  of  another  state.     Id. 

Under  this  section,  where  a  state 
court  has  jarisdiction,  the  action  may 
be  maintained  either  in  the  federal 
coart  or  state  court;  but  the  act  does 
not  enlarge  the  jurisdiction  over  de- 
fendant conferred  by  the  state  upon 
the  state  court.  Casebolt  y.  K.  &  M. 
By.  Co.,  5  Ohio  App.  431. 

Where  plaintiff  asserted  only  one 
right  to  recover  for.  death  of  railroad 
employ^  from  defendant's  negligence, 
whether  right  of  action  arose  under 
federal  act  or  under  state  law  it  was 
equally  cognizable  in  state  court.  Lusk 
7.  Phelps  (Okl.)  175  P.  756. 

13.  Remeval  to  federal  court  subso- 
qoeat  to  amendment  of  1910— In  gen- 

ecal^— Removal  to  federal  court  for  di- 
versity of  citizenship  of  action  under 
federal  Employers'  Liability  Act  is  pro- 
hibited. St.  Joseph  &  G.  I.  Ry.  Co. 
T.  Moore,  37  S.  Ct.  278,  243  U.  S.  311, 
61  L.  Ed.  741,  affirming  judgment 
Moore  v.  St  Joseph  &  G.  I.  Ry.  Co., 
188  S.  W.  1035,  268  Mo.  31:  Southern 
Ry.  Co.  V.  Puckett,  37  S.  Ot.  703,  244 
U.  S.  571,  61  L.  Ed.  1321,  affirming 
judgment  85  S.  E.  800,  16  Ga.  App. 
551;  Givens  v.  Wight  (D.  0.)  247  F. 
233. 

The  provisions  of  Judicial  Code,  §  28 
(Comp.  St.  1916,  §  1010),  that  no  case 
arising  under  the  Employers'  Liability 
Act,  brought  in  a  state  court,  shall  be 
removable,  held  a  limitation  on  the  ju- 
risdiction of  all  the  federal  District 
Courts  as  a  class.  Mitchell  v.  South- 
em  Ry.  Co.  (D.  C.)  247  P.  819. 

That  a  state  court  granted  a  petition 
for  removal  of  an  action  for  injury  to 
a  railroad  employ^  does  not  affect  the 
dnty  of  the  federal  court  to  remand 
the  cause,  where  it  appears  that  it  is 
one  arising  under  the  federal  Employ- 
ers' Liabiiltv  Act,  and  not  removable. 
Deuel  V.  Chicago,  B.  &  Q.  R.  Co.  (D. 
C)  253  F.  857. 

In  an  action  under  federal  Employ- 
ers' Liability  Act,  court  properly  de- 
nied a  petition  for  removal  to  federal 
court  on  ground  of  involving  a  federal 
question;  the  right  of  removal  being 
determined  by  the  language  of  the  act. 
Lusk  V.  Osborne,  191  S.  W.  944,  127 
Ark.  170. 

Whether  cause  of  action  was  under 
federal  Employers'  Liability  Act  not 
removable  was  to  be  determined  from 
the  pleadings  as  they  stood  when  pe- 
tition for  removal  and  bond  were  filed; 
and  declaration  against  interstate  car- 
rier for  injury  to  employ^  does  not 
state  cause  of  action  under  the  federal 
Employers*  Liability  Act,  so  as  to  pre- 
clude removal  under  this  section,  un- 
1(>88  it  alleges  that  at  time  of  injury 
the  employ^  was  also  engaged  in  in- 
terstate commerce.  Northern  Trust 
Co.  V.  Grand  Trunk  Western  Ry.  Co., 
lis  N.  E.  986,  282  lU.  665. 

This  section  forbids  the  removal  of 


an  employe's  suit,  though  defendant  is 
incorporated  by  act  of  Congress.  Tex- 
as &  P.  Ry.  Co.  V.  Sherer  (Tex.  Civ. 
App.)  183  S.  W.  404. 

14.  — —  CasM  arising    under   aot^-« 

Under  this  act,  allegation  that  plaintifif's 
deceased  was  employed  in  interstate 
commerce  when  killed  brought  case 
within  such  act,  so  as  to  prevent  re- 
moval, either  because  of  diversity  of 
citi2enship  or  because  arising  under  a 
federal  law;  and  where  plaintiff  con- 
sistently contended  that  proof  support- 
ed complainant's  allegation  that  plain- 
tifiTs  deceased  was  employed  in  interstate 
commerce  when  killed,  defendant  rail- 
road could  not  remove  case,  although 
its  claim  that  deceased  was  not  so  em- 
ployed, and  that  prohibition  against 
removing  cases  arising  under  federal 
Employers'  Liability  Act  did  not  apply, 
was  upheld  by  state  Supreme  Court. 
Great  Northern  Ry.  Co.  v.  Alexander, 
38  S.  Ct.  237,  246  U.  S.  276,  62  L.  Ed. 
713,  dismissing  writ  of  error  Alexander 
V.  Great  Northern  Ry.  Co.,  164  P.  914, 
61  Mont.  666. 

This  section  held  to  make  a  case  non- 
removable, where  under  the  facts  al- 
leged such  act  must  control  in  the  case, 
though  there  is  a  count  in  terms  under 
the  state  law.  Jones  v.  Southern  Ry. 
Co.  (D.  C.)  236  F.  684. 

An  action  under  the  federal  Employ- 
ers' Liability  Act  for  the  death  of  a 
railroad  employ^  cannot  be  removed 
to  the  federal  court;  but  Pullman  Com- 
pany is  not  common  carrier  by  rail- 
road, within  federal  Employers'  Lia- 
bility Act,  and  action  against  that  com- 
pany and  a  railroad  company  held  re- 
movable. Martin  v.  New  York,  N.  H: 
&  H.  R.  Co.  (D.  C.)  241  F.  696. 

An  action  for  injury  to  a  railroad 
employ^,  while  assisting  in  raising  an 
engine,  which  had  fallen  into  the  pit 
of  a  turntable  used  by  defendant  in 
turning  its  engines  employed  in  inter- 
state traffic,  one  purpose  of  the  work 
being  to  clear  the  track  for  such  traf- 
fic, is  one  arising  under  the  federal 
Employers'  Liability  Act  (Comp.  St. 
1916,  §§  8657-8065),  and  under  this 
section  is  not  removable  from  a  state 
court.  Deuel  v.  Chicago,  B.  &  Q.  R. 
Co.  (D.  C.)  253  F.  857. 

15. Waiver  of  right/— In  deter- 
mining whether  p]aintiff's  cause  was 
one  arising  under  Employers'  Liabili- 
ty Act,  and  hence  not  subject  to  remov- 
al on  ground  of  diversity  of  citizenship, 
federal  court  can  look  only  to  plaintiff's 
petition;  and  where  she  joined  action 
under  Employers'  Liability  Act  with 
one  under  state  statutes,  held,  that  she 
waived  provisions  of  such  Liability  Act 
prohibiting  removal  of  causes  there- 
under to  federal  court.  Givens  v. 
Wight  (D.  C.)  247  F.  238. 

The  provisions  of  Judicial  Code,  § 
28  (Comp.  St.  1916.  §  1010),  that  no 
case  arising  under  the  Employers'  Lia- 
bility  Acty   brought  in   a  state   court, 
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shall  be  removable,  may  not  be  waived. 
Mitchell  V.  Southern  Ry.  Co.  (D.  C) 
247  F.  819. 

151/2.  Practice  and  procedure  In  gen* 
erai^— Requirement  of  Const  Amend.  7, 
that  jury  trials  be  by  unanimous  ver- 
dict, does  not  control  state  courts  en- 
forcing rights  under  Employers*  Liabil- 
ity Act.  Louis viUe  &  N.  R.  Co.  v. 
Stewart,  36  S.  Ct  586,  241  U.  S.  261, 
60  Lk  Ed.  088,  uffirmlng  judgment 
Same  v.  Stewart's  Adm'x,  174  S.  W.  744, 
163  Ky.  823 ;  Chesapeake  &  O.  Ry.  Co. 
V.  Carnahan,  36  S.  Ct.  594,  241  U.  S. 
241,  60  L.  Ed.  979,  affirming  judgment 
86  S.  E.  863,  118  Va.  46;  Minneapolis 
&  St.  L.  R.  Co.  V.  Bombolis,  36  Sup. 
Ct.  595,  241  U.  S.  211,  60  L.  Ed.  961, 
Ann.  Cas.  1916E,  505;  St.  Louis  & 
S.  F.  R.  Co.  V.  Brown,  36  S.  Ct.  602, 
24UU.  S.  223,  60  L.  Ed.  966,  affirming 
judgment  (Okl.)  144  P.  1075;  Chesa- 
peake &  O.  Ry.  Co.  V.  Kelly,  36  S.  Ct. 
630.  241  U.  S.  485,  60  L.  Ed.  1117,  re- 
versing judgment  Same  v.  Kelly's 
Adm'x,  169  S.  W.  736,  160  Ky.  296; 
Chesapeake  &  O.  Ry.  Co.  v.  Gainey, 
36  S.  Ct  633,  241  U.  S.  494,  60  L.  Ed. 
1124,  affirming  judgment  Same  v.  lawy- 
er's Adm'x,  172  S.  W.  918,  162  Ky. 
427;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Clayboume's  Adm'r,  183  S.  W.  903, 
169  Ky.  315;  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Clarke,  185  S.  W.  94,  169 


Ky.  662;  Louisville  &  N.  R.  Co.  v. 
Thomas'  Adm'r,  185  S.  W.  840,  170  Ky. 
145,  rehearing  denied  188  S.  W.  463, 
171  Ky.  471. 

As  federal  Employers'  Liability  Act 
authorizes  actions  in  state  courts  and 
makes  state  practice  applicable,  Gen. 
St.  Minn.  1913,  §  4955,  giving  attor- 
neys lien  on  cause  of  action  of  their 
clients,  is  properly  applied  to  action 
brought  in  courts  of  that  state  under 
federal  act  where  defendant  settled 
claim  with  the  client.  Dickinson  v. 
Stiles,  38  S.  Ct  415,  246  U.  S.  631,  62 
L.  Ed.  908,  affirming  judgment  Hollo- 
way  V.  Dickinson,  163  N.  W.  791,  137 
Minn.  410. 

19.  Error  and  appeal— Harmless  er- 
rors—In suit  by  railroad  employ^  for 
personal  injury  while  engaged  in  inter- 
state commerce,  it  was  not  harmful 
error  to  refuse  motion  for  leave  to  file 
a  plea  that  action  was  not  brought 
within  two  years  from  the  injury,  where 
court  permitted  defendant's  evidence 
of  such  fact.  Seaboard  Air  line  Ry. 
Co.  V.  Hess  (Fla.)  74  So.  500, 

Cited    without    definite    application, 

Pecos  &  N.  T.  Ry.  Co.  v.  Rosenbloom, 
36  S.  Ct  390.  60  L.  Ed.  730;  Marland 
V.  Philadelphia  &  R.  Ry.  Co.  (C.  C. 
A.)  246  F.  91;  Vandalia  R.  Co.  v. 
KendaU  (Ind.  App.)  119  N.'  E.  816. 


§  8663.  (Act  April  22,  1908,  c.  149,  §  7.)     Term  "common  carrier*' 
to  include  receivers,  etc. 

See  U.  S.  V.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127^ 

§  8664.  (Act  April  22,  1908,  c.  149,  §  8.)     Duty  or  liability  under 
other  acts  not  impaired;  pending  proceedings,  etc. 

See  U.  S.  V.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127. 

§  8665.  (Act  April  22,  1908,  c.  149,  §  9,  as  amended.  Act  April  5, 
1910,  c.  143,  §  2.)     Survival  of  right  of  action. 


See  U.  S.  V.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127. 

Right  of  aotlon.— The  federal  Employ- 
ers' Liability  Act  contemplates  that, 
even  where  there  are  two  or  more  ben- 
eficiaries in  an  action  for  wrongful 
death,  there  should  be  but  one  action, 
one  trial,  and  one  verdict,  and  that  the 
jury  returning  the  verdict  should  ap- 
portion the  damages.  Pittsburgh,  C., 
C.  &  St  L.  Ry.  Co.  V.  Collard's  Adm'r, 
185  S.  W.  1108,  170  Ky.  239. 

This  section  gives  action  for  benefit 
of  relatives  dependent  upon  employ^ 
wrongfully  killed  and  gives  injured  em- 
ploy^ right  of  action  surviving  to  same 
beneficiaries.  Chafin  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.)  93  S.  E.  822. 

Administration  of  estate^— Where  a 
switchman  was  injured  in  interstate 
commerce  on  a  Texas  railroad  operat- 
ing wholly  within  the  state  and  was  en- 
titled to  recover  under  Employers'  Lia- 
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bility  Act,  but  died  pending  suit,  an 
administrator  was  properly  appointed 
in  the  Texas  county  where  deceased 
sued,  for  the  riaht  of  action  is  an  estate 
on  which  administration  may  be  grant- 
ed. St.  Louis  Southwestern  Ry.  Co.  of 
Teras  v.  Smitha  (Tex.  Civ.  App.)  190 
S.  W.  237. 

Under  Rev.  St  Tex.  arts.  3297,  3298, 
probate  court  had  authority  to  appoint 
deceased  railroad  brakeman's  widow 
temporary  administratrix  to  sue  for  her 
husband's  death  under  federal  Employ- 
ers' Liability  Act;  appointment  being 
made  October  18,  1915,  and  suit  tried 
November  24th,  before  next  meeting 
of  probate  court.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Cooper  (Tex.  Civ.  App.)  19i  S. 
'W.  579. 

Election  of  remedy.p->Undcr  federal 
Employers'  Liability  Act,  administra- 
tor has  option  to  sue  for  loss  to  estate 
of  intestate  generally,  or  particular 
loss   to  -special   beneficiary   named    ia 
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statute.     Louisville   &    N.    R.    Go.    v. 
Rhoda  (Fla.)  71  So.  369. 

"Mext  of  kin."— The  "next  of  kin" 
are  those  who  are  the  next  of  kin  un- 
der the  local  law,  and  a  ruling  of  a 
state  court  that  the  *iiext  of  kin"  are 
the  legitimate  children  of  the  same 
mother,  who  is  dead,  negatives  any 
right  to  trace  the  parentage  to  the 
father.  Seaboard  Air  line  Ry.  v.  Ken- 
nejr,  36  S.  Ct.  458,  240  U.  S.  489,  60  L. 
Ed.  762,  affirming  judgment  Kenney  v. 
Seaboard  Air  Line  R.  Co.,  82  S.  E. 
968, 167  N.  C.  14. 

Pleading.— Under  this  section,  judg- 
ment for  administrator  of  servant  who 
died  pending  action  will  not  be  disturb- 
ed because  petition  for  revivor  did  not 
show  he  was  survived  by  widow,  etc., 
and  the  order  did  not  provide  for  re- 
vivor for  their  benefit  those  facts  oth- 
erwise dearly  appearing  from  the  rec- 
ord. Cincinnati,  N.  O.  &,  T.  P.  Ry.  Co, 
V.  Ciaybourne's  AdmV,  183  S.  W.  90;i, 
169  Ky.  315. 

Evidence^— Evidence  in  the  action  by 
the  administrator  of  a  deceased  em- 
pIoy6  held  to  show  such  contributions 
to  his  dependents  as  to  warrant  re- 
covery of  more  than  the  nominal  dam- 
ages and  to  require  an  instruction  upon 
the  measure  of  the  damages.  Louis- 
ville &  N.  R.  Co.  V.  Thomas*  Adm'r, 
185  S.  W.  840,  170  Ky.  145,  rehearing 
denied  188  S.  W.  463,  171  Ky.  471. 

Instructions.— Instructing  jury  In  ac- 
tion under  Employers*  Liability  Act 
held  not  objectionable  as  permitting 
the  jury  to  Indulge  in  speculation  as  to 
future  results  of  injuries  and  as  leav- 
ing the  amount  of  damages  to  conjec- 
tnre.  Chesapeake  &  O.  Ry.  Co.  v. 
Camahan,  36  S.  Ct.  594,  241  U.  S. 
241,  60  L.  Ed.  979,  affirming  judgment 
(}\}  88  S.  B.  863. 

Under  this  section  instruction  that 
plaintiff  cannot  recover  for  suffering 
endured  by  deceased  employ^  nor  for 
expense,  for  which  he  could  have  sued 
bad  he  lived,  is  erroneous.  Brooks  v. 
Tazoo  &  M.  V.  R.  Co.  (Miss.)  72  So. 
227. 

Danages.'^The  present  cash  value 
of  the  future  benefits  of  which  bene- 
ficiaries were  deprived  by  death  is  a 
proper  measure  of  recovery  in  an  ac- 
tion against  an  interstate  railroad  un- 
der the  Employers'  Liability  Act  for 
the  benefit  of  the  widow  and  dependent 


children.  Chesapeake  &  O.  Ry.  Co.  v. 
KeUy,  36  S.  Ct.  630,  241  ^U.  S.  485,  60 
L.  Ed.  1117,  reversing  judgment  Same 
V.  Kelly's  Adm'x,  169  S.  W.  736,  160 
Ky.  296;  Chesapeake  &  O.  Ry.  Co.  v. 
Gainey,  36  S.  Ct.  633,  241  U.  S.  494, 
60  L.  Ed.  1124,  reversing  judgment 
Same  v.  Dwyer's  Adm'x,  172  S.  W. 
918,  162  Ky.  427. 

That  a  railway  employ^,  though  un- 
conscious, lived  for  perhaps  10  minutes 
after  a  fatal  injury,  affords  no  basis 
for  damages  under  this  section  in  addi- 
tion to  beneficiary's  pecuniary  loss; 
and  any  damages  recoverable  under 
this  section  should  be  confined  to  per- 
sonal loss  and  suffering  between  the 
injury  and  the  resulting  death.  Great 
Northern  R.  Co.  v.  Capital  Trust  Co., 
37  S.  Ct.  41,  242  U.  S.  144,  61  L.  Ed. 
208,  L.  R.  A.  1917E,  1050,  reversing 
judgment  Capital  Trust  Co.  y.  Great 
Northern  Ry.  Co.,  149  N.  W.  14,  127 
Minn.  144  and  150  N.  W.  1102,  128 
Minn.  537. 

Damages  for  pain  and  suffering  may 
be  recovered.  Atlantic  Coast  Line  R. 
Co.  v.  Tomlinson  (Ga.  App.)  94  S.  E. 
909. 

Where  an  action  under  the  federal 
Employers'  Liability  Act  was,  on  death 
of  servant,  revived  in  name  of  his  ad- 
ministrator, master  cannot  complain 
that  judgment  did  not  apportion  the 
recovery  between  servant's  widow  and 
minor  child.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Ciaybourne's  Adm'r,  183 
S.  W.  903,  169  Ky.  315. 

The  measure  of  damages  for  death  of 
employ^,  due  to  the  negligence  of  em- 
ployer, to  be  awarded  to  his  depend- 
ents, in  such  an  amount  as  will  fairly 
and  reasonably  compensate  the  de- 
pendents for  the  loss  of  pecuniary 
benefits,  they  might  reasonably  have  re- 
ceived from  decedent;  and  a  finding  in 
favor  of  deceased's  parents  need  not 
be  limited  to  the  earning  capacity  of 
decedent  at  the  time  of  his  death  at 
the  age  of  21  years,  but  they  might 
consider  the  present  and  prospective 
ability  to  render  assistance  as  indicat- 
ed by  his  age,  earnings,  accumulations, 
and  habits  and  a  verdict  of  $4,000  is 
not  excessive.  Louisville  &  N.  R.  Co. 
V.  Thomas'  Adm'r,  185  S.  W.  840,  170 
Ky.  145,  rehearing  denied  188  S.  W. 
463,  171  Ky.  471. 

Cited  without  definite  application, 
Marland  v.  Philadelphia  &  R.  Ry.  Co. 
(C.  C.  A.)  246  F.  91. 
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CHAPTER  F— ARBITRATION  BETWEEN 
CARRIERS  AND  EMPLOYES 

§  8675a.  (Act  July  1,  1918,  c.  113,  §  1.)     Expenses  of  boards  of  ar- 
bitration. 
Authority    for    incurring    expenses,    including    subsistence,    by 
boards  of  arbitration  shall  first  be  obtained  from  the  Board  of  Me- 
diation and  Conciliation.     (40  Stat.  646.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  8676.  (Act  July  15,  1913,  c.  6,  §  11.)     Commissioner  of  Medi- 
ation and  Conciliation. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213,  contains  the  following  pro- 
vision: "Commissioners  of  conciliation:  To  enable  the  Secretary  of  Labor 
to  exercise  the  authority  vested  in  him  by  section  8  of  the  Act  creating  the 
Department  of  Labor,  and  to  appoint  commissioners  of  conciliation,  for  per 
diem  in  lieu  of  subsistence  at  not  exceeding  $4,  traveliitg  expenses,  and  not 
to  exceed  $12,000  for  personal  services  in  the  District  of  Columbia,  $175,000." 


CHAPTER  G— HOURS  OF  SERVICE  OF  EM- 
PLOYES 


Sec. 

8677.  Carriers  and  transportation  sub- 

ject   to    act;     "railroad"    and 
"employes"    defined. 

8678.  Hours  of  service  of  employes  lim- 

ited. 

8679.  Penalties;    exception  in  case  of 


Sec. 

casualties ;      unavoidable     acci- 
dent, etc. 

8680.  Enforcement  of  act  by  Interstate 
Commerce  Commission. 

8680a.  Eight  hour   day;     exceptions. 

8680b.  Appointment  of  commission. 

8680c.  Wages  of  employes. 


§  8677.  (Act  March  4,  1907,  c.  2939,  §  1.)     Carriers  and  transpor- 
tation subject  to  act;    "railroad"  and  "employes"  defined. 


Construction ^^The  Hours  of  Service 
Act  should  be  liberally  construed  to 
effect  its  purpose  as  a  remedial  stat- 
ute. St.  Joseph  &  G.  I.  Ry.  Co.  v.  U. 
S.,  232  F.  349,  146  C.  C.  A.  397;  U. 
S.  V.  Pennsylvania  R.  Co.  (D.  C)  239 
F.  576. 

The  Hours  of  Service  Act  was  in- 
tended to  apply  in  every  part  of  the 
United  States,  without  regard  to  dif- 
ference between  local  conditions,  and 
must  be  given  a  construction  which 
would  be  sound  in  every  judicial  dis- 
trict. U.  S.  V.  Pennsylvania  Co.  (D. 
C.)  239  F.  761. 

Interstato  commercow— A  train  com- 
posed of  cars  loaded  with  repair  ma- 
terials, which  originated  in  another 
state  and  had  arrived  in  the  state  in 
which  it'  was  to  be  used,  but  not  yet 
at  its  destination;  and  a  fireman  on  a 
work  train  engaged  in  hauling  cinders 
to  be  used  in  the  repair  of  the  road- 
bed of  an  interstate  railroad  are  en- 
gaged in  interstate  commerce.  St.  Jos- 
eph &  G.  I.  Ry.  Co.  V.  U.  S.,  232  F. 
349,  146  C.  C.  A.  397. 
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Common  oarrler.— A  terminal  com- 
pany, receiving  and  delivering  goods 
only  from  or  to  common  carriers  by 
railroad  or  steamship  with  whom  it 
hfld  contracts,  and  dealing  with  the 
shippers  and  consignees  only  as  agents 
for  such  carriers,  is  not  a  common 
carrier,  within  the  Hours  of  Service 
Act.  Brooklyn  Eastern  Dist.  Terminal 
v.  U.  S.,  239  F.  287,  152  C.  C.  A.  275. 

Employ^Sd— The  members  of  a  switch- 
ing crew,  employed  by  a  terminal  com- 
pany engaged  in  interstate  transpor- 
tation, whose  only  duties  were  to  move 
drags  of  one  or  more  cars  to  or  from 
car  floats  and  about  the  terminal  yards, 
are  persons  actually  engaged  in  or 
connected  with  the  movement  of  a  train, 
within  the  Hours  of  Service  Act. 
Brooklyn  Eastern  Dist.  Terminal  v.  U. 
S.,  239  F.  287,  152  C.  0.  A.  275. 

Cited    without    definite    appiioatlon, 

Wilson  V.  New,  37  S.  Ct.  298.  61  L. 
Ed.  755,  L.  R.  A.  1917E,  938.  Ann. 
Oas.  1918A,  1024;  Oregon- Washington 
R.  &  Nav.  Co.  V.  U.  S.  (0.  O.  A.)  229 
F.  1022. 
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§  8678.  (Act  March  4,  1907,  c.  2939,  §  2.)     Hours  of  service  of  em- 
ployes limited. 


ConstitutionaJ  law^— To  hold  a  rail- 
road company  liable  under  this  section^ 
where  a  telegraph  operator,  in  viola- 
tion of  its  rules,  remained  on  duty  more 
than  nine  hours,  does  not  deny  due 
process  of  law,  contrary  to  Const.  U. 
S.  Amends.  6,  14.  Oregon  Short  Line 
B.  Co.  V.  U.  S.,  234  F.  584,  148  C.  O. 
A.  350,  affirming  Judgment  U.  S.  y. 
Oregon  Short  Line  R.  Co.  (D.  C.)  228 
F.  361. 

Hoirs     of     servfoe^ln     genoral^- 

Where  a  train  crew  made  a  round  trip 
from  a  larger  point  to  a  smaller  town, 
where  there  was  no  one  competent  to 
take  charge  of  the  train,  held,  that  such 
town  must  be  treated  as  a  way  station 
and  the  round  trip  a  continuous  one, 
within  Hours  of  Service  Act;  and  where 
the  crew  of  a  train,  after  derailment, 
went  to  a  farmhouse,  where  they  ate 
and  rested  until  a  derrick  arrived,  tbey 
were  not  released  ,from  duty,  so  that 
snch  period  should  be  excluded  from 
their  hours  of  duty.  Denver  &  R.  G. 
R  Co.  V.  U.  S.,  233  F.  62,  147  C.  O. 
A  132. 

In  view  of  history  of  passage  of 
Hours  of  Service  Act,  held  that,  under 
this  section  and  Comp.  St.  1916,  f 
8679,  railroad  company  was  guilty  of 
permitting  its  engineer  and  fireman  to 
remain  on  service  beyond  16  hours, 
prescribed,  where  such  employes, 
though  they  had  finished  their  run, 
remained  on  duty  instead  of  placing 
their  engine  in  roundhouse  aud  quitting 
duty  as  required  by  rules.  Minneapolis, 
St  P.  &  S.  S.  M.  Ry.  Co.  v.  U.  S.,  240 

F.  315,  153  C.  C.  A.  241. 

Where  freight  train  crews  made 
round  trips  of  between  17  and  18 
hours,  their  absolute  release  from  duty 
for  a  period  of  not  exceeding  2%  hours 
during  that  tin>e  did  not  break  the  con- 
tinuity of  the  service,  and  avoid  the 
penalty  of  this  section.  Minneapolis  & 
St  L.  R.  Co.  V.  U.  S.,  245  F.  60,  157 

G.  C.  A  356,  affirming  judgment  U. 
S.  V.  Minneapolis  &  St  L.  R.  Co.  (D. 
C.)  236  F.  414,  certiorari  denied  38 
S.  Ct  64,  245  U.  S.  666,  62  L.  Ed. 
538. 

Releases  of  train  crews  for  short 
periods  held  not  to  break  continuity  of 
service,  within  Hours  of  Service  Act, 
where  the  men  were  required  to  hold 
themselves  in  readiness  to  respond  to 
a  call  for  their  services  when  need- 
ed. IT.  8.  V.  Southern  Pac.  Co.,  245 
F.  722,  158  O.  O.  A.  124. 

Interstate  Commerce  Commission 
should  work  oiit  practical  system  for 
compliance  with  Hours  of  Service  Act, 
instead  of  leaving  railroad  companies 
to  determine  at  their  peril  whether 
their  plan  violates  provisions  of  act; 
and  in  view  of  pendency  of  war,  cast- 
ing great  burdens  on  transportation 
system,  held,  that  it  cannot  as  matter 
of  law  be  declared  that  crews  of  en- 


gines used  to  push  trains  over  grades 
were  kept  on  duty  more  than  16  con- 
secutive hours,  in  violation  of  this 
section,  where  at  end  of  trips  they 
were  given  rest  periods,  during  which 
they  were  relieved  of  all  duties.  Penn- 
sylvania R.  Co.  Y.  United  States,  246 
F.  881,  159  C.  C.  A.  166. 

Where  violations  of  the  Hours  of 
Service  Act  ocourred  before  the  United 
States  entered  war,  the  railroad  com- 
pany cannot  escape  liability  on  the 
theory  that  the  act  should,  in  view 
of  new  and  unusual  conditions,  be  con- 
strued so  as  to  permit  operation  of 
railroads  to  their  full  capacity.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  U.  S.  (C. 
C.  A.)  251  F.  261. 

The  noon  hour  of  a  railway  tele- 
graph operator,  during  which  he  is  not 
subject  to  call,  except  for  emergencies, 
is  not  to  be  counted  as  part  of  the  time 
he  is  engaged  under  the  Hours  of  Serv- 
ice Act  U.  S.  V.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (D.  C.)  232  F.  196. 

The  Hours  of  Service  Act  applies  to 
a  work  train,  and  where  a  fireman, 
after  a  work  train  was  run  onto  a 
siding,  was  required  to  keep  watch  of 
the  engine  and  keep  up  steam  therein, 
until  more  than  16  hours  after  he 
began  work,  the  Hours  of  Service  Act 
was  violated.  St  Joseph  &  G.  I.  Ry. 
Co.  V.  U.  S.,  232  F.  349,  146  C.  C.  A. 
397. 

Twenty-four  hour  period  of  act  be- 
gins when  employ^  begins  duty,  and 
government  cannot,  for  the  purpose  of 
showing  a  violation,  select  as  the  be- 
ginning of  the  period  any  time  while 
the  employ^  is  at  work.  U.  S.  v.  Mis- 
souri Pac.  R.  Co.  (D.  C.)  235  F.  944. 

Under  the  Hours  of  Service  Act,  car- 
riers engaged  in  interstate  commerce 
are  forbidden  to  permit  or  require  em- 
ployes to  remain  on  duty  more  than  16 
hours  and  bound  to  relieve  them  or 
to  show  excess  service,  was  required 
because  of  unforeseen  casualty,  etc., 
and  could  not  have  been  prevented  by 
careful  operation;  and  a  railroad  com- 
pany, where  a  train  is  delayed  through 
unforeseen  casualty,  may  permit  em- 
ployes to  remain  in  service  until  the 
train  reaches  a  place  where  they  can 
be  relieved,  but  cannot  require  or  per- 
mit them  to  complete  their  run  where 
it  takes  more  than  16  hours.  U.  S.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (D.  C.) 
236  F.  154. 

Where  railroad  employes  continued  in 
service  for  over  16  hours,  absolute  re- 
leases from  service  for  'periods  not 
exceeding  2^  hours  do  not  break  the 
continliity  of  service  and  avoid  the 
penalty  of  the  Hours  of  Service  Act. 
U.  S.  V.  Minneapolis  &  St  L.  R.  Co. 
(D.  C.)  236  F.  414. 

The  act  is  so  manifestly  in  the  in- 
terests of  humanity  that  it  should  be 
liberally  construed,  but  because  of  the 
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penalties  imposed  its  provisions  should 
not  be  extended  beyond  their  plain 
meaning.  U.  S.  v.  Pennsylvania  Co. 
(D.  C.)  239  F.  761. 

Purpose  of  this  section  was  to  add 
to  safety  of  persons  and  property  be- 
ing transported  in  interstate  commerce, . 
as  well  as  to  safety  of  those  engaged 
in  such  transportation.  U.  S.  y.  Mis- 
souri, O.  &  G.  Ry.  Co.  of  Texas  (D. 
C.)  241  F.  302. 

—  Telegraph       operators,       etc.— 

Switch  tenders,  who  regularly  conduct 
movements  of  trains  in  and  through  a 
yard,  receiving  a  yardmaster's  tele- 
phone orders  in  their  shanties  and  ex- 
ecuting them  verbally  or  by  signal  to 
eugineman  or  train  crews,  and  by  ma- 
nipulating switches,  are  within  the  pro- 
viso of  this  section,  limiting  to  nine 
hours  service  of  employ^  who  by  use  of 
telephone  receives  orders  pertaining  to 
or  affecting  train  movements.  Chica- 
go &  A.  R  Co.  V.  U.  S.,  38  S.  Ct.  442, 
247  U.  S.  197,  62  L.  Ed.  1066.  affirm- 
ing judgment  244  F.  946,  157  C.  C.  A. 
295. 

In  view  of  the  purpose  of  Hours  of 
Service  Act  March  4,  1907,  held  that, 
under  this  section  and  Comp.  St.  1916, 
I  8679,  a  railroad  company  is  liable 
where  its  telegraph  operator,  in  viola- 
tion of  its  rules,  remained  on  duty  more 
than  nine  hours.  Oregon  Short  Line  R. 
Co.  V.  U.  S.,  234  F.  584,  148  C.  C.  A. 
350,  affirming  judgment  U.  S.  v.  Or- 
egon Short  Line  R.  Co.  (D.  C.)  228  F. 
561. 

A  telegraph  operator,  who  occasion- 
ally received  messages  relating  to 
movement  of  interstate  trains,  and  ar- 
ranged for  the  passing  of  defendant's 
trains  with  interstate  trains  of  a  sec- 
ond railroad  company,  whose  tracks 
defendant  used,  held  engaged  in  inter- 
state commerce,  within  the  Hours  of 
Service  Act.  Denver  &  I.  Ry.  Co.  v. 
U.  S.,  236  F.  685.  150  C.  C.  A.  17. 

Where  two  telegraph  offices  at  a  given 
point  were  used,  one  for  day  and  the 
other  for  night,  business,  they  must  be 
deemed  a  single  office  within  this  sec- 
tion, limiting  the  hours  of  telegraph  op- 
erators at  offices  operated  continuous- 
ly to  nine  hours  per  day.    Atchison,  T. 

6  S.  F.  Ry.  Co.  V.  U.  S.,  236  F.  906, 
150  C.  C.  A.  168. 

Depot  and  tower  near  by,  where  or- 
ders and  messages  pertaining  to  train 
movements  were  received  and  sent  from 

7  p.  m.  to  7  a.  m.,  held  a  continuously 
operated  office,  within  Hours  of  Service 
Act.  Illinois  Cent.  R.  Co.  v.  U.  S.,  241 
F.  667,  154  C.  C.  A.  425,  affirming 
judgment  U.  S.  v.  Illinois  Cent.  R.  Co. 
(D.  C.)  234  F.  433. 

A  train  dispatcher,  required  'to  re- 
main on  duty  more  than  9  hours,  held 
under  protection  of  Hours  of  Service 
Act,  though  he  performed  no  duties  as 
train  dispatcher  after  expiration  of  9- 
hour  period,  but  remained  only  to  care 
for  United  States  mails.     Atchison,  T. 
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&  S.  F.  Ry.  Co.  v.  U,  S.,  243  F.  114, 

155  C.  C.  A.  644. 

Where  telegraph  operator  regularly 
working  from  7  a.  m.  to  3  p.  m.  was  ex- 
cused at  1:30  p.  m.,  and  on  duty  from 
3  p.  m.  to  5:10  p.  m.,  fact  that  he  was 
on  duty  more  than  9  hours  in  the  24- 
hour  period,  commencing  at  3  p.  m., 
held  not  a  violation  of  this  section.  U. 
S.  V.  Missouri  Pac.  Ry.  Co.,  244  F.  38. 

156  C.   C.  A.  466,  affirming  judgment 
(D.  C.)  235  F.  944. 

Where  telegraph  operator  employed 
by  defendant,  who  performed  duties 
for  and  was  subject  to  orders  of  sec- 
ond railroad  company,  which  through 
accounting  between  two  companies 
made  contributions  to  his  salary,  was 
required  by  second  company  to  remain 
on  duty  longer  than  allowed  by  Hours 
of  Service  Act,  defendant  is  liable  for 
penalty  prescribed.  U.  S.  v.  Denver  & 
R.  G.  R.  Co.,  249  F.  464,  161  C.  C.  A. 
422. 

Under  this  section,  held  that,  where 
operator  was  kept. on  duty  in  station 
office  more  than  12  hours  during  day, 
and  operator  was  kept  on  duty  in  box 
car  office  in  yards  some  distance  away 
for  more  than  12  hours  at  night,  two 
offices  must,  in  view  of  their  proximity, 
be  considered  as  one,  and  so  violation 
of  act  is  shown.  Grand  Rapids  &  I.  Ry. 
Co.  V.  U.  S.,  249  F.  646,  161  C.  C.  A. 
556. 

A  railroad  telegraph  office  held,  un- 
der the  facts  shown  to  be  one  "oper- 
ated only  during  the  daytime,"  within 
the  meaning  of  this  section;  and  pe- 
riods when  an  operator  was  off*  duty 
daily  held  sufficientiy  long  to  afford 
substantial  rest,  and  not  to  be  counted 
as  periods  of  labor.  U.  S.  v.  Minneiip- 
olis,  St.  P.  &  S.  S.  M.  Ry.  Co.  (O.  C. 
A.)  250  F.  382. 

An  hour  allowed  a  telegrapher  for 
meals,  during  which  he  was  subject  to 
recall,  etc.,  cannot  be  deducted  from 
the  whole  time  he  was  on  duty  within 
this  section,  so  as  to  allow  a  railroad 
company  to  escape  penalty  for  violating 
the  act  by  keeping  the  telegrapher  on 
duty  more  than  9  hours.  Chicago,  R.  I. 
&  P.  Ry.  Co.  v.  U.  S.  (C.  C.  A.)  253  F. 
555. 

The  test  for  the  period  that  railroad 
employes  handling  train  orders  may  be 
kept  on  duty  during  the  24-hour  period 
without  violating  the  Hours  of  Service 
Act,  is  the  time  during  which  the  of- 
fice, station,  or  place  where  the  em- 
ploy6  works  is  kept  open  for  the  per- 
formance of  such  duties  during  the  24- 
hour  period,  and  is  not  the  number  or 
frequency  of  train  orders  that  may  be 
handled  during  a  given  period.  U.  S. 
V.  Illinois  Cent.  R.  Co.  (D.  0.)  234 
F.  433. 

The  interpretation  of  the  Hours  of 
Service  Act  by  the  Interstate  Com- 
merce Commission,  as  to  the  meaning 
of  the  words  **tower8,  offices,  places 
and  stations"  and  the  phrase  "contin- 
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noaaly  operated  night  and  day,"  though 
not  controlling,  is  quite  persuasive,  en- 
titled to  weight,  and  may  w%ll  be  fol- 
lowed, unless  it  clearly  appears  from 
the  plain  language  of  the  enactment  to 
be  erroneous.    Id. 

That  the  Interstate  Commerce  Com- 
mission approved  defendant's  opera* 
tion  of  its  railroad  in  requiring  em- 
ployes handling  train  orders  to  work 
more  than  9  hours  a  day  does  not  es- 
top or  preclude  the  government  from 
recovering  the  penalties  incurred  by  a 
Tiolation  of  the  Hours  of  Service  Act, 
bat  may  be  considered  in  mitigation  of 
luoh  penalties.    Id. 

An  employ 6  of  a  railroad  company, 
handling  train  orders  in  interstate  traf- 
fic at  a  station  operated  both  day  and 
night,  can  be  kept  at  work  not  more 
than  9  hours  in  the  aggregate  in  any  24- 
hour  period  under  Hours  of  Service 
Act,  and  the  fact  that  the  place  where 
the  employ 6  is  to  perform  this  duty 
is  in  a  station  building,  or  above  it,  or 
a  short  distance  from  it,  or  in  all  of 
them  at  different  times  during  the  same 
period  of  service,  is  immaterial.     Id. 

Under  Hours  of  Service  Act  March 
4,  1907,  it  is  no  defense  that  a  tele- 
graph operator  remained  on  duty  lon- 
ger than  allowed  to  prevent  cars  loaded 
with  live  stock,  which  he  had  neglected 
to  direct  another  train  to  take  out,  from 
being  delayed,  or  because  a  train  was 
delayed  by  loss  of  relief  valve  of  si?- 
perheater  on  engine,  by  heavy  wind, 
6D0W,  and  cold  weather  and  badly  cUnk- 
ered  fire,  and  by  bad  worlcing  of  steam 
heating  connections,  thawing  out  of 
such  connection,  and  of  the  ash  pan, 
and  palling  loose  of  the  drawbar  of  the 
tender.  XT.  S.  v.  Missouri  Pac.  R.  Co. 
(D.  C.)  235  F.  944. 

A  yardmaster  held  within  the  provi- 
sion of  the  Hours  of  Service  Act  lim- 
iting the  time  of  continuous  service  of 
employ(5s,  who  by  the  use  of  telephone 
deliver  orders  pertaining  to  train  move- 
ments. U.  S.  V.  Pennsylvania  R.  Co. 
(D.  C.)  239  F.  576. 

^—  Emergency^— Excess  service  of 
raiboad  telegraph  operator,  caused  by 
delay  of  train  in  reaching  his  station, 
due  to  derailment  of  part  of  another 
train,  held  caused  by  an  emergency. 
Delay  of  train  in  leaving  station,  due 


to  broken  packing  rings,  making  it  nec- 
essary to  send  for  relief  engine,  was 
not  an  emergency.  Excess  service  of 
operator  because  of  delay  of  train 
which  picked  up  cars  of  live  stock  held 
not  caused  by  emergency,  where  but  for 
oversight  the  cars  would  have  been 
picked  up  by  an  earlier  train.  Excess 
service  of  operator  for  purpose  of  hold- 
ing train  and  receiving  orders  in  refer- 
ence thereto,  to  permit  prompt  moving 
of  another  train,  concerning  arrival  of 
which  dispatcher  had  been  misinformed, 
held  not  caused  by  an  emergency.  U. 
S.  V.  Missouri  Pac.  Ry.  Co.,  244  F.  38, 
156  C.  C.  A.  466,  affirming  judgment 
j(D.  C.)  235  F.  944. 

If  sudden  sickness  of  a  railroad  tel- 
egraph operator  was  emergency,  with- 
in this  section,  held,  that  carrier  could 
not  escape  liability  where  operator  then 
on  duty,  before  being  relieved,  was  kept 
on  duty  for  more  than  13  hours,  though 
there  was  another  operator  near  by 
who  might  have  been  called.  U.  S.  v. 
Delano,  246  F.  107,  158  C.  C.  A.  333. 

Terminal  oompanyw— A  germinal 

company,  not  a  common  carrier,  but  an 
agent  of  such  carrier,  within  this  sec- 
tion and  Comp.  St  1916,  §  8679,  is 
not  liable  to  penalties  for  permitting  its 
own  employes  to  work  overtime.  Brook- 
lyn Eastern  Dist.  Terminal  v.  U.  S., 
239  F.  287,  152  C.  C.  A.  275. 

—  Evidenoo.'--In  an  action  by  a 
freight  conductor  for  injuries,  claimed 
by  him  to  have  been  caused  in  part  by 
exhaustion  due  to  continuous  service 
for  17  hours  and  25  minutes,  in  viola- 
tion of  the  federal  statute,  where  the 
evidence  as  to  the  extent  of  such  con- 
tinuous service  was  conflicting,  and 
where  plaintiflTs  testimony  was  suffi- 
cient to  prove  a  violation  of  the  stat- 
ute, held,  that  the  jury  were  warranted 
in  believing  plaintiff's  testimony.  Wil- 
son V.  Baltimore  &  O.  R.  Co.,  194  IlL 
App.  491. 

Cited    without    deflnlte    applioation, 

Oregon -Washington  R.  &  Nav.  Co.  v. 
U.  S.  (C.  C.  A.)  229  F.  1022;  Atchi- 
son, T.  &  S.  F.  By.  Co.  v.  United 
States,  243  F.  114,  155  C.  C.  A.  644 ; 
Lohman  v.  Stockyards  Loan  Co.,  243 
F.  517.  156  C.  C.  A.  215,  certiorari 
denied  38  S.  Ct.  134,  245  U.  S.  668,  62 
I/.  Ed.  539. 


§  8679.  (Act  March  4,  1907,  c.  2939,  §  3,  as  amended,  Act  May  4, 
1916,  c.  109,  §  1.)  Penalties;  exception  in  case  of  casualties, 
unavoidable  accident,  etc. 

See  Chicago  &  N.  W.  Ry.  Co.  v.  U. 
8.,  38  S.  Ct.  351,  62  L.  Ed.  859. 

(•  Action  for  penalty— NaturO/— An 
action  to  recover  penalties  under  this 
section  is  a  dvil  action,  in  which,  on 
recovery,  plaintiff  is  entitled  to  tax  its 
costs  and  disbursements.  U.  S.  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  Ry.  Co.  (D. 
S.)  235  F.  951. 
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3.  —  Amount,     how    determined.— 

Where  railroad  company  intending  in 
good  faith  to  comply  with  the  Hours 
of  Service  Act  arranged  periods  of 
rest  which  were  insufficient  to  break 
the  continuity  of  service  and  avoid  the 
act.  a  heavy  fine  should  not  be  imposed, 
and  the  company  should  be  fined  only 
$100  for  each  violation.    U.  S.  v.  Min- 
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neapolis  &  St.  L.  R.  Co.  (D.  C.)  236  F. 
414. 

4.  —  Pleading.— Pleas  in  action  for 
violation  of  Hours  of  Service  Act, 
which  did  not  show  that  derailment 
was  not  result  of  carrier's  negligence, 
held  insufficient  in  justification,  for 
casualty  reBulting  from  carrier's  negli- 
gence furnishes  no  excuse.  U.  S.  ▼. 
Charlotte  Harbor  &  N.  Ry.  Co.  (D.  C.) 
243  F.  772. 

5.  —  Burden  of  proofs— A  railroad 
company,  which  keeps  employes  on  duty 
for  longer  time  than  authorized  by  the 
Hours  of  Service  Act,  has  the  burden 
of  showing  that  the  causes  of  the  ex- 
cess service  fall  within  the  proviso  of 
the  act  allowing  the  excess  service. 
Atchison,  T.  &  S.  F.  Ry,  Co.  v.  U.  S., 
243  F.  114,  156  C.  C.  A.  644. 

Though  unavoidable  accidents  occur, 
it  is  the  duty  of  a  railroad  company 
to  do  all  within  its  power  to  limit  the 
hours  of  service  in  accordance  with  the 
Hours  of  Service  Act,  and  the  company 
has  the  burden  of  showing  that  any 
excess  service  was  the  result  of  acci- 
dent, etc.  Atchison,  T.  &  S.  F.  Ry.  Co 
v.  U.  S.  (C.  C.  A.)  251  F.  261. 

6.  — '  Evidence.— In  action  for  vio- 
lating Hours  of  Service  Act  by  keeping 
train  employes  on  duty  for  more  than 
16  hours,  evidence  held  insufficient  to 
show  that  company's  agents  exercised 
high  degree  of  care  to  prevent  em- 
ployes from  being  on  duty  longer  than 
period  allowed.  Indiana  Harbor  Belt 
Ry.  Co.  V.  U.  S.,  244  F.  »43,  157  C.  'O. 
A.  293. 

The  Hours  of  Service  Act  imposes  a 
positive  and  absolute  duty  on  railroads 
to  obey  its  command,  and  hence,  in  an 
action  for  penalties  for  violation,  the 
exclusion  of  evidence  as  to  changes 
in  the  methods  to  enable  the  defendant 
railroad  company  to  meet  new  condi- 
tions-created by  the  statute  and  secure 
compliance  therewith,  was  proper.  At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  U.  S.  (C. 
C.  A.)  251  F.  261. 

7.  —  Question  for  ]uryd— Under  this 
section,  jury  might  have  found  that  de- 
lays due  to  breaking  of  knuckle  and 
knuckle  lock  and  freezing  of  air  hose 
were  excusable.  Baltimore  &  O.  R.  Co. 
v.  U.  S.,  242  F.  1,  154  C.  C,  A.  593. 

In  action  for  keeping  freight  train 
crew  on  duty  more  than  16  hours,  di- 
rected verdict  held  properly  denied,  as 
jury  might  have  found  that  high  de- 
gree of  diligence  required  relief  by 
special  train.    Id. 

In  an  action  for  violations  of  Hours 
of  Service  Act  March  4,  1907,  where  it 
was  claimed  that  intermissions  broke 
,the  continuance  of  service,  but  inter- 
missions were  short,  and  evidence  va- 
ried as  to  when  they  were  taken,  it  is 
a  question  of  fact  whether  they  were 
not  mere  subterfuges,  resorted  to  to 
evade  act.  U.  S.  v.  jVlissouri  Fac.  R. 
Co.  (D.  C.)  235  F.  944. 
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71/2.  — *  CostSd— An  action  to  recov- 
er penalties  under  this  section  is  a 
civil  tLCtidxx,  in  which,  on  recovery, 
plaintiff  is  entitled  to  tax  its  costs  and 
disbursements;  but,  conformably  to 
the  Minnesota  statute  and  practice, 
which  allow  recovery  by  the  prevailing 
party  of  "disbursements  necessarily 
paid  or  incurred,"  where  the  United 
States  includes  a  number  of  independ- 
ent and  unrelated  causes  of  action,  and 
recovers  on  but  one,  it  is  not  entitled 
to  tax  as  disbiirsements  fees  of  wit- 
nesses who  testified  only  in  relation 
to  causes  of  action  on  which  it  was  de- 
feated. U.  S.  V.  Minneapolis,  St.  P.  & 
S.  S.  M.  Ry.  Co.  (D.  O.)  235  F.  951. 

734.  Grounds  of  liability  In  general.— 

In  view  of  history  of  passage  of  Hours 
of  Service  Act,  held  that,  under  this 
section  and  Comp.  St.  1916,  §  8678, 
railroad  company  was  guilty  of  permit- 
ting its  engineer  and  fireman  to  re- 
main on  service  beyond  16  hours,  pre- 
scribed, where  such  employes,  though 
they  had  finished  their  run,  remained 
on  duty  instead  of  placing  their  engine 
in  roundhouse  and  quitting  duty  as  re- 
quired by  rules.  Biinneapolis.  St.  P.  & 
S.  S.  M.  Ry.  Co.  V.  U.  S.,  240  F.  315, 
153  C.  C.  A.  241. 

9.  Casualty,  unavoidable  accident,  or 
act  of  G  odd— Unavoidable  accidents 
causing  delay  do  not  excuse  ci^rrier 
under  this  section  in  keeping  a  train 
crew  on  duty  beyond  prescribed  period 
in  order  to  complete  run  after  train 
bad  arrived  at  division  terminal,  where 
a  relief  crew  could  have  been  substitut- 
ed. Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
U.  S.,  37  S.  Ct  635,  244  U.  S.  336,  61 
L.  Ed.  1175,  affirming  judgment  220  F. 
748,  136  C.  C.  A.  354. 

It  is  no  defense  that  tracks  were  in- 
cumbered by  a  wreck,  where  that  fact 
was  known  before  the  trains  were  dis- 
patched, and  the  dispatcher  relied  on 
statements  that  the  tracks  would  be 
promptly  cleared;  but  a  railroad  com- 
pany is  not  guilty  because  the  crew  of 
a  derailed  train  remained  on  duty  for 
more  than  16  hours  because  of  derail- 
ment; and  where  a  railroad  watchman 
refused  to  watch  an  engine,  and  the  fire- 
man remained  on  duty  more  than  16 
hours,  the  watchman's  insubordination 
was  a  defense.  Denver  &  R.  G.  R.  Co. 
V.  U.  S.,  233  F.  62,  147  C.  C.  A.  132. 

Under  this  section,  carrier  cannot  ar- 
bitrarily add  amount  of  delay  arising 
from  excepted  causes  to  the  16  hours, 
nor  keep  crew  on  duty  to  end  of  run  or 
nearest  relay  point,  for  only  such  excess 
service  as  is  the  proximate  result  of  un- 
avoidable accident  is  excused  by  the 
proviso,  and  diligence  required  of  rail- 
road company  stated.  Baltimore  &  O. 
R.  Co.  V.  U.  S.,  242  F.  1,  154  C.  C.  A. 
593. 

Parting  of  a  train  on  a  curve,  due  to 
worn  places  on  knuckles  of  automatic 
couplers,  held  not  an  unavoidable  ac- 
cident  or   casualty,   within   Hours   of 
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Service  Act,  excusing  railroad  company 
from  keeping  employ^  on  duty  for 
more  than  16  hours.  Atchison,  T.  &  S. 
F.  Ry.  Co.  ▼.  U.  S.,  243  F.  114,  155  C. 
C.  A.  644. 

The  proviso  contained  in  this  section 
applies  to  telegraph  operators  whose 
hoars  of  service  are  fixed  by  Gomp.  St 
1916,  i  8678;  but  fact  that  pipe  used 
to  feed  railroad  water  tank  sprung 
leak  and  necessitated  continuous  opera- 
tion of  pump  during  nig[ht  was  not  an 
unavoidable  accident  or  casualty,  within 
this  section,  warranting  railroad  com- 
pany in  requiring  its  sole  employ^  at 
station,  who  was  agent  and  telegrapher, 
to  remain  on  duty  more  than  17  hours. 
Baidmore  &  O.  K«  Co.  y.  U.  S.,  243  F. 
153, 156  C.  C.  A.  19. 

Proviso  excusing  violations  in  case  of 
uiavoidable  casualty,  etc.,  in  this  sec- 
tion, held  to  apply  to  telegraph  opera- 
tors and  dispatchers;  but  it  must  ap- 
pear that  company,  after  casualty  be- 
came known,  exercised  a  high  degree  of 
diligence  to  avoid  violation,  and  carrier 
cannot  escape  upon  ground  that  failure 
to  relieve  telegraph  operator  on  duty 
'  was  a  casualty  due  to  sudden  sickness  of 
relieving  operator,  where  it  might  have 
called  third  operator,  who  had  been  off 
duty  for  many  hours,  and  prevented  one 
on  doty  from  working  more  than  13 
hours.  U.  S.  V.  Delano,  246  F.  107,  158 
C.  C.  A.  333, 

In  an  action  for  penalties  for  keeping 
railroad  employes  on  duty  beyond  the 
limits  prescribed  by  the  Hours  of  Serv- 
ice Act,  it  is  not  a  complete  defense  that 
unavoidable  accidents  caused  delays  for 
a  period  of  time  equal  in  each  case  to 
the  excess  service,  t>ut  the  company 
•  most  also  show  the  excess  service  was 
the  necessary  result  of  the  accidents  and 
that  it  exercised  requisite  diligence  to 
prevent  violations  of  the  act.  Atchison, 
T.  &  S.  F.  By.  Co.  v.  U.  S.  (O.  C.  A.) 
251  F.  261. 

Where  employes  of  an  interstate  car- 
rier are  delayed  by  casualty,  so  as  not  to 
be  able  to  reach  their  terminal  in  time, 
such  act  does  not  require  the  carrier  to 


relieve  before  they  reach  the  terminal. 
U.  S.  V.  Pennsylvania  Go.  (D.  C.)  239 
F.  761. 

Derailment  of  another  train,  not  re- 
sulting from  negligence,  which  delayed 
arrival  of  train  in  charge  of  employes 
in  question  for  more  than  16  hours,  is 
cause  which  relieves  carrier  from  liabil- 
ity under  this  section;  and  carrier  was 
not  required  to  relieve  employes  at  first 
convenient  stopping  place  reached  after 
expiration  of  16-hour  period.  U.  B.  v. 
Missouri,  O.  &  G.  Ry.  Co.  of  Texas  (D. 
C.)  241  F.  302. 

10.  Unforeseen  delays— Under  this 
section,  delay  caused  by  derailment 
will  not  excuse  railroad  company  from 
keeping  its  employes  on  duty  for  more 
than  16  hours,  where  it  did  not  appear 
that  there  was  high  degree  of  diligence 
exercised  after  accident  occurred.  In- 
diana Harbor  Belt  Ry.  Co.  v.  U.  S., 
244  F.  943,  157  C.  C.  A.  293. 

That  rainfall  had  affected  the  tracks 
and  roadbed,  so  that  it  could  not  be 
told  how  long  a  trip  would  take,  held 
not  to  bring  excessive  service  of  train 
employes  within  proviso  of  this  section. 
U.  8.  v.  Southern  Pac.  Co.,  245  F.  722, 
158  O.  C.  A.  124. 

Exception  does  not  apply,  where  the 
delay  resulted  from  the  derailing  of 
another  train,  which  was  known  by  the 
dispatcher  before  the  employes  in  ques- 
tion left  the  terminal,  but  where  the 
conductor  of  the  derailed  train  had 
stated  the  track  could  be  cleared  in 
an  hour.  U,  S.  v.  Pennsylvania  Co.  (D. 
C.)  239  F.  761. 

12.  Terminal  company^— A  terminal 
company,  not  a  common  carrier,  but  an 
agent  of  such  carrier,  within  this  sec- 
tion and  Comp.  St.  1910,  §  S678,  is  not 
liable  to  penalties  under  that  act  for 
permitting  its  own  employes  to  work 
overtime.  Brooklyn  Kastcrn  Dist.  Ter- 
minal V.  U.  S.,  239  F.  287,  152  C.  C. 
A.  275. 

Cited  without  definite  application, 
Oregon-Washington  R.  &  Nav.  Co.  v. 
U.  S.  (C.  C.  A.)  229  F.  1022. 


§  8680.  (Act  March  4,  1907,  c.  2939,  §  4.)     Enforcement  of  act 
by  Interstate  Commerce  Commission. 

Coistruetlon  of  aet,«— Under  this  sec- 
tion, a  ruling  of  the  Interstate  Com- 
merce Commission  construing  a  doubt- 
ed provision  of  the  act  is  entitled  to 


great   weight.    U.    S.    v.    Pennsylvania 
Co.  (D.  C.)  239  F.  761. 

Cited  without  definite  application, 
Oregon -Washington  R.  &  Nav.  Co.  v, 
U.  S.  (C.  C.  A.)  229  F.  1022. 


§  8680a.  (Act  Sept.  3,  5,  1916,  c.  436,  §  1.)     Eight  hour  day;  ex- 


ceptions. 

Validity^— The  exemption  of  certain 
nilroads  does  not  invalidate  the  act  as 
denying  equal  protection  of  the  laws; 
iior  are  carriers  denied  due  process  of 
lav  guaranteed  by  Const.  U.  S.  Amend. 
^t  and  singling  out  employes  engaged 
in  movement  of  trains  does  not  render 
BtatQte  invalid,  as  denying  equal  pro- 


tection of  the  laws,  where  such  em- 
ployes were  slone  concerned  in  dis- 
pute. Wilson  V.  New,  37  S.  Ct.  298, 
243  U.  S.  3.32,  61  L.  Ed.  755. 

Construction.— The  Adam  son  Law 
makes  no  distinction  between  trainmen, 
whether  their  contracts  call  for  a  wage 
rate  per  month,  day,  mile,  or  run;   and 
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that  a  contract  employing  a  trainman  man's  services  four  days  out  of  every 

failed  to  provide  for  overtime  pay  or  five   on  a   special   run,   permits   calcu- 

specify  what  should  constitute  a  day's  lation  of  average  daily  wage  for  each 

work,    cannot    alone    defeat    plaintiff's  month  as  basis  for  overtime  which  can 

right   to    recover    overtime    compensa-  be  calculated  under  Adamson  Law.    Ncl- 

tion  under  the  act;    and  contract  for  son  v.  St  Joseph  &  G.  I.  Ry.  Co.  (Mo. 

monthly  compensation,  requiring  train-  App.)  205  S.  W.  870. 

§  8680b.  (Act  Sept.  3,  5,  1916,  c.  436,  §  2.)     Appointment  of  Com- 
mission. 

Comtnissiond— Act  Sept.  3-5,  1916,  es-  time  and  forbids  carriers,  pending  such 

tablishing  a  permanent  eight-hour  stand-  report  to  pay  for  eight  hours'  work  a 

ard   for   day's    work    by   railroad    em-  wage  less  than  existing  standard  day's 

ploy^Sr   creates    commission   to   report  wage,  with  pro  rata  pay  for  overtime. 

findings   as   to  its  operation  to  Presi-  Wilson  v.  New,  37  S.  Ct.  298,  243  U.  S. 

dent   and    Congress   within    a    certain  832,  61  L.  Ed.  755. 

§  8680c.  (Act  Sept.  3,  5,  1916,  c.  436,  §  3.)     Wages  of  employ6s. 

Overti mew— Under  this  section  provid-  service  in  getting  trains  ready  to  run 
ing  trainnjen  engaged  in  interstate  and  should  be  computed  in  calculating  over- 
foreign  commerce  shall  be  paid  "for  all  time.    Nelson  y.  St.  Joseph  &  G.  L  Ry. 
neoossary     time     in     excess     of    eight  Co.  (Mo.  App.)  205  S.  W.  87^ 
hours,"    the    30    minutes    preparatory 
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A.  Animals,  meats,  and  meat  and  dairy  products 8681 

B.  Food,  drugs,  and  liquors 8717 

D.  Grain    standards 8747»/2 
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CHAPTER  A— ANIMALS,  MEATS,  AND  MEAT 

AND  DAIRY  PRODUCTS 


8«c. 

8681.  Meat  inspection  law.        ' 

8684.  Importation  of  diseased,  etc.,  cat* 

tie,  etc.,  prohibited;    penalty. 

8685.  Amendment  of  Act  Aug.  30,  1890, 

c.  839 ;   admission  of  tick-infest- 
ed cattle  from  Mexico  into  part 
of  Texas. 
8689a.  Admission  for  immediate  slaugh- 
ter at  ports  of  entry  of  tick- 
infested    cattle ;     regulations ; 
slaughtering. 
8691.  Regulations    for    suppression    of 
diseases ;  co-operation  of  States 
and  Territories. 
8697a.  Shipment  for  immediate  slaugh- 
ter of  certain  cattle. 
).  Reshipment  of  certain  cattle. 


Sec. 

8098.  Regulation    of    exportation    and 

transportation   of  infected  live 

stock. 

8700.  Violations  of  act;    penalty. 

8701.  Quarantine  powers  of   Secretary 

of  Agriculture. 

8702.  Violating  quarantine  prohibited. 

8703.  Regulations  for  shipment  out  of 

quarantine. 

8704.  Moving   stock    from   quarantined 

district. 

8706a.  Payment  for  animals  purchased ; 
basis  for  computation  of  value 
and  amount  to  be  paid. 

8706b.  Payment  for  destruction  of  tu- 
berculous animals. 


§  8681.  (Act  March  4,  1907,  c.  2907.)     Meat  inspection  law. 


'/2.  Valldity^^Meat  Inspection  Acts, 
requiring  meat-food  products  to  be  in- 
spected and  passed  as  a  condition  to  in- 
terstate or  foreign  shipment,  are  within 
the  power  of  Congress.  Pittsburgh 
Melting  Co.  v.  Totten,  39  S.  Ct.  3,  63  L. 
Ed.  — . 

In  view  of  the  stated  purpose  of  Meat 
Inspection  Act,  it  should  be  upheld  by 
the  courts,  unless  in  violation  of  some 
express  constitutional  inhibition.    U.  S. 

V.  Cndahy  Packing  Co.  (D.  C.)  243  F. 
441. 

Meat  Inspection  Act,  allowing  the 
Secretary  of  Agriculture  to  make  regu- 
lations, held  not  invalid,  as  working  un- 
lawful delegation  of  legislative  author- 
ity. U.  S.  V.  Cudahy  Packing  Co.  (D. 
C.)  243  F.  441. 

2.  "Meat  feed  product."— Oleo  oil 
made  from  slaughtered  beeves,  though 
hy  itself  seldom  used  as  food,  being 
largely  used  in  oleomargarine,  is  with- 


in Meat  Inspection  Acts,  requiring  as 
a  condition  to  interstate  or  foreign  ship- 
ment that  "meat  food  products"  be  in- 
spected and  passed  by  Department  of 
Agriculture,  unless  denatured  under  its 
regulations.  Pittsburgh  Melting  Co.  v. 
Totten,  39  S.  Ct.  3,  63  L.  Ed.  — . 
*  Under  Meat  Inspection  Act,  held,  that 
oil  obtained  from  beef  fat  is  a  food 
product,  and  cannot,  under  the  regula- 
tions of  the  Secretary  of  Agriculture, 
be  shipped  in  foreign  commerce,  unless 
denatured  or  inspected,  as  required. 
Totten  V.  Pittsburgh  Melting  Co.,  232 
F.  604,  146  C.  C.  A.  620,  reversing 
decree  Pittsburgh  Melting  Co.  v.  Bal- 
timore &  O.  R.  Co.  (D.  C.)  229  F.  214. 
Enactment  of  Oleomargarine  Act 
Aug.  2,  1886  (Comp.  St.  1916,  §  6216), 
under  Const,  art.  1,  §  8,  par,  1,  held  not 
to  limit  power  of  Congress  under  par- 
agraph 3  of  same  section;  hence  Meat 
Inspection  and  Pure  Food  Acts  June  30, 
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1906  (Comp.  St.  1916,  §  8717  et  seq.), 
apply  to  znanufacturerB  of  oleomarga- 
rine. Brougham  v.  Blanton  Mfg.  Co., 
243  F.  503,  156  C.  C.  A.  201. 

6.  Regulations  prescribed  by  Secreta- 
ry of  Agriculture.— Action  of  the  head 
of  a  department,  taken  nnder  authority 
of  an  act  of  Congress,  held  reviewable 
by  the  courts,  as  to  whether  it  was 
within  the  authority  conferred.  St. 
Louis  Independent  Packing  Co.  v. 
Houston,  242  P.  337,  155  C.  C.  A,  113, 
reversing  decree  (D.  C.)  231  F.  779. 

Regulations  by  the  Secretary  of  Ag- 
riculture under  the  Meat  Inspection 
Act,  based  on  findings  that  in  fact  cer- 
tain prohibited  practices  render  ,a  food 
product  unsound  or  unwholesome,  are 
not  reviewable  by  the  courts;  and  an 
order  providing  that  sausage  shall  not 
contain  cereal  in  excess  of  2  per  cent, 
nor  water  in  excess  of  3  per  cent,  held 
valid^  St.  Louis  Independent  Packing 
Co.  V.  Houston  (D.  C.)  231  P.  779. 

8.  Trade  names,  marks,  er  labels.^ 

Where  complainant's  trade-name 
*'Creamo  Oleomargarine"  was  register- 
ed after  enactment  of  Meat  Inspection 
Act  June  30,  1906,  and  was  approved 
by  Agricultural  Department,  such  ap- 
proval could  not  subsequently  be  with- 
drawn and  complainant  required  to 
abandon  name  because  cream  was  not 
always  used  in  manufacture  of  its  prod- 
uct. Brougham  v.  Blanton  Mfg.  Co., 
243  F.  503,  156  C.  0.  A.  201. 


11.  Civil  liability  for  Injurtee  to  ooii- 
8umer.^^Maxlm  of  caveat  emptor  does 
not  apply  as  to  food,  and  seller  ia  liable 
for  consequences  where  he  kn^w,  or  by 
reasonable  care  might  have  known, 
that  it  was  dangerous;  nor  does  fact 
that  meat  was  inspected  pursuant  to 
Comp.  St  1916,  if  8681-8716,  free 
packer  from  liability,  where  it  was  neg- 
ligent in  selling  diseased  meat;  and 
a  domestic  employed  by  one  who  pur- 
chased pork  product  prepared  by  de- 
fendant from  diseased  pork  and  sold 
by  it  to  a  retailer  who  sold  it  to  her  em- 
ployer, in  case  of  defendant's  negli- 
gence could  recover  for  sickness  re- 
sulting from  eating  the  food,  though 
there  was  no  contractual  relation  be- 
tween her  and  defendant;  but  evidence 
held  insufficient  to  show  that  defendant 
was  negligent  in  its  preparation,  inspec- 
tion, or  sale  of  product,  or  that  ita  neg- 
ligence, if  any,  was  proximate  cause  of 
injury.  Ketterer  v.  Armour  &  Co.,  247 
F.  921,  160  C.  C.  A.  Ill,  L.  R.  A. 
1918D,  798.  » 

12.  Indictment.— Where  indictment 
sufficiently  set  forth  facts  showing  vio- 
lations of  the  Meat  Inspection  Act,  it 
is  good  against  demurrers,  though  al- 
leging that  defendants  failed  to  comply 
with  regulation  of  Secretary  of  Af^i- 
culturc  determined  to  be  unreasonable 
or  void.  U.  S.  v.  Cudahy  Packing  Co. 
(D.  C.)   243  F.  441. 


§  8684.  (Act  Aug.  30,  1890,  c.  839,  §  6.)     Importation  of  diseased^ 
etc.,  cattle,  etc.,  prohibited;   penalty. 


Treaty  rights.-— Colombia  is  not  enti- 
tled, under  the  treaty  of  1846  between 
the  United  States  and  New  Granada, 
to  have  healthy  cattle  imported  from 
her  territory  into  the  United  States 
until  the  Secretary  of  the  Treasury  has 


officially  determinedt  and  given  public 
notice  thereof,  that  such  importation 
will  not  tend  to  the  introduction  or 
spread  of  contagious  or  infectious  dis- 
eases among  cattle  of  the  United  States. 
30  Op.  Atty.  Gen.  325. 


§  8685.  (Act  March  4,  1911,  c.  238.)  Amendment  of  Act  Aug.  30, 
1890,  c.  839;  admission  of  tick-infested  cattle  from  Mexico  into 
part  of  Texas. 


Treaty  rights.— Colombia  is  entitled 
to  have  tick-infested  cattle  imported  in- 
to that  part  of  Texas  below  the  south- 
ern  cattle   quarantine   line  upon  com- 


plying with  all  the  regulations  and  ful- 
filling all  the  conditions  imposed  upon 
the  importation  of  tick-infested  cattle 
from  Mexico.     30  Op.  Atty.  Gen.  325. 


§  8689a.  (Act  Aug.  10,  1917,  c.  52,  §  9,  as  amended.  Act  Nov.  21, 
1918,  c.  212,  §  3.)  Admission  for  immediate  slaughter  at  ports 
of  entfy  of  tick-infested  cattle ;  regulations ;   slaughtering. 

The  Act  of  August  thirtieth,  eighteen  hundred  and  ninety,  enti- 
tled "An  Act  providing  for  an  inspection  of  meats  for  exportation, 
prohibiting  the  importation  of  adulterated  articles  of  food  or  drink, 
and  authorizing  the  President  to  make  proclamation  in  certain 
cases,  and  for  other  purposes"  (Twenty-sixth  Statutes  at  Large, 
page  four  hundred  and  fourteen),  is,  hereby  amended  so  as  to  au- 
thorize the  Secretary  of  Agriculture,  within  his  discretion  and 
under  such  joint  regulations  as  may  be  prescribed  by  the  Secretary 
of  Agriculture  and  the  Secretary  of  the  Treasury,  to  permit  the 
admission  into  the  United  States  for  immediate  slaughter  at  ports 
of  entry  to  be  designated  in  said  joint  regulations  of  tick-infested 
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cattle  which  are  otherwise  free  from  disease  and  which  have  not 
been  ^posed  to  the  infection  of  any  other  disease  within  sixty- 
days  next  before  their  exportatioi>  from  Mexico,  South  and  Central 
America,  the  islands  of  the  Gulf  of  Mexico  and  the  Caribbean  Sea, 
subject  to  the  provisions  of  sections  seven,  eight,  nine,  and  ten  of 
said  Act  of  August  thirtieth,  eighteen  hundred  and  ninety:  Pro- 
\ided,  That  the  importation  of  tick-infested  cattle  from  any  coun- 
try referred  to  in  this  section  in  which  foot-and-mouth  disease  ex- 
ists, which  existence  shall  be  determined  by  the  Secretary  of  Ag- 
riculture, is  prohibited :  Provided  further,  That  all  cattle  imported 
under  the  provisions  of  this  section  shall  be  slaughtered  in  accord- 
ance with  the  provisions  of  the  Act  of  June  thirtieth,  nineteen  hun- 
dred and  six  (Thirty-fourth  Statutes  at  Large,  page  six  hundred 
and  seventy-four),  commonly  called  the  meat-inspection  amend- 
ment, and  the  rules  and  regulations  promulgated  thereunder  by 
the  Secretary  of  Agriculture,  and  that  their  hides  shall  be  disposed 
of  under  rules  and  regulations  to  be  prescribed  by  the  Secretary 
of  Agriculture :  And  provided  further.  That  the  slaughter  of  all 
such  cattle  imported  into  the  Territory  of  Porto  Rico  may  be  de- 
ferred for  such  time  and  under  such  restrictions  as  the  Secretary 
of  Agriculture  may  by  regulation  prescribe,  and  that  the  Secretary 
of  Agriculture,  within  his  discretion  and  under  such  joint  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  Agriculture  and  the 
Secretary  of  the  Treasury,  may  permit  the  exportation  of  tick-in- 
fested cattle  from  the  Virgin  Islands  to  Porto  Rico  when  said  cat- 
tle are  otherwise  free  from  disease.     (40  Stat,  275,  1048.) 

This  section  was  amended  by  Act  Nov.  21,  1918,  c.  212,  f  3,  40  Stat.,  cited 
above,  to  read  as  set  forth  above.  Prior  to  this  amendment  said  section  read 
as  follows:  **The  Act  of  August  thirtieth,  eighteen  hundred  and  ninety,  en- 
titled 'An  Act  providing  for  an  Inspection  of  meats  for  exportation,  prohib- 
itmg  the  importation  of  adulterated  articles  of  food  or  drink,  and  authoriz- 
ing the  President  to  make  proclamation  in  certain  cases,  and  for  other  pur- 
pofles'  (Twenty-sixth  Statutes  at  Large,  page  four  hundred  and  fourteen),  is 
hereby  amended  so  as  to  authorize  the  Secretary  of  Agriculture,  within  his 
discretion  and  under  such  joint  regulations  as  may  be  prescribed  by  the  Sec- 
retary of  Agriculture  and  the  Secretary  of  the  Treasury,  to  permit  the  ad- 
mission for  immediate  slaughter  at  ports  of  entry  of  tick-infested  cattle  which 
are  otherwise  free  from  disease  and  which  have  not  been  exposed  to  the 
infection  of  any  other  disease*  within  sixty  days  next  before  their  exportation 
from  Mexico,  South  and  Central  America,  the  islands  of  the  Gulf  of  Mexico 
and  the  Caribbean  Sea  into  those  parts  of  the  United  States  below  the  south- 
em  cattle  quarantine  line  at  such  ports  of  entry  as  may  be  designated  by 
said  joint  regulations  and  also  subject  to  the  provisions  of  sections  seven, 
eight,  nine,  and  ten  of  said  Act  of  August  thirtieth,  eighteen  hundred  and 
ninety:  Provided,  That  the  importation  of  tick-infested  cattle  from  any  coun- 
try referred  to  in  this  section  in  which  foot-and-mouth  disease  exists,  which 
existence  shall  be  determined  by  the  Secretary  of  Agriculture,  is  prohibited: 
Provided  further,  That  aU  cattle  imported  under  the  provisions  of  this  sec- 
tion shall  be  slaughtered  in  accordance  with  the  provisions  of  the  Act  of 
June  thirtieth,  nineteen  hundred  and  six  (l^hirty-fourth  Statutes  at  LargCi 
page  six  hundred  and  seventy-four),  commonly  called  the  meat  inspection 
amendment,  and  the  rules  and  regulations  promulgated  thereunder  by  the 
Secretary  of  Agriculture,  and  that  their  hides  shall  be  disposed  of  under  rules 
'    and  regulations  to  be  prescribed  by  the  Secretary  of  Agriculture." 

See,  also,  Comp.  St.  1916,  §  8685. 

§  8691.  (Act  May  29,  1884,  c.  60,  §  3.)     Regulations  for  suppres- 
sion of  diseases ;  co-operation  of  States  and  Territories. 

Validity^— An  order  of  the  Secretary  Meat  Inspection  Act,  allowing  the 
of  Agriculture,  under  the  Meat  Inspec-  Secretary  of  Agriculture  to  make  reg- 
tion  Act,  that  sausage  shall  not  con-  ulations,  held  not  invalid.  U.  S.  v.  Cud- 
tain  cereiri  in  excess  of  2  per  cent.,  ahy  Packing  Co.  (D.  C.)  243  F.  441. 
nor  water  in  excess  of  3  per  cent.,  held  indlotmentw— Where  indictment  suf- 
invalid.  St.  Louis  Independent  Pack-  ficiently  set  forth  facts  showing  viola- 
hig  Co.  y.  Houston,  242  F.  337,  155  C.  tions  of  the  Meat  Inspection  Act,  it  is 
C.  A.  113,  reversing  decree  (D.  C.)  231  good  against  demurrers,  though  alleg- 
F.  TTS.  ing   that   defendants  failed   to    comply 
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with  regulation  of  Secretary  of  Agri-       or  void.     U.  S.  v.  Cuflaby  Packing  Co. 
culture  determined  to  be  unreasonable       (D.  C.)  243  F.  441. 

§  8697a.  (Act  Oct.  1,  1918,  c.  178.)  Shipment  for  immediate 
slaughter  of  certain  cattle. 
That  the  Act  approved  May  twenty-ninth,  eighteen  hundred  and 
eighty-four  (Twenty-third  Statutes  at  Large,  page  thirty-one),  be, 
and  the  same  is  hereby,  amended  to  permit  cattle  which  have  re- 
acted to  the  tuberculin  test  to  be  shipped,  transported,  or  moved 
from  one  State,  Territory,  or  the  District  of  Columbia,  to  any  other 
State,  Territory,  or  the  District  of  Columbia,  for  immediate  slaugh- 
ter, in  accordance  with  such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Secretary  of  Agriculture.     (40  Stat.  978.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  8697b.  (Act  Oct.  1,  1918,  c.  178.)  Reshipment  of  certain  cattle. 
The  Secretary  of  Agriculture  may,  in  his  discretion,  and  under 
such  rules  and  regulations  as  he  may  prescribe  permit  cattle  which 
have  been  shipped  for  breeding  or  feeding  purposes  from  one  State, 
Territory^  or  the  District  of  Columbia,  to  another  State,  Territory, 
or  the  District  of  Columbia,  and  which  have  reacted  to  the  tuber- 
culin test  subsequent  to  such  shipment,  to  be  reshipped  in  inter- 
state commerce  to  the  original  owner.     (40  Stat.  978.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the   fiscal 
year  1919,  cited  above. 

§  8698.  (Act  Feb.  2,  1903,  c.  349,  §  1.)     Regulation  of  exportation 
and  transportation  of  infected  live  stock. 

Validity  of  act.— This  act,  whereby  Regulations.— Regulations  of  the  See- 
the Secretary  of  Agriculture  is  au-  retary  of  Agriculture,  made  under  this 
thorized  to  talce  precautions  to  prevent  act,  for  the  purpose  of  suppressing 
spread  of  diseases  of  animals,  is  valid,  contagious  or  communicable  diseases, 
not  being  improper  delegation  of  legis-  must  be  taken  as  applying  only  to  in- 
lati?e  authority.  U.  S.  v.  Pennsylvania  terstate  transportation,  and  held  rea- 
Co.  (D.  C.)  235  F.  961.  sonable.    U.  S.  v.  Pennsylvania  Co.  (D. 

C.)  235  P.  961. 

§  8700.   (Act  Feb.  2,  1903,  c.  349,  §  3.)     Violations  of  act;  penalty. 

Validity.— Despite  the   rule  prohibit-  nounced   by  the  act  and  the  rules   of 
ing  delegation  of  legislative  authority,  the  Secretary  merely  filling  in  the  de- 
one  violating  rules  of  the  Secretary  of  tails.     TJ.   S.   v.  Pennsylvania  Co.   (D. 
Agriculture  is,  under  this  section,  guil-  C.)  235  F.  961. 
ty  of  an  offense,  the  offense  being  de- 

§  8701.  (Act  March  3,  1905,  c.  1496,  §  1.)     Quarantine  powers  of 
Secretary  of  Agriculture. 

in  general.— Congress  having  affirm-  jury.     Pecos  &  N.  T.  Ry.  Co.  v.  Hall 

atively    and    exclusively    occupied    the  (Tex.  Civ.  App.)  189  S.  W.  535. 
field  of  live  stock  quarantine  in  its  re- 
lation to  interstate  shipments  of  cattle  Pieadinfl^Where    a    carrier    pleads 

by  this  section  and  Comp.  St.  1916,  §§  «»  act  of  government  as  an  excuse  for 

8702-8705,    state    regulations    on    the  ^^^   violaUon    of  a   contract,   it   should 

same  subject  were   superseded,  and  it  P^^^^  facts  showing  that  the  act  of  the 

was  not  necessary  for  the  Secretary  of  government  was  coercive  in  character. 

Agriculture    to    declare    a    quarantine.  and  one  which  it  was  required  to  obey; 

State  V.  Chicago,  M.  &  St.  P.  R.   R.  and  in  action  ^or  failure  to  transport 

(Mo.  App.)  206  S.  W.  419.  live    stock,    defended    on    ground    that 

Under  thfs  section  and  Comp.  St.  transportation  would  violate  federal 
1916,  §§  8703,  8704,  and  express  pro-  quarantine,  under  this  section  and  U. 
vision  of  federal  quarantine  regulation,  S.  Comp.  St.  1916,  §  8702,  answer  al- 
held,  that  cattle  exposed  to  a  disease  legiug  that  notice  of  quarantine  should 
might  be  shipped  as  uninspected  expos-  have  been  given  defendant,,  and  that 
ed  cattle  for  immediate  slaughter  from  the  quarantine  order  was  "duly  pub- 
quarantined  territory  to  slaughtering  lished,*'  were  conclusions,  and  insufB- 
centers  in  another  state,  so  that  car-  cient  as  allegations  that  quar;intine  whs 
rier.  requiring  cattle  to  be  dipped,  was  established.  LouLsville  ^  N,  R.  Co.  v. 
liable  for  consequent  shrinkage  and  In-  Murphy  (Ky.)  206  S.  \V.  268. 
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§  8702.  (Act  March  3,  1905,  c.  1496,  §  2.)     Violating  quarantine 
prohibited. 

Notes  of  ilocisioiSi^— See  notes  under 
preceding  section. 

§8703.  (Act  March  3,  1905,  c.  1496,  §  3.)     Regulations  for  shipment 
out  of  quarantine. 

See  notes  under  §  8701,  ante. 

§  8704.  (Act  March  3,  1905,  c.  1496,  §  4.)     Moving  stock  from  quar- 
antined district. 

^    See  notes  under  §  8701,  ante. 

§  8706a.  (Act  Oct  1,  1918,  c.  178.)  Payment  for  animals  pur- 
chased; computation  of  value  and  amount  paid. 
Eradication  of  foot-and-month  and  other  contagious  diseases 
of  animals :  In  case  of  an  emergency  arising  out  of  the  existence 
of  foot-and-mouth  disease,  rinderpest,  contagious  pleuro-pneumonia^ 
or  other  contagious  or  infectious  disease  of  animals  which,  in  the 
opinion  of  the  Secretary  of  Agriculture,  threatens  the  live-stock 
industry  of  the  country,  he  may  expend  in  the  city  of  Washiijg- 
ton  or  elsewhere,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  the  sum  of  $1,000,000,  which  sum  is  hereby  appropri- 
ated, or  so  much  thereof  as  he  determines  to  be  necessary,  in  the 
arrest  and  eradication  of  any  such  disease,  including  the  payment 
of  claims  growing  out  of  past  and  future  purchases  and  destruc- 
tion, in  cooperation  with  the  States,  of  animals  affected  by  or  ex- 
posed to,  or  of  materials  contaminated  by  or  exposed  to,  any  such 
disease,  wherever  found  and  irrespective  of  ownership,  under  like 
or  substantially  similar  circumstances,  when  such  owner  has  com- 
plied with  all  lawful  quarantine  regulations:  Provided,  That  the 
payment  for  animals  hereafter  purchased  may  be  made  on  ap- 
praisement based  on  the  meat,  dairy,  or  breeding  value,  but  in  case 
of  appraisement  based  on  breeding  value  no  appraisement  of  any 
animal  shall  exceed  three  times  its  meat  or  dairy  value,  and  ex- 
cept in  case  of  an  extraordinary  emergency,  to  be  determined  by 
the  Secretary  of  Agriculture,  the  payment  by  the  United  States 
Government  for  anv  animal  shall  not  exceed  one-half  of  any  such 
appraisements.    (40  Stat.  1006.) 

This  ^as  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1919,  cited  above.  It  has  been  repeated  in  prior  agricultural  appropria- 
tion acts. 

§  8706b.  (Act  Oct,  1,  1918,  c.  178.)  Pajrment  for  destruction  of 
tuberculous  animals. 
For  investigating  the  disease  of  tuberculosis  of  animals,  for  its 
control  and  eradication,  for  the  tuberculin  testing  of  animals,  and 
for  researches  concerning  the  cause  of  the  disease,  its  modes  of 
spread,  and  methods  of  treatment  and  prevention,  including  dem- 
onstrations, the  formation  of  organizations,  and  such  other  means 
as  may  be  necessary,  either  independently  or  in  cooperation  with 
fanners,  associations.  State  or  countv  authorities:  *  *  Pro v id- 
€a,  however,  That  in  carrying  out  the  purpose  of  this  appropria- 
tion, if  in  the  opinion  of  the  Secretary  of  Agriculture,  it  shall  be 
necessary  to  destroy  tuberculous  animals  and  to  compensate  own- 
ers for  loss  thereof,  he  may,  in  his  discretion,  expend  in  the  city 
of  Washington  or  elsewhere  out  of  the  moneys  of  this  appropria- 
tion, such  sums  as  he  shall  determine  to  be  necessary  for  the  reim- 
bursement of  owners  of  aninlals  so  destroyed,  in  cooperation  with 
such  States,  counties,  or  municipalities,  as  shall  by  law  or  by  suit- 
able action  in  keeping  with  its  authority  in  the  matter,  and  by 
rules  and  regulations  adopted  and  enforced  in  pursuance  thereof, 
provide  inspection  of  tuberculous  animals  and  for  compensation 
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to  owners  of  animals  so  destroyed,  but  no  part  of  the  money  here- 
by appropriated  shall  be  used  in  compensating  owners  of  such 
animals  except  in  cooperation  with  and  supplementary  to  payments 
to  be  made  by  State,  county,  or  municipality  where  destruction  of 
such  animals  shall  take  place;  nor  shall  any  payment  be  made 
hereunder  as  compensation  for  or  on  account  of  any  such  animal 
destroyed  if  at  the  time  of  inspection  or  test  of  such  animal  or  at 
the  time  of  destruction  thereof,  it  shall  belong  to  or  be  upon  the 
premises  of  any  person,  firm,  or  corporation,  to  which  it  has  been 
sold,  shipped,  or  delivered  for  the  purpose  of  being  slaughtered: 
Provided  further,  That  out  of  the  money  hereby  appropriated,  no 
payment  as  compensation  for  any  tuberculous  animal  destroyed 
shall  exceed  one-third  of  the  difference  between  the  appraised  value 
of  such  animal  and  the  value  of  the  salvage  thereof ;  that  no  pay- 
ment hereunder  shall  exceed  the  amount  paid  or  to  be  paid  by  the 
State,  county,  or  municipality,  where  the  animal  shall  be  destroyed ; 
and  that  in  no  case  shall  any  payment  hereunder  be  more  than  $25 
for  any  grade  animal  or  more  than  $50  for  any  pure-bred  animal, 
and  no  payment  shall  be  made  unless  the  owner  has  complied  with 
all  lawful  quarantine  regulations.     (40  Stat.  977.) 

These  were  proyisions  of  the  agricultural  appropriation  act  for  the  fi8C»l 
year  1919,  cited  above. 


CHAPTER  B— FOOD,  DRUGS,  AND  LIQUORS 


Sec. 

8717.  Manufacture    of    adulterated    or 

misbranded  foods  or  drugs,  in 
Territories  or  District  of  Colum- 
bia, unlawful;    punishment. 

8718.  Interstate  or  foreign  commerce  in 

adulterated  or  misbranded  foods 
or  drugs  prohibited ;  articles  for 
export. 

8719.  Regulations  for  carrying  out  act. 

8720.  Examining  specimens ;  notice  and 

hearing ;  certifying  facts  to  dis- 
trict attorney;,  published  no- 
tice. 

8721.  Duty    of    district    attorneys    to 

prosecute. 

8722.  Definition  of  'Mrug"  and  "food." 
^       8723.  Articles  deemed  adulterated. 


<3ec. 

8724.  Definition  of  "misbranded." 

8725.  Guaranty  by  jobber,  manufactur- 

er, etc.,  as  protection  to  dealer. 

8726.  Seizure  and  condemnation  of  ar- 

ticles. 
8728.  "Territory"  and  "person"  defined ; 
corporate  liability. 

8738.  Original  packages,  etc.,  of  intoxi- 

cating liquors  subject  to  state 
police  powers. 

8739.  Shipment  of  intoxicating  liquors 

into   a    State   against  its  laws 

prohibited. 
8739a.  Transportation    of    intoxicating 
liquors  into  prohibition  States. 
8739b.  [Repealed.] 
8739bb.  Importation  of  distilled  spirits. 


§  8717.  (Act  June  30, 1906,  c.  3915,  §  1.)  Manufacture  of  adulterat- 
ed or  misbranded  foods  or  drugs,  in  Territories  or  District  of 
Columbia,  unlawful;    punishment. 

See  notes  under  {  8718,  post 

Cited  without  definite  application, 
Abbott  Bros.  Co.  v.  U.  S.  (C.  C.  A.) 
242  F.  751. 

§  8718.  (Act  June  30,  1906,  c.  3915,  §  2.)  Interstate  or  foreign 
commerce  in  adulterated  or  misbranded  foods  or  drugs  prohib- 
ited;  articles  for  export. 

1.  Validity.— This  act  held  a  legiti- 
mate exercise  of  the  power  to  regulate 
interstate  commerce.  Weeks  v.  U.  S., 
38  S.  Ct.  219,  245  U.  S.  618,  62  L.  Ed. 
513,  affirming  judgment  224  F.  64,  139 
C.  C.  A.  620. 

2.  Construction.— Act  March  2,  1895, 
prohibiting  the  bringing  of  milk  into 
the   District   of    Columbia   without   a 


permit  from  the  health  officer,  was  in- 
tended primarily  to  regulate  the  source 
of  supply  and  to  secure  sanitary  condi- 
tions, and  was  not  repealed  by  the 
Pure  Food  and  Drugs  Act.  District  of 
Columbia  v.  Simpson,  47  App.  D.  C.  6. 

3.  Stato  iegislatlon.— Laws  N.  D. 
1911,  p.  355,  prohibiting  t^e  sale  of 
lard  not  in  bulk  unless  put  up  in  pack- 
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ajes  of  specified  weights,  is  not  re- 
pugnant to  the  Pure  Food  and  Drugs 
Act,  which  has  reference  merely  to 
adolteration  and  misbranding.  Armour 
&  Go.  V.  State  of  North  Dakota,  36  S. 
€t  440,  240  U.  S.  510.  60  Jm  Ed.  771, 
Ann.  Gas.  1916D,  548,  affirming  judg- 
ment State  V.  Armour  &  CJo.,  145  N. 
W.  1033,  27  N.  ID.  177. 

The  Food  and  Drugs  Act  (Comp.  St 
1916,  If  8717-8728)  does  not  affect  the 
question  when  interstate  commerce  in 
an  article  of  food  satisfying  that  act 
ceases,  and  the  article  becomes  sub- 
ject to  the  laws  of  the  state,  into  which 
it  is  brought,  prohibiting  its  sale. 
Weigle  V.  Curtice  Bros.  Co.,  39  S.  Ct 
124,  63  L.  Ed.  — . 

The  Food  and  Drugs  Act  (Comp.  St. 
1916,  §f  8617-8728)  does  not  prevent 
state  regulation  of  domestic  retail  sales 
of  food  shipped  in  from  another  state. 
Hebe  Go.  v.  Shaw,  39  S.  Ct.  125,  63  L. 
Ed.—. 

Laws  N.  y.  1914,  c  494,  construed, 
and  held  to  require  proprietary  food 
products  consisting  of  mixtures  and 
combinations  to  be  so  labeled  as  to  dis- 
close their  character  and  constituents, 
and  not  to  conflict  with  Food  and  Drugs 
Act  Crescent  Mfg.  Co.  v.  Wilson  (D. 
C.)  233  F.  282. 

Gen.  Code  Ohio,  (  12725,  prohibiting 
manufacture  and  sale  of  condensed  milk 
made  from  skimmed  milk,  held  not  in- 
operative because  condensed  milk  made 
from  skimmed  milk  and  cocoanut  oil 
was  properly  labeled  under  National 
Pare  Food  and  Drugs  Act,  and  shipped 
into  Ohi(f  in  interstate  commerce;  nei- 
ther act  nor  Constitution  depriving 
state  of  power  to  protect  citizens 
against  deception.  Hebe  Co.  v.  Calvert 
m.  C.)  246  F.  711. 

The  enactment  of  Food  and  Drug 
Acts  (U.  S.  Comp.  St.  1916,  S§  8717- 
8728)  was  not  such  an  exercise  of  pow- 
er of  Congress  to  control  drugs  in  com- 
merce as  to  render  invalid  the  Sani- 
tary Code  of  the  City  of  New  York,  re- 
quiring disclosure  of  ingredients  of  pat- 
ent medicines^  and  providing  punish- 
ment for  violation  thereof.  E.  Fougera 
&  Co.  V.  City  of  New  York  (N.  Y.)  120 
N.  E.  642. 

5.  Shipments  within  acti^Meats  and 
meat  food  products  prepared  for  in- 
terstate or  foreign  commerce  under 
the  Meat  Inspection  Act  of  June  30, 
1906  (Comp.  St.  1916,  «§  8681-8716). 
are  subject  to  the  provisions  of  the 
Food  and  Drugs  Act  of  June  30,  1906 
(Comp.  St.  1916,  §§  8717-^740).  30 
Op.  Atty.  Gen.  164. 

9.  MIsstatemMts  as  to  curative  ef- 
fects—Term   "remedy"    in    connection 


with  drugs  claimed  to  have  been  mis- 
branded  implied  curative  tendency, 
though  not  guaranteeing  cure.  Simp- 
son V.  U.  S.,  241  F.  841,  154  C.  0.  A. 
543. 

i  I.  Prosecution    and    defonsesw— On 

trial  for  shipping  drugs  misbranded  by 
reason  of  fraudulent  misrepresenta- 
tions, evidence  as  to  their  falsity  and 
defendant's  knowledge  held  to  justify 
denial  of  directed  verdict.  Simpson  v. 
U.  S.,  241  F.  841,  154  C.  C.  A.  543. 

Under  Food  and  Drug  Act,  a  dairy 
company,  which  shipped  from  its  re- 
ceiving plant  in  Illinois  to  Missouri 
milk,  which  was  adulterated  by  addi- 
tion of  water  and  which  contained  de- 
composed animal  matter,  cannot  de- 
feat a  prosecution  on  ground  that  the 
milk  was  to  be  treated  in  Missouri,  and 
was  not  an  article  of  food  until  after 
treatment.  Union  Dairy  Co.  v.  U.  S. 
(C.  C.  A.)  250  F.  231. 

13.  ...  indiotmont  or  information.^ 

An  information  for  shipping  drugs  mis- 
branded  sufficiently  alleged  that  the 
misrepresentations  charged  were  in-^ 
tended  to  accompany  the  bottles  con- 
taining the  drugs  into  the  hands  of  the 
consumers,  and  sufficiently  showed  that 
defendant's  knowledge  and  wanton  and 
reckless  disregard  of  the  truth  was 
intended  to  be  charged,  especially  in 
view  of  Rev.  St.  §  1025  (Comp.  St. 
1916,  §  1691),  providing  that  an  in- 
dictment shall  not  be  affected  by  any 
defect  or  imperfection  in  matter  of 
form  not  prejudicing  defendant,  Simp- 
son V.  U.  S.  (C.  C.  A.)  241  F.  841. 

Indictment  held  to  state  an  offense 
under  this  section.  U.  S.  v.  Watson- 
Durand-Kasper  Grocery  Co.  (D.  C.)  251 
F.  310. 

14.  —  Punishment.  —  Shipment  in 
interstate  commerce  of  an  adulterated 
food  or  drug  product,  which  was  the 
subject  of  a  single  sale  and  single  ship- 
ment, although  consisting  of  numerous 
packages,  constitutes  a  single  offense, 
under  this  section.  U.  S.  v.  Watson- 
Durand-Kasper  Grocery  Co.  (D.  C.) 
251  F.  310. 

Under  this  section,  the  shipment  of 
seven  different  articles,  each  of  which 
were  both  adulterated  and  misbranded, 
constituted  fourteen  separate,  distinct 
violations  of  the  act,  for  which  sepa- 
rate penalties  might  be  imposed,  though 
the  aggregate  exceeded  $200.  U.  S.  v. 
Direct  Sales  Co.  (D.  C.)  252  F.  882. 

Cited    without    definite    appiication, 

U.   S.  V.   Schallinger   Produce   Co.   (D. 
C.)  230  F.  290. 


§  8719.  (Act  June  30,  1906,  c.  3915,  §  3.)     Regulations  for  carrying 
out  act. 

Regulations  authorized-— Under  this  mulgated  specifically  defining  (1)  reason- 
act,  as  amended  by  Act  March  3,  1913,  able  variations;  (2)  tolerances  as  to 
adminiBtrative    rules    are    to    be    pro-      large  packages;  (3)   exemptions  aa  to 
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small;  the  line  between  large  and  small 
packages  to  be  determined  by  the  three 
Secretaries.     30   Op.   Atty.   Gen.  222. 


Cited    without    definite    applioation, 

U.  S.  V.  Schallinger  Produce  Co.  (D. 
O.)  230  F.  200. 


§  8720.  (Act  June  30,  1906,  c.  3915,  §  4.)  Examining  specimens; 
notice  and  hearing;  certifying  facts  to  district  attorney;  pub- 
lished notice. 

Cited    without    definite    application, 

U.  S.  V.  Schallinger  Produce  Co.  (D. 
C.)  230  F.  290. 

§  8721.  (Act  June  30, 1906,  c.  3915,  §  5.)  Duty  of  district  attorneys 
to  prosecute. 

Validity.— Practice  followed,  in  prose- 
cuting- individuals  by  information  for 
violating  Food  and  Drugs  Act,  by  ship- 
ping adulterated  and  misbranded  bran- 
dy from  one  state  into  another,  must 
be  in  accord  with  recognized  procedure, 
and  must  not  be  within  inhibitions  of 
federal    Constitution;    but   a    prosecu- 


tion by  information  filed  without  foro»- 
al  leave  of  court  by  United  States  At- 
torney, acting  on  report  by  Secretary 
of  Agriculture,  is  not  prohibited  by 
federal  Constitution,  provisions  of 
which  as  to  abuse  of  process  are  di- 
rected against  arrests  and  seizures. 
U.  S.  V.  Simon  (D.  C.)  248  F.  980. 


§  8722.  (Act  June  30,  1906,  c.  3915,  §  6.)     Definition  of  "drug*' 
and/*food." 

See  Union  Dairy  Co.  v.  U.  S.  (C.  C. 
A.)  250  F.  231;  30  Op.  Atty.  Gen.  164. 

§  8723.  (Act  June  30,  1906,  c.  3915,  §  7.)     Articles  deemed  adulter- 
ated. 


See  30  Op.  Atty.  Gen.  164. 

5.  Confectionery.— This  section  con- 
strued with  respect  to  the  adultera- 
tion of  confectionery.  U.  S.  v.  Watson- 
Duraud-Kasper  Grocery  Co.  (D.  C.) 
'BSl  F.  310. 

'  6.  Food.— Elimination  of  harmful  in- 
gredient from  a  proprietary  food  which, 
without  it,  would  not  be  the  same,  held 
not  an  "adulteration"  under  this  sec- 
tion. U.  S.  V.  Forty  Barrels  and  Twen- 
ty Kegs  of  Coca-Cola,  36  S.  Ct.  573, 
241  U.  S.  265,  60  L.  Ed.  995,  revers- 
ing judgment  215  F.  535,  132  C.  C.  A. 
47. 

Where  defendant  offered  an  imitation 
of  grape  essence  artificially  prepared 
and  containing  no  product  of  the  grape, 
labeled  **Compound  Ess  Grape,"  ar- 
ticle must  be  deemed  adulterated  with- 
in this  section.  U.  S.  v.  Schidor,  38  S. 
Ct.  369,  246  U.  S.  519,  62  L.  Ed.  863. 

In  view  of  this  section,  it  is  unnec- 
essary, in  a  prosecution  for  the  in- 
terstate transportation  of  milk  adul- 
terated with  water,  for  the  court  to 
receive  evidence  that  the  addition  of 
water  injuriously  affected  the  quality 
or  strength  of  the  milk.  Union  Dairy 
Co.  V.  U.  S.  (C.  C.  A.)  250  F.  231. 

Ground  black  pepper  held  on  the  evi- 
dence, to  have  been  adulterated,  in 
violation  of  the  Food  and  Drugs  Act, 
by  the  addition  of  foreign  pepper  shells. 
U.  S.  V.  Six  Barrels  of  Ground  Pepper 
(D.  C.)  253  F.  199. 

Ordinance  classifying  frozen  custard 
as  ice  cream,  and  requiring  specified 
percentage  of  butter  fat,  held  invalid 
as  applied  to  product  sold  only  as  cus- 
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tard,  and  which  was  pure  and  whole- 
some. City  of  New  Orleans  v.  Toca, 
75  So.  238,  141  La.  551. 

Under  Agricultural  Law  N.  Y.  §  70, 
as  amended  by  Laws  N.  Y.  1912,  c. 
26,  the  addition  of  coloring  matter  to 
artificial  vinegar,  which  is  correctly 
labeled,  makes  it  an  adulterated  vine- 
gar. People  V.  Lang  (Sup.)  164  N.  Y. 
S.  5. 

In  an  action  for  breach  of  contract 
to  pay  for  "winter  wheat  bran"  sold, 
there  being  a  custom  known  to  the 
parties  that  such  bran  contained  screen- 
ings, there  was  no  contravention  of 
state  and  federal  statutes  against  the 
adulteration  or  misbranding  of  qom- 
mercial  feeding  stuffs.  Walker  v.  Gate- 
way Milling  Co.  (Va.)  92  S.  E.  826. 

7.  ..I—  Injurious  mixtures^— The  fact 

that  the  seller  of  an  artificial  vinegar, 
labeled  to  show  its  ingredients,  had 
registered  the  article  under  the  federal 
Food  and  Drug  Act,  negatives  at  least 
prima  facie  a  claim  that  the  article 
was  injurious  to  health.  People  t. 
Lang  (Sup.)  164  N.  Y.  S.  5. 

10.  —  Poisonous  or  otiier  deleteii- 
ous  ingredients  added.— A  poisonous  in- 
gredient in  a  secret  formula  for  a  food 
product  sold  under  its  own  name  may 
be  an  "added  ingredient"  within  Food 
and  Drugs  Act,  condemning  food  con- 
taining added  deleterious  ingredient, 
and  proviso  of  Comp.  St.  1916,  §  8724, 
excluding  from  immunity  foods  only 
free  from  deleterious  ingredients,  and 
raffrino  introduced  into  a  syrup  in  the 
melting  is  such  an  added  ingredient. 
U.  S.  V.  Forty  Barrels  and  Twenty 
Kegs  of  Coca-Cola,  36  S.  Ct  573,  241 
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C.  S.  265.  60  L.  Bd.  005,   reyersin? 
judgment  215  F.  535.  132  C.  C.  A.  47. 

II. —  Filthy,  ilecompesed  or  pu- 
liii  SHbstaaoet.^-An  interstate  ship- 
ment of  oranges,  frozen  before  ship- 
ment, which  were  undergoing  decom- 
position because  of  the  freezing  and 
vould  ultimately  become  unfit  for  food 
tre  adulterated  within  the  Food  and 
Brags  Act,  and  may  be  condemned, 
though  the  oranges  were  not  harmful,  if 


eaten.    U.  S.  y.  462  Boxes  of  Oranges, 
(D.  C.)  249  F.  505. 

13.  —  QuMtlona  for  J ui^w— Wheth- 
er caffeine  added  to  a  food  product  is 
a  deleterious  ingredient  is  a  question 
for  the  jury  where  the  evidence  is  con- 
flicting. U.  S.  V.  Forty  Barrels  and 
Twenty  Kegs  of  Coca  Cola,  36  S.  Ct. 
573,  241  U.  S.  265,  60  L.  Ed.  005,  re- 
versing judgment  215  F.  535,  132  C. 
O.  A.  47. 


§  8724.  (Act  June  30,  1906,  c.  3915,  §  8,  as  amended.  Act  Aug.  23, 
1912,  c.  352,  and  Act  March  3,  1913,  c.  117.)  Definition  of 
"misbranded.'' 


4.  litest  as  olomentw— In  a  prosecu- 
tion under  this  section  for  misbranding 
an  interstate  shipment  of  drugs,  an  ac- 
tual intent  to  deceive,  which  may  be 
inferred  from  the  circumstances  is  es- 
Bential  to  conviction,  so  an  instruc- 
tion that  one  who  makes  a  statement, 
not  knowing  whether  it  is  false,  is  as 
guilty  as  one  knowingly  making  a  false 
statpment  was  erroneous.  Dr.  J.  H. 
McLean  Medicine  Co.  v.  U.  S.  (O.  C. 
A.)  253  F.  694. 

9.  Drugs— Mlsreprosentatlon   of   cur- 

ttlve  effects— In  a  proceeding  to  forfeit 
drugs  under  this  section,  the  question 
is  whether  the  statements  on  the  la- 
bel were  false,  and,  if  so,  whether 
they  were  fraudulent.  Eleven  Gross 
Packages,  More  or  Less,  of  Dr.  Wil- 
liams' Pmk  PiUs  V.  U.  S.,  233  F.  71, 
147  C.  C.  A.  141. 

The  word  "remedy"  is  not  synon- 
Jmous  with  "cure,"  but  means  that 
which  relieves  or  cures  a  disease,  in- 
cluding medicine  or  remedial  treatment; 
and  hence  to  advertise  a  medicine  as 
a  remedy  for  certain  diseases,  when  the 
manufacturer  had.  been  informed  that 
it  relieved  same,  is  not  "misbranding" 
within  Food  and  Drugs  Act,  on  theory 
that  medicine  was  advertised  as  cure 
for  such  diseases.  U.  S.  v.  Natura  Co. 
(D.  C.)  250  F.  925, 

In  a  prosecution  for  the  alleged  mis- 
branding of  a  medicine,  brought  under 
this  section,  it  is  essential  to  a  coU- 
viction  that  the  statements  on  the  la- 
bel of  the  medicine  alleged  to  have  been 
misbranded  be  shown  to  be  both  false 
and  frandulent.  TJ.  S.  v.  Taberclecide 
Co.  (D.  C.)  252  F.  938. 

10.  Food^— A  poisonous  ingredient  in 
a  secret  formula  for  a  food  product  sold 
under  its  own  name  may  be  an  "added 
ingredient"  within  Food  and  Drugs  Act, 
condemning  food  containing  added  dele- 
terious ingredient,  and  proviso  of  this 
Wction,  excluding  from  immunity  foods 
only  free  from  deleterious  ingredients. 
U-  S.  V.  Forty  Barrels  and  Twenty 
Kegs  of  Coca  Cola,  36  S.  Ct  573,  241 
^-  8.  265,  60  L.  Ed.  995,  reversing 
judgment  215  F.  535,  132  C.  C.  A.  47. 

li Misleading        iabels^Where 

defendant  offered  an  imitation  of  grape 


essence  artificially  prepared  and  con- 
taining no  product  of  the  grape,  label- 
ed "Compound  Ess  Grape,"  article  must 
be  deemed  misbranded  within  Comp.  St. 
1916,  §  8723,  and  this  section;  the 
label  not  bringing  article  within  the 
proviso  of  latter  section.  U.  S.  v.  Schi- 
der,  38  S.  Ct.  369,  246  U.  S.  519,  62 
L.  Ed.  863. 

Evidence  that  defendant  sold  a  sub- 
stance containing  but  little  extract  of 
vanilla  under  name  "Vanilla  Flavor," 
and  that  formula  was  printed  on  label, 
together  with  word  "compound,"  in 
type  so  small  as  not  to  attract  ordinary 
attention,  will  support  a  finding  that 
article  was  adulterated  and  misbrand- 
ed, within  Agricultural  Law  N.  Y.  §§ 
200,  201,  prohibiting  an^  defining  adul- 
teration and  misbranding  of  food.  Peo- 
ple V.  Treichler  (Sup.)  165  N.  Y.  S. 
453,  178  App.  Div.  718. 

15.  *—  "Distinctive  name."— The 
name  "Coca  Cola"  cannot  be  said  to  be 
distinctive  rather  than  descriptive  of  a 
compound  with  coca  cola  ingredients  so 
as  to  escape  condemnation  under  this 
section  as  misbranded  in  case  of  ab- 
sence of  coca  or  cola.  U.  S.  v.  Forty 
Barrels  and  Twenty  Kegs  of  Coca  Cola, 
36  S.  Ct.  573,  241  U.  S.  265,  60  L.  Ed. 
995,  reversing  judgment  215  F.  535,  132 
0.  C.  A.  47. 

23.  Prosecutions— Indictment  or  in- 
formation.—An  information  charging 
defendant  made  an  interstate  shipment 
of  drugs  misbranded  in  violation  of  this 
section,  which  alleged  false  statements 
were  applied  by  defendant  to  the  ar- 
ticle knowingly  and  in  wanton  disre- 
gard of  their  falsity,  held  sufficient  as 
against  motion  in  arrest,  in  view  of 
Rev.  St.  1025  (Comp.  St.  1916,  §1691). 
Dr.  J.  H.  McLean  Medicine  Co.  v.  U. 
S.   (C.  C.  A.)   253  F.  694. 

Practice  followed,  in  prosecuting  in- 
dividuals by  information  for  violating 
Food  and  Drugs  Act,  by  shipping  adul- 
terated and  misbranded  brandy-  from  one 
state  into  another,  must  be  in  accord 
with  recognized  procedure,  and  must 
not  be  within  inhibitions  of  federal 
Constitution.  U.  S.  v.  Simon  (D.  C.) 
248  F.  980. 
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24.  —  Evidence.— On  a  trial  for 
shipping  oil,  misbranded,  in  that  it  was 
offered  for  sale  as  lemon  oil,  of  which 
it  was  an  imitation,  evidence  that  de- 
fendant's salesman  represented  that  it 
was  pure  lemon  oil  held  admissible. 
Weeks  v.  U.  S.,  38  S.  Ct  219,  245  U.  S. 
618,  62  L.  Ed.  513,  affirming  judgment 
224  F.  64,  139  C  C.  A.  626. 

In  a  proceeding  to  forfeit  drugs  under 
this  section,  evidence  by  a  physician 
that  in  the  opinion  of  doctors  the  drugs 
would  not  have  the  virtues  stated  on 
the  labels  held  admissiblo.  Eleven 
Gross  Packages,  More  or  Less,  of  Dr. 
WUUams'  Pink  PiUs  v.  U.  S.,  233  F. 
71.  147  C.  C.  A.  141. 

In  a  prosecution  under  this  section 
for  misbranding  an  interstate  shipment 
of  drugs,  where  physicians  testified  the 
drugs  were  not  effective  for  treatment 
of  disease  as  asserted  by  the  labels,  etc., 
testimony  that  there  was  no  difference 
of  medical  opinion  on  the  matter  was 
competent,  though  the  individual  opin- 
ions of  such  physicians  were  incompe- 
tent; and  testimonials,  etc.,  are  admis- 
sible on  the  question  of  defendant's 
good  faith,  without  proof  of  their  exe- 
cution, etc.,  where  the  officer  in  charge 
of  defendant's  business  testified  he  re- 
lied thereon,  but  not  where  no  such  re- 
liance was  asserted.  Dr.  J.  H.  McLean 
Medicine  Co.  v.  U.  S.  (C.  C.  A.)  263 
F.  694. 

In  a  prosecution  under  this  section  for 
the  alleged  misbranding  of  a  medicine 
sold  as  a  remedy  for  tuberculosis,  evi- 
dence held  insufficient  to  show  that  the 


statements  appearing  on  the  labels  were 
false.  U.  S.  V.  Tuberdedde  Co.  (D. 
C.)  262  F.  938. 

25.  —  Questions  fer  Junfw— Wheth- 
er pills  were  misbranded  under  this 
section,  and  so  subject  to  forfeiture, 
held,  under  the  evidence,  a  question  for 
the  jury.  Eleven  Gross  Packages, 
More  or  Less,  of  Dr.  Williams*  Pink 
PiUs  V.  U.  S.,  233  F.  71,  147  C.  C.  A. 
141. 

In  a  prosecution  under  this  section, 
for  misbranding  an  interstate  shipment 
of  drugs,  evidence  held  sufficient  to  car- 
ry to  the  jury  the  charge  that  state- 
ments in  the  labels,  etc.,  were  made 
in  reckless  disregard  of  their  truth  or 
falsity.  Dr.  J.  £L  McLean  Medicine 
Co.  V.  U.  S.  (C.  C.  A.)  253  F.  694. 

251/2-  Instructions^— In  a  proceeding 
under  the  Food  and  Drugs  Act  to  for- 
feit pills  on  the  ground  that  the  labels 
stating  their  curative  properties  were 
false  and  fraudulent,  charges  that  the 
jury  should  determine  whether  the  pills 
were  sold  with  an  honest  belief  that 
they  were  efficacious  for  the  purposes 
stated  on  the  labels,  and  that,  if  the 
labels  were  written  with  intent  to  cre- 
ate an  impression  that  the  pills  were 
efficacious  for  diseases  which  the  sell- 
ers knew  or  must  have  known  they 
were  not,  then  the  labels  were  false 
and  fraudulent,  were  proper.  Eleven 
Gross  Packages,  More  or  Less  of  Dr. 
WilUams  Pink  Pills  v.  U.  S.  (O.  C.  A.) 
233  F.  71. 


§  8725.  (Act  June  30,  1906,  c.  3915,  §  9.)     Guaranty  by  jobber, 
manufacturer,  etc.,  as  protection  to  dealer. 

'      See  Union  Dairy  Co.  v.  U.  S.  (0.  O. 
A.)  250  F.  231. 

§  8726.  (Act  June  30,  1906,  c.  3915,  §  10.)     Seizure  and  condemna- 
tion of  articles. 


8.  Libel.— A  libel  seeking  to  condemn 
cases  of  "Buffalo  Lithia  Water"  as  mis- 
branded,  which  states  in  effect  that 
the  water  is  misbranded,  labeled,  and 
sold  as  lithia  water  when  in  fact  it  is 
not  lithia  water,  and  that  by  reason  of 
such  misbranding  the  public  is  deceived 
and  misled,  is  sufficiently  explicit  with- 
out characterizing  the  water  as  a  spring 
or  mineral  water.  Goode  v.  U.  S.,  44 
App.  D.  C.  162. 

10.  Evidence.— In  a  proceeding  to 
condemn  oases  of  "Buffalo  Lithia  Wa- 
ter" as  misbranded,  on  the  ground  that 
the  water  by  reason  of  its  ingredients 
is  not  entitled  to  be  so  called,  evidence 
offered  by  the  government  is  admissi- 
ble which  tends  to  show  that  an  analy- 
sis of  about  one-half  a  gallon  of  the 
water   failed   to   disclose   any   lithium, 
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except  by  the  use  of  a  spectroscope 
and  then  only  a  trace,  and  that  ocean 
and  river  water  contains  five  times  as 
much  lithium  as  the  same  quantity  of 
**Buffalo  Lithia  Water."  Goode  v.  U. 
S.,  44  App.  D.  C.  162. 

i2</2-  Returning  goods  under  bond. 
— ^The  claimant  of  impure  butter  ship- 
ped in  interstate  commerce  will  be  al- 
lowed under  bond  to  attempt  to  cleanse 
it  by  renovating,  but  not  by  ladling. 
U.  S.  V.  Nine  Barrels  of  Butter  (D. 
C.)  241  F.  499. 

14.  Review.— In  a  proceeding  under 
the  pure  food  act  of  Congress  to  con- 
demn case  of  lithia  water  as  misbrand- 
ed, the  finding  of  the  court  on  jury 
trial  being  waived  must  be  accepted 
as  the  verdict  of  a  jury.  Goode  y.  U. 
S.,  44  App.  D.  C.  162. 
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§  8728.  (Act  June  30,  1906,  c.  3915,  §  12.)     "Territory"  and  "per- 
son"  defined;    corporate  liability. 

Cited  without  deftnlte  application, 
U.  S.  V.  Schallinger  Produce  Oo.  (D. 
C.)  230  F.  290. 


§  8738.  (Act  Aug.  8,  1890,  c  728 
toxicating  liquors  subject  to 

See  U.  8.  v.  HiU,  39  S.  Ot.  143,  63 
L.  Ed.  — . 

5.  State  retiDlation  of  interstate 
eonnerce— State  prohibitory  laws^— 
By  this  section,  state  prohibitioDs  of 
intoxicating  liquor  may  affect  other- 
wise lawful  Bale  of  imported  liquor  in 
original  packages.  Theo.  Hamm  Brew* 
ffig  C5o.  V.  Chicago,  B,  I.  &  P.  Ry.  Co., 
243  F.  143,  156  C.  O.  A.  9. 

6.  —  State  license  taxesw— A  pro- 
hibitive state  license  tax  on  each  place 
of  business  of  an  express  company 
where  liquors  are  delivered  and  price 
collected  on  interstate  shipments  im- 
poses direct  burden  on  interstate  com- 
merce, contrary  to  Const,  art.  1,  §  8, 
and  which  is  not  permitted  by  Wilson 
Act.  Rosenberger  v.  Pacific  Exp.  Co., 
36  S.  Ct  510,  241  U.  S.  48,  60  L.  Ed. 
880,  reversing  judgment  167  S.  W.  429, 
258  Mo.  97. 


.)    Original  packages,  etc.,  of  in- 
state police  powers. 

a.  Arrival  In  states— Interstate  ship- 
ment of  intoxicating  liquors,  unless 
concluded  by  delivery  to  tjie  consignee, 
is  not  subject  to  seizure  on  day  of 
its  arrival  at  point  to  which  shipped, 
and  to  confiscation  by  state.  Brandon 
v.  State  (Okl.)  167  P.  212. 

Despite  rulings  under  Wilson  Act, 
held,  that  intoxicating  liquors  consign- 
ed to  shipper  with  directions  to  notify 
another  are  subject  to  state  laws  where 
retained  by  carrier  for  an  unreason- 
able time;  a  constructive  delivery  be- 
ing presumed.  Charleston  &  W.  C. 
Ry.  Co.  Y.  Gosnell  (S.  C.)  90  S.  E. 
264. 

Citeil    without    definite    applioatlon, 

Danciger  v.  Cooley,  39  S.  Ct.  119,  63 
L.  Ed.  — ;  Rutterfield  v.  U.  S.  (C.  C. 
A.)  241  F.  556;  Post  Printing  &  Pub- 
lishing Co.  V.  Brewster  (D.  C.)  246  F. 
821. 


§  8739.  (Act  March  1,  1913,  c.  90.)     Shipment  of  intoxicating  liq- 
uors into  a  State  against  its  laws  prohibited. 

See  U.  S.  V.  Hill.  39  S.  Ct.  143,  63 

L.Ed.  — . 

Validlty^-^^ongress  did  not  exceed 
its  power  under  commerce  clause  in 
enactini;  this  section,  nor  is  it  repug- 
nant to  the  due  process  of  law  clause 
of  Const  Amend.  6.  James  Clark  Dis- 
tilling Co.  V.  Western  Maryland  R. 
Co.,  37  S.  Ct.  180,  242  U.  S.  311,  61 
L.  Ed.  326,  Li.  R.  A.  1917B,  1218,  Ann. 
Cas.  1917B,  846. 

This  section  is  valid.  State  v.  lit- 
tle, 88  S.  E.  723,  171  N.  C.  805;  Bren- 
nen  v.  Southern  Express  Co.  (S.  C.) 
W  S.  E.  402;  Ex  parte  Pratt  (W.  Va.) 
97  S.  E.  301. 

The  bill  entiUed  *'An  act  divesting 
intoxicating  liquors  of  their  interstate 
character  in  certain  cases'*  (S.  '4043, 
02d  Cong.,  3d  Sees.),  is  repugnant  to 
the  Constitution  of  the  United  States, 
nnce  it  delegates  to  the  states  the 
power  to  regulate  interstate  commerce. 
30  Op.  Atty.  Gen.  88. 

State  legislation.— Interstate  Com- 
merce Act  Feb.  4, 1887,  §  15,  as  amend- 
ed by  Act  June  18,  1910,  §  12,  pro- 
hibiting disclosure  of  information  re- 
specting shipments,  held  not  paramoimt 
to  state  legislation  in  respect  to  ship- 
ments of  intoxicating  liquors  in  view 
of  this  section.  Seaboard  Air  Line  Ry. 
▼•  SUte  of  North  Carolina,  38  S.  Ct. 
W.  245  U.  S.  298,  62  L.  Ed.  299,  af- 
firming judgment  State  v.  Seaboard 
Air  Line  Ry.,  84  8.  S.  283,  169  N.  C. 
295. 


This  section  held  to  take  away  the 
protection  of  interstate  commerce  from 
all  receipt  and  possession  of  liquor 
prohibited  by  state  law;  and  carrier  of 
intoxicating  liquor  held  to  have  inter- 
est therein,  within  this  section,  as  to 
transportation  of  liquor  intended  by 
any  person  interested  therein,  to  be 
used,  etc.,  in  violation  of  state  law. 
Theo.  ITamm  Brewing  Co.  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  243  F.  143,  156 
C.  C.  A.  9, 

Under  Act  Cong.  June  16,  1906,  §  3, 
Const.  Okl.  art.  1,  i  2,  Rev.  Laws  Okl. 
1910,  §  3605,  and  this  section,  inter- 
state shipment  of  intoxicating  liquors 
into  Oklahoma  is  unlawful;  and  since 
Oklahoma  laws  forbid  manufacture  and 
sale  of  intoxicating  liquors  therein, 
interstate  shipments  into  portion  of 
Oklahoma  forn»erly  an  Indian  reserva- 
tion are  not  authorized,  because  Indian 
titles  have  been  extinguished,  this  sec- 
tion having  deprived  such  shipments 
of  protection  arising  out  of  their  in- 
terstate character.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Danciger,  248  F.  36,  160 
C.  C.  A.  176. 

Where  an  interstate  consignment  of 
liquor  is  intended  by  any  person  inter- 
ested in  same  to  be  a  means  of  violat- 
ing valid  state  laws  governing  liquors 
described  on  this  section,  it  does  not 
become  an  article  of  lawful  interstate 
commerce;  and  the  inherent  limitations 
on  the  territorial  operation  of  state 
laws  cannot  protect  a  carrier  in  accept- 

(1823) 


§  8739 


INTERSTATE  AND  FOREIGN  COMMERCE 


(Tit.  56b 


ing  shipment  outside  the  state  and 
unlawfully  transporting  same  into  Ala- 
bama. State  V.  Southern  Express  Co. 
(Ala.)  75  So.  343. 

Since  the  adoption  of  this  section 
and  the  sustention  of  its  constitution- 
ality by  the  Supreme  Court  of  United 
States,  carriers  have  no  right  to  trans- 
port and  deliver  intoxicants  into  a  state 
in  contravention  of  its  local  laws.  City 
of  Kirksville  v.  Warden  (Mo.)  207  S. 
W.  66. 

Where  a  brewing  company  licensed 
in  Pennsylvania  sends  beer  to  a  branch 
establishment  in  another  state,  and 
from  this  branch  delivers  beer  to  cus- 
tomers in  a  county  in  Pennsylvania 
over  which  its  license  does  not  extend, 
such  sale  is  not  protected  as  interstate 
commerce,  if  it  appears  that  it  was 
consummated  after  the  passage  of  this 
section.  Commonwealth  v.  Hull,  65 
Pa.  Super.  Ct.  450. 

This  section  is  applicable  to  ship- 
ments intended  only  for  personal  use, 
provided  such  shipments,  and  the  re- 
ceipt, possession,  or  use  of  the  liquors, 
is  in  violation  of  state  law;  but  this 
section  did  not  confer  on  any  state 
power  to  make  unjust  discriminations 
against  products  of  other  states  which 
are  recognized  as  objects  of  lawful 
commerce,  nor  power  to  unjustly  dis- 
criminate between  its  own  citizens. 
Brennen  v.  Southern  Express  Co.  (S. 
C.)  90  S.  E.  402. 

If  interstate  shipment  was  destined 
to  be  delivered  in  this  state,  and  de- 
fendant railroad  had  reason  to  so  he- 
Ueve,  such  liquor  could  be  confiscated 
within  state  in  view  of  this  section. 
State  V.  Great  Northern  Ry.  Co.,  167 
P.  103,  98  Wash.  197. 

This  section  sanctions  the  imposition 
of  burdens  upon  the  interstate  trans- 
portation of  intoxicating  liquors  in- 
tended ''to  bt  received,  possessed,  sold, 
or  in  any  manner  used"  in  violation  of 
laws  of  West  Virginia;  and  the  enforce- 
ment of  the  state's  prohibition  laws 
does  not  conflict  with  commerce  clause 
of  federal  Constitution.  State  v.  Fra- 
zee  (W.  Va.)  97  S.  E.  604. 

^—  Particular  statutes.— Any  immu- 
nity from  prohibitions  of  Code  W.  Va. 
1913,  c.  ^2a,  as  amended  by  Laws  1915, 
c.  7,  §  7,  Laws  1915  (2d  Extra  Scss.) 
p.  660,  §  34,  against  interstate  ship- 
ment into  state  of  liquors  intended  for 
personal  use,  and  possession  of  liq- 
uors so  transported,  was  taken  away 
by  this  section.  James  Clark  Distilling 
Co.  V.  Western  Maryland  R.  Co.,  37 
S.  Ct.  180,  242  U.  S.  311,  61  L.  Ed. 
326,  L.  R.  A.  1917B,  1218,  Ann.  Cas. 
1917B,  845. 

Pub.  Laws  N.  C.  1913,  c.  44,  §  5,  re- 
quiring carriers  to  keep  record  of  ship- 
ments of  intoxicating  liquor,  held  valid 
as  applied  to  interstate  shipments  in 
view  of  this  section.  Seaboard  Air 
Line  Ry.  v.  State  of  North  Carolina, 
38  S.  Ct.  96,  245  U.  S.  298,  62  L.  Ed. 
299,  affirming  judgment  State  ▼.  Sea* 
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board  Air  Line  Ry.,  84  S.  E.  283,  169 
N.   C.  295. 

Code  Iowa,  §  2419,  prohibiting  trans- 
portation or  conveyance  of  intoxicating 
liquors  to  any  person  within  the  state, 
held  in  full  force  since  the  enactment 
of  this  section,  unless  repealed,  and 
receipt  of  liquor  from  carrier  held  a 
violation  thereof.  Theo.  Hamm  Brew- 
ing Co.  V.  Chicago,  R.  L  &  P.  Ry.  Co., 
243  F.  143,  156  C.  O.  A.  9. 

Prohibition  Act  Colo.  (Laws  1915,  p. 
275)  §  10,  requiring  shipments  of  in- 
toxicating liquors  to  be  marked  as 
such,  is  invalid,  despite  this  section,  in 
so  far  as  it  purports  to  regulate  in- 
terstate commerce.  Chicago,  B.  &  Q. 
R.  Co.  V.  GUes  (D.  C.)  235  F.  804. 

Acts  Ala.  1915,  p.  27,  §  24,  and  Acts 
Ala.  1915,  pp.  39,  44,  §§  1,  12,  are  not 
invalid,  when  applied  to  the  interstate 
transportation  of  intoxicating  liquors 
over  the  highways  of  the  state,  in 
view  of  this  section.  Moragne  v.  State 
(Ala.  App.)  74  So.  862. 

An  express  company  is  guilty  of  a 
crime  in  delivering  shipments  of  liquor 
from  another  state  to  a  minor  in  Ala- 
l^ma,  under  Gen.  Acts  1915,  p.  43,  § 
10,  and  the  Webb-Kenyon  Act.  Perry 
v.  Southern  Express  Co.  (Ala.)  81  So. 
619. 

Mere  delivery  of  liquor  in  Arkansas 
by  one  person  to  another,  entirely  dis- 
connected with  transporting  liquor  in- 
to Arkansas,  is  not  ofEense  under  Acts 
Ark.  1917,  p.  41,  §  1,  denouncing  ship- 
ment, transportation,  or  delivery  of  in- 
toxicants from  another  state  to  an- 
other person  in  Arkansas.  Winfrey  v. 
State  (Ark.)  202  S.  W.  23. 

Acts  Ark.  1917,  p.  41,  §§  1,  17,  as  to 
transporting  liquor  into  the  state,  held 
not  to  apply  to  one  who  carries  liq- 
uor into  the  state  for  himself  for  pur- 
pose of  resale.  Rivard  v.  State  (Ark.) 
202  S.  W.  39. 

Though  Code  Iowa  1897,  §  2419,  re- 
lating to  shipments  of  intoxicating  liq- 
uor, was  held  unconstitutional  by  the 
United  States  Supreme  Court  as  inter- 
fering with  interstate  commerce,  yet 
on  the  enactment  of  this  section  it  be- 
came enforceable,  the  section  having 
remained  as  part  of  the  statutory  law; 
and  under  said  section,  and  despite 
Code  Supp.  1915,  §§  2421a  and  2421b, 
held,  that  a  railroad  company  could 
not  deliver  an  interstate  shipment  of 
intoxicating  liquors  to  an  Iowa  con- 
signee who  was  not  a  permit  holder, 
though  the  liquors  were  intended  for 
his  personal  use.  Stajcar  v.  Dickin- 
son (Iowa)  169  N.  W.  756. 

Gen.  St.  Kan.  1909,  §  4398,  forbid- 
ding consignee  of  liquor  to  give  order 
on  carrier  for  it,  as  applied  to  ship- 
ment from  another  state,  is  not  undue 
interference  with  interstate  commerce, 
irrespective  of  this  section.  Danclger 
V.  Cooley,  157  P.  453,  98  Kan.  38,  re- 
hearing denied  158  P.  1119,  98  Kan. 
484. 

Act  La.  No.  23  of  1915  (Ex.  Seas.), 
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repilating  shipment  of  liquors  into 
probibitiion  parish,  is  not  in  violation 
uf  Const.  U.  S.  art.  1,  §  8,  as  a  regu- 
iBtioD  of  interstate  commerce,  in  view 
of  this  section.  State  v. '  Selsor,  73  So. 
270, 140  La.  468. 

Sale  of  beer  made  during  June  and 
July,  1914,  by  shipping  two  carloads 
from  Maryland  to  South  Carolina  pur- 
suant to  written  order,  was  not  with- 
in Cr.  Code  S.  O.  1912,  §§  794,  829, 
hamg  been  made  prior  to  adoption  of 
Act  S.  C.  Feb.  20,  1915  (29  St  at 
Large,  p.  140),  and  hence  within  pro- 
tection of  Interstate  Commerce  Law 
which  is  paramount  to  state's  police 
power.  Monumental  Brewing  Co.  v. 
Whitlock  (S.  C.)  97  S.  E.  56. 

In  view  of  this  section  liquors  not 
bearing  permit  under  Laws  Wash.  1915, 
c.  2,  S 18,  held  liable  to  seizure,  though 
shipment  originated  in  Kentucky. 
State  V.  Great  Northern  Ry.  Co. 
(Wash.)  165  P.  1073,  rehearing  denied 
167  P.  1117. 

Laws  Wash.  1915,  p.  2,  §  20,  making 
it  unlawful  to  transport  or  receive  in- 
toxicating liquors  unless  marked  as 
required,  is  not  violative  of  this  sec- 
tion. Bute  V.  Owen,  166  P.  793,  97 
Wash.  466. 

Although  permit  had  been  issued  for 
shipment  of  liquor  where  it  was  not 
attached  to  containers  as  required  by 
Initiative  Measure  No.  3  (Laws  Wash. 
1915,  p.  13),  §  18,  shipment  was  con- 
trary to  laws,  and  its  character  as  in- 
terstate commerce  was  thereby  divest- 
ed. State  V.  Great  Northern  Ry.  Co., 
167  P.  1117,  97  Wash.  137,  denying 
rehearing  165  P.  1073,  97  Wash.  137. 

This  section  does  not  restrain,  limit, 
or  nullify  Code  Supp.  W.  Va.  1918, 
c  32a,  §  31  (sec.  1305e),  relating  to  of- 
fense of  bringing  into  state  or  car- 
riage of  more  than  one  quart  of  liquor 
per  month.  Ex  parte  Pratt  (W.  Va.) 
97  S.  B.  301. 

— —  Ordinanoes^— Ordinance  is  "law 
of  state"  within  Const.  U.  S.  Amend. 
14,  and  this  section;  and  an  ordinance 
regulating  transportation  of  intoxicat- 
ing liquors  for  legal  purposes  and  pro- 
liibiting  such  transportation  for  illegal 
Purposes  is  not  unlawful,  since  under 


this  section  there  is  no  interstate  com- 
merce in  intoxicating  liquors  except 
as  law  of  state  may  recognize  legality 
of  sale  or  transportation.  Kansas  City 
v.  Jordan,  163  P.  188,  99  Kan.  814. 

Under  this  section  shipments  of  liq- 
uor into  city  sought  to  be  prohibited 
by  ordinance,  but  not  violating  any  law 
of  state,  were  not  prohibited.  West 
Jerspy  &  S.  R.  Co.  v.  City  of  MiU- 
ville  (N.  J.)  103  A.  245. 

Tragsportatlon  through  a  state.— The 
state  prohibition  statutes,  as  extend- 
ed by  this  section,  are  inapplicable  to 
transportation  of  intoxicating  liquors 
through  Alabama  in  transit  from  Geor- 
gia to  florida.  Moragne  v.'i  State 
(Ala.)  77  So.  322,  reversing  judgment 
(App.)  74  So.  862. 

The  state  prohibition  statutes  and 
this  section  do  not  severally  or  joint- 
ly prohibit  transportation  of  liquor 
through  this  state  from  one  state  to  an- 
other, and  have  no  application  if  per- 
mitted by  shipping  and  receiving  states. 
Moragne  v.  State  (Ala.)  78  So.  450. 
Denying  certiorari    (App.)   Id.  98. 

It  was  duty  of  defendant  railroad  to 
receive  at  Butte,  Mont.,  for  shipment 
to  Alaska  consignment  of  whisky,  un- 
less it  knew  that  whisky  was  intended 
for  delivery  within  state  of  Washing- 
ton, where  it  would  be  contraband,  if 
not  protected  by  permit.  State  v. 
Great  Northern  Ry.  Co.,  167  P.  103, 
08  Wash.  197. 

Mandamus^— As,  under  this  section, 
Act  S.  C.  Feb.  20.  1915  (29  St.  at 
Large,  p.  140),  regulating  shipments  of 
intoxicating  liquors  into  state,  is  inval- 
id only  if  interfering  with  some  essen- 
tial constitutional  right,  a  carrier  will 
not  by  mandatory  injunction  be  requir- 
ed to  deliver  interstate  shipment  of  liq- 
uor in  violation  of  act;  its  constitu- 
tionality being  at  least  doubtful. 
Gaines  v.  Baltimore  &  C.  S.  S.  Co.  (D. 
0.)  234  F.  786. 

cfteil  without  definite  application, 
Missouri  Pac.  Ry.  Co.  v.  State  of  Kan- 
sas, 39  S.  Ct.  93,  63  L.  Ed.  — ;  Sel- 
sor V.  State  of  Louisiana,  39  S.  Ct. 
135,  63  L.  Ed.  — . 


§  8739a.  (Act  March  3,  1917,  c.  162,  §  5.)  Transportation  of  intox- 
icating liquors  into  prohibition  States. 
Whoever  shall  order,  purchase,  or  cause  intoxicating  liquors  to 
be  transported  in  interstate  commerce,  except  for  scientific,  sacra- 
niental,  medicinal,  and  mechanical  purposes,  into  any  State  or  Ter- 
ritory the  laws  of  which  State  or  Territory  prohibit  the  manufac- 
ture or  sale  therein  of  intoxicating  liquors  for  beverage  purposes 
shall  be  punished  as  aforesaid :  Provided,  That  nothing  herein  shall 
authorize  the  -shipment  of  liquor  into  any  State  contrary  to  the 
laws  of  such  State.    (39  Stat.  1069.) 

This  section  was  a  part  of  section  5  of  the  postal  service  appropriation  act 
for  the  fiscal  year  1918,  cited  above.  The  remainder  of  said  section  5  is  set 
forth  post,  §§  10387a-10387c.  The  operative  effect  of  said  section  5  was  post- 
poned until  July  1,  1917,  by  Rps.  March  4,  1917,  c.  102,  post,  §  10387d. 

Act  Oct.  3,  1917,  c.  63,  §  1130,  post,  {  10387e,  provides  that  said  section  5 
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of  Act  March  3,  1917,  c.  162,  shall  not  apply  to  ethyl  alcohol  for  governmen- 
tal, scientific,  etc.,  purposes,  etc 

See  §  10387b  for  penalty  for  violation  of  this  section. 

This  section  is  made  applicable  to  the  District  of  Columbia  by  t  1407  of 
the  Bevenue  Act  of  1918,  post,  §  10887ee. 

Notes  of  Doeisiona 


Construotflon.— This  section  held,  in 
view  of  Comp.  St  1916,  §{  8738,  8739, 
not  intended  merely  to  aid  the  «tate 
law,  but  to  apply  to  liquor  which  a 
person  was  bringing  in  for  his  own  con- 
sumption, as  allowed  by  the  state  law. 
U.  S.  V.  HiU,  39  S.  Ct.  143,  63  L.  Ed. 

■ 

This  section  prohibiting  transporta- 
tion of  liquor  in  interstate  commerce 
**into'*  any  state  which  prohibits  the 
manufacture,  etc.,  does  not  include  the 
movement  through  such  state  into  an- 
other. U.  S.  V.  Gudger,  39  S.  Ct  323, 
63  li.  Ed.  — — . 

In  view  of  Li(auor  Law  W.  Va.  {  31, 
accused  who  transported  one  quart  of 
whisky  from  Kentucky  into  West  Vir- 
ginia for  his  own  personal  use,  held  not 
to  have  violated  this  section,  transac- 
tion not  being  interstate  commerce.  U. 
S.  V.  MitcheU  (D.  C.)  245  F.  601. 

Under  this  section  it  is  unlawful  for 
interstate  carrier  to  transport  for  bev- 
erage purposes  intoxicating  liquors 
from  without  the  state  into  Texas 
county  which  had  adopted  prohibition, 
Rev.  St.  Tex.  1911,  art.  5757,  declaring 
sale,  etc.,  within  prohibition  territory  of 
Uquors  with  intent  to  violate  law  to  be 
an  offense.  McAdams  v.  Wells  Far- 
go &  Co.  Express  (D.  C.)  249  F.  175. 

Defendants  who  loaded  liquor  into  a 
motorcar  in  Florida  and  attempted  to 
transport  same  into  Georgia  hold  guilty 
of  violation  of  this  section,  though 
they  were  arrested  before  they  drove 
2  miles.  Ex  parte  Westbrook  (D.  C.) 
250  F.  636. 

This  section,  which  makes  it  an  of- 
fense to  order,  purchase,  or  cause  in- 
toxicating liquors  to  be  transported  in 
interstate  commerce  into  any  state 
whose  laws  prohibit  manufncture  or 
sale,  applies  if  either  manufacture  or 
sale  is  prohibited;  conjunctive  con- 
struction of  "or"  not  being  perm-issible. 
U.  S.  V.  Collins  (D.  C.)  254  F.  869. 

The  section  is  not  violated  unless 
there  is  actual  transportation  of  in- 
toxicating liquors  from  point  without 
to  point  within  state,  which  has  pro- 
hibited their  manufacture  or  sale;  "in- 
to," as  used,  conveying  idea  of  en- 
trance, passage,  or  motion.    Id. 

The  condition  attached  to  the  prohi- 
bition is  that  state  shall  have  prohibited 
manufacture  or  sale  within  entire  ter- 
ritory, not  merely  in  parts  under  local 
option.     Id. 

An  automobile  used  to  transport  liq- 
uor into  a  state  the  laws  of  which  pro- 
hibit its  sale,  in  violation  of  this  sec- 
tion is  not  subject  to  seizure  and  for- 
feiture by  virtue  of  Act  March  2,  1917, 
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I  1,  which  is  a  proviso  contained  in 
the  Indian  Appropriation  Act,  and  ap- 
plies only  to  introduction  of  liquor  in- 
to Indian  country  "or  where  the  intro- 
duction is  prohibited  by  treaty  or  fed- 
eral statute"  relating  to  Indian  affairs. 
TJ.  S.  V.  One  Cadillac  Eiight  Automobile 
(D.  C.)  255  F.  173. 

A  "sale"  is  a  contract  for  the  trans- 
fer of  property  from  one  person  to  an- 
other for  a  valuable  consideration,  and 
to  constitute  a  sale  of  whisky  there 
must  be  the  assent  of  two  parties 
(quoting  Words  and  Phrases,  Sale). 
Scoggins  V.  U.  S.  (C.  C.  A.)  255  F.  825.  ' 

One  who  buys  intoxicating  liquor  in 
one  state  and  transports  it  in  his 
own  automobile  into  a  prohibition  state 
for  his  own  personal  use,  and  not  for 
sale,  does  not  transport  it  in  interstate 
commerce,  within  this  section.  U.  S.  ▼. 
Simpson  (JD.  C.)  257  P.  860. 

If  one  transports  intoxicating  liq- 
uors into  a  state  whose  laws  prohibit 
their  sale  and  manufacture,  but  in  do- 
ing so  employs  no  instrumentality  of 
interstate  commerce,  he  does  not  vio- 
late this  section.  Sickel  v.  Common- 
wealth (Va.)  90  S.  E.  678. 

This  section  is  highly  penal  in  its 
nature,  therefore  to  be  strictly  con- 
strued, so  that  a  case  to  come  within 
its  purview  must-  come  both  within  the 
spirit  and  letter.    Id. 

State  legislation.— This  section  did 
not  deprive  the  state  of  Virginia  of  ju- 
risdiction to  prosecute  one  who  brought 
intoxicating  liquors  into  the  state  in 
violation  of  prohibition  law,  where  the 
bringing  of  such  liquor  into  the  state 
was  not  shown  to  constitute  interstate 
commerce.  Sickel  v.  Commonwealth 
(Va.)  97  S.  E.  783. 

There  is  no  legal  repugnancy  or  in- 
consistency between  Code  Supp.  W.  Va. 
19l8,  c.  32a,  §  31  (sec.  1305e),  relat- 
ing to  bringing  into  state  or  carriage  of 
more  than  quart  of  Uquor  per  month, 
and  this  section,  so  that  the  former  is 
not  superseded,  suspended,  or  abrogat- 
ed by  the  latter.  Ex  parte  Pratt  (W. 
Va.)  97  S.  E.  301. 

indictment.— An  indictment  under 
this  section  for  transporting  liquor  in- 
to a  prohibition  state,  is  not  fatally 
defective  because  it  incorrectly  states 
the  point  from  which  the  transporta- 
tion started.  Malcolm  v.  U,  S.  (C.  C. 
A.)  256  F.  363. 

An  indictment  for  violation  of  this 
section  need  not  negative  the  excepted 
uses,  which  is  matter  of  defense.  U. 
S.  V.  Simpson  (D.  C.)   257  F.  860. 

An  indictment  for  a  violation  of  this 
section,  must  negative  the  exceptions 
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of  the  statute.      Sickel    ▼.    Common- 
wealth  (Va.)  99  S.  E.  678. 

EvIdMce^-Where  an  alleged  sale  of 
intoxicants  was  in  Violation  of  law, 
there  is  a  presumption  that  defendant 
did  not  make  the  sale,  and  the  govern- 
DKDt  must  prove  the  sale  beyond  a 
reasonable  doubt.  Scoggins  v.  U.  S. 
^C.  C.  A.)  255  P.  826. 


instruoHonSiP-^harge  in  prosecution 
for  introducing  intoxicating  liquors  into 
Oklahoma  held  not  erroneous,  as  plac- 
ing burden  on  defendant,  in  view  of 
charge  on  reasonable  doubt.  Bandy  v. 
U.  S..  245  F.  98, 157  C.  C.  A.  394. 

Citod  witiiout  delliite  application, 
Missouri,  K.  &  T.  By.  Co.  v.  Danciger 
(C.  C.  A.)  248  F.  36. 


§  8739b.     [Repealed.] 

This  section,  which  was  (  301  of  the  Kcvenue  Act  of  1917,  was  repealed  by 
1 1400  of  the  Revenue  Act  of  1918.  It  contained  provisions  similar  to  those 
of  Revenue  Act  of  1918,  {  601,  post,  (  8739bb.    See  ante,  {  6371%a. 

§  87a9bb.  (Act  Feb.  24,  1919,  c.  IS,  §  601.)  Importation  of  dis- 
tilled spirits. 
No  distilled  spirits  produced  after  October  3,  1917,  shall  be  im- 
ported into  the  United  States  from  any  foreign  country,  or  from 
the  Virgin  Islands  (unless  produced  from  products  the  growth  of 
such  islands,  and  not  then  into  any  State  or  Territory  or  District 
of  the  United  States  in  which  the  manufacture  or  sale  of  intoxicat- 
ing liquor  is  prohibited),  or  from  Porto  Rico,  or  the  Philippine  Is- 
lands. Under  such  rules,  regulations,  and  bonds  as  the  Secretary 
may  prescribe,  the  provisions  of  this  section  shall  not  apply  to  dis- 
tilled spirits  imported  for  other  than  (1)  beverage  purposes  or  (2) 
use  in  the  manufacture  or  production  of  any  article  used  or  intend- 
ed for  use  as  a  beverage.    (40  Stat.  1106.) 

This  section  is  {  601  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 

A  corresponding  provision  was  contained  in  Revenue  Act  of  1917,  {  301,  40 
Stat  908,  which  was  repealed  by  Revenue  Act  of  1918. 


CHAPTER  D— GRAIN  STANDARDS 

§87471/2.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  1.]     Tide  of  act;  def- 
initions; corporate  liability. 


State  legislation^— State  regulation  of 
weighing  of  grain  was  not  superseded 
by  United  States  Grain  Standards  Act 
/Comp.  St  1916,  §§  8747%-8747%k) ; 
it  in  no  way  referring  to  the  weighing 
of  grain,  and  by  section  7  (section 
^^V/it),  as  does  the  United  States 
Warehouse     Act     (sections     8747%- 


8747  %pp),  by  section  29  (section 
8747%nn)»  manifesting  intention  to  co- 
operate with  state  officials  charged  with 
enforcement  of  state  laws  for  inspec- 
tion and  weighing  of  grain.  Merchants' 
Exchange  of  St.  Louis  v.  State  of  Mis- 
souri ex  rel.  Barker,  39  S.  Ct  114,  63 
L.  Ed.  — . 


CHAPTER  E— WAREHOUSES 

§874734   (Act  Aug.  11,  1916,  c.  313.)     [Sec.  1.]  Short  title  of  Act. 


state  leglslationw^State  regulation  of 
weighing  of  grain  was  not  superseded 
by  United  States  Grain  Standards  Act 
(Comp.  St  1916,  §§  8747%-^747%k) ; 
it  in  no  way  referring  to  the  weighing 
of  grain,  and  by  section  7  (section 
^47^f),  as  does  the  United  States 
Warehouse     Act     (sectiona     8747%- 


8747  %pp),  by  section  29  (section 
8747%nn),  manifesting  intention  to  co- 
operate with  state  officials  charged 
with  enforcement  of  state  laws  for  in- 
spection and  weighing  of  grain.  Mer- 
chants' Exchange  of  St  Louis  v.  State 
of  Missouri  ex  rel.  Barker,  39  S.  Ct 
114,  63  L.  Ed.  — . 
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CHAPTER  F— INSECT  PESTS 

§  8758.  (Act  Aug.  2p,  1912,  c.  308,  §  7.)     Importations;   prohibi- 
tion  by  Secretary  of  Agriculture. 

Forfeitures.— Under  this  section,  rule  of  such  rule,  together  with  vehicles  used 

of  Secretary  of  Agriculture  of  Decern-  for   importation,   etc.,   held   subject  to 

ber  22, 1913,  and  Rev.  St.  §§  3061.  3062,  forfeiture,  not  being  presented  for  in- 

3082,    and   3100    (Comp.    St.    1916,   §S  spection  in  the  required  manner.    Dai- 

5763,     5764.     5785,     5812)',     potatoes  gle  v.  U.  S.,  237  F.  159,  150  C.  C.  A. 

brought  into  United  States  in  violation  306. 

§  8760.  (Act  Aug.  20,  1912,  c.  308,  §  8,  as  amended.  Act  March  4, 
1917,  c.  179.)  Interstate  quarantine  against  plant  diseases, 
etc. 
The  Secretary  of  Agriculture  is  authorized  and  directed  to  quar- 
antine any  State,  Territory,  or  District  of  the  United  States,  or  any 
portion  thereof,  when  he  shall  determine  that  such  quarantine  is 
necessary  to  prevent  the  spread  of  a  dangerous  plant  disease  or  in- 
sect infestation,  new  to  or  not  theretofore  widely  prevalent  or  dis- 
tributed within  and  throughout  the  United  States ;  and  the  Secre- 
tary of  Agriculture  is  directed  to  give  notice  of  the  establishment 
of  such  quarantine  to  common  carriers  doing  business  in  or  through 
such  quarantined  area,  and  shall  publish  in  such  newspapers  in 
the  quarantined  area  as  he  shall  select  notice  of  the  establishment 
of  quarantine.  That  no  person  shall  ship  or  offer  for  shipment  to 
any  common  carrier,  nor  shall  any  common  carrier  receive  for 
transportation  or  transport,  nor  shall  any  person  carry  or  transport 
from  any  quarantined  State  or  Territory  or  District  of  the  United 
States,  or  from  any  quarantined  portion  thereof,  into  or  through 
any  other  State  or  Territory  or  District,  any  class  of  nursery  stock 
or  any  other  class  of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds, 
or  other  plant  products,  or  any  class  of  stone  or  quarry  products, 
or  any  other  article  of  any  character  whatsoever,  capable  of  carr}'- 
ing  any  dangerous  plant  disease  or  insect  infestation,  specified  in 
the  notice  of  quarantine  except  as  hereinafter  provided.  That  it 
shall  be  unlawful  to  move,  or  allow  to  be  moved,  any  class  of  nur- 
sery stock  or  any  other  class  of  plants,  fruits,  vegetables,  roots, 
bulbs,  seeds,  or  other  plant  products,  or  any  class  of  stone  or  quarry' 
products  or  any  other  article  of  any  character  whatsoever,  capable 
of  carrying  any  dangerous  plant  disease  or  insect  infestation,  speci- 
fied in  the  notice  of  quarantine  hereinbefore  provided,  and  regard- 
less of  the  use  for  which  the  same  is  intended,  from  any  quarantined 
State  or  Territory  or  District  of  the  United  States  or  quarantined 
portion  thereof,  into  or  through  any  other  State  or  Territory  or 
District,  in  manner  or  method  or  under  conditions  other  than  those 
prescribed  by  the  Secretary  of  Agriculture.  That  it  shall  be  the 
duty  of  the  Secretary  of  Agriculture,  when  the  public  interests  will 
permit,  to  make  and  promulgate  rules  and  regulations  which  shall 
permit  and  govern  the  inspection, 'disinfection,  certification,  and 
method  and  manner  of  delivery  and  shipment  of  the  class  of  nur- 
sery stock  or  of  any  other  class  of  plants,  fruits,  vegetables,  roots, 
bulbs,  seeds,  or  other  plant  products,  or  any  class  of  stone  or  quarry 
products,  or  any  other  article  of  any  character  whatsoever,  capable 
of  carrying  any  dangerous  plant  disease  or  insect  infestation,  speci- 
fied in  the  notice  of  quarantine  hereinbefore  provided,  and  regard- 
less of  the  use  for  which  the  same  is  intended,  from  a  quarantined 
State  or  Territory  or  District  of  the  United  States,  or  quarantined 
portion  thereof,  into  or  through  any  other  State  or  Territory  or 
District ;  and  the  Secretary  of  Agriculture  shall  give  notice  of  such 
rules  and  regulations  as  hereinbefore  provided  in  this  section  for 
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the  notice  of  the  establishment  of  quarantine :  Provided,  That  be- 
fore the  Secretary  of  Agriculture  shall  promulgate  his  determina- 
tion that  it  is  necessary  to  quarantine  any  State,  Territory,  or  Dis- 
trict of  the  United  States,  or  portion  thereof,  under  the  authority 
given  in  this  section,  he  shall,  after  due  notice  to  interested  parties, 
give  a  public  hearing  under  such  rules  and  regulations  as  l^e  shall 
prescribe,  at  which  hearing  any  interested  party  may  appear  and 
be  heard,  either  in  person  or  by  attorney.  (37  Stat.  318.  39 
Stat.  1165.) 

This  section  was  amended  by  Act  March  4,  1917,  c.  179,  cited  above,  by 
strikini;  out,  after  the  words  "when  he  shall  determine/'  the  words  "the  fact 
that,"  and  inserting  in  lieu  thereof  the  words  "that  such  quarantine  is  neces- 
sary to  prevent  the  spread  of;  by  inserting,  after  the  words  "seeds,  or  other 
plant  products,"  where  those  words  occur  the  first,  second,  and  third  times  in 
the  section,  the  words  "or  any  class  of  stone  or  quarry  products,  or  any  other 
article  of  any  character  whatsoever,  capable  of  carrying  any  dangerous  plant 
disease  or  insect  infection" ;  and  by  inserting,  after  the  words  "That  it  shall 
be  the  duty  of  the  Secretary  of  Agriculture,'*  the  words  "when  the  public  in- 
terests will  permit." 

Notei  of  Deoislbiifl 


Offeises^— Under  Plant  Quarantine 
Act  held,  that  transportation  of  sawn 
and  squared  pine  lumber  from  Maine 
to  Massachusetts  without  certificate 
showing  it  had  been  inspected  and  pro- 
nounced free  from  gypsy  moth  infection 
was  not  a  violation  of  the  act,  as  it  was 
not  applicable  to  lumber  manufactured 
to  that  extent.  Boston  &  >f .  R.  Co.  v. 
U.  S.,  246  F.  440.  158  C.  C.  A.  504. 

Under  Act  Aug.  20,  1912,  receiving 
uninspected  deciduous  nursery  stock  for 
transportation  held  not  an  offense,  be- 


cause quarantine  notice  and  regulations 
specify  no  such  nursery  stock  and  do 
not  cover  such  stock.  IT.  S.  ▼.  Adams 
Express  Co.   (D.  C.)  230  F.  531. 

I  nformatlonw— Information  for  violat- 
ing quarantine^  regulations,  under  this 
Act,  on  which  warrant  of  arrest  was 
not  asked,  held  not  to  require  verifica- 
tion, and  not  defective  for  insufficien- 
cy or  informalities  in  annexed  affidavits. 
U.  S.  V.  Adams  Express  Co.  (D.  C.) 
230  F.  531. 


CHAPTER  H— VIRUSES,  SERUMS,  TOXINS,  AN- 
TITOXINS, AND  ANALOGOUS  PRODUCTS 

§  8785.  (Act  March  4, 1913,  c.  145.)     Virus,  scrum,  etc.,  for  domes- 
tic animals,  etc. 


SUte  statute.— Since  this  section 
provides  for  license  to  prepare  and  sell 
Krum  for  treatment  of  domestic  ani- 
mals only  to  plant  established  for  the 
purpose,  Laws  Neb.  1915,  c.  170,  {  2, 


confines  right  to  sell  anti-hog  cholera 
serum  to  "plant"  holding  such  license; 
and  no  "person"  may  have  permit  un- 
der Nebraska  act.  Hall  ▼.  State  (Neb.) 
158  N.  W.  362. 


CHAPTER  I— TEAS 

§  8791.  (Act  March  2,  1897,  c.  358,  §  6.)     Appeals  to  general  ap- 
praisers. 

Power  of  tea  boards— Under  this  Act 
w  amended  by  Act  May  1^  1908,  regu- 
lation adopting  test  for  discovery  of 
artificial  coloring  matter  in  tea,  and 
providing  for  rejection  of  tea  contain- 
^  any  such  coloring  matter,  is  in 
•xcess  of  Secretary  of  Treasury's  pow- 
ers, and  tea  worth  nearly  four  times 
standard  should  not  be  rejected  be- 
^iise  it  contained  minute  quantity  of 
Pnissiau  blue;  and  Board  of  Tea  Ap- 
peals may  be  enjoined  from  applying 
wch  an  illegal  test,  for  there  is  pre- 


sumption that  board  will  obey  orders 
of  its  superior.  Waite  v.  Macy,  38 
S.  Ct.  395,  246  U.  S.  606,  62  L.  Ed. 
892,  affirming  decree  Macy  v.  Browne, 
224  F.  359,  140  C.  C.  A.  45,  which 
reversed  (D.  O.)  215  F.  456. 

The  Secretary  of  the  Treasury  has 
no  authority  under  the  tea-importa- 
tion act  of  March  2,  1S97,  to  direct  a 
rehearing  by  the  "tea  board"  after  a 
final  rejection  by  the  board  of  tea 
entered  for  importation.  30  Op.  Atty. 
Gen.  134. 


§  8795.  (Act  March  2,  1897,  c.  358,  §  10.)     Regulations. 

See  notes  under  $  8791,  ante. 
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CHAPTER  J— OPIUM 

§  8800.  (Act  Feb.  9,  .1909,  c.  100,  §  1,  as  amended,  Act  Jan.  17,  1914, 
c.  9.)  Importation  of  opium  or  any  preparation  or  derivative 
thereof,  except  for  medicinal  purposes,  unlawful ;  duties  on  im- 
ports thereof. 

See  notes  under  following  section.  V.  S.  v.  Joseph  Fleming  &  Son  Go.  (D. 

Cited    withovt    definite    application,      G.)  251  F.  932;  U.  S.  v.  Jin  Fuey  Moy 
U.  S.  V.  Doremus  (D.  G.)  246  F.  938;       (D.  C.)  253  F.  213. 

§  8801.  (Act  Feb.  9,  1909,  c.  100^  §  2,  as  amended.  Act  Jan.  17,  1914, 
c.  9.)  Unlawful  importation;  forfeiture;  punishment;  pos- 
session as  evidence. 


Validity^— This  section  and  Gomp.  St 
1916,  §§  8800,  8801a,  denouncing  of- 
fenses of  importing  opium  into  the 
United  States  and  making  possession 
or  transportation  thereof  prima  facie 
evidence  of  guilt,  held  not  invalid  as 
conflicting  with  the  police  powers  of 
the  state.  Shepard  v.  U.  S.,  236  F. 
73,  149  C.  G.  A.  283. 

This  section  and  Gomp.  St.  1916,  § 
8801a,  declaring  possession-  of  opium 
shall  make  out  prima  facie  case,  and 
that  after  July  1,  1913,  smoking  opium 
shall  be  presumed  to  have  been  im- 
ported in  violation  of  law,  does  not 
violate  Gonst.  Amend.  5.  Ng  Ghoy 
Fong  V.  U.  S.,  245  F.  305,  157  O.  G. 
A.  497,  certiorari  denied  38  S.  Gt.  190, 
245  U.  S.  669,  62  L.  Ed.  539. 

This  section  and  Gomp.  St.  1916,  §§ 
8800,  8801a--8801f,  relating  to  importa- 
tion of  smoking  opium,  which  declares 
rebuttable  presumptions  arising  from 
possession  of  opium,  etc.,  held  valid. 
Gee  Woe  v.  U.  S.  (G.  G.  A.)  250  F.  428. 

This  section  and  Gomp.  St.  1916,  § 
8801a,  are  *valid  under  the  power  of 
Gongress  to  regulate  commerce.  U. 
S.  v.  Ah  Hung  (D.  G.)  243  F.  762. 

^Repeaiw— Harrison  Drug  Act,  impos- 
ing special  tax  on  all  persons  who  pro- 
duce, import,  sell,  or  give  away  opium, 
or  coca  leaves  or  their  derivatives,  did 
not  in  any  way  affect  this  section  and 
Gomp.  St.  1916,  §§  8800,  8801a-8801f, 
prohibiting  importation  of  smoking 
opium,  and  declaring  presumption  of 
illegality  of  importation  of  such  opium. 
Gee  Woe  v.  U.  S.  (G.  G.  A.)  250  F. 
428. 

Jurisdiction.— Jurisdiction  of  federal 
courts  over  prosecution  against  one 
charged  with  unlawful  possession  of 
smoking  opium  is  not  exclusive,  and, 
where  he  appeared  to  have  obtained 
it  from  source  having  no  apparent  con- 
nection with  direct  importation,  United 
States  district  attorney  may  allow  of-  . 
fense  to  be  dealt  with  under  state 
health  statutes.  U.  S.  v.  Ah  Hung 
(D.  G.)  243  F.  762. 

indictments— An  indictment  under 
Gomp.  St.  1916,  §  10201,  for  conspir- 
ing to  violate  this  section  by  import- 
ing opium  into  the  United  States  con- 
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trary  to  law,  held  certain,  disclosing 
that  the  offense  was  committed  in  the 
United  States;  and  where  indictment 
specified  numerous  acts  as  constituting 
the  offense,  and  charged  the  several 
acts  conjunctively,  conviction  may  be 
had  upon  proof  of  any  one  of  them. 
Shepard  v.  U.  S.,  236  F.  73,  149  O.  C. 
A.   283. 

Presumptions.— While  accused,  at  the 
beginning  of  the  trial,  is  presumed  to 
be  innocent,*  yet  whenever  the  proof 
shows  beyond  a  reasonable  doubt  his 
guilt,  then  the  presumption  of  inno- 
cence disappears  from  the  case.  Shep- 
ard V.  U.  S.,  236  F.  73,  149  O.  C.  A. 
283. 

Despite  construction  of  Etarrison 
Law,  §  8,  held,  that  accused,  though 
he  appeared  to  have  obtained  smoking 
opium  from  a  source  having  no  direct 
connection  with  importation,  is  liable 
under  this  section  and  Gomp.  St,  1916* 
§  8801a,  unless  he  can  rebut  the  pre- 
sumption of  unlawful  importation.  U. 
S.  V.  Ah  Hung  (D.  G.)  243  F.  762. 

EvidencSy^In  prosecution  for  receiv- 
ing and  concealing  smoking  opium  aft- 
er importation,  knowing  it  to  have 
been  imported  in  violation  of  this  sec- 
tion, evidence  held  sufficient  to  warrant 
finding  that  accused  was  in  possession 
of  opium.  Gee  Woe  v.  U.  S.  (O.  O.  A.) 
250  F.  428. 

Instructions.  — In  prosecution  for 
violating  this  section  and  Gomp.  St. 
1916,  §  8801a,  by  concealing,  etc,  smok- 
ing opium,  held,  that  instructions  were 
not  misleading,  as  allowing  jury  to 
convict,  though  accused's  guilt  was  not 
established  beyond  reasonable  doubt. 
Ng  Ghoy  Fong  v.  U.  S.,  245  F.  305,  157 
G.  G.  A.  497,  certiorari  denied  38  S. 
Gt.  190,  245  U.  S.  669,  62  L.  Ed.  539. 
Where  the  court  stated  the  rules  of 
law  as  to  the  credibility  of  witnesses, 
an  instruction  that  they  should  not  ar- 
bitrarily exercise  their  power  to  judge 
witnesses'  credibility,  but  should  ex- 
ercise legal  discretion,  is  not  bad  as 
failing  to  define  that  term;  and,  in 
view  of  other  instructions,  instructions 
authorizing  conviction  upon  drcam- 
stantial   evidence,   urging  the   jury   to 
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afree,  and  defining  reasonable  donbt, 
held  Bot  objectionable.  Shepard  y.  U. 
8.,  236  F.  73,  149  C.  C.  A.  283. 

Verdloti^A  conviction  on  a  charge  of 
bdsf  a  dealer  in  opium  withoat  hay- 
in;  registered,  etc.,  is  not  inconsistent 
with  acquittal  on  charge  of  making 
pardcolar  sale;  for  jury  might  well 
have  believed   that  sale  laid  was  not 


proven,  bnt  that  defendant  was  a  deal- 
er. Gee  Woe  v.  U.  S.  <0.  O.  A.)  250  F. 
428. 

Cited    without    dvflnito    applioatlon, 

American  Nat.  Bank  v.  Commercial 
Nat,  Bank  (O.  0.  A.)  264  F.  249;  U. 
S.  V.  Joseph  Fleming  A  Son  Go.  (D.  O.) 
251  F.  932;  U.  S.  y.  Jin  Fuey  Moy 
(D.  0.)  253  F.  213. 


§  8801a.  (Act  Jan.  17,  1914,  c.  9,  §  3.)     Presumption  and  burden 
of  proof  as  to  time  of  importation. 

See  notes  under  preceding  section. 


CHAPTER  L— PREVENTION  OF  WHITE-SLAVE 

TRAFFIC 


Sec. 


8812.  Definition     of    "intersUte    com- 

merce" and  "foreign  commerce." 

8813.  Transporting  women  for  immoral 

purposes  prohibited. 

8814.  Inducing,  etc.,  transportation  of 


Bee. 

w<Hnan   for   Immoral   purposes 

prohibited* 
8810.  Jurisdiction  of  prosecutions. 
8817.  Statement  by  person  keeping  alien 

woman  for  immoral  purposes. 


§  8812.  (Act  June  25,  1910,  c.  395,  §  1.)     Definition  of  ''interstate 
commerce*'  and  "foreign  commerce." 

CitMl    without    definite    application,      Coyne  y.  U.  S.  (C.  C.  A.)  246  F.  120; 
Yonnfe  v.  tJ.  S.  (O.  O.  A.)  242  F.  788;      U.  S.  y.  Casey  (D.  O.)  247  F.  362. 


§  8813.  (Act  June  25,  1910,  c.  395, 
immoral  purposes  prohibited. 

1.  Validity.— See  U.  S.  y.  Ah  Hung 
(D.  C.)  243  F.  761. 

To  construe  as  applicable  to  transpor- 
tation in  interstate  commerce  of  woman 
onaccompanied  by  expectation  of  pe- 
cuniary gain,  does  not  render  stat- 
ute invalid,  as  in  excess  of  the  con- 
stitutional power  of  Congress  oyer  in- 
terstate commerce.  Caminetti  y.  U. 
S.,  37  S.  Ct  192,  242  U.  S.  470,  61  L. 
Ed.  442.  U  R.  A.  1917F,  502,  Ann. 
Caa.  1917B,  1168,  affirming  judgments 
Diggs  y.  Same,  220  F.  545,  136  O.  C. 
A.  147,  and  Hays  y.  Same,  231  F.  106, 
145  C.  C.  A.  294. 

2.  State  legislation^— There  may  be  a 
conviction  under  White  Slave  Act  June 
25,  1910  (Comp.  St.  1916,  §§  8812- 
8S19),  though  the  offense  proyed  may 
contain  the  elements  of  a  grayer  of- 
fense, cognizable  by  the  state  laws, 
leates  y.  U.  S.  (C.  C.  A.)  254  F.  60. 

Acts  Ark.  1913,  p.  410,  |  5,  penaliz- 
ing transporting  a  female  for  the  pur- 
pose of  prostitution  "into,  through  or 
across**  the  state,  is  not  yoid  as  inter- 
ference with  interstate  commerce,  not- 
^thstanding  federal  acts.  Sisemore  y. 
State  (Ark.)  204  S.  W.  626. 

An  attempted  enticement  of  a  girl 
completed  before  interstate  transporta- 
tion was  commenced  is  intrastate  com- 
merce, not  within  puryiew  of  the  Mann 
Act.  and  therefore  punishable  by  the 
Donlan  Act  (Laws  Mont.  1911,  c.  1). 


§  2.)     Transporting  women  for 

State  y.  Reed,  163  P.  477,  53  Mont. 
292. 

3.  Offenses  denounced.— Transporta- 
tion in  interstate  commerce  of  woman, 
though  unaccompanied  by  expectation 
of  pecuniary  gain,  is  condemned  by 
White  Slaye  Traffic  Act.  Caminetti  y. 
U.  S.,  37  S.  Ct.  192,  242  U.  S.  470,  61 
L.  Ed.  442,  li.  R.  A.  1917F,  502,  Ann. 
Cas.  1917B,  11G8,  affirming  judgments 
Diggs  y.  Same,  220  F.  545,  136  C.  C. 
A.  147,  and  Hays  y.  Same,  231  F.  106, 
145  C.  C.  A.  294. 

The  White  Slave  Act  applies  to  a 
prostitute  who  yoluntarily  consents  to 
acts  of  illicit  relation,  as  well  as  to  a 
"white  slave**  in  the  restricted  mean- 
ing of  those  words.  Hays  y.  U.  S.,  231 
F.  106,  145  C.  C.  A.  294. 

Defendant,  who  enticed  a  girl  from 
one  state  to  another  for  commercial 
immoral  purposes,  held  guilty  of  violat- 
ing the  White  Slave  Traffic  Act,  though 
the  girl  did  not  know  of  the  purpose 
for  which  she  was  intended.  Prdjun  v. 
U.  S.  (C.  C.  A.)  237  F.  799. 

Debauchery  is  not  limited  to  seduc- 
tion, but  includes  exposing  a  woman  to 
influences  tending  to  lead  her  to  sexual 
immorality,  or  intending  her  to  engage 
or  continue  more  or  less  habitually  in 
sexually  immoral  practices;  but  a  man 
who  procured  the  interstate  transpor- 
tation of  a  girl  to  a  place  where  she 
could    await    confinement,    anticipating 
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that  he  would  have  intercourse  with  her 
after  she -left  the  state,  cannot  be  con- 
victed under  the  White  Slave  Act,  if 
such  anticipation  played  no  part  in  in- 
ducing him  to  procure  the  transporta- 
tion. Van  Pelt  v.  U.  S.,  240  F.  346, 
153  C.  C.  A.  272. 

Person  furnishing  money  with  which 
girls  sought  as  inmates  for  house  of 
prostitution  were  transported  from 
Chicago  to  Gary,  Ind.,  waa  guilty  un- 
der White  Slave  Traffic  Act;  but  one 
advancing  or  giving  money  for  taxi 
fare  from  depot  in  Gary  was  not  guilty. 
Heitler  v.  U.  S.,  244  F.  140,  156  C.  C. 
A.  568. 

The  transportation  of  women  from 
the  United  States  to  Mexico,  to  dance 
as  entertainers  in  a  resort  where  liq- 
uor was  sold  and  other  women  engaged 
in  prostitution,  is  a  violation  of  the 
White  Slave  Act  (Comp.  St.  1916,  §§ 
8812-8819),  though  the  contract  with 
the  entertainers  specifically  provided 
that  they  should  not  engage  in  pros- 
titution. Beyer  v.  U.  S.  (0.  C.  A.)  251 
F.  39. 

To  constitute  offenses  under  this  sec- 
tion and  Comp.  St.  1916,  |  8814,  the 
intent  to  subject  the  girl  transported 
to  debauchery  need  not  be  consummat- 
ed by  any  act  of  prostitution  or  de- 
bauchery. U.  S.  V.  Brand  (D.  O.)  229 
F.  847. 

31/2-  Persons  subject  to  act.— Despite 
comity  extended  to  war  vessels  and 
their  commanders,  the  commander  of 
an  interned  German  war  vessel  may  be 
punished  for  violation  of  Mann  Act  oc- 
curring within  United  States.  U.  S. 
V.  Thierichens   (D.  C.)  243  F.  419. 

5.  AocompfloeSi— The  woman  trans- 
ported is  not  an  accomplice.  Hays  y. 
U.  S.,  231  F.  106,  145  C.  C.  A.  294. 

7.  Indictment— Indictment  following 
language  of  statute,  see  §  1691,  note  51, 
ante. 

Counts  in  an  indictment  for  viola- 
tions of  this  section  and  Comp.  St. 
1916,  §  8814,  held  substantially  in  the 
language  of  the  statute,  and  sufficient. 
U.  S.  V.  Brand  (D.  C.)  229  F.  847. 

9.  *^  Variance.— AYhere  indictment 
alleged  commission  of  offense  "on  the 

day    of    September,**    and    proof 

showed  it  occurred  in  latter  part  of  Au- 
gust or  first  of  September,  held,  that 
there  was  no  fatal  variance.  Younge 
V.  U.  S.,  242  F.  788,  155  C.  C.  A.  376, 
certiorari  denied  38  S.  Ct.  13,  245  U. 
S.  056,  62  L.  Ed.  533. 

10.  Witnesses^— Interstate  transpor- 
tation of  wife  for  immoral  purpose  held 
such  a  personal  wrong  against  her  as 
authorizes  her  to  testify.  Pappas  y. 
U.  S.,  241  F.  665,  154  C.  C.  A.  423. 

In  prosecution  for  violation  of  Mann 
Act,  whore  it  ^as  charged  that  accus- 
ed feloniously  induced  his  wife  to  go 
from  one  place  to  another  in  interstate 
commerce  for  purpose  of  prostitution, 
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wife  is  competent  witness.    Denning  v. 
U.  S..  247  F.  463,  159  C.  C.  A.  517. 

In  a  prosecution  for  violating  the 
White  Slave  Act  by  transporting  his 
wife  in  interstate  commerce  for  im- 
moral purposes,  the  wife,  though'  no 
personal  violence  on  her  was  shown,  is 
a  competent  witness  against  accused. 
U.  S.  V.  Bozeman  (D.  C.)  236  F.  432. 

11.  Evidence.  — In  a  prosecution 
against  two  for  violating  the  White 
Slave  Act,  a  statement  in  writing,  made 
by  one  of  those  accused,  was  properly 
received,  though  made  out  of  the  pres- 
ence of  the  other,  where  the  jury 
were  charged  not  to  consider  the  state- 
ment as  against  that  accused  not  mak- 
ing it.  Hays  v.  U.  S.,  2231  F.  106,  146 
C.  C.  A.  294. 

Evidence  that  defendant  had  brought 
other  women  into  the  state  for  the 
purpose  of  prostitution  held  admissible 
to  show  intent.  Kinser  y.  U.  S.,  231 
F.  856,  146  C.  C.  A.  52. 

Where  it  is  proposed  to  introduce  in 
evidence  a  letter,  it  should  be  tendered 
to  opposing  side  for  inspection  as  soon 
as  identified.  Prdjun  v.  U.  S.  (C.  C. 
A.)  237  F.  799. 

Letter  written  by  defendant's  wife, 
against  whom  offense  under  this  act 
was  committed,  was  admissible  to  im- 
peach her  denial  that  she  had  engaged 
in  prostitution,  or  that  her  huskmnd 
had  suggested  it;  and  testimony  of  po- 
lice officer  as  to  conversation  with  wife 
in  rooming  house,  whose  inmates  paid 
fines  as  vagrants,  held  admissible  to 
impeach  her  testimony.  Pappas  v.  U. 
S.,  241  F.  665,  154  C.  O.  A.  423. 

12.  -^  Sufficiency.— Evidence  held 
sufficient  to  authorize  the  jury  to  find 
that  defendant  had  procured  the  inter- 
state  transportation  of  a  girl,   within 

» the  White  Slave  Act.     Van  Pelt  v.  U. 
S.,  240  F.  346,  153  O.  O.  A.  272. 

A  conviction  may  rest  on  the  evidence 
alone  of  a  conspirator  or  accomplice; 
and  testimony  of  shameless  and  de- 
praved witness  held  not  insufficient,  as 
a  matter  of  law,  to  sustain  a  convic- 
tion, where  other  evidence  showed  de- 
fendant's interest  and  motive.  Heitler 
y.  U.  S.,  244  F.  140,  156  O.  O.  A.  568. 

13.  Trial.^-Objection,  made  on  th« 
day  the  case  was  called  for  trial  by  mo- 
tion to  abate  the  prosecution  was  prop- 
erly overruled  as  not  having  been  made 
with  due  promptness.  Benson  ▼.  U. 
S.,  240  F.  413,  153  O.  0.  A.  339. 

Prosecutor's  failure  to  disclose  that 
certain  defendants  had  been  promised 
immunity  and  would  testify  for  the 
government  was  not  prejudicial  to  their 
codefendants,  nor  was  sustaining  of 
peremptory  challenge  to  juror  on  be- 
half of  defendants  promised  immunity, 
and  having  no  real  interest  in  the  de- 
fense, prejudicial  to  their  codefend- 
ants. HeiUer  v.  U.  S.,  244  F.  140,  156 
O.  C.  A.  568. 

14.-^  instructions^^— Conviction  will 
not  be  reversed  because  of  refusal  to 
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instruct  that  certain  teatimony  was 
that  of  accomplices,  to  be  received 
with  caution  and  believed  only  when 
corroborated.  Gaminetti  t.  U.  S.,  87 
S.  Ct  192,  242  U.  8.  470,  61  L.  Ed, 
442,  L.  R.  A.  1917F,  502,  Ann.  Gas, 
1917B,  1168,  affirming  judgments  Digga 
V.  Same,  220  F.  545,  136  G.  G.  A. 
147,  and  Hays  ▼.  Same,  281  F.  106, 145 
C.  C.  A.  294. 


Gharge  that  the  jury  should  consider 
that  the  woman  was  implicated  in  the 
improper  transaction  is  sufficient. 
Hays  T.  U.  S..  231  F.  106,  145  G.  G. 
A.  294. 

Expression  of  the  court's  opinion  as 
to  the  evidence  was  permissible;  the 
jury  being  further  charged  that  they 
were  not  bound  by  the  court's  opinion. 
Beyer  v.  U.  8.  (G.  G.  A.)  251  F.  39. 


§  8814.  (Act  June  25,  1910,  c.  395,  §  3.)     Inducing,  etc.,  transporta- 
tion of  woman  for  immoral  purposes  prohibited. 


See  notes  under  preceding  section. 

Offenses.— This  section  charges  two 
offenses,  transportation  for  sporadic 
immorality  or  debauchery,  and  for  ha- 
bitual indulgence  in  such  offenses;  but 
aecased,  who,  having  invited  a  woman 
io  Fargo,  N.  D.,  to  dine  with  him,  for 
conyenience  had  her  come  to  Moor- 
head,  Minn.,  and  then  returned  with 
her  to  North  Dakota,  where  they  en- 
gaged m  immoral  relations,  held  not 
guilty  of  offense  under  it.  Gillette  ▼. 
U.  S.,  236  F.  215,  149  O.  C.  A.  405. 

Under  this  section,  defendant,  who 
induced  woman  to  travel  from  Cali- 
fornia to  Mexico  to  manage  house  of 
prostitution,  was  guilty.  Simpson  y. 
U.  8.,  245  F.  278,  157  C.  C.  A.  470, 
certiorari  denied  38  S.  Gt  183,  245 
U.  S.  667,  62  L.  Ed.  538. 

IndietmanL— Indictment  for  violatiou 
of  this  section,  in  language  of  statute, 
held  sufficient.     Simpson  v.  U.  S.,  245 


F.  278,  157  G.  G.  A.  470,  certiorari  de- 
nied 38  S.  Gt.  133,  245  U.  S.  667,  62 
L.  Ed.  538. 

Evidence.— Refusal  of  court  to  com- 
pel witness  for  government,  in  prose- 
cution for  violating  White  Slave  Traffic 
Act,  to  state  source  of  complaints  that 
accused  was  running  disorderly  house, 
held  not  error;  witness  admitting  on 
cross-examination  that  his  testimony 
to  that  fact  was  based  on  such  com- 
plaint. Prdjun  V.  U.  S.  (G.  G.  A.)  237 
F.  799. 

Evidence  held  to  support  conviction, 
telegraph  company's  records  of  tele- 
grams sent  by  defendant  held  material, 
and  receiving  secondary  evidence  of 
telegrann  held  not  reversible  error, 
where  latter  was  stricken  out  because 
government  was  unable  to  make  pre- 
liminary proofs.  Simpson  v.  U.  S.,  245 
F.  278,  157  G.  G.  A.  470,  certiorari 
denied  88  S.  Gt.  138,  245  U.  S.  667, 
62  L.  Ed.  538. 


§  8816.  (Act  June  25,  1910,  c.  395,  §  5.)     Jurisdiction  of  prosecu- 
tions. 

Hsw  determined.— Allegation,  in  in-      portation  was  made,  fixes  jurisdiction, 
dictment  for  violation  of  White  Slave      Yeates  ▼.  U.  S.  <G.  G.  A.)  254  F.  60. 
Act  of  the  place  from  which  trans- 

§  8817.  (Act  June  25,  1910,  x.  395^  §  6.)     (2)  Statement  by  person 
keeping  sdien  woman  for  immoral  purposes. 


Venue  ef  offense.— Violations  of  this 
mbdlvision  by  failure  to  file  with  Gom- 
missioner  General  of  Immigration  state- 
ment concerning  such  alien,  held  con>- 
mitted  in  the  District  of  Golumbia 
where  that  official  has  his  office,  and 
not  jnsticiable  elsewhere  on  theory  that 
failure    to    deposit    statement    in    the 


mail  is  the  beginning  of  the ""  offense 
which,  under  Judicial  Gode,  |  42  (Gomp. 
St.  1016,  $  1024),  may  be  prosecuted  in 
district  where  begun  or  completed.  U. 
S.  V.  Lombardo,  36  S.  Gt.  508,  241  U. 
S.  73,  60  L.  Ed.  897,  affirming  order 
(D.  G.)  228  F.  980. 


CHAPTER  M— CHILD  LABOR 


§  8819a.  (Act  Sept.  1,  1916,  c.  432, 

Validlty^Act  Sept.  1,  1916,  cannot 
be  Bnstained  as  a  regulation  of  inter- 
itate  commerce;  nor  can  it  be  sustain- 
^  on  the  theory  that  Gongress  has 
power  to  control  interstate  commjerce 
io  the  shipflient  of  child-made  goods 
becaase  of  the  effect  of  such  goods 
in  states  where  the  evil  of  child  labor 
bas  been  recognized   by  local  legisla- 


§  1.)     Child  Labor  Law. 

tion  and  the  right  to  employ  child  la- 
bor has  been  more  rigorously  restrain- 
ed than  in  the  state  of  production. 
Hammer  v,  Dagenhart,  38  S.  Ct.  529, 
247  U.  S.  251,  62  L.  Ed.  1101,  Ann. 
Gas.  1918E,  724,  leave  to  file  petition 
for  rehearing  granted  38  S.  Gt.  581, 
62  L.  Ed.  1102,  note. 
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TITLE  LVI C— MONOPOLIES  AND  COMBINA- 
TIONS IN  RESTRAINT  OF  TRADE 


Sec.  Sec. 

8820.  Trusts,  etc.,  in  restraint  of  trade,      8835d. 

etc.,  prohibited;  punishment. 

8821.  Persons  monopolizing,  etc.,  trade,       8835e. 

guilty  of  misdemeanor ;  penalty. 

8822.  Trusts,  etc.,  in  Tferritories  or  Dis- 

trict of  Columbia  illegal.  8835f. 

8823.  Jurisdiction  of  courts ;  injunction 

proceedings. 

8825.  Appeals  to  Supreme  Court.  8835g. 

8826.  Depositions  in  suits  in  equity  un- 

der Act  July  2,  1S90,  c.  647. 

8827.  Additional  parties.  8835u. 

8829.  Actions  for  treble  damages. 

8830.  Definition  of  ''person."  8835k. 
8835a.  Words  used  in  act  defined: 

(1)  Antitrust  laws.  8835n. 

8835b.  Discriminations  in  price. 
8835c.  Agreements  not  to  use  competi- 
tor's articles.  8835o. 


Suits  by  persons  injured; 
amount  of  recovery. 

Judgment  by  United  States 
prima  fade  eyidence  in  dam- 
age action;   limitations. 

Labor ;  agricultural,  etc.,  organi- 
zations not  affected  by  anti- 
trust laws. 

Acquisition  by  corporations  of 
stock  of  other  corporations  re- 
stricted. 

Time  of  taking  effect  of  Act 
Oct  15,  1014,  c.  323,  §  10. 

Suits  under  antitrust  laws;  ven- 
ue and  process. 

Jurisdiction  to  restrain  viola- 
tions of  act;  procedure;  ad- 
ditional parties. 

Injunctive  relief. 


§  8820.  (Act  July  2,  1890,  c.  647,  §  1.)     Trusts,  etc.,  in  restraint  of 
trade,  etc.,  prohibited;   punishment 


See  Miami  Cycle  &  Mfg.  Co,  v.  Rob- 
inson (C.  C.  A.)  245  F.  556;  U.  S. 
V.  United  Shoe  Machfnery  Co.  (D.  C.) 
234  F.  127;  U.  S.  v.  Southern  Pac.  Co. 
(D.  C.)  239  F.  998. 

6.  Constitutionality  and  validity— 
Retroaotivo  off  act  w— Neither  a  lease  in 
1885  of  the  lines  of  a  former  lessee  to 
the  former  lessor,  nor  the  substitu- 
tion of  a  new  lease,  making  only  im- 
material changes,  in  1893,  affected  the 
exemption  from  the  Anti-Trust  Act  of 
1890  of  the  relations  existing  between 
the  railroads  prior  to  the  passage  of 
the  act.  U.  S.  v.  Southern  Pac.  Co. 
(D.  C.)  239  F.  998. 

The  Anti-Trust  Act  does  not  apply 
where  there  had  been  a  continuous 
control  by  lease  of  railroads  owned  by 
two  corporations,  two  lines  of  which 
were  naturally  competing,  since  1870. 
and  the  lessee  in  1899  purchased  the 
stock  of  lessor.    Id. 

The  federal  anti-trust  statutes  do  not 
divest  property  interests  vested  before 
their  passage.  Venner  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  164  N.  Y. 
H.  626,  177  App.  Div.  296,  affirming 
judgment  Same  v.  New  York- Cent.  R. 
Co.,  158  N.  Y.  S.  602,  94  Misc.  Rep. 
671. 

1 0.  Stato  or  federal  anti-trust  laws.— 
In  determining  whether  contract  in- 
volving interstate  commerce  is  in  re- 
straint of  trade  or  in  furtherance  of 
monopoly,  the  Sherman  Anti-Trust  Act 
(U.  S.  Comp.  St.  1916,  §  8820  et  seq.), 
and  not  the  state  statutes,  govern. 
Pulpwood  Co.  V.  Green  Bay  Paper  & 
Fiber  Co.    (Wis.)   170  N.  W.  230. 

13.  intorstate  coromoroo— Agroemont 
or  business  affecting  Interstate  com- 
merce.—The  federal  anti-trust  statute 
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has  to  do  with  travel  between  states 
and  nations,  not  between  villages  in 
the  same  state,  or  small  localities  near 
the  boundary  lines.  Venner  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  164 
N.  Y.  S.  626,  177  App.  Div.  296,  affirm- 
ing judgment  Same  v.  New  York  Cent. 
R.  Co.,  158  N.  Y.  S.  602,  94  Misc.  Rep. 
671, 

14.  —  Restraint     of     commerce^ — 

Contracts  or  acts  which  theoretically 
are  attempts  to  monopolize,  and  have 
come  to  be  considered  as  in  restraint 
of  trade,  and  which  unduly  restrain 
commerce,  are  offenses  under  the  stat- 
ute against  monopolies.  U.  S.  v.  Cow- 
eU  (D.  C.)  243  F.  730. 

16.  •«—  Reasonableness  of  restraint. 

— It  is  essential,  in  civil  actions  for 
penalties  under  the  Sherman  Act 
(Comp.  St.  1916,  S§  8220-8823,  8827- 
8830),  that  the  restraint  of  trade  in- 
tended or  accomplished  shall  be  unrea- 
sonable in  extent  or  directly  aimed  at 
interstate  traffic.  McLatchy  v.  King 
(D.  C.)  250  F.  920. 

"Restraint  of  trade"  within  Sherman 
Anti-Trust  Act  (U.  S.  Comp.  St.  1916, 
{  8820  et  seq.)  has  its  common-law 
meaning,  and  embraces  acts,  contracts, 
agreements,  or  combinations  prejudi- 
cial to  public  interests  by  unduly  re- 
stricting competition  or  unduly  ob- 
structing due  course  of  trade.  Pulp- 
wood  Co.  V.  Green  Bay  Paper  &  Fiber 
Co.  (Wis.)  170  N.  W.  230. 

18.  Combination  or  monopolies  un- 
lawful—Interpretation and  oonstniction 
of  aotn— Congress  having  undertaken  by 
the  Anti-Trust  Acts  to  deal  with  mo- 
nopolies affecting  interstate  commerce, 
and  having  conferred  jurisdiction  of 
questioni    arising    thereunder    on    the 
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federal  courts.  In  determining  such 
qaestions  those  courts  exercise  an  in- 
dependent judgment,  unaffected  by  the 
dedrions  of  the  state  courts.  Skaggs 
7.  Kansas  City  Terminal  By.  Go.  (D. 
C.)  233  F.  S27. 
A  "monopoly"  is  a  license  or  privi- 
lege allowed  for  the  sole  deaBng,  mak- 
ing,  or  nsing  of  something  by  one  to 
the  exclusion  of  others.  State  y. 
American  Sugar  Refining  Co.,  71  So. 
137, 138  La,  1005. 

19.  —  Combination  or  conspiracy  of 
two  or  more.— A  violation  of  the  Sher- 
man Act  is  complete,  where  a  conspir- 
acy to  do  acts  in  restraint  of  trade  is 
entered  into,  though  no  overt  act  is 
committed.  U.  S.  v.  Rintelen  (D.  C.) 
233  F.  793;  U.  S.  v.  Bopp  (D.  C.)  237 
F.  283. 

21.  —  Illegality  In  generals— Rule 
of  Board  of  Trade  prohibiting  purchase 
of  grain  "to  arrive"  between  sessions, 
except  at  closing  bid,  held  valid  under 
the  Anti-Trust  Act  in  view  of  its  lim- 
ited operation  and  its  improvement  of 
market  conditions.  Board  of  Trade  of 
City  of  Chicago  v.  U.  S.,  38  S.  Ct.  242, 
^  U.  S.  231,  62  L.  Ed.  683. 

Members  of  the  National  Association 
of  Master  Plumbers,  with  knowledge  of 
its  illegal  purposes  and  methods,  held 
^iity  of  conspiracy  in  restraint  of  in- 
terstate trade  and  commerce,  in  viola- 
tion of  this  section.  Knauer  v.  U.  S., 
237  F.  8,  150  C.  0.  A.  210. 

A  concern  which  is  going  out  of  busi- 
ness as  a  losing  one  may,  without  violat- 
ing the  Sherman  Anti-Trust  Law,  sell 
its  plant  to  its  only  competitor,  instead 
of  scrapping  it;  the  buyer  being  requir- 
ed to  continue  fair  dealing  with  the  pub- 
lic American  Press  Ass'n  v.  U.  S.,  245 
F.  91, 157  C.  C.  A.  387. 

Transaction  whereby  one  of  three  com- 
peting abstract  companies  purchased 
plant  of  one  of  its  competitors  and 
leased  that  of  other  is  not  subject  to  at- 
tack as  creating  monopoly  in  violation 
of  Const  Wash.  art.  12,  §  22;  nor  is 
covenant  of  seller  not  to  engage  in  same 
hosineas  within  certain  area  and  within 
reasonable  time  invalid.  LumbcYmen's 
Trnst  Co.  v.  Title  Ins.&  Inv.  Co.  of  Ta- 
coma,  248  F.  212,  160  O.  C.  A.  290. 

An  agreement  by  a  daughter  to  can- 
cel indebtedness  due  from  her  mother  on 
condition  that  the  latter  should  not  sell 
or  mortgage  her  property,  or  incur  any 
indebtedness  in  excess  of  ^1,000,  is  val- 
id, and  not  subject  to  attack  as  in  re- 
straint of  trade.  Robinson  v.  Thurston, 
248  F.  420,  160  C.  C.  A.  430. 

The  American  Can  Company  in  its 
organization  and  early  methods  held  an 
illegal  combination  in  restraint  of  inter- 
state commerce  in  violation  of  the  Anti- 
Tmst  Act ;  but,  in  view  of  its  later  fair 
methods  and  practices  and  of  certain 
benefits  to  the  trade  arising  therefrom, 
its  dissolution  held  not  conducive  to  the 
public  interest.  U.  S.  v.  American  Can 
Co.  (D.  C.)  230  F.  859. 


Profit-sharing  contracts  made  with 
customers  by  a  manufacturing  combina* 
tion  as  part  of  a  settled  scheme  to  pre- 
vent competition  Iftld  in  restraint  of 
trade ;  and  the  Com  Products  Refining 
Company  held  an  illegal  combination,  in 
violation  cf  this  section  and  Comp.  St. 
1916,  §  8821.  U.  S.  V.  Corn  Products 
Refining  Co.  (D.  C.)  234  F.  964. 

An  association  of  bill  posters  whereby 
monopoly  was  established  held  a  viola- 
tion of  the  Sherman  Act,  though  the  mo- 
nopoly produced  better  conditions  in  the 
business.  U.  S.  v.  Associated  Bill  Post- 
ers (D.  C.)  235  F.  640. 

Members  of  a  retail  lumbermen's  asso- 
ciation held  chargeable  with  conspiracy 
in  restraint  of  interstate  commerce  in 
violation  of  the  Sherman  Anti-Trust 
Act.    U.  S.  V.  Hollis  (D.  C. )  246  F.  611. 

An  unlawful  agx'eement,  which  is  the 
essential  of  the  offense  of  combination 
or  conspiracy  denounced  by  the  Sherman 
Act,  may  be  tacit  as  well  as  expressed, 
and  its  existence  may  be  inferred,  even  in 
criminal  cases,  from  the  conduct  of  the 
parties;  but  to  hold  it  illegal  for  persons 
in  the  same  business  and  trade  organiza- 
tion, after  exchanging  information  and 
views,  to  act  in  the  same  way,  but  in- 
dependently of  each  other,  on  buying, 
selling,  or  prices,  would  unduly  extend 
the  scope  of  the  act  and  cause  much 
confusion.  V.  S.  v.  M.  Piowaty  & 
Sons   (D.  C.)  251  F.  875. 

If  majority  of  members  of  Arkansas 
Actuarial  Bureau,  organized  by  insur- 
ance companies  doing  business  in  Ar- 
kansas to  comply  with  Acts  Ark.  1913, 
p.  675,  should  formulate  rules  as  to  con- 
ditions to  membership  that  would  elimi- 
nate competition  and  create  monopoly 
by  favored  companies,  it  would  be  with- 
in jurisdiction  of  equity  court,  at  in- 
stance of  attorney  general,  or  insurance 
company  injured,  to  restrain  making  or 
enforcement  of  such  rules.  National 
Union  Fire  Ins.  Co.  v.  Dickinson  (Ark.) 
194  S.  W.  254. 

A  contract  or  combination  to  restrict 
trade  or  competition  in  the  supply  or 
price  of  a  commodity  in  common  use 
is  not  criminal,  unless  the  parties  there- 
to have  sufficient  power  to  control  or 
dominate  the  particular  business.  Peo- 
ple V.  Baff  (Gen.  Sess.)  106  N.  Y.  S. 
136,  99  Misc.  Rep.  684,  35  N.  Y.  Cr.  R. 
490. 

Limited  agency  contract,  by  which  the 
Ford  Motor  Company,  patentee,  with- 
holds title  in  its  automobiles,  tlie  agent 
having  the  right  only  to  solicit  purchas- 
ers, and  no  right  to  give  complete  title, 
save  by  bill  of  sale  signed  by  the  com- 
pany, held  not  in  violation  of  the  Sher- 
man Anti-Trust  Law.  Orebaugh  v. 
Neu,  6  Ohio  App.  404. 

A  contract,  providing  for  purchase  by 
defendant  of  its  proportionate  share  of 
the  spruce,  hemlock,  and  balsam  pulp- 
wood  plaintiff  was  able  to  economically 
procure,  was  an  entire'  contract ;  and, 
where  void  as  to  spruce  as  violating  the 
Sherman  Anti-Trust  Act  (U.  S-.  Oomp. 
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St.  1916,  §  8820  et  seq.),  could  not  be 
enforced  as  to  hemlock.  Pulpwood  Co. 
V.  Green  Bay  Paper  &  Fiber  Co.  (Wis.) 
170  N.  W.  230.        » 

22.  —  Intent.— There  can  be  no 
finding  of  ah  attempt  to  monopolize 
without  proof  of  intent.  U.  S.  v.  Qua- 
ker Outs  Co.   (D.  C.)  232  F.  499. 

24.  —  Em|>loy6s.— Apart  from  Sher- 
man Anti-Trust  Act  (U.  S.  Comp. 
St.  1916,  §§  8820-8823,  8827-8830)  and 
Acts  N.  C.  1911,  c.  i03,  prohibiting 
certain  monopolies,  agreements  be- 
tween employers  of  shoe  lasters,  and 
local  branch  of  United  Shoe  Workers 
of  America  which  obligated  employers 
to  hire  only,  or  to  prefer,  union  men, 
so  long  as  union  was  able  to  furnish 
help,  held  valid,  so  that  laster,  ex- 
pelled from  union,  and  therefore  re- 
fused or  discharged  from  employment, 
could  not  complain  against  union.  6ur- 
ley  V.  Woodbury  (N.  C.)  97  S.  E.  754. 

*  28.  —  Price  restrictions  on  resale. 

— Where  commodities  have  passed  into 
the  channels  of  trade  and  are  owned  by 
dealers,  the  validity  of  agreements  to 
control  the  price  to  consumers  is  not 
determined  by  the  circumstance,  wheth- 
er they  were  produced  by  several  manu- 
facturers or  by  one;  and  a  contract 
of  absolute  sale,  in  which  the  pur- 
chaser agrees  to  sell  the  goods  at  regu- 
lar retail  prices  indicated  by  his  ven- 
dor, where  the  entire  product  is  sold 
only  through  similar  contracts,  is  a 
restraint  of  trade  unlawful  as  to  in- 
terstate commerce  under  Anti-Trust 
Act.  Stewart  v.  W.  T.  Rawleigh  Med- 
ical Co.  (Okl.)  159  P.  1187,  L.  R.  A. 
3917A,  1276;  Hunt  v.  W.  T.  Rawleigh 
Medical  Co.   (Okl.)  176  P.  410. 

At  least  subject  to  limitations,  a  sys- 
tem of  contracts  between  manufacturer 
and  dealers  in  connection  with  absolute 
sales  of  its  product,  attempting  to  con- 
trol resale  price,  is  a  restraint  on  trade, 
invalid  at  common  law  and  under  the 
Sherman  Anti-Trust  Act.  Ford  Motor 
Co.  V.  Union  Motor  Sales  Co.,  244  F. 
156,  156  C.  C.  A.  584,  affirming  de- 
cree (D.  C.)  225  F.  373;  Ford  Motor 
Co.  V.  Quinn,  70  Pa.  Super.  Ct.  337. 

Contract  under  which  manufacturer 
of  patented  phonograph  apparatus  re- 
quired retailer  to  maintain  certain  min- 
imum selling  prices  held  void  under  the 
general  law.  Boston  Store  of  Chicago 
V.  American  Graphophone  Co.,  38  S.  Ct. 
257,  246  U.  S.  8,  62  L.  Ed.  551,  Ann. 
Cas.  1918C.  447. 

A  manufacturer  of  products  shipped 
in  interstate  trade  is  not  subject  to 
criminal  prosecution,  under  Sherman 
Anti-Trust  Act,  for  entering  into  a 
combination  in  restraint  of  such  trade, 
because  he  agrees  with  his  customers 
upon  prices,  claimed  by  them  to  be  fair 
and  reasonable,  at  which  the  products 
may  be  resold, 'and  declines  to  sell  to 
those  who  will  not  so  agree.  U.  S.  v. 
Colgate  &  Co.  (D.  C.)  253  F.  522. 
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In  a  retailer's  purchasing  contract 
with  a  wholesaler,  a  provision  that  re- 
tailer sell  goods  so  purchased  at  re- 
tail prices  to  be  fixed  by  the  whole- 
saler is  void.  W.  T.  Rawleigh  Medical 
Co.  V.  Walker  (Ala.  App.)  77  So.  70. 

Act  N.  J.  M^f  ch  16,  1916  (P.  L.  p. 
235),  prohibiting  discrimination  against 
trade- marks,  etc.,  of  a  manufacturer 
by  misrepresentation  or  price  induce- 
ment, is  not  in  violation  of  state  or 
federal  Constitution;  hence  a  notice 
by  manufacturer  of  watches  forbidding 
sale  at  less  than  price  fixed  is  valid. 
Robt.  H.  IngersoU  &  Bro.  v.  Hahne  & 
Co.  (N.  J.  Ch.)  101  A.  1030. 

30.  *^  Exclusive  purchasing  •  ar- 
rangements^—There  is  nothing  intrin- 
sically unlawful  in  two  or  more  per- 
sons appointing  a  common  agent  to 
purchase  a  commodity  which  they  re- 
quire, or  in  giving  such  agent  the  ex- 
clusive right  to  do  their  buying;  such 
arrangement  becoming  unlawful  only 
when  it  injures  the  public  by  unduly  re- 
stricting competition  or  restraining 
trade.  Pulpwood  Co.  v.  Green  Bay  Pa- 
per &  Fiber  Co.  (Wis.)  170  N.  W. 
230. 

31.  — -  Exclusive  selling.— Manufac- 
turers of  lasts,  who  separately  agreed 
with  rubber  company  to  sell  lasts  only 
to  parties  specified  by  it,  held  within 
their  rights,  and  not  liable  under  the 
Sherman  Act.  Hood  Rubber  Co.  v. 
United  States  Rubber  Co.  (D.  Ci  22§ 
F.  583. 

Act  of  dealer  in  poultry  in  refusing 
to  ship  in  any  car  furnished  by  repre- 
sentative of  Eastern  buyers  to  dealers 
and  competitors  was  within  dealer's 
legal  rights;  and,  no  matter  what  mo- 
tive or  reason  prompted  refusal,  it  was 
not  illegal  or  unlawful.  Dye  v.  Car- 
michael  Produce  Co.  (Ind.  App.)  116 
N.  E.  425. 

Where  cigar  dealers  are  threatened 
with  loss  or  injury  in  case  they  sell  ei- 
ther unlabeled  goods  generally  or  such 
goods  when  made  by  a  certain  manu- 
facturer, there  may  be  an  injury  to 
commerce,  an  effort  to  create  a  mo- 
nopoly. Justin  Seubert,  Inc.,  v.  Reiff 
(Sup.)  IB4  N.  Y.  S.  522,  98  Misc.  Rep. 
402. 

Agreement,  obligating  defendant  to 
sell  only  plaintiff's  goods  at  prices  to 
be  fixed  by  plaintiff,  held  invalid  under 
Vernon's  Sayles'  Ann.  Civ.  St.  Tex. 
1014,  art.  7796,  and  this  section,  as  a 
trust.  W.  T.  Rawleigh  Medical  Co.  v. 
Mnyberry  (Tex.  Civ.  App.)  193  S.  W. 
199. 

32.  —  Boycotts,  etc.— An  act  which, 
when  committed  in  concert,  under  cer- 
tain circumstances,  may  cause  such  in- 
jury to  the  public,  or  be  so  unfair, 
that  such  conditions  determine  wheth- 
er it  is  permissible  or  forbidden,  is  a 
secondary  boycott,  which  must  be  held 
to  be  an  unlawful  interference  with 
trade  and  commerce.     Justin  Seubert, 
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Inc.,  7.  Reiflf  (Sup.)  104  N.  Y.  S.  522, 
98  Misc.  Rep.  402. 

34.  -«■  Lease^^Mode  of  leasing  pat- 
ented machines  for  manufacture  of 
shoes  followed  by  the  United  Shoe  Ma- 
chinery Company  held  not  a  violation 
of  Anti-Trust  Act,  showing  attempt 
to  create  monopoly.  U.  S.  v.  United 
Shoe  Machinery  Co.  of  New  Jersey, 
38  S.  Ct  473,  247  U.  S.  32,  62  L.  Ed, 
968,  affirming  decree  (D.  C.)  222  F. 
349.  and  leave  to  file  petition  for  re- 
bearing  granted  38  S.  Ct.  5Sl,  62  L. 
Ed.  970,  note. 

37.  ^  Railroads      In      general.— A 

railroad  and  depot  company  may  law- 
fully exclude  some  hack  men  or  carriers 
of  baggage  from  entering  its  grounds 
or  station  for  the  purpose  of  soliciting 
patronage,  while  it  gives  to  others  the 
exclnsive  privilege  of  doing  so.  Skaggs 
V.  Kansas  City  Terminal  Ry.  Co.  (D. 
C.)  233  P.  827. 

The  settlement  of  the  indebtedness 
of  the  Central  Pacific  Railroad  Com- 
pany to  the  United  States  by  a  com- 
mission appointed  by  Congress;  which 
shall  be  approved  by  the  President, 
held  entitled  to  more  than  ordinary 
weight  as  a  construction  of  the  Anti- 
Tnist  Act  as  not  applying  to  the  re- 
lation between  the  Central  Pacific  and 
the  Southern  Pacific  Railroads;  and 
fact  that  a  lease  of  railroad  lines  was 
not  authorized  by  state  statutes  does 
not  render  it  subject  to  the  Anti-Trust 
Act  U.  S.  V.  Southern  Pac.  Co.  (D. 
C.)  289  F.  998. 

Raiboad  station  platform  being  pri- 
vate property,  the  railroad  may  for  a 
consideration  give  express  company  ez- 
dusive  right  to  do  an  express,  bag- 
^ge,  and  passenger  business  on  and 
from  the  station  platform,  and  such 
contract  does  not  create  a  monopoly. 
Thompson's.  Express  &  Storage  Co.  v. 
Whitemore  (N.  J.  Ch.)  102  A.  692,  88 
N.  J.  Eq.  535. 

The  consolidation  in  1914  of  the  New 
^ork  Central,  Michigan  Central,  and 
I^ke  Shore  systems  was  merely  a 
change  in  form  of  control,  and  did  not 
io  itself  offend  the  federal  anti -trust 
laws,  nor  the  laws  of  the  several  states 
wherein  the  new  consolidated  company 
vag  incorporated.  Venner  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  164  N.  Y.  . 
S.  628,  177  App.  Div.  296,  affirming 
jadgment  Same  v.  New  York  Cent  R. 
Co.  (Sup.)  158  N.  Y.  S.  602,  94  Misc. 
Rep.  671. 

41 Shipowning     combinations.— 

Combination  of  ocean  carriers  to  re- 
Btrain  competition  is  within  Anti-Trust 
Act,  though  formed  in  a  foreign  coun- 
try, when  put  in  operation  in  United 
States  and  affecting  foreign  commerce; 
Md  ocean  carriers  between  New  York 
and  South  African  ports  held  to  have 
violated  Act  July  2,  1890,  against  com- 
binations in  restraint  of  foreign  trade 
by   establishing    uniform    freight    rate 


including  ''primage  charge'*  to  be  re- 
funded to  shippers  who  shipped  exclu- 
sively by  such  lines.  Thomsen  v.  Cay- 
ser,  37  S.  Ct.  353,  243  U.  S.  60,  61 
L.  Ed.  597,  Ann.  Cas.  1917D,  322,  re- 
versing judgment  Union  Castle  Mail  S. 
S.  Co.  V.  Thomsen,  190  F.  536,  lU  C. 
C.  A.  368,  and  190  F.  1022,  Ul  C.  C. 
A.  674. 

42.  -^  Copyrlghts^-Exhibitor  of 
moving  pictures  held  to  have  no  right 
to  publicly  perform  for  profit  copyright- 
ed popular  musical  compositions  of 
members  of  an  association,  without 
consent  of  holder  of  copyright  and 
without  compensation  to  him,  and  to 
rpstrain  such  association  from  inter- 
fering with  his  use  of  music,  printed 
copies  of  which  he  purchased,  such  as- 
sociation not  being  in  restraint  of  trade. 
174th  St.  &  St.  Nicholas  Ave.  Amuse- 
ment Co.  T.  Maxwell  (Sup.)  169  N.  Y. 
S.  895. 

4414-  ^—  Patent Si^Monopoly  given 
inventors  by  the  patent  laws  does  not 
fall  within  Anti-Trust  Act,  and  fact 
that  United  Shoe  Machinery  Company, 
formed  by  consolidation  of  other  compa- 
nies manufacturing  patented  machines 
for  making  of  shoes,  acquired  new  pat- 
ent devices  and  extended  its  business, 
did  not  show  violation  of  this  section 
and  Comp.  St.  1916,  §  8821;  nor  did 
fact  that  it  entered  into  contract  with 
inventor  providing  for  his  assignment 
of  subsequent  inventions.  U.  S.  v. 
United  Shoe  Machinery  Co.  of  New 
Jersey,  38  S.  Ct  473,  247  U.  S.  32,  62 
L.  Ed.  968,  affirming  decree  (D.  C.)  222 
F.  349,  and  leave  to  file  petition  for  re- 
hearing granted  38  S.  Ct.  581,  62  L. 
Ed.    970,    note. 

44I/2-  —  Reolamatlon  proj6Gt.^-The 
contract  entered  into  between  the  Unit- 
ed States  and  the  Pacific  Gas  &  Elec- 
tric Company,  in  connection  with  the 
construction,  operation  and  mainte- 
nance of  the  Salt  River  reclamation 
project,  neither  violates  the  provisions 
of  the  anti-trust  law  of  July  2,  1890 
(Comp.  St.  1916,  §§  8820-^830),  nor 
the  provision  of  the  act  of  April  16, 
1906  (Comp.  St.  1916,  |  4719),  which, 
in  authorizing  the  Secretary  of  the  In- 
terior to  lease  surplus  power  derived 
from  reclamation  projects,  provides 
that  preference  shall  be  given  to  mu- 
nicipal uses.     30  Op.  Atty.  Gen.  197. 

443^.  ....«  Trading  stamps.— A  con- 
tract relating  to  trading  stamps  held 
not  to  come  within  the  terms  of  the 
federal  Anti-Trust  Acts,  as  such  con- 
tracts do  not  concern  the  buying  and  ' 
selling  of  articles  of  general  commerce. 
Sperry  &  Hutchinson  Co.  v.  McKelvey 
Hughes    Co.,  64   Pa.    Super.   Ct.   57. 

46.  Corporation  control^Consolida- 
tlon.— The  union  in  one  corporation  of 
a  number  of  others,  each  of  which  had 
been  engaged  in  manufacture  of  pat- 
ented noncompetiiig  machines,  which 
were  used  successively  in  manufactur- 
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ing  business,  is  not  combination  in  re- 
straint of  trade,  in  violation  of  this 
section.  U.  S.  v.  United  Shoe  Machin- 
ery Co.  of  New  Jersey,  38  S.  Ct.  473, 
247  U.  S.  32,  62  I/.  Ed.  968^  affirming 
decree  (D.  C.)  222  F.  349,  and  leave  to 
file  petition  for  rehearing  granted  38 
S.  Ct.  581,  62  L.  Ed.  970,  note. 

48.  —  Ownership  of  stock  of  ono 
xsorporation  by  another.^-Combination 
through  stock  ownership  is  within  the 
scope  of  the  federal  statute.  Venner 
V.  New  York  Cent.  &  H.  R.  B.  Co. 
(Sup.)  164  N.  Y.  S.  626,  177  App.  Div. 
296,  affirming  judgment  Same  v.  New 
York  Cent.  R.  Co.,  158  N.  Y.  S.  602, 
94  Misc.  Rep.  671. 

52.  —  Bonefit  to  publfCw— A  produc- 
er is  entitled,  under  this  section,  to 
protection  against  combinations  which 
unreasonably  depress  the  price  of  his 
commodity,  although  general  public  may 
to  some  extent  be  benefited  by  the  de- 
pression. Pulpwood  Co.  V.  Green  Bay 
Paper  &  Fiber  Co.  (Wis.)  170  N.  W. 
230. 

56.  — —  No  total  dostruotlon.— It  is 
no  defense,  in  action  for  violation  of 
Anti-Trust  Act,  that  defendants,  who 
were  charged  with  forming  combination 
in  restraint  of  trade,  left  limited  field 
open  to  competition.  U.  S.  v.  United 
Shoe  Machinery  Co.  of  New  Jersey,  38 
S.  Ct.  473,  247  U.  S.  32,  62  L.  Ed. 
968,  affirming  decree  (D.  C.)  222  F. 
349,  and  leave  to  file  petition  for  re- 
hearing granted  38  S.  Ct.  581,  62  L. 
Ed.  970,  note. 

571/2.  —  LacheSi— Where  formation 
of  corporation  by  consolidation  of  num- 
ber of  other  companies  manufacturing 
patented  noncompeting  machinery  was 
not  attacked  for  number  of  years,  held, 
in  view  ofl  dissolution  subsequently 
sought  on  ground  that  it  was  organized 
in  violation  of  Anti-Trust  Act,  long 
delay  should  be  considered  in  refuta- 
tion of  deferred  charges.  U.  S.  v. 
United  Shoe  Machinery  Co.  of  New 
Jersey,  38  S.  Ct.  473,  247  U.  S.  32,  62 
L.  Ed.  968,  affirming  decree  (D.  C.) 
222  F.  349,  and  leave  to  file  petition 
for  rehearing  granted  38  S.  Ct.  581,  62 
li.  Ed.  970,  note. 

58.  Illegality  of  oomblnation  as  de- 
fense, objection,  or  set-off— In  general. 
—In  proceeding  before  Commission  to 
require  trunk  lines  to  absorb  charges 
of  terminal  railway  on  ground  of  dis- 
crimination as  trunk  lines  continued  to 
absorb  charges  of  terminal  associa- 
tion, stock  of  which  they  owned,  ter- 
minal railway  and  shippers  served  by  it, 
having  sought  no  special  relief  because 
of  Anti-Trust  Act  July  2,  1890,  are  only 
entitled  to  have  Commission  consider 
as  circumstance  bearing  on  question  of 
discrimination  that  terminal  association 
had  been  adjudicated  combination  in 
restraint  of  interstate  commerce.  Man- 
ufacturers' Ry.  Co.  T.  U.  S.,  38  S.  Ct. 
383,  246  U.  S.  457,  62  L,  Ed.  831. 
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At  common  law  an  action  could  be 
maintained  on  an  agreement  in  re- 
straint of  trade  by  one  whom  it  was 
maliciously  intended  to  injure.  Corn 
Exchange  of  Buffalo  v.  Patterson,  238 
F.  549,  151  C.  C.  A.  485. 

Minority  shareholders  of  company 
owning  copper  mining  property  held  not 
entitled  to  attack  sale  of  the  property 
to  defendant,  on  ground  that  defendant 
was  attempting  to  acquire  a  monopoly 
of  copper  mining  business  in  violation 
of  Sherman  Anti-Trust  Act.  Geddes 
V.  Anaconda  Copper  Mining  Co.,  245 
F.  225,  157  C.  C.  A.  417,  affirming  de- 
cree (D.  C.)  222  F.  129. 

59.  ...-.  Proceedings  to  carry  out 
combination  contracts  or  purposes  or 
to  assert  rights  based  on  the  combi- 
natlon.~Where  criminal  combination  is 
made  or  criminal  enterprise  is  under- 
taken by  two  parties,  and  either  par- 
ty violates  agreement  with  injury  to 
other,  law  will  give  injured  party  no 
redress,  but  leave  him  in  condition  it 
found  hdra.  Bluefields  S.  S.  Co.  v.  Unit- 
ed Fruit  Co.,  243  F.  1,  155  C.  C.  A. 
531. 

The  defense  that  a  contract  violates 
Anti-Trust  Act  July  2, 1890,  may  be  set 
up  by  a  private  individual  sued  thereon. 
Stewart  v.  W.  T.  Rawleigh  Medical  Co. 
(Okl.)  159  P.  1187,  L.  R.  A.  1917A. 
1276. 

61.  —  In  recovering  price  of  goods 
or  servlceSi^A  contract  by  an  owner 
to  sell  wheat  is  not*  invalid  because  he 
had  knowledge  that  it  was  to  be  -used 
in  fulfillment  of  an  agreement  which 
was  illegal,  as  in  restraint  of  trade, 
where  he  was  not  a  party  to  such  agree- 
ment; but  notes  given  in  carrying  out 
an  agreement,  illegal  as  in  restraint  of 
trade,  are  invalid  and  unenforceable. 
Lane  v.  Leiter,  237  F.  149,  150  C  C. 
A.  295. 

Where  a  buyer,  after  a  sales  agree- 
ment was  signed,  but  before  goods  were 
shipped,  impliedly  agreed  not  to  sell 
outside  a  certain  territory  and  to  devote 
all  his  time  to  business,  such  agree- 
ment rendered  sale  void  under  Anti- 
Trust  Law  and  precludes  recovery  of 
purchase  price.  Whisenant  v.  Shores- 
Mueller  Co.  (Tex.  Civ.  App.)  191  S.  W. 
1175.      . 

•  62.  —  In  suit  for  Infringement  of 
patent  or  trade- mark.— A  suit  for  in- 
fringement of  trade -mark  and  unfair 
competition  cannot  be  defended  on  the 
ground  that  complainant  has  violated 
the  anti-trust  laws.  O.  &  W.  Thum 
Co.  V.  Dickinson,  245  F.  609,  158  C.  0. 
A.  37,  certiorari  denied  Dickinson  v. 
O,  &  W.  Thum  Co.,  38  S.  Ct.  334,  62  L. 
Ed.  928;  O.  &  W.  Thum  Co.  v.  A.  K. 
Ackerman  Co.,  245  F.  609,  158  C.  C. 
A.  37,  certiorari  denied  A.  K.  Ackerman 
Co.  V.  O.  &  W.  Thum  Co.,  38  S.  Ct. 
334.  62  L.  Ed.  928. 

The  invalidity  of  contracts  by  which 
the  owner  of  a  trade-mark  granted  the 
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exdosiTe  right  to  bottle  the  beverage 
does  not  affect  the  owner*  e  right  to 
prevent  the  sale  of  the  beverage  under 
the  trade-mark  by  one  who  bottled  it 
withont  conaent.  Coca-Cola  Co.  t. 
Bennett,  238  F.  513,  151  C.  C.  A.  449, 
reyersing  decree    (D.  C.)   225  F.  429. 

71.  Indictmenta— SufnoiORcy    In    gon* 

ereJ^— An  indictment  for  conspiracy  in 
restramt  of  trade  under  this  section 
need  not  aver  that  defendants  were  en- 
gaged in  interstate  commerce,  nor  the 
doing  of  an  overt  act,  nor  that  the  con- 
spiracy was  successful.  Knauer  v.  U. 
S.,  237  F.  8,  150  C.  C.  ^.  210. 

An  indictment  charging  a  conspirficy, 
in  Tiolation  of  this  section,  to  inter- 
fere with  commerce  between  American 
manafacturers  of  war  munitions  and 
the  conntries  of  Great  Britain,  France, 
Russia,  and  Italy,  held  to  charge  an 
offense.  U.  S.  v.  Rintelen  (D.  C.)  233 
F.  793. 

Indictment  for  combining  and  en- 
gaging in  monopoly  in  restraint  of  in- 
terstate commerce  held  sufficient.  U. 
a.  T.  CoweU  (D.  C.)  243  F.  730. 

An  indictment  against  a  manufactur- 
er alone,  charging  a  combination  in  re- 
straint of  trade  in  violation  of  Sher- 
man Anti-Trust  Act,  which  averred  only 
that  defendant  required  its  customers, 
to  wham  it  sold  its  products,  individual- 
ly and  not  collectively,  to  sell  at  estab- 
lished prices,  not  alleged  to  be  unrea- 
sonable, and  refused  to  sell  to  custom- 
ers who  would  not  so  agree,  which  did 
not  charge  that  defendant  had  or  at- 
tempted to  acquire  a  monopoly,  that  it 
retained  any  control  over  the  purchas- 
ers, or  the  goods  after  their  sale,  or 
any  interest  therein,  or  the  right  to 
control  the  disposition  of  the  same,  or 
that  there  was  any  combination  or 
agreement  between  the  customers 
themselves,  held  not  to  charge  an  of- 
fense. U.  S.  V.  Colgate  &  Co.  (D.  C.) 
253  P.  622. 

72.  — -  Place  of  offenses-Objection 
that  no  venue  was  laid  in  indictment 
for  combining  and  engaging  in  monopoly 
in  restraint  .of  interstate  commerce, 
held  without  merit.  U.  S.  v.  CoweU  (D. 
C.)  243  F.  730. 

73.  —  Time  of  offense^p-Indict- 
ment  for  combining  and  engaging  in 
monopoly  in  restraint  of  interstate 
commerce  held  to  sufficiently  allege 
the  time  of  the  offense  by  alleging  that 
the  parties  were  engaged  in  the  un- 
lawful combination  or  contract  between 
specified  dates.  United  States  v.  Cow- 
eU (D.  0.)  243  F.  730. 

77.  —  Means  or  methoils.— An  in- 
dictment charging  that  defendants,  with 
certain  other  members  of  an  associa- 
tion, unlawfully  entered  into  a  com- 
bination in  restraint  of  trade,  to  be 
brought  about  by  a  concerted  plan,  held, 
despite  the  use  of  the  word  "concerted," 
which  unquestionably  often  indicates  an 
agreement,  not  to  charge  an  unlawful 


agreement,  which  la  the  essence  of  the 
offense  of  conspiracy  under  the  Sher- 
man Act.  U.  S.  V.  M.  Piowaty  &  Sons 
<D.  C.)  251  F.  376. 

78.  —  Feets  end  eonduslone-^Lan- 
guage  of  statute^— An  indictment  for 
combining  and  engaging  in  a  monopoly 
in  restraint  of  interstate  trade  and  com- 
merce must  give  particulars,  and  not 
rely  simply  on  the  words  of  the  stat- 
ute. U.  S.  T.  CoweU  (D.  C.)  243  F. 
730. 

79.  — «*  Vagueneee»  Indeflnlteness, 
and  unoertalnty^— An  indictment  for 
combination  in  restraint  of  trade, 
which  charged  generally  that  defend- 
ant, a  manufacturer,  entered  into  agree- 
ments with  customers  to  whom  it  sold 
its  products  to  maintain  prices,  but 
which  did  not  join  such  customers,  nor 
aver  that  their  names  were  unknown, 
nor  set  out  any  particular  transaction, 
held  too  general  and  insufficient.  U. 
S.  V.  Colgate  &  Co.  (D.  C.)  253  F. 
522. 

80.  *^  Overt  aot.— Indictment  for 
combining  and  engaging  in  monopoly  in 
restraint  of  interstate  commerce  need 
only  charge  the  combination  or  con- 
tract, and  need  not  set  out  any  overt 
act.  U.  S.  V.  CoweU  (D.  C.)  243  F. 
730. 

83.  *^  Connection  of  defendants.— 
An  indictment  charging  a  combination 
and  conspiracy  to  monopoUze  the  trade 
in  Northern  onions,  in  violation  of  the 
Sherman  Act,  etc.,  held  sufficient  to 
charge  that  defendants  acted  jointly  and 
by  agreement,  though  not  expressly  so 
stating.  U.  S.  v.  M.  Piowaty  Sc  Sons 
<D.  C.)  251  F.  375. 

95.  Evidence— Admissibility.— On  the 
trial  of  members  of  an  association 
charged  with  criminal  conspiracy  in 
restraint  of  trade,  in  violation  of  this 
section,  official  proceedings  of  the  -as- 
sociation held  admissible.  Knauer  v. 
U.  S.,  237  F.  8.  150  O.  C.  A.  210. 

Where  contract  shows  some  restric- 
tion of  competition  or  some  obstruction 
of  trade,  but  does  not  show  whether 
the  same  is  undue  or  unreasonable,  re- 
sort must  be  had  to  evidence  outside 
the  contract  to  ascertain  whether  con- 
tract is  in  violation  of  Sherman  Anti- 
Trust  Act.  Pulpwood  Co.  V.  Green  Bay 
Paper  &  Fiber  Co.  (Wis.)  170  N.  W. 
230. 

Cited  without  definite  application. 
Cropper  v.  Davis  (C.  C.  A.)  243  F. 
310;  Lumbermen's  Trust  Co.  v.  Title 
Ins.  &  Inv.  Co.  of  Tacoma  (C.  C.  A.) 
248  F.  212;  General  FUm  Co.  v.  Samp- 
liner  (C.  C.  A.)  252  F.  443;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Weeks  (C.  C.  A.) 
254  F.  513;  Sampliner  v.  Motion  Pic- 
ture Patents  Co.  (D.  C.)  243  F.  277; 
Wagner  Electric  Mfg.  Co.  v.  District 
Lodge  No.  9,  International  Ass'n  of 
Machinists  (D.  C.)  2.52  F.  597;  Pressed 
Steel  Car  Co.  v.  Union  Pac.  R.  Co. 
(D.  C.)  254  F.  316. 
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§  8821.  (Act  July  2,  1890,  c.  647,  §  2.)     Persons  monopolizing,  etc., 
trade,  guilty  of  misdemeanor;  penalty. 


See  U.  S.  v.  United  Shoe  Machinery 
Co.  (D.  C.)  234  F.  127;  notes  under 
preceding  section. 

Purchasing  agency.— The  power  to 
raise  or  lower  prices,  being  a  monopo- 
ly projiibited  by  this  section,  is  a  pub- 
lic injury,  regardless  of  whether  there 
may  be  a  temporary  benefit  therefrom, 
and  the  producer  is  entitled  to  protec- 
tion against  combinations  which  de- 
stroy, or  attempt  to  destroy,  the  com- 
petitive market  for  the  product,  and 
compel  him  to  sell,  if  at  all,  to  a  sing]e 
concern  at  a  price  fixed  by  that  con- 
cern. Pulpwood  Co.  V.  Green  Bay  Pa- 
per &  Fiber  Co.  (Wis.)  170  N.  W.  230. 

Combination  of  three  pulpwoo?  sup- 
ply agencies,  supplying  about  three- 
fourths  of  pulpwood  production  in  cer- 
tain territory,  dividing  territory  be- 
tween themselves,  fixing  price,  having 
similar   contracts    with    their   patrons. 


having  similar  contracts  with  produc- 
ers, whereby  producer  agreed  not  to 
sell  pulpwood  elsewhere  until  contract 
had  been  fulfilled  and  all  pulpwood  de- 
livered and  accepted,  and  controlling 
pulpwood  market,  so  that  producers  had 
no  competitive  market,  held  a  monopoly 
within  this  section,  although  result  may 
have  been  beneficial  to  producers.     Id. 

A  contract  whereby  one  of  such 
agents  was  made  exclusive  purchasing 
agent  for  certain  paper  mill  under 
agreement  whereby  mill  was  to  take  its 
proportionate  share  of  pulpwood,  agent 
was  able  to  purchase  economically  dur- 
ing a  season,  and  to  pay  its  pro  rata 
share  of  cost  thereof  and  of  any  loss  in- 
curred, being  in  furtherance  of  such 
monopoly,  was  void.    Id. 

Cited  without  definite  appiieation. 
Cropper  v.  Davis,  (C.  C.  A.)  243  F. 
310. 


§  8822.  (Act  July  2,  1890,  c.  647,  §  3.)     Trusts,  etc.,  in  Territories 
or  District  of  Columbia  illegal. 

Cited  without  definite  application, 
Cropper  v.  Davis  (C.  C.  A.)  243  F. 
310. 


§  8823.  (Act  July  2,  1890,  c.  647, 
junction  proceedings. 

2.  Juii8dlction.^Jurisdiction  of  state 
courts,  see  notes  under  Const  art.  3, 
{  1,  post. 

31/2.  Violations  of  state  statute- 
Federal  Supreme  Court  will  not  hold 
that  devices  of  labor  unions  to  prevent 
by  concerted  action  use  of  nonunion 
materials  may  be  made  ground  of  an 
injunction  under  New'  York  anti-trust 
laws,  in  absence  of  decision  of  the  high- 
est state  court  to  that  effect.  Paine 
Lumber  Co.  v.  Neal,  37  S.  Ct.  718,  244 
U.  S.  459,  61  L.  Ed.  1256,  affirming 
decree  214  F.  82,  130  C.  C,  A.  522. 

5.  Bill.— In  suit  to  enjoin  Board  of 
Trade  from  enforcing  a  rule  as  in  viola- 
tion of  the  Anti-Trust  Law,  court  held 
to  have  erred  in  'striking  allegations 
concerning  history  and  purpose  of  rule, 
and  in  excluding  evidence  on  that  sub- 
ject. Board  of  Trade  of  City  of  Chi- 
cago V.  U.  S.,  38  S.  Ct.  242,  246  U.  S. 
231,  62  L.  Ed.  683.     . 

51/2.  Who  may  bring  suit.— Concerted 
action  to  prevent  use  of  nonunion-made 
materials  manufactured  in  other  states, 
even  if  violation  of  Sherman  Anti- 
Trust  Act,  may  not  be  enjoined,  under 
this  section,  at  instance  of  private 
party.  Paine  Lumber  Co.  v.  Ncal,  37 
S.  Ct.  718,  244  U.  S.  450,  61  L.  Ed. 
1256,  affirming  decree  214  F.  82,  130  C. 
C.  A.  522. 

No  one  other  than  a  United  States 
attorney  may  bring  suit  authorized  by 
this  section.     Venner   v.  Pennsylvania 

(1840) 


§  4.)  Jurisdiction  of  courts ;  in- 
Steel  Co.  of  New  Jersey  (D.  0.)  250 
F.  292. 

10.  Evidence— 8ufflolency^-In  suit  to 
dissolve  United  Shoe  Machinery  Com- 
pany, formed  by  consolidation  of  num- 
ber of  companies  each  engaged  in  mak- 
ing patented  machines  for  manufac- 
ture of  shoes,  on  ground  that  it  was 
combination  restraining  trade,  finding 
of  trial  court  that  constituent  compa- 
nies were  not  in  competition  held  war- 
ranted by  evidence,  despite  circulars  is- 
sued by  constituent  company  and  Unit- 
ed Company  relative  to  consolidation. 
U.  S.  V.  United  Shoe  Machinery  Co.  of 
New  Jersey,  38  S.  Ct  473,  247  U.  S. 
82,  62  L.  Ed.  068,  affirming  decree  (D. 
C.)  222  F.  3494  and  leave  to  file  petition 
for  rehearing  granted  38  S.  Ct  581,  62 
L.  Ed.  970,  note. 

In  a  suit  for  an  injunction,  evidence 
held  not  to  show  that  a  monopoly  in 
fact  was  created  by  the  purchase  of  a 
competitor's  business.  U.  S.  v.  Qua- 
ker Oats  Co.  (D.  C.)  232  P.  499. 

In  a  suit  to  undo  the  consolidation  of 
New  York  Central  and  Lake  Shore  sys- 
tems, held,  that  the  evidence  did  -  not 
show  a  violation  of  the  Sherman  Act  by 
restraint  of  trade  or  monopoly  of 
transportation.  Venner  v.  New  York 
Cent.  R.  Co.  (Sup.)  158  N.  Y.  S.  602. 
94  Misc.  Rep.  671. 

l2'/2.  Laches.— Where  acts  in  fur- 
therance of  illegal  monopoly  were  com- 
mitted just  prior  to  filing  of  bill,  and 


Tit.  56o) 


MONOPOLIES  AND  COMBINATIONS 


§  8829 


defendants  had  been  apprised  that 
their  methods  of  basiness  were  deem- 
ed unlawful,  doctrine  of  laches  held  in- 
applicable. U.  S.  y.  Eastman  Kodak 
Co.  of  New  York  (D.  C.)  230  F.  522, 
entering  final  decree  (D.  C.)  226  F. 
62. 

19.  Relief  grantei^Dlasoltttioii  of 
eoBblnitian^— Plan  for  abrogation  of  il- 
legal monopoly,  not  providing  for  sep- 
aration of  business  of  manufacturing 
various  units  of  manufacture,  held  not 
satiafactory,  though  some  of  such  units 
were  fairly  noncompeting,  but  proposed 
final  decree  in  favor  of  government 
held  satisfactory.  U.  S.  v.  Eastman 
Kodak  Co.  of  New  York  (D.  C.)  230  F. 
522,  entering  final  decree  (D.  C.)  226 
F.  62. 

The  American  Can  Company  in  its 
organization  and  early  methods  held  an 
illegal  combination  in  restraint  of  in- 
terstate commerce  in  violation  of  the 
Anti-Trust  Act;  but,  in  view  of  its  lat- 
er fair  methods  and  practices  and  of 

§8825.  (Act  Feb.  11,  1903,  c.  544, 

• 

Moot  quMtloii.^An  appeal  from  a  de- 
cree presenting  the  question  whether 
Anti-Trust  Act  was  violated  by  combi- 
nation of  steamship  companies  to  mo- 
nopolize ocean  carriage,  presents  a  moot 
question  by  reason  of  European  War. 
U.  S.  V.  American-Asiatic  S.  S.  Co.,  37 


certain  benefits  to  the  trade  arising 
therefrom,  its  dissolution  held  not  con- 
ducive to  the  public  interest.  U.  S.  v. 
American  Can  Co.  (D.  C.)  230  F.  859. 
Objections  to  the  dissolution  of  an 
illegal  combination  in  restraint  of  in- 
terstate trade  considered,  but  dissolu- 
tion decree,  where  combination  had  per- 
sistently through  a  course  of  years  ex- 
ercised its  power  unfairly  to  prevent 
competition.  U.  S.  v.  Corn  Products 
Refining  Co.   (D.  C.)   234  F.  964. 

23.  Scope  of  decree^— In  a  suit  to  ab- 
rogate an  illegal  monopoly  in  photo- 
graphic supplies,  in  which  it  had  been 
determined  that  the  government  was 
entitled  to  a  decree  in  its  favor,  pro- 
posed final  decree  held  proper.  U.  S. 
V.  Eastman  Kodak  Co.  of  New  York 
(D.  C.)   230  F.  522. 

Cited  without  definite  application, 
qropper  v.  Davis  (C.  C.  A.)  243  F. 
310;  Duplex  Printing  Press  Co.  v. 
Deering  (C.  C.  A.)  252  F.  722. 

§  2.)    Appeals  to  Supreme  Court. 

S.  Ct.  233.  242  U.  S.  537,  61  L.  Ed. 
479,  reversing  decree  (D.  C.)  Same  v. 
Prince  Line,  220  F.  230. 

Cited  without  definite  applleatlen, 
Cropper  v.  Davie    (C.  O.  A.)   243  F. 

310.   . 


§  8826.  (Act  March  3,  1913,  c.  114.)     Depositions  in  suits  in  equity 

under  Act  July  2,  1890,  c.  647. 

Cited  without  definite  applioatlon, 
Cropper  v.  Davis  (C.  O.  A.)  243  F. 
310. 

§  8827.  (Act  July  2,  1890,  c.  647,  §  5.)     Additional  parties. 

Cited  without  definite  application,  (C.  C.  A.)  252  F.  443;  Pressed  Steel 
Cropper  v.  Davis  (C.  C.  A.)  243  F.  Car  Co.  v.  Union  Pac.  R.  Co.  (D.  0.) 
310;    General   FVLm   Co.   v.   Sampliner      264  F.  316. 


§  8829.  (Act  July  2,  1890,  c.  647,  § 

2.  Nature  of  aetlon^— Action  under 
this  section  is  one  for  personal  wrong, 
a^d  sounds  in  tort.  Imperial  Film 
Exch.  V.  General  Film  Co.  (D.  C.) 
244  F.  985. 

This  section  applies  only  to  actions 
at  law.  Venner  v.  Pennsylvania  Steel 
Co.  of  New  Jersey  (D.  C.)  250  F.  292. 

2'/2.  —  Assignment.— A  right  of  ac- 
tion for  property  injuries,  based  on  a 
violation  of  the  Sherman  Act  and 
brought  under  this  section,  is  assign- 
able; the  action  being  a  civil  action, 
which  could  be  assigned  at  common 
^w.  United  Copper  Securities  Co.  v. 
Amalgamated  Copper  Co.,  232  F.  574, 
146  C.  C.  A.  532. 

4.  Elements  of  cause  of  aotlon— Vio- 
'atlon  of  acti^Mere  existence  of  de- 
fendant's power  as  it  was  when  plaintiff 
was  created  does  not  avail  plaintiff  un- 
der this  section.    Buckeye  towder  Co. 

Supp.U.S.C0MP.'19— 116 


7.)     Actions  for  treble  damages. 

V.  E.  I.  Du  Pont  de  Nemours  Powder 
Co.,  39  8.  Ct.  38,  63  L.  Ed.  — . 

Complainant,  who  shows  no  injury 
to  himself  other  than  as  a  member  of 
the  general  public,  held  not  entitled  to 
maintain  suit  for  violation  of  Sherman 
Anti-Trust  Act.  Ketchum  v.  Denver 
&  R.  G.  R.  Co.,  248  F.  106,  160  C.  C. 
A.  246. 

Contracts  whereby  monopoly  was  ob- 
tained held  not  outside  the  scope  of  the 
Sherman  Act,  as  affecting  a  party, 
though  purchases  by  him,  prevented 
by  the  restraint  of  trade,  would  have 
been  intrastate  transactions.  Hood 
Rubber  Co.  v.  United  Staties  Rubber 
Co.  (D.  C.)  229  F.  583. 

Where  illegal  and  unfair  business 
practices  were  committed  as  part  of 
plan  to  monopolize  trade,  held,  that 
one  against  whom  they  were  commit- 
ted had  a  right  of  action  for  damages 
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under  th'e  Sherman  Act.  American 
Steel  Co.  V.  American  Steel  &  Wire  Go. 
(D.  C.)  244  F.  300. 

5.  *—  Injury  or  damages  suffered^— 

Shippers  compelled  to  pay  an  anrea- 
sonable  freigrht  rate  because  of  combi- 
nation of  ocean  carriers  contrary  to 
Anti-Trust  Act,  have  suffered  damages 
within  this  section.  Thomsen  y.  Gay- 
ser,  37  S.  Ct.  353,  243  U.  S.  66,  61  K 
Ed.  597,  Ann.  Gas.  1917D,  322,  re- 
versing judgment  Union  Gastle  Mail  S. 
S.  Co.  V.  Thomsen,  190  F.  536,  111  C. 
G.  A.  368,  and  190  F.  1022,  111  G.  G. 
A.  674. 

51/2.  ...-.  Interstate    oommerce.— See 

note  16  under  this  section. 

In  action  under  this  section  it  is  im- 
material that  the  person  injured  was 
not  engaged  in  interstate  commerce; 
it  being  sufficient  if  such  person  was 
directly  affected.  United  Copper  Se- 
curities Go.  V.  Amalgamated  Copper 
Co.,  232  F.  574,  146  C.  C.  A.  532. 

That  plaintiff  was  not  actually  en- 
gaged in  interstate  commerce  held 
not  a  defense,  where  he  was  prevented 
from  so  engaging  by  the  acts  of  de- 
fendants; and  that  the  alleged  unlaw- 
ful acts  of  defendants  did  not  relate 
directly  to  interstate  commerce  is  not 
a  defense,  where  it  was  their  purpose 
to  restrain  such  commerce  and  that  was 
their  necessary,  although  indirect,  ef- 
fect. Dowd  V.  United  Mine  Workers 
of  America,  235  F.  1,  148  C.  C.  A.  495. 

7.  Limitation  of  action.— In  action 
under  Sherman  Act,  statute  of  limita- 
tions where  action  is  brought  governs; 
and  cause  of  action  accrues  when  dam- 
age occurred.  Bluefields  S.  S.  Co.  v. 
United  Fruit  Co.,  243  F.  1,  155  G.  G. 
A.  531. 

9.  Parties  plaintiffs— Where,  on  dis- 
solution of  corporation,  state  court  ap- 
pointed trustee,  who  was  in  all  re- 
spects equivalent  of  assignee,  such 
trustee  may  be  substituted  as  plaintiff 
in  action  previously  instituted  by  cor- 
poration to  recover  treble  damages,  un- 
der this  section.  Imperial  Film  Exch. 
V.  General  Film  Co.  (D.  G.)  244  F. 
985. 

10.  — —  Suit  for  corporation  by 
stocicholder  or  oreditorw— Stockholder  in 
corporation,  alleged  to  have  a  cause  of 
action  in  damages  tor  violation  .of 
Sherman  Anti -Trust  Act  may  not 
sue  to  recover  damages  in  right  of  cor- 
poration on  its  refusal,  where  there  is 
no  claim  that  the  corporation  is  in  con- 
trol of  wrongdoers,  or  that  directors 
hav&  been  guilty  of  misconduct.  Unit- 
ed Copper  Securities  Co.  v.  Amalga- 
mated Copper  Co.,  37  S.  Ct.  509,  244 
U.  S.  261,  61  L.  Ed.  1119,  affirming 
judgment  223  F.  421,  139  G.  G.  A.  15. 

11.  Parties  defendant.— An  unincor- 
porated labor  organization  held  an  "as- 
sociation," within  Comp.  St.  1916,  § 
S830,  and  subject  to  a  suit  by  its  name 

(1842) 


under  this  section.  Dowd  v.  United 
Mine  Workers  of  America,  235  F.  1, 
148  G.  G.  A.  495. 

Where  company  was  engaged  in  a 
single  continuous  attempt  to  monopolize 
business,  held,  that  those  joining  in 
the  unlawful  attempt  at  different  times 
became  liable  for  the  resulting  injury. 
American  Steel  Go.  v.  American  Steel 
&  Wire  Go.  (D.  G.)  244  F.  300. 

Where  members  of  the  listing  com- 
mittee of  an  association  set  in  motion 
against  plaintiffs  organized  action  iile< 
gal  under  the  Sherman  Act,  an  action 
for  three-fold  damages  may  be  main- 
tained against  defendants  alone,  with- 
out joinder  of  the  association  or  mem- 
bers. McLatchy  v.  King  (D.  G.)  250 
F.  920. 

12.  Venue.— Under  this  section  and 
Comp.  St.  1916,  I  8835n,  held,  that  de- 
fendant, a  New  York  corporation  might 
be  sued  in  district  court  for  Georgia 
where  it  carried  on  business  in  that 
state,  although  it  was  not  found  therein, 
service  being  made  on  defendant  at  its 
New  York  domicile.  Southern  Photo 
Material  Co.  v.  Eastman  Kodak  Co.  of 
New  York  (D.  C.)  234  F.  955. 

Under  this  section  and  Comp.  St. 
1916,  §  8835d,  authorizing  suits  for  vio- 
lation to  be  brought  within  district 
where  defendant  resides  or  is  found, 
defendant,  having  an  office  and  doing 
business  within  district,  is  "found" 
therein.  Venner  v.  Pennsylvania  Steel 
Co.  of  New  Jersey  (D.  C.)  250  F.  292. 

iS.  Com piaint— Sufficiency  in  general. 

— ^In  an  action  under  this  section,  for 
treble  damages  for  conspiracy  in  re- 
straint of  trade  between  defendants' 
testators  and  others,  the  dates  of  the 
death  of  the  decedents,  as  well  as  of 
the  accomplishment  of  the  conspiracy, 
should  be  pleaded;  but  the  complaint 
is  not  objectionable  because  charging 
the  executors  in  their  representative 
capacity.  United  Copper  Securities  Co. 
V.  Amalgamated  Copper  Co.,  232  F. 
574,  146  C.  C.  A.  532. 

Complaint  in  an  action  for  damages 
brought  under  this  section  considered, 
and  held  to  state  a  cause  of  action. 
Dowd  V.  United  Mine  Workers  of  Amer- 
ica, 235  F-  1»  148  G.  G.  A.  495. 

Declaration  held  not  to  allege  a  com- 
bination or  conspiracy  in  restraint  of 
trade,  but  at  most  contracts  in  restraint 
of  trade,  or  a  monopolization  of  trade. 
Hood  Rubber  Co.  v.  United  States  Rub- 
ber Co.  (D.  C.)  229  F.  583. 

Declaration  must  describe  the  condi- 
tions in  the  trade,  the  alleged  conspir- 
acy or  combination,  plaintiiTs  business, 
and  the  effect  thereon  of  the  alleged 
conspiracy  or  combination.  American 
Steel  Co.  y.  Americxin  Steel  &  Wire 
Co.  (D.  C.)  244  F,  300. 

A  complaint  for  a  conspiracy  in  re- 
straint of  trade  is  not  bad  for  duplicity 
or  uncertainty,  because  it  set  out  the 
conspiracy  and  an  actual  restraint  of 
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trade  resulting  therefrom,  lor,  while  the 
conspiracy  was  the  gist  of  the  action, 
its  results  should  be  alleged.  McLatchy 
T.  King  (D.  C.)  250  F.  920. 

14.  — •  Alleging  violation  of  aet^— In 

an  action  under  this  section  for  inju- 
ries to  stockholders,  occasioned  by  a 
conspiracy  to  destroy  corporations  in 
which  they  were  interested,  ayerments 
concerning  conspiracy  against  the  cor- 
poration and  accomplishment  thereof 
held  proper.  United  Copper  Securities 
Co.  y.  Amalgamated  Copper  Co.,  232 

F.  574,  146  C.  C.  A.  532. 
Declaration    alleging   that    defendant 

by  means  of  contracts  illegally  restrict- 
ed, limited,  and  controlled  interstate 
trade  held  to  state  a  cause  of  action, 
nnder  Comp.  St  1916,  §  8821.  Hood 
Rubber  Co.  ▼.  United  States  Rubber 
Co.  (D.  0.)  229  F.  583, 

In  action  for  damages  from  combina- 
tion and  conspiracy  in  restraint  of  man- 
oiacture  and  interstate  sale  of  nails, 
coont  held  insufficient.  American  Steel 
Co.  7,  American  Steel  Sc  Wire  Co.  (D. 
C.)  244  F.  300. 

15.  —  Alleging  tfaniage8.p-Com- 
plaint  seeking  to  recover  treble  damages 
under  this  section  for  violation  of 
Comp.  St  1916,  I  8822,  held  to  state 
no  cause  of  action,  showing  that  no 
damafe  accrued  to  corporation  of 
which  plaintiff  was  receiver  because  of 
unlawful  combination.  Noyes  v.  I^ar- 
Bons,  245  F.  689,  168  C.  C.  A.  91. 

16.  —  Alleging      Interstate      com- 

nercev-See  note  5%,  under  this  sec- 
tion. 

Complaint  seeking  threefold  damages 
under  the  Sherman  Act  for  alleged  con- 
spiracy in  restraint  of  interstate  trade 
in  certain  potatoes  is  defective,  where 
not  containing  any  allegations  as  to  ex- 
tent of  interstate  trade  in  such  pota- 
toes, either  actually  or  relatively.  Mc- 
Utchy  V.  King  (D.  O.)  250  F.  920. 

25.  Evidence— Admiseibllity.— In      an 

action  for  unlawful  combination  to  con- 
trol price  and  unlawful  discrimination 
against  a  wholesaler,  the  admission  of 
evidence  for  defendant  that  the  prof- 
it allowed  by  prices  fixed  was  the  av- 
erage profit,  that  there  was  no  com- 
bmation  with  other  manufacturers,  and 
that  it  was  customary  in  the  trade  to 
fix  the  price,  held  error  under  the  is- 
sues. Frey  &,  Son  v.  Welch  Grape 
Juice  Co.,  240  F.  114.  153  C.  C.  A.  150. 

26.  —  Sufficiency     in     general.— In 

action  for  damages  for  injuries  alleged 
to  have  been  sustained  in  consequence 
of  conduct  declared  unlawful,  evidence 
held  to  warrant  finding  that  plaintiff 
participated  in  unlawful  combination 
in  restraint  of  trade,  and  consented  to 
defendant's  acquiring  controlling  inter- 
est in  its  stock.  Bluefields  S.  S.  Co. 
V.  United  Fruit  Co.,  243  F.  1,  155  C. 
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30.  Trial— Questions  for  Jury^Fact 
of  combination  need  not  be  submitted  to 
jury  in  action  for  threefold  damages 
under  this  section,  where  there  is  no 
conflict  in  the  evidence.  Thomsen  v. 
Cayser,  37  S.  Ct.  353,  243  U.  S.  66, 
61  L.  Ed.  597,  Ann.  Cas.  1917D,  322, 
reversing  judgment  Union  Castle  Mail 
S.  S.  Co.  V.  Thomsen,  190  F.  536,  111 
C.  C.  A.  368,  and  190  F.  1022,  111  C. 
C.  A.  674. 

*3I.  —  Instruetions^— Any  error  in 
failing  to  charge,  in  action  for  three- 
fold damages  brought  under  this  sec- 
tion by  shippers  against  ocean  carriers, 
that  burden  was  on  plaintiffs  to  show^ 
that  rates  were  excessive,  does  not  re- 
quire remand  where  the  court  carefully 
instructed  as  to  the  estimate  by  the 
jury  of  all  the  elements  of  the  judg- 
ment. Thomsen  v.  Cayser,  37  S.  Ct. 
353,  243  U.  S.  66,  61  L.  Ed.  597,  re- 
versing judgment  Union  Castle  Mail  S. 
S.  Co.  V.  Thomsen,  190  F.  536,  111  C. 
C.  A.  868  and  Id.,  190  F.  1022,  111  C. 
O.  A.  674. 

Instruction,  in  action  under  this  sec- 
tion, for  private  injury  for  breach  of 
the  statute,  construed  as  stating  cor- 
rectly that,  on  the  question  whether 
plaintiff's  failure  was  due  to  defendant's 
oppression  or  to  plaintiff's  incapacity, 
the  jury  in  estimating  the  evidence  and 
finding  what  the  facts  were  might  con- 
sider the  motice  of  plaintiff's  organ- 
izer if  they  should  find  it  to  have  been, 
what  defendant  alleged,  to  organize  it 
merely  to  sell  it  out  to  defendant  with- 
out any  real  intent  to  compete.  Buck- 
eye Powder  Co.  v.  B.  I.  Dupont  de 
Nemours  Powder  Co.,  39  S.  Ct.  38,  63 
L.  Ed.  — . 

31 1/2. Election.— Plaintiff,    in    an 

action  for  damages  under  Sherman 
AnU-Trust  Act,  §  7  (Comp.  St.  1916, 
§  8829),  cannot  complain  of  the  grant- 
ing of  motion  at  the  end  of  the  trial 
that  it  elect  whether  to  rely  on  section 
1  or  section  2  of  the  act  (Comp.  St. 
1916,  §§  8820,  8821),  it,  in  then  going 
through  the  form  of  electing  to  rely  on 
acts  done  contrary  to  section  2,  sim- 
ply adhering  to  the  interpretation  of  its 
declaration  it  had  accepted,  when  a 
motion  to  strike  it  out  as  diiplicitous 
was  made  and  overruled  and  had  en- 
deavored to  maintain  throughout  the 
trial.  Buckeye  Powder  Co.  v.  E.  I. 
Dupont  de  Nemours  Powder  Co.,  39  S. 
Ct.  38,  63  L.  Ed.  — . 

32.  Damagesw^— The  jury  were  not 
permitted  to  consider  supposititious 
profits  as  elements  of  damage  in  action 
under  this  section  by  shippers  against 
ocean  carriers,  where  the  fact  of  their 
certainty  was  submitted  to  the  jury, 
and  they  were  not  required  to  guess  as 
to  the  damages  sustained,  where  ver- 
dict was  for  amount  of  overcharge  and 
interest.  Thomson  v.  Cayser,  37  S.  Ct. 
353,  243  U,  S.  66,  61  L.  Ed.  597,  Ann. 
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Cas.  1917D,  322,  reversing  judgment 
Union  Castle  Mail  S.  S.  Co.  v.  Thorn  - 
sen,  190  F.  536,  111  C.  C.  A.  368,  and 
190  F.  1022,  111  C.  O.  A.  674. 

A  jobber's  damages  for  unlawful 
discrimination  by  a  manufacturer  are 
not  limited  to  loss  of  pro'fits  on  sales 
which  he  proved  he  could  have  made, 
but  include  loss  of  profits  on  probable 
sales,  determined  by  the  average  in- 
crease of  sales  in  the  past,  but  do  not 
include  the  loss  of  profits  on  sale^  of 
other  products  to  customers,  who  dealt 
with  other  jobbers  in  order  to  get  all 
their  goods  at  one  place.  Frey  &  Son 
y.  Welch  Grape  Juice  Co.,  240  F.  114, 
153  C.  O.  A.  150. 

35.  Survival    of    right    of    action.— 

Where  recovery  for  the  results  of  a 
monopolistic  conspiracy  is  sought  un- 
der this  section,  the  action  will  sur- 
vive against  the  estate  of  a  decedent 
in  case  he  secured  some  benefit  at  the 
expense  of  plaintiff.  United  Copper 
Securities  Co.  v.  Amalgamated  Copper 
Co.,  232  F.  574,  146  C.  C.  A.  532. 

Action  under  this  section,  based  on 
combinations  in  restraint  of  trade,  sur- 
vives death  of  person  or  dissolution  of 
corporation  injured.  Imperial  Film 
Exch.  V.  General  Film  Co.  (D.  0.)  244 
F.  985. 

Whether  a  right  of  action  for  dam- 
ages under  the  Sherman  Anti-Trust  Act 
survives  the  death  of  the  person  injured 
is  to  be  determined  by  the  rules  of 
the  common  law,  regardless  of  the 
state  law,  and  does  not  survive  the 
death  of  the  person  injured.    CaiUouet 


y.  American  Sugar  Refining  Co.  (D.  C.) 
250  F.  639. 

351/2.  Transfer  of  right  of  aetlon.— 
Right  of  action  under  this  section  is 
one  in  tort,  is  not  assignable,  and  does 
not  pass  to  trustee  In  bankruptcy. 
Bonvillain  v.  American  Sugar  Refin- 
ing Co.  (D.  C.)  250  F.  641. 

36.  Ros  Judicata.— Findings  in  previ- 
ous suit  by  one  of  plaintiff's  stockhold- 
ers against  defendant  and  plaintiff  helQ 
not  res  judicata  in  subsequent  suit  by 
plaintiff  against  defendant,  under  Sher- 
man Act;  parties  not  having  occupied 
adversary  position  in  such  suit.  Blue- 
fields  S.  S.  Co.  V.  United  Fruit  Co.,  243 
F.  1,  155  C.  C.  A.  531. 

37.  Appeals-Facts  are  not  in  contro- 
versy on  writ  of  error  to  Circuit  Court 
of  Appeals  to  review  judgment  which 
reversed  with  instructions  to  dismiss 
a  judgment  for  plaintiffs  in  an  action 
for  treble  damages  as  result  of  combi- 
nation to  restrain  trade  in  violation  of 
Act  July  2,  1890,  where  case  was  de- 
cided on  theory  that  combination  was 
not  such  unreasonable  restraint  as  was 
necessary  to  make  it  illegal.  Thomsen 
▼.  Cayser,  37  S.  Ct  353,  243  U.  S.  66, 
61  L.  Ed.  597,  reversing  judgment  Un- 
ion Castte  Mail  S.  S.  Co.  v.  Thomsen, 
190  F.  536,  111  C.  C.  A. -368  and  Id., 
190  F.  1022,  111  C.  C.  A.  674. 

Cited  witliout  definite  appiloatlon, 
People's  Tobacco  Co.  v.  American  To- 
bacco Co.,  38  S.  Ct.  233.  62  Li  Ed.  687, 
Ann.  Cas.  1918C,  537;  Cropper  v.  Da- 
vis (O.  C.  A.)  243  F.  310;  U.  S.  v. 
Joles  (D.  C.)  251  F.  417. 


§  8830.  (Act  July  2,  1890,  c.  647,  §  8.)     Definition  of  "person.** 


"Assooiatlon.^^An  unincorporated 
labor  organization  held  an  "associa- 
tion," within  this  section,  and  subject 
to  a  suit  by  its  name  under  Comp.  St. 
1916,   I  8829.     Dowd  v.  United  Mine 


Workers  of  America,  235  F.  1,  148  C. 
C.  A.  495. 

Cited  witiioitt  definito  applioation. 
Cropper  v.  Davis  (C.  C.  A.)  243  P. 
810. 


§  8835a.  (Act  Oct.  15,  1914,  c.  323,  §  1.)     Words  used  in  act  de- 
fined:   (1)  Anti-trust  laws. 

See  Paine  Lumber  Co.  v.  Neal,  37  S. 
Ct.  718,  61  L.  Ed.  1256;  Davis  ▼.  Hay- 
den  (C.  C.  A.)  238  F.  734;  Skaggs  v. 
Kansas  City  Termihal  Ry.  Co.  (D.  C.) 


233  F.  827;  Linde  Air  Products  Co.  t. 
Morse  Dry  Dock  A  Repair  Co.  (D.  0.) 
239  F.  909. 


§  8835b.  (Act  Oct.  15,  1914,  c.  323,  §  2.)     Discriminations  in  price. 

See  Davis  v.  Hayden  (C.  O.  A.)  238      Morse  Dry  Dock  A  Repair  Co.  (D.  C.) 
F.    734;     Linde   Air   Products   Co.    v.      239  F.  909. 

§  8835c.  (Act  Oct.  15,  1914,  c.  323,  §  3.)     Agreements  not  to  use 
competitor's  articles. 


Vaiidityw-ZThis  section  as  applied  to 
leases  made  in  the  conduct  of  interstate 
business,  held  constitutional.  U.  S.  v. 
United  Shoe  Machinery  Co,  <D.  C.) 
234  F.  127. 

Existing  contraots.— The  Clayton  Bill, 
leveled  at  monopolies,  applies  to  con- 
tracts entered  into  before  its  enact- 
ment.    Motion  Picture  Patents  Co.  v. 

(1844) 


Universal  Film  Mfg..  Co.,  235  F.  398. 
148  C.  C.  A.  660,  decree  affirmed  37 
S.  Ct.  416,  61  I/.  Ed.  871,  L.  R.  A. 
1917E,  1187,  Ann.  Cas.  1918A,  959. 

Particular  contracts.— Under  the 
Clayton  Bill,  a  contract  whereby  one 
having  a  patent  monopoly  for  the  man- 
ufacture of  motion  picture  projecting 
machines    required    purchasers   to    re- 
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frain  from  asing  fflms  manufactared  by 
competitors  of  the  patentee  of  the  ma- 
chines is  invalid.  Motion  Picture  Pat- 
ents Co.  y.  Universal  Film  Mfg.  Co., 
235  F.  398,  148  C.  C.  A.  660,  decree 
affirmed  37  S.  Ct.  416,  61  L.  Ed.  871, 
L  R.  A.  1917E,  1187,  Ann.  Cas.  1918A, 
959. 

A  contract  for  the  sale  of  patterns 
to  a  retail  store  for  a  term  of  years, 
during  which  it  agreed  to  buy  and  keep 
on  hand  a  certain  quantity  at  all  times, 
and  "not  to  sell  or  permit  to  be  sold  on 
its  premises  during  the  term  of  the 
contract  any  other  make  of  patterns 
and  not  to  sell  Standard  patterns,  ez- 

§  8835d.  (Act-  Oct.  15,  1914,  c. 
jured;    amount  of  recovery » 

Right  of  aotiOHw— Where  plaintiff  par- 
ticipated in  arrangement  by  which  de- 
fendant acquired  controlling  interest  in 
its  stock,  plain tiif,  not  having  reaped 
benefits  expected,  cannot  recover  un- 
der Sherman  Act  for  conduct  in  which 
it  acquiesced,  though  some  of  its  stock 
had  passed  to  innocent  holders.  Blue- 
fields  S.  S.  Co.  V.  United  Fruit  Co.,  243 
F,  1, 155  C.  C.  A.  531. 

An  action  may  be  maintained  in  a 
federal  District  Court  to  recover  dam- 
ages for  alleged  price  discriminations 
bj  defendant  against  plaintiff  in  viola- 


cept  at  label  prices,*'  held  illegal  and 
void  as  in  violation  of  this  section. 
Standard  Fashion  Co.  v.  Magrane 
Houston  Co.  (D.  C.)  254  F.  493. 

Interstate  com meree.— Where  a  con- 
tract involved  and  restrained  interstate 
commerce,  the  Clayton  Bill  is  applica- 
ble, though  the  particular  acts  of  re- 
straint and  infringement  occurred  in  the 
state  of  New  York,  where  the  contract 
was  made.  Motion  Picture  Patents  Co. 
V.  Universal  FUm  Mfg.  Co.,  235  F.  398, 
148  C.  C.  A.  660,  decree  affirmed  37  S. 
Ct.  416,  61  L.  Ed.  871,  L,  R.  A.  1917E, 
1187,  Ann.  Cas.  1918A,  959. 

323,  §  4.)     Suits  by  persons  in- 

tion  of  the  Clayton  Act,  although  the 
Federal  Trade  Commission  has  taken 
no  action  in  the  premises.  Frey  &  Son 
V.  Cudahy  Packing  Co.  (D.  C.)  232  F. 
640. 

Ventiei^Under  this  section  and  Comp. 
St.  1916,  I  8829,  authorizing  suits  for 
violation  to  be  brought  within  district 
where  defendant  resides  or  is  found,  de- 
fendant, having  an  office  and  doing  busi- 
ness vrithin  district,  is  "found*'  therein. 
Venner  v.  Pennsylvania  Steel  Co.  of 
New  Jersey  (D.  C.)  250  F.  292. 


§  8835e.  (Act  Oct.  15,  1914,  c. 
States  prima  facie  evidence 

Evidence*— Decrees  in  a  proceeding 
by  the  government  finding  a  company 
liiilty  mider  the  Sherman  Anti-Trust 
Act  were  not,  prior  to  this  ^section,  ad- 
fflisnble  in  an  action  by  an  individual 
ifainst  the  company  for  damages  from 
tttempt  to  monopolize.  Buckeye  Pow- 
der Co.  T.  E.  I.  Dupont  de  Nemours 


323,  §  5.)     Judgment  by  United 
in  damage  action ;  limitations. 

Powder  Co.,  39  S.  Ct.  38,  63  L.  Ed. 

9 

Lfmitatlons^-This  section  has  no  ap- 
plication to  prior  proceedings  and  a 
cause  of  action  already  barred.  Buck- 
eye Powder  Co.  ▼.  E.  I.  Dupont  de  Ne- 
mours Powder  Co.,  39  S.  Ct.  38,  63  L. 
Ed.  — . 


§  8835f.  (Act  Oct  15,  1914,  c.  323,  §  6.)     Labor,  agricultural,  etc., 
organizations  not  affected  by  antitrust  laws. 

Construotlen^-^nayton  Act,  §  20 
(Comp.  St  1916,  §  1243d),  perhaps  in 
conjunction  with  this   section,   held  to 


as  it  is  found.     U.  S.  ▼,  King  (D.  C.) 
250  F.  908. 


legalize  a  secondary  boycott,  at  least 
in  80  far  as  it  rests  on  or  consists  of 
refuiing  to  work  for  any  one  who  deals 
with  principal  offender.  Duplex  Print- 
ing Press  Co.  v.  Deering  (C.  C.  A.) 
252  F.  722. 

Despite  Clayton  Act,  agricultural  or 
horticultural  associations  cannot  adopt 
methods  of  carrying  on  their  business, 
etc.,  which  are  not  permitted  to  other 
lawful  associations,  and  a  secondary 
boycott  whereby  an  association  sought 
to  prevent  others  from  trading  with  one 
blacklisted  by  it  is  unlawful;  and  it  is 
no  defense  to  prosecution  for  conspir- 
acy in  restraint  of  trade  entered  into 
by  members  of  association  of  shippers 
of  certain  potatoes  that  there  might  be 
other  shippers  who  would  not  be  af- 
fected by  the  association's  regulations, 
for  in  a  prosecution  under  anti -trust 
laws  court  must  take  business  situation 


Indictments— An  indictment  charging 
that  defendants,  as  members  of  an  as- 
sociation, engaged  in  shipping  certain 
potatoes,  conspired  or  entered  into  a 
combination  or  conspiracy  in  restraint 
of  trade,  held  not  to  show  that  asso- 
ciation was  within  the  Clayton  Act  ex- 
cepting labor,  agricultural,  or  horticul- 
tural associations;  and  where  it  alleg- 
es that  there  was  an  interstate  trade 
in  certain  potatoes  of  which  defendant 
association  controlled  75  per  cent.,  and 
the  illegal  and  coercive  action  of  the 
association  would  affect  receivers  wher- 
ever located,  the  indictment  is  not  sub- 
ject to  attack  on  the  ground  that  it  did 
not  disclose  any  restraint  of  interstate 
trade.  U.  S.  v.  King  (D.  C.)  250  F. 
908. 

Cited    without    definite    application, 

Duplex  Printing  Press  Co.  v.  Deering 
(D.  C.)  247  F.  102. 

(1845) 


§   8835g  MONOPOLIES  AND  COMBINATIONS,  (Tit.  56c 

§  8835g.  (Act  Oct.  15,  1914,  c.  323,  §  7.)     Acquisition  by  corpora^- 
tions  of  stock  of  other  corporations  restricted. 

Stock  ownership.^»Ownership  by  New  section.       Niles-Bement-Pond     Co.     t. 

Jersey  corporation  of  stock  of  an  Ohio  Iron  Molders'  Union,  Local  No.  68  (D. 

corporation,   whose   product  it  dispos*  0.)  246  F.  851.  ^ 

ed  of,  etc.,  held  not  in  violation  of  this 

§  8835ii.  (Res.  Jan.  12,  1918,  c.  8.)  Time  of  taking  effect  of  Act 
Oct.  15,  1914,  c.  323,  §  10. 
The  effective  date  on  and  after  which  the  provisions  of  section  ten 
of  the  Act  entitled  *'An  Act  to  supplement  existing  laws  against  un- 
lawful restraints  and  monopolies,  and  for  other  purposes,"  approved 
October  fifteenth,  nineteen  hundred  and  fourteen,  shall  become  and 
be  effective  is  hereby  deferred  and  extended  to  January  first,  nineteen 
hundred  and  nineteen :  Provided,  That  said  section  shall  become  ef- 
fective on  January  eighth,  nineteen  hundred  and  eighteen,  as  to  any 

corporations  hereafter  organized.     (40  Stat.  431.) 

This  was  a  resolution  entitled  a  "Joint  Resolution  extending  until  January 
first,  nineteen  hundred  and  nineteen,  the  effective  date  of  section  ten  of  the 
act  entitled  'An  act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes,'  approved  October  fifteenth,  nineteen 
hundred  and  fourteen." 

It  superseded  Res.  Mardi  4,  1917,  c.  100,  39  Stat.  1201  fixing  as  the  time  for 
Clayton  Act,  §  10,  Comp.  St  1916,  §  88351,  to  go  into  effect,  Jan.  8^  1918. 

§  8835k.  (Act  Oct.  15,  1914,  c.  323,  §  12.)     Suits  under  antitrust 
laws;   venue  and  process. 

Yen uew— Under      this      section      and  to  Material  Co.  v.  Eastman  Kodak  Co. 

Comp.  St.  1916,  S  8829,  held,  that  de-  of  New  York  (D.  C.)  234  F.  955. 

fendant,  a'  New  York  corporation  might  j_-  , 

be  sued  in  District  Court  for  Georgia  *'**®''     without    definite    appllMtiOR, 

where   it  carried   on   business   in   that  Venner   v.   Pennsylvania   Steel   Co.   of 

state,  although  it  was  not  found  there-  New  Jersey  (D.  C.)  250  F.  292;   Wain- 

in,  service  being  made  on  defendant  at  wright  v.  Pennsylvania  R.  Co.  (D.  C.) 

its  New  York  domicile.    Southern  Pho-  253  F.  459. 

§  8835n.  (Act  Oct.  15,  1914,  c.  323,  §  15.)     Jurisdiction  to  restrain 

violations  of  act;  procedure;  additional  parties. 

6.  Jurisdiction  of   state  and   federal  11.  Parties  defendant.— To  a  suit  to 

courts.F-Jrhe  state  courts  have  no  ju-  have  leases  of  shoe  machinery  execut- 

risdiotion  to  enforce  the  provisions  of  ed  by  defendants  to  nsers,  declared  il- 

the  Sherman  or  Clayton  Acts;    the  ju*  legal,  as  in  violation  of  Comp.  St.  1916, 

risdiction   of  the   federal  courts  being  {  8S35c,  the  lessees  held  not  necessary 

exclusive.     Venner  v.  New  York  Cent.  parties;    but  other  corporations,  which 

&  II.  R.  R.   Co.    (Sup.)   164  N.  Y.  S.  owned  all  of  defendant's  stock  and  con- 

t>26,  177  App.  Div.  296,  affirming  judg-  trolled   its    policy    and   business,    were 

ment  Same  v.  Now  York  Cent.  R.  Co.,  properjy  joined   as  defendants.     U.  S. 

358  N.  Y.  S.  602,  94  Misc,  Rep.  671.  ▼.  United  Shoe  Machinery  Co.   (D.  C.) 

8.  Pleading—Violation  of  law.^A  bill  234  F.  127. 

for  violation  of  Comp.  St.  1916,  §  8S35c,  Cited     without    definite    application, 

held  to  state  a  cause  of  action.     U.  S.  Wainwright  v.  Pennsylvania  R.  Co.  (D. 

V.  United  Shoe  Machinery  Co.   (D.  C.)  C.)  253  F.  459. 
234  F.  127. 

§  88350.  (Act  Oct.  15,  1914,  c.  323,  §  16.)     Injunctive  relief. 

Constructlon.^-This  section  does  not  unless  he  has  proved  damage  as  re- 
include  suit  to  annul  completed  trans-  '  quired  by  this  section,  and  mere  fact 
action,  nor  does  it  enable  a  stockholder  that  a  consolidation  is  illegal  does  not 
to  maintain  an  action  in  behalf  of  the  *  raise  a  presumption  of  injury  to  a 
corporation  for  the  corporation's  vio-  stockholder  sufficient  to  show  special 
lation  of  the  act.  Venner  v.  New  York  damage.  Venner  v.  New  York  Cent.  & 
Cent.  &  H.  R.  R.  Co.  (Sup.)  164  N.  H.  R.  R.  Co.  (Sup.)  164  N.  Y.  S.  626, 
Y.  S.  626.  177  App.  Div.  296,  affirming  177  App.  Div.  296,  affirming  judgment 
judgment  Same  v.  New  York  Cent.  R.  Same  v.  New  York  Cent.  R.  Co.  (Sup.) 
Co.  (Sup.)  158  N.  Y.  S.  602,  94  Misc.  158  N.  Y.  S.  602,  94  Misc.  Rep.  671. 
Rep.  671.  Cited    without    definite    applieatlon, 

RallroadSw— A  railroad  stockholder  See  Paine  Lumber  Co.  y.  Neal,  37  S. 
may  not  enjoin  consolidation  of  rail-  Ct  718,  61  L.  Ed.  1256;  Duplex  Print- 
roads  as  illegal  under  the  Sherman  Act;  ing  Press  Co.  ▼.  Deering  (0.  O.  A.)  252 
nor  can  he  do  so  under  the  Clayton  Act,  F.  722. 
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TITLE  LVI  D— FEDERAL  TRADE  COMMISSION, 

PREVENTION   OF   UNFAIR   COMPETITION, 

AND  PROMOTION  OF  EXPORT  TRADE 

8836^8.  Export  trade;    definitions.         s  competition   used   in   export 

8836%b.  When   Act   July   2,   1890,   c.  trade. 

647,  not  applicable  to  asso-      8836% e.  Verified  statements  of  associ- 

ciations    for    export     trade  ations  engaged  solely  in  ex- 

Bolely.  port  trade  filed  with  Commis- 

8836%c.  When  Act  Oct.  15,  1914,  c.  sion;  information  fufmished 
323,  §  7,  not  applicable  to  to  Commission ;  effect  of  fail- 
corporations  for  export  trade  ure  to  file  statements  or  fur- 
solely,  nish  information ;  powers  of 

8836%d.'  Act  Sept  26»  1914,  c.  311,  ex-  Commission, 
tended  to  unfair  methods  of 

§  8836l^a.  (Act  April  10,  1918,  c.  50,  §  1.)     Export  trade;   defini- 
tions. 

The  words  "export  trade"  wherever  used  in  this  Act  mean  solely 
trade  or  commerce  in  goods,  wares,  or  merchandise  exported,  or  in 
the  course  of  being  exported  from  the  United  States  or  any  Terri- 
tory thereof  to  any  foreign  nation ;  but  the  words  "export  trade" 
shall  not  be  deemed  to  include  the  production,  manufacture,  or 
selling  for  consumption  or  for  resale,  within  the  United  States  or 
any  Territory  thereof,  of  such  goods,  wares,  or  merchandise,  or 
any  act  in  the  course  of  such  production,  manufacture,  or  selling 
for  consumption  or  for  resale. 

The  words  "trade  within  the  United  States"  wherever  used  in 
this  Act  mean  trade  or  commerce  among  the  several  States  or  in 
any  Territory  of  the  United  States,  or  in  the  District  of  Columbia, 
or  between  any  such  Territory  and  another,  or  between  any  such 
Territory  or  Territories  and  any  State  or  States  or  the  District  of 
Columbia,  or  between  the  District  of  Columbia  and  any  State  or 
States. 

The  word  "association"  wherever  used  in  this  Act  means  any 
corporation  or  combination,  by  contract  or  otherwise,  of  two  or 
more  persons,  partnerships,  or  corporations.     (40  Stat.  516.) 

This  section,  and  the  three  sections  next  following,  were  "An  act  to  pro- 
mote export    trade,  and  for  other  purposes,"  cited  above. 

§  8836V4b.  (Act  April  10,  1918,  c.  50,  §  2.)     When  Act  July  2,  1890, 
c.  647,  not  applicable  to  associations  for  export  trade  solely. 

Nothing  contained  in  the  Act  entitled  "An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,"  ap- 
proved July  second,  eighteen  hundred  and  ninety,  shall  be  con- 
strued as  declaring  to  be  illegal  an  association  entered  into  for  the 
sole  purpose  of  engaging  in  export  trade  and  actually  engaged 
solely  in  such  export  trade,  or  an  agreement  made  or  act  done  in  the 
course  of  export  trade  by  such  association,  provided  such  associa- 
tion, agreement,  or  act  is  not  in  restraint  of  trade  within  the  Unit- 
ed States,  and  is  not  in  restraint  of  the  export  trade  of  any  domes- 
tic competitor  of  such  association:  And  provided  further,  That 
such  association  does  not,  either  in  the  United  States  or  elsewhere, 
enter  into  any  agreement,  understanding,  or  conspiracy,  or  do  any 
act  which  artificially  or  intentionally  enhances  or  depresses  prices 
within  the  United  States  of  commodities  of  the  class  exported  by 
such  association,  or  which  substantially  lessens  competition  with- 
in the  United  States  or  otherwise  restrains  trade  therein.  (40 
Stat  517,) 

See  note  to  |  8836^  a,  ante. 
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§   8836^0  FEDERAL  TBADE  (Tit.  56b 

§  8836l^c.  (Act  April  10,  1918,  c.  50,  §  3.)  When  Act  Oct.  15, 
1914,  c.  323,  §  7,  ndt  applicable  to  corporations  for  export  trade 
solely. 

Nothing  contained  in  section  seven  of  the  Act  entitled  "An  Act 
to  supplement  existing  laws  against  unlawful  restraints  and  mo- 
nopolies, and  for  other  purposes,"  approved  October  fifteenth, 
nineteen  hundred  and  fourteen,  shall  be  construed  to  forbid  the  ac- 
quisition or  ownership  by  any  corporation  of  the  whole  or  any 
part  of  the  stock  or  other  capital  of  any  corporation  organized 
solely  for  the  purpose  of  engaging  in  export  trade,  and  actually  en- 
gaged solely  in  such  export  trade,  unless  the  effect  of  such  acquisi- 
tion or  ownership  may  be  to  restrain  trade  or  substantially  lessen 
competition  within  the  United  States.     (40  Stat  517.) 

See  note  to  $  8836^  a,  ante. 

§  8836i4d.  (Act  April  10,  1918,  c.  50,  §  4.)  Act  Sept.  26,  1914,  c. 
311,  extended  to  unfair  methods  of  competition  used  in  export 
trade. 

Th^  prohibition  against  "unfair  methods  of  competition"  and  the 
remedies  provided  for  enforcing  said  prohibition  contained  in  the 
Act  entitled  "An  Act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes,"  approved  Sep- 
tember twenty-sixth,  nineteen  hundred  and  fourteen,  shall  be  con- 
strued as  extending  to  unfair  methods  of  competition  used  in  ex- 
port trade  against  competitors  engaged  in  export  trade,  even 
though  the  acts  constituting  such  unfair  methods  are  done  without 
the  territorial  jurisdiction  of  the  United  States.     (40  Stat.  517.) 

See  note,  to  §  8836%a,  ante. 

§  8836l/4e.  (Act  April  10,  1918,  c.  50,  §  5.)     Verified  statements 
of  associations  engaged  solely  in  export  trade  filed  with  Com- 
mission;   information  furnished  to   Commission;    effect   of 
failure  to  file  statements  or  furnish  information;    powers  of 
Commission^ 
Every  association  now  engaged  solely  in  export  trade,  within 
sixty  days  after  the  passage  of  this  Act,  and  every  association  en- 
tered into  hereafter  which  engages  solely  in  export  trade,  within 
thirty  days  after  its  creation,  shall  file  with  the  Federal  Trade 
Commission  a  verified  written  statement  setting  forth  the  location 
of  its  offices  or  places  of  business  and  the  names  and  addresses  of 
all  its  officers  and  of  all  its  stockholders  or  members,  and  if  a  cor- 
poration, a  copy  of  its  certificate  or  articles  of  incorporation  and 
by-laws,  and  if  unincorporated,  a  copy  of  its  articles  or  contract  of 
association,  and  on  the  first  day  of  January  of  each  year  thereafter 
it  shall  make  a  like  statement  of  the  location  of  its  offices  or  places 
of  business  and  the  names  and  addresses  of  all  its  officers  and  of  all 
its  stockholders  or  members  and  of  all  amendments  to  and  changes 
in  its  articles  or  certificate  of  incorporation  or  in  its  articles  or  con- 
tract of  association.     It  shall  also  furnish  to  the  commission  such 
information  as  the  commission  may  require  as  to  its  organization, 
business,  conduct,  practices,  management,  and  relation  to  other  as- 
sociations,  corporations,   partnerships,   and   individuals.     Any   asso- 
ciation which  shall  fail  so  to  do  shall  not  have  the  benefit  of  the 
provisions  of  section  two  and  section  three  of  this  Act,  and  it  shall 
also  forfeit  to  the  United  States  the  sum  of  $100  for  each  and  every 
day  of  the  continuance  of  such  failure,  which  forfeiture  shall  be  pay- 
able into  the  Treasury  of  the  United  States,  and  shall  be  recoverable 
in  a  civil  suit  in  the  name  of  the  United  States  brought  in  the  dis- 
trict where  the  association  has  its  principal  office,  or  in  any  district 
in  which  it  shall  do  business.     It  shall  be  the  duty  of  the  various 
district  attorneys,  under  the   direction  of  the  Attorney  General  of 
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FEDERAL  TBADE 


§  8836146 


the  United  States,  to  prosecute  for  the  recovery  of  the  forfeiture. 
The  costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the 
appropriation  for  the  expenses  of  the  courts  of  the  United  States. 
Whenever   the   Federal  Trade   Commission   shall  have   reason  to 
believe  that  an  association  or  any  agreement  made  or  act  done  by 
such  association  is  in  restraint  of  trade  within  the  United  States  or 
in  restraint  of  the  export  trade  of  any  domestic  competitor  of  such 
association,  or  that  an  association  either  in  the  United  States  "or 
elsewhere  has  entered  into  any  agreement,  understanding,  or  con- 
spiracy, or  done  any  act  which  artificially  or  intentionally  enhances 
or  depresses  prices  within  the  United  States  of  commodities  of  the 
class  exported  by  such  association,  or  which  substantially  lessens 
competition  within  the  United  States  or  otherwise  restrains  trade 
therein,  it  shall  summon  such  association,  its  officers,  and  agents  to 
appear  before  it,  and  thereafter  conduct  an  investigation  into  the 
alleged  violations  of  law.    Upon  investigation,  if  it  shall  conclude 
that  the  law  has  been  violated,  it  may  make  to  such  association 
recommendations  for  the  readjustment  of  its  business,  in  order  that 
it  may  thereafter  maintain   its   organization   and   management   and 
conduct  its  business  in  accordance  with  law.     If  such  association 
fails  to  comply  with  the  recommendations  of  the  Federal  Trade 
Commission,  said  commission  shall  refer  its  findings  and  recom- 
mendations to  the  Attorney  General  of  the  United  States  for  such 
action  thereon  as  he  may  deem  proper. 

For  the  purpose  of  enforcing  these  provisions  the  Federal  Trade 
Commission  shall  have  all  the  powers,  so  far  as  applicable,  given  it 
in  "An  Act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes."     (40  Stat.  517.) 

See  note  td  i  8836%  a,  ante. 

(1849) 


TITLE  LVI  E— .PROTECTION  OF  MIGRATORY 
GAME  AND  INSECTIVOROUS  BIRDS 


and    insectiyo- 


Sec. 

8837.  Migratory    game 

rous  birds. 
8837a.  Short  title  of  act 
8837b.  Taking,    killing,    or    possessing 

migratory  birds  nnlawfol. 
8837c.  Determination  as  to  when  and 

how  migratory  birds  may   be 

taken,  killed,  or  possessed. 
8837d.  Transportation    or    importation 

of  migratory  birds. 
8837e.  Arrest ;  seardi  warrants. 


Sec. 

8837f.  Punishments. 

8837g.  SUte  or  Territorial  laws  or  r^- 

nlations. 
8887h.  Migratory  birds,  nests,  or  eggs 

for   scientific   or    propagating 

purposes. 
8837L  Appropriation. 
8837J.  Partial  invalidity  of  act. 
8837k.  Repeal. 

88371.  Breeding  for  food  supply. 
8837m.  Time  of  taking  effect  of  act 


§  8837.  (Act  March  4,  1913,  c.  145.)     Migratory  game  and  insec- 
tivorous birds. 

Proclamation  issued  under  this  section,  dated  Oct  10,  1917,  as  follows: 
"Whereas,  by  yirtue  of  the  authority  and  direction  contained  in  the  Act  of 
Congress  approved  March  fourth,  nineteen  hundred  and  thirteen  (37  Stat, 
847),  entitled  *An  Act  making  appropriations  for  the  Department  of  Agricul- 
ture for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fourteen,' 
the  Department  of  Agriculture  has  prepared,  has  finally  adopted,  and  has 
caused  to  be  engrossed  and  submitted  to  the  President  of  the  United  States 
for  approval,  the  following  regulations  amending  regulations  two  and  seven  of 
the  regulations  for  the  protection  of  migratory  birds  approved  and  promul- 
gated on  August  21,  1910: 


"Regulation  2.— Closed  Season  at  Night 
"Regulation  2  is  amended  so  as  to  read  as  follows: 


*A  daily  closed  season  on  all  migratory  game  and  insectivorous  birds  shall 
extend  from  sunset  to  half  an  hour  before  sunrise. 

''Regulation  7.— Closed  Seasons  in  Zone  No.  1. 

"Regulation  7,  subtitle  'Waterfowl,  Coots,  and  Gallinules,'  is  amended  so 
as  to  read  as  follows: 

"Waterfowl,  coot,  and  gallinules.— The  closed  seasons  on  waterfowl,  coot 
and  gallinules  shall  be  as  follows: 

"In  Maine,  New  Hampshire,  Vermont,  Massachusetts,  New  York  (except 
Long  Island),  Pennsylvania,  Ohio,  West  Virginia,  Kentucky,  Indiana,  Michi- 
gan, Wisconsin,  Illinois,  Missouri,  Iowa,  Minnesota,  North  Dakota,  South  Da- 
kota, Nebraska,  Kansas,  Colorado,  Wyoming,  Montana,  Idaho,  Nevada,  and 
that  portion  of  the  States  of  Oregon  and  Washington  lying  east  of  the  sum- 
mit of  the  Cascade  Mountains  the  closed  season  shall  be  between  January  1 
and  September  15  next  following;    and 

"In  Rhode  Island,  Connecticut,  that  portion  [of]  New  York  known  as  Long 
Island,  New  Jersey,  Utah,  and  that  portion  of  the  States  of  Oregon  and  Wash- 
ington lying  west  of  the  summit  of  the  Cascade  Mountains  the  dosed  season 
shall  be  between  January  16  and  September  30  next  following. 

"And  whereas,  the  Department  of  Agriculture  after  the  preparation  of  said 
amendatory  regulations  has  caused  the  same  to  be  made  public  and  has  al- 
lowed a  period  of  three  months  in  which  the  same  might  be  examined  and  con- 
sidered before  final  adoption; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  t^e  United  States  o£ 
America,  by  virtue  of  the  authority  in  me  vested  by  the  aforesaid  Act  of  Con- 
gress, do  hereby  approve,  proclaim  and  make  known  the  foregoing  amendatory 
regulations." 

Notea  of  Deoisiont 


Validity^— In  prosecution  under  S.  D. 
Laws  1909,  c.  240,  §  29,  whether  kill- 
ing of  ducks  was  lawful  not  being  in 
issue,  it  is  immaterial  whether  this  sec- 
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tion  is  unconstitutional.     State  ▼.  Ca- 
rey (a  D.)  165  N.  W.  539. 

State  leglslatlond— See  Carey  ▼.  State 
of  South  DakoU,  39  S.  Ct  403,  63  L. 
Bd.  — w 
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§  8837a.  (Act  July  3,  1918,  c.  128,  §  1.)     Short  title  of  act. 

This  Act  shall  be  known  by  the  short  title  of  the  "Migratory  Bird 
Treaty  Act"    (40  Stat,  755.) 

This  section,  and  the  twelve  sections  next  following,  were  an  act  entitled 
"An  act  to  give  effect  to  the  convention  between  the  United  States  and  Great 
Britain  for  the  protection  of  migratory  birds  concluded  at  Washington,  An- 
gnst  sixteenth,  nineteen  hnndred  and  sixteen,  and  for  other  purposes,"  cited 
above. 

§  8837b.  (Act  July  3,  1918,  c.  128,  §  2.)     Taking,  killing,  or  pos- 
sessing migratory  birds  unlawful. 
Unless  and  except  as  permitted  by  regulations  made. as  herein- 
after provided,  it  shall  be  unlawful  to  hunt,  take,  capture,  kill,  at- 
tempt to  take,  capture  or  kill,  possess,  oiFer  for  sale,  sell,  offer  to 
purchase,  purchase,  deliver  for  shipment,  ship,  cause  to  be  shipped, 
deliver  for  transportation,  transport,  cause  to  be  transported,  car- 
ry or  cause  to  be  carried  by  any  means  whatever,  receive  for  ship- 
ment, transportation  or  carriage,  or  export,  at  any  time  or  in  any 
manner,  any  migratory  bird,  included  in  the  terms  of  the  conven- 
tion between  the  United  States  and  Great  Britain  for  the  protec- 
tion of  migratory  birds  concluded  August  sixteenth,  nineteen  hun- 
dred and  sixteen,  or  any  part,  nest,  or  egg  of  any  such  bird.     (40 
'  Stat.  755.) 

See  note  to  S  8837a.  acted  to  give  effect  to  the  treaty,  is 

ValMityi^^rhe   protection   of  migra-  constitutional  and  valid.    U.  S.  v.  Sam- 

tory  birds  is  properly  the  subject  of  ples  (D.  C.)  258  F.  479.    See,  also,  U. 

negotiations  between  the  United  SUtes  S.  v.  Thompson  (D.  O.)  258  F.  257;  U. 

and  Canada  and  the  treaty  of  Decern-  S.  ▼.  Selkirk  (D.  C.)  258  F.  775. 

ber  8,  1916,  is  valid,  and  this  Act  en- 

§  8837c.  (Act  July  3,  1918,  c.  128,  §  3.)     Determination  as  to  when 
and  how  migratory  birds  may  be  taken,  killed,  or  possessed. 

Subject  to  the  provisions  and  in  order  to  carry  out  the  purposes 
of  the  convention,  the  Secretary  of  Agriculture  is  authorized  and 
directed,  from  time  to  time,  having  due  regard  to  the  zones  of 
temperature  and  to  the  distribution,  abundance,  economic  value, 
breeding  habits,  and  times  and  lines  of  migratory  flight  of  such 
birds,  to  determine  when,  to  what  extent,  if  at  all,  and  by  what 
means,  it  is  compatible  with  the  terms  of  the  convention  to  allow 
hunting,  taking,  capture,  killing,  possession,  sale,  purchase,  ship- 
ment, transportation,  carriage,  or  export  of  any  such  bird,  or  any 
part,  nest,  or  egg  thereof,  and  to  adopt  suitable  regulations  permit- 
ting and  governing  the  same,  in  accordance  with  such  determina- 
tions, which  regulations  shall  become  effective  when  approved  by 
the  President.    (40  Stat.  755.) 

See  note  to  |  8837a. 

Proclamation  under  this  section,  dated  July  31,  1918,  as  follows,  omitting 
formal  portions:      « 

"And,  whereas,  the  Secretary  of  Agriculture,  pifrsuant  to  said  section  and 
having  doe  regard  to  the  zones  of  temperature  and  to  the  distribution,  abund- 
ance, economic  value,  breeding  habits,  and  times  and  lines  of  migratory  flight 
of  migratory  birds  included  in  the  terms  of  the  convention  between  the  Unit- 
ed States  and  Great  Britain  for  the  protection  of  migratory  birds  concluded 
August  sixteenth,  nineteen  hundred  and  sixteen,  has  determined  when,  to 
what  extent,  and  by  what  means  it  is  compatible  with  the  terms  of  said 
convention  to  allow  hunting,  taking,  capture,  killing,  possession,  sale,  pur- 
chase, shipment,  transportation,  carriage,  and  export  of  such  birds  and  parts 
thereof  and  their  nests  and  eggs,  and  in  accordance  with  such  determina- 
tions has  adopted  and  submitted  to  me  for  approval  regulations,  which  the 
Secretary  of  Agriculture  has  determined  to  be  suitable  regulations,  permit- 
ting and  governing  hunting,  taking,  capture,  killing,  possession,  sale,  purchase, 
shipment,  transportation,  carriage,  and  export  of  said  birds  and  parts  there- 
of and  their  nests  and  eggs,  which  said  regulations  are  as  follows: 
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"KegulatioDS,  Migratory  Bird  Treaty  Act. 
"BegulatioD  1.— Definitions  of  Migratory  Birds. 

"Migratory  birds,  included  in  the  terms  of  the  convention  between  the 
United  States  and  Great  Britain  for  the  protection  of  migratory  birds,  con- 
cluded August  16,  1916,  are  as  follows: 

"1.  Migratory  game  birds: 

^*(a)  Anatidae,  or  waterfowl,  including  brant,  wild  ducks,  geese,  and  swans. 

"(b)  Gruidae,  or  cranes,  including  little  brown,  sandhill,  and  whooping 
cranes. 

"(c)  Rallidae,  or  rails,  including  coots,  gallinules,  and  sora.  and  other  rails. 

"(d)  Limicolae,  or  shorebirds,  including  avocets,  curlew,  dowltchers,  god- 
wits,  knots,  oyster  catchers,  phalaropes,  plovers,  sandpipers,  snipe,  stilts, 
surf  birds,  turnstones,  willet,  wood-cock,  and  yellowlegs. 

"(e)  Columbidae,  or  pigeons,  including  doves  and  wild  pigeons. 

"2.  Migratory  insectivorous  birds:  Bobolinks,  catbirds,  chickadees,  cuckoos, 
flickers,  flycatchers,  grosbeaks,  hummingbirds,  kinglets,  martins,  meadowlarks. 
nighthawks,  or  bull-bats,  nuthatches,  orioles,  robins,  shrikes,  swallows,  swifts, 
tanagers,.  titmice,  thrushes,  vireos,  warblers,  waxwings,  whip-poor-wills,  wood- 
peckers, and  wrens,  and  all  other  perching  birds  which  feed  entirely  or  chiefly 
on  insects. 

"3.  Other  migratory  nongame  birds:  Auks,  auklets,  bitterns,  fulmars,  gan- 
nets,  grebes,  guillemots,  gulls,  herons,  jaegers,  loons,  murres,  petrels,  puffins, 
shearwaters,  and  terns. 


"Regulation  2.— Definitions  of  Terms. 

"For  the  purposes  of  these  regulations  the  following  terms  shall  be  con* 
strued,  respectively,  to  mean^ 

"Secretary.— The  Secretary  of  Agriculture  of  the  United  States. 

"Person.— The  plural  or  the  singular,  as  the  case  demands,  including  indi- 
viduals, associations,  partnerships,  and  corporations,  unless  the  context  other- 
wise requires. 

"Take.— The  pursuit,  hunting,  capture,  or  killing  of  migratory  birds  in  the 
manner  and  by  the  moans  specifically  permitted. 

'Open  season.— The  time  during  which  migratory  birds  may  be  taken. 

Transport— Shipping,  transporting,  carrying,  exporting,  receiving  or  de- 
livering for  shipment,  transportation, .  carriage,  or  export. 

"Regulation  3.— Means  by  Which  Migratory  Game  Birds  May  be  Taken. 

"The  migratory  game  birds  specified  in  Regulation  4  hereof  may  be  taken 
during  the  open  season  with  a  gun  only,  not  larger  than  number  ten  gauge, 
fired  from  the  shoulder,  except  as  specifically  permitted  by  Regulations  7, 
8,  9,  and  10  hereof;  they  may  be  taken  during  the  open  season  from  the  land 
and  water,  from  a  blind  or  floating  device  (other  than  an  airplane,  powers 
boat,  sailboat,  or  any  boat  under  sail),  with  the  aid  of  a  dog,  and  the  use  of 
decoys. 

"Regulation  4.~Open  Seasons  on  and  Possession  of  Certain  Migratory 

Game  Birds. 

"For  the  purpose  of  this  regulation,  each  period  of  time  herein  prescribed 
as  an  open  season  shall  be  construed  to  include  the  first  and  last  days  thereof. 

"Waterfowl  (except  wood  duck,  eider  ducks,  and  swans),  rails,  coot,  gal- 
linules, black-bellied  and  golden  plovers,  greater  and  lesser  yellowlegs,  wood- 
cock, Wilson  snipe,  or  jacksnipe,  and  mourning  and  white-winged  doves  may 
be  taken  each  day  from  half  an  hour  before  sunrise  to  sunset  during  the  open 
seasons  prescribed  therefor  in  this  regulation,  by  the « means  and  in  the  num- 
bers permitted  by  Regulations  8  and  5  hereof,  respectively,  and  when  so 
taken,  each  species  may  be  possessed  any  day  during  the  respective  open  seasons 
herein  prescribed  therefor  and  for  an  additional  period  of  ten  days  next  suc- 
ceeding said  open  season. 

"Waterfowl  (except  wood  duck,  eider  ducks,  and  swans),  coot,  gallinules, 
and  Wilson  snipe  or  jacksnipe.— The  open  seasons  for  waterfowls  (except 
wood  duck,  eid^er  ducks,  and  swans),  coot,  gallinules,  and  Wilson  snipe  or 
jacksnipe  shall  be  as  follows: 

"In  Maine,  New  Hampshire,  Vermont,  Massachusetts,  New  York  (except 
Long  Island),  Pennsylvania,  Ohio,  West  Virginia,  Kentucky,  Indiana,  Mich- 
igan, Wisconsin,  Illinois,  Minnesota,  Iowa,  Missouri,  North  Dakota,  South  Da- 
kota, Nebraska,  Kansas,  Colorado,  Wyoming,  Montana,  Idaho,  Nevada,  and 
that  portion  of  Oregon  and  Washington  lying  east  of  the  summit  of  the  Cas- 
cade Mountains  the  open  season  shall  be  from  September  16  to  December  31; 

"In  Rhode  Island,  Connecticut,  Utah,  and  that  portion  of  Oregon  and  Wash- 
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ington  lying  west  of  the  Bummit  of  the  Cascade  Mountains  the  open  season 
shall  be  from  October  1  to  January  15; 

'In  that  portion  of  New  York  known  as  Long  Island,  and  in  New  Jersey, 
Delaware,  Oklahoma,  Texas,  New  Mexico,  Arizona,  and  Cidifornia  the  open 
Beason  shall  be  from  October  16  to  January  31;    . 

'Id  Maryland,  the  District  of  Columbia,  Virginia,  North  Carolina,  South 
Carolina,  Georgia,  Florida,  Alabama,  Mississippi,  Tennessee,  Arkansas,  and 
Louisiana  the  open  season  shall  be  from  November  1  to  January  31 ;   and 

'In  Alaska  the  open  season  shall  be  from  September  1  to  December  15. 

"Bails  (except  coot  and  gallinules).— The  open  season  for  sora  and  other 
rails  (except  coot  and  gallinules)  shaiu  be  from  September  1  to  November  30, 
except  as  follows: 

"Id  Louisiana  the  open  season  shall  be  from  November  1  to  January  31. 

"Black-bellied  and  golden  plovers  and  greater  and  lesser  yellowlegs.«-Tbe 
open  seasons  for  black-bellied  and  golden  plovers  and  greater  and  lesser  yel- 
lowlegs  shall  be  as  follows: 

"In  Maine,  New  Hampshire,  Massachusetts!  Rhode  Island,*  Connecticut, 
New  York,  New  Jersey,  Delaware,  Maryland,  and  Virginia  the  open  season 
ahall  be  from  August  16  to  November  30; 

"In  the  District  of  Columbia,  North  Carolina,  South  Carolina,  Tennessee, 
Arkansas,  Oklahoma,  New  Mexico,  Arizona,  California,  and  Alaska  the  open 
season  shall  be  from  September  1  to  December  15; 

"In  Vermont,  Pennsylvania,  Qhio,  West  Virginia,  Kentucky,  Indiana,  Mich- 
igan, Wisconsin,  niinois,  Missouri,  Iowa,  Minnesota,  North  Dakota,  South 
Dakota,  Nebraska,  Kansas,  Colorado,  Wyoming,  Montana,  Idaho,  Nevada,  and 
that  portion  of  Oregon  and  Washington  lying  east  of  the  summit  of  the  Cas- 
cade Mountains  the  open  season  shall  be  from  September  16  to  December  31 ; 

"In  Utah  and  in  that  portion  of  Oregon  and  Washington  lying  west  of  the 
sammit  of  the  Cascade  Mountains  the  open  season  shall  be  from  October  1  to 
January  15;    and 

"In  Georgia,  Florida,  Alabama,  Mississippi,  Louisiana,  and  Texas  the  open 
season  shall  be  from-  November  1  to  January  31. 

"Woodcock.— The  open  seasons  for  woodcock  shall  be  as  follows: 

"In  Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Con- 
necticut, New  York,  New  Jersey,  Pennsylvania,  Ohio,  West  Virginia,  Kentucky, 
Indiana,  Michigan,  Wisconsin,  Illinois,  Missouri,  Iowa,  Minnesota,  North  Da- 
kota, South  Dakota,  Nebraska,  and  Kansas  the  open  season  shall  be  from 
October  1  to  November  30;   and 

"In  Delaware,  Maryland,  the  District  of  Columbia,  Virginia,  North  Carolina, 
South  Carolina,  Georgia,  Florida,  Alabama,  Mississippi,  Tennessee,  Arkan- 
sas, Louisiana,  Texas,  and  Oklahoma  the  open  season  shall  be  from  Novem- 
ber 1  to  December  31. 

"Doves.— The  open  seasons  for  mourning  and  white-winged  doves  shall  be  as 
follows: 

"In  Delaware,  Maryland,  Virginia,  Tennessee,  Kentucky,  Ulinois,  Missouri, 
Oklahoma,  Texas,  New  Mexico,  Colorado,  Arizona.  California,  Nevada,  Idaho, 
and  Oregon  the  open  season  shall  be  from  September  1  to  December  15;   and 

"In  North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama,  Mississippi, 
and  Louisiana  the  open  season  shall  be  from  September  16  to  December  31. 

"Regulation  5. — ^Bag  Limits  on  Certain  Migratory  Game  Birds. 

"A  person  may  take  in  any  one  day  during  the  open  seasons  prescribed 
therefor  in  Regulation  4  not  to  exceed  the  following  numbers  of  migratory 
game  birds: 

"Ducks  (except  wood  duck  and  eider  ducks).— Twenty-five  in  the  aggregate 
of  all  kinds. 

"Geese.— Eight  in  the  aggregate  of  all  kinds. 

•*Brant— Eight. 

"Rails,  coot,  and  gallinules.— Twenty-five  in  the  aggregate  of  all  kinds. 

"Black-bellied  and  golden  plovers  and  greater  and  lesser  yellowlegs. — ^Fif- 
teen in  the  aggregate  of  all  kinds. 

"Wilson  snipe,  or  jacksnipe.— Twenty-five. 

"Woodcock.— Six. 

"Doves  (mourning  and  white- winged). —Twenty-five  in  the  aggregate  of  both 
khids. 

"Regulation  6.— Shipment  and  Transportation  of  Certain  Migratory 

Game  Birds. 

"Waterfowl  (except  wood  duck,  eider  ducks,  and  swans),  rails,  coot,  galli- 
nules, black-bellied  and  golden  plovers,  greater  and  lesser  yoUowlegs,  wood- 
cock, Wilson  snipe  or  jacksnipe,  and  mourning  and  white-\v  iced  doves,  and 
parts  thereof  legally  taken  may  be  transported  in  or  out  of  tlie  State  where 
taken  during  the  respective  open  seasons  in  that  State,  and  may  be  imported 
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from  Canada  during  the  open  season  in  the  Province  where  taken,  in  any 
manner,  but  not  more  by  one  person  in  one  calendar  week  than  the  number 
that  may  be  taken  under  these  regulations  in  two  days  by  one  person;  any 
such  migratory  game  birds  or  parts  thereof  in  transit  during  the  open  season 
may  continue  in  transit  such  additional  time  immediately  succeeding  such 
open  season,  not  to  exceed  five  days,  necessary  to  deliver  the  same  to  their 
destination;  and  any  package  in  which  migratory  game  birds  or  parts  there- 
of arc  transported  shall  have  the  name  and  address  of  the  shipper  and  of  the 
consignee  and  an  accurate  statement  of  the  numbers  and  kinds  of  birds  con- 
tained the'^ein  clearly  and  conspicuously  marked  on  the  outside  thereof;  but 
no  such  birds  shall  be  transported  from  any  State,  or  Territory,  or  District  to 
or  through  another  State,  Territory,  or  District,  or  to  or  through  a  Province 
of  the  Dominion  of  Canada  contrary  to  the  Laws  of  the  State,  Territory,  or 
District,  or  Province  of  the  Dominion  of  Canada  in  which  they  were  taken  or 
from  which  they  are  transported;  nor  shall  any  such  birds  be  transported 
into  any  State,  Territory,  or  District  from  another  State,  Territory,  or  Dis- 
trict, or  from  any  State,  Territory,  or  District  into  any  Province  of  the  Do- 
minion of  Canada  at  a  time  when  such  State,  Territory,  or  District,  or  Prov- 
ince of  the  Dominion  of  Canada  prohibits  the  possession  or  transportation 
thereof. 

''Regulation  7.— Taking  of  Certain  BUgratory  Nongame  Birds  by  Eskimoa 

and  Indians  in  Alaska. 

"In  Alaska  Eskimos  and  Indians  may  take  for  the  use  of  themselves  and 
their  immediate  families,  in  any  manner  and  at  any  time,  and  possess  and 
transport  auks,  auklets,  guillemots,  murres,  and  puffins  and  their  eggs  for 
food,  and  their  skins  for  clothing.  ' 

"Regulation  8.— Permits  to  Propagate  and  Sell  Migratory  Waterfowt 

"1.  A  person  may  take  in  any  manner  and  at  any  time  migratory  waterfowl 
and  their  eggs  for  propagating  purposes  when  authorised  by  a  permit  issued 
by  the  Secretary.  Waterfowl  and  their  eggs  so  taken  may  be  possessed  by 
the  permittee  and  may  be  sold  and  transported  by  him  for  propagating  pur- 
poses to  any  person  holding  a  permit  issued  by  the  Secretary  in  accordance 
with  the  provisions  of  this  regulation. 

"2.  A  person  authorized  by  a  permit  issued  by  the  Secretary  may  possess, 
buy,  sell,  and  transport  migratory  waterfowl  and  their  increase  and  eggs  in  an; 
manner  and  at  any  time  for  propagating  purposes;  .and  migratory  waterfowl 
except  the  -birds  taken  under  paragraph  1  of  this  regulation,  so  possessed 
may  be  killed  by  him  in  any  manner  except  by  shooting,  and  the  unplucked 
carcasses  and  the  plucked  carcasses  with  heads  attached  thereto  of  the  birds 
so  killed  may  be  sold  and  transported  by  him  in  any  manner  and  at  any  time 
to  any  person  for  actual  consumption,  or  to  the  keeper  of  a  hotel,  restaurant, 
or  boarding  house,  retail  dealer  in  meat  or  game,  or  a  club,  for  sale  or  serv- 
ice to  their  patrons,  who  may  possess  such*  carcasses  for  actual  consumption 
without  a  permit. 

"3.  Any  package  in  which  such  waterfowl  or  parts  thereof  or  their  eggs  are 
transported  shall  have  plainly  and  conspicuously  marked  on  the  outside  there- 
of the  name  and  address  of  the  permittee,  the  number  of  his  permit,  the  name 
and  address  of  the  consignee,  and  an  accurate  statement  of  the  number  and 
kinds  of  birds  or  eggs  contained  therein. 

"4.  Applications  for  permits  must  be  addressed  to  the  Secretary  of  Agri- 
culture, Washington,  D.  C,  and  must  contain  the  following  information: 
Name  and  address  of  applicant;  place  where  the  business  is  to  be  carried  on; 
number  of  acres  of  land  used  in  the  business  and  whether  owned  or  leased  by 
the  applicant;  number  of  each  species  of  waterfowl  in  possession  of  applicant; 
names  of  species  and  number  of  birds  or  eggs  of  each  species  if  permission 
is  asked  to  take  waterfowl  or  their  eggs;  and  the  particular  locality  where 
it  is  desired  to  take  such  waterfowl  or  eggs. 

"5.  A  person  granted  a  permit  under  this  regulation  shall  keep  books  and 
records  which  shall  correctly  set  forth  the  total  number  of  each  species  of 
waterfowl  and  their  eggs  possessed  on  the  date  of  application  for  the  permit 
and  on  the  first  day  of  January  next  following;  also  for  the  calendar  year 
for  which  permit  was  issued  the  total  number  of  each  species  reared  and  kill- 
ed, number  of  each  species  and  their  eggs  sold  and  transported,  manner  in 
which  such  waterfowl  and  eggs  were  transported,  name  and  address  of  each 
person  from  or  to  whom  waterfowl  and  eggs  were  purchased  or  sold,  together 
with  number  and  species  and  whether  sold  alive  or  dead;  and  the  date  of  each 
transaction.  A  written  report  correctly  setting  forth  this  information  shall 
be  furnished  the  Secretary  during  the  month  of  January  next  following  the 
issuance  of  the  permit. 

"6.  A  permittee  shall  at  all  reasonable  hours  allow  any  authorized  employee 
of  the  United  States  Department  of  Agriculture  to  enter  and  inspect  the  prem- 
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iMfl  where  operatioiiB  are  being  carried  on  under  this  regulatibn  and  to  in- 
ipect  the  books  and  records  of  such  permittee  relating  thereto. 

'7.  Permits  issued  under  this  regulation  shall  be  valid  only  during  the  cal- 
endar year  of  issue,  shall  not  be  transferable,  and  may  be  revoked  by  the  Sec- 
i«ttry,  if  the  permittee  violates  any  of  the  provisions  of  the  Migratory  Bird 
Treaty  Act  or  of  the  regulations  thereunder. 

''8.  A  person  engaged  in  the  propagation  of  migratory  waterfowl  on  the  date 
on  which  these  regulations  become  effective  will  be  allowed  until  September 
30, 1918,  to  apply  for  tiie  permit  required  by  this  regulation,  but  he  shall  not 
take  any  migratory  waterfowl  without  a  permit. 

"Resnlatlon  9.— Permits  to  Collect  Migratory  Birds  for  Scientific  Purposes. 

"A  person  may  take  in  any  manner  and  at  any  time  migratory  birds  and 
their  nests  and  eggs  for  scientific  purposes  when  authorised  by  a  permit  is- 
mied  by  the  Secretary,  which  permit  shall  be  carried  on  his  person  when  he 
ia  collecting  specimens  thereunder  and  shall  be  exhibited  to  any  person  re- 
qoesting  to  see  the  same. 

"Application  for  a  permit  must  be  addressed  to  the  Secretary  of  Agricul- 
ture, Washington,  D.  C,  and  must  contain  the  following  information:  Name 
and  address  of  applicant  and  name  of  State,  Territory,  or  District  in  which 
specimens  are  proposed  to  be  taken  and  the  purpose  for  which  they  are  in- 
tended. Each  application  shall  be  accompanied  by  certificates  from  two  well- 
known  ornithologists  that  the  applicant  is  a  fit  person  to  be  entrusted  with 
a  permit 

"The  permit  will  authorize  the  holder  thereof  to  possess,  buy,  sell,  and  trans- 
port in  any  manner  and  at  any  time  migratory  birds,  parts  thereof,  and  their 
nesta  and  eggs  for  scientific  purposes.  Public  museums,  zoological  parks  and  * 
Bodedes,  and  public  scientific  and  education  institutions  may  possess,  buy, 
Bell,  and  transport  in  any  manner  and  at  any  time  migratory  birds  and  parts 
thereof,  and  their  nests  and  eggs  for  scientific  purposes  without  a  permit,  but 
no  specimens  shall  be  taken  without  a  permit. 

"Permits  shall  be  valid  only  during  the  calendar  year  of  issue,  shall  not  be 
transferable,  and  shall  be  revocable  in  the  discretion  of  the  Secretary.  A  per- 
son holding  a  permit  shall  report  to  the  Secretary  on  or  before  January  10 
following  its  expiration  the  number  of  skins,  nests  or  eggs  of  each  species 
collected,  bought,  sold  or  transported. 

"Every  package  in  which  migratory  birds  or  their  nests  or  eggs  are  trans- 
ported shall  have  clearly  and  conspicuously  marked  on  the  outside  thereof  the 
name  and  address  of  the  sender,  the  number  of  the  permit  in  every  case 
when  a  permit  is  required,  the  name  and  address  of  the  consignee,  a  state- 
ment that  it  contains  specimens  of  birds,  their  nests,  or  eggs  for  scientific 
purposes,  and,  whenever  such  a  package  is  transported  or  offered  for  trans- 
portation from  th^  Dominion  of  Canada  into  the  United  States  or  from  the 
United  States  into  the  Dominion  of  Canada,  an  accurate  statement  of  the 
contents. 

"Regulation  10.->Permits  to  Kill  Migratory  Birds  Injurious  to  Property. 

*'When  information  is  furnished  the  Secretary  that  any  species  of  migra- 
tory birds  has  become,  under  extraordinary  conditions,  seriously  injurious  to 
agricultural  or  other  interests  in  any  particular  community,  an  investigation 
will  be  made  to  determine  the  nature  and  extent  of  the  injury,  whether  the 
birds  alleged  to  be  doing  the  damage  should  be  killed,  and,  if  so,  during  what 
times  and  by  what  means.  Upon  his  determination  an  appropriate  order  wiU 
be  made. 

**Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  approve  and  proclaim  the  foregoing  regulations." 

§  8837d.  (Act  July  3,  1918,  c.  128,  §  4,)    Transportation  or  impor- 
tation of  migratory  birds. 

It  shall  be  unlawful  to  ship,  transport,  or  carry,  by  any  means 
whatever,  from  one  State,  Territory,  or  District  to  or  through  an- 
other State,  Territory,  or  District,  or  to  or  through  a  foreign  coun- 
ty, any  bird,  or  any  part,  nest,  or  egg  thereof,  captured,  killed, 
taken,  shipped,  transported,  or  carried  at  any  time  contrary  to  the 
laws  of  the  State,  Territory,  or  District  in  which  it  was  captured, 
killed,  or  taken,  or  from  which  it  was  shipped,  transported,  or  car- 
ried. It  shall  be  unlawful  to  import  any  bird,  or  any  part,  nest,  or 
egg  thereof,  captured,  killed,  taken,  shipped,  transported,  or  carried 
contrary  to  the  laws  of  any  Province  of  the  Dominion  of  Canada  in 
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which  the  same  was  captured,  killed,  or  taken,  or  from  which  it  was 
shipped,  transported,  or  carried.     (40  Stat.  755.) 

See  note  to  §  8837a. 

§  8837e.  (Act  July  3,  1918,  c.  128,  §  5.)  Arrests;  search  warrants. 
Any  employee  of  the  Department  of  Agriculture  authorized  by 
the  Secretary  of  Agriculture  to  enforce  the  provisions  of  this  Act 
shall  have  power,  without  warrant,  to  arrest  any  person  commit- 
ting a  violation  of  this  Act  in  his  presence  or  view  and  to  take  such 
person  immediately  for  examination  or  trial  before  an  officer  or 
court  of  competent  jurisdiction;  shall  have  power  to  execute  any 
warrant  or  other  process  issued  by  an  officer  or  court  of  competent 
jurisdiction  for  the  enforcement  of  the  provisions  of  this  Act;  and 
shall  have  authority,  with  a  search  warrant,  to  search  any  place. 
The  several  judges  of  the  courts  established  under  the  laws  of  the 
United  States,  and  United  States  commissioners  may,  within  their 
respective  jurisdictions,  upon  proper  oath  or  affirmation  showing 
probable  cause,  issue  warrants  in  all  such  cases.  All  birds,  or 
parts,  nests,  or  eggs  thereof,  captured,  killed,  taken,  shipped,  trans- 
ported, carried,  or  possessed  contrary  to  the  provisions  of  this  Act 
or  of  any  regulations  made  pursuant  thereto  shall,  when  found,  be 
.seized  by  any  such  employee,  or  by  any  marshal  or  deputy  mar- 
shal, and,  upon  conviction  of  the  offender  or  upon  judgment  of  a 
court  of  the  United  States  that  the  same  were  captured,  killed,  tak- 
en, shipped,  transported,  carried,  or  possessed  contrary  to  the  pro- 
visions of  this  Act  or  of  any  regulation  made  pursuant  thereto, 
shall  be  forfeited  to  the  United  States  and  disposed  of  as  directed 
by  the  court  having  jurisdiction.     (40  Stat.  756.) 

See  note  to  S  8837a. 

§  8837f.  (Act  July  3,  1918,  c.  128,  §  6.)     Punishments. 

Any  person,  association,  partnership,  or  corporation  who  shall 
violate  any  of  the  provisions  of  said  convention  or  of  this  Act,  or 
who  shall  violate  or  fail  to  comply  with  any  regulation  made  pur- 
suant to  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor  and  up- 
on conviction  thereof  shall  be  fined  not  more  than  $500  or  be  im- 
prisoned not  more  than  six  mon^s,  or  both.  (40  Stat.  756.) 
See  note  to  S  8837a. 

§  8837g.  (Act  July  3,  1918,  c.  128,  §  7.)  State  or  Territorial  laws 
or  regulations. 
Nothing  in  this  Act  shall  be  construed  to  prevent  the  several 
States  and  Territories  from  making  or  enforcing  laws  or  regula- 
tions not  inconsistent  with  the  provisions  of  said  convention  or  of 
this  Act,  or  from  making  or  enforcing  laws  or  regulations  which 
shall  give  further  protection  to  migratory  birds,  their  nests,  and 
eggs,  if  such  laws  or  regulations  do  not  extend  the  open  seasons 
for  such  birds  beyond  the  dates  approved  by  the  President  in  ac- 
cordance with  section  three  of  this  Act.     (40  Stat.  756.) 

See  note  to  §  8837a. 

§  8837h.  (Act  July  3,  1918,  c.  128,  §  8.)  Migratory  birds,  nests,  or 
eggs  for  scientific  or  propagating  purposes. 
Until  the  adoption  and  approval,  pursuant  to  section  three  of 
this  Act,  of  regulations  dealing  with  migratory  lairds  and  their 
nests  and  eggs,  such  migratory  birds  and  their  nests  and  eggs  as 
are  intended  and  used  exclusively  for  scientific  or  propagating  pur- 
poses may  be  taken,  captured,  killed,  possessed,  sold,  purchased, 
shipped,  and  transported  for  such  stientific  or  propagating  pur- 
poses if  and  to  the  extent  not  in  conflict  with  the  laws  of  the  State, 
Territory,  or  District  in  which  they  are  taken,  captured,  killed,  pos- 
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sessed,  sold,  or  purchased,  or  in  or  from  which  they  are  shipped 
or  transported  if  the  packages  containing  the  dead  bodies  or  the 
nests  or  eggs  of  such  birds  when  shipped  and  transported  shall 
be  marked  on  the  outside  thereof  so  as  accurately  and  clearly  to 
show  the  name  and  address  of  the  shipper  and  the  contents  of  the 
package.     (40  Stat  756.) 

&ee  note  to  f  8837a. 

§  88371.  (Act  July  3,  1918,  c.  128,  §  9.)     Appropriation. 

The  unexpended  balances  of  any  sums  appropriated  by  the  agri- 
cultural appropriation  Acts  for  the  fiscal  years  nineteen  hundred 
and  seventeen  and  nineteen  hundred  and  eighteen,  for  enforcing 
the  provisions  of  the  Act  approved  March  fourth,  nineteen  hun- 
dred and  thirteen,  relating  to  the  protection  of  migratory  game  and 
insectivorous  birds,  are  hereby  reappropriated  and  made  available 
until  expended  for  the  expenses  of  carrying  into  effect  the  provi- 
sions of  this  Act  and  regulations  made  pursuant  thereto,  including 
the  payment  of  such  rent,  and  the  employment  of  such  persons 
and  means,  as  the  Secretary  of  Agriculture  may  deem  necessary, 
in  the  District  of  Columbia  and  elsewhere,  cooperation  with  local 
authorities  in  the  protection  of  migratory  birds,  and  necessary  in- 
vestigations connected  therewith:  Provided,  That  no  person  who 
is  subject  to  the  draft  for  service  in  the  Army  or  Navy  shall  be 
exempted  or  excused  from  such  service  by  reason  of  his  employ- 
ment under  this  Act.  (40  Stat.  756.) 
See  note  to  |  8837a. 

§  8837J.  (Act  July  3,  1918,  c.  128,  §  10.)  Partial  invalidity  of  act. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall,  for 
any  reason,  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 
remainder  thereof,  but  shall  be  confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in  the 
controversy  in  which  such  judgment  shall  have  been  rendered. 
(40  Stat.  757.) 

See  note  to  §  8837a. 

§  8837k.  (Act  July  3,  1918,  c.  128,  §  11.)     Repeal. 

All  Acts  or  parts  of  Acts  inconsistent  with  the  provisions  of  this 
Act  are  hereby  repealed.    (40  Stat  757.) 
See  note  to  §  8837a. 

§  8837/.  (Act  July  3,  1918,  c.  128,  §  12.)  Breeding  for  food  supply. 
Nothing  in  this  Act  shall  be  construed  to  prevent  the  breeding 
of  migratory  game  birds  on  farms  and  preserves  and  the  sale  of 
birds  so  bred  under  proper  regulation  for  the  purpose  of  increas- 
ing the  food  supply.    (40  Stat.  757.) 

See  note  to  §  8837a. 

§  8837m.  (Act  July  3,  1918,  c.  128,  §  13.)     Time  of  taking  effect  of 
act 
This  Act  shall  become  effective  immediately  upon  its  passage 
and  approval.     (40  Stat  757.) 
See  note  to  {  8887a. 
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AND  OTHER  FUR-BEARING  ANIMALS 


§  8850.  (R.  S.  §  1956,  as  amended. 
Killing  fur-bearing  animals  in 

Valldlty.p-^hi8  section  is  not  in  con- 
flict with  the  Constitution  of  the  Unit- 
ed States.  U.  S.  v.  British  Schooners, 
5  Alaska,  11. 

Leasing  Islands.— Under  this  section, 
Act  March  8, 1879,  S  1  (Comp.  St  1916, 


Act  April  21,  1910,  c.  183,  §  4.) 
Alaska;  regulations. 

I  6943),  and  Act  May  14,  1898,  §  10 
(Comp.  St  1916,  §  5091)  Secretary  of 
Treasury  had  authority  to  lease  unoc- 
cupied and  unproductive  Alaska  islands 
for  propagation  of  foxes.  Whelpley  v. 
Grosvold  (C.  C.  A.)  2^9  F.  812. 


TITLE  LVI  H— AGRICULTURAL  COLLEGES  AND 

EXPERIMENT  STATIONS 


CHAPTER  B— AGRICULTURAL  EXPERIMENT 

STATIONS 

§  8878.  (Act  March  2,  1887,  c.  314,  §  1.)     Experiment  stations  at 
State  agricultural  colleges. 


See  S  839a,  ante. 

Appropriatlonsw— Appropriations  for 
Agricultural  Experiment  Station  and 
Agricultural  Extension  Department  of 
Purdue  University  in  pursuance  of  fed- 
eral acts  held  sufficiently  permanent 
appropriations  to  exempt  them  from 
the  operation  of  Ind.  Mill  Tax  Act  of 
1913,  prohibiting  appropriations  other 
than  from  the  tax  collected  under  such 
act.  Indiana  State  Board  of  Finance 
V.  State  (Ind.)  121  N.  E.  649. 

Saying  provision  of  Ind.  Mill  Tax  A^t 
of  1913,  providing  for  tax  for  support 
of  Purdue  University,  held  not  to  ap- 
ply necessarily  to  state  appropriations; 
federal  appropriations  to  departments 
of  university  being  thereby  preserved. 
Id. 


Ind.  Mill  Tax  Act  of  1913  held  not 
to  affect  funds  originally  created  by 
this  section  and  Comp.  St.  1916,  SS 
8879-8889,  providing  for  Agricultural 
Experiment  Station  now  represented 
by  $75,000  annual  appropriation  of 
Acts  Ind.  1909,  c.  167,  which  made  the 
university  a  trustee  for  the  experi- 
ment station,  and  is  not  an  appropria- 
tion to  the  university.     Id. 

Federal  appropriations  for  Agricul- 
tural Experiment  and  Extension  De- 
partments of  Purdue  University  held 
subject  to  be  cut  off.  by  action  of  state 
so  as  to  warrant  construction  of  pre- 
serving clause  of  Ind.  Mill  Tax  Act  of 
1913,  as  applying  to  such  appropria- 
tion.    Id. 


§  8897a.  (Act  March  4,  1915,  c.  144.)  Reports  on  work  and  ex- 
penditures and  on  extension  work;  printing  and  distribution 
of  copies. 

The  Secretary  of  Agriculture  is  required  to  prescribe  the  form  of  the  an- 
nual financial  statements  required  under  the  acts  mentioned  in  this  section, 
etc,  by  a  provision  in  Act  March  4,  1917,  c.  179,  ante,  S  839a. 

§  8897b.  (Act  Oct.  1,  1918,  c.  178.)  Appropriations;  payment  to 
Georgia  Experiment  Station. 
That  hereafter  the  Secretary  of  Agriculture  be,  and  he  is  hereby, 
authorized  and  directed  to  certify  to  the  Secretary  of  the  Treasury 
for  payment,  and  the  Secretary  of  the  Treasury  is  authorized  and 
directed  to  pay  the  appropriation  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  eighteen,  and  all  future  appropria- 
tions, to  the  Georgia  Experiment  Station,  as  authorized  by  the  Act 
of  March  second,  eighteen  hundred  and  eighty-seven  (Twenty- 
fourth  Statutes,  page  four  hundred  and  forty),  commonly  referred 
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to  as  the  Hatch  Act,  and  the  Act  of  March  sixteenth,  nineteen  hun- 
dred and  six  (Thirty-fourth  Statutes,  page  sixty-three),  known  as 
the  Adams  Act,  and  all  amendments  to  said  Acts,  in  accordance 
with  the  act  of  the  General  Assembly  of  Georgia,  approved  Decem- 
ber twenty-ninth,  eighteen  hundred  and  eighty-eight,  establishing 
the  Georgia  Experiment  Station,  and  the  act  of  August  eighteenth, 
nineteen  hundred  and  six,  accepting  the  benefits  of  the  Adams 
Act  (Georgia  laws,  nineteen  hundred  and  six,  page  eleven  hundred 
and  sixty-one) :  Provided  further.  That  nothing  herein  shall  be 
construed  as  limiting  the  authority  of  the  Secretary  of  Agriculture 
over  and  respecting  the  supervision  of  the  operation  of  the  said 
Georgia  Experiment  Station  as^et  forth  in  said  Acts  of  Congpress. 
(40  Stat.  998.) 

These  were  prtMBions  of  the  ecricoltural  appropriatioa  act  for  the  fiscal 
year  1919,  ated  above. 
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TITLE  LVI  I— WEIGHTS  AND  MEASURES  AND 

STANDARD  TIME 


Sec. 

8907r. 
89078. 


8907t 
8907U. 


Zones  for  standard  time. 

Zone  standard  to  govern  move- 
ment of  common  carriers  in 
interstate  commerce ;  zone 
standard  time  meant  by  time 
in  statutes  regulating  official 
acts. 

Advancing  and  retarding  zone 
standard  time. 

Designation  of  zone  standard 
times. 


Sec. 

8907UU.  Standardization        of        screw 

threads ;  commission. 
8907 V.  Same;     standards    determined; 

use  of. 
8907 w.  Same;     standards;     promulga- 
tion. 
8907 w.  Same;    commission;    compensa- 
tion. 
8907WW.  Same ;  commission ;  rules  and 

regulations. 
8907z.  Same;      commission;      termina- 
tion. 


§  8907r.  (Act  March  19,  1918,  c.  24,  §  1.)  Zones  for  standard  time. 
For  the  purpose  of  establishing  the  standard  time  of  the  United 
States,  the  territory  of  continental  United  States  shall  be  divided 
into  five  zones  in  the  manner  hereinafter  provided.  The  standard 
time  of  the  first  zone  shajl  be  based  on  the  mean  astronomical 
time  of  the  seventy-fifth  degree  of  longitude  west  from  Green- 
wich ;  that  of  the  second  zone  on  the  ninetieth  deeree ;  that  of  the 
third  zone  on  the  one  hundred  and  fifth  degree ;  that  of  the  fourth 
zone  on  the  one  hundred  and  twentieth  degree;  and  that  of  the 
fifth  zone,  which  shall  include  only  Alaska,  on  the  one  hundred 
and  fiftieth  degree.  That  the  limits  of  each  zone  shall  be  defined 
by  an  order  of  the  Interstate  Commerce  Commission,  having  re- 
gard for  the  convenience  of  commerce  and  the  existing  junction 
points  and  division  points  of  common  carriers  engaged  in  com- 
merce between  the  several  States  and  with  foreign  nations,  and 
such  order  may  be  modified  from  time  to  time.     (40  Stat.  450.) 

This  section,  and  the  three  ©ections  next  following,  were  an  act  entitled  "An 
act  to  save  daylight  and  to  provide  standard  time  for  the  United  States/'  cited 
above. 

Section  5  of  said  act  repealed  all  conflicting  acts  and  parts  of  acts. 

§  8907s.  (Act  March  19,  1918,  c.  24,  §  2.)     Zone  standard  to  govern 
movement  of  common  carriers  in  interstate  commerce;    zone 
standard  time  meant  by  time  in  statutes  regulating  official  acts. 
Within  the  respective  zones  created  under  the  authority  hereof 
the  standard  time  of  the  zone  shall  govern  the  movement  of  all 
common  carriers  engaged  in  commerce  between  the  several  States 
or  between  a  State  and  any  of  the  Territories  of  the  United  States, 
or  between  a  State  or  the  Territory  of  Alaska  and  any  of  the  in- 
sular possessions  of  the  United  States  or  any  foreign  country.     In 
all  statutes,  orders,  rules,  and  regulations  relating  to  the  time  of 
performance  of  any  act  by  any  officer  or  department  of  the  United 
States,  whether  in  the  legislative,  executive,  or  judicial  branches  of 
the  Government,  or  relating  to  the  time  within  which  any  rights 
shall  accrue  or  determine,  or  within  which  any  act  shall  or  shall 
not  be  performed  by  any  person  subject  to  the  jurisdiction  of  the 
United  States,  it  shall  be  understood  and  intended  that  the  time 
shall  be  the  United  States  standard  time  of  the  zone  within  which 
the  act  is  to  be  performed.     (40  Stat.  451.) 
See  note  to  §  8907r,  ante. 

§  8907t.  (Act  March  19,  1918,  c.  24,  §  3.)     Advancing  and  retard- 
ing zone  standard  time. 

At  two   o'clock   antemeridian   of   the  last   Sunday   in    March    of 
each  year  the  standard  time  of  each  zone  shall  be  advanced   one 
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hour,  and  at  two  o'clock  antemeridian  of  the  last  Sunday  in  Octo- 
ber in  each  year  the  standard  time  of  each  zone  shall,  by  the  re- 
tarding of  one  hour,  be  returned  to  the  mean  astronomical  time  of 
the  degree  of  longitude  governing  said  zone,  so  that  between  the 
last  Sunday  in  March  at  two  o'clock  antemeridian  and  the  last  Sun- 
day in  October  at  two  o'clock  antemeridian  in  each  year  the  stand- 
ard time  in  each  zone  shall  be  one  hour  in  advance  of  the  mean 
astronomical  time  of  the  degree  of  longitude  governing  each  zone, 
respectively.     (40  Stat.  451.) 

See  note  to  S  S907r,  ante. 

§  8907u.  (Act  March  19,  1918,  c.  24,  §  4.)     Designation  of  zone 
standard  times. 

The  standard  time  of  the  first  zone  shall  be  known  and  desig- 
nated as  United  States  Standard  Eastern  Time;  that  of  the  sec- 
ond zone  shall  be  known  and  designated  as  United  States  Stand- 
ard Central  Time;  that  of  the  third  zone  shall  be  known  and  desig- 
nated as  United  States  Standard  Mountain  Time;  that  of  the 
fourth  zone  shall  be  known  and  designated  as  United  States  Stand- 
ard Pacific  Time;  and  that  of  the  fifth  zone  shall  be  known  and 
designated  as  United  States  Standard  Alaska  Time.    (40  Stat.  451.) 

See  note  to  §  8907r,  ante. 

§  8907UU.  (Act  July  18,  1918,  c.  156,  §  1,  as  amended,  Act  March 
3,  1919,  c.  96.)     Standardization  of  screw  threads;  commission. 

A  commission  is  hereby  created,  to  be  known  as  the  Commis- 
sion for  the  Standardization  of  Screw  Threads,  hereinafter  referred 
to  as  the  commission,  which  shall  be  composed  of  nine  commis- 
sioners, one  of  whom  shall  be  the  Director  of  the  Bureau  of  Stand- 
ards, who  shall  be  chairman  of  the  commission;  two  representa- 
tives of  the  Army,  to  be  appointed  by  the  Secretary  of  War ;  two 
representatives  of  the  Navy,  to  be  appointed  by  the  Secretary  of 
the  Navy ;  and  four  to  be  appointed  \>y  the  Secretary  of  Commerce, 
two  of  whom  shall  be  chosen  from  nominations  made  by  the  Amer- 
ican Society  of  Mechanical  Engineers  and  two  from  nominations 
made  by  the  Society  of  Automotive  Engineers.  (40  Stat.  912, 
1291.) 

# 

Tfiifl  section,  and  the  5  sections  next  following,  were  an  act  entitled  "An 
act  to  provide  for  the  appointment  of  a  commission  to  standardize  screw 
threads,"  cited  above. 

This  section  was  amended  by  Act  March  3,  1919,  c.  9C,  §  1,  dted  above, 
to  read  as  set  forth  above.  This  amendment  consisted  in  striking  out  the 
words  *'two  commissioned  officers  of  the  Army,"  and  inserting  in  lieu  there- 
of the  words  "two  representatives  of  the  Army,"  and  in  striking  out  the 
words  "two  commissioned  officers  of  the  Navy,"  and  inserting  in  lieu  thereof 
the  words  "two  representatives  of  the  Navy." 

§  8907v.  (Act  July  18,  1918,  c.  156,  §  2,  as  amended,  Act  March  3, 

1919,  c.  96.)  Same;  standards  determined^  use  of. 
Jt  shall  be  the  duty  of  said  commission  to  ascertain  and  establish 
^ndards  for  screw  threads,  which  shall  be  submitted  to  the  Sec- 
^tary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of 
Commerce  for  their  acceptance  and  approval.  Such  standards, 
when  thus  accepted  and  approved,  shall  be  adopted  and  used  in  the 
several  manufacturing 'plants  under  the  control  of  the  War  and 
Navy  Departments,  and,  so  far  as  practicable,  in  all  specifications 
for  screw  threads  in  proposals  for  manufactured  articles,  parts,  or 
materials  to  be  used  under  the  direction  of  these  departments.  (40 
Stat.  913,  1291.) 

See  note  to  f  8907uu,  ante. 

This  section  was  amended  by  Act  March  3,  1919,  c.  96,  §  2,  cited  above. 
r^o  change  was  made  by  the  amendment 
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§  8907w.  (Act  July  18,  1918,  c.  15G,  §  3,  as  amended,  Act  March 
3,  1919,0.96.)     Same;   standarda;  promulgation. 
The  Secretary  of  Commerce  shall  promulgate  such  standards  for 
use  by  the  public  and  cause  the  same  to  be  published  as  a  public 
document.    (40  Stat.  913,  1291.) 
See  note  to  i  8907uu,  ante. 

This  scctton  was  amended  b;  Act  March  8,  191&,  &  96,  |  8,  dted  above 
No  change  was  made  by  the  amendment. 

§  S907w.  (Act  July  18,  1918,  c.  156,  §  4,  as  amended.  Act  March  3, 
1919,  c.  96.)     Same;   commission;   compensatiotL 
The  commission  shall  serve  without  compensation,  but  nothing 
herein  shall  be  held  to  afTect  the  pay  of  the  commissioners  appoint- 
ed from  the  Army  and  Navy  or  of  the  Director  of  the  Bureau  of 
Standards.     (40  Stat.  913,  1291.) 
See  note  to  i  SOOTun,  ante. 

This  section  was  amended  b;  Act  March  3,  1919,  c  96,  {  4,  dted  abora. 
No  diange  wae  made  br  the  amendment. 

§  8907w™r.  (Act  July  18,  1918,  c.  156,  §  5,  as  amended,  Act  March 

3,  1919,  c.  96.)     Same;  commission;  rules  and  regulations. 

The  commission  may  adopt  rules  and  regulations  in  regard  to 

Its  procedure  and  the  conduct  of  its  business.     (40  Stat.  913,  1291.) 

See  note  to  {  S907uu.  ante. 

Thio  section  was  amended  by  Act  March  8,  1919,  c  06,  |  B,  dted  above. 
No  change  was  made  by  the  amendment. 
§  8907x.  (Act  July  18,  1918,  c.  156,  §  6,  as  amended.  Act  March  3, 
1919,0.96.)     Same;  commission;  termination. 
The  commission  shall  cease  and  terminate  at  the  end  of  one  year 
and  six  months  from  the  date  of  its  original  appointment.     (40 
Stat.  913,  1291.) 

Thto  aection  was  amended  by  Act  March  3,  1919,  c  96,  |  6,  dted  above, 
to  read  as  set  forth  above.  This  amendment  consisted  in  extending  the  life 
of  the  commission  from  six  months  to  one  year  and  six  monOis. 
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CHAPTER  C— HOURS  OF  LABOR 


\ 


Sec 

891S.  Eight  hour  day  on  public  works. 

8919.  Violation  of  act  by  officer  or  con- 

tnctor  pnniahable. 

8920.  Existing  contracts  not  affected  by 

Act 

8921.  Pnblio   contracts   on    elgbt-honr 

basis;  penalties;  appeals. 


Sec. 

8822.  Contracts      excepted;       waiTer; 

emergencies;  r^eaL 
8922a.  Suspension  of  eight-hour  law  in 

case  of  national  emergency; 

overtime  pay. 


§  8918.  (Act  Aug.  1,  1892,  c.  352,  §  1,  as  amended.  Act  March  3, 
1913,  c.  106.)    Eight  hour  day  on  public  works. 


2.  Operation  and  offset  of  aot  la 
leneral.— This  section  and  Gomp.  8t 
1916,  H  8819,  8820,  do  not  apply  to 
persons  performing  seryices  similar  to 
those  of  laborers  and  mechanics  em- 
ployed in  connection  with  dredging 
work  on  the  Panama  Canal;  nor  have 
they  repealed  or  modified  the  provi- 
sions in  the  acts  of  Febmary  27,  1906, 
and  June  30,  1906  (34  Stat  83,  669), 
relating  to  alien  laborers  and  to  the 


foreman  and  superintendents  of  such 
laborers.     80  Op.  Atty.  Gen.  139. 

The  federal  statutes  regulating  the 
hours  of  labor  do  not  apply  to  the  im- 
proventent  of  selected  roads  over  which 
rural  delivery  is  or  may  be  established 
as  provided  for  under  the  provisions 
of  the  post  office  appropriations  act  of 
August  24,  1912  (37  Stat  651).  30 
Op.  Atty.  Gen.  210. 

3.  Formor  aots^— See  30  Op.  Atty. 
Gen.  16. 


§  8919.  (Act  Aug.  1,  1892,  c.  352,  §  2,  as  amended,  Act  March  3, 
1913,  c.  106.)  Violation  of  act  by  ofiEicer  or  contractor  pun- 
ishable. 

See  notes  under  preceding  section. 

§  8920.  (Act  Aug.  1,  1892,  c.  352,  §  3,  as  amended.  Act  March  3, 
1913,  c.  106.)     Existing  contracts  not  affected  by  act. 

See  notes  under  |  8918,  ante;  30  Op.'  Atty.  (Sen.  16. 

§  8921.  (Act  June  19,  1912,  c.  174,  §  1.)  Public  contracts  on  eight- 
hour  basis ;  penalties ;  appeals. 


See  notes  under  following  section. 

Applioatioa  of  teetlon^^The  follow- 
ing contracts  are  not  within  this  sec-* 
tion,  but  are  excepted  therefrom  by 
Gomp.  St  1916,  i  8922,  as  goods  usual- 
ly bought  in  the  open  market  and  as 
purchases  of  supplies  for  the  gOTem- 
ment:  Contracts  for  purchase  or  re- 
production of  maps,  drawings,  photos, 
etc,  by  lithograph,  photo-liUiograph, 
photo-engraying,  or  other  processes,  in 
the  open  market;  contracts  for  pur- 
chase of  book-binding  leathers,  book 
doths,  canvass,  gold  leaf,  twine,  etc; 
contracts  for  purchase  of  paper  manu- 
factured according  to  standard  of  quali- 
ty fixed  by  joint  committee  on  print- 
mg,  for  the  public  printing  and  bind- 
ing.   30  Op.  Atty.  Gen.  24. 

Purchases  made  by  the  Public  Print- 
er in  open  market,  or  under  formal 
eontracts,  of  printing  and  binding  um- 
chinery,  generally  manufactured  for 
ssle  commerdaUy,  or  specially  built 
ander  specifications  of  the  Goyemment 
Printing   Office,    are   not   within   this 


section,  but  are  excepted  therefrom  by 
Oomp.  St  1916,  S  8922,  as  such  ma- 
terials may  usually  be  bought  in  the 
open  market.     Id. 

This  section  and  Gomp.  St.  1916,  § 
8922,  apply  to  the  employment  of  labor 
on  the  work  contemplated  by  the  con- 
tract, and  it  is  immaterial  by  whom  the 
labor  is  employed,  whether  by  a  con- 
trsctor,  subcontractor,  or  sub -subcon- 
tractor, and  when  contracts  are  made 
by  letters  of  proposal  and  acceptance, 
a  letter  of  acceptance  should  contain 
the  eight-hour  stipulation;  but  con- 
tracts for  purchase  of  lamp  standards 
and  brackets,  made  on  individiial  pat- 
terns under  agreement  to  make  no 
others,  and  for  dynamos  and  engines 
of  peculiar  construction,  and  for  roof- 
ing tile,  etc,  and  for  structural  iron 
and  steel,  and  sash,  doors,  and  molding 
etc.,  of  special  construction,  for  goy- 
emment,  but  all  of  which  material,  of 
the  general  sorts,  could  be  purchased 
in  the  open  market,  are  excepted  from 
the    requirement    of    this    section    by 
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CoiDp.  St.  1916,  t  S922,  as  gooda  pur- 
chasable usually  in  the  open  markeL 
30  Op.  Ally.  G«ii.  31. 

Coutracta  for  the  purcbaee  of  loco- 
motivea  made  according  to  standard 
dcaigns  and  assembled,  as  ordered,  of 
parts  kept  in  stock  are  excepted  from 
the  operation  of  this  section  and  Comp. 
St.  1916.  i  8922.  30  Op.  Alt;.  Geo. 
49. 

Contracts  for  puhlic  buDdings  fot 
wbicb  nppropriatiou  was  made  in  full 
prior  to  June  10,  1912,  are  not  re- 
quired to  contain  tbe  eight-hour  work- 
day stipulation  prescribed  by  this  sec- 
tion, and  so.  also,  where  the  limit  of 
co»t  of  a  public  bnildinR  has  been  fix- 
ed by  law  and  the  authority  haa  been 
given  to  enter  into  contracta  np  to 
the  full  limit  prior  to  June  19,  1912, 
but  the  appropriation  therefor  has  been 
only  partly  made  prior  to  that  time, 
the  contracts  for  that  portion  of  the 
work  appropriated  for  subsequent 
thereto  are  not  required  to  contain 
said  eight- hour  stipulation.  30  Op. 
Atty.   Gen.  137. 

Where  Congress  has  fixed  tbe  limit 
of  cost  of  a  public  building  and  made 


a  partial  appropriation  tberefor  prior 
to  June  19,  1912,  but  subsequent  there- 
to has  increased  the  limit  of  cost,  the 
contract  for  tbe  erection  of  said  build- 
ing, whether  entered  into  before  or 
after  tbe  time  when  said  limit  of  cost 
is  so  increased,  is  excepted  from  tbe 
operation  of  this  section.  30  Op.  Atty. 
Gen.  150. 

The  federal  statutes  regal atiug  tbe 
hours  of  labor  do  not  apply  to  the  im- 
pro  Tern  ent  of  selected  roads  over 
which  rural  delivery  is  or  may  be  es- 
tablished as  provided  for  under  the 
provisions  of  the  post  office  appropria- 
tions act  of  August  24,  1912  (37  SuL 
551).    30  Op.  Atty.  Gen.  210. 

The  provisions  of  this  section  do  not 
apply  to  tbe  laobr  involved  In  tbe  dreae- 
inj;  of  marble  and  stone  for  public 
buildings,  such  labor  not  being  perform- 
ed at  the  sites  of  tbe  buildings  them- 
selves, since  marble  and  stone  clearly 
belong  in  their  nature  to  articles  or 
materials  ordinarily  to  be  bought  id 
the  open  market,  although  they  may 
be  dressed  and  finished  in  a  manner 
peculiar  to  tbe  needs  of  a  particular 
building.      30   Op.   Atty.   Gen.   211. 


§  8922.  (Act  June  19,  1912,  c.  174,  §  2.)     Contracts  excepted 
er;   emergencies;  repeal. 

S«e  notes  under  preceding  section. 

Contract  provialons. — Contracts  for 
government  work  enumerated  In  this 
section,  and  by  it  excepted  from  tlie 
operation  of  Camp.  St.  1016,  g  8921, 
need  not  contain  the  stipulation  of  the 
contractor  not  to  work  his  men  in  ex- 
cess of  eight  hours.    30  Op.  Atty.  Gen. 


SI. 


Repeal  .—This  section  and  Comp.  St. 
1916,  i  8!)22,  have  not  repealed  or 
modified  the  eight-hour  law  of  August 
1,  1892  (Comp.  St.  1916,  SJ  S92J. 
S922),  and  hence  tbe  latter  still  ap- 
to  work  done  on  public  buildings, 
matter  when  the  appropriation 
therefor  may  have  been  made.  80  Op. 
Atty.  Gen.  137. 


pli 


§  8922a.  (Act  March  4,  1917,  c.   180.)     Suspension  o£  eight-hour 
law  in  case  of  national  emergency ;  overtime  pay. 

In  case  of  national  emergency  the  President  is  authorized  to  sus- 
pend provisions  of  law  prohibiting  more  than  eight  hours  labor  in 
any  one  day  of  persons  engaged  upon  work  covered  by  contracts 
with  the  United  States:  Provided  further,  That  the  wages  of  per- 
sons employed  upon  such  contracts  shall  be  computed  on  a  basic 
day  rate  of  eight  hours  work,  with  overtime  rates  to  be  paid  for  at 
not  less  than  time  and  one-half  for  all  hours  work  in  excess  of 
eight  hours.    (39  Stat.  1192.) 

This  was  a  provision  of  tbe  naval  service  appropriation  act  for  the   fiscal 
year'  1918,  cited  above. 


CHAPTER   D— COMPENSATION    FOR   INJURIES 
■   TO  EMPLOYES  OF  UNITED  STATES 

§  8932a.  (Act  Sept.  7,  1916,  c.  458,  §  1.)     Compensation  for  disabil- 
ity or  death  of  United  States  employe. 

Compensation  because  of  diEslriiity  or  death  of  members  ot  Army  Nuree 
Corps  or  Navy  Nurse  Corps,  payable  under  the  War  Risk  Insurance  Act,  ii 
to  be  in  lieu  of  any  compensation  payable  under  tbia  section  by  Act  Sept.  2, 
1914.  c.  293,  I  13,  as  amended  by  Act  Oct.  6,  1917,  c.  106,  {  2,  ante,  |  S14ctt. 
(18G4) 


TITLE  LVII— PENSIONS 


8M. 

8933.  Who  may  hare  pensions. 

89?^.  Rate  of  pension  for  persons 
serving  90  days  or  more. 

8981e.  Rate  to  widows  of  GiTil  War, 
etc.»  veteraiis;  pension  laws 
not  affected. 

8d86a.  Widows  and  children  of  officers 
and  enlisted  men  serving  in 
Spanish  war,  Philippine  in- 
surrection, or  Chinese  Boxer 
rebellion. 


Sec. 

8965b.  Same;  daim  agents  and  attor^ 
neys. 

9067a.  Extension  of  Indian  war  pen- 
sions; proof;  contracts  with 
claim  agents,  etc. 

9067b.  Same ;    period  of  service. 

9067c.  Same;  loyalty  in  Civil  War. 

9087.  Navy  pensions  payable  from  fund. 

9096.  Pensions  to  be  paid  only  to  per- 
sons entitled,  etc. 

9101a.  Boards  of  examining  surgeons; 
fees. 


§  8933.  (R.  S.  §  4692.)    Who  mdj  have  pensions. 

Statatery  conatruotlon^^Pension  stat-      to   be  liberally   constmed.     (^Dea   v. 
Qtes,  serving  a  beneficial  purpose,  are      Cook  (Cal.)  169  P.  366. 

§  8972a.  (Act  May  11, 1912,  c.  123,  §  6,  as  added.  Act  June  10, 1918, 
c  96.)  Rate  of  pension  for  persons  serving  90  days  or  more. 
From  and  after  the  passage  of  this  Act  the  rate  of  pension  for 
any  person  who  served  ninety  days  or  more  in  the  military  or  naval 
service  of  the  United  States  during  the  Civil  War,  now  on  thjc  roll 
or  hereafter  to  be  placed  on  the  pension  roll  and  entitled  to  receive 
a  less  rate  than  hereinafter  provided,  shall  be  $30  per  month.  In 
case  such  a  person  has  reached  the  age  of  seventy-two  years  and 
served  six  months,  the  rate  shall  be  $32  per  month ;  one  year,  $35 
per  month ;  one  and  a  half  years,  $38  per  month ;  two  years  or 
over,  $40  per  month :  Provided,  That  this  Act  shall  not  be  so  con- 
strued as  to  reduce  any  pension  under  any  Act,  public  or  private : 
Provided  further.  That  no  pension  attorney,  claim  agent,  or  other 
person,  shall  be  entitled  to  receive  any  compensation  for  presenting 
any  claim  to  the  Bureau  of  Pensions  under  this  Act,  except  in  ap- 
plications for  original  pension  b^*"  persons  who  have  not  heretofore 
received  a  pension.    (40  Stat.  603.) 

§  8981e.  (Act  Sept.  2,  1914,  c.  293,  §  314,  as  added,  Act  Oct  6, 
1917,  c.  105,  §  2.)  Rate  to  widows  of  Civil  War,  etc.,  veterans ; 
pension  laws  not  affected. 
From  and  after  the  passage  of  this  Act  the  rate  of  pension  for  a 
widow  of  an  officer  or  enlisted  man  of  the  Army,  Navy,  or  Marine 
Corps  of  the  United  States  who  served  in  the  Civil  War,  the  War 
with  Spain,  or  the  Philippine  Insurrection,  now  on  the  pension  roll 
or. hereafter  to  be  placed  on  the  pension  roll,  and  entitled  to  receive 
a  less  rate  than  hereinafter  provided,  shall  be  $25  per  month ;  and  / 
nothing  herein  shall  be  construed  to  affect  the  additional  allowance 
provided  by  existing  pension  laws  on  account  of  a  helpless  child 
or  child  under  sixteen  years  of  age :  Provided,  however.  That  this 
Act  shall  not  be  so  construed  as  to  reduce  any  pension  under  any 
Act,  public  or  private :  And  provided  further.  That  the  provisions 
of  this  section  shall  be  administered,  executed,  and  enforced  by  the 
Commissioner  of  Pensions.    (40  Stat.  408.) 

'Rus  was  an  amendment  of  Act  Sept.  2,  1014,  c.  293,  g  314,  added  by  Act 
Oct  6,  1917,  c  105,  §  2,  cited  above.  The  remainder  of  said  Act  Oct.  6, 
1W7,  c.  106,  is  set  forth  ante,  under  Title  VII,  The  Department  of  the 
Treasury,  Chapter  Eleven  B,  The  Bureau  of  War  Risk  Insurance. 
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§  8985a.  (Act  July  16,  1918,  c.  153,  §  1.)  Widows  and  duldren 
of  officers  and  enlisted  men  serving  in  Spanish  war,  Philippine 
insurrection,  or  Chinese  Boxer  rebellion. 
From  and  after  the  passage  of  this  Act  if  any  volunteer  officer  or 
enlisted  man  who  served  ninety  days  or  more  in  the  Army,  Navy, 
or  Marine  Corps  of  the  United  States,  during  the  War  with  Spain 
or  the  Philippine  insurrection,  between  April  twenty-first,  eighteen 
hundred  and  ninety-eight,  and  July  fourth,  nineteen  hundred  and 
two,  inclusive,  service  to  be  computed  from  date  of  enlistment  to 
date  of  discharge,  or  any  officer  or  enlisted  man  of  the  Re^lar 
Establishment  who  rendered  ninety  days  or  more  actual  military 
or  naval  service  in  the  United  States  Army,  Navy,  or  Marine  Corps 
in  the  War  with  Spain  or  the  Philippme  insurrection  between 
April  twenty-first,  eighteen  hundred  and  ninety-eight,  and  July 
fourth,  nineteen  hundred  and  two,  inclusive,  or  as  a  participant 
in  the  Chinese  Boxer  rebellion  campaign  between  June  sixteenth, 
nineteen  hundred,  and  October  first,  nineteen  hundred,  and  who 
has  been  honorably  discharged  therefrom,  has  died  or  shall  here- 
after die  leaving  a  widow  without  means  of  support  other  than  her 
daily  labor,  and  an  actual  net  income  not  exceeding  $250  per  year, 
or  leaving  a  minor  child  or  children  under  the  age  of  sixteen  years, 
such  widow  shall  upon  due  proof  of  her  husband's  death,  without 
proving  his  death  to  be  the  result  of  his  Army  or  Navy  service, 
be  placed  on  the  pension  roll  from  the  date  of  the  filing  of  her  ap- 
plication therefor  under  this  Act,  at  the  rate  of  $12  per  month 
during  her  widowhood,  and  shall  also  be  paid  $2  per  month  for  each 
child  of  such  officer  or  enlisted  man  under  sixteen  years  of  age, 
and  in  case  of  the  death  or  remarriage  of  the  widow,  leaving  a  child 
or  children  of  such  officer  or  enlisted  man  under  the  age  of  sixteen 
years,  such  pension  shall  be  paid  such  child  or  children  until  the 
age  of  sixteen:  Provided,  That  in  case  a  minor  child  is  insane, 
idiotic,  or  otherwise  permanently  helpless,  the  pension  shall  con- 
tinue during  the  life  of  said  child,  or  during  the  period  of  such 
disability,  and  shall  commence  from  the  date  of  application  there- 
for after  the  passage  of  this  Act :  Provided  further.  That  said  wid- 
ow shall  have  married  said  officer  or  enlisted  man  previous  to  the 
passage  of  this  Act:  Provided,  however.  That  this  Act  shall  not 
be  so  construed  as  tn  reduce  any  pension  under  any  Act,  public  or 
private.    (40  Stat.  903.) 

This  aectioD,  and  the  section  next  fallowing,  were  an  act  entitled  "An  act 
to  penelon  widows  and  minor  children  of  officers  and  enlisted  men  who  served 
In  the  War  witb  Spain,  Philippine  insurrection,  or  in  China,"  cited  above. 

§  8985b.  (Act  July  16,  1918,  c.  153,  §  2.)    Same;  claim  agents  and 
attorneys. 

No  agent,  attorney,  or  other  person  engaged  in  preparing,  pre- 
senting, or  prosecuting  any  claim  under  the  provisions  of  this  Act 
shall,  directly  or  indirectly,  contract  for,  demand,  receive,  or  re- 
tain for  such  services  in  preparing,  presenting,  or  prosecuting  such 
claim  a  sum  greater  than  $10,  which  sum  shall  be  payable  only  on 
the  order  of  the  Commissioner  of  Pensions ;  and  any  person  who 
shall  violate  any  of  the  provisions  of.  this  section,  or  shall  wrong- 
fully withhold  from  the  pensioner  or  claimant  the  whole  or  any 
part  of  a  pension  or  claim  allowed  or  due  such  pensioner  or  claim- 
ant under  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall,  for  each  and  every  offense,  be  fined 
not  exceeding  $500  oi'  be  imprisoned  not  exceeding  one  year,  or 
both,  in  the  discretion  of  the  court.  (40  Stat.  904.) 
See  note  to  fi  88S5a. 
(1866) 
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§  9067a.  (Act  March  4,  1917.  c  189,  §  1.)  Extension  of  Indian  war 
pensions;  proof;  contracts  with  claim  agents,  etc. 
That  the  provisions,  limitations,  and  benefits  of  an  Act  entitled 
"An  Act  granting  pensions  to  survivors  of  the  Indian  wars  of 
eighteen  hundred  and  thirty-two  to  eighteen  hundred  and  forty-two, 
inclusive,  known  as  the  Black  Hawk  War,  Creek  War,  Cherokee 
disturbances,  and  the  Seminole  War,"  approved  July  twenty-sev- 
enth, eighteen  hundred  and  ninety-two,  as  amended  on  February 
nineteenth,  nineteen  hundred  and  thirteen,  be,  and  the  same  are 
hereby,  extended  from  the  date  of  the  passage  of  this  Act  to  the 
surviving  officers  and  enlisted  men  of  the  Texas  volunteers  who 
served  in  defense  of  the  frontier  of  that  State  against  Indian  depre- 
dations from  January  first,  eighteen  hundred  and  fifty-nine,  to  Jan- 
uary first,  eighteen  hundred  and  sixty-one,  inclusive,  and  from  the 
year  eighteen  hundred  and  sixty-six  to  the  year  eighteen  hundred 
and  seventy-seven,  inclusive,  and  to  the  surviving  officers  and  en- 
listed men,  including  militia  and  volunteers  of  the  military  service 
of  the  United  States,  who  have  reached  the  age  of  sixty-two  years, 
and  who  served  for  thirty  days  in  the  campaign  in  southern  Oregon 
and  Idaho  and  northern  parts  of  California  and  Nevada  from  eight- 
een hundred  and  sixty-five  to  eighteen  hundred  and  sixty-eight, 
inclusive;  the  campaign  against  the  Sioux  in  Minnesota  and  the 
Dakotas  in  eighteen  hundred  and  sixty-two  and  eighteen  hundred 
and  sixty-three,  and  the  campaigns  against  the  Sioux  in  Wyoming 
in  eighteen  hundred  and  sixty-five  to  eighteen  hundred  and  sixty- 
eight;  to  the  following  organizations  of  the  First  Regiment  Ne- 
braska Militia  engaged  in  fighting  Indians  and  guarding  United 
States  mails  on  the  western  frontier :  Company  A,  First  Regiment, 
First  Brigade  Nebraska  Militia,  who  served  from  August  thirtieth, 
eighteen  hundred  and  sixty-four,  to  November  twelfth,  eighteen 
hundred  and  sixty-four;  Company  B,  First  Regiment  Nebraska 
Militia,  who  served  from  August  thirteenth,  eighteen  hundred  and 
sixty-four,  to  February  thirteenth,  eighteen  hundred  and  sixty-five ; 
Company  C,  First  Regiment,  Second  Brigade  Nebraska  Militia,  who 
served  from  August  twenty-fourth,  eighteen  hundred  and  sixty- 
four,  to  February  seventh,  eighteen  hundred  and  sixty-five ;  to  Cap- 
tain Edward  P.  Childs's  artillery  detachment,  Nebraska  Militia, 
who  senred  from  August  thirtieth,  eighteen  hundred  and  sixty-four, 
to  November  twelfth,  eighteen  hundred  and  sixty-four ;  and  Com- 
pany A,  First  Regiment,  Second  Brigade  Nebraska  Militia,  who 
served  from  August  twelfth,  eighteen  hundred  and  sixty-four,  to 
December  twenty-fourth,  eighteen  hundred  and  sixty- four;  the 
campaign  against  the  Cheyennes,  Arapahoes,  Kiowas,  and  Coman- 
ches  in  Kansas,  Colorado,  and  Indian  Territory  from  eighteen  hun- 
dred and  sixty-seven  to  eighteen  hundred  and  sixty-nine,  inclusive ; 
the  Modoc  War  of  eighteen  hundred  and  seventy-two  and  eighteen 
hundred  and  seventy-three;  the  campaign  against  the  Apaches  of 
Arizona  and  New  Mexico,  or  either  of  them,  in  eighteen  hundred 
and  seventy-three ;  the  campaign  against  the  Kiowas,  Comanches, 
and  Cheyennes  in  Kansas,  Colorado,  Texas,  Indian  Territory,  and 
New  Mexico  in  eighteen  hundred  and  seventy-four  and  eighteen 
hundred  and  seventy-five;  the  campaign  against  the  Northern 
Cheyennes  and  Sioux  in  eighteen  hundred  and  seventy-six  and 
eighteen  hundred  and  seventy-seven ;  the  Nez  Perce  War  of  eight- 
een hundred  and  seventy-seven ;  the  Bannock  War  of  eighteen  hun- 
dred and  seventy-eight ;  the  campaign  against  the  Northern  Chey- 
ennes b  eighteen  hundred  and  seventy-eight  and  eighteen  hun- 
dred and  seventy-nine;  the  campaigns  in  the  Black  Hawk  Indian 
war  in  Utah  from  eighteen  hundred  and  sixty-five  to  eighteen  hun- 
dred and  sixty-seven,  inclusive ;  the  campaign  against  the  Ute  In- 
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dtans  in  Colorado  and  Utah,  from  September,  eighteen  hundred  and 
seventy-nine,  to  November;  eighteen  hundred  and  eighty,  inclusive ; 
the  campaign  against  the  Apache  Indians  in  Arizona  and  New  Mex- 
ico, or  either  of  them,  in  eighteen  hundred  and  eighty-five  and 
eighteen  hundred  and  eighty-six;  and  the  campaign  against  the 
Sioux  Indians  in  South  Dakota,  from  November,  eighteen  hundred 
and  ninety,  to  January,  eighteen  hundred  and  ninety-one.  inclusive; 
and  also  to  include  the  surviving  widows  of  said  officers  and  en- 
listed men  who  shall  have  married  said  survivor  prior  to  the  pas- 
sage of  this  Act:  Provided,  That  such  widows  have  not  remarried: 
Provided  further,  That  this  Act  shall  extend  also  to  the  surviving 
officers  and  enlisted  men  of  the  organization  known  as  Tyler's 
Rangers,  recruited  at  Black  Hawk,  Colorado,  eighteen  hundred  and 
sixty-four,  for  services  against  the  Indians:  Provided  further,  That 
if  any  certain  one  of  the  said  campaigns  did  not  cover  a  period  of 
thirty  days,  the  provisions  of  this  Act  shall  apply  to  those  who 
served  during  the  entire  period  of  said  campaign:  Provided  fur- 
ther. That  where  there  is  no  record  of  enlistment  or  muster  into 
the  service  of  the  United  States  in  any  of  the  wars  mentioned  in 
this  Act,  the  record  of  pay  by  the  United  States  shall  be  accepted 
as  full  and  satisfactory  proof  of  such  enlistment  and  service:  And 
provided  further.  That  all  contracts  heretofore  made  between  the 
beneficiaries  under  this  Act  and  pension  attorneys  and  claim  agents 
are  hereby  declared  null  and  void.     (39  Stat,  1199.) 

Tt\ia  Bection  and  the  two  eectioDs  next  following  were  an  act  entitled  "An 
Act  lo  pensiou.  the  Huivivorg  of  certain  Indian  wan  from  January  first,  eight- 
een hundred  and  fifty-nine,  to  January,  eighteen  hundred  and  niaety-one, 
inclusive,  and  for  other  purposes,"  dted  above. 

§  9067b.  (Act  March  4,  1917,  c.  189,  §  2.)  Same;  period  of  serv- 
ice. 
The  period  of  service  performed  by  beneficiaries  under  this  Act 
shall  be  determined  by  reports  from  the  records  of  the  War  De- 
partment, where  there  is  such  a  record,  and  by  the  reports  from 
the  records  of  the  Treasury  Department  showing  payment  by  the 
United  States  where  there  is  no  record  of  regular  enlistment  or 
muster  into  the  United  States  military  service:  Provided,  That 
when  there  is  no  record  of  service  or  payment  for  same  in  the  War 
Department  or  Treasury  Department,  the  applicant  may  establish 
the  service  by  satisfactory  evidence  from  the  muster  rolls  on  file  in 
the  several  State  or  Territorial  archives:  And  provided  further. 
That  the  want  of  a  certificate  of  discharge  shall  not  deprive  any  ap- 
plicant of  the  benefits  of  this  Act.    (39  Stat.  1200.) 

See  note  to  (  &06Tb,  ante. 
§  9067c.  (Act  March  4,  1917,  c.  189,  §  3.)     Same;    loyalty  in  civil 
war. 
The  provisions  of  section  forty-seven  hundred  and  sixteen  of  the 
Revised  Statutes  shall  not  apply  to  applicants  for  pension  under 
this  Act.     (39  Stat  1201.) 
See  note  to  |  90678,  ante. 
§  9087.  (R.  S.  §  4755.)     Navy  pensions  payable  from  fund. 

Act  Feb.  25,  1919,  c.  40,  40  SMt.  1174,  entitled  "An  Act  mating  appropria- 
tions for  the  payment  of  Invalid  and  other  pensiona  of  the  United  States  lor 
the  fiscal  year  ending  June  30,  1920.  and  for  other  purposes,"  reads  as  follows: 
"The  following  sums  are  appropriated,  out  of  any  money  In  the  Treasury 
not  otherwise  appropriated,  for  the  payment  of  pensions  for  the  fiscal  year 
ending  June  30,  1920,  and  for  otlier  purposes,  namely: 

"Army  and  Navy  pensions,  as  follows;  For  invalids,  widows,  minor  children, 
and  dependent  relatives.  Army  nurses,  and  all  other  pensionerB  who  bi«  now 
borne  on  the  rolls,  or  who  may  hereafter  be  placed  thereon,  under  the  pro- 
visions of  any  and  all  Acts  of  Congreaa.  8215.000,000;  Provided.  That  the 
appropriation  aforesaid  for  Navy  pensions  shall  be  paid  from  the  Income  of 
the  Navy  pension  fund,  so  far  as  the  same  shall  be  sufficient   for  that  pur- 
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pose:    Provided  farther,  That  the  amount  expended  under  each  of  the  above 
items  shall  be  accounted  for  separately. 

"For  fees  and*  expenses  of  examining  surgeons,  pensions,  for  serrices  ren- 
dered within  the  fiscal  year  1920,  $30,000." 

§  9096.  (R.  S.  §  4766,  as  amended,  Act  Aug.  8,  1882,  c.  469,  and 
Act  March  3,  1899,  c.  460.)  Pensions  to  be  paid  only  to  per- 
sons entitled,  etc. 

Minors^^Though      minor's      pension  formity  to  laws  of  state,  and  was  not 

money  was  paid  into  hands  of  his  moth-  "income"  of  minor's  estate,  within  Ver- 

er,  as  guardian,  by  federal  government  non*s  Sayles'  Ann.  Civ.  St.  Tex.  1914, 

for  his  education  and  maintenance,  it  art    4131,    as    to    expenditure    of    in- 

was  paid  to  her  as  person  appointed  come.    Anderson  v.  Steddum  (Tex.  Civ. 

under  laws  of  state  to  receive  it,  and  it  App.)  194  S.  W.  1132. 
could  be  expended  by  her  only  in  con- 

§  9101a.  (Act  March  3,  1917,  c.  170.)  Boards  of  examining  sur- 
geons; fees. 
Hereafter  the  fee  for  each  examination  made  at  the  claimant's 
I'esidence  by  an  examining  surgeon  of  the  Bureau  of  Pensions  for 
use  in  a  pension  claim  shall  be  $4  and  in  lieu  of  actual  traveling 
^penses  there  shall  be  paid  10  cents  per  mile  for  the  distance  actu- 
ally traveled  each  way,  but  not  exceeding  the  distance  by  the  most 
^^rect  route  between  the  surgeon's  office  and  the  claimant's  home. 
(39  Stat.  1132.) 

This  was  a  provision  of  the  pension  appropriation  act  for  the  fiscal  year 
1918.  cited  above. 
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CHAPTER  A— THE  PUBLIC  HEALTH  SERVICE 

aec.  Sao. 

9186b.  AllotmentB  of  par-  tetvlcc  with  Cout  Onard,  Ai^ 

SlSesH.  Beserve  ot  Public  Healtb  Serr-  mf  or  Nary. 

ice.  9142a.  Buildingi  for  laboratoir  and  re- 

0139a.  Details  from  Service:    for  work  aearch  work. 

with  Bureau  of  Minea.  9149a.  Spanish    loflueou ;     approprla- 

91S8b.  DeUils    from    SerriL-e;    to   D«-  tlon. 

partment  of  Agriculture.  9149b.  Sam«;    use  ot  Army  and  Navy 

9141a.  Pensions  to  officers  detailed  tor  Uedical      Departments,      and 
Public  Health  Service. 

§  9136a.  (Act  July  1,  1918,  c.  113,  §  1.)     Allotments  of  pay. 

The  Secretary  of  the  Treasury  is  authorized  to  permit  officers 
of  the  Public  Health  Service  to  make  allotments  from  their  pay 
under  such  regulations  as  he  may  prescribe.     (40  Stat.  644.) 

Tfais  sectiOD  was  a  provision  of  the  sundry  civil  appropriatioQ  act  for  tbe 
fiscal  year  1919,  dted  above. 
§  9136aa.  (Res.  Oct.  27,  1918,  c.  196.)     Reserve  of  Public  Health 
Service. 

For  the  purpose  of  securing  a  reserve  for  duty  in  the  Public 
Health  Service  in  time  of  national  emergency  there  shall  be  organ- 
ized, under  the  direction  of  the  Secretary  of  the  Treasury,  under 
such  rules  and  regulations  as  the  President  shall  prescribe,  a  re- 
serve of  the  Public  Health  Service.  The  President  alone  shall  be 
authorized  to  appoint  and  commission  as  officers  in  the  said  reserve 
such  citizens  as,  upon  examination  prescribed  by  the  President, 
shall  be  found  physically,  mentally,  and  morally  qualified  to  hold 
such  commissions,  and  said  commissions  shall  be  in  force  for  a 
period  of  five  years,  unless  sooner  terminated  in  the  discretion  of 
the  President,  but  commission  in  said  reserve  shall  not  exempt  the 
holder  from  military  or  naval  service:  Provided,  That  the  officers 
commissioned  under  this  Act,  none  of  whom  shall  have  rank  above 
that  of  assistant  surgeon  general,  shall  be  distributed  in  the  several 
grades  in  the  same  proportion  as  now  obtains  among  the  commis- 
sioned medical  officers  of  the  United  States  Public  Health  Service 
and  shall  at  all  times  be  subject  to  call  to  active  duty  by  the  Sur- 
geon General  and  when  on  such  active  duty  shall  receive  the  same 
pay  and  allowances  as  are  now  provided  by  law  and  regulation  for 
the  commissioned  medical  officers  in  the  said  regular  commission- 
ed medical  corps.     (40  Stat.  1017.) 

Tikis  was  a  resolution  entitled  a  "Joint  Besoiution  to  establish  a  reserve  of 
the  Public  Health  Service,"  cited  above. 

§  9139a.  (Act  July  1,  1918,  c.  113.  §  1.)     Details  from  Service;  for 
work  with  Bureau  of  Mines. 
T\ie  Secretary  of  the  Treasury  may  detail  medical  officers  of  the 
Public  Health  Service  for  cooperative  health,  safety,  or  sanitation 
work  with  the  Bureau  of  Mines,  and  the  compensation  and  ex- 
penses of  officers  so  detailed  may  be  paid  from  the  applicable  ap- 
propriations made  herein  for  the  Bureau  of  Mines.     (40  Stat.  671.) 
This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919.  cited  above.     It  iupersedea  a  similar  proviaion  of  Act  Jud« 
12,  I91T.  c.  27,  {  1,  40  SUt.  146. 
(1870) 
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§  9139b.  (Act  Oct  .1,  1918,  c.  178.)  Details  from  Service;  to  De- 
partment of  Agriculture. 

Hereafter  the  Secretary  of  the  Treasury  may  detail  medical  offi- 
cers of  the  Public  Health  Service  to  the  Department  of  Agriculture 
for  cooperative  assistance  in  the  administration  of  the  food  and 
drugs  Act,  approved  June  thirtieth,  nineteen  hundred  and  six, 
and  amended  August  twenty-third,  nineteen  hundred  and  twelve, 
and  the  compensation  and  expenses  of  the  officers  so  detailed  may 
be  paid  from  the  applicable  appropriations  made  herein  for  en- 
forcement of  said  Act.    (40  Stat.  992.) 

nils  was  a  provimon  of  the  agricultural  appropriati<Mi  act  for  the  fiscal 
year  1919,  cited  aboye.  4 

§  9141a.  (Res.  July  9,  1917,  c.  37.)  Pensions  to  officers  detailed 
for  service  with  Coast  Guard,  Army  or  Navy. 

When  officers  of  the  United  States  Public  Health  Service  are 
serving  on  Coast  Guard  vessels  in  time  of  war,  or  are  detailed  in 
time  of  war  for  duty  with  the  Army  or  Navy  in  accordance  with 
law,  they  shall  be  entitled  to  pensions  for  themselves  and  widows 
and  children,  if  any,  as  are  now  provided  for  officers  of  correspond- 
ing grade  and  length  of  service  of  the  Coast  Guard,  Army"  or  Navy, 
as  the  case  may  be,  and  shall  be  subject  to  the  laws  prescribed  for 
the  government  of  the  service  to  which  they  are  respectively  de- 
tailed.   (40  Stat.  242.) 

Tliis  was  a  resolution  entitled  a  "Joint  Resolution  to  fix  the  status  and 
rights  of  officers  of  the  Public  Health  Service  when  serying  with  the  Coast 
Guard,  the  Army,  or  the  Navy,"  cited  above. 

§  9142a.  (Act  Oct.  30,  1918,  c.  198.)  Buildings  for  laboratory  and 
research  work. 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  directed  to  contract  for  the  construction  of  an  additional  build- 
ing for  laboratory  purposes  and  research  work  ahd  for  enlarging 
and  remodeling  the  present  animal  house  connected  with  the  Hy- 
gienic Laboratory,  Public  Health  Service,  Washington,  District  of 
Columbia,  at  a  limit  of  cost  of  $250,000. 

In  carrying  the  foregoing  authorization  for  additional  buildings 
to  the  Hygiene  Laboratory  into  effect,  the  Secretary  of  the  Treas- 
ury may  enter  into  contracts  or  purchase  materials  in  the  open 
market,  or  otherwise,  and  employ  laborers  and  mechanics  for  ex- 
ecuting the  work  as  in  his  judgment  may  best  meet  the  public  ex- 
igencies, within  the  limits  of  the  authorization  herein  made.  (40 
Stat.  1018.) 

This  was  an  act  entitled  "An  act  authorizing  the  construction  of  a  build- 
ing for  the  Public  Health  Service  in  the  city  of  Washington,  District  of  Co- 
lumbia," cited  above. 

§  9149a.  (Res.  Oct.  1,  1918,  c.  179,  §  1.)  Spanish  influenza;  ap- 
propriation. 
^  To  enable  the  Public  Health  Service  to  combat  and  suppress 
'Spanish  influenza"  and  other  communicable  diseases  by  aiding 
State  and  local  boards  of  health,  or  otherwise,  including  pay  and 
^Uowances  of  medical  and  sanitary  personnel,  medical  and  hospital 
supplies,  printing,  clerical  services,  and  rent  in  the  District  of  Co- 
lumbia and  elsewhere,  transportation,  freight,  and  such  other  ex- 
panses as  may  be  necessary,  there  is  appropriated,  out  of  any  money 
Jn  the  Treasury  not  otherwise  appropriated,  $1,000,000,  to  be  avail- 
able until  June  thirtieth,  nineteen  hundred  and  nineteen.    (40  Stat. 

This  section,  and  the  section  next  foUowing,  were  a  resolution,  entitled 
"Joint  Resolution  to  aid  in  combating,  'Spanish  Influenza'  and  other  com- 
muucable  diseases,"  cited  above. 

^  (1871) 
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§  9149b.  (Res.  Oct.  1.  1918,  c.  179,  §  2.)     Same;  use  of  Army  and 
Navy  Medical  Departments,  and  Public  Health  Service. 

The  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Sec- 
retary of  the  Treasury  are  authorized  and  directed,  respectively, 
to  utilize  jointly  the  personnel  and  facilities  of  the  Medical  De- 
partment of  the  Army,  the  Medical  Department  of  the  Navy,  and 
the  Public  Health  Service,  so  far  aspossible.  in  aiding  to  combat 
and  suppress  the  said  diseases.  (40  Stat.  1003.) 
See  note  to  f  91490,  ante. 


CHAPTER  B— SANITATION  AND  QUARANTINE 

§  9173.  (Act  July  1,  1918,  c.  113,  §  1.)     Appropriation  to  prevent 
epidemics;  report  of  expenditures. 

Prevention  of  epidemics:  To  enable  the  President,  in  case  only 
of  threatened  or  actual  epidemic  of  cholera,  typhus  fever,  yellow 
fever,  smallpox,  bubonic  plague,  Chinese  plague  or  black  death, 
trachoma,  or  infantile  paralysis,  to  aid  State  and  local  boards,  or 
otherwise,  in  his  discretion,  in  preventing  and  suppressing  the 
spread  of  the  same,  and  in  such  emergency  in  the  execution  of  any 
quarantine  laws  which  may  be  then  in  force,  $400,000:  Provided, 
That  a  detailed  report  of  the  expenditures  hereunder  shall  annually 
hereafter  be  submitted  to  Congress.     (40  Stat.  645.) 

This  section  wdb  a  part  of  the  sundry  civil  Appropriation  act  for  the  fiscal 

year  1919,  cited  above.    It  aupersedea  aimilnr  provisions  of  Act  June  12,  1917, 

&  27,  i  1,  40  Stat  121. 


.  CHAPTER  O-LEPROSY 

0188a.  Leprosy   home ;    eatabllsbinent ;  918Sd.  Erection  of  bnlMinga. 

administration.  OlSSe.  Detail     of     officm     of     Public 
9188b.  Persons  receivable  into;    remov-  Health  Service  to;   pay. 

al  of  afflicted  persons  to.  91S8f.  Appropriadon. 
OlSSc.  Regulations. 

§  91S8a.  (Act  Feb.  3,   1917.  c.  26,  §  1.)     Leprosy  home;    estab- 
lishment ;   administration. 
For  the  purpose  of  carrying  out  the  provisions  of  this  Act  the 
Secretary  of  the  Treasury  is  authorized  to  select  and  obtain,  by  pur- 
chase or  otherwise,  a  site  suitable  for  the  establishment  of  a  home 
for  the  care  and  treatment  of  persons  afflicted  with  leprosy,  to  be 
administered  by  the  United  States  Public  Health  Service:   and  ei- 
ther the  Secretary  of  War,  the  Secretary  of  the  Navy,  the  Secretary 
of  the  Interior,  or  the  Secretary  of  Agriculture  is  authorized  to 
transfer  to  the  Secretary  of  the  Treasury  any  abandoned  military, 
naval,  or  other  reservation  suitable  for  the  purpose,  or  as  much 
thereof  as  may  be  necessary,  with  all  buildings  and  improvements 
thereon,  to  be  used  for  the  purpose  of  said  home.     (39  Stat.  872.) 
This  fpction  and  tbo  five  sectiuns  next  following  were  an  act  entitled   "An 
act  to  provide  tor  the  care  and  trcitment  of  persons  afflicted  with  leprosy  and 
to  prevent  the  spread  of  leprosy  in  the  United  States,"  cited  above. 
§  9188b.  (Act  Feb.  3,  1917,  c.  26,  §  2.)     Persons  receivable  into; 
removal  of  afflicted  persons  to. 
There  shall   be   received   into   said   home,   under   regulations    pre- 
pared by  the  Surgeon  General  of  the   Public  Health   Service,  with 
the  approval  of  the  Secretary  of  the  Treasury,  any  person  afflicted 
with  leprosy  who  presents  himself  or  herself  for  care,  detention,  and 
treatment,  or  who  may  be  apprehended  under  authority  of  the  Unit- 
(1S72) 
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cd  States  quarantine  Acts,  or  any  person  afflicted  with  leprosy  duly 
consigned  to  said  home  by  the  proper  health  authorities  of  any 
State,  Territory,  or  the  District  of  Columbia.  The  Surgeon  General 
of  the  Public  Health  Service  is  authorized,  upon  request  of  said 
authorities,  to  send  for  any  person  afflicted  with  leprosy  within  their 
respective  jurisdictions,  and  to  convfey  said  person  to  such  home  for 
detention  and  treatment,  and  when  the  transportation  of  any  such 
person  is  undertaken  for  the  protection  of  the  public  health,  the  ex- 
pense of  such  removal  shall  be  paid  from  funds  set  aside  for  the 
maintenamce  of  said  home.    (39  Stat.  873.) 

See  note  to  §  918Sa,  ante. 

§  9188c.  (Act  Feb.  3,  1917,  c.  26,  §  3.)     Regulations. 

Regulations  shall  be  .prepared  by  the  Surgeon  General  of  the 
Public  Health  Service,  with  the  approval  of  the  Secretary  of  the 
Treasury,  for  the  government  and  administration  of  said  home  and 
for  the  apprehension,  detention,  treatment,  and  release  of  all  per- 
sons who  are  inmates  thereof.     (39  Stat.  873.) 

See  note  to  {  91S8a,  ante. 

§9188d.  (Act  Feb.  3,  1917,  c.  26,  §  4.)     Erection  of  buildings. 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized to  cause  the  erection  upon  such  site  of  suitable  and  necessary 
buildings  for  the  purposes  of  this  Act  at  a  cost  not  to  exceed  the 
sum  herein  appropriated  for  such  purpose.    (39  Stat.  873.) 

See  note  to  §  9188a,  ante. 

§  9188e.  (Act  Feb.  3,  1917,  c.  26,  §  5.)  Detail  of  officers  of  Public 
Health  Service  to;  pay. 
When  any  commissioned  or  other  officer  of  the  Public  Health 
Service  is  detailed  for  duty  at  the  home  herein  provided  for  he  shall 
receive,  in  addition  to  the  pay  and  allowances  of  his  grade,  one- 
Jjalf  tlie  pay  of  said  grade  and  such  allowances  as  may  be  provided 
h  the  Surgeon  General  of  the  Public  Health  Service,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury.     (39  Stat.  873.) 

See  note  to  §  9188a,  ante. 

§91881  (Act  Feb.  3,  1917,  c.  26,  §  6.)     Appropriation. 

For  the  purposes  of  carrying  out  the  provisions  of  this  Act  there 
w  hereby  appropriated,  from  any  money  in  the  Treasury  not  other- 
^se  appropriated,  the  sum  of  $250,000,  or  as  much  thereof  as  may 
l^e  necessary,  for  the  preparation  of  said  home,  including  the  erec- 
tion of  necessary  buildings,  the  maintenance  of  the  patients,  pay 
and  maintenance  of  necessary  officers  and  employes,  until  June 
tnirtieth,  nineteen  hundred  and  seventeen.     (39  Stat.  873.) 

-See  note  to  g  918Sa,  ante. 
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CHAPTER  D— SOCIAL  HYGIENE 

Bae.  Sen. 

918814(a)-  Interdepartmental      hygieDe  9188t4(d).  Same. 

board;  dutlet.  91S8i4(e)-  Appropriation. 

9188U(b).  laolatlon  of  dTilianB  tia  pro-  91SS^(0-  Same;    allotments  to  State*. 

tecdoii  of  military  and  nav-  918S^<g).  Same, 

al  forces.  9188>4(li).  DefinlUonB. 
918Si4(c).  DiriflloD  of  Venereal  Diwa*- 

ea;    officers  and  employ&k  * 

§  9188l/4(a).  (Act  July  9.  1918,  c.  143,  subchapter  XV,  §  1.)  In- 
terdepartmental social  hygiene  board ;  duties. 
There  is  hereby  created  a  board  to  be  known  as  the  Interdepart- 
mental Social  Hygiene  Board,  to  consist  of  the  Secretary  of  War, 
the  Secretary  of  the  Navy,  and  the  Secretary  of  the  Treasury  as 
ex  officio  members,  and  of  the  Surgeon  General  of  the  Army,  the 
Surgeon  General  of  the  Navy,  and  the  Surgeon  General  of  the  Pub- 
lic Health  Service,  or  of  representatives  designated  by  the  Secre- 
tary of  War,  the  Secretaiy  of  the  Navy,  and  the  Secretary  of  the 
Treasury,  respectively.  The  duties  of  the  board  shall  be:  (1) 
To  recommend  rules  and  regulations  for  the  expenditure  of  mon- 
eys allotted  to  the  States  under  section  five  of  this  chapter ;  (2)  to 
select  the  institutions  and  organizations  and  fix  the  allotments  to 
each  institution  under  said  section  five;  (3)  to  recommend  to  the 
Secretary  of  the  Treasury,  the  Secretary  of  War,  and  the  Secre- 
tary of  the  Navy  such  general  measures  as  will  promote  correla- 
tion and  efficiency  in  carrying  out  the  purposes  ■  of  this  chapter 
by  their  respective  departments;  and  (4)  to  direct  the  expendi- 
ture of  the  sum  of  $100,000  referred  to  in  the  last  paragraph  of 
*  section  seven  of  this  chapter.  The  board  shall  meet  at  least  quar- 
terly, and  shall  elect  annually  one  of  its  members  as  chairman,  and 
shall  adopt  rules  and  regulations  for  the  conduct  of  its  business. 
(40  Stat.  886.) 

This  aectloD,  and  the  aeven  eectiona  next  following,  were  a  part  of  the  Ar- 
my appropriation  acH  for  0x6  fiscal  year  1919,  aubchaptei  XV  thereof,  cited 

§  9188V4(b).  (Act  July  9,  1918,  c  143,  subchapter  XV,  §  2.)  Iso- 
lation of  civilians  for  protection  of  military  and  naval  forces. 
The  Secretary  of  War  and  the  Secretary  of  the  Navy  are  here- 
by authorized  and  directed  to  adopt  measures  for  the  purpose  of 
assisting  the  various  States  in  caring  for  civilian  persons  whose 
detention,  isolation,  quarantine,  or  commitment  to  institutions 
may  be  found  necessary  for  the  protection  of  the  military  and  naval 
forces  of  the  United  States  against  venereal  diseases.  (40  Stat. 
886.) 

See  DOU  to  t  9188-H(a). 
§  918814(c).  (Act  July  9,  1918.  c.  143,  subchapter  XV,  §  3.)     Divi- 
sion of  Vener^  Diseases;   officers  and  employes. 
There  is  hereby  established  in  the  Bureau  of  the  Public  Health 
Service  a  Division  of  Venereal  Diseases,  to  be  under  the  charge 
of  a  commissioned   medical  officer  of  the   United   States   Public 
Health   Service   detailed   by   the  Surgeon   General  of   the   Public 
Health  Service,  which  officer  while  thus  serving  shall  be  an  As- 
sistant Surgeon  General  of  the  Public  Health  Service,  subject  to 
the  provisions  of  law  applicable  to  assistant  surgeons  general  in 
charge  of  administrative  divisions  in  the  District  of  Columbia  of 
the  Bureau  of  the  Public  Health  Service.     There  shall  be  in  such 
division  such  assistants,  clerks,  investigators,  and  other  employees 
(1874) 
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as  may  be  necessary  for  the  performance  of  its  duties  and  as  may- 
be provided  for  by  law.    (40  Stat  886.) 

See  note  to  (  9188^  (a). 

§  9188%(d).  (Act  July  9, 1918,  c.  143,  subchapter  XV,  §  4.)  Same. 
The  duties  of  the  Division  of  Venereal  Diseases  shall  be  in  ac- 
cordance with  rules  and  regulations  prescribed  by  the  Secretary 
of  the  Treasury  (1)  to  study  and  investigate  the  cause,  treatment, 
and  prevention  of  venereal  diseases ;  (2)  to  cooperate  with  State 
boards  of  departments  of  health  for  the  prevention  and  control  of 
such  diseases  within  the  States ;  and  (3)  to  control  and  prevent  the 
spread  of  these  diseases  in  interstate  traffic :  Provided,  That*  noth- 
ing in  this  chapter  shall  be  construed  as  limiting  the  functions  and 
activities  of  other  departments  or  bureaus  in  the  prevention,  con- 
trol, and  treatment  of  venereal  diseases  and  in  the  expenditure  of 
moneys  therefor.  (40  Stat.  886.) 
See  note  to  §  9188^  (a). 

§  9188V4(e).  (Act  July  9,  1918,  c.  143,  subchapter  XV,  §  5.)  Ap- 
propriation. 
There  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  the  sum  of  $1,000,000,  to  be  ex- 
pended under  the  joint  direction  of  the  Secretary  of  War  and  the 
Secretary  of  the  Navy  to  carry  out  the  provisions  of  section  two  of 
this  chapter:  Provided,  That  the  appropriation  herein  made  shall 
not  be  deemed  exclusive,  but  shall  be  in  addition  to  other  appro- 
priations of  a  more  general  diaracter  which  are  applicable  to  the 
same  or  similar  purposes.     (40  Stat.  887.) 

See  note  to  (  9188%  (a). 

§  9188i/4(f).  (Act  July  9,  1918,  c.  143,  subchapter  XV,  §  6.)     Same; 
allotments  to  States. 
There  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $1,400,000  annually  for  two 
fiscal  years,  beginning  with  the  fiscal  year  commencing  July  first, 
nineteen  hundred  and  eighteen,  to  be  apportioned  as  follows :  The 
sum  of  $1,000,000,  which  shall  be  paid  to  the  States  for  the  use  of 
their  respective  boards  or  departments  of  health  in  the  preven- 
tion, control,  and  treatment  of  venereal  diseases;   this  sum  to  be 
allotted  to  each  State,  in  accordance  with  the  rules  and  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury,  in  the  proportion 
which  its  population  bears  to  the  population  of  the  continental 
United  States,  exclusive  of  Alaska  and  the  Canal  Zone,  according 
to  the  last  preceding  United  States  census,  and  such  allotment  to 
be  so  conditioned  that  for  each  dollar  paid  to  any  State  the  State 
shall   specifically    appropriate    or   otherwise    set    aside    an    equal 
amount  for  the  prevention,  control,  and  treatment  of  venereal  dis- 
eases, except  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  nineteen,  for  which  the  allotment  of  money  is  not  condi- 
tioned upon  the  appropriation  or  setting  aside  of  money  by  the 
State,  provided  that  any  State  may  obtain  any  part  of  its  allot- 
ment for  any' fiscal  year  subsequent   to  June  thirtieth,  nineteen 
hundred  and  nineteen,  by  specifically  appropriating  or  otherwise 
setting  aside  an  amount  equal  to  such  part  of  its  allotment  for  the 
prevention,  control,  and  treatment  of  venereal  diseases;    the  sum 
of  $100,000,  which  shall  be  paid  to  such  universities,  colleges,  of 
other  suitable  institutions,  as  in  the  judgment  of  the  Interdepart- 
mental Social  Hygiene  Board  are  qualified  for  scientific  research, 
for  the  purpose  of  discovering,  in  accordance  with  rules  and  regu- 
lations prescribed  by  the  Interdepartmental  Social  Hygiene  Board, 
more  effective  medical  measures  in  the  prevention  and  treatment 
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of  venereal  diseases ;  the  sum  of  $300,000,  which  shall  be  paid  to 
such  universities,  colleges,  or  other  suitable  institutions  or  organ- 
ization^,  as  in  the  judgment  of  the  Interdepartmental  Social  Hy- 
giene Board  are  qualified  for  scientific  research,  for  the  purpose 
of  discovering  and  developing  more  effective  educational  measures 
in  the  prevention  of  venereal  diseases,  and  for  the  purpose  of 
sociological  and  psychological  research  related  thereto.  (40  Stat. 
887.) 

See  note  to  §  9188^  (a). 

§  918814(g).  (Act  July  9,  1918,  c.  143,  subchapter  XV,  §  7.)  Same. 
There  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $300,000  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  nineteen,  to  be  ap- 
portioned as  follows :  The  sum  of  $200,000  to  defray  the  expenses 
of  the  establishment  and  maintenance  of  the  Division  of  Venereal 
Diseases  in  the  Bureau  of  the  Public  Health  Service ;  and  the  sum 
of  $100,000  to  be  used  undfer  the  direction  of  the  Interdepartmental 
Social  Hygiene  Board  for  any  purpose  for  which  any  of  the  ap- 
propriations made  by  this  chapter  are  available.  (40  Stat.  887.) 
See  note  to  §  9188^  (a). 

§  9188i/i(h).  (Act  July  9,  1918,  c  143,  subchapter  XV,  §  8.)     Def- 
initions. 
The  terms  "State"  and  "States,"  as  used  in  this  chapter,  shall  be 
held  to  include  the  District  of  Columbia.     (40  Stat.  887.) 

See  note  to  §  9188^  (a). 
ri876) 


TITLE  LIX— HOSPITALS,  ASYLUMS,  AND 

CEMETERIES 


Chap.  Sec. 

1.    Hospital   relief  for  soamon 9189a 

1A.Navy  hospitals.  Naval  Homo,  and  Army  and  Navy  hospitals 9204a 

3.  The   National   Homo  for  Disabled  Volunteer  Soldiers 9258 

4.  The  Government  Hospital  for  the  Insane 9301aa 

5.  The  Columbia  Institution  for  the  Deaf 9355a 

6.  National    oemeteries 9368 


CHAPTER  ONE— HOSPITAL  RELIEF  FOR 

SEAMEN 

§  9189a.  (Act  July  1,  1918,  c.  113,  §  1.)     Attendants  at  marine  hos- 
pitals, and  quarantine  and  immigrant  stations. 

The  pay  of  attendants  at  marine  hospitals,  quarantine,  and  immi- 
gration stations,  whose  present  compensation  is  less  than  the  rate 
of  $1,200  per  annum,  may  be  increased  to  a  rate  not  to  exceed  $1,- 
200  per  annum.     (40  Stat.  644.) 

This  section  was  a  provision  of  the  sundry  dvfl  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  9192a.  (Act  July  1,  1918,  c.  113,  §  1.)     Officers  and  crews  of  ves- 
sels of  Bureau  of  Fisheries  admitted  to  benefits  of  Public 
Health  Service. 
Officers  and  crews  of  the  several  vessels  belonging  to  the  Bureau 
of  Fisheries  may  be  admitted  to  the  benefits  of  the  Public  Health 
Service  without  charge  upon  the  application  of  their  respective  com- 
manding officers,    (ft  Stat.  694.) 

This  section  was  a  provision  of  the  sandry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  9195.  (Act  July  1,  1918,  c.  113,  §  1.)  Admission  to  hospitals  of 
diseased  person  for  study. 
For  maintenance  of  marine  hospitals :  *  *  There  may  be  ad- 
mitted into  said  hospitals  for  study  persons  with  infectious  or  other 
diseases  affecting  the  public  health,  and  not  to  exceed  ten  cases  in 
any  one  hospital  at  one  time.    (40  Stat.  644.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  March 
28, 1918,  c.  28,  §  1,  40  Stat.  468. 

(1877) 
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CHAPTER  ONE  A— NAVY  HOSPITALS,  NA- 
VAL HOMfi,  AND  ARMY  AND  NAVY 
HOSPITALS 

B«c  Bsc 

e204a.  MooeyB    derived   from    Hate   or  g212d.  Seme;  aie  of  Battle  Honntain 
rental  ot  propertf  at  Naval  Sanatorium      and      National 

Home    turaed    Into     pecsion  Home  for  Disabled  Volnnteei 

fund.  Soldlera. 

9208b.  Stection  of  building ;   coating  In  9212&  Same ;    contracts  for  om  ot  ex- 
excess   of   (30,000   for   Arm;  iatinB  boapitala. 

hoepitals.  0212L  Same ;    purcbaae  of  hospital   at 

9212a.  Eequlsition  of  lands  and  build-  Corpc*  Chrfsti. 

Ings    for    hospital    purposes;  0212g.  Same;     appropriation   for    por- 
compensatiau.  chase  of  lands  and  boildinxs. 

9212Ba.  Hospitals  and  saiiatoila  for  sol-  »212h.  Same;      construction     of     new 
diers,  sailors,  certain  ciriliau  hospitals   and   sanatoria ;     ap- 

employeei,  etc. ;    authority  to  propriations. 

establish.  9212L  Same;    couBtructicm ;    dtaractet 

(1212b.  Same;    properties  transferred  to  of,  coDtracts  for. 

Treasury  Department.  9212J.  Same ;    appropriation. 

ffiOSc  Same :       transfer     of     hospital  9212k.  Same ;   technical  and  clerical  em- 
equipment,     buildings,    lands,  ploy^ 

etc.  92121.  Same ;   approprlaUon  for  person- 

§  9204a.  (Act  March  4,  1917,  c.  ISO.)  Moneys  derived  from  sale 
or  rental  of  property  at  Naval  Home  turned  into  pension  fund. 
All  moneys  derived  from  the  sale  of  material  at  the  Naval  Home, 
which  was  originally  purchased  from  moneys  appropriated  from 
the  income  from  the  naval  pension  fund,  and  all  moneys  derived 
from  the  rental  of  Naval  Home  property,  shall  hereafter  be  turned 
into  the  naval  pension  fund.     (39  Stat.  1175.) 

This  was   a   provislou   of  the  naval  appropriation   act   for  the   fiscal   year 
1918,  cited  above. 

§  9208b.  (Act  May  12,  1917,  c.  12.)     Erection  of  building,  costing 
in  excess  of  $30,000  for  Army  hospitals. 
No  building  or  structure  of  a  permanent  nature,  the  cost  of  which 
shall  exceed  $30,000,  shall  hereafter  be  erected  for  use  as  an  Army 
hospital  unless  by  special  authority  of  Congress.     (40  Stat.  58.) 


§  9212a.  (Act  Nov.  4,  1918,  c.  201,  §  1.)  Requisition  of  lands  and 
buildings  for  hospital  purposes;  compensation. 
The  President  is  authorized,  through  the  Secretary  of  War, 
during  the  existing  emergency,  from  time  to  time,  to  requisition  or 
otherwise  take  over  for  the  United  States  any  lands,  including  the 
buildings  thereon  and  their  equipment,  or  any  temporary  use  there- 
of, required  for  hospital  facilities.  He  shall  ascertain  and  pay, 
from  the  proper  appropriation,  a  just  compensation  therefor.  If 
the  compensation  so  ascertained  be  not  satisfactory  to  the  person 
entitled  to  receive  the  same,  such  person  shall  be  paid  seventy-five 
per  centum  of  the  amount  so  determined,  and  shall  be  entitled  to 
sue  the  United  States  in  the  United  States  district  court  for  the 
judicial  district  where  the  property  is  situated  to  recover  such  fur- 
ther sum  as,  added  to  the  seventy-five  per  centum,  will  make  up 
such  amount  as  will  be  just  compensation:  Provided,  That  hos- 
pital facilities  shall  be  so  situated  as  to  provide  for  the  care  of 
patients  as  near  the  place  from  which  they  entered  the  Army  or 
Navy  as  practicable,  and  that  the  facilities  shall  be  in  every  case 
in  keeping  with  the  number  of  men  in  the  service  from  the  differ- 
ent States:  Provided  further.  That  property  shall  not  be  taken 
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over  under  the  foregoing  power  at  an  aggregate  cost  in  excess  of 
$15,000,000.     (40  Stat.  1029.) 

This  section  is  a  part  of  the  *'Flrst  Deficiency  Appropriation  Act,  1919," 
dted  above. 

§  9212aa.  (Act  March  3,  1919»  c.  98,  §  1.)     Hospitals  and  sanatoria 
for  soldiers,  sailors,  certain  civilian  employes,  etc.;  authority 
to  establish. 
That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized to  provide  immediate  additional  hospital  and  sanatorium  fa- 
cilities for  the  care  and  treatment  of  discharged  sick  and  disabled 
soldiers,  sailors,  and  marines,  Army  and  Navy  nurses  (male  and 
female),  patients  of  the  War  Risk  Insurance  Bureau,  and  the  fol- 
lowing persons  only :   Merchant  marine  seamen,  seamen  on  boats 
of  the  Mississippi  River  Commission,  officers  and  enlisted  men  of 
the  United  States  Coast  Guard,  officers  and  employees  of  the  Pub- 
He  Health  Service,  certain  keepers  and  assistant  keepers  of  the 
United  States  Lighthouse  Service,  seamen  of  the  Engineer  Corps 
of  the  United  States  Army,  officers  and  enlisted  men  of  the  United 
States  Coast  and  Geodetic  Survey,  civilian  employees  entitled  to 
treatment  under  the  United  States  Employees'  Compensation  Act, 
and  employees  on  Army  transports  not  officers  or  enlisted  men  of 
the  Army,  now  entitled  by  law  to  treatment  by  the  Public  Health 
Service.    (40  Stat.  1302.) 

OTliis  section,  and  the  eleven  sections  next  following,  are  an  act  entitled  "An 
act  to  authorize  the  Secretary  of  the  Treasury  to  provide  hospital  and  san- 
citoTiam  facilities  for  discharged  sick  and  disabled  soldiers,  sailors,  and  ma- 
rines," cited  above. 

§  9212b.  (Act  March  3»  1919,  c.  98,  §  2.)     Same;  properties  trans- 
ferred to  Treasury  Department. 
There  are  hereby  permanently  transferred  to  the  Treasury  De- 
partment for  the  use  of  the  Public  Health  Service  for  hospital  or 
sanatoria  or  other  uses  the  following  properties,  with  their  pres- 
ent  equipment,  including  sites  and  leases,  or  so  much  thereof  as 
P^y  be  required  by  the  Public  Health  Service,  including  mechan- 
ical   equipment  in  connection  therewith,  and  approaches  thereto, 
with   authority  to  lease  or  purchase  sites  not  owned  by  the  Gov- 
ernment, as  follows :  Hospitals,  with  such  other  buildings  and  land 
/p'^^y.be  required,  at  Camp  Cody  (New  Mexico),  Camp  Hancock 
Jl^^rgia),  Camp  Joseph  E.  Johnston  (Florida),  Camp  Beauregard 
'^^isiana).  Camp  Logan  (Texas),  Camp  Fremont  (California), 
\h    ^^^^^^  plant.  Perry ville  (Maryland),  and  such  hospitals,  with 
otaer  necessary  buildings,  hereafter  vacated  by  the  War  Depart- 
^^^\»  as  may  be  required  and  found  suitable  for  the  needs  of  the 
iioliQ  Health  Service  for  hospital  or  sanatoria  purposes.    And  for 
J     Purpose  of  such  remodeling  of  or  additions  to  the  above-named 
jl^'^^s  as  may  be  required  to  adapt  them  to  the  needs  and  uses  of 
/^  I^ublic  Health  Service,  the  sum  of  $750,000  is  hereby  authorized. 
*^  Stat.  1302.) 

S^ee  note  to  §  9212a,  ante. 

^^^I2c.  (Act  March  3,  1919,  c.  98,  §  3.)     Same;   transfer  of  hos- 
^^I>ital  equipment,  buildings,  lands,  etc. 

,  -^-^he  Secretary  of  War  is  hereby  authorized  and  directed  to  trans- 

f'  Avithout  charge  to  the  Secretary  of  the  Treasury  for  the  use  of 

.  ^  I^ublic  Health  Service  such  hospital  furniture  and  equipment, 

mcilvniiiig  hospital  and  medical  supplies,  motor  trucks,  and  other 

^^tor-driven  vehicles,  in  good  condition,  not  required  by  the  War 

P^Partment,  as  may  be  required  by  the  Public  Health  Service  for 

^^^  hospitals,  and  the  President  is  authorized  to  direct  the  transfer 

to  the  Treasury  Department  of  the  use  of  such  lands  or  parts  of 
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lands,  buildings,  fixtures,  appliances,  furnishings,  or  furniture  un- 
der the  control  of  any  other  department  of  the  Government  not  re- 
quired for  the  purposes  of  such  department  and  suitable  for  the 
uses  of  the  Public  Health  Service.     (40  Stat.  1303.) 

Sec  note  to  f  9212a,  ante. 
§  9212d.  (Act  March  3,  1919,  c.  98,  §  4.)     Same;    use  of  Battle 
Mountain  Sanatorium  and  National  Home  for  Disabled  Vol- 
unteer Soldiers.    ' 
So  much  of  the  Battle  Mountain  Sanatorium  at  Hot  Springs, 
South  Dakota,  the  National  Home  for  Disabled  Volunteer  Soldiers, 
with  its  present  equipment,  as  is  not  required  for  the  purposes  for 
which  these  facilities  were  provided,  is  hereby  made  available  for 
the  use  of  the  Public  Health  Service  for  a  period  of  five  years  from 
the  approval  of  this  Act,  unless  sooner  released  by  the  Surgeon 
General  of  the  Public  Health  Service.     (40  Stat.  1303.) 

Sec  note  to  J  9212a.  ante. 
§  9212e.  (Act  March  3,  1919,  c.  98,  §  5.)  Same;  contracts  for  use 
of  existing  hospitals. 
The  Secretary  of  the  Treasury  is  hereby  authorized  to  contract 
with  any  existing  hospital  or  sanatorium,  by  lease  or  otherwise, 
for  immediate  use,  in  whole  or  in  part,  of  their  present  facilities, 
so  as  to  provide  bed  capacity  and  facilities  for  not  exceeding  one 
thousand  patients,  and  for  such  purposes  the  sum  of  $300,000  is 
hereby  authorized.     (40  Stat.  1303.) 

Sec  note  to  §  9212a,  ante. 
§  9212f.  (Act  March  3,  1919,  c.  98,  §  6.)  Same;  purchase  of  hos- 
pital at  Corpus  Christi. 
The  Secretary  of  the  Treasury  is  hereby  authorized,  if  in  his  judg- 
ment the  same  will  be  for  the  best  interests  of  the  Government 
from  the  standpoint  of  cost,  location,  and  of  the  emergency  needs 
of  the  Public  Health  Service,  to  purchase  the  site,  buildings,  and 
hospital  facilities  and  appurtenances,  at  Corpus  Christi,  Texas, 
known  as  General  Hospital  Numbered  15,  and  for  such  purpose  the 
sum  of  $150,000  is  hereby  authorized.     (40  Stat.  1303.) 

S^  note  to  I  9212a,  ante. 
§  9212g.  (Act  March  3,  1919,  c.  98,  §  6.)     Same;  appropriation  for 
purchase  of  lands  and  buildings. 
The  sum  of  $1,500,000  is  hereby  authorized  to  be  held  as  an  emer- 
gency fund  for  the  purchase  of  land  and  buildings  suitable  for  hos- 
pital and  sanatoria  purposes,  which  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  select  and  locate,  and  to  make  addition's 
and  improvements  suitable  to  adapt  them  to  the  uses  of  the  United 
States  Public  Health  Service,  if  in  his  judgment  the  emergency  re- 
quires it.    (40  Stat.  1303,) 
See  note  to  i  9212a,  ant?. 
§  9212h.  (Act  March  3,   1919,  c.  98,  §   7.)     Same;    construction 
of  new  hospitals  and  sanatoria;   appropriations. 
By  the  construction  of  new  hospitals  and  sanatoria,  to  include 
the  necessary  buildings  with  their  appropriate  mechanical  and  other 
equipment  and  approach  work,  including  roads  leading  thereto,  for 
the  accommodation  of  patients,  officers,  nurses,  attendants,  storage, 
laundries,  vehicles,  and  live  stock  on  sites  now  owned  by  the  Gov- 
ernment, or  on  new  sites  to  be  acquired  by  purchase  or  otherwise, 
at  the  places  hereinafter  named:    Provided,  That  if  the  Secretarv 
of  the  Treasury  shall  make  a  finding  that  any  hospital  project  here- 
inafter specifically  authorized  is  not  to  the  best  interest  of  the  Gov- 
ernment from  the  standpoint  of  cost,  location,  and  of  the  emergen- 
cy needs  of  the  Public  Health  Service,  he  is  hereby  authorized  to 
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reject  such  project  or  projects  and  to  locate,  construct,  or  acquire 
hospitals  at  such  other  locations  as  would  best  subserve  the  inter- 
est of  the  Government  and  the  emergency  needs  of  the  Public 
Health  Service  within  the  limits  of  cost  of  such  authorization. 

a.  At  Cook  County,  Illinois,  by  taking  over  the  land  and  execut- 
ing the  contract  for  the  construction  thereon  of  hospital  buildings 
specified  therein  of  a  certain  proposed  contract  executed  by  the 
Shank  Company,  August  thirty-first,  nineteen  hundred  and  eight- 
een, and  in  accordance  with  such  contract  and  the  plans  and  speci- 
fications,  identified   in   connection   therewith   August   thirty-first, 
nineteen  hundred  and  eighteen,  by  the  signature  and  initials  of 
Brig'adier  General  R.  C.  Marshall,  junior,  Construction  Division, 
Quartermaster  Department,  United  States  Army,  by  Lieutenant 
Colonel  C.  C.  Wright,  and  the  Shank  Company,  by  George  H. 
Shank,  president,  at  the  cost  stated  therein,  namely,  $2,500,000,  with 
such  changes  in  said  plans  and  specifications  as  may  be  required  by 
the  Secretary  of  the  Treasury  to  adapt   said  specified  buildings  to 
the  needs  and  purposes  of  the  Public  Health  Service,  at  a  total  lim- 
it of  cost  not  to  exceed  $3,000,000. 

b.  In  carrying  the  foregoing  authorization  into  effect,  the  Secre- 
tary of  the  Treasury  is  authorized  to  execute  the  contract  with  The 
Shank  Company  hereinbefore  specified,  with  such  verbal  changes 
as  are  made  necessary  by  a  change  in  the  contracting  officers,  and 
to  assume  all  obligations  in  said  contract  contained,  and  to  pur- 
chase materials  and  labor  in  the  open  market,  or  otherwise,  and  to 
employ  laborers  and  mechanics  for  the  construction  of  such  build- 
ings and  their  equipment  as  in  his  judgment  shall  best  meet  the 
public  exigencies,  within  the  limits  of  cost  herein  authorized. 

c.  At  Dawson  Springs,  Kentucky,  on  land  to  be  acquired  by  gift, 
the  necessary  buildings  for  a  sanatorium  having  a  capacity  of  not 
less  than  five  hundred  beds.  The  sum  of  $1,500,000  is  hereby  au- 
thorized for  the  construction  of  such  sanatorium. 

.  d-   The  sum  of  $900,000  is  hereby  authorized  for  the  construction, 
including  site,  of  a  hospital  plant  complete  at  Norfolk,  Virginia. 

^-   The  sum  of  $550,000  is  hereby  authorized  for  the  construction, 
on  land  owned  by  the  Government,  on  a  site  to  be  selected  by  the 
Secretary  of  the  Treasury  with  the  approval  of  the  President,  of 
3  hospital  plant  complete  in  the  District  of  Columbia  or  vicinity. 
.'•    The  sum  of  $190,000  is  hereby  authorized  for  additional  hos- 
^^^j     ^<^commodations,  including  such  minor  alteration  in  and  re- 
pJodeling  of  existing  and  authorized  buildings  as  may  be  necessary 
0  economically  adapt  them  to  the  additional  accommodations  here- 
X  ^^^^oriztd  for  the  Marine  Hospital  at  Stapleton,  Staten  Island, 
b  ^ «..  "^o«"k,  the  sum  appropriated  for  additions  to  the  said  hospital 
eiph  ^^*  approved  March  twenty-eighth,  nineteen  hundred  and 

Hn    ^^^"»  is  authorized  to  be  expended  in  full  without  the  construc- 
tor of  psychiatric  units.    (40  Stat.  1303.) 

^^«  note  to  §  9212a.  ante.     * 

§92l^£^  (Act March  3, 1919,  c.  98,  §  8.)     Same;  construction;  char- 
T   ^^terof;  contracts  for. 

g.^^    S^^T^^gf  the  foregoing  authorization  into  effect,  all  new  con- 

.  ^'^icn  work  herein  authorized  shall,  as  far  as  feasible,  be  of  fire 

.   ^^^^g  character,  and  the  Secretary  of  the  Treasury  is  authorized 

f  J^^^^  i'^to  contracts  for  the  construction,  equipment,  and  so  forth, 

^cli  buildings  on  Government  owned  lands,  or  lands  acquired 

V  t^^^'^  purpose,  to  purchase  materials  and  labor  in  the  open  mar- 

Kct,   Or  otherwise,  and  to  employ  laborers  and  mechanics  for  the 

construction  of  such  buildings  and  their  equipment  as  in  his  judg- 
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ment  shall  best  meet  the  public  exigencies,  within  the  limits  of 
cost  herein  authorized.    (40  SteL  13M.) 

S«c  note  to  |  B212b,  ante. 
§  9212J.  (Act  March  3,  1919,  c.  98,  §  9.)     Same;  appropriation. 

For  the  purpose  of  carrying  the  foregoing  authorization  into  ef- 
fect, there  is  hereby  appropriated,  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated,  to  be  immediately  available  and 
remain  available  until  expended,  the  sum  of  $8,&4O,000,  and  for 
furniture  and  equipment  not  otherwise  provided  for,  the  sum  of 
$210,000;    in  all,  $9,050,000.     (40  Stat  1304.) 

See  note  to  |  9212)1,  ante. 
§  9212k.  (Act  March  3,  1919,  c.  98,  §  10.)     Same;   technical  and 

clerical  employes. 
And  the  Secretary  of  the  Treasury  is  hereby  authorized,  in  his 
discretion,  to  employ,  for  service  within  or  without  the  District  of 
Columbia,  without  regard  to  civil-service  laws,  rules,  and  regula- 
tions, and  to  pay  from  the  sums  hereby  authorized  and  appropriated 
for  construction  purposes,  at  customary  rates  of  compensation,  such 
additional  technical  and  clerical  services  as  may  be  necessary,  ex- 
clusively to  aid  in  the  preparation  of  the  drawings  and  specifica- 
tions for  the  above-named  objects  and  supervision  of  the  execution 
thereof,  for  traveling  expenses,  and  printing  incident  thereto,  at 
a  total  limit  of  cost  for  such  additional  technical  and  clerical  serv- 
ices and  traveling  expenses,  and  so  forth,  of  not  exceeding  $210,000 
of  the  above-named  limit  of  cost.  All  of  the  above-mentioned  work 
shall  be  under  the  direction  and  supervision  of  the  Surgeon  General 
of  the  Public  Health  Service,  subject  to  the  approval  of  the  Sec- 
retary of  the  Treasury.    (40  Stat  1304.) 

See  note  to  ft  9212a,  ante.  i 

§  9212i.  (Act  March  3,  1919,  c.  98,  §  11.)    Same;   appn^riatien 

for  personnel. 
There  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated,  for  necessary  personnel,  including  reg- 
ular and  reserve  commissioned  officers  of  the  Public  Health  Serv- 
ice and  clerical  help  in  the  District  of  Columbia  and  elsewhere,  and 
maintenance,  hospital  supplies  and  equipment,  leases,  fuel,  lights, 
and  water,  and  freight,  transportation,  and  travel,  and  reasonable 
burial  expenses  (not  exceeding  $100  for  any  patient  dying  in  hospi- 
tal), $?S5,333  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  nineteen.    (40  Stat.  1305.) 

See  note  to  t  9212a,  ante. 
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CHAPTER  THREE— THE  NATIONAL  HOME 
FOR  DISABLED  VOLUNTEER  SOLDIERS 

Sec.  660. 

9258.  PorcluiBe  of  supplies  after  adver-  of  Home  ceded  to  Secretary  of 

tisement;   expenditures  for  new  War  for  hospital  purposes, 

buildings.  9291b.  Same ;   return^  to  Board  of  Man- 

9204a.  Persons  entitled   to  benefits  of  *      a^ers. 

Home^  9291c  Same;   expenditure  of  appropri- 

929U.  Jurisdiction  of  Southern  Branch  ations  for  remoyal  of  inmates. 

§  9258.  (Act  March  3»  1879,  c.  182,  §  1.)     Purchase  of  supplies 
after  advertisement;  expenditures  for  new  buildings. 

cited  without  doAnlto  spplloatioii, 
Southern  Pac  Oo.  y.  U.  S.,  53  Ct.  GL 
332. 

§  9264a.  (Act  March  3,  1915,  c.  75,  §  1,  as  amended  Act  Oct  6, 
1917,  c  79,  §  1.)     Persons  entitled  to  benefits  of  Home. 

The  following  persons  only  shall  hereafter  be  entitled  to  the  bene- 
fits of  the  National  Home  for  Disabled  Volunteer  Soldiers,  and  may 
be  admitted  thereto  upon  the  order  of  a  member  of  the  board  of 
managers,  namely :  All  honorably  discharged  officers,  soldiers,  and 
sailors  who  served  in  the  regular,  volunteer,  or  other  forces  of  the 
United  States  in  any  war  in  which  the  country  has  been  or  is  en- 
gaged, including  the  Spanish  American  War,  the  Provisional  Army 
(authorized  by  Act  of  Congress  approved  March  second,  eighteen 
hundred  and  ninety-nine),  in  any  of  the  campaigns  against  hostile 
Indians,  or  who  have  served  in  the  Ph,ilippines,  in  China,  or  in 
Alaska,  or  in  the  Organized  Militia  or  National  Guard  when  called 
'nto  the  Federal  service  to  enforce  the  laws,  suppress  insurrection, 
Of  repel  invasion,  who  are  disabled  by  disease,  wounds,  or  otherwise 
3nd  Ha,ve  no  adequate  means  of  support,  and  who  are  not  otherwise 
Provided  for  by  law,  and  by  reason  of  such  disability  are  incapable 
01  earning  their  living.    (38  Stat.  853.    40  Stat.  368.) 

Tliig  section  was  amended  by  Act  Oct,  6,  1917,  c  79,  (  1,  cited  above,  by 
Btfllcing  ont  after  the  words  ''and  sailors  who  served  in  the  regular/'  the 
^^€>r^  "or" ;  by  hiserting  after  the  word  "volunteer,"  the  words  "or  others" ; 
by  Inserting,  after  the  wo^ds  "in  which  the  coantry  haa  been,"  the  words 
l^p**  ia'";  by  inserting,  after  the  words  "or  in  Alaska,"  the  words  "or  in  the 
^^■^S^anized  Militia  or  National  Guard  when  called  into*  the  Federal  service 
f  ^    esiforoe  the  laws,  suppress  insurrection,  or  repel  invasion";    and  by  strik- 

"*«'    out,  after  the  words  "wounds,  or  otherwise,  and,"  the  word  "who." 

8  ^^^^a.  (Act  Nov.  7,  1918,  c.  208,  §  1.)     Jurisdiction  of  Southern 
^*"anch  of  Home  ceded  to  Sccretaiy  of  War  for  hospital  pur- 


\ 


^^?*^-t:  jurisdiction  and  control  over  the  Southern  Branch  of  the 
J^atic>x^al  Home  for  Disabled  Volunteer  Soldiers,  located  at  Hamp- 

^!  "V^irginia,  be,  and  the  same  hereby  is,  transferred  for  the 
^nof^^    of  the  war  from  the  Board  of  Managers  of  the  National 

^^^  ^or  Disabled  Volunteer  Soldiers  to  the  Secretary  of  War  for 
m  ^^^  ^c  Medical  Department  of  the  Army  for  hospital  purposes. 
^^t.  1042.) 

g-^^^is  section,  and  the  two  sections  next  following  were  an  act  entitled  "An 
j_^  ^ansftrring  jurisdiction  and  control  for  the  period  of  the  war  over  the 
tj^J^tJiem  Branch  of  the  National  Home  for  Disabled  Volunteer  Soldiers  from 
^        taoard  of  managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers 

^^^e  Secretary  of  War  for  use  for  Army  hospital  purposes,"  cited  above. 

5^  ^Xb.  (Act  Nov.  7,  1918,  c.  208,  §  2.)     Same;   return  to  Board 
rj-^^*^  Managers. 

..  ^^^n  the  close  of  the  war  or  as  soon  thereafter  as  may  be  prac- 
*^^,  the  Secretary  of  War  shall  cause  said  home  to  be  vacated 
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hy  the  Medical  Department  of  the  Army,  and  thereupon  jurisdic- 
tion and  control  over  said  home  shall  revert  to  said  Board  of  Man- 
agers of  the  National  Home  for  Disabled  Volunteer  Soldiers.  (40 
Stat.  1043.) 

See  note  to  |  e291a,  ante. 
§  9291c.  (Act  Nov.  7,  1918,  c.  208,  §  3.)     Same;    expenditure  of 

appropriations  for  removal  of  inmates. 
The  various -items  of  appropriations  heretofore  or  hereafter  made 
for  the  support,  maintenance,  and  other  necessary  expenses  of  said 
Southern  Branch  of  the  National  Home  for  Disabled  Volunteer 
Soldiers,  be,  and  they  hereby  are,  made  available  for  payment  of  the 
cost  of  the  transfer  of  the  members  of  said  home  to  other  branches 
of  the  national  home,  and  for  the  transfer  of  any  property  found 
to  be  necessary  to  transfer  therefrom  to  other  branches  of  the 
national  home  and  for  the  support  of  the  branches  to  which  said 
members  are  transferred  to  the  extent  of  the  allotments  thereof 
made  by  the  said  board  of  managers  in  consideration  of  and  in  the 
amount  of  an  extra  expense  incurred  by  reason  of  said  transfers  and 
tor  the  retransfer  from  said  branches  to  said  Southern  Branch  of 
the  persons  and  property  transferred  as  aforesaid  at  such  time  as 
jurisdiction  and  control  over  said  Southern  Branch  shall  be  rein- 
vested in  said  board  of  managers  in  accordance  with  the  provisions 
of  section  two  of  this  Act.     (40  Stat.  1043.) 

See  note  to  |  irJSla.  unte. 


CHAPTER   FOUR— THE   GOVERNMENT   HOSPI- 
TAL  FOR  THE   INSANE 

880.  Sec. 

9301aa.  AdmiRBion   to  insaue  priaonera  930Sb.  Transfer  of  inaane  from  military 

of  war  and  iatcmcd  persons.  hospitals  to  nearest  public  hos- 

fl302a.  Admission  to ;    payment  of  ooat  pitala. 

of     maintenance     by     Public  9308c.  Transfer  of   part  of  appropria- 

Health  Service.  tions   for   Hospital   to   public 

9304a.  Transfer   of    American    citiiena  hospitals: 

adjudged  insane  in  Cnoal  Zone.  950Sd.  Revocable  permit  to  Hospital  to 

930T.  Admission  of  the  indigent  insane  use  certain  lands. 

of  the  District  of  Columbia.  9329.  Expense    of   indigent  insane   aa- 

9308a.  Transfer  to  jiublic   hospitals  of  micted  from  District  of  Colum- 

patients  entitled  to  treatment  bin. 

in  St.  Elixabeths  HospitaL 

§  930iaa.  (Act  Oct.  6,  1917,  c.  79,  §  1.)     Admission  to;  insane  pris- 
oners of  war  and  interned  persons. 

Interned  persons  and  prisoners  of  war,  under  the  jurisdiction  of 
the  War  Department,  who  are  or  may  become  insane  hereafter  shall 
be  entitled  to  admission  for  treatment  to  Saint  Elizabeths  Hospital, 
(40  Stat  373.) 

This  was  a  provision  of  the  urfrent  deiidency  appropriation  act  tor  the  fis- 
cal year  1918,  and  prior  years,  ciled  above. 

§  9302a.  (Act  July  1.  1918,  c.  113,  §  1.)  Admission  to;  pajnnent  erf 
cost  ot  maintenance  by  Public  Health  Service. 
The  Public  Health  Service,  from  and  after  July  first,  nineteen 
hundred  and  eighteen,  shall  pay  to  Saint  Elizabeth's  Hospital  the 
actual  per  capita  cost  of  maintenance  in  the  said  hospital  of  patients 
committed  by  that  service.     (40  Stat.  644.) 

This  section  nas  a  provision  of  the  sundry  civil  appropriation  act  for  the 
Sacal  year  1019,  cited  above. 
(1884) 
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§  9304a.  (Act  June  12,  1917,  c.  27,  §  1.)     Transfer  of  American 
citizens  adjudged  insane  in  Canal  Zone. 

Upon  the  application  of  the  governor  of  the  Panama  Canal  the 
Secretary  of  the  Interior  is  authorized  to  transfer  to  Saint  Eliza- 
beths Hospital,  in  the  District  of  Columbia,  for  treatment  all  Amer- 
ican citizens  legally  adjudged  insane  in  the  Canal  Zone  whose  legal 
residence  in  one  of  the  States  and  Territories  or  the  District  of  Co- 
lumbia it  has  been  iinpossible  to  establish.  Upon  the  ascertain- 
ment of  the  legal  residence  of  persons  so  transferred  to  the  hospital, 
the  superintendent  of  the  hospital  shall  thereupon  transfer  such 
persons  to  their  respective  places  of  residence,  and  the  expenses 
attendant  thereon  shall  be  paid  from  the  appropriation  for  the  sup- 
port of  the  hospital.     (40  Stat.  179.) 

This  was  a  provisioii  of  the  sundry  ciyil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  9307.  (R.  S.  §  4844.)     Admission  of  the  indigent  insane  of  the 
District  of  Columbia. 


"Iidigont"   persons^F-To   be  indigent 
doei  not  mean  that  a  person  most  be  a 
pauper,  and,  within  the  meaning  of  the 
statute  relating  to  the  commitment  of 
the  insane  to  the  Govemment  Hospital 
for  the  Insane,  an  insane  person  with 
insufficient  estate  to  pay  for  his  main- 
tenance in  the  hospital,  after  providing 
tor  those  who  could  claim  his  support, 
U  indigent;  and  whether  an  insane  per- 
son IB  indigent  is  a  question  of  fact.    If 
>Qch  a  person  has  $300  in  bank  and 
certain  life  insurance  policies  having  a 
(orrender  value,  and  has  no  one  de- 


pendent upon  him,  he  is  not  indigent 
Depue  V.  District  of  Columbia,  45  App. 
D.  C.  64. 

Repeal.— So  much  of  this  chapter  as 
relat'^s  to  the  commitment  of  the  in- 
digent insane  of  the  District  of  Colum- 
bia to  the  Qovernment  Hospital  for  the 
Insane,  has  been  superseded  by  the  act 
of  Congress  of  February  23,  1906 
(Comp.  St.  1016,  |§  d317,  0318),  and 
sections  116a,  116b,  116c,  116d,  and 
116e  Code  of  Law  D.  C.  1901  (32  Stot 
at  L.  624,  c.  1329).  Depue  v.  District 
of  Columbia,  45  App.  D.  C.  64. 


§  P308a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)     Transfer  to  public  hospi- 
tals  of  patients  entitled  to  treatment  in  St.  Elizabeths  Hospital. 
^he  Secretary  o.f  War  is  authorized,  during  the  existing  emer- 
gency, to  transfer  to  the  various  public  hospitals  for  the  care  of 
JfJe  insane,  patients  of  every  class  entitled  to  treatment  in  Saint 
^feabeths  Hospital  and  that  are  admitted  on  order  of  the  Secretary 
^'  War.    (40  Stat.  373.) 

^liis  section  and  the  three  sections  next  following  were  provisions  of  the 
^.''Sont  deficiency  appropriation  act  for  the  fiscal  year  1918,  and  prior  years, 
eitecl  above. 

§  53081).  (Act  Oct.'-e,  1917,  c.  79,  §  1.)     Transfer  of  insane  from 

iT^ilitary  hospitals  to  nearest  public  hospitals. 
,  ^he  Secretary  of  War  is  authorized  to  transfer  from  any  military 
pospit:^!  to  the  nearest  available  public  hospital  for  the  care  of  the 
Jiisatx^  any  insane  patient  who  is  in  need  of  treatment,  preference 
being-  grjven  to  the  hospital  nearest  to  the  place  of  the  patient's  en- 
*!f^^^iit.  The  superintendent  of  such  publrc  hospital  shall  possess 
.  J'^iSrht  to  retain  the  aforementioned  class  of  patients  in  his  hos- 
r^*L  ^^  ^^^  same  manner  and  to  the  same  extent  as  now  possessed 
by  the  Superintendent  of  Saint  Elizabeths  Hospital.  (40  Stat.  373.) 
^e^  note  to  i  9308a,  ante. 

I  »OBc.  (Act  Oct.  6,  1917,  c.  79,  §  1.)     Transfer  of  part  of  ap- 

^P^opriations  for  Hospital  to  public  hospitals. 

^-'^^    Superintendent  of  Saint  Elizabeths  Hospital,  with  the  ap- 

P^^^?-l  of  the  Secretary  of  the  Interior,  shall  transfer  to  the  various 

pubUe  hospitals  out  of  the  various  appropriations  made  by  Congress 

lot  \\v^  support  and  treatment  of  patients  in  Saint  Elizabeths  Hos- 

^\\jl\  «i  sum  sufficient  to  pay  for  the  support  and  treatment  of  pa- 

V^ts  sent  to  public  hospitals  as  herein  provided,  based  upon  the 

J^r  capita  cost  of  maintenance  in  Saint  Elizabeths  Hospital,  said 
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payment  not  to  exceed  at  any  time  the  exact  cost  of  support  and 
treatment  of  such  patients.     (40  Stat.  373.) 

See  note  to  |  0308a,  ante. 
§  9308d.  (Act  Oct  6,  1917,  c.  79,  §  1.)  Revocable  pennit  to  Hos- 
pital to  use  certain  lands. 
The  Secretary  of  War  is  authorized  to  grant  a  revocable  pennit 
to  the  Saint  Elizabeths  Hospital  for  the  use  of  such  portions  of  land 
as  are  at  present  not  under  lease  and  such  other  portions  thereof  as 
leases  thereof  expire,  of  that  portion  of  land  lying  along  Anacostia 
Flats  which  has  been  reclaimed  by  the  War  Department  and  is 
valuable  for  farming  purposes.     (40  Stat.  373.) 

See  note  bi  f  9306a,  ante. 
§  9329.  (Act  March  3,  1877,  c.  105.)  Expense  of  indigent  insane 
admitted  from  District  of  Columbia. 
Reoovsry  from  patlent^An  action  eat  thereon  ased  to  pay  premiums  od 
lies  bf  the  District  of  Columbia  againat  outataDdint  life  Inauraiice  policies  on 
the  committee  of  an  insane  peraoa  with  the  life  of  such  insane  person.  Dtpne 
homicidal  tendendca,  wbo  has  been  t.  District  of  Columbia,  4G  App.  D.  G. 
committed  as  such  to  tbe  Government      64. 

Hoapital    for   the    Insane,    to    recover  Llmltatioas.— The    atatnte   of   limita- 

from  bla  estate  in  the  handa  at  his  com-  u^ns  does  not  apply  to  an  action  by 
mittee  the  amount  expended  by  the  (he  District  of  Columbia  againat  the 
District  for  coats  and  maintenance  in  committee  of  an  Insane  person  who  haa 
his  behalf,  both  prior  and  subsequent  ^6,^  committed  to  the  Government 
to  the  date  of  the  appointment  of  the  Hoapital  for  the  insane  to  recover  tot 
committee:  and  under  section  115b,  ppgts  advanced  and  expenses  incurred 
Code  of  Law  D.  C.  1901  (c.  1329,  32  i^  the  maintenance  of  the  insane  per- 
SUt.  524),  the  Supreme  Court  of  the  ^„j^_  ^g  the  statute  giving  auch  riBht  of 
District  of  Columbia  has  the  discretion-  action  is  inconsistent  therewith.  Depue 
ar;  power  to  order  a  certain  portion  of  v.  District  of  Columbia,  45  App.  D.  C. 
the  estate  to  be  invested  and  the  Inter-      54. 

§  9331b.  (Act  June  12,  1917,  c.  27,  §  1.)     Exchange  of  laundry 
machines  and  other  equipment. 
Authority  is  granted  hereafter  to  exchange- laundry  machinery 
and  other  equipment  in  purchasing  new  equipment  of  the  same  ot 
like  character.    (40  Stat.  153.) 

His  was  a  provision  of  the  sdndry  civH  appropriation  act  tcx  the  Sacal 
year  1918,  cited  above. 


CHAPTER  FIVE— THE  COLUMBIA  INSTITU- 
TION FOR  THE  DEAF 

§  935Sa.  (Act  July  1,  1918,  c.  113,  §  1.)  Admission  U  pupils  from 
States  and  Territories;  increase  of  number. 
The  number  of  beneficiaries  in  said  institution  authorized  by  the 
Act  of  June  sixth,  nineteen  hundred  (Thirty-first  Statutes,  page  six 
hundred  and  twenty),  to  be  received  from  the  several  States  and 
Territories,  is  increased  from  one  hundred  to  one  hundred  and 
twenty-five.     (40  Stat.  680.) 

This  section  was  a  provision  of  the  sundry  dvll  appropriation  act  for  th( 
fiscal  year  1919,  dted  above. 
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CHAPTER  SIX— NATIONAL  CEMETERIES 

§  9368.  (Act  July  1,  1918,  c.  113,  §  1.)  Superintendeiits  of  ceme- 
teries ;  Antietam  battle  field. 
For  pay  of  superintendent  of  Antietam  battle  field,  said  superin- 
tendent to  perform  his  duties  under  the  direction  of  the  Quarter- 
master Corps  and  to  be  selected  and  appointed  by  the  Secretary  of 
War,  at  his  discretion,  the  person  selected  and  appointed  to  this 
position  to  be  an  honorably  discharged  Union  soldier,  $1,500.  (40 
Stat.  656.) 

This  section  was  a  provision  of  the  sundry  cMl  appropriation  act  for  the 
fiscal  year  1919,  dted  abore.  It  sapersedes  a  similar  provision  of  Act  July 
1, 1916,  c.  209,  9  1,  39  Stat.  287.  , 

§  9370.  (Act  July  1,  1918,  c  113,  §  1.)    Appropriations  for  not  ex- 
pended for  more  than  a  single  approach. 

No  part  of  any  appropriation  for  national  cemeteries  or  the  repair 
of  roadways  thereto  shall  be  expended  in  the  maintenance  of  more 
than  a  single  approach  to  any  national  cemetery.    (40  Stat.  656.) 

TTiis  section  was  a  provision  of  the  sundry  dvil  appropriation  act  for  the 
fiscal  year  1919,  cited  abore.  It  supersedes  a  similar  provision  of  Act  June 
12, 1917,  c.  27,  §  1,  40  Stat.  130. 

§  9374.  (R.  S.  §  4879.)     Cemetery  near  the  city  of  Mexico. 

Cited    without    dailnlto    application^ 
U.  S.  V.  Howe  (D.  C.)  281  P.  646. 

§  9378.  (Act  July  1, 1918,  c  113,  §  1.)     Encroachment  by  railroads 
on  rights  of  way  to. 

No  railroads  shall  be  permitted  tipon  the  right  of  way  which  may 
have  been  acquired  by  the  United  States  to  a  national  cemetery,  or 
to  encroach  upon  any  roads  or  walks  constructed  thereon  and  main- 
tained by  the  United  States.    (40  Stat.  655.) 

This  Bection  was  a  proyiaion  of  the  Btmdry  dvH  appropriation  act  for  the 
fiscal  year  1019,  dted  above.  It  anpersedea  a  timflar  proviaion  of  Act  June 
12, 1917,  c  27,  i  1,  40  Stat  180. 
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allotment  of  funds  to 

CHAPTER  F— VOCATIONAL  EDUCATION 

This  chapter  consiats  of  Act  Feb.  23,  1917,  c.  114,  entitled  "An  act  to  pro 
ride  for  the  promotioD  of  vocational  education ;  to  provide  for  cooperation 
with  the  Statea  in  the  promotion  of  such  education  in  agriculture  and  thi 
tndps  and  induatriea ;  to  provide  t<a  cooperation  with  the  States  in  tlie 
preparation  of  teachers  of  vocational  aubjects;  and  to  appropriate  mone; 
and  regulate  its  expenditure,"  cited  above.,  and  a  provision  of  the  argent  de- 
ficienr?  appropriation  act  for  ths  fiscal  year  1918,  and  prior  years,  Act  Oct 
6,  1917,  c.  79,  S  1. 
c  Bee. 

9390^8.  Appropriations  for  cooperation  tlons;    expenses  to  be  borne 

"   "  ■      ■  hy   States. 

9390i^e&  Use  by  States  of  appropria- 
tions;     plana     by     State 

e390Uf.  Same ;   trade,  home  economics, 
and       industrial      aubiecti; 
plana  by   State  i>oards- 
eSSOHS-  Same;    sgricnltijral   subjecti; 

plsna   by   State  boards. 
9390i4h.  Stale  custodians  of  funds  ap 
statea.  propriated. 

9390%bb.  Same ;   preparing  teachers  of      9300^1.  SupervisioQ  of  ei[>enditureB  b; 
agricultural    subjects;     al-  statea    by    Federal     Board; 

lotment  of  funds  to  states.  quarterly  payments  to  States 

0390H<>'  Same ;  acceptance  of  appropri-      9390^].  Deductions     from     allotmentt 
ations  by  states;  creation  of  when   tunda   from   precedini 

state  hoards,  aUotments  have  not  been  ex- 

9390UCC.  Federal     Board ;      establish-  pended. 

ment;  salaries;  powers,  du-      9390^k.  Withholding  allotments. 
ties,  etc.  9390HI.  Loss  of  funds;  replacing;  lim- 

089OUd.  Appropriation    for    Inveatlga-  itation  on  use. 

tions  hy  Federal  Board.  939DUm.  Reports  to  Congress  by  Fed- 

9390^dd.  Plans   and   reports   by   state  eral  Board. 

boards  to  be  submitted   to      9390^mm.  Acceptance  of  act   by  goV' 

Federal  Board.  ernors  ot  etates  whose  leg 

9390^e.  Expenditure     of     appropria-  islaturea  failed  to  talce  ac 

§  9390V4a.  (Act  Feb.  23,  1917,  c.  114,  §  1.)     Appropriations  for  co- 
operation with  states  and  for  Federal  Board. 

There  is  hereby  annually  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  the  sums  provided  in  sec- 
tions two,  three,  and  four  of  this  Act,  to  be  paid  to  the  respective 
States  for  the  purpose  of  cooperating  with  the  States  in  paying  the 
salaries  of  teachers,  supervisors,  and  directors  of  agricultural  sub- 
jects, and  teachers  of  trade,  home  economics,  and  industrial  sub- 
jects, and  in  the  preparation  of  teachers  of  agricultural,  trade,  in- 
dustrial, and  home  economics  subjects;  and  the  sum  provided  foi 
in  section  seven  for  the  use  of  the  Federal  Board  for  Vocational  Ed- 
ucation for  the  administration  of  this  Act  and  for  the  purpose  oi 
making  studies,  investigations,  and  reports  to  aid  in  the  organiza- 
tion and  conduct  of  vocational  education,  which  sums  shall  be  ex- 
pended as  hereinafter  provided.  (39  Stat.  929.) 
See  note  at  the  beginning  of  thia  diapter. 
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§  9390i4aa.  (Act  Feb.  23,  1917,  c.  114,  §  2.)  Same;  paying  salar 
lies  of  teachers  of  agricultural  subjects ;  allotment  of  funds  to 
states. 

For  the  purpose  of  cooperating  with  the  States  in  paying  the 
salaries  of  teachers,  supervisors,  or  directors  of  agricultural  sub- 
jects there  is  hereby  appropriated  for  the  use  of  the  States,  subject 
to  the  provisions  of  this  Act,  for  the  fiscal  year  ending  June  thirti- 
eth, nineteen  hundred  and  eighteen,  the  sum  of  $500,000;  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nineteen, 
the  sum  of  $750,000;  for  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  twenty,  the  sum  of  $1,000,000;  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  twenty-one,  the  sum 
of  $1^50,000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  twenty- two,  the  sum  of  $1,500,000;  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  twenty-three,  the  sum 
of  $1,750,000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  twenty-four,  the  sum  of  $2,(X)0,000 ;  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  twenty-five,  the  sum 
of  $2,500,000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  twenty-six,  and  annually  thereafter,  the  sum  of  $3,- 
000,000.  Said  sums  shall  be  allotted  to  the  States  in  the  proportion 
which  their  rural  population  bears  to  the  total  rural  population  in 
the  United  States,  not  including  outlying  possessions,  according  to 
the  last  preceding  United  States  census :  Provided,  That  the  allot- 
ment of  funds  to  any  State  shall  be  not  less  than  a  minimum  of 
$5,000  for  any  fiscal  year  prior  to  and  including  the  fiscal  year  end- 
ing June  thirtieth^nineteen  hundred  and  twenty-three,  nor  less  than 
$10,000  for  any  fiscal  year  thereafter,  and  there  is  hereby  appropri- 
ated the  following  sums,  or  so  much  thereof  as  may  be  necessary, 
which  shall  be  used  for  the  purpose  of  providing  the  minimum  al- 
lotment to  the  States  provided  for  in  this  section:  For  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  eighteen,  the  sum 
of  $48,000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  nineteen,  the  sum  of  $34,000;  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  twenty,  the  sum  of  $24,000; 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
twenty-one,  the  sum  of  $18,000;  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  twenty-two,  the  sum  of  $14,000; 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
twenty-three,  the  sum  of  $11,000;  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  twenty-four,  the  sum  of  $9,000; 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
twenty-five,  the  sum  of  $34,000;  and  annually  thereafter  the  sum  of 
$27,000.     (39  Stat.  930.) 

See  note  at  the  beginning  of  this  chapter. 

§  9390l^b.  (Act  Feb.  23,  1917,  c.  114,  §  .3.)     Same;   paying  sala- 
ries  of  teachers  of  trade,  home  economics,  and  industrial  sub- 
jects ;  allotment  of  funds  to  states. 
For  the  purpose  of  cooperating  with  the  States  in  paying  the  sal- 
aries of  teachers  of  trade,  home  economics,  and  industrial  subjects 
there  is  hereby  appropriated  for  the  use  of  the  States,  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  eighteen,  the  sum 
of  $500,000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  nineteen,  the  sum  of  $750,000;   for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  twenty,  the  sum  of  $1,000,000; 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
twenty-one,  the  sum  of  $1,250,000;  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  twenty-two,'  the  sum  of  $1,500,000; 
for  the  fiscal  year  ending  June  thirtieth,  nineteen   hundred  and 
Supp.U.S.Coiip.'19— 119  (1889) 
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twenty-three,  the  sum  of  $1,750,000;  for  the  fiscal  year  ending  Jum 
thirtieth,  nineteen  hundred  and  twenty-four,  the  sum  of  $2,0&,000 

for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  ant 
twenty-five,  the  sum  of  $2,500,000;  for  the  6scal  year  ending  Jum 
thirtieth,  nineteen  hundred  and  twenty-six,  the  sum  of  $3,000,000 
and  annually  thereafter  the  sum  of  $3,000,000.  Said  sums  shall  b( 
allotted  to  the  States  in  the  proportion  which  their  urban  popula 
tion  bears  to  the  total  urban  population  in  the  United  States,  no 
including  outlying  possessions,  according  to  the  last  precedinf 
United  States  census:  Provided,  That  the  allotment  of  funds  tc 
any  State  shall  be  not  less  than  a  minimum  of  $5,000  for  any  fisca 
year  prior  to  and  including  the  fiscal  year  ending  June  thirtieth 
nineteen  hundred  and  twenty-three,  nor  less  than  $10,000  for  anj 
fiscal"  year  thereafter,  and  there  is  hereby  appropriated  the  follow 
ing  sums,  or  so  much  thereof  as  may  be  needed,  which  shall  be  usee 
for  the  purpose  of  providing  the  minimum  allotment  to  the  State; 
provided  for  in  this  section :  For  the  fiscal  year  ending  June  thir 
tieth,  nineteen  hundred  and  eighteen,  the  sum  of  $66,000;  for  thi 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nineteen 
.  the  sum  of  $46,000;  for  the  fiscal  year  ending  June  thirtieth,  nine 
teen  hundred  and  twenty,  the  sum  of  $34,000;  for  the  fiscal  yeai 
ending  June  thirtieth,  nineteen  hundred  and  twenty-one,  the  sun 
of  $28,000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  twenty-two,  the  sum  of  $25,000;  for  the  fiscal  year  endin| 
June  thirtieth,  nineteen  hundred  and  twenty-three,  the  sum  of  $22,- 
000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundrec 
and  twenty-four,  the  sum  of  $19,000;  for  the  fiscal  year  endinf 
June  thirtieth,  nineteen  hundred  and  twenty-five,  the  sum  of  $56,- 
000;  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundrec 
and  twenty-six,  and  annually  thereafter,  the  sum  of  $50,000. 

That  not  more  than  twenty  per  centum  of  the  money  appropriat- 
ed under  this  Act  for  the  payment  of  salaries  of  teachers  of  trade 
home  economics,  and  industrial  subjects,  for  any  year,  shall  be  ex- 
pended for  the  salaries  of  teachers  of  home  economics  subjects 
(39  Stat.  930.) 

See  note  at  tbe  beginniDK  of  tbis  chapter. 
§  9390l4bb.  (Act  Feb.  23,  1917,  c.  114,  §  4.)     Same;    preparing 
teachers  of  agricultural  subjects ;   allotment  of  funds  to  states 

For  the  purpose  of  cooperating  with  the  States  in  preparing 
teachers,  supervisors,  and  directors  of  agricultural  subjects  and 
teachers  of  trade  and  industrial  and  home  economics  subjects  thers 
is  hereby  appropriated  for  the  use  of  the  States  for  the  fiscal  yeai 
ending  June  thirtieth,  nineteen  hundred  and  eighteen,  the  sum  ol 
$500,000 ;  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  nineteen,  the  sum  of  $700,000;  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  twenty,  the  sum  of  $900,0(M;  foi 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  twenty- 
one,  and  annually  thereafter,  the  sum  of  $1,000,000.  Said  sums 
shall  be  allotted  to  the  States  in  the  proportion  which  their  popula- 
tion hears  to  the  total  population  of  the  United  States,  not  includ- 
ing outlying  possessions,  according  to  the  last  preceding  United 
States  census:  Provided,  That  the  allotment  of  funds  to  anv  State 
shall  be  not  less  than  a  minimum  of  $5,000  for  any  fiscal  year  prior 
to  and  including  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  nineteen,  nor  less  than  $10,000  for  any  fiscal  year  there- 
after. And  there  is  hereby  appropriated  the  following  sums,  or  so 
much  thereof  as  may  be  needed,  which  shall  be  used  for  the  pur- 
pose of  providing  the  minimum  allotment  provided  for  in  this  sec- 
tion: For  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
(1800) 
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and  eighteen,  the  sum  of  $46,000 ;  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  nineteen,  the  sum  of  $32,0(K);  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  twenty, 
the  sum  of  $24,000;  for  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  twenty-one,  and  annually  thereafter,  the  sum 
of  $90,000.     (39  Stat.  931.) 

See  note  at  the  beginning  of  this  diapter. 

§  939014c.  (Act  Feb.  23,  1917,  c.  114,  §  5.)     Same;  acceptance  of 
appropriations  by  states;   creation  of  state  boards. 

In  order  to  secure  the  benefits  of  the  appropriations  provided  for 
in  sections  two,  three,  and  four  of  this  Act,  any  State  shall,  through 
the  legislative  authority  thereof,  accept  the  provisions  of  this  Act 
and  designate  or  create  a  State  board,  consisting  of  not  less  than 
three  members,  and  having  all  necessary  power  to  cooperate,  as 
herein  provided,  with  the  Federal  Board  for  Vocational  Education 
in  the  administration  of  the  provisions  of  this  Act.  The  State  board 
of  education,  or  other  board  having  charge  of  the  administration  of 
public  education  in  the  State,  or  any  State  board  having  charge  of 
the  administration  of  any  kind  of  vocational  education  in  the  State 
may,  if  the  State  so  elect,  be  designated  as  the  State  board,  for  the 
purposes  of  this  Act. 

In  any  State  the  legislature  of  which  does  not  meet  in  nineteen 
hundred  and  seventeen,  if  the  governor  of  that  State,  so  far  as  he 
is  authorized  to  do  so,  shall  accept  the  provisions  of  this  Act  and 
designate  or  create  a  State  board  of  not  less  than  three  members  to 
act  in  cooperation  with  the  Federal  .Board  for  Vocational  Educa- 
tion, the  Federal  board  shall  recognize  such  local  board  for  the  pur- 
poses of  this  Act  until  the  legislature  of  such  State  meets  in  due 
course  and  has  been  in  session  sixty  days. 

Any  State  may  accept  the  benefits  of  any  one  or  more  of  the  re- 
spective funds  herein  appropriated,  and  it  may  defer  the  accept- 
ance of  the  benefits  of  any  one  or  more  of  such  funds,  and  shall  be 
required  to  meet  only  the  conditions  relative  to  the  fund  or  funds 
the  benefits  of  which  it  has  accepted:  Provided,  That  after  June 
thirtieth,  nineteen  hundred  and  twenty,  no  State  shall  receive  any 
appropriation  for  salaries  of  teachers,  supervisors,  or  directors  of 
agricultural  subjects,  until  it  shall  have  taken  advantage  of  at  least 
the  minimum  amount  appropriated  for  the  training  of  teachers, 
supervisors,  or  directors  of  agricultural  subjects,  as  provided  for  in 
this  Act,  and  that  after  said  date  no  State  shall  receive  any  appro- 
priation for  the  salaries  of  teachers  of  trade,  home  economics,  and 
industrial  subjects  until  it  shall  have  taken  advantage  of  at  least 
the  minimum  amount  appropriated  for  the  training  of  teachers  of 
trade,  home  economics,  and  industrial  subjects,  as  provided  for  in 
this  Act.    (39  Stat.  931.) 

See  note  at  the  beginning  of  this  chapter. 

§  939014CC.  (Act  Feb.  23,  1917,  c.  114,  §  6.)  Federal  Board;  es- 
tablishment; salaries;  powers,  duties,  etc. 
A  Federal  Board  for  Vocational  Education  is  hereby  created,  to 
consist  of  the  Secretary  of  Agriculture,  the  Secretary  of  Com- 
merce, the  Secretary  of  Labor,  the  United  States  Commissioner  of 
Education,  and  three' citizens  of  the  United  States  to  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate. One  of  said  three  citizens  shall  be  a  representative  of  the  man- 
ufacturing and  commercial  interests,  one  a  representative  of  the  ag- 
ricultural interests,  and  one  a  representative  of  labor.  The  board 
shall  elect  annually  one  of  its  members  as  chairman.  In  the  first 
instance,  one  of  the  citizen  members  shall  be  appointed  for  one 
year,  one  for  two  years,  and  one  for  three  years,  and  thereafter  for 

(1891) 
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three  years  each.  The  members  of  the  board  other  than  the  mem- 
bers of  the  Cabinet  and  the  United  States  Commissioner  of  Educa- 
tion shall  receive  a  salary  of  $5,000  per  annum. 

The  board  shall  have  power  to  cooperate  with  State  boards  in 
carrying  out  the  provisions  of  this  Act.  It  shall  be  the  duty  of  the 
Federal  Board  for  Vocational  Education  to  make,  or  cause  to  have 
made  studies,  investigations,  and  reports,  with  particular  reference. 
to  their  use  in  aiding  the  States  in  the  establishment  of  vocational 
schools  and  cjasses  and  in  giving  instruction  in  agriculture,  trades 
and  industries,  commerce  and  commercial  pursviits,  and  home 
economics.  Such  studies,  investigations,  and  reports  shall  include 
agriculture  and  agricultural  processes  and  requirements  upon  agri- 
cultural workers;  trades,  industries,  and  apprenticeships,  trade  and 
industrial  requirements  upon  industrial  workers,  and  classification 
of  industrial  processes  and  pursuits;  commerce  and  commercial 
pursuits  and  requirements  upon  commercial  workers;  home  man- 
agement, domestic  science,  and  the  study  of  related  facts  and  prin- 
ciples; and  problems  of  administration  of  vocational  schools  and  of 
courses  of  study  and  instruction  in  vocational  subjects. 

When  the  board  deems  it  advisable  such  studies,  investigations, 
and  reports  concerning  agriculture,  for  the  purposes  of  agricultural 
education,  may  be  made  in  cooperation  with  or  through  the  Depart- 
ment of  Agriculture  ;  such  studies,  investigations,  and  reports  con- 
cerning trades  and  industries,  for  the  purposes  of  trade  and  indus- 
trial education,  may  be  made  in  cooperation  with  or  through  the 
Department  of  Labor;  such  studies,  investigations,  and  reports 
concerning  commerce  and  commercial  pursuits,  for  the  purposes  of 
commercial  education,  may  be  made  in  cooperation  with  or  through 
the  Department  of  Commerce;  such  studies,  investigations,  and  re- 
ports concerning  the  administration  of  vocational  schools,  courses 
of  study  and  instruction  in  vocational  subjects,  may  be  made  in  co- 
operation with  or  tlirough  the  Bureau  of  Education. 

The  Commissioner  of  Education  may  make  such  recommenda- 
tions to  the  board  relative  to  the  administration  of  this  Act  as  he 
may  from  time  to  time  deem  advisable.  It  shall  be  the  duty  of  the 
chairman  of  the  board  to  carry  out  the  rules,  regulations,  and  deci- 
sions which  the  board  may  adopt.  The  Federal  Board  for  Voca- 
tional Education  siiall  have  power  to  employ  such  assistants  as  may 
be  necessary  to  carry  out  the  provisions  of  this  Act.  (39  Stat. 
932.) 

See  note  at  the  beginning  of  thia  ctiapter, 
§  9390i4d.  (Act  Feb.  23,  1917,  c.  114,  §  7.)     Appropriation  for  in- 
vestigations by  Federal  Board. 

There  is  hereby  appropriated  to  the  Federal  Board  for  Voca- 
tional Education  the  -sum  of  $200,000  annually,  to  be  available  from 
and  after  the  passage  of  this  Act,  for  the  purpose  of  making  or 
cooperating  in  making  the  studies,  investigations,  and  reports  pro- 
vided for  in  section  six  of  this  Act,  and  for  the  purpose  of  paying 
the  salaries  of  the  officers,  the  assistants,  and  such  office  and  other 
expenses  as  the  board  may  deem  necessary  to  the  execution  and 
administration  of  this  Act.  (39  Stat.  933.) 
Sec  note  nt  tbc  bPginniDg  of  this  chapter 

§  9390t/4dd.  (Act  Feb.  23,  1917,  c.  114.  §  8.)     Plans  and  reports  by 
state  boards  to  be  submitted  to  Federal  Board. 

In  order  to  secure  the  benefits  of  the  appropriation  for  any  pur- 
pose specified  in  this  Act,  the  State  board  shall  prepare  plans, 
showing  the  kinds  of  vocational  education  for  which  it  is  proposed 
that  the  appropriation  shall  be  used ;  the  kinds  of  schools  and 
equipment;  courses  of  study;  methods  of  instruction;  qualifica- 
(1892) 
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tions  of  teachers;  and,  in  the  case  of  agricultural  subjects  the  qual- 
ifications of  supervisors  or  directors;  plans  for  the  training  of 
teachers;  and,  in  the  case  Of  agricultural  subjects,  plans  for  the 
supervision  of  agricultural  education,  as  provided  for  in  section  ten. 
Such  plans  shall  be  submitted  by  the  State  board  to  the  Federal 
Board  for  Vocational  Education,  and  if  the  Federal  board  finds 
the  same  to  be  in  conformity  with  the  provisions  and  purposes  of 
this  Act,  the  same  shall  be  approved.  The  State  board  shall  make 
an  annual  report  to  the  Federal  Board  for  Vocational  Education, 
on  or  before  September  first  of  each  year,  on  the  work  done  in  the 
State  and  the  receipts  and  expenditures  of  money  under  the  provi- 
sions of  this  Act.     (39  Stat.  933.) 

See  note  at  the  beginniiig  of  this  chapter.  , 

§  9390i4e.  (Act  Feb.  23,  1917,  c.  114,  §  9.)     Expenditure  of  appro- 
priations ;  expenses  to  be  borne  by  States. 

The  appropriation  for  the  salaries  of  teachers,  supervisors,  or  di- 
rectors of  agricultural  subjects  and  of  teachers  of  trade,  home  eco- 
nomics, and  industrial  subjects  shall  be  devoted  exclusively  to  the 
payment  of  salaries  of  such  teachers,  supervisors,  or  directors  hav- 
ing the  minimum  qualifications  set  up  for  the  State  by  the  State 
board,  with  the  approval  of  the  Federal  Board  for  Vocational  Edu- 
cation,   The  cost  of  instruction  supplementary  to  the  instruction 
in  agricultural  and  in  trade,  home  economics,  and  industrial  sub- 
jects provided  for  in  this  Act,  necessary  to  build  a  well-rounded 
course  of  training,  shall  be  borne  by  the  State  and  local  communi- 
ties, and  no  part  of  the  cost  thereof  shall  be  borne  out  of  .the  ap- 
propriations herein  made.    The  moneys  expended  under  the  provi- 
sions of  this  Act,  in  cooperation  with  the  States,  for  .the  salaries  of 
teachers,  supervisors,  or  directors  of  agricultural  subjects,  or  for 
the  salaries  of  teachers  of  trade,  home  economics,  and  industrial 
subjects,  shall  be  conditioned  that  for  each  dollar  of  Federal  money 
expended  for  such  salaries  the  State  or  local  community,  or  both, 
shall  expend  an  equal  amount  for  such  salaries ;  and  that  appropria- 
tions for  the  training  of  teachers  of  vocational  subjects,  as  herein 
provided,  shall  be  conditioned  that  such  money  be  expended  for 
maintenance  of  such  training  and  that  for  each  dollar  of  Federal 
money  so  expended  for  maintenance,  the  State  or  local  community, 
or  both,  shall  expend  an  equal  amount  for  the  maintenance  of  such 
training.    (39  Stat.  933.) 

See  note  at  the  beginning  of  this  chapter. 

§  9390i4ec.  (Act  Feb.  23,  1917,  c.  114,  §  10.)     Use  by  States  of  ap- 
propriations ;  plans  by  State  boards. 
Any  State  may  use  the  appropriation  for  agricultural  purposes, 
or  any  part  thereof  allotted  to  it,  under  the  provisions  of  this  Act, 
for  the  salaries  of  teachers,  supervisors,  or  directors  of  agricultural 
subjects,  either  for  the  salaries  of  teachers  of  such  subjects  in 
schools  or  classes  or  for  the  salaries  of  supervisors  or  directors  of 
such  subjects  under  a  plan  of  supervision  for  the  State  to  be  set  up 
by  the  State  board,  with  the  approval  of  the  Federal  Board  for  Vo- 
cational Education.     That  in  order  to  receive  the  benefits  of  such 
appropriation  for  the  salaries  of  teachers,  supervisors,  or  directors 
of  agricultural  subjects  the  State  board  of  any  State  shall  provide 
in  its  plan  for  agricultural  education  that  such  education  shall  be 
that  which  is  under  public  supervision  or  control ;    that  the  con- 
trolling purpose  of  such  education  shall  be  to  fit  for  useful  em- 
ployment;  that  such  education  shall  be  of  less  than  colleg-e  grade 
and  be  designed  to  meet  the  needs  of  persons  over  fourteen  years 
of  age  who  have  entered  upon  or  who  are  preparing  to  enter  upon 
the  work  of  the  farm  or  of  the  farm  home;  that  the  State  or  local 
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community,  or  both,  shall  provide  the  necessary  plant  and  equip- 
ment determined  upon  by  the  State  board,  with  the  approval  of 
the  Federal  Board  for  Vocational  Education,  as  the  minimum  re- 
quirement for  such  education  in  schools  and  classes  in  the  State; 
that  the  amount  expended  for  the  maintenance  of  such  education 
in  any  school  or  class  receiving  the  benefit  of  such  appropriation 
shall  be  not  less  annually  than  the  amount  fixed  by  the  State  board, 
with  the  approval  of  the  Federal  board  as  the  minimum  for  such 
schools  or  classes  in  the  State;  that  such  schools  shall  provide  for 
directed  or  supervised  practice  in  agriculture,  either  on  a  farm  pro- 
vided for  by  the  school  or  other  farm,  for  at  least  six  months  per 
year;  that  the  teachers,  supervisors,  or  directors  of  agricultural 
subjects  shall  have  at  least  the  minimum  qualifications  determined 
for  the  State  by  the  Stite  board,  with  the  approval  of  the  Federal 
Board  for  Vocational  Education.  (39  Stat.  934.) 
See  note  at  the  beginning  ol  this  chapter. 

§  93901/if.  (Act  Feb.  23,  1917,  c.  114,  §  11.)  Same;  trade,  home 
economics,  and  industrial  subjects ;  plans  by  State  boards. 
In  order  to  receive  the  benefits  of  the  appropriation  for  the  sal- 
aries of  teachers  of  trade,  home  economics,- and  industrial  subjects 
the  State  board  of  any  State  shall  provide  in  its  plan  for  trade, 
home  economics,  and  industrial  education  that  such  education  shall 
be  given  in  schools  or  classes  under  public  supervision  or  control; 
that  the  controlling  purpose  of  such  education  shall  be  to  fit  for 
useful  employment;  that  such  education  shall  be  of  less  than  col- 
lege grade  and  shall  be  designed  to  meet  the  needs  of  persons  over 
fourteen  years  of  age  who  are  preparing  for  a  trade  or  industrial 
pursuit  or  who  have  entered  upon  the  work  of  a  trade  or  industrial 
pursuit;  that  the  State  or  local  community,  or  both,  shall  provide 
the  necessary  plant  and  equipment  determined  upon  by  the  State 
board,  with  the  approval  of  the  Federal  Board  for  Vocational  Edu- 
cation, as  the  minimum  requirement  in  such  State  for  education  for 
any  given  trade  or  industrial  pursuit;  that  the  total  amount  ex- 
pended for  the  maintenance  of  such  education  in  any  school  or  class 
receiving  the  benefit  of  such  appropriation  shall  be  not  less  an- 
nually than  the  amount  fixed  by  the  State  board,  with  the  approval 
of  the  Federal  board,  as  the  minimum  for  such  schools  or  classes 
in  the  State;  that  such  schools  or  classes  giving  instruction  to  per- 
sons who  have  not  entered  upon  employment  shall  require  that 
at  least  half  of  the  time  of  such  instruction  be  given  to  practical 
work  on  a  useful  or  productive  basis,  such  instru<;tion  to  extend 
over  not  less  than  nine  months  per  year  and  not  less  than  thirty 
hours  per  week;  that  at  least  one-third  of  the  sum  appropriated  to 
any  State  for  the  salaries  of  teachers  of  trade,  home  economics, 
and  industrial  subjects  shall,  if  expended,  be  applied  to  part-time 
schools  or  classes  for  workers  over  fourteen  years  of  age  who  have 
entered  upon  employment,  and  such  subjects  in  a  part-time  school 
or  class  may  mean  any  subject  given  to  enlarge  the  civic  or  voca- 
tional intelligence  of  such  workers  over  fourteen  and  less  than 
eighteen  years  of  age;  that  such  part-time  schools  or  classes  shall 
provide  for  not  less  than  one  hundred  and  forty-four  hours  of  class- 
room instruction  per  year;  that  evening  industrial  schools  shall  fix 
the  age  of  sixteen  years  as  a  minimum  entrance  requirement  and 
shall  confine  instruction  to  that  which  is  supplemental  to  the  daily 
employment;  that  the  teachers  of  any  trade  or  industrial  subject 
in  any  State  shall  have  at  least  the  minimum  qualifications  for 
teachers  of  such  subject  determined  upon  for  such  State  by  the 
State  board,  with  the  approval  of  the  Federal  Board  for  Vocational 
Education :  Provided,  That  for  cities  and  towns  of  less  than  twen- 
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ty-five  thousand  population,  according  to  the  last  preceding  United 
States  census,  the  State  board,  with  the  approval  of  the  Federal 
Board  for  Vocational  Education,  may  modify  the  conditions  as  to 
the  length  of  course  and  hours  of  instruction  per  week  for  schools 
and  classes  giving  instruction  to  those  who  hav^  not  entered  upon 
employment,  in  order  to  meet  the  particular  needs  of  such  cities 
and  towns.     (39  Stat.  934.) 

See  note  at  the  be^rinning  of  this  diapter. 

§9390i4g.  (Act  Feb.  23,  1917,  c.  114,  §  12.)  Same;  agricultural 
subjects ;  plans  by  State  boards. 
In  order  for  any  State  to  receive  the  benefits  of  the  appropriation 
in  this  Act  for  the  training  of  teachers,  supervisors,  or  directors  of 
agricultural  subjects,  or  of  teachers  of  trade,  industrial  or  home 
economics  subjects,  the  State  board  of  such  State  sh^ll  provide  in 
its  plan  for  such  training  that  the  same  shall  be  carried  out  under 
the  supervision  of  the  State  board ;  that  such  training  shall  be 
given  in  schools  or  classes  under  public  supervision  or  control; 
that  such  training  shall  be  given  only  to  persons  who  have  had 
adequate  vocational  experience  or  contact  in  the  line  of  work  for 
which  they  are  preparing  themselves  as  teachers,  supervisors,  or 
directors,  or  who  are  acquiring  such  experience  or  contact  as  a 
part  of  their  training;  and  that  the  State  board,  with  the  approval 
of  the  Federal  board,  shall  establish  minimum  requirements  for 
such  experience  or  contact  for  teachers,  supervisors,  or  directors 
of  agricultural  subjects  and  for  teachers  of  trade,  industrial,  and 
home  economics  subjects ;  that  not  more  than  sixty  per  centum  nor 
less  than  twenty  per  centum  of  the  money  appropriated  under  this 
Act  for  the  training  of  teachers  of  vocational  subjects  to  any  State 
for  any  year  shall  be  expended  for  any  one  of  the  following  pur- 
poses: For  the  preparation  of  teachers,  supervisors,  or  directors  of  ^ 
agricultural  subjects,  or  the  preparation  of  teachers  of  trade  and 
industrial  subjects,  or  the  preparation  of  teachers  of  home  econom- 
ics subjects.    (39  Stat.  935.) 

See  note  at  the  beginning  of  this  chapter. 

§  9390i4h.  (Act  Feb.  23,  1917,  c.  114,  §  13.)  State  custodians  of 
funds  appropriated. 
In  order*  to  secure  the  benefits  of  the  appropriations  for  the  sal- 
aries of  teachers,  supervisors,  or  directors  of  agricultural  subjects, 
or  for  the  salaries  of  teachers  of  trade,  home  economics,  and  indus- 
trial subjects,  or  for  the  training  of  teachers  as  herein  provided, 
any  State  shall,  through  the  legislative  authority  thereof,  appoint 
as  custodian  for  said  appropriations  its  State  treasurer,  who  shall 
receive  and  provide  for  the  proper  custody  and  disbursements  of  all 
money  paid  to  the  State  from  said  appropriations.     (39  Stat.  935.) 

See  note  at  the  beginning  of  this  chapter. 

§  9390iAi.  (Act  Feb.  23,  1917,  c.  114,  §  14.)  Supervision  of  ex- 
penditures by  states  by  Federal  Board;  quarterly  payments 
to  States. 

The  Federal  Board  for  Vocational  Education  shall  annually  as- 
certain whether  the  several  States  are  using,  or  are  prepared  to 
use,  the  money  received  by  them  in  accordance  with  the  provisions 
of  this  Act.  On  or  before  the  first  day  of  January  of  each  year 
the  Federal  Board  for  Vocational  Education  shall  certify  to  the 
Secretary  of  the  Treasury  each  State  which  has  accepted  the  pro- 
visions of  this  Act  and  complied  therewith,  certifying  the  amounts 
which  each  State  is  entitled  to  receive  under  the  provisions  of  this 
Act.  Upon  such  certification  the  Secretary  of  the  Treasury  shall 
pay  quarterly  to  the  custodian  for  vocational  education  of  each 
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State  the  moneys  to  which  it  is  entitled  under  the  provisions  of 
this  Act.  The  moneys  so  received  by  the  custodian  for  vocational 
education  for  any  State  shall  be  paid  out  on  the  requisition  of  the 
State  board  as  reimbursement  for  expenditures  already  incurred  to 
such  schools  as  are  approved  by  said  State  board  and  are  entitled 
to  receive  such  moneys  under  the  provisions  of  this  Act.  (39  Stat. 
935.) 

Sec  note  at  the  beginninK  of  this  chapter. 
§  9390l^j.  (Act  Feb.  23,  1917,  c.  114,  §  15.)     Deductions  from  allot- 
ments when  funds  from  preceding  allotments  have  not  been 
expended. 
Whenever  any  portion  of  the  fund  annually  allotted  to  any  State 
has  not  been  expended  for  the  purpose  provided  for  in  this  Act, 
a  sum  equal  to  such  portion  shall  be  deducted  by  the  Federal  board 
from  the  next  succeeding  annual  allotment  from  such  fund  to  such 
State.     (39  Stat.  936.) 

See  note  at  the  beginnine  of  this  chapter. 
§  9390V4k.  (Act  Feb.  23,  1917,  c.  114,  §  16.)  Withholding  allot- 
ments. 
The  Federal  Board  for  Vocational  Education  may  withhold  the 
allotment  of  moneys  to  any  State  whenever  it  shall  be  determined 
that  such  moneys  are  not  being  expended  for  the  purposes  and  un- 
der the  conditions  of  this  Act. 

If  any  allotment  is  withheld  from  any  State,  the  State  board  of 
such  State  may  appeal  to  the  Congress  of  the  United  States,  and 
if  the  Congress  shall  not  direct  such  sum  to  be  paid  it  shall  be 
covered  into  the  Treasury.    (39  Stat.  936.) 
See  uote  at  the  begiuuiiig  of  thia  chapter. 

§  93901/4'-  (Act  Feb.  23,  1917,  c.  114.  §  17.)     Loss  of  funds;  re- 
placing;  limitation  on  use. 

If  any  portion  of  the  moneys  received  by  the  custodian  for  vo- 
cational education  of  any  State  under  this  Act,  for  any  given  pur- 
pose named  in  this  Act,  shall,  by  any  action  or  contingency,  be 
diminished  or  lost,  it  shall  be  replaced  by  such  State,  and  until  so 
replaced  no  subsequent  appropriation  for  such  education  shall  be 
paid  to  such  State.  No  portion  of  any  moneys  appropriated  under 
this  Act  for  the  benefit  of  the  States  shall  be  applied,  directly  or 
indirectly,  to  the  purchase,  erection,  preservation,  or  repair  of  any 
building  or  buildings  or  equipment,  or  for  the  purchase  or  rental 
of  lands,  or  for  the  support  of  any  religious  or  privately  owned  or 
conducted  school  or  college.     (39  Stat.  936.) 

See  uote  at  the  beginnirg  of  this  chapter. 
§  9390l^m.  (Act  Feb.  23.  1917,  c.  114,  §  18.)     Reports  to  Congress 
by  Federal  Board. 

The  Federal  Board  for  Vocational  Education  shall  make  an  an- 
nual report  to  Congress,  on  or  before  December  first,  on  the  ad- 
ministration of  this  Act  and  sliall  include  in  such  report  the  re- 
ports made  by  the  State  boards  on  the  administration  of  this  Act 
by  each  State  and  the  expenditure  of  the  money  allotted  to  each 
State.    (39  Stat.  936.) 

See  note  at  tbo  bcRiu'iioE  of  this  chapter. 
§  9390V4mm.  (Act  Oct.  6,  1917,  c.  79,  §  1.)     Acceptance  of  act  by 
governors  of  states  whose  legislatures  failed  to  take  action. 

In  any  State  the  legislature  of  which  met  in  nineteen  hundred 

and  seventeen  and  failed  for  any  reason  to  accept  the  provisions  of 

the  vocational  education  Act,  as  provided  in  section  five  of  said  Act, 

if  the  governor  o£  that  State,  so  far  as  he  is  authorized  to  do  so. 
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shall  accept  the  provisions  of  said  Act  and  designate  or  create  a 
State  board  of  not  less  than  three  members  to  act  in  cooperation 
with  the  Federal  Board  for  Vocational  Education  and  shall  desig- 
nate the  State  treasurer  as  custodian  for  all  moneys  allotted  to  that 
State  under  said  Act,  the  Federal  board  shall,  if  such  legislature 
took  no  adverse  action  on  the  acceptance  of  said  Act  in  nineteen 
hundred  and  seventeen,  recognize  such  State  board  for  the  purposes 
of  said  Act  until  the  legislature  of  that  State  meets  in  regular  ses- 
sion in  due  course  and  has  been  in  session  sixty  days.  (40  Stat. 
345.) 

3ee  note  at  the  beginning  o£  this  chapter. 
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CHAPTER   A— NATIONAL   TRAINING    SCHOOL 

FOR  BOYS 

§  9409b.  (Act  March  28,  1918,  c.  28,  §  1.)     Support  of  boys  sent 
to  school  by  District. 

National  Training  School  for  Boys:     *    *    The  per  capita  cost 

of  persons  committed  from  the  District  of  Columbia  and  maintain-' 

ed  in  the  said  school  hereafter  shall  not  be  less  than  the  actual  per 

capita  cost  of  such  maintenance.     (40  Stat.  494.) 

TMb  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  yeai 
1918,  and  prior  years,  on  account  of  war  expenses,  cit«^d  nhove. 
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COPYRIGHTS 


CHAPTER  ONE— PATENTS 


9427.  Pstents,  how  issued,  attested,  and 

recorded. 

9428.  CoDtentB  and  duration. 
9429a.  Keeping  secret  iaveutions,  and 

withholding  patents  during 
war;  inventions  abandoned, 
wben ;  compensation  for  in- 
ventions  tendered    to   Govern- 

9430.  Wbat  inventions  are  patentable. 

9431.  Patents  tor  inventions  previously 

patented  abroad. 

9432.  Requisites  of  application,  descrip- 

tion, specification,  and  claim. 
9436.  Oatb  required  from  applicant, 

9438.  Limitation  upon  time  ol  complet- 

ing application. 

9439.  Patents  granted  to  assignee. 

9443.  Renewal  of  application   In   cases 

of  failure  to  pay  fees  in  season. 

9444.  Assignments  of  patents. 

9445.  Persons   purchasing   of   inventor, 

before  application,  may   use  or 
sell  the  thing  purchased. 

9446.  Patented  articles  must  be  marked 

9447.  Penalty    for    falsely    marking   or 

tabeiing  articles  as  patented. 


in-chief  to  Com- 

'■.  Appeals  from  Commissioner  of 
PatenU. 

'.  Notice   of  such  appeal. 

'.  Determination  of  such  appeal, 
and  its  effect. 

I.  Patents  obtainable  by  bill  In 
equity. 

.  Re-ls^ue  of  detective  patents. 

:.  Disclaimer. 

,'  Suits  for  infringement ;   damaiies. 

.  Suits  for  compensation  tor  use  of 
iovcjition  by  United  States : 
patents  or  inventions  by  em- 
ployes of  Government. 

>.  Pleading  and  proof  in  actioas  for 
infringement. 

.  Power  of  courts  to  grant  injunc- 
tions and  estimate  damages. 

.  Suit  for  infringemeut  where  spec- 
ification Is  too  broad. 

.  Patents  for  designs  autborilcd. 

.  Vuauthoriied  use  of  patented  de- 
sign ;    penalty. 

.  Patents  for  designs  subject  to 
general  rules  of  patent  law. 

§  9427.  (R.  S.  §  4883,  as  amended.  Act  Feb.  18,  18iB8.  c.  15,  Act 
April  11,  1902,  c.  417.)  Patents,  how  issued,  attested,  and  re- 
corded. 

an  inventor  is  presumed  to  be  claim- 
ing a  valid  patent  F.  N.  Bart  Co.  v. 
W.   C.  Ritchie   &  Co.   (D.   0.)  251  F. 


3.  Eaecutlon  and  iMHanoe^Tbe  is- 
suance of  a  patent  to  one  named  as 
assignee  of  the  applicant  is  prima  facie 
evidence  of  title  in  such  assignee. 
Beckwith  lloi  Toe  Co.  v.  Gowdy  <D. 
C.)  244  F.  SOS. 

Grant  of  pHtent  cannot  be  antedated, 
but  takes  cSi-'Ct  only  as  of  date  wben 
actuallj"  iBSued;  and  hence,  prior  lo 
Usuance  of  patent,  no  actiuu  can  arise 
under  patent  laws  as  to  relative  rights 
of  parties  to  or  under  patent.  Aronaun 
V.  Orlov.  116  N.  E.  951.  2:18  Mass.  1, 
certiorari  denied  Orlov  v.  Aronson,  38 
S.   Ct.   61,   245   U.   S.   662,   62   L.   Ed. 


II.  VALIDITY 

5.  In  generals— Sec  Westlnghouse 
Traction  Brake  Co.  v.  Christensen  (C. 
C,  A.)  243  F.  901. 

A  doubt  as  to  the  patentability  of  an 
invention  will  be  resolved  In  favor  of 
the  applicant  for  a  patent.  In  re 
Handsohuck,  46  App.  D.  C.  155. 

A   patent   is   prima   facie   valid,   and 


Tbe  correction  by  the  Patent  Office 
of  tbe  drawings  in  a  patent  applica- 
tion to  correctly  show  tbe  invention 
described  in  the  specification  does  not 
invalidate  tbe  patent  granted  thereon, 
ninman  v.  Visible  Milker  Cb.  (D.  0.i 
231   F.   174. 

Claims  of  a  patent.  Intended  to  reach 
the  operation  of  halt  of  the  device 
considered  by  itself,  may  be  valid- 
Jones  V.  General  Fi reproofing  Co.  (C. 
C.  A.)  254  F.  97. 

A  patent'  la  prima  facie  valid.  Mec- 
cano, Limited,  v.  Wagner  (D.  C.)  234 
F.  912,  reopening  authorized  in  Dis- 
trict  Court  Wagner  v.  Meccano,  235 
F.  890,  149  C.  0.  A.  202. 

Where  it  appears  from  letters  patent 
that  tbe  article  which  is  the  subject 
thereof  fails  to  come  within  the  pro- 
Tisions  of  section  4886,  Rev.  St  (Comp. 
flt.  1916,  g  9430),  said  patent  is  void 
for  want  of  subject-matter,  novelty, 
and  invention.  Moore  T,  U.  S.,  SO  Ct 
CI.  120. 
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Where  device  Is  operative  to  limited 
extent  only,  patent  therefor  is  valid, 
but  should  be  given  narrow  construc- 
tion, excluding  later  device  for  ac- 
complishing result  by  essentially  dif- 
ferent mode  of  operation.  Consolidat- 
ed Ry.,  Electric  Lighting  &  Equipment 
Co.  T.  United  States  Light  &  Heat  Cor- 
poration (D.  C.)  246  F.  127. 

Where  applications  for  different  pat- 
ents were  pending  at  the  same  time,* 
the  fact  that  no  interference  was  de- 
clared and  that  patents  were  issued 
on  each*  argues  stron^y  for  the  validity 
of  each  as  against  the  others.  Farm- 
ers* Handy  Wagon  Co.  v.  Beaver  Silo 
&  Box  Mfg.  Co.,  236  F.  731,  150  C.  C. 
A.  63,  reversing  decree  (D.  C.)  219  F. 
234. 

Patents  on  their  faces  giving  monop- 
olies in  the  ordinary  use  of  materials 
for  structural  purposes,  in  the  com- 
bination of  the  materials  and  the  en- 
gineering problems  relating  to  such 
construction,  held  not  to  have  same 
prima  facie  validity  as  an  ordinary 
mechanical  patent.  Turner  v.  Lauter 
Piano  Co.  (D.  C.)  236  F.  252,  reopen- 
ing denied  239  F.  560. 

6.  MIstakM  and  InaoouraclM  of  de- 
scription.—The  misnomer  of  a  thing 
plainly  shown  and  described  in  the 
patent  will  not  defeat  the  patent  un- 
less it  be  misleading  and  so  confusing 
that  a  person  skilled  in  the  art  could 
not  or  naturally  would  not  understand 
and  be  able  to  avoid  infringement^ 
Barber  v.  Otis  Motor  Sales  Co.  (D.  C.) 
231  F.  755. 

7.  Fraud    and    Intent    to   deoeived— 

Though  prior  patent  was  cited  against 
some  of  plaintiff's  claims,  the  fact 
that  after  securing  a  patent,  plaintiff 
applied  for  a  reissue  patent  on  ground 
that  in  view  of  disclosure  of  prior 
patent  another  of  his  claims  was  too 
broad,  does  not  show  fraud  in  pro- 
curing the  original  patent.  Shipman 
V.  Frank  (D.  C.)  237  F.  395. 

8.  Excessive  claims.— See  Otis  Ele- 
vator Co.  V.  Kaestner  &  Hecht  Co.  (D. 
C.)  234  F.  926. 

Multiplication  of  claims  of  patent 
which  relate  to  same  subject-matter, 
and  are  both  broad  and  specific,  be- 
ing so  phrased  to  protect  patentee 
against  possible  prior  inventions  which 
might  amount  to  anticipation,  does  not 
invalidate  patent  A.  B.  Dick  Co.  v. 
Tnderwood  Typewriter  Co.  (D.  O.)  246 
F.  309. 

9.  Delay  between  application  and  Is* 

tasv— See  notes  under  §  9438,  post. 

It.  Separate  patents  for  one  Inven* 
tion^— The  rule  of  double  patenting, 
under  which  a  subsequently  issued  pat- 
ent for  a  device  already  patented  is 
void,  although  application  for  the  lat- 
ter was  first  filed,  applies  to  an  earlier 
design  patent  and  a  later  mechanical 
patent;  and  rule  is  same,  though  pat- 
ents be  granted  to  sanw  or  different 


persons.    Luminous*  Unit  Co.  v.  Free- 
man-Sweet Co.  (D.  C.)  249  F.  876. 

16.  Estoppel  to  dispute  validity  In 
gener«I.F^An  assignor  of  a  patent,  when 
sued  for  its  infringement,  is  estopped  to 
deny  its  validity,  but  not  from  show- 
ing its  limitations  by  evidence  of  the 
prior  art;  and  a  corporation  which 
commenced  business  under  a  license 
from  the  owner  of  certain  patents,  who 
was  made  its  general  manager,  held  af- 
fected by  his  estoppel  with  respect  to 
priori  patents  which  he  had  assigned  to 
complainant  Leader  Flow  Co.  '  v. 
Bridgewater  Plow  Co.,  237  F.  376,  150 
C.  C.  A.  390. 

A  patentee,  who  subsequently  applied 
for  another  patent,  which  in  interfer- 
ence proceedings  was  awarded  to  an- 
other, is  estopped  to  deny  that  there  is 
a  patentable  difference  between  the  de- 
vice of  such  patent  and  that  of  his  prior 
patent  Cheatham  Electric  Switching 
Device  Co.  v.  Brooklyn  Rapid  Transit 
Co.,  238  F.  172,  151  C.  C.  A.  248,  af- 
firming decree  (D.  C.)  229  F.  165. 

A  condition  of  a  sales  agency  con- 
tract that  the  agent  shall  recognize 
and  respect  all  rights  of  the  patentee 
under  the  patent  ceases  to  be  effective 
when  the  contract  is  terminated,  and  in 
a  subsequent  suit  the  agent  may  contest 
the  validity  of  the  patent.  K-W  Igni- 
tion Co.  V.  Temco  Electric  Motor  Co., 
243  F.  588,  156  C.  C.  A.  286. 

In  a  suit  upon  a  patent  license  con- 
tract, the  prior  art  is  not  admissible, 
either  to  show  the  invalidity  of  the 
patent  or  to  limit  the  prima  facie 
scope  of  the  claims,  further  than  to 
make  clear  any  ambiguities  therein. 
Chicago  &  A.  Ry.  Co.  v.  Pressed  Steel 
Car  Co.,  243  F.  883.  156  C.  C.  A.  395, 
certiorari  denied  88  S.  Ct.  11,  245  U.  S. 
652,  62  L.  Ed,  532. 

A  corporation  formed  to  manufac- 
ture a  device  alleged  to  infringe  pat- 
ents granted  to  and  assigned  by  one  of 
the  incorporators  held  bound  by  any 
estoppel  which  bound  him.  Crown 
Cork  &  Seal  Co.  of  Baltimore  City  v. 
Carper  Automatic  Bottling  Mach.  Co. 
of  Baltimore  City  (D.  C.)  229  F.  748. 

Where  a  design  patent  for  lighting; 
fixture,  similar  in  appearance  to  draw- 
ing of  mechanical  patent  asserted  to  be 
infringed,  was  issued  first,  and  plain- 
tiff, which  acquired  design  as  well  as 
mechanical  patent,  was  defeated  in  suit 
against  defendants,  wherein  infringe- 
ment of  design  patent  was  charged,  rule 
of  double  patenting  cannot  be  invoked 
as  estoppel  against  plaintiff's  assertion 
of  infringement  of  mechanical  patent; 
it  appearing  that  patentee  of  design 
patent  had  no  conception  whatever  of 
discovery  set  forth  in  mechanical  pat- 
ent. Luminous  Unit  Co.  v.  Freeman- 
Sweet  Co.  (D.  C.)  249  F.  876. 

The  purchaser  of  patent  rights  under 
a  contract  to  pay  royalties  cannot  de- 
fend in  a  suit  therefor  on  the  ground 
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that  the  patent  is  invalid,  since  a  bind-  Trinidad  Lake  Asphalt  Co.   (Snp.)  17< 

fng  contract  to  pay   rojaltiea   may  be  N.  Y.  S.  234,  182  App.   Div.  719. 

based   even   on    an   unpatented    device.  Where  an  express  contract  is  Bhowd 

Hanson  v.  Hall  Mfg.   Co.    (Iowa)   168  tlie  defendant  cannot  set  up  the  inva 

N.  W.  471.  lidity  of  the  patent  as  a  defense  to  si 

In  lioensor's  action   for  royalties,   li-  action    upon    such    contrart.      Curvo 

censee  cannot,  by  way  of  defense,  at-  Electrotype  Plate   Co.   of  N,  Y.  *.  U 

tact  validity  of  patent.    Martin  v.  New  S.,  50  CL  CI.  2B8. 

§  ^428.  (R.  S.  §  4884.)     Contents  an^  duration. 

See    Motion   Picture    Patents   Co.    v.  under  the  monopoly  granted  by  the  pat 

Universal    Film   Mfg.    Co.,    37    S.    Ct.  ent  law.     Boston  Store  of  Cbirago  i 

416,  243  D.  S.  502,  31  L.  Ed.  871,  nf-  American  Graphophone  Co.,  38  S.  Ct 

firming  decree   <C.  C.  A.)   235  F.  398;  257,  246  U.  S.  8,  62  L.  Ed.  551,  Ann 

Henry  v.  City  of  Dos  Angeles   (D.  C.)  Cas.  1918C,  447. 

230  F.  457.  The  entire  right  of  a  patentee  ia  de 

Mature  of  exclusive  riBht.— The  own-  ^^  ^7  ^Mb  section  as  to  "make,  U9< 

er  of  a  patent  may  not.  under  this  sec-  ""d    vend"    the    discovery.      Southen 

tion,  by  a  notice  attached  to   maqjiine  TexUle   Machinery   Co.  v.   Fay   Stock 

embodying  the  putent  restrict  its  use  to  f^g  Co.   (D.  C.)   243  F.  917. 

materials    necessary    to    its    operation.  Term    and   duratien. — If   a   patent  i 

but  which  are  no  part  of  the  patented  valid,   it   will   continue   in   force  dnrioi 

machine.     Motion  Picture   Patents  Co.  the  term  for  which  it  was  granted,  il 

V.  Universsl  Film  Mfg.  Co.,  37  S.   Ct.  though  put  to  no  practical   use  by  tb 

416.  243  U.  S.  502,  61  L.  Ed.  871.  af-  owner;     but   the    nonuse,    nneiplained 

firming  decree  (C.  C.  A.)  235  F.  30S.  may  suggest  a  question  ns  to  its  effect 

Contract   under   which   manufacturer  Standard  Tobacco  Stemmer  Co.  v.  To 

of  patented  phonograph  apparatus  re-  bncco    Stemming    Mach.    Co.    (D.    C. 

quired  retailer  to  mniutaiQ  certain  min-  237   F.  822. 
imum  setting  prices  bcid  not  susCninable 

§  9429a.  (Act  Oct.  6,  1917,  c.  95.)  Keeping  secret  inventions 
and  withholding  patents  during  war;  inventions  abandoned 
when;  compensation  for  inventions  tendered  to  Government 
Whenever  during  a  time  when  the  LTnited  States  is  at  war  thi 
publication  of  an  invention  by  the  granting  of  a  patent  might,  it 
the  opinion  of  the  Commissioner  of  Patents,  be  detrimental  to  thi 
public  safety  or  defense  or  might  assist  the  enemy  or  endanger  th 
successful  prosecution  of  the  war  he  may  order  that  the  inventioi 
be  kept  secret  and  withhold  the  grant  of  a  patent  until  the  termina 
tion  of  the  war:  Provided,  That  the  invention  disclosed  in  the  ap 
plication  for  said  patent  may  be  held  abandoned  upon  it  being  es 
tablished  before  or  by  the  commissioner  that  in  violation  of  satt 
order  said  invention  has  been  published  or  that  an  application  fo 
a  patent  therefor  has  been  filed  in  a  foreign  country  by  the  invento 
or  his  assigns  or  legal  representatives,  without  the  consent  or  ap 
provai  of  the  Commissioner  of  Patents,  or  under  a  license  of  th 
Secretary  of  Commerce  as  provided  by  law. 

When  an  applicant  whose  patent  is  withheld  as  herein  providei 
and  who  faithfully  obeys  the  order  of  the  Commissioner  of  Patent 
above  referred  to  shall  tender  his  invention  to  the  Government  o 
the  United  States  for  its  use,  he  shall,  if  and  when  he  ultimatel; 
received  a  patent,  have  the  right  to  sue  for  compensation  in  th 
Court  of  Claims,  such  right  to  compensation  to  begin  from  the  dat 
of  the  use  of  the  invention  by  the  Government.     (40  Stat.  395.) 

This  section  was  an  act  entitled  "An  act  to  prevent  the  publication  of  ii 
ventions  by  the  grant  of  patents  that  might  be  detrimental  to  the  publi 
safety  or  convey  useful  information  to  the  enemy,  to  stimulate  inventioD.  an 
provide  adequate  protection  to  owners  of  patents,  and  tor  other  purposes, 
cited  above. 

This  section  is  almost  identical  with  provisions  in  Act  Oct.  6,  1917,  c,  lOi 
I  10,  the  "Trading  with  the  Enemy  Aet,"  except  that  thia  section  ia  applienb: 
during  any  time  when  the  United  States  is  at  war,  while  the  other  provisiou 
above  referred  to.  may  he  regarded  as  being  applicable  only  during  the  presci 
war.     See  ante,  g  3115Mee(i). 
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§  9430.  (R.  S.  §  4886,  as  amended.  Act  March  3,  1897,  c.  391,  §  1.) 
What  inventions  are  patentable. 

I.  IN   GENERAL 


I.  Constitutionality  of  section.— See 
American  Casting  Mach.  Co.  v.  Pitts- 
burgh Coal  Washer  Co.  (C.  C.  A.)  237 
F.  590. 

3.  Nature  of  patent  rights.— Patent 
law  is  not  source  of  patentee's  right  to 
fix  the  price  of  article  or  make,  use  and 
vend  it  but  source  of  right  to  exclude 
others,  and  patentee's  exclusive  right 
held  a  franchise,  possessing  qualities 
and  characteristics  of  property,  and 
sabject  to  be  dealt  with  like  other 
property.  Swindell  v.  Youngstown 
Sheet  &  Tube  Co.,  230  F.  438, 144  C.  C 
A.  580. 

Bight  to  preserve  monopoly  in  in- 
vention by  its  use  as  trade  secret  for 
profit,  and  right  to  secure  its  protection 
under  patent  laws,  are  inconsistent. 
Macbeth-Evans  Glass  Co.  v.  General 
Electric  Co.,  246  F.  695,  158  C.  C.  A. 
651,  affirming  decree  (D.  O.)  231  F. 
183.  certiorari  denied  38  S.  Ct.  316,  246 
TJ.  S.  659,  62  L.  Ed.  926. 

Where  defendant  did  not,  with  rea- 
sonable diligence,  attempt  to  reduce 
his  conception  of  invention  to  practice 
and  failed  to  patent  it,  he  cannot  as- 
sert any  rights  thereafter.  Meccano, 
Limited,  v.  Wagner  (D.  C.)  234  F. 
912,  reopening  authorized  in  District 
Court  Wagner  v.  Meccano,  235  F.  890, 
149  C.  C.  A.  202. 

A  patent  gives  to  the  patentee  and 
his  assignees  the  exclusive  right  to 
make,  use,  and  vend  the  patented  article 
or  thing.  Schrade  v.  Camillus  Cutlery 
Co.  (D.  C.)  242  F.  523. 

The  inventor  of  a  machine  is  entitled 
to  the  benefit  of  all  of  the  uses  to  which 
it  can  be  put,  whether  he  conceived  the 
idea  of  the  use  or  not.  In  re  Gold,  45 
App.   D.   C.  294. 

A  patent  creates  a  monopoly  in  the 
patentee.  Fulton  Waterworks  Co.  v. 
Bear  Lithia  Springs  Co.,  47  App.  D.  C. 
437. 

II.  SUBJECTS  OF  PATENTS 

5.  ArtSw— Where  an  art  has  been  ad- 
vanced step  by  step  by  a  series  of  in- 
ventions, so  that  no  one  inventor  can 
claim  the  complete  whole,  each  inventor 
is  entitled  to  the  specific  form  of  de- 
vice which  he  produces.  Jay  v.  Wein- 
berg (D.  C.)  250  F.  469. 

7.  Processes  or  method8,^-See  A.  B. 
Dick  Co.  V.  Underwood  Typewriter  Co. 
(D.  C.)  246  F.  309;  Davey  Tree  Ex- 
pert Co.  V.  Van  Billiard  (D.  C.)  248  F. 
718;  Mattlawan  Mfg.  Co.  v.  Emmons 
Bros.  Co.  (C.  C.  A.)  253  F.  372. 

The  method  of  making  a  floor  by  lay- 
ing cork  tiles  under  pressure  is  pat- 
entable as  a  process.  David  E.  Kenne- 
dv,  Inc.,  V.  Beaver  Tile  &  Specialty  Co. 
(D.  C.)  232  F.  477. 

While  patent  for  method  cannot  be 


sustained,  when  result  achieved  is  due 
to  operation  of  machine,  yet,  when  re- 
sult comes  from  certain  acts  or  series 
of  steps,  irrespective  of  mechanism, 
acts  performed  or  mode  of  treatment 
involve  patentable  invention.  Buffalo 
Forge  Co.  v.  City  of  Buffalo  (D.  C.)  246 
F.  135. 

Patent  law  does  not  require  that  ar- 
ticle itself  produced  by  process  should 
be  new,  since  patentability  exists  in 
new  process  for  producing  old  result; 
but  it  is  not  invention  for  patentee  to 
merely  carry  forward  old  process  de- 
scribing it  in  new  terms  and  adapted 
equivalent  modes  under  conditions  rec- 
ognized as  possible  within  knowledge  of 
any  mechanic.  Cohn,  Rissman  &  Co.  v. 
Hickey-Freeman   Co.    (D.   C.)    246  F. 

256. 

Where  the  patentability  of  the  idea 
of  locating  the  lower  reservoir  of  a 
system  for  storing  power  at  the  bottom 
of  a  deep  pit  has  been  adjudicated  ad- 
versely to  the  applicant  on  his  applica- 
tion for  an  apparatus  patent,  he  can- 
not obtain  a  process  patent  on  the 
same  idea  by  mingling  it  with  claims  to 
the  process  inherent  in  all  such  sys- 
tems, and  in  a  system  or  process  for 
storing  power,  involving  the  use  of 
tanks  or  reservoirs,  the  locating  of  the 
lower  reservoir  in  a  deep  pit  adds  noth- 
ing to  the  patentability  of  the  inven- 
tion; that  being  merely  a  structural, 
and  not  a  process  idea.  In  re  Fessen- 
den,  45  App.  D.  C.  21. 

9.  ^—  Products  or  results^— See  J. 
E.  Baker  Co.  v.  Kennedy  Refractories 
Co.  (C.  C.  A.)  253  F.  739;  J.  E.  Baker 
Co.  V.  Kennedy  Refractories  Co.  (D. 
C.)  244  F.  812.      , 

A  patent  is  not  granted  for  a  re- 
sult, but  must  intelligently  describe  the 
means  to  be  employed  in  producing  ei- 
ther a  new  result  or  an  old  result  in 
a  new  or  better  way.  Sundh  Electric 
Co.  V.  General  Electric  Co.  (D.  C.) 
235  F.  708,  modifying  decree  (D.  C.) 
217  F.  583. 

10.  ^—  improvenients.— A  second  in- 
ventor may  invent  an  improvement  on 
a  patented  device,  and  secure  a  pat- 
ent upon  his  improvement;  but  he  has 
thereby  by  no  means  transferred  the 
ownership  of  the  device  first  patented 
to  himself,  and  is  an  infringer  if  he 
uses  it  without  authority.  Edmands  v. 
Perlman  (D.  C.)  248  F.  731. 

11.  Machines.— If,  in  making  a  ma- 
chine for  practicing  a  process,  patentee 
use  his  inventive  skill,  he  may  patent 
the  new  machine.  One-Piece  Bifocal 
Lens  Co.  v.  Bisight  Co.  (D.  C.)  246  F. 
450. 

It  is  obvious  that  the  only  question 
in  relation  to  a  machine  cannot  be 
whether  it  is  practically  operative  in 
all  its  parts  as  hold  in  Besser  v.  Mer- 
rilat  Core  Co.,  243  Fed.  611,  150  C 
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C.  A,  309  (where  the  inventor'a  con- 
ception was  fuDdBiuentBllj  defective), 
since  the  very  gist  ot  the  discovery 
ma;  be  a  new  subcombination,  or  an 
improvement  designed  to  be  added  to 
an  already  established  machine.  The 
new  conception  might  be  complete  in 
itself,  and  the  patent  covering  it  op- 
prate  as  a  prior  publication,  or  as 
showing  prior  knowltdgc  or  ase,  al- 
though the  patentee  might  make  a  mis- 
take in  combining  it  with  snch  prior 
macbine,  so  that  the  combicatioo  would 
not  operate.  Dalton  Adding  Mscb.  Co. 
V.  Roekford  MiUing  Mach.  Co.  (D.  C.) 
253  F.  187. 

liVi.  RMUiU.;— A  result  in  Itself  can- 
not be  patented.  General  Electric  Co. 
T.  Sundh  Electric  Co.  (C.  C.  A.)  251 
P.  283. 

III.  PATENTABILITY 

(A)  Invention 

16.  NeoestJty  of  patantabla  livMtlaa. 
— See  MacArtbor  Concrete  Pile  & 
Foondation  Co.  y.  Simplex  (C.  C.  A.) 
230  F.  648. 

17.  Nature  at  patentabla  Invontlon  hi 
■en«ral^-See  Kennicott  Co.  v.  Holt  lee 
&  Cold  Storage  Co.  (C.  C.  A.)  230  F. 
157;  Terry  Steam  Turbine  Co.  v.  B. 
F.  Stnrtevant  Co.  (C.  C.  A.)  231  F. 
162 ;  Louisville  Trust  Co.  v.  Van  Kan- 
nel  Revolving  Door  Co.  (C.  C.  A.)  231 
F.  186;  Keene  r.  New  Idea  Spreader 
Co.  (C.  C.  A.)  231  F.  701 ;  Karl  Kiefer 
Mach.  Co-  T.  Unionwerke.  A.  G.  (C.  C. 
A.)  231  F.  733 ;  Van  Kannel  Revolving 
Door  Co.  V.  Straus  (C.  C.  A.)  235  F, 
135 ;  Conrader  v.  Judaon  Governor  Co. 
(C.  C.  A.)  238  F.  349 ;  Hinman  t.  Visi- 
ble Milter  Co.  (C.  C.  A.)  239  F.  SOS; 
Icelcss  Ice  Box  v.  Mitchell  (C.  C.  A.) 
240  F.  418;  Kintner  v.  Atlantic  Com-  ■ 
mnnication  Co.  (C.  C.'A.)  240  F.  716; 
Irving-Pitt  Mfg.  Co.  v.  Truascll  Mfg. 
Co.  (C.  C.  A.)  240  F.  730;  E.  N. 
Rowell  Co.  V.  William  Koehl  Co.  (C. 
C.  A.)  240  F.  953 ;  American  Grapho- 
phone  Co.  V.  Gimbel  Bros.  (C.  C,  A.) 
240  F.  971 ;  Singer  v.  American  Drug- 
gist Syndicate  (C.  C.  A.)  243  F.  201 ; 
Marconi  Wireless  Telegraph  Co.  ot 
America  v.  De  Forest  Radio  Telephone 
ft  Telegraph  Co.  (C.  C.  A.)  243  F.  580; 
Hemming  Mfg.  Co.  v.  Cutler-Hammer 
Mfg.  Co.  (C.  C.  A.)  243  F.  595;  Kala- 
mazoo I^^osc-Leaf  Binder  Co  v.  Proud- 
fit  Loose-Leaf  Co.  (C.  G.  A.)  243  F. 
S95;  Aurora  Mantle  &  Lamp  Co.  v. 
KauEraann  (C.  C.  A.)  243  F.  911 ;  Rit- 
er-Conlcy  Mfg.  Co.  v.  Atlanta  Gaslight 
Co.  {C.  C.  A.)  246  F.  840;  Avory-Loeb 
Electric  Co.  v.  Markel  (C.  C.  A.)  247 
F.  109;  Van  Kannel  Hevolving  Door 
Co.  v.  Lyon  &  Healy  (C.  C.  A.)  247  P. 
329  ;  Pittsburgh  Iron  &  Steel  Foundries 
Co.  V.  Seaman-SIeeth  Co.  {C.  0.  A.)  248 
F.  705;  P.  &  M.  Co.  T.  Ajai  Rail  An- 
chor Co.  (C.  C.  A.)  249  F.  215;  Amer- 
ican Goggle  Co.  V.  Malrom  (C.  C.  A.) 
240  F.  240;  General  Electric  Co.  v. 
Sundh  Electric  Co.  (C.  C.  A.)  251  P. 
283;     Benjamin   Electric   Mfg.    Co.    v. 
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Kor^wettem  Electric  Equipment  Co. 
(C.  C.  A.)  251  F.  2SS ;  Singer  t.  Ameri- 
can Druggists'  Syndicate  (D.  C.)  233  F. 
266;  Otis  Elevator  Co.  v.  Kaestner  ft 
Hecbt  Co.  (D.  C.)  234  F.  926;  Moon- 
Hopkins  Billing  Mach.  Co.  v.  Dalton 
Adding  Mach.  Co,  (C.  C.  A.)  236  F. 
936 ;  Minerals  Separation  v.  Miami 
Copper  Co.  (D.  C.)  237  F.  609;  John- 
ston T.  Davenport  Brick  &  Tile  Co.  |D. 
C.)  237  F.  668;  Wilson  v.  Union  Tool 
Co.  (D.  C.)  237  F.  a47 ;  Manton-Gaulin 
Mis.  Co.  V.  Dairy  Machinery  ft  Con- 
struction Co.  (D.  O.)  238  F.  210 ;  Thom- 
son Electric  Welding  Co.  v.  Barney  ft 
Berry  (D.  C.)  239  F.  147;  Marconi  . 
WirdesB  Telegraph  Co.  v.  Eilboume  & 
Clark  MTg.  Co.  (D.  C.)  239  F.  328; 
Minerals  Separation,  Limited,  t.  Butte 
ft  Superior  Mining  Co.  (D.  C.)  245  F. 
677;  Van  Kannel  Revolving  Door  Co. 
v.  Uhrich  a>.  0.)  247  F.  344  ;  Eddy  t. 
Kramer  (D.  C.)  247  F.  962;  ..Golian 
Co.,v.  Conningham  Piano  Co.  (D.  O.) 
251  P.  301:  I.  T.  S.  Bobber  Co.  v. 
Panther  Rubber  Mfg.  Co.  (D.  C.)  253  F. 
63;  Hildreth  v.  Mastoras  (D.  C.)  253 
P.  68. 

Every  ingenious  and  beneDcial  me- 
chanical device  cannot  be  accepted  aa 
involving  invention  or  di^very  within 
the  meaning  of  the  patent  law.  Mar- 
shall V.  Wirt,  232  P.  606,  146  C.  C.  A. 
534. 

Mere  improvement  of  well  known  de- 
vice without  Hubstantial  change  In  ei- 
ther means  or  result  does  not  amount  to 
invention.  Waguer  v.  Meccano.  Limit- 
ed, 246  F.  603,  158  C.  C.  A.  573,  af- 
firming in  part  and  reversing  in  part 
Meccano,  Limited,  v.  Wagner  (D.  C) 
234  F.  912. 

A  device  may  be  at  the  same  time  aa 
infringement  upon  the  relatively  gen- 
eric claim  of  a  prior  patent  and  also 
be  a  patentable  improvement  thereon. 
General  Electric  Co.  v.  Cooper  Hewitt 
Electric  Co.,  249  F.  61,  161  C.  C.  A. 
121. 

Substantial  advance,  marked  improve- 
ment, progressive  steps  in  an  art,  how- 
ever beneficial,  are  not  in  themselves 
evidence  ot  invention,  but  arc  to  be  ei- 
pecled,  and  as  the  art  progresses  more 
engineering  skill,  more  mechnniral  prog- 
ress, but  less  invention,  are  naturallv 
to  be  looked  for.  Hansen  v.  Slick  (C. 
C.  4.)  230  ¥.  827. 

A  product  which  successfully  imitates 
another  is  not  necessarily  a  patentable 
novelty,  the  patent  law  being  connect- 
ed with  the  means,  for,  if  a  snccesaful 
imitation  were  per  se  patentable,  a  nat- 
ural product  for  that  purpose  would  be 
within  the  act.  Simplex  Lithograph  Co, 
V.  Renfrew  Mfg.  Co.  (C.  0.  A.)  250  F. 
863. 

Discovery  of  a  previously  unknown 
law  of  operation,  involved  in  a  known 
method,  is  not  invention.  Luten  v. 
Wbictier  (C.  C.  A.)  251  F.  590. 

Invention  necessarily  involves  a  con- 
scious element.  It  is  the  imsginative 
projection  as  an  integral  idea  of  certain 
selected  natural  objects.    Tbe  fortuitous 
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juxtaposition  of  the  elements,  without 
any  coosciouB  recognition  of  some  prag- 
matic relation,  is  sterile  and  valueless. 
De  X«aski  &  Thropp  Circular  Woven 
Tire  Co.  v.  United  SUtes  Tire  Co.  (D. 
O.)  232  F.  884,  decree  affirmed  (C.  C. 
A.)  235  F.  290. 

Invention  involves  conception  of  at 
least  some  function,  as  well  as  the  selec- 
tion of  the  means  whereby  that  function 
can  be  operatively  secured.  United 
States  Metallic  Packing  Co.  v.  Hewitt 
Co.,  236  F.  739,  150  0.  C.  A.  71,  re- 
versingr  decree  Same  v.  Hewitt  Supply 
Co.  (I>.  C.)  220  F.  171. 

Mending  a  known  and  specific  defect, 
or  strengthening  weakness  of  construc- 
tion, does  not,  except  in  very  unusual 
cases,  entitle  one  to  rank  as  an  inven- 
tor. Robinson  v.  Tubular  Woven  Fab- 
ric Co.    (D.  C.)  248  F.  526. 

daims  in  an  application  for  a  pat- 
ent for  improvements  relating  to  vehi- 
cle springs  held  to  be  unpatentable.  In 
re  Stolp,  44  App.  D.  C.  451. 

The  construction  of  parts  integral,  in- 
stead of  by  riveting,  welding,  or  oUier- 
wue  fastening  them  together,  does  not 
amount  to  invention,  especially  where 
the  only  object  is  to  secure  strength.  In 
re  Busli,  46  App.  D.  C.  141. 

An  application  for  a  patent  for  a  floor 
construction,  comprising  columns  and 
girderless  monolithic  reinforced  floor 
slabs  resting  on  the  columns,  held  prop- 
«ly  rejected.  In  re  Lindau,  46  App. 
D.  C.  148. 

18.  Extent  of  Inventor's  knowledge. 
-See  Lande  v.  Sternberg  (D.  C.  1916) 
^1  F,  201 ;  notes  51,  65,  and  87,  under 
^^  section. 

^^^at  a  patentee  does  not  understand 
°^  own  mechanism  will  not  invalidate 
^^  patent,  if  it  is  described  and  pro- 
^ces  a  new  result.  Marconi  Wireless 
^^legraph  Co.  of  America  v.  De  Forest 
5*<*io  Telephone  &  Telegraph  Co.,  243 
'  •  560,  156  C.  C.  A.  258,  aflirming  de- 
^^^  (D.  C.)  236  F.  942. 

'9-  Nature  and  degree  ef  skill  In- 
IJ>lyeil.-See  Manton-Goulin  Mfg.  Co.  v. 
/r>**^  Machinery  &  Construction  Co. 
^-  C.  A)  247  F.  317;  H.  D.  Smith  & 
^^'  V.  Southington  Mfg.  Co.  (C.  C.  A.) 
7*'  I'.  342;  Cutler  Mail  Chute  Co.  v. 
^^erican  Mailing  Device  Corp.  (C.  C. 
^-)  247  F.  508;  Turner  v.  Lauter 
r^«i»o  Co.  (C.  C.  A.)  248  F.  930: 
^^QPam  Glass  Mfg.  Co.  v.  Homer 
«J*ooke  Glass  Co.  (C.  C.  A.)  249  F. 
~^ ;  Turner  v.  Deere  &  Webber  Bldg. 
i^-  (C.  C.  A.)  249  F.  752;  Stumpf  v, 
^-  ScUreiber  Brewing  Co.  (C.  C.  A.) 
S-  *".  142;  Willamette  Iron  &  Steel 
orks  y,  Columbia  Engineering  Works 
^1  C.  A.)  252  F.  594;  Matteawan 
\  .^'   Co.  V.  Emmons  Bros,  Co.  (C.  C. 

kZ.  ^^  ^-  3'^^'  United  States  Fire 
Tr  ,*P«  Counterbalance  Co.  v.  Joseph 
ftt^  if^  Co.  (D.  C.)  246  F.  947 ;  War- 
^^.•■^''os.  Co.  V.  Pace  (D.  C.)  247  F. 
Mill'  ^«ter  Heibel  &  Sons  Planing 
p-.^  ^  Mfg.  Co.  V.  Corrugated  Paper 
"'^^lit*    Co.   (C.   0.   A.)   247   F.   332; 


Continuous  Extracting  Press  Corp.  v. 
Baltimore  Pearl   Hominy  Co.   (D.   C.) 

247  F.  555;  Hills  v.  Hamilton  WatcA 
Co.  (D.  C.)  248  F.  499;  Robinson  v. 
Tubular    Woven    Fabric    Co.    (D.    C.) 

248  F.  526. 

The  dividing  of  a  thing  which  in  the 
prior  art  was  whole  into  parts,  or  the 
making  of  a  part  removable  which  was 
previously  irremovable,  does  not  con- 
stitute patentable  invention.  Wirtalla 
V.  HaU  (D.  C.)  235  F.  306 

20.  —  Exercise  ef  mere  mechani- 
cal sklllw— See  Coss*v.  Detroit  Forging 
Co.  (C.  C.  A.)  230  F.  455;  EUiott  Co.  v. 
Lagonda  Mfg.  Co.  (C.  C.  A.)  230  F. 
604 ;  EUiott  Co.  v.  Robertson  (C.  C.  A.) 
230  F.  614 ;  Hansen  v.  Slick  (C.  C.  A.) 
230  F.  627;  MacArthur  Concrete  Pile 
&  Foundation  Co.  v.  Simplex  (C.  C.  A.) 
230  F.  648;  Lovell-McConnell  Mfg.  Co. 
V.  Oriental  Rubber  &  Supply  Co.  (C.  C. 
A.)  231  F.  719;  Ft.  Pitt  Supply  Co.  v. 
Ireland  &  Matthews  Mfg.  Co.  (C.  C.  A.) 
232  F.  871;  Rauch  &  Lang  Carriage 
Co.  V.  Hanlon  (C.  C.  A.)  233  F.  673; 
National  Binding  Mach.  Co.  v.  Larkin 
Co.  (C.  C.  A.)  233  F.  998 ;  Robins  Con- 
veying Belt  Co.  V.  Link  Belt  Co.  (C.  C. 
A.)  233  F.  1005;  JBoHan  Co.  v.  Wana- 
maker  (C.  O.  A.)  234  F.  90;  American  * 
Caramel  Co.  v.  White  (C.  C.  A.)  234  F. 
328;  Hammond  v.  Manhattan  Electri- 
cal Supply  Co.  (C.  C.  A.)  234  F.  337; 
Johnson  v.  Lambert  (C.  C.  A.)  234  F. 
886;  Moline  Plow  Co.  v.  Omaha  Iron 
Store  Co.  (C.  C.  A.)  235  F.  519;  Leder- 
er  V.  Garage  Equipment  Mfg.  Co.  (C.  C. 
A.)  235  F.  527;  Southern  Plow  Co.  v. 
Benton  Mfg.  Co.  (C.  C.  A.)  236  F.  238 ; 
Central  Ry.  Signal  Ca  v.  MetaUic  Shell 
&  Tube  Co.  (C.  C.  A.)  237  F.  197; 
American  Casting  Mach.  Co.  v.  Pitts- 
burgh Coal  Washer  Co.  (C.  C.  A.)  237 
F.  590;  Mergen thaler  Linotype  Co.  v. 
International  Typesetting  Mach.  Co.  (C. 
a  A.)  239  F.  316;  Edward  G.  Budd 
Mfg.  Co.  V.  England  Mfg.  Co.  (C.  C.  A.) 

240  F.  415;  Snow  v.  Kellar-Thomason 
Co.  (C.  C.  A.)  241  F.  119;  Wm.  F. 
Goessling  Box  Co.  v.  Gumb  (C  C.  A.) 

241  F.  G74 ;  Blum  v.  Burailler-Remelin 
Co.  (C.  C.  A.)  241  F.  954 ;  Miller  Rub- 
ber Co.  V.  Behrend  (C.  C.  A.)  242  F. 
615;  Corrugated  Bar  Co.  v.  Trussed 
Concrete  Steel  Co.  (C.  C.  A.)  242  F. 
033;  National  Binding  Mach.  Co.  v. 
Harper  Paper  Co.  (C.  C.  A.)  242  F. 
939;  Wagner  v.  Meccano  Limited  (C. 
C.  A.)  246  F.  603;  Economy  Fuse  & 
Mfg.  Co.  V.  Chase-Shawmut  Co.  (C.  C. 
A.)  249  F.  872;  Individual  Drinking 
Cup  Co.  V.  Public  Service  Cup  Co.  (C. 
C.  A.)  250  F.  620;  Ballardvale  Springs 
Co.  V.  United  Metal  Seal  Co.  (C.  0.  A.) 
253  F.  432;  Union  Special  Mach.  Co. 
V.  Quaker  City  Flour  Mills  Co.  (C.  C. 
A.)  253  F.  557;  Butler  Bros.  v.  Pratt 
<C.  C.  A.)  253  F.  654 ;  Tiffany  v.  Paper 
Products  Co.  (C.  C.  A.)  253  F.  953; 
Kintner  v.  Atlantic  Communication  Co. 
(D.  C.)  230  F.  829;  Anchor  Cap  & 
Closure  Corporation  v.  Pritchard  (D, 
C.)  232  F.  156;   Brown  Portable  Eleva- 
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tor  Co.  T.  Interior  Warehouse  Co,  (D. 
O.)  234  P.  «49 ;  Day  t.  Oisb.  H.  Lilly 
Co.  (D.  C.)  234  F.  eei ;  Riter-Conley 
Mfe.  Co.  V.  Atlnnta  Gaslight  Co.  (D.  C.) 
TSi  F.  S96;  WirCaUa  y.  Hall  (D,  C.) 
235  F.  300;  United  States  Drainage 
Co.  V.  Manahan  (D.  C.)  236  F,  144; 
Turner  v.  Lauter  Piano  Co.  (D.  C.)  236 
F.  252;  Linde  Air  Products  Co.  v. 
Mome  Dry  Dock  &  Hepair  Co,  (I>.  C.) 
239  F.  809;  Tiffany  v.  Paper  Producta 
Co.  (U.  C.)  244  F.  178;  ConBoHdated 
Ky.  Electric  L^hting  &  EquiptnonC  Co. 
V.  United  ijtates  Ught  &  Heat  Corpora- 
tion (D.  C.)  246  F.  127;  Motion  Picture 
Pntpnts  Co.  V.  Colchuff  Supply  Co.,  Inc. 
(D.  C.)  248  F.  724. 

The  question  of  invention  as  diatin- 
guished  from  mechanical  skill,  is  one  of 
fact.  Proudfit  Loose  Leaf  Co.  v-  Kala- 
mazoo, Loose  Leaf  Binder  Co.,  2W  F. 
120,  144  C.  O.  A.  418;  Keene  v.  New 
Idea  Spreader  Co.,  2:il  F.  701,  145  C. 
C.  A.  587;  Frey  v.  Marvel  Auto  Supply 
Co.,  ZiQ  F.  916,  150  C.  C.  A.  178; 
Ohmer  Fare  Resister  Co.  t.  Ohmer,  23S 
P.  182,  151  C.  C.  A.  258. 

The  general  public  are  entitled  to  the 
benefit  of  the  engineeriug  and  meehani- 
cal  skill  wliicb  has  bevn  developed  in  the 
industrial  progress  of  an  art ;  for  sub- 
■tantial  advance,  marked  improvement, 
progressive  steps  in  an  art,  however 
beneficial,  are  not  in  themsetves  evi- 
dence of  invention,  but  are  to  be  eipect- 
fd,  and  as  the  art  progresses  more  engi- 
neering skill,  more  accbanical  progress, 
but  lesB  invention,  are  naturally  to  be 
looked  for.  Hanson  v.  Slick.  230  F. 
627,  145  C.  C.  A.  37,  affirming  decree 
(D.  C.)  216  F.  194. 

A  product,  tbe  making  at  which  by 
mnnual  operations  involved  only  the 
ordinary  skill  of  the  artisan,  is  not  pat- 
entable because  invention  was  involved 
in  making  it  by  macbinery.  Edward  G. 
Budd  Mfit.  Co.  v.  England  Mfg.  Co.,  240 
l\  415,  153  C.  C.  A.  341. 

To  adapt  an  old  and  familiar  device 
to  another  structure  equally  old  and 
well  known  is  not  to  eiercise  the  inven- 
tive faculty,  but  to  apply  the  skill  of 
the  mechanic.  Iluebner-Toledo  Brew- 
eries Co.  V.  Mathews  Gravity  Carrier 
Co.  (C.  C.  A,)  253  F.  435. 

Tlie  desiKn  of  the  patent  laws  is  to 
reward  those  who  make  some  substan- 
tial discovery  which  adds  to  our  knowl- 
edge, etc.,  but  it  was  never  tbe  object 
of  those  laws  to  grant  a  monopoly  for 
every  triQing  device  or  shadow  of  a 
sliaile  of  an  idea  which  would  naturally 
occur  to  any  skilled  mechanic.  Tiffany 
V.  I'aper  Products  Co.  (C.  C.  A.)  253  F. 
05.1. 

Claims  in  a  patent  for  a  complicated 
machine,  which  relute  only  to  improve- 
ment in  details  of  marhjne  construction, 
are  to  he  distinguiRhed  from  those  relat' 
ing  to  principles  ot  oiwration  peculiar  to 
the  particular  machine  on  the  question 
of  invention  or  mechanical  skill.  8cott 
&  Williams  T.  HempbiU  Ufg.  Co.  ID. 
C.)  247  P.  540. 
(1904) 
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A  mere  mechanical  Improvement, 
which  could  be  termed  but  a  shade  of 
an  idea,  is  not  an  invention  which  is 
patentable.  Shrauger  &  Johnson  v. 
Phillip  Bernard  Co.  (D.  C.)  247  F.  547. 

There  is  nothing  patentable  in  having 
two  sides  of  a  steel  ingot  substantially 
parallel  iind  the  other  sides  tapering, 
unless  some  useful  object  is  to  be  at- 
tained. Mere  facility  in  hanilllng  will 
not  constitute  such  an  object,  as  any 
mechanic  would  know  that  it  would  be 
easier  to  handle  and  work  an  ingot  hav- 
ing parallel  aides  than  one  whose  sides 
are  tapered.  Gathmann  v.  Clarke,  45 
App.  D.  C.  512. 

Tbe  idea  of  providing  a  ball  roce  in  tht 
ears  of  an  antifriction  hinge  beld  to  be 
invention,  and  not  mere  mechanical  im- 
provement. In  re  Katzenberger,  48 
App.  D.  C.  539. 

lu  an  application  for  a  patent  for  an 
improvement  in  a  disintegrator  for 
sand,  held,  thst  it  did  not  involve  inven- 
tion to  so  arrange  a  sprocket  chain  as 
to  revolve  the  rollers  in  the  same  direc- 
tion at  different  velocities.  In  re  Mc- 
Neol,  47  App.  D.  C.  600. 

21.  Simplicity  or  obviouineas  of  da- 
vloe.— See  F.  £.  Fonseca  &  Co.  v.  Ruy 
Suarez  &  Co.  (C.  C.  A.)  2.t2  F.  155; 
City  of  Minneapolis  v.  Jewell  (C.  C.  A-) 
238  P.  197;  Stahlbrodt  Co.  v.  Ford 
Motor  Co.  (C.  C.  A.)  238  F.  3G5;  Ali- 
ano  V.  Eagle  Lock  Co.  (C.  C.  A.)  239  F. 
005:  United  States  Drainage  &  Iniga- 
tion  Co.  T.  Manahan  (C.  G.  A.)  249  F. 
449;  Stahlbrodt  Co.  v.  Ford  Motor  Co. 
(D.  0.)  233  F.  678. 

The  taking  of  two  steps  in  changing 
a  prior  device,  both  obvious  and  not  in- 
volving invention,  unpatentable  when 
taken  separately,  does  not  involve  in- 
vention and  become  patentable  wben 
taken  in  unison.  Lovell-McConncJI 
Mfg.  Co.  T.  Oriental  Rubber  &.  Supply 
Co.,  231  F.  719,  146  C.  C,  A.  3,  revers- 
ing decree  (D.  C.)  225  F.  74. 

An  invention  consisting  of  a  pipe  or 
conduit  having  on  its  inside  opposite 
sides  parallel  ribs  with  notches  therein, 
intended  to  hold  the  saddle  supporting 
frame  in  position,  is  not  patentable, 
where  the  only  difference  between  the 
structure  and  that  disdosed  in  a  previ- 
ously issued  patent  consists  of  the 
notches  In  tbe  side  ribs.  Notching  a 
support  to  anchor  anything  supported 
thereon  is  not  patentable  invention.  In 
re  Gray.  44  App.  D.  C.  15. 

22.  SubstltutiaR  ml  material s^-See 
American  Grapbophone  Co.  v.  Gimbel 
Bros.  (D.  C.)  234  F.  344. 

A  patent  for  the  use  ot  one  chemical 
element:  as  a  material  does  not  neces- 
sarily anticipate  a  later  patent  for  tbe 
nse  of  another  element,  although  of 
the  same  group,  for  the  same  purpose. 
General  Electric  Co.  v.  Laco -Phi lips 
Co.,  233  F.  96.  147  O.  O.  A.  16(1. 

Invention  cannot  be  predicated  of  a 
mere  change  from  wood  to  metal  as  the 
substance  used,  unless  some  new  and 
useful   result   is  thereby   accomplished. 
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The  Tanc^  patent,  No.  918,1<W,  (or 
a  seJDing  appuratus  tor  cloBioK  and 
hauling  in  a  seine  in  gbrimp  fishing, 
while  for  a  cvmbiuation  of  old  elements, 
covers  the  first  practioal  and  Hucoessfal 
machine,  and,  in  view  of  its  superior 
utility  over  anytliinK  in  the  prior  art  in 
providing  an  unrentricied  free  way  (oi; 
the  lead  litipa  and  thus  avoiiling  the 
clogging  of  the  machines,  is  entitled  to 
the  benefit  of  mechanical  equivaleots  to 
perform  each  function.    Id. 

The  range  of  equivalents  to  which  a 
patentee  is  entitled  depends  upon'  and 
varies  with  the  extent  and  nature  of  the 
invention.  Irving- Pitt  Mfg.  Co.  v. 
BlacbweU-Wlelanily  Book  ft  Stationery 
Co..  238  P.  177,  151  C.  C.  A.  1153. 

The  doctrine  of  mechanical  eguivjilen- 
cy  requires  that  the  result  be  accom- 
plished in  BulMtantialiy  the  seme  way, 
and  the  range  oi  equivalents  depends 
upon  the  advance  made  b;  the  inventor 
in  the  art.  Ohmer  Fare  llcglstcr  Co.  v. 
Ohmrr,  238  F.  182,  151  C.  C.  A.  258. 

Complainant's  invention  for  improve- 
ments in  towel  cabinets,  whieh  conlem- 
plated  a  rod  arising  from  shelf  on  which 
towels  were  laid  and  then  forward  and 
down  into  receptacle  so  as  to  hold  and 
guide  towels  therein  when  used,  held  in- 
fringed by  device  where  chain  was  sub- 
stituted for  rod,  Chicago  Towel  Co.  v. 
RouBso,  248  F.  693,  ICO  C.  C.  A.  Sl>3. 

It  is  not  invention  to  substitule  for 
one  element  in  an  article  of  manufacture 
another  which  performs  the  same  func- 
tions in  substantially  the  same  nay,  and 
accompiiahes  substantially  the  same  ef- 
fect. Butler  Bros.  v.  Pratt  (C.  C.  A.) 
253  F.  664. 

Where  the  principle  and  mode  of  op- 
eration of  a  patented  combination  are 
appropriated,  mere  changes  of  the  form 
or  position  of  the  mechanical  elements  ' 
thereof,  or  the  substitution  of  plain  me- 
chanical equivalents  for  some  of  the  ele- 
ments of  the  combination,  will  not  de- 
prive the  device  of  infringement  in  caa- 
es  in  which  the  forms  end  poaitlona 
changed  and  the  specific  elements  rath- 
er than  the  equivalents  substituted  for 
tiiem  were  not  claimed  by  the  patentee 
to  be,  and  were  not,  essential  and  dia- 
tingnishing  characteri sties  of  the  inven- 
tion. Disc  Grader  &  Plow  Co.  v.  Aus- 
tin-Western Boad  Machinery  Co.  (C. 
C.  A.)  254  F.  430. 

To  be  equivalents,  two  elements  found 
in  different  machines  or  devices  in  the 
art   must   not   only   perform   the 
function  in   the  respective  combi- 
is,  but  must  perform  that  function 
in     substantially     the     same     manner. 
Klauder-Weldon   liyelng   Mach,    Co.   v, 
Oiles  (D.  C.)  231  P.  746. 

Pact  that,  instead  of  rod  in  patented 
device,  chain  is  used,  does  not  avoid 
in  frin  cement,  where  chain  performs 
same  function  as  rod,  even  though  it  af- 
fords additional  advantage  which  would 
entitle  defendant  to  patent.  Kouaso  v. 
City  Towel  Supply  Co.  (D.  C.)  242  F. 
1155. 

Any  patent,  however  narrow,  has  some 
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range  of  equivalentB,  unless  form  ia 
made  the  ladigpeo sable  thing,  and  tbla 
rnte  is  particularlf  applicable  when  the 
iDfriDEer  takes  the  whole  gist  of  the  in- 
vention, though  not  all  the  mechanical 
details ;  this  being  so,  though  all  the 
combination  elt-mentB  are  old.  United 
States  Slicing  Mach,  Co.  v.  Wolf,  Sayer 
4  HeUer  (D.  C.)  249  F.  246. 

Where  the  defendants'  device  was  de- 
signed to  be  and  in  fact  was  different 
from  that  of  the  plaintiff,  an  infringe- 
ment of  the  lattet'a  patent  rights  can- 
not'be  said  to  result  from  a  change 
that  was  not  intended  to  and  did  not 
produce  a  mechanical  equivalent- 
Brothers  V.  D.  8.,  52  CL  a.  462. 

24.  Omission  of  parts.— See  Vanman- 
en  V.  Leonard  (C.  C.  A.)  248  F.  B39; 
Anchor  Cap  &  Closure  Corporation  v. 
Pritchard   (D.  C.)  232  F.  156. 

A  combination  claim  is  not  infringed, 
if  one  of  ita  elements  is  omitted,  with- 
out the  substitution  of  an  equivalent. 
I'roudQt  Loose  Leaf  Co.  v.  Kelemaioo 
Loose  Leaf  Binder  Co.  (C.  C.  A.)  230 
F.  120. 

While  a  combination  of  elements,  all 
of  i^bicb  are  old  in  the  art,  ma;  be  in- 

sidered  as  a  unitar;  structure,  and,  if  a 
defendant  omits  one  or  more  of  the 
material  elements,  he  does  not  infringe. 
Wilson  &  Willard  Mfg.  Co.  v.  Union 
Tool  Co.,  249  F.  T29,  161  C.  C.  A,  63». 
reversing  decree  Union  Tool  Co.  v.  Wil- 
son &  Willard  Mfg.  Co.  (D.  C.)  23T 
F.  8ST,  and  certiorari  denied  39  S. 
Ct.  6. 

A  combination  claim  is  not  infringed, 
where  one  of  its  elements  is  omitted, 
without  the  substitution  of  an  equiv- 
alent Detroit  Showcaae  Co.  v.  Kaw- 
■    neer  Mfg.  Co.  (C.  C.  A.)  250  F.  234. 

If  defendant  shows  the  deletion  of 
one  element,  without  substitution,  it  es- 
cupes  infringement,  notwithstanding 
plaintiff  be  something  of  a  pioneer,  and 
as  sucb  entitled  to  a  considerable  range 
of  equivalents.  Rittec  v.  Veneer  Ma- 
chinery Co.  (C.  C.  A.)  251  F.  610. 

That  an  alleged  infringer  does  not 
use  all  the  features  of  the  patented  de- 
vice does  not  negative  infringement. 
Union  Tool  Co.  v.  Wilson.  249  F.  736, 
161  C.  C.  A.  646,  amrming  decree  Wil- 
son V.  Union  Tool  Co.  (D.  C.)  237  F. 
847. 

The  omission  of  one  element  of  a 
claim  to  a  patent  averts  infringement; 
and  patent  No.  1.108.95S,  for  an  im- 
provement in  die  blocks  used  in  metal 
heading  machines,  held  not  Infringed 
by  patent  No.  1,166,668,  for  an  Im- 
provement in  swinging  die  caps  for 
heading  machines.  Watcrbury  Farrell 
I'oundry  &  Machine  Co.  v.  R.  .7.  Man- 
vitle  Mach.  Co.  (D.  C.)  25.1  F.  59. 

25.  Oupllcallon  or  multipllBatloH  ol 
parts. — See  Westinghouse  Mach.  Co.  v. 
C.  &  G.  Cooper  Co.  (C.  C.  A.)  248  F. 
403. 

Ordinarily   invention  doea.  not  lie  In 
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merely  making  in  two  part*  thU  wlitch 
b«tore  was  made  in  one.  Avery-Loeb 
Electric  Co.  v.  Markel,  247  F.  109,  15« 
C.  C.  A.  327. 

Where  a  later  patentee,  who  obvi- 
ated another  objection  to  an  old  device, 
added  to  his  independent  solution  a  de- 
vice already  patented,  but  which  did 
not  aolve  the  objection  solved  by  the 
latei  patentee,  auch  patentee  infringed 
the  earlier  patent,  gtromberg  Motor 
Devices  Co.  v.  Zenith  Carburetor  Co. 
(C,  C,  A.)  254  F.  68. 

26.  Enlargement  or  ohanga  In  degrM.* 
—See  American  Brake  Shoe  &  Foun- 
dry Co.  T.  United  States  Brake  Shoe 
Co.  (C.  C.  A.)  230  F.  621;  Philadel- 
phia Rubber  Works  Co.  v.  Portage 
Rubber  Co.  (C.  C.  A.)  241  F.  108; 
Butte  &  Superior  Mining  Co.  v.  Min- 
erals SeparaUon  (C.  C.  A.)  250  F. 
241;  Corona  Chemical  Co.  v.  Latimer 
Chemical  Co.  (D.  C.)  240  F.  423;  E. 
W.  Bliss  Co.  V.  Southern  Can  Co.  (D. 
C.)  251  F.  903. 

The  addition  of  an  improving  feature 
does  not  excuse  the  appropriation  of 
auDther's  invention  covered  by  a  pat- 
ent. Yancey  v.  Enright  (C.  C.  A.)  230 
F.  641. 

The  mere  carrying  forward  of  an 
original  conception,  resulting  in  an 
improvement  in  degree  simply,  is  not 
invention.  Eeene  v.  New  Idea  Spread- 
er Co.,  231  F.  701,  145  C.  C.  A.  587. 

A  change  in  the  structure  of  an  arti- 
cle previously  patented,  which  la  only 
a  change  in  degree,  ia  not  invention. 
Wise  Soda  ApparatDS  Co.  t.  Bishop 
Babcock-Becker  Co..  240  F.  733,  153 
C.  C.  A.  631. 

Mere  Increase  in  strength  of  a  me- 
chanical structure  ia  not  invention. 
Miner  v.  T.  II.  Symington  Co.,  247  F. 
515,  160  C.  G.  A.  25.  reversing  decree 
(D.  C.)  238  F.  806. 

A  mere  change  in  degree  is  not  inven- 
tion; and  hence  it  does  not  show  in- 
vention to  take  a  small  pulley  and  en- 
large it.  WilUmette  Iron  &  Steel 
Works  V.  Columbia  Engineering  Worka 
(C.  C.  A.)  252  F.  594. 

A  mere  carrying  forward  of  the  or- 
iginal idea,  a  change  in  form,  an  im- 
degree,  without  subatan- 
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H  u  ebne  r-Totedo 
Breweries  Co.  v.  Mathews  Gravity 
Carrier  Co.  (C.  C.  A.)  253  F.  435. 

The  mere  diminution  in  size  or  re- 
duction in  quantity,  which  may  prove 
adrantageouH  in  an  application  of  a  de- 
vice to  accomplish  one  specific  result 
out  of  all  those  covered  by  a  broad  pri- 
or patent,  doea  not  constitute  a  new 
Invention.  Linde  Air  Products  Co,  v. 
Morae  Dry  Dock  tc  Repair  Co.  (D.  C.) 
239  F.  909. 

27.  Change  of  farm,— See  Apple  t. 
American  Shoe  Machinery  &  Tool  Co. 
(C.  C.  A.)  232  F.  601;  Marshall  ▼. 
Wirt  (C.  C.  A.)  232  F.  606:  Wise  Soda 
Apparatus  Co.  v.  Bishop-Babcock  Co. 
(C.  0.  A.)  240  F.  733 ;  New  lork  Scaf- 
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folding  Co.  ▼.  Liebel-Binney  Const.  Ca 
(a  G.  A.)  243  F.,  577  ;i  Crone  v.  John 
J.  Gibson  Co.  (C.  C.  A.)  247  F.  603; 
Disc  Grader  &  Plow  Co.  ▼.  Austin- 
Western  Road  Machinery  Co.  (C.  C. 
A.)  254  F.  430. 

Infringement  is  not  avoided  by  com- 
bining two  elements  of  the  patented 
Btructore  into  one  unitary  stmcturey 
so  long  as  each  element  operates  in 
substantially-  the  same  way  to  produce 
substantially  the  same  result.  Proudfit 
Loose  Leaf  Co.  ▼.  Kalamazoo  Loose 
Leaf  Binder  Co.,  230  F.  120,  144  C. 
C.  A.  418. 

There  is  no  invention  in  the  mere  re- 
rersaJ  of  parts,  when  the  result  pro- 
duced is  the  same.  Hamilton  Beach 
lltg.  Co.  V.  P.  A.  Geier  Co.,  230  F. 
430,  144  C.  C.  A.  672. 

The  case  is  rare  in  which  the  bare 
idea  of  consolidating  several  members 
into  one  involves  invention.  Herzog  v. 
Charles  KeUer  &  Co.,  234  F.  85,  148 
C.  C.  A.  101. 

Device,  simply  uniting  two  parts  of 
previously  known  device  into  integral 
construction,  does  not  amount  to  in- 
vention, particularly  where  two  parts 
had  previously  been  joined  mechanical- 
ly. Wagner  v.  Meccano,  Limited,  246 
F.  W3,  158  C.  C.  A.  573,  affirmmg  in 
part  and  reversing  in  part  Meccano, 
Limited,  v.  Wagner  (D.  C.)  234  F.  912. 

Gompoand  electrolyte  cell,  consisting 
of  two  electrolytes  separated  by  a  par- 
tition and  connected  by  bridge,  held 
equivalent  to  simple  celL  Dunham  v. 
KeUey-Koett  Mfg.  Co.,  246  F.  846, 
159  C.  C.  A.  147. 

The  presumption  from  the  issuance 
of  a  patent  cannot  sustain  the  patent, 
where  there  was  manifest  equivalency 
of  functions,  and  the  commercial  sue- 
c«8  was  directly  attributable  to  the 
imique  advertising  of  the  article.  But- 
ler Bros.  V.  Pratt  (C.  C.  A.)  253  F. 
651 

A  sector  or  plate  intended  for  use  in 
connection  with  mechanical  toy  shows 
invention,  and  may  be  patented,  where 
it  permits  formation  of  many  new  and 
interesting  combinations  which  could 
not  be  formed  out  of  simple  strips  and 
rectangular  plates.  Meccano,  limited, 
V.  Wagner  (D.  C.)  234  F.  912,  reopen- 
ing authorized  in  District  Court,  Wag- 
ner V.  Meccano,  235  F.  800,  149  C.  C. 
^'  202,  and  affirmed  in  part  and  re- 
versed in  part  in  Wagner  v.  Meccano, 
I^ited,  246  F.  603,  158  C.  C»  A.  573. 

Sameness  of  appearance  to  the  eye  ot 
m  ordinary  observer,  not  mere  differ- 
ence of  lines  or  slight  variation  in  con- 
figuration, is  the  test  that  determines 
identity  of  design  on  the  question  of 
infringement.  Inflexible  Co.  v.  Megi- 
^^  (D.  C.)  251  F.  924. 

^e  addition  of  a  slot  and  key  for 
eonnecting  the  hooded  end  of  a  yoke 
'o'  draft  gearing  with  the  coupler  held 
Jpt  to  constitute  invention.  In  re 
Bnah,  46  App.  D.  0.  141. 


28.  CbmHga  In  dir««tion  or  taquanca 
•f  motiont^-The  Dickinson  patent.  No. 
831,501,  daim  1  of  which  was  for  a 
candy-pulling  machine  comprising  a 
plurality  of  oppositely  disposed  candy 
hooks  or  supports,  and  means  for  pro- 
ducing an  in-and-out  motion  of  those 
parts,  held  valid  and  infringed  by  de- 
fendant's device.  Hildreth  v.  Mastor- 
as  (D.  C.)  253  F.  68. 

29.  Aggrefiatloii^— See  National  Brake 
&  Electric  Co.  v.  Christensen  (C.  C. 
A.)  229  F.  564;  Gale  Mfg.  Co.  v.  May 
(C.  C.  A.)  229  F.  575;  Mitchell  v.  Con- 
nellsviUe  Central  Coke  Co.  (C.  C.  A.) 

231  F.  131;  E.  B.  Johnson  Co.  v.  Grin- 
nell  Washing  Mach.  Co.  (C.  C.  A.)  231 
F.  988;  ElUott  Mach.  Co.  v.  Rothschild 
&  Co.  (C.  C.  A.)  236  F.  896;  Fizzell 
V.  Lourie  Mfg.  Co.  (C.  C.  A.)  243  F. 
567;  Windsor  v.  Mercier  (C.  C.  A.) 
253  F.  448*;  B.  B.  Diets  Co.  v.  Burr  & 
Starkweather  Co.  (D.  C.)  236  F.  763. 

There  is  no  invention  in  selecting  and 
assembling  the  most  desirable  parts  of 
different  mechanisms  in  the  same  art. 
where  each  operates  in  the  same  way 
in  the  new  device  as  it  did  in  the  old 
and  effects  the  same  results.  Elite 
Mfg.  Co.  V.  Ashland  Mfg.  Co.,  235  F. 
893,  149  C.  C.  A.  205. 

Agencies  associated  in  electrical  ap- 
paratus are  not  easily  shown  to  be 
mere  aggregation.  Dunham  v.  Kelley- 
Koett  Mfg.  Co.,  246  F.  845,  159  C.  C. 
A.  147. 

A  well-boring  apparatus  patent,  for 
combination  of  a  drive  bushing  device 
for  rotating  the  string,  with  "slips*' 
for  holding  the  string  in  position  while 
removing  or  restoring  it,  the  slips  be- 
ing removable  by  hand  when  not  in 
use,  held  a  mere  aggregation,  and  not 
a  combination,  since  the  manual  use 
of  a  tool  or  an  unattached  movable 
device  cannot  be  made  an  element  of  a 
combination  claim.  Willard  v.  Union 
Tool  Co.  (C.  C.  A.)  253  F.  48. 

30.  Combination  — In  generals— Se^ 
Railroad  Supply  Co.  v.  Elyria  Iron 
&  Steel  Co.,  37  S.  Ct.  502,  61  L. 
Ed.  1136;  Dayton  Engineering  Labor- 
atories Co.  V.  Sidney  B.  Bowman  Auto- 
mobile Co.  (C.  C.  A.)  229  F.  719; 
Ruud  Mfg.  Co.  V.  Beler  Water  Heater 
Co.  (C.  C.  A.)  229  F.  995;  Telescope 
Cot  Bed  Co.  V.  Gold  Medal  Camp  Fur- 
niture Mfg.  Co.  (C.  C.  A.)  229  F.  1002 ; 
Hamilton  Beach  Mfg.  Co.  v.  P.  A. 
Geier  Co.  (C.  C.  A.)  230  F.  430;  Amer- 
ican Brake  Shoe  &  B'oundry  Co.  v. 
U.  S.  Brake  Shoe  Co.  (C.  C.  A.)  230 
F.  621;  National  Malleable  Castings 
Co.  V.  T.  H.  Symington  Co.  (C.  C.  A.) 
230  F.  821;  General  Electric  Co.  v. 
Sundh  Electric  Co.  (C.  C.  A.)  231  F. 
725;  Hutten  v.  Frank  Krementz  Co. 
(C.  C.  A.)  231  F.  973 ;  locomobile  Co. 
of  America  v.  Parkin  (C.  C.  A.)  231  F. 
980;  Burke  Electric  Co.  v.  Independ- 
ent   Pneumatic    Tool    Co.    (C.    C.    A.) 

232  F.  145;  •  American  Automotoneer 
Co.  V.  Porter  (C.  C.  A.)  232  F.  456; 
Wertheim  v.  Lefkowitz  (C.  C.  A.)  232 
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P.  474;  Zimmerman,  v.  Advance  Ma- 
chinery Co,  (C,  C.  A.)  232  F.  866; 
Freedman  v.  Davoplane  Bed  Co.  (C.  C. 
A.)  234  F.  70;  Vulcau  Soot  Cleaner 
Co.  V.  Diamond  Power  Specialty  Co. 
(C.  C.  A.)  237  P.  S18;  Obmer  Fare 
Bister  Co.  v.  Ohmer  (C.  C.  A.)  238 
F.  182;  Barber  t.  Otia  Motor  Salca 
Co.  (C.  C.  A.)  240  F.  723;  Weber 
Electric  Co.  t.  Natiooal  Gas  &  Elec- 
tric Fiiture  Co.  (C.  C.  A.)  240  F.  905; 
Waterloo  Cement  Machinery  Corjio- 
ration  v.  En£Pl  (C.  C.  A.)  240  F.  876; 
W.  F.  Bums  Co.  v.  Automatic  Record- 
ine  Safe  Co.  (C.  C.  A.)  241  P.  4T2; 
R,  E.  Diatz  Co.  v.  Burr  &  Starlj- 
weatber  Co.  (C.  C.  A.)  243  F.  592; 
Universal  Draft  Gear  Attacbment  Co. 
V.  Buckeye  Steel  Castings  Co.  (C. 
C.  A.)  244  F.  174;  Johnson  v,  Lam- 
bert (0.  C.  A.)  247  F.  522;  Turner 
V.  Lauter  Piano  Co.  (C.  C.  A.)  248  F. 
930;  Automatic  PenoLl  Sharpener  Co. 
V.  Stewart  Mfg,  Co.  (C.  C.  A.)  249  F. 
52 ;  Eclipse  Macb.  Co.  v.  Hatley-Da- 
vidson  Motor  Co.  (C.  C.  A.)  252  F.  805; 
Taigman  v.  Deanre  (C.  C.  A.)  253  F. 
364;  Winilsor  t.  Mereier  (C.  C.  A.) 
263  P.  448;  Crown  Cork  &  Seal  Co.  of 
Baltimore  City  t.  Carper  Automatic 
Bottling  Mach.  Co.  of  Baltimore  City 
(D.  C.)  229  F.  74S:  Page  Mach.  Co. 
T.  Dow,  Jones  &  Co.  (D.  C.)  230  F. 
164;  Waterloo  Cement  Machinery  Cor- 
poration v.  Engel  (D.  C.)  230  F.  169: 
Hiaman  v.  Visible  Milker  Co.  (D.  C.) 
231  F.  174;  Klauder-Weldon  Dyeins 
Mach.  Co.  V.  Giles  (D.  C.)  231  P.  746; 
Pierce  t.  Combined  Heat  &  Sprioltler 
Co.  (D.  C.)  233  F.  iiiH;  American 
Graphophone  Co,  t.  Gimhel  Bros.  (D, 
C.)  234  F.  344;  Vacuum  Cleaner  Co. 
V.  Innovation  Electric  Co,  (D.  C.)  234 
F.  942;  Lovell-McConnell  Mfg.  Co.  v. 
General  Automobile  Supply  Co.  (D.  C.) 
235  F.  169;  Outlook  Envelope  Co.  t. 
Whiting-Patterson  Co.  (D.  C.)  236  F. 
940;  Marconi  Wireless  Telegraph  Co. 
of  America  t.  De  Forest  Radio  Tele- 
phone &  Telegrapb  Co.  (D.  C.)  236  P. 
9^2;  Lamsou  Co.  7.  Standard  Store 
Service  (D.  C.)  238  F.  201;  Miner  v. 
T.  H.  Symington  Co.  (D.  C.)  238  F. 
806;  Wireboanda  Patents  Co.  v.  Chica- 
go Mill  and  Lumber  Co.  (D.  C.)  238  F. 
929;  Diamond  Iron  Works  v.  Filer  & 
StOTvell  Co.  (D.  C.)  241  F.  498;  Sturm 
T.  Wm,  E.  Dee  Co.  (D.  C.)  249  F.  244; 
T,  L.  Smith  Co.  v.  Cement  Tile  Ma- 
chinery Co.  (D.  C.)  249  P.  481;  note 
49,  under  this  section. 

Generally  speaking,  a  combination  of 
old  elements,  in  order  to  be  patentable, 
must  produce  by  tbeir  joint  action  a 
novel  and  useful  result,  or  an  old  re- 
sult in  a  more  adTantaseous  way,  and 
mere  superiority  does  not  make  an  sg- 
grejiation  or  combination  of  old  ele- 
ments patentable.  Grinuell  Washing 
Mach.  Co.  V.  E.  E.  Johnson  Co.,  38  S. 
Ct.  547,  247  U.  S.  420,  62  L.  Ed. 
1196,  affirming  decree  E,  E.  Johnson 
Co.  T.  Grinnell  Washing  Mach.  Co., 
231  F.  9SS.  140  C.  C.  A.  184. 

Infringement  is  not  avoided  by  com- 
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bining  two  elements  of  the  patcnti 
structure  Into  one  unitary  structui 
BO  long  as  each  element  operates 
Bubstant tally  the  same  way  to  proda 
substantially  the  same  result.  Frou 
fit  Loose  Leaf  Co.  v,  Kalamazoo  Lob 
Leaf  Binder  Co.  (C.  C.  A.)  230  F.  32 

Uniting  two  elements  of  a  patenli 
combination-  into  one  piece,  witJioi 
change  of  function  or  method  of  pe 
formance.  does  not  avoid  inlringemei 
Yancey  v.  Enright  (C.  C.  A.)  230  1 
641. 

The  fact  alone  that  the  elements  < 
a  combination  claim  are  old  is  ni 
enough  to  invalidate  it.  Keene  v.  Ne 
Idea  Spreader  Co.,  231  F.  701,  li 
C.  C.  A.  587. 

To  constitute  a  patentable  combia 
tion,  it  is  essential  that  there  shou 
be  some  joint  operation  performed  1 
its  elements,  producing  a  result  di 
to  their  joint  and  co-operating  actio 
for  it  is  not  invention  to  combine  o 
devices  into  a  new  machine  or  man 
fhoture,  without  producing  any  ne 
mode  of  operation.  E.  E.  Johnson  C 
T.  Grinnell  Wa.'ihing  Mach.  Co.,  231 
988,  140  C.  C.  A.  184. 

It  is  not  invention  merely  to  coi 
bine  into  one  unitary  structure  mec 
an  ism  formerly  made  in  separa 
pieces,  so  long  as  each  element  operai 
in  the  same  way  to  produce  tbe  sal 
result.  Ft.  Pitt  Supply  Co.  v.  Irelai 
&  Matthews  Mfg.  Co.,  232  F.  871,  !■ 
C.  C.  A.  65. 

In  determining  whether  changes  i 
Tolve  invention,  it  is  of  some  impt 
tanee  that  they  relate  to  assembly  rat 
er  than  to  operation.  Winton  Mot 
Carriage  Co.  v.  Lindsay  Auto  Pai 
Co.,  239  F.  521,  152  C.  C.  A.  399. 

To  constitute  a  patentable  combii 
tion  of  old  elements  there  most  be  < 
action  between  them,  and  not  mere 
a  successive  co-operation  in  which  ea 
Ijerfotms  alone  its  old  function.  Moo 
V.  Saunders,  247  P.  314,  159  O.  C. 
408. 

Where  all  the  elements  of  inyenti 
are  old  but  one.  and  tbe  addition 
that  one  is  not  invention,  even  a  co 
hi  nation  claim  is  void.  Cutler  Mi 
Chute  Co.  V,  American  Mailing  Devi 
Corp.,  247  P.  508,  160  C,  C.  A,  18. 

It  invention  is  wholly  lacking,  a  pi 
ent  cannot  be  sustained,  even  for  t 
specific  combination  of  speeifieally  ct 
trived  elements.  Motion  Picture  Pi 
ents  Co.  V.  Calebutt  Supply  Co.  (C. 
A.)  251  F    598 

A  mechanical  combination  "inr< 
tion"  consists  of  selecting  some  e 
ments  for  a  combination  which  c( 
stitutPs  an  independent  entity,  servii 
able  to  the  art  and  theretofore  <i 
known.  H  Ward  Leonard,  Inc.. 
Slaiwell  Motor  Sales  Corporation  I 
C.  A.)  2.12  F.  584. 

The  mere  fact  that  human  agen 
intervenes  in  an  operation  does  n 
render  a  combination  unpatentable,  n 
is  it  necessary  that  the  action  of  t 
elements  be  simultaneous,  nor  that  c 
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of  the  elements  shall  so  enter  into  the 
combiQation  as  to  change  the  action  of 
the  others;  but  it  is  sufficient  if  there 
be  some  joint  operation  of  the  elements 
producing  a  result  due  to  their  co-oper- 
stiye  action.  Willard  v.  Union  Tool 
Co.  (C.  C.  A.)  253  F.  48. 

A  machine  which  requires  the  medi- 
ation of  an  operator  for  coaction  be- 
tween the  elements  may  be  no  less  a 
true  combination  than  one  securing  co- 
action  automatically.  Dudlo  Mfg.  Go. 
T.  Varley  Duplex  Magnet  Co.  (C.  C.  A.) 
253  F.  745. 

Although  each  separate  element  of  a 
combination  is  old,  there  may  be  in- 
vention in  the  combination,  if  it  pro- 
duces a  better  result  and  by  a  new 
means.  Toledo  Plate  &  Window  Glass 
Co.  V.  Kawneer  Mfg.  Co..  237  F.  364, 
loO  G.  C.  A.  378,  aiBrming  judgment 
Kawneer  Mfg.  Co.  v.  Toledo  Plate  & 
Window  Glass  Co.  (D.  C.)  232  F.  362. 

Whether  a  combination  of  several 
elements  requires  invention  depends  on 
the  degree  of  originality  which  the 
court  chooses  to  set  up  to  protect  the 
public;  and  a  person  who,  by  persist- 
ence in  a  series  of  experiments,  elimi- 
nate!! one  after  another  of  all  possible 
combinations,  may  be  an  inventor, 
though  each  combination  is  obvious 
enough  as  a  possible  permutation.  Cor- 
rugated Paper  Patents  Co.  v.  Paper 
Working  Mach.  Co.  of  New  York  (D. 
C.)  237  F.  380. 

Two  devices  in  a  machine,  each  do- 
ing its  work  precisely  as  it  would  if 
the  other  was  altogether  absent,  do  not 
form  a  true  combination.  E.  W.  Bliss 
Co.  V.  Southern  Can  Co.  (D.  C.)  251 
F.  903. 

A  patentee  cannot  patent  a  combina- 
tion of  device  and  material  upon  which 
the  device  works,  nor  limit  other  per- 
sons from  using  similar  material  by 
cUiiming  a  device  patent.  F.  N.  Burt 
Co.  V.  W.  C.  Ritchie  &  Co.  (D.  C.)  251 
F.  909. 

The  Hopkins  patent.  No.  1,039,130, 
for  an  adding  and  writing  machine,  as  to 
the  adding  machine  claims  is  valid,  but 
is  for  an  improvement  on  a  prior  ma- 
chine, and  limited  to  the  precise  struc- 
ture shown;  also  held  not  infringed 
by  a  machine  made  under  another  im- 
provement patent.  Dalton  Adding 
Mach.  Go.  V.  Rockford  Milling  Mach. 
Co.  (D.  C.)  253  F.  187. 

An  applicant  for  a  patent  whose  in- 
vention related  to  improvements  in  oil 
well  apparatus,  and  particularly  to  ap- 
paratus utilized  in  drilling  oil  weUs, 
was  held  entitled  to  a  patent  for  hav- 
ing accomplished  a  new  combination, 
not  of  a  character  requiring  mere  me- 
chanical skill  to  accomplish,  although 
in  it  were  to  be  found  features  cover- 
ed by  other  patents.  In  re  Willard,  45 
App.  D.  C.  549. 

It  is  not  invention  to  merely  make 
a  selection  of  old  parts  which  bear  sub- 
stantially the  same  relation  to  the  oper- 
ation of  a  tool  that  they  did  to  tools  in 
which  they   were  used   separately   be- 


fore the  supposed  invention.    In  re  Mi- 
nor, 45  App.  D.  C.  555. 

It  is  no  argument  against  patenta- 
bility that  the  applicant's  invention 
consists  of  a  combination  of  elements 
old  in  the  art.  In  re  Buchanan,  46 
App.  D.  C.  517. 

31.  _.  New  rMttlts.^— See  Yancey  v. 
Enright  (C.  C.  A.)  230  F.  641;  Vulcan 
Soot  Cleaner  Co.  v.  Diamond  Power 
Specialty  Co.  (C.  C.  A.)  237  F.  818; 
Winton  Motor  Carriage  Co.  y.  Lindsay 
Auto  Parts  Co.  (C.  O.  A.)  239  F.  521; 
American  Ball  Bearing  Co.  y.  Finch 
(C.  C.  A.)  239  F.  885;  Auto  Vacuum 
Freezer  Co.  v.  William  A.  Sexton  Co. 
(C.  C.  A.)  239  F.  808;  National  Mach. 
Corporation  v.  Benthall  Mach.  Co.  (C. 
C.  A.)  241  F.  72;  W.  F.  Bums  Co.  y. 
Automatic  Recording  Safe  Co.  (C.  C. 
A.)  241  F.  472;  General  Electric  Co.  v. 
Electric  Controller  &  Mfg.  Co.  (C.  C. 
A.)  243  F.  188;  Aurora  Mantle  &  Lamp 
Co.  V.  Kaufmann  (C.  C.  A.)  243  F.  911; 
Foster  v.  T.  L.  Smith  Co.  (C.  C.  A.)  244 
F.  946;  Globe  Knitting  Works  y.  Se- 
cal  (C.  C.  A.)  248  F.  495;  Simplex 
Window  Co.  v.  Hauser  Reversible  Win- 
dow Co.  (C.  C.  A.)  248  F.  919;  Bar- 
ber V.  Otis  Motor  Sales  Co.  (D.  C.) 
281  F.  755 ;  Luminous  Unit  Co.  y.  R. 
Williamson  &  Co.  (D.  C.)  241  F.  265; 
Domestic  Vacuum  Cleaner  Co.  y.  Bis- 
sell  Carpet  Sweeper  Co.  (D.  C.)  242  F. 
943;  National  Sweeper  Co.  v.  Bissell 
Carpet  Sweeper  Co.  (D.  C.)  242  F.  947; 
Eclipse  Mach.  Co.  y.  Harloy- Davidson 
Motor  Co.  (D.  C.)  244  F.  463;  Alvey- 
Ferguson  Co.  y.  Peter  Sohoonhofen 
Brewing  Co.  (D.  C.)  245  F.  762;  I.  T.  S. 
Rubber  Co.  v.  Panther  Rubber  Mfg.  Co. 
(13.  C.)  253  F.  63;  Knapp  v.  Will  & 
Baumer  Co.  (D.  C)  253  F.  191. 

Although  every  element  of  a  patented 
combination  was  old,  invention  still  ex- 
ists if  the  combination  either  produces 
a  new  and  useful  result  or  effects  an 
old  result  in  a  new  and  materially  bet- 
ter way.  Proudfit  Loose  Leaf  Co.  v. 
Kalamazoo  Loose  I^eaf  Binder  Co.,  230 
F.  120,  144  C.  C.  A.  4ia 

The  combination  of  elements  which 
were  not  only  old,  but  in  point  of  equiv- 
alency had  been  used  for  years  in  the 
Bffme  art  and  with  like  results,  held  not 
to  involve  invention.  Keene  y.  New 
Idea  Spreader  Co.,  231  F.  701,  145  C. 
C.   A.   587. 

A  combination  of  old  elements,  to  be 
patentable,  must  produce  a  new  result 
or  effect  in  the  combined  forces  or  pro- 
cesses from  that  given  by  their  separate 
parts.  Lovell-McConnell  Mfg.  Co.  v. 
Oriental  Rubber  &  Supply  Co.,  231  F. 
719,  146  C.  C.  A.  3,  reversing  decree 
(D.  C.)  225  F.  74. 

A  mere  change  in  the  manner  of  tak- 
ing' out  the  knife  of  a  skiving  machine 
for  the  purpose  of  sharpening  does  not 
produce  a  new  result,  within  the  mean- 
ing of  the  patent  law.  Apple  y.  Amer- 
ican Shoe  Machinery  &  Tool  Co.,  232 
F.  603,  146  C.  C.  A.  561. 

Although  every  element  in  a  patented 
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combination  U  old,  there  may  still  be 
favention,  if  by  tbe  combinatioD  a  new 
and  UBeful  result  ia  produced,  oc  an 
old  result  ia  a  new  and  materiall;  bet- 
ter way.  Frey  v.  Marvel  Auto  Supply 
Co.,  236  P.  816,  IBO  C.  p.  A.  178. 

1^>  constitute  a  patentable  combloa- 
ttOD,  it  ia  sufficient  that  the  elements  bo 
coact  that,  aa  a  consequence  of  their 
union,  a  new  and  useful  result,  and 
not  a  mere  aggregation  of  several  re- 
sults, follows.  Ohmer  Fare  Register 
Co.  T.  Ohmer,  238  F.  182,  161  C.  C.  A, 
25S. 

In  looking  for  inTcndon  in  a  combi- 
nation of  old  elemeDts,  tbe  conrt  ia 
guided  by  the  new  and  uaefnl  means 
which  the  combination  may  afford,  or 
the  new  and  useful  results  which  may 
be  obtained  from  iL  Nelll  v.  Kinuf?, 
iS9  F.  309,  152  C.  C.  A.  297. 

While  a  combinatioD  of  old  elements 
.may  be  patentable,  it  is  only  so  if  the 
old  el^nents  have  been  so  combined  as 
to  operate  in  a  new  way  or  to  produce 
a  new  and  useful  result.  Becker  v. 
Miller  FaateuriEing  Macb.  Co..  240  P. 
420,  153  G.  C.  A.  346,  aEGrming  decree 
(D.  C.)  231  F.  755. 

A  pateot  is  not  to  he  defeated  by 
ahowiug  that  all  the  elements  are  old, 
where  they  are  not  shown  in  combina- 
tion, and  in  the  combination  of  the 
patent  by  their  conjoined  action  they 
produce  a  new  result.  Barber  v.  Otis 
Motor  Sales  Co.,  240  F.  723.  153  0.  C. 
.  A.  621. 

■To  constitute  a  patentable  "combina- 
tion," tlie  result  itself  need  not  be  new, 
but  It  is  sufficient  if  an  old  result  be 
produced  in  a  more  facile,  economical, 
or  efficient  way.  Willard  v.  Union 
Tool  Co.  (C.  G.  A.)  253  F.  48. 

While  one  who,  by  enlarging  size 
of  patented  article,  makes  it  suitable 
for  new  use.  is  not  entitled  to  patent, 
yet,  where  inventor  combines  new  ele- 
ment with  old  device,  whereby  new  and 
useful  result  is  obtained,  there  is  in- 
vention, which  is  patentable.  Liquid 
Carljouic  Co.  v.  Gilclirist  Co.  tC.  C.  A.) 
253  F.  54. 

The  selufUon  and  putting  tOBetber  of 
the  most  desirable  parts  of  difTorent  ma- 
i-bines  in  the  same  or  kindred  srta, 
making  a  new  machine,  but  in  which 
ouch  part  operates  in  the  same  way  aa 
it  operated  before,  and  effects  the  same 
rci-ult,  cannot  be  invention.  Uuebner- 
Toledo  Breweries  Co.  v.  ^iathews  Grav- 
ity Carrier  Co.  (C.  G.  A.)  ^iCS  F.  4:i5. 

A  new  combination  of  old  elements 
by  which  a  new  and  useful  renult  is 
produced,  or  an  old  result  is  obtained 
in  a  more  facile,  economical,  end  use- 
ful way,  may  be  patented,  oa  well  as 
a  new  machine  or  composition  of  mat- 
ter. Disc  Grader<&  Plow  Co.  y.  Austin- 
Western  Road  Machinery  Co.  (G.  O.  A.) 
•2Z>A   F.  430. 

While  a  new  combination  of  old  tilings 

may  be  patentable,  it  is  only  where  the 

comblQatioD   is  new   and   the  combined 

elements  co-operate  to  produce  a  new  le- 
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suit;  otherwise  their  joinder  is  a  mere 
aggreKatioa,  and  not  patentable.  Na- 
tional Mach.  Corp.  v.  Benthall  Macb. 
Co.,  241  F.  72,  164  C.  C.  A.  72,  affirm- 
ing in  part  and  rOTersiug  decree  in  part 
Benthall  Mach.  Co.  v.  National  Mach. 
Corp.  (D.  C.)  222  F.  818. 

A  rectangular  plate,  aa  well  as  a  sec- 
tor for  use  in  connection  with  mechani- 
cal building  toya  consisting  of  many 
strips  of  material  out  of  which  varioua 
devices  might  be  formed,  held  to  ahow 
invendim  and  be  subject  of  patent- 
Meccano,  Limited,  v.  Wagner  (D.  C.) 
234  r.  912,  reopening  Ruthoriied  in 
Diatrict  Court  Wagne*  v.  Meccano,  235 
F.  890,  140  C.  C.  A-  202. 

An  invention  is  patentable,  where  it 
consists  entirely  of  old  and  well-known 
ingredients  or  elements,  provided  a  new 
and  useful  result  is  diereby  attained. 
Mayer  v.  Mutschler  (D.  C.)  237  F.  654. 

If  a  new  combination  and  arrange- 
ment of  known  elements  produce  a  new 
and  beneficial  result  never  obtained  be- 
fore, it  ia  evidence  of  invention.  Iiyon 
Non-skid  Co.  v.  Edward  V.  Hartford, 
Inc.  (D.  G.)  247  F.  624,  decree  affirmed 
(C.  C.  A.)  250  F.  1021. 

That  elements  entering  Into  mechan- 
ical combination,  conudered  apart  from 
each  other,  are  old  and  well  known, 
does  not  negative  patentability,  whn^ 
through  inventive  faculty,  they  are  as- 
sembled so  as  to  produce  a  new  and 
useful  result;  the  same  bang  true  of 
the  various  steps  entering  into  a  pat- 
ented process.  Fuion  Sulphur  Go.  v. 
Freeport  Texas  Co.  (D.  G.)  251  F.  634. 

A  new  combination  of  old  elementa 
amounts  to  invention  where  it  produces 
a  new  and  useful  result,  although  each 
old  element  may  have  been  suggestive 
of  the  use  which  could  b«  made  of  it  in 
the  new.  In  re  Heath,  45  App.  D.  C. 
370. 

That  a  new  combination  involves  the 
use  of  some  elements,  tbe  subject-matter 
of  previous  inventions  by  others,  does 
not  in  and  of  itself  destroy  the  patent- 
ability of  The  combination,  provided 
the  new  combination  is  productive  of  a 
diBlerent  result  in  the  combined  ele- 
ments from  that  given  by  tbe  separate 
parts.  In  re  Willard,  45  App.  D.  G. 
549. 

No  new  result  is  obtained  by  a  can 
opener  because  it  has  a  longer  cut  than 
one  already  patented,  where  tbe  latter 
cuts  more  rapidly,  as  the  entire  opera- 
tion of  opening  a  can  may  be  effected 
as  quickly  by  one  as  the  other.  In  re 
Minor,  45  App.  D.  C.  553. 

It  involves  invention  to  provide  in 
the  upper  end  of  a  stocking  buttonholes 
with  selvage  edges,  in  addition  to  the 
old  buttonhole  stitching,  for  the  pnr- 
pose  of  reinforcing  the  edg«s  of  the  but- 
tonhole. In  re  Handscbuck.  46  App. 
D.  C.  155. 

32.  Applioallaa  t*  ■•<«  ■sw^.^ee 
Hansen  v.  SUck  (0.  C.  A.)  230  F.  627 ; 
Motion  Picture  Patenta  Co.  v.  Cale- 
huff  Supply  Co.  {C.  0.  A.)  261  F.  598; 
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Corrugated  Paper  Patents  Co.  y.  Paper 
Working  Mach.  Go.  of  New  York  (D. 
C.)  237  F.  380. 

The  application  to  a  closed  car  of 
the  form  of  wind  shield  known  on 
open  cars  held  double  use.  Ranch  &. 
Lang  Carriage  Co.  v,  Hanlon,  233  T. 
673,  147  C.  C.  A.  481. 

It  is  usually  true  that  the  observa- 
tioo  and  the  imagination  of  the  in- 
ventor are  required  to  make  adapta- 
tion from  one  art  to  another.  Foster 
T.  T.  L.  Smith  Co.,  244  F.  946,  167 
C.  C.  A.  296. 

The  transfer  of  elastic  features  pre- 
yiously  used  in  drawers  or  overalls  to 
union  suits,  when  they  are  subjected 
to  different  strains  and  do  not  perform 
precisely  the  same  functions,  and  there- 
fore do  not  produce  the  same  result, 
may  constitute  patentable  invention. 
Globe  Knitting  Works  v.  Segal,  248  F. 
495,  160  C.  C.  A.  605,  reversing  de- 
cree (D.  C.)  239  F.  322. 

The  mere  fact  that  a  double  use  of 
an  existing  device  produces  cheapness 
or  a  better  result,  or  has  a  wider  range 
of  use  than  before  known,  does  not, 
of  itself,  bring  the  new  use  within  the 
domain  of  invention.  American  Graph- 
ophone  Co.  v.  Gimbel  Bros.  (D.  C.) 
234  P.  344. 

Changes  made  in  adapting  device  to 
ose  in  different  but  analogous  art,  al- 
though slight  in  themselves,  may  be 
substantial  when  they  substantially 
change  the  noethod  of  operation.  Rous- 
80  V.  City  Towel  Supply  Co.  (D.  O.) 
242  P.  665. 

^t  a  patentee  has  taken  an  idea 
from  a  prior  inventor  does  not  nec- 
*W4rily  negative  invention,  where  he 
*W8  adapted  it  to  perform  a  different 
function  in  a  nonanalogous  art.  Beck- 
with  Box  Toe  Co.  v.  Gowdy  (D.  C.)  244 
F.  805. 

33.  Completenessw— The  Sulman-Pic- 
■rd-Ballot  patent.  No.  835,120,  for  an 
unproved  process  for  oil  concentration 
P^  ores,  held  not  invalid  because  leav- 
es something  to  the  skill  of  persons 
applying  the  invention.  Minerals  Sepa- 
n»tion  V.  Hyde,  37  S.  Ct.  82,  242  U. 
«•  261,  61  L.  Ed.  286,  reversing  decree 
Hyde  V.  Minerals  Separation,  214  F. 
100,  130  C.  C.  A.  576. 

^  Mechanical  perfection  in  a  machine 
*•  not  necessary  to  sustain  invention, 
Provided  it  discloses  the  principles  up- 
^  which  it  may  be  practically  operat- 
J^'  Virginia-Carolina  Peanut  Picker 
J^P-  V.  Benthall  Mach.  Co.,  241  F.  89, 
J54  C.  C.  A."  89,  reversing  decree  Ben- 
,  ^^^  Mach.  Co.  v.  National  Mach.  Cor- 
Po^ition  (D.  O.)  222  F.  918. 

34.  Reduction  'to  practical  use  or 
^Pfration^ln  o^Roral'^-See  Marconi 
^ireless  Telegraph  Co.  of  America  v. 
"^  I'orest  Radio  Telephone  &  Tele- 
P'^Ph  Co.  (C.  C.  A.)  243  F.  560;  Bes- 
?x  ^'  Merrilat  Culvert  Core  Co.  (C.  C. 
^)  243  P.  611;  Individual  Drinking 
)?P  Co.  ▼.  PubHc  Service  Cup  Co. 
^^-  C.  A.)  250  F.  620;  United  States 


Metal  Cap  &  Seal  Oo.  y.  American 
Keyless  Kap  Corp.  (C.  C.  A.)  260  F. 
867;  Ruud  Mfg.  Co.  v.  Long-Landreth- 
Schneider  Co.  (C.  C.  A.)  260  F.  860; 
Jay  V.  Weinberg  (D.  C.)  250  F.  469. 

Commercial  success  of  a  patented 
article  cannot  aid  claims  of  the  patent 
which  are  clearly  lacking  in  invention. 
Keene  v.  New  Idea  Spreader  Co.,  231 
F.  701,  145  C.  C.  A.  587. 

The  extent  to  which,  a  patented  ar- 
ticle has  gone  into  use  is  an  unsafe  . 
criterion  of  invention  and  commercial 
success  alone  will  not  establish  -inven- 
tion. National  Mach.  Corp.  v.  Ben- 
thall Mach.  Co.,  241  F.  72,  154  C.  C.  A. 
72,  affirming  in  part  and  reversing  de- 
cree in  part  Benthall  Mach.  Co.  v.  Na- 
tional Mach.  Corp.  (D.  C.)  222  F.  918. 

Where  demand  for  clothing  made  ac- 
cording to  complainant's  patented  pro- 
cess resulted  from  extensive  adver- 
tising, such  demand  does  not  show 
utility  or  invention.  Cohn,  Rissman  & 
Co.  V.  Hickey-Freeman  Co.  (D.  C.) 
246  F.  256. 

35.  — -  What  con8tltute8.^>-See  Unit- 
ed Electric  Co.  v.  Creamery  Package 
Mfg.  Co.  (D.  C.)  236  F.  746;  Cohn, 
Rissman  &  Co.  v.  Hickey-Freeman  Co. 
(D.  C.)  246  F.  256. 

37.  Evidence  of  Invention— Presump- 
tions and  burden  of  p roof w— Granting 
of  patent  creates  presumption  of  pat- 
entable invention.  Corona  Chemical 
Co.  V.  Latimer  Chemical  Co.,  248  F. 
493,  160  C.  C.  A.  503,  reversing  decree 
(D.  C.)  240  F.  423;  Wonder  Mfg.  Co. 
V.  Block,  249  F.  748,  161  C.  C.  A.  658; 
Willamette  Iron  &  Steel  Works  v.  Co- 
lumbia Engineering  Works  (C.  C.  A.) 
252  F.  594;  Williamson  v.  Electric 
Service  Supplies  Co.  (D.  C.)  236  F. 
353;  Dalton  Adding  Mach.  Co.  v.  Rock- 
ford  MilUng  Mach.  Co.  (D.  C.)  253  F. 
187. 

The  decision  of  the  Patent  Office  in 
the  allowance  and  issue  of  a  patent 
creates  a  presumptive  right  only,  and 
upon  all  the  questions  involved  the  va- 
lidity of  the  patent  is  subject  to  exam- 
ination by  the  courts.  National  Mach. 
Corporation  v.  Benthall  Mach.  Co.,  241 
F.  72,  154  C.  C.  A.  72,  affirming  in  part 
and  reversing  decree  in  part  Benthal 
Mach.  Co.  V.  National  Mach.  Corpora- 
tion (D.  C.)  222  F.  018. 

Rule  that  patent  is  prima  facie  valid, 
and  that  burden  is  on  alleged  infringer 
to  show  invalidity,  held  inapplicable, 
where  patent  was  issued  inadvertently 
to  unsuccessful  party  to  interference 
proceeding.  Safe  Cabinet  Co.  v.  Globe- 
Wernicke  Co.,  242  F.  497,  155  C.  C.  A. 
273. 

The  printed  date  of  the  filing  of  the 
application  as  shown  on  the  officially 
printed  copy  of  the  patent  will  be  ac- 
cepted as  correct  in  the  absence  of  ob- 
jection. Lemley  v.  Dobson-Evans  Co., 
243  F.  391,  156  C.  C.  A.  171. 

When  success  of  patented  invention 
follows  long  history  of  failure,  it  puts 
upon  one  challenging  its  originality  bur- 

(1911) 


§  9430  PATi 

den  of  Blowing  tbat  buccpsb  arose  from 
some  cause  having  nothing  to  do  with 
difficultioB  of  ioveution.  Auto  Pneu- 
matic Action  Co.  V.  Kindler  &  Collina, 
247  P.  323,  ms  C.  C.  A.  417. 

The  presumptjoas  from  the  issuBDce 
ot  a  patent  and  the  conmieccial  succeaa 
of  the  patented  article  cannot  sustain 
the  ratpnt,  where  there  was  manifest 
equivalency  of  functions,  and  the  com- 
mercial succeaa  was  directly  attributa- 
ble to  the  unique  advertising  of  the  ar- 
ticle. Butier  Bros.  v.  Pratt  (C.  C.  A.) 
253  F.  054. 

A  patent  regularly  and  duly  issued  is 
evidence  of  invention,  and  patentability. 
Brown  Portable  Elevator  Co.  v.  Inter- 
ior Warehouse  Co.  (D.  0.)  234  F,  649, 

The  granting  of  a  patent  while  anoth- 
er application  for  an  iDventiun  for  the 
same  purpose  is  pending,  and  on  wbicb 
patent  was  issued,  is  virtually  a  deci- 
sion by  the  Patent  Office  that  the  in- 
ventions ate  patcntably  different.  Ri- 
ter-Conley  Mfg.  Co.  v.  Atlanta  Gaa- 
light  Co.  (D.  C.)  234  F.  81)6. 

Where  eitreine  importance  of  rais- 
inK  sulphur  from  great  deptbs  to  sur- 
face of  ground  was  widely  recognized 
prior  to  an  invention,  yet  the  inventor 
alone  acbieved  the  result,,  the  law  re- 
quires  that  whatever  question  may  ex- 
ist aa  to  the  patentability  of  his  improv- 
ed apparatus  and  process,  so  far  as 
coDsistent  with  reason,  should  be  re- 
solved in  favor  of  patentability.  Un- 
ion Sulphur  Co.  V.  Freeport  Teiaa  Co. 
p.  0.)  251  F.  634. 

A  patent  is  prima  facie  evidence  that 
the  grantee  was  the  inventor  of  the  de- 
vice with  the  exclusive  right  to  make, 
sell,  and  use  it.  Paul  v.  Collins  (Mich.) 
in-  N.  W.  400. 

Where  the  question  of  patentability  ie 
dose,  the  doubt  should  be  resolved  in 
favor  of  the  applicant.  In  re  Heath, 
4B  App.  D.  C.  370. 

Where  there  ia  doubt  aa  to  the  pat- 
entability of  an  invention,  it  will  be  re- 
solved in  favor  of  the  applicant  tor  a 
patent.  lu  re  Willard,  45  App.  D,  C. 
549. 

39.  State  of  iha  art^Prior  pat- 
ents, each  showing  parts  of  a  patented 
combination,  were  a  part  of  the  prior 
art,  to  be  considered  on  the  question  of 
invention.  Keene  v.  New  Idea  Spread- 
er Co.,  231  F.  701,  145  C.  C.  A.  587, 

All  elements  of  the  prior  art,  wheth- 
er embodied  in  one  or  more  structures, 
have  a  bearing  upon  the  question 
whether  there  ia  invention  in  the  de- 
vice of  a  patent.  Ft.  Pitt  Supply  Co. 
V.  Ireland  &,  Matthews  Mfg.  Co.,  232 
F.  871,  147  C.  C,  A.  65. 

Where  a  prior  patent  is  introduced, 
not  to  show  anticipation,  but  that  the 
Btep  in  advance  by  the  patent  in  suit 
was  not  sufficient  to  constitute  inven- 
tion, the  fact  may  be  considered  that 
the  device  of  the  earlier  patent  nev- 
er went  into  use.  Troy  Carriage  Sun- 
Bbade  Go.  v.  Kinsey  Mfg.  Co.,  247  F. 
672,  150  C.  G.  A.  574. 
(1913) 
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40. utility  tad  extmt  of  nso^ 

See  notes  43  and  53,  under  this  section. 

Great  commercial  success,  which  en- 
ables a  device  to  displace  existing  ap- 
pliances, is  evidence  of  invention,  and 
a  reason  for  a  broad  construction  of 
the  claims  of  a  patent.  Benjamin 
Electric  Mfg.  Co.  v.  Northwestern 
Electric  Equipment  Co.  (G.  C.  A.)  251 
F.  288. 

In  determining  whether  device  is  pat- 
entable or  not,  fact  that  it  has  gone  in- 
to general  use  may  be  considered. 
Meccano,  EJmited,  v,  Wagner  (D.  C.) 
234  F.  912,  reopening  auUiorized  in 
District  Court  Wagner  v.  Mecanno,  235 
F.  890,  149  C.  C.  A.  202. 

In  doubtful  cases  the  success  of  a  dc- 


either 


part  of  a  system,  or  tbe  tact  that  a 
separate  related  art  has  been  stitnu- 
lated  by  the  use  of  the  invention,  may 
be  considered  in  determining  patenta- 
bility. Alvey- Ferguson  Co.  v.  Peter 
ScboenhofeD  Brewing  Co.  (D.  G.)  245 
F.  762. 

41.  Weight  ami  suffldaMy  In  leneral. 
—See  Elliott  Co.  v.  Lngonda  Mfg.  Co. 
(C.  C.  A.)  230  F.  604:  Elliott  Co.  v. 
Robertson  (C.  C.  A.)  230  F.  614;  Lew- 
is'y.  Parsons  Non-Skid  Co.  (C.  C.  A.l 
230  F.  637. 

The  question  whether  ■  patent  in- 
volves invention  is  one  of  foct,  to  be 
answered  in  the  light  of  all  pertinent 
considerations,  including  the  prior  art- 
Zimmerman  T.  Advance  Machinery  Co., 
232  F.  868.  147  C.  C.  A.  60. 

Tbe  question  of  invention  ia  at  the 
last  one  of  fact.  Ft.  Pitt  Supply  Co. 
V.  Ireland  &  Matthews  Mfg.  Co..  232 
F.  STl,  147  C.  C.  A-  65. 

A  change  of  mecbanism  from  one 
position  to  another,  whereby  a  problem 
is  solved  and  new  and  useful  reBults 
are  obtained,  is  an  indication  of  inven- 
tion. Eclipse  Mach.  Co.  v.  Harley-Da- 
vidson  Motor  Co.  (C.  C.  A.)  252  F.  805. 

42.  -^^  Raduetloa  to  praotieal  uaoor 
operatlDa.>vnie  transformation  ot  a 
laboratory  experiment  into  a  snccess- 
tul  and  useful  mechanical  device  ia  evi- 
dence of  invention.  Marconi  Wireless 
Telegraph  Co.  of  America  v.  De  For- 
est Radio  Telephone  &  Telegraph  Co.. 
243  F.  560,  156  C.  C.  A.  258.  affirm- 
ing decree  <D.  C.)   236  F.  942. 

43. Utility  and  extent  of  tea,— 

See  notes  40  end  53,  under  this   eec- 

Commercjat  success  is  nut  persuasive 
evidence  of  invention  as  to  a  claim  cov- 
ering only  one  part  of  the  patented 
device,  not  shown  to  have  contributed 
to  such  success.  De  Mayo  Coaling  Co. 
V.  Mirlieuer  Stowage  Co.,  231  F.  736. 
146  C.  C.  A.  20,  reversing  decree  (D. 
C.)  227  F.  895, 

That  a  machine  haa  gone  into  exten- 
sive use  is  an  unsafe  criterion  by 
which  to  determine  patentable  Inven- 
tion. Apple  V.  American  Shoe  Machin- 
ery &  Tool  Co.,  232  F.  603,  140  C,  C. 
A.  561. 
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Effect  of  commercial  saccess  as  en- 
dencc  'of  invention  considered.  John- 
son V.  Lambert,  234  F.  886,  148  C.  C. 
A.  484. 

While  a  summation  of  merits  in  a 
patented  device  does  not  constitute  in- 
vention, they  are  to  be  considered,  and, 
when  present  in  a  marked  degree,  may 
give  such  utility  as  to  amount  to  in- 
vention. Neill  V.  Kinney,  239  F.  309, 
352  C.  C.  A.  297. 

Farorable  public  reception  of  a  pat- 
ented  device  is  not  important,  where 
hck  of  invention  is  plain.    Package  Ma- 
cWnery  Co.  v.  Johnson  Automatic  Seal- 
er Co.,  246  F.  598,  158  C.  C.  A.  568. 

U'hcre  the  question  of  invention  is 
<*iose.  as  it  usually  is  when  the  thing 
done  is  simple,  the  thing  achieved,  iti^ 
recoil  it  ion  by  the  art,  and  the  demand 
for  it  by  those  who  use  it,  are  matters 
properly  to  be  put  in  the  scale  and 
weiffh  in  favor  of  invention.  Globe 
Knittingr  Works  v.  Segal.  248  F.  495, 
160  C-  C  A.  505,  reversing  decree  (D. 
C.)  239  F.  322. 

The  fact  alone  that  a  patented  ar- 
ticle has  been  commercially  successful 
is  an  unsafe  test  of  invention.  Nation- 
al Sweeper  Co.  v.  Bissell  Carpet  Sweep- 
er Co.,  249  F.  196,  161  C.  C.  A.  2:32. 
affirming  decree  (D.  C.)  242  F.  947. 

Commercial  success  is  never  a  safe 
criterion  of  invention,  except  in  cases 
of  doubtful  validity  of  the  patent 
Huebner-Toledo  Breweiries  Co.  v.  Math- 
ews Oravity  Carrier  Co.  (C.  C.  A.)  253 
F.  435. 

^  Difficulties  encountered  by  a  patentee 
in  attempting  to  introduce  his  patented 
device,  followed  by  its  later  commer- 
cial success,  are  persuasive  evidence  of 
invention.  Kawneer  Mfg.  Co.  v.  Toledo 
Plate  &  Window  Glass  Co.  (D.  C.)  232 
F.  362. 

Great  commercial  success  in  the  case 
ot  a  tool  largely  used,  together  with 
the  presumption  arising  from  the  grant 
y^  *  Patent,  are  sufficient  to  establish 
invention  in  case  of  doubt.  Union  Tool 
Co.  V.  Wilson  &  WUlard  Mfg.  Co.  (D. 
C)  237  F.  837. 

•♦I  ^  device  in  an   art  crowded 

^*"  a   multitude  of  similar  forms  se- 

^f^8    an,  immediate   and  notable   suc- 

CMs  that  in  itself  is  sufficient  evidence 

w  invention.    Luminous    Unit    Co.    v. 

*'^f^an-Sweet  Co.  (D.  C.)  249  F.  87G. 

here  commercial  success  may  be  ac- 

Wited  for  on  other  grounds,  and  the 

PJ^^^t  in  suit  plays  either  no  part  or 

iirferior  part  in  attaining  such  suc- 

^ss  n   QQurt  must  be  cautious  in  giv- 

ng  It  Weight  in  aid  of  the  patent,  or 

oroad  construction  of  its  claims.    S. 

^^«riiau  &  Co.  V.  George  Borgfcldt  & 

W^^*  C.)  254  F.  582. 
do  commercial  success  of  a  device 

,  **  not  constitute  satisfactory  evi- 
^?J^«  of  patentability,  it  will  be  con- 
sweted  in  doubtful  cases,  and  especial- 
ly ^Ul  evidence  be  considered  which  is 
w  the  effect  that  the  applicant's  in- 
vwition  BupplieB  a  real  need  which  no 


other  invention  having  the  same  pur- 
pose has  accomplished.  In  re  Willatd, 
45  App.  D.  C.  549. 

(B)  Tiovelty 

44.  Neoassity  for  novelty w— -See  Wright 
V.  Eight  Hour  Tobacco  Co.  (C.  C.  A.) 
252  F.  140. 

The  union  of  selected  elements  from 
various  sources  in  a  patented  structure 
may  be  an  improvement  upon  anything 
the  art  contains;  but  if,  in  combining 
them,  no  novel  idea  is  developed,  there 
is  no  patentable  invention,  however 
great  the  improvement  may  be.  Turner 
V.  Lauter  Piano  Co.,  248  F.  930,  161  C. 
C.  A.  48,  affirming  decree  (D.  C.)  236 
F.  252,  and  certiorari  denied  39  S.  Ct. 
7,  63  L.  Ed.  — . 

45.  Nature  of   patentable  novelty^— 

See  Railroad  Supply  Co.  v.  Elyria  Iron 
&  Steel  Co.,  37  S.  Ct,  502,  61  L.  Ed. 
1136;  National  Brake  &  Electric  Co. 
v.  Christensen  (C.  C.  A.)  229  F.  564; 
Safety  Car  Heating  &  Lighting  Co.  v. 
United  States  Light  &  Heating  Co.  (C. 
C.  A.)  229  F.  990;  Ruud  Mfg.  Co.  v. 
Beler  Water  Heater  Co.  (C.  C.  A.)  229 
F.  995;  Elliott  Co.  v.  Lagonda  Mfg. 
Co.  (C.  C.  A.)  230  F.  604;  American 
Brake  Shoe  &  Foundry  Co.  v.  United 
States  Brake  Shoe  Co.  (C.  C.  A.)  230 
F.  621;  Nationat  Malleable  Castings 
Co.  V.  T.  H.  Symington  Co.  (C.  C.  A.) 

230  F.  821 ;   Werk  V.  Parker  (C.  C.  A.) 

231  F.  121;  Goneral  Electric  Co.  v. 
Sundh  Electric  Co.  (C.  C.  A.)  231  F. 
725;  Automatic  Recording  Safe  Co.  v. 
Burns  Co.  (C.  C.  A.)  2.'^>1  F.  985 ;  F.  E. 
Ponseca  &  Co.  v.  Ruy  Suarez  &  Co. 
(C.  C.  A.)  232  F.  155 ;  Hauser  Awning 
Arm  Co.  v.  Anton  (C.  C.  A.)  233  F. 
262 ;  Keys  v.  Meyer  (C.  C.  A.)  234  F. 
94;  Autopiano  Co.  v.  Claviola  Co.  (C. 
C.  A.)  234  F.  314 ;  Rubes  v.  E.  J.  Wil- 
lis^Co.  (C.  C.  A.)  234  F.  341 ;  Decker 
v.^mith  (C.  C.  A.)  234  F.  646;  Orien- 
tal Tissue  Co.  v.  r>ouis  De  Jonge  &  Co. 
(C.  C.  A')  234  F.  895;  Porter  Safety 
Seal  Co.  V.  E.  J.  Brooks  &  Co.  (C.  C. 
A.)  235  F.  289 ;  Tompkins  v.  St.  Regis 
Paper  Co*  (C.  C.  A.)  236  P.  221 ;  Farm- 
ers* Handy  Wagon  Co.  v.  Beaver  Silo 
&  Box  Mfg.  Co.  (C.  C.  A.)  230  F.  731 ; 
Frey  v.  Marvel  Auto  Supply  Co.  (C. 
C.  A.)  236  F.  916 ;  Fowler  Car  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  (C.  C.  A.)  237 
F.  202 ;  Adams  v.  Boston  Store  (C.  O. 
A.)  237  F.  371 ;  City  of  Minneapolis  v. 
Jewell  (C.  C.  A.)  238  F.  197;  Neill 
V.  Kinney  (C.  C.  A.)  239  F.  309 ;  Vacu- 
um Cleaner  Co.  v.  Innovation  Electric 
Co.  (C.  C.  A.)  239  F.  543 ;  Irelcss  Ice 
Box  V.  Mitchell  (C.  C.  A.)  240  F.  418 ; 
Irvinp-Pitt  Mfg.  Co.  v.  Trusscll  Mfg. 
Co.  (C.  C.  A.)  240  F.  730;  W.  F. 
Burns  Co.  v.  Automatic  Recording 
Safe  Co.  (C.  C.  A.)  241  F.  472 ;  Wm.  F. 
Goessing  Box  Co.  v.  Gumb  (C.  C.  A.) 
241  F.  674 ;  Safe-cabinet  Co.  v.  Globe- 
Wernicke  Co.  (C.  C.  A.)  242  F.  497; 
Track  Specialties  Co.  v.  Barnett  (C.  C. 
A.)  242  F.  633 ;   Lemley  v.  Dobson-Ev- 
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ana  Co.  (G.  C.  A.)  243  F.  3&1 ;  Cham- 
pioB  Sboe  Machinerj  Co.  v.  United  Shoe 
Machioery  Co.  <C.  O.  A.)  243  F.  683 ; 
StetBOD  Hoapital  of  Phi  lad  el  pb  is  v. 
Snook-Ropntgen  Mfg.  Co.  (C,  C.  A.)  245 
■  F.  654 ;  McCord  &  Co.  y.  Woods  (C.  C. 
A.)  249  F.  203 ;  BaUardvale  Springs  Co. 
V.  L'niUd  Metal  Seal  Co.  (C.  C.  A.)  253 
P.  432;  Seare,  Roebuck  &  Co.  t.  Pearce 
(C.  C.  A.)  253  F.  960 ;  Byerlej  t.  Bar- 
ber Asphalt  Paving  Co.  <D.  C.)  230  F. 
995;  Kellogg  Switchboard  &  Supply 
Co,  V,  Dean  Eleotric  Co.  (D.  C.)  231 
V.  190;  StQhlbrodt  Co.  v.  Pord  Motor 
Co.  (D.  C.)  233  F.  678;  United  Shoe 
Machinerj  Co.  t.  Fannington  Shoe  Mfg. 
Co.  (D.  C.)  235  F.  139;  Day  v.  Aabling- 
Ebright  Seed  Co.  (D.  C.)  235  F.  171 ; 
Pittsburgh  Iron  &  Steel  Foundrips  Co. 
V.  Seaman-Sleeth  Co.  (D.  C.)  236  F.  756 ; 
R.  E.  Dieti  Co.  t.  Burr  &  Starkweather 
Co.  (D.  C.)  236  F.  763 ;  Miner  v.  T.  H, 
Symington  Co.  (D.  C)  238  F.  806; 
Kintner  v.  Atlantic  Communication  Co. 
(D.  C.)  241  F.  851 ;  M.  S.  Wright  Co. 
V.  Bisaell  Carpet  Sweeper  Co.  (D.  C.) 
242  F.  950;  Beckwith  Boi  Toe  Co.  v. 
Gowdy  (U.  C.)  244  F.  805;  Minerals 
Separation,  Limited,  v.  Butte  &  Superi- 
or Mining  Co.  <D.  C.)  245  F.  677; 
George  D.  Mayo  Mach.  Co.  v.  Hemp- 
hill Mfg.  Co.  (D.  C.)  247  F.  536;  Scott 
&,  Williams,  Inc..  v.  Hemphill  Mfg.  Co. 
(D.  C.)  247  F.  640;  .S;oIian  Co.  v.  Cun- 
ningham Piano  Co.  (D.  C.)  251  F.  301. 

Novelty  is  not  negatived  by  a  prior 
accidental  production  of  the  same  thing, 
where  no  knowledge  of  the  means  of 
such  production  or  the  method  of  their 
employment  is  derived  by  any  one. 
Toch  V.  Zibcll  Damp  Resisting  Paint 
Co.,  233  F.  903.  148  C,  C.  A.  3,  affirm- 
ing decree  on  rclieflring  231  F.  711,  145 
C.  C.  A.  597. 

It  is  not  invention  to  apply  an  old 
force  through  known  instruments  used 
in  their  accustomed  manner  to  known 
objects  end  producing  known  effei^. 
Mattoawan  Mfg.  Co.  v.  Emmons  Bros. 
Co.  (C.  C,  A.)  253  F.  372. 

If  a  thing  is  old,  it  cannot  "be  made 
novel,  in  the  sense  of  the  patent  law, 
merely  because  used  in  new  surround- 
ings, that  do  not  affect  its  character  or 
mode  of  operation.  Robinson  v.  Tubu- 
lar Woven  Fabric  Co.  (D.  C.)  248  F. 
528. 

There  ia  nothing  patentably  novel  In 
the  invention  of  a  pavement  consisting 
of  a  layer  of  hydraulic  concrete  covered 
by  a  thin  layer  of  bituminous  cement, 
with  mineral  matter  embedded  therein. 
In  re  Scbutte,  44  App.  D.  C.  209. 

Claims  of  an  applicant  tor  an  enamel- 
ed iron  bathtub,  provided  with  an  inte- 
gral enameled  flat  rim  approximately 
rectangular  in  shape,  with  one  or  more 
of  the  edges  of  the  rim  continuing  down- 
wardly to  a  plane  near  tbc  bottom  of 
the  tub,  to  form  en  indosure  integral 
with  the  tub  and  adapting  the  integral 
rim  of  the  tub  to  be  tiled  into  the  floor 
and  walls  of  a  room,  held  not  to  be 
patentably  novel.  In  ro  Kohlcr,  47 
App.  D.  C.  373. 
(1914) 
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46.  ApplioatJM  of  MW  prlNotpift/— 
See  E!ibel  Process  Co.  y.  Bemington- 
Martin  Co.  (C.  C.  A.)  234  F.  624. 

47.  Use  of  new  oiaaiii  or  new  modt 
of  construction  or  oporation.  —  Sea 
American  Brake  Shoe  &  Foundry  Co. 
V.  United  States  Brake  Shoe  Co.  (C.  C. 
A.)  230  F.  621;  Guiterman  Bros.  v. 
Finch,  Van  Slyck  &,  McConville  (C.  C. 
A.)  246  F.  255;  Ritter  v.  Veneer  Ma- 
chinery Co.  (C.  C.  A.)  251  F.  610; 
Stnmpf  T.  A.  Schreiber  Brewing  Co. 
(D.  C.)  242  F.  72;  Berry  '.  Fuel  Econ- 
omy Engineering  Co.  (D.  C.)  248  F. 
736. 

A  new  method  cannot  be  predicated 
upon  directions  to  use  a  device  in  some 
particular  way,  which  requires  noth- 
ing beyond  skill  in  the  operator,  if 
the  result  and  method  of  accomplishing 
the  result  were  disclosed  in  the  earlier 
patent.  Iiinde  Air  Products  Co.  v, 
Morse  Dry  Dock  &  Repair  Co.  (D.  C.) 
239  F.  909. 

48.  Use  Of  material  or  dovlce  for 
now  purpoie  or  tunctloa.^^ee  Union 
Sulphur  Co,  V.  Freeport  Teiaa  Co. 
(D.  C.)  251  F.  634. 

There  is  nothing  inventive  in  carry- 
ing out  a  known  process  of  producing 
alnminum  nitride  in  another  inven- 
tor's furnace  for  the  treatment  of  iron 
ore,  or  in  reducing  aluminum  oxide  ic 
the  game  way  as  iron  oxide.  In  re 
Duncan,  46  App.  D,  C.  57. 

49.  New  comlHnktlon^-See  Genera* 
Electric  Co.  v.  Electric  ControUer  & 
Mfg.  Co.  (C.  C,  A.)  243  F.  188;  Dun- 
ham V.  Kelley-Koett  Mfg.  Co.  (C.  C. 
A.)  246  F.  845;  Aroerican  Valve  & 
Meter  Co.  v.  Fairbanks,  Morse  &  Co. 
(C.  C.  A.)  249  F.  234;  WUson  &  Wi!- 
lard  Mfg.  Co.  v.  Union  Tool  Co.  (C. 
C.  A.)  249  F.  720;  notes  30  and  31,  un- 
der this  section. 

Whenever  a  new  thought  of  real 
value  is  brought  into  combination  with. 
some  means  by  which  it  is  given  pbysi- 
cal  expression,  the  combination  is  pat- 
entable, although  the  means  may  by 
itself  show  limited  novelty,  or  even 
be  such  that  by  itself  it  would  not  be 
patentahle.  .^olian  Co.  v.  Cunningham 
Piano  Co.  (D.  C.)  251  F.  301. 

60.  ProdUDtion  et  new  or  Improved 
result^ProcesB  of  oil  concentration  of 
ores  under  Sut man- Pica rd- Ballot  pat- 
ent. No.  835,120,  held  a  new  and  pat- 
entable discovery.  Minerals  Separation 
T.  Hyde,  37  S.  Ct.  82,  242  U.  S.  281, 
81  L.  Ed.  280,  reversing  decree  Hyde 
V.  Minerals  Separation,  214  F.  100,  130 
C.  C.  A.  576. 

An  invention  achieves  a  new  resnlt 
where  a  function  which  bad  been  per- 
formed by  other  meons  was  perfonned' 
to  an  efficient  degree  by  an  association 
of  means  never  before  combined. 
American  Ball  Bearing  Co.  v.  Finch, 
239  F.  885,  153  O.  C.  A.  13. 

Whether  it  is  patentable  novelty  to 
change  the  old  parts  of  a  well-known 
machine   depends   on   whether   the    re- 
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(u\t  ig  new  or  merely  an  improvement. 
Mayer  v.  A.  &  H.  6.  Mutschler,  248  F. 
811, 161  C.  C.  A.  29,  reversing  decree 
Same  v.  Mutschuler    (D.    C.)    237    F. 
654,  and  writ  of  certiorari  denied  30 
S.  Ct  8,  63  L.  Ed.  — . 
In  considering  the  claims  of  a  first 
improver  upon  a  specific  device,  when 
asserted   against   third    persons,   it   is 
often    useful    to    inquire    whether   his 
^iuna  could  have  been  asserted  by  the 
iiDprover  against  the  inventor  and  pat- 
entee of  the  specific  device  upon  which 
^e  improvement  was  made.     Ballard- 
!»ie  Springs  Co.  v.  United  Metel  Seal 
Co.  (C.  C.  A.)  263  F.  432. 
^    '^pioneer    patent"    is    one    which 
"i^ets     an    old    or    plainly    recognized 
^iQt  by  an  entirely  new  method  of  ap- 
J'oach;   and  a  machine  patent,  to  b« 
Joa^    enough   to  cover  every   method 
be  ?^I^^oaching  a  desired  result,  must 
tj  5!^*>c  or  pioneer,  in  such  a  way  aa 
n^^^^nopolize,  not  only  the  particular 
eqn|Z^^<l.  but  any  method  making  use  of 
IlitcsK^^nts.     F.  N.  Burt  Co.  v.  W.  O. 
^^  &  Co.  (D.  O.)  251  F.  909. 

^\*    Knowledge      of     inventor.^-See 

y:s\!ts  IS,  65,  and  87,  under  this  sec- 
tion. 

Novelty  is  not  negatived  by  the  prior 
accidental  production  of  the  same  thing 
when  the  operator  does  not  recognize 
the  means  by  which  the  result  was  ac- 
complished and  no  knowledge  of  it  is 
derived  therefrom  by  any  one.  Byerley 
V.  Barber  Asphalt  Paving  Co.  (D.  C.) 
230  F.  995. 

The  fact  that  the  principle  of  opera- 
tion of  a  process  is  not  understood  does 
not  negative  patentability.  Minerals 
Separation  v.  Miami  Copper  Co.  (D. 
C.)  237  F.  609. 

52.  Evidence  of  novelty— In  gon^nil. 

—See  Elliott  Co.  v.  Lagonda  Mfg.  Co. 
(C.  C.  A.)  230  F.  604. 

Where  there  is  doubt  as  to  patent- 
able novelty,  the  immediate  commer- 
cial success  of  the  patented  machine 
in  an  old  art  should  resolve  the  doubt 
in  favor  of  the  patent  Eibel  Process 
Co.  V.  Remington-Martin  Co.,  234  F. 
624,  148  C.  C.  A.  390,  reversing  de- 
cree (D.  C.)  226  F.  766. 

In  approaching  the  consideration  of 
the  patentable  novelty  of  an  article 
of  wearing  apparel,  it  is  well,  in  a 
doubtful  case,  to  weigh  cautiously  the 
influence  of  commercial  utility.  Ep- 
stein V.  Dryfoos  (D.  C.)  229  F.  756. 

53. Utility  and  extent  of  use.^ 

See  notes  40  end  43,  under  this  section. 

In  doubtful  cases  the  success  of  a 
device  or  process,  either  alone  or  as 
a  part  of  a  system,  or  the  fact  that  a 
separate  related  art  has  been  stimu- 
lated by  the  use  of  the  invention,  may 
be  considered  in  determining  novelty. 
Alvey-Ferguson  Co.  v.  Peter  Schoen- 
hofen  Brewing  Co.  (D.  C.)  245  F.  762. 
Where  a  device  in  an  art  crowded 

with  a  multitude  of  similar  forms  ee- 


cures  an  immediate  and  notable  suc- 
cess that  in  itself  is  conclusive  evi- 
dence of  novelty.  Luminous  Unit  Co. 
V.  Freeman-Sweet  Co.  (D.  C.)  249  F. 
876. 

(C)  UtiUtp 

55.  Nature  and  necessity  of  patent- 
aMo  tttlllty.^-See  Gammons  v.  Caplain 
(C.  C.  A.)  229  F.  726;  Safety  Car 
Heating  &  Lighting  Co.  v.  United 
States  Light  &  Heating  Co.  (C.  C.  A.) 
229  F.  990;  Telescope  Cot  Bed  Co.  v. 
Gold  Medal  Camp  Furniture  Mfg.  Co. 
(C.  C.  A.)  229  F.  1002;  EUiott  Co.  v. 
Lagonda  Mfg.  Co.  (C.  C.  A.)  230  F. 
604;  American  Brake  Shoe  &  Foundry 
Co.  V.  United  States  Brake  Shoe  Co. 
(C.  C.  A.)  230  F.  621;  Terry  Steam 
Turbine  Co.  v.  B.  F.  Sturtevant  Co. 
(C.  C.  A.)  231  F.  162;  Louisville  Trust 
Co.  V.  Van  Kannel  Revolving  Door  Co. 
(C.  C.  A.)  231  F.  166;  Gear  v.  Fair- 
mount  Electric  &  Mfg.  Co.  (C.  C.  A.) 
231  F.  728;  Keuffel  &  Esser  Co.  v. 
Eugene  Dietzgen  Co.  (C.  C.  A.)  232 
F.  729;  Iowa  Washing  Mach.  Co.  v. 
Montgomery  Ward  &  Co.  (C.  C.  A.) 
234  F.  88;  F.  E.  Fonseca  &  Co.  v. 
Buy  Suarez  &  Co.  (C.  C.  A.)  232  F. 
155;  Autopiano  Co.  v.  Claviola  Co.  (C. 
C.  A.)  234  F.  314;  Decker  v.  Smith  (C. 
C.  A.)  234  F.  646;  Toledo  Plate  & 
Window  Glass  Co.  v.  Kawneer  Mfg. 
Co.  (C.  C.  A.)  237  F.  364;  W.  F. 
Bums  Co.  V.  Automatic  Recording  Safe 
Co.  (C.  C.  A.)  241  F.  472;  Corrugated 
Bar  Co.  v.  Trussed  Concrete  Steel  Co. 
(C.  C.  A.)  242  F.  9.33;  Fizzell  v.  Lourie 
Mfg.  Co.  (C.  C.  A.)  243  F.  567;  Ex- 
celsior  Steel  Furnace  Co.  v.  F.  Meyer 
&  Bro.  Co.  (C.  C.  A.)  244  F.  172; 
Byerley  v.  Barber  Asphalt  Paving  Co. 
(D.  C.)  230  F.  995;  Barber  v.  Otis 
Motor  Sales  Co.  (D.  C.)  231  F.  755; 
United  Shoe  Machinery  Co.  v.  Farm- 
ington  Shoe  Mfg.  Co.  (D.  C.)  205  F. 
139;  Oriental  Tissue  Co.  v.  Louis  De 
Jonge  &  Co.  (D.  C.)  235  F.  294;  R.  E. 
Dietz  Co.  V.  Burr  &  Starkweather  Co. 
(D.  C.)  236  F.  763;  Minerals  Separa- 
tion V.  Miami  Copper  Co.  (D.  C.)  237 
F.  609;  Union  Tool  Co.  v.  Wilson  & 
Willard  Mfg.  Co.  (D.  C.)  2.37  F.  837; 
Meurer  Stoel  Barrel  Co.  v.  National 
Enameling  &  Stamping  Co.  (D.  C.)  242 
F.  273. 

Patentable  utility  is  not  negatived  by 
fact  that  user  found  it  desirable  to  use* 
additional  apparatus  in  connection  with 
patented  invention.  Dunham  v.  Kelley- 
Koett  Mfg.  Co.,  246  F.  845,  159  C.  C. 
A.  147. 

An  electric  attachment  plug,  desig- 
nated as  '*midj?et,"  or  "dwarf,"  is  not 
patentable  because  it  is  small,  though 
its  compact  size  makes  it  more  con- 
venient than  larger  plugs.  Benjamin 
Electric  Mfg.  Co.  v.  Northwestern  Elec- 
tric Equipment  Co.  (C.  C.  A.)  251  F. 
288. 

An  invenfion  may  be  patentable  as 
possessing  utility  in  the  sense  of  the 
law,  though  an  improvement  may  be 
necessary  'to   its    commercial    success. 
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Union  Sulphur  Co.  v.  Freeport  Texas 
Co.  (D.  C.)  251  F.  634. 

The  test  of  operativeness  is  to  as- 
certain whether  the  patented  device 
does,  even  imperfectly,  perform  the 
things  claimed  for  it  in  the  methods 
described.  Dalton  Adding  Mach.  Co.  v. 
Rockford  Milling  Mach.  Co.  (D.  C.)  253 
F.  187. 

56.  Capacity  to  produce  results— See 

Munger  v.  Perlman  Rim  Corporation 
(D.  C.)  244  F.  799. 

Term  ^'useful,"  as  used  in  patent 
law,  when  applied  to  machine,  means 
that  machine  will  accomplish  its  pur- 
pose practically  when  applied  in  indus- 
try. Besser  v.  Merrilat  Culvert  Core 
Co.,  243  F.  611,  156  C.  C.  A.  309.  af- 
firming decree  Same  v.  Merillat  Culvert 
Core  Co.  (D.  C.)  226  F.  783. 

A  device  need  not  be  perfect  in  order 
to  escape  the  charge  of  inoperativeness, 
and  in  case  of  a  pioneer  patent  no  one 
can  expect  the  operative  character  of 
the  device  to  respond  to  the  highest 
test  of  perfection  in  the  art.  Hildreth 
V.  Mastoras  (D.  C.)  253  F.  68. 

A  decision  of  the  Commissioner,  re- 
jecting claims  of  an  application  for 
patent  for  a  heavier  than  air  flying 
machine  on  the  ground  of  inoperative- 
ness, afhrmed.  In  re  Mattullath,  46 
App.  D.  C.  143. 

58.  Evidence  of  utility.— See  EUiott 
Co.  V.  Lagonda  Mfg.  Co.  (C.  C.  A.) 
230  F.  604. 

When  the  device  commercially  accept- 
ed included  features  covered  by  claims 
not  in  suit  and  by  other  patents,  and 
the  claims  in  suit  rest  upon  minor 
structural  details,  there  is  little  rea- 
son to  attribute  the  commercial  suc- 
cess to  these  claims.  Winton  Motor 
Carriage  "Co.  v.  Lindsay  Auto  Parts  Co., 
239  F.  521,  152  C.  C.  A.  399. 

The  presumption  of  validity  of  a  pat- 
ent for  a  primary  invention,  covering  a 
machine  absolutely  new  in  the  art,  is 
much  stronger  than  in  the  ordinary 
case.  Dalton  Adding  Mach.  Co.  v. 
Rockford  Milling  Mach.  Co.  (D.  C.) 
253  F.  187. 

59.  —  Extent  of   use  in   general.— 

See  notes  40,  43,  and  53,  under  this 
section. 

60.  — -  Use        by        defendant.— As 

against  complainant  in  an  infringement 
suit,  the  presumption  of  utility  of  the 
machine  of  a  prior  patent  is  greatly 
strengthened  by  the  fact  that  com- 
plainant for  many  years  represented  it 
to  be  useful.  Dalton  Adding  Mach. 
Co.  V.  Rockford  Milling  Mach.  Co.  (D. 
C.)  253  F.  187. 

61.  —  Issuance  of  patent.— A  pat- 
ent held,  in  view  of  the  long  interference 
proceedings  and  the  subsequent  decision 
of  the  Court  of  Appeals  from  the  Dis- 
trict of  Columbia  wherein  it  was  decid- 
ed that  the  patent  was  basic,  to  afford 
prima  facie  proof  of  the  operativeness 
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and  utility  of  the  machine.  Hildreth  v. 
Mastoras  (D.  C.)  253  F.  68. 

(D)  Anticipation 

62.  Prior  knowledge  or  use— 'Nature 
and  extent  In  general^^-See  Hamilton 
Beach  Mfg.  Co.  v.  P.  A.  Geier  Co.  (C. 
C.  A.)  230  F.  430;  Coss  v.  Detroit 
Forging  Co.  (C.  C.  A.)  230  F.  455; 
James  Clark,  Jr.,  Electric  Co.  v.  United 
States  Electrical  Tool  Co.  (O.  C.  A.) 
245  F.  753;  Linde  Air  Products  Co.  v. 
Morse  Dry  Dock  &  Repair  Co.  (C.  C. 
A.)  246  F.  834;  United  States  Metal 
Cap  &  Seal  Co.  v.  American  Keyless 
Kap  Corporation  (C.  C.  A.)  250  F.  857; 
Willard  V.  Union  Tool  Co.  (C.  C.  A.) 
253  F.  48;  David  E.  Kennedy,  Inc.,  v. 
Beaver  Tile  &  Specialty  Co.  (D.  C.) 
232  F.  477;  Warren  Bros.  Co.  v.  Ev- 
ans (D.  C.)  234  F.  657;  Standard  As- 
phalt &  Rubber  Co.  v.  Barber  Asphalt 
Paving  Co.  (D.  C.)  240  F.  749;  Buf- 
falo Forge  Co.  v.  City  of  Buffalo  (D. 
C.)  246  F.  135. 

To  find  in  the  prior  art  each  element 
in  isolation  is  not  to  anticipate  the 
work  of  a  patentee,  who  by  inventive 
act  first  evolves  a  new  combination  of 
these  elements,  which  by  their  conjoined 
functions  produce  a  new  result.  Bar- 
ber V.  Otis  Motor  Sales  Co.,  240  F. 
723,  153  C.  C.  A.  521,  affirming  de- 
cree (D.  C.)  231  F.  755. 

A  patent  is  void  for  anticipation  if 
the  patented  machine  or  its  equivalent 
was  known  and  used  in  this  country  by 
a  single  person  prior  to  its  invention  or 
discovery  by  the  patentee.  Twentieth 
Century  Machinery  Co.  v.  Loew  Mfg. 
Co.,  243  F.  373,  156  C.  C.  A.  153. 

A  machine  in  prior  use,  though  not 
patented  or  described  in  printed  publica- 
tion nor  known  to  patentee,  was  a  part 
of  the  prior  art.  Jones  v.  Sykes  Metal 
Lath.  &  Roofing  Co.  (C.  C.  A.)  254 
F.  91. 

63.  —  Actual  construction  and  use. 

— See  Joseph  L#ay  Co.  v.  American 
Brush  &  Broom  Co.  (D.  C.)  248  F.  513. 

It  is  a  sufficient  reduction  to  prac- 
tice of  the  idea  of  rolls  for  cutting  ex- 
panded metal,  relative  to  anticipation 
of  patented  rolls,  that  they  were  work- 
ed only  by  hand,  being  intended  as  part 
of  a  machine  which  should  cut  and  ex- 
pand, and  the  expanding  part  not  being 
ready;  there  being  no  necessary  con- 
nection between  the  two  parts.  Jones 
V.  Sykes  Metal  Lath  &  Roofing  Co.  (C. 
O.  A.)   254  F.  91. 

"Where  a  patented  device  is  claimed  to 
be  anticipated  by  one  that  is  unpat- 
ented, it  must  be  proven  that  the  an- 
ticipating structure  was  capable  of 
practical  and  successful  use.  Mayer  v. 
Mutschler   (D.  C.)  237  F.  654. 

64.  —  Suggestions  from  other  de- 
vices or  persons.- In  an  interference 
involving  the  refinement  of  lubricating 
oil  by  improving  its  color  by  heating  it 
in  the  presence  of  aluminum  chloride, 
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disclosure  by  one  of  the  parties  of  a 
process  of  treating  gas  oil  in  the  same 
maoDer  that  lubricating  oils  had  been 
tmted  and  then  distilling  it  with  alu- 
minam  chloride,  holding  the  tempera- 
tore  of  the  still  as  low  as  possible  "to 
make  the  maximum  yield  of  gasoline/' 
is  DOt  a  disclosure  of  the  invention  of 
the  issue.  McAfee  v.  Gray,  47  App.  D. 
C.  237. 

65.  —  Aocidentai  or  unintentional 
produGtion.— See  notes  18,  51,  and  87, 
imder  this  section. 

To  invalidate  a  patent  by  prior  use, 
it  is  not  necessary '  that  the  one  who 
previously  made  use  of  the  same  proc- 
ess to  accomplish  the  same  result  un- 
derstood the  scientific  principle.  Toch 
▼.  Zibell  Damp  Resisting  Paint  Co.,  233 
P.  993,  148  C.  C.  A.  3,  affirming  decree 
on  rehearing  231  F.  711,  145  C.  C.  A. 
697. 

66.  Experiments  and  Incomplete 

iiventions.— See  Ruud  Mfg.  Co.  ▼. 
Long-Landreth- Schneider  Co.  (C.  C. 
A.)  250  F.  860. 

Where  defendant  in  an  infringement 
init  relied  on  the  defense  of  anticipa- 
tion, he  must  show  that  the  alleged 
prior  use  was  more  than  mere  experi- 
mentation. Featheredge  Rubber  Co.  v. 
imier  Rubber  Co.  (D.  C.)  250  F.  255. 

Claims  in  an  application  for  a  patent 
for  an  improvement  in  the  process  of 
road  construction  held  anticipated  by 
experiments  by  the  United  States  De- 
partment of  Agriculture,  taken  in  con- 
nection with  various  patents  cited.    In 

re  Travilla,  46  App.  D.  C.  36. 

B7. . —  Unsuccessful  and  abandoned 

devices.^An  alleged  anticipating  de- 
^e  which  has  been  in  practical  use 
for  years  without  change  in  the  prin- 
ciple of  operation,  although  other  parts 
of  the  machine  have  been  changed,  can- 
not be  deemed  an  abandoned  experi- 
Dient.  National  Mach.  Corporation  v. 
Benthall  Mach.  Co.,  241  F.  72,  154  C. 
C.  A.  72,  af&rming  in  part  and  revers- 
ing decree  in  part  Benthall  Mach.  Co. 
▼.  National  Mach.  Corporation  (D.  0.) 
222  F.  918. 

Relative  to -anticipation  of  patented 
machine,  mere  change  in  form  of  prior 
commercial  machine,  it  at  all  times  be- 
ing within  the  limits  of  the  claim  of 
the  patent,  would  not  interrupt  con- 
tinuity of  use  and  constitute  abandon- 
ment. Jones  V.  Sykes  Metal  Lath  & 
Roofing  Co.  (C.  C.  A.)  254  F.  91. 

Though  the  claims  of  an  earlier  pat- 
ent were  broad  enough  to  include  a  de- 
vice disclosed  by  a  later  patent,  the 
earlier  patent  is  not  deemed  to  have 
•nticipated  the  latter,  where  the  de- 
^ce  disclosed  by  it  was  impracticable 
•nd  was  never  commercially  successful. 
United  States  Metal  Cap  &  Seal  Co.  v. 
American  Keyless  Kap  Corporation  (D. 
C.)  250  F.  1024. 

^'  —  Concealed       Inventions.— If 

*jere  is  such  an  exception,  to  the  rule 


that 


no  patent  may  validly  issue  for 


anything  known  or  nsed  in  the  country 
before  its  invention  by  the  patentee, 
that,  if  an  inventor  conceals  or  sup- 
presses knowledge  of  the  invention,  his 
claim  is  subordinate  to  that  of  a  sub- 
sequent bona  fide  inventor  of  the  same 
device,  such  exception  must  be  confined 
within  narrow  bounds.  The  first  in- 
ventor must  have  determined  to  prac- 
tice his  invention  secretly,  and  his  ef- 
forts to  keep  the  invention  secret  must 
have  been  successful.  E.  W.  Bliss  Co. 
V.  Southern  Can  Co.  (D.  C.)  251  F. 
903. 

69.  —  Different  purpose  or  use^— 

See  Hitter  v.  Veneer  Machinery  Co. 
(C.  C.  A.)  251  F.  610. 

The  time  recorder  art  is  analogous 
to  the  fare  recorder  art.  Ohmer  Fare 
Register  Co.  v.  Ohmer,  238  F.  182,  151 
C.  C.  A.  258. 

A  device  not  designed  nor  used  to 
perform  the  function  of  a  patented  de- 
vice, but  found  in  a  remote  art,  where 
it  was  used  for  an  entirely  xlififerent 
purpose,  does  not  anticipate  or  limit 
the  scope  of  the  patent;  and  finger 
holes  in  mortise  locks  for  sliding  doors 
held  so  remote  in  purpose  and  func- 
tion as  not  to  anticipate  a  patent  for 
shipping  cases  for  bottled  goods  having 
protected  hand-holes  for  lifting  the  cas- 
es. Wm.  F.  Goessling  Box  Co.  v. 
Gumb,  241  F.  674,  154  C.  C.  A.  432. 

It  is  not  sufficient  to  constitute  an- 
ticipation of  a  patented  invention  that 
a  prior  device  might  with  some  change 
perform  the  same  functions  where  it 
was  not  designed  or  used  for  that  pur- 
pose. Johnston  v.  Tvedt  (D.  C.)  244 
F.  189. 

70.  Evidence  of  prior  knowledge  or 
use— Presumptions  and  burden  of  proof. 

— Where  the  date  of  use  of  an  alleged 
anticipating  device  is  shown  beyond 
doubt,  the  burden  rests  on  a  subse- 
quent patentee  to  carry  his  invention 
back  to  an  earlier  date,  and  for  that 
purpose  oral  testimony  alone  is  not 
sufficient.  National  Mach.  Corpora- 
tion V.  Benthall  Mach.  Co.,  241  F.  72, 
154  C.  C.  A.  72,  affirming  in  part  and 
reversing  decree  in  part  Benthall  Mach. 
Co.  V.  National  Mach.  Corporation  (D. 
C.)  222  F.  918. 

As  respects  an  anticipated  device, 
claimed  to  be  a  complete  anticipation 
of  a  patent  in  suit  and  depending  as 
to  its  existence  and  use  upon  oral 
testimony,  the  proof  must  be  clear,  sat- 
isfactory, and  beyond  reasonable  doubt. 
Twentieth  Century  Machinery  Co.  v. 
Loew  Mfg.  Co.,  243  F.  373,  156  C.  C. 
A.  153. 

To  avoid  ailticipation  by  a  foreign 
patent  of  prior  date,  where  anticipa- 
tion is  othprwisp  clear,  the  burden 
rests  on  the  American  patentee  to 
show,  beyond  a  reasonable  doubt,  that 
his  invention  was  made  before  such 
date.  American  Graphophone  Co.  v. 
Gimbel  Bros.  (D.  C.)  234  F.  344. 

One  relying  on  an  anticipating  device 
is  held  to  produce  a  strict  measure  of 
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proof,  E.  W.  BlUa  Co.  t.  Soothera 
Can  Co.  (D.  C.)  251  F.  903. 

Letters  patent  are  prima  facie  evi- 
dence tbat  the  invention  is  prior  to 
other  similar  iuveutionB  and  that  tbe 
patented  article  is  different  from  other 
aimiler  artit'Iea.  Seed  Filter  &  Mf^. 
Co.  V.  Stocking  (Sup.)  158  N.  T.  S. 
687.  172  App.  Dl».  728. 

The  burden  rests  on  the  defendant 
in  an  infringement  suit  to  establish  an- 
ticipation by  cogent  evidence  auch  as 
leaves  no  reasonable  doubt  in  the  mind 
of  the  court  Crone  v.  John  J.  Gibson 
Co.  (D.  C.)  237  F.  637;  A.  B.  Diek  Co. 
V.   Underwood  Typewriter  Co.  (D.  C.) 

246  F.  309;    Eddy  v.  Kramer  (D.  C.) 

247  F.  962. 

A  subsequent  producer  of  an  article 
already  produced  is  presumed  to  hav# 
knowleclee  of  the  state  of  tbe  prior  art, 
BB  well  as  publications  and  prior  pat- 
ents; but  in  considering  the  defense 
of  anticipation,  it  is  presumed  that  the 
patentee  was  the  first  inventor,  and 
defendant,  asserting  anticipation,,  has 
the  burden  of  proof.  Warren  Bros.  Co. 
y.  Evans  (D.  C.)  234  P.  657,  decree 
reversed  Esans  v.  Warren  Bros.  Co. 
(C.  C.  A.)  240  F.  696. 

71.  Admisslblltty  !■  ^tntnlj—A 

defendant  has  the  same  right  to  show 
the  time  of  conception  of  an  unpatent- 
ed anticipating  device  and  diligence  in 
reducing  it  to  practice,  as  complainant 
has  to  do  tbe  same  in  respect  to  the 
patented  device.  Twentieth  Century 
Machinery  Co.  v.  Loew  Mfg.  Co..  243 
F.  373,  1G6  C.  C.  A.  153. 

72.  ~—  Applioatlons  for  palenli.— 
Public  disclosure  or  publication,  to  be 
effective  as  sucb,  muat  be  a  revelation 
of  an  invention  so  publicly  disclosed  as 
to  raise  a  presumption  that  the  pub- 
lic would  ksow  of  it;  so,  where  an 
application  for  patent  is  filed  and  a 
division  o(  specifications  ordered,  the 
patent  being  issued  on  the  specifica- 
tions as  divided,  matter  contained  in 
the  original  specification  cannot  be 
deemed  disclosed,  for  only  the  file 
wrapper  would  indicate  its  existence; 
and.  though  a  patent  application  su*;- 
gested  a  device  later  invented  and  pat- 
ented by  another,  yet  where  no  patent 
therefor  was  granted,  and  no  such  de- 
vice constructed  or  brought  into  use, 
the  suggest  ton  in  the  application  does 
not  show  prior  invention.    Camp  Bros, 

.  &  Co.  V.  Portable  Wagon  Dump  & 
Elevator  Co,  (C.  C.  A.)  251  F,  603. 

73, Weight  and  suffldenoy.— See 

Toch  V.  Zibell  Kamp  Keaiating  Paint 
Co.  (C.  C.  A.)  233  F.  iHKi. 

Where  the  eiistence  of  an  anticipat- 
ing machine  is  shown  with  certainty, 
it  Is  necessary  for  the  patentee  to 
carry  tbe  date  of  his  invention  back 
to  a  prior  date  by  convincing  proofs, 
and  also  to  show  reasonable  diligence 
in  reduction  to  practice.  Twentieth 
Century  Machinery  Co.  v,  tioew  Mfg. 
Co,,  243  F.  373,  156  C.  C.  A.  103, 
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Written  ppoof  la  not  invariably  nec- 
essary to  estahlish  anticipation.  Crone 
V.  John  J,  Gibson  Co.,  247  F.  303.  160 

C.  C.  A.  13.  reveteins  decree  (L).  C.) 
237  F.  637. 

Evidence  held  to  show  that  defend- 
ant's assignor,  who  first  applied  fat 
patent  on  invention,  also  conceived  the 
invention  before  plaintiff,  and  was  the 
origins!  or  first  inventor.  Evans  v.  As- 
sociated Automatic  Sprinkler  Co.  (D. 
C.)  228  F,  1007. 

Every  inference  of  priority  may  be 
drawn  against  a  patent,  where  pateatee 
fails  to  answer  charge  of  another,  wbo 
showed  that  he  had,  before  issuance 
of  the  patent,  made  disclosures  to  the 
patentee  which  it  was  claimed  were 
taken  advantage  of  by  hint.  Union  Spe- 
cial Uach.  Co.  V.  Quaker  City  Flour 
Mills  Co.  (D.  C.)  236  F.  246, 

Evidence  held  sufficient  to  carry  back 
the  date  of  invention  of  a  patent  to  a 
time  before  issuance  of  an  alleged  an- 
ticipating patent.  Corrugated  Paper 
Patents  Co.  v.  Paper  Working  Uach. 
Co.  of  New  York  (D.  C.)  237  F.  380. 

A  patent  will  not  he  held  invalid  on 
the  ground  of  anticipation,  where  tit 
evidence  was  sufficient  only  to  raise  a 
doubt  as  to  whether  the  patentee'*  in- 
vention was  anticipated.  Shipmtn  v, 
Frank  (D.  Q.)  237  F.  395. 

The  uncorroborated  testimony  of  wit- 
nesses as  to  tbe  date  when  the;  saw 
alleged  anticipating  nrticlea  and  their 
description  held  insufficient  to  establixb 
anticipation.  Eddy  v.  Kramer  (D.  C.) 
247  F.  962. 

Memoranda  used  by  one  of  tbe  par- 
ties while  testitjing  in  his  own  bebnif, 
for  tbe  purpose  of  refreshing  his  mem- 
ory, do  not  have  the  effect  of  corrob- 
orating his  testimony,  within  the  mle 
that  the  uncorroborated  testimony  of  a 
party  to  an  interference  is  insufficient 
to  establish  priority  of  invention,  Mc- 
Afee V.  Gray.  47  App.  D.  C,  237. 

Evidence  held  to  show  no  definite 
prior  conception  of  the  invention  in- 
volved hy  the  junior  party  to  an  inter- 
ference.   MacConnell  v.  Wood,  47  App. 

D.  C.  424. 

74.  Prior    patents— In    gonoral. — See 

Barrett  Co.  v.  Ewing  (C.  C,  A,) 
242  F,  506;  Mdber  v.  School  Dist.  of 
Pittsbureh  (C.  C,  A.)  243  P.  106:  Gen- 
nert  v.  Burke  &  James  (C,  C.  A.)  243 
F.  891;  Butterkk  Pub.  Co.  v.  Peer- 
less Pattern  Co,  (C.  C.  A.l  244  F.  45b; 
Arnold-Creager  Co.  v.  Barkwiil  Brick 
Co.  (C.  C.  A.)  246  F.  441;  Packaee 
Machinery  Co.  v.  Johnson  Automatic 
Scaler  Co.  (0.  C.  A.)  246  P,  598;  Rit- 
er-Conley  Mfg.  Co.  v,  Atlanta  Gas- 
light Co.  (C.  C.  A.)  246  F,  840; 
Moore  v.  Saunders  (C.  C,  A.)  247  F. 
314;  Auto  Pneumatic  Action  Co.  v. 
Kindlcr  ft  Collins  (C.  C.  A.)  247  F. 
323:  Dicks  Press  Guard  Mfg,  Co,  r. 
American  Hardware  Corp.  (C.  C.  A.) 
247  F.  338;  Cutler  Mail  Chute  Co.  v. 
American  Mailing  Device  Corp.  (C,  C 
A.)  217  F.  508;    Miner  v.  T.  H.  Sjm- 
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iagton  Co.  (C.  C.  A.)  247  P.  515;  Troy 
Ctrriaie  Suoshade  Co.  v.  Kiuoe;  Mfg; 
Co,  (C.  0.  A.)  247  F.  872;  CentMl 
Cilifornia  CanuerlcB  Co.  *.  DucUe; 
Co.  (C.  C.  A.)  247  F.  790;  Chicago 
Towel  Co.  V.  Roasio  (0.  C.  A.)  248  F. 
683;  PtinetTille  Citrus  Aas'n  v.  Steb- 
\tr  (0.  C.  A.)  248  F.  916;  F.  B.  Zieg 
Mfg.  Co.  V.  RuaseU  Grader  Mfg.  Co. 
IC.  C.  A.)  249  F.  56;  General  Electric 
Co.  T.  Cooper  Hewitt  Electric  Co.  (C. 
C.  A.)  249  F.  69;  National  Sweei»er 
Co.  T.  Biaeell  Carpet  Sweeper  Co. 
iC.  C.  A.)  249  F.  196;  M.  S.  Wright 
Co.  V.  Biaaell  Carpet  Sweeper  Co.  (C. 
C.  A.>  249  F.  199;  McCord  4  Co.  v. 
Woods  (C.  C.  A.)  249  F.  203;  Weat 
Couft  RooGng  &  Mfg.  Co.  v.  Elaborat- 
ed Ready  Roofing  Co.  (C.  C.  A.)  249 
-F.  221;  American  Goggle  Go.  v.  Mal- 
rom  (C.  C.  A.)  249  F.  240;  Wonder 
Mfe.  Co.  V.  Block  (C.  C.  A.t  249  F. 
74S;  Bitter  t.  Veneer  Machinery  Co. 
|C.  C.  A.)  251  F.  610;  Wolf.  Saycr 
&  Heller,  Inc.  v.  U.  S.  Slicing  Mach. 
Co.  (C.  C.  A.)  251  F.  626;  Bonita  Mfg. 
Co.  y.  Blackburn  (C.  C.  A.)  251  F.  800; 
Linde  Air  Products  Co.  y.  Morse  Dry 
Dock  4  Repair  Co.  (D,  C.)  239  F.  909; 
B»rber  y.  Reo  Motor  Car  Sales  Co. 
(D.  C.)  245  F,  938;  A.  B.  Dick  Co.  v. 
Underwood  Typewriter  Co.  (D.  C.)  246 
F.  309:  One-Piece  Bifocal  Lens  Co. 
T.  Eisight  Co.  (D.  C.)  246  P.  450; 
Lyon  Non-Sfcid  Co.  Y.  Edward  V.  Hart- 
ford, Inc.  (D.  C.)  247  F.  524;  Shrau- 
ger  &  Johnson  t.  Phillip  Bernard  Co. 
(D.  C.)  247  F.  547:  Davey  Tree  Ex- 
pert Co.  T.  Van  Billiard  (D.  C.)  248 
P.  718;  EdmandB  v.  Perlman  (D,  C.) 
248  F.  T31 ;  Blackburn  t.  Bonita  Mfg. 
Co.  (D.  C.)  248  F.  743:  United  Statea 
Slicing  Mach.  Co.  v.  Wolf,  Sayer  & 
Heller  (D.  C.)  249  F.  245;  United 
Slates  Metal  Cap  &  Seal  Co.  v.  Ameri- 
can KeylcBS  Kap  Corporation  <D.  C.) 
250  F.  1024;  E.  W.  Blins  Co.  v.  South- 
ern Can  Co.   (D.  C.)  251  F.  903. 

A  patent  the  application  for  which 
was  filed  prior  to  that  fur  the  patent 
in  suit  ie  prima  facia  a  part  of  the 
prior  art,  and  may  be  considered  in  the 
iimitatiooa  it  impoaes  on  the  scope  of 
the  patent  in  suit.  Jackson  Cushion 
Spring  Co.  V.  Adler,  243  F.  386,  156 
C.  C.  A.  166. 

To  sustain  a  BUbsequent  patent,  there 
nust  be  something  dibtinctiyely  differ- 
ent from  that  covered  by  the  first  pat- 
ent, and  the  mere  function  of  a  pat- 
ented invention  cannot  be  made  the 
subject  of  a  separate  and  subsequent 
pstent.  Paramount  Hosiery  Form  Dry- 
ing Co.  T.  Moorhead  Knitting  Co.  (D. 
C.)  251  F.  S97. 

The  invention  of  a  method  of  man- 
ufacturing cork  articles,  consisting  of 
applying  a  binder  to  a  mass  of  pieces 
of  cork,  packing  the  masd  in  a  mold 
without  BUlistantial  densification  of  the 
cork,  and  then  heating  the  mass  while 
confined  in  the  mold,  but  which  method 
in  its  practical  operation  does  to  some 
(iteut  densify  the  cork  held  anticipated 
by  patents  calling  for  a  ilmilar  metbod 
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of  manufacturing  ci^rk  artielea.  In  M 
Bond.  44  App.  D.  C.  2S2. 

Claims  in  an  application  for  a  pat- 
ent for  an  improvement  in  water-mia- 
cible  otU  aa  a  vehicle  for  therapeutical 
agents,  which  show  that  the  object 
songht  WBB  not  a  solution  of  a  medicinal 
preparation  in  a  mineral  oil,  hut  a 
vehicle  which  would  carry  the  medicinal 
agent  to  a  moistened  surface  or  mucous 
membrane  to  be  treated,  were  held  to 
be  anticipated  by  a  patent  differing 
only  from  (hat  of  the  applicant  by 
reason  of  the  tact  that  the  patentee 
uaed  medicaments  insoluble  in  mineral 
oiU  while  the  applicant  used  medica- 
ments soluble  in  such  oils.  In  re  Pratt, 
44  App.  D.  C.  462. 

A  patent  speaka  aa  an  anticipation 
from  the  date  of  its  issue,  and  not 
from  the  date  of  the  application.  Ham- 
ilton Beach  Mfg.  Go.  v.  P.  A.  Geier 
Co.  (C.  C.  A.)  230  F.  430;  Camp 
Bros.  &  Co.  V.  Portable  Wagon  Dump 
&  Elevator  Co,  (C.  C.  A.)  251  Fed.  603. 

75.  Foreign  patenti^^ec  Dia- 
mond Patent  Co.  v.  Webster  Bros.  (C. 
C  A)  249  F.  155;  One-Piece  Bifocal 
Lens  Co.  v.  Bisight  Co.  (U.  C.)  24«  F. 
450. 

A  German  Gebrauchsmnster  held  a 
foreign  patent,  available  as  a  refer- 
ence to  anticipate  or  limit  a  later 
United  States  patent.  Safety  Gaa 
Lighter  Co.  v.  Fischer  Bros,  &  Cor- 
win  <D.  C.)  236  F.  955. 

Though  foreign  patents  were  not  is- 
sued more  thsn  two  years  before  plain- 
tiff's application,  so  as  to  constitute 
a  bar  under  this  section,  yet  where  the 
date  of  their  issuance  antedated  that 
of  plaintiff's  invention,  such  pa  touts 
were  properly  admitted  to  ahow  antici- 
pation or  prior  state  of  the  art.  Bar- 
ber V.  Reo  Motor  Car  Sales  Co.  (D.  C.) 
24B   F,   938. 

A  British  patent  ia  a  bar  to  the 
granting  of  a  patent  here  to  the  aame 
applicant  for  the  same  invention,  where 
the  application  for  the  British  patent 
was  a  provisional  one,  and  was  filed 
more  than  one  year  prior  to  the  date 
of  the  filing  of  the  application  here,  al- 
though the  subject-matter  of  the  in- 
vention for  which-  a  patent  is  claimed 
here  was  not  disclosed  by  such  pro- 
visional application,  but  was  only  dis- 
closed by  the  completed  specification 
of  the  British  patent,  filed  less  thnn 
one  year  before  the  filing  of  the  ap- 
plication in  this  country.  In  re  Bns- 
tian,  44  App,  D.  C.  425. 

7B.  — —  Suffldantiy  of  deMriptJon.— 
See  Cincinnati  Butchers'  Supply  Go.  v. 
Walker  Bin  Co.  (C,  C.  A.)  2:«1  F.  4.'i3: 
Byerley  v.  Barber  Asphalt  Paving  Co. 
(D.  C)  230  F.  995;  In  re  Vrecland,  46 
App.  D.  0.  451.  ' 

Prior  poteuts  are  part  of  the  prior 
art  only  hy  what  they  disclose  on  their 
face.  Frcy  v.  Marvel  Auto  Supply  Co,, 
236  F,  916,  150  C.  C.  A.  178, 

Though  the  claims  of  a  prior  patent 
were  broad  enough  to  include  a   later 
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deyicei  there  is  no  anticipation,  where 
the  disclosure  in  the  specification  is 
incapable  of  producing  the  result  of 
the  later  device.  United  SStates  Metal 
Cap  &  Seal  Go.  v.  American  Keyless 
Kap  Corporation  (C.  C.  A.)  250  F.  857. 

A  patent  and  the  drawings  therein, 
although  the  patent  may  be  void,  are 
"printed  publications,"  within  the 
meaning  of  the  patent  statute;  and  if 
they  sufficiently  describe  the  invention 
to  enable  a  skilled  mechanic  to  pro* 
duce  the  structure,  with  its  functions, 
without  exercise  of  the  inventive  facul- 
ty, such  structure  is  not  thereafter 
patentable.  American  Steel  Foundries 
V.  Bettendorf  Axle  Co.  (D.  O.)  245  F. 
571. 

Patent  law  requires  certainty  of  ex- 
pression and  mere  conjectural  allusion 
or  ambiguous  reference  to  subject- 
matter  of  later  patent  contained  in 
prior  will  not  overcome  validity  of 
later  one.  A.  B.  Dick  Co.  v.  Under- 
wood Typev/riter  Co.  CD.  C.)  246  F. 
309. 

To  constitute  an  anticipation  of  a 
patent  for  an  article  of  manufacture 
by  a  prior  patent  or  other  printed  pub- 
licatioh,  it  is  not  necessary  that  such 
publication  should  describe  the  pro- 
cess of  manufacture.  One-Piece  Bi- 
focal Lens  Co.  v.  Bisight  Co.  (D.  C.) 
246  F.  450. 

A  device  relating  to  couplings  for 
stay  wires  and  the  like,  with  particular 
reference  to  stays  used  in  connection 
with  aerial  wireless  towers,  which  are 
generally  insulated  from  the  earth,  one 
object  of  the  invention  being  to  pro- 
duce a  stay  connection  having  flexibil- 
ity, with  little  stretch,  held  to  be  an- 
ticipated, because  any  good  mechanic, 
by  referring  to  patents  cited,  could 
have  produced  the  same  result  as  the 
applicant.  In  re  Sunderland.  47  App. 
D.  C.  234. 

77.  Operation     and     effect.-^A 

patent  speaks  as' an  anticipation  from 
the  date  of  its  issue,  and  not  from 
the  date  of  filing  of  the  application. 
Hamilton  Beach  Mfg.  Co.  v.  P.  A. 
Geier  Co.,  230  F.  430,  144  O.  0.  A. 
572. 

Patents  issued  while  application  for 
the  patent  in  suit  was  pending  held  in 
the  prior  art,  where  priority  of  in- 
vention by  such  prior  patentees  was 
pleaded.  Farmers'  Handy  Wagon  Co. 
V.  Beaver  Silo  &  Box  Mfg.  Co.,  236  F. 
731.  150  C.  C.  A.  63,  reversing  decree 
(D.   C.)   219  F.   234. 

A  patent  is  not  a  part  of  the  prior 
art  as  relates  to  another  patent  to 
the  same  patentee,  issued  later,  but 
on  an  application  filed  before  the  first 
patent  issued.  Toledo  Plate  &  Win- 
dow Glass  Co.  V.  Kawneer  Mfg.  Co., 
237  F.  364,  150  C.  C.  A.  378,  affirm- 
ing judgment  Kawneer  Mfg.  Co.  v.  To- 
ledo Plate  &  Window  Glass  Co.  (D.  C.) 
232  F.  362. 

The  tost  to  be  applied  as  to  the  va- 
lidity of  a  patent  with  reference  to  an 
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earlier  patent  to  the  same  inventor  is 
a  comparison  of  the  scope  and  breadth 
of  the  claims  of  the  two  patents.  Kaw- 
neer Mfg.  Co.  V.  Toledo  Plate  &  Win- 
dow Glass  Co.  (D.  C.)  232  F.  362. 

A  patent  is  not  available  as  an  antic* 
ipation  of  another  patent  upon  the 
device  of  which  it  is  expressly  claimed 
to  be  an  improvement,  and  which,  al- 
though of  later  issue,  was  first  applied 
for.  Wolf  V.  National  Parlor  Suit  Co. 
(D.  C.)  244  F.  470. 

Patents  granted  subsequent  to  that 
of  complainant,  though  applications 
were  first  filed,  are  not  anticipatory, 
and  can  be  considered  only  to  prove 
prior  inventions.  Consolidated  Ry. 
Electric  Lighting  &  Equipment  Co.  v. 
United  States  Light  &  Heat  Corp.  (D. 
C.)  246  F.  127. 

The  machine  of  a  patent  relied  on 
as  an  anticipation  is  not  to  be  deemed 
inoperative,  if  it  can  be  made  to  work 
by  a  slight  alteration.  Dalton  Adding 
Mach.  Co.  V.  Rockford  Milling  Mach. 
Co.  (D.  C.)  253  F.  187. 

Claims  of  an  application  for  a  pat- 
ent for  a  method  of  producing  a  lower 
boiling  point  hydrocarbon  from  a  high- 
er boiling  point  hydrocarbon  in  a  re- 
tprt  operating  under  pressure  and  op- 
era tively  connected  with  a  condenser 
held  to  be  anticipated  by  a  prior  pat- 
ent.   In  re  Herber,  46  App.  D.  C.  524. 

78.  Prior  description  in  printed  pub- 
lloation— In  generals— See  Wright  ▼. 
Wisconsin  Lime  &  Cement  Co.  (C.  C. 
A.)  239  F.  534;  Thacher  v.  Inhabitants 
of  Town  of  Falmouth  (C.  C-  A.)  241 
F  869;  Williamson  v.  Electric  Serv- 
ice Supplies  Co.  (D.  C.)  236  F.  353; 
Snook-Roentgen  Mfg.  Co.  v.  Stetson 
Hospital  of  Philadelphia  (D.  C.)  237 
F.  204;  American  Steel  Foundries  v. 
Bettendorf  Axle  Co.  (D.  C.)  245  F. 
571. 

An  inventor's  own  publication  of  de- 
vice for  which  he  seeks  patent  more 
than  two  years  prior  to  application 
is  disclosure  within  this,  section,  and 
precludes  patenting  of  his  invention. 
Wagner  v.  Meccano,  Limited,  246  P. 
603,  158  C.  C.  A.  573,  affirming  in 
part  and  reversing  in  part  Meccano, 
Limited,  v.  Wagner  (D.  C.)  2M  F. 
912. 

79. Requisites   of   publlcationw— 

A  printed  publication,  effective  to  in- 
validate a  subsequent  patent  under 
this  section,  defined.  Thacher  v.  In- 
habitants of  Town  of  Falmouth  (D. 
C.)  235  F.  151. 

A  trade  catalogue  containing  a  cut 
of  an  article  is  not  such  a  publication 
as  will  anticipate  a  subsequent  pat- 
ent. Union  Tool  Co.  v.  Wilson  &  Wil- 
lard  Mfg.  Co.  (D.  C.)  237  F.  837. 

80.  — —  Sufficiency  of  descriptions- 
See  Filer  &  Stowell  Co.  v.  Diamond 
Iron  Works  (C.  C.  A.)  250  F.  454. 

A  device  is  "described  in  a  printed 
publication,"  within  this  section,  and 
therefore  not  patentable  as  a  new  in- 
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notioD.  where  it  is  ahown  In  tbe 
drawiDga  of  a  prior  patent.  Keene  t. 
N(W  Idea  Spreader  Co.,  231  F,  701, 
145  C.  0.  A.  587. 
For  prior  publlcationa  to  be  effectire, 
u  anticipator?,  the;  mast  Bubetantial- 
If  (nmiBb  such  details  as  are  necea- 
iirr  (or  the  practical  working  of  the 
inreDtiOD.  Linde  Air  Products  Co.  t. 
Msrse  Dry  Dock  &  Repair  Co.,  246 
F.  834.  159  C.  C.  A.  136.  affirming  de- 
me  (D.  C.)  239  F.  909. 
for  prior  publication  Co  invalidate 
I  patent,  invention  described  in  pub- 
Hntion  muat  be  ideutical  in  ftU  re- 
elects witb  that  nhoae  novelty  it  con- 
indicta,  and  same  idea  of  means  in 
•uue  stage  of  development  a  a  that 
tibodied  in  patent  must  be  commu- 
■itated  to  the  public.  Williamson  v. 
Etetric  Service  SuppUes  Co.  (D.  C.) 
.'Se  F.  353. 

A  notice  in  the  German  Patent  Blatt 
oi  the  granting  of  a  UebrauchsmuBter 
lield  not  such  a  description  in  a  print- 
ed publication  as  will,  under  thia  sec- 
tion, invalidate  a  later  United  States 
B«enl.  Safety  Gss  Lighter  Co.  v. 
Kscher  Bros.  A:  Corwin  (D.  C)  236 
f-955. 

A  prior  patent  for  a  machine,  al- 
lliODgh  the  machine  may  not  be  prac- 
licillj  operntive,  may  operate  as  a 
prior  publication,  which  will  invali- 
^le  n  subsequent  patent  to  another, 
ftiicii  embodies  the  aame  principle  in 
•0  optrative  machine.  Dolton  Add- 
ing Mach.  Co.  V.  Rockford  Milling 
HadL  Co.  (D.  C.)  253  F.  187. 

81.  tdentlty  of  Invention— In  sanaral. 

-See  National  Brake  &  IClcctric  Co.  v. 
Cbristensen  (C.  C.  A.)  229  F.  5G4;  Day- 
Ion  Engineering  Laboratories  Co.  v.  Sid- 
Dfy  B.  Bowman  Automobile  Co.  (C.  C. 
A)  229  P.  719 ;  Gammons  v.  Caplain 
(C.C..\-)  229  F.  726;  Miner  v.  T.  H. 
■Symingloo  Co.,  (CCA.)  229  F.  730 ; 
Ruud  Mtg.  Co.  V.  Beler  Water  Heater 
Co.  (CCA.)  229  F.  995;  Ward  Baking 
Co.  V.  Weber  Bros.  (CO.A.)  230  F.  142; 
Kenaicotl  Co.  v.  Holt  Ice  &  Cold  Stor- 
age Co.  (CCA.)  230  P.  157 ;  HamUton 
Be»cb  Mfg.  Co.  V.  P.  A.  Geier  Co.  <C. 
C.A.)  230  F.  430;  American  Brake 
Shoe  4  Foundry  Co.  v.  United  Slatea 
Brake  Shoe  Co.  (CCA.)  230  F.  621; 
>'ational  Malleable  Castings  Co.  v.  T. 
H.  Symington  Co.  (CCA.)  230  P.  821 ; 
Terry  Steam  Turbine  Co.  v.  B.  F,  Stur- 
tevant  Co.  (CCA.)  231  P.  1U2;  Louis- 
ville Trust  Co.  V.  Van  Eannel  Revolving 
DootCo.  {C.C.A.)231F.  ItiC;  Perlman 
T-  Standard  Welding  Co.  (CCA.)  231 
F.  734;  Burke  Electric  Co.  v.  Inde- 
pendent Pneumatic  Tool  Co,  (C.C.\.) 
232  F.  145;  Apple  v.  American  Shoe 
Machinery  &  Tool  Co.  (CCA.)  23-2  F, 
603;  Wbitaker  v.  Todd  (C.  C.A.)  232  F. 
fl4;  General  Electric  Co.  v.  Philadel- 
phia Electric  &  Mfg.  Co.  (CCA.)  232 
F.  722;  Zimmerman  v.  Advance  Mach- 
inery Co.  (CCA.)  232  F.  866;  General 
Electric  Co.  v.  Loco-Philips  Co.  (CC. 
8dpp.U.S.Comp.'19— 121 
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A.)  233  F.  96;  Hanger  Awning  Arm 
Co.  V.  Anton  (CCA.)  233  F.  262;  Rec- 
tigrsph  Co.  V.  Cameragraph  Co.  (C  0. 
A.)  233  F.  668;  Pabner  v.  Joseph  (CO. 
A.)  233  F.  1003;  American  Caramel  Co. 
V.  White  (CCA.)  234  F.  328;  Fowler 
&  Wolfe  Mfg.  Co.  v.  Richmond  Radia- 
tor Co.  (CCA.)  234  F.  635;  Decker  v. 
Smith  (CCA.)  234  F.  646;  Lederer  v. 
Garage    Equipment   Mfg.   Co.    (CCA.) 

235  F.  527;  Columbia  Grapbo|ihone 
Co.   r.   Searchlight   Horn  Co.    (CCA.) 

236  F.  135;  Watson  Fireproof  Window 
Co.  V.  Bierasch  &  Niedermeyer  Co.  (C 
CA.)  236  F.  346;  Farmers'  Handy 
Wagon  Co.  v.  Beaver  Silo  &  Box  Mfg. 
Co.  (CCA.)  236  P.  731 ;  Detroit  Iron 
4  Steel  Co.  v,  Carey  (CCA.)  236  F. 
824 ;  Akers  Steering  Gear  Co.  v.  Great 
Lakes  Engineering  Works  (CCA.)  237 
F.  359 ;  Toledo  Plate  &  Window  Glasa 
(5o.  V.  Eawneer  Mfg.  (3o.  (CCA.)  237 
F.  364;  City  of  Minneapolis  v.  Jewell 
(CCA.)  238  F.  197;  Reed  v.  Oopp 
Concrete  Machinery  Co.  (CCA.)  239 
F.  869;  Barber  v.  Otia  Motor  Sales 
Co.  (CCA.)  240  F.  723 ;  K.  N.  RoweU 
Co.  V,  William  Koehl  Co.  (CCA.)  2«) 
F.  963;  Waterloo  Cement  Macbinery 
Corporation  v.  Engel  (CCA.)  240  F. 
976;  'National  Mach.  Corporation  v. 
Bcnthall  Mach,  Co.  (CCA.)  241  F. 
72 ;  Snow  v.  Kellnr-T  bom  aeon  Co.  (C 
CA.)  241  P.  119;  Wm.  F.  Goeasling 
Box  Co.  V.  Gumb  (CCA.)  241  F.  674 ; 
Safe-Cabinet  Co.  v.  Globe- Wernicke  Co. 
(CCA.)  242  F.  497;  Track  Specialties 
Co.  V.  Bamett  (CCA.)  242  F.  633; 
Corrugated  Bar  Co.  v,  TrUBsed  Con- 
crete Steel  Co.  (CCA.)  242  F.  933; 
Fiziell  V.  Lourie  Mfg.  Co.  (CCA.)  248 
F.  667 ;  Champion  Shoe  Machinery  Co. 
V.  United  Shoe  Machinery  Co.  (CCA.) 
243  F.  583;  Miami  Copper  Co.  v.  Min- 
erals Separation  (CCA.)  244  F.  752; 
Westingbouse  Mach.  Co.  v.  C  &  U.  Coop- 
er Co.  (CCA.)  245  F.  463;  Stetson 
Hospitsl  ot  Philadelphia  v.  Snook-ito- 
entgen  Mfg.  Co.  (CCA.)  245  F.  654; 
Chain  Belt  Co.  v.  New  York  Scaffold- 
ing Co.  (CCA.)  245  i\  747  ;  General 
Manifold  &  Printing  Co.  v.  Simple  Ac- 
count Sales  Book  Co.  (CCA.)  1.'46  F. 
125;  Emboao  Sales  Co.  v.  Wood,  Na- 
Iban  &  Virkus  Co.  (CCA.)  247  F,  840; 
Camp  Bros.  &  Co.  v.  Portable  Wagon 
Dump  &  Elevator  Co.  (CCA.)  251  P. 
603 ;  Garton  Tov  Co.  v.  A.  Mecky  Co. 
(CCA.)  251  F.  629;  Perd  Messmer 
Mfg.  Co.  V.  Albert  Pick  ft  Co.  (CCA.) 
251  F.  894 ;  Seward  Trunk  &  Bag  Co. 
V.  Oaterweil  (CCA.)  252  P.  136 ;  Wil- 
Isrd  V.  Union  Tool  Co.  (CCA.)  253  P. 
48;  Taisman  v.  Deeure  (CCA.)  253 
F,  364 ;  Huebner-Toledo  Breweries  Co. 
v.  Mathews  Gravity  Carrirr  Co.  (CC. 
A.)  253  F.  435 ;  Luten  v.  Washburn  (C. 
CA.)  253  F.  950;  Sears,  Roebuck  &  Co. 
V.  Pearce  (CCA.)  253  F.  980:  Pag« 
Macb.  Co.  V.  Dow.  Jones  &  Co,  (B.C.) 
230  F.  164 ;  Waterloo  Cement  Machin- 
ery Corporation  v.  Engel  (D.C)  230 
F.  169;    Hiamau  v.  Visible  Milker  Co. 
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(D.C.)  231  F.  174:  Kellogg  Switchboard 
&  Supply  Co.  y.  Dean  Electric  Co.  (D, 
C.)  231  F.  194;  Laode  v.  Sternberg  (D. 
C.)  231  F.  201 ;  Barber  v.  Otla  Motor 
Sales  Co.  (D.C.)  231  F.  755;  Anchor 
Cap  ft  Closure  CorporatioD  v,  Pritch- 
ard  (D.C.)  232  F.  156 ;  Kawneer  Mfg. 
Co.  V.  Toledo  Plate  &  Window  Glaaa 
Co.  (D.C.)  232  F.  362;  Sherman  y.  H. 
P.  JIarinelli  (D.C.)  232  V.  730;  Singer 
y.  AiJIeripnn  DruggiBta'  Syndicate  (D. 
C.)  233  F.  2CB ;  Stahlbrodt  Co.  y.  Ford 
Motor  Co.  (D.  C.)  233  F.  678;  Seiber- 
ling  V.  Firestone  Tire  ft  Rubber  Co. 
(D.C.)  234  F.  370;  Otis  Elevator  Co. 
V.  Kaestner  &  Hecht  Co.  (D.C.)  234  F. 
926 ;  Vacuum  Cleaner  Co.  y.  Innoya- 
tion  Electric  C^.  (D.C.)  234  F.  S42; 
L'nited  Shoe  Machinery  Co.  y.  Farm- 
ington  Shoe  Mtg.  Co.  (D.C.)  235  F. 
138;  I^ycUMcConnell  Mfg.  Co.  y.  Gen- 
eral Automobile  Supply  Co.  (D.C.)  235 
F.  169;  Day  v.  Aabling-tlbright  Seed 
Co.  (D.C.)  235  F.  171;  Oriental  Tissue 
Co.  y.  Louis  De  Jooge  &  Cki.  (DC.)  235 
F.  294;  Isaacs  v.  Sussman  (D.  C.)  235 
P.  403;  Turner  v.  Lnuter  Piano  Co. 
(D.C.)  236  F.  252;  Skinner  v.  Campbell 
(D.C.)  2.36  F.  358  ;  Campbell  v.  Skinner 
(D.C.)  236  F.  35»;  Pittsburg  Iron  & 
Steel  Foundries  Co.  y.  Seaman -Sleeth 
Co.  (D.C.)  236  F.  756;  R.  E.  Dietz  Co. 
V.  Burr  &  Starkweather  Co.  (D.C.)  236 
F.  763;  Safety  Gaa  Lighter  Co.  v. 
Fischer  Bros,  ft  Corwin  (D.C.)  238  F, 
855;  (3orrugaled  Paper  Paients  Co.  v. 
I'nper  Working  Macb.  Co.  ot  New  York 
(D.C.)  237  F.  380;  Minerals  Separation 
y.  Miami  Copper  Co.  (D.C.)  237  P.  60fl ; 
Crone  v.  John  J.  Gibson  Co.  (D.C.)  237 
F.  637;  Mayer  y.  Mutschler  (D.C.) 
237  F.  654;  Union  Tool  Co.  v.  Wil- 
son ft  Willard  Mtg.  Co.  (D.C.)  237  F. 
837;    Wilson  t.  Union  Tool  Co.   (D.C.) 

237  F.  S47;  Manlon.Gaulin  Mfg.  Co. 
V.  Dairy  Machinery  &  Construction  Co. 
(D.C.)  238  F.  210;  Erie  Pump  ftK^uip- 
ment  Co.  v.  Wisconsin  Steel  Co.  (D.C.) 

238  F.  216;    Turner  y.   Deere-Webber 
■   BldK-  Co.  (D.C.)  238  F.  377;    Miner  v. 

T.  H.  Symington  Co.  (D.C.)  238  F. 
606;  Glolie  Knitting  Works  y.  Segal 
(D.C.)  239  F.  322;  Linde  Air  Products 
Co.  V.  Morae  Dry  Dock  &  Repair  Co. 
(D.C.)  239  F.  Otin ;  Standard  Asphalt 
ft  Rubber  Co.  v.  Barber  Auphalt  Paving 
Co.  (D.C.)  240  F.  749;  Luminous  Unit 
Co.  v.  R.  Williamaon  ft  Co.  (D.C.)  241 
F.  265 ;  Meurer  Steel  Barrel  Co.  v.  Na- 
tional Enameling  ft  Stamping  Co.  (D. 
C.)  242  F.  273;  Domestic  Vacuum 
Cleaner  Co.  y.  Bisselt  Carpet  Sweeper 
Co.  (D.C.)  242  F.  043;  Walter  S.  Kew- 
hnll  Co.  V.  Baltimore  ft  O.  K.  Co.  (D.C.) 
243  F.  615 ;  TiiTany  v.  I'aper  I'roduets 
Co.  (D.C.)  244  F.  17S;  Johnston  v. 
Tyedt  (D.C.)  244  F.  ISO;  Wolf  y.  Na- 
tional Parlor  Suit  Co.  (D.C.)  244  F. 
470 ;  Munger  y.  Perlmnn  Rim  Cor- 
poration (D.C.)  244  F.  709:  BCL-kwith 
Box  Toe  Co.  v.  Gowdy  (D.C.)  244  P. 
805;  Consolidated  Ky.  Electric  Light- 
ing ft  Equipment  C3o.  v.  United  States 
Light  ft  Heat  Corporation  (D.C.)  246  F. 
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127;  Buffalo  Forge  <>).  t.  aty  of  But 
falo  (D.C.)  246  F.  135;  Lutoinous  Unii 
Co.  T.  Freeman  Sireet  Co.  (D.  C.)  24! 
F.  S76;  Union  Sulphur  Co.  v.  Freepor 
Texas  Co.  (D.C.)  261  F.  634;  Para 
mount  Hosiery  Form  Drying  (3o.  t 
Moorhead  Knitting  Co.  (D.C.)  251  F 
807;  Weber  Electric  O.  v.  K  H.  Free 
man  Electric  Co.  (D.  C.)  253  F.  657. 

The  number  of  parts  into  which  ai 
object  is  diyided,  or  its  form,  may  b" 
deter m in ntive  o£  anticipation,  where  i 
given  Dumlwr  of  pieces  or  a  certaii 
form  is  essential  to  one  or  the  other  de 
vice.  United  States  Metallic  Packjnj 
Co.  V.  Hewitt  Co.,  236  F.  739,  150  C.  C 
A.  71,  reversing  decree  Same  y.  Hevrit' 
Supply  Co.  (D.C.)  220  P.  ITl. 

A  patent  for  a  mechanical  comtnna 
tion  is  not  anticipated  by  a  drawing  ii 
a  prior  patent  nhii^h  incidentally  ebowi 
a  similar  arrangement  of  parts,  whid 
is  not  essential  to  the  first  inventioi 
nor  designed  to  perform  the  funclioa  ii 
performs  in  the  se^-onil.    Id. 

That  words  preferred  by  patentee  t' 
define  bis  LnventioQ  apply  literally  ti 
Buotber's  device  suggests,  but  docs  noi 
prove,  infringcuieut,  and  there  must  hi 
substantial  identity  to  justify  that  con 
elusion.  Linde  Air  Products  Co.  v 
Morse  Dry  Dock  &  Repair  Co.,  246  F 
834,  159  C.  C.  A.  136,  affirming  decrei 
(D.C.)  230  F.  909. 

That  defendant's  machine  accom 
pliabcd  same  result  as  complaiuant'i 
patented  device  does  not  show  infringe 
ment,  where  there  was  variation  it 
means  used.  Stebler  y.  Porterville  (ht 
rus  Asan,  248  F.  027,  161  C.  C.  A.  45 

To  make  one  mechanical  device  th< 
equivalent  of  another,  so  as  to  estab 
lish  infringement,  it  must  appear  no 
only  that  it  produces  the  same  effect 
but  that  such  effect  ia  produced  sub 
stantially  by  the  same  mode  of  opera 
tion.  Wilson  ft  Willard  Mfg.  Co.  v 
Union  Tool  Co.,  249  F.  729.  161  C,  C 
A.  630,  reversing  decree  Union  Tool  Co 
v.  Wilson  &  Willard  Mfg.  Co.  (D.C! 
237  F.  837,  and  certiorari  denied  39  S 
Ct  6, 63  L.  Ed.  ^. 

A  rectangular  plate  for  use  in  con 
ucction  with  mechanical  building  to] 
outfit  held  not  patentable  being  tht 
same  as  one  sold  before  attempt  ti 
patent,  notwithstanding  slight  change 
Mecanno,  Limited,  v.  Wagner  (D.C] 
234  F.  912,  reopening  authorized  it 
District  Court  Wagner  v.  Meccano,  23; 
F.  800,  149  C.  C.  A.  202. 

Anticipation  is  not  avoided  by  tlu 
fact  that  in  the  course  of  the  maoufsc 
ture  of  the  patented  product  sometbinf 
is  formed  which  la  new  and  useful,  il 
the  patented  product,  when  finished,  li 
like  something  before  described.  On* 
Piece  Bifocal  Lens  Co.  v.  Bisight  Co 
(D.C.)  246  P.  450. 

A  patent  may  be  valid  as  a  rrferenci 
to  an  application,  although  it  only  cot- 
ers  curtain  features  ot  the  applicant'i 
iuventioa;      but     an     application     fn 


(1922) 


Ch.  1)  PAT 

tn  improTement  in  car-heating  appara- 
[US  held  Dot  anticipated  br  pateota  for 
aimilu  inventiona.  In  n  Gold,  4G  App. 
a  C.  2&4. 

Gaimi  io  an  applicatiOD  for  a  patent 
For  a  boilding  wall  constractcd  of  hoi- 
ktv  blocks  proTided  with  longitudinal 
botlow  spaces  or  voids  were  held  not  to 
be  anticipated  by  patents  tor  Tarious 
foTOiB  of  building  blocks,  b7  means  of 
Qoae  of  which  could  a  wall  of  any  de- 
rired  width  be  constructed,  where  the 
coids  and  weba  would  be  in  perfect 
ilinement.  as  disclosed  in  the  appii' 
:aiifB  invenUon.  In  re  Beatb,  45  App. 
\X  C.  370. 

Where  a  can  opener  is  not  so  devised 
u  to  automatically  keep  the  curved 
ilade  against  the  side  of  the  can,  but 
:be  operator  ma;  hare  to  turn  the  hab- 
ile outward  in  order  that  the  blade 
na;  fit  snugly  against  the  cylindrical 
nil  of  the  can.  It  has  no  advantage 
iver  the  patented  can-opening  devices 
ihown :  and  claims  for  a  can  opener, 
lie  distinctive  features  of  which  were 
I  curved  forward  cutting  edge  related 
lotb'in  construction  and  position  to  a 
)ivat  edi;e  or  Gied  aiis  of  revolution 
IS  deicribed,  and  a  spherically  shaped 
>lade  positioned  as  described  with  re- 
ition  to  the  pivot  e^Ige  or  Sxed  aiia  of 
t>vo1ulian,  were  held  anticipated  by  a 
rrencb  patent  for  a  can  opener.  In  re 
Minor,  45  App.  D.  C.  ^S. 

Where  an  application  for  an  improve- 
Dent  in  spring  hinges  was  rejected  on  a 
'eference  to  a  patent  on  a  furniture 
ister,  it  was  held  that  the  arts  were 
lot  related,  and  that  the  fact  that  the 
iQt''nt  was  10  years  old  when  the  hinge 
ipplication  was  filed  was  evidence  'of 
he  lack  of  adaptability  to  the  hinge 
irt  of  the  construction  shown  In  the 
latent.  In  re  Katienberger,  46  App. 
X  C.  539. 

S4.  —  iMproveMSiit  or  ohang*  In 
iperatlan  or  reault^^ee  Eaid  v.  Twohy 
Iros.  Co.  (C.  C.  A.)  230  F.  444;  Amer- 
can  Brake  Shoe  &  Foundry  Co.  v. 
Jnited  States  Brake  Shoe  Co.  (0.  C. 
1.1  230  F,  621. 

A  patent  for  a  device  which  is  an 
mpravement  on  that  of  a  prior  patent 
0  the  same  inventor,  to  adapt  it  to  a 
liferent  use,  is  not  invalid  because  it 
Deludes  the  prior  invention.  Otis  Ele- 
ttor  Co.  V.  Eaestner  &  Hecbt  Co.  (D. 
;.)  234  F.  926. 

S6.  Priority  of  aatlclpatlon  to  data  ol 
>ventlon^-See  Twentieth  Century  Ma- 
hinerj  Co.  v.  Loew  Mfg.  Co.,  243  P, 
i73,  156  C.  C.  A.  153. 

Whether  an  alleged  anticipating  pat- 
■nt  was  a  part  of  the  prior  art  de- 
•eDdH,  not  on  priority  of  invention,  bat 
in  whether  the  invention  of  the  later 
latent  was  made  prior  to  the  iaaue 
if  the  first  patent.  Miner  v.  T.  H. 
lymington  Co.,  229  F.  730,  144  C.  C. 
i.  140,  affirmlnf  decree  The  T.  H. 
Innington  Co.  t.  Miner  (D.  CJ  216 
M88. 
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The  date  «f  Invention  of  a  patented 
device  is  the  date  when  the  invention 
In  its  entirety,  aa  patented,  was  con- 
ceived.    De  Laski  &  Tbropp   Circular 

Woven  Tire  Co.  v.  United  States  Tire 
Co.,  235  F.  290,  149  G.  C.  A.  6,  affirm- 
ing decree  (D.  C.)  232  F.  884. 

A  patent  is  not  admiasible  in  evidence 
as  an  anticipation  of  another  patent, 
which,  although  later  tn  date  of  issue, 
covers  an  invention  showu  to  have  been 
made  before  the  issue  of  the  earlier 
patent  and  upon  an  application  filed 
several  montha  prior  thereto.  Wm.  F. 
Goessling  Box  Co.  v,  Gumb,  241  F. 
674.  154  C.  O.  A.  432. 

The  date  of  an  invention  of  a  pat- 
ented article  is  presumptively  the  filing 
date  of  the  application,  where  this 
ahows  clearly  the  thing  patented;  bnt 
the  patentee  may,  of  course,  show 
earlier  invention  date.  Camp  Bros,  ic 
Co.  V.  Portable  Wagou  Dump  &  Ele- 
vator Co.  (C.  C.  A.)  251  F.  603. 

A  patent  is  not  anticipated  by  a  pri- 
or patent,  where  the  patentee  carriea 
the  date  of  bia  invention  Ipeck  to  a 
time  prior  to  the  issuaoce  and  publica- 
tion of  the  alleged  anticipating  patenL 
Perlman  v.  Standard  Welding  Co.  (D. 
C.)  231  F.  453.  decree  affirmed  231  F. 
734,  146  C.  C.  A.  18. 

To  carry  back  the  date  of  invention 
of  B  pateotPii  combination  to  the  time 
of  a  prior  disclosure  by  the  patentee, 
all  of  the  elements  of  the  combination 
as  patented  tnust  have  been  present  in 
the  structure  then  disclosed.  De  Laski 
A  Tliropp  Circular  Woven  Tire  Co.  v. 
United  States  Tire  Co.  (D.  C.)  232  F. 
884,  decree  affirmed  (C.  C.  A.)  235  F. 
200. 

As  against  a  claim  of  anticipation  or 
an  infriiiKer,  the  effective  date  of  in- 
ventioD  of  a  device  first  made  and  pat- 
ented in  a  foreign  country  and  after- 
ward patented  in  the  United  States  la 
the  date  of  the  foreign  applicatioiL 
Jay  V,  Weinberg  (D.  C.)  250  F.  469. 

87.  Knowledga  by  Inventor  as  to  aa> 
tlclpatlan^-See  notes  18,  51  and  65,  un- 
der this  secttOD. 

A  patentee  is  chargeable  with  knowl- 
edge of  all  pre-existing  devices  which 
go  to  the  establishmeiit  of  the  prior 
art  that  may  pertain  in  any  degree  to 
his  device.  Brown  Portable  Elevator 
Co.  v.  Interior  Warehouse  Co.  (D.  C.) 
234  F.  849. 

(£!)  Abandonment 

88.  What  oonttltutM  abandoament  In 
ganeral.— See  Macbeth  Evans  Glass  Co. 
V.  General  Electric  Co.  (D.  C.)  231  F. 
183. 

That  complainant,  owner  of  two  pat- 
ents for  phonograph  horns,  asserted 
that  one  of  them  waa  first  in  field  and 
dominated  the  art.  does  not.  where  de- 
fendant in  no  wise  changed  its  position, 
operate  as  an  abandonment  of  rights 
under  second,  estopping  it  from  en- 
joining defendant's  infringement  there- 
(1923) 
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of.  Columbia  Graphopboue  Co.  t. 
Soarchlight  Horo  Co..  236  F.  135,  14S 
C.  C.  A,  345. 

Tbe  acquiescence  by  the  applicant  for 
a  patent  ia  the  citation  aeainat  bim 
of  references  by  the  eiaminer  preclude b 
bim  in  s  aubeeguent  iuit  from  carrying 
back  the  date  of  bia  inventioa  to  ante- 
date such  references.  Melber  y.  School 
DUt.  of  Pittsburgh,  243  F.  196,  156 
0.  C.  A.  62. 

90.  Delay  In  maklnn  applleatloR  for 
patABt. — Inventor  of  process  who  used 
it  in  secret  for  nearly  10  years,  placing 
product  on  public  sale,  cannot  there- 
after obtain  itatent  thereon.  Macbeth- 
Evana  Glass  Co.  v.  General  Electric 
Co.,  246  F.  695,  158  C.  C.  A.  651,  af- 
firming  decree  (D.  C.)  231  F.  183,  cer- 
tiorari denied  3S  S.  Ct.  316.  240  U.  8. 
659,  62  L.  FA.  023. 

Delay  ot  10  years  after  invention  be- 
fore applying  for  a  patent  for  a  process, 
during  which  time  it  was  held  and  used 
aa  a  secret  process  and  the  product 
Bold  in  the  market,  held  to  invalidnte 
patent  on  ground  of  abandonment,  un- 
der this  section.  Mncbeth-Evaos  Glass 
Co.  T.  General  Electric  Co.  (D.  C.)  231 
F.  1S3. 

The  prior  public  use  of  a  patented 
machloe  with  permUaion  of  the  inven- 
tor for  more  than  two  years  prior  to 
the  application  is  an  "obandonment"  in 
fact,  unless  shown  to  have  been  ex- 
perimental only.  Wendell  ¥.  Amcricail 
Laundry  Machinery  Co.  (D.  C.)  239  F. 
655. 

An  inventor,  who  makes  up  his  mind 
not  to  patent  his  invention,  ot  not  to 
patent  it  until  he  thinks  some  one  else 
is  about  to  invade  his  monopoly,  for- 
feits all  right  to  a  patent.  E.  W.  Bliss 
Co.  V.  Southern  Can  Co.  (D.  C.)  231  F. 
903. 

91.  Dtlay  In  pnis«cHtlng  or  rantwlno 
■ppjlcation.— AVbile.  if  the  continuity  of 
the  original  application  of  one  of  the 
parties  to  an  interference  ia  interrupt- 
ed by  abandonment,  he  cannot  success- 
fiilly  claim  constructive  reduction  to 
practice  as  ot  bis  original  filing  date, 
where  no  testimony  is  taken  on  the 
question  of  abandonment,  the  granting 
ol  a  renewal  by  the  Commissioner  will 
rebut  any  presumption  that  there  was 
an  abandonment,  and  under  such  cir- 
cumstniiccs  the  other  party  cannot  suc- 
cessfully contend  that  his  rival  is  not 
entitled  to  relntc  back  to  bis  originai 
filing  date.  Murphy  v.  Thompson,  46 
App,  D.  C.  5irt. 

94.  Evidence  of  abandonment.— The 
rule  that  abandonment  of  an  invenlion 
is  not  to  be  prpsiimed.  but  must  be 
clearly  proven,  applies  to  abandonment 
claimed  hi^^'iiuse  ot  proceefllngs  in  the 
Patent  Office.  Frey  v.  Marvel  Auto 
Supply  Co.,  236  F.  916,  150  C.  C.  A, 
ITS. 
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chine,  ita  abandonment  will  not  be  pre- 
■GSfd,  bet  mast  be  established  by  clear 
and  convindng  evidence.  Virgipia- 
Carolina  Peanut  Picker  Co.  v.  BenthaU 
Macb.  Co.,  241  F.  89,  154  C.  C.  A.  89, 
reverainfc  decree  BenthaU  Msch.  Co.  v. 
National  Mach.  Corporation  (D.  C.)  222 
F.  918. 


(P)  Prior  piillio  ii 


95.  What  constltntea  publlB  ua*— la 
gensral.— See  Toch  v,  Zibell  Danip  Re- 
sisting Paint  Co.  (C.  C.  A.)  231  F. 
711;  Burke  Electric  Co.  v.  Independ- 
ent Pneumatic  Tool  Co.  (C.  C.  A.)  232 
F.  145;  United  States  Expansion  Bolt 
Co.  V.  H.  G.  Kroncke  Bard  ware  Co. 
(C.  C.  A.)  234  F.  868;  De  Uski  & 
Thropp  Circular  Woven  Tire  Co,  v. 
United  Statea  Tire  Co.  (C.  C.  A.)  235 
F.   2'.H);    Guy  v.  Stein   (C.  G.  A.)   239 

F.  7^0;  Virginia- Carolina  Peanut  Pick- 
er Co.  V.  BenthaU  Mach.  Co.  (C.  C.  A.) 
241  F.  89;  Dcbnam  v.  BenthaU  Mach. 
Co.  (C.  C.  A.)  241  f.  103:  EiceUior 
Steel  FiirnEte  Co.  v.  P.  Meyer  &  Bro. 
Co.  (G.  C.  A.)  244  F.  172;  Hobbs  Pat- 
ent Co.  r.  Atlas  Specialty  Mfg.  Co. 
(C.  C.  A.)  24-1  F.  176;  WendeU  ». 
American  Laundry  Machinery  Co.  (C. 
C.  A.)  248  F.  60S;    Mayer  v,  A.  &  H. 

G.  MutHchler  (C.  C.  A.)  248  P.  911; 
l^igman  y.  Desure  (C.  C.  A.)  253  F. 
364;  De  Laski  &  Thropp  Circular 
Woven  Tire  Co.  v.  United  States  lire 
Co.  (D.  C.)  2.12  F.  884;  WiUiamson  v. 
Electric  Service  Supplies  Co.  {D.  C.) 
236  F.  353;  Lamaon  Co.  v.  Standard 
Store  Service  (D.  C.)  238  F.  201; 
WendeU  v.  American  Laundry  Machin- 
ery Co.  (D.  C.)  239  F.  555;  Eclipse 
Mach.  Co.  V.  Harley- Davidson  Motor 
Co.  (D.  C.)  244  I^  463;  Wagner  v. 
Mt.  Carroel  Iron  Works  (D.  C.)  244  F. 
818;  North  Americsn  Chemical  Co.  v, 
Deiter   (D.  C.)  252  P.  169. 

Delay  of  10  years  oftcr  invention  be- 
fore applying  for  a  patent  for  a  process. 
during  which  time  it  was  held  and  used 
as  a  secret  process  and  the  product 
sold  in  the  market,  held  to  invalidate 
patent,  on  ground  of  prior  public  nsc. 
under  this  section.  Macbeth -Evans 
Glass  Co.  V.  Gf'ueral  Electric  Co.  (D. 
C.)   231  P.  1.S3. 

Where    alleged    prior    use    macbinea 
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familiar  to  employes  using  them,  their 
use  waa  a  public  use  within  the  mean- 
ing of  the  patent  law,  although  they 
were  kept  secret  from  competitors. 
Mayer  v.  MutscWer  (D,  C.)  237  F. 
654. 

The  use  ot  ■  device  on  a  machine  in 
a  public  place  with  the  consent  of  the 
inventor  is  a  public  use.  althougb  no 
oharfe  waa  made  by  the  inventor  there- 
for. Le  Roy  v.  Nicholas  Power  Co.  (D. 
C.)  244  F.  955. 

96.  KnowledBe    or    iHinsent    of 

patenlaa.— The  prior  public  use  of  an 
invculiun  for   two  years   invalidates   a 
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\iter  pateDt,  even  though  tb«  patentee 
h>d  M  kDowIedge  of  tbe  wme.  Yir- 
pnia- Carolina  Peanut  Picker  Co.  v. 
Benthan  Maeh.  Co.,  241  F.  80.  154  C. 
C.  A.  S9,  rEversing  decree  Bentball 
Htch.  Co.  y.  National  Macli.  Corpora- 
lion  (D.  C.)  222  V.  918. 

n.  ^  Um  for  ttftt  purpowi—- Use 

of  an  iDTentiou  relating  to  mecbaiuHm 
of  ■  motorcfcle,  wbicb  was  necesaarilj 
pDblic,  but  which  wai  Dot  commercial, 
bat  solely  for  the  pacpose  of  experi- 
mentation, and  testiiig  ita  efficiency,  ia 
pot  Kuch  a  public  use  ai  will  invalidate 
1  patent  applied  for  more  than  two 
rears  thereafter.  Eclipae  Mach.  Co.  T. 
HirleT-DaridaoD  Motor  Co.  (C.  C.  A.) 
252  F.  8C6. 

Tbe  sale  of  the  product  of  a  machine 
■Fbich  ia  atill  being  eiperimented  with 
iDd  improved,  and  the  uae  of  which  ia 
kept  secret,  doea  not  take  the  machine 
onl  dE  tbe  eiperimental  atage,  so  aa  to 
Miiistilute  a  public  uae,  to  invalidate  a 
labwquent  patent  for  tbe  'completed 
micbine.  Mayer  v.  Hutschler  (D.  C.) 
ST  l\  654. 

Eiperimental  use  ia  never  "public 
OK,"  within  the  meaDuiE  of  the  atst- 
Dte,  if  conducted  in  good  faith  to  teat 
the  qualities  of  tbe  iuventioQ,  and  for 
10  other  purpose  not  naturally  ind- 
iental.  Union  Sulphur  Co.  v.  Freeport 
reus  Co.  (D.  C.)  251  F.  634. 

M.  What  conalltutaa  pubiio  aaJa^A 

Mntract  to  sell  articles  subsegnentl^ 
ita  tented,  aubject  to  approval  by  the 
lu^er  of  a  aample  to  be  submitted,  held 
lot  s  putting  "on  sale"  until  the  sam- 
)le  was  submitted  and  approved. 
Burke  Electric  Co.  v.  Independent 
Pneumatic  Tool  Co.,  232  F.  145,  146 
^.  C.  A.  33T,  judgment  affirmed  on  re- 
learing  |C.  C.  A.)  234  F.  93. 

Under  this  aection,  articles  for  which 
I  patent  is  sought  are.  when  ready  for 
lelireiy  to  auy  purchaser,  then  "on 
tale,"  though  tiot  where  orders  are 
lakea  only  for  future  delivery,  though 
llie  invention  be  complete.  Burke 
electric  Co.  V.  Independent  Fueumatic 
fool  Co.,  234  F.  93,  148  C.  C.  A.  109, 
iffirming  judgment  on  rehearing  'Jji'^  F. 
145,  146  C.  C.  A.  337. 

After  proof  of  tbe  sale  without  teser- 
ratiau  of  a  machine  for  actual  use 
nore  than  two  yea£s  before  application 
'or  a  patent  therefor,  evidence  aa  to 
■flielher  the  patentee  regarded  it  as  a 
Mmpleted  or  eiperimental  machine  ia 
atmaterial.  Monroe  v.  Bresee,  239  F. 
127.  15;;  C.  C.  A.  561. 

Ad  inventor's  sale  of  even  ooe  ez- 
wrimental  nachiae  ia  a  diacloeure  to 
be  pablic  of  the  invention,  which  is  a 
lefeDSe  to  an  action  for  infringement 
if  the  patent,  and.  though  inventor 
ranaf erred  by  formal  hill  of  sale  an 
iiperimental  machine,  merely  for  tlie 
lurpoBe  of  defeatiug  bia  creditors,  he 
annot,  where  a  patent  BubBequently  ia- 
lued  waa  questioned  on  tbe  ground  of 
)rior  use,  contend,  for  the  purpose  of 
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defeating  the  lighta  of  the  pnbUc,  that 
the  bill  of  aale  waa  la  reality  a  mort- 
gage. Mayer  v.  A.  dc  H.  O.  Uatacbler, 
248  F.  Oil,  161  C.  C.  A-  29,  reversing 
decree  Same  v.  Mutachuler  (D.  C.)  237 
F.  654,  and  writ  of  certiorari  denied 
39  S.  CL  8,  63  L.  EM.  — . 

100.  tdentity  of  iaventien.— See  Solm 
Waterproof  Glue  Co.  v.  Perkins  Glue 
Co.  IC-  C.  A.)  251  F.  34:  Ferd  Mesa- 
mer  Mfg.  Co.  v.  Albert  Pick  A  Co.  {C. 
C.  A.)  251  F.  894;  Paramount  Hosiery 
Form  Drying  Co.  v.  Moorhead  Knitting 
Co.  (D.  C.)  251  F.  897. 

tOi.  Priority  ud  coRtlmanoe  ol  ■*• 
•r  a«l«.— When  the  final  fee  is  not  paid 
within  six  months  after  allowance  of  a 
patent,  and  a  new  application  Is  filed 
tinder  Comp.  St,  1916,  |  9443,  the  two 
years'  prior  public  use  which  would  de' 
feat  the  patent  is  to  be  reckoned  from 
date  of  the  original  application.  De- 
troit Iron  A  Steel  Co,  v.  Carey.  236 
F.  024,  150  C.  C.  A.  186. 

That  a  divisional  application  for  a 
process  was  not  filed  until  more  than 
two  years  after  a  public  use  will  not 
invalidate  the  patent  issued  thereon, 
where  until  the  division  tbe  same 
claima  were  pending  in  the  original  ap- 
plication. Aurora  Mantle  &  Lamp  Co. 
V.  Kaufmann,  243  F.  911,  156  C.  C.  A. 
423. 

Under  this  section,  uae  by  others  of 
an  invention  prior  to  patenting  does 
not  invalidate  tbe  patent,  where  tbe 
time  did  not  exceed  two  years  prior  to 
the  application  and  the  patentee  was 
the  first  to  actually  make  the  invention. 
Tiffany  v.  Paper  Products  Co.  (C.  C. 
A.)  2,-i3  F.  053. 

Amendment  of  application  for  pat- 
ent, to  add  claims  within  scope  of  in- 
vention disclosed  in  original  applica- 
tion, related  back  to  time  of  filing  of 
original  application;  and  that  claima 
may  be  defeated  by  two  years'  prior 
public  uae.  such  use  must  have  extend- 
ed over  at  least  two  years  before  filing 
of  original  application.  Union  Sulphur 
Co.  V.  Freeport  Teiaa  (D.  C.)  251  F. 
634. 

103.  Oparatlon  and  effect.— Sre  Le 
Boy  V.  Nicholas  Power  Co,  (D.  C.)  244 
F,  955. 

A  patent  is  not  invalidated  by  the 
public  sale  and  use  of  the  patented  ar- 
ticle at  any  time  within  two  years  be- 
fore the  application  was  filed  unless 
abandonment  is  shown.  Friedley.Vos- 
bardt  Co.  v.  Retinnce  Metal  Spinning 
Co.  (D,  C.)  238  F,  800. 

104.  Evldsaea  of  use  or  sale— In  gen- 
eral.— Itulea  stated  governing  the  bur- 
den of  proof  on  the  issue  as  to  tbe  iu- 
vaiidity  of  a  patent,  for  prior  public 
use.  Wendell  v.  American  Laundry 
Machinery  Co.,  248  F.  COS,  100  C.  0. 
A.  598,  affirming  decree  (D.  C.)  239  F. 
555. 

Defendant,  who  admitted  Infringe- 
ment of  an  otherwise  valid  patent,  and 
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who  defended  on  grouDd  of  prior  pub- 
lic use,  had  burdeo  at  eetabliBhing  such 
use  be;oDd  reasonable  doubt.  Taigman 
V.  Desure  (C.  C.  A.)  253  F.  364. 

105.   Weight   and    *uinci«noy^— 

See  W.  W.  Sly  Mfg.  Co.  v.  Cenlral 
Iron  Worts  (C.  C.  A.)  246  F.  707; 
Taigman  v.  Deaure  (C.  C.  A.)  253  F. 
364;  Slip  Scarf  Co.  v.  Church,  Webb  & 
Close  (U.  C.)  232  F.  161. 

Proof  of  prior  public  use,  to  de- 
feat a  patent,  must  be  very  clear  and 
l>e;ond  a  reasonable  doubt;  but,  when 
such  public  use  is  clearly  shown,  the 
burden  ia  cast  upon  the  patentee  to 
eBtablish  the  fact  that  it  was  experi- 
mental. Guy  T.  Stein,  239  F.  720,  152 
C.  C.  A.  563. 

Evidence  held  suffident  to  show  the 
invallditj  of  a  patent,  for  prior  public 
use.  Weed  ell  v.  American  Laundry 
Machinery  Co.,  248  F.  608,  160  C,  C. 
A,  698,  affirming  decree  (D.  C.)  239  F. 
555. 

Patent  is  not  open  to  attack  be- 
cause invention  was  disclosed  in  patent 
Hubsequentl;  issued,  where  there  was 
DO  clear  showing  of  prior  use  of  de- 
vice last  patented.  Automatic  Pencil 
Sharpener  Co.  t.  Stewart  Mfg.  Co., 
240  F.  52,  161  C.  C.  A.  112. 

To  sustain  the  defense  of  prior  use 
In  a  suit  for  patent  infringement,  the 
proof  thereof  must  be  clear,  satisfac- 
tory, and  beyond  a  reasonable  doubt. 
Ferd  Measmer  Mfg.  Co.  v.  Albert  Pick 
&  Co.  <C.  C.  A.)  251  F.  894. 

Evidence  held  insufficient  to  show 
that  the  patentee  was  the  first  to  in- 
vent a  device  which  was  in  use  be- 
fore the  patent  was  granted.  Tiffany 
V.  Paper  Products  Co.  (C.  O.  A.)  253  F. 
053. 

In  determining  whether  a  patent  ia 
void  for  prior  use  for  more  than  two 
years  before  application,  where  it  is 
claimed  that  use  was  not  public,  but 
was  to  perfect  an  incomplete  inven- 
tion by  experiments,  patentee's  proof 
of  that  fact,  the  period  for  the  use 
having  been  established,  should  be  clear 
and  unequivocal.  Williamson  v.  Elec- 
tric Service  SuppUea  Co.  (D.  C.)  236 
F.  353. 

A  defense  of  a  prior  use,  when  intro- 
duced to  invalidate  an  existing  patent, 
must  be  established  by  the  most  con- 
vinang  evidence.  Friedley-Voshardt 
Co.  V.  Reliance  Metal  Spinning  Co.  (D. 
€.)  23S  F.  800. 

The  issuance  of  a  patent  gives  to 
the  patentee  the  prima  facie  right  to 
the  invention,  of  which  he  cannot  be 
deprived  on  the  ground  of  prior  pub- 
lic use  of  the  same  machine  by  others 
except  upon  clear  evidence.  Wendell 
V.  American  Laundry  Machinery  Co. 
<D.  C.)  230  F.  655. 

Where,  in  infringement  suit,  prior 
use  is  sought  to  be  established  by  oral 
testimony  only,  the  proof  sustaining 
It  must  be  clear,  satisfactory,  and  be- 
yond a  reasonable  doubt.  Inflexible 
Co.  V.  Mpgibow  (D.  C.)  251  F.  924. 
(1926) 
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lOB,  Original  Inventen  «nd  priority 
betwma  Inveator^-ln  general^^ee 
Detroit  Iron  &  Steel  Co.  v.  Carey  (C. 
C.  A.)  286  F.  924;  Gold  v.  Gold  (C. 
C.  A.)  237  F.  84;  Evans  v.  Associated 
Automatic  Sprinkler  Co.  (0.  C.  A.)  241 
F.  252;  Columbia  &  N.  R.  R.  Co.  v. 
Chandler  (C.  C.  A.)  241  F.  261;  Crone 
V.  John  J.  Gibson  Co.  (D.  C.)  237  F. 
637;  Pierce  v.  Bell  (D.  C.)  239  F.  549. 

Where  two  bona  fide  applications  for 
patents  are  pending  at  the  same  time, 
neither  is  prior  in  art  to  the  other; 
and  where  two  patents  for  the  same 
invention  have  been  issued  to  inde- 
pendent inventors,  the  rule  is  that  tbe 
dates  of  their  inventions  are  (1)  tbe 
dates  of  the  patents,  (2)  the  dates  of 
the  applications,  provided  tliey  suffi- 
ciently describe  the  invention,  end  (3) 
the  dates  of  actual  reduction  to  prac- 
tice. WiUard  V.  Union  Tool  Co,  (C. 
0.  A.)  253  F.  48. 

Tbe  party  to  an  Interference  involv- 
ing on  invention  relating  to  a  box  ele- 
vating and  dumping  machine,  who  was 
first  to  conceive  the  invention  and  was 
diligently  completing  it  when  tbe  oth- 
er party  entered  the  field,  held  en- 
titled to  an  award  of  priority.  Stev- 
enson V.  Parker,  46  App.  D.  C.  303. 

(08.  — —  Neoesalty  for  dlligeiHW^- 
See  Henry  v.  City  of  Los  Angelea  (D. 
C.)  230  F.  457. 

Evidence  held  not  to  show  that  a 
party  to  an  interference  deliberately 
concealed  his  invention  so  as  to  con- 
stitute lack  of  diligence.  Pierman  v. 
Chisholm,  44  App.  D.  G.  460. 


ity  of  invention  was  awarded  the  senior 
party  on  a  review  of  the  evidence  show- 
ing lack  of  diligence  on  part  of  the 
Junior  party.  Dutcher  v.  Jackson,  44 
App.  D.  C.  486. 

Diligence  in  a  particular  case  depends 
upon  special  facts  and  drcnm  stances 
attending  it,  Lorimer  v.  Brickson,  44 
App.  D.  C.  503. 

Where  tbe  junior  part;  to  an  inter- 
ference involving  the  invention  of  a 
chemical  fire  extinguisher  reduced  his 
Invention  to  practice  two  years  before 
be  filed  his  applicqfion,  during  which 
time  tbe  senior  parties  conceived  the 
Invention,  filed  their  applicatioa,  and 
commenced  manufacture,  and  he  did 
nothing  until  after  they  entered  the 
field,  the  senior  parties  were  entitled 
to  an  award  of  priority.  Dreckschmidt 
V.   Schaefer.  46  App.   D.  C.   205. 

If  the  proved  dates  of  conception, 
disclosure,  and  reduction  to  Practice  o( 
the  junior  party  to  an  Interference  are 
prior  to  the  date  of  disclosurp  alleged 
by  tbe  senior  party  In  his  preliminary 
statement,  there  is  no  burden  on  the 
junior  party  to  show  diligence  In  re- 
ducing to  practice.  Hompaon  v.  Stor- 
rie,  46  App.  D.  C.  SZL 
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I09.  What  MntltHtti  dlllflanM. 

'Where  an  iDTention  ia  reduced  to 
fracticc  by  an  opea  and  taotorioDa  teit 
iHer  prior  coDceptiou,  but  the  aeoior 
inTcotor  do«s  not  reduce  bis  inveDtioo 
to  practice  until  two  .venra  thereafter 
■nd  then  by  t\ing  an  applicHtioD,  held, 
the  apoior  iuveittor  wai  guilty  of  lach- 
M.  Giveos  T.  Warren,  44  App.  D. 
CIO. 

Wliere,  in  an  interferenre  iDTolrinc 
the  iDvention  of  a  vapor  electric  ap- 
[oratua,  the  qaeetion  wae  wbetber  one 
«l  the  partiea  had  ihown  diligence  in 
Kdndng  to  practice  by  filing  hia  appli- 
ciCion.  and  it  appeared  that  he  con- 
nived tbe  invention  not  later  than  Jan- 
lury,  1909.  but  did  not  file  hia  appli- 
nlion  DDtil  December  10,  IQIO,  apend- 
iof  the  interval  in  experimental  work 
*itb  tbe  fecilitiea  of  hia  aaaigiiee  an 
(Itctric  comt>any,  at  hia  command,  it 
*>a  held  that  he  waa  lacking  in  dili- 
RDc«.  Conrad  ▼.  Ktaua,  44  App.  D. 
C.  256. 

Id   an  interference  involving  an  im- 
proTement  in   the  art  of  brewing  fer- 
mented malt  beverages,  activity  on  the 
fart  ot  the  party  firat  to  conceive,  aut- 
ficlent  to  relieve  him  of  the  charge  of 
want   of  diligence  at  the  time   his  ad- 
^naar;  filed  his  application  in  a  foreign 
country,  is  shown  wbere  about  a  month 
prior   to   that   date   bia   reprcaentative 
spoke   of  tbe  process   to   the   superin- 
tenilpnt  of   the  brewing  company,   and 
tbont  a  week  later  explained  it  to  him 
*ith  a  vicn   to   having   it    tried,    and 
about  two  weeks  thereafter,  all  ot  the 
ilMFlsary  apparatua  having  been  com- 
pW«d.  it  waa  tried  and  adopted.    BrauD 
T.  Wahl.  45  App.  D.  C,  21)1. 

Wbile  the  mental  attitude  of  a  par- 
tr  to  an  interference  will  not  general- 
■    I    ot 
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sidered    on    the   quest 


filiesnce,  there  may  be  circumatancea 
whicb  will  constitute  an  exception  to 
the  rule;  and  toihire  by  the  Bcnior 
partf  to  an  interference  for  five  months 
after  making  disclosure  to  make  draw- 
ings for  tbe  nse  of  hia  attorney  in 
preparing  on  application  held  not  to 
show  such  want  of  diligence  as  to  en- 
title the  junior  party  to  an  award  of 
prioriti-.  Sanrer  v.  Qroebli,  45  App.  D. 
C.298. 

There  is  no  arbitrary  rule  by  which 
diligenre  may  be  meaaured,  bnt  the  dr- 
cnniBtanceB  ot  each  case  must  control;  ' 
and  junior  party  to  an  interference  In- 
volving the  invention  of  a  macbine  betd 
not  lacking  iu  diligence  entitling  him 
to  priority.  Burnett  v.  Utsman,  46 
App.  D.  C,  407. 

The  junior  party  to  an  intertereuca 
relidng  to  an  improvement  in  hand- 
actuated  alarm  devices  or  mechanical 
boms  beld  to  have  exercised  diligence 
entitling  him  to  an  award  of  priority 
over  the  senior  party,  who  relied  npou 
hii  filing  dates.  Aufiero  v.  Mounot,  40 
App.  D.  C.  2»T. 

The  senior  part?,  who  conceived  tb* 
intervention  tbe  year  before  tbe  otber 
party  filed  hia  application  and  entered 


the  field,  and  In  tbe  year  following  hia 
conception  obtained  an  order  for  a 
trial  machine,  which  was  used  when  the 
aeaaon  opened,  beld  not  to  be  lacking  in 
diligence.  Stevenson .  v.  Parker,  46 
App.  D.  C.  303. 

A  part;  to  an  interference,  who  waa 
the  firat  to  conceive  and  discloiie  the 
invention,  held  lacking  in  diligence. 
Hill  v.  AUen.  46  App.  D.  C.  446. 

It  does  not  necessarily  follow  that, 
becanee  one  applicant  baa  completed  his 
Invention  within  a  given  time,  the  otber 
will  be  charged  with  a  lack  of  diligence 
If  he  exceeded  that  time,  especially 
wbere  his  embodiment  is  more  compli- 
cated than  that  of  the  other  party. 
Gragg  V.  Strickland,  47  App.,D.  C. 
433. 

110.  ^—  Exoases  far  datay^— Where, 
in  ao  Interference  involving  tbe  inven- 
tion, in  a  party-llne  telephone  system, 
of  means  for  selectively  ringing  any 
one  ot  tbe  subscribers  upon  tbe  line 
after  the  calling  subscriber's  line  haa 
been  automatically  connected  therewith, 
it  appeared  that  the  Junior  party  ac- 
tually reduced  to  practice  the  broad  in- 
vention called  for  by  the  first  two 
counts  of  the  issue,  which  counts  dom- 
inated the  invention  called  for  by  tbe 
other  counts,  and  prepared,  but  did  not 
file,  an  application  discloaing  all  of  the 
counts  of  the  issue  until  about  four 
months  before  the  aenior  party  filed  bis 
application,  it  was  held  that  the  ob- 
vious reason  for  his  delay  in  filing  his 
application  was  iu  order  that  be  might 
test  hia  invention,  and  that  he  was 
not  lacking  in  diligence.  Deakin  v. 
Schwartz.  44  App.  D.  C.  258. 

111.  -_  Reduotlon  of  Invantlon  to 
praotioe  in  aeneral.— Rule  respecting 
priority  of  invention  between  two  in- 
ventors, each  of  whom  rcducs  Inven- 
tion to  practice  with  reasouable  dili- 
gence, stated.  Evans  v.  AsBodated  Au- 
tomatic Sprinkler  Co..  241  P.  2n2.  IM 
C.  C.  A.  172,  afBmiing  decree  (D.  C.) 
229  F.  1007. 

Diligence  is  of  the  essence  ot  a  pi-op- 
er  relation  between  tbe  conception  and 
reduction  to  practice  of  an  invention, 
and  must  consist  of  a  degree  of  effort 
that  can  fairly  be  cbaractcrized  as  sub- 
stantially one  continitouB  act.  Twenti- 
eth Century  Machinery  Co.  v.  Loew 
Mfg.  Co.,  243  F.  373,  156  C.  C.  A.  153. 

The  original  and  first  inventor  is  be 
who  has  not  only  first  originated  tbe 
novel  concept,  but  who  througb  the  ex- 
ercise of  reasonable  diligence  has  re- 
duced it  to  practice;  (or  a  mere  con- 
cept, not  reduced  to  practice,  is  not  in 
itselt  patentable.  Hildretb  v.  Mastoras 
(D.  C.)  253  F.  68. 

In  an  interference  involving  an  im- 
provement in  typewriters,  and  in  which 
the  issues  called  for  a  combination 
with  tbe  type  carriers,  and  tbe  stops 
carried  thereby  of  key  operated  parts 
tor  moving  tbe  stops,  a  decision  of  the 
Commissioner  of  Patents  was  affirmed 
which,  in  finding  that  tbe  senior  party 

(1927) 
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had  redur^  to  practice  before  th«  fil- 
lug  date  of  his  adversary,  beld  that  the 
succeBsful  operation  of  the  part  of  the 
machine  covered  b;  the  is  sues  waa  in- 
cluded !□  and  would  be  inferred  from 
the  reduction  to  pmctice  of  the  actu- 
ating devices  aet  forth  in  the  issue  of 
a  prior  tnterfereuce  in  which  the  aeoior 
party  wna  awarded  priority.  Pickles  v. 
Hopkins,  44  App.  D.  C.  201. 

A  senior  party  to  an  interference  will 
be  deemed  to  have  reduced  his  inven- 
tion to  practice  at  the  date  of  filing  his 
application,  though  the  affidavit  accom- 
panying the  application  was  void  under 
Code  of  Law  1901,  1  508,  because  sworn 
to  before  a  notary  public  who  was  an 
attorney  in  the  matter,  where  the  aen- 
ior  party  acted  on  opinion  of  Aa- 
aiatant  Attorney  Oeneral  and'  promptly 
filed  a  valid  affidavit.    Daiton  v.  Wilson, 

44  App.  D.  C.  249. 

In  an  interference  involving  the  in- 
Tentiou  of  an  electric  distribution  sys- 
tem, priority  was  awarded  the  junior 
party,  where  it  appeared  that  en  ap- 
paratus constructed  b;  him  which  em- 
braced the  entire  tyatem  of  distribution 
Involved  waa  given  a  complete  and  sat- 
isfactory test,  and  so  reduced  to  prac- 
tii'e  prior  to  the  filing  date  of  the 
aenior  party.  Creveling  v.  Jepson,  44 
App.  D.  C.  445, 

Where  both  parties  to  an  interference 
reduced  to  practice  at  the  ssme  time, 
the  one  first  to  conceive  tlie  invenUon 
must  be  regarded  as  the  first  iovcntor, 
irrespective  of  the  question  of  diligence, 
as  there  is  no  junior  or  senior  party, 
as  it  cannot  be  said  that  the  one  first 
to  conceive  is  junior  for  the  mere  pur- 
pose of  establishing  lack  of  diligence 
on  the  part  of  the  other.  &lcParland 
V.  r.onll,  45  App.  D.  C.  102. 

In  an  iuterterence  involving  the  in- 
vention of  an  improvement  or  modifica- 
tion of  .a  refiister  or  totalizer  used  in 
the  construction  of  cash  registerB,  add- 
ius  machines,  etc.,  held,  that  device  of 
one  party  could  not  be  given  priority 
as  it  waa  not  operative.  Carlin  t. 
Crumpton,  45  App,  D.  C.  1G6. 

Where  an  invention  ia  designed  to 
perform  a  definite  purpose,  a  construc- 
tion embodying  it  must  be  cnpable, 
when  oncriitcd,  of  performing  that  pur- 
pose. If  tests  are  necessary  to  dem- 
onstrate such  capability  then  testa 
must  be  made,  and  the  tests  so  made 
must  result  in  the  expected  perform-. 
ancp;  and  where  both  parties  to  an  in- 
terference reduce  to  practioc  on  the 
same  day,  the  party  first  to  coneeive  is 
entitled  to   prioritv.    Janin  v.   Curtiss, 

45  App,  D.  C.  302. 

Where  the  senior  party  relied  on  his 
filine  date  for  reduction  to  pracllcc. 
and  Ilie  junior  party  prior  to  that  date 
had  built  and  succcsstully  operated  a 
devii'e  embodying  the  issue,  the  junior 
party  was  entitled  tu  priority,  although 
after  such  reduction  to  practice  he  con- 
ceived an  auxili.iry  device  not  included 
in  the  interference.  Neckerman  v. 
Saunders,  40  App.  D.  G.  10. 
(1928) 
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In  an  ioterterence  in  which  it  appears 
that  a  third  party  waa  the  inventor, 
and  that  the  Junior  party  communicat- 
ed the  invention  of  such  third  party  to 
the  senior  party,  who  claimed,  but  did 
not  prove,  that  such  third  party  waa 
working  under  his  instructions,  and 
therefore  what  he  discovered  was  his. 
priority  must  be  awarded  the  junior 
party,  the  third  party  not  being  before 
the  court.  McAfee  v.  Gray,  47  App, 
D.  C.  237. 

Where  one  of  the  parties  to  an  inter- 
ference reduced  the  invention  to  prac- 
tice before  hia  adversary  claimed  to 
have  conceived  it,  and  not  only  made  no 
attempt  to  conceal  or  suppress  it,  but, 
on  the  contrary,  repeatedly  disclosed 
it,  he  ia  entitled  to  an  award  of  prior- 
ity. Luckett  T,  Stoub,  47  App.  D.  C, 
379. 

112. What  oonstUutM  rtductlon 

to  praotlca.— In  the  absence  of  other 
proof,  the  filing  of  application  for  a  pat- 
ent is  taken  to  be  a  reduction  to  prac- 
tice of  the  invention.  Willsrd  v.  Union 
Tool  Co.  (C.  C.  A.)  253  F.  48. 

Reduction  to  practice  is  ihown  by 
one  of  the  parties  to  an  interference 
mho  conceived  the  invention  and  filed 
hia  application  prior  to  the  conception 
■nd  filing  date  of  bie  adversary,  where 
the  invention  is  an  improved  roofing 
comprising  a  sheet  of  fibrous  material 
impregnated  and  coated  with  a  water- 
proof material  varied  In  thickness  in 
various  fields,  and  where  bis  evidence 
is  to  the  effect  that  he  disclosed  his 
conception  to  several  of  his  skilled  em- 
ployes, set  them  to  work  carrying  ft 
out;  that  tbey  used  two  or  three  dif- 
ferent liinda  of  paint,  one  of  them  nsing 
an  asphalt  base  paint  which  amalgamat- 
ed with  the  paiat  on  the  felt  paper  that 
was  used,  arranged  tbc  same  in  a  design 
to  imitate  shingles;  that  the  roofing  so 
mode  was  put  upon  a  roof  and  was 
used  for  experiments  and  remained 
there  nearly  a  year  demonstrating  its 
lasting  qualities.  Becker  v.  Bird,  44 
App.  D.  C.  432. 

In  BO  interference  involving  the  in- 
vention of  a  combined  drier  and  mix- 
er, held,  that  a  machine  built  fay  one  of 
tbe  parties  did  not  constitute  a  reduc- 
tion to  practice  of  tbe  invention  of  tbe 
issue,  where  it  appeared  that  it  waa 
built  for  tbe  purpose  of  making  cement 
from  limestone  and  shale,  and  that  it 
contained  nt  tbe  delivery  end  what,  un- 
til the  interference  was  declored.  was 
called  a  "discharge  spout,"  and  it  was 
evident  that  whatever  mixing  resulted 
was  merely  incidental.  Buggies  v.  Ash, 
44  App.  D,  C.  435. 

Where  claims  in  an  Interference  in- 
volving the  invention  of  a  stamp-aSx- 
ing  machine  call  for  means  for  hold- 
ing a  series  of  stamps  baring  the  form 
of  0  ribbon,  and  means  for  bending  the 
first  or  end  stamp  at  an  angle  to  the 
ribbon,  a  machine  constructed  h;  one  of 
tbc  partlet  will  not  constitute  reduction 
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to  practice,  where  it  appears  that  in  ac- 
nitl  operattou  the  machloe  performs  tlia 
Mnding  operatioD  oa  the  second,  in- 
ttead  of  the  end,  itamp.  Stordi  t. 
FTeichhclm,  44  App.  D.  C.  438. 

Where,  in  an  interference  inrolvinK 
kf  iDTeDtion  of  bd  electric  diitribution 
p.tstem,  none  of  the  counts  referred  to 
I  car-ltfhcing  system,  but  the  Junior 
MTtr  coDStrDCted  and  tested  an  ap- 
nrtlOB  designed  for  use  in  the  service 
if  car  ligbtini!,  and  some  question  was 
nade  aa  to  the  sufficiency  of  the  test 
«BpectJng  the  car-lightiD(  feature  on 
^muDt  of  the  lack  of  an  automatic 
lole  changer,  which  became  necessary 
el;  in  case  the  generator  should  be 
evrned  when  needed  by  a  reverBe  op- 
ntion  of  the  car,  it  was  held  that  It 
[IS  D(it  necessary,  in  order  to  test  s, 
orrent  and  voltage  regulator,  that  the 
enentor  be  reversed,  although  con- 
itioDs  Id  practice  might  arise  where  a 
tyfTsei  would  occur  often  enough  to 
like  this  important,  and  that  the 
lindard  of  the  test  required  to  show 
eduction  to  practice  should  not  be 
reater  than  the  counts  of  the  tnterfer- 
nce  called  for.  Creveling  ¥.  Jepson, 
*  App.  D.  C.  44B. 

In  an  Interfer«uce  relating  tio  an 
nproTemeat  in  talking  machlDes,  the 
Drpose  of  which  was  to  make  It  pos- 
ble  to  set  the  sound  box  to  repeat  any 
BMige  without  repeating  the  whole 
scord,  a  decislan  of  the  Commissioner 
t  Patents  was  affirmed  which  held  that 

teat  made  by  one  of  the  parties  of  his 
;rice,  which  embodied  the  invention  of 
le  issue,  showed  that  the  device  was 
lenitiTe  and  constituted  reduction  to 
racticc.  Pierman  v.  Chisholn,  44  App. 
.  C.  460. 

In  an  InCerference  proeeedliif  the 
akiiig  and  operation  in  a  foreign  coau- 
j.  by  one  of  the  parties,  of  a  device 
nbodying  the  invention  of  the  issae, 
hich  he  conceived  in  this  country, 
ill  not  constitute  an  actual  reduction 
'  practice.  Lorimer  v.  Erickson,  44 
pp.  D.  C.  603. 

Where  the  invention  involved  in  an 
tfrference  was  a  method  for  drawing 
IBB  cylinders  such  as  are  used  in 
■king  commercial  window  glass,  the 
oduction  by  one  of  the  parties.  In  a 
8l  of  an   apparatus   erected   by   him, 

cylinders  40  inches  in  length,  was 
Id  to  be  BB  complete  a  demonstration 

Ibe  method,  and  therefore  of  the 
ility.  of  the  inyeotion,  as  the  produc- 
m  of  a  much  longer  cylinder,  as  any 
illed  workman  under  normal  condi- 
>Ds  would  have  no  difficulty  In  pro- 
cing  longer  cjlinders,  if  desired, 
ingluff  V.  Sweet,  45  App.  D.  C.  302. 
Where  the  evidence  showed  that  one 

the  parties,  before  the  date  of  con- 
ption  by  his  rivals,  built  a  device  em- 
dj-ing  the  invention  and  successfully 
rted  it,  it  was  held  that  such  test  was 
redaction   to  practice,  and   that  he 
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was  entitled  to  priority.  Bayer  v. 
B)«dley,  46  App.  D.  C.  7. 

Held,  that  the  construction  and  op' 
•ration  by  the  senior  party  of  a  de- 
vice in  the  presence  of  a  disinterested 
and  Intelligent  witness,  whose  testimo- 
ny would  have  enabled  any  one  skilled 
in  the  art  to  have  successfully  con- 
structed the  device  of  the  issue,  con- 
stituted disclosure  and  reduction  to 
practice.  Uamilton  v.  Dunn,  46  App. 
D.  C.  167. 

In  an  interference  involving  the  in- 
vention of  an  electric  motor,  held,  that 
the  construction  by  one  of  the  parties 
of  a  device  hcving  no  sliding  or  axially 
movable  armature  did  not  diacloae  the 
invention  of  the  issue  and  constitute 
reduction  to  practice.  Bijur  v.  Bush- 
more.  48  App.  D.  C.  395. 

What  constitutes  a  reduction  to  prac- 
tice is  a  matter  the  determination  of 
which  must  largely  depend  upon  the  na- 
ture or  purpose  of  the  machine  or  de- 
vice in  the  particular  case,  as  well  as. 
the  particular  circumstances  surround- 
ing the  alleged  construction  or  use;  and 
test  of  a  device  which  is  a  part  of  the 
meane  used  in  retaining  an  automobile 
tire  on  its  rim,  by  bouncing  upon  the  • 
floor  a  wheel  having  the  device  and  tire 
attached  thereto,  is  not  sufficient  to 
demonstrate  that  the  device  would  give 
the  desired  results  when  on  a  wheel 
supporting  a  car  in  motion.  JobskI  v. 
Johnson,  47  App.  D.  C.  230. 

Successful  actual  reduction  to  prac- 
tice generally  requires  a  test  under  ac- 
tual working  conditions.  Mai  com  v. 
Bichards,  47  App.  D.  G.  582. 

113.  •^—  CoHstructlva  reduction  to 
praotlc*. — The  filing  of  an  application 
in  a  foreign  country,  disclosing  the  in- 
ventioD  in  issue,  constitutes  a  construe; 
tive  reduction  to  practic*.  Aufiero  v. 
Monnot,  46  App.  D.  C.  297. 

1 14.  ^—  Models,  drawlnga  and  vortial 
doseriptron*,— Where  an  invention  Is  so 
■imple  aa  to  be  readily  understood  by 
one  skilled  in  the  art  from  an  eiam- 
inadou  of  a  sketch,  the  exhibition  by 
the  inventor  of  a  sketch  of  hia  invention 
to  such  a  person  is  sufficient  to  show 
dis closure  of  the  Invention,  especially 
where  it  appears  that  the  person  ei- 
smlning  the  sketch  clearly  understood 
it.  Storck  v.  Beichhelm,  44  App,  D.  C. 
438. 

The  date  of  the  sending  by  a  party 
to  an  interference  of  a  sketch  of  his  in- 
vention to  hia  attorneys  for  the  purpose 
of,  having  an  appiieation  prepared  will 
not  be  taken  as  the  date  of  his  dis- 
closure of  the  invention,  where  the  evi- 
dence shows  that  thereafter  the  attor- 
neys wrote  him  twice,  calling  attention 
to  a  number  of  detects  in  his  device 
which  would  render  It  inoperative,  in 
reply  to  which  he  sent  them  a  blueprint 
calling  attention  to  a  number  of  chan- 
gen  he  hail  since  made  in  the  device, 
and  thereafter  he  undertook  to  make 
(1929) 
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further  chances,  and  It  appears  tbat 
sucli  cbaDgCB  marked  the  dividiiig  line 
between  an  opera  tive  end  an  inopera- 
tive device.    Id. 

116.  Evtdencs  as  to  originality  and 
priority— Presumption*  and  burden  of 
proof.— A  finding  by  the  Potent  Office 
in  interference  proeeedinga  of  priority 
of  invention  in  favor  ot  one  applicant, 
and  tbe  Issnance  of  a  patent  to  him, 
creates  a  strong  presnaption  that  he 
was  tbe  first  inventor  as  against  the 
other  parties  to  the  proceeding.  Reed  v. 
Cropp  Concrete  Machinery  Co.,  239  F. 
8(19,  152  C.  C.  A.  053,  reversing  decree 
(D.  C.)  21SP.  643. 

In  ■  contest  between  rival  inventors 
for  priority  of  invention,  where  both 
have  reduced  their  conception  to  prac- 
tice, the  burden  is  on  the  second  reduc- 
er to  practice  to  show  priority  of  con- 
ception and  due  diligence  in  reducing  It 
to  practice.  Evans  v.  Associated  Auto- 
matic Sprinkler  Co.,  241  F.  252,  154  C. 
'C.  A.  172,  affirming  decree  (D.  C.)  220 
F.  1007. 

Issue  of  later  patent  raises  no  pre- 
sumption of  noninfringement  ot  earli- 
,  er,  and  uaually  does  not  even  tend  to 
establish  that  conclusion.  General 
Electric  Co.  v.  Electric  Controller  & 
Mfg.  Co.,  243  F.  188,  166  C.  C.  A.  54, 
motion  to  modify  mandate  denied  243  F. 
1007,  156  C.  C.  A.  664. 

Tbe  burden  rests  on  complainant  In 
an  infringement  suit  to  prove  tbnt  tbe 
patentee  was  the  original  and  first  in- 
ventor of  the  thing  patented.  West 
Coast  Roofiig  &  Mfg.  Co.  v.  Rlaborated 
Ready  Roofing  Co.,  249  F.  221.  161  C. 
C.  A.  257. 

Aa  between  rival  inventors  whose  ap- 
plications are  pending  at  the  same  time, 
tbe  burden  is  on  him  whose  application 
is  second  to  show  that  he  was  first  to 
reduce  the  invention  to  practice.  Wil- 
lard  V.  Union  Tool  Co.  (C.  C.  A.)  253 
P.  48. 

A  decision  of  the  Patent  Office,  de- 
termining priority  in  interference  pro- 
ceedings, is  not  binding  upon  the  courts. 
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preaumption  where  it  was  entered  by 
consent,  American  Graphopbore  Co,  v. 
Gimbel  Bros.   (D.  C.)  2.14  F.  344. 

A  prior  patent  for  the  same  inven- 
tion is  presnmptive  evidence  that  the 
patentee  was  the  original  inventor,  and 
that  his  invention  was  completed  at  the 
time  of  the  filing  of  his  application,  and 
its  introduction  in  an  infringement  suit 
casta  the  burden  on  complainant  to  es- 
tablish a  still  earlier  date.  Crone  ,v. 
John  J.  Gibson  Co.  (D.  C.)  237  F,  637. 

Tbe  burden  is  upon  the  junior  party 
to  an  Interference  to  establish  a  date 
of  conception  prior  to  that  of  his  ad- 
versarj-,  and  cither  reduction  to  proc- 
tice,  or  diligence  in  reducing  to  prac- 
tice, prior  to  the  filing  date  of  his  ad- 
versary; and  a  unanimous  decision  by 
tbe  experts  of  the  I'ntcnt  Office  that 
one  of  tbe  parties  to  on  interference 
(1030) 


haa  no  tight  to  make  tbe  claims  of  tha 
issue  will  be  accepted  by  this  court  as 
conclusive,  where  there  is  no  paJpable 
error.  Becker  v.  Bird,  44  App.  D.  C. 
432. 

In  an  interference,  the  first  part;  to 
reduce  to  practice  is  prima  facie  the 
inventor,  and  therefore  tbe  Iqst  party 
to  reduce  to  practice  may  overconre  the 
other  party  only  by  proving  that  he  was 
tbe  first  to  conceive  and  tbat  be  was 
exercising  due  diligence  when  tbe  other 
party  entered  the  field.  McParlaud  v. 
Beall,  46  App.  D.  C.  162. 

117.   ArimlstlblHty^In    a     snit 

against  one  cot  a  party  nor  in  privity 
with  parties  to  an  interference  pro- 
ceeding, opinions  of  Patent  Office  of- 
flcisla,  it  admissible  at  all,  are  so  only 
in  support  of  independent  evidence  to 
establish  prior  invention.  Crone  t. 
John  J.  Gibson  Co.  (D.  C.)  237  P.  637. 

118. Walght   and    sufDoiency   In 

Ssnarali^-Mcasure  of  proof  on  the  is- 
sue of  priority  of  invention  considered 
in  an  infringement  suit.  Evans  t.  As- 
sociated AutomaUc  Sprinkler  Co.,  241 
F.  252,  154:  C.  O.  A.  172,  afGrming 
decree  (D.  C.)  229  P.  1007. 

In  a  contest  I>etween  rival  inveutora 
for  priority  of  invention,  their  appli- 
cations being  pending  at  the  same  time 
and  both  inventors  having  reduced  their 
conceptions  to  practice,  tbe  one  whose 
application  is  second,  in  sustaining  the 
burden  of  proving  that  he  wna  tbe 
first  to  reduce  the  invention  to  prac- 
tice, is  required  to  establish  bis  prior- 
ity only  by  fair  preponderance  of  evi- 
dence and  not  by  proof  conclnsive  in 
character  or  beyond  a  reasonable  doubt 
TVillnrd  v.  Union  Tool  Co.  (C.  C.  A.) 
253  F.  48. 

In  an  interference,  the  uncorrobo- 
rated testimony  of  the  junior  part; 
of  a  reduction  to  practice  of  the  in- 
vention of  the  issue  is  insufficient  to 
overcome  tbe  prior  filing  date  of  his 
adTcrsary.  Malcom  v.  Richards,  47 
App.  D.  C.  582. 

119. Weight   and   Hfllolenoy    In 

pirtioular  oases.— In  an  interference 
involving  tbe  invention  of  an  improved 
roofing  comprising  a  sheet  of  fibrous 
material  impregnated  and  coated  with 
a  watorproof  material  of  varying  thick- 
ness in  various  fields,  testimony  show- 
ing that  one  of  the  parties  completed 
a  piece  of  roofing  by  hand,  and  nailed  it 
□pon  a  fence  near  his  office,  where  it 
could  be  seen  by  the  public,  and  where 
it  remained  for  more  than  a  year,  was 
held  inaufficicDt  to  show  reduction  to 
practice.     Becker  v.  Bird,  44  App.  D. 

C.  432. 

In  an  interference  involving  improve- 
laent  in  automatic  telephone  apparatus, 
lack  of  diligence  is  not  shown  on  the 
part  ot  tbe  aenior  party  under  tbe  evi- 
dence.    Lorimer  v.  Erickson,  44  App. 

D.  C,  503. 

In  an  interference,  in  which  one  of 
the   parties   was   ahown   to   have  con- 
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patents  for  ImpTOTemeata  and  inTcn- 
tioDs  in  BXtide  manufactured  ahould 
become  property  of  employer,  defend- 
ant is  impliedl;  bound  to  as  sign  sodi 
patents;  and  a  patent  for  a  sheet  metal 
safe  or  cabinet  issued  to  defendant  held 
one  tor  an  improveiiKDt  in  Bafe>cabi- 
net  art  and  within  terms  of  contract 
requiring  defendant  to  treat  as  prop- 
erty of  hia  employer,  all  im:)roTemeDts 
in  aafe-cabinet  and  his  inventions  em- 
bodfing  an;  print^iples  of  nufe -cabinet 
construction.  Wege  v.  Ssfe- Cabinet 
Co.,  249  F.  696,  181  C.  0.  A.  606. 

Rigbt  to  patents  for  inrentions,  mada 
vhile  the  inventor  was  in  the  employ- 
ment of  another,  determined  under  the 
contract  between  them.  Brown  Per- 
fection Tube  Co.  T.  Brown,  233  F.  676, 
147  C.  C.  A.  484. 

Whether  a  patent  for  an  inTention 
made  by  an  employ^  belongi  to  bim  or 
the  employer  depends  upon  his  p<Md- 
Uon.  If  the  work  for  which  ha  is  paid 
ia  done  under  direction  of  others,  any 
invention  he  makes  outside  of  such 
work  is  hia  own;  but  if  he  contracts  to 
devote  hia  time  and  services  to  n>ak- 
Ing  improvements  In  articles  made  by 
the  employer,  a  patent  for  any  such 
improvement  belongs  in  equity  to  the 
employer.  Dowse  v.  Federal  Rubber 
Co.  (D.  O.)  254  F.  308. 

A  patent  for  an  essential  and  valuable 
improvement  la  robber  tires  for  auto- 
mobiles, developed  by  employes  of  a 
rubber  company  aa  the  result  of  many 
end  varioDs  experiments,  and  for  which 
patent  was  issued  to  the  president  and 
general  manager,  who  had  sole  charge 
of  the  company's  business  and  was  the 
second  largest  stockholder,  held,  under 
the  facts  shown,  to  be  tbe  property 
of  the  company.     Id. 

A  statement  by  one  of  the  parties 
to  an  interference,  involving  the  in- 
vention of  a  motor -op  era  ted  ticket- 
isBulng  machine,  in  which  tbe  tickets 
are  fed  from  a  continuous  roll,  made 
to  the  other  party,  that  a  motor-driv- 
en machine  would  be  a  good  tbiog.  and 
that  the  devising  of  such  a  maobine 
would  be  undertaken,  does  not  aroouat 
to  a  disclosure,  even  Uiough  tbe  rela- 
tion of  employer  and  employ^  may  ex- 
ist between  them.  Meier  v.  Sullivan, 
46  App.  D.  C.  10. 

Facta  held  to  show  that  relation  of 
employer  and  employ^  existed  between 
two  parties  to  an  interference,  and 
that  employer  was  entitled  to  the  re- 
sult of  the  labor  of  tbe  employ^.  Gam- 
meter  V.  Neidich,  4S  App.  D.  C.  170. 

§  9431.  (R.  S.  §  4887,  as  amended.  Act  March  3,  1897,  c.  391.  §  3, 

and  Act  March  3,  1903,  c.  1019,  §  1.)     Patents  for  inventions 

previously  patented  abroad. 

In  ganeral^The  patenting  of  an  in-       seven    months    afterward,    nnder    this 

Tcntion  in   Great  Britain  held   on  tbe       section.     American  Casting  Mach.  Co. 

tacts  a  bar  to  the  granting  of  a  Unit-       v.  Pittsburgh  Coal  Washer  Co.,  237  F. 

ed  Butea  patent,  applied  for  more  than      S90,  ISO  C.  O..  A.  472. 
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ceived  and  disclosed  the  invention 
about  too  months  before  the  filing  date 
of  bii  adversary,  which  constituted 
reduction  to  practice  of  certain  of  the 
coiuitB,  it  was  held,  on  a  consideration 
of  tbe  evidence,  that  as  to  these  counts 
the  former  party  waa  lacking  in  dili- 
[•nce,  and  that  therefore  the  latter 
w«s  entitled  to  an  award  of  priority, 
liewcllyn  v.  Upaon,  45  App.  D.  C.  17. 

In  an  interference,  evidence  held  to 
Bhoir  that  the  reduction  to  practice 
claimed  by  one  of  the  parties  was  an 
■handoned  experiment,  and  that  party 
"varded  priority  bad  exercised  dili- 
nace  to  reduce  Invention  to  practice, 
■janmeter  v.  Neidich,  45  App.  D.  C, 
170. 

^  an  hiterference  relating  to  hydro- 
seroplanes,  evidence  held  insufficient  to 
«"o^     reduction   to   practice.     Janln  v. 

^^''"'lence  held  to  show  that  inven- 
;lyv  .**'  one  party  to  interference  was 
^'^XOxiK  more  than  an  abandoned  ei- 
■^■^iixient,  Gathmann  t.  Clarke,  45 
iipp.  D.  C.  512. 

In  an  interference  involving  inven- 
tion relating  to  controlling  apparatna 
tor  hydraulic  variable  speed  gear  de- 
vice! or  power-driven  mechanism,  it 
was  beld  that  the  party  claiming  ae- 
bitl  reduction  to  practice  was  entitled 
(0  priority.  Manly  v.  Janney,  45  App. 
D.  C.  618. 

The  eenior  party  to  an  interference 
involving  a  heavy  oil-burning  orchard 
better  containing  a  perforated  draft 
tube  held  entitled  to  an  award  of  prior- 
ity on  tbe  evidence.  Hamilton  v.  Dunn, 
46  App.  D.  C.  157. 

120.  Joint  I nventor*.,— Allegation  by 
joint  inventors  in  an  interference  of 
CDDCeption  at  a  given  date  is  not  sup- 
ported by  evidence  of  conception  by 
one  of  tbem  as  of  that  date.  Bayer  v. 
Bradley,  46  App.  D.  C.  7. 

122.  Emfloyers  aad  warknM^Pat- 
entees  were  none  the  leas  discoverers 
of  process  patented  because  an  em- 
tloj6  made  the  analyses  resulting  In 
(he  discovery,  where  patentees  planned 
the  experiments  in  progress  when  dia- 
CDvery  was  made.  Minerals  Separation 
V.  Hyde,  37  S.  OL  82,  242  D.  S.  261, 
61  L.  Ed.  286,  reversing  decree  Hyde  v. 
Minerala  Separation,  214  P.  100,  130 
C-  C.  A.  876. 

Where  contract  between  defendant 
and  hia  employer  retiniring  him  to  act 
ts  superintendent  of  employer's  manu- 
facturing  business,   provided   that   any 
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§  9432.  (R.  S.  §  4888,  as  amended,  Act  March  3,  1915,  c.  94,  §  1.) 

Requisites  of  application,  description,  speciiicati^Hi,  and  claim. 

1.  APPLICATIONS  AND  CLAIMS  IN 

GENERAL 

(J.)  EegtUtilet  of  applieation 

3.  AmMdnent  of  ap  pi  loatl  on  ^Fail- 
are  of  an  applicaot  to  make  a  sew  oath 
after  amendment  of  hia  application  held 
Dot  to  invalidate  a  patent;  and  a  claim 
introduced  into  the  application  by 
amendment  is  not  invalid  because  ita 
substance  was  ii«t  contained  in  tbc  orig- 
inal application  in  tbe  form  of  a  claim 
or  claims,  but  it  is  sufficient  ff  it  was 
disclosed  by  tbe  apeclGcation.  Proud- 
Gt  IJoose  ]l«af  Co.  v.  Kalamuzoo  Locae 
Leaf  Binder  Co.  (C.  C.  A.)  230  F.  120. 

An  amendmeDt  to  a  claim,  introducins 
an  element  that  waa  a  departure  from 
the  original  invention,  ia  invalid,  unleffl 
supported  by  the  statutory  oath.  Kint- 
nel  V.  Atlantic  Communication  Co.,  240 
F.  716,  153  C.  C.  A.  514,  affirming  de- 
e  (D.  C.)  230  F.  829. 


Addition  by  amendment  of  new  claims, 
omitting  element  of  original  claims, 
does  not  render  patent  invalid,  whera 
nhole  diacloaure  readily  suggests  change. 
Auto  Pneumatic  Action  Co.  v.  Kindler  & 
ColUna,  217  F.  323,  159  C.  C.  A.  417. 

Insertions  by  way  of  amendment  in  the 
deacription  or  drawing,  or  both,  of  a 
patent  application,  are  not  new  matter 
which  invalidates  the  patent,  if  they  are 
only  in  amplificHti^n  and  explanation  ot 
what  was  already  reasonably  indicated 
to  be  within  the  inveotioQ.  General 
Klectric  Co.  V.  Cooper  Hewitt  Electric 
Co.,  249  F.  61,  IGl  C.  C.  A.  121, 

An  applicant  may  amend  hia  claim  to 
meet  the  objections  of  the  Patent  Office, 
without  a  new  oath,  ao  long  as  tbe 
am  coded  claims  relate  to  tbe  same 
claimed  invention;  and  there  is  no  ob- 
jection to  an  applicant  for  a  patent  ac- 
qniescing  in  a  rejectioo  of  hia  broad 
claima  to  novelty  and  being  allowed  a 
narrow  claim  to  a  specific  construction, 
which  wna  aubstituted  by  amendment. 
Motion  Picture  Patents  Co.  v.  Calehnff 
Supply  Co.  (D.  0.)  248  F.  724,  decree 
affirmed  (C.  C-  A,)  251  F.  58a 

Patents  bearing  on  prior  art  held  Dot 
to  affect  decision  of  validity  of  claims, 
though  inserted  in  a  patent  by  amend- 
ment long  subsequent  to  filing  of  appli- 
cation. Individual  DrinkinE  Cup  Co.  v. 
Public  Service  Cup  Co.  (D.  C.)  237  E 
400.  affirming  decree  on  rehearing,  234 
F.  053. 

Action  of  Patent  Office,  in  allowing 
araeudment  ot  application  for  patent  by 
addition  of  cloima  within  scope  ot  in- 
vention disclosed  in  oriRinal  application, 
was  proper.  Union  Sulphur  Co.  v. 
Freeport  I'cmb  Co.  (D.  C.)  251  P.  634. 

A  pending  application  may  Dot  be 
amended  by  tbe  insertion  of  new  matter 
not  embraced  In  tbe  original  diacloaure, 
with  a  view  of  having  4t  relate  back  to 
the  original  filing  date ;  and  where  an 
applicant  fur  a  patent  for  a  push  but- 


ton for  electric  automobile  borna,  which 
.will  enable  the  operator  to  give  low  or 
loud  signals  at  will  by  simply  varying 
the  pressure  upon  tbe  button,  seeks  by 
way  o(  amendment  to  bring  into  hia  ap- 
plication certain  claims  having  notbing 
to  do  with  tbe  production  of  signals  ot 
varying  intensity,  bat  relating  wholly  to 
the  production  of  a  single  signal  by  a 
tilting  motion  of  tbe  button,  the  amend- 
ment will  not  be  aUowed.  In  re  Man- 
son,  46  App.  D.  C.  5G3. 

4.  DeMrlptlon  ol  InvMtlos  In  tpsol- 
floatlon — In  gsnaral^-Claima  for  a  new 
prcxluct  are  not  suatainable,  unless  the 
speciScation  discloses  at  least  one  prac- 
ticable way  of  making  it.  Hemming 
Mfg.  Co.  V.  Cutler-Hammer  Mfg.  Co., 
243  F.  595,  156  C.  C.  A.  293. 

An  inventor  must  do  more  than  give 
cues  for  future  ^periment.  and,  unless 
h«  is  dealiifg  with  elements  whose  ac- 
tion and  reactJoD  is  known  and  certain, 
be  must  disclose  how  combination  will 
operate.  H.  Ward  Leonard,  Inc.,  v. 
Maxwell  Motor  Sales  CorporatioD  (C. 
C.  A.)  252  F.  5S4. 

A  valid  patent  cannot  be  granted  for 
a  process,  unless  the  patentee  tells 
how  to  practice  it.  One-riece  Bifocal 
Lens  Co.  v.  Bisight  Co.  <D.  C.)  246  F. 
450. 

Element  of  invention  omitted  from 
claims  may  be  BU|i))licd  from  specifica- 
tions, whidi  describe  it.  Sturm  v.  Wm. 
E.  Dee  Co.  (D,  C.)  249  F.  244. 

Tbe  won]  "jointed,"  in  a  specification 
of  tbe  crank  pin  to  the  valve  sleeve  in 
an  engine,  held  to  mean  a  hinge  joint. 
Burt  V.  Coats,  47  App.  D.  C.  185. 

7. Making    description   olear  to 

person*  skilled  In  tha  art. — See  Solva 
Waterproof  Glue  Co.  v.  Perkins  Glue 
Co.  (C.  C.  A.)  251  F.  64;  Beckwitb 
Box  Toe  Co,  V.  Gowdy  (D.  C.)  244  F. 
805 ;  Featheredge  Rubber  Co.  v.  MiUer 
Rubber  Co.  (D.  C.)  260  F.  255. 

(B)  Reqvisitet   of   daimt 
9.  Raqulaitss  and  snfflolency  ot  olaliia 
Is  genaral. — See  Jones  t.  General  Pire- 
ptoofing  Co.  (C.  C.  A.)  254  F.  07. 

A  patentee  is  not  required  to  particu- 
larly point  out  and  distinctly  claim  the 
uses  to  which  hia  invention  may  be  put, 
but  aome  utility  is  to  be  presumed  &om 
the  grant,  and  additional  and  new  uses, 
even  it  unknown  to  the  inventor,  arc 
within  the  patent,  and  may  properly  be 
considered  in  determining  the  status  ol 
the  invention  in  tbe  art  Eennicott  Co 
V.  Holt  Ice  &  Cold  Storage  Co.  (C.  C 
A.)  230  F.  157. 

A  claim  of  a  patent  In  snit  will  not  bt 
held  invalidated  by  other  claims  not  it 
suit,  except  iu  clear  cases  of  duplica- 
tion. Hamilton  Bench  Mfg.  Co.  v.  P.  A 
Geicr  Co.  (C,  C.  A.)  230  V.  430. 

A  potent  for  an  electric  motor  belt 
not  invalidated  by  a  too  broad  claim  ii 
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the  spedficatioD  of  Qte  catrent  fre- 
quencies at  which  the  motor  nil!  opei- 
)te.  irbere  the  claim  wbb  made  in  good 
fiith.  Borke  Electric  Co.  v.  Independ- 
mt  Pneumatic  Tool  Co.,  232  F.  14S,  140 
C.  C.  A.  337,  judsmeDt  affirmed  od  re- 
hearing 234  P.  S3. 

An  elpmeot  of  a  combination,  describ- 
ed {□  the  same  words  in  each  of  two 
daima  of  ■  patent,  must  be  taken  to 
tfler  to  the  Bsme  thing  in  both  cUinu. 
^tromberg  Motor  Devices  Co.  t.  Zpnith 
Oirbaretor  Co.  (C.  C.  A.)  254  F.  68. 

The  use  of  relative  terms  in  a  patent 
"^'tn  does  not  neceasarilj  destroy  the 
^"itn  for  iDdefiniteneaa,  nor  require 
lu^  snch  terms  be  denied  reasonable 
■■ticity.  Vacuum  Cleaner  Co.  v.  In- 
S^'ition  Electric  Co.  (D.  C.)  234  F. 
jya'    decree  aflirmed  (C.  C.  A.)  239  F. 

^>  —  CompletenMs,  deflnltenau, 
^4  certalnty^-See  Stumpt  v.  A. 
"iATeiber  Brewias  Co.   (C.  C.  A.)  2b2 

F.  142. 

Claims  will  not  be  held  invalid  for 
iDdefinitenesa,  where  the  principle  o( 
operstioD  is  maile  clear,  anil  a  skilled 
vockcr  in  tbe  'art  has  do  difficuKf  in 
folloiFing  tbe  directiona  of  the  patent. 
Eibtl  Process  Co.  v.  Remington -Mar  tin 
Co,  234  F.  624,  148  C.  C.  A.  390,  re- 
versing decree  (D.  C.)  226  F.  766. 

It  is  not  essential  that  claim  of  patent 
shall  describe  in  detail  each  element  of 
combiaation,  but  it  ia  sufficient  if  ttieae 
details  are  shown  in  description  and 
drawings.  Waterloo  Cempot  Macliinery 
Corp.  V.  Engel,  240  F.  S76.  1D3  C.  C.  A. 
662,  sffitming  decree  (D.  C.)  230  F.  166. 

It.  LrHITATION  OF  CLAIMS 
1 1.  Scops  ami  effaot  of  elalms  In  gM- 
*ral. — An  element  cannot  be  read  into 
a  claim,  for  the  purpose  of  narrowing  it, 
and  thus  making  it  valid,  as  against  ob- 
jection that  it  is  too  broad,  in  view  of 
the  prior  art.  ProadGt  Loose  Leaf  Co. 
V.  Kalamazoo  Looee  Leaf  Binder  Co,, 
£30  F.  120.  144  C.  C.  a:  4ia 

A  patentee  is  not  required  to  point  out 
and  claim  the  uses  to  which  his  inven- 
tion ma;  be  put,  and  any  additional 
and  new  use  may  properly  be  considered 
in  determining  the  status  of  the  inven- 
tion in  the  art.  Kennicott  Co.  t.  Holt 
Ice  &  Cold  Storage  Co.,  230  F.  167,  144 
C.  C.  A.  455. 

The  monopoly  ot  a  patent  Is  limited 
in  its  scope  to  the  claims  thereof. 
Braun  v.  John  Griffiths  A.  Son  Co..  234 
r.  636.  148  C.  C.  A.  402. 

An  intentional  limitation  by  a  pftten- 
lee  is  none  the  less  effective,  because  un- 
necessary or  self-imposed.  Obmer  Fare 
Register  Co.  v.  Ohmer,  238  F.  182,  131 
C.  C.  A.  25S. 

Id  determining  whether  the  patentee 
made  a  material  advance,  the  inventioD 
to  be  considered  is  that  defined  by  the 
claim  in  suit.  Winton  Motor  Carriage 
Ce.  V.  Lindsay  Auto  Parta  Co.,  288  F. 
521,  1D2  C.  C.  A.  399. 
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The  patentee  la  conclusively  presumed 
to  know  what  he  invented  or  discovered 
at  the  time  he  applied  for  a  patent, 
though  subBe4}uent  students  may  per- 
ceive that  he  disclosed  methods  or  pro- 
cesses having  capabilities  surpussing  his 
claims.  Kintner  v.  Atlantic  Communi- 
cation Co.,  240  F.  716,  lo.T  C.  C.  A. 
S14,  affirming  decree  <D.  C.)  230  F.  829. 

A  patentee  ia  reciulred  to  clearly  de- 
fine the  scope  ot  bis  inrentiou  and  Is 
bound  by  tbe  limitations  so  imposed. 
National  Mach.  Corp.  t.  Benthall  Macb. 
Co.,  241  F.  72.  154  C.  C.  A.  72,  affirm- 
ing in  part  and  reversing  decree  in  part 
Benthall  Macb.  Co.  v.  National  Macb. 
Corporation  (D.  C.)  222  F.  618. 

The  patent  is  the  measure  ot  tbe  mo- 
nopoly, and  the  public  has  a  right  to 
act  in  reliance  on  any  clear  and  express- 
ed limitationa  contained  in  the  grant. 
Philadelphia  Rubber  Works  Co.  v.  Port- 
age Bubber  Co..  241  F.  108.  154  C.  C. 
A.  108,  modifying  decree  (D.  C.)  227  F. 
623. 

When  an  Inventor  has  pointed  out 
and  claimed  in  his  patent  the  combina- 
tion or  improvement  be  claims  as  his 
Invention,  he  disclaims  and  dedicaten 
to  the  public  any  other  combination  or 
apparent  from  his  speciS- 


ind  cloi 
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Whitney  V.  New  York  Scaf- 
folding Co.,  243  F.  180,  156  C.  C.  A.  46. 

Acquiescence,  not  only  assists  in  find- 
ing invention,  but  justifiea  breadth  of 
construction  of  the  patent  itself.  Ben- 
jamin Electric  Mfg.  Co.  v.  Northwest- 
ern Electric  Equipment  Co.  (C.  C.  A.) 
251  F.  288. 

Though  inventor  ia  not  confined  to  ex- 
act details  of  his  di<<cIosure.  the  extent 
of  his  contribution  is  limited  to  such 
substitutes  for  any  disclosed  element 
as  the  art  needs  no  help  to  find.  H. 
Ward  Leonard,  Inc..  v.  Maxwell  Motor 
Sales  Corporation  (C.  C.  A.)  252  F.  584. 

A  tlntentee  is  entitled  to  all  the  bene- 
fits of  bis  invention,  whether  he  appre- 
hends and  states  them  or  not.  nod  must 
be  given  full  protection  in  his  claims, 
whether  he  has  ciplained  the  theory  of 
the  operation  of  bis  device  correctly  or 
not,  being  entitled,  against  an  iatriuger, 
to  a  range  of  cquiralenc;  commensurate 
with  bis  actual  contribution  to  the  nit. 
Strombenc  Motor  Devices  Co.  v.  Zenitb 
Carburetor  Co.  (C.  C.  A.)  254  F.  6S. 

limiting  words  in  the  claim  of  a  pat- 
ent, relied  on  in  Patent  Office  to  differ- 
entiate it  from  a  prior  patent,  while  to 
be  given  their  full  meaning,  if  clear  and 
definite,  when  developing  ambiguity 
should  not  he  read  any  more  broadly 
than  is  reasonably  necessary  to  servo 
such  purpose  of  differentiation.  Jones 
V.  (Jeneral  t'ireproufing  Co.  (C.  C.  A.) 
254  F.  97. 

Devices  not  described,  but  plainly 
within  the  concept  in  so  far  as  it  is  pat- 
entable and  is  defined  In  the  claims,  in- 
fringe the  patent  F.  N.  Burt  Co.  v.  W. 
O.  Ritchie  &  Co.  <D.  C.)  261  F.  909. 

A  claim  tor  a  ticket-issuing  machine 
(1933) 


held  not  limited  to  any  particular  meana 

for  accomplishing   the   result  indicated. 

Meier  v.   Sullivan,  45  App.   D.   C.   10. 

Where  the  construction  of  one  of  the 

parties  to  an  iutcrfeience  involving  an 


1  pay  a 


calls  for  no  division  of  the  space  inside 
of  tLe  door  into  separate  entrance  and 
exit  pasEBgcs,  all  persons  entering  tbe 
gate  being  expected  to  pass  through  a 
single  exit  entrance,  and  the  portion  of 
the  platform  intended  as  an  entrance 
passage  not  being  obstructed  by  any 
door,  but  cpeD  at  all  times  to  passengers, 
his  claims  cannot  be  read  upon  the  is- 
sue of  an  interference  which  caUs  tor  a 
passenger  car  provided  with  a  door  and 
with  means  arranged  inside  the  door  to 
divide  the  space  inside  the  door  into  sep- 
arate entrance  and  eiit  passages;  tbe 
"space  inside  the  door"  meaning  space 
controlled  b;  tbe  door  to  which  access 
must  be  obtained  through  tbe  door. 
Eowntree  v.  Sloan,  45  App.  D.  C.  207. 

In  an  interference,  a  claim  should  be 
given  the  broadest  interpretation  which 
it  will  reasonably  support,  and  limita- 
tions will  not  be  read  into  It  to  meet  tbe 
exigencies  of  a  particular  situation,  but 
where  the  difference  in  the  invention 
clearly  appears,  the  claims  should  be 
given  a  reasonable  interpretation,  con- 
sistent with  the  specification  in  which 
they  originated,  to  the  end  that  the  real 
inveotnr  may  be  given  tbe  award  of 
priority.  Murphy  v.  Cooper,  45  App, 
D.  C.  307. 

Where  tbe  counts  of  the  issue  in  an  In- 
terference call  for  a  car  end,  etc.,  held, 
that  one  of  the  party's  application  could 
not  be  construed  to  cover  the  claim  of 
the  other  party.  Cooper  v.  Downing, 
45  App.  D.  C.  345, 

The  protection  of  an  inventor  should 
be  equal  to  his  invention,  ss  otherwise 
he  will  not  enjoy  the  rewsrd  which  tbe 
law  contemplates  shall  be  hisi  and 
where  object  of  an  applicant  for  a  pat- 
ent was  the  removal  of  soot  and  other 
nongaseous  substances  from  the  prod- 
ucts of  combustion  from  boilers  with- 
out materially  decreasing  the  draft,  and 
the  Patent  Office  awarded  him  claims 
covering  a  chamber  surrounding  the 
stack,  but  failed  to  protect  him  against 
a  possible  attempt  to  practice  and  ap- 
propriate his  invention  by  placing  the 
same  kind  of  a  chamber  between  the 
Iwiler  and  the  stack,  it  was  held,  on  a 
review  of  the  references  cited,  that  the 
Commissioner  should  have  allowed  one 
of  his  claims,  which  would  bare  had 
that  effect,  or  a  claim  of  equal  breadth. 
In  re  Grieve,  45  App.  D.  C,  524. 

Where  an  applicant's  invention  resides 
in  the  discovpry  of  a  combination  that 
will  accomplish  a  definite  result  he 
should  be  given  claims  sufficiently  broad 
to  prevent  any  one  practicing  his  in- 
vention by  merely  changing  the  position 
of  tbe  elements  of  the  combination.  In 
re  Grieve.  4.';  App.  D.  C.  524. 

A  statement  In  an  application  for  a 
patent  for  an  improvement  in  oil  well 
(1934) 
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appatatuB,  which  is  merdy  a  ststetnent 
of  broad  and  general  principles  that  are 
known  and  utilised  in  the  drilling  of  oil 
wells,  does  not  constitute  an  admission 
by  the  applicant  that  his  precise  combi- 
nation was  old  and  well  linown  when 
he  devised  it.  In  re  Willard,  45  App. 
D.  C.  549, 

Where  tbe  patentability  of  an  inven- 
tion relating  to  arc  lamp  electrodes,  a 
devdoping  art  in  the  experimental  stage, 
was  conceded  by  the  allowance  of  nar- 
row claims,  it  was  held,  reversing  a  deci- 
sion of  tbe  GoDmissIoner  rejecting 
broader  claims,  that  the  applicant 
should  not  be  confined  to  the  narrow 
limits  of  the  claims  granted,  even  though 
he  averred  that  the  best  results  bad  been 
obtained  from  the  combination  of  the 
elements  in  the  proportions  set  forth 
In  tbe  allowed  daims,  where  that  pro- 
portion was  adopted  as  preferable  only 
at  the  attained  stage  of  experimental 
development,  and  his  combination,  even 
where  the  preferred  proportions  were 
not  used,  nevertheless  produced  a  new 
resulL  In  re  Buchanan,  46  App.  D, 
C.  517. 

12.  Gofl«rai  nilas  of  oonstniotlm^- 
Tbe  word  "attached,"  in  a  patent 
claim,  held  properly  osed  to  describe 
the  relation  between -two  parts  of  a 
single  structure.  National  Brake  & 
Electric  Co.  v.  Christensen,  22a  F.  564, 
144  C  a  A.  24,  certiorari  denied  36  S. 
Ct.  447.  241  U.  S.  658,  60  L.  Ed.  1225. 

An  element  cannot  be  read  into  a 
claim,  for  tbe  purpose  of  narrowing  it, 
and  thus  making  it  valid,  as  against 
objection  that  it  is  too  broad,  in  view  of 
the  prior  art.  ProudSt  Loose  Leaf  Co. 
V.  Kalamazoo  Loose  Leaf  Binder  Co. 
(C.  C.  A.)  230  F,  120. 

The  word  "hermetically"  as  used  in 
a  patent  claim,  defined.  Gear  v.  Fair- 
mount  Electric  &  Mfg.  Co,,  231  P.  72S, 
148  C.  C.  A.  12,  reversing  decree  (D. 
0.)  225  F.  61, 

If  possible,  claims  of  patent  should  be 
construed  so  as  to  uphold  and  not  de- 
stroy it.  Thacher  f.  Transit  Const. 
Co.,  2.14  F.  640,  148  C.  C.  A.  406,  af- 
firming judgment  (D,   0.)   228  F.  905. 

That  complainant,  before  acquiring 
tbe  patent  which  it  claimed  was  in- 
fringed, gave  it  a  narrow  construc- 
tion, does  not  estop  him  from  assert- 
ing a  broader  con  it  ruction  after  ac- 
quisition, end  claiming  defendant's  in- 
fringement. Columbia  Graphophone 
Co.  V.  Searchlight  Horn  Co.,  238  F. 
136,   149  C.   C,   A.  345. 

The  meaning  of  a  word  as  used  in 
patent  claims  may  vary  with  the  con- 
text and  with  the  circumstances.  Clip- 
per Belt  Lacer  Co.  v,  fVW  Co.,  237 
F.  602,  150  C,  C,  A.  484, 

Where  the  Court  is  convinced  that  a 
patentee  has  made  a  meritorious  in- 
vention, it  will  not  deprive  him  of  its 
fruits  on  merely  technical  grounds. 
Hinman  v.  Visible  Milker  Co.,  239  F. 
S96,  153  C.  C.  A.  24,  affirmiiw  decree 
(D.  C.)  231  F.  174. 
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Where    a    patentee   has   produced    a 
Btructnre  which  practically  inaugurates 
t  new  industry  and  is  of  great  value,  a 
court  should  be  zealous  to  so  construe 
the  claims  as  to  give  it  validity.    Auto 
Vacuum  fYeeser  Co.  v.  William  A,  Sex- 
ton Co.,  239  F.  8»8,  153  C.  0.  A.  26. 
A  patent  may  be  of  doubtful  mean- 
ing, or  contain  several  meanings  suit- 
able to   varying   expected    conditions; 
but  it  cannot  have  separate  meanings 
inconsistent    with    each    other.    Kinter 
V.  Atlantic  Ck>mmunication  Co.,  240  F. 
716^  153  O.  C.  A.  514,  affirming  decree 
(D.  C.)  230  F.  829. 

In  a  daim  in  a  patent  for  a  method 

of  wireless  signaling,  including  as  an 

eiement    definite    wave    frequency    in 

groups  of    definite    frequency,    definite 

does  not  indicate  uniform  recurrence  in 

Poixit  of  time.    Id. 

Jk.  patentee  is  to  be  held  to  that  con- 
^tmcrtion  of  his  patent  which  does  not 
ificlucle  anything  disclosed  by  prior  pat- 
en es  or  devices  in  public  use  or  known 
to  tike  public  Ward  v.  Rogers  Bros. 
Co,,    ^U  F.  257,  154  C.  C.  A.  177. 

3?lie  intentional  limitation  of  a  claim 
by  tlxe  patentee  is  binding  on  him,  al- 
thou^li  the  limitation  was  voluntary* 
Arziol<j-Creager  Co.  v.  Barkwill  Brick 
Co.,    2-46  F.  441,  158  O.  0.  A.  505. 

A.       clause   at    the   beginning    of    the 

claJTTiffs  of  a  mechanical  patent,  stating 

the    purpose  of  the  device,  is  not  to  be 

ignor^ed  as  not  describing  any  element, 

but    xjB  a  modifying  clause,  to  be  read 

upon,   every  element  thereafter  described. 

Scin-atm    Glass    Mfg.    Co.    v.     Homer 

Brooke  Glass  Ca,  249  F.  228,  161  C. 

G.    A..   264,  certiorari  denied  38  S.  Ct 

5S2.  247  U.  S.  520,  62  L.  Ed.  1246. 

A  patent  is  no  broader  than  its  claims ; 

^d»    if  the  language  of  the  claims  is 

c^^ar  and  distinct,  the  patentee  is  bound 

thereby.     Wilson      &      Willard      Mfg. 

Jf  •  V.  Union  Tool  Co.,  249  F.  729,  161 

^*    CJ.    A  639,   reversing  decree   Union 

T»ol  Co.  V.  Wilson  &  Willard  Mfg.  Co. 

(?•    C.)  237  F.  837,  and  certiorari  de- 

D^ed  SV  S.  Ot  6,  63  L.  Ed.  — . 

|xi  claim  for  skirt  invention,  "entire" 
flcld  to  mean  what  the  word  usually 
joeans,  yiz.  "whole."  Epstein  v.  Dry- 
^^  Cr).  C.)  229  F.  756. 
J  *?  claim  for  skirt  invention,  "in- 
cioaii^g,,  held  to  mean  "to  envelope  with 
^^^iinding  material."    Id. 

the  ^*^^'^^    principles    stated    governing 

^Construction  of  patents  relating  to 

^.  *^^Av  and    rapidly    growing   art   and 

volv 
catio 


the  scope  of  the  invention  is  in- 
•    Kintner  v.  Atlantic  Communi- 
-   Co.  (D.  C.)  230  F.  829. 
^   ^laim  of  a  patent,  although  ambig- 
^^»   should,  if  possible,  be  so  construed 
..  ^  ^^    give  it  a  valid  meaning,  rather 


than 
lesa. 


one  which  would  make  it  purpose- 
Isaacs  ▼.   Sussman   (D.    C.)   235 


*~*^^  word  "essentially"  is  not  a  syno- 

^^^     for    "substantially,"    and,    when 

^v^    in  a  patent  claim,  means  some- 

«^^8  essential  or  indispensably  neces- 


sary. Pittsburgh  Iron  &  Steel  Foun< 
dries  Co.  V.  Seaman-Sleeth  Co.  (D.  C.) 
236  F.  766. 

When  the  language  of  a  patent  is  to 
be  interpreted,  the  document  must  be 
construed  as  a  whole,  and  words  cannot 
be  isolated  from  their  context,  to  give 
them  a  more  comprehensive  meaning 
than  was  originally  intendtnl.  Marconi 
Wireless  Telegraph  Co.  of  America  v. 
De  Forest  Radio  Telephone  &  Tele- 
graph Co.  (D.  C.)  236  F.  942. 

Where  a  patent  by  reason  of  slight 
use  notwithstanding  appreciable  ad-  '^ 
vertisement  appears  to  have  been  of 
little  practical  value,  it  is  not  entitled 
to  a  broad  construction.  Shipman  y. 
Frank   (D.  C.)   237  F.  395. 

Courts  will  not  be  permitted  mere  lit- 
eralism to  -defeat  a  meritorious  pat- 
ent. Domestic  Vacuum  Cleaner  Co. 
V.  Bissell  Carpet  Sweeper  Co.  (D. 
C.)    242   F.   943. 

A  patentee  is  not  limited  by  a  partic- 
ular description  of  his  device  in  the 
patent,  where  it  is  expressly  stated  to 
be  the  preferred  form  of  construction. 
United  States  Fire  Escape  Counterbal- 
ance Co.  V.  Joseph  Halstead  Co.  (D.  C.) 

246  F.  947. 

Since  all  claims  in  the  patent  must 
be  given  as  broad  a  scope  as  their  lan- 
guage will  bea];,  no  court  is  justified  in 
reading  into  a  claim  limitations  not  set 
forth  to  establish  the  invalidating  force 
of  a  prior  construction.  Lyon  Non-skid 
Co.  V.  Edward  V.  Hartford,  Inc.  (D.  O.) 

247  F.  524,  decree  affirmed  (C.  C.  A.) 
250  F.  1021. 

An  application  for  a  patent  for  a 
narrow  improvement  on  an  old  and  well- 
developed  art  should  be  strictly  con- 
strued. Shrauger  &  Johnson  v.  Phillip 
Bernard  Co.  (D.  C.)  247  F.  547. 

The  questions  of  invention  and  of 
infringement  are  not  verbal  questions, 
and  neither  can  be  determined  by  the 
test  of  the  words  used  in  the  patent 
claims.  Robinson  v.  Tubular  Woven 
Fabric  Co.  (D.  C.)  248  F.  526. 

In  an  interference  the  claims  will  be 
given  the  broadest  interpretation  which 
they  will  reasonably  support,  and  limi- 
tations will  not  be  imported  therein  to 
meet  the  exigencies  of  a  particular  sit- 
uation. The  issue  in  an  interference 
is  that  of  priority  under  the  claims  as 
drawn,  and  not  of  priority,  under  other 
and  different  claims.  Kirby  v.  Clem- 
ents, 44  App.  D.  C.  12. 

Where  a  design  patent  is  granted  for 
a  figure,  the  name  by  which  it  is  dosipr- 
natcd  forms  no  part  of  the  patent. 
Wilson  V.  Ilecht,  44  App.  D.  C.  33. 

Where  a  distinct  advance  has  been 
made  by  an  applicant  for  a  patent  in  a 
given  art,  and  the  questibn  of  patent- 
ability is  close,  it  will  be  resolved  in 
favor  of  the  applicant,  especially  where 
his  claims  are  specific.  In  re  Katzen- 
berger,  46  App.  D.  C.  530. 

13.  Construction  in  connection  with 
speciflcations  and  other  ciaims.— See 
MarshaU   Field   &   Co.   v.    George    S. 

(1935) 
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EeUey  Co.  (C.  C.  A.)  233  F.  265;  note 

IS,  under  this  secdon. 

In  determiiiiDg  an  alleged  infringe- 
ment,  the  court  should  have  in  mind 
the  true  worth  of  th«  claim  ai  measured 
by  the  inventor's  contribution  to  the 
art,  and  should  remember  that  each 
claim  of  a  patent  ia  in  law  a  separate 
lEventioD.  Kennioott  Co.  v.  Holt  Ice 
&  Cold  Storage  Co.  (O.  0.  A.)  230  P. 
1B7. 

The  presence  ot  reference  letters  in  a 
claim  is  not  of  controlling  effect,  as  ar- 
bitrarily limiting  the  claim,  or  as  de- 
priving it  of  the  beneht  of  equivalents; 
but  where  they  form  the  only  distinc- 
tion between  two  claims,  tbey  indicate 
a  narrower  scope.  Curry  t.  Union 
Electric  Welding  Co..  230  F.  422,  144 
C.  C.  A.  5iSi. 

A  claim  of  a  patent  in  suit  will  not 
be  held  invalidated  bj  other  claims  not 
in  suit,  except  in  clear  cases  of  dupli- 
cation. Hamilton  Beach  Mfg.  Co.  v. 
P.  A.  Geier  Co.,  230  F.  430,  144  C.  C. 
A.   672. 

A  limitation  expressed  in  one  claim 
of  ft  patent,  but  omitted  from  another, 
sbonld  not  be  read  into  the  latter,  if 
it  can  be  avoided.  Wbitakcr  v.  Todd, 
£32  F.  714,  146  C.  C.  A.  640,  affirming 
dfcree  Georg«  W.  Todd  &  Co.  v.  J. 
Whitaker  Mfg.  Co.  (D..C.)  226  F.  791. 

Tbe  claim  in  a  patent  is  the  measure 
of  the  invention ;  hut  the  claims  are  to 
be  construed  in  the  light  of  the  speci- 
fication, which  may  limit,  but  cannot 
expand,  them.  Miller  Rubber  Co.  v. 
Behrend.  242  F.  515,  155  C.  C.  A.  291. 

One  claim,  or  set  of  claims,  cannot 
be  helped  out  b;  judicial  incorporation 
therein  of  other  claims,  or  parts  there- 
of, in  the  patent  application.  Mayer 
V.  A.  &  H.  G.  Mutsthler,  24S  F.  911, 
101  G.  C.  A.  29,  reversing  decree  Same 
V.  Mulachuler  (D.  C.)  237  F.  664,  and 
writ  of  certiorari  denied  38  S.  Ot  8, 
ta  L.   Ed.   — . 

Elvery  claim  represents  a  separate 
cnuBe  of  action,  and  cannot  be  helped 
by  other  good  claims,  but  must  stand 
on  tbe  disclosure  as  interpreted  and 
measured  by  the  prior  art.  Stumpf  v. 
A.  Schreiber  Bre^ring  Co.  (C.  C.  A.) 
252   F.    142. 

A  limitation  found  in  one  claim, 
whereby  alone  it  substantially  differs 
from  another,  cannot  be  read  into  the 
other.  Jones  v.  Syhes  Metal  Lath  & 
Hoofing  Co.  {C.  C.  A.)  254  F.  91. 

A  patentee  may  supply  his  own  dic- 
tionary; so  a  claim  being  for  roll  with 
notches  staggered  as  specified,  and  tho 
word  "staggered"  being  found,  in  the 
epecificatiun,  only  in  the  sentence  stat- 
iug  the  preferred  form,  the  claim  will 
be  limited  to  such  form.    Id. 

An  element  of  a  mechanical  combina- 
tion, which  is  an  esi>ential  part  of  the 
invention,  and  is  clearly  described  and 
shown  in  the  specification  and  draw- 
ings, may  be  read  into  a  claim,  al- 
though not  specified  therein,  and  al- 
though the  claim  does  not  contain  the 
(1938) 


words  "lubstantially  as  described." 
Waterloo  Cement  Machinery  Corpo- 
ration T.  Bngel  (D.  C.)   230   F.'  169. 

The  claims  of  a  patent  are  limited  by 
tbe  language  used,  and  while  tbey  may 
be  construed  in  the  light  of  the  draw- 
ings and  apecificatioDs,  tbey  cannot  be 
broadened  to  include  all  matter  con- 
tained or  stated  therein.  Safety  Car 
Heating  &  Lighting  Co.  v.  Gould  Cou- 
pler Co.  (D.  0.)  231)  F.  84S. 

A  specificatiDn  in  a  patent  of  a  "short 
rail"  as  an  element  of  an  amusement 
device  held  a  negative  Uoiitation,  which 
excluded  from  the  invention  a  contin- 
uous rail.  Rice  v.  Palisades  Realty 
&  Amusement  Co.  (D.  C.)  231  F.  793, 
decree  affirmed  231  F.  997.  146  C.  C. 
A.  353. 

Tbe  claims  of  a  patent  must  be  read 
In  the  light  of  the  description,  and  if 
the  evidence  indicates  different  con- 
structions, that  construction  govejns 
which  will  sustain  the  patent,  rather 
than  tbe  one  which  will  defeat  it.  Min- 
er V.  T.  H.  Symington  Co.  (D.  C.)  238 
P.  806. 

A  limitation  expressed  in  one  claim 
of  a  patent  cannot  be  read  into  an- 
other claim  from  which  it  is  omitted. 
Id. 

Broad  claims  will  not  be  held  invalid, 
if  tbey  are  plainly  Intended  to  include 
by  reference  such  specific  limitations 
as  would  make  the  invention  patent- 
able. F.  N.  Burt  Co.  v.  W.  C.  Ritchie 
&  Co.  (D.  C.)  251  F.  909. 

Where  one  of  Che  parties  to  an  inter- 
ference copied  the  claims  of  his  ad- 
versary which  were  made  the  issues  of 
an  interference  then  declared,  and  they 
called  for  a  car  end  composed  of  three 
sections,  two  of  which  wfre  duplicates, 
and  the  third,  an  intermediate  section, 
forming  a  connection  between  tbe  du- 
plicate sections,  and  bis  specifications 
and  drawings  called  for  and  showed 
a  car  end  composed  ot  seven  sections, 
the  top  and  bottom  ones  being  different 
in  shape  and  conformation,  while  the  in- 
termediate ones  were  alike,  it  was  beld 
that  he  was  not  entitled  to  make  tbe 
claims  of  tbe  issue,  and  that  the  other 
party  was  entitled  to  an  award  of 
priority.  Murpby  v.  Cooper,  46  App. 
D.  C.  307. 

In  an  interference  proceeding,  in 
order  to  determine  whether  one  of  the 
parties  had  a  conception  of  the  inven- 
tion of  tbe  issue,  it  is  proper  to  refer 
to  bis  specifications  to  ascertain  what 
advantages  be  claims  tor  the 
tion  described  and  bow  tbe  i 
is  practiced.  Gatbmann  v.  Clarhe,  4o 
App.  D.  C.  512. 

Where  en  applicant  concedes  that 
certain  devices  described  in  three  of 
hi^  clsims  are  old,  and  states  that  tbey 
are  claimed  only  in  combication  with 
the  devices  of  a  fourth  claim,  and  that 
claim  is  reiected.  the  other  three  claims 
fall  with  it.  In  re  Minor,  45  App. 
D.  C.  555. 

IS.  Construction  In  connMtlMi  wllti 
drawings.— A  patentee  obtains  4  mo- 
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Bopoly  only  of  what  he  discloses  and 
^ims,  and  what  the  claimed  invention 
ig  mnst  be  found  in  the  specification, 
Vith  such  light  as  the  drawings  may 
throw  upon  it.  Outlools  Envelope  Co. 
T.  General  Paper  Goods  Mfg.  Co.,  289 
F.  877,  153  C.  C.  A.  5. 

Claims  of  patent  are  to  be  construed 
in  light  of  real  invention  as  shown  and 
described  in  drawings  and  specification. 
Burroughs  Adding  Mach.  Co.  v.  Felt 
k  Tarrant  Mfg.  Co.,  243  F.  861,  156 
L.  C  A.  oitOm 

In  determining  whether  a  patent 
shows  an  inventive  advance  over  a 
prior  patent,  the  structure  disclosed  by 
the  specification  and  drawings  of  the 
prior  patent,  and  not  the  language  of 
its  claims,  is  to  be  considered.  Gen- 
eral  Electric  Co.  v.  Cooper  Hewitt 
Electric  Co.,  249  F.  61,  161  C.  C.  A. 
121. 

An  essential  element  of  an  invention 
described  and  shown  in  the  specifica- 
tion and  drawings  may  be  read  into 
a  claim  although  not  specified  therein. 
Waterloo  Cement  Machinery  Corp.  v. 
Engel  (D.  C.)  230  F.  169. 

Drawings  attached  to  a  patent  may 
be  used  to  explain  any  obscurity  in  the 
ipecificadons  and  to  show  the  form  and 
position  of  the  parnu  Barber  v.  Reo 
Motor  Car  Sales  Co.  (D.  C.)  245  F. 
938. 

In  reading  a  claim  for  the  purpose  of 
constrmng  it,  the  specifications  and 
drawings  must  be  considered.  Monte 
V.  Dunkley,  46  App.  D.  C.  70. 

Where  an  inventor  by  the  combina- 
tion of  old  elements  produces  a  new 
>Ad  useful  device,  he  is  not  restricted 
to  the  exact  language  employed  in  the 
patent  claims,  where  he  has  referred  to 
a  specific  drawing  which  in  fact  ex- 
hibits, the  real  functioning  element  of 
the  mechanism,  but  omits  its  complete- 
ness. Bethlehem  Steel  Co.  v.  U.  S., 
53  Ct.  CI.  348. 

17.  Prooeodinos  in  th«  patent  ofllM 
—In  generals— See  Ghraphic  Arts  Co.  v. 
Photo-Chromotype    Engraving   Co.    (C. 
C.  A.)  231  F.  146 ;    Michigan  Engine 
Valve  Co.  v.  Monarch  Mfg.  Co.  (C.  C. 
A.)  233  F.  107;    Strause  Gas  Iron  Co. 
V.  Waiiam   M.   Crane  Co.    (C.   C.   A.) 
235  F.  126;    Clipper  Belt   Lacer   Co. 
▼.  E-W  Co.    (C.   C.   A.)   237   F.   602; 
Eagle  V.  Woodenware  Mfg.  Co.  v.  Dana 
Mfg.  Co.  (C.  C.  A.)  239  F.  907 ;  Reece 
^hoe  Machinery    Co.   v.    United    Shoe 
Machinery  Co.  (C.  C.  A.)  244  F.  446; 
Epstein  v.  Dryfoos  (D.  C.)  229  F.  756 ; 
Henry  v.  City  of  Los  Angeles  (D.  C.) 
230  P.  457;    Ajnerican    Graphophone 
Co.  V.  Gimbel  Bros.  (D.  C.)  234  F.  361 ; 
Riter^-onley  Mfg.  Co.  v.  Atlanta  Gas- 
light Co.    (D.    C.)    234    F.    896;     H. 
D.  Smith  &  Co.  v.   Southington  Mfg. 
Co.  (D.  C.)  235  F.   160;   Quinn  v.  J. 
H.  Faw,    Inc.    (D.    C.)    235    F.    166; 
Thacher  v.    Board   of   Sup'rs   of   Polk 
County,  Iowa  (D.  C.)  235  F.  724;   Un- 
ion Special  Mach.  Co.  v.  Quaker  City 
*^oar  Mills  Co.  (D.  C.)  236  F.  246. 
finles  established  by  the  Commission- 
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er  of  Patents,  pursuant  to  Rev.  St  | 
483  (Comp.  St.  1916,  §  745),  if  not  in- 
consistent with  law,  have  the  force  of 
statute.  Westinghouse  Traction  Brake 
Co.  V.  Christensen,  243  F.  901,  156  C. 
C,  A.  413.       , 

An  exclusive  licensee  is  not  bound  by 
the  narrow  construction  which  the  pat- 
entee puts  upon  his  claims  for  the  sake 
of  getting  a  reissue,  and  when  the 
original  claims  are  repeated  in  the  re- 
issue, the  licensee  may  have  them  con- 
strued as  broadly  as  they  would  have 
been  in  the  original.  Miami  Cycle  & 
Mfg.  Co.  V.  Robinson,  245  F.  556,  158 
C.  C.  A.  22. 

Arguments  made  by  applicant  in  x^ai- 
ent  Otfice  are  not  to  be  taken  as  meas- 
ure  of  his  patent,  where  not  accom- 
panied by  any  changes  in  claims.  Auto 
Pneumatic  Action  Co.  v.  Eindler  & 
Collins,  247  F.  323,  159  C.  C.  A.  417. 

The  only  basis  for  granting  any  pat- 
ent is  the  specification,  and  while  the 
meaning  of  that  document  can  be  il- 
lustrated by  the  solicitor's  arguments, 
or  the  patentee's  admistsions,  which 
are  part  of  the  file  wrapper  contents,  a 
copy  of  an  advertising  publication  sub< 
mitted  to  the  examiner  before  the  pat- 
ent was  issued  cannot  be  considered  as 
evidence  of  the  basis  for  the  grant  of 
the  patent.  Stumpf  v.  A.  Schreiber 
Brewing  Co.  (0.  C.  A.)  252  F.  142. 

18.  — —  Rejection  and  amendment  of 
claims.— See  Pelton  v.  Williams  (C.  C. 
A.)  235  F.  131. 

An  applicant,  who  acquiesces  in  the 
rejection  of  claims  by  the  Patent  Office 
on  references  to  prior  patents,  and  ac- 
cepts narrower  claims,  is  estopped  from 
broadening  such  claims  beyond  the  natu- 
ral import  of  their  terms.  Ventilated 
Cushion  &  Spring  Col  v.  D'Arcy,  232 
F.  468,  146  C.  C.  A.  402,  denying  re- 
'  hearing  229  F.  398. 

An  intentional  limitation  of  a  claim 
by  the  patentee  by  amendment  is  none 
the  less  effective  because  it  was  not  nec- 
essary to  patentability.  Michigan  En- 
gine Valve  Co.  v.  Monarch  Mfg.  Co., 
233  F.  107,  147  C.  C.  A.  177. 

Where  Patent  Office  disallowed  pat- 
entee's broadest  claims  and  to  obtain 
patent  he  limited  his  claims,  he  cannot 
thereafter  assert  that  his  invention  in- 
cluded such  broad  claims.  Thacher  v. 
Transit  Const.  Co.,  234  F.  640,  148  C. 
C,  A.  406,  affirming  judgment  (D.  C.) 
228  F.  905. 

A  limitation  imposed  by  the  Patent 
Office  to  distinguish  from  prior  refer- 
encesi  and  accepted  by  the  applicant 
cannot  be  disregarded,  although  it  may 
have  been  unnecessary.  Strause  Ga.s 
Iron  Co.  V.  William  M.  Crane  Co.,  235 
F.  126,  148  C.  C.  A.  620. 

To  be  estopped  by  proceedings  in  the 
Patent  Office,  a  patentee  must  have  sur- 
rendered something  which  he  now  claims 
to  obtain  that  which  he  was  allowe<l. 
Frey  v.  Marvel  Auto  Supply  Co.,  23t> 
F.  916,  150  C.  C.  A.  178. 

When  the  applicant  for  a  patent  in- 

(1937) 


§  9432  PATi 

sertB  limitations  and  restrictions  to  com- 
ply with  rulinsB  of  the  Patent  Office,  he 

cannot  afterward  hare  a  construction 
d(  his  patent  aa  though  the  limitations 
and  restrjctioni  were  not  contained  in 
it  MooD-HopkiiiB  Billinf  Mach.  Co.  v. 
DaltOQ  Adding  Mach.  Co.,  236  F.  93(!, 
150  C.  C.  A.  108,  reveraing  decree  Dal- 
ton  Adding  Mach.  Co.  t.  Moon'Hopklns 
Billing  Mach.  Co.  (D.  C.)  223  F.  51. 

A  patentee,  who  has  acnuleaced  in  the 
ruling  of  the  Patent  Office  limiting  bis 
claims  b;  the  inclusion  of  certain  ele- 
menta,  is  estopped  to  claim  the  broader 
conatruction  wbich  he  has  abandoned. 
Garland  v.  Quinn,  242  F.  267,  155  C. 
O.  A.  107. 

The  cancellation  of  process  claims  in 
an  application  held  not  to  invalidate  a 
patent  tor  tfae  process  issued  on  a  dl- 
Tisional  application.  Aurora  Mantle  & 
Lamp  Co.  v.  Kaufmann,  243  F.  911, 156 
C.  C.  A.  423. 

A  claim  cannot  be  so  construed  as  to 
'  cover  what  was  rejected  by  the  Patent 
Office  in  the  application  for  tbe  patent 
Broadway  Towel  Supply  Co.  v.  Brown- 
Meyer  Co.,  246  F.  659,  158  C.  C.  A.  87. 

An  inventor's  acquiescence  in  the  re- 
jection of  ft  broad  claim,  and  his  accept- 
ance in  its  place  of  one  distinctly  lim- 
ited, estops  him  from  thereafter  seek- 
ing the  bcneGt  so  surrendered ;  and  this 
regardless  of  whether  the  Patent  Office 
was  right  or  wrong  in  rejecting  tbe 
original  claim.  Vanmanen  v.  Leonard, 
248  F.  939,  161  C.  C.  A.  57. 

Where  a  patent  was  not  obtained  un- 
til after  numerous  rejections  and  amend- 
ments of  claims  on  reference  to  prior 
patents,  it  is  limited  to  the  precise 
form  and  language  of  the  claims  al- 
lowed. Cole  Y.  Ed.  Q.  Hookstratten 
Cigar  Co.  (G.  C.  A.)  250  F.  628. 

Where  the  inventor's  disclosure  was 
fully  contained  in  his  original  speciGca-  ' 
tion,  his  claims  thereunder  having  been 
rejected,  a  substituted  claim  should  not 
bo  read  as  purporting  to  cover  with- 
drawn suggestions  of  variant  structures, 
80  as  to  invalidate  tbe  same ;  it  appear- 
ing that  the  suggestions  were  with- 
drawn where  the  rejection  of  claims 
that  were  ai^ropriate  was  acquiesced 
in.  Ruud  Mfg.  Co.  v.  Ijong-Landretb- 
Schneider  Co.  (C.  C.  A,)  250  F.  860. 

The  owner  of  a  patent  has  no  stand- 
ing to  sue  upon  a  canceled  claim,  or 
seek  a  construction  of  an  allowed  claim 
which  would  in  effect  revive  a  canceled 
claim,  hut  the  acquiescence  of  the  pat- 
entee in  the  rejection  of  one  claim  can- 
not be  given  a  retroactive  effect  'upon 
the  negotiation  leading  up  to  the  al- 
lowance of  the  other  claims,  so  as  to 
narrow  those  claims  to  less  than  they 
were  entitled  to  at  the  time  of  their  al- 
lowance. Btromberg  Motor  Devices  Co. 
V.  Zenilh  Carburetor  Co.  (C.  C.  A.) 
254  F.  68. 

Claims  substituted  for  others  rejected 
on  references  to  prior  devices  cannot  be 
construed  to  cover  either  what  was  re- 
jected  or   was   disclosed   by   the  refer- 
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ences;  and  courts  should  not,  b^  con- 
struction, enlarge  a  claim  of  a  patent 
which  the  Patent  Office  bad  admitted 
after  Imposing  limitations  and  the  pat- 
entee acquiesced  in  beyond  tbe  fair  in- 
terpretation of  its  terms.  American 
Graphopbone  Co.  v.  Gimbel  Bros.  (D.  C.) 
234  F.  361,  decree  affirmed  (C.  C.  A.) 
240  F.  971,  974. 

Where  a  patentee  did  not  appeal  from 
decision  of  examiner  rejecting  bis 
claims,  but  filed  new  and  mote  restrict- 
ed claims,  he  is,  regardless  of  propriety 
of  examiner's  decision,  presumed  to 
have  dedicated  to  public  all  claims  with- 
drawn. H.  D.  Smith  &  Co.  v.  Soutb- 
ington  Mfg,  Co.  (D.  C.)  235  F.  160. 

A  patentee,  who  narrowed  his  claim  to 
meet  objections  by  the  Patent  Office, 
cannot  have  what  he  eliminated  re- 
stored by  construction  for  the  purpose 
of  making  ont  infringement  Oriental 
Tissue  Co.  v.  Louis  De  Jonge  &  Co.  (D. 
C.)  235  P.  2»4. 

Extent  of  estoppel  of  a  patentee  by 
acquiescence  in  rejection  of  claims  con- 
sidered. Johnston  v.  Davenport  Brick 
&  TUe  Co.  (D.  C.)  237  P.  668. 

Effect  will  not  be  given  amendmenis 
filed  in  patent  application,  in  an  effort 
to  secure  claims  broad  enough  to  effect 
a  patent  for  a  device  already  issued,  bnt 
for  which  patent  had  not  then  been  is- 
sued. Lyon  Non-Skid  Co.  v.  Edward  T. 
Hartford,  Inc.  (D.  C.)  247  P.  524,  de- 
cree affirmed  (C.  C.  A.)  250  P,1021. 

Where  the  first  two  claims  of  plain- 
tifTs  patent,  after  being  rejected  by  the 
examiner,  were  later  allowed  aa  claims 
10  and  11,  there  is  no  reason  for  a 
strict  construction  of  tbe  third  claim. 
which,  after  the  disallowance,  was  made 
No.  1.    Uildretb  v.  Hastoras  (D.  C.)  253 


20.  Stal«  at  the  ort^-See  Railroad 
Supply  Co.  T.  Elyria  Iron  &  Steel  Co., 
37  S.  Ct  502,  61  L.  Ed,  1136;   Graphic 

Arts  Co.  T.  Photo-Chromotype  IQngrav- 
ing  Co.  (O.  O.  A.)  231  P.  146;  Karl 
Kiefer  Mach,  Co.  v.  Unionwerke,  A.  G. 
(C.  C.  A.)  231  P.  733:  Michigan  En- 
gine Valve  Co.  v.  Monarch  Mfg.  Co. 
(C.  C.  A.)  233  F.  107;  Robins  Convey- 
ing Belt  Co:  V.  Link  Belt  Co.  (C.  O.  A.) 
233  P.  1005 ;  Henog  v.  Charles  KeUer 
&  Co.  (0.  C.  A.)  234  F.  85;  Thacher  v. 
Transit  Const.  Co.  (C.  C.  A.)  234  P.  640; 
Peerless  Machinery  Co.  v.  United  Shoe 
Machinery  Co.  (C.  C.  A.)  236  P.  234; 
Bump's  Perfected  Paper  Fastener  Co. 
T.  Gessier  (C.  G.  A.)  236  P.  242;  Stand- 
ard Optical  Co.  V.  Cook  (C.  C.  A.)  236 
F.  54S;  Pelton  v.  American  Auto  Heat- 
er Co.  (C.  C.  A.)  239  F.  320;  Leonard 
V.  Corn  Products  Refining  Co.  (0.  C  A.) 
239  F.  734;  Weber  Electric  Co.  v.  Na- 
tional Gas  &  Electric  Fixture  Co.  (C. 
C.  A.)  240  P.  966;  Ward  v.  RoKcrs 
Bros.  Co.  (C.  C.  A.)  241  F.  257;  Deister 
Concentrator  Co.  v.  Deister  Mach.  Co. 
(C.  C.  A.)  241  P.  379;  W.  P.  Bums  Co. 
V.  Automatic  Recording  Bafe  Co.  (C.  C. 
A.)  241  F.  472 ;  American  Graphopbone 
Co.  T.  Gimbel  Bros.  (0.  &  A.)  241  F. 
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971;  Melber  y.  School  Diet,  of  Pitts- 
burgh (C.  C.  A.)  243  F.  196;  Carper  v. 
Crown  Cork  &  Seal  Co.  of  Baltimore 
City  (C.  C.  A.)  243  F.  200;  Jackson 
Cushion  Spring  Co.  v.  Adler  (C.  C.  A.) 

243  F.  386;  K-W  Ignition  Co.  v.  Temco 
Electric  Motor  Co.  (C.  C.  A.)  243  F. 
5S8;  Burroughs  Adding  Mach.  Co.  v. 
Felt  &  Tarrant  Mfg.  Co.  (C.  O.  A.)  243 
F.  861;  Moline  Plow  Co.  v.  Morgan  (C. 
0.  A.)  243  F.  906;  O.  K.  Tool  Holder 
Co.  ▼.  J,  H.  Williams  &  Co.  (C.  C.  A.) 

244  F.  796;  Oshkosh  Mfg.  Co.  v.  Koeh- 
ring  Mach.  Co.  (C.  C.  A.)  253  F.  647 ; 
F.  W.  Rauskolb  Co.  v.  Anthony  Mfg. 
Co.  (C.  C.  A.)  253  F.  650;  Dudlo  Mfg. 
Co.  V.  Varley  Duplex  Magnet  Co.  (C.  O. 
A.)  253  F.  745;  Epstein  v.  Dryfoos  (D. 
C.)  229  F.  756;  Pierce  v.  Combined 
Heat  k  Sprinkler  Co.  (D.  C.)  233  F. 
531;  American  Graphophone  Co.  v. 
Gimbel  Bros.  (D.  C.)  234  F.  344;  Riter- 
Conley  Mfg.  Co.  v.  Atlanta  Gaslight  Co. 
(D.  C.)  234  F.  896;  Otis  Elevator  Co. 
T.  Eaestner  &  Hecht  Co.  (D.  C.)  234  F. 
926;  H.  D.  Smith  &  Co.  v.  Southington 
Mfg.  Co.  (D.  C.)  235  F.  160 ;  Thacher 
T.  Board  of  Sup'rs  of  Polk  County,  Iowa 
(D.  C.)  235  F.  724;  Perfection  Spring 
Service  Co.  v.  America  Auto  Heater  Co. 
(D.  C.)  236  F.  256;  Marconi  Wireless 
Telegraph  Co.  of  America  v.  De  Forest 
Badio  Telephone  &  Telegraph  Co.  (D. 
C.)  236  F.  942;  Safety  Gas  Lighter  Co. 
T.  Fischer  Bros.  &  Corwin  (D.  C.)  236 
F.  955 ;  Luminous  Unit  Co.  v.  R.  Wil- 
liamson &  Co.  (D.  a)  241  F.  265;  Wal- 
ter S.  Newhall  Co.  v.  Baltimore  &  O.  R. 
Co.  (D.  C.)  243  F.  615. 

Prior  state  of  art  requires  the  Sulman- 
Picard-Ballot  patent.  No.  835,120,  to  be 
sustained  only  so  far  as  it  claims  results 
obtained  by  the  use  of  oil  within  propor- 
tions described  therein  as  ^'critical  pro* 
portions."  Minerals  Separation  v.  Hyde, 
37  S.  Ct.  82,  242  U.  S.  261,  61  L.  Ed. 
286,  reversing  decree  Hyde  v.  Minerals 
Sfparation,  214  F.  100,  130  C.  C.  A. 
576. 

In  determining  an  alleged  infringe- 
ment, the  court  should  have  In  mind  the 
true  worth  of  the  claim  as  measured  by 
the  inventor's  contribution  to  the  art. 
Kennicott  Co.  v.  Holt  Ice  &  Cold  Stor- 
age Co.,  230  F.  157,  144  C.  C.  A.  455. 

A  construction,  which  would  make  two 
verbally  different  claims  in  a  patent 
identical  is  not  to  be  followed,  when 
there  is  nothing  In  the  prior  art  which 
constrains  to  any  such  construction. 
Automatic  Record! ngf  Safe  Co.  v.  Burns 
Co.,  231  F.  985,  146  C.  C.  A.  181,  modi- 
lying  decree  (D.  C.)  224  F.  513. 

Although  a  combination  patent  Is  not 
folly  anticipated  by  any  single  patent  in 
the  prior  art,  other  patents  may  be  con- 
sidered in  determining  its  scope.  Venti- 
lated Cushion  &  Spring  Co.  v.  D'Arcy, 
232  F.  468,  146  C.  C.  A.  462,  denying 
rehearing  229  F.  398. 

If  a  claim  cannot  be  read  on  defend- 
ant's device,  there  can  be  no  infringe- 
ment; but,  if  it  can  be  read,  infringe- 
ment is  suggested,  not  proved,  and  the 
prior  art,  as  well  aa  the  disclosure,  must 


still  be  studied.  Tostevin-Cottie  Mfg. 
Co.  ▼.  M.  Ettinger  Co.  (C.  C.  A.)  254  F. 
434. 

The  prior  art  is  always  to  be  consider- 
ed and  given  due  weight  in  construing 
a  valid  patent  and  in  ascertaining  its 
scope.  Sundh  Electric  Co.  v.  General 
Electric  Co.  (D.  C.)  235  F.  708,  modify- 
ing decree  (D.  C.)  217  F.  583. 

One  inventing  a  special  kind  of  ma- 
chine to  accomplish  a  limited  purpose  is 
entitled  to  be  protected  in  its  exclusive 
use  if  the  means  employed  be  novel,  but 
if  the  means  be  old  is  entitled  only  to  be 
protected  In  the  exclusive  use  of  the 
combination  of  which  he  was  the  inven- 
tor; and  the  Bigelow  patent,  No.  875,- 
314,  for  a  machine  for  sewing  filled  bags, 
held,  in  so  far  as  it  adopted  old  methods 
well  known  to  the  art,  forming  no  new 
combination,  not  to  deprive  others  from 
using  such  methods;  and  the  Burghardt 
patent,  No.  768,111,  is  no  infringement, 
though  using  such  knowledge.  Union 
Special  Mach.  Co.  v.  Quaker  City  Flour 
Mills  Co.  (D.  C.)  236  F.  246. 

An  inventor  is  entitled  to  all  the  bene- 
fits of  his  invention,  notwithstanding  the 
fact  that  he  may  not  have  fully  appre- 
ciated those  advantages,  especially  in 
the  early  stages  of  an  extremely  difficult 
art.  Kintner  v.  Atlantic  Communica- 
tion Co.  (D.  C.)  249  F.  73. 

Where  patents  were  practically  con- 
current and  copending,  each  one  seeking 
to  be  contributory  to  the  advance  or 
change  in  the  art,  but  referring  express- 
ly to  each  other  and  to  the  general  pur- 
pose to  be  accomplished  by  all  of  them, 
the  court,  in  considering  the  claims  of 
one  patent,  must  do  so  in  view  of  the 
time  and  conditions  under  which  the 
copending  patents  were  brought  out,  ta 
order  to  ascertain  the  true  intent  and 
construction  to  be  placed  on  each. 
North  American  Chemical  Co.  v.  Dexter 
(D.  C.)  252  F.  148. 

A  patentee  is  entitled  to  protection 
against  changes,  etc.,  involving  only  me- 
chanical skill;  but  a  patentee  late  in  an 
art  is  entitled  only  to  what  he  shows 
and  claims.  Bindley  ▼.  Detroit  River 
Tunnel  Co.  (D.  C.)  253  F.  751. 

21.  Scope  and  character  of  inven- 
tion— in  generals-See  Miner  v.  T.  H. 
Symington  Co.  (C.  C.  A.)  229  F.  730; 
Simplex  Lithograph  Co.  v.  Renfrew 
Mfg.  Co.  (C.  C.  A.)  250  F.  863;  Sher- 
man V.  H.  P.  MarinelU  (D.  C.)  232  F. 
730. 

A  patentee  is  entitled  to  all  of  the 
advantages  of  his  invention,  although 
he  may  not  have  mentioned  or  known 
of  them.  Gear  v.  Fairmount  Electric 
&  Mfg.  Co.,  231  F.  728,  146  CCA. 
12,  reversing  decree  (D.  C)  225  F.  61. 

Where  a  patentee  was  not  the  first  in 
the  field,  and  there  had  beoi  earlier 
similar  inventions,  the  scope  of  the  in- 
vention must  be  deemed  limited,  by  the 
language  of  the  claim,  to  the  construc- 
tion therein  specified.  Wonder  Mf?.  v. 
Block.  249  F.  748,  161  C  C  A.  658. 

A  patent  is  not  valid  under  Rev.  St. 
§  4886  et  seq.  (Comp.  St.  1916,  §  9430 
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et  seq.),  unless  the  means  described  will, 
without  ^jny  addition  or  subtraction, 
produce  the  desirable  result  which  it 
is  sought  by  the  patent  to  protect. 
Shrauger  &  Johnson  v.  Phillip  Bernard 
Co.  (D.  C.)  247  F.  547. 

22.  —  Primary  and  pioneer  inven- 
tions^—Sec  Autopiano  Co.  v,  Claviola 
Co.  (C.  C.  A.)  234  F.  314;  Cheatham 
Electric  Switching  Device  Co.  v.  Brook- 
lyn Rapid  Transit  Co.  (C.  0.  A.)  238 
F,  172;  Vacuum  Cleaner  Co.  v.  Inno- 
vation Electric  Co.  (C.  C.  A.)  239  F. 
543;  Auto  Vacuum  Freezer  Co.  v.  Wil- 
liam A.  Sexton  Co.  (C.  C.  A.)  239  F. 
898;  Woerheide  v.  H.  W.  Johns-Man- 
ville  Co.  (C.  C.  A.)  239  F.  903;  Ir- 
ving-Pritt  Mfg.  Co.  v.  Trussell  Mfg. 
Co.  (C.  C.  A.)  240  i.  730;  B.  N.  Row- 
ell  Co.  V.  William  Koehl  Co.  (C.  C.  A.) 
240  F.  953 ;  Shambow  v.  New  Bedford 
ShutUe  Co.  (C.  C.  A.)  241  F.  115;  Sei- 
berling  v.  Firestone  Tire  &  Rubber  Co. 
(D.  C.)  234  F.  370;  Vacuum  Cleaner 
Co.  v.  Innovation  Electric  Co.  (D.  C.) 
234  F.  942;  Frey  v.  Marvel  Auto  Sup- 
ply Co.  (C.  O.  A.)  236  F.  916;  Union 
Tool  Co.  V.  Wilson  &  Willard  Mfg. 
Co.  (D.  C.)  237  F.  837;  Lamson  Co. 
V.  Standard  Store  Service,  Inc.  (D.  C.) 
238  F.  201;  Manton-GauUn  Mfg.  Co. 
V.  Dairy  Machinery  &  Construction 
Co.  (D.  C.)  238  F.  210;  Wirebounds 
Patents  Co.  v.  Chicago  Mill  &  Lumber 
Co.  (D.  C.)  238  F.  929. 

A  pioneer  patent  is  «ntitl€d  to  a 
broad  construction  of  its  claims,  though 
of  course  it  cannot  be  broader  than 
the  claims.  Hildreth  v.  Mastoras  (D. 
C.)  253  F.  68. 

Where  an  applicant  was  the  first  to 
conceive  and  work  out  an  idea  of  dis- 
tant control  for  inking  fountains  in 
printing  presses,  marking  a  distinct 
and  radical  advance  in  the  art,  he  was 
entitled  to  claims  as  broad  as  his  in- 
vention, and  should  not  be  restricted 
to  electric  means  for  controlling  the 
fountains,  where  competitors  might,  by 
substitution  of  other  means,  effect  the 
same  result,  and  thus  deprive  the  real 
inventor  of  the  fruits  of  his  discovery. 
In  re  Bechman,  47  App.  D.  O.  446. 

23.  —  Improvements^-See  Eaid  v. 
Twohy  Broe.  Co.  (C.  C.  A.)  230  F.  444; 
Elevator  Supply  &  Repair  Co.  v.  New  & 
Beaver  Arcade  Co.  (C.  C.  A.)  231  F. 
744;  General  Electric  Co.  v.  Laco- 
Philips  Co.  (C.  C.  A.)  233  F.  96 ;  Unit- 
ed States  Expansion  Bolt  Co.  v.  H.  G. 
Kroncke  Hardware  Co.  (C.  C.  A.)  234 
P.  868 ;  Moore  v.  Wright  Wire  Co.  (C. 
C.  A.)  237  F.  87;  Akera  Steering  Gear 
Co.  V.  Great  Lakes  Engineering  Works 
(C.  O.  A:)  237  F.  359;  Leader  Plow 
Co.  V.  Bridgewater  Plow  Co.  (C.  C.  A.) 

237  F.  376 ;   Bonnell  v.  Ward  (C.  C.  A.) 

238  F.  171;  Irving-Pitt  Mfg.  Co.  v. 
Blackwell-Wielandy  Book  &,  Station- 
ery Co.  (C.  C.  A.)  238  F.  177;  Ohmer 
Fare  Register  Co.  v.  Ohmer  (C.  C.  A.) 
238  F.  182;  Klauder-Weldon  Dyeing 
Mach.  Co.  V.  Giles  (C.  C.  A.)  238  F. 
367;     Fetzer   v.    Dempster    Mill    Mfg. 
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Co.  (C.  O.  A.)  238  P.  368;  C.  S.  Pierce 
Co.  V.  Belcher  (C.  C.  A,)  239  F.  529; 
Waterloo  Cement  Machinery  Corpora- 
tion V.  Engel  (0.  C.  A.)  240  P.  976; 
Crown  Cork  &  Seal  Co.  of  Baltimore 
City  V.  Carper  Automatic  Bottling 
Mach,  Co.  of  Baltimore  City  (D.  C.) 
229  F.  748;  Seiberling  v.  Firestone  Tire 
'  &  Rubber  Co.  (D.  C.)  234  ;F.  370;  Ship- 
man  V.  Frank  (D.  C.)  237  P.  3^5;  Stand- 
ard Tobacco  Stemmer  Co.  v.  Tobacco 
Sremming  Mach.  Co.  (D.  C.)  237  F.  822; 
Lamson  Co.  v.  Standard  Store  Service 
(D.  C.)  238  F.  201;  Erie  Pump  & 
Equipment  Co.  v.  Wisconsin  Steel  Co. 
(D.  C.)  238  P.  216;  Wirebounds  Pat- 
ents Co.  V.  Chicago  Mill  &  Timber  Co. 
(D.  C.)  238  F.  929;  Marconi  Wireless 
Telegraph  Co.  v.  Kilbourne  &  Clark 
Mfg.  Co.  (D,  C.)  239  F.  328 ;  Minerals 
Separation,  Limited,  v.  Butte  &  Superi- 
or Mining  Co.  (D.  C.)  245  F.  577 ;  Dal- 
ton  Adding  Mach.  Co.  v.  Rockford  Mill- 
ing Mach.  Co.  (D.  C.)  253  F.  187. 

Claims  in  patents,  for  minor  improve- 
ments in  an  art  already  well  understood, 
should  be  strictly  construed.  American 
Graphophone  Co.  v.  American  Parlo- 
graph  Corp.,  235  F.  137,  148  C.  C.  A. 
631. 

Though  it  be  conceded  to  be  a  close 
question  whether  invention  was  involv- 
ed in  adding  another  element  to  an 
existing  combination,  yet,  if  invention 
is  found,  this  concession  does  not  lead 
to  any  particularly  narrow  construction. 
Westinghouse  Mach.  Co.  v.  C.  &  G. 
Cooper  Co.,  245  P.  463,  157  C.  C.  A. 
625. 

Doubtless  an  improvement  patent 
may  be  relieved  in  a  measure  from  the 
operation  of  the  rule  ol  limite<l  con- 
struction, if  the  merit  of  the  invention 
warrants  it ;  but  the  merit  is  not  onli- 
narily  accepted  as  sufficient  when  the 
invention  only  slightly  advances  the  art. 
P.  W.  Rauskolb  Co.  v.  Anthony  Mfg. 
Co.  (C.  C.  A.)  253  P.  650. 

The  inventor  of  a  new  and  useful  de- 
vice, simpler,  cheaper,  and  more  efficient 
than  any  previous  device  in  that  art,  is 
entitled  to  have  the  claims  of  his  patent 
interpreted  so  as  to  afford  protection 
from  infringement  by  colorable  altera- 
tions or  mere  changes  in  form,  which  do 
not  operate  differently  or  achieve  a  dif- 
ferent result.  Seneca  Camera  Mfg.  Co. 
V.  Gundlach-Manhattan  Optical  Co.  (D. 
C.)  236  F.  141. 

The  rule  that  a  claim  which  is  broad- 
er than  the  described  invention  ia  void 
is  not  applicable  in  its  full  force,  where 
the  patent  is  for  an  improvement  on  the 
device  of  an  earlier  patent  to  the  same 
patentee.  Hinman  v.  Starch  Bros.  Co. 
(D.  C.)  247  P.  346. 

Claims  in  patents  for  minor  improve- 
ments in  an  art  already  well  understood 
should  be  strictly  construed.  Waterbu- 
ry  Parrell  Foundry  &  Machine  Co.  v. 
B.  J.  ManvUle  Mach.  Co.  (D.  C.)  253 
P.  59. 

If  a  defendant  appropriates  a  patent- 
ed invention  and  improves  upon  it,  and 
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obtains  a  patent,  his  patent  gives  bim 
to  ezclnsiye  right  to  the  improTement, 
bot  DO  right  to  use  the  invention  of  the 
prior  patent  Knapp  ▼.  Will  &  Baumer 
Co.  p.  C.)  253  P.  191. 

24.  Ctaina  for  prooeases^—See  Miami 
Copper  Co.  y.  Minerals  Separation  (C. 
C.  A.)  ^44  F.  752. 

The  patentee  of  a  process  is  not  nec- 
essarily restricted  to  the  order  in 
which  the  steps  are  named  in  the  pat- 
ent. Aurora  Mantle  &  Lamp  Go.  v. 
Kaufmann,  243  F.  911,  156  C.  C.  A. 
423. 

Where  a  patentee's  invention  for  hu- 
midifying air  was  a  departure  from 
prior  processes,  the  claims  of  his  pat- 
ent are  entitled  to  a  fairly  reasonable 
eonstruction,  which  will  not  permit  an- 
other, by  changes  of  form  only,  to  ap- 
propriate the  substance  of  his  inven- 
tion. Buffalo  Forge  Co.  v.  City  of  Buf- 
falo (D.  C.)  246  F.  135. 

25.  Claims  for  products  and   manu« 

faetures^— A  patent  for  a  new  product 
of  great  utility,  which  also  describes 
operative  means  for  obtaining  it,  is  not 
invalidated  by  the  fact  that  later  an- 
other and  better  way  of  manufacturing 
it  is  found.  General  Electric  Co.  ▼. 
Laco-Philips  Co.,  233  F.  96,  147  O.  C. 
A.  166. 

The  word  "narrow,"  as  used  in  a 
patent  claim,  held  not  to  limit  the 
claim  to  an  exact  mathematical  dimen- 
sion. Vacuum  Cleaner  Co.  v.  Innova- 
tion Electric  Co.,  239  F.  543,  152  O.  C. 
A  421,  affirming  decree  (D.  C.)  234  F. 

26.  Claims  for  machlaes  or  mechan- 

Isms^-vSee  Page  Mach.  Co.  t.  Dow, 
Jones  &  Co.  (C.  C.  A.)  235  F.  121; 
Sondb  Electric  Co.  v.  Cutler-Hammer 
Mfg.  Co.  (C.  O.  A.)  244  F..163;  Benja- 
min  Electric  'Mfg.  Co.  v.  Northwestern 
Electric  Equipment  Co.  (C.  C.  A.)  251 
F.  288;  Jay  v.  Weinberg  (D.  C.)  250  F. 
469;  F.  N.  Burt  Co.  v.  W.  C.  Ritchie 
&  Co.  (D.  C.)  251  F.  909. 

A  general  arrangement  of  parts,  fully 
described  in  the  specification,  and  with- 
out which  the  whole  device  Is  inopera- 
tiTe,  will  be  deemed  to  have  been  con- 
templated by  the  patentee,  and  to  that 
extent  may  be  read  into  a  claim,  al- 
though not  named  therein.  Haoser 
Awning  Arm  Co.  v.  Anton,  233  F.  262, 
147  C.  C.  A.  268. 

A  patent  for  a  revolving  door,  whose 
wings  are  "automatically  unlocked"  by 
an  unusual  pressure,  held  to  cover  a 
structure  in  which  the  wings  are  held 
together  by  chains  which  will  break 
with  an  unusual  pressure. — Van  Kannel 
Revolving  Door  Co.  v.  Straus,  235  F. 
13ij.  148  C.  C.  A.  629. 

The  word  "integral"  may  be  used  in 
a  patent  claim  as  meaning  permanently 
held  together  and  operatively  and  func- 
tionally integral.  Clipper  Belt  Lacer 
Co.  V.  E-W  Co..  237  F.  602,  150  C.  C. 
A.  484. 

Where  a  patent  is  for  a  combination 


of  old  elements,  and  the  invention  is 
in  the  combining,  the  patentee  is  not 
entitled  to  all  that  somebody  else  could 
do  with  those  elements,  but  to  only 
what  he  did  with  them.  Safety  Car 
Heating  &  Lighting  Co.  v.  Gould  Cou- 
pler Co.,  239  F.  861,  152  C.  C.  A.  645, 
reversing  decree  (D.  C.)  229  F.  429. 

The  word  "simultaneous,"  as  used  in 
patent  claim,  does  not  imply  absolute 
synchronism  from  beginning  to  end,  but 
has  some  elasticity.  Events  may  be 
substantially  or  relatively  simultaneous, 
although  not  absolutely.  Westinghouse 
Mach.  Co.  V.  C.  &  G.  Cooper  Co.,  245 
F.  463,  157  C.  O.  A.  625. 

One  inventing  a  special  kind  of  ma- 
chine to  accomplish  a  limited  purpose 
is  entitled  to  be  protected  in  its  ex- 
clusive use  if  the  means  employed  be 
novel.  Union  Special  Mach.  Co.  t. 
Quaker  City  Flour  MiUs  Co.  (D;  C.) 
236  F.  246. 

27.  Claims  for  combinations.  — See 
Safety  Car  Heating  &  Lighting  Co.  v. 
Gould  Coupler  Co.  (D.  C.)  245  F.  755. 

While  it  is  improper  to  import  into 
any  combination  an  element  not  found 
therein,  the  court  is  justified,  when  the 
intention  is  clear,  in  giving  to  modify- 
ing words  and  phrases  a  significance  as- 
certainable only  by  reference  to  the  de- 
scription. Filer  &  StowcU  Co.  v.  Dia- 
mond Iron  Works  (C.  C.  A.)  250  F. 
454. 

A  patentee  cannot  monopolize  all 
means  of  effectuating  a  function, 
whether  it  be  that  of  the  entire  com- 
bination or  of  any  element  thereof. 
Dudlo  Mfg.  Co.  V.  Varley  Duplex  Mag- 
net Co.  (C.  C.  A.)  253  F.  745. 

A  combination  claim  must  of  course 
be  treated  as  an  integer,  for  its  novelty 
may  consist  wholly  in  bringing  togeth- 
er old  elements.  Stromberg  Motor  De- 
vices Co.  V.  Zenith  Carburetor  Co.  (C. 
C.  A.)  254  F.  68. 

A  patentee  cannot  claim  as  invention 
a  combination  that  has  nothing  what- 
ever to  do  with  the  purposes  of  the  de- 
vice, unless  the  patentee  uses  some 
clear  language  making  the  extraneous 
combination  applicable.  F.  N.  Burt 
Co.  V.  W.  C.  Ritchie  &  Co.  (D.  C.)  251 
F.  909. 

28.  Including  mechanical  equiva- 
lents.—See  Curry  v.  Union  Electric 
Welding  Co.  (C.  0.  A.)  230  F.  422; 
Yancey  v.  Enright  (C.  C.  A.)  230  F.  641; 
Klauder-Wcldon  Dyeing  Mach.  Co.  v. 
Giles  (D.  C.)  231  F.  746;  Munger  v. 
Perlman  Rim  Corporation  (D.  C.)  244 
F.  799. 

The  Victor  patent.  No.  803,120,  for  a 
mechanical  movement  for  washing  ma- 
chines, is  valid,  and.  while  of  somewhat 
narrow  scope,  is  not  limited  to  any 
particular  form  of  transmitting  power, 
its  essential  feature  being  the  removal 
from  the  lid  of  unnecessary  weight,  en- 
abling it  to  be  lifted  without  much  effort, 
while  preserving  the  momentum  ol  the 
flywheel,  in  which  respect  it  is  entitled 
to   a   reasonable    range   of   equivalents. 
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Ions  WashiiiK  Maeh,  Co.  T.   Saecker 
(C.  C.  A.)  230  F.  117. 

Tbe  rigbt  of  e  patentee  to  tbe  rae- 
cbaaical  equivalenCa  of  Ma  structure  or 
device  U  proportioDed  to  tbe  position  oC 
bia  iEvention  in  the  art  to  wbicb  it  re- 
lates. Mooo-HopliiiiB  Billing  Macli.  Co. 
V.  Daltoo  Adding  Mach.  Co.,  236  F.  036, 
150  C.  C.  A.  198,  reversing  decree  Dal- 
ton  Adding  Mach.  Co.  r.  Moon-Hopkina 
Billing  Mncb.  Co.  (D.  C.)  223  F.  51. 

In  compacing  the  rule  tbat  a  claim 
limitation  must  be  given  effect  end  the 
rule  that  the  use  of  an  equivalent  doea 
not  escape  infringement,  the  gueation  ia 
Low  far  the  patentee  intended  to  restrict 
the  range  of  equivalents.  Clipper  Belt 
Lacer  Co.  v.  E-W.  Co.,  237  F.  602,  150 
C.  C.  A.  484. 

Tbe  most  generous  equivalent  of  tbe 
elements  of  a.  patented  device  can  never 
go  beyond  the  invention  revealed  by  the 
drawings  and  specifications,  and  assured 
hs  tbe  claims.  Cbeatham  Electric 
Switching  Device  Co.  r.  Brooklyn  Bapifl 
Transit  Co.,  238  F.  172.  151  C.  C.  A. 
248.  afficming  decree  (D.  O.)  229  F.  166. 

The  term  "mecbanlcal  equivalent," 
nben  applied  to  a  patent  for  a  slight 
improvement  in  the  progress  of  an  art, 
has  a  ^ery  narrow  and  limited  meaning, 
and  the  inventor  is  ordinarily  coofined  to 
his  specific  device.  Broadway  Towel 
Supply  Co.  T.  Brown-Meyer  Co.,  246  F. 
659.  158  C.  C.  A.  87. 

When  a  word  of  limitadon  Id  a  claim 
represents  a  thought  essential  to  that 
which  the  inventor  regarded  as  his  new 
slep,  its  limiting  effect  cannot  be  neutral- 
ised through  tbe  rule  of  equivalents. 
Arnold-Crcnger  Co.  v.  BarkwiU  Brick 
Co..  246  F.  441,  158  C.  C.  A.  505. 

Where  all  patentpe  did  was  to  invent 
a  way  tn   whicb  old  mechanical  means 

§  9436.  (R.  S.  §  4892,  as  amended, 
Oath  required  from  applicant. 

Neonslty  of  oath.— In  an  interference 
failure  of  applicant  in  presenting  claims 
tor  matters  alleged  to  have  been  orig- 
inally shown  and  described,  but  not  em- 
braced  in  the  claims  as  originally  pre' 
aented,  to  file  a  SDPplemental  oath,  is 
fatal  to  '  the  supplemental  claims. 
Rowntree  v.  Sloan,  40  App.  D.  C.  20T. 

It  is  essential  to  the  validity  of  a 
patent  that  it  be  granted  on  tbe  ap- 
plication, supported  by  tbe  oath,  of  tbe 
original  and  first  inventor.  Paul  v.  Col- 
lins (Mich.)  157  N.  W,  400, 

Amendments. — Amendments  to  pstent 
claims  made  after  death  of  Inventor, 
where  related  to  original  purposes  and 
objects  set  out  in  original  specifica- 
tions, are  not  invalid  because  not  veri- 
fied as  required  by  statute.    Solva  Wa- 
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conld  be  aaiembled  for  pnrpose  of  ddng 
something  that  had  previously  been  done 
through  different  mechanical  means,  pat- 
ent should  be  narrowly  construed;  that 
is,  inventor  is  entitled  only  to  range  o) 
equivalents  commensurate  with  scope  ol 
bis  invention.  Economy  Fuse  &  Mfg. 
Co,  V.  Ohase-Shawmnt  Co.  (C.  C.  A.) 
249  P.-872. 

The  word  "means,"  as  ased  In  patent 
claims,  defined,  and  where  a  patented 
device  has  never  been  mannfactured  or 
used,  after  tbe  lapae  of  several  years 
the  patent  is  not  entitled  to  a  liberal 
application  of  the  rule  of  equivHleotx. 
Henry  v.  City  of  Loa  Angeles  (D.  C.) 
230  F.  457. 

Where  the  claims  of  an  applicatioo  at 
originally  filed  covered  a  system  ol 
which  a  rheostat  was  bd  element,  tbe 
applicant  will  not  be  allowed  othet 
claims,  claiming  the  element  per  se. 
In  re  Creveling.  46  App.  D.  C.  536. 

29.  Claims  for  oompoaltlons  of  att- 
t«r^^  claim  ol  a  patent  for  a  child's 
toy,  which  did  not  display  any  new 
principle  of  mechanics,  or  any  new  ap- 
plication of  any  principle,  but  was  tor 
a  mere  compositioD  of  old  matter,  the 
pleasing  feature  of  which  depended  up- 
on a  concealed  switch,  which  would 
cause  the  eyes  to  blink,  should  receive 
a  narrow  constraction,  limited  to  the 
exact  form  of  the  toy  shown,  and  the 
word  "concealment"  means  bidden  from 
ordinary  observation.  Politxer  Toy 
Mfg.  Co.  v.  National  French  Fancj- 
Novelty  Co,  (D,  0.)  253  F.  451. 

30.  ClalMt  tor  daslgnt.-^ee  Ward 
Baking  Co.  v.  Weber  Bros.  {C.  C.  A.) 
230  F.  142;  United  States  Column  Co, 
v.  Benham  Column  Co.  (C.  C.  A.)  23S 
P.  200, 

Act  March  3,  1903,  c.  1019,  §  2.) 

terproof  Glue  Co.  v.  Perkins  Glue  Co. 
(C.  C.  A.)  251  F.  64. 

Where  the  amended  application  for 
a  patent  did  not  present  a  conception 
materially  different  from  or  enlarged 
over  that  shown  by  the  original  appli- 
cation, DO  new  o»th  Is  necessary. 
Camp  Bros.  &  Co.  v.  Portsbic  Wagon 
Dump  &  Elevotor  Co,  {C.  C.  A.)  251 
F.  003. 

Estoppel^There  is  no  estoppel  pre- 
venting a  patentee  from  testifying  con- 
trary to  oath  made  by  him  when  ap- 
plying for  patent,  in  suit  between  his 
aBsignee  and  third  party.  Campbell  y. 
Skinner  (D.  0.)  236  F,  359. 

CHad  wlthoat  definite  application, 
Schram  Glass  Mfg.  Co.  v.  Homer 
Brooke  GUas  Co,    (C.  G.  A.)   24»   F. 


§  9438.  (R-  S.  §  4894,  as  amended.  Act  March  3,  1897,  c.  391,  §  4, 
and  Act  July  6,  1916,  c.  225,  §  1.)     Limitation  upon  time  of 
completing  application. 
Effect   of   delay,— The   failure   of   an       within  two  years  after  it  was  filed  does 

applicant  to  prosecute   his  application       not  invalidate  a  patent  afterward  (rant- 
(1942) 
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ed  thereon;  such  allowance  being  with- 
in the  jorisdiction  given  the  Gommis- 
giooer  by  this  section.  Schram  Glass 
Mfg.  Go.  y.  Homer  Brooke  Glass  Go., 
249  F.  228,  161  C.  G.  A.  264,  certiorari 
denied  38  S.  Gt.  582,  247  U.  S.  620, 
62  L.  Ed.  1246. 

While  a  patent  may  not  be  withheld 
because  of  delay  authorized  by  statute, 
an  applicant  who  has  prolonged  the 
prosecation  of  his  application  for  a  pe- 
riod of  years  so  great  as  to  indicate  a 
design  to  delay  final  action  upon  it, 
knowing  that  the  device  covered  by  the 
application  has  gone  into  public  use, 
ia  not  entitled  to  demand  more  than 
is  strictly  due  him,  and  under  such  cir- 
cumstances the  Gommissioner  of  Pat- 
ents is  justified  in  reversing  the  ordi- 
nary rule  by  resolving  any  reasonable 
doubt  against  the  applicant  as  to  the 
patentability  of  his  invention.  In  re 
Pope,  44  App.  D.  Q.  427. 

Where  the  invention  disclosed  in  an 
application  for  a  patent  is  such  as  to 
justify  certain  claims  being  made,  but 


the  applicant  does  not  make  them  at 
the'  time,  but  waits  until  patents  sub- 
sequently granted  embracing  such 
claims  have  expired,  and  then  presents 
the  claims,  they  will  be  rejected  on  the 
ground  of  Ms  laches.  While  an  appli- 
cant may  be  legally  justified  in  permit- 
ting his  application  to  remain  in  the 
Patent  Office  for  so  long  a  time,  he 
must  specifically  and  seasonably  assert 
his  claims  after  the  issuance  of  patents 
to  others,  in  order  that  interferences 
may  be  declared  and  the  issue  of  prior- 
ity  determined.  In  re  Fritts,  45  App. 
D.  G.  211. 

In  analogy  to  the  time  allowed  by  the 
statute  for  amendments  to  applications, 
a  failure  for  more  than  one  year  to 
make  a  divisional  application  amounts 
to  laches,  and  bars  its  allowance,  unless 
the  delay  was  unavoidable.  Wintroath 
V.  Ghapman,  47  App.  D.  G.  428. 

Cited    without    definite    appiioation, 

Twentieth  Gentury  Machinery  Go.  v. 
Loew  Mfg.  Go.  (G.  G.  A.)  243  F.  373. 


§  9439.  (R.  S.  §  4895.)     Patents  granted  to  assignee. 


As8ignmeiit.^If  an  assignment  of  an 
invention  is  properly  recorded  iu  the 
patent  office  and  contains  a  request 
that  the  letters  issue  to  the  assignee 
rather  than  to  the  inventor,  it  conveys 


to  the  assignee  the  legal  title  to  the 
patent,  even  though  issued  in  the  name 
of  the  assignor.  Indiana  Mfg.  Go.  v. 
Swift  (Ind.)  114  N.  E.  214. 


§  9443.  (R.  S.  §  4897.)     Renewal  of  application  in  cases  of  failure 
to  pay  fees  in  season. 

Renewal   of   appiioation^— When   the 

final  fee  is  not  paid  within  six  months 
after  allowance  of  a  patent,  and  a  new 
application  is  filed  under  this  section, 
the  two  years*  prior  public  use  which 
woold  defeat  the  patent  is  to  be  reck- 
oned from  date  of  the  original  applica- 


tion; and  this  section  is  not  a  bar  to 
a  suit  for  infringement,  where  use  of 
the  patented  structure,  although  com- 
menced before  issue  of  the  patent 
thereunder,  was  continued  afterward. 
Detroit  Iron  &  Steel  Go.  v.  Garey,  236 
F.  924,  150  G.  C.  A.  186. 


§  9444.  (R.  S.  §  4898,  as  amended.  Act  March  3,  1897,  c.  391,  §  5.) 
Assignments  of  patents. 

Goncurrent  and  conflicting  jurisdiction  of  state  and  federal  courts,  see  notes 
under  $§  991,  1233,  ante,  and  Gonst.  art.  3,  §  1,  post. 

Notes  of  Decisions 


See  Linde  Air  Products  Go.  v.  Morse 
Dry  Dock  &  Repair  Co.  (D.  G.)  239 
F.  909. 

I.  ASSIGNMENTS 

{A)  In  general 

I.  Assignability  of  patents^— In  view 
of  international  convention  of  March 
20,  1883  (25  Stat.  1372),  as  modified 
by  supplementary  treaty  concluded  at 
Brussels  December  14,  1900,  and  rati- 
fied by  the  United  States  August  25, 
1902  (32  Stat.  1936),  where  defend- 
ants, having  acquired  some  rights  under 
tlie  United  States  patent  laws,  at  least 
by  application  for  patents,  filed  appli- 
cation for  patent  in  Great  Britain,  de- 
fendants' English  rights,  even  before 
issuance  of  patent  in  Great  Britain, 
constituted  a  property  right  which  was 
the  legitimate  subject  Of  contract  and 


sale.  Hume  v.  Mears  (Or.)  174  P. 
1156, 

A  patentee  may  grant  an  exclusive 
license  or  a  restricted  and  qualified  li- 
cense, or  can  assign  the  letters  patent 
absolutely.  Laubach  Union  Check 
Valve  Go.  v.  Laubach  (Wash.)  165  P. 
1053. 

3.  Transfer  or  Insolvency.— While  a 

receiver  in  supplementary  proceedings 
may  not,  by  virtue  of  his  appointment, 
acquire  title  to  patents  so  as  to  en- 
able him  to  execute  a  valid  assignment 
to  a  purchaser,  a  court  of  equity  has 
power  to  order  such  assignments  made 
by  the  proper  person.  Inventions  Cor- 
poration V.  Hobbs,  244  F.  430,  157  G. 
G.  A.  56. 

4.  Agreements  to  assign.— Agreement 
by  members  of  firms,  as  part  of  set- 
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tlement  of  patent  litigations,  to  assign 
aU  future  improvementB  or  invGiib'oDB 
to  a  corporadon  to  be  organized,  held 
not  lacking  in  consideration,  and  suffi- 
cient in  form.  Cbadeloid  Chemical  Co. 
T.  H.  B.  ChslneTs  Co.,  243  F.  eOS,  1S6 
C.  C.  A.  304. 

5. Construction  and  aparation— 

Wbere  orgaaizcra  of  corporation  agreed 
to  asaign  future  inventiona  or  inrprove- 
mt-nts  to  it,  payment  of  retainer  ot 
salary  to  one  party  to  conduct  experi- 
ments did  not  annul  the  agreement  or 
release  another  of  the  parties.  Cbade- 
loid Chemical  Co.  v.  H.  B.  Chalmera 
Co.,  243  F.  606,  156  C.  C.A.  3M. 

7.  —  Actlona  on  agreements.— A 
pnteatee,  who  has  sold  and  nsBigued  hia 
patent  for  a  valuable  consideration, 
may  bind  himself  to  assign  any  pat- 
ents obtained  for  improvements  there- 
on to  the  purchaser.  Liuu  Tractor 
Co.  T.  BuU  Tractor  Co.,  231  F.  150, 
145  C.  C.  A.  344. 

Id  suit  for  assignment  of  patent  by 
former  employe  of  plaintiff,  evidence 
held  to  show  that  invention  had  been 
con^leted  before  defendant  entered 
plaintiff's  employ.  Sharpies  v.  McCor- 
nack,  S9  A.  153,  254  Pa.  535. 

In  a  suit  against  plaintiff's  partner 
to  recover  ao  interest  in  a  patent  is- 
sued to  the  defendant,  evidence  held 
to  snetain  a  finding  that  the  attorney's 
fees  for  obtaining  the  patent  vrere  not 
paid  by  the  partnersbip  under  an  agree- 
ment that  the  patent  right  Bh.ould  be- 
come the  property  of  the  firm.  Kuebo 
V.  Meredith  (Tex.  Qv.  App.)  187  S.  W. 
386. 

Evidence  beld  to  show  that  the  pat- 
entee agreed  to  make  unconditional  and 
unrestricted  assignments  to  plaintiff  of 
bis  letters  patent  Laubach  Union 
Check  Valve  Co.  v.  Laubach  (Wash.) 
165  P.  1053. 


8.  In  BMtral,— Wbere  the  iuTentor 
bad  perfected  his  invention  ao  tar  as 
the  drawings  were  concerned  and  had 
tbem  in  pencil  on  the  patent  sheets, 
bis  assignment  was  sufflcient  to  con- 
vey the  inchoate  title  in  the  invention. 
Indiana  Mfg.  Co.  v.  Swift  (Ind.)  114 
N.  E.  214. 

9.  Assignment  or  license^— It  is  the 
legal  effect  of  the  instrument  by  which 
a  transfer  of  patent  rights  is  made 
that  determines  whether  it  is  an  as- 
BLgnment  or  a  license.  E.  W.  BUss 
Co.  v.  U.  S.,  53  Ct.  CI.  47. 

11.  Exeoutlon  and  dellverv^-Proof 
of  an  assignment  of  a  patent  held  suf- 
ficient to  vest  title  in  the  complain- 
ant. Davis  V.  Rapp  (D.  C.)  237  F.  S56. 
An  assignment  of  a  patent  by  heirs 
in  Belgium,  executed  before  a  United 
States  consul,  held  sufficient  to  pass 
title.  Linde  Air  Products  Co.  v.  Morse 
Dry  Dock  &  Repair  Co.  (D.  0.)  238  F. 
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12.  Recordlng^-It  ia  not  essential 
to  convey  title  to  an  inchoate  right 
In  an  invention  before  issuance  of 
letters  patent  that  an  assignment  be 
recorded  or  be  in  proper  form  for  re- 
cording. Indiana  Mfg.  Co.  v.  Swift 
(Ind.)   114  N.   E.  214. 

15.  Caneellalloa  and  rescissions- 
Eviction  front  enjoyment  of  patent  is 
not  a  condition  precedent  to  right  ol 
purchaser  to  rescind  for  fraudulent  mis- 
representation that  invention  infringed 
no  existing  patent.  Independent  Har- 
vester Co.  V.  Tinsman  (C.  C,  A.)  253 
F.  835. 

Olcar,  unequivocal,  and  convincing 
proof  of  fraud  is  necessary  to  warrant 
cancellation  of  contract;  and  misrep- 
resentations in  negotiating  tor  assign- 
ment of  patent  as  to  patentee's  right 
to  assign  held  not  to  authorize  can- 
cellation of  assignment  because  untrue 
representationB  were  mere  opinions 
as  to  a  matter  of  law.  Thurston  v. 
Reed  (D.  C.)  229  P.  737. 

Evidence  held  insufficient  to  show 
that  consideration  of  $200  paid  for  as- 
signment was  BO  grossly  inadequate 
Bs  to  raise  a  presumption  of  fraud,  that 
patentee  was  deceived  by  assignee's 
agent  respecting  the  on  expired  term 
of  the  patent,  or  that  any  fraudulent 
advantage  was  taken  of  the  patentee's 
failing  memory.     Id. 

Evidence  held  to  show  that  defend- 
ant's agent,  in  negotiating  for  assign- 
ment of  patent,  did  not  represent  that 
he  wap  sent  to  patentee  by  treasurer  of 
corporation  to  which  patentee  had 
■greed  to  assign.     Id. 

In  suit  to  avoid  assignment  of  patent 
on  ground  of  fraud,  evidence  held  in- 
sufficient to  establish  alleged  fraud. 
Fuller  T.  Reed,  24B  F.  158,  161  C.  C. 
A.  210,  affirming  decree  Thurston  v. 
Same  (D.  C.)  229  F.  737. 

((7)  ConilnKtioa  and  operation 

16.  In  general.— Contract  assigning 
patents  construed  with  respect  to  aa- 
signee's  duty  respecting  expenses  of 
obtaining  patents  on  pending  or  future 
applications.  Wads  worth  v.  Pressed 
Prism  Plate  Olass  Co.,  230  F.  507,  152 
O.  O.  A.  885. 

17.  Rights  and  Interests  oonvsye^— 
In  general.— Under  assignment  of  pat- 
ent, including  all  improvements  that 
might  be  made  thereunder,  held,  that 
new  and  distinct  device  was  not  in- 
cluded. American  Cone  &  Wafer  Co. 
V.  Consolidated  Wafer  Co.,  247  F.  335, 
158  C.  C.  A.  429. 

IB.  —  Title  oonvayed.— An  assign- 
ment of  patents  for  a  temporary  pur- 
pose, which  hod  been  ful^lled,  and  ex- 
pressly providing  that  it  was  not  the 
intention  to  interfere  with  the  right  of 
disposition  of  the  patents  by  the  as- 
signors, beld  to  leave  the  legal  as  well 
as  the  equitable  title  in  tbem.  Stand- 
ard Aephult  &  Rubber  C^.  v.  Barber 
Asphalt  Paving  Co.  (U.  C.)  240  F.  749. 
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InBtmment  executed  by  owner  of  pat- 
ent, conveying  anything  less  than  full 
right  to  make,  use,  and  vend  patented 
article,  or  interest  in  such  right,  does 
not  pass  title;  but  assignment  of  pend- 
ing application,  with  right  to  patent 
to  be  issued  thereon,  duly  filed  and  re- 
corded in  Patent  Office,  vests  the  legal 
title  to  patent,  when  issued,  in  assignee, 
although  it  is  issued  in  nan»e  of  as- 
signor. Southern  Textile  Machinery 
Co.  T.  Fay  Stocking  Go.  (D.  G.)  243 
F.  917. 

24.  Estoppel  of  assignor  or  Hoenaor 
to  dispute  validity  of  patents— An  as- 
sizor of  a  patent  is  not  estopped  to 
deny  its  infringement,  nor  to  insist 
that  it  be  put  in  its  proper  position 
in  the  art  and  limited  accordingly. 
Moon-Hopkins  Billing  Mach.  Go.  t. 
Dalton  Adding  Mach.  Go.,  2d6  F.  036, 
loO  C.  G.  A.  198,  reversing  decree  Dal- 
ton  Adding  Mach.  Go.  v.  Moon-Hop- 
kins  Billing  Mach.  Go.  (D.  G.)  223  F. 
51. 

If  the  assignor  of  a  patent,  estop- 
ped to  deny  its  validity,  procures  a 
third  person  to  furnish  money  to  make 
and  sell  an  infringing  device,  or  a  cor- 
poration is  organized  for  that  purpose, 
Buch  third  person  or  corporation  is 
bound  by  the  estoppel,  and  in  an  in- 
friDgement  suit  the  claims  are  given 
their  prima  facie  scope,  evidence  of 
the  prior  art  being  admissible  only  to 
explain  any  ambiguity  in  their  lan- 
nage,  and  effect  of  the  estoppel  is  not 
waived  by  introducing  other  patents 
M  bearing  on  the  question  of  infringe- 
Dient,  where  waiver  is  expressly  dis- 
claimed. Martin  Gauge  Co.  v.  Pollock 
(D.  C.)  251  F.  295. 

w)  Rights  and  Uahilities  under  aagigt^ 

tnent 

28.  In  general.— Exclusive  right  to 
Jje  discovery  granted  by  Gomp.  St. 
1916, 1  9428.  to  the  patentee,  his  heirs 
J|r  assigns,  did  not  invest  assignee  of 
l^tham  patent,  No.  707,934,  to  films 
^ontaining  the  invention  of  reissued 
^ison  patent.  No.  12,192.*  Motion 
Kcture  Patents  Go.  v.  Universal  Film 
J«g.  Co.,  37  S.  Gt.  416,  243  U.  S.  502, 
^}  L.  Ed.  871,  affirming  decree  (G.  Gi 
^•)  235  F.  398. 

Under  Kirby's  Dig.  'Axk.  S§  512-514, 
nmking  note  void  if  given  in  payment 
01  any  patented  machine  or  patent 
^8bt,  unless  showing  consideration 
Jipon  face,  sale  of  "patent  right  terri- 
JJ'J' '  amounts  to  sale  of  "patent  right." 
^*"8h  V.  Smith  (Ark,)  204  S.  W.  415. 

*^ch  of  several  assignees  to  whom 
■?  interest  in  a  patent  right  is  as- 
'Wied  has  a  right  to  manufacture  and 
^'i  the  patented  article,  no  matter  how 
^^1  his  interest  may  be.  Davis  v. 
Wynne  (Tex.    Giv.   App.)    190    S.    W. 

tiA^'  Jr***HI*y  'or  «n*  recovery  of  oon- 

waeratloB^Where  before  issuance  of 
ietterg  patent  an  inventor  assigned  his 


rights,  but  the  assignment  was  refused 
recordation  in  the  patent  office,  and 
patent  issued  in  the  name  of  the  in- 
ventor, who  made  no  claim  tb  it  and 
offered  to  convey  to  the  assignee,  such 
assignee  could  not  defeat  action  on  his 
notes  given  for  such  assignment.  In- 
diana Mfg.  Go.  V.  Swift  (Ind.)  114  N.  E. 
214. 

Plaintiff  could  not  recover  payments 
under  contract  assigning  his  rights  in 
letters  patent,  unless  he  proved  his 
own  compliance  with  the  contract,  or 
that  his  breach  of  any  material  cove- 
nant had  been  waived  by  defendant; 
and  defendant  could  *ot  recover  upon 
its  counterclaim  based  on  plaintiff's 
breach  of  the  contract,  unless  it  elected 
to  rescind  the  contract  and  was  dam- 
aged in  amount  of  its  expenditure 
thereunder;  nor  was  plaintiff's  refusal 
to  sign  i^ormal  consent  to  issuance  of 
patent  in  defendant's  name  a  breach 
entitling  defendant  to  recover  upon  its 
counterclaim.  Ficklen  v.  F.  William 
Stocker,  Inc.  (Sup.)  166  N.  Y.  S.  854. 

A  note  given  for  an  interest  in  a  de- 
vice represented  by  the  payee  to  be 
patentable  and  practical,  which  in  fact 
was  valueless  and  unpatentable,  was 
without  consideration;  and  one  who 
was  not  a  mechanic  held  not  estopped 
to  assert  failure  of  consideration, 
though  advised  by  casual  observers 
that  the  device  was  valueless.  Grad- 
dick  V.  Emery  (Wash.)  161  P.  484. 


II.    LICENSES     AND     CONTRACTS 

(B)  Reqtd8iies  and  validity  of  license* 

36.  Express  licenses— Validity  .^li- 
cense contracts,  under  which  the  man- 
ufacturer of  patented  machines  dispos- 
ed of  the  same,  held  valid  and  enforce- 
able. Victor  Talking  Mach.  Co.  v. 
Strauss,  230  F.  449,  .144  G.  G.  A.  591. 

A  written  agreement  by  a'  corpora- 
tion to  grant  a  license  under  a  patent 
held  valid  and  binding  and  to  entitle 
the  other  party  to  a  specific  perform- 
ance. Bijur  Motor  Lighting  Co.  v. 
Eclipse  Mach.  Co.,  243  F.  GOO.  156  C. 
G.  A.  298,  affirming  decree  (D.  G.)  237 
F.  80. 

The  president  of  a  corporation  au- 
thorized to  deal  in  patents  held  author- 
ized to  execute  a  license  agreement  on 
its  behalf.  Bijur  Motor  Lighting  Co.  v. 
Eclipse  Mach.  Co.  (D.  C.)  237  F.  89. 

37.  Implied  licenses.— Act  June  25, 
1910  (Comp.  St.  1916,  §  94G5),  provid- 
ing compensation  for  use  of  patented 
inventions  by  the  government,  does  not 
give  the  government  or  a  government 
contractor  an  automatic  and  general  li- 
cense to  use  every  patent.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg.  Co. 
V.  International  Curtis  Marine  Turbine 
Co.,  38  S.  Ct  271,  246  U.  S.  28,  02  L. 
Ed.  560,  affirming  order  International 
Curtis  Marine  Turbine  Go.  v.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg. 
Co.,  238   F.  5G4,   151   G.   G.   A.   500, 
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106. 

Tbe  sale  of  *  patented  motion  picture 
projecting  machine  carries  with  It,  in 
tbe  absence  of  restriction,  an  implied 
license  of  use.  Motion  Pfchire  Pateuta 
Co.  V.  Dniversal  Film  Mfg.  Co.,  235  P. 
398,  148  C.  C.  A.  860,  decree  affirmed 
37  8.  Ot.  418,  243  U.  8.  502,  61  L.  Ed. 
871,  L.  n.  A.  191TE,  1187,  Ajm.  Oaa. 
1918A,  950. 

Ab  implied  license  or  Bbop  right  un- 
der a  patent  rests  upon  conduct  ot  the 
patentee  wiiicb  raises  an  estoppel  in 
pais,  and  cannot  be  set  up  in  tbe  face 
of  an  express  license,  Hasen  M(g.  Co. 
T.  Warebam,  242  F.  642,  155  C.  C.  A. 
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an  envelope  hariDg 
induced  his  employer  to  ntalie  and  sell 
it  with  no  limitation  on  its  rights,  it 
naa  given  an  implied  license  to  make 
and  sell  to  its  customers,  subject  to 
vbich  his  assignee  of  the  patent  with 
notice  took.  Mii  v.  National  Envelope 
Co.  (D.  C.)  244  F.  822, 

(O  Conttruction   and   operotton   of   U- 


39.  In  gsnsral.— A  reservation  of  a 
personal  license  in  an  otherwise  com- 
plete assignment  of  a  patent  construed. 
Lock  Joint  I'ipe  Co.  v.  Meiber,  234  P. 
319,  148  C.  C.  A.  221. 

Under  so-called  shop  license  retained 
by  defendant  when  it  nssigocd  patent 
for  pneumatic  tires  equipped  with  free 
semiliquld  to  seal  punctures,  held  that 
defendant  was  entitled  to  manufacture 
such  tires:  tbe  only  restriction  being 
on  the  manufacture  and  sale  of  the 
liquid.  Uulfalo  Specialty  Co.  v.  Indi- 
ana Rubber  &  Insulated  Wire  Co.,  234 
P.  334,  14S  C.  C.  A.  236. 

A  contract  for  an  eiclofllve  licens* 
and  the  payment  of  royalties  con- 
strued. Miami  Cycle  &  Mfg.  Co.  v. 
Robinson,  245  F.  556,  158  C.  C.  A.  22j 

Contract  between  two  adding  machine 
companiea  held  an  absolute  grant,  with, 
out  conditional  limitation  of  the  right, 
license .  and  privilege  to  manufacture, 
use,  and  sell  machines  embodying  their 
invention.  Coraptograpb  Co.  v.  Bur- 
roughs Adding  Mach.  Co.  (Iowa)  159  N. 
W.  405. 

Under  license  In  certain  territory  for 
term  of  five  years  upon  annual  royal- 
ties, licensor's  undertaking  to  protect 
patent  against  substantial  infringement 
held  not  an  independent  covenant,  but 
a  concurrent  and  dependent  covennnt. 
Rosenthal  Paper  Co.  t.  National  Fold- 
ing Box  &  Paper  Co.  (Sup.)  162  N.  Y.  8. 
814,  175  Ajip.  Div.  606,  reversing  judg- 
ment 158  N.  T.  8.  845,  95  Misc.  Rep. 
235. 

Licensor  of  a  patented  process  did 
not  breach  his  contract  by  an  assign- 
ment to  another,  on  ground  that  he 
thereby  deprived  himself  of  power  to 
protect  licensee,  where  licensor  had  not 
covenanted  for  anything  but  the  bare 
license.     Martin  t.  New  Trinidad  L«h« 


ABphalt  Co.  (Sup.)  170  N.  T.  S.  234. 
182  App.  Div.  719. 

42.  Duratloi  of  IImhs. — A  license 
contract  under  a  patent  held  termintt- 
bl«  at  will  by  either  party,  and  defend- 
ant held  liable  as  an  infringer  after 
the  revocation  of  the  license  by  com- 
plainant. Walker  Bin  Co.  v.  C.  Scbioidt 
Co.,  230  F.  636,  145  C.  C.  A.  46. 

Under  a  lease  of  patented  machin- 
ery during  life  of  patents,  held,  tbat 
the  term  was  only  for  the  life  of  pat- 
ents enumerated.  Thomson  Electrii^ 
Welding  Oo.  v.  Peerless  Wire  Fence 
Co.  (Micb.)  167  N.  W.  67. 

45.  Effect  of  lloeasa  u  estoppM. — Es- 
toppel by  a  patent  license  does  not  de- 
pend on  user  of  the  device  licensed  by 
the  licensee.  Chicago  &,  A.  Ry.  Co.  v. 
Pressed  Steel  Car  Co.,  243  P.  883.  156 
C.  C.  A.  396,  certiorari  denied  38  S.  CL 
11, 246  U.  S.  662, 62  L.  Ed.  632. 

When  applicant  and  licensee  bave 
dealt  upon  tbe  theory  tbat  pending 
claims,  if  allowed,  would  cover  the  li- 
censee's produtt,  the  licensee  may  not, 
after  the  patent  issues  with  tbese 
claims,  deny  liability  thereunder.  Mi- 
ami Cycle  &  Mfg.  Co.  v.  Robinson,  245 
P.  656,  158  C.  C.  A.  22. 

A  provision  In  a  contract  for  the 
use  of  patented  apparatus  that,  in  any 
suit  by  lessor  against  lessee,  tbe  lat- 
ter shall  not  attack  the  validity  of  the 
patents,  must  be  limited  to  a  preced- 
ing condition  for  the  pnyment  of  rent, 
and  does  not  estop  lessee,  sued  by  les- 
sor, solely  on  accoimt  of  lessee  purchas- 
ing and  using  other  spparatus  regard- 
ed by  lessor  aa  an  infringement  Par- 
amount Hosiery  Form  Drying  Co.  t. 
Moorhead  Knitting  Co.  (D.  C.)  251  F. 
897. 

(D)  RighU,  remedial,  and  liabUiiie* 

46.  Ab  btlweaa  th*  parties. — Failure 
of  manufacturer  ot  patented  article  to 
furnish  machines  ordered  under  license 
agreement  prior  to  termination  of  li- 
cense held  to  give  no  right  ot  action: 
the  license  having  been  terminated  be- 
fore the  orders  were  filled.  -lOolian  Co. 
of  Missouri  V.  Victor  Talkiug  Macb. 
Co.,  238  F.  164,  151  C.  C.  A.  240. 

<£)  Atiiffiimmiti  and  rublicentea 
49.  Assignablltly  of  I icensea^— Con- 
tract whereby  patentee  of  engine  sold 
license  to  manufacture  and  sell  was  not 
broken  when  buyers  sssigned  to  corpo- 
ration which  performed  all  their  en- 
gsgements.  Moors  v.  Gilbert,  198  S. 
W.  903,  178  Ky.  300. 

Contract,  whereby  owner  ot  lettera 
patent  authorized  manufacture  and 
sale  ot  patented  artlde  in  certain  ter* 
ritory  upon  payment  of  certain  royal- 
ties during  five  years,  and  concurrent- 
ly covenanted  to  protect  it  against  sub- 
stantial infringement,  was  personal  to 
licensor  and  not  ssaignable  by  him. 
Bosenthal  Paper  Co.  t.  National  Fold- 
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iag  Box  &  Paper  Co.  (Sup.)  162  N.  Y. 
S.  814,  175  App.  Div.  606,  reversing 
judgment  158  N.  Y.  S.  845,  95  Misc. 
Rep.  235. 

50.  Recognition   by   iioonsor^-Where 

seller  of  limited  license  to  manufac- 
ture engine  knew  that  corporation,  as- 
signee of  buyers,  furnished  $1,000  paid 
him  under  contract  to  manufaiature 
sample  engine,  but  nevertheless  ac- 
cepted it,  he  ratified  assignment 
Moors  V.  Gilbert,  108  S!  W.  903,  178 
K7.359. 

52.  Rights  and  llabiii^os  of  parties.— 

Hie  assignee  of  a  licensee  to  sell  pat- 
ented goods  obtains  no  higher  right 
than  his  assignor  had.  L.  E.  Water- 
man Co.  V.  Kline,  234  F.  891, 148  C.  G. 
A  489. 

Coiporatioi^s  which  took  right,  title, 
and  intere^  of  buyer  of  application  for 
patent,  etc.,  held  to  take  title  to  patent 
rights  subject  to  terms  of  agreement 
between  their  transferor  and  patentee, 
and  assignment  authorized  successor  of 
assignee  to  convey  patent  rights  as  se- 
curity for  loan.  Feaster  y.  Feaster 
Fikn  Food  Co.,  118  N.  E.  912,  229 
Mass.  550. 

{F)  Revocation  or  forfeiiuro 

54.  Prooedure^-License  by  patentee 
requiring  monthly  accounting  for  sales 
and  providing  for  its  termination  on  30 
days'  notice  is  not  terminated  on  giving 
of  notice  till  end  of  period  and  ac- 
eounting  for  royalties  then  accrued. 
K-W  Ignition  Co.  ▼.  Unit  CoU  Co.,  112 
N.  E.  199,  93  Ohio  St.  128. 

55.  Termination  by  ilceneeow— A  li- 
cense to  manufacture  a  patented  arti- 
de  held  to  permit  the  licensee  to  ter- 
minate the  contract  if  it  proved  im- 
practicable or  unprofitable  to  manu- 
facture thereunder;  and  filing  of  biU  by 
licensor  to  cancel  license,  if  acquiesced 
in  by  the  licensee,  constitutes  an  elec- 
tion to  rescind;  but  licensee  held  not 
to  have  terminated  license  to  manufac- 
ture a  patented  article  because  it  was 
impracticable  or  unprofitable  to  do  so. 
Duer  V.  Chicago  Coach  &  Carriage  Co., 
194  m.  App.    314. 

Letter  merely  notifying  licensor  that 
licensee  claimed  that  others  were  using 
t  patented  process  in  violation  of  its 
contract  rights,  and  that  such  use  re- 
moved all  consideration  for  royalties, 
was  not  repudiation  of  contract.  Mar- 
tin V.  New  Trinidad  Lake  Asphalt  Co. 
(Sop.)  170  N.  Y.  S.  234,  182  App.  Div. 
719. 

(G)  ConiracU  relating  to  patents  and 
patent  rights 

59.  in  general.— Where  defendant 
Agreed  that  any  patents  for  improve- 
ments or  inventions  which  he  might 
secure  in  a  particular  art  should  be- 
long to  his  employer,  such  contract, 
thoagh  applying  to  a  patent  for  an 
improvement  in  the  art  secured  after 
defendant  terminated  lua  employment, 


is  not  invalid  as  opposed  to  public  pol- 
icy. Wege  V.  Safe-Cabinet  Co.,  249  F. 
696,  161  C.  C.  A.  606. 

Provision  of  contract  giving  one  priv- 
ilege of  becoming,  at  a  certain  time, 
exclusive  licensee  to  manufacture  un- 
der a  patent,  provided  he  give  ten 
days'  notice  of  intention,  and  within 
such  period  furnish  a  bond,  gives  but  a  « 
mere  option,  as  to  the  exercise  of  which 
time  is  of  the  essence.  Life  Preserver 
Suit  Co.  v«  National  Life  Preserver  Co. 
(C.  C.  A.)  252  JF.  139. 

Contract  between  manufacturing  com- 
pany and  inventor  in  its  employ,  where- 
by company  agreed  to  pay  expenses  of 
application  for  patent,  so  as  to  avail 
itself  of  protection  of  patents  against 
competition,  or  to  prevent  competitor 
from  securing  a  similar  patent,  is  prop- 
er subject  of  agreement.  Webster 
Electric  Co.  v,  Podlesak  (D.  C.)  241 
F.  489. 

Failure  of  buyer  of  all  issued  stock 
of  corporation  to  deposit  with  a  trust 
company  as  trustee,  as  agreed  by  the 
contract  of  sale,  a  patentee's  grant  of 
right  to  manufacture  and  sell  in  cer- 
tain territory  held  a  fraud  on  the  sell- 
er, entitling  him  to  relief  in  equity, 
both  against  the  buyer  and  a  corpora- 
tion which  he,  his  wife,  mother,  and 
sister  formed  to  operate  the  business 
of  old  corporation.  Miner  v.  Husted 
(Mich.)  157  N.  W.  442. 

60.  Contraots  for  the  making,  use  or 
eale  of  patented  articles.— Where  a  con- 
tract between  plaintiff,  the  owner  of  a 
patent,  and  a  railroad  company  which 
gave  the  latter  the  right  to  build  cars 
covered  by  the  patent,  provided  that 
plaintiff  should  have  a  preference  over 
other  car  builders  for  the  construction^ 
of  cars  covered  by  the  patent,  held 
that,  on  the  railroad  company's  breach 
of  the  preference  agreement,  plaintiff 
could  not  recover  substantial  damages, 
for  the  profits  which  plaintiff  might 
have  made  are  wholly  speculative. 
Pressed  Steel  Car  Co.  v.  Union  Pac. 
B.  Co.  (D.  C.)  254  F.  316. 

Where  the  contractor  and  the  pat- 
entee is  the  same  person,  with  full 
power  and  authority  to  make  and  vend 
the  patented  article,  the  title  to  the 
article  contracted  for  or  purchased 
passes  unincumbered  as  to  the  pat- 
entee's right  of  monopoly.  The  royalty 
for  the  use  of  the  patented  article  is 
included  in  the  price  paid  for  the  same 
and  cannot  be  again  exacted.  Ameri- 
can &  British  Mfg.  Co.  v.  U.  S.,  50  Ct 
CI.  204. 

Contract  for  sale  of  patent  held  to 
make  decision  by  buyers  that  inven- 
tion was  practical  a  condition  precedent 
to  any  liability  on  their  part,  and  evi- 
dence held  to  show  that  contract  had 
not  been  completed  by  determination  of 
defendants  that  the  invention  was  prac- 
tical when  they  notified  plaintiff  that 
they  declined  to  purchase.  Peck  v.  Ed- 
wards, 98  A.  325,  90  Conn.  669. 

▲  contract  for  the  manufacture   of 
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pateatcd  bUoi  held  nuamblgvious  aqd 
to  entitle  plalotiS  to  S  per  cent,  of  the 
proceeds  of  the  sale  of  such  patented 
siloB  Bjid  not  of  otber  silos  nbicb  de- 
fendant might  sell.  National  Fire- 
proof!; Co.  T.  Imperishable  Silo  Co. 
(Ind.  App.)  112  N.  B.  403. 

In  an  action  for  a  share  of  the  pio- 
'  ceeds  of  thq  sale  of  a  right  to  Qse  of 
a  ciaJI  eranp  ir.TCnted  by  defendant,  nod 
in  which  plaintiff  owned  an  interest, 
evidence  held  to  support  a  finding  that 
defendant  bad  disposed  of  right  to  use 
the  crane  and  bad  received  mone; 
therefor.  Hansen  t.  Hough  (Iowa) 
188  N.  W.  601. 

The  word  "sell,"  in  a  contract  set- 
tling infringement  suits  between  two 
companies  involving  valid  it;  of  patents 
for  wireless  telegraph  or  telephone  in- 
ventions, whereby  each  party  was  to 
pay  the  other  a  percentage  of  the  sell- 
ing price  of  apparatus  which  it  might 
sell,  held  to  include  a  contract  to  sell. 
International  Signal  Co.  v.  Marconi 
Wireless  Telegraph  Co.  of  America  (N. 
J.  Cb.)  104  A.  378. 

61.  ^—  Rflstriotions  ss  to  prica  of 
resale  or  manner  of  use.— Iliegal  func- 
tion of  controlliiig  price  at  which  pat- 
ented machine  may  be  resold  after  it 
has  passed  into  the  bauds  of  dealers 
.  and  the  public  held  the  only  purpose 
of  ■  notice  attached  to  machine  stat- 
ing thnt  it  is  licensed  for  term  of  pat- 
ent and  may  not  be  delivered  to  unti- 
eenaed  citizen  untjl  full  license  price 
stated  is  psid.  Straus  v.  Victor  Talk- 
ing MQch.  Co.,  37  8.  Ct.  412,  243  U. 
S.  490.  61  L.  Bd.  866,  reversing  de- 
cree Victor  Talking  Mach.  Co.  r. 
Strauss.  230  F.  440,  144  C.  C.  A.  591. 
•  The  owner  of  a  patent  may  not  un- 
der Comp.  St.  l!)lti,  f  !)428,  by  a  no- 
tice attached  to  the  machine  embody- 
ing the  patent  reatrfct  its  use  ta 
materials  necessary  to  its  operation, 
but  which  are  no  part  of  the  patente4 
machine.  Motion  Picture  Patents  Co. 
T,  Universal  Film  Mfg.  Co.,  37  S.  Ct. 
416,  243  U.  S.  502,  61  L.  Ed.  871.  af- 
flrming  decree  (C.  C.  A.)   235  F.  398. 

While  patentee  may  keep  his  inven- 
UoB  out  of  use,  he  cannot  grant  title 
and  retain  incidents  of  it:  but  lease  of 
patented  machinery  is  not  a  convey- 
ance passing  title  which  will  free  ma- 
chines from  restrictions  contained 
therein.  U.  8.  v.  Dnited  Shoe  Machin- 
erv  Co.  of  New  Jersey,  38  S.  Ct.  473, 
247  U.  S.  32.  62  L.  Ed.  908,  afBrming 
decree  (D.  C.)  222  F.  340,  and  leave 
to  file  petition  tor  rehearing  granted 
38  8.  Ct.  581,  62  L.  Ed.  970.  note. 

The  dominant  character  of  the  deal- 
ing being  a  sale  by  monufncturcr  to 
dealers  of  patented  articlcsi,  with  at- 
tempt to  provide  and  enforce  resale 
prices,  reservation  of  title  hcing  only 
till  price  is  paid,  the  sale  is  absolute, 
rather  than  conditional;  and  patentee 
has  no  right  to  dictate  resale  prices  of 
patented  articles  absolutely  sold  by 
him,  and  cannot  restrain  stJe  bj  a  third 
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person  at  less  than  prieos,  attempted 
to  be  Cied  by  patentee,  though  such 
person  buys  at  less  tlian  such  price 
from  the  purchaser  from  patentee  with 
iuiowledge  of  their  contract  as  to  re- 
sale price.  Ford  Motor  Co.  v.  Union 
Motor  Sales  Co.,  244  E.  156,  106  C.  C. 
A.  5S4,  affirming  (D.  C.)  225  F.  373. 

Stipulation  in  sale  to  retailer  by  pat- 
entee manufacturer  of  a  single  make 
of  automobiles  retaining  title  till  car 
is  sold  to  user  at  list  price  held  not  tu 
make  contract  void  between  parties  sa 
against  public  policy.  Ford  Motor  Co. 
V.  Ij  en  jam  in  E.  Boone,  Inc.,  244  F. 
335,  156  C.  C.  A.  621. 

A  coo  tract  between  an  automobile 
manufacturer  holding  patents  an  ita 
machines  and  a  dealer  whicl 
the  dealer's  soles  territory,  < 
machines  sold  after  the 
termination,  is  valid.  Coleman  v.  Ford 
Motor  Co.,  103  S.  W.  866,  195  Mo. 
App.  654. 

{H)  AotnOtJM 

62.  Rights  and  liabilities  of  parliea 
In  general.^rhe  holder  of  patent  rights 
for  motion  picture  projecting  machine 
held  not  entitled  to  demand  royalties 
from  purchaser  licensee  to  manufacture 
because  plate  attached  to  the  machine 
recited  that  the  sale  and  purchase  wai 
made  upon  other  terms  to  be  fixed.  Mo- 
tion Picture  Patents  Co.  v.  Universal 
Film  Mfg.  Co.,  235  F.  398,  148  C.  C. 
A.  660,  decree  affirmed  37  S.  CL  416, 
243  U.  S.  r>02,  61  L.  Ed.  871,  L.  R.  A. 
1017E,  1187,  Ann,  Caa  191SA,  950. 

Under  contract  assigning  patents  and 
reserving  royalties,  nonuser  held  not  to 
entitle  patentee  to  a  reassignment,  and 
patentee  held  not  entitled  to  recover  roy. 
alties.  Wadswortb  v.  Pressed  Prism 
Plate  Glass  Co.,  239  P.  607,  152  C.  C. 
A.  3S5. 

Where  a  contract  giving  a  license  Qn- 
der  a  patent  contained  no  guaranty 
against  competition  by  infringers,  tb« 
tact  of  such  competition,  through  which 
the  licensee  lost  sales,  is  no  defense  to 
a  suit  by  the  licensor  to  recover  the 
agreed  royalties.  Sea  tiull  Specialty 
Co.  v.  Humphrey,  242  F.  271,  155  C. 
C.  A.  111. 

The  failure  of  a  patentee  to  eiccute  a 
formal  license  pursuant  to  a  contract 
held  not  a  bar  to  a  suit  to  recover  royal- 
ties thereunder,  on  the  ground  thst  the 
default  had  been  waived.  Miami  Cycle 
Sc  Mfg.  Co.  V.  Robinson,  245  F.  656,  15(1 
C.  C.  A.  22. 

In  a  suit  by  lessor  against  lessee  of 
patented  apparatus,  tender  or  return 
thereof  Is  a  condition  precedent  to  a 
counterclaim  for  rental  paid,  based  on 
the  ground  that  the  contract  was  ob- 
tained through  misrepresentation.  Par- 
amount Hosiery  Form  Drying  Co.  v. 
Moorhead  Knitting  Co.  (D.  C.)  251  F. 
807. 

Where  plaintitf,  the  owner  of  a  patent 
for  railroad  cars,  entered  into  an  ogree- 
ment  with  >  railroad  company  provid- 
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ing  that  it  mi^lit  manafactnre  cars  cot- 
ered  by  the  patent  on  payment  of  a  cer- 
tain royalty  per  car,  or  cause  them  to 
be  built,  held,  that  the  railroad  company 
was  not  required  to  pay  royalty  on  cars 
bought  from  another  company,  which 
bad  a  nonexclusive  license  to  make  and 
seU  cars  embo<|ying  the  invention. 
Pressed  Steel  Car  Co.  v.  Union  Pac.  B. 
Co.  (D.  C.)  254  F.  316. 

One  seeking  to  recover  royalties  for 
the  manufacture  of  a  patented  artide 
under  a  license,  and  the  cancellation  of 
the  contract,  need  not  allege  and  prove 
that  the  manufacture  thereof  was  prof- 
itable, where  the  license  did  not  bind  the 
licensee  to  continue  should  it  prove  un- 
profitable; and  whenever  it  becomes 
material  to  the  defense  of  an  action  for 
an  accounting  for  royalties  to  show  that 
it  was  unprofitable  to  manufacture  un- 
der a  license,  the  burden  is  on  the  li- 
censee to  establish  such  claim.  Duer 
▼.  Chicago  Coach  &  Carriage  Co.,  194 
III  App.  314. 

The  granting  of  licenses  to  manufac- 
ture a  patented  article  on  better  terms 
than  those  given  the  defendant,  in  vio- 
lation of  his  license,  held  no  defense  to 
an  action  for  royalties,  where  such  li- 
censes were  granted  with  his  consent, 
and  evidence  held  not  to  show  a  viola- 
tion of  the  licensor's  agreement  to  vigor- 
ously prosecute  infringers.  Watson 
Fireproof  Window  Co.  v.  Miller,  194 
III  App.  316;  Same  v.  Perkinson,  Id. 
31& 

In  an  action  to  recover  royalties,  it 
was  within  the  discretion  of  the  trial 
oourt  to  admit  proof  of  facts  showing 
the  situation  of  the  parties  when  the 
contract  was  made,  though  plaintiff  did 
not  allege  such  facts  in  its  petition; 
and  the  costs  of  litigation,  expended  by 
plaintiff  in  undertaking  to  establish  the 
validity  of  its  patent  as  it  had  contract- 
ed to  do,  constituted  no  element  of  dam- 
age recoverable.  Comptograph  Co.  v. 
Burroaghs  Adding  Mach.  Co.  (Iowa)  159 
N.  W.  465. 

Where  a  contract  to  pay  royalty  to  a 
patentee  who  had  assigned  his  rights 
under  the  patent,  valid  when  executed, 
was  amended  so  as  to  include  a  patent 
on  an  improvement  purchased  by  the 
original  patentee,  such  amendment  did 
not  deprive  the  patentee  of  his  rights 
to  recover  royalty  under  the  contract  as 
originally  made.  Hanson  v.  Hall  Mfg. 
Co.  (Iowa)  169  N.  W.  471. 

Where  plaintiff  turned  over  patents 
under  three-year  employment  and  royal- 
ty contract,  to  continue  so  long  as  he 
remained  in  defendant's  employ,  and  he 
left  at  the  end  of  three  years  and  after- 
wards made  a  new  contract  with  them 
for  a  lump  sum  for  patent  rights,  he 
could  not  collect  royalty  provided  by 
the  first  contract  Ellery  v.  Morley 
Button  Mfg.  Co.,  114  N.  B.  747,  225 
Mass.  494. 

Royalty  contract  for  manufacture  of 
paint  or  varnish  from  plaintiff's  formula 
held  to  make  it  optional  with  defendant 


by  payment  of  minimum  yearly  sum  to 
continue  contract,  and,  if  it  did  not 
elect  to  do  so,  it  was  under  no  obligation 
to  pay  such  minimum  amount.  Uraves 
T.  Mound  City  Paint  &  Color  Co.  (Mo. 
App.)  204  S.  W.  57. 

Contract  between  assignee  of  owner 
of  patents  for  telegraphic  fire  alarm, 
who  had  leased  system  of  fir6  alarm, 
and  defendant,  giving  defendant  control 
of  the  system  and  reserving  royalty  to 
the  assignee  and  binding  defendant,  to 
pay  expenses  of  operating  the  system 
held  to  absolve  the  assignee  from  pay- 
ment of  such  expenses  from  its  royalties 
notwithstanding  its  prior  contract  with 
its  lessor  to  pay  the  expenses.  Fire 
Protection  Development  Co.  v.  American 
District  Telegraph  Co.  (N.  J.)  104  A. 
442. 

Licensor's  assignment  of  patent,  so  as 
to  deprive  licensee  of  rights  under  con- 
current independent  covenant  to  faith- 
fully protect  patent  from  infringement, 
held  a  breach  of  the  covenant  releasing 
the  licensee  from  payment  of  royalties 
accruing  before  and  after  the  breach; 
and  licensee,  by  continuing  to  pay  roy- 
alties after  licensor's  assignment  of 
patent,  did  not  waive  such  breach,  where 
it  had  no  knowledge  of  assignment ;  nor 
would  such  payment,  even  if  with 
knowledge  of  licensor's  assignment,  have 
been  a  waiver  of  the  breach,  where  li- 
censee could  have  been  compelled  to  pay 
that  much,  even  if  an  infringer,  with- 
out license.  Rosenthal  I*aper  Co.  v. 
National  Folding  Box  &  Paper  Co. 
(Sup.)  162  N.  Y.  S.  814,  175  App,  Div. 
606,  reversing  judgment  (Sup.)  158  N. 
Y.  S.  845,  95  Misc.  Rep.  235. 

An  answer  in  action  to  recover  royal- 
ties under  license  for  manufacture  and 
sale  of  certain  lactobacilline  products, 
denying  plaintiffs'  allegations  as  to 
amount  of  licensed  products  sold,  and 
alleging  such  products  were  but  a  small 
part  of  defendant's  sales,  held  to  suffi- 
ciently put  in  issue  the  extent  of  sales 
on  which  defendant  would  be  liable. 
Darrasse  v.  Ferment  Co.  (Sup.)  169  N. 
Y.  S.  963,  182  App.  Div.  591. 

Claim  that  licensee  of  a  patented  pro- 
cess had  been  ousted  from  its  use  held 
without  merit,  where  no  one  had  sued 
it  for  infringement  or  prevented  its  use, 
though  others  used  it  as  infringers  with- 
out consent  of  licensor.  Martin  v.  New 
Trinidad  Lake  Asphalt  Co.  (Sup.)  170 
N.  Y.  S.  234,  182  App.  Div.  710. 

In  suit  for  accounting  for  royalties, 
where  invalidity  of  patent  and  notice 
of  termination  of  license  contract  is 
pleaded,  fact  that  licensee  continues  to 
use  patent  marks  and  dates  of  patentee 
presents  strong  evidence  of  operation 
under  license,  and  patentee  has  remedy 
in  equity.  K-W  I^ition  Co.  v.  Unit 
Coil  Co.,  112  N.  E.  199,  93  Ohio  St. 
128. 

63.  Validity  of  patent.— Where  a  li- 
cense contract  required  the  payment 
of  royalties,  such  royalties  to  cease 
and  determine  in  the  event  the  patent 
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Bbonld  be  adjudged  invalid,  the  Uceuaee 
cannot  set  up  the  invalid ity  of  the 
patent  as  a  defense  to  a  euit  for  roy- 
alties, but  ma;  raise  the  issue  o(  va- 
lidity,  for  the  purpose  of  obtaining  a 
decree  terminatiag  the  contract.  Mi- 
ami Cycle  &,  Mlg.  Co.  t.  Robinson,  245 
F.  506,  158  C.  C.  A.  22. 

Wiiere  possible  invalidit;  of  patents 
is  a  recogiiized  factor  leading  to  a  con- 
tract for  payment  of  royalties,  there 
is  no  failure  of  consideration  because 
the  patents  are  afterwards  held  in- 
valid; and  a  contract  settling  litiga- 
tion over  patents,  and  nbereb;  a  party 
acquired  the  right  to  nee  over  100  pat- 
ents, and  wBB  bound  to  pay  a  flat  roy- 
alty on  each  set  of  apparatus  sold, 
without  any  apportionment  of  such 
royalties,  is  not  so  separable  as  to 
permit  a  finding  of  failure  of  consid- 
eration as  to  2  patents  afterwards 
held  invalid.  International  Signal  Co. 
V.  Marconi  Wireless  Telegraph  Co.  of 
America  (N.  J.  Ch.)  104  A.  378. 

Adding  machine  company  which  con- 
tracted to  pa;  additional  royalties  for 
right  to  manufacture  patented  ma- 
cliineB.  conditioned  upon  the  validity 
of  tbe  patent  being  adjudicated,  held 
not  to  liave  waived  the  condition  by 
accepting  and  using  benefits  of  nisi 
priuB  decree,  eatabliahing  piitent's  va- 
lidity, and  by  consenting  that  the  de- 
cree be  reversed  on  appeal.  Compto- 
grapb  Co.  v.  Burroughs  Adding  Mach. 
Co.  aowa)  159  N.  W.  403. 

64.  Identity  of  article  mads  or  UMd 
with  patenlad  artlcle^-ln  an  action 
for  royalties  under  license,  a  defense 
that  tbe  lectobacilliue  products  mann- 
tactured  and  sold  were  largely  not 
tboee  nnder  license  from  plaintiffs,  but 
others  wholly  different,  for  which  de- 
fendants secured  license  from  a  later 
discoverer  or  inventor,  an  act  not  pro- 
hibited by  the  license  contract  sued 
on,  constitutes  a  good  defense.  Dar- 
rasse  v.  Ferraent  Co.  (Sup.)  168  N. 
T.  -S.  063,  182  App.  Div.  581. 

In  action  against  licensee  of  patented 
process  for  royalties,  claim  that  li- 
censee was  not  using  process,  because 
It  had  changed  form  of  the  apparatus, 
was    without    merit,    where    specifica- 

§  9445.  (R.  S.  §  4899.)     Persons  purchasing  of  inventor,  before 
application,  may  use  or  sell  the  thing  purchased, 
cited    without    deflnlte    applloatlon, 
Columbia  &  N.  R.  B.  Co.  v.  Chandler 
(C.  C.  A.)  241  P.  261. 
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tions    forming   part   of   letters    patent 

made  no  claim  on  apparatus.  Martin 
V.  New  Trinidad  Lake  Asphalt  Co. 
(Sup.)  170  N.  Y.  8.  234,  182  App.  Div. 
719. 

66.  Wbei  liability  far  royalty  c*as«s. 
— Where  a  licensee,  on  the  filing  of  a 
bill  by  tbe  licensor  for  the  cancella- 
tion of  a  license  to  manufacture  ■ 
patented  article,  denies  the  licensor's 
right  to  rescind,  and  continues  to  manu- 
facture thereunder  for  a  year  and  a 
half  before  expressly  assenting  to  a 
cancellation,  held,  t^t  the  licensee 
could  not  complain  of  a  decree  requir- 
ing him  to  account  for  royalties  up  to 
tbe  time  of  assenting  to  the  cancella- 
tion, Duer  V.  Chicago  Coach  &  Car- 
riage Co.,  194  m.  App.  314. 

Where  royalty  contract  for  manu- 
facture of  paint  or  varnish  by  defend- 
ant according  to  plaintilTs  patented 
formula  provided  that  contract  should 
be  abrogated  it  formula  was  found  ud- 
Buccessful  In  judgment  of  defendant, 
written  notice  thereof  to  defendant 
held  waived,  where  plaintiFs  counsel 
stated  that  no  products  were  ever 
manufactured  under  formula.  Graves 
V.  Mound  City  Paint  &,  Color  Co.  (Mo. 
App.)  204  S,  W.  57. 

68.  Persons  liable  for  royaltiH.— tt. 
Adding  Machine  Company,  which  con- 
tracted to  pay  C.  Company  additiunal 
royalties  for  right  to  manufacture  pat- 
ented machines,  conditioned  upon  va- 
lidity of  the  patent  being  adjudicated 
after  the  C.  Company's  total  failure 
of  performance,  held  not  liable  for 
such  royalties.  Comptograpb  Co,  v. 
Burroughs  Adding  Mach.  Go.  (Iowa) 
159  N.  W.  485. 

69.  Amoant  of  rayalty^-A  contract 
for  payment  of  royalties  to  a  patentee 
of  steel  wagon  tongues,  providing  for 
a  royalty  of  10  per  cent  of  all  ealea 
nntU  such  sales  amount  to  $5,000.  7^ 
per  cent,  on  all  sales  in  excess  of  $5,- 
000  up  to  $10,000,  6  per  cent  on  sales 
exceeding  $10,000.  held  to  contemplate 
a  royalty  of  5  per  cent,  only  when 
tbe  quantity  of  production  reached 
$10,000  and  over.  Hanson  v.  HaU  Mfg. 
Co.  (Iowa)  169  N.  W.  471. 


§  9446.  (R.  S.  §  4900.)     Patented 

Effect  of  marking.— Neither  this  sec- 
tion, nor  Comp.  St.  1916.  i  9447,  pro- 
viding penalties  for  infringement,  an- 
thorizcs  affixing  plate  to  patented  ma- 
chine, bearing  notice  limiting  use  of 
machine  to  certain  supplies  to  be  fur- 
nished by  the  inventor.  Motion  Pic- 
ture Patents  Co.  v.  Universal  Film 
Mfg.  Co.,  37  8.  Ct,  416,  243  U.  S.  502, 
(1950) 


articles  must  be  marked  as  such. 
61  L.  Ed.  871,  L.  R.  A.  1917E,  1187, 
Ann.  Cas.  1818A,  959. 

That  complainant  knowing  patent  to 
be  invalid  marked  devices  "patented" 
IB  no  defense  to  suit  against  defend- 
ant for  infringement  of  subsequent  pat- 
ent on  additions  to  device.  Meccano, 
Limited,  v.  Wagner  (D.  C.)  234  F.  912. 
reopening  authorized  in  District  Court 
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in  Wagner  ▼.  Meccano,  235  F.  890,  149 
C.  C.  A.  202. 

Where  articles  made  under  a  patent 
are  marked  as  reaoired  by  this  sec- 
tioD,  no  further  notice  to  an  infringer 
is  required  to  sustain  a  soit  for  dam- 
iges  for  the  infringement.  Munger  y. 
Perlman  Bim  Corporation  (D.  G.)  24A 
F.799. 

Failure  to  nark^— When  a  patentee 
has  failed  to  properly  mark  the  goods 
which  he  has  offered  for  sale  so  as  to 
show  the  patent,  no  damages  for  in- 
fringement can  be  recovered  without 
proof  that  defendant  was  notified  of  the 
infringement  and  continued  thereafter 
to  make,  use,  or  vend  the  patented  ar- 
ticles. American  Caramel  Co.  y. 
White.  234  F.  328,  148  C.  C.  A,  230. 

Where  defendants  were  not  notified 
of  complainants'  patent  before  infringe- 
ment and  the  patented  articles  Bore  no 
ingignia  showing  existence  of  patent, 
complainants  caniiot,  under  this  sec- 
tion,   recover.      Gibson    v.    American 


Graphophone  Co.,  234  F.  633.  148  C. 
C.  A.  399. 

Where  complainant,  as  soon  as  ad- 
vised that  patent  probably  did  not  cov- 
er building  toy  outfit,  directed  that 
marking  of  outfit,  patented,  should  be 
discontinued,  defendant  cannot  defeat 
suit  for  infringement  of  other  patents 
on  ground  that  complainant  was  guilty 
of  bad  faith.  Meccano,  Limited,  v. 
Wagner  (D.  C.)  234  F.  912,  reopening 
authorized  in  District  Court  Wagner 
V  Meccano,  235  F.  890,  149  C.  C.  A. 
202. 

Under  this  section,  a  patentee  who 
did  not  mark  Ids  device  with  the  word 
patented  is  not  entitled  to  recover  dan>- 
ages  for  an  infringement  except  on 
proof  that  defendant  after  notice  of 
the  infringement  continued  it.  Globe 
Knitting  Works  y.  Segal  (D.  C.)  239 
F.  322. 

Cited    without    definite    application, 

Murray  v.  Detroit  Wire  Spring  Co. 
(C.  C.  A.)  251  F.  59. 


§  9447.  (R.  S.  §  4901.)     Penalty  for  falsely  marking  or  labeling 
articles  as  patented. 

See    Motion  Picture   Patents   Co.  y.      B.  A.  1917E,  1187,  Ann.  Cas.  1918A, 
\!m\ersal   Film    Mfg.    Co.,    37    S.    Ct.      959. 
416,  243  U.  S.  502,  61  L.  Ed.  871,  L. 

§  9449.  (R.  S.  §  4904.)     Interferences. 

I.  Interferences— Nature  and  scope  of 
proceeding  in  general.— Refusal  of  Com- 
missioner of  Patents  to  declare  inter- 
ference held  justified  by  this  section; 
doty  to  declare  interference  under  the 
statute  and  rules  of  Patent  Office  not 
arising  merely  because  of  asserted  an- 
tagonism between  applications.  Ewing 
T.  United  States  ex  rel.  Fowler  Car  Co., 
37  S.  Ct.  494,  244  U.  S.  1,  61  L.  Ed. 
955,  reversing  judgment  45  App.  D.  C. 
185. 

Priority  in  an  interference  proceed- 
ing is  the  ultimate  question  for  de- 
termination ;  but  before  it  can  be  reach- 
ed it  may  be,  and  usually  is,  necessary 
to  decide  one  or  more  incidental  or 
ancillary  questions,  although  neither 
party  will  be  allowed  to  show  that  the 
other  was  not  entitled  to  a  patent  for 
the  inyention,  either  because  it  was  not 
patentable,  or  his  right  to  a  patent  was 
barred  by  the  statute  of  public  use,  or 
for  any  other  reason:  Wintroath  y. 
Chapman,  47  App.  D.  C.  428. 

4.  Procedure  In  general.^Under  the 
rules  of  practice  of  the  Patent  Office  a 
disclaimer  filed  by  a  party  to  an  in- 
terference extends  only  to  the  particu- 
lar claim  or  claims  as  to  which  inter- 
ference has  been  declared.  Reed  y. 
Cropp  Concrete  Machinery  Co.,  239  F. 
869,  152  C.  C.  A.  653,  reversing  decree 
(D.  C.)  218  F.  643. 

Where  a  party  to  an  interference  in 
bis  preliminary  statement  fails  to  car- 
ry bis  date  of  conception  back  of  the 
filing  date  of  his  adyersary,  the  Com- 
vdssioner  properly  refuses  to  entertain 


dilatory  motions  by  him,  and  awards 
priority  to  his  adversary.  Hopkins  y. 
Peters,  44  App.  D.  C.  196. 

Rules  122  and  130  of  the  Patent  Of- 
fice are  reasonable  as  tending  to  pre- 
vent a  practice  which  has  grown  up  in 
the  Patent  Office,  and  from  which,  by 
constant  motions  and  raising  of  new 
questions,  the  burdens  of  inventors 
have  been  increased  and  proceedings  in 
the  Office  unduly  prolonged.    Id. 

Rule  75  of  the  Patent  Office,  which 
enables  an  applicant  to  avoid  a  patent 
by  making  oath  to  facts  showing  prior 
conception,  is  sufficiently  complied  with 
by  an  applicant  who  makes  a  prima 
facie  showing  of  priority  over  the  ex- 
isting patent  or  patents,  and  a  substan- 
tial compliance  with  the  rule  by  an  ap- 
plicant is  sufficient  to  prevent  a  sum- 
mery rejection  of  his  application.  In 
re  Grieve,  45  App.  D.'  C.  524. 

5.  Preliminary  statements.— A  party 
to  an  interference  may  show  that  his 
reduction  to  practice  was  at  a  later 
date  than  that  alleged  in  his  prelimi- 
nary statement,  if  no  prejudice  will  re- 
sult to  the  other  party.  The  purpose 
of  rule  110  of  the  Patent  Office  is  to 
prevent  a  party  from  claiming  an  ear- 
lier date.  Thompson  v.  Storrie,  46 
App.    D.    C.    324. 

6.  Amendment.— In  analogy  to  the 
time  allowed  by  the  statute  for  amend- 
ments to  applications,  a  failure  for 
more  than  one  year  to  make  a  divi- 
sional application  amounts  to  laches 
and  bases  its  allowance,  unless  the  de- 

(1951) 
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la;  was  nnaToidabU.  Wintroath  r, 
Cbapmau,  47  App.  D.  C.  428. 

AmendmentB  will  onl;  be  permitted 
to  relate  back  to  the  date  of  filiof  of 
the  original  applicatioo,  where  they  can 
be  denrl?  sustained  oo  the  claimH  and 
speciGentiou  as  originally  made.  An 
enlarge ment  of  the  origlDal  epecifica- 
tioDH  will  not  be  permitted,  which  will 
interfere  with  other  inventors,  who 
have  ooquircd  intervening  rights.  Orig- 
inal a;!ecificntioEB  of  the  junior  party 
to  aU  ioterference  relating  to  ao  im- 
prosemeDt  in  concrete  pavements  beld 
not  to  entitle  him  to  amend  bia  ap- 
plication by  the  addition  of  claims  cor- 
responding to  the  counts  ot  the  issue. 
Fickleu  ».  Baker,  47  App.  D,  C.  687. 
7.  lMu«s  of  IntArferanett.— Where  the 
isaaes  in  an  interference  call  for  a  vacn- 
um  cleaner,  compriaiog  a  pump  cham- 
ber, a  auction  chamber,  having  an  out- 
let opening  to  the  pump  chamber,  & 
auction  nozzle,  and  an  inlet  opening,  and 
a  removable  closure  for  the  inlet  open- 
ing the  openinga  adapted  to  receive  a 
connecting  inlet  tube,  a  structure  of  the 
character  described,  provided  with  reg- 
iatering  openings,  the  outer  opening 
adapted  to  receive  either  a  cap  for 
closing  it  or  a  hose  tube  extending  into 
tbe  inner  opening,  answers  the  require- 
ment of  the  issue.  Kirby  v.  Clements, 
44  App.  D.  C.  12. 

In  an  interference  in  which  the  ie- 
Buea  in  effect  call  for  a  sheet  metal  car 
end  reinforced  by  a  substantially  T- 
shaped  reinforcing  rib  or  corrugation 
and  a  borisontally  disposed  rib  or  cor- 
rugation, it  was  held  that  a  party  whoae 
application  discloBed  X-abaped  corru- 
gations in  the  car  end,  so  that  he  could 
only  show  V-shaped  corrugationa  by 
dissecting  an  X-sbaped  corrugation, 
'  was  not  entitled  to  moke  the  claims  of 
the  issue.  Itoblfing  v.  Murphy,  44  App. 
D.  C.  232. 

The  question  of  the  right  of  a  party 
to  an  Interference  to  moke  the  claims  of 
the  issue  goes  to  the  foundation  of 
tbe  interference,  nnd  the  issupa  should 
be  construed  in  tbe  light  of  the  disclo- 
sure of  the  party  with  whom  the  claims 
originated.     Id. 

In  an  intcrf^ronre  involving  the  is- 
sues of  priority  of  invoution  ot  eye- 
glass mountings,  beld.  that  one  ot  tbe 
issues  could  not  be  read  upon  the  device 
shown  and  priority  should  be  given  to 
eacb  party  on  the  two  separate  issues. 
Clulee  V.  Adt.  44  App.  D,  C.  300. 

In  an  uiterfcrence  relating  to  blow- 
ers for  blowing  off  the  aocumulnted  ash 
and  soot  from  the  tubes  ot  water-tube 
boilers  of  the  inclined  tube  type,  where 
the  counts  of  the  issue  call  tor  a  soot 
blower  having  means  for  causing  the 
nozzles  to  follow  the  direction  of  tbe 
tubos.  the  device  of  the  junior  party 
waa  held  not  to  meet  the  renuirements 
of  the  issue,  as  it  contained  no  meanfl 
in  the  blower  itself  for  causing  the  noz- 
xles  to  perform  the  required  function, 
(1052) 
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but  accomplished  that  purpose  only  b] 
external  means  such  as  by  resting  then 
on  the  tubes.  Coe  v.  Brown,  44  App 
D.  C.  455;   Same  v.  Bayer,  Id.  458. 

Where  certain  at  tbe  counts  of  ai 
interference,  involving  the  invention  ol 
a  motor -operated  ticket -issuing  ma 
chine,  in  which  the  tickets  were  ter 
from  a  continuous  roll,  calling  for  meani 
for  locking  the  actuating  motor  after  i 
spring  had  been  placed  under  tension 
and  it  appeared  that  in  tbe  machipe  ol 
one  of  the  parties  tbe  actuating  spring 
was  not  normally  under  tension,  it  wai 
beld  that  he  bad  no  right  to  make  suet 
claims.  Meier  v.  Sullivan,  45  App.  D 
C.  10. 

Failure  on  the  part  of  one  of  tbe  par. 
ties  to  an  interference  for  three  yean 
after  tbe  grant  of  a  patent  to  his  ad- 
versar^  to  mike  the  claims  of  the  issue. 
which  he  then  copies  from  tbe  latter'i 
patent,  estops  bim  from  making  sucb 
claima.  Bowntree  v.  Sloan,  45  App,  D. 
C.  207. 

Where  the  count  ot  an  issue  in  an  in- 
terference embraces  several  elements, 
concerning  only  one  of  which  there  ii 
s  contest  between  the  parties,  never- 
theless the  whole  issue  must  be  consid- 
ered in  determining  tbe  question  of  re- 
duction to  practice.  Janin  v.  Cartiss. 
43  App.  D.  C.  362. 

A  party  will  not  be  permitted  to  nar- 
row a  claim  to  meet  tbe  exigencies 
of  a  particular  situation  i  and  where 
the  counts  of  the  issue  call  for  a  pro- 
cess of  peeling  fruits  and  vegetables. 
conaisting  of  subjecting  theiu  to  a  aolu- 
tion  for  loosening  the  skin,  and  then 
subjecting  them  to  fluid  sprayif  and  co- 
ordinately  imparting  motion  to  them, 
the  counta  will  be  satisfied  by  a  con- 
struction in  which  the  woter  jets  en- 
ter into  the  operation  of  removing  the 
skins,  whether  they  be  employed  ex- 
clusively to  remove  the  skin  or  not. 
Moiite  V.  Dunkley.  46  App.  D.  C.  70. 

Where  a  party  to  an  interfprence  did 
not  question  the  right  of  others  to  pri- 
ority, held,  that  there  could  be  no  award 
ot  priority  in  his  favor,  and  that  lus 
motions  to  dissolve  did  not  therefore 
relate  to  priority,  but  to  the  proprioty 
ot  the  declaration  of  interterpnce.  and 
did  not  come  within  rule  130  of  tbe 
Patent  Office.  Rlsom  v.  Bonner,  46 
App.  D.  C.  230.  236. 

In  an  interference  relating  to  metal 
car  ends.  beld.  that  the  arrangement  of 
the  parts  as  disclosed  by  a  party  which 
required  the  attachment  of  the  sections 
by  bolts  and  rivets,  thus  forbidding  the 
making  of  absolutely  water-tight  Joints, 
did  not  meet  the  requirement  of  tbe 
issue.  Weisbrod  v.  Sisson,  46  App.  D. 
C.  311. 

All  limitations  appearing  in  the  counts 
of  an  interference  will  be  regarded  as 
material  to  tbe  invention  covered  b; 
such  counts,  Rijur  v.  Rushmore,  46 
App,  D.  C.  395. 
A  party  to  an  Interference  will  not  be 
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permitted  to  import  limitations  into  the 
broad  claims  of  the  issue  to  meet  the 
exigencies  of  the  particular  situation. 
Milmoe  v.  Holly,  46  App.  D.  C.  455. 

Where  an  interference  involves  an 
improvement'  in  a  well-developed  art, 
and  it  is  convincingly  established  that 
one  of  the  parties  is  the  prior  inventor 
of  the  broad  subject-matter  of  the  im- 
provement, the  more  specific  counts 
of  the  issue  should  be  interpreted  in 
the  light  of  the  general  disclosure. 
Bart  V.  Coats,  47  App.  D.  C.  185. 

Where  the  count  of  an  interference 
calls  for  a  union  undergarment  having  a 
permanently  closed  crotch,  an  opening 
extending  **partially  across  the  back" 
of  the  undergarment,  etc.,  a  construe- 
tion  embodies  the  issue,  so  far  as  the 
opening  is  concerned,  which  shows  an 
opening  on  one  side  from  the  waist  to 
a  point  below  the  crotch  and  no  open- 
ing on  the  other  side.  Luckett  ▼. 
Staub.  47  App.  D.  C.  379. 

8.  Evidence.— In  an  interference,  the 
burden  of  proof  is  on  the  party  to 
whoip  a  patent  was  issued  on  an  ap- 
plication filed  after  the  filing  of  an  ap- 
plication of  the  other  party,  although 
the  later,  subsequent  to  the  grant  of 
the  patent  to  his  adversary,  filed  his 
application  in  issue  as  a  division  of  his 
original  application.  Glnlee  v.  Adt,  44 
App.  D.  C.  300. 

The  fact  that  one  of  the  parties  to 
*an  interference  has  a  patent  g^ves  him 
no  advantage  in  an  interference  over 
the  other  party,  where  the  patent  was 
issued  while  the  application  of  the  oth- 
er party  was  pending;  but,  where  the 
latter  was  the  last  to  file,  the  burden 
of  proof  is  upon  him.  Lorimer  v. 
Erickson,  44  App.  D.  O.  503. 

In  an  interference  involving  the  ques- 
tion of  whether  one  of  the  parties  is 
entitled  Xo  make  the  claims  of  the  is- 
sue, the  Commissioner  of  Patents 
properly  refuses  to  permit  such  party 
to  take  testimony  as  to  what  those 
skilled  in  the  art  would  understand 
from  a  study  of  his  original  applica- 
tion and  disclosure.  Cooper  v.  Down- 
ing, 45  App,  1>.  C.  345. 

The  junior  applicant  in  an  interfer- 
ence is  required  to  establish  his  case 
by  a  preponderance  of  the  evidence, 
and  when  he  appeals  to  this  court  with 
three  concurrent  decisions  of  the  Pat- 
ent Office  tribunals  against  him,  there 
is  imposed  upon  him  a  still  greater 
burden  of  proof.  Livingston  v. 
Thompson,  45  App.  D.  C.  522. 

W'here,  in  an  interference,  it  appears 
that,  prior  to  the  nling  of  the  applica- 
tion of  one  of  the  parties,  he  and  an- 
other had  filed -a  joint  application,  the 
facts  will  be  closely  scrutinized;  but, 
if  the  joint  application  was  an  inad- 
vertence, it  will  not  be  fatal  to  his 
rights.  Burnett  v.  Utsman,  46  App.  D. 
C.  407. 

While  the  absence  of  material  con- 
tradiction of  the  testimony  of  one  of 
the  parties  to  an  interference  and  that 
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of  a  corroborating  witness  will  not  of 
itself  require,  that  the  court  shall  hold 
such  testimony  to  be  conclusive,  it 
must  have  that  effect,  unless  the  rec- 
ord discloses  some  good  reason  for 
not  doing  so;  and  memoranda  used  by 
one  of  the  parties  while  testifying  in 
his  own  behalf,  for  the  purpose  of  re- 
freshing his  memory,  do  not  have  the 
effect  of  corroborating  his  testimony 
within  the  ryle  that  the  uncorroborated 
testimony  of  a  party  to  an  interference 
is  iiisufiicient  to  establish  priority  of 
invention.  McAfee  v.  Gray,  47  App.  D. 
C.  237. 

In  an  interference  involving  the  ques- 
tion of  originality  of  invention,  the 
burden  is  upon  the  junior  party  of 
clearly  showing  that  he,  acting  inde- 
pendently, is  tlie  inventor.    Id. 

Where  the  applications  of  the  parties 
to  an  interference  are  copending,  the 
junior  applicant  ordinarily  has  only  the 
burden  of  establishing  his  case  by  a 
preponderance  of  the  evidence,  and  not 
beyond  a  reasonable  doubt  Luckett 
▼.  Staun,  47  App.  D.  C.  379. 

In  an  interference  where  the  claims 
read  on  both  parties,  it  is  not  error 
for  the  Patent  Office  to  refuse  to  con- 
sider the  prior  art  when  interpreting 
the  claims  of  the  issue.  Creveling  v. 
Jepson,  47  App.  D.  C.  697. 

10.  Dlssolution^-In  an  interference 
case,  the  Commissioner  of  Patents 
properly  refuses  to  entertain  a  motion 
by  one  of  the  parties  to  dissolve  the 
interference  because  of  the  inopera- 
tiveness of  the  other  party's  device, 
where  the  objections  have  not  been 
presented  to  the  primary  examiner,  or 
reasons  given  for  not  doing  so,  as  re- 
quired by  rules  122  and  130  of  the 
Patent  Office.  Hopkins  v.  Peters,  44 
App.  D.  C.  196.  , 

Where  the  junior  party  to  an  inter- 
ference fails  to  move  to  dissolve  under 
rule  22  of  the  Patent  Office,  but  ac- 
quiesces in  the  similarity  of  the  inven- 
tion and  propriety  of  the  interference 
until  he  becomes  apprehensive  of  a 
probably  adverse  decision  on  question 
of  priority,  he  is  not  entitled  to  have 
the  examiner'  of  interferences  or  the 
examiner  in  chief  recommend  to  the 
Commissioner  the  dissolution  of  the  in- 
terference on  the  ground  of  want  of 
right  on  the  part  of  the  senior  party 
to  make  the  claims,  unless  this  want  of 
right  under  the  disclosure  of  the  ap- 
plication is  perfectly  plain.  White  v. 
Wege,  44  App.  D.  C.  495. 

Where  an  interference  was  dissolved 
on  the  ground  that  the  invention  was 
not  disclosed  in  the  application  of  one 
of  the  parties,  nor  in  an  earlier  appli- 
cation filed  by  him,  and  an  appeal  by 
such  party  to  this  court  was  dismissed 
because  there  had  been  no  final  award 
of  priority,  and  he  thereupon  aban- 
doned his  right  to  further  prosecute 
the  interference,  and  attempted  instead 
to  prosecute  such  earlier  application,  it 
was  held  that  he  was  estopped  by  the 
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decision    in    the    interference.      In   re 
CreveUng,  46  App.  D.  C.  536. 

An  order  sustaining  a  motion  to  dis- 
solve an  interference  disposes  of  the 
interference,  and  leaves  notliing  on 
which  to  base  a  judgment  of  priority. 
Field  V.  Colman.  47  App.  D.  C.  189. 

II.  Operation  and  effect  of  deoision. 
—See  General  Electric  Co.  v.  Cooper 
Hewitt  Electric  Co.  (C.  O.  A.)  249 
F.  61. 

The  Commissioner  of  Patents  prop- 
erly rejects  an  application  for  a  pat- 
ent by  the  assignee  of  a  manufacturer, 
where,  in  a  prior  interference  to  which 
the  inventor  was  a  party  and  the  same 
invention    was   involved,    priority    was 


awarded  his  adversary,  and  another  in> 
terference,  subsequent  to  the  first  and 
to  which  the  assignee  was  a  party, 
was  dissolved  on  the  ground  that  the 
decision  in  the  prior  interference  was 
res  judicata  in  favor  of  the  successful 
party  in  the  first  interference.  In  re 
New  Departure  Mfg.  Co.,  44  App.  D. 
C.  430. 

Where  the  parties  to  an  interference 
took  no  testimony,  and  stipulated  that 
the  testimony  in  a  prior  case  adjudi- 
cated between  them  comprehending  the 
same  subject  should  be  used,  the  ques- 
tions of  law  and  fact  were  res  judicata. 
Thompson  v.  Storrie,  47  App.  D.  C. 
383. 


§  9455.  (R.  S.  §  4910.)     From  cxamincrs-in-chief  to  Commissioner. 


Effect  of  decision.— Where,  in  an  in- 
terference, in  which  a  motion  by  one 
of  the  parties  to  amend  his  preliminary 
statement  was  denied  by  the  lower 
tribunals  of  the  Patent  Office,  the 
Commissioner,  in  holding  adversely  to 


such  party.  Indicated  that  his  ruling 
wonld  have  been  the  same,  even  if 
the  amended  statement  had  been  ad- 
mitted, it  cannot  be  said  that  such  mo- 
tion was  granted  by  the  Commissioner. 
Jobski  V.  Johnson,  47  App.  D.  C.  230. 


§  9456.  (Act  Feb.  9,  1893,  c,  74,  §  9.)     Appeals  from  Commissioner 
of  Patents. 


Jurisdiotion.— A  decision  of  the  Com- 
missioner of  Patents  dissolving  an  in- 
terference on  the  ground  that  the  Is- 
sue is  not  patentable,  and  not  deter- 
mining the  question  of  priority,  is  not 
appealable.  Griffin  v.  Young,  44  App. 
D.  C.  210. 

The  appellate  court  of  the  District 
of  Columbia  has  no  general  super- 
visory power  over  the  Commissioner  of 
Patents,  but  merely  the  power  to  re- 
view his  final  decisions.  Aufiero  v. 
Ewing,  44  App.  D.  C.  328. 

Where,  after  an  application  for  a 
patent  has  been  denied  on  a  reference 
to  a  foreign  patent,  the  Commissioner 
denies  a 'motion  by  the  applicant  for  a 
reference  to  the  examiner,  with  direc- 
tions to  declare  an  interference  with  a 
patentee  whose  application  was  junior 
to  that  of  the  applicant,  and  whose  in- 
vention, it  is  claimed,  was  the  same  as 
that  of  the  applicant,  an  appeal  will 
not  lie  from  the  order  of  the  Commis- 
sioner denying  such  motion,  as  to  per- 
mit such  an  appeal  would  be  equiva- 
lent to  this  court  compelling  the  dec- 
laration of  an  interference  in  the  Pat- 
ent Office,  which  this  court  has  no 
power  to  do.  In  re  Bastian,  44  App. 
D.  C.  425. 

This  court  has  no  power  to  entertain 
appeals  from  interlocutory  orders  and 
rulings  of  the  Commissioner  of  Pat- 
ents on  mere  matters  of  proce- 
dure.   Id. 

The  jurisdiction  of  this  court  to  en- 

§  9457.  (R.  S.  §  4912.)     Notice 

Compilance  with  statute  in  general. 

— The  right  of  appeal  from  decisions 
of  the  Commissioner  of  Patents  to  this 
court  and  the  procedure  by  which  such 
appeals  may  be  perfected  are  purely 
statutory,  and  must  be  strictly  foUow- 
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tertain  appeals  from  the  Commissioner 
of  Patents  is  limited  to  two  classes  of 
decisions,  namely,  a  final  rejection  of 
an  application  for  a  patent,  and  the 
final  award  of  priority  to  one  of  the 
parties  in  an  interference  case.  Carlin 
V.  Goldberg,  45  App.  D.  O.  540;  Elsom 
V.  Bonner,  46  App.  D.  O.  230,  236;  In* 
re  Carvalho,  47  App.  D.  C.  584. 

Where  in  an  interference,  before  any 
trial,  the  Commissioner  grants  a  mo- 
tion to  dissolve  the  interference  on  the 
ground  of  the  inoperativeness  of  the 
device  disclosed  by  one  of  the  parties, 
but  on  the  motion  of  that  party,  and  in 
order  to  permit  an  appeal,  changes  his 
order  into  one  awarding  priority  to  the 
other  party,  an  appeal  from  «uch  or- 
der will  be  dismissed  for  want  of  jn- 
risdlction  in  the  Commissioner  to  make 
it.  Carlin  v.  Goldberg,  45  App.  D.  C. 
540. 

After  an  interference  has  been  de- 
clared, the  Commissioner  has  the  rigbt, 
on  a  motion  to  dissolve,  to  terminate 
it,  and  no  appeal  lies  from  his  deci- 
sion in  so  doing.    Id. 

This  court  is  without  jurisdiction  to 
entertain  an  appeal  in  an  interference 
case,  except  from  a  judgment  of  pri- 
ority. Field  V.  Colman,  47  App.  D.  C. 
189. 

This  court  is  without  jurisdiction  to 
review  the  decision  of  the  Commis- 
sioner  of  Patents,  refusing  to  reinstate 
an  abandoned  application  for  a  patent. 
In  re  Carvalho,  47  App.  D.  C.  684. 

of  such  appeal. 

ed.    Carlin  y.  Goldberg,  45  App.  D.  G. 
540. 

Time  for  appeals— Attorneys  of  this 
court  are  conclusively  presdmed  to 
know  its  rules  for  perfecting  appeals, 
and,  if  they  fail  to  observe  them,  they 
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and  the  parties  they  represent  mast 
bear  the  consequences,  except  where 
they  are  excused  by  cogent  reasons; 
and  fact  that  a  party  has  overlooked 
a  role  of  court  relating  to  the   time 


for  perfecting  appeals  from  decisions 
of  the  Commissioner  of  Patents  does 
not  afford  ground  for  excusing  his  de- 
linquency. In  re  Hitchcock,  47  App. 
D.  O.  251. 


§  9459.  (R.  S.  §  4914.)     Determination  of  such  appeal,  and  its  ef- 
fect. 


Scope  and  extent  of  review  In  gener- 

alw— To  determine  what  the  decision  of 
the  Commissioner  of  Patents  is  from 
which  an  appeal  is  prosecuted,  the  Ap- 
pellate Court  of  the  District  of  Co- 
lambia  will  look  to  its  substance,  its 
necessary  legal  effect  and  operation, 
rather  than  to  its*  mere  form.  Aufiero 
y.  Ewing,  44  App.  D.  C.  328. 

If  in  an  interference  a  motion  to  dis^ 
solve  is  denied  by  the  Commissioner  of 
Patents,  the  soundness  of  his  ruling  is 
a  question  ancillary  to  the  final  judg- 
ment of  priority,  and  may  be  consid- 
ered on  an  appeal  from  the  final  award 
of  priority,  but  if  the  motion  is  sus- 
tained, the  interference  is  ended,  and 
no  cause  of  action  surviyes  or  exists 
upon  which  an  award  of  priority  can 
be  based.  Carlin  v.  Goldberg,  45  App. 
D.  C.  540. 

While  the  jurisdiction  of  this  court  in 
an  interference  case  is  confined  to  a 
determination  of  the  question  of  prior- 
it;  of  invention,  it  has  a  right,  in  ar- 
riving at  a  conclusion  upon  that  ques- 
tion, to  determine  the  question  of  lach- 
es in  filing  a  dinsional  application. 
Wintroath  v.  Chapman,  47  App.  D.  0. 
428. 

In  an  interference,  the  question 
whether  a  prior  application  of  one  of 
the  parties  constituted  an  anticipation 
of  the  invention  of  the  issue  cannot  be 
raised  in  this  court.  Lautenschlager  t. 
Glass,  47  App.  D.  C.  444. 

Prssumptlon  as  to  oorrectness  of  do- 
eisioR^— When  a  court  is  asked  to  over- 
turn a  decision  of  the  Patent  Office  on 
a  question  of  fact,  the  proof  should  be 
clear  and  convincing.  Matteawan  Mfg. 
Co.  V.  Emmons  Bros.  Co.  (C.  C.  A.) 
253  P.  372. 

Ordinarily  the , unanimous  decisions  of 
the  Patent  Ofiice  tribunals  on  ques- 
tions of  fact  win  be  accepted  by  this 
court,  and  the  party  attacking  them 
must  make  out  a  plain  case  of  error. 
Becker  v.  Bird,  44  App.  D.  C.  432. 

In  an  interference,  in  which  no  tes- 
timony is  taken,  involving  a  party's 
right  to  make  the  claims  of  the  issue, 
vhich  relate  to  a  complicated  mechan- 
ism, concurrent  decisions  of  the  Pat- 
ent Office  sustaining  his  right  will  be 
followed,  in  the  absence  of  manifest 
error.  Hathaway  v.  Colman.  46  App. 
D.  C.  40;   Blair  v.  Same,  Id.  43. 

The  question  of  priority  in  an  inter- 
ference case  is  one  of  fact,  and,  where 
the  Patent  Office  tribunals  all  agree 
upon  it,  their  decision  will  not  be  dis- 
turbed by  this  court,  except  for  the 
most  persuasiye  reasons.  Jobski  y. 
Johnson,  47  App.  D.  C.  230, 

Where  patentable  novelty  has  been 


denied  by  all  of  the  tribunals  of  the 
Patent  Office,  it  is  incumbent  UDon 
one  appealing  therefrom  to  make  out 
a  clear  case  of  error  to  obtain  a  re- 
versaL  In  re  Kohler,  47  App.  D.  C. 
373. 

In  an  interference,  where  there  is 
a  unanimity  of  decision  in  the  Patent 
Office,  the  burden  is  heavily  upon  the 
appellant  to  establish  error.  Lauten- 
schlager V.  Glass,  47  App.  D.  C.  443. 

Where  all  the  tribunals  of  the  Pat- 
ent Office  concur  upon  a  question  of 
fact,  this  court  will  not  disturb  the 
finding,  except  for  palpable  error. 
Malcom  ▼.  j^chards,  47  App.  D.  C. 
582. 

In  an  interference  involving  the  right 
of  one  of  the  parties  to  make  the  claims 
of  the  issue,  where  the  question  pre- 
sented is  complicated  and  highly  tech- 
nical, concurring  decisions  of  the  Pat- 
ent Office  will  not  be  disturbed,  unless 
manifest  error  has  been  committed. 
Creveling  v.  Jepson,  47  App.  D.  C.  597. 

Rulings  as  to  patentablllty^-In  an  in- 
terference this  court  must  assume  that 
each  count  is  patentably  different  from 
every  other  count.  Llewellyn  v.  Upson, 
45  App.  D.  C.  17. 

Whether  the  issue  in  an  interference 
is  patentable  in  view  of  the  prior  art 
and  other  patents  will  not  be  consider- 
ed by  this  court  on  an  appeal  from  a 
decision  awarding  priority,  even  though 
one  of  the  parties,  who  had  failed  to 
overcome  his  adversary's  prior  record 
date,  was  permitted  by  the  Commis- 
sioner of  Patents  to  introduce  evi- 
dence to  that  effect  Slingluff  v.  Sweet, 
45  App.  D.  C.  302. 

This  court  has  no  jurisdiction  in  an 
interference  to  determine  the  question 
of  the  patentability  of  the  claims  of 
the  issue.  Hathaway  y.  Colman,  46 
App.  D.  C.  40;  Blair  v.  Same,  Id.  43; 
Elsom  y.  Bonner,  ^  46  App.  D.  C.  230, 
236. 

Matters  of  practice  or  Involving  dls- 
cretion.^The  Appellate  Court  of  the 
District  of  Columbia  will  not  interfere 
with  or  attempt  to  control  th^e  discre- 
tion of  the  Commissioner  of  Patents 
when  exercised  in  matters  of  practice, 
unless  abuse  thereof  is  made  clearly 
to  appear.  Dalton  v.  Wilson,  44  App. 
D.  C.  249. 

Where  the  Commissioner  of  Patents 
rules  in  an  interference  proceeding  that 
the  issue  is  not  patentable  to  one  of 
the  parties  because  he  has  shown  no 
invention  over  the  disclosure  of  prior 
patents  granted  to  him,  and  accord- 
ingly dissolves  the  interference,  but  re- 
fuses to  award  priority  of  invention  to 
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the  other  portr,  the  queBtfon  luvolred 
Is  one  caUiDs  (or  the  exercise  of  judg- 
ment nnd  discretion  by  tiie  Commia- 
sioner,  and  h[B  action  CBiinot  be  re- 
viewed or  controlled  by  mandamus. 
AuQero  v.  Ewing,  44  App.  D.  C.  328. 

The  action  of  the  Commisaioner  of 
Patenta,  on  the  BURgpation  of  one  of 
the  parties  to  an  interference,  in  mod- 
ifylDs  his  ruling  ao  as  to  conform  Co 
the  holdings  of  the  lower  tribunals, 
without  first  granting  a  rehearing,  is 
not  reversible  error.  Creveling  t,  Jep- 
son,  47  App.  D.  C.  597. 

Operation  and  «(feol  of  declslon^- 
Beveraal  of  a  decision  of  the  Commis- 
sioner, dismiasing  a  petition  to  revive 
an  application  on  the  ground  that  the 
application  had  been  abandoned,  and 
remanding  the  cause,  does  not  involre 
the  question  of  the  opcrativeneBS  of 
the  invention,  and  ia  therefore  not  rea 
judicata  of  that  question.  In  re  Mat- 
tuUath,  46  App.  D.  C.  143*. 

Where  the   unauccesBtul  party  to  an 

§  9460.  (R.  S.  §  4915.)     Patents 

Nature  and  scope  of  remedy  In  gen- 
eral.— A  suit  in  equity,  under  this  sec- 
tion, to  obtain  issuance  of  a  patent, 
■ItbouRh  necessarily  part  of  the  appli- 
cation for  a  patent,  is  an  independent 
proceeding,  and  not  appellate.  Central 
Ry.  Signal  Co.  v.  Jackson  (D.  C.)  254 
F.  103. 

Rlgtlt  of  action,— In  a  suit  under  this 
section  to  obtain  the  issuance  of  a 
patent,  the  issue  is  not  limited  to  the 
question  o£  priority  of  invention  be- 
tween the  parties,  but  to  entitle  com- 
plainant to  a  di>cree  he  muat  fully  es- 
tablish his  right  to  the  patent;  and 
complainant  held  not  to  have  estab- 
lished bis  right  to  a  patent  to  the 
invention  covered  by  the  Gold  patent, 
No.  94a, (167.  for  a  coupler  for  hose 
for  connecting  the  ateam-benting  pipes 
of  railway  cars.  Gold  v.  Gold  <C.  C. 
A.)  237  F.  84. 

Jurisdiction  and  venues— Under  Act 
March  3,  1S75,  i  1,  ss  amended  by  Act 
March  3,  1887,  S  I.  and  Act  Aug.  13, 
18S8,  I  1,  suit  under  patent  lawb  held 
not  maintainable  under  this  section  in 
diatrict  whereof  tlefendant  was  not 
an  inhabitant.  Arbetter  Felling  Macb. 
Co.  V.  Lewia  Blind  Mtitch  Math.  Co., 
230  F.  992,  145  C.  G.  A.  188. 

Suit  in  equity  to  compel  iaauance  of 
patent  under  this  aection,  may  be 
brought  against  the  Commissioner  of 
Patents  with  his  consent  outside  of 
District  of  Columbia,  when  there  is  no 

§  9461.  (R.  S.  §  4916.)     Re-issue  of  defective  patents. 
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interference,  which  was  decided  ad- 
versely to  him  solely  upon  the  grouud 
that  he  was  limited  by  his  spedfics- 
tions  and  reduction  to  practice  to 
claimhig  a  device  capable  of  skimmiof 
along  the  water  at  high  speed,  but  not 
of  rising  into  the  air,  while  the  connCi 
of  the  issue  called  for  a  machine  capa- 
ble of  rising  from  and  aligliting  upon 
the  water,  filed  a  divisional  applica- 
tion for  a  patent  for  a  machine  capa- 
ble of  traveling  at  higb  speed  upon  the 
water,  without  regard  to  its  ability  to 
rise  from  or  alight  upon  the  water,  it 
was  held  that  the  award  of  priority  in 
the  iuterCercnce  was  not  res  judicata 
of  the  question  of  patentability  of  the 
diviaional  application.  In  re  Curtiss, 
46  App.  D.  C.  183. 

The  rule  of  estoppel  by  judgment  will 
not  be  applied  with  the  same  severity 
Jn  interference  proceedings  aa  in  cases 
at  law  and  in  equity,  as  the  issues  are 
made  up  by  the  proper  officials  aad 
the, case  is  coohned  to  those  issuea.    Id. 

obtainable  by  bill  in  equity. 

opposing  party.  Barrett  Co.  v.  Swing, 
242  F.  506,  155  C.  C.  A.  282. 

Procedure  In  general  .^Defendant  in 
en  infringement  suit  held  not  entitled 
on  the  facts  to  set  up  as  a  counter- 
claim a  cause  of  action  to  obtain  a 
patent  for  the  same  invention  ncdcr 
this  section.  Colman  t.  American 
Warp  Drawing  Mach.  Co.  (D.  C.)  23j 
P.  531. 

In  a  suit  in  equity,  under  this  section, 
to  obtain  issuance  of  a  patent,  the 
court  will  not  mahe  an  order  for  sub- 
stituted service  on  a  defendant,  but 
wilt  leave  complainant  to  give  such 
"notice  to  adverse  parties"  as  he  deems 
sufficient.  Central  Uy.  Signal  Co.  v. 
Jackson  (D.  C.)  254  F.  103. 

Evidence.— Whether  the  controversy 
bears  on  the  credibility  of  witnesses 
and  the  weight  of  evidence,  or  on  ques- 
tions peculiar  to  patent  laws,  decree 
of  Court  of  Appeals  of  District  of 
Columbia  will  not  be  overturned,  un- 
less there  is  no  evidence  to  sui^tain 
iL  Gold  v.  Gold,  237  F.  84,  150  C,  C. 
A.  280. 

Rules  of  evidence  stated  in  suit  in 
equity  under  this  section  to  obtain  pat- 
ent; and  evidence  held  erroneously  re- 
ceived and  considered.  Sutton  v.  Went- 
worth.  247  F.  493,  160  C.  C.  A.  3. 

Cited  without  deflalto  application. 
Old  Lexington  Club  Distillery  Co.  v. 
Kentucky  Distilleries  &  Warehouse  Co. 
(U.  C.)  234  F.  464. 


See  Northrop  v.  Draper  Co.  (C.  C. 
A.)  239  F.  719:  Macbeth-Kvans  Glass 
Co.  V.  General  Electric  Co.  (C.  C.  A.) 
246  F.  695;  Domestic  Vacuum  Cleaner 
Co.  V.  Bissell  Carpet  Sweeyer  Co.  (C. 
C.  A.)  249  F.  201;  Eclipse  Mach.  Co. 
T.  Harlej-Davidson  Motor  Co.  (D.  C.) 
244  F.   463;   Binrnan  v.   Starch  Bros. 
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Co.  (D.  G.)  247  F.  346;  Kintner  v.  At- 
lantic Communication  Co.  (D.  C.)  240 
P.  73. 

I.   RIGHT    TO     REISSUE 
3.  Grennds    of    reissue.— The    word 
"specification "    as    used    in    this    sec- 
tion, includes  both  the  descriptive  por- 


Ch.l) 


PATENTS 


§9461 


tion  and  the  daims  of  the  patent;  and 
a  patent  is  'Inoperative,"  in  puch  sense 
as  to  authorize  a  reissue,  if  it  fails  to 
secure  to  the  patentee  the  monopoly 
of  his  actual  invention.  American  Au- 
tomotoneer  Co.  v.  Porter,  232  F.  456, 
146  C.  C.  A.  450,  modifying  decree  (D. 
C.)  205  F.  105. 

The  remedy  for  mistakes  and  omis- 
sions in  description  or  claim  of  patent 
is  to  surrender  the  original  patent  and 
apply  for  a  reissue.  Perfection  Spring 
Service  Co.  v.  American  Auto  Heater 
Co.  (D.  C.)  236  F.  256. 

The  statute  providing  for  reissues  is 
not  to  be  so  construed  as  to  deny  a 
reissue,  where  by  the  inadvertent  use 
of  a  limiting  word  the  original  patent 
does  not  protect  the  real  invention. 
Wirebounds  Patents  Co.  v.  Chicago 
MiU  &  Lumber  Co.  (D.  C.)  238  F.  929. 

The  general  purpose  of  the  statute 
providing  for  reissues  is  to  correct  mis- 
takes and  errors,  not  to  enable  the  in- 
ventor to  extend  his  monopoly  so  as 
to  cover  progress  by  others  in  the  art. 
Pierce  v.  BeU  (D.  C.)  239  F.  549. 

4.  — —  What  constitutes  inadvert- 
ence, accident,  or  mistalie.— The  statu- 
tory inoperativeness  or  insufficiency  of 
a  patent  through  inadvertence,  which 
viU  authorize  a  reissue,  may  exist  even 
though  the  only  correction  to  be  made 
is  to  broaden  the  claims  by  omitting 
unnecessary  limitations;  and  if  a  pat- 
entee, through  his  solicitor,  without 
intending  to  do  so,  drafts  or  accepts 
claims  not  commensurate  with  his  in- 
vention, such  act  is  an  "inadvertence," 
which  entitles  him  to  a  reissue.  Am- 
erican Automotoneer  Co.  v.  Porter,  232 
P.  456,  146  C.  C.  A.  450,  modifying 
decree  (D.  C.)  205  F.  105. 

Failure  of  patentee  to  apply  for 
claims  sufficiently  broad  to  cover  his 
faivendon,  in  the  absence  of  any  fraud- 
ulent intention,  is  inadvertence  or  mis- 
take, which  will  authorize  reissue. 
Robert  v.  Krementz,  243  F.  877,  156 
0.  C.  A.  .389,  reversing  decree  (D.  C.) 
232  F.  876. 

Where  rules  of  the  Patent  Office  at 
time  original  patent  for  design  was  ap- 
plied for  limited  patentee  to  diagram- 
matic drawing,  and  so  prevented  him 
from  broadly  describing  his  invention, 
it  cannot  be  said  that  patent  was  not 
issued  under  mistaken  belief  that  such 
drawing  gave  him  all  broad  rights  of 
his  invention,  Ashley  v.  Samuel  C. 
Tatum  Co.  (D.  C.)  240  F.  979. 

5.  Persons  entitled  to  reissue.— An 
assignment  of  an  application  for  a  pat- 
ent held  to  carry  with  it  an  implied 
covenant  running  with  the  grant,  to 
make  application  for  a  reissue  in  case 
the  patent  disclosed  grounds  therefor; 
and  anr  assignee  held  entitled  to  a  spe- 
cific enforcement  of  the  implied  cove- 
nant of  the  patentee,  as  assignor,  to 
execute  an  application  for  a  reissue. 
Northrop  v.  Draper  Co.,  239  F.  719, 
152  C.  C.  A.  553. 


II.  PROCEEDINGS  TO  OBTAIN  RE- 
ISSUE  IN   GENERAL 

8.  Time  of  making  application— In 
'  generai^-A  reissued  patent  held  not  in- 
valid for  laches  in  seeking  reissue, 
though  over  ten  ye&rs  elapsed  between 
issuance  and  application  for  reissue. 
Shipman  v.  Frank  (D.  C.)  237  F.  395. 

Design  patentee  held  not  guilty  of 
such  laches  in  applying  for  reissue  after 
decision  denying  claim  of  infringement 
as  would  invalidate  his  reissue  patent. 
Ashley  v.  Samuel  C.  Tatum  Co.  (D.  C.) 
240  F.  979. 

10. Effect  of  intervening  rights 

in  tliird  persons  and  tlie  public^— One 
entering  field  when  validity  and  scope 
of  patent  were  unquestioned  and  when 
patented  article  had  created  an  exten- 
sive market  held  to  have  acquired  no  in- 
tervening rights  relieving  it  from  lia- 
bility for  infringing  a  reissue  of  the  pat- 
ent. Abercrombie  &  Fitch  Co.  v.  Bald- 
win, 38  S.  Ct.  104,  245  U.  S.  198,  62 
L.  Ed.  240.  affirming  decree  Baldwin  v. 
Abercrombie  &  Fitch  Co.,  228  F.  895, 
143  C.  C.  A.  293,  which  affirm  (D. 
C.)  227  F.  455. 

Intervening  rights  which  will  bar  the 
right  to  a  reissue  have  their  basis  in 
estoppel,  and  patents,  applications  for 
which  were  pending  at  the  time  of  the 
issue  of  another  patent,  but  which  were 
issued  later,  cannot  raise  an  estoppel 
which  will  bar  the  /right  to  a  reissue. 
American  Automotoneer  Co.  v.  Porter, 
232  F.  456.  146  C,  C.  A.  450,  modify- 
ing decree  (D.  C.)  205  F.  105. 
'  Where  holder  of  two  patents  for  same 
subject-matter  procured  reissue  of  the 
earlier  one,  and  defendant,  who  infring- 
ed the  second  one,  in  no  wise  changed 
its  position,  such  reissue  did  not  oper- 
ate to  estop  the  holder  from  denying 
that  all  rights  under  the  second  patent 
passed  and  became  merged  in  the  re* 
issued  patent.  Columbia  Graphophone 
Co.  V.  Searchlight  Horn  Co.,  236  F. 
135,  149  C.  C.  A.  345. 

Where  defendant  had,  before  design 
patent  was  reissued,  manufactured  and 
sold  substantial  number  of  articles 
which  did  not  infringe  complainant's 
original  design  patent,  but  did  infringe 
reissue  patent,  it  has  acquired  inter- 
vening rights  which  prevent  complain- 
ant from  claiming  infringement  by  de- 
fendant, Ashley  v.  Samuel  C  Tatum 
Co.  (D.  C.)  240  F.  979. 

14.  Reissues  for  parts  of  original  in- 
ventions—Acquiescence by  patentee  in 
rejection  of  claims,  which  are  for  but 
part  of  his  invention,  does  not  estop  him 
from  obtaining  by  reissue  claims  for  an- 
other and  different  part.  Robert  v. 
Krementz,  243  F.  877,  156  C.  C.  A. 
389,  reversing  decree  (D.  C.)  232  F. 
876. 

III.   IDENTITY  OF   INVENTION 

i5.  In  general. — ^What  constitutes  the 
"same  invention,'*  within  the  meaning 
of  the  reissue  statute,  is  not  to  be  deter- 
mined by  the  claims  of  the  original  pat- 

(1957) 


§  9461  PATi 

ent,  bat  b;  tbe  descriptioii  and  met 
other  eiideace  as  the  commiBBloDer  may 
receive.  American  Automotooeer  Co.  v. 
Porter,  232  F.  45Q,  146  C.  C.  A.  450, 
modifylDE  decree  (D.  C.)  205  F.  105. 

17.  Enlargement  of  claims — In  gen-  . 
eral.— tiee  Bonaell  v.  Ward  (C.  C.  A.) 
238  F.  171 ;  Hobert  v.  KremerU  (C.  G. 
A.)  243  F.  877;  HinmaD  y.  Visible 
Milker  Co.  (D.  C.)  231  F.  174 ;  Robert 
V.  KremenU  (D.  C.)  232  F.  8TG. 

A  reissue  pateat  is  not  invalid  be- 
cause tlie  clnimg  ioclude  features  not 
iil>ecilically  claimed  la  tbe  original 
patent,  where  tbey  were  fully  descti^ 
in  the  specifieatiun  and  their  relation  to 
tbe  otber  parts  shown.  Stahlbrodt  Co. 
V.  Ford  Motor  Co.  (D.  C.)  233  F.  67S, 
decree  reversed  (C.  C.  A.)  238  F.  365. 

Wbere  the  original  patent  la  surren- 
dered and  a  reissue  sought,  patentee 
cannot  enlarge  scope  of  bis  claim,  so  as 
to  Inchide  otber  inventions  and  devices 
made  siuce  the  grant  and  in  public  use. 
Perfection  Spring  Service  Co.  v.  Am- 
erican Auto  Heater  Co.  (D.  C.)  23Q  F. 
256. 

Keiasae  of  design  patent,  original  ot 
which  waa  takes  out  when  Patent  Of- 
fice rules  limited  applicant  to  dit^ram- 
made  description,  is  not  open  to  sus- 
picion because  the  claims  have  been 
broadened,  as  permitted  bf  change  of 
rules  allowing  verbal  description.  Ash- 
ley V.  Samuel  0.  Tatum  Co.  (D.  C.) 
240  F.  971). 

IB.  Matters   sugoeated,  bat   not 

claimed,  In  original  pal«nt^Tbe  intro- 
duction in  a  reissue  patent  of  claima 
for  invention  which  are  deBcril>ed  but 
which  tbe  patentee  neither  claimed  uoi 
Intended  to  claim  by  the  original  pat- 
ent is  unauthorized  and  void.  Pierce 
V,  BeU  (D.  C.)  239  F.  549. 

19,  __  Matters  abandoned,  dis- 
claimed, or  rajeiited  «n  original  ap- 
plication.—A  re-issue  cannot  embrace 
a  claim  presented  on  the  application  for 
the  original  and  rejerted.  Robert  v. 
Krementz  (D.  C.)  232  F.  876. 
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IV.    CONCLUSIVENESS     AND      EF- 
FECT OF    DECISIONS  OF  THE 

PATENT  OFFICE 
23.  At  to  BxIstMioe  of  iroaad*  for 
roiasaOi— QuesdoD  of  inadvertence,  ac- 
cident, or  mistake  in  application  for 
original  patent  shonid  be  left  to  decision 
of  Commissioner  of  Patents,  unless 
manifest  from  record.  Ashlef  v.  Sam- 
uel C.  Tatum  Co.  (D.  C.)  240  F.  979. 

VI.  VALIDITY,        CONSTRUCTION, 
AND      OPERATION      OF      REIS- 
SUED PATENTS 

26.  VBlldlty  la  gaaeril^See  Oah- 
kosh  Mfg.  Co.  V.  Koehring  &iach.  Co. 
(C.  G.  A.)  253  F.  647:  notes  17-10, 
under  this  section. 

A  second  patent,  issued  on  cancella- 
tion ot  the  first  for  an  error  tberein, 
held  valid  as  a  reissue,  although  not 
BO  applied  for,  and  although  designnted 
as  an  original  patent,  for  the  full  term 
from  its  date.  National  Brake  &  Elec- 
tric Co.  V.  Gbristensen,  229  F.  564. 
144  C.  C.  A.  24,  certiorari  denied  36  S. 
Ct  447,  241  U.  8.  65U,  BO  L.  Ed.  1225. 

Patent  issued  to  correct  mistake  in 
prior  potent,  but  not  designated  as  re- 
issue end  purporting  to  run  full  term 
from  its  date,  held  issued  without  au- 
thority and  invalid.  Westinghouae 
Traction  Brake  Co.  v.  Christensen,  243 
F.  901.  156  C.  C.  A.  413. 

A  claim  allowed  under  the  original 
application  and  for  which  a  patent  is- 
sued, if  valid,  loses  nothing  in  validity 
because  reincorporated  in  a  reissue. 
E^?lipse  Mnch.  Co.  v.  Xlarley-Davidson 
Motor  Co.   (D.   C.)  244  F.   463. 

28.  Construction  and  operation,— 
Original  claims,  retained  verbatim  in 
a  reissue  taken  for  the  purpose  of 
getting  broader  claima.  must  be  given 
the  narrow  scope  attributed  to  them 
by  tbe  patentee  and  the  office,  as  a 
basic  for  allowing  the  broader  reissue 
claimB.  American  Automotoneer  Co.  v. 
Porter,  232  F.  456.  146  C.  C.  A.  450. 
modilyiog  decree  (D.  0.)  205  F.  105. 


§  9462.  (R.  S.  §  4917.)     Disclaimer. 

See   Page  Mach.   Co.  v.   Dow.  Jones       ia 
&  Co.   (D.   C.)  230  F.   164;    Marconi 
Wireless  Telegraph  Co.  ot  America  t. 
Db   ForcHt   Radio   Telephone   &  Tele- 
graph Co.  (D.  C.)  238  F.  942. 

Ncceaally  of  disclaimer. — Tinder  this 
section  and  Comp.  St.  1916,  g  9468, 
where  a  patentee  through  inadvertence, 
etc.,  claimed  that  of  which  he  was  not 
the  original  discoverer,  but  a  disclaim- 
er was  not  filed  before  suit,  no  recov- 
ery by  the  patentee  for  infringement 
of  the  valid  portion  of  tbe  patent  can 
be  allowed,  unless  disclaimer  be  filed 
witbin  a  reasonable  time.  Liquid  Car- 
bonic Co.  V.  Gilchrist  Co.  (C.  G.  A.) 
2M  P.  64. 

Under   this   section,   ft   patentee   can- 
not assert  any   rights   under  a  patent 
until  a  disclaimer  for  an  invalid  claim 
(1958) 


is  filed.  Todd  Pcotectograph  Co.  v. 
New  Era  Mfg.  Go.  (D.  C.)  236  F.  768. 

Time  of  making  dlsdaimar.— A  dis- 
claimer of  clDins  of  a  patent,  filed  107 
days  after  a  decision  of  tbe  Supreme 
Conrt  adjudging  them  invalid,  and 
which  conforms  to  tbe  language  of  tbe 
decision,  is  timely  and  sufficient.  Min- 
erals Separation,  Limited,  v.  Butte  A 
Superior  Mining  Co.  (D.  C.)  245  F. 
B77. 

CoflstructlOR  and  operation  of  di»- 
gI  aim  Br.— The  matter  discarded  by  a 
disclaimer  must  have  clearly  appeared, 
either  in  the  drawings  or  specification 
of  tbe  patent.  Strause  Oas  Iron  Go. 
v.  WUlUm  M,  Crane  Co.,  230  F.  126. 
148  C.  G.  A.  620. 

A  disclaimer  is  valid  which  only  aban- 
dona  something  claimed  is  the  patent. 
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bot  not  needed,  without  broadening  or 
enlar^g  any  daim,  and  leaving  the 
claims  fully  supported  by  the  original 
specification.    Marconi   Wireless   Tele- 

§  9464.  (R.  S.  §  4919.)     Suits  for 

I.  Natvra   and  form   of  raiiiady.^A 

patentee  may  recover  damages  for  in- 
fringement in  an  action  at  law.  Globe 
Knitting  Works  v.  Segal  (D.  O.)  239 
F.  322. 

The  duty  rests  upon  the  courts  to 
Snard  the  rights  of  the  public  against 
that  form  of  onjnst  monopoly  which 
may  result  from  sustaining  highly  ab- 
stract claims.  Robinson  v.  Tubular 
Woven  Fabric  Co.  (D.  0.)  248  F.  526. 

4.  Defenses^— Where  party  using  in- 
fringing device  sent  check  for  amount 
of  bill  for  royalties  previously  present- 
ed in  full  payment,  and  it  was  retained 
and  cashed,  held,  that  there  was  an  ac- 
cord and  satisfaction.  Swindell  v. 
loongatown  Sheet  &  Tube  Co.,  230  F. 
438,  144  C.  C.  A.  680. 

A  contract  by  which  a  defendant  has 
estopped  itself  from  denying  the  valid- 
ity of  a  patent  does  not  preclude  it 
from  denying  a  charge  of  infringement, 
and  in  support  of  such  defense  it  may 
refer  to  the  prior  art  and  to  the  file 
wrapper.  H.  D.  Smith  &  Co.  v.  South- 
mgton  Mfg.  Co.,  247  F.  342,  159  C.  C. 
A.  436,  reversing  decree  (D.  C.)  235  F. 
160. 

Granting  a  valid  patent,  an  infringer 
is  not  concerned  with  the  use  which 
the  patentee  makes  of  the  device,  and 
cannot  avoid  liability  on  the  ground 
that  he  only  uses  it  in  connection  with 
an  unlawful  gambling  device,  nor  on  the 
ground  that  defendant  makes  the  same 
ose  of  it,  and  that  therefore  Complain- 
ant is  not  entitled  to  recover  profits 
or  damages.  Mills  v.  Industry  Novelty 
Co.  (D.  C.)  230  F.  463. 

If  the  sulphur  mining  apparatus  and 
process  employed  by  defendants  were 
the  appfiratus  and  process  of  old  expir- 
ed patents,  and  nothing  more,  the 
charge  of  infringement  cannot  be  sus- 
tained. Union  Sulphur  Co.  v.  Freeport 
Texas  Co.  (D.  C.)  251  F.  634. 

6.  Persons  entitled  to  sue— Execu- 
tors and  administrators.— A  claim  for 
scttal  damages  for  the  infringement  of 
a  patent,  or  for  additional  compensa- 
tion, under  this  section,  does  not  sur- 
vive the  death  of  the  patentee.  Van 
Choate  v.  General  Electric  Co.  (D.  C.) 
245  F.  120. 

8.  —  Licensors  and  licensees.— 
^ere  there  was  no  agreement  in  li- 
cense to  use  patented  process  that 
licensor  would  defend  licensee  from  in- 
fringers, there  was  no  obligation  to  do 
>o,  and  licensee  could  prosecute  any 
Infringer.  Martin  v.  New  Trinidad  Lake 
Asphalt  Co.  (Sup.)  170  N.  Y.  8.  234, 
182  App.  Div.  719. 

9.  Persons  llabic^Under  Act  June 
25,  1910,  one  who,  in  performance  of 
contract  with  United  States  to  furnish 


graph  Co.  of  America  t.  De  Forest 
Radio  Telephone  &  Telegraph  Co.,  243 
F.  560,  156  C.  C.  A.  258,  affirming  de- 
cree (D.  C.)  236  F.  942. 

infringement;  damages. 

appliances,  incidentally  infringes  pat- 
ent is  not  subject  to  suit  as  infringer, 
though  use  of  such  appliances  by  Unit- 
ed States  be  infringement;  but,  if  man- 
ufacture of  such  appliances  furnished 
United  States  is  per  se  infringement,  he 
is  liable.  Marconi  Wireless  Telegraph 
Co.  of  America  v.  Simon,  88  S.  Ct.  275, 
246  U.  S.  46,  62  L.  Ed.  568,  reversing 
decree  231  F.  1021,  145  C.  C.  A.  650, 
which  affirmed   (D.  C.)   227  F.  906. 

A  municipal  corporation,  which  con- 
tracted for  the  laying  of  pavement  on 
its  streets  by  an  infringing  process,  is 
liable  jointly  with  the  contractor  for 
damages  for  the  infringement;  and  a 
surety  company,  by  executing  a  bond 
to  indemnify  a  city  against  liability  for 
infringement  by  a  paving  contractor, 
became  a  party  to  the  infringement,  and 
jointly  liable  therefor.  Reliance  Const. 
Co.  V.  Hassam  Paving  Co.,  248  F.  701, 
160  C.  C.  A.  601. 

Directors  of  a  corporation  by  whose 
direction  acts  of  infringement  are  com- 
mitted by  subordinate  officers  or  agents 
are  liable  individually  therefor.  Eddy 
V.  Kramer  (D.  C.)  247  F.  9G2. 

ID.  Jurisdiction  and  venuOd— Concur- 
rent and  conflicting  jurisdiction  of  state 
and  federal  courts,  see  notes  under  |{ 
991,  1233,  ante,  and  Const,  art.  8,  { 
1  post. 

M.  Time   to   sue   and    limltatlont^* 

Complainant's  failure  to  sue  for  in- 
fringement of  its  patents  for  some 
years  after  it  was  begun  does  not 
amount  to  laches  barring  recovery, 
where  it  appeared  that  officer  of  com- 
plainant notified  defendant  it  was  in- 
fringing and  threatened  suit,  and  de- 
fendant made  no  outlay  and  did  not 
change  its  position  on  faith  of  any  act 
of  complainant.  United  States  Slicing 
Mach.  Co.  V.  Wolf,  Sayer  &  Heller  (D. 
C.)  249  F.  245. 

12.  Parties.— The  owners  of  a  pat- 
ent and  an  exclusive  licensee  thereun- 
der may  properly  join  as  complainants 
in  a  suit  for  its  infringement.  Davey 
Tree  Expert  Co.  ▼.  Van  Billiard  (D.  C.) 
248  F.  718. 

14.  Evidence— Presumptions  and  bur- 
den of  proofd— Where  defendants  in- 
fringed a  patent,  and  are  entitled  to 
deduct  from  profits  amount  of  depre- 
ciation in  value  of  machinery  used  in 
manufacturing  infringing  product,  de- 
fendants have  burden  of  establishing 
depreciation.  Gordon  v.  Turco-IIalvah 
Co.,  247  F.  487,  159  C.  C.  A.  541. 

That  defendant's  alleged  infringing 
device  is  made  under  a  later  patent  is 
not  presumptive  evidence  of  nonin- 
fringement.    Simplex    Window   Co.    v. 

(1959) 
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Hauspr  lieversible  Wiodow  Co.,  248  P. 
BID.  mi  C.  C.  A.  37. 

A  biJl  for  infringemeut  of  a  patent 
which  doea  not  allege  that  the  patent 
was  issued  in  the  uame  of  the  Uaitei] 
States  under  the  seal  of  the  Patent  Of- 
fice or  that  it  was  aigned  by  th«  Corn- 
mi  saioner,  nor  annex  a  copy  of  the 
patent  or  make  profert  thereof,  is  de- 
fective, but  ia  amendable  under  equity 
rule  19  (Comp.  St.  1910.  p.  2502). 
Sehaum  &  Uhlinger  t.  Copley -Plosa 
Op*ratin(  Co.   (D.  C.)  243  F.  924. 

There  is,  as  uGainat  an  infringer,  a 
strong  presumption  of  utility  in  an  in- 
vention which  be  ha  a  wrongfully  appro- 
priated for  the  purpose  of  benefiting 
himself:  and  acts  and  conduct  of  de- 
fendanta  held  ground  for  an  inference  of 
controlling  weight  against  them  where 
the  ieaue  of  infringement  is  fairly  in 
doubt.  Davey  Tree  Expert  Co.-  v.  Van 
BilliHrd  (D.  C.)  248  F.  718. 

15.  —  Admiaslbillty^^n  reference 
to  master  to  ascertain  profits,  defend- 
ants could  not,  without  reopening  case, 
introduce  evideuce  contradicting  that  of 
complainants,  and  such  evidence  could 
not  be  considered  on  motion  to  con- 
firm master's  report.  Gordon  v.  Turco- 
Hnlrah  Co.,  247  F.  487,  J59  C.  C.  A. 
541. 

In  suit  for  infringement  in  which  the 
only  issues  tried  are  those  of  validity 
and  infringement,  evidence  to  show  that 
defendant  enticed  away  complainant's 
workmen,  skilled  In  making  of  patented 
structures,  is  irrelevant  to  the  issues. 
Miner  v.  T.  H.  Symington  Co..  247  F. 
515,  160  C.  C.  A.  25,  reversing  decree 
(D.  C.)  238  F.  800. 

Though  earlier  patent  was  not  set 
up  in  answer  or  by  notice,  it  is  admis- 
sible in  infringement  suit  as  evidence 
of  atate  of  prior  art  and  to  aid  In  con- 
struing claims  of  patent:  and  thougb 
prior  patent  was  mere  paper  patent, 
and  there  was  no  evidence  tbaf  in- 
vention had  ever  been  used,  it  is  adraia- 
aible  on  question  whether  device  in- 
fringes subsequently  issued  patent. 
Wonder  Mfg.  Cn.  v.  Block,  240  F.  748, 
161  C.  C.  A.  65S. 

16.  — .  Weiahl  and  >u til ciancy.— Evi- 
dence held  to  show  that  defendants' 
ehangc  in  their  product  was  colorable 
and  for  purposes  of  evasion  only,  and 
testimony  by  defv'odant  that  item  ap- 
pearing in  account  was  for  depreciation 
and  discarded  mai'hincry  used  does  not 
show  amount  of  depreciation.  Gordon 
V.  Turco-nalvah  Co.,  247  F.  487,  159 
C.  C.  A.  541. 

Testimony  of  the  parties  held  to  af- 
ford a  basis  for  apportionment  of  dam- 
ages or  profits  for  infringement,  and 
also  for  cstalilisliing  a  reasonable  roy- 
ally. Clark  V,  Schiebte  Toy  &  Novelty 
Co..  248  F.  270,  160  C.  C.  A.  354. 

Where  a  manufacturer  produced  a 
glue  base  which  was  nut  the  siibjoet  of 
a  valid  pate  lit  which  could  be  and  actu- 
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ally  waa  used  in  a  process  which  w. 
patented,  the  manufacturer,  though 
did  not  take  the  final  step  itself,  shou 
be  deemed  a  contributory  infringe 
tbe  base  being  sold  for  use  in  the  pn 
cess  that  was  patented.  Solva  Wate. 
proof  Glue  Co.  v.  Perkins  Glue  Co.  (I 
C.  A.)   251   F.  64. 

A  defendaot,  which  manufactured  ac 
delivered  incomplete  fountain  pen<holi 
.  era,  which  could  only  be  used  for  ii 
fringing  device,  and  evinced  an  intei 
tion  to  make  further  deliveries,  he 
guilt;  of  contributory  infringrmen 
Barrett  v.  Sheaffer  (C.  C.  A.)  251  1 
74. 

When  the  question  of  infringement 
in  doubt,  the  fact  that  the  patent  ia 
mere  paper  patent  may  turn  the  sea 
against  infringement;  and  complainsi 
held,  under  tbe  facts  shown,  not  ei 
titled  to  relief  in  equity.  Hills  T.  Han 
ilton  Watch  Co.  (D.  C.)  248  F.  499.  di 
cree  affirmed  (C.  C.  A.)  252  F.  991. 

17.  Damasea— In  genaraJ.— 6ee  J94S 
notes  99-119,  post. 

Though  an  infringer  sustained  losai 
on  infringing  sales,  tbey  inBicCed  injui 
on  the  patentee,  entitling  it  to  dan 
ages.  McKce  Glass  Co.  v.  H.  C.  Fi 
Glass  Co.,  248  F.  125,  100  0.  C.  J 
265. 

Upon  the  facta  in  this  case,  being  e 
action  for  infringement  agninat  a  use 
where  the  patented  article  is  mai 
and  sold  by  the  patentee,  the  dnmagt 
recoverable  are  represented  by  tbe  di. 
ferencp  between  its  costs  and  his  sellic 
price.  Sears.  Roebuck  &  Co.  v.  Peari 
(C.  C.  A.)  253  P.  960. 

Law  does  not  attempt  in  advance  I 
enumerate  with  precision  the  circun 
stances  nnder  which  a  patent  owni 
may  be  substantially  damaged  b;  ii 
fringement,  but  the  right  to  damage 
substantial  or  nominal,  depends  upc 
the  proof  in  tbe  particular  casp.  Lt 
T.  Malleable  Iron  Range  Co.  (D.  C 
247  F.  705. 

19.  —  Loss  of  proftts  by  plalatlff.- 
See  I  9487,  notes  99-110,  post 

20.  —  Profits  af  Infringer— An  ii 
fringer  of  a  patent  for  a  process  is  lii 
ble  for  all  the  profits  made  on  the  proi 
net  of  such  process,  in  (he  absence  i 
proof  that  other  processes,  ad  equal 
to  produce  tbe  same  product,  were  op« 
to  its  use,  and  tbe  coat  of  production  t 
iheir  use.  Expanded  Mi'tal  Co. 
General  Fireproofing  Co.  (D.  C.)  2-i 
F.  800. 

Where  profits  made  by  an  infringi 
are  in  excess  of  complainant's  damage 
it  ia  not  entitled  to  recover  damages  I 
adilition  to  profits.     Id. 

23.  —  Compatallon,  amount,  ai 
doubia  and  treble  damages.— Where  d' 
fendants.  having  been  enjoined  from  ii 
fringing  patent,  infringed  same,  an 
manufacturing  or  infringing  produi 
constituted  three-fourths  of  defendant 
whole  business,  defendants,  on  accoun 
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ing  for  profits,  are  entitled  to  credit  of 
three-f[>nrths  of  taxes  and  Insurance  on 
their  business;  and  may  deduct  from 
their  profits  moneys  expended  in  adver- 
tising infringing  product;  and  amount 
of  depreciation  in  value  of  machinery 
Qsed  in  manufacturing  infringing  prod- 
uct Gordon  v.  Turco-Halvali  Co.,  247 
P.  487,  159  C.  a  A.  541. 

On  infringing  sales,  on  which  the  in- 
fringer sustained  losses,  the  patentee 
was  properly  allowed  as  damages  an 
amount  equal  to  royalty  agreed  upon  at 
one  time  as  proper  under  a  license. 
McKee  Glass  Co.  v.  H.  C.  Fry  Glass 
Co.,  248  F.  125,  160  C.  C.  A.  265. 

Patentee  held  entitled  to  profits  made 
by  infringing  on  some  sales  without  de- 
duction of  losses  sustained  on  others; 
but  where  royalty  was  not  included  as  a 
factor  of  cost,  and  profits  were  increas- 
ed accordingly,  patentee  was  not  enti- 
tled to  royalty,  in  addition  to  the  profits 
as  so  increased.    Id. 

On  an  accounting  for  damages  for  in- 
fringement, each  case  is  controlled  at 
lAst  by  its  own  peculiar  facts  and  dr- 
cofflstances,  and  the  pecuniary  loss  in 
&ny  event  can  be  determined  only 
through  reasonable  approximation. 
Clark  V.  Schieble  Toy  &  Novelty  Co., 
248  F.  276,  160  C.  C.  A.  354. 

An  assumption  that  the  owner  of  a 
patent,  but  for  infringement  by  defend- 
ant, would  have  made  the  same  profits 
during  the  time  of  infringement  as  dur- 
ing a  like  period  preceding,  held  too 
conjectural  to  afford  a  basis  for  dam- 
ages.  Id. 

The  rule  stated  governing  apportion- 
ment of  damages  or  profits  on  an  ac- 
counting for  infringement.    Id. 

The  royalty  charged  by  the  owner  of 
a  patent  to  auxiliary  companies,  which 
were  granted  exclusive  licenses  within 
certain  territory,  held  not  to  furnish  a 
fair  measure  of  the  damages  recoverable 
from  an  infringer.  Reliance  Const.  Co. 
▼.  Hassam  Paving  Co.,  248  F.  701,  160 
C.  C.  A.  601. 

Ill  a  suit  for  infringement  of  patent, 
which  had  been  declared  invalid  by  one 
tribunal  before  the  infringement  com- 
menced the  trial  court's  denial  of 
treble  or  increased  damages  claimed  by 
the  holder  of  the  patent  held  not  im- 
proper. B.  F.  Goodrich  Co.  v.  Consol- 
idated Rubber  Tire  Co.  (C.  C.  A.)  251 
F.  617. 

An  infringer  held  not  entitled  to  a  de- 
duction from  profits  on  account  of  a  sav- 
jn?  in  cost  of  production  by  substitut- 
ing a  new  material  for  that  it  had  pre- 
riously  used;  nor  on  account  of  pom- 
missions  paid  its  sales  managers;  nor 
to  a  deduction  in  addition  to  all  proper 
allowances  for  costs  of  manufacture,  of 
a  manufacturer's  profit  Lee  v.  Malle- 
able Iron  Range  Co.  (D.  C.)  247  F.  795. 

Standard  of  comparison  rule  held  not 
applicable  on  an  accounting  for  profits 
oy  an  infringer.    Id. 

In  finding  a  ''reasonable"  royalty,  as  a 
ouis  for  computing   damages   for.  in- 


fringement, the  degree  to  which  the  in^ 
fringement  has  been  profitable  or  un- 
profitable to  the  infringer  cannot  be  a 
controlling  factor.    Id. 

An  established  profit  upon  an  "open" 
structure,  which  may  be  attributed  to  a 
variety  of  causes,  cannot  be  made  the 
basis  for  an  inference  that  an  equal 
profit  on  a  patented  structure  was  not 
attributable  to  the  invention.    Id. 

Evidence  held  to  render  it  proper  for 
the  court  to  inctease  the  damages 
awarded  against  an  infringer.    Id. 

A  complainant  was  not  entitled  to  re- 
cover treble  damages  for  infringement; 
and  a  master's  finding  of  an  established 
license  fee  for  the  use  of  a  patented 
proceds,  and  making  it  the  measure  of 
damages  for  infringement,  held  not  er- 
roneous. Expanded  Metal  Co.  v.  Gen- 
eral Fireproofing  Co.  (D.  C.)  247  F. 
899. 

An  infringer  is  liable  for  only  such 
profits  as  were  actually  made  by  the 
infringement,  and  is  entitled  to  a  de- 
duction of  expenses  and  losses  incurred 
in  marketing  the  product;  but  not  to  a 
deduction  of  interest  on  the  capital  in- 
vested.   Id. 

The  findings  of  a  master  as  to  the 
profits  made  by  a  defendant  from  in- 
fringement disapproved,  and  the  amount 
substantially  reduced.  Westlnghouse 
Electric  &  Mfg.  Co.  v.  Wagner  Electric 
Mfg.  Co.  (D.  C.)  248  F.  50a 

24.  Trial— in  generai.F— Under  equity 
rules  19  (Comp.  St.  1916.  p.  2502)  and 
26  (Comp.  St.  1916,  p.  2505),  a  District 
Court  has  power  to  consolidate  for  trial 
patent  causes  which  involve  the  same 
patent,  where  the  parties  are  the  same, 
although  it  effected  a  broadening  out  of 
the  charge  of  infringement  over  a  prior 
election  in  the  record.  Union  Tool  Co. 
V.  Wilson,  249  F.  736,  161  C.  C.  A.  646 
affirming  decree  Wilson  v.  Union  Tool 
Co.  (D.  C.)  237  F.  847. 

Refusal  of  a  master  to  reopen  the 
proofs  on  an  accounting  for  infringe- 
ment was  not  an  abuse  of  discretion; 
but  complainant  was  entitled  to  have 
accounting  reopened  vnth  respect  to 
matters  which  occurred  after  the  mas- 
ter's report.  Expanded  Metal  Co.  v. 
General  Fireproofing  Co.  (D.  C.)  247 
F.  899. 

27.  Judgment  and  executlond— That  a 
jury  in  an  action  at  law  found  that  a 
patent  was  of  a  primary  character,  and 
that  their  verdict  was  affirmed  by  an 
appellate  court,  does  not  fix  the  status 
of  the  patent  as  a  pioneer  in  subse- 
quent litigation  between  different  par- 
ties. Cheatham  Electric  Switching  De- 
vice Co.  V.  Brooklyn  Rapid  Transit  Co., 
238  F.  172,  151  C.  C  A.  248,  affirming 
decree  (D.  C.)  229  F.  165. 

Under  equity  rule  71  (Comp.  St.  1916, 
p.  2526),  decree  dismissing  bill  alleging 
infringement  of  patent  need  not  specify 
ground  of  dismissal,  though  court  found 
against  some  of  defenses,  and  showed 
by  opinion  that  it  based  decree  on  find- 
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ing  of  invalidity  of  patent.  Linde  Air 
Products  Co.  V.  Morse  Dry  Dock  & 
Repair  Co.,  246  F.  834,  159  C.  C.  A. 
136,  affirming  decree  (D.  C.)  239  F.  909. 

Where  a  patentee  elects  to  sue  at 
law  for  an  infringement,  and  recovers 
full  damages,  the  judgment  is  a  bar  to  a 
subsequent  suit  in  equity  for  an  in- 
junction based  on  the  same  infringe- 
ment. Sears,  Roebuck  &  Co.  v.  Pearce 
(C.  C.  A.)  253  F.  960. 

On  final  hearing  in  infringement  suit, 
where  bill  of  complaint  was,  as  to  one 
patent,  sustainable  except  as  to  one 
claim,  leave  will  be  granted  complain- 
ant to  enter  a  disclaimer  in  Patent 
Office  and  to  file  in  court  certified  popy 
thereof;  interlocutory  decree  for  ac- 
counting to  be  entered  only  upon  such 
filing  and,  in  default  of  such  disclaimer 
and  filing,  the  bill  to  be  dismissed  as  to 
that  patent.  Davey  Tree  Expert  Co.  v. 
Van  BUUard  (D.  C.)  248  F.  718. 

29.  CostSd— Where,  in  proceedings  to 
punish  defendants  for  contempt  in  vio- 
lating decree  enjoining  them  from  in- 
fringing patent,  complainants  made  ex- 
penditures for  copy  of  stenographic 
minutes,  they  are  entitled  to  have  ex- 
penditure allowed  as  a  reasonable  dis- 


bursemrent.     Gordon   v.   Turco-Halvah 
Co.,  247  F.  487,  159  C.  C.  A.  541. 

Where  through  inadvertence,  etc.,  a 
patentee  has  claimed  tliat  of  whicu  he 
was  not  the  first  inventor,  he  cannot, 
under  Rev,  St.  |  4922  (Comp.  St.  1916, 
§  9468),  recover  costs  for  infringement 
of  the  valid  portion  of  the  patent,  where 
his  disclaimer  was  not  filed  prior  to  the 
beginning  of  suit.  Liquid  Corbonic  Co. 
V.  Gilchrist  Co.  (0.  C.  A.)  253  F.  54. 

Dismissal  of  suit  at  cost  of  plaintifits  ^ 
without  prejudice  held  to  mean  with 
taxable  costs,  including  disbursements 
already  incurred  and  paid,  which  would 
have  been  taxable  on  final  decision. 
Christensen  v.  General  Electric  Co.  (D. 
C.)  248  F.  284. 

In  granting  motion  to  dismiss  patent 
infringement  suit  without  prejudice  to 
bringing  of  new  action,  court  had  power 
to  dismiss  it  at  plaintiffs'  cost;  and 
an  order  dismissing  suit  without  prej- 
udice to  new  action,  upon  payment  of 
taxable  costs,  held  not  to  impose  costs 
on  dismissal,  but  to  condition  bringing 
of  new  action  on  payment  of  costs.    Id. 

Cited  without  definite  application. 
Republic  Rubber  Co.  v.  Consolidated 
Rubber  Tire  Co.  (C.  C.  A.)  251  F.  625; 
B.  W.  Bliss  Co.  V.  U.  S.,  63  Ct  CI.  47. 


§  9465.  (Act  June  25,  1910,  c.  423,  as  amended,  Act  July  1,  1918,  c. 
114.)  Suits  for  compensation  for  use  of  invention  by  United 
States ;  patents  or  inventions  by  employes  of  Government. 

Whenever  an  invention  described  in  and  covered  by  a  patent  of 
the  United  States  shall  hereafter  be  used  or  manufactured  by  or  for 
the  United  States  without  license  of  the  owner  thereof  or  lawful 
right  to  use  or  manufacture  the  same,  such  owner's  remedy  shall  be 
by  suit  against  the  United  States  in  the  Court  of  Claims  for  the  re- 
covery of  his  reasonable  and  entire  compensation  for  such  use  and 
manufacture :  Provided,  however,  That  said  Court  of  Claims  shall 
not  entertain  a  suit  or  award  compensation  under  the  provisions  of 
this  Act  where  the  claim  for  compensation  is  based  on  the  use  or 
manufacture  by  or  for  the  United  States  of  any  article  heretofore 
owned,  leased,  used  by,  or  in  the  possession  of  the  United  States: 
Provided  further,  That  in  any  such  suit  the  United  States  may  avail 
itself  of  any  and  all  defenses,  general  or  special,  that  might  be  plead- 
ed by  a  defendant  in  an  action  for  infringement,  as  set  forth  in  Title 
Sixty  of  the  Revised  Statutes,  or  otherwise :  And  provided  furthef, 
That  the  benefits  of  this  Act  shall  not  inure  to  any  patentee  who, 
when  he  makes  such. claim,  is  in  the  employment  or  service  of  the 
Government  of  the  United  States,  or  the  assignee  of  any  such  pat- 
entee ;  nor  shall  this  Act  apply  to  any  device  discovered  or  invented 
by  such  employee  during  the  time  of  his  employment  or  service. 
(36  Stat.  851.    40  Stat.  705.) 

This  section  was  amended  by  Act  July  1,  1918,  c.  114,  cited  above  to  read 
as  set  forth  above.  For  section  as  priginally  enacted  see  U.  S.  Comp.  St. 
1916,  §  91(55. 

Notes  of  Dedalona 


See  Marconi  Wireless  Telegraph  Co. 
V.  Kilboiirne  &  Clark  Mfg.  Co.  (D.  0.) 
239  F.  328. 

Cases  arising  prior  to  amendment  of 
statute.— A  government  contractor  is 
not  an  official  of  the  United  States, 
qualified  to  represent  it  and  entail  ob- 
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ligations  on  it,  requiring  official  action. 
William  Cramp  &  Sons  Ship  &  Engine 
Bldg.  Co.  V.  International  Curtis  Mar- 
ine Turbine  Co.,^38  S.  Ct  271,  246  U. 
S.  28,  62  L.  Ed.  500,  affinning  order 
International  Curtis  Marine  Turbine 
Co.  v«  William  Cramp  &  Sons  Ship  & 
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Engine  Bldg.  Co.,  238  F.  664,  151  G. 
G.  A«  500,  which  reverses  decree  (D.  C.) 
232  F.  166. 

This  section  did  not  give  the  govern- 
ment or  a  government  contractor  an 
aatomadc  and  general  license  to  use 
eTery  patent;  but  a  contractor,  who 
made  a  patented  device  for  use  of  the 
goTernment,  was  not  liable  for  inf ringe- 
ment  International  Curtis  Marine 
Turbine  Co.  v.  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  (D.  O.)  232 
F.  166. 

Where  a  claim  or  matter  pending  in 
a  department  is  included  within  the 
jarisdiction  conferred  by  Judicial  Code, 
S  145  (Comp.  St.  1916,  |  1136),  or  this 
section,  to  which  the  United  States  are 
a  party,  it  may  be  transmitted  to  the 
court  by  the  head  of  the  department 
whether  barred  by  limitations  obtain- 
ing in  this  court  or  not  In  re  Wright, 
50  Ct  CI.  19. 

Where  the  jurisdiction  of  the  court 
reatB  upon  a  contract,  express  or  im- 
plied, as  did  the  jurisdiction  of  this 
court  prior  to  the  passage  of  this  sec- 
tion, a  plaintiff  cannot  waive  the  tort 
and  make  a  case  on  an  implied  contract 
against  the  government.  Curved  Elec- 
trotype Plate  Co.  of  N.  Y.  v.  U.  S.,  50 
Ct.  01.  25a 

The  jurisdiction  of  this  court  to  con- 
rider  actions  against  the  government 
for  infringement  is  limited  by  this  sec- 
N  tion.     Brothers  v.  U.  S.,  52  Ct.  CI.  462. 

In  a  suit  ob  an  implied  contract  for 
the  use  of  a  patented  device,  it  is  es- 
sential to  a  recovery  that  the  owner  be 
shown  to  have  consented  to  its  use;  and 
where  petition  is  based  on  an  alleged 
infringement,  a  recovery  cannot  be  bas- 
ed on  the  theory  of  an  implied  contract 
Id. 

A  mere  licensee  cannot  maintain  an 
action  for  infringement  E.  W.  Bliss 
Co.  V.  U.  S.,  53  Ct  CI.  47. 

Where  the  facts  alleged  show  an 
unauthorized  use  and  a  disregard  of 
plaintifTs  claims,  there  may  be  an  in- 
fringement, but  no  contract  can  be  im- 
plied therefrom.  If  there  was  an  ele- 
ment of  tort  in  the  transaction,  that 
fact  cannot  be  made  the  basis  of  an 
action  ex  contractu.    Id. 

An  important  distinction  exists  be- 
tween actions  for  the  recovery  of  royal- 


ties for  the  use  by  the  United  States 
of  a  patented  article  under  an  express 
or  implied  contract  and  those  for  an  in- 
fringement, in  that  defenses  open  to  the 
government  when  sued  for  infringement 
are  not  permitted  when  the  action 
sounds  in  contract.    Id. 

This  section  did  not  disturb  the  prior 
juris<}iction  of  cases  involving  patents 
where  the  claim  was  based  upon  con- 
tract, nor  did  it  obliterate  the  distinc- 
tion between  actions  based  upon  con- 
tract and  actions  for  infringement    Id. 

Where  the  government  conducts  ex- 
periments with  certain  regularly  pat- 
ented devices  to  ascertain  their  value, 
with  a  view  to  the  adoption  of  one  of 
them  in  the  manufacture  of  ordnance, 
and  does  not  attempt  to  construct  a 
device  of  its  own,  the  presumption  aris- 
es that  the  government  intended  to  use 
the  property  of  another  and  to  make 
payment  to  the  lawful  owner  for  its 
use.  Bethlehem  Steel  Co.  ▼.  U.  S.,  53 
Ct.  CI.  348. 

Where  the  government  uses  a  patent- 
ed invention  with  the  consent  and  ex- 
press permission  of  the  owner,  and  does 
not  repudiate  the  title  of  such  owner, 
an  implied  contract  to  pay  a  reason- 
able compensation  for  such  use  arises. 
Id. 

In  a  suit  upon  an  implied  contract 
to  pay  for  the  use  of  a  patented  de- 
vice, in  order  to  bind  the  defendants, 
the  proof  must  connect  them  with  tlie 
use  of  the  device  in  such  a  way  as  to 
show  a  recognition  of  title  in  the  plain- 
tiff to  the  patent  and  to  its  use  by  them 
under  such  circumstances  as  to  indi- 
cate an  intention  to  pay  for  such  use; 
and  fact  that  Congress  directed  the 
work  to  proceed  in  accord  with  plans 
and  specifications  adopted  by  the  con- 
tracting company,  to  whom  plaintiff 
had  granted  a  free  license  to  use  his 
patent,  is  too  conjectural  upon  which 
to  rest  a  contractual  obligation  to  pay 
for  the  use  of  a  patent,  in  the  absence 
of  some  specific  language  or  the  men- 
tion of  plaintiff's  device,  from  which 
the  court  may  infer  an  intent  to  make 
a  contract  with  the  inventor  to  use  a 
patented  right  Haupt  v.  U.  S.,  53  Ct 
CI.  591. 

Cited    without    definite    application^ 

Moore  v.  U.  S.,  50  Ct  CI.  120. 


§  9456.  (R.  S.  §  4920,  as  amended,  Act  March  3,  1897,  c.  391,  §  2.) 
Pleading  and  proof  in  actions  for  infringement. 


i.  ACTIONS  AT  LAW 

I.  Pleading— In  general.— The  plead- 
ings at  law  should  be  so  plain  and  cer- 
tam  that  the  court,  on  inspection,  may 
know  whether  the  suit  is  for  infringe- 
ment of  a  patent  or.  damages  for  breach 
of  a  contract  relating  to  the  patent. 
Schrade  v.  Camillus  Cutlery  Co.  (D. 
C.)  242  F.  523. 

4.  —  Notice    of    special    matters- 
See  Wagner  v.  ML  Oarmel  Iron  Works  * 
(0.  C.)  244  F.  818. 


To  aid  in  construction  of  a  patent, 
proof  of  prior  art  is  admissible  in  ac- 
tions at  law  for  infringement  without 
notice  necessary  when  it  is  sought  to 
invalidate  a  patent.  H.  D.  Smith  & 
Co.  V.  Southington  Mfg.  Co.  (D.  C.) 
235  F.  160. 

li.  SUITS  IN  EQUITY 

(A)  Orii;inal  hill 

6.  Requisites  and  sufflcienoy  of  ai- 
legatione  in  generals— Requisites   of  a 
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bDl  for  infringement  considered  un- 
der equity  rule  2B  (Comp.  St.  1918.  P- 
2504).  Baylej  ft  Soae  v.  Braunstein 
Bros,  Co.  (D.  C.)  237  F.  671. 

Bill  for  infringement  held  insufficient 
in  its  allGgatious  respecting  issuance  of 
patent.  Schaum  &  Uhiinser  v.  Copley- 
Plaza  Operating  Co.  (D.  C.)  243  F.  924. 
Equity  rule  25  (Comp.  St.  1913,  p. 
2504)  liaa  not  changed  established  prac- 
tice reQuiring  that  bill  for  infringenieot 
shall  con  lain  distinct  allegations  of 
■    ice    with    Coi  ----- 

9430,  9431;  and  bill 
held  to  auOicieiitly  allege  that  patentee 
waa  original  and  firat  inventor  or  dis- 
coverer of  patented  process.  Sebaum 
&  Uhlinger  v.  Coploy-Plaia  Operating 
Co.  (D.  C.)  243  P.  024. 

II.  _  Infrlngsmeiit — In  intringe- 
meot  suit  against  licensee  with  limited 
rigbts.  It  is  proper  to  allege  the  pat- 
ent, the  license,  the  extent  and  the  lim- 
itatinna  thereof,  tbe  acts  constituting 
infringement,  and  that  thereby  the  pat- 
ent is  infriuged;  bnt  it  should  be  tnade 
clear  that  infringement  is  claimed  and 
relied  on.  Schrade  v.  CanriUua  Cut- 
lery  Co.   (D.   C.)   242  F.   523, 

In  action  by  patentee  aguiniit  licensee, 
certain  causes  of  action  held  incom- 
plete, defective,  and  equivocal,  aa  not 
Bbowing  clearly  that  damages  for  in- 
fringement, rather  than  damages  tor 
breach  of  tbe  licenae,  were  sought.  Id. 
(2, Transfer  and  ownerships- 
Allegation  in  bill  for  infringement  that 
patent  was  prior  to  the  filing  o(  biU 
"by  various  mesne  assignments  duly  as- 
signod  to"  complainant,  but  without 
specifying  such  aaaignments,  is  insuS- 
cient  to  show  title  in  complainant. 
Schaum  &  Uhlinger  v.  Copley-Plaza 
Operating  Co.  (D,  C.)  243  F.  924. 

19.  —  Amandad  and  supplemental 
bill.— Denial  of  motion  by  complainant 
in  infringement  auit  to  amend  bill  to 
show  marking  of  his  goods  id  compti- 
ODce  with  statute  held  discretionary, 
'  where  motion  was  made  after  testi- 
mony bad  been  taben  on  accounting. 
and  that  did  not  show  such  compliance. 
Murray  v.  Detroit  Wire  Spring  Co. 
(C.  C.  A.)  251  F.  59. 

Bill  for  infringement  insufficient  in 
its  allegation  a  respecting  issuance  of 
patent  held  amendable.  Schaum  & 
Uhlinger  v.  Copley-Plaza  Operating  Go. 
(D.  C.)  243  F.  924. 

21.  —'  Vsrifloatlon.— Under  equity 
mie  25  (Comp.  St.  1016,  p.  2504),  the 
bill  in  an  infringement  auit.  which  ask  a 
for  a  preliminary  injunction,  must  be 
verified  by  some  one  showing  that  he 
has  knowledge  of  the  facts  upon  which 
such  relief  is  ashed.  Scbeuerle  v.  One- 
piece  Bifocal  Lene  Co.  (D.  C.)  241  F. 
270. 
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0.  A.  v)  defendant  In  an  Infringement 
suit  may  deny  plaintiff's  title  and  al- 
lege ownership  in  itself,  and  also  deny 
the  validity  of  the  patent,  and  <aim»t 
he  required  to  elect  between  such  to*o 
defenses.  Cleveland  Engineering  Co. 
V.  Gallon  Dynamic  Motor  Tnicli  Co. 
(D.  C.)  243  F.  405. 

28.  Amendment.  —  Where  infringe- 
mcnt  suit  was  set  down  for  heurin'g  on 
agreement  of  the  parties,  held,  that 
defendant  should  not,  at  trial,  l>e  al' 
lowed  to  amend  its  answer,  to  set  op 
a  defense  as  to  which  it  bad  no  proof. 
Grinncll  Washing  Mach.  Co.  v.  Ciarinda 
Lawn  Mower  Co.  (D.  C.)  237  F.  98. 

33.  NotloB  of  spoo4a1  matter— Waiv- 
er of  notlce,-J:)bjection  to  the  defense 
of  prior  public  use  in  an  infringement 
suit,  on  the  ground  that  notice  of 
name  of  uaer  was  not  given,  as  re- 
quired by  this  section,  held  waived  by 
failure  to  object  to  evidence  or  move 
to  strike  out  defense.  Monroe  v. 
Breaee,  239  F.  727.  152  C.  C.  A.  561. 

Where  plaintiff,  suing  for  infringe- 
mL'nt  of  his  patent,  did  not  at  trial 
object  to  evidence  as  to  patent's  in- 
validity on  ground  that  notice  was  not 
served  in  accordance  with  this  section, 
he  must  be  held  to  have  waived  lack  of 
notice.      Campbell   v.    Skinner   (D.  C.) 


34.  Cross-bltl  or  eountan:lalm.^Un- 

der  the  averments  of  defendant's  pro- 
poacd  amended  answer,  setting  tip  as 
a  counterclaim  in  an  infringement  sait 
plaintiff's  infringement  of  defendant's 
patent,  held,  that  defendant  could  not 
set  the  same  up  as  a  cross-bill  in  tbe 
original  suit.  Christeosen  v.  Westing- 
house  Traction  Brake  Co.  (D.  C.)  235 
F.  898. 

Under  general  rule  in  equity  30 
(Comp,  St.  1916,  p.  2509),  defendant 
cannot,  as  a  counterclaim  in  its  an- 
swer, set  np  claims  arising  out  of 
transactions  not  included  in  the  origi- 
nal bill;  therefore.  In  asuitforinfrii^e. 
ment  of  a  patent,  defendant  cannot 
counterclaim  for  plaintiff's  infringe- 
ment of  a  different  patent.    Id. 

In  an  infringement  auit,  defendant 
may  deny  complainant's  title,  and  by 
way  of  counterclaim  allege  equilable 
ownership  in  itself,  and  pray  for  a 
decree  quieting  ita  title.  Cleveland 
Engineering  Co.  v.  Galion  Dynamic 
Motor  Truck  Co.  (D.  C.)  243  F.  405. 

(D)  Demurrer,  exception),  and  mofioiw 
41.     Excepllone       and       motions^- 

Grounds  for  dismissal  of  a  bill  for  in- 
fringement on  motion,  on  tbe  ground 
of  invalidity  of  tbe  patent  considered. 
Wright  V.  Wisconsin  Lime  &  Cement 
Co..  239  P.  534,  152  C.  C.  A.  412. 

Defendant's  answer  in  suit  to  pre- 
vent infringement  of  letters  pati'nt 
held  not  to  seek  affirmative  relief,  but 
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to  be  one  of  confession  and  ayoidance, 
and  therefore,  under  equity  rules  29, 
30,  33  (Comp.  St.  1916,  pp.  2508,  2509, 
2511),  motion  to  strike  such  defense 
is  inapplicable.  Churchward  Interna- 
tional Steel  Ck>.  v.  Bethlehem  Steel  Co. 
(D.  C.)  233  P.  322. 

Rule  governing  the  allowance  and 
scope  of  bills  of  particulars  in  infringe- 
ment suits  stated.  A.  3.  Dick  Co.  t. 
Underwood  Typewriter  Co.  (D.  C.)  235 
F.  300. 

Motion  for  further  and  better  par- 
ticolars  in  bill  for  infringement  con- 
sidered. Bonney  Supply  Co.  t.  Heltzel 
(D.  C.)  243  F.  399. 

%{E^  IssueSf  proof,  and  variance 

42.  In  general.— In  suit  for  infringe- 
ment of  patents,  where  plaintiff  TOlan- 
tarily  furnished  bill  of  particulars, 
which  stated  particulars  were  given 
without  waiving  right  to  rely  on  any 
infringing  acts,  no  exception  or  objec- 
tion having  been  taken  to  reservation, 
plaintiff,  on  question  of  infringement, 
is  not  restricted  to  defendants*  wells — 
patent  covering  apparatus  and  process 
for  mining  sulphur  by  fusing  it  under- 
ground and  raising  it — mentioned  by 
number  in  bill  of  particulars.  Union 
Sulphur  Co.  V.  Freeport  Texas  Co.  (D. 
C.)  251  F.  634. 

43.  Evidence  admissible  under  plead- 
Ingsw— See  Twentieth  Century  Machin- 
ery Co.  V.  Loew  Mfg.  Co.  (C.  C.  A.) 
243  F.  373. 


Evidence  of  a  prior  device  held  ad- 
missible in  an  infrinj^emcnt  suit  to 
show  the  prior  art,  although  not  plead- 
ed. Johnson  v.  ^Lambert,  234  F.  886, 
148  C.  C.  A.  484. 

A  patent  the  application  for  which 
antedates  that  for  the  patent  in  suit 
is  a  part  of  the  prior  art,  and,  if  an- 
ticipatory, may  be  shown  in  defence 
of  a  suit  for  infringement,  under  this 
section.  Lemley  v.  Dobson -Evans  Co., 
243  F.  391,  156  C.  C.  A.  171. 

Where  defendant  does  not  deny  valid- 
ity of  the  patent,  evidence  of  prior  in- 
ventions or  patents  is  receivable  only 
to  show  the  state  of  the  art  and  to 
aid  in  construction  of  the  patent. 
Simplex  Window  Co.  v.  Hauser  Re- 
versible Window  Co.,  248  F,  919,  161 
C.  C.  A.  37. 

To  aid  in  construction  of  a  patent, 
proof  of  prior  art  is  in  equity  cases 
admissible,  without  any  averment  in 
answer  concerning  it.  H.  D.  Smith  & 
Co.  V.  Southington  Mfg.  Co.  (D.  C.)  235 
F.  160. 

In  a  suit  for  infringement,  evidence 
that  complainant's  device  is  not  opera- 
tive is  provable  under  the  general  is- 
sue. Hildreth  v.  Mastoras  (D.  C.)  253 
F.  68. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

W.  F.  Goessling  Box  Co.  v.  Gumb  (C. 
C.  A.)  241  F.  674;  Motion  Picture 
Patents  Co.  v.  Universal  Film  Mfg.  Co. 
(D.  C.)  232  F.  263. 


§  9467.  (R.  S.  §  4921,  as  amended,  Act  March  3,  1897,  c.  391,  §  6.) 
Power  of  courts  to  grant  injunctions  and  estimate  damages. 


I.  NATURE  AND   GROUNDS  OF 
ACTION  AND  DEFENSES 

1.  Nature   of    remedy— In   general.— 

Suit  against  corporation  for  infringe- 
ment of  patent  is  justifiable  in  equity, 
though  it  has  sold  its  entire  plant  and 
property  before  suit,  where  it  retained 
ownership  of  a  subsequent  patent  an- 
der  which  it  asserted  its  right  to  in- 
fringe and  denied  complainant's  rights. 
Goshen  Mfg.  Co.  t.  Hubert  A.  Myers 
Mfg.  Co.,  37  S.  Ct.  105,  242  U.  S.  202» 
61  L.  Ed.  248,  reversing  decree  215  F. 
594,  131  C.  O.  A.  662. 

Equity  may  have  jurisdiction  of  a 
suit  for  infringement  of  an  expired  pat- 
ent, where  complainant's  only  relief  is 
by  an  accounting  for  profits.  Tomp- 
kms  V.  St.  Regis  Paper  Co.,  236  F.  221, 
149  C.  C.  A.  411,  affirming  decree  (D. 
C.)  226  F.  744. 

« 

2.  —  Injunction  against  bringing 
Mlti^—In  a  suit  against  a  contributory 
infringer  for  conniving  at  or  facilitat- 
ing the  unlawful  use  of  a  lawful  as- 
semblage of  parts,  capable  of  lawful 
use  not  infringing  plaintiff's  patent,  de- 
fendant moved  for  an  order  enjoining 
the  institution  or  prosecution  ot  suits 
against  its  customers  pending  the  final 
determination  of  the  issue  between  it 


and  plaintiff.  Its  affidavits  showed  that 
the  various  parts  of  the  machine  were 
identical,  and  contained  no  explicit  ex- 
planation that  such  parts  could  not  be 
used  in  infringement  of  the  patent,  or 
that  they  had  not  in  fact  been  so  uiied. 
Held,  that  the  injunction  would  be  de- 
nied, there  being  a  substantial  distinc- 
tion between  an  action  for  procuring 
and  contributing  to  an  infringing^  use. 
and  an  action  against  customers  who 
have  bought  and  taken  possession  of  the 
machine,  and  used  it  in  a  way  specifical- 
ly prohibited.  Sanitary  Street  Flushing 
Mach.  Co.  V.  Studebaker  Corporation 
(D.  C.)  229  F.  591. 

5.  Defenses— lit  general.— That  ar- 
ticles embodying  an  invention  were 
manufactured  before  the  patent  was  is- 
sued, unless  by  the  patentee's  consent, 
does  not  authorize  their  use  thereaft- 
er. Columbia  &  N.  R,  R.  Co.  v.  Chand- 
ler, 241  F.  261,  154  C.  C.  A.  181. 

A  patent  the  application  for  which 
antedates  that  for  the  patent  in  suit  is 
a  part  of  the  prior  art,  and,  if  antici- 
patory, may  be  shown  in  defense  of  a 
suit  for  infringement,  under  Comp.  St. 
iai6,  §  9466(4).  Lemley  v.  Dobson- 
Evans  Co.,  243  F.  391,  156  C.  a  A. 
171, 
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It  is  not  a  defeuM  to  a  suit  tor  in- 
fringement that  tbe  patentee  uses  tbe 
device  only  in  connection  witb  a  gam- 
bling device,  or  that  defendant  .makes 
tbe  same  use  of  it.  MUIb  v.  Industr; 
Novelty  Co.  (D.  C.)  230  F.  483. 

Defendant  in  an  infringement  suit 
held  not  entitled  on  tbe  facts  to  set 
up  as  a  counterclaim  a  cause  of  ac- 
'  tion  to  obtain  a  patent  for  the  same 
invention  under  U.  S.  Comp.  St.  1916, 
i  9460.  Colman  v.  American  Waip 
Drawing  Mach.  Co.  (D.  C.)  233  F,  sai. 

Tbe  circumstance  that  another  per- 
son pays  the  cost  of  au  infiingcment  of 
patent  can  never  serve  as  justification 
to  the  infringer.  Union  Sulphur  Co.  v. 
Freeport  Teias  Co.  (D.  C.)  251  F.  634. 

7. Ltoense,  parmiaslon,  or  re- 
tease.— Settlement  of  a  suit  for  in- 
fringement against  the  maker  and  sell- 
er of  infringing  articles  held  not  to 
bar  a  subaequenC  suit  against  the  users. 
De  Laeki  &  Thropp  Circular  Woven 
Tire  Co.  v.  Empire  Rubber  &,  Tize  Co. 
(D.  C.)  239  F.  139. 

9.  ^—  Eitoppel  to  aat  «p  defeaw.— 
A  written  contract  of  license  under  a 
patent  for  a  limited  term  held  to  pre- 
clude the  licensee  from  setting  up  in 
defense  to  a  subsequent  infringement 
suit  a  prior  oral  agreement  for  an  ex- 
clusive license  or  shop  right  during  tbe 
life  of  tbe  patent.  Hazen  Ufg.  Co.  v. 
Warebam,  242  F.  642,  155  C.  G.  A. 
332. 

An  agreement  between  complainant 
and  defendant  held,  as  between  them, 
to  establish  tbe  validity  of  complain- 
unt's  patent  and  dt'fendant's  prior  in- 
fringement, but  not  to  prevent  defend- 
ant, a  subsequent  infringement  being 
claimed  from  denying  it  and  showing 
prior  art  as  limiting  complainants'  pat- 
ent, H.  D.  Smith  &  Co.  t.  Southing- 
ton  Mfg.  Co.  (D.  C.)  235  F.  160. 

It  is  a  general  rule  that  an  infringer 
will  not  be  beard  to  deny  tbe  utility  of 
that*  which  he  baa  wrongfully  appro- 
priated for  the  purpose  of  benefiting 
himself;  but  the  fact  of  infringement 
must  be  proved.  Standard  Tobacco 
Stcmmer  Co.  v.  Tobacco  Stemming 
Mach.  Co.  (D.  C.)  237  F.  822. 

10.  —  DIsconllnuaMw  of  Infringft- 
ment.^Tbe  owner  of  a  patent,  who 
has  recovered  a  judgment  at  law  for 
its  infringement,  cannot  thereafter 
maintain  a  suit  in  equity  against  us- 
ers witb  respect  to  the  same  devices 
included  in  the  judgment,  and  the  use 
of  which  bas  ceased.  Cheatham  Elec- 
tric Switching  Device  Co.  v.  Brooklyn 
Rapid  Transit  Co.,  238  F.  172,  151  C. 
C.  A.  24S,  affirming  decree  (D.  C.)  229 
F.  1G5. 

Equity  is  without  jurisdiction  of  a 
suit  for  infringement,  where  defendant 
had  used  only  one  of  the  alleged  in- 
fringing machines,  had  ceased  its  use 
and  disposed  of  it  months  before  suit, 
and  did  not  threaten  further  use. 
Mutiger  Laundry  Co.  t.  National  Mark- 
ing Mach.  Co.  (C.  0.  A.)  252  F.  144. 
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11.  In  genentl^-A  claim  for  actual 
damages  or  addittonal  compensation 
for  the  infringement  of  a  patent,  under 
V.  tj.  Comp.  St.  1816,  1  9464,  doea  not 
survive  tbe  death  of  tbe  patentee. 
Van  Ctioate  v.  General  Electric  Co.  (D. 
C.)  245  F.  120. 

III.  JOINDER    OF    CAUSES    OF 
ACTION 

12.  IB  ganeral^Under  equity  rule  2S 
(Comp.  St.  1916,  p.  2S0S),  a  cause  of 
action  for  infringement  of  a  patent  and 
one  for  unfair  competition  may  be 
joined,  where  tbe  necessary  diversity 
of  citiiensbip  exists.  Miller  Kuhber 
Co.  V.  Behrend,  242  F.  515,  156  0.  C. 
A.  291. 


14.  Atsionora  and  aaslgHM.— An 
agreement  by  the  assignor  of  a  patent 
not  to  manufacture  or  sell  competing 
articles  during  the  term  of  the  patent 
held  not  to  affect  the  right  of  the  as- 
signee to  maintain  a  suit  in  equity  for 
infringement.  Corrugated  Paper  Pat- 
ents Co.  T.  Paper  Working  Mach.  Co. 
of  New  York  (D.  C.)  2.^7  F.  380. 

Instrument  granting  exclusive  right 
to  manufacture  and  sell  patented  arti- 
cle, held  not  to  vest  grantee  with  title 
which  would  support  suit  for  infringe- 
ment in  its  name  atone.  Southern  Tex- 
tile Machinery  Co.  v.  Fay  Stocking  Co. 
(D.  C.J  243  F.  917. 

15.  Llcenaora  and  licensees.— Tbe 
owner  of  a  patent  may  recover  for  acts 
of  infringement  committed  in  territory 
over  which  he  has  granted  an  exclusive 
license,  since  the  licensee  in  a  limited 
license  canndt  sue  fur  the  infringement 
in  his  own  name.  Consolidated  Itubber 
Tire  Co.  v.  B.  F.  Goodrich  Co.  (D.  C.) 
237  F.  893 

V.  PERSONS  LIABLE 

17.  In  general.— There  may  be  a  sep- 
arate personal  liability  for  profits  on 
the  part  of  successive  owners  of  an 
infringing  business,  covering  the  per- 
iods of  their  respective  ownership,  al- 
though the  infringement  was  continu- 
ous. Young  V,  Herman,  232  b\  361. 148 
C.  C.  A.  409. 

A  patentee,  in  addition  to  suing  a 
manufacturer  for  infringement,  held  to 
have  the  right  to  maintain  suits  also 
against  customers,  with  certain  limita- 
tions. Wagner  v.  Meccano,  Limited. 
2:H)  F.  901.  153  C,  C.  A.  29. 

Community  as.  to  olBccrs,  directors, 
end  stock  is  not  of  itself  'sufficient  to 
render  one  company  liable  for  acts'  of 
infringement  of  patent  committed  by 
another  company  on  the  premises  oc- 
cupied by  it.  Union  Sulphur  Co.  v. 
Freeport  Teias  Co.  (D.  C.)  251  P.  634. 

18.  Joint  ilabllity^-A  contributory  in- 
fringer by  tbe  sale  of  materials  used 
by   another   is   not   jointly   liable   with 
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the  purchaser,  bat  only  for  Ms  own 
acU  of  infriDgement.  Consolidated 
Rubber  Tire  Co.  ▼.  B.  F.  Goodrich  Co. 
(D.  C.)  237  F.  883. 

The  doctrine  of  agency  applies  to 
patent  infringements;  also  the  princi- 
ple that  one  doing  an  act  which  nat- 
orally  causes  another  to  commit  an  in- 
fringement is  responsible  for  it;  fur- 
ther, that  where  several  persons  co- 
operate in  acts  of  infringement,  they 
are  joint  tort-feasors,  as  such  jointly 
and  severally  liable  in  solido.  Union 
Sulphur  Co.  V.  Freeport  Texas  Co.  (D. 
C.)  251  F.  634. 

VI.    JURISDICTION,       LIMITA- 
TIONS, AND  LACHES 

20.  Jurisdiction  in  o«nMi^.F-Ooncur- 
rent  and  conflicting  jurisdiction  of 
state  and  federal  courts,  see  notes  un- 
der H  991,  1233,  ante,  and  Const  art. 
3,  I  1,  post. 

Defendant  in  patent  infringement 
snit,  by  its  acts  after  plea  to  jurisdic- 
tion was  overruled,  held  not  to  have 
waived  question  of  jurisdiction,  so  as 
to  prevent  it  from  being  raised  by  mo- 
tion to  dismiss.  United  States  Enve- 
lope Co.  V.  Transo  Paper  Co.  (D.  C.) 
229  F.  576. 

In  a  suit  for  infringement  of  a  pat- 

^t,    the   objection    that   the    court   is 

Ki'thout  jurisdiction,  which  goes  only  to 

f^e  venue,  is  waived  by  the  defendant 

bj  entering  a  general  appearance  and 

pleading    to    the    merits.      Corrugated 

**apep    Patents  Co.  v.  Paper  Working 

Afach.   Co.  of  New  York  (D.  C.)  237  F. 

380. 

21.  —  Rosidenoe  of  parties  and 
P'ace  of  Infringements— Under  Judicial 
Code,  f  48  (Comp.  St.  1916,  S  1030), 
suit  tor  infringement  held  not  main- 
jAiaablc  in  district  where  defendant 
™  no  established  place  of  business, 
tnougti  agent  therein  in  his  business 
HJ«<i  ixifringing  articles.  United  States 
^v-elope  Co.  V.  Transo  Paper  Co.  (D. 
C.)  22U  F.  576. 

.^-  I- aches.— Where  defendants  in  no 
^^^  olianged  their  position,  delay  of 
^°J?^^5iinant's  predecessor  in  seeking 
relief     «igainst  defendants*  infringement 

,  .^"^s  patent  held  not  to  estop  com- 
piaiix^iu^  from  enjoining  future,  and  re- 
r^v.^*^*^*  for  past,  infringement.  Co- 
mmbi^  Graphophone  Co.  v.  Searchlight 
^r^     Co.,  236  F.   135,   149  C.   C.  A. 

^Quiescence     and    laches,     however 

°^*    On  part  of  the  patentee,  may  be 

«^Se<J  by  satisfactory  proof  that  he 

.     **o    knowledge  or  means  of  knowl- 

pd*K  ^^^*  ^^®  patent  was  being  infring- 

Wi  out  poverty  alone  is  not  a  sufficient 

«ca%^    for  delay  in  asserting  his  rights. 

loiupijing  V.  St.  Regis  Paper  Co.,  236 

"•  -^^1,  149  C.  C.  A.  411,  affirming  de- 

««^    (t>.  C.)  226  F.  744. 

^      Complainant     which,     with     full 

Viiojle^gg   that  defendant  was   openly 

m&King  and  selling  a  device,  waited  five 

^e&^rs  before  bringing  suit  for  infringe- 


ment, held  not  entitled  to  an  account- 
ing during  such  time.  Vacuum  Clean- 
er Co.  V.  Innovation  Electric  Co.  (D. 
C.)  234  F.  942,  decree  affirmed  (C.  C. 
A.)  230  F.  543. 

A  patentee  who  delayed  until  his  pat- 
ent had  almost  expired,  held  barred  by 
laches  from  recovering  against  per- 
sons who,  through  his  acquiescence, 
proceeded  to  erect  structures  which  he 
subsequently  claimed  were  infringe- 
ments. Thacher  v.  Board  of  Sup*rs 
of  Polk  County,  Iowa  (D.  C.)  235  F. 
724. 

Though  defendant's  counsel  advised 
him  that  complainant  patentee  had  no 
rights,  and  defendant  began  to  infringe 
on  a  large  scale,  defendant  cannot  de- 
feat an  injunction  of  infringement  on 
ground  of  patentee's  laches,  where  pat- 
entee did  no  act  to  entice  defendant 
into  the  position  of  a  trespasser. 
Todd  Protectograph  Co.  v.  New  Era 
Mfg.  Co.  (D.  C.)  236  F.  768. 

Delay  in  bringing  suit  for  infringe- 
ment may  be  excused  when  it  was  due 
to  the  financial  inability  of  complainant 
to  institute  and  maintain  the  litigation. 
Munger  v.  Perlman  Rim  Corp.  (D.  C.) 
244  F.  799. 

29.  —  Of  prior  owners— A  suit  for 
infringement  by  an  assignee  of  a  pat- 
ent may  be  barred  by  the  laches  of  his 
assignor  which  has  the  same  effect  as 
his  own.  Tompkins  v.  St.  Regis  Paper 
Co.,  236  F.  221,  149  C.  C.  A.  411,  af- 
firming decree  (D.  C.)  226  F.  744. 

VII.    PARTIES    AND     PROCESS 

31.  Necessary   parties— Defendants.^ 

Though  complainant  claimed  that  more 
than  one  had  made  and  sold  an  inven- 
tion covered  by  his  patent,  it  is  im- 
proper to  join  them  without  averments 
that  they  were  jointly  acting  and  co- 
operating in  the  manufacture  or  sale. 
Swift  V.  Inland  Nav.  Co.  (D.  C.)  234 
F.  375. 

VIM.  DISCOVERY 

36.  In  general.— Under  equity  rule  58. 
(Comp.  St.  1916,  p.  2520),  defendant 
held  not  to  be  required,  in  patent  in- 
fringements suit,  to  answer  interrogato- 
ries as  information  sought  could  be 
easily  procured  by  inspection;  and  in- 
formation as  to  which  claims  of  pat- 
ents would  be  relied  upon  should  be  ob- 
tained by  motion  under  supplementary 
equity  rule  7,  §  2  (228  Fed.  viii)  and  not 
by  interrogatory  under  equity  rule  HS. 
Window  Glass  Mach.  Co.  v.  Brook ville 
Glass  &  Tile  Co.    (D.  C.)  229  F.  883. 

In  a  suit  for  the  infriugement  of  a 
patent,  where  plaintiff  has  pointed  out 
the  parts  of  defendant's  machine  which 
he  claims  to  be  an  infringement,  he 
cannot  be  compelled  to  point  out  the  el- 
ements in  his  own  claim  which  he 
charges  are  infringed.  Gonnert  v. 
Burke  &  James  (D.  C.)  231  F.  908. 

Interrogatories  authorized  by  equity 
rule  58  (Comp.  St.  191(5,  p.  2520),  are 
such  as  tend  to  establish  complainant's 
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case  rather  than  such  as  seek  informa- 
tion  as  to  the  eyidence  or  witnesses  of 
defendant,  and  a  suit  in  which  treble 
damages  are  asked  is  essentially  one 
for  a  penalty,  and  complainant  is  not 
entitled  to  propound  interrogatories 
which  relate  to  the  defense.  F.  Spei- 
del  Co.  V.  N.  Barstow  Co.  (D.  O.)  232 
F.  617. 

Under  equity  rules  30,  33,  and  58 
(Comp.  St.  1916,  pp.  2509,  2511,  2520), 
held  that  in  a  suit  for  infringement  of 
a  patent  and  to  enjoin  publications  de- 
nying its  validity,  defendant  should  an- 
swer interrogatories  seeking  admission 
as  to  authorship  of  publication.  Rod- 
man Chemical  Co.  v.  E.  F.  Houghton 
Co.   (D.  C.)  233  F.  470. 

A  defendant  cannot,  through  the  guise 
of  interrogatories,  be  required  to  con- 
strue a  patent  claim,  or  admit  or  de- 
ny infringement  as  a  legal  conclusion. 
Id. 

Interrogatories  allowable  in  a  suit 
for  infringement  of  patents  for  a  chem- 
ical process  and  product  considered, 
and  interrogatories  by  complainant 
should  not  ordinarily  be  in  the  lan- 
guage of  the  claims,  nor  should  defend- 
ant be  required  to  state  the  names  of 
those  from  whom  the  information  for 
his  answers  is  obtained.  A.  B.  f)ick 
Co.  V.  Underwood  Typewriter  Co.  (D. 
C.)  235  F.  300. 

Interrogatories  by  defendant  held  not 
allowable  under  equity  rule  58  (Comp. 
St.  1916,  p.  2520).  Batdorf  v.  Sattley 
Coin  HandUng  Mach.  Co.  (D.  C.)  238 
F.  925. 

In  an  infringement  suit,  defendant 
may  properly  require  complainant  to 
state,  in  answer  to  interrogatories, 
where  the  device  relied  on  in  proof  of 
Infringement  is,  and  whether  it  can  be 
inspected,  and,  if  not,  to  describe  and 
illustrate  the  same.     Id. 

An  interrogatory  by  defendant,  re- 
quiring complainant  to  state  as  to 
each  claim  in  suit  what  date  of  inven- 
tion will  be  relied  on,  is  proper,  as  call- 
ing for  material  facts.    Id. 

On  bill  for  discovery,  held,  that  com- 
plainant, who  was  suing  at  law  for 
damages  for  breach  of  contract  and 
for  compensation  for  use  of  its  patent 
devices,  was  entitled  to  discovery  on 
question  of  defendant's  use  of  its  pat- 
ents. Pressed  Steel  Car  Co.  v.  Union 
Pac.  R.  Co.  (D.  C.)  240  F.  135. 

Plaintiff's  interrogatories  as  to  de- 
fendant's use  of  processes  following 
the  claims  of  the  patent,  held  partly 
within  equity  rule  58,  and  to  be  an- 
swered, and  an  interrogatory  not  with- 
in rule  stricken.  General  Electric  Co. 
V.  Independent  Lamp  &  Wire  Co.  (D. 
C.)  244  F.  825. 

On  issue  of  infringement,  it  was  no 
objection  to  plaintiff's  questions,  un- 
der equity  rule  58  of  Supreme  Court 
(Comp.  St.  1916,  p.  2520),  that  it  would 
be  diflicult,  if  not  impossible,  to  an- 
swer them,  or  that  terms  of  interrog- 
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atories  and  claims  were  susceptible  of 
one  or  more  meanings;  and  interrog- 
atories as  to  facts  material  to  support 
of  action  and  presumably  within  de- 
fendant's knowledge  held  within  that 
rule  and  should  be  answered.     Id. 

IX.  PRELiMINARY  INJUNCTION 

37.  Grounds     In     generals— See     A. 

Schrader's  Son  v.  Protex  Mfg.  Co.  (D. 
C.)    254   F.  438. 

Pending  appeal  from  interlocutory  de- 
cree ordering  assignment  of  patents  to 
complainant,  complainant  held  not  to  be 
enjoined  from  suing  for  infringement  of 
such  patents.  Chadeloid  Chemical  Co. 
V.  H.  B.  Chalmers  Co.,  242  F.  71,  155 
C.  C.  A.  15. 

Where  a  patent,  the  validity  of  which 
has  been  established,  is  shown  to  be 
infringed,  the  infringement  will  be 
temi>orarily  enjoined,  with  leave  to 
defendant  to  obtain  a  stay  upon  filing 
a  bond  for  appeal.  Todd  Protectograph 
Co.  V.  New  Era  Mfg.  Co.  (D.  C.)  236 
F.  768. 

43.  Previous  adjudication  of  valid- 
ity—Effect of  previous  adjudication  in 
general.— See  notes  152-155,  and  158, 
under  this  section. 

In  patent  causes,  prior  decisions  of 
other  courts  are  not  conclusive,  but,  if 
based  on  substantially  the  same  evi- 
dence, should  be  followed  unless  the 
second  court  is  clearly  of  a  different 
opinion.  Irving-Pitt  Mfg.  Co.  v.  Black- 
well- Wielandy  Book  &  Stationery  Co., 
238  F.  177,  ;151  C.  C.  A.  253. 

A  complainant,  relying  upon  the  judg- 
ment in  a  prior  patent  infringement 
suit  as  an  estoppel  against  defendant, 
must  show  that  defendant  actually  con- 
ducted the  defense  in  the  prior  suit; 
and  defendant,  relying  on  judgment  in 
prior  suit  as  estopped  in  its  favor, 
held  bound  to  show  that  it  conducted 
the  defense  and  that  plaintiff  knew  this. 
Elliott  Co.  V.  Roto  Co.,  242  F.  941,  155 
C.  C.  A.  529. 

One  not  a  party  to  an  infringement 
suit,  and  not  technically  a  privy  thereto, 
although  allied  in  interest  with  defend- 
ant, is  not  bound  by  decree  affirming 
validity  of  patent  alleged  to  have  been 
infringed.  Taigman  v.  Desure  (C.  C. 
A.)  253  F.  364. 

Rights  granted  by  letters  patent, 
whose  validity  has  been  adjudged  by 
the  courts,  should  thereafter  be  rec- 
ognized and  enforced,  in  so  far  as  the 
legality  of  the  patent  is  established. 
Todd  Protectograph  Co.  v.  New  Era 
Mfg.  Co.   (D.  C.)   236  F.  768. 

A  patentee  the  validity  of  whose  pat- 
ent has  been  determined  by  adjudication 
or  its  equivalent  is  entitled  to  a  pre- 
liminary injunction  against  its  infringe- 
ment in  the  absence  of  a  showing  of 
some  defense  which  makes  his  right 
doubtful,  ^olian  Co.  v.  Cunningham 
Piano  Co.  (D.  C.)  244  F.  478. 

45. Effect  of  previous  adjudica- 
tion in  Circuit  Court  of  Appeals  or  Su- 
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preme  Court.p— Raliags  by  Circuit  Court 
of  Appeals  of  another  circuit  and  of 
MTeral  District  Courts,  adjudging  that 
a  patent  was  valid  and  that  devices 
limilar  to  those  of  defendant  infringed, 
should  be  accepted  as  showing  valid- 
ity of  the  patent  and  infringement,  by 
a  District  Court  of  another  circuit,  on 
application  for  a  preliminary  injunc- 
tioD.  Manton-Gaulin  Mfg.  Co.  v.  Amer- 
ican BotUe  Cap  Co.  (D.  C.)  250  F. 
865. 

55.  Grounds  for  denial— In  general.— 

Where  in  only  three  instances  did  de- 
fendants infringe  complainants  patent 
rights  by  sale  of  paper  for  use  in  pat- 
ent devices,  held  that,  as  many  of  com- 
plainant's devices  were  sold  free  from 
restrictions,  defendants,  who  in  good 
faith  sought  not  to  infringe,  wUl  not 
be  enjoined.  Sheridan- Clayton  Paper 
Co.  V.  United  States  Envelope  Co.,  232 
F.  153,  146  C.  C.  A.  345. 

The  denial  of  a  motion  for  prelim- 
inary injunction  in  an  infringement  suit 
presented  on  affidavits  was  obviously 
not  an  abuse  of  discretion,  where,  aft- 
er hearing  on  the  merits,  it  was  found 
there  was  no  infringement.  Stromberg 
Motor  Devices  Co.  v.  Zenith  Carburet- 
or Co.  (C.  C.  A.)  254  F.  91. 

Motion  for  a  preliminary  injunction 
to  restrain  infringement  of  the  Crevel- 
mg  patent,  No.  747.686,  for  a  car-light- 
ing system,  denied.  Safety  Car  Heat- 
ing &  Lighting  Co.  v.  United  States 
Light  &  Heat  Corporation  (D.  C.)  233 
P.  1007. 

In  a  suit  for  a  patent  infringement, 
where  the  corporate  defendant  had 
transferred  its  business,  etc..  complain- 
ant cannot  be  granted  a  preliminary  in-, 
junction  restraining  the  corporation 
from  paying  dividends,  etc.,  for.  until 
hearing,  complainant  can  establish  no 
right  to  damages  or  to  an  accounting. 
Manton-Gaulin  Mfg.  Co.  v.  American 
Bottle  Cap  Co.  (D.  C.)  250  F.  865. 

56.  —  Laches   or   acquiescence   by 

patentee.— See  Kellogg  Switchboard  & 
Supply  Co.  V.  Dean  Electric  Co.  (D. 
C.)  231  F.  197. 

58.  —  Disco ntinuanoe   of   Infringe- 

■eiit^->That  defendant  in  infringement 
suit  had  ceased  making  alleged  infring- 
iug  devices  before  suit  was  brought 
does  not  deprive  court  of  jurisdiction 
to  grant  injunctive  relief  and  account- 
ing if  infringement  is  found.  Van  Kan- 
nel  Revolving  Door  Co.  v.  Uhrich  (D. 
C.)  247  F.  344,  appeal  dismissed  Uh- 
rich V.  Van  Kannel  Revolving  Door  Co., 
245  F.  991,  157  C.  C.  A.  672. 

63.  Persons  who  may  be  restrained. 
^The  mere  fact  that  the  original  cor- 
porate defendant  charged  with  patent 
infringement  had  gone  out  of  business, 
Kelling  its  property,  etc.,  does  not  pre- 
clude the  issuance  of  a  preliminary  in- 
junction, where  it  appeared  that  the 
defendant  would  continue  in  existence 
for  the  purpose  of  collecting  its  assets 
And  discharging   liabilities,    etc.    Man- 
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ton-Gaulln  Mfg.  Co.  ▼.  American  Bottle 
Cap  Co.  (D.  C.)  250  F.  865. 

65.  Application  and  proceetflnge 
thereon— Pleading     and     affidavits.— A 

preliminary  injunction  denied  on  the 
ground  that  the  question  of  infringe- 
ment could  not  be  determined  on  affi- 
davits. Safety  Car  Heating  &  Light- 
ing Co.  V.  Gould  Coupler  Co.  (D.  C.) 
230  F.  84S. 

68.  Scope  and  extent  of  Injunction.^ 

Defendant  in  an  infringement  suit  held 
entitled  to  a  temporary  injunction  re- 
straining complainant,  pending  the 
hearing,  from  instituting  and  prosecut- 
ing widelf  scattered  suits  against  de- 
fendant's customers.  Marconi  Wire- 
less Telegraph  Co.  of  America  v.  Kil- 
bourne  &  Clark  Mfg.  Co.  (D.  C.)  235 
F.  719. 

71.  Security  on  granting  injunction^— 

On  a  suit  to  enjoin  infringement  of  a 
patent  and  for  damages,  etc.,  the  de- 
fendant, on  motion  for  a  preliminary  in- 
junction, cannot  be  required  to  give 
bond  to  pay  damages  which  may  be  re- 
covered. Manton-Gaulin  Mfg.  Co.  v. 
American  Bottle  Cap  Co.  (D.  C.)  250 
F.  865. 

72.  Continuing,  modifying,  vacating, 
or  dissolving.— When  complainant  claims 
infringement  by  a  modified  structure 
made  by  defendant  after  the  granting 
of  an  interlocutory  injunction,  the  bet- 
ter practice  is  to  present  the  issue  by 
a  motion  for  a  supplemental  decree, 
extending  the  injunction  to  the  new 
structure.  Riverside  Heights  Orange 
Growers*  Ass'n  v.  Stebler,  240  F.  703, 
153  C.  C.  A.  501. 

Where  injunction  is  granted  in  suit 
for  infringement  of  patent,  complain- 
ant may  move  to  extend  injunction  so 
as  to  include  new  device  made  by  de- 
fendant; but  motion  will  be  denied, 
where  defendant  claimed  that  as  to 
such  device  there  was  no  infringement, 
but  could  not  make  defense  because 
bound  by  former  decision,  as  to  which 
no  ground  for  rehearing  was  shown, 
for  defendant  cannot  without  assertion 
of  proper  ground  be  granted  rehearing 
of  whole  case  on  questions  of  validity 
of  patent  and  infringement.  Individ-i 
ual  Drinking  Cup  Co.  v.  Public  Service 
Cup  Co.  (D.  C.)  234  F.  653,  decree 
affirmed  on  rehearing  (D.  C.)  237  F. 
400. 

Where  a  patent  claimed  to  be  in- 
fringed, which  had  been  upheld  by  the 
District  Court  in  another  suit,  was 
adjudged  by  the  Circuit  Court  of  Ap- 
peals to  be  void,  held,  that  bond  and 
order,  etc.,  agreed  to  by  defendant  in 
lieu  of  temporary  injunction,  should  be 
discharged.  Minerals  Separation,  Lrim- 
ited,  V.  Biitto  &  Superior  Copper  Co. 
(D.  C.)  2,S7  F.  401. 

X.  PLEADING 

73.  Pleading  in  suits  for  infringe- 
ment.—See  notes  under  §  1536,  Equity 
Bules  29,  30,  33. 
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XI.  EVIDENCE 

74.  Judioial  notloa^lD  an  infringe- 
ment suit,  the  court  will  take  Judicial 
noUce  of  (1)  all  mattefB  oC  general 
scientific  kcoivledge;  (2)  all  matterB 
in  common  use,  and  all  matters  of  com< 
mon  knowledge;  (3)  such  mecbanical 
devices  as  are  of  common  tnowledge 
among  all;  and  (4)  tlie  nature  of  a 
patented  invention.  Luten  v.  Allen  (D, 
C.)  254  F.  587. 

75.  Presumptioni^-Wbere,  bill  for 
infringement  alleges  that  patent  was 
issued  to  another  than  applicant  as  as- 
signee, it  will  be  presumed  that  aa- 
signment  sufficient  to  pass  title  waa  be- 
fore the  Patent  Office.  Schaum  &  Uh- 
linger  v.  Copley-Plaza  Operating  Co. 
(D.  C.)  243  F.  924. 

Though  nn  infringer  of  patented  de- 
vice made  improvements  which  did  not 
t;o  to  heart  of  invention,  he  cannot  de- 
feat recovery  and  doubts,  if  any,  sbould 
be  resolved  in  favor  of  owner  of  pat- 
ent and  against  infringer.  Auto  Vacu- 
um Freezer  Co.  v.  William  A.  Seiton 
Co.  (D.  C.)  250  F.  459. 

76.  Burd«n  of  proof.— Where  defend- 
ant denied  the  averments  of  the  bill 
that  he  waa  notified  of  the  eiistence  of 
complainant's  patent,  complainant  has 
the  burden  of  proving  such  notification. 
American  Caramel  Co.  v.  White,  234  F. 
328,  148  O.  C.  A.  230. 

In  suit  to  enjoin  infringement  of  pat- 
eut,  where  plaintiff  claimed  that  pres- 
ent commercial  form  of  bis  invention 
waa  not  departure  from  original  dis- 
clOBure,  plaintiff  had  burden  of  proving 
that  any  journeyman  of  the  art  could 
turn  from  present  form  to  former  with 
any  certainty  of  result.  H.  Ward 
Leonard,  Inc.,  v.  Maxwell  Motor  Sales 
Corporation  (C.  C.  A.)  252  F.  684. 

Because  a  patent  had  before  been 
infringed  raises  no  inference  that  de- 
fendant was  guilty  of  infringement,  and 
the  patentee  has  the  burden  of  es- 
tablishiuK  the  infringement.  Todd  Pro- 
tectograph  Co.  v.  New  Era  Mfg.  Co. 
(D.  C.)  230  F.  768. 

Burden  of  proof  is  on  complainant 
uD  an  accounting  for  damages  and  prof- 
its for  in  fringe  me  ot.  Page  Mach.  Co. 
V.  Dow,  Jones  &  Co.  (U.  C.)  2S8  F. 
369. 

77.  AdmU^bility— In  Be"«ral^In  ac- 
tion to  recover  for  services,  whereby 
[ilaintiff  induced  third  person  to  con- 
fpss  judgment  for  infringement  of  de- 
fendaut's  filter  patents,  witness  famil- 
iar with  patent  situation,  etc.,  may  tes- 
tify an  to  value  of  such  services. 
Moore  Filter  Co.  v.  Tougher,  239  F. 
105.  151  C.  C.  A.  liTS. 

The  testimony  of  experts  in  an  ill- 
friugement  suit  as  to  the  meaning  of 
words  untcchnical  naed  in  the  putent, 
which  it  is  the  province  of  the  court  to 
determine,  is  incompetent.  SnEety  Car 
Heating  &  Lighting  Co.  v.  Gould 
Coupler  Co.,  239  F,  801,  152  C.  C.  A. 
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645,  reversiuf  decree  (D.  C.)  220  F. 
429. 

Tbeories  concerning  phenomena  ob- 
served m  wireless  telegrophj,  which 
are  not  the  same  as  were  held  by  the 
witnesses  a  short  time  before,  and 
which  they  admit  are  only  theories,  ore 
not  legal  evidence.  Marconi  Wireles* 
Telegraph  Co.  of  America  v.  De  For- 
est Radio  Telephone  &  Telegraph  Co., 
243  F.  580,  156  C.  C.  A.  258,  affirm- 
ing decree  (D.  C.)  236  F.  942. 

79.  Weight  m<I  sunoienoy— In  fH- 
arat. — Eiperiments  before  the  court 
with  mechanical  devices  have  but  lit- 
tle weight  upon  the  question  whether 
in  actual  use  the  deviceu  would  or 
would  not  operate  Buccessfully.  Glau- 
ber V.  H.  MueUer  Mfg.  Co.,  241  F. 
48T,  154  C.  C.  A.  319.  denying  rehear- 
ing 169  F.  110,  95  G.  C.  A.  108. 

A  discussion  of  questions  in  the  Pat- 
ent Office  in  relation  to  a  pending  ap- 
plication, ss  bearing  on  the  construc- 
tion of  the  patent,  later  issued  there- 
in, must  be  read  In  the  light  of  the 
grounds  of  the  discussion.  Stetson 
Hospital  of  Philadelphia  v.  Snook - 
Roentgen  Mfg.  Co.,  245  F.  654,  158  G. 
C.  A.  62,  affirming  decree  Snook-Roent- 
gen Mfg.  Co.  V.  Stetson  Hospital  of 
I'hiladeiphia  (D.  C.)  237  F.  204. 

Proof  that  a  patentee's  invention  an- 
tedated an  earlier  patent  must  be  sat- 
isfactory and  convincing,  if  not  beyond 
a  reasonable  doubt,  in  order  to  war- 
rant relief.  Tbacher  v.  Board  of 
Sup'rs  of  Polk  County,  Iowa  (D.  C.) 
235  F.  724. 

The  defense  that  another  than  the 
patentee  was  the  original  inventor  of 
a  patented  structure  must  be  establish- 
ed beyond  any  reasonable  doubt,  and 
not  merely  by  a  fair  preponderance  of 
the  evidence.  Manton-GauUn  Mfg.  Co. 
V.  Dairy  Machinery  &  Construction  Co. 
(D.  C.)  238  F.  210. 

80  ^—  Infrfngemeat.  — Infringement 
cannot  be  established  by  the  testimony 
of  a  witness  who  testifies  as  an  ex- 
pert, but  does  not  possess  the  qualifi- 
cBtianB  of  an  expert.  National  Mach. 
Corp.  V.  Bcnthall  Mach.  Co.,  241  F. 
72,  154  C.  C.  A.  72,  affirming  in  part 
and  reversing  decree  in  part  Bcnthall 
Mach.  Co.  v.  National  Mach.  Corpora- 
tion (D.  C.)  222  F.  918. 

In  a  patent  infringement  suit,  the 
best  evidence  on  the  question  of  in- 
fringement is  a  comparison  of  the  pat- 
ented devices.  Window  Glass  Mach. 
Co.  v.  Brookville  Glass  &  TUe  Co.  (D. 
C.)  220  F.  833. 

In  suit  for  infringement  of  patents 
covering  apparatus  end  process  for 
mining  sulphur  by  fusing  it  under- 
ground and  raising  it  in  that  condition, 
evidence  held  to  prove  beyond  all  rea- 
sonable doubt  the  responsibility  of  one 
defendant  for  infringing  acts  on  the 
part  of  the  other.  Union  Sulphur  Co. 
Freeport  Teiaa  Co.  (D.  C.)  251   F. 


634. 


t  for  infringement  of  patents, 


(1970) 


Ch.l) 


PATENTS 


§9467 


where  plaintiff  in  prima  fade  case  In- 
troduced large  Toliune  of  competent 
and  convincing  evidence  as  to  nature 
and  operation  of  apparatus  and  pVocesa 
of  patents,  its  failure  to  produce  any 
patent  expert  witness  does  not  prevent 
court  from  rendering  decision,  if  in  its 
discretion  it  feels  sufficient  testimony 
baa  been  adduced.    Id. 

Xil.  HEARING    AND    REHEAR- 
ING 

81.  Dismissal    befora    heaiing^^The 

dismisfiali  except  as  to  one  defendant, 
of  a  suit  for  infringement  against  sev* 
eral  hundred  defendants,  held  within 
the  discretion  of  the  court,  under  equi- 
ty rule  26.  Taggart  v.  Brenmer,  236 
F.  544,  149  C.  C.  A.  596. 

The  dismissal  of  a  bill  for  infringe- 
ment of  a  concededly  valid  patent  on 
motion  based  on  complainants*  answers 
to  interrogatories  propounded  under 
^uity  rule  48  (Comp.  St.  1916,  p. 
2518)  held  error.  Asbestos  Shingle, 
Slate  &  Sheathing  Go.  v.  Asbestos 
Shingle  Co.,  239  F.  539,  152  C.  O.  A. 
417. 

Goart  has  power  to  dismiss  bill  for 
infringement  on  motion,  on  ground  that 
patent  is  void  for  lack  of  invention 
shown  on  its  face.  American  Safety 
Device  Co.  v.  liebel-Binney  Const.  Co., 
243  F.  575,  156  C.  O.  A.  273. 

Leave  to  discontinue  an  infringement 
suit  at  issue  without  prejudice  held 
properly  denied.  Individual  Drinking 
Cup.  Co.  V.  Union  News  Co.  (0.  O.  A.) 
250  F.  625. 

Where,  though  expense  had  been  in- 
curred in  taking  testimony  and  in  oth- 
er ways,  evidence  in  patent  suit  was 
not  dosed,  plaintiffs  still  had  right  to 
dismiss;  but  leave  to  dismiss  would  be 
conditioned  upon  substantial  indemnity 
to  defebdants,  not  only  for  taxable 
costs,  but  for  incidental  expenses,  in- 
dading  counsel  fees  which  would  be 
lost  in  subsequent  litigation.  E.  G. 
Staude  Mfg.  Co.  ▼.  Labomarde  (D.  C.) 
229  F.  1004. 

Motions  to  dismiss  under  equity  rule 
29  (Comp.  St.  1916,  p.  2508)  are  to  be 
encouraged  in  suits  for  infringement  of 
funple  design  patents,  where  a  mere 
inspection  of  the  patent  is  all  that 
would  be  necessary  on  final  hearing. 
Mallinson  v.  Ryan  (D.  C.)  242  F.  951. 

B2.  Hearing— In  generals— In  suit  for 
the  infringement  of  two  patents  in  a 
system  in  which  the  two  patents  work 
together  the  validity  of  each  must  be 
determined  separately  on  its  own  mer- 
its, claims,  and  description  compared 
with  what  went  before  in  tne  same 
field.  Alvey-Ferguson  Co.  v.  Peter 
Schoenhofen  Brewing  Co.  (D.  C.)  245 
F.  762. 

^en,  from  facts  of  which  a  court 
iQQst  take  judicial  notice,  a  claimed  in- 
vention is  not  patentable,  or  when 
want  of  invention  is  apparent  on  the 
face  of  the  patent,  a  bill  for  infringe- 


ment based  thereon  must  be  dismissed* 
Luten  V.  Allen  (D.  C.)  254  F.  687. 

83.  —  Dismissals— A  suit  for  the 
infringement  of  a  patent  will  not  be 
dismissed  because  of  undenied  state- 
ment by  defendant's  counsel  that  na 
infringement  w^s  involved,  etc.;  the 
record  showing  to  the  contrary.  Globe 
Knitting  Works  v.  Segal  (D.  C.)  239  F. 
822. 

A  court  of  equity  will  not  dismiss 
suit  for  infringement  in  which  injunc- 
tion and  accounting  are  asked,  after 
hearing  on  merits,  because  it  does  not 
appear  that  infringement  was  contin- 
ued. Wagner  v.  Mt.  Carmel  Iron 
Works  (D.  C.)  244  F.  818. 

Plaintiff,  in  a  suit  for  infringement 
of  a  patent,  may,  after  the  introduc- 
tion of  evidence  and  before  submission, 
withdraw  his  charge  of  infringement 
as  to  one  daim  of  the  patent  and  pro- 
ceed as  to  another.  Barber  v.  Reo 
Motor  Car  Sales  Co.  (D.  C.)  245  F. 
93& 

85.  — —  Reception  ef  evldenee^— In  a 

suit  for  infringeqient,  where  complain- 
ant might  have  relied  on  a  stipulation 
as  showing  an  infringement  after  no- 
tice to  defendant  of  complainant's  pat- 
ent rights,  held  that  complainant  was 
entitled  to  an  opportunity  to  supply 
such  proof.  American  Caramel  Co.  v. 
White,  234  F.  328,  148  C.  C.  A.  230. 

86.  Rehearing— In  general.— See  note 
186,  under  this  section. 

After  the  decree  in  an  infringement 
suit  has  been  affirmed,  the  appellate 
court  cannot  properly  grant  a  rehear- 
ing to  permit  the  defeated  party  to  ex- 
hibit before  it  structures  not  in  evi- 
dence. Barber  v.  Otis  Motor  Sales 
Co.,  240  F.  723,  153  C.  C.  A.  521,  af- 
firming decree  (D.  C.)  231  F.  755. 

Defendants'  application  to  reopen  a 
suit  for  infringement  of  patent,  after 
decree  was  directed  dismissing  the  bill, 
to  admit  testimony  to  show  an  assign- 
ment of  the  patent,  held  unreasonably 
delayed,  and  therefore  denied.  Turner 
V.  Lauter  Piano  Co.  (D.  C.)  239  F.  560, 
denying  reopening  (D.  C.)  236  F.  252. 

An  infringement  case  will  not  be  re- 
opened a  year  after  an  interlocutory 
decree  for  complainant  has  been  enter- 
ed to  permit  defendant  to  introduce 
other  alleged  anticipating  patents,  no 
reason  being  shown  why  they  were  not 
produced  on  the  hearing.  Corrugated 
Paper  Patents  Co.  v.  Paper  Working 
Mach.  Co.  of  New  York  (D.  C.)  237  F. 
380. 

Application  to  open  decree  in  an  in- 
fringement suit  to  admit  new  evidence 
denied.  American  Sulphite  Pulp  Co.  v. 
Hinckley  Fibre  Co.  (D.  C.)  241  F.  590. 

After  affirmance  of  a  decree  finding 
infringement,  the  trial  court  may, 
where  a  contrary  finding  has  been  made 
in  another  district,  and  on  proper  con- 
ditions request  a  recall  of  the  mandate 
that  a  rehearing  may  be  granted  and 
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XIII.  RELIEF   IN   GENERAL 

91.  Scops  tuid  axtent  of  rallef  In  gsi- 
oral.— Where  certain  claims  are  found 
valid'  and  infringed,  defendant  is  enti- 
tled, under  U.  tj.  Comp.  St.  1916,  | 
9408,  to  an  adjudicotion  as  to  the  re- 
maining claims.  National  Malleable 
CaEtinga  Co.  v.  T.  H.  Symington  Co., 
234  t'.  343.  148  C.  C.  A.  245,  denying 
rehearing  230  F.  821,  145  C.  C.  A.  131. 

In  a  Huit  for  infriDgement  o(  a  pat- 
ent, no  rtlief  for  unfair  competition,  in 
that  defendant  dressed  its  goods  so  iia 
to  palm  them  olT  on  the  public  as  those 
of  complainant,  can  be  granted.  H.  D. 
Smith  &  Co,  ».  Southingtoii  Mfg.  Co. 
(D.  C.)  235  F.  IGO. 

Where  it  has  been  determined  that 
suit  for  infringement  will  not  lie  be- 
cause of  defeudnnt'B  ownership  of  in- 
terest in  patent,  court  Is  without  ju- 
riadictinn  to  grant  other  relief,  unless 
uome  other  ground  of  jurisdiction  ei- 
iftB.  Koenig  v.  Morris  (D.  C.)  243  F. 
619. 

XIV.  PERMANENT     INJUNCTION 

92.  In  aeneralj— Where  defendant, 
after  notice,  sold  devices  infringinK 
complainant's  patent,  a  decree  for  an 
injunction  and  accounting  is  proper. 
Atlna  Floor  Co.  v.  Robbins  Mfg.  Co., 
239  F.  135,  152  C.  C.  A.  ITT. 

94.  Grounds  for  ileniat^%Vhere  b 
patent  )ias  expired  during  the  pendency 
of  a  suit  in  equity  for  its  infringement, 
on  injunction  will  not  be  grstited.  Key- 
stone Type  Foundry  v.  Wynltoop  (D. 
C.)  239  F.  355. 

XV.  PROFITS 

See  I  9464,  note  19,  ante. 
lOO.  Right  to  proflts^Wbere  de- 
fendant, after  notice,  sold  devices  in- 
fringiog  complainant's  patent,  ■  de- 
cree for  an  injunction  and  accounting 
is  proper.  Atlas  Floor  Co.  v.  Robbins 
Mfg.  Co.,  239  F.  135,  152  O.  C.  A. 
ITT. 

103.  Proflts  In  addition  to  damagoSi^- 
Damages  for  infringement  in  addition 
to  defendant's  profits  are  allovred  .in 
equity  only  where  the  iajury  to  com- 
plainant is  plainly  greater  than  the 
aggregate  of  such  profits.  Metallic 
Rubber  Tire  Co.  t,  Hartford  Rubber 
Works  Co.  (D.  O.)  245  P.  800. 

104.  MeasDro  of  prollU  In  general.— 
Determination  of  profits  recoverable 
for  infringement  of  a  design  patent 
considTCd.  Bush  &  Lane  Piano  Co. 
V.  Bpcker  Bros.,  234  F.  79,  148  C.  0. 
A.  95. 

The  measure  of  profits  nmde  by  the 
use  of  an  infringing  article  determined. 
Morgan  Const.  Co.  v.  For ter- Miller 
Eneineering  Co.,  234  F.  324,  148  C.  0. 
A.  226. 

An  infringer,  oD  accounting  for  prof- 
(1972) 


Its  made  from  the  sale  of  infringiag 
machines,  should  not  be  charged  with 
the  agreed  price  of  old  machines  tak- 
en in  exchange,  from  which  it  realieed 
nothing.  Racine  Engine  &  Machinery 
Co.  y.  Confectioners'  Macliinery  &  Mfg. 
Co.,  234  F.  876.  148  C.  C.  A.  4T4. 

In  general,  the  measure  of  liability 
of  the  user  of  an  infringing  device  for 
profits  is  the  saving  or  advantage  de- 
rived by  such  use  over  what  he  could 
have  obtained  by  the  use  of  other  non- 
infringing devices  available  to  him  dur- 
ing the  same  time:  and  selection  of  u 
Btandanl  for  comparison  to  ascertain 
the  profits  of  an  infringing  user  is 
not  to  be  restricted  to  unpatented  de- 
vices, nor  to  such  devices  or  processes 
as  were  a  part  of  the  art  at  the  date  of 
the  patent  infringed.  American  Pneu- 
matic Service  Co.'  v.  Snyder  (D.  C.) 
241  F.  274. 

On  an  accnnnting  for  infringemeDt 
of  a  patent  for  a  non skidding  rubber 
tire  made  so  by  stitching  wire  into 
the  trend,  complainant  held  entitled  to 
recover  all  the  profits  made  by  defend- 
ant from  the  manufacture  and  sole  o( 
tires  so  made.  Metallic  Rubber  Tire 
Co,  V.  Hnrtford  Rubber  Works  Co.  <I>. 
C.)  245  P.  860. 

106.  Entire  proflts,  or  those  attrib- 
utAblo  to  infringement  of  patent.-' 
Where  the  patented  elements  give  the 
entire  value  to  an  infringing  machiae, 
without  which  it  would  not  be  market- 
able, the  complainant  is  entitled  to 
recover  all  the  profits.  Racine  Engine 
&  Machinery  Co.  v.  Confectiofera'  Ma- 
chinery &  Mfg.  Co.,  234  F.  876,  148 
C.  C.  \.  474. 

Profits  made  by  an  infringer  from 
the  sale  of  machioea,  only  one  feature 
of  which  was  covered  by  the  patent, 
held  apportionable  on  an  accounting 
for  the  infringement.  Riverside  Heights 
Orange  Growera'  Ass'n  v.  Stebler,  240 
F.  T03.  153  C.   C.  A.  501. 

Where  ao  infringer  has  so  commin- 
gled patented  and  unpatented  elementa 
in  bis  structure  as  to  make  it  iraposai- 
ble  to  apportion  the  profits  between 
them,  the  patentee  is  entitled  to  the 
entire  profits.  Metallic  Rubber  Tire 
Co.  V.  Hartford  Rubber  Works  Co., 
245  F.  800. 

110.  Expense*  and  ether  ohai^es 
■gainst  prticeada^-An  infringing  cor- 
poration held  not  entitled  to  add  ei- 
cessive  salaries,  paid  to  its  officers, 
who  were  practically  its  only  stock- 
holders, to  the  cost  of  production  of 
the  infringing  article,  on  an  account- 
ing for  profits.  Bush  &  Lane  Piano 
Co.  V.  Becker  Bros.,  234  F.  79,  148  C. 
C.  A.  95. 

A  defendant  which  made  and  sold 
rolling  mill  furnaces  wbieb  infringed 
complainant's  patent  on  an  accounting 
for  profits  is  not  entitled  to  a  deduc- 
tion of  the  cost  of  changes  subapiiuent- 
ly  required  to  satisfy  the  purchaser. 
Morgan    Const.    Oo.    t.    Forter-Millei 
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leering  Co.,  234  F.  824,  148  C.  0. 
!6. 

infringer  held  not  iteprived  of 
ight  to  credit  for  an  iteni  of  e^- 
'    on    accojntiDg    for    proGts    be- 

he  did  not  keep  books  in  which 
s  so  charged.     Decker  v.  Smith, 
r.  ft46,  148  C.  C.  A.  412,  modifj- 
pcree  (D.  C.)  225  F.  776. 
eBtimatirig   the   damages   sustain' 

a  com  plain  ant  from  losa  of  sales 
I  tented  machines,  a  proportionate 

of  hia  overhead  expenses  held 
■rly  deducted  as  port  of  the  cost 
HBOufacture.  Riverside  Heights 
ge  Growers'  Ass'n  v.  Steblet,  240 
B.  153  C.  C.  A.  GOl. 
i^ous  items  claimed  as  deducCiona 
a  infringer  on  an  accounting  for 
:a    considered.      Metallic    Rubber 

Co.  T.  Hartford  Rubber  Works 
[D.  C.)  245  F.  800. 

XVr.  DAIMAGES 
f  t  946i.  notes  17-23.  ante. 
2.  Measura  and  eiemaats  of  dam- 
la  gsnaral,— Where  a  defendant 
deliberately  and  jjersistantlj  in- 
;ed  a  patent,  even  after  its  validity 
eetaMiRhed.  any  doubts  as  to 
not  of  damages  for  which  it  is  lia- 
rill  be  resolved  against  it.  Consoli- 
i  Rnbber  Tire  Co.  v.  Diamond  Rub- 
Co.  of  New  York,  232  F.  475,  146 
'.  A.  469,  affirming  decree  (D.  0.) 
F.  455. 

an  accounting  tor  profiti  and 
ges  for  infringement,  complainant 
entitled  to  recover  as  damages  only 
zcess  of  his  actual  damages  over 
rofits  made  by  defendant.  River- 
apighta  Orange  Growers'  Aas'n  v. 
er,  240  F.  703.  153  O.  C.  A.  501. 
Datentec  cannot  recover  damages 
ale  or  me  of  his  invention  prior 
!  issuance  of  the  patent.  Columbia 
R.  R.  Co.  V,  Chandler,  241  F.  261, 
^  C.  A.  181. 

a  defendant,  in  the  sale  of  In- 
ug  artides,  has  aggravated  the 
sea  by  unfair  competition,  or  by 
sing  complainant's  trade-mark  by 
it  on  the  articles,  any  dameRes 
eaused  may  be  awarded  in  the 
nting.  W,  F.  Burns  Co.  v.  Auto- 
_  Recording  Safe  Co.,  241  F.  472, 
'.  C.  A.  304.  reversing  decrees  Au- 
•c  Recording  Safe  Co.  v.  Bankers 
tering  Safe  Co.  (D.  0.)  224  F. 
Same  v.  W.  F.  Burns  Co.  (D.  C.) 
P.  612,  and  Same  v.  Bums  Co. 
'-t  224  F.  513. 

«r-e  defendant  manufactured  one 
o  infringing  elements  and  shipped 
road,  and  proof  did  not  show  that 
lainant  had  obtained  the  patent 
the  foreign  country,  complainant 
H  entttted  to  royalties  upon  de- 
but's foreign  sales;  it  appearing 
defendant  sold  none  of  the  patented 
ttct  abroad.  B.  F.  Goodrich  Co.  v. 
solidated  Rubber  Tire  Co.  (C.  C. 
-a  F.  017. 
iBiculty  in  determining  the  reason- 


able royalty  in  a  suit  for  patent  in- 
fringement docB  not  alone  bar  the  court 
from  adopting  that  rule,  even  though 
it  widens  the  field  of  investigation,  and 
to  warrant  the  court  in  applying  the 
doctrine  of  reasonable  royalty  to  the 
assessment  of  damages  and  support 
a  finding  that  5  cents  per  pound  was  a 
reasonable  royalty.    Id. 

Damages  for  infringemenf  of  patent 
may  be  measured  by  rpniionnble  royal- 
ly, if  there  ie  no  better  means  of  estab- 
lishing profits  or  damages.  Jones  v. 
Sj'kcs  Metal  Lath  &  Roofing  Co.  (C.  C. 
A.)   254  F.  91. 

The  measure  of  damages  recoverable 
by  a  patentee  from  an  infringer,  ex- 
cept where  increased  by  the  court  un- 
der the  statute,  is  compensation  for  the 
pecuniary  lotis  which  he  has  suCfered 
from  the  Infringe  meat.  De  Le^i  & 
Thropp  Circular  Woven  Tire  Co,  v. 
Empire  Rubber  &  Tire  Co.  (D.  0.)  239 
F.  139. 

A  patentee  U  entitled  to  an  injunc- 
tion to  prevent  further  infrincrmout,  in 
whicji  case  s  court  of  equity  may 
award  damaEPS  to  do  complete  justice. 
Globe  Knitting  Works  v.  Segal  (U.  0.) 
239  P.  322. 

Where  a  patent  has  expired  during 
the  pendency  of  a  suit  in  equity  for 
its  infringement,  an  injuncliiin  will  not 
be  granted,  but  damages  may  he  award- 
ed for  infringement  during  the  time  it 
was  in  force.  Kcj'storie  Type  Foundry 
V.  Wynkoop  (D.  C.)  239  F.  355. 

Though  infringing  articles  were  sold 
for  eiport.  yet,  where  sale  occurred  in 
United  States,  owner  of  patent  which 
was  Infringed  is  entitled  to  reasouable 
royalty  ;  and  in  suit  for  infringcioeiit  of 
ice  cream  freezer,  held  that,  under  evi- 
dence, plaintiff  was  entitled  to  rt'cover 
$2,151.45  as  reasonable  royalties  on 
freezer  sold  for  eiport.  Auto  Vacuum 
Freezer  Co.  v.  William  A.  Seiton  Co. 
(D.  C.)  250  F.  459. 

In  suit  for  patent  infringement,  plain- 
tiff cannot  recover  on  account  of  in- 
creased advertiaing  claimed  to  have  been 
necessitated  by  reason  of  defendant's  In- 
fringement, where  it  increased  plain- 
tiff's business,  unless  there  be  some  fun- 
damental data  on  which  damages  could 
be  computed ;  and  award,  based  on 
computation  of  plaintiff's  overhead 
charges,  which  rentrictcd  amount  paid 
for  advertising  to  normal  amount,  was 
proper.    Id. 

113.  Nominal  damages.— On  an  ac- 
counting for  infringement  of  the  Greg- 
ory patent,  No.  84S,."i01,  for  imitation 
gold  leaf,  claim  2,  complainant  held, 
on  the  evidence,  entitled  to  recover 
nominal  damages  only.  Oriental  Tis- 
sue Co.  V.  Louis  Dejonge  &  Co.  (C.  C. 
A.)  250  F.  627. 

115.  Llcens*  fees  and  amounts  paid 
by  other  infrltigers^In  finding  an  es- 
tablished license  fee  under  a  patent  as 
a  bo.^is  for  computing  damages  for  in- 
fringemeut.  the  law  does  not  require 
that  bU  license  fees  should  have  been 
(1973) 
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for  exactly  tbe  same  amoant  at  all 
times.  Consolidated  Bobber  Tire  Co. 
V.  Diamond  Rubber  Co.  ot  New  York, 
232  b\  47B,  146  C.  C.  A.  46S,  afficminK 
decree  (D.  C.)  226  F.  4B5. 

116.  Right  to  Increaie  damafles 
awantMl.— In  ault  for  patent  infringe- 
ment, where  facta  showed  tbat  defend- 
ant knew  of  eiistence  of  patent,  and 
iQfrinsement  was  deliberate,  and  was 
coupled  with  ojisrepreeentationB  as  to 
defendant's  oWQCrahip  of  a  fundamental 
patent  for  LDfrioKing  devic^e,  damages 
may  be  Increased,  in  discretion  of  court, 
under  tbis  section.  Auto  Vacuum 
Freezer  Co.  v.  William  A.  Sexton  Co. 
(D.  C.)  250  F.  459. 

117,  Apportionment  of  damagM.— 
Where  complainant's  invention  repre- 
sented an  entire  reTiston  of  a  machine 
and  the  creation  of  a  new  derice  in 
which  all  of  the  operative  parts  con- 
tributed to  produce  a  new  result,  tbe 
complainant  may  recover  for  defend-  ' 
ant'a  infriDgement  probts  from  tbe 
entire  machine  without  any  apportion- 
ment: it  being  impossible  for  defendant 
to  prove  what  old  element,  if  any,  con- 
tributed to  tbe  pr,;t)ts.  Oehring  v. 
Fox  Typewriter  Co.  (C,  C.  A.)  251  F. 
584. 

IIS.  Interest.— Despite  modification 
on  appeal  as  to  intcrtst  to  be  allowed, 
plaintiffs  held  entitled  to  interest  on 
profits  from  'date  of  original  decree, 
at  which  time  damages  for  infringement 
were  liquidated.  Western  Glass  Co.  v. 
KchmerM  Wire  Glass  Co.,  236  F.  JU, 
150  C.  C.  A.  76,  modifying  decree  on 
rehearing  226  F.  730,  141  C.  C.  A.  486. 
Where  it  does  not  appear  that  the  in- 
fringement was  wanton  or  deliberate, 
tbe  owner  of  tbe  patent  is  not  enti- 
tled to  interest  on  the  profits  from  the 
date  when  they  were  actually  made, 
but  only  from  tbe  date  ot  the  master's 
report  ascertaining  the  same;  and 
where  at  the  time  of  defendant's  in- 
fringement tbe  validity  of  Che  patent 
was  in  serious  controversy  and  a  Dis- 
trict Court  had  held  it  invalid,  the  in- 
fringement cannot  be  deemed  wanton 
and  deliberate  so  as  to  justify  tbe  al- 
lowance of  interest  on  profits  from  the 
date  when  they  were  made.  Oehring  v. 
Fox  Typewriting  Co,  (C.  C.  A.)  251  F. 
584. 

In  an  infringement  suit,  where  profits 
are  awarded,  interest  is  not  allowed  un- 
til tbe  amount  has  been  judicially  de- 
termined; but  interest  is  allowed  from 
the  date  when  the  infringer  would  have 
paid  royalty,  if  licensed,  where  the  dam- 
ages are  measured  by  established  roy- 
alty, and  that  rule  ia  applicable  to 
cases  where  damages  are  based  on 
reasonable  royalty;  but  where  damages 
were  based  on  reasonable  royalty  for 
period  of  ten  years,  intereat  is  allow- 
able only  from  the  end  of  the  period, 
tor  it  would  be  impossible  to   deter- 
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mine  apon  what  autn  tbe  infringer 
should  have  paid  interest  dnrins  anj 
one  year.  B.  F.  Goodrich  Co.  t.  Con- 
aoUdated  Bubber  Tire  Co.  (C,  C.  A.) 
251  V.  «17. 

In  Buit  for  infringomcDt.  where  there 
was  a  recovery  of  damages,  interest 
will  run  on  amount  awarded  by  master 
from  date  of  hia  report,  but  interest  on 
remainder  of  damages,  increased  by 
court  under  this  section,  will  run  only 
from  date  of  filing  of  decree.  Anta 
Vacuum  Freeser  Co.  v.  William  A. 
Sexton  Co.  <D.  C.)  250  F.  459. 

119.  Expenses,  etc— Defendant  held 
entitled  to  allowances  for  taxes  and  in- 
surance when  properly  apportioned  to 
that  device;  but  where  defendant's  ex- 
penses for  salesmen  were  abnormal  and 
where  incurred  in  an  effort  to  build  up 
good  will  for  tbe  infringing  article,  the 
patent  being  about  to  expire,  defend- 
ant is  not  entitled  to  a  full  allowance 
for  expense  of  salesmen  but  only  to  an 
equitable  percentage.  Oehring  v.  Fox 
Typewriter  Co.  (C.  O.  A.)  201  F.  584. 

When  tbe  amount  ot  capital  used  by 
an  infringer  for  the  manufacture  of  In- 
fringing devices  is  ascertained,  interest 
is  a  proper  credit  to  be  allowed  in  com- 
puting tbe  recovery  by  the  owner  of 
the  patent;  and,  though  defendant  used 
an  old  plant  and  facilities  which  bad 
theretofore  been  devoted  to  other  busi- 
ness for  tbe  manufscture  of  the  infring- 
ing device,  s  credit  for  interest  on  the 
capital  Invested  cannot  be  denied  be- 
cause the  plant  was  not  constructed  for 
the  manufacture  of  the   infringing  de- 

XVII.  INTERLOCUTORY      DECREE 
AND  REFERENCE   FOR  AC- 
COUNTING 
120.  Inteiiooulory        decrM.— Where 
bill    to    enjoin    infringement   of   patent 
was  upheld,  and  patentee  issued  circular 
letter  to  trade  in  good   faith,  such  is- 
suance wilt  not  be  enjoined,  where  let- 
ter    expressed     conclusions    of    court. 
though  it  was  not  wholly  accurate,  and 
was    rather    strongly    expressed.      Na- 
tional  Metal    Molding   Co.    v.    Tubular 
Woven  Fabric  Co.,  236  P.  745.  150  C. 
C.  A.  77. 

In  connection  with  an  accounting  un- 
der an  interlocutory  decree  in  an  in- 
fringement suit,  the  court  held  to  have 
discretionary  power  to  consider  and  ad- 
judicate upon  a  modified  structure  |irc- 
Bvnted  by  defendant.  Kalamazoo 
Jjoose-Leaf  Binder  Co.  v.  Proudfit 
Loose-Leaf  Co.,  243  F.  885,  156  C.  C. 
A.  407. 

Pro  forma  interlocutory  decrees  by 
trial  court  In  patent  cases  are  not  fa- 
vored. Firestone  Tire  &  Rubber  Co. 
V.  Seiberling,  245  F.  937,  158  C.  C.  A. 
225. 

Plaintiff  in  patent  infringement  sail 
held  entitled  to  notify  defendant's  cua- 
tomera   of  decree,   warn  them   againat 
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buying  or  rending  defendant's  article, 
and  of  intention  to  sne  for  damages,  and 
to  propose  terms  of  compromise;  but 
plaintiff  will  be  prohibited  from  making 
representations  to  defendant's  custom- 
ers regarding  interlocutory  decree, 
without  stating  the  limits  and  effect  of 
the  decree,  and  court  has  authority  on 
motion  to  control  the  use  of  the  decree. 
Rollman  Mfg.  Co.  v.  Universal  Hard- 
ware Works  (D.  C.)  229  F.  579. 

On  vacation  of  interlocutory  decree 
and  order  of  affirmance  with  consent 
of  Circuit  Court  of  Appeals,  after  af- 
firmance, giving  of  bond  to  stay  issue 
of  injunction,  which  has  not  been  grant- 
ed held  not  to  be  made  a  condition  of  the 
vacation.  Barber  v.  Otis  Motor  Sales 
Co.  (D.  0.)  247  P.  553. 

121.  Reference     for     accounting— in 

general.— See  notes  under  §  1536,  Equi- 
ty Practice,  note  273. 

Equity  has  power  to  restrain  the  com- 
plainant in  an  infringement  suit  from 
making  unfair  use  of  information  ob- 
tained from  defendant's  books,  produc- 
ed by  order  of  the  court  on  an  account- 
ing. Rollman  Mfg.  Co.  v.  Universal 
Hardware  Works,  238  F.  568,  151  C.  C. 
A.  504. 

On  a  reference  for  an  accounting  in 
an  infringement  suit  the  master  is  lim- 
ited to  a  determination  of  the  extent  of 
the  infringement  and  the  particular  in- 
fringing devices  made  or  used  by  de- 
fendant. Metallic  Rubber  Tire  Co.  v. 
Hartford  Rubber  Works  Co.  (D.  C.) 
245  F.  860. 

Wh«re,  as  condition  of  vacating  inter- 
locutory decree  for  injunction  and  ac- 
counting with  permission  of  Circuit 
Court  of  Appeals  after  affirmance,  de- 
fendant was  required  to  pay  expenses  of 
accounting,  held,  that  it  would  not  also 
be  made  a  condition  that  evidence  on 
the  accounting  might  be  received  on  any 
new  accounting.  Barber  v.  Otis  Motor 
Sales  Co.  (D.  C.)  247  F.  553. 

122. Proceedings  In   accounting. 

-A  master,  to  whom  a  patent  infringe- 
ment suit  was  referred,  had  ample 
power,  which  he  should  not  hesitate 
to  use,  to  speed  the  cause  and  pre- 
sent unreasonable  delay.  Rollnmn 
Mfg.  Co.  V.  Universal  Hardware  Works 
(D.  C.)  229  F.  579. 

Proceedings  on  accounting  for  in- 
fringement considered  with  respect  to 
the  statement  required  from  defend- 
ant and  his  examination.  Corrugated 
Paper  Patents  Co.  v.  Paper  Workiog 
Mach.  Co.  of  New  York  (D.  C.)  237 
P.  380. 

124.  —  Reception  of  evldence.T-On 

a  new  hearing  before  a  master  to  state 
an  a(^ount  of  profits  made  by  an  in- 
fringer, defendant  held  not  estopped 
to  show  mistakes  in  its  report  of  sales 
received  in  evidence  on  the  former 
hearing.  Westinghouse  Electric  & 
Mfg.  Co.  ▼.  Wagner  Electric  Mfg.  Co., 


283  F.  762.  147  0.  0.  A.  518,  revers- 
ing decree  (D.  C.)  218  F.  641. 

126.  — —  Report    and   flndings^— See 

note  under  §  1536»  Equity  Rule  51. 

On  setting  aside  the  report  of  a  mas- 
ter on  an  accounting  for  profits  against 
an  infringer,  for  failure  to  consider 
evidence  offered,  the  proper  practice 
held  to  be  to  recommit  the  case  for 
further  hearing.  Westinghouse  Elec- 
tric &  Mfg.  Co.  V.  Wagner  Electric 
Mfg.  Co.,  233  F.  752,  147  C.  C.  A.  518, 
reversing  decree  (D.  C.)  218  F.  641. 

Where  a  suit  for  the  infringement  of 
a  patent  was  referred  and  the  master 
worked  out  a  difficult  apportionment, 
any  error  as  to  details  should  be  point- 
ed out  in  the  exceptions  to  his  report 
and  in  the  assignments  of  error  to  de- 
cree, and  if  not  so  pointed  out  cannot 
be  considered  by  reviewing  court.  Oeh- 
ring  V.  Fox  Typewriter  Co.  (C.  C.  A.) 
251  F.  584. 

Under  equity  rule  51  (Comp.  St.  1916, 
p.  2518),  held,  that  master's  report  in 
patent  infringement  suit  should  not 
contain  unnecessary  statement,  argu- 
ment, and  debate  regarding  objections 
to  evidence.  Rollman  Mfg.  Co.  v.  Uni- 
versal Hardware  Works  (D.  C.)  229  F. 
579. 

The  4naster's  report  on  accounting 
for  infringement  of  the  Joy  patents, 
No.  780,664  and  No.  786,294,  for  print- 
ing telegraph  receiver,  reviewed  and 
apportionment  of  profits  determined. 
Page  Mach.  Co.  v.  Dow,  Jones  &  Co. 
(D.  C.)  238  F.  369. 

The  District  Court,  on  exceptions  to 
the  report  of  a  master  finding  the 
profits  made  by  an  infringer,  is  not 
bound  by  the  rule  that  such  findings 
have  the  weight  of  the  special  verdict 
,of  a  jury,  regardless  of  the  substantial 
equities  of  the  case.  Westinghouse 
Electric  &  Mfg.  Co.  v.  Wagner  Electric 
Mfg.  Co.  (D.  C.)  248  F.  508. 

XVIil.  FINAL    AND    SUPPLEMEN- 
TAL  DECREES 

127.  In  generald— In  a  decree  for  de- 
fendant, in  an  infringement  suit,  on 
the  ground  of  invalidity  of  the  patent, 
the  court  will  not  include  findings  on 
issues  determined  in  favor  of  com- 
plainant, which  would  not  be  review- 
able by  the  appellate  court.  Linde  Air 
Products  Co.  V.  Morse  Dry  Dock  & 
Repair  Co.  (D.  C.)  239  F.  909. 

129.  Operation  and  effects— See  notes 
152-155,  and  158,   under   this   section. 

1301/2-    Supplemental      Injunction.— 

Supplemental  injunctive  relief,  after  de- 
cree adjudging  infringement,  like  pre- 
liminary relief,  is  a  matter  of  grace 
and  discretion;  and  if  asserted  new  in- 
fringement does  not  plainly  render  new 
action  and  another  trial  an  expen- 
sive futility,  supplementary  injunction 
should  not  issue.  Charles  Green  Co. 
V.  Henry  P.  Adams  Co.,  247  F.  485, 
159  O.  C.  A.  539. 
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XIX.  APPEAL 

131.  In  B'OBnU'— A  decree  granting 
an  injunction  ae  to  one  patent  eued 
on  And  diamlBaiiig  the  bill  as  to  another 
ie  not  final  as  to  the  latter,  and  com- 
plainant can  appeal  onlj'  within  30  daja 
under  Judicial  Code,  i  129,  as  from  an 
interlacatorj  decree  refusing  to  grunt 
an  injunction,  Btromberg  Motor  De- 
vices Co.  V.  Arnaon,  239  F.  8S1,  153 
C.   C.   A.   19. 

Tbe  giving  of  a  supersedeas  bond  by 
a  manufacturer  on  appeal  from  an  in- 
ter! ocutary  decree  enjoining  infringe- 
ment held  not  to  affect  the  right  oC 
complainant  to  bring  suits  againat  de- 
fendant's cuBtomers  pending  the  ap- 
peal. Wagner  v.  Meccano,  Limited  (C. 
C.  A.)  238  F.  901. 

Where  tbe  trial  court,  after  finding 
complainant's  patent  valid  and  infring- 
ed, suspended  issuance  of  injunction 
pending  appeal,  on  defendanta'  filing 
bond  to  cover  profits,  etc.,  held,  that 
defendants  were  authorized  to  continue 
their  business  In  tbe  infringing  ar- 
ticle, and  complainant  will  be  restrain- 
ed from  sending  circulars  to  tbeir  cus- 
tomera  warning  against  purchasing  de- 
fendants' goods,  particularly  where 
onl;  part  of  their  business  was  in  the 
infringing  article.  Freeman-Sweet  Co. 
V.  Luminous  Unit  Co.  (C.  C.  A.)  253  F. 
958. 

132.  DmHsIods  reviawabla.— Where 
defendant  did  not  appeal  from  that 
portion  of  decree  adjudging  patent 
valid,  matter  cannot  be  reviewed  on 
complainant's  appeal  from  finding  that 

.  there  was  no  infringement.  Thacher 
v.  Transit  Const.  Co.,  234  F.  040.  148 
C.  C.  A.  406,  affirming  judgment  (D. 
C.)  22S  F.  900. 

On  appeal  from  an  interlocutory  or-, 
der  granting  an  injunction  against  In- 
fringement of  a  patent,  the  Circuit 
Court  of  Appeals  cannot  consider  ques- 
tions of  accounting,  which  can  only  be 
reviewed  on  appeal  from  the  iiual  de- 
cree. Iicderer  v.  Garage  lOqnipment 
Mfg.  Co.,  235  F.  527.  149  C.  C.  A.  73. 

133.  Pravlous  adjud  I  cations, —Claim 
that  a  final  judgment  of  Court  of  Ap- 
peals In  a  patent  infringement  suit  is 
res  judicata  in  a  pending  viuit  in  an- 
other such  court  held  presented  in  time 
by  a  motion  filed  the  first  day  of  the 
neit  ensuing  term,  praying  the  latter 
court  to  affirm  on  such  ground.  Hart 
Steel  Co.  y.  Railroad  Supply  Co.,  37 
S.  Ct.  506,  244  U.  B.  294.  61  L.  Ed. 
1148,  reversing  decree  Railroad  Supply 
Co.  V.  Hart  Steel  Co.,  2:22  F.  261,  138 
C.  C.  A.  23. 

135.  Scopa  aad  extant  of  ravlaw^- 
Finding  of  District  Court  that  defend- 
ant in  a  patent  Infringement  suit  had 
not  abown  prior  production,  depending 
on  conflicting  evidence,  will  not  be  dis- 
turbed. Adamson  v.  Gilliland,  37  8.  Ct. 
168,  242  U.  S.  350,  61  L.  Ed.  356,  re- 
versing decree  Gilliland  v.  Adamson, 
227  F.  93.  141  0.  0.  A.  641. 
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As  trial  court  sees  tbe  witnesaes,  iti 

finding  in  suit  tor  infringement  of  pat 
ent  that  do  notice  was  given  defend 
aut  of  existence  of  patent,  will,  tbougl 
evidence  was  conflicting,  be  deferred  t< 
on  appeal.  Gibson  v.  American  Graph 
ophone  Co.,  234  F.  633,  148  C.   C.  A 

Where  defendant,  after  submission  ol 
appeal  from  interlocutory  decree  ir 
suit  for  infringement  of  patent,  set 
up  recent  discovery  of  important  pat- 
ent, held,  that  such  patent  could  not 
be  brought  into  case,  save  on  stipu 
lation,  except  by  dismissal  of  appeul. 
and  remand  of  case  to  be  reopened  for 
additional  proofs.  Firestone  Tire  & 
Rubber  Co.  v.   Seiberling,  245  F.  937, 

158  C.  C.  A.  225. 

The  finding  of  a  District  Court  in  fa- 
vor of  the  validity  of  a  patent  will  not 
be  reversed,  where  it  depends  on  con- 
flicting evidence  or  the  credibility  ol 
witnesses.  Central  California  Can- 
neries Co.  v.  Dunkley  Co.,  247  F.  790. 

159  C.  C.  A.  648,  certiorari  denied  38 
S.  Ct  134,  245  U.  8.  668,  62  L.  Ed. 
539. 

Where  one  item  ot  penalty  imposed 
(or  violating  injunction  against  in- 
fringement was  based  on  evidence  not 
before  the  appellate  court,  it  will  be 
assumed  that  such  evidence  was  suffi- 
cient to  warrant  it.  McKee  Glass  Co. 
V.   H.   C-   Fry   Glass  Co.,   248  F.   125. 

160  C.  C.  A.  265. 

Tbe  refusal  of  a  trial  court  to  in- 
crease the  damages  awarded  against 
an  infringer  on  nn  accounting  held  so 
far  within  its  discretion  that,  on  the 
facts  shown,  it  would  not  be  disturb- 
ed by  llie  appellate  court.  Clark  v. 
Schieble  Toy  &  Novelty  Co,,  248  F. 
276,  160  C,  C.  A.  354. 

A  dty,  against  which  a  decree  for 
infringement  wss  rendered,  held  not 
entitled  to  raise  the  objection  of  want 
of  formal  notice  of  hearing  before  the 
master  for  the  first  time  in  the  ap- 
pellate court.  Reliance  Const.  Co.  v. 
Haasam  Paving  Co.,  248  W.  701,  160 
C.  C.  A,  601, 

Wlicre  trial  court,  in  an  infringement 
suit,  has  had  advantage  of  examining 
alleged  infringing  article,  appellate 
court,  without  such  advantage,  will  not 
disturb  conclusion  reached,  unless 
clearly  against  weight  of  evidence.  Di- 
amond Patent  Go.  v.  Webster  Bros., 
249  F.  155,  161  C.  C.  A.  207. 

On  appeal  from  interlocutbry  injunc- 
tion in  patent  case,  appellate  court  will 
go  no  further  than  to  ascertain  wheth- 
er court  below  abused  its  discretion; 
therefore,  where  it  was  not  disputed 
that  there  was  infringement  by  de- 
fendant, question  of  extent  of  infringe- 
ment will  not  be  reviewed.  Wonder 
Mfg.  Co.  V.  Block,  249  F.  74S,  161  C. 
C.  A.  G5S. 

Decree  in  infringement  suit,  in  so 
far  as  based  on  conflicting  evidence, 
will  not  be  disturbed  on  appeal.  Blett- 
ner  v.  Gill  (0.  C.  A.)  251  F,  8L 
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Where  plaintiff,  suing  for  infringe- 
ment of  his  patent,  did  not  at  trial 
object  to  evidence  as  to  patent's  in- 
validity on  ground  that  notice  was  not 
served  in  accordance  with  Rev.  St.  § 
4920  (Comp.  St.  1916,  §  9466),  he 
must  be  held  to  have  waived  lack  of 
notice.  Campbell  v.  Skinner  (D.  C.) 
236  F.  359. 

136.  Determination  and  disposition  of 
the  cause.— See  note  86,  under  this  sec- 
tion. 

Where  lower  court  failed,  in  suit  for 
infringement   of   patent,   to    determine 
whether  defendant's  infringement  was 
incidental  or  per  se,  on  theory  that,  as 
he    was     manufacturing     for     United 
States,  he  was  not  liable,  case  should 
be  reversed  and  remanded  by  Supreme 
Court,  for  finding  on  that  issue;    de- 
fendant being  liable  if  infringement  was 
per  se,  though  not  if  it  was  incidental. 
Marconi    Wireless    Telegraph    Co.    of 
America  v.  Simon,  38  S.  Ct.  275,  246 
U.  S.  46,  62  L.  Ed.  568,  reversing  de- 
cree 231  F.   1021,  145  C.  C.  A.  656, 
which  affirmed  (D.  C.)  227  F.  906. 

Remand  of  an  infringement  suit  on 
reversal,  with  directions  for  a  new 
bearing  before  a  master  on  the  ques- 
tion of  profits,  held  to  open  the  case 
for  a  full  new  hearing  under  the  orig- 
inal reference.  Westinghouse  Electric 
&  ^fg.  Co.  V.  Wagner  Electric  Mfg. 
Co.,  233  F.  752,  147  C.  C.  A.  518,  re- 
versing decree  (D.  C.)  218  F.  646. 

General  affirmance   of  an  interlocu- 
tory decree  sustaining  a  patent,  finding 
•^ringement,  and  awarding  an  injunc- 
tion, leaves  so  much  of  the  decree  as 
'elates  to  the  accounting  interlocutory, 
«nd  subject  to  modification  by  the  Dis- 
^<Jt  Court  until  final  decree.    Racine 
Engine    &  Machinery    Co.   v.    Confec- 
Joners'  Machinery  &  Mfg.  Co.,  234  F. 
0*^.  148  C.  i\  A.  474. 
^   Circuit    Court   of   Appeals,    even 
"5*p  the  term  at  which  it  has  deter- 
^«d  an  appeal  from  an  interlocutory 
"^ree  in 'an  infringement  suit,  on  re- 
Wst  of  the  District  Court,  may  per- 
^^t  such  court  to  open  the  decree  and 
^e  further    testimony.    Sundh    Elec- 
tric Co.  V.  Cutler-Hammer  Mfg.   Co., 
244  F.  163,  156  C  C.  A.  501,  rcvers- 
JDg  decree   Same   v.   General   Electric 
Co.   (D.   C.)    235   F.    708.    Certiorari 
denied  Same   v.   Cutler-Hammer  Mfg. 
Co.,  38  S.  Ct.  61,  245  U.  S.  661,  62 
li.  Ed.  536. 

Where,  after  perfection  of  an  appeal 
in  a  patent  case,  defendant  discovered 
new  evidence,  held,  that  a  motion  to 
reopen  the  cases  should  by  appellate 
court  be  directed  to  District  Court  for 
consideration,  so  that  if  it  should  find 
the  case  should  be  reopened  it  might 
i^PPly  for  dismissal  of  appeal  and  re- 
mand of  record.  Wagner  v.  Meccano, 
Limited.  235  F.  890,  149  C.  C.  A.  202, 
aathorizing  reopenment  in  District 
Court  (D.  C.)  Meccano  v.  Wagner,  234 
F.  912. 

Where  Circuit  Court  of  Appeals,  on 
•ccount  of  defendant's  recent  discovery 


of  pertinent  patent,  dismissed  appeal 
from  interlocutory  decree  for  complain- 
ant, in  suit  for  infringement  of  patent, 
held,  that  directions  that  case  should 
be  reopened,  etc.,  was  not  in  excess  of 
its  power.  Firestone  Tire  &  Rubber 
Co.  V.  Seiberling,  245  F.  937,  158  C. 
C.  A.  225. 

XX.  COSTS 

137.  in  general.— In  a  suit  for  in- 
fringement of  a  patent,  where  com- 
plainant was  entitled  to  an  injunction 
at  the  time  of  the  filing  of  the  bill, 
and  such  relief  was  denied  only  be- 
cause of  the  expiration  of  the  patent, 
penden*te'  lite,  complainant  is  entitled  to 
costs  regardless  of  its  right  to  recov- 
er damages  for  infringement.  Ameri- 
can Caramel  Co.  v.  White,  234  F.  328, 
148  C.  C.  A.  230. 

There  is  no  fixed  rule  governing  the 
allowance  of  costs  made  on  an  ac- 
counting for  infringement,  but  each 
case  must  be  disposed  of  on  its  own 
merits,  and  the  matter  rests  in  the 
discretion  of  the  court.  Individual 
Drinking  Cup  Co.  v.  Public  Service  Cup 
Co.  (C.  C.  A.)  250  F.  620. 

138.  Costs  on  dismissal.— Complain- 
ant in  an  infringement  suit  against  a 
user,  commenced  pending  a  suit  against 
the  manufacturer  of  the  infringing  ma- 
chines, in  which  he  subsequently  recov- 
ered full  damages  for  the  sales  made, 
held  not  entitled  to  costs  on  his  dis- 
missal of  the  suit  against  the  customer. 
Pomona  Fruit  Growers'  Exch.  v.  Steb- 
ler,  241  F.  123,  154  C.  C.  A.  123. 

Taxing  costs  of  infringement  suit  to 
defendant  on  its  dismissal  held  with- 
in discretion  of  court  on  facts  shown. 
Parker  v.  Stebler,  241  F.  589,  154  C. 
C.  A.  365. 

Where  a  patent  infringement  suit 
was  dismissed  for  want  of  jurisdiction, 
no  costs  could  be  taxed.  United  States 
Envelope  Co.  v.  Transo  Paper  Co.  (D. 
C.)  229  F.  576. 

140.  Items  of  oosts.— Under  Rev.  St. 
§  983  (Comp.  St.  1916,  §  1624),  cost 
of  printing  record  in  patent  infringe- 
ment suit,  as  required  by  District 
Court  rule  11,  held  taxable;  but  charges 
for  transcribing  five  copies  of  deposi- 
tions were  not  taxable.  Christen  sen  v. 
General  Electric  Co.  (D.  C.)  248  F. 
284. 

While  the  circuit  court  is  powerless 
to  allow  attorney's  fees  as  part  of  the 
costs  in  patent  litigation,  said  costs 
wore  included  in  the  express  and  inde- 
pendent agreement  between  the  parties 
to  hold  harmless  from  suits  for  infringe- 
ment of  patent,  and  said  agreement 
contemplated  the  whole  course  of  legal 
procedure  from  beginning  to  end. 
Winchester  Repeating  Arms  Co.  v. 
U.  S.,  51  Ct.  CI.  118. 

XXI.  VIOLATiON   OF   INJUNCTION 

142.  in  general.— Mere  violation  of 
an  injunction  against  infringement  of  a 
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patent,  through  a  mismterpretation  of 
the  order  in  good  faith,  is  a  civil,  but 
not  a  criminal,  contempt.  Proudfit 
Loose  Leaf  Go.  t.  Kalamazoo  Loose 
Leaf  Binder  Co.,  230  F.  120,  144  G.  G. 
A.  418. 

143.  Acts    constituting    violation.— A 

defendant  cannot  avoid  the  consequenc- 
es of  violating  an  injunction  against  in- 
fringement by  doing  so  through  the 
agency  of.  a  corporation  organized  by 
him.  Frank  F.  Smith  Metal  Window 
Hardware  Co.  v.  Yates,  244  F.  793,  157 
C.  C.  A.  241. 

145.  —p.  Advice   of  counsel.— Advice 

of  counsel  and  good-faith  conduct  do 
not  relieve  from  liability  for  a  civil  con- 
tempt, although  they  may  affect  the 
extent  of  the  penalty;  but  the  mere 
violation  of  an  injunction  against  in- 
fringement of  a  patent,  in  the  belief 
in  good  faith  that  the  order  is  being 
properly  interpreted,  and  without  any 
intention  to  disobey  it,  is  not  a  crim- 
inal contempt,  eveil  though  actuated  by 
a  desire  to  find  a  lawful  means  of 
avoiding  Infringement.  Proudfit  Loose 
Leaf  Co.  v.  Kalamazoo  Loose  Leaf 
Binder  Co.  (C.  G.  A.)  230  F.  120. 

An  order  restraining  defendants 
from  selling  a  No.  6  filter  held  not 
shown  to  be  violated  by  evidence  that 
defendants  in  good  faith,  under  legal 
advice,  sold  somewhat  similar  filters 
made  under  a  later  patent  than  that 
of  the  No.  6.  Seed  Filter  &  Mfg.  Go. 
V.  Stocking  (Sup.)  158  N.  Y.  S.  687, 
172  App.  Div.  728. 

147.  Proceedings  to  punisli  for  vio- 
lation—in general.- A  proceeding  for 
civil  contempt,  begun  and  prosecuted 
by  a  litigant  to  preserve  an  Individual 
property  right,  should  not,  in  disre- 
gard of  his  interest,  be  turned  by  the 
court  at  the  end  into  a  criminal  prose- 
cution, merely  to  speed  a  hearing  in 
an  appellate  court.  Turner  v.  U.  S., 
238  F.  194,  151  G.  G.  A.  270. 

Where  violation  of  an  injunction 
against  infringement  by  a  new  struc- 
ture made  by  defendant  is  charged,  it 
is  within  the  discretion  of  the  court  to 
require  the  matter  to  be  presented 
by  a  supplemental  bill.  National  Metal 
Molding  Co.  v.  Tubular  Woven  Fabric 
Co.,  239  F.  907,  153  O.  G.  A.  35. 

Where  the  modification  of  a  machine, 
after  a  decree  and  injunction  against 
the  original  machine  as  an  infringe- 
ment, is  merely  colorable,  the  matter 
may  be  dealt  with  in  a  proceeding  for 
contempt.  Frank  F.  Smith  Metal  Win- 
dow Hardware  Co.  v.  Yates,  244  F.  793, 
157  C.  C.  A.  241. 

Modification  of  enjoined  device  will 
not  be  dealt  with  on  motion  to  punish 
for  contempt,  unless  change  is  merely 
colorable  equivalent  Charles  Green 
Co.  V.  Henry  P.  Adams  Co.,  247  F.  485, 
159  G.  G.  A.  539. 

In  cases  of  colorable  evasion  of  de- 
cree enjoining  infringement  of  patent, 
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court  has  discretion  either  to  proceed 
by  supplementary  bill  or  proceed 
directly  on  petition  in  contempt  to  pun- 
ish infringer;  but  when  substantial  dif- 
ference exists  between  an  article  the 
manufacture  of  which  was  enjoined,  in- 
fringing patent,  and  an  article  manu- 
facture of  which  is  claimed  to  be  con- 
temptuous, the  court  will  not  try  a  new 
patent  case  in  the  contempt  proceeding, 
but  will  remit  plaintiff  to  a  new  action, 
or  application  for  supplementary  injunc- 
tion, and  .no  steps  will  be  taken  to 
punish  on  the  criminal  side  of  the  court, 
except  on  interposition  of  the  United 
States  attorney,  but  the  District 
Court  will  ascertain  the  damages,  loss 
bf  profits,  etc.  Gordon  v.  Turco-Hal- 
vah  Go.  (D.  O.)  233  F.  430. 

149.  _  issues  and  defenses.^It  is 
improper  to  raise  question  whether 
new  device  made  by  defendant  is  in- 
fringement of  patent  by  contempt  pro- 
ceedings for  violation  of  injunction. 
Individual  Drinking  Gup  Co.  v.  Public 
Service  Cup  Co.  (D.  C.)  234  F.  653. 
decree  affirmed  on  rehearing  237  F. 
400. 

150.  .— .  Evidence^— The  existence  of 
a  subsequent  patent  on  an  article,  said 
to  be  produced  in  contempt  of  a  final 
decree  in  an  infringement  suit,  is  most 
material,  for  it  is  presumed  that  a 
subsequent  patent  cannot  in  any  way 
violate  any  earlier  patent.  Gordon  v. 
Turco-Halvah  Co.  (D.  G.)  233  F.  430. 

151.  _-  Punishment  and  costs^-A 
judgment  imposing  fines  for  contempt 
and  awarding  one-half  to  complainant 
affirmed  as  to  such  half,  but  reversed  as 
to  the  remainder,  where  the  findings 
did  not  warrant  a  conviction  for  crim- 
inal contempt.  Proudfit  Loose  Leaf 
Go.  V.  Kalamazoo  Loose  Leaf  Binder 
Co.,  230  F.  120,  144  G.  G.  A.  418. 

XXII.  OPERATION     AND     EFFECT 
OF    DECISION    • 

152.  In  general-— See  B.  F.  Goodrich 
Co.  V.  Consolidated  Rubber  Tire  Co. 
(C.  G.  A.)  251  F.  617;  notes  43  and  45, 
under  this  section. 

The  question  in  issue  in  an  infringe- 
ment suit  held  res  judicata  as  between 
the  parties,  both  of  whom  openly  par- 
ticipated in  and  contributed  to  the  ex- 
pense of  a  prior  suit  involving  the 
same  issue,  which  was  there  deter- 
mined. Gilchrist  Co.  v.  Brie  Specialty 
Co.,  231  F.  659,  145  G.  G.  A.  545. 

A  purchaser  of  aii  infringing  business 
pendente  lite  after  entry  of  an  inter- 
locutory decree  granting  an  injunction 
is  bound  by  the  injunction  and  by  the 
findings  of  validity  and  infringement 
on  which  the  decree  is  based.  Young 
V.  Herman,  232  F.  361,  146  O.  O.  Au 

409. 

A  purchaser  of  an  infringing  busi- 
ness pendente  lite,  who  ctHitinues  the 
same,  is  not  bound  by  findings  as  to 
profits  made  by  his  predecessor,   but 
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is  entitled  to  be  heard  on  the  question 
of  profits  made  by  himself,    id. 

Where  complainant's  bill,  filed  in 
Btate  court,  which  presented  same  is- 
sues as  that  filed  in  federal  court,  was 
dismissed,  decree  of  dissussal  is  con- 
d&siTe  adjudication,  precluding  com- 
plainant from  maintaining  bill  in  fed- 
eral court.  Louisville  &  N.  R.  Go.  ▼. 
Western  Union  Telegraph  Co.,  233  F. 
82, 147  C.  C.  A.  152. 

Judgment  in  patent  infringement  suit 
held  conclusive  on  party  conducting 
the  defense,  though  it  concealed  such 
fact  and  did  not  know  compLiinant  was 
aware  thereof.  Elliott  Co.  v.  Roto  Co., 
242  F.  941,  155  C.  O.  A.  529. 

If  the  same  court  in  successive  suits 
has  given  a  different  construction  to 
a  patent  claim,  the  last  must  control 
on  a  pending  accounting  under  the  de- 
cree in  a  prior  suit  Oriental  Tissue 
Co.  V.  Louis  Dejonge  &  Co.  (O.  C.  A.) 
250  F.  627. 

153.  Recovery  by  patentee  as  vest- 
ing light  to  use  of  patent  in  Infringer. 

—The  recovery  by  a  patentee  of  full 
compensation  for  the  making  and  sell- 
ing of  infringing  articles  does  not  en- 
title a  purchaser  to  continue  the  use 
of  the  infringing  article  thereafter.  De 
Laaki  &  Thropp  Circular  Woven  Tire 
Cn.  V.  Empire  Rubber  &  Tire  Co.  CO. 
C.)  239  F.  139. 

154.  Decision  as  to  validity  of  pat- 

Mt^— Whers  patentee  has  secured  a  de- 
cree from  one  court  sustaining  his  pat- 
ent on  a  particular  theory  advanced 
by  him,  he  cannot  in  another  suit,  in 
which  the  evidence  disclosed  anticipa- 
tion on  that  theory,  abandon  it,  and 
soccessfully  contend  for  an  inconsistent 
theory.  Kintner  v.  Atlantic  Commu- 
nication Co.,  240  F.  716.  153  C.  C.  A. 
514,  affirming  decree  (D.  C.)  230  F. 
829. 

In  a  suit  for  infringement  of  a  pat- 
ent, the  District  Court  will  follow  a 
decision  of  the  Circuit  Cou^t  of  Ap- 
peals upholding  its  validity,  where  the 
defendant  offered  no  new  evidence,  and 
there  was  no  proof  as  to  the  validity 
of  the  patent,  except  that  appearing  in 
affidavits.  Grinnell  Washing  Mach.  Co. 
V.  Clarinda  Lawn  Mower  Co.  (D.  C.) 
237  F.  98. 

Regardless  of  prior  decisions  on 
qnestion  of  anticipation,  court  must 
^ve  force  and  effect  to  the  evidence 
in  the  pending  case,  and  cannot  resort 
to  expert  testimony  in  prior  action. 
Safety  Car  Heating  &  Lighting  Co.  v. 
Gould  Coupler  Co.  (D.  C.)  245  F.  755. 


A  suit  for  infringement,  wherein  a 
patent  was  declared  invalid,  was  not 
a  **proceeding  in  ren»,"  and  does  not 
prevent  the  same  or  a  different  plaintiff 
suing  another  defendant  and  establish- 
ing the  validity  of  the  patent  on  the 
same  or  different  evidence.  Interna- 
tional Signal  Co.  v.  Marconi  Wireless 
Telegraph  Co.  of  America  (N.  J.  Ch.) 
104  A.  378. 

155.  Decisions  In  other  courts  as  to 
validity  of  patents— Numerous  and  con- 
curring decisions  of  courts  of  the  same 
rank  in  respect  to  a  patent  should  be 
followed,  unless  the  evidence  to  the 
contrary  is  of  that  degree  of  certain- 
ty which  amounts  to  a  demonstration. 
Cincinnati  Butchers'  Supply  Co.  v. 
Walker  Bin  Co.,  230  F.  453,  144  C. 
C.  A.   595. 

Under  the  ordinary  rule,  a  decision 
of  a  Circuit  Court  of  Appeals  sustain- 
ing a  patent  will  be  followed  in  other 
circuits  where  the  evidence  is  sub- 
stantially the  same,  but  not  necessa- 
rily where  there  is'  new  evidence. 
Thacher  v.  Inhabitants  of  Town  of  Fal- 
mouth, 241  F.  869,  154  C.  C.  A.  571, 
affirming  decree  (D.  C.)  235  F.  151. 

Decisions  respecting  the  validity  of 
a  patent  are  .entitled  to  consideration 
in  a  subsequent  suit  in  a  court  of  equal 
jurisdiction,  the  weight  to  be  given 
them  depending  on  the  circumstances 
in  each  case.  Kawneer  Mfg.  Co.  v. 
Toledo  Plate  &  Window  Glass  Co.  (D. 
C.)  232  F.  362. 

158.  Decision  as  to  infringements— 
A  decree  for  infringement  against  a 
manufacturer  is  not  conclusive  upon 
a  purchaser  in  a  pending  suit  against 
him,  even  though  the  manufacturer  is 
taldng  part  in  the  defense.  Meccano, 
Limited,  v.  John  Wanamaker,  New 
York  (C.  C.  A.)  250  F.  250. 

A  decree  against  the  maker  and  sell- 
er of  infringing  machines  held  not  to 
cover  damages  for  their  use,  nor  to  bar 
a  recovery  of  such  damages  in  a  sub- 
sequent suit  against  the  users.  De 
Laski  &  Thropp  Circular  Woven  Tire 
Co.  V.  Empire  Rubber  &  Tire  Co.  (D. 
C.)  239  F.  139. 

Decree  in  an  infringement  suit 
against  the  user  of  a  machine,  holding 
the  patent  valid  and  infringed,  held 
conclusive  on  the  manufacturer,  which 
participated  in  the  defense  and  paid 
the  expenses,  bpt  not  as  to  infringe- 
ment by  another  machine  not  in  is- 
sue. T.  L.  Smith  Co.  v.  Cement  Tile 
Machinery  Co.  (D.  C.)  249  F.  481. 
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See  notes  under  S  9462,  ante. 

Application  of  statute  In  generals— 

M^here  certain  claims  are  found  valid 
and  infringed,  defendant  is  entitled, 
under  this  section,  to  an  adjudication 
u  to  the  remaining  claims.    National 


Malleable  Castings  Co.  v.  T.  H.  Sym- 
ington Co.,  234  F.  343,  148  O.  C.  A. 
245.  denying  rehearing  230  F.  821,  145 
C.  d.  A.  131. 

Costs^— A  disclaimer  by  a  patentee, 
filed  after  comntencement  of  a  suit  for 
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Infcingement,  of  a  sUUment  in  the 
ipecificBtion  wbich  hoe  no  bearing  an 
the  issues  litigated,  will  not  prevent  the 
recovery  of  euBtomary  costa  bj  com- 
plainant, if  succeasful.  Stetson  Hos- 
pital of  Philadelphia  v.  Snook- Roentgen 
Mfg.  Co.,  245  F.  654,  158  0.  0.  A.  82, 
affinning  decree   Snook-Roentgen  Mfg. 

§  9475.  (R.  S.  §  4929,  as  amended, 
ents  for  designs  authorized. 

DeslflRs  u  subjects  of  patents  In 
flensral,— See  Goudy  v.  Hansen  (C.  O. 
A.)  247  F.  782. 

It  is  immaterial  that  tile  si^ject  of 
e,  design  patent  may  embody  a  me- 
cbaniual  function,  provided  the  design 
per  se  is  pleasing,  attractive,  novel,  use- 
ful, and  the  result  of  invention.  R.  E. 
Dietz  Co.  V.  Burr  &  Starkwcatber  Co., 
243  F.  592,  156  C.  0.  A.  290,  modify- 
ing decree  (D.  C.)  230  P.  763. 

A  design  for  a  font  of  type  is  not 
patentable  subject-matter  under  the 
statute.  Goudv  v.  Han  sea,  247  P.  782, 
IW  C.  C.  A.  040.  certiorari  denied  38 
S.  Ct.  330,  246  U.  S.  667,  «2  L.  Ed. 
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CItad    without    dallnlti    applloatlan, 

Republic  Rubber  Co.  v.  Consolidated 
Rubber  Tire  Co.  <C.  C.  A.)  2ol  F.  625; 
Metallic  Rubber  Tire  Co.  v.  Hartford 
Rubber  Works  Co.  (D.  0.)  245  F.  860. 

Act  May  9,  1902,  c.  783.)     Pat- 


Where 

deviaea  a  container  for  electric  light  of 
pleasing  design  and  a  mecliauical  con- 
trivance conveniently  united  with  an 
esthetic  cover,  he  has  made  two  inven- 
tions, and,  though  he  at  first  secures 
only  a  mechanical  patent,  he  may  with- 
in the  two-year  period  procure  a  design 
patent,  without  violating  the  rule 
against  double  patenting.  Bay  ley  4 
Sous  V.  Stnndart  Art  Ulnss  Co.,  249 
P.  47S,  161  C.  C.  A.  436. 

A  design  patent  for  an  ornameutal 
electric  light  Biture  must  be  viewed 
in  its  entirety;  its  effect  being  optical. 
Id. 

The  Pick  design  pntcnt.  No.  44,616, 
for  a  drinking  glass  made  with  a  bulge 
to  protect  the  rim,  held  invalid,  the 
bulge  not  being  ornamental  within  this 
Bection.  Perd  Messmer  Mfg.  Co.  t. 
Albert  Pick  k  Co.  (C.  C.  A.)  251  F.  804. 
PatetitahllJt>— InventJen^-See  Tubu- 
lar Itivet  &  .Stud  Co.  v.  Standard  Bind- 
ing Co.  (C.  C.  A.)  231  F.  170;  Strauee 
Gas  Iron  Co.  v.  William  M.  Crane  Co. 
(C.  C.  A.)  2.T)  F.  120;  Elite  Mfg. 
Co.  r.  Ashland  Mfg.  Co.  (C.  C. 
A.)  235  F.  »U3;  Miller  Rubber  v. 
Behrend  (C.  C.  A.)  242  P.  515;  Boy- 
ley  &■  Bona  T.  Standart  Art  Glass  Co. 
(C.  C.  A.)  240  P.  478-;  T.  A.  Witlson 
&  Co.  V.  Hudson  Products  Co.  (C.  C. 
A.)  249  F.  754;  Friedley-Voshardt  Co. 
v.  Reliance  Metal  Spinning  Co.  (D.  C.) 
238  P.  800;  MalUnson  v.  Ryan  (l>.  C.) 
242  F.  951;  Bayley  &  Sons  v.  Braun- 
steiri  Bros.  Co.  (D.  C.)  246  P.  314. 

The  test  of  invention  in  duaifn  pat- 
ents is  precisely  like  that  in  mi-clmni- 
cal;  the  question  being  i^hetbcr  the 
design  was  beyond  the  powers  of  the 
ordinary  desicncr.  Steffens  v.  Stcio- 
er.  232  F.  862.  147  C.  C.  A.  56; 
Strause  Gas  Iron  Co,  t.  William  M. 
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Crane  Co.,  235  P.  126,  143  0.  C.  A. 
620;  P.  I.  A.  T.  v.  A.  EUiott  Ranney 
Co.  (C.  C.  A.)  248  P.  973;  R.  E.  Diet* 
Co.  T,  Burr  &  Starkweather  Co.  (D.  O.) 

236  F.  763. 

To  give  validity  to  a  design  patent, 
tber$  must  be  originality,  and  the  exer- 
cise of  the  inveatiVB  faculty,  and  the  de- 
sign suown  must  also  be  pleasiug  and 
attractive  to  the  eye.  R.  E.  Uietz  Co. 
V.  Burr  &  Starkweather  Co.,  243  F, 
592,  150  C.  C.  A.  290,  modifying  decree 
(D.  C.)  236  P.  763. 

In  suit  charging  infringement  of  de- 
sign letters  patent  No.  50,080,  a  clovei 
leaf  design  for  embroidered  laces,  held, 
plaintiff's  design  sliowed  invention,  un- 
der this  section.  InQeiible  Co.  v.  Me^ 
gibow  (D.  C.)  251  P.  924. 

-^  Novelty. — In  a  valid  design  pat- 
ent, there  must  be  originality  and  nov- 
elty, as  well  as  beauty,  the  test  ol 
which  is  the  impression  made  on  the 
mind,  through  the  eye,  of  the  ordinarj 
observer.  Goudy  v.  Hansen.  247  F.  7S2, 
159  C.  0.  A.  640,  certiorari  denied  3S 
S,  Ct.  336,  246  U.  S.  667,  62  L.  Ed. 
030. 

That  three  leaf  clover  deaignB  were 
used  in  making  laces  for  a  number  of 
years  prior  to  the  advent  of  plaintifFs 
design  letters  patent  No.  50.080,  a 
clover  leaf  design  for  embroidered  laces 
would  not  negative  novelty,  where  the 
earlier  patterns  were  not  substeiitial- 
ly  identical  in  appearance.  Inflexible 
Co.  V.  Megibow  (D.  C.)  231  P.  924. 

A  design,  to  be  patentable,  must  die- 
close  originality  and  the  exercise  of  the 
inventive  faculty;  ,but  invention  may 
reside  in  a  new  combination  of  old  ele- 
ments, such  as  to  give  a  new  and  an 
ornamental  effect.  Knnpp  v.  Will  & 
Baumer  Co.  (I>.  C.)  253  F.  191. 

—  Anticipation^— See  Elite  Mfg.  Co. 
V.  Ashland  Mfg.  Co.  (C.  0.  A.)  235  F. 
893;  Keystone  Tvpe  Foundry  v.  Wya- 
koop  (D.  C.-)  239  F,  355. 

Where  a  design  patent  for  sus- 
penders accompauied  by  drawings  suf- 
ficiently showed  how  they  were  madi'. 
there  is  no  invention  in  a  subsoiiiicut 
mechanical  patent  which  la  a  mere  ex- 
pansion of  the  former.  President  Sus- 
pondfr  Co.  T.  Macwilliam  (D.  C.)  233 
P.  4.13. 

A  design  cannot  be  anticipated  by 
showing  the  elements  aeparately  to  he 
old,  but  the  structure  must  be  viewed 
as  a  whole  as  it  appears  in  use.  Bay- 
ley  He  Sous  V.  BraunsteiD  Bros.  Co.  (D. 
C.)  246  P.  314. 
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^  Originality     and     priority^— See         Form  and  oontenti  of  design  patontt. 

Friedley-Yoshardt  Co.  v.  Reliance  Met-  —Where  a  design  patent  is  granted 
al  Spinning  Co.  (D.  C.)  238  F.  800;  for  a  figure,  the  name  by  which  it  is 
Inflexible  Co.  y.  Megibow  (D.  C.)  251  designated  forms  no  part  of  the  pat- 
F.924.  ent.    Wilson    v.    Hecht,    44    App.    D. 

C.  93. 

§  9476.  (Act  Feb.  4,  1887,  c.  105,  §  1.)     Unauthorized  use  of  pat- 
ented design;   penalty. 

Will  &  Baumer   Co.    (D.   C.)   253   F. 
101. 


iafringementd— It  is  not  necessary  to 
constitute  infringement  of  a  design  pat- 
ent that  the  similarity  be  so  precise 
that  every  pnrchaser  would  be  misled, 
bnt  it  is  sufficient  if  ordinarily  the  ordi- 
nary purchaser   would    be.    Knapp    v. 


Cited  without  deflnito  application, 
Steffens  y.  Steiner  (C.  C.  A.)  232  F. 
862. 


§  9481.  (R.  S.  §  4933.)     Patents  for  designs  subject  to  general 
rules  of  patent  law. 

cited    without    deflnito    appiloatlon, 

Goudy  y.  Hansen  (C.  C.  A.)   247  F. 

782. 
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See. 

9485.  Registration  of  trade-marlcs ;  ap- 
plication, fees,  etc. 

9487.  Declaration  accompanying  appli- 
cation ;    verification. 

9490.  Trade-marks  which  may  be  regis- 

tered. 

9491.  Applications   and   notices   of   op- 

position ;   certificate  of  registra- 
tion. 

9492.  Notice  of  opposition ;  interferenc- 

es ;    appeals. 

9491  Appeals  from  Commissioner  of 
Patents  to  Court  of  Appeals  of 
District  of  Columbia. 

9495.  Assignments  of  trade-marks. 

9498.  Cancellation  of  registration ;  pro- 
ceedings. 


Sec. 
9501. 


0602. 
9504. 
9505. 


9506. 
9508. 
9513. 


Registration  prima  facie  evidence 
of  ownership;  infringement; 
treble  damages. 

Jurisdiction  of  suits  respecting 
trade-marks. 

Injunctions ;  damages ;  determi- 
nation of  profits. 

Order  for  destruction  of  infring- 
ing labels,  etc.;  service  of  in- 
junction, and  proceedings  for 
enforcement  thereof. 

Restrictions  on  actions  for  in- 
fringement. 

Existing  rights  and  remedies  pre- 
served. 

Imported  articles  in  the  false  or 
imitative  names,  etc.,  not  admit- 
ted to  entry. 


§  9485.  (Act  Feb.  20,  1905,  c.  592,  §  1,  as  amended.  Act  May  4, 
1906,  c.  2081,  §  1,  and  Act  Feb.  18,  1909,  c.  144.)  Registra- 
tion of  trade-marks;  application,  fees,  etc. 


(.  Constitutionality     of     trade-marlc 

legislation.— Property  in  trade -marks . 
sod  right  to  their  exclusive  use  rest 
npon  laws  of  several  states,  and  de- 
pend upon  them  for  security  and  pro- 
tection; power  of  Congress  to  legis- 
Iste  on  subject  being  only  that  arising 
from  authority  to  regulate  commerce 
with  foreign  nations,  among  the  states, 
■nd  with  Indians.  United  Drug  Co.  v. 
Theodore  Rectanus  Co.,  39  S.  Ct.  48, 
63  L.  Ed.  — . 

2.  Construction  of  act  In  general.^ 

The  trade-mark  law  was  not  intended 
to  conflict  with  or  extend  the  opera- 
tion of  the  copyright  law.  In  re  Page 
Co.,  47  App.  D.  C.  195. 

II.  Extent  of  rights  acquired.— First 

*PPropriator  of  words  as  a  trade-mark 
for  flour  by  confining  his  use  thereof 
to  certain  territory,  so  that  his  flour 
was  wholly  unknown  in  the  Southeast- 
ern States  under  the  trade-mark,  held 
to  lose  right  to  enjoin  use  of  the  trade- 


mark by  another  manufacturer  who  in 
good  faith  had  built  up  an  extensive 
trade  in  those  states  so  that  the  trade- 
mark had  come  to  mean  its  flour.  Han- 
over Star  Milling  Co.  v.  Metcalf,  36 
S.  Ct.  357,  240  U.  S.  403,  60  L.  Ed. 
713,  reversing  decree  Metcalf  v.  Ilan- 
over  Star  Milling  Co.,  204  F.  211,  122 
C.  C.  A.  483;  Allen  &  Wheeler  Co.  v. 
Same,  36  S.  Ct.  357,  240  U.  S.  403, 
60  L.  Ed.  713,  affirming  decree  Hanover 
Star  Milling  Co.  v.  Allen  &  Wheeler 
Co.,  208  F.  513,  125  C.  C.  A.  515. 

Trade-mark  on  whisky  includes  both 
straight  and  blended  whisky,  and  en- 
titles an  owner  to  use  it  on  both 
brands.  Rock  Spring  Distilling  Co.  v. 
W.  A.  Gaines  &  Co.,  38  S.  Ct.  327,  246 
U.  S.  312,  62  li.  Ed.  738,  reversing 
decree  W.  A.  Gaines  &  Co.  v.  Rock 
Spring  Distilling  Co.,  220  F.  531,  141 
C.  C.  A.  2S7,  which  reverses  (D.  C.) 
202  F.  989. 

A  trade- mark  right  is  not  a  right  in 
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^ross,  or  at  large,  like  a  statutory 
copyright  or  a  patent  for  an  invention, 
the  law  of  trade-marks  being  but  a 
part  of  the  broader  law  of  unfair  com- 
petition, for  the  right  to  a  particular 
mark  grows  out  of  its  use  in  trade, 
not  its  mere  adoption,  and  the  owner 
of  a  trade-mark  may  not,  like  the  pro- 
prietor of  a  patented  invention,  make 
a  negative  and  merely  prohibitive  use 
of  it  as  a  monopoly.  United  Drug  Co. 
v.  Theodore  Rectanus  Co.,  39  S.  Ct 
48,  63  L.  Ed.  — . 

The  rights  which  a  person  obtains  by 
registration  of  a  trade-mark  under  the 
federaJ  statutes  are  coterminous  with 
the  territory  of  the  United  States. 
Standard  Brewery  Co.  of  Baltimore 
City  V.  Interboro  Brewing  Co.,  229  F, 
543,  144  C.  C.  A.  3. 

The  registration  of  a  trade-mark  un- 
der Act  March  31,  1881,  |  7,  21  Stat. 
502,  conferred  no  right  to  the  use  as 
a  trade-mark  of  a  descriptive  name 
which  could  not  be  appropriated  at 
common  *  law.  Ungles-IIoggette  Mfg. 
Co.  V.  Farmers*  Hog  &  Cattle  Powder 
Co.,  232  F.  116,  146  C.  C.  A.  308. 

The  right  to  a  trade-mark,  though 
strictly  appurtenant  to  the  trade,  be- 
comes a  property  right  as  soon  as  it 
identifies  the  trade.  Aunt  Jemima  Mills 
Co.  V.  Rigney  &  Co.,  247  F.  407,  159 
C.  C.  A.  461,  L.  R.  A.  1918C,  1039, 
reversing  decree  (D.  C.)  234  F.  804, 
and  certiorari  denied  Rigney  &  Co.  y. 
Aunt  Jemima  Mills  Co.,  38  S.  Ct.  222, 
245  U.  S.  672,  62  L.  Ed.  540. 

That  complainant,  to  obtain  registra- 
tion of  the  arbitrary  word  "Cedarine" 
in  Great  Britain,  disclaimed  any  ex- 
clusive right  to  the  word  "Cedar,"  held 
not  to  affect  or  limit  the  scope  of  his 
trade-mark  in  the  United  States.  Al- 
len V.  Walker  &  Gibson  (D.  C.)  235  F. 
230. 

Registration  confers  no  ^right  to  a 
trade-mark,  and  limits  none,  but  is-  a 
mere  procedural  advantage,  depending 
on  common-law  ownership.  Waldes  v. 
International  Mfrs.'  Agency  (D.  C.) 
237  F.  502. 

Though  complainant's  business  was 
located  in  Seattle,  if  he  did  business  at 
all  with  persons  in  Tacoma,  he  was 
entitled  to  protection  for  his  trade- 
name in  Tacoma  as  well  as  in  Seattle. 
Groceteria  Stores  Co.  v.  Tibbett 
(Wash.)  162  P.  54. 

12.  Abandonment  and  extinguishment. 

—See  §  9490,  note  37,  and  §  9506,  note 
8,  post. 

13.  Registration— Right  to  registra- 
tlonw— While  complainant  acquired 
nothing  by  its  license  from  the  E.  Co., 
it  was  entitled  to  registration  of  its 
trade-mark  at  the  time  it  was  regis- 
tered, and  had  a  valid  title  to  its  reg- 
istered trade-mark,  as  no  one  else  was 
selling  beer  under  such  trade- mark, 
and  it  had  been  an  exclusive  dealer  for 
over    t^o    years.      Standard   Brewery 
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Co.  of  Baltimore  City  t.  Interboro 
Brewing  Co.  (C.  C.  A.)  229  F.  543. 

Registration  as  a  trade -mark  for 
men's  coats,  vests,  and  trousers,  of  a 
mark  consisting  of  a  full-length  rep- 
resentation of  a  tiger,  reclining  upon  a 
pedestal  containing  the  words  **Tbe 
Royal  Tailors,  Chicago-New  York,"  is 
properly  denied  upon  the  opposition  of 
a  company  which,  before  the  adoption 
by  the  applicant  of  such  mark,  bad 
adopted  and  continually  used  the  words 
"Tiger  Brand*'  and  a  mark  consisting 
of  a  representation  of  a  tiger's  head 
upon  clothing,  and  particularly  upon 
coats,  overcoats,  duck  coats,  overalls, 
and  shirts.  Royal  Tailors  v.  J.  M. 
Robinson,  Norton  &  Co.,  45  App.  D. 
C.  14. 

An  application  for  registration  of  a 
mark  as  a  trade-mark  is  properly  de- 
nied on  opposition,  and  a  petition  by 
the  opposer  for  the  cancellation  of  a 
previous  registration  by  the  applicant 
of  the^  same  mark  is  properly  granted, 
where  it  appears  that  the  applicant, 
many  years  before  his  application,  sold 
to  the  opposer  his  business  of  manu- 
facturing the  patented  article  to  which 
the  mark  was  applied,  and  granted  to 
the  opposer  soi  exclusive  license  to 
manufacture  and  sell  the  article,  and 
at  the  request  of  the  opposer  procur- 
ed the  registration  of  the  mark,  that 
after  such  sale  the  opposer  continued 
to  manufacture  the  article  and  use  the 
mark,  and  that  the  applicant  after  the 
expiration  of  the  patent  resumed  the 
business  of  manufacturing  the  article 
and  the  use  of  the  mark  in  competition 
with  the  opposer.  MacWiUism  v. 
President  Suspender  Co.,  46  App.  D. 
C.  45. 

An  applicant  for  the  registration  of 
a  mark  containing  prohibited  words 
should  be  required  to  omit  them  from 
his  mark.  '  Nairn  liinoleum  Co.  v. 
Ringwalt  Linoleum  Works,  46  App.  D. 
C.  64;  Farr  &  Bailey  Mfg.  Co.  v.  Same, 
Id.  69. 

It  is  the  duty  of  the  Patent  Office 
to  refuse  registration  to  one  whose 
use  of  the  mark  has  been  of  such  de- 
ceptive character  that  a  court  of  e<iui- 
ty  would  deny  him  protection.  Coffin 
Redington  Co.  y.  Turner,  46  App.  D. 
C.  449. 

14.  -»-  Applioationd^After  an  ap- 
plicant for  the  registration  of  a  trade- 
mark has  been  defeated  in  an  opposi- 
tion proceeding,  he  may  amend  his  ap- 
plication; but  in  so  doing  he  must  omit 
therefrom  every  ground  of  controversy 
which  was  involved  in  the  opposition 
proceeding,  as  to  which  that  proceed- 
ing is  final  and  conclusive.  D.  H.  Bar- 
ren &  Co.  V.  Simplex  Electric  Heating 
Co.,  44  App.  D.  C.  452. 

15.  •»—  Effect    of    regfstration^-See 

note  11,  under  this  section. 

Cited  without  doflnite  applioatioi, 
Baldwin  Co.  v.  R.  S.  Howard  Co.  (a 
0.  A.)  238  F.  154. 
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§  9487.  (Act  Feb.  20,  1905,  c.  592,  §  2,  as  amended,  Act  Feb.  18, 
1909,  c.  144.)  Declaration  accompanying  application;  verifi- 
cation thereof. 

Cited  without  d«lliilt«  application, 
Baldwin  Co.  y.  R.  S.  Howard  Co.  (C. 
C.  A.)  238  F.  154. 

§  9490.  (Act  Feb.  20,  1905,  c.  592,  §  5,  as  amended.  Act  March  2, 
1907,  c  2573,  §  1,  Act  Feb.  18,  1911,  c.  113,  and  Act  Jan.  8,  1913, 
c.  7.)    Trade-marks  which  may  be  registered. 


4.  Trado*marfcs  and  trade-names— 
Nature  of  trade-marks  In  generals— The 

sole  function  of  a  trade-mark  being  to 
indicate,  the  origin  of  the  goods,  it  can- 
not exist  in  gross  or  apart  from  the 
business  in  which  it  is  used.  Presi- 
dent Suspender  Co.  t.  Macwilliam,  238 
F.  159,  151  C.  O.  A.  235,  affirming  de- 
cree (D.  C.)  233  F.  433. 

Gooid  will  of  business  thereby  identi- 
fied is  basis  of  trade-mark  rights,  and, 
apart  from  such  good  will,  trade-mark 
has  no  recognized  value,  and  is  not 
subject  of  legal  appropriation.  Joseph 
SclUitz  Brewing  Co.  t.  Houston  Ice  & 
Brewing  Co.,  241  F.  817,  154  C.  C.  A. 
519. 

6.  Specific  devices,  names,  marks  or 
words    as    subjecrt   to    use    as   trade- 

narks.— The  word  "Nonpareil,"  as  ap- 
plied to  cork  tiling,  is  descriptive  of 
character  or  quality,  and  is  therefore 
prohibited  registration  by  this  section, 
and  the  fact  that  the  applicant  has 
used  it  as  a  trade-mark  for  ten  years, 
and  has  registered  it  under  the  ten- 
year  proviso,  does  not  make  it  nonde- 
scriptive.  In  re  Armstrong  Cork  Co., 
46  App.  D.  C.  4. 

The  word  "Infallible,"  as  applied  to 
smokeless  powder,  is  descriptive  of  the 
goods  with  which  it  is  used  and  of  the 
character  or  quality  of  such  goods,  and 
is  therefore  not  registrable.  In  re 
Hercules  Powder  Co.,  46  App.  D.  C. 
52, 

The  word  "Simplex"  held  not  regis- 
trable as  a  trade -mark  for  vacuum 
deaners  over  the  opposition  of  a  com- 
pany the  distinctive  part  of  the  cor- 
porate tjtle  of  which  is  "Simplex." 
Simplex  Electric  Heating  Co.  v.  Ram- 
ey  Co.,  46  App.  D.  C.  400. 

The  words  "Twin  Six,"  as  applied  to 
motor  vehicles  propelled  by  gasoline 
motors,  are  descriptive,  and  are  there- 
fore not  registrable  as  a  trade -mark, 
in  view  of  this  section.  In  re  Packard 
Motor  Car  Co.,  46  App.  D.  C.  555. 

The  word  "Prest-O-Iite"  refers  to 
system  of  exchanging  automobile  gas 
tanks  as  well  as  to  tanks  and  contents, 
and  could  be  registered  as  a  trade- 
name under  General  Business  Law,  § 
367.  Prest-0-Iiite  Co.  v.  Ray,  116  N. 
£.  350,  220  N.  Y.  522,  reversing  judg- 
ment 147  N.  Y.  S.  138,  162  App. 
Div.  62. 

8.  Arbitrary  or  deaorlptlvo  oharaoter 
of  marks  or  words—Words  or  terms 
iescrlptivo  gonorally  of  a  businoss  or 


olasa  of  business.— By  prior  adoption 
one  does  not  acquire  exclusive  right  to 
use  as  a  trade-name  words  properly 
descriptive  of  a  business  engaged  in  by 
him  and  others,  but  another  using 
such  words  in  his  trade-name  is  bound 
to  combine  them  so  two  names  will  be 
distinguishable.  Jordan        Sulphur 

Springs  &  Mud  Bath  Sanitarium  Co.  v. 
Mudbaden  Sulphur  Springs  Co.  (Minn.) 
160  N.  W.  252. 

Assuming  that  a  grocer  who  had 
adopted  the  name  "groceteria"  for  a 
chain  of  stores  could  not  at  common 
law,  obtain  a  trade -mark,  yet,  if  by 
reason  of  original  and  long  use  it  had 
acquired  a  secondary  significance,  he 
could  enjoin  the  use  of  a  similar  or 
identical  word.  Groceteria  Stores  Co. 
y.  Tibbett  (Wash.)  162  P.  54. 

9.  —  Words  or  devices  Indioatina 
origin  or  ownership  of  article.— A  de- 

i^criptive  term  which  does  not  indicate 
the  origin  of  an  article  is  not  the  sub- 
ject of  a  technical  trade-mark.  Kel- 
logg Toasted  Corn  Flake  Co.  v.  Quaker 
Oats  Co.,  235  F.  657,  149  C.  C.  A.  77. 

Knowledge  of  the  personal  identity  of 
the  maker  of  a  product  is  not  essential 
to  the  right  to  exclusive  use  of  a  de- 
scriptive word  which  had  acquired  a 
secondary  meaning  as  designating  that 
product.  Saalfield  Pub.  Co.  v.  G.  &  C. 
Merriam  Co.,  238  P.  1,  151  C.  C.  A. 
77. 

A  trade -mark  must,  either  by  itself 
or  by  association,  point  distinctively  to 
the  origin  or  ownership  of  the  article 
to  which  it  is  applied.  Manitou 
Springs  Mineral  Water  Co.  v.  Schueler, 
2^39  F.  593,  152  0.  C.  A.  427. 

10.  —  Description  or  character  of 
article  in  general.— One  who'  owns  and 
controls  source  of  particular  natural 
product,  such  as  a  spring  of  mineral 
water,  is  entitled  to  be  protected  in 
name  given  to  that  product,  provided  it 
is  one  otherwise  subject  to  exclusive 
appropriation,  as  fully  as  in  case  of 
any  article  or  artificial  product  of  man- 
ufacture. Manitou  Springs  Mineral 
Water  Co.  v.  Schueler,  239  F.  593.  152 
C.  C.  A.  427. 

A  word  descriptive  of  the  articles 
sold  is  not  the  subject  of  a  trade- 
mark, unless  it  has  acquired  a  secon- 
dary meaning,  as  indicating  the  prod- 
ucts of  a  particular  manufacturer. 
Detroit  Showcase  Co.  v.  Kawneer  Mfg. 
Co.  (C.  C.  A.)  250  F.  234. 

A    trade -mark    which    identifies    the 
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class,  grade,  style,  or  qnallty  of  the 
goods  to  which  it  is  applied,  ia  not  reg- 
istrable. Id  re  Uoited  States  Tire 
Co.,  44  App.  D.  C.  469. 

Descriptive  wocdi  and  phrases  in  a 
foreign  language  are  not  registrable  as 
trade -ma  rlis.  In  re  Hercules  Powder 
Co.,  46  App,  D.  C.  52;  In  re  Bradford 
Dyeing  Asa'n,  Id.  512. 

One  conductiog  a  particular  business 
may  exclusively  appropriate,  as  a 
trade-marli,  symbol  or  name  not  al- 
ready appropriated  to  deaigDate  origin 
or  ownership,  but  cannot  appropriate 
designation  relating  only  to  name, 
quality,  or  description  of  thing  or  busi- 
ness or  place  of  busineBs  or  produc- 
tion. O  K  Bus  &,  Baggage  Go.  v.  O 
K  Transfer  &  Storage  Co.  (Okl.)  166 
P.  136. 

II.  ^—  Description  or  character  of 
Bpedflo  articles.— The  compound  word 
"dry-dip"  cannot  he  appropriated  as  a 
trade-mark  for  a  powder  to  be  sprin- 
kled over  animals  to  rid  thent  of  vermin. 
Dngles-Hoggette  Mfg.  Co.  v.  Farmers' 
Hog  A.  Cattle  Powder  Co.,  232  F.  116, 
146  C.  C.  A.  308. 

The  word  "51iermogeDe,"  which  ia 
the  French  equivalent  of  the  English 
"Thermogen,"  meaning  to  produce  heat, 
ia  a  descriptive  word,  as  to  which  no 
trade-mark  can  be  obtained.  Therm o- 
gene  C9.  v.  Thermorine  Co.,  234  F.  69. 
148  C.  C.  A.  85,  affirming  decree  (D.  C.) 
225  F.  446. 

The  term  "Toasted  Com  Flakes,"  aa 
applied  to  thin  flakes  of  white  corn 
browned  by  the  heat,  is  descriptive  and 
not  subject  of  trade-mark.  Kellogg 
Toasted  Corn  Flake  Co,  v.  Quaker  Oata 
Co.,  23r>  F.  657,  149  C.  C.  A.  77. 

The  name  "RameBes"  held  to  consti- 
tute a  valid  trade-mark  for  cigarettes. 
Stephano  Bros.  v.  Stamatopoulos,  238 
F.  89,  151  C.  G.  A.  165,  I*  R.  A.  1917C, 
1157. 

The  word  "Teller."  as  a  designation  of 
a  portable  savings  bank,  held  appropri- 
ate as  a  trade-mark,  and  complainant 
by  its  use,  either  alone  or  in  connecUoD 
with  other  words,  held  to  have  acquired 
an  eiclusive  right  thereto,  in  which  it 
was  entitled  to  protection.  W.  F. 
Burns  Co.  v.  Automatic  Recording  Safe 
Co.,  241  F.  472,  154  G.  C.  A.  304,  re- 
versing decrees  Automatic  Recording 
Safe  Co.  V.  Bankers  Registering  Safe 
Co.  (D.  G.)  224  F.  506,  Same  v.  W.  F. 
Bums  Co.  (D.  C.)  224  F.  512,  and 
Same  T.  Burns  Co.  (D.  C.)  224  F.  613. 

Tlie  words  "Arch  Builder"  and  Heel 
T^vcler,"  used  in  connertion  with  in- 
soles for  shoes,  are  Buseepl:il>]e  of  exclu- 
sive appropriation  as  trademarks,  since 
they  are  used  in  a  secondary  sense. 
Wonder  Mfg.  Co.  v.  Block,  349  F.  748. 
161  C.  C.  A.  (i5B. 

The  words  "the  velvet  kind,"  aa  ap- 
plied to  ice  cream,  held  so  far  descrip- 
tive as  not  to  be  subject  to  exclusive  ap- 
propriation  SB   a   trade-marli.    Cbapia- 


Sacka  Mfg.  Co.  v.  Bendler  Greataei 
Co.  (D.  C.)  231  F.  550. 

Where  brushes  previously  bore  tern 
showing  the  substance  in  which  tt 
bristles  were  set,  a  manufacturer  wb 
used  rubber  in  which  to  set  his  bristlt 
cannot,  by  using  the  phrase  "rubbetset, 
acquire  a  trade-mark  therein.  Rubbt 
&  Celluloid  Harness  Trimming  Co.  ' 
F.  W.  Devoe  &  C.  T.  Reynolds  Co.  (I 
C.)  233  F.  150. 

The  word  "President,"  used  in  conne 
tion  with  suspenders,  is  not  a  descrii 
tive  term  and  may  be  the  subject  1 
trade-mark.  President  Suspender  C 
V.  MacwiUinm  (D.  C.)  233  F.  433. 

The  word  "Cedarine"  held  an  art 
trary  word,  and  valid  as  a  trade-maJ 
for  a  furniture  polish.  Allen  v.  WaUi 
ft  Gibson  (D,  G.)  235  F.  230. 

Tbough  plaintiff  nas  Belling  gum  oi 
der  name  "Spearmint,"  defendant  hel 
entitled  to  use  such  word  on  his  gur 
it  the  dress  of  his  goods  did  not  have 
genera]  resemblance  to  those  of  plaii 
tiff.  Wm.  Wrigley.  Jr.,  Co.  v.  Colki 
(D.  C.)  245  F.  907. 

The  word  "chain"  is  not  registrab 
as  a  trade-mark  for  rubber  vehicle  tir 
by  an  applicant  manufacturing  undor 
design  patent,  rubber  tires  having  moli 
ed  on  their  treads  the  simulation  of 
chain,  and  commonly  advertised  at 
known  as  "chain"  or  "chain  treac 
tires,  as  the  mark  sought  to  he  registe 
ed  is  descriptive  of  the  character  ai 
style  of  the  goods  on  which  it  is  use 
In  re  United  States  Tire  Co.,  44  Ap. 
D.  G.  469. 

The  word  "Nonpareil"  as  applied  I 
cork  tiling  is  descriptive  of  character  1 
quality,  and  is  therefore  prohibited  re; 
istration  by  this  section,  and  the  fai 
that  tbe  applicant  has  used  it  aa  a  trad 
mark  for  ten  years,  and  has  register! 
it  under  the  ten-year  proviso,  does  ni 
make  it  nondcscriplive.  In  re  Arc 
stronK  Cork  Co.,  40  App.  D.  C.  4. 

The  word  "Infallibie,"  as  applied  I 
smokeless  powder,  is  descriptive  of  tl 
goods  with  which  It  is  used  and  of  tl 
character  or  quality  of  such  jioods,  ac 
is  therefore  not  registrable,  ^n  re  He 
cules  Powder  Co.,  46  App.  D.  C.  52. 

The  words  ''Ringwalt's"  and  "Lin^ 
leum,"  and  a  fanciful  geometrical  tigui 
are  not  regiiitrahle.  one  of  the  words  b 
Ing  the  nnme  of  an  individual  and  tl 
other  descriptive  of  the  goods  wil 
which  it  is  used,  or  the  character  1 
Buch  goods.  Nairn  Linoleum  Co. 
Ringwalt  Linoleum  Works,  46  App.  1 
C.  04;  Farr  &  Bailey  Mfg.  Co. 
Same,  Id.  69. 

The  words  "Twin  Sir,"  aa  applied  ' 
motor  veliicles  propelled  by  gasoline  m 
tors,  are  descriptive,  and  ore  thereto 
not  registrable  as  a  trade-mark  in  vie 
of  this  section.  In  re  Packard  Mot. 
Cur  Co..  40  App.  D.  C.  555. 

The  word  "Leghomette,"  as  app1i< 
to  hata.  ia  descriptive,  and  is  therefo 
not  registrable  as  a  trade-mark.    Ella 
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ewitz  V.  Leyser  Green  Co.,  47  App.  D. 

C.  193. 

The  word  "PoUyanna,"  as  applied  to 
a  series  of  books,  is  descriptive,  and 
therefore  not  registrable  as  a  trade- 
mark, where  one  of  the  series  is  a  book 
bearing  that  title.  In  re  Page  Co.,  47 
App.  D.  C.  195. 

The  word  ''Mentho-Listine,"  as  ap- 
plied to  mouth  wash  and  tooth  powder, 
is  so  deceptively  similar  to  the  word 
**Listerine,"  used  on  the  same  class  of 
goods  by  a  prior  registrant,  as  not  to  be 
rezistrable.  Lambert  Pharmacal  Co.  ▼. 
Mentho-Listine  Chemical  Co.,  47  App. 

D.  C.  197. 

The  word  "Kanelasses,"  as  applied  to 
cane  molasses  or  syrup,  is  not  registra- 
ble. In  re  American  Sugar  Refining 
Co.,  47  App.  D.  C.  375. 

The  words  "High  EflBciency"  as  a 
trade-mark  for  safety  relief  valves  are 
more  descriptive  than  suggestive,  and 
hence  are  not  registrable.  In  re  Cros- 
by Steam  Gage  &  Valve  Co.,  47  App. 
D.  C.  382. 

The  name  "Kitchen  Cleanser"  is  de- 
scriptive, and  not  such  as  to  exclude 
others  from  its  use  in  business.  Fitz- 
patrick  Bros.  v.  Culhane,  204  111.  App. 
203. 

The  word  "imperial,  considered  by 
itself,  is  a  generic  word,  adjective  in  its 
nature,  most  commonly  used  as  signify- 
ing imposing  size,  appearance,  or  excel- 
lence. Dayton  y.  Imperial  Sales  & 
Parts  Co.  (Mich.)  161  N.  W.  958. 

12. Qualityw— The  word  "Spear- 
mint" is  a  common  noun,  denoting  fla- 
vor, and  is  not  susceptible  for  appro- 
priation as  a  trade-mark.  L.  P.  Lar- 
son, Jr.,  Co.  V.  Wm.  Wrigley,  Jr.,  Co. 
(C.  0.  A.)  263  F.  914. 

No  words  which  in  their  ordinary  sig- 
nification, or  in  their  trade  signification, 
merely  describe  the  quality  of  the  ar- 
ticle to  which  they  are  applied,  can 
be  exclusively  appropriated  as  a  trade- 
mark. Chapin- Sacks  Mfg.  Co.  t.  Hend- 
ler  Creamery  Co.  (C.  C.  A.)  254  F. 
553. 

"Velvet,"  in  its  primary  meaning,  sig- 
nifies cloth,  substantial,  soft,  and 
smooth  to  the  touch,  and  is  used  in  a 
secondary  sense  as  designating  the 
qualities  of  consistency,  softness,  and 
smoothness;  and  hence  the  words,  "the 
Velvet  Kind,"  cannot  be  appropriated 
by  a  manufacturer  of  ice  cream  as  a 
trade-mark  for  his  product.     Id. 

The  words  "Old  Lexington  Club,"  as 
applied  to  whisky  are  the  subject  of 
trade-mark,  as  against  the  objection 
that  the  word  "Club"  is  descriptive  of 
quality;  there  being  no  evidence  of  such 
fact  Old  Lexington  Club  Distillery 
Co.  V.  Kentucky  Distilleries  &  Ware- 
house Co.  (D.  C.)  234  F.  464. 

WhUe   there    may   be    circumstances 


therefore  not  registrable  as  a  trade- 
mark, where  it  appears  that  the  ap- 
plicant' for  its  registration  and  the 
op  poser  have  both  applied  it  to  mixed 
paints  sold  to  the  public  and  advei* 
Used  by  them  as  adapted  to  stated  cli- 
matic conditions.  Lincoln  Paint  & 
Color  Co.  T.  American  Paint  Works, 
44  App.  D.  C.  17. 

17.  Fictitious  or  fanciful  names  In 
general— Specific  names.— Under  Act 
Marph  31,  1881,  21  SUt.  502,  the  word 
"drmip"  cannot  be  appropriated  as  a 
trade-mark  for  a  powder  to  be  sprin- 
kled over  animals  to  rid  them  of  ver- 
min. Ungles-Hoggette  Mfg.  Co.  v. 
Farmers'  Hog  &  Cattle  Powder  Co., 
232  F.  116,  146  C.  C.  A.  308. 

The  name,  *The  Con>e-Back,"  ap- 
plied to  a  one-act  play  is  fanciful  and 
not  descriptive,  and  therefore  subject 
to  protection  of  equity.  Dickey  v.  Mu- 
tual Film  Corporation  (Sup.)  160  N. 
Y.  S.  609. 

Where  the  words  "Philadelphia"  and 
"Pennsylvania"  were  applied  to  cheese 
made  in  New  York,  they  must  be  con- 
sidered as  words  having  a  ianciful 
meaning.  Phenix  Cheese  Co.  v.  Kirp 
(Sup.)  164  N.  Y.  S.  71,  176  App.  Div. 
735. 

The  word  "groceteria,"  not  being  de- 
scriptive of  the  grocery  business  and 
no  syllable  nor  successive  syllables 
thereof  constituting  a  word  in  the  Eng- 
lish language,  the  first  user  was  en- 
titled to  the  exclusive  use  as  a  ficti- 
tious, fanciful,  and  original  name  ap- 
propriate for  a  trade-mark.  Groce- 
teria Stores  Co.  ▼.  Tibbett  (Wash.) 
162  P.  '54. 

18.  Geograpliicai  names  in  generai.— 

Under  this  section  complainant  and 
predecessors  having  exclusive  use  of 
geographical  name  as  trade-mark  for 
10  years  next  preceding  act,  is  entitled 
on  registration  to  protection,  notwith- 
standing name  be  regarded  in  a  sense 
merely  geographical.  Manitou  Springs 
Mineral  Water  Co.  v.  Schueler,  239  F. 
593,  152  C.  C.  A.  427. 

To  entitle  name  to  equitable  protec- 
tion as  trade-mark,  right  to  its  use 
must  be  exclusive,  hence  geographical 
names  in  their  primary  sense  are  not 
subject  of  trade-mark;  but  where  name 
acquires  secondary  significance,  ii^dic- 
ative  not  only  of  place  of  manufacture, 
but  of  name  of  manufacturer  or  pro- 
ducer, and  excellence  of  thing  manu- 
factured or  produced,  a  trade-mark  in 
such  name  may  be  obtained,  and  in 
such  case,  notwithstanding  manufac- 
turer of  original  product  removed  to 
another  locality,  he  is  entitled  to  re- 
tain use  of  name.    Id. 

19.  -^  Specific  nameSd— Though,  at 
the  time  of  the  first  manufacture  of  a 
pepper  sauce  under  the  name  **Tabas- 


nnder  which  the  word  "Climatic"  may      co,"  the  word  was  the  name  of  a  state 


be  used  as  a  purely  arbitrary  trade- 
mark, it  is  descriptive  of  the  quality 
of  the  goods  on  which  it  is  used,  and 
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of  Mexico,  the  maker  was  not  preclud- 
ed from  acquiring  a  trade-mark  there- 
in,  his  manufactory  being  in  Louisiana, 
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where  he  raised  the  peppers,  they  not 
having  that  name  before  he  used  them; 
and  there  being  no  evidence  that  the 
first  peppers  obtained  and  planted  by 
him  came  from  a  locality  having  that 
name.  Mcllhenny  Co.  v.  Gaidry  (C. 
C.  A.)  253  F.  613. 

The  words  **01d  Lexington  Club,"  as 
applied  to  whisky,  are  the  subject  of 
trade-mark,  as  against  objection  that 
the  word  "Lexington"  is  geographical. 
Old  Lexington  Club  Distillery  Co.  v. 
Kentucky  Distilleries  &  Warehouse  Co. 
(D.   C.)  234  F.  464. 

Where  words  "Philadelphia"  and 
"Pennsylvania"  were  applied  to  cheese 
made  in  New  York,  they  must  be  con- 
sidered as  words  having  a  fanciful 
meaning.  Phenix  Cheese  Co.  v.  Kirp 
(Sup.)  164  N.  Y.  S.  71,  176  App.  Div. 
735. 

20.  Names  of  persons,  firms,  or  cor« 
pcrationSy--See  Stephano  Bros.  v.  Sta- 
matopoulos  (C.  C.  A.)  238  F.  89. 

Every  one,  in  absence  of  self-im- 
posed restraint,  has  right  to  use  his 
own  name  in  his  own  business  in  con- 
nection with  sale  of  articles  manufac- 
tured, prepared,  or  selected  by  him 
by  way  of  advertising  same,  provided 
he  does  so  without  intent  to  perpetrate 
fraud  on  others,  or  indulge  in  unfair 
competition;  and  no  one  can,  by  mere- 
ly adopting  and  appropriating  personal 
namre  of  another,  without  his  consent, 
acquire  as  against  him  exclusive  right 
to  use  of  that  name  in  connection  with 
sale  of  articles  of  class  to  which  it  has 
been  applied.  M.  B.  Fahev  Tobacco 
Co.  V.  Senior  (D.  C.)  247  F.  809,  de- 
cree affirmed  in  part  and  reversed  in 
part  (C.  C.  A.)  252  F.  579i 

Whether  the  firm  name  of  manufac- 
turers may  be  registered  as  part  of 
their  trade-mark  depends  upon  how 
it  is  applied.  Fishbeck  Soap  Co.  v. 
Kleeno  Mfg.  Co.,  44  App.  D.  C.  6. 

It  is  not  permissible  to  register  as 
a  trade-mark  the  distinctive  part  of 
the  name  of  a  corporation  which  had 
been  in  existence  for  many  years  prior 
to  the  application  for  registration. 
Simplex  Electric  Heating  Co.  v.  Ram- 
ey  Co.,  46  App.  D.  C.  400. 

In  a  trade-mark  proceeding  in  which 
the  applicant,  the  Kellogg  Toasted 
Corn  Flake  Company,  sought  to  regis- 
ter- the  word  "Kellogg"  as  applied  to 
cereal  breakfast  foods,  and  the  op- 
posers,  the  Kellogg  Food  Company 
and  John  H.  Kellogg,  in  their  notice 
of  opposition,  stated  that  the  name 
for  30  years  had  been  identified  with 
the  products  of  opposers,  including 
breakfast  foods,  and  set  forth  a  snles 
agreement,  held,  that  there  was  a  suffi- 
cient averment  of  interest  on  the  part 
of  the  opposers,  and  the  applicants  had 
no  right  to  the  registration  of  the  cor- 
porate name.  Kellogg  Food  Co.  v. 
Kellogg  Toasted  Corn  Flake  Co.,  46 
App.  D.  C.  521. 

21.  Names  of  books  or  other  pubii- 
oations.— Title    of   drama,    though    not 
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protected  by  copyright,  may,  on  theory 
of  trade -mark,  be  protected,  and  pro- 
ducer of  photo- play  enjoined  from  us- 
ing it.  Manners  v.  Triangle  Film  Cor- 
poration (D.  C.)  244  F.  293,  order  re- 
versed (C.  C.  A.)  247  F.  301. 

A  trade-mark  may  be  registered  for 
a  series  of  literary  productions,  but  it 
must  be  arbitrary,  and  not  merely  the 
name  of  one  or  more  of  the  series.  In 
re  Page  Co.,  47  App.  D.  C.  195. 

Where  title  "The  Rosary"  had  •  ac- 
quired meaning  in  identification  of 
plaintiffs*  play,  so  as  to  constitute  it 
a  trade-mark,  its  character  as  such 
continued  when  applied  to  a  repres'en- 
tation  in  form  of  motion  picture.  Selig 
Polyscope  Co.  v.  Unicorn  Film  Service 
Corporation  (Sup.)  163  N.  Y.  S.  62. 

24.  Names    of    patented    articles^p- 

Where  by  the  expiration  of  a  patent 
the  right  to  make  the'  article  has  be- 
come common  to  all,  no  one  person  by 
making  that  article  in  the  patented 
form  for  any  length  of  time,  can  con- 
vert it  into  a  trade-mark.  Daniel  v. 
Electric  Hose  &  Rubber  Co.,  231  F. 
827,  145  C.  C.  A.  647. 

On  expiration  of  patent  for  suspen- 
ders sold  under  the  name  "President," 
such  name  does  not  pass  to  the  general 
public,  never  having  constituted  a  gen- 
eric description;  consequently  rights  in 
the  trade-mark  were  not  affected  by 
expiration  of  patent.  President  Sus- 
pender Co.  v.  Macwilliam,  238  F.  159, 
151  C.  C.  A.  235,  affirming  decree  (D. 
C.)  233  F.  433. 

Ruling  that,  on  expiration  of  patent, 
public  may  with  patented  article  use 
name  by  which  it  was  known,  furnish- 
es no  support  for  proposition  that  on 
expiration  of  patent  for  process  for 
making  pepper  sauce,  and  for  sauce  so 
made,  public  may,  with  a  pepper  sauce 
other  than  that  patented,  use  the  name 
which  the  patentee,  abandoning  the 
patented  process,  and  otherwise  mak- 
ing a  sauce,  gave  to  his  product. 
Mcllhenny  Co.  v.  Gaidry  (C.  C.  A.) 
253  F.  613. 

A  trade-mark  held  not  to  have  been 
used  in  Connection  with  a  patented  ar- 
ticle, so  as  to  have  become  open  Jto 
the  public  on  expiration  of  the  patent. 
Allen  V.  Walker  &  Gibson  (D.  C.)  235 
F.  230. 

Where  plaintiff's  patent  for  drills, 
known  to  the  trade  as  "Use-Em-XJp" 
drills,  which  term  was  descriptive,  had 
expired,  plaintiff  has  no  exclusive  right 
to  the  use  of  the  term.  American  Spe- 
cialty Co.  V.  CoUis  Co.  (D.  C.)  235  F. 
929. 

Expiration  of  patents  covering  shred- 
ded wheat  biscuit,  the  process  of  mak- 
ing it,  and  its  design,  held  not  to  au- 
thorize defendants  to  imitate  its  size, 
shape,  color,  and  identify  name  and 
dress.  Shredded  Wheat  Co.  ▼.  Humph- 
rey Cornell  Co.  (D.  C.)  244  F.  508. 

Where  owner  of  patents  for  im- 
provemeitts  on  molding  machines  des- 
ignated improved  machine  with  his  own 
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name,  held  that,  though  all  features  of 
machine  were  not  patented,  such  name 
must  be  taken  as  descriptive;  and  ad- 
dition of  other  features  and  fact  that 
machines  were  of  various  kinds  does 
not  prevent  use  of  patentee's  name 
from  being  descriptive.  Mumford  Mold- 
ing Mach.  Co,  V.  E.  H.  Mumford  Co. 
(N.  J.  Ch.)  102  A.  9. 

If  words  adopted  are  not  generic, 
but  indicate  plaintiff's  product,  they 
may  constitute  a  trade-name,  although 
patent  rights  have  expired.  Prest-O- 
Lite  Co.  V.  Ray,  116  N.  E.  350,  220  N. 
Y.  522,  reversing  judgment  147  N.  Y. 
S.  138,  162  App.  Div.  62. 

26.  Marks  or  aames  of  places  of  busi- 
ness.—The  right  in  a  dty  to  call  a 
hotel  by  a  certain  name  should  be  ex- 
clusive, so  that  the  public  will  not  be 
confused,  and  fact  that  no  owner  of 
a  building  used  as  a  hotel  has  ever 
personally  conducted  a  hotel  therein  is 
not  a  controlling  factor  in  determin- 
ing whether  the  name  has  become  lo- 
calized to  the  building;  for  name  re- 
mains with  location,  rather  than  with 
proprietor,  and  passes  with  premises  to 
successive  proprietors,  where  building 
is  designed  to  be  used  permanently  as 
a  hotel,  and  name  is  impersonal,  and 
has  been  applied  exclusively  to  the  one 
place.  Freeland  v,  Burdick  (Mo.  App.) 
204  S.  W.  1123. 

27.  Form  of  articles  or  packages^-> 

The  shape  and  appearance  of  a  pack- 
age or  container  cannot  be  made  the 
subject  of  a  trade-mark.  Soci^t^  Ano- 
njme  de  La  Pistillerie  de  la  Liqueur 
Benedictine  de  L*Abbaye  de  Fecamp 
V.  PuzieUo  (D.  C.)  250  F.  028. 

29.  Combinations^-Where  the  dis- 
tinctive feature  of  complainant's  device 
was  a  reproduction  of  the  photograph 
of  complainant's  predecessor,  coupled 
with  his  name  and  the  name  and  de- 
scription of  cigars  sold,  the  words  and 
picture  together,  in  view  of  this  sec- 
tion* lack  no  element  of  a  valid  trade- 
mark, and  should  be  so  treated.  M. 
B.  Fahey  Tobacco  Co.  v.  Senior  (C.  C. 
A.)  252  F.  579. 

Firm,  by  first  adopting  and  appro- 
priating as  trade-name  special  or  dis- 
tinctive arrangement  and  combination 
of  words,  as  "Imperial  Automobile 
Parts  Company,"  could  acquire  ex- 
clusive right  to  name  so  formulated, 
though  it  could  not  acquire  exclusive 
use  of  any  one  of  words  employed. 
Dayton  v.  Imperial  Sales  &  Parts  Co. 
(Mich.)  161  N.  W.  958. 

30.  Novelty  of  aiark  or  namow— Where 

corporation,  long  engaged  in  nursery 
bnsiness,  registered  under  this  section, 
its  trade-mark  previously  adopted,  con- 
sisting of  the  words  ** Stark  Trees," 
first  word  being  superimposed  upon  the 
latter  in  striking  manner,  such  trade- 
mark is  valid  and  entitled  to  protection 
under  statute.  Stark  Bros.  Nurseries 
&  Orchards  Co.  y.  Stark  (D.  C.)  248 
P,  154. 


31.  Slailiarity  and  iafrlnging  ohar- 
aeter  of  marks  or  names,  and  deoep- 
tion  of  pobllo— In  general.— Plain tiif's 
trade-mark  "Old  Lexington  Club,"  and 
defendant's  '"Lexington  Club,"  used  in 
the  same  trade,  will  be  considered  iden- 
tical as  regards  plaintiflTs  right  to  reg- 
iiiter  his,  over  objection  of  defendant. 
Old  Lexington  Club  Distillery  Co.  v. 
Kentucky  Distilleries  <&  Warehouse  Co. 
(D.  C.)  234  h\  464. 

The  word.  "Stork"  will  not  be  regis- 
tered as  a  trade-mark  for  rubber  nip- 
ples, where  there  is  an  existing  corpo- 
ration the  name  of  which  is  the  Stork 
Company,  irrespective  of  whether  the 
corporation  is  engaged  in  the  manufac- 
ture of  such  goods  or  not  In  re  United 
Drug  Co.,  44  App.  D.  C.  209. 

An  opposition  to  the  registration  of 
the  word  "Simplex"  as  a  trade-mark 
is  properly  sustained  where  the  opposi- 
tion is  by  a  corporation,  the  name  of 
which  is  "The  Simplex  Electric  Heat- 
ing Company,"  and  the  opposer  was 
incorporated  prior  to  the  date  of  the 
adoption  of  the  mark  by  the  applicant 
for  its  registration.  D.  H.  Burrell  & 
Co.  V.  Simplex  Electric  Heating  Co., 
44  App.  D.  C.  452. 

The  owner  of  a  trade-mark  will  not 
be  hampered  or  embarrassed  in  the  le- 
gitimate extension  of  the  business  by 
the  registration  of  the  mark  to  another. 
Canton  Culvert  &  Silo  Co.  v.  Consoli- 
dated Car-Heating  Co.,  44  App.  D.  C. 
491. 

A  registered  trade-mark  applied  to 
overalls,  consisting  of  the  figure  "5," 
in  large  type,  within  the  loop  of  which 
is  a  group  of  five  workmen,  the  upper 
bar  of  the  figure  containing  the  words 
"Big  Five"  in  comparatively  small 
type,  is  not  sufficiently  similar  to  cause 
confusion  in  trade,  to  a  mark,  also 
applied  to  overalls,  consisting  of  the 
word  "Big"  in  large^  type  and  the  figure 
"3"  in  still  lafger  type,  and  containing 
in  the  figure  the  picture  of  a  man  in 
overalls  having  an  arm  extpnde<l  dis- 
playing a  placard.  Shull-Day  Co.  v. 
Levy  Overall  Mfg.  Co.,  45  App.  D.  C. 
342. 

A  mark  applied  as  a  trade-mark  to 
condensed  milk,  consisting  of  the  word 
"Milkman,"  together  with  a  picture  in- 
cluding the  figures  of  a  man  and  woman 
in  Dutch  attire,  and  a  panel  having  a 
figure  of  a  man  and  two  cows  in  the 
background,  the  words  "Condensed 
Milk"  being  printed  over  the  figure, 
and  the  words  "Milkman  Brand"  be- 
neath, is  so  similar  to  a  registered 
trade-mark  applied  to  the  same  product 
as  to  be  likely  to  result  in  confusion  in 
trade,  where  the  latter  mark  consists 
of  a  label  on  a  container  which  shows 
the  name  of  the  registrant  at  the  top, 
followed  by  the  words  "Milkmaid 
Brand,"  and  beneath  a  figure  represent* 
ing  a  milkmaid  with  a  pail  in  her  hand 
and  one  on  her  head,  and  at  the  bottom 
of  the  figure  in  large  type  the  words 
"Condensed    Milk."    Nestle    &    Anglo- 
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Swiaa  Coudeuaed  Milk  Co.  t.  Holland 
Food  Corp.,  4Ci  App.  D.  C.  351. 

A  mark  applied  to  sboes,  consisting 
ot  the  words  "Mother  Goose"  and  the 
picture  of  that  character  riding  a 
broom  through  the  skies,  is  so  decep- 
tively similar  to  an  eiistiuB  reBistered 
mark  applied  to  the  satiie  goods,  con- 
sisting o£  the  word  "Goose"  printed 
across  the  picturn  of  a  goose  boldlng 
a  ke;  in  its  mouth,  that  the  applica- 
tion tor  registration  therefor  is  proper- 
ly refused.  KnuO-Eeith  Shoe  Co.  v. 
International  Shoe  Co.,  45  App.  D.  C. 
H5. 

In  a  case  involving  the  question 
whether  two  marks  are  80  similar  as  to 
cause  confusion  in  trade,  any  douht 
eriating  should  be  resolved  for  the  pro- 
tection of  the  public.  Goodrich  Drug 
Co.  V.   Cassada  Mfg.   Co.,  40  App.   D. 

C.  146 ;  Lambert  Pharmacal  Co.  y. 
Menlha-I.istine  Chemical  Co.,  47  App. 

D.  C.  197. 

In  determining  whether  words  are  so 
^milar  as  to  cause  confusion  in  trade, 
dissimilarity  of  the  labels  and  the  box- 
es used  is  of  little,  if  any,  consequence; 
and  the  word  "Velvetina,"  as  a  trade- 
mark applied  to  face  powder,  is  bo 
similar  to  "Velvelite,"  as  applied  to 
the  same  goods,  as  to  be  likely  to  cause 
confusloD  in  trade.  Goodrich  Drug 
Co.  V.  Cassada  Mfg.  Co.,  40  App.  D. 
C.   146. 

H^stration  of  the  word  "Butter- 
Cream,"  as  a  trade- mark  applied  to 
bread,  held  properly  refused  on  the 
opposition  of  the  owner  of  the  regis- 
lered  trade-raark  "Butter-Nut,"  and 
alEO  the  registered  trade -mark  "Butter- 
Krust."  Nafiiger  v.  Schulze  Baking 
Co..  46  App.  D.  C.  2!>2. 

Applicant's  mark  for  sticky  fly  paper 
held  so  similar  to  the  opposer's  mark 
as  to  be  likely  to  cause  confusion  in 
trade,  hut  applicant's  aeconii  mark, 
with  the  word  "Sticty"  and  the  flies 
eliminated,  whs  registrable.  O.  &  W. 
Thum  Co.  ■».  Dickinson,  46  App.  D.  C. 
30C 

Tbe  words  "Home  Pride"  are  so  sim- 
ilar to  "Home"  and  •■Home  Brand," 
registered  as  trade-marks  and  applied 
to  the  same  goods,  as  to  be  likely  to 
cause  conEupion  in  trade,  and  are  there- 
fore not  registrable.  Griggs,  Cooper  & 
Co.  ».  Federal  Coffee  Mills  Co.,  46  App. 
n.  C.  317. 

In  a  trade-mark  Interference,  involv- 
ing the  ciaeslion  whether  the  poods  of 
tbe  applicant  to  which  the  mark  is  ap- 
plied are  ot  the  same  descriptive  char- 
acter aa  those  of  the  opposer,  any  doubt 
will  be  resolved  in  favor  of  the  oppos- 
er. Simplex  Klectric  Hen  ting  Co.  v. 
Ramey  Co..  4(t  App.  D.  C.  400. 

Tbe  registration  aa  a  trado-mark  ot 
tbe  words  "Dri-Shod,"  as  applied  to 
boots  and  shoes,  is  properly  canceled, 
on  petition  of  the  prior  user  of  the 
words  "Dry^Socks"  OS  applied  to  the 
same  goods ;  the  words  being  so  similar 
aa    to    be    apt    to    cause   confusion    in 
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trade.  F.  P.  Kirkendall  &  Co.  t.  May- 
er Boot  &  Shoe, Co.,  47  App.  D.  C. 
245. 

A  person  may  not  repater  a.  trade- 
mark aimilar  to  one  already  in  uae  by 
another  engaged  in  a  business  of  the 
aame  general  nature,  where  the  likely 
effect  will  be  to  lead  to  confusion  con- 
cerning the  goods  themselves  or  their 
origin;  and  the  word  "Orchestrola" 
held  not  registrable  as  a  trade-mark  as 
applied  to  phonographs,  upon  tbe  opp«>- 
sition  of  a  prior  registrant  of  the  word 
I'OrcheBtrelle."  who  had  applied  the 
word  to  automatically  operated  orgajja, 
and  who  thereafter  engaged  in  the  man- 
ufacture aad  sale  of  phonographs. 
Thomas  Mfg.  Co.  v.  ^olian  Co.,  47 
App.  D.  C.  376. 

The  test  in  a  trade-mark  oppositioD 
is  not  whether  there  will  be  a  likelihood 
of  a  purchaser  confusing  the  products, 
but  whether  confusion  in  the  mind  of 
the  purchaser  will  arise  as  to  the 
source  from  which  they  came.  Wil- 
liams V.  Kem  &  Sons,  47  App.  I>.  C. 
441. 

Plaintiff  which  adopted '  the  trade- 
name "Jordan  Sulphur  Springs  Sani- 
tarium Company,"  cannot  complain 
that  defendant  engaged  in  the  same 
business  adopted  the  name  "Mudbaden 
Sulphur  Springs  Company."  Jordan 
Sulphur  Springs  &  Mud  Bath  Sanita- 
rium Co.  v.  Mudbaden  Sulphur  Springs 
Co.  (Minn.)  160  N.  W.  252. 

The  right  in  a  city  to  call  a  hotel  by 
a  certain  name  should  be  exclusive,  so 
that  the  public  will  not  be  confusod. 
Freeland  v.  Bnrdick  (Mo.  App.)  204  S. 
W.  1123. 

Sec,  also,  §  9501,  note  19,  f  9506, 
note  1,  and  £  9508,  note  7. 

32.  — <—  Knowledge  or  intent.— A 
manufacturer  ot  powdered  lye.  knon-- 
ing  of  the  manufacture  and  sale  of  tbe 
some  product  in  a  neighboring  terri- 
tory by  another  mauutacturer,  and 
the  use  by  the  latter  tor  many  years 
ot  a  mark  in  connection  with  such 
manufacture  and  sale,  contHinins  tht; 
pictorial  representation  of  a  hog,  is 
not  entitled  to  registration  of  a  mark 
as  a  trademark  for  lye.  the  predom- 
inating feature  of  which  mark  is  a 
hog.  E.  Mvers  Lye  Co.  v.  SiDclair 
Mfg.  Co.,  46  App.  D.  C.  55. 

33.  —  Imitation.— In  a  case  of  tui 
application  for  registration  of  a  trade- 
mark, where  there  are  indications  that 
the  applicant  is  attempting  to  obtnin 
RD  unfair  advantage  over  a  competitor, 
doubts  as  to  whether  tbe  mark  ie  de- 
ceptively similar  to  an  existing  mark 
will  be  resolved  in  tavor  ot  the  prior 
user.  Kaut-lleith  Shoe  Co.  v.  Inter- 
national Shoe  Co.,  45  App.  D.  C.  545. 

Where  the  applicant  for  registra- 
tion of  a  trade-mark  attempts  to  sim- 
nlate  tbe  trade-mark  of  another,  the 
two  marks  will  not,  in  an  opposition 
proceeding,  be  examined  to  detect  mi- 
nute differences,  but  will  be  viewed   as 
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a  whole,  as  the  public  would  view 
them.  0.  &  W.  Thum  Co.  y.  DickiDSon, 
46  App.  D.  C.  306. 

34.  Use  of  trade-mark  or  trade- name 
for  different  goods.— Within  the  mean- 
io;  of  the  trade-mark  act,  washing 
powder  adapted  for  use  in  cleansing 
aod  polishing  articles  made  of  metal 
ic  of  the  same  descriptive  property 
as  metal  polish,  so  that  the  use  of  the 
word  "Kleeno'*  as  part  of  a  trade- 
mark, used  by  a  company  manufactur- 
ing the  latter  product,  will  infringe 
the  rights  of  a  company  manufactur- 
ing the  former  product,  and  which  has 
previously  registered  the  word  as  a 
trade-mark  therefor.  Fishbeck  Soap 
Co.  v.  Kleeno  Mfg.  Co.,  44  App.  D. 
C.  6. 

The  use  of  a  word  as  a  trade- mark 
for  goods  heated  by  steam  will  pre- 
clude its  registration  as  a  trade-mark 
for  goods  heated  by  electricity.  D.  H. 
Burrell  &  Co.  v.  Simplex  Electric 
Heating  Co.,  44  App.  D.  C.  452. 

Hegistration  of  the  word  "Nokoro," 
■■   a  trade-mark  for   electrical  resist- 
***^ces,  electrical  apparatus,  etc.,  should 
^€  denied  upon  the  opposition  of  one 
who  has  made  prior  use  of  the  word 
"No-Co-Ro,"   as  a  trade-mark  in  con- 
nection   with    sheet    metal,    which    is 
adapted  to  be  used  for  electrical  resist- 
•ncea.    Canton  Culvert  &  Silo  Co.  v. 
Consolidated  Car-Heating  Co.,  44  App. 
D.  C.  491. 

The  fact  that  there  have  been  a  num- 
ber of  registrations  of  marks  contain- 
ing pictorial  representations  of  hogs, 
M  trade-marks  for  hog  remedies,  will 
not  justify  the  rejection  of  such  a  mark 
*8  applied  to  lye,  even  though  powdered 
lye  is  capable  of  being  used  as  such  a 
remedy,  as  such  a  mark  is  not  de- 
scriptive of  lye.  E.  Myers  Lye  Co.  v. 
Sinclair  Mfg.  Co.,  46  App.  D.  C.  55. 

An  opposition  to  the  registration  of 
"le  word  "E^gle"  for  ice  cream  cones, 
which  are  made  wholly  without  milk 
®f  any  dairy  product,  and  are  used  as 
Containers  for  ice  cream,  is  properly 
aismissed,  where  the  prior  use  by  the 
<>PP08er  of  the  same  word  was  upon 
^7  products,  such  as  condensed  and 
evaporated  milk  and  cream,  etc.  Bor- 
den's Condensed  ^  Milk  Co.  v.  Eagle 
Mfg.  Co.,  47  App.  D.  C.  191. 

Prior  use  by  a  party  of  the  word 
"Hob"  as  a  trade-mark  for  rubber 
boots  and  shoes  held  to  require  denial 
of  registration  by  another  party  of  the 
Mme  word  as  a  trade-mark  for  leather 
shoes.  Boston  Rubber  Shoe  Co.  v. 
Abramowitz,  47  App.  D.  C.  199. 

The  user  of  the  word  "Duxbak*'  as 
a  trade-mark  for  paste  or  liquid  dress- 
tag  for  shoes  held  entitled  to  registra- 
tion as  against  one  who  adopted  the 
'ford  about  the  same  time  as  a  trade- 
mark for  dressing  for  fabrics,  including 
leather  belte.     Schieren  Co.  v.  Whitte- 


more  Bros.  Corporations,  47  App.  D. 
C.  247. 

The  word  "Success," .  as  applied  to 
self-raising  pancake  flour  and  com 
meal,  is  not  registrable  over  the  prior 
registration  of  the  same  word  as  ap- 
plied to  flour.  Williams  ▼.  Kern  & 
Sons,  47  App.  D.  C.  441. 

36.  Priority  of  U8«d— See  note  34,  un- 
der this  section. 

The  general  rule  la  that,  as  between 
conflicting  claimants  to  the  right  to  use 
the  same  trade-mark,  priority  of  appro- 
priation determines  the  question ;  but 
adoption  of  trade-mark  in  connection 
with  proprietary  medicine  sold  in  New 
England  States  did  not,  in  absence  of 
valid  legislation,  project  adopter^s  right 
of  protection  in  advance  of  extension  of 
Her  trade,  or  operate  as  claim  of  terri- 
torial rights  over  areas  into  which  it 
was  thereafter  advisable  to  extend  trade, 
as  Kentucky,  where  New  England 
adopter  was  subject  to  rights  of  sub- 
sequent user  of  name,  who  had  been  a 
prior  user  in  the  Kentucky  field.  Unit- 
ed Drug  Co.  V.  Theodore  liectanus  Co., 
39  S.  Ct.  48,  63  L.  Ed.  — . 

Exclusive  right  to  use  of  mark  or  de- 
vice claimed  as  trade-mark  is  founded 
on  priority  of  appropriation,  although 
absolute  priority,  like  that  required  of 
an  inventor  in  a  patent,  is  not  neces- 
sary. Manitou  Springs  Mineral  Water 
Co.  V.  Schueler,  239  F.  593,  152  O.  C. 
A.  427. 

In  suit  for  infringement  of  common- 
law  trade-mark  in  name  ''Howard"  as 
applied  to  pianos  without  any  other 
designation,  held,  that  plaintiff  alone 
had  a  trade-mark  in  such  name.  Bald- 
win Co.  V.  R.  S.  Howard  Co.  (D.  C.) 
233  F.  439. 

Plaintiff  having  known  of,  without 
opposing,  defendant's  use  of  its  trade- 
mark for  15  years,  during  which  defend- 
ant built  up  an  extensive  business,  will, 
on  the  ground  of  estoppel,  not  be  ad- 
judged entitled  to  register  the  same. 
Old  Lexington  Club  Distillery  Co.  v. 
Kentucky  Distilleries  &  Warehouse  Co. 
(D.  C.)  234  F.  464. 

A  use  of  a  trade-mark,  though  so 
small  and  for  such  a  short  time  prior  to 
defendant's  use  that  it  had  not  become 
identified  in  the  hands  of  the  public 
with  plaintiff's  goods,  but  continued 
thereafter,  establishes  ownership  of  the 
trade-mark ;  and  a  user  of  a  trade- 
mark, prior  .  to  defendant's  use,  on 
about  one-eleventh  of  the  whole  of  plain- 
tiff's output,  which  is  uninterrupted  and 
open,  is  sufficient  to  establish  ripht  to 
the  trade-mark;  and  the  use  of  the  up- 
per half  of  the  globe  is  a  use  of  a  trade- 
mark consisting  of  the  entire  globe. 
Waldes  v.  Internntional  Mfrs.'  Aetncy 
(D.  C.)  237  F.  502. 

Plaintiff,  who  first  adopted  title  "Hap- 
piness" for  duly  copyriffhto<l  play,  etc., 
held  to  have  acquired  trade-mark  which 
would  be  protected;  and  his  right  held 
not  affected  because  of  previous  dra- 
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IDS  tic  production,  tmder  same  name,  at 
private  house,  for  charitable  purposes. 
Manners  v.  Triangle  Film  Corporation 
(D.  C.)  244  F.  2S3,  order  reversed  (C. 
C.  A.)  247  K.  301. 

It  is  use,  and  not  invention,  of  trade- 
mark tbat  creates  eiclusive  right,  and 
trade-mark  acluallj'  applied  for  first 
time  by  manufacturer  to  articles  made 
and  sold  by  him  to  dealer  is  not  neces- 
sarily property  of  mnniifaeturer,  for,  if 
it  be  applied  at  request  and  with  author- 
ity of  dealer,  to  be  used  in  connection 
with  his  sales,  manufacturer  may  be 
treated  as  ageot  of  dealer.  M.  B.  Fahey 
Tobacco  Co,  v.  Senior  (D.  C.)  247  F. 
801).  dporee  affirmed  in  part  and  reversed 
in  part  (C.  C.  A.)  252  F.  5T9. 

The  fact  that  one  who  lins  copyridhtcd 
a  fiiture  which  he  has  iJpBignated  ity  a 
fanciful  name,  and  who  has  also  pro^ 
cured  a  design  patent  for  the  fixure,  has 
licensed  a  third  person  to  apply  the 
name  and  the  re  presentation  of  the  fig- 
ure as  a  trade-mark  or  otherwise  to 
clothing  ealnblLshes  no  ground  of  oppo- 
sition to  t]ic  reKistration  of  the  uame 
as  a  trnde-mark  by  one  who  in  already 
using  the  name  as  a  trademark  for  Che 
same  class  of  goods.  Wilson  v.  Hecht, 
44  App.  D.  C.  33. 

The' word  "Ford,"  as  applied  to  auto- 
mobiles and  their  parts,  not  including 
engines,  cannot  properly  be  registered 
as  a  trade-mark  on  the  application  of 
the  manufacturer  o(  snch  merchandise, 
where  it  appears  tbat  a  company  oppos- 
ing its  regialration  and  whose  name  is 
the  Ford  Mrilor  Company  was  incorpo- 
rated prior  to  the  adoption  and  use  of 
the  word  "Ford,"  and  it  is  imtnaterial 
whether  the  word  is  to  be  written  or 
printed  in  a  peculiar  manner  by  tlie  ap- 
'plieant.  Manslield  Tire  &  Rubber  Co. 
T.  Ford  Motor  Co.,  44  App.  D.  C.  205. 

Registration  of  the  word  "Rei"  as  a 
trade-innrk  for  flour  is  properly  refused 
upon  the  opposition  of  a  firm  claiming 
a  prior  use  of  the  word  as  applied  to 
flonr  for  nearly  40  years,  where  it  ap- 
pears that  the  use  was  begun  by  tbe 
senior  member  of  tbe  opposing  firm  and 
continued  by  successive  firms  of  which 
be  remained  the  senior  member,  and 
that  the  word  was  originally  used  on 
floor  made  from  soft  wheat  and  after- 
wards on  flour  made  from  hard  wheat, 
and  where  it  also  appears  that  alt  such 
flour  was  of  the  same  superior  grade, 
and  there  was  no  misrepresentBtion  id 
the  use  of  the  mark.  Roval  Milling  Co. 
V.  J.  F.  Imbs  Milling  Co.,  44  App.  D. 
C.  207. 

In  a  trade-mark  interference  involving 
the  use  o(  the  word  "Pathfinder,"  as  ap- 
plied to  coifee,  a  decision  of  the  Commis- 
sioner of  Patents  was  affirmed,  where 
the  evidence  showed  that  tbe  applicant 
had  adopted  the  word  four  years  before 
tbe  other  party  had  registered  it,  and 
had  continually  used  it  since  in  intra- 
state and  interstate  commerce.  Stein- 
wemler-Sloffregen  Coifee  Co.  v.  Na- 
tional Grocer  Ca,  44  App.  D.  C.  403. 
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Id  determining  priority  of  use  of 
marks  applied  to  drinking  water,  all 
containing  the  word  "bear,"  it  is  not 
material  whether  tbe  word  "lithia"  is 
inserted  or  omitted,  nor  material  tbat  in 
one  instance  a  black  bear  was  shown, 
while  in  another  a  polar  bear,  or  wheth- 
er the  word  "bear"  is  printed  beside  the 
picture  of  the  bear  or  on  it.  Great 
Bear  Spring  Co.  y.  Bear  lithia-Springa 
Co.,  45  App.  D.  C-  305. 

Prior  use  by  one  of  the  parties  of  tbe 
nark  in  question  is  not  such  a  use  as 
will  entilje  such  party  to  secure  ita 
registration,  wl.cre,  although  the  mark 
itself  is  not  deceptive,  tbe  statements 
on  the  label!!  „d  which  it  is  used  ar-^  de- 
ceptive. Coffin  Redtngton  Co,  t.  Turn- 
er. 40  App.  D.  C.  449. 

In  determiuing  prior  use  of  a  mark, 
it  is  immaterial  whether  in  its  nse  it 
was  printed  or  written  on  the  goods,  or 
on  the  container  in  which  the  goods 
were  sold,  so  long  as  the  mark  conveyed 
to  the  purchaser  knowledge  of  tbe  origin 
or  source  of  manufaclure  of  the  goods 
to  which  it  was  applied.  Rice-Mtii 
Dry  Goods  Co.  v.  Sebwarzenbacb-Uuber 
Co..  47  App.  D.  C.  240. 

That  no  owner  of  a  building  used  as 
a  hotel  has  ever  personally  conducted  a 
hotel  therein  is  not  a  oontrolliog  fac- 
tor Id  determining  whether  the  name  has 
become  localized  to  tbe  building,  in  an 
action  by  an  owner  to  enjoin  use  of  the 
name  by  another ;  for  name  of  hotel  re- 
mains with  location,  rather  than  with 
proprietor,  and  passes  with  premises  to 
successive  proprietors,  where  building 
is  designed  to  be  used  permanently  as  a 
hotel,  and  name  is  impersonal,  and  has 
been  applied  exclusively  to  tbe  one 
place.  Freeland  v.  Burdick  (Mo.  App.) 
204  S.  W.  1123. 

Exclusive  right  to  trade-mark  does 
not  belong  to  one  who  suggested  or  in- 
vented it,  but  to  him  who  was  first  to 
appropriate  and  use  it  in  Ms  business 
and  III  give  it  n  name  ond  reputation. 
Star  Co.  V.  Wheeler  Syndicate  (Sup.) 
180  N.  T.  S.  eS9:  Pisher  v.  Stnr  Co., 
Id.  693;  Wheeler  Syndicate  v.  Same,  Id. 

37.  Abandonmant  and  exttnaulihMent. 

—See  i  951)8,  note  8,  post. 

A  manufacturer,  having  dedicated  aD 
article  to  the  public,  cannot  thereafter 
convey  exclusive  rights  to  manufacture. 
Kisenstadt  Mfg.  Co,  v.  J.  M.  Fisher  Co 
a>.  C.)   232  F.  957. 

The  uae  of  a  trademark,  which  is  so 
small  and  of  such  a  color  as  to  be  diffi- 
cult to  discover,  is  evidence  against  the 
abandonment  of  the  trade-mark,  though 
Dot  effective  to  establish  the  mark  it- 
self. Waldea  v.  International  Mfra ' 
Agency  <D.  C.)  237  F.  502. 

An  application  for  registration  of  a 
mark  as  a  trade -mark  is  properly  de- 
nied on  opposition,  and  a  petition  by 
the  opposer  for  the  cancellation  of  a 
previous  registration  by  tbe  applicant 
of  the  same  mark  is  properly  granted, 
where  It  appears  that  the  applicant. 
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maj  years  before  his  application,  sold 
to  the  opposer  his  business  of  manu- 
facturing the  patented  article  to  which 
the  mark  was  applied,  and  granted  to 
the   opposer    an    exclusive    license    to 
manufacture   and  sell  the  article,   and 
at  the  request  of  the  opposer  procur- 
ed the  registration  of  the  mark,  that 
after  such  sale  the  .opposer  continued 
to  manufacture  the  article  and  use  the 
mark,  and  that  the  applicant  after  the 
expiration  of   the  patent  resumed  the 
business   of   manufacturing   the   article 
and  the  use  of  the  mark  in  competition 
with     the     opposer.       MacWilliam     ▼. 
President  Suspender  Co.,  46  A  pp.  D.  C. 
45. 

An  application  for  registration  of  a 
trade-mark  is  properly  denied,  wher« 
the  applicant  has  parted  with  his  right 
to  use  the  mark,  except  in  a  limited 
territory.  Schierling  v.  Schulze  Baking 
Co.,  46  App.  D.  C.  50. 

Use  of  a  word  as  a  trade-mark  can- 
not be  predicated  upon  an  assignment 
of  the  mark  by  the  former  member  of  a 
dissolved  copartnership,  who  on  dis- 
solution of  the  firm  did  not  continue 
its  business.  Under  such  circumstances 
the  mark  becomes  abandoned  and  sub- 
ject to  appropriation  by  any  one. 
Rice-Stix  Dry  Goods  Co.  v.  Schwarz- 
enbach-Huber  Co..  47  App.  D.  C.  249. 

Where  owners  o^  theater  were  using 
the  name  "Orpheum,*'  a^d  did  not 
transfer  the   name   to   the    Colosseum 


Theater  until  about  four  months  aft- 
er abandoning  their  old  **Orpheum" 
Theater,  and  it  was  for  all  such  time 
their  intention  to  transfer  and  keep 
such  name,  such  delay  does  not  indi- 
cate intention  to  abandon  its  use.  New 
York  Life  Ins.  Co.  v.  Orpheum  Theater 
&  Realty  Co.  (Wash.)  171  P.  534. 

47.  Extent  of  rights  aoquired.— See  f 
9485,  note  11,  ante. 

48.  Evidence— Presumptions  and  bur- 
den of  proc^.^There  is  no  presump- 
tion, on  the  expiration  of  the  patent, 
that  the  name  under  which  the  pat- 
ented article  was  sold  passes  to  the 
public,  on  t^he  theory  that  it  consti- 
tuted a  generic  description;  conse- 
quently, in  the  absence  of  proof  'to 
that  effect,  rights  in  the  trade-mark 
are  not  affected  by  the  expiration  of  the 
patent.  President  Suspender  Co.  v. 
Macwilliam,  238  F.  159.  151  C.  C.  A. 
235,  hffirming  decree  (D.  C.)  233  F. 
433. 

49. Weight  and  sufRcienoy.— Ev- 
idence held  to  justify  a  finding  that 
statements  on  the  labels  on  which  the 
trade-mark  in  question  was  used  were 
deceptive.  CoflBn  RedinRton  Co.  v. 
Turner,   46  App.   D.   C.   449. 

Cited  without  definite  application, 
Baldwin  Co.  v.  R.  S.  Howard  Co.  (C. 
C.  A.)  238  F.  154;  Ammon  &  Per- 
son V.  Narragansett  Dairy  Co.  (D.  C.) 
252  F.  276. 


§  9491.  (Act  Feb.  20,  1905,  c.  592,  §  6,  as  amended,  Act  March  2, 
1907,  c.  2573,  §  2.)  Applications  and  notices  of  opposition; 
certificate  of  registration. 

Cited    without    definite    applleation, 

Ammon     &     Person    v.     Narragansett 
Dairy  Co.   (D.  C.)  252  F.  276. 

§  9492.  (Act  Feb.  20,  1905,  c.  592,  §  7.)  Notice  of  opposition;  in- 
terferences ;   appeals. 

2.  Truth  and  good  faith  of  repre- 
sentations.^See  notes  under  S  0506, 
post 

3.  Similarity  of  marks  and  priority 
of  ussz-See  notes  under  S  9490,  ante. 

5.  Right  to  Institute  an  Interference. 

—One  who  has  used  a  word  as  a  trade- 
Mme,  though  not  entitled  to  owner- 
ship of  it  as  a  trade -marlc,  may  op- 
pose its  registration.  Nairn  Linoleum 
Co.  V.  Ringwalt  Linoleum  Worlcs,  46 
App.  D.  C.  64;  Farr  &  Bailey  Mfg. 
Co.  V.  Same.   Id.  69. 

7.  Determination    of    InterferencOw— 

The  disclaimer  by  the  applicant  for  the 
registration  as  a  trade- mark,  of  a  mark, 
part  of  wiiich  consisted  of  the  word 
"Kleeno,"  of  that  word,  after  an  op- 
position has  been  filed,  will  not  of  it- 
self justify  the  dismissal  of  the  op- 
position, as  the  practice  of  permitting 
a  disclaimer  under  such  circumstances 
would  result  in  confusion,  and  deprive 
the  owner  of  a  mark  of  the  protection 


to  which  he  is  entitled.  Fishbeek  Soap 
Co.  V.  Kleeno  Mfg.  Co.,  44  App.  D. 
C.  6. 

On.  opposition  to  the  registration  as 
a  trade-mark  of  the  words  ''Kellogg's 
Toasted  Rice  Bubbles"  on  the  ground 
of  prior  use,  the  applicant  filed  a  dis- 
claimer to  the  first  three  words  "apart 
from  the  mark  shown  in  the  drawing," 
and  the  interest  of  the  opposer  in  the 
proceeding  was  shown,  held,  that  the 
opposition  should  be  sustained.  Kel- 
logg Food  Co.'  V.  Kellogg  Toasted 
Corn  Flake  Co.,  4Q  App.  D.  C.  521. 

8.  Injury  to  opposer— To  success- 
fully oppose  the  registration  by-  anoth- 
er of  a  mark  as  a  trade-mark  the  op- 
poser must  show  an  injury  of  a  legal 
character.  Wilson  v.  Hecht,  44  App.  D. 
C.  33. 

12.  Pieadingw— After  an  applicant  for 
the  registration  of  a  trade-mark  has 
been  defeated  in  an  opposition  pro- 
ceeding, he  may  amend  his  application: 
but  in  so  doing  he  must  omit  there- 
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ing  Is  final  and  condugive.  D.  H.  Bnr- 
rell  &  Co.  V.  Simplei  Electric  Heat- 
ing Co.,  44  App.  D.  C.  452. 


§  9494.  (Act  Feb.  20,  1905,  c.  592.  §  9.)     Appeals  from  Commis- 
sioner of  Patents  to  Court  of  Appeals  of  District  of  Columbia. 


Daclslons  reviawabla.— An  appcnl 
does  not  lie  to  the  Appellate  Court  of 
tbe  District  of  Columbia  by  one  of  tbe 
parties  to  a  trade-mark  interfere'^ce 
proceeding  from  an  order  of  tbe  Com- 
mlasioner  of  Patents  diaaolving  tbe  In- 
terference, ftiiich  does  not  finally  re- 
fuae  registration  to  eitber  party.  L. 
Cnndee  &  Co.  v.  B.  F.  Goodrich  Co., 
44  App.  D.  C.  53. 

Failure  to  appoal^-A  decision  of  tbe 
Fatent  Office,  not  appealed  from  in 
a  trade -mark  interference  case,  tbat 
neither  of  tbe  parties  ia  entitled  to 
registration,  is  final  and  conclusive  of 
ever;  question  that  vibs  or  might  have 
been  prKaented  and  determined  in  the 
case;  and  a  party  to  tbat  proceeding 
cannot  obtain  registration  on  another 
application  on  tbe  ground  that  this 
court  in  another  case  Bubaetjuetitly  dc- 

§  9495.  (Act  Feb.  20,  1905,  c.  592, 
marks. 
I.  Assignability   of    trado- marks.— In      i 

1S90  W.  regiatered  the  words  "Bia- 
njarck  Brau"  aa  a  trade-mark  for  beer, 
but  tieitber  he  nor  bis  employer,  nor 
tbe  K.  Co.,  with  wbicb  bis  em[)loycT 
amalgamated,  ever  sold  beer  under  such 
name.  In  18M  the  E.  Co.  assigned  to 
H.  &  Co.  an  exclusive  licetisu  under 
this  r^istration  to  use  tbe  trade-mark 
in  tbe  New  England  States,  and  H.  & 
Co.  and  its  successor  sold  beer  under 
such  trade -mark  until  11>04.  when  it 
discontinued  sales.  In  tbat  year  com- 
plainant commenced  selling  beer  under 
tbe  name  "Bismarck,"  and  in  1007  reg- 
istered tbal  word  as  its  trade-mark, 
and  thereafter  continuously  sold  beer 
under  such  trade-mark,  Wben  the 
trade-mark  was  registered,  it  was  the 
only  part;  Gelling  beer  under  that 
name.  Some  time  prior  to  tbe  regis- 
tration it  obtained  from  the  E.  Co,  an 
assignment  of  the  right  to  use  such 
name,  except  in  the  New  England 
States.  In  1913  defendant  commenced 
aelling  under  tbe  no  me  "Bismarck" 
and  later  obtained  from  H.  &  Co.'a  suc- 
cessor a  license  to  use  tlie  trade-mark, 
except  in  New  England.  Held,  that 
defendant  acquired  no  trade -mark  or 
title  to  the  W.  registration,  and  bad 
no  defense  to  a  suit  for  infringing  com- 
plainant's trade- mark,  as  tbe  assign- 
ments from  tbe  E.  Co.  to  H.  &  Co., 
and  from  H.  &  Co.'b  successor  to  de- 
fendant, were  merely  attempts  to 
transfer  a  name  without  any  business 
or  good  will,  and  effected  nothing. 
Standard  Brewery  Co.  of  Baltimore 
City  V.  Interboro  Brewing  Co.  (C.  C. 
A.)  229  F.  543- 
A   trade    mark   or    name   cannot   be 


cided  found  tbat  tbe  dedsioD  i 

case  was  erroneoua.     In  re  Herbst,  44 

App.  D.  C.  203. 

Evidence.— \yb ere  a  proceeding  in  o|v 
position  to  the  registration  of  u  trade- 
mark was  heard  on  an  agreed  state- 
ment of  facts,  which  provided  that 
copiea  o(  all  certificates  of  registra- 
tion of  trade-marks  "necessary  and  de- 
sirable in  this  proceeding"  might  be 
offered  in  evidence,  a  copy  of  a  regis- 
tration not  offered  in  evidence  in  the 
Patent  Office,  but  attached  to  appel- 
lant's brief,  will  not  be  considered. 
Borden's  Condensed  Milk  Co.  t.  Eagle 
Mtg.  Co.,  47  App.  D.  C.  191. 

CI  tod  without  deflnlta  application, 
Old  I,,ezington  CInb  Distillery  Co.  t, 
Kentucky  Distilleries  &  Warehouse  Co. 
<D.  C.)  234  P.  464. 


§  10.)     Assigmnents  of  trade- 


assigned,  except  in  connection  with  tb( 
transfer  of  tbe  particular  business  ir 
wbicb  it  bag  been  used,  with  its  goo{ 
will,  and  for  continued  use  upon  tht 
eame  articles  or  class  of  articles 
Carroll  v.  Dulutb  Superior  Uilling  Co. 
232  F.  675.  149  C,  C.  A.  801. 

There  is  no  such  thing  as  convey 
ance  of  trade-mark  In  gross,  but  ii 
must  as  matter  of  law  be  appurtenan 
to  a  business:  and  where,  by  writtei 
instrument,  a  business,  tbe  good  will 
and  all  tangible  ossets  are  conveyed,  l 
trade-mark  appurtenant  to  aucb  busi 
ncas  is  also  conveyed.  President  Sus 
pendcr  Co.  v.  Macwilliam  (D.  C.)  23; 
P.  433. 

There  is  no  sacb  thing  as  transfei 
of  a  trade-mark  in  grots,  and  a  aales 
man  who  sold  under  his  own  nami 
pianoB  made  by  company  for  which  hi 
worked,  but  who  made  no  pianos  him 
self,  hns  no  trade-msrk  in  tbe  name 
Baldwin  Co.  v,  R.  S.  Howard  Co.  iD 
C.)  233  F.  439. 

A  trade-mark  cannot  be  assigned,  dis 
connected  from  tbe  business  and  goo- 
will  with  which  it  has  been  connected 
Allen  V.  Walker  &  Gibson  (D.  C.)  231 
P,  230. 

A  corporation  by  the  purchase  of  as 
sets,  name  and  gnod  will  of  a  bankrup 
corporation  acquired  the  right  to  th 
use  of  tbe  corporate  name,  inetudin 
the  name  of  one  of  the  officers  as  a 
essential  element  thereof  and  so 
means  for  tbe  passage  of  the  good  wil 
with  v/hich  such  name  was  indissolub! 
connected.  G.  B.  McVay  &  Son  See 
Co.  V.  McVny  Seed  &  Floral  Co.  (Ala. 
70  So.  116. 

Cartoons    used   In   syndicated    comi 
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pi  are  m.  commoditj  of  barter  and 
,  th»  aame  u  Uncible  goodi  or 
chandise,  whicli  may  be  sold  under 
incdve  mark  or  name  which  the 
jar  may  exclusive];  use  aa  tradv- 
k.  Star  Co.  T.  Wheeier  Syndicate 
D.)  leo  N.  T.  S.  OS&i  Fiaher  v. 
r  Co.,  Id.  693;  Wheeler  Syndicate 
lame.  Id. 

Raquraltea  Rnd  validity  ol  aaalgn- 
it — A  verbal  aaBignment  of  a  trade- 
k  to  a  mortgagee  in  aid  of  the 
tgage  held  not  to  tranafer  the  title, 
re  tbe  mortgage  traa  not  foreclosed 

tbe  baaiDGBB  in  nbich  the  trade- 
k  was  used  was  diaconlinned.    Car- 

T.  Duluth  Superior  Miliing  Co^  232 
175,  148  C.  G.  A.  601. 
mnsfer  of  a  trade-mark  held  auffi- 
it  to  vest  title  in  the  transferee. 
■a  v.  Walker  &  Gibson  (D.  C-)  235 
30. 

Censtruotlon  and  Dpar«tloa  of  u- 
imenta.— The  sate  of  a  buniness  and 
(ood  will  carries  with  it  sale  of 
le-mark  nsed  in  connection  with 
in«iB,  although  not  expressly  men- 
led  in  instrument  of  sale:  and  the 
>t  to  use  a  trade-mark.  "President," 
a  patented  suspender,  held  to  have 
sed  to  plaintiff  ander  an  exclusive 
;nt  license,  so  plaintiff,  who  bad 
le  trade-mark  valuable  by  advertis- 

HiB  entitled  to  same  on  expira- 
I  of  the  license  at  termination  of 
int.  President  Suspender  Co.  v. 
Trilliam.  238  F.  15B,  IBl  C.  C.  A. 
,  affirming  decree   (D.  G.)  233  F. 

Btentee  of  Buependers.  who  licensed 
ntiff  to  manufacture,  conveyed  bis 
ioeii  and  trade-mark,  etc.,  held  aft- 
Bipiration  ot  patent  not  entitled  to 
trade-mark  or  colored  band  around 
I   of   tbe    anspenders,    although    he 

I  part  of  the  coat  of  adverdaing, 
^re  hia  royaltiea  were  increased,  nor 
■  fact  that  licensee  associated  an- 
fr  name  with  tbe  trade-mark  so 
t  it  became  changed  diminiah  its 
iti  in   the   trade-mark.    Id. 

'here  badness  and  good  will  were 

II  f erred  to  complain  ant'a  predecea- 
and  predecessor  and  complainant 

i  label  bearing  cut  of  original  deal- 


er, held,  that  they  were  entitled  by 
virtue  of  transfer  to  uae  aucb  label. 
M.  B.  Fahey  Tobacco  Co.  v.  Senior  (D. 
C.)  247  F.  KOa,  decree  affirmed  in  part 
and  reversed  in  part  (C.  C.  A.)  2Q2  F. 
679. 

6.  L lean aai.— Party  held  to  acquire 
no  righta  by  license  to  use  name  reg- 
istered by  party  never  using  it  und  un- 
accompanied by  Bale  of  any  businesa  or 
good  will.  Standard  Brewery  Co.  of 
Baltimore  City  v.  luterboro  Brewing 
Co..  229  F.  543,  144  C.  C.  A.  3. 

Wbere  owners  of  theater  used  tbb 
name  "Orpheum"  to  designate  tbe  the- 
ater^ before  making  a  contract  wilb  the 
Orpheum  Circuit  Company  (or  seven 
years'  use  of  building,  held,  the  use 
of  such  name  was  not  by  license.  New 
York  Life  Ins.  Co.  v.  Orpbeum  The- 
ater &  Realty  Co.  (Wash.)  171  P.  534. 

7.  Contraota^The  invalidity  of  con- 
tracts by  which  the  owner  of  a  trade- 
mark granteil  liio  oxcluaive  right  to 
bottle  tbe  bevei:>Ke  does  not  affect  tbe 
owner's  right  to  prevent  tbe  sale  of 
the  beverage  under  the  tcade-mark  by 
one  who  bottled  it  without  consent. 
Coca-Cola  Co.  v.  Bennett,  238  F.  513, 
151  C.  G.  A.  449,  reversing  decree  (D. 
C.)  225  P,  429. 

Defeodant'a  failure  to  deliver  one  in- 
atallmeot  of  motor  cars  to  be  manu- 
factured for  complainant  held  to  war- 
rant complainant  in  rescinding  whole 
contract,  payments  for  which  it  was 
liable  not  having  become  due,  etc.,  so 
defendant  could  not  under  provisiou 
authorizing  it  in  case  of  complainant's 
breech  to  diapoae  of  cara,  sell  tbem 
under  complainant'a  trade -mark.  Rita 
Cycle  Car  Co.  v.  Driggs-Seabury  Ord- 
nance Corporation  <D.  C.)  237  F.  125. 

ft.  Estoppels-Defendant,  who  con- 
tracted to  build  motor  cars  to  be  sold 
under  complainant's  trade -mark,  held 
not  entitled  to  deny  complainant'a  right 
to  tbe  aame;  two  cars  having  been 
manufactured  which  bore  aucb  mark. 
Elti  Cycle  Car  Co.  t.  Driggs-Sea- 
bury  Ordnance  Corporation  (D,  C.)  237 
F.  125. 

II.  iNjaoction.— See  notei  under  i 
9504,  post. 


t98.  (Act  Feb.  20,  1905,  c.  592,  §  13.)     Cancellation  of  regis- 
tration;   proceedings. 


SAitnictloR^Tbis  section  applies  to 
iatrationa  under  Act  March  3.  18S1. 
tOD  Waterworks  Co.  v.  Bear  Lithia 
inga  Co.,  47  App.  D.  C.  437. 
roinda  for  Maoeltatian.— The  inva- 
1  ot  s  party  s  right  to  register  a 
ie-mark  by  the  wro'ngful  registra- 
I  ot  the  same  mark  to  another  im- 
B  dinige,  and  ia  sufficient  grounds 
cancellation.  Great  Bear  Spring 
V.  Bear  I.iUta  Springe  Co.,  47 
1.  D.  C.  434. 


erl;  canceled  by  tbe  Commiaaioner  of 
Patents  on  an  application  of  a  party 
wbo  has  no  light  to  use  the  mark,  but 
who  shows  tbat  a  third  party  ban  a 
right  to  its  uae  superior  to  that  ot  the 
rcgiatrant.  Standard  Brewery  Co.  v. 
Ititerboro  Brewing  Co.,  44  App.  D.  C. 
193. 

Prior  oonrt  deoislon.~A  decision  of 
this  court  in  an  interference,  holding 
tbat  one  of  the  parties  was  entitled  as 
against  tbe  otber  to  bave  its  trade- 
mark registered,  cannot  be  successfully 
assailed  in  a  subsequent  action  brought 
by  the  succeaaful  party  to  bave  his  ad- 
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versary'a  registratioii  of  the  same  mark 

canceled  as  having  been  wrongfully 
granted.  Great  Dear  SprlnE  Co.  v. 
Bear  Litbia  Springs  Co.,  47  App.  D.  0, 


existing  independently  of  registratio 
under  Trade-Mark  Act  Feb.  20,  lUO 
(Comp.  St.  1916,  i  U485  et  seq.),  cai 
cellatloD  of  regiatratjon  does  not  ei 
tingiiiab  a  rigbt  which  registration  di 
not  confer.  Mcllhenny  Co.  v.  Oaidi 
(C,  C.  A.)  253  F.  613. 

§  9501.  (Act  Feb.  20,  1905,  c.  592,  §  16.)     Registration  prima  fad 

evidence  of  ownership;   infringement;   treble  damages. 
I.  REGISTRATION    AS    EVIDENCE 

I.  EfTeot  ot  renislratlon.— The  allow- 
ance of  a  trade-mark  by  the  Patent 
Uffice  furniahes  a  strong  presumption 
of  its  validity;  but  a  trade-mark  in 
the  words  "The  Velvet  Kind,"  aa  ap- 
plied to  ice  cream,  being  invalid,  can- 
nut  be  Hustained  becauae  of  the  pre- 
Bumptiun.  Chapin-ijaoks  Mfg.  Co.  v. 
Houdler  Creamery  Co.  (C.  C.  A,)  254  F. 
563. 

Uegiatration  of  a  trade-mark  eatab- 
lishea  prima  facie  ownership  in  the 
registrant,  and  placea  tbe  burden  of 
proof  on  one  claiming  prior  uae.  Itice- 
Stii  Dry  Goods  Co.  r.  Schwarzenbach- 
Huber  Co,,  47  App.  I).  C.  249. 

A  certificate  of  Togiatration  of  a 
trade-mark  is  merely  prima  facie  evi- 
dence of  ownership  of  the  mark,  and 
by  it  the  registrant  acquires  no  vested 
right  in  the  mark.  Fultou  Waterworks 
Co.  v.  Bear  Litbia  Springe  Co.,  47  App. 
D.  C.  437. 

II.  INFRINGEMENT 

(.4)  In  generai 

7.  Injuries  from  Infringeneit.— Firat 

appropriator  of  name  or  device  puint- 
ing  to  hJB  ownership  is  injured  when- 
ever airother  ndopta  same  name  or  de- 
vice foe  similar  articles.  Uanitou 
Springs  Mineral  Water  Co.  v.  Sehueler, 
23U  F.  583.   102  C.  C.  A.  427. 

To  conatitute  violation  of  trade-mark 
rights,  injury  to  good  will  of  .owner's 
business  must  appear.  Joseph  Schlitz 
Brewing  <'o.  v.  Houston'  Ice  &  Brew- 
ing Co.,  241  F.  817,  154  C.  0.  A.  519. 


(B)  What   , 

II.  KnowledM  I 


tbe    : 


i(e»  infringement 
Intent,— It  is  nu 
of 


charge  of  infringement  of  trade-mark 
to  prove  a  diatinct  intent  on  the  part 
of  the  infringer.  Goldsmith  Silver  Co. 
V.  Siivage.  22i)  F.  623.  J44  C.  C.  A.  33. 
affirminK  decree  (I).  C)  2!1  F.  751;  O. 
&  W.  Thum  Co.  V.  Dickinson,  245  F. 
009,  I.'jS  C.  C.  A.  37.  certiorari  denied 
Dickinson  t.  O.  &  W.  Thum  Co.,  38 
8.  Ct.  334,  62  L.  Ed.  928;  O.  &  W. 
Thum  Co.  v.  A.  K.  Ackerman  Co..  245 
F.  CO!),  158  C.  C.  A.  37,  certiorari  de- 
nied A.  K.  Aikerman  Co.  v.  O.  &  W. 
Thum  Co..  38  S.  Ct.  3.34,  02  L.  Ed. 
023. 

Where,  after  notice  that  its  label 
conflteti'd  with  registered  trade -mark 
of  complainant,  di'fi'iidant  refused  to 
remove  misleading  device,  defendant  ia 
guilty  of  iotcntiunal  wrong,  though  in 


ita  part  to  palm  oS  its  goods  as  thoa 
of  plaintiff.  Gordon's  Dry  Gin  Co.  i 
Eddy  &  Fisher  Co.  (D.  C.)  240  F.  95- 
12.  Imitation— in  general^ln  testia 
the  charge  of  infrinseroent  of  track 
mark  or  of  unfair  competition,  consideJ 
ation  must  be  given  to  the  queiilio: 
whether  tbe  resemblances  so  far  don 
inate  the  difference  as  to  be  likely  t 
deceive  ordinary  purchasers:  and  th 
purchasers  most  to  be  considered  ar 
the  ultimate  users.  O.  &  W.  Thum  Ct 
V.  Dickinson.  245  F.  GOO.  158  C.  C.  A 
37,  certiorari  denied  Dickinson  v.  O.  i 
W.  Thum  Co..  38  S.  CL  334.  02  L.  Ed 
928;  O.  &  W.  Tbum  Co.  v.  A.  K.  Ack 
erman  Co.,  345  F.  600,  158  C.  C.  A 
37,  certiorari  denied  A.  K,  Ackerma 
Co.  V.  0.  ft  W,  Thum  Co.,  38  S.  Cl 
334,  02  L.  Ed.  92a 

It  is  not  necessary,  to  constitute  in 
frinsement  of  a  trade-mark,  that  thi 
similarity  should  be  such  as  to  deceit^ 
a  cautious  purchasi^r;  but  it  is  suffi 
cient  if  it  would  deceive  the  ordinar 
unwary  purchaser.  Allen  v.  Walker  I 
Oihaon  (D.  C.)  235  F.  230. 

The  unnecetisary  adoption  of  a  par 
of  plaintiffs  trade-mark,  a  part  so  sut 
stantial  aa  to  have  become  a  trade-nam 
or  nickname  for  the  gumls,  ia  generalt; 
reganled  aa  an  infringement.  Ammoi 
ft  I'erson  v.  Narraganaett  Dairy  Co 
(D.  r.)  252  F.  270. 

Neither  subtractions  from  nor  sddi 
tions  to  a  trade -mark  proper  will  avuit 
infringement,  when  such  imitation  ai 
ia  likely  to  lead  to  confusion  still  re 
mains,    despite    the    change.    Id. 

No  business  rival  will  be  perniittet 
lo  use  signs  tending  to  confuse  the  idea 
tity  of  bis  business  with  another's  at 
as  to  mislead  the  public  and  diver 
business  from  his  competitor  to  himself 
O  K  Bus  ft  Baggage  Co.  v.  O  K  Trans 
fcr  ft  Storage  Co.  (Okl.)  165  P.  136. 

13. Marks,  devloM,  or  symboli 

— Com])lainant'a  trade-mark  for  stick] 
fly  paper,  ronaisting  of  printed  matte: 
and  arbitrary  ilesigns  printed  in  lilaci 
ink  on  the  sheets,  held  infringed  by  de 
feudant.  O.  ft  W.  Thum  Co.  v.  Dick 
inson,  245  F.  600,  l.-JS  C.  G  A.  37 
certiorari  denied  Dickinson  v,  O.  A  W 
Thum  Co.,  3S  8.  Ct.  334.  62  L.  Ed.  92S 
O.  &  W.  Thum  Co.  v.  A.  K.Ackermai 
Co.,  245  F.  600.  158  C.  C.  A,  37.  ceriio 
rari  denied  A.  K.  Ackeroian  Co.  v.  O.  t 
W.  Thum  Co.,  38  S.  Ct.  334,  02  L.  Ed 


(1994) 


h.2) 


TRADE-UARSg 


g  9501 


I  principal  feature  held  Dot  Infringed 

HDother  manufacturer  hj  impressing 
metal  tag  intq  its  bars,  tbe  word 
ig"  not  being  used.  M.  Werk  Co. 
Urosberg  (C.  C.  A.)  250  F.  968. 
:^ainplniiiiint,  having  a  traiie-mark  in 
;  word  '"Emery"  which  waa  used  on 
shirts,  held  not  entitled  to  enjoin 
fendant  from  uaing  the  word  "Emer- 
[■'  to  designate  itri  shirts,  where  de- 
idflnt  did  not  copy  tbe  slant  of  com- 
linant'a  trade-mark  or  the  soript, 
(Iter  SI.  Steppacher  &  Bro.  v.  Karr 
.  C.)  2^6  l\  151. 

Vliere  plaintiff's  trade-mark  inclod- 
drawing  of  a  boar's  head,  adoption 
defendant  of  a  similar  label  for  its 
is  was  unfair  competition,  even 
ugh  two  boar's  heads  could  be  dis- 
euiahcd.  Gordon's  Dry  Gin  Co.  t. 
iy  &  Fisher  Co,  (D.  C.)  249  F.  954. 
L  trade-mark  for  use  on  bacs  of  oni- 
1,  consisting  of  a  red  H.  held  infring- 
b;  a  mark  ia  all  respects  the  same, 
ept  that  tbe  R  and  a  blue  S  were 
together  in  a  monogram;  the  R  be- 
the  prominent  feature,  and  both 
ties  inclosing  the  K  in  a  red  dia- 
nd.  Ros."blum  y.  Rosenblum  (D. 
253  F.  863. 

a  affectint:  the  similarity  of  marks 
ilied  to  drinking  water,  all  contain- 
the  word  "bear"  it  Is  not  material 
!tber  the  word  "lithia"  is  Inserted 
:imitted,  nor  is  it  important  that  in 
ioslance  a  black  bear  ia  abown, 
le  in  another  a  polar  bear,  or 
:lber  the  Word  "bear"  is  printed  he- 
'  tbe  picture  of  the  bear,  or  on  It. 
at  Bear  Spring  Co.  v.  Bear  Lithia 
ingfl  Co.,  45  App.   D.   C.   305. 

*. Name*  In  ganeral^Thc  use 

a  defendant  of  a  trade-mark  iden- 
1  with  a  name  which  has  been  de- 
3  from  plaintiff's  traiJe-mark  prop- 
md  has  become  safficiently  deBcrip- 
of  jilaintiffe  goods,  is  the  adoption 
mark  which  will  cause  its  goods  to 
'  tbe  same  name  in  tbe  market, 
non  &  Person  v.  Narragansett 
■y  Co.  (D.  C.)  252  P.  276. 

i. Arbitrary,  flotitlous,  or  fii- 

I  noHM.— The  uame  "Eoof  Leah," 
as  a  trade-mark  for  a  roof  painf,  is 
infringed  by  the  name  "Never  Leak" 
for  a  similar  paint.  Sears,  Roe- 
4  Co.  V.  Elliott  Varnish  Co.,  232 
S8.  146  O.  C.  A.  546,  reversing  de- 
Elliott  Varnish  Co.  v.  Sears,  Roe- 
*  Co.  (D.  C.)  221  F.  ?07. 
e  name  "Homeaes"  held  to  consti- 
a  valid  trade-mark  for  cigarettes, 
to  be  infringed  by  "Radames." 
ha  no  Bros.  v.  Stamatopolous,  238 
K  151  C.  C.  A.  165,  L.  E.  A,  ICITC, 

lore  plaintiff  told  proprietary  medi- 
as  "Viava  capsules,"  "Viava  sup- 
oriea,"  etc.,  defenduots'  manufac- 
and  sale  of  medicines  as  "Vimedia 
lies,"  "Virasdia  suppoaitiiries," 
was  not  an  imitation  of  plaintiff's 
!s;  such  names  not  being  subject 
Lcluaive  appropriation.     Viavi  Co. 


T.  Vimedia  Co.,  245  P.  289,  157  C.  C. 
A.  481,  cerUorari  denied  38  g.  Ct.  334. 
62  L.  Ed.  828. 

Where  plaintiff  sold  a  proprietary 
medicine  as  "Viava  royal,"  defendants' 
aale  of  a  medical  preparation  as  "Vim- 
edia sovereign"  was  not  a  deceptive 
imitation.    Id. 

Though  complainant  registered  trade- 
mark "Junior"  for  pencil  sharpener,  it 
was  no  infringement  of  same  for  de- 
fendant, who  previously  sold  pencil 
sharpeners  under  tbe  name  "Stewart," 
to  offer  to  the  trade  smaller  pencil 
sharpeners  under  the  name  of  "Stewart 
iJunior."  Automatic  Pencil  Sharpener 
Co.  V.  Stewart  Mfg.  Co.,  24S  F.  52,  161 
C.  C.  A.  112. 

Where  plaintiffs  had  trade-mark  in 
word  "Wiiard,"  defendant's  sale  of 
goods  identical  in  appearance  under 
name  "Wonder"  was  ioiringement. 
Wonder  Mfg.  Co.  v.  Block,  240  F.  748, 
161  C.  C.  A.  658. 

Tbe  word  "Peptomint"  is  so  different 
in  appearance  and  sound  that  it  would 
not  infringe  "Spearmint,"  were  it  a 
proper  trade-mark.  I^.  P.  Larson,  Jr.. 
Co.  V.  Wm.  Wrigley,  Jr..  Co.  (C.  C.  A.) 
253   F.  914. 

"The  word  "Cedarine"  held  infringed 
by  the  name  "0-Cedar,"  applied  to  a 
similar  and  competing  article.  Allen  v. 
Walker  &  Gibson  (D.  C.)  235  F.  230. 
Where  comjilainant  had  valid  regis- 
tered trade-mark  in  "Coca-Cola,"  de- 
fendant's sale  of  competing  soft  drluk 
under  nnme  of  '*Coca  and  Cola"  was  an 
infringement.  Coca-Cole  Co.  t.  Du- 
beraiein  (D.  C)  24a  F.  763. 

The  use  of  a  trade -name  era  bodying 
the  words  "Kitchen  Cleanser"  held  to 
be  no  infringement  upon  the  tradc- 
nnme  "Kitchen  Klenier."  Fitzpatrick 
Bros.  V.  Cuthane,  204  111.  App.  203. 

Tlie  use  of  the  words  "Sweet  Kiss,'" 
as  the  distinguishing  feature  of  labels 
attached  to  boxes,  bottles,  and  jars  con- 
tainiuK  talcunx  powers,  face  powera. 
'  and  perfumes,  was  an  invasion  of  tbe 
rights  of  manufacturer  of  simitar  goods, 
who  had  registered  and  for  years  had 
used  tbe  trade-marlt  "Swyt-Iiisae." 
Juiioua  Kalisb,  Inc.,  v.  Barper  (Sup.) 
172  N.  Y.  S.  470. 

Whore  tbe  original  user  employed 
the  name  "Oroceteria  No.  1,"  and  a 
subsequent  user  adopted  tbe  name  "Pa- 
cific Groceteria,"  the  names,  though  not 
identical,  were  so  sini.lar  as  to  deceive 
buyers,  and  the  subsequent  user  was 
guilty  of  infrinKemcnt.  Groceteria 
Stores  Co.  v.  Tibbett  (Wash.)  102  P. 
54. 

16-  —  NtmM  of  persons,  flrms,  or 
corporations.— Where  complainant  reg- 
istered trade-murk,  consisting  of  words 
"Stark  Trees,"  former  word  being 
superimposed  on  latter  and  defendants 
sold  trees  under  trade-mark.  "William 
P.  Stark,"  appearing  on  dark  back- 
ground of  fruit  tree,  tbey  were  guilty 
of  infringement  of  complainant's  Cradc- 
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Tbe  names  "Moler  Barber  CoUege" 
and  "Mohler  Barber  School"  are  prac- 
tically HyDonymouB,  as  regards  right  to 
inju  notion  for  UDfair  eom  petition. 
Danton  v,  Mohler  Barber  School,  170 
P.  288,  88  Or.  164. 

t7.  —  PackaDst.  bottloa,  wrappers, 
or  labels.— Where  plaintifTH  trade- 
marks did  not  appropriate  any  spe- 
cific color,  and  defendaotB'  labels,  aside 
from  their  color,  were  disBimilar  from 
plaintiff's,  there  waa  no  infringement. 
Joseph  Scblitz  Brewing  Co.  v.  IIous- 
ton  Ice  &  Brewing  Co,,  241  F.  817,  154 
C.  C.  A.  B19. 

When  a  mEoufacturer  has  through  a 
particular  trade  dress  so  identified  his 
product  ae  to  indicate  that  it  is  his,  a 
subsequent  competitor  has  not  the 
right  to  use  tbe  same  dress  without 
otherwise  effectively  distinguishing  bis 
own  product.  O.  &  W.  Thum  Co.  t. 
Dickinson,  245  F.  609,  158  C.  C.  A. 
37,  certiorari  denied  Dickinson  v.  O.  & 
W.  Thum  Co.,  38  S.  Ct  334,  62  L.  Ed. 
928;  O.  &  W.  Thum  Co.  v.  A.  K.  Aek- 
erman  Co.,  245  F.  609,  158  C.  C.  A. 
37,  certiorari  denied  A.  K.  Ackerman 
Co.  V.  O.  &  W.  Thum  Co.,  38  8.  Ct. 
334,  03  L.  Ed.  928. 

A  label  strikingly  like  a  trade-mark 
on  a  well-advertised  article  held  an 
infringement  of  the  trade-mark,  not- 
withfftfliiding  changea  in  tiie  names 
thereof.  Haalinghuia  v.  P.  Harring- 
toa   Sons    (D.   C.)   237   F.   301. 

18.  Usa  of  trade-mark  or  trade-nama 
ttr  dmerant  BOoda,— Where  defendant 
knowingly  adopted  ae  trade-mark  and 
name  for  ayrnp  trade-mark  and  name 
eitensivcly  advertised  by  complain- 
ant's predeceeaor  for  flour,  and  adop- 
tion must  have  been  either  to  get 
benefit  o(  advertising  of  flour  or  to 
forestall  extension  of  trade,  defend- 
ant has  no  equity  which  will  prevent 
injunction  restraining  use  of  trade- 
mark. Aunt  Jemima  Mills  Co.  t.  Kig- 
ney  &  Co.,  247  F.  407,  159  C.  C.  A. 
461,  li.  R.  A.  1918C,  1039,  reversing 
decree  (D.  C.)  234  F.  804,  and  certio- 
rari denied  Rigney  &  Co.  v.  Aunt  Je- 
mima Mills  Co..  33  S.  Ct  222,  245  D. 
S.  672,  62  L  Ed.  540. 

Where  certificate  of  registration  of 
trade-mark  recited  that  it  was  used 
for  chemicals,  medicines,  and  pharma- 
ceutical preparations,  trade-mark  did 
not  include  cigars.  Peninsular  Chem- 
ical Qo.  V.  I^evinson,  247  F.  658,  159 
C.   C.  A.  560. 

As  tbe  owner  of  a  trade-mark  is 
entitled  to  it  only  in  so  far  as  it  is  ap- 
pro|iriotcd  to  a  distinctive  article  of 
commerce,  complainant  cannot  object 
that  defendant  applied  its  flour  trade- 
mark to  the  latter's  syrup.  Aunt  Je- 
mima Milts  Co.  r,  BJgne;  &  Co.  <D.  C.) 
234  F.  804. 
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AlteraHoD  by  another  of  an  articti 
aold  by  tbe  maker  nnder  a  trade-mark 
and  ita  sale  with  the  trade-mark  ilil 
tbereon,  held  an  infringement  Inger 
Boll  T.  Doyle   (D.  C.)   247  P.  820. 

The  rules  applicable  to  the  use  o 
the  same  name  on  distinct  kinds  o 
goods  is  inapplicable  in  cases  where  thi 
product  is  the  same,  and  the  only  dif 
ference  is  in  the  siie  or  form  of  th' 
receptacle  or  package  in  which  thi 
product  is  sold. ,  Ammon  &  Person  i 
Narragansett  Dairy  Co.  (D.  C.)  25: 
F.  276,      - 

"Prest-0-IJte"  tank,  the  name  be 
ing  properly  registered,  could  not  b 
filled  with  gas  by  another  companj 
Prest-O-Ute  Co.  v.  Ray,  118  N.  B.  35C 
220  N.  X.  522,  reversing  jodgraent  14 
N.  Y.  S.  138,  162  App.  Div.  62. 

There  is  no  similarity  of  eater 
prise  in  a  dramatic  composition,  whe: 
compared  with  a  song  or  novel,  sut. 
as  to  suggest  or  present  conflietin 
rights  to  a  trade-m.irk.  Selig  Polj 
scope  Co.  V.  Unicorn  Film  Service  Con 
(Sup.)  163  N.  Y.  S.  62. 

19.  Deception  of  public— To  wa: 
rant  a  recovery  for  infringement  of 
trade-mark,  it  must  be  shown  that  th 
dress  of  the  two  articles  is  so  simila 
as  to  probably  deceive  the  public  whil 
in  the  exercise  of  reasonable  can 
Goldsmith  Silver  Co.  v.  Savage.  229  I 
023,  144  C.  C.  A.  33,  affirming  decre 
(D.  C.)  211  P.  751. 

Where  it  was  custom  of  complajr 
ant  to  brand  ita  trademark  on  boi« 
or  packages  containing  trees,  and  nc 
on  trees  themselves,  defendants,  wh 
infringed  complainant's  trade-mar 
and  followed  same  practice,  cannot  d( 
teat  relief  on  ground  that  deceptio 
would  not  occur  until  after  purchast 
had  received  goods.  Stark  Bros.  Nui 
series  &  Orchards  Co.  v.  Stork  (D.  C. 
248  P.  154. 

In  an  action  to  enjoin  infrlngemei 
of  trade-mark,  it  is  unnecessary  I 
prove  deception;  the  right  to  the  It 
junction  BufEciently  appearing,  whc 
it  ifi  shown  that  there  bas  been  an  ui 
lawful  invasion  of  plaintiff's  proper! 
rights  In  its  trade-mark.  Julius  Kalial 
inc..  V.  Harper  "-"  '  "">  «  ^  . 
470. 


ip.)    172  N.  T.  ; 


(o)  Proccdurt 
24,  InJ unction— See    notea    under 
8504,  post 
2B.  Evidence  Weight  aid  Buffldenc 

— In  suit  to  restrain  defendant  fro 
using  the  word  "Queen"  as  a  tradi 
mark  for  oleomargarine,  held  under  tl 
evidence,  that  plaintiff  was  entitled  i 
injunction  against  infringement  ' 
trade-mark  "Queen  of  the  West,"  ai 
against  the  use  of  the  word  "Qo*n 
in  connection  vitb  aale  of  oleomargi 


(1996) 
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Hil     prcflU.— Se«     I 


§  9502.  (Act  Feb.  20,  1905,  c.  592,  §  17.)     Jurisdiction  of  suits  re- 
specting trade-marks. 


luriadiction.— While  federal 
rfgnrilleBS  of  diverHity  of  eitiipnuhip, 
hare  jiiriBdii^tioD  of  a  suit  for  infringe- 
ment of  B  registered  trade-mark,  such 
tribunals  are  without  Jurisdiction  of 
Btiit  between  corporations  of  Bame 
state  for  infrinBement  of  alleged  com- 
man-law  trade-mark  end  unfair  eoui- 
petition,  Shrauger  &  Johnson  t.  Phil- 
lip  Bernard  Co.   (D.  C.)  247  F.  547. 

§  9504.  (Act  Feb.  20,  1905,  c.  592, 
determination  of  profits. 

See,   also,   notes   under   {{   9501   and 

I.  GraundB-of  action.— A  court  of 
eqnit;  may  properly  enjoin  the  manu- 
faeture  or  sale  of  an  article  so  marked 
at  to  induce  purchasers  to  buy  it  as  the 
product  of  another  and  prior  manufac- 
turer, Moline  Plow  Co.  v.  Omaha  Iron 
Store  Co..  235  F.  510,  149  C.  C.  A.  65. 

Preliminary  injunctinu.  rcKt  raining 
Imitation  of  comploiuant's  labels,  held 
too  broad,  in  that  it  might  prevent  de- 
rendant  from  truthfully  stating  on  his 
label  the  insredientB  of  his  product. 
Jung  V.  Sori^tf  Anonyme  de  la  Distil- 
lerie  de  la  Liqueur  Benedictine  de  I.'Ab- 
jaye  de  Fecamp,  242  F.  267,  155  C.  0- 
k.  107. 

To  entitle  a  complaionnt  to  tempora- 
ry injunctire  relief  because  of  the  imita- 
doQ  by  defendant  of  nonfunctional  fea- 
mres  of  his  product,  it  -must  be  shown 
int  such  features  have  become  asso- 
Hated  by  the  public  with  him  as  the 
□anufacturer  or  BOurce.  Crescent  Tool 
:o.  V.  Kiiborn  St,  Bishop  Co.,  247  y. 
S9.  159  C.  C.  A.  Sfi-l. 

The  right  of  the  author  and  owner  of 
1  play  to  enjoin  the  use  of  the  same 
ritle  by  another  for  a  photoplay  on  the 
n'ound  alone  of  unfair  competition  con- 
lidered.  Manuera  t.  Triangle  Film 
Corporation,  247  F.  301,  159  C.  C.  A. 
i95.  r^veraing  order  (D.  C.)  244  F,  293. 

The  author  of  a  play  held  not  entitled 
a  enjoin  tbe  Hubseqnent  use  by  another 
>(  tbe  same  title  for  a  photoplay.    Id. 

If  actual  damages  suffered  by  reason 
i[  unfair  competition  are  difficult  to  es- 
ablisb.  and  the  prevention  of  threat- 
>ned  future  injury  is  the  substantial 
hing,  an  injunction  will  be  awardeii, 
'vcn  though  there  is  no  sufficient  basis 
'or  accounting:  and  where  defendants 
■epresented  that  their  cigars  were  mnn- 
ifactured  for  plaintiff  and  that  they 
rere  introducing  them  on  brhaif  of 
ilaintiff,  and  such  representations  were 
'alse,  held,  that  defendants  could  be 
mjoined  from  such  misrepresentations 
in  suit  by  plaintiff.  Peninsulnr  Chemi- 
;al  Co.  V,  T>evin9on,  247  F.  658,  150  C. 
r.  A.  560. 

The   refusal  of  a  preliminary  injuuc- 


In  a  suit  In  a  federal  court  for  in- 
fringement of  trade- mark,  where 
there  is  diversity  of  citizenship  between 
the  particH  to  give  jurisdiction,  the 
court  may  grant  relief  against  tbe  vio- 
lation of  common -law  trade -mark 
rights  which  do  not  depend  on  transac- 
tions in  interstate  commerce.  Inger- 
BoU  y.  Doyle  (D.  0.)  247  F.  020. 


§  19.)     Injunctions;    damages; 

tion  in  a  suit  tor  infringement  of  trade- 
marks and  unfair  competition  held  with- 
in the  discretion  of  tbe  court.  Fair  & 
Carnival  Supply  Co.  t.  Shapiro  (C.  C. 
A.)  253  F.  73S: 

Wliere  complainant  had  built  up  an 
extensive  trade  In  ice  cream  under  the 
name  "The  Velvet  Kind"'  in  one  city, 
and  defendant  had  appropriated  that 
name  for  its  ice  cream,  which  it  sold  in 
another  city,  held  that,  on  defendants 
beginning  to  sell  ice  cream  in  a  third 
city  in  competition  with  complainant,  it 
was  liound  to  use  the  utmost  good  faith 
to  difitincuiih  its  product  from  that  of 
complainant,  but  should  not  be  enjoined 
from  entering  territory  in  which  the 
complainant  had  not  e:<tablished  a  mar- 
ket. Chapin-SackB  Mfg.  Co.  v.  Hendler 
Creamery  Co.   (C,   C.   A.)   254   F.   5.'i3. 

Where  complainant  and  defendant 
were  competitors  in  manufacturing  the 
same  article,  th^  fact  that  defendant 
reaped  benefit  from  complainant's  ad- 
vertising does  not  warrant  an  injunc- 
tion. Eisenstadt  Mfg,  Co.  v.  J.  M. 
Fisher  Co.  (D.  C.)  232  P.  057, 

Where,  at  a  trifling  cost,  defendant 
could  distinguish  its  spark  plugs  from 
those  of  complainant,  and  it  appeared 
otherwise  buyers  might  be  deceived,  de- 
fendant will  be  required  to  make  such 
changes.  Champion  Spark  Plug  Co.  v. 
A.  li.  Mosler  &  Co.  (D.  C.)  233  F.  112. 

Where  defendant's  label  on  its  shirts 
was  a  colorable  imitation  of  complain- 
ant's   trade-mark,    complainant 


ivithou 


estab- 


lishing that  any  person  had  bee 

ally  deceived.    Walter  M.  Sieppacher  & 

Bro.  V.  Karr  (D.  C.)  230  F.  151. 

While  there  can  be  no  copyright  in 
title,  nevertheless  equity  will  enjoin  use 
of  title  of  well-known  publication  by 
rival  work,  and  where  after  notice  that 
they  were  infringing  his  rights,  defend- 
ants continued  to  use  title  of  play  pre- 
viously adopted  by  plaintiff,  held,  that 
injunction  could  not  he  denied  on 
ground  of  nnfairnesa,  Mnnuers  v.  Tri- 
angle Film  Corporation  (D.  C.)  2-14  P. 
293,  order  reversed  {C.  C.  \.\  247  F. 
SOI. 

Defendants,   though   they   bore   name 
(1!)97) 


§  9504 

"Stark,"  which  was  part  o(  corporat* 
came  of  complainaut,   which  had  long 

bem  establiBbed  in  uurser;  buHiDeas, 
while  entitled  Co  do  busiuesB  under  tbeir 
own  name,  will  be  enjoined  from  using 
an  infringing  trade-mark,  or  wore] 
"Stnrk,"  on  their  labels,  save  in  sueh  a 
manner  as  would  not  indicate  to  trade 
that  their  good^  were  those  of  complain- 
ant, or  that  they  were  complainant'a 
BueceasorB,  Stark  Bros.  Naraenes  & 
Orchards  Co.  v.  Stark  (D.  C.)  248  F. 
1D4. 

A  preliminary  injunction,  rcBtrainiue 
defendants  from  the  ase  of  a  particular 
word  OS  a  trade-mark  and  from  incor- 
poratine  it  in  tbeir  corporate  title,  will 
not  be  granted,  where  the  affidavits  aa 
to  the  rights  of  the  parties  were  in  hope- 
less conflicL  Society  Anooyme  du  Fil- 
tre  Cbamberland  SystSme  Pasteur  y. 
Consolidated  Filters  Co.  (D.  C.)  248  F. 
3S8. 

Where  defendant  by  long  use  of  trade- 
name established  reputatlbn  in  business, 
and  this  was  permitted  by  complainant, 
thoosb  it  was  entitled  to  restrain  same, 
complainant  cannot  at  a  later  day  pro- 
hibit defendant'*  use  of  name.    Id. 

Court  fit  equity  will  grant  injunctive 
relief  against  those  who  seek  by  imita- 
tive devicea,  symbols,  or  practices  to  di- 
vest and  appropriate  the  trade  or  pat- 
ronage which  would  otherwise  go  to  an- 
other established  business.  Itoston  Sboe 
,  Shop  V.  McBroom  Shoe  Shop  (Ala.)  72 
Sa  102. 

Defendant  company's  use  of  the  name 
of  the  inventor  of  its  patents,  indicfiting 
that  it  was  a  new  company,  from  that 
which  formerly  mnnnfactured  under 
aucb  patentB,  held  not  unfair  competi- 
tion warranting  injunctive  relief.  Deia- 
ter  Concentrator  Co.  v.  Dciater  Maeh. 
Co.  (Ind.  App.)  112  N.  E.  900. 

In  action  by  Doboiine  German  College 
and  Seminary  to  restrain  St.  Joseph's 
College  from  using  name  Dubuque  Col- 
lege, that  of  collegiate  department  of 
plaintiff,  confusion  in  delivery  of  mail 
and  goods  held  insufficient  to  justify  in- 
junction against  defendant.  Dubucguc 
German  College  and  Seminary  v.  St. 
Joseph's  College  (Iowa)  1(10  N,  W.  40fl. 

The  remedy  by  injunction  in  a  case  of 
unfair  competition  is  a  protective  reme- 
dy, Intended  to  protect  the  complainant 
in  his  iiroperty  rights,  not  to  punish 
wrongdoing.  Hilton  v.  Hilton  (N.  J.) 
104  A.  375. 

Defendant,  using  name  "Hilton's"  on 
his  clothing  stores,  some  of  which  were 
near  to  complainant  stores  operated  un- 
der name  of  "The  Hilton  Co,"  would  be 
enjoined  on  grounds  of  unfair  competi- 
tion and  of  breach  of  bill  of  sale,  giving 
complainant  the  name  "Tbe  Hilton  Co." 
Hilton  T.  Hilton  (N,  J.  Oh.)  102  A.  10. 

While  tide  of  copyrighted  play  is  not 
protected  by  copyright,  where  plaintiffs' 
title  "The  Hosary,"  given  to  play  repre- 
sented both  on  stage  and  as  motion  pic- 
ture, adiuired  pubstantial  value  as  a 
trade-mark,  they  were  entitled  to  an  in- 
(1998) 
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junction  to  protect  tbe  right.  Seli< 
Polyscope  Co.  v.  Unicorn  Film  Servic* 
Corp.   (Sup.)  163  N.  T.  S.  62. 

Modistes  held  entitled  to  judgment 
enjoining  maker  of  women's  garments 
from  enhibiting  and  selling  gowns  and 
capes  copied  from  models  obtained  from 
plaintiffs  by  fraud  and  deception. 
Uontegut  v.  Hickson,  Inc.  (Sup.)  194 
N.  T.  S.  868,  178  App.  EHv.  94. 

Manufacturer  of  stoves  and  ranges 
who  had  acquired  large  business,  held 
entitled  to  enjoin  defendant's  uee  of  the 
manufacturer's  registered  trade-name  on 
repair  parts  manufactured  by  defend- 
ant Scranton  Stove  Works  v.  CHark, 
89  A.  170,  255  Pa.  23. 

Defendant  brewing  company  held 
properly  enjoined  from  painting  its  con- 
tainers in  similar  manner  to  plaintilTs 
for  purpose  of  deceiving  trade  into  be- 
lieving that  its  beer  was  that  of  plain- 
tiff. Pennsylvania  Central  Brewing  Co. 
v.  Anthracite  Beer  Co..  101  A.  925,  258 
Pa.  45. 

Under  Rem.  &  Bal.  Code  (Wash.)  [ 
9492,  a  grocer,  adopting  the  name 
"groceteria"  and  placing  a  label  with 
such  name  on  all  packag(«.  could  have 
the  use  of  the  same  word  by  another 
grocer  restrained.  Groceteria  Stores 
Co.  V.  Tibbett  (Wash.)  162  P.  64. 

3.  Defenae*— In  general.!— A  woman 
running  a  lodging  house  and  nursea' 
registry  for  nurses  of  a  nearby  hoa- 
pital  called  the  "Carney  Hospital" 
could  not  be  enjoined  from  using  for 
her  bunincBS  the  name  "Carney  Orada- 
ate  Nurses'  Club"  for  advertising  pur- 
poses; ij  not  interfering  with  the  en- 
joyment of  any  right  of  the  hospital. 
Carney  Hospital  v.  McDonald,  116  N. 
E.  414,  227  Mass.  231. 

That  one  guilty  of  infringing  trade- 
name had  discontinued  tbe  practice  ten 
months  previously,  held  not  to  destroy 
right  of  owner  of  trade-name  to  in- 
junction where  auit  therefor  is  con- 
tested. Scranton  Stove  Works  v. 
Clark,  99  A.  170,  255  Pa.  23. 

16.  Evldancft— Weight  aad  aafflelaacy. 
—To  justify  an  injunction  against  al- 
leged unfair  competition,  which  will 
operate  as  restraint  in  tbe  mercantile 
field,  tbe  case  must  be  unmistakably 
clear  and  beyond  question.  Marshall 
Field  &  Co.  v.  George  S.  Kelley  Co., 
233  F.  2tj5,  147  C,  C.  A.  271. 

17,  D  l»covBry,^3n  an  accounting  be- 
fore a  master  for  infringement  or  un- 
fair competition,  complainant  has  not 
the  right  to  an  inspection  of  defend- 
ant's books,  not  in  evidence  for  the 
purpose  of  learning  tbe  names  and  ad- 
dresses of  defendant's  customers  to 
whom  sales  have  been  made,  Cush- 
man  &  Denison  Mfg.  Co.  v,  U  F. 
Grammes  &  Sons  (D,  C.)  234  F.  949. 

IS.  Temporary  InJuncllDn— In  genar- 
at^A  purchaser  of  an  infringing  busi- 
ness pendente  lite  after  entry  of  an  iu- 
terlocutor;  decree  granting  an  injunc- 
tion is  bound  by  tbe  injunction  and  by 
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c  findings  ot  Talidit;  and  iodinge- 
ent  on  which  the  decree  1«  based. 
ouQg  V.  HermHD,  232  B*.  381,  14Q  C. 

A.  409. 
Where  plaintiff,  an  Individual  deatar, 

accordance  with  the  New  York  Btat- 
e  filed  a  Certidcate  sbowing  his  adop- 
DD  of  the  name  "Iowa  Itutton  Com- 
injr"  as  a  tredpuame,  and  defendant, 
bich  was  later  incarpgrated  Under  tbe 
ws  of  lows,  adopted  the  Hame  in  ig- 
:irHQCe  of  ptaiDtilTa  action,  held  that, 
I  buttons  from  freab-water  Bbeila  are 
lOKn  to  the  trade  as  "Iowa  pearl 
ittona,"  and  neitber  party  was  enti- 
ed  to  the  exclusive  use  of  the  name, 
aintifTs  motion  for  a  preliminary  in- 
inctioD,  IPS  training  defendant,  wQich 
id  begun  to  do  buaineas  in  New  York, 
■om  using  such  name,  will  be  denied, 
fcrson  V.  Iowa  Pearl  Button  Co.  (D. 
.)  254  F.  363. 

19. Imltrntlai     or     tlmul&tfaa^ 

rbere  complainant's  patent  for  one 
'alure  of  mechaoical  toy  outfit  was  in- 
ilid,  it  is  not  entitled  to  preliminary 
[junction,  restrainini;  defeudant  from 
;lliDg  dmilar  outfits  under  different 
ime  and  in  paekagea  wbicb  did  not 
mulate  those  ot  comptniDant,  though 
lanunU  of  instruction  for  making  toys 
irsisbed  with  outfit  sold  by  defend- 
Dt  were,  in  very  nature  ot  things, 
I  ore  or  less  like  those  of  compleinaut, 
hich  were  copyrighted.  Meccano,, 
imited.  V.  John  Wanamaker,  New 
ork  (C.  C.  A.)  250  F.  450. 

20. Rights   l»   doubt.— Where   in 

lit  for  infringement  of  patent  for  per- 
irated  plates  for  mechanical  toys  and 
)r  infringpjneDt  of  copyrighted  manu- 
1b  of  instruction  for  making  toys,  as 
ell  as  for  unfair  competition,  patent 
as  found  to  be  invalid,  case  must  be 
pry  clear  to  justify  preliminary  in- 
mction  on  other  grounds.  Meccano, 
imited,  v.  John  Wanamaker,  New 
ork  (C.  C.  A.»  2.'i0  F.  450. 
21.  '^—  Oiscrelion  of  court.— Evi- 
?nce  held  insufficieut  to  show  abuse  of 
Iscretion  in  refusing  preliminary  in- 
mction  against  use  of  trade- name 
milar  to  that  registered  by  plaintitT. 
emple  v.  Gordon,  159  P.  aSl,  31  Cal. 
pp.  127. 

28.  EIFsot  of  prior  decialons^-Deeree 
iamissiug  suit  for  uufair  comnetition, 
I  which  misrepresentations  by  agents 
r  authority  therefor  was  not  auffi- 
ently  shown,  held  not  to  bar  relief  for 
lb  sequent  mis  representations.  Jos- 
[>h  Sclilitz  Brewing  Co.  v.  Houston  Ice 
:  Brewing  Co.,  241  F.  817,  154  C.  C. 
.  519. 

29.  Dimages  aod  profits — Infrloge- 
iMt.  —  Plaintiff,  defendants  having 
reached  their  agreement  with  bim  for 
le  manufacture  of  soft  drinks  under 
is  formula  and  trade-name,  held  en- 
tied  to  have  tbenv  sold  ami  recover 
ne-fifth  of  the  value  thereof,  less  ei- 
enses;  and  plaiutiS   held  not  person- 


§  9504 


ally  liable  for  expenditures  made  by  de- 
fendants. Garrett  v.  Mallard,  238  P. 
335,  151  C.  C.  A.  351. 

Complainant,  under  the  facts  shown, 
held  nut  entitled  to  an  accounting  for 
infringement  of  a  trade-mark.  Allen 
V.  Walker  &  Gibson  (D.  G.)  235  t'. 
230. 

Where  defendant  aold  goods  under 
complainant's  trade -mark,  any  probtB 
made  by  defendant  jn  violation  of  the 
trade-mark  rights  of  complainant  ere 
recoverabie,  including  damages  to  its 
business,  regardless  of  any  profit  which 
would  have  been  made  by  complainant, 
and  damages  should  be  determined  by 
accounting:  difference  between  tbe 
manufacturing  cost  and  sale  price  es- 
tablished by  complainant  not  necessari- 
ly fixing  profits.  Ritz  Cycle  Oar  Co. 
T.  Drigga- Sea  bury  Ordnance  Corpora-  ' 
tion  (D.  C.)  23T  F.  125. 

Where  the  proofs  show  only  one  sale 
of  an  article  wbicb  infringes  a  trade- 
mark and  possession  of  other  articles, 
tbe  court  will  grant  an  accounting  be- 
fore it  and  not  refer  tbe  case  to  tbe 
master.  Haslinghnis  v.  P.  Harrington 
Sons  (D.  0.)  237  F.  SOI. 

The  right  to  an  injunction  against 
the  future  use  of  a  single  word  form- 
ing part  of  complainants'  trnde-mark, 
and  which  it  afterward  used  alone,  does 
not  carry  the  right  to  an  accounting, 
covering  time  when  such  word  alone 
was  only  used  by  defendant  in  good 
faith,  and  on  packages  clearly  identified 
as  its  own.  Amraon  &  I'erson  v.  Nar- 
ragansptt  Dair.v  Co.  (D.  C.)  254  F.  208. 

On  an  accounting  for  damages  and 
profits  by  an  infringer  of  a  trade-mark, 
defendant  may,  in  the  discretion  of  tbe 
court,  be  required  to  file  an  account 
showing  the  names  and  addresses  of 
all  purchasers  of  infringing  gooiia.  O. 
&  W.  Thum  Co.  V.  Dickinson  (D.  C.) 
254  F.  219. 

30.  —  Unfair     com  petition  ^Unfair 

imitation  of  a  label  does  not  charge  the 
user  with  liability  fur  profits,  where 
the  imitation  haa  reference  to  a  de- 
vice which  by  reason  of  misrepresenta- 
tion has  lost  its  protection  as  a  trade- 
mark! and  where  purchasers  were  not 
induced  to  buy  on  account  of  the  imi- 
tation, tbe  imitator  ia  not  liable  to  the 
trade-mark  owner  for  profits.  Straus 
V.  Notascme  Hosiery  Co.,  30  S.  Ct. 
288.  240  U.  8.  170.  60  L.  Ed.  51)0,  re- 
versing decree  Notaseme  Hoaierv  Co. 
V.  Straus,  215  F.  3G1,  131  C.  C.  A. 
503. 

Where  defendants  infringed  complain- 
ant's trade-mark,  profits  as  well  as 
damages,  are  recoverable.  SI.  H.  Fa- 
hev  Tobacco  Co,  v.  Senior  (C.  C.  A.) 
252  F.  570. 

Where  defendant's  unfair  competition 
did  not  appear  willful  and  fraudulent, 
complainant  tbougb  entitled  to  an  in- 
junction, with  damages  and  compensa- 
tion, is  not  entitled  to  any  accounting 
for  profits  obtained  by  defendant 
(1999) 
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throush  its  unfair  methods.  Rubber  & 
Celluloid  Haruees  TrimminE  Co.  t.  F. 
W.  Devoe  &  C.  T.  Keynolda  Co,  (D. 
C.)   233  F.  150. 

Tboueh  letters  written  by  defendant 
to  the  trade,  urging  persons  not  to 
pHtronize  plaintiS,  were  unfair,  Bub- 
iCantial  damages  canuot  be  awarded 
without  proof  of  the  injuries  flowing 
from  snch  letters;  and  an  accounting 
will  not  be  directed,  where  there  is  no 
evidence,  indicating  a  possibility  of 
tracing  oat  and  ascertaining  tbe  effect 
of  such  unfair  methods  and  the  amount 
of  the  damage.  American  Specialty 
Co.  V.  Collis  Co.   (D.  C.)  235  F.  929. 

Accounting  held  not  to  be  ordered  in 
case  of  unfair  competition  becausa 
profits  and  damages  were  too  small  to 
justify  the  eipecse.  Shredded  Wheat 
Co.  T.  Humphrey  Cornell  Co,  (D.  C.) 
244  F.  508. 

Plaintiff  may  recover  profits,'  though 
it  did  not  show  any  lost  sales,  and  mas- 
ter properly  disallowed  all  cost  items 
of  defendant  which  manufactured  the 
infringing  goods,  such  defendant  stat- 
ing in  aSdayit  that  it  was  unable  to 
state  exact  profits  on  any  one  branch 
of  goods  manufactured.  Howard  Dust- 
less  Duster  Co.  t.  Cnrlcton  (D.  C.)  244 
F,  881. 

In  suit  for  unfair  competition  by  sell- 
inc  dustlesB  dusters  packed  so  as  to 
simulate  plaintiff's,  account  and  affi- 
davit presented  by  defendant  under 
court  rule  63  iCorap.  St.  1&16,  p.  2523), 
showing  amount  of  sales,  that  profits 
were  made,  and  that  defendant's  treas- 
urer could  not  more  than  estimate 
amount,  made  prima  fade  account  for 
plaintiff,  casting  burden  of  proof  on  de- 
fendant.    Id. 

Evidence  that  plaintiffs,  suing  to  re- 
strain unfair  competition,  had  netted  $5 
per  case,  and  defendants  had  sold  un- 
fairly 14  cases,  does  not  warrant  award 
of  S70  damages.  Lo  Buono  v,  V.  Vivi- 
BDo  &  Bros.  Macaroni  Mfg.  Co..  198  8. 
W.  498,  197  Mo.  App.  618. 

Where  record  sbows  that  daim  for 
substantia!  damsKes  for  unfair  use  of 
name  of  respondent's  theater  by  appel- 
lant was  too  speculative  and  indefinite 
to  be  filed,  no  award  therefor  can  be 
made.  New  York  I.ife  Ins.  Co.  v,  Or- 
phcum  Theater  &  Realty  Co.  (Wash.) 
171  P.  C34. 

31,  DeorM  or  order,— A  purchaser  of 
an  infringing  business  pendente  lite, 
who  continues  the  same,  is  not  bound 
by  findiugs  as  to  profits  made  by  his 
predecessor,  but  is  entitled  to  be  heard 
on  the  question  of  profits  made  by 
himself.  Young  t.  Herman,  232  F. 
301,  146  C.  C.  A,  409. 

Defendants,  who  were  enjoined  from 
refilling  acetylene  gas  tanks  used  in 
connection  with  motor  cars  without 
ohii  tern  ting  name  of  owner,  will  be 
presumed  to  consent  to  mudilication  of 
order  to  conform  to  order  in  another 
case,  wherein  obliteration  requirements 
(2000) 
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were  not  bo  exacting.  Fransioli  *. 
Presto-Lite  Co,,  234  F.  63.  148  C.  C. 
A.  79. 

Limitations  on  an  injunction  granted 
in  a  auit  for  unfair  competition  stated. 
Moline  Plow  Co.  v.  Omaha  Iron  Store 
Co,,  236  F.  Bie,  149  C.  C.  A.  05. 

One  reprinting  a  dictionary,  the  copy- 
right to  which  had  expired,  need  only 
insert  his  name  as  publisher  on  tbe 
title  page,  though  the  title  had  ac- 
quired a  secondary  meaning  as  desig- 
nating plaintifTs  series  of  dictionaries; 
but.  in  a  dictionary  resembling  plain- 
tifTs latest  dictionary,  it  can  be  Com- 
pelled to  use  a  notice  that  it  is  not 
published  by  the  original  publishers. 
Saalfield  Pub.  Co.  y.  G.  &  C.  Merriam 
Co.,  23S  F.  1,  151  C.  C.  A.  77. 

Judgments  that  defendant  had  no  ex- 
dusive  right  to  use  the  word  "Tabas- 
co" in  connection  with  a  pepper  sauce 
were  not  conclusive  against  it  in  favor 
of  plaintiff,  who  was  not  a  party  to  the 
suits,  nor  In  privity  with  either  party 
thereto,  and  so  not  conduded  thereby. 
Mcllhenny  Co.  v,  Gaidry  (C.  C.  A.)  253 
F.  613. 

Where  peOtioner  contended  its  invert 
sugar  was  of  special  and  superior  kind, 
one  who  unfairly  obtained  petitioner's 
formula,  and  from  a  faithless  employe 
obtained  tbe  names  of  petitioner's  cua- 
tomers,  to  whom  be  sold  sugar  made 
under  the  formula  at  a  reduced  price, 
will  not  be  restrained  from  selling  any 
kind  of  invert  sugar  to  such  custom- 
ers, as  petitioner  asserted  they  desired 
only  sugar  having  tbe  characteristics  of 
Its  brand.  Nulomoline  Co.  v.  Dickinson 
(C.  C,  A.)  2M  F.  296. 

Where  complainant  had  bnilt  up  an 
extensive  trade  in  ice  cream  under  the 
name  "The  Velvet  Kind."  a  decree  en- 
joining defendant  from  advertising  its 
ice  cream  under  that  name,  without  the 
distinct  statement  that  it  is  "not  The 
Velvet  Kind'  made  by"  complainant, 
held  not  to  sfford  the  latter  suffidcnt 
protection,  as  such  an  advertisement, 
without  a  statement  that  defendant's 
ice  cream  was  inferior,  would  Indicate 
that  defendant  was  claiming  to  sell  ice 
cream  superior  to  that  of  complain- 
ant. Chapin-Sacks  Mfg.  Co.  ▼.  Hend- 
ler  Creamery  Co.  {C.  C.  A.)  254  F. 
653. 

Where  complainant  secured  dec  ret 
enjoining  defendant  from  continuing  to 
manufacture  spark  plugs  in  appearance 
almost  identical  with  its  own,  but  thi' 
questions  at  issue  were  honest  trade 
differenees,  complainant  should  not  be 
allowed  to  advertise  the  decree.  Cham- 
pion Spark  Plug  Co.  v.  A.  E.  Moslcr 
&  Co.   (D.  C.)   233  F.  112. 

In  trade-mark  case,  held,  that  de- 
fendant would  be  required  to  add  the 
word  "Company"  to  name  "Howard"  in 
which  both  parties  asserted  a  trade- 
mark. Baldwin  Co.  v.  R.  S.  Howard 
Co.  (D.  C.)  233  F.  439.         . 

A  consent  decree  in  a  suit  tor  unfair 


Ch.2) 

nnnpetiUon  held  to  preclade  defeodaDt 

Imm  BcIliiiB,  in  compctitioD  witb  com- 
plaiuaitt's  wine,  known  as  "Virginia 
Dare."  iCa  own  nine,  under  tbe  naioe 
at  "Virpiua,"  where  the  use  of  the 
»ord  "Virginia"  wag  bound  to  be  un- 
liir.  Garrett  &  Co.  v.  Sweet  Valley 
K'ine  Co.  (D.  C.)  251  F.  371. 
Decree  restraining  Bale  or  ofFering  for 
ale  parts  for  use  in  Htovee  maautac- 
nred  br  plaintitE  without  informing  pur- 
chaier  that  the;  were  not  inaimfac- 
tuted  b;  plaintiff,  ia  too  broad.  Scran- 
ton  Stove  Works  y.  Clark,  &S  A.  ITO, 
255  Pa.  23. 

On  1  bill  in  equity  by  a  corporation 
Mjled  tlie  Gibson  Distilling  Company  to 
fnjoin  a  wrongful  use  of  the  name 
"Gibioa"  and  to  restrain  Dofalr  trad' 
ait,  a  decree  is  properly  entered  re- 
■CndiiDg  tbe  defendant  from  selling  a 
Mend  of  inferior  whisky  compounded 
of  wine  ipirita,  whisky,  prune  juice  and 
water,  under  tbe  name  of  "Gibson's 
Clbinet    •    •    •    Whisky."  Giliaon 

Distilling  Co.  v.  Netter,  62  Pa.  Super. 
Cl  130. 

32.  Cosla.— Where,  in  a  suit  tor  nn- 
Fair  competition,  tbe  quextions  at  is- 
lue  were  honest  trade  differences,  eoin- 
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plainaht,  though  granted  relief,  is  not 
entitled  to  costs  and  dtsbursemcntl. 
Champion  Spnrk  Plug  Co.  v.  A.  R,  Mo  fl- 
ier it  Co.  (D,  C.)  233  F.  112. 

33.  Vlolallaa  af  inJunotlOH^PubU- 
catioD  of  a  notice,  in  connection  with 
a  descriptive  word  on  tbe  title  page  and 
cover  back  of  defendant's  dictionary, 
held  auHicient  compliance  witb  a  de- 
cree requiring  sucb  notice  wherever 
the  word  is  usi'd  in  tbe  title  of  defend- 
ant's dictionary.  Saaifield  Pub.  Co.  v. 
G.  &  C.  Merriam  Co.,  238  F.  1,  151  C. 
C.  A.  77. 

Where,  during  pendency  of  auit  by 
complsioBnt,  which  bad  valid  trade- 
mark in  "Cocn-Cola."  and  bad  built 
up  targe  busijicsa  in  sale  of  that  drink, 
to  enjoin  defendant  from  selling  imita- 
tive drink  under  label  '-Coen  and  Cola," 
defend  lint's  change  of  label  of  his  drink 
to  "El-CoIa"  was  a  mere  evasion,  and 
sale  thereunder  was  iufriugcment  of 
complainant's  trade-mark,  which  under 
tbe  circumstances  amounted  to  con- 
tempt of  court.  Coca-Cola  Co.  v.  Du- 
berstein   ID.  C.)  240  F.  703. 

Cited  wIthoHt  daflHltfl  applloatlon, 
Ammon  &  Person  v.  Narragansett 
Dairy  Co.   (D.  C.)   252  F.  276. 


g  9505.  (Act  Feb.  20,  1905,  c.  592,  §  20.)  Order  for  destruction  of 
infringing  labels,  etc.;  service  of  injunction,  and  proceedings 
for  enforcement  thereof. 

Cited  without  dettnite  applloatiOR, 
Ammon  St  Person  t.  Narragansett 
Dairy  Co.   (D.  C.)   252  F.  276. 


5  9506.   (Act  Feb.  20,  1905,  c.  592, 
for  infringement. 
I.  DecaptiOH  of  public— la  geRaral.^ 

The  display  on  hosiery  of  a  trade-mark 
rentaining  tbe  word  "Notaseme,"  de- 
scriptive of  tbe  article,  amounts  to  a 
miirepresentation,  barring  equitable  re- 
lict Rbere  sucb  word  was  excluded 
from  the  trade-mark  aa  registered. 
Straus  T.  Notaseme  Hosiery  Co.,  3tl  8. 
Ct  288.  240  U.  S.  179,  60  L.  Ed.  5iK>, 
reverting  decree  Notaseme  Hosiery  Co. 
T.  Straus,  215  F.  361,  131  C.  C.  A. 
G03. 

'  That  th«  latest  of  plaintiff's  diction- 
■rieg.  all  of  which  were  designated  by 
t  dcicriptive  word  wbicii  had  acquired 
a  lecondary  meaning  as  relating  to 
plamtiS's  works,  bore  little  resemblance 
to  the  first,  does  not  deprive  plaintiff 
ol  liii  right  to  protection  in  the  use 
ot  Hit  descriptive  word.  Saaifield  Pub. 
Co.  T.  0.  i  C.  Merriam  Co.,  238  F.  1, 
151  C.  G.  A.  77. 

The  adding  in  use  to  a  registered 
Inde-mark  of  a  name  which  had  been 
fffuied  registry  as  a  part  thereof,  to- 
statement   of   registry, 
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i'J"'«l  tbe  trade-mark.  Notaseme  Hos- 
KfJ  Cu.  V.  Straus  (D.  C.)  231  F.  243, 
decri*  reversed  201  F.  99,  110  C.  C. 
A.  134. 

Supp.D.S.CoMP.10— 126 


§  21.)     Restrictions  cm  actions 

A  trade-mark  is  in  tbe  nature  of  a 
property  right  which  a  court  of  equity 
will  protect  from  invasion,  but  he  who 
aeeks  such  relief  must  himself  be  free 
from  traud  or  mis  representation.    Id. 

A  complainant  held  not  chargeable 
with  fraudulent  conduct  or  false  rep- 
resentations on  his  labels,  which  de- 
prived him  of  the  right  to  relief  in 
equity  against  infringement  of  his 
trademark.  Allen  v.  Walker  &  Gib- 
son (D.  C.)  235  P.  230. 

Non  regis  treble  matter  should  not  be 
included  in  s  mark,  the  registration  of 
which  is  applied  for  as  a  trade-mark, 
as  the  registered  mnrk  should  go  out 
to  the  public  in  its  original  form,  or  it 
is  deceptive,  and  protects  no  one.  O. 
&.  W.  Tbum  Co.  V.  Dickinson,  40  App. 
D.  C.  306. 

That  from  6  to  10  per  cent,  of  com- 
plainant's ciothiDg,  advertised  as  man- 
ufactured by  it,  was  not  manufactured 
by  it.  held  not  sucb  a  fraud  upon  public 
Bs  would  defeat  complainant's  bill  to 
enjoin  defendant  from  unfair  competi- 
tion in  use  of  a  trorie-name.  Hilton  v. 
Hilton  (N.  J.  Ch.)  102  A.  16. 

See,  also,  |  !)4I)0.  note  31,  §  9501. 
note  19,  and  (0503,  note  7. 

(2001) 
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§  9508.  (Act  Feb.  20,  1905,  c.  592, 
edies  preserved. 
III.  UNFAIR  COMPETITION 

(A)  la   general 
4.  Right  to  proteotlon  in  general.— 

Whare  a  muuufacturer  fstRblisbes  in 
a  descriptive  word  a  secuudary  mean- 
iag  H9  iudicating  bis  gouds,  he  is  en- 
titled as  BguiDKt  ancjtber  only  to  euch 
prntoetion  as  will  prevent  such  otber 
from  uaiitg  that  term  to  pass  off  hia 
goods  as  those  of  tbe  original  appro- 
priator,  Kellogg  Toasted  Corn  Flabe 
Co.  T,  Quaker  Oats  Co.,  235  F.  657, 
149  G.  C,  A.  77. 

Purpose  of  law  in  protection  of  trade- 
mark rigbtH  is  to  conserve  good  will 
of  owner'3  buainesa  rather  than  to  pro- 
tect purebnaiug  public  against  impoBi- 
tion.  Joseph  Scbliti  Brewing  Co.  v. 
Houaton  Ice  &  Brewing  Co.,  241  F. 
817.  154  C.  C.  A.  510. 

Tbe  ejtistenee  of  a  valid  trade-mark 
is  Dot  essc'utial  to  q  right  of  action  for 
unfair  competition,  where  defvniJant 
palmed  oS  its  products  as  those  of 
plaintiff.  Detroit  Showcase  Co.  v. 
Kawneer  Mfg.  Co.  (C.  C.  A.)  250  F. 
234. 

Under  tbe  guise  of  protecting  against 
unfair  competition,  courts  must  be 
Jealous  not  to  create  perpetual  mo- 
nopolies; but  if  the  public  has  come  to 
associate  nn  article  or  machine  with 
a  single  ma  leer,  although  during  tbe 
lime  it  is  protected  bj  a  patent,  and 
to  ascribe  some  of  Its  merit  to  such 
'  source  of  manufacture,  tbe  maker  is 
entitled  to  some  protection.  Shredded 
Wheat  Co.  V.  Humphrey  ComeU  Co.  (C. 
C.  A.)   250  F.  960. 

Even  where  there  is  no  technical 
trade-mark,  a  dealer  may  acquire  prop- 
erty rights  In  words  not  the  subject 
of  a  trade-mark,  which  the  courts  will 
protect  upon  proof  of  unfair  competi. 
tion.  Chapin-Sacks  Mfg.  Co.  v.  Hend- 
ler  Creamery  Co.  (C,  C.  A.)  254  F. 
553. 

A  plan  of  industrial  banking  being 
pat  into  effect  by  defendants  held  not 
an  infringement  of  oae  deviseii  by  com- 
plainant's assignor.  ITniversal  Sav. 
Corporation  v.  Morris  Plan  Co.  of  New 
York  (D.  C.)  234  F.  382. 

Where  complainant  is  not  injured,  re- 
lief will  not  he  granted  because  the 
public  is  di-ceivcd  by  defendnnt'a  unfair 
trade  practices,  (or,  where  there  was 
no  injury,  relief  cannot  be  grantcil  be- 
cause defendant  sold  syrup  under  the 
same  name  that  complainant  sold  its 
flour,  and  thus  received  the  benefit  of 
complainnnfs  ei  tensive  advcrtiBing. 
Aunt  Jemima  Mills  Co.  v.  Rigney  & 
Co.  (D.  C)  2.'i4  F.  804. 

An  action  for  unfair  competition  Ilea 
only  when  a  property  right  of  the  cnm- 
plainant  baa  been  invaded.  Armstrong 
Cork  Co.  v.  Ringwalt  Linoleum  Works 
ID.  C.)  laT  F.  4.18.  order  reversed  (C. 
C,  A.)  2-10  F.  1022. 


(Tit.  ft 
§  23.)     Existing  rights  and  rem 


Even  where  a  name,  symbol,  or  dc 
vice  cannot  be  protected,  as  a  tradt 
name  or  trade-mark,  equity  will  pre 
tect  the  user  if  the  name  or  mark  hai 
by  long  use,  acquired  a  aecondar 
meaning  as  designating  the  user' 
goods,  or  where  by  use  of  it  the  pub 
lie  has  come  to  know  the  gooda  b 
that  name  or  symbol.  Lennox  Fur 
naee  Co.  v.  Wrot  Iron  Heater  Ct 
(Iowa)  160  N.  W.  366. 
'  Unless  a  commodity  is  governed  b; 
patent  or  copyright  legislation,  fre. 
competition  is  encouraged,  unless  un 
fair.  l..apointe  >Iach.  Tool  Co.  v.  J.  K 
Lapuinte  Co.  (Me.)  09  A.  348. 

{B)  What   oonttittite*    tmfair    compe^i 

5.  Natura  af  «n(alr  oompatltlon.^ 
Complainant  will  not.  though  it  bod   i 

tradi'-mark  in  the  name,  under  which  ii 
sold  Sour,  be  granted  relief  on  the  theo 
ry  that  defendant  which  sold  syrup  un 
der  tbe  same  name,  might,  by  dispoeinj 
of  inferior  ayrup,  prejudice  the  tradt 
against  complainant,  since  the  article! 
were  not  competitive,  though  the  public 
was  deceived  into  believing  that  defend- 
ant manufactured  the  syrup.  .Viint 
Jemima  Mills  Co.  T.  Higney  &.  Co.  (D. 
C.)  234  F.  804. 

Where  complainant  established  a  busi- 
ness system  peculiarly  its  own,  defend- 
ant ia  guiUy  of  unfair  competition  in  at- 
tempting to  appropriate  such  business 
system  and  substitute  its  goods  for  thoae 
of  complainant.  Meccano,  Limited,  v. 
Wagner  (l>.  C.)  234  F.  912,  reopening 
authorized  in  District  Court,  Wagner  v. 
Meccano,  235  F.  890,  149  G.  C.  A,  Hyi. 

To  sustain  jurisdiction  of  equity  over 
tbe  controversy  of  appropriation  by  one 
news-gathering  agency  of  news  gather- 
ed by  another  such  agency,  as  uufair 
competition,  no  general  and  absolute 
property  in  the  news  as  auch  need  be 
alEniicd  ;  the  right  to  acquire  property 
by  hfineat  labor  or  the  conduct  of  a  law- 
ful busincsa  being  as  mucli  entitled  to 
protrction  as  tbe  right  to  guard  proper- 
ty already  acquired,  and  furnishing  the 
basis  of  jurisdiction  in  the  ordinary  case 
of  unfair  competition,  and  is  not  depend- 
ent on  any  general  right  of  properly  an- 
alogous to  the  common-law  right  of  the 
proprietor  of  an  unpublished  work,  nor 
foreclosed  by  failure  to  copyright.  In- 
tcrnnttonal  News  Service  v.  Associated 
Press.  39  S.  Ct.  68,  S3  L.  Ed.  — . 

Attempt  by  defendant  to  palm  off  his 
goods  as  those  of  complainant  is  not  es- 
sential to  unfair  competition,  for  which 
equity  will  grant  relief,  but  It  ia  enough 
for  ilefrndnnt  to  appro|iriate  and  sell  as 
his  own  news  gathered  by  complainant 
for  sale,  for  what  ia  unfair  competition 
must  be  determined  with  particular 
reference  to  the  character  and  drcum- 
staacKH  of  the  business.    Id. 
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re  etn  b«  no  nobir  competitloii 
Iherc  is  no  caupeddoa,  as  where 
rti«s  do  not  siii  thtir  gooda  In  the 
tfrritory,  Carroll  v.  Dulutb  So- 
Miiling  Co.,  232  P.  675,  148  C. 


r  owner  of  a  trade-mark 
■  ifnip  and  tbe  beverage  can  pre- 
ao  uaauthorized  aale  of  the  bever- 
lodrr  the  trade-mark  by  one  who 
LBBcd  the  Eynip  and  made  a  bever- 
herefrom.  Cooa-Cola  Co.  t.  Ben- 
238  F.  B13,  151  C.  C.  A.  449,  re- 
if  decree  (D.  C.)  225  F.  429. 
asional  misrepceHeatation  of  golic- 
aimita  of  defendant!,  not  known  to 
danta.  alFnrded  no  ground  of  relief 
claim  of  unfair  enmperilion,  Jos- 
Schliti  BrewEnj!  Co.  v.  Honston 
:  Brewing  Co.,  241  F.  817,  154  C. 

519. 

'  defendants,  obtaining  Ford  cats 
the  manufacturer'a  agentH,  in  vio- 
I  of  the  agency  contract  and  scll- 
lem  at  leas  than  the  price  tbe  man- 
arer  professes  to  maintain,  to  use 
ide-mark  and  to  advertise  that  the; 
'ord  agents,  is  unfair  competition. 
Motor  Co.  v.  Benjamin  E.  Boone 
244  F.  335.  166  C.  C.  A.  821. 
:  Associated  Press  held  entitled  to 
jnncti'in  to  restrain  unfair  compe- 

by  a  competitor  in  copying  news 

and  nsing  them  as  its  own.  Asso- 
I  Press  T.  International  News 
re,  245  P.  244,  157  C.  C.  A.  4.S«, 
Ting  order  <D.  C.)  240  F.  1>83. 
irari  granted  TntematlonnI  News 
fe  Y.  Associated  Press.  3S  S.  Ct. 
15  n.  g.  644.  62  L.  Ed.  B28. 
'  essence  of  unfair  competition  con- 
in  palming  off,  either  directly  or 
ctly,    one    person's   goods   aa    the 

of  another.  O.  St,  W.  Thum  Co. 
ptinson.  245  P.  609.  158  C.  C.  A. 
■rtiorari  denied  Dickinson  v.  O.  & 
hnm  Co.,  .S8  S.  Ct.  KM,  62  L.  P^. 

0.  k  W.  Thum  Co.  V.  A.  K.  Acker- 
fo.,  245  V.  609.  158  C.  C.  A.  37, 
rflri  denif^  A.  K.  Ackcrmnn  Co.  v. 
W,  Thum  Co..  38  S.  Ct,  334,  62  L. 
28. 

ere  complainant  built  up  an  exten- 
rade  in  Wasbington.  D.  C,  aellLog 
M   cream    under    the    descriptive 

1,  "The  Velvet  Kind,"  that  did  not 
eomplninant  any  right  to  exclude 
!  from  nsing  such  words  in  a  place 
!  it  had  not  associated  its  ice  cream 

the  designation,  and  defendant 
adopt  words  to  describe  its  ice 
I  sold  in  Baltimore.  Cb.i  pin -Sacks 
Co.  V.  Hendler  Creamery  Co.  (C. 
I  2:>4  F.  553. 

'  nianufacturer  has  no  right  to  dia- 
at  Its  goods  OB  though  tbey  were 
oods  of  another  and  if  tbe  facts 
anch  a  disposal  relief  will  be 
ed.  Coca-Cola  Co.  v.  Koke  Co.  of 
ica  {D.  C.)  235  F,  408. 
ent  infringement  is  the  violation 
I  tzciusive  monopoly  created  by 
«,  while  no  element  o(  monopoly 


TBADB-MARES 


S9(i08 

la   involved   Id   unfair   competltioD.  the 

allowed  fraudulently  to  palm  oE  upon 
tbe  public  his  goods  as  those  of  another. 
Unit  Const.  Co.  v.  Huskey  Mfg.  Co.  (U. 
C.)  241  F.  129. 

Gist  of  the  legal  wrong  of  unfair  com- 
petition Is  invading  by  one  of  right  of  an- 
other by  procuring  sole  of  his  own  goods 
through  express  or  implied  misrepre- 
sentation that  they  are  those  of  bis  com- 
petitor. Luminous  Unit  Co.  v.  R.  Wil- 
liamson A  Co.  (D.  C.)  241  F.  265. 

Sale  of  Beller'a  goods  aa  tboae  of  an- 
other, BO  as  to  get  the  advantage  of  aucb 
other's  trade,  held  unlawful.  Wm. 
Wrigley,  Jr.,  Co.  v.  Colker  (D.  C.)  245 
F.  907. 

One  cannot  without  authority  ac- 
quire right  to  use  photograph  of  compet- 
itor DB  trade -mark,  although  person 
may  use  his  own  photograph  in  adver- 
tising his  business,  M,  B.  Fahey  Tobac- 
co Co,  V.  Senior  (D.  C.)  247  F.  R09.  de- 
cree affirmed  in  part  and  reversed  in 
part  (C.  C.  A.)  252  F,  579. 

Where  complainant,  corporation  of 
foreign  country,  which  manufactured 
"Pasteui"  filler  tubes,  was  not  doing 
business  in  United  States,  and  defend- 
ants were  not  in  competition  with  it,  in- 
junction restraining  them  from  use  of 
trade-mark  "Pasteur"  will* be  denied. 
where  tubes  they  sold  were  genuine 
tubes  manufactured  by  complainant. 
Society  Anonyme  du  Filtre  Chamber- 
land  SystSme  Pasti^ur  v.  C-onsolidated 
Filters  Co.  (D.  C.)  248  F.  358. 

Nothing  lens  than  conduct  tending  to 
pass  off  one  man's  merchandise  or  busi- 
ness as  that  of  another  will  constitute 
"unfair  competition,"  the  essence  of 
which  is  the  sale  of  the  gooda  of  one 
manufacturer  for  those  of  a  competitor. 
Deister  Concentrator  Co,  v.  Deister 
Mach.  Co.  (Ind.  App.)  112  N.  E.  906. 

"Unfair  competition"  consists  in  tlie 
conduct  of  trade  or  business  In  such 
manner  that  there  is  an  expressed  or 
implied  representation  that  the  gnods  or 
business  of  one  are  the  goods  and  busi- 
nesA  of  another ;  and  in  determining 
whether  a  merchant  is  guilty  of  unfair 
competition,  it  is  not  alone  the  slmilnri- 
ty  in  appeorance  of  the  goods  of  plain- 
tiff to  those  of  defendant  that  muM  be 
considered,  but  the  methods,  represen- 
tatif>ns.  and  other  matters  in  thecimdurt 
of  defendant's  business.  Lennox  Furn- 
ace Co.  V.  Wrot  Iron  Heater  Co. 
(Town)  1(10  K  \V.  .^5fl. 

The  gist  of  a  suit  for  unfair  competi- 
tion is  fraud  which  may  be  shown  by 
direct  testimony  and  by  facta  and  cir- 
cumstances, ur  Interred  from  the  man- 
ner in  which  the  business  is  carried  on. 
Id. 

"Unfair  competition,"  as  a  legal  term, 
defines  tbe  wrong  of  beKuiling  the  pur- 
chasing public  into  huying  the  offender's 
goods,  believing  them  to  be  the  goods  of 
a  rival,  and  tbe  prohibition  is  confined 
to  casus  of  resort  to  deception  or  fraud; 
(2003) 
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Bad  closely  ■imnlatiDg  a  particular  de- 
Tice,  mark,  or  B;inbol,  by  aBsaming  the 
same  or  prai^tJcall;  the  same,  Dume,  oi 
b;  the  use  of  crafty  and  mtsleadiiig  ad' 
vertiaeinenta,  or  false  oral  representa- 
tions, iB  frauduleot,  but  if  defendant 
does  not  palm  off  hia  products  bb  those 
of  the  pluLutiff,  the  action  fails.  La- 
pointe  Macli.  Tool  Co.  v.  J.  N.  Lapolute 
Co.  (Me.)  OT  A.  348. 

The  doctrine  of  unfair  trade  is  that 
one  person  has  no  right  to  sell  goods  as 
the  gooda  of  another,  nor  do  other  buai- 
neta  as  the  bnsioesa  of  another ;  and 
"unfair  competition"  may  result  from 
representations  or  condact  which  de- 
ceive the  public  into  believing  that  tbe 
buBinc9.i  name,  reputation,  or  good  will 
of  one  person  is  that  of  another.  White 
Studio  V.  Dreytoos,  116  N.  E.  736,  221 
N.  I.  46,  reversing  judgment  (Sup.)  144 
N.  T.  S.  1150,  160  App.  Div.  885. 

One  conducting  a  barber  school  may, 
as  Cor  unfair  competition,  enjoin  an- 
other from  engaging  in  the  same  busi- 
ness, in  the  same  locality,  under  tbe 
same  name.  Danton  v.  Mohler  Barber 
School.  170  P.  2SS.  68  Or.  164. 

Dealer,  comiui;  into  field  already  oc- 
cupied by  rival  of  estaliliBhed  reputa- 
tion, must  do  nothing  which  will  unnec- 
essarily create  or  increase  eoufiision  be- 
tween his  (foods  and  those  of  his  rival. 
Pennsylvania  Central  Brewing  Co.  v. 
Anthracite  Beer  Co.,  101  A.  925,  228 
Pa.  45. 

6.  Wrongful  Intent.— To  estahlish  iui- 
fair  competition,  complainant  must 
prove  a  fraudulent  intent,  or  a  how 
facts  and  drcnmatancea  from  which  it 
may  reasonably  be  inferred.  Goldsmith 
Silver  Co.  v.  Savage,  229  F.  «23,  144 
C.  C.  A.  S3,  affirming  decree  (D.  C.) 
211  F.  751. 

A  manufacturer  is  chargeable  with 
knowledge  of  the  Inevitable  conse- 
quences of  imitating  tbe  dress  of  an  old- 
er and  competing  product  and  ij  open 
to  tbe  inferences  that  it  intends  its 
product  to  be  confused  with  that  of  ita 
competitor.  Helmet  Co.  v.  Wm.  Wrig- 
leyf  Jr.,  Co.,  245  F.  824,  158  O.  C.  A. 
164. 

Defendants'  good  faith  In  using  a 
pictorial  representation  of  plaintiff's 
shredded  wheat  biscuit  an  the  carton 
containing  its  biscuits  is  Imntaterial. 
Shredded  Wheat  Co.  v,  Humphrey  Cor- 
nell Co.  (D.  C.)  244  F.  508. 

While  design  is  aignihcont,  and,  in 
some  cases,  may  be  of  controlling  impor- 
tance, neither  deslEn  nor  actual  fraud  in 

cBsary  element  of  the  right  to  relief  on 
the  ground  of  unfair  competition.  Bos- 
ton Shoe  Shop  V.  MeOroom  Shoe  Shop 
(Ala.)  72  So.  102. 

Actual  fraud  in  unfair  competition 
need  not  be  alleei'd  or  proved,  and  con- 
structive fraud  is  sulUcient,  Q.  G.  Mc- 
A^ay  &  Son  Seed  Co.  v.  McVay  Seed  & 
I'loral  Co.   (Ala.)  79   So.   116. 

Elquity  will  enjoin  another  who  fraud- 
ulently assumes  the  same  name,  device, 
(2004) 


or  symbol  as  that  employed  by  plat 
tiff  for  purpose  of  stealing  plaintij 
businesa  Lennox  Furnace  Co.  v.  Wr 
Iron  Heater  Co.  (Iowa)  160  N.  W.  M 
Since  the  maker  of  a  machine  is  lii 
ited  as  to  general  form  and  dedpi  I 
the  very  nature  of  the  article,  no  iate 
tion  to  imitate  should  be  inferred  fro 
similarity  of  design.  Lapointe  Mac 
Tool  Co.  V.  J.  N.  Lapointe  Co.  (Mi 
S9  A.  348. 

In  determining  whether  competitii 
la  unfair,  a  court  of  equity  will  scru 
nize  the  intent  entertained  by  defen 
ant.  Lo  Buono  v.  V,  Viviaao  &  Brc 
Macaroni  Mfg.  Co.,  193  S.  W.  488,  11 
Mo.  App.  618. 

Where  defendant's  conduct  is  calc 
lated  to  pass  off  his  goods  as  those 
another,  he  is  guilty  of  actionable  u 
fair  competition,  and  his  freedom  fro 
fraudulent  intent  is  no  defense.  Fen 
sylvania  Central  Brewing  Co.  v.  A 
tliracite  Beer  (Id.,  101  A.  925,  258  P 
45. 

7.  NsMBsity  of  actual  deception 
publlo.^rbe  continued  use  of  a  nan 
first  used  on  an  article  made  by  coi 
plainant,  but  afterward  on  the  produ 
of  others,  held  not  to  constitute  unfa 
competition,  where  the  fact  that  tl 
first  product  waa  that  of  complainu 
was  not  ilkBclOBed  to  tbe  public.  Seai 
Boebuck  &  Co.  v.  EUiott  Varniah  C< 
232  P.  588.  146  C.  C.  A.  546,  reveraii 
decree  Elliott  Varnish  Co.  v.  Seal 
Roebuck  &  Co.  (D.  C.»  221  F.  79T. 

Though  defendant  sold  its  produ< 
under  ia  descriptive  name  previous! 
adopted  by  complainant,  yet.  whe 
there  waa  no  fraud  on  the  public,  d 
feudant'a  goods  not  being  palmed  oS  : 
those  of  complainant,  there  was  no  u 
fair  competition.  Kellogg  Toasted  Co: 
Flake  Co.  v.  Quaker  Oats  Co.,  235  1 
657,  149  C.  a  A.  77. 

Where  complainant' a  patent  tot  oi 
feature  of  mechanical  toy  outfit  was  i 
Talid,  merchant  may  urge  sale  of  cot 
peting  outfit  on  which  be  derived  mo: 
proQt,  so  long  bb  be  does  not  sell  it 
purchasers  aa  complainant's  out£ 
Meccano,  Limited,  v.  John  Wanamake 
New  York  (C.  C.  A.)  250  F.  450. 

The  similarity  between  labels  used  I 
complainant  and  defendant  on  li'isiei 
boxes  held  not  such  aa  to  estahliBh  ui 
fiiir  competition,  in  the  absence  of  proi 
tliat  customers  were  actually  deceive 
Notaseme  Hosiery  Co.  v.  Straus  (D.C 
231  F.  213,  decree  reversed  201  F,  » 
lli*  C.  a  A.  134. 

Where  complainant  and  defeadai 
both  sold  links  for  friendship  bracelet 
the  fact  that  they  were  sometimes  coi 
fused,  and  that  wires  to  connect  tl 
links  when  complete,  tumisheil  by  con 
pi  a  in  ant,  were  used  on  defendant 
links,  and  vice  versa,  held  not  to  wa. 
rant  an  injunction.  Bisenstadt  Mf| 
Co.  V.  J.  M.  Fisher  Co.  (D.  C.)  232  1 
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tiblished  teputation,  so  that  confuiion 
■moDgat  bujen  is  likely  to  reault,  evi- 
lence  of  successful  deception  ia  unnec- 
Msar;    to    entitle    the    injured    manu- 

Factarer  to  relief.  Champion  Spark 
Plue  C^.  V.  A.  R.  Moller  &  Co.  (D.  C.) 
233  F.  112. 

Where  defendant  dresned  hie  goods  to 
resemble  those  of  complainant,  and  at- 
tempted to  palm  tbem  off  as  complain- 
mt's,  evidence  that  customers  were  de- 
ireired  is  unneceasarj  to  establish  un- 
Fair  competition.  Meccano,  Limited,  t. 
Ifacner  (D.  O.)  234  F.  912.  reopening 
luthorized  in  District  Court,  Wagner 
f.  Meccano,  235  F.  890,  149  C.  C.  A. 
i02. 

Deception  of  user  in  buring  from  re- 
tailer, and  not  of  dealer  in  buying  from 
manufacturer  or  wholesaler,  held  the 
test  of  unfair  competition.  Shredded 
(Fbeat  Co.  v.  Humphrey  Cornell  Co. 
(D.  C.)  244  F.  508. 

On  a  bill  to  enjoin  an  unfair  trade 
rampetition,  it  is  not  necessary  to  show 
that  any  persons  have  been  actually  de- 
ceived by  defendant's  marli  or  device. 
Boston  Shoe  Shop  v,  MtBroom  Shoe 
Shop  (Ala.)  72  So.  102, 

To  constitute  unfair  busineBs  com- 
petition, it  is  not  ncceaaary  that  one 
iboold  actually  take  some  affirmative 
action  in  that  respect,  or  that  he  should 
intend  to  sell  goods  to  purchaser  aa 
those  of  another,  as  actual  deception 
la  not  necessary.  Deist er  Concentrat- 
or Co,  V.  Deister  Macb.  Co,  (Ind,  App.) 
1l12  N.  E.  »06. 

To  justify  recovery  for  alleged  unfair 
rampetition  by  adoption  of  similar 
trade-name,  plaintiff  need  not  show 
that  any  person  has  actually  been  de- 
ceived, nor  wait  until  substantial  pe- 
cuniary loss  is  caused.  Mitcbel  H. 
Mark  Realty  Corporation  v.  Major  Am- 
usement Co.  (Sup.)  16S  N.  Y.  S.  244, 
180  App,  Div,  549. 

Regardless  of  trade-mark,  manufac- 
turer has  no  right  to  so  dresa  bis  goods 
la  to  deceive  purchasers  or  dealers  into 
Iwlief  that  they  are  eornls  of  nnnthpr. 
Pennsylvania  Central  lirewing  Go.  t. 
inthracite  Beer  Co.,  101  A.  a2j.  258 
Pa.  45. 


EL  iMltation  or  simulation — In  gen- 
■ral^— It  ia  the  duty  ol  a  manufacturer 
or  seller  of  goods  sold  in  competition 
with  those  of  an  older  manufacturer  to 
w  mark  his  goods  that  the  ordinary  pur' 
chaser  will  not  be  deceived  aa  to  their 
origin,  Mollne  Plow  Co.  v.  Omaim 
Iron  Store  Co.,  230  F.  S19,  149  a  C. 
A.  65. 

Defendant  held  guilty  of  unfair  com- 
petition in  imitating  and  attempting  to 
palm  off  its  goods  aa  tbose  of  complain- 
ant. Belling  them  at  a  less  price,  and 
thus  depriving  complainant  of  its 
trade.  Meccano,  Limited,  v.  Wsfcner. 
234  F.  912,  reopening  authorized  in  Dis- 
trict Court  Wagner  v.  Meccano,  235 
F.  890,  149  C.  C.  A.  202. 


§  9508 

Idea  of  cnmiilaUve  signet  tokena  ot 
aclornmeDt  to  become  a  friendship  brace- 
let being  an  old  one,  complainant  can- 
not, by  advertising  its  linka  for  a  so- 
called  friendship  lirnielet,  obtain  exclu- 
sive right  to  such  idea,  and  eiclude  de- 
fendant from  manufacturing  similar 
links,  in  absence  of  patent  or  protec- 
tive trade-mark,  nor  could  complainant 
complain  that  defendant  subsequently 
entered  field;  it  having  estubliahed  no 
good  will  in  business.  KiaeustadC  Mfg. 
Co.  V.  J.  M.  Fisher  Co..  241  F.  241,  154 
C.  C.  A.  161,  affirming  decree  (D.  C.) 
232  F.  957. 

Mere  simiterity  ot  goods  is  not  con- 
clusive evidence  of  an  intention  to  de- 
ceive, to  establish  unfair  com  petition 
although  it  is  evidence  from  nliicb  such 
intention  may  be  interred.  Miller  Rub- 
ber Co.  V.  Behrend.  2-12  P.  515.  155  C. 
C.  A.  291. 

Use  by  manufacturer  and  seller  of 
proprietary  medicines  of  books,  etc., 
with  contents,  such  as  anatomical  plates, 
etc..  similar  to  those  of  another  in  the 
same  business,  held  not  unfair  competi- 
tion ;  nor  is  reproductiun  of  another 
manufacturcr'a  proprietary  medicines, 
and  sale  uuder  representations  that  they 
are  the  same  article,  unfiiir  competi- 
tion, if  not  sold  as  the  goods  of  such 
other  manufacturer.  Viavi  Co.  v.  Vimc- 
dia  Co.,  245  F.  28S.  157  G.  C.  A.  481, 
certiorari  denied  38  S.  Ct.  334,  62  L. 
Ed.  928. 

Dpfendaut,  which  appropriated  plnin- 
tiFa  patent  for  a  sash  rail  coostrui'tinn,  , 
is  not  liable  for  unfair  competition, 
where  there  was  no  closer  imitation  of 
plaintiff's  product  than  would  naturally 
result  from  the  appropriation.  Detroit 
Showcase  Co,  v.  Kawneer  Mfg.  Co.  (C. 
C.  A.)  250  F.  234. 

Defendant,  an  Ece  cream  manufactur- 
er, held  chargealile  with  uu[:iir  voihimv 
tition  by  imitating  the  brand,  color  of 
and  wagons,  and  style  of  signs  of 
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into  active  competition,  Ctinpin- 
Sachs  Mfg,  Co.  V.  Headier  Creamery 
Co.  (D.  C.)  231  F.  f50. 

The  mere  copying  ot  a  design  is  not 
unfair  trade.  The  Imitation  must  in- 
clude elements  which  do  not  affect  the 
buyer's  choice  by  their  inherent  attrac- 
tion, and  which  have  come  in  fact  to 
sicnify  the  plaintifTs  make;  and  com- 
plainant is  entitled  to  relief,  where  de- 
fendant manufactured  spark  ptues  so 
closely  approiinintltig  those  of  complain- 
ant that  buyers  would  likely  be  deceived 
into  thinking  that  they  were  manufac- 
tured by  complainant.  Cliampton  Spark 
Plue  Co.  V.  A.  R.  Hosier  &  Co.  (D.  C.) 
23.'?  F.  112. 

Defendant,  though  plaintiff  had  no 
trade- mark  in  the  name  under  which 
its  goods  were  sold,  cannot  so  dress  ita 
own  gooJs  as  to  deceive  the  puhlic  into 
believing  they  are  purchasing  those  of 
plaintiff.  President  Susyiender  Co.  V. 
Macivilliam  (D,  C.)  233  F.  433. 

Defendants  held  to  have  attempted  to 
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dispOHc  of  tbeir  bevprnges  bh  If  thej 
were  those  of  Coca-Cola  company,  using 
a  name  Under  which  tlie  Coca-Cola  com- 
pimj's  lieveruge  wbs  frequently  known 
and  approximating  the  appearance  of 
the  compaoy's  bottles  ana  receptacles. 
Coca-Cola  Go.  v.  Koke  Co.  of  America 
(U.  C.)  235  F.  408. 

The  practical  adoption  by  an  infringer 
of  the  adTertising  literature  of  the  man' 
ufaeturcr  of  the  patented  article,  even 
including  its  trade-name,  held  to  con- 
st i  tut  e  unfair  competition.  Farmers' 
Bandy  Wagon  Co.  t.  Beaver  Silo  &  Box 
MfB.  Co.,  Zie  F.  731,  150  C.  C.  A.  63, 
■fling  decree  (D.  C.)  219  F.  234. 


The 
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with  referenc 
tial  detail,  and  defendants'  copy  of  com- 
plaiminls'  stove  in  all  nonessential  de- 
tails hpld,  complainants'  stove  having 
already  been  advertised  and  a  market 
created,  to  amount  to  unfair  competi- 
tion. Buckeye  Incubator  Co.  v.  Model 
Incubator  Co.  OJ.  C.)  237  F,  883. 

It  is  unfair  competition  to  make  and 
sell  for  resale  an  article  so  like  tbat  of 
an  older  manufacturer  that  the  ordinary 
purchaser  for  use  caiinot  tell  them 
apart,  although  there  is  no  miflrepresen- 
tation  in  the  original  sule;  and  defend- 
ant Iieid  chargeable  with  unfair  compe- 
tition in  constructing  store  fronts  which 
were  not  only  an  infringement  of  com- 
plainant's patents,  but  were  so  like  com- 
plainant's structures  in  appearance  that 
tlic  ordiunry  observer  could  not  tell  one 
from  the  other.  Knwnper  Mfg.  Co.  v. 
Detroit  Showcase  Co.  (D.  C.)  240  F. 
737,  affirmed  in  part  and  reversed  in 
part  JD  Detroit  Showcase  Co.  v.  Kaw- 
neer  Mfg.  Co.,  250  F.  234,  102  C.  C.  A. 
370. 

Coyping  of  immaterial  features  of  an- 
other's product,  when  it  involves  mis- 
representation as  to  origin,  constitutes 
unfnir  competition  ;  and  defendant  held 
chnrKeable  with  unfair  competition  in 
unnecessarily  Imitating  appearance  of 
electric  lamps  made  and  sold  by  com- 
plainant. Luminous  Unit  Co.  v.  R. 
Williamson  &  Co.  (D.  C.)  241  F.  26r>. 

Though  plaintifT  was  selling  gum  un- 
der name  "Spearmint,"  defendant  held 
entitled  to  flavor  his  gum  with  speBF' 
mint,  if  he  did  not  sell  it  under  a  drciis 
having  a  general  resemblance  to  plaiu- 
ttfTs  gum.  Wm.  Wriglpy,  Jr.,  Co.  v. 
Colkcr  (D.  C.»  245  P.  907. 

A  defendant  who  substantially  copied 
ft  patented  device  mndc  and  sold  by  com- 
plainant under  a  trade-name,  merely 
changing  the  name  and  advertising  and 
selling  it  as  his  own  product,  held 
chargeable  with  unfair  competition. 
Bayley  &  Sons  v.  Braunstein  Bros.  Co. 
(D.  C.)  24fi  F,  314. 

The  appearance  of  shredded  wheat 
biscuits  held  to  have  acquired  a  seoond- 
ary  meaning,  which  entitles  the  original 
maker  to  protection  hy  requiring  a  com- 
petitor to  so  mark  if"  biKcuits.  not  '■old 
to  final  consumers  in  cartons,  as  to  dis- 
tinguish them,  and  defendant  enjoined 
(200G) 
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from  manufacturing  or  adling  whole 
^beat  biscuit  in  form,  shape,  slie,  and 

color  of  plaintiff's  biscuits,  or  imitatioi 
thereof,  without  disttngDiehing  marks  on 
each  biscJit  Shredded  Wheat  Co.  v. 
Humphrey  CoracU  Co.  ID.  C.)  244  F, 
008. 

Though  visual  comparison  is  not  tnie 
test  of  similarity  as  respects  unfair 
competition  the  court  must  decide  the 
question  by  the  impression  prouuced 
upon  the  eye.  Empire  Guano  Co.  v. 
Jefferson  Fertilizer  Co.  (Ala.)  78  So.  B3. 

Defendant,  who,  after  selling  his  poul- 
try businpsB  and  good  will,  re-entered 
tame  business,  held  not  guilty  of  unfair 
competition  in  issuing  catalogues,  eta, 
to  trade  which  resembled  those  used  bj 
him  before  sale  to  plaintifF,  and  tb  use 
of  which  by  plaintiff  he  consented. 
Dare  v.  Foy  (Iowa)  164  N.  W.  179. 

The  test  applied  on  the  question  of 
similnrity  .is  constituting  unfair  compe- 
tition is  the  likelihood  of  deceiving  an 
ordinary  purchaser  who  is  using  ordi- 
nary care,  and  regard  must  be  had  to 
the  nature  and  physical  requirements  of 
the  article  itself,  its  costs,  the  class  of 
persons  who  purchase  it,  and  the  cir- 
cumstances under  which  it  is  purchas- 
ed. Lapointe  Mach.  Tool  Co.  v.  J.  N. 
Lapointe  Co.  (Me.)  99  A.  348. 

An  unpatented  article  may  be  copied 
in  all  essential  features  and  one  copy- 
ing- it  will  not  be  required,  merely  to 
change  appearance  of  product,  to  sacri- 
fice strength,  durability,  or  cheapness; 
and  deft^ndant  manufacturer  held  enti- 
tled to  manufacture  and  sell  its  prod- 
uct, where  every  similarity  between  its 
and  plaintiff's  product  was  essential  for 
defendant's  to  be  equally  efficient  or 
equally  economical.  Diamond  Expao- 
sion  Bolt  Co.  v.  United  States  Kipan- 
sion  Bolt  Co.  (Sup.)  164  N.  Y.  S.  433, 
177  App.  Div.  554. 

Maker  of  women's  garments  ha<<  le^sl 
right  to  copy  and  sell  as  own  creations 
exclusive  models  dcf^igned  hj  other  mod- 
istes, if  inspection  of  models  is  procured 
by  fair  means,  but  not  if  obtained  by 
fraud  practiced  by  cmi>1oye  at  instiga- 
tion and  hiring  of  the  maker.  Montezut 
v.  Ilickson.  Inc.  (Sup.J  J61  N.  I.  S.  858. 
378  App.  Div.  04. 

Defendants  held  guilty  of  unfair  com- 
petition in  adoption  of  name  and  in  op- 
eration of  moving  picture  theiiter. 
Mitchel  H.  Mark  Realty  Corp.  v.  Major 
Amusement  Co.  (Sup.)  168  N.  T.  S.  244. 
ISO  App.  Div.  540. 

The  "Morris  plan  of  industrial  bank- 
ing'' held  not  to  Infringe  mutual  install- 
ment plan  of  industrial  savings  and 
loan  banking,  known  as  "Merchants'  & 
Mechanics'  Savings  Association."  Stein 
V.  Morris  (Va.)  91  S.  B.  177. 

9.  Marks,  il«vlo«s,  or  symbols, — 

Other  maters  of  repair  parts  for  plows 
mnde  by  complainant  held  entitled  to 
use  the  same  designation  as  to  the  size 
and  style  of  plows  for  which  they  ar« 
fitted  as  are  used  by  complainant,  pro- 
vided they  clearly  designate  the  origin. 
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Uoliae  Plow  Co.  t.  Omaha  Iron  Store 
Co.,  2SB  F.  619,  149  C.  O.  A.  65. 

Complunant  beld  entitled  to  ea  la- 
junotioD  to  restraiD  the  aae  by  detend- 
aLl  of  a  misleading  trade-nanie  and 
crrlaiD  words  on  fly  paper  and  the 
packages  in  wbifh  the  same  wrb  sold. 
0.  A  W.  Thum  Co.  v.  niukinwin,  243 
F.  809,  15S  C.  C.  A.  37,  certiorari  de- 
nied mckinson  v.  O.  &  W.  Thum  Co.. 
3$  S.  Ct  334,  t(2  L.  Ed.  OiS:  O.  & 
W.  Thorn  Co.  V.  A.  K.  Aekennan  Co., 
245  F.  609,  158  C.  C.  A.  37,  certiorari 
dffiied  A.  K.  Ackerman  Co.  t.  O.  & 
W.  Thnm  Co.,  38  S.  Ct.  334,  62  L.  Ed. 

m. 

The  impremiug  of  an  oblong  rect- 
uialar  metal  tag  into  tbe  faee  of  a  bar 
nf  aoap  held  not  unfair  pompetition 
sitli  a  competitor  wbich  nned  a  circu- 
l>r  tag  in  a  different  ponltioii,  the  let- 
tering being  entire!;  different  and  <)<»- 
dnrt.  U,  Werk  Co,  t.  Groalrerg  (C.  C 
A.)  250  F.  968. 

Where  tbe  aimilarity  in  mark,  deritre, 
etc.,  i«  sufficient  to  convey  false  im- 
pression to  tbe  public  mine]  and  calcu- 
latnl  to  mislead  and  deeeive  the  ordi- 
Dir;  purchaser  in  the  eiercine  of  ordi- 
Dary  care  in  sucb  matters,  it  is  aiiS- 
cient  to  give  the  tnjured  party  a  riKht 
to  rpdress  on  the  ground  ol  unfair  oom- 
Iwtition ;  and  trade  device  used  by  de- 
[tndant  corporation  to  advertise  its 
aboe  repairing  businesH  held  aD  imita- 
tion of  the  device  used  by  complainant. 
olculated  to  deceive  and  divert  pat- 
'<">agt,  and  hence  an  unfair  competi- 
f'na  vhich  would  be  enjoined.  Boston 
-Shoe  Shop  V,  McBroom  Shoe  Shop 
M'a.)  72  So.  102. 

Dcfendanfa  fertiliier  heM  not  anffi- 
f'ently  aimilar  with  respect  to  letter- 
"m  and  marks  on  the  bags  to  that  of 
I'aiatiff  to  constitute  unfair  competi- 
Jjiin.  Empire  Guano  Co.  v.  JeGCeraon 
Fertiliier  Co.  (Ala.)  78  So.  53. 

'^'bere  one  stimulates  the  particular 
"Tice.  or  symbol  of  another  in  such 
J'y  aa  to  deceive  the  ordinarily  pru- 
"t:  person,  and  thus  practice  fraud 
"POn  plaintiff  and  upon  the  general 
mbUc,  his  conduct  is  unfair  competi- 
ifn,  j,pnDoi  Fumac«  Co.  v.  Wrot 
^n      Beater    Co.    (Iowa)    160    N.    W. 


'O-  —  NamH  In  general.— Tbe  pub- 
'^tion  by  defendant  of  Wehstor's  In- 
'"■coUrgiate  Dictionarj-  held  unfair 
Jl^ip  [»^tllion  with  plaintitTa  Webster's 
"■""^KiaW  Dictionary,  though  piaintiflf 
\^^  no  eiclusive  right  to  use  the  title 
'!I*^Pt>Bter'B  Dictionary."  Saalfield  Pah. 
^-  v.  G.  •&  C.  Merriam  Co..  238 
'■^.   151  C.  C.  A.  77. 

^^efeniianta  held  to  be  enjoined  from 
"'"B  the  words  "Shn-dded  Wheat" 
"i«i  "Shredded  WTiole  Wheat."  without 
'^r^n  uumiBlnkably  specifying  the 
"laoufBptnrer.  where  such  words, 
tliough  descriptiye,  had  become  asaoci- 
"efl  with  plflintilTa  product.  Shredded 
^'teat  Co.  V.  Humphrey  ComeU  Co. 
9.  C)  244  F.  508. 
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Where  complainant  bad  registered 
trade- mark  in  word  "Coca-Cola,"  and 
bad  built  up  large  trade  in  that  popu- 
lar soft  drink,  defendant's  sale  of  com- 
peting soft  drink  under  name  "Coca 
and  Cola,"  although  liis  product,  un- 
like that  of  complainant,  contained  no 
trace  of  coca  Bhrub  or  cola  nuta,  must 
be  deemed  unfair  competi tiOD.  Coca- 
Cola  Co.  v.  Duberatein  {D.  C.)  249  V. 
703. 

Though  the  use  of  the  name  "Virgln- 
ia"  as  part  of  a  trademark  for  alco- 
holic beverages,  such  as  whisk  leu,  la 
established,  that  fact  does  not  warrant 
dcfendant'a  unfair  use  of  the  word; 
and  where  complainant  advertised  and 
built  up  extensive  trade  in  a  sweet 
wine  known  as  "Virginia  Dare,"  de- 
fcndant'a  sale  of  a  similar  wine  nnder 
tbe  name  "Virginia  Belle"  was  unfair. 
and  it  should  be  enjoined  from  selling 
Its  nine  under  tbe  name  "Virginia." 
Garrett  ft  Co.  v.  Sweet  VaUey  Wine  Co. 
(D.  C.)  '251  F.  371. 

Couita  will  not  restrain  use  of  like 
geographical  names  aa  unfair  competi- 
tion unless  used  fraudulently.  <  Du- 
buque German  College  and  Seminary 
V.  St  Joseph's  College  (Iowa)  189  X. 
W.   405. 

The  mere  fart  that  a  newly  organiied 
corporation  adopted  as  its  cable  ad- 
dress "Lapointe  Marlboro,"  when  the 
nume  of  the  old  corporation  was  "I*- 
pointe-Hudson"  does  not  establish  un- 
fair competition.  Lapointe  Aiach.  Tool 
Co.  T.  J.  N.  Lapointe  Co.  (Me.)  99  A. 
348. 

Wfiere  plaintiffs  bad  long  sold  a  ape- 
rilic  olive  oil  under  tbe  name  "G.  Iio 
Buono."  it  was  unfair  competition  for 
defendants,  using  the  same  stock  cans, 
to  use  the  name  "S.  Lo  Buono"  on  dif- 
ferent "il.  Lo  Buono  v.  V.  Viviano  & 
Bros.  Macaroni  Mfg.  Co.,  198  S.  W. 
40S,   197  Mo.   App.  618. 

Defendnnts  bad  uo  right  to  sell  repro- 
du<-ed  photographs  of  stage  plays  rep- 
resenting them  to  be  originals  made  by 
pliiintiff  usiug  plaintiff's  name  thereon. 
White  .Studio  v.  Dreyfoos.  116  N.  E. 
7',>C,  221  N.  T.  46,  reversing  judgment 
144  N.  T.  S.  1150,  160  App.  Div.  885. 

Where  plaintiff  in  New  York  had  for 
many  years  made  "Philadolphia  cream 
cheese,"  and  defendant,  also  in  New 
York,  began  to  make  "Pennajlvnnia 
cream  cheese,'"  plaintiff  was  cirtitlcd 
to  injunction  to  tcstruiu  the  unfair 
competition.  Phenix  Cheese  Co.  v. 
Kirp  (Sup,)  104  N.  Y.  S.  71,  176  App. 
Div.  735. 

Relative  to  right  to  injunction  for 
unfair  competiliou.  defendant's  title  of 
play,  "The  House  of  a  Thouannd  Scan 


"  held  n 
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"The   House   of   a   Thousand  Caudles 
as   to   be   cnlculnted    to   deceive.    Selig 
Polvscope   Co.    V.    Mutual    F'ilm    Corp. 
(Sup.)  169  N.  Y.   S.  369,  judgment  af- 
firmed 109  N.  Y.  S.  1113. 
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ficers  o(  "McVa'y  Seed  &  Floral  Co.," 
o(  the  oaue  of  "G.  B.  MpVay  &  Sod 
Seed  Co.,"  was  unfair,  since  the  Rimi- 
larity  in  names  la  prima  fncie  Biiffifieot 
to  deceive  the  public,  and  appnipriiite 
part  of  the  trade  of  the  first  corpora- 
tion ;  and  where  officer  of  "McVay 
Seed  &  Floral  Co."  permitted  his  Bon 
QDd  other  persons  to  organiie  "G.  B. 
McVay  &  Son  Seed  Co."  when  the  fath- 
er had  no  interest,  and  the  son  but  a 
one  five-hundredth  interest  in  the  new 
corporation,  the  use  of  the  name  "G. 
B.  McVay,"  even  if  followed  by  "Jr.," 
would  constitute  unfair  competition. 
G.  B.  McVay  &  Son  Seed  Co.  v.  McVay 
Seed  &  Floral  Co.  (Ala.)  79  So.  116. 
In  general,  every  person  lias  a  natu- 
ral rigbC  to  use  his  own  nuiue  for  the 
designation  of  his  business^  and  when 
he  does  this  iiooestly  and  fairly,  any 
injury  that  may  result  to  another,  doing 
business  under  the  same  or  a  similar 
name,  is  regarded  aa  damnum  absque 
injuria,  for  which  there  ia  no  legal 
remedy.    Id. 

Where  the  name  of  plaintiff  corpora- 
tion was  ''I^pointe  Machine  Tool  Com- 
pany," and  one  Lapointe  in  withdraw- 
ing therefrom  adopted  the  name  of  "J, 
N,  L«pointe  Company"  for  a  new  cor- 
poration, there  was  not  neccKSOrily  un- 
fair competition.  Lapointe  Mncb.  Tool 
Co.  V.  J.  K.  I^pointe  Co.  (Me.)  99  A. 
S48. 

Alleged  unfair  competition  should 
not  be  enjoined  upon  the  mere  possi- 
bility of  confusion  of  careless  or  indif- 
ferent persons  by  the  adoption  of  simi- 
lar corporate  names,  no twitb standing 
Comp.  Laws  Mich.  191G,  S  9018,  pro- 
hibitlllg  any  corporation  from  assijmlng 
a  name  already  in  use,  or  so  nearly 
similar  to  such  name  as  to  lead  to  un- 
certainty and  confusion;  and  "Chaffee 
Brothers  Furniture  Company"  is  not 
so  similar  a  name  to  the  "Xoung  & 
Chaffee  Furniture  Company"  as  to  in- 
dicate unfair  competition.  Younc  & 
Chaffee  Furniture  Co.  v.  Chaffee  Bros. 
Furniture  Co.  (Mich.)  170  N.  W.  48. 

Where  defendant  was  enjoined  from 
using  the  name  "Ililton,"  or  "Hilton'a," 
alone,  or  so  as  to  induce  public  to  be- 
Uere  that  goods  manufactured  and  sold 
by  him  were  manufactured  and  sold  by 
complainant,  or  that  his  business  was 
the  same  or  part  of  that  conducted  by 
complainant,  his  addition  of  words  "J. 
Hilton"  to  his  sign  was  not  a  sufficient 
change  to  relieve  it  of  confusion.  Hil- 
ton T.  Hilton  (N.  J.  Oh.)  105  A.  05. 

A  corporation  can  be  reslrnined  from 
using  as  part  of  Its  name  the  name  of 
its  organizer,  who  had  previously  sold 
his  business  and  the  right  to  use  his 
name  to  another  corponiliun,  the  namo 
of  which  embodied  the  name  of  the  in- 
dividual and  was  similar  to  that  sulj- 
sequcntly  adopted  by  the  other  corpo- 
ration. Wheeler  Syndicate  v.  Wheeler 
(Sup.)  16,%  N.  T.  S.  817.  9»  Misc.  Rep. 
289. 
Intent  on  part  of  defendant  to  obtain 
(2008) 
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part  of  plaintiff's  hnsloess  by  competi 
tion  under  name  similar  to  that  o 
plaintiff  does  not  constitute  unfoi 
trade,  unless  intent  was  effectuated  b: 
some  overt  act  constituting  fraud,  mia 
representation,  or  deceit  Henry  Eo 
mcike.  Inc.,  v.  Albert  Bomeike  &  Co 
<Sup.)  167  N.  Y.  S.  235,  179  App.  Div 
712. 

Where  plaintiffs  had  built  up  busi 
ness  under  name  Lyman  County  Ah 
Btract  Company,  defendants,  on  divi 
aion  of  county  and  formation  of  Jonei 
county,  held  not  guilty  of  unfair  com 
petition  in  adopting  name  Jones  Coun 
ty  Abstract  Company.  Bidwell  v.  Col 
lins  (b.  D.)  164  N.  W.  968. 

13. Packages     and     wr«pper3^ 

Manufacturer  who  had  built  up  exten 
sive  trade  for  fiour  labeled  "Tei 
Rose,"  so  that  those  words  had  comi 
to  mean  its  Qour.  held  enUUed,  irre 
spective  ot  technical  trade-marl 
rights,  to  enjoin  sales  by  rival  man 
ufacturer  in  packages  so  closely  Te 
sembliuK  ita  paiHiBgea  that  they  wen 
calculated  to  deceive  ordinary  and  cas 
ual  purchasers.  Hanover  Star  Milli^i 
Co.  V.  Metealf,  36  S.  Ct.  357,  240  V 
S.  403,  (iO  L.  Ed.  713,  reversing  decret 
MetcaU  v.  Hanover  Star  Milling  Co. 
204  F.  211,  122  C.  C.  A.  483;  Allen  & 
Wheeler  Co.  v.  Same.  36  S.  Ct.  357. 
240  D.  S.  403,  60  L.  Ed.  713,  afflrmini 
decree  Hanover  Star  Milling  Co.  v.  Al- 
len &  Wheeler  Co.,  208  F.  513,  125  C 
C.  A.  015. 

To  warrant  a  recovery  tor  unfaii 
competition,  it  must  be  shown  that  tbt 
dress  of  the  two  articles  is  bo  simiiat 
as  to  probably  deceive  the  purchasing 
public  while  in  the  eierciae  of  reaaon- 
able  care.  Goldsmith  Silver  Co.  v. 
Savage,  220  F.  623,  144  C.  C.  A.  33, 
affirming  decree  (D.  C.)  211  F.  751. 

Use  of  same  colors  or  same  form  of 
containers,  cartons,  or  labels  held  nut 
unfair  competition,  when  such  features 
are  io  common  use  in  the  trade.  Viavi 
Co.  T.  Vimedia  Co.,  245  F.  aS9,  157  C. 
C.  A.  481,  certiorari  denied  38  S.  Ct. 
334.  62  L.  Ed.  028. 

A  defendant  held  chargeable  with  on- 
fair  competition  In  imitating  the  size 
and  markings  of  the  sheets,  cartons, 
and  cases  of  complaiaent's  Qy  paper. 
O.  &  W.  Tbum  Co.  v.  Dickinson,  245 
F.  609,  158  C.  C.  A.  37,  certiorari  de- 
nied Dickinson  v.  O.  &  W.  Thum  Co., 
38  S.  Ct.  334,  62  L.  Ed.  028;  O.  &  W. 
Thum  Co.  V.  A.  K.  Ackermnn  Co..  245 
F,  009.  158  C.  C.  A.  37,  certiorari  de- 
nied A.  K.  Ackerman  Co.  v.  O.  W. 
Thum   Co.,   38  S.   Ct.   334,   62   U   Ed. 

Where  defendant  copied  complain- 
ant's  cigar  containers,  the  fact  that 
each  did  buslDCss  in  distant  cities,  and 
defendant's  containers  did  not  come  In- 
to competition  with  those  of  complain- 
ant, other  than  containers  on  which 
complainant  pasted  a  customer's  name, 
bold   nut   to   defeat   ■    suit  for    unfair 
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Dp«titioii.  Vrj  T.  Hacer  Cigar  Mfg. 
,  (C.  C.  A.)  253  F.  551, 
jrfendanta  held  to  be  eojoiued  from 
ng  on  cartons  contaiDinB  shrcilded 
(Bt  biscuit  a  pictorial  represcntB- 
D  of  plaintiFB  biscuit,  tbe  siie.  form, 
i  appearance  of  vbich  bad  become 
uiliar  Co  the  public.  Sb  redded 
jeit  Co.    V.    Humphrey   Cornell  Co. 

C.)  244  F.  508. 

Sale  of  chewiuR  gum  in  wrapper  at 
ae  color  as  plaintiDTa,  and  with  let- 
mge  and  rnarkiogB  In  tbe  Eame  coU 
I,  ttiereby  giving  it  the  same  ap- 
irsnce,  idbj  be  eojoioed.  Win. 
■igley,  Jr.,  Co.  y.  Colker  (D.  0.)  245 
907. 

L  mannfacturer  of  fertilizers  could 
;e  no  monopoly  with  respect  to  the 
mcily  of  tbe  bags  in  which  its  fer- 
ler  waa  packed.  Empire  Guano  Co. 
Jefferson    Fertilizer    Co.    (Ala.)    78 

53. 

('here  plaintiff  in  New  York  hod  (or 
b;  Tears  made  "Philadelphia  cream 
fit"  and  defendant,  also  in  New 
rk.  bogan  to  make  "rennsylvsnia 
am  cheese,"  copying  closely  plain- 
's package,  plaintiff  was  entitled  to 
unctioa  to  restrain  the  unfair  com- 
ition.  Phenii  Cheese  Co.  v.  Kirp 
ip,)  164  N.  T.  S.  71,  176  App.  DIt. 

14.—  Labels.— Defendants'  label  on 
:t1ed  beer  held  not  sutncieutly  simi- 
to  pluintilT's,  aside  from  color  of 
«l  and  bottle,  to  which  no  claim  of 
■luaive  right  was  made,  to  justify  re- 
[.  Joseph  Scblitz  Brewing  Co.  v. 
lualon  Ice  &  Brewing  Co.,  241  P. 
r,  154  C.  C.  A,  519. 
Yhea  a  manufacturer  of  an  article  of 
•d  or  drink  soIIh  it  in  bulk,  and  also 
ts  it  up  in  bottles  bearing  a  distinc- 
t  trade-mark,  the  purchaser  of  the 
:icle  in  bulk  cannot  legally  bottle  it 
1  affix  the  mnnufacturer'a  label  to  tbe 
Itle.    Coca-Cola  Co.  v.  Bennett,  238 

513,  151  C.  C.  A.  449,  reversing  de- 
!e  (D.  C.)  225  P.  429. 
!o  constitute  infringement  of  trade- 
irk,   the    test    is    whether    laliol    or 
rk  is  calculated  to  dfceive  public  as 

manafacturer  of  article  oSered  fur 
c.    Scrantnn  Stove  Works  v.  Clark, 

A.  170,  255  Pa.  23. 

3,  Bottles.— Resemblance     be- 

pcn  plnintiFa  and  defendants'  bot- 
d  beer,  justifying  relief,  must  be 
'       ■       ordinary  purchaser. 


,     Wilh( 


__  ._  illiterate  and  unwary; 
li  sale  of  bottled  beer  in  drc^H  likely 
deceive  purchasers  is  unfair  compe- 
ioQ,  thoujrh  there  was  no  infringe- 
^Dl  of  plsintifTs  trade-marks,  but  re- 
mblance  in  color  of  bottles  and  la- 
in does  not  justify  relief,  where 
luitiff  had  no  exclusive  rieht  to  such 
lor.  Joseph  ScblitE  Brewing  Co.  v. 
Alston  Ice  &  Brewing  Co.,  241  F. 
'.  154  C.  C.  A.  519. 
■  G.  Uae  of  trad»-mark  or  trade-name 
r  purpote  of  competition.— Defendant 
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held  chargeable  with  unfair  competition 
in  selling  articles  in  competition  uicb 
those  made  by  complainant  and  marked 
witli  an  imitation  of  complainant's 
trade-mark  calculated  to  deceive  pur- 
chasers. Moline  Plow  Co.  ¥.  Omaha 
Iron  Store  Co.,  235  F.  519,  148  C.  O. 
A.  65. 

Where,  after  complainant  under 
trade-mark  and  name  had  created  a 
market  for  its  flour,  known  as  "Aunt 
Jemima's,"  defendant  adopted  such 
name  and  under  a  similar  trade-mark 
sold  its  ayrup,  held,  that  defendant 
should,  its  taking  being  wrongful,  be 
enjoined  from  use  of  the  name  and 
trade-mark.  Aunt  Jemima  Mills  Co.  v. 
Rigney  &  Co.,  247  P.  407.  159  C.  C.  A. 
461.  L.  R.  A.  1918(^  10;(9,  reversing 
decree  (D.  C.)  234  F.  804,  and  certio- 
rari denied  ttigney  &  Co.  v.  Aunt  Je- 
mima Mi'ls  Co.,  38  S.  Ct.  222,  245  U. 
S.  672,  62  L.  Ed.  B40. 

Where  descriptive  phrase  acquired  a 
secondary  signification,  indicating  a 
parlicutar  manufacturer's  goods,  others 
will  be  restrained  from  using  such 
terms,  so  as  to  palm  aS  their  goods  as 
those  of  the  original  appropriator;  and 
whi're  complainant's  brushes  bad  he- 
come  known  a  a  "rubber  set,"  though  It 
had  no  trade-mark  therein,  defendant 
should  not  ase  the  words  "set  in  rub- 
ber" on  its  brushes,  so  as  to  indicate 
its  brushes  were  made  by  complainant. 
Rubber  &  Celluloid  Hnrness  Trimming 
Co.  V.  F.  W.  Devoe  &  C.  T.  Reynolds 
Co.  (D.  C.)  233  F.  150. 

Defendant  will  not  be  enjoined  from 
using  the  word  "Mercedes"  in  connec- 
tion with  vaudeville  sketch,  whereby 
pianist  is  supposed  to  receive  tele- 
pathic mcBsnges  as  to  pieces  desired, 
ond  was  so  advertised,  though  act  was 
merely  clever  fake,  where  defendant 
assisted  in  originating  tbe  act.  etc. 
Howard  v.  Lovett  (Mich.)  105  N.  W, 
634. 

Where  it  appears  that  character  »( 
electric  signs  and  manner  of  display 
were  such  as  to  lead  public  to  believe 
appellants'  theater  was  the  "Orpheum" 
of  respondent's  rather  than  one  in 
ivhich  the  Orpheum  Circuit  vaudeville 
was  being  given,  their  uae  was  unfair 
competition,  end  tbe  court  properly 
ordered  their  removal.  New  York  Life 
Ins.  Co.  V.  Orpheum  Theater  &  Realty 
Co.  (Wash.)  171   P.  534. 

17.  Right  to  uia  nama— In  general.— 
The  form  of  notices  required  to  be 
affixed  by  defendant  to  its  pianos  to 
distinguish  them  from  those  of  com- 
plainant, which  were  older  in  the  mar- 
ket, where  both  bore  the  name  "Knahe," 
con.sidcred.  Knabe  Bros.  Co.  v.  Ameri- 
can Piano  Co..  232  F.  140,  146  C.  C. 
A.  332,  modifvins  opinion  229  F.  23, 
143  C.  C.  A.  325. 

A  manufacturer  who  by  the  use  of  a 
descriptive  term  in  connection  with 
his  goods  established  in  tbe  minds  of 
the  public  a  secondary  significance  In 
term,  is  entitled  to  be  protected  in  use 
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of  term  as  agBinst  unfair  compctidoa; 
but  where  complainaDt  bad  no  trade- 
marb  in  name  "Toasted  Corn  Flakes." 
hetd  tbat,  thoagb  by  Eomp  of  tbe  trade 
it  was  unileratood  as  indienCiug  com- 
1)181118 nt'B  product,  defendant  is  not 
guilt;  oE  unfair  com  petition  in  Belling 
under  same  name,  where  the  dreaa  of 
its  product  was  sach  that  it  could  not 
be  mistaken  as  that  of  complainant. 
KelloEg  Toasted  Com  Flake  Co.  v. 
Quaker  Oata  Co.,  235  F.  C57,  148  C. 
C.  A.  77. 

Complainant  havioK  built  up  a  prof- 
itable bualnexs  in  the  manufacture  and 
rale  of  piauoa  designated  as  "Howard," 
lield.  tbat  defendant  could  not  use  such 
name,  althouuh  entitled  to  use  the  name 
"H.  S.  Howard  Compnnj."  Baldwin 
Co.  V.  E.  S.  Howard  Co.,  238  F.  154, 
151  C.  C.  A.  230,  affirming  decree  (D. 
C.)  233  F.   439. 

A  man  has  the  right  to  use  bis  own 
name  in  his  own  buainess  unless  tbere 
is  proof  of  fraud  or  of  powlive  con- 
fusion :  and  hence,  where  it  did  not 
appear  that  there  was  any  fraud,  etc., 
an  incoriKirated  clipping  bureau,  doing 
business  under  the  name  of  Henry 
Jtomeike,  is  not  entitled  to  have  defend- 
ants, one  of  whom  was  named  Ro- 
meike  and  the  other  Ruebe,  enjoined 
from  conducting  a  clipping  bureau  un- 
der the  name  of  Romeike  &  Kuebe. 
Romeike  v.  Itomeihe  (C.  C.  A.)  251  F. 
273. 

Defendant  corporation  held  engaged 
In  unfair  com  petition,  in  using  tbe 
name  "Rogers"  in  manufacturing  plat- 
ed silverware,  and  such  use  will  be  en- 
joined. Wm.  A.  Rogers,  Limited,  v. 
H.  O.  Rogers  Silver  Co.  (D.  C.)  237  F. 
887. 

.  Where  complainant  bad  valuable 
right  in  name  "ItoEers"  and  eidusivp 
right  to  use  of  name  "William  A.  Rog- 
ers," held,  that  contract  whereby  com- 
plainant conttouted  to  defendant's  use 
of  name  "RoKera"  did  not  entitle  com- 
plainant to  use  name  "William  A.  Rog- 
ers," because  another  was  also  enti- 
tled to  qoaliGed  use  of  name  "Rogers": 
and.  in  view  of  contract,  held,  that 
possible  misrepresentationB  by  defend- 
ant's representatives  as  to  complain- 
ant's connection  with  defendant's  husi- 
ness  was  no  ground  for  enjoining  de- 
fendant from  using  tbe  name  "Rogers" 
in  its  corporate  title,  pursuant  to  a 
contract  entered  into  with  complainant. 
Wm.  A.  Hocers,  Limited,  v.  Rogers 
Silverware  Redemption  Bureau  (D.  C.) 
247  F.  178. 

One  "Deister,"  not  parting  with  use 
of  his  name  by  contract  or  otherwise 
when  disposing  of  his  stock  in  "Deister 
Concentrator  Company,"  which  he  had 
organized,  held  not  thereafter  preclud- 
ed from  using  name  "Deister"  in  con- 
nection with  the  business  of  the  "Deis- 
ter Machine  Company,"  which  he  after- 
wards oi^anized.  J>ciflter  Concentra- 
tor Co.  V.  Deister  Mach.  Co.  (Ind.  App.) 
112  N.  E.  906. 
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One  must  make  an  honest  use  of  hii 
name,  and  not  injure  the  good  will  am 
reputation  of  a  rival  by  palming  ot 
his  goods  or  business  as  that  of  suci 
rival,  and  must  not  use  his  name  fraud 
ulently  so  as  to  appropriate  tbe  gooi 
will  of  an  established  business  of  bi 
competitor.    Id. 

Every  person  bas  the  right  to  tbi 
honest  use  of  bis  own  name  in  his  busi 
neas,  and  the  injury  to  a  competito 
which  results  from  similarity  in  oaroj 
alone  is  not  actionable,  and  where  om 
Lapointe  originated  a  process  and  wa 
known  as  an  expert  in  certain  work 
on  withdrawing  from  the  original  cor 
poration,  which  bore  tbe  name  of  La 
pointe.  he  eould  avail  bimself  of  lui 
own  general  reputation  in  the  trade  bj 
using  his  own  name,  if  be  eiereisec 
care  to  prevent  confuaion  between  prod 
ucts  of  the  old  and  new  companies 
Ijipointe  Msch.  Tool  Co.  v.  J.  N.  La- 
pointe Co.  (Me.)  99  A.  348. 

Parties  engaged  in  automobile  and 
supply  business  could  not,  under  ioil- 
tative  assumed  name,  as  "Imperial 
Sales  &  Parts  Company,"  benefit  them- 
selves to  injury  of  "Imperial  Automo- 
bile I'arta  Company,"  to  whom  imitated 
name  belonged  by  purchase  ot  buainess, 
and,  even  if  name  was  assumed  in  good 
faith,  latter  firm  could  enjoin  its  u« 
before  actually  used  in  compctilor'i 
business,  and  permitting  defendant  t< 
use  offending' name  with  disclaimer  nil 
not  appropriate  relief  to  plaintiff  firm, 
Dayton  v.  Imperial  Sales  &  Parts  Co 
(Mich.)  161  N.  W.  S58. 

Generally  speaking,  one  has  the  righl 
to  use  bis  own  name  in  his  business 
though  he  may  not  use  it  so  as  to  mis 
lead  the  public,  and  be  may  dispose  o: 
such  right  in  connection  with  certaii 
business,  'and  former  employes  of  plain 
tiff  furniture  company  held  not  estop 
ped  to  use  family  name  in  deKrihini 
new  furniture  busiuesa  organized  b] 
them.  Young  &  Chaffee  Furniture  C'c 
T.  Chaffee  Bros.  Furniture  Co.  (Mich. 
170  N.  W.  4S. 

For  one,  whose  name  is  Silver,  to  il 
good  taltb  do  business  aa  "the  Silve: 
Cleaners,  Dyers  and  Tailora."  held  no 
unfair  competition  with  "Silver  l^un 
dry  &  Towel  Company,"  because  per 
sons  hastily  consulting  telephone  dtrec 
tory  may  confuse  their  numbers.  Silvei 
Laundry  &  Towel  Co.  T.  Silver  (Mo 
App.)  195  S.  W.  .528, 

While,  aa  a  general  rule,  a  famib 
name  cannot  be  exclusively  appropriat- 
ed by  any  one  aa  against  others  havini; 
tbe  right  to  use  it.  one  cannot  mieleit! 
the  public  by  similarity  of  names.  Lo 
Buono  V.  V.  Viviano  &  Bros.  Mararoni 
Mfg.  Co.,  198  a.  W.  498.  197  Mo.  App. 
61 S. 

That  no  owner  of  a  building  used  si 
a  hotel  has  ever  personally  conducted 
a  hotel  therein  ia  not  a  controlling  fac- 
tor in  determining  whether  the  namt 
has  become  localized  to  the  building, 
in  an  action  by  an  owner  to  enjoin  u« 
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ttK  name  by  another.  Freeland  t. 
irdidt   <Mo.   App.)   204   S.   W.   1123. 

his  own  buainess  U  fnisranteed  by 
f  Conatitution,  and  the  courts  wUI 
t  restraiii   its   use   when    bo    marked 

to  distinfpiisb  it  from  that  of  a  com- 
litor.     UiltoD    V.    HiltOD    (N.   J.)    104 

Name  o(  patented  device  teld  de- 
■iptive  »o  that  it  belonged  to  patentee, 
t  manufacturer  or  seller  under  license 
IB,  after  revocaliont  entitled  to  l>e 
otected  in  good  will  built  up  in 
ide:  and  while  licensee  was  not  en- 
led,   aft^   revocation   of   ita   license, 

use  name  o(  patentee  to  indicate  it 
IS  still  manufacturing  under  patent, 
Ither  was  defendant  entitled  to  use 
me  of  patentee  so  as  to  indicate  that 
goods  were  tbose  of  complainant 
?nBee.  Mumford  Molding  Mach.  Co. 
E.  U.  Mumford  Co.  {N.  J.  Ch.)  102 

9. 

•io  one  has  a  right  to  palm  oS  bis 
ids  as  those  of  HDotber  by  usiog  Ba- 
ler's name  so  as  to  obtain  its  busi- 
■I  and  BO  as  to  deceive  tht*  purchasing 
blie.    Hilton   v.    Hilton    (N.   J.    Ch.) 

2  A.  10. 

La  individoql  who  had  sold  his  busi- 
M  and  the  use  of  his  name  to  a  cor- 
ralion  can  be  restrained  from  there- 
:er  engaging  in  the  same  business  in 
It  locality   under  bis   own   name,   or 

a  corporation  organized  by  him  with 
name  similar  to  that  of  the  corpora - 
a  to  which  be  bed  sold  his  former 
HinesB.    Wheeler  Syudicale  v.  Wheel- 

(Sup.)  163  N.  Y.  8.  817,  99  Misc. 
■p.  2S9. 

nrhere  sole  purpose  of  transfer  of  in- 
'idual's  business  ia  to  eoahle  trans;- 
'ee  to  use  individual's  name  in  nnfair 
npetition  with  another,  it  is  inade- 
Bte  remedy  that  product  of  transferee 
>uld  be  marked  "not  connected  with" 
■  competitor,  and  use  of  name  "Wa- 

n  business  .  by  partnership  under 
reemeut  whereby  only  partner  named 
Bterman  would  shortly  pass  out  of 
m  given  right  to  use  name  in  per- 
luity  held  fraudulent  as  to  company 
th  common 'law  rights  ia  name, 
lapman  v.  L.  E.  Waterman  Co.  (Sop.) 

3  N.  T.  S.  1050,  176  App.  Div.  097. 
i  party  will  be  protected  in  the  Ufle 

a  name  which  he  has  appropriated 
d  rendered  valuable,  and  this  rule  is 
t  limited  to  its  use  as  a  ilesignation 

manufactured  goods.  Mitchel  U. 
irlt  Really  Corporation  v.  Major 
nusement  Co.  (Sup.)  108  N.  Y.  8. 
4,  180  App.  DlT.  549. 

18. Corporata  namss^That  com- 

linant  corporation,  upon  organiza' 
in,  took  the  name  of  a  foreign  cor- 
rstion  doing  business  within  the 
>te  without  a  license,  and  such  choice 

name  was  approved  by  the  secre- 
ry  of  state  of  Missouri,  held  not  to 
title  complainant  to  use  name  of  for- 
fa   corporation   tor   unfair   purposea. 
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General  Film  Co.  ot  Uasonri  t.  Qen- 
eral  Film  Co.  of  Maine,  237  F.  04,  ISO 
C.  C.  A.  26«. 

Whore  some  years  after  complBinaot 
knew  that  defendant  bad  begun  to  aell 
-ayrup  under  the  name  by  which  com- 
plainant designated  its  Bour,  complain- 
ant'B  adoption  ot  such  name  as  part  of 
its  corporate  title  givea  it  do  added 
rights.  Aunt  Jemima  Mills  Co.  t. 
Bigney  &  Co.  (D.  C.)  234  F.  804. 

Names  of  Dubuque  College  and  Dn- 
buque  German  College  and  Seminary 
are  not  alike  to  give  latter  institution, 
having  ■  collegiate  department  called 
Dubuque  College,  any  ground  to  com- 
plain of  unfair  competition  through  use 
of  that  geographical  name  by  another 
institution,  a  certain  St.  Joseph's  Col- 
lege. Dubuque  Utrrman  College  and 
Seminary  v.  St.  Joseph's  College  (Iowa) 
169  N.  W.  405. 

Defendant  corporation,  which  was 
formed  by  one  bearing  name  "Ro- 
meike,"  held  entitled  to  use  such  name 
in  its  tit]e,  notwithstanding  plaintiff 
company,  engaged  in  same  business  un- 
der name  "Henry  Romeike,"  had  been 
previously  incorporated;  it  not  ap- 
pearing that  there  was  any  unfair  com- 
petition in  defendant's  use  of  name 
"Komeike."  Henry  Rome  ike.  Inc.,  v. 
Albert  Romeike  &  Co.  (Sup.)  167  N. 
Y.  S.  233,  178  App.  Div.  712. 

The  protection  given  to  the  corpora- 
tion in  the  use  of  its  corporate  name 
la  given  to  it  aa  well  in  respect  to  the 
trade-name  adopted  by  it  for  the  con- 
duct ot  its  busineas.  Mitchel  H.  Mark 
Realt7  Corporation  v.  Major  Amuae- 
ment  Co.  (Sup.)  108  N.  Y.  S.  244,  180 
App.  Div.  549. 

That  partners  are  doing  huainesa  un- 
der a  corporate  name,  registered  as  re- 
quired by  E^ws  Or.  1913,  c.  154.  does 
not  prevent  [hem  having  a  corporation 
enjoined,  as  for  unfair  competition, 
from  using  it,  Danton  v.  Mohler  Bar- 
ber School,  170  P.  28S.  88  Or.  104. 

19.  Frandulvit  Hsa  of  packages,  bol- 
Has,  wrappers,  or  (akels.— Where  cigar 
deale>r  consented  to  adoption  of  label 
bearing  his  name  and  picture,  and  such 
labels  were  printed  by  mnnnfaclurcr 
and  used  on  cigars  aold  to  dealer,  held. 
on  transfer  of  business  and  good  will 
to  complainant,  dealer  having  died, 
maoufacturer  was  not,  having  supplied 
complninant  with  such  cigurs,  entitled 
thereafter  to  use  labels  on  cigara  not 
manufactured  for  complainant.  M.  B. 
Fahey  Tobacco  Co.  v.  Senior  (D.  C.) 
247  F.  809,  decree  affirmed  in  part  and 
reversed  in  part  (C.  C.  A.)  252  F.  579. 

20.  Reference  to  previous  eonneotlon 
with  another.— Where  company  publish- 
ing directories  advertised  falsely  it  was 
successor  of  company  which  had  pur- 
chased from  partnership  its  right  to 
publish  directory  of  city,  and  that  new 
directory  would  be  issued  aa  firm's,  but 
that  partners  had  no  interest,  com- 
pany unfairly  competed  with  firm's 
business,  and  was  liable.    House  of  Di- 
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rectoriei  t.  Lane  Krectory  Co.  (Ky.) 
206  S.  W.  475. 

Where  the  originator  of  a  machine, 
ou  withdrawing  from  the  corporation 
nnd  orgaiUEing  a  new  corporHtion,  ape- 
ciGcally  advertised  that  he  liad  with- 
drawn from  the  old  corporation,  and  had 
organized  a  new  corporation  to  m.i)<e 
similar  products,  no  unfair  cbmpetition 
was  shown  in  advertising.  J.  a  points 
Mach.  Tool  Co.  r.  J.  N.  Lapointe  Co. 
(Me.)  SH)  A.  34S. 

21.  Interference  with  business  of  an- 
other.— To  solicit  and  offer  inducements 
and  persuasions  to  customers  and 
agents  of  a  competitor  held  not  unfair 
competitioo.  where  no  contract  relations 
wore  threatened.  Viavi  Co.  T.  Vimedia 
Co.,  245  F.  281),  157  C,  C.  A.  481,  cer- 
tiorari denied  38  S.  Ct.  334,  62  L.  Ed. 
928.     s 

After  leaving  the  service  of  plaintiff, 
the  ronnnfat-ttirer  of  a  patented  article, 
held  that  an  ei-employf,  might,  on  ex- 
piration of  patent,  approach  plaintiff's 
old  customers,  having  entered  into 
service  of  defeodant  which  began  man- 
ufacturing the  articles;  but  letters 
written  by  defendant  to  plaintifTs 
customers  generally,  urging  them  not 
to  patronize  plaintiff,  held  to  consti- 
tute unfair  competition.  American 
Specialty  Co.  v.  Collis  Co.  (D.  C.)  235 
¥.  920. 

Tiie  mere  (act  that  defendants  in 
witlidrawinR  from  plaintiff  corporation 
took  witii  them  a  number  of  their  fel- 
low employi^s,  and  advertised  in  the 
local  pajiers  for  workmen  to  enter  in 
the  buainess,  does  not  establish  un- 
fair competition.  Lapointe  Mnch.  Tool 
Co.  V.  J.  N.  Ijipointe  Co.  (Mc.)  93  A. 
348. 

Plaintiff  corporation,  entitled  to  use 
name  of  defendant  corporation,  was  en- 
titled to  reatraia  unfair  competition  by 
defendant  and  its  attempt  by  deceptive 
methods  to  appropriate  benefits  of 
plaintiff's  business  l]y  falsely  assuming 
to  be  founder  nnd  owner  thereof.  Twin 
City  Brief  Printing  Co.  v.  Review  Pub. 
Co..  106  N.  W,  413.  139  Minn.-  358, 
L.  It.  A.  lOlSU,  154. 

(0)  Delenaet 

23.  In  Ben«ral.— Plaintiff  held  not 
guilty  of  miRstntements  in  its  label  as 
to  its  Canadian  business,  nnd  so  coutd 
not  be  denied  protection  agatast  unfair 
competition.  Peninsular  Chemical  Co. 
V.  LeviDson,  247  F.  608,  159  C.  C.  A. 
560. 

Where  complainant,  who  sued  for 
unfair  competition  and  infringement  of 
trade-mark,  attempted  to  deceive  the 
court  and  oppress  his  opponent,  that 
was  sufficient  ground  for  denying  him 
equitable  relief.  L.  P.  Larson,  Jr., 
Co.  V.  Wm.  Wrigley,  Jr.,  Co.  (C.  C.  A.) 
253  F.  914. 

One  entitled  to  Dse  label  in  sale  o{ 
cigars  cannot  be  denied  protection  be- 
cause label  first  slated  that  it  was 
copyrighted,   and   thereafter   statement 
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that  it  was  reglBtered  in  United  Stat 
Patent  Office  substituted,  nor  t>ecau 
complainant  did  not  come  into  cov 
with  clean  bands,  where  evidence 
to  misstatement  as  to  quality  of  goo 
BOid  under  label  was  conSicting. 
B.  Fabey  Tobacco  Co.  v.  Senior  (U.  ( 
247  F.  809,  decre«  affirmed  in  part  ■ 
reversed  in  part  (C.  C.  A.)  252  F.  01 

Wbere,  after  complainant  sued  I 
infringement  of  its  trade -mark,  t 
tendant,  with  paper  labels,  covered  i 
fringing  name  blown  in  bottles  in  whi 
it  sold  its  soft  drink,  that  fact  furnish 
DO  protection,  as  paper  labels  we 
likely  to  become  detached;  the  bottl 
being  in  contact  with  ice  and  wat< 
while  waiting  for  use.  Coca-Cola  K. 
T.  Dnberatein  (D.  C.)  249  F.  763. 

In  suit  for  unfair  competition  hi 
that  question  whether  complainant 
defenitant  actually  manufactured  m 
chines  tbey  offered  for  sale  was  h 
mutcrial.  Mumford  Molding  Mach.  ( 
V.  E.  H.  Mumford  Co.  (N.  J.  Cb.)  1 
A.  9. 

On  bill  to  enjoin  unfair  oompetiti 
by  clothing  stores  under  the  nai 
"Hilton's"  near  complainant's  star 
operated  as  "The  Hilton  Co.,"  the  o 
oration  of  other  stotea  nuder  name 
"Hilton's"  in  a  nonconfpetitiTe  co: 
munity  would  not  prevent  relief.  H 
ton  V.  Hilton  (N.  J.  Cb.)  102  A.  16 

Where  plaintiffs  had  acquired  a  pre 
erty  right  in  words  "The  Rosary" 
name  of  a  phiy  represented  un  sta 
and  as  motion  picture,  fact  that  otii 
persons  subsequently  infringed  tbi 
rights  is  no  justification  for  defer 
ant' a  infringement,  or  defense  in  l 
tlon  therefor.  Selig  Polyscope  Co. 
Unicorn  Film  Service  Corpora  ti 
(Sop.)  163  N.  T.  S.  82. 

Piuintiff.  having  sold  his  ii.terest 
corporation  doing  busiuesa  in  his  nai 
with  "Inc."  added,  may  Dot  enjoin  u 
of  such  name  unless  "Inc."  be  append 
in  as  conspicnous  typo,  where  afl 
Belling  he  had  established  competi 
business  and  attempted,  by  use  of  1 
name,  to  injure  good  will  of  corpui 
tion's  business.  Ratkowsky  t.  A.  Ri 
kowsky.  Inc.  (Sup.)  169  N.  T.  8.  i: 
161  App.  Div.  794. 

The  existence  at  business  concer 
doing  business  under  names  of  whi 
the  letters  "O  K"  constitute  a  pa 
referring  to  lines  of  business  otil 
than  that  in  which  plaintiff  id  engngi 
cannot  be  urged  as  a'  defense  to  uufi 
competition  by  defendant.  O  K  B 
&  Baggage  Co.  v.  O  K  Transfer 
Storage  Co,  <Okl.)  165  P.  136. 

25.  Lactles^^he  rnle  thnt,  wbt 
proof  of  infringement  of  trade-mark 
tiade-name  ia  clear,  equity  will  i 
ordinarily  refuse  injunction  for  futv 
protection  of  proprietor,  even  wh( 
bis  acquiescence  and  iacbes  diaenti 
him  to  accounting  for  proQta,  appU 
in  cases  of  conscious  infringement 
fraudulent   imitatioD,   nut   to   cases 
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od-faith  Dae  of  mark  or  name.  Unit- 
DruK  Co.  T.  Tbeodore  Bectauna 
...  39  S.  Ct.  48,  63  L.  Ed.  — . 
^onetant  or  continuing  use  of  unfair 
Khods  of  competition  ii«itb«r  de- 
lves the  injured  party  of  hie  eqnita- 
'  right  to  an  injuQOtion  af^inet  their 
itinuance  nor  coofera  upon  the  tres- 
sBer  an  J  right  to  perpetuate  them, 
iline  Flow  Co.  V.  Omaba  Iron  Store 
..  235  F.  519,  149  C.  C.  A.  6u. 
k  complainant  held  not  barred  by 
hea  from  mainteiuiog  a  suit  for  in- 
DEenrent  of  trade-mark  and  nnfair 
npetition.  O.  &  W.  Thum  Co.  v. 
ckiDsoD,  245  F.  609,  15S  C.  G.  A. 
,  certiorari  denied  Dickinson  v.  O. 
W.  Thum  Co..  38  S.  CL  334,  62  L. 
.  928;  O.  &  W.  Thum  Co.  ».  A.  K. 
kerman  Co.,  245  F.  609.  158  C.  C.  A. 
,  certiorari  denied  A.  K.  AckermBD 
.  I.  O.  &  W.  Thum  Co.,  38  S.  Ct 
t.  6!>  U  Ed.  928. 

ilight  years'  delay  in  aa setting  ex- 
si  ve  rigbt  to  trade-mark  held  not 
preclude  injunction,  defendant's  tak- 
;  being  wrongful,  bnt  to  prevent  ac- 
inting  for  da  ma  get  and  profits, 
nt  Jemima  Mills  Co.  t.  Rigney  & 
..  24?  F.  407,  159  C.  O.  A.  461.  K 
A.  1918C.  1039,  reversing  decree 
.  C.)  2ai  F.  804,  and  certiorari  de- 
d  Rigney  &  Co.  v.  Aunt  Jemima 
lis  Co.,  38  8.  Ct.  222,  245  U.  a 
I.  62  L.  Ed.  540. 

L  complainant,  who  commenced  suit 
inlriDgement  of  his  trade-mark 
thin  two  years  after  he  bad  knowl- 
[e  of  the  infriugcmeiiC.  so  far  aa 
lieared.  held  not  barred  by  lai^heg 
the  right  to  an  injuoctioti.  Allen 
Walker   &   Gibson    (D.    C.)   235   F. 

'omplatnant's  delay  in  securing  in- 
ictlon  against  corporate  defendnnt's 
-  of  name  "Rogers"  in  connection 
h  plated  silyerware  docs  not  amount 

laches,  where  in  interim  complflin- 
:  was  endeavoring  to  secure  relief 
linst.  individual  defendants,  who  con- 
lied  the  corporation.  Win.  A.  Hog- 
I,  Limited.  T.  H.  O.  Rogers  Silver 
.  (D.  C.)  237  P.  887. 
!G.  Estappel^-EiprpHsion  in  a  letter 

complainnnt's   predecessor,    asaum- 
tbat   defendant   might   tegnlty   use, 

connection  witb  sale  of  syrup,  a 
de-mark    originated    and    registered 

Bucb  predecessor  in  connection  with 
ir,  hetd  not  to  estop  complainant 
m  relying  on  law  forbidding  such 
;  of  trade-mark.  Aunt  Jemima  Mills 
,  ».  Rigney  *  Co.,  247  F.  407,  159 

C.  A.  461,  L.  R.  A.  191SC,  lO.'Sfl, 
ersing  decree  (D.  C.)  2.^4  F.  S04, 
i  certiorari  denied  Rigney  &  Co,  v. 
nt  Jemima  Mills  Co.,  38  S.  Ct.  222, 
i  U.  S.  672,  62  L.  Ed.  540. 
niile  mere  delay  or  acquiescence 
mot  defeat  the  remedy  by  injunction 
rapport  of  the  legal  right  to  a  trade- 
rk.  yet  where  complainant,  which  did 
,  have  a  technical  trade-mnrk  In  the 
rda  "The  Velvet  Kind,"  under  which 
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it  sold  its  ice  cream,  abandoned  a  suit 
against  defendant,  who  had  begun  Bell- 
ing ice  cream  in  another  city  under 
the  same  name,  such  abandonment  ea- 
topped  <ft)mpiainant  from  obtaining  a 
decree  from  profits.  Chapln- Sacks 
Mtg.  Co.  T.  Headier  Creamery  Co.  (C. 
C.  A.)  254  F.  553. 

CooBent  of  complainant,  operating 
clotiiing  stores  under  the  name  of  "The 
Hilton  Co."  that  defendant  might  op- 
erate one  store  under  the  name  "Hil- 
ton's" was  not  broad  enough  to  cover 
defendaot's  operation  of  other  itorea 
under  that  name  in  competition  witb 
coEDplainant's  stores.  Hilton  t.  Hilton 
(N.  J.  Ch.>  102  A.  16. 

(D)  Procedure 

27.  Right  to  rallsf^Case  held  to  be 

treated  aa  one  for  unfair  competition, 
where  no  trade -marks  or  violations 
thereof  were  alleged,  or  mentioned  in 
calling  defendant's  attention  to  its  vio- 
lation of  complainant's  rights.  Penn- 
sylvania Rubber  Co.  v.  Dreadnaught 
Tire  &  Rubber  Co.,  229  F.  560,  144 
C.  C.  A.  20,  modifying  decree  (D.  G.) 
225  F.  138. 

The  owner  of  a  trade-mark  has  a 
property  right  in  it  at  common  law,  the 
violation  of  which  will  be  enjoined  by 
a  court  of  equity;  the  civil  remedies 
which  might  be  invoked  before  Con- 
gress legislated  still  remaining  in  full 
force.  Stcphano  Bros.  v.  Stnmatopou- 
loB,  23S  F.  89,  151  C.  C.  A.  165,  L.  R. 
A.  1917C,   1157. 

Where  after  institution  of  a  suit  for 
unfair  competition  plaintiff  registered 
its  trade-mark,  any  rights  acquired  by 
virtue  of  the  trade-mark  must  be  as- 
serted in  a  separate  suit.  American 
Specialty  Co.  v.  Collis  Co.  (D,  C)  235 
F.  929. 

When  person  has  built  up  good  will 
and  reputation  for  his  goods  or  buBt-  ' 
ness,  he  is  entitled  to  all  benefits  there- 
from, such  good  will  being  property, 
and  equity  will  afford  relief  by  injunc- 
tion from  its  invaKion  by  another  by 
unfair  umr  of  the  name.  Chapman  v. 
L.  E.  Waterman  Co.  (Kup.)  163  N.  T. 
S.  1059.  176  App.  Div.  097. 

28.  ParsOMS  «ntil(ed  to  sue.— Where 
plnintilf  nnd  his  brother  had  been  en- 
gaged In  business  under  the  family 
name  as  "O.  Uros.,"  but  plaintiff  sold 
to  his  brother,  who  subsequently  dis- 
continued the  business,  plaintiff  never- 
theless retained  sufficient  interest  in 
the  name  to  prevent  its  use  by  a  casual 
Btranger.  Ohibaum  v.  Correa  (Sup.) 
166  N.  T.  S.  89,  178  App.  Div.  S3S. 

29.  Persois  liable.— Where  a  manu- 
facturer has  done  its  legal  duty  in  dis- 
tinguishing its  product  from  that  of  a 
competitor,  neither  it  nor  its  distribu- 
tees are  responsible  for  the  fact  that 
tricky  retailers,  not  in  privity  with 
them,  have  substituted  one  product  for 
the  other.  M.  Werk  Co.  v.  Grosberg 
(C.  C.  A.)  250  F.  968. 
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30.  Ground*  Ot  action^— Purpose  of 
iuJunctioD  in  case  of  uafsir  competition 
held  to  secure  to  mauufRcturer  tbe 
profit  on  sale  a  to  tboae  dc  airing  to 
purchaae  his  gooda,  and  nof  the  pro- 
tection of  the  purchaser.  Sliredded 
Whent  Co.  v.  Humphrey  Cornel)  Co. 
(D.  C.)  244  F.  BOS. 

,   indietmc 

.'  of  state 
enjoin  infrineement  of  trade-mark  will 
nut  justify  dismissal  of  bill  in  limine  if 
cauae  of  action  is  substantially  plead- 
ed, and  a  bill,  charging  infringement  of 
complaioBot's  trade-mark  in  the  name 
of  "Manitou"  for  mineral  water,  held 
to  state  cause  of  action  for  equitable 
relief.  Manitoo  Springa  Mineral  Wa- 
ter Co.  V.  Schueler,  23»  F.  503,  152  C. 
0.  A.  427. 

Tbe  allegations  of  a  bill  cod  aide  red, 
and  held  aiifficient  to  sustain  a  decree 
granting  an  injunction  against  unfair 
competition  in  trade.  Helmet  Co.  v. 
Wm.  Wrigley.  Jr.,  Co.,  245  W.  824.  158 
C.  C,  A.  164. 

Despite  indefiniteness  of  bill  charging 
infringement  of  trade-marks  and  un- 
fair competition  by  reaaon  of  its  fail- 
ure to  describe  complainant's  registered 
tiade-mark,  held,  in  view  of  trial,  case 
at  final  bearing  might  be  construed  as 
presenting  questions  both  of  infringe- 
ment o(  trade-marks  and  unfair  com- 
petiUon.  Gordon's  Dry  Gin  Co.  v.  Ed- 
dy &  Fisher  Co.  (D.  C.)  246  F.  054. 

The  words  "Bremen  Foundry  &  Ma- 
chine Works,  by  L.  E.  Bailey,  owner 
and  manager  thereof."  import  an  indi- 
vidual doing  business  under  a  trade- 
name, and  support  an  amendment  al- 
leging that  the  works  was  a  trade- 
name under  wbich  Bailey  did  buainess. 
Bremen  Foundry  &  Machine  Works  v. 
■  McLendon,  01  8.  E.  1040,  10  Ga.  App. 
650, 

In  a  suit  for  unfair  competition  in 
using  plaintiff's  name,  arising  after 
patentee  was  diamlasod  by  complain- 
ant by  whom  he  was  engaged,  and 
whom  patentee  licensed  to  manufectnre 
his  product,  whether  he  was  improperly 
dismissed  and  thereby  forfeited  any 
rights  held  not  presented  ftir  decision. 
Mumford  Molding  Slach.  Co.  v.  E.  H. 
llumford  Co.  (N.  J.  Ch.)  102  A.  9. 

Petition  in  suit  for  injunction  alleg- 
ing that  defendant  had  gathered,  taken 
possession  of,  and  traded  in  ptaintilFs' 
bottles,  and  threatens  to  continue  to 
do  so,  contrary  to  Gen.  Code  Ohio,  if 
13160.  1.^169—1,  1.3169-2,  13160—3, 
passed  March  34,  101.")  (ICKl  Ohio  I^wa, 
p.  lOS),  to  plaintilfs'  damage  and  that 
it  had  no  adequate  remedy  at  law,  was 
sufficient.  Renncr  Brewing  Co.  v, 
RoUand   (Oliio)   IIS  N.  E.  IIS. 

In  action  to  restrain  unfair  compe- 
tition, a  counterclaim  for  damages  for 
plaintiff's  unlawful  use  of  defendant's 
trade-name  and  seeking  an  injnnction 
is  proper,  and,  if  the  allegations  thereof 
(2014) 
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are  sustained,  defendant  is  entitled 
the  relief.  O  K  Bus  &  Baggage  Cc 
O  K  Transfer  &  Storage  Co.  (0 
165  P.  136. 

34.  Evld«na^-Presumpt)iiii«  >n<  I 
den  of  proof.— One  asserting  that  a 
scrip tive  term  had  become  trade- o: 
having  acquired  secondary  meaning 
dicating  his  goods,  has,  unlike  in  < 
of  ordinary  trademark,  burden  of 
tablishing  that  defendant's  use  of  t 
was  unfair.  Kellogg  Toasted  C 
Flake  Co.  v.  Quaker  Oats  Co..  23S 
657,  140  C.  C.  A.  77. 

In  an  action  based  on  breach  of  i 
tract,  where  a  formula  and  traile-n 
were  ordered  sold,  held,  that  defendi 
hare  the  burden  ol  showing  that  t 
expenditures  added  value  to  the 
mula  and  trade-name.  Garrett  r.  I 
lard,  238  F.  333,  151  O.  C.  A.  351. 

Where  a  manufacturer  of  ci| 
adopts  arbitrary  name  used  by  plaL 
and  dresses  his  product  so  as  to 
tate  those  of  plaintiff,  it  muat  be 
ferred  that  he  waa  party  to  misre] 
sentations  by  salesman  that  cigars  < 
those  ot  plaintiff.  Peninsular  ChetP 
Co.  V.  Lerinson,  247  F.  658,  150  C 
A.  560. 

In  case  of  infringement  of  a  techi 
trade-mark,  fraud  is  presumed,  bn 
case  ot  unfair  competition,  it  musi 
proven;  intent  to  palm  off  gooda 
those  of  another  being  the  gist 
the  action.  American  Specialty  Co 
Collis  Co.  (D.  C.)  235  F.  ^29. 

Adoption  of  name  associated  i 
another's  product  held  presumpti 
to  derive  benefit  therefrom,  and  inti 
ed  to  mislead,  and  likely  to  accomji 
such  intent.  Shredded  Wheat  Co 
Humphrey  CorneU  Co.  (D.  C.)  244 
508. 

There  was  prima  facie  presump 
that  sales  of  all  dust  cloths  by 
tcndants  bearing  wrapper,  packing,  i 
infringing  on  wrappi'ng  and  packin) 
plaintiff's  goods,  and  so  constitu 
unfair  competition,  were  due  to  wi 
ping,  packing,  etc.,  and  any  conti 
evidence  should  have  been  produced 
defendants.  Howard  Dustlcss  Du: 
Co.  V.  Carleton   (D.  C.)  244  F.  881 

Complainant  held  chargeable  i 
knowledge  that  defendant  had  t 
selling  agents  or  canvassers  thro 
the  country  in  connection  with  its  ti 
ing  stamp  business.  Wm.  A.  Bog 
Limited,  v.  Rogers  Silverware  Kede 
tion  Bureau   (D.  C.)  247  F.  ITS. 

Under  Civ,  Cods  Prac.  Ky.  S  526 
to  burden  of  proof,  in  suit  for  un 
competition  effected  through  false 
vertisement,  etc.,  where,  though 
fendant  admitted  publication,  it  de: 
other  allegations,  so  that  plain 
would  have  been  defeated  had  they 
fered  do  sustaining  evidence,  bur 
of  proof  was  on  them.  House  of 
rectories  v.  Lane  Directory  Co.  (i 
206  S.  W.  475. 
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Wb3e  k  trade  deTJc«  may  not  be  ilm- 
Ated,  the  uae  ot  a  (amil;  uame  is  dif- 
Tent,  and  to  prohibit  its  uie  throwa 
^n  plaintiff  tbe  burden  of  ■bowing 
^e«itful  practices.  Lapointe  Mach. 
ool  Co.  T.  J.  N.  Ltpointe  Co.  (Me.)  99 
.348. 

34</i.    AdmlsslblMty^EDvelopes 

intaining  lettirs  to  plaintiff,  aent  aft- 
'  CO  mm  pn  cement  of  action  to  enjoin 
^fendant  from  uaini;  in  iti  corporate 
tie  tbe  name  "Komeike,"  which  waa 
so  used  in  plainCiff'a  corporate  title, 
>ld  iDadmisaible  in  cvidEnce:  the  in- 
osurea  not  being  shown.  Henry  Ro- 
ejke,  Inc.,  t.  Albert  Romeike  &  Co. 
lup.)  167  N.  Y.  3.  235,  170  App.  Div. 


35.  —  WelBht  and  •andenoy.— 
'here  it  did  not  appear  that  intend- 
S  purchasers  of  complainant'B  tire  had 
en  or  cnutd  be  misled  by  markings  on 
fendant's  tires  into  buying  them,  un- 
ir  competition  held  not  establiibed. 
!iiDsylTBnia  Rubber  Co.  t.  Dread- 
lugbt  Tire  ft  Rubber  Co..  220  F. 
n,  144  G.  C.  A.  20,  modifying  decree 
1.  C.l  225  ¥.  138. 

Where  complainant  claimed  that  ex- 
vtnioa  "Toasted  (!\)m  Flakes"  had  an 
quired  secondary  meaning  as  indicat-' 
g  its  product,  evidence  that  persons 
mKrd  by  complainant  to  call  for  such 
at   retail  stores  in  majority  of 


ived 


mplaini 


tie  weight  in  estabtiahing  secondary 
waning  of  term,  and  evidence  beld  in- 
flicient  to  show  that  pbrase  had  gen- 
ally  acquired  a  secondary  meanine  in- 
nting  complainant's  product.  Kellogg 
MHted  Com  Flake  Co.  v.  Quaker  Oata 
'.,  235  F.  657,  14ft  O.  C.  A.  77, 
riiat  defendant's  soles  o(  its  product 
creased,  though  it  spent  little  in  ad- 
rtiaing.  while  complainant  spent  much, 
es  not  establish  unfair  competition ; 
r  does  fact  that  defendant  had  previ- 
r\j  manufactured  anil  disposed  of 
Dilar  products  under  different  names 
d  had  abandoned  such  ventures  show 
at  its  snbsequent  dixposal  of  such 
oduct  under  name  wliich  was  first 
ed  by  complainant,  waa  unfair.  Id. 
Svidpnce  held  insulEcient  to  sustain  a 
at^  of  unfair  competition  againat  a 
fendant.  Miller  Rubber  Co.  v.  Beh- 
id,  242  F.  515,  155  C.  C.  A.  291. 
Vo  establish  unfair  competition,  it  is 
t  necessary  to  prove  intent  by  direct 
idence,  where  it  is  clearly  to  be  in- 
rred  from  circumstances.  O.  &  W. 
lum  Co.  V.  Dickinson,  245  F.  600,  158 
C.  4.  37.  certiorari  denied  Dickinson 

0.  &  W.  Thum  Co.,  38  S.  Ct.  334,  62 
Ed.  828 ;  O.  &  W.  Thum  Co.  v.  A. 
Ackerman  Co.,  245  F.  609,  158  C.  C. 
37,  certiorari  denied  A.  K.  Ackerman 

1.  T.  O.  &  W.  Thum  Co.,  38  S.  Ct. 
4.  62  L.  Ed.  928. 

evidence  held  sufficient  to  sustain  a 
cree  granting  an  iojunction  against 
itair  competition  by  a  manufacturer  of 
e*ing    gum.    Helmet     Co.    7.     Wm. 


g  »6U8 

Wrigley.  Jr.,  Co.,  2«i  F.  824.  168  C.  C. 

A.  IW. 

Evidence  held  insufficient  to  entitle  a 
complainant  to  a  prelimioary  injunction 
against  tbe  defendant  for  unfair  compe- 
tition. Crescent  Tool  Co.  v.  Kilhorn  & 
Bishop  Co.,  247  F.  299,  159  C.  C.  A. 
393. 

Evidence  held  insufficient  to  Bhow 
that  plaintiff  had  a  trade-mark  in  the 
term  ''almetal,"  under  which  it  sold  its 
metallic  sash  rails,  etc:,  ao  that  defend- 
ant's use  of  that  word  to  describe  its 
own  metallic  sash  rail  construction  waa 
not  unfair  competition.  Detroit  i^how- 
case  Co.  v.  Kawneer  Mfg.  Co.  (C.  C.  A.) 
250  F.  2,14.  ' 

Evidence  held  to  show  that  defendant, 
who  was  bookkeeper  and  salesman,  en- 
gaged with  another,  who  was  guilty  of 
unfair  cam[>etltion.  was  a  guilty  par- 
ticipant. Ury  V.  Mazer  Cigar  Mfg.  Co. 
<C.  C.  A.)  2.'^3  P.  551. 

Evidence  held  insufficient  to  show  that 
defendant,  a  rival  gum  manufacturer, 
which  sold  its  products  under  the  name 
"I'eptomint,"  was  guilty  of  unfair  com- 
petition towards  cotuptainant,  which 
sold  its  gum  under  the  name  "Spear- 
mint." L.  I'.  Larson,  Jr.,  Co.  v.  WTO. 
Wrigley,  Jr.,  Co,  (C.  C.  A.)  253  F.  914. 

Where  defendants  used  words  in 
which  complainant  bad  acquired  a  valid 
trade-mark,  such  use  of  itself  evidenced 
an  intention  by  defendants  to  defraud 
and  palm  off  their  product  as  that  of 
complainant,  althongh  the  inferences  of 
fraud  aud  unfair  competition  may  be 
rebutted,  in  exemption  of  dam  ages. 
Cbapin-Sacks  Mfg.  Co.  v.  Hendler 
Creamery  Co.  (C.  C.  A.)  254  F.  553. 

Where  defendant  described  its  goods 
by  name  closely  approximating  the  , 
name  undtr  which  plaintiff  sold  its 
goods,  proof  of  actual  fraud  and  deceit 
of  the  public  is  not  essential  to  relief. 
Rubber  &  Celluloid  Harness  Trimming 
Co.  V,  F.  W.  Devoe  &  C.  T.  Reynolds 
Co.  (D.  C.)  233  F,  150, 

While  the  mere  adoption  of  trniie- 
murk  confers  no  property  right,  a  single 
instance  of  user,  with 
circumstances  showing  a 
continue  tbe  use  of  trade  name  or  mark, 
is  sufficient  to  establish  a  right  to  its 
use.  Rits  Cycle  Car  Co,  v.  Drigcs-Sca- 
bury  Ordinance  Corporation  (D.  C.)  237 
F.  125. 

In  euit  to  restrain  iofriugement  of  a 
trade -mark,  evidence  held  sulhoient  to 
eatablish  plaintiff's  user  of  the  trade- 
mark prior  to  defendant's  use  of  a  simi- 
lar mark.  Waldes  v.  International 
Mfrs.'  Agency  (D,  C.)  237  F.  Dli2, 

That  complainant  allowed  manufac- 
turer to  sue  to  enjoin  third  peri^ons 
from  diapOHing  of  cigars  under  labels 
which  complainant  had  acquired  right 
to  use  held  not  to  show  tbat  manufac- 
turer had  right  to  uae  labels  on  cigars 
not  manufactured  for  complainant.    M. 

B.  Fahey  Tobacco  Co.  v.  Senior  (D.  C.) 
247  F.  800,  decree  affirmed  in  part  and 
reversed  in  part  (C.  C.  A.)  252  F.  579. 
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Complainaiit'i  cootentioD  that  defend- 
ant was  guilt;  of  unfair  competition  id 
selliQg  ita  biator;  of  vorld  war  as  that 
of  complaiuaBt  held  not  eatablisbcd. 
KeDnerley  v.  Simonda  (D.  C.)  247  F, 
822. 

la  physician's  suit  to  enjoin  pharma- 
dsts  froiD  preparing  and  soiling  medi- 
cine under  bis  name  or  any  other,  evi- 
dence held  insufficient  to  show  that 
plaiDCiJf  hud  originated  prescription  un- 
der which  medicine  was  made  Chat  wna 
being  manufactured  and  sold,  or  that 
plaintiff  hud  adopted  trademark  or 
trade-name  for  medicine,  and  had  estab- 
lished and  built  up  trade  entitling  bitn 
to  injunctive  relief.  Branson  v.  Rein- 
berger  &  Collier  (Ark.)  203  S.  W.  260. 

Evidence  held  insuffident  to  show  the 
defendant  had  used  the  words  "Kitchen 
Cleanser"  ae  a  trade-name  tor  the  prep- 
aration sold  by  him  or  used  or  copied 
the  advertising  matter,  trude-marb,  or 
trade-name  ("Kitchen  Klenier")  of  com- 
plainant, in  a  Euit  for  alleged  infringe- 
ment of  coaplainant's  rights  ih  such 
mark  or  name,  but  to  estahiish  that  one 
defendant  had  no  connection  with  or  in- 
terest Id  the  business  owned  by  bis  co- 
defendant  involved  in  suit,  so  as  to  au- 
thorize iSismissal  of  the  suit  as  to  htm. 
Fitzpatrick  Bros.  v.  Culhane,  204  111. 
App.  203. 

Id  proceedJDgs  to  restrain  unfair  com- 
petition, evidence  held  sufficient  to  war- 
rant n  finding  that  plaintiff  had  estab- 
lished a  market  for  ita  goods  in  certain 
atacee  wbicb  entitled  it  to  protection  by 
injunction  from  unfair  competition,  that 
defenitnnt's  furnace  whs  substantially 
an  unfair  imitation  of  furnace  manufac- 
tured by  plaintiff,  tbat  similarity  was 
intended,  and  caused  purchasers  to  buy 
defendant's  furnace  iustead  of  that 
manufactured  by  plaintiff.  Lennox  Pup- 
nace  Co.  v.  Wrot  Iron  Heater  Co. 
(Iowa)  IGO  N.  W.  356. 

In  action  by  Dubuque  German  Col- 
lege and  Seminary  aEainst  St.  Joseph's 
College,  otherwise  known  as  Dubuque 
College,  to  restrain  defendant  from  us- 
ing Dubuque  College  as  its  corporate 
name,  evidence  held  to  justify  finding 
defendant  bad  no  knowledge  tbat  one 
department  of  plaintiff's  institution  was 
named  Dubuque  College,  and  to  sbow 
there  was  no  competition  between  plain- 
tiff and  defendant,  and  that  there  was 
no  fraud  by  defendant  in  continuing  use 

§  9513.  (Act  Feb.  20,  1905,  c.  592,  §  27.)     Imported  articles  wi 
false  or  imitative  names,  etc.,  not  admitted  to  entry. 
Construction    of    atatute.— Thia    see-       under   that  trade-mark,    Fred  Greti 

tion    does   not   protect   owner   of   reg-      Mfg.  Co.  v.  Schoening,  238  F.  780,  ] 

istered  trade-mark  againat  importation       C,   C.  A.  030> 

by    third    persona    of    genuine    article 
(2016) 
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of  the  name  after  notice  from  plain 
that  a  department  of  its  institution  t 
so  called.  Dubuque  German  Coll 
and  Seminary  v,  St.  Joseph's  Coll 
<Iowa)  Iflfl  «.  W.  405. 

In  an  action  to  restrain  alleged  unf 
competition,  clear  and  convincing  pi 
on  behalf  of  the  plaintiff  is  requin 
and  evidence  held  insufficient  to  sb 
unfair  competition  by  mere  organizat 
of  new  corporation  bearing  name  of 
dividual  wlio  withdrew  from  old  cor 
ration  wbicb  bore  his  family  name, 
that  defendant  and  bis  son  in  withdrs 
ing  from  plaintiff  corporation  did 
with  the  intention  to  engage  in  unf 
competition,  and  acted  thereon,  nor  i 
it  show  that  a  family  name  applied 
machines  had  become  known  as  s  mi 
of  quality  ao  as  to  prohibit  its  use  b; 
new  corporation  of  wliich  a  member 
the  family  was  a  member,  or  actual 
ception  of  the  public  by  use  of  simi 
trade-names  for  similar  products.  I 
pointe  Mach.  Tool  Col  t.  J.  N.  IiapoL 
Co.  (Me,)  96  A.  348. 

Evidence  held  insufficient  to  stow  i 
fair  competition  by  defendants'  adopti 
of  a  name  similar  to  plaintiff's  for  1 
in  the  same  business.  Young  &  Cha( 
Furniture  Co.  v.  Chaffee  Bros.  Fur 
ture  Co.  (Mich.)  170  N.  W.  48. 

Evidence  held  to  warrant  restrain! 
alleged  unfair  competition.  Lo  Bur 
V.  V.  'Viviano  &  Bros,  Macaroni  JI 
Co,,  198  S.  W.  408,  107  Mo.  App.  6 

That  plaintiff,  wlio.qe  play  first  usei 
title,  submitted  lus  play  to  moving  v 
turc  producers,  and  they  refused  it  af 
use  by  others  of  same  title  for  movi 
picture  plays,  is  aufficient  evidence 
dam  aires  and  loss  of  profits  to  allow  i 
counting.  Dickey  v.  Mutual  Film  C 
poratiun  (Sup.)  160  N.  Y.  S.  609. 

Evidence  held  to  warrant  issuance 
temporary  injunction  restraining  nse 
trade-name  alleged  to  constitute  unfi 
competition.  Mitchel  H.  Mark  Bea 
Corp.  V.  Major  Amusement  Co.  (Su 
168  N.  y.  S.  244.  180  App.  Div.  & 

Evidence  held  to  warrant  finding 
insolvency  of  defendants  in  action 
restrain  unfair  competition.  State 
Superior  Court  for  King  County,  ICa 
706.  »5  Wash.  258. 

36.  Injunction. — See  notes  under 
9S04,  ante. 

37.  Damages  mi  pi^ls^-See  |  95i 
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CHAPTER  THREE— COPYRIGHTS 


eiT.  Exelnaive   rights  to   copyrighted 

ISlTa.  Reglatration  of  prints  and  Ubela. 

618,  Rights  of  author  or  proprietor  of 
unpubliBhed  work  not  aoDulled 
or  limited. 

■Gift.  Coprrigbt  to  protect  componeot 
parts  of  work  alread;  copyright- 
ed :  copH'iKht  upon  composite 
works  or  periodicals, 

1620.  Copyright  upon  all  writings  of 
author. 

621.  Classification  of  applications  for 
registration. 

624.  Anthors  or  proprietors,  entitled ; 

630.  Copyright  secured  by  publication 
of  work  with  notice  of  copy- 
right affiled  to  copies. 

632.  Copyright  of  works  not  reproduc- 

ed  for  sale. 

633.  Deposit   of  copies  of  work   after 

publication. 
636.  Mechanical  work,  etc.,  of  printed 
book  or  periodical  accorded  pal>- 


i  9517.  (Act  March  4,  1909,  c.  320, 

righted  works. 
4.  Conmoa-law   rights.,— "Play  right" 

md  "copyright"  are  distinct  under  the  . 
lid  co|iy right  statu te,  though  printed 
>ablication  will  forfeit  both,  and 
hough  one  statutory  copyright  wiU 
irotect  both;  and  an  author  of  s  play, 
n  auigning  It  to  a  publiuber,  was 
heretore  justified  in  reserving  bia 
Dmnion-law  play  right,  and  the  nec- 
»ury  formatiticB  respecting  the  print- 
ed ploy  created  a  statutory  play  right, 
rhich  the  publisbers  held  in  trust  for 
lim,  and  a  statutory  copyright,  which 
hey  held  beneficially.  Fitch  v.  Young 
D.  C.)  230  F.  743. 

Ilic  publication  of  a  book  or  play, 
n  order  to  obtain  a  copyright,  is  a 
raiver  of  the  author's  common-law 
^gbts  thereunder,  and  copyrighting  a 
rBDBlstion  of  an  unpublished  play,  the 
*ork  of  a  foreign  author,  waives  all 
ie  author's  rights,  except  those  pre- 
lerred  by  the  Copyright  Law.  O'Neill 
r.  General  Film  Co.  (Sup.)  107  N.  X. 
i.  1028.  171  App.  Div.  854,  modttying 
ladgment  (Sup.)  152  N.  Y.  8.  590. 

6.  Sah]ects  of  eopyright— In  oeaanU. 
-Cigar  labels,  containing  name  and 
^t  of  face  of  dealer,  together  with 
luciful  scroll  work  beneath,  are  not 
"writingH,"  within  Const,  srt  1,  i  8, 
ind  mbjcct  to  copyright  within  Copy- 
right Lsw.  M.  B.  Fahey  Tobacco  Co. 
r.  Senior  (D.  C.)  247  F.  809,  decree 
iSmied  in  part  and  reversed  in  part 
:C.  C.  A.)  2fi2  F.  579. 

7.  -^  Baaks^— A  manual,  explaining 
lh(  nse  of  a  mechanical  toy,  held  sob- 
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licatioD  to  be  done  within  Unit- 
ed States;    exceptions. 

9S37.  Affidavit  to  accompany  copies  ot 
book  deposited.' 

9B30.  Form  ot  ooUce  of  copyright 

SUl.  Accidental  omiaaioD  of  notice  of 
copyright  from  particular  cop- 
ies of  work. 

9546.  Infringement. 

9548.  Joinder  In  one  action  of  proceed- 
ings for  different  remedies. 

9652.  Importing  piratical  copies  «f 
copyrighted   books;   exceptions, 

9SS3.  Forfeiti:re  and  destruction  of  ar- 
ticles prohibited  importatipn. 

9566.  Juriadicticui  of  actions,  etc.  vu' 
der  copyright  laws. 

0661.  Costs  in  actions,  eti?.,  ander  act; 
attorney's  fees. 

9562.  Copyright  distinct  from  property 
in  object;  sale  of  object,  as- 
signment of  copyright,  etc. 

9G63.  Assignments,  etc.,   of  copyrights. 

9G83.  Definition  of  terms  "the  date  of 
publication"  and  "author"  In 
construction  of  act. 

§  1.)    Exclusive  rights  to  coiqr- 

ject  of  copyright.  Meccano,  Limited, 
V.  Wagner  (D.  C.)  234  F.  912,  re- 
opening autborized  In  District  (^ourt 
Wngner  t.  Meccano,  235  F.  800,  140 
C.  C.  A.  202.   . 

10,  Engravlnfs,  cuts,  prlats,  or 

photographt^-A  photograph  of  a  scene, 
includin'g  a  public  bnilding,  held  copy- 
rightable; originality  being  involved. 
Psgano  V.  Chas.  Bcseler  Co.  (D.  C.) 
234  F.  068. 

A  photograph  of  a  high  school  clasa, 
made  under  an  arrangement  by  which 
the  photographer  was  to  receive  for 
his  work  only  the  proceeds  of  such 
copies  aa  he  might  sell,  held  copy- 
rightable by  him.  Altman  t.  New 
Haven  Union  Co.  (D.  C.)   254  F.  113. 

14. Paintings,  drawings,  or  ohro- 

mos^-That  cbromoa  posscsa  little  ar- 
tistic merit,  or  were  intended  for  ad- 
vertising purposes,  will  not  prevent  the 
proprietor  from  obtaining  a  copyright, 
it  being  enough  that  they  were  orig- 
inated by  the  proprietor;  and  a  pro- 
prietor of  chromos  depicting  vegetables 
may  cupyrigbt  his  particular  arrange- 
ment which  another  cannot  violate, 
though  the  proprietor  conoot  prevent 
others  from  publishing  a  chromo  de- 
picting the  same  vegetables.  Stecber 
Lithographic  Co.  v.  Duns  ton  litho- 
graph Co.  (D.  C.)  233  F.  601. 

19.  Originality  of  work. — Where  pur- 
chaser of  song,  liaving  copyrighted  it 
with  consent  of  composer,  prepared 
and  copyrighted  orchestral  score,  pur- 
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chaaer  is  eiltiUed  to  protection  of  copy- 
right for  HCDie,  SB  it  was  lubBtaDtially 
Dew  Bu^  independent  corapositioD,  and 
repreaented  original  work,  supporting 
independent  copyright.  Edmo&da  t. 
Stern,  248  F.  897,  161  C.  C.  A.  15. 

Wbcre  certnin  kinds  of  incidents 
EDuat  be  found  in  many  books  and 
plsya,  originality  lies  in.  tlie  asaocift- 
tion  and  grouping  of  those  incidents 
so  tliat  the  work  under  consideration 
presents  a  new  conception  or  &  novel 
arrangetnent  of  events.  Stevenson  v. 
Harria  (D,  C.)  238  F,  432, 

21.  Extent  ot  rights  aoqNlred— I n 
gen*  ral.— Under  Copyright  Act,  the 
copyright  of  a  musical  compoBitioo  pro- 
tects  both   the  words   and   muaic.   and 

entitles  the  owner  to  limit  the  use  of 
the  copyright  either  to  words  or  muaic, 
or  to  nllow  both  to  be  used.  Standard 
Music  Roll  Co.  V.  F.  A.  MUIb,  Inc., 
241  P.  300,  154  C.  C.  A,  240,  241  F. 
363,  154  C,  C.  A.  243,  affirming  de- 
cree F.  A.  Mills  T.  SUndsrd  Music 
RoU  Co.  <D,  C.)  223  F.  849. 

Assignment  of  play,  with  reservatioit 
of  common-law  playright,  followed  by 
the  neceasary  formalities,  held  to  cre- 
ate a  siatutofy  copyright  and  statu- 
tory play  tight;  the  latter  being  held  in 
trust  for  the  author.  Fitch  v.  Xoung 
(D.  C.)  230  P.  743. 

Rev.  St.  i  4052,  provided  prior  to 
the  present  copyright  statute  that  the 
author  of  any  dramatic  composition 
should  upon  complying  therewith  have 
the  sole  liberty  of  printing,  publishing, 
copying,  and  vending  it,  and  of  publicly 
performing  or  representing  it.  or  caus- 
,  ing  it  to  be  performed  or  represented 
by  others.  The  author  ot  a  play  prior 
to  the  present  statute  assigned  it  to 
the  M.  Co.,  who  procured  a  copyright 
and  assigned  the  copyright  to  the  au- 
thor, reserving  the  right  to  publiab 
the  work.  Held,  tbat  the  author  could 
not  sue  for  an  infringement,  cousist- 
ing  of  the  publication  of  a  story,  since 
section  40t>2  did  not  give  the  exclusive 
right  to  novelize  a  copyrighted  play, 
and  n  noveliiation  was  not  an  infringe- 
ment. unlesB  it  amounted  to  a  copy. 
in  which  ruse  it  was  an  infringement 
of  the  richts  of  (he  M.  Co.,  which  had 
the  exclusive  right  ot  copying.    Id. 

This  section,  subd.  "e,"  held  to  re- 
quire a  BPniioolon.  but  even  without  it 
not  to  make  benefits  acquired  depend- 
ent upon  the  mpntal  attitude  of  the 
composer  when  the  copyright  is  ob- 
tained. Hubbcll  V.  Rovol  Pastime 
Amusement  Co.  (D.  C.)  242  F.  1002. 

A  copyright  of  a  motion  picture 
photoplay  founded  on  a  booh  or  drama 
gives  the  owner  thereof  no  eiclusive 
right  to  the  motion  picture  rights. 
O'Nem  V.  General  Film  Co.  (Sup.)  157 
N.  T.  S.  1028.  171  App.  Div.  S54.  mod- 
ifying judgment  152  N.  T.  S.  599. 

22.  Title    Ot    work.-Tbe    owner 

of  a  thing  copyrighted  acquirea  through 
the  copyright  no  property  In  the  name 
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by  which  the  thing  ia  designated.  Wi 
Bon  V.  Hccht,  44  App.  D.  C.  33. 

Under  rule  aa  to  trade-marks,  pri< 
uae  of  title  "Tbe  Come-Back"  for  pli 
entitle  a  author  to  protection  eve 
against  aubaequent  use  In  copyrighti 
productions,  title  not  being  subject  I 
copyright.  Dickey  v.  Mutual  Film  Co: 
poration  (Sup.)  160  N.  Y.  S.  609. 

24.  ProlMtlon    ■•    to    subjK 

niattM*/-i-A  copyright  does  not  give 
monopoly  in  any  incident  in  the  pia 
but  protects  only  the  arrangements  i 
the  words,  and  permits  other  autboi 
to  exploit  the  general  ideas,  providi 
they  do  not  substantially  cover  tl 
form  in  which  they  have  been  develu) 
ed.  Eichel  v.  Mardn  (D.  C.)  241  ] 
404. 

24'/}.  NotlO*  of  IICM*«^Under  th 
section,  failure  to  file  notice  of  liceoi 
to  use  the  music  only  of  ■  song  b 
mechauical  reproduction  ia  no  defen! 
to  a  suit  for  infringement  of  copyrigl 
of  the  words.  Standard  Music  Roll  C 
V.  F.  A.  Mills,  Inc.,  241  F.  360.  154  • 
C.  A.   240,  241   F.  363,  154  C.  C.   . 

243,  affirming   decree    F,   A.    Mills 
Standard  Mualc  Roll  Co.   (D.  C.)  2: 
F.  849. 

25.  Abandoameitl  or  deilloallon. 
News  furnished  by  complainant  ne' 
gathering  agency  is  not  abandoned 
the  public  for  all  purposes,  includii 
its  use  by  a  rival,  on  pubiicntion  in  tl 
paper  of  a  single  member  of  complai: 
ant;  abandonment  being  a  question  i 
intent,  and  the  entire  organization  i 
complainant  negativing  such  a  purpos 
International  News  Service  v.  Assoi 
ated  Press,  39  S.  Ct  88,  63  L.  Ed.- 

The  property  right  of  a  press  as80( 
ation  in  news  gathered  by  it  for  di 
tribution  to  its  members  throughout  tl 
United  States  held  not  lost  by  its  pu 
lication  by  one  or  more  of  its  mhnbei 
but  to  remain  until  all  have  bad  tl 
benefit  of  the  service.  Aiwociated  Pre 
V.   International  Newa   Service.  245 

244,  157  C.  C.  A.  436,  modifving  ord 
(I>.  C.)  240  F.  983.  Certiorari  grant. 
International  News  Service  v.  Asso. 
ated  Press.  3R  S.  Ct.  10,  245  D.  S.  64 
62  L.   Ed.  528. 

Where  complainant  copyrighted 
manual  for  une  in  connection  with  sa 
of  its  mechanical  toys,  fact  that  it  cop 
righted  a  manual  issued  in  1912  w 
not  an  abandonment  of  1911  manui 
Meccano,   Limited,  v.   Wagner   (D.   ( 

234  F.  912,  reopening  authorized 
District    Court    Wagner    v.    Meccai 

235  F.  800,  148  C.  C.  A.  202. 
Copyright   attempted   to   be    obtain 

on  structure  representing  an  elk.  ere' 
ed  over  street  aa  attraction  at  a  ce 
brat  ion,  held  invalid,  as  there  was 
dedication  to  the  public.  Cams  v.  Ki 
fe  Bros.  (D.  C.)  242  F.  745. 

The  filing  of  a  copy  of  a  pla;  in  Ei 
land,  as  requireil  by  statute,  to  aect 
license  to  prcaent  it.  is  not  a  dedicati 
of  the  play  to  the  public  O'Xeill 
General  Film  Co.  (Sup.)  157  N.  X. 
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upoD   the  iDBiias«r  of  the   theater  In 

which  it  WM  performed.  O'Neill  t. 
Genertl  Film  Co.  (Sup.)  157  N,  T.  S. 
1028,  171  App,  Di¥.  854,  modifying 
Judgment  152  N.  Y.  S.  BUS. 

That  plaintiff  aod  his  predeccHiora 
were  Id  undisturbed  possesBlou  of  the 
play  for  30  jeacB,  and  that  pUintifF  aa- 
Berted  title  for  over  10  years,  raised 
STcry  presumption  of  title  in  him.  llart 
T.  Foi   [Sup.)   166  N.  Y.   S.  703. 

29.  RoyaltlM  luid  iluiaflM.^Inasuit 
by  the  owaer  of  a  musical  copyright 
Bsainst  one  neiiig  the  compoeitioD  on 
a  mechanicBl  plajer  to  recover  the 
royalties  fixed  by  thii  BectioD,  coni- 
plainant  may  require  the  court  to  ex- 
ercise its  discretion  as  to  allowance 
of  counsel  fees  and  treble  damages. 
Leo  Feist,  Inc.,  t.  American  Music 
Roil  Co.  (C.  C.  A.)  251  F.  243. 

In  filing  panitive  damages,  which 
under  this  section,  may  be  awarded 
in  a  suit  to  recover  rnyslties  from 
the  user  of  a  copyrigbud  muBical  work 
who  failg  to  pay  or  report  as  therein 
required,  the  intent  and  acts  of  de- 
fendant should  be  oonsidei^.  Leo 
Feist,  Inc..  t.  American  Mnslc  Roll  Co. 
(D.  C.)  253  F.  860. 

CItad  wlthoHt  deflilta  mpIImUor, 
Altman  t.  New  Haven  Union  Co.  (D. 
O.)  2S4  P.  113;  Fromont  t.  .Akilian  Co. 
(D.  C.)  254  F.  592. 

§  9517a.  (Act  June  18.  1874,  c.  301,  §  3.)  Registration  of  prints 
and  labels. 
In  the  construction  of  this  act,  the  words  "Engraving,"  "cut"  and 
"print"  shall  be  applied  only  to  pictorial  illustrations  or  works  con- 
nected with  the  fine  arts,  and  no  prints  or  labels  desired  to  be 
ised  ior  any  other  articles  of  manufacture  shall  be  entered  under 
the  copyright  law,  but  may  be  registered  in  the  Patent  Office.  And 
the  Commissioner  of  Patents  is  hereby  charged  with  the  supervi- 
sion and  control  of  the  entry  or  registry  of  such  prints  or  labels,  in 
ronformity  with  the  regulations  provided  by  law  as  to  copyright  of 
prints,  except  that  there  shall  be  paid  for  recording  the  title  of  any- 
print  or  label  not  a  trade  mark,  six  dollars,  which  shall  cover  the 
expense  of  furnishing'a  copy  of  the  record  under  the  seal  of  the 
Commissioner  of  Patents,  to  the  party  entering  the  same.  (18 
Stat.  79.) 

This  was  section  3  of  Act  June  18,  1874,  c.  301,  entitled  "An  act  to  amend 
the  law  relating  to  Patents,  Trade-Marks  and  Copyrights,"  cited  aiwve.  Sec- 
tion 1  o£  said  Act  .luiic  18,  1874,  c.  301,  18  Stat.  78,  read  as  follows: 
"So  person  shall  maiotain  aa  action  for  the  infringement  of  bis  copyright 
unless  he  ahall  give  notice  thereof  by  inserting  in  the  several  copies  of  ever; 
edition  published,  on  the  title  page  or  the  page  immediately  following,  if  It 
be  a  book;  or  if  a  map,  chsrt,  musical  cmnposition,  print,  cut,  engraving, 
pbototcraph,  painUng,  drawing,  chrono,  statue,  statuary,  or  model  or  di'sign 
InteDdcd  to  be  perfected  and  completed  as  a  work  of  the  fine  arts,  by  In- 
scribing upon  some  vixihle  portion  thereof,  or  of  the  substance  on  which  the 
same  shall  be  mounted,  the  following  words,  viz:  'Entered  according  to  act  of 
Congress,  in  the  year  ,  by  A.  B.  in  the  office  of  the  Librarian  of  Con- 
gress, at  Washington  :'  or,  at  bis  option  the  word  'Copyright,'  tocretber  with 
the  year  the  copyricht  was  entered,  and  the  name  of  the  party  by  whom  it  was 
taken  out;  thus— 'Copyright,  18 — — ,  by  A.  B.'"     Said  section  1  may  be  re- 
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1028,  171  App.  Div.  854,  modifying 
judgment  152  N.  Y.  S.  599. 

Neither  the  performance  of  a  play  in 
1  foreign  couutry,  under  whose  laws  It 
is  a.  publication,  nor  the  public  post- 
ing of  posters  containing  photographa 
o(  the  scenes  of  the  play,  nor  news- 
[lapec  accounts  of  its  prcsentiition,  con- 
stitute a  dedication  to  the  public.     Id. 

Permission  to  copyright  motion  pic- 
ture films  of  aceoea  in  a  play  is  a  dedi- 
cation of  the  common-law  motion  pic- 
ture  rights  to  those  scenes,  but  not  to 
scenes  not  represented ;  and  where  a 
play  is  copyrighted  in  a  foreign  country, 
the  law  there  requiring  publication  as 
a  condition  precedent  to  copyright,  it 
thereby  is  dedicated  to  the  public  in 
this  country.    Id. 

26.  Preparty  rlghls^^ln  oonsldering 
the  general  question  ct  property  in 
news  matter,  its  dual  character,  dis- 
tinguishing between  the  substance  of 
tbe  information  and  the  particular  form 
ai  collocation  of  words  in  which  tbe 
nriter  has  communicated  it,  must  be 
recognised  snd  news  regarded  as  the 
material  ont  of  which  rival  news-gather- 
ing agencies  are  seeking  to  make  prof- 
its at  the  same  time  and  in  the  same 
Geld,  when  gathered  by  one.  Is  "quasi 
property"  though  posted  on  bulletins 
ur  published  in  papers  of  some  of  its 
members.  International  News  Service 
V.  AsBodated  Press,  39  S.  Ct.  68,  63  L. 
Ed.  — . 

The  public  performance  of  a  play  by 
the  author  confers  do  right  to  the.  play 
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carded  u  npcrseded  by  the  GopTiight  Act  of  1909.  See  tt.  S.  Comp.  St  IBl 
I  9539,  ud  Dotea. 

Section  2  of  said  Act  June  18,  1874.  c.  301,  18  Stat.  79,  read  sa  tollowi 
"For  recording  and  certifying  any  Instrument  of  writing  for  the  aaBienniei 
of  H  copyright,  the  Librnrian  of  Congress  shall  receive  from  the  pcraona  i 
whom  the  ecrVice  ia  rendered,  one  dollar;  and  for  every  copy  of  an  assigi 
ment,  one  dollar ;  aaid  fee  to  corer,  In  either  case,  a  certificate  of  the  recor 
under  aeal  of  the  Librarian  of  Congrcaa;  and  all  fees  so  received  shall  I 
paid  into  the  Treasury  of  the  United  States."  8aid  section  2  was  superscd" 
by  Act  March  .'t,  1891,  c.  DBS,  i  4,  'JH  Stat.  1108.  amending  Rev.  St.  J  495 
which  waa  in  turn  anperseded  by  Act  March  4,  1»0»,  c  XM,  i  61.  Bee  C.  ! 
Comp.   St.  Itim,   f  95t£>. 

Section  4  of  aaid  Act  June  18.  1874,  c  301,  18  StaL  79,  repealed  all  ii 
consistent  laws  and  parts  of  laws. 

Section  5  of  said  Act  June  18,  1874,  c.  301,  18  Stat  79,  provided  that  U 
act  should  take  effect  August  1.  1874. 

This  section  was  not  repeated  by  the  Copyright  Act  of  1909.  Act  March  ' 
1909,  c,  320.  See  (1909)  28  Op.  Atty.  Gen.  116;  Stccbet  Litbographic  Co. 
Dunaton  Lithograph  Co,  (D,  C,  1918)  233  Fed.  601.  See,  also.  U.  S.  Com; 
St.  Ann.  1916,  {  9517,  and  notes. 

Since  this  section  plainly  omits  chromoa,  registration  of  such  pictures  in  tl 
Patent  Olhce  is  not  necessary  to  obtain  a  copyright.  Stecher  Lithographic  C 
V.  Uunaton  Lithograph  Co.  (D.  C.  191«)  ZiS  lei.  60L 

§  9518.  (Act  March  4,  1909,  c.  320,  §  2.)     Rights  of  author  or  pre 

prietor  of  unpublished  work  not  annulled  or  Umited. 

Ctiminon-Eaw  rlshls.— News  fkirniabed  ing  aimultaneous  publication.     Intenu 

by  complainant  news-gothering  agency  tional     News     Service     v.     Aasooati 

does    not,    on    publication    tbereot    in  Fresa,  39  S.  Ct.  68.  63  L.  E:d.  — . 
newspapers  of  a  portion  of  its   mem-  Where  authors  took  out  a  copyrigk 

bers.    become   the   common   possession  they  lost  their  common-taw  rights,  ar 

of   all,   to   the   extent   that   defeodant,  an   assignee    of    their   dnematograph 

rival   in   news- gathering,   may    talie   it  rights  is  not  entitled  to  protection  ii 


therefrom    and    transmit   it   to   papers       dependent    of    the    copyrighc. 
published  in  competition  with  those  of       Des  Films  Menchen  v.  Vitagraph  Co.  < 
other  membera  of  complainant,  allow-       America  (C.  C.  A.)  251  F.  258. 

§  9519.  (Act  March  4,  1909,  c  320,  §  3.)  Copyright  to  protei 
component  parts  of  work  already  copyrighted ;  copyright  upo 
composite  works  or  periodicals. 

Citsd  without  daflnlta  ■ppllcatlon, 
L.  A.  Westermann  Co.  v.  Dispatch 
Printing  Co.  (C.  C.  A.)  233  F.  609. 

§  9520.  (Act  March  4,  1909,  c.  320,  §  4.)  Copyright  upon  all  wri 
ings  of  author. 
Newspaper  contrlbntlans.--A  con-  der  this  section  and  Oomp.  8L  101 
tributioD  to  a  newspaper  as  a  literary  g  9521.  International  News  Service 
product,  though  it  may  also  convey  Associated  Press,  39  S.  Ct.  68,  63 
news,  ia  the  subject  of  copyright,  un-       Ed.  — . 

§  9521.  (Act  March  4,  1909,  c.  320,  §  5,  as  amended,  Act  Aug.  2 
I9I2,  c.  356.)  Classification  of  applications  for  registratioi 
Nawtpaper  conlrlbutlonS/— A  contri-  der  this  section  and  Comp.  St.  191 
butlon  to  a  newspaper  as  a  literary  I  0520.  International  News  Serri' 
product,  though  it  may  also  convey  t.  Associated  Fresa,  39  3.  Ct.  68,  ' 
news,  is  the  subject  of  copyright,  un-       L.  Ed.  — . 

§  9524.  (Act  March  4,  1909,  c.  320,  §  8.)     Authors  or  proprietor 

entitled;   aliens. 

Froclamntion  issued  under  this  section,  dated  April  3,  1918,  as  follows,  omi 
ting  formal  portions : 

"Whereas  there  has  been  received  from  the  Government  of  Great  Brita 
satisfactory  official  assurance  that  the  Government  of  Australia  has  issued  i 
Ordur  in  Council,  effective  March  15,  1918.  providing  that  the  existing  cop 
right  law  of  that  country  and  the  territories  of  I'apua  and  Norfolk  Islan 
including  the  provisions  as  to  exinting  works,  shall,  subject  to  the  provieions 
the  said  lew  and  of  the  said  Order,  apply; 

"(a)  to  literary,  dramatic,  musical  and  artistic  works  the  authors  where 
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w«re  at  tba  tliiic  of  the  makint  ot  the  works  dttceiu  of  the  United  States  o( 
America  in  like  rDioiicr  as  if  tbe  authors  were  British  subjects: 

"(b)  in  respect  of  residence  Id  the  United  states  of  America  ia  like  Diaiitier 
as  iF  such  residence  had  been  reaidence  io  .the  Commonwealth  of  Australia  and 
tbe  territories  of  Papas  aud  Norfolk  Island : 

"ProTided   That— 

"(1)  the  term  ot  copTrigbt  within  tbe  Commonwealth  of  Anstralia  and  tbe 
territories  of  Papas  and  Norfolk  Island  ahsU  not  exceed  that  conferred  b;  tb« 
law  of  the  Unital  Estates  of  America; 

'(II).  tbe  enjonneat  of  the  rifhta  conferred  b?  tbis  Order  ehall  be  sobject  to 
tbe  accomplishment  of  tbe  conditions  and  formalitiM  prescribed  by  the  law  at 
the  United  States  of  America ; 

"(III)  in  the  application  to  existing  works  of  the  provisions  of  Section  21 
of  the  Imperial  <Jopyrit:ht  Art.  1»11.  the  commencement  of  this  Order  shall 
be  substituted  for  ijie  2Stb  Jnly,  1910,  In  sub-sectian  1  (b). 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  declare  and  proclaim  that  one  of  tbe  alternative  conditions  speci- 
fied in  section  8  (b)  of  the  Act  of  March  4,  190U,  now  exists  and  is  fulfilled  in 
respect  to  tbe  ritUens  of  Australia  and  the  territoriex  of  Papua  and  Norfolk 
Island,  and  that  such  citirena  shall  be  entitled  to  all  tbe  benefits  of  section  1 
(e)  of  the  said  Act,  including  'copyright  controlling  tbe  parts  of  instruments 
serving  to  reproduce  mechanically  tbe  musical  work'  in  the  case  ot  all  musi- 
eai  compositions  by  composers  of  Australia  and  the  territories  of  Papua  and 
Norfolk  Island  published  and  duly  registered  in  the  United  States  on  ami 
after  March  15,  ItllS,  for  copyright  in  the  United  States." 

Proclamatian  under  thia  section,  dsted  May  24,  1918,  omitting  formal  por- 
tions, as  follows: 

"Whereas  aadsfartory  official  assurance  has  been  given  that  in  Fraoce  tbe 
law  now  permits  to  citizens  of  the  United  States  similar  rights  to  those  ac- 
corded in  section  I  (e)  of  the  Act  of  March  4,  1009: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  tbe  United  Stjites  of 
America,  do  declare  and  proclaim  th&t  one  of  the  alternative  conditions  speci- 
fied in  section  S  (b)  q/  the  Act  ot  March  4.  1909.  now  exists  and  is  fulfilled 
in  respect  to  citizens  of  France,  and  that  tbe  citizens  ot  that  country  are  en- 
titled to  all  the  benefits  of  section  I  (e)  of  the  said  act,  including  'copyright 
controlling  the  parts  of  instruments  serving  to  reproduce  mechanically  the 
musical  work'  in  tbe  case  of  all  musical  compositionB  by  t'rencb  composers 
published  end  duly  registered   In  tbe  United   States   on  and  after   tbe   dat« 

NotBs  of  DeelslMu 

3.  Parson^  antltled  t*  copyright— In      power  to  copyright  anything.     Soci^te 
enaral^As  the  privilege  of  copyright-       Des   Films  Mencben  t.   Vitagraph   Co. 
■If  is  reserved  to  authors  and  proprie-       of  America  (O.  O.  A.)  251  F.  238. 
are  by   this   section,  an  agent  has  no 

9530.  (Act  March  4,  1909,  c.  320,  §  9.)  Copyright  secured  by 
publication  of  work  with  notice  of  copyright  afhxed  to  copies. 

Parposa  of  etaluta^The  purpose  ot  Publlcatloa^—The  sending  of  samples 

equiring  publication  or  notice  of  copy-  of  chromoe  ont  to  the  trade  is  not  a 
ights  is  to  prevent  innocent  persons  publication,  and  the  fact  that  such 
rom  Buffering  the  penalty  of  the  atat-  samplea  were  not  atampfd  with  notice 
let  for  reproduction  of  the  copyright-  of  copyright  does  not  authorise  anoth- 
d  articles.  Btecher  Litbographic  Co.  er  mBiiufaeturer  to  reproduce  them. 
.  Dunstoa  Lithograph  Co.  (U.  0.)  233  Stecher  Lithographic  Co.  v.  Dunston 
^  801.  Lithograph   Co.   (D.   C.)  233   F.  601. 

i  9532.  (Act  March  4,  1909.  c.  320,  §  11,  as  amended.  Act  Aug.  24, 
1912,  c.  356.)     Copyright  of  works  not  reproduced  for  sale. 

Etfeot  of  amandmenl. — Contract   re-  typewritten  or  manuacript  copy.    Turn- 

•ting  to  the  dramatic  rights  in  a  copy-  er  &  Dahnken  v.  Crowley  (C.   C.  A.) 

igbted   book  held  not  affected  by   the  252  F.  749. 

ubsequent    amendment    by    Act    Aug.  Variaaca  In  dates.— Where  the  com- 

H.  1012,  of  tbe  Copyright  Low  to  per-  poger  ot  an  unpudliahed  song  took  all 

ait   the   sepsrate   copyrighlmg   of   the  the   essential   steps   necessary   to   pro- 

Eotion  picture  rights.     Klein  v.  Beach  pure   a   copyright   prior   to   publication 

D.  C.)  232  F.  240.  under  this  aection,  a  slight  vnriaore  in 

Depotltlns   eoples^Where   the   com-  dates   es    to    the    time    of   delivery    of 

Kiser   of  an  unpublished   aoug  desired  copy  ot  the  aong  held  not  to  affect  the 

I  copyright  authorized  by  this  section,  validity   of   the    copyright      Turner   & 

leM,   that  the  depositing  ot  a   printed  Dnbnken  *.  Crowley  (C.  C.  A.)  252  F. 

:opr  was  sufficient,  although  the  rules  749. 
tf   tbe    Copyright    Office    specified    a' 
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§  9533.  (Act  March  4,  1909,  c.  320,  §  12,  as  amended,  Act  March 
28,  1914,  c.  47,  §  1.)     Deposit  of  copies  of  work  aiter  publica- 
tion. 
Validly     of    copyrlsht.^WhGre    the  Complaiiiaiit'B  copyrighted  UMnusl  for 
romposer  o(  a  song,  id  compliaiice  with  use  in  coDuectian  with  mecbanical  toi 
CopyHght    Act,    deposited    two    copies  ie  not  invalid  becBuae  of  prcviouE  uu- 
of  the  worli   when  published,   and   the  copyrighted  work  for  nae  in  same  con- 
copyright  notice  was  appended   to  tho  iiectiou.  where  un cop; righted  work  did 
published  copies  of  the  song,  held,  that  not  contain  all  of  the  matter  in  copy- 
the    oonTpoEor   acquired   a    (ood    copy-  righted    book.      Meccano,    Limited,    t. 
right,  notwithstanding  the  copyright  as  Wagner  (D.  C.)  234  F.  612,  reopening 
nn   unpublished   work   was   Insufficient  authorized  in  District  Court  Wagner  t. 
Turner  &  Dahnken  t.  Crowley  (C.  C.  Meccano,  236  F.  890,  149  C.  C.  A.  W'. 
A.)  252  F.  749.  ^ 

§  9536.  (Act  March  4,  1909,  c.  320,  §  15.)     Mechanical  work,  etc., 
of  printed  book  or  periodical  accorded  publication  to  be  done 
wi^in  United  States;   exceptions. 
SaJe  et  OOpyrlghtMl  work.— Dnder  this       copyright.     Meccano,  limited,  v.  Wag- 
section   and   Comp.   St.  1916,   H  9552,       ner  (D.  C.)  234  F.  912,  reopening  au- 
9553.    copyright    proprietor'a    diaposal       thorized  in  District   Court   Wagner  t. 
in    United    States    of   copies    of   copf-       Meccano,    23S   F.    890,   149   C.   a   A 
righted  work  which  it  had  printed  in  a      202. 
foreign  country  will  not  invalidate  the 

§  9537.  (Act  March  4,  1909,  c.  320,  §  16.)     Affidavit  to  accompany 
copies  of  book  deposited. 

Sufflclsncy   af   >ffldavll.^Where   duly  eign  owner  who  filed  affidavit  for  copy- 

autbori»?d   agent  of   owner   who   made  -right  did   not   actually   see   printing  of 

affidavit  for   copyright  failed  to  strike  copyrighted  work,  in  the  United  Stales 

from    printed    form    alternative    state-  will  not  invalidate  copyright,  where  he 

ments   applicable  to   particular   capaci-  engaged    a    printer    to    do    the    work. 

ty  of  alfiBnt,   but  it  appeared   that  no  Meccano,  Limited,  v.   Wagner   <D.  CI 

fraud  or   injury   was  intended  to  gov-  234    P.   912    reopening    authorized   in 

emment,     infringement     of     copyright  District  Court  Wagner  v.  Meccano,  235 

granted    cannot   be    defended    on   such  F.  890,  149  C.  O.  A.  202. 
ground:  nor  will  fact  tbat  agent  of  for- 

§  9539.  (Act  March  4,  1909,  c.  320,  §  18.)  Form  ot  notict  of  copy- 
right. 
Sufflolancy  af  noltos^— Where  labels  are  not  entitled  to  protection.  M.  B. 
applied  to  cigars  did  not  bear  word  Fahay  Tobacco  Co.  t.  Senior  (D.  C.) 
"copyright,"  or  any  abbreviation  or  247  F.  809,  decree  affirmed  in  part  and 
tetters  suggestive  of  tbat  idea,  labels      reversed  in  part  (C  C.  A.)  252  F.  570- 

§  9541.  (Act  March  4,  1909,  c.  320,  §  20.)  Accidental  omission  of 
notice  of  copyright  from  particular  copies  of  work. 
Omission  of  SOtice.,— Under  this  sec-  knowledge  until  after  he  bad  knowingly 
tion  nn  infringer  of  a  copyright  cannot  infringed  the  same.  Stechec  litho- 
escape  liability  because  some  of  the  graphic  Co.  v.  Duns  ton  Lithograph 
pictures  were  published  without  noUce,  Co.  (D.  C.)  233  F.  601. 
wbere  that  fact  did  not  come  to  his 

§  9546.  (Act  March  4,  1909,  c.  320,  §  25,  as  amended.  Act  Aug.  24, 
1912,  c.  356.)     Infringement 

The  following  rules  have  been  adopted  under  the  authority  ol  this  section. 

SUPREME  COURT  RULES 

Rules  Adopted  by  the  Supbeue  Coubt  of  the  Dditbd  Statss  fob  Practice 
AND  raocEuvKE  UNDEB  SECTION  23  OF  AN  ACT  TO  AMEND  AMD  Consolidate 
TnE  Acts  Bespectino  Copvbioiit,  Appboved  Mabcb  4,  1909,  to  go  into 

Effect  Jdly  1,  1909 

1.    The  existing  rules  of  equity  practice,  so  far  as  they  may  be  ap- 
plicable, shall  be   enforced  in  proceedings   instituted   under  section 
tivcnty-Uve  (35)  of  the  Act  of  March  fourth,  nineteen  hundred  and 
(2032) 
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ime,  entitled  "An  act  to  amend  and  consolidate  the  acts  respecting 
opyright." 

For  rnlM  of  equity  practit^p,  referred  to  Id  this  rule,  im  Comp.  St.  1016,  pp. 
2497-2530,  and  note  to  I  1S36.  ante. 

2.  A  copy  of  the  alleged  infringement  of  copyright,  if  actually  made, 
ltd  a  coPy  of  the  work  alleged  to  be  infringed,  should  accompany  the 
'etition,  or  its  absence  be  explained;  except  in  cases  of  alleged  infringe- 
•lent  by  the  public  performance  of  dramatic  and  dramatico-musical 
omposilions,  the  delivery  of  lectures,  sermons,  addresses,  and  so 
orth,  the  infringement  of  copyright  upon  sculptures  and  other  similar 
works  and  in  any  case  where  it  is  not  feasible. 

3.  Upon  the  institution  of  any  action,  suit  or  proceeding,  or  at  any 
ime  thereafter,  and  before  the  entry  of  UnCtl  judgment  or  decree  there- 
n,  the  plaintiff  or  complainant,  or  his  authorized  agent  or  attorney,  may 
He  tvith  the  clerk  of  any  court  given  jurisdiction  under  section  3^  of 
he  Act  of  March  4,  J909,  an  affidavit  stating  upon  the  best  of  his 
•noivledge,  information  and  belief,  the  number  and  location,  as  near 
u  may  be,  of  the  alleged  infringing  copies,  records,  plates,  molds, 
natrices,  etc.,  or  other  means  for  making  the  copies  alleged  to  infringe 
he  copyright,  and  the  value  of  the  same,  and  with  such  affidavit  shall 
Me  with  the  clerk  a  bond  executed  by  at  least  two  sureties  and  ap- 
'roved  by  the  court  or  a  commissioner  thereof. 

i.  Such  bond  shall  bind  the  sureties  in  a  specified  sum,  to  be  fixed 
p;V  the  court,  bui  not  less  than  twice  the  reasonable  value  of  -such  in- 
ringing  copies,  plates,  records,  molds,  matrices,  or  other  means  for 
taking  such  infringing  copies,  and  be  conditioned  for  the  prbmpt 
'rosecution  of  the  action,  suit,  or  proceeding-;  for  the  return  of  said 
wticles  to  the  defendant,  if  they  or  any  of  them  are  adjudged  not  to 
>e  infringements,  or  if  the  action  abates,  or  is  discontinued  before 
hey  are  relumed  to  the  defendant;  and  for  the  payment  to  the  defend- 
i«i  of  any  damages  which  the  court  may  award  to  him  against  the 
^laintOf  or  complainant.  Upon  tlie  filing  of  said  affidavit  and  bond, 
md  the  approval  of  said  bond,  the  clerk  shall  issue  a  writ  directed  la 
he  marshal  of  the  district  where  the  said  infringing  copies,  plates, 
■ecords,  molds,  matrices,  etc.,  or  other  means  of  making  such  infring- 
ng  copies  shall  be  stated  in  said  affidavit  to  be  located,  and  generally 
0  any  marshal  of  the  United  States  directing  tlie  said  marshal  to  forth- 
viik  seize  and  hold  the  same  subject  to  the  order  of  the  court  issuing 
raid  writ,  or  of  the  court  of  the  district  in  which  the  seizure  shall  be 
node. 

5.  The  marshal  shall  thereupon  seise  said  articles  or  any  smaller  or 
arger  part  thereof  he  may  then  or  thereafter  find,  using  such  force  as 
nay  be  reasonably  necessary  in  the  premises,  and  serve  on  the  de- 
'endanl  a  copy  of  the  affidavit,  writ,  and  bond  by  delivering  the  same 
'o  him  personally,  if  he  can  be  found  it-ithin  the  district,  or  if  he  can 
tot  be  found,  to  his  agent,  if  any,  or  to  the  person  from  whose  pos- 
•ession  the  articles  are  taketi,  or  if  the  owner,  agent,  or  such  person 
ran  not  be  found  within  the  district,  by  leaving  said  copy  at  the  usual 
ilace  of  abode  of  such  owner  or  agent,  with  a  person  of  suitable  age 
ind  discretion,  or  at  the  place  where  said  articles  are  found,  and  shall 
make  immediate  return  of  such  seizure,  or  attempted  seizure,  to  the 
rourt.  He  shall  also  attach  to  said  articles  a  tag  or  label  stating  the 
'act  of  such  seizure  and  warning  all  persons  from  in  any  manner  inter- 
fering therewith. 

6.  A  marshal  who  has  seised  alleged  infringing  articles,  shall  retain 
Ihem  in  his  possession,  keeping  them  in  a  secure  place,  subject  to  the 
order  of  the  court. 

7.  Within  three  days  after  the  articles  are  seised,  and  a  copy  of  the 
iMdavit,  writ  and  bond  are  served  as  hereinbefore  provided,  the  de- 

(2023) 
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fetidant  shall  senre  upon  the  clerk  a  notice  thai  he  excepts  to  th 
atnouni  of  the  penalty  of  the  bond,  or  to  the  sureties  of  the  plainti 
or  complainant,  or  both,  otherwise  he  shall  be  deemed  to  have  waivt 
all  objection  to  the  amount  of  the  penalty  of  the  bond  and  the  suH 
ciency  of  the  sureties  thereon.  If  the  court  sustain  the  exceptions 
may  order  a  ne^v  bond  to  he  executed  by  the  plaintiff  or  cotHplainan 
or  in  default  thereof  within  a  time  to  be  named  by  the  court,  the  pro) 
erty  to  be  returned  to  the  defendant, 

8.  Within  ten  days  after  service  of  such  notice,  the  attorney  of  tf 
plaintiff  or  complainant  shall  serve  upon  the  defendant  or  his  attorni 
a  notice  of  Ike  jtistification  of,  the  sureties,  and  said  sureties  ska 
justify  before  the  court  or  a  fudge  thereof  at  the  time  therein  stalci 

9.  The  defendant,  if  he  does  not  except  to  the  atnount  of  the  penah 
of  the  bond  or  the  sufficiency  of  the  sureties  of  the  plaintiff  or  con 
plainant,  may  make  application  to  the  court  for  the  return  to  him  i 
the  articles  seised,  upon  fiHng  an  affidavit  stating  all  material  facts  an 
circumstances  tending  to  show  thai  the  articles  seised  are  not  infrin< 
ing  copies,  records,  plates,  molds,  matrices,  or  means  for  making  t) 
copies  alleged  to  infringe  the  copyright. 

10.  Thereupon  the  court  in  its  discretion,  and  after  such  hearing  i 
it  may  direct,  may  order  such  return  upon  the  filing  by  the  defendai 
of  a  bond  executed  by  at  least  two  sureties,  binding  them  in  a  speciHt 
sum  to  be  fixed  in  the  discretion  of  the  cou/t,  and  conditioned  for  tl 
delivery- of  said  specified  articles  to  abide  the  order  of  the  court.  Tl 
plaintiff  or  complainant  may  require  suck  sureties  to  justify  within  ti 
days  of  the  filing  of  such  bond. 

11.  Upon  the  granting  of  such  application  and  the  justification  t 
the  sureties  on  the  bond,  the  marshal  shall  immediately  deliver  tl 
articles  seised  to  the  defendant. 

18.  Any  service  required  to  be  performed  by  any  marshal  may  I 
performed  by  any  deputy  of  such  marshal. 

13.  For  services  in  cases  arising  under  this  section  the  marsh 
shall  be  entitled  to  tlie  same  fees  as  are  allowed  for  similar  services  ■■ 
other  cases. 

Notes  of  Deolalona 
r.  INFRrNGEHENT     IN    GENERAL  II.  Book*  or  other  lltonry  worlu 

9.  Intoiit     or     purpoM ^Defendant,  '",  "'"f^'r^  J°E''"*'"   "'■'   "   "I" 

which  UBed   .  copyrighted   print  nhtfw-  ^^'^  not  .DfrmBed  by  a  movmB  p.ctu 

ing  a  roDBg  man  clad  in  underwear  to  "  /'  „i,:„i,    .jj 

advertise    Saderweor    porchnaed    from  T^f    '''\'r^   1^   ,^f  ?t„r^   t™   n 

plaintiff,   the   owner   of   the   copyrisbt.  '■'*'"7   ^^^^\l°   ^^^  "torj   were   n 

r  ,,       '.,.         .    -  ,  . .     i>„ij™  reproduced  in  the  play.    London  t.  Bi 

held    guilty     of    infnngempnt.    Goldon  „„„.    ^„     „-,    ^."^  ^    ,.-   ^    f. 

Rule  V    B.  V.  D.  Co.,  242  F.  929.  155  ^^P*"  <^'*-  231  F.  896,  145  C.  C. 

^'  *^-  \^^^.,.  .  ■  .       ■  DefeDdanfB  pubUcaOon,  treating  i 

,  °.^lTl,".™vI!^thf./,"^"*i^li"hlf"n       '^'*^''"  "'  hypodermic  medioation,  h. 


i.rtier  coprr  sbtta  .™  ..  Uable  In       ^^  ,^  |„M„„  complaininf. 


damages,  regardlrsa  of  hi 


1  IcotuTC  on  the  Bame  subject.  I 


i5,^^"i-   ,^S"  "■  '  '         "'       "^""se    showing    oripnal    work.    Cha 

'' .  ;     .  ,   ,  .         ,     .  tauiiua   School   ot  NurRing  v.  NaUoi 


While  intention  to  infringe  is  irama-  gcbool    of   Nursing,    238    F.' 151,    1 

tenal     it    iiifrinKPni<^ut_    of     copyright  q   q   ^   227,  reversing  decree  (D.  C 

otherwise   appears  yet  intention  to   in-  211  F.  1014. 

fringe  may  be  considered  in  determln-  Mere  'paraphrasing    of    copyright 

ing  whether   there   was   an   actual   in-  „oct      constitntei      an      intringemei 


mgement.     Meccano,  Limited,  y.  Wag-  Meccano.  Limited,  y.   Wagner  (D.  C 

uer    (D.    C.)    234    F.    912    reopening  234   F.   912,    reopening   authorized 

authorized  in  District  Court  Wagner  v.  District  Court  Wagner  t.  Meccano,  2 

Meccano,  235  F.  8!)0,  149  C.  C.  A.  202.  p,  h-jq,  149  c.  C.  A.  202. 

That  defendant   innocently   published  The  novel  "Ijttle  Comrade"  held  n 

a   copy   of  a   photograph,   and   had   no  infringed   by   the   play   "Arma  and  t 

Itnowledge   that  it  was   copyrighted,  ie  Girl,"    because    of    the    use    here   a 

not  a  defense  to  a  suit  for  infringement  there  of  a  like  incident  in  a  diltere 

of  the  copyright.    Altman  v.  New  Ha-  relation    and    situation.    SCeveoaon 

ven  Union  Co.  (D.  C.)  254  F.  113.  Earrie  (D,  C.)  238  F.  432. 


:h.3) 

Wbete  aathor  on  inat  war  wrote 
ork  which  waa  copyrighted  bj  eom- 
liinaiit,  held,  that  hia  aubtcquent 
r«pa ration  of  work  lot  delenijants, 
hkh  in  main  treated  o(  Mme  liia- 
irical  eTents,  but  with  reapect  to  mili- 
iTj  operatiana  accorded  different 
'Utment,  caouot  be  deemed  intrioge- 
ent  of  complainant'a  co[i;riKbt.  Ken- 
trlej  V.  Simonds  (D.  C.)  247  P.  822. 

13. Copylnfl.r-To       appropriate, 

ibitantial  portion  of  copyrighted  work 
hich  djminighes  TBloe  thereof  conati- 
ilea  an  infrinKemcDt.  Meccano,  Lim- 
ed, T.  Wagner  (D.  C.)  234  F.  912, 
Hipeaing  authoriaed  In  District  Court 
'lEaer  v.  Meccano,  23S  F.  890,  149 
.  C.  A.  202, 

There  can  be  no  infringement  ol 
ip^right  of  work  of  fiction,  unless  de- 
Jtdant  copiea  and  appropriates  tho 
or;;  mere  aimilarit;  of  ideaa  beini 
iafficient.  Kirhe  La  Sbelle  Go.  v. 
raiBtrang  (8up.)  166  N.  X.  S.  363, 
f3  App.  Div.  232. 

21.  Dramatic  eo«ipaaltlOB»^-BeT.  St 
49S2,  provided  prior  to  the  present 
ipjright  statute  that  the  author  of 
ly  dramatic  composition  should  upon 
implTiug  therewith  have  the  sole  lib- 
't;  of  printing,  publishing,  copying, 
id  Tending  it,  and  of  pubLidy  perform- 
g  or  representing  it,  or  oausiog  it  to 
f  performed  or  represented  by  others. 
be  author  of  a  play  prior  to  the  pres- 
it  statute  assigned  it  to  the  M.  Co., 
ho  procured  a  copyright  and  assigned 
e  copyright  to  tlie  author,  reserving 
:e  right  to  publish  the  work.  Held, 
at  the  author  couid  not  sue  for  an 
friagement,  Consisting  of  the  publica- 
>ti  of  a  story,  since  section  4952  did 
>t  give  the  exclusive  right  to  novelize 
copyrighted  play,  and  a  noveliiaUon 
■B  not  an  infringement,  unless  it 
noQuted  to  a  copy,  in  which  case  It 
HB  an  infringemeat  of  the  rights  of 
'  U.  Co.,  which  had  the  exclusive 
Bht  of  copying.  Fitch  t.  Yoong  (D. 
)  230  F.  743. 

Defendants'  play  held  not  to  copy 
om  plaintiffs'  play  any  plot,  scene, 
Blogae,  or  characters,  aside  from 
Dcral  features  at  the  plot,  which 
Pre  dearly  open  to  common  use. 
ichel  T.  Mardu  (D.  C.)  241  F.  404. 
Defendant's  motion  picture  play  held 
actically  a  direct  copy  of  plaintiffs 
By,  and  to  have  infringed  the  copy- 
iht  therefor.  Stodart  v.  Mutual  Film 
irporation  (D.  C.)  249  F,  607.  de- 
ee  affirmed  249  F.  BIS,  161  C.  C.  A. 
ffl. 

Under  contract  for  pcodaction  of 
uaical  play,*  held,  defendant  could 
itain  satisfactory  toterpolations  else- 
lere.  although  plaintiff  had  not  been 
quested  to  furnish  them  and  had  re- 
sed  or  had  furnished  unsatiatactory 
icB.  KarcKQg  Pub,  Co.  v.  Shubert 
leatrica!  Co.  (Sup.)  ie9  N.  T.  8.  1, 
1  App.  Div.  529. 
i2.  Musical    00 m p 0 sitloRa.— Perform- 
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employes  of  proprietor  of  a  copyright- 
ed  musical  composition  without  charga 
infringes  tight  of  owner  of  copyright 
under  Comp.  St.  1916,  f  U51T[e).  to 
perform  the  work  publicly  for  profit. 
Herbert  ».  Shanley  Co.,  37  8.  Ct.  232; 
242  U.  8.  591,  01  L.  Ed.  511,  revers- 
ing decree  229  F.  340,  143  C.  C.  A- 
460;  John  Church  Co.  v.  Billiard  Hotel 
Co.,  242  D.  S.  591,  37  8.  Ct.  232,  61 
L.  Ed.  511,  reversing  decree  228  F. 
1021,  142  C.  G.  A.  067. 

Lettera  to  an  owner,  which  were  an- 
swered, held  not  to  create  a  personal 
license,  hut  to  be  statntory  notices,  un- 
der this  section,  Leo  Feist,  Inc.,  t. 
American  Music  Boll  Co.  (C.  C.  A.) 
251  F.  245. 

25.  Penon*  antitled  to  •■•.— A  con- 
tract for  the  future  sale  of  a  copy- 
right gives  the  buyer  an  equitable  title 
which  is  sufficient  interest  to  sustain  a 
bill  by  both  buyer  and  seller  to  restrain 
infringement.  Historical  Pub.  Co,  v. 
Jones  Bros.  Pub.  Co.,  231  F.  fttS,  145 
C.  C.  A.  524,  motion  for  reargument 
dismiased  231  F.  784.  145  C.  G,  A.  055. 

Author  of  copyrighted  play,  to  whom 
publisher  assigned  copyright,  reserving 
right  to  publish,  held  not  entitled  to 
sue  for  Infringement,  consisting  of  pub- 
lication of  story,  under  Rev.  St.  |  4952. 
Fitch  T.  Youag  (D.  C.)  230  F.  743. 

26.  Parson*  llablo^Under  this  sec- 
tion, all  persona  who  unite  in  an  in- 
fringement are  liable  for  the  proprie- 
tor's damages,  although  they  may  nut 
be  liable  for  profile  in  which  they  did 
not  share.  Gross  v.  Van  Dyk  Gravure 
Co.  (C.  C.  A.)  230  P.  412. 

One  wbo  obtained  and  published  a 
copy  of  a  photograph,  which  was  an  In- 
fringement of  a  copyright,  but  without 
knowledge  of  the  fact,  was  not  a  joint, 
but  an  independent.  Infringer.  Altman 
T.  New  Haven  Union  Co.  (D.  C.)  254 
F.  113. 

Where  defendant  leased  or  agreed  to 
permit  another  to  nse  a  concert  hall  in 
its  possession,  held  that,  though  de- 
fendant a  few  days  before  the  per- 
formance was  advised  not  to  permit, 
without  the  consent  of  plaintiff  or  bis 
agent,  the  rendition  of  certain  copy- 
righted  music,   defendant  is  not  liable 

tist  performed  the  copyrighted  music, 
etc.;  defendant  having  no  interest:  in 
.the  concert  other  than  the  hire  of  the 
hall.  Frnmont  v.  .IMian  Co.  (D.  C.) 
254  F.  592. 

II.  PENALTIES  IN  GENERAL 
28.  Right  of  action.— Under  this  sec- 
tion (he  court  may  In  its  discretion. 
and  subject  to  the  quatiUcntion  that 
the  damagea  must  be  just,  allow  $1 
for  each  infringing .  copy  of  a  copy- 
righted song,  etc.,  made  or  sold  by, 
or  found  iu  the  possession  of.  the  in- 
fringer, his  employes,  or  agents;  but 
an  award  of  $1  per  copy  for  7,000 
copies  found  in  the  bands  of  the  in- 
fringer held  improper,  it  appeariug 
(2025) 
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tbat  the  compoEBT  would  not  have  Diade 
a  profit  of  more  than  8  cents  per  copy. 
Turoer  &  Dahnken  7.  Groniey  (C.  O. 
A.)  232  F.  749. 

IV.  PROCEDURE 

36.  Defanaes.  — Under  Comp.  St. 
]8I6.  S  8517,  failure  to  file  notice  ot 
license  to  use  the  music  only  of  a 
Bong  for  mecheniijal  reproduction  ia 
DO  defenae  to  s  suit  for  infringement 
of  copyright  of  the  worda.  Standard 
Muaic  Roll  Co.  v.  F.  A.  Mills,  Inc.,  241 
F.  360,  154  C.  C.  A.  240.  241  F.  3S3, 
154  C.  C.  A.  243,  afflrmiOB  decree  F. 
A.  UiUa  V.  Standard  Music  Roll  Co. 
(D.  C.)  223  F.  849. 

Under  Comp.  8L  1916,  |!  9530,  9539, 
uo  suit  fur  infriugement  of  copyright 
of  a  BOQg  will  lie,  where  copyright  no- 
tice priutbd  on  song  gave  fictitioua 
name,  use  of  which  by  copyright  holder 
was  illegal.  Ilaas  y.  Leo  Feist,  Inc. 
(D.  C.)  234  F.  105. 

Where  duly  authorized  agent  of  own- 
er who  made  affidavit  for  copyright 
failed  to  atrike  from  printed  forn> 
alternative  statements  applicable  to 
particular  capacity  of  affiant,  but  it 
appeared  tbat  no  fraud  or  injury  was 
intended  to  government,  infringement 
of  copyright  granted  cannot  be  de- 
fended on  such  ground.  Meccano,  Lim- 
ited, V.  Wagner  (D.  C.)  234  F.  912,  re- 
opening authorised  in  District  Court 
Wagner  v.  Meccano,  235  P.  890,  149 
C.  C,  A.  202. 

Where  defendant  copied  plain tifTa 
play  In  its  entirety,  it  cannot  defeat 
suit  tor  infringement  of  copyright  on 
ground  that  earlier  novel  contained 
similar  incidents;  and,  though  title  of 
copyrighted  play  waa  old,  entire  copy- 
right cannot  be  treated  as  invalid,  and 
suit  for  intringenient  defeated.  Stodart 
v.  Mutual  Film  Corp.  (D.  C.)  249  P. 
607,  decree  affirmed  249  F.  513,  161  0. 
C.  A.  439. 

In  action  by  Ucenaor  of  right  to  pre- 
sent in  moving  pictures  "La  To  sea" 
against  licensee  for  breach  of  contract,. 
that  Ucensee  bad  been  served  with, 
complaint  in  proceeding  begun  in  Unit- 
ed States  Court  by  heirs  of  author 
held  no  defense.  Hart  v.  Fox  (Sup.) 
166  N.  r.  S.  793. 

43.  Pleading— In  general.— Aa  a  mat- 
ter of  pleading,  held,  that  it  nnght  be 
inferred  that  copyright  proprietor  had 
the  purpose  of  aeruring  all  the  rlghta 
obtainable  under  the  act.  Including  the 
right  publicly  to  perform  musical  coro- 
position  for  profit.  Hubbell  v.  iRoyal 
Pastime  Amusement  Co.  (D.  C.)  242 
F.  1002. 

44.  Blll^^    bill     praying     that 

defendnnt's  copyright  for  a  motion  pic- 
ture photoplay,  based  on  the  same  in- 
cidents as  a  drama,  which  did  not  show 
in  complainants  any  right  to  the  copy- 
right of  the  drama,  or  negative  aa  to 
defendant's  photoplay,  the  fact  that 
there   might   be   a   separate   copyright' 
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able  property  therein,  though  it  tol 
Bubstant^lly    the    aame    story    a  a    di 

the  earlier  stage  play,  whose  incident 
complainants'  photoplay  followed,  i 
insufficient  to  state  a  cauae  of  actio 
based  on  a  violation  of  copyright,  sn 
in  also  insufficient  to  state  a  cause  a 
action  on  the  theory  that  defendant 
were  enjoying  profits  from  a  motia 
picture  film  or  story  depicted  tbereoi 
made  by  a  second  company  under  agret 
menta  with  complainant,  and  by  tha 
company  permitted  to  be  sold  and  ei 
hibited  in  United  States  in  violatio 
of  such  contracts.  Soci#t6  Des  Film 
Menchen  v.  Vitagraph  Oo.  of  Americ 
(C.  C.  A.)  251  F.  268. 

46.  —  Anawar^-Where  the  answe 
expressly  admitted  complainant's  till 
to  the  copyright,  defendant  cannot  1I 
tack  such  title  at  the  hearing.  Hii 
torical  Pub.  Co.  v.  Jones  Bros.  Pnl 
Co.,  231  F.  638,  145  C.  C.  A.  B24,  rati 
tion  for  reargument  diamiased  231  I 
T8i.  14K  C.  C.  A.  665. 

Defendants  tn  a  auit  for  infringe 
ment  of  copyright  held  entitled,  and? 
new  equity  rule  30  (Comp.  SL  19K 
p.  2509),  to  set  up  in  their  answer  b 
way  of  counterclaim  a  contract  wit 
complainant  and  ask  affirmative  relif 
thereon.  Harper  Bros.  v.  Klaw  (D.  C 
232  F.  609. 

48.  ~  PresamptlMis  and  burden  t 
proof. — Defendant,  sued  for  infringt 
ment  of  copyrighted  play,  assertin 
validity  of  Ita  purchase  of  play  froi 
broker,  who  had  possession  of  mam 
script,  defendant  has  burden  of  proi 
ing  tbat  issue.  Stodart  v.  Mutual  Fill 
Corp.,  249  F.  507,  decree  affirmed  24 
F.  513,  161  C.  C.  A.  439. 

49. AdmlMlUllty^In  a  auit  f< 

infringement  of  copyright,  a  receii 
given  by  complainant  on  aettlemei 
with  another  infringer,  from  whom  d( 
fendant  obtained  the  photograph  whic 
it  copied,  held  not  admissible  as 
defense,  although  competent  aa  beai 
ing  upon  the  equities  between  the  pai 
ties;  the  rule  being  no  different  i 
copyright  caaea  than  in  other  action; 
Altman  v.  New  Haven  Union  Co.  (I 
C.)  254  F.  113. 

Recitals  on  the  title  page  of  a  tnani 
script  held  competent  evidence  to  chai 
acterise  the  title  claimed  by  the  poi 
sessor  of  the  manuscript  O'Neill  ' 
General  Film  Co.  (Sup.)  157  N.  T.  1 
1028,  171  App.  Div.  854,  modifyin 
judgment  (Sup,)  152  N.  I.  S.  599. 

50. Weight  and  suffldsncy^— Di 

fense  that  plaintiff  had  infringed  a 
earlier  edition  of  defendant' a  wot 
must  be  proved  by  defendant  by  a  fai 
preponderance  of  the  credible  test 
mony,  and  testimony  of  copyist  forn 
eriy  in  plaintifC's  employ,  in  answer  t 
a  leading  question,  held  inaufficient  t 
sustain  that  defenae.  S.  B,  Hendricfe 
Co.  v.  Thomas  Pub.  Co.,  242  F.  37,  15 
C,  C.  A.  629. 

In  an  action  for  infringing  a  cop] 
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righted  Bong,  evldeDN  held  to  warrant 
a  finding  ot  infriDgemect.  Haas  t. 
Leo  Feist,  Ice.   CD.  C.)  234  F.   lOB. 

In  action  for  infringement  of  com- 
plainant's copyright  on  map,  evidence 
b«ld  inauffident  to  abow  that  defend- 
ant's repreaentatlTe  naa  by  complain- 
ant's partner  granted  periDigaiou  to 
nee  the  copyrighted  map,  or  that  com- 
plainant by  consenting  to  defendant's 
publication  of  earlier  map  consented  to 
defendant's  publication  of  map  involv- 
ed. Saner  v.  Detroit  Times  Co.  (D. 
C.)  247  F.  687. 

Evidence  held  to  show  that  the  pie- 
tares  were  based  on  the  dramatiEation, 
and  not  on  the  novel.  O'Neill  *.  Gen- 
eral Film  Co.  (Sup.)  15rN.  Y.  S.  1028, 
171  App.  Div.  851,  modifying  indg- 
ment  (Sup.)  152  N.  Y.  8.  599. 

In  a  suit  to  reatrain  the  publication 
of  a  motion  picture  reproduction  of  a 
play,  evidence  held  anfficient  to  show 
plaintifTe  ownerabip  by  asaignment  as 
against  a  stranger.     Id. 

Title  to  the  manuscript  of  a  play, 
while  some  evidence  of  ownership  of 
the  play,  might  be  io  sufficient  alone 
to  establiab  sach  ownerabip.     Id. 

53.  PpellmlHary  In)  a  notion.— Where 
there  was  a  tuffident  difference  be- 
tween defendant's  photo  play  and  com- 
plainant's novel  as  to  render  it  doubt- 
fol  whether  there  was  a  piracy,  though 
both  introduced  droua  life,  preiiminary 
injunction  against  production  of  play 
will  not  be  granted.  Bobba-Merrill  Co. 
V.  Equitable  Motion  Pictures  Corpo- 
ration (D.  C.)  232  F.  791. 

A  preliminary  injunction  should  not 
be  granted  for  the  infringement  of  a 
copyright  after  months  of  delay,  where 
it  appears  that  defendants  did  not  know 
of  ike  eiiatence  of  plaintiffs'  work  until 
the  commencement  of  the  anit.  Eichel 
V.  Harcin  (D.  C.)  241  F.  404. 

54.  Permanent  Injunction. — Complain- 
ant, whose  ownership  of  a  copyright  at 
the  time  of  suing  was  admitted,  is  en- 
titled to  Injunction,  though  there  was 
BO  evidence  ot  ownerabip  at  the  time  of 
previous  infringement.  Uistoricai  Puh. 
Co.  V.  Jones  Bros.  Pub,  Co.,  231  F. 
838,  145  C.  C.  A.  524,  motion  for  re- 
argument  dismissed  231  F.  784,  145  C. 
C.  A.  665. 

Injunction  against  Infringeinent  of  a 
copyright  should  be  limited  to  the  parte 
of  the  publications  shown  to  infringe, 
where  those  parta  can  be  aeparated 
from  the  rest.    Id, 

Rnls  Chat  Injunction  will  not  be 
granted  to  one  not  doing  equity  and 
coming  into  court  with  unclean  handa 
held  to  apply  to  injonction  to  protect 
topyright,  and  where  R.,  in  violation  of 
agreement  to  assign  musical  composi- 
tions to  defendants,  assigned  to  other 
parties,  who  stood  in  bis  sboea,  held, 
that  they  could  not  enJoiD  defendants 
from  infringing  their  copyright.  T.  B. 
Harms  &  Francia,  Day  &  Hunter  v. 
Stem,  231  F.  645,  145  C.  O.  A.  S31. 
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56.  Dimagai  and  proflti.— An  In- 
fringement, entitling  a  copyright  pro- 
prietor under  this  section  to  the  mini- 
mum damages,  are  those  acts,  whether 
one  or  many,  constitnting  a  connected 
and  fairly  unitary  Invaaion  ot  the  pro- 
prietor's rights,  and  the  proprietor  of 
numerous  style  sketches  can,  where  a 
newspaper  infringed  ita  rights  by 
wrongful  publication,  recover  but  a 
single  award  of  the  statutory  damages; 
the  minimum  amount  bdng  $250,  where 
actual  damages  are  not  aougbL  -  L.  A. 
Westermann  Co.  v.  Dispatch  Printing 
Co..  233  P.  609,  147  C.  C.  A.  417. 

Under  this  section,  $250  bald  the 
minimum  award,  when  aubstential  pe- 
cuniary injury  has  been  caused,  and 
court  may  estimate  the  damages  within 
the  statutory  limits,  without  being 
bound  by  legal  proof.  S.  E.  Hendricka 
Co.  V,  Thomas  Pub.  Co.,  242  F.  37,  154 
C.  C.  A.  629. 

Award  of  J2.60O  aa  damages  for  in- 
Iringement  held  not  erroneoua,  where 
2,800  copies  ot  the  infringing  work  bad 
been  sold.    Id. 

Under  this  section,  while  the  discre- 
tion of  the  court  may  be  uaed  to  award 
damagea  where  no  proof  of  actual  dam- 
age ia  offered,  yet  the  award  should 
have  relation  to  auch  inferences  as  are 
reasonably  deducible  from  the  whole 
case  ot  infringement,  and  damages  can- 
not be  awarded  on  the  idea  ot  pun- 
ishment, and  court  may  award  more 
than  $5,000  damages,  where  there  has 
been  an  infringement  after  notice,  pro- 
vided the  evidence  warrants  a  finding 
that  coni])lainant  was  damnified  in  ez- 
cesB  of  $5,000.  Turner  &  Dahnken  v. 
Crowley  <C,  C.  A.)  202  F.  740. 

Where  a  copyrighted  song  is  infring- 
ed, and  defendant  is  reijuired  to  ac- 
count, the  accounting  will  follow  the 
ordinary  rules  governing  equity,  and. 
as  against  the  publisher  of  a  song,  held, 
that  the  owners  of  a  copyright  which 
waa  infringed  could  not  recover  profits 
made  after  they  discovered  infringe- 
ment, but  made  do  objection,  although 
they  might  recover  all  profits  reaped 
by  actual  pirate.  Haan  v.  Leo  Feiat, 
Inc.    (D.  C.)    234  P.  105. 

Under  this  section,  owner  of  copy- 
righted map  may,  where  it  is  reproduc- 
ed in  newspaper  without  permission,  re- 
cover at  least  sum  of  $250  damages 
without  proof  of  actual  injury,  and 
such  damages  cnnnot  be  treated  as 
penalty;  but  where  newspaper  puMisb- 
ed  copyrighted  map  in  two  editions, 
but  acted  in  good  faith,  and  ceased 
promptly  when  its  attention  was  called 
to  matter,  held,  that  only  one  award  of 
mininium  damages  should  be  allowed. 
Sauer  v.  Detroit  Times  Co.  (D.  C.) 
247  F.  6S7. 

Damages  recoverable  for  infringe- 
ment of  a  copyright  for  a  musical  com- 
position are  governed  by  this  section. 
The  provision  of  subdivision  4,  fixing 
the  damages  In  auch  case  at  "$10  for 
(2037) 
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ever;   iufriugiiig   performnDce,"   Is   in-  damosee  are  proTen.    WateriOii,  Berlii 

tendeil  to  apply,  within  tbe  above  lim-  ic  Snyder  Co,  t,  Tollefson  (D.  C.)  251 

its,  wbere  a  large  number  o(  infringing  F.  859. 
performances  ate  abown  and  no  actual  58.  Costs^^ee  |  9661,  post 

§  9548.  (Act  March  4,  1909,  c  320,  §  27.)     Joinder  in  one  actior 
of  proceedings  for  different  remedies. 
Appeal^-Uoder   tble   section,    a   pro-       peal  as  an  equity  suit     L.  A.  Wester 
ceeding  to  enjoin  intricgemeDts  aod  re-       mann  Co.  v.  Diapatch  Priming  Co.,  23! 
cover    damnges    for    the     several    in-       F.  609,  147  C.  C.  A.  417. 
fringementa   sbould   be  treated   oa   ap- 

§  9552.  (Act  March  4,  1909,  c.  320,  §  31.)  Importing  piratica 
copies  of  copyrighted  books.;  exceptions. 

Invalidating     copyright.— Tinder     this  eign    country    will    not    invalidate    tb< 

section  and   Comp.   St.  1B16,   SI  9536,  copyright.     Meccano,  Limited,  v.  Wag 

&5!>3,  copyright  proprietor'!  disposal  in  ner  (D.  C.)  234  F.  912,  reopening  au 

United  States  of  copies  of  copyrighted  thorized  in   District   Court   Wagner   t 

work  which   it   had   printed   in   a   for<  Meccano,  235  F.  890,  149  G.  C.  A.  20! 

§  9553.  (Act  March  4,  1909,  c.  320,  §  32.)  Forfeiture  and  destruc 
tion  of  articles  prohibited  importation. 
Invalidating  Mpyright^Under  this  eign  country  will  not  invalidate  th 
section  and  Comp.  St.  1916,  H  9536,  copyright.  Meccano.  Limited,  t.  Wag 
9552,  copyright  proprietor's  dispoaal  in  ner  (D.  C.)  234  F.  912,  reopening  au 
United  States  of  copies  of  copyrighted  thoriied  in  Uintrlct  Court  Wagner  y 
worli   which   it   had   printed   in    a  lor-      Meccano,  236  F.  890,  149  C.  C.  A.  20S 

§  9555.  (Act  March  4,  1909,  c.  320,  §  34.)  Jurisdiction  of  actions 
etc.,  under  copyright  laws. 

Jurisdiction  «t  state  courts,  see  notes  under  Const,  art  3,  |  1,  poot. 
Jfotes  of  Deolalcnu 

Prior  action  in  atate  oourti^- Where  appearing,  maintain  suit  in  federa 
decree  of  state  court  revested  com-  court  for  infringement  of  copyrighl 
plainant  with  literary  property  In  because  dissatisfipd  with  damage 
copyHgbted  work  and  assessed  dam-  awarded  by  state  court.  De  Bekker  i 
ages  for  infringement,  complainant  Frederick  A.  Stokes  Co.  <D.  C.)  24; 
could   not,   no   inrringement  thereafter       F.  838. 

§  9561.  (Act  March  4,  1909,  c.  320,  §  40.)  Costi  in  actions,  etc. 
under  act ;  attorney's  fees. 

right,  held,  that  attorney's  fees  wonl 

_    _    _  not   be   granted.     Haas   t.   Leo    Ifelai 

412.  Inc.  (D.  0.)  234  F.  105. 

In  suit  tor  infringement  of  copyright  Where  there  was  preliminary  injnnc 

of   commercial   directory,   allowance   of  tion,  motion  touching  interrogatories  i. 

$2,500  as  attorney's  fees  held   not  an  suit  for  infringement  ot  copyright,  ara 

abuse  of  discretion.      S.   E.   Hendricks  trial  of  one  day  in  District  Court,  at 

Co.  v.  Thomas  I^jb.  Co.,  242  F.  37,  154  tomcy  for  plaintiff,  who  was  success 

C.  C.  A  C29  fnl     and    recovered    damages    (or    in 

In   an   infringement    suit,    where    it  fringement,   sbouid   be   allowed    fee    o 
appeared  that  defendants  hod  infringed  5300.     Stodart  v.  Mntual   Film  Corpo 
a    copyright,    an    award    of   attorney's  ration  (11.   C.)  249  F.  507,   decree   at 
fees     in     favor     of    complainant    held  firmed  249  F.  513,  161  C.  C.  A.  439. 
proper.     Turner  &  Dahnken  v.  Crow- 
ley (C.  C.  A.)  252  F.  749.  CItwl     wHhaut    dallnlta    ayplieatloii 

In  a  suit  for  an  injunction  and  an  ac-  Williamson  v.  Colline,  243  F.  S35,  !& 

counting  by  one  who  infringed  a  copy-  0.  C.  A.  347. 

§  9562.  (Act  March  4,  1909,  c.  320,  §  41.)  Copyright  distinct  fron 
property  in  object;  sale  of  object,  assignment  of  copyright 
etc. 

News  as  llteruy  property.— News, b1-  tion.     Associated  Press  v.  Inl.ern:ition 

though  not  literary  property,  where  it  al  News   Service,  245  F.   244,   157   C 

has   a   commercial   value,   is   property,  C.    A.    436,    modifying    order    (D.    C. 

and   as   such   entitled   to   legal  protec-  240    F.    9S3.      Oertiornri   granted    lu 
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ternational  News  Service  ▼.  Associat- 
ed Press,  38  S.  Ct.  10,  245  U.  S.  U44,  62 
L.  Ed.  528.  ^ 

Rights  pusino  by  mI«  •/  eopyright. 

—Where  the  publislier  of  a  piay,  after 
copyrigbtiDg  it,  assigned  the  copyright 
thereof,  with  other  copyrights,  to  the 
author  by  an  assignment  which  pro- 
vided that  it  should  not  affect  the  right 
of  the  publisher  to  publish  such  works, 
and  that  it  should  continue  to  have  the 
sole  and  exclusive  right  to  publish  them 
a^  though  the  assignment  had  not  been 
made,  it  conveyed  to  the  author  only 


the  statutory  play  right,  and  reserved 
the  copyright,  since,  while  the  statute, 
in  defining  copyright,  uses  other  words 
than  "publish,"  they  were  all  covered 
by  the  word  "publish,"  as  used  in  the 
assignment.  Fitch  v.  Young  (D.  C.) 
230  F.  743. 

Effect  of  secession  of  hm^— Although 
a  play  has  not  been  produced  for  period 
of  one  year  it  is  sufficiently  valuable 
to  be  subject  of  Ioas  from  competition. 
Dickey    v.    Mutual    Film    Corporation 

(Sup.)  leo  N.  Y.  8.  eo9. 


§  9563.  (Act  lilarch  4,  1909,  c. 
copyrights. 

Asslgnmeflts— Constrootion    and  op- 

eratiOBw— Where  defendants  copyrighted 
a  song  sold  to  them  on  royalty  basis, 
and  with  consent  of  composer  prepared 
and  copyrighted  orchestral  score,  com- 
poser is  not,  defendants  having  assign- 
ed to  him  copyright  of  song  in  settle- 
ment of  controversy  between  them,  en- 
titled to  any  rights  in  orchestral  score, 
which  were  not  assigned.  Edmonds  v. 
Stern,  248  F.  897,  161  C.  C.  A.  15. 

Where  publisher  of  copyrighted  play 
assigned  the  copyright  to  the  author, 
reserving  the  right  to  publish  the  work, 
held,  that  ft  conveyed  only  the  play- 
right,  and  reserved  the  copyright. 
Fitch  V.  Young  (D.  C.)  230  F.  743. 

Lloenses^^Oral  evidence  of  a  written 
license  to  use  copyrighted  matter  may 
be  disregarded,  where  the  licensor  was 
not  the  owner  of  the  copyright  at  the 
time  the  license  was  claimed  to  have 
been  given.  Historical  Pub.  Co.  v. 
Jones  Bros.  Pub.  Co.,  231  F.  638,  145 
G.  C.  A.  524,  motion  for  reargument 
dismissed  231  F.  784,  145  C.  C.  A. 
655. 

A  license  for  the  use  of  a  copyright- 
ed musical  composition  for  mechanical 
reproduction  held  to  license  the  use  of 
the  music  only,  not  of  the  words. 
Standard  Music  Roll  Co.  v.  F.  A.  Mills, 
Inc.,  241  F.  360,  154  C.  C.  A.  240,  241 
P.  363,  154  C.  C.  A.  243,  affirming  de- 
cree F.  A.  Mills  V.  Standard  Music 
Roll  Co.  (D.  C.)  223  F.  849. 

Contract  granting  the  exclusive  right 
to  produce  a  copyrighted  play  on  the 
stage  construed,  and  held  not  to  con- 
vey the  motion  picture  rights,  but  to 
preclude  the  licensor  from  granting 
such  rights  to  another  without  the  con- 
sent of  the  licensee.  Harper  Bros.  v. 
Klaw  (D.  C.)  232  F.  609. 

That  owner  of  copyright  allowed 
firm  of  which  he  was  member  to  dis- 
pose of  copyrighted  publication  does 
not,  copyright  not  having  been  assigned 
to  firm,  authorize  one  of  partners  to 
license  another  to  reproduce  copyright- 
ed publication.  Sauer  v.  Detroit  Times 
Co.  (D.  C.)  247  F.  687. 

Where  plaintiff  has  undertaken  to  for- 
feit contract  for  license  to  make  photo- 


320,  §  42.)     Assignments,  etc.,  of 

plays  from  its  books  for  failure  to  pro- 
duce photoplays  within  time  agreed,  eq- 
uity has  jurisdiction  to  declare  agree- 
ment terminated.  Bobbs-Merrill  Co. 
V.  Universal  FQm  Mfg.  Co.  (Sup.) 
160  N.  Y.  S.  37. 

Exclusive  license  to  produce  play  car- 
ried with  it  right  of  production  in  mov- 
ing pictures.  lipzin  v.  Gordin  (Sup.) 
166  N.  Y.  S.  792. 

In  an  action  by  plaintiff,  who  had 
given  defendant  license  to  present  in 
moving  pictures  "La  Tosca,"  to  re- 
cover contract  price,  complaint  was 
sufficient  although  title  in  plaintiff's 
predecessor  was  not  alleged;  but  de- 
fendant could,  not  having  operated  un- 
der license  and  never  presented  picture 
in  defiance  of  plaintiff's  right,  impeach 
plaintiff's  title.  Hart  v.  Fox  (Sup.) 
166  N.  Y.  S.  793. 

Exclusive  right  to  perform  play  in 
dialogue  carried  with  it  right  to  produce 
upon  screen,  and  where  defendant  se- 
cured license  from  plaintiff  to  present 
in  moving  pictures  "La  Tosca,"  and  ex- 
hibited pictures  called  "The  Song  of 
Hate"  based  upon  "La  Tosca,"  plaintiff 
could  recover  for  privilege,  although 
manuscript  was  not  used.     Id. 

Under  a  contract  licensing  defendant 
to  produce  a  play,  declaring  that  plain- 
tiff should  not  be  liable  for  losses,  held, 
that  defendant  could  not,  from  plain- 
tilTs  share  of  profits  of  second  sea- 
son, take  proportionate  share  of  losses 
resulting  from  the  first  season's  pro- 
duction. West  End  Theater  Syndicate 
V.  Shubert  (Sup.)  167  N.  Y.  S.  250,  180 
App.  Div.  319. 

Contracts    relating    to    copyrights.— 

Mere  possession  of  manuscript  of  play 
by  play  broker  is  not  of  itself  sufficient 
to  give  broker  authority  to  contract 
for  sale  of  copyright,  and  where  play 
broker  was  required  to  submit  to  au- 
thor any  offers  for  motion  picture 
rights,  broker  had  no  authority  to  sell 
copyright,  for  authority  to  sell  implies 
right  under  some  conditions  to  close 
bargain  unconditionally.  Stodart  v. 
Mutual  Film  Corporation  (D.  C.)  249 
F.  507,  decree  affirmed  249  F.  513,  161 
C.  C.  A.  439. 
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Contracts  for  sale  or  use  of  copy- 
righted worker— A  contract,  executed 
after  motion  picture  presentations  had 
become  well  known^  which  granted  the 
exdusive  right  to  dramatize  for  presen- 
tation on  the  stage,  has  no  implied  cove- 
nant against  granting  rights  for  dram- 
atization for  motion  pictures;  does  not 
convey  the  right  to  dramatize  for  mo- 
tion picture  performance,  and  a  subse- 
quent clause  for  the  reversion  ot  rights, 
granted  to  the  producer,  to  the  novelist 
and  dramatist,  held  not  to  enlarge  the 
rights  of  the  dramatist.  Klein  v.  Beach, 
239  F.  108,  151  C.  C.  A.  282,  aflSrming 
decree  (D.  O.)  232  F.  240. 

Under  Copyright  Act,  the  copyright 
of  a  jnusical  composition  protects  both 
the  words  and  music,  and  entities  the 
owner  to  limit  the  use  of  the  copyright 
either  to  words  or  music,  or  to  allow 
both  to  be  used.  Standard  Music  Roll 
Co.  V.  F.  A.  Mills,  Inc.,  241  F.  300,  154 
C.  C.  A.  240,  241  F.  363,  154  C.  C.  A. 
243,  affirming  decree  F.  A.  Mills  v. 
Standard  Music  RoU  Co.  (D.  C.)  223  F. 
840. 

Contract  for  the  dramatizing  of  a 
copyrifirhted  book  and  the  production  of 
the  play  construed,  rights  of  the  par- 
ties thereunder  determined  and  held  not 
affected  by  the  subsequent  amendment  of 
Act  Aug.  24,  1912,  of  the  Copyright 
Law  permitting  the  separate  copyright- 
ing of  the  motion  picture  rights.  Klein 
V.  Beach  (D.  C.)  232  F.  240,  affirmed 
239  F.  108,  151  C.  C.  A.  282. 

The  purchaser  of  the  dramatic  rights 
in  a  copyrighted  publication  from  the 
publisher,  who  holds  the  record  title  to 
the  copyright,  is  not  bound  to  inquire 
as  to  the  latter's  contract  with  the  au- 
thor. Brady  v.  Reliance  Motion  Picture 
Corporation  (D.  C.)  232  F.  259. 

Though  defendant  had  ofbtained  per- 
mission from  complainant  to  reproduce 
in  its  newspaper  map  of  city  copyright- 
ed in  1915,  held,  that  it  was  not  au- 
thorized under  such  t>ermission  to  repro- 
duce map  with  additions  copyrighted  fol- 
lowing year.  Sauer  v.  Detroit  Times 
Co.  (D.  C.)  247  F.  687. 

Where  contract  between  author  of  a 
,book  and  publisher  provided  that  copy- 
right should  be  taken  in  name  of  author 
and  for  profit-sharing  arrangement,  pub- 
lisher and  author  were  joint  adven- 
turers and  publisher,  being  bound  to 
use  utmost  good  faith,  cannot  advertise 
a  competing  work  in  such  a  manner  as 
to  falsely  depreciate  the  value  of  the 
author's  book.  Foster  v.  Callaghan  & 
Co.  (D.  C.)  248  F.  944. 

Where  author,  after  delivering  to  play 
broker  manuscript  of  copyrighted  play, 
with  directions  to  submit  to  him  any 
offers  for  motion  picture  rights,  took  no 
action  for  two  months  after  learning  of 
notice  in  magazine  concerning  defend- 
ant's production  of  motion  picture  play 
with  similar  incidents,  etc.,  such  delay 
cannot  be  deemed  ratification  of  broker's 
unauthorized  disposal  of  play.  Stodart 
V.  Mutual  Film  Corporation  (D.  C.)  249 

(2030) 


F.  507,  decree  affirmed  249  F.  513,  161 
C.  C.  A.  439. 

Where  the  plaintiff,  who  possessed  a 
business  organization  adapted  to  the 
placing  of  such  designs  and  indorse- 
ments as  plaintiff  might  make  or  ap- 
prove, entered  into  agreement  for  ez<du- 
sive  right  to  handle  and  sell  all  such 
or  license  others  to  market  them,  and 
take  out  copyrights,  and  in  return  de- 
.fendant  was  to  have  one-half  of  "all 
profits  and  revenues"  to  be  accounted 
for  monthly,  an  agreement  that  plaintiff 
would  use  all  reasonable  efforts  to  mar- 
ket such  indorsements  anci  designs  was 
implied,  and  the  contract  is  not  void 
for  want  of  mutuality  and  consideration. 
Wood  V.  Lucy,  Lady  Duff -Gordon,  118 
N.  E.  214,  222  N.  Y.  88,  reversing  judg- 
ment 164  N.  Y.  S.  576,  177  App.  Div. 
6:^4.  Ecargument  denied  118  N.  E. 
1082. 

Where  a  contract  provided  for  sale  of 
right  to  produce  photoplays,  defendant 
agreeing  to  produce  them  within  nine 
months,  time  was  of  the  essence,  and 
failure  to  produce  within  that  time,  or 
make  additional  payment  for  an  exten- 
sion, was  a  breach  justifying  plaintiff 
in  declaring  contract  at  an  end.  Bobbs- 
Merrill  Go.  v.  Universal  Film  Mfg.  Co. 
(Sup.)  160  N.  Y.  S.  37. 

A  contract  to  write  a  vaudeville  sketch 
acknowledged  payment  of  a  sum  to  be 
deducted  from  royalties  to  be  paid  for 
70  weeks,  whereupon  the  sketch  was  to 
become  the  purchaser's  sole  property. 
Held  not  to  require  payment  of  the  roy- 
alties unless  the  sketch  was  produced. 
Kennedy  v.  Rolfe  (Sup.)  160  N.  Y.  S. 
93.  174  App.  Div.  10. 

Where  an  author  transferred  his 
rights  in  return  for  20  per  cent,  of  gross 
receipts  derived  from  their  use,  he  could 
recover  only  20  per  cent,  of  the  amount 
actually  received  by  the  transferee ;  and 
if  the  latter  let  the  work  to  a  booking 
agency,  he  need  account  only  for  the 
amount  received  from,  and  not  by,  the 
agency.  Arden  v.  Lubin  (Sup.)  160  N. 
Y.  S.  109,  173  App.  DDiv.  782. 

The  term  "played  in  stock"  is  a  term 
having  a  technical  meaning  in  the  trade, 
referring  to  a  play  produced  by  some 
company  other  than  the  owner  under 
a  license,  upon  the  customary  commis- 
sion of  10  per  cent,  of  the  gross  re- 
ceipts. Fitch  V.  Shubert  Theatrical  Co. 
(Sup.)  160  N.  Y.  S.  1066,  174  App.  Div. 
229. 

Where  contract  for  royalties  received 
by  theatrical  company  for  licensing 
plays  adapted  by  plaintiff  to  be  played 
in  stock  was  modified  upon  plaintiff's 
assumption  that  payments  to  author 
were  no  longer  deducted,  it  was  defend- 
ant's duty  to  disclose  such  fact,  or  to 
truthfully  represent  the  facts  actually 
stated.    Id. 

In  action  to  recover  from  theatrical 
company  for  royalties  received  by  it  for 
licensing  plays  adapted  by  plaintiff  to 
be  played  in  stock,  damages  would  be 
agreed  percentage,  of  proceeds  as  con- 
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tract  originally  read,  without  any  de-  censing  plays  to  be  played  in  stock  was 

duction  for  amount  mistakenly  assumed  made  under  a  mistake  of  fact,  a  court 

to  have  been  paid  by  defendant  to  th^  of  equity  would  give  plaintiff  some  legal 

mthor.    Id.  relief,   either   on   that    ground    or   on 

Where  contract  for  royalties  for  li-  ground  of  constructiye  fraud.    Id. 

§  9583.  (Act  March  4,  1909,  c  320,  §  62.)     Definition  of  terms  ''the 

date  of  publication"  and  ''author"  in  construction  of  act. 

Noeessity     of     poMioation^-Despite  of  the  play  in  office  of  librarian  of  Con- 

this  section,  copyright  of  motion  picture  gress,  tlnit  deposit  being  sufficient  to 

play  is  not  invalid  because  there  was  sustain  copyright.    Cardinal  Film  Cor- 

no  publication  before  deposit  of  copies  poration  t.  Beck  (D.  C.)  248  F.  868. 
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(Act  Jals  I,  1898,  e.  Ml,  and  its  amendments,  BhowinE  sections  nnder  wlifch  text 

or  annotations  appear  In  tUs  supplement) 
Chap.  Sec. 

1.  Definition*    9585 

Maaning  of  words  and  phrasss  (S  1) 96BS 

2.  Craation  of  courts  of  bankruptcy  and  tlisir  jurisdiction 9586 

Courts  of  bankruptcy;  jurisdiction  and  powers  (E  2,  as  amd.  Act 
Fob.  S,  1903,  i  1,  and  Act  Juno  25,  1910,  H   1,  2) %86 

3.  Bankrupt    9687 

Acts  of  bankruptcy  (I  3,  as  ami.  Act  Fab.  6,  1903,  |  2) 9587 

Who   may  bacome  bankrupta   (1  4  as  amd.  Act   Fab.  6,  1903,  i  3, 

and  Act  Juna  25,  1910,  JS  3,  4) 9588 

Partnars   (3  5) 9589 

Exemptions  of  bankrupts   (1   G) 9590 

Duties  of  bankrupts  (W) 9591 

Death  or   insanity  of   bankrupts   (E   S> 9592 

Protection  and  detention  of  bankrupts  (j  9) 9593 

Suits  by  and  against  bankrupts  (S  11} 9595 

Compositiona,  when  confirmed   (i   12,  ae  amd.  Act  June  25,  1910, 

I    6) 9598 

Compositions,  when  set  aside  (I  13) 9597 

Dischargat,  when  granted  (%  14,  a*  amd.  Act  Feb.  5,  1903,  |  4,  and 

Act  June  25,  1910,   S  6) 9598 

Discharaes,   when    revoked    ($    15)J 9599 

Co-dsbtors  of  bankrupts  (S  16) 9600 

Debts  not  affected  by  a  discharge  (S  17,  as  amd.  Aot  Feb.  5,  1903, 

{  5  and  Act   March  2,, 1917,  c  153) 9601 

4h     Court*   and    procedure    therein 9602 

Process,  pleadings,  and  adjudications  (g   IB,  a*  amd.  Act   Feb.  S, 

1903,   I   6) 9602 

Jury  trials  (S   19) 9603 

Evidence  (|  21,  as  amd.  Act  Feb.  6,  1903,  g  7) 9605 

Referenoe  of  cases  after  adjudication  ($  22) 9606 

Jurisdiction  of  United  States  and  State  courU'(S  23,  as  amd.  Act 

Feb.  5,  1903,  |  B,  and  Act  June  25,  1910,  |  7) 9607 

Jurisdiction  of  sppellate  courts  (g  24) 9608 

Appeals  and  writ*  of  error  (S  25) 9609 

Arbitration    (S    26) 9610 

CompromiBae    (i    27) 9611 

Offenses    (5    29) 9613 

.      Rules,  forms,  and  order*  (S  30) 9614 

Computation  of  time  <5  31) 9615 

Transfer  of  cases  (S  32) 9616 

5.  Offlcere,  their  duties  and  compensation 9622 

Jurisdiction    of    referees    {§    38) 9622 

Duties  of  referees   (E  39) 9623 

Compensation  of  referees  (§  40,  as  amd.  Act  Feb.  6,  1903,  i  9) 9624 

Contempts  before  referees  {S  41) 9625 

Records  of  refereee  (g  42) 9526 

Appointment  of  trustees  (I  44) 9628 
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CHAPTER  ONE— DEFINITIONS 


§  9585.  (Act  July   1,  1898,  c.   541 
phrases. 

1.  Constitutionality  of  national  bank- 

riptcy  law d— Bankruptcy  Act,  |  70a,  as 
to  property  passing  to  trustee,  does  not 
attempt  to  make  property  out  of  things 
which  are  not  such,  assuming  that  Con- 
gress would  have  no  power  to  declare 
what  shall  constitute  property.  Board 
of  Trade  of  City  of  Chicago  v.  Weston, 
243  P.  332,  156  C.  C.  A.  112. 

Congress,  in  the  exercise  of  its  con- 
stitutional power  to  establish  systems 
of  bankruptcy,  may,  and  in  fact  always 
does,  impair  the  obligation  of  contracts. 
In  re  Franklin  Brewing  Co.,  249  F. 
333,  161  C.  C.  A.  341. 

2.  Policy  and   purpose  of  aot^— The 

purpose  of  the  Bankruptcy  Act  is  to 
establish  a  uniform  system  of  bankrupt- 
cy throughout  the  United  States,  and 
place  the   bankrupts   property,'  -wher- 
eyer  situate,  under  the  control  of  the 
court,  for  the  purpose  of  determining 
the  status    of    the    bankrupt    and    the 
Bettlement  and  distribution  of  such  es- 
tate. West  V.  Empire  Life  Ins.  Co.  (D. 
C.)  242  F.  605. 

3.  Interpretation  and  construction 
•t  Bankruptcy  Aotd— The  Bankruptcy 
Art  should  receive  a  construction  which 
^U  effectuate  its  purpose,  and  not  per- 
mit debtors  to  retain  their  property 
^  from  the  claims  of  creditors.  In 
re  Evans  (D.  C.)  235  F.  956. 

"A  person  against  whom  a  petition 
has  been  filed."  Under  this  clause  it 
was  held  that  where  an  involuntary  pe- 
tition against  a  corporation  was  filed 
in  the  Delaware  court,  and  thereafter 
on  voluntary  petition  the  corporation 
vas  adjudicated  a  bankrupt  in  the 
Southern  district  of  New  York,  the  ad- 
judication in  the  New  York  District 
Court,  having  been  first  made,  will  not 
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be  vacated.  In  re  Vanoscope  Co.,  233 
F.  53,.  147  C.  C.  A.  123.  It  was  ahso 
held  that  a  member  of  partnership  was 
not  precluded  from  obtaining  discharge 
from  individual  liability  on  notes  listed 
as  firm  debts,  because  of  failure  of  part- 
nership, which  previously  had  been  ad- 
judicated bankrupt,  to  apply  -  for  dis- 
charge. Horner  v.  Hamner,  249  F,  134, 
161  C.  C.  A.  186,  L.  R.  A.  1918E,  466. 
And  see  In  re  Southern  Arizona  Smelt- 
ing Co.,  231  F.  87,  145  C.  O.  A.  275. 

"Bankrupt."  See  In  re  Southern 
Arizona  Smelting  Co.,  231  F.  87,  145 
C.  C.  A.  275. 

**Court.**  Referee  exercising  jurisdic- 
tion, see  In  re  Weidhom,  253  F.  28, 
165  O.  C.  A.  48. 

"Creditor."  Under  Bankruptcy  Act, 
H  1(9),  44,  56,  practice  of  requiring 
power  of  attorney,  though  attorney  ap- 
pearing for  creditor  and  desiring  to 
vote  for  trustee  is  duly  admitted  attor- 
ney at  law,  held  valid  and  binding.  In 
re  Capitol  Trading  Co.  (D.  C.)  229  F. 
806.  If,  under  Bankruptcy  Act,  §  1, 
subd.  9,  and  General  Order  No.  4  (Comp. 
St.  1916,  p.  113S3),  attorney  in  fact  may 
prepare  proof  of  claim  and  present  it  for 
allowance,  held,  that  he  may  not  do  so 
for  more  than  one  creditor.  In  re  H. 
E.  Ploof  Machinery  Co.  (D.  C.)  243  F. 
421.  One  having  provable  claim  is  cred- 
itor and  party  in  interest,  entitled  to 
oppose  discharge  of  bankrupt,  even 
though  he  has  not  proven  his  claim.  In 
re  Armstrong  (D.  C.)  248  F.  292.  And 
one  holding  note  of  bankrupt  as  agent 
or  trustee  of  another  is  competent  to 
join  in  involuntary  petition  in  bankrupt- 
cy. In  re  Veler,  249  F.  633,  161  C.  C 
A.  543. 

"Corporations."  I>odge  of  Odd  Fel- 
lows held  entitled  to  file  voluntary  pe- 
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tition.    In  re  Cartbage  Lodge,  No.  365, 
r.  O.  O.  F.  (D.  C.)  230  F.  6M. 

"Debt."  Under  Bankrupts;  Act,  J| 
1(11),  4b,  17a,  63d,  64,  personal  prop- 
er^ taxes  held  debts,  to  be  included  In 
dcterminmg  wbethet  alleged  bankrupt'* 
debts  amount  to  51,000.  Kaw  Boiler' 
Works  v.  Schnll,  230  F.  587,  144  a 
C.  A.  641.  And  see  Pitcairn  v,  Scully, 
07  A.  120,  252  Pa.  82. 

■'Diseharge." ,  Under  Bankruptcy 
Act,  a  1,  63a,  subd.  4,  and  section  e3b, 
■  claim  for  conTersion  of  stock  and 
bonds  is  provable  in  bankraptcr.  l^t- 
caim  V.  Scully,  97  A.  120.  252  Pa.  82. 

"Judge."  Under  Bankruptcy  Act,  { 
1  (16),  aod  section  ISd,  and  General  Or- 
der No,  36  (Cump.  St.  1916,  p.  11392), 
denial  of  adjudication  held  not  review- 
able, where  testimon;  was  not  in  the 
transcript  In  re  Murphy,  229  F.  988, 
144  C.  C.  A.  270,  dismissing  appeal  (D, 
(J,)  228  F.  1018. 

"Persona."  Under  Bankruptcy  Act, 
I  1,  els.  6,  10  and  section  4a,  Const.  N, 
1'.  art.  S,  H  1-3,  and  Benevolent  Orders 
Law,  N.  Y.  ii  2,  3,  B,  lodge  of  Odd  Fel- 
lows held  entitled  to  tile  voluntary  peti- 
tion in  bankruptcy.  In  re  Cartbsge 
Lodge.  No.  365,  I.  O.  O.  F.  (D.  C.)  230 
F.  694.  Under  Bankruptcy  Act,  Jg  1 
(1,  4,  19),  3  (5),  a  creditor  of  a  corpora- 
tion which  was  adjudicated  a  voluntary 
bankrupt  cannot  attack  the  adjudication 
en  the  ground  that  the  corporation  was 
not  actually  insolvent  In  re  Southern 
Arizona  Smelting  Co,,  231  F.  87.  145 
C.  C.  A.  275.  And  see  In  re  Wellesley 
(D.  C.)  252  F.  854. 

"A  person  shall  be  deemed  insolvent," 
etc.  Under  Bankruptcy  Act,  |  1,  d. 
15,  the  fair  valuation  o(  the  assets  is 
tbe  lair  market  or  cosh  value  as  between 
one  who  wants  to  sell  and  one  who 
wanta  to  buy.  Grandison  v.  National 
Bank  of  Commerce  of  Rochester.  231 
F.  800,  145  C.  C.  A,  620,  affirming  de- 
cree (D.  C.)  220  F.  981.  Under  Bank- 
ruptcy Act,  i  60b.  insolvency  at  time  of 
transfer  which  mast  be  shown  to  avoid 
transfer  as  preference  is  not  merely  that 
debtor  was  unable  to  pay  all  hie  debts 
if  then  presented,  but  under  section  1, 
Hubd.  15.  that  his  property  at  fair  valu- 
ation was  then  insufflcient  to  pay  hla 
debts.  In  re  Walker  Starter  Co..  235 
F.  285.  148  C.  C.  A,  G45.  And  see  In 
re  Bridge  (D.  C.)  230  F.  184:  Clifford  v. 
Morrill  (D.  C.)  230  F.  190;  Greenwood 
Gum  Co.  V,  Zimmerman  (C.  C.  A.)  240 
F.  637.  Unlike  common  law,  one  la 
solvent  under  Bonkniptcy  Act  when 
fair  value  of  his  poascBsiona  eiceeda 
amount  of  debts,  though  be  may  not  be 
able  to  discharge  them  when  due  in 
lawful  money.  McGill  v.  Commercial 
Credit  Co.  (D.  C)  243  F.  637. 

"ConceaL"  Under  Bankruptcy  Act,  { 
1,  cl.  22,  concealment  of  property,  where 
it  was  physically  converted  and  con- 
cealed before  bankruptcy,  contemplates 
continued  concealment  tbereofter.  Glass 
V.  U.  S.,  231  F.  65,  145  C.  C.  A.  253. 
Though  Bankruptcy  Act,  {  la  (22),  pro- 
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vides  that  the  word  "conceal"  shall  h 
dude  "aecrete,  Udtitj,  and  mutJlate," 
is  sufficient,  in  an  intUctment  under  se 
tion  29b  (Comp.  St.  1916,  I  9613),  1 
allege  a  concealment  by  using  tbe  woi 
"conceal,"  without  stating  how  or  1 
what  manner  it  was  accomplished.  T 
S.  V.  Greenbaum  (D.  C.)  252  F.  250. 

"Secured  creditor."  Under  Bankrup 
cy  Act,  i  1,  subd.  23,  and  sectian  56 
holder  of  indorsed  note  secured  by  ct 
lateral  belonging  to  tbe  indorsera  he 
not  a  "secured  creditor,"  and  entitled 
vote  for  trustee.  In  re  Pan-America 
Match  Co.  (D.  C.)  242  F.  995.  Secur* 
creditor,  which  realized  upon  collyten 
held  eutitled  only  to  dividend  on  bnlanc 
though  it  had  no  notice  that  coUater 
was  bankrupt's  property.  In  re  Bai 
(D.  C.)  245  F.  808.  Where  grantee  ■ 
bankrupt  executed  supersedeBS  boi 
pending  appeal  from  judgment  again 
lotter,  beld,  that  judgment  credito 
though  secured  creditor,  within  Bank 
Act,  }  la  (23).  might  in  view  of  sectiot 
59b,  57e,  67g,  67h,  and  63a  (4),  waii 
his  claim  to  security,  so  as  to  brii 
himself  within  section  59b.  and  file  pi 
tition  In  bankruptcy.  Morrison  v.  Ri< 
roan,  249  F.  87,  161  C.  C.  A.  149. 
"secured  creditor"  ii  one  who  direct 
holds  as  security  for  his  debt  propen 
which  would  otherwise  swell  tbe  asse 
of  the  bankrupt  estate,  or  indirect 
holds  like  property  through  having  tl 
debt  obligation  of  another  person  wl 
himself  holds  such  property.  Id  i 
Sbatz  (D.  C)  251  F.  351.  Under  the  e: 
press  terms  of  Bankr.  Act,  §  57,  subd 
"e"  and  "h,"  and  section  1,  subd.  2 
section  5,  subd.  "f,"  and  other  prov 
sions,  a  claim  not  being  deemed  aecnri 
unless  it  constitutes  a  lien  upon  tl 
property  of  the  bankrupt  estate,  hel 
that  defendant  corporation,  did  not,  I 
proving  an  unsecured  clsim  against 
bsnkrupt  partnership  of  which  one  of  i 
stockholders  was  a  member  waive  i 
lien  on  the  stock  of  the  psrtQGr.  Bar 
of  Searcy  v.  Merchants'  Grocer  C 
(Ark.)  185  8.  W.  806.  Under  Bankrup 
cy  Law,  defining  secured  claim  as  clai 
secured  by  Hen  on  bankrupt's  prope 
ly,  claim  secured  by  surety  bond  or  ii 
dorser  is  not  secured  claim  within  lai 
and  creditor  is  entitled  to  prove  fu 
amount  of  claim  against  estate,  wheth< 
or  not  any  part  of  claim  has  been  pai 
by  surety.  United  States  Fidelity 
Guaranty  Co.  v.  Carnegie  Trust  C 
(sup.)  104  N.  T.  S.  92,  177  App.  Dl 
17a 

"States."  la  view  of  Bankrupb 
Act,  S  1,  cl.  24,  held  that,  under  seetic 
64b  (5),  one  entitled  to  priority  by  lav 
of  Porto  Rico  is  entitled  to  priority  ui 
der  the  act  In  re  Vidal,  233  F.  Tii 
147  C.  C.  A.  499. 

"Transfer."  Under  Bankruptcy  Ac 
ii  1  (25),  67e,  transsction  whereby  insc 
vent  confessed  jndgment  in  tuvot  i 
creditor,  which  took  all  insolvent's  pro] 
erty  under  eiecutlon,  held  a  "trnnsfei 
void  as  ti>  crediton.    Grant  t.  Natiom 
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Bank  of  Aubarn  (D.  C.)  232  F.  201. 
Under  Bankruptcy  Act,  {  1,  cL  25» 
se«tion  3,  d.  3,  and  sectiona  60a,  60b, 
67c  and  67f,  creditor,  recoYering  juds- 


ment  in  invitnm  and  collecting  bj  exe* 
cution  within  four  montha,  to  receive  a 
preference.  Golden  Hill  Diatilling  Oow 
T.  Logue^  248  F.  842,  156  O.  a  A.  122. 


CHAPTER  TWO— CREATION  OF  COURTS  OF 

BANKRUPTCY  AND  THEIR 

JURISDICTION 

§  9586.  (Act  July  1,  1898,  c  541,  §  2,  as  amended,  Act  Feb.  5,  1903, 
c.  487,  §  1,  and  Act  June  25,  1910,  c.  412,  §§  1,  2.)  Courts  pf 
bankruptcy ;  jurisdiction  and  powers. 


I.  JURISDICTION    OF   COURTS  OF 
BANKRUPTCY 

2.  General  prinolplea  of  Jurisdiction 
lo  bankruptcy^— See  Trice  y.  Goolidge 
Banking  Co.  (D.  C.)  242  F.  175. 

Court  bajs  authority  to  determime 
whether  it  has  jurisdiction  to  dispose 
of  particular  case.  In  re  Seger  Bros. 
Co.  (D.  C.)  243  F.  459. 

3.  Jurisdiction  of  bankruptcy  courts 
exdaslvo^— See  Roger  y.  J.  B.  Leyert 
Co.,  237  F.  737,  150  C.  C.  A.  491. 

As  to  property  in  its  custody,  bank- 
ruptcy court  held  to  haye  ezclusiye 
atithority  to  determine,  not  only  claims, 
of  creditors,  but  also  adverse  claims, 
whether  by  way  of  ownership  or  para- 
momit  liens,  and  such  jurisdiction  ex- 
tends to  constructiye  possession  and  in- 
dudes  property  held  for  the  bankrupt, 
such  as  a  fund  in  the  United  States 
treasury  in  which  bankrupt  had  an 
mterest,  and  to  that  end  may  prop- 
erly enjoin  suit  in  District  of  Columbia. 
Orinoco  Iron  Co.  y.  Metzel,  230  F.  40, 
144  C.  C.  A.  338. 

Where  bankrupt  procured  goods 
through  fraud,  and  before  adjudication 
in  a  replevin  suit  against  the  bankrupt 
the  bankruptcy  petition  was  filed,  held, 
that  the  question  of  title  to  the  goods 
passed  to  the  bankruptcy  court.  Peti- 
tion of  Friedlaender,  233  F.  250.  147 
C.  C.  A.  256,  affirming  decree  In  re 
Wellmade  Gas  ManUe  Co.  (D.  C.)  230 
F.  502. 

The  bankruptcy  law  is  paramount, 
and  jurisdiction  of  federal  courts  in 
bankruptcy  is  ex'clusiye,  supplanting 
all  proceedings  under  state  insolvency 
laws.  In  re  MulUngs  Clothing  Co.,  238 
P.  58,  151  C.  C.  A.  134;  reversing  de- 
cree (D.  C.)  230  F.  681. 

After  the  filing  of  the  petition,  prop- 
erty of  an  alleged  bankrupt  may  not  be 
seized  or  attached  without  the  consent 
of  the  bankruptcy  court,  though  actual 
possession  has  not  been  taken  by  its 
officers.  In  re  Wellmade  Gas  Mantle 
Co.  (D.  C.)  230  F.  502,  decree  af- 
firmed Petition  of  Friedlaender,  233  F. 
250,  147  C.  C.  A.  256. 

The  jurisdiction  of  a  court  of  bank- 
niptcy  over  the  property  of  a  bank- 
rupt's estate  la  exclusive  from  the  time 


of  the  filing  of  the  petition,  and  it  can- 
not surrender  its  exclusive  control  over 
the  administration  of  such  property 
to  another  court,  even  to  a  court  of 
admiralty  in  respect  to  a  vessel.  The 
Casco  (D.  C.)  230  F.  929. 

Where  the  trustee  of  a  bankrupt  cor- 
poration had  in  his  possession  a  fund 
daimed  by  corporate  creditors,  ^nd  also 
by  creditors  of  an  insolvent  firm,  the 
bankruptcy  court  has  exclusive  juris- 
diction to  decide  conflicting  claims.  In 
re  Cobb*8  Consol.  Cos.  (D.  C.)  238  F. 
458. 

Upon  bringing  of  bankruptcy  proceed- 
ings against  corporation  in  District 
Court,  that  court  acquires  exclusive  , 
jurisdiction  of  subject-matter  of  adjudi- 
cation of  bankrupt  as  such,  and  settle- 
ment and  distribution  of  its  estate,  in- 
cluding determination  of  question  as  to 
whether  or  not  its  principal  place  of 
business  is  in  the  district  of  the  court 
Roszell  Bros.  v.  Continental  Coal  Corp. 
(D.  C.)  235  F.  343,  petition  to  revise 
denied  In  re  Continental  Coal  Corp. 
(C.  C.  A.)  238  F.  113. 

The  bankruptcy  court's  jurisdiction  in 
administration  of  the  estates  of  bank- 
rupts is  essentially  exclusive,  and  the 
bankruptcy  court  should  not  remit  to 
the  state  court  the  right  to  administer, 
where  there  is  reasonable  ground  to  be- 
lieve there  will  be  a  surplus  for  unse- 
cured creditors,  or  where  division  be- 
tween lien  creditors  as  to  method  of 
administration  is  inevitable.  Grafton 
Gas  &  Electric  Light  Co.  (D.  C.)  253 
F.  668. 

Assignment  by  receiver  of  car  com- 
pany, being  impliedly  admitted  by  fail- 
ure to  traverse  in  accordance  with 
Burns'  Ann.  St.  Ind.  1914,  §  370,  there 
is  no  merit  in  contention  that  note  con- 
stituted part  of  assets  of  bankrupt  car 
company,  of  which  United  States  Dis- 
trict Court  had  exclusive  jurisdiction. 
Conant  v.  First  Nat.  Bank  (Ind.)  117 
N.  E.  607. 

Property  of  which  a  bankruptcy  court 
has  taken  possession  is  thereby  with- 
drawn from  the  jurisdiction  of  all  other 
courts.  Darrough  v.  First  Nat.  Bank 
of  Claremore  (Okl.)  156  F.  191. 

Creditors  of  a  bankrupt  must  proceed 
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In  the  baDkruptc;  proceeding,  the  Ted- 
eral  courts  being  invested  with  original 

Jurisdiction  in  bankruptcy  matters  ex- 
clusive of  the  state  courts;  and  that 
a  creditor  of  a  bankrupt  is  dlssatiH- 
£ed  with  the  manner*  in  which  the  trus- 
tee dischargpi  bis  duties  does  not  jus- 
tify Mm  in  standinB  aloof  from  the 
bankruptcy  proceedings  and  briDglng  an 
independent  suit  to  recover  his  debt. 
In  a  suit  b;  creditors  on  unpaid  stock 
subscriptions  where  bankruptcy  pro- 
ceedings were  pending  against  the  debt- 
or corporation,  it  was  error  for  the 
state  court  to  attempt  to  pass  on  af- 
firmative defenses  introduced  by  the 
bankrupt;  the  proper  procedure  being 
merely  to  dismisa  the  cause,  without 
determining  the  controversy.  De 
Muth  V.  Faw  CWasii.)  174  P.  18. 

4.  Waiver  of  objectloaa  to  Juriadio- 
tion^— A  chattel  mortgagee  of  a  bank- 
rupt corporation,  by  answering  to  the 
merits,  consents  to  the  jurisdictioQ  of 
a  federal  bankruptcy  court  other  than 
that  of  the  bankrupt's  residence  to  en- 
tertain a  petition  to  detennine  the  va- 
lidity of  the  mortgage  on  the  ground 
that  it  was  not  recorded  in  tlie  county 
where  the  bankrupt  resides.  Fairbanks 
Steam  Shovel  Co.  v.  Wills,  36  S.  Ct 
466,  240  U.  S.  642,  60  L.  Ed.  841.  af- 
firming decree  In  re  Federal  Contract- 
ing Co.,  212  F.  688,  129  C.  C.  A.  224, 

Where  a  creditor,  who  claimed  under 
its  chattel  mortgage  eiemptioas  to 
which  the  bankrupts  were  entitled  out 
of  the  firm  property,  consented  that 
the  bankruptcy  court  might  take  pos- 
session of  the  property  pendiig  deter- 
mination of  its  rigbts,  held  that,  the 
bankruptcy  court  having  properly  ac- 
quired jurisdiction  over  such  property, 
it  might  retain  the  same  in  order  to  de- 
termine the  richta  of  the  claimants.  In 
re  Drag  (D.  C.)  254  F.  4T4. 
.  Where  a  creditor  voluntarily  submit- 
ted its  claim  to  property  to  the  juris- 
diction of  the  bankruptcy  court,  and 
not  only  agreed  that  the  referee  might 
determine  its  right  to  the  proceeds 
of  the  sale  of  the  property,  but  vol- 
untarily appeared  and  participated  in 
the  hearing  before  the  referee,  held, 
that  it  could  not  thereafter  urge  that 
the  referee  was  without  jurisdiction. 
Id. 

Persons  assert mg  conflicting  claims 
to  property  in  poaaeaaion  of  a  court  of 
bankruptcy  held  to  have  invoked  the 
jurisdiction  of  that  court  to  determine 
their  respective  rights.  Nishet  v.  Fed- 
eral Title  &  Trust  Co.,  229  F.  644,  144 
C.  C.  A.  54,  cerUorari  denied  36  S.  Ct. 
553.  241  U.  S.  6C0.  00  L.  Ed.  1220. 

Under  |  2,  the  limitation  of  jurisdic- 
tion to  persons  residing  or  having  their 
business  in  the  district,  nffects  the 
subject-matter,  and  under  Judicial 
Code,  i  37  (Corap.  St.  1910,  {  1019),  ia 
not  waived  by  the  appearance  of  the 
bankrupt.  Finn  v.  Carolina  Portland 
Cement  Co.,  232  F.  815,  147  C.  C.  A.  9. 
(2036) 


Where  trustee  of  bankrapt,  who 
entitled  to  share  in  hia  mother's  est 
after  filing  petition  to  compel  bi 
rupt's  divorced  wife,  who  asserted 
on  bankrupt's  interest  in  such  est 
to  set  up  her  claim  in  court  of  bi 
ruptcy,  consented  to  the  sale  of  pro| 
ty  on  petition  of  administrator  &le< 
state  court,  such  consent  wss  cod 
sion  of  state  court's  jurisdictiOD 
determine  rights  of  several  defem 
claimants  to  fund,  and  warranted 
missal  of  petition.  Tripplehom 
Cambron  (0.  C.  A.)  250  F.  600. 

Where  a  trustee  in  bankruptcy 
untarily  submitted  himself  and 
rights  to  jurisdiction  of  a  state  e 
in  action  to  foreclose  a  chattel  m 
gage  upon  outstanding  accounts  of 
bankrupt,  he  is  in  no  position  to  I 
fully  avoid  the  enforcement  of  a  dt' 
to  account  for  moneys  received  by 
resulting  from  the  accounts,  wher 
ever  the  same  may  have  been  collei: 
Commercial  Trust  Co,  of  New  Ja 
V.  Drayton  (N.  J.)  IM  A.  241. 

5.  Tariitorial  limits  of  Inriadlelii 
Though  bankruptcy  court  may  not 
force  process  or  orders  outside 
territorial  jurisdiction,  held,  that 
jurisdiction  is  coextensive  with 
United  States.  Orinoco  Iron  Co 
Metiel,  230  F.  40,  144"  C.  C.  A-  33 

6.  JarisdiotioB  dependoot  on  r 
deacfl  or  domicile. — Under  this  seel 
held,  that  bankruptcy  courts  have 
tiadiction  if  there  is  property  wi 
their  jurisdictions,  though  bankrup 
his  creditors,  or  both,  are  aliens, 
deposit  in  bank  is  property  having 
situs  within  the  district  in  which  I 
ia  situated,  though  assignment 
been  made  by  bankrupt  within  i 
montha  for  the  benefit  of  creditors. 
re  Berthoud  (D.  C.)  231  F.  529. 

Under  clause  7  of  this  section, 
section  23b,  held,  that  trurtae  of  bi 
rupt  corporation  could  not  sue  n 
erous  nonresident  subscribera  to 
porate  stock  for  unpaid  subscript 
in  district  of  corporation's  reside 
etc.,  where  bankruptcy  occurred; 
poration  having  no  power  to  main 
such  suit.  Kelley  v.  Aarons  (D. 
23S  F.  906. 

\Vhere  member  of  CaUfornia  p 
nersbip  aold  Ills  interest  and  reni< 
to  Nebraska,  establishing  his  residi 
there  and  carrying  on  no  busineai 
California  for  more  than  tbree  mo: 
prior  to  initiation  of  proceedings,  1 
trict  Court  tor  California  ia.  notn 
standing  his  insolvency,  without  ju 
diction  under  aubdi vision  1  of  this 
tioD  to  adjudicate  him  bankrupt  at 
dividual.  In  re  Fackelman  (it.  G.) 
F.  505. 

7.  ^~-  Principal  place  of  bHJnet 
Bankrupt's  principal  place  of  busii 
for  purposes  of  jurisdiction  of  ] 
ceeding  held  in  district  where  it  i 
ricd  on  mining  operations,  though 
head  office  was  located  in  another 
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trict  Gontmental  Co«l  Ck>rporation  y. 
BoszeUe  BroB.,  242  F.  243,  155  G.  C. 
A.  83. 

A  trayelliig  salesman  has  no  place  of 
business  which  gives  jurisdiction  of 
his  petition  for  voluntary  bankruptcy 
to  a  District  Court  of  a  district  in 
which  he  did  not  reside.  In  re  Price 
(D.  C.)  231  F.  1001: 

Though  the  members  of  \&  firm  who 
were  adjudicated  bankrupts  resided  in 
another  district,  the  court  of  the  dis- 
trict wherein  their  principal  business 
was  carried  on  has  jurisdiction  to  ad- 
judicate them  bankrupts.  In  re  Gnrl- 
er  &  Co.  (D.  C.)  232  F.  1016. 

In  involuntary  bankruptcy,  evidence 
held  sufficient  to  show  that  bankrupts* 
principal  place  of  business  was  within 
the  district  where  they  were  adjudicat- 
ed bankrupts.     Id. 

Foreign  coal  mining  corporation's 
principal  place  of  business  was  in  dis- 
trict where  its  coal  mining  and  ship- 
ping operations  and  nearly  all  of  its 
coal  lands  were,  and  where  it  had 
conformed  to  the  state  foreign  cor- 
poration laws,  and  not  in  district  in 
another  state  where  it  had  its  head 
office.  Roszell  Bros.  v.  Continental 
Coal  Corporation  (D.  C.)  235  F.  343, 
petition  to  revise  denied  In  re  Con- 
tinental Coal  Corporation  (C.  C.  A.) 
238  F.  113. 

Under  subdivision  1  of  this  section, 
both  court  of  district  in  which  corpo- 
ration was  organized  and  that  of  dis- 
trict in  which  it  had  its  principal  place 
of  business  had  jurisdiction  to  adjudi- 
cate the  corporation  bankrupt.  In  re 
New  Era  Novelty  Co.  (D.  C.)  241  F. 
208. 

Where  a  corporation  did  all  of  its 
business  with  its  customers  from 
Worcester,  Mass.,  where  its  books  of 
account  were  kept,  held,  that  such  was 
its  "principal  place  of  business,"  un- 
der subdivision  1  of  this  section,  al- 
though the  treasurer  had  an  office  in 
New  York,  where  he  kept  the  record 
books  and  stockbook,  and  although  he 
notified  the  clerk  of  the  corporation  in 
Maine,  where  the  corporation  was  or- 
ganizeid,  and  the  internal  revenue  col- 
lector, that  the  corporation  had  re- 
moved to  New  York.  In  re  Worcester 
Footwear  Co.  (D.  C.)  251  F.  700. 

91/2.  Jurisdiction  where  bankrupt  is 
not  subject  to  adjudication^— Though 
the  company  against  which  was  filed 
an  involuntary  petition  in  bankruptcy 
was  not  subject  to  adjudication,  a 
court  of  bankruptcy  which  entertained 
the  petition  and  appointed  a  receiver 
had  jurisdiction  over  the  parties  and 
the  subject-matter.  In  re  Wilkes- 
Barre  Light  Co.  (D.  C.)  235  F.  807. 

lOa.  Bringing  in  and  substituting 
pariies^— See  In  re  Seger  Bros.  Co. 
(D.  C.)  243  F.  459. 

Notwithstanding  the  broad  powers  of 
the  bankruptcy  court,  under  section  2, 
Bubsec.  6,  held  that,  where  00  petition 


for  review  was  filed  within  the  time 
prescribed  by  General  Order  No.  27 
(Comp.  St  1916,  p.  11390),  regulating 
petitions  for  review  under  section  2, 
subsec.  10,  one  who  filed  no  such  pe- 
tition cannot  intervene,  on  another  dis- 
missing his  petition.  In  re  L.  &  R. 
Wister  &  Co.  (C.  C.  A.)  237  F.  793, 
affirming  order  In  re  Wister  (D.   C.) 

232  F.  898. 

Party  addressing  bankruptcy  court 
on  various  occasions  held  not  a  party 
to  the  proceeding  so  as  to  authorize 
that  court  to  enjoin  proceedings  in  oth- 
er courts.  In  re  Ohio  Copper  Mining 
Co.  (D.  C.)  241  F.  711. 

I  Ob.  Collection  and  distribution  of 
estate  and  determination  of  oontro- 
versieSd^Under  section  2,  cl.  7,  and 
sections  23b  and  47a(2),  as  amended  by 
Act  June  25,  1910,  c.  412,  a  trustee  held 
not  authorized  to  sue  on  unpaid  stock 
subscriptions  in  bankruptcy  court  on 
theory  that  the  suit  was  not  one  whidi 
the  corporation  could  have  brought. 
Kelley  v.  Gill,  38  S.  Ct.  38,  245  U.  S. 
lie,  62  L.  Ed.  185,  affirming  decree 
Same  v.  Arrons  (D.  C.)  238  F.  996. 

Suit  by  trustee  of  bankrupt  corpora- 
tion to  collect  stock  subscriptions  held 
not  within  jurisdiction  of  court  of  bank- 
ruptcy on  theory  that  it  was  to  deter- 
mine controversy  concerning  property 
in  trustee's  possession.    Id. 

That  an  alleged  debtor  of  a  bankrupt 
corporation  is  a  stockholder  or  even  an 
officer  does  not  enable  the  trustee  to  sue 
him  in  the  court  of  bankruptcy.    Id. 

If  there  are  conflicting  liens  or  claims 
upon  property  in  the  lawful  custody  of 
a  court  of  bankruptcy,  it  has  jurisdic- 
tion to  determine  the  same,  although  the 
trustee  has  no  interest  in  the  question. 
Nisbet  V.  Federal  Title  &  Trust  Co.,  229 
F.  644,  144  C.  C.  A.  54,  certiorari  denied 
36  S.  Ct.  553,  60  L.  Ed.  1229. 

A  court  of  bankruptcy  has  jurisdic- 
tion on  a  petition  claiming  a  fund  al- 
leged to  have  come  into  the  hands  of  a 
trustee.  Wuerpel  v.  Commercial  Ger- 
mania  Trust  &  Savings  Bank,  238  F. 
269,  151  C.  O.  A.  285. 

A  court  of  bankruptcy  has  jurisdic- 
tion to  determine  any  controversy  over 
the  distribution  of  property  which  has 
come  into  its  possession  as  part  of  the 
estate  of  a  bankrupt.  Dunlop  v.  Baker, 
239  F.  193,  152  C.  C.  A.  181. 

Under  an  agreement  entered  into  be- 
tween claimant  of  logs  and  receivers  of 
bankrupt,  held,  that  bankruptcy  court 
had  jurisdiction  to  determine  question  ' 
of  ownership  of  property.  In  re  Hol- 
lingsworth  &  Whitney  Co.,  242  F.  753, 
155  C.  C.  A.  341,  affirming  decree  In  re 
Schmick  Handle  &  Lumber  Co.  (D.  C.) 

233  F.  446. 

Court  of  bankruptcy  held  to  have  ju- 
risdiction of  a  plenary  suit  by  the  trus- 
tee of  a  corporation  to  recover  unearned 
dividends  illegally  paid  to  a  stockholder. 
Seegmiller  v.  Day,  249  F.  177,  161  C. 
C.  A.  213. 

A  controversy  as  to  the  existence  of 
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a  Hen  on  property  of  the  bankrupt  be- 
tween a  purchaser  and  one  who  asserted 
a  lien  by  reason  of 'installation  thereon 
of  a  fire  sprinkler  system  is  a  regular 
proceeding  in  bankruptcy,  under  sec- 
tion 2,  cl.  7,  and  judgment  rendered 
therein,  not  being  one  allowing  or  re- 
jecting a  debt  or  claim,  etc.,  within  sec- 
tion 25,  cL  3,  cannot  be  reviewed  by  ap- 
peal; petition  to  revise  being  appropri* 
ate.  Whitney  Central  Trust  &  Savings 
Bank  v.  United  States  Const.  Co,  (C. 
C.  A.)  250  F.  784. 

Under  §  2,  cl.  7,  and  section  70a,  cL 
5,  property  in  possession  of  and  bona 
file  claimed  by  bankrupt  held  not  re- 
pleviable  by  another  claimant  after  fil- 
ing of  petition.  In  re  Wellmade  Gas 
Mantle  Co.  (D.  C.)  230  P.  502,  decree 
affirmed  Petition  of  Friedlaender,  233 
F.  250,  147  C.  C.  A.  256. 

A  court  of  bankruptcy  can  entertain 
a  petition  in  the  bankruptcy  proceed- 
ings by  a  judgment  creditor  of  the  corpo- 
ration of  which  the  bankrupt  was  an 
officer  to  have  assets  of  the  corporation 
transferred  to  the  bankrupt  applied  to 
the  payment  of  the  judgment.  In  re 
Goldberg  &  Sagman   (D.  C.)  232  F.  194. 

Though  an  officer  of  a  bankrupt  com- 
pany did  not  submit  to  the  court's  ju- 
risdiction, nevertheless,  having  been  an 
officer,  the  bankruptcy  court  has  juris- 
diction to  order  him  to  deliver  such  of 
the  bankrupt's  property  as  he  wrong- 
fully retained.  In  re  Auto  Safety  Sig- 
nal Lamp  Co.  (D.  C.)  237  F.  290. 

The  bankruptcy  court  has  jurisdic- 
tion under  section  2  (7),  to  determine 
the  amount  to  which  the  wife  of  the 
bankrupt  is  entitled  under  her  agree- 
ment for  the  release  of  her  inchoate 
dower  interest.  In  re  Dialogue  (D.  C.) 
241  F.  290. 

Sections  2,  38,  47a(2),  empower  the 
referee  to  approve  a  compromise  be- 
tween the  trustee  and  the  bankrupt, 
whereby  the  trustee  accepted  a  less 
amount  than  the  bankrupt  was  ordered 
by  the  court  to  pay  as  the  amount  the 
court  found  the  bankrupt  was  conceal- 
ing, where  such  compromise  is  for  the 
best  interests  of  the  estate.  In  re  Gold- 
man (D.  C.)  241  F.  385. 

A  controversy  respecting  the  validity 
of  mortgages  by  the  bankrupt  on  prop- 
erty in  the  possession  of  i:rustee8  elected 
in  pending  bankruptcy  proceedings  is 
one  arising  in  a  bankruptcy  proceeding, 
of  which  the  bankruptcy  court  having 
possession  of  the  assets  has  jurisdiction, 
under  section  2,  subds.  7,  15.  Karasik 
V.  People's  Trust  Cb.  (iD.  C.)  241  F. 
939. 

Under  section  2,  subds.  6  and  7,  and 
section  23a,  petition  by  trustee  in  bank* 
ruptcy  for  determination  of  lessor's  ad- 
verse claim  to  lease  of  which  bankrupt 
had  possession  until  filing  of  petition, 
and  of  which  trustee  acquired  peaceful 
possession,  is  a  proceeding  in  bankrupt- 
cy instead  of  plenary  suit.  In  re  Seger 
Bros.  Co.  (D.  C.)  243  F.  459. 

Prior    proceedings    between     creditor 
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and  receiver  in  bankruptcy  held  not  to 
have  disposed  of  creditor's  objection  to 
jurisdiction  of  bankruptcy  court  to  de- 
termine right  to  book  accounts.  In  re 
GotUieb  &  Co.  (D.  C.)  245  F.  139. 

Under  sections  2(7),  23b,  summary 
proceeding  held  not  maintainable  against 
deputy  sheriff  and  attorneys  for  judg- 
ment creditors  for  proceeds  of  sale  un- 
der execution  after  filing  of  petition, 
where  such  proceeds  had  passed  out  of 
their  possession  before  the  adjudica- 
tion. In  re  Coz-Backley  Co.  (D.  C.) 
245  F.  367. 

Where  it  was  agreed  between  bank- 
rupt and  vendor,  who  took  back  pur- 
chase-money mortgage,  that  separate 
lots  should  be  released  from  lien  of  mort- 
gage on  fixed  payment,  and  trustee  in 
bankruptcy  desired  to  exercise  that 
right  as  to  lots  on  which  bankrupt  had 
erected  buildings,  court  of  bankruptcy 
has  jurisdiction  of  proceeding  to  re- 
quire vendor  to  release  sudi  lots  from 
lien  of  mortgage.  In  re  East  Strouds- 
burg  Supply  &  Construction  Co.  (D.  C.) 
248  F.  356. 

The  federal  District^Court  sitting  in 
bankruptcy  may,  after  reasonable  notice, 
summarily  determine  all  controversies 
between  the  trustee  and  adverse  claim- 
ants of  the  bankrupt's  property.  Dar- 
rough  v.  First  Nat  Bank  of  Claremore 
(Okl.)  156  P.  191. 

lOc.  Determination  of  claims  te  ex- 
emptions^—Under  section  2,  bankrupt- 
cy court  acquired  jurisdiction  to  pass 
upon  'bankrupt's  claim  of  exemption 
under  state  homestead  laws.  Drees  v. 
Armstrong  (Iowa)  161  N.  W-  40. 

lOd.  Enforoing  obedienoe  to  orders^- 
A  bankrupt  should  not  be  committed 
for  contempt  as  punishment  for  dis- 
obedience to  an  order  to  turn  proper- 
ty over  to  the  trustee,  even  if  sections 
2(13),  41,  authorized,  such  commit- 
ment, in  view  of  section  29.  In  re 
EUas  (D.  C.)  240  C^.  448. 

lOe.  Orders  neoessajry  to  isnforoe- 
ment  of  aot.— See  Karasik  v.  People's 
Trust  Co.  (D.  C.)  241  F.  939. 

Bankruptcy  court  cannot,  under  sec- 
tion 2,  subd.  15,  or  section  11,  deter- 
mine effect  discharge  will  have  upon  ac- 
tion pending  or  judgment  rendered  by 
another  court,  prior  to  bankruptcy,  but 
such  question  must  be  determined  by 
application  to  court  having  jurisdiction. 
In  re  Lockwood  (D.  C.)  240  F.  161. 

Under  section  2,  subd.  15,  where  a 
bankrupt,  having  applied  for  leave  to 
withdraw  his  petition  for  discharge 
and  allowed  the  period  fixed  to  expire 
without  again  applying  for  a  discharge 
filed  a  second  petition,  in  which  no  new 
liabilities  or  additional  assets  were 
scheduled,  a  court  of  bankruptcy  should 
dismiss  the  same,  without  waiting  for 
the  bankrupt  to  apply  for  a  discharge 
from  those  debts  scheduled  and  prova- 
ble in  the  original  proceedings.  In  re 
Schwartz   (D.  C.)  248  F.  84L 
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li.  SflMMary  Jiiritdiotion^-^e«  notes 
under  f  9607. 

Claimant,  who  asserted  right  to  funds 
in  hands  of  trustee  on  theory  tiiat  bank- 
rupts had  received  the  same  in  trust, 
held  to  have  burden  of  dearly  tracing 
such  money  into  some  specific  fund  or 
property  in  the  possession  of  the  trus- 
tee. In  re  A.  D.  Matthews'  Sons,  23S 
F.  785,  151  C.  C.  A.  635. 

An  order  directing  the  bankrupt  to 
pay  or  secure  to  the  trustee  the  cash 
surrender  value  of  insurance  policies 
providing  for  change  of  beneficiary  held 
not  a  summary  order  against  the  bene- 
ficiary named;  the  order  not  purport* 
dng  to  affect  her  rights.  Richter  v. 
Rockhold  (O.  C.  A.)  253  F.  941. 

In  a  summary  proceeding  by  a  trus- 
tee to  compel  a  corporation  which  it 
was  alleged,  to.  fraudulently  protect  the 
bankrupt,  withheld  declaration  of  divi- 
dends to  declare  such  dividends  so  that 
they  would  pass  to  the  trustee  it  is  im- 
proper to  direct  an  accounting,  but  an 
investigation  as  to  profits  applicable'  to 
dividends  should  be  ordered.  In  re 
Brantman,  244  F.  101, 156  C.  C.  A.  529. 

A  petition  to  have  assets  transferred 
by  a  judgment  debtor  to  the  bankrupt 
applied  to  the  payment  of  the  judgment, 
must  allege  that  an  execution  against 
the  debtor  was  returned  nulla  bona.  In 
re  Goldberg  &  Sagman  (D.  G.)  232  F. 
194. 

On  rule  to  show  cause  why  saloon  li- 
censes should  not  be  surrendered  to 
trustee  in  bankruptcy,  response  of  ad- 
verse claimant  held  sufficient.  In  re 
Vocke   (D.  C.)   242  F.  963. 

In  determining  whether  it  has  ju- 
risdiction to  entertain  petition  by  trus- 
tee in  bankruptcy  to  have  decided  con- 
flicting daims  to  ownership  of  lease  for- 
merly held  by  bankrupt  as  tenant,, 
court  of  bankruptcy  must  accept  alle- 
gations of  petition  as  true  in  so  far  as 
not  controverted  by  other  claimants, 
and  may  on  controverted  issues  hear 
evident^e.  In  re  Seger  Bros.  Co.  (D. 
C.)  243  F.  459. 

l|i/2«  Contempt  prooeedlngs.— Order 
on  application  to  punish  bankrupt  for 
contempt  held  to  be  reversed,  where 
»  court  made  no  suffident  examination  as 
to  bankrupt's  ability  to  comply,  but  de- 
nied application  on  an  erroneous 
ground.  In  re  Sobol,  242  F.  487, 155  C. 
C.  /L  263. 

12.  Equitable  Jnritdlction  and  pow- 
ere^-The  bankruptcy  court  is  a  court 
of  equity  and,  controlled  by  the  statute, 
may  do  equity  guided  by  the  well-defin- 
ed and  established  principle  of  equity 
jarisprudence.  International  Agr.  Corp. 
V.  Cary,  240  F.  101,  153  C.  C.  A.  137; 
Clark  V.  Johnson.  245  F.  442,  157  C.  C. 
A.  604;  Bridgeton  Nat  Bank  v.  Way 
(C.  C.  A.)  253  F.  731 ;  In  re  Syracuse 
Gardens  Co.  (D.  0.)  231  F.  284 ;  In  re 
Association  Dairy  Co.  (D.  C.)  251  F. 
749;  In  re  Boseboom  (D.  C.)  253  F. 
136. 


A  court  of  bankmptpy  is  an  equity 
court,  and  subject  to  new  equity  rule  29 
(Comp.  St.  1916,  p.  2508),  abolishing  de- 
murrers in  equity  suits.  (Per  Smith, 
Circuit  Judge.)  Pollack  v.  Meyer  Bros. 
Drug  Co.,  233  F.  861,  147  C.  C.  A.  535. 
Complaint  or  petition  by  trustee,  ad- 
dressed to  bankruptcy  court  in  exercise 
of  its  equity  powers,  praying  accounting 
for  damages  resulting  from  appointment 
of  receiver,  which  was  secured  through 
imposition  on  court,  is  not  beyond  equit- 
able jurisdiction  of  court  of  bankruptcy. 
In  re  Veler,  249  F.  633,  161  C.  C.  A. 
543. 

In  view  of  broad  powers  conferred  by 
this  section,  court  of  bankruptcy,  where 
agreement  between  majority  of  credi- 
tors of  bankrupt  and  trustee,  who  took 
possession  of  bankrupt's  property,  and 
made  advances,  gave  trustee  equitable 
lien  on  interest  of  such  creditors,  has 
jurisdiction  to  order  that  dividends  due 
and  payaUe  to  such  creditors  be  first 
applied  to  satisfaction  of  trustee's  claim 
before  any  payment  be  made  to  credi- 
tors. Searle  v.  Mechanics'  Loan  & 
Trust  Co.  (C.  C.  A.)  249  F.  942. 

Administration  and  distribution  of  es- 
tates in  bankruptcy  is  proceeding  in 
equity,  property  in  custody  of  court  be- 
ing held  in  trust  for  those  to  whom  it 
rightfully  belongs,  and  its  distribution 
should  be  conducted  on  equitable  prin- 
ciples.   Id. 

The  court  of  bankruptcy  in  the  exer- 
cise of  its  eqtiitable  powers  may  protect 
the  estate  of  a  bankrupt  in  its  custody 
from  a  fraudulent  and  excessive  assess- 
ment; but  where,  in  exercise  of  its 
equitable  powers,  it  has  found  that  as- 
sessment against  estate  of  bankrupt  was 
excessive,  it  cannot  nuike  an  assessment. 
Cross  V.  Georgia  Iron  &  Coal  Co.  (0.  C. 
A.)  250  F.  438r 

A  contract  for  conditional  sale  to  a 
bankrupt  can  only  be  reformed  upon  a 
bill  regularly  filed,  not  upon  application 
to  the  referee  or  a  court  in  the  bank- 
ruptcy proceeding.  In  re  Bondurant 
Hardware  Co.  (D.  C.)  231  F.  247. 

Bankruptcy  court  held  court  of  equi- 
ty, with  power  to  enjoin  parties  served 
in  personam  from  bringing  proceedings 
in  btber  courts  affecting  its  orders  in  its 
original  or  ancillary  jurisdiction.  In 
re  Ohio  Copper  Mining  Co.  (D.  C.)  241 
F.  711. 

A  suit  by  trustees,  appointed  in  a 
pending  bankruptcy  proceeding,  to  test 
validity  and  meanwhile  to  restrain  fore- 
closure, of  mortgages  on  property  in 
their  possession  is  one  in  equity  in  the 
bankruptcy  court,  rather  than  on  the 
equity  side  of  the  District  Court,  as  dis- 
tinguished from  bankruptcy,  though 
equity  pleadings  are  used,  and  there  is 
therefore  no  basis  for  the  objection  that 
the  District  Court,  sitting  in  equity,  is 
exercising  jurisdiction  over  a  cause  of 
action  over  which  the  District  Court  has 
no  jurisdiction  as  a  court  of  equity  apart 
from  bankruptcy.  Karasik  v.  People's 
Trust  Co.  (D.  0.)  241  F.  939. 
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Under  section  2,  aubd.  7,  and  aecdon 
23b,  as  amended  b;  Act  June  25,  1810, 
U  2.  7,  and  in  view  of  Act  March  3, 
iei5,  held  that,  in  autt  to  set  aside  con- 
signment agreement  and  recover  goods 
returned  to  conaignora  by  bankrupt,  ob- 
jection to  the  form  of  the  auit  could  not 
be  austained.  Taylor  v.  Fiam  (D.  G.) 
243  F.  733. 

Since  the  purpose  of  the  Bankruptcy 
Act  19  to  equitably  distribute  the  bank- 
rupt's property,  reorganization  plan, 
providing  for  sale  of  bankrupt's  proper- 
ty and  its  transfer  to  corporation  to  be 
formed,  and  for  delivery  to  creditors  of 
preferred  stock  of  new  corporation  to 
amount  of  their  claims,  is  invalid.  In 
re  Prudcnttal  Outfittiiig  Co.  of  Dela- 
ware (D.  C.)  250  F.  B04. 

Where,  pursuant  to  an  offer  of  com- 
position, tbe  trustee  executed  a  deed  to 
the  bankrupt's  property  to  carry  out  a 
aale,  contingent  on  confiroiation  of  the 
composition,  held  tbat,  tbe  matter  Ijav- 
ing  been  referred  to  a  special  referee 
after  an  Increosed  offer,  the  court,  on 
exceptions  to  such  referee's  report,  was 
without  jurisdiction  to  order  expunged 
from  the  records  the  trustee's  deed, 
which  had  been  recorded  wihout  author- 
ity. In  re  Kligerman  {D.  G.)  253  F. 
778. 

The  genera!  equity  jurisdiction  of  the 
United  States  District  Court  for  Alaska 
ia  not  to  be  confounded  with  tbe  equity 
jurisdiction  of  the  United  States  Dis- 
trict Court  foe  Alaska  in  bankruptcy. 
These  courts  have  one  and  tbe  same 
name,  but  they  are  created  by  separate 
and  distinct  acts  of  Congress  (and  said 
acts  were  passed  In  pursuance  of  consti- 
tutional powers  entirely  different  from 
each  other.)  Each  court  has  its  own  ju- 
risdiction and  its  own  method  of  proce- 
dure.    McKeuna  v.   Handle,   B  Alaska, 

Where  traosactionB  necessitated  mar- 
shaling of  assets,  held,  that  trustee  in 
bankruptcy  might  sue  in  equity  officers 
and  directors  of  a  corporation  to  recover 
preferential  payments  and  suma  receiv- 
ed by  them  as  result  of  conspiracy,  as 
remedy  at  law  is  inadequate.  Johnson 
V.  Harrison  (Mich.)  165  N.  W.  773. 

13.  Ancillary  larisilictlon.— See  Sher- 
man Nat  Bank  of  New  York  v.  Shubert 
Theatrical  Co.  (D,  C.)  238  P.  220. 

Under  section  2.  cl,  20,  as  amended  by 
Act  June  25.  1910,  |  2,  and  despite  sec- 
tion 70a,  held  that  receiver's  selection 
as  trustee  before  obtaining  in  ancillary 
proceedings  possession  of  funds  held  by 
receiver  of  state  court  does  not  deprive 
District  Court,  entertaining  ancillary 
proceedings,  from  deciding  clnims  of 
resident  creditors  to  priorities.  Emer- 
son V.  Gastor,  236  F.  29.  149  C,  C.  A. 
239. 

As  district  courts  in  bankruptcy  pos- 
sess ancillary  jurisdiction  to  make  or- 
ders and  issue  process  in  aid  of  proceed- 
ings pending  in  other  districts,  such  an- 
cillary jurisdiction  carries  with  it  pow- 
er for  the  ancillary  tribunal  to  decide 


Id. 

Proceeding  to  impress  trust  on  cott 
as  to  which  ancillary  proceediog 
trustee  was  pending,  held  not  within  . 
risdiction  of  the  court,  after  such  an< 
lary  proceeding  terminated  adversely 
tbe  trustee.  Jaffe  v.  Pjle,  242  F.  ( 
155  O.  O.  A.  11. 

Where  actual  posseaaion  of  piano  et 
ditionally  sold  passed  to  trustee 
bankruptcy  of  conditional  buyer,  pis 
thereby  came  into  custody  of  law,  ai 
under  the  general  equity  principle,  1 
bankruptcy  court  had  ancillary  Jurisd 
tlon  to  determine  all  questions  respe 
ing  title,  possession,  or  control.  Stc 
&  Clark  Piano  Co.  t.  Holmes  (C.  C.  j 
251  F.  565. 

A  suit  having  for  one  object  discbai 
of  one  plaintiff  from  liability  on  pi 
ment  of  fund  into  court,  to  be  int 
pleaded  for  by  defendants,  one  of  whi 
was  trustee  in  bankruptcy,  and  for 
other  object  enjoining  proceedings 
the  trustee  against  the  other  plaint 
beld  not  aucillary  to  bankruptcy  p 
ceediug,  as  regards  jurisdiction  of  fi 
eral  court  without  diversity  of  citizi 
ship.  Bt^ers  v.  Chicamauga  Trust  < 
(C.  C.  A.)  253  F.  541. 

A  court  of  bankruptcy  has  jurisd 
tion  over  an  ancillary  bill  to  establi 
a  lien  on  the  fund  in  tbe  court's  poss 
sion.  Brown  Bros.  Co.  v.  Smith  Br 
Co.  (D.  C.)  231  F.  475. 

Subdivision  20  does  not  give  the  coi 
jurisdiction  over  a  plenary  suit  by 
trustee  in  bankruptcy  appointed  in  i 
other  district  to  recover  a  debt  owed 
one  residing  within  its  territorial  limi 
Dc  Friece  v.  Bryant  (D.  C.)  232  F.  2 

A  court  of  bankruptcy  has  sumint 
Jurisdiction  to  enjoin  tbe  assertion  ol 
claim  to  notes  in  the  posscsaion  of  1 
trustee,  based  on  a  sale  on  a  void 
tacbment,  so  as  to  give  tbe  court  of  i 
other  district  ancillary  jurisdiction  o< 
such  suit  under  section  2  (20).    Id. 

Property  of  bankrupt,  wherever  si 
a  ted,  held  in  the  custody  of  tbe  bai 
ruptcy  court,  so  tbat  court  in  which  i 
dllary  proceedings  are  pending  can  oi 
collect  the  assets  and  transmit  them 
the  bankruptcy  court.  West  v.  Emp 
life  Ins.  Co.  (D.  C.)  242  P.  005. 

Court  of  bankruptcy,  which  had  joi 
diction  over  bankrupt's  property,  and 
wbicb  ancillary  proceedings  were  h: 
has  jurisdiction  to  determine  wbetl 
fund  collected  by  ancillary  receiver 
longs  to  estate  of  bankrupt  or  anoth 
and  to  make  proper  allowances  to 
ceiver.  In  re  Einstein  (D.  C.)  245 
IS!). 

Under  this  section,  as  amended 
Act  Jnne  25,  1910,  {  2.  bankrupi 
court,  within  whose  jurisdictional  lina 
bankrupt's  property  is  found,  has, 
exercise  of  its  ancillary  Jnrisdicti 
power  to  establlsb  liens  on  proper 
and  direct  payment  therefrom,  i 
clnimnnts  residing  in  such  Jurisdict 
cannot    be    required    to    litigate    th 
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claims  in  district  where  bankruptcy  pro- 
ceedings are  pending.    Id. 

Under  section  2,  as  amended  by  Act 
June  25,  1910,  S  2,  a  bankruptcy  court 
of  ancillary  jurisdiction,  which  has  tak- 
en possession  of  mortgaged  property,  is 
without  authority,  regardless  of  the 
court  of  primary  jurisdiction,  to  release 
sach  property  to  the  mortgagee  for  the 
purpose  of  an  independent  foreclosure 
suit  In  re  Patterson  Liomber  Co.  (D. 
C.)  247  F.  578. 

Even  if  the  ancillary  court  has  sudi 
power,  it  should  in  its  discretion  refuse 
to  exercise  it.    Id. 

A  bankruptcy  court  in  ancillary  pro- 
ceedings has  power  to  discharge  a  bank- 
rapt  from  an  arrest  made  prior  to  the 
bankruptcy  proceedings,  where  he  has 
the  BubstantiTe  right  to  relief.  In  re 
Madigan  (D.  G.)  254  F.  221. 

14.  Jurladiction  to  reopen  estatee 
and  to  reverse  or  set  aside  fomer  pm- 
eeedings^— As  there  are  no  terms  in 
bankruptcy,  an  order  of  the  District 
Court  in  a  bankruptcy  matter  may  be 
revoked  months  after  made.  In  re 
Barker  Piano  Co.,  233  F.  522,  147  C. 
C.  A.  408. 

A  couft  of  bankruptcy  is  always  open, 
and  until  distribution  bankruptcy  court 
may  open  and  reconsider  on  merits  its 
orders  concerning  petitions  for  pay- 
ment of  claims  out  of  funds  of  bankrupt 
estate.  Hume  y.  Myers,  242  F.  827,  155 
C.  C.  A.  415. 

Court  held  to  have  jurisdiction  to 
grant  application  by  bankrupt  to  reopen 
proceedings  as  to  property  not  passing 
through  the  bankruptcy  court,  in  order 
to  remove  any  question  as  to  title.  In 
re  Graff  (D.  C.)  242  F.  677. 

Under  section  2,  subd.  8,  motion  to 
reopen  is  addressed  to  sound  discretion 
of  court ;  but  after  estate  is  closed,  and 
there  is  no  longer  trustee,  power  of  Dis- 
trict Court  in  respect  to  discharged 
trustee  is  ezbausQed,  and  order  directing 
former  trustee  to  execute  instruments 
validating  title  of  one  of  bankrupts  to 
property  alleged  to  be  newly  discovered 
is  inralid,  being  without  jurisdiction  of 
court  In  re  Graif  (G.  O.  A.)  250  F. 
997. 

Application  to  reopen  proceedings 
should  be  made  by  creditors,  as  result  of 
reopening  is  election  of  another  trustee, 
matter  in  which  creditors  alone  can  act 
in  first  instance,  at  any  rate.  The  pro- 
ceedings need  not  be  of  technical  nature, 
nor  of  any  special  formality;  but  there 
must  be,  not  only  reasonable  prospect  of 
unadminister^  assets,  but  evidence  that 
creditors  or  other  parties  in  interest, 
who  would  and  should  be  benefited  by 
its  success,  are  making  application.  In 
this  case  evidence  held  to  warrant  find- 
ing that  petitioner's  testator  was  not 
creditor,  and  hence  application  was 
properly  denied.  In  re  Graif  (C.  C  A.) 
250  F.  997. 

A  court  of  bankruptcy,  given  power 
by  section  2,  subd.  8,  to  reopen  estates 


^'whenfever  It  appears  they  were  closed 
before  being  fully  administered,"  may 
properly  reopen  an  estate  on  petition  of 
a  purchaser  of  real  estate  from  the 
trustee  where  it  appears  that  the  sale 
was  not  legaUy  perfected;  but,  on  re- 
opening an  estate  for  further  adminis- 
tration, the  trustee  should  not  be  rein- 
stated, but  a  new  trustee  elected.  In  re 
Minners  (D.  C.)  253  F.  300. 

Under  section  2,  subd.  8,  the  court  of 
bankruptcy  should  reopen  an  estate 
whenever  it  shall  be  alleged  and  shown 
that  the  estate  was  closed  before 
full  administration.  Duncan  v.  Watson 
(Ala.)  73  So.  44& 

A  petition  under  section  2,  subd.  8,  to 
reopen  the  estate  of  a  bankrupt,  held  to 
have  been  filed  in  time,  though  not  filed  \ 
within  two  years  prescribed  by  section 
Ud,  where  it  was  filed  immediately  aft- 
er the  recording^  of  the  alleged  fraudu- 
lent conveyances  from  the  bankrupt.    Id. 

15.  Confllots  of  Jurisdiction  with 
state  courts^— See  notes  under  §  9607. 

That  a  fund  in  which  a  bankrupt  had 
an  interest  was  held  in  trust  during  the 
life  of  another  by  a  trustee  appointed 
by  a  state  court  did  not  deprive  the 
court  of  bankruptcy  of  jurisdiction  to 
administer  such  interest  (Per  Smith, 
Circuit  Judge.)  Pollock  v.  Afeyer  Bros, 
brug  Co..  233  F.  8C1,  147  C.  C.  A.  535. 

The  jurisdiction  of  the  state  court 
over  the  property  of  an  insolvent  cor- 
poration, assumed  in  a  creditors'  suit 
more  than  four  months  before  the  peti- 
tion in  bankruptcy,  does  not  deprive  the 
bankruptcy  court  of  jurisdiction  on  pe- 
tition filed  within  four  months  of  the 
commission  of  the  act  of  bankruptcy 
relied  on.  Graham  Mfg.  Co.  v.  Davy- 
Pocahontas  Coal  Co.,  238  F.  488, 151  O. 
C.  A.  424. 

General  assignee,  whose  accounts  were 
approved  by  state  court,  held  properly 
required  to  account  to  court  of  bank- 
ruptcy, as  the  jurisdiction  of  the  bank- 
ruptcy court  is  paramount,  and  cannot 
be  defeated  by  proceedings  in  state 
court.  In  re  Louis  Neuburger,  Inc.,  240 
F.  947,  153  C.  C.  A.  633,  aflirming  order 
(D.  C.)  233  F.  701. 

Where  state  court  entered  judgment 
for  claimants  awarding  them  vendor's 
lien  on  property  of  bankrupt,  such  judg- 
ment is  conclusive  on  court  of  bankrupt- 
cy unless  lien  was  voided  by  filing  of  pe- 
tition in  bankruptcy.  Farrell  v.  Wy- 
song  (C.  C.  A.)  246  F.  281. 

After  the  filing  of  the  petition,  proper- 
ty of  an  alleged  bankrupt  may  not  be 
seized  or  attached  without  the  consent 
of  the  bankruptcy  court,  though  actual 
possession  has  not  been  taken  by  its 
officers.  In  re  Wellmade  Gas  Mantle 
Co.  (D.  C.)  230  F.  502,  decree  affirmed 
Petition  of  Friedlaender,  233  F.  250, 
147  C.  C.  A.  256. 

A  court  of  bankruptcy  held  without 
jurisdiction  to  determine  an  adverse 
elaim  to  property  in  the  possession  of  a 
custodian  for  the  bankrupt.    In  re  In- 
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n  Transp.  Co.  of  America  (D.  C.) 
232  F.  408. 

Since  ttie  IgehI  title  to  lands  and  asseta 
of  a  bankrupt  paeaea  to  the  trustee, 
when  appointed,  the  banitruptcy  court, 
and  not  the  state  court,  is  the  judicial  ' 
forum  in  which  to  litigate  contentions 
as  to  such  lands  and  asaeta.  In  re  Mc- 
Ausland  (D.  C.)  235  F.  173. 

In  suit  to  foreclose  on  property  of 
bankrupt  in  hands  of  trustee  as  receiver, 
held,  that  District  Court  will  grant 
plaintiffs'  motion  to  strike  defense,  of 
creditors  of  bankrupt  made  defendants, 
that  they  had  commenced  salt  in  stats 
court,  aeekinK  to  effectuate  trust  and 
lien  under  contracts  on  bankrupt's  prop- 
erty. First  Trust  &,  Savings  Bank  v. 
Bitter  Hoot  Valley  Irr.  Co,  (D.  G.)  237 
F.  733.  ■ 

State  court  has  no  power  by  any  form 
of  order  or  injunction,  to  limit  opera- 
tion of  Bankruptcy  Act,  or  impair  juria- 
diction  of  court  of  bankruptcy,  and  can- 
not enjoin  corporation  from  filing  peti- 
tion for  Toluntary  bankruptcy.  In  re 
HarRadinc-McKittrick  Dry  Goods  Co. 
(D.  C.)  230  F.  156,  decree  reversed  Zeit- 
inger  t.  Hargadino-McKittrick  Dry 
Goods  Co.  (C.  C.  A.)  244  P.  719. 

Id  cases  of  concurrent  jurisdiction, 
where  tbc  state  court  bad  acquired  pos- 
session of  the  res,  the  United  Statea 
court  will  not  exercise  jurisdiction  to 
disturb  such  possession,  and  in  such 
cases  actual  corporeal  possession  through 
an  officer  is  not  "necessary.  In  re  Unit- 
ed Grocery  Co.  {D.  C.)  239  F.  1016, 

Bankruptcy  court  held  to  bave  juris- 
diction of  suit  to  set  aside  fraudulent 
transfer  consummated  by  foreclosure  of 
mortgage  'n  city  court  of  limited  juris- 
diction, and  not  prevented  from  taking 
jurisdiction  by  comity.  Trice  v.  Cool- 
idge  Banking  Co.  (D.  C.)  242  P.  175, 

It  will  be  presumed,  where  pending 
proceedings  in  state  court  supplemen- 
tary to  execution  judgment  debtor  insti- 
tuted voluntary  proceedings  in  bnnk- 
mptcy,  that  state  court,  in  determining 
whether  judgment  debtor  was  guilty  of 
contempt,  will  properly  perform  its  du- 
ties. In  re  Francisco  (D,  C.)  245  F. 
216. 

Though  judge  of  state  court,  in  pro- 
ceedings supplementary  to  execution,  di- 
rected that  one  who  subaeguently  became 
bankrupt  should  not  dispose  of  any 
funds  in  bis  hands,  such  person  might 
after  institution  of  bankruptcy  use  fundi 
exempt  from  elecution,  or  with  consent 
of  owner  funds  in  bis  possession  belong- 
ing to  another.  The  slate  court,  while 
it  had  jurisdiction  to  determine  wheth- 
er judgment  debtor  was  guilty  of  con- 
tempt in  violating  its  order  in  using 
funds  tor  institution  of  bankruptcy  pro- 
ceedings could  not  continue  supplemen- 
tary proceeding;  but  proceeding  for 
punishment  of  bankrupt  for  contempt  of 
Btate  court  will  not  be  stayed  because 
he  might  be  imprisoned,  for  bis  attend* 
Bnce  before  bankruptcy  court  conid  b« 
procured  by  habeas  corpus.     Id. 

(2042) 


A  state  court  cannot  review  a  federal 
court  judgment  allowing  costa  in  bank' 
ruptcy  proceedings.  Thompson  v.  Sun- 
rise Coal  Co.'a  Truatee,  204  S.  W.  88, 
181  Ky.  158. 

Where  a  United  States  Court  having 
jurisdiction  la  about  to  sell  bankrupt'i 
property  for  benefit  of  creditors,  tlit 
state  courts,  having  jurisdiction  ol 
homestead  exemption  under  ConstitO' 
tion,  would  not  recognize  property  ai 
exempt  from  seieure  and  sale,  aa  the} 
could  not  enforce  tbeir  decree  or  inter 
fere  with  federal  court's  jurisdiction 
Aubrey  v.  Guillaumin  (!«.)  80  So.  241 

Under  section  2,  cl.  3,  and  section  3S 
held  that  property  taken  under  proces! 
of  a  bankruptcy  court  is  in  custody  ol 
the  law,  and  that  the  officer's  possesaioc 
cannot  be  disturbed  by  process  from  anj 
state  court.  Darrough  v.  First  Nat 
Bank  of  Claremore  <Okl.)   156  P.  191 

The  bankruptcy  court  has  exclusivt 
jurisdiction  to  determine,  as  against  ai 
adverse  claimant,  the  title  to  propertj 
in  tfae  bankrupt's  possession  when  a  re 
ceiver  was  appointed,  and  with  thii 
jurisdiction  a  state  court  cannot  inter 
fere.    Id. 

One  proving  his  claim  in  bankruptc] 
court,  may  sue  for  same  claim  in  stati 
court  against  bankrupt  after  the  filini 
of  an  application  for  discharge,  in  or 
der  to  obtain  an  attachment  lien  oi 
defendant's  after-acquired  and  gamisheii 
property ;  hut  where  a  discharge  ii 
bankruptcy  would  he  a  bar  to  any  fur 
ther  proceeding  on  a  claim  filed  therein 
and  an  application  for  a  discharge  it 
pending,  the  state  courts  are  careful  tc 
protect  the  bankrupt's  rights  until  hii 
discharge  is  determined.  Roth  v.  Pecbin 
103  A.  894,  260  Pa.  450. 

An  action  to  set  aside  conveyances  foi 
fraud  can  be  brought  in  state  court  bj 
a  creditor  notwithstanding  banktuptc] 
proceedings  against  defendant,  ever 
though  such  proceedings  be  regarded  at 
in  the  nature  of  an  action  in  the  federal 
court.  Board  of  Directors  v.  Lawranc< 
(S.  C)  97  S.  E.  830. 

Bankruptcy  proceedings  in  wblch  then 
has  been  no  adjudication  or  appointment 
of  receiver  do  not  deprive  state  court  ol 
jurisdiction  of  general  creditors'  bill 
Morgan  BroB.  v,  Dayton  Coal  ft  Iroi 
Co..  183  S.  W.  1019,  134  Tenn.  228. 

16.  Effect  of  appaintnant  of  r^ 

oelvsr  by  atata  caurt.--An  adjudicatioi 
in  bankruptcy  places  all  property  of 
bankrupt  in  custodia  legis,  and  althougt 
under  state  laws  creditors  of  bankrupt 
in  his  capacity  as  a  private  banker  havi 
priority  in  assets  devoted  to  that  busi 
ness,  court  of  bankruptcy  bad  Jurisdic- 
tion to  distribute  such  assets  ;>  and  that 
agents  of  state  bank  examiner  took  pos- 
session of  assets  of  private  bank  doec 
not  confer  juriadiction  on  state  court  as 
against  court  of  bankruptcy  in  which  » 
petition  In  bankruptcy  against  the  own- 
er  was  filed  prior  to  application  in  state 
court  for  receiver  to  take  over  his  prop- 
erty.   Btate  of  Missouri  v.  Angle,   236 
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F.  644,  149  0.  C.  A.  640,  affirming  or- 
der In  re  Sage  (D.  C.)  224  F.  525. 

Where,  after  receiver  had  been  ap- 
pointed in  state  court  to  wind  up  affairs 
of  insolvent  corporation  on  petition  for 
dissolution,  corporation  waa  adjudged  a 
bankrupt  and  a  trustee  appointed,  trus- 
tee is  entitled  to  assets  in  hands  of  re- 
coTer,  and  is  not  bound  by  receiver's  re- 
pudiation of  lease  enteVed  into  by  cor- 
poration. In  re  Mullings  Clothing  Co., 
238  F.  58,  151  CCA.  134,  reversing 
decree  (D.  C.)  230  F.  681. 

Corporation,  for  whom  receiver  was 
appointed  by  state  court  because  it  was 
insolvent,  cannot  in  involuntary  bank- 
ruptcy proceedings  against  it  collateral- 
ly attack  judgment  of  state  court  by  ev- 
idence that  it  was  not  insolvent,  and 
that  its  president  had  consented  to  re- 
ceiver's appointment  without  authority 
from  corporation.  Greenwood  Gum  Co. 
T.  :Qmmerman,  240  F.  637,  153  C.  C.  A. 
435. 

Where  bankrupt's  assets  exceeded  the 
amount  of  admitted  lien  debts,  and-  a 
farther  alleged  lien  debt  was  in  dispute, 
held,  that  court  erred  In  ordering  prop- 
erty returned  to  state  court  receiver  for 
administration  in  state  court,  and  also 
in  attempting  to  control  action  of  such 
court,  under  penalty  of  having  property 
administered  In  bankruptcy  court.  Un- 
ion Electric  Co.  v.  Hubbard,  242  F.  248, 
155  C.  C.  A.  88. 

Court  of  bankruptcy  held  not  conclud- 
ed by  order  of  court  of  equity,  which 
had  previously  appointed  receivers  to 
take  over  bankrupf's  property,  which 
provided  for  their  compensation  and  di- 
rected turning  over  of  property  to  trus- 
tee in  bankruptcy.  Hume  v.  Myers, 
242  F.  827,  155  C.  C.  A.  415. 

Where,  after  receiver  is  appointed  in 
state  court,  bankruptcy  proceedings  are 
instituted,  they  terminate  authority  of 
state  court;  but  such  receiver  has  no 
power  to  surrender  property  in  his 
hands,  as  it  is  in  custodia  legis  and  state 
court  should  direct  him  to  make  surren- 
der. Gealey  v.  South  Side  Trust  Co., 
249  F.  180,  161  C.  C.  A.  225. 

Proceedings  against  an  insolvent  cor> 
poration,  under  Revisal  N.  C.  1908,  S 
1219,  providing  for  the  appointment  of 
a  receiver,  etc,  do  not  preclude  credi- 
tors from  petitioning  to  have  the  cor- 
poration adjudged  a  bankrupt,  notwith- 
standing the  action  of  the  state  courts. 
In  re  McKinnon  Co.  (D.  C.)  237  F.  869. 

Fact  that  state  court  has,  by  appoint- 
ing receiver,  acquired  jurisdiction  over 
all  property  of  petitioner  for  voluntary 
buikruptcy,  and  that  such  jurisdiction 
is  exclusive,  is  no  defense  to  voluntary 
petition.  In  re  Hargadine-McKittrick 
Dry  Goods  Co.  (D.  C.)  239  F.  155,  de- 
cree reversed  Zeitinger  v.  Hargadine- 
McKittrick  Dry  Goods  Co.  (C.  C.  A.) 
244  F.  719. 

Attorneys  for  receiver  appointed  by 
state  court  are  not  entitled  to  fees  as 
matter  of  right,  where  bankruptcy  oc- 


curred before  allowance  and  payment. 
In  re  Williams  (D.  C.)  240  F.  788. 

Receiver  appointed  by  state  court, 
who  had  not  been  allowed  and  had  not 
received  fees,  etc.,  before  bankruptcy, 
must  account  to  trustee  for  all  sums  be- 
longing to  bankrupt's  estate' and  in  his 
possession  at  the  time  of  adjudication, 
without  first  deducting  fees,  etc.    Id. 

W^here,  more  than  four  months  before 
filing  of  bankruptcy  petition,  state  court 
acquired  jurisdiction  in  receivership  of 
bankrupt's  estate,  its  jurisdiction  can- 
not be  interfered  with  by  bankruptcy 
court    Id. 

The  bankruptcy  court's  exclusive  ju- 
risdiction is  not  affected  in  case  of  vol- 
untary bankruptcy  by  the  fact  that 
more  than  four  months  before  institu- 
tion of  the  proceedings  a  receiver  was 
appointed  in  a  suit  against  a  bankrupt 
in  a  state  court.  In  re  Grafton  Gas  & 
Electric  Light  Co.  (D.  C.)  253  F.  668. 

Where  trustee  in  bankruptcy,  under 
order  of  referee,  took  possession  of  prop- 
erty of  the  bankrupt  in  the  hands  of  a 
receiver  appointed  by  the  state  court, 
held  that  possession  was  taken  by  sum- 
mary process,  which  is  not  in  accordance 
with  the  comity  existing  between  state 
and  national  courts.  Brown  v.  Craw- 
ford (D.  C.)  254  F.  146. 

Where  the  state  court  appointed  a  re- 
ceiver to  take  possession  of  the  property 
of  an  insolvent  corporation,  held,  bank- 
ruptcy proceedings  having  subsequently 
been  begun,  that  the  trustee  in  bank- 
ruptcy is  entitled  to  possession  of  the 
property  in  preference  to  the  receiver. 
And  where  one  who  had  acquired  the 
equity  of  redemption  of  land  which  the 
corporation  had  mortgaged  agreed  that, 
if  a  receiver  was  appointed,  such  equity 
would  be  subordinated  to  the  protection 
of  the  unsecured  creditors,  held  that  the 
subsequently  appointed  trustee  in  bank- 
ruptcy, who  represents  the  unsecured 
creditors,  might  execute  the  trust.    Id. 

Superior  court  being  court  of  general 
jurisdiction,"  receiver  for  corporation 
appointed  by  it  at  suit  of  stockholder 
Rightly  had  custody  of  all  corporation's 
property  when  petition  in  bankruptcy 
against  cor];>oration  was  filed,  and  that 
court  had  jurisdiction,  after  filing  of  pe- 
tition in  bankruptcy,  to  enter  decree  al- 
lowing accounts  of  receiver,  etc.,  though 
adjudication  of  bankruptcy  of  corpora- 
tion was  made  later ;  but  on  such  adju- 
dication and  appointment  of  trustee,  it 
became  duty  of  superior  court,  on  prop- 
er proceedings,  and  in  orderly  manner, 
to  see  that  property  of  corporation,  in 
hands  of  receiver  was  transferred  to 
trustee  appointed  by  federal  court 
Shannon  v.  Shepard  Mfg.  Co.,  119  N.  E. 
768,  230  Mass.  224. 

Circuit  court  has  right  to  administer 
assets  of  private  bank  in  receivership 
proceedings  notwithstanding  bankrupt- 
cy proceedings  against  proprietor. 
State  ex  rel.  Barker  v.  Sage,  184  S.  W. 
984,  267  Mo.  493;   Id.,  184  S.  W.  992. 
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Where  a  petition  in  benkniptc;  ia  fil- 
ed witblu  four  montha  of  appointmeDt 

o(  a  receiver  bj  a  itate  court,  when  the 
adjudication  is  bankruptcy  occun,  the 
bankruptcy  court  aucceeda  the  state 
court,  and  the  trustee  tahea  orer  the 
property.  Carter-Mullaly  Transfer  Co. 
*.   Robertson   (Tex.   Civ.   App.)   198   S. 

w.  reL 

17.  .!_  Properly  In  poiaaaalM  ol 
tharlff^— Where  sheriff  levied  a  dis- 
tress warrant  and  took  posBeldon  of 
goods,  and  with  consent  of  plaintiffs 
attorney  delivered  thetn  to  receiver  of 
defendaat  bankrupt,  who  had  been  di> 
rccted  to  take  posBession,  it  waa  error 
to  order  receiver  to  deliver  poeaeasjon 
to  sheriff.    Covington  v.  Barber,  95  S. 

B.  705,  147  Ga.  804. 

A  shcrifF  ia  not  liable  to  the  trustee 
in  bankruptcy  for  conversion,  althousb 
he  sells  property  under  levy  after  the 
bankruptcy  proceedings  begin,  unless 
he  bad  notice  thereof;  and  notice 
must  come  throneh  official  channels, 
and  a  notice  of  intention  to  bring 
bankrnptcr  procGedinKs  is  Insufficient 
Coppard  V,  Gardner  (Tex.  Civ.  App.) 
109  a  W.  650. 

18.  —  Power  to  eajoin  prooeed- 
inga  la  st«te  courta^^uriBdictiou  of 
bankruptcy  court  to  grant  injunction 
on  motion  to  vacate  held  not  affected 
by  fact  that  earlier  restraining  order 
was  made  without  notice.  Orinoco 
Iron  Co.  V.  Metzel,  230  F.  40,  144  C. 

C.  A.  338. 

A  court  of  bankruptcy  la  without 
power  to  stay  a  suit  in  a  state  court 
for  money  had  and  received,  brought 
agninat  a  third  person,  who  aa  a 
stakeholder  has  posseaaion  of  a  fund 
bIbo  claimed  by  the  trustee  in  bank- 
ruptcy. In  re  Interocean  Transp.  Co. 
of  America   (D.   C.)   232   F.   408. 

A  party  denied  leave  to  intervene  in 
a  hankrnptcf  proceeding,  hut  who  on 
varions  occasions  addresacd  the  court, 
did  not  thereby  become  a  'Party  so  as 
to  authorize  the  bankruptcy  court  in 
reatraininit  him  from  taking  proceed- 
ings affecting  the  orders  or  decrees 
of  the  bankruptcy  court  in  other 
courts,  a  a  the  caaual  prcacnee  of  a 
litigant  or  attorney  in  the  bankruptcy 
court  ia  not  au  "appeorance";  but  a 
company  permitted  to  intervene  in  a 
bankruptcy  proceeding  on  its  own  mo- 
tion snbmits  itself  to  the  jurisdiction 
of  the  bankruptcy  court,  and  niiiy  be 
enjoined  from  taking  proceedings  in 
other  courts  amounting  to  au  attack 
on  the  decrees  or  orders  of  the  hnnk- 
ruptcy  courL  In  re  Ohio  Copper  Min- 
ing Co.   (D.  C.)  241  F.  711. 

Where  bankrupt,  though  duly  served 
in  action  on  claim  bnrred  by  his  dis- 
charge defaulted,  court  of  bankruptcy 
cannot  enjoin  enforcement  of  judg- 
ment of  New  York  state  court,  for. 
unlesa  pleadcil,  defense  of  discharge  is 
waived;  hence  bankropt.  it  entitled  to 
any  relief,  must  resort  to  method  pre- 
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acribed  by  Code  Civ.  Proc  N.  Y. 
1268,  now  Debtor  and  Creditor  La 
I  150.  In  T«  Boardway  (D.  C.)  S 
F.  364. 


21.  Appolntnant  of  racolvar^-A  i 
ceiver  ia  an  Am  of  the  court,  a 
a  bankruptcy  court,  after  petition 
filed,  baa  jurisdiction  to  appoint 
receiver,  thongh  euch  appointiaf 
should  not  oe  made  In  the  abaei 
of  special  controlling  clrcumstaae 
Where  an  insolvent  made  a  gene 
assignment  before  a  petition  in  bat 
ruptey  was  filed,  the  assignee  bei 
adversely  interested  to  general  cti 
itors,  a  federal  receiver  should  be  i 
pointed  after  the  filing  of  the  petiti< 
In  re  Federal  Uail  &,  Express  Co.  I 
C.)  233  F.  691. 

Under  section  2(3)  to  warront  b>i 
ruptey  court  in  appointing  receiver, 
must  find  that  it  is  absolutely  nee 
sary  for  preservation  of  bankruf 
property  that  receiver  be  placed 
charge  thereof.  In  this  case  it  v 
held  that  there  was  not  aufficif 
showing  of  insolvency  of  the  baukn 
to  warrant  appointment  of  receiver 
bankruptcy,  who  would  take  propeJ 
from  control  of  receiver  appointed 
state  coart.  A  petition  for  appoi 
ment  of  receiver  in  bankruptcy,  me 
ly  alleging  neceasit;  therefor  in  li 
guage  of  atatute,  is  not  auffii^ent;  I 
It  must  allege  facts  which  reaaonal 
establish  such  necessity,  and  whi 
voluntary  petition  in  baakruptcy  ? 
filed  b;  corporation  after  state  coi 
had  banded  down'  opinioa  annound 
appointmrnt  of  receiver,  but  hefi 
entry  of  decree  of  appointment,  no  : 
ceiver  will  be  appointed  in  baokrupi 
proceed  in  ga.  In  re  Hnrgadine-McK 
trick  Dry  Goods  Co.  (D.  G.)  239 
155,  decree  reversed  Zcitinger  v.  Hi 
gadine-McKittrick   Dry   Goods   Co. 

C.  A.)  244  i\  719. 

Where  eiaraination  of  bankrupt.  I 
under  section  21a,  diacloscd  that 
had  probably  made  false  stateme 
held,  that  order  appointing  receii 
would  not  be  vacated,  on  applicati 
of  assignee  for  benefit  of  creditors  i 
lected  by  bankrapt  prior  to  bai 
ruptey.  In  re  Resnek  (D.  C.)  2« 
417. 

Where  general  aasignment  for  bei 
fit  of  creditora  ia  followed  by  iuvoli 
tary  petition  in  bankruptcy  againet  i 
Bignor,  federal  District  Court  In  bar 
ruptey  obtains  exclusive  lnrisdicti< 
and  has  power  to  remove  assignee, 
respectiye  of  his  good  faith  and  stai 
Ing,    and    to    appoint   receiver.    In 

D.  &  B.  Dress  Co.  (D.  C.)  244  F.  81 

22.  Powors  amt  datlea  ol  remlv 
—See  In  re  P.  J.  Sullivan  Co.  (D.  ' 
247  F.  138. 

Where  claimant  of  timber  also  clai 
ed  by  receivers  of  a  bankrupt  agrt 
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to  sell  it  and  pay  over  net  proceeda 
to  receivers  or  their  successors,  to 
hold  as  officers  of  bankraptcy  court, 
afreement  must  be  treated  as  an 
agreement  with  the  court;  and  neither 
party  conld  abrogate  the  contract  with- 
out court's  approval*  hence  receivers' 
failure  to  comply  with  a  demand  of 
complainant  could  not  release  claim- 
ant In  re  HoUingsworth  &  Whitney 
Co..  242  P.  753,  155  C  C.  A.  341,  af- 
firming decree  In  re  Schmick  Handle 
ft  Lumber  Co.  (D.  G.)  233  F.  446. 

After  adjudication,  receiver  before 
appointment  of  trustee  is  not  only  in 
custody  of  property  in  his  possession, 
but  is  proper  person,  pending  appoint- 
ment of  trustee,  to  carry  out  orders  of 
court  made  pursuant  to  Bankruptcy 
Act  July  1,  1898,  f  2,  subd.  15,  and 
receiver  should  call  to  court's  atten- 
tion matters  suggesting  advisability  of 
orders.  In  re  Gottlieb  &  Co.  (D.  C.) 
245  F.  139. 

It  was  the  duty  of  a  receiver  in 
bankruptcy,  claiming  in  his  own  right 
a  steam  shovel  included  in  the  sched- 
uled assets,  to  make  a  full  disclosure 
of  all -the  circumstances  in  connection 
with  his  claim.  In  re  Stier  March 
Contracting  Co.  (D.  C.)  245  F.  223. 

24.  Claims  of  third  persons  against 
receiver  or  estate^— The  lessor  cannot 
daim  from  the  receiver  in  bankruptcy 
of  his  lessee  reasonable  rental  for  the 
premises  during  the  period  prior  to 
th<>  commencement  of  the  term  during 
which  the  lessee  was  to  have  posses- 
sion rent  free.  In  re  Budd,  239  F. 
307,  152  C.  C.  A.  295. 

Appointment  of  receiver  by  bank- 
ruptcy court  does  not  oust  bankrupt's 
title  to  his  property  seized  by  receiver, 
and  where  property  is  sold  under  con- 
tract retaining  title  in  vendor  until 
payment  of  purchase  money,  his  title 
is  not  lost  by  seizure  of  property  by 
purchaser's  receiver  in  bankruptcy. 
Vaughn-Carlton  Co.  v.  Studebaker 
Corporation  of  America  (Ga.  App.)  97 
S.  E.  99. 

Where  mortgagees  of  personal  prop- 
erty have  acquired  the  legal  title  and 
ownership  thereto  by  taking  possession 
of  such  property  after  default,  and 
^here  such  mortgagees  are  ousted  of 
possession  thereof  hy  a  levy  thereon 
on  an  execution  against  such  mort- 
gagor,  but  secured  possession  by  giv- 
ing a  forthcoming  bond,  the  receiver 
in  bankruptcy  who  takes  possession  of 
such  property  from  such  officer  as  the 
property  of  the  bankrupt  becomes  a 
trt^spasaer  as  to  such  mortgagees. 
Callagan  v.  American  Trust  &  Sav- 
ings Bank,  196  Ul.  App.  102. 

25.  Actions  by  and  against  receiver. 

—In  suit  by  receiver  in  bankruptcy  ap- 
pointed in  New  Jersey  to  wind  up  af- 
fairs of  corporation  in  which  bankrupt 
estate  owned  stock,  other  parties  held 
not  entitled  to  intervene  and  have 
their   right  to   the   stock  adjudicated. 


West  V.  Empire  Ufe  Ins.  Co.  (D.  0.) 
242  F.  605. 

A  receiver  in  bankruptcy  may  aue 
out  an  attachment,  or  bring  an  action 
to  prevent  the  statute  of  limitations 
from  running,  or  sue  at  law  to  re- 
cover any  debt  or  personal  property 
which  might  be  lost,  and  certainly,  if 
the  interposition  of  equity  is  neces- 
sary to  enable  him  to  prevent  loss  or 
waste  of  assets,  he  has  the  right  to 
bring  a  suit  for  that  purpose.  McKen- 
na  V.  Bandle,  5  Alaska,  500. 

27.  Accounts  and  compensation  cf  re^ 
oelver^— That  the  accounts  of  the  re- 
ceiver, who  did  not  collect  notes  due 
the  bankrupt,  were  O.  K.'d  by  the  prin- 
cipal creditor  and  approved  by  the 
court  is  no  defense  to  a  proceeding  to 
surcharge  the  accounts  of  the  trustee 
for  his  negligence  in  collecting  such 
notes.  In  re  Kuhn  Bros.,  234  F.  277, 
148  C.  C.  A.  179. 

Under  sections  2(5),  48d,  48e,and  72, 
receiver  conducting  business  for  bank- 
rupt's benefit  after  presentation  of  offer 
of  composition  held  entitled  to  compen- 
sation to  be  paid  by  the  bankrupt.  In 
re  Miller  (D.  C.)  243  F.  242. 

Where  exceptions  to  the  account  of 
a  receiver  in  bankruptcy  were  referred 
to  a  master  who  reported  thereon,  his 
findings  as  to  the  account  stand  con- 
firmed, unless  exceptions  to  his  report 
are  filed  within  20  days,  as  required 
by  equity  rule  66  (Comp.  St.  1916,  p. 
2523).  In  re  El  Seville  Restaurant 
(D.  C.)  253  F.  410. 

29.  Sales  of  property  by  receivera.— 

The  bond  on  which  a  sale  of  assets  of 
N.,  a/  corporation,  by  its  receiver  in 
bankruptcy,  was  allowed,  conditioned 
that  the  buyer  pay  H.  such  sum  aa  he 
may  be  entitled  in  law  to  receive  out 
of  the  amount  received  by  the  receiv- 
er, held  to  require  payment  of  all,  and 
not  a  proportionate  part  of  H.'s  claim, 
the  assets  exceeding  it  and  other  pre- 
ferred claims.  Baker  Motor  Vehicle 
Co.  V.  Hunter,  238  F.  894,  152  C.  C.  A. 
28,  affirming  judgment  Hunter  v.  Baker 
Motor  Vehicle  Co.  (D.  C.)  225  F. 
1006. 

Where,  as  there  were  no  funds  to 
feed  a  herd  of  hogs  belonging  to  bank- 
rupt and  to  conserve  them,  they  were 
disposed  of  by  receiver,  persons  assert- 
ing claims  to  hogs  may  be  allowed  to 
assert  them  against  moneys  so  realized. 
C^ealey  v.  South  Side  Trust  Co.,  249  F. 
189,  161  C.  C.  A.  225. 

Where  receiver  appointed  to  carry  on 
business  of  bankrupt,  and  authorized  to 
issue  receiver's  certificates,  incurred 
other  debts  without  authority,  fund  de- 
rived from  sale  of  bankrupt's  property 
is  not  liable  for  such  unauthorized 
debts,  and  only  recourse  of  such  cred- 
itors is  against  receiver  personally,  and 
perhaps  against  his  bond.  In  re  Veler, 
249  F.  633.  161  C.  C.  A.  543. 

Where  petitioner,  which  delived  prop- 
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erty  to  the  bankrupt  tinder  a  trust  re- 
ceipt, demanded  the  same  from  the  re- 
ceiver  appointed  by  the  state  court  to 
take  possession  of  the  bankrupt's  prop- 
erty, as  well  as  the  receiver  in  bank- 
ruptcy, petitioner's  rights  were  not  af- 
fected by  its  consent  to  sale  of  the 
property  by  the  receiver  in  bankruptcy. 
In  re  Bettman- Johnson  Co.  (C.  C.  A.) 
250  F.  657. 

An  agreement  between  the  buyer  of 
personal  property  and  the  receiver  in 
bankruptcy  that  the  real  estate  would 
sell  for  a  certain  figure,  with  unaccrued 
taxes  in  addition,  held  not  to  require 
the  buyer,  on  purchasing  the  property 
for  more  than  the  sum  of  the  agreed 
figure  and  the  unaccrued  taxes,  to  pay 
the  taxes  in  addition  to  his  bid.  In  re 
Reading  Hat  Mfg.  Co.  (D.  C.)  239  F. 
357. 

The  conventional  form  of  reorganiza- 
tion of  corporation,  in  which  court  of 
bankruptcy  may  fix  upset  price  for 
sale  of  corporate  assets,  8ufficientl5 
protects  dissenting  creditors,  and  that 
mode  is  proper,  where  sale  of  assets  of 
bankrupt  corporation  which  were  trans- 
ferred to  reorganized  corporation, 
which  in  turn  issued  its  own  stock  to 
creditors  for  amount  of  their  claims, 
was  attacked.  Where  reorganization 
plan  was  attacked  by  creditor,  he  can- 
not compel  reorganized  corporation  to 
pay  him  his  pro  rata  share  of  assets. 
In  re  Prudential  Outfitting  Co.  of  Del- 
aware (D.  C.)  250  F.  504. 

Where  sale  of  bankrupt's  assets  un- 
der reorganization  plan  had  been  ap- 
proved, and  receiver  discharged,  re- 
ceiver has  no  standing  to  resist  motion 
by  nonasscnting  creditor  to  set  aside 
sale;  but  where  bidder  and  reorganized 
corporation  were  served  with  order  and 
made  parties,  attorney  for  receiver, 
who  opposed  vacation  of  sale,  may  be 
treated    as   representing   such   parties. 

Id. 

The  liquidation  of  property  in  the 
possession  of  a  bankrupt  at  the  date 
of  the  filing  of  an  involuntary  petition 
against  him  rests  with  the  bankruptcy 
court,  and  the  receiver  is  entitled  to 
sell  mortgaged  property  in  possession 
of  the  bankrupt  at  the  time  of  the  filing 
of  the  petition  as  against  the  mortga- 
gee, who  sought  to  take  possession  of 
the  same  for  foreclosure.  Charak  v. 
Durphee  (D.  C.)  252  F.  885. 

A  bankruptcy  court  may  ratify  or 
validate  a  sale  of  intangible  property 
made  by  receiver  without  order;  con- 
firmation being  equivalent  to  order. 
KUntz  ▼.  Marx,  205  111.  App.  376. 

Where  defendant  sold  goods,  part  of 
which  he  delivered,  and  the  purchaser 
failed  to  pay  for  them  and  was  de- 
clared bankrupt,  and  plaintiff,  on  his 
offer  ^o  pay  45  per  cent,  to  receiver, 
was  awarded  all  the  assets  of  the  bank- 
rupt, he  could  not  maintain  action  for 
failure  to  deliver  the  balance  of  the 
goods   without   tendering  the  price   of 

(2046) 


such  balance,  and  also  the  price  of  the 
goods  delivered,  less  perhaps  the  45 
per  cent,  paid  to  receiver.  Wolins  v. 
Conrad  (Sup.)  172  N.  Y.  S.  216. 

291/2-  Discharge  of  receiver^— The 
court  has  no  jurisdiction,  upon  making 
receiver's  report  after  dismissal  of  pe- 
tition for  involuntary  bankruptcy  and 
discharge  of  receiver,  to  order  pay- 
ment of  the  amount  found  to  be  due  by 
the  report  from  the  petitioning  cred- 
itors to  the  receiver  for  expenses  in- 
curred by  him,  but  the  question  is  open 
to  litigatioif  between  the  parties  upon 
proper  proceedings.  In  re  EI  Serilla 
Restaurant  (D.  C.)  253  F.  410. 

Refusal  of  petition  in  bankruptcy  up- 
on composition  with  creditors  before 
adjudication  or  election  of  trustee  dis- 
charges the  bankrupt's  receiver  and 
places  possession  of  property  back  into 
alleged  bankrupt  Vaughn -Carlton 
Co.  V.  Studebaker  Corporation  of 
America  (Ga.  App.)  97  S.  E.  99. 

III.  TAXATION  OF  COSTS  AND 

FEES 

30.  Power     to     award     C08t8.^-See 

Thompson  v.  Sunrise  Coal  Co.'s  Tcua- 
tee,  204  S.  W.  89,  181  Ky.  158. 

When  a  trustee  contests  the  claim 
of  an  outsider,  the  controversy  is  inter 
partes,  and  costs  follow  as  in  any  other 
case.  In  re  All  gtar  Feature  Corpo- 
ration (D.  C.)  232  F.  1004. 

Costs  of  proceeding  to  recover  dam- 
ages and  expenses  occasioned  by  ap- 
pointment of  receiver  are  allowable 
under  section  2,  d.  18,  and  General 
Order  34  (Comp.  St.  1916,  p.  11392), 
and  not  section  3e.  In  re  Weis^bord 
(D.  C.)  241  F.  516. 

Subdivision  18  of  this  section  and 
General  Order  No.  34  (Comp.  St.  1916^ 
p.  11392),  should  be  read  together,  and 
are  merely  declaratory  of  general  pow- 
er of  courts  of  equity,  including  bank- 
ruptcy courts,  over  allowance  and  ap- 
portionment of  costs.  Petition  of 
Kurtz  Brass  Bed  Co.  (D.  C.)  250  F. 
116. 

33.  Persons  entitled  to  costs^— At- 
torneys for  receiver  appointed  by  state 
court  are  not  entitled  ^o  fees  as  mat- 
ter of  right,  where  bankruptcy  occur- 
red before  allowance  and  payment.  In 
re  Williams  (D.  O.)  240  F.  788. 

A  person  brought  before  a  referee  in 
bankruptcy  by  an  order  to  show  cause, 
on  a  successful  defense,  is  not  entitled 
to  have  his  bill  for  expenses  and  at- 
torney's fees  taxed  and  paid  from  the 
estate.  In  re  Reiswig  (D.  C.)  263  F. 
390. 

34.  Persons,  property,  or  funds  lia- 
ble for  costs^— Where  an  alleged  bank- 
rupt, on  the  filing  of  an  involuntary 
petition,  consented  to  the  appointment 
of  a  receiver  without  the  bond  requir- 
ed by  section  3  (e)  having  been  given, 
it  cannot,  the  petition  having  been  dis- 
missed,  object  to   payment  of  neces- 
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nrj  di8bnrs«meiit8  out  of  the  funds  in 
the  receiver's  custody,  on  ground  that 
appointment  was  not  warranted  under 
section  2<3).  The  appointment  of  a 
receiver  on  an  involuntary  petition  in 
bankruptcy  cannot  be  treated  as  un- 
authorized, and  renderinf  the  receiver 
chargeable  with  expenses,  etc.,  be- 
caose  the  alleged  bankrupt  was  ad- 
judged s<^vent,  for  the  rules  govern- 
ing ordinary  receiverships  are  not  ap- 
plicable to  such  appointments  under  the 
Bankruptcy  Act.  In  re  Independent 
Machine  &  Tool  Corporation  (C.  C.  A.) 
251  F.  4S4. 

In  view  of  the  general  powers  of  eq- 
uity courts,  a  court  of  bankruptcy  may, 
under  section  2,  subd.  18,  assess  costs 
against  a  creditor  who  comes  in  and 
resists  adjudication;  provisions  of  Gen- 
eral Order  No.  34  (Comp.  St  1916.  p. 
11392)  for  allowance  of  costs  out  of 
the  estate  of  a  debtor  resisting  ad- 
judication not  restricting  power  of 
court.  Petition  of  Kurtz  Brass  Bed 
Co.  (D.  C.)  250  P.  116. 

It  is  proper  for  a  bankruptcy  court 
to  allow  costs  in  favor  of  petitioning 
creditors  against  a  creditor  who  inter- 
vened and  actively  opposed  adjudica- 
tion until  nearly  the  close  of  the  hear- 
ing, when  the  creditor's  attorney  with- 
drew; it  appearing  that  the  creditor 
had  received  a  large  payment  shortly 
before  the  fOing  of  the  involuntary  pe« 
tition,  and  that  it  was  to  its  interest 
to  defeat  the  adjudication.    Id. 

On  bankruptcy  proceedings  of  stock- 
broker, the  allowances  to  the  special 
master  and  expenses  for  stenographic 
minutes  must  come  preliminarily  out 
of  the  general  estate;  if  that  is  not 
sufficient  they  should  come  pro  rata 
out  of  securities  or  their  proceeds 
available  to  least  favored  clalnHints, 
and,  if  not  satisfied  by  such  securities, 
out  of  securities  of  most  favored  claim- 
ants. The  expenses  of  engaging  ac- 
countant to  unravel  details  contained 
in  the  books  of  bankrupt's  pledgee,  so 


as  to  enable  claimants  to  trace  their 
stock,  should  be  apportioned  among 
claimants,  except  such  as  could  trace 
stock  without  accountant's  aid.  And 
allowance  to  trustee's  attorney  can- 
not be  made  out  of  securities  or  their 
proceeds,  which  claimanta  have  suc- 
cessfully reclaimed.  In  re  J.  C.  Wil- 
son &  Co.  (D.  C.)  252  F.  631. 

35.  TaxatiMi  of  oosta^— Where,  on 
the  trustee's  motion  for  review  of  an 
order  of  the  referee  in  favor  of  an- 
other litigant,  neither  party  was  whol- 
ly successful,  the  disbursements  should 
be  taxed  equally  against  the  trustee 
and  such  litigant.  In  re  Liberty  Doll 
Co.  (D.  C.)  242  F.  695. 

36.  Fees  of  attorneys^— Where  a 
bankrupt  estate  consisted  entirely  of  a 
stock  of  goods,  which  was  disposed  of 
in  bulk,  and  there  was  no  litigation 
which  placed  additional-  burdens  upon 
attorneys,  additional  compensation 
should  not  be  allowed.  In  re  W.  B. 
TerreU  Co.  (D.  O.)  250  F.  317. 

38.  —  Attorneys  for  petitioning 
and  other  creditors^— A  bankruptcy 
court  should  not  be  called  upon  to  set- 
tle differences  between  counsel  for  the 
petitioning  creditors  as  to  what  pro- 
portion of  the  total  sum  allowed  them^ 
jointly  each  should  receive.  Hall  v. 
Reynolds.  231  F.  946,  146  C.  0.  A.  142. 

The  bankruptcy  court  cannot,  under 
its  general  equity  powers,  make  an 
allowance  of  counsel  fees  to  creditors 
successfully  opposing  a  con»position  of- 
fered before  adjudication;  and  dis- 
allowance of  counsel  fees  for  opposing 
composition  held  proper,  because  bene- 
fit to  estate  was  not  clear.  In  re  Kin- 
nane  Co.'s  Estate,  242  F.  769,  155  C. 
C.  A.  357. 

CITED    WITHOUT    DEFiNiTE    AP- 
PLICATION 

In  re  National  Carbon  Co.  (C.  C.  A.) 
241  F.  330;  In  re  Stitt  (C.  C.  A.)  252 
F.  1;  In  re  Greer  (D.  C.)  248  F.  131. 
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§  9587.  (Act  July  1,  1898,  c.  541,  §  3,  as  amended.  Act  Feb.  5, 19( 
c  487,  §  2.)     Acts  of  bankruptcy. 
I.  ACTS    OF    BANKRUPTCY 

(A)  Actt  of  hankmiitoi/  in  general  and 


individual* 

2.  Natura  and  effect  ol  an  act  ot 
bankruptey^Tbe  various  acts  of  bank- 
ruptcy which  support  a  petition  in  in- 
Toluntar;  proceedings  enumerated.  In 
re  McGraw  (D.  C.)  254  F.  442. 

3.  Iniolveney  aa  an  •■•■ant  la  aota 
af  baakniptey.— .8e«  Id  re  Hargadine- 
McKittrick  Dry  Goods  Co.  (D.  C.)  239 
F.  156,  decree  reversed  Zeitinger  t, 
Hargadine-MoKittrlck  Dry  Goods  Co. 
(C.  C.  A.)  244  F.  719. 

At  the  time  the  petition  ot  creditors 
WHS  Sled  to  declare  the  debtor  a  bank- 
rupt, his  assets  amounted  to  $9,000, 
and  his  debts  to  but  (8,679.  Held, 
since  bis  assets  exceeded  his  liabilities, 
(he  court  finds  that  the  solvency  of  the 
defendant  has  been  proved,  and  tbe 
petition  to  adjudge  him  a  bnnkriipt  is 
dismissed.  In  re  Gilmore.  S  Alaska, 
293. 

In  marsbsling  tbe  assets  and  liabil- 
ities of  an  alleged  bankrupt's  estate, 
to  determine  whether  he  is  solvent  or 
insolvpnt.  there  shall  be  do  allowaube 
or  deduction  made  from  tbe  assets  on 
nconnt  of  a  homestead  or  other  ex- 
emption, since  tbe  whole  estate  must 
he  considered  upon  the  theory  that  the 
defendant  has  sufficient  property  with 
which  be  may  pay  his  debts,  if  he 
choones  to  do  so.     Id. 

4.  Fraudulent  convey  an  ce»^-In  de- 
termining whether  a  chattel  mortgage 
la  a  conveyance  working  a  fraud  on. 
creditors,  tbe  state  law  governs.  John- 
Bon-Baitlie  Shoe  Co.  v.  Bardeley,  El- 
mer &  Niebola,  237  F.  763,  150  C.  C.  A. 
517. 

Under  tbe  Utah  law,  a  chattel  mort- 
gniie  held  not  invoUd  as  conveyance 
intended   to   hinder,   delay,   or   defraud 


fai 


rpditor 


:  to  a 


iikruptpy   within   gectit 


t  to  a 


subd. 


of   I 
1.     Id. 

Where  property  conveyed  by  alleged 
bankrupt  largely  exceeded  debts  dis- 
charged or  aasumed  by  grnntee,  con- 
veyance must  be  deemed  net  of  bank- 
ruptcy, and  intended  to  hinder  and  de- 
lay petitioning  creditor,  whose  claim 
(2048) 


asaumed,  though  grantee, 
part  of  consideration,  exeented  and 
cured  approval  of  bond  aupersediag, 
purposes  of  appeal,  judgment 
ot  petitioning  creditor.  Morris i 
Bieman,  249  F.  97.  161  C.  C.  A.  149. 

5.  Wrangral    or   fraudulMl 

tmt.f— A  debtor's  execution  of  a  cbi 
tel  mortgage  in  favor  of  bis  largi 
creditor  held,  under  tbe  evidence,  i 
to  be  a  conveyance  intended  to  hind 
delay,  or  defraud  creditors,  which  i 
constitutes  an  act  of  bankruptcy,  wil 
in  section  3,  eubd.  1.  Jobnson-Bail 
Shoe  Co.  V.  Bardsley,  Elmer  &  Niche 
237  F.  703,  150  C.  C.  A,  517, 

6.  Presumption     and     proof 

fraudulent  Infant  ^.Evidence  held 
show  that  deed  of  trust,  executed  pi 
Euant  to  agreement  with  creditors  a 
delivered  in  escrow,  was  not  eiecul 
to  hinder  delay,  or  prevent  credit< 
from  collecting  their  debts.  N.  L.  Ci 
penter  &  Co.  v,  Lybraad,  230  F.  I 
144  C.  C.  A.  382. 

7.  Cenaealnent  or  ramovil  of  pre 
•rty^-Tbere  was  a  concealment 
property  constituting  act  of  bankrupt 
where  debtor,  asked  by  creditor  wt 
he  hsd  done  with  money,  said  he  h 
left  It  in  a  ssfe  place,  available  on 
settlement,  bat  that  be  had  offsets  ( 
ceediug  creditor's  claim.  In  re  Bu 
(D.  C.)  245  F.173. 

Where  no  depletion  of  his  estate  < 
curs  as  result  of  the  debtor's  remoi 
of  his  property  from  one  place  to  a 
other,  such  removal  Is  not  an  act 
bankruptcy  of  which  creditors  can  coi 
plain.  In  re  McGraw  (D.  C.)  254 
442. 

8.  Giving  a  praference^— Under  ei 
tion  3a,  subd.  3.  petition  alleging  th 
bankrupt  permitted  creditors  to  obts 
preferences  through  judgments, 
which  executions  were  issued,  whi 
were  levied  upon  property  of  alleg 
bankrupt,  wbo  bad  not  discharged  su 
preferences,  although  more  than  fl 
days  had  elapsed  since  same  were  o 
tained.  held  to  allege  no  act  of  ban 
ruptcy.  In  re  D.  F.  Herlehy  Co.  ( 
C.)  247  F.  369. 
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9-  —  Intention  to  give  a  preference. 

—Execution  of  chattel  mortgage,  where 
only  intent  to  hinder,  delay,  or  defraud 
creditors  was  to  give  chattel  mortgagee 
priority,  does  not  constitute .  an  act  of 
.  bankruptcy,  within  section  3,  subd.  1, 
as  conveyance  to  hinder,  delay,  or  de- 
fraud creditors;  subdivision  having 
same  construction  as  statute  of  Eliza- 
beth. Johnson-Baillie  Shoe  Co.  v. 
Bardsley,  Elmer  &  Nichols,  237  F.  763, 
150  C.  C.  A.  517. 

There  must  be  an  intent  to  prefer; 
but  if  the  effect  of  the  transfer  is  to 
give  a  preference,  such  intent  is  pre- 
sumed on  the  familiar  principle  that 
one  is  presumed  to  intend  the  natural 
consequences  of  his  acts.  In  re  Bloom- 
berg  (D.  C.)  253  F.  94. 

H.  —  Payment  in  money ^-An  in- 
solvent debtor,  who  nndertakes  to  raise 
funds  and  compound  his  indebtedness, 
should  keep  accurate  accounts,  showing 
what  he  received  and  disbursed,  and 
his  failure  to  do  so  will  count  heavily 
against  his  assertion  of  honesty  and 
good  faith  towards  his  creditors.  In 
re  Bloomberg  (D.  C.)  253  F.  94. 

Payments  by  an  insolvent  to  certain 
creditors  of  25  per  cent,  of  their  claims, 
pursuant  to  an  arrangenient  made  by 
a  creditors*  committee,  approved  by 
most  of  them,  for  settlement  of  all  his 
indebtedness  on  that  basis,  where  he 
had  secured  funds  to  complete  the  set- 
tlement, were  not  preferential,  and  did 
not  constitute  acts  of  bankrupcy.    Id. 

13.  Suffering  a  preference  through 
legal  proceedings^Under  section  1,  d. 
25,  section  3,  cl.  3,  and  sections  60a, 
60b,  67c,  and  67f,  creditor,  recovering 
judgment  in  invitum  and  collecting  by 
execution  within  four  months,  to  re- 
ceive a  preference.  Golden  Hill  Dis- 
tilling Co.  V.  Logue,  243  F.  342,  156 
C.  C.  A.  122. 

Where,  with  intent  to  prefer  a  cred- 
itor, a  bankrupt  confessed  jud^pnent, 
the  act  falls  within  section  3a  (2) ;  but,  if 
there  was  no  intention  to  effect  a  pref- 
erence, it  falls  within  section  3a (3). 
In  re  Musgrove  Mining  Co.  (D.  C.)  234 
F.  99. 

Confession  'of  judgment  or  partici- 
pation in  proceedings  to  secure  a  de- 
fault judgment  against  himself  by  an 
insolvent  debtor  with  intent  to  defraud 
his  creditor  or  prefer  a  creditor  is  an 
act  of  bankruptcy  within  section  3a,  els. 
1,  2,  though  execution  is  withheld  four 
months.  In  re  Irish  (D.  C.)  238  F. 
411. 

Under  section  3a,  subd.  3,  where 
judgment  creditor  delays  more  than  four 
months  in  advertising  or  directing  sale 
tmder  execution,  no  act  of-  bankruptcy 
is  committed;  though  judgment  lien 
then  becomes  invulnerable  to  attack 
nhder  act.  In  re  D.  F.  Herlehy  Co. 
(D.  C.)   247  F.  369. 

An  amended  petition  in  involuntary 
proceedings,  averring  the  alleged  bank- 
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rupt  suffered  creditors  to  obtain  pref- 
erences by  legal  proceedings,  held  in- 
sufficient to  allege  acts  of  bankruptcy 
specified  by  section  3,  subd.  a3.  In  re 
McGraw  (D.  C.)  254  F.  442. 

The  debtor  suffered  judgment  within 
four  months  before  filing  of  petition  in 
bankruptcy  was  shown  when  all  pro- 
ceedings from  commencement  of  action 
to  entry  of  judgment,  including  issuance 
and  return  of  execution  and  enforced 
payment  thereof,  occurred  within  four 
months  before  filing  of  petition.  An- 
derson V.  Stay  ton  State  Bank  (Or.)  159 
P.  1033. 

15.  —  Failure  to  vacate  or  dis- 
charge ilen^— A  judgment  creditor  held 
to  have  acquired  a  lien  more  than  four 
months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  the  debtor,  under 
Code  Civ.  Proc.  N.  Y.  §  1405,  so  that 
the  failure  to  discharge  the  lien  was 
not  an  act  of  bankruptcy  available 
thereunder.  In  re  Superior  Jewelry 
Co.,  243  F.  368,  156  C.  C.  A.  148,  af- 
firming order   (D.  C.)  239  F.  373. 

Failure  of  an  insolvent  to  discharge 
a  lien,  obtained  through  judicial  pro- 
ceedings more  than  four  months  prior 
to  bankruptcy  proceedings,  held  not  an 
act  of  bankruptcy,  although  the  time 
fixed  for  sale  of  the  property  was  with- 
in the  four  months'  period.  In  re  Su- 
perior Jewelry  Co.  (D.  C.)  239  F.  373, 
order  affirmed  (C.  C.  A.)  243  F.  368. 

Under  section  3,  subd.  a3,  an  insol- 
vent debtor  does  not  commit  an  act  of 
bankruptcy  merely  by  inaction  for  four 
mouths  after  levy  of  an  execution  on 
his  realty,  but  it  must  appear  that  he 
failed  at  least  five  days  before  the  date 
fixed  for  sale  to  discharge  or  vacate 
the  same,  and  such  failure  occurred  in 
the  four  months'  period.  In  re  Mc- 
Graw (D.  C.)  254  F.  442. 

For  a  bankrupt  to  suffer  sale  of  the 
property  to  satisfy  a  special  and  su- 
perior lien,  such  as  a  purchase-money 
lien,  does  not  constitute  an  act  of  bank- 
ruptcy.    Id. 

18.  Assignment     for     creditors^— See 

In  re  Graham  &  Sons  (C.  C.  A.)  252 
F.  03. 

Under  section  3,  cl.  4,  as  amended 
in  1903,  bankruptcy  proceedings  tak- 
en within  four  months  displace  assign- 
ment and  receivership  proceedings  in 
the  state  court,  and  terminate  the  ju- 
risdiction of  such  court.  Stellwagen 
v.  Clum,  38  S.  Ct.  215,  245  U.  S.  605, 
62  Li.  Ed.  507,  answering  certified 
questions  218  F.  730,  134  C.  C.  A. 
408,  and  answers  to  certified  questions 
conformed  to   (C.  C.  A.)  250  F.  1022. 

Execution  of  deed  to  trustee  for  cred- 
itors pursuant  to  agreement  with  cred- 
itors held  not  act  of  bankruptcy,  where 
it  was  delivered  in  escrow  for  deliv- 
ery in  case  all  creditors  should  con- 
sent. N.  L.  Carpenter  &  Co.  v.  Ly- 
brand,  230  F.  84,  144  C.  C.  A.  382. 

Assignment   for   benefit  of   creditors 
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is  act  of  bankruptcy,  though  the  as- 
Bignment  remains  valid  until  adjudi- 
cation in  bankruptcy  is  made;  it  be- 
ing regarded  as  potentially  a  fraud 
upon  Bankruptcy  Act  and  creditors. 
In  re  Louis  Neuburger,  Inc.,  240  F.  947, 
153  C.  C.  A.  633,  affirming  order  (D. 
C.)  233  F.  701. 

Under  section  3a,  assignment  for 
creditors  held  an  act  of  bankruptcy, 
whether  made  within  or  without  the 
United  States,  and  whether  a  voluntary 
or  statutory  assignment.  In  re  Ber- 
thoud    (D.   C.)    231   F.  529. 

In  bankruptcy  proceeding  against 
alien,  held  that  court  could  not  take  ju- 
dicial notice  as  to  whether  assignment 
in  England  was  a  voluntary  or  a  stat- 
utory assignment.     Id. 

A  general  assignment,  though  not 
such  in  terms,  but  in  legal  effect  under 
Code  Ala.  1907,  §  4295,  is  an  act  of 
bankruptcy  under  federal  Bankruptcy 
Act,  insuring  an  adjudication  of  bank- 
ruptcy and  distribution  of  debtor's  as- 
sets by  bankruptcy  court.  Anders 
Bros.  V.  I/atimer  (Ala.)  73  So.  925. 

19.  —  What  oonstUutsa  general 
aseignment^— An  instrument  whereby  a 
corporation  appointed  persons  as  its 
agents  and  trustees  to  wind  up  its 
affairs,  to  collect  outstanding  accounts, 
pay  debts,  etc.,  held  not  a  general  as- 
signment, within  the  Bankruptcy  Act, 
or  state  statutes,  constituting  an  act 
of  bankruptcy.  In  re  Ambrose  Mat- 
thews &  Co.,  236  F.  539,  149  C.  C. 
A.  591,  affirming  decree  (D.  C.)  229  F. 
309. 

A  general  assignment  by  an  insolvent 
is  an  act  of  bankruptcy,  and  will  sup- 
port an  adjudication.  In  re  Federal 
MaU  &  Express  Co.  (D.  C.)  233  F. 
691. 

The  appointment  of  special  commis- 
sioners to  sell  West  Virginia  lands  of 
a  judgment  debtor,  execution  having 
been  returned  nulla  bona,  etc.,  held 
not  to  constitute  an  act  of  bankruptcy 
by  the  debtor,  on  the  theory  such  ap- 
pointment amounted  to  a  general  as- 
signment, or  applying  for  or  permit- 
ting of  appointment  of  a  trustee  or 
receiver.  In  re  McGraw  (D.  C.)  254 
F.  442. 

21. Solvency      no      defenso.r— A 

solvent  debtor  who  makes  a  general 
assignment  for  benefit  of  creditors, 
may  under  section  3a (4),  be  adjudi- 
cated a  bankrupt.  In  re  Utley  (D.  C.) 
235  F.  905. 

22.  Appointment  of  receiver  or  trus- 
teed—Under section  3,  cl.  4,  as  amend- 
ed in  1903,  bankruptcy  proceedings 
taken  within  four  months  displace  as- 
signment and  receivership  proceedings 
in  the  state  court,  and  terminate  the 
jurisdiction  of  such  court.  Stellwagen 
V.  Clum,  38  S.  Ct.  215,  245_U.  S.  605, 
62  L.  Ed.  507,  answering  certified 
questions  218  F.  730,  134  C.  C.  A. 
408,  and  answers  to  certified  questions 
conformed  to  (G.  C.  A.)  250  F.  1022. 
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Under  section  3,  it  is  an  act  of 
bankruptcy  for  an  insolvent  debtor  to 
apply  for  a  trustee  or  receiver  for  his 
property,  or  for  a  receiver  or  trustee 
to  be  appointed.  In  re  McKinnon  Co. 
(D.  C.)  237  F.  869. 

The  appointment  of  special  commis- 
sioners to  sell  West  Virginia  lands  of 
a  judgment  debtor,  execution  having 
been  returned  nulla  bona,  etc.,  held 
not  to  constitute  an  act  of  bankruptcy 
by  the  debtor,  on  the  theory  such  ap- 
pointment amounted  to  a  general  as- 
signment, or  applying  for  or  permitting 
of  appointment  of  a  trustee  or  receiver. 
In   re  McGraw  (D.  C.)   254   F.  442. 

24. On   application  of  creditors 

or  others.— Where  bankruptcy  pro- 
ceeding was  not  prosecuted  until  after 
administration  of  estate  in  receiver- 
ship proceeding,  creditors  acquiescing 
in  the  receivership  proceeding  held  es- 
topped to  set  up  acts  of  bankruptcy 
other  than  the  receivership.  Ohio  Mo- 
tor Car  Co.  V.  Eiscman  Magneto  Co., 
230  F.  370,  144  C.  C.  A.  512,  certiorari 
denied  National  Carbon  Co.  v.  Ohio 
Motor  Car  Co.,  36  S.  Ct.  724,  241  U. 
S.  673,  60  L.  Ed.  1231. 

25.  Admission  of  insolvency  and  will- 
ingness   to    be    adjudged    bantinipt^^ 

It  is  not  an  act  of  bankruptcy  for  an 
insolvent  debtor  to  sign  and  publish 
a  statement  of  his  affairs  showing  an 
excess  of  liabilities  over  assets.  In  re 
Berthoud  (D.  C.)  231  F.  529. 

A  debtor's  written  admission  of  in- 
ability ,to  pay  his  debts,  and  willixig- 
ness  on  that  ground  to  be  adjudged  a 
bankrupt,  is  sufficient  to  support  an 
adjudication,  without  regard  to  his 
solvency  or  insolvency.  In  re  Welles- 
ley  (D.  C.)  252  F.  854. 

(B)  Acts  of  bankruptcy  hy  partnerships 

26.  In  generals— A  written  admission 
by  one  of  three  partners  'on  behalf  of 
the  firm  of  its  inability  to  pay  its 
debts  and  its  willingness  on  that 
ground  to  be  adjudged  a  bankrupt  is 
not  an  act  of  the  partnership,  and 
is  insufficient  to  support  an  adjudica- 
tion against  the  opposition  of  the  oth- 
er partners.  In  re  Wellesley  (D.  C.) 
252  F.  854. 

27.  Transfers  of  property  and  pref- 
erences^—The  withdrawal  from  a  bank 
by  one  partner  of  money  of  the  firm, 
and  his  retention  of  the  money  and 
refusal  to  produce  it,  was  a  conceal- 
ment of  property  by  the  partnership 
with  intent  to  hinder,  delay,  and  de- 
fraud creditors,  which  constituted  an 
act  of  bankruptcy.  In  re  Wellesley 
(I).  C.)   252  F.  854. 

29.  Insolvency  of  firm  and  of  part- 
ners.—See  Moody -Hormann-Boelhau  we 
V.  Clinton  Wire  Cloth  Co.,  246  F.  653, 
158  C.  C.  A.  609. 

(C)  Acts  of  hankruptcy  hy  corporationa 

30.  Assignment     for     creditors.— A 

general  assignment,  within  meaning  of 
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section  3,  subd.  a  (4),  as  amended  by 
Act  Feb.  5.  1903,  c.  487,  §  2.  em- 
braces any  act  by  alleged  bankrupt 
haying  effect  of  conveyance  of  all  its 
property  and  appropriation  of  it  to 
raise  funds  to  pay  its  debts,  share  and 
share  alike.  And  under  Rev.  St.  Tex. 
1911,  arts.  1205-1207,  .dissolution  of 
corporation,  whereby  property  was 
transferred  to  directors  as  receivers, 
held  in  effect  assignment  for  benefit 
of  creditors.  Moody-Hormann-Boel- 
hauwe  v.  Clinton  Wire  Cloth  Co.,  246 
F.  653,  158  C.  C.  A.  609. 

31.  Transfers  of  property^— The  own- 
er of  the  stock  of  a  solvent  corpora- 
tion, by  selling  its  property  and  de- 
positing the  proceeds  to  his  own  credit, 
held,  under  the  facts  shown,  not  to 
have  committed  an  act  of  bankruptcy 
on  the  part  of  the  corporation.  In 
re  M.  S.  Fersko,  Inc.  (C.  C.  A.)  250 
F.  357. 

Knowledge  of  the  manager  of  a  cor- 
poration that  it  was  indebted,  which 
fact  he  concealed,  held  not  imputable 
to  the  corporation,  to  render  a  trans- 
fer of  its  property,  in  which  he  had 
no  part,  fraudulent,  and  an  act  of  bank- 
ruptcy.    Id. 

32.  Appointnent  of  roceiverw— An  in- 
solvent corporation  commits  an  act  of 
bankruptcy  by  procuring  the  appoint- 
ment of  a  receiver  through  an  applica- 
tion by  its  president  in  a  suit  in  which 
the  corporation  and  the  president  were 
defendants.  Graham  Mfg.  Co.  v.  Davy- 
Pocahontas  Coal  Co.,  238  F.  488,  151 
C.  C.  A.  424. 

Where  application  for  receivership 
was  made  by  stockholders  and  credi- 
tors, and  could  not  have  been  made 
by  corporation  itself  under  Gen.  Laws 
R.  I.,  c.  213,  S  27,  as  amended  by 
Laws  1909,  c.  424,  corporation  held  not 
to  have  committed  an  act  of  bank- 
ruptcy. Hansen  v.  Uniform  Seamless 
Wire  Co.,  243  F.  177,  156  C.  C.  A. 
43,  affirming  decree  (D.  C.)  235  F.  616. 

Appointment  of  receiver  at  stock- 
holder's suit  against  corporation,  where 
there  was  m>  allegation  of  insolvency, 
but  bill  alleged  assets  of  corporation 
were  sufficient  to  pay  debts,  was  not 
act  of  bankruptcy.  Shannon  v.  Shep- 
ard  Mfg.  Co.,  119  N.  B.  768,  230  Mass. 
224. 

34.  Admission  of  insolvenoy  and 
willingness  to  be  adjudoed  bankrupts- 
See  Albers  Commission  Co.  v.  Richter, 
251  F.  860,  164  C.  C.  A.  85. 

Though  involuntary  petition  in  bank- 
ruptcy against  corporation  did  not  al- 
lege act  of  bankruptcy,  yet,  where  it 
was  in  fact  insolvent,  it  may  by  reso- 
lation  confess  its  insolvency  and  in- 
ability to  pay  its  debts,  and  declare 
its  willingness  to  be  adjudicated  bank- 
rupt on  that  ground,  and,  if  that  be 
done,  new  petition  can  be  filed.  In 
re  D.  F.  Herlehy  Co.  (D.  C.)  247  F. 
369. 


II.  TIME    FOR    FILING    PETITION 

IN  BANKRUPTCY 

36.  Commission  of  act  of  bankruptoy. 

—Creditors  held  entitled  to  invoke  ju- 
risdiction of  bankruptcy  court  within 
four  months  after  act  of  bankruptcy 
committed  in  England,  where  acts  of 
bankruptcy  must  have  occurred  with- 
in three  months.  In  re  Berthoud  (D. 
C.)  231  F.  529. 

A  petition  in  involuntary  bankruptcy 
may  be  amended  although  the  alleged 
act  of  bankruptcy  has  occurred  more 
than  four  months  prior  to  the  amend- 
ment. In  re  C.  W.  Bartleson  Co.  (D. 
C.)  253  F.  296. 

III.  ISSUE     AND     PROOF     OF     IN- 

SOLVENCY 

39.  ExIstonoe  and  date  of  insoi- 
veney^— Under  sections  1  (1,  4,  19),  3 
(5),  a  creditor  of  a  corporation  which 
was  adjudicated  a  voluntary  bankrupt 
cannot  attack  the  adjudication  on  the 
ground  that  the  corporation  was  not 
actually  insolvent.  In  re  Southern 
Arizona  Smelting  Co.,  231  F.  87,  146 
O.  C.  A.  275. 

40.  Issue    'Of     insolvency^— Where 

creditor  sought  leave  to  defend  on  is- 
sue of  solvency,  held,  that  conditions 
more  onerous  than  could  be  imposed 
upon  bankrupt  under  sections  3d,  7, 
should  not  have  been  imposed.  Abbott 
V.  Wauchula  Mfg.  &  Timber  Co.,  229 
F.  677,  144  C.  C.  A.  87. 

Where  alleged  bankrupt  withdrew  de- 
nial of  insolvency,  and  admitted  in- 
solvency, application  by  party  inter- 
ested for  leave  to  defend  after  ad- 
judication held  to  call  for  the  exer- 
cise of  a  sound  discretion.    Id. 

41.  What    oonstltutes    insolvency.— 

See,  also,  notes  under  §  9585. 

Under  the  circumstances,  held,  that 
leferee  in  bankruptcy  was  warranted 
in  reporting  that  alleged  bankrupts 
were  not  insolvent.  In  re  J.  W.  Lavery 
&  Son  (D.  C.)  244  F.  959. 

44.  — ^  Deduction  of  property  fraud- 
ulently    transferred     or    oonoealed.iP4 

Funds  which  the  alleged  bankrupt  has 
concealed  cannot  be  included  in  his 
assets  in  determining  his  solvency.  In 
re  Burg  (D.  C.)  245  F.  173. 

45.  Burden  of  proof  and  evidenoe.p— 

Under  sections  3d,  7,  21a,  59f,  where 
action  on  'creditor's  petition  for  leave 
to  defend  after  adjudication  was  re- 
fused until  he  appeared  for  examina* 
tion,  held,  that  this  condition  was 
prematurely  imposed.  Abbott  v.  Wau- 
chula Mfg.  &  Timber  Co.,  229  F.  677, 
144  C.   C.  A.  87. 

Bankrupt's  books  and  financial  state- 
ment, showing  excess  of  assets  over 
liabilities,  held  to  justify  District 
Court's  refusal  to  find  him  insolvent. 
N.  L.  Carpenter  &  Co.  v.  Lybrand,  230 
F.  84,  144  C.  C.  A.  382. 
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Where  the  record  of  a  itate  court  in 
a  suit  for  the  appointment  oE  a  re- 
ceiTcr  at  a  corporation  showed  that 
the  appointment  was  made  because  the 
corporiitioD  waa  insolveat,  hotb  withio 
the  definition  ot  ioBolvency  in  the 
Banltroptej'  Art  and  under  the  state 
law,  cruditora  filing  a  petition  for  in- 
voluntary bankruptcy  agaiast  the  cor- 
poraliun  need  not  prove  its  inaolvenc; 
and  the  appointment  of  the  receiver 
[or  that  reason,  except  by  the  record 
of  tbc  proceedings  in  tbe  state  court. 
Greenwood  Gum  Co.  v.  Zimmerman 
(C.  C.  A.)  240  V.  037. 

In  proceeding  in  bankruptcy,  evi- 
dence held  to  warrant  finding  tbat, 
after  bankrupt  conveyed  all  but  ODe 
parcel  of  bis  lands,  he  wag  in  solvent. 
Morrison  v.  Rieman,  2i9  F.  OT,  101 
C.   C.  A.  149. 

Finding  that  an  alleged  bankrupt 
partnersbip  was  insolvent  at  the  time 
of  making  preferential  transfers  held 
supported  by  the  evidence,  Houghton 
Wool  Co.  V.  Morris,  249  P.  434.  161 
C.  C.  A.  408. 

Where  concealment  of  property  with 
intent  to  defraud  creditors  is  alleged 
as  an  act  of  bankruptcy,  tbe  burden 
rests  on  the  alleged  bankrupt  to  prove 
solvency  as  a  defense.  In  re  Welles- 
ley  (U.  C.)   232  F.  854. 

On  eoptest  of  a  petition  in  involun- 
tary bankruptcy  based  on  fraudulent 
concealment  of  property,  the  debtor 
has,  under  section  3c,  tbe  burden  of 
showing  his  solvency.  In  re  Burg  (D. 
0.)  245  F.  173. 

IV.  COSTS   AND    EXPENSES 

47.  Bond  for  oostSH— Tbe  bondsmen 
are  liable  under  section  3e,  only  for 
damages  incident  to  the  ttiking  and 
withholding  of  property,  not  the  costs 
and  expenses  incident  to  resisting  tbe 
petition  taxable  under  Genera!  Orders 
in  Bankruptcy,  rule  34  (Comp.  St. 
1918,  p.  11392),  and  Rev.  St.  §  824 
(Corop.  Bt.  1918.  S  1378).  In  re  J. 
Ito  Teruaaki  (D.  C.)  238  F.  934. 

An  alleged  bankrupt  cannot  recov- 
er damages  from  the  petitioner's 
bondsmen  under  section  3e,  where  the 
receiver  appointed  did  not  take  poe- 
session  ot  the  property  because  it  was 
in  the  hands  of  the  sheriff  under  state 
foreiloHure   procepdiuga.    Id. 

On  dismissal  of  involuntary  bank- 
ruptcy petition,  which  furnished  bnRis 
for  appointment  of  receiver,  held  tbat, 
under  section  3e.  neither  sureties  nor 
petitioning  creditors  were  liable  for 
greater  amount  than  that  fixed  in  bond. 
In   re   Weissbord   (D.  C.)   241   F.  516. 

Bankrupt  and  his  attorney  held  es- 
topped from  questioning  right  of  pe- 
titioning creditor,  liable  *on  bond  for 
appointment  of  receiver,  from  off- 
setting against  recovery  amount  of 
judgment  recovered  against  alleged 
bankrupt.    Id. 
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A  bond  given  by  petitloneri  tor  i 

point  men  t  of  receiver,  conditioned 
pay  to  bankrupts  all  costs,  eipti 
es,  and  damages  occasioned  by  t 
appointment  in  case  the  petition  « 
dismissed  and  tbe  receiver  dischsrgi 
does  not  coVer  claims  of  tbe  receiv 
for  expenses  incurred.  In  re 
Sevilla  Restaurant  (D.  C.)  253  F.  41 

48.  Liability  for  on ata— Section  : 
is  not  ap[)licub]e  to  costs  on  dismisi 
of  bankruptcy  petition,  and  such  co; 
are  governed  by  General  Order 
Bankruptcy  No.  84.  In  re  Xatioi 
Carbon  Co..  241  F.  330,  151  C.  C. 
210;  In  re  Weissbord  (D.  C.)  2 
F.  516. 

Upon  dismissal  of  involuntary  pe 
tion,  court  held  without  Inherent  po 
er  to  assess  com peusu lion  of  trust 
and  counsel  against  petitioning  erf 
Itors,  in  absence  of  fraud  or  bad  fai' 
and  that  petitioning  creditors  were  ( 
topped  to  maintain  bankruptcy  pi 
ceeding  held  not  such  bad  faitb  as  a 
thorized  BBsessmcut  of  so  eh  compr 
sat  ion.  In  re  Xatioual  Carbon  C 
241  F.  330,  154  C.  C.  A.  210. 

In    view    of    section    3e,    petit ioni 

quired  possession  of  bankrupt's  pri 
erty,  liable  for  costs  and  expenses 
Feceivership;  bankrupt  and  credilc 
not  having  objected.  In  re  Veler,  2 
F.  633,  ItSl  C.  C.  A.  543. 

Where  an  alleged  bankrupt,  on  t 
filing  of  an  Involuntary  petition,  cc 
sented  to  the  appointment  of  a  i 
ceiver  without  the  bond  required 
section  3(e}  having  been  given,  it  cl 
not.  the  petition  having  been  dismi: 
ed,  object  to  payment  of  necessary  d 
bursements  Out  ot  the  funds  in  t 
receiver's  custody,  on  ground  that  i 
pointment  was  not  warranted  unt 
section  2|3).  In  re  Independent  \ 
chine  &  Tool  Corporation  (C.  C.  i 
201  F.  484. 

Where  petition  in  bankruptcy  « 
dismissed,  held  that,  under  agreem< 
between  petitioners  and  alleged  biu 
rupt  that  parties  should  divide  cost 
stenographers,  bankrupt  .was  entitl 
to  recover  as  coats  such  expenses  ps 
but  not  the  expense  of  a  tranacript 
tbe  testimony  for  his  own  use.  In 
rearte   (U.   C.)   235  F.   917. 

There  is  no  liability  for  filing  a  i 
titioQ  in  bankruptcy  except  for  I 
usual  costB,  unless  the  petitioners  a 
ed  without  probable  cause  and  mi 
cioualy,  in  which  case  the  remedy 
an  action  in  the  nature  of  a  suit  . 
malicious  prosecution.  In  re  J.  . 
Terusati  (D.  C.)   238  F.  934. 

Where  inVoluntar.v  bankruptcy  pi 
tion,  on  which  receiver  was  appoint 
was  dismissed,  held,  that  bankrup 
court  had  such  jurisdiction  as  to  i 
thoriie  allowance  of  damages,  etc., 
accordance  with  section  3e,  occasii 
ed  by  appointment  of  receiver;  t 
bankrupt,  having   been  obliged   to  i 
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to  recover  expenses,  etc,  might  re- 
cover counsel  fees  for  second  proceed- 
ing. But  expenditures  by  alleged  bank- 
rupt in  procuring  dismissal  could  not 
be  allowed  as  part  of  damage  occa* 
sioned  by  appointment  of  receiver.  In 
re  Weissbord  (D.  C.)  241  F.  516. 


CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

In  re  Bridge  (D.  C.)  230  F.  184;  In 
re  Gibney  Tire  &  Rubber  Co.  (D.  O.) 
241  F.  879;  In  re  Fackelman  (I>.  C.) 
248  F.  565;  Anderson  v.  Stay  ton  State 
Bank  (Or.)  169  P.  1033. 


§  9588.  (Act  July  1,  1898,  c.  541,  §  4,  as  amended.  Act  Feb.  5,  1903, 
c.  487,  §  3,  and  Act  June  25,  1910,  c.  412,  §§  3,  4.)  Who  may 
become  bankrupts. 


I.  PERSONS  SUBJECT  TO  BANK- 
RUPTCY LAW 

1.  Voluntary  bankruptcy^— The  mere 
pendency  of  an  involuntary  petition  in 
bankruptcy  does  not  deprive  the  court 
of  jurisdiction  to  entertain  a  volun- 
tary petition  and  adjudicate  thereunder. 
International  Silver  Co.  v.  New  York 
Jewelry  Co.,  233  F.  945,  147  C.  C.  A. 
619. 

To  entitle  petitioner  to  be  adjudicat- 
ed voluntary  bankrupt,  it  is  not  es- 
sential that  it  should  own  any  prop- 
erty, or  that  its  property  should  be 
subject  to  administration  in  bankruptcy, 
and  it  is  not  e.ssential  that  petitioner 
for  voluntary  bankruptcy  be  insolvent. 
In  re  Hargadine-McKittrick  Dry  Goods 
Co.  (D.  C.)  239  F.  155.  decree  reversed 
Zeitinger  v.  Hargadine-McKittrick  Dry 
Goods  Co.  (C.  C.  A.)  244  F.  719. 

2.  Involuntary    bankruptcy.  —  Under 

secUons  1(11),  4b,  17a,  63a,  64,  per- 
scnal  property  taxes  held  debts,  to  be 
included  in  determining  whether  al- 
leged bankrupt's  debts  amount  to  $1,- 
000.  Kaw  Boiler  Works  v.  SchuU,  230 
F.  587,  144  C.  C.  A.  Wl. 

In  1914  the  alleged  bankrupt  and  an- 
other entered  into  contracts  by  which 
they  agreed  to  clear  and  put  into  crop 
80  acres  on  each  of  a  number  of  in- 
tended homesteads  in  Utah.  The  con- 
tracts provided  that  the  work  should 
be  started  as  soon  "as  the  weather  per- 
Diits,"  and  that  40  acres  on  each  tract 
should  be  put  under  cultivation  by 
January  1,  1916.  When  the  petition 
was  filed  on  December  11,  1915,  noth- 
ing had  been  done  to  comply  with  the 
contracts,  nor  at  the  time  of  the  hear- 
ing several  months  later.  The  bank- 
rupt and  his  associates  had  received 
payments  on  the  contracts  in  excess 
of  $4,000.  Held,  that  the  fncts  were 
sufficient  to  show  a  breach  of  the  con- 
tracts, and  that  the  bankrupt  owed 
provable  debts  thereon  exceeding  the 
statutory  requirement  In  re  Spenglcr. 
(D.  C.)  238  F.  862. 

21/2-  Occupation  In  general.— The 
status  of  an  alleged  bankrupt  as  to 
his  occupation  is  in  general  to  be  de- 
termined as  of  the  date  when  the  acts 
of  bankruptcy  charged  were  committed. 
Where  an  alleged  bankrupt  is  engaged 
in  several  occupations  at  the  same  time, 
what  constitutes  his  principal  orc\ipa- 
tion  is  to  be  determined  from  all  the 


circumstances   of  the  particular   case. 
Harris  v.  Tapp  (D.  0.)  235  F.  91S, 

7.  Decedents'  estates^-On  death  of 
insolvent,  creditors  cannot  resort  to' 
proceedings  in  bankruptcy,  but  are  un- 
der necessity  of  submitting  to  juris- 
diction and  judgment  of  probate  court. 
In  re  Fackelman  (D.  C.)  248  F.  565. 

10.  Farmers.— One  who  is  chiefly  en- 
gaged in  threshing  for  hire  grain  raised 
by  others  is  not  engaged  chiefly  in 
farming  or  tillage  of  the  soil,  so  as  to 
be  exempt  from  involuntary  bankruptcy 
proceedings  under  section  4b.  Hart- 
Parr  Co.  V.  Barkley,  231  F.  913,  140 
C.  C.  A.  109. 

In  determining  whether  an  alfeged 
bankrupt  is  chiefly  engaged  in  farm- 
ing, all  his  activities  are  to  be  taken 
into  consideration,  the  relative  amount 
of  time  devoted  to  each,  and  the  com- 
parative amount  of  revenue  received 
and  indebtedness  incurred  in  each. 
And  an  alleged  bankrupt,  who.  although 
conducting  a  large  farm,  also  built  and 
operated  a  packing  house,  creamery, 
and  poultry  yards,  buying  live  stock 
and  poultry,  and  who  contracted  the 
larger  part  of  his  indebtedness  in  con- 
nection with  business  other  than  farm- 
ing, held  not  chiefly  engaged  in  farm- 
ing. In  re  Brown  (C.  C.  A.)  253  F. 
357. 

An  alleged  bankrupt  held,  on  the  evi- 
dence, to  have  been  engaged  chiefly 
in  farming,  and  not  subject  to  invol- 
untary proceodings.  Harris  v.  Tapp 
(D.  C.)  235  F.  918. 

One  who  cultivates  about  two  acres 
of  ground  and  has  a  few  implements, 
but  who  has  various  outside  interests, 
held  not  "chiefly  engaged  in  farming." 
In  re  Spengler  (D.  C.)  238  F.  802. 

Stock  raising  and  dairying  in  con- 
nection with  and  incidental  to  tillage 
of  the  soil  are  in  common  parlance  a 
part  of  farming,  and  therefore,  though 
the  word  "farming,"  used  in  the  Bank- 
ruptcy Act,  jis  broader  than  "tillage  of 
the  soil,"  stock  raising,  etc.,  in  order 
to  be  included  therein,  must  be  inci- 
dental to  tillage  of  the  soil.  And  in 
this  case  evidence  held  insuflScient  to 
show  that  the  bankrupts  were  chiefly 
engaged  in  farming  or  tillage  of  the 
soil:  it  appearing  that  the  greater  pro- 
portion of  the  bankrupts*  business  was 
in  the  manufacture  and  resale  of  farm 
products,    which    they    purchased    and 
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marketed  as  finished  products.  In  re 
Brown  (D.  C.)  251  F.  365. 

Petitioning  creditors  have  the  bur- 
den of  showing  that  the  debtor  did 
not  fall  within  the  classes  exempted  by 
section  4b;  but  proof  that  practically 
all  of  the  indebtedness  arose  from 
ventures  having  no  connection  what- 
ever w^ith  the  farm  industry  cast  on 
'  debtor,  who  contended  that  he  was  a 
person  engaged  chiefly  in  farikiing,  the 
burden  of  establishing  that  fact.  A 
so-called  retired  farmer,  who  incurred 
considerable  indebtedness  in  indorsing 
notes  in  purely  commercial  ventures, 
held  not  a  person  chiefly  "engaged  in 
farming,"  even  though  he  at  times 
assisted  his  son,  to  whom  he  had  rent- 
ed his  farm.  In  re  Driver  (D.  0.) 
252  F.  956. 

Provisions  of  state  law  providing  for 
involuntary  insolvency  are  noi  suspend- 
ed as  to  farmers  by  existence  of  the 
federal  law  providing  for  voluntary 
but  not  involuntary  bankruptcy  of 
farmers.  Pitcher  v.  Standish,  98  A. 
93,  99   Conn.   601.      ' 

II.  CORPORATIONS  SUBJECT  TO 
BANKRUPTCY  LAW 

12!  Jurisdiction     of     oorporatiORS.P— 

Corporation  is  entitled  in  proper  case 
to  receive  discharge  in  bankruptcy,  and 
its  directors  have  authority  in  Mis- 
souri to  put  it  into  voluntary  bank- 
ruptcy. And  the  right  of  a  corpora- 
tion in  a  proper  case  under  the  Bank- 
ruptcy Act  to  file  petition  for  voluntary 
bankruptcy  cannot  be  denied,  because 
of  improper  motives,  and  that  the  cor- 
poration and;'  its  directors  appeared 
and  contested  suit  against  them  in  state 
court,  in  which  receiver  was  appointed, 
does  not  estop  them  from  filing  volun- 
,  tary  petition  in  bankruptcy.  In  re 
Hargadine-McKittrick  Dry  Goods  Co. 
(D.  C.)  239  F.  155.  And  see  Zeitin- 
ger  v.  Hargadine-McKittrick  Dry 
Goods  Co.  (C.  C.  A.)  244  F.  719. 

The  solvency  or  insolvency  of  a 
corporation  petitioning  for  voluntary 
bankruptcy  is  not  material.  In  re 
United  Grocery  Co.  (D.  C.)  239  F. 
1016. 

Creditors  of  a  corporation  have  no 
right  to  contest  the  voluntary  adju- 
dication of  t^<he  corporation  on  the 
ground  that  the  directors  had  no  au- 
thority to  file  the  petition,  and  that 
their  purpose  was  to  avoid  liability  in 
a  suit  by  the   stockholders.     Id. 

In  view  of  Bankruptcy  Act,  §  4,  the 
fraudulent  purpose  of  directors  of  a 
corporation  to  avoid  liability  in  the 
stockholders*  suit,  in  which  no  re- 
ceiver had  yet  been  appointed,  by  filing 
a.  petition  in  voluntary  bankruptcy, 
does  not  require  the  adjudication  to  be 
set  aside  on  petition  of  the  stockhold- 
ers.    Id. 

Under  Comp.  Laws  Fla.  1914,  §  2663, 
the  directors  have  authority  to  file  on 
behalf  of  the  corporation  a  voluntary 
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petition  in  bankruptcy,  notwithstand- 
ing the  provisions  regulating  the  dis- 
solution  of  corporations.     Id. 

A  corporation  may  file  a  voluntary 
petition  in  bankruptcy,  and  under  Gen. 
Code  Ohio,  §  8660,  directors  of  a 
stock  corporation  have  authority  to  aa- 
thori£e  the  filing  of  a  voluntary  pe- 
tition in  bankruptcy.  And,  in  view  of 
Gen.  Code  Ohio,  f  8665,  relating  to  . 
reduction  of  number  of  directors  of 
corporation,  held,  that  resolution  by 
directorate  of  stock  corporation,  after 
reduction  of  number  of  dinectors,  au- 
thorizing filing  of  voluntary  petition 
in  bankruptcy,  was  not  subject  to  at- 
tack by  stockholder  not  of  record, 
where  filing  of  petition  was  ratified  at 
stockholders'  meeting.  In  re  S.  &  S. 
Mfg.  &  Sales  Co.  (D.  C.)  246  F.  1005. 

18.  Insurance  companiesw— An  incor- 
porated fraternal  benefit  association  is 
not  an  insurance  corporation,  within 
the  provision  of  the  Bankruptcy  Act 
excepting  such  corporations  from  the 
benefits  thereof.  In  re  Grand  Lodge  A 
O.  U,  W.  (D.  C.)  232  F.  199. 

20.  Public    servloo    corporationSd^A 

corporation  operating  a  plant  to  gen- 
erate and  sell  electricity  is  not  within 
the  exception  to  section  4.  Ordinarily 
at  least  an  electric  street  railway  is 
not  a  "railroad,"  within  this  section. 
Grafton  Gas  &  Electric  Light  Co.  (D. 
C.)   2q3  F.  668. 

22.  Charitable,  reiiglouft,  and  other 
corporations  not  for  profltw— Under 
Bankruptcy  Act,  f  1,  ds.  6,  19,  and 
section  4a,  Const.  N.  Y.  art.  8,  §§  1-3, 
and  Benevolent  Orders  Law  N.  ¥.  |S 
2,  3,  5,  lodge  of  Odd  Fellows  held  enti- 
tled to  file  voluntary  petition  in  bank- 
ruptcy. In  re  Carthage  Lodge,  No. 
365,  I.  O.  O.  F.  (D.  C.)  230  F.  694. 

23.  Unincorporated  companies.— Un- 
der section  4,  subd.  "b,"  unincorporat- 
ed fraternal  beneficial  association, 
whose  chief  object  was  beneficial,  rath- 
er than  social,  held  subject  to  be  ad- 
judged a  bankrupt.  In  re  Order  of 
Sparta,  242  F.  235,  155  C.  C.  A.  75,  af- 
firming order  (D.  C.)  238  F.  437. 

Difilculty  of  ascertaining  value  of  cer- 
tificates, to  determine  their  amount  in 
voting  for  trustee,  held  not  valid  ob- 
jection to  bankruptcy  proceeding 
against  unincorporated  fraternal  as- 
sociation.    Id. 

An  unincorporated  fraternal  organi- 
zation, providing  death  benefits  for  its 
members,  is  an  unincorporated  compa- 
ny within  section  4,  as  amended  by  Act 
June  25,  1910,  §  4,  that  such  a  com- 
pany may  be  adjudged  a  bankrupt.  In 
re  Order  of  Sparta  (D.  C.)  238  F.  437. 
order  afilrmed  (C.  C.  A.)  242  F.  235. 

CITED    WITHOUT    DEFINITE    A1>- 
PLICATION 

Lee  ▼.  Ft.  -Worth  Savings  Bank  & 
Xrust  Co.  (C.  0.  A.)  237  F.  1018. 
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r.  BANKRUPTCY      OF      PARTNER. 

SHIPS 

f.  Jaritdietian  in  partnership  cnsM. 

—Before  one  can  be  adjudicated  a 
bankrupt  as  a  member  of  a  firm,  it 
must  appear  tbat  be  was  in  fact  a 
partner.  In  re  Kaplan,  234  F.  866, 
148  C.  C.  A.  464.  ^ 

Adjudication  in  bankruptcy  of  a  part- 
nership on  grounds  of  insolTency  held 
to  give  the  court  jurisdiction  to  pass 
on  acts  of  partners  in  securing  a  part- 
nership debt  on  their  individual  prop- 
erties, though  they  are  not  adjudged 
bankrupt.  Ft.  Pitt  Goal  &  Coke  Go. 
V.  Diser.  239  F.  443.  162  G.  C.  A.  321. 

10.  Bankruptcy  of  firm  without  ad- 
Jodicatlon  of  any  partner.^A  partner- 
ship may  be  bankrupt  and  individuals 
composing  it  solvent.  Peterson  v. 
Peregoy  &  Moore  Co.  (Iowa)  163  N. 
W.  224. 

12.  Individual  bankruptcy  of  one  or 
more  partners.— Under  sections  1,  5, 
member  of  partnership  held  not  pre- 
cluded from  obtaining  discharge  from 
individual  liability  on  notes  li9ted  as 
firm  debts,  because  of  failure  of  part- 
nership, which  previously  had  been  ad- 
judicated bankrupt,  to  apply  for  dis- 
charge. Homer  ▼.  Hamner,  249  F. 
134,  161  C.  C.  A.  186. 

Under  section  5h,  partnership  prop- 
erty may,  by  consent  of  the  partner 
or  partners  not  adjudged  bankrupts, 
be  administered  in  partnership  pro- 
ceedings of  one  of  the  partners;  ana 
the  firm  property  may  be  administer- 
ed on  bankruptcy  of  the  sole  surviv- 
ing partner,  both  individually  and  as 
sole  surviving  partner.  In  re  Stringer 
(C.  C.  A.)  253  F.  352. 

14.  Continuing  or  liquidating.  part- 
ners—Where the  surviving  partner  filed 
a  petition  in  bankruptcy  and  was  ad- 
judicated a  bankrupt,  such  adjudication 
carried  with  it  the  entire  rights  and 
obligations  of  the  firm  as  it  existed  be- 
fore dissolution  by  the  death  of  the 
other  copartner.  In  re  Stringer  (D. 
C.)  234  F.  454,  decree  modified 
Stringer  v.  Stevenson  (G.  G.  A.)  240 
F.  8d2. 

Where  a  bankrupt,  on  dissolution  of 
an  earlier  firm,  assuming  all  liabilities, 
took  over  the  assets  and  formed  a  new 
firm,  which  later  became  bankrupt, 
and  the  old  firm  was  not  insolvent  at 
dissolution,  debts  due  from  the  old 
firm  can  be  proven  against  the  prop- 
erty of  the  new  firm.    Id. 

Under  section  5f,  creditor  of  former 
partnership  which  had  been  dissolved 
in  good  faith,  held  to  have  no  prefer- 
ential right  of  payment  from  property 
of  the  bankrupt  formerly  belonging  to 
the  partnership.  In  re  Zartman  (D. 
G.)  242  F.  595. 

15.  Statutea  and  rights  of  retiring 
part  nerd— Creditors,      who      extended 


credit  to  original  firm  and  to  its  suc- 
cessor, having  proved,  against  the  sec- 
ond firm,  claims  against  both  firms, 
the  latter  having  assumed  debts  of 
first  firm,  held  not  entitled  on  such 
claims  to  secure  adjudication  of  orig- 
inal firm  and  withdrawing  partner.  In 
re  Eclipse  Poultry  Go.  (G.  G.  A.)  250 
F.  96. 

II.  PARTNERSHIP    AND    INDIVID- 
UAL  ESTATES  AND    DEBTS 

16.  Election     and     appointment     of 

trustee^— Notwithstanding  section  5, 
Bubds.  d-f,  the  court  has  discretion  to 
appoint  different  trustees  for  bankrupt 
estates  of  partnership  and  its  mem- 
bers, properly  exercised  where  part- 
ner's individual  debts  exceed  his  in- 
dividual estate,  and  proceeding  against 
partnership  has  arrived  at  dividend 
when  that  against  partner  is  instituted. 
In  re  Wood,  248  F.  246.  160  G.  G.  A. 
324,  certiorari  denied  Wood  v.  Kirk 
Bros.,  38  S.  Gt.  579,  247  U.  S.  512, 
62  L.  Ed.  1243. 

Record  in  bankruptcy  proceeding 
held  to  sufficiently  show  for  purpose  of 
trustee's  action  to  set  aside  alleged 
pr<'ference  that  he  was  selected  in 
full  compliance  with  section  5b.  An- 
derson V.  Stayton  State  Bank  (Or.) 
159  P.   1033. 

17.  Distribution  of  estate.— Under 
section  5f,  held,  that  partnership  cred- 
itors, having  reduced  their  claims  to 
judgment  against  the  general  and  in- 
dividual members  thereof,  did  not  ob- 
tain the  right  to  primary  participation 
in  the  distribution  of  the  individual 
assets  of  the  partnership.  Gutlor 
Hardware  Go.  v.  Hacker,  238  F.«146. 
151  G.  G.  A.  222,  affirming  order  (D. 
G.)   In   re   F.   J.  Hacker   &   Go.,   225 

F.  869. 

Greditors  of  bankrupt  partnership 
must  be  paid  from  its  estate,  and  cred- 
itors of  bankrupt  individual  partner 
from  his  f  separate  estate,  before  ei- 
ther class  can  resort  to  the  other  es- 
tate.   In  re  Wood,  248  F.  246,  160  G. 

G.  A.  324,  certiorari-  denied  SVopd  v. 
Kirk  Bros.,  38  S.  Gt.  579,  247  U.  S. 
512,  62  L.  Ed.  1243. 

Despite  section  5,  subd.  *'g,"  held, 
that  firm  creditors,  who  had  not  ac- 
cepted a  corporation  as  their  debtor, 
were  entitled  to  priority  in  a  fund  be- 
longing to  partner,  though  held  by 
trustee  in  bankruptcy  of  the  corpo- 
ration. In  re  Cobb's  Consol.  Gos.  (D. 
G.)  233  F.  458. 

18.  -^  Where  no  partnership  as- 
sets exist.— The  fact  that  there  are 
no  partnership  assets  and  no  solvent 
partner  held  not  to  preclude  a  cred- 
itor of  an  individual  partner  from 
claiming  payment  to  the  exclusion  of 
the  partnership  creditors,  in  view  of 
this  section.  Farmers'  &  Mechanics' 
Nat    Bank    of   Philadelphia    v.    Ridge 
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Avenue  Bank,  36  S.  Ct.  461,  240  U.  S. 
498,  60  L.  Ed.  767. 

19.  Marshaling  assets^— Though  the 
court  only  adjudges  a  partnership  in- 
solvent, it  may,  under  the  power  giv- 
ei^  by  this  section  to  marshal  assets, 
set  aside  security  given  by  partners 
on  their  individual  properties  to  a* 
firm  creditor,  even  if  not  a  technical 
preference.  Ft.  Pitt  Coal  &  Coke  Co. 
V.  Diser,  239  F.  443,  152  C.  C.  A. 
321. 

21.  What   constitutes   Individual   as- 

setSj— In  bankruptcy,  where  the  right 
to  share  in  collateral  depended  on 
whether  a  note  was  a  firm  obligation, 
though  signed  only  by  members  of  the 
firm  as  individuals,  evidence  held  to 
show  that  it  was  their  individual  obli- 
gation. In  re  Evans  (D.  C.)  235  F. 
035,  order  affirmed  (C.  C.  A.)  238  F. 
543. 

22.  Partnership   debts  and   claims.— 

Notes  given  by  individual  members  of 
a  partnership  held  provable  against 
the  firm  estate,  where  they  were  in 
fact  made  for  its  benefit  and  such  was 
the  understanding  of  the  parties. 
Frederick  v.  Citizens'  Nat.  Bank,  231 
F.  667,  145  C.  C.  A.  553. 

In  bankruptcy  proceedings  against  a 
partnership  and  the  surviving  partner, 
evidence  held  to  show  that  loans  by 
the  claimant  were  made  to  the  partner 
individually,  not  to  the  firm,  so  that 
the  claim  could  not  be  allowed  against 
the  firm  assets.  Stringer  v.  Steven- 
son, 240  F.  892,  153  C.  C.  A.  578, 
modifying  decree  In  re  Stringer  (D. 
C.)    234   F.    454. 

Under  sections  5g,  57d,  57k,  referee 
held  authorized  on  his  own  motion  to 
reconsider  allowance  of  claim  against 
individual  estate  and  rcallow  it  against 
partnership  estate.  Cary  v.  Interna- 
tional Agr.  Corporation  (D.  O.)  243 
F.  475. 

23.  Separate    debts    of    partners.— 

I'nder  section  5g,  firm  creditors  are  not 
entitled  to  receive  dividends  from  sepa- 
rate estates  of  partners  until  sepa- 
rate creditors  have  been  paid  in  full. 
An  allowance  of  a  claim  against  the 
individual  estate  of  a  partner  is  not, 
however,  a  determination  of  priorities 
as  between  firm  and  individual  credi- 
tors. International  Agr.  Corporation 
V.  Cary,  240  F.  101,  153  C.  C.  A.  137. 

The  priority  of  firm  creditors  de- 
pends on  the  existence  of  the  partner's 
lien,  and  if  the  partners  consent  that 
the  firm  assets  shall  become  the  in- 
dividual property  of  one  partner,  the 
priority  of  firm  creditors  is  gone. 
Stringer  v.  Stevenson,  240  F.  892,  153 
C.  C.  A.  578,  raodifyin?  decree  In  re 
Stringer  (D.  C.)  234  F.  454. 

Under  section  5,  subd.  "f,"  claim  for 
advances  made  to  a  partner  individually 
for  moneys  used  by  him  in  connection 
with  the  firm  business  must  be  proven 
against  partner's  individual  estate, 
while  advances  made  to  firm  must  be 
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proven  against  firm  property;  but  the 
right  of  one,  who  advanced  securities 
to  assist  a  partnership,  to  prove  the 
claim  against  the  firm,  is  not  affected 
by  the  fact  that  the  loan  was  entered 
on  the  firm  books  as  a  loan  to  one  of 
the  partners  and  not  to  the  firm.  lo 
re  Stringer  (D.  C.)  234  F.  454,  decree 
modified  Stringer  v.  Stevenson  (C.  C. 
^.)  240  F.  892. 

Despite  Shannon's  Code  Tenn.  §§ 
4756,  4757,  and  Uniform  Negotiable  In- 
struments Acts  of  Kentucky  and  Ten- 
nessee (K^'.  St.  1909,  §  3720b,  subsec. 
191;  Acts  Tenn.  1899,  c.  94),  held,  that 
notes  signed  by  both  members  of  a 
firm  were,  under  Bankruptcy  Act,  |  of, 
individual  obligations  of  the  partners, 
and  could  not  be  proved  against  the 
firm  assets.  In  re  Nashville  Laundry 
Co.  (D.  C.)  240  F.  795. 

Where  members  of  partnership  op- 
erated at  times  under  different  firm 
names  and  under  their  individual  names, 
held,  that  creditors  had  no  right  of 
preference  in  bankruptcy  because  of 
use  of  particular  name  in  their  par- 
ticular transaction.  In  re  W.  S.  Kuhn 
&  Co.  (D.  C.)  241  F.  935. 

In  partnership  bankruptcy  cases,  the 
assets  of  the  individual  partners  must 
be  first  exhausted  to  pay  individual 
debts,  and  the  assets  of  the  partner- 
ship must  be  first  exhausted  to  pay 
partnership  debts.  Lansing  liquida- 
tion Corporation  v.  Heinze  (Sup.)  171 
N.  Y.  S.  738. 

In  bankruptcy  a  pure  partnership 
creditor  is  not  in  same  cjass  as  credi- 
tor holding  claim  against  individual 
member  of  partnership.  Under  sec- 
tion 5f,  holder  of  joint  and  several 
notes  of  individual  partners  would 
share  with  creditors  of  same  class 
holding  claims  against  individual  part- 
ner, and  might  also  compel  payment 
in  full  before  any  dividends  cut  of  in- 
dividual estate  on  purely  partnership 
debts,  even  though  there  were  no  part- 
nership assets.  Anderson  v.  Stayton 
State  Bank  (Or.)  159  P.  1033. 

24.  Joint  and  several  liability— Dou- 
ble proof.^— Holders  of  the  joint  and 
several  obligations  of  the  members  of 
a  partnership,  signed  in  their  individ- 
ual names,  but  executed  in  connection 
with  a  partnership  transaction,  are  en- 
titled to  prove  then»  against  both  the 
partnership  estate  and  individual  es- 
tates of  partners.  Robinson  v.  Sea- 
board Nat.  Bank  of  New  York,  247  F, 
667,  159  C.  C.  A.  569,  affirming  decree 
In  re  W.  S.  Kuhn  &  Co.  (D.  C.)  241  F. 
935,  decree  affirmed  on  rehearing  Rob- 
inson V.  Seaboard  Nat.  Bank  of  New 
York,  247  F.  1007,  159  C.  O.  A.  666, 
and  certiorari  denied  39  S.  Ct  9,  63 
L.  Ed.  — . 

A  creditor,  whose  claim  had  been 
proved  and  allowed  against  the  estate 
of  a  partnership,  held  not  entitled,  un- 
der section  5,  to  also  prove  against 
the  individual  estates  of  the  partners 
Schall  v.  Camors  (C.  0.  A.)  250   F.  5. 
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A  creditor,  haying  claims  against  a 
partnerifhip  and  the  individual  estate 
of  a  imrtner,  held  entitled  to  prove 
against  both.  In  re  Biehl  (D.  C.)  237 
F.  720. 

Holders  of  joint  and  several  part- 
nership obligations,  signed  in  partners' 
ifidividual  names,  held  entitled  to  prove 
them  against  both  the  partnership  es- 
tate and  the  individual  estates.  In  re 
W.  S.  Kuhn  &  Co.  (D.  C.)  241  F.  935. 

Under  the  express  terms  of  section 
57,  subds.  "e"  and  *'h,"  and  section  1, 
8ul)d.  23,  section  5,  subd.  *'f,"  and  oth- 
er provisions,  a  claim  not  being  deem- 
ed secured  unless  it  constitutes  a  lien 
upon  the  property  of  the  bankrupt  es- 
tate, held,  that  defendant  corporation 
did  not,  by  proving  an  unsecured  claim 
against  a  bankrupt  partnership  of 
which  one  of  its  stockholders  was  a 
member  waive  its  lien  on  the  stock  of 
the  partner.  Bank  of  Searcy  v.  Mer- 
chants' Grocer  Co.  (Ark.)  185  S.  W. 
806. 

Holder  of  joint  and  several  notes, 
executed  by  partners  in  adjustment  of 
partnership  debt,  might  share  with 
claims  against  partnership  in  bank- 
ruptcy, and  also  participate  in  divi- 
dends in  claims  against  the  individuals. 
Anderson  v.  Stayton  State  Bank  (Or.) 
159  P.  1033. 

26.  Claiim  of  partners  against  each 
other  and  the  flrni.^-Claimants  entered 
into  a  contract  with  the  bankrupt, 
whereby  th^y  agreed  to  indorse  his 
notes  in  specified  amounts,  and  he 
agreed  to  borrow  such  amounts  from 
a  bank  and  to  gradually  reduce  the 
principal  until  the  whole  amount  bor- 
rowed was  paid  in  full.  The  agree- 
ment provided  that  the  borrowed  mon- 
ey was  to  be  used  in  the  bankrupt's 
business,  that  the  bankrupt  thereby 
transferred  to  the  claimants  49  per 
cent  of  the  assets  of  such  business 
to  be  divided  between  them  equally, 
that  the  bankrupt  should  retain  pos- 
session of  51  per  cent,  of  the  business 
and  assets  and  should  be  manager  at 
a  specified   salary  and  devote  his   en- 


tire time  to  the  business  and  make 
statements  from  time  to  time  to  the 
claimants,  which  {should  be  verified  by 
investigation,  if  desired,  that  the  busi- 
ness should  be  conducted  under  the 
bankrupt's  name,  that  all  of  the  as- 
sets of  the  business  were  to  be  used 
for  merchandising  purposes  at  the  *io- 
cation  of  the  partnership"  at  the  bank- 
rupt's place  of  business,  that  the  busi- 
ness should  be  conducted  in  an  econom- 
ical manner  and  be  open  at  all  times 
to  the  inspection  of  the  claimants,  and 
that  all  checks  and  payments  should 
be  signed  and  countersigned  by  the 
bankrupt  and  one  of  the  claimants. 
Held  that,  while  some  provisions  of 
the  contract  were  not  inconsistent  with 
the  view  that  the  transfer  of  the  in- 
terest in  the  business  was  only  by  way 
of  security  or  indemnity  against  the 
indorsements,  the  contract  as  a  whole 
made  it  reasonably  clear  that  the  par- 
ties intended  to  create  those  rights  and 
interests  from  which  the  relation  of 
partnership  and  its  attendant  liabilities 
must  be  inferred,  though,  as  found  by 
the  referee,  the  parties  did  not  hold 
themselves  out  as  partners,  nor  think 
they  were  partners,  and  the  bankrupt 
was  the  only  person  known  to  credi- 
tors when  credits  were  extended.  In 
re  Bean  (C.  C.  A.)  230  F.  405. 

Where  one  partner  uses  firm  prop- 
erty to  pay  his  .individual  debts  with- 
out the  consent  of  his  partner,  the 
latter  can  recover  the  property,  and 
his  right  to  do  so  is  one  which  passes 
to  the  firm*s  trustee  in  bankruptcy; 
and  a  trustee  in  bankruptcy  can  re- 
cover from  the  creditor  of  a  partner, 
to  whom  firm  notes  were  delivered  by 
a  partner  in  payment  of  his  individual 
debt,  the  uncollected  notes  and  the 
amount  collected  on  the  others.  Ryan 
V.  Cavanaugh  (D.  C.)  238  F.  004. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

In  re  Order  of  Sparta  (C.  C.  A.)  242 
F.  23.>;  Armstrong  v.  Norris  (C.  C.  A.) 
247  F.  253. 


§  9590.  (Act  July  1,  1898,  c.  541,  §  6.)     Exemptions  of  bankrupts. 


I.  Validity  and  construction  of  this 

section.^— Enforcement  by  federal  courts 
of  state  laws  as  to  exemptions,  dower, 
etc.,  recognized  by  Bankruptcy  Act,  is 
not  objectionable  because  leading  to 
diversity  of  results.  Harlin  v.  Ameri- 
can Trust  Co.  (Ind.  App.)  119  N.  E.  20. 

3.  Exemptions  under  federal  laws.— 
Crop  growing  on  homestead  held  by 
bankrupt  under  laws  of  United  States, 
upon  which  final  proof  had  not  been 
made,  held  exempt.  Olmsted- Steven- 
son Co.  V.  Miller,  231  F.  69,  145  C.  C. 
A.  257,  affirming  order  In  re  Miller  (D. 
C.)  221  F.  600. 

5.  Conetniction  and  appHoation  of 
state  exemption  laws^^ee  In  re  Har- 


dy (D.  C.)  229  F.  825;  U.  S.  v.  Green- 
baum  (D.  C.)  252  F.  259. 

Decisions  of  sta^e  courts  as  author- 
ity in  federal  courts,  see  notes  under 
§  1538. 

Statutes  creating  or  giving  the  right 
of  exemption  to  a  debtor  are  subject  to 
the  rule  of  liberal  construction,  and 
are  generally  subject  to  the  most  liberal 
construction  which  the  courts  can  pos- 
sibly give  them.  Hills  v.  Joseph,  229 
F.  805,  144  C.  C.  A.  147. 

Unmarried  farmer,  occupying  house 
on  rented  farm  with  housekeeper  and 
other  hired  help,  held  a  householder 
within  Code  Civ.  Proc.  N.  Y,  §§  1390, 
1391,  as  to  exemptions.  In  re  French 
(D.  C.)  231  F.  255. 
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Rem.  Code  Wash.  1915,  §  703,  ex- 
empting from  garnishment  current  wa- 
ges of  the  head  of  a  family  to  the 
amount  of  $100,  is  part  of  the  ex- 
emption law  of  the  state,  and  a  bank* 
rupt  is  entitled  to  its  benefit.  In  re 
Vonhee   (D.  C.)  238  F.  422. 

Bankruptcy  Act  does  not  create  any 
personal  or  homestead  exemptions  in 
favor  of  bankrupt,  but  by  sections  6, 
7a  (8),  47a  (11),  and  70a  merely  pre- 
serves to  him  the  full  benefit  of  such 
exemptions  as  at  the  time  of  the  adju- 
dication he  is  entitled  to  under  the  state 
law.     In  re  Hewit  (D.  C.)  244  F.  245. 

Under  this  section  the  bankruptcy 
court,  in  determining  the  nature  and 
amount  of  the  exemptions  to  which  the 
bankrupts  are  entitled,  will  follow  and 
adopt  the  laws  of  the  state  of  the  bank- 
rupts* residence.  In  re  Solomon  & 
Johnson  (D.  C.)  254  F.  503;  Sutman 
V.  Hogsett,  70  Pa.  Super,  Ct.  180. 

Abaounts  due  dairy  farmer  for  milk 
sold  condensary  held  not  exempt  un- 
der Code  Civ.  Proc.  N.  Y.  $  2463,  as 
earnings  for  his  personal  services.  In 
re  French  (D.  C.)  231  F.  255. 

Under  Rem.  &  Bal.  Code  Wash,  vj 
703,  as  amended  by  Laws  1907,  p.  477, 
declaring  that  no  money  due  as  wages 
shall  be  exempt  from  garnishment  in 
lieu  of  other  property,  debtor  cannot 
be  allowed  exomption  out  of  money 
due  as  wages  in  lieu  of  livie  stock  spe- 
cifically exempted  to  head  of  family 
by  section  5G3,  subd.  4.  In  re  French 
(D.  C.)   250  F.  644.  ^ 

Under  Rem,  &  Bal.  Code  Wash.  § 
564,  relating  to  property  exemptions, 
and  section  703,  relating  to  wage  ex- 
emptions, a  debtor  is  entitled  to  only 
$40  wage  exemption  as  against  judg- 
ment for  necessaries,  though  neces- 
saries were  furnished  more  than  60 
days  before  suit  was  brought.    Id. 

Bankrupt's  exemptions  as  to  prop- 
erty situated  in  a  different  state  from 
that  in  which  the  bankruptcy  proceed- 
ings are  being  held  are  governed  by 
the  laws  of  latter  state.  Campbell- 
Thorpe  Grocer  Co.  v.  Watkins  (Ark.) 
205  S.  W.  826. 

6.  Exemption  by  value.»Exemption 
of  stoves  under  Code  Civ.  Proc.  N.  Y. 
§  1390,  held  absolute,  regardless  of 
value,  but  exemption  of  furniture, 
working  tools,  and  team,  under  section 
1391,  is  dependent  upon  debtor's  selec- 
tion thereof.  In  re  French  (D.  C.)  231 
F.  255. 

7.  Exemption  of  speclflo  property.— 
Under  Rem.  &  Bal.  Code  Wash.  §  563, 
householder  held  entitled,  in  lieu  of 
exempt  animals,  to  select  merchandise 
from  stock  in  trade,  not  exceeding  $250 
in  value.  HiUs  v.  Joseph,  229  F.  865, 
144  C.  C.  A.  147. 

8.  —  Wear!  nig  apparel,  watches, 
and  Jewelry.— A  bankrupt,  head  of  a 
family,  is  not,  either  under  the  Texas 
statutes     relating     to     exemptions    of 
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heads  of  families  or  under  the  com- 
,mon  law,  entitled  to  claim  as  exempt 
a  diamond  ring  worth  upwards  of  $100, 
long  worn  by  him  as  an  ornament. 
Langever  v.  Stitt,  237  F.  83,  150  C. 
C.  A.  285. 

Valuable  diamond  ring  held  not  ex- 
empt, in  absence  of  state  statute  or  de- 
cision supporting  claim  of  exemption. 
Rivas  V.  Noble,  241  F.  673,  154  C.  C.  A. 
431. 

'  9.  —  Tools  and  Implements  of 
trader-Milk  cans,  plows,  harrows,  cul- 
tivators, buzz  saws,  ice  racks,  hay- 
racks, harness  and  team  blankets  are 
^'necessary  working  tools"  for  a  farm- 
er within  Code  Civ.  Proc.  N.  Y.  §  1391, 
as  to  exemptions.  In  re  French  (D. 
0.)  231  F.  265. 

A  bankrupt  is  not  entitled  to  the  ex- 
emption of  an  auto  truck  under  Code 
Civ.  Proc.  Cal.  f  690,  unless  he  habit- 
ually earns  his  living  by  use  thereof. 
In  re  Schumm  (D.  O.)  232  F.  414. 

10.  —  Growing  crop8.^Growing 
crops  in  Montana,  being  mortgageable, 
are  property  which  may  be  transferred, 
within  Comp.  St  1916,  §  9654,  and 
vested  in  the  trustee,  despite  this  sec- 
tion. (Gilbert,  Circuit  Judge,  dissent- 
ing.) Olmstead- Stevenson  Co.  v.  Mil- 
ler (C.  C.  A.)  231  F.  69. 

11.  policies     of     life     lnsurance.^-A 

wife  does  not  lose  her  interest  in  life 
policies  procured  by  her  husband  and 
payable  to  her  by  permitting  their  as- 
signment as  security  to  a  creditor,  and 
their  reassignment  to  her  is  not  a  di- 
version of  the  husband's  assets  in  fraud 
of  creditors.  Harriman  Nat.  Bank  v. 
Huiet  (C.  C.  A.)  249  F.  856,  modifying 
decree  (D.  C.)  244  F.  216. 

South  Carolina  statute  (Civ.  Code 
1912,  g  2721),  exempting  proceeds  of 
life  insurance  payable  to  married  wo- 
man from  debts  of  husband,  construed. 

That  a  husband  obtained  money  by 
fraudulent  representations  to  pay  pre- 
miums of  life  insurance  policies  pay- 
able to  his  wife  held  not  to  deprive  her 
of  the  statutory  ei^emption  of  the  pro- 
ceeds, where  she  was  not  a  party  to  the 
fraud.    Id. 

A  wife,  who  after  the  death  of  her 
husband  redeemed  bonds  pledged  by 
him  to  secure  payment  of  premiums  of 
life  policies  payable  to  her  ancj  turned 
them  over  to  his  estate,  held  entitled 
to  hold  exempt  the  amount  paid.    Id. 

Acts  La.  No.  189  of  1914  does  not 
exempt  from  execution  a  life  insurance 
policy  which  coUld  have  been  seized  un- 
der execution  by  creditors  whose  claims 
originated  prior  to  the  enactment  of 
that  statute.  In  re  Bonvillain  (D.  C.) 
232  F.  370. 

Under  Civ.  Code  La.  art.  3183,  and 
Code  Prac.  La.  art.  647,  a  life  insurance 
policy,  having  a  cash  surrender  value 
and  giving  a  right  to  change  a  benefi- 
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ciary,  could  be  seized  under  execution 
prior  to  Acts  La.  No.  189  of  1914.    Id. 

Insurance  on  the  life  of  a  bankrupt 
payable  to  his  wife  held  exempt  under 
Act  Pa.  April  15.  1868  (P.  L.  103).  and 
not  property  of  the  estate  which  pass- 
es to  his  trustee.  Frederick  v.  Met- 
ropolitan Life  Ins.  Co.  of  New  York 
(D.  C.)  235  F.  639,  judgment  affirmed 
(C.  C.  A.)  239  F.  125. 

Under  Act  La.  July  9,  1914  (Act  No. 
189  of  1914),  a  policy  of  insurance  on 
the  life  of  a  bankrupt  is  exempt,  where 
at  the  time  of  the  passage  of  the  act 
the  policy  had  no  cash  surrender  value 
and  the  debts  scheduled  were  also  in- 
curred thereafter.  In  re  Rosenberg 
Oldstein  Co.   (D.  C.)  236  F.  812. 

Under  this  section  and  Gen.  Code 
Ohio.  §§  9393.  9394,  Ufe  policy  payable 
to  wife  of  Ohio  bankrupt,  though  re- 
serving to  him  right  to  change  benefi- 
ciary is  exempt  from  claims  of  cred- 
itors. In  re  Fetterman  (D.  C.)  243 
F.  975. 

life  policy,  payable  to  wife  of  in- 
sured, but  reserving  in  him  power  to 
change  beneficiary  without  wife's  con- 
sent, cannot  be  deemed  for  benefit  of 
wife,  80  as  to  be  exempt  under  Code 
Pub.  Gen.  Laws  Md.  1904,  art.  45,  $§  8, 
9,  exempting  from  liability  for  debts 
any  policy  on  debtor's  life,  taken  out 
or  assigned  by  him  for  sole  use  of  his 
wife.    In  re  Jones  (D.  C.)  249  F.  487. 

In  view  of  limitation  imposed  by 
Const.  Md.  art.  3,  f  44,  Code  Pub.  Gen. 
Laws  Md.  1904,  exempting  from  execu- 
tion all  moneys  arising  from  insurance 
must  be  construed  as  entitling  bankrupt 
claiming  as  exempt  life  policy  having 
large  surrender  value  to  exemption  only 
to  amount  of  $500,  amount  fixed  by 
Constitution.     Id. 

Under  section  70a,  insurance  policies, 
exempt  by  the  laws  of  the  state,  do  not 
pass  to  the  trustee  in  bankruptcy.  El- 
ledge  V.  Sumpter  (Tenn.)  203  S.  W. 
346. 

12.  Homeatead  exemption^— Lands  ac- 
quired under  the  homestead  laws, 
which  forbid  their  sale  for  prior  debts, 
are  not,  except  in  a  qualified  sense, 
"exempt"  or  "exemptions,"  within  the 
Bankruptcy  Act,  which  refers  to  ex- 
emptions given  by  state  laws.  In  re 
Auge  (D.  C.)   238  F.  621. 

Under  Gen.  Code  Ohio,  U  11730, 
11737,  11738,  an  Ohio  bankrupt  held 
entitled  to  exemption  in  lieu  of  home- 
stead out  of  personal  property;  fact 
that  he  owned  a  homestead  incumber- 
ed for  more  than  its  value  not  barring 
him.    In  re  RadcUffe   (D.  C.)   243  F, 

ne. 

Gen.  Code  Ohio,  f§  11730-11740, 
conferring  a  homestead  exemption  or 
an  allowance  in  Ueu  thereof,  are  to 
be  liberally  construed  to  accomplish 
their  humane  purpose.  In  re  Hewit 
CD.  C.)  244  F.  245. 

After  adjudication  in  bankruptcy 
transferring  all  the  debtor's  property 


to  the  trustee,  the  debtor  is  not  the 
owner  of  a  homestead  within  Gen. 
Code  Ohio,  §  11738,  allowing  the  head 
of  a  family  not  the  owner  of  a  home- 
stead to  hold  exempt  in  lieu  thereof 
property  not  exceeding  $500  in  value. 
Id.  ^ 

Under  Georgia  laws,  bankrupt  can- 
not be  denied  homestead  because  prop- 
erty is  subject  to  taxes  and  purchase 
money,  though,  after  being  set  aside 
as  homestead,  it  is  subject  to  pay- 
ment of  purchase  money.  In  re  John- 
son (D.  C.)  247  F.  135. 

Filing  of  a  claim  to  a  homestead 
exemption  by  a  bankrupt  prior  to  bis 
bankruptcy,  under  Code  Civ.  Proc.  N. 
Y.  I  1397,  has  effect  only  from  the 
date  of  its  registry,  and  is  inoperative 
against  debts  contracted  before  such 
time.  In  re  Lightstone  (D.  C.)  253  F. 
456. 

A  bankrupt  is  entitled  to  have  set  off 
as  a  homestead  property  which  in  area 
and  value  was  within  the  provision  of 
Const.  Okl.  art.  12,  §  1,  and  which  he 
purchased  for  a  home,  but  was  un- 
able to  occupy  because  of  an  existing 
lease  for  one  year.  Gregory  v.  Pritch- 
ard.  240  F.  414,  153  C.  C.  A.  340. 

Under  Bankruptcy  Act,  f  70a,  and 
Const.  S.  C.  1868.  art.  2,  §  32,  as 
amended  (see  17  St.  at  Large  S.  C.  p. 
320),  and  Civ.  Code  S.  C.  1912,  §  3711, 
sale  by  trustee  held  not  to  affect  home- 
stead exemptions,  so  that  bankrupts 
were  not  entitled  to  allowance  there- 
of from  the  proceeds.  Norwood  v. 
Watson,  242  F.  885,  155  C.  C.  A. 
473. 

Bankrupt,  who  left  his  homestead, 
removed  to  another  town,  with  idea 
of  possibly  returning,  and  then  re- 
moved to  a  third  town,  held  to  have 
abandoned  his  homestead,  so  that  prop- 
erty becftme  subject,  despite  St.  Wis. 
1915,  §  2^83,  to  payment  of  his  debts. 
Peterson  v.  Wasserman,  246  F.  88, 
158  C.  C.  A.  314. 

Under  Const.  Tex.  art.  16,  §  51,  held, 
that  bankrupt  was  entitled  to  home- 
stead in  outlying  parcel  of  land  few 
miles  of  tract  on  which  she  made  her 
residence,  where  two  parcels  aggre- 
gated less  than  200  acres  and  she 
rented  property  for  crop  rent  using 
crops  for  her  sustenance,  etc.  Wood- 
ward V.  Sanger  Bros.,  246  F.  777,  159 
C.  C.  A.  79,  certiorari  denied  Sanger 
V.  Woodward,  38  S.  Ct.  425,  246  U. 
S.  674,  62  L.  Ed.  932. 

A  bankrupt,  who  had  title  to  a  home- 
stead which  did  not  sell  in  the  bank- 
ruptcy proceedings  for  enough  to  sat- 
isfy mortgages  against  it,  was  not  the 
owner  of  the  homestead,  within  Gen. 
Code  Ohio,  $  11738,  as  to  allowances 
from  personalty.  In  re  Stitt  (C.  C.  A.) 
252  F.  1. 

13.  Title   to    exempt    property.— See 

notes  under  §  9654. 

Voluntary  bankrupt  cannot  claim  ex- 
emption in  property  which  he  purchas- 
ed  shortly    before    filing    petition    for 
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purpose  of  dafming  exemption  there- 
in as  against  creditors,  under  L.  O. 
Ia  §  227.  In  re  Majors  (D.  C.)  241 
F.  538. 

14.  Forfeiture  of  exemptions.— Un- 
der Georgia  Constitution  and  Code  Ga. 
1910,  §  8380,  bankrupt,  who  turned 
over  certain  checks  and  money  to 
pressing  creditors  without  scheduling 
them  and  permitted  his  wife  to  use 
small  checks  for  necessaries,  held  to 
be  denied  his  exemption.  In  re  Hardy 
(D.   C.)    229   F.  825. 

Bankrupt's  schedules  and  financial 
statements  showing  shrinkage  of  as- 
sets held  to  make  prima  facie  case, 
and,  unless  explained,  to  raise  con- 
clusive presumption  of  concealment  of 
assets  within  Civ.  Code  Ga.  1910,  § 
3380,  as  to  loss  of  exemptions.  In  re 
Powell  (D.  C.)  230  F.  31t>.  . 

A  referee  may  charge  bankrupt's  ex- 
emptions with  amount  of  value  of 
goods  in  possession  of  bankrupt  on 
eve  of  bankruptcy,  which  he  failed  to 
surrender  to  his  trustee;  there  being 
no  reasonable  explanation  of  failure. 
In  determining  whether  bankrupt's 
claimed  exemptions  shall  be  charged 
with  goods  concealed  from  trustee, 
measure  of  proof  applicable  is  that 
obtaining  in  civil  cases,  and  not  that 
necessary  in  cases  of  contempt  for  dis- 
obedience of  order  to  surrender.  In 
re  Aronson  (D.  C.)  233  F.  1022. 

A  debtor,  the  head  of  a  family,  whose 
wages  are  exempt  by  statute,  may  use 
his  wages  as  he  desires,  the  creditors 
having  no  right  to  object,  though  he 
gives  them  away  or  spends  them  fool- 
ishly. In  re  Opava  (D.  0.)  235  F. 
779. 

Facts  shown  as  to  increase  of  lia- 
bilities and  depletion  of  assets  sub- 
sequent to  statement  to  mercantile 
agency  held  to  show  that  bankrupt  had 
not  made  full  disclosure  of  his  proper- 
ty, and  hence  was  not  entitled  to  home- 
stead exemption.  In  re  Hadden  (D. 
C.)   242  F.  284. 

That  bankrupt's  financial  condition, 
as  shown  by  statement  made  14 
months  before  bankruptcy  for  purpose 
of  obtaining  credit,  greatly  changed 
during  that  period,  will  not  alone  war- 
rant denial  of  homestead  exemption. 
In  re  Najour  (D.  C.)  240  F.  167. 

A  bankrupt  should  not  be  denied  his 
homestead  exemption  because  of  his 
transfer  of  homestead,  where  it  was 
retransferred  to  him,  and  transfer  was 
not  made  with  intent  to  prefer  cred- 
itors.   Id. 

A  Florida  bankrupt  held  not  entitled 
to  the  full  homestead  exemption  claim- 
ed out  of  hid  stock,  which  he  under- 
valued, it  appearing  that  he  made  pref- 
erential payments  shortly  before  his 
bankruptcy,  and  that  in  contemplation 
of  that  event  he  ceased  making  de- 
posits in  the  bank  and  to  keep  proper 
accounts;  so  the  referee's  reduction  of 
the  amount  allowed  by  the  trustee  was 
proper.  In  re  Libby  (D.  C.)  253  F. 
278. 
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15.  Abandonment  and  waiver  of  ex- 
em  ptionsj— Bankrupt  held  entitled  to 
surrender  or  waive  exemption  of  prop- 
erty specifically  exempted  in  favor  of 
general  or  execution  creditors  or  trus- 
tee in  bankruptcy,  but  not  as  against 
mortgagee  succeeding  to  his  title  and 
interest.  In  re  French  (D.  C.)  231  F. 
255. 

The  right  of  exemption  may  be  waiv- 
ed at  any  time  before  there  has  been 
a  final  determination  of  exemption 
claim  of  the  bankrupt.  Sutman  v. 
Hogsett,  70  Pa.  Super.  Ct.  180. 

16. Rights  and  remedies  of  cred- 
itors lioiding  waiversj— Where  debtor 
waives  his  exemption  and  homestead 
in  favor  of  his  creditor,  and  is  ad- 
judged bankrupt' and  his  stock  of  goods 
is  set  apart  as  homestead,  creditor, 
before  bankrupt's  discharge,  has  rem- 
edy in  equity  by  suing  for  judgment  in 
rem  subjecting  property  to  his  debt. 
Brandt  v.  Hofmayer  Dry  Goods  Co., 
92  S.  E.  53,  146  Ga.  649. 

17.  Liens  on  and  claims  against  ox- 
em  pt  property.— Where  a  voluntary 
bankrupt  claimed  as  exempt  property 
v/hich  had  been  attached  in  proceedings 
in  the  state  court  brought  by  judgment 
creditor  before  filing  of  petition,  it  is 
I»roper  for  bankruptcy  court,  state  stat- 
ute declaring  property  exempt,  to  set  it 
apart  to  bankrupt;  order  leaving  prop- 
erty subject  to  lien  of  attachment,  if 
any.  In  re  Dittmar,  249  F.  606.  161 
C.  C.  A.  532. 

Designation  and  setting  aside  of 
property  as  exempt  to  bankrupt  in  his 
bankruptcy  proceedings  cannot  affect 
valid  and  subsisting  liens  on  property 
claimed  as  exempt  and  exempted  to 
bankrupt,  which  liens  had  been  ac- 
quired or  given  more  than  four  months 
before  petition  was  filed.  Gray  ▼.  Bank 
of  Hartford  (Ark.)  208  S.  W.  302. 

Under  Bankruptcy  Act  1898,  §  70a, 
whereby  no  title  to  exempt  property 
passes  to  the  trustee,  a  discharge  of 
debt  in  bankruptcy  does  not  operate 
to  cut  off  valid  liens  by  legal  proceed- 
ings or  prevent  their  enforcement,  as 
discharge  is  purely  personal,  barring 
debts,  but  not  ownership  of  property, 
as  by  way  of  lien.  Congress  by  the 
Bankruptcy  Act  cannot  destroy  the  lien 
of  a  judgment  creditor  against  home- 
stead of  the  judgment  debtor;  and 
where  a  judgment  creditor  upon  whose 
execution  the  homestead  of  the  judg- 
ment debtor  had  been  allotted  did  not 
prove  his  lien  in  bankrupt&y,  and  the 
reversionary  interest  was  not  sold,  it 
remained  unaffected  by  the  bankruptcy 
proceeding.  Watters  v.  Hedgpeth  (N. 
C.)  90  S.  E.  314. 

18.  —  Claims  for  unpaid  purchase 
money.— Neither  the  setting  aside  of  a 
homestead  to  a  bankrupt  nor  his  sub- 
sequent discharge  relieves  the  property 
trom  operation  of  a  vendor's  lien  there- 
on obtained  before  bankruptcy.  Pare 
V.  Berry  (Ky.)  195  S.  W.  131. 
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19.  Transfer  and  assignment  of  ex- 
empt property^-4>ne  who  purchased  at 
foreclosure  of  a  chattel  mortgage, 
which  was  a  preference,  cannot  dim- 
inish recovery  by  the  mortgagor's  trus- 
tee in  bankruptcy  by  asserting  ex- 
emptions which  might  have  been  as- 
serted by  the  bankrupt.  Feilbach  Co. 
V.  Russell,  233  F.  412,  147  C.  C.  A. 
348. 

Mortgagee  of  property  of  bankrupt 
uaqualifiedly  exempt  held  entitled  to 
the  property  or  its  proceeds,  though 
mortgage  was  given  within  four  months 
and  constituted  a  preference.  In  re 
French  (D.  C.)  231  F.  255. 

Where  bankrupt's  property  exceeded 
exempted  value  under  Code  Civ.  Proc. 
N.  Y.  I  1391,  held  that  it  was  imma- 
terial, in  passing  upon  chattel  mort- 
gagee's right  to  assert  exemption,  that 
part  was  covered  by  an  earlier  mort- 
gage.    Id. 

Where  exemption  was  not  waived  be- 
fore mortgage  was  given  and  posses- 
sion taken  and  mortgagee  had  taken 
possession  before  filing  of  petition, 
title  held  to  pass  to  him,  notwithstand- 
ing bankrupt's  failure  to  assert  ex- 
emption, though  mortgage  was  prefer- 
ential.    Id. 

An  Insurance  policy  assigned  as  col* 
lateral  was  exempt  in  bankruptcy  pro- 
ceedings, although  payable  to  the  as- 
signee absolutely.  Kellogg  v.  King 
(Miss.)  75  So.  134,  appeal  dismissed  38 
S.  Ct.  12,  62  L.  Ed.  518. 

After  a  bankrupt  had  successfully 
claimed  articles  as  exempt,  he  could 
dispose  of  them  as  he  saw  fit.  Hunter 
V.  Forrest  (Miss.)  75  So.  753. 

20.  Jurisdiction  of  bankruptcy  court. 
—See  Drees  v.  Arnntrong  (Iowa)  161 
N.  W.  40. 

Where  each  partner  was  entitled  to 
exemptions  in  the  stock  owned  by  the 
I^artnership,  held,  that  the  partners' 
sale  of  the  exemptions  before  bank- 
ruptcy was  validr  and  the  purchaser 
was  entitled  to  enforce  his  rights  in 
the  bankruptcy  proceedings.  In  re 
Solomon  &  Johnson  (D.  C.)  254  F. 
503. 

Under  the  Bankruptcy  Act  of  1898, 
the  bankruptcy  court  is  without  pow- 


er to  administer  property  set  aside  as 
exempt  under  the  Constitution  of  the 
state.  Watters  v.  Hedgpeth  (N.  C.) 
go  S.  E.  314. 

21.  Claim  of  exemptions.— See  notes 
under  §  9591. 

22.  Setting  apart  exempt  prepertyw— 
See  notes  under  §  9631. 

25.  Saie  of  property  and  aiiewanoe 
ef  exemptions  out  of  proceeds^-Where 
claim  is  made  for  statutory  homestead, 
exemption  of  money  from  estate  of 
voluntary  bankrupt,  court  of  bankrupt- 
cy may  order  sale  of  land  divested  of 
liens,  and  attach  Hens  to  proceeds, 
where  part  thereof  is  set  apart  on 
such  claim;  liens  against  which  ex- 
emption has  been  waived  following 
fund.  McBride  v.  Gibbs  (Ga.)  96  S. 
E.  1004.     • 

26.  Exemptions  in  partnership  cases. 
—Notwithstanding  Bankruptcy  Act,  § 
6,  respecting  exemptions,  the  distinc- 
tion between  firm  and  individual  prop- 
erty is  to  be  determined  as  a  matter 
of  general  law,  irrespective  of  the 
views  of  the  state  Qourt.  In  re  Turn- 
ock  &  Sons,  230  F.  985,  145  C.  C.  A. 

179. 

Notwithstanding  dissolution  of  part- 
nership and  division  of  property,  prop- 
erty held  to  remain  firm  property,  so 
that  under  laws  of  Indiana  exemptions* 
could  not  be  allowed.     Id. 

Under  Comp.  l^aws  Mich.  1897,  § 
10322,  and  before  the  enactment  of 
the  Uniform  Partnership  Act,  each 
partner  was  entitled  to  exemptions  out 
of  the  partnership  assets  to  the  same 
extent  and  in  the  same  manner  as  if 
he  were  carrying  on  business  as  an 
individual.  In  re  Solomon  &  Johnson 
(D.  C.)  254  F.  503. 

'Where  Micbigan  partners  were  en- 
titled to  exemptions  in  the  partner- 
ship assets,  under  Comp.  Laws  Mich. 
1897,  §  10322,  the  right  of  the  part- 
ners to  exemptions  cannot  be  denied 
on  the  theory  that  one  of  the  partners 
had  drawn  from  the  firm  assets  a  larg- 
er share  than  he  was  entitled  to,  for 
the  other  partner  was  not  objecting, 
and  creditors  could  not  urge  such  ob- 
jections.    Id. 


§  9591.  (Act  July  1,  1898,  c.  541,  §  7.)     Duties  of  bankrupts. 


i.  STATUS  AND  DUTIES  OF  BANK- 
RUPT 

2.  Duties  of  banlirapt  with  relation 
to  estate^— Under  sections  7,  64b  (3). 
allowance  for  services  of  bankrupt's 
counsel  in  presenting  and  urging  ac- 
ceptance of  offered  compositions  held 
unauthorized.  In  re  Kinnane  Co.'s  Es- 
tate, 242  F.  769,  155  C.  C.  A.  357. 

ii.  SCHEDULE     OF     ASSETS    AND 
LIST  OF  CREblTORS 

4.  Schedule    of    assets^P reparation 

and  fliing.-— FiUng  of  schedules  in  banls- 
ruptcy  by  one  member  of  a  firm  is  not 


conclusive  adjudication  against  anoth- 
er, w^ho  did  not  participate,  but  whose 
membership  in  firm  was  subsequently 
established.  Horner  v.  Hamner,  249 
F.  134.  161  0.  C.  A.  186. 

Under  sections  6a.  7  (8).  47a  (11),  70a, 
and  General  Order  17  (Comp.  St.  1916. 
p.  11387),  title  to  property  unquali- 
fiedly exempt  held  to  remain  in  bank- 
rupt without  claim  of  exemption,  and 
trustee  should  set  it  apart  or  leave 
it  alone.  In  re  French  (D.  C.)  231  F. 
255. 

Where  a  complaint  in  an  action  for 
goods  sold  alleged  acknowledgment  of 
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debt  in  bankruptcy  proceedings,  on 
demurrer  on  ground  that  action  was 
barred  by  Oon>p.  Laws  Utah  1907,  § 
2876,  held,  that  defendant  did  not 
waive  claim  of  limitations  under  sec- 
tion 2898  by  scheduling  the  debt  in 
the  bankruptcy  proceedings.  O'Don- 
nell  V.  Parker  (Utah)  160  P.  1192. 

51/2.  -ii—.  Possession  of  property 
eoheduled.— Where,  at  the  time  the 
bankrupt  filed  its  petition,  it  was  in  full 
and  undisturbed  possession  of  all  prop- 
erty scheduled,  an  application  by  re- 
spondents for  the  appointment  of  one 
of  their  number  as  co-receiver  is  a  ju« 
dicial  recognition  of  such  facts.  Roger 
V.  J.  B.  Levert  Co.,  237  F.  737,  150  O. 
0.  A.  491. 

6.  Form  and  oontents  of  scheduler- 
It  is  the  duty  of  a  bankrupt  to  sched- 
ule any  interest  he  has  in  property, 
real  or  personal,  either  in  remainder, 
vested  or  contingent,  or  in  expectancy. 
(Per  Smith,  Circuit  Judge.)  Pollack 
V.  Meyer  Bros.  Drug  Co.,  233  F.  861, 
147  C.  C.  A.  635. 

7.  Mistakes  and  omissions  In  sched- 
ule^—Under  sections  7a,  12a,  39a  (2), 
and  General  Order  9  (Comp.  St.  1916, 
p.  11385),  court  held  to  have  discretion 
to  pass  upon  composition  offer  on  ref- 
eree's report,  though  claim  was  omit- 
ted from  schedules.  In  re  SpiUer  (D. 
C.)  230  F.  490. 

Debtor's  fund  in  bank,  not  scheduled 
as  asset  in  his  bankruptcy,  nevertheless 
passed  to  him  on  his  discharge.  Davis 
v.  Findley  (Ala.)  78  So.  869. 

On  question  of  whether  land  in  wife's 
name  belonged  to  husband,  it  was  com- 
petent as  proof,  though  not  an  estoppel, 
that  in  schedule  and  sworn  statement 
filed  by  husband  in  bankruptcy  proceed- 
ings he  made  no  mention  of  the  claim 
that  he  owned  the  land.  Honaker  v. 
Honaker   (Ky.)   206  S.  W.  12. 

Where  stepfather  died  without  having 
performed  his  contract  to  deed  or  will 
land  to  his  stepson  in  consideration  of 
the  latter's  services  as  son,  the  stepson 
was  not  estopped  to  sue  stepfather's 
administrator  for  value  of  such  services 
by  the  fact  that  in  stepson's  bankrupt- 
cy proceedings,  during  stepfather's  life- 
time, he  omitted  to  schedule  his  claim 
against  his  stepfather;  the  claim  being 
a  mere  expectancy  dependent  on  con- 
tingencies. Hooker  v.  Peterson  (Tenn.) 
204   S.  W.  858. 

Title  of  a  bankrupt  to  land,  though 
not  scheduled  as  an  asset,  passes  to  his 
trustee,  and,  notwithstanding  the  bank- 
rupt's discharge,  he  cannot  recover  the 
same;  no  facts  being  shown  revesting 
title  in  him.  Raley  v.  D.  Sullivan  & 
Co.   (Tex.  Com.  App.)  207  S.  W.  906. 

8.  List  of  creditors*— The  purpose  of 
scheduling  claims  in  bankruptcy  is  to 
inform  court  of  persons  entitled  to  no- 
tice, to  inform  trustees  of  claims,  and 
to  limit  effect  of  bankrupt's  discharge. 
Merchants'  Bank  of  Brooklyn  v.  Miller 
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(Sup.)  162  N.  Y.  S.  999,  176  App.  Div. 
412. 

A  petition  and  schedules  in  bankrupt- 
cy, which  listed  a  judgment,  was  a  suf- 
ficient acknowledgment  under  Code 
Civ.  Proc.  N.  Y.  f  376,  to  interrupt  the 
running  of  the  statute.  Cross  &  Be- 
guelin  V.  Hall  (Sup.)  170  N.  Y.  S.  64. 

9.  — —  Addressee     of     creditors.— A 

debt  held  not  duly  scheduled,  within 
this  section,  and  so,  under  section  17, 
not  affected  by  banlurupt's  discharge; 
the  creditor's  residence  being  given  in 
the  schedule  .at  a  club,  of  which  he  was 
a  member,  but  at  which  he  did  not  re- 
side. Horbach  y.  Arkell  (Sup.)  158 
N.  Y.  S.  842,  172  App.  Div.  566. 

The  naming  of  a  claimant  in  bank- 
ruptcy proceedings  as  "Merchants' 
Bank  of  Brooklyn,"  without  giving  fur- 
ther address,  where  proceedings  were 
held  in  district  embracing  Brooklyn, 
was  "due  scheduling"  within  meaning 
of  Bankruptcy  Laws.  Merchants'  Bank 
of  Brooklyn  y.  Miller  (Sup.)  162  N. 
Y.  S.  999,  176  App.  Div.  412. 

101/2.  Claim      of      exemptlons^-See 

notes  under  S  9590,  Comp.  St  1916. 

As  claim  for  exemption  is  sufficient, 
if  made  generally  under  exemption  laws 
of  state,  an  order  allowing  Pennsylva- 
nia bankrupt  shares  of  corporate  stock 
as  part  of  his  exemption  will  not  be 
reversed,  because  bankrupt  claimed 
same  under  Act  Pa.  April  9,  1849,  al- 
though act  really  allowing  exemption 
was  that  of  April  8,  1859  (P.  L.  425). 
In  re  Dittmar,  249  F.  606,  161  C.  C. 
A.  532. 

Where  bankrupt  proved  he  was  a 
married  man,  living  with  wife  and  not 
owner  of  homostefid,  when  filing  claim 
for  exemption  under  Gen.  Code  Ohio,  § 
11738,  burden  was  on  trustee  to  affirm- 
atively show  that  personalty  had  not 
been  paid  for  by  bankrupt,  and  hence 
was  subject  to  prior  claims  for  pur- 
chase price.  In  re  Stitt  (C.  C.  A.) 
252  F.  1. 

Gen.  Code  Ohio,  §  11738,  does  not  re- 
quire, as  a  matter  of  law,  that  exemp- 
tions be  claimed  by  way  of  selection 
before  sale  of  specific  articles  of  per- 
sonal- property,  and  a  bankrupt  who 
had  been  depending  for  an  exemption 
out  of  the  proceeds  of  sale  of  a  home- 
stead under  section  11737,  the  proceeds 
of  which  did  not  cover  mortgage  debts, 
was  entitled  to  make  a  claim  for  ex- 
emption out  of  the  proceeds  of  per- 
sonalty after  sale.    Id. 

Under  sections  6a,  7,  (8),  47a  (11). 
70a,  and  General  Order  17  (Comp.  St. 
1916,  p.  11387).  title  to  property  un- 
qualifiedly exempt  held  to  remain  in 
bankrupt  without  claim  of  exemption, 
and  trustee  should  set  it  apart  or  leave 
it  alone.  In  re  French  (D.  C.)  231  F. 
255. 

Where  under  Code  Civ.  Proc.  N.  Y.  { 
1391,  selection  of  property  was  neces- 
sary to  bring  it  within  exemption,  and 
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banknipt  did  not  assert  ezemptionf  held 
that  chattel  mortgagee  could  not  do  so. 
Id. 

Schednles  of  the  bankrupt  must  con- 
tain his  claim  of  exemptions,  and  the 
trustee  is  required  to  set  them  apart 
and  report  to  the  court.  In  re  Brincat 
(D.  C.)   233  P.  811. 

Ohio  bankrupt  held  entitled  to  amend 
his  schedules,  which  originally  claimed 
exemption  under  Gen.  Code  Ohio,  |f 
11730,  11737,  so  as  to  claim  exemption 
in  lieu  of  homestead  under  section 
11738.  In  re  Radcliffe  (D.  0.)  243  F. 
716. 

Bankruptcy  Act  does  not  create  any 
personal  or  homestead  exemptions  in 
iavor  of  bankrupt,  but  by  sections  6, 
7a(8),  47a(ll),  and  70a  merely  pre- 
serves to  him  the  full  benefit  of  such 
exem-ptions  as  at  the  time  of  the  ad- 
judication he  is  entitled  to  under  the 
state  law.  In  re  Hewit  (D.  C.)  244  F. 
245. 

Where,  after  execution  is  issued  and 
levied  on  the  personal  property  of  the 
jadgment  debtor,  a  petition  in  bank- 
ruptcy is  filed  against  him,  and  the 
debtor  refuses  to  claim  exemptions, 
waiving  the  same  in  favor  of  the  judg- 
ment creditor,  such  creditor  is  entitled 
to  receive  payment  in  full  out  of  the 
proceeds  of  the  sale  of  the  bankrupt's 
assets  up  to  the  amount  of  the  exemp- 
tions. In  re  Goldberg  (D.  C.)  254  F. 
440. 

11.  Amendment  ef  tehednle  and  list. 

—Under  General  Orders  in  Bankrupt- 
cy, title,  "Amen&nents"  (Comp.  St. 
1916,  p.  11385),  a  voluntary  petitioner 
in  bankruptcy,  in  applying  for  leave  to 
amend  his  schedule,  must  state  the 
cause  of  the  error  in  those  originally 
filed.  In  re  Brincat  (D.  C.)  233  F. 
811. 

Proceeding  will  be  reopened  to  al- 
low bankrupt  to  amend  schedules  to 
include  a  debt  which  through  misap- 
prehension was  scheduled  in  the  name 
of  the  wrong  party.  In  re  Adams  (D. 
C.)  242  F.  335. 

A  lot  owned  as  community  property 
was  properly  added  to  the  schedule  of 
assets  by  amendment  in  husband's  bank- 
ruptcy proceeding  to  meet  claims  prop- 
erly chargeable  to  the  community. 
Strong  V.  Durdle  (Wash.)  162  P.  6. 

Where  a  tract  had  been  fraudulently 
conveyed  by  bankrupt  to  his  wife  as 
her  separate  property  in  fraud  of 
creditors,  it  was  properly  added  to 
the  schedule  by  amendment  as  assets 
in    his    bankruptcy    proceeding.    Id. 

Even  though  wife  did  not  have  legal 
notice  that  her  husband's  bankruptcy 
schedule  of  assets  was  amended  to  in- 
clude lot  and  tract,  she  was  not  harm- 
ed, where  she  had  her  day  in  court 
in  purchaser's  action  to  quiet  his  title. 
Id. 

12.  — -  Time    of    allowing    amend- 

mente^^Under  section  68,  amendment 
of  schedule  of  liabilities  so  as  to  in- 


clude defendant's  daim  held  to  relate 
back  to  date  of  filing  petition,  so  that 
defendants,  after  plaintiffs  discharge, 
could  not  assert  ouch  claim  as  a  set- 
off against  the  claim  sued  on,  which 
arose  out  of  a  transaction  occurring 
after  the  filing  of  the  bankruptcy  pe- 
tition. Bramham  v.  Lanier  Bros.,  200 
S,  W.  830,  138  Tenn.  702. 

III.  SURRENDER    OF    MONEY    OR 
ASSETS  TO   TRUSTEE 

13.  Jnrlsdictlon  and  powor  to  order. 

~As  bankrupts  are  required  by  stat- 
ute to  embrace  all  of  their  assets  in 
their  schedules,  bankruptcy  court,  up- 
on petition  of  any  creditor,  setting  up 
a  concealment  of  assets,  must  hear  and 
determine  the  matters  in  a  summary 
proceeding.  Jones  v.  Blair,  242  F.  783, 
155  C.  C.  A.  371. 

On  a  petition  by  a  trustee  to  re- 
quire a  bankrupt  to  turn  over  money 
or  property,  the  trustee  is  not  re- 
quired to  prove  fraud  in  the  contract- 
ing of  the  debts,  even  though  alleged. 
Henkin  ▼.  Fousek  (C.  C.  A.)  240  F. 
285. 

14.  Petition,  order,  and  prooeedings 
thereon  J— In  proceeding  for  order  re- 
quiring bankrupt  to  turn  over  con- 
cealed assets,  held  that  finding  as  to 
his  possession  should  be  restricted  to 
date  of  bankruptcy.  Schmid  v.  Rosen- 
thal, 230  F.  818,  145  C.  0.  A.  128. 

On  petition  by  trustee  to  recover 
property  concealed,  held  that  order, 
which  found  that  bankrupts  not  only 
had  concealed  the  property,  but  were 
at  time  of  entry  or  order  in  control 
of  it,  was  not  open  to  objection  on 
theory  that  it  would  be  conclusive  that 
bankrupts  in  event  of  failure  to  de- 
liver property  were  guilty  of  contempt. 
In  re  Jacobs,  235  F.  706,  149  C.  C.  A. 
126. 

Where  goods  are  traced  into  the 
bankrupt's  possession  shortly  before 
bankruptcy,  he  must  show  what  has 
become  of  them,  where  they  are  not 
turned  o^er  to  -the  trustee.  In  re 
Edelman  (D.  C.)  251  F.  429. 

15.  Evidence     to     sustain     order.^^ 

When  trustee  makes  prima  facie  case 
in  proceeding  to  require  bankrupts  to 
turn  over  unscheduled  assets,  burden 
rests  on  them  to  account  for  prop- 
erty, or  to  rebut  such  case  by  credible 
evidence.  In  re  Chavkin,  249  F.  342, 
161  C.  C.  A.  3iO. 

Financial  statement  made  by  bank- 
rupts a  short  time  before  bankruptcy, 
showing  surplus  of  assets  not  sched- 
uled, held  admissible  in  evidence  in 
proceeding  by  trustee  to  require  them 
to  tarn  over  such  assets.    Id. 

Order  requiring  bankrupts  to  turn 
over  property  held  supported  by  evi- 
dence, on  petition  to  revise  such  orde^ 
in  matter  of  law.    Id. 

Evidence  held  to  sustain  the  find- 
ing of  a  referee  that  goods  in  a  store 
conducted  by  a  bankrupt  and  his  wife, 
but   in   his   name,   were   his   property 
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and  not  that  of  his  wife.  In  re  Victor 
(D.  C.)  246  F.  727. 

In  proceeding  for  summary  order  re- 
quiring delivery  to  trustee  of  property 
belonging  to  bankrupt,  evidence  held 
to  show  that  property  was  in  truth 
that  of  bankrupt,  and  that  assertion  of 
claims  thereto  was  fraudulent.  In  re 
Resnek,  Shapiro  &  Co.  (D.  C.)  246 
F.  879. 

Evidence  held  to  show  that  the  bank- 
rupt had  concealed  assets,  and  to  war-* 
rant  an  order  directing  him  to  turn 
over  the  same  to  his  trustee.  In  re 
Edelman  (D.  C.)  251  F.  429. 

In  suit  by  trustee  to  recover  per- 
sonal property  belonging  to  estate  of 
bankrupt,  evidence  held  to  sustain  ver- 
dict for  plaintiff;  complaint  stating  a 
cause  of  action  in  replevin.  Collier  v. 
Hopper  (Ark.)  202  S.  W.  687. 

16.  Excuses,  defenses,  and  allow- 
ances^-Under  Bankrupt  Act,  discharge 
cannot  be  denied  on  the  ground  that 
the  bankrupt  knowingly  and  fraudu- 
lently concealed  a  typewriter,  where 
the  machine  was  kept  as  usual  in  his 
library,  though  it  was  omitted  from 
his  schedules.  In  re  Opava  (D.  C.) 
235  F.  779. 

Where  trustee  in  bankruptcy  claimed 
as  against  bankrupt  income  arising  un- 
der testamentary  trust  for  her  bene- 
fit, held,  that  trustee  could  not  be  re- 
quired to  accept  bond  and  allow  pay- 
ment of  sum  to  bankrupt.  In  re  Rey- 
nolds  (D.  C.)  243  F.  272. 

While  a  fact  which  has  once  been 
judicially  determined  may  not  be  again 
litigated  between  the  parties,  a  bank- 
rupt against  whom  a  turn-over  order 
has  been  entered  may  purge  himself 
of  contempt  for  failure  to  comply 
therewith  by  showing  his  present  in- 
ability, etc.  In  re  Myerson  (D.  C.) 
253  F.  510. 

A  mere  denial,  by  formal  answer  to 
motion  for  attachment  for  contempt,  of 
the  original  concealment  found  against 
the  bankrupt  in  the  turn-over  pro- 
ceedings, and  inability  to  deliver,  will 
not   stay   attachment.    Id.        y 

17.  Commitment  for  contempts— In- 
ability to  comply,  by  reason  of  poverty, 
insolvency,  etc.,  held  to  excuse  con- 
tempt in  failing  to  comply  with  order 
requiring  payment  of  money.  In  re 
Sobol,  242  F.  487,  155  C.  C.  A.  263. 

Bankrupt,  when  sentenced  for  con- 
cealing assets,  held  notgu  contem-pt  for 
failing  to  comply  with  order  to  turn 
over  assets,  -  served  only  a  few  min- 
utes before,  and  hence  court  could  not 
punish  him  for  contempt.     Id. 

Sentence  for  concealing  assets,  serv- 
ed by  bankrupt,  held  no  defense  to  pro^ 
cecding  to  punish  for  failure  to  turn 
over  the  assets  as  ordered,  though 
judge,  in  Imposing  sentence,  was  in- 
fluenced by  belief  that  bankrupt  was 
guilty  of  contempt.     Id. 

In  turn -over  proceeding,  issue  is 
whether  bankrupt  had  property  with- 
in  his   possession   or    control   at   dat^ 
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of  bankruptcy  which  he  retained  and 
concealed  from  bis  trustee,'  but  in  con- 
tempt proceedings  for  failure  to  com- 
ply with  order  directing  bankrupt  t^' 
turn  over  property  to  trustee,  only 
question  is  whether  bankrupt  ia  per- 
sonally able  to  comply  with  the  order 
previously  made.  Frederick  v.  Silver- 
man (C.  C.  A.)  250  F.  75. 

A  bankrupt  may  be  sumnHirily  or- 
dered to  surrender  to  his  trustee  any 
assets  of  the  estate  found  in  his  pos- 
session, and  for  failure  to  obey  such 
order  may  be  committed  as  for  con- 
tempt. In  re  Joseph  R.  Marquette. 
Jr.,  Inc.  (C.  C.  A.)  254  F.  419. 

IV.  AFTER-ACQUIRED    PROPERTY 
AND    SURPLUS    OF    ESTATE 

18.    After-acquired     property. »  One 

proving  his  claim  in  bankruptcy  court, 
may  sue  for  same  claim  in  state  court 
against  bankrupt  after  the  filing:  of  an 
application  for  discharge,  in  order  to 
obtain  an  attachment  lien  on  defend- 
ant's after-acquired  and  garnished  prop- 
erty. Roth  V.  Pechin,  103  A.  894,  260 
Pa.  450. 

V.  EXAMINATION    OF    BANKRUPT 

See,  also,  notes  under  $  9605. 

20.  Examination   in   a^n^ral-^Where 

creditor  sought  leave  to  defend  on  is- 
sue of  solvency,  held,  that  conditions 
more  onerous  than  could  be  imposed 
upon  bankrupt  under  sections  3d.  7, 
as  to  appearance  for  exannnatlon, 
should  not  have  been  imposed.  Ab- 
bott V.  Wauchula  Mfg.  &  Timber  Co., 
229  F.  677,  144  G.  C.  A.  87. 

Under  sections  3d,  7,  21a,  59f,  where 
action  on  creditor's  petition  for  leave 
to  defend  after  adjudication  was  re- 
fused until  he  appeared  for  examina- 
tion, held,  that  this  condition  was  pre- 
maturely imposed.     Id. 

21.  Use   and    effect  of  testimony.— 

The  ninth  clause  of  this  section  af- 
fords no  protection  to  witnesses  oth- 
er than  the  bankrupt,  who  testified  in 
the  bankruptcy  proceedings,  and  who 
were  subsequently  charged  with  con- 
spiring to  receive  propertv  of  the 
bankrupt.  Knoell  v.  U.  S.,  239  P.  16. 
152  C.  C.  A.  66,  affirming  judgment  U. 
S.  V.  Knoell  (D.  O.)  230  F.  509. 

Under  Bankruptcy  Act,  §  7,  subd.  9, 
and  section  58,  testimony  of  bankrupt, 
elicited  at  examination  at  which  trus- 
tee participated,  held  admissible,  though 
record  did  not  show  notice  to  credi- 
tors; it  being  inferable-  that  order  for 
examination  was  entered  and  notice 
given.  Beaven  v.  Stuart  (O.  C.  A.)  250 
F.  972. 

Testimony  elicited  by  creditor  on  ex- 
amination of  bankrupt  is  admissible  in 
proceeding  wherein  her  claims  were 
contested,  though  she  had  not  formally 
presented  them  at  time  of  examination; 
that  fact  not  depriving  her  of  right  to 
participate.     Id. 

Under  Bankruptcy  Act,  c.  3,  S  7,  par. 
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9,  admisBion  of  testimony  of  vice  presi- 
dent and  director  of  bankrupt  corpora- 
tion, given  in  bankruptcy  proceeding  in 
his  subsequent  prosecution  for  embes- 
zlement  of  money  of  corporation,  was 
error.  People  v.  Lay  (Mich.)  159  N. 
W.  299. 


In  trial  for  embezzlement,  defendant's 
testimony  previously  given  before  a 
referee  in  bankruptcy  upon  an  exam- 
ination into  the  affairs  of  the  corpora- 
tion whose  funds  he  was  alleged  to 
have  embezzled  was  incompetent.  Peo- 
ple V.  Lay  (Mich.)  160  N.  W.  467. 


§  9592.  (Act  July  1,  1898,  c.  541,  §  8.)     Death  or  insanity  of  bank- 


rupts. 

I.  Death  of  bankniptd— Under  clause 
V  of  this  section,  held,  that  trustee 
in  bankruptcy  of  mortgagor  was  only 
person  entitled  to  appeal  from  decree 
denying  vacation  of  sale  of  premises 
on  execution  in  scire  facias  sur  mort- 


gage despite  the  mortgagor's  death. 
Home  Buyers*  Building  &  Loan  Asb'u 
V.  Peterman,  98  A.  619,  253  Pa.  418. 

5.  Dower  and  allewances  to  widow 
and  children.— See  In  re  Kligerman  (D. 
C.)  253  P.  778. 


§  9593.  (Act  July  1,  1898,  c.  541,  §  9.)     Protection  and  detention  of 
bankrupts. 

4.  Arrest   prior  to  bankroptoy   pro- 

eoedingsw— Under  this  section  and  Gen- 
eral Order  30  (Comp.  St.  1916,  p. 
11391),  held»  that  bankrupt  in  custody 
under  body  execution  upon  judgment 
dischargeable  in  bankruptcy  will  be  re- 
leased on  habeas  corpus,  though  ar- 
rested before  the  petition  was  filed. 
Ex  parte  Margiasso  (D.  C.)  242  F.  990. 


5.  Protection  after  discharge^— Un- 
der this  section,  court  of  bankruptcy, 
having  granted  discharge,  may  protect 
bankrupt  from  arrest  on  judgment  ren- 
dered by  another  court,  pending  ap- 
plication to  such  court  for  relief.  In 
re  Lockwood  (D.  O.)  240  F.  161. 


§  9595.  (Act  July  1,  1898,  c.  541,  § 
rupts. 

I.  Effect  of  bankruptcy  on   pending 

snitSri— After  bankruptcy  of  the  defend- 
ant, an  order  made  in  a  common-law 
action  against  the  defendant  cannot  be 
resettled  in  the  bankruptcy  proceed- 
ing. In  re  Vanoscope  Co.,  233  F.  53, 
147  C.  C.  A.  123. 

Where  bankrupt  procured  goods 
through  fraud,  and  before  adjudica- 
tion in  a  replevin  suit  against  the 
bankrupt  the  bankruptcy  petition  was 
filed,  held,  that  the  question  of  title  to 
the  goods  passed  to  the  bankruptcy 
court.  Petition  of  Friedlaender,  233 
F.  250,  147  C.  C.  A.  256,  affirming  de- 
cree In  re  Wellmade  Gas  Mantle  Co. 
(D.  C.)   230  F.  502. 

Alleged  bankrupt  held  not  entitled  as 
of  right  to  dismissal  of  involuntary 
petition,  though  no  petitioning  creditor 
appears  to  press  it;  the  principal  of 
them  haying  after  its  filing,  contrary 
to  spirit  of  this  section,  brought  suit 
and  recovered  judgment  on  his  claim 
in  state  court,  and  it  having  been 
paid.  In  re  J.  W.  Lavery  &  Son  (D. 
C.)  235  F.  910. 

After  adjudication  in  bankruptcy  an 
action  against  debtor  of  bankrupt  can- 
not be  maintained,  either  by  the  bank- 
rupt's assignee  for  the  benefit  of  cred- 
itors or  his  trustee  in  bankruptcy  in 
the  name  of  the  assignee,  notwith- 
standing Code  Civ.  Proc.  N.  Y.  §  75G. 
and  Bankr.  Act,  §  67.  Gilbert  v.  Me- 
chanics &:  Metals  Nat.  Bank  of  City 
of  New  York  (Sup.)  160  N.  Y.  S.  710, 
95  Misc.  Rpp.  864.  judgment  affirmed 
Same  v.  Mechanics'  &  Metals  Nat. 
Bank  of  New  York,  162  N.  Y.  S.  1121. 

SuPP.U.S.CoMP.'19— 130 


11.)  Suits  by  and  against  bank- 
Notwithstanding  defendant,  pending 
its  appeal,  became  bankrupt,  yet,  its 
trustee  refusing  to  take  part  therein, 
appeal  will,  under  Code  Civ.  Proc.  N. 
Y.  §  756,  not  be  dismissed.  Schoon- 
maker  v.  Pittsburgh  Contracting  Co. 
(Sup.)  161  N.  Y.  S.  186,  176  App. 
Div.  48,  reargument  denied  161  N.  Y. 
S.  1055,  176  App.  Div.  55. 

Bankruptcy  proceedings  do  not  toll  > 
the  statute  of  limitations  under  Rem. 
Code  Wash,  1915,  §  n2,  providing  that 
when  commencement  of  action  is 
stayed  by  injunction  or  statutory  pro- 
hibition, time  of  continuance  of  such 
injunction  or  prohibition  shall  not  be 
part  of  time  limited  for  bringing  of 
action.  McDemmott  v.  Tolt  Land  Co. 
(Wash.)  172  P.  207. 

2.  Stay  of  pending  suits  by  state 
court.— A  bankrupt  discharged  after 
judgment  was  obtained  against  him  in 
state  court,  in  action  brought  while 
bankruptcy  proceedings  were  pending, 
is  entitled  to  perpetual  stay  of  execu- 
tion though  he  did  not,  before  rendi- 
tion of  judgment,  ask  for  stay  of  pro- 
ceedings. Strickland  v.  Brown  (Ga. 
App.)  90  S.  E.  1039. 

3.  Stay  by  injunction  or  order  of 
court  of  bankruptcy.— Bankruptcy 
court  held  aiitliorized  to  enjoin  in- 
solvency proceedings  pending  in  state 
courts  within  four  months  after  their 
commencement,  especially  in  view  of 
Rev.  St.  §  720  (Comp.  St.  1916,  § 
1242).  Ohio  Motor  Car  Co.  v.  Eise- 
man  Magneto  Co.,  230  F.  370,  144  C. 
C.  A.   512,   certiorari   denied   National. 
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Carbon  Co.  v.  Ohio  Motor  Car  Co.,  36 
S.  Ct.  724,  241  U.  S.  673,  60  L.  Ed. 
1231. 

Under  thia  section  the  bankraptcy 
courts  are  vested  with  exclusive  juris- 
diction in  the  administration  of  the 
estate  of  the  bankrupt,  and  state  court 
would  not  be  allowed  to  exercise  juris- 
diction over  property  in  the  possession 
of  the  court  of  bankruptcy  to  give  ef- 
fect to  lien  of  a  personal  judgment 
rendered  in  the  state  court.  Roger  v. 
J.  B.  Levert  Co.,  237  F.  737,  150  C. 
C.  A.  491. 

Where  a  debtor,  having  once  within 
the  si}t-year  period  been  adjudicated 
a  voluntary  bankrupt,  filed  a  second 
petition,  a  creditor  suing  in  the  state 
court  will  not,  as  section  14b  pre- 
vents more  than  one  discharge  within 
the  period,  be  restrained  from  contin- 
uing suit;  it  not  interfering  with  ad- 
ministration of  assets  by  bankruptcy 
court.  Such  creditor  will  not  be  re- 
strained from  proceeding  until  bank- 
rupt applies  for  discharge.  In  re  John- 
son (D.  C.)  233  F.  841. 

Action  in  a  state  court  against  bank- 
rupt by  a  creditor  will  not  be  stayed 
by  the  bankrupt  court,  though  it  be 
creditor's  purpose,  on  any  judgment 
obtained,  to  attach  funds  in  the  trus- 
tee's hands,  even  if  this  would  be  a 
nuUity.  In  re  Bittle  (D.  C.)  239  F. 
191. 

In  view  of  subdivision  "a"  of  this 
section  held,  under  section  47,  as 
amended  in  1910,  that  trustee  in  bank- 
ruptcy might  maintain  creditors'  suit 
to  compel  those  obtaining  it  without 
payment  to  make  payment  for  corpo- 
rate stock.  Grand  Rapids  Trust  Co.  v. 
Nichols  (Mich.)  165  N.  W.  667. 

5.  — ^  Application  for  Injunotlon  or 
stay^See  In  re  Menzin  (D.  C.)  233  F. 
333. 

Application  to  stay  receivership  pro- 
ceedings in  state  court  because  of 
bankruptcy  proceedings  should  first  be 
presented  to  the  state  court.  Ohio 
Motor  Car  Co.  v.  Eiseman  Magneto 
Co.,  230  F.  370,  144  C.  C.  A.  512, 
certiorari  denied  National  Carbon  Co. 
v.  Ohio  Motor  Car  Co.,  36  S.  Ct.  724, 
241  U.  S.  673,  60  L.  Ed.  1231. 

6.  — -  Dissolution     of    Injunction.— 

Where  property  on  which  execution 
was  levied  was  set  aside  to  the  bank- 
rupt as  exempt,  in  accordance  with 
section  47.  he  cannot  complain  of  va- 
cation of  order  restraining  proceeding 
with  execution;  bankruptcy  court  hav- 
ing no  further  concern  with  the  prop- 
erty. In  re  Pohlig  (D.  C.)  236  F.  606. 
6'/2.  Injunction  In  Court  other  than 
court  of  bankruptcy*— Trustee  cannot 
maintain  suit  in  a  court  of  concur- 
rent jurisdiction  to  restrain  foreclosure 
suit  which  was  pending  prior  to  and  at 
the  time  of  his  appointment;  the 
proper  course  in  such  case  being  to 
intervene  in  the  foreclosure  suit.  Al- 
bert Pick  &  Co.  v.  Natalby,  211  111. 
App.  486. 
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7.  Leave  to   oontinue  salt   In   state 

oourt^— Under  this  section,  whether  ac- 
tion founded  on  claim  from  which  dis- 
charge would  be  release  and  pending 
against  person  at  time  of  filing  of  pe- 
tition against  him  shall  be  stayed  aft- 
er an  adjudication  of  bankruptcy,  in 
to  be  determined  by  trial  court  in  ex- 
ercise of  discretion,  and  defendant  ia 
not  entitled  to  continuance  as  of  right. 
Smith  V.  Miller,  115  N.  E.  243,  226 
Mass.  187. 

Creditors  of  a  bankrupt  corporation 
may  apply  to  the  bankruptcy  court  for 
leave  to  prosecute  their  claims  to  judg- 
ment, so  as  to  enforce  the  liability  oC 
stockholders;  but  such  creditors  will 
not  be  permitted  to  issue  executions. 
John  A.  Roebling's  Sons  Co.  of  New 
York  V.  Federal  Storage  Battery  Car 
Co.  (Sup.)  173  N.  Y.  S.  297. 

8.  What    actions    may    be   stayed.— 

Where  bankrupt,  who  concealed  exist- 
ence of  life  insurance  policies  and  was 
discharged,  died,  and  his  executor  sued 
in  state  court  on  policies,  held,  that 
trustee,  who  had  not  been  discharged, 
and  who  had  sued  thereon  in  federal 
court,  was  not  entitled  to  enjoin  action 
by  executor  in  state  court;  case  not 
falling  within  this  section.  Doolittle  v. 
Mutual  Life  Ins.  Co.  of  New  York 
(D.  C.)  249  F.  491. 

Where  the  summons  and  complaint 
on  which  a  judgment  based  on  negli- 
gence in  operating  an  automobile  was 
obtained  showed  an  ordinary  cause  of 
action  in  tort,  the  judgment  debtor, 
having  become  a  bankrupt,  is  entitled 
to  a  stay  against  the  judgment,  and  the 
creditor  cannot  avoid  the'  stay  by  affi- 
davits showing  that  the  bankrupt  will- 
fully and  maliciously  caused  the  injury 
for  which  the  judgment  was  given.  In 
re  Lusch  (D.  O.)  251  F.  316. 

Where  a  debt  is  not  dischargeable,  a 
garnishee  execution  against  the  debtor 
will  not  be  interfered  with,  despite  his 
bankruptcy,  and  may  be  enforced  after 
discharge.     Id. 

Orders  in  bankruptcy  courts,  staying 
creditors  from  prosecuting  their  suits 
in  state  courts  against  bankrupt  to  as- 
certain and  enforce  liens  on  bankrupt's 
property,  are  authorized  by  this  sec- 
tion. In  re  Grafton  Gas  &  Electric 
Light  Co.  (D.  C.)  253  F.  668. 

Where  bankrupt,  having  recklessly 
driven  an  automobile,  was  arrested  un- 
der order  of  the  state  court  made  prior 
to  filing  of  his  voluntary  petition  in 
bankruptcy,  and  judgment  was  recover- 
ed against  him,  he  could  be  released  by 
the  bankruptcy  court  having  jurisdic- 
tion pending  his  application  for  dis- 
charge; the  judgment  being  discbarge- 
able  in  bankruptcy.  In  re  Madigan  (D. 
C.)   254  F.  221. 

Under  subsection  "a*'  of  this  section, 
suit,  under  Code  1907,  f  4295,  to  have 
mortgage  declared  a  general  assign- 
ment, should  have  been  stayed  on  filing 
of  respondents'  special  plea  settini^  up 
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pendency  of  bankmptcy  proceedings 
pending  when  bill  was  filed.  Anders 
Bros.  Y.  Latimer  (Ala.)  73  So.  925. 

10.  ~»  ProceedlRgs    subsaqvent    to 

Jvdgmont.^-Bankraptcy  court  will  stay 
further  proceedings  in  state  court  on 
jadgment  against  bankrupt  based  on 
simple  negligence,  where  such  judg- 
ment was  provable  and  debt  evinced  by 
it  would  be  barred  by  discharge.  In 
re  Cunningham  (D.  C.)  253  F.  663. 

M.  —  Proceedings  supplementary 
to  exeoutlonw— While  order  in  supple- 
mentary proceedings  is,  under  this  sec- 
tion, stayed  by  adjudication  of  bank- 
ruptcy for  12  months  therefrom,  pro- 
ceedings are  not  superseded,  and  can 
be  continued  after  expiration  of  that 
period.  Taylor  v.  Buser  (Sup.)  167  N. 
Y.  S.  887. 

14.  Eflfoct  of  the  stay.— While  under 
subdivision  "a"  of  this  section,  where 
daim  is  one  for  which  discharge  would 
be  release,  all  such  actions  are  stayed, 
the  state  court  in  which  a  suit  on  such 
a  claim  is  pending  is  not  deprived  of 
jurisdiction.  Brazil  v.  Azevedo,  162  P. 
1049,  32  Cal.  App.  364. 

Where  mortgagee,  who  was  entitled 
to  rents  of  mortgaged  property  because 
of  default  in  mortgage,  was  restrained 
by  order  of  referee  in  bankruptcy  from 
applying  for  receiver  for  rents,  he  should 
have  asserted  his  right  of  priority,  and 
moved  to  vacate  such  order  in  the  Unit- 
ed States  District  Court  in  bankruptcy 
proceedings,  and  cannot  sue  trustee  in 
bankruptcy  in  state  court  for  rents  col- 
lected. Rhinelander  v.  Richards  (Sup.) 
171  N.  Y.  S.  436. 

An  injunction  order,  issued  by  a 
bankruptcy  court,  rcsfralning  suits 
against  the  bankrupt,  has  no  binding 
effect  beyond  the  territorial  jurisdic- 
tion of  the  court.  John  A.  Roebling's 
Sons  Co.  of' New  York  v.  Federal  Stor- 
age Battery  Car  Co.  (Sup.)  173  N.  Y. 
S.  297. 

15.  Effect  of  grant  or  denial  of  dis- 
charge.—If  bankruptcy  proceedings 
against  respondents,  in  suit,  under  Code 
Ala.  1907,  §  4295,  to  have  their  mort- 
gage declared  a  general  assignment, 
have  been  dismissed,  suit  may  proceed 
to  final  judgment.  Anders  Bros.  v. 
Latimer  (Ala.)  73  So.  925. 

Bankruptcy  court  cannot,  under  sec- 
tion 2,  subd.  15,  or  this  section,  deter- 
mine effect  discharge  will  have  upon 
action  pending  or  judgment  rendered 
by  another  court,  prior  to  bankruptcy, 
but  such  question  must  be  determined 
by  application  to  court  having  jurisdic- 
tion. In  re  Lockwood  (D.  C.)  240  F. 
161. 

The  power  of  the  bankruptcy  court 
to  protect  a  bankrupt  against  claims  in 
another  court  is  limited  to  the  period 
before  the  question  of  his  discharge 
has  been  decided.  In  re  Weisberg  (D. 
C.)  253  F.  833. 


The  power  of  a  bankruptcy  court  to 
stay  suits  against  the  bankrupt  is  ex- 
pressly confined  to  the  period  before 
determination  of  discharge  proceedings, 
and  a  District  Court  can  have  no  wider 
power  to  stay  suits  in  a  state  court 
on  an  auxiliary  bill  dependent  upon  the 
bankruptcy  proceedings.  Pell  v.  Mc- 
Cabe  (D.  C.)  254  F.  356. 

17.  Intervention  of  trustee  In  pend- 
ing euits^— Jurisdiction  of  state  court  to 
foreclose  mortgage  is  not  divested  by 
bankruptcy  proceedings  against  defend- 
ant in  which  bankruptcy  court  directs 
intervention  by  trustee.  Martin  v. 
Bankers*  Trust  Co.   (Ariz.)  156  P.  87. 

In  an  action  for  the  purchase  price  of 
a  chattel,  where  the  buyer  counterclaim - 
ed  for  breach  of  warranty,  it  was  prop- 
er to  substitute  the  buyer's  trustee  in 
bankruptcy  as  a  party  to  the  counter- 
claim. Crouch  V.  Fahl  (Ind.  App.)  113 
N.  E.  1009. 

Trustee  in  bankruptcy  permitted  to 
intervene  held  to  become  a  party  for  all 
purposes  and  to  carry  with  him  his 
character  as  trustee,  though  not  ap- 
pointed until  after  commencement  of 
suit.  Rennells  v.  Potter  (Mich.)  164 
N.  W.  475. 

18.  ^-^  Effect  of  trustee  declining  to 
intervene.— Where  trustee  in  bankrupt- 
cy, appointed  when  litigation  is  pending, 
does  not  intervene,  if  cause  survives, 
administrator  may  continue  action. 
Tucker  v.  Western  Union  Telegraph 
Co.  (Sup.)  157  N.  Y.  S.  873,  94  Misc. 
Rep.  364. 

19.  — .  Rigiit   dependent  on   nature 

of  action.— Where  a  maritime  lien  is 
claimed  on  property  of  a  bankrupt,  and 
a  suit  in  admiralty  brought  for  its  en- 
forcement, the  better  practice  is  to  per- 
mit the  trustee  to  intervene  in  such 
suit  and  have  the  question  there  ad- 
judicated. In  re  Interocoan  Transp. 
Co.  of  America  (D.  C.)  232  F.  408. 

The  trustee  in  bankruptcy  of  a  corpo- 
ration held  properly  allowed  to  inter- 
vene in  an  action  by  a  shareholder 
seeking  to  recover  from  the  president 
the  value  of  his  stock  which  had  been 
destroyed  by  the  president's  embezzle- 
ment of  the  entire  corporate  assets. 
Floyd  V.  Layton  (N.  C.)  80  S.  E.  998. 

22.  Suits  begun  after  adjudications- 
See  Comp.  St.  1916,  §  9607,  notes  31- 
37. 

A  creditor  of  a  bankrupt,  though 
having  a  dischargeable  claim,  does  not 
become  guilty  of  contempt  of  the  bank- 
ruptcy court  merely  by  taking  pro- 
ceedings in  another  court  to  enforce 
his  claim,  where  no  order  forbidding 
such  action  has  been  made,  and  espe- 
cially when  the  creditor  had  no  knowl- 
edge of  the  bankruptcy  proceedings. 
In  re  Weisberg  (D.  C.)  253  F.  833. 

A  petition  under  section  2,  subd.  8, 
to   reopen   the   estate   of   a   bankrupt, 
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held  to  have  been  filed  in  time,  though 
not  filed  within  two  years  prescribed 
by  section  lid,  where  it  was  filed  im- 
niedintely  after  the  recording  of  the 
alleged    fraudulent    conveyances    from 


the     bankrupt      Duncan    y.    Watson 
(Ala.)  73  So.  448. 

Cited  without  definite  ai^piicatioa, 
Bonvillain  v.  American  Sugar  BefininK 
Co.  (D.  C.)  250  F.  ©41. 


§  9596.  (Act  July  1,  1898,  c.  541,  §  12,  as  amended,  Act  June  25, 
1910,  c.  412,  §  5.)     Compositions,  when  confirmed. 
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2.  Right  to  offer  composition.— That 
bankrupt  had  received  discharge  in  due 
course  and  dividend  had  been  paid  did 
not  prevent  otfcr  of  com-position.  In 
re  Spiller  (D.  C.)  230  F.  490. 

3.  Examination  of  bankrupts— Com- 
position by  bankrupt  with  creditors 
should  be  rejected;  the  offer  to  credi- 
tors being  before  the  bankrupt  was 
examined  in  open  court  and  had  filed 
in  court  its  schedules.  In  re  Berler 
Shoe  Co.  (D,  C.)  246  F.  1018, 

4.  Offer  of  term8.^-Though  general 
assignment,  made  before  bankruptcy, 
in  itself  is  act  of  bankruptcy  by  sec- 
tion 8a,  under  sections  12a,  12d,  com- 
position offer  to  creditors,  made  after 
bankruptcy,  though  substantially  the 
equivalent,  in  results  to  creditors,  of 
general  assignment  for  their  benefit, 
had  it  been  carried  out  before  bank- 
ruptcy, is  not  therefore  in  law  no  of- 
fer of  composition  at  all,  but  must  be 
confirmed  or  rejected  by  court  on  mer- 
its. In  re  Graham  &  Sons  (0.  O.  A.) 
252  F.  93. 

Advantages  and  disadvantages  to 
creditors  of  bankrupt  from  proposed 
composition  need  not  be  set  forth  in 
composition  offer  itself,  in  order  that 
judge,  pursuant  to  his  duty,  may  in- 
vestigate merits  of  offer  and  of  ob- 
jections, and  determine  its  advantage 
or  disadvantage  to  creditors.     Id. 

Facts  and  circumstances  which  bear 
on  advisability  of  confirming  bankrupt's 
offer  of  composition  are  no  part  of 
oflcr  itself,  but  are  properly  presenta- 
ble at  hearing  of  offer  and  objections 
thereto,  for  which  Bankruptcy  Law 
makes  provision;  it  being  for  judge 
then  to  determine  whether  composi- 
tion is  for  best  interests  of  creditors. 
Id. 

Where  proposed  composition  was  for 
best  interest  of  creditors,  bankrupt, 
though  confirmation  was  denied,  be- 
cause in  comDliance  with  demand  of 
one  creditor  he  agreed  to  make  pay- 
ment to  such  creditor  which  would 
operate  as  preference*,  is  entitled,  after 
such  claim  is  withdrawn,  to  renew  his 
application  for  confirmation  of  com- 
position. In  re  M.  &  H.  Gordon  (D. 
C.)  245  F.  905. 

Permission  to  bankrupt  to  withdraw 
offer  of  composition  after  acceptance 
by  majority  in  number  and  amount  of 
.creditors  and  application  to  confirm 
together  with  objections  should,  under 
Fertiona  12,  13,  be  doniod;  act  author- 
izing no  such  procedure.  In  re  Agree 
(D.  C.)  247  F.  590. 

5.  Acceptance    by    creditors.— Under 

section    12b,    creditor    for    purpose    of 
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assisting  bankrupt  in  securing  con- 
firmation of  proposed  composition,  may 
withdraw  his  claim,  and  such  creditor 
will  not  be  counted  in  determining  num- 
ber of  creditors  whose  consent  is  re- 
quired to  be  obtained  by  bankrupt 
In  re  M.  &  H.  Gordon  (D.  C.)  245  F. 
905. 

6. Creditors  entitled  to  vete^ 

Under  section  12d,  as  amended  in  1910, 
votes  in  favor  of  accepting  a  composi- 
tion, cast  by  the  assignee,  who  paid 
face  value  for  the  claim  shortly  before 
the  creditors*  meeting,  and  by  the 
bankrupt's  relatives,  who  claimed  to 
have  made  loans  to  him,  held  not  en- 
titled to  be  counted  in  determining  the 
vote  on  the  composition.  In  re  Wein- 
trob  (D.  C.)  240  F.  532. 

Under  this  section,  and  despite  sec- 
tion 57n,  held,  that  a  creditor  miglit 
participate  in  a  composition,  though 
he  failed  to  prove  his  claim  within 
one  year;  bankrupt  admitting  validity 
of  the  claim  and  depositing  funds  for 
its  partial  payment.  In  re  Aarons  (D. 
C.)  243  F.  634. 

7.  _  Secured  creditors.— In  pro- 
ceeding for  confirmation  of  composi- 
tion approved  by  creditor  which  had 
established  claim  on  note  having  two 
indorscrs,  objecting  creditors  cannot 
show  that  indorsers  had  prior  to  of- 
fer paid  note;  for  question  of  claim- 
ant's right  cannot  be  raised  in  col- 
lateral way.  In  re  Griffith  Stillings' 
Press  (D.  C.)  244  F.  315. 

8.  —    Fraudulent    inducement    to 

consent.— 'Assent  to  composition  through 
motives  of  friendship  or  desire  for  fu- 
ture business  of  bankrupt  is  not  im- 
proper. In  re  Griffith  Stillings  Press 
(D.  C.)  244  F.  315. 

A  bankrupt's  promise,  prior  to  a 
composition  agreement,  to  pa^'  a  cer- 
tain creditor's  entire  claim,  if  he  aided 
the  bankrupt  in  securing  money  to  set- 
tle with  his  other  creditors,  was  fraud- 
ulent and  void.  Lieblein  v.  George 
(Mich.)  160  N.  W.  538. 

9.  Deposit  for  payments— Bankr.  Act, 
§  40a,  provides  that  referees  shall  re- 
ceive a  commission  of  1  per  cent,  on 
all  moneys  disbursed  to  creditors  by 
the  trustee,  or  one-half  of  1  per  cent, 
on  "the  amount  to  be  paid  to  creditors" 
upon  the  confirmation  of  a  composition. 
Held,  in  view  of  section  12b,  that, 
where  a  composition  was  accepted,  and 
certain  creditors,  who  filed  an  accept- 
ance thereof  reciting  that  the  offered 
percentage  of  claims  was  payable  in 
cash,  also  filed  at  the  same  time  a 
waiver  of  the  deposit  by  the  bankrupt 


□eh  percentage  so  far  aa  their 
IB  were  concerned,  the  amount  to 
?a!d  to  creditors  wbi  the  fall 
iDt  which  creditora  were  to  receiye 
irtiie  of  the  FompoBition  agree- 
,    and    the    referee's    connQiesiong 

to  be  comiiuted  on  this  amount, 
not  oD  the  amount  actually  de- 
ed by  the  bankrupL  Creditora 
(□titled  to  waive  deposit  nf  mou- 
r  aecurities  by  bankrupt.     Kink  pad 

Bacon  &  Sons-  230  P.  362.  144 
,  A.  904.  certiorari  denied  J.  Bacon 
>Da  T.  Kinkead,  Sa  H.  Ct.  728,  241 
.,  080.  60  L.  Ed.  l^M. 
ice  a  compoBJtion  with  creditors, 
at.  in  Tiew  of  section  12b,  be  cod- 
'd  tiiitil  consideration  is  deposited 
irerted  by  tbe  court,  an  order  of 
rmation  ia  evidence  of  such  de- 
.  in  view  of  section  21  f  (Com p. 
.016.  I  »6ns).  but  not  of  distribu- 

In  vipw  of  section  12p;  the  word 
sic! era! ion"  not  neccsnarily  meon- 
9  caah  payment  Beck  t.  Witte- 
BroB.  (Sup.)  173  N.  Y.  g.  488.  481. 

Application  for  oanflrmatlon^— 
r  nffer  of  composition.  eipeoBpR  of 
I.: tins  the  biinliruptcj'  proceeding 
Id    he     Bpcnircd    l>,v     the     banltriipt. 

if  npcPBsary,  paid  out  of  the 
int  deposited  for  the  purposes  of 
'omposition.  In  re  Miller  (D.  C.) 
F.  242. 

Objection*  aad  tieartng  thereon. — 
c  section  12c.  and  tile  Supreme 
t'fl  General  Order  in  Bankruptcy 
Jomp.  St,  1916,  p.  113»1),  object- 
rpditora,  as  well  aa  proponents  of 
oaltioD  offer,  on  the  objections  to 
rmation  of  the  offer  and  their  apec- 
iona  were  entitled  to  bearing,  and 
judgment  of  the  judge  of  the  DIb- 

Court  upon  tbe  merits.  In  re 
am  &  Sods  (C.  C.  A.)  252  l\  US. 
len  District  Court  in  bankruptcy 
ed  its  order  refusing  to  confirm 
osition   with   creditors,   predicated 

report  of  referee  aa  special  mas- 
it   amounted   to   overruling  of  de- 
er to  specifications  of  objections  to 
matioD  of  composition  offer.    Id. 
denoe   belli   not   to   sustain   objec- 

to  the  confirmation  of  a  compo- 
I,  and  to  sbow  that  the  composi- 
was  to  the  beat  interest  of  cred- 
In  re  Do>;ier  Wholesale  Grocery 
D.  C.)  234  P.  169. 
>  assent  of  90  per  cent,  of  a  bonk- 
s  creditors  to  an  offer  of  composi- 
was  evidence  prima  facie  that  the 
oiition  was  for  the  best  interests 
editors,  and  the  burden  was  on  tbe 
ting  creditors.  In  te  Spiller  (T>. 
BO  F.  490. 

Coall  rmation  and  procsedlngs 
on. — An  offer  of  composition,  np- 
■d  by  98  per  cpnt.  of  the  cred- 
in  number  and  smount,  will,  where 
'stnte    hud   been   dragged   out   for 

years  and  asseta  wasted,  be  con- 
i;   it  being  for  t'he  benefit  of  cred- 
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itora.  Id  re  Soloway  &  Kats,  234  F. 
67,  148  C.  C.  A.  83. 

A  paper  filed  by  a  District  Judge  in  a 
bankruptcy  proceeding,  which,  after  re- 
citing the  approval  of  an  offer  of  com- 
position by  a  large  majority  of  cred- 
itors and  the  opposition  of  others,  end 
the  failure  of  the  latter  to  sustain  their 
contentions  by  proofs,  cloaing  with  the 
words,  "the  composition  ia  therefore 
confirmed."  held  to  constltule  an  order 
of  confirmation,  although  entered  on 
the  docket  by  the  clerk  as  an  "opinion 
confirming  composition";  it  being 
shown  that  it-^waa  the  practice  to  treat 
such  an  order  ea  a  final  order.  In  re 
Brookstone  Mfg.  Co.  <C.  C.  A.)  23ft  F. 
687. 

Whether  offer  of  composition  should 
be  confirmed  depends  on  whether  it  is 
for  beat  interest  of  all  creditors,  and 
aaspnt  of  majority  of  creditors  to  com- 
position ia  evidence  tliat  it  Is  for  their 
best  interest,  but  ia  not  conclusive; 
for  tbey  may  aasent  from  considera- 
tions other  than  those  nUecting  credi- 
tors generally,  as  friendship,  etc.  In  re 
(Iriffith  Stillings  Press  (D.  C.)  244  F. 
31.-.. 

Where  the  referee,  as  part  of  a  com- 
piisition  plan.  Bold  property  of  tBe 
bankrupt,  and  confirmation  of  the  sale 
was  conditioned  upon  confirmation  of 
the  offer  of  composition  by  tbe  court, 
the  sale  is  null  and  void,  where  the  of- 
fer of  compimitinn  was  rejected.  In  re 
Kligerman  (D.  C.)  253  F.  778. 

14. Ground*   for    refuting    oon- 

tlrmatlon.— The  destruction  of  account 
books  withut  fraudulent  intent  is  not 
within  section  ljb(2).  ami  does  not 
HUthoriie  refusal  to  confirm  a  compo- 
sition with  creditors.  In  re  Roeeotbal, 
231  F.  44fl,  145  O.  C.  A.  443. 

Under  sections  7a,  12a,  3<Ja(2),  and 
General  Order  0  (Comp.  St.  1916.  p. 
ll:tS5),  court  held  to  have  discretion 
to  pasa  upon  composition  offer  on  ref- 
eree's report,  though  claim  was  omit- 
ted from  schedules.  In  re  Spiller  (D. 
G.)  230  F.  400. 

Confirmation  of  offer  of  composition, 
assented  to  by  90  per  cent,  of  creditors, 
held  not  lo  be  denied  because  adminia- 
trntioD  of  tbe  estnte  would  give  cred- 
itors at  least  5  per  cent,  more  than  the 
amount   offered.     Id. 

Where  bankrupt's  schedule  for  a  com- 
position did  not  include  debt  which  it 
waa  claimed  was  not  dischargeable  in 
bankruptcy,  under  section  14c,  compo- 
sition should  not  be  confirmed  until 
payment  of  dividend  to  claimant  or  de- 
posit in  court  of  dividend  equal  to  that 
paid  other  creditors  without  prejudice 
to  right  to  assert  claim.  In  re  AJpert 
(It.  C.)   237  V.  295. 

Under  section  12d,  aa  amended  in 
1910,  a  composition  agreement  will  not 
be  confirmed  where,  if  tbe  bankrupt's 
statcnientB  to  sellers  of  merchandise 
were  correct,  *  large  amount  of  asaets 
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had  disappeared  concerning  which  the 
bankrupt  could  give  no  explanatioa  In 
re  Weintrob    (D.  C.)  240  F.  532. 

Where  bankrupt  omitted  from  finan- 
cial statement  debts  for  goods  purchas- 
ed for  future  trade,  held,  that  his  of- 
fer of  coiQposition  must  be  denied.-  In 
re  Kerner  (D.  C.)  245  F.  807. 

Proposed  composition,  whereby  bank- 
rupt agreed  to  pay  creditor  sum  ex- 
pended in  investigating  bankrupt's 
financial  condition,  in  addition  to  its 
pro  rata  share,  cannot  be  confirmed. 
In  re  M.  &  H.  Gordon  (D.  0.)  245  F. 
905. 

On   petition  to   confirm   an   offer   of 

composition,  held,  that  offer  should  be 

,  rejected,  not  being  for  best  interest  of 

creditors.     In  re  Morris    <D.  C.)   246 

F.  1021. 

In  determining  whether  an  offer  of 
composition  should  be  accepted,  the 
court  will  not  consider  the  interest  of 
the  bankrupt,  or  a  purchaser  of  the 
bankrupt's  property,  etc.,  but  only  the 
interest  of  the  creditors.  In  re  Kliger- 
man  (D.  C.)  253  F.  778. 

15.  Performanoe    and    distribution.— 

Where  an  order  of  confirmation  of  com- 
position reserved  for  liquidation  claims 
of  creditors  entitled  to  a  special  fund, 
held  that,  under  section  12e,  such 
claims  sould  be  liquidated  before  dis- 
tribution of  consideration  for  composi- 
tion. In  re  H.  B.  Hollins  &  Co.  (D.  C.) 
230  F.  920. 

Clerk  of  District  Court  is  not  re- 
quired to  distribute  consideration  in 
composition  cases,  as  section  12,  sub- 
sees.  ^*b,"  "e,"  and  General  Order  No. 
29  (Comp.  Sf.  1916,  p.  11390),  place 
such  consideration  entirely  within  con- 
trol of  court,  and  referee  should  be  des- 
ignated to  make  distribution.  In  re 
Newbold  (D.  C.)  244  F.  888. 

Where  bankrupt  offered  settlement, 
and  creditors'  committee  hired  attorney 
to  conduct  inquiries  into  his  affairs, 
without  express  or  implied  request  of 
the  receiver,  but  with  his  knowledge 
and  without  his  dissent,  the  bankrupt 
should  not  pay,  as  part  of  the  composi- 
tion, the  fees  of  the  attorney  who  con- 
ducted the  investigation.  In  re  Siegel 
(I).  C.)  252  F.  197. 

Notwithstanding  investigation  into 
bankrupt's  affairs  by  attorney  employed 
by  creditors^  committee,  without  re- 
quest, but  with  knowledge  and  without 
dissent  of  the  receiver,  benefited  the 
estate,  the  attorney's  fees  did  not  con- 
stitute a  claim  against  the  estate,  pay- 
able OS  part  of  the  bankrupt's  com- 
position, since  the  creditors,  in  employ- 
ing him,  were  volunteers,  and  an  estate 
in  the  custody  of  the  court  is  not  in 
need  of  voluntary  services,  but  is  pre- 
sumably being  cared  for  adequately. 
Id. 

i6.  Effect  of  faliure  of  performance. 

— W^here  bankrupt,  after  having  made 
unsuccessful  endeavor  to  carry  through 
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offer  of  composition,  makes  new  of- 
fer in  larger  amount,  he  has  burden  of 
explaining  his  good  faith.  In  re  Grif- 
fith StiUings  Press  (D.  C.)  244  F.  315. 

If  bankrupt  failed  to  comply  with 
composition  agreement  with  creditors, 
latter  would  have  action  thereon 
against  him.  Kobre  Assets  Corpora- 
tion V.  Baker,  164  N.  Y.  S.  597,  178 
App.  Div.  02,  order  affirmed  (N.  Y.) 
116  N.  E.  1056. 

17.  Operation  and  effect  of  composi- 
tions—See notes  under  §  9598. 

Where  composition  offer  provided 
that  receivers  and  bankrupts  should 
convey  entire  bankrupt  estate,  both 
partnership  and  individual,  to  one  who 
had  been  selected  by  creditors  to  act  as 
trustee  in  their  behalf  in  carrying  out 
details  of  composition,  trustee  selected 
by  creditors  was  mere  voluntary  as- 
signee of  choses  in  action.  Guaranty 
Trust  Co.  of  New  York  v.  McCabe  (€. 
C.  A.)  250  F.  699. 

Under  sections  12,  14,  a  bankrupt 
who  on  hi^  voluntary  petition  within 
the  six  years  last  past  has  been  grant- 
ed a  discharge  from  his  debts,  hav- 
ing made  composition  with  his  cred- 
itors and  had  the  proceeding  dismiss- 
ed, is  not  entitled  to  his  discharge;  his 
discharge  in  the  composition  proceed- 
ings being  a  "discharge  in  bankrupt- 
cy."   In  re  Radley  (D.  C.)  252  F.  205. 

21.  Now  promise  to  pay  debtw— Sub- 
sequent creditors  of  a  bankrupt  held 
not  entitled  to  question  his  promise  to 
pay  a  creditor  whose  claim  was  barred 
by  composition;  the  moral  obligation 
being  sufficient  consideration.  Bpann 
V.  Read  Phosphate  Co.,  238  F.  338,  151 

\jm    \^,    A,    o04. 

Where  a  bankrupt,  after  a  connposi- 
tiou  was  approved,  executed  a  note  se- 
cured by  a  mortgage  to  one  of  his 
creditors  for  the  full  amount  of  the 
debt,  subsequent  creditors  of  the  bank- 
rupt can  attack  the  obligation  as  par- 
tially without  consideration,  if  the 
composition  creditor  had  also  received 
a  dividend.    Id. 

A  debtor's  voluntary  promise,  after 
a  bankruptcy  discharge  or  composition 
agreement,  to  pay  balance  of  his  debt, 
is  supported  by  moral  obligation  con- 
stituting a  sufficient  consideration. 
Ferguson-McKinney  Dry  Goods  Co.  v. 
Beuckman  (Mo.  App.)  198  S.  W.  504. 

That  during  bankruptcy  proceedings 
the  bankrupt  makes  a  composition  with 
his  creditors  does  not  constitute  the 
transaction  such  a  voluntary  payment 
aa  to  make  a  new  promise  to  pay  the 
debt  invalid  for  want  of  consideration. 
Herrington  v.  Davitt.  115  N.  E.  476, 
220  N.  Y.  162,  affirming  judgment  149 
N.  Y.  S.  1087,  165  App.  Div.  942. 

22.  Counsel  fees  and  costs.— Under 
section  64b(l),  allowance  for  services 
of  bankrupt's  counsel  between  filing  of 
petition  and  adjudication,  while  offered 
composition  was  pending,  held  not  au- 
thorized, especially  in  view  of  section 
12a,  as  amended  by  Act  June  25,  1910, 
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'.  155  C.  C.  A.  357.  In  i 

7.  (Act  July  1,  1898,  c.  541,  §  13.)    CompoBitions,  when  set 
side. 

CIM    withoat    dtflnlU    MpllMtl«n, 

In   re  Gntt   (D.  C.)   242   F.   577;    In' 

M  Agree  (D.  C.)  247  P.  590. 


I.  (Actjuly  1,1898,  c.  541,  § 
.  487,  §  4,  and  Act  June  25, 
'hen  granted. 
RIGHT  TO    DISCHARfiE 

gaNBral.— Aa  one  of  the  great 
i  of  tbu  ISankraptc;  Act  was  tu 
honest  and  insolvent  debtors 
:beir  debts,  tbe  ri|bt  siven  to 
a  discharge  ought  to  be  libeml- 
trued.  In  re  Jacobs,  241  F.  620, 
C.  A.  378. 

Fight  to  a  geaera]  discbarge  in 
ptcf  is  purely  statutory,  and 
Krsnted  or  withheld,  as  legis- 
department  Dia>  deem  best.  In 
istrong   (D.  C,>  248  F.  2<J2. 

faot  of  prior  mpplleatlon  or  do- 

-Iq  voluntarj  bankruptcy,  the 
l>t  may.  under  socliun  14b,  as 
■d  by  Act  June  25,  1010,  S  6,  be 
I  a  discbarge  as  to  debts  from 
in  a  voluntary  proceeding  bad 
6  years  previous,  he  was  not 
ged,  because  application  was  not 
ithiji  the  12-month  period.  In 
KB  (D.  C.)  233  F.  817. 
e  a  debtor  having  once  within 
-year  period  been  adjudicated  a 
r;  bankrupt,  filed  a  second  pe- 
a  creditor  suing  in  the  state 
«t11  not,  as  section  14b,  pre- 
Qore  than  one  discharge  wilh- 
period,  be  rea trained  from  con- 
suit;  it  not  interfering  with 
tration  of  assets  by  bankrupt- 
t.    Id  re  Jolinaon  (D.  C.)   233 

[h  section  14b,  precludes  more 
le  discharge  in  voluntary  bank- 
within  a  period  of  six  years,  an 
it  may  have  more  than  one  ad- 
on  witiiin  the  period  and  his 
y  distributed  among'  his  crcd- 
hough  he  can  obtain  but  one 
Se.     Id. 

e  bankrupt,  baving  allowed  pe- 
ed to  expire  without  application 
;barge,  filed  second  petition  in 
itcy,  he  should  be  enjoined  from 
applications  for  discharge,  as 
3  not  obtain  a  discharge  from 
ebts  scheduled  and  provable  in 
^al  proceeding.  Id. 
e  of  a  bankrupt  to  apply  (or 
arge  in  a  previous  proceeding 
:b  him  in  a  subsecjuent  proceed- 
n  procuring  a  discharge  from 
its  wbicb  were  scheduled  and 
^  in  the  former;  but  where  he 
ce  incurred  debts  from  whicli 
ntitled  to  a  discbarge,  he  may 
ited   a  qualified   diacbarge,    ez- 


14,  as  amended.  Act  Feb.  5,  1903, 
1910,  c.  412,  §  6.)     Discharges, 

cepting  the  old  debts,  in  re  Cooper 
(D.  0.)  236  F.  298.  I 

Where  bankrupt  fails  to  apply  in  due 
time  for  discharge,  or  is  denied  dis- 
charge from  debts  provable  in  one  pro- 
ceeding, he  cannot  be  discharged  from 
such  debts  in  subsequent  proceeding. 
In  re  Wamock  (D.  C.)  238  F.  779. 

Under  section  18g.  second  voluntary 
petition  in  bankruptcy,  by  one  who  bad 
within  six  years  received  a  discharge 
on  his  first  petition,  should  be  dismiss- 
ed, where  tbe  petitioner  had  n(\  assets, 
and  tbe  only  effect  of  tbe  proceeding 
would  be  to  binder,  delay,  or  defraud 
his  creditors;  and  an  adjudication  al- 
ready entered  should,  on  such  facts 
appearing,  be  set  aside.  In  re  Nash 
(D.  C.)  249  F.  375. 

Under  sectious  12,  14,  a  bankrupt 
who  on  his  voluntary  petition  witliin 
the  six  years  last  past  has  been  grant- 
ed a  discbarge  froln  his  debts,  having 
made  comiiusition  with  his  rreditura 
and  had  the  proceeding  dismissed,  is 
not  entitled  to  his  discharge;  his  dis- 
charge in  the  composition  proceedings 
being  a  "discharge  in  bankruptcy."  In 
re  Radley  (D.  C.)  252  F.  205. 


3i/j.  In  o*n*n>'— Under  tbe  Bank- 
ruptcy Act,  a  bankrupt  is  entitled  to 
hia  dischorge,  unless  tbe  creditors,  ei- 
ther singly  or  collectively,  oppose  it, 
and  a  mere  volunteer  may  not  oppose 
bis    dis'harge.    In    re    White    (D.    C.> 

235  F.  874.   rehearing  denied   (D.  C.) 
242  F.  1001. 

4.  Creditor*.— Proof  and  allowance  of 
petitioners'  claim  held  to  amount  to 
liquidation  within  section  57,  and  so  pe- 
titioners us  parties  in  interest  may,  un- 
der section  14,  oppose  discharge.  In 
re  Meniin,  238  F.  773,  151  C.  C.  A. 
623,  reversing  order  (D.  C.)  233  F. 
333. 

A  creditor,  whose  claim  was  based 
on  obtaining  goods  under  false  pre- 
tenses, may,  having  proven  bis  claim 
in  bankruptcy,  oppose  bankrupt's  dis- 
cbarge, notwithstanding  institution  of 
suit  on  claim  in  state  courts;  claim 
not  being  one  dischargeable  in  bank- 
ruptcy.   Id. 

One  whose  debt  would  not  be  barred 
by  discharge  has  no  right  to  oppose 
the   same.    In   re   Meiklebam    (D.    C.) 

236  F.   401. 
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Under  sections  14b(3),  17(2),  both' 
of  which  were  amend»>d  in  1903  (Act 
Feb.  5,  1903,  §§  4,  5),  creditor  hold- 
ing provable  claim  may  opx^ose  dis- 
charge OD  ground  bankrupt  obtained 
credit  on  materially  false  statement  in 
writing,  though  such  creditor's  claim 
would  not  be  barred  by  discharge.  In 
re  Armstrong  (D.  C.)  248  F.  292. 

As  section  1(9)  declares  that  "cred- 
itor" shall  include  any  one  who  holds 
demand  or  claim  provable  in  bankrupt- 
cy, one  having  provable  claim  is  cred- 
itor and  party  in  interest,  entitled  to 
oppose  discharge  of  bankrupt,  even 
though  he  has  not  proven  his  claim. 
Id. 

6.  Trustee  In  bankruptcy.— rnder 
Bankruptcy  Act,  as  amended  by  Act 
June  25,  1910,  a  trustee  can  oppose 
the  bankrupt's  application  for  discharge 
only  upon  authoyty  conferred  upon  him 
at  a  meeting  of  the  creditors  called 
for  that  purpose.  In  re  White,  248  F. 
115,  160  C.  C.  A.  255,  affirming  decree 
(D.  C.)  238  F.  874. 

The  provision  of  section  14b,  as 
amended  by  Act  June  25,  1910,  §  6, 
that  trustee  shall  not  object  to  bank- 
rupt's discharge  until  authorized  "at  a 
meeting  of  creditors  called  for  that 
purpose,"  means  authorization  by  the 
creditors,  and  referee  has  no  right  to 
authorize  trustee;  and  where  creditors 
had  not  so  authorized  trustee,  bank- 
rupt's objection  to  a  hearing  upon  ob- 
jections filed  by  trustee  by  order  of 
referee  should  have  been  sustained. 
In  re  White  (D.  C.)  238  F.  874,  re- 
hearing denied  (D.  C.)  242  F.  1001. 

III.  GROUNDS    FOR    REFUSAL    OF 
DISCHARGE 

6I/2-  In  general.— The  benefits  of  the 
act  being  extended  on  the  assunoption 
that  the  debtor  will  honestly  perform 
his  duties,  discharge  should  be  refused 
if  he  fail  to  do  so.  In  re  Kaplan  (D. 
C.)  245  F.  222. 

7.  Existence  of  statutory  grounds^— 
See  W.  A.  Liller  Bldg.  Co.  v.  Rey- 
nolds (C.  C.  A.)  247  F.  90. 

Under  the  present  Bankruptcy  Act, 
a  discharge  is  a  legal  right,  unless  some 
objection  is  filed  and  affirmatively  sus- 
tained for  reasouB  specifically  enumerat- 
ed in  section  14  of  the  act.  In  re  Kauf- 
man. 239  F.  305,  152  C.  C.  A.  293; 
In  re  Jacobs,  241  F.  620,  154  C.  C.  A. 
378;  In  re  Groves  (D.  O.)  244  F.  197; 
In  re  Epstein  (D.  C.)  24H  F.  191;  In 
re  Whitney  (D.  C.)  250  F.  1005. 

If.  Fraudulent  or  preferential  trans- 
fers.—In  deciding  whether  a  convey- 
ance by  a  bankrupt  hindered,  delayed, 
and  defrauded  creditors,  so  as  to  de- 
feat a  disfharKe,  it  is  of  no  controlling 
importance  that  the  trustee  has  n<»t 
been  able,  or  has  not  tried,  to  avoid  it. 
Devorkin  v.  Security  Bank  &  Trust 
Co.  of  Memphis,  Tenn.,  243  F.  171, 
150  C.  C.  A.  37. 

The  transfer  of  a  worthless  equity  of 
redemption  is  not  sufficient  ground  for 
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refusing  a  discbarge,  •  even  though  tiie 
trustee  might  get  something  as  a  bonu« 
for  a  release  of  the  property  by  him. 
Id. 

Fictitious  transfer  by  bankrupt  with 
intent  to  prevent  creditor  from  partic- 
ipating in  property  transferred,  which 
is  offense  under  section  29,  is  ground 
for  denying  discharge  under  section  14, 
subd.  b  (1).  Grafton  v.  Meikleham, 
246  F.  737,  159  C.  C.  A.  39,  reversing 
decree  In  re  Meikleham  (D.  G.)  236 
F.  401,  certiorari  denied  Meikleham  v. 
Grafton,  38  S.  Ct  334,  246  U,  S.  665, 
62  L.  Ed.  929. 

Under  section  14,  subd.  b  (4).  bank- 
rupt must  be  denied  discharge,  where 
he  transferred  on  eve  of  bankruptcy 
moneys  due  him  to  one  creditor,  hot 
his  declared  purpose  was  to  hinder  and 
delay  his  principal  creditor  and  pre- 
vent her  sharing  therein.    Id. 

To  justify  the  denial  of  a  discharge 
to  a  bankrupt  on  the  ground  that  he 
transferred  property  with  intent  to 
hinder,  delay,  or  defraud  his  creditors, 
the  transfer  must  have  been  effective. 
W.  A.  Liller  Bldg.  Co.  v.  Reynolds,  247 
F.  90,  159  C.  C.  A.  308. 

Though  bankrupt  within  four  months 
-of  bankruptcy  transferred  his  more 
profitable  stores  to  corporation,  obtain- 
ing practically  all  of  its  stock,  held  that, 
where  it  did  not  appear  that  he  was 
guilty  of  any  actual  intent  to  hinder 
and  delay  creditors,  discharge  cannot 
be  denied,  on  theory  that  such  trans- 
fer as  matter  of  law  was  one  to  hinder, 
delay,  and  defraud  creditors.  In  rp 
Braus,  248  F.  55,  160  C.  C.  A.  195,  re- 
versing decree  (D.  C.)  237  F.  139. 

That  bankrupt  fraudulently  trans- 
ferred property  more  than  four  months 
prior  to  filing  of  petition  is  no  ground 
for  opposing  his  discharge.  Gill  v. 
White,  249  F.  50,  161  C.  C.A.  110; 
In  re  Fackler  (D.  C.)  246  F.  864. 

Where  partners  incorporated  a  sa<*- 
cessful  department  of  their  business 
and,  having  received  the  stock,  transfer- 
red it  to  relatives  for  apparently  nom- 
inal considerations  at  a  time  when  the 
firm  was  obviously  insolvent,  the  trans- 
action must  be  deemed  one  intended  to 
hinder,  delay,  or  defraud  creditors,  and, 
having  occurred  within  four  months  of 
bankruptcy,  warrants  denial  of  di?- 
cliarge  under  section  14(4).  In  re  Sing- 
er (C.  C.  A.)  251  F.  51. 

Though  property  transferred  by  bank- 
rupts within  four  months  of  insolvency 
was  subseciuently  on  demand  surrender- 
ed by  the  transferees  to  the  trustee  in 
bankruptcy,  a  finding  that  the  previous 
transfer  was  made  with  intent  to  hin- 
der, delay,  or  defraud  creditors,  within 
section  14(4),  is  no  way  affected,  and 
discharge  may  be  denied.    Id. 

Conveyance  by  bankrupt  of  his  more 
profitable  stores  to  corporation  organ- 
ized for  that  purpose  held,  where  it 
was  a  device  to  defeat  his  landlord's 
claim  for  rent,  fraudulent  as  to  credi- 
tors, and  to  preclude  discharge,  though 
bankrupt  owned  practically  all  of  the 
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and  delivered  ft  to  bis  tniatee.  Id 
ata  (D.  C.)  237  F.  139. 

mpre  recpipt  ut  a  preference  la 
,r  to  a  diRcharge.  In  re  Alpert 
.)  237  F.  295. 

re  a  bankrupt  did  not  intentionel- 
loeal  bis  assets  from  his  trustee, 
(pyaoce  of  land  to  serure  an  pcjui- 
claim  belonging  to  bii  wife,  though 
idered  him  insolTeot,  Would  not 
arily  involve  fraudulent  r<in- 
?at  of  assets ,  warranting  denial 
<?harge.    In  re  Kean   (I).  C.)  237 

Je  a  preference  given  within  four 
IS  of  bankruptcy  is  subject  to  at- 
it  is  no  ground  (or  opposition  to 
;barge.    Id. 

Concsalmenl    of    property.— The 

uction  of  continuous  concealment 
ipetty  in  civil  cases  under  section 
]>p1ies  to  the  concealment  under 
iminnl  seclion,  2Sb.  Glass  v.  D. 
1  F.  m.  145  C.  C.  A.  253. 
're  a  bankrupt  made  no  showing 
ilain  a  large  loss  within  a  period 
months,  which  resulted  in  bank- 
'.  and  it  appeared  during  that 
:he  bankrupt  had  interested  new 
1,  his  discharge  will  be  denied,  on 
round  of  concealment  of  assets. 
Loeb,  232  i\  fiOl,  146  C.  C.  A. 

withholding  of  a  small  deposit  in 
□k  from  the  trustee  in  bankrupt- 
a  concealment  of  property  which 
ixea  denial  of  discbarge.  In  re 
<D.  C.)  232  F.  248. 
entitle  one  to  a  discharge  under 
1  14b.  he  must  have  on  good  faith 
dered  all  his  property:  and  con- 
■nt  of  asaets  of  a  bankrupt  before 
point  me  ut  of  the  trustee  and  con- 
;  after  such  appointment  is  a 
Iment  in  violation  of  tbe  Bank- 
Act.    In  re  Itrincat  (D.  C.)  233 

ng  of  referee,  on  objections  to 
nee  of  homestead  exemption,  that 
ipt  had  concealed  property  in 
on  of  Code  Ou.  1910,  H  3377. 
is  not  res  judicata  n  gain  at  tbe 
ipt's  right  to  discharge,  since 
}a.  1010,  I  33Sfi,  permits  a  cred- 
object  to  an  allowance  of  home- 
exemption  for  fraud  of  any  bind 
time,  whereas  Bankruptcy  Act,  J 
,  requires  the  fraud  to  have  oc- 
at  any  time  subsequent  to  Ihe 
ly  of  the  four  months  immediate- 
ceding  the  filing  of  the  petition. 
Frosteg  (D.  C.)  252  F.  1H9. 
.  Wasta  or  Iom  of  property  or 
pending  bankruptcy  procMdlngs. 
filing  of  a  petition  in  bankruptcy. 
Dot  divesting  tbe  bankrupt  of  ti- 
bia property  constitutes  him  in 
a  trustee  for  the  benefit  of  his 
rs,  iind  though,  prior  to  adjudi- 
he  has  power  lo  diapoae  of  his 
ty  in  the  ordinary  course  of  busi- 
t  is  improper  for  him  to  use  hia 


funds  tor  gaming.  In  re  Sternburg  (D. 
C.)  249  F.  980. 

15.  OmitXon*  In  schedule  and  list  »t 
eradltara.— A  voluntary  bankrupt  held 
not  the  owner  of  a  store  in  which  he 
was  employed  as  manager,  but  which  he 
bad  formerly  owned  under  a  condition- 
ul  sale  contract,  so  that  bis  failure  to 
list  it  among  his  assets  did  not  prevent 
his  discbarge  in  bankruptcy.  Id  re 
Kaufman,  23U  F.  305.  152  C.  C.  A.  203. 
Where  schoolteacher  prepared  for  aa- 
setleas  bankruptcy  to  avoid  payment 
for  eipenaive  fur  coat,  held,  that  her 
omission  from  schedules  of  salary  due 
at  time  they  were  verified  will  preclude 
discbarge.  In  re  Garrity,  247  F.  310, 
159  C.  C.  A.  4(M. 

While  an  innocent  omission  of  prop- 
erty from  the  schedules  will  not  war- 
rant denial  of  a  discharge,  failure  of  a 
bankrupt  to  include  sums  of  money 
which  be  bad  in  his  possession  or  on 
his  person  will  warrant  such  denial  un- 
der section  14b,  on  ground  of  conceal- 
ment of  assets;  and  discbarge  will  be 
denied  where  he  failed  to  include  in  bis 
schedule  'considerable  sums  of  money, 
and  only  included  tbera  by  amendment 
when  tbe  creditors  learned  of  bis  pos- 
aesBton  of  such  funds.  Whether  a  spe- 
cific item  of  property  should  go  to 
creditors  or  be  reserved  by  tbe  bank- 
rupt as  an  exemption  is  not  for  the 
bankrupt  Co  determine,  and  a  bankrupt 
cannot  retain  a  sum  of  money  as  an  ex- 
emption, regardless  of  the  consent  of 
the  bankruptcy  court.  In  re  Brincat 
(D.  C.)  233  F.  811, 

17.  —  Omisalon  by  mistak»  or  by 
advice  of  counsel.— Where  a  bankrupt 
on  advice  of  his  attorney  omitted  from 
bis  schedules  salary  which  be  bad  al- 
ready earned,  held  that  under  the  cir- 
cnmstances  discharge  would  not  be  de- 
nied for  fraudulent  concealment,  though 
the  bankrupt  was  careless.  In  re  Meik- 
leham   (D,  (.'.)  238  F.  401. 

19.  —  Omission  of  doubtful  dalMt 
or  assots^-A  bankrupt  cannot  be  de- 
nied diiicbarge  on  the  ground  of  know- 
ingly and  fraudulently  concealing  asset* 
because  he  did  not  include  in  his  sched- 
ules assets  which  be  deemed  under  a 
contract  with  another  did  not  belong  to 
him.  where  be  disclosed  contract  on  his 
first  examination.  In  re  Opnva  (D.  C.) 
235  F.  779. 

20. Omission  of  debts  or  ored- 

Itori.— The  omission  of  about  ifS.OOO  li- 
abilities from  statement  prepared  by 
bankrupt  to  obtain  credit  caimot  be  held 
immaterial;  tbe  assets  a^iounting  to 
about  only  ¥4;i.n()0,  and  bankrupt  can- 
not be  discharged  under  section  14b, 
In  re  Blank  ID.  C)  236  F.  tJOl. 

21.  False  oath  or  lestlmony^-A  bank- 
rupt who  commits  perjury  in  a  bank- 
ruptcy proceeding  not  his  own  must, 
under  sections  14b,  29a,  be  denie.)  his 
discharge.      In   re   Lesser,   234    F.   65, 
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148  C.  C.  A.  81,  reyerBing  order  (D.  C.) 
232  F.  368. 

Where  a  bankrupt,  believing  that  un- 
der a  contract  he  was  not  entitled  to 
certain  funds,  did  not  include  such 
funds  in  his  schedules,  he  cannot, 
though  he  verified  the  schedules  be  de- 
nied discharge  on  the  ground  of  making 
false  oath.  In  re  Opava  (D.  C.)  235 
F.  779. 

Where  bankrupt  has  not  been  guilty 
of  any  of  the  acts  denounced  by  this 
section,  he  may  be  granted  discharge 
notwithstanding  some  of  the  debts  list- 
ed were  not  dischargeable.  In  re  Lock- 
wood  (D.  C.)  240  F.  158. 

A  discharge  in  bankruptcy  can  be  de- 
nied for  a  false  schedule,  which  stat- 
ed the  claim  of  one  creditor  at  a  sum 
much  smaller  than  it  actually  was.  In 
re  Rowe  (D.  C.)  240  F.  165. 

22.  Refusal  to  testlfy^-A  few  days 
before  referee's  hearing  on  objections 
to  discharge,  objectors  noticed  bank- 
rupts to  produce  papers,  bank  books, 
etc.,  for  three  years  before  adjudica- 
tion and  afterwards,  which  bankrupts 
at  hearing  stated  they  refused  to  do, 
but  referee  was  not  moved  to  compel 
production  of  papers  and  books.  Held, 
there  was  no  refusal  "to  answer  any 
material  question  approved  by  the 
court,'*  within  section  14b  (6),  because 
of  which  discharge  should  be  refused. 
In  re  Roa  Bros.  (D.  C.)  251  F.  431. 

23.  Obtaining  credit  by  faJse  state- 
ments.—See  In  re  Lockwood  (D.  G.)  240 
F.  158;  In  re  Armstrong  (D.  0.)  248 
F.  202. 

A  letter  written  by  a  bankrupt  to  a 
creditor  five  months  before  bankruptcy 
held  not  a  materially  false  statement 
for  the  purpose  of  obtaining  credit, 
which  would  authorize  denial  of  dis- 
charge under  section  14b,  cl.  3.  Ranch 
v.  Manchester-Smith  Co.,  240  F.  687, 
153  C.  C.  A.  485. 

A  bankrupt  by  securing  the  renewal 
of  notes  by  means  of  a  materially  false 
statement  in  writing,  held  to  have  ob- 
tained property  thereby,  which  barred 
his  right  to  a  discharge,  under  section 
14b(3),  as  amended  by  Act  Feb.  5,  1908. 
$  4.  Samct  v.  Farmers'  &  Merchants' 
Nat.  Bank  of  Baltimore,  247  F.  669, 
150  C.  C,  A.  571,  affirming  order  In  re 
Samet  (D.  C.)  243  F.  203. 

Under  section  14b,  a  discharge  will  be 
denied  where  credit  statement  prepared 
by  bankrupt  omitted  indebtedness  due  a 
building  and  loan  association,  though 
indebtedness  was  secured  by  mortgage 
or  pledge  of  stock.  In  re  Blank  (D.  C.) 
230  F.  801. 

Though  creditor  might  have  discover- 
ed falsity  of  statement  by  bankrupt  by 
investigation  of  real  estate  records,  held, 
that  bankrupt  would  nevertheless  be 
denied  his  discharge  under  section  14b. 
Id. 

Under  section  14b,  member  of  firm 
which  became  bankrupt  will  be  denied 
discharge,  where  his  financial  statement, 
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prepared  to  secure  credit,  omitted  indi- 
vidual debts  which  he  and  his  copartner 
owed  relatives.    Id. 

A  bankrupt's  discharge  will  not  be  de- 
nied on  the  ground  that  he  made  false 
representations  for  the  purpose  of  se- 
curing credit,  because  one  who  extended 
credit  relied  on  an  incorrect  statement 
made  to  commercial  agent,  two  years 
before.  In  re  Kean  (D.  C.)  237  F.  682. 
A  bankrupt,  who  gave  a  bank  false 
statement  as  to  his  financial  condition, 
held,  under  the  circumstances,  not  en- 
titled to  discharge.  In  re  Samet  (D. 
C.)  243  F.  203,  order  affirmed  Samet 
▼.  Farmers'  &  Merchants'  Nat.  Bank 
of  Baltimore  (G.  C.  A.)  24^^  F.  669. 

False  statements  by  broker  aa  to 
stock  on  hand  for  customers,  who  were 
trading  on  margin,  pursuant  to  which 
customers  made  payment,  held  to  pre- 
clude discharge,  being  calculated  to  ob- 
tain money.  In  re  Shea  (D.  G.)  245  F. 
363. 

A  bankrupt's  written  statement  of 
his  financial  condition  from  which  liabil- 
ities are  omitted  cannot  be  defended  on 
the  ground  that  assets  were  also  omit- 
ted, and  that  the  balance  was  there- 
fore substantially  correct.  In  re  Maa- 
get  (D.  G.)  245  F.  804. 

Within  Bankruptcy  Act  denying  dis- 
charge, where  bankrupt  has  obtained 
property  on  materially  false  financial 
statement  in  writing,  obtaining  of  goods 
under  conditional  conti*act  of  sale  is,  de- 
spite seller's  reservation  of  title,  an  ob- 
taining of  property  on  credit.  In  re 
Fackler  (D.  C.)  246  F.  864. 

Where  bankrupt  obtains  money  or 
property  in  any  amount  not  utterlj^ 
trivial  upon  materially  false  statentent 
in  writing  as  to  his  financial  condition, 
discharge  must  be  denied.    Id. 

Even  though  it  might  appear  some- 
what inequitable,  bankrupt  cannot  be 
granted  a  discharge,  w^here  he  was  not 
entitled  to  same,  because  he  had  ob- 
tained money  or  property  on  a  materi- 
ally false  statement  in  writing;  Bank- 
ruptcy Act  alone  authorizing  discharge. 
Id. 

Despite  section  14b  (3),  as  amended  by 
Act  June  25,  1010,  §  6,  as  section  17 
declares  that  a  discharge  shall  not  re- 
lease bankrupt  from  liability  based  on 
fal^e  pretenses  or  representations,  the 
claim  of  one  who  extended  credit  on  a 
materially  false  statement  is  not  barred, 
though  such  creditor  participated  in  the 
bankruptcy  proceedings  and  unsuccess- 
fully opposed  discharge.  In  re  Grood- 
zinsky  (D.  C.)  248  F.  753. 

The  giving  by  a  bankrupt,  in  pay- 
ment for  property  bought,  of  a  check  on 
a  bank  where  he  had  neither  money  nor 
credit,  held  not  a  talse  statement,  with- 
in section  14b(3),  as  amended  by  Act 
Feb.  5,  1903,  §  4,  and  Act  June  1>5. 
1910,  §  6,  which  defeated  his  right  to  a 
discharge.  In  re  Kea  Bros.  (D.  C.)  251 
F.  431.       ' 

The  word  "credit,"  as  used  in  section 
14b(3),  as  amended  by  Act  Feb.  5,  1903^ 
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i  Act  June  25,  1910,  i  6,  means 

credit,  and  not  unintended  cred- 
1  as  that  forced  upon  a  aeller, 
::epta  ^  check  on  a  bank  in  wbicb 
cbawr  baa  no  funds.  Id. 
'e  bankrupt  made  a  materially 
ateoicnt  in  writing  as  a  basis  for 

and  oLtaincd  credit,  it  is  not 
at  to  sbow  that  the  statement 
t  relied  on,  and,  to  entitle  bank- 
•  a  discharge,  that  the  creditor, 
'Caution"  tbereon  aa  a  guide  to 
esman.     In  re  Neuman   (D.   C.) 

667. 

;uy  diacbarge  on  the  ground  that 
ikrupts  obtained  credit  bf  false 
il  statement,  it  must  appear  that 
akrupCs  obtained  propertj  from 
iecting  creditor  on  credit,  upon 
riall;  false  statement  in  writing 
I  creditor,  for  the  purpose  of  ob- 
Buch  property  on  credit,  snd 
le  writing  so  made  was  that  set 
1  the  specifications.    In  re  Trout- 

Jteee  (D.  C.)  251  F.  930. 
^tions  to  the  discharge  of  a  bank- 
istained,  on  the  grounds  that  he 
1  materially  false  statement  in 
'  as  a  basis  for  credit  and  know- 
»neealed  property.  In  re  Bald- 
:  C.)  253  F.  836. 

—  Intention  »r  knowledge  ef 
—A  discharge  in  bankruptcy  can- 
denied,  under  section  14b,  cl.  3, 
nded  by  Act  June  25,  1010.  1  9. 
else  statement  not  known  by  the 
pt  to  be  false.  Doyle  v.  First 
lank  of  Baltimore,  231  F.  649, 
C.  A.  535.  reversing  decree  In  re 
(D.  C.)  223  F.  853, 
Btement,  to  be  materially  false, 
section  14b,  as  amended  by  Act 
1003,  I  4,  must  have  been  made 
he  intention  to  deceive.  AUer- 
9  Jewelry  Co.  v.  Osborn,  231  F. 
16  C.  C.  A,  103. 

•.T  section  14b,  as  amended  in 
nd  1910,  discharge  cannot  be  de- 
cause  of  general  materially  false 
ml  in  writing  to  couimercial 
on  which  creditor  extended  cred- 
which  was  not  made  for  speciSc 
e  of  obtainiug  credit.  J.  W.  Quid 
Davis,  216  V.  228.  158  C.  C.  A. 

itement  of  the  deposit  of  a  bank- 
3  it  appeared  on  the  books  of  the 
VBs  false,  wbere  he  knew  there 
outstanding  checks  wbicb  would 
ally  exhaust  the  account.  In  re 
(D.  C.)  2a2  F.  248. 
intention  to  deceive,  necessary  to 
a  statement  materially  false,  so 
authorize    the  refusal    of    a  dis- 

in  bankruptcy,  may  be  inferred 
3e  intpntionel  omixsion  of  a  large 
c  of  liabilities.    Id. 
Lnkrupt's  omission  of  obligations 
I  statement  of  his  financial  con- 

wae  not  excusable,  though  be 
t  it  would  do  no  harm  to  omit 

In  re  Maaget  (D.  C.)  246  F.  804. 


2S, By   wh«n   falM  attlemMl* 

Mtite^-A  bankrupt  held  t«  have  made 
a  mercantile  agency  his  agent  lor  the 
circulation  of  a  materially  false  atatO' 
meut,  on  which  he  obtained  credit,  ao 
as  to  justify  the  refusal  of  bis  dis- 
charge. In  re  Haimowich  (D.  G.)  232 
P.  378. 

Quiere,  whether  a  bankrupt  proprie- 
tor of  a  large  dry  goods  store  may  be 
visited  with  the  consequences  of  the 
acts  of  her  husband  in  making  materi- 
ally false  statements  it)  writing  for 
the  purpose  of  obtaining,  and  upon' 
which  he  did  obtain,  property  for  her 
on  credit,  where  he  waa  in  full  and 
complete  control  of  the  business  with 
her  full  consent,  even  though  Buch 
statements  were  made  without  the 
bankrupt's  knowledge  or  consent  In 
re  Laodersman  (D.  C.)  239  F.  766. 

26.  To   wtion   (alto   statenienti 

m ado.— Under  section  14b,  aa  amended 
by  Act  June  26,  1910,  discharge  held 
properly  denied,  where  false  statement 
to  mercantile  agency  was  furnished 
one  subsequently  becoming  a  subscrib- 
er and  relied  on  by  it  in  extending 
credit  Haimowich  v.  Mandel,  243  F. 
338,  156  C.  C.  A.  118,  affirming  de- 
cree In  re  Haimowich  (D.  C.)  232  F. 
378. 

Whether  false  statement  to  mercan- 
tile agency,  subseciueotly  comtminicat- 
ed  and  acted  upon  bars  a  discharge, 
held  dependent  on  whether  the  agency 
was  the  creditor's  representative  when 
the  statement  was  acted  upon,  and 
whether  the  false  statement  waa  still 

27.   Falalty     In     subttanco    of 

statements'— Under  section  14b,  as 
amendeii  by  Act  Feb.  5,  liW3,  c.  487, 
i  4,  and  Act  June  25.  1910,  c.  412,  { 
6,  a  fiuancial  statement,  made  by  the 
bankrupt  as  a  basis  for  credit  which 
omitted  from  the  aaeets  certain  mer- 
cbandisc  and  from  the  liabilities  the 
amount  due  thereon,  held  not  ao  ma- 
terially tuUe  as  to  warrant  denial  of 
discharge  and  furnish  ground  for  ob- 
jection to  a  composition  offer.  In  re 
Kerner  (C.  C.  A.)  250  F.  003. 

A  Btatement  made  by  the  bankrupt 
on  a  printed  blank  held  materially 
false,  so  as  to  authorize  di.'uial  of  dis- 
charge under  section  14b.  In  re  Smitii 
(D.  C.)  232  F.  248. 

28.  Fallur*  to  keep  hooks  of  acednnt. 
— Where  the  bankrupt  had  never  kept 
books,  his  failure  to  keep  bonks  after 
incurring  indebtedness  is  no  ground  for 
denying  a  disL-harge  on  the  theory  that 
be  failed  to  keep  books  to  conceal  bis 
true  financial  condition,  it  appearing 
that  the  bankrupt  was  a  priest  who 
received  a  small  income  and  had  no 
necessity  for  lioiiks.  In  re  Opava  (D. 
C.}  use  F.  779. 

Where  a  bankrupt  while  in  business, 

part  of  which  time  he  was  prosperous, 

kept  books  in  a  slipshod  manner,  held 

tbat  on  bankruptcy  he  will  not  be  de- 
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nied  discharge  because  his  financial 
condition  could  not  be  ascertained  Irom 
the  books.  In  re  Wix  (D.  O.)  236  F. 
262,  decree  affirmed  Sherwood  Shoe 
Co.  V.  Wix  (C.  O.  A.)  240  F.  692. 

29. Destruction,    mutilation,   or 

concealment  of  books.— The  destruc- 
tion of  account  books  without  fraudu- 
lent intent  is  not  within  section  14b(2), 
and  does  not  authorize  refusal  to  con- 
firm a  composition  with  creditors.  In 
re  Rosenthal,  231  F.  449,  145  O.  C. 
A.  443. 

30.  — -  Intent  to  conceal  financial 
condition^-Under  section  14b  (2),  as 
amended  by  Act  Feb.  5,  1903,  §  4,  the 
niore  failure  to  keep  books,  or  keep- 
ing such  books  as  in  fact  deceive  credi- 
tors as  to  the  bankrupt's  condition  if 
kept  without  purpose  to  conceal,  is  in- 
sufficient to  prevent  a  discharge.  Sher- 
wood Shoe  Co.  V.  Wix,  240  F.  692,  153 
C.  C.  A.  490,  affirm'ing  decree  In  re 
Wix  (D.  C.)  236  F.  262. 

The  fact  that  a  bankrupt  had  for 
ten  years  adopted  the  same  method  or 
lack  of  method  of  bookkeeping  refutes 
a  presumption  that  he  had  adopted 
such  method  for  the  purpose  of  con- 
cealing his  financial  condition.     Id. 

Under  the  Bankruptcy  Act,  one  is 
not  required  to  keep  any  books  at  all 
in  order  to  obtain  a  discharge,  and  a 
bankrupt,  no  matter  how  irregularly  or 
poorly  kept  his  books  may  be,  will  not 
be  denied  discharge  unless  his  intent 
was  to  conceal  his  true  financial  con- 
dition. In  re  Wix  (D.  C.)  236  F.  262, 
decree  affirmed  Sherwood  Shoe  Co.  v. 
Wix  (C.  C.  A.)  240  F.  692. 

Failure  of  bankrupt  to  keep  books 
of  account,  where  necessary  and  prop- 
er, raises  presumption  that  it  was 
with  intent  to  conceal  his  financial  con- 
dition, ground  under  the  statute  for 
refusing  discharge.  In  re  Chass  (D. 
C.)   238   F.  573. 

The  failure  of  a  bankrupt  to  keep 
proper  books  and  records  will  be  pre- 
sumed to  have  been  with  intent  to  con- 
ceal her  financial  condition,  which  was 
the  natural  and  probable  consequence 
of  such  failure.  In  re  Landersman  CD. 
C.)  239  F.  766. 

Evidence  as  to  the  shrinkage  of  the 
bankrupt's  assets  within  a  short  time, 
so  that  books,  if  kept,  would  have  re- 
vealed bad  financial  condition,  held 
sufficient  to  show  an  intention  to  con- 
ceal financial  condition  by  failure  to 
keep  the  books.     Id. 

The  omission  of  the  agent  to  whom 
the  bankrupt  had  intrusted  entire  con- 
trol and  management  of  the  business 
to  keep  proper  account  books,  with  in- 
tent to  conceal  financial  condition,  can 
be  attributed  to  the  bankrupt,  so  as  to 
bar  discharge.     Id. 

Under  section  14,  as  amended  in  1908 
(Act  Feb.  5,  1903,  c.  487.  §  4),  bank- 
rupt who  conducted  extensive  boot  and 
shoe  business,  and  whose  stock  in  trade 
exceeded  $10,000,  must,  where  he  failed 
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to  keep  books  of  account,  or  records 
showing  amount  of  stock,  UabilitieB, 
and  assets,  be  deemed  to  have  intend- 
ed to  conceal  his  financial  conditioo, 
and  so  a  discharge  will  be  denied.  In 
re  Amster  (D.  C.)  249  F.  256. 

31.  —  Contemplation  of  banknipt- 

cy.— Where  the  failure  of  a  bankrupt 
to  keep  accounts  during  five  or  six 
weeks  preceding  the  appointment  of  a 
receiver  was  a  part  of  his  plan  to  pre- 
fer his  relatives,  and  during  that  time 
he  made  preferential  payments,  but 
ceased  making  deposits  in  bank,  though 
the  gross  receipts  of  his  business  were 
large,  a  discharge  must  be  denied.  In 
re  Sternburg  (D.  C.)  249  F.  980. 

32.  —  What  are  proper  books  of 
accounts— Books  kept  by  a  bankrupt 
merchant,  from  which  no  information 
as  to  financial  condition  could  be  ob- 
tained without  a  complete  inventory  of 
the  assets,  will  not  prevent  denial  of 
dist^harge,  under  section  14b  (2).  In 
re  Landersman  (D.  C.)  239  F.  766. 

Where  bankrupt  made  false  entries 
in  his  books  as  part  of  a  scheme  to 
defraud  his  creditors,  discharge  must 
be  denied,  under  section  14b  (2),  for 
failure  to  keep  books.  In  re  Helfgott 
(D.  C.)  245  F.  358. 

IV.  A  PP  L  I  C  AT  I  0  N     FOR    DIS- 
CHARGE AND  PROCEED- 
INGS THEREON 

33.  Time  of  application^— See  note  3, 
ant^e,  and  note  68,  post,  under  this  sec- 
tion. 

Under  section  14a,  bankrupt  has  12 
nx>nths  from  expiration  of  one  month 
following  adjudication  in  which  to  file 
application  for  discharge.  In  re  Jacobs, 
241  F.  620,  154  C.  O.  A.  378. 

In  view  of  statement  by  derk  of 
court  to  bankrupt's  attorney,  held,  that 
petition  for  discharge  not  filed  within 
year  prescribed  by  this  section,  but  filed 
within  six-month  period,  will  be  treated 
as  if  presented  to  court  at  time  it  was 
first  tendered  to  clerk.  In  re  Swain 
(D.  C.)  243  F.  781. 

Under  sections  14a,  31b,  held  that, 
where  bankrupt  was  adjudicated  on 
June  4,  1915,  application  for  discharge, 
filed  December  5,  1916,  comes  too  late, 
being  more  than  a  year  and  six  months 
thereafter;  day  preceding  application 
not  being  Sunday  or  holiday.  In  re  De 
Lewandowski  (D.  C.)  243  F.  787. 

Under  section  14a,  the  court  is  with- 
out power  to  discharge  a  bankrupt  on 
an  application  filed  more  than  18 
months  after  the  adjudication.  In  re 
SnoU  (D.  C.)  244  F.  613. 

The  right  of  a  bankrupt  to  apply  for 
a  discharge  is  in  no  way  affected  by 
the  progress  of  the  settlement  of  his 
estate.    Id. 

34. Extension    for    unavoidable 

delay.— Showing  held  sufficient  to-  sus- 
tain an  order  enlarging  the  time  for 
filing  application  for  a  bankrupt's  di»- 
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noder  Bectlon  14a.  In  r« 
r.  240  F.  187,  181  C.  C.  A.  223. 
■re  bankrupt' a  counsel  delayed 
than  one  jear  in  filing  hii  peti- 
ur  discharge,  belie  ring  proceed- 
□  state  court  should  first  be  ter- 
^d.  discharge  may  be  allowed  un- 
[atute  grnnting  period  of  grace 
impOEsible  {or  bankrupt  to  BOOO- 
■  his  petition.  In  re  Swain  (D. 
3  F.  781. 

..  Judtdietloi  of  oeart.— Tb< 
of  discbarge  in  bankruptcy  is  es- 
lly  a  constitiieut  of  the  proceed- 

wbich  tbe  adjudication  and  the 
istcatiou  of  the  bankrupt  estate 
id,  and  it  canoot  be  detached  and 
to  a  court  of  anntber  juriBdic- 
Armstrung  v.  Norm,  247  F.  253, 
.  C.  A.  347.  , 

Notic*  of  application  for  Mt- 
I.— Notice  o(  hearing  on  objec- 
to  diBcbsrge  beld  to  be  given 
led  objecting  creditor's  attorney, 
idow,  or  her  attcrncy,  and  cbil- 
or  neit  of  kin.  In  re  Blae«set 
)  230  F.  528.  - 
ee  of  appKcatJon  for  discharge 
I  be  given  creditors  at  addressea 
iu  schedules.  unleBs  something  in 
cord  shows  change  of  address,  or 
!onip  one  else  has  succeeded  to 
■editor's  rights.  Id. 
Want  or  failure  of  oppasltlan.— 
ikrupt  is  entitled  to  be  inturmed 
'  grounds  on  wbich  bis  discharge 
pcted  to.  and  where  no  creditor 
pecilications  of  objection,  nor  did 
ustec  do  so  under  section  14b(8), 
urt  should  not  refuse  a  discharge 

own  motion;  the  judicial  pow 
ing  exhausted  by  a  suggestion 
:be  referee  may  direct  a  cred- 
mecting  to  be  called  to  consider 
er   trustee   should   be   authorized 

objections.  In  re  Whitney  (D. 
W  F.  1003. 

Form  and  sufllalency  of  speoltlca- 
-Di  EC  barge  is  a  statutory  mat- 
id  the  court,  as  well  as  an  ob- 
;  creditor,  ie  confined  to  the  spec- 
ins  of  ohjcetion.  In  re  Newmark, 
.  341,  161  C.  C.  A.  349. 
ifioations    of    objection    to    dis- 

must  exhibit,  and  evidence  in 
■t  of  them  must  establish,  one  of 
jections  to  discharge  specitipd  in 
uptcy  Act.  In  re  Brincat  <D.  C.) 
,  811. 
ificatioDs    of    objections    to    dis- 

held  sufficient  to  show  objecting 
irs  were  interested  in  estate  and 
tieir  claims  would  he  affected  by 
rge.    In   re  Fackler  (D.   C.)  246 

)eciflcation  of  objections  to  die- 
,  asserting  that  the  bankrupts 
'd  property  on  credit  frmii  the 
ng  creditor  on  a  materially  false 
ent  in  writing,  made  for  the 
le  of  obtaining  property  on  cred- 
nbjectionable.  where  there  is  no 
nation     or     statement     of     whet 


property  was  thus  obtained.  In  re 
Troutman  A,  Jesse  (D.  C.)  251  F.  930. 

SpeeificationB  of  objection  to  tbe 
bankrupt's  discharge,  whicb  are  made 
on  information  and  belief,  and  enter 
into  no  details  ■■  to  property,  etc..  are 
Insufficient,  In  re  Abramovitz  (D.  C.) 
253  ¥.  209. 

43. Allegatloas    as    to    eonew- 

ment  of  proparty^-A  specification  of 
objections  to  the  discharge  of  a  banlc- 
rupt  on  the  ground  that  he  bad  con- 
cealed property  is  insufficient  unless  it 
charge  the  concealment  was  knowingly 
and  fraudulently  done.  Specification 
that  bankrupt  had  concealed  certain 
property  which  had  previously  been 
transferred  to  his,  siatcr  and  in  which 
he  bad  a  bcneGcial  inCerest  is  not  suf- 
ficient. In  re  Opava  (D.  C.)  235  V. 
TTO. 

44.  —  Allegatlona  of  knowladga, 
talaity,  and  fraudulent  Infant.— Spec- 
ifications of  objection  to  discharge  beld 
insufficient,  under  tiiia  section,  not 
showing  that  bankrupt  committed  of- 
fense by  making  false  oath,  in  viola- 
tion of  section  29h(2),  and  hence  dis- 
charge should  be  granted.  In  re  Greer 
(D.  C.)  248  F.  131. 

45.  ■~ —  Allegatlona  as  to  failure  to 
keep  kooks  or  destmctlon  or  conceal- 
ment of  booked-Objections  to  a  bank- 
rupt's discharge  on  the  ground  that  he 
failed  to  keep  books  and  obtained  prop- 
erty by  means  of  fslse  statements  held 
insufficient.  In  re  Epstein  <D.  C.)  248 
F.  101. 

4Q.  SIgneture  and  verlflcatlon  of 
Specltlcatlont.^€pecificiitions  of  objec- 
tion to  a  bankrupt's  discharge  are 
pleadings  within  section  18c  iComp. 
St.  1916,  !  9602),  and  must  he  verified 
by  positive  ontb  to  the  facts  alleged, 
and  should  be  signed  by  the  creditor, 
whether  an  individual  or  n  corporation, 
If  a  corporation,  it  must  sign  the  same 
by  having  its  seal  affixed  thereto  by 
proper  authority.  In  re  Abramoviti 
(D.  C.)  253  F.  299. 

49.  EKoaptlona  to  tufllclency  of  spec- 
Ifloat lone.— Objection  that  specifications 
and  proceedings  fail  to  show  trustee's 
authority  to  oppose  bankrupt's  appli- 
cation for  discharge  was  not  waived 
because  bankrupt  went  to  trial  there- 
on. In  re  White,  248  F.  115,  160  C. 
C.  A.  255,  affirming  dec^ree  (U.  C.)  2:J8 
F.  874. 

S3.  Evidence  on  application  for  dis- 
charge—Burden of  proof^As  the  dis- 
charge in  bankruptcy  is  a  great  privi- 
lege and  right,  the  burden  rests  on  a 
creditor  objecting  to  a  discharge  to 
show  that  the  bankrupt  is  not  entitled 
thereto.  Horner  v.  Hamner,  240  !•'. 
IM.  161  C,  C.  A.  186;  In  re  Wii  (D. 
C.)  2Se  F.  262,  decree  afliraied  fhcr- 
wood  Shoe  Co.  v.  Wii  (C.  C.  A.)  240 
F.  692;  In  re  Garritv,  247  F.  310,  159 
C,  C,  A.  404. 

On  obiections  to  discharge,  bankrupt 
beld  to  have  burden  of  showing  that  be* 
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fore  bankruptcy  he  had  disposed  of 
lota  which  omitted  from  his  schedules 
and  was  charged  with  concealing  from 
his  trustee.  In  re  Cooper,  230  F.  991, 
145  C.  0.  A.  185. 

A  creditor,  opposing  a  bankrupt's 
discharge  under  section  14b,  on  account 
of  his  failure  to  keep  books,  etc.,  has 
burden  of  establishing  that  fact,  and 
that  bankrupt  so  acted  to  conceal  his 
financial  condition.  Sheinberg  v.  Hoff- 
man, 236  F.  343,  149  C.  C.  A.  475. 

In  view  of  presumption  of  honesty, 
creditors  opposing  discharge  on  ground 
that  bankrupt  had  been  guilty  of  frauds 
ulent  transfer  of  his  property  have  bur- 
den of  proof.  In  re  Braun,  239  F.  113, 
152  C.  C.  A.  155. 

Facts  as  to  value  of  property  and  in- 
cumbrances on  property  conveyed  by 
bankrupt  for  the  protection  of  the  hold- 
er of  the  junior  incumbrance  held  to 
cast  upon  the  trustee  the  burden  of 
showing  that  creditors  might  have  been 
injured.  Devorkin  v.  Security  Bank 
&  Trust  Co.  of  Memphis,  Tenn.,  243 
F.  171.  158  C.  O.  A.  87. 

Under  section  14b,  the  burden  is  on 
a  creditor,  objecting  to  a  discharge,  to 
sustain  the  allegation  of  false  state- 
ment. In  re  Haimowich  (D.  C.)  232 
F.  378. 

The  failure  of  a  bankrupt  to  account 
for  property  in  his  possession  shortly 
before  adjudication  and  not  included 
in  the  schedule  raises  a  presumption  of 
concealment.  In  re  Brincat  (D.  C.)  233 
F.  811. 

To  defeat  discharge  it  must  be  shown 
expressly  or  impliedly  that  bankrupt 
knew  obligations  omitted  from  financial 
statement  existed  and  could  be  enforc- 
ed against  him.  In  re  Maaget  (D.  C.) 
245  F.  804. 

A  creditor,  objecting  to  discharge  on 
the  ground  that  the  bankrupts  obtained 
credit  on  a  false  financial  statement, 
has  the  burden  of  establishing  that  fact 
by  clear  and  convincing  evidence,  and, 
unless  the  burden  is  met,  discharge 
should  not  be  denied.  In  re  Troutman 
&  Jesse  (D.  C.)  251  F.  930. 

54.  —  Weight  and  sufficiency  of 
evidence.  —  Bankrupt's  uncorroborated 
testimony  that  lots  omitted  from  his 
schedules  and  claimed  to  have  been  con- 
cealed from  trustee  were  sold  before 
bankruptcy  held  not  satisfactory  proof, 
and  objections  to  discharge  were  prop- 
erly sustained.  In  re  Cooper,  230  F. 
991,  145  C.  C.  A.  185. 

Objections  to  discharge  grounded  up- 
on section  29a,  need  not  be  proven  be- 
yond reasonable  doubt  as  upon  indict- 
ment, rule  being  same  as  in  civil  trials, 
and  fair  preponderance  of  evidence  be- 
ing sufficient.  In  re  Garrity,  247  F. 
310,  159  C.  C.  A.  404. 

For  bankrupt  to  be  denied  discharge 
on  ground  of  concealment  of  assets, 
case  must  be  made  out  by  more  than 
mere  preponderance  of  evidence.  In  re 
Braus,  248  F.  55.  IGO  C.  C.  A.  195,  re- 
versing decree  (D.  C.)  237  F.  139. 
Though  provisions '  for  discharge  were 
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not  incident  to  original  bankruptcy 
acts,  those  provisions  should  not  be  con- 
strued against  the  bankrupt,  and,  if 
his  discharge  is  to  be  denied,  it  must 
be  because  there  has  been  strict  proof 
of  existence  of  some  one  of  bars  which 
statute  has  provided.    Id. 

Evidence^  held  insufficient  to  show 
that  bankrupt  who  transferred  his  prop- 
erty to  corporation  within  four  months 
of  bankruptcy  was  guilty  of  any  fraud- 
ulent intent  to  hinder  and  delay  his 
creditors  so  as  to  warrant  refusal  of 
discharge;  bank)rupt  receiving  prac- 
tically all  of  stock  of  corporation.   Id. 

Evidence  held  insufficient  to  show 
that  a  bankrupt's  wife  held  in  trust 
for  him  a  lease  delivered  to  her  by 
a  corporation  in  which  the  bankrupt 
was  a  stockholder,  and  so  a  discharge 
could  not  be  denied  on  the  ground  the 
bankrupt  had  concealed  and  failed  to 
turn  over  to  his  trustee  such  lease.  In 
re  Newmark,  249  F.  341,  161  C.  C.  A 
349. 

Evidence  held  to  sustain  finding  that 
bankrupt  failed  to  keep  books  for  pur- 
pose of  preventing  his  creditors  from 
ascertaining  his  financial  condition,  and 
to  sustain  order  denying  his  discharge. 
In  re  Schultz  (C.  C.  A.)  250  F.  103. 

On  petition  of  a  bankrupt  for  dis- 
charge, held  that,  under  the  evidence, 
a  denial  of  the  discharge,  on  the  ground 
that,  with  intent  to  conceal  his  finan- 
cial condition,  the  bankrupt  concealed, 
destroyed,  and  failed  to  keep  books,  was 
warranted.  Stemburg  v.  M.  Cohen  & 
Co.  (C.  C.  A.)  254  F.  1. 

A  willful  and  fraudulent  concealment 
of  assets  by  a  bankrupt  need  only  be 
shown  by  a  clear  preponderance  of  the 
credible  evidence.  In  re  Brincat  (D.  C.) 
233  F.  811. 

The  inference  that  bankrupt's  failure 
to  keep  books  or  records  is  for  purpose  . 
of  concealment  held  one  of  fact,  to  be 
drawn  from  the  proofs  in  the  particular 
case.  Devorkin  v.  Security  Bank  & 
Trust  Co.  of  Memplus,  Tenn.,  243  F. 
171,  156  C.  C.  A.  37. 

Facts  held  to  show  that  bankrupts 
had  removed  and  concealed  property, 
justifying  the  denial  of  their  applica- 
tions for  discharge.  In  re  Wiback  (D. 
C.)  245  F.  135. 

On  bankrupt's  application  for  dis- 
charge, evidence  held  to  show  that  he 
gave  false  testimony  on  his  examina- 
tion by  creditors,  and  discharge  denied, 
in  re  Kaplan  (D.  C.)  245  F.  222. 

Evidence  held  to  show  that  an  alleg- 
ed indebtedness  by  a  bankrupt  in  favor 
of  his  father,  which  appeared  on  his 
books,  entries  having  been  made  sub- 
sequent to  time  it  was  alleged  to  have 
been  incurred,  was  part  of  a  fraud- 
'  ulent  scheme  to  defraud  creditors.  In 
re  Helfgott  (D.  C.)  245  F.  358. 

Facts  held  to  indicate  that  bankrupt's 
obligations  were  kept  off  of  his  books 
until  after  a  balance  was  taken,  so 
that  they  would  not  appear  and  that 
this  scheme  was  devised  by  the  bank- 
rupt   In  re  Maaget  (D.  C.)  245  F.  804. 
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H«arlno  ami  d«lernlMtl«ii  of 
Mtlon.. — Where  objecting  creditor 
and  letters  teBtamentary  or  of  ad- 
Cration  hsd  not  been  taken  out, 
'upt  ahould  be  allowed  to  proi^eed 

application  for  diBcharge  after 
nable  time  (or  creditor!  for  the 
sed  to  tHlie  action;  but  bankrupt 
lot  required  to  proceed  for  admin- 
ioQ  of  deceased  creditor's  estate, 
ler  to  cut  off  rigbt  to  oppose  tbe 
krge.  In  re  Biacsser  (D.  C.)  230 
S. 

ection  to  discharge  on  the  ground 
1  bankrupt  made  a  false  oath  with 
?nce  to  his  homestead  eieniption 
it  be  passed  upon  imlil  tbe  ques- 
if  the  right  to  the  exemption  ia  de- 
In  re  Meikleham  (D.  C.)  236  F. 

diuK  of  fact  by  a  special  commis- 
'  in  banktuptcf  on  oppositioD  to 
irge  of  bankrupt  should  be  nphelil, 
're  ia  any  evidence  to  support  it. 

Kean  (D.  C.)  237  F.  6S2. 
ere   specifications  of   objection   to 
irge    did    not    set    forth    auj    of 
dB    specified   in   this   section,    and 
.'lag  creditor  consented,  etc.,  held, 

EpeciScationa  were  properly  dis- 
d  and  discbarge  grauted.  In  re 
(■ood  (D.  C)  240  F.  15S. 
cport  by  the  special  comtnisHionet 
)eciliciitioaB  oppoaing  a  discharge 
□kruptcy,  which  was  in  the  form 

opioiOD,  need  not  l>e  returned  for 
;ular  findings  of   fact  and  conciu- 

of  law.    In  re  Itowe  (D.  C)  240 

■  court  will  not  overrule  the  find- 
ot  the  Bpeciul  com miasi oner  on 
icBtions  opposing  a  discliarge  tft 
■up ley,  if  there  is  any  evidence 
which  they  are  based,  unless  tbe 
usions  are  contrary  to  law,  or  the 
;  issue  leads  to  a  different  con- 
tion  of  some  of  the  acts.  Id. 
tearing  on  an  application  for  dls- 
e.  to  permit  tbe  trustee  to  offer 
ice  oE  Ills  authority  to  oppose  tbe 
irce,  denied,  where,  although  liav- 
ull  opportunity,  he  did  not  do  so 
e  hearing.  In  re  White  (1).  C.)  242 
m,  denying  reheariog  238  F.  ST4. 
:  master's  report,  stating  that  no 
rrer  to  the  spe(.'i6cations  of  ob- 
ns  to  the  bankrupt's  discbarge  was 
must  prevail,  especially  where  tbe 
■upt's  allegations  that  eiceplions 
fficiency  of  objections  were  dictat- 
ed were  to  have  been  considered, 
not  verified.  In  re  Froaleg  (D. 
32  F.  10». 

—  Powera  and  dutlss  of  Judga 
rsferea. — Where,  after  much  de- 
stipulation  of  record  was  entered 
providing  that  application  for  dis- 
e  should  be  heard  on  a  day  named, 
that,  unless  trustee  should  then 
objection K,  referee  would  report 
'OF  of  discharge,  it  was  discretion- 
irith  the  District  Court  to  open 
nistee's  defsulC  and  relieve  against 
tipulation,  so  oa  to  allow  him  to 


make  objectiona.  In  re  Horowitz  (C. 
C.  A.)  260  F.  106.  ^ 

Where,  after  notice  of  bearing  of 
trustee's  petition  to  oppose  a  bankrupt's 
discharge,  no  creditor  appeared  to  con- 
test or  auborize  such  action,  tbe  ref- 
eree had  no  authority  to  order  trustee 
to  oppose  the  discbarge.  In  re  White 
(D.  C.)  238  F.  874,  rebeaHng  denied  242 
F.  1001. 

On  apecificationa  to  discharge,  held, 
that  question  whether  particular  debt 
was  dischargeable  could  not  be  deter- 
mined; question  not  being  one  over 
which  the  court  had  jurisdiction.  In 
re  Lockwood  (D.  C.)  240  F.  158. 

Findings  of  a  special  master,  on  ob- 
jections to  discharge,  that  liflnklupt 
made  faJne  statements  in  writing  for 
purpose  of  obtaining  credit  and  that 
property  was  obtained  on  credit  in  con- 
sequence of  such  statements,  held  sup- 
ported by  evidence.  In  re  Fuckler  (D. 
CI  246  F.  864. 

Findings  of  special  master,  to  whom 
proceedings  in  opposition  to  discbarge 
of  bankrupt  were  referred,  should  be 
sustained,  unless  clearly  improper,  or 
without  evidence  to  support  tbem.  In 
re  Amster  (D.  C.)  240  F.  250. 

57.  Staying  or  •■■pending  discharge. 
— Application  for  discharge  by  a  bank- 
rupt, who  listed  his  wife  as  a  creditor 
for  money  borrowed  from  her  with 
wbich  be  installed  machinery  on  land 
owned  by  her.  but  omitted  such  proper- 
ty from  his  scbedules.  denied  without 
prejudice,  pendiog  a  suit  by  creditors 
against  tbe  wife  to  recover  the  prop- 
erty.   In  re  Bishop  (D.  C.)  2.^3  F.  4&4. 

Where  plaintiFf,  after  instituting  tro- 
ver, became  bankrupt,  held,  that  it  was 
not  improper  for  defendant  to  obtain 
stay  of  discbarge.  Steinbauer  &  Wight 
T.  Adair,  93  S.  E.  280,  20  Ga.  App. 
733. 

58.  Order  of  discharge.— Equity  rule 
4  (Comp.  St.  1016,  p.  2437)  does  not 
apply  to  the  entry  of  a  judgment  dis- 
charging a  bankrupt.  In  re  Stafford 
(D.  C.)  240  F.  155. 


177. 

60.  Effeet  of  discharge.— See  Kinkead 
V.  J.  Bacon  &  Sons  (C.  C.  A.)  230  F. 
302. 

A  creditor,  whose  debt  is  not  dis- 
clinrgeable  in  bankruptcy,  may,  in  view 
of  sections  14,  17,  65b,  proceed  by  ac- 
tion at  taw  in  state  court.  In  re  War- 
nock  (D.  C.)  239  F,  77!). 

A  discharge  in  bankruptcy  docs  not 
automatically  relieve  the  bankrupt  from 
a  debt  even  if  scheduled  and  provable, 
but  may  be  pleaded  by  him  in  defense  to 
an  action  thereon:  its  effect  in  tbe  par- 
ticular  case   to   be   determined   by   tbe 
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30urt  in  which  the  action  is  brought. 
In  re  Weisberg  (D.  C.)  253  F.  833. 

After  bankrupt  has  been  discharged 
he  may  sue  for  and  recover  property 
not  administered,  and  attorney  who 
prosecutes  such  suit  and  pays  over  to 
bankrupt  money  received  is  not  in  ab- 
sence of  fraud,  liable  for  amount  so 
paid  on  estate  being  reopened.  Watson 
V.  Motley  (Ala.)   75  So.  147. 

Where  after  bankrupt  had  been  dis- 
charged attorney  recovered  for  him 
in  litigated  suit  a  sum  of  money,  attor- 
ney had  a  lien  for  his  services,  and 
could  retain  an  admitted  reasonable 
fee  which  in  absence  of  fraud  could  not 
be  recovered  on  reopening  of  bankrupt's 
estate.     Id. 

Neither  bankruptcy  nor  discharge  of 
bankrupt  necessarily  pays  or  extin- 
guishes his  debt,  even  though  it  is  a 
provable  debt,  but  merely  destroys  rem- 
edy for  enforcing  it.  Kutler  Cotton  Oil 
Co.  V.  CoUins  (Ala.)  75  So.  975. 

Debtor's  fund  in  bank,  not  scheduled 
as  asset  in  his  bankruptcy,  nevertheless 
passed  to  him  on  his  discharge.  Davis 
v.  Findley  (Ala.)   78  So.  860. 

In  replevin  for  collateral  deposited 
with  brokers  to  secure  against  margin 
transactions  in  which  no  deliveries 
were  intended  wherein  defendant  gave 
stay  bond  under  Code  Civ.  Proc.  Cal.  § 
943,  defendants'  discharge  in  bankrupt- 
cy held  no  ground  for  a  stay,  since 
plaintiff  was  entitled  to  affirmance  to 
preserve  his  rights  under  stay  bond, 
and  since  defendants  might  return  prop- 
erty in  discharge  of  money  judgment. 
Hartnett  v.  Wilson,  161  P.  281,  31 
Cal.  App.  678. 

Under  Civ.  Code  Ga.  1910,  i§  5385, 
5386,  5380,  nonpayment  of  rent  is  the 
gist  of  the  summary  remedy  for  evic- 
tion, and  a  discharge,  in  bankruptcy  of 
debt  existing  on  account  of  overdue 
rent  is  not  "payment."  Carter  v.  Sut- 
ton, 94  S.  E.  760,  147  Ga.  496. 

Creditor  of  bankrupt,  who  filed  and 
proved  debt  against  him,  knowing  that 
he  claimed  his  homestead  as  exempt, 
could  not  permit  federal  court  to  enter 
order  of  discharge,  and,  without  seeking 
to  set  judgment  aside,  or  have  it  re- 
viewed on  appeal  or  otherwise,  make 
debt  basis  for  new  recovery  in  state 
court.  Drees  v.  Armstrong  (Iowa)  161 
N.  W.  40. 

Debtor's  discharge  in  bankruptcy  de- 
stroyed status  as  creditor  of  one  who 
proved  claim  against  him  in  bankruptcy 
court,  so  that  creditor,  after  discharge, 
could  not  maintain  action  in  state  court 
to  subject  to  payment  of  his  debt  dis- 
charged  bankrupt's  homestead.     Id. 

If  valid  in  its  inception,  assignment 
of  wages  remained  in  force,  notwith- 
standing assignor's  discharge  in  bank- 
ruptcy, until  it  was  determined  by  stat- 
utory limitation  of  time  (St.  Mass. 
1000,  c.  514,  as  amended  by  St.  1016,  c. 
208),  by  act  of  the  parties,  or  by  opera- 
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tion  of  law.  Raulincs  y.  Levi  (Mass.) 
121  N.  E.  500. 

In  an  action  against  husband  and 
wife,  an  answer,  pleading  the  discharge 
of  the  husband  in  bankruptcy,  held  a 
>good  defense  both  as  to  faim  and  as  to 
the  community  property.  Sound  Cred- 
its Co.  V.  Powers  (Wash.)  171  P.  1031. 

61.  — «  As  to  property  fraudulently 
transferred   or  not  scheduled.— Person 

who  bought  up  all  claims  against  bank- 
rupt, ^d  took  estate  in  hands  of  trus- 
tee In  settlement  thereof^  held  to  have 
no  claim  to  securities  not  scheduled, 
but  returned  to  one  of  the  bankrupts, 
and  subsequently  proving  valuable.  In 
re  Graff  (D.  C.)  242  F.  577. 

The  discharge  of  a  bankrupt  does  not 
affect  the  right  of  his  trustee  to  recover 
property  fraudulently  conveyed.  In  re 
Groves  (D.  C.)  244  F.  197. 

A  bankrupt,  after  his  discharge,  can- 
not question  whether  judgment  cred- 
itor can  proceed  by  execution  on  a 
judgment  entered  against  bankrupt  be- 
fore bankruptcy  against  realty  which 
he  had  conveyed  to  his  wife  before 
bankruptcy,  or  whether  a  sheriff's  sale 
of  her  interest  would  pass  any  title,  in 
view  of  provision,  authorizing  trustee 
to  recover  property  fraudulently  con- 
veyed by  bankrupt.  Deposit  Nat.  Bank 
V.  Hay  (Pa.)  105  A.  463. 

6M/2.  Effect  of  compositlOHd^See 
notes  under  |  9596  in  Comp.  St.  1916. 

Entry  of  order  releasing  bankrupt  aft- 
er confirmation  of  composition,  for  sole 
purpose  of  defeating  referee's  claim  for 
compensation,  held  not  to  affect  the 
amount  of  his  compensation.  Kinkead 
V.  J.  Bacon  &  Sons,  230  F.  362,  144  C. 
C.  A.  504,  certiorari  denied  J.  Bacon  & 
Sons  V.  Kinkead,  36  S.  Ct.  728,  241  U. 
S.  680,  60  L.  Ed.  1234. 

Under  sections  21g,  70f,  held,  that 
after  confirmation  of  composition  prop- 
erty belonging  to  bankrupt  should  not 
be  delivered  to  receiver,  and,  having 
been  delivered,  bankruptcy  court  cannot 
take  jurisdiction  of  claims  thereto.  In 
re  Hollins,  238  F.  787,  151  C.  C.  A. 
637,  reversing  order  In  re  H.  B.  Hollins 
&  Co.  (D.  C.)  230  F.  920. 

Under  sections  14c,  68a,  68b,  and  de- 
spite section  571,  where  claimant,  which 
also  became  bankrupt,  offered  composi- 
tion, and  notes  delivered  by  claimant  to 
second  bankrupt  and  negotiated  by  it 
participated  in  composition  agreement, 
they  could  not,  second  bankrupt  having 
paid  excess,  be  used  as  set-off  against 
claimant's  claim  against  second  bank- 
rupt. In  re  American  Paper  Co..  240 
F.  790,  159  C.  G.  A.  92,  affirming  order 
(D.  C.)  243  F.  753. 

Where  one  who  has  received  a  prefer* 
ence  becomes  a  bankrupt,  the  preference, 
cannot  be  collected  in  full  as  a  priority 
claim,  either  in  bankruptcy  or  on  com- 
position bv  the  bankrupt.  In  re  Alpert 
(D.  C.)  237  F.  295. 

Where  bankrupt's  schedule  for  a  com- 
position did  not  include  debt  which  it 
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laimed  waa  not  diecbargeable  in 
iptcy,  nnder  secdon  14c  compoai- 
lould  not  be  confirmed  until  ptf- 
it  divideod  to  daimant  or  depoait 
rt  of  dividend  equal  to  that  paid 
creditor*    witbout    prejudice    to 

0  aasert  claim.    Id. 

re  B  bankrupt,  oBferiDi  a  compoai- 
las  mode  a  deposit  for  bia  attor- 
Jie  amouDt  thereof  will  be  us«d  to 
Lhe  eipenaea  of  tbe  compoaition 
r  tbe  bankruptcy  proceeedinica,  if 
iiT.    Id  re  HiU«r  <D.  C.)  243  F. 

rigbt  against  atockboldera,  be- 
of  a  corporatioD  isaning  atock  in 
ige    tor    property    of    inadequate 

belongiuB,  nuder  Stock  Corpora- 
aw  N.  T.  S  65,  to  the  creditors,  ia 
rCed  by  compoaitioD  witb  creditors 
e    bankrupt    corporation.    In    re 

Shoe  Co.  (D.  C.)  246  P.  1018. 
re  a  composition  ia  accepted  by 
iditors  and  confirmed  by  tbe  court, 
itate  thereupon  revests  in  th« 
ipt.  In  re  McNeil  CorporatJon 
)  249  F.  766. 

positioD  ptoceedinEa  bad  by  a 
ipt,  adjudicated  to  be  sucb  on  his 
ary  petition,  being  regular  in  all 
[s.  coDstituted  a  "proceeding  in 
iptcy,"  and  were  part  of  the  vol- 
'  proceeding  instituted  by  the 
ipt.    In  re  Radley  (D.  C.)  252  P. 

imposition  in  bankruptcy  la  inef- 

1  to  destroy  a  lien  claim  of  a  cred- 
it participating  therein.    Stewart' 

Drug  Co.  V.  Bisbop-Bebcock- 
:  Co.  (Crto.)  1«2  P.  1B9. 
tnkrupt's  composition  with  credi- 
Dder  Bankruptcy  Act,  made  be- 
«  adjudication  and  before  electioD 
stee,  does  not  oust  title  retained 
contract  of  sale  to  bankrupt,  un- 
ilder  of  title  accepts  composition. 
n-Carlton  Co.  v.  Studebaker  Cor- 
m  of  America  (Ga.  App.)  97  S.  B. 

inkrupt's  promise,  made  prior  to 
position  settlement  and  repe^ited 
iter,  to  pay  a  certain  creditor's 
claim,  if  he  aided  the  bankrupt  in 
ig  money  to  settle  witb  his  other 
irs,  was  void,  where  the  subse- 
promise  was  merely  a  reassurance 
'inent,  with  no  additional  cousid- 
1.    UebleiD  T.  George  (Mich.)  160 

S38. 

tiea  on  appeal  bond  were  not  dis- 
d  by  composition  with  creditore 
nkruptcj  by  principal  although 
9*8  judgment  was  duly  scheduled. 

paid  DO  attention  to  bankruptcy 


of    I 


57i. 


le,  Warner  &  Co.  v.  Fischer 
»  165  N.  W.  858. 
imposition  in  bankruptcy  proceed- 
Eainst  the  maker  of  notes  did  not 
rge  tbe  iudoraers  on  the  notes,  the 
'  being  effected  by  operation  of 
nd  not  by  consent  of  the  parties, 
nan  V.  Rubeostein  (Sup.)  162  N. 
733. 
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Liquidating  troatee,  to  whom  assets  of 
bankrupt  are  transferred,  pursuant  t« 
composition  agreement  approved  by 
bankruptcy  court,  is  trustee  for  credi- 
tor*, and  authorised  by  Personal  Prop- 
erty Law  N.  T.  I  19,  to  mainUin  action 
to  aet  aside  fraudulent  transfer  by 
Bankrupt,  despite  Bankruptcy  Act,  | 
14.  Eobre  Assets  Corporation  v.  Bak- 
er, 164  N.  T.  S.  S&7,  178  App.  Dlv.  62, 
order  affirmed  116  N.  E.  1056. 

In  a  suit  for  breach  of  contract  to  de- 
liver goods  by  assignee  from  buyer's 
trustee  in  bankruptcy,  counterclaim  by 
defendanta  for  balance  due  at  time  of 
assignment  on  goods  already  delivered 
is  proper,  unless  paid  by  composition, 
tinder  section  14c,  or  otherwise.  Wolina 
V.  Wilmerding  (Sup.)  169  N.  Y.  S.  594. 
102  Misc.  Rep.  667,  order  affirmed  170 
N.  Y.  S.  1U9. 

A  creditor,  who  has  received  the  debt- 
or's note  given  ia  a  composition  witb 
creditors,  and  who  denies  tbe  effect  of 
the  composition  aa  discharging  hjs  debt, 
is  chargeable  witb  the  amount  of  tbe 
note,  unless  he  prodncea  or  accounta  for 
It.  Beck  V.  Witteman  Bros.  (Sup.)  173 
N.  Y.  8.  488.  491. 

The  claim  that  under  section  14c,  an 
order  of  confirmatitm  discharges  all 
provable  debts,  notwithstanding  that 
the  consideratjoo  consists  of  the  bank- 
rupt's promise  to  pa;  at  tbe  future  time, 
and  sucb  promise  be  not  kept,  cannot  be 
sustained,  the  rule  of  common  law  not 
being  altered,  that  it  is  not  the  promiae 
of  partial  payment,  but  the  piiyment  it- 
self, which  discbarges  the  debt.    Id. 

In  view  of  section  14c,  where  notes 
are  given  under  an  order  confirming  a 
composition  in  bankruptcy  and  are  not 
paid,  original  debt  revivea.  American 
Woolen  Co,  v.  Friedman  (Man.  Ct.)  163 
N.  T.  S.  162,  97  Misc.  Rep.  593. 

Whether  the  bankrupt'a  estate  ia  ad-> 
ministered  by  a  trustee,  or  there  ia  a 
composition  by  the  bankrupt  with  hia 
crcditora,  the  effect  of  discharge  is  the 
some,  under  section  14c,  if  the  composi- 
tion is  confirmed  by  the  court,  Green- 
berger  v.  Schwarti  (Pa.)  104  A.  673. 

Tliat  a  creditor,  whose  claim  had  been 
enjoined  before  the  debtor  was  adjudi- 
cated a  bankrupt,  joined  in  favor  of  a 
compoBitioo.  does  not  discharge  tbe  sure- 
ty on  the  debt  or 'a  injunction  bond. 
Martin  Furniture  Co.  v.  Massey  (Tenu.) 
186  S.  W.  451. 

62.  Collateral  impMohmant  of  dia* 
eharga.— To  allege  tbat  claim  is  not 
discharged,  because  not  duly  scheduled 
in  bankruptcy,  is  not  collateral  attack: 
!bw  of  discbarge  not  operating  upon 
claims  not  dulv  scheduled.  Hvde  Park 
Flint  Bottie  Co.  v.  Miller  (Sup.)  166 
N.  Y.   8.  110,  179  App.  Div.   73. 

63.  PlMding  discharga  In  bankniptay, 
— In  assumpsit,  plaintifTs  replication  to 
defendant's  plea  of  discbarge  in  bank- 
ruptcy, failing  wholly  to  allege  facta  on 
which  plaintiCE  relied  to  sustain  hia 
conclusion  that  his  lien  In  attachment 
was   acquired   more   than  four  months 
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prior  to  bankruptcy,  was  defoctiye. 
Davis  ▼.  Findley  (Ala.)  78  So.  869. 

Where  defendant,  after  original  dec- 
laration was  held  bad  on  demurrer,  was 
discharged  as  a  bankrupt,  and  amended 
declaration  was  thereafter  filed,  a  pleA 
of  such  discharge  was  not  a  plea  of 
puis  darrein  continuance,  but  a  proper 
original  first  plea.  Boshes  v.  Kamin, 
209  lU.  App.  508. 

64.  — —  Necessity      of      pleading^— 

Where,  bankrupt,  though  duly  served 
in  action  on  claim  barred  by  his  dis- 
charge defaulted,  court  of  bankruptcy 
cannot  enjoin  enforcement  of  judg- 
ment  of  New  York  state  court,  for, 
unless  pleaded,  defense  of  discharge 
is  waived;  hence  bankrupt,  if  entitled 
to  any  relief,  must  resort  to  method 
prescribed  by  Code  Civ.  Proc.  N.  Y.  § 
1268,  now  Debtor  and  Creditor  Iiaw, 
i  150.  In  re  Boardway  (D.  0.)  248 
F.  384. 

A  discharge  in  bankruptcy,  unless 
pleaded,  is  waived.    Id. 

Where  one  adjudicated  a  bankrupt 
has  received  his  discharge  and  allows 
judgement  to  go  against  him  on  a  debt 
properly  provable  in  bankruptcy,  he 
is  bound  by  such  judgment,  as  are  all 
others  claiming  under  him.  Flynn  y. 
Jackson.  90  S.  B.  83,  18  Ga.  App.  624. 

Every  defense  is  admissible,  under 
the  general  issue  or  ^lea  of  non  as- 
sumpsit, except  a  bankrupt  or  insol- 
vent's discharge  and  the  statute  of  lim- 
itations. Benes'  v.  Bankers*  Life  Ins. 
Co.,  118  N.  B.  443,  282  111.  236,  re- 
versing judgment  204  HI.  App.  425. 

A  discharge  in  bankruptcy  must  be 
pleaded  and  proven  in  order  to  be  avail- 
able as  a  defense.  Bryan  v.  Orient 
Lumber  &  Coal  Co.  (Okl.)  156  P.  897. 

Discliarge  in  bankruptcy  is  provable 
'  in  action  for  conversion  of  stock  and 
bonds   under   plea   of  not   guilty.    Pit- 
cairn  V.  Scully,  97  A.  120,  252  Pa.  82. 

In  suit  to  enjoin  executidn  on  a 
judgment  which  plaintiff  claims  was 
Isarred  by  his  discharge  in  bankruptcy, 
the  burden  is  on  plaintiff  to  plead  and 
prove  the  discharge,  and  that  the  debt 
involved  was  not  within  any  class 
which  the  Bankruptcy  Act  excepts 
from  the  discharge.  Bunting  Stone 
Hardware  Co.  v.  Alexander  (Tex.  Civ. 
App.)  190  S.  W.  1152. 

65.  —  Who  may  plead  ditohargei^ 

In  proceeding  to  enforce  judgment  ren- 
dered against  bankrupt  during  penden- 
cy of  bankruptcy  proceedings,  right  to 
plead  discharge  is  personal  to  bank- 
rupt, and,  where  he  does  not  rely  on 
it,  It  cannot  be  set  up  by  another. 
Alabama  Great  Southern  Ry.  Co.  v. 
Crawley  (Miss.)  79  So.  94. 

66.  — ^  Form  and  effect  of  pleaw— 
In  action  against  surety  on  appeal 
bond,  who  set  up  discharge  of  prin- 
cipal in  bankruptcy,  demurrer  to  such 
plea  because  it  does  not  appear  that 
plaintiff  was  ever  party  to  bankruptcy 
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proceedings  or  presented  his  daim 
therein  is  not  well  taken,  since  such 
matter  was  properly  the  subject  for 
special  plea.  Chewning  v.  Knight  (Ala. 
App.)  77  So.  969. 

Where  an  answer  in  an  action  for 
goods  sold  and  delivered  alleges  that 
defendant  has  been  adjudicated  a 
bankrupt,  that  a  composition  with  cred- 
itors has  been  confirmed  by  the  bank- 
ruptcy court,  and  the  conside ration 
deposited  in  court  and  duly  distributed, 
and  the  reply  denies  the  deposit,  dis- 
tribution, and  receipt  by  plaintiff  of 
his  share,  the  pleadings  raise  the  issue 
of  payment  by  the  bankrupt  of  the  con- 
sideration. Beck  V.  Witteman  Bros. 
(Sup.)  173  N.  Y.  S.  488,  491. 

67.  Evidence  as  to  diechargew— In  an 

action  on  a  foreign  judgment  silent  as 
to  its  basis  and  involving  an  investi- 
gation of  the  record  and  the  pleadings, 
to  determine  whether  ground  of  judg- 
ment was  within  exception  from  dis- 
charge in  bankruptcy,  the  construc- 
tion most  favorable  to  the  bankrupt  is 
to  be  indulged.  Halligan  v.  Dowell 
(Iowa)   ;61  N.  W.  177. 

The  burden  of  proving  failure  to  re- 
ceive notice  of  bankruptcy  proceedings, 
of  debtor  being  upon  creditor  in  ac- 
tion to  recover  amount  of  debt,  evi- 
dence held  insufficient  to  prove  such 
failure.  Merchants*  Bank  of  Brooklyn 
V.  Miller  (Sup.)  162  N.  Y.  S.  999,  176 
App.  Div.  412. 

In  action  to  recover  debt  claimed  to 
be  barred  by  bankruptcy  proceedings, 
evidence  held  insufficient  to  show  lack 
of  notice  of  proceedings  to  plaintiff. 
Id. 

68.  Effect  of  refusal  of  discharge  or 
failure  to  apply^-Failure  to  apply  for 
a  discharge  in  bankruptcy  has  same  ef- 
fect as  if  discharge  in  that  proceeding 
had  been  denied.  Horner  v.  Hamner, 
249  F.  134,  161  C.  C.  A.  186. 

The  right  to  apply  for  a  discharge 
in  bankruptcy  is  personal  to  the  bank- 
rupt, and  his  failure  or  delay  in  ap- 
plying therefor  cannot  affect  the  rights 
of  third  persons,  other  than  in  so  far 
as  he  may  fail  to  procure  a  discharge 
from  subsequent  liability  on  their 
claims.  Tn  re  Skaats  (D.  C.)  233  F. 
817. 

Where  bankrupt  does  not  apply  for 
a  discharge  within  the  period  limited 
by  the  act,  he  is  forever  barred  from 
obtaining  a  discharge  against  the  debts 
scheduled  and  provable  in  that  pro- 
ceeding. In  re  Schwartz  (D,  C.)  248 
F.  841. 

Denial  of  application  for  diachargei 
not  reviewed  or  reversed,  is  a  final 
judgment,  conclusive  against  the  right 
of  a  bankrupt  to  obtain  discharge  from 
debts  scheduled  and  provable;  and 
where  an  application  for  discharge  is 
made  within  due  time,  but  voluntarily 
withdrawn,  the  effect  is  the  same  as  if 
the  bankrupt  failed  to  apply  for  dis- 
charge within  the  period  limited.    Id. 


BANE&UPTCy    (I  16) 


ISCHARGE  OF  PARTNERS 
]|»charg»  of  pArtnan  Mparttaly, 

;r  sectiouB  1,  5,  member  of  part- 
it  held  not  precluded  from  ob- 
>  diachkrie  from  iudividuul  lia- 
m  uotes  listed  kb  firm  debit,  be- 
of  failure  of  partuerHhip,  which 
iisly  had  been  adjudicated  bank- 
to  appl;  for  discharge.  Homer 
niier.  249  F.  134,  161  C.  O.  A. 

■r  aectiou  K,  a  partnership  ma; 

ukrupt   and   individuals   compos- 

Bolvent  and  individual  tnemberB 

be    discharged    in    Involuotarj 

9.  (Act  July  1,  1898.  c.  541,  § 
evoealloa  at  dlwliarf«.^-On  the 
g  of  a  petition  to  reopen  a  bank- 
Btate.  the  referee  mar  properly 
iudiciul    notice   of   facts   appear- 

his  own  records  of  the  original 
(Per  Smith,  Circuit  Judge.)  Pol- 
.  He;er  BroB.  Drug  Co.,  238  F. 
17  C.  C.  A.  535. 

discharge  of  a  bankrupt  is  a 
1  act,  and  revocation  of  judgment 
zharge  is  likewise  a  judicial  act, 
iied  when  facts  prescribed  by 
)  as  necesBarf  to  revocation  sbsll 
keen  e  stab]  <  shed  by  trial.  Gage 
field  <C.  C.  A.)  249  F.  B61, 
hsrgfl  already  granted  will  not 
la  ted  at  the  instance  of  a  cred- 
hoBe  claim  was  not  iMrred  b;  the 
rge.  In  re  Oroodiinsky  (D.  C.) 
,  753. 

—  Tim*  for  applleatlo>— Laches. 
;r  section  16a,  discharge  cannot 
uked,  Dine  months  after  it  was 
d,  on  account  of  bankrupt's  fail' 
I  schedule  certain  property,  in- 
;  household  Eoods,  where  it  did 
ipear  that  creditors  were  not  at 
les  well  aware  of  material  dr- 
inces,  or  that  they  extended  cred- 
icconnt  of  bankrupt's  pos session 
h  property.    Gage  v.  Penfield  (C. 

249  F.  961. 

re  creditors  fail  to  file  specifi- 
I   against   granting   of  discharge 

time  limited  through  mistake,  a 

0.  (Act  July  1,  1898,  c.  541, 
ffeot  et  disc  ham*  a*  to  oo-debt- 
d  pereons  jointly  liable.— A  hold- 

mpany.  which  organized  a  cor- 
>n  which  became  bankrupt,  held 
ible  for  its  debts  and  liabilities. 
I  r.  Development  Co,  of  America, 
,  42.  153  C.  C.  A.  78. 
?r  this  section,  a  discharge  la 
iptcy    does    not    release    a    co- 

with  the  bankrupt  from  liability 
lebt,  unless  that  debt  bad  been 
First  Nat.  Bank  v.  Hoffman,  171 

102  Kan.  465. 

ir  this  section,  the  liability  of  a 
or  with,  or  guarantor  or  surety 
bankrupt  is  not  altered  by  bank- 
discharge.   Bess  T.  Geigei  (Fla.) 
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bankruptcy  nnleas  acts  of  insolvency 
are  charged  and  proveo  against  them. 
Peterson  v.  Peregoy  &  Hoore  Co. 
(Iowa)  163  N.  W.  224. 

70.  Dltoharse  of  parlNorahIp  as 
•■oil. — In  a  proceeding  against  a  part- 
nership, although  no  adjudication  is 
made  against  the  partners,  they  and 
their  estates  are  brought  within  the 
jurisdiction  of  the  court,  which  may  on 
their  application  discharge  them  from 
further  liability  for  the  partnership 
debts.  Armstrong  v.  Norria,  247  F. 
263,  189  C.  O.  A.  847. 


IS.)  Discharges,  when  revoked, 
discharge  granted  thereafter,  filing  of 
■pecificatiaDB  having  been  denied,  may 
be  vacated,  and  creditora  allowed  to 
file  specifications,  despite  this  section- 
In  re  Applegate  (D.  C.)  235  F.  271. 

Bankrupt,  by  asking  court  to  reopen 
proceedings  and  offer  property  for  sale, 
so  as  to  make  his  title  good,  held  not 
to  hare  waived  statute  of  limitation* 
as  to  his  discharge.  In  re  Oratf  (D. 
0.)  242  P.  677. 

An  application  to  set  aside  an  order 
of  discharge  denied,  where  tbe  creditor 
hqd  taken  no  evidence  in  support  of 
his  objections  within  tbe  time  prescrib- 
ed by  tbe  rules.  In  re  Groves  (D.  C.) 
244  F.  197. 

3.  ^—  GroHRds  tor  nvoklng^-Bvi- 
dence  on  petition  to  revoke  discharge, 
on  ground  that  bankrupt  fraudulently 
failed  to  list  certain  assets,  held  in- 
tufficient  to  show  that  property  claim- 
ed to  have  been  omitted  belonged  to 
bankrupt;  it  appearing  that  it  was  pur- 
chased and  owned  by  bankrupt's  wife. 
Gage  T.  Penfield  (C.  C.  A.),  249  F.  961. 

Discharge  will  he  set  aside,  and  case 
reopened,  to  allow  bankrupt  to  amend 
schedules  to  include  a  debt  which, 
through  misapprehension,  was  sched- 
nled  in  the  name  of  the  wrong  party. 
In  re  Adams  (D.  C.)  242  F.  33S. 

Cited  without  dsflalle  applioation'. 
In  re  Jacobs  (C-  C.  A.)  241  F.  620, 

§  16.)     Co-debtors  of  bankrupts. 

Under  section  67d  and  this  section, 
held  that  mechanics'  liens  upon  the 
property  of  a  hotel  company,  which 
had  been  in  force  more  than  four 
months  prior  to  the  contractor's  dis- 
charge in  bankruptcy,  continued  in 
force  against  such  property.  Chicka- 
saw Hotel  Co.  v.  C.  B.  Barker  Const 
Co,  (Tenn,)  186  8.  W.  115, 

The  contrsctor's  adjudication  and 
discharge  in  bankruptcy  did  not  pre- 
vent the  enforcement  of  mechanics' 
liens  against  owner.    Id. 

2.  Suretlsi  and  fluarantors^-The 
sureties  on  an  appeal  bond  can  be  pro- 
ceeded against,  though  judgment  against 
principal  was  bsrred  by  his  discharge 
In   bankruptcy,   unless  discharge   was 
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successfully  pleaded  in  suit  between 
obligee  and  the  principal  In  which  bond 
was  given.  Chewning  y.  Knight  (Ala. 
App.)   77  So.   969. 

Where  plainti£^  sued  out  attachment 
which  was  released  on  bond  and  the 
debtor  thereafter  was  adjudicated  a 
bankrupt  the  attachment  creditor  could 
have  judgment  against  the  debtor  as 
a  basis  for  pursuing  ^his  remedies 
against  the  surety  in  view  of  section 
16,  67c,  67d.  Tormey  v.  Miller,  160 
P.  858,  31  Cal.  App.  469. 

A  bond  given  to  release  an  attach- 
ment and  conditioned  to  pay  any  judg- 
ment obtained  is  an  independent  obliga- 
tion, enforceable  against  the  surety  aft- 
er judgment,  although  the  judgment 
debtor  is  declared  bankrupt  under  cir- 
cumstances which  would  have  vacated 
the  attachment  lien.  Van  Zandt  Jacobs 
&  Co.  V.  Steiber,  97  A.  763,  90  Conn. 
507. 

Where,  after  instituting  trover  for 
property  claimed  t6  have  been  pur- 
chased by  defendant,  plaintiff  was  ad- 
judicated a  bankrupt  and  discharged, 
such  adjudication  does  not  defeat  right 
of  defendant,  who  elected  to  take  mon- 
ey judgment,  instead  of  property,  to  re- 
cover on  bond  against  surety.  Stein- 
hauer  &  Wight  v.  Adair,  93  S.  E.  280, 
20  Ga.  App.  733. 

Where  the  maturity  of  bond  is  ac- 
celerated by  bankruptcy  proceedings 
against  the  maker,  and  the  principal 
and  interest  to  date  of  accelerated  ma- 
turity are  paid,  the  guarantor  of  the 
payment  of  the  principal  and  interest 
cannot  be  held  liable  for  interest  there- 
after accruing.  Levy  v.  Barley,  211  IlL 
App.  498. 

Surety  on  appeal  bond  is  liable, 
thoug;h  principal  was  relieved  from  pay- 
ment by  discharge  in  bankruptcy.  The 
rule  that  release  of  principal  debtor  re- 
leases surety  relates  to  release  by  volun- 
tary action  of  creditor,  and  not  to  a 
discharge  by  operation  of  law  as  in 
bankruptcy.  The  effect  on  surety's  ob- 
Jigation  of  discharge  of  principal  in 
bankruptcy  is  governed  by  local  law, 
and  not  by  federal  statute;  and  where 
bond  required  by  Gen.  St.  Kan.  1909, 
§§  6488,  6493,  Is  given  on  appeal  to 
district  court  from  city  court,  and  ap- 
peal is  dismissed  for  want  of  prosecu- 
tion,* discharge  of  appellants  in  bank- 
ruptcy does  not  bar  action  against  sure- 
ty. Failor  v.  Wehe,  158  P.  74,  98  Kan. 
325. 


Under  this  section,  a  discharge  ii 
bankruptcy  does  not  release  a  surety 
for  the  bankrupt  from  liability  on  a 
debt,  unless  that  debt  has  been  paid. 
First  Nat.  Bank  y.  Hoffman,  171  P. 
13,  102  Kan.  465. 

That  contractor  had  been  adjudged 
a  bankrupt  was  no  obstacle  to  suit  by 
materialman  on  contractor's  bond  giv- 
en pursuant  to  Pub.  Acts  Mich.  1905, 
No.  187,  there  being  no  question  as  to 
amounts  due  several  claimants,  and 
credit  being  given  for  dividend  already 
paid  by  trustee.  People  v.  VaU^ 
Mantel  &  Tile  Co.,  166  N.  W.  839,  200 
Mich.  554. 

Where  one  claiming  property  taken 
under  attachment  against  a  third  per- 
son was  adjudged  a  bankrupt,  such  ad- 
judication did  not  free  the  claimant 
and  his  sureties  from  liability  on  a 
bond  given  to  obtain  possession  of  the 
property.  Sanderson  y.  Buckley  (Miss.) 
72  So.  14a 

The  discharge  of  the  principal  in 
bankruptcy  will  not  release  a  surety  on 
a  bond  conditioned  for  the  performance 
of  the  covenants  of  a  lease.  Rafferty 
y.  Klein,  100  A.  945,  256  Pa.  481. 

That  a  creditor,  whose  claimi  had 
been  enjoined  before  the  debtor  was  ad- 
judicated a  bankrupt,  joined  in  favor 
of  a  composition,  does  not  discharge 
the  surety  on  the  debtor's  injunction 
bond.  Martin  Furniture  Co.  v.  Massey 
(Tenn.)  186  S.  W.  451. 

Under  this  section  and  Shannon's 
Code  Tenn.  |§  4485-4487,  6264,  held 
that  the  discharge  of  complainant,  who 
enjoined  enforcement  of  a  money  judg- 
ment, did  not,  the  injunction  being  dis- 
missed, discharge  the  surety  on  hifl 
bond.    Id. 

Sureties    on    redelivery    bond    under 
Rev.  St.  Tex.  1911,  art.  8748,  are  not 
discharged  by  bankruptcy  of  prindpal 
debtor  under  Bankruptcy*  Act.    Evans 
y.  Rea  (Tex.)  191  S.  W.  1133. 

In  view  of  this  section,  if  judgment 
debt  was  scheduled,  as  required  by  sec- 
tion 17,  as  among  debts  of  judgment' 
debtor,  bankrupt  himself  was  entitied 
to  discharge  from  judgment,  though 
nothing  in  section  67f  requires  abroga- 
tion of  liability  of  sureties  on  bank- 
rupt's forthcoming  bond  to  release  levy 
of  execution.  Evans  y.  Rea  (Tex.  Civ. 
App.)  193  S.  W.  707,  conforming  to 
answers  to  certified  questions  (Sup.) 
191  S.  W.  1133. 
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§  9601.  (Act  July  1,  1898,  c.  541,  §  17,  as  amended,  Act  Feb.  5, 
1903,  c.  487,  §  5,  and  Act  March  2,  1917,  c  153.)     Debts  not 
affected  by  a  discharge. 
Debts  not  affected  by  a  discharge. — ^A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such 
as  (first)  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides ;    (second)  are 
liabilities  for  obtaining  property  by  false  pretenses  or  false  repre- 
sentations, or  for  willful  and  malicious  injuries  to  the  person  or 
property  of  another,  or  for  alimony  due  or  to  become  due,  or  for  main- 
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ice  or  support  of  wife  or  child,  or  for  seduction  of  an  unmar- 
female,  or  for  breach  of  promise  of  marriage  accompanied  by 
:tion,  or  for  criminal  conversatioq ;  (third)  have  not  been  duly 
luled  in  time  for  proof  and  allowance,  with  the  name  of  the 
tor  if  known  to  the  bankrupt,  unless  such  creditor  had  notice 
tual  knowledge  of  th^proceedings  in  bankruptcy;  or  (fourth) 
created  by  his  fraud,  embezzlement,  misappropriation,  or  de- 
tion  while  acting  as  an  officer  or  in  any  fiduciary  capacity. 
Jtat.  550.    32  Stat.  798.    39  Stat.  999.) 

riiis  section  wea  amended  by  Act  March  2,  1917,  c.  IBS,  cited  above,  bf  . 
serting,  after  tbe  words  "seductioD  o(  bd  tmniarried  femals,''  the  word*  "or 
r  breach  of  promise  of  marriagu  accompanied  b;  seduction." 

D»«lals»a 

Scbwencke  Land  &  Ibt.  Co.  y.  Forst- 
er  (Sup.)  171  N.  T.  S.  140. 

Where  debtor  had  deposited  a  note 
as  securit;  in  a  bank,  tbe  collectioa 
and  sppropriadoQ  by  h'T"  of  •  certain 
iDia  due  oa  tbe  note  gave  riec  to  a  debt 
to  the  bank,  which  was  discharged  b; 
his  bankruptcy  as  a  "provable  debt,"  as 
defined  in  section  63.  Sabinal  Nat. 
Bank  t.  Bryant  (Tei.  Civ.  App.)  191 
S.  W.  11T9.  , 


ITotea  of 
EBT8   AFFECTED    BY    DIS- 
CHARGE 
lebti  and   llabllitlM  discharged.^ 

Ijtor,  whose  debt  is  not  discbarge- 
1  bankruptcy,  may,  in  view  of  sec- 
14,  IT,  B5b,  proceed  by  action  at 

state  court.  In  re  Wamock  (D. 
»  F.  779. 

■.re  an  employ^  in  good  faith  and 
valuable  consideration  assigns  his 
to  a  stipulated  amount  of  salary 
om  employer,  and  therealter  col- 
money  so  transferred,  he  cannot, 
■inst  Buit  for  recovery  of  the  mou- 
fend  upon  ground  of  s  discbarge 
ikruptcy,  as  the  instrument  was 
signment  of  title.  Covington  v. 
buBh  (Ga,  App.)  97  S.  B.  462. 
ifl charge  in  bankruptcy  is  a  good 
le  to  an  action  upon  an  assigu- 
□f  wages  where  tbe  assign ment 
)f  wages  to  be  enmed  nnder  a 
employment.     Draeger   v.   Wis- 

Steel  Co..  194  Bl.  App.  440. 
>lea    of    discharge   in    bankruptcy 
ood,  in  an  actiDa  to  recover  dam- 
for    negligent    treatment    by    de- 
it  as  a  dentist  of  plaintiff's  teetb 

a   contract   of   employioeiit    be- 

plaintiff  and  defendant  for  such 
ea,  since  the  debt  was  provable; 
8  having  had  tbe  rigbt  to  waive 
rt  and  bring  action  on  the  con- 

Boshes  T.  Kamin,  209  Dl.  App. 

scbarge  In  bankruptcy,  under  this 
1  as  amended  by  Act  Feb.  G, 
f  S,  is  prima  facie  a  release  from 
rta,  but  a  creditor  may  show  that 
bt  Is  within  the  excepted  class. 
an  V.  Dowell   (Iowa)   181  N.  W. 

re  a  silo  was  sold  nnder  a  con- 
i1  sale  contractT  and  the  purchai- . 
sequentl.Y  filed  a  petition  in  bank- 
.  sch<-duling  tbe  vendor's  claim, 
rge  in  bankruptcy  did  not  bar  a 
(or  conversion,  where  such  con- 
Q  did  not  take  plnce  until  after 
djudication.  Crenmery  Packase 
^o.  V.  Horton  (Sup.)  166  N.  Y.  S. 
78  App.  Div.  467. 
m  for  unpaid  installments  under 
iipt's  land  purchase  contract  is 
rged  by  final  order  of  discbarge 
kruptcy  under  section  63a.    O.  L. 


2.  Stuck  hold  era'  ud  direotom'  llablU 

I  ties  ^li  ability  of  stockholder  in  bank, 
under  Banking  Law  N.  7.  {  71,  is  con- 
tractual, and,  having  attached  when 
petition  in  bankruptcy  is  filed  against 
him,  la  a  debt  provable  against  his  es- 
tate within  federal  Bankruptcy  Act,  t 
63,  and  consequently  is  a  debt  discharg- 
ed by  the  bankruptcy  proceedings.  Van 
Tuyl  T.  Schwab  (Sup.)  161  N.  T.  8. 
323,  174  App.  Div.  065. 

Discharge  in  bankruptcy  of  stock- 
bolder  o(  trust  company,  on  petition 
filed  and  adjudi<*atioD  made  after  com- 
pany became  insolvent,  relieved  atock- 
holder  of  hia  liability  for  debts  of  com- 
pany. Bicharda  v.  Schwab  (Sup.)  167 
N.  T.  S.  53S,  101  Misc.  Rep.  12S. 

S.  Claim*  for  allmoay.— Under  this 
■ectioQ,  as  amended  by  Act  Cong.  Feb. 
6,  1903,  {  D.  a  Judgment  (or  alimouy  is 
not  a  debt  provable  in  bankruptcy. 
Brown  v.  Brown,  189  S.  W.  021,  172 
Ky.   754. 

By  specific  provisions  of  this  sec- 
tion as  amended  by  Act  Cong.  Feb.  Ei, 
1903,  {  G,  a  judgment  for  alimony  in  fa- 
vor o(  the  wife  is  not  a  debt  provable 
In  bankruptcy,  nor  released  by  a  dis- 
charge in  bankruptcy.     Id. 

Judgment  swarding  alimony  and  au- 
thorizing payment  en  masse,  at  bus- 
bsnd'a  option,  held  in  the  nature  of  ali- 
mony, aa  respected  question  as  to  dia- 
charge  in  bankruptcy.  Egtiers  v.  North- 
em  Pac.  By.  Co.,  107  P.  1073,  98  Wash. 
531. 

Under  Bankruptcy  Act  of  1003,  judg- 
ment (or  alimony  held  not  discharged, 
though  the  obligation  has  become  fixed 
by  an  unalterable  decree.     Id. 

8.  Ll^llltles  to  state  or  United 
States.— Under  Bankruptcy  Act  liability 
as  a  Burety  on  a  government  contrac- 
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tor's  bond  to  the  United  States  is  dis- 
chargeable in  bankruptcy.  McPhee  y. 
U.  S.  (Colo.)  174  P.  808;  Owen  v. 
Same,  Id.  816. 

9.  Claims  for  taxes.— Under  sections 
1(11),  4b,  17a,  63a,  64,  personal  prop- 
erty taxes  held  debts  to  be  included  in 
determining  whether  alleged  bankrupt's 
debts  amount  to  $10(X).  Kaw  Boiler 
Works  V.  SchuU,  230  F.  587,  144  O.  C. 
A.  641. 

10.  Debts  and  claims  not  provable^— 

A  debt,  that  it  may  be  discharged  in 
bankruptcy,  must  not  only  conform  to 
the  requirements  of  section  63,  specify- 
ing what  debts  are  provable,  but  must 
also  be  provable  at  date  petition  in 
bankruptcy  is  filed.  Van  Tuyl  v. 
Schwab  (Sup.)  161  N.  Y.  S.  323,  174 
App.  Div.  665. 

11.  Debts     not     duly     scheduled^— 

Though  judgment  debt,  not  scheduled 
in  bankruptcy,  where  creditor  had  no 
knowledge  of  bankruptcy,  would  not  be 
discharged,  the  lien  of  the  judgment 
rendered  within  four  months  before 
filing  of  petition  would  not  be  pre- 
served. Finney  v.  Knapp  Co.  (Ga.)  89 
S.  E.  413. 

Where  maker  of  a  note  did  not  sched- 
ule it  in  bankruptcy  proceeding,  it 
survived  the  discharge  in  the  hands  of 
the  holder.  Calmenson  v.  Mondry 
(Minn.)  162  N.  W.  1076. 

A  debt  held  not  duly  scheduled,  with- 
in section  7,  and  so,  under  this  section, 
not  affected  by  bankrupt's  discharge; 
the  creditor's  residence  being  given  in 
the  schedule  at  a  dub.  of  which  he  was 
a  member,  but  at  which  he  did  not  re- 
side. Horbach  v.  Arkell  (Sup.)  158  N. 
Y.  S.  842,  172  App.  Dlv.  566. 

Schedule  in  bankruptcy,  stating  that 
residence  of  creditor  is  unknown,  with- 
out statement  of  due  diligence,  does 
not  constitute  due  scheduling  of  judg- 
ment, making  bankruptcy  [Proceedings 
bar  to  recovery  thereon.  Hyde  Park 
Flint  Bottle  Co.  v.  Miller  (Sup.)  166 
N.  Y.  S.  110,  179  App.  Div.  73. 

Where  a  claim  against  a  bankrupt 
debtor  is  assigned  and  he  has  no 
knowledge  thereof,  it  is  sufficient  for 
him  to  schedule  the  claim  in  the  name 
of  the  original  creditor;  but,  if  he 
does  have  knowledge  of  an  assignment, 
he  must  use  due  diligence  to  present 
the  assignee's  name  and  address  in  the 
schedule.  Lansing  Liquidation  Corpo- 
ration V.  Heinze  (Sup.)  171  N.  Y.  S. 
738. 

Where  the  scheduling  of  a  claim  by 
a  debtor  was  faulty  in  that  the  claim 
named  thd  original  creditor  after  an 
assignment  had  been  made,  the  debtor 
had  the  burden  of  showing  due  dili- 
gence to  ascertain  and  state  the  true 
owner  of  the  claim.    Id. 

Where  one  partner  correctly  sched- 
uled a  claim  in  the  hands  of  the  as- 
signee, it  was  not  error  to  fail  to 
submit  to  the  jury  the  question  wheth- 
er the  other  partner  who  scheduled  the 
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daim  as  in  the  hands  of  the  original 
creditor  had  knowledge  of  the  assign- 
ment when  he  verified  hia  schednle  in 
bankruptcy.    Id. 

In  action  by  indorser  of  note  against 
bankrupt,  whose  liability  as  prior  in- 
dorser became  fixed  after  his  petition 
was  filed,  burden  is  on  plaintiff  to  show 
that  his  claim  was  not  properly  sched- 
uled and  that  he  did  not  have  notice 
of  bankruptcy  proceeding,  under  sec- 
tions 17,  21,  30.  Manheim  v.  Loewe 
(Sup.)  173  N.  Y.  S.  260;  In  re  Cun- 
ningham (D.  C.)  253  F.  663. 

Under  this  section,  plaintiff's  debt 
held  not  duly  scheduled  where  address 
of  discontinued  business  was  given, 
though  bankrupt  knew  business  was 
discontinued  and  plaintiff  could  liot  be 
reached  at  that  address.  Jenkins  v. 
Levy  (CityCt)  167  N.  Y.  S.  847. 

12.  —  Creditor's  notice  or  keowl- 
edge  of  proceedings./— If  creditor  had 
knowledge  or  notice,  however  acquired, 
of  proceedings  in  bankruptcy,  against 
his  debtor  in  time  to  prove  his  daim, 
his  claim,  whether  scheduled  or  not, 
was  barred  by  debtor's  discharge.  Da- 
vis V.  Findley  (Ala.)  78  So.  869. 

A  debt  to  plaintiff  bank  whose  cash- 
ier had  actual  knowledge  of  such  pro- 
ceeding in  time  to  have  proved  debt, 
but  failed  to  do  so,  was  discharged. 
Bank  of  Wrightsville  v.  Four  Seasons 
(Ga.  App.)  94  S.  E,  649. 

Where  maker  of  note  did  not  sched- 
ule it  in  bankruptcy  proceeding,  and 
an  accommodation  indorser  was  com- 
pelled to  pay  it,  the  maker,  sued  by 
such  indorser,  was  required  to  show 
that  holder  had  actual  notice  of  bank- 
ruptcy proceeding.  Calmenson  v.  Mou- 
dry  (Minn.)  162  N.  W.  1076. 

Issue  of  a  creditor  having  actual 
knowledge  of  pendency  of  proceeding, 
so  that  his  claim,  though  not  duly 
scheduled,  would  be  affected  by  bank- 
rupt's discharge,  held  not  raised  by 
evidence  of  notices  being  mailed  to  him 
at  a  club,  and  he  having  left  instruc- 
tions there  for  forwarding  his  mail. 
Horbach  v.  Arkell,  158  N.  Y.  S.  842. 
172  App.  Div.  566. 

Creditor's  knowledge  that  debtor  has 
gone  into  bankruptcy  held  not  notice  or 
knowledge  of  the  proceedings  in  bank- 
ruptcy within  this  section.  Jenkins  v. 
Levy  (City  Ct)  167  N.  Y.  S.  847. 

IS.  Debts  oontracted  In  fiduciary  ca- 

pwslty^^Though  defetkdant  collected 
.  wages  after  he  had  assigned  them  and 
assignment  was  valid,  debt  arising 
against  him  thereby  did  not  fall  with- 
in exceptions  in  this  section,  in  absence 
of  fiduciary  relation  to  plaintiff  or  false 
pretense  in  obtaining  money.  Stovall 
V.  Cofter  (Ga.  App.)  88  S.  E.  907. 

Judgment  against  defendant  sought  to 
be  discharged  of  record  under  Gkn.  St. 
Minn.  1913,  g  7914,  as  having  been  re- 
leased by  discharge  in  bankruptcy,  held, 
on  evidence,  to  represent  debt  arising 
from   fraud  of  defendant  in  fiduciary 
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ty,  excluded  from  diacharg*  b; 
uptcj  Act.  i  17,  BUbd.  4.  Arnold 
itb  (Minn.)  163  N.  W.  672. 
■re  the  presidGnt  of  &  nirporatiou 
sled  its  entire  DBBeta.  the  claim 
:t  him  is  not  dischargeable  in 
jptej  whether  recovery  be  by  the 
lolders  for  their  Iobb  or  by  thfe 
e  in  bankruptcy  for  the  cor- 
an.    Floyd  y.  Layton  (N.  C.)   89 

Bukirs       aid       brakara^- 

■  B  broker  was  ordered  by  plain- 
purchHse  Btocka,  and  waa  paid 
rice,  but  never  purchaaed  the 
,  and  converted  the  money,  and 
iBcharged  in  bankruptcy,  bia  acta 
1  malidouB  and  willftil  injury  to 
Fa  property,  within  thia  aec- 
ind  bankraptcy  waa  no  defenae 
!  action  to  recover  the  money. 
V.  Devere  (Sup.)   164  N.  X.   8. 

—  Factor*  and  oomniaslon  msr- 
.r— A  dealer  to  whom  gooda  we^e 
ned  under  contract  for  aale  on 
sBion  held  not  actingr  fn  a  fidu- 

capacity  within  tbis  acctioa. 
in  -nre  Co.  v.  Hearn  (Tex.  Civ. 

188  8.  W.  &43. 

Liabilities  for  wMlfal  Md  mall. 
InJurlM^iThe  tinautboriied  aale 
kers  of  stock  held  by  them  ea  col- 
and  appropriation  of  the  pro- 
a  a  willful  and  maliciong  injury 
iwrty  within  this  section  as  am- 
by  Act  Feb.  S,  1903,  |  6,  as  to 
tea  not  released  by  discharge  In 
ptcy.  Mclntyre  v.  Kavanaugh, 
□t.  38,  242  U.  S.  138,  61  U  Kd. 
ffirmlDg  judgment  Kavanaugh  t. 
rre.  104  N.  E.  136,  210  N.  Y. 

dgment  for  damages,  based  on  a 
and  malicious  aseaiitt  Inflicted 
bankrupt  on  the  person  of  plain- 
not  discharged  by  the  adjudica- 
i  bankruptcy.    In  le  Cooroy   (C. 

237  F.  817. 
WDStitute  a  "willful  and  malt- 
njury  to  the  person  or  property 
jther,"  within  this  section,  as 
d,  something  more  Chan  mere  nee- 
i»  necessary.  There  must  be 
ent  to  commit  a  wrong  either 
1  actual  malics  or  from  which 
will  be  implied.  Where  peti' 
built  a  fire  in  the  atreet  to  bum 
and.  after  he  had  left  it  as  dead, 
thea  of  a  boy  five  or  six  years  old, 
ivas  throwing  leaves  thereon, 
fire,  and  he  was  serionaly  bum- 
:  which  Injury  a  judgment  was 
^d  against  petitioner,  and  there 
I  intent  on  his  part  to  Injure  the 
he  judgiDent  was  not  for  a  "witl- 
I  malicious  injury  to  the  person," 
'  was  released  therefrom  by  bis 
ge  in  bankruptcy.  McClellan  v. 
;t  (D.  C.)  235  F.  986. 
debt  evidenced  by  a  judgment 
a  bankrupt  baaed  on  negligent 
I  to  the  property  of  the  judg- 
reditor  is  discbargeable  in  bank- 


rnptc;,  not  falling  vltbin  the  excep- 
tion of  this  section,  because  not  a  lia- 
bility for  willful  and  malicious  injurlM 
to  person  or  property.  Id  re  Cunning- 
ham (D.  0.)  253  F.  663. 

One  who  disposes  of  property  withr 
out  owner's  authority  la  guilty  of  a 
"willful  and  malicioua  Injury  to  prop- 
erty," within  section  17(2),  as  amend- 
ed by  Act  Feb.  U,  1903,  i  K,  so  that 
his  liability  is  not  released  by  a  dis- 
cbarge in  bankruptcy ;  and  an  assignee 
who  collected  certain  amount  of  salary 
dne  him  after  bis  aaaignment  thereof 
was  guilty  of  a  willful  and  malicious 
Injury  to  property.  Covington  v.  Ros- 
enbuBCh  (Ga.)  97  S.  E.  78. 

Where  verdict  is  general  and  the  is- 
sues many,  or  if  the  demand  la  so  unit- 
ed with  one  for  damagea  as  to  be  in- 
distinguishable or  at  least  unseparable 
from  a  demand  which  is  provable  in 
bankruptcy,  the  general  verdict  does 
not  establish  that  the  case  ia  within  the 
exceptions.  Halligan  v.  I>owelI  (Iowa) 
101  N.  W.  177. 

Where  stockbrokera  disregarded  In- 
atructiona  and  hypothecated  client's  • 
stock  shortly  before  their  failure,  such 
act  was  willful  and  maliciouB  injury 
to  the  client's  property,  liability  for 
which,  under  thia  section  as  amended, 
was  not  affected  by  the  broker's  dis- 
charge. Wood  V.  Fiske  (Sup.)  161  N. 
Y.  S.  1097,  175  App.  Div.  133. 

Judgment  on  judgment  for  assault 
and  battery  remains  s  liability  for  will. 
ful  and  malicioas  injury,  which  under 
this  section  as  amended,  is  not  releas- 
ed by  discharge  in  bnnkruptcy.  Taylor 
V.  Buser  (Sup.)  167  N.  Y.  S.  887. 

Under  this  aection  as  amended,  held, 
that  a  judgment  for  damages  upon  a 
liability  for  willful  and  malicioua  In- 
jury to  plaintilTs  property  was  not  dis- 
charged by  bankruptcy  proceedings. 
Barbery  v.  Cohen  (Sup.)  170  N.  Y.  S. 
762,,  183  App.  Div.  424. 

26.  Liabilities  for  seduction  and 
Orimlnal  oonvenation.;— A  judgment  for 
breach  of  contract  to  marry  la  d la- 
charges  ble  in  bankruptcy  when  unac- 
companied by  seductiou.  In  re  Komar 
(D.  C.)  234  F.  378. 

27.  Debts  contracted  by  fraud^-Jn 
te  Lockwood  (D.  C.)  240  F.  158. 

Discharge  in  bankruptcy  does  not  re- 
lieve  bankrupt  from  liability  ou  actions 
for  fraud,  or  obtaining  property  on 
false  pretenses  or  false  repipseiitiitjons. 
Brandt  v.  Element,  03  S.  EL  255,  20 
Ga.  App.  6G4. 

Act  of  judgment  debtor  in  proceedings 
snpplementary  to  execution  in  obtain- 
ing surety  company  to  become  surety 
upon  his  bond  to  executors,  to  obtain 
from  them  moneys  claimed  by  judgment 
debtor,  was  not  obtaining  property 
from  surety  company  by  false  pretenses, 
within  this  section.  In  re  Dun  fee 
(Sup.)  159  N.  Y.  S.  703,  94  Misc.  Rep. 
628,  order  reversed  114  N.  B.  52,  219 
N.  Y.  183. 

Provable    debts,   «xcepted    from    dis- 
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charge  of  bankrupt  by  this  section,  are 
those  which  are  fraudulent,  etc.,  and 
have  been  reduced  to  judgment.  Pit- 
caim  V.  ScuUy.  97  A.  120.  252  Pa.-  82. 

28.  —  Deceit  and  false  representa- 
tionsw— Though  fraud  other  than  by 
false  representations  may  be  actionable, 
it  is  only  fraud  by  obtaining  property 
by  false  pretenses  or  false  representa- 
tions which  prevents  the  release  of  a 
bankrupt  from  his  provable  debts  un- 
der section  17a  (2),  as  amended  by 
Act  Feb.  5,  1903,  §  5.  Zimmem  y. 
Blount,  238  F.  740,  151  C.  C.  A.  590. 

One  suing  on  a  note  can  reply  to  a 
plea  of  discharge  in  bankruptcy  that 
the  debt  sued  on  is  for  obtaining  mon- 
ey by  false  pretenses  or  representa- 
tions.    Id. 

Under  sections  14b  (3),  17  (2),  both 
of  which  were  amended  in  1903  (Act 
Feb.  5,  1903,  §§  4,  5),  creditor  holding 
provable  claim  may  oppose  discharge 
on  ground  bankrupt  obtained  credit  on 
materially  false  statement  in  writing, 
though  such  creditor* s  claim  would  not 
be  barred  by  discharge.  In  re  Arm- 
strong (D.  C.)  248  F.  292. 

Despite  section  14b  (3),  as  amended 
by  Act  June  25,  1910,  §  6,  as  section 
17  declares  that  a  discharge  shall  not 
release  bankrupt  from  liability  based 
on  false  pretenses  or  representations, 
the  claim  of  one  who  extended  credit 
on  a  materially  false  statement  is  not 
barred,  though  such  creditor  participat- 
ed in  the  bankruptcy  proceedings  and 
unsuccessfully  opposed  discharge.  In 
re  Groodzinsky  (D.  C.)  218  F.  753. 

Defendant's  act  in  getting  plaintiff  to 
accept  note,  for  goods  theretofore  fur- 
nished, by  false  representations,  is  not 
obtaining  of  property,  within  mean- 
ing of  this  section  or  Rev.  St.  Me.  c. 
128,  §  1,  defining  crime  of  obtaining 
property  by  false  pretenses,  so  that 
discharge  of  defendant  in  bankruptcy 
discharges  liability.  Carville  v.  Lane, 
101  A.  968,  116  Me.  332. 

Under  this  section,  judgment  against 
a  bankrupt  in  favor  of  a  surety  com- 
pany for  false  representation  as  to  his 
financial  standing  in  ol)taining  a  bond 
held  not  released  by  his  discharge  in 
bankruptcy.  In  re  Dunfee,  114  N.  E. 
52,  219  N.  Y.  188,  reversing  order 
(Sup.)  159  N.  Y.  S.  703,  94  Misc.  Rep. 
628. 

Plaintiff's  judgment  was  scheduled  by 
bankrupt,  and  plaintiff  satisfied  it  of 
record  on  assignment  by  the  bankrupt 
of  a  judgment  against  third  persons, 
in  violation  of  Bankruptcy  Act,  §  29b, 
forbidding  receipt  of  property  from 
bankrupt  after  filing  petition,  etc. 
Thereafter  he  asked  to  have  his  judg- 
ment reinstated  for  defendant's  fraud- 
ulent representations  as  to  the  judg- 
ment assigned.  Held,  because  of  the 
fraud  of  both  parties,  they  would  be 
left  in  the  same  position  as  they  were 
after  satisfaction  of  judgment,  and  debt 
is  discharged,  under  this  section.    Wet- 
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ter  V.  Russell  (Sup.)  172  N.  Y.  S, 
224. 

In  determining  whether  judgment 
against  bankrupt  is  within  this  section 
as  amended,  providing  that  discharge 
in  bankruptcy  is  not  a  release  from  lia- 
bility for  obtaining  property  by  false 
representations,  the  record  of  the 
judgment  is  conclusive  of  the  charac- 
ter of  the  claim  upon  which  it  is  based. 
Morrow  v.  Pfleiderer,  4  Ohio  App.  283. 

Where  a  sale  of  goods  is  induced  by 
fraudulent  representations  as  to  as- 
sets of  the  buyer,  who  subsequently  be- 
came a  bankrupt,  such  fraud  does  not 
prevent  the  bankrupt  from  setting  up 
his  discharge  in  bar  to  an  action  for  the 
price  of  the  goods.  Roth  v.  Pechin,  103 
A.  894,  260  Pa.  450. 

Maker  of  note  who  procured  loan 
from  holder  by  false  representations 
that  he  owned  insurance  policy  worth 
$500  held  not  discharged  from  debt  by 
discharge  in  bankruptcy.  Ehlinger  v. 
Speckels  (Tex.  Civ.  App.)  189  S.  W. 
348. 

Debt  involved  in  action  for  deceit, 
consisting  of  false  representations  that 
personalty  sold  plaintiffs  was  free  of 
incumbrances*,  held  a  liability  for  ob- 
taining property  by  false  pretenses, 
from  which  defendants  were  not  re- 
leased by  discharges  in  bankruptcy,  un- 
der this  section  as  amended.  Kennett 
T.  Tudor  (Vt.)  99  A.  306. 

Costs  decreed  to  defendants  in  suit  in 
equity  by  bankrupt  held  a  provable 
debt  under  section  17a,  d.  2,  as  amend- 
ed by  Act  1903,  not  characterized  by 
the  fraud  of  bankrupt  entering  into 
written  contract  of  sale  of  personalty 
which  suit  was  brought  to  reform.    Id. 

29.  —  Conversion   of   property^A 

bankrupt,  who  has  stolen  or  fraudulent- 
ly received  a  sum  of  money  belonging  to 
another,  cannot  retain  the  amount  and 
schedule  the  claim  as  a  debt,  and  there- 
after obtain  a  discharge  in  bankruptcy 
or  effect  a  composition.  In  re  Alpert 
(D.  C.)   237  F.  295. 

Claim  against  bankrupt  for  money 
willfully  converted  held  one  which 
would  not  be  released  by  discharge 
under  section  17a  (2),  as  amended  by 
Act  1903,  §  5,  and  not  affected  by  bank- 
ruptcy proceedings.  In  re  Keeler  (D. 
C.)  243  F.  770. 

30.  Effect  of  proving  debt  and  re- 
ceiving dividends— Under  section  17 
(2),  a  claim  for  obtaining  property 
by  false  pretenses,  though  proven 
against  bankrupt's  estate,  is  not  barred 
by  his  discharge.  In  re  Menzln,  23S 
F.  773.  151  C.  C.  A.  623,  reversing  or- 
der (D.  C.)  233  F.  333. 

See  In  re  American  Paper  Co.  (D. 
C.)  243  F.  J53,  order  affirmed  (C.  C. 
A.)  246  F.  790;  In  re  Groodzinsky 
(D.  C.)  248  F.  753. 

Where  maker  of  notes  secured  by 
chattel  mortgage  filed  petition  in  bank- 
ruptcy,  and  holder    was   allowed  his 
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asainst  bankrupt  estate,  uid 
aged  property  waa  aold  bj  bank' 
tniitee  under  acreement  with 
:,  a  diacbarge,  nndei  thU  dec- 
rel eased  from  fnrtber  paTinent  on 
First  Nat  Bank  V.  Hoffman, 
'.  13,  102  Kan.  4SS. 
EtfMrt  Of  diacharga  of  oorponi- 
iR  llahllltlH  of  oflloara  aid  stook- 
•». — Any  right  agaicat  stockhold- 
>ecaDBe   of   a   corporation   issuing 

in  exchange  (oi  property  of  in- 
ate  Talne,  belonginf,  under  Statk 
•ration  Law  N.  T.  |  56,  to  tbe 
.ora,  is  unaffected  b;  compoai- 
with  creditors  by  the  bankrupt 
ration.  In  re  Berior  Shoe  Co.  (D. 
m  P.  1018. 
Bankruptcy  Act  does  not  re- 
a  creditor  of  a  bankrupt  cor- 
on  who  has  not  proved  bis  claim 

pro  seen  ting  an  action  to  charge 
'■   or  Mockholders   liatde   for   tbe 

of   the   corporation.      Chickasaw 

Co.  T.  C,  B.  Barker  Const.  Co. 
1.)  188  a.  W.  115. 

ElTaet  of  ditoharge  as  to  ■•oorl- 
nd  llens^-AU  liens  and  mortgages 
ot  annulled  or  avoided  by  bank- 
r  or  discharge,  but  only  thoaa 
g  within  tbia  section.  Butler  Cot* 
il  Co.  V.  CoUins  (Ala.)  76  So.  970. 
ugh  courtB  of  equity  enforce  Hens 
personal  action  to  enforce  debt  is 
I,  they  will  not  enforce  tboee  which 
Into  existence  after  such  actiout 
irred  by  bankrupt  laws.  Id. 
iiacbarge    protects    the   bankrupt 

further  personal  liability,  but 
not    affect    valid    and    aubsisting 

as  an  attachment,  garnishment, 
dgment  lien  obtained  more  than 
montha  before  petition  was  filed. 

V.  Bank  of  Hartford  (Ark.)  20S 

302. 
±er  a  sale  of  the  bankrupt's  prop- 
a  the  proceedings,  nor  a  discharge 
I  bankruptcy,  affects  the  lien  of  a 
d  claim,  although  proved  in  the 
idings.  Btewart-Noble  Drug  Co, 
ahop-Babcock-Beeker  Co.  (Colo.) 
.  169. 

?re  liability  ot  contractor  la  a 
r  by  reason  of  his  discharge  In 
uptcy  on  petition  filed  within  four 
a  after  materialman  recovered 
ent  against  him,  materialman's 
annot  be  foreclosed  against  the 
■ty  improved  with  such  material. 

T.  Smith,  93  S.  B.  116,  20  Ga. 
191. 

iscliarge  in  bankruptcy,  tbe  bank- 

tiBving   scheduled   a   debt   secured 

aasignment   of  wages,   does   not 

'  unenforceable  the  assignment  of 

to  be  earned  in  the  future,  the 
rge  being  only  a  personal  release, 
eatroying  a  lien  created  by  the 
meot.  Monarch  Discount  Co.  v. 
oeake  Sc  O.  Ry.  Co.  of  Indiana 
L20  N.  B.  743. 

discharge  in  bankruptcy  of  the 
or  of  an  estate  in  expectancy, 
,aent  to  the  asaignmeut,  wUl  not 


§  9601 

dateat.the  right  ot  the  assignee  to  en- 
force in  equity  tbe  lien  created  by  mch 

aasignment.  Dumont,  Roberta  ft  Oo. 
T.  McDongol,  200  111.  App.  6S3. 

Neither  the  setting  aside  of  a  home- 
stead to  a  bankrupt  nor  his  subsequent 
discharge  relieves  the  property  frcm 
operation  o(  a  vendor's  lien  thereon  ob- 
tained before  bankruptcy.  Pace  t.  Ber- 
ry, 185  S.  W.  131,  176  Ky.  Ul. 

Where  bankrupt  sued  more  than  four 
moDtba  before  petition  deposited  with 
counsel  for  plaiatilT  a  sum  ot  money 
which  was  to  stand  in  lieu  of  an  attach- 
ment, etc..  held,  that  under  Bev.  l«w* 
Mass.  c.  177,  H  1!4,  2D,  and  Bankrupt- 
cy Act,  {  67,  the  discbarge  in  bankrupt- 
cy barred  tbe  creditor's  right  as  to  such 
fond;  there  being  no  lien  perfected  by 
injunction  or  attachment.  Fingold  v. 
Scbacter,  111  N.  E.  903,  223  Mass.  274. 

That  contractor  bad  been  adjudged  a 
hanliriipt  was  no  obstacle  to  suit  by 
materialman  on  contractor's  bond  given 
pnrsuant  to  Pub.  Acta  Mich.  1905,  No. 
187,  there  being  no  question  as  to 
amoonta  due  several  claimants,  end 
credit  being  given  for  dividend  already 
paid  by  trustee.  People  v.  Valley  Man- 
tel ft  Tile  Co.,  166  N.  W.  839,  200 
Mich.  654. 

Where  tenant  assigned  insurance  pol- 
icy to  landlord  only  to  sccnre  advancea 
to  make  the  crops,  in  sSit  to  recover 
proceeds  from  policies,  set-off  of  other 
debts  was  improper ;  unliquidated  debts 
having  been  discharged  in  tenant's 
bankruptcy.  Kellogg  v.  King  (Miss.)  75 
So.  134.  appeal  dismissed  38  S.  Ct  12, 
62  L.  Ed.  618. 

Where  debtor  assigns  future  wages 
and  is  adjudged  bankrupt  before  earn- 
ing wages,  the  debt,  if  listed  in  bank- 
ruptcy, is  extinguished,  and  no  lien 
attaches  under  assignment  to  wages 
earned  thereafter.  Hupp  v.  Union  Poo. 
R.  Co.,  157   N.   W.  343,  09  Neb.  604. 

Congress  by  the  Bankruptcy  Act  can- 
not destroy  the  lien  of  a  judgment 
creditor  against  homestead  ot  the  judg- 
ment debtor,  and  where  a  judgment  cred- 
itor upon  whose  execution  tbe  home- 
stead of  the  judgment  debtor  bad  beea 
allotted  did  not  prove  bis  lieu  In  bank- 
ruptcy, and  the  reversionary  interest 
was  not  sold,  it  remained  uuaffected  b; 
the  bankruptcy  proceeding.  Under  sec- 
tion 70(a),  whereby  Qo  title  to  exempt 
property  passes  to  the  trustee,  a  dis- 
charge of  debt  in  bankruptcy  does  not 
operate  to  cut  off  valid  liens  by  legal 
proceedings  or  prevent  their  enforce- 
meut,  as  discharge  is  purely  personal, 
barring  debts,  but  not  ownership  of 
propertj',  as  by  way  of  lien.  Walters 
V.  Hedgpeth  (N.  C.)  90  S.  E.  314. 

34.  —  Attachment  and  garnish- 
ments—Where  one  claiming  properly 
taken  under  attachment  against  a  third 
person  was  adjudged  a  bankrupt,  such 
adjudication  did  nut  free  the  claimant 
and  bis  sureties  from  liability  on  a  bond 
given  to  obtain  possession  ot  the  prop- 
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erty.  Sanderson  y.  Buckley  (Miss.)  72 
So.  148. 

Garnishee  order  under  Code  Civ, 
Proc.  N.  Y.  §  1391,  against  salary  of 
defendant  teacher  in  employ  of  city 
of  New  York,  after  order  of  bankruptcy 
court  restraining  interference  with  her 
salary  under  garnishee  order,  and  after 
her  discharge  in  bankruptcy,  will  be 
vacated  as  to  salary  withheld  after  ad- 
judication, leaving  remainder  in  hands 
of  city  comptroller,  with  notice  to  sher- 
iff to  protect  his  poimdage  under  sec- 
tion 3307,  subd.  23.  Friedman  y.  Gib- 
bons (Sup.)  167  N.  Y.  S.  685,  101  Misc. 
Rep.  356. 

Plaintiff,  issuing  order  of  garnishment 
unlier  Code  Civ.  Proc.  N.  Y.  §  1391, 
held  not  entitled  to  10  per  cent,  of  dis- 
charged bankrupt*s  salary  to  time  that 
judgment  for  deficiency  on  which  gar- 
nishment order  issued  should  be  can- 
celed by  bankrupt  pursuant  to  Debtor 
and  Creditor  Law  N.  Y.  §  150.    Id. 

36.  —  Mortgage8.^-Where  debt  se- 
cured by  chattel  mortgage  on  crops  to 
be  grown  was  provable  debt  under  this 
section,  bankrupt  was  personally  dis- 
charged therefrom,  and  lien  of  mort- 
gage did  not  continue  to  exist  so  as  to 
attf^ch  to  after-grown  crops  with  right 
of  enforcement  against  them;  but  if 
chattel  mortgagee  had  acquired  lien  on 
after-grown  crops  covered  by  mortgage, 
and  lien  was  in  existence  when  mort- 
gagor was  discharged  a  bankrupt,  it 
was  not  destroyed  or  extinguished, 
though  no  personal  action  could  be 
maintained  for  debt.  Butler  Cotton  Oil 
Co.  v.  ColUns  (Ala.)  75  So.  975. 

A  discharge  in  bankruptcy,  under 
this  section  as  amended,  does  not  affect 
lien  of  a  mortgage  obtained  more  than 
four  months  before  filing  of  petition  as 
to  property  set  apart  under  bankrupt's 
homestead  exemption,  although  lienors 
have  proved  their  claims  in  bankruptcy. 
McBride  v.  Gibbs  (Ga.)  96  S.  E..  1004. 

Regardless  of  whether  interest  of  one 
remainderman  who,  four  months  prior 
to  filing  her  petition  in  bankruptcy,  exe- 
cuted mortgages  purporting  to  convey 
fee,  with  covenants  of  warranty,  was 
contingent  or  vested,  the  bona  fides  of 
transactions  not  being  questioned,-  the 
right  of  the  mortgagees  to  enforce  their 
liens  would  not  be  affected  by  discharge 
in  bankruptcy,  in  view  of  section  67d, 
and  mortgagor  would  be  estopped  to  de- 
ny that  subsequently  acquired  title  in- 
ured to  benefit  of  mortgagees.  Bisby  v. 
Walker  (Iowa)  169  N.  W.  467. 

Where  maker  of  notes  secured  by 
chattel  mortgage  filed  petition  in  bank- 
ruptcy, and  holder  'was  allowed  his 
claim  against  bankrupt  estate,  and 
mortgaged  property  was  sold  by  bank- 
rupt's trustee  under  agreement  with 
holder,  a  discharge,  under  this  section, 
released  unsold  property  from  lien. 
First  Nat.  Bank  v.  Hoffman,  171  P. 
13,  102  Kan.  405. 

In  an  action  of  replevin,  the  record 
of  defendant's  discharge  in  bankruptcy 
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before  the  rendition  of  the  judgment 
below  was  immaterial,  as  it  would  not 
affect  plaintiff's  right  to  recover  if  he 
had  a  mortgage  lien  on  the  property  as 
the  basis  of  the  right  to  recover.  Hoef- 
fler  Mfg.  Co.  v.  Machajewski,  157  N. 
W.  702,  163  Wis.  184. 

37.  Effect  of  discharge  on  rights  as 
to  Judgmont  and  execution^— A  judg- 
ment for  damages  caused  by  n^ligence 
is  dischargeable  in  bankruptcy.  In  re 
Madigan  (D.  C.)  254  F;  221. 

A  discharge  in  bankruptcy,  under  this 
section  as  amended,  does  not  affect  lien 
of  general  judgment  obtained  more  than 
four  months  before  filing  of  petition,  as 
to  property  set  apart  under  bankrupt's 
homestead  exemption,  although  lienors 
have  proved  their  claims  in  bankruptcy. 
McBride  v.  Gibbs  (Ga.)  96  S.  B.  1004. 

Judgment,  in  suit  on  debt  discharge- 
able in  bankruptcy  wherein  debtor's 
plea  set  up  adjudication  as  a  bankrupt 
pending  the  suit,  without  discharge,  and 
that  the  debt  was  scheduled,  rendered 
against  the  debtor  where  pending  the 
plea  court  overruled  debtor's  motion  for 
continuance,  could  not  be  enforced  after 
bankrupt's  discharge  properly  set  up  in 
equitable  action  to  restrain  enforcement 
of  judgment  and  execution.  Morris  v. 
Perkins  (Ga.)  97  S.  E.  526. 

In  suit  on  judgment  silent  as  to  its 
basis,  plaintiff  had  burden  of  showing 
that  it  was  not  affected  by  defendant's 
discharge  in  bankruptcy,  in  that  the  lia- 
bility upoA  which  it  was  bottomed  was 
within  the  exceptions  from  a  discharge 
under  this  section  as  amended.  In  de- 
termining whether  around  of  judgment 
was  within  exception  from  discharge  in 
bankruptcy,  the  construction  most  favor- 
able to  the  bankrupt  is  to  be  indulged: 
and  in  action  on  foreign  judgment,  evi- 
dence held  not  to  show  that  it  was  with- 
in exceptions  of  the  statute.  Halligan 
y.  Dowell  (Iowa)  161  N.  W.  177. 

Judgment  against  bankrupt,  rendered 
during  pendency  of  proceedings,  is  not 
void;  discharge  in  bankruptcy  being 
simply  a  bar  to  enforcement  of  judg- 
ment, if  pleaded.  Alabama  Great 
Southern  Ry.  Co.  v.  Crawley  (Miss.) 
79  So.  94. 

Under  Code  Civ.  Proc.  N.  Y.  §  1391* 
execution  against  wages  held  to  be  valid 
lien  on  wages  subsequently  becoming 
due,  until  modified  by  motion,  even 
though  debtor  is  discharged  in  bankrupt- 
cy. Brenen  y.  DahUtrom  Metallic  Door 
Co.  (Sup.)  167  N.  Y.  S.  860. 

Discharge  in  bankruptcy  held  not  res 
judicata  of  releasability  of  judgment 
against  bankrupt  Taylor  y.  Buser 
(Sup.)  167  N.  Y.  S.  887. 

Under  this  section  as  amended,  held, 
that  a  judgment  for  damages  upon  a  lia- 
bility for  willful  and  malicious  injury 
to  plaintiff's  property  was  not  dis- 
charged by  bankruptcy  proceedings. 
Barbery  y.  Cohen  (Sup.)  170  N.  Y.  S. 
762,  183  App.  Div.  424. 

The  plea  of  discharge  in  bankruptcy 
is  available  in  a  proceeding  to  review  a 
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ent  a^eduled  In  the  bankmptc; 
ding.  Morrow  v.  Pfleiderer,  4 
Ipp.  283. 

eddon  tor  injODctioii  to  reBtraln 
ion  held  Kufflcient  to  admit  proof 
le  debt  OD  which  th$  judgmeot  wbb 
id  was  ooe  provable  in  baokrvpt- 
id  tbat  plaintiff  bad  been  dia- 
d.  BaotiDf  Stone  Hardware  Co. 
lander  (Tex.  Cir.  App.)  190  8. 
52. 

if  that  the  Judgment  the  enforce- 
of  wblch  plaintiff  sought  to  re- 
waa  baaed  on  a  note  ia  auffident 
>w  that  tbe  debt  was  barred  bs 
rge  under  Bnukruptc;  Act,  i  63 
it  one  excepted  from  tbe  diadiaTge 
tion  17.    Id. 

iew  of  se<Ttion  16,  if  judgment  debt 
?hedii]ed,  aa  required  b;  this  eec- 
lankrupt  bimself  was  entitled  to 
rge  from  judgment,  though  noth- 
L  section  6Tf  requires  abrogation 
bility  of  sure  ties  on  bankrupt's 
aming  bond  to  release  levy  of  eie- 
.  Evana  t.  Rea  (Tex.  Civ.  App.) 
W.  707.  conforming  to  answers  to 
!d    gneatioQa    (Sup.)    191    9.    W. 

dgment  for  damagea  in  aatomobil* 
[it  acquired  prior  to  conunence- 
>t  bankruptcy  proceedings,  not  be- 
;:epted  by  this  section  is  discharged 
:!harge  of  the  bankrupt.  Jeffersoa 
fer  Co.  v.  HoU,  166  N.  W.  1,  166 
13a 

re  plaindtF  filed  tort  judgment 
t  state  employs  obtaining  lien  un- 

-  Wis.  1&15.  I  3716a,  in  lieu  of 
hment,  and  debtor  was  adjudged 
ipt,  if  he  should  be  discharged, 
>n  eren  on  amounts  falling  due 
tbe  adjudication  of  bankruptcy 
be  discharged.    Id. 

CanMllatlon  of  Judgment  of 

^-A  bankrupt  discharged  after 
ent  waa  obtained  against  him  in 
court,  in  action  brought  while 
iptcy  proceedings  were  pending, 
itied   to   perpetual   stay   of   eie- 

though  be  did  not,  before  rendi- 
f  judgment,  ask  for  stay  of  pro- 
gs. Strickland  v.  Brown  (Ga. 
»0  S.  B.  1039. 

barged  bankrupt  can  be  relieved 
dgment  against  him,  tendered 
to  bis  discharge,  by  motion,  in 
rendering  Judgment,  tor  perpet- 
ay  of  eiecudon,  or  by  modon  to 
any  process  issued;  heoce  bank- 
after  discharge,  had  right  sea- 
y  to  move  to  quash  writ  of  gar- 
>nt  issued  on  judgment,  but  gar- 
did  Dot.  Alabama  Great  South- 
ty.    Co.   ¥.    Crawley    (Utss.)    79 


Validity  and  Mnaldarailon  of  naw 
la^^reditor  of  discharged  Iwtik- 
nnst  have  accepted  latter's  new 
>a  to  pay  barred. debt  to  maka 


promiae  binding.  Brashear*  t.  Comba, 
192  8.  W.  482,  174  Ky.  344. 

If  a  discharged  bankrupt's  new  prom- 
ises to  pay  barred  debt  to  plaintiff 
were  induced  by  pUintilTs  fraud,  plain- 
tiff could  not  recover  thereon.    Id. 

If  defendant  bankrupt,  in  promiding 
plaintitE  to  pay  tbe  barred  debt,  did 
not  understand  tbat  the  new  promise 
would  be  binding  upon  him.  i.  e.,  waa 
mistaken  as  to  its  legal  Import  and 
effect,  the  mistake  was  not  such  a  mis- 
take of  law  as  warranted  equitable  re- 
lief, either  afBrmadve  or  defensive.    Id. 

Moral  and  legal  obligation  support- 
ing original  indebtednesH  of  bankrupt 
is  sufficient  consideration  for  new 
promise  to  pay  debt  after  he  has  been 
discharged,  and  it  is  entorceoble  upon 
happen  log  of  con  di  don  attached  to 
promise.    Id. 

It  debt  evidenced  by  a  first  note  had 
been  discharged  in  benkroptcy  pro- 
ceedings against  maker,  such  debt  coald 
Dot  furnish  consideration  for  second 
note,  in  absence  of  agreement.  Stokes 
T.  Sanders  (Sup.)  168  N.  T.  S.  409,  181 
App.   Div.  249. 

41.  Tina  af  Maktni  pmailaa^Debt- 
or's  promise  to  pay  existing  debt  after 
hia  adjudication  in  bankruptcy  but  be- 
fore bis  discharge  will  not  be  impaired 
by  his  subsequent  discharge,  which  re- 
latea  back  to  the  adjudication.  Civ. 
Code  Ga.  1910,  I  4384,  relating  to 
promise  made  after  discharge  to  pay 
debt  provable  in  bankruptcy,  includes 
such  a  promise  to  renew  made  subse- 
quent to  adjudication  but  before  dis- 
charfie.  aa  diacbarge  relates  back  to 
adjudication.  Bank  of  Elberton  T. 
Vickery  (Ga.  App.)  92  8.  E.  547. 

42.  SuDlclenoy  of  new  promises- 
While  discharge  in  bankruptcy  releas- 
es agent  from  obligation  under  execu- 
tory contract  of  employment  to  make 
payment  on  pre-existing  debt  due  prin- 
cipal, held,  tbat  parties,  having  by  sub- 
sequent acqniesccnce  elected  to  treat 
contract  as  sub»istiag,  are  bound  by  its 
provisions.  Fairmont  Creamery  Co.  v. 
Collier  (Ga.  App.)  94  S.  E.  56, 

A  discbarge  in  bankruptcy  releases 
a  debt  of  the  bankrupt  arising  o 


I   the    I 


s  the 


of  the  debtor  to  pay  the 
must  be  clear,  distinct,  aod  unequivocal, 
and  without  such  clear  and  express 
promiae  neither  payment  of  interest, 
part  pa.rmciit  of  princiijal,  nor  declara- 
don  of  intention  to  pay,  will  suffice  to 
revive  the  same.  Dressier  v.  Van 
VlisBirgen,  185  HI.  App.  63. 

44.  — -  Written  or  oral  promlia^^ 
letter  promising  to  pay  a  note  dis- 
charged in  bankruptcy  held  sufficient  M 
a  new  promise.  Eerrington  v.  Davitt, 
115  N.  E.  478,  220  N.  T.  162,  afflrm- 
ing  judgment  (Sup.)  149  N.  Y.  S.  1(^7, 
165  App.  Div.  942. 

Where  maker  and  payee  ot  note  oral- 
ly  agreed  to  revive  debt  of  maker,  dis- 
charged In  bankniptcy,  and   he   gavo 
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note  pursuant  to  agreement,  Personal 
Property  Law,  §  31,  subd.  5,  requiring 
new  promise  to  pay  debt  discharged 
in  bankruptcy  to  be  in  writing,  was 
satisfied.  Stokes  y.  Sanders  (Sup.)  168 
N.  Y.  S.  409,  181  App.  Div.  249. 

45.  Conditional  promiseH— Promises 
by  bankrupt  to  make  payments  on  bar- 
red indebtedness  out  of  particular 
funds,  if  they  proved  sufficient  for  pur- 
pose after  payment  of  other  obliga- 
tions, did  not  give  rise  to  general  lia- 
bility on  bankrupt's  part.  Brashears 
V.  Combs,  192  S.  W.  482,  174  Ky.  344. 

To  revive  a  debt  discharged  in  bank- 
ruptcy, a  promise  to  pay  it  must  be 
clear,  distinct,  and  unequivocal.  Cale- 
donia Coal  Co.  V.  Young,  167  P.  274, 
•22  N.  M.  675. 

That  a  debt  barred  by  discharge  in 
bankruptcy  may  be  revived  by  a  new 
promise,  such  promise  must  be  by 
words  which  in  their  natural  import 
express  a  present  intention  to  under- 
take to  pay,  although  such  payment 
may  depend  upon  a  contingency  or  con- 
dition. Herrington  v.  Davltt,  115  N.  B. 
476,  220  N.  Y.  162,  affirming  judgment 
(Sup.)  149  N.  Y.  S.  1087,  165  App. 
Div.  942. 

46.  Promise    to    pay    when    able./— 

Where  a  bankrupt,  after  his  discharge, 
promised  his  creditor  that  he  would 
pay  the  barred  debt  as  soon  as  he 
was  able,  such  bankrupt  was  liable  to 
plaintiff  for  the  debt,  provided  he  was 
able  to  pay  it.  Brushears  v.  Combs, 
192  S.  W.  482,  174  Ky.  344. 

Statement  of  discharged  bankrupt  to 
a  creditor  that  he  would  pay  his  ac- 
count and  all  his  other  creditors,  if 
able,  did  not  amount  to  a  promise,  con- 
ditional or  otherwise,  and  did  not  re- 
vive the  debt.  Caledonia  Coal  Co.  v. 
Young,  167  P.  274,  22  N.  M.  675. 

47.  Remediee     of     oredltorn— Where 

plaintiff's  amended  petition  against  a 
discharged  bankrupt  alleged  that  de- 
fendant **promised  and  agreed  to  and 
with  the  plaintiff,"  to  pay  the  barred 
debt  as  soon  as  he  was  able,  it  suf- 
ficiently alleged  that  plaintiff  accepted 
defendant's  promise.  Brashears  t. 
Combs,  192  S.  W.  482.  174  Ky.  344. 
Where  a  new  promise  is  made  to 
pay  a  debt  barred  by  bankruptcy  pro- 
ceedings, suit  may  be  brought  upon  the 
original  demand  although  the  new 
promise  may  be  alleged.  Herrington  v. 
Davitt,  115  N.  E.  476,  220  N.  Y.  162^ 
affirming  judgment  (Sup.)  149  N.  Y.  S. 
1087,   165  App.   Div.   942. 

48.  Burden  of  proof  and  evidence.^— 

Where  a  plea  of  discharge  in  bank- 
ruptcy is  traversed,  the  burden  is  on 
defendant  to  prove  his  discharge  by  a 
certified  copy  of  order  granting  it,  as 
provided  by  section  21(f).  Williams  v. 
First  Nat.  Bank  (6a.  App.)  94  S. 
B.  73. 

Bvidence  held  not  to  show  a  dear 
and  unequivocal  promise  to  pay  A  note 
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discharged  in  bankruptcy.  .Dressier  ▼.    • 
Van  Vlissingen,  195  IIL  App.  63. 

In  an  action  for  balance  due  on  an 
account,  where  it  appeared  that  defend- 
ant had  been  discharged  in  bankruptcy 
since  the  cause  of  action  accrued,  bat 
had  since  the  discharge  made  a  pay- 
ment on  account  of  the  debt,  a  finding 
and  judgment  for  plaintiff  must  be  tak- 
en as  a  finding  that  defendant  made  an 
unconditional  promise  to  pay  the  debt 
at  the  time  of  the  payment  in  question. 
Warder  ▼.  Lake,  198  111.  App-  514. 

In  an  action  for  balance  due  on  an 
account,  where  it  appeared  that  since 
the  cause  of  action  accrued  defendant 
had  been  discharged  in  bankruptcyi  ^Q^ 
had  since  the  discharge  made  a  paJ' 
ment  on  account  of  the  debt  a  finding 
for  plaintiff  held  not  clearly  and  man- 
ifestly against  the  weight  of  tie  evi- 
dence.   Id. 

In  action  against  discharged  b*^" 
rupt  on  promises  to  pay  barred  indebt- 
edness when  able,  case  held  for  }ury 
under  evidence  as  to  making  of  P'^^" 
ise.  Brashears  v.  Combs,  192  S*  ^' 
482,  174  Ky.  344. 

Bvidence  of  continued  effort  *y  ^J* 
creditor  of  a  bankrupt  to  enfor*^^  the 
latter's  promise  to  pay  the  barr^  debt 
and  to  get  the  bankrupt  to  k:«<P  »^ 
promise  sufilciently  showed  an  .»cwpt* 
ance  of  the  promise  by  the  cjr editor. 
Id. 

The  burden  was  on  the  landlord  al- 
leging assignment  of  tenant's  inasi^rance 
policy  as  collateral  to  show  what  debts 
the  assignment  covered,  where  t^^"^°*J 
unliquidated  debts  had  been  disort^ajK^ 
in  bankruptcy.  Kellogg  v.  King  C^2fi*J-' 
75  So.  134,  appeal  dismissed  3S  S-  Ct- 
12,  62  L.  Ed.  518. 

The  burden  of  proof  rested  UK»  ^'^  "*' 
fcndants  to  show  that  judgmeaa^tj^*' 
discharged  in  bankruptcy.  Hyd^  **^" 
Flint  Bottle  Co.  v.  Miller  (SuF>.> 
N.  Y.  S.  110,  179  App.  Div.  73. 

Whether  promise  was  made  affc^' 
charge  to  pay  prior  debt,  and  ^li  ether 
it  was  clear  and  unequivocal,  ^^Vf^' 
ing  on  oral  testimony,  was  for  tti^  J"'^' 
Tioga  County  Savings  &  Trust  Co-  ^• 
Gates,  98  A.  968,  254  Pa.  29a 

In  an  action  on  a  note  for  o.moant 
paid  by  plaintiff  as  premiums  ora  ae- 
fendant*s  policy  and  to  enforeo  col- 
lateral security,  testimony  as  to  "*" 
fendant's  promise  to  pay  in  any  ^^y 
held  admissible  on  the  issue  p*  ^^ 
promise  to  pay  made  after  ^®^  y 
charge  in  /  bankruptcy.  TJnderW'ocjfl^  • 
First  Nat.  Bank  of  Galvestot*  ^^^  * 
Civ.  App.)  185  S.  W.  395. 


CITED    WITHOUT    DEFINI 
PLICATION 


e  AP. 


Chi- 


Central  Trust  Co.  of  Illinois  ^^  412. 
cago  Auditorium  Ass'n,  36  S.     fSr*  59O; 
60  li.  Bd.  811,  L.  R.  A.  191 '^'^^^^bet 
Jackson  v.  Wauchula  Mfg.  &  -^il*  ^ 
Co.,  230  F.  409,  144  C.  C.  A.  JSV-  Pe^ 
re  Jacobs  (C.  C.  A.)  241  F.  ^^*'* 
T.  McCabe  (D.  C.)  254  F.  35(^- 
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lAPTER    FOUR— COURTS    AND    PROCEDURE 
THEREIN 


!.  ProMM,  pleading!,  and  sdjndica- 

t.  Jur7  trials. 

•.  Evidence. 

1^  BeterenM  of  etaea  after  adjudica- 


9608.  Juriidlcttoii  of  appellate  courta. 

9609.  AppealB  and  wriU  of  error. 

9610.  ArbitraUoD. 

9611.  CompconuBe*. 

9613.  OffsDMB. 

9614.  Rules,  forms,  and  oiden. 
9616.  ComputatiOD  of  tiine. 
9616.  Transfer  of  caw*. 


>02.  (Act  July  I,  1898,  c.  541,  §  IS,  as  amended,  Act  Feb.  5,  1903, 
c.  4S7,  §  6.)  Process,  pleadings,  and  adjudications. 
Fornal  rcqulsltaa  of  patltlon  Ir  leged  that  petitiooer  rendered  aerricea 
irHploy.--Proce«diog  In  bankruptcy  to  bankrupt,  the  fact  that  accounts  at- 
t>e  brought  againgt  unincoFporat-  tached  to  the  petition  as  exhibits  ahow- 
'  >.  though  ed  that  the  services  were  rendered  to 
the  bankrupt  aud  others  furnished  no 
ground  for  motion  to  strike  such  claims. 
Doty  V.  Mason  (D.  C.)  244  F.  587. 

Where  one  of  the  petitioDiog  credi- 
tors received  his  claim  by  assignment 
after  commission  of  the  act  of  bank- 
ruptcy, it  is  unnecessary  that  a  copy 
of  the  assignment  be  annexed  to  the 
petition.  In  re  H.  E.  Page  Motor  Car 
Co.  (U.  C.)  251  F.  318. 

6.  —  Acts  ot  bankruptcy.— A  peti- 
tion for  involuntary  bankruptcy,  which 
alleged  that  defendant  was  insolvent, 
and  that  within  tour  months  preceding 
the  filing  of  the  petition  the  defendant, 
while  insolvent,  committed  an  act  of 
bankruptcy  in  that  being  iuBoIvent,  it 
applied  for  a  receiver  for  its  property, 
is  sufficient  to  give  the  court  jurisdic- 
tion, though  it  does  not  set  forth  the 
evidence  upon  which  it  relics  to  estab- 
lish those  facts.  Graham  Mfg.  Co.  v. 
Davy.Pocahontas  Coal  Co.  (C.  C.  A.) 
238  F.  488. 

Under  section  3a(4),  as  amended  by 
Act  Feb.  5,  1903,  c.  487,  f  2,  petition 
for  adjudication  of  one  a9  bankrupt  on 
ground  of  general  BBsignment  for  cred- 
itors need  not  allege  assignor's  inaol- 
Tency.  Moody-Hormann-Boelbarfwe  v. 
Clinton  Wire  Cloth  Co.,  246  F.  653, 
158  C.  O.  A.  609. 

Petition  in  bankruptcy  held  inaafli- 
cient,  not  showing  any  acts  of  bank- 
ruptcy and  being  particularly  open  to 
attack,  in  view  of  fact  that  receiver 
liad  been  appointed  to  conduct  bank- 
rupt's business.  In  re  MaBon-Seaman 
Transp.  Co.  (D.  C.)  235  F.  874. 

Jurisdiction  of  bankruptcy  court  In 
involuntary  bankruptijy  proceedings  ia 
not  general,  but  is  limited  to  certain 
specified  classes  of  casea.  and  record 
must  Ehow  that  one  or  more  of  specified 
acta  of  bankruptcy  was  committed,  aud, 
if  petition  does  not  allege  act  of  bank- 
ruptcy, court  bas  no  jurisdiction.  In 
re   D.  P.  Herlehy  Co.   (D.   C.)  247   F. 


nmpany  in 

not  a  legal  entity,  nor  auaiiJe  as  a 
pany.  In  re  Order  of  Sparta,  242 
35,  155  C.  C.  A.  75,  affirming  or- 
(D.  C.)  238  F.  437. 

involuntary  proceedings,  general 
ments  ia  the  petition  of  legal  con- 
ons  are  not  sufficient.  In  re  Mc- 
IV   (D.  C.)  2fi4  F.  442. 

involuntary  procecdiDga,  the  pe- 
n  must  affirmatively  and  distinctly 
r   the   essential  facts   necessary   to 

the  bankruptcy  court  jurisdiction. 

In  partnsrahip  obsm.!— An  in- 

ntary  petition  in  bankruptcy 
nst  a  partnership  held  sufficient, 
:e  it  was  answered  without  objec- 
tbereto,  alttough  it  did  not  dis- 
ly  allege  that  the  partners  indi- 
11U7  were  Insolvent.  Houghton 
1   Co.   V.  Morris,   249  F.   434,  161 


AllagatloBs  of  patltlai  as  ta 

tionlng  eradltora  and  their  claims, 
legation  in  petition  for  voluntary 
iruptcy  that  bankrupt  owes  debts 
blishes  prima  facie  existence  ot 
able  debts  against  bankrupt.  In  r« 
(adine-McKittrick   Bry    Goods   Co. 

C.)  239  F.  156.  decree  reversed 
nger       v.       Hargadine-McKittrick 

Goods  Co.  (C.  C.  A.)  244  F.  719. 
fficiency  of  petition  in  involuntary 
:rnptCT  in  respect  to  tiescriptiou 
le  petitioner's  claim  must  he  tested 
ules,  which  would  govern  a  decla- 
>n  or  a  bill  in  equity,  in  an  action 
lit  to  enforce  such  claims,  and  ex- 
ce  of  debts  or  claims  to  requisite 
jnt  being  jurisdictional,  existence 
uch  debt!  or  claims  should  be  al- 
I  with  sufficient  definite ness  for 
t  to  find  from  the  petition  in  bank- 
ay    jarisdictional   fact,     and    notea 

accounts,  merely  attached  to  the 
ioD,  cannot  l>e  considered.  Such 
ants  cannot  be  reached  by  a  motion 
smisB  in  nature  of  demurrer,  unlesR 

were  made  part  of  the  petition  by 
er    reference.       Where   petition   al- 


ivolunlary  proceedings,  t 
B  of  bankruptcy  In  the  language 
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of  the  statute,  unaccompanied  by  a 
statement  of  facts  affirmatively  show- 
ing them  to  exist,  is  insufficient.  The 
allegation  must  be  based  on  something 
more  than  hearsay,  rumors,  or  sus- 
picion, and  the  petition  should  allege 
the  specific  facts  relied  on,  with  time, 
place,  and  circumstances,  so  that  the 
alleged  bankrupt  may  be  distinctly  ap- 
prised of  what  he  is  required  to  an- 
swer ;  and  in  this  case  the  petition  held 
insufficient  in  its  allegation  of  acts  of 
bankruptG[r.  In  re  McGraw  (D.  G.) 
254  F.  442. 

7.  —  Giving  a  preferonoe^— A  peti- 
tion averring  confession  of  judgment 
with  intent  to  effect  a  preference  held 
sufficient  to  show  an  act  of  bankruptcy, 
within  Bankruptcy  Act,  (  3a(2).  In 
re  Musgrove  Mining  Co.  (D.  C.)  234  F. 
99. 

Allegations  in  a  petition  in  involun- 
tary proceedings  that  the  alleged  bank- 
rupt paid  depositors  in  a  bank,  etc., 
held  insufficient  to  show  an  act  of 
bankruptcy.  In  re  McGraw  (D.  G.)  254 
F.  442. 

8.  —  Fraudulent  transfer  or  con- 
ceaiment  of  property.<*In  view  of  the 
petition  in  bankruptcy  claiming  insol- 
vency, held  that  petitioning  creditors 
cannot  contend  that  an  instrument 
whereby  a  corporation  appointed  trus- 
tees was  a  conveyance  to  hinder,  delay, 
or  defraud  creditors,  constituting  an 
act  of  bankruptcy.  In  re  Ambrose 
Matthews  &  Co.,  236  F.  539,  149  C.  G. 
A.  591,  affirming  decree  (D.  G.)  229 
F.  309. 

A  petition  in  involuntary  proceed- 
ings, which  set  up  as  an  act  of  bank- 
ruptcy the  debtor's  transfer  to  his 
sister  of  part  of  the  royalty  derived 
from  a  lease  of  coal  lands,  and  debtor's 
removal  of  certain  property,  is  insuffi- 
cient, without  allegations  that  the  acts 
complained  of  occurred  within  four 
months  of  institution  of  the  proceed- 
ings. In  re  McGraw  (D.  G.)  254  F. 
442. 

9.  —  Suffering  a  proferenoe  through 
legal  proceedings^— Under  section  3a, 
subd.  3,  petition  alleging  that  bank- 
rupt permitted  creditors  to  obtain  pref- 
erences through  judgments,  on  which 
executions  were  issued,  which  were 
levied  upon  property  of  alleged  bank- 
rupt, who  had  not  discharged  such 
preferences,  although  more  than  five 
days  had  elapsed  since  same  were  ob- 
tained, held  to  allege  no  act  of  bank- 
ruptcy. 'In  re  D.  F.  Herlehy  Go.  (D. 
C.)  247  F.  369. 

An  amended  petition  in  involuntary 
proceedings,  averring  the  alleged  bank- 
rupt suffered  creditors  to  obtain  pref- 
erences by  legal  proceedings,  and  suf- 
fered and  permitted  the  circuit  court 
in  chancery  causes  to  render  a  decree 
of  sale  of  his  real  estate  for  liens,  etc., 
held  not  to  show  an  act  of  bankrupt- 
cy,  and   not   to   show   that   the   judg- 
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ments  were  recovered  in  the  four-month 
period.  In  re  McGraw  (D.  G.)  254  F. 
442. 

12.  Signature  and  verffloation  of  pe- 

tition.^-Specifications  of  objection  to  a 
bankrupt's  discharge  are  pleadings, 
within  section  18c,  and  must  be  ver- 
ified by  positive  oath  to  the  facts  al- 
leged. In  re  Abramovita  (D.  C.)  253 
F.  299. 

14.  —  By  officers  or  anents  of  cor- 
poration.—Voluntary  petition  in  bank- 
ruptcy on  behalf  of  lodge  of  fraternal 
order  held  sufficient,  though  signed  in 
the  name  of  its  trustees,  instead  of  in 
the  name  of  the  lodge.  In  re  Garthage 
Lodge.  No.  365, 1.  O.  O.  F.  (D.  0.)  230 
F.  694. 

15.  Amendment  of  petition^^The  re- 
fusal to  permit  an  involuntary  petition 
in  bankruptcy  to  be  verified  at  the 
hearing  because  the  testimony  of  pe- 
tjlt^oners  showed  that  they  had  no 
knowledge  of  the  facts  therein  stated 
was  not  an  abuse  of  discretion.  In  re 
Frank,  239  F.  709, 152  G.  G.  A.  543,  af- 
firming order  (D.  G.)  234  F.  665. 

In  view  of  sections  59f ,  59g,  allowing 
creditors  other  than  original  petition- 
ers to  join  in  involuntary  petition  in 
bankruptcy,  and  rule  86,  making  pro- 
vision for  amendments,  petitioning 
creditor,  who  was  secured,  may  there- 
after waive  his  security  and  amend  his 
petition.  Morrison  v.  Rieman,  249  F. 
97,  161  G.  G.  A.  149. 

General  power  to  permit  amendments, 
within  sound  discretion,  inheres  in 
bankruptcy  as  well  &^  in  other  courts. 
Id. 

A  petition  in  involuntary  proceed- 
ings may  be  amended.  Order  11  (Comp. 
St.  1916,  p.  11385)  providing  for  ap- 
plication for  leave  to  amend;  but  the 
conditions  under  which  amendments 
may  be  made,  and  the  extent  thereof, 
rest  in  the  sound  discretion  of  the 
court.  In  re  McGraw  (D.  G.)  254  F. 
442. 

16.  — —  Defects  and  omissions 
amendable^— Where  petitioning  credi- 
tors knew  nothing  of  facts  averred  and 
did  not  take  oath  before  a  notary  pub- 
lic, though  involuntary  petition  bore 
his  certificate,  it  cannot,  under  section 
18c,  be  amended  by  subsequently  al- 
lowing petitioners  to  verify  such  peti- 
tion. In  re  .Frank  (D.  O.)  234  F. 
665,  order  affirmed  (O.  G.  A.)  239  F. 
709. 

Petition  in  bankruptcy,  to  which  were 
attached  exhibits  which  might  .readily 
have  been  made  a  part  of  the  petition, 
defective  because  of  such  failure,  will 
not  be  dismissed  without  opportunity 
to  amend.  Doty  v.  Mason  (D.  G.)'244 
F.  587. 

A  petition  in  involuntary  bankruptcy 
may  be  amended  although  the  alleged 
act  of  bankruptcy  has  occurred  more 
than  four  months  prior  to  the  amend- 
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In  r«  C.  W.  Bartleaon  Co,  <IX 
S3  F.  296. 

ere  a  petition  for  lea7«  to  smuid 
iToloDtarj  petition  in  bankmptcy 
iled,  uid  •  coDsent  order  was  en- 

Uiat   tbe  petiUou  "be   and  the 

is  hereby  amended  as  prayed," 
be  petition  for  and  contaiiiinK  the 
jmenta  waa  properly  aigned  and 
1  to  by  the  petitioning  creditors, 
mendmeDts  were  sufficiently  aign- 
d  sworn  to.    Id. 

^^  Sattlag  uf  nvn  art  of  baik- 
y.^After  adjudication  in  bank- 
y  on  a  voluntary  petition  and 
EC  of  more  (ban  four  months 
a  preferential  transfer,  held,  that 
*uptcy    court    has    jurisdiction    to 

atnecdment  to  prior  involimtaF; 
on  alleging  auch  transfer.  Inter- 
nal Silver  Co.  v.  New  York  Jewel- 
>.,  233  F.  94&,  147  G.  C.  A.  619. 
eodmeut  of  an  involuntary  ped- 
aUeging  new  acta  of  bankruptcy, 
d  not  be  allowed,  unless  on  a 
Ing  that  the  intereata  of  justice 
re  it.  In  re  Forbes  (D.  C.)  235 
L6. 

itioD  in  involuntary  bankruptcy 
not  amendable  after  many  years 
Iding  a  general  and  indefinite  al- 
ion  of  a  preferential  transfer  of 
^^tJ,  In  re  Lewis  3ho«  Co.  (D. 
35  F,  1017. 

petition  in  involuntary  bsnkrupt- 
innot  be  amended  by  alleginB  a 
rential  traosfer  of  property  more 
four  months  before  tbe  application 
lend  was  made  although  teas  than 
months  before  the  filing  of  tho 
on.    Id. 

)ugb  iQvolLJitarT  petition  in  bonk- 
y  agolnat  corporation  did  not  al- 
act  of  bankruptcy,  yet,  where  it 
in  fact  insolvent,  it  may  by  leBO- 
1  confess  its  Insolvency  and  in- 
7  to  pay  its  debts,  and  declare  its 
:gness  to  be  adjudicated  bankrupt 
lat  ground,  and,  if  that  be  done, 
petition  can  be  Sled.  Id  re  D.  W. 
■by  Co.  (D.  C.)  247  F.  369. 
ilc  the  power  of  amendment  Is 
antial,  etc.,  held  that,  in  view  of 
■  11  (Comp.  St.  1916.  p,  1138S), 
nendment  to  an  involnntary  peti- 
relating  solely  to  the  material 
respecting  the  acta  of  bankrupt- 
nd  Including  charges  of  happen- 
Eince  the  filing  of  the  original 
on,  should  not  be  allowed.  In  re 
■aw  (D.  C.)  254  F.  442. 

Filing  aad  pnaontlng  patltloa^— 
art  of  bankruptcy  will  take  Judi- 
lotice  of  da;  on  which  petition  in 
■uptcy  was  filed.  Hall  v.  Glenn 
■.)  247  F.  997. 

I.  Paadiroy  of  prior  potitloa^— 
mere  pendency  of  an  involuntarj' 
on  in  bankruptcy  does  not  de- 
the  court  of  jurisdiction  to  eater- 
I  volontary  petition  and  adjudicate 
under.  Internstional  Silver  Co.  v. 
York  Jewelry  Co.,  233  F.  945, 
i  C.  A.  619. 


IS.  Sarvio*  of  pmeaaa,— Service  of 
subpoena  and  copy  of  petition  may  be 
made  on  Sunday,  Id  involuntary  bank- 
ruptcy proceeding.  I^mar-Wella  Co.  v. 
Hamilton  Co.,  237  F.  54,  150  0.  C. 
A.  256. 

la  involuntar;  bankruptcy,  service  of 
■ubpuna  and  copy  of  petition  on  di- 
rector Lad  stockholder  of  corporation, 
under  belief  that  he  was  president 
thereof,  beld,  where  he  delivered  tbe 
papers  to  tbe  president,  to  warrant 
court  in  assuming. jurisdiction,  sdjudi- 
cadQB  the  corporation  a  bankrupt,  and 
appointing 


20.  NotiM    to    oradltors.— Where    a 

voluntary  petition  is  filed  in  court  of 
another  district  after  filing  of  invol- 
untary petition,  petitioning  creditors 
are  entitled  to  notice.  In  re  Continen- 
tal Coal  Corp.,  238  F.  113,  151  C.  O. 
A.  189,  denying  petition  to  revise  Ros- 
aell  Bros.  v.  Continental  Coal  Corpo- 
ration (D.  0.)  23S  F.  343. 

Intervening  creditors  are  not  entitied 
to  notice  of  a  continued  bearing  be- 
fore tbe  master  on  the  question  wheth- 
er the  claims  of  the  original  petition- 
ers were  sufficient  In  amount.  In  re 
SmUh  <D.  C.)  232  F.  284. 

Tbe  filing  of  a  petition  in  involun- 
tary bankruptcy  by  proper  partiea, 
making  the  jurisdietional  allegations, 
operates  as  Us  pendens,  and  is  notice 
to  all  creditors.  Coppard  v.  Gardner 
(Tei.  Civ.  App.)  199  S.  W.  650. 

22.  Partlas— iBtarvantlon  and  substl- 
talfoH  of  parties^— A  court  of  bankrupt- 
cy held  to  have  power  to  permit  tbe 
intervention  of  stockholders  to  contPst 
a  voluntary  petition  filed  by  the  offi- 
cers and  directors,  where  its  purpose 
was  shovm  to  have  been  fraudulent. 
Zeitinger  v.  Ha rgadine-McKit trick  Dry 
Goods  Co.,  244  F.  719,  157  C.  C.  A. 
167,  reversing  decree  In  re  Eargadine- 
McKittrick  Dry  Gooda  Co,  (D.  C.)  239 
F.  155.  Certiorari  denied  Hargadine- 
McKittrick  J>ry  Goods  Co.  v.  Zeit- 
inger, 88  8.  Ct  64,  245  U.  S.  667,  62 
L.  Ed.  538. 

23.  ^—  Person  enlltlwl  to  oppoaa 
adjudlcati  OH  .—Under  sections  17,  18b, 
cotirt  held  to  have  power  to  permit 
party  recovering  Judgment  after  filing 
of  petition  to  appear  and  resist  ad- 
judication, even  tboogb  not  a  creditor. 
Jackson  v.  Wauchula  Ufg.  &  Timber 
Co.,  230  F.  409,  144  C.  C.  A.  551. 

Stockholdera  of  corporation,  peti- 
tioning for  voluntary  bapkruptcy,  can- 
not Intervene  to  object  to  adjudication. 
In  re  Hargadine-McKittrick  Dry  Goods 
Co.  (D.  C.)  239  F.  155,  decree  revers- 
ed Zeitinger  v.  Hargndine-McKittrick 
Dry  Goods  Co.  (C.  C.  A.)  244  F.  710. 

27.  Antwar  and  othar  plaadlags— 
Time  for  plMdlag.— Ei  parte  order,  al- 
lowing creditor  of  alleged  bankrupt  to 
intervene  and  file  anawer  to  involnn- 
tary  petition  filed  b;  others,  after  the 
time  to  file  answer  has  expired,  should 
not  be   granted,   but  notice   should   be 
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required  to  be  giyen  to  creditor,  who 
had  come  into  proceeding  and  become 
actual  party,  but  who  filed  no  answer 
and  did  not  object  to  sufficiency  of  pe- 
tition. In  re  D.  F.  Herlehy  Co.  (D. 
O.)  247  F.  369. 

Under  section  18b,  as  amended,  and 
despite  section  59f,  held,  that  creditor, 
who  did  not  answer  petition  of  invol- 
untary bankruptcy  for  nearly  three 
months,  should  not  then  be  allowed  to 
intervene  and  file  answer.    Id. 

28.  Defenses  and  grounds  of  opposi- 
tion.—There  is  no  way  open  to  credi- 
tors to  contest  an  adjudication  in  vol- 
untary bankruptcy,  except  as  the  Bank- 
ruptcy Act  gives  it.  In  re  Greer  (D. 
C.)  248  F.  131. 

30.  Burden  of  proof  and  evidenoe.— 

Creditors,  contending  that  a  debtor's 
execution  of  a  chattel  mortgage  was 
an  act  of  bankruptcy,  being  a  convey- 
ance to  hinder,  delay,  or  defraud  cred- 
itors, have  the  burden  of  proof.  John- 
son-Baillie  Shoe  Co.  v.  Bardsley,  El- 
mer &  Nichols,  237  F.  763,  150  C.  C. 
A.  517. 

Where  the  record  of  a  state  court 
showed  that  appointment  of  receiver 
for  corporation  was  made  because  cor- 
poration was  insolvent,  petitioners  for 
involuntary  bankruptcy  against  cor- 
poration need  not  prove  its  insolven- 
cy and  appointment  of  receiver  for 
that  reason,  except  by  record  of  pro- 
ceedings in  state  court.  Greenwood 
Gum  Co.  V.  Zimmerman,  240  F.  637, 
153  C.  C.  A.  635. 

Creditors,  alleging  that  debtor  has 
admitted  in  writing  his  inability  to  pay 
his  debts  and  willingness  to  be  adjudg- 
ed a  bankrupt,  have  the  burden  of 
proving  such  allegation.  Albers  Com- 
mission Co.  Y.  Richter  (C.  C.  A.)  251 
F.  869. 

Notwithstanding  section  18d,  refer- 
ences to  masters  to  take  and  report 
testimony,  with  findings,  isecognized  by 
equity  rule  59  (Comp.  St.  1916,  p. 
2521),  are  permissible.  In  fe  C.  W. 
Bartieson  Co.  (D.  C.)  243  F.  1001. 

In  action  to  recover  debt  claimed 
to  be  barred  by  bankruptcy  proceedings, 
evidence  held  insufficient  to  show  lack 
of  notice  of  proceedings  to  plaintiff. 
Merchants*  Bank  of  Brooklyn  v.  Miller 
(Sup.)  162  N.  Y.  S.  999,  176  App.  Div. 
412. 

The  burden  of  proving  failure  to  re- 
ceive notice  of  bankruptcy  proceed- 
ings, of  debtor  being  upon  creditor  in 
action  to  recover  amount  of  debt,  evi- 
dence held  insufficient  to  prove  such 
failure.     Id. 

31.  Discontinoance  and  dismissal  of 
proceedlngsy— See,  also,  notes  under  § 
9643. 

Under  section  18g,  second  voluntary 
petition  in  bankruptcy,  by  one  who  had 
within  six  years  received  a  discharge 
on  his  first  petition,  should  be  dismiss- 
ed,   where  the   petitioner   had   no   as- 
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sets,  and  the  only  effect  of  the  pro- 
ceeding would  be  to  hinder,  delay,  or 
defraud  his  creditors;  and  an  adjo- 
dication  already  entered  should,  on 
|3uch  facts  appearing,  be  set  aside.  In 
re  Nash   (D.  C.)   249  F.  375. 

35.  Trial     or     hearing^— Where    the 

petitioning  creditors  alleged  eleven 
acts  of  bankruptcy,  among  which  was 
that  the  debtor  admitted  in  writing  his 
inability  to  pay,  and  one  creditor  de- 
nied such  acts,  demanding  trial,  and 
bankrupt  later  withdrew  his  denial 
of  such  acts,  and  his  admission  of  in- 
ability to  pay  his  debts  was  filed,  the 
answering  creditor  had  the  right  to  a 
full  and  fair  trial  of  every  issue  ma- 
terial to  the  adjudication  of  bankrupt- 
cy. Albers  Commission  Co.  t.  Bichter 
<C.  C.  A.)  251  F.  869. 

The  issue  whether,  as  alleged,  bank- 
rupt had  made  admission  in  w^riting  of 
his  inability  to  pay  his  debts  and  his 
willingness  to  be  adjudged  a  bankrupt, 
was  a  material  one,  as  to  which  a 
contesting  creditor  had  right  to  trial. 
Id. 

Rule  that,  where  alleged  bankrupt  ad- 
mits in  writing  his  inability  to  pay  his 
debts  and  his  willingness  to  be  ad- 
judged bankrupt,  mere  nonexistence  of 
insolvency  on  filing  petition  is  not  a  de- 
fense to  claim  for  adjudication,  under 
section  3a,  d.  5,  does  not  prevent 
contesting  creditor  from  raising  issue 
whether  bankrupt  ever  made  such  an 
admission.     Id. 

Where  the  manager,  who  was  mem- 
ber of  a  firm,  filed  a  petition  seeking 
adjudication  of  the  firm  and  himself  as 
bankrupts,  held,  that  persons  Tirho  de- 
nied their  membership  in  the  firm  could 
not  complain  that  their  separate  mo- 
tions to  dismiss  and  for  jury  trial  on 
the  issue  of  membership  were  denied. 
In  re  Fook  Woh  &  Co.  (D.  C.)  232 
F.  483. 

Where  a  bankrupt's  last  assignment 
of  accounts  was  preferential,  and  the 
transaction  was  very  complicated,  the 
account  should  be  submitted  to  a  spe- 
cial master,  to  determine  disposition 
and  state  same.  Chapman  y.  Hunt  (D. 
C.)  248  F.  160. 

36.  Adjudioation.— Under  section  59a, 
declaring  that  any  qualified  person  may 
file  a  petition  to  be  adjudged  a  volun- 
tary bankrupt,  the  court  may,  imme- 
diately upon  the  filing  of  a  voluntary 
petition,  adjudicate  the  petitioner  a 
bankrupt.  In  re  Southern  Arizona 
Smelting  Co.,  231  F.  87,  145  C.  C.  A. 
275. 

Where  petition  for  voluntary  bank- 
ruptcy is  in  due  form,  properly  verified, 
and  avers  all  the  jurisdictional  and  oth- 
er essential  facts,  adjudication  must  be 
made,  and  thereafter  any  party  in  in- 
terest can  move  to  vacate  it  upon  ju- 
risdictional grounds.  In  re  Harga- 
dine-McKittrick  Dry  Goods  Co.  (D.  C.) 
239  F.  155,  decree  reversed  Zeitinger 
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CoaolNtlvMSM  aid  sflaot— 

LdjuiiicatiQD   of   bankruptcy  Is  not 

to  collateral  attack,  t^tirbanka 
n  Shovel  Co.  v.  Willa,  36  S.  Ot. 
i40  U.  S.  642,  60  U  Ed.  S41,  affirm- 
leeree  In  re  Federal  CoDtractiut 
i  12  F.  688,  129  C.  C.  A.  224. 
iudicatioa  in  bankruptcy  held  not 
Ijudicatiou  that  certain  petJtioDinf 
tors  were  not  at  one  tiiDe  paitnen 
e  bsnkrapt.  In  re  Bean,  230  T. 
144  C.  C.  A.  M7. 

(  rights  of  creditor!  -trho  filed  an 
jntary  petition  in  bankruptcy  are 
ost  by  a  aubHequent  ad  judication 
voluntary  petition,  but  their  rishtt 
ft  aside  a  prefertntial  traubfer 
d  be  preaerved  by  the  order.  Inter- 
nal Silver  Co,  t.  New  York  Jewel- 
•.,  233  P.  &45,  147  C.  C.  A.  619. 
ere  the  alleged  bankrupt  and  a 
or   resisted    an    involuntary   peti- 

hecause    a    petitioning    creditor'* 

was  invalid  and  not  provable,  but 
consented  to  the  adjudication,  held, 
:he  trustee  waa  not  estopped  froni 
(ting  the  claim  on  behalf  of  all.  or 
oncontesting  creditors.  In  re  Con- 
tal  Bngine  Co.,  234  P.  68,  148  O. 

74. 
ere  a  voluntary  petition  is  Ked  in 

of  another  district  after  filing  of 
iQtary  petition,  petitioning  credi- 
ire  entitled  to  notice,  and,  whera 
is  given,  it  will  be  presumed  that 
making  adjudicadon  uuder  volun- 
>etition  bad  no  notice  of  facta.  Id 
•ntinenta!  Coal  Corporation,  238 
i.  151  C.  C.  A.  189,  denying  petl- 
D  revise  HoBzell  Bros.  v.  Continen- 
lal  Corporation  (D.  C.)  235  F.  343. 
?re  involuntary  petition  averred 
ilieged  bankrupt  had  admitted  In 
g  its  ioability  to  pay  Its  dehta 
8  willingness  to  be  adjudged  bank- 
and  alleged  bank  nipt  consented 
udication,  filing  answer  admitting 
lions  of  petition,  adjudication  Is 
>en  to  attack  on  ground  that  writ- 
Imission  of  inability  to  pay  debts 
:>t  been  made  at  time  petition  was 
In  re  Veler,  240  F.  633,  161  C. 
543. 

adjudication  in  bankruptcy  is 
give  upon  parties  ot  whom  the 
has  jurisdiction  and  their  privies. 
Gibney  Tire  &  Rubber  Co.  (D.  C.) 

appeal  in  suit,  under  Code  Ala. 
i  429S,  to  have  mortgage  declared 
1  assignment.  Supreme  Court  can- 
idiciflUy  know  that  bankruptcy 
dings  alleged  by  respondent's  spe- 
:ea  to  be  pendios  are  dismissed, 
ged  in  replication  to  plea.  Anders 
f.  Latimer  (Ala.)  73  So.  925. 
lit  to  recover  a  preference,  eielu- 
[  testimony  that  sflsets  of  bank- 
lad  been  reducrd  by  a  cyclone  a 
inths  before  adjudication  held  not 

schedules  not  being  offered  on 
■y,  which  question  waa  concluded 
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by  adjudication.  Johnaoa  t.  Qratiol: 
County  State  Bank  (Mich.)  160  N.  W. 
544. 

An  adjudicatiou  In  involuntary  bank- 
ruptcy, where  the  proceedings  were  con- 
tested that  the  alleged  bankrupt  waa  in- 
solvent and  had  made  preferential  pay- 
mtuts,  are  conclusive  aa  to  creditors 
and  canoot  be  collaterally  attacked.  Id. 
In  action  for  breach  of  contract  to 
sell  merchandise,  defense  of  purchaser's 
bankruptcy  as  an  anticipatory  breach 
was  Dot  available ;  it  not  appearing 
that  defendants  bed  exercised  their  op- 
tion to  declare  the  contract  t^rmiaated, 
CF  that  the  receiver  in  bankruptcy  had 
not  assigned  the  contract  to  plaintiff. 
es  alleged  in  the  complaint.  Wollns  v. 
Conrad  (Sup.)  172  N.  Y.  S.  216. 

The  filing  of  the  petition  in  bankrupt- 
cy and  the  adjudication  In  themeelvei 
prevent  interference  with  the  bankrupt's 
property  by  all  persons  having  no  liena 
upon  or  debatable  claims  to  it  when  the 
petition  is  filed.  Darrough  v.  First  Nat. 
Bank  of  Oaremore  (Okl.)  156  P.  IM. 

Involuntary  petition  in  bankruptcy. 
t<cttlag  forth  at  least  one  act  of  bank- 
ruptcy within  section  3a,  averring  that 
a  judgment  creditor  attached  funds  and 
realized  on  Its  judgment  in  fuU,  waa  not 
open  to  attack  by  such  creditor  jn  trus- 
tee's action  to  set  aside  its  alleged  pref- 
erence. Anderson  v.  Stay  ton  State 
Bank  (Or.)   159  P.  1033. 

Adjudication  in  bankruptcy  at  itself 
imports  eiistence  of  aJl  requisite  juris- 
dictional facts,  including  service  of  sub- 
pceoa.  especially  in  collateral  attack. 
Id. 

That  debtor  is  adjudged  a  bankrupt 
raises  no  presumption  of  insolvency 
prior  to  Gling  of  petition;  but  whera 
Insolvency  ia  adjudged  In  determining 
an  act  of  bankruptcy  in  involuntary 
proceedings,  insolvency  may  be  taken  as 
established.  Simpson  v.  Western  Hard- 
ware &  Metal  Co.,  167  P.  113,  97  Waah. 
626. 

Sharing  In  a  dividend  or  Joining  In  a 
composition  in  bankruptcy  proceedings 
does  not  interfere  with  right  of  a  paitf 
to  an  executory  contract  to  treat  the 
involuntary  bankruptcy  of  the  other  par- 
ty aa  a  voluntary  act  repudiating  con- 
tract. Kamps  &  Sacksteder  Drug  Co. 
V.  United  Drug  Co.,  160  N.  W.  271. 
164  Wis.  412. 

The  involuntary  bankruptcy  of  a  par- 
ty disables  bim  from  performing  hll 
executory  business  contracts,  and  is  re- 
garded in  the  law  as  a  voluntary  act,  en- 
titling the  other  party  at  once  to  treat 
such  contracts  as  torminsted.    Id. 

Defendant's  action,  upon  plaintiff's 
involuntary  bankruptcy,  in  immediately 
notifying  plaintiff  that  its  agency  for 
defendant's  drug  products  would  not  be 
reopened  except  upon  certain  conditions, 
held  a  deelaratiou  that  the  executory 
contract  was  terminated.    Id. 

38,  —  Effect  on  status  of  bank- 
rapt  oorpe ration <— In  bankruptcy  pro- 
ceediuga  against  corporation,  fact  tlwt 
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its  principal  place  of  business  is  with- 
in district  of  court  is  not  jurisdiction- 
al, but  quasi  jurisdictional,  and  court's 
determination  thereof  cannot  be  collat- 
erally attacked,  but  is  conclusive  on 
another  bankruptcy  court,  which  has 
not  theretofore  acquired  jurisdiction. 
Roszell  Bros.  v.  Continental  Coal  Cor- 
poration (D.  C.)  235  F.  343,  petition  to 
revise  denied  In  re  Continental  Coal 
Corporation  (CCA.)  238  F.  113. 

A  judgment  of  a  federal  District 
Court  adjudicating  a  corporation  to  be 
a  bankrupt  connot  be  collaterally  at- 
tacked by  showing  that  the  corpora- 
tion was  defectively  organized.  Chap- 
pell  V.  Lowe,  89  $.  E.  777,  145  6a. 
717. 

Bankruptcy  of  a  corporation  does  not 
of  itself  work  a  dissolution;  but  ad- 
judication of  bankruptcy  of  a  ware- 
house company  had  same  effect,  sub- 
stantially and  pro  tempore,  as  dissolu- 
tion of  corporation,  relieving  water 
power  and  land  company  from  obliga- 
tion to  pay  dividends  of  the  warehouse 
company,  if  later  failed  to  do  so,  a 
guaranty  conditional  on  continued  ex- 
istence of  warehouse  company.  Stagg 
V.  Spray  Water  Power  &  Land  Co.,  89 
S.  B.  47,  171  N.  C  583. 

39.  — -  Vacating  and  setting  aside^— 

Under  sections  1(16)  and  18d,  and  Gen- 
eral Order  No.  36  (Comp.  St.  1916,  p. 
11392),  denial  of  adjudication  held  not 
reviewable,  where  testimony  was  not  in 
the  transcript.  In  re  Murphy,  229  F. 
988,  144  C  C  A.  270,  dismissing  appeal 
(D.  C)  228  F.  1018. 

Where  an  involuntary  petition  against 
a  corporation  was  filed  in  the  Delaware 
court,  and  thereafter  on  voluntary  peti- 
tion the  corporation  was  adjudicated  a 
bankrupt  in  the  Southern  district  of 
New  York,  held  that,  under  section  1. 
and  General  Order  No.  6  (Comp.  St 
1916,  p.  11383),  the  adjudication  in  the 
New  York  District  Court,  having  been 
first  made,  will  not  be  vacated.  In  re 
Vanoscope  Co.,  233  F.  63,  147  C.  C.  A. 
123. 

A  purchaser  from  the  bankrupt  is 
bound  by  a  consent  adjudication  in 
bankruptcy,  though  there  was  no  service 
of  subpoena  and  cannot  as  a  matter  of 
right  have  the  adjudication  set  aside 
and  be  permitted  to  defend.  Abbott  t. 
Wauchula  Mfg.  &  Timber  Co.,  240  F. 
938,  153  0.  C  A.  624,  certiorari  denied 
38  S.  Ct.  9,  62  L.  Ed.  529. 

At  the  hearing  on  a  petition  by  a  pur- 
chaser to  vacate  an  adjudication  in 
bankruptcy,  the  records  in  the  bankrupt- 
cy proceediugs,  showing  a  confession  by 
the  bankrupt  of  insolvency  and  of  the 
act  of  bankruptcy,  are  admissible 
against  the  purchaser,  since  he  is  bound 
by  them  as  much  as  if  he  had  been  a 
party  to  those  proceedings.    Id. 

The  objection  filed  by  a  creditor  to  the 
petition  of  a  purchaser  of  a  bankrupt 
property  sold  under  execution  to  have 
set  aside  the  adjudication,  all  of  which 
objections  could  be  considered  in  decid- 
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ing  the  issues  made  by  the  petition  and 
the  answer   of  the   bankrupt  and   the 
« trustee,  should  be  stricken.    Id. 

A  previous  decision  that  the  pun^aser 
of  a  bankrupt*s  property  sold  under  exe- 
cution could  not  be  compelled  to  submit 
to  personal  examination  before  his  peti- 
tion to  vacate  an  adjudication  would  be 
heard  does  not  require  the  adjudication 
to  be  vacated  before  it  is  necessary  for 
petitioner  to  prove  that  the  bankrupt 
was  insolvent  and  did  not  commit  the 
act  of  bankruptcy.    Id. 

A  purchaser  from  a  bankrupt,  who 
filed  a  petition  addressed  to  the  court's 
discretion  to*  have  the  adjudication  va- 
cated, should  show  that  the  vacation 
would  be  of  value  to  him  by  showing 
that  the  bankrupt  was  not  insolvent,  or 
had  not  committed  the  acts  of  bank- 
ruptcy.   Id. 

A  default  adjudication  of  the  bank- 
rupt held  to  remain  in  eftect  after  the 
bankrupt's  failure  to  comply  with  the 
condition  of  an  order  of  the  court  fixing 
terms  on  which  the  adjudication  would 
be  vacated.  In  re  Sutter  Hotel  Co.,  241 
F.  367,  154  C.  C.  A.  247. 

Omission  in  printed  copy  of  order  for 
publication  of  subpoena  in  involuntary 
petition  against  partnership  and  mem- 
bers thereof,  who  resided  without  dis- 
trict, held  no  ground  for  setting  aside 
adjudication;  omission  not  rendering 
order  unintelligible.  Hunter,  Walton  & 
Co.  V.  J.  G.  Cherry  Co.,  247  F.  458, 
159  0.  C  A.  512,  dismissing  petition  to 
revise  In  re  Gurler  &  Co.  (D.  C.)  232  F. 
1016. 

Where  involuntary  petition  in  bank- 
ruptcy was  nqt  referred  to  referee  until 
five  days  after  return  day,  adjudication 
in  bankruptcy  was  made  on  day  pro- 
ceedings were  referred,  fact  that  record 
contained  obviously  erroneous  recital 
that  matter  came  on  for  hearing  on  pre- 
vious day,  which  was  within  four  days 
of  return  day,  does  not  warrant  vaca-* 
tion  of  adjudication,  under  section  18b, 
as  amended.    Id. 

Od  a  motion  to  open  the  adjudication 
and  dismiss  the  petition,  the  question 
whether  an  act  of  bankru]E>tcy,  properly 
charged,  actually  existed  cannot  be  con- 
sidered. In  re  Order  of  Sparta  (D.  G.) 
238  F.  437,  order  affirmed  (O.  C.  A.) 
242  F.  235. 

In  view  of  section  4,  the  fraudulent 
purpose  of  directors  of  a  corporation  to 
avoid  liability  in  the  stockholders'  suit, 
in  which  no  receiver  had  yet  been  ap- 
pointed, by  filing  a  petition  in  voluntary 
bankruptcy,  does  not  require  the  adjudi- 
cation to  be  set  aside  on  petition  of  the 
stockholders.  In  re  United  Grocery 
Co.  (D.  C)  239  F.  1016. 

Under  Bankruptcy  Act,  adjudication 
made  within  five  days  after  return  day 
of  subpoena  is  premature,  and  Toidable 
as  to  creditors  who  have  not  intervened. 
In  re  Gibney  Tire  &  Rubber  Co.  (D.  C> 
241  F.  879. 

That  creditors  seeking  vacation  of  ad- 
judication prematurely  entered  mer^ 
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d   aolvenc;   ot   ■Ue(«d   bankrupt, 
would  not  prevent  tdjadieatiou, 
Qot  grouDd  for  lefusal  to  TBcmta 
ication.    Id. 

inoril;,  finding  ol  fftct  bf  apedal 
r,  to  whom  application  for  <raeK- 
if  Bdjudication  in  baokraptc;  wai 
ed,  will  not  be  diatorbed,  wbeo 
rteil  by  evidence,  yet,  when  facta 
>t  in  dispute,  question  ma;  be  con- 
d  br  court  rcgardlesa  of  tnaster'a 
L  In  re  S.  &  S.  Mfg.  ft  Sales  Co. 
.)  246  F.  1005. 

tr  adjudication  ia  had  in  a  bank- 
Y  case,  it  cannot  be  vacated,  except 
Dund  which  goes  to  jurisdiction  of 
to  make  adjudication,  and  fraud 

)3.  (Act  July  1, 1898,  c.  541,  § 
IIbM  to  trial  by  Jury^-Where  jo- 

al  was  not  demanded  in  bankrupt's 
;r,   held,   that   denial   of   demand, 

on  the  next  court  day  but  one, 
lot  an  abuse  of  discretion.  In  re 
sr,  242  F.  465,  166  C.  C.  A.  241. 
ere  the  manager,  who  was  mem- 
f  a  firm,  filed  a  petition  seeking 
icatioD  of  the  firm  and  himself  as 
upts,  held,  that  persons  who  de- 

their    membership    in    the    firm 

not  complain  tbat  their  separate 
na  to  diamiaa  and  for  jury  trial  on 
■sue   of  memberahip  were  denied. 

Pook  Woh  &  Co.  (D.  C.)  232  P. 

~e  an  action  onder  Stock  Corpora- 
Law  N.  T.  I  66,  to  recover  from 
:ors  and  directora,  alleged  pref- 
ial  transfers  is  wholly  equitable, 
eders]  Bankruptcy  Act  does  not 
to  it.  Sherwood  t.  Hoi  brook 
)  163  N.  Y.  S.  326.  98  Misc.  Rep. 
order  affirmed  165  N.  T.  S.  514, 
ipp.  Div.  462. 

luealiaiia  triabla  by  Jury.— Bank- 
y     procaedings     being     equitable, 

)5.  (Act  July  1, 1898.  c.  541,  § 
c.  487,  §  7.)     Evidence. 
',  alio,  notes  under  f  9591. 
riMe  tm4  pl«M  of  •xamiaallon^— 
r  sections  3d,  7,  21a.  59f.   where 
]  on   creditor's  petition  for  leave 
;fead    after   adjudication   waa   re- 
.  audi   he   appeared   tor   examina- 
beld,  that  this  condition  itaa  pre- 
tely  imposed.    Abbott  t.  Wauehula 
&  Timber  Co.,  229  F.  677,  144  C. 
87. 

Kppfloation  and  ordar  for  axaial- 
Hi^Ezerciaing  power  conferred  tjy 
>n  21a,  ns  to  requiring  appearance 
isminstion  for  purpose  of  obtain- 
eridence  on  issue  of  insolvency, 
a  perversion  of  the  purpose  of 
section.  Abbott  v.  Waucbula  Mfg. 
mber  Co.,  229  F.  677. 144  C.  C.  A. 


perpetrated  on  bankrupt  In  connection 
therewith  ia  not  snffident,  uDle«  it  en- 
ters into  order  of  adjudication.    Id. 

AdjQi^cation  in  bankruptcy  is  caveat 
or  notice  to  all  world,  and  creditor*,  if 
desiring  to  question  adjudication,  on 
ground  that  it  was  Induced  h;  frond, 
must  act  promptly,  or  their  cigbta  are 
loat,  for  paaaage  ot  bankrupt's  estate  to 
tmstee  will  prevent  return  to  stataa 
gnoL    In  re  Greer  (D.  C)  248  F.  131. 

A  motion,  with  notica,  for  the  vaca- 
tion of  an  order  of  adjudication  on  a 
voluntary  petition  in  bankruptcy,  is  the 
proper  procedure  to  raise  the  propriety 
of  the  adjudication.  In  re  Naah  (D.  OJ 
249  F.  375. 


19.)     Jury  trials. 

ConaL  Amend.  7  ie  not  applicable 
thereto,  and  the  issues  are  to  be  tried 
by   the   court,  subject  to  the   resisting 

debtor's  absolute  right,  under  this  sec- 
tion, to  jury  trial  of  issues  of  insolven- 
cy and  commission  of  act  of  bank- 
ruptcy. In  re  Mid  town  Contracting 
Co.   (C.  C.  A.)  243  F.  66. 

Complaint  or  petition  by  trustee,  ad- 
dressed to  bankruptcy  court  i«  exercise 
of  its  equity  powers,  praying  account- 
ing for  damages  resolting  from  appoint- 
ment of  receiver,  which  was  secured 
thirough  imposition  on  court,  la  not  vio- 
lative of  right  to  jury  trial  In  re 
Veler,  2-19  F.  633,  161  C.  C.  A.  543. 

3.  Pnoeedlngs  and  raviaw^-Where 
bankrupt,  having  demanded  jury  trial 
on  queation  of  his  insolvency,  as  al- 
lowed by  this  section,  moved  for  leave 
to  withdraw  request,  which  waa  denied, 
jury  being  called  notwithstanding,  the 
calling  of  jury  was  opon  court's  own 
motion,  and  the  verdict  was  merely  ad- 
visory. Morrison  v.  lUeman,  249  F- 
97,  161  C.  C.  A.  149. 

21,  as  amended.  Act  Feb.  5, 1903, 

does  not  deprive  a  witness  of  his  priv- 
ilege nnder  a  state  statute  to  with- 
hold income  tax  returns  by  the  bank- 
rupt. In  re  Valecia  Condensed  Milk 
Co.,  240  F.  310,  153  C.  C,  A.  236. 

J2.  Conduct  of  the  examination- 
Right  to  caunsal^— A  witneas  celled  for 
special  examination  under  section  21a, 
held  not  entitled  as  matter  of  law  to  be 
represented  by  cauoset.  In  re  Emigh 
(D.  C.)  243  F.  9S8. 

l6'/2.  Prasumptlona  and  burden  ot 
proor.--Iu  action  by  iadorser  of  note 
against  bankrupt,  whose  liability  as 
prior  indorser  became  fixed  after  his 
petition  was  filed,  burden  is  on  plain- 
tiff to  show  that  hia  claim  was  not  prop- 
erly scheduled  and  that  he  did  not  have 
notice  of  bankruptcy  proceeding,  under 
sections  17,  21,  30,  Manheim  v.  Loewe. 
173  N.  Y.  S.  200;  In  re  Cunningham 
(D.  C.)  203  F.  603. 
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17.  U86    and    effect    of    evidenoew 

Where  in  course  of  investigation  of 
bankrupt's  affairs  under  section  21a, 
testimony  of  a  large  number  of  wit- 
nesses was  taken  stenographically  be- 
fore referee,  bankrupt  in  view  of  sec- 
tions 39a  (3),  47a  (6),  and  4ea,  as 
well  as  a  local  bankruptcy  rule,  is  en- 
titled, on  paying  charge  fixed,  to  sten- 
ographic copy  of  such  testimony  for 
bankrupt  must  be  deemed  a  party  in 
interest,  and  right  to  a  copy  of  such 
testimony  cannot  be  affected  because 
it  had  not  been  read  over  and  signed 
by  witnesses  as  required  by  General 
Order  No.  22  (Gomp.  St.  1916,  p. 
11389)  and  cannot  be  used  as  evidence 
against  him  nor  by  fact  that  trustee 
denied  that  his  petition  on  which  was 
issued  order  to  show  cause  why  bank- 
rupt should  not  be  required  to  deliver 
certain  property,  etc.,  was  based  on 
such  testimony.  Petition  of  Moulthrop, 
249  F.  4C8,  161  G.  G.  A.  426. 

Where  examination  of  bankrupt,  had 
under  section  21a  disclosed  that  he  had 
probably  made  false  statement,  held, 
that  order  appointing  receiver  would 
not  be  vacated,  on  application  of  as- 
signee for  benefit  of  creditors  selected 
by  bankrupt  prior  to  bankruptcy.  In 
re  Resnek  (D.  G.)  243  F.  417. 

In  action  by  bank  against  railroad  for 
conversion  of  automobiles  shipped  by 
company  which  deposited  draft  for  price 
with  bank  as  security  and  became  bank- 
rupt, papers  and  files  in  bankruptcy 
proceedings  against  shipper  of  cars 
should  have  been  admitted.  Davenport 
Sav.  Bank  v.  Ghicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa)  158  N.  W.  737. 

'  l7!/2-  Certified  copies  of  orders  and 
proceedings./— Under  sections  21g,  7(>f, 
held,  that  after  confirmation  of  compo- 
sition property  belonging  to  bankrupt 
should  not  be  delivered  to  receiver,  and, 

§  9606.  (Act  July  1,  1898,  c  541, 
adjudication. 

Reference  of  petitions  and  oases  In 
bankroptcyw— In  a  case  referred  gen- 
erally, after  adjudication,  under  this 
section,  and  according  to  General  Or- 
der 12  (Gomp.  St.  1916,  p.  11385), 
whereby  all  proceedings,  except  such  as 
are  required  to  be  had  before  the 
judge,  were  thereafter  to  be  had  before 
the  referee,  who  was  to  perform  duties 
he  was  empowered  by  the  act  to  per- 
form, the  referee  had  jurisdiction  of  a 
bill  in  equity,  filed  by  the  trustee  un- 
der section  70e  (Gomp.  St.  1916,  ( 
9654),  to  avoid  transfers  in  fraud  of 
creditors;  nothing  in  the  act  or  general 
orders  expressly  requiring  such  pro- 
ceedings to  be  had  before  the  judge,  and 
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having  been  delivered,  bankruptcy 
court  cannot  take  jurisdiction  of  claimf 
thereto.  In  re  HoUins,  238  F.  787, 151 
C.  G.  A.  637,  reversing  order  In  re  H. 
B.  Hollins  &  Go.   (D.  G.)  230  F.  920. 

Where  a  plea  of  discharge  in  bank- 
ruptcy is  traversed,  the  burden  is  on 
defendant  to  prove  his  discharge  by  a 
certified  copy  of  order  granting  it,  as 
provided  by  section  21  (f).  Williams  v. 
First  Nat  Bank  (Ga.  App.)  94  S.  B. 
73. 

Approval  of  bond  of  trustee  in  bank- 
ruptcy constitutes,  under  Bankruptcy 
Act,  §  21  e,  conclusive  evidence  of  vest- 
ing in  him  of  title  of  bankrupt's  prop- 
erty. Harlin  v.  American  Trust  CJo. 
(Ind.  App.)  119  N.  E.  20;  Anderson  v. 
Stayton  State  Bank  (Or.)  ,169  P.  1083. 

Since  a  composition  with  creditors 
cannot,  in  view  of  section  12b,  be  con- 
firmed until  consideration  is  deposited 
as  directed  by  the  court,  an  order  of 
confirmation  is  evidence  of  such  de- 
posit, in  view  of  section  21f,  but  not 
of  distribution,  in  view  of  section  12c; 
the  word  "consideration"  not  necessa- 
rily meaning  a  cash  payment.  Beck 
V.  Witteman  Bros.  (Sup.)  173  N.  Y.  S. 
488,  491. 

19.  Contempts  by  witnesseSi^^rhe  re- 
fusal to  be  examined,  for  which  a 
bankrupt  may  be  committed,  involves 
contumaciousness,  and  must  be  dis- 
tinguished from  lack  of  candor,  un- 
truthfulness, and  perjury;  and  before 
he  is  committed  for  contempt  he  should 
be  given  an  opportunity  to  purge  him- 
self, after  which  a  specific  question 
should  be  asked  and  answer  required. 
In  re  Blitz  (D.  G.)  232  F.  276. 

Cited    withont    definite    applloatlon, 

In  re  Jacobson  (G.  G.  A.)  239  F.  79; 
Rosenthal  v.  U.  S.  (G.  G.  A.)  248  F. 
684;  In  re  Greenbaum  (D.  G.)  243  F. 
965. 

§  22.)     Reference  of  cases  after 

secUons  1(7),  88(4),  42a,  42c,  and  Gen- 
eral Grder  3,  permitting  an  inference 
in  favor  of  the  referee  exercising  juris- 
diction. In  re  Weidhom  (G.  C.  A.) 
253  F.  28. 

Intervening  creditors  ^are  not  entitled 
as  of  right  to  a  re-reference  of  the 
question  whether  the  original  petition- 
ers had  sufficient  claims  against  the  al- 
leged bankrupt  on  a  mere  suggestion 
of  collusion,  but  such  re-reference  may 
be  granted  by  the  court.  In  re  Smith 
(D.  G.)  232  F.  284. 

Cited    without    definite    application, 

In  re  Federal  Mail  &  Express  Co.  (D. 
G.)  233  F.  691. 


4)  BANKRDPTCX    (|  23)  §  9607 

>07.  (Act  July  1, 1898.  c.  541,  §  23,  as  amended.  Act  Feb.  5,  1903, 
c.  487,  §  8,  and  Act  June  25,  1910,  c  412,  §  7.)  Jurisdiction  of 
United  States  and  State  courts. 


UITS  BY  OR  AGAINST  TRUS- 
TEES   IN    BANKRUPTCY    IN 

GENERAL 
TnslH'i  right  of  aotiai^-Undcr 
[rapt  Ian  title  to  all  property  of 
irupt  Teiste  in  trustee  with  right  to 
itain  aD7  neceiaar;  action'  in  re- 
in thereto  tor  benefit  of  creditor!. 
ber  T.   Wiemer  (lana)   160  N.  W. 

Bankruptcy  of  eorporattons.— 

ruatee  of  a  bankrupt  corporation 
lOt  Diaintain  an  action  on  bebau  of 
iholdera  sgainat  atockholdera  to  re- 
r  for  fraud  committed  bj  them  in 
sale  of  the  bonds  ol'  the  carpora- 
;  but  a  trustee  in  bankruptcy  of  a 
louri  corporation  Is  entitled  to  en- 
e  statutory  liability  of  stockholdera 
tbe  beoefit  of  the  eaUte.  Babbitt 
lead.  236  F.  42,  149  C.  C.  A.  252, 
mine  decree  (D.  C.)  21S  F.  395. 
here  a  (corporate  officer  secured  a 

from  defendant,  and  delivered  tbe 
eeda  to  tbc  corporation  under  an 
ement  that  Che  corporation  should 
■J  the  loan  which  was  for  its  bea- 

an  enforceable  oblisation  requir- 
Tcpayment  by  the  corporation  waa 
ted,  BO  that  the  corporation's  trus: 
in  bankruptcy  coo  id  not  recover 
□ents  made  to  defendant.  Smitb  v. 
ins,  236  F.  114,  140  C.  C.  A.  324. 

Btockholder,  who  pnrchaaed  stock 
ti  aa  (ull-paid  for  property  fratid- 
tly  overvalued  by  the  directora,  is 
tied  to  credit  for  the  fair  Taloe  of 
property  in  an  action  by  the  cor- 
ition's  trustee  In  bankruptcy  to  en- 
e  hia  liability  on  the  stock.  En- 
t  v.  Heckscher,  240  F.  863,  153  C. 
L.  549. 

'ustee  in  baDkruptcy  of  corporation 
d  not  maintain  action  agaiuat  (oc- 

officers  and  company  to  nullify 
lation  of  company's  property  to  de- 
ant,  and  to  recover  praperty  lost 
reditora,  where  there  were  no  crcd- 
I  of  the  corporation  when  uolewfat 
ract  was  completed.  Lummis  v. 
iby  (Bnp.)  182  N.  Y.  8.  444.  176 
.  Dly.  31B. 

troatee  in  bankruptcy  of  an  iu- 
ent  corporation  baa  all  remedies  of 
ridual  creditors,  and  bis  appoint- 
t  dispenaea  with  the  neceaeity  of  a 
went  and  execution  in  favor  of 
or  all  ol  tbem.  Sherwood  v.  Hot- 
.k  (Sup.)  153  N.  T.  S.  328.  88  Miac. 
.  668,  order  affirmed  165  N.  T.  S. 

178  App.  Div.  482. 
;neral    Corporation    Law   N.   T.    | 

as  added  by  Laws  N.  T.  1913.  c. 

la   sufficiently  broad   to  cover  ac- 

by  bankruptcy  trustee  to  recover 
]  corporate  directors  and  officers 
;ed  illegal  transfers  o(  funds  made 

received  in  violation  ot  their  du- 

Id. 


Bankruptcy  trustee  may  sue  corpo- 
rate officers,  under  Stock  Corporation 
Law  N.  X.  I  66,  prohibiting  tranafers 
to  corporate  officers,  etc.,  when  cor- 
poration's insolvency  ia  imminent,  wltb 
intent  to  prefer,  without  redudng  cred- 
itors' claims  to  iudgment.  Sherwood  v. 
Holbrook  (Sup.)  165  N.  Y.  S.  514,  178 
App.  Div.  46:^,  affirming  order  163  N. 
Y.  S.  326,  m  Misc.  Rep.  688. 

5.  Loava  or  dlractloa  to  soe.— Order 
of  bankruptcy  court  directing  trustee 
of  bankrupt  corporation  to  institute 
Btiit  in  equity  to  collect  stock  subscrip- 
tions held  insufficient  to  confer  equity 
jurisdiction.  KeUey  v.  GUI.  38  S.  Ct. 
38,  245  U.  S.  116,  62  L.  Ed.  18^  affirm- 
ing decree  Same  v.  Arrons  (D.  C.)  238 
F.  996. 

Under  section  47,  cl.  2,  truatee  in 
bankruptcy  of  insolvent  corporation 
could  bring  bill  to  recover  unpaid  stock 
subscriptions  without  specific  author- 
ity from  bankruptcy  court  to  file  bill 
in  state  court.  Porter  v.  Hughes  (Ala.) 
73  So.  400. 

Where  United  States  District  Court 
Biitborised  plaintiff,  as  trustee  of  bank- 
rupt corporation,  to  call  on  defendant 
for  amount  due  on  subscription  for 
stock,  and  to  bring  action,  defendant 
cannot  attack  that  order  collaterally. 
Jelfery  v.  Selwyn  (Sup.)  159  N.  Y.  8. 
430,  173  App.  Div.  217. 

Order  of  United  SMtes  District 
Court,  wherein  bankruptcy  matter  of 
corporation  was  pending,  authorizing 
trustee  to  prosecute  suit  to  recover 
sum  alleged  to  be  due  on  subscription 
of  stock,  held  not  to  have  beld  de- 
fendant subscriber  tras  liable.  Natwldc 
V.  TerwiiJiger  (Wyo.)  160  P.  338,  de- 
nying rehearing  157  P.  C96. 

10.  Suits  apalnat  trustao— J  udgmenl 
mad  entarcvmsnt  thereol.— Where  trus- 
tee in  bankruptcy  collected  sums  due 
on  installment  contracts  assigned  by 
bankrupt,  held,  tbst  court  should  not 
order  trustee  to  pay  same  to  assignees, 
but  should  either  determine  rights  ot 
parties  or  bsve  trustee  resort  to 
plenary  suit  in  some  court  of  compe- 
tent jurisdiction  for  that  purpose.  In 
re  Barker  Piano  Co.,  233  F.  522,  147 
C.  C.  A.  408. 

Provision  in  judgment  against  truatee 
in  bankruptcy  allowing  execution  beld 
unavailing  beyond  rig  lit  given  to  use 
sheriff,  if  necessary,  to  see  that  ap- 
plication was  made  to  bankruptcy  court 
for  requisite  order.  In  re  Stringer  (D. 
C.)  230  F.  177. 

judgment  of  state  court  in  an  action 
in  which  a  trustee  in  bankruptcy  is  a 
party  and  appears  and  contests  bank- 
rupt's property  rig'hts  is  conclusive  up- 
on bankrupt's  estate  and  estops  bis 
creditors  from  controverting  such  final 
determination    even    In    federal    court 
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which  has  secured  jurisdiction  of  bank- 
ruptcy proceeding.  Van  Zandt  v.  Par- 
son, 159  P.  1153,  81  Or.  453. 

13.  Enjoining  proceedings  against 
trustee.— A  bankruptcy  court,  having 
jurisdiction  to  determine  conflicting 
claims  to  a  fund,  had  jurisdiction  to 
enjoin  the  prosecution  of  actions  trend- 
ing to  interfere  with  the  administra- 
tion of  such  fund.  Orinoco  Iron  Co.  v. 
Metzel,  230  F.  40,  144  C.  C.  A.  338. 

15.  Nature    and   form    of    remedy.— 

Action  held  not  wholly  one  of  trover, 
but  to  include  action  on  the  case,  so 
attempt  of  trustee  in  bankruptcy  to 
follow  funds  in  hands  of  bankrupt  did 
not  amount  to  election  of  inconsistent 
remedy,  under  rule  in  Michigan  pre- 
cluding recovery  against  defendant  for 
diversion.  Arnold  v.  Horrigan,  238  F. 
39.  151  C.  C.  A.  115. 

16. Suits  in  equity  by  trustee.— 

In  a  proceeding  in  bankruptcy  involv- 
ing a  controversy  in  equity,  within  this 
section  held  that,  by  reason  of  the  an- 
swer of  the  bankrupt's  agents,  the  court 
acquired  jurisdiction  to  render  judg- 
ment against  them.  Jones  v.  Blair, 
242  F.  783,  155  C.  C.  A.  371. 

Where  defendant  declared  a  forfeiture 
under  a  contract  providing  for  the  con- 
struction of  a  railroad  by  the  bank- 
rupts, held  that,  on  a  suit  for  an  ac- 
counting by  the  trustee  of  the  bank- 
rupts, in  which  general  relief  was 
prayed,  the  court  had  authority  to 
grant  relief  on  account  of  the  for- 
feiture of  property  not  included  in  the 
contract,  and  the  trustee  was  not  re- 
quired to  bring  action  at  law  for  con- 
version. Stennick  v.  Jones  (0.  0.  A.) 
252  F.  345. 

Under  section  2,  subd.  7,  and  section 
23b,  as  amended  and  in  view  of  Act 
March  3,  1915  (Comp.  St.  1916,  §§ 
1251a-1251c),  held  that,  in  suit  to  set 
aside  consignment  agreement  and  re- 
cover goods  returned  to  consignors  by 
bankrupt,  objection  to  the  form  of  the 
suit  could  not  be  sustained.  Taylor  v. 
Fram  (D.  C.)  243  F.  733. 

Bill  on  behalf  of  creditors  by  trustee 
in  bankruptcy  to  enforce  constructive 
trust  in  real  estate  held  by  debtor's 
wife  may  be  maintained  though  there 
is  only  one  creditor  entitled  to  benefit 
of  suit.  Duncan  v.  Lum  (Ala.)  77  So. 
718. 

Under  Burns'  Ann.  St.  Ind.  1914,  § 
1243.  a  trustee  in  bankruptcy  has  an 
absolute  right  to  partition  against  the 
bankrupt's  wife,  and  a  suit  for  parti- 
tion, wherein  the  trustee  asks  to  have 
real  estate  sold,  is  not  void,  and  she 
is  fully  protected  in  benefits  flowing  to 
her  therefrom.  Harlin  v.  American 
Trust  Co.  (Ind.  App.)  119  N.  B.  20. 

A  trustee  of  a  bankrupt  who  held  a 
minority  of  stock  in  a  corporation  held 
not  entitled  to  maintain  bill  to  have 
the  shares  returned  for  alleged  fraudu- 
lent issuance  without  offer  to  return 
the     amount    paid.    Abele    v.     S.    A. 
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Meagher  Co.,  116  N.  B.  805,  227  Bfasa. 
427. 

Where  transactions  necessitated  mar- 
shaling of  assets,  held,  that  trustee  In 
bankruptcy  might  sue  in  equity  officers 
and  directors  of  a  corporation  to  re- 
cover preferential  payments  and  sums 
received  by  them  as  result  of  conspir- 
acy, as  remedy  at  law  is  inadequate. 
Johnson  v.  Harrison  (Mich.)  165  N. 
W.  773. 

Where  married  woman  verbally  trans- 
ferred store  and  stock  of  goods  to 
husband,  her  trustee  in  bankruptcy 
held  entitled  to  sue  in  equity  to  recover 
the  property  transferred  and  com- 
mingled with  new  stock  purchased  by 
husband  in  view  of  Code  Miss.  1906,  S 
553.  McCabe  v.  Guido,  77  So.  801,  116 
Miss.  858. 

Under  Stock  Corporatipn  Law  N.  Y. 
S  66,  a  corporation's  trustee  in  bank- 
ruptcy may  sue  in  equity  to  set  aside 
preferential  payments  to  directors,  and 
to  require  the  recipients  thereof  to 
account  as  for  money  had  and  receiv- 
ed. Sherwood  v.  Holbrook  (Sup.)  163 
N.  Y.  S.  326,  98  Misc.  Eep.  688,  or- 
der affirmed  (Sup.)  165  N.  Y.  S.  514, 
178  App.  Div.  462. 

17.  Summary  proceedings  In  court  of 
ban krup toy d— Failure  of  appellants  to 
move  to  quash  service,  or  except  thereto, 
held  waiver  of  any  right  to  object  that 
being  nonresidents,  and  the  property, 
the  surrender  of  which  was  sought,  be- 
ing in  other  states,  there  could  be  no 
summary  order  of  surrender  by  bank- 
ruptcy court.  Alco  ITilm  (Corporation  ▼. 
Alco  Film  Service  of  Minnesota,  234 
F.  55,  148  C.  C.  A.  71. 

The  rights  of  one  who  has  obtained  a 
lien  upon  the  property  of  one  subse- 
quently adjudged  bankrupt,  which  does 
not  fall  within  sections  67c,  67f,  can- 
not be  summarily  adjudicated,  but  must 
be  determined  in  a  plenary  suit.  Ameri- 
can Trust  &  Savings  Bank  v.  Ruppe, 
237  F.  581,  150  C.  C.  A.  463. 

The  lien  of  a  bank  held  not  one  ac- 
quired by  judicial  proceedings,  so  as  to 
be  subject  to  attack  under  sections  67c» 
67f,  but  to  depend  on  a  mortgage,  and 
so,  on  bankruptcy  within  four  montha 
of  assertion,  it  could  not  be  summarily 
adjudicated.    Id. 

A  proceeding  in  bankruptcy,  whereby 
the  trustee  sought  to  compel  bankrupts 
to  deliver  over  assets  alleged  to  have 
been  concealed,  held  plenary  in  its  char- 
acter, involving  a  controversy  in  equity, 
within  this  section.  Jones  v.  Blair,  242 
F.  783, 155  C.  C.  A.  371. 

A  bankrupt  by  filing  his  petition  sub- 
mits his  estate  for  administration  in 
the  court  of  bankruptcy,  and  cannot  ob- 
ject that  the  court  proceeds  summarily 
to  determine  his  rights ;  and  where  the 
right  of  trustee  to  proceed  summarily 
against  a  corporation  was  not  question- 
ed in  the  trial  court,  any  right  of  the 
corporation  to  demand  that  it  should 
have  been  proceeded  against  by  plenary 
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ru  w&ived.  In  n  Brantnuui,  244 
1,  156  C.  a  A.  529. 
ere  trustee  under  deed  of  trust  ex- 
I  b;  bankrnpt,  which  had  b«ai  pre- 
if  declared  invalid,  having  been  di- 
l  to  deliver  to  bankruptc;  trustea 
rtf  in  hie  charge  as  tmstce,  with 
creditors,  applied  (or  lesTc  to  re- 
order for  payment  on  tbeor;  that 
i  declarinf  trust  deed  was  invalid, 
■ummary  disposition  of  applica- 
was  proper.  Jn  re  Daabiell,  '^iiS 
6.  158  C.  C.  A.  430,  certiorari  de- 
Dashiell  T.  Fitzhuib,  38  S.  CL 
»6  U.  S.  674,  62  li.  Ed.  933. 
rnjrt  ot  tankruptcy  held  to  have 
iction  by  summary  order  to  direct 
ry  ot  property  to  a  trustee  by  a 
ration  formed  by  the  bankrupt, 
near  relatives  as  incorporatora,  to 
the  property  beyoiid  the  reach  ot 
■eaitors.  W.  A.  Litler  Bldg.  Co.  ». 
oldB,  247  F.  90.  159  C.  C.  A.  308. 
iceedings  by  a  judgment  creditor 
corporation  to  have  assets  trans- 
J  by  the  corporation  to  the  bank- 
applied  to  the  payment  of  the 
lent  are  not  summary  proceedings. 
I  Goldberg  &  Sagman  (D.  C.>  232 
H. 

ireditor,  boldinf  a  lien  on  property 
bankrupt  which  has  passed  into  the 
dy  of  the  bankruptcy  court,  can- 
hereafter  acquire  such  title  or  poa- 
>n  as  to  exclude  the  jurisdiction  uf 
court  to  determine  his  riglits  by  a 
lary  proceeding.  Cohen  v.  Niion 
right  (LI.  C.)  236  F.  407. 
receiver  appointed  by  the  stata 
;  to  take  possession  ol  the  property 
ae  subsequently  and  within  four 
bs  adjudicated  a  bankrupt,  no  sl- 
ice of  fees  baving  been  made  be- 
bankruptcy,  must,  the  bankruptcy 
ig  superseded  the  proceedings  in 
tate  court,  pay  over  all  sums  in  bis 
ission  without  deduction  of  his 
liis  claims  standing  on  the  same 
.  as  those  of  an  agent  in  posses- 
of  the  bankrupt's  property,  who 
be  required  to  make  payments  by 
nary  order.  In  re  Williama  (D.  C.) 
F.  788. 

jere  money  depoxited  within  four 
ha  to  release  attachment  was  paid 
adjadication  and  election  of  tros- 
>  the  attachment  creditor,  held  that 
immary  order  for  delivery  ot  the 
;y  to  the  trustee  was  proper.  In  re 
.  Ward  &  Co.  (D.  O.)  242  F.  999. 
e  liability  of  a  creditor  of  a  bank- 
corporation  on  bis  unpaid  stock 
iription,  and  as  director,  under  Civ. 
:  CaL  I  30e,  should  be  determined 
I  plenary  action.  In  re  La  Jolla 
ber  &  MIH  Co.  (D.  C.)  243  F.  1004. 
ider  sections  2(7),  23b,  summar? 
^inK  held  not  maintainable  against 
ty  sheriff  and  attorneys  for  judg- 
:  creditors  for  proceeds  of  sale  un- 
eiecDtion  after  filing  of  petition, 
■e  such  proceeds  had  passed  out  of 
before  the  adjudication. 
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In  re  Cox-Backle?  Co.  (D.  a)  245  F. 
367. 

Where  petitioner,  who  authorized  ^ 
bankrupt  to  sell  fertlliiers  for  its  ac- 
count, was  entitled  to  accounts  taken 
by  bankrupt  for  fertilizers  sold,  it  may 
by  snmmary  proceedings  compel  trustee 
to  turn  over  such  accounts,  without 
seeking  recourse  by  plenary  action.  In- 
ternational Agricultural  Corp.  v.  Sparks 
(D.  C.)  250  F.  31& 

Where  no  assessment  had  been  made 
■gainst  the  holder  of  stock  issued  to 
Incorporators  for  property  not  an  ade- 
quate consideration,  it  could  not  be  en- 
forced on  objection  by  a  crediiur  ot  the 
bankrupt  corporation  to  the  holder's 
claim,  without  the  holder's  assent,  as 
the  proceeding  is  summary,  and  direct 
proceedings  to  enforce  the  aaaesameut 
would  bave  to  be  taken  by  the  trustee. 
In  re  Manufacturers'  Box  &  Lumber 
Co.  (D.  C.)  251  F.  9o7. 

Wlere  bankruptcy  succeeds  a  com- 
mon-law assignment  nitbin  four  months, 
based  on  the  assignment  as  an  act  of 
bankruptcy,  the  bankruptcy  court  has 
jurisdiction  by  summary  proceedings  to 
call  upon  the  assignee  to  account  for 
funds  withheld  for  fees  and  expenses. 
In  re  Beiswig  IjD.  C.)  253  F.  390. 

Where  trnatee  fn  bankruptcy,  under 
order  of  referee,  took  possession  of  prop- 
erty of  the  bankrupt  in  the  hands  of  a 
receiver  appointed  by  the  state  court, 
held  that  possession  was  taken  by  sum- 
mary process,  wbich  is  not  in  accordance 
with  the  coipity  existing  between  state 
and  national  courts.  Brown  v.  Craw- 
ford (D.  C.)  254  F.  146. 

18.  — —  Against  advana  clalmaKta^ 
A  court  of  bankruptcy,  iu  determining 
conflicting  claims  to  property  In  its  cus- 
tody, acts  essentially  as  a  court  of  equi- 
ty. Orinoco  Iron  Co.  v.  Metzel,  230  F. 
40,  144  C.  C,  A.  338. 

Where  defendant  bona  fide  asserted 
title  to  property  which  had  belonged  to 
the  bankrnpt,  and  on  petition  by  the 
trustee  for  a  summary  order  to  dolivec 
possession  challenged  jurisdiction  of  the 
court  of  bankruptcy,  court  la  without 
jurisdiction  to  proceed.  Board  ot  Edu- 
cation of  Salt  Lake  Cily,  Utah,  v.  Lea- 
ry,  230  F.  521,  149  C.  C.  A.  573. 

On  petition  by  trustee  In  bankruptcy 
of  contractor  to  obtain  possession  oi 
property  of  contractor  held  by  principal 
defendant,  voluntary  appearance  by 
surety  on  contractor's  bond  aRainst  de- 
fendant, who  bad  recovered  judgment, 
.held  not.  ou  theory  that  surety  was  real 
party  in  interest,  to  give  bankruptcy 
court  jurisdiction  to  summarily  dispose 
of  matter.    Id. 

Where  a  claimant  of  property  and  re- 
ceivers of  a  bankrupt  entered  into  an 
agreement  concerning  its  disposition, 
bankruptcy  court  may,  without  any  in- 
dependent suit,  require  compliance  by 
either  party.  In  re  Holliugs worth  & 
Whitney  Co.,  242  F.  763,  155  C.  C.  A. 
841,    affirming    decree    In    re    Schmick 


5  9607 


BANKRUPTCY    (|  23) 


(Tit.  ( 


Handle  &  Lumber  Co.  (D.  C.)  233  F. 
448. 

A  proceeding  to  determine  tbe  ligbts 
to  property  claimed  bj  trustee  Id  bank- 
mptcy  and  claimant  beld  la  substance 
a  plenary  snit.    Id. 

Claim  by  board  of  edncation  to  mate- 
rial and  plant  of  defaulting  contractor, 
of  whicli  it  took  possession  before  bank- 
ruptcy, held  not  determinable  in  a  sum- 
mary proceeding,  except  witb  the  board's 
conseut.  In  re  Mid  town  Contracting 
Co.,  243  r,  56,  155  C.  C.  A.  586,  revers- 
ing order  (D.  C.)  238  F.  871.  Certiora- 
ri denied  Wilda  v.  Department  of  Edu- 
cation of  City  of  New  York,  38  S.  Ct. 
12,  245  U.  S.  654,  62  L.  Ed.  532, 

Claim  of  a  banlc  of  Che  right  to  set  off 
the  deposit  of  a  bankrupt  against  an  in- 
debtedness to  it  held  not  adverse,  in 
Huch  sense  as  to  require  a  plenary  suit 
by  the  trustee,  where  the  deposit  nas 
made  after  filing  of  the  petition  in  bank- 
ruptcy, and  the  trustee  may  proceed  by 
summary  proceedings.  Reed  v.  Barnett 
Nat.  Bank  of  JackBODTiUe  (C  C.  A.)  250 

Where,  after  tbe  respective  rights  of  a 
trustee  and  adverse  claim  acts  as  to 
property  had  fully  matured,  a  watch- 
man placed  in  charge  by  the  trustee 
peaceably  withdrew,  on  receiving  notice 
that  a  person  employed  by  adverse 
claimants  was  to  take  his  place,  neither 
force  nor  threats  being  used,  the  trus- 
tee had  DO  such  posseBsion  as  called  for 
summary  protection  by  tbe  bankruptcy 
court.  In  re  Mid-Valley  Coal  Co.  (C.  0. 
A.)  2S1  F.  815. 

Where  trustee  in  bankruptcy  had  pos- 
session of  tbe  leasebold  formerly  beld  by 
bankrupt,  bankruptcy  court  had  sum- 
mary jurisdiction,  on  petition  of  tmstee, 
to  determine  If  title  to  leaae  was  in 
bankrupt  estate  or  in  adverse  claimants. 
Lawhead  v.  Monroe  Bldg.  Co.  (C.  C.  A.) 
252  F.  758. 

Where  tb«  trustee  has  possession  of 
and  legal  title  to  any  property,  tbe 
bankruptcy  court  in  summary  proceed- 
ings may  adjust  demands  for  the  prop- 
erty ;  but,  where  the  trustee  has  not  ti- 
tle and  possession,  an  adverse  claim  to 
property  demanded  by  him  cannot  be 
Bummarily  determined.  In  re  Joseph  R. 
Marquette,  Jr.,  Inc.  (0.  0.  A.)  254  F. 
419. 

Where  the  bankrupt  is  a  corporation, 
summary  proceedings  may  He  to  recover 
corporate  property  in  the  possession  of 
an  officer  thereof  who  makes  no  person- 
al claim  to  It ;  but  as  against  another 
than  tbe  bankrupt,  who  sets  up  title  in' 
bimself,  bis  claim.  If  more  than  color- 
able, cannirt  be  disposed  of,  except  by 
plenary  Buit.    Id. 

Where  imported  merchandise  was  de- 
posited by  tbe  owner  in  a  bonded  ware- 
house, and  after  organizing  a  corpora- 
tion such  owner  pledged  the  warehouse 
receipt  as  collateral  security  for  a  cor- 
porate debt,  held  that,  as  title  remain- 
ed in  him,  bis  claim  to  tbe  property, 
which  he  asserted  on  bankruptcy  of  the 
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corporation,  could  not  be  disposed  of 
summary   proceedings.    Id. 

Where  a  fund  is  within  the  juried. 
tion  of  a  bankruptcy  court,  it  nmy  sui 
Diarily,  and  without  tbe  plenary  ai 
authorized  by  sections  23,  60,  adjudica 
disputed  rights  thereto ;  and  -where  I 
agreement  of  claimant  and  receive 
fund  was  paid  to  receivers  of  bankrn 
estate  as  receivers  of  bankruptcy  com 
that  court  bad  jurisdiction  over  fuE 
and  so  could  summarily  determine  di 
putes  as  to  right  thereto.  In  re  Sctuni 
Handle  ft  Lumber  Co.  (D.  C.)  233 
446. 

That  the  value  of  real  property 
controversy  was  small  will  not  warra: 
the  referee  in  sOmmarily  determisii 
tbe  title  thereto;  the  matter  being  oi 
as  to  which  a  plenary  suit  should  be  i 
Btitnted.  In  re  McCracken  (D.  C.J  2i 
F.  776. 

A  purchaser  in  possession  nnder  > 
tDStallment  contract  for  the  purchase 
land  beld  an  adverse  claimant,  witb 
tbis  section,  and  not  merely  an  occ 
pant,  with  the  trustee  in  constmcti' 
posSPBsfon,  and  the  referee  may  not  sac 
marily  determine  the  title  to  the  pro 
erty.    Id. 

Wbere  the  right  of  a  trustee  to  pro 
erty  in  poMcasIon  of  a  third  periion  d 
pends  entirely  upon  a  question  of  la' 
tbe  court  of  bankruptcy  bas  jnrisdictii: 
to  determine  such  riaht  in  a  summai 
proceedine  on  petition  of  the  tniste 
In  re  MIdtown  Contracting  Co.  (D.  C 
238  F.  871,  order  reversed  (C.  C.  A.)  2'. 
F.  56. 

Where  sherifE  has  made  levy  and  is  i 
possession  of  property  of  alleged  banl 
rupt,  be  Is,  until  .adjudica ticn,  to  I 
deemed  an  adverse  claimant,  and  cai 
not  be  compelled,  on  motion,  to  delivi 
possession  of  such  prope: 
L.  Popkin  &  Co.  (D.  C.)  24 


One  named  as  assignee  for  benefit  i 
crediCors  is  npt  adverse  claimant,  ai 
bankruptcy  court  can  in  summary  pr 
ceediug  dispose  of  validity  of  assigi 
ment.  In  re  Colwell  Lead  Co.  [D.  C 
241  F.  022. 

Claim  of  licensed  saloon  keeper's  tru: 
tee  in  bankruptcy  to  licenses  beld  a( 
triable  in  a  summary  proceeding,  as  tt 
adverse  claim  of  one  to  whom  tbey  ha 
been  assigned  was  not  merely  colorabl 
In  re  Vocke  (D.  C.)  242  F.  963. 

Under  section  2,  subds.  6  and  7  an 
section  23a,  petition  by  trustee  in  banl 
rupCcy  for  determination  of  leseor'a  at 
verse  claim  to  lease  of  which  bankruf 
had  possession  until  filing  of  petitioi 
and  of  which  trustee  acquired  peacefi 
poERcssioD.  is  a  proceeding  in  bankrupi 
cy  instead  of  plenary  suit.  In  re  Segt 
Bros.  Co.  (D.  C.)  243  F.  459. 

Under  this  section,  referee  in  banli 
riipCcy  does  not  have  summary  jurlsdii 
tion  to  determine  creditor's  right  to  co 
lections  already  made  under  asslgnmei 
of  book  accounts  by  bankrupt,  court  c 
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iiptcy  not  having  jarisdictioii  ot 
ttnt  the  court  of  b&nkruptc;  has  ju- 
tioD  to  detennine  id  summarT 
er  tighta  of  parties  to  uncollected 

BccountB,  which  bankrupt  had  b; 
itioD  BBsigned  to  stockholder.  In 
ittlieb  ft  Co.  (D.  C.)  240  F.  139. 
ere  creditor  did  not  answer  to  mer- 
itition  of  referee  seeking  recovery 
ok  bccoudCb  assigned  b;  bankrupt 

after  bis  objection  to  jurisdiction 
nkrnptcj  court  to  sommarily  deter- 

ownership  ot  accounts  was  over- 
,  answer  to  merits  did  not  waive 
dons  to  jurisdictioD.  Id. 
lie  court  ot  bankruptcy  may  not  in 
lary  proceedings  determine  saffi- 
f  of  truly  adverse  claim,  yet  such 

may  take  jurisdiction  of  petition 
ustee  for  order  requirinf  dalmantj 
m  over  to  him  property  belonging 
inkrupt,  where  claim  made  after 
ulent  transfer  was  founded  upon 
it  and  flagrant  fraud.  In  re  Bes- 
Shapiro  &  Co.  (D.  G.)  246  P.  8T9. 
lere  property  is  in  posaesaion  of  I 

party  claiming  title  adversely  to 
ankrupt,  based  upon  a  transfer  an- 
iog  the  bankruptcy,  the  claim  of 
rustee  thereto  cannot  be  Bummarily 
mined  by  a  referee,  but  a  plenary 
is  necessary.  In  re  Phcenii  Plan- 
lill  (D.  C.)  250  F.  888. 
ere  petitJoner  claimed  a  leasehold 
:ida  and  to  own  structures  tbereoD, 
in  adjudication  of  her  title  would 
re  other  parties  to  be  brought  in, 
mmmar;  petition  to  restrain  the 
>e  from  selling  such  lands,  etc.,  as 

of  the  bankrupt,  cannot  be  grant- 
nt  that  question  should  be  left  for 
mination  in  a  plenary  action,  for 
oner  might  forbid  the  sale  and  no- 
lurchasers  of  her  interest,  and  such 
lasers  could  acquire  no  greater 
I  than  the  bankrupt  had.  In  re 
e  River  Lumber  Co.  (D.  C.)  25L  F. 


no  company's  good-faith  : 
le  aud  right  of  possession  to  piano 
tiooally  sold  by  it  to  a  bankrupt 
ituted  an  "adverse  claim,"  as  dis- 
ished  from  a  "proceeding  in  bank- 
y,"  and  entitled  it  to  a  plenary 
Dg  in  the  bankruptcy  court,  but 
the  kind  of  plenary  bearing  that 
i  end  the  situation.  Where  the 
ee's  petition  in  bankruptcy  court 
St  piano  company,  in  nature  of  bill 
iiiet  title,  and  rule  thereon  that 
'  company  appear  and  set  up  its 
.  were  an  invitation  to  the  compa- 
>  have  a  plenary  determination  of 
Ueged  rights,  and  company  having 
ted  to  the  jurisdiction,  and  with- 
a  on  adverse  ruling,  title  was  prop- 
decreed  in  the  trustee.  Story  A 
;  Piano  Cki.  T.  Holmes  (C.  C.  A.) 
i".  565. 

common-law  assignee  holds  the 
'rty  as  agent  for  the  assignor,  and 
!  bankruptcy  follows  within  four 
hs  tbe  fact  that  he  claims  a  certain 
of  the  funds  still  in  bis  handa  foi 


fees  ami  expenses  does  not  convert  him 
into  an  adverse  claimant.  In  re  Reiswig 
(D.  C.)  253  F.  390. 

One  claiming  title  to  and  right  of  pos- 
session of  land  also  claimed  by  trustee 
in  bankruptcy  as  part  of  the  estate  is 
entitled  to  a  trial  by  independent  suit  at 
law  or  in  equity,  as  distinguished  from  a 
summary  proceeding  in  bankruptcy. 
Peters  v.  Bowers  (Colo.)  158  P.  1101. 

Bankruptcy  court's  Jurisdiction  to 
proceed  in  summary  mannel'  to  veat  re- 
ceiver with  possession  of  property  de- 
pends on  facta  disclosed  from  time  to 
Ume,  and  though  it  has  jurisdiction  to 
institute  such  proceedings,  it  ma;  be 
ousted  of  such  jurisdiction  by  claim  of 
third  party.  Morgan  v.  Chicago  ft  N. 
W.  Ry.  C*.  (Wis.)  169  N.  W.  7T7. 

II.  JURISDICTION 


23.  ^^  Claims  an  property  Ih  pes* 
•Msioi  of  trtiataa.— Under  section  23, 
■nbds.  "a,"  "b,"  bankruptcy  court  has 
DO  jurisdiction  of  controversies  with 
adverse  claimant,  whose  claim  does  not 
rest  upon  mere  pretense,  put  forward 
in  bad  faith,  whether  it  involves  a 
question  of  law  or  one  of  fact.  In  re 
Midtown  Contracting  Co..  243  F.  66, 
155  C.  C.  A.  580,  reversing  order  <D. 
C.)  238  F.  871.  Certiorari  denied 
Wilds  V.  Department  of  Education  of 
City  of  New  York,  38  8.  Ct.  12,  246  U. 
S.  654.  62  L.  Ed.  532. 

25.  — -  Profereices  and  fraudulent 
MnveyanoM^Under  sections  23b,  60b, 
as  amended  in  1903  and  1910,  bank- 
ruptcy court  held  to  have  jurisdiction 
of  suit  to  recover  preference,  regard- 
less of  citizenship  or  amount  involved. 
Golden  Hill  Distilling  Co.  v.  Logue,  243 
P.  342,  156  C.  C.  A.  122. 

tinder  section  23b,  as  amended  by 
Act  Feb.  6,  1903.  i  S,  and  Act  June 
25,  1910,  I  7,  the  trustee  in  bank- 
ruptcy may  sue  in  the  bankruptcy 
court  to  set  aside  a  conveyance  in  fraud 
of  creditors.  Winslow  v.  Staah  (D.  C.) 
233  V.  305, 

Under  sections  23h,  60b,  end  in  view 
of  section  68.  petition  charging  that 
bank  placed  one  in  charge  of  business 
of  bankrupts  to  accumulate  deposits 
which  were  applied  to  its  indebtedness, 
states  action  within  jurisdiction  of 
baukruptcy  court,  being  one  to  set  aside 
preferential  transfer  made  by  accu- 
mulation. Wilson  V.  Citizens'  Trust  Co. 
(D.  C.)  233  F.  697. 

Under  sections  23b,  60fa,  67e,  court 
of  bnnkruptcy  has  jurisdiction  to  en- 
tertsiu  bill  to  set  aside  mortgage  ex- 
ecuted by  bankrupt  as  being  preferen- 
tial and  also  fraudulent.  Hawkins  v. 
Dannenberg  Co.  (D.  C.)  234  F.  752. 

Under  section  23b,  as  amended  by 
Act  June  26,  1910,  and  section  70e, 
bankruptcy  court  of  California  has  ju- 
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risdiction  over  suit  by  trastee  of  Cali- 
fornia bankrupt  against  citizens  of  Cal- 
ifornia to  set  aside  alleged  fraudulent 
transfer  of  Washington  lands,  made 
more  than  four  months  before  petition, 
where  recovery  of  value  of  property 
was  sought.  Hall  v.  Glenn  (D.  C.)  247 
F.  997. 

A  court  of  bankruptcy  is  without  ju- 
risdiction, under  sections  23b,  60b,  67c, 
70e,  of  a  suit  in  equity  by  bankrupt's 
trustee  to  recover  land,  possession  of 
which  the  bankrupt  surrendered  to  his 
father  within  four  months  of  adjudi- 
cation on  theory  that  title  had  passed 
to  bankrupt  by  virtue  of  a  parol  gift 
from  the  father.  Flanders  v.  Coleman 
(D.  C.)  249  F.  757. 

26.  —  Suits  which  bankrupt  could 
not  have  maintained^— Under  section  2, 
cl.  7,  and  sections  23b  and  47a  (2),  as 
amended,  a  trustee  held  not  authorized 
to  sue  on  unpaid  stock  subscriptions  in 
bankruptcy  court  on  theory  that  the 
suit  was  not  one  which  the  corporation 
could  have  brought.  Eelley  v.  Gill,  38 
S.  Ct.  38,  245  U.  S.  116,  62  L.  Ed.  185, 
affirming  decree  Same  v.  Arrons  (D. 
C.)  238  F.  996. 

Under  section  2,  d.  7,  and  section 
23b,  held,  that  trustee  of  bankrupt  cor- 
poration could  not  sue  numerous  non- 
resident subscribers  to  corporate  stock 
for  unpaid  subscriptions  in  district  of 
corporation's  residence,  etc.,  where 
bankruptcy  occurred;  corporation  hav- 
ing no  power  to  maintain  such  suit. 
KeUey  v.  Aarons  (D.  C.)  238  F.  996. 

27.  —  Consent  or  waiver  of  objeo- 

tions.— A  chattel  molrtgagee  of  a  bank- 
rupt corporation,  by  answering  to  the 
merits,  consents  to  the  jurisdiction  of  a 
federal  bankruptcy  court  other  than 
that  of  the  bankrupt's  residence  to  en- 
tertain a  petition  to  determine  the  va- 
lidity *of  the  mortgage  on  the  ground 
that  it  was  not  recorded  in  the  county 
where  the  bankrupt  resides.  Fairbanks 
Steam  Shovel  Co.  v.  Wills,  36  S.  Ct. 
466,  240  U.  S.  642,  60  L.  Ed.  841,  af- 
firming decree  In  re  Federal  Contract- 
ing Co.,  212  F.  688,  129  C.  C.  A.  224. 

Persons  asserting  conflicting  claims 
to  property  in  possession  of  a  court 
of  bankruptcy  held  to  have  invoked  the 
jurisdiction  of  that  court  to  determine 
their  respective  rights.  Nisbet  v.  Fed- 
eral Title  &  Trust  Co.,  229  F.  644,  144 
C.  C.  A.  54,  certiorari  denied  36  S.  Ct. 
553,  241  U.  S.  669,  60  L.  Ed.  1229. 

The  wife  of  the  bankrupt  held  to 
have  consented  that  the  bankruptcy 
court  have  jurisdiction  to  determine  the 
amount  to  which  she  was  entitled  un- 
der an  agreement  for  the  release  of 
her  inchoate  dower  -  interest,  if  such 
consent  was  necessary  under  section 
23b.  In  re  Dialogue  (D.  C.)  241  F. 
290. 

Where  respondent  made  no  objections 
on  hearing  before  referee  or  on  hearing 
on  petition  for  review,  held,  that  he 
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waived  objection  that  court  of  bank- 
ruptcy was  without  jurisdiction,  under 
section  23b,  to  consider  petition  by 
trustee  to  require  respondent  to  deliver 
property  in  his  possession.  In  re  Berry 
(D.  C.)  247  F.  700. 

28.  Jurisdiction  of  other  federal 
courts^— The  federal  District  Court 
may  not  entertain  jurisdiction  of  bill 
or  cross-bill,  where  allegations  to  im- 
press a  trust  on  property  of  bankrupts 
in  administration  in  another  district 
constitute  an  attempt  to  secure  priority 
of  payment  out  of  bankrupts'  estate, 
because  of  moneys  frandulenUy  obtain- 
ed by  the  bankrupts.  Knanth,  Nachod 
&  Kuhne  v.  Latham  &  Co.,  37  S.  Ct 
139,  242  U.  S.  426,  61  L.  Ed.  404.  af- 
firming judgment  219  F.  721,  135  C.  C. 
A.  419. 

The  filing  of  an  answer  to  the  mer- 
its by  defendant  in  a  plenary  action  by 
a  trustee  brought  in  a  District  Court, 
without  objection  to  the  jurisdiction  of 
the  court,  held  to  amount  to  a  con- 
sent to  such  jurisdiction,  within  section 
23b.  Seegmiller  v.  Day,  249  F.  177, 
161  C.  C.  A.  213. 

Section  23b,  as  amended  by  Act  June 
25,  1910,  §  7,  does  not  give  the  United 
States  courts  jurisdiction  over  a  suit 
by  the  trustee  in  bankruptcy  to  recover 
notes  due  the  bankrupt.  De  Friece  v. 
Bryant  (D.  C.)  232  F.  233. 

Section  2  (20),  does  not  give  the 
court  jurisdiction  over  a  plenary  suit  by 
a  trustee  in  banlcrnptcy  appointed  in 
another  district  to  recover  a  debt 
owed  by  one  residing  within  its  terri- 
torial limits.    Id. 

A  District  Court  has  jurisdiction  in 
equity  of  a  suit  by  a  trustee  to  set 
aside  a  fraudulent  conveyance  of  prop- 
erty by  the  bankrupt,  without  consent 
of  the  defendant,  under  section  70e  and 
section  23b  as  amended  by  Act  Jane  25, 
1910,  §  7.  Davis  v.  Gates  (D.  C.)  235 
F.  192. 

Trustees  in  bankruptcy  may  resort 
to  a  plenary  action  in  the  District 
Court  to  protect  their  right  to  the  pos- 
session of  personal  property  belonging 
to  the  bankrupt.  Atherton  v.  Beaman 
(D.  C.)  243  F.  930.' 

A  federal  District  Court  has  no  juris- 
diction to  make  partition  of  real  es- 
tate between  a  trustee  in  bankruptcy 
and  the  bankrupt's  wife,  and  cannot 
authorize  her  to  sell  her  interest,  and 
the  most  it  can  do  is  to  order  sale  of 
the  bankrupt's  interest.  Harlin  v. 
American  Trust  Co.  (Ind.  App.)  119 
N.  B.  20. 

The  district  court,  in  view  of  this 
section,  as  amended,  had  jurisdiction  to 
entertain  a  suit  by  a  trustee  in  bank- 
ruptcy to  construe  a  will  under  which 
the  bankrupt  was  claimed  to  be  a  devi- 
see. Scott  V.  Gillespie  (Kan.)  176  P. 
132. 

28</2-  Jurisdiotion  of  offenses  aoainst 
bankruptcy  law^-Only  the  court  where 
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)o«itive  act  of  convertiDg  ot  r«- 
g  the  pbfiical  property  was  done 
irisdictioQ  of  the  offense  of  fraud- 
7  concealing  property  from  the 
te  in  bankruptcy.  -The  conrt  in 
a  voluntary  petition  in  bank- 
1  was  filed  haa  no  juriadicdon, 
Const.  Amead.  art.  6.  of  the  of- 
of  fraadulently  concealing  prop- 
which  waa  never  within  that  dia- 
aotwithatanding  aection  23c. 
ch  Y.  U.  8.,  231  r.  57.  148  C.  a 
5. 

JariMllotlaB  af  atata  oaarta^ 
court  held  to  have  Juriadiction 
iteimine  that,  as  between  bank- 
stockbrokers  and  a  cuatomer,  lur- 
if  debt,  to  secure  which  bankrupt 
ed  securities  of  such  customer 
ther  custom  era,  belonged  to  such 
mer.  In  re  Stringer  (D.  C.)  230 
7. 

ere  a  trustee  in  bankruptcr  brisga 
I  la  the  Btate  court  to  recover  a 
ed  fond,  part  of  which  belonged  to 
ankrupt'a  wife,  the  court  has  jn- 
tion  to  apportion  the  fund.    Ten- 

V.  BeggB  (Cal.)  168  P.  140. 
the  ebience  of  federal  statute  to 
ontrary,  one  baa  a  right  to  have 
aim  of  title  to  and  right  of  pos- 
<n  of  land,  alao  claimed  by  trua- 
in  bankruptcy  aa  part  of  bank- 
estate,  tried  in  the  state  court; 
hat  trustee  in  bankruptcy  claima 
in  posse Bsion  of  land  as  an  as- 
'.  bankrupt's  estate  does  not  pre- 
a  third  person  bringing  action 
'or  against  the  trustee  in  the 
court,  Peters  v.  Bowers  (Colo.) 
■.  1101. 

vidual  creditors  of  bankrupt, 
\  conveyance  was  void,  could  not 
ain  suit  to  have  it  canceled  and 
rty  sold  to  satiBfy  their  demands, 
at  showing  their  motion  in  bank- 
t  court  to  have  trustee  proceed 
It  property,  or  bis  refusal  to  take 
to  administer  it  as  part  of  bank- 
estate.  Wright  V.  H.  B.  EhrUch 
„  91  S.  B.  412,  146  Gfl.  400. 
ition,  alleging  defendant'a  indebt- 
s,  that  while  insolvent  be  eiecut- 
id  conveyance  to  delay  and  defraud 
ors,  and  tbat  petitioners,  who 
lot  proved  claim  in  bankruptcy, 
out  and  levied  attachment  04 
in  debtor's  posaeasion,  praying 
lie  to  aatisf?  their  demand,  atat- 

cause  of  action.  Id. 
case  of  partitian  by  a  trustaa 
!t  the  bankrupt's  wife  is  a  con- 
:sy  arising  from  settlement  of  the 
upt'a  estate,  as  distinguished  from 
needing  in  bankruptcy  proper,  and 
state  courts  hsve  jurisdiction. 
1  V.  American  Trust  Co.  (Ind. 
llfl  N.  B.  20. 

■re  action  by  a  trustee  in  bank- 
f  ia  brought  in  a  atate  court,  the 
ire  of  liis  relief  in  the  Srst  in- 
>  ia  determined  tbere,  but  a  state 
ia  not  concerned  with  distribu- 
<f  proceeds;    that  being  for  bank- 
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mptcy  court.  Bergio  t.  Blackwood 
(Minn.)   170  N.  W.  B08. 

The  state  court  has  Jurisdiction  to 
allow  a  defendant  a  set-off  against  the 
claim  of  a  plaintiff  aa  trustee  in  bank- 
roptcy.  Gill  V.  Farmers'  &,  Merchants' 
Bank  (Mo.  App.)  19S  S.  W.  G38. 

Where  mortgagee,  who  was  entitled 
to  rents  of  mortgaged  property  be- 
cause of  default  in  mortgage,  was  re- 
strained by  order  of  referee  in  bank- 
ruptcy from  applying  for  receiver  for 
tenia,  be  should  have  asserted  his  right 
of  priority,  aod  moved  to  vacate  such 
order  in  the  United  Sutes  District 
Court  In  bankruptcy  proceedings,  and 
cannot  sue  trustee  in  bankruptcy  in 
state  court  for  rents  collected.  Rhine- 
lander  V.  Richards  (Sup.)  171  N.  Y.  8. 
436. 

A  trustee  in  bankruptcy  may  sne  in 
the  state  court,  and  where  be  does  so 
to  recover  property,  he  is  entitled  to 
all  remediea  and  all  relief  which  would 
be  afforded  any  other  party  litigant  un- 
der the  same  facts.  Van  Zandt  v.  Par- 
son. 1B8  P.  1153,  81  Or.  453. 

Where  one  to  whom  purchase- money 
mortgage  bad  been  assigned  as  col- 
lateral by  a  bttakrupt  foreclosed  mort- 
gage In  state  court,  mortgagor,  on  pay- 
ment of  mortgage,  could  not  direct 
clerk  to  retain  amount  in  excess  of 
plaintifTs  claim  for  reimbursement  of 
mortgagor  for  eipenditures  ia  defend- 
ing title;  as  bis  claim  was  one  agoinat 
the  bankrupt,  and  he  could  not  compel 
trustee  in  bankruptcy  to  come  into 
atate  conrt  to  determine  mortgagor'a 
right  to  preferential  lien.  Qoldsmith  v. 
Winner   Shingle   Co.    (Waah.)    165   P. 

See,  also,  notea  under  f(  9586,  6644, 
9651,9054. 

30.  Conflleting  jarlsdlctlaa  of  atate 
and  fedaral  oourtt.— See,  also,  notes 
under  S  SS86. 

In  a  proceeding  involving  settlement 
of  a  bankrupt's  estate,  a  state  court 
should  inquire  cautiously,  and  in  a  spir- 
it of  comity  and  courtesy,  whether  it 
will  result  in  a  conflict  of  courts,  and 
If  decision  is  in  the  negative,  it  ahould  ' 
entertain  action  and  proceed,  but  it  will 
not  be  justified  in  refusing  to  act  be- 
cause a  pleading  auggests  poasible  con- 
flict, A  conflict  of  courta  beld  not  to 
arise  from  the  fact  that  prior  to  filing 
a  complaint  in  partition  by  a  trustee 
against  the  bankrupt's  wife  the  federal 
court  ordered  him  to  seU  the  bank- 
rupt's undivided  interest.  Harlin  T. 
American  Trust  Co.  and.  App.)  119  N. 
B.  20. 

30'/2>  Ramoval  of  oau*e«  to  fsdarid 
court ^A  plenary  suit  against  purchaa- 
er  from  bankrupt,  who  did  not  comply 
with  Rem.  &  Bal.  Code  Wnsh.  %  E2!)6, 
relating  to  bulk  sales,  brought  by  trus- 
tee under  section  TOe,  as  amended, 
may  in  view  of  section  23,  aubds.  "a" 
and  "b,"  and  sections  60b  and  CTe,  be 
removed  by  n  on  re  si  (tent  purchaser  to 
federal   court    on   ground    of   diversity 
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III.  LIMITATION   OF    ACTIONS 

See  I  959S,  note  22. 
34.  LiMitatlan  of  aotlona  In  gentral 
— Partlm    ilTected    by    atatuta.— When 

the  plea  of  limitatioDB  is  good  against 
creditors,  it  is  good  BEainst  the  traatee 
Id  bankruptcy.  Garland  T.  Arrowood 
{N.  0.)  00  8.  B.  760. 

IV.   PARTIES,      PLEADING,      EVI- 
DENCE,  AND    PROCEDURE 

38.  Partles^-Wbere  trtiatee  in  bank- 
lupCc;  appointed  by  Distriot  Court  iu- 
■tituted  an  actiun  in  Diatrict  Court  for 
another  state,  on  behalf  of  bankrupt 
eatate,  only  court  appointing  trustee 
haa  jurisdiction  to  allow  otbera  to  in- 
tervene as  partiea.  Babbitt  t.  Itead. 
240  F.  fiW,  153  C.  G.  A.  492. 

In  a  suit  by  the  receiver  of  a  bank- 
nipt  Id  another  state  to  wind  up  the 
affairs  of  a  corporation  of  that  state 
in  which  bankrupt  was  a  stockholder, 
other  claimants  of  stock  held  b;  bank- 
rupt held  entitled  to  intervene.  West 
v.  Empire  Life  Ins.  Co.  (D,  O.)  237  P. 
303. 

The  trustee  in  bankruptcy  of  an  in- 
Bolveut  corporation  may  maintain  a 
jtint  equitable  action  against  all  Bub- 
Bcribers,  though  they  do  not  reside  in 
the  same  county,  to  recover  so  much  of 
their  unpaid  subscriptions  an  is  neces- 
sary to  defraj  the  debts.  Chappell  v, 
I^we,  89  S.  E.  777,  145  Ga.  717. 

Where,  in  a  bill  by  creditors  of  a 
bankrupt  foreign  corporation  to  en- 
force payment  for  st^ck,  it  is  nowhere 
alleged  that  the  cause  of  action  sought 
to  be  enforced  is  contractiinl,  but  where 
on  the  contrary  such  cause  of  action 
]s  admittedly  statutory,  the  corpora- 
tion and  stockholders  are  necessary 
liarties  to  the  action.  Smith  v.  Kaa- 
tor,  105  111.  App.  458;  Bnell  v.  Same, 
Id.  464. 

After  adjudicalion  in  bankruptcy,  an 
action  against  debtor  of  bankrupt  can- 
not be  maintained,  either  by  the  bank- 
rupt'a  assignee  for  tbe  benefit  of  credi- 
tors or  bis  trustee  in  bankruptcy  in 
the  name  of  the  assignee,  notwithstand- 
ing Code  Civ.  Proc.  N.  T.  t  756,  and 
Bankruptcy  Act,  i  67.  Gilbert  v.  Me- 
chanics' &  Metals'  Nat.  Bank  of  City 
of  New  York  (Sup.)  160  N.  T.  S.  710, 
S5  Misc.  Bep.  364.  judgment  affirmed 
Same  v.  Mechanics'  &  Sic  to  Is'  Nat. 
Bank  of  New  York,  102  N.  Y.  8.  1121. 

42.  Allegationa  of  truttee't  hill  or 
CompWnt^-A  complaint  in  partition 
by  a  trustee  in  bankruptcy  need  not 
aver  permission  to  sue,  as  he  derives 
hla  right  from  this  section.  Berlin  v. 
American  Trust  Go.  [Ind.  App.)  119 
N.  B.  20. 

A  petition  against  a  stockholder  bj 
a  trnstee  in  bankruptcy  of  a  corpora- 
tion for  par  value  of  stock  for  which 
defendant   had   transferred   leaae    con- 


taining covenant  against  asugnm 
held  insufficient  to  state  a  cause 
action.  Chilaon  t.  Cavanagh  (Okl.) 
P.  001. 

Trustee  In  bankruptcy  cannot  qi 
tioD  judgment  against  bankrupt,  na 
he  alleges  and  proves  his  riglit  to 
pear  as  trustee  in  bankruptcy,  wt 
iiivolves  filing  of  petition  in  bankrup 
and  adjudication,  his  appointment, 
his  qnaliflcations  as  trustee.  Ander 
T.  Staytou  SUte  Bank  (Or.)  159 
1033. 

43.  DefansM  to  tnistett's  bill 
complalnti^-A  corporation's  parUd 
tion  in  the  illegal  iasuance  of  ita  boi 
contrary  to  Stock  Corporation  I 
N.  Y.  i  50,  did  not  prevent  relief 
its  trtiatee  in  bankruptcy,  suing  to  c< 
pel  their  return.  In  re  Progresi 
Wall  Paper  Corporation,  229  F.  i 
143  C.  O.  A.  D57,  reversing  ord 
<D.  C.)  224  F.  143;  Id.,  229  F.  C 
143  0.  C.  A.   668. 

In  action  by  truatee  in  bankrup' 
plaintiff's  reply  held  to  charge  t 
defendant  had  notice  of  bankruptcy 
tition  before  he  paid  judgment  in  | 
niebment  proceeding  against  bankn 
Petty  T.  Wilkins  (Ark.)  196  S.  W.  4 

In  action  by  trustee  in  bankm; 
held,  that  answer  that  defendant  [ 
money  "in  good  faith"  in  aatiafad 
of  judgment  in  garni ahment  proce 
ings  against  bankrupt  must  be  c 
strued  as  meaning  that  there  was 
collusion  between  defendant  and  ju 
ment  plaintiff  in  such  proceeding. 

Even  if  atock  were  issQed  for  p 
cash  and  a  note  for  balance,  is  vii 
tion  of  the  Constitution,  this  w« 
not  prevent  the  corporation's  tmt 
in  bankruptcy  recovering  on  the  u> 
Smoot  v.  Perkins  (Tei.  Civ,  Aj 
195  S.  W.  988. 

A  corporation's  fraud  in  inducini 
sub  scrip  tion  to  stock,  not  being  c< 
plained  of  till  after  its  insolvency,  ' 
not  avail  as  a  defense  in  action  by 
truatee  in  bankruptcy  on  note  gi 
for   subscription.     Id. 

44.  Pleadlagt  in  tults  against  tr 
tees. — Trustee  in  bankruptcy,  hav 
tbe  right  of  attaching  creditor,  ia 
ipso   facto   a   bona   fide   purchaser 

.value,  and  that  he  ia  such,   nnaCec 
by    outstanding    equities    against 
bankrupt,    is    an    affirmative    defer 
which    must    be    pleaded    and    prov 
Coates  v.   Smith,   100   P.   517,   81 
556. 

45.  BanleH  ol  proof  and  avidanoo 
trustee's  sult^-In  an  action  by 
trustee  of  a  bankrupt  corporation  to 
cover  a  stock  assessmpnt,  evidence  h 
insufficient  to  support  the  charge  t' 
defendant,  in  bad  faith,  made  an  ei( 
sive  valuation  of  the  property  tun 
over  to  the  corporntion  for  its  sto 
Courtney  v.  Ohl,  240  F.  124,  163  O. 
A.  100. 

In  an  action  by  a  trustee  in  bankru 
cy   to  enforce   a  stockholder'a  liabili 
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□ce  held  to  warrant  the  jury  in 
ig  fraud  In  the  vaJuation  by  the  di- 
ra  of  the  property  received  in  ei- 
!e  for  tbe  stock,  bo  that  the  stock 

Dot  full- paid,  under  Corporation 
P.  L.  N.  J.  1896,  p.  293)  |  40.    Ed- 

T.  Beckscber,  240  F.  863,  153  O. 

54B. 
a  proceeding  where  trustee  in  bank- 
'7  of  alleged  HubBidiar;  company  aa- 
1  ■  right  tn  damages  oD  account  of 
ed  miBmaoHKemeDt  of  subsidiarj 
any  b?  principal  company,  of  which 
indeDtB  were  receivers,  oridence 
insufficient  to  establish  mismanage- 
.  Emerson  t.  Fisher,  246  F.  642, 
:.  C.  A.  B98. 

action  by  a  trustee  In  bankniptCT, 
;  to  recover  firm  assets  applied  to 
uiynient  of  the  d^bt  of  a  partner, 
inrden   is   on   defendants   to   prova 

the  peyaeot  was  made  with  the 
nt  of  the  other  partner.    Ityan  t. 
nagh  (D.  C.)  238  F.  604. 
salt  by  trustee  to  recover  personal 
rrty   belouging  to  estate   of   bank- 

complaint  stating  a  cause  of  action 
:plevin,   burden   is   on   plaintiff   to 

•  that  property  in  controversy  was 
irty  of  bankrupt  at  time  be  went 

bsnkruptcv.      Collier    v.    Hopper 

)  202  S.  W.  687. 

ts  brought  by  trustee  in  bankrupt- 
state  court  will  be  tried  same  as 

ither  actions,  and  according  to  rules 

Fidence   prevailing   in   Rtate   fourt. 

er   V.   Wiemer   (Iowa)   165   N,   W, 

BSRumpsit  by  trustee  iu  hnnkrupt- 
recover  money  received  from  bank- 
evidence  held  not  to  warrant  find- 
t  was  intention  of  defendant  and 
rupt  to  transfer  to  defendant  abso- 
itle  to  surplus  arising  from  sale  of 
-upt's  stock  collateral  to  note  slgn- 
t  defeodaut  for  bankrupt's  sccom- 
tion.    Moulton  v.  Perkins.  100  A. 

116  Me.  218.      ■ 
idence    held    insufficient    to    show 

In  the  conversion  of  property  of 
ankrupt.  Jones  v.  Shiro,  102  A. 
16  Me.  512. 

!  burden  is  on  the  trustee  ia  bank- 
j,  suing  to  recover  property  of  the 
i  alleged  to  have  been  converted, 
ove  tbe  existence  of  fraud  by  evi- 
'  that  is  full,  clear,  and  couvinc- 
Id. 

an  action  by  tbe  trustee  In  bank- 
y  of  a  bank  to  recover  funds  con- 
I  into  a  loan  by  defendant  upon  the 
Iihoriied  request  of  the  bank's 
,  evidence  tending  to  show  a  fraud- 
intent  upon  the  part  of  the  owners 
e  bank  to  defraud  the  seller  and 
itors  of  the  bank  ia  immaterial,  un- 
:he  defendant  was  a  party  to  or 
of  the  fraud.  Kniaely  v.  People's 
Rank  of  Saginaw  (Mich.)  163  N. 
13. 

•  burden  of  proving  that  sale  by  a 
ee  of  tbe  property  of  a  bankrupt, 

conformablj  to  tbe  contract  of 
E,  was  unfair,  is  on  tbe  trustee  in 
'uptcy  of   tbe  pledgor,   who   seeks 


to  avoid  the  sale.  Gointnerclal-Germa- 
Dia  Trust  ft  Sav.  Bank  of  New  Orleana, 
Zjt.,  V.  Conner  (Miss.)  75  So.  446. 

If  trustee  in  bankruptcy  of  contractor 
with  state,  and  bank  which  lent  to  con- 
tractor, would  overturn  accounting  bad 
by  surety  for  contractor  with  Secretary 
of  State,  supported  by  competent  testi- 
mony, they  must  show  account  is  errone- 
ous, '  and  specify  wherein.  Derby  v. 
United  States  Fidelity  &  Guaranty  Co. 
(Or.)  169  P.  500. 

In  action  by  trustee  in  bankruptcy  to 
recover  amount  collected  by  defendant 
bank  since  date  of  adjudication  on  two 
contracts  to  supply  monuments  placed 
in  its  bands  by  bankrupt  prior  to  that 
date,  evidence  regarding  contracts,  not 
covered  by  specification,  necessary  to 
intelligent  understanding  of  ptaiDtifTs 
case,  was  admiaaible.  Goodwin  v.  Barre 
Sav.  Bank  A  Trust  Co.  (Vt.)  100  A.  84. 

46.  EvIdeRM  In  wiilans  against  tras- 
tM.^One  seeking  to  reclaim  goods  from 
trustee  in  bankruptcy,  on  ground  that 
they  were  purchased  without  reason- 
able expectation  of  making  payment, 
held  to  have  tbe  burden  of  showing 
fraud.  Sohroth  ».  Monarch  Fence  Co., 
229  F.  549.  144  C.  C.  A.  9. 

47.  Trial  aad  lidgHent— In  action 
against  attorney  for  assisting  bankrupt 
to  divert  moneys  from  his  estate,  ques- 
tion of  sttornejr's  participation  in 
scheme  held  for  jury;  tbe  evidence  be- 
ing conflicting.  Arnold  v.  Horiigan,  238 
F.  39,  151  C.  C.  A.  115. 

Decree  requiring  Board  of  Trade  to 
Issue  membership  certificate  to  bank- 
rupt member's  trustee  fur  purposes  of 
■ale  held  not  objectionable  as  giving 
him  membership,  regardless  of  tbe  rules 
of  tbe  association.  Board  of  Trade  of 
City  of  Chicago  v.  Weston,  243  F.  332. 
156  C.  C.  A.  112. 

Adjudication  in  state  court  that  wife 
of  Louisiana  bankrupt  was  entitled  to 
surplus  left  after  forectosure  of  mort- 
gage, held,  though  court  allowed  inter- 
est and  trustee  in  bankruptcy  was  par- 
ty, not  conclusive  adjudication,  entitling 
wife  to  interest,  on  account  of  ber 
property  received  by  bankrupt,  which 
was  binding  on  trustpp.  Murphy  v.  Mc- 
Loughlin.   247   F,   385,   150    C.    C.   A. 


439. 

Where  trustee  of  bankrupt  was  party 
to  a  foreclosure  brought  in  a  state 
court  after  bankruptcy,  held,  in  ab- 
sence of  fraud  or  collusion,  he  cannot, 
court  being  one  of  competent  jurisdic- 
tion, attack  deficiency  decrees  on  ground 
that  property  was  sold  for  inadequate 
conaideratioQ.  In  re  Falaone  (D.  C.) 
247  F.  607. 

In  suit  by  trustee  in  bankruptcy  to 
recover  money  deposited  by  bankrupt 
in  lieu  of  a  bond  for  faithful  perform- 
ance of  lease,  where  tbe  allegation  that 
lessee  had  duly  performed  was  not 
proven,  the  court  did  not  err  in  award- 
ing a  nonsuit.  Ferria  v.  G.  W.  ColUer 
Estate  (Ga.  App.)  92  S.  B.  758. 

Where  court  found  that  F.  Company 
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was  the  D.  Company  under  a  new 
name,  decree  authorizing  D.  Company's 
trustee  in  bankruptcy  to  take  posses- 
sion of  property  and  administer  it  held 
not  erroneous  because  not  providing  for 
payment  of  the  debts  and  obligations 
of  the  F.  Company  and  the  claims  of  its 
pretended  proprietor.  Rennells  v.  Pot- 
ter (Mich.)  164  N.  W.  475. 

In  action  by  trustee  in  bank;ruptcy  to 
recover  amount  collected  by  bank  on 
contracts  placed  in  its  hands  by  bank- 
rupt prior  to  adjudication,  instruction 
that  when  person  or  corporation  goes 
into  bankruptcy  everything  stops  as  it 
is  on  that  day,  held  not  erroneous. 
Goodwin  v.  Barre  Sav.  Bank  &  Trust 
Co.  (Vt.)  100  A.  34. 

48.  Costs.^— A  trustee  in  bankruptc5 
held  not  entitled  to  recover  costs  made 
on  a  supplemental  bill  on  which  he  did 
not  recover,  although  successful  gener^ 
ally  in  the  suit.    Babbitt  v.  Read,  236 


F.  42,  149  C.  C.  A.  252,  aflrming  de- 
cree (D.  C.)  215  F.  395. 

A  trustee  in  bankruptcy,  who  has  no 
assets  except  the  claim  in  suit,  should 
be  required  to  file  security  for  costs 
before  being  permitted  to  sue,  if  there 
is  no  prospect  of  his  succeeding  in  the 
action.  Uhr  v.  Coulter  (Sup.)  158  N. 
Y.  S.  512,  172  App.  Div.  413. 

Where  cause  of  action  upon  which  a 
trustee  in  bankruptcy  sues  is  one  which 
arose  before  adjudication  in  bankrupt- 
cy, it  is  a  proper  case  for  an  ex  parte 
order  for  security  for  costs.  FeiteUon 
V.  Moser  (Sup.)  159  N.  Y.  S.  354,  173 
App.  Div.  93. 

In  an  action  by  trustee  in  bankruptcy 
on  cause  of  action  arising  before  ad- 
judication in  bankruptcy  against  sev- 
eral defendants,  an  order  requiring 
plaintiff  to  give  security  for  costs  only 
to  secure  one  defendant  was  erroneous. 
Id. 


§  9608.  (Act  July  1,  1898,  c.  541,  §  24.)     Jurisdiction  of  appellate 
courts. 


I.  Jurisdiction  of  United  States  su- 
preme courtd— Decree  adjudging  a  per- 
son not  a  bankrupt  is  not  a  contro- 
versy arising  in  those  proceedings  with- 
in sections  24,  25,  relating  to  appellate 
jurisdiction  of  federal  Supreme  Court 
over  Supreme  Court  of  District  of  Co- 
lumbia. Swift  &  Co.  V.  Hoover,  37  S. 
Ct.  66,  242  U.  S.  107,  61  L.  Bd.  175. 

6.  Jorisdletion  of  circuit  court  of  ap- 
peals on  writ  of  error.— A  plenary  ac- 
tion by  trustee  in  bankruptcy  to  re- 
cover money  only,  alleged  to  have  been 
paid  as  a  preferenipe  in  favor  of  a 
surety  and  his  principal,  is  an  action 
at  law,  reviewable  on  writ  of  error, 
instead  of  appeal.  Turner  v.  Schaeffer, 
249  F.  854,  161  C.  C.  A.  564. 

7.  Appellate  Jurisdiction  of  circuit 
court  of  appeals^— The  right  of  appeal 
in  bankruptcy  proceedings  given  by  sec- 
tion 24a,  is  not  affected  by  the  amount 
in  controversy.  Emerson  v.  Castor, 
236  F.  29,  149  C.  C.  A.  239. 

Under  sections  24a,  24b,  and  25a, 
held,  that  an  appeal  could  be  taken  to 
review  denial  of  petition  by  trustee  to 
require  bankrupts  to  account  for  prop- 
erty alleged  to  have  been  fraudulent- 
ly concealed.  Jones  v.  Blair,  242  F. 
783,  155  C.  C.  A.  371. 

An  order  relating  to  a  claim  secured 
by  a  lion  on  the  bankrupt's  property  is 
one  made  in  a  "proceeding  in  bankrupt- 
cy," and  reviewable  only  on  appeal  tak- 
en within  10  days,  under  sections  24a, 
25a.  In  re  Monarch  Acetylene  Co.,  245 
F.  741,  158  C.  C.  A.  143,  dismissing 
appeal  (D.  C.)  229  F.  474. 

Appeal  from  order  granting  petition 
of  one  claiming,  under  bill  of  sale,  brick 
manufactured  by  bankrupt's  lessee,  op- 
posed by  bank,  which  made  advances 
to  lessee  under  contract  with  bankrupt 
and  lessee,  held  to  fall  within  section 
24a,  allowing  appeals  from  controver- 
sies in  bankruptcy,  time  for  perfection 
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of  which  is  six  months,  instead  of  sec- 
tion 25a.  Bank  of  Ragland  v.  Hudson, 
247  F.  241.  159.0.  C.  A.  335. 

Where  claimant,  who  appealed  from 
a  decree  of  the  District  Court  which, 
on  petition  to  review  filed  by  the  trus- 
tee in  bankruptcy,  disallowed  his  claim, 
took  no  steps  in  the  District  Court  to 
review  finding  of  referee  and  master 
disallowing  portion  of  his  claim,  that 
question  is  not  reviewable  by  the  Cir- 
cuit Court  of  Appeals.  Feick  v. 
Stephens  (C.  C.  A.)  250  F.  185. 

8.  Revisory  Jurisdiction  of  drcait 
court  of  appeals^In  view  of  Act  June 
7,  1878,  Bankruptcy  Act  July  1,  1898. 
I  24b,  held  not  to  authorize  petition  to 
revise  as  to  matters  under  Bankr.  Act 
March  2, 1867.  Cresta  v.  Maxwell,  231 
F.  448,  145  C.  C.  A.  442. 

Question  as  to  priority  of  petitioners' 
ssserted  liens  on  bankrupt's  property 
over  claim  of  trustees'  attorneys  for 
fees  allowed  cannot  be  reviewed  where 
not  decided  below.  In  re  O'Gara  Coal 
Co.,  235  F.  883,  149  C.  C.  A.  195. 

Petition  to  review  in  bankruptcy  held 
premature,  it  being  necessary  that  the 
issues  raised  by  answer  be  first  tried 
as  directed  by  order,  and  that  an  sd- 
judication  be  granted  or  refused.  In 
re  Berthoud,  238  F.  797,  151  C.  C.  A. 
647,  dismissing  appeal  (D.  C.)  231  F. 
629. 

While  doubtless  the  Circuit  Court  of 
Appeals  has  power  to  revise  even  in- 
terlocutory proceedings  in  bankruptcy, 
such  procedure  is  not  favored  when  the 
matter  can  be  raised  by  appeal  or  pe- 
tition from  the  order  or  decree  finally 
disposing  of  the  matter.  In  re  Horo- 
witz (C.  C.  A.)  250  F.  106. 

8a.  — -  Orders  subject  to  rovisiou.^ 

Orders  in  bankruptcy  for  payment  for 
publication  of  notice  of  sale  are  sub- 
ject to  revision  of  Circuit  Court  of  Ap- 
peals  only  in   respect  to  law.    In   re 
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^  Butler  &  Fl«rca  Htc-  Co.,  24(t 
4,    158   C.   C.   A.   116,   reversing 

{D.  C.)  231  F.  812. 

prooMdlngi  tor  ravlilon   hi 

ll. — Statutes  and  rules  as  to  le- 
for  costs  held  Qot  to  applj  to 
IDS  to  review  bankruptcy  pro- 
E8,  and  DO  statute,  rule,  or  set- 
ractice  authorizes  application  for 
ty.    Id  re  Vidal,  230  T.  603.  140 

A.  13. 

petitioD  for  review,"  filed  in  ■ 
ot  Court  in  a  baokruptcy  pro- 
g,  is  iceffectuol  to  remove  tbe 
for  BDj  purpose  iDto  tbe  Circuit 
of  Appeals.  Bridi;etoD  Net. 
T.  Way  (C.  C.  A.)  2Z3  F.  41. 
—  Reocnl^^D  petition  to  re- 
iB  a  matter  of  law,  an  order  of  the 
ct  Court  in  bankruptcy,  a  Gndiaf 

District  Court  caonot  be  review- 
lere  tbe  evidcDce  was  not  preserv- 
n   re  Vidal,   233   F.   T33,   147  C. 

499. 

.ement  uncontro verted  id  record, 
itrict  Judge,  ia  liia  opinion  on  re- 

to  Bet  aside  reversal  of  referee 
ikruptcf.  that  petition  for  review 
loly   filed,  is  controlling  on  revi- 

Id  re  Wood,  24S  F.  246,  16i)  C. 
324,  certiorari  denied  Wood  v. 
Bros.,  38  S.  Ct  679,  247  U.  8. 
t2  L.  Ed.  1243. 

^—  Scope  and  txtant  of  rsvisw. 
petition  to  revise  order  fiiine  com- 
tion  of  referee,  held,  that  appel- 
>urt  could  not  Duike  or  direct  com- 
apportionment  of  eommisBions  be- 

two  referees  in  advsDce  ot  actiOD 
■  court  below.    KiDkead  v.  J.  Bac- 

Sons,  230  F.  362,   144  C.  C.   A. 
■ertiorari  denied  J.  BacoD  &  Sons 
nkead,  36  S.  Ct.  728,  241  U.   S. 
»  L.  Ed.  1234, 
free's  refusal  to  permit  withdraw- 

claims  brought  before  court  col- 
Uy  by  way  ot  response  to  referee's 
jn  for  compensatioD  held  sot  to 
Hewed  on  petition  to  revise  order 

such  compeoBalion.    Id. 

a  petition  to  revise  an  order  In 
nptcy,  the  court  cannot  dfter- 
confiicting  infereDces  of  fact, 
h  tbe  substance  of  tbe  evidence  is 
lied  in  an  agreed  statement.  Id 
an.  230  F.  405,  144  C.  C.  A.  547. 
nding  of  fact  by  a  spedal  master, 
ed  by  tbe  court  of  bankruptcy 
ittiDg  case,  is,  where  supported 
me  evidence,  conclusive  on  appel- 

court.  WUeod  t.  CoatiDeDtal 
ing  ft  Loan  An'n,  232  F.  824. 
!.  C.  A.  18,  affirming  order  (D.  C.) 
»  Continental  Building  &  Ij>an 
,  232  F.  413 ;    In  re  Pierce,  But- 

Pierce  Mfg.  Co..  246  F.  814,  159 
A.  lia,  reversing  order   (D.  C.) 

r.  312. 

the  approval  or  disapproval  of  a 
«  in  basfcruptcy  is  discretionary 
the  referee,  the  eiercise  of  his 
ition  will  not  be  reviewed.  Wil- 
t.  Continental  Building  ft  Loan 
,  232  F.  824,  147  C.  C.  A.  18,  af- 


firming order  Id  re  Continental  Building 
ft  Loan  Asa'n  (D.  C.)  232  F.  413. 

That  petitioner  was  denied  the  right 
to  vote  for  trustee  is  harmless  error, 
where  petitioner's  claim  was  so  small 
that,  had  the  right  not  beeo  denied, 
tbe  selection  of  the  trustee  could  not 
have  been  affected.  Merchants'  Na- 
tional Bank  ot  San  Francisco  v.  Con- 
tinental Building  &  Loan  Ass'n,  232  F. 
828,  147  C.  C.  A.  22,  affirming  order 
Id  re  Continental  Building  &  Loan 
Ass'n   (D.  C.)  232  F.  413. 

In  view  of  the  presumption  ot  cor- 
rectness ot  trial  court's  order,  an  or- 
der directing  payment  to  altorneja  for 
trustees  of  bankrupt  out  ot  funds  in 
trustee's  hands  must  be  deemed  to  In- 
clude direction  that  fees  should  be  paid 
out  of  funds  properly  applicable  to 
such  payment.  Id  re  O'Gara  Coal  Co., 
235  F.  883,  149  C.  C.  A.  195. 

In  proceeding  to  superintend  and  re- 
vise in  matter  ot  law,  court  cannot 
deal  with  controverted  questions  of 
fact.  Kinkcod  v.  J.  Bacon  ft  Sons,  230 
F.  302,  144  C.  C.  A.  604,  certiorari 
denied  J.  Bacon  ft  Sons  v.  Kinteod, 
36  S.  Ct.  728,  241  U.  S.  680.  60  L.  Ed. 
1234;  Olmsted-Stevenson  Co.  t.  Miller, 
231  F.  69,  145  C-  C.  A.  257.  affirming 
order  In  re  Miller  (D.  C.)  221  F.  690; 
Lott  V.  SalBbury.  237  F.  101,  160  C.  O. 
A.  337,  affirming  order  In  re  Bauch 
(D.  C.)  226  F.  982;  Wm.  K.  Moore 
Dry  Goods  Co.  v.  Brooks.  240  F.  043, 
153  C.  C.  A.  620,  certiorari  denied  38 
S,  Ct  11,  62  L.  Ed.  531;  Sauve  v. 
M  L.  More  Inv.  Co..  248  F.  642.  160 
C.  C.  A.  542;  In  re  Armann,  247  P. 
954,  160  C.  C.  A.  618. 

A  petition  to  revise  an  order  setting 
a  bankrupt's  petition  for  diacharee  for 
hearing  at  a  future  date  will  be  dis- 
missed, where  that  date  has  paswd. 
Allen  V.  Sweeney,  23S  F.  563.  151  G. 
C.  A.  409. 

On  petition  to  revise  an  order  affirm- 
ing a  decision  ot  the  referee,  a  fact 
found  by  the  referee  must  be  accepted. 
In  le  Shelly,  242  F.  251,  155  C.  C.  A. 
91,  affirming  order  (D.  0.)  235  F.  311. 

Review  in  proceedings  to  revise  under 
tliia  section  being  limited  to  matter  in 
law,  District  Court's  conclusion  of 
fact  as  to  LOdividuol  debts  exceeding 
individual  assets  is  controlling,  being 
supported  by  evidence,  or  tbe  record 
not  permitting  assumption  to  tbe  con- 
trary. In  re  Wood,  248  F.  246.  160 
CCA  324,  certiorari  denied  Wood 
v'  Kirk  Bros.,  38  S.  Ct,  579,  247  U.  S. 
512.   62  L.  Ed.   1243. 

Tbough  a  finding  of  fnct  in  proceed- 
ing in .  bankruptcy  submitted  to  a 
special  master  was  in  bis  report  stated 
as  a  conclusion  of  law,  his  method  of 
statement  cannot  affect  binding  nature 
of  finding  as  finding  of  fact.  In  re 
Pierce,  Butler  4  Pierce  Mfg.  Co.,  246 
P.  814.  159  C.  C.  A.  116,  reversing  or- 
der (D.  C.)  231  F.  312. 

Ou   petition   to  revise  a  referee's  or- 
der   in    bankruptcy,    affirmed    by    the 
IHstrict  Court,   the   Circuit   Court  o( 
(2111) 
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AppenU  is  limited  to  the  facts  as  toobd 
by  th«  referee  and  the  trial  court. 
Whitney  Central  Trust  &  Savin  ga 
Bank  V.  United  States  CoubL  Co.  (C.  O. 
A.)  250  P.  7S4. 

In  proceeding  in  Circuit  Court  of 
Aj)peala  to  revise  order  of  District 
Court  aDowing  eiemplions  to  a  banli- 
rupt,  questioua  of  fact  cannot  be  de- 
termined or  reviewed,  when  there  is 
any  evidence  to  support  theni;  nor, 
in  the  absence  of  the  testimony,  can 
a  finding  tbat  there  is  no  such  evidence 
be  reviewed.  In  re  Stitt  (C.  C.  A.)  252 
F.  1. 

On  petition  to  revise  an  order  dis- 
missing a  petition  to  aasess  the  stock- 
holders of  a.  bankrupt  corporation,  the 
appellate  conrt  is  confined  to  guestiona 
of  law.    In  re  Canister  Co.   (C.  C.  A.) 
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On  petition  to  review  in  bankruptcy 
matter.  Circuit  Court  of  Appeals  wUl 
not  decide  issues  which  have  been  ren- 
dered moot  by  receipt  and  possesaion  by 
clerk  of  District  Court  of  certain  rents 
under  order  in  chancery  suit,  found  on 
appeal  to  have  been  proper.  Ward  v. 
Central  Trust  Co.  of  IllinoJa  (C.  C.  A.) 
£52  F.  127. 

Where  trustee  in  bankruptcy  peti- 
tioned court  to  decJare  bis  title  to 
bankrupt's  lease  valid  and  to  quiet 
claim  that  such  lease  bad  been  cancel- 
ed, and  court's  decree  directed  sur- 
render of  the  premises,  abandonment 
thereof  by  trustee  pending  petition  to 
revise  did  not  make  proceedings  moot ; 
such  abandonment  having  been  involun- 
tary, and  trustee  being  entitled  to  reob- 
taia  posapssion,  should  decree  l>e  re- 
versed. Lewhead  v.  Monroe  Bldg.  Co. 
(0.  C.  A.)  252  F.  758. 

When  matters  are  referred  to  a  mas- 
ter or  referee  to  make  Undings  of  fact, 
such  findings  are  conclusive  on  petition 
for  review  or  exceptions,  unless  not  sup- 
ported by  sufficient  evidence,  or  cod- 
trary  to  law.  In  re  Fackler  (D.  C.) 
246  F,  864. 

8</3.  -^  Conttrnotlon  of  rulss  of 
conrt^See  notes  under  SS  1114,  1544. 
9.  Appellata  and  revisory  Jurl8di<v 
ttoa  conlraated^In  bankruptcy  pro- 
ceedings, the  remedies  for  review  by  ap- 
peal and  petition  to  review  are  mutusl- 
ly  exclusive.  Ilenkin  v,  If'ousek  (C,  O, 
A.)   248  F.  285. 

Under  sections  24b,  25a,  petition  for 
reclamation  of  rugs,  part  of  which  had 
already  been  returned,  with  damages 
for  unretumed  rugs,  held  reviewable  by 
appeal,  and  not  by  petition  to  revise. 
Howard  D.  Thomas  Co.  v,  Beharreli, 
•22S  F.  691,  144  C.  C.  A.  101.    ■ 

Petition  to  revise  order  enjoining 
prosecution  of  suit  involving  fund  over 
which  bankruptcy  court  bad  exclusive 
jurisdiction  held  proper  remedy.  Orino- 
co Iron  Co.  V.  Metzel,  230  F.  40,  144  C. 
C.  A.  338, 

Order  fixing  compensation  of  referee 
In  bankruptcy  held  reviewable  by  peti- 
tion to   revise,   under  section  24b,   and 
(2112) 
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not  by  appeal.  Klnkead  v.  J.  Bao 
Sons.  230  F.  362,  144  a  C,  A, 
certiorari  denied  J,  Bacon  &  Soj 
Kinkead,  36  S.  Ct  728,  241  U.  S. 
60  L.  Ed,  1234. 

Since  an  order  denying  the  applici 
of  a  creditor  to  vacate  an  adjudio 
in  bankruptcy  is  not  appealable,  i 
tions  of  law  raised  by  it  may  h 
viewed  by  petition  to  revise.  I 
Parr  Co.  v.  Barkley,  231  F,  »13, 
C.  C,  A.  109. 

Under  scctiona  24a,  24b,  and  26 
order  denying  a  motion  to  vacate  ai 
judication  in  bankruptcy  should  b 
viewed  by  petition  to  revise.  In  re 
oseope  Co.,  233  F.  53,  147  C.  C,  A 

An  appeal  by  the  receiver  and  tn 
in  bankruptcy  in  ancillary  proeeet 
from  a  decree  suHtainlng  claim  of 
orities  to  funds  held  justlGed  under 
tjon  24a;  the  petition  to  revise  anl 
iied  by  section  24b  not  being  applici 
Emerson  v,- Castor.  236  F.  2».  14 
C.  A.  239. 

Where,  in  a  proceeding  by  a  trusti 
bankruptcy  for  a  summary  order  t( 
tain  possession  of  property,  the  Dis 
Court  erroneously  retains  jurisdlc 
to  adjudicate  the  merits,  its  action 
be  corrected  on  petition  to  re 
Board  of  Education  of  Salt  Lake  < 
Utah,  V.  Leary,  236  F.  521,  14»  C 
A,  573. 

An  order  directing  a  receiver  appt 
ed  by  state  court  to  deliver  propert 
bankrupt  to  trustee  in  bankruptcy 
be  reviewed  by  petition  to  re 
State  of  Missouri  v.  Angle,  236  F. 
149  C.  G.  A.  640,  afGrmiag  order  I 
Sage  (D.   C.)  224  V.   525. 

A  decree  on  a  petition  for  prefe 
tial  payment  of  a  claim,  previously 
lowed  as  a  general  claim,  held  rev 
able  by  appeal  nnder  section  ; 
Wuerpel  v.  Commercial  Germt 
Trust  &  Savings  Bank,  238  F.  269, 
C.   C.   A.   285. 

Order  allowing  aa  preferred  clain 
several  thousand  dollars  may  be 
viewed  by  appeal  under  either  sec 
24a,  or  section  26a,  cl.  3,  respecti' 
providing  for  appeals  in  conttover 
arising  in  bankruptcy  and  for  app 
as  In  equity  from  judgments  allov 
or  rejecting  claims.  In  re  Creech  B 
Lumber  Co.,  240  P,  t),,  153  a  C.  A, 
Petition  to  revise,  and  not  app 
under  section  25a  (2),  held  proper  m 
of  reviewing  order  setting  aside 
charge.  In  re  Jacobs,  241  F.  620, 
0.   C.  A.  378, 

Orders  affirming  orders  denying  co 
sel  fees  in  connection  with  propo 
composition  held  reviewable  by  p 
tlon  to  revise,  under  section  24b, 
re  Kinnane  Co.'a  Estate.  242  F.  7 
155  C.   C.  A.  357. 

An  order  requiring  a  bankrupt 
turn  over  money  or  property  to 
trustee  is  reviewable  by  petition  to 
vise  upon  which  only  questions  of  I 
can  be  considered.  Henkin  t.  Fou 
(C.  0.  A.)  246  P.  285. 
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order  ot  a  court  of  baokcuptcr, 
ng  a  motion  of  a  creditor  to  set 
an  order  of  adjudication,  ia  t^ 
trie  on  petition  to  revlae.  Arm- 
[   T.   Norria,  247   F.   233,   150  C. 

S17. 
[her  under  section  24a  nor  aec- 
■5b,  haa  Circuit  Court  of  APPeala 
iction  to  review  on  appeal  order 
ikruptcr  court  concerning  commit' 
of  bankrupt  for  contempt  lor  not 
ying  with  order  to  turn  over  to 
ustee  property  belonging  to  bank- 
estate,  but  tbat  question  ia  re- 
ble  only  by  petition  to  revise  ud- 
lection  24b.  Horton  v.  Mendel- 
249  F.  185.  161  C.  C.  A.  221. 
ere  questions  as  to  distribution  of 
derived  from  sale  of  all  of  bank- 
property  free  from  liens  are  in- 
I,  petitions  to  revise  orders  made 
n  discloae  Jurisdiction.  In  re  Ve- 
(9  F.  S33,  181  C.  C.  A.  543. 
ical  cannot  be  taken  from  order  ot 
of  bankrupt's  real  estate  freed 
ischarged  of  wife's  right  of  dow- 
uch  order  being  reviewable  only 
tltioD  to  superintend  and  revise. 
V.  Minor  (C.  C.  A.)  252  F.  115. 
ire  parties  agree  tbat  petition  to 
is  proper  method  of  reviewing 
s  decree  on  trustee's  petition  to 
titie  to  lease,  and  it  is  immaterial 
i  result  whether  the  matter  la 
on  petition  to  revise  or  on  ap- 
an  appeal  therefrom  will  be  dia- 
1.  Ijawhead  T.  Monroe  Bldg. 
:.  C.  A.)  2B2  F.  758. 
question  raised  in  the  District 
by  denial  of  a  referee's  Jurisdic- 

0  investigate  the  merits  of  a  con- 
ay  nnder  the  forms  of  a  plenary 
y  the  trustee  is  a  question  of  pro- 
>.  vthich,  under  section  24b,  may 
aed  before  the  appellate  coart  by 
>n  to  revise,  though  a  decision 
e  merits,  bad  there  been  juris- 
1.  could  have  been  reviewed  only 
Dpeal.  In  re  Weidhorn  <C.  C, 
i3  F.  28. 

eal  is  the  proper  remedy  to  re- 
an  order  in  lunkruptcy,  setting 
a  deed  as  a  voidable  preference. 
;ton  Nat  Bank  v.  Way  (C.  C.  A.) 

'.  rdi. 

allowance  of  a  claim  of  more 
F500  can  be  reviewed  only  by  an 

1  within  10  days,  as  provided  In 
1  25a,  and  not  by  petition  to  su- 
end  and  review  in  matler  of  law, 
ied  for  by  section  24b.  King 
it  Co.  v.  National  Ejcb.  Bank  of 
ike.  Va.  (C.  C.  A.)  253  F.  946. 
letition    to    revise   is    the   pro|)er 

of  procuring  review  of  an  order 
•  District  Court  in  an  omnibus 
diog  by  creditors  to  reclaim 
■ty   in   the   hands  of   the   trustee. 

Pierson.  233  F.  510,  147  C.  C. 
5.  modifying  order  In  re  J.  F. 
n.  Jr..  &  Co.  (D.  C.)  225  F.  880. 

—  D«el«lona  lavolvini  qaas- 
of  (not.— Under  section  24b.  & 
ding  to  review  whether,  assum- 
SnPP.D.S.CoiiP.'l&— 133 


Ing  all  controverted  facta  in  favor  ot 
the  trustee,  an  order  approving  ita 
accounts  was  juatified,  ia  one  to  review 
a  matter  of  law.  of  which  the  Circuit 
Conrt  of  Appeals  has  jurisdiction.  In 
re  Kubn  Broa.,  234  F.  277,  148  C.  0.  A. 
170. 

Where  order  of  trial  conrt  in  bank- 
ruptcy involves  finding  of  fact,  order 
must  he  reviewed  on  appeal,  and  not  by 
petition  to  revise.  Henderson  v.  Morse, 
23S  F.  318,  148  C.  C.  A.  04. 

Where  the  facts  were  not  in  dispute, 
bnt  the  decision  in  controversy  arising 
in  bankruptcy  depended  upon  a  ques- 
tion of  law,  the  matter  should  be  re- 
viewed by  petition  to  ravise.  In  re 
Hawley  Down-Draft  Furnace  Co.,  238 
F.  122.  151  C.  C.  A.  laa 

Where  no  question  of  fact  arises 
which  is  necessary  to  the  decision  of 
the  case,  but  only  questions  of  law,  a 
petition  to  revise  is  the  proper  method 
of  review.  Fourth  Nat  Bank  <^  Wich- 
ita, Kan..  V.  Smith,  240  F.  18,  153 
C.  C.   A.  56. 

On  petition  to  revise  order  of  Dis- 
trict Court,  affirming  order  ot  referee 
setting  aside  homestead  exemption  to 
bankrupt,  held  that,  as  question  of  fact 
was  involved,  matter  could  not  be  re- 
viewed, though  lower  courts  baaed  their 
decision  on  question  of  law.  Wm.  B. 
Moore  Dry  Ooods  Co.  v.  Brooks.  240 
V.  943.  153  C.  C.  A.  629.  certiorari  de- 
nied 38  S.  Ct.  11.  62  L.  Ed.  331. 

Finding  that  payment  to  bankrupt's 
counsel  was  ample  remuneration,  under 
section  G4b(3).  for  performing  duties 
imposed  on  bankrupt,  held  not  review- 
able on  petition  to  revise.  In  re  Kin- 
nane  Co.'s  Estote,  242  F.  76».  155  a 
C.  A.  357.  ^ 

An  order  requiring  a  bankrupt  to 
turn  over  money  to  his  trustee  cannot 
be  reviewed  on  a  petition  to  revise, 
where  the  only  question  raised  is  the 
sufficiency  of  the  evidence  and  there  is 
evidence  to  support  the  order.  Henkin 
V.  Fouaek  tC.  C.  A.)  24«  F.  286. 

Questions  of  fact  concerning  rejec- 
tion of  claim  as  preferred  one,  chattel 
mortgage  relied  on  being  declared 
fraudulent,  cannot  be  reviewed  on  peti- 
tion for  revision,  under  section  24b, 
but  can  be  rerlewed  only  by  appeal  un- 
der section  25a.  In  re  Russell,  247  F. 
95,  159  C.  C.  A.  313. 

Where  there  was  evidence  in  support 
of  court's  denial  of  petition  to  set  aside 
adjudication  in  bankruptcy  on  ground 
tbat  bankrupts,  who  resided  in  another 
diaUict,  did  not  have  their  principal 
place  of  business  within  district  of  ad" 
judication,  denial  of  petition  cannot, 
as  it  involved  controverted  questions  ot 
fact,  be  reviewed  on  petition  W  revise, 
under  section  24b.  Hunter,  Walton  & 
Co.  V.  J.  O.  Cherry  Co..  247  F.  458, 
169  O.  C.  A.  512,  dismissing  petition 
to  revise  In  re  Gurler  &  Co.  (D.  C.) 
232  F.  1016. 

Where  disputed  qnestions  ot  fact 
were  involved  on  the  turnover  pro- 
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ceeding,  order  modifying  referee's  order 
cannot  be  reviewed  on  petition  for  re- 
vision in  matters  of  law,  under  section 
24b.  Frederick  v.  Silverman  (C.  O.  A.) 
250  F.  75. 

Petition  to  revise  is  not  appropriate 
remedy  to  review  action  of  District 
Court  in  dismissing  rule  to  show  cause 
why  bankrupt  should  not  the  adjudged 
in  contempt  for  failure  and  refusal 
to  comply  with  turnover  order,  where 
question  involved  was  purely  one  of 
fact.  Galbraith  v.  Rosenstein  (C.  C. 
A.)  250  F.  445. 

Where  review  of  the  facts  in  a  pro- 
ceeding to  set  aside  a  mortgage  as  a 
preference  is  sought,  appeal  is  the  prop- 
er remedy,  and  a  petition  to  revise 
should  be  dismissed.  Bassett  v.  Evans 
(C.  O.  A.)  253  F.  532. 

A  disputed  question  of  fact  on  which 
the  allowance  of  a  claim  depended  can- 
not be  reviewed  on  petition  to  superin- 
tend and  revise  in  matter  of  law,  pro- 
vided for  by  section  24a-  King  Lum- 
ber Co.  V.  'National  Exch.  Bank  of 
Roanoke,  Va.  (C.  C.  A.)  253  F.  94a 

9b. Pursuing     both     remedleSd— 

"Where  proper  method  to  obtain  review 
of  order  in  bankruptcy  is  doubtful, 
party  may  appeal  in  accordance  with 
section  24a,  and  also  petition  to  review 
in  accordance  with  section  24b,  and  the 
appellate  tribunal  must  determine 
which  is  correct  procedure,  since  each 
is  exclusive  of  other.  In  re  Creech 
Bros.  Lumber  Co.,  240  F.  8,  153  C.  C. 
A.  44. 

Where  on  the  face  of  the  record  ques- 
tions of  fact  arose  which  required  an 
appeal  to  be  taken,  though  such  ques- 
tions did  not  have  to  be  decided,  a 
claimant  in  bankruptcy  was  justified 
in  pursuing  its  remedy  both  by  peti- 
tion to  revise  and  by  appeal.  Fourth 
Nat.  pank  of  Wichita,  Kan.,  v.  Smith, 
240  F.  19,  153  C.  C.  A.  55. 
'lO.  ControvereiM  and  proceedings  in 
bankruptcy  dlstinguisbed.— A  petition 
by  an  intervener  for  the  value  of  ma- 
terials furnished  for  the  completion  of 
a  contract  by  the  bankrupt's  receiver 
held  a  proceeding  in  bankruptcy,  with- 
in section  25a,  not  a  controversy  in 
bankruptcy,  within  section  24a.  Bar- 
ton Lumber  &  Brick  Co.  v.  Prewitt, 
231  F.  919,  146  C.  C.  A.  115. 

An  order  made  in  a  common-law 
action  wherein  the  bankrupt  was  a  de- 
fendant cannot,  after  bankruptcy,  be  re- 
viewed on  petition  to  revise  orders,  in 
bankruptcy.  In  re  Vanoscope  Co.,  233 
F.  53,  147  C.  C.  A.  123. 

Where,  to  avoid  bankruptcy,  alleg- 
ed bankrupt  effected  settlement  with 
creditors,  etc.,  pending  examination, 
which  was  stayed  for  that  purpose, 
complaint  of  order  fixing  fees  for  coun- 
sel for  petitioning  and  intervening  cred- 
itors did  not  make  controversy  arising 
in  bankruptcy,  appealable  under  sec- 
tion 24a.  In  re  Jacobson,  239  F.  79, 
152  C.  C.  A.  129. 
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A  claim  to  property  in  the  hands  of 
a  trustee  in  bankruptcy,  based  on  a 
consignment  for  sale  contract  and  op- 
posed by  one  claiming  a  landlord*s  lien 
on  'the  property,  presents  a  controversy 
in  bankruptcy  reviewable  by  appeal  un- 
der section  25a,  not  a  proceeding  in 
bankruptcy  reviewable  by  petition  to 
revise  under  section  24b.  American 
Piano  Co.  v.  Heazel,  240  F.  410,  153 
C.  C.  A.  336. 

Where,  pending  controversy  as  to 
bank's  lien  on  its  stock  for  indebted- 
ness of  bankrupt  firm,  receiver- of  for- 
mer firm  fSfid  answer  and  petition 
claiming  ownership,  held,  that  this  rais- 
ed a  controversy  arising  in  bankrupt- 
cy proceeding,  reviewable  by  appeal. 
The  issue  as  to  ownership  carried  with 
it  the  subordinate  issue  respecting  the 
bank's  lien  thereon,  which  by  itself 
could  be  reviewed  only  by  petition  to 
revise.  Dalton  v.  Humphreys,  242  F. 
777,  155  Q»  C.  A.  365. 

A  proceeding  in  bankruptcy,  where- 
by the  trustee  sought  to  compel  bank- 
rupts to  deliver  over  assets  alleged  to 
have  been  concealed,  held  plenary  in 
its  character,  involving  a  controversy  in 
equity,  within  section  23.  Jones  v 
Blair,  242  F.  783,  155  C.  C.  A.  371. 

A  proceeding  on  petition  by  trustei* 
to  sell  lands,  on  theory  that  warranty 
deed  evidenced  equitable  mortgage,  op- 
posed by  grantee,  is  controversy  aris- 
ing in  bankruptcy  proceeding,  instead 
of  proceeding  in  bankruptcy,  and  hence 
appeal  to  review  judgment  therein  lies 
under  general  appellate  jurisdiction  of 
Circuit  Court  of  Appeals;  case  not  be- 
ing one  in  which  Bankruptcy  Act  spe- 
cifically provides  for  an  appeal.  Sauve 
V.  M.  L.  More  Inv.  Co.,  248  F.  642,  160 
C.  C.  A.  542. 

Question  of  liability  of  petitioning 
creditors  for  costs  of  receivership  had 
in  bankruptcy  proceeding  is  a  contro- 
versy arising  in  bankruptcy  between 
such  creditors  and  adverse  interests, 
so  an  appeal,  and  not  petition  to  revise, 
is  proper  remedy  to  review  order  re- 
lating thereto.  In  re  Veler,  249  F.  633, 
161  C.  C.  A.  543. 

Where,  on  a  petition  by  the  trustee 
to  sell  the  property  of  the  bankrupt,  a 
lien  claimant  filed  an  intervening  peti- 
tion asserting  the  priority  of  his  lien 
over  a  deed  of  trust  and  the  trustee 
under  the  trust  deed  filed  an  answer, 
the  question  of  priorities  thus  raised 
was  a  controversy  arising  in  a  proceed- 
ing in  bankruptcy  reviewable  only  by 
appeal  under  section  24a,  Feick  v. 
Stephens  (C.  C.  A.)  250  F.  191. 

A  controversy  as  to  the  existence  of 
a  lien  on  property  of  the  bankrupt  be- 
tween a  purchaser  and  one  who  assert- 
ed a  lien  by  reason  of  installation 
thereon,  of  a  fire  sprinkler  system  is  a 
regular  proceeding  in  bankruptcy,  un- 
der section  2,  cl.  7,  and  judgment  ren- 
dered therein,  not  being  one  allowing  or 
rejecting  a  debt  or  daim,  etc.,  within 
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a  26,  cl.  3,  cmniiDt  be  reviewed  b; 
1;  pedCioD  to  revise  beiog  sp- 
ate. Whitney  Central  Trust  & 
:a  Baok  v.  United  States  Const. 
C.  C.  A.)  250  l\  784. 
re  order  dismissing  petition  for 
nation  of  composition  with  creij- 
was  predicated  wholly  on  prop- 
I  of  law  that  proposed  offer  wai 
composition  witliin  tbe  Ilankruptc; 
nd  in  no  manner  involved  ques- 
l  risht  of  baabrupts  to  be  dia- 
•4,  order  involved  matter  of  law 
!  in  bankniptC7  proceedings,  and 
iewable  in  Circuit  Court  of  Ap- 
on  petition  to  review  and  revise, 
ot  on  appeal.  In  re  Graham  & 
10.  C.  A.)  252  F.  93. 
Ravlswing  discretionary  ustloR  of 
t    court^-In    view    of    power   of 

over  fees,  held,  that  denial  ot 
n  to  review  referee's  allowance 
'B  to  attorneys  for  trustee  will 
■  reviewed,  where  District  Court, 
I  improperly  denying  petition  for 
'  on  ground  that  it  was  not  filed 
e,  expressed  Batistactiou  with  al- 
:e.  In  re  Grant,  238  F.  132,  151 
A.  208. 
re   a  trustee  in  bankruptcy,   sn- 

behalf  of  tbe  bankrupt's  estate, 
■feated,  not  only  in  District  Court, 

Circuit  Court  ot  Appeals,  denial 
strict  Court  of  a  petition  to  aU 

creditor   to   intervene   to   apply 


9.  (Act  July  1,  1898,  c.  541,  § 
tppeAl  to  United  Stitea  •oprome 
-Spe  I  1120a,  and  note, 
fusion  of  a  Circuit  Court  of  Ap- 
that  a  claim  against  a  bankrupt 
mages  for  an  antldpatory  breach 

executory  contract  should  not 
owed   beyond   the   period  during 

tbe  ron  tract  was  mutually  ob- 
'y  is  not  reviewable  in  tbe  fed- 
Supreme  Court  under  section 
,  as  presenting  a  federal  question 

would  sustain  a  writ  of  error 
Mate  court.  Central  Trust  Co, 
lois  V.  Chicago  Auditorium  Ass'n, 
Ct.  412,  240  U.  S.  581,  60  L.  Ed. 
(Brniiug  decree  In  re  Frank  E. 
Transfer  Co.,  216  F.  308,  132 
A.  452. 

■ee  adjudging  a  person  not  a 
ipt  is  not  a  controversy  arising 
K  proceedings  within  sections  24, 
'la ting  to  appellate  jurisdiction 
ieral    Supreme    Court    over    Su- 

Court  of  District  ot  Columbia. 
&  Co.  V.  Hoover,  37  S.  Ct.  56. 
.  S.  107,  61  L.  Ed.  175. 
appeal  lies  from  Circuit  Court 
peals  to  Supreme  Court  in  suit 
stee  in  bankruptcy  under  section 
D  set  aside  a  fraudulent  convey - 
since  passage  of  Act  Jan.  28, 
Comp.  St.  1916,  i  1120a).  Wil- 
i.  Staats  Co.  v.  Security  Trust 
ings  Bank,  .'J"  S.  Ct  336.  243  U. 
.,  61  L.  Ed.  632,  diamiasing  ap- 


tor  certiorari  to  Supreme  Court  is  not 
reviewable,  being  a  matter  of  disccc- 
doiL  Babbitt  v.  Read,  240  F.  694,  163 
0.   0.  A.   492. 

Discretion  of  bankruptcy  court  in 
approving  or  setting  aside  public  ule 
under  section  70b,  will  not  be  disturbed 
or  interfered  with,  unless  abused.  Ja- 
cobsobn  T.  Larkey,  245  F.  5.^8.  157  C. 
C.  A.  650,  affirming  decree  In  re  Amer- 
ican Beaver  Co.  (D,  C.)  242  F.  599. 

Order  denying  motion  to  set  aside 
discbarge  is  one  that  can  be  reviewed 
on  petition  for  revision,  and  therefore 
question  whether  court  abused  its  dis- 
cretion in  denying  motion  is  not  re- 
viewable on  appeal  from  order  grant- 
ing discharge.  In  re  White,  248  F.  115, 
160  C.  C.  A,  2S5,  affirming  decree  <D. 
0.)   238  F.  874. 

Whether  trial  court  properly  denied 
application  to  reopen  proceedings  in 
bankruptcy  is  reviewable  on  petition  to 
revise,  which  brings  up  only  matters  of 
law;  for,  as  applicBtioQ  is  one  address- 
ed to  sound  discretion  of  court,  review 
by  appellate  court  is  limited  to  conaid- 
ering  whether  there  was  abuse.  In  re 
Graff  (C.  C,  A.)  250  F.  997. 

Cited  withoMt  doflnlte  appilcatloa, 
Gandia  &  Stubbe  v.  Codieroo  (C.  C.  A.) 
233  F.  739;  In  re  Jacobs  (C.  0.  A.)  235 
F.  706;  Dunlop  v.  Barker  (C.  C.  A.) 
238  F.  193;  In  re  Greer  (D.  0.)  248 
F.  131. 

25.)     Appeals  and  writs  ot  error. 

peal  Security  Trust  &  Savings  Bank  t.  ' 
Wm.  K.  Staats  Co.,  233  F.  514,  147 
O.  C.  A.  400. 

3.  Appeal*  to  cimult  court  of  ap- 
poals. — A  petition  by  an  intervener  for 
the  value  of  materials  furnialied  for 
the  completion  of  a  contract  by  the 
bankrupt's  receiver  held  a  proceeding 
ill  bankruptcy,  within  section  25a,  not 
a  controversy  in  bankruptcy,  within 
section  24a.  Barton  Lumber  &  Brick 
Co,  V.  Prewitt,  231  F.  919.  146  0.  C. 
A.  115. 

A  decree  dismissing  a  bill  by  trus- 
ties in  bankruptcy  to  recover  as  pref- 
erences a  cash  payment  and  trans- 
ferred accounts,  as  to  the  cash  pay- 
ment, is  n3t  appealable.  Wuerpel  T. 
Canal -Louisiana  Bank  &  Trust  Co., 
231  F.  934.  146  C.  C.  A.  130. 

SecUons  24a,  24b,  and  25a,  held,  that 
an  appeal  could  be  taken  to  review  de- 
nial of  petition  by  trustee  to  require 
bankrupts  to  account  for  property  al- 
leged to  have  been  frnuduTentlv  con- 
cealed. Jones  V.  Blair,  '242  F.  7a3,  155 
C.  C.  A.  371. 

Neither  under  section  24a  nor  section 
25a  has  Circuit  Court  of  Appeals  ju- 
risdiction to  review  on  appeal  order  of 
bankruptcy  court  concerning  commit' 
ment  of  bankrupt  for  contempt  for  not 
complying  with  order  to  lum  over  to 
his  trustee  property  belonging  to  bank- 
rupt estate,  but  that  question  is  re'- 
(2115) 
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viewable  only  by  petition  to  revise  un- 
der section  24b.  Horton  v.  Meodei- 
saliQ,  219  F.  183.  181  C.  C.  A.  221. 

3.  —  Adjudication  of  hankruptoy^— 
I'nder  aectioiiB  24a.  24b,  Hnd  2S,  an 
order  denying  a  motion  to  vacate  an 
adjudication  in  baDkruptcy  should  be 
reviewed  by  petition  to  revi«e.  In  re 
Vanoacope  Co.,  233  F.  53,  147  C.  C.  A. 
123. 

An  order  that,  if  the  alleged  bank- 
rupt shall  appear  aad  plead  to  the  pe- 
tition within  five  days,  the  adjudication 
will  be  set  aside  and  the  motion  to 
quash  service  of  subpcena  granted,  be- 
ing conditional,  was  not  final,  and  not 
appealable.  In  re  Sutter  Hotel  Co., 
241  F.  367,  154  C.  C.  A.  247. 

4.  —  DMlalon  on  dlaeharaa  oroom- 
posit Ion..— Petition  to  revise,  and  not 
appeal,  under  section  25a[2),  held  prop- 
er mode  of  reviewing  order  setting 
aside  discharKe.  In  re  Jacobs.  241  F. 
620,  154  C.  C.  A.  378. 

5.  Allowance    or     rejaetlon     of 

claim  a  .—See  Wuerpel  v.  Commercial 
Gerrasnia  Trust  &  Savings  Bank  (C.  C. 
A.)  238  F.  289.  / 

tinder  sections  24b.  25a,  petition  for 
reclamation  of  ruga,  part  of  which  had 
already  been  returned,  with  damages 
for  unreturned  ruga,  held  reviewable  by 
appeal,  and  not  by  petition  to  revise. 
Howard  D.  Thomas  Co.  v.  Beharrell, 
220  F.  691.  144  C.  C.  A.  lOi. 

Although  a  court  of  bankruptcy  al- 
lowed a  number  of  claims  by  a  single 
general  order,  for  the  purposes  of  an 
appeal  such  order  must  be  treated  as 
several.  Where  creditor  held  two 
notes,  only  one  of  which  exceeded 
$500,  and  proved  them  separately,  such 
course  did  not  prevent  appeal  with 
regard  to  the  amaller  note,  though  this 
section  provides  for  appeals  only  where 
the  debt  allowed  is  $500  or  over,  since 
the  claim  should  not  have  been  sepa- 
rately proved.  Frederick  v.  Citizcna" 
Nat  Bank,  231  F.  667.  145  C.  C.  A. 
553. 

An  appeal  from  a  decree  austaining 
claims  for  priorities  and  liens  upon 
funds  of  a  bankrupt  held  not  govern- 
ed by  section  25a,  d.  3,  not  being  an 
appeal  from  a  judgment  allowing  or 
denying  a  debt  or  claim.  Emerson  v. 
Castor,  236  F.  29,  149  C.   C.  A.   239. 

Order  allowing  as  preferred  claim  of 
several  thousand  dollars  may  he  re- 
viewed by  appeal  under  either  section 
24a,  or  section  25a,  cl.  3,  respectively 
providing  for  appeals  in  controversies 
arising  in  bankruptcy  and  for  appeals 
at!  in  equity  from  judgmenta  allowing 
or  rejecting  claims.  In  re  Creech 
Bros.  Lumber  Co..  240  F.  8,  153  C.  C. 
A.  44. 

A  claim  to  property  in  the  hands  ot 
a  trustee  in  bankruptcy,  based  on  a 
consignment  .for  sale  contract  and  op- 
posed by  one  claiming  a  landlord's  lien 
on  the  property,  presents  a  controversy 
in  bankruptcy  reviewable  by  appeal  un- 


der section  25a,  not  a  proceedin 
bankruptcy  reviewable  by  pctitia 
revise  under  section  24b.  Ame: 
Piano  Co.  v.  Heazel,  240  F.  410, 
C.  0.  A.  336. 

An  order  in  bankruptcy,  dismii 
petition  tor  compeusation  filed  by 
mer  receivers,  who  had  delivered  [ 
erty  of  bankrupt  to  trustee,  whict 
tboHied  filing  of  another  petiCioE 
serting  their  claims  on  other  groi 
is  not  final  order,  and  second  pet 
cannot  be  denied  on  ground  that  t 
er  remedy  should  have  beea  by  ai 
from  denial  of  first  Hume  v.  U 
242  P.  827,  165  C.  C.  A.  416. 

Questions  of  fact  concerning  r 
tion  of  claim  as  preferred  one.  cfa 
mortgage  relied  on  being  dec! 
fraudulent,  cannot  be  reviewed  or 
tition  for  revision,  under  section 
but  can  be  reviewed  only  by  appea 
der  section  25a.  In  re  Bussell,  24 
95,  159  C.  C.  A.  313. 

A  controversy  as  to  the  exiBten< 
a  lien  on  property  of  the  bankrupi 
tween  a  purchaser  and  one  who  as 
ed  a  lien  by  reason  of  install 
thereon  of  a  Gre  sprinkler  syste 
a  regular  proceeding  in  bankruptcy 
der  section  2,  cl.  7,  and  judgment 
dered  therein,  not  being  on^  alio 
or  rejecting  a  debt  or  claim,  etc,  i 
in  section  25,  cl.  3,  cannot  be  revi' 
by  appeal;  petition  to  revise  being 
piopfiatc.  Whitney  Central  Trui 
Ravings  Bank  v.  United  States  O 
Co.  (C.  C.  A.)  250  P.  784. 

S'/i-  Mode  of  ravlew.— Actions 
trustee  in  bankruptcy  to  r^covei 
leged  preferential  payments  were 
tions  at  law  and  properly  so  broi 
and  review  could  be  had  only  upon 
of  error,  and  not  by  appeal.  Wm. 
warda  Co.  v.  La  Dow,  230  F.  378, 
G.  C.  A.  620,  modifying  judgment  1 
Miller  (D.  C.)  221  P.  471. 

6.  TImo  for  taking  appeal.— <3i 
Court  of  Appeals  held  without  juri 
tion  of  appeal  from  adjudicatioi 
bankruptcy,  because  appeal  was 
taken  within  10  days.  Rhami 
Southern  Cotton  Oil  Co.,  230  F. 
144  G.  C.  A.  545. 

Appeal  from  order  denyine  motii 
amend  adjudication  in  bankruptcy,  i 
than  10  days  after  the  rendition  ol 
adjudication,  held  improvidently  gi 
ed.    Id.     - 

As  regards  time  to  appeal  from  j 
ment  in  bankruptcy,  the  filing  date, 
not  that  at  the  end  of  the  judgn 
with  the  judge's  signature,  held  to 
trol.  First  Nat  Bank  of  Paris,  K; 
Terkes.  238  F.  278,  151  C.  C.  A. 

Appeal  in  bankruptcy  held  preinni 
It  being  necessary  thst  the  iB.=nes  ri 
by  answer  be  first  tried  as  directei 
order,  and  that  sn  adjudication  be  ki 
ed  or  refused.  In  re  Berthoud.  23: 
797.  151  C.  C.  A.  647,  dismUsing  ap 
(D.  C.)  231  F.  629. 

Assuming  the  right  of  appeal  froc 
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confirminf   s   compotritioQ,    aiich 

is  Eovemed  bf  sectiOD  2S>i.  end 
be  taken  within   10  dafB.    In  T« 
atone   Mfg.  Ca.  239  F.  687,  152 
A.  531. 
!re,    after    an    order    allowiiiE    a 

Ln  bankruptcy,  a  rehearing  la 
■d,  the  lime  for  taking  an  appeal  la 
led,  and  runs  from  the  time  the  or- 

made  final.  Todd  v.  Alden,  246 
!,  157  C.  C.  A.  624. 
order  relating  to  a  claim  eecuied 
ien  on  the  bankrupt'i  property  ia 
ade  In  a  "proceeding  in  banknipt- 
md    reviewable    only    on    appeal 

within   10   days,    nnder   ■ectinna 
5a.    In  re  Monarch  AcetyleiiP  Co., 
.  741,  158  C,  C.  A.  143,  diomiaaing 
1  (D.  C.)  229  F.  474. 
eal   from   order  granting   petition 

claiming,  nnder  bill  of  sale,  brick 
laetured  by  bankrupt's  lessee,  op- 
by  bank,  which  made  advances  to 

under  contract  with  bankrupt 
;asee,  held  to  fait  within  section 
llowing  appeals  from  controversies 
abruplcy,   time   for   perfection   of 

la  sis  months,  instead  of  section 
Bank  of  llagland  v.  Hudson,  247 
L.  159  C.  C.  A.  835. 
apppat  oot  taken  in  time  re<tulred 
:tiOD  26a  from  the  affirmance  by 
ietrict  Court  of  the  dismissal  of  a 
'  a  referee  for  want  of  jurisdiction 
■e  treated  as  a  petition  to  revise, 

would  be  in  time ;    the  question 

being  a  qneation  of  law  ocly  re- 
ble  on  Bucb  petition.  Graham  t. 
(C.  C.  A.)  253  F.  32. 

allowance  of  a  claim  of  more  than 
:an  be  reviewed  only  by  an  appeal 
I  10  days,  aa  provided  in  section 
ind  not  by  petition  to  superintend 
eview  in  matter  of  law,  provided 
/  section  24b.  King  Lumber  Co. 
Sonal  Eich.  Bank  of  Roanoke,  Va. 

A.)  253  F.  W8, 

time  for  taking  an  appeal  under 
-uptcy  Act,  !  25a.  from  a  judgment 
d  QQDC  pro  tunc  aa  of -an  earlier 
runs  from  the  actual  entry  of  the 
lent,  not  from  the  earlier  date. 
Stafford  (D.  C.)  240  F.  155. 

right  to  appeal  from  a  judgment 
nkruptcy  is  not  a  right  based  on 
plea  of  natural  justice,  is  not  spe- 
ll granted  by  the  Constitution,  nor 
lal  to  due  process  of  law,  and,  if 
ppeal  was  not  taken  within  the 
Qied  by  tbe  statute,  the  right  is 
Id. 

etitioD  to  open  tbe  judgment  die- 
ing  the  bankrupt,  and  giving  oh- 
E  creditors  an  opportunity  to  ap- 
herefrom,  which  was  not  filed  un- 
:er  the  time  allowed  by  statute  for 
1  bad  expired,  does  not  extend  the 
[or  appeal.    Id. 

Ima  for  filing  petition  for  revU 
-Under  aection  25a,  motion,  made 
1  25tb,  to  amend  judgment  ad- 
ig  defendant  a  bankrupt,  rendered 
lary  12tb,  held' properly  denied. 


Bbame  v.  Southern  Cotton  Oil  Co.,  230 

F.  408,  144  C.  C.  A.  545. 

Under  bankruptcy  rule  15  of  South- 
ern district  of  New  York,  an  order  may 
be  reviewed  on  petition  filed  more  than 
10  dayii  after  rendition,  where  tims 
wag  actnally  extended  b;  referee,  al- 
though not  embodied  in  his  return.  In 
re  Grant,  238  F.  132.  151  C.  C.  A.  206. 

Proceeding  to  revise,  docketed  four 
and  six  montha  after  entry  of  orders 
held  not  to  be  dlamiaeed.  In  re  Kinnane 
Co.'s  Estate,  242  F.  768,  155  C.  C.  A. 
367. 

8.  PartiM  to  appoftl  or  revlew^-In 
a  bankruptcy  proceeding,  where  stock- 
holdera  are  contesting  right  to  levy 
Bssessments  against  them,  in  which 
some  were  not  formally  made  parties. 
Circuit  Court  of  Appeals  will  ncverthe- 
leaa  proceed  to  tbe  merits,  where  both 
sides  have  assumed  that  the  order  of 
assessment  was  a  final  appealable  or- 
der. Thorns  &  Brennemsn  v.  Good- 
man (C.  C.  A.)  254  F,  39. 

9.  —  From  order  allowing  or  re- 
Jsotlng  olalm..— That  trustee  is  by  aec- 
tion  47a,  cl.  2.  aj  amended  by  Act  June 
25,  1910,  i  8,  deemed  vested  with  all 
powers  of  creditor  holding  lien  by  legal 
or  equitable  proceedings,  does  not  en- 
large right  of  creditor  appealing  in 
name  of  trustee  from  order  allowing 
another  claimant  preference.  In  re 
Crtech  Bros.  Lumber  Co.,  240  F.  8,  153 

G.  C.  A.  44. 

II.  Praotica  on  appeal.— Under  sec- 
tion 26a,  appeals  are  taken  as  in  equity 
In  re  Kaplan,  234  F.  860,  148  C.  C.  A'. 
464. 

Under  section  25c,  where  a  trustee  in 
bankruptcy  appeals  from  or  brings  er- 
ror to  review  a  decree  or  judgment,  the 
same  will  be  considered,  though  no  su- 
persedeas bond  it  given.  Pacific  Coast 
Casualty  Co.  v.  Harvey  (C.  C.  A.)  250 
P.  952. 

Section  25c,  relieving  a  trustee  in 
bankruptcy  from  giving  bond  on  appeal 
or  writ  of  error,  does  not  relieve  him  of 
tbe  obligation  to  give  a  supersedeas 
bond,  as  required  by  Rev.  St.  If  1000, 
1007  (Comp.  St.  1016,  H  1660,  1666), 
and  if  tbe  trustee  secures  a  superse- 
deas, giving  bond,  it  is  enforceable.    Id. 

13.  Auignment  of  errors  and  bll)  ot 
exceptlons^Error  in  adjudging  party 
bankrupt  on  petition  of  creditors  who 
were  estopped  to  set  up  act  of  bank- 
ruptcy relied  on  held  to  be  noticed. 
though  not  properly  assigned,  under 
rule  11  (Comp.  St.  1916,  p.  1290).  Ohio 
Motor  Car  Co.  v.  Eiseman  Mngoeto  Co., 
230  F.  370.  144  C.  C.  A.  512,  certiorari 
denied  National  Carbon  Co.  v.  Ohio  Mo- 
tor Car  Co.,  36  S.  Ct.  724,  241  U.  S. 
6T3,  60  L.  Ed.  1231. 

14.  Record  on  appeal^-In  a  suit  hy  a 
trustee  in  bankruptcy  to  avoid  a  chattel 
morttrage  given  by  tbe  bankrupt,  where 
record  showed   no  lien   creditors  aside 
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from  chattel  mortgagee,  it  must  be  pre- 
sumed that  all  other  creditors  were 
general  creditors  of  bankrupt.  Bunch 
V.  Maloney,  233  F.  967,  147  C.  O.  A. 

641,  affirming  decree  In  re  T.  H.  Bunch 
Commission  Co.  (D.  C.)  225  F.  243. 

Under  record,  held,  that  it  must  be 
assumed  that  referee,  whose  order  de> 
nied  petitioner  right  to  participate  as 
individual  creditor  in  distribution  of 
bankrupt's  estate,  gave  and  petitioner 
had  actual  notice  thereof.  Internation- 
al Agr.  Corporation  v.  Cary,  240  F. 
101,  153  C.  C.  A.  137. 

16.  — ^  Bringing  up  evidence.— Un- 
der section  1(16),  and  "section  18d,  and 
General  Order  No.  36  (Comp.  St.  1916, 
p.  11392)  denial  of  adjudication  held 
not  reviewable,  where  testimony  was 
not  in  the  transcript.  In  re  Murphy, 
229  F.  988,  144  C.  C.  A.  270,  dismiss- 
ing appeal  (D.  C.)  228  F.  1018. 

In  suit  by  trustee  in  bankruptcy  to 
set  aside  preference,  trial  judge's  find; 
ing  that  bankrupt  was  bankrupt  within 
statutory  definition  cannot  be  reviewed 
on  appeal  in  absence  of  evidence.  Abele 
V.  Beacon  Trust  Co.,  117  N.  B.  833,  228 
Mass.  438. 

17.  Scope  of  review— Law  and  faots^ 
A  finding  of  fact  by  a  referee  concur- 
red in  by  the  District  Court,  will  not 
be  reversed  by  the  appellate  court,  un- 
less clearly  against  the  weight  of  evi- 
dence. Hagan  v.  McNiel  (C.  C.  A.)  253 
F.  716. 

18.  —  Glueetlone  not  raised  below. 
—The  capacity  of  a  trustee  in  bank- 
ruptcy to  sue  in  the  bankruptcy  court  to 
recover  property  from  a  chattel  mort- 
gagee, on  the  ground  that  the  mortgage 
was  not  properly  acknowledged  and  re- 
corded, is  waived  when  not  taken  in  the 
trial  court  Fairbanks  Steam  Shovel 
Co.  V.  Wills,  36  S.  Ct.  466,  240  U.  S. 

642,  60  L.  Ed.  841,  affirming  decree  In 
re  Federal  Contracting  Co.,  212  F.  688, 
129  C.  C.  A.  224. 

In  bankruptcy  proceedings,  held  that 
it  could  not  be  presumed  that  applica- 
tion to  expedite  adjudication  or  appli- 
cation to  state  court  to  stay  proceed- 
ings would  have  been  denied.  Ohio 
Motor  Car  Co.  v.  Eiseman  Magneto 
Co.,  230  F.  370,  144  C.  C.  A.  512,  cer- 
tiorari denied  National  Carbon  Co.  v. 
Ohio  Motor  Car  Co.,  36  S.  Ct.  724,  241 
U.  S.  673,  60  L.  Ed.  1231. 

Trustee  for  creditors,  who  carried  on 
bankrupt's  business,  held  entitled  to  as- 
sert equitable  claim  to  merchandise 
purchased  by  him,  on  appeal  from  order 
disallowing  compensation  and  expenses, 
though  the  seller  did,  and  he  did  not, 
demand  such  merchandise.  Bramble  v. 
Brett,  230  F.  385,  144  C.  C.  A.  527. 

Where  amendment  to  bankruptcy  pe- 
tition recited  it  was  made  with  leave 
of  court,  and  exceptions  to  master's 
report  did  not  call  court's  attention  to 
alleged  absence  of  order  allowing 
amendment,  absence  of  order  cannot  be 
complained    of   on    appeal.    Household 
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Supply  Co.  y.  Whiteaker,  236  F.  730, 
150  0.  C.  A.  62. 

Where  record  only  showed  that  di- 
rectors of  corporation  adjudicated 
bankrupt  filed  demurrer,  held  that, 
corporation  not  objecting,  they  could 
not  coipplain  that  court  on  demurrer 
adjudicated  corporation  bankrupt,  with- 
out awarding  jury  trial  as  demanded 
by  corporation.  Moody-Hormann-Boel- 
hauwe  v.  Clinton  Wire  Cloth  Co.,  246 
F.  ja53,  158  C.  C.  A.  609. 

Where  no  exception  was  taken  in  the 
court  below  on  the  ground  of  the  gen- 
erality of  the  specifications  of  objec- 
tions to  discharge,  and  the  questions  in- 
tended to  be  raised  were  fully  gone  in- 
to before  the  special  master  and  Dis- 
trict Judge,  such  objection  cannot  be 
raised  on  appeal.  In  re  Singer  (G.  C. 
A.)  251  F.  51. 

i9.  Review  of  evidence  and  findings. 

— ^Where  the  testimony  was  taken  before 
the  referee,  his  finding  of  facts,  affirmed 
by  the  District  Judge  will  not  be  rejected 
on  appeal  on  anything  less  than  a  dem- 
onstration of  a  plain  mistake.  Schmid 
V.  Rosenthal,  230  F.  818,  145  C.  C.  A. 
128;  Walter  A.  Wood  Mowing  &  Reap- 
ing Mach.  Co.  V.  CroU,  231  F.  679,  145 
O.  C.  A.  565 ;  Stephen  Putney  Shoe  Co. 
V.  Dashiell,  246  F.  121,  158  C.  C.  A. 
347 ;  In  re  Nankin,  246  F.  811,  159  C. 
C.  A.  113;  In  re  Turpin  Hotel  Co.,  248 
F.  25,  160  C.  C.  A.  165;  In  re  Johnson 
(D.  C.)  247  F.  135. 

The  finding  of  the  master  and  the 
lower  court  that  a  false  statement  made 
by  a  bankrupt  was  not  made  with  in- 
tention to  deceive  must  be  sustained  on 
appeal,  unless  an  obvious  error  of  law 
or  serious  mistake  of  fact  appears.  Al- 
ler-Wilmes  Jewelry  Co.  v.  Osbom,  231 
F.  907,  146  C.  C.  A.  103. 

An  order  adjudging  appellant  a  bank- 
rupt as  a  member  of  a  firm,  based  on 
conflicting  evidence,  will  not  be  disturb- 
ed on  appeal,  notwithstanding  such  ap- 
peal presents  the  controversy  for  deter- 
mination de  novo,  unless  the  record  dis- 
closes a  misapprehension  of  the  testimo- 
ny. In  re  Kaplan,  234  F.  866^  148  C. 
C.  A.  464. 

Order  of  referee  in  banicruptcy,  disal-- 
lowing  a  claim  approved  by  trial  court, 
will  not  be  disturbed,  where  supported 
by  substantial  evidence.    Henderson  t. 
Morse,  235  F.  518,  149  C.  C.  A.  64. 

Findings  of  fact  by  master,  on  peti- 
tion for  discharge  of  bankrupt,  approved 
by  coqrt,  are  presumptively  correct,  and 
will  be  upheld  on  appeal,  if  supported  by 
substantial  evidence,  unless  dear  mis- 
take is  shown.  Sheinberg  y.  Hoffman, 
236  F.  343,  149  C.  C.  A.  475. 

The  concurrent  findings  of  a  special 
master  and  the  district  judge  on  the 
question  of  the  location  of  a  bankrupt's 
principal  place  of  business  will  not  be 
disturbed  upon  anything  less  than  a 
demonstration  of  plain  mistake.  Con- 
tinental Coal  Corporation  y.  RosieUe 
Bros.,  242  F.  243,  155  O.  C,  A.  83. 

Findings  as  to  preference  and  trans- 
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I  knowledge  will  not  be  rcTersed, 
bBi?d  on  inferences  tronr  qimUb- 
fai^ts  and  teatEmony,  merely  be- 
the  aniwer  wqb  verifi<>d.  Lake 
State  Bank  v.  Jones,  242  F.  821, 
!.   C.   A.  409. 

ET  of  trial  court.  eonGrming  ref- 
report  overruling  objections  to 
igitioD  bMfd  on  Krouod  that  bauk- 
lad  obtsined  credit  by  materially 
writteD  statement,  will  not  be  dis- 
I.  where  evidence  did  not  clearly 
that  trial  court  was  wrong.  In- 
ional  Trust  Co.  v.  Myers,  245  F. 
57  C.  C.  A.  400. 

?re  bankruptcy  court  on  its  own 
]  submitted  to  jury  question  of 
!  bankrupt's  insolvency,  verdict  of 
is  tnerply  advisory,  and  error  is 
cdieable  on  court's  rpmarkg,  or  on 
nrge  to  jury.  Morrison  v.  Rie- 
MB  F.  87.  lei  C.  C.  A.  149. 
view  of  deference  to  fiudiugs  of 
iudge,  burden  of  proof  on  trustee, 
of  time,  and  rigid  rules  as  to 
beld.  tbat  tower  court's  Ending 
trustee  in  bankruptcy  could  not 
:  validity  of  purchase,  so  as  to 
claims  on  bonds  given  for  pur- 
price  on  ground  of  fraud,  etc., 
not  be  disturbed.  Pee  pies  v. 
ia  Iron  &  Coal  Co..  248  F.  880, 
!.  C.  A.  644,  affirming  judgment 
Georgia  Steel  Co.  (O.  C.)  240.  F, 
ind  certiorari  denied  Peeples  v. 
ia  Iron  &  Coal  Co..  38  S.  Ct.  5fi2, 
'.  S.  519.  62  L.  Ed.  1245. 
icing  conceded  that  a  bankrupt's 
>~aoce  to  his  sons  was  made  within 
nonths  prior  to  the  adjudication, 
the   grantor   was   inBolvent,   and 
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r  proportion  of  their  claims  tban 
creditors  of  their  class  would  se- 
it  was  a  question  of  fact  for  the 
court  whether  the  grantees  had 
lable  cause  to  believe  the  grantor 
nsolrent  and  that  the  conveyance 
effect  a  preference.  Wbitmore  v, 
t  (C.  C.  A.)  232  P.  135. 
Icicncy  of  bankrupt's  explanation 
oiBEion  of  property  or  funds  from 
bedule  is  question  for  bankruptcy 
to  which  application  for  diwhnrge 
Je.    In  re  Brincat  (D.  C.)  233  F. 


;  assignment  would  effect  prefer- 
(raa  conclusive  on  appeal,  where 
:ce  was  not  reported.  Abele  v. 
n  Trust  Co.,  117  N.  E.  833.  228 


Datermi nation  on  appaal,— On  ap- 
trom  an  order  of  the  District 
,  the  trustee  in  bankrupt*?,  wbo 


did  not  appear  when  the  case  was  call- 
ed, and  Sled  tio_  brief,  was  not  entitled 
to  costs.  Gandla  &  Btubbe  v.  Csdierno, 
233  F.  739,  147  C.  C.  A.  505. 

On  appeal  from  order  denying  bank- 
rupt's application  for  disc  barge  on 
ground  tbat  he  bad.  within  tour  months 
of  the  filing  of  the  petition  in  bank- 
ruptcy, conveyed  bis  property  to  binder 
and  defraud  creditors,  beld,  that  order 
■honld  not  be  affirmed,  but  should  be 
remanded  for  purpose  of  taking  fur- 
ther testimony.  In  re  Braun,  230  F. 
113,  152  C.  C.  A.  155. 

In  contest  between  lessor  and  trus- 
tee in  bankruptcy,  beld  that,  on  re- 
versal of  decree  denying  lessor's  peti- 
tion fur  payment  of  claim  out  of  pro- 
ceeds of  sale  of  goods  distraiued.  cause 
would  be  remanded  to  allow  trustee  an 
opportunity  to  introduce  proof  against 
claim,  which  was  evidently  eicluded 
by  court,  because  deemed  unnecessary. 
In  re  Mossier  Co.,  239  F.  202,  152  C. 
b.  A.  250. 

In  a  proceeding  involving  right  to 
property  claimed  by  trustee  in  bank- 
ruptcy and  claimant,  held,  tbat  claim- 
ant, who  hail  not  raised  matter  by  re- 
visory petition,  could  not  obtain  a  re- 
versal because  procedure  of  a  summary 
suit  was  not  more  strictly  observed.  In 
re  IloUingaworth  &  Whitney  Co.,  242 
F.  753,  155  C.  C.  A.  341.  offirming  de- 
cree In  re  Schmick  Handle  &  Lumber 
Co.   (D.  C.)  233  F.  446. 

A  decree  of  the  bankruptcy  court,  ad- 
judicating the  right  to  proceeds  of 
property  claimed  by  the  receivers  and 
another,  will  not  be  reversed  because 
of  looseness  in  the   pleadings.     Id. 

Decree  of  Circuit  Court  of  Appeals 
reviewing  decision  of  District  Court 
affirming  two  orders  of  referee  in  bank- 
ruptcy held  to  vacate  both  orders.  In 
re  Blum,  244  F.  417,  157  C.  C.  A.  43. 

On  writ  of  error  to  review  judg- 
ments in  plenary  actions  by  trustee  in 
bankruptcy  attacking  as  preferential 
payments  by  bonkrupt.  evidence  alleged 
to  have  been  newly  discovered  since  the 
judgments  were  entered  held  not  of 
such  a  character  as  would  probably 
produce  a  different  result.  Turner  v. 
Schaeffer,  249  F.  C54.  IGl  C.  C.  A. 
564. 

CItad  without  deflnlte  application. 
In  re  Jacobsou  (C.  C.  A.)  239  F.  70; 
In  re  Zeia  (C.  C.  A.)  245  F.  737: 
Armstrong  v.  Norris  (C.  C.  A.)  247  F. 
253;  Hunter,  Walton  &  Co.  v.  J.  G. 
Cherry  Co.  (C.  C.  A.)  247  F.  45.S;  In 
re  Greer  (D.  C.)  24.S  F.  131;  In  re 
Graham  &  Sons  (C.  C.  A.)  252  F. 
93;  Fuller  v.  Atlanta  Nat.  Bank  <C. 
C.  A.)  254  F.  278. 
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§  9610.  (Act  July  1,  1898,  c.  541,  §  26.)     Arbitration. 

Cited     without    definite    application. 
In  re  Goldman  (D.  C.)  241  F.  385. 


§  $611.  (Act  July  1,  1898,  c.  541,  §  27.)     Compromises. 

proved,  under  this  section.  In  re  Stier 
March  Contracting  Co.  (D.  C.)  245  F. 
223. 


Compromise  and  settlement  of  con- 
troversies.—Circumstances  held  such 
as  to  require  receiver  in  bankruptcy  to 
establish  his  title  to  a  steam  shovel,  and 
the  trustee's  compromise  of  the  claim 
against  the  receiver  would  not  be  ap- 


§  9613.  (Act  July  1,  1898,  c.  541,  § 

1.  Persons  liable.— Officers  of  a  bank- 
rupt corporation  can  be  convicted  of 
fraudulently  concealing  from  the  trus- 
tee the  property  of  the  corporation  in 
violation  of  section  29b.  Wolf  v.  U.  S., 
238  F.  902,  152  C.  C.  A.  36. 

A  member  of  a  bankrupt  partner- 
ship, , although  not  himself  adjudged  a 
bankrupt,  is  subject  to  prosecution  for 
the  fraudulent  concealment  of  property 
of  the  partnership  from  its  trustee,  un- 
der section  29b  (1).  Conetto  v.  U.  S. 
(C.  C.  A.)  251  F.  42. 

2.  Concealment  of  property  by  bank- 
rupts—In view  of  section  29b,  d.  2,  the 
mere  omission  of  property  from  a 
schedule  is  not  a  fraudulent  concealment 
from  the  trustee,  under  section  29b, 
cl.  1.  Gretsch  v.  U.  S.,  231  F.  57,  145 
C.  C.  A.  245. 

Under  section  1,  d.  22,  concealment 
of  property,  where  it  was  physically 
converted  and  concealed  before  bank- 
ruptcy, contemplates  continued  conceal- 
ment thereafter.  The  construction  of 
continuous  concealment,  of  property  in 
civil  cases  under  section  14b,  applies 
to  the  concealment  under  the  crim- 
inal section,  29b.  Glass  v.  U.  S.,  231  F. 
65,  145  C.  C.  A.  253. 

In  view  of  section  70,  where  partner 
appropriated  firm  assets  with  concur- 
rence of  copartners,  the  assets  so  with- 
drawn, upon  his  bankruptcy  individual- 
ly and  as  member  of  the  firm,  was 
"property  belonging  to  his  estate  in 
bankruptcy,"  within  section  29b,  mak- 
ing concealment  of  such  property  from 
trustee  a  crime.  Malvin  v.  U.  S.  (C.  C. 
A.)  252  F.  449. 

Where  bankruptcy  of  partnership  was 
inevitable,  a  plan  agreed  upon  by  the 
partners  and  their  attorney,  pursuant 
to  which  proceeds  of  customer's  checks 
were  converted  by  a  partner,  and  upon 
his  bankruptcy  individually  and  as  a 
member  of  the  firm  were  withheld  from 
trustee,  was  a  conspiracy  to  commit 
offense  against  United  States,  under 
Criminal  Code,  §  37  (Comp.  St.  1916, 
§  10201) ;  the  concealment  of  check 
proceeds  from  trustee  being  in  viola- 
tion of  Bankruptcy  Act,  §  29b.     Id. 

3.  Making  false  oath  or  accounts- 
See  In  re  Hardy  (D.  C.)  229  F.  825. 

One  guilty  of  false  swearing  in  a 
bankruptcy  proceeding  is  punishable  un- 
der section  29b   (2),  instead  of  under 
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Cited  without  definite  application, 
In  re  Goldman   (D.  O.)  241  F.  885. 

29.)     Offenses. 

Penal  Code,  §  125,  which  is  the  gen- 
eral statute  applicable  to  prosecutions 
for  perjury.  Rosenthal  v.  U.  S.,  248  F. 
684,  160  C.  C.  A.  584. 

No  perjury  committed  by  a  bank- 
rupt in  bankruptcy  proceedings  except 
those  against  himself  is  ground  for  re- 
fusal of  a  discharge,  notwithstanding 
the  literal  reading  of  sections  14,  29. 
In  re  Lesser  (D.  C.)  232  F.  368,  order 
reversed   (C.  C.  A.)   234  F.  65. 

3I/2*  Extortion^— An  attorney  of  t 
trustee  in  bankruptcy,  who  first  op- 
posed a  bid  for  the  bankrupt's  prop' 
erty  and  compelled  bidder  to  pay  him 
a  sum  of  money  to  advise  acceptance, 
held  guilty  of  extortion  within  section 
29b,  though  he  was  entitled  to  use  his 
influence  with  the  trustee.  U.  S.  v. 
Dunkley  (D.  C.)  235  F.  1000. 

4.  Conspiring  with  bankruptw— De- 
fendants may  be  convicted  of  conspir- 
acy to  receive  the  property  from  a 
bankrupt  after  bankruptcy,  though  the 
property  was  taken  out  of  the  bank- 
rupt's possession  two  days  before  the 
petition  in  bankruptcy  was  filed.  Knoell 
V.  U.  S.,  239  F.  16,  152  C.  C.  A.  66, 
affirming  judgment  U.  S.  v.  Knoell  (D. 
C.)  230  F.  509. 

Filing  of  petition  in  bankruptcy  held 
a  suffident  overt  act  to  support  con- 
viction for  conspiracy  to  conceal  prop- 
erty. Gretsch  v.  U.  S.,  242  F.  897. 155 
C.  C.  A.  485,  certiorari  denied  38  S. 
Ct  12,  245  U.  S.  654,  62  L.  Ed.  532. 

To  support  charge  oi  conspiracy  to 
conceal  bankrupt's  assets,  held,  that 
actual  commission  of  crime,  or  verbal 
expression  of  purpose  to  have  bankrupt 
become  such,  was  not  necessary,  nor 
was  it  material  whether  the  proceed- 
ings were  voluntary  or  involuntSiT. 
U.  S.  V.  Fischer  (D.  C.)  245  F.  477. 

6.  Indictment  or  information^Indict- 

ment  charging  conspiracy  to  commit  an 
offense  against  the  United  States 
should  allege  place  of  commission  of 
overt  act.  U.  S.  v.  Baker  (D.  C.)  243 
F.  741. 

For  indication  of  opinion,  without  de- 
dsion,  as  to  requisites  of  indictment, 
see  U.  S.  V.  Baker  (D.  C.)  243  F.  746. 
747. 

7.  — *  Conceal  meat    of    property^ 

Though  section  la(22),  provides  that 
the  word  "conceal"  shall  indude  "se- 
crete, falsify,  and  mutihite,"  it  is  suf- 
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in  Ma  iudietmuit  und«r  lectioD 
)  ftllect  a  coQC«>lineiit  by  using 
ord  "conceal,"  witfaout  itatinf 
r  ID  what  maimer  it  wui  accom- 
I.    U,   a.   T.   GrMnbaua   (D.   C.) 

259. 
iDdictment  baaed  od  an  alleged 
^n  at  a  ttatate  lufflcientlr  de- 
I  the  nature  of  the  crime  char|- 
it  follows  the  ianguago  ot  the 
:,  uuleu  it  la  too  iudeflnite  to 
lei?  indicate,  without  addition  of 
norda,  the  eaaential  elementa  of 

BB  a  statute  creating  an  offenae 
nes  it  tha^  it  cannot  be  properlj 
>ed  without  negativing  an  ezcep- 
n  iadictment  for  violation  the  re - 
1  Qot  negative  the  exception.  Id. 
ndictment  charging  concealment 
lankrupt  of  a  certain  large  por- 
his  property,  consietiug  of  mon- 
I  merchandise,  setting  forth  Its 
1  natare  and  alleging  a  more  par- 
description  la  oukiiown,  together 
bill  of  particulars  sbowing  that 
opertj  referred  to  was' all  the 
ty  belonging  to  bim  on  a  sped- 
ite,  except  the  portion  turned 
r  accounted  for,  sufficiently  de- 
the  property.  Id. 
ndictment  allegiDg  that  on  a  cer- 
ate the  bankrupt  bad  certain 
ty  of  a  certain  value,  and  that 
lie  became  bankmpt,  about  four 
I  later,  the  aggregate  of  all  prup- 
urned  over  to  bis  trqstee  was 
ess  thsn  he  owned  on  the  date 
aed,  is  not  defective,  as  abowing 
ifendent  was  merely  being  com- 
to  make  an  accounting,  and  was 
irged  with  a  crime.  Id. 
e  being  no  express  exception  or 
ice  to  exemptions  in  section  29b, 
i^tment  thereunder  for  concealing 
ty  need  not  allege  the  property 
it  exempt  from  execution  under 
aws,  thongh  section  3  (section 
aemres  to  bankrupts  allowance 
tDptJoDs  under  such  laws.  Id. 
idictment  for  concealing  proper- 
e  bankrupt,  alleging  the  cooceal- 
□ok  place  at  the  city  of  Detroit, 
district,  on  July  B,  1918,  apeci- 
:  time  and  place.    Id. 

—  Perjury  or  falsa  oath  In  ImuiIi- 
— Variance  between  indictment. 
Criminal  Code,  |  37  (Comp.   St. 

10201),  cbargiiiE  the  presents- 
a  false  claim  in  bankruptcy  pro- 
,  snd  proof  of  its  pceBeutation 
mposition,  held  not  fatal.  Bern- 
,  U.  S..  238  F.  823,  151  C.  C.  A. 

—  CaaaplraGy  to  oonceal  aasata. 

tment  charging  conspiracy  to 
',  contrary  to  Criminal  Code,  I 
np.  St.  1916,  I  10201),  property 
artnership  which  subsequently 
iluntar;  petition  in  bankruptcy. 
Sclent  to  charge  the  ofFeuse  de- 
]  by  this  section.  Frankfurt  r. 
ai  F.  903,  146  C.  C.  A.  99. 
idictment  charging  that  defend- 
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ants,  expecting  an  involontar;  petidon  ' 
in  hfinkniptcy  against  one  ot  t&em  aad 
appointment  of  a  receiver,  conspired  to 
conceal  property  of  the  expected  bank- 
rupt, and  setting  forth  overt  acts  done, 
is  sufficient,  though  not  alleging  that 
owner  was  a  bankrupt  at  the  time  of 
conspiracy.  Friedman  v.  U.  S.,  236  F. 
816,  150  C.  C.  A.  653. 

An  indictment,  charging  that  defend- 
aata,  on  'the  day  after  a  petition  in 
bankruptcy  wis  Sled,  conspired  together 
and  with  others  to  receive  a  material 
amount  of  the  property  ot  the  bank- 
rupt with  intent  to  defeat  the  Bank- 
ruptcy Act,  and  that  on  the  following 
da;  they  agreed  to  receive  that  prop- 
erty from  the  bankrupt  and  conceal  it 
with  intent  to  convert  it  to  their  own 
use,  and  charging  as  the  overt  nets 
that  on  the  second  day  after  the  bank- 
ruptcy they  placed  the  property  on  the 
premises  of  one  of  the  alleged  conspira- 
tors and  persuaded  him  to  allow  it  to 
be  concealed  temporarily,  and  later  in- 
duced b'"'  to  swear  to  a  petition  claim- 
ing it  as  his  own,  which  he  did,  is  suf- 
ficient to  chsrge  a  conspiracy  to  receive 
the  property  of  the  bankrupt  after  the 
bankruptcy,  contrary  to  section  29b, 
cL  4;  it  not  being  necessary  that  the 
property  was  in  the  possession  of  the 
bankrupt  when  the  conspiracy  was 
formed  if  it  was  in  fact  the  property  of 
the  bankrupt.  Knoell  v.  U.  S.  (C.  0. 
A.)  239  F.  16. 

Indictment,  charging  that  defendants 
in  anticipation  of  involuntary  bankrupt- 
cy conspired  to  conceal  from  trustee 
to  be  thereafter  appointed  certain  mer- 
chandise, ia  not  bad  because  not  show- 
ing that  anticipation  of  involuntary 
bankruptcy  bad  any  basis,  or  tbat  com- 
mission of  overt  acts  was  not  in  dis- 
trict where  conspiracy  occurred  and 
prosecution  was  instituted,  and  not  bad 
for  inconsistency  in  allegations  as  to 
ownership  of  property,  or  for  failure  to 
aver  overt  act  within  such  period.  U. 
S.  V.  Baker  (D.  C.)  243  F.  741. 

Such  indictment  held  defective  in 
averments  of  overt  acts  of  concealment 
which  it  was  rfot  alleged  were  commit-^ 
ted  by  defend Hnla.    Id. 

Resort  to  the  allegations  of  overt 
acta  in  indictment  charging  conspiracy 
to  commit  offense  again bt  the  United 
Stales  Is  not  permissible  to  enlarge 
scope  of  conspiracy.    Id. 

Under  CriminHl  Code,  i  37  (Comp. 
St.  1916.  f  10201).  deoouDdng  offense 
of  conspiracy  to  commit  offense  againHt 
United  States,  only  one  overt  act  is 
necessary,  and,  where  one  is  sufficient- 
ly charged  in  indictment,  it  Is  good 
against  demurrer,  regardless  of  defi- 
ciencies in  other  charges  of  overt  acts. 
Id. 

An  indictment  for  conspiracy,  wbicb 
alleged  that  conspiracy  ei  tended  be- 
tween January  1.  1913,  and  Septem- 
ber 20.  1913,  held  insufficient  On  de- 
murrer; the  overt  act  occurring  on 
September  20tb,  this  being  true  though 
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averments  as  to  time  were  preceded  by 
a  videlicet  U.  S.  v.  Baker  (D.  G.)  243 
F.  746. 

Indictment  for  conspiracy  to  con- 
ceal assets  from  trustee  in  bankruptcy 
held  not  subject  to  motion  to  quash. 
Malvin  v.  U.  S.  (C.  C.  A.)  252  F.  449. 

An  indictment  for  conspiracy  to  con- 
ceal assets  from  trustee  in  bankruptcy, 
averments  that  the  property  which  was 
to  belong  to  bankrupt  estate  consisted 
of  proceeds  of  sale  of  firm  merchandise, 
and  that  property  to  be  concealed 
belonged  to  partners  individually  and 
as  members  of  firm,  held  not  repugnant, 
when  considered  with  other  averments. 
Id. 

10.  Burden  of  proof  and  evidence,— 

See  In  re  Garrity,  247  F.  310,  159  O. 
C.  A.  404. 

Evidence  that  defendant  removed  his 
books  and  disposed  of  goods  shortly 
before  the  petition  was  filed  against 
him  held  admissible  to  show  a  schente 
from  which  an  inference  of  subsequent 
concealment  could  be  drawn.  Glass  v. 
U.  S.,  231  F.  65,  145  C.  C.  A.  253. 

In  a  prosecution  for  making  false 
oaths  in  a  proceeding  in  bankruptcy, 
the  judgment  roll  in  a  previous  action, 
to  which  defendant  was  a  party,  held 
admissible  as  bearing  on  defendant's 
motive  and  the  reason  for  his  testi- 
mony in  the  bankruptcy  proceeding. 
Hopkins  v.  U.  S.,  234  F.  867,  148  C. 
C.  A.  465. 

In  prosecution  against  bankrupt  for 
knowingly  and  fraudulently  concealing 
property  from  his  trustee,  evidence 
held  sufficiept  to  warrant  conviction. 
Terry  v.  U.  S.,  235  F.  701,  149  C.  0. 
A.  121. 

Evidence  held  insufficient  to  show 
that  the  president  of  a  bankrupt  cor- 
poration knew  of,  or  participated  in, 
the  concealment  from  the  trustee  in 
bankruptcy  of  the  goods  of  the  cor- 
poration by  the  secretary  treasurer, 
who  managed  the  business.  Wolf  v. 
U.  S.,  238  F.  902,  152  O.  C.  A.  36. 

In  prosecution  against  bankrupt  un- 
der section  29b,  for  fraudulently  con- 
cealing from  his  trustee  money  belong- 
ing to  his  estate,  where  it  appeared 
that  bankrupt,  shortly  before  adjudi- 
cation, converted  into  money  merchan- 
dise bought  on  credit,  evidence  of  con- 
versations by  bankrupt,  at  time  of  dis- 
posing of  merchandise,  and  as  to  his 
statements  at  time  of  making  purchas- 
es, or  shortly  before,  is  admissible  to 
show  his  design;  and  in  such  case  evi- 
dence held  sufficient  to  take  case  to 
jury.  Green  v.  U.  S.,  240  F.  949,  163 
0.  C.  A.  635. 

(2122) 


In  a  prosecution  for  false  sweanng 
in  a  proceeding  in  bankruptcy,  a  con- 
viction cannot  be  suppoq^ed  where  de- 
fendant pleaded  not  guilty,  and  only 
showing  that  offense  occui'red  within 
limitation  of  one  year  prescribed  by 
section  29d,  was  unsupported  statement 
of  district  attorney  as  to  when  defend- 
ant was  sworn  in  bankruptcy  proceed- 
ing. Rosenthal  v.  U.  S.,  248  F.  6S4, 
160  C.  C.  A.  584. 

12.  Limitation  of  prosecutlon^Bank- 
rupt,  by  asking  court  to  reopen  pro- 
ceedings and  sell  property  not  sched- 
uled, in  order  to  make  title  good,  held 
not  to  have  waived  limitation  as  against 
indictment  for  false  statements  m  the 
schedules.  In  re  Graff  (D.  0.)  242 
F.  577. 

13.  Prosecuting  attorney w^Under  Act 
June  22,  1870,  and  Act  June  30,  1906, 
bankrupt  charged  with  knowingly  and 
fraudulently  concealing  his  property 
from  trustee  cannot  complain  that  at- 
torney for  petitioning  creditors  was 
duly  appointed  special  assistant  United 
Slates  district  attorney  and  participat- 
ed in  prosecution.  Terry  v.  U.  S.,  235 
F.  701,  149  C.  C.  A.  121. 

14.  Punishment   as   for   contemptv- 

A  bankrupt  should  not  be  committed 
for  contempt  as  punishment  for  dis- 
obedience to  an  order  to  turn  prop- 
erty over  to  the  trustee,  even  if  sec- 
tions 2  (13),  41,  authorized  such  com- 
mitment in  view  of  this  section.  In 
re  Elias  (D.  C.)  240  F.  448. 

15.  Effect  of  commission  of  offense. 
—See  Wetter  v.  RusseU  (Sup.)  172  N. 
Y.   S.  224. 

A  bankrupt  who  commits  perjury  in 
a  bankruptcy  proceeding  not  his  own 
must,  under  Bankruptcy  Act,  sections 
14b,  29a,  be  denied  his  dis':harge.  In 
re  Lesser,  234  F.  65,  148  C  C.  A.  81, 
reversing  order  (D.  C.)  232  F.  368. 

Fictitious  transfer  by  bankrupt  with 
intent  to  prevent  creditor  from  par- 
ticipating in  property  transferred, 
which  is  offense  under  this  section,  is 
ground  for  denying  discharge  under 
section  14,  subd.  b  (1).  Grafton  v. 
Meikleham,  246  F.  737,  159  0.  C.  A. 
39,  reversing  decree  In  re  Meikleham 
(D.  C.)  236  F.  401.  Certiorari  denied 
Meikleham  v.  Grafton,  38  S.  Ct.  334, 
246  U.  S.  665,  62  L.  Ed.  929. 

Specifications  of  objection  to  dis- 
charge held  insufficient,  under  section 
14,  not  showing  that  bankrupt  com- 
mitted offense  by  making  false  oath, 
in  violation  of  section  29b(2),  and  hence 
discharge  should  be  granted.  In  re 
Greer  (D,  O.)  248  F.  131. 
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14.  (Act  July  1,  1898,  c.  541,  §  30.)  Rules,  forma,  and  ordera. 
lENERAL  ORDERS  AND  FORMS  IN  BANKRUPTCY 

GENERAL  ORDERS  IN  BANKRUPTCY,  1898 

Tbe  orders,  as  contiiined  Id  the  printed  rules  and  orders  of  the  Supreme  Court 
!  the  United  States,  promulnBted  March  1.  1918.  ate  identical  with  the  rules 
I  published  in  Comp.  St.  1916,  pp.  11382  to  11303,  except  a  slight  chance  in 
rder  32,  explained  in  a  note  under  that  rule,  aet  forth  beloir. 
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t«raay  In  fast  far  orwlltar.— If,  un- 
lankrnptcr  Act,  f  1,  subd.  9,  and 
rsl  Order  No.  4,  attorney  In  fact 
prepife  proof  of  claim  and  preaent 


it  for  allowance,  held,  that  he  may  not 
do  HO  for  more  than  one  creditor.  In 
re  H.  E.  Ploof  Machinery  Go.  (D.  C) 
243  F.  421. 


PETITIONS  IN  DIFFERENT  DISTRICTS 


>rlty  or  J viitdlctloa.— General  Or- 
s'u.  6  gives  jurisdiction  of  court 
strict  in  which  corporation  has 
die  priority  over  jurisdiction  .  of 
of  district  in  which  it  has  its  chief 
of  business.  Id  re  Npw  Era  Nov- 
:o.  (D.  C.)  241  F.  208. 
irt  of  district  in  which  corporation 
tn  place  of  busLDesB  will  not  re- 
sh  jurisdiction  to  court  of  corpo- 
I's  domicile,  unless  creditors  in 
district  acted  with  diligence.  Id. 
Dlantwr  petition  In  •■•  dlttriol 
voluntary  patltion  In  an  others- 
e  an  involuntary  petition  agaiiiBt 
po  rati  on  was  filed  in  the  Delaware 
,  and  thereafter  on  voluntary  pe- 
the  corporation  was  sdjuilicated 
ikrupt  in  the  Southern  district  of 


New  York,  held  that,  under  Ranfcruptcy 
Act,  I  1,  and  General  Order  No.  6,  the 
adjudicatioQ  in  the  New  York  District 
Court.  ha>rinB  been  first  made,  will  not 
be  vacated.     In  re  Vanoscope  Co.,  233 

F.  63.   147   C.   C.  A.   123. 

Where,  after  an  involuntary  petition 
was  filed  in  one  district,  there  was  an 
adjudication  on  voluntary  petition  filed 
in  secoud  district,  held,  Bankruptcy 
Act,  i  32,  and  General  Order  No.  6  not 
applying,  that  such  adjudication  did  not 
prevent  continuation  of  proceedinga  un- 
der the  involuntary  petition.  In  re 
Continental  Coal  Corp.,  238  F.  113,  151 

G.  C.  A.  189,  denying  petition  to  revise 
Roszell  Bros.  v.  Continental  Coal  Cor- 
poraUon  <D.  C.)  238  F.  343. 


BCHEDULB  IN  INVOLUNTARY  BANKRUPTCY 


lol  of  omIuloHS  from  schedules.— 

r  Bankruptcy  Act,  |g  7a,  12a,  S9a 
ind  General  Order  9  court  held  to 
discretion   to   pass   upon   compo- 


ition  offer  on  referee's  report,  though 
laim  was  omitted  from  schedules.  In 
e  SpiUer   (D.  C.)  230  F.  490. 


INDEMNITY  FOR  EXPENSES 


I,  Comp. 


,  also,  notes  under  {  9 

»10. 

losit     for    ooit     of     reference.— 

e    alleged   bankrupt    resisted    nd- 

tion,  held,  .that  bankruptcy  court 

not  require  him  to  deposit  cost  of 

^nce;    this  not  being  justified  by 


General  Order  No.  10.     In  re  Wester, 

242  F.  465,  155  C.  C.  A.  241. 

Oath  of  poverty^Uodcr  Bankruptcy 
Act,  {  51a(2),  an  oath  of  poverty  does 
not  relieve  a  petitioner  in  voinntary 
bankruptcy  from  his  obligation  under 
General  Order  No.  10  to  furnish  indem- 
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xiity,  when  required,  to  enable  the  req- 
uisite notice  to  creditors  to  be  pub- 
lished. In  re  Crisp  (D.  G.)  239  F. 
419. 

Dismissal  for  failure  to  give  Indem- 
nlty^— Where  a  petitioner  in  voluntary 


bankruptcy  without  excuse  fails  to  in- 
demnify the  referee  for  the  cost  of  pub- 
lishing notice  to  creditors  in  time,  his 
petition  may  be  and  should  be  dismiss- 
ed for  want  of  prosecution.  In  re 
Crisp  (D.  C.)  239  F.  419. 


XI 
AMENDMENTS 


Effeot  of  amendments  to  petition  and 
defects  curable  by  amendments— Though 
amendment  to  involuntary  petition  in 
bankruptcy  was  not  verified  as  required 
by  General  Order  in  Bankruptcy  No. 
11  held  within  court's  power  to  allow 
subsequent  verification.  International 
Silver  Co.  v.  New  York  Jewelry  Co., 
233  F.  945,  147  C.  C.  A.  619. 

Where  involuntary  petition  in  bank- 
ruptcy, filed  within  four  months  after 
preferential  transfer,  was  insufficient, 
held,  despite  subsequent  adjudication  on 
voluntary  petition  filed  more  than  four 
months  after  transfer,  creditors  were 
entitled  to  amend  involuntary  petition 
so  as  to  preserve  their  rights.    Id. 

Where  petitioning  creditors  knew 
nothing  of  facts  averred  and  did  not 
take  oath  before  a  notary  public,  though 
involuntary  petition  bore  his  certificate, 
it  cannot,  under  Bankruptcy  Act,  §  18c, 
be  amended  by  subsequently  allowing 
petitioners  to  verify  such  petition.  In 
re  Frank  (D.  C.)  234  F.  665,  order 
affirmed  (C.  C.  A.)  239  F.  709. 

Amendment  of  an  involuntary  peti- 
tion, alleging  new  acts  of  bankruptcy, 
should  not  be  allowed,  unless  on  a 
showing  that  the  interests  of  justice  re- 
quire it.  In  re  Forbes  (D.  C.)  235  F. 
316. 

Petition  in  involuntary  bankruptcy 
held  not  amendable  after  many  years 
by  adding  a  general  and  indefinite  al- 
legation of  a  preferential  transfer  of 
property.  In  re  Lewis  Shoe  Co.  (D. 
C.)  235  F.  1017. 

While  the  power  of  amendment  is 
substantial,  etc.,  held  that,  in  view  of 
Order  11  an  amendment  to  an  involun- 
tary petition  relating  solely  to  the  ma- 
terial facts  respecting  the  acts  of 
bankruptcy,   and   including   charges   of 


happenings  since  the  filing  of  the  orig- 
inal petition,  should  not  be  allowed. 
In  re  McGraw  (D.  C.)  254  F.  442. 

Imposing  eondltlonsw— A  petition  in 
involuntary  proceedings  may  be  amend- 
ed under  Order  11;  but  the  conditions 
under  which  amendments  may  be  made, 
and  the  extent  thereof,  rest  in  the 
sound  discretion  of  the  court.  In  re 
McGraw  (D.  C)  254  F.  442. 

Correction  of  schedule^^Under  Gen- 
eral Order  11,  a  voluntary  petitioner  in 
bankruptcy,  in  applying  for  leave  to 
amend  his  schedule,  must  state  the 
cause  of  the  error  in  those  originally 
filed.  In  re  Brincat  (D.  G.)  233  F. 
811. 

A  lot  owned  as  commimity  property 
was  properly  added  to  the  schedule  of 
assets  by  amendment  in  husband's 
bankruptcy  proceeding  to  mteet  claims 
properly  chargeable  to  the  community; 
and  where  a  tract  had  been  fraudu- 
lently conveyed  by  bankhipt  to  hi^ 
wife  as  her  separate  property  in  fraud 
of  creditors,  it  was  properly  added  to 
the  schedule  by  amrendment  as  assets 
in  his  bankruptcy  proceeding.  Even 
though  wife  did  not  have  legal  notice 
that  her  husband's  bankruptcy  sched- 
ule of  assets  was  amended  to  include 
lot  and  tract,  she  was  not  harmed, 
where  she  had  her  day  in  court  in  pur- 
chaser's action  to  quiet  his  title. 
Strong  v.  Durdle  (Wash.)  162  P.  6. 

Application  to  amend^^That  an  ap- 
plication to  amend  an  involuntary  pe- 
tition in  bankruptcy  was  not  in  writ- 
ing does  not  deprive  the  court  of  ju- 
risdiction, where  notice,  was  waived  by 
the  express  written  consent  of  the 
bankrupt  to  the  amendment.  Inter- 
national Silver  Co.  v.  New  York  Jewel- 
ry Co.,  233  F.  945,  147  O.  C.  A.  619. 


XII 
DUTIES  OF  REFEREE 


Jurisdiction  of  bill  In  equlty^-In  a 

case  referred  generally,  after  adjudi- 
cation, under  Bankruptcy  Act,  §  22, 
and  according  to  General  Order  12, 
whereby  all  proceedings,  except  such 
as  are  required  to  be  had  before  the 
judge  were  thereafter  to  be  had  before 
the  referee,  who  was  to  perform  duties 
he  was  empowered  by  the  act  to  per- 
form, the  referee  had  jurisdiction  of  a 
bill  in  equity,  filed  by  the  trustee  un- 
der section  70e,  to  avoid  transfers  in 
fraud  of  creditors;  nothing  in  the  act 
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or  general  orders  expressly  requiring 
such  proceedings  to  be  had  before  the 
judge,  and  sections  1(7),  38(4),  42a, 
42c,  and  General  Order  3,  permitting 
an  inference  in  favor  of  the  referee 
exercising  jurisdiction.  In  re  Weid- 
horn  (C.  C.  A.)  253  F.  28. 

Reference  as  precluding  plenary  suit. 

— ^Where  reference  was  had  under 
General  Order  No.  12,  referee  did  not 
have  jurisdiction  to  entertain  plenary 
fiuit  by  trustee  against  a  third  person 
to  recover  property  never  in  the  cos- 


4) 

of  bankraptc;  court  In  Te  Weid- 
i  (D.  C.)  243  F.  706. 
r*M*t«tliia  el  nattan  dlraolly  to 
t-M^Under  Bankruptcy  Act,  |  3Sa, 
General  Orders  in  backruptcy  Nob. 
ind  27,  held,  that  it  wa«  irregnlar 
truatee  to  apply  to  District  Court 

aa    order    d^ecting    bankrupt    to 
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turn  over  mooeya  and  for  District 
CoDrt  to  refer  same  to  referee  as  a 
Bpeciul  commiBsioner,  as  petition  should 
have  been  presented  to  referee  in  the 
first  place;  Lut  such  irregulHrity  lield 
waived,  where  not  objected  to.  In  re 
Nankin,  246  F.  Sll,  159  G.  C.  A.  U8. 


APPOINTMENT  AND  REMOVAL  OF  TBUSTEB 


utlas  at  r«f*rM  In  making  Bppolat- 
t^-While    the   District   Court   will 

undertake   to   eet   aside   or  vacate 
choice   or   election   of  the   trustee, 

will  relegate  that  matter  to  the 
ree  in  bankruptcy,  thu  referee 
dd  exercise  care  to  protect  the 
rests  of  all  creditors.  In  re  B&l- 
ine  (D.  C.)  232  F.  271. 
IsappnivaJ  of  tmstM  aslMted^- 
roval  or  disapproval  of  Ihe  trustee 
;ed    by   creditors   depends   in   each 

on  the  particQlar  drcumatances, 


and  election  of  a  trustee  will  be  dla- 
approved.  where  it  waa  obtained 
tbrough  the  ]:ctive  efforts  of  the  bank- 
rupt In  re  Rothleder  (D.  C.)  232  F. 
398. 

.  The  discretion sry  power  of  a  referee 
to  approve  or  disapprove  tbr  selection 
of  a  trustee  given  b;  General  Order  13 
cannot  be  exercised  arbitrarily.  Wil- 
son T.  Contiuental  Building  &  Loan 
Ass'n,  232  F.  824,  147  C.  C.  A.  18, 
affirming  order  In  re  GoDtinental  Build- 
ing &  Loan  AsB'n  (D.  C.)  232  F.  413. 


DUTIES  OF  TRUSTED 


itignment  ot  MceHptloR  right.— Un- 
Banbruptcy  Act  U  6b,  7(8),  47a 
TOa,  and  General  Order  17,  title  to 
lerty  unqualifiedly  exempt  held  to 
lin  in  bankrupt  without  claim  o£. 
option,  snd  trustee  sboiild  set  it 
t  or  leave  it  alone.  In  re  French 
C.)  231  F.  255.    . 

le  file  marks,  showing  when  the 
tee'a  report  setting  aside  eiemp- 
1,  and  the  creditor's  exceptions 
eto  were  filed,  must  be  accepted  as 
blishing  those  dates,  where  on  pe- 
n  to  review  Che  referee's  order 
sining  the  exceptions  it  was  con- 
ed they  were  not  filed  within  20 
.  as  required  by  General  Order  17. 
■e  LIbby  (D.  C.)  253  F.  278. 
le  obvious  purpose  6f  General  Or- 
No.  17  la  to  hold  in  abeysnce  the 
tminatiou  of  trustee  aa  to  debtor'^ 


right  of  exemption  until  the  creditors 
have  had  an  opportunity  to  be  beard. 
Sutmau  V.  Hogsett,  70  Pa.  Super.  Ct 
180. 

Saspanalon  of  nila^-Under  Bank- 
ruptcy Act,  i  47,  and  General  Order 
No.  17,  held,  that  District  Court  had 
oo  discretion  and  could  not  permit 
filing  of  objections  to  trustee's  report 
respecting  exemptions  more  than  20 
days  after  filing  of  report  In  re  Kre- 
cun.  220  F.  Til,  144  C.  C.  A.  121. 

Tbe  District  Court  has  power,  upon 
cause  shown,  to  suapL'nd  the  rule  re- 
quiring petitions  for  review  to  be  set 
down  in  20  days.  In  re  Libby  (D.  C.) 
253  P.  278. 

CItad  without  deflnita  appllcatton, 
Wilson  V.  Continental  Building  & 
Loan  Ass'n  (C.  C.  A.)  232  F.  824;  In 
re  Stitt   (C.  C.  A.)  252   F.  1. 


PROOF  OF  DEBTS 


sof     of    daln     by    oorparatlon.— 

f  of  claim,  signed  by  a  corporation 
ident  who  performs  the  duties  of 
iDrer,  ie  sufficient,  under  General 
r  21,  providing  that  clsims  by  cor- 
tions  shall  be  proved  by  deposition 
he  treaaurer,  or,  if  the  corpora - 
baa  no  treasurer,  by  the  officer 
le  duties  moat  nearly  correspond 
lOse  of  treasurer.  In  re  Eisenberg 
C.)   251  F.  427. 

ntni  proof  of  ■tslsned  claim,— Un- 
Seneral  Order  No.  21,  i  3,  the  sec- 
proof  of  an  assigned  claim,  which 


haa  already  been  proven  ia  unneceasary, 
though  the  assignor  quesUono  the  as- 
signment. In  re  Breakwater  Co.  (D. 
C.)  232  F.  375. 

Subrogation  to  rights  of  olalMant  aft- 
ar  proof  of  clalmv— Under  Rankmptcy 
Act  I  5TJ.  and  General  Order  21.  sub- 
sec.  3,  indorsers  on  note  of  bankrupt 
claim  upon  which  was  proven  sgainst 
estate  on  paying  note,  became  subro- 
gated to  rights  ot  ciaimant  In  re  Grif- 
fith Stillinga  PrPHs  (D.  C.)  244  F.  315. 

Reconsideration  of  dalm  after  allow- 
anco.— Under   Bankruptcy   Act,   {   57h, 
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General  Order  21,  a  claim  which  has 
been  allowed  may  be  reconsidered  and 
rejected  on  petition  of  creditor.  In 
re  CoUins  (D.  C.)  236  F.  »37. 

Despite  General  Order  No.  21,  held, 
that  referee  may,  after  allowance  of 
claim  against   estate  of  bankrupt,  or- 


der rehearing  on  that  question,  and  dis- 
allow it  save  as  against  partnersbip  as- 
sets.' Interttational  Agr.  Corporation 
V.  Gary,  240  F.  101,  153  C.  C.  A.  137. 

Cited    without    definite    application, 
In  re  Hutchcraft  (D.  C.)  247  F,  187. 


XXII 
TAKING  OF  TESTIMONY 


Consideration  of  testimony  of  witness 
dying  before  signing  samow— Notwith- 
standing General  Order  22,  held,  that 
testimony  of  creditor  objecting  to  dis- 
charge, who  died  without  signing  his 
testimony  or  being  sworn  thereto,  might 
be  considered  when  written  out  And 
proved  by  the  recorder  or  some  one 
else.  In  re  Blaesser  (D.  C.)  230  F. 
528. 

Right  of  bankrupt  to  eopy  of  testi- 
mony.—Where  in  coarse  of  investiga- 


tion of  a  bankrupt's  alFairs  under 
Bankruptcy  Act,  §  21a,  the  testimony 
of  a  large  number  of  witnesses  was 
taken  stenographically  before  referee, 
right  of  bankrupt  to  a  copy  cannot  be 
affected  because  it  had  not  been  read 
over  and  signed  by  witnesses  as  re- 
quired by  General  Order  No.  22,  and 
cannot  be  used  as  evidence  against  him. 
Petition  of  Moulthrop,  249  F.  468,  161 
O.  C.  A.  426. 


XXVI 
ACCOUNTS  OF  REFEREE 


Allowanoe  to  referee  for  expendi- 
tures^—Under  Bankruptcy  Act,  §  62,  and 
General  Order  No.  26,  a  referee,  claim- 
ing an  allowance  for  stationery  used 
and  stenographic  assistance  needed  in 
answering  inquiries  of  creditors,  should 
report  facts  showing  necessity  of  in- 
curring such  expenditures,  which  re- 
port should  be  accompanied  by  vouch- 
ers, if  they  can  be  procured.  In  re 
Capital  Security  Co.  (D.  C.)  251  F. 
927. 

Computation  of  expenses.— <3eneral 
Order  No.  26  does  not  require  expens- 
es of  clerical  assistance  in  sending  out 
notices  to  be  computed  for  each  par- 
ticular case,  but  such  expense*  niay  be 
based  on  a  general  average  arrived  at 
by    careful    computation   and    estimate 


covering   many   cases.      In   re    McNeil 
Corporation  (D.  C.)  249  F.  765. 

Expense  of  maintaining  oflloed— Ref- 
erees under  Bankruptcy  Act,  §{  40,  62, 
and  General  Order  No.  26,  are,  where 
reasonably  necessary  entitled  to  main- 
-4ain  offices  for  transaction  of  their  busi- 
ness, and  expense  of  maintaining  such 
office  may  be  prorated  and  charged  to 
the  various  estates  referred.  In  re  Mc- 
NeU  Corporation  (D.  C.)  249  F.  765. 

Clerioal  assistance  In  sending  out  no- 
tloea.— Under  Bankruptcy  Act,  §{  40, 
62,  and  General  Order  in  Bankruptcy 
No.  26,  the  referee  may,  where  reason- 
ably necessary,  hire  clerical  assistance, 
and  expenses  of  clerical  assistance  in 
sending  out  notices  to  creditors  may 
be  charged.  In  re  McNeil  Corporation 
(D.  C.)  249  F^765. 


XXVII 
REVIEW  BY  JUDGE 


See,  also,  notes  under  §  9622  in 
Comp.  St.  1916. 

Necessity  and  requisites  of  petition. 

— ^Under  General  Order  No.  27,  no  par- 
ticular formality  is  required  to  secure 
review  of  orders  or  other  proceedings 
of  the  referee  apart  from  the  filing  of 
the  petition.  Irwin  v.  Maple  (C.  C. 
A.)  252  F.  10. 

Under  General  Order  No.  27,  a  peti- 
tioner to  review  an  order  of  a  referee, 
who  did  not  in  his  petition  attack  the 
jurisdiction  of  the  referee  to  make  the 
order,  cannot  raise  that  question.  In 
re  Goldman  (D.  C.)  241  F.  385. 

Under  Bankruptcy  Act,  §  39  (5),  and 
General  Order  No.  27,  held,  that  order 
of  referee  cannot  be  reviewed,  in  ab- 
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sence  of  petition  for  review  or  certifi- 
cate from  referee.  In  re  Avoca  Silk 
Co.  (D.  C.)  241  F.  607. 

Where  party  merely  excepted  to  the 
conclusions  and  order  of  the  referee, 
without  petitioning  for  review,  held, 
that  the  matter  was  not  formally  before 
the  court  In  re  Zartman  (D.  C.)  242 
F.  595. 

A  party  to  an  order  made  by  the  ref- 
eree on  the  merits  cannot  have  a  review 
of  it,  unless  he  pursues  the  mode  pre- 
scribed in  General  Order  No.  27.  In 
re  Petersen  (D.  C.)  252  F.  846. 

Review  on  motion  of  referee^— Bank- 
ruptcy referee's  decision  is  reviewable 
on  his  own  motion  after  due  notice 
without  petition  or  motion,  under  Gen- 
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Order  No.  27,  and  baukruptcr  rale 
I  tbe  District  Court  of  the  North- 
Diatrict  at  Ohio.  Carj  t.  loter- 
QBl  Agr.  CorporatioD  (D,  C.)  243 
75. 

ilng  paHtiaa^-Petltion  lor  review 
'tion  of  referee  in  bankruptcy,  even 
Ed  onlj  with  the  clerk.  haviiiK  been 
led  bf  the  referee  ai  Eled  with 
was  aa  eSeetive  a>  if  firat  filed 
him,  and  later  by  him  with  tbe 
:.  In  re  Wood,  248  F.  246.  160 
'..  A.  324,  certiorari  denied  Wood 
iirk  BrOB..  38  S.  Ct  579.  247  U. 
12,  62  L.  Ed,  1243. 

Me  for  fllinfl  petition  .—Under  rnle 
Hatrict  Court  aud  General  Order 
27,  held  that,  two  years  after  a 
ee  bad  entered  an  order  prnctical- 
enying  iietitioDer'a  daJm,  it  waa 
late  to  have  review  and  a  Bubse- 
t  referee  waa  without  jurisdiction 
low  tbe  claim.  International  Agr. 
.oration  v.  Cary,  240  F.  101,  153 
.  A.  137. 

□e  for  filing  petition  for  review  of 
r  of  referee  in  bankruptcy  com- 
■ta.  not  from  the  date  the  order 
I.  but  from  the  date  (•(  ita  entry. 
•  Wood.  248  F.  246.  100  C.  C.  A. 
certiorari  denied  Wood  v.  Kirk 
..  .38  S.  Ct.  070,  247  U.  S.  512. 
,,  Ed.  1243.      - 

der  an  order  of  court  requiring  a 
ion  for  review  by  the  judge  of  an 
r  of  the  referee  as  provided  in 
ral  Order  No.  27  to  be  filed  with- 
)  days  iUter  notice,  a  petition  for 
w  not  filed  witliin  that  time  will 
iamisaed,  where  the  time  was  not 
ided.    In  re  laett  <D.   C.)   232  F. 

local  rule,  requiring  that  petitiona 
eview  of  orders  of  referees  be  tak- 
ithin  ten  days  fronr  the  date  of  the 
r  Bought  to  be  reviewed,  held  boD- 
ng  in  tbe  absence  of  a  limitation, 
ie  general  orders  in  bankruptcy. 
!  Kruse  (D.  C.)  234  F.  470. 
lere  none  of  parties  within  10  days 
wing  order  of  referee  directing 
ee  to  make  payment  of  dividend 
opted  to  have  it  set  aside,  order 
for  tliat  reason  alone  be  affirmed 
3urt  of  bankruptcy.  In  te  String- 
J.  C.)  244  P.  629. 

card   on    rwiew^Where   tbe   ref- 

nho  heard  objections  to  tbe  banb- 
i'  petitiona  for  diacbarge,  merely 
:ted   tbe   teatimony,   bat   failed   to 


find  any  eonclneiou,  the  court  may  ei- 
ther find  th«  ultimate  facta  or  refer 
the  matter  back  to  the  referee,  with  in- 
■tructions  to  find  and  report  the  eame; 
that  being  the  more  approved  practice. 
In  re  Troutmau  &.  Jesae  (D.  C.)  251 
F.  930. 

On  petitiona  to  review  referee's  order 
disallowing  a  mortgagee's  claims  for 
payment  out  of  proceeda  of  mortgaged 
realty  sold  free  and  clear  of  liens,  tes- 
timony of  bankrupt  before  referee,  not 
properly  a  part  of  tbe  record  od  the 
petitions,  might  be  disregarded.  In  re 
Anderson   (D.   C.)   252  F.  272. 

On  review  of  order  of  referee  in 
bankruptcy  sustaining  objections  to 
claim  on  note,  secured  by  chattel  mort- 
gage and  presented  by  bankrupt's  wife, 
it  exiatence  of  fraud  as  to  creditors  on 
part  of  bankrupt  is  atill  in  issue,  there 
should  be  a  detailed  summary  of  the 
evidence,  not  a  mere  etatement  of  co.i- 
elusions.  In  relation  to  the  alleged 
fraud.  Id  re  Petersen  (D.  C.)  262  F. 
846. 

If  counsel  wiah  Diatrict  Court  to 
review  determination  of  referee  in 
bankruptcy,  record  to  be  examined 
abould  be  made  up  and  submitted,  un- 
der tbe  Bankruptcy  Act  and  tbe  Gen- 
eral Orders  in  Bankruptcy,  and  untU 
tbia  is  done  the  court  cannot  review 
tbe  proceedings  before  the  referee. 
Id. 

Dlamlasal  of  potltloi^Notwithstand- 
Ing  the  broad  powers  of  tbe  bankrupt- 
cy court,  under  Bankruptcy  Act,  |  2, 
Bubaca  6,  held  that,  where  no  petition 
for  review  waa  filed  within  the  time 
prescribed  by  fieneral  Order  No.  27, 
regulating  petitiona  for  review  under 
section  2,  subsec.  10,  one  who  filed  no 

other  dis'miBaing  hia  petition.  In  re  L. 
&  R.  WiBter  &  Co.  (C.  C.  A.)  237  F. 
793,  nffirming  order  Id  re  Wlater  (D. 
C.)  232  F.  898. 

PrMantktlon  of  ■attors  directly  to 
referoe^Under  Bankruptcy  Act,  {  36a, 
and  General  Orders  Nos.  12  and  27, 
held,  that  it  waa  irregular  for  truatee 
to  apply  to  District  Court  for  an  order 
directing  bankrupt  to  turn  over  moneye 
and   for  District   Court  to  refer  same 

aa  petition  should  have  been  preaented 
to  referee  in  the  first  place.  In  re  Nan- 
kin, 246  F.  811,  159  C.  C.  A.  113. 

Cited  withoit  deflnlta  applloatlon, 
In  r«  Canister  Co.  (D.  C.)  248  F.  587. 


PAYMENT  OP  MONEYS  DEPOSITED 


:  Kinkead  t.  J.  Bacon  &  Sons  (O. 
.)  230  F.  362. 

iragatlon  of  anraty  on  bond  of 
ao.— Under  Bankruptcy  Act,  g}  47, 
1.  and  bankruptcy  rule  29,  surety 
ond  of  trustee  in  bankruptcy,  it- 


self participating  in  his  violation  there- 
of, held  not  entitled  to  Bubrogation  to 
right  of  bankrupt  estate  to  bold  trust 
company  liable  for  money  converted 
from  account  therein  to  trustee's  own 
uee.    Fidelity  &  Deposit  Co.  of  Mary- 
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lana  T.  Queeol  Conoty  Truat  Co.  <Sap.) 
159  N.  T.  S.  864,  174  App.  Div.  160. 
Power  of  derk  la  dlatributa  compo- 
•Itlon  monay^-Clerk  of  DiaCtict  Court 
la  Dot  required  to  diatribute  coosidera- 
tion  in  composition  cases,  as  Bajilc- 
rnptcy  Act,  |  12,  aubsecB.  "b."  "e," 
and  General  Order  No.  29.  place  aucb 
COD Bi deration  entirely  within  control  of 
court,  and  referee  shODla  be  deaignated 


to   make   diatribntion.    In   re   Newbo 
(D.  C.)  244  P.  888. 
Depoalt  as  aavlngs  aocoant.— Whe 

tbe  bonds  of  the  authoriied  depoaitari 
did  not  extend  to  aavinga  accounts 
which  interent  was  paid,  held  that  n: 
der  Bankruptcy  Act,  {|  4"a  <3),  fl 
and  General  Order  29,  truBtee  cou 
not  deposit  funds  of  bankrupt  esta 
SB  a  Baviugs  account  In  re  Dayti 
Coal  &  Iron  Co.  (D.  C.)  239  F.  73 


XXX 
IMPRISONED  DEBTOR 


Discharge  from  OHBtody^nnder  Gen- 
eral Order  No.  30,  a  bankrupt  impria- 
oncd  on  process  issued  in  action  for 
breach  of  marriage  promise  nnaccom- 
panied  by  seduction,  before  the  filing  of 
bia  petition,  ia  entitled  to  diacherge. 
In  re  Komar  (D.  C.)   234  F.  378. 

Under  Bankruptcy  Act,  §  9,  and  Gen- 


eral Order  30  held,  that  bankrupt  : 
custody  under  body  execution  up< 
iudgmnnt  dischargeable  In  bankrupb 
will  be  released  on  habeas  corpn 
though  arrested  before  the  petition  wi 
filed.  Ei  parte  Margiasso  (D.  0.)  24 
F.  990. 


XXXII 

OPPOSITION  TO  DISCHABGE  OE  COMPOSITION 

In  the  Ordera  in  Bankruptcy  as  tepromulgated  by  the  Supreme  Court  of  tl 

United  States  on  March  1.  1818,  the  words  "shortened  or"  are  inserted  befoi 

the  word  "enlarged."     In  other  respects  the  order  as  repromulgated  is  idenda 

with  tbe  order  as  set  forth  at  page  U391,  Comp.  SL  1916. 

ITotes  of  Decisions 


Time    for     appearanoa^-Unqueation- 

ably  General  Order  32  (Comp.  St.  1916, 
p.  11391)  reniiires  the  creditor  to  ap- 
pear on  the  return  day  of  tbe  order  to 
show  cauBe  and  file  his  specifications  of 
objection  within  10  days  thereafter. 
For  cauBe  ebown  tbe  time  for  Gling 
these  may  be  extended.  In  re  Lang- 
feldt   (D.  C.)  253  F.  458. 

Speclflcatlon  at  objections. — See  In 
re  Brincat  (D.  C.)  233  F.  811;  In  re 
Opava  (D.  C.)  235  P.  779. 


Hearing  on  oh]  action  sounder  Bant 
ruptcy  Act,  I  12c,  and  General  Ordc 
32,  objecting  creditors,  as  well  as  prop< 
nenta  of  composition  offer,  on  the  ol 
jections  to  confirmation  of  the  offer  an 
their  specificatJona  were  entitled  t 
hearing,  and  to  a  judgment  of  the  judg 
of  the  District  Court  upon  the  merit 
In  re  Graham  &  Sons  <0.  C.  A.)  25 
F.  93. 


COSTS  IN  CONTESTED  ADJUDICATIONS 


Constnrctlon  with  sectlM  2  of  Bank- 
ruptcy Act.— Bankruptcy  Act.  E  2,  subd, 
IS,  and  General  Order  No.  34.  should 
be  rend  together,  and  are  merely  declar- 
atory of  general  power  of  courts  of 
equity,  including  bankruptcy  courts. 
over  allowance  and  apportionment  of 
coBta.  Petition  of  Kurtz  Brass  Bed  Co. 
(D.  C.)  250  F.  116. 

Costs  on  dlsmlatal  of  petition. — Bank- 
ruptcy Act,  i  3e,  as  to  costs  on  dia- 
missal  of  petition  for  seizure  of  prop- 
crt}*,  held  not  applicable  to  costs  on 
diemissn!  of  bankniptcj  petition,  and 
such  costs  arc  governed  by  General  Or- 
der No.  34.  In  re  National  Carbon  Co., 
241  P.  3.30.  154  C.  C.  A.  210. 

Upon  diaraiesal  of  involuntary  peti- 
tion, compensation  to  trustee  and  his 
(212S) 


counBcl  cannot  be  asaeased  against  pt 
titioning  creditors,  under  General  Orde 
No.  34.    Id. 

Casts  In  proceedings  to  recover  dan 
ages  from  appointment  of  racojvery. 
Costs  of  proceeding  to  recover  damage 
and  expenses  occasioned  by  appoint 
ment  of  receiver  are  allowable  node 
Bankruptcy  Act,  i  2,  cl.  18,  and  Gei 
criil  Order  34,  and  not  section  3i 
In  re  Weissbord  (D.  C.)  241  F.  510. 

AssetsMoBt  of  costs  agalnal  cndltot 
—In  view  of  the  general  powers  of  ei] 
uity  courts,  a  court  of  bankruptcy  maj 
Minder  Bankruptcy  Act.  {  2,  subd.  18,  at 
sesB  costs  against  a  creditor  who  come 
in  and  resists  adjudication;  pronsion 
of  General  Order  No,  34  for  allonanc 
of  costs  out  of  the  estate  of  a  debto 
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DS  adJndicatioD  not  reitricting 
of  court.  Petition  of  Kurts 
Bed  Co.  (D.  C.)  250  P.  116. 
illty  Hi  bond^-Tbe  boudameii  ar« 
inder  Bankruptcy  Act,  |  St,  only 
nagei  iuddent  to  the  taking  and 


withholding  of  property,  not  the  coata 
and  eipenseB  Incident  to  resiaCing  the 
pedtioD  taxable  under  Qmeral  Order 
34  and  Rev.  St  f  824  (Comp.  St  1916, 
f  137S).  In  re  J.  Ito  Terueaki  (D.  C.) 
238  F.  934. 


MMPENSATION  OP  CLERKS,  REFEREES,  AND  TRUSTEES 


«M«  af  raferaa  Tor  atnaographlo 
Qnder  Bankruptcy  Act,  H  39(3), 
,  and  General  Order  No.  3S.  held, 

referee  is  entitled  to  an  allow- 
or  gtenographic  hire,  where  coi- 
dence  with  persons  interested  in 

waa  ao  great  that  he  could  not 
ally  answer  same.  In  re  Cap- 
curity  Co.  (D.  C.)  251  F.  927. 
laaaa  at  rorarec  for  ttallanery, 
rnder  Bankruptcy  Act,  |  39(3), 
ineral  Order  No.  35,  cl.  2,  a  ref- 
I  bankruptcy  held  entitled  to  com- 
ion   for  stationery   uaed   In   fur- 


nishing persons  interested  with  Infor- 
mation desired.  In  re  Capital  Se- 
curity Co.   (D,  C.)  251  F.  927. 

Expenses  of  olerk  In  sanding  notloaa. 
—Under  Genera!  Order  No.  35,  declar- 
ing that  statutory  compensation  of 
clerks  shall  not  include  expenses  nec- 
essarily Incurred  in  publishing  or  mail- 
ing notices  or  other  papers,  a  clerk  of 
court  of  bankruptcy  is  entitled  to  ra- 
imbarsement  from  an  estate  for  ex- 
pense of  sending  noticea  to  creditors. 
Id  re  McNeU  Corporation  (D.  G.)  249 
F.  765. 


laion  of  taitltnoay  la  tranaerlpt^- 
Bankruptcy  Act,  |  1  (16).  and 
I  18d,  and  General  Order  No. 
lial  of  adjudicatiou  held  not  re- 
le.  where  testimony  was  not  in 
inscript.     In  re  Murpby,  229  P. 

S.  (Act  July  1,  1898,  c.  541, 
First  Nat.  Bank  of  Paris,  Ky.,  y. 
I   (C.   C.  A.)   238  F.  2T8. 


patatlon 


—Under 


iptcy  Act,  n  14a,*31b,  held  that, 
bankrupt  was  adjudicated  on 
,  1915,  application  for  discharge, 
ecember  5,  1910,  comes  too  late, 
nore  than  a  year  and  aii  montba 
Fter;  day  preceding  application 
ing  Sunday  or  holiday.  In  re  Da 
dowski  (D.  O.)  243  F.  787. 

5.  (Act  JiUy  1,  1898,  c.  541,  j 
loatlon  af  saotloa^Where.  aft- 
involuntary  petition  was  filed  in 
strict,  there  was  an  adjudication 
luntary  petition  &]ed  in  second 
t,  beld,  this  section  and  General 
No.  6  (Comp.  St.  1916.  p.  113.'<3) 
plying,  that  such  adjudication  did 
?Tcnt  continnation  of  proceedings 
the  involuntary  petition.  In  re 
ental  Coal  Corp.,  238  P.  113,  151 
Supp.U.S.Coin-.'19— 134 


988,  144  C.  G.  A.  270,  dismissing  appeal 
(D.  C.)   228  F.  1018. 

Cltad  withait  dell  nit*  applloallon. 
In  re  Brookstone  Mfg.  Co.  (C.  C.  A.) 
239  P.  697;  In  re  Crisp  (D.  C.)  239 
P.  419. 

31.)     Computation  (A  time. 

Exclutlon  of  Sunday.— Under  tbie  sec- 
tion, appeal  from  order  granting  dis- 
charge on  September  2l8t,  allowed  Oc- 
tober 2d,  is  within  time,  where  day  pre- 
ceding October  2d  was  a  Sunday,  though 
appeal  was  not  taken  within  10  daya. 
Grafton  v.  Meikleham,  246  F.  737,  159 
0.  C.  A.  39,  reversing  decree  In  re 
Meikleham  (D.  C.)  236  F.  401.  Cer- 
tiorari denied  Meikleham  v.  Grafton,  38 
S.  Ct  334.  246  U.  S.  66S,  62  L.  Ed. 


32.)     Transfer  of  cases. 
C.  C.  A.  189,  denying  petition  to  re- 
vise Roszell  Bros.  v.  Continental  Goal 
Corp.   (D.  C.)   235  F.  343. 

ConvanlenM   of   partlM.^Under   tbia 

section,  question  of  convenience  of  par- 
ties should  be  determined  by  the  court 
having  preferred  jurisdiction.  In  re 
New  Era  Novelty  Co.  (D.  0.)  241  F. 
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CHAPTER  FIVE— OFFICERS,  THEIR  DUTIES 

AND  COMPENSATION 
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Sec. 

9622. 
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shals. 

Duties  of  Attorney-General. 

Statistics. 


§  9622.  (Act  July  1,  1898,  c.  541, 

i.  Jurisdiction  and  powers  of  ref- 
erees.—Under  section  2,  cl.  3,  and  this 
section,  held,  that  property  taken  un- 
der process  of  a  bankruptcy  court  is  in 
custody  of  the  law,  and  that  the  offi- 
cer's possession  cannot  be  disturbed  by 
process  from  any  state  court.  Dar- 
rough  Y.  First  Nat.  Bank  of  CUremore 
(Okl.)   156  P.  191. 

3.  Speciflo  powers  and  authorities  of 
referees^-In  a  case  referred  generally, 
after  adjudication,  under  section  22, 
and  according  to  General  Order  12 
(Comp.  St.  1916,  p.  11385),  whereby 
all  proceedings,  except  such  as  are 
required  to  be  had  before  the  judge, 
were  thereafter  to  be  had  before  the 
referee,  who  was  to  perform  duties  he 
was  empowered  by  the  act  to  perform, 
the  referee  had  jurisdiction  of  a  bill  in 
equity,  filed  by  the  trustee  under  sec- 
tion 70e,  to  avoid  transfers  in  fraud 
of  creditors;  nothing  in  the  act  or 
general  orders  expressly  requiring  such 
proceedings  to  be  had  before  the  judge, 
and  secUons  1(7),  38(4),  42a,  42c  and 
General  Order  3,  permitting  an  infer- 
ence in  favor  of  the  referee  exercising 
jurisdiction.  In  re  Weidhorn  (0.  O. 
A.)  253  F.  28. 

A  referee  has  jurisdiction  of  a  bill 
by  the  trustee  to  avoid  a  transfer  in 
fraud  of  creditors.  Graham  v.  Faith 
(C.  O.  A.)  253  F.  32. 

A  contract  for  conditional  sale  to 
a  bankrupt  can  only  be  reformed  upon 
a  bill  regularly  filled,  not  upon  applica- 
tion to  the  referee  or  a  court  in  the 
bankruptcy  proceeding.  In  re  Bon- 
durant  Hardware  Co.  (D.  C.)  231  F. 
247. 

Where  the  priority  of  mechanic's 
lien  claim  against  the  estate  of  bank- 
rupt depended  upon  the  filing  of  record 
of  affidavit  of  service  of  notice  of  filing 
claim,  the  referee  in  bankruptcy  can- 
not correct  the  record  of  the  state 
court  to  show  the  true  date  of  filing, 
but  the  claimant  should  be  allowed  an 
opportunity  to  have  the  state  court 
correct  its  record.  In  re  Dubosky  (D. 
C.)  232  F.  380. 

Where  the  bondholder  appeared,  as- 
serting  the    validity   of   bonds   issued 
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§  38.)     Jurisdiction  of  referees. 

by  the  corporate  bankrupt,  held,  that 
referee  in  bankruptcy  had  jurisdiction 
to  determine  that  question.  In  re  Va- 
lecia  Condensed  Milk  Co.  (D.  C.)  233 
F.  173. 

Sections  2,  88,  47a(2),  empower  the 
referee  to  approve  a  compromise  be- 
tween  the  trustee  and  the  bankrupt, 
whereby  the  trustee  accepted  a  less 
amount  than  the  bankrupt  was  ordered 
by  the  court  to  pay  as  the  amount  the 
court  found  the  bankrupt  was  conceal- 
ing, where  such  compromise  is  for  the 
best  interests  of  the  estate.  In  re 
Goldman  (D.  C.)  241  F.  385. 

4.  —  Ordering  surrender  of  prop- 
erty d«--Under  section  38a,  and  General 
Orders  Nos.  12  and  27,  held  that  it 
was  irregular  for  trustee  to  apply  to 
District  Court  for  an  order  directing 
bankrupt  to  turn  ovefv  moneys  and  for 
District  Court  to  refer  same  to  referee 
as  a  special  commissioner,  as  petition 
should  have  been  presented  to  referee 
in  the  first  plaoe.  In  re  Nankin,  246  F. 
811,  159  C.  C.  A.  113. 

Petition  in  bankruptcy  for  reclama- 
tion of  motors  sold  under  conditional 
sale  held  properly  granted,  securing 
judgment  in  assumpsit  on  two  of  un- 
paid notes  given  therefor,  not  trans- 
ferring title  to  bankrupt  purchaser. 
In  re  Sutton  (D.  C.)  244  P.  872. 

8.    Prooeedings     before     referees^- 

Where  claims  of  several  petitioners  to 
reclaim  goods  were  separated,  it  was 
not  an  abuse  of  discretion  for  referee 
in  bankruptcy  to  hear  together  several 
petitions  for  reclamation.  In  re  Aron- 
son  (D.  C.)  245  F.  207. 

Where  a  petition  for  reclamation  of 
goods  delivered  by  petitioner  to  a 
bankrupt  was  of  a  suspicious  charac- 
ter, and  supported  by  testimony  which 
referee  might  rightly  believe  to  be 
perjured,  it  is  proper  to  draw  every 
adverse  inference  from  evidence,  and 
resolve  all  reasonable  doubts  against 
petitioner.    Id. 

An  order  of  a  referee  in  a  matter 
in  which  there  is  a  dispute  of  fact 
must  be  supported  by  a  finding  of  the 
ultimate  facts;  the  specific  facts  to  be 
found  depending  upon  the  particular 
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trustee,  in  support  of  a  petlUoQ 
•3  bim,  toils  to  produce  sufficient 
ce  to  enable  tlie  referee  to  find 
lets  to  sustain  the  order  prayeO 
he   petition  ilioald  be   diunlssed. 

—  TaklHg  and  pmarvatlon  of 
CB,— A  retprec  H  withput  author- 
'  exclude  eTidence  on  objection. 
Neumsn  (D.  O.)  251  F.  667. 

Ravlaw    and     raopaning    af 

-Oa  tbe  hearicK  of  b  petition  to 
1  a  bankrupt  estate,  tbe  referee 
properly  take  judicinl  notice  of 
appearing  ip  his  own  records  of 
rigJnal  caae.  (Per  Smith.  Cir- 
ludge.)      Pollack   v.   Meyer   Bros. 

Co.,  233  P.  861,  147  C.  C.  A. 

).   ^^   Candualvanesa    ct    daoi- 

—Where  other  creditors  were  not 
s  to  petition  by  trustee  for  leave 
ngfer  pordoQ  of  bankrupt's  prop- 
lursuaiit  to  contra^-t  mnde  before 
uptcy,  such  creditors,  though  they 
at  appeal  from  decision  of  ref- 
rberein  he  found  that  one  ubject- 
I  order  bad  lien  on  property,  are 
>und,  and  may  subsequently  quea- 
objector's  interest.  In  re  Col- 
D,  C.)  235  F.  937. 
idicatiou    by    referee    that    seller 

conditional  sale  contract  reaerv- 
tie  waived  right  to  reclaim  prop- 
a  poBsesaiOD  of  bankrupt  by  ac- 
Lg  guarantee  of  payment  from 
mer  he!d  not  adjudication  con- 
e  against  petitioner's  claim  of 
lation  on  ground  of  subrogation. 
Aboudara  (D.  C.)  24B  F.  409. 

i.  Walvar   af    objeotlon*   ta 

ictlon^-Jrregularity  in  applying  to 
ct  Court  tor  au  order  directing 
upt  to  tnrn  over  money,'  proced- 
',  court  thereon  in  appointing  ref- 

as  special  commissi  oner,  held 
d,  where  not  objected  to.  In  re 
n,  246  F.  811,  15»  C.  C.  A.  113. 
•re  defendant  in  plenary  suit  in 
filed  with  the  referee  in  bank- 
r  reasonably  objected  to  referee's 
iction,  he  did  not,  by  subsequent- 
Dg  an  anawer  to  tbe  merits,  aa- 
o  the  referee's  jurisdiction.  In  re 
lom  (D.  C.)  243  F.  756. 

Carilfylag  qaaatlans  for  ravlaw 
dge. — See  notes  under  Order  27, 
rth  in  notes  to  {  9614,  ante. 

Ravlaw  of  itroeeadlngs  by  Judga. 
i^eedioga  for  review,  see  notes  un- 
rder  27,  in  notes  to  S  9614,  ante, 
ommittal  to  referee  in  bankruptcy 
proper,  where  his  allowances  to 
leys  exceeds  30  per  cent,  of  net 
,   and   it   is  impossible   for  court 

d.  In  re  Wood,  248  F.  246,  160 
A.  324,  certiorari  denied  Wood 
k  Bros.,  88  S.  Ct  678,  247  U.  S. 
12  L.  Ed.  1243. 


Aq  objection  to  a  referee**  atatement 
ot  his  own  fees  in  a  composition  case 
should  be  raised  by  review  proceed- 
ings on  referee's  report,  but  auggesUon 
having  b^n  made  that  an  olScer  of 
court  has  charged  fees  on  erroneoua 
basis,  question  should  be  disposed  of, 
though  not  properly  raised.  In  re 
HUla  Tea  &  Butter  Co.  (D.  0.)  235  F. 
815. 

On  petition  to  review  an  order  of  the 
referee  in  bankruptcy,  a  matter  not 
disposed  of  by  him  cannot  be  consider' 
ed.  In  re  Stucky  Trucking  &.  Rigging 
Co.  (D.  C.)  240  F.  427. 

On  petition  to  review  order  ot  referee 
allowing  wage  exemption  to  bankrupt, 
court  will  consider  wage  exemptions 
claimed  and  not  allowed.  In  re  French 
(D.  C.)  250  F.  644. 

Determination  uf  referee  in  bank- 
ruptcy that  best  interests  of  estate 
require  immediate  sale  of  equipment, 
material,  and  supplies  used  by  bank- 
rupt in  performing  a  public  contract, 
rather  than  that  surety  on  bankrupt'a 
performance  bond  abould  be  permitted 
to  use  property  in  completing  con- 
tract, is  within  discretion  ot  referee, 
and  not  subject  to  review.  In  re  Schil- 
ling (D.  C.)  251  F.  966. 

Where  a  trustee  in  bankruptcy  at- 
tacked a  chattel  mortgage  on  the 
ground  that  it  was  invalid,  under  sec- 
tion 67a  (Comp.  8t.  1016,  i  9661).  but 
it  appeared  that,  though  the  mortgage 
waa  for  a-  pnst  consideration,  it  was 
not  invalid,  the  mortgagee  having  gone 
11.10  possession  before  bankruptcy,  held, 
the  referee'a  order  sustaining  the  at- 
tack on  the  mortgage  being  ■  reversed, 
the  proceedings  will  not  be  remanded, 
to  ascertain  whether  the  mortgage  was 
preferential:  the  evidence  indicating  Ihe 
mortgage  was  not  voidable  on  that 
giouDd.  In  re  Schilling  <D.  C)  251 
F,  972. 

17.  —  Effaot  of  rafarea's  findings 
at  taot.— No  arbitrary  rule  can  be 
laid  down  for  determining  the  weight 
which  should  be  attached  to  a  finding  of  ' 
fact  by  a  bankruptcy  refeiee;  but.  as 
his  position  and  duty  are  analogous  to 
those  of  a  special  master,  the  rules  ap- 
plicable to  a  master's  report  apply  to  a 
referee's  finding  of  fact,  and  if  it  is  bas- 
ed on  conflict  in  2  evidence,  involving 
credibility,  and  the  referee  has  heard 
tbe  witnesses,  the  Pistrict  JudjiC  should 
not  disturb  his  finding,  unless  there  is 
most  cogent  evidence  of  mistake :  but  a 
findine  of  the  referee,  which  wos  mainly 
based  on  deduction  from  estabtishcd 
facta,  and  which  was  to  the  opposite  ef- 
fect of  an  earlier  report,  may  well  be 
disregarded  by  the  trial  court.  Stern- 
burs  V.  M.  Cohen  &  Co.  (C,  C.  A.)  254 
F.  1. 

er  property  as  preference,  stipulated 
for  trial  before  a  referee  of  their  own 
selection,  held,  that  court  could  not  re- 
view referee's  findings  of  tact.    Grant  v. 
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Nationta  Bank  of  Anbnm  (D.  O.)  232  F. 
201. 

Orfer  of  referee  in  bankruptc;,  baaed 
on  testimony  heard  by  him  and  not 
heard  by  the  court,  should  be  given 
weight  of  a  verdict,  and,  where  support- 
ed by  evidence,  will  not  be  disturbed. 
In  re  TUa  (D.  C.)  233  F.  476 :  In  re 
Aronson  (D.  C.)  233  F.  1022;  Id  re 
Biehi  <D.  C.)  237  F.  720;  In  re  Gold- 
man (D.  C.)  241  F.  385;  In  re  Najour 
(D.  C.)  246  F.  167;  In  re  ScfailUng  (D. 
C.)  251  F.  972;  In  re  Mullings  Cloth- 
ing Co.  (D.  C.)  252  P.  667. 

In  reviewing  order  of  referee  in  bauli- 
ruptoy,  all  presumptions  with  respect  to 
want  or  sufficiency  of  evidence  are  in 
favor  of  order.  In  re  Fermera'  Dairy 
Ass'n  (D.  G.)  234  F.  118.  judgment  af- 
firmed Shook  V.  Levi  (C.  C.  A.)  240  F. 
121;  Chambers  v.  Continental  Trust 
Co.  p.  C.)  235  F.  441,  decree  affirmed 
(C.  C.  A.)  239  F.  1020. 

While  the  findings  of  the  referee  in 
banferuptcy  on  queations  of  fact  wiU  not 
be  interfered  with  unless  clearly  errone- 
ous, the  court  must  form  its  own  con- 
cluBions,  where  the  referee's  conclusions 
were  drawn  largely  from  undisputed 
facts  and  appear  to  be  clearly  erreneous. 
In  re  Georgia  Steel  Co.  (D.  C.)  240  F. 
473. 

Where  the  evidence  is  not  reported, 
finding  by  the  referee  on  the  facta  is 
conclusive  on  the  court  of  bankruptcy. 
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In  re  Scbultz  ft  Gntbrie  (D.  C.)  K 
907 ;  In  re  J.  W.  Laver;  &  Son  (E 
244  F.  959;  In  re  Golub  (D.  C.)  24 
612. 

Evidence  faeld  to  mpport  reft 
findings  as  to  priority  between  c] 
against  bankrupt's  estate.  In  re  A 
son-Kerce  Grocery  Co.  <D.  O.)  24 
481. 

The  report  of  a  referee,  determ 
the  priorities  between  claimants, 
be  given  weight,  where  supported  bj 
ficient  evidence.    Id. 

Where  a  referee  in  bankruptcy  di 
creditor's  claim  to  a  lien  by  reB» 
levy  of  execution  more  than 
months  before  bankrnptcy,  it  wil 
presumed  that  the  delay  was  not  j 
fied,  for  on  petition  to  review  an  < 
of  the  referee  there  is  an  impliratu 
a  fact  finding  adequate  to  suppori 
order  made.  In  re  Rayford  "Inu 
Tractor  Co.  (D.  C.)  250  F.  634. 

Findings  of  fact,  made  by  a  refer 
special  master,  are  not  reviewable  o 
ception.  In  re  AssociatioD  Dairy 
(D.  G.)  251  F.  749. 

A  finding  of  fact  by  a  referee  on 
Sicting  evidence  will  not  be  distu 
unless  there  is  cogent  evidence  of 
take;  but,  if  the  finding  be  a  dedu 
from  established  facts  or  uncuntn 
ed  evidence,  it  is  not  entitled  to 
weight    In  re  Blanchard  (D.  C.)  21 


§  9623.  (Act  July  1,  1898,  c.  541,  §  39.)     Duties  of  referees. 


Compensation  for  stationery,  stsno* 
graphic  hire,  etc^Dnder  Bankruptcy 
Act,  f  39(3),  and  General  Order  No. 
36,  cl.  2  {Comp.  St.  1916,  p.  11392)  a 
referee  in  bankruptcy  held  entitled  to 
compensation  for  stationery  used  tn 
furnishing  persona  interested  with  in- 
formation desired.  In  re  Capital  Se- 
curity Co.   (D.  C.)  251  F.  927. 

Under  sections  39(3),  and  40,  and 
General  Order  No.  35,  held,  that  a  ref- 
eree is  entitled  to  an  allowance  for 
BVnographic  hire,  where  correspond- 
ence with  persons  interested  in  es- 
tate was  so  great  that  be  could  not 
persona]!;  answer  same.    Id. 

Right  of  bankrupt  U  copy  of  testl- 
mony^See  In  re  Green  ban  m  <D.  0.) 
243  F.  965, 

Where  in  course  of  investigation  of 
bankrupt's  afFairs  under  section  21b, 
testimony  of  a  large  number  of  wit- 
nesses was  taken  steno  graphically  be- 
fore referee,  bankrupt  in  view  of  sec- 
tions 39a(3),  47a(5).  and  49a,  as  well 
as  a  local  bankruptcy  rule,  is  entitled. 
on  paying  charge  fixed,  to  stenographic 
copy  of  such  testimony,  for  baijkrul)t 
must  be  doomed  s  party  in  interest. 
Petition  of  Moulthrop,  249  F.  4G8,  161 
C.  C.  A.  426. 

Appointment  as  master  to  take  tes- 
timony.—The  referee  in  bankruptcy  is 
not  disqualified  by  interest  to  be  ap- 
(2132) 


pointed  master  to  take  and  report 
timony  and  findings.  In  re  C. 
Bartleson  Co.  (D.  C.)  243  F.  1001 

Dflctaratlon      o/      divid«nis_lV 

creditors  of  a  bankrupt  received  n 
of  the  intention  to  declare  a  divi 
under  section  58,  and  voluntarily  i 
drew  their  claim,  withdrawal  was  I 
ing  upon  them,  the  referee  under 
tion  39a,  baviog  jurisdiction  to  de 
the  dividend.  American  Sav.  Bat 
Trust  Co.  ¥.  Munson  (Wash.)  IS 
1196. 

Rovlew  ot  ordara.— Under  section 
12a,  39a(2).  and  General  Ordc 
(Camp.  St  1916.  p.  11385),  court 
to  have  discretion  to  pass  upon  ' 
position  offer  on  referee's  re 
though  claim  was  omitted  from  st 
ules.    In  re  Spiller  (D.  C.)  230  F. 

Under  secUon  39(5),  and  Gei 
Order  No.  27  (Comp.  St.  1916 
11390)  held,  that  order  of  referee 
not  be  reviewed,  in  absence  of  pet 
for  review  or  certificate  from  refi 
In  re  Avoca  Silk  Co.  (D.  C.)  24 
607. 

If  it  is  purpose  of  counsel  by  af 
ment  to  set  aside  decision  of  rel 
in  bankruptcy,  they  should  do  b< 
some  direct  and  unequivocal  arlion, 
by  attemtping  to  review  order  wit 
consulting    referee,    or    ■ecnring 
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Ib  from  his  office,  and  on  agree- 
■I  to  wbat  concluaioDs  should  b« 
troiD  evidence  doet  not  afford 
ct  Court  anfflcient  data  to  eoabla 
Ictcrmiiie  whether  there  has  been 
iComent  of  evidence,  particnlarlr 
reteree'a    annimac;    of   evidence 

4.  (Act  July  1. 1898,  c.  541, 
■•  487,  §  9.)  Compensation 
t  and  axpanies  of  rafaraa.— Rent 

■ed  premiaeB  occupied  br  trustee 
lot  a  diBbursement  to  a  creditor, 
licfa  referee  was  entitJed  to  com- 
in,  uoder  eectiOQ  40a,  thoogh  col- 
e  it  he  had  not  occupied  the 
lea.  Kinkead  v.  J.  Bacon  &  Sona. 
.  362,  144  C.  C.  A.  504.  certiorari 
i  J.  Bacon  &  Soqb  t.  Kinfcead,  30 
,  728,  241  U.  8.  680,  60  L.  Ed. 

ei  aectioD   72,  aa  added   hy   Act 

5.  1903,  I  18,  and  amended  by 
iinp  :5,  1910,  i  13.  limiting  reter- 
impensation,  there  con  be  no  ref- 
!  br  tbe  court  to  Bpecial  commis- 
s  to  p  erf  aim  the  Btatutory  duties 
>reeB,  and,  if  reference  ie  made, 
mpenaation  of  the  referee,  though 

a  Bpedal  commiasioner,  is  lim- 
o  that  prescribed  in  section  40, 
lended  by  Act  Feb.  5.  1903,  |  9. 

Nankin,  246  P.  811,  159  C.  C. 
(. 

er  aectiona  40,  S2.  62.  qaeatioo 
er  referee  in  bankruptcy  Is  en- 
to  allowance  for  certain  eipenxps 
■  within  the  genernt  jurisdiction 
rkriiptcj  court;  and  in  view  of 
•1  Order  No.  26  (Comp.  Si  1918, 
100)  tbe  referee  may.  where  rea- 
y  necessary,  hire  clerical  assist- 
and  expenses  of  clerical  assist- 
n  Bending  out  notices  to  creditors 
e  charged,  and  may  also  maintain 

for  transaction  of  their  business, 
cpense  of  maintaining  such  office 
ie  prorated  and  charged  to  tbe 
s  eetHtes  referred.  In  re  McNeil 
ration  (D.  C.)  249  F.  73(i. 
sn  order  allowing  fees  and  com- 
ion  to  a  referee  ia  a  "judicial  or- 
and  as  the  Bankruptcy  Act  pro- 
for  reiiew  of  tbe  same,  snch  an 
cannot  be  collaterally  attacked  by 
tion  against  tbe  referee  and  bis 
nan  to  recover  amounts  allowed, 
bough  the  allowances  were  erro- 
U.  S.  T.  Brainerd  (D.  C.)  250 
11. 
lew  of  the  condition  in  referee's 

and  the  fact  that  tees  and  com- 
mon go  to  a  referee  as  an  individ- 
le  TJnited  States  cannot,  despite 
uly  1,  1816,  c.  209  (Oomp.  St. 
i  543),  providing  for  inveatiga- 
f  the  accounts  of  referees,  etc., 
r  from  referees  in  bankruptcy, 
;  benefit  of  private  litignuts.  sums 
d  and  retained  oul  of  estates  in 

nt  amountB  provided  for  by  the 
uptcy   Act.    Id. 
:r    sections    39(3)    and    40,    and 


la  not  submitted.  In  r*  Petersen  (D. 
C.)  202  F.  846. 

The  Bankruptcy  Act  contemplatea 
that  tbe  record  on  review  of  an  order 
of  tbe  referee  ahall  be  made  up  by  hitn 
and  also  by  bim  certified  to  the  Dis- 
trict Court.    Id. 

§  40,  as  amended.  Act  Feb.  5,  1903, 
of  referees. 

General  Order  No.  35  (Comp.  St.  1916, 
p.  11392),  held,  that  a  referee  ia  en- 
titled to  an  allowance  for  stenograpbic 
hire,  where  correspondence  with  per- 
sons Interested  in  estate  was  ao  great 
tbat  he  could  not  personally  answer 
same.  In  re  Capital  Security  Co.  (Di 
C.)  261  F.  927. 

Coninltsiona  of  rofaraM— Entry  of 
order  releasing  bankrupt  after  con- 
firmation of  compoaition,  for  sole  pur- 
pose of  defeating  referee's  claim  to 
compensation,  held  not  to  affect  the 
amount  6l  his  compensation.  Kinkead 
V.  J.  Bacon  &  Sons,  230  F.  362,  144  C. 
C.  A.  504.  certiorari  denied  J.  Bacon 
&  Sons  V.  Eiokead,  36  S.  Ct.  728,  241 
U.  S.  680,  60  1,.  Ed.  1234. 

Under  section  40b,  providing  that, 
when  a  caae  is  transferred  from  one 
referee  to  anotber.  tbe  judge  shall  de- 
termine the  proportion  in  which  the 
f«e  and  commissions  ahall  be  divided 
between  tbe  referees,  the  fact  that 
moneys  deposited  by  a  bankrupt  un- 
der a  composition  agreement  were  ac- 
tually disbursed  by  tbe  successor  of 
a  referee,  whose  term  of  office  ex- 
pired after  tbe  acceptance  of  the  com- 
position, did  not  entitle  such  succes- 
Hor  to  the  fuU  amount  of  tbe  commis- 
sion.    Id. 

That  claims  wbicb  were  being  press- 
ed for  allowance  at  and  before  the  ac- 
cept ance  of  a  compoaition  offer,  and 
were  actually  allowed  before  the  com- 
position proceedings  were  certified  by 
the  referee,  were  not  allowed  nntil  aft- 
er tbe  acceptance  of  the  composition  of- 
fer, did  not  affect  the  amount  of  com' 
penaation  to  b«  allowed  to  the  referee. 
Id. 

Where  a  composition  was  accepted, 
and  certain  creditors,  who  filed  an  ac- 
ceptance thereof  reciting  that  the  of- 
fered percentage  of  claims  was  pay- 
able in  cash,  also  filed  at  the  same  time 
a  waiver  of  the  deposit  by  the  bankrupt 
of  such  percentage  bo  far  as  their 
claims  were  concerned,  the  amount  to 
be  paid  to  creditors  wae  the  full  amount 
which  creditors  were  to  receive  by  vir- 
tue of  tbe  compoaition  agr9ement.  and 
the  referee's  commisaions  were  to  be 
computed  on  this  amount,  and  not  on 
tbe  amount  actually  deposited  by  the 
bankrupt.     Id. 

Where  n  truatee  continued  the  busi- 
ness nf  tbe  bankrupt,  using  leased  prem- 
ises for  thot  purpose,  the  rent  paid  by 
him  waa  an  expense  of  carrying  on  tbe 
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business,  and  not  a  disbursement  to  a 
creditor,  and  the  referee  was  not  enti- 
tled to  a  commission  thereon,  though, 
had  the  trustee  not  continued  to  occupy 
the  premises,  the  rent  could  still  have 
been  collected,  and  would  have  been  a 
debt  to  the  extent  at  least  of  effecting 
a  prior  lien.     Id. 

The  referee  is  entitled  to  commission 
on  the  amount  of  claims  which  would 
have  been  paid  in  cash  under  the  com- 
position agreement,  if  the  creditors  had 
not  waived  such  payment  in  considera- 
tion of  a  cash  payment  and  notes  giv- 
en them  by  another  corporation.  In  re 
H.  Batterman  Co.,  231  F.  699,  145  C. 
C.  A.  585. 

§  9625.  (Act  July  1,  1898,  c.  541,  § 

Contempts  before  referees^^A  bank- 
rupt should  not  be  committed  for  con- 
tempt as  punishment  for  disobedience 
to  an  order  to  turn  property  over  to 
the  trustee,  even  if  sections  2  (13),  41, 
authorized  such  commitment  in  view  of 
section  29.  In  re  EUas  (D.  C.)  240 
F.'448. 

An  order  of  the  referee,  requiring  the 
bankrupt  to  deliver  property  to  the 
trustee,  should  find  what  specific  prop- 
erty is  in  the  bankrupt's  possession, 
and,  with  reasonable  certainty,  specify 
the  property  he  is  ordered  to  deliver, 
or,  if  money  is  to  be  paid,  specify  the 
amount  and  source  from  which  it  is  de- 
rived.    Id. 

Because  of  the  drastic  character  and 
the  summary  procedure  in  contempt 
cases,  the  law  requires  the  court  to  find 
the  facts  upon  which  orders  of  impris- 
onment for  contempt  are  made.     Id. 

On  a  hearing  before  the  District 
Judge  on  an  order  to  show  cause  why    , 


I  Where  trustee  in  bankruptcy  is  not 
entitled  to  statutory  commissions  for 
general  administration  of  estate  out  of 
proceeds  of  sale  of  mortgaged  prop- 
erty which  amount  to  less  than  liens, 
referee  is  entitled  to  no  commissions. 
Gugel  V.  New  Orleans  Nat  Bank,  239 
F.  676,  152  C.  C.  A.  510. 

Where,  in  composition  case,  25  per 
cent,  cash  or  100  per  cent  stock  of 
par  value  of  corporation  formed  to 
take  over  bankrupt's  business  were  of- 
fered as  alternatives,  held  that  the 
referee's  commission  should  be  com- 
puted on  theory  that  stock  was  worth 
25  per  cent.  cash.  In  re  Mills  Tea  & 
Butter  Co.    (D.   C.)    235  F.   815. 

41.)     Contempts  before  referees. 

a  bankrupt  should  not  be  committed 
for  contempt  for  refusing  to  obey  a  law- 
ful order  of  the  referee  to  turn  certain 
property  over  to  the  trustee,  the  judge 
is  not  bound  by  the  referee^s  finding 
that  the  bankrupt  had  the  property  in 
his  possession  or  under  his  control. 
Id. 

In  proceedings  to  commit  a  bankrupt 
for  contempt  for  refusing  to  obey  an 
order  to  turn  property  over  to  the  trus- 
tee, the  judge  must  examine  for  him- 
self all  the  evidence  in  regard  to  the 
bankrupt's  conduct,  and  all  other  rel- 
evant evidence  before  and  since  the 
referee's  order.     Id. 

Possession  of  property,  10  months 
before  an  order  requiring  a  bankrupt  to 
deliver  it  to  the  trustee,  does  not  cre- 
ate a  presumption  of  continued  pos- 
session, siifficient  to  warrant  impris- 
onment until  the  bankrupt  complies 
with  the  order.    Id. 


§  9626.  (Act  July  1,  1898,  c.  541,  §  42.)     Records  of  referees. 

Jurisdiction  of  blli  In  equity  to  avoid 
tran8fer.^See  In  re  Weidhorn  (C.  O. 
A.)  253  F.  28. 


§  9628.  (Act  July  1,  1898,  c.  541, 

3.  Election  of  trustee^Adjournment 
of  meeting.— Referee  in  bankruptcy 
has  discretion  to  adjourn  first  meeting 
of  creditors  from  time,  to  timo,  to  in- 
vestigate disputed  claims  before  voting 
for  trustee  is  completed.  In  re  Pan- 
American  Match  Co.  (D.  C.)  242  F. 
995;    In  re  Snow  (D.  C.)  248  F.  295. 

5.  — —  Rights  of  creditors  as  voters. 
—Shareholders  in  a  building  associa- 
tion, entitled  at  any  time  to  withdraw 
and  demand  payment  of  the  book  value 
of  their  stock,  are,  upon  the  bankruptcy 
of  the  association,  creditors  entitled  to 
vote  for  trustee,  though  a  reference  to 
the  books  is  necessary  to  ascertain  the 
amounts  of  their  claims.  Merchants* 
National  Bank  of  San  Francisco  v. 
Continental  Building  &  Loan  Ass'n,  232 
F.  828,  147  C.  C.  A.  22,  affirming  order 
In  re  Continental  Building  &  Lioan 
Ass'n  (D.  C.)  232  F.  413. 
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§  44.)     Appointment  of  trustees. 

Where  there  was  a  struggle  over  the 
selection  of  a  trustee,  held,  that  it  was 
not  improper  for  the  referee  to  refuse 
to  allow  the  wife  of  the  bankrupt  to 
vote,  though  her  claim,  which  was  dis- 
allowed, might  be  amended,  where  her 
vote  would  determine  the  choice  of 
trustee.  In  re  Ballantine  (D.  C.)  232 
F.  271. 

A  relative  of  the  bankrupt,  who  is  a 
legitimate  creditor  can  vote  for  trus- 
tee. In  re  Rothleder  (D.  C.)  232  F. 
398. 

A  suggestion  by  the  bankrupt's  attor- 
ney to  certain  creditors  and  their  at- 
torney of  the  receiver  as  trustee  does 
not  authorize  the  rejection  of  the  votes 
of  those  creditors  for  the  receiver.    Id. 

A  creditor,  who  will  at  all  events  be 
paid  in  full,  cannot  complain  that  it 
was  denied  the  right  to  select  the  trus- 
tee;   and  where  on  its  own  petition  a 
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adjudged  a  bankrapt, 
can  be  no  complaint  tbat  shHre' 
's  nbo  were  named  as  creditors 
allowed  to  vote  for  the  truBtee, 
■,  i(  they  were  not  creditors,  tbe 
ration  was  perfcctlj  solvent.  In 
iDtiaental  Building  &  Loan  Asa'n 
1)  232  F.  413,  orders  affirmed 
a  V.  Continental  Building  &  Loan 
,  232  F.  824.  147  C.  C.  A.  18.  and 
lants'  Xat.  Bank  of  San  Francis- 
Same.  232  F.  828,  147  C.  C.  A. 

—  RepreMnUtloH  by  ka«nt  or 
ley.— Under  acetions  1  (3),  44,  56, 
ce  of  requiring  power  of  attornej-, 
b  attorney  appearins  for  creditor 
e  si  ring  to  vote  for  trustee  is  duly 
ted  attorney  at  law,  held  viilid 
inding.  Id  re  Capitol  Trading  Co. 
:.)  22«  V.  806. 

—  Corrupt  practlMi  and  <m> 
r  iflflmnces  In  •  lection  .—Under 
ectiOD  efforts  of  creditors  to  con- 
'lection  ot  trustee,  so  long  as  di- 
I  to  the  welfare  of  the  entire  body 
secured  creditors,  are  not  objec- 
)le.  BoUman  v.  Tobin,  2;iO  F.  4IS0, 
:.  C.  A.  347. 

lies  solicited  by  a  creditor  held 
rlv  voted  it  not  apijearing  that 
were  obtained  in  tbe  bankrupt's 
>Et,  or  that  tb«  holders  of  the 
es  were  subject  to  bankrupt's 
ol.  In  re  Calluhan,  242  F.  479, 
;.  C.  A.  255. 

itract  for  remuneration,  based  on 
letetion  that  proceedings  and  ad- 
ition  of  court  of  bankruptcy  will 
ed  to  enable  one  party  to  procure 
a  ot  bankrupt  at  less  than  their 
is  unenforceable.  Holslierry  v. 
■  242  F.  831.  155  C.  C.  A.  419. 
ition  of  a  trustee  will  be  disap- 
id.  where  it  was  obtained  through 
ctive  efforts  of  the  bankrupt.  In 
^thleder  (D.  C.)  232  F.  308, 
iiiggestion  of  the  receiver  as  trua- 
a  bankruptcy,  made  by  the  bank- 
B  attorney  to  creditors,  held  not  to 

an  abuse  of  discretion  by  the 
pe  in  appointing  a  receiver  as 
ce.     Id.  .     . 

B  proper  for  tbe  referee  to  reject 
stee,  where  the  selection  was  in- 
-ed  if  not  brought  about,  by  the 
rs  and  nttorneyB  of  tbe  bankrupt 
.ration  In  re  Continental  Ruild- 
t  Loan  Ass'n  (D.  C.)  232  F.  4Vi. 
■a  affirmed  Wilson  v.  Continental 
ling  &  Loan  Asa'n,  232  F.  824, 
"    C    A    18,  and  Merchants'  Nut. 

of  Ran  Francisco  v   Same,  232  F, 


-editors  who  ha\e  joined  in  such 
n  niav  properly  be  ienied  the  right 
ate  at  the  election.  In  re  Stowe 
□.)  235  F.  463. 


Where  both  partiea  went  beyond  what 
was  proper  in  soliciting  claims  to  vote 
on  the  selection  of  a  trustee  the  claims 
of  one  Bbould  not  be  disfranchised,  and 
those  of  the  other  party  allowed  to  be 
voted.  In  re  Parsons  Mfg.  Co.  (D.  C.) 
247  F.  126. 

Tbat  a  bankrupt  had  a  large  claim 
against  one  who  collected  claims  aud 
desired  to  vote  them  to  control  tlie 
trustee  is  no  ground  for  disfrancliising 
such  claims.    Id. 

10.  Conflrnatlon  or  dltappreval  by 
Mirt.— While  the  District  Court  will 
not  undertake  to  set  aside  or  vacate 
the  choice  or  election  of  the  trustee, 
but  will  relegate  tbat  matter  to  the 
referee  in  bankruptcy,  tbe  referee 
should  exercise  care  to  protect  the  In- 
terests of  all  creditors.  In  re  Ballan- 
tine  (D.  C)  232  F.  27L 

Approval  or  disapproval  of  the  trus- 
tee elected  by  creditors  depends  in  each 
case  on  the  particular  circumstances; 
and  election  of  a  trustee  will  be  disap- 
proved, where  it  was  obtained  through 
the  active  efforts  of  the  bankrupt.  In 
re  Rothleder  (D.  C.)  232  F.  30S. 

The  discretionary  power  of  a  referee 
to  approve  or  disapprove  the  selection 
of  a  trustee  given  by  General  Order  13 
<Comp.  St.  1016.  p.  11386),  cannot  be 
exercised  arbitrarily.  Wilson  v.  Con- 
tinental Building  &  Loan  Ass'n.  232  F. 
824.  147  C.  C.  A.  18.  affirming  order 
In  re  Continental  Building  &  Loan 
Ass'n  <D.  C.)  232  F.  413. 

Practice  of  permitting  individual  cred- 
itors, conceiving  themselves  aggrieved 
by  action  o(  tbe  referee  in  approving 
election  of  a  trustee,  to  take  review 
in  their  own  names,  being  well  settled, 
cannot  be  disregarded,  unless  plainly 
wrong.  While  court  will  defer  to  de- 
cision of  referee  in  approving  election 
ot  trustee  in  bankruptcy,  yet  where 
error  of  fundamental  character,  affect- 
ing rights  of  substantial  bod;  ot  cred- 
itors, appears,  referee's  dcciaion  can- 
not be  upheld;  and  where  referee's  or- 
der appointing  trustee  is  set  aside  on 
petition  to  review,  the  court  should  re- 
mand tbe  proceedings  to  the  referee, 
instead  of  appointing  a  trustee  itself. 
In  re  Parsons  Mfg.  Co.  (D.  C.)  247 
F.  126. 

On  petition  to  review  election  of 
trustee  in  bankruptcy,  in  absence  of 
evidence  on  which  referee  acted  in 
making  his  derisions  as  to  rights  of 
claims  to  be  voted,  referee's  findings 
of  fact  as  to  all  claims  must  be  con- 
firmed. In  re  Snow  'D.  C.)  248  P.  295. 
II.  Appalntmant  of  trustae  by  court 
•r  refefBo,— A  suggestion  of  the  receiv- 
er as  trustee  in  bankruptcy,  made  by 
the  bankrupt's  attorney  to  creditors, 
held  not  to  show  an  abuse  ot  discretion 
by  the  referee  in  appointing  a  receiver 
as  trustee.  In  re  Rothleder  (D.  C.) 
232  F.  3!)8. 

Where  neither  candidate  (or  trustee 
in  bankruptcy  received  tbe  requisite 
votes   in   number   and   amount   at   the 
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creditors'  meeting,  it  was  improper  for       of  those  candidates.    In  re  F.  &  D.  Co. 
the  referee  to  appoint  as  trustee  one       (D.  C.)  237  F.  8d5. 


§  9629.  (Act  July  1,  1898,  c.  541, 

Qaalifloations  of  trustees^— In  yiew  of 
the  duties  which  might  fall  on  the  trus- 
tee under  the  Bankruptcy  Act  and  the 
General  Orders,  held,  that  a  trust  com- 
pany, which  was  trustee  of  mortgages 
belonging  to  the  bankrupt,  etc.,  should 
not  be  appointed  trustee.  Wilson  v. 
Continental  Building  &  Loan  Ass'n,  232 
F.  824,  147  C.  C.  A.  18,  affirming  or- 
der In  re  Continental  Building  &  Loan 
Ass'n  (D.  C.)  232  F.  413. 

Under  this  section,  person  held  not 
ineligible  merely  because  he  was  one 


§  45.)     Qualifications  of  trustees. 

of  the  unsuccessful  candidates  voted 
for  by  the  creditors.  In  re  F.  &  D. 
Co.,  242  F.  69,  155  C.  C.  A.  13,  re- 
versing  order  (D.  C.)  237  F.  895. 

Attorneys  for  petitioning  creditors 
may  properly  be  appointed  trustees  for 
a  bankrupt.  W.  A.  Liller  Bldg.  Co.  v. 
Reynolds,  247  F.  90,  159  C.  C.  A.  308. 

Acquisition  after  bankruptcy  by  an 
assignee  of  a  claim  against  a  bankrupt 
estate  under  Bankr.  Act  March  2, 1867, 
held  not  to  disqualify  him.  In  re 
Sweetser  (D.  C.)  240  F.  167. 


§  9630.  (Act  July  1,  1898,  c.  541,  §  46.)     Death  or  removal  of  trus- 
tees. 


3.  Removal  of  trustee— Grounds  for 

removai.^The  trustee  in  bankruptcy 
failing,  without  reason,  to  carry  out 
the  wishes  of  the  creditors  by  whom 
he  was  chosen,  preventing  their  neces- 
sary co-operation,  should  be  removed. 
Bollman  v.  Tobin,  239  F.  469,  152  G. 
O.  A.  347. 

Selection  of  one  as  trustee  cannot 
be  set  aside,  because  his  attorneys  rep- 
resented a  creditor  whom  it  was  claim- 
ed asserted  right  to  property  of  bank- 


rupt adverse  to  other  creditors;  the 
attorneys  agreeing  in  case  of  conflict 
not  to  represent  the  creditor,  and  the 
trustee  agreeing  in  such  case  to  en- 
gage additional  attorneys.  In  re  Arch- 
bold  &  Hamilton  (D.  C)  237  F.  408. 

Facts  held  not  to  require,  nor  to 
render  expedient,  the  removak  of  as- 
signees in  bankruptcy  under  Bankr. 
Act  March  2,  1867.  In  re  Sweetser 
(D.  C.)  240  F.  167. 


§  9631.  (Act  July  1, 1898,  c.  541,  §  47,  as  amended.  Act  Feb.  5,  1903, 
c.  487,  §  10,  and  Act  June  25,  1910,  c.  412,  §  8.)  Duties  of  trus- 
tees. 

had,  on  the  date'of  the  filing  of  the  peti- 
tion in  bankruptcy,  levied  ezecutioDs 
upon  the  cotton  stored  by  the  firm  in  a 
warehouse.  Interstate  Banking  &  Trust 
Co.  V.  Brown,  235  F.  32,  148  C.  C.  A. 
526. 

Under  this  section  as  amended,  a 
trustee  in  bankruptcy  could  not  deny  pe- 
titioner's claims  to  moneys  collected  bj 
bankrupt  as  its  agent,  where  such  sums 
could  not  under  state  laws  be  levied 
upon  by  bankrupt's  creditors.  In  re 
Hawley  Down-Draft  Furnace  Co.,  238 
F.  122,  151  C.  C.  A.  198. 

That  trustee  is  by  section  47a,  d.  2, 
as  amended,  deemed  vested  with  all 
powers  of  creditor  holding  lien  by  legal 
or  equitable  proceedings,  does  not  en- 
large right  of  creditor  appealing  in 
name  of  trustee  from  order  aUowing  an- 
other claimant  preference.  In  re  Creech 
Bros.  Lumber  Co.,  240  F.  8,  153  C.  C. 
A.  44. 

Under  section  47a (2),  as  amended  by 
Act  June  25,  1910,  §  8,  trustee  in  bank- 
ruptcy held  entitled  to  choose  between 
rights  of  bankrupt  and  rights  of  credi- 
tor holding  lien  by  legal  or  equitable 
proceedings.  In  re  Seward  Dredginp 
Co.,  242  F.  225,  155  C.  C.  A.  65,  cer- 
tiorari denied  Sands  v.  Estabrook,  38 
S.  Ct.  11,  245  U.  S.  651,  62  L.  Ed.  531. 

Under  building  contract,  owner's  right 
to  materials  delivered  on  the  premises 
before  petition  in  bankruptcy  was  filed 
held  superior  to  rights  of  trustee  under 


I.  POWERS  AND    DUTIES  OF 
TRUSTEES 

I.  Effect  of  appointment  and  qualifl- 
cation  of  trustee.— See  Bonvillain  v. 
American  Sugar  Refining  Co.  (D.  C.) 
250  F.  641. 

5.  Custody  and  care  of   property.— 

Trustee  in  bankruptcy,  knowingly  ap- 
propriating property  of  trustee  for 
creditors  carrying  on  business  prior  to 
bankruptcy,  and  mingling  proceeds  with 
proceeds  of  other  property,  held  bound 
to  pay  therefor.  Bramble  v.  Brett, 
230  F.  385,  144  C.  C.  A.  527. 

7.  Collection  of  assets  and  right  to 
remedies    of    execution    creditor.— See 

First  Nat.  Bank  of  Memphis,  Tenn.,  v. 
Towner  (C.  C.  A.)  239  F.  433 ;  Conron 
y.  Cauchois  (C.  C.  A.)  242  F.  909 ;  In 
re  Eagle  Ice  &  Coal  Co.  (D.  C.)  241  F. 
393 ;  Karasik  v.  People's  Trust  Co.  (D. 
C.)  241  F.  939. 

Under  section  47a,  the  trustee  has  the 
rights  of  an  execution  creditor  of  the 
bankrupt,  and  as  such  may  assert  such 
rights  as  against  one  who  bought  chat- 
tels from  the  bankrupt,  but  never  re- 
ceived possession;  there  being  no  de- 
livery. In  re  Ricketts,  234  F.  285,  148 
C.  C.  A.  187. 

In  bankruptcy  proceedings  of  a  firm 
of  cotton  factors  by  virtue  of  section 
47a(2),  as  amended  by  Act  June  25, 
1910.  the  trustee  represented  unsecured 
creditors  with  the  same  effect  as  if  they 
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aeadment  of  1910.  In  re  Sh«Ilr, 
.  251,  155  C.  C.  A.  91,  affirming 
(D.  C.)  2S5  F.  311. 
flier  hdd,  under  section  47a(2),  as 
led  by  Act  June  25,  1910,  |  8, 
1  view  of  Code  Ala.  1907,  H  3386, 
entitled,  hb  sgiinst  the  trustee  of 
abama  baukrupt,  to  rescind  a  sale 
«ouDt  of  frand  and  redaim  the 
rt;.  Jonea  v.  H.  M.  Bobbie  Gro- 
Zo.,  246  F.  431,  158  C.  C.  A.  495, 
ing  decree  In  re  CoUina  (D.  C.) 
•.  875. 

provisiOD  that  "triuteeB,  as  to  all 
rty  in  the  cuBtodj  or  coining  into 
iistody   of   the   bankruptcy   court, 

be  deemed  vested  with  all  the 
I,  remediea,  and  powers  of  a  credi- 
alding  a  lien  by  legal  or  equitable 
(dingB  thereon,"  vests  the  trustee 
Burb  lien  only  from  the  date  of  the 
of  the  petition,  and  such  lien  only 
creditor  might  acquire  on  that  date 
iccessarily  subject  to  prior  rigbta 
e  property.  In  re  Terrell,  246  P. 
159  C.  C.  A.  45. 

ler  aectioD  47a(2),  ss  smended,  a 
>e  in  bankruptcy  baa  the  rigbta  of 
lecution  creditor,  and  nfaere  the 
ntment  of  a  receiver  in  the  state 
fastened   the  claims   of  creditors 

property  received  by  tbe  bankrupt 
r  a  trust  receipt,  the  trustee  in 
ruptcy  may  assert  such  claims 
iBt  the  one  holding  tbe  trust  re- 
in re  Bettman-Johnson  Co.  (0. 
,)  250  F.  657. 

fler  Civ.  Code  Ga.  1910,  |  6038, 
ODHtrued  by  the  state  Supreme 
I,  one  holding  land  under  bond 
le  bas  no  leviable  interest  tberein ; 
1  judgment  creditor,  nevertheless, 
I  lien  upoD  his  interest  which  may 
I  forced  as  provided  by  the  statute, 
Ibe  debtor's  trustee  in  bankruptcy, 
Lg  the  rights  of  a  Judgment  credi- 
las  a  lien  which  takes  precedence  of 
nrecorded  assignment  of  the  bond. 
■r  V.  Atlanta  Nat.  Bank  (C.  C.  A.) 
6".  278. 

to  property  in  bankrupt's  potaes- 

under  contract  of  agency  to  sell 
hold   the   property   as   agent  nntil 

the  principal  may  sliow  hia  title 
■ieat  the  lien  of  the  trustee  under 
a(2),  as  amended,  notwithstanding 
:oDtract  is  not  filed  or  recorded  nn- 
Code  Iowa  1897,  t  2fl05.  In  To 
le  (D,  C.)  234  F.  470. 
■tions  2,  38,  and  47a(2),  empower 
efpree  to  approve  a  compromise  be- 
n  the  trustee  and  the  bankrupt, 
■eby  the  trustee  sec ep ted  n  lesK 
mt  than  the  bankrupt  was  ordered 
le  court  to  pay  as  the  ftmunnt  the 
I  found  tbe  bankrupt  was  con- 
ng.  where  such  lompromiae  is  for 
tiest  interests  of  the  estste.  In  re 
man  (D.  C.)  241  F.  385. 
spite  section   70,   held   that,  under 

section,  as  amended,  trustee  of 
:rupt  may  -reach  surplus  income 
ling  under  testamentary  trust  for 
ort  of  bankrupt.  In  re  Beyuolda 
C.)  243   F.  268. 


Bankruptcy  Act,  |  47,  ss  amended  in 
1910,  held  not  ioTalid  in  Its  applica- 
tloD  to  surplus  income  arising  out  of 
trust  in  favor  of  bankrupt,  as  amend- 
ing Personal  Property  Law  N.  Y.  |  98, 
allowing  creditors  uf  beneficiary  to 
reach  such  surplus.    Id. 

Under  Real  Property  Law  N.  Y.  || 
98,  100,  103,  Personal  Property  Law 
N.  Y.  I  15.  and  Bankruptcy  Act,  |  47, 
as  amended  in  1010,  trustee  may,  where 
bankrupt  was  entitled  to  support  from 
Income  arising  out  of  land  and  trust 
funds,   reach   any   surplus   income.    Id. 

Under  Park's  Ann.  Civ.  Code  Ga.  H 
6037-6039,  the  holder  of  a  bond  for 
title  on  wbich  part  of  the  purchase  mon- 
ey has  been  paid  bas  no  leviable  in- 
terest in  the  land,  and  his  trustee  in 
bankruptcy,  under  section  47a(2),  as 
amended,  has  no  lien  upon  the  land  aa 
agsinat  the  holder  of  the  bond  as  se- 
curity under  a  valid  asaignment,  al- 
though not  recorded.  In  re  Phcenis 
Planing  Mill  (D.  C.)  250  F.  8M. ' 

Under  this  section,  as  amended,  tbe 
trustee  of  a  Massachusetts  bankrupt 
takes  the  property  of  the  debtor,  per- 
sonal as  well  as  real,  subject  to  what- 
ever equitable  interests  criated  at  bank- 
ruptcy. In  re  Gay  i  Sturgis  (D.  C.) 
251  F.  420. 

Under  this  section,  as  amended,  • 
trustee  in  bankruptcy  has  tbe  rights 
of  a  creditor  obtaining  a  lien  by  legal 
process,  etc.,  as  and  of  the  date  of  ths 
filing  of  the  petition  in  bankruptcy.  In 
re  Schilling  (D.  C.)  2.ol  F.  S72. 

By  tbia  section,  as  amended,  trustee 
is  deemed  to  be  vested  with  all  rislits. 
remedies,  and  powers  of  creditor  hold- 
ing lien  by  legal  or  equitable  proceed- 
ings aa  to  all  property  comiug  into  cus- 
tody of  court,  and  as  to  other  property 
be  is  deemed  to  be  vested  witb  all  rights 
and  remedies  of  judgment  creditor 
holding  elocution  returned  unsatisfied. 
Brown  v.  Crawford  (D.  C.)  252  F.  248. 

The  amendment  of  1910  to  this  sec- 
tion, declaring  trustees  sball  be  vested 
with  all  tbe  rights  of  a  creditor  hold- 
ing a  lien  by  legal  or  equitable  pro- 
ceedings, etc.,  held  not  so  ambiguous  as 

■  debates.  In  re  Kligerman  (D.  C.)  253 
F.  778. 

The  rights  of  trustee  in  bankruptcy 
against  persons  to  whom  bankrupt  baa 
transferred  his  property  are  such  only 
as  be  derives  through  the  Bankruptcy 
Act.  Albert  Pick  &  Co.  ct  al.  v.  Na- 
talby,  211  111.  App.  486. 

A  trustee  in  bankruptcy  'has  no  equi- 
itiea  or  rights  superior  to  those  of 
the  bankrupt  notwithstanding  section 
47a(2>.  Abele  v.  S.  A.  Meagher  Co., 
116  N.  E.  805.  227  Mass.  427. 

A  trustee  in  bankruptcy  of  an  Insol- 
vent corporntion  bas  all  remedies  of  indi- 
vidual creditors,  and  his  appointment  _ 
dispenses  witb  the  necessity  of  a  judg- 
ment and  eiecution  in  favor  of  any  or 
all  of  them.  Sherwood  v.  Holbrook 
(Sup.)  163  N.  Y.  S.  326,  98  Misc.  Eep. 
(2137) 
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668,  order  affirmed  165  N.  Y.  S.  614, 
178  App.  Div.  462. 

Under  section  47a,  cl.  2,  as  amended 
by  Act  June  25,  1910,  §  8,  where  ap- 
plication is  made  by  bankrupt's  trustee 
for  leave  to  issue  execution  under  Code 
Civ.  Proc.  §  1391,  trustee  is  entitled 
to  order  for  execution  without  judg- 
ment having  been  procured.  In  re  Pos- 
kanzer  (Sup.)  166  N.  Y.  S.  811, 
^  101  Misc.  Rep.  100,  order  affirmed  167 
N.  Y.   S.  1122. 

Under  this  section,  as  amended,  im- 
mediately upon  declaration  of  bank- 
ruptcy the  trustee  has  title  to  all  the 
property  of  the  bankrupt.  Gee  v. 
Parks  (Tex.  Civ.  App.)  193  S.  W.  767. 

In  view  of  sections  70a  and  47a2,  a 
trustee  of  a  bankrupt  corporation  may 
maintain  an  action  to  recover  assets 
of  the  corporation  which  have  been  un- 
lawfully diverted,  where  necessary  to 
liquidate  claims  of  creditors  of  corpora- 
tion. .  Miley  v.  Heaney  (Wis.)  169  N. 
W.  64. 

7a.  —  Duties  of  trustee  as  to  col- 
lection and  custody  of  assets^— It  is 
the  imperative  duty  of  a  trustee  of  a 
bankrupt  estate  to  exercise  all  diligence 
to  collect  the  assets  of  the  estate,  and 
•  in  the  absence  of  explanation,  the  trus- 
tee is  deemed  to  be  negligent  in  failing 
to  collect  assets  listed  in  the  schedules; 
and  that  bankrupt's  schedules  did  not 
disclose  that  notes  listed  were  secured 
by  mortgage,  where  it  could  readily 
have  been  ascertained  by  trustee,  as 
could  pendency  of  foreclosure  suit,  will 
not  excuse  trustee's  failure  to  prompt- 
ly foreclose  and  collect  the  notes;  and 
allegations  in  such  foreclosure  suit  that 
the  notes  belonged  to  the  attorney  did 
not  excuse  the  trustee;  and  the  trus- 
tee is  not  excused  by  the  fact  that  the 
creditor  might  have  discovered  the  ex- 
istence of  the  notes  and  had  the  same 
avenues  of  information  as  the  trustee; 
and  where  the  bankrupt's  right  to  lost 
notes  was  subsequently  established  by 
the  trustee,  the  fact  that  investigation 
of  notes  listed  would  have  established 
that  some  of  them  were  lost  w^ill  not 
excuse  the  trustee's  failure  to  prompt- 
ly foreclose  a  mortgage  securing  such 
notes.  In  re  Kuhn  Bros.,  234  F.  277, 
148   C.    C.   A.   179. 

Trustee  takes  title  of  bankrupt  by 
operation  of  law,  and  it  is  his  duty 
to  reduce  all  of  bankrupt's  property  to 
possession.  Goldsmith  v.  Winner  Shin- 
gle Co.  (Wash.)  165  P.  392. 

Suit  by  trustee  in  bankruptcy  for 
possession  of  property  alleged  to  be  the 
bankrupts',  but  daimed  by  defendants, 
being  virtually  a  creditor's  bill,  the 
trustee  must  allege  and  prove  he  has 
not  sufficient  assets  in  hand  to  satis- 
fy claims.  Hibschman  v.  Bevis  (Wash.) 
174  P.  5. 

7b. Dower  rights  of  bankrupt's 

wifc^In  view  of  this  section,  as 
amended  in  1910,  trustee  cannot  re- 
quire relinquishment  of  wife's  dower  in 
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the  real  estate  of  the  bankrupt  hus- 
band. Kelly  V.  Minor  (O.  C.  A.)  252  F. 
115. 

Under  the  amendment  of  1910  to  this 
section,  which  gave  the  trustee  the 
rights  of  a  creditor  holding  a  lien 
by  legal  or  equitable  process,  etc.,  aad 
in  view  of  section  70,  held,  that  the 
land  of  a  Pennsylvania  bankrupt  could 
be  sold  free  from  dower  rights  of  his 
wife;  such  rights  under  the  state  laws 
being  subject  to  the  claims  of  creditors. 
In  re  KUgerman  (D.  C.)  253  F.  778. 

7o.  — —  Rights,  and  remedies  as  to 
liens  in  general^-Under  Civ.  Code  Ga. 
1895,  §§  2787,  2795,  3124,  the  lien  of 
a  landlord  for  rent  prior  to  distress  is 
not  superior  to  the  lien  given  the  trus- 
tee in  bankruptcy  by  this  section,  as 
amended.  Southern  Ry.  Co.  v.  Wilder, 
231  F.  933,  146  C.  C.  A.  129. 

Corporation  having  been  adjudged 
l)ankrupt,  trustee  could  act  for  all 
creditors  in  asserting  their  rights  to 
liens  on  property  coming  into  his  cus- 
tody by  legal  or  equitable  proceedings. 
Sanborn -Cutting  Co.  v.  Paine,  244  F. 
672,    157    C.    C.    A.    120. 

One  holding  bill  of  sale  to  property 
in  possession  of  bankrupt  at  time  of 
filing  of  petition  has  no  lien  superior  to 
rights  of  trustee  in  bankruptcy,  for 
such  trustee  has  rights  of  execution 
creditor  of  bankrupt  Herritt  v.  Clark, 
247  F.  100,  159  C.  C.  A.  318. 

This  section  as  amended  does  not 
defeat  the  Uen  of  a  bank,  whose  funds 
accidentally  came  into  the  bankrupt's 
hands  and  were  converted  by  it.  Brown 
Bros.  Co.  V.  Smith  Bros.  Co.  (D.  C.) 
231    F.    475. 

Under  this  section,  as  amended,  the 
trustee  may  contest  the  validity  of  a 
lien  asserted  against  the  bankrupt's 
property.  In  re  Shute  (D.  G.)  233  F. 
544. 

Under  section  47a,  as  amended,  hold- 
er of  mechanic's  lien  on  property  of 
bankrupt  which  was  not  registered  as 
required  by  Civ.  Code  La.  §  3271,  can- 
not assert  lien  against  trustee  in  bank- 
ruptcy. In  re  Collins  (D.  C.)  235  F. 
937. 

Under  the  Bankruptcy  Act  as  amend- 
ed in  1910,  the  proceeds  of  property 
affected  by  a  lien  not  recorded  as  re- 
quired by  Civ.  Code  S.  C.  1912,  § 
2535,  must  be  distributed  among  the 
creditors  without  distinction.  In  re 
Rosenthal  (D.  C.)  238  F.  597. 

Pennsylvania  creditor,  asserting  a 
lien  by  virtue  of  levy  under  fi.  fa. 
execution  eight  months  previous,  can- 
not sustain  the  same  as  against  debt- 
or's trustee  in  bankruptcy,  on*  theory 
that  lien's  validity  was  recognized  by 
Bankruptcy  Act,  because  liens  of  exe- 
cutions issued  within  four  months  pe- 
riod were  avoided,  and  that  trustee 
succeeded  to  nothing  by  provision  de- 
claring that  he  should  have  rights  of 
execution  creditor,  etc.  In  re  Rayford 
Truck  &  Tractor  Co.  (D.  C.)  250  F. 
634. 
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e  amendment  of  this  sectioD, 
e  in  bankruptc;,  a  a  of  date  of  ad- 
don baa  all  rightB  uf  creditor! 
ikrupt,  as  if  luch  creditors  had 
'ded  in  fixing  lien  on  bankrupt'a 
rt;  br  lery  of  atCschment  or  eie- 
.     lo  re  SchiUing  (D.  C.)  251  F. 

rustee  io  bankruptcy  takes  mb- 
D  mechanicB'  liens  Sled  after  tha 

cation  despite  sectioD  4Ta(2). 
h  E.  Gates  &  Co.  v.  Jno.  t\ 
IS  Const,  Co.,  115  N.  B.  22.  220 
38,  affirming  judgment  154  N.  T. 
),  169  App.  Div.  221. 
hanic's  lien  Sled  90  dajs  after 
ctlon  of  work,  but  not  until  onu- 
1  Toluntaril;  been  adjudged  baak- 
has  priority  over  claims  of  tras- 
nf  bankrupt,  regardlesa  of  this 
a  as  amended.  Horton  t.  Queens 
1-  Machinery  Corp.  (Sup.)  166  N. 
662.  lOl  Misc.  Rep.  31,  jndgment 
5d  169  N.  Y.  S.  1097. 

Righta  and   nmBdlM  ■■  lo 

a|«d    property^— A  chattel   mort- 

whose  mortgage  ia  not  recorded, 
[  perfect  hia  title  as  against  a 
t  in  bankruptcy  by  taking  iMsses' 
f  the  chattels,  in  view  of  eeclion 
as  amended  by  Act  June  25,  1910, 
since  the  title  of  the  trustee 
I  back  to  the  filing  of  tbe  petition 
ikniptcy.    Fairbanks  Steam  Sbov- 

V.  Wills,  36  S.  Ct.  466,  240  U.  S. 

0  L.  Ed,  &41,  affirming  decree  In 
leral  Contracting  Co.,  212  F.  688, 
.  C.  A.  224, 

er  section  flOb,  as  amended  by  Act 
25,  1910,  c.  412,  i  47a,  and 
;ode  Ga.  1010,  |  3260,  mortgage 
ed  within  four  munthg  before 
iiptcy  and  before  any  creditor  had 
ed  superior  rights  held  valid  as 
it  trustee.  Martin  v.  Commercial 
tank  of  Macon,  Ga.,  38  S.  Ct.  176, 
.  S.  513,  02  L.  Ed.  441,  affirming 
ent  228  F.  651,  143  O,  C.  A.  173. 
er  section  GOb,  and  in  riew  o( 
ments  and  of  section  47a,  a  chat- 
>rtgage  given  by  a  bankrupt  more 
four  months  before  the  filing  of 
□  is,  where  not  recorded  until  a 
ays  of  filing,  voidable  by  trustee 
ireference,  being  a  conveyance  re- 
to  be  recorded  by  Kirby's  Dig. 
:  5306,  regardleSB  of  the  construc- 

1  law  by  state  courts.  Bunch  v. 
ey.  233  F,  067,  147  C.  C.  A.  641, 
ng  decree  In  re  T,  H.  Bunch  Com- 
a  Co.  (D.  C.)  225  P.  243. 

section  as  amended,  does  not 
he  trustee  in  bankruptcy  a  lien 
to  the  lien  of  a  bank  to  which  a 
Q  chattel  mortgage  was  given 
f  before  bankruptcy,  in  place  of  a 
us  oral  mortgSEe  valid  under  the 
it  the  state,  except  as  against  in- 
;  purchasers  and  lien  creditors, 
r  Nat.  Bank  v.  Coupland,  240  F. 
53  C.  C.  A.  281. 

gainst  the  rights  of  a  chattel  mort- 
under  an  nnfiled  mortgage,  a  trus- 
bankruptcy  atands  in  tbe  position 
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of  an  attachiog  creditor.  Lake  View 
State  Bank  v.  Jones.  242  F.  S21,  156  G 
C,  A,  409, 

Where  mortgagee  consented  to  remov- 
al of  timber  railroad  with  equipment 
from  mortgaged  land,  held  that  he  had 
no  lien  on  eguipment  superior  to  trustee 
In  bankruptcy,  who  bad  righta  of  eke- 
cution  creditor.  Uerritt  v.  Clark,  247 
F.  100,  159  C.  C.  A,  318. 

Under  section  47a,  as  amended,  trus- 
tee in  bankruptcy  must  be  deemed  vest- 
ed with  status  of  lien  creditor,  though 
there  were  no'  suqh  creditors  at  time 
petition  in  bankruptcy  was  filed,  and 
hence  ia  entitled  to  attack  cbatcel  mort- 
gages not  recorded  by  mortgHK^  until 
discovery  that  debtor  was  in  failing  cir- 
cumstances. National  Bank  of  Bakers- 
field  V.  Moore.  247  F.  913,  100  C.  C.  A. 
103,  certiorari  denied  38  S.  Ct.  427,  247 
U.  S.  507.  62  L.  Ed.  1241. 

A  mortgage  given  by  bankrupt  more 
than  four  months  before  filing  of  peti- 
tion, which  under  state  law  was  valid 
against  creditors  other  than  those  hav- 
ing ■  lien,  is  not,  though  recorded  with- 
in (oar-month  period,  subject  to  attack 
by  tmstee,  who  under  Bankruptcy  Act, 
I  47a,  as  amended  by  Act  June  25, 
1910.  I  8,  lakes  status  of  a  lien  creditor 
as  o(  time  petition  was  filed:  mortgage 
having  been  recorded  before  rights  of 
any  lieo  creditors  attached.  Bonner  v. 
First  Nat.  Bank.  248  F.  692,  160  O.  0. 
A.   592. 

Though  the  trustee  in  bankruptcy  of 
a  mortgagor  be  ebnceded  to  have  the 
rights  of  an  attaching:  creditor,  end  not 
morteagor.  in  property  of  bankrupt,  he 
would  not  have  any  greater  rights  than 
mortgagor  to  fixtures  annexed  to  mort. 
gaged  property  prior  to  bankruptcy. 
Keefe  v.  W.orcester  Trust  Co.  <C.  C. 
A.)  253  P.  536. 

DcNpite  sections  60b.  67a.  70.  held, 
that  where  trustee  takes  poBspssicin  of 
mortgaged  property,  and  on  foreclosurp 
proceeds  are  insufficient  to  discharge 
last  mortgnge,  rents  collected  between 
adjudication  and  foreclosure  may  be  re- 
quired to  be  applied  to  liquidation  of 
such  morteage.  In  re  Dooner  &  Smith 
(D.  C.)  243  F.  984,  order  affirmed  Bind- 
seil  V.  Liberty  Tmst  Co.  (C.  C.  A,)  248 
F.  112. 

It  would  seem  that  since  the  amend- 
ment of  1010.  clothing  a  trutitee  io  bank- 
ruptcy with  the  rights,  remedies,  and 
powers  of  the  holder  of  a  Hen  obtained 
by  legal  proceedings,  a  mortgage,  under 
the  Georgia  law,  is  required  to  be  re- 
corded within  the  meaning  of  section 
60b.  Hawkins  v,  Dannenberg  Co.  (D. 
C.I  234  F.  752. 

Under  section  47a(2t,  amended  by  Act 
June  25,  1010.  |  8.  and  Code  Iowa,  | 
2000,  and  the  recording  act  of  that  state, 
ti'UNtee  takes  stock  of  bankrupt  Grm  free 
of  recorded  mortgnce  given  in  individu- 
al name  of  partner.  In  re  Empress 
Pharmacy  (D.  C.)  237  F.  670. 

Under  sections  47.  67a,  6Te,  held,  that 
fact  ttiat  owner  took  possession,   after 
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contractor  was  adjudicated  bankrupt,  of 
materials  on  premises,  did  not  validate 
pledge  of  property  or  chattel  mortgage 
tbereon,  given  as  security  as  against 
trustee ;  bis  rights  being  those  of  a  cred- 
itor with  execution  returned  unsatisfied. 
In  re  P.  J.  SuUivan  Co.  (D.  0.)  247  F, 
139. 

Under  section  70a,  and  section  47, 
subd.  2,  where  an  adjudication  in  bank- 
ruptcy did  not  take  place  until  more 
than  two  years  after  the  purchaser  at 
foreclosure  sale  of  the  bankrupt's  real- 
ty acquired  his  sheriffs  deed,  as  to  such 
realty  the  trustee  in  bankruptcy  does 
not  occupy  the  position  of  lien  credi- 
tors, and  has  no  right  to  redeem  from 
the  mortgage  in  the  right  of  such  credi- 
tors. Brown  v.  Crawford  (D.  C.)  252  F. 
248. 

Real  property  of  a  bankrupt,  which 
was  intended  to  be  covered  by  a  mort- 
gage, but  which  was  not  sufficiently  de- 
scribed therein  to  give  the  trustee  notice 
thereof,  passes  to  the  trustee,  under  this 
section,  as  amended  by  Act  June  25, 
1910,  I  8.  In  re  Scruggs  Bros.  (D.  C.) 
252  F.  322. 

Under  this  section,  as  amended,  title 
to  real  property  of  bankrupt  held  in 
trustee  as  against  one  claiming  under 
mortgage  defective  under  state  laws. 
Davis  V.  Harlow,  100  A.  102,  130  Md. 
166. 

It  is  not  incumbent  upon  a  trustee  in 
bankruptcy  in  action  to  foreclose  a 
mortgage  to  prove  the  existence  of  other 
creditors  or  indebtedness  to  defeat  the 
mortgage  which  operates  as  a  preference 
when  made  within  four  months  preced- 
ing the  bankruptcy.  Pierre  Banking  & 
Trust  Co.  V.  Winkler  (S.  D.)  165  N.  W. 
2. 

7e.  — —  Rights  and  remedies  as  to 
property  held  under  oonditlonai  sale.— 

Under  this  section,  as  amended,  oral 
reservation  of  lien  upon  sale  of  prop- 
erty held  invalid  as  nsainst  trustee  in 
bankruptcy.  Bell  v.  Shaw,  230  F.  976, 
145  C.  C.  A.  170. 

Under  section  47a(2),  as  amended, 
a  trustee  is  not  entitled,  as  against  the 
seller,  to  hold  property  delivered  to  the 
bankrupt  under  a  conditional  sale  con- 
tract reserving  title,  which,  though  un- 
recorded, is  good  under  Personal  Prop- 
erty Law  N.  Y.  {§  62,  63,  except  as 
against  subsequent  purchasers,  etc.,  in 
good  faith.  In  re  I.  S.  Remson  Mfg. 
Co.,  232  F.  594,  146  C.  C.  A.  552, 
affirming  order  In  re  I.  S.  Remsen  Mfg. 
Co.  (D.  C.)  227  F.  207. 

Under  Personal  Property  Law  "N.  Y. 
f  62,  an  unrecorded  conditional  sale 
contract  is  valid  against  the  creditors 
of  the  buyer,  so  that  the  trustee  in 
bankruptcy  acquires  no  rights  to  the 
property  under  Bankruptcy  Act,  S 
47a2.  Mergentbaler  Linotype  Co.  v.- 
Hull,  239  F.  26,  152  C.  C.  A.  76. 

Under  section  47a(2),  as  amended, 
and  Comp.  Laws  Alaska  1913,  §  973, 
mining  plant,  p>Lced  on  mining  claim 
under  contract  amounting  to  condition- 
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al  sale,  held  not  to  pass  to  trustee  in 
bankruptcy  of  mine  owner.  In  re  Se- 
ward Dredging  Co.,  242  F.  225,  155 
C.  C.  A.  65,  certiorari  denied  Sands  v. 
Estabrook,  88  S.  Ct.  11,  245  U.  S.  651, 
62  L.  Ed.  531. 

Under  Const  Tex.  art  16,  |  37,  and 
Rev.  St  Tex.  1911,  arts.  5622-5627, 
seller  of  machinery  who  filed  contract 
within  one  month  of  delivery  held  to 
have  Hen  valid  as  against  trustee  in 
bankruptcy  who  under  section  47a,  took 
rights  of  lien  creditor,  £or  land  on 
which  machinery  was  installed  could 
readily  be  located  from  contract  Reeves 
V.  York  Engineering  &  Supply  Co., 
249  F.  513,  161  C.  C.  A.  439. 

Under  section  47a  (2),  as  amended, 
the  right  of  a  trustee  is  prior  to  claim 
of  vendor  of  property  in  possession  of 
bankrupt  under  conditional  sale  con- 
tract not  filed  or  recorded  as  required 
by  Code  Iowa  1897,  §  29(K^.  In  re 
Kruse  (D.  C.)  234  F.  470. 

Where  a  creditor  of  a  New  Jersey 
bankrupt  did  not  file  an  unrecorded 
conditional  sale  agreement  until  after 
the  filing  of  the  petition,  such  agreement 
was  void  as  against  the  trustee  in  bank- 
ruptcy, for  2  Comp.  St  N.  J.  1910,  pp. 
1561-1563,  makes  such  agreements  void 
as  against  judgment  creditors  not  having 
notice,  and  the  status  of  the  trustee 
as  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  given  by  this 
section,  as  amended,  is  fixed  by  the 
filing  of  the  petition,  and  not  adjudica- 
tion; this  being  so  despite  section  70a 
(Comp.  St  1916,  I  9654).  In  re  Capi- 
tal City  Cap  Co.  (D.  C.)  251  F.  664. 

Where  "Holmes  notes,**  evidencing 
conditional  sale,  were  not  recorded  un- 
til ten  days  prior  to  bankruptcy  of  pur- 
chaser, they  were  valid  as  against  his 
trustees  in  bankruptcy  under  section 
47a,  as  amended  in  1910,  as  to  rights 
of  trustee  in  bankruptcy.  De  Laval 
Separator  Co.  v.  Jones,  102  A.  968, 
117  Me.  95. 

7f.  »-*  Rights  and  remedies  as  to 
property  transferred  in  fraud  of  oredi- 

tor8.^Scction  47a,  as  amended,  giving 
trustees  rights  of  creditors  holding. a 
lien,  is  not  retroactive,  and  the  right 
of  trustee  dates  only  from  the  filing 
of  petition  in  bankruptcy,  and  does 
not  extend  to  transfers  recorded  within 
four  months  prior  to  petition*  though 
applicable  to  transfers  thereafter. 
Bunch  V.  Maloney,  233  F.  967,  147  C. 
C.  A.  641,  affirming  decree  In  re  T.  H. 
Bunch  Commission  Co.  CD.  C.)  225 
F.  243. 

Under  this  section  and  Burns'  Ann. 
St.  Ind.  1914,  S  3962,  held,  that  the 
trustee  in  bankruptcy  could  not  attack 
a  conveyance  of  Indiana  lands  to  bank- 
rupt's wife,  not  recorded  until  after 
bankruptcy.  Robertson  v.  Schlotzhau- 
er,  243  F.  324,  156  C.  C.  A.  104. 

In  view  of  amendment  to  section  47a, 
held  that  under  section  70e,  trustee 
may  avoid  a  conveyance  by  bankrupt 
though  at  time  of  filing  of  petition  there 
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no  creditors  who,  becaoH  tbey 
10  liens  or  judgments,  were  In  posl- 
at  tbat  time  to  attack  converance. 
win  T.   fiucstoD   (D.  C.)  247  F. 

nkniptC7  Act,  f  70e,  aa  amended 
903  and  1910,  confers  upon  tha 
ee  ia  bankruptcy  tbe  light  to  re- 
'  property  which  baa  been  tranB* 
d  in  fraud  of  creditota.  P&;ne  t, 
l>e.  2i2  m.  App.  K93. 
der  this  section,  u  amended,  and 
m  70,  held,  tbat  trustee  bsvinK 
r  of  judgment  creditor  might  pur- 
propert;  of  bankrupt  trsiiBf erred 
aud  of  creditors  and  bad  rights  of 
tor  who  bad  tskpo  prellmiiiary 
to  filing  creditor's  auit  Grand 
ds  Trust  Co.  v.  Nichols  (Micb.)  165 
7.  667. 

tmstee  in  banbruptcr.  when  tbera 
[rreditora  of  bankrupt  entitled  to 
le  an  estoppel  against  owner  of 
r.  the  apparent  record  title  of 
ti  was  in  bankrupt  and  on  fslth 
hicb  credit  had  been  extended  to 
may  maintain  action  to  appropri- 
property  to  extent  of  claims  of 
creditors:  but  such  right  is  no 
er  in  extent  than  the  creditors 
t  bsve  bad,  had  bankruptcy  not  in- 
ned.  Bergin  t.  Blackwood  (Minn.) 
N.  W.  508. 

judgment  setting  aside  bankrupt's 
;ysnce  to  delendanC,  and  adjudg- 
lankrupt'a  trustee  to  be  tbe  owner 
defendant  to  have  no  interest, 
:ed  too  extenrive  relief  to  trustee, 
ithstanding  defendant's  estoppel, 
igainst  bankrupt's  creditors,  to 
I  title  appearing  of  record  In  bank- 
B  name.    Id. 

the  chattel  mortgage  to  seller  for 
lase  price  was  void  as  to  creditors 
Liyer  who  bad  fixed  licD  on  prop- 
when  petition  in  bankruptcy  was 
it  WHS  void  as  to  trustee  in  banb- 
■j  in  view  of  section  47«,  cl.  2,  sa 
ided  by  Act  Cong.  June  25.  1910. 
Park  V.  South  Bend  Chilled  Plow 
Tex.  Civ,  App.)  199  S.  W.  843. 

. Enforcenient   of   liability  «f 

iholdsrs^Under  section  2,  cl.  7, 
lections  23b  and  47a(2),  as  aniend- 
a  trustee  held  not  autborlied 
le  on  unpaid  stotk  subscriptions  in 
ruptcy  court  on  theory  that  the 
was  not  one  which  the  corporation 
1  have  brought  Kelley  v.  Gill, 
.  Ct.  38,  245  U.  S.  118.  62  T^  Ed. 
affirming  decree  Same  v.  ArroDS 
:.)  23S  F.  096. 

e  linbility  of  stuckholders  of  an 
ama  corporation  for  payment  of 
subscriptions  by  transfer  of  prop- 
fraudulently  overvalued  canoot  be 
■ced  by  its  tmstee  in  bankruptcy, 
ew  of  Code  Ala.  1907,  i  3744,  pro- 
g  the  only  remedy  to  defrauded 
tors  of  a  corporation  and  Bank- 
:y  Act,  I  70;  this  section,  as  amend- 
y  Act  June  25.  1910,  not  apply- 
In  re  BuOman-Kalvar  RooSng 
t  Co.  (D.  C.)  234  F.  798. 
der   section   47,   cL   2,   trustee   in 


baokruptc;  of  Insolvent  corporation 
could  bring  bill  to  recover  unpaid  stock 

subscriptions  without  specific  author- 
ity from  bankruptcy  court  to  file  Mil 
in  state  court.  Porter  v.  Hughes  (Ala.) 
73   So.  400. 

Tbe  trustee  in  bankruptcy  of  an  in- 
solvent corporation  may  &le  a  bill 
against  the  stock  bold  era  to  make  them 
respond  on  tbeir  liability  under  the 
Illinois  Corporation  Act,  |  8.  Payne 
V.  Stuebe,  212  111.  App.  593. 

In  view  of  section  lis,  beld,  under 
section  47,  as  amended  in  1610,  that 
trustee  in  bankruptcy  might  maintain, 
creditors'  suit  to  compel  thooe  obtaining 
it  without  payment  to  make  payment  for 
corporate  atock ;  and  that  all  creditors  of 
bankrupt  would  not  participate  in  fund 
recovered  by  trustee  in  such  suit  Is  no 
defense.  Grand  Rapids  Trust  Co.  v. 
Nichols  <Mich.)  165  N.  W.  667. 

Tbe  trustee  in  bankruptcy  of  a  cor- 
poration seeking  to  recover  of  a  stock- 
holder because  of  issuance  of  stock  In 
eicbange_for  property  at  an  overvalu- 
ation in  exercising  the  rights  of  a  cred- 
itor armed  with  process,  with  tbe  rem- 
edies of  such  a  creditor,  and  so  must  sue 
in  equity ;  and  in  such  case  tbe  trustee 
cannot  recover  of  the  stockholder  for 
those  creditors  who  dealt  with  tbe  cor- 
poration with  knowledge  of  tbe  fact«. 
Courtney  v,  Youngs  (Mich.)  16S  N.  W. 
441. 

7h.  —  TnistN  as  bona  tide  psr- 
ohaser.  —  Under  section  47s(2),  as 
amended  by  Act  June  2S,  1910,  f  8. 
trustees  held  not  purchasers  for  value, 
and  not  to  have  Che  rights  of  creditors 
holding  liens  other  than  crt^ditors  of 
the  bankrupt.  In  re  Reward  Dredging 
Co.,  242  F.  225.  155  C.  C.  A.  65,  cer- 
tiorari denied  Sands  v.  Kstabrook,  38 
8.  Ct.  11,  245  U.  8.  651,  62  L.  Ed. 
531. 

Trustee  In  bankruptcy,  buving  the 
right  of  attaching  creditor,  ie  not  ipsq 
facto  a  bona  fide  purchaser  for  value, 
and  that  he  is  such,  una  [feet  ed  by 
outstanding  equities  against  Che  bank- 
mpt,  is  an  affirmative  defense,  which 
must  be  pleaded  and  proved.  Coates 
V.  Smith,  160  P.  517,  81   Or.   556. 

a.  RsdMnption  0f  property.— Al- 
though a  trustee  in  bankruptcy  Is  an 
assignee  as  contemplated  by  the  re- 
demption statute,  right  to  redeem  lands 
from  a  mortgage  sale  does  not  extend 
under  the  statute  to  a  grantee  or  as- 
signee of  truateK  in  bankruptcy.  Witt- 
meier  v.  Cranford  (Ala.)  73  So.  981. 

9.  Performance  of  bankrupt's  con- 
tracts or  obilaatlDna.— Holder  of  nn 
option  from  a  bankrupt  for  the  pur- 
chase of  land  held  entitled  to  apecific 
enforcement  by  the  bankruptcy  court, 
on  an  offer  to  pay  sufficient  to  satis- 
fy all  clfiims  against  the  estate  and 
costs.  Dunlop  V.  Baker,  239  F.  193, 
152  C.  C.  A.  181. 

Trustees  in  bankruptcy  may  either 
assume    or    renounce    executory    con- 
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tracts  of  the  bankrupt  as  they  deem 
best  for  the  interest  of  the  estate, 
and  contract  liability  >  of  a  foundry  com- 
pany to  replace  plates  of  presses  sold 
by  it  could  not  be  enforced  against  its 
trustees  in  bankruptcy,  where  they 
have  not  assumed  such  obligation,  and 
its  execution  by  them  would  be  a  pref- 
erential payment  contrary  to  law. 
Barr  v.  Youngville  Sugar  Factory,  75 
So.  805,  141  La.  869. 

Where  a  trustee  in  bankruptcy  of 
stockbrokers  delayed  from  his  appoint- 
ment in  March  until  November,  or  at 
least  from  July,  when  he  took  posses- 
sion of  stocks  purchased  by  the  bro- 
kers for  a  customer,  until  November, 
in  exercising  whatever  option  he  had 
to  affirm  or  disaffirm  the  contract 
whereby  the  brokers  purchased  the 
stocks,  such  delay  was  unreasonable. 
Brown  v.  Rushton,  111  N.  E.  884,  223 
Mass.  80. 

101/2.  Setting  apart  exemptions^-See 

notes  under  §  9590  in  Comp.  St.  1916. 

On  objection  to  allowance  of  ex- 
emption, financial  statements  by  bank- 
rupt held  competent  evidence  of  his  net 
worth  when  they  were  made.  In  re 
Powell  (D.  C.)  230  F.  316. 

Under  §§  6a,  7(8),  47a(ll),  70a,  and 
General  Order  17  (Comp.  St  1916,  p. 
11387),  title  to  property  unqualifiedly 
exempt  held  to  remain  in  bankrupt 
without  claim  of  exemption,  and  trus- 
tee should  set  it  apart  or  leave  it 
alone.  In  re  French  (D.  C.)  231  P. 
255. 

A  trustee  in  bankruptcy  may  himself 
in  a  proper  case  raise  the  question  of 
the  bankrupt's  right  to  a  claimed  ex- 
emption. In  re  Bonvillain  (D.  O.)  232 
F.  370. 

Where  property  on  which  execution 
was  levied  was  set  aside  to  the  bank- 
rupt as  exempt,  in  accordance  with  this 
section,  he  cannot  complain  of  vacation 
of  order  restraining  proceeding  with 
execution;  bankruptcy  court  having  no 
further  concern  with  the  property.  In 
re  Pohlig  (D.  C.)  236  F.  606. 

On  objections  to  an  order  of  the  ref- 
eree refusing  to  set  aside  to  the  bank- 
rupt part  of  the  property  claimed  as 
exempt,  the  burden  to  show  error  is 
on  the  bankrupt,  and  all  ambiguitieB 
must  be  resolved  against  hun.  In  re 
Auge  (D.  0.)  238  F.  621. 

The  finding  of  the  referee  as  to  the 
bad  faith  of  one  claiming  exemption 
will  not  be  disturbed,  unless  clearly 
erroneous.  In  re  Hadden  (D.  C.)  242 
F.   284. 

Bankruptcy  Act  does  not  create  any 
personal  or  homestead  exemptions  in 
favor  of  bankrupt,  but  by  sections  6, 
7a(8),  47a(ll),  and  70a  merely  pre- 
serves to  him  the  full  benefit  of  such 
exemptions  as  at  the  time  of  the  ad- 
judication he  is  entitled  to  under  the 
state  law.  In  re  Hewit  (D.  C.)  244  F. 
245. 

Under  section  47,  and  General  Order 

(2142) 


No.  17  (Comp.  St.  1916,  p.  11387),  held 
that  District  Court  had  no  discretion 
and  could  not  permit  filing  of  objec- 
tions to  trustee*s  report  respecting  ex- 
emptions more  than  20  days  after  fil- 
ing of  report  In  re  Krecun,  229  F. 
711,  144  C.  C.  A.  121. 

11.  Expenditures  by  tnistee^^Under 
Rev.  St.  §  5100  (Bankruptcy  Act  of 
1867),  assignee  in  bankruptcy,  need  not 
for  protection  of  estate  advance  mon- 
ey to  defend  suit  In  re  Sweetser  (D. 
C.)  240  F.  174. 

12.  Employment  and  oompenaation 
of  trustee's  attorney.^See  notes  under 
S  9646. 

17.  Deposit  and  disbursement  of 
funds.— Where  landlord,  who  asserted 
lien  on  property  of  bankrupt  tenant 
found  on  demised  premises,  was  over- 
paid by  trustee,  his  liability  to  repay 
amounts  to  estate  was  primary,  al- 
though trustee  was  also  liable.  liouis- 
ville  Woolen  MiUs  v.  Tapp,  239  F.  463, 
152  O.  O.  A.  341. 

Payments  by  trustee  in  bankruptcy 
pursuant  to  orders  of  referee  not  made 
at  creditor's  meeting  and  without  no- 
tice, while  supersedeas  of  former  ap- 
peal was  in  effect,  must  be  deemed 
voluntary  payments  by  the  trustee; 
the  orders  not  being  any  protection. 
Id. 

Where  the  bonds  of  the  authorized 
depositaries  did  not  extend  to  savings 
accounts  on  which  interest  was  paid, 
held  that,  under  sections  47a(3),  61, 
and  General  Order  29  (Comp.  St  1916. 
p.  11390),  trustee  could  /not  deposit 
funds  of  bankrupt  estate  as  a  savings 
account.  In  re  Dayton  Coal  &  Iron 
Co.  (D.  C.)  239  F.  737. 

Under  sections  47,  50,  61,  and  bank- 
ruptcy rule  29  (Comp.  St  1916,  p. 
11390),  surety  on  bond  of  trustee  in 
bankruptcy,  itself  participating  in  his 
violation  thereof,  held  not  entitled  to 
subrogation  to  right  of  bankrupt  estate 
to  hold  tfust  company  liable  for  money 
converted  from  account  therein  to  trus- 
tee's own  use.  Fidelity  &  Deposit  Co. 
of  Maryland  v.  Queens  County  Trust 
Co.  (Sup.)  159  N.  Y.  S.  954,  174  App. 
Div.  160. 

18.  Responsibility  for  negligence  or 
misoonduct.^'A  trustee's  paramount 
duty  is  to  conserve  and  advance  the 
interests  of  the  bankrupt  estate,  and 
if  he  fails  to  keep  himself  clear  of 
alliances  which  tempt  to  make  the 
estate's  interest  subordinate  to  his 
own,  he  must  account,  not  only  for. 
losses  suffered,  but  for  gains  made  by 
him;  hence,  where  a  trustee,  through 
the  medium  of  his  wife  as  a  dummy, 
entered  into  a  partnership  with  a  sales- 
man and  made  profits  in  dealing  with 
the  trust  estate,  he  must  account  there- 
for. In  re  Webster  Loose  Leaf  Filing 
Co.  (D.  C.)  252  F.  959. 

20.  Accounts  and  reports  of  trustees. 

—That   the   accounts   of   the   receiver. 
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id  Dot  collect  notei  due  tbe  bank- 
were  O.  K-'d  by  the  principal 
ir  aod  approved  by  the  coart. 
detenae  to  a  proceeding  to  auT- 
!  the  accounts  of  the  truatee  for 
gliscQce  in  coUectiuK  tiuch  notes. 
Kuhn  BiOB.,  234  F.  277.  118  a 
179. 

Duty  t«  taralsh  laformatioa^ 
^  in  course  of  ioTeitigatioD  of 
ipt's  aRaira  nnder  aection  21a, 
on;  of  a  large  number  of  wit- 
I  was  taken  Btenograpbically  be- 
fferee,  bankrupt  in  Tiew  of  lec- 
Wam.  47a(5),  and  49b.  as  weU 
ocal  iHUikruptcy  rule,  ia  entitled. 


«n  paring  charge  fixed,  to  atfnographic 
ccpj  at  anch  teatimoD;.  for  bankrupt 
nust  be  deemed  a  party  in  interest. 
Petition  of  Moultbrop,  240  F.  463,  161 
CCA.  426. 

Under  aectiooa  39e(3),  47a(G),  49a, 
and  In  view  of  bankruptcy  rule  29  of 
the  district,  baokrapt  beld  entitled  to 
copy  of  transcript  of  testimony  of  wlt- 
nesaea  heard  by  referee.  In  re  Green- 
baum  (D.  C.)  243  F.  965. 


2.  (Act  July  1, 1898.  c.  541,  §  48,  as  amended,  Act  Feb.  5,  1903. 
:.  487,  §  U,  and  Act  June  25,  1910.  c.  412,  §  9.)     Compensation 


3f  trustees,  receivers  and  marshals. 


Compensation  of  tnrstaaa^Under 
la  48a,  72,  trnstees,  for  services 
nection  with  arranKement  for  car- 
out  bankrupt's  contracts,  held  eu- 

profit  realiied.  In  re  New  York 
lercial  Co.,  231  F.  445,  145  C.  C. 

iew  of  aectian  67d,  held  that  trm- 

ment  of  June  25,  1910,  to  the  act, 
d  to  commissioQH  where  proceeda 
umbered  property  diaponed  of  in 
uptcy  are  insufficient  to  HUtLsfy 
llthougfa  lienholders  may  be  cbarg- 
th  costs  of  foreclosure,  Gugel  v. 
OrleoQB  Nat.  Bank,  239  F.  679. 
.  C.  A.  510. 

UKh  mortgagee  consented,  held  that 
e  in  bankruptcy,  wbo  sold  chattels 
■t  to  mortgage,  is  not  where  it  was 
ent  no  surplus  would  result  fot- 
C  of  general  estate  in  bankruptcy, 
^  to  commissions.  C.  B.  Norton 
ry  Cn.  V.  Hinds,  245  F.  341.  157 
A.  533. 

tense  of  proceeding  to  set  aside 
e'a  order  of  sale  by  one  to  whom 
e  had  contracted  to  sell  without 
Hty  held  to  be  charged  aenitHt 
«'s  commissions.  In  re  f)den 
;  American  Co.  (D.  C.)  230  F.  925. 
bankruptcy  proceed Jnga  of  alock- 

ou  funds  which  do  not  include  ei- 
wcurities  or  their  proceeds  which 
ints  have  soccensfully  rf-lniincd. 
J.  C.  Wilson  4  Co.  (D.  C.)  252  F. 

pre  a  tmstee  in  bankruptcy  sold 
rty  free  from  liens,  and  the  lien- 
's who  bought  it  in  paid  only  part 

price  in  cash,  the  remainder  being 
ed  upon  the  amount  of  their  Hens, 
msitee  is  entitled  to  commissions 
jted  on  the  sale  price,  and  not  the 
paid  in  cash.  In  re  West  (D.  O.) 
■.903. 

ler  section  48,  as  amended,  and 
n   72,   as   added   by   Act   Feb.    5, 

H  11,  18,  tmstee  held  Dot  entitled 
entire  value  of  mort- 


gaged premises,  sold  subject  to  mortgage 
and  bought  in  by  mortgagee,  who  did 
Dot  prove  bis  claim  in  tmnkruptcy  pro- 
ceeding, but  to  commissions  ouly  on 
equity  of  redemption.  In  re  Old  OregOD 
>Ifg.  Co.  (D.  C.)  236  F.  804. 

This  section  tumishes  no  Rround  for 
holding  mortgagee  liable  for  any  portion 
of  the  fees,  charges  of  the  bankruptcy 
court,  though  the  mortgagee  asserted  in 
that  tribunal  its  right  to  property  cov- 
ered by  the  mortgage,  which  was  also 
claimed  by  the  trusteee.  In  re  Russell 
Falk  Co.  (D.  C.)  249  F.-2eO. 

Although  parties  alleged  trustee  Id 
bankruptcy  had  agreed  to  act  withoJt 
fees,  they  were  bound  by  an  allowance 
of  fees  made  to  him  in  the  presence  of 
their  attorney,  who  made  no  objection. 
Americsn  Sav.  Bniik  &  Trust  Co.  V. 
Munson  (Wash.),  159  P.  1195. 

2.  FeM  and  expenses  of  marshals 
and  rMslvers^Where  a  company  not 
subject  to  adjudication  in  bankruptcy 
acquiesced  in  the  appointment  of  receiv- 
ers and  their  conducting  its  business  for 
a  considerable  time,  held,  that  it  is  liable 
for  the  oompensBtion  of  such  receiver*. 
In  re  Wilkes-Barre  Light  Co.  (D.  C.) 
235  F.  807. 

The  compensation  of  receivers  speci- 
fied in  the  Bankruptcy  Act  is  not  in- 
tended as  a  filed,  invariable  amount  to 
be  awarded,  but  as  the  maximum  to  be 
allowed  only  in  cases  justifying  it ;  and 
in  view  of  section  48b,  where  there  are 
several  trustees,  same  rule  applies  as  to 
receivers,  and  though  there  is  more  than 
one  receiver,  compensation  cannot  be  in- 
crensed,  but  fees  must  be  divided. 
Award  of  maximum  compensation  to  re- 
ceivers held  not  justified  by  their  serv- 
ices, and  that  a  single  receiver,  there  he- 
ing  two,  should  not  receive  over  fOOO 
and  expenses.  Id  re  Mills  Tea  &  But- 
ter Co,  (D.  C.)  2.15  F.  Hia. 

Where  there  are  objections  to  referee's 
allowance  of  compensation  to  receiver, 
question  is  not  what  court  would  hare 
allowed  in  first  instance,  but  what  is 
utmost  compensation  which  referee 
might  properly  have  granted.  Id. 
(2143) 
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Under  Bankruptcy  Act  1867,  and 
General  Orders  thereunder,  assignees  in 
bankruptcy,  who  performed  unusual 
services  and  continued  estate  for  long 
time,  are  entitled  to  additional  compen- 
sation; act  contemplating  summary 
conversion  of  estate  into  money  and  dis- 
tribution. Under  amendment  to  Gener- 
al Order  30,  under  Bankruptcy  Act 
1867,  held  that  assignees  who  continue! 
estate  for  many  years,  protecting  it  and 
at  last  realizing  considerable  sum,  and 
who  rendered  services  in  resisting  at- 
tempt of  creditors  to  remove  them  and 
secure  appointment  of  trustees  were  en- 
titled to  additional  compensation,  and 
they  were  entitled  to  such  compensation 
for  their  efforts  in  attempting  to  secure 
expunging  of  claims,  though  same  were 
not  expunged.  In  re  Sweetser  (D.  O.) 
240  F.  174. 

•  Under  Bankruptcy  Act  1867  (Rev.  St. 
§§  5092,  5093),  held  that,  where  ac- 
counts of  assignees  were  substantially 
correct,  and  estate  was  in  no  way  preju- 
diced, assignees  will  not  be  denied  com- 
pensation because  of  inaccuracies;  be- 
cause assignees  appealed  from  decisions 
against  their  claims,  because  they  assist- 
ed stenographer,  who  had  performed 
services  for  estate,  in  presenting  claim, 
and  it  was  reduced  by  register,  because 
they  asserted  claim  against  estate,  which 
after  approval  by  District  Court  was 
denied  on  appeal,  where  they  acted  in 
good  faith,  because  they  made  payments 
to  themselves  for  advances  and  services 
In  defending  estate,  where  amount  re- 
ceived was  refunded  on  order  of  court, 


or  because  they  opposed  petition  to  su- 
persede them  and  appoint  trustees,  thus 
protecting  rights  of  creditors,  not  par- 
ties to  proceeding.    Id. 

In  proceeding  for  settlement  of  ac- 
counts of  assignees  and  disposition  ai 
their  claim  for  additional  compensation, 
concurrence  of  Circuit  Judge  in  allow- 
ance of  extra  compensation  provided 
for  by  amendment  to  General  Order  30, 
under  Bankruptcy  Act  1867,  may  be 
waived  by  parties,  regardless  of  aboli- 
tion of  that  court.    Id. 

Where  a  bankrupt,  offering  a  compo- 
sition, has  made  a  deposit  for  his  attor- 
neys, the  amount  thereof  will  be  used  to 
meet  the  expenses  of  the  composition 
and  of  the  bankruptcy  proceedings,  if 
necessary.  In  re  Miller  (D.  C.)  243  F. 
242. 

Under  sections  48d,  48e,  where  com- 
position is  offered  after  appointment  of 
trustee,  receiver  may  be  allowed  such 
amount  as  the  court  sees  fit  to  allow  up 
to  the  regular  percentage.    Id. 

Under  sections  2(5),  48d,  48e,  and  72, 
receiver  conducting  business  for  bank- 
rupt's benefit  after  presentation  of  offer 
of  composition  held  entitled  to  compen- 
sation to  be  paid  by  the  bankrupt,  and 
in  a  way  corresponding  to  that  by  which 
he  would  be  paid  if  acting  for  the  es- 
tate.   Id. 

Confirmation  of  composition,  after 
receiver  has  accounted  and  his  allow- 
ance has  been  fixed  or  paid,  will  not  re- 
duce his  allowance  or  require  the  resto- 
ration of  any  of  that  paid.    Id. 


§  9633.  (Act  July  1,  1898,  c.  541,  §  49.)     Accounts  and  papers  of 
trustees. 


Right  to  copy  of  testimony.^Under 

sections  39a(3),  47a(5),  49a,  and  in 
view  of  bankruptcy  rule  29  of  the  dis- 
trict, bankrupt  held  entitled  to  copy 
of  transcript  of  testimony  of  witnesses 
heard  by  referee.  In  re  Greenbaum  (D. 
C.)  243  F.  965. 

Where  in  course  of  investigation  of 
bankrupt's  nffairs  under  section  21a, 
testimony  of  a  large  number  of  wit- 
nesses was  taken  stenographically  be- 


fore referee,  bankrupt  in  view  of  sec- 
tions 39a(3),  47a(5),  and  49a,  as  weU 
as  a  local  bankruptcy  rule,  is  entitled, 
on  paying  charge  fixed,  to  stenographic 
copy  of  such  testimony,  for  bankrupt 
must  be  deemed  a  party  in  interest 
Petition  of  Moulthrop,  249  F.  468.  161 
C.  C.  A.  426. 

Cited  without  deflnito  appifeatloii, 
In  re  Webster  Loose  Leaf  Filing  Co. 
(D.  C.)  252  F.  959. 


§  9634.  (Act  July  1,  1898,  c.  541,  §  50.)     Bonds  of  referees  and  trus- 
tees. 


Bond  of  trustee^ — Under  sections  47, 
50,  61,  and  bankruptcy  rule  29  (Comp. 
St.  1916,  p.  11390),  surety  on  bond  of 
trustee  in  bankruptcy,  itself  participat- 
ing in  his  violation  thereof,  held  not 
entitled  to  subrogation  to  right  of 
bankrupt  estate  to  hold  trust  company 
liable  for  money  converted  from  ac- 
count therein  to  trustee*s  own  use. 
Fidelity  &  Deposit  Co.  of  Maryland  v. 
Queens  County  Trust  Co.  (Sup.)  159 
N.  Y.  S.  954,  174  App.  Div.  160. 

Bond  of  refereo.— Bonds  given  by  ref- 
erees in  bankruptcy,  conditioned   that 
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such  officials  shall  faithfully  discharge 
and  perform  all  duties  appertaining  tcr 
the  office  of  referee,  neither  create  nor 
give  any  right  of  action  to  the  obligee 
therein  named,  or  for  the  use  of  per- 
sons for  whom  they  are  given,  but  are 
merely  collateral  security  for  perform- 
ance by  the  referee  of  the  duties  im- 
posed by  the  Bankruptcy  Act.  U.  S. 
v.  Brainerd  (D.  0.)  250  F.  1011. 

Citod    without    definite    applicatiofl, 

In  re  Graff  (D.  O.)  242  F.  577, 


,  6)  BANKHnPTCT    (|  56)  §  9M0 

635.  (Act  July  1,  1898,  c.  541,  §  51.)     Daties  of  clerks. 

ath      of      povBrty.— Under      aection       11385)   to  furnish  indenmitr.  when  re- 

(2>,    an   oath   of   poyertj   does   not       quired,   to   enable   the   requiaitB   notice 

eve  a  petitioDer  in  voluntary  l>anb-       to    creditors    to    be    published.    In    n 

tcy  from  hii  obligation  under  Gen-       Criap  (D.  C.)  239  P.  410. 

I  Order  No.  10  (Comp.  St.  1B16.  p. 

1636.  (Act  July  1,  1898,  c.  541,  §  52.)     Compensation  of  clerks 

and  marshals. 
Nilsdiotlon  ot  bankrupti^  ooart.^  Fm*  of  oi«rfc.^Tbe  clerk  ol  the  Dla- 
ipr  sertioDB  40,  52,  62,  relating  to  tHct  Court  is  not  entitled  to  any  com- 
ipensRtiun  of  referees  and  derka,  miBsion,  where  ander  direction  of  court 
stion  whether  referee  in  bankrupt-  be  distributes  the  consideration  de- 
ls entitled  to  allowance  foe  certain  poiited  on  a  compoaitian  In  bankrnpt- 
lenses  is  one  within  the  geaera)  ju-  cy.  In  re  Newbold  (D.  C.)  244  F.  888. 
lictioQ  of  bankruptcy  court.  In  re 
Neil  Corporation  <D.  C.)  249  F.  760. 

)637.  (Act  July  I,  1898,  c.  541,  §  53.)    Duties  of  Attorney-Gen- 
eral. 

CItwl  wlthoat  dolliilU  applloatlon. 
In  re  McNeil  Corporation  (D.  C.)  249 
F.  765. 

W38.  (Act  July  1,  1898,  c  541,  §  54.)    Statistics. 
CltMl    wfthaat    daflnit*    appHoatloa, 
In  re  McNeU  Corporation  (D.  C.)  249 
F.  765. 


CHAPTER  SIX— CREDITORS 

Sec. 

}9.  MeedDgB  of  creditors.  9S43.  Who   may   flie  and   dlsmln  petl- 

U>.  Voters  at  meetings  of  credlto|i.  tiona. 

11.  Proof  and  allowance  of  clalma.  9644.  Preferred  creditors. 

12.  Notices  to  creditors. 

»39.  (Act  July  1,  1898,  c.  541,  §  55.)  '  Meetings  of  creditors. 

I.  Masting*    of    credit  on.,— The    ref-  trustee,  to  permit  claimants  to  amend 

ip    may    undoubtedly    direct    that    a  their  statements  of  claim,  is  addressed 

editors'  meeting  be  called  to  consider  to   the    discretion   of   the    referee.    Id 

lether  the  trustee  should  be  author-  re  Eigenberg  (D.  C.)   251  F.  427. 

d  to  file  objections  to  the  bankrupt's  4.  Famishing  Indemnity  for  expenses. 

tition  for  dischHrge.    In  re  Whitney  —See  notes  nnder  {  9614.  Order  10. 

.  C.)  250  F.  lOOD.  Cited    without    dsflnlte    appiioation, 

i.  motion   to   adjourn  a   meeting   of  Bollman  v.  labia    (C.  C.  A.)    239  F. 

editors,  made  after  the  election  of  a  469. 

M40.  (Act  July  1, 1898,  c.  541,  §  56.)     Voters  at  meetings  of  cred- 
itors. 

i.  GENERAL  CREDITORS  Under  a  power  of  attorney  to  a  law 

I.  Right  to  vote  in  goaeral.— To  «n-  ^i^™    "'^    "their    representative"    their 

le  a  creditor  to  Tote  at  the  election  managing   attorney,    who   appeared    as 

H   trustee    his   statement  ot   claim  '"'^*'-   "">   properly   permitted   lo  yota 

ould  show  the  date  of  the  indebted'  for  trustee.    In  re  Eieenberg   (D.  C.) 

58,  to  exclude  the  possibility  of  the  ^^  ^-  ^T- 
feuse  of  limitation.    In  re  Bisenberg 

'.  C.)  261  F.  427.  II-  SECURED  CREDITORS 
L  ReprMontatloa  by  altomay.— Un-  7.  Piodgeos,  assigasoa,  and  lioidera 
r  sections  1(9).  44.  56,  practice  of  of  coiiat  oral  .—Under  section  1,  subd. 
jniring  power  of  attorney,  though  at-  23,  and  section  56b,  holder  of  indorsed 
mey  appearing  for  creditor  and  de-  note  secured  by  collateral  belonging  to 
ing  to  vote  for  trustee  is  duly  ad-  the  Indorsers  held  not  a  "secured  cred- 
ited attorney  at  law,  held  valid  and  itor,"  and  entitled  to  vote  for  trustee, 
iding.  In  re  Capitol  Trading  Co.  (D.  In  re  Pan-American  Match  Co.  (U.  C.) 
)  229  F.  806.  242  F.  995. 
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10.  Voting   at  creditors'   noetlngt^— 

Under  sections  56b,  57c.  n  secured  cred- 
itor cannot,  after  selection  of  a  trus- 
tee, participate  in  creditors'  meetings, 
except  in  so  far  as  the  security  does 
not  cover  his  entire  claim.  Merchants' 
National  Bank  of  San  Francisco  v. 
Continental    Building    &    Loan    Ass'n, 


232  F.  828,  147  C.  C.  A.  22,  affirming 
order  In  re  Continental  Building  & 
Loan  Ass'n    (D.  C.)   232  F.  413. 

CITED    WITHOUT   DEFINITE 
APPLICATION 

Morrison  v.  Rieman,  249  F.  97,  161 
C.  C.  A.  149. 


§  9641.  (Act  July  1,  1«98,  c.  541,  §  57,  as  amended,  Act  Feb.  5, 1903, 
c.  487,  §  12.)     Proof  and  allowance  of  claims. 


1.  Nocessity  of  proof  of  olaimsw— Al- 
lowance to  receiver  appointed  by  state 
court  held  not  improper,  as  denying 
priority  of  county's  claim  for  taxes, 
wliich  had  not  been  filed.  Paine  v. 
Archer,  233  F.  259,  147  C.  C.  A.  265. 

2.  Effect  of  proofd— That,  after  adju- 
dication in  bankruptcy  on  a  voluntary 
petition,  creditors  who  filed  an  invol- 
untary petition  filed  their  claims  with 
the  referee, '  does  not  deprive  them  of 
their  right  to  attack  a  preferential 
transfer.  International  Silver  Co.  v. 
New  York  Jewelry  Co.,  233  F.  945,  147 
C.  C.  A.  619. 

One  who  has  filed  and  proved  a  claim 
as  a  creditor  for  goods  sold  to  the  bank- 
rupt cannot  thereafter  reclaim  the 
goods  without  withdrawing  his  claim 
and  without  proof  that  it  was  filed  in 
ignorance  of  the  essential  facts.  In  re 
Kaplan  &  Myers    (D.  C.)  236  F.  260. 

Where  plaintiff  had  negotiated  note 
given  it  by  defendant  and  sent  defend- 
ant a  check  with  the  notation,  "To  be 
used  in  part  renewal  of  note,"  proving 
up  in  bankruptcy  the  note  which  had  not 
been  taken  up  as  directed  did  not  extin- 
guish plaintiff's  claim  for  the  amount 
of  the  check.  R.  S.  Howard  Co.  V.  In- 
ternational Bank  of  St.  Louis,  200  S. 
W.  91,  198  Mo.  App.  284. 

3.  —>  Rights    of    action.— Where    a 

bank  lends  money  upon  a  note  signed 
by  an  automobile  concern  by  a  partner 
thereof,  thinking  money  was  for  and 
note  payable  by  a  bank  of  which  the 
partner  signing  note  and  receiving  mon- 
ey was  assistant  cashier,  former  bank, 
by  treating  note  as  an  obligation  of 
the  automobile  concern  and  proving  up 
claim  therefor  in  bankruptcy,  is  barred 
from  subsequently  suing  bank  for  the 
money  lent  on  ground  that  money  was 
given  to  assistant  cashier  as  agent  of 
the  bank.  In  such  case  bank  lending 
money  cannot  reserve  right  to  proceed 
against  the  other  bank  by  a  statement 
in  its  petition  in  bankruptcy  against 
the  automobile  concern  that  it  did  not 
intend  to  release  the  bank  from  liability. 
Commercial  Bank  of  Boonville  v.  Cen- 
tral Nat.  Bank  of  Boonville  (Mo.  App.) 
203  S.  W.  662. 

Where  the  principal  wrongdoer  has 
become  bankrupt,  and  plaintiff  has 
proved  his  claim  as  upon  an  implied 
contract  and  received  dividends,  he  can- 
not thereafter  maintain  action  in  tort 
against  those  having  assisted  the  prin- 
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cipal  wrongdoer  in  converting  the  prop- 
erty. Shonkweiler  y.  Harrington 
(Neb.)  169  N.  W.  258. 

3>^.  Discharge    of    surety.— That    a 

plaintiff  presented  claim  against  the  de- 
fendant to  bankruptcy  court  and  re- 
ceived dividends  in  excess  of  sum  of 
undertaking  to  dissolve  an  attachment 
held  not  to  discharge  sureties  upon  un- 
dertaking. Curtin  y.  Katchinski,  161 
P.  764,  31  Cal.  App.  768. 

Sureties  on  appeal  bond  were  not 
discharged  by  composition  with  cred- 
itors in  bankruptcy  by  principal  al- 
though plaintiffs  judgment  was  daly 
scheduled,  and  he  paid  no  attention  to 
bankruptcy  proceedings,  in  view  of  sec- 
tion 57i.  Sprague,  Warner  &  Co.  v. 
Fischer    (Mich.)    165   N.   W.   858. 

3V2-  Claim  against  several  bankrupt 
estatesj— W^here  two  bankrupt  estates 
were  liable  for  debt  due  a  bank,  the  en- 
tire claim  might  be  proven  against 
both,  and  the  fact  that  security  not  ap- 
plied to  the  debt  had  been  given  by  one 
bankrupt  will  not  diminish  the  claim 
against  the  other.  In  re  New  York 
Commercial  Co.,  233  P.  906,  147  C. 
C.  A.  580. 

Under  sections  14c,  68a,  68b,  and  de- 
spite section  57i,  where  claimant,  which 
also  became  bankrupt,  offered  compo- 
sition and  notes  delivered  by  claimant 
to  second  bankrupt  and  negotiated  by 
it  participated  in  composition  agree- 
ment, they  could  not,  second  bankrupt 
having  paid  excess,  be  used  as  set-off 
against  claimant's  claim  against  second 
bankrupt.  In  re  American  Paper  Co., 
246  F.  790,  150  C.  C.  A.  92,  affirming 
order  (D.  C.)  243  F.  753. 

4.  Time  of  making  proof.— A  claun 
sent  to  a  trustee  in  bankruptcy  with- 
in one  year  after  the  adjudication  was 
filed  in  time.  Orinoco  Iron  Co.  v.  Met- 
zel,  230  F.  40,  144  C.  C  A.  338. 

Under  section  57n,  creditors  who  did 
not  prove  their  claims  because  no  as- 
sets were  scheduled  as  available  can- 
not, years  subsequent,  proceedings  hav- 
ing been  reopened  on  the  ground  of 
concealment  of  assets,  prove  their 
claims.  Chapman  v.  Whitsett,  236  F. 
873,  150  C.  C.  A.  135. 

Failure  of  landlord  to  present  daim 
for  lien  for  rent  under  Rev.  St.  Tex. 
art.  5490,  until  more  than  30  days  after 
adjudication  of  tenant  as  bankrupt  held 
not  to  defeat  his  rights.  Lontos  v. 
Coppard,  246  F.  803,  159  0.  0.  A.  105. 
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Section  S7n  has  no  application  to  a 
jm  for  rent  for  piemiaea  while  oc- 
;iied  by  the  trustee.  Id  re  Green  (D. 
I  231  F.  253. 

iei^tiOD  57d  does  not  apply  to  a  pro- 
hding  by  an  assignee  o{  a  proved 
im  to  assert  his  rights.  In  ce 
eakwoter  Co.  (D.  C.)  232  F.  375. 
Jndc-r  section  5Tq,  where  corporation 
ich  had  aasifned  ehose  in  action  be- 
ne insolvent  and  assignees  brought 
t  against  debtor,  held  debtor  could, 
extent  of  chose  in  action  set  cff  a 
iin  which  be  bad  asainst  'the  bank- 
lit,  though  the  claim  had  not  been 
>ved  agsinat  the  bankrupt,  which 
1  been  dischsrged  more  than  a  year 
'ore  suit.  Standard  Engineering  & 
nst.  Co.  V.  Smvser-Royer  Co.,  68 
.   Soper.   Ct.   437. 

i  Claims    liquidated    by    lillgt- 

n.— Proot  and  allowance  of  peti- 
nera'  claim  held  to  amount  to  liq- 
Intion  within  this  section,  and  so 
Litioners  as  parties  in  interest  may, 
der  aectioQ  14,  oppose  discharge, 
re  Menzin,  238  F.  7T3,  151  C.  C.  A, 
i.  reversing  order  (D.  C.)  233  F. 
J. 

'laim  of  creditor  receiving  prefer- 
;e  recovered  back  by  trustee  held 
Ibill  provision  of  section  6Tn,  as  to 
le  for  proving  claims  "liquidated  by 
gation."  In  re  Louis  J.  BergdolJ 
itor  Co.  (D.  C.)  230  F.  248. 
Jnder  section  B7n  claims  liquidated 
litigation  can  be  Sled  no  later  than 
Fear  and  90  days  after  adjudication, 
re  Bdelen  (D.  C.)  248  F.  630, 
Jnder  this  section  final  judgment  in 
.te  court  against  bankrupt,  which  had 
•n  discharged,  eatabliBhiUg  amount 
debt  or  claim,  should  be  framed  in 
?b  limited  form  as  not  to  Involve 
Igment  in  personami,  but  adequate  to 
Rble  creditor  to  reap  benefit  of  proof 
claim.  Barry  v.  New  York  Holding 
Construction  Co.,  118  N.  E.  639, 
9  Mass.  308. 

Jnder  this  section  plaintiff  cannot 
3ve  unliquidated  claim  against  de- 
idant  in  bankruptcy  court  until  final 
Igment  on  claim  in  bia  favor  shall 
M  been  rendered  in  state  court.  Id. 
I.  —  Allowano  of  proof  aftar  sx- 
'atlon  of  ymr. — Under  section  57n  a 
Hjitor  may,  after  payment  by  boak- 
;>t  has  been  adjudicated  a  preference, 
racnt  bis  claim  within  60  days. 
)ugh  judgment  was  rendered  more 
in  a  year  after  adjudication.  In  re 
uia  J.  Bergduil  Motor  Co.,  233  F. 
3.  147  C.  C.  A.  340. 
Claims  not  filed  untU  more  than  2% 
Irs  after  adjudication  held  not  prov- 
le  under  section  57n.  lu  re  Edeten 
.  C.)  248  F.  580. 

"/i-  Right  to  partlolpat*  In  comiio- 
laR.r<-Under  section  12,  and  despite 
;tion  67n,  held,  that  a  creditor  might 
rticipate  in  a  composition,  though  he 
led  to  prove  his  claim  within  one 
tr:  bankrupt  admitting  validity  of 
i  claim  and  depositing  funds  for  ita 


partial  payment    In  re  Aarona  (D.  C.) 
243  F.  034. 
8.  Parsoaa    authorized    to    prove,— 

Though  petitioners  had  not  entirely 
paid  for  goods  delivered  to  bankrupt, 
held,  that  they  might  maintain  reclama- 
tion proceedings.  In  re  Kaplan  &  My- 
ers, 241  F,  459,  1&4  a  C,  A.  281,  re- 
versing order  (U,  C.)  236  F.  200. 

President  of  bankrupt  corporation, 
advancing  money  in  connection  with 
composition  in  former  proceeding,  held 
not  estopped  from  proving  claim,  be- 
cause of  representation  that  the  money 
would  be  raised  outside  the  asaete  of 
the  corporation.  McKey  v.  Bruns,  243 
F.  370,  156  0.  C.  A.  150. 

Where  shares  of  stock  deposited  by 
customers  with  a  brpkerage  partner- 
ship were,  before  bankruptcy  of  the 
partucrship,  wrongfully  pledged  by  it  to 
secure  its  indebtedness  to  an  innocent 
pledgee,  and  after  bankruptcy,  pledgee 
sold  enough  of  the  stock  of  customers 
A  and  B  to  pay  the  indebtedness,  and 
thereafter,  in  addition,  sold  stock  of 
customer  C,  the  latter,  the  proceeds  of 
the  sale  of  whose  stock  were  traceable 
intact  into  bankrupt'a  assets,  was  en- 
titled tbereto  without  contribution  as 
tQ  customers  A  and  B.  Johnson  v.  Bix- 
by  (0.  C.  A.)  252  F.  103. 

Where  the  formal  legal  right  of  a 
trustee  for  bondholders  to  use  its  own 
name  while  collecting  the  money  for 
the  bondholders  from  a  bankrupt  es- 
tate was  disputed,  the  bondholders,  if 
it  had  such  right,  were  not  required 
to  file  Individual  claims,  and  might  safe- 
ly wait  uniil  the  tniatee's  right  was 
finally  decided.  In  re  A.  J.  Ellis,  Inc. 
(C.  C.  A.)  252  F.     "" 
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51  of  the  Mortgage  Act  of  New  Jersey 
does  not  apply  in  a  case  where  a  mort- 
gage has  been  foreclosed  after  bank- 
ruptcy.   Id. 

9.  Proof  by  agent  or  attorney.— 
A  claim  will  be  disallowed  where  proof 
is  made  by  agent  as  principal  without 
disclosing  agencx  for  it  is  false.  In 
re  Collins  (D.  C.)  235  F.  937. 

While  slatutea  allow  proof  of  claim 
to  be  made  by  an  agent,  it  is  not  con- 
templated that  proof  of  claim  can  be 
made  by  agent  when  principal  ia  pres- 
ent and  able  to  file  bia  own  proof.    Id, 

10.  Proof  by  assignee  of  clalm^-Tlie 
asaigDoe  of  a  claim  proved  and  allowed 
against  a  bankrupt  estate,  and  upon 
which  dividends  have  been  paid,  need 
not  and  cannot  make  proof  of  the  same 
claim  in  his  own  name.  In  re  Louis  J. 
Bergdoll  Motor  Co.  (D.  C.)  230  F.  248. 

Under  General  Order  No.  21,  (  3 
(Comp.  St.  1916,  p.  11388),  the  second 
proot  of  an  assigned  claim,  which  baa 
already  been  proven  is  unnecessary, 
though  the  assignor  questions  the  as- 
signment. In  re  Breakwater  Co.  (D. 
C.)  232  F.  375. 

The  allowance  by  the  register  of  the 
transfer  of  a  claim  against  a  bankrupt 
estate  under  Bankruptcy  Act  March  2, 
(2147) 
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1867,  is  binding  upon  other  creditors, 
who  might  have  opposed  it,  whether 
they  did  so  or  not.  In  re  Sweetser  (D. 
C.)  240  F.  167. 

11.  Proof   by   secured    creditors   or 
creditors  rooeiving   a  preference.— See 

notes  under  ||  9644,  Comp.  St  1916. 

Under  sectiohs  56b,  57e,  a  secured 
creditor  cannot,  after  selection  of  a 
trustee,  participate  in  creditors'  meet- 
ings, except  in  so  far  as  the  security 
does  not  cover  his  entire  claim.  Mer- 
chants' National  Bank  of  San  Fran- 
cisco V.  Continental  Building  &  Loan 
Ass'n,  232  F.  828,  147  C.  C.  A.  22,  af- 
firming order  In  re  Continental  Build- 
ing &  Loan  Ass'n  (D.  C.)  232  F.  413. 

Where  decree  for  amount  of  a  prefer* 
ential  payment  was  recovered  by  trus- 
tee of  bankrupt,  a  creditor  against 
whom  decree  was  had  may  prove  his 
claim  as  a  general  creditor  upon  satis- 
fi'ing  decree.  State  Bank  of  Clearwat- 
er, Neb.,  V.  Ingram,  237  F.  76,  150  C. 
C.  A.  278. 

That  certain  claims  might  be  entitled 
to  payment  in  priority  to  the  claim  of 
a  particular  creditor  held  not  to  affect 
his  right  to  prove  the  claim  and  have 
it  allowed.  Mcl^ey  v.  Bruns,  243  F. 
870,  156  C.  C.  A.  150. 

Where  indorsers  of  bankrupt's  notes 
paid  them,  they  are  entitled  to 
prove,  as  against  the  bankrupt's  estate, 
the  face  value  of  the  notes,  negardless 
of  any  amount  they  may  have  received 
on  fbreclosure  of  security  mortgage, 
applying  proceeds  on  balance  of  claim. 
In  re  Astoroga  Paper  Co.  (D.  C.)  234 
F.  792. 

Where,  upon  bankruptcy  of  mortga- 
gor, mortgagee  did  not  prove  his  claim 
for  amount  of  mortgage,  he  cannot 
thereafter  resort  to  bankrupt  estate^ 
but  is  relegated  to  mortgaged  property 
as  security.  In  re  Old  Oregon  Mfg. 
Co.  (D.  C.)  236  F.  804. 

Under  section  57i,  and  General  Or- 
der 21,  subsec.  3  (Comp.  St  1916,  pi 
11388),  indorsers  on  note  of  bankrupt, 
claim  upon  which-  was  proven  against 
estate  on  paying  note,  become  subro- 
gated to  rights  of  claimant.  In  re 
Griffith  StilUngs  Press  (D.  C.)  244  F. 
315. 

Where  a  secured  creditor  made  a 
purely  formal  proof  of  claim,  and  did 
not  allege  any  insufficiency  in  the  secu- 
rity, or  take  any  of  the  steps  provided 
for  by  section  57e,  it  was  not  entitled 
to  have  its  secured  claim  allowed  in 
any  amount,  in  order  that  it  might 
participate  in  the  creditors'  meetings. 
In  re  North  Star  Ice  &  Coal  Co.  (D. 
C.)  252  F.  301. 

Under  Bankruptcy  Law,  defining  se- 
cured claim  as  claim  secured  by  lien 
on  bankrupt's  property,  claim  secured 
by  surety  bond  or  indorser  is  not  se- 
cured claim  within  law,  and  creditor 
is  entitled  to  prove  full  amount  of 
claim  against  estate,  whether  or  not 
any  part  of  claim  has  been  paid  by  su- 
rety.   United   States  Fidelity  &  Guar- 
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anty  Co.  v.  Carnegie  Trust  Co.  (Sap.) 
164  N.  Y.  S.  92,  177  App.  Div.  176. 

Plaintiffs  did  not  waive  right  to  en- 
force mechanic's  lien  by  filing  claim 
with  bankruptcy  court,  accepting  divi- 
dends, and  voting  at  meeting  of  credi- 
tors where  in  their  claim  they  assorted 
right  to  very  lien  sought  to  be  fore- 
closed, and  it  was  agreed  that  accept- 
ance of  dividend  should  be  without 
prejudice.  Hort(»i  y.  Queens  County 
Machinery  Corp.  (Sup.)  166  N.  Y.  S. 
662,  101  Misc.  Rep.  31,  judgment  af- 
firmed 169  N.  Y.  S.  1097. 

12.  ^—  Surrender  of  preference  or 
waiver  of  security  and  proof  of  debtw— 
See  Morrison  v.  Rieman,  249  F.  97, 
161  C.  C.  A.  149. 

Under  this  section,  creditor  who  re- 
ceived preference  may,  after  it  is  set 
aside,  prove  his  claim,  though  he  resist- 
ed  such  suit.  In  re  Louis  J.  Bergdoll 
Motor  Co.,  233  F.  410,  147  C.  C.  A.  346. 

A  creditor,  by  filing  a  general  claim, 
which  is  allowed,  and  on  which  he  re- 
ceives a  dividend,  is  not  estopped  there- 
by from  afterward  asserting  his  right 
to  preferential  payment,  in  the  absence 
of  any  showing  that  the  trustee  has  been 
prejudiced  by  the  delay.  Wuerpel  ?. 
Commercial  Gkrmania  Trust  &  Savings 
Bank,  238  F.  269,  151  C.  C.  A.  285. 

One  who  has  filed  and  proved  a  claim 
as  a  creditor  for  goods  sold  to  a  bank- 
rupt may  thereafter  redaim  the  goods 
upon  discovering  that  they  were  obtain- 
ed through  fraudulent  representations, 
where  the  claim  recited  that  it  should 
not  be  construed  as  a  waiver  of  the  right 
of  the  claimant  to  follow  any  of  its 
merchandise  into  whosoever  hands  it 
might  be,  provided  it  was  delivered 
through  misrepresentation,  for  the  doc- 
trine of  election  of  remedies  applies 
only  where  the  remedies  are  inconsis- 
tent, and  the  creditor  by  filing  a  claim 
did  not  preclude  itself  from  subsequent 
reclamation  proceedings.  In  re  Kaplan 
&  Myers  (C.  C.  A.)  241  F.  459. 

Under  sections  57g,  60b,  67e,  preferred 
creditor  held  entitled  to  prove  claim, 
though  the  only  surrender  of  the  prefer- 
ence was  the  payment  of  a  judgment 
against  him  in  favor  of  the  trustee.  In 
re  Louis  J.  Bergdoll  Motor  Co.  (D.  0.) 
230  F.  248. 

Under  sections  57g,  60a,  60b,  .chattel 
mortgage  and  assignment  of  amounts, 
coming  due  dairy  farmer  for  milk,  held 
voidable  preferences,  and  moneys  receiv- 
ed thereunder  to  be  returned  before  al- 
lowance of  creditor's  claim,  in  view  of 
creditor's  knowledge.  In  re  French  (D. 
C.)  231  F.  255. 

Where  trustee  held  money  belonging 
to  creditor  who  had  received  voidable 
preference,  held  that  the  two  sums  might 
be  offset  and  the  balance  only  paid  the 
trustee  as  condition  of  allowance  of 
creditor's  claim.    Id. 

The  receipt  by  the  holder  of  a  lien  on 
bankruptcy  assets  of  a  dividend  on  a 
claim  including  that  secured  by  the  lien 
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not  estop  the  bolder  from  thereafter 
rtiue  the  lieu.  Brown  Bros.  Co.  t. 
:h  Bros.  Co.  (0.  C.)  231  P.  476. 

bank  aued  by  trustee  in  bankrupt- 
or  recoTerj  of  preference  by  which 
:rupt'i  nasecured  debt  to  bank  was 
iguished  eatirely,  leaving  a  debt  ■«■ 
i.  is  not  BatiaGed  with  security,  it 

surrender  it  to  bankruptcy  court, 

ahare  equally  with  other  creditors 
ny  divideuclB.  McAleer  y.  People's 
It  (AIn.)  80  So.  04. 
ider  tbe  express  terms  of  section  G7, 
9.  "e"  and  "b,"  and  section  1,  subd. 
lectlon  S,  snbd.  "t,"  and  other  pro- 
ng, a  claim  not  being  deemed  seenr- 
nlesa  it  constitutes  a  lien  upon  the 
erty   of  tbe   bankrupt   estate,   held 

defendant  corporation  did  not.  by 
ing  an  unsecured  claim  against  a 
:rapt  partnership  of  which  one  ol 
tockbolders  was  e  member  waive  Ita 
on  the  stock  of  the  partner.  Bank 
Searcy    v.    Merchanta'    Grocer    Co. 

-)  185  s.  w.  see. 

aims  Sied  in  bankruptcy  by  a  seller 
our,  in  tbe  first  of  which  it  was 
■d  that  replevin  to  recover  part  of 
Bour  waa  pending  against  a  snbse- 
t  buyer,  and  that  credit  would  be 
1  for  an;  Sour  recovered,  and  ia  tbe 
Dd  of  which,  filed  after  tbe  first 
been  rejected  for  indefinite uesa,  tbe 
ag  price  of  the  flour  to  recover 
h  replevin  was  pending  was  de- 
ed, do  not  show  a  subsequent  af- 
ince  of  the  sale  of  any  particular 
which  precludes  recovery  of  that 
in  the  replevin  suit.  Bay  State 
ng  Co.  V.  Suaman  FeueT  Co.,  100 
9.  91  Conn.  482. 

lea  by  a  manufacturer  of  goods 
h  it  traced  to  defendant  held  aepa- 
transBctiouB,  so  tbst  e  claim  in 
iruptcy  against  tbe  original  buyer 
other  sales  was  not  an  affirmance 
he  sales  of  the  traced  goods.  Id. 
here  a  creditor  wbich  held  col  later- 
roved  its  claim  in  bankruptcy  pro- 
ings  against  the  debtor  as  an  tlaae- 
d  one  end  received  dividends  on  that 
1,  it  waived  all  riijhts  in  the  collat- 
Firat  Nat.  Bank  ipf  Waterloo  v. 
lange  Nat.  Bank  of  Seneca  Falls 
I.)  164  N.  Y.  S.  1092.  179  App.  Div. 
iffirming  judgment  153  N.  Y.  S.  818, 
App,  Div.  22. 

iterialmen  1^  filing  claims  against 
ractor  witb  referee  in  bankruptcy 
out  prejudice  held  not  to  have  waiv- 
beir  right  to  prosecute  actions  for 
rcement  of  preferential  right  in 
!  court.  Joseph  Nelson  Supi)]y  Co. 
eary  (Utah)  164  P.  1047. 
.  ^—  AmendmoRt  sf  pni«f  to 
n  Mcurlty .^Waiver  by  a  creditor  of 
;rupt  of  the  money  collected  on 
ts  cannot  be  claimed  because  of 
filing  proof  of  an  unsecured  claim 
iding  the  full  amount  of  the  drafts 
re  he  amended  it  to  eicliide  tbe 
Lint  collected,  pursuant  to  a  judg- 
t  still  in  force  allowing  the  amend- 


ment. '  Britton  v.  Thomaa,  238  F.  125, 
151  C.  C.  A.  201. 

14.  ^—  Sattllng  valaa  of  sKurlty.— 
Under  section  67h,  value  of  collateral 
deposited  by  bankrupt  to  secure  note 
held  amount  realized  from  sale  of  such 
collateral,  where  creditor  disposed  of 
it,  and  not  value  of  collateral  at  time  of 
filing  of  petition  in  bankruptcy,  which 
wna  considerably  less.  In  re  Isaacs, 
24(1  F.  820,  159  C.  C.  A,  122. 

Though-  petitioner  was  allowed  to 
prove  against  the  bankrupt's  estate  for 
the  difference  between  the  indebtednen 
due  and  the  value  of  property  covered 
by  mortgage  securing  the  debt,  and  for 
the  purpose  of  computing  such  value 
the  amount  of  outstanding  taxes  waa 
deducted,  held,  petitioner,  having  ac- 
quired tax  certificates,  was  entitled  to 
have  tbe  same  paid  out  of  the  general 
estate,  hut  the  claim  for  -difference 
should  be  reduced.  In  re  Clark  Realty 
Co.   (C.  C.  A.)   253  F.  938. 

The  trustee's  acquieacence  in  foreclo- 
aare  of  a  mortgage  given  by  the  bank- 
rupt does  not  make  the  litigation  valid 
as  a  method  of  liquidation.  In  re  Solt- 
mann    (D.  C.)   238   F.   241. 

In  section  57h,  tbe  word  "litigation" 
Is  a  comprehensive  term,  and  includes 
foreclosure  and  sale.     Id. 

15.  Claim  for  iieflolency.^-Banks, 

SB  secured  creditors,  held  entitled  un- 
der this  section  to  prove  amounts  of 
their  claims  over  value  of  securities 
which  they  held.  Robinson  v.  Roe. 
233  F.  !K!0.  147  C.  C.  A.  610. 

A  mortgagee,  without  objection,  who 
permits  the  mortgaged  property  to  be 
sold  by  a  trustee  in  bankruptcy  under 
a  couiC  order,  is  limited  in  bis  pre- 
ferred claim  to  the  proceeds  of  the  sale, 
it  he  knew  of  the  order  for  sale.  In  re 
States  Printing  Co.,  241  F.  245,  154 
C.  0.  A.  165. 

While  mortgage  itself  does  not  en- 
title mortgagee  to  collect  rents,  mort- 
gagee in  case  of  deficiency  is  entitled  to 
rents  collected  between  adjudication  of 
mortgagor  as  bankrupt  and  sale  under 
foreclosure  proceedings,  for  Bankrupt- 
cy Act  deprives  the  morlRagee  of  his 
richt  to  reach  such  rents.  Bindseil  v. 
Liberty  Trust  Co.,  £48  F.  112,  160  C. 
C.  A.  252.  affirming  order  In  re  Dooner 
&  Smith  (D.  C.)  24^  F.  984. 

Where  a  trustee  in  bankruptcy  was 
not  a  party  to  proceedings  of  a  credi- 
tor to  foreclose  bis  fourth  mortgage, 
under  which  sale  was  had  resulting  in 
a  deficiency  judgment,  the  deficiency 
judgment  did  not  constitute  a  liquida- 
tion of  the  claim  under  the  mort^a;;e, 
within  section  57h,  so  as  to  be  provntile. 
The  sole  question  for  determination, 
claim  not  having  been  liquidated,  was 
wbetber  amount  bid  at  foreclosure  sale 
represented  fair  value  of  premises,  and. 
referee  having  found  that  value  pf 
land  was  ample  to  secure  the  whole  of 
mortgagee's  claim,  he  was  not  oblised  to 
fix  its  exact  value.  The  judgment  roll 
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was  admissible- as  some  evidence  of  the 
value  of  the  property.  In  re  Soltmann, 
249  F.  455,  161  O.  0.  A.  413.  See, 
also,  In  re  Soltmann  (D.  C.)  238  F. 
241. 

Under  sections  57a,  57e,  57h,  secured 
creditor,  who  took  legal  title  to  land 
mortgaged  to  secure  pledged  bonds, 
held  still  a  pledgee  or  mortgagee,  and 
only  entitled  to  prove  excess  above  se- 
curity. In  re  J.  G.  Reichard  &  Bro. 
(D.  C.)  230  F.  525. 

Indorsers  who  paid  bankrupt's  notes, 
having  assigned  them  to  third  person 
who  proved  them  against  estate,  held 
not  entitled,  a  mortgage  to  secure  the 
indorser^  having  been  foreclosed,  to 
prove  a  deficiency  judgment  against  es- 
tate.   In  re  Astoroga  Paper  Co.  (D.  O.) 

234  P.  792. 

The  mortgagee  of  the  testator  of 
bankrupt  devisee  is  not  estopped  to  as- 
sert priority  as  against  creditors  of 
bankrupt  of  claim  of  lien  upon  lands 
devised  to  bankrupt  for  deficiency  up- 
on foreclosure  because  of  his  failure  to 
respond  to  referee's  order  to  show 
cause  why  property  of  bankrupt  should 
not  be  sold  free  of  all  incumbrances, 
such  order  being  prior  to  foreclosure 
sale,  since  at  that  time  mortgagee's 
only  interest  in  lands  affected  by  the 
order  was  the  possible  one  of  his  debt 
not  being  satisfied  through  the  fore- 
closure sale.    In  re  McAusland  (D.  C.) 

235  F.  173. 

Upon  claim  for  balance  of  secured 
debt  after  sale  of  the  security,  the 
bankruptcy  court,  in  the  absence  of  a 
legal  rule  in  the  state  making  the  sum 
for  which  the  property  is  bought  in  at 
a  public  sale  conclusive  of  its  value, 
is  bound  to  consider  the  question  of 
value  on  allegation  of  inadequate  price 
realized  at  such   a  sale.    Id. 

Under  section  57,  subds.  "a,"  "h,"  as 
to  allowance  of  balance  of  secured 
claims,  when  the  trustee  does  not  elect 
to  redeem  l)y  paying  a  secured  debt,  the 
secured  creditor,  having  the  right  to 
sell  the  security,  is  not  required  to 
elect  either  to  rely  on  his  security  or 
to  surrender  it  and  file  claim  for  the 
whole  amount  of  his  debt,  but  may  sell 
the  security  and  file  a  claim  for  the 
unpaid    remainder.    Id. 

The  trustee  in  a  mortgage  given  by 
n  corporation  to  secure  an  issue  of 
bonds,  who  has  foreclosed  upon  and 
sold  the  mortgaged  property,  cannot 
prove  a  claim  for  a  deficiency  against 
the  estate  of  the  mortgagor  in  bank- 
ruptcy, at  least  in  a  state  where,  as 
in  New  Jersey,  he  is  not  authorized  to 
take  a  deficiency  decree  in  the  fore- 
closure suit,  nor  to  sue  for  the  defi- 
ciencv  at  law.  In  re  A.  J.  Ellis,  Inc. 
(D.  C.)  242  F.  156. 

Under  section  1,  subsec.  23,  and  sec- 
tions 57e,  57h,  secured  creditor,  which 
realized  upon  collateral,  held  entitled 
only  to  dividend  on  balance,  though  it 
had  no  notice  that  collateral  was  bank- 
rupt's property.  In  re  Bash  (D.  C.) 
245  F.  808. 
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17. Right  to  rely   m   Mcnrity 

aid  diaregard  bankrapti^  proeeedings. 

— ^A  secured  creditor  is  not  even  re- 
quired to  file  a  formal  proof  of  daim, 
though,  where  the  trustee  has  taken 
possession  of  the  property  and  sold  it, 
he  may  file  a  petition  to  obtain  the 
proceeds  of  the  lien  in  the  hands  of  the 
trustee.  In  re  North  Sur  Ice  &  Coal 
Co.  (D.  C.)  252  F.  301. 

Since  secured  claims  in  bankruptcy 
are  allowed  only  as  to  the  deficiency 
after  exhaustion  of  the  security,  the  fil- 
ing of  a  daim  by  a  mortgagee  has  no 
bearing  on  the  right  of  action  to  en- 
force the  lien.  Stewart-Noble  Drug 
Co.  v.  Bishop-Babcock-Becker  Co. 
(Colo.)  162  P.  159. 

In  the  case  of  a  bankrupt  corporation, 
the  Bankruptcy  Act  does  not  restrain  a 
creditor  who  has  not  proved  his  claim 
in  bankruptcy  from  prosecuting  an  ac- 
tion to  judgment  to  enforce  his  lien  up- 
on the  property  attached;  and  me- 
chanics' liens  were  enforceable  against 
owner  without  establishing  claims  in 
bankruptcy  court,  where  contractor's 
trustee  in  bankruptcy  was  before  the 
court.  Chickasaw  Hotel  Co.  v.  C.  B. 
Baiter  Const.  Co.  (Tenn.)  186  S.  W. 
115. 

171/2-  Claim  for  taxoSd— For  dissent- 
ing opinion  to  effect  that  Comp.  St 
1916,  §§  9641,  9648,  9649,  in  conjunc- 
tion, require  payment  of  taxes  from 
bankrupt  estate  prior  to  payment  of 
dividends,  see  Bird  v.  City  of  Rich- 
mond, 240  F.  545,  153  C.  C.  A.  349 
(per  Woods,  Circuit  Judge). 

19.  Form  and  sufficiency  of  deposi- 
tion—Claims founded  on  written  instru- 
ments.—Where  claimant,  who  made 
loans  to  the  bankrupt,  made  same  by 
check,  the  items  cannot  be  deemed 
founded  on  an  instrument  in  writing,  so 
as  to  necessitate  the  checks  being  set 
out  with  the  proof  of  claim,  as  re- 
quired by  section  57b,  in  cases  where 
the  claim  is  founded  on  a  written  in- 
strument. In  re  Keller  (l!>.  C.)  252  F. 
942. 

Where  rent  was  due  from  bankrupt 
to  claimant,  the  lease,  being  in  writing, 
should  be  filed  with  the  proof  of  claim, 
in  accordance  with  section  57b,  or  the 
loss  or  destruction  of  the  instrument 
explained.    Id. 

Where  the  note  of  a  bankrupt,  in- 
dorsed by  claimant,  was  duly  filed  by 
the  payee  with  his  proof  of  claim,  but 
payments  made  by  claimant  were  in- 
dorsed thereon,  the  note  must  be  deem- 
ed filed  on  behalf  of  both  payee  and 
claimant,  within  section  57b,  so  as  to 
enable  claimant  also  to  make  proof  of 
his  claim  based  on  the  note.    Id. 

21.     Receiving    and    filing    proofs^— 

Where  a  creditor  holds  more  than  one 
note  against  a  bankrupt,  they  should 
be  proved  as  a  single  claim.  Frede- 
rick V.  Citizens'  Nat.  Bank,  231  F.  667. 
145  C.  C.  A.  553. 
Where  claim  against  bankrupt  cor- 
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ion  was  based  on  tbeor;  that  it 
BBBumed  payment  o(  mortgage, 
inC,  it  appearing  tbat  there  bod 
no  such  BH sumption,  cannot  bub- 
Js  claim  on  another  theory,  being 
irj  to  allegations  of  tbe  claim. 
Amsdell-Kirchner  Brewing  Co. 
.)  240  F.  492. 

AUawuice  of  pravad  dalma.— A 
ur  of  a  bankropt  coriporation,  who 
ilso  holder  of  unpaid  stock,  held 
ecu  si;  required  to  pay  bis  stock 
ription  in  full  as  a  condition  to 
llowance  of  his  cinim.  Moise  v. 
lel,  245  F.  646,  IIST  C.  C.  A.  658. 
—  Allswance  u  adJudloatlaB/— 
e  defendant's  claims  against  tbe 
!  of  her  son,  who  became  a  bank- 
were  allowed  sucb  adjudication  is 
isive   as   Co   the   existence   of   the 

fding  by  another  creditor  Of  tbe 
against  defc^ndant.  GleaHon  t. 
,  234  F.  570,  148  C.  G,  A.  336. 
ler  tliis  sectiuu,  sworn  proof  o( 
against  estate  of  bankrupt  is  pri- 
Facie  evidence  of  indebtedness 
^,  and  allowance  nmounts  to  ad- 
tion  to  that  effect.  International 
Corporation  v.  Cary,  240  F.  101, 
.  C.  A.  137. 

ObjMtions  to  olalms^The  reduc- 
if  an  alleged  debt  to  judgment  in 
te  court  before  bankruptcy  does 
[empt  it  from  attack  by  or  on  be- 
it  creditors  wbo  would  be  inju- 
y  afTected  by  its  allowance.  Jn 
mtinental  Engine  Co.,  234  F.  68, 
1.  C.  A.  74. 

ere  creditors,  who  signed  agree - 
that  debtor's  property  should  be 
ted  by  trustee,  who  was  to  make 
ces,  assumed  agreement  had  been 
I  by  reiiuiaiCe'  number,  and  trus- 
perated  property  more  than  five 
IS.  making  advances,  those  cred- 
Viba  signed  agreement  are  estop- 
n.debtor's  subsequent  bankruptcy, 
lert  that  agreement  bad  not  been 
ted  by  requisite  number.  Searle 
chanics'  I^oan  &  Trust  Co.  (C.  C, 
19  F.  942. 

•reditor  casDOt  object  to  allow- 
)f  claims  of  other  creditors  where 
1  not  move  to  expunge  them  and 
10  exception  to  decision  of  referee 
hg  them.  In  re  Collins  (D.  G.) 
'.  937. 

bankruptcy  of  partner  individu- 
nd  as  sole  surviving  partner  of 
claimants  held,  uoder  ruling  of 
it  Court  of  Appeals,  not  entitled 
ject  to  payments  of  divideads  ta 
claimants  out  of  firm  funds.  In 
■ioger  (D.  G.)  244  F.  629. 
er  this  section,  objection  may  be 
to  claims,  and  tbey  will  not  be 
:d  until  after  bearing;  so  tbe  al- 
ee of  claims  against  a  bankrupt 
ration  is  a  sufficient  adjudication 
•ir  validity  to  warrant  suit  by  the 
ors  under  Stock  Corporation  Law, 
to  enforce  tbe  liability  of  atock- 


holders  for  amounts  Dnpald  on  their 
stock.  John  A.  BoebUng's  Sons  Co.  of 
New  York  v.  Federal  Storage  Battery 
Car  Co.  (Sup.)  173  N.  Y.  S.  297. 

A  bankrupt  has  no  right  of  complaint 
as  to  bow  the  trustee  divides  the  prop- 
erty among  the  creditors.  Trabue  v. 
Ash  (Tex.  Civ,  App.)  200  S.  W.  41S. 

28.  ContMt  and  determlnatlMi^ 

On  application  to  stay  proceedings  on  k 
claim  against  the  bankrupt  pending  de- 
termination of  application  for  dis- 
cbarge, the  bankruptcy  court  may  pass 
on  tbe  character  of  tbe  claim;  but,  if 
It  is  evidenced  by  a  Judgment, .  the 
court  will  not  go  behind  the  judgment, 
and  will  stay  proceedings  if  the  judg- 
ment appears  to  be  dischargeable.  In 
re  Loach  (D.  C.)  251  F.  31tf. 

Where  bank  filed  claim  with  referee 
In  bankruptcy  of  automobile  company, 
which  b^  deposited  draft  for  price  of 
cars  shipped  with  bank  as  security,  ob- 
jections being  filed  by  trustee,  and  bank 
not  thereafter  withdrawing  appearance, 
referee's  order,  adjudicating  that  trans- 
action between  bank  and  company,  con- 
stituted preference,  was  binding  in  ac- 
tion against  railroad  for  conversion  of 
automobiles.  Davenport  Sav.  Bank  v. 
Chicago.  R.  I.  &  P.  Ry.  Co.  (Iowa)  158 
N.  W.  737. 

Where  claimant  appeared  before  ref- 
eree in  bankruptcy  and  filed  response 
to  referee's  objection  to  claim,  there 
was  a  waiver  of  notice  of  objection  giv- 
en claimant  by  referee,  curing  all  de- 
fecta   therein.    Id.  ^ 

29.  —  Bunt«n  of  praof  and  avi- 
d«no«i^-Wbetlier  bankrupt's  lessor, 
who.  upon  keys  being' sent  to  him,  en- 
tered, cleaned  premiseB,  and  displayed 
"For  Rent"  sign,  accepted  surrender, 
held  a  question  of  fact,  and  finding  of 
referee  tbat  surrender  was  accepted 
was  not  erroneous.  Dallam  y.  Reber, 
220  F.  554.  144  C.  C.  A.  14. 

To  defeat,  under  section  67g,  tbe 
claims  of  creditors  who  received  void- 
able preferences,  the  trustee  in  bank- 
ruptcy must  prove  the  facts  necessary 
to  constitute  a  voidable  preference,  un- 
der sections  OOn  and  GOb.  W.  S.  Peck 
&  Co.  V.  Whitmer,  231  F,  81)3,  146  C. 
C.  A.  89. 

Where  a  bankrupt  corporation,  whose 
directors  interlocked  with  a  second 
company,  which  sold  bonds,  received 
the  proceeds,  evidence  showing  that 
the  bankrupt  corporation  had  with  au- 
thority lent  the  proceeds  to  anoth- 
er corporation,  which  was  accepted  as 
tbe  debtor,  must  be  clear  and  convinc- 
ing, to  tree  the  bankrupt  from  lia- 
bility. In  re  Hunter  Arms  Co..  233  F. 
79.  147  C.  C.  A.  149,  afBrming  order 
(D.  G.)  220  F.  8G6. 

Evidence  in  n  contest  of  a  claim 
against  the  estate  of  a  bankrupt  by  one 
with  whom  the  bankrupt  prior  to  her 
marriage  had  muintained  illicit  relations 
held  to  warrant  a  finding  that  ad- 
vances  after   her   marriage   were   not 
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tainted  with  the  iUegsIitf  «I  the  consid- 
eration. In  re  Wray,  233  F.  418,  147 
C.  C.  A.  354. 

la  e  proceeding  where  bank  asserted 
against  banlirupt  lumber  company  claim 
for  money  charged  on  its  booliB  againat 
bankrupt  wbich  liad  been  taken  by  cash- 
ier of  bank,  who  was  president  o( , 
bankrupt,  held,  under  evidence,  that 
bankrupt  was  not  bound;  no  check  hav- 
ing been  discovered.  Citizens'  Trust 
Co.  V.  Mullinii,  235  F.  875,  149  O.  C. 
A.  187. 

Findings  of  fact  by  a  referee,  upon 
which  he  allowed  a  claim  against  a 
bankrupt  estate,  affirmed  by  the  Dis- 
trict Court,  held  sustained  by  the  evi- 
dence. Nash  V.  Brittan,  241  F.  868, 
154  C.  C.  A,  570. 

Evidence  held  to  show  that  clsimant 
purchased  interest  in  existing  part- 
nership, and  made  payment  on  account 
of  price,  and  not  that  he  loaned  mon- 
ey to  partnerehip.  which  after  incorpo- 
ration became  bankrupt.  In  re  Key- 
stone Vulcanising  Co.  (D.  C.)  233  F. 
171. 

On  proof  of  claim  showing  tiiat  claim- 
ant, on  sale  of  security  for  its  debt, 
bought  in  the  property,  claimant  has 
the  burden  of  showing  that  said  prop- 
erty was  not  of  sufficient  vatue  to  pay 
the  debt,  and  failure  of  claimant  to 
meet  trustee's  evidence  that  the  prop- 
erty was  sold  for  inadequate  price  rais- 
ed the  presumption  that  it  was  worth 
the  amount  of  the  debt,  and  justified 
the  referee's  rejection  of  its  claim.  In 
re  HcAnsland   (D.  C.)  235  P.  173. 

Sworn  proofs  of  claim  in  a  bank- 
ruptcy proceeding  are  prima  fade  true, 
and  an  objector  has  the  burden  of  over- 
coming such  prima  facie  case.  In  re 
Arthur  E,  Pratt  Co.  {D,  C.)  252  F. 
917. 

Where  the  trustee  in  bankruptcy  ob- 
jected to  a  claim  for  a  balance  due  on 
a  promissory  note  given  by  a  claimant 
to  the  bankrupt  corporation  and  by  It 
discounted,  on  the  ground  that  the  note 
was  given  in  payment  of  stock  bought, 
held,  tbat  evidence  as  to  the  use  b; 
claimant  of  the  stock  which  he  re- 
ceived, etc.,  was  admissibtc.     Id. 

Claims  of  relatives  of  a  bankrupt 
should  be  closely  and  carefully  scruti- 
nized,  and  not  allowed,  unless  the  evi- 
dence is  clear  and  convincing;  and  evi- 
dence held  insufficient  to  support  a  find- 
ing that  claimant  lent  stock  directly  to 
her  sons,  one  of  whout  was  the  bank- 
rupt, rather  than  to  a  corporation  of 
which  she  and  tbe^  were  stockholders. 


30.  Amandment  of  proofs, — A  cred- 
itor, having  reserved  the  right  to  file 
an  amended  claim,  held  not  estopped 
from  so  doing,  although  the  original 
claim  recited  that  security  was  held  and 
tended  to  show  that  It  bad  been  ap- 
plied to  a  reduction  of  the  debL     In  re 


New  Tork  Commerdal  Co.,  233  I 
147  C.  C.  A.  580. 

Though  a  claim  for  moneys 
was  insafficient,  not  showing  limit 
had  been  tolled,  claim  will  not  be 
disallowed,  where  there  were  avei 
of  payments  on  account,  whic 
amendment,  might  he  made  to  a 
tolling  of  limitations,  and  the 
ant  will  be  given  an  opportuu 
amend.  In  re  Batlantine  (D.  C 
F.  271. 

Where  proof  submitted  to  i 
failed  to  trace  the  stocks  of  cust 
of  bankrupt  stockbroker,  whethei 
ter,  after  submitting  report,  shal 
sdditional  proof  is  discretionary 
court:  and  where  proof  submiti 
master  in  bankruptcy  proceedii 
stockbroker  consisted  merely  i 
counting  of  bankrupt  with  compi 
whonu  stock  had  been  pledged, 
bankrupt's  office  was  in  San  Fra 
and  bearing  was  in  New  Tort 
where  many  of  the  claimants  li 
distance  from  New  York  ant! 
merely  filed  their  claims  and 
their  deposition s.  court  will  allow 
ter  to  hear  additional  proof  aac 
mit  customers,  who  bad  failed  to 
stock,  to  follow  claim  into  pie 
books.  In  re  J.  C.  Wilson  &  C 
C.)   2B2  F.  631. 

Where  a  properly  verified  dair 
filed  by  claimant  within  the  sta 
period,   he   is  entitled   to  amend 


this 
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31 After   expirallOR    of  j 

Application  to  amend  claim  aftt 
piration  of  one  year  held  to  be  d 
where  bankrupt's  .  liability  nat 
shown,  and  claim  was  strenaouslj 
tested  by  the  trustee.  In  re  An 
Kirschner  Brewing  Co.  (D.  C.)  2 
783. 

32.  ^—  By  saourad  credit 
Where  landlord  filed  his  original 
of  debt  promptly,  bnt  failed  si 
time  to  assert  bis  lien  for  rent  fi 
mainder  of  current  year  under  Be 
Tel.  art  6490,  it  was  proper  to 
him  to  file  an  amended  claim  i 
year  prescribed  by  Bankruptcy  i 
57n,  asserting  lien.  Lontos  v.  Co| 
246  F.  803,   159  C.  C.  A.  lOS. 

Where  the  trustee  for  bondhi 
under  a  deed  of  trust  filed  a  cla 
bankruptcy  for  a  de&denc;  judg 
stating  that  it  was  acting  for  the 
holders,  though  its  right  to  do  si 
in  dispote.  the  District  Court  had 
er  to  allow  an  amendment,  filed  b 
holders  of  outstanding  bonds,  r 
ing  the  sction  of  their  trustee  and 
ing  the  claim  a  direct  claim  b< 
bondholders.  In  re  A.  J.  Ellis, 
(C.  C.  A.)  252  F.  483. 

Under  sections  57k,  57n,  a  clan 
roneously  allowed  by  the  referee 
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icy  Jadgmeut  alMie  ma;  be 
id  to  Bhon  the  ezesM  of  the  debt 
IB  reaioii*ble  value  of  the  prop- 
id  allowed  M  to  inch  ezceaa.  In 
jnann  (D.  C.)  238  F.  211. 
tflthdrawel  of  pronfa^-CreditorB 
claiiDB  were  withdrawn  and  ez- 
I  from  list  of  daiiuH  held  not  to 
articipHted  in  distribution  of  ea- 
nd  beni^e  the;  might,  despite  aec- 
Oh,  aubd.  5,  thereafter,  subject 
{■nents  recovered  on  such  cloimi 
]b  of  life  policies  payable  to  ea- 
f  bankrupt  Burrender  value  of 
bad  been  paid  truatee.  An- 
V.  John  Nil  &  Co.,  38  S.  Ct.  249, 
S.  273,  62  L,  Ed.  711,  affirming 
>nt  John  Nil  &  Co.  v.  Andrews, 
012,  88  N.  J.  Uw,  721.  and  Hen- 
■n  V.  Andrews,  96  A.  1013,  88  N. 
■,  718. 

re  creditors  of  a  bankrupt  le- 
notice  of  the  intention  to  declare 
end  under  aection  G8  and  volun- 
withdrew  their  claim,  withdraw- 
binding  upon  them,  tbe  referee 
section  SSa,  having  jurisdiction 
are  the  dividend.  American  Sav. 
t  Trust  Co.  T.  Munaon  (Wash.) 
1195. 

It e-exainl nation  of  iriaiMa  ud  ex- 
it.— Under  aection  57k,  a  referee 
irisdiction,  after  the  allowance 
dulj  proven  claim,  to  disallow 
Jaim;  and  despite  General  Or- 
I.  21  (Comp.  St.  1016,  p.  11388), 
hat  referee  ma;,  after  allowance 
im  againat  estate  of  bankrupt, 
rehearing  on  that  queation,  and 
w  it  aave  as  again  at  partnerabip 
International  Agr.  Corporation' 
y.  240  F.  101,  153  C.  C.  A.  137. 
■r  aectioii  57k,  General  Order  21 
I.  St.  1816,  p.  11388),  a  claim 
baa  been  allowed  may  be  recon- 
1  and  rejected  on  petition  of  cred- 
In  re  CoUins  (D.  C.)  235  F.  937. 
>r  aectiona  5g,  67d,  67k,  referee 
utborized  on  hia  own  motion  to 
ider  allowance  of  claim  against 
ual  estate  and  reallow  it  against 
rship  estate.  Car;  v.  Interna- 
Agr.  Corporation  (D.  C.)  243  F. 

T  of  referee  in  bankruptcy,  on 
n  to  re-szamine  claim,  allowing 
^nt  bank's  claim  cnnditlonRll;  on 
;r  making  payment  to  trustee  In 
iptcy,  ia  not  juatified  under  sec- 
rk.  In  re  United  Grocer;  Co.  (D. 
3  F.  267. 

■gainst  collateral  attack,  an  'ir- 
1  bankruptcy  coort.  eir^ngiug 
:laim  from  the  list  of  claims  and 
ing  it  from  parlidpatian  in  the 
ution,  is  concluaive  of  bis  non- 
patlon;  and  one  doea  not  par- 
e   in    distribution    of   bankrupt's 

merely  becauae  Institatina  thu 
iptcy  proceedings  an<I  beia^  a1- 
cnunael  fees  for  litigation  under 
Df  corirt.    .Toha  Nil  &  Co.  v.  .\ii- 

m  A.  1012,  88  N.  J.  Ijiw,  721. 


37.  —  PrOMadlngi  aid  airldenov^— 
Judgment  of  referee  in  bankruptcy, 
diaallowlDg,  on  objections  by  trustee, 
claim  against  bankrupt's  estate,  on 
ground  that  claimant  had  received  pref- 
erence, is  res  judicata  on  guestiou  of 
pr^fernnce.  UUman  ijteru  &  'Krauese 
V.  Coppard,  246  F.  124.  158  C.  C.  A. 
860. 

On  objections  to  a  duly  proven  claim 
for  a  balance  on  a  note  given  b;  claim- 
ant to  tbe  bankrupt  corporation,  which 
was  indorsed  by  and  discounted  by  it, 
held,  that  an  order  rejecting  the  claim 
on  tbe  ground  that  the  note  was  given 
In  payment  of  corporate  stock  which 
the  claimant  received  at  the  time  he 
gave  the  note  was  improper,  and  the 
matter  should  be  remanded  for  further 
hearine.  In  re  Arthur  E.  Pratt  Com- 
pany (D.  C.)   252  F.  917. 

Where  a  referee  in  bankruptcy  makes 
an  order  ezpunging  a  claim  by  a  cred- 
itor against  the  bankrupt  because  the 
creditor  had  received  a  preference  in 
excess  of  tbe  claim,  such  order  ia  res 
judicata  as  to  the  fact  of  the  prefer- 
ence, and  the  creditor  in  a  subscqaent 
suit  against  bim  b;  the  referee  to  re- 
cover Bucb  preference  cannot  set  up  as 
a  defense  that  tbe  payments  made  to 
him  were  not  in  fact  a  preference. 
Hartranft  v.  Ives,  64  Pa.  Super.  Ct. 
838. 

38.  Revlaw  of  raferes'a  proosMllngs 
by  Judoe.-«Where,  after  disallowing  a 
claim,  but  before  perfecting  findings, 
tbe  referee  in  bankruptcy  died,  it  is 
proper  for  the  District  Court  to  direct 
tbe  whole  matter  to  be  certified  to  him, 
BO  that  it  can  be  tried  de  novo.  In  re 
Wcay,  233  F.  41S,  147  C.  C.  A.  354. 

Under  rule  of  District  Court  anfl 
General  Order  No.  27  (Comp.  St.  1916, 
p.  113'JO),  held  tbat,  two  ;earH  after 
a  referee  had  entered  an  order  prac- 
tically denying  petitioner's  claim,  it  was 
too  late  to  have  review,  and  a  snliae- 
quent  referee  was  without  jurisdiction 
to  allow  tbe  claim.  International  Agr. 
Corporation  v.  Gary,  240  F.  101,  153 
C.  C.  A.  137.  See,  also,  Cary  v.  Inter- 
national Agr.  Corporation  (D.  G.)  243 
F.  475. 

Where  two  creditors  had  made  for- 
mat objection  to  a  claim,  contested  it 
before  tbe  referee,  and  reserved  excep- 
tion to  its  allowance,  it  was  not  nee- 
easar;  for  the  creditors  to  present 
their  objection  in  writing  as  a  condi- 
tion to  review  of  the  referee's  action. 
Irwin  y.  Maple  (G.  C.  A.)  252  F.  10. 

On  re  view  of  an  order,  allowing  a 
claim  in  part,  error  caimot  be  predi- 
cated on  the  austaining  of  objections  to 
questions,  where  the  referee  was  not  at 
the  time  informed  concerning  the  evi- 
dence which  it  was  proposed  to  elicit. 
In  re  La  Jolla  Lumber  &  Mill  Co.  (D. 
C.)  243  F.  1004. 

On  rev-iew  of  order  of  tbe  referee. 
allowing  a  claim,  the  referee's  findings, 
sustained  bj  evidence,  will  be  upheld. 
Id. 
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The  credit  which  should  be  attached 
to  oral  teatimon;  of  witneases  appear- 
ing before  the  referee,  and  the  weight 
which  he  should  attach  to  a  wee  ping 
denials  of  actual  knowledse  of  mat- 
tera  concerning  whifh  knowledge  or  in- 
quiry were  to  be  eipetted,  are  mat- 
tera  to  be  finally  determined  by  him. 
In  re  Anderaon  (D.  C.)  a5a  F.  272. 

Where  a  referee  in  bankruptcy  held 
tliat  one  furuiabinf-  labor  and  materials 
.    with    the    owner    and 


(1 

complying  with  Gen.  Code  Ohio,  j 
was  not  entitled  to  a  mechanic 
becauae  of  failure  to  file  itvtemf 
quired  by  aeccion  8312,  and  c 
for  all  lienors,  the;  representi 
perBons  interested,  admit  that 
Btatement  waa  filed,  the  order  i 
motliSed,  and  Bucb  lien  allowed. 
Williams   {D.  C.)   25a  F.  924. 


§  9642.  (Act  July  1,  1898,  c.  541, 
1910,  c.  412,  §  9)/g.)     Notices 

Notice  to  credltors^ijee  In  re  Leslie 
&.  Grifflth  Co.  (D.  C.)  230  F.  485. 

Under  section  7,  aubd.  8,  and  section 
5S,  testimony  of  bankrupt,  elicited  at  . 
eiaminstion  at  which  trustee  partici* 
pated,  held  admissible,  though  record 
did  not  show  notice  to  creditors;  it 
being  inferable  that  order  for  exam- 
ination wua  entered  and  notice  given. 
Beaven  v.  Sttiart  (C.  C.  A.)  250  F.  972. 

The  proviaions  of  aectiuna  58b,  59g, 
as  amended  by  Act  June  25.  1910,  H 
9%.  10,  relate  only  to  diamisaala  on 
application  of  a  party  in  iotereat,  and 
do  not  apply  to  the  diauiiasal  of  a 
voluntary  petition  on  initiation  of  the 
conrt  for  the  bankrupt's  failure  to  take 
the    preliminary    steps    necesaary    to 


§  9643.  (Act  July  1,  1898,  c.  541. 
1910,  C.  412,  §  10.)     Who  may 

I.  Voluntary  potltlon  and  adjudloa- 
tlon^-Undcr  aection  50a  the  court  may, 
inmediately  upon  the  filing  of  a  volun- 
tary, petition,  adjudicate  the  petitioner 
a  bankrupt.  In  re  Southern  Arizona 
SmelUng  Co.,  231  F.  87,  145  C.  C.  A. 
275. 

3.  Cradlton  Mtrtlod  ts  flls  InvoluH' 
tnry  pot  I  tl  on  .—Conformity  Act  <U.  8. 
Comp.  St.  1916,  {  1537)  doea  not  make 
state  rules  of  procedure  applicable  to 
bankruptcy  (vurts,  practice  and  proce- 
dure of  those  courta  being  prescribed 
by  the  Bankruiitcy  Act,  and  general 
orders  and  regulatioDa  pursuant  there- 
to; so  one  creditor,  within  Bankrupt- 
cy Act,  may  join  as  petitioning  creditor, 
though  not  real  party  in  Interest  un- 
der state  practice.  In  re  Veler,  249 
F.  633.  161  C.  C.  A.  543. 

In  view  of  section  1,  par.  9,  one  hold- 
ing  note  of  bankrupt  as  ngent  or  trus- 
tee of  another  ia  comi>eIeiit  to  join  in 
involuntary  petition  in  bankruptcy.     Id. 

Where  a  petitioner's  asBignor  waa  a 
creditor  at  the  time  of  the  debtor' a 
commiasion  of  an  act  of  twinkruptcy, 
the  assignee  may  join  as  a  petitioner  in 
bankruptcy  hoving  the  same  rights  as 
his  asaignor,  except  in  cases  where 
the  asaignment  was  taken  as  a  part  of 
an  unlawful  or  oppreasivc  scheme.  In 
re  H.  E.  Page  Motor  Cat  Co.  <D.  CJ 
251  F.  318. 


§  56,  as  amended.  Act  Jun 
to  creditors. 

bring  the  creditors  before  the 
In  re  Crisp  (D.  C.)  239  F.  410. 

The  provision  requiring  30  daj 
tice  to  creditors  of  an  applicatii 
discharge,  is  mandatory,  and  the 
jurisdictional.  In  re  Langfcldt  ( 
253  F.  458. 

Where  creditors  of  ■  bankru 
ceived  notice  of  the  intention  ' 
clare  a  dividend  under  this  eectio 
voluntarily  withdrew  their  claim, 
drawal  was  binding  upon  then 
referee,  under  secUon  39a,  bavii 
risiliotion  to  declare  the  dli 
American  Sav.  Bank  &  Trust  ' 
Munson  (Wash.)  159  P.  11«S. 

Cited  without  doflnlte  appMi 
Bollman  v.  Tobin  (C.  C.  A.)  J 
4C9;   In  re  Emigh  <D.  C-)  243  T 

§  59,  as  amended.  Act  Jun 
file  and  dismiss  petitions. 
4. Nature  of  claims. — Clai 

several  joint  makers  of  note,  wt 
charged  same,  held  provable 
against  maker  who  refused  to  p 
pro  rata  share,  so  that,  under  s( 
59,  63,  an  involuntary  petition 
be  maintained.  Wright  v.  Rump 
F.  138,  151  C.  C.  A.  214. 

Where  there  has  been  preaei: 
for  payment,  dishonor  and 
payee  of  a  note  may  file  a  petil 
involuntary  bankruptcy  against  i 
er,  based  upon  his  claim  a  rial 
note.  Doty  v.  Mason  (D.  C.)  1 
587. 

Claim  of  petitioner  in  bank 
against  alleged  bankrupt,  baai 
baukrupt's  indorsement  of  a  not 
not  be  stricken  from  petition,  bi 
of  pendency  in  state  court  of  a  si 
tween  petitioner  and  indorsers 
lation  to  note.     Id. 

5.  ^^  TImo  of  aooraal  of  oil 
Where  there  wer«  more  than  12 
itors,  and  only  one  filed  an  invoh 
petition,  creditors  who  acquired 
claims  after  the  filing  of  the  p< 
connot,  under  sections  59b,  59d, 
vene  as  petitioning  creditors. 
Kehoe.  233  F.  415,  147  C.  0.  A. 

Under  Bankruptcy  Act,  date  o( 
petition  must  be  regarded  a^  date 
provability  of  claims  ia  to  be  det» 
ed;  and,   where  daims   of  petit 
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ore  were  on  that  date  provable. 
>n  ia  Dot  subject  to  deorarrer, 
ll  clallDB  of  petitionins  creditors 
not  hare  been  provable  on  da; 
act  of  baakruptc;  occurred.  In 
n  Horn,  246  F.  822,  158  C.  0.  A. 

;eedingB  date  Irom  tbe  filing  of 
etitioD  ilk  banlcruptc]',  and  prima 
It  least  it  ia  sufflcient  if  petition- 
aUeged  to  be  a  creditor  on  ttiat 
In  re  H.  B.  Page  Motor  Car  Co. 
.)  ^51  ¥.  318.  ^ 

Seaurad    orMlltDrt.^In    view 

tions  5Uf,  59g,  allowing  creditors 
tban  original  petitioners  to  join 
oJuntary  petition  in  bankruptcy, 
1^1  e  Stt.  miking  provision  tor 
Iments.  petitioning  creditor,  wbo 
ecured,  may  thereafter  waive  his 
ty  and  amend  his  petition.  Mor- 
V.  Bieman,  24&  F.  S7,  161  C.  C. 
9. 

're  seen  red  creditor  deliberately, 
3t  through  error  or  inadvertence, 
ia  claim  as  unsecured,  making  no 
in  of  his  security,  be  w>uves  it  in 
of  estate,  and  cannot,  after  ad- 
tion,  aasert  it;  so  petitioning 
ir,  who  was  secured,  may  by  ex- 
waiver  and  surrender  of  bis  se- 

bring  himxelf  within  terms  of 
I  59b,  and  alone  file  involuntary 
>D.    Id. 

re  grantee  of  banlirupt  eieeuted 
ledeaa  bond  pending  appeal  from 
ent  against  latter,  held,  that  judg- 
i^reditor,  though  secured  creditor, 

section  la(23),  might  in  view 
ctioDs  56b,  OTe.  5Tg,  67b,  and 
I.  waive  hia  olaim  to  security,  so 
bring  himself  within  section  59b, 
le  petition  in  bankruptcy.     Id. 

—  Craiiltora  Mtapped  to  petl- 
Where  bankruptcy  proceeding 
ot  prosecuted  until  after  admin- 
on  of  estate  in  receivership  pro- 
g.  creditors  acquiescing  in  the  tc- 
jbip  proceeding  held  estopped  to 
I  acta  of  bankruptcy  other  than 
ceiverahip.  Olilo  Motor  Cur  Co. 
eman  Magneto  Co.,  230  F.  370, 
.  C.  A.  512,  certiorari  denied  Na- 

Carbon  Co,  v.  Ohio  Motor  Car 
]  S.  Ct.  724,  241  U.  a  673,  60  h. 
31. 

tioning  creditors  of  a  corporation 
stopped  from  denying  authority 
te  court  to  distribute  ita  assets 
int  to  Revisal  N.  C.  190S,  i  1218, 

allowed  the  receiver  to  continue 
approval.  In  re  McKinnon  Co. 
)  237  F.  869. 

re  creditor  aaaented  to  common- 
isignment  by  bia  debtor,  he  can- 
I  ground  that  assignment  did  not 
m  to  state  law  relating  thereto, 

rule  forbid<Ung  assenting  credi- 
am  filing  involuntary  petition  in 
iptcy  against  debtor  based  on  as- 
^nt.  In  re  Henry  Campe  &,  Co. 
)  240  F.  433. 
ia    Iwowledge    and    aasent    pr»> 


dudea  a  creditor  from  nrglng  debtor's 
general  assignment  aa  act  of  bankrupt- 
cy, crcditor'a  knowledge  and  assent  ot 
execution  of  instrument,  which  did  not 
amount  to  a  general  aeaignmeot,  will 
not  preclude  bim  from  urging  that  *ub- 
aequent  instrument  which  was  a  gener- 
al assignment  amounted  to  act  of  bank- 
ruptcy. Doty  V.  Mason  (D.  C.)  244  F. 
587. 

A  creditor  who  did  not  attack  a  con- 
veyance as  act  of  bankruptcy  because 
geueral  aasignment  held  not  entitled 
thereafter  to  urge  that  subsequent  con- 
veyance which  merely  amended  powera 
ot  trustees  under  first  as  an  act  ot 
bankruptcy.    Id. 

10.  RequisiteB  u  tO  number  and 

amount.; — ExiBtence  of  provable  claims 
to  the  requisite  amount  is  eBBentinl  to 
bankruptcy  court's  juri  edict  ion.  Doty 
V.  Mason  (D.  C.)  244  F.  587. 

Relative  to  there  being  less  than  12 
creditors,  so  that  one  for  ^500  could 
under  Bankrupt^^y  Act  file  petition  in 
involuntary  bankruptcy,  holders  ot 
small  claims  for  household  supplies 
payable  monthly  may  he  disregarded. 
In  re  Burg  (D.  C.)  245  F.  173. 

12. Withdrawal  of  pelitlonor*.— 

The  withdrawal  of  part  of  the  peti- 
tioning creditors  does  not  prevent  the 
court  from  proceeding  with  the  adjudi- 
cation at  the  request  of  other  peti- 
tioners, though  less  in  number  and 
amount  of  claims  tban  required  to  in- 
stitute proct'edinga.  In  re  San  Jose 
Baking  Co.  (D.  C.)  232  F.  200. 

13.  lntirv»nt<on  In  proMedlngs.— Un- 
der Bt^cttnna  3d.  7.  21a.  5Uf.  where  ac- 
tion on  creditor'a  petition  for  leave  to 
defend  after  adjudication  waa  refused 
until  he  appeared  for  c lamination,  held, 
that  thia  condition  was  prematurely 
imposed.  Abbott  v.  Wauchuta  Mfg.  & 
Timber  Co.,  229  F.  677,  144  C.  C. 
A.  87. 

n'bere  alleged  bankrupt  withdrew  de- 
nial of  insolvency,  and  admitted  insol- 
vency, application  by  party  interested 
for  leave  to  defend  after  adjudication 
held  to  call  for  tbe  exercise  of  a  sound 
discretion.    Id. 

Under  sccliim  18b,  as  amended  in 
1903,  and  despite  section  59f,  held,  that 
creditor,  who  did  not  answer  petition  of 
involuntary  bankruptcy  tor  nearly  three 
months,  should  not  then  be  allowed  to 
intervene  and  file  answer.  In  re  D, 
F.  Herlehy  Co.  (D.  C.)  2-17  F.  369. 

Ex  parte  order,  allowing  creditor  ot 
alleged  bankrupt  to  intervene  and  file 
answer  to  Involuntary  petition  filed  by 
others,  after  tbe  time  to  file  answer  haa 
expired,  should  not  be  granted,  but  no- 
tice should  be  required  to  he  given  to 
creditor,  who  had  come  into  proceed- ' 
ing  and  become  actual  party,  but  who 
filed  no  answer  and  did  not  object  to 
sufficiency  of  petition.    Id. 

14.  Dtsmliaal  of  petltloni.;_See,  also, 
notes  under  |  9602,  in  this  supplement 
and  the  original  edition  of  1916. 
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Motion  to  diamiu  will  not  be 
on  xround  of  lAcbea,  where  cai 
not  come  to  hearing,  though  i 
bad  been  filed  and  it  had  been  i 
before  referee.    Id. 

Under  aection  5flK<  notice  of  i 
to  diimiaa  need  not  be  served 
creditors,  where  it  was  opposed 
titioning  creditors,  who  were  1 
number  and  were  not  joined  t 
Taat  nnmber  of  the  creditors.    Ii 

The  provtsioDS  of  sections  56t 
as  amended  by  Act  Jnne  25,  IE 
9H.  10,  relate  only  to  dismiaai 
application  of  a  party  in  inCerea 
do  not  applj  to  the  dismissai  o! 
untory  petition  on  initiatiDn  o 
court  for  tbe  bankrupt's  failuce  t 
the  preliminary  steps  necesM, 
bring  the  creditors  before  the 
In  re  Crisp   (D.  C.)   239  F.  419 

DismisBal  of  an  involuntary  pi 
based  on  a  written  consent,  appa 
of  all  creditors,  pursuant  to  an 
ment  for  settlemeot,  will  not  t 
aside  because  tbe  agreement  wi 
made  or  carried  out  by  bankn 
good  faith.  In  re  Kaufman  (D.  C 
F.  301. 

Citad  without  daflnita  applli 
Jackson  T.  Wsuchula  Mfg.  &  T 
Co.  <C.  C.  A.)  230  F.  409;  Zeitin 
Hargadine-McKittricIt  Dry  Good 
(CO.  A.)  244  F.  719. 
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Voluntary  diamlssal  of  petitloD  in 
bankruptcy,  filed  against  certain  cred- 
itors on  theory  that  they  were  part- 
ners of  a  ttankrupt,  held  not  an  ad- 
judication in  their  favor  on  the  iasae 
of  partnership.  In  re  Bean,  230  F. 
405,  144  C.G.  A.  547. 

A  motion  to  dismlsB  a  petition  (or 
involuntary  bankruptcy  is  in  the  na- 
ture of  a  demarrer,  and  in  determin- 
ing it  the  facts  alleged  in  tbe  petition 
will  be  considered  true.  Graham  Mfg. 
Co.  V.  Davy-Pocsbontas  Coal  Co.,  238 
F.  488,  101  C.  C.  A.  424. 

Where  the  manager,  who  was  mem- 
ber of  a  firm,  filed  a  petition  aeeking 
adjudication  of  tbe  Brm  and  himself  aa 
bankrupts,  held,  that  persons  who  de- 
nied their  memb^ship  in  tbe  firm  conid 
not  complain  that  their  motion  to  dis- 
miss was  denied.  In  re  Fook  Woh  & 
Co.  (D.  C.)  232  P.  483. 

Alleged  bankrupt  held  not  entitled  as 
of  tight  to  dismissal  of  involuntary  pe- 
tition, though  DO  petitioning  creditor 
sppears  to  press  it;  the  principal  of 
thprn  having  after  its  Uling,  contrary  to 
spirit  of  I  11,  brought  suit  and  recov- 
ered judgment  on  bis  claim  in  state 
court,  and  it  having  been  paid.  In  re 
J.  W.  Lavery  &  Sod  (D.  C.)  235  P. 
BIO. 

A  motion  to  dJamiss  is  proper  means 
to  test  sufficiency  of  petition  In  bank- 
ruptcy. In  re  Kfason-Seaman  Tranap. 
Co.  (D.  G.)  235  F.  974. 


§  9644.  (Act  July  1,  1898,  c.  541,  §  60,  as  amended,  Act  Feb.  5, 
c.~487,  §  13,  and  Act  June  25,  1910,  c.  412,  §  11.)  Pref< 
creditors. 

See  Ewiog  v.  S.  L.  Ijcszynsky  &  Go. 
(D.  C.)  23S  F.  811;  In  re  Dooner  & 
Smith  (D.  C.)  243  F.  984,  order  af- 
firmed Bindseli  v.  Liberty  Trust  Co. 
(0.  C.  A.)  248  F.  112. 

I.  PrefBranoes  in  flsneral. — See  Said- 
win  V.  Kingston  (D.  C.)  247  F.  163. 

Section  lS26(4)a  of  the  Porto  Rico 
Code,  relating  to  acknowledgment  of 
notes  by  notarial  seal,  if  resorted  to 
by  a  creditor  and  an  insolvent  debtor 
vritbin  four  months  of  his  bankruptcy, 
to  defeat  the  Bankruptcy  Act,  cannot 
be  recognized  aa  establishing  a  priority 
in  such  creditor's  favor.  In  re  Vidal, 
233  F.  733,  147  C.  C.  A.  49B. 

Where  mortgage  given  by  bankrupt 
was  attacked  under  sectiuns  80,  67, 
held  that,  under  first  section,  prefer- 
ence only  can  be  set  aside,  while  under 
tbe  latter,  which  is  directed  against 
fraudulent  conveyances,  mortgage  can 
be  set  aside.  Johnstone  v.  Babb,  240 
F.  668,  163  C.  O.  A.  466. 

Deposit  of  money  by  receiver  of 
bankrupt  in  checking  account  with 
bank  to  which  bankrupt  was  indebted, 
and  which  subHcquendy  closed  its 
doors,  was  not  a  "preference"  voidable 
under  section  60b.  In  re  United  Gro- 
cery Co.   (D.  O.)  263  F.  2«7. 

An  Insolvent  debtor,  before  being  ad- 
judicated as  bankrupt,  may  deal  witli 
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his  property  aa  be  chooses,  so  1< 
he  does  not  give  a  preference  < 
creditor  or  impair  tbe  value  of  1 
tate.  O'Connell  v.  t'itj  of  Wor 
114  N.  B.  201,  225  Maas.  159. 

|i/j.  Bankrupt  raoaivlnp  a  prefi 
—Where  one  who  has  received  i 
erence  becomes  a  bankrupt,  tb« 
erence  cannot  be  collected  in  fn 
priority  claim,  either  in  bankruj 
on  composition  by  the  bankrupt. 
Alpert  (D.  C.)  237  F.  295. 

2.  EasantlalB  of  a  voldoAi* 
•aoat— To  be  vcddable  as  a  prefe 
tranafer  under  section  60b,  it  mi 
pear  the  transfer  was  made  with 
montlu  before  petition  for  bant 
was  filed,  that  the  bankrupt  was 
vent,  and  that  the  transferee  ha 
aonable  cause  to  believe  that  t 
forcement  of  the  transfer  would 
a  preference.  Hagar  v.  Watt  ( 
232  F.  3T3. 

The  only  elements  required  1 
proviaiona  of  the  Bankruptcy  Act 
ing  to  preferences  are  the  facts 
solvency  at  the  time  of  the  tranal 
the  ezceaaive  percentage  of  his  d 
quired  by  the  creditor  in  enford 
transfer.  Rubenstein  v.  Lottoi 
N.  E.  973,  223  Mass.  227. 

Under    aection    60,     aubd.     "1 
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ended  by  Act  Cong.  Feb.  B,  1003,  | 
and  Act  Codk.  June  26,  1910,  |  11, 
Btee  suing  to  net  aside  preference 
lid  recover  if  he  eatablisbed  insolten- 
of  bankrupt,  that  truiafer  operated 
preference,  and  that  aSBignee  bad 
sonable  cause  so  to  believe.  Abeie 
Beacon  Truat  Co.,  117  N,  E.  833,  228 
SB.  438. 

.  TrMBferee  <u  creditor  or  penoa 
■afltadj — Extension  of  credit  to  a 
ikrapt  for  tbe  price  ot  stocks  which 
re  sold  to  it  for  cash  held  to  eon- 
tute  the  seller  a  general  creditor, 
1  to  reDder  a  mortgage  given  to  ae- 
'e  tbe  price  a  voidable  preference. 
;urity  Trust  &  Sav.  Bank  v.  Wm.  E. 
lats   Co.,  233  F.  614,  147  0.  C.  A. 

!%ough  a  trust  waa  not  recognized  b; 
:  lex  fori,  held,  that  a  husband'* 
acb  of  agreement  to  convey  to  hta 
e  land  parcbased  with  her  money, 
e  being  taken  in  his  own  name,  would 
ke  her  a  creditor,  so  that  a  oonvey- 
^e  in  derogation  of  tbe  rights  of  oth- 
creditors  would  only  operate  ea  a 
^ference.     In  re  Keaa  (D.  C.)  237  F. 

. Gaarantort,  luratles,  aad  la- 

'«ers^-Tbe  execution  of  a  mortgage 
one  not  shown  to  then  be  insolvent, 
indemnify  surety  company  which  be- 
ae  surety  on  the  bond  of  a  con-, 
uctlon  company,  cannot,  the  trans- 
ion  being  a  fature  one,  be  treated  as 
fereutial.  Angle  v.  Bankers'  Sure- 
Co..  244  F.  401,  157  C.  C.  A.  27. 
Lttempt  to  stop  payment  on  check 
bankrupt  for  debC^  on  drhwer  learn- 
;  of  bankruptcy,  unsuccessful  be- 
lae  bank  failed  to  obey  instructions, 
d  not  to  deprive  bankrupt's  estate 
right  to  proceeds,  end  to  give  bank, 
jiding    in    no    better    position    than 

ere  return  to  drawer,  maker  of  ac- 
nmodaCion  notes  for  bankrupt,  would 
ount  to  preference.  In  re  Star 
ring  Bed  Co.  (D.  C.)  243  F.  957. 
sdorsers  and  gaarantora  of  notes 
1  obligations  of  a  bankrupt  are  cred- 
rs   witbin  section  60b;    and  transfer 

debtor  witbin  (our  months  of  Sling 
petition  in  bankruptcy,  to  creditor* 

their  agents,  who  had  reasonable 
lae  to  believe  that  transfer  wonld 
•rate  as  preference,  is  voidable  as 
■h,  though  creditors  received  only 
irect  benefit  by  satisfaction  of  obli- 
ions  for  which  they  were  liable  as 
irsntors,   etc.     Smith   v.   Coury    (D. 

247  F.  168. 
L  surety  or  indoraer  for  a  bankrupt  is 
^editor,  within  the  meaning  of  the 
akruptcy  Act,  condemning  preferen- 
.  transfers.  Chapman  v.  Hunt  (D. 
S48  F.  lOOr  Cohen  v.  Goldman  (C, 
A.)  250  F.  D90.  Where  indorser  or 
ety  on  note  of  bankrupt,  within  four 
ntbs  of  bankruptcy,  knowing  ot 
ikrupt's   insolvency,   inducea   him  to 


pay  note  with  intent  of  escaping  liabil- 
ity, such  surety  or  indorser  received 
preference,  which  may  be  recovered 
by  trustee  in  bankruptcy.  Chapman 
V.  Hunt  <D.  C.)  248  F.  160. 

Assignment  oC  accounts  by  eorpora- 
tlon,  to  which  defendant  made  advances 
to  enable  it  to  satisfy  notes  on  which 
be  was  contingently  liable  as  Indorser, 
held  preferential;  purpose  being  to  en- 
able defendant  to  obtain  preference 
over  other  creditors.     Id. 


A  transaction  by  which  a  bankrupt 
changed  its  indebtedness  to  a  bank,  ao 
that  tt  matured  at  an  earlier  date,  and 
assigned  collateral,  the  proceeds  of 
which  the  bank  at  such  earlier  date  ap- 
plied on  the  Indebtedness,  held  to  have 
effected  a  voidable  preference.  Fifth 
Nat.  Bank  of  City  of  New  York  v.  Lyt- 
Ue  (0.  C.  A.)  250  F.  361. 

Trustee  in  bankruptcy  of  purchasers 
of  stock  of  goods  from  defendant  held 
not  entitled  to  recover  of  latter  as 
preference  insurance  money  retained  by 
him  from  proceeds  of  policies  which 
bankrupts  secured  on  goods,  payable  to 
defendant  as  his  interest  might  ap- 
pear, to  secure  defendant.  Sullivan  v. 
Myer,  193  S.  W.  124,  137  Tenn.  412. 

7.  Pracarlag  or  tuffarlng  Jadgmaat.— 
Under  section  1,  cl.  25,  section  3,  cl.  3, 
and  sections  SOs,  60b,  6Tc,  and  67f, 
creditor,  recovering  Judgment  in  iavi- 
tum  and  collecting  by  eiecution  within 
four  months,  held  to  receive  a  prefer- 
ence. Golden  Hill  DisUlling  Co.  v. 
Logne,  243  F.  342,  156  C.  C.  A.  122. 

A  sale  in  attachment  proceedings  in 
another  state  of  notes  given  to  a  bank- 
rupt IS  not  a  preference,  where  there 
was  no  transfer  by  the  bankrupt,  and 
he  did  not  procure  or  suffer  the  judg- 
ment to  be  rendered.  De  Friece  v. 
Bryant   (D.   C.)   232  F.  233. 

Where  assignment  for  benefit  of  cred- 
itors was  valid,  and  not  subject  to  at- 
tack because  of  assignor's  bankruptcy, 
judgment  of  state  court  confirming  title 
of  trustee  and  providing  for  sale  was 
not  subject  to  attack  on  ground  that 
it  gave  preference,  and  trustee  could 
aeaert  bis  rights  only  in  state  court 
Stern  v.  Truai  (D.  C.)  236  F.  1014. 

8.  Jadgmaat    by    cDafesalofi    ar 

oaaaent/— Under  section  60a,  as  amend- 
ed in  1903,  insolvent  corporotion, 
which,  two  months  before  filing  ot  pe- 
titlOD  in  bankruptcy  against  it,  con- 
fessed judgment  in  favor  of  bank,  en- 
abling bank  to  collect  Its  claim  to  ex- 
clusion of  otber  creditors,  held  to  have 
given  a  preference.  Grant  v.  Nation- 
al Bank  of  Auburn  (D.  C.)  232  F.  201. 

Where  creditor  received  preference 
by  means  of  judgment  of  confession, 
buying  in  bankrupt's  property  on  eie- 
cution   sale,    held    that,    under    sectiou 
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60b,  as  wnended  In  1010,  it  was  liable 
for  value  of  property.    Id. 

Sale  of  property  after  confesEion  ol 
judgment  by  chattel  mortgagor  lesa 
than  four  months  prior  to  bis  bank- 
ruptcy, held  not  a  voidable  preference. 
Utah  Abs'd  of  Credit  Men  v.  Jonea 
(Utoii)  164  P.  1029. 

9.  Tranifer  of  property.— The  trans- 
fer of  property  to  a  bank  held  to  give 
it  a  greater  percentage  of  its  claims 
than  was  received  by  other  creditors. 
GrandisoQ  v.  National  Bank  of  Com- 
merce of  Bocbester,  231  F.  800,  145  0. 
C.  A.  620,  affirming  decree  (D.  C.)  220 
F.  981. 

Transfer  by  bankrupt,  merely  because 
it  is  preferential  under  section  60b,  is 
not  fraudulent  under  aection  67  b. 
Though  preferential  transfer  ia  not  in 
itaclf  fraudulent,  it  may  be  bo  manip- 
nlated  or  carried  into  later  steps  to 
attempt  to  defeat  a  recovery  by  the 
trustee  as  to  bring  the  parties  within 
flection  6Te,  aa  to  fraudulent  conveyanc- 
es. Wdlaon  V.  Adams,  242  F.  441.  155 
0.  C.  A.  217. 

Where  within  four  montba  of  adjudi- 
cation, ba'nkrupt.  whose  indebtedness  to 
bank  was  overdue,  gave  a  bill  of  sale 
conveying  certain  property  to  bank's 
attorney,  wbo  transferred  to  bankrupt 
funds  Jent  by  bank  on  security  of  hill  of 
ebIc.  and  bank  thereupon  applied  to  its 
indebtedneas  sucli  funds,  which  were 
deposited  to  credit  of  bankrupt,  trans- 
action must  be  deemed  a  scheme  to  pre- 
fer bank.  Farmers'  State  Bank  v. 
Freeman,  240  F.  578.  161  C.  C.  A.  506. 

Where  one  charged  with  conspiring 
with  a  bankrupt  to  conceal  aseeta  con- 
eented  tbat  money  in  hi»  possession  be 
impounded  by  bankruptcy  court  to  de- 
cide whether  it  belonged  to  bankrupt, 
lield  that,  in  view  of  sections  60b,  67e, 
70e,  the  money  should  not  be  delivered 
on  petition  of  such  person  until  right 
thereto  was  niijuiiicated.  In  re  Robin- 
son {D.  C.)  2i!T  F.  102. 

Where  a  bankrupt,  who  was  insolv- 
ent assigned  accounts  receivable  to  de- 
fendant, wbo  was  charged  with  knowl- 
edge tbat  it  was  receiving  a  prefer- 
ence, such  transfer,  as  it  in  fact  pre- 
ferred defendant  and  was  made  within 
four  months  of  bankruptcy,  is  subject 
to  attack  as  a  preference.  McGill  v. 
Commercial  Credit  Co.  (D.  G.)  243  F. 
637. 

Where  bankruptcy  proceedings  are 
instituted,  bill  of  sale  of  all  his  prop- 
erty, executed  by  bankrupt  witbin  tour 
months  of  bankruptcy,  may  be  set  aside, 
though  intended  to  protect  creditors. 
In  this  case  possession  of  creditor  of 
bankrupt  under  bill  of  sale  held  not  tor 
benefit  of  creditors.  In  re  Einstein  <D. 
C.)  245  F.  ISO. 

In  a  suit  to  set  aside  a  mortgage  giv- 
en by  a  corporation  to  secure  bonds  is- 
sued to  stockholders  to  whom  the  cor- 
poration was  indebted,  held,  that  the 
mortgage    was    invalid,    under    Stock 


Corporation  Iaw  N.  T.  |  66,  dtdm 
tbat  no  conveyance,  assignment, 
transfer  by  any  corporation  when 
solvent,  with  intent  of  giving  a  pre 
cnce  to  any  particular  creditor,  aha 
valid.  A  conveyance  thus  made  ii 
valid  whenever  the  corporation  or 
officer  making  the  conveyance. 
have  known  or  eipected  tbat  it  ■» 
have  the  effect  of  working  a  prefer 
KarasJk  v.  People's  Trust  Co.  (D 
252  F.  324.  See,  also,  Karasik  v. 
pie's  Trust  Co.  (D.  C.)  241  F.   93 

An  assignment  of  accounta  by 
febdant  S.  to  defendant  W.  a  montl 
fore  be  was  adjudicated  a  bank 
with  an  agreement  that  the  assien 
was  given  as  security  sad  that  thi 
signee  was  to  return  sums  colle<rt< 
excess  of  the  indebtedness,  indicate 
intent  to  give  a  preference,  was  f  i 
ulent  as  to  creditors,  and  void.  Bi 
V.  Wolf  (Sup.)  168  N.  T.  S.  STC 
Misc.  Rep.  683. 

10.  -^  Transfer  of  property  In 
stltutlon  or  aatiafaDtioa  of  llea.F— "n 
a  creditor  holding  an  unrecorded 
but  with  the  rigbt  of  immediate 
session,  gave  up  such  right  and  tc 
mortgage  within  four  months  pri* 
bankruptcy  of  tie  debtor,  such  t 
gage  was  valid,  and  not  preferentii 
the  extent  of  the  new  cons!dei-a 
which  was  the  value  of  the  proi 
subject  to  the  prior  lien,  wbicl* 
surrendered.  Hagan  y.  McNiel  tC 
A.)  253  F.  716. 

tl.  Realoratlofl  of  tpedflo  pr«>f 
or  fundi. — Brokers'  failure  to  retur 
demand  securities  delivered  to  t 
held  not  a  conversion,  time  beiDS* 
tended,  and  so  their  subsequent  re 
was  not  a  preference.  RoblDSor 
Roe,  233  F.  036.  147  C.  C,  A.  SIC 

Return  by  brokers  of  securities  'W 
they  bad  with  consent  of  owuer  byp 
ecu  ted  held  not  to  constitute  pi** 
ence.  voidable  by  trustee  in  bankrut 
the  owner  retaining  title.     Id. 

Where  wife  delivered  corporate  < 
to  her  husband,  which  he  pled^^^' 
shortly  before  bankruptcy  he  p*'* 
debt  and  recovered  stock,  whicl»  *• 
livered  to  his  wife,  held,  that  *^" 
tion  being  witbin  four  months  *r' 
tion,  was  preferential,  within  *' 
60b.  Smith  v.  Tostevin,  247  *"'• 
168  C.  C.  A.  320. 

Return  of  money  received  by  * 
poration  from  lender's  agent  "^^ 
authority  held,  in  view  of  dreur**' 
es,  not  to  constitute  a  pref  ^' 
'Wallerstein  v.  GaUagber  (D.  C.>  ^ 
602. 

Where  only  right  which  lessee  * 
machinery  installed  by  him  in  l»*^ 
leased  waa  to  use  same  subject  ^^ 
ment  of  rent,  surrender  of  pos^* 
of  leased  premises,  together  witb 
machinery,  after  default,  witbi^i 
months  prior  to  a  bankruptcy  **' 
see,    did  not  constitute  a  preC^ 
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lessoc  a«  creditor.  Hills  v.  C.  D. 
mion  Co.  (WiBh.)  1T2  P.  1181. 

2.  ^^  Trust  funds  tnd  nmiiBy  con- 
ted  M-  smbeziled.— Though  a  trust 
s  not  recognized  by  the  lei  fori,  held, 
t  B  husband's  breach  of  aKreeneut 
conve;  to  hie  wife  land  purchased 
b   her   money,  title   being   taken   in 

own  name,  would  make  her  a  ered- 
r,  so  that  a  conveyance  in  derogation 
the  rights  of  othor  creditors  would 
y  operate  as  a  preference.  In  rs 
sn  (D.  C.)  237  F.  682. 

3.  Giving  prasant  aonsiiUr*tlDn — Se- 
-Ity  for  present  loan  or  tuturs  id- 
icaSi^-No  preferential  transfer  under 
don  60b,  as  amended  by  Act  Feb.  S, 
G.  i  13,  and  Act  June  25.  1010,  i  IJ. 
ults  from  a  mortgage  securing  notes 
resenting  advances  to  take  up  notes 
the  bankrupt,  which  bank  claimed 
e  forged  indorsements,  though  the 
rtgagee  knew  the  mortaflgor  was  in- 
rent.  Dean  v.  Davis,  ai  S.  Ct.  130. 
:  V.  S.  43S.  61  L.  Ed.  419.  affirming 
ree  212  F.  8-^,  128  C.  C.  A.  658. 
Phere  a  lease  reserved  to  the  lessor 

right  to  distrain  for  rent  doe  declar- 
that  the  lessor  should  have  a  lien  on 
property  of  the  leasee,  rent  for  which 
T  was  made  was  a  pre-existing  debt, 
ier  Bankruptcy  Act.  In  re  Mossier 
,  230  F.  2G2,  152  C.  C.  A.  250. 
lecurity  by  bankrupt  tor  present  ad- 
Lcement  held  eaforceable,  though  bor- 
'er  was  insolvent,  and  known  to  be 
by  the  party  advancing  the  money. 
te  View  State  Rank  v.  Jones,  242  F. 
.  155  C.  C.  A.  409. 
Fhere  bill  of  sale  was  given  by  bank- 
it  to  secure  present  loan,  and  later 
ttel  mortgage  was  given  to  confirm 
held  that,  under  section  67d,  they  to- 
iler constituted  a  vali<l  lien  ou  the 
perty  covered  by  the  bill  of  sale.  Id. 
rhere  stockholder  in  bankrupt  corpo- 
ion,  who  was  already  creditor,  agreed 
oiake  further  advances  in  conaidera- 
1  of  assignment  to  him  of  boob  ac- 
Qts,  assignment  will  be  treated  as 
ference ;  value  of  accounts,  assigned 
ceding  amount  of  advances  and  ef- 
ing  preferential  payment  on  debts  al- 
dy  due  stock  holders.  la  re  Gottlieb 
;o.  (D.  C.)  245  F.  139. 
B  respected  question  of  preference, 
1  that  transaction,  whereby  claimant 
anced  fl,000  and  took  mortgage  to 
ire  it  and  previous  loans  by  his  wife, 
I  not  changed  in  legal  effect  by  the 
ircct  manner  in  which  it  was  carried 
,  In  re  Sntherland  Co.  (D.  C.)  245 
)63. 

'here  a  mortgage  was  given  by  one 
seguently  becoming  bankrupt  to  ae- 
e  a  loon  then  made  and  prior  ktans, 
security  tor  the  new  loan  was  not 
ilid  by  being  consolidated  with  the 
Fer«&tiat  security  tor  the  prior  loans. 

hoagh  mortgage  was  not  given  to  ae- 
e  loan  for  fire  or  six  days  after  de- 
ry   of  check  for   amount  of  loan. 


Id. 

Though  a  transfer  of  property  by  a 
bankrupt  was  in  part  for  a  new  consid- 
eration, and  to  that  extent  was  sot  bad 
as  effecting  a  preference,  nevertheless 
the  remainder  of  the  transaction  is  or 
may  be  subject  to  attack,  under  section 
60b,  as  preferential.  Smitb  v.  Coury 
(D.  C.)  247  F.  168. 

As  New  York  Lien  I^iw  and  Personal 
Property  Law  do  not  extend  to  choses 
tn  action,  and  as  doctrine  of  reputed  as- 
sets does  not  apply  to  trader's  debts, 
creditor  of  New  York  bankrupt,  which 
sold  on  credit,  taking  back  chattel  mort- 
gages on  goods  sold  and  to  secure  loans, 
etc.,  assigned  such  acconuta  and  chattel 
mortgages,  is  entitled  to  proceeds  of  ac- 
counts, collected  within  four  months  by 
bankrupt  and  used  in  its  business.  In 
re  Michigan  Furniture  C!o.  (D.  C.)  248 
F.  978. 

When  a  creditor,  securing  from  his  in- 
solvent debtor  a  transfer  of  property, 
the  enforcement  of  which  would  effect  a 
preference  under  the  Bankruptcy  Act, 
advanced  money  to  such  debtor  upon  the 
assignment  of  'book  accounts  to  tide  In- 
solvent over  period  of  four  months,  trus- 
tee could  recover  value  of  accounta. 
Hubenstein  v.  Lottow.  Ill   N.  E.  973, 
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Where  an  insolvent  debtor  executed  an 
assignment  BS  security  for  the  loan  of 
money  to  be  used  as  a  deposit  in  apply- 
ing for  B  liquor  license,  the  assignment 
was  not  invalid  as  an  unlawful  prefer- 
ence, where  the  assignor  subsequently 
became  bankrupt.  O'Connell  v.  City  of 
Worcester,  114  N.  E.  201,  225  Mass. 
159. 

Where  an  assignee  has  notice  of  an 
intention  to  defraud  creditors,  the  as- 
signment is  void,  although  founded  in 
whole  or  in  part  npon  valuable  consid- 
eration. Bryant  v.  Wolf  (Sup.)  158  N. 
Y.  S.  678.  94  Misc.  Rep.  683. 

A  mortgage  given  within  four  months 
preceding  the  bankruptcy  of  the  mort- 
gagor to  secure  future  advances  is  not  a 
preference.  Dunlap  v.  Seattle  Nat. 
Bank  (Wash,)  161  P.  364. 

14.  Prior  agrHment  to  give  wciirily 
or  make  transfer. — Prior  pledge  by  a 
warehouseman  of  receipts  for  grass  aeed, 
ineffectual  because  not  identifying  it, 
held  not  to  prevent  his  deliver;  to  the 
creditor  of  seed,  a  (cw  days  before  bank- 
ruptcy, after  change  of  seed  in  the  ware- 
house, being  a  preference.  First  Nat. 
Bank  of  Paris,  Ky.,  v.  Yerkos,  238  F, 
278,  151  C.  C.  A.  294. 

A  trust  held  to  be  created  by  antcuup- 
tial  agreement  entered  into  between  hus- 
band and  wife,  so  that  deed  to  laud  sub- 
sequently eietuted  by  husband  is  not 
open  to  attack  on  ground  that  wife  waa 
a  creditor  and  it  preferred  her.  Itob- 
ertson  v.  Schlotzbauer,  243  F.  324,  156 
C.  C.  A.  104. 

Where  a  contract  between  the  bant 
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rapts  and  defendant,  wbfcfa  fnrniahed 
fnnda  to  enable  the  bankrupts  to  con- 
Btrurt  a  railwBj,  provided  that,  on  the 
bankruptB'  default,  defendant  abould  be 
entitled  to  forfeit  the  property,  etc., 
held,  that  a  voluntary  deliver;  of  the 
property  to  defendant,  the  bankrupts 
having  defaulted,  was  not  a  preferential 
transfer,  uoder  aections  60,  70e.  Sten- 
niek  V.  Jonee  (C.  C.  A.)  262  F.  345. 

Where  owner  of  mercantile  bualneBl 
aMigna  to  creditor  fire  policy  to  enable 
creditor  to  collect  same  and  apply  it  in 
payment  of  prior  loan,  assiguiiient  is  not 
an  unlawful  preference,  within  Bank- 
ruptcy Act,  thougb  made  within  four 
months  of  bankruptcy,  where  it  was 
made  pursuant  to  prior  agreemeiit  by 
which  policy  was  pledged  as  security  for 
advances.  Hecker  v.  Commercial  State 
Bank  of  CarrinKon  (N.  D.)  159  N.  W. 
97. 

IS.  Exohanga  or  sabstltsllon  of  ••• 
onrltlaa. — A  bank,  though  baving  a  lien 
on  lots  of  bankrupt,  heU  an  unsecured 
creditor,  as  to  fire  policies  under  which 
loss  had  occurred,  where  it  collected 
policies  and  discharged  its  mortgage, 
and  transaction  could  not  be  upheld  on 
theory  that,  in  view  of  mortgage,  trna- 
teo  was  subrogated  to  rights  of  bank 
to  mortgage  and  could  not  attack  pref- 
erence. State  Bank  of  Clearwater, 
Neb.,  V.  Ingram,  237  W.  76,  150  C.  O. 
A.  278. 

A  preferential  assignment  of  accounts 
within  (our  months  of  bankruptcy  held 
not  sustainable  aa  a  substitution  for  ac- 
counts theretofore  assigned,  where  it 
appeared  that  the  previously  assigned 
occounts  had  been  collected  by  the  bank- 
rupt with  the  assignee's  consent  before 
Che  later  assignment.  Wolfe  v.  Bank  of 
Anderson,  238  F.  343.  151  C.  C.  A.  350. 
Section  47a,  cl.  2,  as  amended  by 
Act  June  25, 191t>,  f  S,  does  not  give  the 
trustee  in  bankruptcy  a  Hen  prior  to 
the  lien  of  a  bank  to  which  a  written 
chattel  mort)!ai;e  was  given  shortly  be- 
fore bankruptcy,  in  place  of  a  previous 
oral  mortgage  valid  under  the  laws  of 
the  state,  except  as  against  innocent 
purchasers  and  lien  creditora.  Border 
Nat.  Bank  v.  Coupland,  240  F,  356,  158 
C,  C.  A.  281. 

Where  bankrupt  conveyed  land  as  se- 
curity by  deed  which  was  not  recorded, 
and  within  four  months  before  bank- 
ruptcy conveyed  other  laud  upon  sur- 
render of  the  unrecorded  deed  and  notes 
evidencing  indebtcdneBs,  held,  that 
there  was  no  preference.  Marsh  v. 
Leseman,  242  P.  484,  155  C.  C.  A.  260. 
Where  a  bankrupt  which  asiiigned  ac- 
counts to  defendant s  converted  pay- 
ments received  on  such  accounts,  but 
defendant  could  not  trace  such  conver- 
sions into  other  un assigned  accounts, 
it  cannot,  on  the  theory  of  the  trust, 
sustain  a  subsequent  preferential  as- 
signment of  other  accounts.  McGill  v. 
Commercial  Credit  Co.  IV.  C.)  243  P 
637. 
Plaintiffs,   vendors  of  land   who  Bold 
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to  corporation  BubaeqneDfly  adjn 
bankrupt,  held  not  entitled  to  «e 
mortgage  given  on  such  lands  1 
tractor  in  conaderation  of  his 
of  valid  liens;-  mortgage  not  b 
preference.  Lloyd  v.  Sichler, 
979,  04  Wash.  611. 

16.  PaymenU  hy  debtor,— At 
mon  law  an  insolvent  debtor  can 
one  creditor  over  others  by  a  pi 
made  in  good  faith  and  in  satisi 
of  a  real  debt,  Grandison  v  I 
son,  231  F.  785,  145  C.  C.  A.  605, 
fying  decree  (D,  C.)  220  F.  085. 
Payment-on  account  of  advances 
by  principal  creditor  of  bankn 
corporation  formed  to  carry  out  < 
sition  agreement,  by  assuming  pa 
of  compoaition  notes  and  re< 
transfer  of  bankrupt's  property, 
on  corporation's  bankruptcy,  to  bi 
erence.  In  re  Fleig  Mercantili 
237  F.  178,  150  C.  C.  A,  ^24, 

The  trustee  in  bankruptcy  c( 
cover  the  amount  of  the  check  jii 
the  bankrupt  in  good  faith  before 
dication,  but  deposited  in  a  bank 
than  the  one  on  which  it  was  d 
and  not  presented  to  the  drawee 
undl  after  adjudication,  tMison 
trie  Illuminating  Co,  of  Boston  v 
betta,  241  F,  468,  154  C,  C.  A.  3i 
Deposit  of  gold  dast  in  bank  I 
count  of  bankrupt  depositor  is  not  i 
fer  of  money  aa  payment  or  sec 
and  doea  not  operate  to  diminii 
tate  of  depositor.  American  Bai 
Alaska  v.  Johnson,  245  F,  312,  1 
C.  A.  5M. 

Where  contractor,  ail  months  I: 
his  bankruptcy,  gave  order  on  own. 
favor  of  subcontractor,  and  the  c 
paid  money  to  the  contractor,  whi 
mediately  paid  it  to  the  subcootr 
within  four  months  of  the  bankru 
and  the  trustee  sued  to  recover  it 
preference.  Art  Pa,  May  10,  188: 
I/.  17),  providing  that  no  person  ahi 
charged  aa  acceptor  of  order  wii 
written  acceptance,  waa  not  applii 
in  favor  of  the  trustee,  on  the  que 
of  acceptance  by  the  owner,  Joh 
Sctimitt's  Sons  v.  Shadrach  (C  O 
251  F.  874. 

Receipt  by  an  agent  of  paymet 
the  claims  of  two  creditors  of  bant 
a  grocery  company,  then  actually 
Bolvent,  after  notification  by  its  a 
ney  that  it  was  in  difficulties  and 
a  statement  to  him  by  its  president 
probably  untrue,  and  on  the  ej[ 
condition  that  he  surrender  the  b 
ment.  held  sufficient  to  stiatain  a  vei 
finding  the  payments  preferential, 
re  Cramer  &  Rogers  Grocery  Co.  (C 
A.)  2r,2  F,  112. 

Payments  made  bj  a  bankrutit  to  : 
lives  within  four  months  prior  to 
bankruptcy  held  recoverable  as  voii 
preferences,  Scbeuer  v.  Eatiaff  (U 
233  P.  473. 

Deposits  id  bank  by  bankrupt 
abortly  before  adjudication  held  ti 
feet   preference,   being  intended   U 
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luik  to  Mtkfj  ita  own  debt  In 
lirbnrn  Oil  &  Fertillxer  Co.  (D. 
10  F.  836. 

>re  it  did  not  appear  that  the 
upt  was  inaolvelit  when  he  bought 
la  copartner  or  thftt  the  firm  was 
DBolveot,  a  claim  for  loana  to  the 
apt  for  that  parpoae  cannot  be 
ed,  on  the  srouud  that  paymenta 
t  bankrupt  (o  his  copartner  were 
FntiaL  In  re  Keller  <D.  C.)  2BZ 
2. 

payment  of  proceeds  of  cheeks  by 
krupt  directly  to  a.  bank  with  the 
ion  of  extioguiahiiig  a  pre-eiist- 
idcbtedneu,  and  without  haviuK 
proceeds  credited  to  the  bank- 
account  is  voidable  aa  a  prefer- 
Chisbolm  v.  First  Nat.  Bank  of 
,  206  111.  App.  493. 
tro  a  debtor,  more  than  four 
IB  before  hig  bankruptcy,  gave  bills 
le  aa  security,  paymeuts  to  the 
«  within  four  months  of  bankrupt- 
old  not  be  set  aside  at  suit  of 
e  in  bankruptcy.  Dsvia  t.  Bill- 
99  A.  163,  :i54  Pa.  674. 
ment  b;  an  insolrent  to  one  who 
les  an  indebtedneaa  of  the  Inaol- 
therefor  ii  a  preference,  under 
wction.  McKnight  t.  Shadbolt, 
'.  473,  98  Wash.  660. 
Payment  or  trAnafar  by  third  par- 
An  SBB[gnment  of  accounts  by  an 
cot  corporation  to  its  presideut, 
lom  the  payment 8  were  transfer- 
)  the  creditor,  is  a  transfer  from 
iBolvent  corporatiou  to  the  cred- 
within  the  Bankruptcy  Act. 
liBon  V.  National  Banii  of  Com- 
!  of  Rocbeater,  231  F.  800,  145 
A.  620,  affirming  decree  (D.  C.) 
'.  981. 

idendB  paid  by  an  aaaignee  under 
ngnment  made  within  four  montbB 
to  bankruptcy  are  not  preferencea 
the  creditors  must  surrender  be- 
iroving  their  claims.  In  le  Vorck 
:.)  235  F.  665. 

tgages  executed  by  atockholdeti 
vor  of  corporate  creditor!  held 
;t  to  attack,  because  they  could 
Bsume  corporate  debts  to  eidu- 
of  their  own  creditors.  In  re 
ins  (D.  C.)  243  F.  792. 
Lortgage  given  by  mother  of  stock- 
?  on  her  land  to  creditor  of  com- 
(or  payment  of  amount  owed  by 
lolder  tor  stock,  he  in  turn  re- 
g  credit  from  company  which  later 
>etition  in  bankruptcy,  held  not  a 
lie  preference,  not  being  a  trans- 
!  company'a  property  and  not  de- 
g  ita  BBseCe,  McKay  v.  Sperry 
Co.',  163  P.  377,  96  Wash.  209. 
tre  one  pays  an  JudebtedueBs  of 
solvent  on  condition  that  a  mort- 
in  bia  name  which  has  been  paid 
remain  effective,  there  ib  a  preter- 
McKnight  y.  Shadbolt,  168  P. 
18  Wash.  666. 

Payments  to  attorneys  for  past 
;ure  service!.— Where  payment  by 
SuPP.D.S.Co»iP.'19— 136 


bankrupt  to  bis  attorney,  in  contempla- 
tion of  bankruptcy  and  for  services 
rendered  or  to  be  rendered  in  the  bank- 
ruptcy proceeding,  was  in  excess  of  the 
fair  and  reasonable  value  of  the  serv- 
ices rendered,  the  attorney  was  proper- 
^  required  to  return  the  excess.  In 
re  Porter  (C.  0.  A.)  253  F.  662. 

19.  Set-off  or  adlustieent  of  Mutnel 
UDO nets.— Under  section  dSa,  a  bank 
can,  with  knowledge  of  a  depositor'a 
insolvency,  set  off  againat  the  depos- 
itor's indebtedness  amounts  deposited 
in  the  usual  course  of  business;  such 
application  not  being  a  preference,  un- 
der section  60a.  Fourth  Nat.  Bank  of 
Wichita,  Kan.,  v.  Smith,  240  F.  19,  153 
C.  C.  A.  65. 

It  Is  permissible  for  a  bank,  under 
proper  circumstances,  to  set  off  the 
amount  of  deposits  against  the  depos- 
itor's indebtedness  to  it,  even  before  a 
petition  in  bankruptcy  is  filed;  It  not 
being  neceBBsry  to  await  an  order  of 
the  court,  though  such  set-off  may 
thereafter  become  subject  to  review  and 
control  by  the  court.    Id. 

Where  depositor,  who  was  indebted  to 
bank,  made  deposit  in  usual  course  of 
buainess,  bank's  applicatiou  in  amount 
of  deposit  to  its  indebtedness  is  valid 
as  set-off,  under  section  68a,  and  is  not 
preference  under  section  60a.  Ameri- 
can Bank  of  Alasfaa  v.  Johoaon,  245  F. 
312.  157  C.  C.  A.  604. 

Tbat  books  of  bank  did  not  show  en- 
try of  credit  until  day  after  deposit  of 
gold  dust  does  not  change  character  of 
transaction,  where  at  time  of  delivery 
of  dust  to  hank  credit  was  actually 
given  by  tellera'  slips.    Id. 

Application  by  a  bank  of  the  general 
deposit  of  an  insolvent  customer  prior 
to  its  bankruptcy,  on  its  notes  not  yet 
due  held  to  have  effected  a  preference. 
Fifth  Nat.  Bank  of  City  of  New  Tork 
V.  Lyttle  (C.  C.  A.)   260  F.  361. 

Under  Park's  Ann.  Civ.  Code  Ga. 
i  2222,  held,  that  satiafaction  of  notes 
of  insolvent  company  by  application  of 
deposita  made  shortly  before  bankrupt- 
cy with  that  intention  could  not  be  up- 
held, where  directors  of  creditor  bank 
and  of  insolvent  company  were  in- 
dorsera  of  the  notes.  In  re  Fairbnrn 
Oil  &  Fertiliser  Co.  fl>.  C.)  240  F. 
835. 

Prior  to  the  declaration  of  bankrupt- 
cy the  bankrupts  deposited  gold  dust 
in  the  defendant  banfa,  to  which  they 
were  then  indebted  in  an  equal  or 
larger  sum.  The  bank  immediately 
credited  the  amount  on  the  note  of  the 
banknipta  held  by  the  bank.  On  suit 
brought  by  the  trustee  subsequently 
appointed  to  recover  the  amouot  of  the 
deposit  as  an  unlawful  preference  witb- 
io  four  months,  held,  the  bank  bad  a 
right  to  set  off  against  a  debt  due  it 
from  the  bankrupts  any  deposit  of  the 
bankrupts  held  by  it  at  the  time  of 
bankruptcy,  and  such  set-off  would  not 
amount  to  a  preference,  nor  be  void- 
able   at    the    election    of    the    trustee. 
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JobDBon  V.  AinericaD  Bank,  5  Alaslu, 
145. 

Under  sectiona  63b(1),  68.  giving  of 
check  b;  ooe  iDSolveat,  but  before  ad- 
judication, held  an  exercise  b;  tbe  per- 
tiea  of  the  right  of  set-off,  so  that  the 
trustee  could  not  recover  the  amount 
of  the  check  from  drfeadautB,  who  had 
knowledge  of  the  insolvency.  Putaant 
V.  United  States  Trust  Co.,  Ill  N.  B. 
909,  223  Masa.  1»9. 

Under  Eeetions  60b,  68b,  held  vrhile 
a  bunk  could  apply  deposits  to  its  debt, 
sums  dopuBJtpd  with  bank  to  enable  it 
to  make  such  appUcation,  and  thus  have 
a  preference,  may  be  recovered  by  trus- 
tee in  bankruptcy.  Johnson  v.  Gratiot 
County  State  Bank  (Mich.)  100  N.  W. 
544. 

Under  section  CS,  aet-oS  by  a  bank, 
in  absence  of  fraud  or  collusion,  against 
a  debt  due  it  from  a  depositor  the 
amount  of  deposits  made  afler  Che  bonk 
bad  knowledge  that  the  depositor  waa 
insolvent,  does  not  create  a  preference. 
Dunlap  V.  Seattle  Nat,  Uank  (Wash.) 
161  P.  304. 

20.  Partial  payment!  on  runnlns  ac- 
counts.—lu  replevin  for  apples  sold  by 
defendant  corporation  to  plaintiff,  vice 
president  and  director,  held,  corpora- 
tion being  indebted  to  plaintiff,  giv- 
ing credit  for  npplea  did  not  make  sale 
void  BB  preferential  claim,  although  de- 
fcnilant  became  bankrupt  within  four 
months.  Gleason  v.  Bush  (Snp.)  166 
N.   V.  S.  321,   100  Misc.  Rep.  608. 

Where  the  account  between  a  bank- 
rupt and  his  creditor  during  the  four 
months  prior  to  bankruptcy  is  an  ac- 
count  current,  tbe  balance  when  the 
transaction  ceased,  and  not  the  par- 
ticular items,  are  to  be  considered  in 
determtuing  whether  there  has  been  n 
preference.  Dualap  v.  Seattle  Nat 
Bank  (Wash.)  161  P.  304. 

21.  Time  of  giving  preferenea,  and 
necessity  and  effect  of  reglst rattan.— 
See  Stellwagen  v.  Clum,  38  S.  Ct.  215, 
245  U.  S.  605,  02  L.  Ed.  507,  answer- 
ing certiGer)  queations  218  F.  730,  134 
C.  C.  A.  408,  and  anawera  to  certiSed 
questions  conformed  to  (C.  C.  A.)  250 
F.  1022. 

Contract  between  railroad  company,  a 
construction  company,  and  the  latter's 
sureties,  held  to  create  an  equitable 
lien  in  favor  of  nil  liens  which  the  par- 
ties should  deem  to  have  color  o(  right, 
and  the  fund  set  apart  therefor  more 
than  four  months  before  bankruptcy  of 
construction  companj'  waa  not  a  pref- 
erence as  to  a  specific  beneficiary  to 
whom  payment  was  made  within  tbe 
four  months.  Johnson  v.  Root  Mfg. 
Co..  30  S.  Ct.  520,  241  U.  S.  160,  60 
L.  Ed.  034,  nffirmine  decree  Root  Mfg. 
Co.  V.  Johnson.  219  F.  397,  135  C.  C. 
A.  130, 

A  transfer  of  property  assigned  to 
the  bankrupt's  president  to  secure  in- 
dorsement held  to  have  been  made 
within  ttie  four  months'  period,  though 
authorized  by  resolution  before  that  pe- 
(2162) 
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riod.  Grandiaon  v.  NatioDal  Bu 
Commerce  of  Rochester,  231  F. 
145  C.  C.  A.  620,  affirming  decre 
C.)  220  F.  981. 

Whether  a  debt,  to  secure  wh 
lien  was  created  within  four  m 
of  bankruptcy,  was  a  pre-existing 
within  this  section,  must  be  deten 
as  of  the  date  of  the  creation  o 
lien.  In  ce  Mossier  Co.,  23&  F. 
152  C.  C.  A.  250. 

22. TiMS  of  flllng  petition. 

der  section  60,  aubda.  "a,"  "b 
amended  by  Act  Cong.  Feb.  5, 
{  13.  and  Act  Cong.  June  25,  19 
412,  {  11,  preferential  character 
transfer  by  the  bankrupt  is  to  I 
termined  aa  of  the  date  ot  the  fili 
the  petition  in  banfcraptcy,  and  i 
of  tbe  date  of  the  transfer.  R 
atein  v,  Lottow,  111  N.  E.  9T3 
Mass.  227. 

23. Reecrdlag    or    fliiafl    I 

Recording  of  conveyance  held  noi 
quired"  by  law  within  Bection  6( 
amended  by  Act  Feb.  5.  1903,  am 
tion  60b  aa  amended  by  Act  Jui 
1910.  as  to  avoidance  of  prefer 
transfers  recorded  within  four  mi 
where  under  Gen.  Code  Ohio,  | 
failure  to  record  does  not  render 
valid  as  to  creditors.  Carey  v,  J 
hue.  36  S.  CL  3S6.  240  U.  S.  430, 
Ed,  726,  reversing  decree  213  F. 
129  C.  C.  A.  664. 

Under  section  60b,  as  amendi 
Act  June  25,  1910,  c.  412.  |  47a 
Civ.  Code  Ga,  1910,  t  3260.  moi 
recorded  within  four  months  t 
liankruptey  and  before  any  credito 
acquired  superior  rights  held  vol 
against  trustee.  Martin  v,  Comm 
Nat.  Back  of  Macon,  Ga.,  38  S.  Ct 
245  V.  S.  S13,  62  L.  Ed.  441.  » 
ing  judgment  228  F.  651,  143  0. 
173, 

Under  section  60b,  and  in  vi( 
amendments  and  of  section  47a,  a 
tel  mortgage  given  by  a  bankrupt 
than  four  months  before  the  Sli: 
petition  is,  where  not  recorded 
a  few  days  of  filing,  voidable  by  ti 
aa  s  preference,  being  a  conreyam 
quired  to  be  recorded  by  Kirby'a 
Ark,  g  r>-'!9e,  regardless  of  tbe  con! 
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Maloney.  233  F.  967,  147  C.  C.  A. 
affirming  decree  In  re  T.  B.  F 
CommissiOD  Co.  (O.  C.)  225  F.  2* 

Under  section  60a.  and  Real  '■ 
erty  Law  N.  T.  |  291,  unrecorde 
curity  deed,  executed  more  than 
months  before  bankruptcy,  held  i 
voidable  preference.  Marsh  v.  . 
man,  242  F,  484,  156  O.  C.  A.  260. 

The  recording  of  a  contract  of 
ditional  sale  nnder  which  a  bani 
obtained  poaaession  of  property  hel 
a  transfer  of  property  by  him  i 
could  be  attacked  by  tbe  trusti 
preferential.  In  re  Terrell,  246  F. 
tm  C,  C.  A.  45. 

Where  there  was  no  subsequent 
chaser  before  court,  conveyance  of 


propertr  more  tban  four  months 
filtng  of  liiTotuntar;  petition  in 

upt<ry  is  not  subject  to  attack  as 
ential,  under  this  sect  ion  thoufth 
corded  more  than  tout  months  be- 
letition,  Coinp.  St.  Wyo.  1910,  || 
3654.  requiring  recording  onl;  to 
'  deed  effective  as  against  sub- 
at  purchaser.  Hoahaw  v.  Cos- 
247  F.  22,  158  C.  C.  A.  240. 
er  section  60b.  trustee  in  bank- 
r  as  representadTe  of  general 
ors  mar  attack  as  preferential, 
1   mortgages   given   bj    bankrupt. 

under  stale  law  tbey  were  requir- 

i)«  recorded,  and  they  were  not 
led  until  within  four  montba  of  fil- 

petition.  National  Bank  of  Bak- 
d  V.  Moore,  247  F.  913,  160  C.  C. 
i.  certiorari  denied  38  S.  CL  427, 
.  S.  607,  62  L.  Kd.  1241. 
mortgage  given  by  bankrupt  more 
[our  months  before  filing  of  peti- 
which  under  state  law  was  valid 
It  creditors  other  than  those  hav- 
licn,  is  not,  though  recorded  with- 
ir-motlth  period,  subject  to  attack 
jBtee,  who  under  section  47a,  as 
led   by  Act   June   25,    1810,   f   8, 

status  of  a  lien  creditor  as  of 
petition  was  Sled ;  mortgage  hav- 
«n  recorded  before  rights  of  any 
creditors  attached.  Bonner  v. 
Xat.  Bank,  248  F.  682,  160  G.  C. 

nortgage,  executed  b;  bankrupt 
than  four  months  before  petition 
iled,   which  under  state  law   was 

against  creditors,   is  not,  though  ' 
ed  within  four-month  period,  open 
ack  under  Ibis  section,  as  amend- 

Act  June  25.  1910.  {  11.    Id, 
ler  scctioaB  60a.  60b,  as  amended 
t  Feb.  5.  1903.  6  13,  and  Act  June 
!10,  j  11,  a  chattel  mortgage  not 
led   until   a   few   dnya   before    the 

of.  mortgagor's  petition  in  bank- 
I.  which  under  Rev.  St.  Me.  c. 
1,  bad  to  be  recorded  to  be  valid, 
'Slid  as  a  preference.  In  re  AI- 
3.  C.)  233  F.  HW. 
rould  seem  that  since  the  amend- 

of  1810,  clothing  a  trustee  in 
uptcy  with  the  rights,  remedies, 
owers  of  the  b<^der  of  a  lieu  ob- 
!  by  legal  proceedings,  a  mortgage, 

the  Georgia  law.  Is  required  to  be 
led  within  the  meaning  of  section 
Hawkins  v.  Danncnberg  Co.  ID. 
4  F.  752. 

ate  statute  requiring  the  recording 
aveyances  to  render  them  valid 
It  subsequent  purchaxerii  and  in- 
'ancers  in  good  faith  without  no- 
]ut  not  as  against  general  credi- 
ts not  a  law  requiring  them,  to  be 
led,  within  the  meaning  of  section 
IS  amended  by  Act  Feb.  5,  liX13. 

Johnson  t.  Barrett  (D,  C.)  237  F. 

ler  sections  60a,  60b,  avoiding 
ential  traosfera  by  an  insolvent 
led  within  four  months  before 
uptcy  proceedings,  'if  by  law  such 
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recording  •  •  •  is  required"  the 
word  "required"  does  not  mean  required 
for  any  purpose,  and  in  view  of  Gen, 
Laws  R.  1.  1909,  c.  253,  |  2,  making  an 
unrecorded  mortgage  as  between  the 
parties  valid,  the  mere  failure  to  record 
is  insufficient  evidence  of  a  tacit  agree- 
ment between  the  bankrupt  and  the 
mortgagee  to  withhold  it  from  record  for 
improper  purposes.  In  re  Anderson  (D. 
C.)  252  F.  272. 

A  deed  of  trust,  not  recorded  until 
after  the  filing  of  the  petition  in  bank- 
ruptcy, held  to  have  taken  effect  as  to 
the  creditors  of  the  debtor,  and  as  to 
his  trustee  in  bankruptcy,  as  of  the 
date  when  they  received  actual  notice 
of  it.  and  hence  not  voidable  as  a  pref- 
erence at  the  trustee's  suit,  under  aec- 
tioD  60b,  as  amended,  and  Code  D.  C. 
S  499.  SUples  V.  Warren,  46  App.  D. 
C.  363. 

This  section  does  not  make  void  any 
mortgage,  etc.,  which  would  nut  other- 
wise have  been  voidable  had  it  been 
made  within  the  four  months  of  the  fil- 
ing of  bankruptcy  petition,  but  has  the 
eFTrct  of  making  the  date  from  which 
the  four  months  run  start  from  the  re- 
conling  or  filing  for  registration,  rath- 
er than  from  the  dale  of  its  execution, 
though  mere  failure  to  file  for  record 
will  not  destroy  validity  of  the  instru- 
ment; but  where  a  chattel  mortgage  up- 
on a  stock  of  lumber  of  one  who  became 
bankrupt  was  not  filed  for  record  four 
montbu  before  the  petition  in  bankrupt- 
cy was  filed,  and  by  agreement  between 
the  parties  was  withheld  from  record 
for  the  interest  and  protection  of  the 
mortgagor,  the  mortgage  was  void  be- 
cause within  the  preferential  class  pro- 
hibited by  this  section.  Gray  k  Dud- 
ley Hardware  Co.  v.  Guthrie  (Ala.)  75 
So.  .S18. 

The  husband  eTecute<I  a  deed  and  a 
bill  of  sale  as  a  chattel  mortgage  to  bis 
wife  on  February  3,  1912.  in  considera- 
tion of  money  advanced  from  her  sepa- 
rate estate.  The  wife  forwarded  the 
instruments  to  an  ageut  in  Fairbanks, 
with  instructioQB  to  have  them  recorded. 
Before  they  were  filed  for  record  the 
husband  telephoned  to  the  wife's  nseut 
to  withhold  them  from  record,  which 
was  done  without  the  wife's  knowledge. 
In  August  the  wife  first  leorneS  the  in- 
struments had  not  been  recorded,  and 
immediately  caused  them  to  be  filed  for 
record,  and  they  were  recorded  on  Au- 
gust 7,  1912.  On  October  28,  1912,  the 
husband  was  declared  a  bankrupt  and  a 
trustee  for  bis  estate  appointed,  who 
brought  this  suit  to  vacate  the  convey- 
ances to  the  wife  as  an  alleged  prefer- 
ence within  four  months  of  the  decla- 
ration of  bankruptcy.  Held,  as  between 
the  parties,  the  deed  and  bill  of  sale  as 
a  chattel  mortgage  were  valid  without 
record,  and  their  record  at  any  time 
prior  to  the  declaration  of  bankruptcy 
conveyed  tide  to  the  wife,  and  did  not 
unlawful   preference    to 
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h«r.  Wooldridse  t.  WilUaDU,  6  Alu- 
ka,  149. 

"Holmes  uotM,"  evideodng  condition- 
al sales,  were  Dot  voidable  preferencM 
of  the  purchaser  under  tliis  section,  as 
amended  in  1903  and  1810,  although 
not  recorded  until  ten  daji  prior  to  the 
filing  of  bankruptcy  petition;  it  not  ap- 
pearing that  the  pnrchaeer  was  insol- 
vent at  the  date  of  Buch  recording,  and 
such  notes  not  constituting  a  transfer 
by  him  of  any  of  his  property.  D« 
Laval  Separator  Co.  v.  Jones,  102  A. 
968, 117  Me.  95. 

Deed  to  wife  before,  but  not  recorded 
until  within,  four  montha  period,  held 
not  preference,  nnder  ptoviaion  of  sec- 
tion 60b,  that  four  months  period  shall 
not  expire  until  four  montba  after  date 
of  recording  transfer,  where  recording 
is  required  by  law.  Oetman  v.  Ldppert 
(Sup.)  157  N.  I.  S.  867,  171  App.  Div. 


24.  Insolvfaoy  of  debtor^-Duder  sec- 
tion 00b,  insolvency  at  time  of  ttanafer 
which  must  be  shown  to  avoid  transfer 
SB  preference  is  not  merely  that  d«btor 
was  unable  to  pay  all  bis  debts  if  then 
presented,  but  under  section  1,  sut>d. 
15,  that  bis  property  at  fair  valuation 
was  then  insufBcient  to  pay  his  debts. 
In  re  Walker  Starter  Co.,  236  F.  28B, 
148  O.  C.  A.  645. 

In  proceeding  to  set  aside  assignment 
of  book  accounts  by  bankrupt,  on 
ground  that  it  effected  preference,  evi- 
dence held  to  show  that  bankrapt  was 
insolvent  at  time  assignment  was  made. 
In  re  Gottlieb  &.  Co.  (D.  C.)  246  P. 
130. 

To  entitle  trustee  in  bankruptcy  to 
recover  preference  under  section  60b, 
trustee  muat  show  that  at  time  of 
transfer  bankrupt  was  "insolvent," 
property  under  fair  valuatioa  being  in- 
sufficient to  pay  debts,  also  that  pay- 
ment operated  as  a  preference,  and 
creditor  bad  reasonable  cause  so  to  be- 
Ueve.  McAleer  v.  People's  Bank  (Ala.) 
80  So.  94. 

In  suit  by  trustee  in  bankruptcy  to 
recover  the  book  accounts  which  bank- 
rupt had  assigned  an  advances  to  him 
by  defendant,  to  determine  the  ques- 
tion of  .solvency,  debts  of  the  bank- 
rupt's partnership  on  which  he  was 
jointly  liable,  and  whose  debts,  on  its 
dissolution,  he  bad  agreed  to  pay,  held 
properly  added  to  bankrupt's  personal 
debts,  to  ascertain  his  entire  Indebted- 
ness. Rubenstein  v.  Lottow,  111  N.  B. 
973,  223  Mass.  227. 

In  proceeding  to  determine  in  bank- 
ruptcy proceediug  whether  transfer  of 
debtor  is  preferential,  state  rule  of  in- 
solvency is  to  be  followed.  Simpson 
V.  Western  Hardware  &  Metal  Co.,  167 
P.  113.  97  Wash,  826. 

Where  corporation,  at  time  of  trans- 
fer, was  unable  to  pay  its  debts  in  due 
course  of  business,  it  was  insolvent 
within  state  rule,  and  transfer  was  pref- 
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2S.  IntsatloB  of  debtor^ 
Bankruptcy  Act,  |  67e,  and  Sto< 
poration   I«w   N.   T.    |   66,  a 

ence  is  voidable,  if  made  with  ii 
give  a  preference.  Grandisoa  ' 
ertson,  231  P.  785,  145  C.  C. 
modifying  decree  (D,  C.)  220  F. 

The  exercise  of  a  pre-exlsdni 
lawful  in  the  local  jurisdiction,  a 
occurring  within  four  montha  I 
bankruptcy,  is  not  an  illegal  prel 
unless  made  with  intent  to  hiiide 
fraud  creditors.  Macdonald  v 
Indemnity  Co.,  97  A.  332,  90  Co: 

Where  bankrupt's  trustee  snei 
aside  as  preference  assignment 
counts,  it  was  not  necessary  t 
bankrupt  intended  preference; 
having  shown  preference  aa  del 
Bankruptcy  Act.  Ahele  v. 
Trust  Co..  117   N.   E.  S33,  22t 


26.  Creditor'*  knowledge  or  o 
Ml  of  .—Under  sections  ODa,  I 
amended  in  1903  and  1910,  a  ' 
preference  must  be  received 
having  reaaon  to  betiev«  it  eff 
preference-  Grandison  v.  Eol 
231  F.  786,  145  C.  C.  A.  606, 
ing  decree  (D.  C.)  220  F.  986. 

The  trustee  in  bankruptcy  ■ 
cover  a  transfer  made  witlu 
months  prior  to  the  petition  bj 
solvent  debtor,  which  gave  the 
fecee  a  greater  percentage  thi 
er  debtors,  if  the  transferee  h 
sonsble  cause  to  believe  it  was 
erence.  Grandison  v.  Nations 
of  Commerce  of  Rochester,  231 
146  C.  C.  A.  620,  affirming  dec 
C.)  220  F.  981. 

Notwithstanding  section  60a,  ( 
(or  determining  whether  the  i 
had  cause  to  believe  that  the  [ 
operates  as  a  preference  under 
60b.  is  the  time  of  payment,  i 
the  time  of  distribution.  W.  ! 
A  Co.  T.  Whitmer,  231  T.  893, 
C.   A.   80. 

Where  a  bank  in  due  course  i 
ness,  without  notice  that  the 
were  insolvent,  took  notes  sect 
a  deed  of  trust,  the  fact  that  tt 
ers  were  adjudged  bankrupts 
less  than  four  months  does  not 
the  security.  Peninsula  Bank  ' 
liamsburg,  Va.,  v.  Wolcott,  232 
146  C.  C.  A.  260. 

The  burden  of  proof  being 
trustee,  the  lieu  of  a  lessor  pt 
by  levy  of  distress  warrant  witl 
months  of  bankruptcy  cannot 
aside  under  section  60b  in  the  : 
of  evidence  that  the  lessor  ba< 
to  believe  a  preference  was  giv 
re  Mossier  Co.,  239  F,  262,  151 
A.  250. 

Knowledge  by  the  bank  of  th' 
vency  of  a  depositor  at  the  t 
making  the   set-off  does  not  in 
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b  aet-off  as  against  tbe  deposltor'a 
■te«  in.  bankioptCT.  Fourth  Nat. 
Dk  of  Wicblta,  Kan.,  v.  Smitb,  240 
19,  15^  C.  C.  A.  DC. 
.  bank,  which  diBcounted  for  a  eaa- 
ler  notes  secared  by  a  deed  at  traat 
ore     the    maker's    boiikniptcf,    held 

a  bolder  for  value,  entitled  to  en- 
ce  tbe  deed  ot  trust,  which  was 
dable  between  the  partiea  as  a  pret- 
nce.      Bridgeton  Nat.  Bank   7.   War 

C.  A.)  253  P.  781. 
VuBtee,  suing  to  recover  paymentB 
ged  to  have  been  avoidable  prefer- 
es,  held  bound  to  show  that  de- 
dant  had  reasonable  cause  to  be- 
'e  that  bankrupt's  property  at  fair 
uation  was  lees  tbsu  indebtedness, 
lord  V.  Morrill  (D.  C.)  239  F.  190. 
Hie  re  a  bankrupt  confessed  judg- 
nt  in  favor  ot  a  creditor,  allowing 
to  obtain  payment  to  exclusion  of 
era,  and  creditor  bad  reasonable 
und  to  believe  that  such  transaction 
lid  effect  preference,  it  is  a  pref- 
nee,  within  section  60b,  as  amend- 
in  1010.  Grant  v.  National  Bank  of 
lum  (D.  C.)  232  F.  201. 
1  determining  whether  defendant, 
ch   received  assignment  ot  accounts 

a  bankrupt,  had  knowledge  ssslgn- 
it  would  effect  preference,  standsrd 
conduct  is  external  standard,  and 
es  no  account  of  personal  equation 
ivitnesses  produced  as  experts.   Mc- 

V.   Commercial  Credit  Co.   (D.  C) 

F.  637. 
be  eierciae  of  the  right  of  set-off 
to  aa  unmatured  note  within  four 
iths  preceding  petition  for  bagk- 
tcy  does  not,  as  a.  matter  of  law, 
iblish  a  preference;  but  that  must 
determined  es  a  fact,  depending  up- 
wbetber  the  creditor  had  reaaonablo 
se  to  believe  tbat  the  transaction 
lid  effect  a  preference.  Patnain  v, 
ted  States  Trust  Co.,  lU  N.  E.  969, 
Maos.  199. 

^here  bankrnpt'e  trustee  sued  to  set 
le  as  preference  assignment  of  ac- 
Dts,  it  was  not  DeceasBry  to  show 
t  assignee  believed  preference  waa 
inded;  trustee  having  shown  pref- 
ace as  defined  by  Bankruptcy  Act 
■le  t.  Beacon  Trust  Co.,  117  N.  H. 
,  228  Maas.  438. 

bough  "reasonable  cause  to  believe" 
Jitferent  in  meaning  from  "reason- 
■  cause  to  suspect,"  trustee  in  bank- 
tcy.  suing  to  set  aside  coaveyance 
ireference,  was  not  required  to  show 
olute    knowledge    by   creditor    bank 

its  vice  president,   who   took 


!  tor 


.  that 


tould 


ct   preference,   but   only   reasonable 
le    of   belief.      Dnderwood   v.   Win- 
t  (Mass.)  121  N.  E.  624. 
ayments  by  an  insolvent  debtor  are 

recoverable   as   preferences  unless 
payee  bad  actual  or  constructive  no- 

of    the    debtor's   insolvency    when 
r    were   mode.     Scott   County  Mill- 


ing Co.  V.  Powers,  73  Bo.  792,  112 
Miss.  79& 

Before  recovery  can  be  had  by  k 
trustee  in  bankruptcy  under  section  60b, 
it  must  appear  that  person  receiving  a 
preference  bad  a  reasonable  cause  to 
believe,  not  only  ,that  the  bankrupt  was 
insolvent,  but  thst  he  was  receiving  a 
preference.  Williams  v.  Davidson 
(Wosh,)  176  P.  334. 

27. Grounds     of     iRspldon     or 

do ubt.-^red Iter's  mere  suspicion  that 
debtor  who  makes  payment  or  gives 
security  is  insolvent  does  not,  where 
transaction  occurs  within  four  months 
of  bankruptcy,  render  it  preferential, 
but  it  is  necessary  tbat  creditor  have 
reasonably  founded  belief  of  debtor's 
insolvency.  In  re  States  Printing  Co., 
238  F.  778,  151  C.  C.  A.  625;  Bank 
of  Commerce  v.  Brown,  249  F.  37,  161 
C.  C-  A.  97;  Farmers'  SUte  Bank  v. 
Freeman,  249  F.  570,  161  C.  C.  A.  505, 
Donohuc  V.  DykBtra  (D.  C.)  247  P. 
593;  Putnam  v.  United  States  Trust 
Co.,  Ill  N.  E.  969,  223  Mass.  199; 
Rubeustein  v.  Lottow,  111  N.  E.  973, 
223  Mass.  227;  Dunlap  v.  SeatUe  Nat. 
Bank  (Wash.)  161  P.  364. 

Actual  knowledge  or  belief  of  an  in- 
tent to  prefer  is  not  necessary  to  ren- 
der a  trnngsction  open  to  attack  under 
this  section  as  preferential,  nor  is  a 
mere  suspicion  of  a  preference  enough 
to  invalidate;  but  the  rule  applicnbis 
to  negotiable  paper  should  not  be  ap- 
plied, and  instead  "what  is  reasonalile 
cause  to  believe."  etc.,  must  depend  on 
the  facts  ot  each  case.  Bassctt  v,  Ev- 
ans (C.  C.  A.)  253  F.  532. 

2B. Facts    putting    on    laquiry^ 

Duty  to  InvMtigate^A  creditor,  to 
whom  an  insolvent  corporation  assigned 
on  account,  held  chargeable  under  the 
evidence  with  facts  sufficient  to  put  him 
on  inquiry,  which  would  have  disclosed 
tbe  Insolvency.  In  re  States  Printing 
Co.,  238  F.  775,  161  C.  C.  A.  625. 

Facts  as  to  conveyance  by  bankrupt 
to  bis  mother  and  sister  to  be  applied 
oil  a  debt  held  not  to  show  knowledge 
on  their  part  that  they  would  receive  a 
preference  over  other  creditors.  Wat- 
son V.  Adams,  242  F.  441,  155  C.  C.  A. 
217. 

Person,  taking  mortgage  from  one 
subsequently  becoming  bankrupt  to  se- 
cure prior  loans,  held  bound  to  draw 
inferences  naturally  following  from 
facta  coming  to  his  attention,  and 
charged  with  knowledge  which  a  rea- 
sonable Inquiry  would  have  fnrniBhed. 
In   re   Sutherland  Co,    (D.   C.)   245   F. 

Party,  taking  mortgage  on  bankrupt's 
fixtures  and  stock  in  trade  to  seenre 
loan  then  made  and  prior  loans,  held 
to  have  reasonable  cause  to  believe 
that  the  bankrupt  was  insolvent.    Id. 

Bankrupt's  creditor  receiving  pay- 
ments on  debt  with  notice  of  conditions 
Buificient  to  have  put  him  on  inquiry 
was  chargeable  with  notice  of  all  [acts 
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telatiDS  to  bankrupt's  financial  situation 
wUicb  BUcb  inquiry  would  have  diacius- 
ed.  Jaouba  t.  Sapersteln,  114  N.  E. 
360,  2:>a  Mass.  300. 

Creditor  paid  or  secured  by  iuBolvent 
debtor  is  cbargeoble  with  notice  of 
facts  that  a  reasonable  inquiry  migbt 
be  expected  to  disclose,  Hiougb  it  ia 
not  necessary  under  Bankruptcy  Act 
tLat  creditor  should  know  or  believe 
dfcbtor  to  be  insolvent.  Walter  v.  Na- 
tiuunl  Fire  Ins.  Co.,  Hartford,  Conn. 
(.Xflj.)   Ift4  N.  W.  669. 

29.  —  Circumstances  con«tituting 
grojnd  for  li»liet.^Facts  held  to  show 
that,  vbeu  defendant  received  payment 
of  debts  abortly  before  debtor's  bank- 
ruptcy, be  bod  reaaonable  cause  to  be- 
lieve that  he  would  receive  a.  prefer- 
ence, and  was  acting  for  tbe  purpose 
of  procuring  a  prefereuce.  Healy  v. 
Wehrung,  2a»  F.  680,  144  C.  C.  A.  98. 

A  bank  held  to  have  reaaonable  cause 
to  believe  that  a  t-hattel  mortgagor  was 
insolvent,  and  that  a  preference  would 
result  from  the  mortgage,  so  that  it  ia 
voidable,  under  section  80b.  Bosenthal 
V.  Bronx  Nat.  Hank,  231  F.  691,  145 
C.  C.  A.  577,  affirming  decree  (D.  C.) 
222  F.  83  and  certiorari  denied  Bronx 
Nat.  Hank  v.  Rosenthal,  36  S.  Ct.  723, 
60  L.  Kd.  1230. 

A  bank  held  to  have  knowledge  or 
reasonable  cause  to  believe  that  a  pref- 
erence was  iuteaded  by  payments  made 
to  it.  Grandison  v.  National  Bank  of 
Commerce  of  Qocheater,  231  F.  800, 
145  C.  C.  A.  620,  affirming  decree  (U. 
C.)   220  F.   981. 

Where  notes  secured  by  deed  of 
trust  were  taken  in  part  aatiafaction  of 
au  old  debt,  the  holder  does  not  obtain 
priority,  having  knowledge  that  maker, 
who  was  adjudged  a  banhrupt  in  less 
than  four  months,  was  then  in  failing 
eircumstancea.  Peninsula  Bank  of  Wil- 
liamsburg, Va.,  V.  Wolcott,  232  F.  08, 
148  C.  C.  A.  260. 

Preferential  payment  to  bankrupt's 
wife  held  recoverable,  where  she  par- 
ticipated in  transactiona  by  which  he 
divested  himself  of  practically  all  of 
his  property  in  paying  part  of  his  debts, 
and  <knew  that  others  were  unpaid. 
Watson  v.  Adams,  242  F.  441,  155  C. 
C.  A.  217. 

Under  Bankruptcy  Act  mere  fact  that 
claimant  knew  from  debtor's  statement 
that  he  had  previously  been  financially 
embarrassed  and  hard  pressed  by  his 
creditors  is  not  enough  to  show  that 
payment  on  eve  of  bankruptcy  waa 
preference,  where  debtor  had  subse- 
quently informed  claimant  that  he  had 
financed  hia  businesa  and  was  all  rignt. 
Ii,  re  Salmon,  249  F.  300.  161  C.  C.  A. 
308.  reversing  order  (D.  C.)  239  F.  413. 

A  mortgage  given  by  a  bankrupt  to 
secure  certain  creditors  held  preferen- 
tial, within  this  section;  the  circum- 
stances being  sufficient  to  charge  the 
creditors  with  reaaonable  notice  they 
were  aecuriug  a  preference.  BasseCt  T. 
Evans  (C.  C.  A.)  253  F.  532. 
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The  knowledge  of  a  creditor  thi 
payment  to  him  is  out  of  fund  wbid 
if  tbe  debtor  became  bankrupt,  wad 
be  needed  equally  by  other  creditor! 
renders  the  transfer  to  him  voidablf 
nnder  section  60b,  where  bankruptc 
intervenes  within  four  mdntba.  Schfo 
er  V,  Katzoff  (D.  C.)  233  F.  473. 

Where  a  creditor  of  s  corporatio 
knew  of  insolvency  of  corporation,  i 
well  as  of  insolvency  of  its  coDtroUin 
Btockholdera,  a  note  given  such  credilo 
by  stockholders  for  amount  of  its  cUii 
against  corporation  constituted  a  l«{i 
fraud  against  individual  creditora  c 
Btoekholdera,  and  was  not  provah' 
against  tbem  individually.  In  re  Hbi 
kins  (D.  C.)  249  F.  355. 

The  admisaion  by  an  assignee  that 
knew  that  his  assignor  waa  insotvel 
coupled  with  the  facts  that  assisnor  i 
tained  control,  and  that  the  assiKnm' 
waa  only  taken  as  security  indicat 
reasonable  cause  to  believe  that  the  i 
aignment  would  effect  a  prefereuce  » 
notice  to  the  assignee  of  the  fraudul; 
intent  of  tbe  aasignor.  Bryant  v.  W 
(Sup.)  158  N.  Y.  S.  678,  94  Miac  B 
C83. 

30.  Imputed  knowladga  of  afl' 

or  attorneys-Knowledge  of  an  att 
ney,  who  acted  in  the  transaction  ^li 
culminated  in  preferential  payment 
his  client,  a  creditor  o(  the  bankri 
is  imputable  to  tbe  client.  Farm' 
State  Bank  v.  Freeman,  249  F.  579. 
C.  C.  A.  505. 

Though  tbe  president  aud  caibigf 
a  national  bank  were  officers  of  g  coj 
poration  holding  notes  of  the  bankrup. 
secured  by  a  deed  of  trust,  which  itg^ 
found  voidable  as  a  preference,  held, 
that  the  evidence  was  insulScient  to 
charge  Che  bank,  which  discounted  tbe 
notes  before  bankruptcy  with  knosi- 
edge  of  Che  bankrupt's  insolv«i>ey. 
Bridgcton  NaL  Bank  v.  Way  (C.  C.  i.) 
253  F.  731. 

Recovery,  as  preferences,  of  pas- 
menta  by  an  insolvent  cor[)orHtion  foi 
flour  ahipped  to  it  could  not  be  baa** 
on  the  knowledge  of  payee's  agen*  ' 
such  insolvency,  where  he  was  bua">e 
manager  of  the  corporation  ai»*  ."^ 
engoged  in  a  scberae  to  defraod  eitl 
the  payee  or  the  corporation  or  "° 
Scott  County  Milling  Co.  v.  Po^^"' 
So.  792,  112  Miss.  708. 

32.  Prefsronca  of  partaarship  ^^ 
dividual  creditors.— For  insolvpr*.'  ^, 
ners  of  an  insolvent  firm,  witJ*'*' 
months  of  petition  in  bankruptcy,  10 
cure  a  firm  debt  on  their  i'^di'pil/,, 
properties,  is  a  preference.  (•,  Wj 
Coal  &  Coke  Co.  v.  Discr,  239  t  ftv 
152  C.  C.  A.  321.  ■  l^f 

In  bankruptcy  proceeding  sg^  ' 
partnerabip  and  each  of  its  injivj^^H 
partners,  creditors  holding  joint  t^ 


"  'every 


end  creditors  holding  joint  and  si 
notes  held  of  the  fourth  daes  o 
Jtors  of  individual  partner,  under  k,,. 
tion  60,  Bubda.  "a,"  "b,"  t 
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.  enforcement  of  judgment  on  Joint 
several  uotea  would  work  prefer- 
1.  AndergoD  v.  Stayton  State  Bsnk 
,)  159  P.  1033. 

laims  Bgainst  partnerabip  and  claitni 
inat  one  of  partners  were  Dot  in 
le  da  SB  as  joint  luid  several  notes, 
led  b7  Bucb  partner  and  the  other 
tner  in  their  individual  names  in  ad- 
jnent  of  claim  against  partnership, 
espect  to  preference  alleged  to  have 
a  obtained  by  holder  of  sucb  notes. 

I.  Rights  ol  prefM-rMi  creditor*  u 
irovlng  dalMi.— See,  also,  notes  un- 
19641. 

i.  —  Surrsndsr    t1    prsrerano*^ 
notes  under  |  9644. 
nder  seetions  Slg,  150b,  67e,  prefer- 

oreditor  held  entitled  to  prow 
[n,  though  the  only  sarzender  of  the 
Ference  was  tbe  payment  of  a  judg- 
it  against  him  in  favor  of  tbe  trus- 

In  re  Louis  J.  Bergdoll  Motor  Co. 
C.)  230  F.  248. 

nder  sections  57g,  60a,  GOb,  cbattel 
-tgage  and  assignmeut  of  amounts, 
ling  due  dairy  farmer  for  milk,  held 
lable  preferences,  snd  moneys  re- 
ed thereunder  to  be  returned  before 
■aani'e  of  creditor's  claim,  in  view 
irroditor's  knowledge.  In  te  Frencb 
C.)  231  F.  255. 

T.  PraceedlBgs  to  recover  preference 
urfsdlction^Under  sections  23b, 
,  BS  amended  in  1903  and  1910, 
ikruptty  court  held  to  have  juris- 
ion  of  suit  to  recover  preference, 
ardlesB  of  ciCiEenship  or  amount  in- 
ved.  Golden  Uill  DistiUiag  Co,  v. 
[ue,  243  F.  342.  156  C.  C.  A.  122. 
inder  sections  23b.  60b,  and  in  view 
section  &8,  petition  charging  that 
ik  placed  one  in  charge  of  business 
bankrupts  to  ,  accumulate  deposits 
ich  were  applied  to  its  indebtedness, 
tes  action  within  jurisdiction  of 
ikruptcy  court,  being  one  to  set 
le  preferential  transfer  made  by  ac- 
lulation.    WilsoQ  v.  Citizens'  Trust 

(D.  C.)  233  F.  887. 
Indet  secHons  2.tb,  60b,  67e,  court 
bankruptcy  has  jurisdiction  to  cn- 
toin  bill  to  set  aside  mortgage  exe- 
ed  by  bankrupt  as  being  preferential 
I  also  fraudident.  Hawkins  t.  Dan- 
ibcrg  Co.  (U.  C.)  234  F.  752. 
'hat  trustee  in  bankruptcy  ictervened 
proceedings  in  state  court  to  fore- 
se  mortgage  given  by  bankrupt  held 
.  to  preclude  him  from  suing  in  court 
bankruptcy  to  set  aside  the  mort- 
;e  as  a  preferential  and  fraudulent 
nsfer.    Id. 

L.  Georgia  city  court,  not  baring  equi- 
<!e  jurisdiction,  held  without  jiMs- 
tion  to  entertain  intervention  by 
rtgagor's   trustee   in   bankruptcy  to 

aside,  as  preferential  and  fraudu- 
t.  mortgage  which  was  being  foie- 
wd.    Id. 

Vbere  asHignment  for  benefit  of  cred- 
ra  was*  valid,  and  not  subject  to  at- 
k  because  of  aselsnot's  bankruptcy. 
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Judgment  of  state  court  confirming  title 
of  trustee  and  providing  for  sale  was 
not  subject  to  attack  on  ground  that 
it  gave  preference,  and  trustee  could 
assert  his  rigbts  only  in  state  courts 
Stern  v,  TruBi  <D.  C.)  236  F.  1014. 

Where  parties  plaintiff  and  defendant 
in  suit  by  trustee  of  baubrupt  to  set 
aside  alleged  fraudulent  transfer  were 
residents  of  same  state,  and  transfer 
was  made  more  than  year  before  fil- 
ing of  petition,  federal  court  had  no 
jurisdiction,  either  by  reason  of  di- 
versity of  citizenship  or  under  sections 
60b,  67.  Halt  v,  Glenu  (O.  0.)  247  F. 
997. 

A  court  of  bankruptcy  is  without 
jurisiiii'tjon,  under  sections  23h.  00b. 
67c,  70c,  of  a  suit  in  equity  by  bank- 
rupt's trustee  to  recover  land,  posses- 
sion of  which  the  bankrupt  surrcndcreil 
to  bis  father  within  four  months  of 
adjudication  on  theory  that  title  had 
passed  to  bankrupt  by  virtue  of  a 
parol  gift  from  the  father.  Flanders  v. 
Coleman  (D.  C)  249  F.  757. 

38. Right  of  action  and  persons 

liable.— Tbe  rights  of  creditors  who  filed 
an  involuutory  petition  in  bankruptcy 
are  not  lost  by  a  subsequent  adjudi- 
cation on  a  voluntary  petition,  but 
tbeir  rights  to  set  aside  a  preferential 
transfer  should  be  preserved  by  tbe  or- 
der. International  Silver  Co.  v.  New 
York  Jewelry  Co,.  233  F,  945.  147  C. 
C.  A.  619. 

That,  after  adjudication  in  bankrupt- 
cy on  a  voluntary  petitiou,  creditors 
who  filed  an  involuntary  petition  filed 
tbeir  claims  with  tbe  rsferee.  does  not 
deprive  them  of  their  right  to  attack 
a  preferential  transfer.  Id- 
Property  transferred  by  a  preferen- 
tial conveyance  by  a  bankrupt  may  be 
recovered  from  any  one  not  iv  purchas- 
er in  good  faith  and  for  value.  Wat- 
son V,  Adams,  242  F.  441,  155  C.  C.  A. 
217, 

Discharge  of  receiver  under  chattel 
mortgage  on  affidavits  tending  to  show 
solvency  held  not  conclusive  on  cred- 
itors or  trustee  In  bankruptcy  in  suit 
to  recover  preference.  Golden  Hill 
Distilling  Co.  v.  Logue.  243  F.  342,  150 
C.  C.  A.  122. 

A  trustee  in  bankruptcy  cannot  re- 
cover from  tbe  purchasers  notes  due 
tbe  bankrupt  which  were  sold  in  at- 
tachment proceedings  in  another  state, 
which  <■  'istituted  a  preference.  De 
Frieee  v.  Bryant  (I>,  C.)   2-^2  F,  23-3. 

Where  enforcement  of  Judgment  ob- 
tained against  bankrupt  works  prefer- 
ence within  meaning  of  Bankruptcy 
Act,  trustee  in  bankruptcy  is  entitled 
to  recover  from  judgment  creditor 
omount  received  on  tbe  judgment.  An- 
derson v.  Stayton  Stote  Bank  (Or.) 
150  P,  1033. 

39. Form  of  action  or  proceed- 
ing.—Where  a  fund  is  within  tbe  ju- 
risdiction of  a  bankruptcy  court,  it  may 
summarily,  and  without  tbe  plenary 
suit  authorized  by  sections  23,  60,  ad- 


(21C7) 


§  9641 

Jadicate  disputed  rights  thereto.-  In  ce 
Schmick  Handle  ft  Lumber  Co.  (D.  C.) 
233  P.  446. 

'Where  by  agreement  ol  clBimant  and 
receivers  fund  was  paid  to  receivers  ot 
bankrupt  estate  bb  rcc»iverB  ot  bank- 
ruptcy court,  held,  that  eoutt  had  ju- 
ri8d[ction  over  fund,  and  Bo  could  Bum- 
marily   determine  disputes  as  to  right 
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there 


Id. 


39</a. Parties.— Where  that  mem- 
ber of  creditor  firm  which  indorsed 
notes  given  by  bankrupts  and  which 
were  secured  by  deed  of  trust  was  made 
a  patty  to  a  proceeding  to  set  aside 
the  trust  deed,  held,  that  court  of 
benkruptcf  had  jurisdiction,  though  all 
members  ol  the  creditor  firm  were  not 
parties.  Peninsula  Batik  of  Williitms- 
buric,  Vft.,  V.  Wolcott,  232  F.  68,  146 
C.  C.  A.  260. 

Whether ,  mortgage  was  valid  claim 
against  bankrupt  estate  cannot  be  de- 
cided in  suit  by  trustee  against  others 
to  set  aside  conveyance  as  preferential 
and  as  in  fraud  of  creditors,  those  in- 
terested in  the  mortgage  not  being  be- 
fore conrt.  Smith  v.  Coury  (D.  C.) 
247  F.  168. 

Under  Code  Civ,  Proc.  N.  T.  H  449, 
484,  it  is  proper  for  a  trustee  in  bank- 
ruptcy of  B  corporation,  in  an  action  to 
recover  alleged  preferences  under  Stock 
Corporation  Law,  |  66,  to  unite  as 
defendants  all  directors  concurring  in 
the  preference  and  all  creditor!  to 
whom  the  preference  was  given,.  Vari- 
ous officers  and  directors  may  be  made 
parties  defendant,  although  they  are 
not  equally  liable,  and  were  not  aU  con- 
cerned in  aame  transfers.  Sherwood  v. 
Holbrook  (Sup,)  165  N.  T.  8.  514.  178 
App.  Div.  462,  affirming  order  163  N. 
Y.  S.  826,  9S  Misc.  Hep.  668. 

40.  -—  PIsading.— In  a  suit  to  set 
Hside  a  deed  by  a  bankrupt  as  prefer- 
ential, the  omiBsion  from  the  Tietition 
of  any  statement  that  the  recipienta 
were  chargeable  with  notice  that  a 
preference  would  result  is  fatal.  Wat- 
son T.  Adams,  242  F.  441,  155  C.  C.  A. 
217. 

A  complaint  by  trustee,  attacking 
warranty  deed  by  corporation  which 
subsequently  became  bankrupt,  is  in- 
sufficient to  show  that  deed  was  void- 
able, as  preferential,  where  it  was  not 
alleged  that  grantees  bad  reasonable 
cause  to  believe  that  to  enforce  deed  nt 
time  it  became  absolute  would  etTecC 
preference.  Hoshaw  v.  Cosgriff.  247 
F.  22,  159  C.  C.  A.  240. 

A  recital  in  the  complaint  of  aver- 
ments of  involuntary  petition  in  bank- 
ruptcy held  not  direct  allegation  of 
facts  therein  alleged  showing  that  con- 
veyance was  preferential.     Id, 

In  view  of  section  60b,  as  amended 
by  Act  June  25,  1910,  c.  412.  %  II,  al- 
legations of  a  bill  by  e  trustee  to  re- 
cover a  preference  held  sufficient,  Co- 
hen V.  Goldman  (C.  C.  A,)  250  P.  500. 
A  petition  to  recover  the  amount  ot 
deposits  applied  by  a  bank  to  its  claim 
(2108) 


(1 

Dpon  depoaitot'a  bankruptcy  h 
state  a  cause  of  action  under  i 
60b,  on  theory  that  depoaita  op 
as  preferential  transfer,  and  no 
application  was  preference.  Wil 
Citiiens*  Trust  Co.  (D,  C.)  233  1 
The  trustee  in  bankruptcy  b 
suit  to  recover  an  amount  depoai 
the  bankrupts  in  a  bank  withii 
months  prior  to  the  adjudicati 
bankruptcy  on  the  ground  of  un 
preference.  Held,  the  complaint 
not  oniy  allege  that  tbe  transfer 
effect  a  preference,  and  that  the 
bad  knowledge  of  the  insolvency 
depositors,  hat  it  must  also  alleg 
tbe  bank  had  knowledge  that  the 
fer  of  tbe  fund  from  the  depo 
account  would  effect  a  preferenc 
bidden  by  law.  Johnson  v.  Am 
Bank,  5  Alaska,  145. 

A  bankrupt's  trustee  claimini 
acts  of  bankmpt  and  another  con 
ed  a  preference  mast  plead  auch 
erence.  Benson  v.  Johnson  (Or. 
P.  1001. 

41.  ^—  Dsfenwt.— One  who 
chased  at  foreclosure  of  a  chattel 
gage,  which  was  a  preference,  i 
diminisb  recovery  by  the  mortg 
trustee  in  bankruptcy  by  assertit 
emptions  which  miKht  have  bee 
serted  by  tbe  bankrupt.  FeiltMic 
V.  EusaeU,  233  F.  412,  147  C. 
348, 

Judgment  of  referee  in  bankr 
disallowing,  on  objections  by  tr 
claim  again sG  bankrupt's  estat 
ground  that  claimant  hnd  received 
erence,  Is  'res  judicata  on  questi 
preference.  Ullman  Stem  ft  Ki 
V.  Coppard,  246  F.  124,  158  C. 
350. 

Where  exemption  was  not  waivi 
fore  mortgage  was  given  and  pi 
sion  taken  and  mortgagee  had 
possession  before  Sling  of  pe' 
title  held  to  pAsa  to  him,  notwitbi 
ing  bankrupt's  failure  to  SBsert  ei 
tion,  though  mortgage  was  prel 
tial.  In  re  French  (D.  0.)  2; 
255. 

Mortgagee  of  property  of  ban 
unqualifiedly  exempt  held  entitli 
the  proper^  or  its  proceeds,  tl 
mortgage  was  given  within  four  m 
and  constituted  a  preference.  Id 
Where  trustee  in  bankruptcy 
attachment  creditor,  whose  claim 
reduced  to  Judgment  and  paid,  the 
itor's  answer  that  the  debtor  wa 
inaolvent  when  the  attacliment 
judgment  was  secured  and  the 
ment  was  paid  stated  a  good  del 
Farmers'  Nat.  Bank  v.  Slaton,  Z 
W.  56C,  180  Ky.  700. 

Where  a  referee  in  l)ankruptc7  n 
an  order  expuuKing  a  claim  by  a 
itor  against  tbe  bankrupt  becausi 
creditor  had  received  a  preferen 
excess  ot  the  claim,  anch  order  i 
judicata  as  to  the  fact  of  tbe  pc 
ence,  and  the  creditor  in  a  labsei 
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igsinst  him  by  the  referee  to  re- 
■uch  preference  cannot  set  np  as 
ense  tbat  the  payments  made  to 
were  not  in  fact  a  preference. 
■ntt  V,   Ives,   M   Pa.   Super.   Ct. 

ere,  on  forectosare  proceedings, 
ations  are  entered  into  that  mort- 
take  over  the  land  as  a  receiver. 
If  certain  debts,  and  receive  a  sal- 
I  suit  by  a  trustee  of  tbe  mort- 
,  who  lipcomes  bankrupt,  for  an 
atiiiK  under  ancb  atipulatlon,  lai- 
tbe  entire  stipulation,  and  pay- 
I  thereunder  are  Dot  preferences. 
light  r.  Sbadbolt,  ISS  F.  473,  B8 
.  666. 

Set-off    of   anoiiat    of    b«w 

;— In'  order    for    preferred    cred- 

0  obtain  aet-oS,  against  recovery 
■fereuce,  on  account  of  subsequent 
lion  of  credit,  as  provided  by  this 
n,  Buch  extension  must  have  been 
od  faith.  Grandisou  v.  National 
of  Commerce,  231  F.  800,  145  C 
620. 

ire  bank,  baving  a  mortgage  on 
npt's  property,  collected  fire  pol- 
assisned  by  bankrupt,  deposited 
»ds  to  bankrupt's  credit,  received 
eck  in  payment  ot  its  demand,  and 
led    its    mortfage,    bank    had   no 

of  set-otE  in  action  to  recover 
'ential  payment.  State  Bank  of 
Mter,  Neb.,  v.  Ingram,  237  F. 
iO  C,  C.  A.  278. 

^—  Byrdm  of  proof  and  evt- 
^-See  Stephen  Putney  Shoe  Go. 
jhlell  (C.  C.  A.)  246  F.  121. 
Btee  in  bankruptcy,  suing  to  eet 
an  alleged  preferential  transfer  by 
upt,  has  burden  of  eatabUshing 
upt's  insolvency  at  date  of  trana- 
Uarshall  v.  Nevlna,  242  F.  476, 
!.  C.  A.  252;  Turner  v.  SchaefTer, 
'.  654,  161  0.  C.  A.  564 ;  McGill 
mmproial  Credit  Co.  (D,  C.)  243 
r ;  Simpson  v.  Western  Hardware 
■ji\  Co.,  167  P.  113,  »7  Wash,  626. 
ictlon  to  recover  back  money  paid 
nkrupt  to  creditor  within  30  days 
the  adjudication ,  evidence  held 
iw    that    the    hnnkrupt    wn»    thi-n 

1  inmilvenL  llealy  v.  Wehrung, 
'.  686,  144  C.  C.  A.  96. 

admisaion  of  evidence  to  show 
ency  over  the  objection  that  tes- 
y  of  that  witness  could  not  bind 
lant  held  not  error,  (irandigon  v. 
tson,  231  F.  785.  145  C.  O.  A. 
[nodifying  decree   <D.  C.)   220   F. 

lence  held  to  show  that  a  corpo- 
ebtor  was  insolvent  when  It  made 
>nts  within  four  months  prior  to 
ing  of  the  petition,  and  that  it  in- 
I  to  give  a  preference,  but  not  to 
that  the  creditor  knew  or  had 
lable  cause  to  believe  that  prefer- 
were  intended.  Id. 
.  suit  by  the  trustee  in  bankruptcy 
over  alleged  preferences,  evidence 
0  show  tbat  Uie  bankrupt  was  In- 
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solvent  when  th^  payment*  were  made. 
Grsndlson  v.  National  Bank  of  Com- 
merce of  Rochester,  231  F.  800,  145  C. 
C.  A.  620,  affirming  decree  (D.  C.)  220 
F.  }!81. 

To  defeat,  nnder  secbon  57g,  the 
claims  of  creditors  who  received  void- 
able preferences,  the  trustee  in  banb- 
mptcy  must  prove  tbe  facts  necessary 
to  constltnte  a  voidable  preference,. un- 
der sections  60a  and  60b.  Evidence  in 
thla  case  held  not  to  show  that  creditors,  . 
who  received  partial  paymenta  within 
'  four  mootKs  of  their  debtor's  bankrupt- 
cy, bad  reason  to  believe  that  the  pay- 
ments would  resnlt  in  preferences.  W. 
S.  Peck  4  Co.  V.  Whitmer,  231  F. 
803,  140  C.  C.  A,  89. 

In  a  suit  to  set  aside  a  chattel  mort- 
gage as  a  preference,  evidence  held  to 
warrant  a  Hndlng  that  the  creditor  took 
tbe  mortgage  knowing  that  it  would  ef- 
fect a  preference.  Peilbach  Co.  v. 
BusselL  233  T.  412,  147  C.  C.  A.  348. 

In  a  suit  by  the  trustee  of  a  bankrupt 
corporation  to  recover  notes  transferred 
by  its  president  with  the  cotporation'a 
a<!<tuieecence  to  secure  debt  ot  the  pres' 
idcnt,  tbe  burden  is  on  the  trustee  to 
show  notice  that  the  president  obtained 
tbe  note  froa  the  corporation  without 
consideration  and  that  it  was  insolvent 
at  tbe  tiiae  so  that  its  volunlary  trans- 
fer was  fraudulent.  Brent  v.  ""' 
.  285,  151  C.  C.  A,  301. 


On   I 


bankrupt  warehouseman,  evidence  held 
insufficient  to  trace  any  proceeds  from 
the  sale  of  claimant's  grain  to  property 
or  funds  wbich  came  Into  the  hands  of 
tbe  trustee,  and  therefore  not  to  entitle 
the  claimant  to  a  preference.  Zenor  v. 
McFnrlin,  238  F.  721,  151  C.  C,  A,  571. 

Under  Bankruptcy  Act,  prior  to 
amendment  of  1910,  burden  of  proof  ia 
on  a  trustee  in  bankruptcy,  seeking  to 
avoid  alleged  preferential  payment,  to 
show  that  the  creditor  receiving  such 
payment  bad  reasonable  cause  to  be- 
lieve that  the  debtor  intended  to  give 
him  a  preference.  Baiter  v,  Ord,  239 
l:  503.  152  C.  C.  A.  381. 

In  a  suit  by  trustee  in  bankruptcy  to 
set  aside  alleged  preference,  evidence 
held  insufficient  to  show  that  creditor 
had  reasonable  cause  to  believe  tbat  bo 
was  receiving  preference,  or  was 
charged  with  knowledge  of  fact  suffi- 
cient to  pat  him  upon  inquiry  which 
might  have  resulted  in  discovery  of  fact 
Id. 

Evidence  of  a  previous  oral  mortgage 
held  admissible  to  show  that  a  written 
chattel  executed  within  four  months  of 
bankruptcy  was  given  to  secure  a  debt 
already  secured,  so  as  not  to  be  a  preif- 
erpnce.  Border  Nat.  Bank  v.  Couplond, 
240  F.  355,  1D3  0.  C.  A.  IJSl. 

In  suit  by  trustee  in  bankruptcy  to 
set  aside  mortgage  given  by  bankrupt 
within  four  mouths  of  bankruptcy, 
evidence  held  insufficient  to  show  tbat  it 
was  either  preferential  or  fraudulent 
transfer,   subject   to  attack   under   sec- 
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tion  60,  or  section  67.  Johnitoce  t. 
Babb,  240  F.  668,  163  G.  G.  A.  46S. 

One  clftiming  to  be  B  purchaser  for 
value  and  in  good  faith  of  property 
ttaUBterred  by  preferential  conveyance. 
liBB  the  burden  of  showing  the  payment 
of  value;  and  one  to  whom  bankrupfa 
wife  t ran af erred  preferential  payment 
in  eichance  for  land  about  which  none 
of  the  parties  had  any  definite  informa- 
tion lield  not  to  have  sustained  the  bur- 
den of  showing  the  payment  of  value. 
WatBon  V.  Adams,  242  l\  441,  155  G 
C.  A.  217, 

Evidence  held  not  to  show  that  bill 
of  sale  by  bankrupt  given  to  secure 
loan  waa  given  pursuant  to  an  agrce- 
niput  made  when  the  loan  was  made. 
I-ake  View  State  Bank  v.  Jones,  242  F. 
b21,  155  C.  C.  A.  401). 

In  a  suit  to  set  aside  a  mortgage  given 
by  a  bankrupt  to  induce  surety  company 
to  make  advances  to  coustruction  com- 
ponj  and  to  indemnify  it  aa  aurety, 
held,  that  bankrupt's  trustee  had  burden 
of  showing  repayment  of  advances  by 
construction  conipunj.  Angle  v.  Bank- 
ers' Surety  Co.,  244  F.  401,  157  C,  C: 
A.   27. 

In  suit  by  trading  company's  truateo 
in  bankruptcy  for  accounting  and  resti- 
tution of  assets,  etc.,  evidence  held  to 
show  that  when  president  of  paclting 
company  aaaigned  to  officer  of  defend- 
Hnt  company  shares  of  stock  in  packing 
company  and  debt  owing  trudiug  com- 
pany by  packing  company  for  merchan- 
dise, trading  compauy  was  insolvent, 
and  that  assignor  and  assigneea  had 
ample  reason  so  to  believe.  Sanborn- 
Gutting  Co.  V.  Paine.  244  F.  672,  157 
C.   C.   A.   120. 

In  action  against  bank  to  recover 
gold  dtut  delivered  to  same  by  bankrupt 
firm,  evidence  held  to  show  that  trana- 
aclion  lyas  bona  fide,  and  tliat  at  time  of 
delivery  bnok-  did  not  kniiw  firm  waa 
insolvent,  etc.  American  Bank  of  Alas- 
ka V.  Johnson,  245  F.  312,  157  C.  G. 
A.  504. 

In  suit  to  set  aside,  as  preference, 
mortgage  given  hy  bankrupt,  evidence 
held  to  show  that  creditor  bank  took 
mortgage  in  good  faith,  and  insufficient 
to  show  that  it  or  its  alleged  ascnt,  who 
was  also  associated  with  the  bankrupt, 
had  reasonable  cause  to  believe  mortgage 
would  effect  preference.  Frederick  v. 
People's  Bank  of  California,  246  F.  84, 
158  G.  C.  A,  310. 

JudBment  of  referee  in  bankruptcy, 
disallowing,  on  objections  by  trustee, 
claim  against  bankrupt's  estate  on 
ground  that  claimant  had  received  pref- 
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subsequent 

preference.    Ullman,    Stem   &   Kraiisse 

v.  Coppard,  246  F.   124,  158  C.  C.  A. 

S50. 

Where  trustee  in  bankruptcy  attacked 
eliattel  mortgages  as  preferentiaJ,  evi- 
dence held  to  show  that  before  their 
recordation,  which  was  essential  to  va- 
lidity, mortgagee  was  ehareed  with  no- 
tice of  facts  at  least  sufficient  to  pat 
(2170) 


bim  on  inquiry  which  would  hi 
dosed  that  he  was  obtaining  pre 
National  Bank  o(  Bakersfield  v. 
247  F,  »13,  160  C.  C.  A.  103.  w 
denied  38  S.  Ct.  427,  247  U. 
^  L.  Ed.  1241. 

in  snit  by  tmatoe  in  banknipti 
aside  aa  preferential  deed  of  tri 
cnted  by  bankrupt,  evidence  he! 
cient  to  ahow  that  trust  deni  wi 
erentiaL  Id. 
Evidence  held  insufficient  to  ah 
,  a  creditor,  at  the  time  of  taking  i 
from  a  bankrupt,  had  reasonahl 
to  believe  him  insolvent.  Bank  < 
merce  v.  Brown,  248  F.  37,  16 
A.   97. 

In  a  suit  to  set  aside  an  allegt 
crcntial  payment  to  bank,  eridcii 
to  show  that  at  time  of  payment 
rate  debtor,  which  was  subse 
adjudicated  bankrupt,  waa  im 
Farmers'  Slate  Bank  t.  Freemi 
F.  579,  161  C.  C.  A.  BOB. 

Evidence  held  to  sustain  &ndin 
bankrupt,  at  the  time  of  making 
ercntiai  payment  to  defendant,  ^ 
solvent,  and  that  defendant  had 
able  cause  to  believe  it  to  be  ins 
and  that  the  payment  would  e 
preference.  F^fth  Nat.  Bank  < 
of  New  York  t.  Lyttle  (0.  C.  i 
F.  361. 

Evidence  held  to  show  that  ■ 
gape,  under  which  a  creditor 
bankrupt  claimed  priority,  was  a 
contemplation  of  insolvency,  am 
the  design,  known  to  the  credit 
well  as  to  the  bankrupt,  to  direct 
ter  the  creditor,  to  the  eielus 
other  creditors.  Irwin  v.  Mai 
C.  A.)  252  F.  10. 

In  a  Bi^t  to  act  aside  a  transfc 
preference  under  suction  60b,  ev 
held  insufficient  to  show  thut  the 
fer  occurred  within  four  months 
the  filing  of  the  petition.  Hai 
Watt  (D.  O.)  232  F.  373. 

In  a  suit  by  a  trustee  to  set 
alleged  preferential  transfer  b; 
bankrupt  corporation,  evidence  h 
establish  the  bankrupt's  insolvet 
the  date  of  the  transfer,  and  to 
that  it  was  int^tlon  of  the  curi 
officers  to  effect  preference,  and 
defendant's  officers  had  reasonable 
to  believe  preference  would  result 
assignment  demanded  and  received 
bankrupL  Extreme  insolvency  in 
ruptcy  sense  at  time  of  filing  p< 
roisea  a  rebuttable  presumption  ■ 
solvency  sufficient  in  absence  of 
trary  evidence  to  sustain  burdi 
trustee  to  show  insolvency  at  tiJ 
making  au  alleged  preferential  i 
fer.  McOilt  v.  Commercial  Credi 
(D.  G.)  243  F.  637. 

In  a  suit  by  a  trustee  in  bankr 
to  recover  a  sum  of  money  paid  h 
banfampt  to  defendant,  evidence 
insufficient  to  show  that  defendam 
the  bankrupt  conspired  to  defraud 
CT  creditors  of  the  bankrupt.  Id. 
In  proceeding  to  eet  aside  assign 
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>ok  accounta,  on  ground  that  it  ft- 
d  preference,  evidence  held  to  ihow 
assignee,  a  atockbolder  of  bankrupt 
)ration,  who  in  couiiideratiou  of  aa- 
Dent  agreed  to  loake  advances  to 
nipt  knev  of  its  insalveuc;.  In 
ottlieb  &  Co.  (D.  G.)  245  F.  139. 

suit  by  trustee  to  aet  aside  coo- 
Dce  as  preference,  evidence  held 
low  that  grantees  in  receiving  con- 
Dee  were  acting  aa  ageats  of  cred- 

within  section  60b,  declaring  void- 
aa  preferences  transfers,  where 
tors  or  their  agents  bad  reasonable 
E  to  believe  that  they  would  effect 
■rencf.  Smith  v,  Coury  (D.  C.) 
F.  168. 

suit  by  trustee  in  bankruptcy,  evi- 
s  held  suflicieat  to  show  conspiracy 
een  bankrupt  and  defendants, 
eb;  bankrupts,  before  the  filing  of 
petition,  fraudulently  transferred 
g  and   merchandise   to   defendants. 

.   petitions   to   review   referee's   or- 

lisal lowing  claims  for  payment  out 
be  proceeds  of  mortgaged  realty, 
free  ami  clear  of  Liens,  evidence 
to  support  referee's  finding  that 
loan  was  aougbt  and  made  to  pro- 
funds  to  prefer  a  creditor,  and  to 
Its  claim  in  full  and  to  sustain  ref- 
B  conclusion  that  the  credited,  Jm- 
ately  receiving  the  proceeds  of  the 
gage,  bad  teasoDable  cause  to  be- 
that  a  preference  was  intended. 
:  Anderson  (D.  C.)  252  F.  272. 
suit  by  trustee  in  bankruptcy  (or 
'ery  of  preference  from  bank,  trus- 
evidence  to  show  common  report 
baokrupt,  immediately  before 
ifer,  had  contemplated  bankruptcy, 
as  about  to  go  into  bankruptcy  on 
int  of  insolvency,  should  have  been 
tted  to  show  notice  to  bank  of  such 
ition.  The  trustee  should  have  been 
.itted  to  show  by  attorney  for  bank- 
that  lender  to  bankrupt  required, 
ondition  to  loan  of  full  sum  re- 
ted,  payment  of  unsecured  indebt- 
BB  to  defendant  bank,  payment  to 
h  is  ^claimed  to  have  constituted 
irence.  If  jury  could  infer  lender 
inkrupt  acted  in  concert  with  bank 
sis,  testimony  sought  to  be  elicited 
rustee,  in  regard  to  statement  by 
ir  that  he  would  loan  sum  requested 
on  condition  bankrupt  wotild  pay 
,  held  admissible  against  bank, 
leer  v.  People's  Bank  (Ala.)  80 
M. 

e  burden  of  proof  that  a  pledgee 
■operty  previously  pledged,  in  tak- 
josaession  of  such  property  within  . 
months  prior  to  bankruptcy,  has 
inable  cause  to  believe  that  such 
g  was  intended  as  a  preference, 
on  the  receiver  in  bankruptcy;  and 
dgee.  who  within  four  months  prior 
inkruptcy  of  pledgor  takes  posses- 
of  goods  previously  pledged,  in  pur- 
ee of  his  pre-eiisting  right,  is  prima 
presumed  to  take  iu  the  belief  in 
4ghl,  and  not  with  intent  to  give 
elf    a    preference.    Macdonald    t. 


.J^tnp  Indemnity  Co.,  97  A.  332,  flO 
Conn.  416. 

In  action  by  trustee  in  bankruptcy  to 
recover  preferential  payments,  evidence 
that,  at  or  about  the  time  of  such  pay- 
ments, the  defendant  attached  and 
closed  the  bankrupt'a  store  is  competent 
as  tending  to  show  defendant's  knowl- 
edge of  bankrupt'a  insolvency.  McUon- 
ough  T.  Cohen,  97  A.  Stll,  90  Conn. 
469. 

Evidence  h^  to  warrant  finding  that 
preferential  payment  to  defendant  was 
made  by  bankrupt  notwithstanding  un- 
contradicted testimony  of  two  witnesses 
that  part  of  tbe  payment  was  made  by 
bankrupt's    wife.    Id. 

Evidence  held  sufficient  to  sustain. a 
finding  that  psyment  by  bankrupt  to 
defendant  of  S870  on  debt  of  $1,500 
within  four  months  of  filing  petition 
was  a  preference,  where  tbe  other  as- 
sets of  bankrupt  were  sufficient  to  pay 
only  9  per  cent,  of  the  claims  of  general 
creditors.    Id. 

Where  an  insolvent  owed  a  printer 
for  past  work,  and  entered  into  a  con- 
tract to  turn  over  future  accounts  each 
month  sufficient  to  pay  for  each  month's 
work,  but  at  the  end  of  a  number  of 
months  he  owed  more  than  at  the  time 
of  thb  assignment,  it  will  be  assumed, 
in  the  sbsence  of  evidence,  in  an  action 
by  a  trustee  in  bankruptcy,  that  tbe  ac- 
counts were  all  applied  on  the  current 
work.  Fotter  t.  American  Printing  & 
Lithographing  Co.  (Iowa)  16S  N.  W. 
1044. 

In  trustee's  suit  to  recover  moue; 
slleged  to  have  been  paid  by  the  bank- 
rupt to  tbe  (leftmdant  in  fraud  of  the 
Bankruptcy  Act.  the  plaintiR  has  the 
burden  of  proof;  and  in  such  suit  evi- 
dence held  to  sustain  Cndiag  that  de- 
fendant had  reasonable  cause  to  believe 
that  payments  on  account  of  notes  not 
then  matured  would  result  in  a  prefer- 
ence. Putnam  v.  United  Slates  Trust 
Co.,  Ill  N.  B.  9<i8.  223  Mass.  199. 

Evidence  in  a  suit  by  a  Irustee  in 
bankruptcy  to  recover  tbe  book  accounts 
which  the  bankrupt  bad  assigned  on  ad- 
vances made  to  him  by  defendant  held 
to  supiiort  a  finding  that  defendant  had 
reasonable  cause  to  believe  that  the 
transfer  would  effect  f  preference.  Ru- 
bcnstein  v.  Lottow,  111  N.  B.  973,  223 
Mass.  227. 

In  action  by  trustee  in  bankruptcy  to 
recover  preference,  evidence  held  to  jus- 
tify finding  that  creditor  bad  notice 
Bufficieut  to  put  bim  on  inquiry  when 
receiving  payment  ot  his  debt.  The 
trustee  need  not  prove  absolute  knowl- 
edge by  creditor,  but  only  circumatiinces 
which  would  lead  prudent  business  man 
to  believe  that  transfer  would  give  him 
preference.  Jacobs  v.  Snper stein,  114 
K.  E.  360,  225  Mass.  300. 

In  suit  by  trustee  in  bankruptcy  to 
set  aside  preference,  evidence  held  to 
warrant  findiug  that  assi.snce  Ijad  nO' 
tice  sufficient  to  put  reasonable  person 
on  inquiry  as  to  assignor's  solvency 
and   probable   effect   of   assignment   as 
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pn[er«)ce,  tnd  that  fnTCatlsatioD  would 
have  disclosed  aHsignor's  insolTeucy, 
eic.    Abele  v.  Beacon  Trust  Co.,  117  N. 

E.  833,  228  Mass.  438. 

In  suit  by  trustee  in  bankruptcy  to 
■et  aside,  aa  preference,  convejance  to 
vice  president  ot  creditor  bank  evidence 
held  sufficient  to  warrant  QndiAgi  tbat 
bank  and  officers  had  reeaonable  cause 
to  believe  conveyance  waa  made  wlien 
Krontor  was  insolvent,  and  was  a  pref- 
erence. Underwood  v.  Wiuslow  (Mass.) 
121  N.  E.  524. 

In  snit  to  recover  a  preference,  ex- 
clusion of  testimony  that  asaen  ol 
bankrupt  had  been  reduced  by  a  cyclone 
a  few  mouths  before  adjudication  held 
not  error,  schedules  not  being  offered  on 
solvency,  which  question  was  concluded 
by  adjudication.  Johnson  v.  Gratiot 
County  SUte  Bank  (Mich.)  160  N.  W. 
544. 

Under  section  60,  subds.  "a,"  "b,"  as 
amended,  trustee  in  acdon  to  set  arido 
alleged  preference  held  required  to  show 
debtor's  insolvency  at  entry  of  judg- 
ment; that  be  suffered  judgment  within 
foor  months  before  filing  of  petition, 
that  enforcement  gives  judgment  cred- 
itor preference  over  creditors  of  same 
class,  etc  Anderson  v.  Stayton  State 
Bank  (Or.)  15»  P.  1033. 

Approval  ot  bond  of  trustee  in  bank- 
ruptcy constitutes,  under  section  21e, 
conclusive  evidence  of  vesting  in  him  ot 
title  of  bankrupt's  property.    Id. 

Record  in  bankruptcy  proceeding  held 
to  sufficiently  show  for  purpose  of  trus- 
tee's action  to  set  aside  alleged  prefer- 
ence that  lie  was  selected  in  full  com- 
pliance with  section  5b,    Id. 

Under  sections  60a  and  60b,  as  amend- 
ed in  1910,  trustee  In  bankruptcy  suing 
to  set  aside  bankrupt's  deeds  of  trust 
and  his  payment  of  cash  must  affirma- 
tively show  that  dcfeudants  bad  reason- 
able cause  to  believe  that  enforcement 
of  deeds  and  payment  would  effect  a 
preference.  Brown  v.  First  State  Bank 
of  Weimar  (Te*.  Civ.  App.)  189  S.  W. 
806. 

In  action  by  trustee  in  bankruptcy  to 
recover  amount  collected  by  bank  on 
contracts  placed  in  its  hands  by  bank- 
rupt prior  to  adjudication,  testimony 
of  bank's  president  as  to  information  ob- 
tained by  him  as  to  coat  of  collecting 
contracts,  faetd  admissible.  Goodwin  .t. 
Barre  Snv.  Bank  &  Trust  Co.  (Vt)  100 
A.  34. 

44.  — —  Trial.— In  actions  by  a  trus- 
tee in  bankruptcy  to  recover  alleged 
preferential  puymcnts.  defendants  had 
a  right  to  a  jury  trial,  and  a  reference 
was  unauthorized,  unless  such  right 
was  either  eiprenaly  or  impliedly  waiv- 
ed.   Wm.  Edwards  Co.  v.  La  Dow,  230 

F.  378.  144  C.  C.  A.  520,  modifying 
judgment  In  re  Miller  (D.  C.)  221  F. 
471. 

InstructionE  in  an  action  by  a  trus- 
tee to  recover  a  preference  hold  er- 
roneous. Germ  an -Am  eric  an  State 
Bank  v.  Larimer.  235  F.  601,  149  0. 
O.  A.  47. 
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Evideoce  held  to  make  que 
fact  aa  to  whether  transferee  '. 
■onable  ground  to  believe  tha 
fer  would,  and  was  intended 
feet  a  preference,  and  to  anpp 
ing  upholding  the  transfer. 
V.  Nevins,  242  P.  476,  156  ( 
252. 

In  view  of  rule  10  (Comp.  St. 
1289],  failure  of  trUl  court  i 
ing  preferential  transfer  in  sa 
transfer  aside  under  section 
amended  by  Act  June  25,  191 
to  use  the  word  "reasonable," 
in  statute,  held  no  ground  fo 
tion  on  appeal:  objection  to 
tion  not  specifically  pointing 
feet.  CampbeU  t.  Krauis,  249 
161  C.  C.  A.  580. 

A  finding  of  fact  held  suffi 
show  that  judgment  by  co 
worked  preference,  within  sect 
as  amended  in  1910;  the  credi 
ing  knowledge  that  it  would  effi 
erence.  Grant  v.  National  1 
Auburn  (D,  C.)  232  F.  201. 

In  suit  by  trustee  in  bankn 
recover  preference  from  bank. 
whether  payment  to  the  bank 
bankrupt  constituted  a  prefer* 
whether  the  bank  had  reasonab 
to  expect  payment  to  it  woul 
a  preference  held  for  jury.  Mc 
People's  Bank  (Ala.)  60  So.  94 

In  action  by  trustee  of  ba 
estate  to  recover  money  paid 
fault  Judgment  against  bankru] 
in  four  months  preceding  filinj 
titiou,  evidence  that  defendan 
money  was  paid  bad  reasonab 
to  believe  bankrupt  was  insolvi 
insufficient  to  take  case  to  jury, 
V.  Citixens'  State  Bank  of  Mt. 
(Iowa)  160  N.  W.  919. 

In  action  by  trustee  in  bankr 
recover  preference,  question  o 
tor's  knowledge  is  one  of  fact 
V.  Saperstein,  114  N.  E.  300,  2i 
300. 

44I/2'  ^—  JHdgnent  and  r 
Decree  grantiiv  relief  under 
67e,  avoiding  fraodulent  transf< 
not  be  disturbed  on  ground  I 
was  framed  under  section  60b 
act  as  amended  by  Act  Feb. 
I  13,  nnd  Act  June  25,  191( 
where  the  objection  was  not  ra 
low,  and  the  issue  ot  fraudulen 
fer  was  found  against  appellant 
v.  Davis.  37  S.  Ct,  130,  242  D, 
61  L.  Ed.  419,  affirming  decree 
88,  128  C.  C,  A.  658. 

An  order  directing  tressnri 
bankrupt  company,  who  filed 
to  deliver  funds  of  bankrupt,  I 
tlCed  under  previous  finding  of 
that  treasurer  was  indebted  t 
rupt:  referee's  report  showing 
had  found  treasurer  had  with 
Ihority  appropriated  fonda  belo 
bankrupt.  In  re  Auto  Safet] 
Lamp  Co.  (D.  0.)  237  F.  209. 

In  a  bill  by  a  trustee  in  bsi 
to  reach  the  rights  of  the  b 
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■  leaie,  where  on  review  the 
me  Conrt  reTeried  tbe  decree 
nftnilate  making  it  Qeceasatr  for 
ial  court  to  aacertain  what  per- 
rere  liable  to  the  bankrupt  under 
ea^,  and  the  amoanta  for  wbicb 
leraona  were  liable,  a  decree  find- 
particular  defendant  Liable  to  the 
ipt  under  sncb  leaae  held  proper 

tbe  evidence;  complainant  hav- 
enonnced  all  claima  againat  all 
laota  except  two,  and  tbe  court 
:  diamiaBecl  the  bill  for  want  of 
aa  to  the  other  defendant, 
it  whom  complainant  had  not  re- 
ad  bis  claima.  Lyon  t.  Moor«, 
II.  App.  4S. 

—  R*ll«r  iruttd  and  laeuir* 
MagM  M-  rMOvaryv— An  as>ii;ne« 

chattel  mortgage,  which  con- 
^d  a  preference  againat  other 
ara  of  the  mortgagor,  who  be- 
a  bBDkmpt,  ia  liable  for  value 
irtgaged   property,   poaaeaaion   of 

he  obtained  b;  foreclaaure.  Feil- 
Co.  T.  RuaaeU,  233  F.  412,  147 
A.  348. 

lication  by  trustee  in  bankruptcy 
reliminary  injunction  to  reatrain 
lants  from  trausferring  property 
1  to  have  been  acquired  by  tbem 
:b  transaction  wbicb  gave  a  pref- 


erence denied,  wbere  only  allegation 
that  tbey  were  connected  witb  trana- 
action,  or  that  tbej  intended  aelling 
the  property,  waa  on  information  and 
belief,  and  there  waa  no  allegation  or 
abowing  of  tbeir  insolvency.  Lyle  t. 
Perry  (D.  0,)  260  F.  307. 

Where  conveyance  by  insolvent  to 
creditor  reanltlng  in  preference  la 
avoided  at  auit  of  debtor'a  trustee  un- 
der section  80b,  tbe  coDveyaoce  will  , 
be  held  to  create  lien  on  property  to 
•ecnre  the  present  consideration  paid, 
and  property  turned  over  to  bank- 
ruptcy court  tor  admiuiatration.  Payne 
T.  a«bon,  Stevenson  &  Co.  (W.  Va.)  M 
S.  E.  34. 

Wbere  insolvent  convey  a  to  creditor 
wbo  knew  or  bad  reason  to  beOeve 
tbat  conveyance  would  give  bim  a  pref- 
erence within  section  SOa,  end  debtor 
was  adiudicated  a  bankrupt  within 
four  months,  the  trustee  in  bankruptcy 
might,  nnder  section  60b,  avoid  con- 
veyance, except  to  extent  tbat  present 
consideration  was  paid.     Id. 

CI  tad  without  doflnlt*  appli  cation, 
William  K.  Staats  Co.  v.  Security  Irust 
&  Savings  Bank,  37  S.  Ct.  336,  243  U. 
8.  121,  61  L.  Ed.  632;  Conron  v.  Cau- 
chois  (O.  C.  A.)  242  F.  909;  In  re  Ar- 
mann  (C.  G.  A.)  247  F.  954. 


CHAPTER  SEVEN— ESTATES 


Debts  which  may  be  proved. 
Debts  which  have  priority. 
Declaration  and  payment  of  divi- 

>S.  (Act  July  1,  1898,  c.  541, 
otitarlat  and  thair  bonda^— Wbere 

inds  of  tbe  authorized  depasttariea 
)t  extend  to  saving  a  accounts  on 

interest  waa  paid,  held  that,  un- 
ections   47a(3),   61.   and   General 

29  (Comp.  St.  1916,  p.  11390), 
e  could  not  depoait  funda  of  bank- 
estate  aa  a  aavings  account.  In 
yton  Coal  &  Iron  Co.  (D.  C.)  239 


'  sections  47,  GO.  61,  and  bank- 


96G1.  Liena. 

9652.  Set-offs  and  counterclaima. 

9653.  PoBseasion  of  property. 

9654.  Title  to  property. 

9656.  Bestriction    of    compensation    of 
referees,  receivers,  marsbals,  etc. 


g  61.)     Depositories  for  money, 
ruptcy    rule    29    (Comp.    St.    1916.    p. 
11390),   surety  on  bond   of  trustee  in 

bankruptcy,  itself  participating  in  bis 
TiolatioD  thereof,  held  not  entitled  to 
subrogation  to  right  of  bankrupt  es- 
tate to  hold  trust  company  liable  for 
money  converted  from  acrouut  therein 
to  trustee's  own  uae.  Fidelity  &  De- 
posit Co.  of  Maryland  v.  Queena  Coun- 
ty Trust  Co.  (Sup.)  159  N.  T.  S.  954, 
174  App.  Div.  160. 


6.   <Act  July  1,  1898,  c.  541,  §  62.)     Expenses  of  administering 
(States. 

also,  notes  under  |  9647. 
ensas  of  admiafttratlDn  In  ganar- 
^bere,  to  wind  up  estate,  trustee 
i  demiaed  premises,  held,  tbat 
laid  by  trustee  during  time  of  his 
incy  should  be  charged  as  ex- 
!  of  admipistrntion,  but  other 
a  should  not.  Louisville  Woolen 
V.  Tapp.  239  F.  463,  152  C.  C.  A. 


Under  sections  40,  62,  and  General 
Order  No.  26  (Comp.  St.  1916,  p. 
11390),  tbe  referee  may.  where  rea- 
sonably necessary,  hire  clerical  aasjat- 
ance,  aod  expenses  of  clerical  assist- 
ance in  sending  out  notices  to  creditors 
may  be  charged.  In  re  McNeil  Cor- 
poration (D.  C.)  249  F.  765. 

Under  sections  40,  52,  62,  relating  to 
compensation  of  referees  and  clerks, 
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qli cation  whether  referee  in  bankrupt- 
cy is  cDtiCled  to  allowaoce  for  certain 
expenses  is  one  within  the  general  ju- 
riediction  of  bankruptcy  :^ourt.    Id. 

An  order  of  bankruptcy  court  relat- 
ing to  expenses  of  referees  and  clerks 
beinE  within  its  jarisdictLoo  is  not  open 
to  collateral  attack,  and  Department  of 
Justice,  if  desiring  to  fiueation  such 
order  or  expenses,  must  do  so  direct!; 
by  intervening  in  a  bankruptcy  case  if 


ending  B 


Id. 


it  h 

Though  estate  revests  in  bankrupt, 
where  a  compos itiou  is  accepted  by 
creditors  and  coufirmed  by  court,  and 
question  whether  a  final  meeting  is 
necessary  is  doubtful,  yet  a  referee, 
according  to  his  practice  having  called 
such  meetini:  and  sent  out  notices,  may 
recover  from  the  estate  for  sacb  no- 
tices.   Id. 

Referees  UDder  sections  40,  62,  and 
General  Order  No.  26  (Comp.  St.  1016, 
p.  11300).  are.  where  reasonably  nec- 
essary, entitled  to  maintain  offices  for 
transaction  of  their  business,  and  ex- 
pense of  maintaining  such  office  may 
be  prorated  and  charged  to  the  various 
eatatea  referred.    Id. 

Under  section  62,  and  General  Order 
No.  26  (Comp.  St.  1918,  p.  11390),  ■ 

§  9647.  (Act   July 
proved. 

See  Duulop  v.  Barker  (C.  C.  A.)  239 
F.  193. 

2.  Craditort  entitl«d  to  prove  olalmi. 
— Thot  a  bank  which  lent  money  to  a 
manufacturing  corporation,  taking  se- 
cured notes  therefor,  made  an  ultra 
vires  agreement  to  accept  a  share  of 
the  net  profile  of  the  busineKS,  from 
which  it  received  nothing,  dooa  not  de- 
bar it  from  proving  its  notes  against 
the  corporation  in  bankruptcy.  In  re 
Machine  Metal  Products  Co.  <C.  C.  A.) 
251  F.  280. 

A  creditor  of  a  bankrupt  corporation, 
wbo,  as  a  holder  of  its  capital  stock, 
is  liable  on  calls  or  assessments,  can- 
not participate  in  the  assets  of  the  ea- 
tnte  until  he  has  paid  or  aatipfied  auch 
asicRsments,  and  his  claim  should  not 
be  formally  allowed  until  the  amount 
due  on  hia  stock  was  determined.  In 
re  MnnutacCurera'  Boi  &  Lumber  Co. 
(D.  C.)   251  F.  957. 

2/2.  Application  of  local  law^Unlosa 
the  bankruptcy  law  otherwise  provides, 
the  validity  of  a  claim  ia  to  ho  dctcr- 
mincd  in  accordance  with  the  principles 
of  the  local  law.  Bcniiclt  v.  North 
Philadelphia  Trust  Co.,  60  Pa.  Super. 
Ct.  201. 

4.  Fraud  barring  froof  of  olalm.— A 
claimant,  relying  on  ccrtifi<'atca  of  in- 
dchtedncsb  issued  by  a  building  and 
loan  association,  must  show  that  tie  was 
a  purchaser  in  good  faith  for  value,  in 
order  to  have  his  claim  allowed:  it  ap- 
pt'urinR  that  the  certitlcutea  were 
fraudulently  issued  and  the 
received  no  con  aide  rat  ion.  In 
(2174) 


referee,  claiming  an  allowance  I 
tioncry  used  and  stenographic 
once  needed  in  answering  ioqu. 
creditors,  should  report  facts  ) 
necessity  of  incurring  such  e 
tures,  which  report  should  be 
panied  by  vouchers,  if  they  can 
cured.  In  re  Capital  Security 
C.)  251  F.  927. 

Fee*  of  attemeysj— ^ee,  also 
under  |  9631  in  Comp.  St.  1916 

Where  trustee  in  bankruptcy 
entitled  to  statutory  commiasii 
general  adminiat ration  of  eslntei 
proceeds  of  sate  of  mortgaged 
ty  which  amount  to  less  tha: 
referee  is  entitled  t 


take 


counsel  fees  for 
with  sale  of  property.  Gugel 
Orleans  Xat.  Bank,  239  F.  ff 
0.  C.  A.  510. 

A  fee  of  an  attorney  collecting 
for  the  bankrupt  estate  from  i 
on  occurrence  of  loss  is  propi 
lowable  in  the  sum  of  $500.  Ai 
Sav.  Bank  &  Trust  Co.  v.  : 
(Wash.)  15ft  P.  1195. 

Cited    withoat    detalte    MPl 
In  re  Webster  Loose  Leaf  Fil 
■       (D.  C.)  252  F.  8.19.  . 

541,  §  63.)     Debts   which  m 

man  Savings  &  Loan  Ass'n  <C. 
253  F.  722. 

Exaggerated  statements  on  bi 
the  vendor  as  to  the  value  of  la 
and  the  mineral  thereon,  not  inl 
ally  false,  held  not  to  defeat  1 
against  the  purchaser's  trustee  i 
ruptcy  on  the  bonds  given  for  t 
chase  price.  In  re  Georgia  St 
(D.  C.)  210  F.  473. 

5.  Nalare  of  jiialms  provabie,- 
of  several  joint  makers  of  nol 
discharged  same,  held  prove bli 
against  maker  who  refused  to 
pro  rata  share,  so  that,  under  i 
59,  B3,  an  involuntary  petition 
be  maintained.  Wright  v.  Hum 
F.  13S,  151  0.  C.  A.  214. 

Where  debtor  had  deposited  a 
security  in  a  hank,  the  collect! 
appropriation  by  him  of  a  certs 
due  on  the  note  gave  rise  to  a 
the  bank,  which  was  discharged 
bankruptcy  as  a  "provable  de' 
defined  in  this  section.  Sabini 
Bank  v.  Bryant  (Tex.  Civ.  App.) 
W.  1179. 

6.  Amount  of  claim  provable.- 
tiable  promissory  notes  given  hj 
eut  licensee  in  payment  for  the 
on  a  royalty  basis,  held  payable 
event,  and  properly  allowed  by  tl 
tee  in  bankruptcy  of  such  liccj 
their  discount  value  as  of  tb 
bankruptcy  proceedings  were 
and  not  the  pro  rata  amount  of 
royalties  apportionable  to  the  1 
bankruptcy.  In  re  Wisconsin 
Co.,  234  F.  281.  143  C.  C.  A.  1) 
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itrei^t  proTiaion  tbat  notes  should 
en  iD  payment  of  patent  license 
alty  ba^B,  and  should  be  negotia- 
efidence  tending  to  show  tbat 
aauDt  of  such  notes  should  be 
E  in  an;  event,  and  should  be  al- 
B  by  the  trustee  in  bankruptcy  ot 
Bnsee  at  their  face  value.  Id. 
re  brokers  made  unauthorized 
of  customers'  stock,  and  pledgee, 
irokcrs'  bankruptcy,  sold  a  por- 
F  such  stock  to  satisfy  brokers' 
^dntsB,  stock  not  so  sold,  in  as- 
Jng  amount  of  claim  of  owner 
F,  wi]l  be  valued  aa  of  the  day 
which  the  first  sale  of  similar 
sat  msde  on  the  Stock  Exchange, 
cichange  had  been  closed  be- 
of  war  St  time  of  filing  of  bank- 
petition,  and  not  opened  until 
than  month  later,  during  which 
ue  stock  bad  appreciably  increos- 
falue.  In  re  J.  C,  Wilson  &  Co. 
I  252  P.  631. 

Ifect  or  payment  or  tatlsfaotlon. 
Tp.  claimant  made  advances  to  the 
ipt  to  enable  her  to  buy  a  motor 
id  the  bankrupt,  being  unable  to 
the   advances,   delivered   the 


,    the 


ived    I 


the  sale  of  tbe  car  sbould 
ditcd  on  the  claim.    In  re  Wray, 

418.  147  C.  C.  A.  354. 
ima  of  mecrual  of  olalmB.;— Pcnd- 
f  proceedings  to  open  guardian's 
lent  of  accounts  held  not  to  pre- 
ormer  ward  from  filing  as  claims 
t    guardian    on    his    bankruptcy 

which  be  bad  given  her  for 
t  he  admitted  to  be  due.  Beaven 
irt  (C.  C.  A.)  250  F.  972. 


■wing  V 


nd  becoming  due  subsequently, 
if  before  adjudication,  held  not 
absolutely  owing,"  and  not  enti- 
>  share  in  distribution  of  bank- 
:state.  In  re  Mullings  Clothing 
).  C.)  230  F.  681. 
oaking   up   the   Uquidstion  state - 

or  restating  account  of  margin 
ner,  a  part  of  whose  stock  had 
■onverted  by  bankrupt  broker,  the 
of  the  securities  should,  gener&l- 
aking,  be  taken  us  of  the  date  of 
ling   of   the   bankruptcy   petition, 

J.  G.  WUson  &  Co.  (D.  C.)  252 

bankruptcy,  creditor  becomes  eq- 
i  cestui  que  trust  in  assets  in 
rtiOD  that  his  claim  bears  to  total 
it,  and  his  right  to  participate 
lot  be  diminished  by  claims  aris- 
ibsequently  to  bankruptcy;  right 
rticipate  being  determined  as  of 
f  bankruptcy.  In  re  United  Gro- 
:o.  (D.  C.)  253  F.  267. 
ebt,  that  it  msj  be  discbarged  in 
iiptcy,  must  not  only  conform  to 
>quirementa  of  this  section,  but 
also  be  provable  at  d^te  petition 
nkruptcy  is  filed.  Van  Tuyl  v. 
lb  (Sup.)  161  N.  X.  S.  323.  174 
Diy.  665. 
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bankrupt's  liability  to  security  bold- 
er for  conversion  of  security,  arising 
after  institution  of  bankruptcy  proceed- 
ing does  not  constitute  "provable  debt," 
and  is  unaffected  by  section  63a.  Hard- 
castle  V.  National  Clothing  Co.  (Tenn.) 


191  S 


■.  524. 


F.  58. 

Tbe  tiling  of  an  involuntary  petition 
in  bankruptcy  held  an  anticipatory 
breach  of  an  executory  contract,  where 
the  trustee  does  not  elect  to  assume 
performance,  permitting  a  claim  there- 
on to  be  provable  in  bankruptcy  as  one 
"founded,"  within  section  63a  (4)  "up- 
on a  contract,  eipress  or  implied."  A 
bankruptcy  court,  in  allowing  a  claim 
for  damages  for  an  anticipatory  breach 
of  an  executory  contract,  should  not 
limit  tbe  damages  to  six  months  fol- 
lowing the  breai^b,  although  the  con- 
tract was  revocable  by  the  other  party 
thereto  on  six  months'  notice.  Cencral 
Trust  Co.  of  Illinois  v.  Chicago  Audi- 
torium Ass'n.  3G  S.  Ct.  412.  240  U.  S. 
5S1,  60  L.  Ed.  811,  afBrming  decree  In 
re  Frank  E.  Scott  Transfel-  Co.,' 213 
F.  SOS.   132  C.  C.  A.  452.    , 

A  sale  by  G.,  dealing  with  C.  as  rep- 
resenting a  cor|)oration  to  be  foriueci, 
held  in  effect  to  the  corporation,  to 
which  the  property  passed,  and  which 
for  years  made  payments  on  or  renew- 
ed the  notes  giveo  by  C,  so  that  claim 
on  balance  of  renewed  notes  is  prop- 
erly allowed  against  estate  of  bank- 
rupt corporation.  In  re  Lance  Lum- 
ber Co.,  237  F.  357.  150  C.  C,  A.  371, 
affirming  order  <D.  C.)  224  F.  598. 

It  is  doubtful  bow  far  a  person  may 
make  contracts  contingent  on  his  own 
bankruptcy  and  intended  to  affect  in 
such  event  the  distribution  of  his  es- 
tate. In  re  Leslie  ft  Griffith  Co.  (U. 
C.)  230  F,  465. 

Petitioner,  which  had  purchased  ac- 
counts from  bankrupt  and  made  an  ad- 
vance thereon  under  a  contract  not 
fully  performed  at  the  time  of  bank- 
ruptcy, held  entitled  to  Settlement  in 
accordance  with  its  terms.  In  re  Lutz 
&  Schramm  Co.  (D.  C.)  235  F.  970. 

Under  this  sectiou,  a  claim  against 
a  bailee  for  bire  for  destruction  of 
goods  bailed,  though  suable  in  either 
contract  or  tort  may  be  proven  against 
the  estate  of  the  bankrupt  bailee.  Fin- 
fold   V.   Schacter,   111   N.   B.   903,   223 


Mac 


,  274. 


Claim  for  unpaid  installments  under 
bankrupt's  land  purchase  contract  is 
discharged  by  final  order  of  discharge 
in  bankruptcy  under  section  Glia.  O.  h. 
Schwencke  Land  &  In  v.  Co.  v.  Forster 
(Sup.)   171  N.  Y.  S.  140. 

Although  under  this  section  voluntary 
bankruptcy  is  anticipatory  breach  of 
act  so  far  as  concerns  estalilish- 
of  provable  claim  agaiust  bank- 
rupt, it  is  not  such  breach  as  concerns 
tbe  trustee's  right  to  enforce  contract. 

(2175) 
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Planter*'  Oil  Co.  t.  Qreiham  fTez.  Civ. 
App.)  202  S.  W.  14S. 

10.  ^—  Contraoti  of  employment.— 
Future  damagei  for  breach  by  tbe 
bankrupt  of  a  contract  of  employment 
are  a  proTBble  claim.  In  re  Scbulti  it 
Guthrie  (D.  C.)  230  F.  907. 

1 1.  Pramltaory  not*&— Tbe  mere  gtv- 
Ing  of  notes,  to  eridence  or  in  prepay- 
ment of  clearly  conditioned  obligatlona, 
will  not  annol  tbe  couditiona  or  make 
an  otherwise  nnprovable  claim  allowsble 
in  bankruptcy.  In  re  Wisconsin  Engine 
Co.,  234  F.  281,  148  C.  C.  A.  183. 

Notes  given  for  money  borrowed  by 
the  maker  to  purchase  tbe  stock  of  a 
mercantile  corporation  held,  under  the 
facts,  not  provable  against  the  estate 
of  tbe  corporation  in  bankruptcy. 
Moerschei  v.  O'BannoD,  248  F.  887,  15B 
C.  C.  A.  159,  affirming  order  In  re 
ScbuitE  Dry  Goods,  Carpet  &  Beady- 
To-Wear  Co.  (D.  C.)  233  F.  425. 

Notes  given  by  the  maker  for  money 
borrowed  to  purchase  the  stock  of  a 
corporation,  and  so  used,  held  not  proT- 
able  against  the  corporation  in  bank- 
ruptcy. In  re  Schulti  Dry  Goods, 
Carpet  &  Ready  to -Wear  Co.  [D.  C.) 
236  F.  425. 

Proof  that  the  judgment  the  enforce- 
ment of  which  plaintiff  sought  to  re- 
strain was  baaed  on  a  note  is  sufficient 
to  show  that  tbe  debt  was  barred  by 
discharge  under  section  63  (a),  not  one 
excepted  from  tbe  discharge  by  sec- 
tion 17.  BuDtiDK  Stone  Hardware  Co. 
V.  Alexander  (Tez.  Civ.  App.)  190  8. 
W.  1152. 

12.  Judgment*  and  iMtrimeiite  la 
writing,— See  Morrison  v.  Bleman,  249 
F.  67,  101  C.  C.  A.  149. 

Under  subdivision  "a"  of  this  section, 
Judgment  for  tort,  which  had  been  ap- 
pealed from  without  executing  superse- 
deas bond,  under  Code  Civ.  Prod.  Cai. 
I  942,  held  provable,  notwithstanding 
sectioDB  677,  1049.  Moore  v.  Douglas, 
230  F.  399,  144  C.  O.  A.  641,  af- 
firming order  In  re  Berlin  Dye  Works 
&  Laundry  Co.   (D.  C.)  226  F.  683. 

Judgment  obtained  by  default  a  few 
days  before  bankruptcy  on  note  to  for- 
mer stockholder  for  stock  Sold  to  third 
person  held  subject  to  collateral  at- 
tack as  obtained  by  collusion  or  fraud. 
In  re  Slucky  Trucking  &  Bigging  Co. 
(D.  C.)  243  F.  287. 

Under  this  seetion,  a  Judgment  against 
the  bankrupt,  based  on  negligent  injn- 
ries  to  the  judgment  creditor's  proper- 
ty, is  a  "provable  debt."  A  judgment 
based  on  a  complaint  merely  alleging 
"negligence"  cannot  be  construed  as  one 
for  willful  or  malicious  injuries,  for 
simple  negligence  is  opposed  to  the 
idea  of  malice  or  willfulness,  which 
presupposes  a  conscious  purpose  to  in- 
jure.   In  re  Cunninghsm  (D.  C.)  253  F. 

ec3. 

Under  section  63a  (1),  and  section  68, 
giving   of   check, by  one   insolvent,  but 
(21T6) 


before  adjudication,  beld  an  ei 
the  parties  of  tbe  right  of  b< 
that  the  trustee  could  not  rei 
amount  of  the  check  from  de 
who  bad  knowledge  of  the  in 
Putnam  v.  United  SUtes  Tnisl 
N.  E.  969,  223  Mass.  199. 

A  judgment  tor  damages  in 
bile  accident  acquired  prior 
mencement  of  bankruptcy  pr 
ia  a  "provable  debt"  under  thii 
Jefferson  Transfer  Co.  v.  Eul 
W.  1,  166  Wis.  438. 

14.  CMtlngent  daaands  aa 
tles^^outinKent  claims,  wt 
those  that,  at  time  of  filing  ol 
in  bankruptcy,  it  is  nncertain 
bankrupt  will  ever  become 
pay.  are  not  provable  under  £ 
cy  Act  of  1898.  In  re  Mullini 
Inc  Co.,  238  F.  58,  151  C.  G 
reversing  decree  (D.  C.>  230 

While  adjudication  in  ba 
creates  anticipatory  breach  < 
rupt's  contracts,  it  does  n 
agreement  to  pay  out  of  i 
fund,  which  may  never  come  ii 
fixed  liability,  which  can  be  pr 
der  this  section.  In  re  3S% 
bile  Supply  Co.  (D.  C.)  247  F. 

Where,  after  dissolution  of 
ship,  bankrupt  agreed  with 
his  former  copartner,  to  pay  fi: 
which  remained  aa  joint  oblig 
both,  claimant  cannot,  having  [ 
of  such  debts,  prove  for  amon 
of  against  estate  of  bankrupt, 
tract  was  in  reality  one  of  ii 
In  ce  Tassinari  (D.  C.)  249  ] 

15.  UnllquldatMl  demands.^ 
son  T.  WauehuJa  Mfg.  &  Tit 
(C.  O.  A.)  230  F.  409. 

Section  63b.  held  to  merel; 
liquidation  of  unliquidated  daii 
able  under  section  63a,  and  ni 
large  class  of  provable  debts. 
V.  Douglas.  230  F.  399,  144  < 
641,  affirming  order  In  fe  Be 
Works  &  Laundry  Co.  (D.  C. 
683;  In  re  Hutchcraft  (D.  C. 
187. 

Claims  against  a  bankrupt 
other  directors  of  an  insolvt 
for  alleged  misuse  of  funds,  v 
in  litigation,  beld  not  provable 
his  estate.  In  re  Hutchcraft 
247  F.  187. 

The  provision  section  63a(l 
claim,  to  be  provable,  must  be 
liability  •  •  •  absolutely  o 
the  time  of  the  filing  of  the  i 
applies  to  claims  provable  no 
division  (4)  of  the  same  sectio 

Under  sections  1,  6Sa,  subd 
section  eSb,  a  claim  for  conv< 
stock  and  bonds  is  provable 
ruptcy.  ,  Pitcaim  ».  Scully,  97 
2B2  Pa.  82. 

Claim  of  injured  employ^  ag 
employer,  unliquidated  and  a. 
to  judgment  until  after  empio; 
Judication  in  bankruptcy,  wa 
debt  provable   io  bankruptcy 
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elalmt.— Mere  proof  ol 
Bession  of  certific^ates  of  indebted - 
I  of  a  baildioK  aod  loao  asaocia- 
I,  which  were  fraudulently  issued 
for  which  the  asBOciation  received 
CO nside ration,  is  not  sufficient  to 
w  that  (Claimants  were  good  faith 
chasers  for  value.  In  re  German 
inKH   &  Loan  Ass'n  (C.  O.  A.)  253 

ssignees  of  claims  agaiost  the  ei- 
>  of  a  bankrupt  have  the  right  to 
ve  them  against  the  estate,  sub- 
to  the  same  limitations  as  to  time 
other  creditors.     In  re  Breakwater 

(D.  C.)  232  F.  37B. 
B.  InlarMt  aecraed  aad  aeomlng^- 
:  holder  of  tax  certificates  on  mort- 
ed  property  belonging  to  a  bankrapt 
ite  held  limited  in  the  way  of  in- 
!st  to  6  per  cent,  per  annum.  In  re 
rk    Realty   Go.   <0.    G.   A.)   253   F. 

he  rule  in  bankruptcy  that  ioterest 
>s    with   the  filing  of  the  petition 

no  application  to  solvent  estates. 
irest  on  allowed  claims  of  creditors 
one  devising  all  his  landa  to  one 
>miiig  bankrupt  should  be  allowed 
date   of  sale  of  such   landa,   where 

proceeds   of  Buch   sale  more   than 

the  principal  of  such  debts,  and 
be  proceeds  be  insufficient  to  pa; 
tbe  interest  claimants  should  pro- 
!  therein.    In  re  McAusland  (D.  0.) 

F.  173. 
).  Costs,  flxpentM,  and  o*Mecli«a 
1.1— Uuder  Rev.  Lawa  Ukl.  1910,  H 
,  221,  223,  225,  227,  1154,  1181,  as- 
imeDt  for  tbe  benefit  of  creditors 
I  not  invalid,  so  as  to  deprive  as- 
lee  of  his  right  to  payment  for  serv- 

aiid   eipHDBeB.    Bramble  v.  Brett, 

F,  385,  144  C.  C.  A.  527. 
Esignee  or  trustee  tor  creditors,  pro- 
ing  and  ptceerving  property  prior  to 
kruptcy    petition,    held    entitled    to 
ment  of  expenses  and  to  compensa- 

for  his  services  and  services  of  his 

'here  receiver,  opiKiinted  by  atate 
rt  whicb  was  without  jurisdiction  to 
linister  property  of  bankrupt,  per- 
Ded  valuable  services  in  conserving 

property,  he  may,  on  petition  to 
kruptcy  court,  be  allowed  compen- 
on.  State  of  Missoun  v.  Angle,  236 
J44,  149  C.  C.  A.  640.  affirming  or- 

In  re  Sage  (D.  C.)  224  F.  523. 

mortgagee  held  not  entitled  to  at- 
ley's  fee  provided  for  in  mortgage 
:,  prpperty  being  Gold  free  from 
s  In  bankruptcy,  though  note  had 
3  placed  in  hands  of  an  attorney, 
el  V.  New  Orleans  Nat  Bank,  2J9 
i76,  152  C.  C.  A.  510. 
nnkrupi's  assignee  for  benefit  of 
litors  held  entitled  only  to  compen- 
on  measured  by  tbe  extent  of  his 
irs  In  preserving  and  keeping  the 
STP.U.aCoMP.'19— 137 


estate  of  the  tmstee.  In  r«  Sobol  (D. 
C.)  230  F.  662. 

Bankrupt's  asaignee  for  creditors  held 
responsible  for  act  of  auctioneer  em- 
ployed by  him  in  selling  goods  to  pay 
his  bill.    Id. 

Costs  made  on  writ  of  attachment 
agninst  a  bankrupt  prior  to  tbe  bank- 
ruptcy proceedings  held  provable,  and 
entitled  to  preference  under  the  state 
law.    In  re  Romm   (D.  G.)  235  F.  383. 

Tbe  practice  of  the  Northwestern 
Jobbers'  Credit  Bureau,  one  of  a  num- 
ber of  corporations  organized  by  job- 
bers, and  whose  atockliolders  usually 
own  a  majority  in  number  and  amount 
of  claim B  again st  insolvent  mercantile 
debtors  in  a  number  of  districts,  in 
handling  the  estates  of  such  debtors, 
held  to  require  careful  scrutiny.  Such 
practice  has  been  frequently  to  pass  the 
eatale,  first  through  a  common-law  as- 
signment, and  then  through  an  admin- 
istration in  bankruptcy,  resulting  in  dual 
expenses  of  administration,  to  the  detri- 
ment of  creditors  outside  of  tbe  Bu- 
reau. In  re  Rciswig  (D,  C.)  253  P. 
390. 

20.  LUblllty  of  bankrupt  a>  fadoraer, 
guaraator,  or  surety.— Under  tbe  law  of 
New  York  making  tha  obligation  of 
both  indorser  and  maker  origmal,  the 
holder  of  a  note  can  base  a  claim 
against  the  bankrupt  indurser  of  notes 
of  third  persons.  Tbe  claim  is  not  de- 
feated by  the  claimant,  after  the  bank- 
ruptcy of  tbe  indoraer,  taking  from  the 
original  maker  a  renewal  note  unindors- 
ed; but  tbe  payment  by  tbe  maker  of 
one  of  a  number  of  notes  indorsed  by 
tbe  bankrupt,  after  the  bankruptcy,  ex- 
UuguiRhes  the  liability  of  tbe  bankrupt 
on  that  note.  In  re  Henry  At  S.  G. 
iiiudeman  {D.  C.)  238  F.  (i;i9. 

Holder  of  a  note  indorsed  by  a  bank- 
rupt, not  due  at  the  time  of  bankrupt- 
cy, but  whicb  became  due  before  proof 
of  clair~,  and  on  which  in  tbe  mean- 
time a  paiment  was  received  from  the 
maker,  can  prove  ootj  for  tbe  amount 
due  thereon  at  maturity.  In  r«  Sliatz 
<D.  C.J  251  F.  331. 

Claim  on  I,  who  lent  stock  to  a  cor- 
poration of  wbicb  she  and  three  suns, 
one  of  whom  was  the  bankrupt,  were 
stoekholilers,  which  stock  the  company 
pledged  to  secure  its  note,  indorsed  by 
tbu  Buns,  on  insolvency  of  the  company 
and  her  purchase  of  the  note  to  save 
her  collateral,  held  entitled  to  prove 
one-fourth  the  amount  paid  against  the 
bankrupt  estate,  on  the  ground  that  aa 
between  themaelvea  the  stock  pledged 
and  the  indorseis  were  cosureties.  In 
re  Blanchard  (D.  C)  253  P.  758. 

Where  liability  of  indorser  became 
fixed  after  his  petition  in  bankruptcy 
waa  filed  and  prior  to  expiration  of  time 
tor  proof  ot  claims,  it  was  provable  as 
a.  debt  and  should  have  been  proved 
by  a  subsequent  indorser,  under  section 
63a,  although  subsequent  indorser  did 
not  pay  obligation  until  after  Sling  of 
petition,  or  even  until  after  discharge 
(2177) 
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of  bankrupt.  Muih«im  t.  Loewe  (Sup.) 
173  N.  I.  S.  260. 

21.  Right!  of  baakrupt'a  sarety  or 
I Bdorser.— Surety  of  indoiBer  of  bank- 
rupt whose  liability  i«  coutingent  can- 
not prove  claim  of  his  own  by  reason 
of  aucli  liability,  for  it  ia'  only  cred- 
itor's claim  which  is  provable.  In  re 
Aflturoga  Paper  Co.  (D.  C.)  234  F.  792. 

Bankrupt's  surety,  upon  paying  to 
bankrupt's  creditors  part  of  tbeir 
claims,  was  not  entitled  to  subrogation; 
creditors  heifig  entitled  to  dividenda 
upon,  their  entire  claim  in  addition  to 
their  rights  again st  surety.  Wbera 
trust  company,  depositor;  for  money 
of  bankrupt  estates,  gave  indemnity 
agreement  covenanting  to  make  goo'd 
to  surety  company,  which  eiecuted 
bond  for  it,  moneys  wblch  surety 
should  be  compelled  to  pay,  surety  be- 
came creditor  of  trust  company  to  ex- 
tent of  required  payment;  and  ita  right 
to  dividend,  trust  company  having  be- 
come bankrupt,  cannot  bo  impaired  by 
fact  that  claim  arises  on  payment  of 
deficiency  upon  another  debt  of  trust 
company  which  has  already  had  full 
dividends.  United  States  Fidelity  &, 
Guaranty  Co.  v.  Carnegie  Trust  Co. 
(Sup.)  194  N.  Y.  S.  82.  177  App.  Div. 
176. 

Bents  accruing  after  commencement 
of  bankruptcy  proceedings  are  not 
provable  against  either  tenant  or  sure- 
ty. Kamioner  v.  BaUfind  (Citv  Ct.)  158 
N.  T.  S.  310,  03  Misc.  Rep.  458, 

24.  Clalne  tor  allmony.^-See  Brown 
T.  Brown,  189  S.  W.  921,  172  Ky.  754. 

25.  Unpaid  subscriptions  to  stock 
■nd  atoekhalder'i  statutory  liability.— 
Liability  of  stockholder  in  bank,  un- 
der Banking  Law  N.  Y.  j  71,  is  con- 
tractual, and,  having  attached  when  pe- 
tition in  bankruptcy  is  filed  against 
bim,  is  a  debt  provable  against  bia 
estate  within  this  section,  and  conse- 
quently is  a  debt  discharged  by  the 
bankruptcy  proceedings.  Van  Tuyl  v. 
Schwab  (Sup.)  iCl  N.  Y.  S.  323,  174 
App.  Div.  6ti5. 

26.  Debts  created  by  bankrapl's 
fraud, — A  claim  against  a  bankrupt  for 
money  received  cannot  be  based  on  a 
check  secured  from  claimant  by  fraud 
and  indorsed  to  the  bankrupt,  who  was 
a  bona  fide  purchaser  for  value  with- 
out notice.  In  re  United  States  Hair 
Co.,  239  F.  703,  152  0.  C.  A.  5.17. 

Judgment  based  on  obtaining  of  prop- 
erty by  false  and  fraudulent  represen- 
tations may  on  bankruptcy  of  defend- 
so  desires.  In  re  Lockvood  (D.  C.) 
240  F,  158. 

27.  Taxes  a*d  interest  and  ponaltla* 
thereon.— Under  sections  1(11),  4b,  17a. 
63a,  G4,  personal  property  taxes  held 
debts  to  be  included  in  deierminiug 
whether  alleged  balikrupt's  debts 
amount  to  *1,000.  Kaw  Boiler  'Works 
V.  SchuU,  230  F.  587.  144  C.  C.  A.  641. 

Though    petitioner    was    allowed    to 
prove  against  the  bankrupt's  estate  for 
(2178) 
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tbe  difference  between  the  indeb 
due  and  the  value  of  property  i 
hy  mortgage  securing  the  debt,  : 
the  purpose  of  computing  sucl 
the  amount  of  outstanding  tax 
deducted,  held,  petitioner,  hav 
quired  tax  certificates,  was  ent' 
have  the  same  paid  out  of  the 
estate,  but  the  claim  for  dil 
sbonld  be  reduced.  In  re  Clark 
Co.  (C.  C.  A.)   253  F.  838. 

Tenants  of  mortgaged  prope 
whom  purchasers  at  sale  undei 
gage  conveyed  and  who  paid  tax 
not  entitled  to  reimbursemen 
mortgagor's  trustee  under  rule 
mortgagees  paying  taxes.  In  re 
(D.  C.)  241  F.  081. 

Where  mortgagee  took  judgoi< 
sold  property  of  bankrupt  with' 
tice  to  trustee,  held,  that  trual 
not  liable  for  taxes  paid  by  pui 
the  mortgsgee's  agent,  under  F 
vania  rule  as  to  mortgagee  fori 
and  paying  taxes.    Id. 

32.  Debts  barred  by  llmitatlo 
knowtodgmBnt  or  part  payment 
ment  made  by  one  who  knows  h 
solvent,  which  he  directs  to  be 
to  his  credit,  made  to  one  wbo 
knowledge  of  insolvency  of  paj'o 
debt  out  of  statute  of  limitati 
that  on  bankruptcy  of  payor 
come  in  and  participate  in  sss< 
re  Salmon,  249  F.  3(XI,  161  C 
308,  reversing  order  <D.  C) 
413. 

As  to  a  claim  in  bankruptcy  It 
eys  tent  before  1905,  which  w; 
eented  in  1915,  evidence  held 
show  that  limitations  were  to 
payments  on  account,  which  w 
made  on  the  loan,  and  not  to 
valid  written  acknowledgment  i 
ments  on  account,  and  ao  sb< 
disallowed,  as  barred  ■  by  limi 
In  re  BallanUne  (D.  C.)  232  F. 

34.  Claims  founded  .on  illegal 
moral  consldaration^Where  1 
company  located  in  Illinois  g 
bankrupt  exclusive  right  to  sell  i 
at  wholesale,  same  to  be  deliver 
b.,  at  Omaha,  Neb.,  it  was  enb 
have  allowed  claims  against  ba 
based  on  sales  made  under  ci 
tbuugh  it  was  not  licensed  in  Ni 
to  sell  intoxicating  liquors.  Tho 
Bolden  &  Co.  r.  Leisy  Brcwu 
249  F.  462,  161  C.  C.  A.  420. 

35.  Ultra  vires  and  unlawfi 
tracts  of  corporations.— Where 
eign  corporation  contracted  to  pi 
property  in  excess  of  the  ami 
could  legally  hold  and  organiiec 
mestic  corporation  to  take  tiie 
erty,  there  was  sufficient  prir: 
tween  the  two  to  enable  tbe  ven 
claim  against  tbe  trustee  in  banl 
of  the  domestic  corporation  ■ 
bonds  given  for  the  purchase  pi 
cured  by  mortgage  on  the  prope: 
re   Georgia   Steel  Co.   (D.   C.) 
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landlord   cannot  be   allowed   from 

estate  of  a  baDkrupt  rent  tor  the 

of  premises  nbile  he  himself  is  In 
aessJoD.      In   re  H.  M.  Lasker  Co. 

C.  A.)  251  F.  63. 

mounts  due  for  rent  and  reserved 
:  which  has  accraed  at  time  of  filing 
letitton,  held  provable  and  allowable 
iiuikruptC7.    In  re  MulUngs  Clothing 

(D.  C.)  230  P.  681. 
Bies  and  water  ratea  which  tensnt 
?ed  to  pay,  though  not  fixed  at  the 
i  of  the  lease,  held  rent  for  which 
resB  might  be  issued.  In  re  Spies- 
er  Co.  (D.  C.)  231  F.  635. 
rustees  in  bankruptcy  of  lesaee  cor- 
ition,  on  iurtender  or  reaciaaian  of 
e  by  landlord  when  lessee  was  not 
letaolt,  were  entitled  to  be  repaid 
nut  to  secure  psyment  of  rent  or 
[ormsnce  of  covenants;  if  lessee 
in  default,  the;  were  entitled  to 
Dsit,  less  rent  due,  etc.  Alvord  t. 
ifield,  lee  P.  G49,  85  Or.  40. 
'.  —  LandlvnTs  llan.— As  Rev.  St 
.  art.  S490,  gives  a  landlord  a  Hen 
personal  property  contained  in -less- 
iremiges  for  balsnce  of  current  year, 
liord,  though  his  claioi  be  not  prov- 
I  against  general  eatste,  msy  prove 
e  on  bankruptcy  of  tenant  and  en- 
«  it  against  property  subject  to  lien. 
toB  V.  Coppard,  246  F.  803,  169  C. 
1.  106. 

□til  amount  of  taxea,  payment  of 
:h  a  lessee  was  bound  to  make  aa 
:.  had  been  assessed,  an  execution 
liitor  might,  under  Landlord  and 
ant  Act  N.  J,  |  4,  ^ke  the  tenant's 
:tels  free  from  any  claims  of  the 
llord  for  such  sums.  Id  re  Spies- 
sr  Co.   (D.  C.)  231  F.  636. 

verbal  agreement  by  managing  of- 
ra  of  a  bankrupt  corporation  that 
lessor  of  premises  in  which  It  con- 
;ed  buaineos  should  have  a  lieu  on 
looalty  in  the  lessor' a  possession 
rent  held  valid  snd  enforcesble.  In 
Ml   Star   Feature  Corporation    (D, 

232  F.  1004. 

:. Rent  to  accrue  after  adjuill- 

m^^ovenant  to  pay  rent  creates 
lebt  until  time  atipulsted  for  pay- 
t  arrives,  so  that  rent  accruing  Qn- 

lease  after  filing  of  petition  lit 
[ruptcy  ordinarily  is  not  provable 
nat  eatate  as  fixed  liability  owing 
ime  of  filing  of  petition.  In  re  Mul> 
(  Clothing  Co.,  238  F.  08,  161  C.  C. 
L34,   reversing   decree   (D.  C.)   230 

■■ai. 

aim  for  rent  accruing  subaequeut 
mnkruptcy,  or  for  breach  of  agree- 
t  to  leaae,  held  contingent,  and  not 
rable  under  this  aectioQ,  especially 
iew  of  Gen.  St.  Conn.  1902.  I  4043. 
3  claim  has  no  equities  in  its  favor; 
lease  having  been  to  the  diaadvan- 
I  of  the  bankrupt  and  largely  to  the 
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lessee's  advantage.  In  re  Uullinfa 
Clothing  Co.   <D.  0.)   230  F.  681. 

Benta  accming  after  commencement 
of  bankruptcy  proceedings  are  not 
provable  against  either  tenant  or  sure- 
ty. Kamioner  v.  Balkind  (City  Ct.) 
158  N.  X.  S.  310,  93  Misc.  Rep.  458. 

39.  ^—  Occupation  and  use  of  prem- 
tSM  by  truatae.— Rent  of  leased  prem- 
ises, occupied  by  receiver  or  trustee  in 
bankruptcy,  held  payable  by  receiver, 
and  allowable  as  cost  of  administration, 
and  considered  a  preferred  claim  in  fa- 
vor of  landlord.  In  re  Mullinga  Cloth- 
ing Co.  (D.  0.)  230  F.  681. 

The  limitation  of  time  for  proof  of 
claims  prescribed  b;  section  |67n,  baa 
no  application  to  a  claim  for. rent  for 
premiaea  while  occupied  by  the  trus- 
tee.   In  re  Green  (D.  C.)  231  F.  253. 

A  tEuatee  or  receiver  has  the  right 
to  use  the  premises  occupied  by  bank- 
rupt for  a  reasonable  period,  sufficient 
to  enable  him  to  dispose  of  the  bank-  ' 
rupt's  property  without  unnecessary 
loss,  and  such  use  is  not  an  adoption 
of  a  lease  to  bankrupt,  but  the  estate 
must  pay  reasonable  compensation  for 
auch  use;  and  the  rent  reserved  in  the 
lease  is.  under  ordinary  conditions,  the 
fair  measure  of  what  should  be  paid. 
In  re  Crawford  Plummer  Co.  (D.  C.) 
253  F.  78. 

40.  —  DaiHRflM  for  hreadi  cf  eea- 
tract  or  covenant.— By  reason  of  dls- 
aolution  a  corporation  li reached  »a 
executory  contract  for  the  lease  of 
premises  and  thereafter  was  adjudged 
a  bankrupL  This  section  declarea  that 
unliquidated  claims  against  a  bankrupt 
may,  pursuant  to  application  to  the 
court,  be  liquidated  in  such  manner  ae  . 
it  shall  direct,  and  may  thereafter  be 
proved  and  allowed  against  his  eatftte., 
H(?ld  that,  notwithstanding  a  covenant 
to  pay  rent  creates  no  debt  until  the 
time  for  payment  arrives,  yet  aa  the 
corporation  was  guilty  of  an  antic- 
ipatory breech,  rendering  it  liable  in 
damages,  a  claim  therefor  might  be 
proven  against  the  estate.  In  re  Mul- 
lings  Clothing  Co.  (C.  C.  A.)  238  F.  58. 

Where  a  bankrupt  made  a  common- 
law  BBsignment,  which  included  its 
rights  in  a  lease  containing  a  condition 
egaioEt  assignment,  and  the  lessors  ac- 
cepted from  the  assignee  rent  for  the 
month  of  tbe  assignment,  the  lessors 
have  no  provable  claim  for  damages  lor 
breach  of  tbe  condition,  tbe  lessee  hav- 
ing been  adjudicated  a  bankrupt,  for 
acceptance  of, rent  from  the  assignee 
was  waiver,  if  the  aaaignee  be  deemed 
to  have  eierciaed  his  option  and  ac- 
cepted the  lease.  Ratahesky  v.  Whit- 
ing (C.  C.  A.)  251  F.  2i;S. 

Claim  for  damages  for  breach  of  cov- 
enant not  to  aaaign  lease  held  not  al- 
lowable in  bankruptcy,  where  lessor 
had  not,  prior  to  filing  of  petition,  elect- 
ed to  re-enter  and  terminate  the  lease. 
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In  re  LesUe  &  Griffith  Co.  <D.  C.)'  230 
F.  465. 

Claim  for  difference  between  rent 
agreed  to  be  paid  by  bankmpt  and  by 
Dew  tenant  held  a  clnim  [or  rent,  thougb 
called  a  claim  for  damages  from  breach 
of  egrecment.  In  re  MuUioga  Clotbins 
Co.  (D.  C.)  230  F.  681. 

Where  a  tenant  agreed  to  pay  taxes 
and  water  rates  aa  part  ot  the  rent, 
held  that,  under  section  63a  (1,  4),  tbe 
landlord's  claim  for  unpaid  taxes  and 
water  rates  might  be  proven  against 
the   bankrupt's    estate,   thougb   at    the 

§  9648.  (Act  July  1.  1898,  c.  541,  § 
c.  487,  §  14,  Act  June  15,  1906. 
ority. 
|i/j.  Priority    In    general.— Although 

the  patentee  bad  an  agreement,  valid  be- 
tween him  and  the  licensee  For  sale  ot 
the  patented  arliclea,  to  take  back  all 
.  unsold  goods  at  list  prices  and  credit  the 
licensee's  account  I  herewith,  the  court 
could  not,  aa  a  condition  of  his  repur- 
chaMug  the  articles,  order  his  unsecured 
claim  paid  in  full  to  the  exclusion  ot  all 
other  unsecured  creditors  of  the  bank- 
rupt licensee.  L.  E.  Waterman  Co.  v. 
Kline,  2n4  F.  S91.  148  C.  C.  A.  4S9. 

The  claims  of  solvent  stockholders  of 
a  bankrupt  corporation,  who  are  liable 
for  tbe  difference  between  the  amount 
paid  for  the  stock  and  the  par  value  on- 
ly to  defrauded  cruditors,  will  not  be 
postponed  in  the  bankruptcy  proceed- 
ings to  the  payment  of  other  claims. 
Courtney  v.  Croxton,  239  F.  217,  152  C. 
C.  A.  235. 

Appellant  and  other  creditors  held  ea- 
topped  from  questioolDg  priority  given 
assicnee  of  bankrupt  corporation  in  a 
contract  to  which  tliey  consented.  In  re 
Creech  Bros.  Lumber  Co.,  240  F.  8, 
153  0.  C.  A.  44. 

That  one  creditor  of  a  bankrupt  had 
orally  promised  another  creditor  of  the 
same  class  that  its  claim  should  be  paid 
does  not  estop  the  former  from  receiving 
dividends  equally  with  the  latter.  Jloiae 
V,  Scheibel,  245  F.  546,  157  C.  C.  A. 
658. 

2.  Rights  of  creditors  cnlltlBd  to 
priority.  —  Where  wage-earners  had 
priority  as  to  the  two  funds  realised 
from  bankrupt's  assets,  while  landlord 
had  priority  as  to  only  one,  and  the  two 
claims  exceeded  the  amount  of  the 
funds,  the  claims  of  the  wage  earners 
should  first  be  satisfied  out  ot  the 
fund  as  to  which  the  landlord  had 
no  lien.  la  re  Gerrow  {D.  C.)  233  F, 
845. 

5.  Priority  of  taxes.— -Purehnscrs  of 
realty  belou^ng  to  a  bankrupt  sold  for 
taxes  and  sjiecial  assiBsments  are  enti- 
tled to  be  reimbursed  out  of  general  as- 
Ects  of  bankrupt  on  cancellation  of  their 
certificates  under  section  (S4a.  Dayton 
T.  Stanard,  36  S.  Ct.  695,  241  U.  S. 
5SS,  60  L.  Kd.  1190,  modifying  decree 
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time  of  adjudication  tbe  amooii' 
not  been  fixed  by  assessment. 
Spiee-Alper  Co.  (D.  C.)  231  F.  ! 
Where  lessee  company  became 
vent,  bad  receiver  appointed  for 
went  into  bankruptcy,  lessor's  m 
of  damages,  provable  by  Mm  in 
ruptcy  proceedings,  is  loss  ot  b: 
difference  between  rent  agreed  u 
original  lease  and  actual  rent  r< 
from 


64,  as  amended.  Act  Feb.  5, 
c.  3333.)     Debts  which  havi 

stanard  v.  Dayton,  220  F.  44 
C.  C.  A.  35. 

Under  sections  1(11),  4b,  17a,  S 
personal  property  taxes  held  del 
be  included  in  determining  wbetl 
leged  bankrupt's  drbts  amount  I 
000.  Kaw  Boiler  Works  v.  Schu 
F.  587,  144  C.  C.  A.  641. 

Allowance  to  receiver  appoint 
state  court  held  not  improper,  as 
ing  priority  of  county's  claim  for 
which  had  not  been  filed.  Fa: 
Archer,  233  F.  256,  147  C.  C.  A. 

The  provision  of  this  section  th 
court  shall  order  the  trustee  to  s 
taxes  in  advance  of  the  payment  < 
idends  to  creditors,  does  not  oul 
the  payment  of  taxes  out  of  tbe 
derived  from  tbe  sale  of  goods  sub, 
a  landlord's  lien,  under  a  distresi 
rant,  in  view  of  section  67d,  pro 
that  liens  given  in  good  faith  for  i 
ent  consideration  shall  to  the  eit 
such  consideration  not  be  affected 
act,  since  "dividends,"  as  used  i 
Bankruptcy  Act,  applies  only  to  ■ 
of  general  unsecured  creditora,  ai 
to  secured  creditors,  except  as  I 
amount  ot  the  claim  in  excess  of  1 
curity  (quotioK  Words  and  Phrase: 
ond  Series,  Dividend).  6ird  v.  C 
Richmond  <C.  0.  A.)  240  F.  545, 

Tbe  provision  that  taxes  legall 
shall  he  paid  in  advance  of  dividei 
creditors  has  reference  to  pajmei 
of  tbe  general  funds  of  the  estate, 
not  intended  to  disturb  priority  0l 
fixed  by  substantive  Isw.  While  e: 
ea  of  administration  in  banki 
should  be  paid  in  preference  to  i 
for  taxes,  claims  for  personal 
should  be  paid  out  of  general  I 
where  there  were  sufficient  assets  1 
such  chiims,  and  also  expenses  of  s 
istration.  Polk  Ooonty,  Iowa  v.  I 
247  F.  399,  159  C.  C.  A.  453,  rev 
judgment  (D.  C.)  In  re  Hosmer,  i 
318. 

Under  section  64a  it  is  the  duty 
trustee  in  hankniptry  to  pay  tax  t 
cates  issued  to  purchasers,  wbcn 
Ises  of  the  bankrupt  which  were  si 
to  mortgage  were  sold  for  Donpa; 
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■tB  taxes.  In  re  Qark  Realty  Co. 
:.  A.)  2BS  F.  688.  But  mortgageeB, 
having  taken  itepa  to  require  tlie 
ee  to  pay  tax  liena,  coald  not  re- 
>  the  trustee  to  redeem  b;  applying 
I  pi«Tioiii1;  collected  to  tliat  pur- 
In  re  Clark  Realty  Co.,  234  F. 
148  C.  C.  A.  342. 

der  BecUoD  64a,  taxei  held  not  pre- 
'd  claim,  but  in  a  class  by  tbem- 
;b,  Btanding  shead  of  preferred 
IB.  In  re  Ashland  Emery  &,  Cor- 
m  Co.  (D.  C.)  229  F.  829. 

EHeet  of  tala  of  laad  by  trus- 

-tlnder  section  67d,  as  amended  by 
June  25,  1010,  beld  that,  though 
srty  subject  to  landlord's  lien  wbb 

by  trustee  with  consent  of  lien- 
■r,  county  could  not,  where  there 
no  surplus,  sssert  priority  to  pro- 
I  as  Bcainst  the  lienholder,  under  its 
■al  right  to  priority  for  taxes.  In 
osmer  (D.  C.)  233  F.  318. 

Detarminatlon  af  amount  or 

Ity  of  tax.— The  federal  courts  have 
■r  to  revise  state  taxes  presented  as 
LB  ajcainst  the  estates  of  bankrupts; 
where  a  tax  was  valid  under  the 
law,  it  could  not  be  disallowed  as 

at  or  unlawful.  In  re  T'nitpd  Five 
■r,  Cent  Store  (D.  C.)  242  F.  1006. 
lere  state  asserted  a  claim  for  cor- 
tion  taxes  on  bankruptcy  of  a  cor- 
liOD,  it  is  the  duty  of  the  bank- 
;y  court  to  reassess  the  tax,  in  case 
tion  Is  made,  regardless  of  ita  orlg- 
assessmect  by  the  proper  state  au- 
ty.    In  re  Simcoi,  Inc.  <D.  C.)  243 

r9. 

What  taxes  InolHded,— While 

nalty  imposed  for  nonpayment  of 
iFheD  due  is  not  a  part  of  the  tax, 
not  entitled  to  priority  of  payment, 
r  i  64a,  though  the  statute  requir- 
payment  of  additional  sum  if  tax 
>t  paid  when  due  calls  such  sum 
est,  interest  on  taxes,  under  a 
ite  making  pnyroent,  when  receiv- 
siuivnlent  to  payment  at  Bppolnt- 
ime.  is  a  part  of  the  taxes,  and 
led  to  priority.  Under  3  Gen.  St. 
.  1805,  p.  3339,  S  261,  and  page 
,  i  T,  excess  of  interest  borne  by 
irate  franchife  tax  after  it  be- 
8  doe  above  legal  interest  held 
nalty,  and  not  entitled  to  priority 
nkniptcv.  In  re  Ashland  Emery  & 
Ddum  Co.  (D.  C.)  229  F.  829. 
Cost*  and  expanses  of  admlnl«> 
Mi— Claim  for  compensation  by 
ver  appointed  by  state  court  to 
•rve  bankrupt's  assets  before 
mptcy  is  entitled  to  priority. 
•  V.  Archer,  233  P.  259,  147  C.  C. 

der  section  64b  (1),  allowance  tor 
cea  of  bankrupt's  counsel  between 
of  petition  and  adiud ion  tion, 
offered  composition  was  pending, 
not  autborized.  especially  in  view 
ection  12a.  as  amended  by  Act 
25, 1910. 1  5.  In  re  Kinnane  Co.'e 
to,  242  P.  769,  155  0.  C.  A.  307. 


An  asalgDee  under  a  deed  ol  asaigii- 
ment,  or  a  receiver  acting  under  ju- 
dicial autbority,  will  be  allowed  com- 
•pensation  as  a  preferred  claim  in  the 
administration  of  the  property,  to  the 
extent  that  his  services  liave  benefited 
the  estate.  Hume  v.  Myers,  242  F. 
827,  155  C.  C.  A.  415. 

In  view  of  this  section,  when  receiv- 
ership ends  and  assets  are  turned  over 
to  trustee,  expenses  of  receivership, 
which  include  lawful  debts  of  receiver, 
are  a  charge  on  the  assets.  In  re 
Veler,  249  F.  633,  161  C.  C.  A.  543. 

In  view  of  broad  powers  conferred 
by  section  2,  court  of  bankruptcy, 
where  agreeroent  between  majority  of 
creiiitots  of  bankrupt  and  trustee,  who 
took  possession  of  bankrupt's  property 
and  made  advances,  gave  trustee  equi- 
table lien  on  interest  of  such  creditors, 
has  jurisdiction  to  order  that  dividends 
due  and  payable  to  such  creditors  be 
first  applied  to  satiafaction  of  truEtee's 
claim  before  any  payment  be  made  to 
creditors;  and  such  preference  lieu  of 
trustee  was  not  subject  to  attack  by 
creditors,  who  were  parties  to  the 
agreement,  because  it  obtained  funds 
for  advances  from  associated  corpo- 
ration. Searle  v.  Alcchanics'  Loan  & 
Trust  Co.  (C.  C.  A.)  249  F.  942. 

Kent  of  leased  premises,  occupied  by 
receiver  or  trustee  in  bankruptcy,  held 
payable  by  receiver,  and  allowable  as 
cost  of  adnnnistration,  and  considered 
a  preferred  claim  in  favor  of  landlord. 
In  re  Mullins  Clothing  Co.  <D.  C.)  230 
F.  681. 

As.  under  tbe  statute,  payment  of 
the  clerk's  filing  fees  has  priority  over 
payment  of  attorney's  fees,  a  bankrupt 
cannot  reverse  this  order,  and,  after 
paying  his  attorney  a  fee,  file  his  pe- 
tition and  schedules  as  pauper.  In  re 
Darr  (IJ.  C.)  2.TJ  F.  415. 

In  administering  a  bankrupt  estate, 
costs  have  priority  in  distribution  of 
general  assets  over  taxes  not  a  lien. 
In  re  Hosmer  (D.  0.)  233  F.  318. 

Where  bankrupt's  property  was  first 
transferred  to  a  common-iaw  assignee, 
held,  that  a  claim,  for  an  appraisal  will 
he  preferred,  being  for  benefit  of  es- 
tate.    In  re  Cooper  (D.  C.)  :;43  F.  797. 

ID.  Receivers'  oertHlealea.— Where 
corporate  receiver  under  order  of  state 
court  issued  certidcates,  such  certifi- 
cates were  not.  corporation  having  been 
adjudicated  involuntary  banlcrupt.  liens 
preventing  allowance  out  of  proceeds 
of  corporate  property  of  reasonable  fee 
to  bankrupt's  attorney  authorized  by 
Bnnkr.  Act.  Smith  v.  Shenandoah  Vat- 
ley  Nat.  Bank  of  Winchester,  Vs..  246 
F.  379,  158  C.  C.  A.  443. 

Where  it  was  to  interest  of  secured 
creditors,  who  held  liens  on  property  of 
bankrupt,  that  plant  should  be  put  in- 
to successful  operation,  and  they  ac- 
quiesced in  appointment  of  receiver. 
and  in  sale  of  property  by  truatee  free 
from  their  liens,  receiver's  certilicates. 
lawfully  issued,  are  entitled  to  priority 
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In  payment  ont  of  proceeda  of  propert]' 
over  liens  of  secured  creditors  i  and 
where  secured  creditor  accepted  receiv- 
er'a  certificate  as  partial  payment  on 
its  debt,  it  canDot.  having  accepted  cer- 
tificate, assert  that  its  lien  was  prior 
to  that  of  the  cc?rtific*te.  In  re  Veler, 
24D  F.  633,  161  C,  C.  A.  543. 

11.  Attorney's  daJm  for  sarvlOM.— 
Creditors  succcsBfull;  oppoainE  compo- 
sition offered  before  adjudication  held 
not  entitled  to  attorney's  fee,  under  % 
d4b  (3),  as  petitioning  creditors,  or  un- 
der section  64b  (1).  In  re  Kinnana 
Go.'s  Estate,  242  F.  769,  155  C.  C.  A. 
357. 

Under  sectiouB  7,  64b  (3),  allowance 
for  services  of  bankrupt's  counsel  in 
presenting  and  urging  acceptance  of 
offered  compositions  held  unautborixcd. 
Id. 

Finding  that  payment  to  bankrupt's 
counsel  was  amide  remuneration,  under 
section  64b  (3),  for  performing  duties 
imposed  on  bankrupt,  held  not  review- 
able on  petition   to   revise.    Id. 

Amount  of  fee  to  wbicb  attorney  for 
petitioning  creditors  in  involuntary  cas- 
es is  entitled  rests,  in  absence  of  di- 
rect evidence  as  to  value  of  services, 
in  legal  discretion  ot  court,  but  not  in 
unrestrained  discretioD.  In  re  WB- 
liama  (D.   C.)  240  F.  788. 

Under  section  e4b  (3),  beld  tbat  coun- 
sel fees  for  resisting  adjudication, 
should  not  be  allowed  to  attorney  for 
minority  stockholders,  holding  the  of- 
fices and  thus  enabled  to  have  adjudi- 
cation resisted  in  their  interest.  In  re 
Murphy  Boot  &  Shoe  Co.  (D.  C.)  242 
F.  901. 

1 1  Va.  AMowanM  of  f<e>  by  state 
court.; — While  one  reasonable  attorney's 
fee  for  professional  services  actually 
rendered  to  petitioning  creditors  in  case 
of  involuntary  bankruptcy  is  allowed  as 
of  right,  attorneys  who  render  services 
to  a  receiver  appointed  by  the  stats 
court  subsequent  to  bankruptcy  have 
no  legal  claim  for  fees,  though  sncb 
services  were  «  benefit  to  the  estate; 
the  fees  not  being  allowed  and  paid 
before  bankruptcy.  lii  re  Williams  (D. 
C.)  240  F.  788. 

12.  Wages  of  workmea,  olerks,  and 
aervants^Where  tbe  proceeds  of  a 
government  contract  came  into  the  pos- 
session of  tbe  contractor's  trustee  in 
bankruptcy,  tlie  laborers  and  material- 
men, who  bad  not  been  paid,  and  the 
surety  on  the  contractor's  bond,  given 
as  required  by  Act  Aug.  13,  1894,  as 
amended  by  Act  Feb.  24.  1903  <Comp. 
St.  1016,  3  6'J23),  who  had  paJd  some 
claims  for  labor  and  materials,  are  en- 
titled to  the  fund  in  preference  to  the 
contractor's  assignee  and  general  cred- 
itors. In  re  P,  McGnrry  &  Son,  240  F. 
400.  153  C.  C.  A.  326. 

Landlord's    lien    given    by    Code   Ya. 
1904,  19  2791,  2T92,  is  superior  to  pri- 
ority   given    servanta    and    clerks    for 
wages   earned  within   three  months   of 
(2182) 


bankruptcy  by  section  64b.  Lot 
Salsbury,  237  F.  IBl,  160  C.  C.  A. 
affirming  order  In  re  Banch  (D.  C.) 
F.  982. 

Future  damagea  for  breacb  by 
bankrupt  of  a  contract  of  employi 
are  an  unpref erred  claim.  In 
SchnltE  &  Guthrie  (D.  C.)  235  F. 

Tbat  tbe  compensatian  of  an  em| 
of  bankrupt  was  more  than  {1,50(1 
year  does  not 'of  itself  disentitle  hi 
priority  therefor  nnder  section  64 
Id. 

The  provisions  of  section  64,  siih 
giving  priority  to  wages  due  wor) 
wbicb  Lave  been  earned  within  t 
months  of  date  of  commencemeD 
proceedings,  relates  to  diatributio 
assets  coming  into  hands  of  tru 
and  not  to  moneys  assigned  'b< 
bankruptcy  occurred.  Riverside  ' 
tracting  Go.  v.  City  of  New  York, 
N.  E.  B64,  218  N.  Y.  596,  affir 
judgment  150  N.  Y.  a  1109,  165 
Div.  072. 

13.  ^—  Who  are  workmen,  oli 
and  servanta^-Claimant  beld  not  i 
borer,  within  Rem.  &  Bal.  Code  ^ 
fl  1149,  USD,  and  1153,  and  heno 
bankruptcy  of  company  for  whicl 
worked,  he  was  not  entiUed  to  pri> 
for  salary  claim.  Wintermote  v.  ] 
Lafferty,  233  F.  95,  147  C.  O.  A. 

Actress,  contracting  to  fill  en( 
ment,  held  not  entitled  to  priori! 
bankruptcy  as  a  "workman"  or  "i 
ant"  In  re  AH  Star  Feature  Con 
tion  (D.  C.)  231  F.  251. 

The  claim  of  a  mining  engineei 
unpaid  salary  held  not  entitled  to 
ority.  in  sections  64b(4t,  providing 
priority  of  claims  for  wages  dv 
workman,  clerk,  or  servant.  In  re 
&  Sturgis  <D.  C.)  233  F.  604. 

Claimants  wbo  regularly  hauled 
to  a  bankrupt  condensed  milk  coi 
ny  under  arrangement  of  a  milk  r 
not  being  supervised  by  the  owne 
tbe  factory,  held  not  workmen  or  i 
ants  under  section  64b,  entitled  to 
ority  tu  wage  claims.  In  re  Foal 
Condensed  Milk  Co.  (D.  C.)  237  F. 
'  14.  —  Managers,  superintend 
and  offloers  of  oo  my  an  lea.— The  gei 
manager  and  practical  owner  of  a  b 
rupt  corporation  is  not  a  servant 
tied  to  priority  for  his  salary,  n 
Bankruptcy  Act,  |  64b,  cL  4.  Key 
Davie,  231  F.  688.  145  C.  0.  A.  B 

Where  five  workingmeu  orgai 
corporation,  each  paying  in  a  eui 
money,  one  of  them,  who  was  treat 
and  director  and  also  labored  in 
shop,  is  not,  as  to  bis  claim  tor  < 
pensatioo  for  services  rendered 
treasurer  and  director,  entitled  to 
ocity  over  coipcrate  creditors.  1 
Boston  French  Range  Co.  (D.  C.) 
F.  916. 

One  who  had  been  employed  t 
bankrupt  corporation  aa  its  presi 
and  manager,  but  whose  duties  as 
were  merely  nominal,  his  principle 
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ting  tboie  of  derk  and  salesman, 
Ltled  to  a  preference  for  his  claim 
igeB.  Id  re  Capital  Paint  Co.  (D. 
»  P.  424. 

esolution  of  a  bankrupt  corpora- 
GiiDg  the  compcDBBtion  of  Ita 
lent,  held  not  to  entifle  the  pres- 
to a  preference,  under  tbia  aec- 
s  amended  by  Act  Jone  IB,  1906, 
li  he  also  rendered  ler vices  as 
and  driveT  ot  a  wagon.  In  re 
Ice  &  Goal  Go.  (D.  C.)  241  F. 

—  Travflllnfl     .MIMiQeB.^Part- 

who  sold  goods  for  the  baafcrupt 
commission  basis,  maintaining 
own  office  and  not  being  bound  to 
i  any  particular  am o not  ot  tbeir 
to  a  sale  of  the  bankrupt's  proi>- 

are  not  "traveling  salesoien," 
1  this  section.  In  re  Eominers 
.)  252  F.  183. 

Claims  of  United  Statas^Under 
n  Q4a,  -a  claim  of  the  United 
I  for  duties  impoBed  upon  imports 
okruptB  is  entitled  to  priority.  In 
aetitbal  Bros.  (D.  0.)  235  F.  315, 

Claims  to  priority  uador  stats 
-Transaction  between  bankrupt 
laimant  held  Dot  a  consignment, 
conditional  sale,  and  wbere  St. 
1913,  t  2317,  was  not  complied 
a  daim  against  the  bankrupt  was 
ntitled  to  priority.  In  "re  Leflys, 
'.  695,  144  C.  C.  A.  105.  ■ 
eral  manager  of  corporation  who 
racticelly  owner  thereof,  !a  not  en- 

to  priority.   Under   Rem.   &  BaL 

Wash.   |§   1149.   1150,   1153,   for 

X  of  aalary  due  him  when  corpora- 

iled  voluntary  bankruptcy  petition. 

:  Davie,  231  F.  688,  145  O.  C. 


i. 

mant  held  not  a  laborer,  within 
&  BaL  Code  Wash,  gg  1149,  1150. 
153,  and  hence,  on  bankruptcy  of 
iny  for  which  he  worked,  be  was 
ititled  to  priority  for  salary  claim, 
■rmote  v.  MacLafferty.  233  F.  95, 
!.  C.  A.  165. 

ler  Civ.  Code  Porto  Rico,  | 
i)a.  Bi  debtor  by  acknowledgment 
notarial  deed  cannot  secure  prior- 
ir  the  payment  of  notes.  In  re 
,  233  P.  733,  147  C.  C.  A.  499. 
.  Coda  Porto  Rico,  g  1825(4)a.  In 
of  Organic  Act  April  12,  1900, 
ig  federal  laws  applicable  to  Porto 
does  not  apply  to  the  diBtribution 
I  insolvent's  estate ;  Bankruptcy 
I  64b(5).  alone  governing.  Td. 
liew  of  section  1,  cl.  24,  held  that, 

section  64b(5),  one  entitled  to  pri- 
by  laws  of  Porto  Rico,  la  entitled 
ority  under  the  act.    Id. 
.  Code  Porto  Rtco,  i  1824,  Bubd.  6, 

ii  part  of  an  extensive  scheme  for 
buting  insolvent  estates,  does  not 
c  creditor,  because  of  an  agricul- 
loan,  to  priority,  being  opposed  to 
r.  Act,  I  64b.-  Gandia  &  Stubbe  v. 
mo,  233  P.  739.  147  0.  C.  A.  BOO. 
nrers  having  daima  against  an  in- 


■olvent  company  which  was  declared  a 
bankrupt  after  a  receiver  of  ita  property 
had  been  appointed  by  state  court,  held 
bound  to  assert  their  claims  under  Gen. 
Code  Ohio,  |  8339,  and  not  section 
11138,  the  receiver  and  trustee  in  bank- 
ruptcy having  subsequently  taken  con- 
trol of  the  property.  Emerson  v.  Cas- 
tor, 236  F.  29,  149  O.  C.  A.  239. 

A  decree,  awarding  priority  to  labor- 
ers under  state  statute,  is  not  open  to 
objection  On  the  ground  that  it  failed  to 
give  effect  to  subdivision  "b."  cl.  4,  of 
this  section,  giving  priority  to  claims  of 
laborers  for  services  rendered  within 
three  months  of  institution  of  proceed- 
ing, where  nnder  the  circumstances  the 
allowances  must  have  been  the  same. 
Id. 

Under  Gen.  Code  Ohio,  S  8339,  per- 
sons who  performed  manual  duties  for 
rubber  company  in  the  manofactura  of 
tires  held  laborers,  though  they  had 
been  employed  (or  superior  duties.    Id.    ■ 

In  determining  the  priority  ot  liens  in 
a  bankruptcy  case,  the  state  law  gov- 
erns. Preetorius  V.  Anderson.  236  F. 
723.  150  C.  C.  A.  55. 

Rev.  St.  Tei.  1011,  art.  5490,  gives 
landlords  a  preference  lien  for  rent  due 
and  to  become  due  within,  the  current 
year  on  all  property  of  the  tenant  on 
the  premises.  Article  5644  gives'  to 
clerkl,  accountants,  laborers,  etc..  a  first 
lien  OD  the  property  created  by  or  con- 
nected with  their  services  "provided 
that  the  lien  herein  given  to  a  farm 
hand  shall  be  sulrordinate  to  the  land- 
lord's lien  now  provided  by  law."  Held 
that,  on  the  bankruptcy  of  a  mercantile 
partnership,  the  claims  of  its  clerks  (or 
wages  were  properly  given  preference 
over  the  claim  of  its  landlord  for  rent. 
In  re  Woulfc  &  Co.   (C.  C.  A.)  239  P. 

12a 

As  Civ.  Code  Cal.  i  158,  allows  a  hus- 
bsnd  and  wife  to  contract,  a  wife's  claim 
for  compensation  for  services  rendered 
jQ  her  husband's  businewi  under  a  con- 
tract for  paynlent  will  not  be  postponed 
to  claims  of  other  creditors.  In  re  Starr 
(D.  C.)  232  F.  416. 

Under  Code  Ala.  1907,  SI  4487,  4492, 
4494,  4497,  a  wife  who  rlcrk*  in  her 
huEband'a  store  held  entitled,  on  bank- 
ruptcy of  husband,  to  priority  as  to  her 
claim  for  salary  due.  In  re  Davidson 
CD,  C.)  233  F.  462. 

Under  Landlord  and  Tenant  Act  N. 
J.  I  4,  and  Bankruptcy  Act,  S  64b,  subd. 
5.  a  New  Jersey  landlord,  who  had  not 
perfected  his  lien  on  goods  on  the  demis- 
ed premises  by  distraint,  may,  after 
bankruptcy,  assert  his  priority,  subject 
to  payment  of  coats  of  proceeding.  In 
re  BrauB  (D.  C.)  233  F.  835. 

Where  costs  of  ancillary  bankruptcy 
proceedings  in  New  Jersey,  which  were 
satisfied  out  of  proceeds  of  goo<ls  taken 
from  demised  premises  as  to  which  a 
New  Jersey  landlord  had  priority,  ex- 
ceeded proportion  which  those  assets 
should  bear,  landlord  might  assert  his 
priority  against  general  assets.  Id. 
(2183) 
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Section  e4b(C)  does  Dot  relate  to 
■  clainiH  Hccured  b;  Hpedfic  liens  OD  prop- 
erty protected  by  aecdon  87  (section 
9651).  In  re  North  Star  Ice  &  Coal 
Co.  (D.  C.)  262  F.  301. 
'  Hem.  Code  Waslj.  1915,  i  1153,  pro- 
viding that  receiver  or  aBsignco  pay  a!l 
daims  for  which  lien  could  be  filed,  does 
not  apply  to  trustee  in  bankruptcy. 
McDermott  v.  Tolt  land  Co.  tWwah.) 
172  P.  207. 

22.  Landlord's  elalm  for  rent.— Claim  a 
for.  wugea  due  from  a  bankrupt  cor- 
poration to  its  cleric  a  held  entitled  to 
preference  under  the  Teiaa  statutes 
oyer  the  claim  of  its  landlord  for  rent. 
In  re  Woulte  &,  Oo„  239  F.  12S,  152 
C.   C.   A.   170. 

Under  Bankruptcy  Act,  If  e4b(5),  67f, 
and  Landlord  and  Tenant  Act  N.  J.  S 
4,  held  that,  where  payment  of  taxes 
waa  reserved  as  part  of  tbe  rent,  the 
.  landlord  did  not,  tbe  taxes  not  having 
been  assesBed  ot  the  amount  fixed, 
have  priority  as  to  auch  sums.  In  re 
Spies-Alper  Co.   (D,   C.)  231  F.  5,^5. 

Whete  representative  of  some  of 
bankrupt's  large  credit ora  went  into 
control  of  tbe  businesB  bcld,  that 
landlord  had  right  ol  priority  ngainat 
gooda  levied  on  under  distrcsa  warrant, 
and  accounts  for  sttcb  goods  sold,  but 
not  against  the  general  fund,  because 
of  the  commingling  of  aasets.  In  re 
Cole  Jewelry  Co.  (D.  C.)  243  F.  790. 

Where  a  landlord,  before  the  expi- 
ration of  the  lease  of  an  earlier  ten- 
ant, who  waa  indebted  for  rent,  de- 
mised prent-i^ea  to  tbe  bankrupt  under 
,a  lease  providing  that  it  should  not 
affect  the  former  lease,  or  remedies  for 
collection  of  rent,  and  the  bankrupt 
took  over  property  of  the  first  tenant 
in    tbe    premises,    bcld,    the   landlord's 

§  9649.  (Act  July  1.  1898,  c.  541,  §  65,  as  amended.  Act  Fel 

1903,  c.  487,  §  IS.)     Declaration  and  payment  of  dividend! 

See  Bird  v.   City   of  Bichmond,  240  Cited     without     definite    apptlci 

F.  B45.  In   re  Warnock   (D.  C.)   239  P.   "i 

67,  as  amended.  Act  Feb.  5,  1 
1910,  c.  412,  §  12.)     Liens. 

action  ngiiinst  debtor  of  bankrupt 
not  be  maintained,  either  by  the  I 
rupt's  UBsignec  for  the  benefit  of  < 
tors  or  bis  trustee  in  bankrupt! 
the  name  ot  Che  assignee,  notwiths 
ing  Code  Civ.  Proc,  N.  Y.  {  756 
thia  section.  Gilbert  v.  Mechani 
Metals  Nat.  Bank  of  City  of  New 
(Sup.)  160  N.  T.  8.  710,  96  Misc. 
364,  Judgment  affirmed  Same  t. 
ctanics'  &  Metals'  Nat.  Bank  of 
Tork,  162  N.  Y.  S.  1121. 

By  this  section  all  liens  obt 
within  four  months  prior  to  tht 
judicution  in  bankruptcy,  whether 
untary  or  by  process  of  a  atate  < 
and  whi'ther  the  proceedings  in  I 
ruptcy  be  voluntarily  or  involun' 
begun,  arc  vacated  by  the  adjudic 


claim  for  rent  against  the  first  tt 
could  not  be  asserted  against  the  b 
nipt's  estate  ae  a  priority  claim;  I 
being  no  rigbt  to  distrain.  In  re  ^ 
(D.  C.)  2ES3  P.  063. 

23.  Trust  ornlllora  and  Irnit  ft 

— A  commercial  corporation  asai 
an  '  account  against  a  customei 
claimant  bank  as  collateral  aecurit; 
B  note.  By  mistake  the  custome: 
mitted  direct  to  the  corporation,  t 
deposited  the  draft  to  its  credit, 
on  the  same  day  uaed  tbe  proceedi 
gether  with  all'  other  money  it 
on  depoait,  in  payment  of  eiiatini 
ligations,  end  it  did  not  appear 
it  ever  replaced  such  deposits.  It 
at  that  time  insolvent,  and  waa  a 
ward  adjudged  bankrupt.  Claimat 
ed  ita  claim  as  a  general  creditor, 
the  same  was  allowed.  Held  that 
der  tbe  facts,  it  was  not  entitle 
priority  of  payment  of  its  claim  ii 
over  otber  creditors.  Wuerpel  v.  i 
mercial  Germania  Trust  &,  Sa 
Bank  (C.  C.  A.)  238  F.  269. 

The  owner  of  grain  sold  by  a  i 
bousemaD  before  bankruptcy  is 
titled  to  preference  for  the  value 
if  he  can  prove  that  the  proceeds 
into  a  specific  fund  or  property  ^ 
came  into  the  hands  of  the  tn 
Zenor  v.  McFarUn,  238  F.  721, 
C.  C.  A,  571. 

Customers  of  bankrupt  stockbrc 
who  had  pledged  customers'  a« 
ties,  held  to  have  only  a  general 
for  such  amounts  as  were  not  r 
sented  by  identified  proceeds  of 
securities.  In  re  Stringer  {D.  C. 
F.  177. 


§  9651.  (Act  July  1,  1898,  c.  541,  § 
c.  *87,  §  16,  and  Act  June  25, 


1.  Construction  of  this  lectlon^-Un- 

der  section  07c,  and  Penn^tylv.inia  de- 
cisions, nssignee  of  chosos  in  sction, 
who  did  not  give  notice  ot  nfisignmcnt, 
hHd  without  equitable  claim  to  moneys 
in  trustee's  bauds.  In  re  Hawley 
Down  Draft  Furnace  Co.  (D.  C.)  2.30 
F.  471,  rehearing  denied  (D,  C.)  233 
P.  451. 

Section  64b (5)  directing  payment  of 
debta  baving  priority,  docs  not  re- 
late to  claims  secured  by  speciGc  tlens 
on  property  protected  by  section  67 
(Comp.  St-  1016.  i  0651).  In  re  North 
Slur  Ice  &  Coal  Co.  (D.  O.)  252  F. 
301. 

After  adjudicatiou   in  bankruptcy  au 
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ukraptcy.     Acchenhold  t.  Schaef- 

!i.  Civ.  App.)  206  S.  W.  139. 

.  Application  of  atato  law*^The 

of  the  state  wbeie  aaaeta  of  a 
upt  are  located,  cootrol  aa  to  the 
E  and  effect  of  a  lien  thereon  for 
of  a  testator.  In  re  McAusland 
..)  235  F.  173.  See,  also,  Uarri- 
.  Kurt.  249  F.  672,  161  C.  C.  A. 

tea  tbe  lunkrupt  law  otherwise 
lea,  vaiiditf  of  an  aBSisnmeDt  or 
i a  to  be  determined  bj  locai  law. 
V.  Billings,  99  A.   163.  254  Pa. 

Validity  of  llona  as  against  trui- 
h.  court  of  Ijankruptcy  will  re- 
From  its  administration  only  that 
rty  of  a  bankrupt  in  which  b;  rea- 

conceded  and  absorbing  superior 
and   privileges   the   trustees   have 
lity.     Eoger  v.  J,  B.  Levert  Co., 
.  737,  IDO  C.  C.  A.  491. 
I  for  rent  to  accrue  within  year 

bankruptcy,  conferred  by  Civ. 
La.  art,  2705,  held  enforceable 
1  claim  could  not  be  proven,     Fu- 

V.  Glenn   (C.CJ..)  237  P.  808. 

fact  that  tbe  particular  funds 
ted  b;  a  bankrupt  did  not  reach 
iiBteea  does  not  defeat  the  lien  of 
ink  owning  tbe  funds  upon  .the 
assets  of  tbe  bankrupt.  Brown 
Co.  V.  Smith  Bros.  Co.  (D.G.)  231 

re,  with   knowledge  of  the  debt- 

Ijudication  in  bankruptcy  and  the 
Df  the  trustee  under  section  67c, 
ITS  persisted  in  attachment  pro- 
gs,   ultimately    recovering    judg> 

the  trustee  ia  not  estopped  to 
tbe  property  on  tbe  theory  that 
I  allowed  the  creditors  to  persist. 

Gilsonite  Mines  Co.  (D.C.)  236 
15. 

lified  property  or  lien  upon  con- 
r's  material  in  favor  of  bonrd  ol 
ion,  after  the  contractor's  default, 
fe  prior  to  jjontractor's  bankrupt- 
Id  superior  to  rights  of  trustee  iu 
Jptcy,  suing  for  conversion  of  the 
als.  Wilds  V.  Board  of  Eduon- 
f  City  of  New  York  (Sup.)  170  N. 
1033.  103  Misc.  Rep.  318. 
Iqullable  lleni.— Under  sections 
7e,  creditor,  who  withheld  chattel 
iges  from  record  until  he  discov- 
hat  debtor  waa  in  failing  circum- 
8,  cannot,  having  acted  deliberate- 
I  statute  requiring  recordation  of 
lortgagea  as  condition  to  their  vn- 

asaert  equitable  lien  on  property, 
lal  Bank  of  GakersEeld  v.  Moore, 
.  913,  160  C.  C.  A.  103,  certiorari 

88  S.  Ct.  427,  247  U.  S.  507,  02 
.  1241. 

litor  held,  on  the  facta  shown,  en- 
to  equitable  lien  on  fund  traced 
covered  by  trustee  in  bankruptcy, 

priority  of  payment  over  general 
irs.  Coz  V.  New  England  Equi- 
[n*  Co.,  247  F.  955, 160  a  C.  A. 


by  a  bankrupt  of  funds 
payable  to  a  bank,  but  paid  to  the  bank- 
rupt by  mistake,  creates  a  trust  ex  mal- 
eGcio,  which  gives  the  bank  a  lien  upon 
the  assets  in  bankruptcy.  Brown  Bros. 
Co.  V.  Smith  Bros.  Co.  (D.C.)  231  F. 
475. 

Eiiuilable  liens  of  creditors  of  dece- 
dent upon  land  devised  bj  him  ere  not 
lost  by  passing  of  tbe  legal  title  of  the 
land  to  trustee  in  bankruptcy  of  his 
devisee,  for  such  property  passes  sub- 
ject to  all  equities  impressed  upon  it 
in  the  hands  of  the  bank  nipt.  In  re 
McAusland  (D.C.)  235  F.  173. 

Judgment  creditor  held  to  have  no 
equitable  lien  to  money  withheld  by 
bankrupt's  creditor  under  execution 
pursuant  to  Code  Civ.  Proc.  N.  Y.  £ 
1391.    In  re  Reck  (D.C.)  238  F.  053. 

A  manufacturing  company,  Ending 
itself  anable   to  purchase  and  pay   for 


material  c 

with  claimant  t 
money  for  the 


mpany  v 


its  busi- 

an    oral   agreement 

if  he  would  furnish 

of  the  huai- 

made  up  and  sold  on  credit,  assign  to 
claimant  tbe  accounts  therefor  as  securi- 
ty for  payment  of  his  advances.  A  list 
of  accounts  was  made  out  and  signed  by 
an  oScer  of  tbe  company,  but  the  ac- 
tual written  assignment  was  not  made, 
owing  to  differences  between  the  parties 
as  to  some  of  ita  minor  terms.  Held 
that,  while  no  corporate  action  waa  tak- 
en setting  aaide  such  particolur  ac- 
counts, and  while  liens  cannot  be  cre- 
ated by  reason  of  a  mere  aenae  of  jus- 
tice in  a  particular  case,  aevertheless, 
as  the  accounts  to  be  aasigned  were 
practically  designated,  and  aa  claimant's 
advances  enabled  the  company  to  manu- 
facture tbe  goods,  claimant  will,  on 
bankruptcy  of  the  company,  be  treated 
as  having  an  equitable  lien,  enforceable 
against  such  accounts  or  the  proceeds 
derived  therefrom.  In  re  Imperial  Tel- 
tile  Co.  (D.C.)  .239  F.  776. 

While  equity  will  enforce  an  agree- 
ment to  give  a  lien  upon  property  to 
be  produced  or  acquired  in  the  future, 
no  such  lien  can  be  established,  unless 
the  property  is  clearly   desittnated.     Id. 

Equitable  rights  of  claimants  aa  cred- 
itors of  another  corporation  whose  prop- 
erty bankrupt  acquired,  on  theory  that 
it  was  transferred  subject  to  a  trust  ex 
raaleficio,  cannot  be  treated  as  a  valid 
lien  superior  to  riRhtR  of  general  credi- 
tors of  bankrupt  until,  by  some  legal  pro- 
ceeding, it  has  bi^ome  attached  to  the 
property  of  tbe  bankrupt.  In  re  Amer- 
ican Candy  Mfg.  Co.  (D.C.)  248  F.  145. 

Where  assignment  of  accounts  by 
bankrupt  was  subject  to  attack  as  pref- 
erential and  fraudulent,  held,  that  de- 
fendant, having  consented  to  bankrupt's 
use  in  its  business  of  sums  of  mtiney 
collected,  was  not  entitled  to  an  equi- 
table lien  for  those  amounts.  Chapman 
V.  Hunt  (D.C.)  248  P.  IGO. 

Where  defendant,  to  enable  corpora- 
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tion  to  discharge  note  on  which  he  was 
contingently  liable  as  an  indorser,  ad- 
vanced sum,  which  was  commingled 
with  general  funds  of  the  corporation, 
and  whole  scheme  was  for  fraud  of  oth- 
er creditors,  defendant  is  not  entitled 
to  any  equitable  li^n  on  account  of 
amount  advanced.    Id. 

Where  assignments  of  money  to  ac- 
crue under  a  contract  made  by  the  bank- 
rupt corporation  were  valid  at  the  time 
of  filing  the  petition  in  bankruptcy,  the 
receivers  held  whatever  rights  the  bank- 
rupt had  in  the  contract  subject  to  the 
lien.  Jennings  v.  Whitney,  112  N.  E. 
655,  224  Mass.  138. 

3y2*  Liens  given  for  a  present  cen- 
sideration  which  have  been  recorded  in 
generalw— Under  the  South  Carolina 
statutes  as  interpreted  by  its  Supreme 
Court  an  assignment  of  choses  in  action 
need  not  be  recorded.  Ward  v.  Ameri- 
can Agricultural  Chemical  Co.,  232  F. 
119,  146  C.  C.  A.  311.  affirming  decree 
In  re  Floyd  &  Hayes  (D.C.)  225  F.  262. 

Section  64b,  providing  that  the  court 
shall  order  the  trustee  to  pay  all  taxes 
in  advance  of  the  payment  of  dividends 
to  creditors,  does  not  authorise  the  pay- 
ment of  taxes  out  of  the  fund  derived 
from  the  sale  of  goods  subject  to  a  land- 
lord's lien,  under  a  distress  warrant,  in 
view  of  section  67d,  providing  that  liens 
given  in  good  faith  for  a  present  con- 
sideration shall  to  the  extent  of  such 
consideration  not  be  affected  by  the  act, 
since  "dividends,"  as  used  in  the  Bank- 
ruptcy Act,  applies  only  to  claims  of 
general  unsecured  creditors,  and  not  to 
secured  creditors,  except  as  to  the 
amount  of  the  claim  in  excess  of  the 
security  (quoting  Words  and  Phrases, 
Second  Series,  Dividend).  Bird  v.  City 
of  Richmond    (CCA.)  240  F.  545. 

Under  section  67d,  as  amended  by  Act 
June  25,  1910,  held  that,  where  note 
given  by  bankrupt  reserved  interest, 
such  interest  was  part  of  present  con- 
sideration, and  might  be  recovered.  But, 
where  such  note  required  maker  to  pay 
reasonable  attorney's  fee,  amount  ex- 
pended as  fee  could  not  l>e  allowed  as 
part  of  claim  not  being  a  part  of  pres- 
ent consideration.  In  re  Mobile  Chair 
Mfg.  Co.  (D.C.)  245  F.  211. 

An  assignment  of  insurance  policies 
on  stock  of  goods,  made  for  present  con- 
sideration, the  stock  of  goods  sold,  fell 
within  the  protection  of  section  67d. 
Sullivan  v.  Myer,  193  S.  W.  124,  137 
Tenn.  412. 

Where  title  to  prepiises  was  of  record 
and  stood  in  name  of  lessor,  it  was  not 
necessary,  so  far  as  creditors  of  lessee 
which  subsequently  became  bankrupt 
were  concerned,  to  record  lease  which 
provided  that  title  to  machinery  in- 
stalled by  lessee  should  inmiediately 
vest 'in  lessor.  Hills  v.  C  D.  Stimson 
Co.  (Wash.)  172  P.  1181. 

4.  Liens  invalid  as  against  oreditors. 

—See  Stellwagen  v.  Clum,  38  S.  Ct.  215, 
245  U.  S.  605,  62  h.  Ed.  507,  answer- 
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ing  certified  questions  218  F.  730,  134 
C.  C  A.  408,  and  answers  to  certified 
questions  conformed  to  (CCA.)  250 
F.  1022. 

41/2*  Assignment  for  benefit  of  cred- 
itors, or  receiversiiipd— Where,  after  ad- 
judication in  banluruptcy,  a  general  as- 
signee, pursuant  to  an  order  of  the 
state  court,  sold  the  assignor's  proper- 
ty, held  that  the  assignee  was  liable 
to  the  subsequently  appointed  trustee, 
for  after  adjudication  the  assignee  be- 
came a  mere  custodian  without  title.  In 
re  Louis  Neuburger,  Inc.  (D.  C)  233  F. 
701,  order  affirmed  (C  C  A.)  240  F. 
947. 

Under  sections  3(4),  67c,  67f,  insol- 
vency Of  voluntary  bankrupt  is  indis- 
pensable prerequisite  to  exercise  by 
bankruptcy  court  of  jurisdiction  over 
property  of  bankrupt  in  possession  of 
receiver  of  state  court.  In  re  Har- 
gadine-McKittrick  Dry  Ck>ods  Co.  (D. 
C)  239  F.  155,  decree  reversed  Zeit- 
inger  v.  Hargadine-McKittrick  Dry 
Goods  Co.  (C  C  A.)  244  F.  719. 

After  adjudication  in  bankruptcy,  an 
action  against  debtor  of  bankrupt  can- 
not be  maintained,  either  by  the  bank- 
rupt's assignee  for  the  benefit  of  cred- 
itors or  his  trustee  in  bankruptcy  in  the 
name  of  the  assignee,  notwithstanding 
Code  Civ.  Proc.  N.  Y.  §  756,  and  Bank- 
ruptcy Act,  §  67.  Gilbert  v.  Mechan- 
ics* &  Metals*  Nat.  Bank  of  City  of 
New  York  (Sup.)  160  N.  Y.  S.  710,  95 
Misc.  Rep.  364,  judgment  affirmed  Same 
V.  Mechanics'  &  Metals'  Nat.  Bank  of 
New  York,  162  N.  Y.  S.  1121. 

5.  Mortgages     of     real     property^/— 

Where  mortgage  given  by  bankrupt  was 
attacked  under  sections  60,  67,  held 
that,  under  first  section,  preference  only 
can  be  set  aside,  while  under  the  latter, 
which  is  directed  against  fraudulent  con- 
veyances, mortgage  can  be  set  aside. 
Johnstone  v.  Bahb,  240  F.  668,  153  C 
C  A.  466. 

A  trust  deed,  given  to  a  creditor  by 
bankrupt  corporation,  held,  under  its 
terms  and  the  agreement  on  which  it 
was  delivered,  subordinate  to  the  claims 
of  all  other  creditors.  In  re  Cloverdale 
Creamery  Co.,  249  F.  194,  161  C  C  A. 
230. 

The  mortgagee  of  the  testator  of 
bankrupt  devisee  is  not  estopped  to  as- 
sert priority  as  against  creditors  of 
bankrupt  of  claim  of  lien  upon  lands  de- 
vised to  bankrupt  for  deficiency  upon 
foreclosure  because  of  his  failure  to  re- 
spond to  referee's  order  to  show  cause 
why  property  of  bankrupt  should  not  be 
sold  free  of  all  incumbrances,  such  order 
being  prior  to  forelosure  sale,  since  at 
that  time  mortgagee's  only  interest  in 
lands  affected  by  the  order  was  the  pos- 
sible one  of  his  debt  not  being  satisfied 
through  the  foreclosure  sale.  In  re  Mc- 
AuslanB  (D.  C)  235  F.  173. 

A  mortgage  given  by  a  bankrupt  firm 
to  the  wife  of  one  of  the  partners  for 
joining  in  an  assignment  of  her  hus- 
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I  life  insDranw  policies  beld  wltb- 
DDsideration.  In  le  Farraod  (D. 
[5  P.  809. 

pite  sections  47B-60b,  OTa.  TO, 
[liHt  where  trustee  tabes  possessioD 
irtgiiged  property,  and  od  forcclo- 
proceedi  are  inaufficient  to  dis- 
B  last  mortgage,  rents  collected  be- 

adjndiefltion  and  foreclosure. may 
luircd  to  be  applied  to  liquidation 
,ch  mortgage.  In  re  Dooner  .& 
I  (D.  C.)  243  F.  fi84,  order  affirmed 
eil  V.  Liberty  Trust  Co.  (C.  O.  A,) 
'.  112. 

!  repetition  in  the  description  ot 
roperty  as  the  "N.  TV.  14  of  N.  B. 
nd  "N.  34  ofN.  E.  VI."  in  the  same 
ihip  and  range,  carried  no  notice 
trustee  in  bankruptcy  of  the  mort- 

that  the  N.  %  o£  the  N.  W.  Vt 
ntended  to  be  conveyed.  The  rule 
jtice  is  that  knowledge  of  tacts 
I,  if  followed  up,  would  disclose 
rue   state   of   facts,    is   efficacioua. 

Scruggs  Bros.  (D.  C.)  252  F.  322. 
9  suit  by  the  trustees  of  a  bankrupt 
ration  to  set  aside  a  mortgage,  on 
round  that  it  was  never  formally 
iriied  by  the  board  of  direclors  as 
red   by   General   Corporation   Law 

i  34.  held,  the  directors,  as  stock- 
ra,   having   assented   to   the  mort- 

and  it  being  part  of  a  reorgan- 
m  scheme,  etc.,  the  mortgage  was 
invalid  on  that  ground.  Karawk 
eople's  Trust  Co.  (D.  0.)  252  F. 

lere  consent  of  stockholders  to  ■■ 
.rate  mortgage  waa  not  Bled  as  re- 
d  by  Stock  Corporation  Law  N.  T. 

the  tsct  that  the  mortgage  was 
ded  did  not  validate  the  same;  see- 
7,  validating  such  mortgages  when 
ded,  etc.,  having  no  appliceaon, 
ise  the  corporation  did  not  receive 
■  for  bonds  issued  under  the  mort- 

Id. 
lere  it  abundantly  appeared  that  all 
e  stockholders  of  a  corporation  as- 
d  to  a   mortgage,  the   mortgage  Is 
nvalid  because  no  certificate  of  con- 

oE  stockholders  was  taken  and  filed 
ccordance  with  Stock  Corporation 
N.  T.  8  6;  the  consent  of  ths 
[holders  being  the  essential  and  all- 
■rtant  thing.     Id. 

de  Ala.  1907,  S  3481,  subd.  3,  re- 
g  to  mortgage  of  corporation's 
erty.  was  enacted  far  the  benefit  of 
[holders,  and  cannot  be  raised  by 
mortgagor  corporation's  trustee  in 
iniptcy.  Stuart  v.  Hdt  (Ala.)  73 
590. 

■Eardless  of  whether  interest  o(  one 
linderman  who,  four  months  prior 
ling  ber  petition  in  bankruptcy,  ex- 
>d  mortgages  purporting  to  convey 

with  covenants  of  warranty,  was 
Ingent  or  vested,  the  bona  fides  ot 
sactions  not  being  questioned,  the 
t  ot  the  mortgagees  to  enforce  their 
)  would  nut  he  affected  by  discbarge 
ankruptey,  in  riew  ot  section  67d, 

iDoct<*B«r  would  be  estopped  to  dft- 


ny  that  subsequently  acquired  title  in- 
ured to  benefit  of  mortgagees.  Bisby 
T.  Walker  (Iowa)  168  N.  W.  467. 

6.  Chattsl  ■•Hgages^^ee  In  re 
Sutherland  Co.  (D.C.)  245  F.  663. 

Under  the  Bankruptcy  Act,  and  lien 
Law  N.  T.  i  235.  the  rights  of  a  chattel 
mortgagee  against  the  trustee  in  bank- 
ruptcy of  the  mortgagor  are  limited  to 
the  amount  of  his  interest,  as  stated  in 
the  Btatement  filed  in  accordance  with 
Lien  Law  N.  T.  |  235.  Senft  v.  Lewis, 
239  F.  116,  152  C.  C.  A.  1B8, 

Where  a  chattel  mortgagee  at  the  ex- 
piration of  one  year  filed  a  statement 
that  his  interest  in  the  mortgage  was  a 
certain  amount,  with  interest,  and  there 
was  no  proof  that  any  interest  bad  been 
paid,  he  is  entitled  to  the  interest  on  the 
amount  of  principal  claimed,  from  the 
date  of  the  mortgage,  as  against  the 
traetee   in   bankruptcy   of   the   mortga- 

Where  bill  ot  sale  was  given  by  bank- 
rupt to  secure  present  loan,  and  later 
chattel  mortgage  was  given  to  confirm 
it,  held  that,  under  section  67d,  they 
together  constituted  a  valid  lien  on  the 
property  covered  by  the  bill  of  sale. 
Lake  View  State  Bank  v.  Jones,  242 
F.  821,  IM  C.  C.  A.  409. 

Where  owner  of  stock  ot  goods  sold 
same  to  bankrupt,  taking- cl^ttel  mort- 
gage, which  he  promptly  placed  on  rec- 
ord and  reported  to  commercial  agencies, 
mortgage,  which  provided  tor  certain 
monthly  payments  to  owner,  must  he 
deemed  valid  as  against  subsequent  cred- 
itora  of  bankrupts;  it  appearing  that 
owner  at  all  times  asserted  and  pro- 
tected his  rights.  Garrison  v.  Kurt, 
249  F.  672,  161  C.  C.  A.  5S2. 

The  question  of  the  validity  of  a 
chattel  mortgage  given  by  bankrupts  is 
one  of  local  law.    Id. 

Director  ot  bankrupt  corporation  can- 
not equitably  acquire  priority  over  its 
creditors  represented  by  trustee  by  chat- 
tel mortgage  invalid  because  authorized 
by  vote  of  mortgagee's  repi-csentatives. 
In  re  Webster  Loose  Leal  Filing  Co. 
(D.C.)  240  F.  779. 

Where  a  trustee  in  bankruptcy  at- 
tacked a  chattel  mortgage  oil  the  ground 
tbat  it  was  invalid,  nnder  section  6Tb, 
but  it  appeared  that,  though  the  mort- 
gage was  for  a  past  consideration,  it 
was  not  invalid,  the  mortgagee  having 
gone  into  possession  before  bankruptcy, 
held,  the  referee's  order  sustaining  the 
attack  on  the  mortgage  being  reversed, 
the  proceodiugs  will  not  be  remanded, 
to  Hscertain  whether  the  mortgage  was 
preferential ;  the  evidence  indicating 
the  mortgage  was  not  voidable  on  tbat 
ground.  In  re  Schilling  (D.C.)  251  F. 
972. 

Where  an  execution  creditor,  instead 
of  compelling  a  sale,  accepted  a  UU  of 
sale  as  security,  so  as  to  give  the  debtor 
time,  the  bill  ot  sale  must  be  treated 
as  a  chattel  mortgage.    Id. 

Where  a  chattel  mortgage  of  an  Ohio 
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bankrupt  DSGert^d  tbe  Ikn  of  its  mort- 
gage was  soperior  to  the  rights  of  the 

trustee,  evidence  hold  to  show  that  tlie 
mortgaEee  went  into  posattssion  of  the 
mortBaged  property,  etc.,  before  the  fil- 
ing of  the  petition  in  bankruptry.  Id. 
Whether  tbe  giving  of  a  second  chat- 
tel mortgage  was  accompanied  by  such 
a  setllcment  of  the  previously  existing 
indeblnlneSB  as  to  constitute  payment 
thereof  and  diachsrge  the  first,  held  a 
question  of  fact,  to  be  determined  in  the 
light  of  all  the  circumstances  Hurround- 
ing  tbe  transactions  und  showing  tbe  in- 
tention of  tlie  parties.  In  re  Drag  (D. 
C.)  254  F.  474. 

Chattel  mortgage  describing  logs  as  in 
mortgagor's  boom,  which  did  not  reach 
the  boom  for  12  days  thereafter,  held 
valid  as  against  trustee  in  bankruptcy 
subsequently  appointed.  Otto  v.  Eng- 
land, 169  P.  964,  99  WnsU.  529. 

7-  ^—  Filing  or  recorrllng^-A  chat- 
tel mortgagee,  whose  mortgage  is  not 
recorded,  cannot  perfect  his  title  as 
against  a  trustee  in  bankruptcy  by  tak- 
ing posefision  of  tbe  cliattela,  in  x'u-v  of 
section  4Ia2,  as  amended  by  Act  June 
25,  1910,  t  8,  since  the  title  of  the  trus- 
tee relates  back  to  the  filing  of  the  peti- 
tion in  bankruptcy,  Fairbanks  Steam 
Shovel  Co,  V.  Wills.  M  S.  Ct.  4C3,  240 
U.  S.  642.  60  L.  Ed,  Sil,  affirming  decree 
In  re  Federal  Contracting  Co.,  212  F. 
6S8,  129  C.  C.  A.  224. 

An  agreement  between  a  construction 
company  and  its  surety,  that  npoD  the 
company's  default  title  to  its  plant 
should  vest  in  the  surety  company,  which 
was  required  to  complete  the  work,  is 
not  a  chattel  mortgage,  and  void  nnder 
section  67a,  because  not  recorded  as  re- 
quired by  stste  laws.  Angle  v.  Bank- 
ers' Surety  Co.,  244  P.  401,  157  G.  a 
A.  27. 

The  filing  of  a  chattel  mortgage  is  on- 
ly a  substitute  for  the  possession,  which 
otherwise  must  hceompuny  the  delivery 
of  a  plc.l,:c.  Calkins  v.  Lichtig  (CCA.) 
251  F.  844. 

An  unrecorded  mortgage  on  a  stock 
of  goods  is  subject  to  be  vacated  as  a 
fraud  on  subsequent  creditors,  if  with- 
held from  record  by  agreement  or  under- 
standing between  its  parties,  so  as  not 
to  affect  mortgagor's  credit.  Hawkins 
T.  Dnnnenbei^  Co.  (CCA.)  253  F.  523. 
Under  Ijen  Law  N.  Y.  SI  232-235, 
mortgage  on  chattels  in  New  Tork,  not 
filed  in  county  of  morlEBgor's  residence, 
held  invalid,  as  lien  on  bankrupt's  prop- 
erty, under  section  230,  where  mortgage 
contained  no  statement  aa  to  residence, 
and  mortgagee  communicated  with  mort- 
gagor at  his  residence  in  Brooklyn, 
though  mortgagee  asserted  mortgagor 
claimed  to  reside  in  New  York.  In  re 
Steiner  (D.C.)  249  F.  8S0. 

By  Gen.  Code  Ohio,  g  KTO,  a  chattel 
mortgage,  not  filed  for  record,  and  under 
which  posBession  has  not  previously 
been  taken  by  the  mortgagee,  is  void  aa 
to  the  mortgagor's  trustee  in  bankrupt- 
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cy  and  aa  to  all  creditors  of  tht 
gagor  and  subsequent  purchase 
mortgagees  In  good  faith.  In  re 
ing  (D.C.)  251  F.  966,  972. 

Immediate  delivery  or  possesi 
not  indispensable  to  tbe  valid 
mortgages  as  between  the  panic 
the  title  of  the  mortgagee  is  sujte 
creditors  and  subsequent  purchai 
he  takes  possession  at  any  time 
the  creditor,  etc.,  has  fixed  a  lien 
property.  In  re  Schilling  (D.C 
F.  972. 

Under  Lien  Law,  N.  T.  |  23 
claring  that  mortgages  creating 
upon  real  and  personal  property  e 
ed  by  corporations  need  not  be  fi 
chattel  mortgages,  such  a  mortgs 
sued  by  a  corporation  is  not  inva 
to  personal  property  because  it  wi 
filed  and  recorded  within  a  rcast 
time  after  exei'iition,  as  requin 
sections  230,  232.  Korasik  v.  Pe 
Trnat  Co.  (D,  C)  252  F.  324. 

Trustee  in  bankruptcy  may 
bankrupt's  chattel  mortgage,  not 
as  required  by  statute,  in  behalf  o 
era]  creditors  who  became  such 
mortgage  was  given.  Goldberg  v. 
Timber  Co.  (Mtnn.)  168  N.  W.  22. 

Under  Rev.  St.  Mo.  1900,  Jg 
2SS7,  and  2SS9,  seller  of  motorcar, 
received  as  payment  notes  reservins- 
and  giving  him  chattel  mortgage,  is 
having  withheld  same  from  record, 
titled  to  record  same  and  take  90s 
sion  of  cor  as  against  creditor?  «l 
claims  had  mcaotime  arisen,  so  w 
debtor  became  a  bankrupt  tew  dsyt 
er  seller  took  possession,  his  lien  is 
jrct  to  attack  by  truslpe  in  ban^ri: 
Stewart  v.  Asbury,  201  S.  "W- 
199  Mo-  App.  123. 

Agreement  modifying  lease,  bo 
upon  failure  of  lessee  to  pay  rent- 
might  take  immediate  posEessi"" 
ject  to  redemption  by  lesser,  hf'l*' 
chattel  mortgace  on  machinery  >"■ 
by  lessee,  so  that  it  was  not  nec 
for  lessor  to  record  it,  so  far  ss 
qucnt  bankruptcy  of  lessee  ^«* 
cerned.  Hills  v.  C  D.  Stiros"! 
(Wash.)  172  P.  1181. 

8. Right  of  trustee  to  ImP* 

Under  the  provision  that  dai'*' 
valid  against  bnokmiit's  creditor* 
not  be  liens  against  estate,  bank'' 
trustee  may  avoid  an  unfiled  *- 
mortgage,  which  is  void  against 
gORor'a  creditors,  binder  IJen  Lti^ 
I  2.m  Stich  V.  Pirkl  (Sup.)  IGG 
S.  440,  100  Misc.  Rep.  Bl>4. 

Defendant's  chattel  mortgage  ** 
been  filed  for  record  prior  to  P* 
in  bankruptcy,  trustee  was  not  *" 
to  haye  mortgage  canceled  witho"' 
tendering  amount  due  thereon.  *' 
mortgage  was  void.  Park  v.  ' 
Bend  ChUled  Plow  Co.  (Tei.  Ci*-  • 
199  S.  W.  »iS. 

9.  — ^  After-aeqalrml  propeH 
chattel  mortgage  for  purchase  ^ 
on  the  Btock  in  a  retail  store  <^' 
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ated  that  the  mortgagor  abonld  con- 
lue  the  business,  goods  Botd  to  be  re- 
nced  by  others  which  it  was  provided 
ould  be  subject  to  the  mortgage.  The 
ortgngor    afterward    sold    the    itore 

bankrupt,  who  assumed  payment  of 
e  mortgage  with  full  knowledge  of 
I  terms.  Ileld,  that  the  mortgage 
eated  an  equitable  lieu  on  goods  sub- 
ituted  b;  the  mortgagor  and  sold  to 
nkrupt,  good  as  agajnat  the  mort' 
gor  and  as  against  bankrupt  and  his 
editors  aa  to  such  goods  as  were  re- 
Dved  bj  the  mortgagee  before  the 
nkruptcy.  In  re  Roseboom  (D.  C.-) 
3  F.  136. 

It  is  the  rule  in  Michigan  that  a  chat- 
1  mortgage  does  not  include  after- 
qidrcd  property,  unless  a  provision  to 
at  effect  is  expressly  included  in  its 
nns,  or  unless  the  property  to  which 
is  added  is  so  mingled  with  it  as  not 

be  readily  distinguishable  therefrom, 
,  where  the  first  mortgage  indudiug 
ter-acquired  property  was  discharged, 
ch  property  was  not  embraced  within 
e  second  mortgages  as  they  did  not 
:pressly  include  the  same.  In  re 
rag  (D.  C.)  254  P.  474. 

10.  PiedBei  and  asilgnmeiits  o(  ool- 
leral^Under  Ky.  St.  ^  2487,  24SS, 
aignce  of  accounts  of  bankrupt,  who 
tsined  bis  assignment  after  materials 
id  supplies  bad  been  furnished,  can- 
it  defeat  lien  tor  supplies  and  mate- 
ila  on  ground  that  until  bankruptcy 
was  inchoate,  for  it  was  expressly  de- 
ired  superior  to  lien  of  mortgages  or 
her  incumbrances  thereafter  created. 
;ls  V.  Geo.  Luedera  &  Co.,  246  F.  438, 
>S  C.  C.  A.  BOO. 
Where  a  bank  which  received  collatet- 

prepared  the  written  pledge,  it  can- 
it,  after  bankruptcy  of  the  pledgors, 
ry  the  instrument  by  indefluito  parol 
sUmony.  In  re  Evans  (D.  C.)  235  F. 
S,  order  affirmed  (C.  C.  A.)  238  F. 
3. 

Assignment  or  pledge  of  life  policies, 
eouted  by  bankrupt  several  years  prl- 

to  filing  of  petition  in   bankruptcy, 
nnot  be  set  aside,  though  he  be  ad- 
dicatcd  bankrupt.     In  re  Baird  (D. 
)  245  F.  504: 
Where  assignment  of  corporate  stock 

security  was  executed  before  amend- 
ent  of  June  25,  1910,  though  it  be  void 

to  creditors  for  want  of  recordation, 
UBtec  io  bankruptcy  is  bound  as  bank- 
pt  was.  Martin  v.  Bankers'  Trust 
..  (Ariz.)  156  P..  87. 
Under  section  67d.  pledgee  of  stock 
?ated  more  than  four  months  before 
ing  of  petition  in  bankruptcy  held  not 
fected  by  the  bankruptcy  proceeding, 
■iffin  V.  Smith  (Cal.)  171  P.  S2. 
Where  property  is  held  in  pledge  aa 
aiust  a  bankrupt,  his  trustee  has  no 
;her  right  to  the  property  than  the 
nkrupt.  unless  some  reason  of  law  or 
iblic  policy  provides  otherwise.  Ben- 
It  V.   North   Philadelphia  Trust  Co., 

Pa.  Super.  Ct.  201. 


13.  Venilars'  and  aellsrt'  lle*i<— See 
In  re  Capital  City  Cap.  Co.  (D.  0.)  251 

F.  664. 

The  seller  of  a  chattel  under  condi- 
tional sale  contract  held  to  have  waived 
his  reserved  title  by  the  levy  of  an  ex- 
ecution, the  lien  of  which  was  invalid 
under  section  67f,  as  amended  by  Act 
June  25,  lUlO,  i  12.  In  re  Fitzhugh 
Hall  Amusement  Co.,  230  F.  811,  145 
C.  C.  A.  121,  affirming  order  (D.  C.) 
228  P.  169. 

A  contract  for  the  delivery  of  goods 
held  a  sale  retaining  a  lieu  for  the  pur- 
chase price,  which  must  be  recorded  aa 
required  by  the  laws  of  Michigan  to  be 
valid  against  the  trustee  in  bankruptcy. 
In  re  Stoughton  Wagon  Co.,  231  F.  676, 
145  C.  C.  A.  B62;  Walter  A.  Wood 
Mowing  &  Reaping  Machine  Co.  v. 
Croll,  231  P.  07S,  145  C.  C.  A.  565. 

Evidence  held  to  show  that  a  ware- 
house reijcipt  given  by  the  bankrupts 
to  petitioner  was  taken  da  additional 
security  for  tlie  purclinse  price.  Wal- 
ter A.  Wood  Mowing  &  Reaping  Mach. 
Co.  v.  CroU,  231  F.  679,  145  C.  C.  A. 
563. 

Under  section  47a(2),  as  amended  by 
Act  June  25,  1010,  g  8,  a  trustee  Is  not 
entitled,  as  against  the  seller,  to  hold 
property  delivered  to  the  bankrupt  un- 
der a  conditional  sale  contract  reserv- 
ing title,  which,  though  unrecorded,  is 
good  under  Personal  Property  Law  N. 
T.  a  62,  63,  except  as  against  subee- 
quent  purchasers,  etc.,  in  good  faith. 
In  re  I.  S.  Remson  Mfg.  Co.,  232  F. 
5W,  146  0.  C.  A.  552,  affirming  order 
In  re  I.  S.  Bemsen  Mfg.  Co.  (D.  0.) 
227  F.  207. 

Seller  of  property,  taking  property 
note  constituting  a  lien  thereon  within 
four  months  before  bonkruptcy,  heid  en- 
titled to  proceeds  of  sale  of  the  proper- 
ty.   In  re  French  (D.  C.)  231  F.  255. 

Under  Code  Iowa.  !|  2005.  2906.  held, 
that  lien  of  claimant  selling  goods  un- 
der conditional  contract  of  sale  could 
not,  no  fraud  or  preference  being  in- 
volved, be  questioned  by  trustee  on  be- 
half of  general  creditors,  who  acquired 
no  lien  prior  to  filing  of  petition  in 
bankrupti'y,  at  which  time  contract  was 
on  record.  Emcrson-Bri)ntingbam  Im- 
plement Co.  V.  Lawson  (D.  G.)  237  F. 
S77. 

Notes  embodying  separate  conditional 
sate  contracts,  attached  togpthcr,  and 
to  a  separate  sheet  containing  an  affi- 
davit as  to  the  agsreaate  amount  due 
thereon,  by  brass  fasteners,  and  filed, 
held  invalid,  under  Ohio  statute,  to  pre- 
serve the  seller's  lien  as  against  credi- 
tors in  bankruptcy.  Columbus  Mer- 
chandise Co.  V.  Kline  (D.  C.)  248  F.  206. 

T'nder  this  section  the  trustee  is  en- 
titled to  possession  of  personal  proper- 
ty sold  under  conditional  contract,  title 
being  retained  in  vendor  until  the  pur- 
chase price  was  fully  paid,  where  the 
goods  are  taken  under  execution  by  an 
execution  creditor,  as  ngninat  the  claim 
of  audi  conditional  vendor.  A  condi- 
(21S9) 
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tional  Tender  of  personal  property  is 
entitled,  upon  default,  to  the  possession 
of  the  property  as  against  the  trustee 
in  bankruptcy  of  the  vendee,  as  such 
trustee  acquires  no  greater  rights  there- 
in than  the  bankrupt.  Toledo  Comput- 
ing Scale  Go.  v.  Johnson,  194  111.  App. 
159. 

Under  section  67d,  where  plaintiff  sold 
suit  to  defendant,  retaining  title  by  con- 
tract in  writing  to  secure  unpaid  bal- 
ance of  price,  its  security  was  unaffect- 
ed by  bankruptcy  proceedings  taken  by 
defendant  two  or  three  days  after  sale. 
Hardcastle  y.  National  Clothing  Co. 
(Tenn.)  191  S.  W.  524. 

14.  Statutory  llenSd— A  trustee  in 
bankruptcy  holds  his  title  to  property 
of  a  corporation  subject  to  liens  filed 
by  materialmen  and  laborers  within  the 
time  prescribed  by  statute.  Church  E. 
Gates  &  Co.  v.  Empire  City  Racing 
Ass'n,  121  N.  B.  741,  225  N.  Y.  142. 

15.  Landlord's  lien  for  rent^-See 
Lott  V.  Salsbury,  237  F.  191,  150  C.  C. 
A.  337,  affirming  order  In  re  Ranch  (D. 
C.)  226  F.  982. 

Under  section  67d.  lien  of  a  lessor  of 
mercantile  property  for  unpaid  rent 
and  that  accruing  within  year,  given 
by  Civ.  Code  La.  art.  2705,  and  Act 
La.  No.  128  of  1894,  is  not  affected 
by  the  bankruptcy.  Fudickir  v.  Glenn 
(C.  C.  A.)  237  F.  808. 

A  tmstee  in  bankruptcy  represents 
not  only  landlord,  but  other  creditors, 
and  his  occupancy  of  demised  premises 
after  adjudication  cannot  be  construed 
as  adverse  to  landlord  for  purpose  of 
defeating  his  lien  for  rent.  Lontos  v. 
Coppard,  246  F.  803,  159  C.  C.  A.  105. 

Under  sections  64b(5),  67f,  and  Land- 
lord and  Tenant  Act  N.  J.  §  4,  held 
that,  where  payment  of  taxes  was  re- 
served as  part  of  the  rent,  the  land- 
lord did  not,  the  taxes  not  having  been 
assessed  or  the  amount  fixed,  have 
priority  as  to  such  sums.  In  re  Spies- 
Alper  Co.  (D.  C.)   231  F.  535. 

Under  section  67d,  as  amended  by  Act 
June  25,  1910,  held  that,  though  prop- 
erty subject  to  landlord's  lien  was  sold 
by  trustee  with  consent  of  lienholder, 
county  could  not,  where  there*  was  no 
surplus,  assert  priority  to  proceeds  as 
against  the  lienholder,  under  its  general 
right  to  priority  for  taxes.  In  re  Hos- 
mer  (D.  C.)  233  F.  318. 

Under  Purdon's  Dig.  Pa.  (13th  Ed.) 
p.  2186,  giving  landlord  lien  for  rent 
due  on  property  on  premises  when  tak- 
en in  execution,  bankruptcy  of  the  ten- 
ant operates  as  an  equitable  execution, 
and  the  landlord  is  entitled  to  payment 
from  the  proceeds  of  the  property.  In 
re  Delaney  (D.  C.)  251  F.  425. 

16.  Mechanics'  and  laborers'  liens.* 

Mechanics*  liens  obtained  within  four 
months  of  institution  of  bankruptcy 
proceedings  are  not  dissolved  by  sec- 
tions 67c-67f.  Kemp  Lumber  Co.  v. 
Howard,  237  F.  574.  150  C  C.  A.  456. 
A  fire- extinguishing  sprinkler  system, 
after  installation  in  the  property  of  a 
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Louisiana  bankrupt,  became  immorable 
and  merged  with  the  building  in  whid 
it  was  installed,  regardless  of  the  ap- 
plicability of  Louisiana  statutes,  and, 
payment  not  having  been  made,  lien  maj 
be  asserted  by  one  installing  the  saioe. 
Whitney  Central  Trust  &  Savings  Bank 
V.  United  States  Const.  Co.  (C.  C.  A) 
250  F.  784. 

Claim  for  lien  on  chattels,  filed  pnr- 
suant  to  Rem.  &  Bal.  Code  Wash.  U 
1154,  1155,  will  be  denied,  where  &ed 
as  if  the  chattels,  which  were  construct- 
ed under  several  contracts,  were  con- 
structed under  one.  In  re  Sbute  (D. 
C.)  233  F.  544. 

A  notary  public  who  lent  money  to 
owner  and  required  him  to  enter  into 
simulated  sale  held  estopped  to  deny 
bona  fides  of  sale  to  defeat  liens  of  ma- 
terialmen who  had  served  claims  on 
ostensible  record  owner.  In  re  CoUini 
(D.  C.)  235  F.  937. 

Where  subcontractors  lose  their  liens 
by  delaying  to  give  the  notice  required 
by  section  24,  Mechanics'  Liens  Act  DL, 
until  after  the  contractor  has  been 
adjudicated  a  bankrupt,  such  subcon- 
tractors can  only  share  the  proceeds  of 
the  estate  of  the  bankrupt  with  other 
creditors.  Interstate  Contracting  & 
Supply  Co.  ▼.  Belleville  Sav.  Bamk,  197 
m.  App.  30. 

A  trustee  in  bankruptcy  takes  title 
subject  to  all  mechanics'  liens  n.  nd  pro- 
ceedings pending  to  enforce  tlnem.  A 
notice  of  lien  is  not  ineffective  'because 
filed  after  adjudication  in  bankruptcy 
of  the  debtor.  Church  E.  Gates  &  Co. 
v.  National  Fair  &  Exposition  Ass'o 
(Sup.)  158  N.  Y.  S.  1070,  ir2  App. 
Div.  581. 

A  trustee  in  bankruptcy  takes  subject 
to  mechanics'  liens  filed  after  the  ad- 
judication despite  section  47a(2).  pv- 
ing  such  trustees  the  rights  of  lien 
creditors  over  property  in  the  bank- 
ruptcy court's  custody,  and  the  rights 
of  judgment  creditors  over  other  prop- 
erty. Church  B.  Gates  &  Co.  v.  Jno. 
F.  Stevens  Const  Co.,  115  N.  E.  22, 
220  N.  Y.  38,  affirming  judgment  154  N. 
Y.  S.  605,  160  App.  Div.  221. 

Under  sections  16  and  67d,  held,  that 
mechanics'  liens  upon  the  property  of 
&  hotel  company,  which  had  been  in 
force  more  than  four  months  prior  to* 
the  contractor's  discharge  in  bankrupt- 
cy, continued  in  force '  against  such 
property.  Chickasaw  Hotel  Co.  v.  C. 
B.  Barker  Const.  Co.  (Tenn.)  186  S. 
W.  116. 

Under  Comp.  Laws  Utah  1907,  § 
1400x,  materialmen's  rights  against 
fund  due  contractor  from  school  dis- 
trict held  superior  to  rights  of  con- 
tractor's trustee  in  bankruptcy.  George 
A.  Lowe  &  Co.  V.  Leary  (Utah)  164 
P.  1052, 

17.  Liens  acquired  by  legal  proceed- 
ings before  bankruptcy.— The  lien  of  a 
bank  held  not  one  acquired  by  judicial 
proceedings,  so  as  to  be  subject  to  at- 
tack under  sections  67c»  67f,  but  to  de- 
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end  on  a  moitgtfe,  and  bo,  on  bauk- 
jptcr  niUiin  fonr  montba  of  auertlon, 
could  not  be  aummarily  adjadicated. 
mericsn  Traat  &,  Saving!  Bank  T. 
;uppe,  237  F.  681. 160  C.  C.,A.  463. 
lien  obtained  within  four  nionUiB  of 
tnkruptcy  under  a  distrfeaa  warraDt 
:Tied  by  lesaor  pursuant  to  an  expteaa 
rant  of  such  right  lu  leaae  is  not  ou« 
btained  through  legal  proceedlnga,  and^ 
.  not  diBBolved  under  sections  47d,  07f.' 
1  re  Mosuler  Co.,  23&  F.  262,  152  C. 
.  A.  250. 

A  landlord's  lien,  perfected  by  dia- 
'esB  proceedings  under  Code  Ta.  1904, 
i  2787,  2790-2702,  is  not  a  levy  or  lien 
Qtained  through  legal  proceedings, 
ithin  Bankr.  Act,  f  67[,  making  such 
ens,  obtained  within  four  months  of 
inkruptcy,  invalid.  Bird  v.  City  of 
ichmond,  240  F.  545,  153  0.  C.  A. 
19. 

Under  Act  Pa.  June  16,  1836  (P.  L. 
Jl)  i  S3,  a  landlord,  who  after  levy 
1  his  tenant's  goods  distrained  for 
;nt,  acquired  priority,  which  contin- 
:d  despite  the  subsequent  bankruptcy 
r  the  tenant.  In  re  Oerrow  (D.  C.) 
13  F.  845. 

Claimant's  equitable  lien  to  follow  aa- 
its  of  transferror  corporation  into  the 
inds  of  bankrupt,  depending  as  it  did 
1  legal  proceedings  had  within  four 
onths  of  bankruptcy  and  in  pert  com- 
ig  after  attachment  of  all  of  bank- 
ipt's  property  had  within  four-month 
eriod,  was  under  section  67f,  dis- 
larged  by  adjudication  in  bankruptcy. 
1  re  American  Candy  Mfg.  Co.  (D.  C.) 
18  F.   145. 

Where  bankrupt  sued  more  than  four 
onths  before  petition  deposited  with 
junsel  for  plaintiff  a  sum  of  money 
hicb  was  to  stand  in  lieu  of  an  attach- 
ent,  etc.,  held,  that  under  Rev.  Laws 
ass.  c.  177,  §i  24.  25,  and  this  see- 
on,  the  discharge  in  bankruptcy  bar- 
id  the  creditor'a  right  as  to  such 
ind;  there  being  no  lien  perfected  by 
junction  or  sttschment.  EHngold  v. 
?hacter.    111   N.    B.   903,    223   Mass. 

r4. 

An  adjudication  in  bankruptcy,  under 
etlon  67f,  renders  all  liens  obtained 
[ainst  the  bankrupt  within  four 
ontba  prior  to  the  £ling  of  the  peti- 
an  in  bankruptcy  void.  Greenberger 
Schwarti  fPa.)  104  A.  573.  . 
IS.  LIM  of  attachment,— An  adjudi- 
ition  of  voluntary  bankruptcy  of  cor- 
)ration  vacates,  under  section  67f,  at- 
/:hnient  liens  procured  within  four 
ontba  of  filing  the  petition.  In  re 
)uthem  Arliona  Smelting  Co.,  231  F. 
',  145  G.  G.  A.  275. 
A  judgment  rendered  by  a  state  court 
recting  the  sale  of  notes  of  a  bank- 
ipt  which  had  been  attached  is  void, 
here  neither  the  bankrupt  nor  his 
ustee  were  before  the  court  when  It 
IS  rendered,  and  the  bankrupt  was  In- 
>lvent  wUn  tbe  attachment  suit  was 
ignn,  10  that  the  attachment  was  void 


nndei  section  67f.    De  Friece  v.  Bi] 
ant  (D.  C.)  232  P.  233. 

Under  section  67c,  a  pending  atCacI 
ment  secured  within  tour  months  i 
tbe  bankrupt's  adjudication  is  dissoI< 
ed,  and  the  lien  discharged  and  release 
by  reason  of  the  adjudication,  the  prO] 
erty  passing  to  tbe  trustee  as  part  i 
the  estate  of  the  bankrupt.  In  re  Gi 
sonite  Mines  Co.  (D.  C.)  236  F.  1011 

19.  —  EffMt  Of  dissolution  of  a 
tach  ment /—Where  plaintiff  sued  out  a 
tachment  which  was  released  on  boo 
and  the  debtor  thereafter  wag  adjud 
cated  a  bankrupt,  the  attachment  cret 
itor  could  have  judgment  against  tb 
debtor  as  a  basis  for  pursuing  bis  ren 
edies  against  the  surety  in  view  of  sei 
tions  16,  67c,  67d.  The  attachment  an 
proceedings  thereunder,  being  releasei 
need  not  appear  of  record,  but  are  mei 
evidentiary  matters  in  the  action  on  tb 
debt.  The  creditor's  proper  remed 
was  to  move  for  judgment  after  trii 
of  tbe  issues,  with  perpetual  stay  < 
execution  against  the  debtor's  propei 
ty.  Tormey  v.  MiUer,  160  P.  868,  3 
CaL  App.  469. 

20.  Lien  by  garnish  me nt^-Llen  o 
amounts  due  state  employes,  given  b 
Bt.  Wis.  1915,  i  371Qa,  providing  fc 
filing  judgments  against  state  employ^, 
and  tor  payment  thereof  in  lieu  of  gal 
nishment,  ij  rendered  void  by  exprei 
terms  of  Bankr.  Act.  E  67f,  if  tbe  ea 
ploye  is  adjudged  bankrupt,  but  tb 
judgment  is  not  affected  so  that  tbe  lie 
ezista  upon  all  sums  falling  doe  aftc 
adjudication  In  bankruptcy.  Jefferso 
Transfer  Co.  v.  HuU,  166  N.  W.  ; 
166  Wis.  438. 

22.  Judgment  or  exeoutfon.— See  1 
re  D.  F.  Herlehy  Co.  (D.  C.)  247  F.  361 

Failure  to  sell  under,  an  execution  afl 
er  levy  renders  the  lien  dormant,  bu 
does  not  estinguish  it  as  againaC  the  d( 
fendant,  and  direction  to  sell  revives  it 
priority  as  against  subsequent  lieut 
In  re  Zeis.  246  F.  737,  168  C.  C.  A 
139,  reversing  decree  (D.  C.)  220  F.  475 

Judgment  of  Colorado  state  court  ii 
favor  of  vendor  and  against  bankrup 
ordering  foreclosure  of  vendor's  lien  dii 
not  establish  lien,  and  though  renderei 
within  four  months  of  Gliug  of  pctitio: 
in  bankruptcy,  such  lien  is  valid  deepit 
section  67f.  FarreU  v.  Wyaoog  (C,  C 
A.)  246  F.  281. 

Though  state  court's  judgment  in  fa 
Tor  of  customer  of  bankrupt  stockbrc 
kers.  whose  stock  was  pledged 'by  bank 
rupt,  estopped  the  trustee  and  the  ea 
tate,  held,  that  the  customer  could  onl; 
claim  in  competition  with  other  custom 
era  having  equal  rights.  In  re  Stringe 
(D.  C.)  230  F.  177. 

A  jndgment  creditor,  who  secured  i 
decree  setting  aside  as  to  him  convey 
ances  by  bankrupt,  should  not  be  re 
strained  from  levying  execution  on  prop 
erty,  though  the  decree  was  obtainei 
witliin  four  months  of  bankruptcy  pro 
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ceedings;  other  creditors  not  haviiig 
participated  therein.  In  re  Betsekaa 
(D.  C.)  23B  F.  1020. 

Where  creditor  sued  ont  execution 
parsuant  to  Code  Civ,  Proc.  N.  Y.  i 
13S1,  and  debtor  thereafter  beeame 
bankrupt,  held  that  ou  trustee  asserting 
claim  to  fnnds  accrued  withiu  four 
months  of  baokruptc;,  employer  should 
continue  to  retaio  percentage,  which 
8um  should  be  delivered  to  bankrupt  in 
event  of  dlEcharge,  or  in  case  of  deni^, 
to  creditor.  In  re  Beck  (D.  C.)  238  F. 
653. 

Under  the  provision  that  judgmenta 
obtained  against  an  insolvent  within 
four  months  of  the  Cling  of  a  petition 
in  bankruptc;  against  him  shall  be 
deemed  void,  a  judgment  recovered  by 
an  Iowa  landlord  the  day  before  the  ten- 
ant filed  a  voluntary  petition  in  bank- 
ruptc; is  not  entitled  to  priority  over 
a  chattel  mortgage  given  and  recorded 
Bome  20  months  prior  to  the  bankrupt- 
cy, regardless  of  the  landlord's  right  to 
ft  lien  under  Code  Iowa,  £  2S)02.  In  re 
ChambetB  {D.  C.)  254  P.  506. 

Where  there  was  no  order  Id  bank- 
ruptcy proceedings  against  corporation 
preserving  lien,  of  Judgment  entered 
within  four  months  before  filing  of  peti- 
tion, such  lien  was,  nnder  section  67f, 
null  and  void.  Finney  v.  Knapp  Co. 
(Ga.)  89  S-  B.  413. 

Though  judgment  debt,  not  acbeduled 
in  bankruptcy,  where  creditor  had  no 
knowledge  of  bankruptcy,  would  not  be 
discharged,  the  lien  of  the  judgmeot  ren- 
dered within  four  months  before  filing 
of  petition  would  not  be  preserved.    Id. 

The  provisions  of  section  67f,  that 
judgmenta  end  levies  against  property 
of  bankrupt  within  four  moothsof  filing 
of  petition  shall  become  null  and  void 
upon  adjudication,  apply  to  interest  of 
bankrupt  husband  in  property  held  by 
himself  and  wife  by  entirety.  Adei  v. 
Caplan,  103  A.  94,  132  Md.  66,  L.  H. 
A.  1918D,  278. 

Lien  of  execution  against  wages  un- 
der Code  Civ.  Proc.  N.  T.  f  1391, 
thougb  [d>taiDed  within  four  months  of 
bankruptcy,  held,  notwithstanding  Bank- 
ruptcy Act,  i  67f,  to  continue  in  force 
aeainst  debtor  as  to  wages  earned  after 
adjudication ;  judgment  not  being  dis- 
charKed.  Taylor  v.  Buser  (Sup.)  167 
N.  Y.  S.  SSI. 

Where  judgment  was  entered  against 
a  firm  and  the  individual  members  with- 
in four  months  of  bankruptcy  proceed- 
ings, and  plaintiffs  were  named  aa  credi- 
tors, and  a  composition  witli  creditors 
was  confirmed  by  the  bankruptcy  court 
and  carried  out,  the  judgment  entered 
was  rendered  void  by  the  bankruptcy 
proceedings.  Greenberger  v.  Schwnrti 
(Pa,)  104  A.  D73. 

In   view   of   section   16,   it   judgment 
'   debt  was  scheduled,  as  required  by  sec- 
tion  IT.   as  among   debts   of   judgment 
debtor,   bankrupt   himself   was  entitled 
to    discbarRe    from    judgment    though 
(2192) 
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nothing  in  section  67f  requires  at 
tion  of  liability  of  sureties  on  banki 
forthcoming  bond  to  release  levy  r 
ecution.  Evans  v.  Hea  (Tei.  Civ.  - 
193  a.  W.  707,  conforming  to  ani 
to  certified  questiona  (Snp.)  181  i 
1133. 

Under  section  67f,  defendant  afte 
fault  judgment  and  certificate  of 
,  ifPs  sale,  but  before  confirmatio 
sale,  on  showing  that  when  suit 
commenced  he  was  insolvent,  and 
on  his  petition  in  bankruptcy  the  r 
had  been  set  off  to  him  aa  eiempt, 
entitled  to  order  vacating  sale.  I 
bray  Pearson  Co.  v,  Peraball.  15 
682.  92  Wash.  516. 

Where  validity  of  chattel  mart 
had  been  established  by  decree  in 
closure  suit  before  bankruptcy  pre 
inge  were  instituted,  trustee  hel 
have  no  greater  rights  than  those  < 
bankrupt  Otto  v.  England,  169  P 
99  Wash.  Ci29. 

23.  Dlssolutloa  of  Mem  by  * 
oation^Where  an  attachment  lie 
rendered  ineffective  as  an  incuml 
on  adju3icalioQ  of  bankruptcy,  ii 
as  to  the  bankrupt's  insolvency 
time  the  attachment  was  levied 
material.  In  re  Southern  A 
SmeltinK  Co.,  231  F.  87,  145  C. 
275. 

Dnder  section  67f,  adjudicati 
bankruptcy  within  four  months 
attachment  of  insolvent's  propert 
not  release  sureties  apou  attac 
bond,  where  bankruptcy  proceedic 
Instituted  after  bond  has  disci 
lien.  Credit  Ass'n  of  California  v 
fin.  163  P.  695,  32  CaL  App.  598. 

Under  section  67t,  Uen  of  jud 
creditor,  whose  judgment  was  la 
within  four  months  prior  to  fil. 
petition  in  bankruptcy  against  c 
becomes  void  on  debtor's  adjudii 
and  such  invalidity  relates  back  t 
judgment  was  rendered.  Ricks  v.  ! 
93  S.  E.  lie.  20  Ga.  App.  491. 

25.  Date  of  attaching  of  iiei 
feotlng  dissolution.— A  lien  obtaii 
attachment  served  more  thaa 
months  before  the  filing  of  bmlci 
petition,  although  judgment  wa 
rendered  until  such  time,  is  valx 
spite  section  67f.  where  valid  » 
date  of  filing.  Tumet  &  Co.  v,  I>« 
243  F.  519,  156  C.  C.  A.  217. 

Under  Code  Civ.  Proc.  Porto  RJ 
5233.  5-i34b,  5242,  5258,  lien  of  < 
tnching  creditor,  whose  attachnie'^ 
filed  more  than  four  months  bel" 
ing  of  petition  in  bankruptcy.  ■ 
vacated  under  Bankruptcy  Act, 
by  filing  of  petition.    Id. 

The  lien  of  an  execution,  levi*" 
than  four  months  prior  to  banl*' 
but  under  which  no  sale  had  bee*" 
held  good  as  against  the  tru^ 
bankruptcy.  In  re  Zeis,  245  F.  «  ■ 
C.  C.  A.  139,  reversing  dacree  ' 
S20  i\  472. 
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four-month  period  referred  to  in 
lankrnptcj  Act  baa  reference  to 
liena  onl;  as  ftre  placed  on  ttie 
upt's  property  dariug  that  tims, 
ot  to  thoBe  Htt&ched  to  the  prop- 
«hen  it  came  into  the  bankrupt's 
.    In  re  McAueland  (D.  C.)  235  t\ 

raent  creditor  of  bankrupt  held 
•d  to  money  collected  monthly 
salary  of  bankrupt  under  ezecu- 
iinder  Code  Civ.  Proc.  N.  Y.  f 
not   only   before   the   four -month 

1,  but  during  it;  no  tniBtee  in 
uptcy  beiac  appointed.  In  re 
icki  {D.  C.J  238  F.  571. 

fre  after  eiecutioD  was  returned 
isfied,  bankrupt's  employer  with- 
[mrtion  of  bis  compeDsation  pur- 
to    execution    nnder    Code    Civ. 

N.  Y.  i  13^1,  held  that  money  re- 
1  within  four  moat  be  of  bank- 
I  was  subject  to  claims  ot  truH' 
or  it  muet  be  treated  as  funda 
on    within    that   period.    In    re 

(D,   C.)  238  F.  653. 
1  acquired  by  levy  of  an  eiecutioD 
to  relate  back   to  the  Sliue  of  a 
>n  in  a  bankniptcy  court  for  re- 

of  the  property,  to  enable  the 
f  to  make  the  levy.  Id  re  Supe- 
Fewelry  Co.   (D.   C.)   239  F.   373, 

affirmed  (C.  C.  A-)  243  F.  368. 
ichment  Uena,  acquired  more  than 

months  before  proceedings  in 
uptcy  are  begun,  by  filing  a  peti- 
ire  not  dissolved  by  an  adjudica- 
in  bankruptcy.  Coast  &  Lakes 
acting  Corporation  v.  Martin,  101 

2,  92  Conn.   11. 

iidication  of  bankruptcy  within 
months  after  judgment,  under 
'ode  Ga.  1910,  E  6037,  subjectiug 
«veried  by  security  deed  given  un- 
DCtion  3306,  but  more  than  four 
IB  after  record  of  deed,  dues  not 
:  judgment  ineffective,  under  aub- 
m  "f"  of  this  section,  to  brinf 
rty  to  sale  for  debt.  Harvard  v. 
,  80  ^  E.  740,  145  Ga.  580. 
;re  witbiu  four  aontba  after  judg- 

on  notes  secured  by  deed,  but 
than  four  months  after  date  and 
1  of  security  deed,  debtor  was  ad- 
]    bankrupt,    judgment    was    not, 

section  67f,  ineffective  to  bring 
rty  to  sale  and  to  subject  it  in 
]ance  with  special  lien.  Spradlin 
amer,  01  S.  E.  409.  146  Ga.  31K). 
ere    a    judgment    obtained    more 

four  months  before  judgment 
r  was  adjudicated  a  bankrupt  did 
'eate  a  lien,  a  levy  within  the  four 
IB  IB  void  as  against  the  trustee  io 
nptcy.  Coppard  v.  Gardner  (Tei. 
ipp.)  199  S.  W.  600. 

Right*  «l  bona  fld«  paroliaaara.— 

e  insotveut  corporation  confessed 
lent  in  favor  of  bank,  which 
t  in  its  property  at  execution 
letting  olf  judgment  against  par- 
price,  held  that  bank  was  not  a. 
nde  purchaser,  under  section  67ci 
SuPf.U.S.C0KP.'I9— 138 
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the  lien  destroyed  b;  adjudication  in 

bankruptcy  being  a  preference.  Grant 
V.  National  Bank  of  Aaburn  (D.  C.)  232 
F.  201. 

Under  section  67f,  the  Uens  of  aU 
judgments,  executions,  etc.,  obtained 
with  in  four  months  are  auuuUed  upon 
tbe  adjudication,  but  titles  obtained  un- 
der such  iiens  by  bona  fide  purchasers 
without  notice  or  reasonable  cause  of 
inquiry  are  preserved,  while  money  col- 
lected on  judicial  writs  and  not  paid 
over  to  plaintiff  belongs  to  the  estate 
in  bankruptcy.  Coppard  v.  Gardner 
<Tex.   Civ.   App.)   11)9   S.   W.  650. 

27.  Rlghtt  of  trustoe  as  to  proparty 
airectad  by  Mans.— Ijee  In  ce  li'riedman 
(D.  C.)  241  F.  603 :  Callagan  v.  Amer- 
ican Trust  &  Savings  Bank,  196  III. 
App.  lO-i 

Mortgsgees,  until  they  assert  their 
rights  in  the  rents  by  proceedings  to  se- 
quester them,  cannot  assert  any  rights 
as  against  the  trustee  in  bankruptcy  of 
the  mortgagor  to  rents  collected  before 
assertion,  though  tbe  rents  were  includ- 
ed in  the  mortgage.  In  re  Clark  Realty 
Co.,  234  F.  D76,  148  C.  C.  A.  342. 

In  view  ot  section  67d,  held  that  trus- 
tees in  bankruptcy  are  not,  despite 
amendment  of  June  25,  1010,  to  the  act, 
entitled  to  commissiona  where  proceeds 
ot  incumbered  property  disposed  of  in 
bankruptcy  are  insufficient  to  satisfy 
liens,  although  lienholders  may  be  charg- 
ed with  costs  of  foreclosure.  Gugel  v. 
New  Orleans  Nat.  Bank,  239  F.  676, 
162  C.  C.  A.  510. 

After  bankruptcy,  trustee,  and  not 
bankrupt,  can  claim  money  retained  by 
bankrupt's  employer  under  exeeutjnn  is- 
sued pursuant  to  Code'  Civ.  Proo.  N.  T. 
i  1,191,    la  re  Beck  (D.  O.)  238  F.  653. 

Where  on  execution  pursuant  to  Code 
Civ.  Proc.  N.  Y.  f  1391,  employer  of 
bankrupt  reserved  part  of  his  compensa- 
tion, held  that  trustee  could  not  lay 
claim  to  any  of  tbe  moneys  save  those 
withheld  during  a  period  of  four  months 
before  bankruptcy.     Id. 

Under  sections  47,  67a,  67e,  held,  that 
fact  that  owner  took  possession,  after 
contractor  was  adjudicated  bankrupt, 
of  materials  on  premises,  did  not  vali- 
date pledge  of  property  or  chattel  mort- 
gage thereon,  given  as  security  as 
against  trustee ;  his  rights  being  those 
ot  a  creditor  with  execution  returned 
unsatisfied.  In  re  P.  J.  Sullivan  Co. 
(D.  C.)  247  F.  139.. 

Save  in  so  far  as  trustee  is  given 
rights  of  juilgnient  creditor  as  of  date  of 
Sling  of  petition,  and  levies,  judgments, 
attachments,  or  other  liens  obtained 
through  legal  proceedings  within  four 
monliiB  of  bankruptcy  are  invalidated  by 
■action  67f,  the  trustee  in  bankruptcy 
and  creditors  through  him  obtain  no 
greater  rights  against  those  having  en- 
forceable liens  than  the  bankrupt  would 


e  had  i 
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quired  within  four  months  of  bankrupt- 
cy and  is  vacated,  the  clsim  of  trustee 
is  superior  to  that  of  auy  person  claim- 
ing under  some  other  subsequent  trans- 
fer or  lien,  even  though  the  latter  be  in- 
nocent ot  any  intent  to  obtain  a  prefer- 
*>Dce,  for  such  claimant  would  take  sub- 
ject to  lien  iuvalidated  by  adjudication 
in  banftruptcy.    Id. 

Where  an  irrigation  company's  trust 
deed  to  secure  bonds,  provided  that 
lands  and  water  rights  sold  by  it  should 
be  released  on  its  deposit  of  first  lien 
purehasc-money  notes  and  mortgages 
amounting' to  $42  per  acre,  its  trustee 
in  bankruptcy,  after  its  default  in  pay- 
ment of  a  bond  installment,  as  to  con- 
tracts for  land  sold,  but  not  released, 
was  not  entitled  to  the  sale  price  in  ex- 
cess of  $42  per  acre,  or  on  payment  ot 
that  amount  to  compel  releases.  First 
Trust  &  Savings  Bank  v.  Bitter  Root 
Valley  Irr.  Co.  (D.  C.)  251  F.  320. 

28.  Conveyance  or  surrender  of  prop- 
erty under  order  of  court.— After  ad- 
judication in  bankruptcy,  sheriff,  who 
levied  on  property  prior  to  bankrupt- 
cy, must,  on  motion,  deliver  posses- 
sion to  receiver  or  trustee,  on  payment 
ot  his  lawful  fees.  In  re  L.  Popkin  & 
Co.  (D.  C.)  240  P.  848. 

Z9.  Subrogation  of  trustea  to  rights 
of  llenholder.— A  bank,  tbough  having 
a  lien  on  lots  ot  bankrupt,  held  an  un- 
secured creditor  as  to  fire  policies  un- 
der which  loss  had  occurred,  where 
it  collected  policies  and  discharged  its 
mortgage,  and  transaction  could  not 
be  upheld  on  theory  that,  in  view  of 
mortgage,  truatee  was  subrogated  to 
rights  of  bank  to  mortgage  and  could 
not  attack  preference.  State  Bank  of 
Clearwater,  Neb.,  v.  Ingram,  237  F. 
76,  160  C.  C.  A.  278. 

A  trustee  in  bankruptcy,  who,  with- 
out lieu,  as  a  volunteer,  redeems  the 
bankrupt's  realty  from  a  mortgage,  ia 
without  the  right  of  subrogation,  so  as 
to  avail  himself  of  the  lien  of  the  mort- 
gage. Brown  v.  Crawford  (D.  C.)  252 
F.  248. 

Where  attaching  officer,  after  court's 
order  dia solving  attachment  on  per- 
sonal property,  delivered  It  od  debtor's 
receipt,  he  had  no  rights  therein  to 
which  debtor's  referee  in  bsnkruptcy 
could  be  snbrogated.  Green  v.  Hoop- 
er (Nev.)  187  P.  23. 


32.  Retnedles  In  general.— L'nder  sec- 
tions 57g,  60b,  67e.  preferred  creditor 
liflil  eiilitled  to  iirovp  claim,  though  the 
only  surrender  of  the  preference  was 
Che  payment  of  a  judgment  against  him 
ill  fuvoc  o(  the  trusti^i-.  In  re  Louis  J. 
BergdoU  Motor  Co.  (D.C.)  230  F.  248. 
A  court  of  bankruptcy  will  not  sur~ 
render  vessels  in  its  possession  and  ad- 
mittedly belonging  to  a  bankrupt  estate 
to  an  admiralty  court  to  answer  to  a 
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soit  for  enforcement  of  mari) 
The  Casco  (D.  C.)  230  F.  S21 
The  failure  of  decedent's  ci 
force  widow  who  was  sole  d( 
executrix,  and  who  became  bs 
settle  her  husband's  estate  is 
Belt  sufficient  to  prevent  the 
ment  of  their  lieaa  charged  on 
and  the  failure  of  a  creditor  t 
his  claim  to  the  executrix,  li 
is  adjudged  a  bankrupt,  does 
vent  him  from  following  the  t 
passing  to  the  trustee  in  ba 
nor  does  it  affect  his  creditot'i 
re  McAnsland  (D.C.)  235  F.  I'l 
A  bankruptcy  court  may,  i 
terest  of  'general  creditors,  ret 
method  of  enforcing  liens,  in 
realise  as  much  as  possible 
bankrupt's  equity.  In  re  Nc 
Ice  &  Coal  Co.  (D.C.)  252  F.  ! 
A  secured  creditor  is  not  evej 
to  file  a  formal  proof  of  claim 
where  the  truatee  has  taken  pos 
the  property  and  sold  it,  he  n 
petitioQ  to  obtain  the  procee< 
lien  in  the  hands  ot  the  trust 
Under  sections  67,  70,  thi 
takes  only  the  bankrupt's  equi 
property,  subject  to  valid  liens 
lien  holder,  unless  restrained, 
force  the  lien  without  regari 
bankruptcy   court.    Id. 

Under  a  pledge  of  stock  crea 
than  four  months  before  bai 
the  pledgee's  right  to  sell  the  t 
apply  the  proceeds  to  the  pa; 
his  debt  was  not  affected  by  t 
ruptcy  proceeding.  Griffin  v 
(Cal.)  171  P.  92. 

Pledgor's  creditors,  upon  his  ti 
cy,  held  not  entitled  to  ask  tha 
be  required  to  deter  inde&nitel; 
erctse  ot  his  right  to  realise 
security,  to  await  a  purely  pr 
cal  increase  in  price.    Id. 

After  adjudication  in  bankru 
bankrupt's  property  cannot  be 
to  in  satisfaction  of  any  judg' 
tained  upon  an  obligation  creai 
to  the  adjudication.  Tomcy  \ 
IGO  P.  858,  31  Cal.  App.  460. 

The  possibility  of  selling  lam 
ter  advantage  through  receiver 
ruptcy  does  not  require  judgme 
tor  to  surrender  property  to 
depriving  him  of  right  of  collect 
through  office  of  sheriff.  Hai 
Davis.  89  S.  E.  740,  145  Ga.  51 
In  the  case  of  a  bankrupt 
tion,  the  Bankruptcy  Act  does 
strain  a  creditor  who  has  not 
his  claim  in  bankruptcy  from  i 
ing  an  action  to  judgment  to 
his  lien  upon  the  property  t 
Chickasaw  Hotel  Co.  v.  C.  B. 
Const.  Co.  (Tenn.)  186  S.  W. 
Mechanics'  liens  were  enl 
against  owner  without  esti 
claims  In  bankruptcy  court,  wb 
tractor'a  trustee  in  bankruptcy 
fore  the  court.  Id. 
Truatee   in   bankruptcy    of   b 
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of  clotbes  for  f20,  who  pud  fS  of 
;,  teller  retaining  tide  by  contract 
Titing,  held  not  bound  to  Interfere 

gellcr's  action  in  detinue  in  state 
t  to  enforce  securitj,  unksa  there 
a  reasonable  ground  for  believing 
surplus  would  be  reatiKed.  Bard- 
ie T.  National  Clothing  Co.  (Tenn.) 
S.  W.  a-ii. 

.  Jurisdiction  of  oourt  of  bankrupt- 
-The  righU  of  one  who  bas  ob- 
ed  a  lien  upon  the  properC;  of  one 
le'iuentlj  «djudgeU  bankrupt,  which 
i  not  fall  within  sections  67c,  BTf, 
lot  be  BuiniDaH];  adjudicated,  but 
t  be  determined  iu  a  plenarj  suit. 
^rican  Trust  &  Savings  Bank  v. 
pe.  237  F.  eSl,  150  C.  C.  A.  463. 
.  J  uriadlctlon  of  state  oaurts.--Up- 
[he  intervention  of  bankruptcy  of 
executrix  of  a.  decedent,  a  claim  by 
tgngee  of  decedent  tor  deficiency 
1  forccloBure  is  to  be  presented  in 
bankruptcy  court  rather  than  by 
for  such  deficiency  under  3  Comp. 
N.  J.  laiO,  p.  3420,  as  to  fore- 
ire  proceedings.  In  re  McAusland 
C.)  235  F,  173. 

inkruptcy  proceeding  held  not  to 
state  court  of  jutiediction  of  suit 
>roclose  lien  or  pledge,  but  at  most 
uthorice  injunction  by  bankruptcy 
t  or  stay  by  state  court.  Griffin 
mith  (Cal.)  171  P.  82. 
mortgagee,  who  files  his  secured 
1  in  bankruptcy,  but  does  not  have 
right  to  foreclose  the  mortgage  ad- 
sted  in  the  federal  court,  which 
irea  no  jurisdii'tion  of  the  lien,  is 
thereby  barred  from  suing  to  fore- 
:  in  the  state  court.  Stewart- Noble 
;  Co.  V.  Bis b op -Babcock -Becker  Co. 
).)  162  P.  159. 
oceedings  in  bankruptcy  against  a 

ate  court  by  the  landlord  against 
who  purchased  property  of  the  ten- 
ipon  which  the  landlord  had  a  lanil' 
B  lien.  Boles  v.  Mibsuuri  Vslley 
ator  Co.  (Iowa)  166  N.  W.  1057. 
Iiere  a  trustee  in  bankruptcy  has 
certain  property  belonging  to  the 
rupt  subject  to  an  attachment  lien, 
idgment  in  the  attachment  suit 
1st  such  property  cannot  be  com- 
led  of  by  the  bankrupt.  Strong  v. 
e  Central  &  Boston  Cupper  Corp., 
P.  1033,  M  Mont.  &S4. 
ntractor's  bankruptcy  does  not  de- 
■  state  district  court  of  juriadic- 
to  diatribnte  funds  in  owuer'a  . 
s  among  mechanic's  lien  daim- 
and  subcontractors.  Gordon- Jones 
It.  Co.  V.  Welder  (Tex.  Civ.  App.) 
8.  W.  681. 

rlsdlction  of  actions  to  enforce 
a  of  materialmen  against  money 
from  school  district  under  Comp. 
I  Utah  1907,  f  14001,  wUl  be  re- 
-d,  though  commenced  within  four 
iM  before  bankruptcy.  Joseph 
an  Supply  Co.  t.  Leary  (Utah)  194 
M7. 


33.  Confllotlas  jarltdlotlou  of  fadsnl 
and  ttato  courts^-Sectian  67f,  nullifies 
the  lien  of  a  garnishment  process  is- 
sued by  a  state  court  within  four 
months  before  bankruptcy,  agninst  the 
wages  of  the  bankrupt,  bo  that  an  or- 
der of  tbe  bankrupt  court  after  dis- 
charge of  the  bankruptcy  is  not  invalid 
as  an  attempt  to  oust  the  state  court 
from  possession  of  the  fund.  In  re 
ObergfoU,  239  F.  SCO,  162  C.  C.  A. 
636. 

38.  Pomittlon  of  banlirupt«y  oourt 
to  (uo  In  state  eourtA-Salea  for  taxes 
and  special  assessments  of  property  be- 
longing to  a  bankrupt  estate  was  inval- 
id when  made  without  leave  of  bank- 
ruptcy court.  Dayton  v.  Stanard,  36 
8.  Ct.  S9S.  241  D.  S.  S88,  80  L.  Ed. 
1100,  modifying  decree  Btanard  v.  Day- 
ton, 220  F.  441,  137  C.  C.  A.  35. 

37.  Rsstralnlng  proceedings  In  state 
courts. — Institution  of  suits  before 
honk  nip  tcy  by  certain  creditors  of  a 
decedent  against  a  bankrupt  devisee  to 
enforce  tbeir  Ken  on  devised  lands, 
whether  founded  on  the  Heirs  and  Dev- 
isees Act,  or  invoking  the  general  eq- 
uity powers  to  enforce  an  equitable 
lien,  cannot  avail  to  obtain  priority 
over  other  creditors  of  the  same  class; 
hence  such  suits  are  properly  enjoined. 
In  re  McAusland   (D.  C.)   2.'J5  F.  173. 

44).  ForeDlasNre  of  mortgages^ 
Where  a  trustee  has  posaeaaioo  of 
mortgaged  real  estate  in  another  state, 
tbe  court  of  original  jurisdiction  has 
power  to  summarily  determine  the 
validity  of  tlie  mortgage  and  to  restrain 
a  Bale  thereunder  if  it  has  jurisdiction 
over  the  person  of  the  mortgagee;  but 
the  customary  procedure  is  to  permit 
a  foreclosure  suit  to  be  brought  in 
which  the  validity  of  the  mortgage  may 
be  determined.  In  re  United  States 
ClirysotUe  Asbestos  Co.  (D.  C.)  253  F. 
204. 

43. Power  ol  sale  In  mortgase  or 

trust  deed.— The  bolder  of  a  lien  on 
property  of  a  bankrupt  enforceable  by 
notice  and  sale  cannot  exercise  such 
right  after  the  properly  has  passed  into 
poaeossion  of  tbe  trustee  without  leave 
of  the  bankruptcy  court.  Cohen  y. 
Nixon  &.  Wright  (D.  C)  236  F.  407. 

44.  Abandonment  of  property  by 

trustee^Where  defendant  conveyed  to 
plaintiff,  with  full  covenants  of  wnr- 
rnnty,  land  from  which  plaintiff  was 
later  evicted  by  foreclosure  of  a  prior 
mortgage,  it  was  no  defense  to  plain- 
tilfs  suit  on  his  warranty  that  after 
the  conveyance  and  pending  foreclosure 
plaintiff  was  adjudged  bankrupt  and  the 
trustee  and  referee  in  bankruptcy,  al- 
though rejecting  this  real  estate,  ^d 
not  reject  the  right  of  action  on  the 
covenant  against  incumbrances.  Smith 
T.  Wohl,  67  A.  261,  98  N.  J.  I^w,  623. 

48.  Marshallne  assets.— Where  peti- 
tioners asserted  liens  on  the  bankrupt's 
property  and  fees  were  allowed  the  at- 
torneys of  the  trustees,  the  trial  court 
(2195) 
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should  determine  wha.t  propert?  in  the 
bands  of  the  trustees  is  subject  to  pe- 
titiouers'  lien,  and  what  is  subject  to 
payment  of  feee  of  the  trustees'  st- 
torueys,  taking  into  consideration  the 
fact  whether  the  services  rendered 
nere  for  the  benefit  of  property  claim- 
ed bj  petitioners.  In  re  O'Uara  Coal 
Co.  (C.  C.  A.)  235  P.  883. 

Where  cluimanC  transferred'  stock  of 
goods  and  real  property  to  bankrupts, 
taking  chattel  mortgage  on  goods  and 
mortgage  on  real  properly,  as  well  as 
mortgage  on  uiithresbed  grain,  claim- 
ant could  not,  on  liankruptcy  of  hi* 
transferees,  be  required  to  pursutf 
grain  which  one  bankrupt  bad  threshed, 
absconding  with  proceeds,  or  OD  bare 
npaertiou  that  it  was  overvalued  to 
take  real  property  and  give  credit  for 
amount  at  which  it  was  valued,  befora 
enforcing  bis  chattel  mortgage.  Gar- 
rison V.  Kurt,  249  F.  872,  Ittl  C.  C 
A.  582. 

Where  bankrupt  who  mortgaged  bia 
dwelling  gave  second  mortgage  OD 
dwelling  and  after- aciiuired  property, 
held  thut,  having  dispoDed  of  after-ac- 
quired property  under  contract  requir- 
ing grantees  to  discharge  mortgages, 
second  mortgagee  was,  on  foreclosure 
of  first  morlguge,  entitled  to  surplus 
only  on  failure  of  other  security.  la 
re  MoGuigan  (D.  C.)  21il  P.  464. 

Where  wage-ear nere  bad  priority  as 
to  the  two  fuxida  realized  from  bank- 
rupt's assets,  while  landlord  bad  prior- 
ity aa  to  only  one,  and  the  two  claims 
eiceeded  the  amount  of  the  funds,  the 
claims  of  the  wage -earners  abould  first 
be  satisfied  out  of  the  fund  as  to  which 
the  landlord  had  no  lien.  In  re  Gerrow 
(D.  U.)  233  F.  845. 

III.  FRAUDULENT  CONVEYANCES 
VOIDABLE  BY  TRUSTEE 

Succession  of  trustee  to  righti  and 
remedies  of  creditors,  see  |  0631,  and 
notes. 

As  preference,  sec  f  0044,  and  notes. 

Conveyances  made  more  than  four 
months  prior  to  bankruptcy,  see  J  9<t54, 

49.  Construction    of    this    section.— 

The  transfer  of  a  note  four  muntha 
before  bankruptcy  is  a  preference  un- 
der section  67e.  Siimet  v.  rariaers'  & 
Merchants'   Nat.   Bank   (C.  C.  A.)  247 

F.  ecu. 

A  conveyance  cannot  be  avoided  by 
a  trustee  in  bankruptcy,  under  section 
STe,  par.  I.  unless  actual  fraud  is 
shown.  Baldwin  v.  Kingston  (D.  C.) 
247  F.  183. 

50.  Rights  of  tnistte  as  to  tnntfers. 
— In  a  suit  by  trustee  in  bankruptcy  to 
set  aside  mortgage  executed  by  bank- 
rupt to  surety  on  construction  com- 
pany's bond,  held,  that  trustee  could 
not  attack  a  transfer  of  plant  of  con- 
Btructiou  company  to  surety  as  hinder- 
tug  creditors  of  construction  company. 
Angle  V,  Hankers'  Surety  Co.,  244  II'. 
401,   .ir,7  C.   C.  A.  27. 


chases  its  own  stock,  i 
feet  of  such  a  purchase  is  tt 
it  insolvent,  the  transaction  is 
to  creditors  in  those  jurisdicdo] 
uphold  the  right  of  a  corpori 
the  absence  of  statutory  pro 
to  eipend  its  capital  in  good  1 
the  purchase  of  its  own  slock, 
as  in  those  jurisdictions  whi 
such  a  purchase  to  be  inherent]; 
Coleman  v.  Tepel  (C.  O,  A.) 
63. 

Where  an  insolvent  advert 
order  to  get  his  printing  done 
to  torn  over  accoants  accrui: 
month  Bufficlcnt  to  pay  for  th 
iug  for  such  month,  and  the  i 
are  turned  over  and  coUectei 
was  no  fraud  on  creditors  f 
accounts  assigned  over  with 
months  of  filing  a  petition  i 
ruptcy.  Potter  v.  American  Pr 
Lithographing  Co.  (Iowa)  165 
1044. 

56.  ^—  Sale  and  transfer  i 
•rty  and  KMlgnmenti  for  be 
oredltors^Where  an  inaolver 
an  assignment  under  general 
the  benefit  of  his  creditors,  not 
ing  the  remedies  prescribed 
Bankruptcy  Act  or  the  general 
ment  act  of  his  state,  sucb  ass 
is  not  binding  on  creditors  nn 
assent  thereto.  Charles  Ro 
Sons  Co.  V.  ftlomford,  230  F. 
C.  C.  A.  354. 

Where  a  corporate  creditor  i 
to  a  debtor's  aneignment  of  hi 
crty  in  trust  tor  creditors  by 
a  power  of  attorney  authori2 
trustee  to  convey,  it  cannot  Ih 
retract  its  assent  and  attach  t] 
or's  property  on  the  ground  th: 
creditors  had  not  assented.  I 
might  thereafter  assent.    Id. 

As  a  general  assignment  of 
person's  property  is  not  per  si 
ulent,  such  assignment  cannot 
tacked  as  tending  to  hinder  : 
lay  creditors,  it  being  for  the 
of  creditors,  even  if  bankrup 
curred  within  four  months  al 
assignment.  In  re  Creech  Bro 
ber  Co.  (C.  0.  A.)  240  F.  8. 

Conveyance  of  property  by  b 
to  bis  mother  and  sister  for  ai 
amount  which  was  its  fair  va 
which  was  credited  on  a  vali 
held  not  frandulent,  Watson  v. 
242  F.  441,  155  C.  C.  A.  217. 

There  is  no  difference  hetwee; 
fer  of  chattel  and  assignment  t 
in  action,  and  assigncnent  of  b 
count  must  be  followed  by  deliv 

against  trustee  in  bankruptcy 
sigQor.  In  re  Uawley  Dow 
turnace  Co.,  233  P.  461.  denj 
bearing  {D.  C.)  230  F.  471. 

A  general  assignee  ia  chnrgi 
notice  of  the  subsequent  filing  i 
titiou    in    bankruptcy    against 
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lor.     In  r«  Lonif  Neaburger,  Inc. 

C.l  233  F.  TOl,  ordet  affirmed  (C. 
i..)  240  P.  047. 

rBDssction  between  director  of  in- 
'ent  bank  and  anotber  bank  which 
k  over  ita  liabilitieB,  whereby  the 
ictor  transferred  property  to  Bach 
er  bank,  must  be  impuEned,  as  vio- 
t«  of  the  Baakrnptcj  Act,  it  at  all, 
actua]  fraud,  as  distinguished  from 
Htructive  Iraad.  Chambers  t.  Con- 
ntnl  Truat  Co.  (D.  C.)  235  F.  441, 
ree  affirmed  (C.  0.  A.)  239  P.  1020. 
liere  baokruptcy  BDcceeda  a  com- 
i-law  aHEignment  within  foar 
itbs,  based  on  the  aseignment  as 
act  of  bankruptcy,  the  bankruptcy 
rt  bas  jnrisdictioQ  by  suoiinBry  pro- 
jiQEB  to  call  upon  the  assignee  to 
ttunt    for    funds   withheld    for    fees 

expenaea.     In  re  Keiswig  (D.  C.) 

F.  300. 
eneral   assignment  under  state  Liws 

the  benefit  ol  creditors  is  valid 
■n  made,  though  it  is  an  act  of  bank- 
tcy,  tinder  section  3,  and  may  be 
ided  by  Institution  of  bankruptcy 
ceedings  witbin  four  months  there- 
;r.  Gilbert  t.  Mechanics  &  Metala 
:.  Bank  of  City  of  New  York  (Sup.) 

N.  Y.  S.  053,  172  App.  Div.  23. 
etention  by  defendant  S.  of  control 
r  his  accounts,  after  making  an 
onditional  essigiinieDt  to  bis  co- 
endant,  is  a  badge  of  fraud.  Bryant 
Wolf  (Sup.)  158  N.  Y.  8.  678,  M 

>7.   Transfen     to     bankript'i 

e.— Land  claimed  to  have  been  pur- 
sed witb  wife's  money,  but  of  which 
.band  wsa  apparent  owner  for  years, 
1  bis  property  for  the  purpose  of 
'ins  debts,  and  be  could  not  convey 
to  her  when  insolvent.  Owens  v. 
niel,  230  F.  101,  144  0.  0.  A.  399. 
B.  —  Fraudulant  Inoorparatianv— 
r  conveyance  of  property  by  l>iink- 
>t  to  corporation  held  void,  as 
linst  bankrupt's  creditors,  witb  in- 
ation  (but  dedsion  iritbheld)  that  it 
tht  become  valid  after  four  months, 
ier  this  section,  see  In  re  Braus  (D. 
237  F.  139. 

9.  MDrtpagft   or   other   ilea    or 

lurity. — Mortgage  of  all  mortgagor's 
)perty  to  secure  overdue  notes  rep- 
enting moneys  advanced  to  take  up 
ler  notes  for  mortgagor  bearing  al- 
ed  forged  Indorsements  held  made  to 
ider  or  defraud  creditors  of  mort- 
!or,  within  wction  87e.  Dean  v. 
vis,  37  S.  Ct.  130,  242  D.  S.  438.  61 
Ed.  419,  affirming  decree  212  F.  88. 
i  C.  C.  A.  658. 

Vbere  a  corporation  was  rendered 
olvent  by  purchasing  its  own  stock 
1  giving  a  mortgage  for  the  indebted- 
is  thereby  created  the  transaction 
a  void  as  to  subsequent  ss  well  as 
or  creditors  though  there  was  no 
udulcut  intent,  aince,  when  a  stock- 
ider,  with  the  knowledge  he  has,  or 
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witb  that  with  which  he  ia  charged 
concerning   the    Corporation's    financial 

condilion,  engages  in  a  transaction  de- 
pleting for  his  advantage  the  corporate 
assets  below  the  subscribed  capital  or 
existing  liabilities,  and  becomes  a  par- 
ty to  the  solvent  appearance  of  a  busi- 
ness intended  to  be  continued,  he  ia 
bound  by  his  act  both  to  existing  and 
future  creditors,  when  the  result  is 
tbe  insolvency  of  the  corporation  and 
injury  to  creditors,  Coleman  v,  Tepel 
(C.  O.  A.)  230  F.  63. 

An  assignment  of  accounts  to  one 
who  had  indorsed  notes  of  corporation 
and  who  advanced  funds  to  enable  cor- 
poration to  eatisfy  same  held,  under 
circumstances,  invalid  ss  one  to  binder, 
delay,  and  defraud  creditors.  Chapman 
V.  Hunt  (D.  C.)  248  F.  160. 

Under  section  6Te,  the  effect  to  be 
given  an  unrecorded  chattel  mortgage, 
where  possession  of  the  article  was 
not  given  the  mortgagee,  most  be  de- 
termined under  tbe  law  of  tbe  state  in 
wbicb  the  case  arises.  Stewart  v.  Aa- 
bury,  201  S.  W.  949.  199  Mo.  App.  123. 

Where  tbe  bankrupt  gave  a  mort- 
gage less  than  four  months  before  his 
adjudication  as  bankrupt  covering  the 
entire  stock  of  goods  in  trade  and  the 
mortgagee  permitted  him  to  sell  the 
goods  and  treat  them  as  his  own  with- 
out applying  tbe  proceeds  Co  the  debt, 
the  mortgage  was  invalid  as  against 
creditors.  I'ierre  Banking  &  Trust  Co 
V,  Winkler  (S.  D.)  165  N.  W.  2. 

GO-  Paymont  or  transfer  of  mon- 
eys—The promise  arising  from  payment 
by  bankrupt  on  a  barred  claim  is  an 
"incumbrance,"  ivhicb  being  made  with- 
in four  mouths  of  baukruptcy  proceed- 
ings with  intent  to  defraud  any  cred- 
itors are  declared  void  by  section  67e. 
In  re  Salmon  (D.  C.)  239  F.  413. 

Deposit  of  money  by  receiver  o( 
bankrupt  in  checking  account  with  bank 
to  which  bankrupt  was  indebted,  and 
which  subsequently  dosed  its  doors, 
was  not  a  "conveyance"  or  "transfer," 
etc.,  void  or  voidable  under  section  %'e. 
In  re  United  Grocery  Co.  (D.  0.)  253 
F.  267. 

61.  —  JodgMoM  or  exooullon ^-Un- 
der section  1.  cl.  25,  section  3,  ct.  3,  and 
secUons  60a,  60b,  6Tc.  and  67f,  credi- 
tor, recovering  judgment  in  invitum  and 
collecting  by  execution  within  four 
months,  to  receive  a  preference.  Gold- 
en Hill  Distilling  Co.  v.  Logue,  243  P. 
342,  158  0.  0.  A.  122. 

Under  sections  l(li5),  6Te,  transaction 
whereby  insolvent  confessed  judgment 
in  favor  of  creditor,  which  took  all  in- 
solvent's property  under  execution,  held 
a  "transfer''  void  as  to  creditors. 
Grant  v.  National  Bank  of  Auburn  (D. 
C.)  232  F.  201. 

Trustee  in  bankruptcy  and  creditors, 
held  not  entitled  to  object  that  mort- 
gagee of  bankrupt  waived  lien  of  mort- 
gage by  selling  property  on  confession 
of  judgment  less  tban  four  months  pri- 
(2197) 
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or  to  bankruptcy.    Utah  Am'd  of  Cred- 
it Uen  T.  Jonei  (DUh)  164  P.  1029. 
62.  SalM  of  marehandlH   In    bulk.^ 

Duder  the  WaabinKton.  Sales  fu  Bulk 
Act  and  Backruptcf  Act,  f  70,  pars. 
4,  5,  and  section  6Te,  trustee  held  en- 
titled to  purcliasG  price  of  stuck  of 
goods  sold  in  bulk  aa  agBlDat  credltora 
Darned  in  the  list  furnished  the  pur- 
cbascr  bj  the  vendor.  In  re  ThooipHoa 
(D.  C.)  242  F.  602. 

fi3.  Prer»reiiM  xad  frauduladt  traas- 
f«r  dlstlngulshed^TrBnafer  b;  bank- 
rupt, mcrelf  because  it  is  preferential 
under  section  60b,  is  not  fraudulent  un- 
der section  67e.  Though  preferential 
transfer  is  not  in  itself  fraudulent,  tt 
may  be  ao  manipulated  or  carried  into 
later  steps  to  attempt  to  defeat  a  re- 
covery by  the  trustee  as  to  bring  the 
parties  within  Bankr.  Act,  j  l!7e,  aa  to 
fraudulent  conveyances.  Wataon  t. 
Adams,  242  F.  441,  165  C.  C,  A.  217. 

A  tranaaction  b;  a  bankrupt  may  be 
invalid,  both  as  a  preference  ana  as  a 
fraudulent  transfer.  Smith  v.  Coury 
(D.  C.)  247  F.  168;  Chapman  v.  Hunt 
(U.  C.)  248  F.  160. 

64.  Transfars  void  undar  state  laws.— 

Mortgage  given  by  bankrupt  held  not 
Bubjeot  to  attack  under  South  Carolina 
statute  against  fraudulent  conveyances 
(Civ.  Code  1912,  g  3455),  being  uotaint- 
cd  by  fraud  and  not  prcfereoual. 
Johnstone  v.  Babb,  240  F.  608,  153  C. 
C.  A.  466. 

Trustee  in  bankruptcy  is,  under  sec- 
It  iou  67 e,  authorized  to  enforce  the 
rights  of  creditors  of  the  bankrupt  to 
set  aside  liena  wbich  are  void  under 
the  state  law  for  want  of  recording. 
Stewart  v.  Aabnry,  201  8.  W.  949,  198 
Mo.  App.  123. 

68.  PropAfty  or  riphts  trtDitMrod.— 
Alien's  bank  deposit  held  property 
within  the  district  within  Bankruptcy 
Act,  i  2,  though  assignment  had  been 
made  by  alleged  bankrupt  within  fonr 
months  for  the  benefit  of  creditors. 
In  re  Berthoud  (D.  C.)  231  F.  529. 

70.  InMlvanoy  of  debtor^-Wb'cre  di- 
rector of  insolvent  bank '  must  have 
known  bis  own  insolvency  when  lie 
conveyed  to  trust  company  which  had 
undertaken  to  liquidate  the  affairs  of 
his  bank,  to  secure  it  against  loss,  held 
that  there  waa  no  violation  of  section 
67e,  in  view  of  trust  company's  good 
faith.  Chambers  v.  Continental  Trust 
Co.  (D.  C.)  233  F.  441,  decree  af- 
firmed (C.  C.  A.)  239  F.  1020. 

Under  sections  67c  and  67f,  as  to 
preferences,  trustee  in  bankruptcy  can 
recover  amount  paid  on  judgment  only 
when  the  debtor  is  insolvent  at  the 
time  the  judgment  in  attachment  is  se- 
cured and  paid,  but  he  cannot  recover 
it  the  debtor  subsequently  becomes  in- 
poWeut  withiA  four  months,  Unless 
there  was  fraud  intended  to  or  actunlly 
working  a  preference.     Formers'  Nab 
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Bank  T.  aUtou,  203  S.  W.  565,  1: 
700. 

To  render  a  transfer  of  p 
made  within  four  montliB  betor 
of  a  petition  in  backrapt<7  voidi 
der  federal  statutes,  the  tea 
must  be  then  inaolvenL  NortI 
P.  W.  Finn  Const  Co.,  103  . 
260  Fa.  15. 

71.  Utentloi  of  debtor.- 
Bankruptcy  Act.  |  67e,  and  SCik 
poration  Law  14.  Y.  |  66,  a 
ence  is  voidable,  if  made  with  ii 
give  a  preference.  Grandiaon  i 
ertaon,  231  F.  785.  145  C.  C. 
modifying  decree   (D.   C.)   220 

Though  it  may  have  that  effe 
dentally,  transfer  by  InBolvent 
cannot  be  set  aside  under  aecti 
as  one  tending  to  binder,  delay,  . 
fraud  creditors,  unless  it  wi: 
with  intention  of  unlawfully  bii 
delaying,  and  defrauding  crediti 
re  BrauB,  248  F.  55,  160  C.  C. 
reversing  decree    (D.   C.)   237 

Insolvent  debtor  has  right  of 
sitlon  of  bis  property  until  com 
ment  of  pilaceedings  in  haul 
against  him.    Id. 

To  constitute  a  fraudulent  ' 
ance,  voidable  under  section  6ie 
fraud  most  b«  shown.  Johnson 
rett  (D.  0.)  237  F.  112. 

Agreement  by  a  corporation, 
later  became  insolvent,  wherebj 
signed  accounts  to  protect  de 
on  bia  contingent  liability  as  i 
of  its  notes,  held  corporatioD 
solvent  at  time  of  aBaignment  an 
being  no  fraudulent  intent,  thi 
assignment  is  valid.  Chapman  ' 
(D.  C.)  248  F.  160. 

An  intent  to  defraud  credito 
be  shown  by  the  aituation  of  the 
in  respect  to  bia  property  at  the 
tbe  transaction  claimed  to  be 
lent  and  the  disposition  of  tbe  p 
he  previously  held.  Bryant  t 
(Sup.)  158  N.  T.  a  678,  94  Mi! 
683. 

73.  CORslderatlon_Wbere  a 
aignee  haa  notice  of  an  intentioii 
fraud  creditors,  the  assigument 
although  founded  in  whole  or  . 
upon  valuable  consideration. 
V.  Wolf  (Sup.)  158  N.  I.  S.  I 
Misc.  Rep.  683. 

75.  ^—  Past  debt*  uid  presi 
vance«.--There  was  nothing  inb 
fraudulent  In  a  baakrapt  recc 
and  paying  a  debt  honestly  ( 
wife,  though  barred  b^  limi 
Watson  V.  Adams,  242  F.  441, 
C.  A.  217. 

Where  the  bankrupt  executed  i 
gage  to  induce  defendant  to  mi 
vances  to  a  construction  comi 
misapplicatlOD  of  tbe  advances 
official  of  the  company,  with  tl 
aent  of  the  bankrupt  fumisl 
ground  to  aToid  the  mortcato.   i 
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inlert'  Suretj  Co.,  244  F.  401, 167  O. 
A.  27. 
'G.  Adflquioy  of  Mntlderatlon^^ 

liere  the  directors  o(  an  insolvent 
:'poration  had  made  a  contract  for  the 
e  of  tbe  real  estate  of  the  corpora- 
n  IcBB  than  a  month  before  Its  baak- 
;>tC7,  and  there  was  no  evidence  to 
nw  it  waB  not  bona  flde,  and  the  par- 
iser  bad  paid  the  money  into  court 
d  received  big  deed,  the  sale  should 
ratified  by  tbe  trustee,  notwith- 
jiding  an  offer  by  som;  of  tbe  direc- 
's  of  a  slightly  increased  price,  and 
deuce  that  the  value  considerably 
needed  the  sale  price,  since  to  ac- 
>t  the  offer  would  involve  the  estate 
expensive  litigation  witb  the  pur- 
iser.  In  re  Copiag-Lindenburst  Co., 
.  C.)  240  F.  431. 

8.  Knowledge,  bad  faith,  or  partio- 
itlOfl  of  transforoe^— Under  section 
!,  conveyance  whicb  grantee  knows, 
baa  reaaon  to  believe,  will  be  pref- 
LDtial,  because  of  insolvency  of  debt- 
is  fraudulent  and   void.      Smith   v. 

ury  (D.  C.)  247  F,  J6S. 
Vbere  creditor  bad  sufficient  infor- 
tion  to  put  him  on  inquiry,  which 
uld  have  showed  that  transfer  by 
itor,  who  subsequently  became  bank- 
it,  was  preferential,  he  is  chargeable 
:h  that  knowledge,  and,  under  sec- 
a  67e,  transfer  is  bad  as  one  in  fraud 
creditors.    Id. 

L  bona  fide  transfer  of  property  from 
insolvent,  made  in  good  faith  for  a 
sent  valuable  consideration,   to  one 

0  knows  nothing  of  the  insolvency, 
LQOt  be  set  aside  on  a  mere  showing 
insolvency  and  that  the  transfer  was 

1  witbio  four  months  of  filing  of  pe- 
on in  bankruptcy.  Potter  v.  Amer- 
D  Printing  k  Uthographlng  Co. 
wa)  165  N.  W.  1044. 

9,  RIghU  and  llabllltlos  of  trans* 
se*.— Where  one  charged  with  con- 
ring  with  a  bankrupt  to  conceal  as- 
I  consented  that  money  in  his  poa- 
sion  be  impounded  by  bankruptcy 
rt  to  decide  whether  it  belonged  to 
ikrupt,  held  that,  in  view  of  sec- 
la  60b,  67e,  70e,  the  money  should 

be  delivered  on  petition  of  such 
son  until  right  thereto  was  adju- 
ited.  In  IB  Robinson  (D.  C.)  237 
102. 

}.  Rights  of  bona  1ld<  purchasers^ 
^^editor  who  lost  his  claim  against 
indorse r  of  a  bankrupt's  note,  un- 
Negotiable  Instruments  Law  N.  J. 
31,  held  a  parcbaser  for  value  in 
d  faith,  against  whom  the  prefer- 
e  was  not  void  under  Stock  Corpo- 
on  Law  N,  Y.  and  llankruptcy  Act. 
re.  OrandiBon  v.  Robertson,  231  F. 
I4B  C.  C.  A.  605.  modifying  de- 
;  (D.  C.)  220  F.  0S5. 
he  possible  loss  of  a  creditor's 
Its  against  a  secured  indorger  by 
lying  payments  to  the  indorsed  note 
1  to  make  tbe  creditor  a  purchaser 


foe  value  of  tbe  preference,  so  that  it 
was  not  void  under  Stock  Corporatioik 
Law  N.  T.  and  Bankruptcy  Act,  |  87e. 
Id. 

Mortgaging  the  entire  stock  of  goods 
is  an  act  out  of  the  ordinary  coarse  of 
husInesB,  and  is  evidence  of  tbe  mort- 
gagor's intent  to  hinder  and  delay 
creditors,  and  charges  the  mortgagee 
with  notice  that  the-  mortgagor  is  in- 
solvent. Pierre  Banking  &  Trust  Co. 
V.  Winkler   (S.  D.)   16B  N.  W.  2. 

81.  juHsdletlon  of  irustoo's  salt^ 
Under  section  23b,  as  amended  by  Act 
Feb.  o;  1903,  |  8,  and  Act  June  23, 
1910,  i  7,  the  trustee  in  bankruptcy 
may  sue  in  the  bankruptcy  court  to 
set  aside  a  conveyance  in  fraud  of 
creditors.  Winslow  v.  Staab  (D.  C.) 
233   F.  305. 

Under  sections  23b,  60b,  67e,  court 
of  bankruptcy  has  jurisdiction  to  en- 
tertain bill  to  set  aside  mortgage  eio- 
cuted  by  bankrupt  as  being  preferen- 
tial and  also  fraudulent.  Hawkins  v. 
Dannenberg  Co.  (D.  C.)  234  F.  752. 

A  plenary  suit  against  purchaser 
from  bankrupt,  wbo  did  not  comply 
with  Rem.  &  Bal.  Code  Wash,  |  5206, 
relating  to  bulk  sales,  brought  by  trus- 
tee under  Bankruptcy  Act,  i  70e,  as 
amended  by  Act  Feb.  5,  1903,  f  10,  may 
in  view  of  section  23,  subds.  "a  "  and 
"b,"  and  sections  GOb  and  67e,  be  re- 
moved by  nonresident  purchaser  to 
federal  court  on  ground  of  diversity'  of 
citizenabip.  Ewing  v.  S.  L.  Leszynsky 
&  Co,  (D.  C.)  236  F.  811. 

Where  parties  plaintiff  and  defend- 
ant in  suit  by  trustee  of  bankrupt  to 
set  aside  alleged  fraudulent  transfer 
were  residents  of  same  state,  and 
transfer  waa  made  more  tban  year 
before  filing  of  petition,  federal  court 
Imd  no  jurisdiction,  either  by  reason 
of  diversity  of  citizenship  or  under  sec- 
tions GOb,  67,  providing  for  tbe  setting 
aside  of  preferential  transfers  made 
within  four  months  of  filing  of  petition. 
Hall  V.  Glenn  (U.  C.)  247  P.  997. 

A  court  of  bontruptcy  is  without  Ju- 
risdiction, under  sections  23b,  60b,  67c. 
70e,  of  a  suit  in  etiuity  by  bankrupt's 
trustee  to  recover  land,  posaeasion  of 
which  the  l>ankrupt  surrendered  to  his 
father  within  four  months  of  adjudi- 
cotiou  on  theory  that  titie  had  passed 
to  biinkrupt  by  virtue  of  a  parol  gift 
from  tbe  father.  Flanders  v.  Cole- 
man (D.  C.)  219  F.  757. 

In  action  by  trustee  to  set  aside 
mortgaKo  given  by  bankrupt,  state 
court  bad  jurisdiction,  in  view  of  tbe 
provision  giving  state  court  concur- 
rent jurisdiction.  Parker  v.  Wagoner 
(Sup.)  168  N.  T.  S.  025.  judgnrent  af- 
firmed 16!)  N.  Y.  8.  1107. 

R4.  Pleading  and  practice.— Decree 
granting  relief  under  section  G7e,  avoid- 
ing fraudulent  traiisCers,  will  not  be 
disturbed  ou  ground  that  bill  was  fram- 
ed under  sectlou  00b  of  that  net  as 
amended  by  Act  Feb.  5,  1903.  }  13,  and 
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Act  June  2J5,  1910,  |  11.  where  the  ob- 
jection WBB  not  roiHed  below,  and  the 
iHsne  of  fraodulent  traaafer  vna  found 
Hgainbt  appellant.  Dean  t.  Davis,  37 
S.  Ct.  130,  242  U.  8.  438,  ei  L.  Ed. 
419,  affirming  decree  212  F.  8S,  12S 
C.  C.  A.  658. 

CumplaiDt  of  traatee  in  bankruptcy 
to  set  aatde  aa  fraudulent  bankrupt's 
deed  to  bis  tenant  in  common  of  his 
undivided  interest,  and  have  plaintiff'B 
interest  set  off  to  him,  held  good 
aKoiusC  motion  to  state  separately  and 
distinctly  what  was  wanted  of  defend- 
BDte,  bankrupt,  and  trustee.  O'Farrell 
V.  PoBtoD  (S.  0.)  88  8.  E.  483. 

S5.  Burden  of  proof  and  evidanca- — 
Evidence  held  insufficient  to  show  that 
land  conveyed  by  bankrupt  to  his  wife 
was  purchased  with  her  money  and 
equitably  bcloDged  to  her.  Owens  r. 
Daniel,  230  F.  JOl,  144  C.  C.  A.  309. 

Where  the  wife  ot  a  bankrupt,  to 
whom  he  conveyed  lund  shortly  before 
bankruptcy,  claimed  that  the  land  was 
purchased  with  her  money,  tbere  was 
a  presumption  againet  her,  to  be  over- 
come by  affirmative  proof.     Id. 

In  an  action  by  tbe  trustee,  under 
section  0Te,  to  recover  property  con- 
veyed by  tbe  bankrupt  in  fraud  of  his 
creditors,  proof  of  tbe  insolvency  of 
the  bankrupt  at  the  time  of  the  con- 
veyancp  is  not  necessary,  Senft  v. 
Lewis,  2^9  F,  116,  152  C.  C,  A.  158. 

In  suit  by  trustee  in  bankruptcy  to 
set  aside  mortgaKe  given  by  bankrupt 
within  four  months  of  bankruptcy,  evi- 
dence held  insufficient  to  show  that  it 
was  either  preferential  or  fraudulent 
transfer,  subject  to  attack  under  sec- 
tion SO,  or  section  67.  Johnstone  v. 
Babb,  240  F.  688,  163  C.  G.  A.  466. 

In  B  suit  to  set  aside  mortgage  exe- 
cuted by  bankrupt  to  induce  defend- 
ant to  make  advances  to  construction 
company,  etc.,  evidence  held  to  show 
advances  had  not  been  repaid  by  con- 
struction  company.  Angle  v.  Bankers' 
Surety  Co.,  244  F.  401,  167  C.  C,  A. 
27. 

Evidence  held  sufficient  to  sustain  a 
finding  that  tbe  bankrupt,  at  the  time 
it  delivered  notes  as  collateral  secu- 
rity for  a  pre-existiDg  debt,  was  solvent, 

§  9652.  (Act  July  1,  1898,  c.  541,  : 
I.  Right  of  set-oir  In  ganeral^— Evi- 
dence held  insufflcicnt  to  show  that  be- 
fore the  bankruptcy  of  a  corporation 
security  fumishcd  by  a  second  corpora- 
tion was  applied  to  the  debt  of  the 
bankrupt,  and  therefore  the  claim  was 
not  diminished  by  applic.ition  o£  such 
secliritv.  In  re  New  York  C'>inmercial 
Co..  2.1;!  F.  906,  147  C.  C.  A.  5S0. 

In  view  of  sectiona  11,  68,  held,  that 
stute  court  would  not  be  allowed  to 
exercise  jurisdiction  over  property  in 
tlic  possession  of  tbe  court  of  bank- 
ruptcy to  give  effect  to  lien  of  a  per- 
sonal judgment  rendered  in   the   state 
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though  it  was  adjudicated  a  banki 
on  B  petition  filed  less  than  four  nioi 
thereafter.      Stephens    t.    L'nioD 
Bank   &   Trust   Co.    of   Cincinnati 
C.  A.)  250  F.  192. 


t  bj  t 


:   of  « 


of 


adjudged  a  bankrupt  on  June  lOtt 
cancel  a  deed  made  by  the  bankrut 
defendant  on  March  5th  preceding, 
dcnce  held  to  sustain  finding  tbat 
veyance  constituted  a  gift,  whicb 
voidable  at  suit  of  truslec.  Mufre 
Ray  (C.  C.  A.)  251  F.  866. 

lit  by  the  trustee  ot  bankr 


to  I 


be 


the  filing  ot  the  petition, 
that  it  was  in  fraud  of  creditors, 
dence  held  to  show  that  tbe  baohr 
were  insolvent  at  the  time  tbe  dee^ 
first  executed.  Morao  v.  Morsao 
O.   A.)  252  P.  718. 

In  a  suit  by  the  trustee,  ev^d 
held  to  show  that  creditors  wbo 
ceived  a  preferential  transfer-  i 
the  bankrupt  took  with  knawle*ls< 
that  fact,  BO  that  transfer  was  on 
fraud  of  creditors,  voidable  under 
tion  67e.  Smith  »•  Coury  (D.  O 
F.  168. 

Presumption  that  convejonce  v 
out  consideration  ood  in  contempla 
of  insolvency  is  fraudulent  as  to  ci 
tors  held  not  overcome  by  uncon 
dieted  testimony  of  witnesses,  "^l 
tcstiiDony  waa  equivocal,  in  view 
Code  Civ.  Proc.  Gal.  {  2061,  txibS 
Phillips  V.  Huffaker  ^CaL  App.)  17< 
431. 

That  trustee  in  bankruptcy  may 
cover  on  a  fire  policy  as  havinj  pa.c 
to  him  as  part  of  bankrupt's  estAti 
showing  of  tacts  rendering  void 
assignment  of  the  policy  by  baaltri 
though  within  four  months  of  bis 
judication,  is  necessary.  Smith  ''■ 
tail  Merchants'  Fire  las.  Co.  of  ^ 
Dakota  (S.  D.)  158  N.  W.  780. 

CITED  WITHOUT  DEFINITE 
PLICATION 
Bunch  T.  Moloney  (C.  0.  A.)  SSi 
967;  Conron  v.  Cauchois  (C.  '^■ 
242  F.  909;  In  re  Zeis  (C.  C.  A-> 
F.  737;  In  re  Goldberg  (D.  &>  2& 
440. 

!  68.)  Set-o£F3  and  countercl^^ 
court.  Roger  v.  J.  B.  Levert  Co-' 
F.  737.  150  C.  C.  A.  491. 

Where  de.ilings  between  claim»^ 
bankrupt  resulted  in  mutual  debt^*  ' 
its  did  not  automatically  adjusC  ^ 
selves,  so  as  to  effect  a  set-off.  ' 
Amirican  Taper  Co..  246  F.  T&O. 
C.  C.  A.  92,  affirmiog  order  <;E»- 
24.1  F.  753. 

Under  sections  14c.  68a,  «Sb. 
despite  section  5Ti,  where  cl»'5I' 
which  also  became  bankrupt.  *'^' 
composition,  and  notes  delivereo 
claimant  to  second  bankrupt  Kiid  i^ 
tiated  by  it  participated  in  comP^^ 
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:emeiit,  the?  could  nat,  second  bank- 
t  having  paid  eiccsH,  be  used  aa  set- 
again  st  claim  snt's  claim  againat  aec- 

bnnkrupt.    Id. 
arty   lor  which  bSDlirupt  had   been 
lufscturing  wool  into  cloth  held  en- 
id  under  Eection  SSa,  to  set  off  Bums 

bankrupt  od  bankrupt's  note.  Clif- 
!  T.   Oak   VaUey  UiUa  Co.   (D.  C.) 

F.  851. 

reditor  held  entitled  to  set  off  and 
ly  on  bankrupt's  note  amount  due 
krupt  for  rent,  due  to  ita  taking 
r  the  bankruiit's  plant  to  complete 
k  which  bankrupt  was  doing  (or  It. 

'here  bankrupt  bad  «  lien  for  freight 
1  on  wood  shipped  bj  claimant  to 
a  exceas  of  contract,  held  that  un- 
thia  section  claim  ahonld  be  off- 
againat  that  of  clatmant  so  as  to 
□guiah  lien.  In  re  Progreaaive 
llpupef  Corporation  (D.  C.)  240  F. 

■here  borrower  delivered  to  bank 
md  mortgage,  which  bank  waa  to 
I  PS  agent  to  aeciire  its  debt,  held 
:.  on  hankrupCcj,  bank  had  right  to 
payments  on  the  mortgage  as 
bat  the  loan.  In  re  Friedman  (D. 
241  F.  603. 

nder  aectiona  SSad)  and  68,  giving 
check  by  one  inaolvent,  hut  before 
J di cation,  held  an  exercise  by  the 
ties  of  the  right  of  set-ofT,  ao  that 

:be  check  from  dcfcndania,  who  had 
wledge-  of  the  insolvency.  Putnam 
Jnitcd  States  Trust  Co.,  Ill  N.  E. 
,    223   Mass.   199. 

1  a  suit  for  breach  of  contract  to 
ver  goods  by  aaatgnee.  from  buyer's 
itee  in  bankruptcy,  counterclaim  by 
>ndaats  for  balance  due  ut  time  of 
Lgnment  on  goods  already  delivered 
iropor,  unless  paid  by  composition, 
er  section  14c,  or  otherwise.  Wol- 
T.  Wilmerdlng  (Sup.)  169  N.  Y.  B. 
,  102  Misc.  Rep.  667,  order  af- 
led  170  N.  T.  8.  1118. 

.  Nature  of  claims  tubjeet  to  set- 

-UniJer  this  Heulioa.  dnima  due  the 
krupt  against  mortgugcea  who  took 
aeasion  of  its  projierty  under  an  in- 
d  forecloHure  may  be  tiet  off  agiiiiist 
ms  of  mortgagees.  Hogi-r  t.  J.  B. 
ert  Co.,  237  F.  737,  150  C.  0.  A. 

^here  bankrupt  indorsed  to  third 
ties  for  value  all  notes  of  claimant 
ir  to  its  bankruptcy,  bankrupt's 
Its  under  notes  had  become  contin- 
t  and  unllqu  ilia  ted,  aud  could  not 
used  as  basis  for  set-off  against 
ms  of  claimant.  In  re  American 
ler  Co.,  246  F.  790;  150  C.  C.  A. 
affirming  order  (D.  C.)  243  F.  753. 
creditor,  receiving  money  from  his 
tor  to  hold  or  use  for  a  specific  pur- 
e,  and  not  to  apply  on  the  debt,  has 
right  of  set-off  under  this  section, 
he  becomes,  not  the  debtor  of  his 
tor,    but   tli«   trustee   of   a   specific 


trust.    Lehigh   Valley  Coal   Sales  Co. 

T.  Maguire  (C.  C.  A.)  251  F.  581. 

In  an  action  by  a  trustee  in  bankrupt- 
cy of  a  corporation  to  reqover  per- 
centage of  commiaalona  paid  a  factor 
in  violation  of  Penal  Law  I^.  Y.  {  439, 
on  the  ground  that  the  factor  made 
aecret  payments  to  corporation's  presi- 
dent, held,  that  the  factor  could  not 
offset  certain  claims.  Palmer  v,  DouU 
Miller  Co.  (D.  C.)  233  F.  309. 

Under  aectiona  U8a,  (;Sb,  held,  that 
judgmeot  against  bankrupt,  acquired  by 
owner  of  equity  of  tedemptiou  in  prop- 
erty upon  which  bankrupt  had  mort- 
gage, might  be  offset  against  interest 
due  on  mortgage.  In  re  Coiwell  Lead 
Co.  (D.   C.)   241   F.  922. 

Trustee  in  bankruptcy,  having  paid 
note  of  bankrupt,  cannot  set  off  amount 
thereof  aBainst  claim  of  accommodation 
maker  or  indorser  of  note.  In  re  Jules 
Bouy&   Co.   (D.   C.)   244  F.   896. 

Where  raw  materials  were  delivered 
to  the  bankrupt  for  machine  work,  and 
the  owner,  after  bankruptcy,  requested 
a  redelivery  and  agreed  to  pay  for  the 
work  already  done,  the  owner  cannot, 
the  property  having  been  redelivered 
under  an  order  made  pursirant  to  such 
request,  retain  the  amount  due,  and, 
on  ascertninment  of  ita  damages  for 
nonfulfillment  of  the  original  contract, 
offset  such  damages  against  the  sum 
due.  but  is  restricted  to  proof  of  such 
daningea  aa  an  oiiiinary  creditor.  In 
re  names  Gear  Co.  (D.  C.)  251  F, 
784. 

3.  Partnership  an(l  individual  debts,— 
Where  indorser  on  bankrupt's  note  as- 
signed claim  as  allowed  against  bank- 
rupt's firm  and  a!I  rlghta  he  had  by 
note  against  bankrupt  partners  or  trus- 
tee, etc.,  despite  later  agrecmeut  of  as- 
signee, which  did  not  reassign,  to  de- 
fendant indorser,  the  latter,  having 
parted  with  title,  could  not  set  off 
claim  against  a  partner  in  suit  of  tat- 
ter's trustee  in  bankruptcy  to  recover 
money  received  of  bankrupt.  Moultoii 
V.  Perkins  (Me.)  100  A.  1020. 

Where  a  person  borrows  money  from 
blink   and  gives   to  the   bunk   a   col- 


lutL-r 


of  a 


!    fU- 


the  payment  of  any  past  o 
ture  obligation"  of  the  debtor,  end  a 
about  the  same  time  the  bank  indorses 
notes  of  a  partnership  of  which  the 
debtor  is  a  member,  and  suhsi^tiiiently 
the  firm  and  its  individual  mombvrs  arc 
declared  bankrupts,  and  default  is  made 
on  the  notes  held  by  the  bank,  and 
thereafter  the  collateral  accompanying 
the  collateral  note  is  sold,  realizing  an 
amount  in  ei^ccGS  of  such  note,  the 
bank  may  under  section  6Sb,  apply  the 
excess  of  the  proceeds  to  the  payment 
of  the  partnership  notes.  Bennett  v. 
North  Philadelphia  Trust  Co.,  66  Pa. 
Super.  Ct.  201. 

4.  MMnlnp  of  nutuat  debts  aad  mu- 
tual credits.— This  section,  authorizing 
aet-offs  only  in  cases  of  "mutual  debts 
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or  tDDtual  credits,"  does  not  enlarge  or 
change,  but  only  recognizes,  vlut  under 

general  law  may  conatilute  set-offs. 
Lebigh  Talley  Coal  Sales  Co.  v.  Ma- 
guire  <C.  C.  A.)  251  F.  681. 

Where  corporation  purchased  Its  own 
stock  and  became  banlirupt,  its  trustee 
having  brought  suit  to  recover  the 
amount  paid  the  stockbolder,  the  lattec 
could  not  set  oCE  against  the  recovery 
an  indcbtcdncaB  of  tbe  corporation  to 
him,  since  be  received  the  money  for 
the  stock  as  a  trustee  for  the  creditors; 
the  capital  atock  being  a  trust  fund, 
and  the  case  not  being  one  of  mutual 
credits  and  debts  within  the  meaning  of 
the  Bankruptcy  Act.  Whaley  v.  King 
<Tenn.)  206  S.  W.  31. 

5.  Time  of  Bcoruai  of  debts  or  clalns. 
—Under  this  section,  amendment  of 
schedule  of  liabilities  so  as  to  include 
defendant's  claim  held  to  relate  back  to 
date  of  tiling  petition,  so  that  defend- 
ants, after  plaintiiFB  discharge,  could 
not  assert  such  claim  as  a  set-off 
against  tbe  claim  sued  on,  which  arose 
out  of  a  transaction  occurring  after 
the  filmg  of  the  bankruptcy  petition. 
Lramham  v.  Lanier  Bros.,  200  S.  W 
830,  138  Tenn.  702. 

Mutuality  is  necessary  to  •  eet-ofE, 
and  where  debta  or  credits  do  not  exist 
at  tbe  time  a  petition  is  Sled  in  bank- 
ruptcy, there  ia  no  mutuality  within 
this  section.    Id. 

7.  Clalmi  alreaily  IIImI  ar  |»roved.— 
Where  a  claim  as  originally  filed  re- 
cited there  was  no  couuterclaim  nor 
offset  to  it,  but  it  appeared  that  bank- 
rupt bad  claim  and  lien  against  proper- 
ty of  olniniant,  held  that  claim  might 
be  ameuded  so  as  to  require  set-off 
against  that  of  claimant,  and  extin- 
guishment of  lien.  In  re  Progressive 
Wallpoper  Corporation  (D.  C.)  240  F. 


Under  sections  14c,  17.  OSa,  68b, 
notes  held  nut  available  as  set-off  in  fa- 
vor of  bankrupt,  where  third  parties  to 
whom  they  bad  been  negotiated  bad 
proved  tbem  against  claimant  in  bank- 
ruptcy and  participated  in  a.  composi- 
tion settlement.  In  re  American  Paper 
Co.  (D.  C.)  243  F.  753,  order  affirmed 
(C.  C.  A.)  240  F.  790. 

9.  Sst-off  agalBsl  deposit  aocount  la 
bank. — Unrier  section  (iba.  a  bank  can, 
with  knowledge  of  a  depositor's  insolv- 
ency, set  iiS  against  tbe  depositor's  in- 
debted ue  as  amounts  deposited  in  the 
usual  course  of  business;  such  appli- 
cation not  being  n  preference,  under 
f  60a.  Fourth  Nat.  Hank  of  Wichita, 
Kon.,  V.  Smith,  240  F.  19,  153  C.  C.  A. 
&0;  American  Bank  of  Alaska  v.  John- 
aon,  245  F.  312,  157  C.  C.  A.  504. 

Knowledge  by  the  bank  of  tbe  insolv- 
ency of  a  depositor  at  tbe  time  of  mak- 
ing the  sct-oS  does  not  invalidate  such 
sct-olf  Bs  against  the  depositor's  trus- 
tee in  bankruptcy.  Fourth  Nat.  Bank 
of  Wichita,  Kan.,  t.  Smith,  240  F.  1&, 
153  C.  C.  A.  55. 
(2202) 


Bank  holding  general  deposit  of 
rnpt  may  set  off  against  it  ' 
■gainst  bankrupt,  and  right  ia 
nized  by  this  section.  Wilson  v. 
sens'  Trust  Co.  (D.  C.)  233  F.  6 

Where,  on  date  of  adjudication, 
rupt  was  indebted  to  bank,  end  li 
oeiver,  between  date  of  adjndi 
and  date  when  bank  closed  its 
deposited  in  general  checking  ai 
sum  less  than  bankrupt's  indebti 
to  bank,  under  federal  Bankrupts 
neither  bank  nor  its  receiver  cou 
ply  deposit  to  payment  of  debt  to 
nor  could  the  bankrupt's  trustees 
it  to  discliarge  pro  tsnto  of  tbe 
In  re  United  Grocery  Co.  <D.  C 
F.  267. 

Prior  to  tbe  declaration  of  ban 
cy  the  bankrupts  deposited  golc 
in  tbe  defendant  bank,  to  whict 
were  then  indebted  in  an  equal  oi 
er  sum.  The  bank  immediately 
Ited  the  amount  on  the  note  ( 
bankrupts  held  by  tbe  bank.  O 
brought  by  tbe  trustee  subse^uenl 
pointed  to  recover  the  amount  < 
deposit  as  an  unlawful  preference 
in  four  months,  held,  the  bank 
right  to  set  off  against  a  debt 
from  the  bankrupts  any  depudt 
bankrupts  held  by  it  at  the  ti 
bankruptcy,  and  such  set-off  trou 
amount  to  a  preference,  nor  he 
hie  at  the  election  of  the  ti 
Johnson  r.  American  Bank,  5  A 
145. 

Under  sections  60b,  68a,  held 
A  bank  could  apply  deposits  to  iti 
sums  deposited  with  bonk  to  ent 
to  make  such  application,  and  thui 
a  preference,  may  be  cecoveri 
trustee  in  bankruptcy.  Johnson  v 
tiot  County  State  Bank  <Uich.)  1 
W.  544. 

Under  this  section  a  bank  mi 
absence  of  fraud  or  collusion,  e 
against  a  debt  due  it  from  a  dep 
the  amount  of  depoaits  made  aft 
bank  bad  knowledge  that  the  dep 
was  insolvent.  Dunlap  t.  Seattli 
Bank  <Wash.)  161  P.  364- 

A  national  bank  cannot  ap[^ 
debt  due  it  from  a  baiikrupt  ban 
lections  received  after  the  bar 
had  dosed  its  doors,  which  wer 
shown  to  have  been  mailed  before 
Id. 

10.  Unpaid  stock  subscriptions, 
bility  of  creditor  of  bankrupt  coi 
tion  on  unpaid  stock  subacriptior 
not  be  set  off  against  the  crei 
claim  under  Bankruptcy  Act,  {  3! 
re  La  Jolta  Lumber  &  Mill  Co.  (I 
243  F.  1004. 

Liability  at  director  of  eorpoi 
under  Civ.  Code  Cal.  |  300,  is  a 
fund  for  all  creditors,  and  cann 
set  off  against  the  directors' 
against  bankrupt  corporation 
creditor.     Id. 

Where  a  creditor  of  a  bankrup 
poratiou  la  liable  on  an  unpaid 
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view  of  this  aectioi).  PUnUrs'  OU  Co. 
T.  Gresbam  (Tez.  Civ.  App,}  202  S.  W. 
145. 

12.  Salt  t*  raoover  prafertnM.— A. 
creditor  receiving  sn  tllegal  preference 
is  not  entitled  to  have  the  amount  due 
from  the  baukrapt  aet  otE  against  aacb 
preference.  Rotan  Grocery  Co.  v. 
West,  24fl  F.  685.  158  C.  C.  A.  Wl. 

Under  aections  23b,  60b,  and  in  view 
of  section  68,  petition  charging  that 
bank  placed  one  in  charge  of  buaineas 
of  baokrapts  to  ■ccumulata  deposits 
which  were  applied  to  its  indebtedness, 
etates  action  within  jurisdiction  of 
bankraptc;  court,  being  one  to  set 
aside  preferential  transfer  made  by 
accumulation.  Wilson  t.  Citizens' 
TtQSt  Co.  (D.  C.)  2S3  P.  697. 


\  69.)     Possession  of  property. 

right  in  bankruptcy  court  and  shipper 
slept  upon  his  rights  by  not  appear- 
ing in  that  coort  and  establishing  them- 
The  order  of  the  bankruptcy  court  jus- 
tified such  delivery  and  relieved  the 
carrier  from  liability  to  shipper.  Mor- 
gan  V.  CUcago  &  N.  V/.  By.  Co.  (Wis.) 
166  N.  W.  777. 


icriptioD  and  as  director  in  the 
wration,  the  dividends  on  his  claim 
not  be  paid  pending  an  adjustment 
lie  liability.    Id. 

I.  S«t<»fl  tgUnit  trUBtw.— Where 
tee  held  money  belonging  to  credl- 
who  had  received  voidable  prefer- 
!,  held  that  the  two  sums  might  be 
Bt  and  the  balance  only  paid  the 
itee  as  condition  of  allowance  of 
Jtor's  claim.  In  re  French  (D.  C.) 
F.  255. 

here  corporation  bought  cotton  oil 
Bold  like  quantities  to  another  cor- 
itiou,  seller,  having  failed  to  de- 
r,  could  not,  in  action  tor  damagei 
trustee  in  bankruptcy  of  purchaa- 
have  set-off  by  washing- out  pro- 
,  on  theory  that  oil  was  really  to 
delivered   to    second   purchaser.   In 

S53.  (Act  July  1,  1898.  c.  541, 
Seizure  of   property  la  tiuds  of 

1  perse  a. — lUdlroad  company  deli*' 

g  lumber  which  shipper  had  atop- 
in   transit  to  consignee's   receiver 

lankruptcy  held  not  liable  to  ship- 
even  though  order  of  bankruptcy 

t  for   such  delivery  was  not  legal 

^esa  fair  on  ita  face.  The  carrier 
not   bound   to   establish   shippers 

)54.  (Act  July  1,  1898,  c.  541,  §  70,  as  amended.  Act  Feb.  5,  1903, 

c  487,  §  16.)     Title  to  property. 
ROPERTY   VESTING    IN   TRUS- 
TEE 

Hatvra  and  extant  of  truster's  tl- 
-Tbis  section  does  not  attempt  to 
e  property  out  of  things  which  are 

auch,  assamlng  that  Congress 
Id  have  no  power  to  declare  what 
1  constitute  property.  Board  of 
le  of  City  of  Chicago  v.  Weston, 
F.  332.  166  C.  C.  A.  112. 

the  absence  of  preference  or  fraud. 
truatee  of  a  bankrupt,  save   as  to 
jstrumcnt  reserving  a  lien  on  bank- 
estate  unrecorded  at  the  time  thi 


Tuptcy  petition  was  filed,  has  only 
same  right  as  the  bankrupt.  Em- 
n-Brantlngham  Implement  Co.  r. 
son  (D.  C.)  237  F.  877. 
determiniog  whether  property  at 
:rupt  migbt  have  beeu  transferred 
lim,  OF  levied  upon  and  sold  under 
ual  process  against  him,  prior  to 
[  of  petition  for  purpose  of  ascer- 
ng  whether  It  passes  to  trustee 
inkruptcy,  lews  of  atate  In  which 
erty  is  located  govern.  In  re  Ber- 
D.  C.)  247  F.  700. 

the  absence  of  fraud,  a  trustee 
9  the  property  in  the  same  plight 
condition,  and  aubject  to  the  same 
and  equities,  as  when  the  bank- 
held  it.  In  re  Roseboom  <D.  0.) 
F.  138. 

trustee  in  bankruptcy  does  not 
J  in  the  position  of  a  subsequent 
cent  purchaser  in  good  faith  and 
iTaloable  consideration,  whose  con- 


veyance is  first  duly  recorded,  bat  un- 
der this  section  he  ia  vested  with  the 
title  of  the  bankrupt  to  all  property 
possessed  by  him  at  the  date  of  the 
adjudication  which  Is  not  exempt,  and 
in  addition,  aa  to  all  property  not  in 
the  custody  of  the  baukruptcy  court, 
be  is  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  judgment 
creditor  holding  hd- execution  duly  re- 
turned unsatisfied.  Wooldridge  v.  Wil- 
Uams,  G  Alaska.  149. 

Trustee  is  agent  of  court  to  liqui- 
date assets  of  baukrupt,  and  is  not 
representative  of  bankrupt  but  of  cred- 
itors, end  holds  legal  title  to  property 
as  their  representative.!  Barber  v, 
Wiemer   (Iowa)   IBB  N.  W.  440. 

Under  bankrupt  law  title  to  all  prop- 
erty of  bankrupt  vests  in  trustee  with 
right  to  maintain  any  necessary  action 
In  relation  thereto  tor  bene&t  of  cred- 


Id. 


L  trustee  in  bankruptcy  s 
ler  right  to  th 
1   the  bankrupt   1 


to  tne  property 
and.  unless  in 
contravention  of  an  esCnbllshed  prin- 
ciple of  law  or  public  policy,  a  claim 
Talid  against  the  bankrupt  is  valid 
against  the  truatee.  Davis  v,  Billings, 
99  A.  1C3,  254  Pa.  574. 

2.  ~—  Effect  of  anendment  ol  1910. 
—Arnold  v.  Horrigan  (C.  C.  A.)  238 
ff.  39. 

3.  —  Estoppals  >Md  Mintracts  ttlnd- 
lag  on  trustee.— Trustee  in  bankruptcy 
held  to  be  concluded  by  an  adjudication 
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Id  a  prcviouB  aait,  to  whicb  be  became 
a  party,  bo  that  he  could  not  there- 
after aiBsert  further  claims  to  the  pro- 
ceeds of  mortKBged  properCp  belong- 
ing to  the  bankrupt.  American  Truet 
&  Savings  Bank  y.  Huppe.  237  F.  581, 
150  C.  C.  A.  463. 

Trustee  In  bankruptcy  of  trading  com- 
pany was  not  estopped  from  pursu- 
ing claim  for  restitution  of  assets 
Bgainst  assignee  of  packing  company, 
trading  company's  debtor,  on  theory 
that  trading  company  and  its  creditors 
became  bound  by  agreement  between 
majority  stockholder  in  trading  compa- 
ny and  assignee  company  tbat  trading 
company  would  not  enforce  claim 
against  packing  campsny's  assets. 
Sanborn-Cutting  Co,  t.  Psine,  244  F. 
672,  157  C.  C.  A.  120. 

If  corporate  bencQclarj  of  life  pol- 
icy is  estopped  to  deny  tbat  it  con- 
sented to  change  of  beneficiaries,  its 
trustee  Id  bankruptcy  is  also  estopped. 
Coleman  v.  Northwestern  Mut.  Life 
Ins.  Co.,  201  S.  W.  544.  2T3  Mo.  620. 

4.  -^—  TnietM  taking  title  by  op< 
•ratlOQ  of  law^-Trustee  takes  title  of 
bankrupt  by  operation  of  law,  and  it 
is  bia  duty  to  reduce  all  of  bankrupt's 
property  to  possession.  Goldsmith  t. 
Winner  Shingle  Co.  (Wash.)  165  P. 
892. 

5.  Date  et  accrual  of  tnist«*'s  title. 
— A  chattel  mortgagee,  whose  mort- 
gage is  not  recorded,  cannot  perfect  his 
title  SB  against  a  trustee  in  bankruptcy 
by  taking  poBsession  of  the  chattels,  in 
view  of  section  4Ta2,  as  amended  by 
Act  June  25,  1810,  j  8,  since  the  title 
of  the  trustee  relates  back  to  the  filing 
to  the  petition  in  bankruptcy.  Fair- 
banks Steam  Shovel  Co.  v.  Wills.  36  S. 
Ct  466.  240  U.  S.  642,  60  L.  Ed.  841. 
affirming  decree  InTe  Frteral  Contract- 
ing Co..  212  F.  688.  129  C.  C.  A.  224. 

Section  47a,  as  amended,  giving  trus- 
tees rights  of  creditors  holding  a  lien, 
is  not  retroactiTe,  and  the  right  (rf 
truBtL-e  dates  only  from  the  filing  of  pe- 
tition in  bankruptcy,  and  does  not  ex- 
tend to  transfers  recorded  within  four 
months  prior  to  petition,  tbougb  appli- 
cable to  transfers  thereafter.  Bunch  t. 
Mnlgney,  233  F.  967,  147  C.  C.  A.  641, 
affirming  decree  In  re  T.  H.  Bunch 
Commission  Co.  <D.  C.)   225  F.  243. 

Where,  after  petitiou,  but  before  ad- 
judication, defendant,  an  attorney,  i^nd 
bankrupt,  diverted  ca»b  assets  of  bank- 
rupt, held,  tbnt  trustee  thereafter  ap- 
pointed might,  notwithstanding  Bank- 
ruptcy Act  declares  his  title  as  of  the 
date  of  adjudication,  recover  for  un- 
warranted diversion.  Arnold  v.  Ilor- 
rignn,  238  F.  39.  151  C.  C.  A.  115. 

Title  of  trustee  in  bankruptcy  and 
possessory  right  of  receiver  appointed 
before  adjudication  held  to  have  miTEed, 
so  that  trusti'e  could  sue  for  diver^iun 
occurring  before  bia  appciintment.     id. 

The  title  of  the  trustee  in  bankruptcy 
will  relate  back  and  be  treated  as  of 


the  time  of  the  fiJing  of  the  p 
In  re  Continental  Coal  Corpora tii 
F.  113,  IBl  C.  C.  A.  189,  deoyio 
tion  to  revise  Roszell  Bros.  v. 
nental  Coal  Corporation  (D.  C.) 
S43. 

The  righta  of  a  trustee  in 
mptcy  as  against  an  nnfiled  mc 
are  determined  as  of  the  day  th 
tion  in  bankruptcy  1b  filed.  Ldkt 
State  Pank  v.  Jonea,  242  F.  82 
0.  C.  A.  409. 

Under  this  oectioii  a  trustee, 
elected,  is  by  operation  of  law 
with  iMinkrupt's  title  as  of  date 
judicstion,  and  where  -  trustee  w 
made  a  party  to  a  suit  to  forec 
mortgage  on  the  bankrupt's  pi 
begun  after  bankruptcy,  but 
trustee's  election,  equity  of  reden 
which  pasaed  to  bim,  was  not  fori 
by  the  judgment.  In  re  Soltmac 
F.  455,  161  C.  C.  A.  413. 

A  bankrupt's  interest  in  land  V' 
his  trustee  as  of  filing  ol  petit 
bankruptcy.  Tripplchom  t.  Ca 
{C.  C.  A.)  250  F.  606. 

Such  title  as  a  bankrupt  posaes 
property  in  his  possesion  and  c 
by  him,  but  also  claimed  by  anothi 
ty,  passed  to  the  trustee  as  of  thi 
of  the  petition.  In  re  Wellmsdi 
Mantle  Co.  (D,  0.)  230  F.  502. 
affirmed  Petition  of  Friedlaende 
F.  250,  147  C.  C.  A.  256. 

Trustee  in  bankruptcy  held  ei 
to  recover  money  of  payee  of  haul 
check  in  good  faith  given  and  de[ 
for  coU'.'ction  before,  but  not  pa 
after,  filiug  of  petition  in  voli 
bankruptcy.     In  re   Howe  {D.  C 

F.  yos. 

The  title  of  a  trustee  in  banki 
on  his  apiKiintment  and  quslifi 
relates  back  to  the  date  of  adjudlt 
In  re  P.  J.  Sullivan  Co.  (D.  C.)  1 

13a. 

Where  a  creditor  of  a  New  . 
bankrupt  did  not  file  an  unrc< 
conditioual  sale  agreement  until 
the  filing  of  the  petition,  such 
meat  was  void  as  against  the  t 
in  bankruptcy,  for  2  Comp.  St. 
1910,  pp.  1561-1563,  makes  such 
meats  void  as  against  judgment 
tors  not  having  notice,  and  tbe  sta 
the  trustee  of  the  creditor  bold 
lien  by  legal  or  equitable  proce- 
given  by  Bankr.  Act,  g  47a2  (Con 
1U16,  I  9031),  is  fiied  by  tbe  fill 
the  petition,  and  not  adjudie^ 
this  being  so  despite  fection  70 
re  Capital  City  Cap  Co.  (D.  C. 
F.  604. 

By  sccCiiin  70a,  trustee  in  bankn 
when  appointed,  is  vested  with  ti 
all  property  of  bankrupt  as  of  di 
adjudication ;  property  being 
which,  prior  to  filing  of  pctJUun. 
rupt  could  by  any  means  bave  ■ 
ferred,  or  wbicb  might  have  been 
upon  and  sold  under  judicial  pi 
against  hiu.  Brown  v.  Crawfori 
C.)  252  F.  248. 
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der  a^ctJon  TOa,  held,  tbit  where 
ir  knew  when  be  paid  judgment  in 
ishment  proceed inKH  againBt  bank- 
that  involuntary  petition  bad  been 
trustee  could  recover  from  debtor 
tnt  due  bankrupt  when  petition 
filed.  Petty  v.  Wilkins  (Ark.)  196 
!.  453. 

der  section  70a,  title  to  property  of 
rupt  vests  in  trustee  after  he  has 
appointed  and  qualified  aa  ol  date 
judication  thereof.  Barber  v.  Wie- 
lowa)  166  N.  W.  440. 
I  en  a  trustee  in  bankruptcy  takes 
pioperty  in,  hands  of  a  atate  re- 
r.  as  far  as  title  to  property  la  can> 
d,  the  Rdjudtcation  relates  bach  to 
ate  of  the  filing  of  the  petition,  and 
s  subject  to  revifw  only  actions  of 
eceiver  or  the  state  court  appoint- 
lim.  Carter-Mullaly  Transfer  Go. 
Dbertsoit  (Tex.  Civ.  App.)  198  S. 
»1. 

e  property  of  a  bankrupt  ia  in  cus- 
]e;is  with  the  court  of  bankruptcy 
lime  of  filing  of  petition.  Archen- 
v.  Schaefet  (Tei.  Civ.  App.)  205 
J.  130. 

Aaaeta  la  Iwnkruptcy  In  genaral.— 
lew  of  this  section,  where  partner 
opriated  firm  assets  witb  concur^ 
•  of  copartners,  the  assets  so 
IrawD,  upon  his  bankruptcy  indi- 
illy  and  as  member  of  the  firm,  was 
;>ert;  belonicinK  to  his  estute  in 
ruptej,"  within  section  29b  (Comp. 
016,  f  6613).  making  concealment 
ich  property  from  trustt'ii  a  erime. 
in  V.  U.  S.  (0,  C.  A.J  252  F.  449. 
IS  tee  of  a  building  contractor  held 
led  to  materials  left  by  bankrupt 
le  premises  o(  an  unfinisbed  build- 
potwi  that  an  ding  a  provision  of  the 
-act  giving  the  owner  the  right  to 
n  and  use  the  same.  In  re  Mid- 
Contracting  Co.  (I>.  G.)  238  F. 
order  reversed  (C.  C.  A.)  243 
1. 

lere  an  administratrix,  without  au- 
ty  from  the  probate  court,  con- 
d  the  mercantile  business  of  de- 
it,  purchasing  new  goods  and  con- 
ing new  debts,  all  merchandise  on 
acquired  by  ber  and  all  accounts 
ling  to  ber  after  her  appointment 
iroperty  ol  her  estnte  In  bankrupt- 
is  well  as  proceeds  ot  accounts 
>  while  the  business  was  conducted 
er  receiver.  In  re  Tietje  (D.  C.) 
P.  283. 

— —  Property  aot  M h ed u led j— Title 
.  bankrupt  to  land,  though  not 
luled  as  an  ssseC,  p.issPa  to  his 
ee,  and.  notwithstanding  the  bank- 
B  discharge,  he  cannot  recover  the 
';  no  facts  being  shown  revesting 
in  him.  Baley  v.  D.  Sullivan  & 
[Tei.  Com.  App.)  207  S.  W.  906. 
—  Proparty  tubjaot  to  judicial 
ns,  And  eKAMptlonSy— Any  interest 
bankrupt  in  property  or  a  fund 
li  he  could  by  any  means  have 
iferred  pasaea   to   his   truetee,   al- 


though it  mar  not  have  been  auhject  to 
aeizure  on  execution  against  him.  (Per 
Trieber,  EMstrict  Judge.)  Pollack  v. 
Meyer  Bros.  Drug  Co.,  233  F.  861,  147 
C.  C.  A.  B35. 

Under  Bankruptcy  Act,  |  70a,  and 
CoDBt.  8.  C.  1888.  art.  2,  f  32.  as 
amended  (see  17  St.  at  Large  S.  C.  p. 
320),  and  Civ.  Code  S.  C.  1912,  j  3711. 
sale  by  trustee  held  not  to  affect  home- 
stead exemptions,  so  that  bankrupts 
were  not  entitled  to  allowance  there- 
of from  the  proceeds.  Norwood  v. 
Watson,  242  F.  885,  155  C.  C.  A.  473. 

Under  sections  6a.  7(8),  47a(ll),  70a 
and  General  Order  17  (Comp.  St.  1916, 
p.  11387),  title  to  property  unqualifiedly 
exempt  held  to  remain  in  bankrupt 
without  claim  ot  exemption,  and  trus- 
tee should  set  it  apart  or  1eavt>  it  alone. 
In  re  French  (D.  C.)  231  F.  255. 

Exempt  property  of  a  bankrupt  paas- 
es  with  his  other  property  to  his  trns- 
tee.  for  the  purpose  of  hevinE  his  right 
to  tbe  exemplioa  determined  and  the 
exempt  property  identified  and  aet 
apart,  after  which  the  authority  of  the 
bankruptcy  court  over  it  ceasea.  In 
re  Vonhee  (D.  C.)  233  F.  422. 

Tbe  trustee  in  bankruptcy  acquires  no 
dtle  to  property  exempt  under  state 
laws,  but  does  scquire  the  title  to  pub- 
lic lands  homestead  exempt  under  Rev. 
St.  I  2296  (Comp.  St.  1916.  {  4-151), 
only  as  to  debts  contracted  prior  to 
patent.  In  re  Auge  (D.  C.)  238  F. 
621. 

The  Bankruptcy  Act  does  not  create 
any  personal  or  homestead  exemptions 
in  favor  of  bankrupt,  but  by  sections 
6,  7alS),  4Ta(ll),  and  70n  merely  pre- 
aervrs  Co  him  tbe  full  benefit  of  such 
exemptions  aa  at  the  time  of  tbe  ad- 
judication he  is  entitled  to  under  tbe 
sWtP  law.  In  re  Hewit  (D,  C.)  244 
P.  245. 

Title  to  homestead  exempt  under 
state  laws  remains  in  bankrupt,  and 
does  not  pass  except  to  ascertain  home- 
stead right  therein,  and  bankruptcy 
court  may  Dot  order  sale  because  a 
vendor  has  a  right  under  state  law 
to  subject  homestead  to  payment  ot  a 
purchase -money  note,  but  such  vendor 
must  prosecute  claim  in  courts  of  state 
having  jurisdiction.  Hughes  v.  Sebas- 
tian County  Bank  (Ark.)  195  S.  W. 
364. 

Under  aection  70a,  trnstee  does  not 
take  title  to  exempt  property,  aa  he 
does  to  property  of  bankrupt's  estate 
generally.  Drees  v.  Armstrong  (Iowa) 
161  N.  W.  40;  Wattera  v.  Hedgpeth 
(N.  C.)  90  8.  B.  314. 

Congress  by  the  Bankruptcy  Act  can- 
not destroy  the  lien  of  a  judgment  cred- 
itor against  homestead  of  the  judj;ment 
debtor.  Under  section  70(a),  whereby 
no  title  to  exempt  property  passes  to 
the  trustee,  a  discharge  of  debt  in  bank- 
ruptcy does  not  operate  to  cut  off 
valid  licna  by  legal  proceedings  or  pre- 
vent their  enforcement,  as  discharge  ie 
purely  personal,  barring  debts,  but  not 
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ownerihip  of  property,  ha  b;  way  of 
lien;  aod  where  a  judgment  creditor 
upon  whose  execution  the  homestead  of 
the  judgment  debtor  had  been  allotted 
did  Dot  prove  hia  lien  in  bankruptcy, 
and  the  reversionary  interest  was  not 
■old,  it  remained  unaffected  by  the 
bankruptcy  proceedinga.  Watte  rs  t. 
Hedspetb  (N.  C.)  SO  &.  E.  314. 

10. Nature  of  bMikrupra  tlHe^ 

Trustee  in  bankruptcy  takes  property 
in  same  condition  in  which  bankrupt 
held  it.  In  re  Eaat  Stroudaborg  Supply 
&  Construction  Co.  (D.  C.)  248  F.  356. 

Only  Buch  righta  cau  be  enforced  by  a 
trustee  in  bankruptcy  as  the  bankrupt 
could  have  enforced.  O'Brien  v.  Doo- 
little,  98  A.  1055,  91  Conn.  354. 

A  trustee  in  bankruptcy  baa  no  equi- 
tiea  or  rights  superior  to  those  of  the 
bankrupt  notwithstanding  Act  June  26, 
1910,  amending  section  4Ta(2),  deflnioK 
the  powers.  Abele  t.  S.  A.  Meagher 
Co.,  110  N.  E.  805,  227  Mass.  427. 

II.  •^—  Stock  In  corporatlBHs^— 
Trustee  in  bankruptcy  succeeds  to  the 
rights  of  bankrupt,  and  where  corpo- 
rate directors  to  fraudulently  protect 
bankrupt  refuse  to  declare  dividends, 
trustees  may  maintain  suit  to  compel 
action.  In  re  Brantman,  ^44  F.  101, 
156  C.  C.  A.  529. 

Where  a  corporation  declares  divi- 
dends though  no  profits  are  earned, 
trustee  in  bankruptcy  may  recover  such 
dividends  from  stockholders  for  benefit 
of  subsequent  creditors.  Mackall  v,  Po- 
cock  (Minn.)  161  N.  W.  228; 

13.  Burdsnsoma  Intsrests^A  trustee 
in  bankruptcy  is  under  no  obligation  to 
accept  a  piitent  license  burdened  with 
executory  obligations.  In  re  Wisconsin 
Engine  Co.,  234  F.  281,  148  C.  C.  A. 
183. 

Where  ownership  of  corporate  stock, 
apart  from  any  interest  in  land  convey- 
rd  by  corporation  as  appurtenant  to 
stock,  would  be  of  no  benefit  to  trustee 
in  bankruptcy,  and  land  could  not  be 
reached,  trustee  should  renounce  any 
interest  which  be  might  be  entitled  to 
assert  against  stock  by  virtue  of  con- 
tract by  bankrupt  and  bis  wife  for  ac- 
quisitkiD  of  stock  and  land.  In  re  Ber- 
ry (D.  C.)  247  F.  700. 

Bankruptcy  court  is  not  required  to 
administer  property  burdened  with 
liens,  and  should  do  so  only  when  it  is 
for  the  interest  of  the  general  estate. 
In  re  North  Star  Ice  &.  Coal  Co.  (D. 
C.)  232  F.  301. 

14.  — '  Trustee's  election  to  acoopt 
or  abandon  property.— When  trustee  in 
bankruptcy  rejects  part  of  assets  as 
burden  to  estate,  such  action  is  final 
and  title  remains  in  bankrupt  unless 
federal  court  compels  another  course, 
and  trustee  cannot  maintain  trover  for 
conversion  of  such  assets:  and  where 
the  trustee,  having  kuowludt'e  of'  cir- 
cumstances, ttuserts  no  claim  to  assets 
within  reasonable  time,  be  waives  hia 
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claim.  Mesirow  v.  lunis  SpeideB 
97  A.  160,  88  N.  J.  Law,  548. 
Where  defendant  conveyed  tc 
tiff,  with  full  covenants  of  wt 
land  from  which  plaintiff  wa 
evicted  by  foreclosure  of  a  prio 
gage,  it  was  no  defense  to  pi 
suit  on  his  warranty  that  after  t 
veyance  and  pending  foredoBuri 
tiff  was  adjudged  bankrupt  a 
trustee  and  referee  in  bankrup 
though  rejecting  this  real  eati 
not  reject  the  right  ot  action 
covenant  against  incumbrances- 
V.  Wahl,  07  A.  261,  88  N.  J.  U 
Upon  the  disclaimer  by  trus 
order  ot  referee  in  bankruptcy  r 
and  refusing  to  take  possession 
estate  conveyed  to  a  bankru 
bankrupt  may  assert  his  title 
Id. 

13.  Property  In  banknipt's 
gion.^Jnder  sectiou  2,  cl.  7,  i 
tion  70a,  cl.  9,  property  in  posse 
and  bona  fide  claimed  by  bankn 
not  replevtable  by  another  claim 
er  filing  ■  of  petition.  In  re  W 
Gas  Mantle  Co.  (D.  C.)  230  F.  I 
cree  affirmed  Petitioa  of  Fried 
233  F.  250.  147  C.  C.  A.  256. 
-  le.  Property  la  custody  ot  Ih 
Under  section  2,  cl.  20,  as  ame 
Act  June  25,  1910,  J  2,  and  desi 
tion  70a,  held  that  receiver's  e 
as  trustee  before  obtaining  in  i 
proceedings  possesuon  of  fun 
by  receiver  of  state  court  does 
prive  District  Court,  entertain 
ciliary  proceedings  from  decidin 
of  resident  creditors  to  priori  tie 
erson  v.  Castor,  236  F.  29,  149  • 


Where,  after  receiver  la  ai 
in  state  court,  bankruptcy  proi 
are  instituted,  they  terminate 
ity  of  state  court;  bnt  such 
has  no  power  to  surrender  pro 
his  hands,  as  it  is  in  custodia  li 
state  court  should  direct  him  I 
surrender.  Oealey  v.  Soutb  Std 
Co..  249  F.  189,  161  C.  C.  A. 

Beceiver  appointed  by  statt 
who  had  not  been  allowed  and 
received  fees,  etc.,  before  ban] 
must  account  to  trustee  for  » 
belonging  to  bankrupt's  estate 
his  possession  at  the  time  of 
cation,  without  first  deducting  t 
In  re  Williams  (D.  C.)  240  F.  7 

In  stockholder's  suit  against  c 
and  other  stockholders,  compa 
ing  become  bankrupt,  and  otbe 
holders  having  paid  into  court 
of  money  to  abide  its  order,  wi 
to  satisfaction,  in  whole  or  i 
of  any  de^nand  determined  to 
favor  of  complainant,  it  being 
that  by  wrongful  acts  of  hia 
stockholders  complainant  suffe: 
of  more  than  amount,  he  is  enl 
reciiive  entire-amount,  after  di 
of  costs.  BelU  V.  Great  1 
I^ad  Mis.  Co.  (D.  0.)  2S1  F.  6 


BANKRUPTCY    (|  70) 


§   9654 


ere  propertr  vai  in  the  hauda  of 
DDrt  under  a  valid  levy  of  a  d<a- 
warrant  uodet  Acta  Qa.  1&13,  pp. 
25S,  S  13,  before  bankruptcy,  tbe 
■tr  in  bankruptcy  ie  not  entitled 
■aeasion  of  the  property,  rejard- 
f  the  legality  of  a  levy  of  a  mort- 
fl.  [b.  on  the  property.  Cooper  t. 
cnberg  Co.,  8fi  S,  B.  1089,  18  Ga. 
615. 

llicBtion  b;  truatee  in  baokruptcy 
fund  ariaiiiB  from  partition  sale 
itutios      baakrupt'a      distributiTa 

and  impounded  ia  aaperlor  court 
lid  over  to  bim  for  distribution  in 
*uptcy,  held  properly  granted. 
D    &    WUkinaon   v.    MarUn    (Ga. 

94  S.  E.  905. 

Interesti     in    rMU     eslata.— See 

ilehorn  y.  Cambron,  250  F.  605, 
:.  C.  A.  621. 

errener,  who,  with  knowledge  of 
and  without  any  claim  of  owner- 
permitted  bankrupt  to  hold  ex- 
re  pogaeasion  of  residence  prop- 
make  aubaCantia]  imprOTemente, 
could  not  after  more  thao  20 
I,  contravene  lien  of  trustee  in 
f  of  creditors,  for  whose  debts 
;rty  was  eiprpssly  or  impliedly 
ed,  to  big  knowledge.  In  re  Rbw- 
UercanUIe  Co.  (D.  C.)  251  F.  164. 
lere  an  intestate  left  real  estate 
1  was  conveyed  by  the  neit  of 
:o  bankrupt,  who  held  it  at  the 
of  bankruptcy,  and  no  proceedings 
ts  sale  to  pay  debts  of  decedent 
>een  taken,  a  receiver  in  bankrupt- 
entitled  to  collect  the  rents.  In 
etje  (D.  C.)  253  F.  283. 
der  aectiona  21,  TO,  a  trustee  takea 
ute  title  to  the  real  estate  na 
purchase  with  tbe  right  of  pos- 
m.  Barlin  v.  American  Trust  Co. 
App,)   119  N.   E.  20. 

,  Equity  of  rMlenptioii.^Un- 

ectiou  TOa  and  section  47,  subd.  2, 
e  an  adjudication  in  bankruptcy 
ot  take  place  until  more  than  two 
I  after  the  purchaser   at  foreclo- 

■ale  of  the  bankrupt'a  realty  ae- 
d  his  sheriffs  deed,  as  to  such 
J  the  truatee  in  bankruptcy  does 
jccupy  the  position  of  lien  credi- 

and  bas  no  right  to  redeem  from 
Bnitgage  in  the  right  of  such 
tors.  Brown  v.  Crawford  (D.  C.) 
F.  248, 

suit  for  accounting  and  to  redeem 
'ustee  in  bankruptcy  of  mortgagor 
lany,  trustee  and  company  which 
laaed  mortgage  notes,  who,  while 
'saeBBioQ  under  mortgage,  paid  tiix- 
ftc.,  are  entitled  to  recoupment 
a  lien  therefor;  the  mortgage  so 
iding.      Id. 

lere  title,  subject  only  to  a  poasl- 
leteasance,  was  vested  by  deed  in 
baser  at  tax  sale,  trustee  of  bank- 

owner,  not   qualifying  until  legal 

wag  absolute  in  purchaser,  took 
ights  not  possessed  by  bankrupt. 


Beckham  V,  Undsey  (Ga.  App.)  85  S. 
E.  745. 

19.  -^—  Leaiad  pro  pa  rty^Ad  Judica- 
tion in  bankruptcy  held  a  transfer  to 
the  truatee  by  operation  of  law  of  a 
leasa  held  by  one  of  tbe  partners,  ao 
as  to  authorize  the  lessor  to  avoid  It 
under  a  covenant  therein.  In  re  Ueoi- 
galas  Bros.  (D.  C.).245  F.  129. 

Where  a  bankrupt,  whose  father  al- 
lowed bim  to  go  loto  possession  of  de- 
mised land,  taking  rent  notes  in  his 
own  name,  such  notes  represent  mesne 
profits  or  issues  of  land,  and  right 
thereto  wiU  follow  ownership  of  land. 
Flanders  v.  Coleman  (D.  C.)  248  F. 
7B7. 

Where  a  tenant  rejected  the  land- 
lord's proposal  that  gas  fixtures,  etc., 
which  the  tenant  desired,  should  be  in- 
stalled by  tenant  and  become  land- 
lord's property,  held  that,  tenant  hav- 
ing installed  fixtures  which  were  sold 
with  rest  of  hia  property  after  tiank- 
ruptcy,  landlord  could  not  maintain 
claim  therefor.  In  re  West  (D.  O.) 
253  JP.  963. 

20.  Remalndan     and     axpeotant 

astatas^-Xhe  interest  of  a  remainder- 
man, under  a  devise  of  a  life  estafe  to 
a  widow  with  unlimited  power  of  dis- 
posal, with  remainder  over,  passes  to 
his  trustee  in  bankruptcy.  In  re  Dor- 
gan's  Estate   (D.  C.)   237  F.  507. 

Where  the  father  of  bankrupt  orally 
•greed  to  give  land  to  bim  at  the  time 
when  the  father  decided  to  make  a  dt- 
Yiaion,  the  contract  was  wholly  exec- 
utory, and  the  lanQ  itself,  title  to  which 
waa  still  in  the  grantor,  could  not  be 
subjected  in  bankruptcy  by  the  cred- 
itora  before  the  grantor  divided  it. 
White  V.  Oraybm  (Iowa)  160  K.  W. 
135. 

22.  — ^  Estatas  of  vendor  and  vendaa 
tindor  exaeutory  do ntract.— Under  sec- 
tion 70h(5},  interest  of  Michigan  bank- 
rupt in  land  which  he  and  hia  wife  con- 
tracted to  purchflfie  does  not  pass  to 
the  trustee,  for  the  rights  of  the  parties 
are  those  of  tensnts  by  the  entirety. 
In  re  Berry   (D.  C.)   247  F.  700. 

Where  vendor,  who  took  purchase- 
money  mortgage,  agreed  to  release  any 
lot  on  payment  of  fiied  sum,  held  that. 
after  bankruptcy  of  purchaser,  he  may 
be  required,  on  payment  of  sum  fixed, 
to  release  lots  on  which  honses  had  been 
erected.  In  re  East  Stroudsburg  Sup- 
ply &  Conatruction  Co.  (D.  C.)  248  F. 
356. 

Purchase-money  notes  and  mortgages 
for  lands  sold  by  an  irrigation  com- 
pany, but  not  released  from  the  opera- 
tion of  ita  trust  deed  to  secure  its 
bonds,  in  the  pos»e^sion  of  its  trustee 
in  bankruptcy,  who  waa  unable  to  per- 
form its  contracts,  were  valueless,  and 


he    1 
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and  cancel   the   mortgages,  and  I 
turn  any   coUectiona   made  by   bim   for 
application  on  the  bonds.     First  Trust 
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23.  -,-  Settlers'  right*  and  rmprov»- 
neatB  oh  pubiio  lands.— Under  section 
70b,  BubdB.  1,  5,  a  desert  entry,  though 
not  completed,  is  subject  to  sale  by  the 
truBtee  in  bankruptcy,  for  it  might  be 
BBBigned,  and  the  bantrnpt  had  a  right 
which  will  be  protected  by  law-  In 
re  Evane  (D.  C.)  236  F.  956. 

26.  Growing  crops.— Growing  crops  ia 
Montana,  being  mortgageable,  are  prop- 
erty which  may  be  transferred,  within 
this  section,  and  vested  in  the  trus- 
tee, despite  section  959(X  eseepting 
property  exempt  under  state  law.  (Gil- 
bert, Circuit  Judge  diBsenting.)  Olm- 
sted-Stevenson  Co.  T.  Miller,  231  F 
69,  145  C.  C.  A.  257. 

27.  Patent!  and  pateat  righh.— Judg- 
ment in  suit  by  the  patentee  for  rec- 
lamation of  patented  articles,  finding 
that  the  articles  belonged  to  the  trus- 
tee in  bankruptcy  o(  the  licensed  sell- 
er, when  not  appealed  from  by  the  pat- 
entee, who  failed  to  comply  with  the 
bailment  law,  is  binding  against  it  in 
subsequent  Buit  to  enjoin  sale  of  the 
articles  by  the  tmstee;  the  owner  of 
patented  articles  being  subject  to  the 
bailment  law  as  if  the  articles  were 
not  patented.  L.  E.  Waterman  Co.  v, 
mine,  234  F.  891,  148  C.  C.  A.  489. 

30.  Frxnohlses  and  lloensas.— Where 
the  bankrupt,  who  was  eiecutrix  of  the 
estate  of  her  husband,  who  carried  on 
a  retail  liquor  business,  procured  a 
transfer  ol  the  licedse  and  conducted 
the  saloon  business,  held,  that  a  cred- 
itor of  the  husband's  estate  Is  not  en- 
titled to  have  the  proceeds  from  the 
sale  of  the  license  treated  as  an  as- 
set of  the  busbnnd's  estate,  but  pro- 
ceeds should  be  administered  in  bank- 
ruptcy. In  re  KlitcbeU  (D,  C.)  250  F. 
1003. 

31.  Membership  la  slock  excAango.— 
Membership  in  Board  of  Trade  held 
property,  passing  to  trustee  under  sec- 
tion 70a,  though  other  members,  holding 
claims  eiceeding  its  value,  objected  to 
transfer  of  membership.  Board  of 
Trade  of  City  of  Chicago  v,  Weston, 
243  F.  3.32,  156  C.  0.  A.  112. 

Scat  or  membership  in  Stock  Ei- 
change,  Merchants  Eich.inee,  or  Board 
of  Trade,  while  in  the  nature  of  a 
personal  privilege,  is  property  which 
creditors  may  reach,  and  which  on 
biinkruptcy  of  the  member  or  holder 
will  pass  to  his  trustee.  In  re  Stringer 
.   (C.  C.  A.)  2m  F.  352. 

32.  Executory  contract^.— TJnder  a 
contract  providing  for  the  sale  of  stump- 
age  and  construction  of  a  railroad  by 
the  bankrupts  with  funds  to  be  advanc- 
ed by  one  of  the  defendants,  held,  that 
the  forfeitore  clause  included  the  rail- 
road and  equipment,  and,  being  reason- 
able, defendant  was.  on  bankrupts- 
breach,  entiUed  to  enforce  a  forfeiture 
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of  the  whole  property.  Sti 
Jones  (C.  C.  A.)  252  F.  345. 

Under  section  70b(5),  adjudi 
bankruptcy  does  not  terminal 
solve  contractual  relations  of 
but  vests  In  trustee  option  to  i 
renounce  executory  contracts 
rupt.  In  re  Berry  (D,  C.)  24 
Where  liquors,  etc.,  belongii 
tmnkrupt,  were  sold  eiprcsBl; 
to  payment  of  war  taxes  by  the 
er,  but  the  bid  was  not  made  t 
ed  on  condition  that  arrangeme: 
bond  for  taxes  could  be  effe 
another  offer  nearly  equaled  th< 
purchaser  cannot  be  released 
bid  on  the  theory  that  the  liqi 
appraised  too  high,  or  becansi 
unable  to  make  arrangements 
etc.  In  re  McCann  (D.  C.)  250 
The  trustee  of  a  bankrupt  et 
ceeds  to  the  bankrupt's  right 
premises,  subject  to  its  liabili 
takes  its  contracts,  and  can  con 
performance,  if  he  performs  thi 
part,  pirst  Trust  &  Savings 
Bitter  Boot  Valley  Irr,  Co.  (D 
F.  320. 

Whether  or  not  a  bankrupt 
will  authorise  its  trustee  to 
an  unperformed  contract,  or  wi 
a  surety  of  the  bankrupt  to  i 
of  the  property  of  the  estate  in 
is  a  matter  within  the  discretit 
court ;  the  surety  not  being  en 
a  matter  of  right  In  re  Scbi 
C.)  251   P.  966. 

In  action  for  overpayments  d 
tiff  on  car  of  flour,  etc.,  the  ti 
bankruptcy  of  defendants'  tran: 
holding  defendants'  assets  as  i 
transferee,  was  not  liable,  evei 
he  promised  to  pay  claim,  as 
action  was  claim  against  the  b 
Park,  Grant  &  Morris  v.  Shi 
Mnrt  Co.  (Minn.)  167  N.  W.  28i 
Where  corporation  leased  m 
with  a  right  to  purchase,  and  v 
vision  that,  if  lessor  filed  pel 
bankruptcy,  title  should  pass  t 
compan.v,  which  elected  to  pure 
fore  bankruptcy  proceedings,  its 
for  the  price  was  fiied,  and  vei 
the  price  was  properly  rendere 
tion  by  trustee  in  bankruptcy,  v 
in  affirmance  of  the  contract. 
Williamsport  Staple  Co.  (Pa.) 
672. 

Where  corporation  purdiased 
future  delivery,  and  later  went  i 
untary  bankruptcy,  that  trustpt 
until  he  could  ascertain  wheih 
was  a  profit  in  contract  before 
ing  it  would  not  be  dilatory.  I 
Oil  Co.  v.  Greaham  (Tex.  Civ.  A 
S.  W.  145. 

One  who  agreed  to  deliver  oil 
ture  date  to  a  corporation  whii 
went  into  voluntary  bankruptc 
not  defeat  the  trustee's  action  f 
ages  for  the  breach  on  the  thee 
the  trustee  failed  to  elect  withit 
Bonable  time  whether  to  accept  I 
tract.     Id. 
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ice,  noder  this  aectloii,  title  of  cou- 

a  vMted  In  truatee,  a  trustoe  sp- 
ied for  bnyer  ot  oil  could  enforce 
iouB  contracts  cnm  onere,  and  voi- 
rj  cbftTBcter  of  bankruptcy  was  not 
'ipator;  breacb.  Id. 
.  Debta  dua  to  bankrupt— CIbImi 
aat  govarn  He nt.— Bankrupt  was  of 
IBS  of  rliilroad  employes  which  bad 
mds  for  increaaed  wages  pending 
undetermined  when  the  roads  were 
□  over  b;  the  soveroment,  and  re-. 
led  in  the  aerrice  on  piomiae  of  the 
ctoT  General  to  consider  tbe  claims, 
that,  if  allowed,  the  increase  should 
from  that  time.  The  increase  waa 
red  and  paid  after  the  bankruptcy. 
I,  tbat  BO  much  of  it  as  was  earned 
r  to  tbat  time  passed  to  the  trustee 
art  of  the  estate.  In  re  Evans  (D. 
253  F.  276.   , 

.  Risbl*  af  aoUoB^-Buyer'a  claim 
jamages  fur  seller's  breach  passes 
the  liandB  of  buyer's  trustee  in 
ruptcy.  Tennisoii  t.  Hanson 
[.)  206  8.  W.  438. 
right  of  action  conferred  by  atat- 
apon  the  creditors  of  a  corporation 
not  on  the  corpora tioD  does  not 
to  the  trustee  ia  bankruptcy  ol 
corporation.  Smith  v.  Eastor,  195 
&pp.  458;  Buell  v.  Same,  Id.  404. 
an  action  for  the  purchase  price 
chattel,  where  the  buyer  count er- 
led  for  breach  of  warranty,  it  was 
er  to  substitute  the  buyer's  trus- 
in  bankruptcy  as  s  party  to  the 
terclBJm.  Crouch  v.  Fnhl  (Ind. 
.)  113  N.  E.  1009. 

le  trustee  in  bankruptcy  of  a  stock- 
er  cannot  maintain  bill  to  have  oth- 
lares  of  stock  returned  for  alleged 
dulent  issuBDce,  in  the  absence  of 
riag  that  the  value  of  his  own  stock 
ecinted  or  that  the  necessary  work- 
i^apitat  was  impaired  by  the  alleged 
Julcnt  transaction.  Abele  v.  S.  A. 
Eher  Co..  116  N.  B.  805.  227  Mass. 

ife's  trustee  in  bankruptcy  held  not 
led  to  recover  from  husband  the 
jnt  eipendcd  by  wife  for  support 
;raelf  and  children  during  husband's 
donment  of  his  family  when  not 
esenting  creditocs  supplying  neces- 
9  on  husband's  credit.  UcCabe  v. 
o,  77  So.  801,  116  Miss.  858. 
here  defendant  conveyed  to  plain - 
with  full  covenants  ot  warranty, 
from  which  plaintiff  waa  later 
:ed  by  foreclosure  of  a  prior  mort- 
,  it  was  DO  defense  to  plaintiff's 
on  his  warranty  that  after  the 
eyance  and  pending  foreclosure 
itiflf  was  adjudged  bankrupt  and  the 
lee  and  referee  in  bnnkruptey,  si- 
gh Rejecting  this  real  estate,  did 
reject  the  rfght  of  ai^tion  on  the 
nant  against  incumbrances.  Smith 
Vahl,    97   A.   261,   88   N.   J.   Law, 

I   rights  of  action  of  bankrupt   on 
raet  vest  in  trustee  under  the  fed- 
Bsnkmptcy  Act.    Tucker  v.  Weat- 
SCPP.TJ.S.C0MP.'19— 139 


em  Union  Telegraph  Co.  (Snp.)  167  N. 
Y.  S.  873,  94  Misc.  Rep.  304. 

37. For    psraonsl    Injuries    aad 

ather  torts^-Right  to  recover  for  in- 
juries to  estate  of  bankrupt,  resulting 
from  wrongful  appointment  of  receiver, 
vests  in  trustee  when  he  is  appointed. 
In  re  Veler.  249  F.  633,  181  C.  C.  A. 
E143. 

The  right  of  action  of  a  plaintiff  In 
an  action  to  recover  threefold  damages 
under  Act  Aug.  27,  1S94,  f  77  (Comp. 
St.  1916,  f  8835),  the  anti-trust  laws 
Is  one  sounding  in  tort,  is  not  assign- 
able, and  does  not  pass  to  his  trustee 
Id  bankruptcy.  BonviUain  v.  American 
Bugar  Refining  Co.  (D.  C.)  2G0  F.  641. 

Aft.  Proparty  hsid  In  trust  for  bank- 
rapt..— Under  trust  to  psy  net  income 
to  beneficiary  for  life,  free  from  inter- 
ference of  creditors,  beneScincy's  in- 
terest held  not  to  pass  to  trustee  under 
section  70a(5J,  where  local  law  treated 
such  restrictions  against  interference 
as  limiting  character  of  the  equitable 
property  and  inherent  in  it,  Eaton  v. 
Boston  Safe  Deposit  &  Trust  Co.,  36 
S.  Ct.  391,  240  II.  S.  427,  60  L.  Ed. 
723.  affirming  decree  Boston  Safe  De- 
posit &  Trust  Co.  V.  Luke,  108  N.  B. 
64,   220  Mass.   484. 

Interest  of  a  bankrupt  in  a  trust  fund 
held  a  Tested  remainder,  and  passed  to 
his  trustee.  Pollack  v.  Meyer  Bros. 
Drug  Co.,  233  F.  861,  147  C.  C.  A. 
53i>. 

41.  —  Taitamentary  trusts  and  an- 
nnltlM^rnist  fond  to  be  paid  to  tes- 
tator's son  when  he  should  become 
able  to  pay  his  debts  without  such  fund 
held  not  to  pass  to  trustee  in  bankrupt- 
cy under  section  70a(5),  though  after 
discborge  in  baniiruptcy  it  was  paid 
over  to  the  son.  Hull  v.  Farmers'  E/oan 
&  Trust  Co.,  38  8.  Ct.  103,  245  U.  3. 
312,  62  L.  Ed.  312,  affirming  judgment 
Same  V.  Palmer.  107  N.  E.  663,  213  N. 
Y.  315,  which  affirmed  140  N.  Y.  S.  811. 
155  App.  Div.  636. 

42.  Polloles  of  Ufa  I nsuruiea.— Cred- 
itors whose  claims  were  withdrawn  and 
expunged  from  list  of  claims  held  not 
to  have  participated  in  distribution  of 
estate,  and  hence  they  might,  despite 
section  70a,  subd.  5,  thereafter,  sub- 
ject to  judgments  recovered  on  such 
claims  proceeds  of  life  policies  paj'sble 
to  estate  of  Irankrupt.  surrender  value 
of  which  had  been  paid  trustee.  An- 
drews V.  John  Ni»  &  Co.,  38  S.  Ct, 
249,  246  U.  S.  273,  62  L.  Ed.  711, 
affirming  judgment  John  Nix  Ac  Co.  v. 
Andrews,  -96  A.  1012,  88  N.  J.  Law, 
721,  and  Hendrickson  t.  Andrews,  96 
A.  1013,  88  N.  J.  Law,  718. 

The  cash  surrender  value  of  poli- 
cies on  bankrupt's  life,  the  beneficiaries 
in  which  he  could  change,  is  property 
which  he  could  have  transferred  prior 
to  bankruptcy,  so  that  right  thereto 
passed  to  the  trustee.  Colin  v.  Mslons, 
89  S.  Ct.  141.  83  L.  Ed.  — . 

Under  this  section,  apecial  industrial 
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life  policy  payable  to  exerntora  or  ad' 
miniBtratora,  but  with  pTOrisIou  for 
paymeot  to  any  person'  equitably  en- 
titled at  the  compBDy's  option,  held  not 
to  Teat  in  trustee.  Id  re  Oannon  (D. 
C.)  241  F.  733. 

Under  section  70a,  held,  that  trnstee 
cou]d,  for  benefit  of  pledgeea,  collect 
proceeds  of  life  policies  and  pay  same 
to  pledgees.  In  re  Baird  (D.  C.)  24B 
F.  504. 

Under  Bankruptcy  Act,  insurance  pol- 
icies on  the  life  ot  bankrupt,  -which 
were  fully  paid  and  yielded  annual  divi- 
de ada,  did  Dot  pass  to  the  truatee, 
where  they  had  all  been  borrowed  upon 
to  their  ful]  loan  value,  and  the  in- 
terest on  the  loans  exceeded  the  divi- 
denda.  In  re  Williama  (D.  C.)  250  F. 
28S. 

A  trustee  is   eatitled  to  the   surren- 
der value  of  an  endowment 
policy  on   the  iife   of  bankrupt, 
ft   has  a   cash   surrender  value,   eitliei 
by  its  terras  or  by  th. 
practice   of   the   coninany. 
mona    (D.   C.)   253   F.   46H. 

Thnt  a  husband  paid  premiums  on  hia 
life  insurance  policy,  assigned  to  bia 
wife  does  not  affe<5t  her  title  to  .the 
policy  as  against  her  husband'a  trus- 
tee in  bankruptcy.  Long  bottom  v. 
Emery  (Pa.)  104  A.  561. 

Under  section  70a,  in.surance  policies, 
eierapt  by  the  laws  of  the  state,  do 
not  pass  to  the  truatee  in  bankruptcy. 
Elledge  V.  Sumpter  (Tenn.)  203  S.  W, 
34«. 

Where  maker  of  aeveral  notes  ae- 
cured  by  insurance  policies  as  collateral 
became  bankrupt,  and  the  int 
the  loss  in  drafts  payable 
the  trustee  in  bankruptcy  in  whose 
name  the  parties  had  agreed  suit  might 
be  brought,  and  the  holder  of  the  notes, 
the  holder  could  not  be  charged  with 
the  full  amount,  but  the  fund  was 
chargeable  with  amounts  determined  by 
tbe  bankruptcy  court  to  be  prior  to  the 
holder's  claim.  American  Sav.  Bank 
&  Trust  Co.  V.  Muuson  (Wash.)  IDS 
P.  1105. 


43.  —  Msanlns  ot  "cash  surrender 
value." — An  industrial  policy,  not  pay- 
able with  certainty  to  any  beneficiary, 
and  which  it  did  not  appear  tbe  insurer 
would  certainly  buy,  held  to  have  no 
cash  surrender  value,  and  so  not  to  pass 
to  the  truatee  in  bnnkruplcy,  under  sec- 
tion 70a,  aubds.  3,  5.  In  re  Gannon, 
247  F.  932,  160  C.  C.  A.  122,  affirming 
■order  (D.  C.)  241  F.  T33. 

45.  Rights    of    benofldarias^ 

Where  life  policy  reserved  to  insured 
right  to  change  beneficiary,  his  creditors, 
on  bankruptcy,  may  claim  the  cash  snr- 
render  value.  Cohen  v.  Samuels,  38  S. 
Ct.  36.  245  U.  S.  SO,  62  L.  Ed.  143,  t«- 
versing  judgment  In  re  Samuels.  237  F. 
796,  151  C.  C.  A.  38;  Malone  v.  Cohn, 
236  F.  682,  150  O.  C.  A.  144;  Bawls  v. 
Penn  Mut.  Life  Ins,  Co.  of  Philadelphia 
(CCA.)  253  F.  725 :  In  re  Bonvillaia 
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<D.C)  232  F.  870;   In  n  Jon 
249  F.  487. 

The  truatee  in  bankruptcj 
compel  the  surrender  of  en  i 
policy  on  the  life  of  the  ban  km] 
had  a  cash  value,  but  which  be 
was  the  property  of  hia  wife. 
sole  beneficinrj,  and  wbo  paid 
miums,  even  though  the  bank 
power  to  change  the  beneficiar 
Arkin.  231  F.  947,  146  G.  C.  . 
.  Life  policy,  authorizing  changi 
ficiary  end  loons  on  sole  securit; 
cy.  tiiough  not  fixing  eurrendi 
held  completely  under  dominii: 
sured,  so  as  to  pass  under  sec 
to  hia  trustee  in  banferoptcy 
though  insured  might  retain  [ 
paying  bis  trustee  loan  value. 
V.  Cohn.  236  F.  882,  150  C.  C.  , 
Under  section  70a,  held  tha 
life  policies  were  not  payable 
rupt  or  his  estate,  though  he 
right  to  change  beneficiary,  tru 
not  entitled  to  surrender  value 
cies  or  the  policies  themselves 
rupt  not  being  bi'und  to  change 
ary.  In  re  Samuels  (C.CA.) 
79G. 

Where  a  life  policy  provi 
change  of  ber.eficiary  and  reco 
loan  value,  though  the  insurer 
to  pay  or  recognize  a  cash  » 
value,  held  that,  as  it  appear 
WHP  little,  if  any,  difference 
tbe  loan  and  cash  surrender  v 
order  directing  the  bankrupt  tc 
eecuro  same  to  Iruatee  was  pre 
the  bankrupt  Could  secure  the 
der  value  from  the  company,  et< 
ter  V.  Roc^hold  (C.  C.  A.)  253 
IJnder  Bankruptcy  Act,  {  7 
Parfs  Ann.  Code  Ga.  j  2498.  hi 
the  trustee  of  a  Georgia  bankr 
not  entitled  to  the  cash  surrendi 
of  policies  on  the  life  of  the  b 
payable  to  the  bankrupt's  wife, 
designation  had  not  in  all  cas 
assented  to  by  thq  insurers,  i 
policies  reserved  the  right  to 
beneficiaries.  In  re  Cohen  (D. 
F.  733. 

Where  the  wife  of  a  Georpi 
rupt  was  designated  as  benefic 
policies  upon  bis  life,  held  that, 
of  Park's  Arm.  Code  Ga.  |  2C 
bankrupt's  trustee  could  not, 
Bankruptcy  Act,  £  70a,  claim  t 
value  of  such  policies  as  agsi 
wife.    Id. 

Life  insurance  policy  passing  t 
rupt's  wife,  with  no  right  to  chas 
efidary  except  after  death  ot  i 
not  cash  asset  available  to  ha 
and  therefore  does  not  pass  to  h 
Tee  under  i  70e.  la  re  Mejora 
241  F.  638. 

Duder  section  70a,  par.  5,  life 
payable  to  bankrupt's  wife  wi 
Inhere  be  bad  no  power  to  Chang 
ficiary,  etc.,  peaa  to  trustee,  tbi 
had  cash  surrender  value.  la  re 
men  (D.O.)  243  F.  975. 
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. Eff«at  of  dMth  of  hukrupt. 

le  trustee  of  a  bankrupt  cannot  re- 
T,  after  tbe  baDkrupt'a  deatb,  the 
uDt  of  a  policy  payable  to  hia  wife, 
I  right  to  change  beneficiary,  which 
company  had  paid  to  the  wife  with- 
notice  of  any  adverse  claim  there- 
Frederick  V,  Metropolitan  Life 
Co.  of  New  York.  239  F.  125,  152 

D.  A.  167,  affirmiiiK  judsment  (D. 
235  F.  G38. 

.  Dower  righta-^lTuder  the  amend- 
t  of  imO  to  sectioii  4Ta  (2),  which 
>  the  trustee  the  righta  of  a  cred- 
boldiog  a  lieu  by  lesal  or  equita- 
process,  etc.,  and  in  view  of  this 
ion.  held,  that  the  land  of  a  Penn- 
ania  bankrupt  conld  be  sold  free 
n  dower  rights  of  his  wife;  such 
ts  under  tbe  atate  laws  being  sub- 
to  the  claims  of  creditors.  In  re 
■.ermtji  (D.  C.)  253  P.  778. 
nder  Boms'  Ann.  St.  Ind.  1914.  { 
I,  a  wife's  inchoate  faterest  in  her 
land's  land,  given  her  by  section B 
1  and  3029,  becomes  absolute  when 
title  it  transferred  by  adjudication 
Jie  tmstee  in  bankruptcy,  and  be- 
tmstee's  sale  thereof.  Harlin  v. 
;rican  Trust   Co.    (Ind.   App.)    119 

E.  20. 

!.  Property  of  third  peraons  in  bank- 
t's  poBMssion. — Where  possession  of 

pictures,  for  which_claiinant'i  huB- 
1  exchanged  others  Setonging  to  her, 

not  giyen,  though  tbe   transaction 

noted  on  the  bankrupt's  books, 
I,  that  there  was  no  constructive 
tery,  passing  title.     In  re  RJcketta, 

F.  285,  148  C.  C.  A.  187. 
I.  —  Goods  Botd  to  bankrupt.— 
er  either  Ohio  or  Michigan  rule, 
■r,  in  absence  of  fraud,  held  net 
tied  to  reclaim  goods  from  trus- 
in  bankruptcy,  though  buyer  was 
ilvent,  without  seller's  knowledge. 
roth  V.  Monarch  Fence  Co.,  229  F. 

144  C.  C.  A.  9. 
lat  bank,  whoae  extension  of  cred- 

0  bankrupt  enabled  it  to  continue 
nesB  while  insolvent,  waa  the  prin- 

1  creditor,  held  to  create  no  equity 
iTor  of  one  seeking  to  recl^m  goods. 

5.   —   RemedlOB    of    owner.— One 

cing  to  reclaim  goods  from  trustee 
baukruptef,  on  ground  that  tbey 
e  purchased  without  reasonable  ex- 
;atinD  of  making  payment,  held  to 
e  the  burden  of  showing  fraud, 
roth  V.  Monarch  Fence  Co.,  229  F. 
,  144  C.  0.  A.  9. 

'here  one  charged  with  conspiring 
1  a  bankrupt  to  conceal  assets  con- 
:ed  thnt  money  in  bis  possession  be 
ounded  by  bankruptcy  court  to  de- 

whether  it  belonged  to  bankrupt, 
i  that,  in  view  of  sections  60b,  67e, 

the  money  should  not  be  deliyered 
petition  of  such  person  until  light 
'eto  was  adjudicated.  In  re  Bob- 
n.  (D.  C.)  237  F.  lOZ 


The  plaintUF  brought  suit  to  enjoin 
the  trustee  in  bankruptcy  and  othera 
from  selling  personal  property  of  a 
creditor  of  the  tiankrupt  (who  was  also 
a  creditor  of  the  plaintiff)  under  a 
mortgage  given  to  tbe  bankrupt,  which 
the  plaintiff  declared  to  be  invalid. 
Held,  the  trustee  baa  the  right  and 
power  to  claim  the  personal  property 
of  the  bankrupt,  if  as  contended  by  the 
plaintiffs,  the  mortgage  asserted  upon 
same  is  null  and  void.  The  individual 
creditors  must  work  out  their  rights 
through  tbe  trustee  in  bankruptcy. 
Miners'  &  Merchants'  Bank  v.  Union 
Loan  &  Trust  Co..  5  Alaska.  511. 

57.  Property  held  by  bankrupt  u 
trustee.— Where  bankrupts  agreed  to 
assist  petitioner  in  hia  business,  moneys 
due  petitioner  being  received  bj  the 
bankrupts,  held,  that  no  trust  was 
created  in  favor  of  petitioner  in  funds 
so  collected.  In  re  Boessneck,  232  F. 
596.  146  0.  C.  A.  654. 

58.  —  Claims  to,  and  Identlfloation 
of,  trUBl  fundi.— <;iaimant,  who  assert- 
ed rights  to  funds  of  bankrupts  in  poa- 
Bession  of  trustee  on  theory  that  the; 
were  trust  funds,  held  entitled  to  no 
relief,  showing  only  that  tbe  funds 
passed  to  bankropts'  general  estate. 
In  re  A,  D.  Slatlhews'  Sons,  238  F. 
785,  161  C.  G.  A.  635. 

59.  —  Trust  recetpl  to  secure  ad- 
vance»^-Tbe  rights  of  a  banker,  who 
advanced  funds  to  purchase  property 
and  delivered  tbe  same  to  a  manu- 
facturer under  a  trust  receipt,  are,  on 
bankruptcy  of  tbe  manufacturer,  gov- 
erned by  the  state  laws.  Trust  re- 
ceipts, whereby  banker s,  who  advance 
funds  to  enable  merchants  and  manu- 
facturers of  limited  means  to  acquire 
property,  retain  title  to  the  property 
purchaued,  when  founded  in  good  faith, 
should  be  upheld  against  general  credi- 
tors of  tbe  manufacturers,  etc.,  un- 
less contrary  to  some  local  rule.  In 
re  Bettman-Johnson  Co.  (C.  C.  A.)  2G0 
F.  657. 

60.  —  Deposits  In  bank^— Where 
bankrupt  received  trust  funds  and  dis- 
sipated them  by  making  withdrawale 
from  the  account  in  which  they  were 
deposited,  held,  tliat  sabsequent  de- 
posits cannot  be  treated  as  a  restora- 
tion. In  re  A.  D.  Matthewa'  Sous,  238 
r.  785.  151  C.  G.  A.  636. 

61.  Property  held  by  bankrupt  u 
agent  or  bailee.— Where  defendant  com- 
missioned a  dealer  In  paintings  to  pur- 
chase them  for  him  end  to  resell  them 
on  commission,  the  dealer's  bankrupt- 
cy, possession  of  the  pointings  being 
delivered  to  the  dealer,  revoked  the 
agency.  McEey  v.  Clark,  233  F.  928, 
147  C.  C.  A.  602. 

A  dealer  in  paintings,  who  purchased 
for  defendant,  held  mere  conduit  of 
title,  so  that  no  title  remained  in  the 
dealer,  wbo  waa  to  sell 
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wbicb  would  pa  oh  to  tlie  dealer's  trna- 
tee  in  baokraptcy.    Id. 

62. fiOMli  oouigaM  to  bankrupt 

for  *>!•<— A  contract  for  the  consign- 
ment  of  eboea  to  a  bankrupt  beld  a 
contract  of  factorage,  wblch  was  Talid, 
and  not  required  bj  tlie  laws  of  Kan- 
saa  to  be  recorded.  McEl wain- Barton 
Shoe  Co.  V.  Baaaetl,  231  F.  889,  146  C. 
C.  A.  8o. 

Irregularities  in  conducting  the  buai- 
ness  under  a  factorage  contract  do  not 
avoid  the  contract,  ao  long  as  no  cred- 
itor of  the  bankrupt  wai  misled  to  bis 
injury.    Id. 

The  billing  of  aboea  b;  a  conaignor 
on  ordinary  biank  forms,  without  ref- 
erence to  the  consignment  contract, 
held  not  to  eatublish  that  they  were 
sold  to  the  bankrupt,  and  not  consign- 
ed under  the  contract.    Id. 

Renewals  of  contract  for  consignment 
of  goods,  the  same  not  baring  been 
disposed  of  during  period  of  consign- 
ment, held  supported  by  valid  consid- 
eration, ao  tbat  title  did  not  paas  to 
bankrupt  consignee,  under  agreement 
that  at  expiration  of  period  of  consign- 
ment it  should  purchaae  property, 
Branaford  v,  Kenal  Shoe  Co.,  237  F.  67, 
150  C.  C.  A.  28'J, 

Under  Code  Va.  1904,  {  2877,  provid- 
ing that  all  property  or  stock  acquired 
or  used  in  the  business  of  a  trader,  do- 
ing business  in  his  own  name  and  not 
displaying  by  a  sign  the  name  of  any 
partner  or  principal,  shall  be  liable  for 
his  debts,  tbe  trustee  in  bankruptcy  of 
such  a  trader  takes  title  to. his  stock, 
including  goods  held  on  consignment. 
Virginia  Book  Co.  v.  Sites  (0.  C.  A.) 
254  F.  48. 

Goods,  delivered  to  be  paid  for  only 
when  sold,  were  beld  on  consignment, 
and  can  be  recovered  from  an  estate  in 
bankruptcy.  In  re  Bondonint  Hard- 
ware Co.  (D.  C-)  231  F.  247. 

Under  the  law  of  Georgia,  which  docs 
not  require  tbe  recording  of  consign- 
ment contrscCa,  tbat  a  bankrupt  had  in 
his  possession  goods  beld  on  consign- 
ment under  an  unrecorded  contract 
does  not  veat  the  trustee  with  tbeir 
ownership.  In  re  Thomas  (D.  C.)  231 
F.  513. 

Goods  to  be  paid  for  when  sold  by 
consignee  were  held  on  cousignment, 
and  could  be  recovered  from  the  eatate 
of  consignee  in  bankruptcy.  In  rs 
Wright  &  Barron  Drug  Co.  (D.  C.)  237 
F.  411. 

As  between  consignor  and  consignee, 
goods  wbicb  could  be  identified,  and  as 
to  which  title  bad  not  passed,  held  the 
property  of  tbe  consignor,  aod  tbe  cred- 
itors and  trustee  in  bantcruptcy  of  the 
consignee  bad  no  better  title  than  tbe 
consignee,  Taylor  v.  Fram  (D.  C.)  243 
F.  733. 

'n'bolesalers  furnishing  bankrupt  with 
goods  on  consignincut  held  not  entitled 
to  goods  retaken  shortly  before  bank- 
ruptcy because  of  fraud  in  tbe  original 
(2212) 


Id. 

Tbougb  tbe  bankrupt  did  n( 
tiee  himself  as  an  agent,  or  iu 
indicate  tbat  be  was  selling  , 
consignment,  that  fact  docs  d 
tbe  rights  of  the  owner,  wbo 
ed  goods  to  the  bankrupt  I 
Taylor  y.  Fram  (D.  C.)  252  F 

Though  by  written  agree  met 
parties  goods  were  eonsienei 
bankrupt  for  sale,  yet,  where 
ties  treated  tbe  transaction  a 
actual  sale,  and  the  bankrupt 
required  to  account  for  tbe 
as  provided  in  the  contract,  h 
the  consignors  were  liable  f< 
which  tbey  retook  on  the  eve 
ruptcy,  (or  the  written  agreemi 
not  be  invoked  aa  against  thi 
in  bankruptcy.    Id. 

Title  to  goods  con^gned  to 
■nbsequently  becomes  bankn 
not  pass  to  trustee  in  bankrui 
bail  trover  may  be  maintained 
owner  against  purchaser  of  au 
at  bankrupt  sale.  Gray  v.  A. 
'     &  Co.  [Ga.  App.)  89  S.  E.  1 


63.  ■ 


ttf    I 


BOidv— Where  the  bankrupt,  wl 
authorised  to  sell  fertilizers  i 
tioner  under  contract  providiof 
notes,  mortgages,  liens,  or  ca 
in  payment  ebo'utd  be  held  in  i 
petitioner,  sold  fertiliiers  witt 
ing  any  notes,  lien^  or  mortgi 
titiouer  is  entitled  to  such  ace 
against  trustee  in  bankruptcy 
national  Agricultural  Corp.  v 
<D.  C.)  250  F.  318. 

64. Transaction   as  dlsg 

■ale  on  oredlt.— A  contract  itnil 
merchandise  was  furnished  to 
rupt  held,  aa  to  hia  creditors 
sale,  and  not  of  consignmeut 
Rubber  Co.  v.  Citizens'  Trust 
ings  Bsnb,  233  F.  488.  147  C.  C 

A  contract  held  one  of  sale, 
of  bailment,  ao  that  title  pas 
upon  bankruptcy  of  the  buyer 
not  be  reclaimed  by  the  sellei 
Graboyes  <D.  C.)  233  F.  133. 

65.  Money  or  collateral  In  I 
bankrupt  u  aloofc b raker.— Sha 
resented  by  stock  in  a  corporaii. 
in  possession  of  bankrupt  firm 
brokers,  tbougb  insufficient  la 
its  cuBtomers,  should  bp  alli 
tbem  pro  rata.  Duel  v.  Hollii 
Ct.  615.  241  U.  S.  523.  60  L  F 
reversing  decree  In  re  Hollios, 
544.  135  C.  C.  A.  312. 

Tbat  one  wbo  loaned  securitle 
kers  proved  bis  claim  for  the 
such  securities  docs  not  prev 
from  reclaiming  the  actual  e 
themselves  provided  be  rcser 
right  to  do  so.  Robinson  v.  Rot 
B30.  147  C.  C.  A.  610. 

Where  bankrupt  brokers  h 
enougli  stock  in  their  box  and 
cated  to  cover  all  their  custom 
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■  long  of  it  on  tlie  day  of  failure, 
cuBtomera  may  recover  tbelr  pro 
Bhar^s;     the   shares   of   any   who 

e  DO  specific  claim  going  to  the  geu- 
creditorB.  In  re  Pierson,  238  F. 
151  C.  C.  A,  218,  modifying  opin- 

OQ  rehearing  233  F.  319.  147  C.  C. 

K)6.     See.  also.  In  re  J.  F.  PierBon, 

&  Co.  (D.  C.)  225  F.  889. 

le  trustee  in  banliruptcy  of  a  bro- 
Bcquirea  oo  ri^t  to  money  deliv- 
to  the  broker  to  be  applied  on  the 

ment  for  Btock  which  the  brolter  nev- 

ecured,  but  merely  ordeted  from  an- 

■r  broker  and  tha  neit  day  sold.    In 

Vettengel,  238  F.  7B8,  151  C.  C.  A, 

■here  stockbrokers  made  unauthor- 
pledge  of  stock  belonging  to  their 
omera,  part  of  which  pledgee,  upon 
kruptcy  of  brokers,  sold  to  satisfy 
cers'  indebtedness,  a  customer  whose 
k  was  not  sold  by  pledgee  ia  no  bel- 
Bituated  than  customers  whose  stock 
gold  and  can  be  successfully  traced ; 
Qcr  being  entitled  merely  to  prorate 
1  latter.  In  re  J.  C.  WUson  &  Co. 
C.)  252  F.  631. 

ostomer,  who  is  unable  to  trace  pro- 
Is  of  the  sale  of  such  stock,  is  not 
tied  to  licE  for  value  of  the  Btock, 
he  ground  of  unjust  enrichment,  and 
;t  be  regarded  as  a  general  creditor. 

^hcre  broker  conTerts  a  portion  of 
long  atock  of  a  customer  trading  on 
:gin,  and  latter,  with  notice  of  con- 
sion,  allows  broker  to  remain  in  poB- 
lion  of  hiB  unconverted  stock,  which 
lypotbecnted  and  upon  broker'ti  bsnk- 
tcy  Bold  by  pledgee,  the  cuBtoiner  s 
m,  no  matter  how  much  the  value 
the  unconverted  shares  eiceeded  his 
it  balance,  is  inferior  to  those  of  cu^ 
lers  whose  atock  was  hypothecated 
hout  authority,  and  who  can  trace 
h  atock  or  proceeds.  Id. 
rhere  broker,  bavini?  authority  to  ny- 
hecate  customer's  stock,  converts 
t  thereof  and  pledges  remainder,  and 
h  it  pledges  stock  of  other  cuatomerB 
hout  their  consent,  and  pledgee,  upon 
ker'a   bankruptcy,    sells    Ruch   stock, 

claim  ol  the  first  customer,  where 
ult  of  conversion  ia  net  credit  bal- 
«  in  his  favor,  Is  cqaal  to  claims  of 
tcr  customers,  whose  stock  waa  pledg- 
withoot  authority.  Id. 
There  the  number  of  shares  of  cer- 
n  stock  owinR  by  bankrupt  stock- 
ier to  long  customers,  after  deduct- 

number  of  shares  traceable  by  cer- 
cate,  wns  4,120,  but  broker  at  time 

bankruptcy  had  converted  all  but 
20  shares,  margin  customer,  who  can 
ce  his  1,000  shares,  is  entitled  to  lien 
»o"o/ii2o  of  the  value  of  1,920 
irea  of  stock,  but  as  to  balance  is  a 
leral  creditor.     Id. 

S'here  bankrupt  broker  converted 
ne  of  the  shares  of  certain  stock  ow- 
[  by  him  to  long  cuetomers,  the  fail- 
»  of  certain  customers  to  prove  their 
im  for.  pro  rata  share  of  the  uncon- 


verted Btock,  becanw  of  failure  to  trace 
their  stock,  cannot  enlarge  the  pro  rata 
share  of  those  who  have  traced  tbeir 
stock.    Id. 

Where  broker,  before  bankruptcy,  eon- 
verted  a  part  of  customers'  Bto<i,  leav- 
ing unconverted  a  certain  amount  of 
similar  stock,  there  is  no  presumption 
that  he  selected  the  stock  of  margin  cua- 
tomera  for  conversion,  leaving  nntonch- 
ed  the  stock  of  cash  customers.    Id. 

Though  shares  of  certain  stock  held 
by  bankrupt  broker  are  insufficient  to 
aatiafy  long  castomera  for  whom  he  held 
such  stock,  a  customer  who  can  identi- 
ty his  stock  by  certificate  number  is  en- 
titled to  reclaim  that  stock  or  its  pro- 
ceeils.     Id, 

Where  bankrupt  stockbroker  holds 
fewer  shares  ot  cerWin  stock  than  are 
necessary  to  satisfy  claims  of  long  cus- 
tomers, having  legitimately  used  stock 
under  terms  of  agreement  to  cover  short 
Bales,  the  broker  presumptively  utilised 
only  those  Becurities  which  he  had  a 
tight  to  lend,  leaving  unaffected  securi- 
ties paid  for  by  cash  customers.     Id. 

Though  margin  customer's  long  atock 
and  cash  balance  were  held  by  broker  as 
security  for  short  stock,  the  long  atock 
was  owned  outright  by  customer,  whose 
position  upon  broker's  bankruptcy  was 
no  different  from  that  of  a  cnah  cus- 
tomer, who  had  bad  no  marginal  trans- 
actions.    Id. 

Where  bankrupt  broker  has  convert- 
ed into  money  securities  belonging  to  a 
customer,  the  latter.  If  he  is  to  have  a 
Hen  for  amount  thereof  upon  broker's 
bankruptcy,  upon  ground  .of  unjust  en- 
richment, must  show  that  the  proceeds 
of  the  conversion  have  gone  into  a  par- 
ticular fund,  and  muat  he  able  to  iden- 
tity those  proceeds  as  a  part  of  that 
fund.    Id. 

Where  broker  at  time  of  bankrupt- 
cy has  Btock  belonging  to  customer,  the 
latter,  if  he  can  trace  and  find  his  se- 
curity, or  securities  ot  the  same  kind,  is 
entitled  to  that  specific  security,  or  its 
equivalent,  or  his  pro  rata  ahare,  as  the 
Cflse  may  be.    Id. 

Penal  Law  N,  Y.  {  958,  snbd.  2,  as 
added  by  Laws  1913.  c.  500  <Stilwell 
Act),  making  conversion  by  broker  of 
customer's  stock  or  the  pledging  thereof 
without  customer's  consent,  a  penal  of- 
fense, cannot  per  ae  affect  the  equities 
between  claimants  to  securities  or  llicir 
proceeds  upon  the  broker's  bankruptcy, 
though  stockbroker's  violation  thereof, 
other  things  being  equal,  might  place  a 
claim  in  most  favored  class.     Id. 

A  customer,  on  bankruptcy  of  his 
brokec  indebted  to  him.  is  entitled  to  re- 
ceive back  a  stock  certificate  deposited 
with  the  broker  for  margin  security. 
Boston  Sate  Deposit  &  Trust  Co,  v.  Ad- 
ams, 113  N.  E.  277,  224  Mass.  442. 

66.  Property  hsid  under  ooadltlonal 
•a [a.— A  contract  under  which  property 
w.is  purchased  by  a  bankrupt  on  claim- 
ant's  account   construed,   and   held   not 
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one  of  condltioQal  sale,  but  one  under 
wbich  the  property  remB.iiied  that  of 
claimant  and  recoverable  from  the  trus- 
tee. Smith  Wallflce  Shoe  Co.  ».  Ternes, 
,  23S  F.  282,  148  C.  C.  A.  642. 

A  conditional  aale,  whereby  the  seller 
reserves  title,  is  invalid  under  Tonnea- 
eee  kws.  Mitchell  Wagon  Co.  v.  Poole, 
235  F.  817,  149  C.  C.  A.  129. 

Id  proceeding  to  compel  trustee  to  re- 
turn property  found  in  possessioD  of 
bankrupt,  on  ground  tbat  title  bad  not 
passed  and  sale  was  conditional,  evi- 
dence held,  in  view  of  miiAitea  of  bank- 
rupt corporation  as  to  purchase,  to  war- 
rant finding  that  aale  was  only  condi- 
tional, and  tbat  title  did  not  pass. 
Shook  7.  Levi,  240  F.  121, 153  C.  C.  A. 
157,  affinning  judgment.  In  re  Farm- 
ers' Dairy  Ass'n  (D.C.)  234  F.  118. 

A  vendor,  retaining  title  by  condition- 
al sale  or  otherwise  under  agreement 
entirely  lawful,  may  permit  chattels  to 
become  so  inseparabie  from  the  realty 
that  they  become  a  part  thereof.  In  r« 
Seward  Dredging  Co.,  242  F.  226,  155 
C.  C.  A.  ELS,  certiorari  denied  Sands  v. 
Ealabrook,  38  S.  Ct.  11,  245  U.  S.  661, 
62  L.  Ed.  531. 

Articles  constituting  part  of  mining 
plant,  and  placed  on  mining  claim  under 
contract  amounting  to  conditional  sale. 
beld  not  part  of  realty,  where  they  wero 
easily  removable  without  injury  to  tbem 
or  the  realty.    Id. 

On  petition  in  nature  of  bill  to  quiet 
title  by  trustee  in  bankruptcy  against 
piano  company  which  sold  piano  condi- 
tionally to  bankrupt,  evidence  held  to 
warrant  finding  that  company  had  ei- 
erciaed  its  stipulated  right  to  surrender 
ownership  to  the  bankrupt.  Story  ft 
Clark  Piano  Co,  v.  Uolmca  <C.C.A.) 
251  ¥.  505. 

A  conditional  aale,  io  absence  of  stat- 
ute may  be  verbal.  Assumption  of  posi- 
tive obligation  by  buyer  to  pay  purchase 
price  does  not  in  itself  serve  to  change 
sale,  which  would  otherwise  be  condi- 
tional, into  absolute  one ;  and  where 
buyer  gave  note  for  purchase  price,  that 
fact  does  not  change  sale  from  condi- 
tional Into  absolute  one,  but  note  must 
be  taken  as  evidence  of  debt  rather  than 
as  payment  In  ra  Farmers'  Dairy 
Ass'n  <D.C.)  234  F.  US,  judgment  af- 
firmed Shook  V.  Levi  (CCA.)  240  F. 
121. 

One  claiming  property  which  passed 
to  trustee  in  bankruptcy,  on  ground 
that  sal?  to  bankrupt  was  conditional, 
has  burden  of  proof.    Id. 

Where,  under  the  state  law,  seller's 
reservation  of  title  was  good  as  against 
bankrupt  and  his  creditors,  such  reserva- 
tion of  title  is  good  as  against  trustee 
in  bankruptcy,  and  the  goods  may  be  re- 
claimed by  sellrrr    Id. 

Where  there  was  no  meeting  of  minds 

between  parties  as   to  passage  of  title 

to  horses,  beld  that,  on  bankruptcy  of 

buyer,  seller  might  recover  the  animal* 
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on  return  of  any  of  porchaM  pi 
etc.    Id. 

A  trustee  in  bankruptcy,  tbc 
resenting  general  creditors,  Oct 
different  position  with  respect 
ditional  sale  than  the  baukru] 
have  occupied  had  not  bankrupt 
Tened,  and  he  cannot  disturb  1 
of  a  conditional  sale  to  the  I 
In  re  Hamil  (D.C.)  236  F.  292 

A  conditional  contract  of  sal 
by  title  was  reserved,  held  noC 
buyer  to  exercise  dominatian 
property  ioconsistent  except  n 
ership,  and  hence  on  buyer's  t 
cy,  seller  was  entitled  to  goods  a 
trustee  in  bankruptcy.    Id. 

Contracts  which  reserve  title 
ly  in  the  vendor  are  not  co 
sales  within  the  meaning  of  t 
recording  acta,  bnt  are  bailme 
a  contract  nf  sale,  contemplstii 
by  the  buyer,  is  a  conditional  i 
not  a  baiiment.  An  order  fi 
held,  as  between  the  parties,  to 
valid  conditional  sale,  liaving 
cepted  by  the  salesman  of  the  e< 
approved  by  the  seller  by  delivei 
erson-Brantinghaiu  Implemect 
Lawson  (D-C.)  237  F.  877. 

In  proceedings  to  reclaim 
from  trustee  is  bankruptcy,  the 
whether  the  contract  under  v. 
bankrupt  beld  the  property  wa 
ment  for  hire,  or  a  sale,  coudil 
absolute,  must  be  determined  by 
of  the  state  in  which  it  was  m 
re  Eagle  Ice  &  Coal  Co.  (D.C.) 
393. 

That  owner  of  premises  re 
assignment  of  contract  to  purch 
later  gave  deed  pursuant  thert 
not  to  give  actual  or  construe 
tice  of  reservation  of  tiUe  to  mi 
placed  on  laud  by  third  person  [ 
to  contract  with  assignee,  who 
bankrupt.  In  re  Atlantic  Bead 
reUon  (D.C.)  244  F.  828. 

Recording  of  couditional  sal 
tract  by  assignee  of  purchaser  a 
giving  of  deed  to  and  acceptance 
chase-money  mortgage  by  owni 
assi^ee,  now  bankrupt,  held 
owner  of  premises  notice  of  resi 
of  title  in  machinery  placed  the 
third  person  pursuant  to  sale  c 
in  view  of  Gen.  St  1906,  Fla. 
Id. 

Contract  reserving  title  in 
placed  on  land  is  valid  and  bii 
between  parties  and  any  one 
witb  realty  with  knowledge  then 

On  petition  of  creditors  of  a 
mpt  to  reclaim  goods,  on  thee 
title  bad  not  passed,  evidence 
show  tbat  sales  were  sales  on  ere 
title  passed.  In  re  Aronaon  (D 
F.  207. 

Where  a  bankrupt  who  had  pi 
fixtures  under  retained  title  c 
joined  to  tbem  other  fixtures, 
which  was  in  him,  the  trustee, 
of  the  bankrupt,  having  been  ni 
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I,  cttnnot  wnr  the  flittir««  witboat 
iag  tlie  BcUer,  ivho  bad  retained  d- 

Buch  sum  as  would  actaall?  restore 

fixtures  to  their  original  conditioo. 
re  Dana  Bros.  (D.C.)  250  F.  268. 

conditional  vendor  o(  personal  prop- 
7  is  entitled  upon  default,  to  the  pos- 
lioQ  of  the  property  &a  ngainat  the 
stee  in  bnnkruiitcy  ot  the  vendee,  as 
h  trustee  acquires  no  greater  fights 
rein  than  the  bankrupt;  bnt  under 
ion  €T,  the  trustee  is  entitled  to  pos- 
doa    ot   personal   property   sold   an- 

condidona]  contract,  title  being  re- 
led  in  vendor  antil  the  purchase 
;e   was  full;   paid,  where  the  gooda 

taken  under  execution  by  an  eiecu- 
I  creditor,  aa  Bgainat  the  claim  of 
ti  conditional  vendor.  Toledo  Com- 
ing Scale  Co.  v.  Johnson,  104  111. 
>.  159. 

IthouEb  conditional  sale  contract 
rided  that  sale  b;  buyer  vonid  vest 
^  until  such  sale  was  made  buyer 
legal  title  aubject  to  seller's  mort- 
e  in  view  of  Rev.  St.  Tei.  1011,  art 
4,  and  such  title  and  none  other 
sed  to  trustee  in  banUmptcy  under 
JiTision  "a"  of  this  section.  Park 
>outb  Bend  Chilled  Plow  Go.  (Tex. 
App.)  190  S,  W.  813. 

'. Effect  of  state  law  as  te  HI- 

or  reoordlng^-A  contract  of  con- 
anal  sale,  under  which  a  bankrupt 
lined   property,   although   unrecord- 

held  valid  under  the  statutea  of 
ahoma,    as    against    creditors    who 

acquired  no  lion  on  the  property. 
re  TerreU,  246  F.  743,  160  C.  C. 
16. 

nrocorded  contracts  for  conditional 
:  of  goods  and  chattels,  where  title 
'eserved  in  the  seller,  are  not  void 
few  York  as  agoinBt  creditors,  Fer- 
al Property  I«w  N.  T.  |  62,  making 
1  contracts,  unless  filed  as  reqaircd, 
1  only  aa  against  subsequent  pur- 
sera,  pledgees,  or  mortgagees  in 
1  faitb.  In  re  Hamil  (D.  C.)  236 
202. 

■here  a  seller  reserved  title  by  con- 
jnal    aale    contract,    the    fact    that 

thereafter  secured  additional  se- 
ty  by  chattel  mortgages  and  notes 
ch  were  recorded  will  not  impair  his 
irity  under  the  conditional  sale 
tract.  Emerson- Brantingbam  Im- 
aent  Co.  v.  Lawsoa  (D,  C.)  237  F. 

contract  of  conditional  sale  held 
d  aa  to  creditors,  being  acknowl- 
>d  by  buyer  and  recorded  before 
r  risbta  intervened.  Id. 
here  a  silo  was  sold  under  a  coo- 
>tial  gales  contract,  and  the  pur- 
ler, after  delivery  of  the  ailo,  filed 
etition  in  bankruptcy,  bis  trustees 
lired  no  lien  on  the  property,  and 
d  not  impeach  the  validity  of  the 
:rBct  as  not  having  been  filed. 
amery   Package   Mfg.   Co.    v.   Hor- 


S8.  —  Effect  Of  amendment  of  1910. 
— TTnder  Personal  Property  Law  N.  Y. 
I  62,  as  unrecorded  conditional  aala 
contract  ia  valtd  against  the  cred- 
itors of  the  buyer,  so  that  the  trustee 
in  bankruptcy  ocquires  no  rights  to  the 
the  property  under  Bankruptcy  Act,  | 
47a2.  Mergentbaler  Unotype  Co.  v. 
HuU,  239  F.  26.  152  C.  C.  A.  76. 

fi9.  Property  held  under  executory  or 
option  contracts  ot  sale.— Material  for 
a  building  delivered  on  the  premises  by 
a  contractor,  but  not  used  prior  to  bis 
bankruptcy,  held,  under  the  terms  of 
bis  contract,  not  to  have  passed  to  bis 
trustee.  In  re  Shelly  (D.  C.)  235  F. 
311. 

Where  buyer  received  possession  and 
was  allowed  to  dispose  of  goods  un- 
paid tor,  held,  that  title  passed;  an  ar- 
rangement, that  title  should  not  pass 
being  fraudulent  as  to  creditors.  In 
re  Aronson   (D.  C.)   245  F.  207. 

Where  a  stUer  had  the  right  to  re- 
claim goods  sold  for  nonpcyment  of 
price  at  a  time  prior  to  the  four  months 
before  the  buyeiTs  banltruptcy,  the 
seller  baa  no  righta  as  against  the  trus- 
tee in  bankruptcy.  McCahe  v.  North- 
hampton Trust  Co,,  60  Pa.  Super.  Ct. 
18. 

70.  Propsrty  procured  by  kankrupt 
by  fraud,— Under  cither  Ohio  or  Michi- 
gan rule,  seller,  ia  absence  of  fraud, 
held  not  entitled  to  reclaim  goods  from 
trustee  in  bankruptcy,  though  buyer 
was  insolvent,  without  seller's  knowl- 
edge, Schrotb  V.  Monarch  Fence  Co., 
220  F.  549,  144  C.  C,  A.  9. 

That  bank,  whose  extension  of  cred- 
it to  bankrupt  enabled  it  to  continue 
business  while  insolvent,  was  the  prin- 
cipal creditor,  held  to  create  no  eq- 
uity Id  favor  of  one  seeking  to  reclaim 
goods.     Id, 

Where  bankrupt  procured  goods 
through  fraud,  and  before  adjudication 
in  a  replevin  suit  ngainst  the  bankrupt 
the  bankruptcy  petition  was  Sled,  held, 
that  the  question  of  tille  to  the  goods 
passed  to  the  baokruptcy  court.  Pe- 
tition of  Friedlaender,  233  F.  250.  147 
0.  C.  A.  256,  afflrming  decree  Ju  re 
Wellmade  Gas  Mantle  Co.  <D.  C.)  230 
F.  502, 

Petitioner,  who  engaged  room  tor 
freight  in  a  vessel  for  which  bankrupt 
bad  agreed  to  furnish  a  full  cargo, 
held  entitled,  having  paid  freight  on 
bankrupt's  representations  that  it  was 
sgeot  of  the  steamship,  to  reclaim  the 
freight  money;  the  representations  be- 
ing false,  and  the  banlirupt  not  hav- 
ing satisfied  the  freight  charges.  In 
re  Interoeeon  Traosp.  Co.  ot  America, 
234  F.  863,  148  0.  O.  A.  461. 

To  entitle  a  claimant  to  recover  from 

a   trustee  money  alleged  to  have  been 

received   under   such   circumstances   as 

to    render   a   bankrupt    a    trustee    es 

(2215) 
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malefielo,  it  moat  b«  shown  that  the 
moiier  ausmeoted  the  estate  held  for 
distribution  among  (eneral  creditors. 
Wucrpel  T.  Commercial  Germania 
Trust  &  Savings  Bank,  238  F.  269,  191 
C.  C.  A.  285. 

Title  of  cemeot  passing  with  deliverr 
to  purubaset  ia  not  affected  bs  repre- 
sentation in  contract  that  It  would  be 
uB«d  in  a  certain  building  beiog  reached 
by  buyer's  subsequent  bankruptc;. 
Citiacns'  Coal  &  Supply  Co.  v.  Custard, 
244  F.  425.  157  C.  C.  A.  61. 

Where  bankrupt,  shortiy  before  bank- 
ruptcy, purchssed  merchandise,  obtain- 
ing credit  through  false  representa- 
tions, sellers  had  a  right  to  reclaim 
merchandise  so  long  as  it  remained  in 
the  hands  of  the  bankrupt,  and  could 
reclaim  proceeds  of  the  sale  so  long 
as  they  could  identify  the  fund.  In  re 
Arkin  Dress  Co.  (C.  C.  A.)  253  F.  826. 

On  petition  for  reclamatioQ  of  mer- 
chandise fraudulently  obtained  by  bank- 
rupt and  sold  shortly  before  bankrupt- 
c)*,  evidence  held  insufficient  to  trace 
proceeds  of  sale  into  hanOs  of  trustee. 
Id. 

Payment  on  purchase  price  held  snh- 
jcct  to  reels  ma  tion  from  bankrupt  sell- 
er, where  seller's  insolvency  and  fact 
that  It  did  not  have  goods  to  fill  con- 
tract were  concealed  from  buyer.  In 
re  Syracuse  Oardena  Co.  (D.  C.)  231 
F.   284. 

On  petition  in  bankruptcy  by  seller 
to  reclaim  goods  sold  bankrupt,  evi- 
dence held  to  ehow  that  bankrupt  se- 
cured goods  th rough  fraud,  knowing 
his  inability  to,  and  not  intending  to, 
make  pajnient.  In  re  Collins  (D.  C.) 
242  F.  975,  decree  affirmed  Jones  v. 
H.  M.  Hobble  Grocery  Co.  {0.  C.  A.) 
L'40   F.   431. 

72.  Property  sold  by  hankrii|>t.;-43lT. 
Code  S.  C.  1912.  J  3^2,  requires  the 
recording  of  an  assignment  of  a  bond 
for  title  made  by  ooe  who  subseqnentl; 
became  a  bsnkrupt  to  necure  a  debt 
In  re  Rnsenthal  (D.  C.)  238  F.  597. 

An  assignment  hy  a  contractor  (or 
city  work  of  all  money  to  become  due 
under  the  contract  to  the  surety  on  his 
bond,  which  on  his  default  completed 
the  work  at  a  Ions,  held  to  entitle 
the  surety,  as  against  the  contractor's 
trustee  in  bankruptcy,  to  sums  earned 
before  default,  but  reserved  by  the 
city,  although  the  city  was  not  notified 
of  the  assignment.  Montgomery  v. 
City  of  Philadelphia  (D.  C.)  253  P. 
473. 

Though  no  notice  of  assignment  of 
contracts  was  given  debtor  before  the 
assignor's  bankruptcy  tbey  did  not  pass 
to  assignor's  trustee  in  bankruptcy. 
Ooodwm  T.  Barre  Sav.  Bank  &  Trust 
Co,  (Vt.)  100  A.  34. 

TruBlee  in  bankruptcy  for  owner  of 
lumber  mill  may  recover  contract  price 
of  lumber  sold  by  employes,  licnholders 
under  whone  management  it  had  been 
placed,  since  legal  title  to  lumber  la  in 
(221G) 


him  subject  to  llena.  Sweet  t.  ( 
Washington  Lumber  &,  Mfg.  Co., 
82,  98  Wash.  91. 

73.  —  Dalivary  ud  paa*l 
tltlOw— Where  there  is  a  sale  of  ( 
by  way  of  exchange,  delivery 
as  essential  to  pass  title  as 
transection  were  one  of  sale  fo 
ey  consideration.  In  re  Bieket 
F.  285,  148  C.  G.  A.  187. 

73a.  FraodNlant  MBvayuoi 
bankrapt  oonsnmMated  nore  thi 
months  prior  to  DllPig  ol  potl' 
bankntptcy. — See  notes  under  f 
9644,  9651;  notes  under  |  9 
Corap.  St.  1916. 

In  suit  by  trustee  in  hankrui 
set  aside  bankrupt's  tntnafer  < 
property  under  section  70c,  law  i 
In  whi<±  property  was  located  g 
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less  subject  to  attack  under  sue 
Irwin  V.  Maple  (C.  C.  A.)  252 
Mandera  v.  Wilson  (D.  C.)  230 
judgment  reversed  (C.  G.  A.) 
878;  Hall  v.  Glenn  (D.  C.)  : 
997;  In  re  Petersen  (D.  C.) 
849 ;  Potter  v.  American  Prin 
Lithographing  Co.  (Iowa)  165 
ltM4. 

Under  sectioD  70e,  trustee  a 
cover  property  transferred  in  \t 
of  state  law,  if  a  creditor  coot 
avoided  the  transfer,  though  no 
within  (our  months,  as  is  neceB 
the  case  of  transfers y;overed  bye 
00b,  67e.  Stellwagen  v.  Ujum, 
Ct.  215,  245  U.  S.  605,  C2  L.  E 
answering  certified  questions  ; 
730.  134  C.  C.  A.  408,  and  ansi 
certified  questions  conformed  to 
A.)  250  F.  1022. 

Under  section  70e,  mortgage 
with  understanding  that  it  wo 
withheld  from  record  held  subjec 
set  aside  at  suit  of  trustee,  an 
months  limitation  had  no  appL 
Cooper  Grocery  Co.  v.  Penland, 
480.  159  C.  C.  A.  534,  certior 
nied  38  S.  Ct  316,  246  U.  S.  ( 
L.  Ed.  931. 

On  tlie  issue  of  a  bankrupt's 
mortgage  in  fraud  of  subsequenl 
tors,  it  is  not  the  acts  which  ap 
ly  show  good  faith  that  preva 
the  acts  which  show  bad  talCb,  ai 

enters.  A  chattel  mortgage  give 
bankrupt  to  a  former  partner,  ct 
Block  and  otber  ascets  on  bond,  ai 
eequently  acquired  property,  h 
have  been  made  in  furthernncf 
scheme  for  the  mortgagee's  bene! 
in  fraud  of  the  mortgagor's  subf 
creditors.  Calkins  v.  lichtig  (C. 
251  P.  844. 

Where  a  contract  betweei 
bankrupts  and  defeudant  whic 
nislied  funds  to  enable  the  bankri 
construct  a  railway,  provided  tl 
the  bankrupts'  default  defendant 
be  entitled  to  forfeit  the  propert 
held,  that  s  voluntary  deUvery 
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ertr  to  defoidBiit,  flie  bankrapts 
Qg  defaulted,  was  not  a  preferential 
rfer,  ander  secdDiu  60,  70e.  8tai- 
T.  Jones  (C.  C.  A.)  252  F.  345. 
T  one  not  ^own  to  be  intoWent  to 
nise  a  patisergbip,  and  convey  to 
firm  iDdividual  property,  anch  aa 
!at  on  Stock  Exchange,  u  not  a 
Hfer  in  fraud  of  creditor*,  la  n 
iger  (C.  C.  A.)  253  P.  352. 
here  bankrupt  delivered  bond  and 
tgage  under  agreement  to  pasa  title, 
itors  hare  no  greater  rigbta  than 
[rupt,  and  trustee  In  bankruptcy 
Id  be  no  more  than  Babseqaent  lien- 

0  rights  of  bank.  In  re  Friedman 
C.)   241  F.  803, 

view  of  amendment  of  1910  to  aec- 
47a.  held  that  under  MCtian  70e, 
tee  maj  avoid  a  conveyance  by 
(rupt,  though  at  time  of  filing  of 
doa  there  vere  no  creditors  who, 
.use  they  bad  no  liens  or  judgments, 
e  in  position  at  that  time  to  attack 
reyance.  Baldwin  v.  Kingston  <D. 
247  r.  183. 
a   BBaignment   by  a  bankrupt  more 

1  foDr  months  prior  to  hia  bank- 
:cy  oi  bit  interest  in  a  pending  salt 
vbich  he  was  plaintiff  beld  effective 
inst  his  trastee.  Bouvillain  v, 
>ricaD    Sugar   Kefinlng   Co.   (D.   C.) 

F.  641. 

ntlET  section  70,  snbd.  4,  the  tma- 
takea  title  and  also  right  ot  action 
Teditors,  and  be  may  aaeail  frmudu- 

conveyance  to  same  extent  aa  cred- 
,  aa  tboueh  the  debtor  bad  not  been 
ared  bankrupt  Barrett  v.  Eaigler 
I.)   76   So.   820. 

nder  section  70,  snbd.  4,  It  la  doty 
tmstee  to  reduce  to  poeeesaion  alt 
perty  of  bankrupt  subject  to  the 
ment  of  debts,  for  distribution 
ing  the  unsecared  class.  Id. 
ule  nnder  section  TO,  subd.  4,  vesting 
rustee  in  bankruptcy  title  to  proper- 
transferred  in  fraud  of  credltora, 
lies   to   all  property  transferred   by 

bankrupt  at  any  time,  in  fraud  of 
litors  eiiatlng  at  tbe  time  «f  the 
kruptcy.    Id. 

TYtere  debtor's  conveyance  was  void 
he  was  thereatter  adjudicated  a 
krupt,  right  to  have  property 
ugbt  to  sale  as  part  of  assets  ot  tbe 
krupt's  estate  was  in  trustee  in 
kruptcy.  Wright  v.  H.  B.  Ehrllch 
:o..  91  8.  E.  412,  146  Ga.  400. 
Oder  section  47,  as  amended  in  1910, 
,  this  section,  held,  that  trustee  hav- 

power  ot  judgment  creditor  might 
■SUB  property  ot  bankrupt  trana- 
'ed  in  fraud  of  creditors  and  had 
Its  ot  creditor  who  had  taken  pre- 
inary  8t«ps  to  filing  creditors'  suit. 
md  Rapids  Trust  Co.  v.  Nichols 
ch.)  165  N.  W.  657. 

lb. iBHlvMey      ot      dtbtor.— 

ere  a  creditor  of  a  solvent  corpo- 
on  agreed  to  take  preferred  stock, 
be  redeemed  within  a  given  time,  a 
veyance  ot  lands  by  the  corporation, 
icb  waa  than  solvent,  ta  redeem  tba 
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stock,  is  not  fraudulent,  though  tba  cor- 
poration thereafter  through  bad  in- 
vestments became  inaolvent.  Hookway 
V.  McKnight,  232  F.  128,  146  C.  C. 
A.  321. 

Under  sectiou  70e,  trustfs  in  bank- 
ruptcy may  avoid  any  transfer  by  tbo 
bankrupt  which  any  creditor  ot  the 
bankrupt  might  have  avoided  under 
the  laws  of  the  state,  regardless  ot 
bankrupt's  insolvency  at  date  of  trans- 
fer, and  regardless  ot  the  time  when 
transfer  was  made.  Baldwin  v.  Kings- 
ton (D.  C.)  247  F.  163. 

Conveyance  by  bankrupt  to  defendant 
more  than  four  months  before  petition 
in  bankruptcy  waa  filed  will  not  be 
set  aside,  where  it  does  not  appear  that 
bankrupt  was  insolvent  when  convey- 
ance was  made,  that  conveyance  waa 
made  to  binder  and  defraud  creditors, 
or  that  defendant  was  not  n  bona  flde 
purchaser  for  a  fair  consideration.  Al- 
bert Pick  Sc  Co.  et  al.  v,  Natalby,  .ill 
ni.  App.  486.  .     ^ 

Suit  by  trustee  in  banimptcy  against 
bankrupt's  wife,  to  whom  insurance 
had  been  assigned,  was  properly  dia- 
mlsaed,  where  there  was  nothing  to 
show  that  at  Ome  of  assignment  bank- 
rupt was  insolvent,  or  that  any  of  hia 
creditors  at  the  time  of  the  bankrupt- 
cy were  creditors  at  the  Ume  ot  the 
assignment  Longbottom  v.  Emery 
(Pa.)  104  A.  Ml. 

730. Conaidoratloa^Marriage  is 

a  most  valuable  consideration,  and 
conveyance  made  pursuant  to  an  ante- 
nuptial settlement,  consideration  of 
which  was  marriage,  cannot  be  aet  asid^; 
as  fraudulent  as  to  creditors  on  ground 
nf  want  ot  consideration.  Hobertson 
SchloUhauer,  243  F.  324,  166  C.  C. 


A.  104. 

Where  a  debtor,  more  than  four 
months  before  the  filing  of  a  petition  in 
bankruptcy,  transferred  corporate  stock 
to  his  brother,  who  bad  made  him  large 
advancea,  equal  to,  if  not  in  excess  of, 
the  value  of  the  stock,  tbe  transfer 
was  not  fraudulent  as  to  other  credi- 
tors Hagar  v.  Watt  (D.  C.)  232  F. 
373. 

A  conveyance  ot  property  by  a  bank- 
rupt to  his  mother  beld  without  cou- 
sideratioD,  and  for  the  fraudulent  pur- 
pose, shared  by  both  parties,  of  keep- 
ing it  out  ot  reach  of  present  and  fu- 
ture creditors.  Davis  v.  Gates  (D.  C.) 
235  F.  192. 

73d.  ^—  Intent  at  grantor  and 
knawledge  and  participation  ot  gran- 
tee.^rbc  law  implies  a  fraudulent  in- 
tent from  a  debtor's  conveyance  wi'.h 
a  secret  trust  reserved  for  his  benefit. 
Devorkln  v.  Security  Bank  &  Trust 
Co.  of  Memphis,  Tenn.,  243  F.  171,  156 
C.  C.  A.  37. 

A  deed  executed  by  a  husband  pur- 
suant to  an  antenuptial  agreement 
will  not  be  annulled  without  proof  of 
the  wife's  participation  in  the  fraud, 
(2217) 


§  9654 


BAKKBDPTCZ   (|  70) 


( 


tboTiKb  tbe  baaband  Intended  to  defraad 
Ms  creditors.  RobertMU  v.  SchJotihau- 
er,  243  F.  324,  156  C.  G.  A.  104. 

To  justify  the  setting  aside  of  a 
deed  for  fraud,  there  must  have  been 
fraud  on  tbe  part  of  the  grantor,  par- 
ticipated or  acquiesced  in  by  tbe  gran- 
tee. Daria  v.  Gates  (D.  C.)  235  F. 
192. 

A  Toluntarr  coaveranc;  is  fraudulent 
and  Toidable  as  to  subseqnent  cred- 
itors, where  it  appears  that  the  gran- 
tor intended  to  withdraw  the  property 
from  tbe  reach  of  sucb  creditors.     Id. 

73e.  — ^  Retention  of  posieition  and 
apparent  title^-In  TUinoia  wbere  there 
is  no  delivery  of  chattels,  and  pos- 
session is  not  taken  by  the  buyer,  the 
sale  is  fraudulent  as  to  creditors  of  the 
eeller.  In  re  Ricketts,  234  F.  285,  148 
C.  C.  A.  187. 

An  agreement  between  a  seller  and 
buyer  of  goods  that  title  should  not 
pass  is  unavailing,  being  fraudulent  as 
to  creditors,  where  not  intended  to  be 
acted  on  unless  buyer  should  get  into 
financial  dilhcultips.  In  re  Aroneon 
(D.  C.)  245   F.   207. 

73f.  —  Naoessily  and  efleot  e(  reg- 
is! rat  Ion  .-^he  filing  of  a  chattel  mort- 
gage was  not  a  protection  against  a  se- 
cret fraud,  in  part  consummation  of 
which  the  bankrupt's  mortgage,  though 
valid  on  its  face,  was  given.  Calkins  v. 
lichtig  (C.  O.  A.)  2S1  F.  844. 

Under  the  laws  of  South  Carolina,  a 
cbose  in  action,  or  an  assignment  there- 
of by  one  who  subsequently  became 
bankrupt,  need  not  be  recorded.  In  re 
Rosenthal  (D.  0.)  238  F.  6»T. 

Under  Civ.  Code  S.  C.  1912.  |  1362, 
the  recording  of  an  assignment  of  a 
bond  for  title,  made  by  one  who  subse- 
quently became  bankrupt,  without  it 
having  been  proved  in  tbe  manner  re- 
quired, is  a  nullity.     Id. 

Trustee  in  bankruptcy  may  maintain 
action  to  set  aside  chattel  mortgage, 
although  more  than  four  months  have 
elapsed  between  filing  of  mortgage  and 
petition  in  bankruptcy.  Parker  v.  Wag- 
oner (Sup.)  166  N.  Y.  S.  G25.  Judg- 
ment affirmed  169  N.  Y.  S.  1107. 

73ll.  —  Transactions  between  hut- 
band  and  wife  and  persons  Is  family  ro- 
latfon. — A  wife,  to  whom  her  husband 
conveyed  property  pursuant  to  ante- 
nuptial agreement,  held  not  estopped 
from  asserting  her  rights,  though  her 
busband  controlled  property  and  treat- 
ed it  as  an  asset  from  date  of  marriage 
down  to  the  date  of  conveyance,  less 
than  a  month  before  filing  of  petition 
in  bankruptcy  against  him.  Robertson 
V.  Seblotzhauer,  243  F.  324,  156  C.  C. 
A.  104. 

Under  tbe  taw  of  Pennsylvania  a.  sale 
of  personalty  by  a  bankrupt  in  good 
faith  to  his  mother-in-law,  with  whom 
be  and  his  wife  lived  as  one  family  and 
for  whom  he  worked,  is  not  invalid  aa 
to  creditors  because  there  was  no  via* 
(2218) 


ible  change  of  i 

mara  (C  C.  A.)  251  F.  47. 

A  conveyance  by  a  baskrnpl 
daughter  held  one  in  fraud  of  o 
■Winslow  V.  Staab  (D.  C.)  233  I 

Conveyance  by  husband  of 
homestead  for  support  of  wil 
whom  he  ceased  to  live,  held  ', 
notary  under  New  Jersey  lan-s, 
structlvely  fraud alent,  which 
subseiioent  bankruptcy  could 
aside  as  in  fraud  of  creditor! 
Bankruptcy  Act,  i  70e.  Bal< 
Kingston  (D.  C.)  247  P.  163. 

Under  Rev.  Laws  Nev.  %  103 
fraudulent  conveyances,  cbatte 
gage  given  by  debtor  to  wife  1 
after  indebtedness  to  her  was  o 
ed,  no  payments  having  baen  mi 
intended  to  protect  debtor's  f 
from  his  creditors,  was  void  ai 
trustee  in  bankruptcy.  In  re  I 
(D.  C.)  252  F.  849. 

Under  Code  Hiaa.  1906,  j  2: 
quiring  transfers  between  huabi 
wife  to  be  in  writing  and  reco 
be  good  as  against  third  peruon 
ried  woman's  trustee  in  ban 
he*d  entitled  to  recover  stock  o 
verbally  transferred.  McCabe 
do,  77  So.  801.  1J6  Miss.  858. 

Where  husband  and  wife  verb 
changed  stores  and  stocks  of  go 
wife  paid  indebtedness  on  acc< 
the  store  taken,  her  trustee  ii 
mptcy  held  not  entitled  to  bold  1 
band  liable  for  the  indebtedi 
paid.    Id. 

73)1.  -^  Trusl  fn  favor  of  hi 
—A  secret  trust  in  property  de' 
a  bankrupt's  wife,  and  which  s 
veyed  to  her  busband  after  ba 
cy,  held  not  to  bare  been  recogi 
consent  decree  in  suit  by  the 
set  aside  the  conveyance,  so  as 
title  husband's  credltora  to  rei 
property  received  by  wife  uni 
cree.  Chapman  v.  Whitsett, 
873,  150  C.  0.  A.  135. 

Despite  this  section,  held  that 
section  47,  aa  amended  in  1910, 
of  bankrupt  may  reach  surplus 
accruing  under  testamentary  tr 
support  of  bankrupt.  In  re  B 
(D.  C.)  243  F.  268. 

731. Sale*   In    bulk^Unc 

Washington  Sales  in  Bulk  A 
Bankruptcy  Act,  {  70,  pars.  4, 
sectJon  67e,  trustee  held  enti 
purchase  price  of  stock  of  goo 
in  bulk  aa  against  creditors  na 
the  list  furnished  the  purchaser 
vendor.  In  re  Thompson  (D.  i 
F.  602. 

Under  Washington  Sales  in  Bi 
Bale  of  stock  of  goods  held  frat 
if  not  accompanied  by  a  verified 
creditors,  or  if  a  large  number  < 
itors  is  omitted,  and  the  pai'Chai 
notice  before  the  purchase  p 
paid.    Id. 

A  creditors'  bill  may  be  mai 
by    a   trustee    in   bankruptcy 
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IB  who  hare  parcbkBed  and  diapOBed 
:he  entire  BBBots  id  TioUtion  of  the 
k  Sales  law.    Niklatia  v.  I/eaaenhop, 

N.  W.  1019,  90  Neb.  803. 
rj.  Rights  and  HabllltiN  9f  par- 
te   trantfar^-See     Deposit    Nat. 
ik  T.  Haj,  105  Ati.  463.  262  Pa.  3S8. 

familf  corporatioo.  organiied  by  a 
krupt  when  tDSolTent,  to  wbich  ha 
isf erred  bis  propert;  in  an  attempt 
place  it  beyond  the  reach  of  credl- 
!,  and  which  borrowed  mone;  and 
1  off  certain  judgment  liens  on  th« 
pert?,  occupies  no  better  position 
3  respect  to  the  property  than  the 
krupt,  and  is  not  entitled  to  subro- 
on  to  such  liena.  In  re  UUec  <D. 
253  F.  S45. 

tk.  ^—  Parsons  Halila^-An  attor- 
of  a  bankrupt,  who  had  received 
1  belonging  to  the  bankrupt  before 

petition  was  filed  and  the  bankrupt 

oonsented  to  appointment  of  a  re- 
er,  could  not,  after  such  tiling,  pro- 
!  certificates  of  deposit  payable  to 
order,  and  indorse  the  same  in 
ik  to  the  bankrupt,  as  the  recelv- 
had  possessory  right  to  the  bank- 
C'a  estate,  end  the  filing  of  the  pe- 
rn  did   not   change   the   relation   of 

attorney  as  to  property  of  bis  cli- 

in  bia  hands,  and  did  not  authoriie 
to  withhold  the  money  from  the 
krupt,  and  hence  luch  attorney  is 
le  to  the  trustee  in  bankruptcy  for 

delivery  of  the  certificates  to  the 
krapt,  enabling  him  to  defraud  his 
iitora,    Arnold   t.   Horrigan   (C.   C. 

238  F.  39. 

31.  CondltloM*    prvoB^ait— A 

rtee  may  maintain  a  suit  to  recover 
perty  fraudulently  conveyed,  with- 
provins  injury  or  first  obtainiDf 
cment  on  his  claim.    Davis  v.  Gates 

C.)  235  F.  102. 

idividual  creditors  of  banktapt, 
■se  conveyance  was  void,  could  not 
ntain  suit  to  have  it  canceled  and 
perty  sold  to  satiafy  their  demands, 
liout  showing  their  motion  in  bank- 
tcy  court  to  have  truatee  proceed 
inst  property,  or  hla  refusal  to  take 
>s  to  administer  it  as  part  of  bank- 
t's  estate.  Wright  v.  H.  B.  Bhrllcb 
ii.,  91  S.  E.  412,  148  Ga.  400. 
)m.  —  ] urisd lotion ^n  a  cass  re- 
■ed  generally,  after  adjudication, 
er  section  22,  and  according  to  Qen- 
1  Order  12  (Comp.  St  1918,  p. 
85)  whereby  all  proceedings,  ex- 
t  such  as  are  required  to  be  had 
)re  the  jodge,  were  thereafter  to 
had  before  the  referee,  who  was  to 
form  dnt]ea  be  was  empowered  by 
act  to  perform,  the  referee  had 
isdictlon   of   a   hill   in    equity,   filed 

tbe  trustee  under  section  70e,  to 
id  tranifers  In  fraud  of  creditors; 
king  in  the  act  or  general  orders  ex- 
ssly  requiring  such  proceedings  to 
had  before  tbe  Judge,  and  aectlona 
),  38(4).  42a,  42c.  and  General  Or- 

3  (Comp.  St  1916,  p.  11383),  per- 


mitting  an  Inference  in  bvor  of  tfaa 
referee  exercising  jurisdiction.  In  r« 
Weidhom  (C.  C.  A.)  253  F.  28. 

A  District  Court  has  jurisdiction  in 
equity  of  a  suit  by  a  trustee  to  set 
aside  a  fraudulent  conveyance  of  prop- 
erty by  the  bankrupt  without  consent 
of  the  defendant,  under  section  70e, 
and  section  23b  as  amended  by  Act 
June  25,  1910.  {  7.  Davis  v.  Gates 
(D.  C.)  236  F.  192. 

A  plenary  suit  against  purchaser 
from  bankrupt  nbo  did  not  comply  with 
Eem.  &  Bal.  Code  Wash.  {  5296,  re- 
lating to  bulk  sales,  brought  by  trus- 
tee under  Bankruptcy  Act  J  79e,  as 
amended  by  Act  Feb,  5.  1903,  E  Ifl, 
may  in  view  of  sections  23a,  23h,  60b, 
and  67e,  be  removed  by  nonresident 
purchaser  to  federal  court  on  ground 
of  diversity  of  citizenship.  Ewing  v- 
S.  L.  Leszynsky  &  Co.  (D.  G.)  238  F. 
611. 

Under  section  23b,  as  amended  by 
Act  June  25,  1810,  and  section  TOe, 
bankruptcy  court  of  California  has 
jurisdiction  over  suit  by  trustee  of 
California  bankrupt  against  citizens  of 
California  to  set  aside  alleged  fraudu- 
lent transfer  of  Waabington  lands, 
made  more  than  four  months  before 
petition,  where  recovery  of  value  of 
property  was  sought.  Hall  t.  Glenn 
(D.  C.)  247  F.  997. 

A  court  of  bankruptcy  is  without  ju- 
riadiction,  under  sections  23b,  60b,  67c, 
70e,  of  a  suit  in  equity  by  bankrupt's 
trustee  to  recover  land,  poaacssion  of 
wbich  the  bankrupt  surrendered  to  his 
father  within  four  months  of  adjudica- 
tion on  theory  that  title  had  passed  to 
bankrupt  by  virtue  of  a  parol  gift 
from  the  father.  Flanders  v.  Coleman 
(D.  C.)  249  F.  757. 

Where  a  husband  is  insolvent  and 
aells  part  of  bis  property,  and  gives 
tbe  money  to  his  wife,  his  trustee  in 
bankruptcy  may  aue  in  a  state  court 
to  enjoin  her  from  disposing  of  the 
money,  tor  a  receiver,  and  to  require 
delivery  of  tbe  money  to  the  trustee. 
Petrie  V.  BnfflngtoD  (W.  Ta.)  90  3.  E. 
657. 

73h.  -^  Injunction  and  rsoaiver.— 
Where  suit  by  trustee,  attacking  al- 
leged fraudulent  transfer  of  bankrupt, 
was  treated  as  one  to  collect  proceeds 
of  Isnd  transferred,  federal  court  in 
which  suit  was  instituted  may  grant 
injunction  against  transfer  or  incum- 
brance of  land  involved.  Hall  v.  Glenn 
(D.  C.)   247  F.  997. 

Where  a  biU  by  a  trustee  In  bank- 
ruptcy against  the  bankrupt's  wife  to 
enjoin  her  disposal  of  money  given  to 
ber  by  tbe  bankrupt  while  insolvent 
alleges  that  the  wife  has  the  money, 
and  she  admits  the  sllegations  of  tbe 
bill,  a  special  receiver  may  he  appoint- 
ed nnder  Code  W.  Va.  1913,  c.  133.  | 
28  (sec  4974).  Petrie  t.  Bufflngton 
(W.  Va.)  90  S.  B.  B07. 

73o.  —  Partlas.— Bankruptcy  Law. 
aa  amended  in  1903,  allowing  a  trua- 
(2219) 
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tee  to  britiK  suit  for  property  in  tbe 

bankruptcy  court  or  the  itate  court, 
held  not  to  prevent  a  third  pereoD 
brmgiuE  tuit  therefor  againBt  the  trus- 
tee in  the  state  court.  Peters  v.  Bow- 
ers (Colo.)  168  P.  1101.    • 

73p.  —  Pleading.— Bill  by  trustee, 
attacking  trBuEfers  b;  bankrupt  and 
payments  ol  interest  to  tranaCereea, 
who  at  time  of  trEmafers  were  cred- 
itors, held  insufficient  to  state  cause  o( 
action.  Criin  r.  Kice,  232  F.  670,  146 
C.  C.  A.  528. 

Fraud  on  the  part  of  the  grantor, 
participated  or  acquiesced  in  by  the 
(rantee,  must  be  not  onJy  proved  but 
particularly  alleged.  Davis  t.  Gates 
(D.  C.)   235  F.  192.- 

Whiie  ordinarily,  in  creditors'  suit, 
creditor  must  first  obtain  juugment  to 
give  neceasary  lien  on  pronrrty,  that 
question  canuot,  on  objection  a  to  ju- 
risdiction, be  raised  in  suit  by  trustee 
in  bankruptcy  to  set  aside  alleged 
fraudulent  tranafer  of  bankrupt,  but 
may  bo  raised  by  demurrer.  Hall  v. 
Glenn  (D.  C.)   247  F.  097. 

In  a  bill  by  a  trustee  in  bankruptcy 
to  reduce  to  poaaesaiou  property  fraud- 
uienOy  transferred,  there  is  no  necessi- 
ty to  aver  the  names  of  the  several 
simple  contract  creditors  represented 
by  the  trustee,  or  the  amount  due  eacli, 
or. to  aver  which  creditors  were  uo- 
secured.  Barrett  v.  Kaigler  (Ala.)  78 
So.  3l'0. 

Petition,  alleging  defendant's  indebt- 
edness, that  while  insolvent  he  execut- 
ed void  conveyance  to  delay  and  de- 
fraud creditors,  and  tbat  petitioners, 
who  had  not  proved  claim  in  bankrupt- 
cy, sued  ont  and  levied  attachment  on 
lands  in  debtor's  poasession,  praying 
for  sale  to  satisfy  tJieir  demand,  stated 
no  cause  of  action.  Wright  v.  H.  B. 
Ehrlich  &  Co.,  81  8.  E.  413,  148  Ga. 
400. 

73q.  —  Evidenoe.— In  suit  by  hus- 
band's trustee  in  bankruptcy  to  set 
aside,  ea  fraud  upon  creditor!,  deed 
executed  by  husband  pursuant  to  an 
antenuptial  agreement,  evidence  held 
insufficient  to  show  wife's  participation 
in  fraud.  Kobertson  v.  Schlotzhauer, 
243  V.  324.  156  C.  C.  A,  104. 

Evidence  held  to  sustain  a  decree 
fur  defendants  in  a  suit  by  a  trustee 
to  set  aside  a  conveyance  of  real  es- 
tate by  bankrupt  and  his  wife  prior  to 
the  bankruptcy;  it  appearing  that  the 
property  was  the  separate  estate  of  the 
wife.  Young  v.  Evants  (C.  C.  A.)  251 
F.  232. 

A  defendant,  Rssurting  the  validity  of 
a  conveyance  by  one  in  failing  dr- 
cumstnnces,  who  thereafter  became  a 
linakriipt,  has  the  burden  of  proving  it 
was  nut  in  fraud  of  creditors.  Wins- 
lovr  v.  Stjab  (D.  C.)   233  F.  305. 

In  a  suit  to  set  aside  a  fraudulent 
conveyance,  circumstantini  evidence  to 
prove  fraud  must  be  Considered  in  its 
enlircty.  Uavis  v.  Gates  (D.  0.)  235 
F,  l[i2, 
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In  suit  by  truates  In  bonkri 
subject  lands  to  payment  of 
invested  in  improvements  the 
defraud  creditors,  evidence  as  t 
rtipt's  financial  condition  at  i 
trial  11  years  after  the  fn 
transadions,  held  irrelevant. 
T.'Arrowood  (N.  C.)  94  1$.  E. 

In  an  action  by  a  trustee  u 
rnptcy  to  set  aside  a  convey 
husband  to  his  wife  more  thj 
months  before  .bankruptcy,  demi 
evidence  held  properly  sustained 
T.  Bailey  (Okl.)  174  P.  10(15. 

Although  a  void  sale  under  Gi 
S.  D.  I  2360,  is  validated  by  a 
quent  delivery  before  liens  atu 
burden  is  on  the  vendee  to  ahi 
possession  was  taken  when  the 
was  lawfully  capable  of  tnmn 
such  property.  Lockhart  v.  B 
D.)  167  N.  W.  164. 

73r. Extsnt    of    raoovM 

der  Code  Miss.  1906.  {  2522  whi 
verbally  transferred  store  am 
of  goods  to  husband  who  ma 
purchases,  wife's  trustee  in  ban 
held  only  entitled  to  recover 
and  property  on  hand  constitati 
iect  of  invalid  conveyance.  Mc 
Guide,  77  So.  801,  U6  Miss.  S 

73>. J  udgineirt.-^rustee 

deed  of  trust  executed  by  one 
quently  adjudicated  a  voluntas 
mpt  held.  In  view  of  bis  partii 
in  and  aid  to  bankrupt  in  cot 
with  a  suit  against  creditors  1 
declared  invalid  deed  of  trust  b 
rupt,  bound  by  the  decision  ded 
invalid.  In  re  Dashlell,  246 
158  C.  C.  A.  430,  certiorari 
DashieU  v.  Fitihugh,  38  S.  Gt.  4 
U.  S.  674.  62  L.  Ed.  933. 

Creditors  for  whose  benefit  bi 
bad  previously  executed  deed  in 
of  general  assignment  held  not 
to  complain  of  decree  to  whit 
were  not  parties,  declaring  tra 
Invalid,  where  they  had  knowled 
trustee  was  co -opera ting  with 
rupt's  representative  in  aneh 
was  sobmitting  matter  to  detem 
of   court.      Id. 

Sach  creditors  held  to  have 
of  proving  that  tbey  had  no  km 
of  proceedings.     Id. 

73Vt-  Praparty  aubjMt  to  ni 
—Validity  of  security  deed,  « 
by  bankrupt  and  claimed  to  be 
ed  with  usury,  held  determin 
bankruptcy  court,  though  ho. 
deed  did  not  file  proof  of  its  els 
secured  debt  or  file  an  inter 
In  re  Whiteside  (D.  C.)  230  F. 

Ti'uslee  in  bankruptcy,  whoix 
rupt  had  mortgaged  chattels,  b 
entitled  to  proceeds  of  a  fire 
on  sncb  chattels  taken  oat  b; 
gagee,  on  thcor;  that,  mortgag< 
iuvatid.  mortgagee  had  no  insort 
tcrost.  In  re  Stocky  Trucking 
ging  Co.  (D.  O.)  240  F.  427. 
Trustee  in  bankruptcy,  who  i 
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oceeda  of  poUdea  on  mortciged  cbat- 
a  oHciiudlj  beloDsiDf  to  bankrupt, 
Id  not  entitled  tbereto  becsuse  mort- 
Ee  was  tsben  in  name  of  another  for 
De£t  of  real  mortgagee.  Id. 
Despite  sectioDH  4TB-S0b,  67a,  70, 
Id,  that  where  trustee  takea  posses- 
iD  of  mortgaged  property,  mid  on 
:^clOGure  proceeds  are  inHuffioient  to 
icbarge  last  mortgage,  rents  collect- 
between  adjadieatioa  and  foreelo- 
re  may  be  required  to  be  applied  to 
uidation  of  such  mortgage.  In  re 
loner  &  Smith  (D.  C.)  243  F.  984.  or- 
r  affirmed  liindaell  t.  Liberty  Trust 
..  (C.  C.  A.)  248  F.  112. 
itelatire  to  whetber  real  estate  mort- 
ge  covered  machines  on  mortgaged 
emises,  trustee  of  bankrupt  mort- 
gor  stands  in  no  better  position  than 
irtgagor.  In  re  RdbbcII  Falla  Co. 
.  C.)  240  F.  260. 

A  large  heavy  pa  per -ma  king  ma- 
ine,  partly  installed  at  time  owner 
:anie  bankrupt,  beld  to  pass  under 
irtgage  as  part  of  land.  Id. 
i  contractor' a  application  (or  per- 
iDance  bond,  assigmng  to  tbe  surety 
npaiiy,  in  event  of  nonperformance, 
contractor's  interest  in  toola,  plant, 
iterials.  etc.,  has  no  greater  force 
La  chattel  mortgage,  and,  as  between 
rety.  company  and  trustee  in  bank- 
ptcy  of  contractor,  it  is  to  be  re- 
rded  as  if  it  were  on  its  face  a  chat- 
mortgage.  In  re  Schilling  (D.  C.) 
I  P.  966. 

Crustee  and  purchaser  of  mortgage 
tes,  who  Cook  possession  under  the 
irtgage,  disposed  of  personal  prop- 
:y,  and  collected  rents  and  profits, 
t,  as  appears  from  their  accounting, 
pended  more  than  they  received, 
lit  account  to  the  mortgagor's  traa- 

■  in  bankraptc;  for  peraooalty  left 
their  hands,  but  for  no  money  re- 
pts.  Brown  T.  Crawford  (D.  C.) 
i   F.  248." 

'4.  GoDdt  plwlgwl  by  bankrupts— 
here  a  bankrupt  baa  pledged  hia  own 
1    customers'   securities,   his    securi- 

■  are  to  be  applied  first  to  the  pay- 
ot,  then  those  of  his  customers. 
tatfully  pledged,  and  lastly  those  of 

customers   wrongfully   pledged.    In 
H.  B.  HoUins  &  Co.,  232  F.  124.  146 

C.  A.  316,  certiorari  denied  H.  B. 
lUina  &  Co.  v.  Everett,  36  S.  Ct, 
y  241  U.  S.  675,  60  L.  Ed.  1232. 
L  customer  whose  aecnritiea  were 
htfully  repledged  by  tbe  bankrupt, 
:b  those  of  several  customers,  and 
o  lost  some  of  his  secorities  on  some 

the  loans,  la  entitled  to  an  equal 
.□unt  of  the  aurplua  on  other  loans 

against  general  creditors.  Id. 
L  trustee  can  have  tbe  bonds  of  the 
ikrupt  corporation  pledged  for  a  debt 
icb  had  been  paid,  and  which  are 
d  by  the  pledgee  to  secure  the  debt 
another,  canceled,  though  there  was 

fraud.  Firnt  Nat.  Bank  v.  Towner, 
*  F.  433,  152  g.  C.  A,  311. 


Trustee  in  baokniptcy  hae  right  to 
redeent  property  which  has  been  pledg- 
ed by  bankrupt,  and  ahould  exercise 
that  right,  where  for  benefit  of  credi- 
tora.  In  re  East  Stroudsburg  Supply 
&  Construction  Co.  {D.  C.)  248  F.  35C 

A  second  ^edge  of  crude  rubber, 
which  the  owner  had  stored  with  an 
independent  warehouseman,  is  valid  aa 
against  the  trustee  in  bankruptcy  of  the 
owner,  the  original  pledgee  and  ware- 
houseman having  been  notified  of  the 
pledge,  for  the  owner  had  at  least  a 
right  of  redemption  and  a  paper  assign- 
ment of  a  chose  in  action,  witbout  oth- 
er delivery  than  of  itsell,  and  without 
notice  to  the  one  in  possession  of  what 
is  transferred,  pasaes  goo'd  title  against 
a  trustee  in  bankruptcy.  In  re  Ger- 
mantown  Almegum  Mfg.  Co.  (0.  C.)  251 
F.  755. 

Where  installment  coDttacts,  under 
which  seller  continued  to  collect  in- 
stallments.  were  legally  pledged  to  se- 
cure a  loan,  the  pledgee,  on  the  pledg- 
or's bankruptcy,  nas  entitled  to  lien  on 
collections  in  hands  of  trustee,  though 
no  notice  of  assignment  bad  been  giveu 
to  debtors  until  shortly  before  bank- 
ruptcy itnd  until  after  the  pledgee  had 
knowledge  of  the  insolvency.  Barker 
Piano  Co.  V.  Commercial  Security  Go. 
(Conn.)  103  A.  328. 

Where  «  pledge  of  bstallment  con- 
tracts, under  wbich  pledgor  continued 
to  collect  installments,  was  made  to  se- 
cure loan,  which  was  ultra  vires,  the 
pledgee  though  entitled  upon  pledgor's 
bankruptcy  to  retain  the  contracts  un- 
til payment  of  debt,  was  not  entitled 
to  interest  in  or  lien  upon  collections 
in  hands  of  seller's  trustee.    Id. 

Where  bankrupt  had  pledged  stock 
more  than  four  months  before  bank- 
ruptcy, trustee  held  to  take  title  sub- 
ject to  the  interest  of  the  pledgee. 
Griffin  v.  Smith  (Cat.)  171  P.  92. 

A  pledge  of  corporate  stock,  made 
several  years  before  the  pledgor  became 
m  bankrupt,  is  not  avoidable  by  the 
pledgor's  trustee  in  bankruptcy.  First 
Nat  Bank  of  Waterloo  v.  Eichauge 
Nat  Bank  of  Seneca  Fails  (Sup.)  164 
N.  r.  S.  1092,  179  App.  Div.  22.  affirm- 
ing judgment  153  N.  T.  S.  818,  179  App. 
Div.  22. 

75.  EqultaWs  rf|lita  dI  third  paraoas. 
— Where  creditor  company,  without  au- 
thority obtained  possession  of  funds  be- 
longing to  debtor  corporation,  such  un- 
authorized possession  of  funds  did  not, 
on  bsnkruptcy  of  debtor  company,  enti- 
tle creditor  company  to  apply  them  to 
payment  of  its  own  claim  to  prejudice 
of  other  creditors.  Emerson  v.  Fisher, 
24fl  F.  642.  158  C.  C.  A.  598. 

Trustee  in  bankruptcy  takes  rights 
wbich  bankrupt  may  have  bad,  coupled 
with  those  any  creditor  might  have  as- 
serted against  bankrupt's  property;  but 
third  persons  may  assert  against  the 
trusteea  an;  rights  which  they  might 
have  asserted  against  the  bankrupt. 
In  re  Hawley  Dowa-UraCt  Furnace  Co. 
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(D.  G.)  233  F.  451,  denying  rehearing 
(D.  C.)  230  F.  471. 

A, bankrupt,  who  attempted  to  secure 
a  loan  from  a  bank  by  depositing  as 
collateral  a  second  mortgage,  the  bank 
being  prevented  by  law  from  taking  tl»e 
second  mortgage  as  collateral,  entered 
into  an  agreement  with  the  borrower 
that  it  should  receive  the  same  as  his 
attorney  in  fact  or  agent,  and  protect 
itself  by  collecting  the  installments  due 
and  using  them  to  discharge  the  debt. 
Held  that,  after  bankruptcy,  the  bank, 
while  it  might  be  deemed  a  secured 
creditor,  was  not  entitled  to  an  assign- 
isent  of  the  mortgage  by  the  trustees 
as  a  matter  of  law,  and  could  not  com- 
pel such  assignment;  the  trustee  hav- 
ing the  option  \>t  disposing  of  the  mort- 
gage and  discharging  the  claim  of  the 
bank,  or  having  such  claim  attach  to 
the  proceeds.  In  re  Friedman  (D.  C.) 
241  F.  603. 

Creditor,  who  discharged  lien  of 
Florida  landlord  on  bankrupt's  mer- 
chandise, and  then  had  it  transported 
to  foreign  state,  held,  on  ancillary  pro- 
ceedings, entitled  to  have  lien  for 
amount  of  rent  paid,  but  not  for  trans^ 
portation  charges.  In  re  Einstein  (D. 
C.)  245  F.  189. 

Under  sections  67,  70,  the  trustee 
takes  only  the  bankrupt's  equity  in  the 
property,  subject  to  valid  liens,  and  the 
lienholder,  unless  restrained,  may  en- 
force the  lien  without  regard  to  the 
bankruptcy  court.  In  re  North  Star 
Ice  &  Coal  Co.  (D.  C.)  252  F.  301. 

The  trustee  in  bankruptcy  takes  only 
such  title  and  interest  in  the  property 
as  the  bankrupt  has  at  the  time  of  fil- 
ing the  petition,  and  so  took  title  to 
the  homestead,  possession  of  which  had 
been  decreed  to  the  wife  on  divorce 
subject  to  her  rights.  Brown  v.  Brown, 
189  S.  W.  921,  172  Ky.  754. 

Trustee  in  bankruptcy  of  contractor 
with  state  to  install  plumbing  held 
postponed  to  rights  of  surety  for  con- 
tractor, which  performed  on  the  con- 
tractor's default.  Derby  v.  United 
States  Fidelity  &  Guaranty  Co.  (Or.) 
169  P.  500. 

Where  wife  paid  seven-eighths  pur- 
chase price  of  land  taken  in  name  of 
husband,  who  bought  goods,  giving  note 
and  mortgage  to  seller,  which  borrow- 
ed money  from  bank,  depositing  ac- 
counts and  the  note  as  collateral,  and 
seller  was  thereafter  declared  bank- 
rupt, and  the  trustee  recovered  the  col- 
lateral from  the  bank,  trustee's  rights 
held  superior  to  secret  equity  of  wife. 
Gee  V.  Parks  (Tex.  Civ.  App.)  193  S. 
W.  767. 

A  trustee  in  bankruptcy,  upon  adju- 
dication, steps  into  shoes  of  bankrupt, 
and  takes  subject  to  equities  and  liens. 
Goodwin  y.  Barre  Sav.  Bank  &  Trust 
Co.  (Vt.)  100  A.  34. 

77.  Partnership  and  Individual  prop- 

iHy^-Seat  in  Stock  Exchange,  though 
in  the  name  of  a  partner,  held  a  firm, 
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instead  of  an  individual,  asset  In  re 
Stringer  (C.  C.  A.)  253  F.  352. 

77a.  Effect     of    oomposltlonMInder 
sections  21g,  70f,  held,  that  after  con- 
firmation of  composition  property  be- 
longing to  bankrupt  should  not  be  de- 
livered  to   receiver,   and,   having  been 
delivered,  bankruptcy  court  cannot  take 
jurisdiction  of  claims   thereto.     In  re 
Hollins,  238  F.  787,  151  C.  C.  A.  637, 
reversing  order    (D.  C.)   In  re   H-  B. 
HoUins  &  Co.  (D.  C.)  230  F.  920. 

Where  a  composition  is  accepted  by 
the  creditors  and  confirmed  by  the 
court,  the  estate  thereupon  revests  in 
in  the  bankrupt.  In  re  McNeil  Cor- 
poration  (D.  C.)  249  F.  765. 

77b.  Appraisal  of  property^— Apprais- 
ers appointed  to  value  property  of 
bankrupt  should  make  a  reliable  inven- 
tory, especially  where  receivers  are 
operating  the  business,  and  their  fees 
should  be  paid  on  basis  of  a  careful 
inventory.  In  re  Mills  Tea  &  Butter 
Co.    (D.  C.)  235  F.  812. 

Award  of  $250  each  to  appraisers  of 
bankrupt's    property   held    not    clearly 
excessive;     the    bankrupt    owning    30 
stores  scattered  throughout  four  states 
Id. 

Under  section  70b,  appraisal  by  per- 
sons appointed  by  court  will  be  as- 
sumed honest  and  accurate,  and  i^Me 
approval  of  court  is  unnecessary,  if 
property  be  sold  for  75  per  cent,  of 
the  amount  of  appraisal,  court  is  bound, 
if  less  sum  be  bid,  to  use  its  best  dis- 
cretion in  the  matter.  In  re  Aniericfln 
Beaver  Co.  (D.  C.)  242  F.  599,  decree 
affirmed  Jacobsohn  v.  Larkey,  24:5  F. 
538,  157  C.  C,  A.  650. 

II.  ASSETS    OF    BANKRUPT     COR- 
PORATION 

771/2-  Assets  In  general.— Under  sec- 
tion 70a,  subsecs.  4  and  6,  the  trustee 
in  bankruptcy  is  charged  with  the  duty 
of  collecting  all  the  assets  of  tbe  cor- 
porate bankrupt  whether  due  by  ^^^" 
tract  or  withheld  by  one  who  ^  Y^-y. 
zled  from  the  bankrupt.  Floyd  '^'  ^^ 
ton   (N.  C.)   89  S.  E.  998. 

The  trustee  in  bankruptcy  ot  *  .  ' 
poration  held  properly   allowed     J^,l^" 


bolder 
sident 


tervene  in  an  action  by  a  shar^ 
seeking  to  recover  from  the  P*"^^*^^ 
the  value  of  his  stock  which  h*^  ^^. 
destroyed  by  the  president's  e«**^^  ^^ 
ment  of   the    entire   corporate     *^ 

79.  Assessment    on    unpaid    ^    rpV 

Where  no  money  was  paid  for  ^  for 
rate  stock  when  originally  issU^^^jn 
property  concededly  worth  le&^  di- 
the  par  value  of  the  stock,  and  *^^  ^f 
rectors  did  not  determine  the  ^^^fL  if 
the  property,  it  would  be  assesff^^JL  J^s. 
still  in  the  hands  of  the  original  ^^\L\fer 
In  re  Manufacturers*  Box  &  lA***^ 
Co.  (D.  C.)  251  F.  967.  ^        ^, 

A  holder  of  corporate  stock,  vri^^    ^, 
puted  knowledge  that  it  had  b^^^ 
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ed  br  th«  corporation  to  its  fncfirpo- 
ton  for  property  which  was  an  iuade- 
ate  coQBideratioD,  would  b«  liable  to 
aBseBsment  thereon  for  such  amount, 
t  exctedinf  the  difference  between 
i  fair  value  of  the  propertj  and  the 
[  TBiae  of  the  stock,  aa  wonid  be 
eded  to  pa;  allowed  daima  in  bank- 
ptcr    and    administration    espen*ea. 

Under  the  New  Jersey  deciaiona  pay- 
^nt  of  a  stock  subscription  is  good 
against  creditora  of  an  ioaolTent  cor- 
rBtion  only,  where  payment  has  been 
ide  in  money,  oi  what  may  fairly  be 
naidered  aa  money's  worth.  Id. 
i.  trustee  in  bankruptcy,  as  a  rep- 
lentative  of  the  creditors,  may  ra- 
ce anpoid  stock  subscriptions  if  nec- 
tary tor  the  benefit  of  all  the  cred- 
ra.     Da  Mutb   v.  Faw   (Wash.)   174 

la 

to. Prvoeedlnga   far  aasessmsnt 

call^-An  order  of  the  bBnlfroptcy 
irt  directing  that  an  aBsessmeDt  be 
ied  BgaiusC  stockholders,  who  had 
t  been  paid  the  fuU  value  of  their 
irea,  iB  conclusive  aa  to  the  neces- 
y  of  the  assesament  and  as  to  the 
Le,  but  is  not  conclusive  in  an  action 
linst  the  Btockholiier.  that  the  stock 
a  not  full-paid.  Enright  v.  Heck- 
ler,  240  F.  863,  163  C.  C.  A.  649. 
Ln  order  of  the  referee  in  bankrupt- 
levying  an  aasessment  of  100  per 
It.  on  all  Btockholdera  cannot  be 
pported,  where  the  bankrupt  cor- 
ration  was  the  owner  of  much  val- 
ble  property,  and  tbe  referee  made 
finding  as  to  the  proportion  to  which 
ch  share  wss  liable  to  aseeasment, 
■  that  responsibility  cannot  be  shift- 
to  successive  juries.  In  re  Canister 
..  (C.  C.  A.)  252  F.  70. 
Co  autboriie  an  assessment  upon 
ickholders  of  a  bankrupt  corporation 
is  necessary  for  tbe  referee,  inter 
n,  to  find  (1)  that  the  assets  of  the 
mpany  are  insufficient  to  pay  itB 
ate:  (2)  that  the  stock,  or  some  of 
was  not  paid  for  in  full,   and  that 

>  holders  thereof  had,  or  are  cbarge- 
le  with,  knowledge  of  that  fact  in  tbe 
julrement  of  the  stock;  and  (3)  the 
3  rata  share  that  the  holders  of  such 
)cb  mnat  pay,  up  to  the  par  value 
>reof,  in  order  to  liquidate  tbe  in- 
b ted n ess    of    the   company    and    pay 

>  expenses  of  the  proceeding.  When 
;b  findings  have  been  made,  the  ref- 
;e  may  order  an  assessment  upon  the 
Iders  of  such  unpaid  stock  for  any 
lonnt    of   the    unpaid    portion    found 

be  necessary,  and  for  such  amount 
ly.     In  re  Canister  Co.   (D.  C.)  248 

687. 
Drder  of  referee  In  bankruptcy,  pur- 
int  to  petition  in  the  proceeding,  that 
stockholder  of  bankrupt  pay  a  cer- 
n  amount  per  share,  and  in  default 
ireof  directing  suit  by  trustee,  is  not 
id  because   on  order   to   show   csuse 


mailed  him,  instead  of  peraonal  serv- 
ice, but,  wMle  determinative  of  amoont 
of  debt,  and  authorizing  suit,  does  not 
foreclose  defenses.  Courtney  t. 
Youngs   (Mich.)   168  N.  W.  441. 

81.  ^—  ProoMdings  to  mllMt  u- 
•eas men t.;— Where  corporation  became 
bsukrupt,  although  stock  subacripUons 
to  a  considerable  amount  were  unpaid, 
trustee  In  bankruptcy  ms;  sue  aub- 
acribers  who  nuntbered  about  3,000, 
many  of  whom  were  insolvent;  collec- 
tion of  subscriptions  from  solvent 
stockholders  being  necessary  to  dis- 
charge corporate  liabilities.  Eelley  v. 
Aarons  (D.  C.)  238  F.  906. 

Where  District  Court  suthoriied 
plaintiff,  aa  trustee  of  bankrupt  cor- 
poration, to  call  on  defendant  for 
amount  due  on  subscription  for  stock, 
and  to  bring  action,  defendant  cannot 
attack  tbat  order  collaterally.  Jeffery 
V.  Selwyn,  115  N.  E.  275.  220  N.  T.  77, 
affirming  order  169  N.  X.  8.  430,  173 
App.   Div.   217. 

The  statute  does  not,  till  order  of 
the  referee  in  bankruptcy,  begin  to 
run  against  action  by  trustee  in  bank- 
ruptcy of  a  corporation  against  a 
stockholder  because  of  issueoce  of 
stock  for  property  at  too  high  a  vslna- 
tion.  Courtney  v.  Yonnga  (Mich.)  168 
N.  W.  441. 

82.  ^—  Ptraons  llablo.— Actual  no- 
tice to  a  purchaser  of  corporate  stock 
that  it  was  originally  issued  vritbout 
having  been  fuUj  paid  is  not  neceasary, 
and  his  knowledge  of  facta  impeUiag 
an  ordinary  and  careful  investor  to  in- 
quire whether  it  was  fully  paid,  which 
inquiry  would  have  shown  thst  It  was 
not,  would  be  sufiScient  notice  to  make 
him  liable  to  an  assessment.  In  re 
Manufacturers'  Box  ft  Lumber  Co.  (D. 
C.)  251  P.  967. 

A  purchaser  of  corporate  stock  from 
the  incorporators,  who  knew  that  the 
corporation  waa  In  financial  difficulties, 
and  that  part  of  its  pledged  book  ac- 
counts, taken  up  by  him  in  considera- 
tion of  its  company's  note  and  all  the 
stock,  were  not  genuine,  and  who  ex- 
amined the  books,  was  chargeable  with 
further  inquiry,  which  would  have 
shown  hfm  that  property  taken  by  tbe 
corporation  was  an  inadequate  conald- 
eraCion  tor  the 'Original  stock.     Id. 

831/2.  Dlversion'of  corporata  assats 
la  general. — Assignment  by  corporation 
of  property  to  a  trustee  for  operation 
for  benefit  of  creditors,  made  more 
than  four  months  before  bankruptcy, 
cannot  be  questioned  in  bankruptcy 
proceedings.  In  ro  Creech  Bros.  Lum- 
ber Co.,  240  F.  8,  163  C.  C.  A.  44. 

In  view  of  aection  70a  and  47a2,  a 
trustee  of  a  bankrirpt  corporation  may 
maintain  an  action  to  recover  assets 
of  the  corporation  which  have  been 
unlawfully  diverted,  where  necessary 
to  liquidate  claims  of  creditors  of  cor- 
poration. MUej  V.  Heaney  (Wis.)  160 
N.  W.  64. 
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84.  Stttotory  liability  of  stoclcliold. 
•re  and  directored— A  stockholder  of  a 
Minnesota  corporation  is  liable  for  tbe 
difference  between  the  par  value  of  his 
stock  and  the  agreed  anwunt  he  paid 
therefor  only  to  those  giving  credit  on 
the  capital  stock,  notwithstanding  Gen. 
St.  Minn.  1913,  §  6193,  and  such  lia- 
bility cannot  be  enforced  by  the  trustee 
in  bankruptcy.  Courtney  v.  Croxton, 
239  F.  247,  152  C.  C.  A.  235. 

The  liability  of  directors  of  a  cor- 
poration, who  declare  and  pay  divi- 
dends when  it  is  insolvent,  created  by 
Kurd's  Rev.  St.  111.  1915-16,  c.  32,  § 
19,  held  to  be  personal  to  creditors  of 
the  corporation,  and  not  enforceable 
by  its  trustee  in  bankruptcy.  Seeg- 
miller  v.  Day,  249  F.  177,  161  O.  O. 
A.  213. 

The  liability  of  stockholders  of  an 
Alabama  corporation  for  payment  of 
Btock  subscriptions  by  transfer  of  prop- 
erty fraudulently  overvalued  cannot  be 
enforced  by  its  trustee  in  bankruptcy, 
in  view  of  Code  Ala.  1907,  $  3744,  pro- 
viding the  only  remedy  to  defrauded 
creditors  of  a  corporation  and  Bank- 
ruptcy Act,  §  70;  Bankruptcy  Act,  § 
47,  as  amended  by  Act  June  25,  1910, 
not  applying.  In  re  Huffman-Salvar 
Roofing  Paint  Co.  (D.  O.)  234  F.  798. 

Whether  a  stockholder  of  a  bankrupt 
corporation  is  liable  to  the  estate  for 
the  diflerence  between  the  par  value 
of  the  stock  held  by  him  and  the 
amount  originally  paid  therefor  is  de- 
termined by  the  law  of  the  state  where 
the  corporation  was  incorporated.  In 
re  Manufacturers'  Box  &  Lumber  Co. 
(D.  C.)  251  F.  957. 

Under  the  statute,  authorizing  stock- 
holders' suits,  held,  that  the  right  of 
action,  if  any,  under  such  statute  to 
enforce  a  claimed  liability,  grounded  on 
the  alleged  fact  that  defendants  un- 
lawfully acquired  from  the  corporation 
certain  shares  of  its  stock,  is  in  the 
creditors  and  not  in  t\ie  trustee  in 
bankruptcy  of  the  corporation.  Smith 
V.  Kastor,  195  111.  App.  458;  Buell  v. 
Same,  Id.  464. 

Where  the  statutes  of  the  state  un- 
der which  a  bankrupt  foreign  corpora- 
tion is  organized  give  to  creditors  the 
right  of  action  to  enforce  payment  for 
stock,  the  fact  that^  the  corporation 
was  authorized  to  do  business  in  this 
state  docs  not  operate  to  give  such 
right  of  action  to  th^  trustee  in  bank- 
ruptcy.    Id. 

Under  Stock  Corporation  Law  N.  Y. 
§  59.  requiring,  as  a  condition  precedent 
to  the  enforcement  of  the  liability  of  a 
stockholder  for  the  amount  unpaid  on 
his  stock,  that  the  claim  of  the  credi- 
tor shall  first  be  established  by  judg- 
ment against  the  corporation  and  exe- 
cution be  returned  unsatisfied,  the  fact 
that  the  corporation  was  adjudicated 
a  bankrupt  and  creditors  enjoined  from 
suing,  is  no  excuse  for  failure  to  com- 
ply with  the  conditions,  where  it  did 
not  nppoar  that  at  time  suit  was  begun 
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agamst  stockholders,  injunction  was  in 
force,  etc  John  A.  Roebling's  Sons 
Co.  of  New  York  v.  Federal  Storage 
Battery  Car  Co.  (Sup.)  173  N.  I.  S. 
297. 

Where  a  corporation  was  dissolyed 
by  the  bankruptcy  court,  that  will  ex- 
cuse compliance  with  Stock  Corpora- 
tion Law  N.  Y.  §  59,  requiring  a  credi- 
tor to  reduce  his  claim  against  the 
corporation  to  judgment  before  seek- 
ing to  enforce  the  stockholder's  lia- 
bility for  amounts  unpaid  on  the  stock. 
Id. 

84(/i.  Mortgage  or  pledge  by  oor^« 
ration  d— Where  Stock  Corporation  Law 
N.  Y.  I  6,  as  to  stockholders'  consent 
to  mortgages,  was  not  complied  with, 
chattel  mortgage  held  void  as  against 
trustee  in  bankruptcy.  In  re  Progres- 
sive Wall  Paper  Corporation  (D.  C.) 
230  F.  171. 

84>/2-  Fraudaient  oonveyanoea  by  cor- 
poration in  general^-In  a  suit  to  set 
aside  a  mortgage,  evidence  held  to 
show  that,  when  a  corporation  purchas- 
ed 180  of  its  255  shares  of  stock  and 
gave  a  mortgage  on  its  plant  for  the 
indebtedness  thereby  created,  it  was 
thereby  rendered  insolvent,  whether 
solvent  or  insolvent  prior  to  the  trans- 
action. Coleman  v.  Tepel  (G.  C.  A.) 
230  F.  63. 

Recorded  bills  of  sale  and  chattel 
mortgage  executed  by  corporation  held 
to  put  subsequent  creditors  on  notice 
that  it  was  to  secure  debt  of  the  stock- 
holders, so  that  they  could  not  attack 
its  validity.  Shumpert  v.  National 
State  Bank  of  Columbia,  231  F.  82, 145 
C.  C.  A.  270. 

.  In  action  By  bankruptcy  trustee  to 
avoid  fraudulent  corporate  transfers 
under  section  70e,  authorizing  him  to 
avoid  transtfers  which  any  creditor 
might  have  avoided,  whether  transfers 
were  fraudulent  depends,  not  upon 
Bankruptcy  Act,  but  upon  laws  of  state 
where  transfers  were  made.  Woodman 
v.  Butterfleld,  101  A.  26,  116  Me.  241. 

84^.  Transfer  or  payment  to  o(R- 
eer  or  8tookhoider.F-Complaint  by  trus- 
tee in  bankruptcy  of  corporation  against 
stockholder  to  recover  dividends  paid 
and  for  discovery  of  unknown  amonnts 
paid  to  defendant  held  to  Btat«  <:flu8e 
of  action.  Ratdiff  v.  Clendenin,  232  F. 
61,  140  C.  C.  A.  253. 

The  fraudulent  character  of  a.  pMc^ 
•of  notes  of  a  corporation  before  its  bank- 
ruptcy to  secure  the  debt  of  its  V^^' 
dent  held  determined  by  the  situation 
at  the  time  of  the  first  pledge,  not  at 
the  time  of  the  subsequent  delivery  to 
the  same  pledgee  to  secure  a  renewal 
of  the  debt.  Brent  v.  Simpson,  238  F. 
285,  151  C.  C.  A.  301. 

In  a  suit  by  the  trustee  of  a  bank- 
rupt corporation  to  recover  notes  tnBB- 
ferred  by  its  president  with  tbe  corpo- 
ration's  acquiescence  to  secure  debt  of 
the  president,  the  burden  ia-on  the  tms- 
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to  ohow  notice  Oat  the  president 
lined  tbe  note  trom  the  corporation 
hout  consideration  and  that  it  wai 
ilvent  at  the  time  so  that  its  volun- 
f  transfer  was  fraudnleDt.    Id. 

bankruptcy  conrt  has  Jurisdiction  of 
oft  by  the  trustee  to  recover  securi- 

belonginK  to  tbe  bankrupt  coriiora- 
i  pledged  with  ita  conaenl  to  aecare 
debt  of  the  president  without  consid- 
tloti  to  the  corporation.  Id. 
y  virtue  of  iectlon  70e,  a  trustee  in 
kruptcy  msy  attack  a  transfer  h; 
f  York  corporation  which  was  in- 
d  under  New  York  Stock  Corpora- 
I  Law,  I  66.  McGil!  v.  Oommerdal 
dlt  Co.  (D.  C.)  243  F.  637. 
ritfain  Stock  Corporation  Law  N.  T. 
{6,  declaring  that  no  corporation 
ch  shall  hare  refused  to  pay  any  of 
notes,  etc.,  shall  transfer  any  of  ita 
perty  to  any  of  it*  officers  for  the 
mcnt  of  any  debt,  etc.,  a  mortgage 
I  "transfer."  Such  act  haying  sup- 
ited  an  earlier  provision,  which  re- 
■ed  to  notes  or  other  evidences  of 
t.  It  mnst  be  assumed  that  no  change 
neaning  was  intended  by  the  substi- 
on  of  the  word  "obligations."  The 
d  "obligation,"  while  not  including 
n  accounts,  includes  a  contract  com- 
e  on  its  (ace,  and,  where  tb*  cor- 
Btion  tailed  to  make  payments  ac- 
ling  to  such  a  contract,  a  mortgage 
ta  stockholders  to  secure  an  antece- 
t  debt  was  Invalid.  Karasik  v.  Peo- 
B  Trust  Co.  (D.  C)  252  F.  824. 
rustec  in  bankruptcy  of  corporation 
1  entitled  to  maintain  blU  to  set  aside 
isfers  of  property  by  corporation  to 

of  ita  directors  as  in  fraud  of  its 
litors,  Henderson  v.  Garner  (Ala.) 
So.  387. 

ill  filed  by  trustee  in  bankruptcy  ot 
■orporation  held  bill  to  set  aside 
islers  of  property  by  corporation  to 

of  its  directors  as  in  fraud  of  credi- 
1.     Id. 

1  action  by  trustoo  in  bankruptcy 
knot  directors  aid  stockholders  for 
[al  depletion,  of  capital  stock,  it  will 
premimed,  in  absence  o(  evidence  to 
trary,  that  creditors  dealt  with  bank- 
t  corporation,  believing  Its  capital 
^  to  be  paid  up,  If  so  advertised  by 
joration  in  its  dealings  with  the  pnb- 
Ctrfeman  v.  Booth  (Mo.)  186  S.  W. 

be  tmatee  in  bankruptcy  of  a  cor- 
ation  may  recover  the  amount  recelv- 
by  a  director  through  transactions 
h  tbe  corporation  which  resulted  in 
lOgful  depletion  ot  ita  capital  stock, 
a  though  all  claims  of  creditors  ac:^ 
sd  subsequent  to  such  transactions, 

ankniptcy  trastee  is  not  estopped 
n  recovering  corporate  funds  divert- 
to  paying  private  debts  ot  officers  by 
ged  consent  of  directors  and  stock- 
lera  since  trustee  also  reprfscnts  cor- 
ate  creditors.  McCullam  v.  Buck- 
ham  Hotel  Co.  (Mo.  App.)  199  S.  W. 
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Bankruptcy  trastee  may  recoTet  cor- 
porate funds  diverted  by  officer  for  pay- 
ing his  private  debts  white  corporation 
was  insolvent,  although  many  creditors' 
claims  represented  by  the  trustee  ac- 
crued after  such  diversion.     Id. 

Where  a  corporation  never  received 
any  consideration  from  its  director  for 
a  $17,000  note  given  her,  the  director 
was  liable  to  the  company's  trustee  in 
bankruptcy  for  the  $5,000  and  interest 
received  on  account  of  the  note.  Schmid 
V.  Neuberger  (Sup.)  100  N.  Y.  S.  701, 
174  App.  Div,  670. 

To  entitle  corporation's  trustee  in 
bankruptcy  to  maintain  action,  for  pro- 
tection of  subsequent  cceditors  ot  cor- 
poration, to  nullify  alicuation  of  prop- 
erty ot  company  to  officer,  it  must  sp' 
pear  that  transfer  was  made  with  de- 
sign to  defraud  subsequent  creditors. 
Lummls  v.  Crosby  (Sup.)  162  N.  Y.  S. 
444,  176  App.  Div.  315. 

General  Corporation  Law  N.  Y.  {  Ola 
as  added  by  Laws  1913,  c.  633,  Is  sufB- 
ciently  broad  to  cover  action  by  bank- 
ruptcy trustee  to  recover  from  corporate 
directors  and  officers  alleged  illegal 
transfers  of  funds  made  and  received  in 
violation  of  their  duties.  Sherwood  v. 
Holbrook  (Sup.)  163  N.  T.  S.  326.  98 
Misc.  Bep,  668.  order  affirmed  IBS  N. 
Y.   8.  B14,  178  App.  Div.  462. 

Under  Stock  Corporation  Ijiw  N.  Y. 
I  66,  a  eoritoration's  trustee  in  bank- 
ruptcy may  sue  in  equity  to  set  aside 
preferential  payments  to  directors,  and 
to  require  tbe  recipients  thereof  to  ac- 
count as  tor  money  bad  and  received. 
Id. 

In  action  by  trustee  in  bankruptcy  of 
corporation  to  set  aside  alleged  prefer- 
ences, where  one  defendant  was  both  di- 
rector and  creditor,  complaint,  in  view 
of  Stock  Corporation  Law  N.  Y.  |  66,  ■ 
held  not  demurrable  tor  absence  of  al- 
legation that  tbe  corporation  has  refus- 
ed to  pay  its  obligations.    Id. 

Trustee  in  bankruptcy  cannot  recover 
property  ot  corporation  paid  for  pur- 
chase of  stock  held  by  its  stockholder, 
where  there  was  no  fraud  on  tbe  stock- 
bolders.    lUoway  v.  Daly,  65  Pa.  Super. 

III.  RIGHTS    OF    TRUSTEE    AS 

AGAINST  PRIOR  ASSIGNEE 

FOR   CREDITORS 

8S.  Eflact  of  adjHdIeatlon  In  buk- 
niptoy  on  pravlous  astlgnment^Where 
an  insolvent  debtor,  having  assigned  bis 
property  in  trust  for  creditors,  filed  a 
voluntary  petition  in  bankruptcy,  bis 
trustee  In  bankruptcy  had  no  greater 
title  than  he  had,  and,  so  long  as  the 
aasignment  for  the  benefit  ot  creditors 
was  operative,  was  not  entitlpd  to  the 
property.  Charles  Roesch  &  Sons  Co. 
V.  Mumtord,  230  F.  56.  144  C.  C.  A. 
354. 

Assignment  ot  property  of  bankrwpt 
corporation  to  assignee  for  operation 
for   benefit   of   creditors   held   not   in- 
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valid  under  trust  fund  theory  as  de- 
priving: creditors  of  property  of  cor- 
poration. In  re  Creech  Bros.  Lumber 
Co.,  240  F.  8,  153  C.  C.  A.  44. 

86.  Assignment  more  than  four 
months  before  bankrupt€y.F— Adjudica- 
tion in  bankruptcy  held  not  to  avoid 
assignment  under  state  law,  recognized 
by  state  court  as  valid,  more  than  20 
months  before  the  adjudication,  and 
not  to  vest  title  to  the  property  in  the 
trustee.  In  re  Bridge  (D.  C.)  230  T. 
184. 

93.  Rights  of  purciiasers  from  as- 
signee and  paid  oreditors.^A  trustee 
held  not  liable  to  a  purchaser  of  prop- 
erty from  a  prior  general  assigilee  for 
sums  he  was  compelled  to  pay  to  free 
certain  articles  from  conditional  sale 
contracts.  In  re  Goyette  &  Lavigne 
(D.  C.)  244  F.  638. 

Mistake  of  a  common-law  assignee 
in  selling  personal  property  to  which 
his  assignor  had  no  title  held  not  to 
impose  any  lien  or  trust  in  favor  of 
the  purchaser  upon  the  proceeds  in  the 
hands  of  a  subsequent  trustee  in  bank- 
ruptcy.   Id. 

Where  a  corporation  executed  an  as- 
signment to  a  trustee  with  the  consent 
of  a  majority  of  its  creditors,  and  the 
trustee  made  a  written  assignment  of 
the  property  in  question  to  plaintiff, 
after  which  the  corporation  filed  a  vol- 
untary petition  in  bankruptcy,  in  an 
action  upon  the  trustee's  transfer  or 
assignment,  held,  the  facta  did  not 
bring  the  case  within  the  rule  that  a 
sale  of  personal  property  in  the  ad- 
verse possession  of  another  is  void. 
Lund  V.  Zimmermann,  191  111.  App. 
541. 

V.  EFFECT  OF  ACT  ON  STATE 
INSOLVENCY  LAWS 

101.  Validity  of  state  Insolvency  laws. 

—Laws  Me.  1905,  c.  85,  as  to  appoint- 
mient  of  receivers  for  insolvent  corpo- 
rations, as  amended  by  Laws  1907,  c. 
137,  is  not  unconstitutional  as  violating 
the  constitutional  power  of  Congress  to 
establish  uniform  laws  on  the  subject 
of  bankruptcies.  Carter,  Carter  & 
Meigs  Co.  V.  Stewart  Drug  Co.,  98 
A.  809,  115  Me.  289. 

102.  Suspension  of  Insolvency  laws 
by  bankruptcy  actd— State  laws  to  the 
extent  and  only  to  the  extent  that  they 
actually  conflict  with  bankruptcy  laws 
enacted  under  Const,  art.  1,  |  8,  are 
suspended  thereby.  Stellwagen  v.  Clum, 
38  S.  Ct.  215,  245  U.  S.  605,  62  L. 
Ed.  507,  answering  certified  questions 
218  F.  730,  134  C.  C.  A.  408,.  and  an- 
swers to  certified  questions  conformed 
to  (C.  C.  A.)  250  F.  1022. 

Under  Organic  Act  April  12,  1900,  § 
14,  local  Porto  Rico  legislation,  re- 
lating to  insolvent  estates  in  opposi- 
tion to  the  Bankruptcy  Act,  is  of  no 
eftect.  In  re  Vidal,  233  F.  733,  147 
C.  C.  A.  499. 
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suspended  during  its  existence  all  state 
insolvency  ^laws  conflicting  therewith. 
State  laws  are  in  conflict  with  federal 
when  the  two  cover  the  same  field,  or 
the  subject-matter  of  the  state  law  ia 
within  the  purview  of  the  federal  legis- 
lation. Provisions  of  state  law  proTid- 
ing  for  involuntary  insolvency  are  not 
suspended  as  to  farmers  by  existence 
of  the  federal  law  providing  for  vol- 
untary  but  not  involuntary  bankruptqr 
of  farmers.  The  crucial  inquiry  in  de- 
termining whether  the  operation  of  a 
state  insolvency  law  ia  suspended  by 
the  national  bankruptcy  act  ia  the  in- 
tent, of  Congress  as  gathered  from  lan- 
guage of  the  federal  act.  Pitcher  v. 
Standish,  98  A.  93,  90  Conn.  601. 

Until  bankruptcy  proceedings  are  ac- 
tually instituted,  no  attack  can  be  made 
against  proceedings  under  state  insol- 
vency laws  on  -the  theory  that  the 
Bankruptcy  Act  is  paramount  Shaw 
V.  Standard  Piano  Co.,  100  A  167, 
87  N.  J.  Eq.  350. 

103.  What  state  laws  aflFected.-Bey. 
St.  Ohio  1908,  §§  6343,  6344,  as  amend- 
ed Apra  30,  1908  (99  Ohio  Laws,  p. 
241),  invalidating  preferential  and 
fraudulent  transfers,  and  providing  for 
receiver  or  trustee  to  administer  prop- 
erty for  benefit  of  all  creditors,  held 
not  in  conflict  with  or  suspended  by 
the  Bankruptcy  Law.  Stellwagen  t. 
Clum,  38  S.  Ct.  215,  245  U.  S.  605, 
62  li.  Ed.  507,  answering  certified  ques- 
tions 218  F.  730,  134  C.  C.  A  408, 
and  answers  to  certified  questions  con- 
formed to  (C.  C.  A.)  250  F.  1022. 

Ohio  statutes  relating  to  preferential 
transfers  (Gen.  Code  Ohio,  {  11104) 
are  not  in  effect  bankruptcy  laws  them- 
selves, and  so  were  not  suspended  by 
the  national  Bankruptcy  Act  Irwin  t. 
Maple  (C.  O.  A.)  252  F.  10. 

106.  Cases  nat  covered  by  baikrifrt- 
cy  law.— Power  and  jurisdiction  of  the 
states  in  the  field  of  insolvency  regu- 
lation is  plenary  except  as  occupied 
by  federal  legislation.  The  intent  of 
Congress  to  supersede  the  execution  of 
state  powers,  in  respect  to  matters  not 
covered  by  direct  federal  legislation,  ia 
not  inferable  from  the  mere  fact  that . 
Congress  has  seen  fit  to  circumscribe 
its  regulations  and  occupy  a  limited 
field.  The  federal  Bankruptcy  Act  does 
not  suspend  the  operation  of  state  in- 
solvency laws  as  to  classes  of  persona 
expressly  excepted  from  the  operation 
of  the  federal  act  or  which  the  provi- 
sions thereof  do  not  reach.  Pitcher  v. 
Standish,  98  A.  93,  90  Conn.  601. 

VI.  SALES    OF    PROPERTY   BY 
TRUSTEES 

See  notes  under  |  9631  in  Gamp.  8t 
1916. 

110.  Authority  of  trustee  In  general. 
—See  Citizens'  Coal  &  Supply  Co.  t. 
Custard  (C.  C.  A.)  244  F.  425. 

Where    referee    had    not   authorized 
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,  trastee  held  without  power  to  aell 
irupt'a  aaaets,  especiall]'  where  be 
9ted  uDdersteudiug  ■■  to  time  for 
oval  of  the  assetB.  In  re  Eden 
iee   American   Co.    (D.   C.)    230   F. 

y.  St.  f  210,  invalidatiriB  satee  ol 
I  of  which  the  third  person  in  in 
lession  doea  not  appl;  to  sale  by 
ree  In  bankruptcy.  Anderson  v. 
Lgherty,  183  S.  W.  545.  169  Ky.  308. 

1.  Order  of  court.->A  court,  which 
roved  a  trustee's  report  and  au- 
rized  him  to  sell  bonds  and  a  Ten- 
B  lien,  did  not  thereby  warrant  the 
>nC7  of  such  claims  over  other 
oas,  so  that  it  was  judicial  bad  faith 
the  same  court  to  tliereafter  hold 
■r  claims  prior  to  the  claims  sold, 
lor  T.  Kimmerle,  232  F.  134,  140 
C.    A.   32G. 

n  order  in  bankruptcy  ,held  not 
ctl;  one  of  eale,  but  for  the  trustee 
eceive  bids  and  submit  them  to  the 
rt  with  recommendations.  In  re 
s-Shipt  Dairy  Co.,  239  F.  122,  152 
:;.  A.  194. 

n  adverse  daimant  of  property  also 
med  by  a  trustee  in  bankruptcy  has 
standing  to  object  to  an  order  di- 
iug  the  trustee  to  sell  his  "right,  ti- 
and  interest"  in  the  property.  In 
VanoBCope  Co.,  244  F.  445,  157  C. 
4.  71. 

Iiere  an  order  of  referee  for  resale 
equity  of  redemption  of  bankrupt 
loration  in  property  sold  under 
'tgagc  foreclosure  provided  for  pay- 
it  of  all  debts  in  case  of  purchase  by 
rk  holders'  committees,  in  elusion  of 
vision  releauing  stockbolderB  from 
aity  is  immaterial.  In  re  Ohio  Cop- 
Mining  Co.  (D.  C.)  237  F,  4». 
12.  Sale  of  Inoumbered  property,— 
ere  mortgaged  property  is  sold  by  the 
jtee  in  bankruptcy  under  orders  of 
court,  the  preferred  claim  of  the 
■tgagee  is  limited  to  the  actual  val- 
of  the  property  sold,  even  though  he 
w  aotbing  of  the  bankruptcy  or  the 
er  for  sale.  In  re  States  Printing 
,  241  F.  245,  154  C.  C.  A.  165. 
n  order  for  sale  of  the  assets  of  a 
krupt  held  to  make  the  lien  of  a 
ttel  mortgage  on  part  of  the  assets 
en  on  the  entire  proceeds  of  the  sale, 
merely  on  the  proceeds  of  the  sale 
ie  mortgaged  property.  Id. 
Iiat  a  family  corporation,  formed  b; 
insolvent  to  take  over  his  property 
protect  it  from  creditors,  paid  off 
Id  Judgments  of  a  state  court  which 
'e  a  lien  on  the  property,  doefl  not 
der  Buch  property  exempt  from  sale 
Hie  bankruptcy  court.  W.  A.  Llller 
\g.  Co.  T.  Reynolds,  247  P.  90,  159 
C.  A.  308. 

bankrupt's  property  subject  to  mort- 
e  or  judgment  lien  may  be  sold  by 
stee,  eapedBlly  if  debt  be  payable; 
mortgagee  or  judgment  creditor  hav- 
no  right  or  claim,  except  ta  get  tha 
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money  whidi  is  due  him.  Kelly  t.  Mi- 
nor (C.  C.  A.)  262  F.  U5. 

The  bankruptcy  court  may  In  its  dis- 
cretion aell  merely  the  bankrupt's  equity 
in  the  property,  and  leave  the  Hen  hold- 
er to  enforce  his  lien  by  appropriate 
proceedings.  In  re  North  Star  Ice  * 
Coal  Co.  (D.  C.)  252  F.  301. 

A  secured  creditor,  who  filed  a  for- 
mal proof  of  claim,  showing  that  it  had 
mortgages  on  certain  property,  held  not 
entitled  to  object  to  the  referees'  order 
directing  the  trustee  to  sell  the  same 
subject  to  liens,  notwithstanding  such 
creditor  later  filed  an  unsecured  claim 
for  a  small  amount,  and  the  trustee 
questioned  the  validity  of  the  mortgage. 
Id. 

113.  Sale  free  tram  InoumbnnMs,— 
Court  of  bankruptcy  has  power  to  order 
mIb  ot  property  of  bankrupt  free  of 
liens  and  transfer  same  to  the  proceeds. 
In  re  Franklin  Brewing  Co..  249  F.  333, 
161  C.  O.  A.  341 ;  In  re  West  (D.  C.) 
232  F.  903;  Toler  v.  Orowder  CArk.) 
192  S.  W.  906.  ^     ^ 

Where  mortgaged  property  of  bank- 
rupt corporation  was  sold  free  frcan 
mortgage,  parties  agreeing  to  abide  by 
determination  of  court  as  to  ownership, 
court  had  jurisdiction  to  award  fund  to 
mortgagee,  despite  contention  that  mort- 
gagee, by  rea»in  of  hia  predeceBsor|8 
ownership  of  corporate  stock,  which  it 
was  asserted  bad  not  been  tuUy  paid 
in  was  not  entitled  to  enforce  same. 
Durand  v.  Brown.  236  F.  609,  149  C.  C. 
A.  605.  ,  ^  .       . 

A  mortgagee  held  not  entitled  to  at- 
torney's fee  provided  for  in  mortgage 
note,  property  being  sold  free  from  liens 
in  bankruptcy,  though  note  had  been 
placed  in  hands  of  an  attorney.  Gugel 
y.  New  Orleans  Nat.  Bank,  239  F.  676. 
152  C.  0.  A.  510. 

Where  lienholder  accepted  service  of 
petition.  In  bankruptcy  of  owner,  to 
sell  property  free  from  liens,  such  ac- 
ceptance amounts  to  a  consent  to  that 
mode  of  disposition.     Id. 

A  clause,  in  a  mortgage  securing 
bonds,  giving  the  holders  the  right  to 
bid  on  their  bonds  at  any  foreclosure 
sale,  does  not  in  any  way  limit  the  pow- 
er of  a  court  of  bankruptcy  to  sell  the 
property  free  from  lien.  In  re  Frank- 
lin Brewing  Co.,  249  F.  333.  161  C.  C. 
A.  341. 

Referee's  action  in  ordering  sale  of 
land  free  from  liens  will  be  approved, 
leaving  validity  of  a  deed  given  as  se- 
curity to  he  determined  after  the  sale. 
In  re  Whiteside  (D.  C.)  230  F.  937. 

Where  property  comes  into  the  pos- 
session of  the  bankruptcy  court,  it  may 
sell  the  same  free  from  liens,  and  award 
the  lienholder  a  preferential  payment, 
representing  the  proceeds  of  hia  lien ; 
but  such  practice  is  of  doubtful  proprie- 
ty, where  the  right  to  a  lien  is  disputed. 
In  re  North  Star  Ice  &  Coal  Co.  (D.  C.) 
252  F.  301. 

Where  one,  who  had  filed  a  mechanic's 
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]ien  claim  against  the  property  of  a 
Pennsylvania  bankrupt,  filed  in  the 
bankruptcy  court  hia  claim  based  on  the 
same,  and  the  property  was  sold  free 
from  liens  long  before  expiration  of  the 
two  years  within  which  the  Pennsyl- 
vania statute  required  sci.  fa.  to  be  is- 
sued, held,  that  the  right  ol  such  claim- 
ant to  participate  in  the  fund  represent- 
ing the  property  will  not  be  denied  be- 
cause sci.  fa.  was  not  issued.  In  re  Du- 
bosky  (D.  C.)  253  F.  794. 

Since  in  bankruptcy  the  court  can  or- 
der sale  of  property  free  of  incumbranc- 
es, where  the  mortgagee  consents  to 
such  sale,  his  lien  on  the  land  is  wiped 
out,  and  no  release  in  accordance  with 
the  statutes  (Rev.  St.  Mo.  1909,  i§  2844- 
2851,  inclusive)  is  necessary  to  pass 
tiUe.  Toler  v.  Crowder,  192  S.  W.  905, 
127  Ark.  552. 

114.  What  Interests   not  divested.— 

Neither  a  sale  of  the  bankrupt's  prop- 
erty in  the  proceedings,  nor  a  dis- 
cbarge in  the  bankruptcy,  affects  the 
lien  of  a  secured  claim,  although  prov- 
ed in  the  proceedings.  Stewart-Noble 
Drug  Co.  ▼.  Bishop-Babcock-BeckeK 
Co.  (Colo.)  162  P.  159. 

A  mere  license  to  cultivate  and  care 
for  an  orchard  did  not  pass  under  a 
sale  of  licensee's  property  in  bank- 
ruptcy. McFerren  v.  Deardorff,  69 
Pa.  Super.  Ct.  154. 

115.  Notice  of  sale^-Where  a  news- 
paper acted  in  good  faith  in  publish- 
ing notice  as  a  display  advertisement, 
instead  of  publishing  same  under  classi- 
fied advertisements,  it  was  entitled 
to  recover  the  rate  for  the  san>e  as 
a  display  advertisement.  In  re  Pierce, 
Butier  &  Pierce  Mfg.  Co.,  246  F.  814, 
169  G.  C.  A.  116,  reversing  order  (D. 
C.)  231  F.  312. 

Where  lien  claimant  filed  exceptions 
and  objections  to  sale  of  bankrupt's 
property  he  could  not  enforce  lien  in 
collateral  proceeding  on  ground  that 
sale  was  void  as  to  him  for  lack  of 
notice  thereof.  Pace  v.  Berry,  195  S. 
W.  131,  176  Ky.  61. 

116.  Manner  and  conduct  of  salCd— 
A  sale  through  bankruptcy  proceedings 
is  a  judicial  sale,  subject  to  the  same 
rules  as  an  auction;  so  that  a  bid  may 
be  withdrawn  before  the  hammer  falls. 
The  trustee,  ordered  to  submit  bids  to 
the  court  with  recommendations,  having 
recommended  that  the  only  bid  received 
be  accepted,  if  it  be  increased  a  cer- 
tain amount,  it  could,  before  it  was 
accepted,  be  withdrawn.  In  re  Qlas- 
Shipt  Dairy  Co.,  239  F.  122,  152  O. 
C.  A.  164. 

The  sale  of  personalty  of  a  bankrupt 
separate  from  realty,  which  together 
constituted  a  brewery  and  was  mort- 
gaged as  such,  hold  error.  In  re 
Franklin  Brewing  Co.,  249  F.  333,  161 
C.  C.  A.  841. 

Where,  after  a  sale  of  the  equity  of 
redemption  of  a  bankrupt  corporation 

(2228) 


in  property  sold  under  mortgage  fore- 
closure, confirmation  was  denied,  and 
resale  was  ordered  to  allow  stock- 
holders' committees  to  buy  in  the  prop- 
erty, held,  that  competitive  bidding 
should  be  provided.  In  re  Ohio  Copper 
Mining  Co.  (D.  C.)  237  F.  490. 

Where  sale  of  bankrupt  corporation*! 
equity  of  redemption  was  not  confirm- 
ed, and  stockholders'  committees  had 
several  months'  notice  of  resale  and 
of  terms,  but  only  one  made  a  bid  in 
accordance  with  the  order  of  resale, 
accompanied  by  funds  to  pay  debts  of 
the  corporation,  etc.,  such  bid  shonld 
be  accepted.    Id. 

Agreement  between  two  creditors  to 
bid  against  each  other  at  bankruptcy 
sale  until  certain  figure  was  reached  in 
order  to  induce  other  bids,  and,  if 
no  higher  bids  were  received,  to  buy 
property  for  their  joint  account  and 
divide  any  profits,  held  not  invalid,  and 
not  void  because  against  public  policy; 
but  it  constitutes  fraud,  authorizing 
refusal  to  confirm  sale  or  enforce  con- 
tract. Conflicting  evidence  in  this  case 
held  to  sustain  verdict  that  agreement 
was  made  in  order  to  induce  other 
bids,  and  not  to  eliminate  competition 
or  secure  confirmation  of  sale  by  false 
appearance  of  competition.  Schaap  v. 
Robinson  (Ark.)  201  S.  W.  292. 

117.  Terms  of  salsw— Where  defend- 
ant gave  note  to  a  trustee  in  bank- 
ruptcy as  consideration  for  property 
under  agreement  to  pay  6  per  cent 
of  costs  of  bankruptcy,  defendant  can- 
not defend  for  fraud  in  amount  of  costs 
in  bankruptcy  court.  Thompson  t. 
Sunrise  Coal  Co.'s  Trustee,  204  S.  W. 
89,  181  Ky.  158. 

118.  Who     may     purchasOd-Wbere 

land  is  sold  subject  to  mortgage,  the 
mortgagee,  who  did  not  prove  his  daim, 
may  as  any  other  person,  bid  for  the 
owner's  equity  of  redemption.  In  re 
Old  Oregon  Mfg.  Co.  (D.  C.)  236  F. 
804. 

119.  Rights  and  ilabiiitlos  of  pii^ 
chasers.— Person  purchasing  bankrupt's 
assets  from  trustee  held  charged  with 
knowledge  of  trustee's  lack  of  author- 
ity and  that  sale  must  be  approved.  la 
re  Eden  Musee  American  Co.  (D.  C) 
230  F.  925. 

Bidder  at  sale  under  section  70^ 
does  not,  where  his  bid  is  less  than  75 
per  cent,  of  appraised  value,  acquire 
equitable  title  to  property.  In  re  Amer- 
ican Beaver  Co.  (D.  O.)  242  F.  690, 
decree  affirmed  Jacobsohn  v.  Larliey* 
245  F.  538,  157  C.  C.  A.  650. 

Although  a  trustee  in  bankruptcy  is 
an  assignee  as  contemplated  by  the  re- 
demption statute,  right  to  redeem  lands 
from  a  mortgage  sale  does  not  extend 
under  the  statute  to  a  grantee  or  as- 
signee of  trustee  in  bankruptcy.  Witt- 
nieier  v.  Cranford  (Ala.)  73  So.  dSl. 

Knowledge  of  purchaser  at  sale  of 
bankrupt's  property,  or  fact  that  pur- 
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er  ma;  b«  rtockbolder  In  b&Dkrupt 
oration,  will  not  preserve  lien  ol 
iment  rendend  ogHinst  bankrupt 
in  four  months  prior  to  filing  of 
don.  Finney  v.  Kuapp  Co.  (Ga.) 
i.  £}.  413. 
le   purchase  by  the  mortgagor  at  a 

in  bankruptC7  of  the  mortgaged 
tel  does  not  defeat  the  mortgagee's 
t  to  recover  the  chattel.  Crouch  v. 
1  (Ind.  App,)  113  N.  E.  1009. 

person  interested  in  property,  who 

not  nmde  a  party  to  the  bankruptcy 
needing  in  which  a  Bale  of  the  prop- 

was  decreed,  wfis  in  no  way  af- 
ed  or  concluded  by  the  proceeding 
be  sale  pursuant  thereto.  Brown  v. 
wn,  189  S.  W.  921,  172  Ky.  754. 
here  bankrupt  joined  with  trustee 
purchaser  of  claim  in  action  against 
roads  for  damage  to  shipment  ol 
I,  purchaser'^  right  to  sue  held  not 
cted  by  judgment  of  bankruptcy 
rt  describing  property  sold  him 
ely    as   "book    accounts."    Southern 

Co.   V.  Avey,  191   S.  W.  460,  173 

698. 
'here,   under  an  order  of  the  conrt, 

receivers  o(  property  of  the  bank- 
t  corporation   Bold   it  to  defendant, 

gave  no  written  transfer  and  neg- 
ed  to  assign  tbe  contract  with  the 
ted  States,  subject  of  snit,  held, 
t  by  force  of  the  decrees  or  orders 
mdant    succeeded    to    all    assets    o) 

bankrupt,  including  the  contract. 
nines   Y.    Whitney,   112  N.   E.   G55, 

Mass.  138. 

'here  tbe  defendant  purchased  busi- 
s  of  the  bankrupt  corporation  with 
incumbrances  and  performed  a  con- 
;t  between  the  bankrupt  and  the 
ited  States,  held,  that  consideratitHi 
lefor  was  subject  to  o  lien  attaching 
er  valid  assignments  by  tha  bank- 
t  before  the  petition.  Id. 
fhere  employe  of  mining  company 
I  engaged  to  perform  necessary  mrv- 
.  as  watchman  la  payment  for  wbicb 
eral  manager  delivered  copper  plates 
lim,  be  is  entitled  to  proceeds  thereof 
against  purchaser  (rom  trustee  in 
imptcy,  plates  not  having  been  in 
rtee's  possession,  Johnson  v.  Amari- 
Sroeltins   &   Kefioing   Co.,  157  N. 

337,  99  Neb.  633. 

Fhere  wife  paid  seven -eighths  pur- 
ae  price  of  land  taken  in  name  ol 
iband,  and  husband  bought  goods, 
ing  note  and  mortgage  to  seller, 
ieh  borrowed  money  from  bank  de- 
lidng  accounts  and  the  note  as  col- 
tral,  and  was  thereafter  declared 
ikmpt,  and  the  trustee  recovered  tbe 
lateral  from  the  bank,  an  innocent 
■ly  who  purchased  the  note  and 
rtgage  acquired  title  as  against  the 
e.  Gee  v.  Parks  (Tei.  Civ.  App.) 
!  S.  W.  787. 

fife  of  bankrupt,  who  haB  previoasly 
aed  in  trust  deed  lien  on  bis  land 
I'who  was  also  a  creditor,  consent- 
'  to  sole  of  land  in  bankruptcy  free 

dower  on  payment  of  groaa  sum,  was 


entitled,  where  auch  snm  was  not  paid 
her,  to  dower  in  surplus  after  dis- 
charge of  lien,  which  might  be  enforced 
as  lien  against  land  in  handa  of  any 
subsequent  holder.  The  purchaser  was 
bound  to  see  that  condition,  if  possi- 
ble of  performance,  was  complied  with, 
or  that  she  was  otherwise  protected  be- 
fore payment  and  distribution  of  pur-' 
chase  money.  A  decree  of  bankruptcy 
court,  after  sale  and  discharge  of  a 
lien,  applying  residue  of  purchase  mon- 
ey on  bankrupt's  debts  withont  payment 
of  such  sum,  did  not  adjudicate  the 
wife's  dower  right.  Carver  v.  Ward 
(W.  Va.)  95  S.  E.  828. 

Where  tract  subject  to  oil  and  gai 
lease,  was  subdivided  and  sold  in  bank- 
ruptcy proceeding,  tbe  purchaser  of  each 
Bubdivision  took  subject  to  auch  lease, 
and  if  lessee  produced  oil  and  gas  from 
tract,  the  royalties  would  be  payable 
to  owner  of  subdivision  upon  which 
producing  wells  were  drilled.  Pitts- 
borgh  It  West  Virginia  Gas  Co.  v.  An- 
krom  (W.  Va.)  97  S.  B.  B93- 

120.  Nature  and  extent  of  title  can- 
veyedj— A  trustee  in  bankruptcy  takes 
the  right,  title,  and  interest  of  the 
bankrupt  in  both  real  and  personal 
property,  and  he  cannot,  by  selling  the 
property  in  which  he  asserted  the  bank- 
rupt had  an  interest,  convey  a  greater 
right  than  the  bankrupt  had.  In  re 
Moose  River  Lumber  Co.  (D.  0.)  251 
F.  409. 

Where  a  bankrupt  has  no  title  to 
land,  sale  thereof  by  referee  conveys 
no  title  as  against  persons  not  parties 
to  bankruptcy  proceeding.  Anderson 
T.  Daugherty.  183  S.  W.  545,  169  Ky. 
308. 

The  purchaser  at  a  bankrupt  sale  ac- 
quires only  such  tiUe  as  the  trustee 
took  and  the  bankrupt  bad  at  the  time 
of  filing  tbe  petition;  and  where  the 
wife  was  decreed  possession  of  the 
homestead  as  a  part  of  her  alimony,  and 
a  later  decree  discontinued  auch  home- 
stead right,  and  the  husband  became  a 
bankrupt,  and  the  homestead  waa  sold 
at  bankrupt  sale,  tbe  wile's  right  in  the 
homestead  was  not  thereby  cut  ol. 
Brown  v.  Brown,  189  S.  W.  921,  172 
Ky.  754. 

Where  wife  paid  seven-eighthB  pur- 
chase price  of  land  taken  in  name  of 
husband  and  hnsband  bought  goods  gir- 
ing  note  end  mortgage  to  seller  which 
borrowed  money  from  bank  depositing 
accounts  and  the  note  as  collateral,  and 
was  thereafter  declared  bankrupt  and 
the  trustee  recovered  the  collateral 
from  the  bank,  the  trustee  could  convey 
the  husband's  legal  title.  Gee  v.  Parks 
(Tei.  Civ.  App.)  193  S.  W.  767. 

I'roperty  conveyed  in  fraud  of  cred- 
itors more  than  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy 
may  be  sold,  and  the  purchaser  will 
take  such  title  as  tbe  trustee  in  bank- 
ruptcy may  have  had,  together  with  the 
right  to  institute  an  action  in  his  ovni 
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name  to  set  aside  the  fraudulent  con- 
veyance. Strong  V.  Durdle  (Wash.) 
162  P.  6. 

121.  Approval  or  confirmation  of  sale. 

—Under  section  70b,  appraisal  by  per- 
sons appointed  by  court  will  be  as- 
sumed honest  and  accurate,  and  while 
approval  of  court  is  unnecessary,  if 
property  be  sold  for  75  per  cent,  of 
the  amount  of  appraisal,  court  is  bound, 
if  less  sum  bie  bid,  to  use  its  best  dis- 
cretion in  the  matter.  Whether  price 
bid  on  public  sale  is  grossly  inadequate 
and  whether  confirmation  should  be  re- 
fused held  within  the  discretion  of  the 
bankruptcy  court.  Jacobsohn  v.  Lar- 
key,  245  F.  538,  157  C.  C.  A.  650,  af- 
firming decree  In  re  American  Beaver 
Co.   (D.  C.)  242  F.  599. 

High  bidders  at  public  sale  of  bank- 
rupt's property  held  to  have  standing 
to  urge  acceptance  of  their  bids  and 
confirmation  of  the  sale;  but  unsuc- 
cessful bidder  is  without  such  stand- 
ing.    Id. 

Where,  after  sale  under  mortgage 
foreclosure  and  sale  of  equity  of  re- 
demption, the  property  of  bankrupt  cor- 
poration greatly  enhanced  in  value, 
held,  that  referee  properly  refused  to 
confirm  sale  of  equity  of  redemption, 
but  allowed  stockholders  to  form  a 
committee  to  buy  in  property  on  re- 
sale. In  re  Ohio  Copper  Mining  Co. 
(D.  C.)  237  F.  490. 

122.  Application  of  proceecl8.F— A  pur- 
chaser of  real  property  of  bankrupt,  a 
portion  having  been  again  sold  to  sat- 
isfy a  mortgage  held  entitled  to  inter- 
vene and  petition  for  payment  to  him 
of  proceeds  of  last  sale  without  leave. 
Crampton  v.  Massie,  236  F.  900,  150 
C.  C.  A.  162. 

Where  receiver  in  bankruptcy  took 
possession  of  chattels  subject  to  mort- 
gage, amount  of  which  exceeded  their 
value,  and  property  was  subsequently 
disposed  of  by  trustee,  trustee  is  en- 
titled to  allowances  for  taxes  paid  and 
expenses  in  preserving  property.  C. 
B.  Norton  Jewelry  Co.  v.  Hinds,  245 
F.  341,  157  C.  C.  A.  533. 

Where  a  bankrupt's  property  is  sold 
free  from  liens  with  the  consent  of  the 
lienholders,  necessary  costs  of  sale,  in- 
cluding commissions  of  the  referee  and 
trustee,  may  be  allowed,  regardless  of 
whether  there  is  a  surplus  above  the 
amount  of  the  lien;  and  reasonable 
counsel  fees  may  be  allowed  though  the 
proceeds  did  not  equal  the  amount  of 
the  liens,  the  lienholders  acquiescing; 
and  where  lienholders  did  not  object  to 
the  sale,  they  are  liable  for  reasonable 
costs  incurred,  though  the  proceeds 
were  insufficient  to  satisfy  the  liens.  In 
re  West   (D.  C.)   232  F.  903. 

123.  —  Application  to  liens  and  in- 
ounibrance8.<»A  mortgagee,  without  ob- 
jection, who  permits  the  mortgaged 
property   to   be   sold   by  a  trustee  in 
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bankruptcy  onder  a  court  order,  is  lim- 
ited Id  his  preferred  claim  to  the  pro- 
ceeds of  the  sale,  if  he  knew  of  the  or- 
der for  sale.  In  re  States  Printing  Co., 
241  F.  245.  154  C.  C,  A.  165. 

124.  — —  DistribHllon  of  eiirplufty— 
Holder  of  an  option  from  a  bankrupt 
for  the  purchase  of  land,  subsequently 
sold  by  the  trustees,  held  entitled  to 
the  surplus  proceeds  after  payment  of 
the  debts  and  costs  of  -  proceedings. 
Dunlop  V.  Baker,  239  F.  193,  152  C. 
C.  A.  181. 

125.  Vacating  and  setting  aside  sale. 

— ^Discretion  of  bankruptcy  court  in  ap- 
proving or  setting  aside  public  sale  un- 
der section  70b,  will  not  be  disturbed  or 
interfered  with,  unless  abused.  Jacob- 
sohn V.  Larkey,  245  F.  538,  157  C.  C. 
A.  650,  affirming  decree  In  re  American 
Beaver  Co.  (D.  C.)  242  F.  599. 

126.  -^  Grounds*  for   vacatfirg.^A 

mere  offer  to  pay  more  than  the  price 
bid  is  not  a  sufficient  ground  for  set- 
ting aside  a  public  sale  of  a  bankrupt's 
property.  Jacobsohn  v.  Larkey,  245  F. 
538,  157  C.  C.  A.  650,  affirming  de- 
cree In  re  American  Beaver  Co.  (D. 
C.)   242  F.  599. 

That  an  order  of  the  referee  for  re- 
sale of  a  bankrupt  corporation's  equity 
of  redemption  in  property  sold  under 
mortgage  foreclosure  contained  direc- 
tions to  the  purchaser  in  the  foreclo- 
sure beyond  the  power  of  the  court  af- 
fords no  ground  for  vacation,  the  pur- 
chaser not  objecting.  In  re  Ohio  Cop- 
per Mining  Co.  (D.  C.)  237  F.  490. 

127.  -^  Inadequacy  of  price.— Mere 

ipadequacy  of  price  is  not  a  sufficient 
ground  for  setting  aside  public  sale  of 
bankrupt's  property;  but  inadequacy  so 
great  as  to  raise  presumption  of  fraud, 
or  shock  conscience  of  court,  is  a  suf- 
ficient ground.  Jacobsohn  v.  Larkey, 
245  F.  538,  157  C.  C.  A.  650,  affirm- 
ing  decree  In  re  American  Beaver  Co. 
(D.  C.)  242  F.  599. 

Where  bankruptcy  court  set  aside 
sale  for  gross  inadequacy  of  price,  and 
not  because  of  offer  of  better  bid,  held, 
that  it  was  not  improper  to  condition 
order  for  resale  on  giving  of  bond  to 
insure  better  price  on  resale.    Id. 

Under  section  70b,  appraisement  of 
bankrupt  property  is  evidence  upon 
which  court  may  act  in  setting  aside 
public  sale  for  gross  inadequacy  of 
price.    Id. 

128.  Collateral  impeachment  of  sale. 

— rWhere  sale  of  property  by  trustee  in 
bankruptcy  has  been  confirmed  in  bank- 
ruptcy court  without  objection  by  pur- 
chaser, she  cannot  thereafter  in  anoth- 
er court  question  its  validity  by  a 
counterclaim  against  note  given  for  the 
property.  ^Chompson  v.  Sunrise  Coal 
Co.'s  Trustee,  204  S.  W.  89,  181  Ky. 
158. 

A   sale    of   personal   property  by  a 
trustee  in  bankruptcy  cannot  be  col- 
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556.  (Act  July  1,  1S98,  c.  541.  §  72,  as  amended.  Act  Feb.  5,  1903, 
c.  487,  §  18,  and  Act  June  25,  1910,  c.  412,  §  13.)  Restriction 
of  compensation  of  referees,  receivers,  marshals,  etc. 
>e  Kinkead  t.  J.  Bacon  &  Sons  (C.  there  can  be  no  reference  by  tbe  court 
i..)  230  F.  862.  to  special  commiBEiouerB  to  perform 
DrnmrMlDn*  of  truHw^Under  iec-  f"*  statutory  dutieg  of  referees,  and, 
a  4Sa  73  truateea  tor  aerTicce  in  "  reference  is  made,  the  compensation 
aection  witb  arrangement  for  carry-  <>'  ^^^  referee,  though  caUed  a  special 
out  bankrupt's  contracts,  held  en-  c6ni[ni8Bioner.  is  limited  to  that  pre- 
'd  to  commisBions  only  on  the  Bcribed  in  section  40,  as  amended  by 
Hint  of  the  profit  realized.  In  re  Act  Feb.  6,  1003,  i  9.  In  re  Nankin. 
,  York  Commercial  Co.,  231  F.  445,  '■^■i>i  F.  811,  159  C.  C.  A.  113. 
C.  C.  A.  439.  Campensatlsn  of  recelveri.—Under 
nder  section  48,  as  amended,  and  gectionB  2(5),  48d,  48e,  and  72.  re- 
section, trustee  held  not  entitled  ^^,,5^  conducting  business  for  bank- 
ommiBsions  on  entire  Talue  of  mort-  rupt'a  benefit  after  presentlltiOD  of 
Bd  premises,  sold  subject  to  mort-  otCer  of  compositioQ  held  entitled  to 
e  and  bought  in  by  mortgagee,  who  compenaaUon  to  be  paid  by  the  bank- 
not  prove  his  claim  in  bankruptcy  rupt.  In  re  Millar  (D.  C.)  243  F.  242. 
needing,  hut  to  commissions  only  on 

ity  of  redemption.    In  re  Old  Ore-  Cited     without     deflnlto     application, 

Mfg.  Co,  (D.  C.)  236  F.  804.  In   „  Webster  Loose  Leaf  Filing  Co. 

Dinponutlon  of  speolal  oommlsslon-  (D.  C.)  252  F.  859;  In  re  Belswig  (D. 

-Under    ttua    section    aa   amended  C.)  253  F.  39U. 
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CHAPTER  ONE— ORGANIZATION  AND  POWERS 


Sec. 

9659.  Requisites  of  organization  certifi- 
cate. 

9661.  Corporate  powers  of  associationa. 

9661a.  Subscriptions  to  American  Red 
Cross. 

9661b.  Same;   use  of  money. 

9667.  Examination  and  issue  of  certifi- 
cate of  approval  by  Comptroller. 

9674.  Power  to  hold  real  property. 

9675.  Requisite  amount  of  capitaL 

9676.  Shares  of  stock  and  transfers. 
9684.  Requisite  qualifications  of  direc- 
tors. 


Sec. 

9685. 

9689. 

9691. 


9694. 

9696a. 

9696b. 


Oath  required  from  directors. 
Individual  liability  of  sharehold- 
ers ;  efitect  of  transfer  of  shares. 
Duties  and  liabilities  when  desig- 
nated as  depositaries  of  public 
moneys. 
Organization   of   State  banks  as 
national  banking  associations. 
Consolidation;      capital    stock; 

dissenting  shareholders. 
Same;    effect  on  rights  and  lia- 
bilities. 


§  9659.  (R.  S.  §  5134.)     Requisites  of  organization  certificate. 

See  30  Op.  Atty.  Gen.  173.  lateral  attack  by  the  stockholder,  whose 

Validity    of    onianization^Ooilateral  liability  the  receiver  seeks  to  enforce. 

attack.— The    validity    of    a    national  Weitzel  v.  Brown,  112  N.  B.  945,  224 

bank's  incorporation  is  not  open  to  col-  Mass.  190. 

§  9661.  (R.  S.  §  5136.)     Corporate  powers  of  associations. 

''successor  to  the  assets,  rights,  and 
liabilities"  of  the  former,  sufficiently 
showed,  as  against  a  demurrer,  the 
relationship  between  the  banks.  Blan- 
ton  V.  First  Nat  Bank  (Ark.)  206  S.  W. 
745.        ' 

V.  OFFICERS,  DIRECTORS,  AND 
AGENTS 

12.  Powers,  duties,  and  liabilities^ 

In  national  bank's  action  on  note  with 
counterclaim  for  loss  by  its  officers* 
breach  of  an  agreement,  evidence  held 
to  show  that  in  making  and  carrying 
out  the  agreement  officers  were  acting 
for  bank  and  not  for  themselves  indi- 
vidually. First  Nat.  Bank  v.  Wilson, 
165  P.  859,  101  Kan.  72. 

Officers  of  national  bank  in  handling 
its  funds  are  acting  in  a  fiduciary  ca- 
pacity, and  cannot  make  loans  and  fur- 
nish money  contrary  to  law  or  in  such 
improvident  manner  as  to  imperil  its 
funds.  First  Nat.  Bank  v.  Humphreys 
(Okl.)  168  P.  410. 

13.  —  Directors.F— Directors  of  a 
bank  are  not  bound,  as' a  matter  of  law, 
to  know  the  contents  of  the  books  of 
the  bank,  including  the  accounts  there- 
in. Murray  v.  Third  Nat.  Bank  of  St. 
Louis,  234  F.  481,  148  C.  O.  A.  247. 

14. President^It  is  duty  of  the 

president  of  a  national  bank,  who  was 


11.  NATURE  AND  POWERS  OF 
NATIONAL  BANKS 

4.  In  generald— The  acts  of  Congress 
constitute  the  ultimate  authority  rela- 
tive to  operation  of  national  banks.. 
Cooper  V.  National  Bank  of  Savannah 
(Ga.  App.)  94  S.  E.  611.  They  have 
only  such  powers  as  arc  given  express- 
ly or  by  necessary  implication.  Com- 
monwealth Trust  Co.  of  Pittsburgh  v. 
First-Second  Nat.  Bank  of  Pittsburgh, 
103  A.  598,  260  Pa.  223.  Their  implied 
powers  are  only  such  as  are  reasona- 
bly necessary  for  its  main  purpose. 
Id. 

III.  ACTIONS  BY  AND  AGAINST 

BANKS 

5.  In  general.^-National  banks,  being 
agencies  of  the  federal  government  do- 
mesticated in  the  state,  may  sue  and 
be  sued  in  the  courts  of  the  state.  Fel- 
lows V.  First  Nat.  Bank  of  Bay  City 
(Mich.)  159  N.  W.  335. 

6.  J  urlsdtetlen.— See  Union  Nat. 
Bank  v.  McBoyle,  37  S.  Ct.  370,  243  U. 
S.  26,  61  L.  Ed.  570,  dismissing  writ 
of  error  McBoyle  v.  Union  Nat.  Bank, 
142  P.  837,  168  Cal.  263. 

6 1/2.  Pieading.«A  complaint  stating  a 
cause  of  action  for  a  deposit  against 
the  Bank  of  F.  and  that  the  defendant 
thirst   National   Bank    of   F.    was    the 
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one  or  the  ISJgeat  Htoclcbotders  and 
rector,  wbo  practically  maaasea  the 
itutioD,  with  the  acquiCaceDce  of  tbe 
■.T  directors,  to  aae  reaionable  dlli- 
;e  to  know  character  and  bablts  of 

hank's  employei.  Where  he  waa 
ned  that  a  bookkeeper  was  lead- 
a  rast  life,  and  Bhoald  be  watched, 
failure  to  make  any  inquiry  is  neg- 
ice,  rendering  him  liable  (or  the 
ikeeper'a     aubsequent     peculationa; 

this  is  hia  duty,  even  tbough  be  re- 
ed  no  compeusatlon  for  bis  servlceB. 
ia,  notice  and  other  circnm stances 
S  sufiicieat  to  attract  attention  and 

for  an  inquiry,  chargeable  with 
Rledge  of  everything  to  which  In- 
7  might  have  led.  Dresser  t. 
PS  (C.  C.  A.)  250  F.  525. 
le  president  of  a  national  bank  has 
.ntbority  to  obligate  it  as  guarantor, 
ty,  or  ifidorser.  Commonwealth 
St  Co.  of  Pittsburgh  y.  First-Sec- 

Kat.  Bank  of  Pittsburgh,  103  A. 
200  Pa.  223.  He  cannot  with- 
V  money  ot  depositor  without  her 
lorily,  and  the  bank  ia  liable  for  his 
uKful  act  in  doing  so.  De  War  v. 
It  Nat.  Hank,  171  P.  1106.  88  Or. 

le  president  of  a  bank  may  as  an 
ridual  borrow  monVy  (or  his  private 
lunt  from  a  depositor  in  bank; 
ing  with  one  wbo  is  president  not 
ssarily  mnkini;  his  acta  those  Ot 
t.    Hnines  v.  First  Nat.  Bank  <0r.) 

P.   506. 

le  rule  that  tbe  president  of  a  nS' 
bJ  bank  has  implied  authority  to 
ow  money  on  its  behalf  In  the  usa- 
ourse  of  business  would  not  apply 
\  borrowiiic:  by  trustees  appointed 
1  bank's  officers  to  establish  bene&t 
for  its  employfia.  Commonwealth 
st  Co.   ot  Pittsburgh  v.   First-Sec- 

Nat.    Bank   ot   Pittsburgh,   103  A. 

260  Pa.  223. 

. Vice      prBsld«nt.^rhe      vice 

lident  of  a  bank,  tbough  intrusted 
.  general  transaction  of  its  businesB, 
lot  bind  it  by  a  transaction  so  out 
he  usual  course  as  to  put  the  per- 
dealt  with  on  notice  that  he  is  us- 
the  bank's  name  and  credit  in  hia 

buHioeas.     First  Nati  Bank  of  Sut- 

W.  Va.,  V.  Drovecs'  &  Mechanics' 
Bank  of  Baltimore,  Md.,  244  F. 
150   C.   0.  A.   563. 

transaction  by  which  vice  preai- 
.  ot  N.  bank  gave  hia  note  to  it  in- 
:ed  by  him  in  its  name  in  pnyment 
lis  note  to  F.  bank  indorsed  in  its 
e  by  him  as  treasurer  to  B.  bank 

I  bow  the  antugouistic  relations  of 
IS  to  put  B  on  notice.  Id. 
i.  —  CashiM-^The  knowledge  ot 
ashler  of  the  forgery  by  bim  of 
iteral  for  a  loan,  tbe  proceeds  ot 
^h  were  credited  to  the  bank,  is  not 
e  imputed  to  the  bank,  since  it  was 
be  cashier's  Interest  to  conceal  tbe 
ery.     Harrinan  Nat.  Bank  t.  Sel- 


domridgc,  240  F.  Ill,  163  C.  0.  A. 
147.  The  knowledge  of  a  cashier  of  a 
bank  diacounttng  notes  that  payee  in- 
dorser  was  in  danger  of  going  into  re- 
ceivership did  not  prevent  bank  front 
becoming  a  holder  in  due  course,  where 
cashier  did  not  know  of  outstanding 
contract  with  the  payee  for  which  note 
was  given.  People's  Nat.  Bank  of 
Tarantum,  Pa.,  v.  Cramer  (N.  J.)  101 
A.  204. 

Where  the  aasistant  caslijer  of  a  bank 
knew  ot  its  insolvent  condition,  such 
knowledge  is  imputable  to  the  bank 
and  its  board  of  (directors.  Clark 
Sparks  &  Sons  Mule  &  Horse  Co.  v. 
AmericuB  Nat.  Bank  (D.  0.)  230  F. 
738. 

Where  a  cashier  of  a  state  bank  bad 
knowledge     that    a    note    held    by    it 
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verting  such  baok  into  a  national  bank 
ot  which  be  became  vice  president,  his 
notice  of  the  note's  inGrmity  is  notice 
to  tbe  national  bank.  Manchester  Nat. 
Bank  V.  Hcrndon,  203  S.  W.  1055,  181 
Ky,   117. 

Where  a  bank  bad  without  question 
received  and  applied  to  its  own  use 
money  loaned  by  anotber  bank  on  se- 
curity of  notes  indorsed  by  its  cashier, 
it  cannot  question  the  cashier's  au- 
thority to  agree  that  the  amounts  of 
those  notes  when  due  should  be  charged 
against  it.  Merchants'  Nat.  Bank  of 
Mandan  v.  First  Nat.  Bank,  238  F. 
502,  151  C.  C,  A.  438. 

Where  tbe  assistant  cashier  of  bank 
took  nonn  ego  liable  bonds  payable  to 
bearer  and  tlcposlted  tbem  with  de- 
fendant brokers  as  seeutity  to  co»er 
losses,  held,  thut  there  was  no  estoppel 
in  tavor  of  defendants,  and  that  bank 
was  untitled  to  recover.  Crocker  Nat. 
Bank  of  San  Fraudsco  v.  Byrne  &,  Mc- 
DonneU  (Cal.)  173  P.  T52. 

Hie  act  of  bank  cashier  in  adviiing 
county  collector  to  leave  county  funds 
on  cashier's  receipt,  whereby  it  and 
collector's  check  thereon  were  not  in- 
tended to  be  carried  through  baqk's 
booka  in  collector's  name,  was  not  l>e- 
yond  Bcope  of  cashier's  authority.  At- 
kins Nat.  Bank  v.  Wiley  (Ua.  App.)  92 
S.  E,  759. 

A  bank  is  bound  by  the  action  of  its 
cashier  with  respect  to  a  claim  in  bank- 
ruptcy. First  Nat.  Bank  of  Woterloo 
T.  Exchange  Nat.  BoTik  of  Seneca  Falls 
(Sup.)  164  N.  Y.  S.  1092,  179  App.  Div. 
22.  affirming  judgment,  153  N.  T.  S. 
818.  179  App.  Div.  22. 

Where  the  vice  president  and  direc- 
tor of  a  bank  at  times  acted  as  cash- 
ier, those  dealing  with  bank  may  as- 
sume that  he  is  acting  with  authority, 
end  bank  is  bound  by  bis  nets  "when 
BO  acting."  Keith  v.  First  Nat.  Bank, 
182  N.  W.  691,  36  N.  D.  315. 

The  burden  is  on  a  bauk  to  show  that 
the  cashier  of  the  bank  had  authority 
from  a  depositor  to  transfer  hia  funds 
to  the  account  of  the  cashier.     First 
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Nat.  Bank  y.  Brewer  (Okl.)  174  P. 
1077. 

17.  —  Agentd— That  the  agent  of  a 
bank  discounting  a  note  knew  that  the 
payee  of  the  note  did  not  have  euffi* 
dent  money  in  bank  to  erect  a  build- 
ing held  insufficient  to  charge  the  bank 
with  knowledge  that  collateral  notes 
taken  by  the  bank  were  obtained  by 
such  payee  on  fraudulent  representa- 
tions that  it  had  sufficient  funds  for 
such  purpose.  Ellis  v.  First  Nat. 
Bank,  172  P.  281.  And  see  Pierce  v. 
Bell  (D.  C.)  239  F.  549., 

19. Liability  of  bank.— The  presi- 
dent of  a  national  banlc,  who  received 
bonds  by  depositor  and  checks  for  the 
proceeds,  held  the  agent  of  the  de- 
positor, and  not  the  bank,  so  that  the 
bank  was  not  liable  for  misapplication; 
and  where  the  depositor  authorized  the 
president  to  act  for  him  in  making 
payments  on  notes,  the  fact  that  the 
depositor  was  only  an  accommodation 
maker  of  the  notes  is  immaterial  on 
the  question  of  the  president's  agency. 
Stallo  V.  Wagner,  233  F.  379,  147  C. 
C.  A.  315,  modifying  decree  (D.  0.) 
220  F.  360. 

Regarding  the  liability  for  fraudulent 
representations  of  the  president  of  a 
bank  in  selling  stock  belonging  to  Y., 
held,  he  was  acting  for  the  bank;  his 
purpose  being  to  comply  with  direc- 
tions of  Comptroller  of  Currency  for 
reduction  of  Y.'s  indebtedness.  Salter 
V.  Williams,  244  F.  126,  156  C.  0.  A. 
554. 

Knowledge  of  the  president  of  a  na- 
tional bank  that  funds  deposited  by 
stockman  were  derived  from  the  sale 
of  cattle  mortgaged  to  plaintiff  held  not 
imputable  to  bank,  so  as  to  charge  the 
funds  with  a  trust;  the  president  and 
depositor  being  participants  in  a  scheme 
fraudulent,  if  not  criminal.  Interstate 
Nat.  Bank  of  Kansas  City,  Mo.,  v. 
Yates  Center  Nat.  Bank  of  Yates  Cen- 
ter. Kan.,  245  F.  294,  157  C.  O.  A. 
486. 

Where  a  national  bank's  president 
misappropriated  the  money  to  his  own 
use  without  the  depositor's  knowledge 
or  consent,  the  fact  that  the  deposi- 
tor's attempted  authorization  of  the 
bank  to  loan  his  money  was  illegal 
could  not  avail  it;  such  act  not  being 
within  the  attempted  authorization. 
Verrell  v.  First  Nat  Bank  of  Rose- 
burg.  157  P.  813,  80  Or.  550. 

The  president  of  a  national  bank 
having  represented  that  he  could  make 
loans  for  benefit  of  a  depositor  which 
would  be  subject  to  call  cannot,  the 
depositor  understanding  that  the  presi- 
dent was  acting  for  the  bank,  appropri- 
ate the  depositor's  funds  without  ren- 
dering the  bank  liable.  Doerstler  y. 
First  Nat.  Bank  (Or.)  161  P.  386. 

20.  Ratifloatlon     of     offloial     actSd— 

Where  directors  of  a  national  bank 
conveyed  its  assets,  pursuant  to  agree- 
ment,   to   another   national  bank,   as- 
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suming  its  indebtedness,  held,  that  rat- 
ification by  stocidiolders  of  the  con- 
veyance related  back,  except  as  to  in- 
tervening rights,  to  date  of  agreement 
and  conveyance.  Buck  v.  Gimon  (Ala.) 
79  So.  51. 

Notice  to  quit,  signed  by  national 
bank's  duly  authorized  agent,  after  con- 
sultation with  its  president  and  attor- 
ney and  by  direction  of  the  attorney, 
held  to  support  an  action  of  unlaw- 
ful detainer,  though  signed  without 
written  authority.  Merchants*  Nat 
Bank  of  San  Francisco  v.  Weston  (Cal. 
App.)  168  P.  587. 

VI.  DISCOUNTING   AND    NEGO- 
TIATING   EVIDENCES  OF 
DEBT 

23.  Acts  aathorized  by  statatsw— The 

word  "discount,"  as  used  in  this  sec- 
tion, necessarily  carries  with  it  the 
idea  of  the  charging  of  interest  in  ad- 
vance. Cooper  V.  National  Bank  of 
Savannah  (6a.  App.)  94  S.  E.  61L 

VII.  DEPOSITS 

25.  Receipt  of  deposits  and  riglits  of 
depo8itor8.F— Empty  tin  box,  gratuitous- 
ly stored  in  a  national  bank's  vault  for 
owner's  accommodation,  cannot  be  re- 
garded as  ''special  deposit,"  handling 
of  .which  would  come  within  regular 
line  of  banlLing  business,  like  money, 
stoclcs,  and  other  securities.  Sawyer  v. 
Old  LoweU  Nat.  Bank,  119  N.  E.  825, 
230  Mass.  342. 

IX.  LOANS  AND  SECURITY 

27.  Loans.— A  national  bank,  for  the 
purpose  of  enabling  it  ultimately  to 
secure  a  debt  owing  to  it,  is  authorized 
to  advance  money  to  further  an  enter- 
prise, though  without  power  to  carry 
on  such  an  enterprise.  Bailey  v.  Bab- 
cock  (D.  C.)  241  F.  501.  Where  a 
national  banlc  agrees  to  lend  money, 
which  loan  might  incidentally  result  in 
keeping  another  bank  open  for  busi- 
ness, such  obligation  is  not  ultra  vires. 
Murphy  v.  Hanna,  164  N.  W.  32,  37 
N.  D.  156. 

A  transaction,  whereby  a  bank  in- 
dorsed to  another  without  recourse  a 
number  of  notes,  is  a  loan  with  col- 
lateral security,  not  a  sale  of  the  notes. 
Merchants'  Nat.  Bank  of  Mandan  v. 
First  Nat.  Bank,  238  F.  502,  151  C. 
C.  A.  438. 

Neither  this  section,  nor  §  9758 
adopts  the  prohibition  imposed  by  Civ. 
Code  Ga.  1910,  §§  3427,  3436,  upon 
taking  of  interest  at  highest  author- 
ized rate  in  advance  by  way  of  dis- 
count. Cooper  V.  National  Bank  of 
Savannah  (Ga.  App.)  94  S.  E.  611. 

A  promise  by  a  national  bank  to  pay 
a  check  out  of  proceeds  of  a  draft  at- 
tached  to  a  bill  of  lading  covering 
goods  for  which  the  check  was  given  in 
payment  held  only  an  agreement  to  pay 
the  payee  of  check  out  of  his  own 
funds,  and  not  the  lending  of  its  cred- 
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it  or  an  ultra  vires  act.  Armstrong 
▼.  First  Nat.  Bank  of  Bolivar  (Mo. 
App.)   195  S.  W.  5«2. 

Parties  contracting  with  a  national 
bank  for  loan  are  charged  with  notice 
of  the  statutes  and  general  principles  of 
law  governing  such  institutions  which 
are  necessarily  embraced  in  any  con- 
tract so  made.  First  Nat.  Bank  v. 
Humphreys  (Okl.)  168  P.  410. 

A  statement  to  a  national  bank  ex- 
aminer by  a  depositor  in  reply  to  a 
question  by  the  examiner  as  to  wheth- 
er loans  by  the  president  of  the  bank 
were  authorized  held  to  furnish  no 
basis  for  estoppel  in  favor  of  bank  and 
against  depositor.  Doers  tier  v.  First 
Nat.  Bank  (Or.)  161  P.  386. 

29.  »—  Mortgagesw— A  security  deed 
given  to  a  national  bank  to  protect  an 
indorser  on  past-due  indebtedness  of 
the  maker  does  not  violate  this  sec- 
tion; and  this  section  does  not  pro- 
hibit a  national  bank  from  taking  a 
deed  or  mortgage  in  good  faith  as  se- 
curity for  debts  previously  contracted. 
Perkins  v.  First  Nat.  Bank  of  Jeffer- 
son, 90  S.  E.  91,  18  6a.  App.  564. 

In  an  action  by  a  national  bank  on 
a  note  it  was  error  to  strike  th^e  an- 
swer of  the  indorser  that  the  bank 
had  taken  a  mortgage  of  realty  as  se- 
curity, x>n  the  ground  that  the  bank 
was  not  authorized  to  take  real  estate 
as  security;  the  note  and  mortgage  be- 
ing given  to  renew  a  past-due  debt. 
Id. 

Where  national  bank  engaged  with 
its  cashier  to  buy  and  sell  cotton  in 
order  to  increase  its  deposits,  and  aft- 
er a  loss  its  president  persuaded  the 
cashier  and  wife  to  execute  notes  and 
mortgages  to  deceive  the  bank  exam- 
iner, and  of  which  the  bank  would  not 
require  payment,  they  could  not  be 
enforced  on  theory  that  the  directors 
were  liable  for  loss  from  ultra  vires 
acts ;  and  where  a  loss  accrues  ^to  a 
national  bank  from  ultra  vires  transac- 
tions, acquiesced  in  by  its  directors  and 
participated  in  by  its  president  and 
cashier,  a  note  and  mortgage  given  by 
cashier  and  his  wife  to  president  to 
cover  loss,  and  afterwards  assigned  to 
bank,  were  tainted  with  wrong  and 
could  not  be  enforced  in  its  suit  in- 
stigated by  its  president.  First  Nat. 
Bank  v.  McKown  (Okl.)  176  P.  245. 

X.  "INCIDENTAL  POWERS" 

34.  Unauthorized  transactions  In  gen- 
eni(.^-Under  this  section  a  national 
bank  cannot  engage  in  the  speculative 
business  of  buying  and  selling  cattle, 
such  power  not  being  either  expressly 
or  incidentally  conferred.  B^st  Nat. 
Bank  v.  Stokes  (Ark.)  203  S.  W.  1026. 
Nor  in  the  business  of  buying  and  sell- 
ing cotton;  such  business  being  beyond 
the  scope  of  its  powers  as  authorized 
by  law.  First  Nat.  Bank  v.  McKown 
(Okl.)  176  P.  245.  And  a  partnership 
between  a  national  bank  and  a  third 


person  to  engage  in  buying  and  selling 
cattle  would  be  ultra  vires.  First  Nat. 
Bank  v.  Stokes  (Ark.)  203  S.  W.  1026. 
The  creation  of  liability  to  collect 
from  employes  stipulated  percentage 
and  to  make  contribution  to  employes' 
benefit  fund,  so  that  loan  incurred  in 
administration  of  such  fund  might  be 
paid,  is  beyond  the  power  of  a  national  * 
bank.  Commonwealth  Trust  Co.  of 
Pittsburgh  v.  First- Second  Nat.  Bank 
of  Pittsburgh,  103  A.  598,  260  Pa.  223. 

35.  ContractSd^An  agreement  to  re- 
imburse the  surety  on  the  bond  of  a 
county  depository  is  not  beyond  the 
powers  of  a  national  bank;  and  hav- 
ing agreed  to  such  reimbursement  the 
bank  could  not  escape  liability  on  the 
theory  that  it  did  not  receive  notice  of 
the  issuing  of  road  bonds  or  know  that 
funds  received  from  the  depository  be- 
longed to  the  county.  United  States 
Fidelity  &  Guaranty  Co.  v.  First  State 
Bank  (Miss.)  76  So.  747. 

Under  a  contract  by  a  national  bank 
to  furnish  funds  needed  in  conducting 
the  business  of  another  institution  the 
bank  was  bound  to  furnish  reasonable 
sums  only  on  proper  terms  and  might 
refuse  payment  of  overdrafts  or  ad- 
vancements not  adequately  secured. 
First  Nat  Bank  v.  Humphreys  (Okl.) 
168  P.  410. 

In  a  suit  to  recover  damages  for 
wrongful  failure  of  defendant  bank  to 
make  timely  remittance  in  payment  of 
a  premium  on  a  life  policy,  where  the 
evidence  failed  to  show  that  the  agree- 
ment to  remit  on  the  day  in  question 
was  based  on  a  valuable  consideration, 
there  could  be  no  recovery  based  upon 
contract  liability.  Washington  v.  Aus- 
tin Nat.  Bank  (Tex.  Civ.  App.)  207  S. 
W.  382. 

38.  Contracts  of  guaranty  and  sure- 
tyship.—Under  this  section  a  national 
bank  cannot  guarantee  payment  of  obli- 
gations of  others  for  their  benefit. 
That  a  national  bank  was  a  creditor  of 
a  debtor  company,  and  interested  in  its 
securing  money  or  merchandise,  did 
not  make  bank's  guaranty  binding,  nor 
would  such  guaranty  be  valid  because 
plaintiff  extended  credit  because  of 
it.  Hice  &  Hutchins  Atlanta  Co.  v. 
Commercial  Nat.  Bank  of  Macon  (Ga. 
AQp.)  88  S.  E.  999.  Such  a  bank  has 
no  power  to  guarantee  payment  of 
money  borrowed  by  trustees  elected 
fron>  its  officers  for  use  in  purchase 
of  its  stock  to  be  parceled  out  among 
employes  as  a  benefit  fund.  As  to 
a  loan  to  trustees,  including  its  pres- 
ident, appointed  from  officers  of  the 
bank  to  manage  a  fund  for  the  benefit 
of  its  employes,  the  bank  would  not  be 
liable  on  the  president's  parol  guaranty. 
Nor  can  the  president  of  such  a  bank 
obligate  the  bank  as  a  guarantor,  sure- 
ty, or  indorser.  Commonwealth  Trust 
Co.  of  Pittsburgh  v.  First- Second  Nat 
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Bank  of  Flttsbargh,  103  A.  598,  260 
Pa.  223. 

A  "deposit  for  a  specified  purpose" 
is  one  in  the  making  of  which  a  trust 
fund  is  constituted  with  respect  to 
which  a  special  duty  as  to  its  applica- 
tion is  assumed  by  the  bank.  Cooper  v. 
National  Bank  of  Savannah  (Ga.  App.) 
94  S.  E.  611. 

A  national  bank  which  pursuant  to 
agreement  that  debtor  will  apply  loan 
on  indebtedness  to  bank  guarantees 
payment  is  liable  to  lender  for  amount 
received  in  execution  of  agreement, 
though  guaranty  is  beyond  its  powers 
under  National  Banking  Act.  Oklaho- 
ma City  Nat  Bank  v.  Ezzard  (OkL) 
169  P.  267. 

39.  Dealings  in  stocks,  bonds,  and  op- 
tions^—A  national  bank  cannot  purchase 
its  own  stock  except  to  prevent  loss 
upon  debt  previously  contracted.  Nor 
can  it  borrow  money  for  use  in  the  pur- 
chase of  its  stock  to  be  parceled  out 
among  its  employes  as  a  benefit  fund. 
Commonwealth  Trust  Co.  of  Pittsburgh 
V.  First-Second  Nat.  Bank  of  Pitts- 
burgh, 103  A.  598,  260  Pa.  223. 

40.  Bank  acting  as  broker^— National 
banks  have  no  power  to  negotiate  loans 
for  others.  Pollock  v.  Lumbermen's 
Nat.  Bank  of  Portiand,  168  P.  616,  86 
Or.  324. 

401/2.  Pension  fttRds.^-The  stockhold- 
ers of  a  national  bank  have  the  inci- 
dental power  to  create  a  pension  fund 
to  be  shared  by  officers  and  employes. 
Heinz  v.  National  Bank  of  Commerce 
in  St.  Louis,  237  F.  942.  150  C.  C.  A. 
592. 

Xlli.  ULTRA    VIRES    ACT8-- 
PLEADING    AND    DE- 
FENSES 

43.  Right  to  plead.— Where  a  nation- 
al bank  through  its  president  enters 
into  an  ultra  vires  contract  of  partner- 
ship with  a  tjiird  person  to  purchase 
and  sell  cattle,  the  bank  is  not  estop- 
ped to  deny  such  partnership.  First 
Nat.  Bank  v.  Stokes  (Ark.)  203  S.  W. 
1026. 

A  national  bank's  lessee,  when  sued 
in  unlawful  detainer,  held  not  author- 
ized to  question  bank's  power  to  make 
the  lease,  the  United  States  alone  be- 
ing entitled  to  raise  this  question. 
Merchants'  Nat.  Bank  of  San  Francis- 
co V.  Weston  (Cal.  App.)  168  P.  587. 

Where  a  national  bank  through  its 
officers  agreed  to  hold  a  customer's  deed 
until  lien  notes  to  be  received  in  ex- 
change should  be  properly  indorsed, 
etc.,  and  was  sued  for  breach,  it  could 
not  set  up  that  the  agreement  exceed- 
ed its  charter  powers,  or  that  officers' 
acts  were  ultra  vires.  First  Nat.  Bank 
V.  Wilson,  1G5  P.  859,  101  Kan.  72. 

A  plea  of  ultra  vires  is  available  to 
a  national  bank  in  a  suit  on  a  contract 
beyond  its  powers,  under  the  National 
Banking  Act,  but  if  it  has  received  the 
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money  or  property  under  such  a  con- 
tract, not  malum  in  se,  and  refnses  to 
return  it,  the  other  party  may  recover 
the  money  or  property  by  which  the 
bank  has  actually  benefited.  Gilbert  v. 
Citizens'  Nat.  Bank  of  Chicktsha  (Okl.) 
160  P.  635,  L.  R.  A.  1917A,  740. 

The  rule  that  a  corporation  is  liable 
for  money  received  by  it  on  ultra  vir- 
es contract  cannot  apply  where  a  na- 
tional bank  did  not  itself  receive  mon- 
ey which  was  to  be  need  hy  trustees 
under  a  benefit  plan  for  employes  to 
purchase  shares  of  the  bank's  stock. 
Commonwealth  Trust  Co.  of  Pittsbargh 
T.  First-Second  Nat  Bank  of  Pitts- 
burgh, 103  A.  596,  260  Pa.  223. 

Where  a  bank,  on  the  faith  of  a 
guaranty  by  another  bank  of  payment 
for  a  carload  of  melons,  permitted 
the  seller  thereof  to  withdraw  guar- 
anteed sum  from  the  bank,  the  guar- 
anteeing bank  could  not  plead  that  the 
contract  of  guaranty  was  beyond  in 
charter  powers.  El  Paso  Bank  & 
Trust  Co.  V.  First  State  Bank  of  Eus- 
tis  (Tex.  Civ.  App.)  202  S.  W.  522. 

44.  Action  against  bank.— In  a  suit  by 
national  bank  on  a  promissory  note 
wherein  defendants  claimed  partnership 
with  the  bank,  such  contract,  if  W 
although  performed,  was  not  binding 
on  the  bank,  it  being  ultra  vires  and 
the  bank  not  having  profited  thereby. 
First  Nat  Bank  v.  Stokes  (Ark.)  20S 
S.  W.-  1026. 

A  national  bank  cannot  be  held  lia- 
ble for  acts  in  excess  of  its  charter 
powers,  and  is  not  estopped  to  plead 
ultra  vires  in  defense  of  a  contract 
But  the  bank  is  liable  to  the  extent  that 
it  has  received  funds  or  benefits  from 
its  ultra  vires  contracts.  United  States 
Fidelity  &  Guaranty  Co.  v.  First  State 
Bank   (Miss.)  76  So.  747. 

A  national  bank's  want  of  antbority 
to  act  as  broker  in  negotiating  loan  for 
another  is  available  as  defense  to  bank, 
in  an  action  against  it  by  the  lender, 
for  whom  it  acted,  for  damages  from  its 
failure  to  lend  on  sound  security.  Po^' 
lock  y.  LfUmbermen's  Nat.  Bank  of 
Portland,  168  P.  616,  86  Or.  324. 

XV.  STATE    LEGISLATION 

47.  Legal  scope.— The  powers,  ma^' 
agement,  and  control  of  national  b^'^^ 
are  beyond  state  authority,  except  that 
a  national  bank  may  not  lawfully  po^' 
sess  certain  powers  in  contravention  ^^ 
state  law.  FeUows  v.  First  Nat  Btnk 
of  Bay  City,  159  N.  W.  335,  192  Mich- 
640.  ^ 

A  state  cannot  impose  any  liability 
upon  a  national  bank  by  addias  /'^ 
powers  to  those  expressly  gra^^teo  *>^ 
fairly  implied  in  the  act  autfcorioJ^J 
its  creation.  Myers  v.  Exchaage  ^ 
Bank   (Wash.)   164  P.   951. 

48.  ConstruotlOR  and  opBrtMO*"^^ 
Ohio  VaUey  Banking  &  Trust    ^o-  T; 
Citizens'  Nat.  Bank,  191  S.  W.  4^'  ^* 
Ky.  640. 
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Where  the  Legislature  has  not  de- 
clared that  national  banks  shall  not  in 
Michigan  have  the  right  to  act  as  trus- 
tee, executor,  administrator,  or  regis- 
trar of  stocks  and  bonds,  no  state  law 
is  contravened  by  the  National  Bank 
Act,  nor  because  a  corporation  exercis- 


es the  indicated  powers.  Fellows  y. 
First  Nat.  Bank  of  Bay  City  (Mich.) 
159  N.  W.  335. 

CITED  WITHOUT  DEFINITE  AP- 
PLICATION 

Bailey  v.  Babcock  (D.  C.)  241  F.  601. 


§  9661a.  (Act  May  22,  1918,  c.  80,  §  1.)  Subscriptions  to  Amer- 
ican Red  Cross. 
During  the  continuance  of  the  state  of  war  now  existing  it  shall 
be  lawful  for  any  national  banking  association  to  contribute  to 
the  American  National  Red  Cross,  out  of  any  net  profits  other- 
wise available  under  the  law  for  the  declaration  of  dividends,  such 
sum  or  sums  as  the  directors  of  said  association  shall  deem  ex- 
pedient. Each  association  shall  report  to  the  Comptroller  of  the 
Currency  within  ten  days  after  the  making  of  any  such  contribu- 
tion the  amount  of  such  contribution  and  the  amount  of  net  earn- 
ings in  excess  of  such  contribution.  Such  report  shall  be  attested 
by  the  president  or  cashier  of  the  association  in  like  manner  as 
the  report  of  the  declaration  of  any  dividend.     (40  Stat.  558.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act 
aathorlzing  national  banks  to  subscribe  to  the  American  National  Red  Cross/' 
cited  above. 

§  9661b.  (Act  May  22,  1918,  c.  80,  §  2.)     Same;  use  of  money. 

All  sums  so  contributed  shall  be  utilized  by  the  American  Na- 
tional Red  Cross  in  furnishing  volunteer  aid  to  the  sick  and 
wounded  of  the  combatant  armies,  the  voluntary  relief  of  the 
Army  and  Navy  of  the  United  States,  and  the  relief  and  mitiga- 
tion of  the  suffering  caused  by  the  war  to  the  people  of  the  United 
States  and  their  allied  nations.    (40  Stat.  558.) 

See  note  to  §  9661a,  ante. 

§  9667.  (Act  July  12,  1882,  c.  290,  §  3.)     Examination  and  issue  of 
certificate  of  approval  by  Comptroller. 


EfFect  of  oertlfloate.— A  certificate  of 
the  controller  of  the  currency,  author- 
izing a  bank  to  do  business  as  a  na- 
tional bank  and  a  certificate  authorizing 
a  change  of  name,  held  sufficient  proof 

§  9674.  (R.  S.  §  5137.)     Power  to 

Loans  on  real  estate  security  ^-Con- 
ceding that  a  transaction  whereby  na- 
tional bank  financed  lumber  company 
was  a  loan  in  violation  of  this  section, 

^  held,  that  it  was  not  an  intentional  vio- 
lation rendering  the  directors  peirson- 
ally  liable;  and  held,  further,  that  such 
transaction  was  not  a  loan  in  violation 
of  this  section,  or  the  prohibition 
against  excessive  loans.    Bailey  v.  Bab- 

•  cock  (D.  C.)  241  F..  501. 

Under  this  section  and  §  9661,  a  na- 
tional bank  is  not  prohibited  from  tak- 
ing a  deed  or  mortgage  in  good  faith  as 
security  for  debts  previously  contract- 


of  corporate  existence  in  action  by  the 
bank.  Merchants'  Nat.  Bank  of  San 
Francisco  v.  Weston  (Cal.  App.)  168  P. 
587. 


hold  real  property. 

ed.  A  security  deed  given  to  a  nation- 
al bank  to  protect  an  indorser  on  past- 
due  indebtedness  of  the  maker  does  not 
violate  these  sections.  Perkins  v.  First 
Nat.  Bank  of  Jefferson,  90  S.  E.  91,  18 
Ga.  App.  564. 

In  an  action  by  a  national  bank  on  a 
note,  it  was  error  to  strike  the  answer 
of  the  indorser  that  the  bank  bad  tak- 
en a  mortgage  of  realty  as  security,  on 
the  ground  that  the  bank  was  not  au- 
thorized to  take  real  estate  as  security; 
the  note  and  mortgage  being  given  to 
refiew  a  past-due  debt.    Id/ 


§  9675.  (R.  S.  §  5138,  as  amended,  Act  March  14,  1900,  c,  41,  §  10.) 
Requisite  amount  of  capital. 

Construction  In  generals— The  word  ganized  for  the  purpose  of  local  gov- 
"place,"  as  used  in  this  section,  means  ernment  in  a  defined  territory.  30  Op. 
a  corporate  or  quasi  corporate  body  or-      Atty.  Gen.  173. 
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§  9676.  (R.  S.  §  5139.)     Shares  of 

2.  Rescission    of    subserlptlon.^The 

double  liability  under  Rev.  St  §  5151, 
does  not  to  prevent  the  holder  of  fully 
paid  stock  in  a  national  bank  from  re- 
scinding after  the  appointment  of  a 
receiver,  the  purchase  of  stock  for 
fraud  of  the  bank  president;  such  hold- 
er paying  his  assessment  under  such 
statute.  ELe  may,  no  liability  to  credi- 
tors preventing,  rescind  with  like  rights 
as  other  creditors  to  redress  out  of 
funds  in  the  receiver's  hands.  He  is 
not  a  subscriber  for  the  stock,  as  re- 
.gards  his  right  to  rescind  after  the  ap- 
pointment of  a  receiver,  though  he  bor- 
rowed the  money  to  purchase  from  the 
bank,  and  owed  it  therefor.  Salter  v. 
Williams,  244  F.  126,  156  C.  C.  A. 
554. 

3.  Transfer -of  stook^^A  contract  for 
the  sale  of  national  bank  stock  by  a 
trustee,  held  not  to  require  the  buyer 
to  pay  the  amount  of  assets  held  by 
the  bank  as  collateral  in  excess  of  the 
liability  secured  thereby,  though  that 
amount  had  been  included  by  the  ap- 
praisers appointed  to  determine  the 
value  of  the  assets  chargeable  to  stock, 
surplus,  and  undivided  profits;  the  sur- 
plus of  which  over  a  specified  amount 
was  to  be  paid  by  the  buyer  to  the 
seller.    The  contract  also  held  to  show 


stock  and  transfers. 

that  the  appraisement  of  the  bank's 
assets  to  determine  the  amount  the 
buyer  should  pay  had  not  been  made 
when  the  contract  was  executed;  and 
a  contract  for  the  sale  of  the  major- 
ity of  the  stock  of  a  national  bank 
which  required  the  buyer  to  pay  the 
seller  the  amounts  distributed  by  the 
bank  among  its  stockholders,  held  not 
to  make  the  buyer  a  trustee  for  the 
seller  to  see  that  the  bank  made  the 
distribution.  Appraisers  appointed  un- 
der a  contract  for  the  sale  of  national 
bank  stock  to  determine  the  value  of 
the  assets  by  which  the  purchase  price 
was  fixed  are  agents  of  both  parties, 
and  neither  can  take  advantage  of  their 
failure  to  prepare  list  in  accordance 
with  the  contract  requirements.  Ken- 
tucky Tide  Sav.  Bank  &  Trust  Co.  v. 
Day,  191  S.  W.  886,  174  Ky.  105. 

8.  — —  Estoppels— That  after  plain- 
tiff purchased  from  defendants  100 
shares  of  national  bank  stock  he  sign- 
ed a  consent  to  liquidation  of  bank  and 
a  proxy  for  stockholders'  meeting  held 
not  to  destroy  his  right  to  rescmd, 
where  he  did  not  have  full  knowledge 
of  fraud  and  owned  other  shares  of 
stock  than  those  in  question.  Schwein- 
ler  V.  Earl  (Sup.)  171  N.  Y.  S.  806. 
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§  9684.  (R.  S.  §  5146,  as  amended.  Act  Feb.  28, 1905,  c.  1163.)    Req- 
uisite qualifications  of  directors. 


Non-resident  directors.— That  part  of 
this  section  providing  "that  at  least 
three-fourths  of  the  directors"  of  a 
national  bank  '^nnist  have  resided  in 
the  state  ♦  ♦  ♦  in  which  the  as- 
sociation is  located  for  at  least  one 
year"  prior  to  election  as  such  per- 
mits the  election  of  nonresident  di- 
rectors by  a  national  bank,  and  con- 
templates that  such  nonresident  di- 
rectors shall  not  give  the  same  atten- 
tion to  the  affairs  of  the  bank  as  that 
required  of  those  directors  who  are 
resident;  and  a  nonresident  director  of 


a  national  bank  who  is  not  shown  to 
have  actual  knowledge  of  an  unlawful 
manipulation  of  the  bank*s  funds,  re- 
sulting in  losses  to  the  bank,  or  who  is 
not  shown  to  have  assented  to  or  con- 
nived in  such  unlawful  manipulation, 
cannot  be  placed  in  the  same  category 
with  resident  directors  who  are  shown 
to  have  known  of,  assented  to,  and 
connived  in  such  unlawful  acts.  Wal- 
lach  V.  Bluings,  195  HI.  App.  605,  619, 
judgment  affirmed  115  N.  E.  382,  277 
HI.  218. 


§  9685.  (R.  S.  §  5147.)     Oath  required  from  directors. 

Operation^— See  McCormick  y.  King, 
241  F.  737,  154  0.  0.  A.  439. 


§  9689.  (Act  Dec.  23, 1913,  c.  6,  § 
holders;  effect  of  transfer  of 

See  Salter  v.  Williams,  244  F.  126. 
156  C.  O.  A.  554;  American  Nat  Bank 
V.  Commercial  Nat.  Bank  (C.  O.  A.) 
254  F.  249;  American  Nat.  Bank  of 
Macon  v.  Commercial  Nat.  'Bank  of 
Macon  (D.  C.)  246  F.  721. 

6.  Persons  liable  as  stockholders— 
Transferror. — A  transfer  of  national 
bank  stock  by  executors  to  themselves 
as  trustees  under  the  will  is  voidable 
only,  and  relieves  both  the  estate  and 
legatee,  after  distribution,  from  any 
liability   for  an  assessment  for  bene- 
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23.)     Individual  liability  of  share- 
shares. 

fit  of  creditors.  Williams  v.  Cobb,  37 
S.  Ct  115.  242  U.  S.  307,  61  L.  Bd. 
325,  affirming  decree  219  F.  663,  134 
O.  C.  A.  217. 

7.  —  Tran&feree.^Where  one,  with 
full  knowledge  of  the  fact,  becomes  a 
record  shareholder  in  a  national  bank, 
the  double  liability  continues  until  by 
his  act  he  removes  his  name  from  rec- 
ord; and  until  ratification  with  full 
knowledge,  one  in  whose  name  shares 
of  a  national  banking  assooiation  are 
placed  without  his  knowledge  does  not 
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incor  the  double  liability;  and  where  a 
husband  without  her  knowledge  trans- 
ferred to  his  wife  on  the  books  of  a 
national  bank  stock  owned  by  him,  the 
wife's  indorsement  of  a  check  payable 
to  husband  and  indorsed  by  him,  which 
was  drawn  in  payment  of  a  dividend 
declared  before  such  transfer,  does  not 
amount  to  a  ratification  rendering  her 
liable  as  a  shareholder;  and  the  exe- 
cution by  defendant  of  a  power  of  at- 
torney on  a  certificate  of  national  bank 
stock,  transferred  to  her  on  the  bank's 
books  without  her  knowledge,  held,  in 
▼iew  of  the  circumstances,  not  to  es- 
tablish a  ratification  rendering  the  wife 
liable  as  shareholder.  Williams  v. 
Vreeland,  244  F.  346,  156  C.  C.  A.  632. 

11.  Nature  and  extent  of  llablllty^A 
loan  to  a  liquidation  agent  of  a  national 
banking  association  cannot  make  stock- 
holders individually  liable,  under  this, 
section  and  section  9806.  American 
Nat.  Bank  of  Macon  v.  Commercial 
Nat.  Bank  of  Macon  (D.  C.)  248  F. 
187. 

The  liability  of  a  stockholder  for  as- 
sessments levied  on  national  bank  stock 
is  contractual,  and  not  statutory.  Weit- 
zel  V.  Brown,  112  N.  E.  945,  224  Mass. 
190. 

12.  Determination  of  comptroller.— A 

large  executive  discretion  is  given  to 
the  Comptroller  in  adjusting  assess- 
ments made  by  him  so  that  national 
bank  shareholders  may  not  be  burdened 
by  paying  more  than  is  necessary  or 
at  a  time  when  money  cannot  be  ad- 
vantageously used.  He  has  power  to 
recall  a  first  assessment  either  in  whole 
or  in  part  and  to  thereafter  make  a 
second  assessment  when  an  arrange- 
ment with  shareholders  failed  to  pro- 
duce the  expected  result.  Korbly  v. 
Springfield  Inst,  for  Savings,  38  S.  Ct 
88,  245  U.  S.  330.  62  L.  Ed.  326,  af- 
firming judgment  Pepper  v.  Same,  218 
F.  814,  134  C.  C.  A.  502.  And  see 
Simmons  &  Kell  v.  Freeman  (Ga.)  90 
S.  E.  965. 


13.  Enforcement  of  liability w— A  con- 
tract for  consolidation  between  two  na- 
tional banks,  by  which  one  agreed  to 
voluntarily  liquidate  and  transfer  all 
its  assets  to  the  other,  which  agreed  to 
act  as  its  liquidating  agent  and  to  pay 
all  claims  against  it,  construed,  and, 
as  acted  upon  by  the  parties,  held  to 
create  the  relation  of  debtor  and  cred- 
itor between  them,  which  would  sup- 
port a  suit  against  the  stockholders  of 
the  liquidating  bank  on  the  insufficiency 
of  its  assets  to  pay  its  debts.  Ameri- 
can Nat.  Bank  of  Macon  v.  Commercial 
Nat.  Bank  of  Macon  (C.  C.  A.)  254  F. 
249. 

23.  —  Evidence.— Proof  that  de- 
fendant was  a  shareholder  of  record  in 
a  national  bank,  and  that  she  did  noth- 
ing to  remove  her  name,  establishes  a 
prima  facie  case  of  the  liability  to 
assessment  for  the  double  liability. 
WUliams  v.  Vreeland,  244  F.  346,  156 
C.  C.  A.  632. 

Evidence  held  irrelevant,  and  its  ad- 
mission error,  on  the  trial  of  an  in- 
dictment for  aiding  and  abetting  the 
misapplication  of  funds  of  a  national 
bank.  Matters  v.  U.  S.,  244  F.  736, 
157  C.  C.  A.  184. 

24.  —  Burden  of  proofs— Where  a 
bank  receiver  suing  to  enforce  an  as- 
sessment against  a  shareholder  makes 
out  a  prima  facie  case,  burden  of  prov- 
ing nonliability  shifts  to  the  sharehold- 
er. Williams  v.  Vreeland,  244  F.  346, 
156  C.  C.  A.  632. 

32.  Recovery   of   assessment   pald.^ 

Payments  by  a  shareholder  savings 
bank  to  the  receiver  of  a  national  bank 
to  aid  in  payment  of  national  bjink's 
liabilities  held  to  have  been  made  with 
intention  that  they  should  be  applied  to 
diminish  the  statutory  liability  of  the 
shareholder  banks.  Korbly  v.  Spring- 
field Inst,  for  Savings,  38  S.  Ct.  88, 
245  U.  S.  330,  61  L.  Ed.  326,  affirm- 
ing judgment  Pepper  v.  Same,  218  F. 
814,  134  C.  C.  A.  502. 


§  9691.  (R.  S.  §  5153,  as  amended,  Act  March  3,  1901,  c.  871,  §  1, 
Act  March  4, 1907,  c.  2913,  §  3,  Act  Dec.  23, 1913,  c.  6,  §  27,  and 
Act  Aug.  4,  1914,  c.  225.)  Duties  and  liabilities  when  desig- 
nated as  depositaries  of  public  moneys. 

Public  funds  on  deposit  and  matters  Where  a  tax  collector,  on  advice  of  a 
related  thereto.^Under  'section  1645 
and  this  section,  held  that  in  a  con- 
demnation suit,  where  the  award  was 
held  in  abeyance  to  await  the  deter- 
mination of  conflicting  claims,  it  was 
not  a  violation  of  section  10267  for 
the  cleris  to  deposit  such  award  ac- 
cording to  stipulation  of  parties  in  na- 
tional banks  not  designated  as  public 
depositaries.  U.  S.  v.  Conway  Lupaber 
Co.  (D.  C.)  234  F.  961. 


bank  cashier  and  to  evade  garnishment 
proceedings,  gave  the  cashier  county 
funds  on  his  receipt  to  be  tiirned  over 
to  the  county  treasurer,  there  was  no 
deposit  or  bank  transaction  in  accepted 
sense.  Such  transaction  made  the  bank 
the  collector's  agent  to  consummate  the 
transfer.  Atkins  Nat  Bank  v.  Wiley 
(Ga.  App.)  92  S.  E.  759. 
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§  9694.  (R.  S.  §  5154,  as  amended,  Act  Dec.  23,  1913,  c.  6,  §  8.)    Or- 
ganization  of  State  ba^ks  as  national  banking  associations. 

Change  from  state  bank  to  national  ed  by  the  same  stockholders  held  to 

bank^— Where  a  savings  bank  purchased  render  the  national  bank  liable  for  a 

the   majority   of   the   stock   in   a  na-  loan  to  the  state  bank  secured  bj  a 

tional  bank  and  had  its  directors  and  pledge    of    a    note.    Merchants'    Nat 

principal  officers  made  the  directors  and  Bank  of  Mandan  v.  First  Nat  Bank, 

principal  officers  of  the  national  bank,  238  F.  502,  151  O.  0.  A.  438. 

the  two  banks  were  not  thereby  merg-  Where  a  state  bank  is  reincorporated 

ed.    Kentucky  Title  Sav.  Bank  &  Trust  as  a  national  bank  under  a  new  name, 

Co.  y.  Day,  191  S.  W.  886,  174  Ky.  but  the  personnel,  officers,  management, 

105.  and   business   remains    the   same,  the 

new  bank  is  liable  for  usury  charged 

Rights  and  liablUtles  of  reorganized  and   collected  by   the   old-  bank.  Mc- 

bank^The  transfer  of  the  assets  of  a  Carthy  ▼.  Liberty  Nat.  Bank  <Okl.)  175 

state  bank  to  a  national  bank  organiz-  P.  940. 

§  9696a.  (Act  Nov.  7,  1918,  c.  209,  §  1.)     Consolidation;   capital 
stock ;   dissenting .  shareholders. 

Any  two  or  more  national  banking  associations  located  within 
the  same  county,  city,  town,  or  village  may,  with  the  approval  of 
the  Comptroller  of  the  Currency,  consolidate  into  one  association 
under  the  charter  of  either  existing  banks,  on  such  terms  and  con- 
ditions as  may  be  lawfully  agreed  upon  by  a  majority  of  the  board 
of  directors  of  each  association  proposing  to  consolidate,  and  be 
ratified  and  confirmed  by  the  affirmative  vote  of  the  shareholders 
of  each  such  association  owning  at  least  two-thirds  of  its  capital 
stock  outstanding,  at  a  meeting  to  be  held  on  the  call  of  the  di- 
rectors after  publishing  notice  of  the  time,  place,  and  object  of  the 
meeting  for  four  consecutive  weeks  in  some  newspaper  published 
in  the  place  where  the  said  association  is  located,  and  if  no  news- 
paper is  published  in  the  place,  then  in  a  paper  published  nearest 
thereto,  and  after  sending  such  notice  to  each  shareholder  of  record 
by  registered  mail  at  least  ten  days  prior  to  said  meeting:  Pro- 
vided, That  the  capital  stock  of  such  consolidated  association  shall 
not  be  less  than  that  required  under  existing  law  for  the  organiza- 
tioif  of  a  national  bank  in  the  place  in  which  it  is  located :  And 
provided  further,  That  when  such  consolidation  shall  have  been 
effected  and  approved  by  the  comptroller  any  shareholder  of  ei- 
ther of  the  associations  so  consolidated  who  has  not  voted  for 
such  consolidation  may  give  notice  to  the  directors  of  the  associa- 
tion in  which  he  is  interested  within  twenty  days  from  the  date  of 
the  certificate  of  approval  of  the  comptroller  that  he  dissents  from 
the  plan  of  consolidation  as  adopted  and  approved,  whereupon 
he  shall  be  entitled  to  receive  the  value  of  the  shares  so  held  by 
him,  to  be  ascertained  by  an  appraisal  made  by  a  committee  of 
three  persons,  one  to  be  selected  by  the  shareholder,  one  by  the 
directors,  and  the  third  by  the  two  so  chosen;  and  in  case  the 
value  so  fixed  shall  not  be  satisfactory  to  the  shareholder  he  may 
within  five  days  after  being  notified  of  the  appraisal  appeal  to 
the  Comptroller  of  the  Currency,  who  shall  cause  a  reappraisal 
to  be  made,  which  shall  be  final  and  binding;  and  if  said  reap- 
praisal shall  exceed  the  value  fixed  by  said  committee,  the  bank 
shall  pay  the  expenses  of  the  reappraisal;  otherwise  the  appel- 
lant shall  pay  said  expenses,  and  the  value  so  ascertained  and  de- 
termined shall  be  deemed  to  be  a  debt  due  and  be  forthwith  paid 
to  said  shareholder  from  said  bank,  and  the  share  so  paid  shall 
be  surrendered  and  after  due  notice  sold  at  public  auction  with- 
in thirty  days  after  the  final  appraisement  provided  for  in  this  Act. 
(40  Stat.  1043.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act 
to  provide  for  the  consolidation  of  national  banking  associations,"  cited  above. 
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§  9696b.  (Act  Nov.  7,  1918,  c  209,  §  2.)  Same;  effect  on  rights 
and  liabilities. 
Associations  consolidating  with  another  association  under  the 
provisions  of  this  Act  shall  not  be  required  to  deposit  lawful  money 
for  theit  outstanding  circulation,  but  their  assets  and  liabilities 
shall  be  reported  by  the  association  with  which  they  have  consol- 
idated. And  all  the  rights,  franchises,  and  interests  of  the  said  na- 
tional bank  so  consohdated  in  and  to  every  species  of  property, 
personal  and  mixed,  and  choses  in  action  thereto  belonging,  shall 
be  deemed  to  be  transferred  to  and  vested  in  such  national  bank 
into  which  it  is  consolidated  without  any  deed  or  other  transfer, 
and  the  said  consolidated  national  bank  shall  hold  and  enjoy  the 
same  and  all  rights  of  property,  franchises,  and  interests  in  the 
same  manner  and  to  the  same  extent  as  was  held  and  enjoyed  by 
the  national  bank  so  consolidated  therewith.  (40  Stat  1044.) 
Sec  note  to  f  9e»6a,  ante. 


CHAPTER  TWO— OBTAINING  AND  ISSUING 
CIRCULATING  NOTES 

069Sa.  Repeal  of  acts  reqairinf  deposit  tion  on  amount  of  one  and  two 

of  registered  bonds.  dollar  notes. 

9713.  Delivery  of  circulatinj  notes.  9714.  Ctrcolatinic  notes;    printing;    de- 

6T13a.  Ssme ;     denominations ;     Umita-  nominations,  and  form. 

9T19.  [Eepeaied.] 

§  9698a.  (Act  Dec.  23.  1913,  c.  6,  §  17,  as  amended.  Act  June  21, 
1917,  c.  32,  §  9.)  Repeal  of  acts  requiring  deposit  of  registered 
bonds. 

So  much  of  the  provisions  of  section  fifty-one  hundred  and  fifty- 
nine  of  the  Revised  Statutes  of  the  United  States,  and  section  four 
of  the  Act  of  June  twentieth,  eighteen  hundred  and  seventy-four, 
and  section  eight  of  the  Act  of  July  twelfth,  eighteen  hundred  and 
eighty-two,  and  of  any  other  provisions  of  existing  statutes  as  re- 
quire that  before  any  national  banking  association  shall  be  author- 
ized to  commence  banking  business' it  shall  transfer  and  deliver  to 
the  Treasurer  of  the  United  States  a  stated  amount  of  United  States 
registered  bonds,  and  so  much  of  those  provisions  or  of  any  other 
provisions  of  existing  statutes  as  require  any  national  banking  asso- 
ciation now  or  hereafter  organized  to  maintain  a  minimum  deposit 
of  such  bonds  with  the  Treasurer  is  hereby  repealed,  (38  Stat.  268. 
40  Stat.  239.) 

This  section  was  amended  bj  Art  June  21,  1917,  c.  32.  |  9,  dted  above, 
by  inserting,  after  the  words  "a  stated  amount  of  United  States  registered 
bonds."  tbe  words  "and  so  much  of  tho!!e  provisions  or  of  any  otber  provisions 
of  eiiatiog  statutes  as  require  any  national  banking  association  now  or  here- 
tfter  orgsnized  to  maintain  a  minimum  deposit  of  sucb  bonds." 

The  original  section   was   omitted  from  the  Compilntion   of  1916,   as  being 
merely  a  repealing  section.    See  U.  S.  Comp,  St.  1016,  pp.  11868,  11869,  11872- 
11874.  12007. 
§  9713.  (Act  March  14,  1900,  c.  41,  §  12,  repealed  in  part.  Act  Oct. 
5,  1917,  c.  74,  §  2.)     Delivery  of  circulating  notes. 
Upon  the  deposit  with  the  Treasurer  of  the  United  States,  by 
any  national  banking  association,  of  any  bonds  of  the  United  States 
in  the  manner  provided  by  existing  law,  such  association   shall 
be  entitled  to  receive  from  the  Comptroller  of  the  Currency  circulat- 
ing notes  in  blank,  registered  and  countersigned  as  provided  by 
law,  equal  in  amount  to  the  par  value  of  the  bonds  so  deposited; 
and  any  national  banking  association  now  having  bonds  on  deposit 
Supp.ir.S.Co>U'.'l9— 141  (2241) 
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for  the  security  of  circulating  notes,  and  upon  which  an  amount  of 
circulating  notes  has  been  issued  less  than  the  par  value  of  the 
bonds,  shall  be  entitled,  upon  due  application  to  the  Comptroller 
of  the  Currency,  to  receive  additional  circulating  notes  in  blank  to 
an  amount  which  will  increase  the  circulating  notes  held  by  such 
association  to  the  par  value  of  the  bonds  deposited,  such  additional 
notes  to  be  held  and  treated  in  the  same  way  as  circulating  notes  of 
national  banking  associations  heretofo|-e  issued,  and  subject  to  all 
the  provisions  of  law  affecting  such  notes :  Provided,  That  nothing 
herein  contained  shall  be  construed  to  modify  or  repeal  the  provi- 
sions of  section  fifty-one  hundred  and  sixty-seven  of  the  Revised  { 
Statutes  of  the  United  States,  authorizing  the  Comptroller  of  the  j 
Currency  to  require  additional  deposits  of  bonds  or  of  lawful  mon- 
ey in  case  the  market  value  of  the  bonds  held  to  secure  the  circu- 
lating notes  shall  fall  below  the  par  value  of  the  circulating  notes 
outstanding  for  which  such  bonds  may  be  deposited  as  security: 
And  provided  further.  That  the  circulating  notes  furnished  to  na- 
tional banking  associations  under  the  provisions  of  this  Act  shall  be 
of  the  denominations  prescribed  by  law:  And  provided  further, 
That  the  total  amount  of  such  notes  issued  to  any  such  association 
may  equal  at  any  time  but  shall  not  exceed  the  amount  at  such 
time  of  its  capital  stock  actually  paid  in:  And  provided  further, 
That  under  regulations  to  be  prescribed  by  the  Secretary  of  the 
Treasury  any  national  banking  association  may  substitute  the  two 
per  centum  bonds  issued  under  the  provisions  of  this  Act  for  any 
of  the  bonds  deposited  with  the  Treasurer  to  secure  circulation  or 
to  secure  deposits  of  public  money ;  and  so  much  of  an  Act  entitled 
"An  Act  to  enable  national  banking  associations  to  extend  their 
corporate  existence,  and  for  other  purposes,"  approved  July 
twelfth,  eighteen  hundred  and  eighty-two,  as  prohibits  any  na- 
tional bank  which  makes  any  deposit  of  lawful  money  in  order  to 
withdraw  its  circulating  notes  from  receiving  any  increase  of  its 
circulation  for  the  period  of  six  months  from  the  time  it  made  such 
deposit  of  lawful  money  for  the  purpose  aforesaid,  is  hereby  repeal- 
ed, and  all  other  Acts  or  parts  of  Acts  inconsistent  with  the  provi- 
sions of  this  section  are  hereby  repealed.  (31  Stat.  49.  40  Stat 
342.) 

This  section  was  partially*  repealed  by  Act  Oct.  5,  1917,  c.  74,  {  2,  by 
striking  out,  after  the  words  "of  the  denominations  prescribed  by  law/'  the 
words  "except  that  no  national  banking  association  shall,  after  the  passage 
of  this  Act,  be  entitled  to  receive  from  the  Comptroller  of  the  Currency,  or  to 
issue  or  reissue  or  place  in  circulation,  more  than  one-third  in  amount  of  its 
circulating  notes  of  the  denomination  of  five  dollars." 

§  9713a.  (Act  Oct.  5,  1917,  c.  74,  §  3.)     Same;  denominations;  lim- 
itation on  amount  of  one  and  two  dollar  notes. 

From  and  after  the  passage  of  this  Act  any  national  banking  as- 
sociation, upon  compliance  with  the  provisions  of  law  applicable 
thereto,  shall  be  entitled  to  receive  from  the  Comptroller  of  the  Cur- 
rency, or  to  issue  or  reissue,  or  place  in  circulation  notes  in  denom- 
inations of  $1,  $2,  $5,  $10,  $20,  $50,  and  $100  in  such  proportion  as 
to  each  of  said  denominations  as  the  bank  may  elect:  Provided, 
however,  That  no  bank  shall  receive  or  have  in  circulation  at  any 
one  time  more  than  $25,000  in  notes  of  the  denominations  of  $1 
and  $2.    (40  Stat.  342.) 

This  section  was  part  of  an  act  entitled  "An  act  to  amend  the  laws  relat- 
ing to  the  denominations  of  circulating  notes  by  national  banks  and  to  per- 
mit the  issuance  of  notes  of  small  denominations,  and  for  other  purposes,** 
cited  above.  Section  1  of  said  act  repealed  in  part  R.  S.  |  5175,  section  2 
repealed  part  of  Act  March  14,  1900,  c  41,  §  12,  and  section  4  repealed  all 
inconsistent  acts  and  parts  of  acts.    See  ante,  §  9713,  and  post,  {  9719. 
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§  9714.  (R.  S.  §  5172,  as  amended.  Act  May  30,  1908,  c.  229,  §  11, 
Act  Dec.  23,  1913,  c.  6,  §  27,  Act  Aug.  4,  1914,  c.  225,  and  Act 
March  3,  1919,  c.  101,  §  4.)  Circulating  notes;  printing;  de- 
nominations, and  form. 
In  order  to  furnish  suitable  notes  for  circulation,  the  Comp- 
troller of  the  Currency  shall,  under  the  direction  of  the  Secretary 
of  the  Treasury,  cause  plates  and  dies  to  be  engraved,  in  the  best 
manner  to  guard  against  counterfeiting  and  fraudulent  alterations, 
and  shall  have  printed  therefrom  and  numbered  such  quantity  of 
circulating  notes  in  blank,  or  bearing  engraved  signatures  of 
officers  as  herein  provided,  of  the  denominations  of  $1,  $2,  $5,  $10, 
$20,  $50,  $100,  $500,  and  $1,000,  as  may  be  required  to  supply  the 
associations  entitled  to  receive  the  same.  Such  notes  shall  ex- 
press upon  their  face  that  they  are  secured  by  United  States  bonds 
deposited  with  the  Treasurer  of  the  United  States,  by  the  writ- 
ten or  engraved  signatures  of  the  Treasurer  and  Register,  and  by 
the  imprint  of  the  seal  of  the  Treasury;  and  shall  also  express 
upon  their  face  the  promise  of  the  association  receiving  the  same 
to  pay  on  demand,  attested  by  the  written  or  engraved  signatures 
of  the  president  or  vice  president  and  cashier ;  and  shall  bear  suph 
devices  and  such  other  statements  and  shall  be  in  such  form  as 
the  Secretary  of  the  Treasury  shall,  by  regulation,  direct.  (35  Stat. 
551.    38  Stat.  274,  682.    40  Stat.  1315.) 

This  section  was  again  amended  by  Act  March  3,  1919,  c.  101,  §  4,  cited 
above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  section  read 
afl  follows:  "In  order  to  furnidi  suitable  notes  for  circulation,  the  Ck)mp- 
troller  of  the  Currency  shall,  under  the  direction  of  the  Secretary  of  the 
Treasury,  catise  plates  and  dies  to  be  engraved,  in  the  best  manner  to  guard 
against  counterfeiting  and  fraudulent  alterations,  and  shall  have  printed 
therefrom,  and  numbered,  such  quantity  of  circulating  notes  in  blank,  of 
the  denominations  of  one  dollar,  two  dollars,  three  dollars,  five  dollars,  ten 
dollars,  twenty  dollars,  fifty  dollars,  one  hundred  dollars,  five  hundred  dol- 
lars, and  one  thousand  dollars,  as  may  be  required  to  supply  the  associations 
entitled  to  receive  the  same.  Such  notes  shall  express  upon  their  face  that 
they  are  secured  by  United  States  bonds,  deposited  with  the  Treasurer  of  the 
United  States,  by  the  written  or  engraved  signatures  of  the  Treasurer  and 
Register,  and  by  the  imprint  of  the  seal  of  the  Treasury;  and  shall  also  ex- 
press upon  their  face  the  promise  of  the  association  receiving  the  same  to 
pay  on  demand,  attested  by  the  signatures  of  the  president  or  vice-president 
and  cashier;  and  shall  bear  such  devices  and  such  other  statements,  and  shall 
be  in  such  form,  as  the  Secretary  of  the  Treastiry  shall,  by  regulation,  direct.*' 

§  9719.  (R.  S.  5175.)  '  [Repealed  by  Act  Oct.  5,  1917,  c.  74,  §  1,  40 
Stat.  342.] 
See  note  to  {  9713a,  ante. 
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CHAPTER  THREE— REGULATION  OF  THE 

BANKING  BUSINESS 


Sec.  Sec. 

9755.  Redemption  of  lost  or  stolen  dr-      9766. 
culating  notes. 

9758.  Limitation  upon  rate  of  interest      9767. 

which  may  be  taken. 

9759.  Consequences  of  taking  usurious      9770. 

interest;     jurisdiction   of   suits 

by  or  against  national  banks.  9771. 

9761.  limit  to  liabilities  incurred  by  in-      9772. 

dividual.  9774. 

9762.  Associations  not  to  loan  or  pur- 

chase their  own  stock.  9784. 

9764.  Limit  on  indebtedness. 


Prohibition  upon  withdrawal  of 
capital. 

Enforcing  payment  of  defir-iency 
in  capital  stock. 

Falsely  certifying  checks,  penal- 
ty ;    punishment. 

[Superseded.] 

Embezzlement,  etc. 

Reports  to  Comptroller  of  th« 
Currency. 

State  taxation. 


§  9755.  (Act  July  28,  1892,  c.  317.)     Redemption  of  lost  or  stolen 
circulating  notes. 

Note  without  signature^— See  U.  S.  v. 

United  States  Fidelity  &  Guaranty  Co., 
247  F.  16,  159  C.  C.  A.  234. 

§  9758.  (R.  S.  §  5197.)     Limitation  upon  rate  of  interest  which  may 
be  taken. 


Interest  chargeable.^A  stipulation 
for  recovery  of  10  per  centum  as  attor- 
ney's fees,  in  a  note  payable  to  a  na- 
tional bank,  is  not  usurious  and  unen- 
forceable, but  may  be  enforced  when 
the  provisions  of  law  as  to  notice  are 
complied  with.  Young  v.  First  Nat. 
Bank  (Ga.  App.)  95  S.  E.  381. 

A  borrower  may  agree  to  pay  certain 
expenses  for  the  preparation  of  papers, 
examination  of  title,  and  inspection  of 
property,  and  the  reasonable  charge 
therefor  will  not  make  the  contract 
usurious  unless  he  is  compelled  to  pay 
such  expenses  in  the  'absence  of  an 
agreement  to  that  effect.  First  Nat. 
Bank  V.  Phares  (Okl.)  174  P.  519. 

Where    a   bank   president,   fully  em- 


power to  make  loans  for  the  bank, 
took  more  than  the  legal  rate  of  inter- 
est, the  bank  was  liable  for  usury,  al- 
though the  president  charged  the  ex- 
cess as  commission  and  retained  it  as 
his  individual  property.  McCarthy  v. 
Liberty  Nat  Bank  (Okl.)  175  P.  940. 

^—  State  laws.— This  section  and  § 
9661,  do  not  adopt  prohibition  imposed 
by  Civ.  Code  Ga.  1910,  §§  3427,  3436, 
upon  taking  of  interest  at  highest  au- 
thorized rate  in  advance  by  way  of  dis- 
count. Cooper  V.  National  Bank  of  Sa- 
vannah (Ga.  App.)  94  S.  E.  611. 

Cited    without    definite    application. 

In  re  Ashland  Emery  &  Corundum  (3o. 
(D.  C.)  2^  F.  829. 


§  9759.  (R.  S.  §  5198,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Consequences  of  taking  usurious  interest;  jurisdiction  of  suits 
by  or  against  national  banks. 


i.  CONSTRUCTION,     OPERATION, 
AND   VALIDITY 

3.  Operation— Effect  of  usurious 
discount  on  title  to  note  and  rights  of 
holder.— A  surety  or  guarantor  of  a 
debt  to  a  national  bank  is  not  discharg- 
ed from  liability  on  the  note  because 
the  bank  charged  or  received  usury. 
Young  V.  First  Nat.  Bank  (Ga.  App.)  95 
S.  E.  381. 

11.   FORFEITURE      OF      INTEREST 

5.  What  and  when  Interest  forfeit- 
ed.— ^Where  payment  to  a  national  bank 
is  made  generally,  without  any  direc- 
tion as  to  its  application,  it  will  ordi- 
narily be  applied  on  the  principal,  in- 
stead of  on  the  interest,  all  right  .to 
which    has    been   forfeited   under    this 
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section,  by  an  agreement  for  usury. 
Young  V.  First  Nat.  Bank  (Ga.  App.) 
95  S.  E.  381. 

Under  this  section,  interest  though 
usurious,  is  not  so  forfeited  that  the 
debtor  may  not  direct  payment  to  be 
applied  on  interest,  or  that  the  bank 
may  not,  with  his  knowledge  and  con- 
sent, apply  payment  on  interest 
Mitchell  y.  Jopl^n  Nat.  Bank  (Mo. 
App.)   204  S.  W.  1125. 

7.  Renewal  notes.*— Where  a  note  on 
which  usury  has  been  charged  by  a  na- 
tional bank  is  renewed,  the  bank  in  ac- 
tion on  the  renewal  note,  can  recover 
only  the  amount  of  the  original  loan, 
even  though  no  more  than  legal  interest 
was  charged  on  renewal.  Young  v. 
First  Nat.  Bank  (Ga.  App.)  95  S.  B 
381. 
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In  an  action  for  the  recoyery  of 
double  the  interest  paid  a  national 
bank  on  a  usurious  note,  the  rule  that  a 
renewal  note,  given  after  discharge  of 
the  usury,  is  purged  of  the  usury  ap- 
plies. Baker  v.  Lynchburg  Nat.  Bank 
(Va.)  91  S.  E.  157. 

111.  RECOVERY  OF  PENALTY  AND 
INTEREST  PAIQ 

9.  Right  of  aotlon.^Where  one  part- 
ner paid  usurious  interest  on  the  oth- 
er partner's  note  to  a  national  bank, 
and  such  other,  for  three  years  before 
he  sued  the  bank  to  recover  double 
the  usurious  interest,  knew  of  appli- 
cation of  payment  to  interest,  part  of 
which  was  usurious,  but  acquiesced,  his 
conduct  was  a  ratification  and  adoption 
of  his  partner's  application  of  pay- 
ment. Mitchell  V.  Joplin  Nat.  Bank 
(Mo.  App.)  204  S.  W.  1125. 

The  rules  which  govern  actions  to 
recover  a  debt,  made  void  for  usury, 
or  to  recover  the  interest  thereon,  do 
not  apply  to  actions  to  recover  the 
statutory  penalty  of  double  the  amount 
paid.  JBaker  v.  Ljmchburg  Nat'  Bank 
(Va.)  91  S.  E.  157. 

Where  the  transaction  is  in  fact  a 
reservation  of  usury  from  the  prin- 
cipal, a  device  whereby  it  was  made  to 
appear  as  a  payment  of  a  bonus  will 
be  disregarded,  and  the  court  will  deal 
with  the  real  transaction.     Id. 

10.    "Paid."  —  Reserving      the 

amount  of  discount  on  a  note  is  not  a 
payment  of  such  discount.  Baker  v. 
Lynchburg  Nat.  Bank  (Va.)  91  S.  B. 
157. 

12.  Jurisdiction^— See,  also,  notes  un- 
der §  991  (16),  ante. 

The  word  ''similar,"  as  used  in  this 
section,  providing  that  suits  may  be 
brought  in  any  state,  county,  or  mu- 
nicipal court  having  jurisdiction  in 
'^similar  cases,**  refers  to  cases  of  like 
general  nature,  having  the  same  gen- 
eral characteristics,  and  does  not  mean 
cases  exactly  the  same  as  that  under 
the  federal  statute,  although  in  its 
context  the  word  "similar"  may  some- 
times mean  "exactly  like.**  Commer- 
cial Nat.  Bank  of  Checotah  v.  Phillips 
(Okl.)  160  P.  920. 

14.  Limitations^— Each  actual  pay- 
ment of  usurious  interest  is  the  usuri- 
ous transaction  from  which  the  two- 
year  period  of  limitation  begins  to 
run.  Baker  v.  Lynchburg  Nat  Bank 
(Va.)  91  S.  E.  157.  Limitations  on  a 
cause  of  action  against  a  national  bank, 
to  recover  double  usurious  interest 
paid,  run  from  the  date  of  the  payment 
Mitchell  V.  Joplin  Nat.  Bank  (Mo.  App.) 
204   S.  W.   1125. 

The  statutory  limitation  of  two 
years  applies^  only  to  suit  for  penalty  of 
double  interest  received  or  paid,  and 
not  to  defense  of  usury  to  defeat  re- 
covery of  interest  Young  v.  First 
Nat  Bank  (Ga.  App.)  95  S.  E.  381. 

The  maker  of  a  note  discounted  by 


a  national  bank  at  legal  Interest,  who 
was  required  to  pay  the  debt  of  an- 
other, which  rendered  the  transaction 
usurious,  cannot,  after  limitation  of 
the  right  to  recover  the  penalty  for 
that  payment,  recover  the  penalty  for 
subsequent  paynrants  of  legal  interest. 
Baker  v.  Lynchburg  Nat.  Bank  (Va.) 
91  8.  E.  157. 

15.  Parties.^Where  the  maker  of  a 
note  containing  usury  pays  it  in  full 
to  the  transferee,  the  right  of  action 
to  recover  dbuble  the  interest  paid  is 
against  the  transferee,  and  the  payee 
is  not  a  necessary  party  defendant. 
First  Nat.  Bank  of  Wellston  v.  Sense- 
baugh  (Okl.)  160  P.  455. 

The  joint  and  several  obligors  with 
defendant  on  contracts  claimed  to  be 
usurious  were  necessary  parties  to  an 
action  to  recover  usurious  interest 
paid.  First  Nat  Bank  v.  Herrell  (Tex. 
Civ.  App.)  190  S.  W.  797. 

The  maker  of  a  note  for  the  pur- 
chase price  of  land  cannot  recover  the 
penalty  for  usury  from  a  bank  to  which 
the  note  was  transferred  in  payment 
of  a  previous  note  of  the  payee  which 
included  usury.  Thom  v.  First  Nat. 
Bank  of  New  Boston  (Tex.  Civ.  App.) 
191  S.  W.  148. 

17.  Pleading^— A  complaint  against  a 
national  bank  to  recover  usurious  in- 
terest paid,  showing  a  note  for  an  ex- 
cessive amount  given  or  forbearance, 
held  to  state  a  good  cause  of  action. 
McCutcheon  v.  Marine  Nat.  Bank  of 
Buffalo  (Sup.)  169  N.  Y.  S.  839.  In  an 
action  for  twice  the  interest  paid  on  a 
usurious  note,  petition  held  sufficient 
as  against  demurrer.  First  Nat.  Bank 
of  Wellston  v.  Sensebaugh  (Okl.)  160 
P.  455. 

To  maintain  a  suit  to  recover  the 
penalty  for  charging  of  usury  which 
has  been  actually  paid,  such  actual 
payment  must  be  alleged  and  shown. 
Cooper  V.  National  Bank  of  Savannah 
(Ga.  App.)  94  S.  E.  611. 

A  petition  against  a  national  bank  for 
the  penalty  for  usury,  when  not  al- 
leging that  the  receiving  of  the  usury 
was  knowingly  done,  is  subject  to  gen- 
eral demurrer.  Temple  Nat.  Bank  v. 
Johnson  (Okl.)  161  P.  535. 

18.  Evidence.— To  entitle  plaintiff  to 
recover  for  usurious  interest  paid,  it 
must  be  shown  by  a  preponderance  of 
the  evidence  that  the  taking,  receiving, 
or  charging  of  interest  greater  than  al- 
lowed was  knowingly  done.  First  Nat. 
Bank  of  Soper  v.  Beecher  (Okl.)  161 
P.  327. 

20.  Instructions^-Double  the  amoimt 
of  interest  paid,  legal  as  well  as  illegal, 
may  be  recovered,  but  the  payment 
recovered  must  have  been  a  usurious 
transaction.  Baker  v.  Lynchburg  Nat. 
Bank  (Va.)  91  S.  E.  157. 

24.  Questions  of  law.^Where  it  is  un- 
certain from  evidence  whether  in  trans- 
action by  national  bank  with  makers 
of  note  to  bank,  debt  was  actually  paid 
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by  loan  negotiated  with  indmdual  di- 
rector, or  waB  renewal  by  bank  and  at- 
tempt to  evade  usary  laws  by  transfer 
of  new  note  to  bank,  the  issue  is  for 
jury.  Young  v.  First  Nat.  Bank  (Ga. 
App.)  95  S.  E.  381. 

In  an  action  against  a  national  bank 
for  penalty  for  usury  paid,  where  the 
facts  show  a  simple  loan  on  which  was 
collected  interest  greatly  in  excess  of 
that  allowed  by  law,  the  trial  court  is 
justified  in  peremptorUy  charging  for 
plaintiff.  Commercial  Nat.  Bank  of 
ChecoUh  v.  PhiUips  (Okl.)  160  P.  920. 
And  in  such  an  action  wherein  defend- 
ant claimed  that  part  of  the  charge  was 
for  expenses  in  making  the  loan^  and 
the  evidence  failed  to  disclose  any 
agreement  to  pay  such  expenses,  the 
contract  was  usurious,  and  a  verdict 
was  properly  directed.  First  Nat. 
Bank  v.  Phares  (Okl.)  174  P.  619. 

iV.  EXCLU8IVENESS  OF  FEDER- 
AL REMEDY 

27.  Remedy  avallable^-The  recovery 
of  double  the  interest  paid  to  a  na- 
tional bank  in  a  usurious  transaction  is 
an  exclusive  remedy.  Baker  v.  Lynch- 
burg Nat  Bank  (Ya.)  91  S.  B.  157. 

28.  State  lawsw— State  statutes  pre- 
scribing penalties  for  usury  have  no 
application  to  negotiable  instruments 
held  by  national  banks;  the  penalty 
fixed  by  this  section  and  the  remedy 
given  being  exclusive.  This  rule  ap- 
plies in  all  cases  where  the  negotiable 
instrument  infected  with  usury  is  pay- 
able to  or  has  been  discounted  by  a 
national  bank  and  it,  as  holder,  is  try- 
ing to  collect  the  face  thereof,  with 
knowledge  of  the  usurious  interest. 
Young  V.  First  Nat.  Bank  (Ga.  App.) 
95  S.  B.  381. 

An  action  against  a  national  bank  for 
double  the  amount  of  the  usury  paid  ia 
governed  by  this  section,  and  not  by 
Bev.  Laws  Okl.  1910,  §  1005,  and  it 
is  not  necessary  to  allege  and  prove 


demand.  First  Nat  Bank  of  Stlgler  v. 
Howard  (Okl.)  158  P.  438;  (Commer- 
cial Nat  Bojik  of  Checotah  v.  Phil- 
Ups,  160  P.  920. 

The  attorney's  fee  provided  for  by 
Bev.  Laws  OkL  1910,  §  1006,  is  not 
recoverable  in  an  action  to  recover 
usury  paid  to  a  national  bank.  First 
Nat  Bank  of  Stlgler  v.  Howard  (OkL) 
158  P.  438. 

29.  Availability  of  penalty  as  set-off 
or  defensOrf-^Usurious  interest  paid  to 
a  national  bank  cannot  be  deducted 
from  or  applied  to  the  principal;  tlie 
exclusive  remedy  being  a  recovery  of 
the  penalty.  Baker  v.  Lynchburg  Nat 
Bank  (Va.)  91  S.  B.  157;  Young  v. 
First  Nat  Bank  (6a.  App.)  95  S.  K 
881. 

Payment  to  a  national  bank,  made  di- 
rectly as  interest,  will  be  so  regarded, 
and  cannot  be  used  as  set-off.  Yoang 
v.  First  Nat.  Bank  (Oa.  App.)  95  S.  E. 
381. 

The  determination  of  whether  a  pay- 
ment on  a  usurious  transaction  was  in 
fact  a  payment  or  was  a  reservation 
by  the'  creditor  which  may  be  deducted 
from  the  principal  is  one  of  fAct,  to 
be  governed  by  all  the  circumstances. 
Baker  v.  Lynchburg  Nat  Bank  (Ya.)  91 
S.  B.  157. 

V.  SUITS,     ACTIONS,     AND     PRO- 
CEEDINGS IN  GENERAL 

30.  Authority  to  suOw^The  institution 
by  the  state  Attorney  General  in  state 
court  of  quo  warranto  to  test  author- 
ity of  national  bank,  under  §  9794k,  to 
act  as  trustee,  executor,  administrator, 
or  registrar  of  stocks  and  bonds,  wu 
authorized  by  section  giving  such  power 
only  when  not  in  contravention  of  state 
or  local  law  and  of  this  section.  First 
Nat  Bank  of  Bay  City  v.  Fellows  ex 
rel.  Union  Trust  Co.,  37  a  Ct  TSi, 
244  U.  S.  416,  61  L.  Ed.  1233,  re- 
versing judgment  Fellows  v.  First  Nat 
Bank,  159  N.  W.  335,  192  Mich.  640. 


§  9761.  (R.  S.  §  5200,  as  amended,  Act  June  22,  1906,  c.  3516,  and 
Act  Sept.  24,  1918,  c  176,  §  6.)  Limit  of  liabilities  incurred 
by  individual. 
The  total  liabilities  to  any  association,  of  any  person,  or  of  any 
company,  corporation,  or  firm  for  money  borrowed,  including  in  the 
liabilities  of  a  company  or  firm  the  liabilities  of  the  several  mem- 
bers thereof,  shall  at  no  time  exceed  10  per  centum  of  the  amount 
of  the  capital  stock  of  such  association,  actually  paid  in  and  unim- 
paired, and  10  per  centum  of  its  unimpaired  surplus  fund:  Pro- 
vided, however.  That  (1)  the  discount  of  bills  of  exchange  drawn 
in  good  faith  against  actually  existing  values,  (2)  the  discount  of 
commercial  or  business  paper  actually  owned  by  the  person,  compa- 
ny, corporation,  or  firm,  negotiating  the  same,  and  (3)  the  purchase 
or  discount  of  any  note  or  notes  secured  by  not  less  than  a  like 
face  amount  of  bonds  of  the  United  States  issued  since  April  24, 
1917,  or  certificates  of  indebtedness  of  the  United  States,  shall  not 
be  considered  as  money  borrowed  within  the  meaning  of  this  sec- 
tion ;  but  the  total  liabilities  to  any  association,  of  any  person  or 
of  any  company,  corporation,  or  firm,  upon  any  note  or  notes  pur- 
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chased  or  discounted  by  such  association  and  secured  by  such 
bonds  or  certificates  of  indebtedness,  shall  not  exceed  (except  to 
the  extent  permitted  by  rules  and  regulations  prescribed  by  the 
Comptroller  of  the  Currency,  with  the  approval  of  the  Secretary  of 
the  Treasury)  10  per  centum  of  such  capital  stock  and  surplus  fund 
of  such  association.    (34  Stat.  451.    40  Stat.  967.) 

This  section  was  again  amended  by  Act  Sept.  24,  1918,  c  176,  |  6,  cited 
above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  section  read 
as  follows:  'The  total  liabilities  to  any  association,  of  any  person,  or  of  any 
company,  corporation,  or  firm  for  money  borrowed,  including  in  the  liabilities 
of  a  company  or  firm  the  liabilities  of  the  several  members  thereof,  shall  at  no 
time  exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of  such  asso- 
ciations, actually  paid  in  and  unimpaired  and  one-tenth  part  of  its  unimpaired 
surplus  fund:  Provided,  however,  That  the  total  of  such  liabilities  shall  in  no 
event  exceed  thirty  per  centum  of  the  capital  stock  of  the  association.  But 
the  discount  of  bills  of  exchange  drawn  in  good  faith  against  actually  existing 
values,  and  the  discount  of  commercial  or  business  paper  actually  owned  by 
the  person  negotiating  the  same  shall  not  be  considered  as  money  borrowed." 

Motes  of  Deoisions 

Construction  and  operation^— See  Mo- 
Cormick  v.  King,  241  F.  737,  164  C.  0. 
A.  439. 

§  9762.  (R.  S.  §  5201.)  Associations  not  to  loan  or  purchase  their 
own  stock. 

'  2.  Loans  on  security  of  stocks— A  na-  essary  to  save  a  debt  going  to' it.  First 
tional  bank  is  expressly  prohibited  Nat.  Bank  v.  Armstrong,  198  S.  W. 
from  buying  its  own  stock,  unless  nee-      226,  177  Ky.  807. 

§  9764.  (R.  S.  §  5202,  as  amended,  Act  Dec.  23,  1913,  c.  6,  §  13,  Act 
Sept.  7,  1916,  c.  461,  and  Act  April  5,  1918,  c.  45,  §  20.)  Lim- 
it on  indebtedness. 

No  national  banking  association  shall  at  any  time  be  indebted, 
or  in  any  way  liable,  to  an  amount  exceeding  the  amount  of  its 
capital  stock  at  such  time  actually  paid  in  and  remaining  undimin- 
ished by  losses  or  otherwise,  except  on  account  of  demands  of  the 
nature  following: 

First.  Notes  of  circulation. 

Second.  Moneys  deposited  with  or  collected  by  the  association. 

Third.  Bills  of  exchange  or  drafts  drawn  against  money  actually 
on  deposit  to  the  credit  of  the  association,  or  due  thereto. 

Fourth.  Liabilities  to  the  stockholders  of  the  association  or  divi- 
dends and  reserve  profits. 

Fifth.  Liabilities  incurred  under  the  provisions  of  the  Federal 
Reserve  Act. 

Sixth.  Liabilities  incurred  under  the  provisions  of  the  War  Fi- 
nance Corporation  Act.    (38  Stat.  264.    39  Stat.  753.    40  Stat.  512.) 

The  words  "association  or  dividends"  in  the  fourth  subdivision  read  "asso- 
ciation for  dividends"  in  the  previous  enactments  of  the  section. 

§  9766.  (R.  S.  §  5204.)     Prohibition  upon  withdrawal  of  capital. 

Operation     of     statute^— A     national  impairing    its    solvency.       First    Nat. 

bank  would  not  be  liable  on  any  agree-  Bank  v.  Armstrong,  198  S.  W.  226,  177 

ment  by  it  while  insolvent  with  a  stock-  K^.  807. 
holder  for  withdrawal  of  assets  further 

§  9767.  (R.  S.  §  5205,  as  amended,  Act  June  30,  1876,  c.  156,  §  4.) 
Enforcing  payment  of  deficiency  in  capital  stock. 


Assessment  on   8hareholder8.p— Under 

a  compromise  and  settlement  allowing 
one  of  the  parties  "actual  book  value" 
of  certain  shares  of  national  bank  stock 
"as  shown  by  records  and  books"  of 
the  bank,  the  Comptroller  of  the  Cur- 
rency having  prior  to  such  settlement 
notified  bank  directors  of  impairment 


of  bank's  capital  by  more  than  $31,000, 
there  should  be  allowed,  as  value  of 
stock,  only  assets  less  liabilities,  with 
the  items  of  assets  condemned  by  comp- 
troller stricken  out.  "Book  value"  is 
ascertained  by  deducting,  from  the  as- 
sets carried  on  the  books,  the  liabilities 
and  other  matters  required  to  be  de- 
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ducted.     Gurley  v.  Woodbury   (N.  C.)  troller  binds  stockbolders,  even  if  ley- 

97  S.  E.  754.  .  ied  without  notice  to  them.    Weitiel  v. 

An  assessment  on  stockholders  of  an  Brown,  112  N.  E.  945,  224  Mass.  190. 
insolvent  national  bank  by  the  Comp- 

§  9770.  (R.  S.  §  5208,  as  amended,  Act  Sept.  26,  1918,  c.  177,  §  7.) 
Falsely  certifying  checks;  penalty;  punishment. 
It  shall  be  unlawful  for  any  officer,  director,  agent,  or  employee 
of  any  Federal  reserve  bank,  or  of  any  member  bank  as  defined  in 
the  Act  of  December  twenty-third,  nineteen  hundred  and  thirteen, 
known  as  the  Federal  reserve  Act,  to  certify  any  check  drawn  upon 
such  Federal  reserve  bank  or  member  bank  unless  the  person,  firm, 
or  corporation  drawing  the  check  has  on  deposit  with  such  Federal 
reserve  bank  or  member  bank,  at  the  times  such  check  is  certified, 
an  amount  of  money  not  less  than  the  amount  specified  in  such 
check.  Any  check  so  certified  by  a  duly  authorized  officer,  director, 
agent,  or  employee  shall  be  a  good  and  valid  obligation  against 
such  Federal  reserve  bank  or  member  bank ;  but  the  act  of  any 
officer,  director,  agent,  or  employee  of  any  such  Federal  resen^e 
bank  or  member  bank  in  violation  of  this  section  shall,  in  the  dis- 
cretion of  the  Federal  Reserve  Board,  subject  such  Federal  reserve 
bank  to  the  penalties  imposed  by  section  eleven,  subsection  (h),  of 
the  Federal  reserve  Act,  and  shall  subject  such  member  bank  if  a 
national  bank  to  the  liabilities  and  proceedings  on  the  part  of  the 
Comptroller  of  the  Currency  provided  for  in  section  fifty-two  hun- 
dred and  thirty-four.  Revised  Statutes,  and  shall,  in  the  discretion 
of  the  Federal  Reserve  Board,  subject  any  other  member  bank  to 
the  penalties  imposed  by  section  nine  of  said  Federal  reserve  Act 
for  the  violation  of  any  of  the  provisions  of  said  Act.  Any  officer, 
director,  agent,  or  employee  of  any  Federal  reserve  bank  or  member 
bank  who  shall  willfully  violate  the  provisions  of  this  section,  or 
who  shall  resort  to  any  device,  or  receive  any  fictitious  obligation, 
directly  or  collaterally,  in  order  to  evade  the  provisions  thereof,  or 
who  shall  certify  a  check  before  the  amount  thereof  shall  have  been 
regularly  entered  to  the  credit  of  the  drawer  upon  the  books  of  the 
bank,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall,  on  con- 
viction thereof  in  any  district  court  of  the  United  States,  be  fined 
not  more  than  $5,000,  or  shall  be  imprisoned  for  not  more  than  five 
years,  or  both,  in  the  discretion  of  the  court.    (40  Stat.  972.) 

This  section  was  amended  by  Act  Sept.  26,  1918,  c  177,  |  7,  cited  above, 
to  read  as  set  forth  above.  As  originally  enacted  said  section  read  as  fol- 
lows: "It  shall  be  unlawful  for  any  officer,  clerk,  or  agent  of  any  national 
banking  association  to  certify  any  check  drawn  upon  the  assodation  unless 
the  person  or  company  drawing  the  check  has  on  deposit  with  the  association, 
at  the  time  such  check  is  certified,  an  amount  of  money  equal  to  the  amoiut 
specified  in  such  check.  Any  check  so  certified  by  duly  authorized  oflScew 
siiall  be  a  good  and  valid  obligation  against  the  association;  but  the  act  of 
any  officer,  clerk,  or  agent  of  any  association,  in  violation  of  this  section,  shall 
subject  such  bank  to  the  liabilities  and  proceedings  on  the  part  of  the  Comp- 
troller as  provided  for  in  section  fifty -two  hundred  and  thirty-four."  &"^ 
amendatory  section  contained  the  following  enacting  clause:  'That  section 
fifty-two  hundred  and  eight  of  the  Revised  Statutes  as  amended  by  the  Act 
of  July  twelfth,  eighteen  hundred  and  eighty-two,  and  section  fifty-two  hun- 
dred and  nine  of  the  Revised  Statutes  as  amended  by  the  Acts  of  April  sixth, 
eighteen  hundred  and  sixty-nine,  and  July  eighth,  eighteen  hundred  and  sev- 
enty, be,  and  the  same  are  hereby,  amended  and  reenacted  to  read  as  fol- 
lows:" The  reference  in  said  enacting  clause  to  the  previous  amendment  of 
said  R.  S.  {  5208  is  to  Act  July  12,  1882.  c.  290,  §  13,  32  Stat.  166,  which  tf 
set  forth  in  U.  S.  Comp.  St  191G,  as  §  9771,  Said  J  9771  ia  superseded  by 
this  amendment. 

§9771.  [Superseded.] 

See  note  to  §  9770. 
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§  9772.  (R.  S.  §  5209,  ^s  amended,  Act  Sept  26,  1918,  c.  177,  §  7.) 
Embezzlement,  etc. 

Any  officer,  director,  agent,  or  employee  of  any  Federal  reserve 
bank,  or  of  any  member  bank  as  defined  in  the  Act  of  December 
twenty-third,  nineteen  hundred  and  thirteen,  known  as  the  Federal 
reserve  Act,  who  embezzles,  abstracts,  or  willfully  misapplies  any 
of  the  moneys,  funds,  or  credits  of  such  Federal  reserve  bank  or 
member  bank,  or  who,  without  authority  from  the  directors  of  such 
Federal  reserve  bank  or  member  bank,  issues  or  puts  in  circulation 
any  of  the  notes  of  such  Federal  reserve  bank  or  member  bank,  or 
who,  without  such  authority,  issues  or  puts  forth  any  certificate  of 
deposit,  draws  any  order  or  bill  of  exchange,  makes  any  acceptance, 
assigns  any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment, 
or  decree,  or  who  makes  any  false  entry  in  any  book,  report,  or 
statement  of  such  Federal  reserve  bank  or  member  bank,  with  in- 
tent in  any  case  to  injure  or  defraud  such  Federal  reserve  bank  or 
member  bank,  or  any  other  company,  body  politic  or  corporate,  or 
any  individual  person,  or  to  deceive  any  officer  of  such  Federal  re- 
serve bank  or  member  bank,  or  the  Comptroller  of  the  Currency,  or 
any  agent  or  examiner  appointed  to  examine  the  affairs  of  such 
Federal  reserve  bank  or  member  bank,  or  the  Federal  Reserve 
Board ;  and  every  receiver  of  a  national  banking  association  who, 
with  like  intent  to  defraud  or  injure,  embezzles,  abstracts,  purloins, 
or  willfully  misapplies  any  of  the  moneys,  funds,  or  assets  of  his 
trust,  and  every  person  who,  with  like  intent,  aids  or  abets  any  offi- 
cer, director,  agent,  employee,  or  receiver  in  any  violation  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  in  any  district  court  of  the  United  States  shall  be  fined 
not  more  than  $5,000  or  shall  be  imprisoned  for  not  more  than  five 
years,  or  both,  in  the  discretion  of  the  court. 

Any  Federal  reserve  agent,  or  any  agent  or  employee  of  such 
Federal  reserve  agent,  or  of  the  Federal  Reserve  Board,  who  em- 
bezzles, abstracts,  or  willfully  misapplies  any  morfeys,  funds,  or  se- 
curities intrusted  to  his  care,  or  without  complying  with  or  in  vio- 
lation of  the  provisions  of  the  Federal  reserve  Act,  issues  or  puts  in 
circulation  any  Federal  reserve  notes  ^hall  be  guilty  of  a  misde- 
meanor and  upon  conviction  in  any  district  court  of  the  United 
States  shall  be  fined  not  more  than  $5,000  or  imprisoned  for  not 
more  than  five  years,  or  both,  in  the  discretion  of  the  court.  (40 
Stat.  972.) 

This  section  was  amended  by  Act  Sept  26,  1918,  c.  177,  |  7,  dted  above  to 
read  as  set  forth  above.  As  originally  enacted  said  section  re^d  as  follows: 
"Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  association, 
who  embezzles,  abstracts,  or  willfully  misapplies  any  of  the  moneys,  funds,  or 
credits  of  the  association ;  or  who,  without  authority  from  the  directors,'  is- 
sues or  puts  in  circulation  any  of  the  notes  of  the  association;  or  who,  with- 
out such  authority^  issues  or  puts  forth  any  certificate  of  deposit,  draws  any 
order  or  bill  of  exchange,  makes  any  acceptance,  assigns  any  note,  bond,  draft, 
bill  of  exchange,  mortgage,  judgment,  or  decree;  or  who  makes  any  false  en- 
try in  any  book,  report  or  statement  of  the  association,  with  intent,  in  either 
case,  to  injure  or  defraud  the  association  or  any  other  company  body  politic 
or  corporate,  or  any  individual  person,  or  to  deceive  any  officer  of  tiie  asso- 
ciation, or  any  agent  appointed  to  examine  the  affairs  of  any  such  associa- 
tion; and  every  person  who  with  like  intent  aids  or  abets  any  officer,  clerk, 
or  agent  in  any  violation  of  this  section,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  imprisoned  not  less  than  five  years  nor  more  than  ten." 


Motes  of  Deoisioiui 


I.  PURPOSE,  CONSTRUCTION, 
AND  OPERATION 

21/2W  Rep«alw-/rbe    punishment    pre- 
Kribed  by  this  section  for  converting  or 


abstracting  funds  of  a  national  bank 
was  not  repealed  by  §  10509,  distin- 
guishing felonies  and  misdemeanors, 
though    this    section   denominated   the 
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ofFense  a  misdemeanor,  yet  prescribed 
a  punishment  for  a  felony.  Sheridan  y. 
U.  S.,  236  F.  305,  149  0.  0.  A.  437. 

II.  OFFENSES 

(A)  OlfenaeB  in  general 

3.  Nature  and  elemontSw^A  cashier's 
check  drawn  payable  to  the  order  of  any 
person  is  a  bill  of  exchange.  Hoss  y. 
U.  S.,  232  F.  328,  146  0.  0.  A.  376. 

4.  ^—  Intent.— /The  intent  of  accus- 
ed to  injure,  defraud,  or  deceiye  by  the 
abstraction  of  credits  from  a  national 
banking  association  is  an  essential  to 
the  offense.  Gun\mins  v.  U.  S.,  232  F. 
844.  147  C.  C.  A.  38. 

Under  this  section,  defining  embez- 
zlement by  the  officers  of  a  national 
bank,  intent  to  defraud  need  not  will- 
fully haye  been  the  purpose  with  which 
act  was  done;  it  being  sufficient  if  its 
natural  and  necessary  effect  was  to  de- 
fraud the  bank  or  others,  and  that  it 
was  willfully  and  intentionally  done. 
Union  Nat.  Bank  y.  United  States  Fi- 
delity &  Guaranty  Ck).  (La.)  78  So. 
582. 

5.  Indictment.— Indictment  charging 
cashier  of  bank  with  issuing  "and"  put- 
ting forth  a  certificate  of  deposit  with 
intent  to  injure  "and"  defraud  the  bank 
held  not  duplicito\)s  and  bad,  under 
this  section.  Simpson  y.  U.  S.,  229  F. 
940,  144  G.  C.  A.  222,  certiorari  de- 
nied 36  S.  Ct  552,  241  U.  S.  668,  60 
L.  £d.  1229. 

5I/2-  JurisdIctlon.^Under  {  1024,  a 
prosecution  based  on  the  unlawful  is- 
suance of  a  certificate  of  deposit  was 
maintainable  in  Idaho,  where  the  cer- 
tificate was  signed  in  blank,  though  it 
was  filled  in  and  negotiated  outside  that 
state.  Simpson  y.  U.  S.,  229  F.  940, 
144  G.  G.  A.  222,  certiorari  denied  36 
S.  Gt.  552,  241  U.  S.  668,  60  L.  Ed. 
1229. 

6.  Evidence.— In  a  prosecution  for 
aiding  and  abetting  the  issuing  of  cash- 
ier's checks  with  intent  to  defraud  a 
banking  association,  eyidence  of  other 
drafts  and  transactions  between  the 
parties  to  the  scheme  issued  and  occur- 
ring about  the  same  time  is  admissible. 
Eyidence  also  held  to  warrant  a  find- 
ing that  a  cashier  drew  his  checks  with 
intent  to  defraud,  and  that  plaintiff  in 
error  aided  and  abetted  him  with  like 
intent.  Hoss  y.  U.  S.,  232  F.  328,  146 
G.  G.  A.  376. 

7.  Defenses.— The  ratification  by  the 
directors  of  a  national  bank  of  the  is- 
sue of  a  certificate  of  deposit  in  yio- 
lation  of  this  section  held  not  to  de- 
prive the  act  of  its  criminal  charac- 
ter. Simpson  y.  U.  S.,  229  F.  940,  144 
C.  C.  A.  222.  certiorari  denied  36  S. 
Gt.  552,  241  U.  S.  668,  60  L.  Ed.  1229. 

7>/2'  Trial  in  0OB®i*ftl ^-Whether  cer- 
tain  defendants   should   be   tried   sep- 
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arately  from}  a  codefendant  as  request- 
ed by  them,  was  a  matter  of  discre- 
tion with  the  trial  judge.  Oppenheim 
y.  U.  S.,  241  F.  625,  154  C.  C.  A.  383, 
reversing  judgment  U.  S.  y.  Oppen- 
heim  (D.  G.)  228  F.  220. 

8.  iBStmetlonsw— In  a  prosecution 
growing  out  of  the  unlawful  issuance 
of  a  certificate  of  deposit  by  a  national 
bank  cashier,  instructions  held  to  have 
given  defendants  the  full  l>enefit  of  any 
inference  that  might  l>e  drawn  from 
their  payment  of  the  certificate.  Simp- 
son y.  U.  S.,  229  F.  940,  144  G.  G.  A 
222,  certiorari  denied  36  S.  Gt  552, 
241  U.  S.  668,  60  L.  Ed.  1229. 

In  a  prosecution  for  aiding  and  abet- 
ting a  bank  cashier  in  drawing  and  is- 
suing bills  of  exchange  with  the  in- 
tent to  defraud  a  banking  association, 
special  instructions  relating  to  kiting 
of  checks,  which  singled  out  isolated 
matters  presented  by  the  general 
charge,  were  properly  refused.  Hoss  v. 
U.  S.,  232  F.  328.  146  G.  G.  A.  376. 

li</2-  Compronilse  of  proseevtioi^ 
Where  the  cashier  of  a  national  bank 
violated  this  section,  and  a  prosecu- 
tion therefor  was  threatened,  the  sign- 
ing of  his  note  by  his  mother  and 
brother-in-law  to  suppress  the  threat- 
ened prosecution  avoided  the  contract. 
Third  Nat.  Bank  of  Fitzgerald  v.  Bak- 
er, 91  S.  E.  346,  19  Ga.  App.  208. 

{B)  Embezzlemeni 

12.  What   constitutes    offenso^ThiB 

section,  denouncing  the  offense  of  em- 
bezzlement or  making  false  entries  by 
president,  director,  cashier,  teller,  clerk, 
or  agent  of  a  national  bank,  cannot 
by  implication  be  extended  so  as  to  em- 
brace receivers  appointed  by  the  Comp- 
troller of  Gurrency  on  the  ground  that 
otherwise  there  would  be  no  statute  ap- 
plying to  embezzlement  by  such  receiv- 
ers. Such  a  receiver  is  not  an  "agent" 
of  the  bank.  U.  S.  y.  Weitzel,  38  S. 
Gt  381,  246  U.  S.  533,  62  L.  Bd.  872. 

Embezzlement  by  an  officer  of  a  na- 
tional bank  involves  a  breach  of  trust 
as  to  moneys  of  bank  lawfully  in  his 
possession,  and  a  wrongful  appropria- 
tion thereof  to  his  own  use  with  intent 
to  defraud.  Union  Nat.  Bank  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  (Ul) 
78  So.  582. 

Under  this  section,  embezzlement  or 
misapplication  of  the  funds  of  a  na- 
tional bank  by  its  officers  without  the 
bank's  knowledge  or  consent  is  not 
changed  as  to  its  criminal  character  by 
the  subsequent  knowledge  of  the  offi- 
cers of  bank  and  their  implied  consent 
thereto.    Id. 

Where  acts  and  intents  of  president 
of  national  bank  in  obtaining  mone/ 
for  worthless  securities  made  him 
guilty  of  embezzlement,  it  is  immaterial 
that  acts  were  committed  or  knowing- 
ly sanctioned  by  other  officers  of  bank. 
Id. 
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(C)  Ahtiraction 

17.  What     oonstitntes    offense.— The 

president  of  a  national  bank,  who  con- 
trolled it,  held  guilty  of  unlawful  con- 
version and  abstraction  of  funds  of  the 
bank,  where  he  appropriated  general 
deposits,  and  the  offense  cannot  be 
deemed  an  embezzlement;  the  deposits 
being  made  to  the  bank  and  not  to  the 
president  Sheridan  y.  U.  S.,  236  F. 
305,  149  C.  C.  A.  437. 

18.  IndictmeetiF-An  indictment  charg- 
ing the  abstraction  and  conversion 
of  funds  of  a  national  bank,  held  not 
bad  as  charging  only  abstraction  and 
conversion  of  a  special  deposit,  which 
is  not  within  the  scope  of  the  statute. 
Nor  was  the  indictment  bad  because  not 
negativing  consent  of  depositors  to  ap- 
propriation of  their  deposits;  that  be- 
ing a  matter  of  defense.  And  where 
the  indictment  charged  that  the  money 
was  used  by  defendant  and  another,  it 
is  not  subject  to  attack  because  not 
specifying  the  amount  used  by  either; 
use  of  the  money  being  immaterial 
where  it  is  unlawfully  taken.  The 
means  of  abstraction  being  immaterial, 
the  indictment  is  not  open  to  attack 
because  it  merely  alleged  that  the  ab- 
straction was  effected  by  means  of  a 
memorandum  check.  The  indictment 
having  alleged  that  it  was  done  with- 
out the  knowledge  and  consent,  is  not 
open  to  objection  because  it  did  not  al- 
lege it  was  without  the  consent  of  the 
directors  of  the  bank.  Nor  was  it  sub- 
ject to  attack  merely  because  it  de- 
scribed the  property  converted  and  ab- 
stracted as  moneys,  funds,  and  cred- 
its of  the  bank  of  a  specified  amount; 
a  more  particular  description  to  the 
grand  jury  being  unknown.  Also  held 
that  there  was  no  variance  between  the 
indictment  and  proof  of  the  method 
nsed  to  accomplish  the  defalcation. 
Sheridan  v.  U.  S.,  236  F.  305, 149  C.  0. 
A.  437. 

19.  Evidence^— Where  the  intent  with 
which  accused  aided  a  clerk  of  a  na- 
tional bank  to  abstract  credits  was  ma- 
terial, in  a  prosecution  therefor  accus- 
ed may  testify  as  to  his  intent.  Cum- 
mins ▼.  U.  S.,  232  F.  844,  147  O.  O.  A.- 
38. 

In  a  prosecution  for  converting  and 
abstracting  funds  of  a  national  bank, 
evidence  of  other  offenses  not  charged 
in  the  indictment  held  admissible  to 
show  intent  Sheridan  v.  U.  S.,  236  F. 
305,  149  C.  0.  A.  437. 

EMdence,  in  a  prosecution  for  con- 
verting and  abstracting  funds  of  na- 
tional bank,  held  not  prejudicial  to  de- 
fendant, though  possibly  immaterial. 
The  president  of  national  bank  held 
guilty  of  abstracting  and  converting 
moneys  of  the  bank,  under  the  rule  that 
every  tnan  is  presumed  to  intend  the 
consequences  of  his  acts.  Sheridan  v. 
U.  S.,  236  F.  305, 149  O.  0.  A.  437. 

I91/2-  Qoettiont  for  J nry .^Despite 
the  prenumption  that  a  person  intends 


the  consequence  of  his  acta,  the  qnee* 
tion  whether  accused,  who  participat- 
ed in  the  abstraction  of  credits  from  a 
national  bank,  intended  to  injure  or  de- 
fraud the  bank,  is  one  for  the  jury. 
Cummins  v.  U.  S.,  232  F.  844,  147  C. 
C.  A.  38. 

In  prosecution  for  unlawfully  convert- 
ing and  abstracting  funds  of  national 
bank  with  intent  to  defraud,  where  de- 
fendant charged  the  amounts  of  his  ap- 
propriations against  accounts  of  deposi- 
tors, held  that  the  question  whether 
depositors  authorized  the  procedure,  in- 
tending to  make  loans,  was,  under  evi- 
dence, for  the  jury.  Sheridan  v.  U.  S., 
236  F.  305. 149  C.  O.  A.  437. 

I93^.  lnstnictions.^An  instruction 
on  the  authority  of  an  officer  of  a  na- 
tional bank  to  loan  funds  derived  from 
general  deposits  held  properly  refused, 
not  being  applicable  to  the  evidence  in 
a  prosecution  for  converting  and  ab- 
stracting the  funds  of  the  bank.  Sher- 
idan ▼.  U.  S.,  236  F.  305,  149  C.  C.  A. 
437. 

(Z))  Willful  misapplication 

21 .  Indictment.^— An indictntent  charg- 
ing misapplication  of  moneys,  funds, 
and  credits  of  national  bank,  is  de- 
fective, where  it  did  not  charge  that 
moneys,  funds,  and  credits  were  misap- 
plied with  intent  to  injure  and  defraud 
bank  or  other  company,  body  politic  or 
corporate,  or  person.  It  is  also  defec- 
tive where  it  contained  no  averment 
that  the  credit  which  it  alleged  defend- 
ant unlawfully  took  with  the  bank  ever 
injured  the  bank  or  caused  it  loss.  Mc- 
Callam  v.  U.  S.,  247  F.  27, 159  C.  C.  A. 
245. 

24.  Evidenee.— Evidence  to  show  in- 
tent is  properly  admitted  in  a  prosecu- 
tion for  the  willful  misapplication  of 
the  funds  of  a  national  bank  by  its 
managing  officers.  So,  also,  evidence 
was  admissible  to  show  that  in  their 
reports  to  the  directors  defendants  did 
not  mention  a  large  overdraft  by  a  cor- 
poration of  which  they  were  the  t>rin- 
cipal  stockholders.  Garanflo  v.  IJ.  S. 
(CCA.)  246  F.  910. 

Rulings  on  the  admission  of  evi- 
dence on  the  trial  for  misapplication  of 
funds  of  national  bank  held  not  er- 
roneous.    Id. 

In  a  prosecution  for  misapplication  of 
funds,  moneys,  and  credits  of  a  na- 
tional bank,  evidence  held  insufficient  to 
sustain  conviction  on  particular  charge 
of  abstraction  of  moneys.  McCallum  v. 
U.  S.,  247  F.  27,  159  C  C.  A.  245. 

As  evidence  that  president's  over- 
drafts on  bank  were  made  with  intent 
to  misapply  its  fimds,  it  may  be  shown 
that  bank  was  insolvent,  because  its 
assets  were  worthless  notes  used  by 
president  in  connivance  with  cashier 
and  another  director  to  give  him  ficti- 
tious credit.  Union  Nat.  Bank  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  (La.) 
78  So.  582. 
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261/2-  Examination  of  witnossos.-* 
In  a  prosecution  for  misapplication  of 
the  funds  of  a  national  bank,  action  of 
court  in  questioning  witness  as  to  a 
hypothetical  case  of  embezzlement  of 
a  deposit  not  presented  by  the  evidence 
held  •  error;  the  prosecution  contending 
accused  failed  to  enter  interest  receiv- 
ed by  the  bank  and  that  a  subsequent 
cash  shortage  showed  abstraction.  Mc- 
Callum  V.  U.  S.,  247  F.  27,  159  C.  C. 
A.  245. 

27.  Instractionsw— A  charge  in  a  pros- 
ecution for  misapplication  of  funds  of 
a  national  bank,  which  minimized  de- 
fendant's testimony  as  to  his  intent, 
held  erroneous  as  improperly  minimiz- 
ing the  testimony  of  accused  as  to  his 
intent.  McCallum  v.  U.  S.,  247  F.  27, 
159  C.  C.  A.  245. 

iF)  Aiding  or  abetting 

421/2.  Jurisdictionw-Under  §§  10506, 
10509,  one  aiding  a  bank  cashier  in 
drawing  bjUb  of  exchange  contrary  to 


this  section,  la  guilty  ot  ft  felony,  and 
therefore  the  District  Court  which  had 
jurisdiction  of  a  prosecution  against  the 
principal  has  jurisdiction  of  the  acces- 
sory, though  at  the  time  of  offense  he 
was  without  the  district.  Hoss  v.  U. 
S.,  232  F.  328,  146  C.  C.  A.  376. 

ill.  CONSPIRACY 

5 1 1/2-  InstructionSw-^On  a  trial  for 
conspiracy  to  abstract  and  misapply 
funds  of  a  national  bank,  instructions 
as  to  the  lack  of  knowledge  that  the 
money  received  was  property  of  the 
bank  held  properly  refused.  Oppen- 
heim  v.  U.  S.,  241  F.  625,  154  C.  C. 
A.  388,  reversing  judgment  U.  S.  ▼. 
Oppenheim  (D.  C.)  228  F.  220. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Oppenheim  v.  U.  S.  (C.  C.  A.)  241  F. 
625;  Miner  v.  U.  S.  (C.  C.  A.)  244  F. 
422. 


§  9774.  (R.  S.  §  5211,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Reports  to  Comptroller  of  the  Currency. 


False  '  reportft-Civii  iiabilityw— Di- 
rectors of  a  national  bank,  who  know- 
ingly make  a  false  financial  statement 
to  the  Comptroller  of  Currency  under 
this  section,  must  be  deemed  to  have 
knowingly  violated  §  9831,  rendering 
them  civilly  liable  for  deposits  receiv- 
ed. Jones  Nat.  Bank  v.  Tates,  36  S. 
Ct.  429,  240  U.  S.  541.  60  L.  Ed.  788. 
reversing  judgment  139  N.  W.  844, 
1135,  93  Neb.  121.  And  so  directors 
attesting  reports  of  the  bank's  condi- 
tion are  personally  liable  to  one  pur- 
chasing the  stock  in  reliance  on  such 


reports.  Chesbrough  v.  Woodworth,  37 
S.  Ct  579,  244  U.  S.  72,  61  L.  Ed. 
1000,  affirming  judgment  221  F.  912. 
137  C.  C.  A.  482. 

A  finding  that  national  bank  direc- 
tors, making  a  report  to  the  Comp- 
troller of  Currency  under  this  section, 
had  knowledge  of  the  falsity  of  the  re- 
port, held  sustained  by  their  previous 
official  acta  in  respect  to  the  business 
of  the  bank.  Joues  Nat.  Bank  v.  Yates, 
36  S.  Ct.  429,  240  U.  S.  541,  60  L.  Ed. 
788.  reversing  judgment  139  N.  W.  844, 
1135,  93  Neb.  121. 


§  9784.  (R.  S.  §  5219.)     State  taxation. 


II.  STATE   TAXATION 

3.  State  power  to  tax.^The  state 
may  tax  shareholders  upon  their  stock 
in  a  national  bank.  State  v.  Secu- 
rity Nat.  Bank  of  Minneapolis,  165  N. 
W.  1067,  139  Minn.  162.  Legislation 
as  to  taxation  of  banks  is  responsive 
to  this  section,  permitting  state  to 
tax  shares  in  national  banks  to  reach 
capital  of  banks  as  property  of  stock- 
holders, and  place  burden  of  state 
taxation  equally  on  national  and  state 
banks.  In  re  Feliciana  Bank  &  Trust 
Co.  (La.)  78  So.  169. 

The  assessment  of  shares,  stock  of 
a  national  bank,  was  not  a  tax  against 
the  bank  upon  its  capital  stock  as  such, 
but  against  shares  into  which  it  had 
been  divided,  property  of  holders  there- 
of, permissible  under  this  section. 
Adams  v.  First  Nat  Bank,  77  So.  195, 
116  Miss.  450. 

7.  Property  sublect— Bank  shares.^ 

Under  this  section  and  Gen.  Code  Ohio, 
§§  5408,  5410,  5411,  5412,  5672,  and 
despite  Comp.  St  1916,  §§  9786,  9791, 
taxes  assessed  against  an  Ohio  national 
bank  on  account  of  ita  ownership  of 
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shares  in  a  Federal  Re  serve  Bank  sre 
valid,  despite  the  exemption  of  capital 
stock  of  such  banks.  First  Nat  Bank 
of  Cincinnati,  Ohio,  ▼.  Durr  (D.  C.) 
246  F.  163. 

The  state  may,  under  this  section, 
tax  the  shares  of  state  banks  owned 
by  national  banks.  Bank  of  Califor- 
nia, National  Ass*n  v.  Roberts  (Cal.) 
160  P.  226.  The  taxation  of  shares  of 
stock  in  national  banks  is  permitted 
by  this  section,  provided  they  are  taxed 
in  the  dty  or  town  where  the  bank  is 
located,  at  no  greater  rate  than  other 
moneyed  capital  in  the  hands  of  in- 
dividuals. In  re  Assessment  of  First 
Nat.  Bank  of  Chickasha  (Okl.)  160  P. 
469. 

13.  Manner  of  assessment  and  taxa- 
tioHi^^The  determination  of  the  amount 
of  a  franchise  tax  to  be  levied  on  s 
corporation  by  treating  its  shares  of 
national  bank  stock  as  securities  which, 
if  owned  by  a  natural  person  resident 
in  the  commonwealth,  would  be  liable 
to  taxation  according  to  General  Tax 
Law  (St.  Mass.  1909,  c.  490)  pt  3,  f 
43,  does  not  violate  this  section.    A.  J. 
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Tower  Co.  t.  Gommfonwealth,  111  N. 
£.  966,  223  Mass.  371. 

Hi.  RESTRICTIONS  AGAINST  DIS- 
CRIMINATION 

26.  Discrimination  in  modes  and 
systems  of  taxation.F-Under  this  sec- 
tion, a  difference  in  the  method  of 
taxing  shares  of  stock  in  national  banks 
and  in  other  moneyed  corporations  does 
not  necessarily  amount  to  a  discrimina- 
tion, but  it  must  appear  that  such 
difference  results  in  imposing  a  great- 
er burden  on  national  banks  than  up- 
on other  moneyed  capital.  The  gen- 
eral scheme  of  raising  revenue  by  an 
excise  upon  the  franchise  value  of 
domestic  corporations,  without  taxing 
the  shares  of  such  corporations  in 
the  hands  of  their  owners,  held  not  a 
discrimination  against  the  shareholders 
of  national  banks.  General  Tax  Law 
Mass.  (St  1909,  c.  490)  pt.  3,  §  11,  re- 
lating to  taxes  upon  shares  of  national 


bank  stock,  and  part  3,  §  41,  relating 
to  the  valuation  of  trust  companies 
for  excise  taxes,  held  not  to  make  any 
discrimination  in  favor  of  the  share- 
holders of  trust  companies  as  against 
shareholders  of  national  banks.  A. 
J.  Tower  Co.  v.  Commonwealth,  111 
N.  E.  966,  223  Mass.  371. 

27.  Discrimination  In  rates.^An  in- 
crease in  assessment  of  national  bank 
stock  as  the  result  of  a  flat  increase 
by  the  state  tax  commission  in  asses- 
sor's valuation  of  property  within  a 
certain  county  where  the  valuation  of 
bank  property  in  other  counties  sub- 
ject to  same  state  levy  was  not  in- 
creased by  the  same  rate  of  increase 
was  not  in  violation  of  Rev.  St  U.  S. 
S  5219  (U.  S.  Comp.  St.  1916,  §  9784), 
restricting  taxation  of  such  stock  to 
rate  at  which  other  moneyed  capital 
in  hands  of  citizens  of  state  is  taxed. 
First  Nat  Bank  T.  Patterson  (Colo.) 
176  P.  498. 


CHAPTER  THREE  A— FEDERAL  RESERVE 

BANKS 


Sec. 

FEDERAL    RESERVE    DISTRICTS 

9786.  (1)  Federal     reserve     cities     and 

Federal  reserve  districts ; 
designation  by  Reserve  Bank 
Organization  Committee ; 
readjustment 

BRANCH  OFFICES 

9787.  Establishment;        directors       of 

branch  banks. 

FEDERAL  RESERVE  BANKS 

9788.  (4)  Corporate  capacity  and  pow- 

ers. 
(5).  Board  of  directors ;  chairman 
and         "Federal        reserve 
agent" ;     deputies ;     assist- 
ant agents. 

DIVISION  OF  EARNINGS 

9791.  (1)  Dividends  on  stock  of  reserve 

banks ;  franchise  tax  on  net 
earnings;   surplus  fund. 

STATE  BANKS   AS   MEMBERS 

9792.  (1)  Applications  for  membership. 

(2)  Determination  on  application. 

(3)  Stock     in     Federal     reserve 

banks;  how  paid  for. 

(4)  Laws  applicable  on  becoming 

members. 

(5)  Examinations. 

(6)  Acceptance    of    examinations 

and  reports  by  state  authori- 
ties;    special  examinations. 

(7)  Surrender  of  stock  and   can- 

cellation of  memberships. 

(8)  Withdrawals    from    member<^ 

ship. 


Sec. 

(9)  Capital  stock  required  as  con- 
dition precedent  to  member- 
ship. 

(10)  Laws  applicable  on  becoming 

members ;  discounts  for 
state  banks. 

(11)  Certifying    checks    on    state 

banks  admitted  as  members. 

FEDERAL  RESERVE  BOARD 

9793.  (2)  Ineligibility  to  hold   office  in 

member  banks ;  qualifica- 
tions and  terms  of  office  of 
members ;  governor  and  vi6o 
governor ;  office  for  board ; 
oath  of  office. 

9794.  Enumerated  powers. 

(k)  Permitting  national  banks  to 

act  as  fiduciaries, 
(m)  Discounts. 

POWERS  OF  FEDERAL  RESERVE 

BANKS 

9796.  (1)  Deposits  with  Federal  reserve 

banks. 
(5)  Acceptance  of  drafts  or  bills 
of  exchange  on  imported  or 
exported  goods. 

OPEN   MARKET    OPERATIONS 

9797.  (2)  Powers  of  reserve  banks. 

GOVERNMENT  DEPOSITS 

9798.  (X)  Government  deposits  in  Fed- 

eral Reserve  banks  and  fis- 
cal agencies  thereof  for 
United  States. 
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NOTE  ISSUES 

9790.  (2)  Federal  reserve  notes;  appU* 
catioD  for ;  collateral. 
(8)  Reserves  against  deposits  and 
notes;  return  for  credit  or 
redemption  of  notes  to  bank 
of  issue;  ten  per  cent,  pen- 
alty on  issue  by  bank  other 
than  that  of  issue ;  redemp- 
tion of  notes  at  Treasury; 
exchange  for  gold  of  notes 
received  at  Treasury  other- 
wise than  for  redemption; 
cancellation  and  destruction 
of  notes  unfit  for  circula- 
tion. 

(4)  Deposits  in  Treasury  for  re- 

demption of  notes ;  grant  or 
rejection  of  application  for 
notes ;  manner  of  supplying ; 
interest;  lien  of  notes  on 
assets. 

(5)  Reduction  of  liability  for  out- 

standing notes  by  deposit  of 
notes  and  money  with  re- 
serve agent;  disposition  of 
gold  so  deposited. 
(Q)  Withdrawal  of  collateral  de- 
posited   to    protect    notes; 


substitution  of  other  collat- 
eral or  retirement  of  notes. 
(7)  Custody   and   safekeeping  of 

notes. 
(9)  Printing;  denominations. 
(14)  Deposits  of  gold  coin  or  gold 
certificates  with  Treasurer. 
9799a.  Federal  reserve  notes;    issue  to 
prevent  contraction  of  curren- 
cy;   deposits  as  security;  ex- 
tension of  time  of  payment  of 
certificates  of  indebtedness  de- 
posited. 
9799b.  Same ;  iskue  to  prevent  contrac- 
tion of  currency;   retirement; 
cancellation  of  certificates  of 
indebtedness  deposited  as  col- 
lateral. 
9799c.  Same ;   issue  to  prevent  contrac- 
tion of  currency;    adjustment 
of  tax  on  notes  so  issued. 
9799d.  Same ;   issue  to  prevent  contrac- 
tion of  currency ;  fixisting  law 
applicable  to. 

BANK  RESERVES 

9801«  (1)  Demand  deposits  defined. 

(2)  Reserves  of  subscribing  mem- 
ber banks. 


FEDERAL  RESERVE  DISTRICTS 

§  9786.  (Act  Dec.  23,  1913,  c.  6,  §  2.)  (1)  Federal  reserve  cities 
and  Federal  reserve  districts;  designation  by  Reserve  Bank 
Organization  Committee;  readjustment 


Construction  and  operation  In  gen- 
eral .^^Notwithstanding  the  provisions 
of  this  section  and  §  9791,  taxes  as- 
sessed against  an  Ohio  national  bank 
on  account  of  its  ownership  of  shares 
in  a  Federal  Reserve  Bank  are  valid, 


under  §  9784,  and. Gen.  Code  Ohio,  H 
5408,  5410,  5411,  5412,  5672,  despite 
the  exemption  of  capital  stock  of  such 
banks.  First  Nat.  Bank  of  CiDcumati, 
Ohio,  V.  Durr  (D.  C.)  246  F.  163. 


BRANCH  OFFICES 

§  9787.  (Act  Dec.  23,  1913,  c.  6,  §  3,  as  amended  Act  June  21,  1917, 
c.  32,  §  1.)     Establishment;  directors  of  branch  banks. 

The  Federal  Reserve  Board  may  permit  or  require  any  Federal 
reserve  bank  to  establish  branch  banks  within  the  Federal  reserve 
district  in  which  it  is  located  or  within  the  district  of  any  Federal 
reserve  bank  which  may  have  been  suspended.  Such  branches,  sub- 
ject to  such  rules  and  regulations  as  the  Federal  Reserve  Board 
may  prescribe,  shall  be  operated  under  the  supervision  of  a  board 
of  directors  to  consist  of  not  more  than  seven  nor  less  than  three 
directors,  of  whom  a  majority  of  one  shall  be  appointed  by  the  Fed- 
eral reserve  bank  of  the  district,  and  the  remaining  directors  by  the 
Federal  Reserve  Board.  Directors  of  branch  banks  shall  hold  of- 
fice during  the  pleasure  of  the  Federal  Reserve  Board.  (38  Stat 
253.    40  Stat.  232.) 

This  section,  as  ori^nally  enacted,  read  as  follows:  "Each  Federal  reser?e 
bank  shall  establish  branch  banks  within  the  Federal  reserve  district  in  which 
it  is  located  and  may  do  so  in  the  district  of  any  Federal  reserve  bank  which 
may  have  been  suspended.  Such  branches  shall  be  operated  by  a  boaxd  of  di- 
rectors under  rules  and  regulations  approved  by  the  Federal  Reserve  Board. 
Directors  of  branch  banks  shall  possess  the  same  qualifications  as  directors  of 
the  Federal  reserve  banks.  Four  of  said  directors  shaU  be  selected  by  the 
reserve  bank  and  three  by  the  Federal  Reserve  Board,  and  they  shall  hold 
office  during  the  pleasure,  respecUvely,  of  the  parent  bank  and  the  Federal 
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Reserve  Board.  The  reserve  bank  shall  designate  one  of  the  directors  as 
manager."  It  was  amended  by  Act  June  21,  1017,  c  82,  |  1,  cited  above,  to 
read  as  set  forth  above. 


\ 


FEDERAL  RESERVE  BANKS 


§  9788.  (Act  Dec.  23,  1913,  c.  6,  §  4,  as  amended,  Act  June  21,  1917, 
c.  32,  §  2,  and  Act  Sept.  26,  1918,  c.  177,  §  1.) 

(4)  Corporate  capacity  and  powers. 


Authority  to  "commence  business."— 
That  portion  of  section  9798,  provid- 
ing that  "no  public  funds  of  the 
•  •  ♦  postal  savings  ♦  ♦  ♦  shall 
be  deposited,  in  the  continental  United 
States,  in  any  bank  not  belonging  to 
the    system    established   by   this   act," 


does  not  take  effect  until  after  a  re- 
serve bank  has  been  authorized  by  the 
comptroller  to  "commence  business"  in 
the  district  under  this  section,  and 
the  Secretary  "shall  have  officially  an- 
nounced" its  establishment  under  | 
9801.    30  Op.  Atty.  Gen.  304. 


(5)  Board  of  directors;  chairman  and  ^'Federal  reserve  agent"; 
deputies ;  assistant  agents. 

Every  Federal  reserve  bank  shall  be  conducted  under  the  super- 
vision and  control  of  a  board  of  directors. 

The  board  of  directors  shall  perform  the  duties  usually  appertain- 
ing to  the  office  of  directors  of  banking  associations  and  all  such 
duties  as  are  prescribed  by  law. 

Said  board  shall  administer  the  affairs  of  said  bank  fairly  and  im- 
partially and  without  discrimination  in  favor  of  or  against  any 
member  bank  or  banks  and  shall,  subject  to  the  provisions  of  law 
and  the  orders  of  the  Federal  Reserve  Board,  extend  to  each  mem- 
ber bank  such  discounts,  advancements  and  accommodations  as 
may  be  safely  and  reasonably  made  with  due  regard  for  the  claims 
and  demands  of  other  member  banks. 

Such  board  of  directors  shall  be  selected  as  hereinafter  specified 
and  shall  consist  of  nine  members,  holding  office  for  three  years, 
and  divided  into  three  Classes,  designated  as  classes  A,  B,  and  C. 

Class  A  shall  consist  of  three  members,  who  shall  be  chosen  by 
and  be  representative  of  the  stock-holding  banks. 

Class  B  shall  consist  of  three  members,  who  at  the  time  of  their 
election  shall  be  actively  engaged  in  their  district  in  commerce, 
agriculture  or  some  other  industrial  pursuit. 

Class  C  shall  consist  of  three  members  who  shall  be  designated 
by  the  Federal  Reserve  Board.  When  the  necessary  subscriptions 
to  the  capital  stock  have  been  obtained  for  the  organization  of  any 
Federal  reserve  bank,  the  Federal  Reserve  Board  shall  appoint  the 
class  C  directors  and  shall  designate  one  of  such  directors  as  chair- 
man of  the  hoard  to  be  selected.  Pending  the  designation  of  such 
chairman,  the  organization  committee  shall  exercise  the  powers  and 
duties  appertaining  to  the  office  of  chairman  in  the  organization  of 
such  Federal  reserve  bank. 

No  Senator  or  Representative  in  Congress  shall  be  a  member  of 
the  Federal  Reserve  Board  or  an  officer  or  a  director  of  a  Federal 
reserve  bank. 

No  director  of  class  B  shall  be  an  officer,  director,  or  employee  of 
any  bank. 

No  director  of  class  C  shall  be  an  officer,  director,  employee,  or 
stockholder  of  any  bank. 

Directors  of  Class  A  and  Class  B  shall  be  chosen  in  the  following 
manner :  \ 

The  Federal  Reserve  Board  shall  classify  the  member  banks  of 
the  district  into  three  general  groups  or  divisions,  designating  each 
group  by  nimiber.  Each  group  shall  consist  as  nearly  as  may  be 
of  banks  of  similar  capitalization.    Each  member  bank  shall  be  per- 
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mitted  to  nominate  to  the  chairman  of  the  board  of  directors  of  the 
Federal  reserve  bank  of  the  district  one  candidate  for  director  of 
Class  A  and  one  candidate  for  director  of  Class  B.  The  candidates 
so  nominated  shall  be  listed  by  the  chairman^  indicating  by  Vrhom 
nominated,  and  a  copy  of  said  list  shall,  within  fifteen  days  aft-er  its 
completion,  be  furnished  by  the  chairman  to  each  member  bank. 
Each  member  bank  by  a  resolution  of  the  board  or  by  an  amend- 
ment to  its  by-laws  shall  authorize  its  president,  cashier,  or  some 
other  officer  to  cast  the  vote  of  the  member  bank  in  the  electio/25  of 
Class  A  and  Class  B  directors. 

Within  fifteen  days  after  receipt  of  the  list  of  candidates  the  duly 
authorized  officer  of  a  member  bank  shall  certify  to  the  chairman  his 
first,  second,  and  other  choices  for  director  of  Class  A  and  Class  B, 
respectively,  upon  a  preferential  ballot  upon  a  form  furnished  by  the 
chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  of  the 
district.  Each  such  officer  shall  make  a  cross  opposite  the  name  of 
the  first,  second,  and  other  choices  for  a  director  of  Class  A  and  for 
a  director  of  Class  B,  but  shall  not  vote  more  than  one  choice  for  any 
one  candidate.  No  officer  or  director  of  a  member  bank  shall  be 
eligible  to  serve  as  a  Class  A  director  unless  nominated  and  elected  by 
banks  which  are  members  of  the  same  group  as  the  member  bank  of 
which  he  is  an  officer  or  director. 

Any  person  who  is  an  officer  or  director  of  more  than  one  member 
bank  shall  not  be  eligible  for  nomination  as  a  Class  A  director  except 
by  banks  in  the  same  group  as  the  bank  having  the  largest  aggregate 
resources  of  any  of  those  of  which  such  person  is  an  officer  or  director. 

Any  candidate  having  a  majority  of  all  votes  cast  in  the  column 
of  first  choice  shall  be  declared  elected.  If  no  candidate  have  a 
majority  of  all  the  votes  in  the  first  column,  then  there  shall  be  add- 
ed together  the  votes  cast  by  the  electors  for  such  candidates  in  the 
second  column  and  the  votes  cast  for  the  several  candidates  in  the 
fii"st  column.  If  any  candidate  then  have  t  majority  of  the  electors 
voting,  by  adding  together  the  first  and  second  choices,  he  shall  be 
declared  elected.  If  no  candidate  have  a  majority  of  electors  vot- 
ing when  the  first  and  second  choices  shall  have  been  added,  then 
the  votes  cast  in  the  third  column  for  other  choices  shall  be  added 
together  in  like  manner,  and  the  candidate  then  having  the  highest 
number  of  votes  shall  be  declared  elected.  An  immediate  report  of 
election  shall  be  declared. 

Class  C  directors  shall  be  appointed  by  the  Federal  Reserve 
Board.  They  shall  have  been  for  at  least  two  years  residents  of 
the  district  for  which  they  are  appointed  one  of  whom  shall  be  des- 
ignated by  said  board  as  chairman  of  the  board  of  directors  of  the 
Federal  reserve  bank  and  as  "Federal  reserve  agent."  He  shall  be 
a  person  of  tested  banking  experience  and  in  addition  to  his  duties 
as  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  he 
shall  be  required  to  maintain,  under  regulations  to  be  established  by 
the  Federal  Reserve  Board,  a  local  office  of  said  board  on  the  prem- 
ises of  the  Federal  reserve  bank.  He  shall  make  regular  reports  to 
the  Federal  Reserve  Board  and  shall  act  as  its  official  representative 
for  the  performance  of  the  functions  conferred  Upon  it  by  this  Act. 
He  shall  receive  an  annual  compensation  to  be  fixed  by  the  Federal 
Reserve  Board  and  paid  monthly  by  the  Federal  reserve  bank  to 
which  he  is  designated.  One  of  the  directors  of  class  C  shall  be  ap- 
pointed by  the  Federal  Reserve  Board  as  deputy  chairman  to  ex- 
ercise the  powers  of  the  chairman  of  the  board  when  necessary. 
In  case  of  the  absence  of  the  chairman  and  deputy  chairman,  the 
third  class  C  director  shall  preside  at  meetings  of  the  board. 

(2256) 


Ch.3A) 


NATIONAL   BANKS 


§  9788(5) 


Subject  to  the  approval  of  the  Federal  Reserve  Board,  the  Federal 
reserve  agent  shall  appoint  one  or  more  assistants.  Such  assistants, 
who  shall  be  persons  of  tested  banking  experience,  shall  assist  the 
Federal  reserve  agent  in  the  performance  of  his  duties  and  shall 
also  have  power  to  act  in  his  name  and  stead  during  his  absence  or 
disability.  The  Federal  Reserve  Board  shall  require  such  bonds  of 
the  assistant  Federal  reserve  agents  as  it  may  deem  necessary  for 
the  protection  of  the  United  States.  Assistants  to  the  Federal  re- 
serve agent  shall  receive  an  annual  compensation,  to  be  fixed  and 
paid  in  the  same  manner  as  that  of  the  Federal  reserve  agent. 

Directors  of  Federal  reserve  banks  shall  receive,  in  addition  to 
any  compensation  otherwise  provided,  a  reasonable  allowance  for 
necessary  expenses  in  attending  meetings  of  their  respective  boards, 
which  amount  shall  be  paid  by  the  respective  Federal  reserve  banks. 
Any  compensation  that  may  be  provided  by  boards  of  directors  of 
Federal  reserve  banks  for  directors,  officers  or  employees  shall  be 
subject  to  the  approval  of  the  Federal  Reserve  Board. 

The  Reserve  Bank  Organization  Committee  may,  in  organizing 
Federal  reserve  banks,  call  such  meetings  of  bank  directors  in  the 
several  districts  as  may  be  necessary  to  carry  out  the  purposes  of 
this  Act,  and  may  exercise  the  functions  herein  conferred  upon  the 
chairman  of  the  board  of  directors  of  each  Federal  reserve  bank 
pending  the  complete  organization  of  such  bank. 

At  the  first  meeting  of  the  full  board  of  directors  of  each  Federal 
reserve  bank,  it  shall  be  the  duty  of  the  directors  of  classes  A,  B  and 
C,  respectively,  to  designate  one  of  the  members  of  each  class 
whose  term  of  office  shall  expire  in  one  year  from  the  first  of  Janu- 
ary nearest  to  date  of  such  meeting,  one  whose  term  of  office  shall 
expire  at  the  end  of  two  years  from  said  date,  and  one  whose  term 
of  office  shall  expire  at  the  end  of  three  years  from  said  date. 
Thereafter  every  director  of  ^  Federal  reserve  bank  chosen  as  here- 
inbefore provided  shall  hold  office  for  a  term  of  three  years.  Va- 
cancies that  may  occur  in  the  several  classes  of  directors  of  Federal 
reserve  banks  may  be  filled  in  the  manner  provided  for  the  original 
selection  of  such  directors,  such  appointees  to  hold  office  for  the 
unexpired  terms  of  their  predecessors.  (38  Stat.  254.  40  Stat.  232, 
968.) 

Thijs  subdivision  (5)  was  amended  by  Act  June  21,  1917,  c.  32,  §  2,  cited 
above,  to  read  as  follows: 

"Every  Fedcial  reserve  bank  shall  be  conducted  under  the  supervision  and 
control  of  a  board  of  directors. 

"The  board  of  directors  shall  perform  the  duties  usually  appertaining  to  the 
office  of  directors  of  banking  associations  and  all  such  duties  as  are  prescribed 
by  law. 

"Said  board  shall  administer  the  affairs  of  said  bank  fairly  and  impartially 
and  without  discrimination  in  favor  of  or  against  any  member  bank  or  banks 
and  shall,  subject  to  the  provisions  of  law  and  the  orders  of  the  Federal  Re- 
serve Board,  extend  to  each  member  bank  such  discounts,  advancements  and 
accommodations  as  may  be  safely  and  reasonably  made  with  due  regard  for  the 
claims  and  demands  of  other  member  banks. 

"Such  board  of  directors  shall  be  selected  as  hereinafter  specified  and  shall 
consist  of  nine  members,  holding  office  for  three  years,  and  divided  into  three 
classes,  designated  as  classes  A,  B,  and  C. 

"Class  A  shall  consist  of  three  members,  who  shall  be  chosen  by  and  be  repre- 
sentative of  the  stock-holding  banks. 

"Class  B  shall  consist  of  three  members,  who  at  the  time  of  their  election 
shall  be  actively  engaged  in  their  district  in  commerce,  agriculture  or  some 
other  industrial  pursuit. 

"Class  C  shall  consist  of  three  members  who  shall  be  designated  by  the  Fed- 
eral Reserve  Board.  When  the  necessary  subscriptions  to  the  capital  stock 
have  been  obtained  for  the  organization  of  any  Federal  reserve  bank,  the  Fed- 
eral Reserve  Board  shall  appoint  the  class  C  directors  and  shall  designate  one 
of  such  directors  as  chairman  of  the  board  to  be  selected^    Pending  the  desig- 
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nation  of  such  chairman,  the  organization  committee  shaB  exercise  the  iK>wers 
and  duties  appertaining  to  the  office  of  chairman  in  the  organization  o€  gach 
Federal  reserve  bank. 

"No  Senator  or  Representative  in  Congress  shall  be  a  member  of  the  Federal 
Reserve  Board  or  an  officer  or  a  director  of  a  Federal  reserve  bank. 

"No  director  of  class  B  shall  be  an  officer,  director,  or  employee  of  any  l)ank. 

"No  director  of  class  C  shall  be  an  officer,  director,  employee,  or  stodtholder 
of  any  bank. 

"Directors  of  class  A  and  class  B  shall  be  chosen  in  the  following  manners 

"The  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  of  the 
district  in  which  the  bank  is  situated  or,  pending  the  appointment  of  such 
chairman,  the  organization  committee  shall  classify  the  member  banks  of  the 
district  into  three  general  groups  or  divisions.  Each  group  shall  contain  as 
nearly  as  may  be  one-third  of  the  aggregate  number  of  the  member  banks  of  the 
district  and  shall  consist,  as  nearly  as  may  be,  of  banks  of  similar  capitaliza- 
tion.   The  groups  shall  be  designated  by  number  by  the  chairman. 

"At  a  regularly  called  meeting  of  the  board  of  directors  of  each  member  bank 
in  the  district  it  shall  elect  by  ballot  a  district  reserve  elector  and  shall  certify 
his  name  to  the  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank 
of  the  district  The  chairman  shall  make  lists  of  the  district  reserve  electors 
thus  named  by  banks  in  each  of  the  aforesaid  three  groups  and  shall  transmit 
one  list  to  each  elector  in  each  group. 

"Each  member  bank  shall  be  permitted  to  nominate  to  the  chairman  one  candi- 
date for  director  of  class  A  and  one  candidate  for  director  of  class  B.  ^^ 
candidates  so  nominated  shall  be  listed  by  the  chairman,  indicating  by  whom 
nominated,  and  a  copy  of  said  list  shall,  within  fifteen  days  after  its  compU^oiii 
be  furnished  by  the  chairman  to  each  elector. 

"Every  elector  shall,  within  fifteen  days  after  the  receipt  of  the  said  list,  <XT- 
tif y  to  the  chairman  his  first,  second,  and  other  choices  of  a  director  of  class  A 
and  class  B,  respectively,  upon  a  preferential  ballot,  on  a  form  fumisbed  p7 
the  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  of  tl^*  ^ 
trict.  Each  elector  shall  make  a  cross  opposite  the  name  of  the  first,  second, 
and  other  choices  for  a  director  of  class  A  and  for  a  director  of  class  ^>  "^ 
shall  not  vote  more  than  one  choice  for  any  one  candidate. 

"Any  candidate  having  a  majority  of  all  votes  cast  in  the  column  o^  ^^ 
choice  shall  be  declared  elected.     If  no  candidate  have  a  majority  of  <tll  ^ 
votes  in  the  first  column,  then  there  shall  be  added  together  the  votes  00^^°^ 
the  electors  for  such  candidates  in  the  second  column  and  the  votes  co^^ 
the  several  candidates  in  the  first  column.     If  any  candidate  then  have    ^  y^' 
jority  of  the  electors  voting,  by  adding  together  the  first  and  second  cl*^*^ 
he  shall  be  declared  elected.    If  no  candidate  have  a  majority  of  elector^    ^^ 
ing  when  the  first  and  second  choices  shall  have  been  added,  then  the     1^^^ 
cast  in  the  third  column  for  other  choices  shall  be  added  together  in  like    "^^^ 
ner,  and  the  candidate  then  having  the  highest  number  of  votes  shall  t>^    ^^ 
clared  elected.     An  immediate  report  of  election  shall  be  declared.  ^^ 

"Class  C  directors  shall  be  appointed  by  the  Federal  Reserve  Board.      'F^ 
shall  have  been  for  at  least  two  years  residents  of  the  district  for  whidi    ^hcy 
are  appointed,  one  of  whom  shall  be  designated  by  said  board  as  chainni^'^  ^ 
the  board  of  directors  of  the  Federal  reserve  bank  and  as  'Federal  r<5»^^® 
agent*     He  shall  be  a  person  of  tested  banking  experience,  and  in  additioo.  to 
his  duties  as  chairman  of  the  board  of  directors  of  the  Federal  reserve  bazil^  oe 
shall  be  required  to  maintain,  under  regulations  to  be  established  by  the  Fed^i*^ 
Reserve  Board,  a  local  office  of  said  board  on  the  premises  of  the  Federal    ^ 
serve  bank.    He  shall  make  regular  r^orts  to  the  Federal  Reserve  Board    ^^^ 
shall  act  as  its  official  representative  for  the  performance  of  the  functions    <^^' 
ferred  upon  it  by  this  Act.     He  shall  receive  an  annual  compensation    tro   ^ 
fixed  by  the  Federal  Reserve  Board  and  paid  monthly  by  the  Federal  T^scrfi 
bank  to  which  he  is  designated.    One  of  the  directors  of  class  C  shall  be  appo^^^' 
ed  by  the  Federal  Reserve  Board  as  deputy  chairman  to  exercise  the  ^o"^^^ 
of  the  chairman  of  the  board  when  necessary.     In  case  of  the  absence  o>t  the 
chairman  and  deputy  chairman,  the  third  class  G  director  shall  preside  flt  vo^^^' 
ings  of  the  board. 

"Subject  to  the  approval  of  the  Federal  Reserve  Board,  the  Federal  reserve 
agent  shall  appoint  one  or  more  assistants.  Such  assistants,  who  shall  ^^  ^ 
sons  of  tested  banking  experience,  shall  assist  the  Federal  reserve  agent:  ^**^.^q 
performance  of  his  duties  and  shall  also  have  power  to  act  in  his  name  aiK<^  ^1^^ 
during  his  absence  or  disability.  The  Federal  Reserve  Board  shall  requi*"^  j^^ 
bonds  of  the  assistant  Federal  reserve  agents  as  it  may  deem  necess^^^^^t 
the  protection  of  the  United  States.  Assistants  to  the  Federal  reserve  nner 
shall  receive  an  annual  compensation,  to  be  fixed  and  paid  in  the  same  sf^^^ 
as  that  of  the  Federal  reserve  agent  ^ 

"Directors  of  Federal  reserve  banks  shall  receive,  In  addition  to  aa^_^jutf 
pensation  otherwise  provided,  a  reasonable  allowance  for  necessary  e^^^^ 
in  attending  meetings  of  their  respective  boards,  whidi  amount  shall  '-^'^     ^ 
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by  the  respective  Federal  reserve  banks.  Any  compensation  tiiat  may  be  pro- 
vided by  boards  of  directors  of  Federal  reserve  banks  for  directors,  officers  or 
employees  shall  be  subject  to  the  approval  of  the  Federal  Reserve  Board. 

"The  Reserve  Bank  Organisation  Committee  may,  in  organizing  Federal  re- 
serve banks,  call  such  meetings  of  bank  directors  in  the  several  districts  as 
may  be  necessary  to  carry  out  the  purposes  of  this  Act,  and  may  exercise  the 
functions  herein  conferred  upon  the  chairman  of  the  board  of  directors  of  each 
Federal  reserve  bank  pending  the  complete  organization  of  such  bank. 

"At  the  first  meeting  of  the  full  board  of  directors  of  each  Federal  reserve 
bank,  it  ^hall  be  the  duty  of  the  directors  of  classes  A,  B  and  C,  respectively,  to 
designate  one  of  the  members  of  each  class  whose  term  of  office  shall  expire  in 
one  year  from  the  firjt  of  January  nearest  to  date  of  such  meeting,  one  whose 
term  of  office  shall  expire  at  the  end  of  two  years  from  said  date,  and  one  whose 
term  of  office  shall  expire  at  the  end  of  three  years  from  said  date.  Thereafter 
every  director  of  a  Federal  reserve  bank  chosen  as  hereinbefore  provided  shall 
hold  office  for  a  term  of  three  years.  Vacancies  that  may  occur  in  the  several 
classes  of  directors  of  Federal  reserve  banks  may  be  filled  in  the  manner  pro- 
vided for  the  original  selection  of  such  directors,  such  appointees  to  hold  office 
for  the  unexpired  terms  of  their  predecessors." 

It  was  again  amended  by  Act  Sept.  26,  1918,  c  177,  S  1,  also  dted  above,  by 
striking  out  from  this  subdivision  the  following : 

"Directors  of  Class  A  and  Class  B  shall  be  chosen  in  the  following  manner: 

'*The  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  of 
the  district  in  which  the  bank  is  situated  or,  pending  the  appointment  of  such 
chairman,  the  organization  committee  shall  classify  the  member  banks  of  the 
district  into  three  general  groups  or  divisions.  Each  group  shall  contain  as 
nearly  as  may  be  one-third  of  the  aggregate  number  of  the  member  banks 
of  the  district,  and  shall  consist,  as  nearly  as  may  be,  of  banks  of  similar  cap- 
italization.   The  groups  shall  be  designated  by  nimtiber  by  the  chairman. 

"At  a  regularly  called  meeting  of  t^e  board  of  directors  of  each  member 
bank  in  the  district  it  shall  elect  by  ballot  a  district  reserve  elector  and  shall 
certify  his  name  to  the  chairman  of  the  board  of  directors  of  the  Federal  re- 
serve bank  of  the  district.  The  chairman  shall  make  lists  of  the  district  re- 
serve electors  thus  named  by  banks  in  each  of  the  aforesaid  three  groups  and 
shall  transmit  one  list  to  each  elector  in  each  group. 

"Each  member  bank  shall  be  permitted  to  nominate  to  the  chairman  one 
candidate  for  director  of  Class  A  and  one  candidate  for  director  of  Class  B. 
The  candidates  so  nominated  shall  be  listed  by  the  chairipan,  indicating  by 
whom  nominated,  and  a  copy  of  said  list  shall,  within  fifteen  days  after  its 
completion,  be  furnished  by  the  chairman  to  each  elector. 

"Every  director  shall,  within  fifteen  days  after  the  receipt  of  the  said  list, 
certify  to  the  chairman  his  first,  second,  and  other  choices  of  a  director  of 
Class  A  and  Class  B,  respectively,  upon  a  preferential  ballot,  on  a  form  fur- 
nished by  the  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank 
of  the  district.  Each  elector  shall  make  a  cross  opposite  the  name  of  the 
firsL  second,  and  other  choices  for  a  director  of  Class  A  and  for  a  director 
of  Class  B,  but  shall  not  vote  more  than  one  choice  for  any  one  candidate"— 
and  by  inserting  in  lieu  thereof  the  provision  beginning  with  "Directors  of 
Class  A  and  Class  B  shall  be  chosen  in  the  following  manner,"  and  ending 
with  "having  the  largest  aggregate  resources  of  any  of  those  of  which  such 
person  is  an  officer  or  director,"  so  as  to  make  the  subdivision  read  as  set 
forth  above. 


DIVISION  OF  EARNINGS 

§  9791(1).  (Act  Dec.  23^  1913,  c.  6,  §  7,  as  amended,  Act  March  3, 
1919,  c.  101,  §  1.)     Dividends  on  stock  of  reserve  banks;  fran- 
chise tax  on  net  earnings ;  surplus  fund. 
After  the  aforesaid  dividend  claims  have  been  fully  met,  the  net 
earnings  shall  be  paid  to  the  United  States  as  a  franchise  tax  ex- 
cept that  the  whole  of  such  net  earnings,  including  those  for  the 
year  ending  December  thirty-first,  nineteen  hundred  and  eighteen, 
shall  be  paid  into  a  surplus  fund  until  it  shall  amount  to  one  hun- 
dred per  centum  of  the  subscribed  capital  stock  of  such  bank,  and 
that  thereafter  ten  per  centum  of  such  net  earnings  shall  be  paid  in- 
to the  surplus.    (38  Stat.  258.    40  Stat.  1314.) 

This  paragraph  was  amended  by  Act  March  3,  1919,  c.  101,  {  1,  cited  above, 
to  read  as  set  forth  above.  Prior  to  this  amendment  this  paragraph  read  as 
follows: 

"After  the  aforesaid  dividend  claims  have  been  fully  met,  all  the  net 
earnings  shall  be  paid  to  the  United  States  as  a  franchise  tax  except  that 
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.    one-half  of  such  net  earnings  shall  be  paid  into  a  snrplaa  fand  nntil  it  shall 
amount  to  forty  per  centum  of  the  paid-in  capital  stock  of  such  bank.'' 

Notes  of  DeoisiOBS 

Operation    and    effect    In    gener^^^  in  a  Federal'  Reserve  Bank  are  yalid, 

Under  §  9784,  and  Gen.  Code  Ohi^,  §§  despite   exemption  of  capital  stock  of 

5408,  5410,  5411,  5412,  5672,  and  de-  such  banks.     First  Nat  Bank  of  Cin- 

spite   this   section   and   §   9786,   taxes  cinnati,  Ohio,  T.  Durr  (D.  C.)  246  F. 

assessed  against  an  Ohio  National  bank  163. 
on  account  of  its  ownership  of  shares 


STATE  BANKS  AS  MEMBERS 

§  9792.  (Act  Dec.  23,  1913,  c.  6,  §  9,  as  amended.  Act  June  21, 1917, 
c.  32,  §  3.)  (1)  Applications  for  membership. 
Any  bank  incorporated  by  special  law  of  any  State,  or  organized 
under  the  general  laws  of  any  State  or  of  the  United  States,  desir- 
ing to  t^ecome  a  member  of  the  Federal  Reserve  System,  may  make 
application  to  the  Federal  Reserve  Board,  under  such  rules  and  reg- 
ulations as  it  may  prescribe,  for  the  right  to  subscribe  to  the  stock 
of  the  Federal  reserve  bank  organized  within  the  district  in  which 
the  applying  bank  is  located.  Such  application  shall  be  for  the 
same  amount  of  stock  that  the  applying  bank  would  be  required  to 
subscribe  to  as  a  national  bank.  The  Federal  Reserve  Board,  sub- 
ject to  such  conditions  as  it  may  prescribe,  may  permit  the  apply- 
ing bank  to  become  a  stockholder  of  such  Federal  reserve  bank. 

(2)  Determination  on  application. 

In  acting  upon  such  applications  the  Federal  Reserve  Board  shall 
consider  the  financial  condition  of  the  applying  bank,  the  general 
character  of  its  management,  and  whether  or  not  the  corporate 
powers  exercised  are  consistent  with  the  pufposes  of  this  Act 

(3)  Stock  in  Federal  reserve  banks ;  how  paid  for. 

Whenever  the  Federal  Reserve  Board  shall  permit  the  applying 
bank  to  become  a  stockholder  in  the  Federal  reserve  bank  of  the 
district  its  stock  subscription  shall  be  payable  on  call  of  the  Federal 
Reserve  Board,  and  stock  issued  to  it  shall  be  held  subject  to  the 
provisions  of  this  Act. 

(4)  Laws  applicable  on  becoming  members. 

All  banks  admitted  to  membership  under  authority  of  this  section 
shall  be  required  to  comply  with  the  reserve  and  capital  require- 
ments of  this  Act  and  to  conform  to  those  provisions  of  law  impos- 
ed on  national  banks  which  prohibit  such  banks  from  lending  on  or 
purchasing  their  own  stock,  which  relate  to  the  withdrawal  or  im- 
pairment of  their  capital  stock,  and  which  relate  to  the  payment  of 
unearned  dividends.  Such  banks  and  the  officers,  agents,  and  em- 
ployees thereof  shall  also  be  subject  to  the  provisions  of  and  to  the 
penalties  prescribed  by  section  fifty-two  hundred  and  nine  of  the 
Revised  Statutes,  and  shall  be  required  to* make  reports  of  condition 
and  of  the  payment  of  dividends  to  the  Federal  reserve  bank  of 
which  they  become  a  member.  Not  less  than  three  of  such  reports 
shall  be  made  annually  on  call  of  the  Federal  reserve  bank  on  dates 
to  be  fixed  by  the  Federal  Reserve  Board.  Failure  to  make  such 
reports  within  ten  days  after  the  date  they  are  called  for  shall  sub- 
ject the  offending  bank  to  a  penalty  of  $100  a  day  for  each  day  that 
it  fails  to  transmit  such  report;  such  penalty  to  be  collected  6y  the 
Federal  reserve  bank  by  suit  or  otherwise. 

(5)  Examinations. 

As  a  condition  of  membership  such  banks  shall  likewise  be  sub- 
ject to  examinations  made  by  direction  of  the  Federal  Reserve 

(22G0) 


Ch.  3a) 


NATIONAL  BANKS 


§   9792(10) 


Board  or  of  the  Federal  reserve  bank  by  examiners  selected  or  ap- 
proved by  the  Federal  Reserve  Board. 

(6)  Acceptance  of  examinations  and  reports  by  state  authorities; 
special  examinations. 

Whenever  the  directors  of  the  Federal  reserve  bank  shall  Approve 
the  examinations  made  by  the  State  authorities,  such  examinations 
and  the  reports  thereof  may  be  accepted  in  lieu  of  examinations 
made  by  examiners  selected  or  approved  by  the  Federal  Reserve 
Board:  Provided,  however,  That  when  it  deems  it  necessary  the 
board  may  order  special  examinations  by  examiners  of  its  own  se- 
lection and  shall  in  all  cases  approve  the  form  of  the  report.  The 
expenses  of  all  examinations,  other  than  those  made  by  State  au- 
thorities, shall  be  assessed  against  and  paid  by  the  banks  examined. 

(7)  Surrender  of  stock  and  cancellation  of  memberships. 

If  at  any  time  it  shall  appear  to  the  Federal  Reserve  Board  that 
a  member  bank  has  failed  to  comply  with  the  provisions  of  this 
section  or  the  regulations  of  the  Federal  Reserve  Board  made  pur- 
suant thereto,  it  shall  be  within  the  power  of  the  board  after  hearing 
to  require  such  bank  to  surrender  its  stock  in  the  Federal  reserve 
bank  and  to  forfeit  all  rights  and  privileges  of  membership.  The 
Federal  Reserve  Board  may  restore  membership  upon  due  proof  of 
compliance  with  the  conditions  imposed  by  this  section. 

(8)  Withdrawals  from  membership. 

Any  State  bank  or  trust  company  desiring  to  withdraw  from 
membership  in  a  Federal  reserve  bank  may  do  so,  after  six  months' 
written  notice  shall  have  been  filed  with  the  Federal  Reserve  Board, 
upon  the  surrender  and  cancellation  of  all  of  its  holdings  of  capital 
stock  in  the  Federal  reserve  bank:  Provided,  however,  That  no 
Federal  reserve  bank  shall,  except  under  express  authority  of  the 
Federal  Reserve  Board,  cancel  within  the  same  calendar  year  more 
than  twenty-five  per  centum  of  its  capital  stock  for  the  purpose  of 
effecting  voluntary  withdrawals  during  that  year.  All  such  appli- 
cations shall  be  dealt  with  in  the  order  in  which  they  are  filed  with 
the  board.  Whenever  a  member  bank  shall  surrender  its  stock 
holdings  in  a  Federal  reserve  bank,  or  shall  be  ordered  to  do  so  by 
the  Federal  Reserve  Board,  under  authority  of  law,  all  of  its  rights 
and  privileges  as  a  member  bank  shall  thereupon  cease  and  deter- 
mine, and  after  due  provision  has  been  made  for  any  indebtedness 
due  or  to  become  due  to  the  Federal  reserve  bank  it  shall  be  enti- 
tled to  a  refund  of  its  cash  paid  subscription  with  interest  at  the 
rate  of  one-half  of  one  per  centum  per  month  from  date  of  last  divi- 
dend, if  earned,  the  amount  refunded  in  no  event  to'  exceed  the  book 
value  of  the  stock  at  that  time,  and  shall  likewise  be  entitled  to  re- 
payment of  deposits  and  of  any  other  balance  due  from  the  Federal 
reserve  bank. 

(9)  Capital  stock  required  as  condition  precedent  to  membership. 
No  applying  bank  shall  be  admitted  to  membership  in  a  Federal 

reserve  bank  unless  it  possesses  a  paid-up,  unimpaired  capital  suffi- 
cient to  entitle  it  to  become  a  national  banking  association  in  the 
place  where  it  is  situated  under  the  provisions  of  the  national-bank 
Act. 

(10)  Laws  applicable  on  becoming  members;   discounts  for  state 
banks. 

Banks  becoming  members  of  the  Federal  Reserve  System  under 
authority  of  this  section  shall  be  subject  to  the  provisions  of  this 
section  and  to  those  of  this  Act  which  relate  specifically  to  member 
banks,  but  shall  not  be  subject  to  examination  under  the  provisions 
of  the  first  two  paragraphs  of  section  fifty-two  hundred  and  forty  of 
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the  Revised  Statutes  as  amended  by  section  twenty-one  of  this  Act. 
Subject  to  the  provisions  of  this  Act  and  to  the  regulations  oi  the 
board  made  pursuant  thereto,  any  bank  becoming  a  member  oi  the 
Federal  Reserve  System  shall  retain  its  full  charter  and  statutory 
rights  as  a  State  bank  or  trust  company,  and  may  continue  to  exer- 
cise all  corporate  powers  granted  it  by  the  State  in  which  it  was 
created,  and  shall  be  entitled  to  all  privileges  of  member  banks: 
Provided,  however,  That  no  Federal  reserve  bank  shall  be  permit- 
ted to  discount  for  any  State  bank  or  trust  company  notes,  *drafts,ot 
bills  of  exchange  of  any  one  borrower  who  is  liable  for  borrowed 
money  to  such  State  bank  or  trust  company  in  an  amount  greater 
than  ten  per  centum  of  the  capital  and  surplus  of  such  State  bank 
or  trust  company,  but  the  discount  of  bills  of  exchange  drawn 
against  actually  existing  value  and  the  discount  of  commercial  or 
business  paper  actually  owned  by  the  person  negotiating  the  same 
shall  not  be  considered  as  borrowed  money  within  the  meaning  of 
this  section.    The  Federal  reserve  bank,  as  a  condition  of  the  dis- 
count of  notes,  drafts,  and  bills  of  exchange  for  such  State  bank  or 
trust  company,  shall  require  a  certificate  or  guaranty  to  the  effect 
that  the  borrower  is  not  liable  to  such  bank  in  excess  of  the  amount 
provided  by  this  section,  and  will  not  be  pernytted  to  become  liable 
in  excess  of  this  amount  while  such  notes,  drafts,  or  bills  of   ex- 
change are  under  discount  with  the  Federal  reserve  bank. 

(11)  Certifying  checks  on  state  banks  admitted  as  members^ 

It  shall  be  unlawful  for  any  officer,  clerk,  or  agent  of  any  t>aiik 
admitted  to  membership  under  authority  of  this  section  to  certify 
any  check  drawn  upon  such  bank  unless  the  person  or  company 
drawing  the  check  has  on  deposit  therewith  at  the  time  such  check 
is  certified  an  amount  of  money  equal  to  the  amount  specified  in 
such  check.  Any  check  so  certified  by  duly  authorized  officers  shall 
be  a  good  and  valid  obligation  against  such  bank,  but  the  act  of  any 
such  officer,  clerk,  or  agent  in  violation  of  this  section  may  subject 
such  bank  to  a  forfeiture  of  its  membership  in  the  Federal  Reserve 
System  upon  hearing  by  the  Federal  Reserve  Board.  (38  Stat. 
259.    40  Stat.  232.) 

This  section  was  amended  by  Act  June  21,  1917,  c.  32,  S  3,  cited  above,  to 
read  as  set  forth  above.  For  section  as  originally  enacted,  see  U.  S.  Oomp. 
St.  1916,  §  9792. 

FEDERAL  RESERVE  BOARD 

§  9793(2).  (Act  Dec.  23,  1913,  c.  6,  §  10,  as  amended.  Act  Marcli  3, 
1919,  c.  101,  §  2.)  Ineligibility  to  hold  office  in  member  banto; 
qualifications  and  terms  of  office  of  members;  govcrnoX"  and 
vice  governor ;  office  for  board ;  oath  of  office.  ^ 

The  Secretary  of  the  Treasury  and  the  Comptroller  of  th^       ?^r 
rency  shall  be  ineligible  during  the  time  they  are  in  office  ax^*^     - 
two  years  thereafter  to  hold  any  office,  position,  or  employna^^^^ 
any  member  bank.     The  appointive  members  of  the  Federal       rA 
serve  Board  shall  be  ineligible  during  the  time  they  are  in  offi^^  ^  ^^ 
for  two  years  thereafter  to  hold  any  office,  position,  or  emplo>^^^^^ 
in  any  member  bank,  except  that  this  restriction  shall  not  apl^^^   . 
a  member  who  has  served  the  full  term  for  which  he  was  appo^^^ 
Of  the  five  members  thus  appointed  by  the  President  at  lea^"*^   *T 
shall  be  persons  experienced  in  banking  or  finance.    One  slm^-     r^ 
designated  by  the  President  to  serve  for  two,  one  for  four,  os^^  ^ 
six,  one  for  eight,  and  one  for  ten  years,  and  thereafter  each  m^^^  .g. 
so  appointed  shall  serve  for  a  'term  of  ten  years  unless  soon^^    ^ 
moved  for  cause  by  the  President.    Of  the  five  persons  thi^^     1^^ 
pointed,  one  shall  be  designated  by  the  President  as  govemo^^^^Q^ 
one  as  vice  governor  of  the  Federal  Reserve  Board.    The  ^(yr^ 
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of  the  Federal  Reserve  Board,  subject  to  its  supervision,  shall  be  the 
active  executive  officer.  The  Secretary  of  the  Treasury  may  assign 
offices  in  the  Department  of  the  Treasury  for  the  use  of  the  Federal 
Reserve  Board.  Each  member  of  the  Federal  Reserve  Board  shall 
within  -fifteen  days  after  notice  of  appointment  make  and  subscribe 
tt>  the  oath  of  office.    (38  Stat.  260.    40  Stat.  1315.) 

This  paragraph  was  amended  by  Act  March  3,  1919,  c.  101,  i  2,  cited 
above,  |o  read  as  set  forth  above.  This  amendment  consisted  in  changing  the 
first  sentence  of  the  paragraph  to  read  as  set  forth  above.  Prior  to  this 
amendment  said  sentence  read  as  follows: 

'*The  members  of  said  board,  the  Secretary  of  the  Treasury,  the  Assistant 
Secretaries  of  the  Treasury,  and  the  Comptroller  of  the  Currency,  shall  be 
ineligible  during  the  time  they  are  in  office  and  for  two  years  thereafter  to 
hold  any  office,  position,  or  employment  in  any  member  bank." 

§  9794.  (Act  Dec.  23,  1913,  c.  6,  §  11,  as  amended.  Act  Sept  7,  1916, 
c.  461,  Act  Sept.  26,  1918,  c.  177,  §  2,  and  Act  March  3,  1919, 
c.  101,  §  3.)     Enumerated  powers. 

(k)  Permitting  national  banks  to  act  as  fiduciaries,  (k)  To  grant 
by  special  permit  to  national  banks  applying  therefor,  when  not  in  con- 
travention of  State  or  local  law,  the  right  to  act  ?is  trustee,  executor, 
administrator,  registrar  of  stocks  and  bonds,  guardian  of  estates,  as- 
signee, receiver,  committee  of  estates  of  lunatics,  or  in  any  other  fidu- 
ciary capacity  in  which  State  banks,  trust  companies,  or  other  corpo- 
rations which  come  into  competition  with  national  hanks  are  permitted 
to  act  under  the  laws  of  the  State  in  which  the  national  bank  is  located. 

Whenever  the  laws  of  such  State,  authorize  or  permit  the  exercise 
of  any  or  all  of  the  foregoing  powers  by  State  banks,  trust  compa- 
nies, or  other  corporations  which  compete  with  national  banks,  the 
granting  to  and  the  exercise  of  such  powers  by  national  banks  shall 
not  be  deemed  to  be  in  contravention  of  State  or  local  law  within 
the  meaning  of  this  Act. 

National  banks  exercising  any  or  all  of  the  powers  enumerated 
in  this  subsection  shall  segregate  all  assets  held  in  any  fiduciary 
capacity  from  the  general  assets  of  the  bank  and  shall  keep  a  Sepa- 
rate set  of  books  and  records  showing  in  proper  detail  all  transac- 
tions engaged  in  under  authority  of  this  subsection.  Such  books 
and  records  shall  be  open  to  inspection  by  the  State  authorities  to 
the  same  extent  as  the  books  and  records  of  corporations  organized 
under  State  law  which  exercise  fiduciary  powers,  but  nothing  in 
this  Act  shall  be  construed  as  authorizing  the  State  authorities  to 
examine  the  books,  records,  and  assets  of  the  national  bank  which 
are  not  held  in  trust  under  authority  of  this  subsection. 

No  national  bank  shall  receive  in  its  trust  department  deposits 
of  current  funds  subject  to  check  or  the  deposit  of  checks,  drafts, 
bills  of  exchange,  or  other  items  for  collection  or  exchange  pur- 
poses. Funds  deposited  or  held  in  trust  by  the  bank  awaiting  in- 
vestment shall  be  carried  in  a  separate  account  and  shall  not  be  used 
by  the  bank  in  the  conduct  of  its  business  unless  it  shall  first  set 
aside  in  the  trust  department  United  States  bonds  or  other  securi- 
ties approved  by  the  Federal  Reserve  Board, 

In  the  event  of  the  failure  of  such  bank  the  owners  of  the  fujids 
held  in  trust  for  investment  shall  have  a  lien  on  the  bonds  or  other 
securities  so  set  apart  in  addition  to  their  claim  against  the  estate 
of  the  bank. 

Whenever  the  laws  of  a  State  require  corporations  acting  in  a 
fiduciary  capacity,  to  deposit  securities  with  the  State  authorities 
for  the  protection  of  private  or  court  trusts,  national  banks  so  act- 
ing shall  be  required  to  make  similar  deposits  and  securities  so  de- 
posited shall  be  held  for  the  protection  of  private  or  court  trusts, 
as  provided  by  the  State  law. 
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National  banks  in  such  cases  shall  not  be  required  to  execute  the 
bond  usually  required  of  individuals  if  State  corporations  under 
similar  circumstances  are  exempt  from  this  requirement. 

National  banks  shall  have  power  to  execute  such  bond  when  so 
required  by  the  laws  of  the  State. 

In  any  case  in  which  the  laws  of  a  State  require  that  a  corpora* 
tion  acting  as  trustee,  executor,  administrator,  or  in  any  capacity 
specified  in  this  section,  shall  take  an  oath  or  make  an  affidavit,  the 
president,  vice  president,  cashier,  or  trust  olHcer  of  such  national 
bank  may  take  the  necessary  oath  or  execute  the  necessary  affidavit. 

It  shall  be  unlawful  for  any  national  banking  association  to  lend 
any  officer,  director,  or  employee  any  funds  held  in  trust  under  the 
powers  conferred  by  this  section.  Any  officer,  director,  or  employee 
making  such  loan,  or  to  whom  such  loan  is  made,  may  be  fined  not 
more  than  $5,000,  or  imprisoned  not  more  than  five  years,  or  may 
be  both  fined  and  imprisoned,  in  the  discretion  of  the  court. 

In  passing  upon  applications  for  permission  to  exercise  the  pow- 
ers enumerated  in  this  subsection,  the  Federal  Reserve  Board  mav 
take  into  consideration  the  amount  of  capital  and  surplus  of  the  ap- 
plying bank,  whether  or  not  sucH  capital  and  surplus  is  sufficient 
under  the  circumstances  of  the  case,  the  needs  of  the  community  to 
be  served,  and  any  other  facts  and  circumstances  that  seem  to  it 
proper,  and  may  grant  or  refuse  the  application  accordingly :  Pro- 
vided, That  no  permit  shall  be  issued  to  any  national  banking  asso- 
ciation having  a  capital  and  surplus  less  than  the  capital  and  sur- 
plus required  by  State  law  of  State  banks,  trust  companies,  and  cor- 
porations exercising  such  powers. 

This  section  -was  again  amended  by  Act  Sept.  26,  1918,  c.  177,  i  2,  dted 
above,  by  making  subdivision  K  read  as  set  forth  above.  Prior  to  this  amend- 
ment said  subdivision  read  as' follows:  *'(k)  To  grant  by  special  permit  to 
national  banks  applying  therefor,  when  not  in  contravention  of  State  or  local 
law,  the  right  to  act  as  trustee,  executor,  administrator,  or  registrar  of  stocks 
and  bonds  under  such  rules  and  regulations  as  the  said  board  may  prescribe." 

Notes  of  Heoisions 


Constitutionality^— <?ongress  did  not 
exceed  its  powers  under  Const,  art.  1, 
§  8,  d.  18,  to  make  all  laws  necessary 
to  carry  out  the  powers  given  by  the 
Constitution  when  giving  authority  to 
the  Federal  Reserve  Board  by  this 
paragraph.  Nor  was  legislative  power 
unconstitutionally  conferred  on  the 
Federal  Reserve  Board.  First  Nat. 
Bank  of  Bay  City  v.  Fellows  ex  rel.  Un- 
ion Trust  Co.,  37  S.  Ct  734,  244  U. 
S.  416,  61  li.  Ed.  1233,  reversing  judg- 
ment Fellows  V.  First  Nat.  Bank,  159 
N.  W.  335,  192  Mich.  640. 


Actions.— Institution  by  the  state 
Attorney  General  in  a  state  court  of 
quo  warranto  to  test  the  authority  of 
a  national  bank,  under  this  paragraph, 
to  act  as  trustee,  executor,  adminis- 
trator, or  registrar  of  stocks  and  bonds, 
was  authorized  by  the  provision  giving 
such  power  only  when  not  in  contra- 
vention of  state  or  local  law  and  {  9759. 
First  Nat.  Bank  of  Bay  City  v.  Fellows 
ex  rel.  Union  Trust  Co.,  37  S.  Ct.  734, 
244  U.  S.  416,  61  L.  Ed.  1233,  revers- 
ing judgment  Fellows  v.  First  Nat. 
Bank,  159  N.  W.  335,  192  Mich.  640. 


(m)  Discounts. 

Upon  the  affirmative  vote  of  not  less  than  five  of  its  members, 
the  Federal  Reserve  Board  shall  have  power  to  permit  Federal  re- 
serve banks  to  discount  for  any  member  bank  notes,  drafts,  or 
bills  of  exchange  bearing  the  signature  or  endorsement  of  any  one 
borrower  in  excess  of  the  amount  permitted  by  section  nine  and 
section  thirteen  of  this  Act,  but  in  no  case  to  exceed  twenty 
per  centum  of  the  member  bank's  capital  and  surplus:  Provided, 
however,  That  all  such  notes,  drafts,  or  bills  of  exchange  discount- 
ed for  any  member  bank  in  excess  of  the  amount  permitted  ujider 
such  sections  shall  be  secured  by  not  less  than  a  like  face  amount 
of  bonds  or  notes  of  the  United  States  issued  since  April  twenty- 
fourth,  nineteen  hundred  and  seventeen,  or  certificates  of  indebt- 
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edness  of  the  United  States :  Provided  further,  That  the  provisions 
of  this  subsection  (m)  shall  not  be  operative  after  December  thirty- 
first,  nineteen  hundred  and  twenty.  (38  Stat.  261.  39  Stat.  752. 
40  Stat.  968,  1315.) 

This  paraf^raph  was  amended  by  Act  March  3,  1919,  c.  101,  §  3,  cited  above, 
to  read  as  set  forth  above.  Prior  to  this  amendment  the  paragraph  read  as 
follows: 

"Upon  the  affirmative  vote  of  not  less  than  five  of  its  members  the  Fed- 
eral Reserve  Board  shall  have,  power,  from  time  to  time,  by  general  rul- 
ing, covering  all  districts  alike,  to  permit  member  banks  to  carry  in  the 
Federal  reserve  banks  of  their  respective  districts  any  portion  of  their  re- 
serves now  required  by  section  nineteen  of  this  Act  to  be  held  in  their  own 
vaults." 

Notes  of  Decisions 

Cited  without  definite  application, 
Cook  V.  Bumquist  (D.  C.)  242  F.  321; 
30  Op.  Atty.  Gen.  308. 


POWERS  OF  FEDERAL  RESERVE  BANKS 

§  9796.  (Act  Dec.  23,  1913,  c.  6,  §  13,  as  amended.  Act  March  3, 
1915,  c.  93,  Act  Sept.  7,  1916,  c.  461,  and  Act  June  21,  1917,  c. 
32,  §§  4,  5.)     (1)  Deposits  with  Federal  reserve  banks. 

Any  Federal  reserve  bank  may  receive  from  any  of  its  member 
banks,  and  from  the  United  States,  deposits  of  current  funds  in 
lawful  money,,  national-bank  notes,  Federal  reserve  notes,  or 
checks,  and  drafts,  payable  upon  presentation,  and  also,  for  collec- 
tion, maturing  notes  and  bills;  or,  solely  for  purposes  of  exchange 
or  of  collection,  may  receive  from  other  Federal  reserve  banks  de- 
posits of  current  funds  in  lawful  money,  national-bank  notes,  or 
checks  upon  other  Federal  reserve  banks,  and  checks  and  drafts, 
payable  upon  presentation  within  its  district,  and  maturing  notes 
and  bills  payable  within  its  district ;  or,  solely  for  the  purposes  of 
exchange  or  of  collection,  may  receive  ifrom  any  nonmember  bank 
or  trust  company  deposits  of  current  funds  in  lawful  money,  nation- 
al-bank notes.  Federal  reserve  notes,  checks  and  drafts  payable  up- 
on presentation,  or  maturing  notes  and  bills :  Provided,  Such  non- 
member  bank  or  trust  company  maintains  with  the  Federal  reserve 
bank  of  its  district  a  balance  sufficient  to  offset  the  items  in  transit 
held  for  its  account  by  the  Federal  reserve  bank :  Provided  further, 
That  nothing  in  this  or  any  other  section  of  this  Act  shall  be  con- 
strued as  prohibiting  a  member  or  nonmember  bank  from  making 
reasonable  charges,  to  be  determined  and  regulated  by  the  Federal 
Reserve  Board,  but  in  no  case  to  exceed  10  cents  per  $100  or  frac- 
tion thereof,  based  on  the  total  of  checks  and  drafts  presented  at 
any  one  time,  for  collection  or  payment  of  checks  and  drafts  and 
remission  therefor  by  exchange  or  otherwise;  but  no  such  charges 
shall  be  made  against  the  Federal  reserve  banks. 

(5)  Acceptance  of  drafts  or  bills  of  exchange  on  imported  or  ex- 
ported goods. 

Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn 
upon  it  having  not  more  than  six  months  sight  to  run,  exclusive  of 
days  of  grace,  which  grow  out  of  transactions  involving  the  impor- 
tation or  exportation  of  goods;  or  which  grow  out  of  transactions 
involving  the  domestic  shipment  of  goods  provided  shipping  docu- 
ments conveying  or  securing  title  are  attached  at  the  time  of  accept- 
ance; or  which  are  secured  at  the  time  of  acceptance  by  a  ware- 
house receipt  or  other  such  document  conveying  or  securing  title 
covering  readily  marketable  staples.  No  member  bank  shall  ac- 
cept, whether  in  a  foreign  or  domestic  transaction,  for  any  one  per- 
son, company,  firm,  or  corporation  to  an  amount  equal  at  any  time 
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in  the  aggregate  to  more  than  ten  per  centum  of  its  paid-up  and  un- 
impaired capital  stock  and  surplus,  unless  the  bank  is  secured  either 
by  attached  documents  or  by  some  other  actual  security  growing 
out  of  the  same  transaction  as  the  acceptance;  and  no  bank  shall 
accept  such  bills  to  an  amount  equal  at  any  time  in  the  aggregate 
to  more  than  one-half  of  its  paid-up  and  unimpaired  capital  stock 
and  surplus :  Provided,  however,  That  the  Federal  Reserve  Board, 
under  such  general  regulations  as  it  may  prescribe,  which  shall  ap- 
ply to  all  banks  alike  regardless  of  the  amount  of  capital  stock  and 
surplus,  may  authorize  any  member  bank  to  accept  such  bills  to  an 
amount  not  exceeding  at  any  time  in  the  aggregate  one  hundred 
per  centum  of  its  paid-up  and  unimpaired  capital  stock  and  surplus : 
Provided,  further,  That  the  aggregate  of  acceptances  growing  out 
of  domestic  transactions  shall  in  no  event  exceed  fifty  per  centum 
of  such  capital  stock  and  surplus.  (38  Stat.  263,  958.  39  Stat.  752. 
40  Stat.  234,  235.) 

This  section  was  amended  by  Act  June  21,  1917,  c.  32,  |§  4,  5,  cited  aboTe, 
by  Inserting  in  subdivision  1,  after  the  words  "for  collection,  maturing,"  the 
words  *'notes  and,"  and  by  adding  to  said  subdivision,  at  the  end  thereof,  the 
remainder  of  the  subdivision,  as  set  forth  above,  beginning  with  the  words 
"or,  solely  for  the  purposes  of  exchange,"  etc.,  and  by  adding  to  subdivision  5, 
at  the  end  thereof,  the  remainder  of  the  subdivision  as  set  forth  above,  be- 
ginning with  the  words,  "Provided,  however,  That  the  Federal  Reserve 
Board,"  etc. 

OPEN  MARKET  OPERATIONS 

§  9797.  (Act  Dec.  23,  1913,  c.  6,  §  14,  as  amended.  Act  Sept.  7, 1916, 

c.  461,  and  Act  June  21,  1917,  c.  32,  §  6.) 
(2)  Powers  of  reserve  banks. 

Every  Federal  reserve  bank  shall  have  power: 

(a)  To  deal  in  gold  coin  and  bullion  at  home  or  abroad,  to  make 
loans  thereon,  exchange  Federal  reserve  notes  for  gold,  gold  coin, 
or  gold  certificates,  and  to  contract  for  loans  of  gold  coin  or  bul- 
lion, giving  therefor,  when  necessary,  acceptable  security,  includ- 
ing the  hypothecation  of  United  States  bonds  or  other  securities 
which  Federal  reserve  banks  are  authorized  to  hold ; 

(b)  To  buy  and  sell,  at  home  or  abroad,  bonds  and  notes  of 
the  United  States,  and  bills,  notes,  revenue  bonds,  and  warrants 
with  a  maturity  from  date  of  purchase  of  not  exceeding  six  months, 
issued  in  anticipation  of  the  collection  of  taxes  or  in  anticipation  of 
the  receipt  of  assured  revenues  by  any  State,  County,  district,  po- 
litical subdivision,  or  municipality  in  the  continental  United  States, 
including  irrigation,  drainage  and  reclamation  districts,  such  pur- 
chases to  be  made  in  accordance  with  rules  and  regulations  pre- 
scribed by  the  Federal  Reserve  Board ; 

(c)  To  purchase  from  member  banks  and  to  sell,  with  or  with- 
out its  indorsement,  bills  of  exchange  arising  out  of  commercial 
transactions,  as  hereinbefore  defined; 

(d)  To  establish  from  time  to  time,  subject  to  review  and  deter- 
mination of  the  Federal  Reserve  Board,  rates  of  discount  to  be 
charged  by  the  Federal  reserve  bank  for  each  class  of  paper,  which 
shall  be  fixed  with  a  view  of  accommodating  commerce  and  busi- 
ness; 

(e)  To  establish  accounts  with  other  Federal  reserve  banks  for 
exchange  purposes  and,  with  the  consent  or  upon  the  order  and  di- 
rection of  the  Federal  Reserve  Board  and  under  regulations  to  be 
prescribed  by  said  board,  to  open  and  maintain  accounts  in  foreign 
countries,  appoint  correspondents,  and  establish  agencies  in  such 
countries  wheresoever  it  may  be  deemed  best  for  the  purpose  of 
purchasing,  selling,  and  collecting  bills  of  exchange,  and  to  buy  and 
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sell,  with  or  without  its  indorsement,  through  such  correspondents 
or  agencies,  bills  of  exchange  (or  acceptances)  arising  out  of  actual 
commercial  transactions  which  have  not  more  than  ninety  days  to 
run,  exclusive  Of  days  of  grace,  and  which  bear  the  signature  of  two 
or  more  responsible  parties,  and,  with  the  consent  of  the  Federal 
Reserve  Board,  to  open  and  maintain  banking  accounts  for  such 
foreign  correspondents  or  agencies.  Whenever  any  such  account 
has  been  opened  or  agency  or  correspondent  has  been  appointed  by 
a  Federal  reserve  bank,  with  the  consent  of  or  under  the  order  and 
direction  of  the  Federal  Reserve  Board,  any  other  Federal  reserve 
bank  may,  with  the  consent  and  approval  of  the  Federal  Reserve 
Board,  be  permitted  to  carry  on  or  conduct,  through  the  Federal 
reserve  bank  opening  such  account  or  appointing  such  agency  or 
correspondent,  any  transaction  authorized  by  this  section  under 
rules  and  regulations  to  be  prescribed  by  the  board.  (38  Stat.  264. 
39  Stat.  754.    40  Stat.  235.) 

This  section  was  amended  by  Act  June  21,  1917,  c.  32,  §  6,  cited  above,  by 
amending  paragraph  (e)  of  subdivision  2  to  read  as  set  forth  above.  Said 
paragraph  (e),  as  an>ended  by  Act  Sept  7,  1916,  c.  461,  read  as  follon^s:  "To 
establish  accounts  with  other  Federal  reserve  banks  for  exchange  purposes 
and,  with  the  consent  of  the  Federal  Reserve  Board,  to  open  and  maintain 
accounts  in  foreign  countries,  appoint  correspondents,  and  establish  agencies 
in  such  countries  wheresoever  it  may  deem  best  for  the  purpose  of  purchasing, 
selling,  and  collecting  biUs  of  exchange,  and  to  buy  and  sell,  with  or  without 
its  indorsement,  through  such  correspondents  or  agencies  bills  of  exchange 
arising  out  of  actual  commerdal  transactions  which  have  not  more  than  nine- 
ty days  to  run,  exclusive  of  days  of  grace,  and  which  bear  the  signature  of 
two  or  more  responsible  parties,  and,  with  the  consent  of  the  Federal  Re- 
serve Board,  to  open  and  maintain  banking  accounts  for  such  foreign  corre- 
spondents or  agencies." 

GOVERNMENT  DEPOSITS 

§  9798.  (Act  Dec.  23,  1913,  c.  6,  §  15.)  (1)  Government  deposits 
in  Federal  Reserve  banks  and  fiscal  agencies  thereof  for  Unit- 
ed States. 


Operation  and  effect  in  general.— So 

much  of  this  section,  "No  public  funds 
of  the  •  •  •  ,  postal  savings 
*  *  *  shall  be  deposited,  in  the  con- 
tinental United  States,  in  any  bank  not 
belonging  to  the  system  established  by 
this  act|"  does  not  take  effect  until 
after  a  reserve  bank  has  been  author- 
ized by  the  Comptroller  to  "commence 


business"  in  the  district  under  §  9788, 
and  the  Secretary  "shall  have  officially 
announced"  its  establishment  under  § 
9801;  and  funds  of  the  postal  savings 
on  deposit  elsewl\ere  at  the  time  that 
this  clause  becomes  operative,  need 
not  be  then  transferred  to,  and  re- 
depokdted  in,  a  member  or  reserve 
bank.     30  Op.  Atty.  Gen.  304. 


NOTE  ISSUES 

§  9799.  (Act  Dec.  23, 1913,  c.  6,  §  16,  as  amended,  Act  Sept.  7,  1916, 
c.  461,  Act  June  21,  1917,  c.  32,  §§  7,  8,  and  Act  Sept  26,  1918,  c. 
177,  §  3.) 
(2)  Federal  reserve  notes;  application  for;  collateral. 

Any  Federal  reserve  bank  may  make  application  to  the  local 
Federal  reserve  agent  for  such  amount  of  the  Federal  reserve  notes 
hereinbefore  provided  for  as  it  may  require.  Such  application  shall 
be  accompanied  with  a  tender  to  the  local  Federal  reserve  agent  of 
collateral  in  amount  equal  to  the  sum  of  the  Federal  reserve  notes 
thus  applied  for  and  issued  pursuant  to  such  application.  The  col- 
lateral security  thus  offered  shall  be  notes,  drafts,  bills  of  exchange, 
or  acceptances  acquired  under  the  provisions  of  section  thirteen  of 
this  Act,  or  bills  of  exchange  indorsed  by  a  member  bank  of  any 
Federal  reserve  district  and  purchased  under  the  provisions  of  sec- 
tion fourteen  of  this  Act,  or  bankers'  acceptances  purchased  under 
the  provisions  of  said  section  fourteen,  or  gold  or  gold  certificates ; 
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but  in  no  event  shall  such  collateral  security,  whether  gold,  gold 
certificates,  or  eligible  paper,  be  less  than  the  amount  of  Federal 
reserve  notes  applied  for.  The  Federal  reserve  agent  shall  each 
day  notify  the  Federal  Reserve  Board  of  all  issues  and  withdrawals 
of  Federal  reserve  notes  to  and  by  the  Federal  reserve  bank  to 
which  he  is  accredited.  The  said  Federal  Reserve  Board  may  at 
any  time  call  upon  a  Federal  reserve  bank  for  additional  security  to 
protect  the  Federal  reserve  notes  issued  to  it. 

This  section  was  again  amended  by  Act  June  21,  1917,  c.  32,  §|  7,  8,  dted 
above,  by  ameipding  this  eubdivi^siou  to  read  as  set  forth  above.    For  this  sub- 
division as  amended  by  Act  Sept.  7,  1916,  c.  461,  see  U.  S.  Gomp.  St  1916,  f 
9799(2). 

(3)  Reserves  against  deposits  and  notes ;  return  for  credit  or  r^ 
demptioh  of  notes  to  bank  of  issue ;  ten  per  cent,  penalty  on  is- 
sue by  bank  other  than  that  of  issue ;  redemption  of  notes  at 
Treasury;  exchange  for  gold  of  notes  received  at  Treasury 
otherwise  than  for  redemption ;  cancellation  and  destruction  of 
notes  unHt  for  circulation. 
Every  Federal  reserve  bank  shall  maintain  reserves  in  gold  or 
lawful  money  of  not  less  than  thirty-five  per  centum  against  its  de- 
posits and  reserves  in  gold  of  not  less  than  forty  per  centum  against 
its  Federal  reserve  notes  in  actual  circulation :  Provided,  however, 
That  when  the  Federal  reserve  agent  holds  gold  or  gold  certificates 
as  collateral  for  Federal  reserve  notes  issued  to  the  bank  such  gold 
or  gold  certificates  shall  be  counted  as  part  of  the  gold  reserve 
which  such  bank  is  required  to  maintain  against  its  Federal  re- 
serve notes  in  actual  circulation.  Notes  so  paid  out  shall  bear  upon 
their  faces  a  distinctive  letter  and  serial  number  which  shall  be  as- 
signed by  the  Federal  Reserve  Board  to  each  Federal  reserve  bank. 
Whenever  Federal  reserve  notes  issued  through  one  Federal  reserve 
bank  shall  be  received  by  another  Federal  reserve  bank,  they  shall 
be  promptly  returned  for  credit  or  redemption  to  the  Federal  re- 
serve bank  through  which  they  were  originally  issued  or,  upon  di- 
rection of  such  Federal  reserve  bank,  they  shall  be  forwarded  di- 
rect to  the  Treasurer  of  the  United  States  to  be  retired.  No  Fed- 
eral reserve  bank  shall  pay  out  notes  issued  through  another  under 
penalty  of  a  tax  of  ten  per  centum  upon  the  face  value  of  notes  so 
paid  out.  Notes  presented  for  redemption  at  the  Treasury  of  the 
United  States  shall  be  paid  out  of  the  redemption  fund  and  returned 
to  the  Federal  reserve  banks  through  which  they  were  originally 
issued,  and  thereupon  such  Federal  reserve  bank  shall,  upon  de- 
mand of  the  Secretary  of  the  Treasury,  reimburse  such  redemption 
fund  in  lawful  money  or,  if  such  Federal  reserve  notes  have  been  re- 
deemed by  the  Treasurer  in  gold  or  gold  certificates,  then  such 
funds  shall  be  reimbursed  to  the  extent  deemed  necessary  by  the 
Secretary  of  the  Treasury  in  gold  or  gold  certificates,  and  such  Fed- 
eral reserve  bank  shall,  so  long  as  any  of  its  Federal  reserv-e  notes 
remain  outstanding,  maintain  with  the  Treasurer  in  gold  an  amount 
sufficient  in  the  judgment  of  the  Secretary  to  provide  for  all  re- 
demptions  to  be  made  by  the  Treasurer.  Federal  reserve  notes  re- 
ceived by  the  Treasurer  otherwise  than  for  redemption  may  be  ex- 
changed for  gold  out  of  the  redemption  fund  hereinafter  provided 
and  returned  to  the  reserve  bank  throuj^h  which  they  were  original- 
ly issued,  or  they  may  be  returned  to  such  bank  for  the  credit  of  the 
United  States.  Federal  reserve  notes  unfit  for  circulation  shall  be 
returned  by  the  Federal  reserve  agents  to  the  Comptroller  of  the 
Currency  for  cancellation  and  destruction. 

This  section  was  again  amended  by  Act  June  21,  1917,  c.  32,  §§  7,  S,  cited 
above,  by  amending  this  subdivision  to  read  as  set  forth  above. 
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(4)  Deposits  in  Treasury  for  redemption  of  notes ;  grant  or  rejec- 
tion of  application  for  notes;  manner  of  supplying;  interest; 
lien  of  notes  on  assets. 

The  Federal  Reserve  Board  shall  require  each  Federal  reserve 
bank  to  maintain  on  deposit  in  the  Treasury  of  the  United  States  a 
sum  in  gold  sufficient  in  the  judgment  of  the  Secretary  of  the  Treas- 
ury for  the  redemption  of  the  Federal  reserve  notes  issued  to  such 
bank,  but  in  no  event  less  than  five  per  centum  of  the  total  amount 
of  notes  issued  less  the  amount  of  gold  or  gold  certificates  held  by 
the  Federal  reserve  agent  as  collateral  security ;  but  such  deposit  of 
gold  shall  be  counted  and  included  as  part  of  the  forty  per  centum 
reserve  hereinbefore  required.  The  board  shall  have  the  right,  act- 
ing through  the  Federal  reserve  agent,  to  grant,  in  whole  or  in  part, 
or  to  reject  entirely  the  application  of  any  Federal  reserve  bank  for 
Federal  reserve  notes;  but  to  the  extent  that  such  application  may 
be  granted  the  Federal  Reserve  Board  shall,  through  its  local  Fed- 
eral reserve  agent,  supply  Federal  reserve  notes  to  the  banks  so  ap- 
plying, and  such  bank  shall  be  charged  with  the  amount  of  notes  is- 
sued to  it  and  shall  pay  such  rate  of  interest  as  may  be  established 
by  the  Federal  Reserve  Board  on  only  that  amount  of  such  notes 
which  equals  the  total  amount*  of  its  outstanding  Federal  reserve 
notes  less  the  amount  of  gold^or  gold  certificates  held  by  the  Fed- 
eral reserve  agent  as  collateral  security.  Federal  reserve  notes  is- 
sued to  any  such  bank  shall,  upon  delivery,  together  with  such 
notes  of  such  Federal  reserve  bank  as  may  be  issued  under  section 
eighteen  of  this  Act  upon  security  of  United  States  two  per  centum 
Government  bonds,  become  a  first  and  paramount  lien  on  all  the 
assets  of  such  bank. 

This  section  was  again  amended  by  Act  June  21,  1917,  c.  32,  §§  7,  8,  cited 
above,  by  amending  this  subdivision  to  read  as  set  forth  above. 

(5)  Reduction  of  liability  for  outstanding  notes  by  deposit  of  notes 
and  money  with  reserve  agent;  disposition  of  gold  so  depos- 
ited. 

Any  Federal  reserve  bank  may  at  any  time  reduce  its  liability  for 
outstanding  Federal  reserve  notes  by  depositing  with  the  Federal 
reserve  agent  its  Federal  reserve  notes,  gold,  gold  certificates,  or 
lawful  money  of  the  United  States.  Federal  reserve  notes  so  de- 
posited shall  not  be  reissued,  except  upon  compliance  with  the  con- 
ditions of  an  original  issue. 

The  Federal  reserve  agent  shall  hold  such  gold,  gold  certificates, 
or  lawful  money  available  exclusively  for  exchange  for  the  out- 
standing Federal  reserve  notes  when  offered  by  the  reserve  bank 
of  which  he  is  a  director.  Upon  the  request  of  the  Secretary  of  the 
Treasury  the  Federal  Reserve  Board  shall  require  the  Federal  re- 
serve agent  to  transmit  to  the  Treasurer  of  the  United  States  so 
much  of  the  gold  held  by  him  as  collateral  security  for  Federal  re- 
serve notes  as  may  be  required  for  the  exclusive  purpose  of  the  re- 
demption of  such  Federal  reserve  notes,  but  such  gold  when  depos- 
ited with  the  Treasurer  shall  be  counted  and  considered  as  if  col- 
lateral security  on  deposit  with  the  Federal  reserve  agent. 

This  section  was  again  amended  by  Act  June  21,  1917,  c.  32,  §§  7,  8,  cited 
above,  by  amending  this  subdivision  to  read  as  set  forth  above. 

(6)  Withdrawal  of  collateral  deposited  to  protect  notes ;  substitu- 
tion of  other  collateral  or  retirement  of  notes. 

Any  Federal  reserve  bank  may  at  its  discretion  withdraw  col- 
lateral deposited  with  the  local  Federal  reserve  agent  for  the  protec- 
tion of  its  Federal  reserve  notes  issued  to  it  and  shall  at  the  same 
time  substitute  therefor  other  collateral  of  equal  amount  with  the 
approval  of  the  Federal  reserve  agent  under  regulations  to  be  pre- 
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scribed  by  the  Federal  Reserve  Board.  Any  Federal  reserve  bank 
may  retire  any  of  its  Federal  reserve  notes  by  depositing  them  with 
the  Federal  reserve  agent  or  with  the  Treasurer  of  the  United 
States,  and  such  Federal  reserve  bank  shall  thereupon  be  entitled 
to  receive  back  the  collateral  deposited  with  the  Federal  reserve 
agent  for  the  security  of  such  notes.  Federal  reserve  banks  shall 
not  be  required  to  maintain  the  reserve  or  the  redemption  fund 
heretofore  provided  for  against  Federal  reserve  notes  which  have 
been  retired.  Federal  reserve  notes  so  deposited  shall  not  be  reis- 
sued except  upon  compliance  with  the  conditions  of  an  original 
issue. 

This  section  was  again  amended  by  Act  June  21,  1917,  a  32,  U  7,  8,  cited 
above,  by  amending  this  subdivision'  to  read  as  set  forth  above. 

(7)  Custody  and  safe-keeping  of  notes. 

All  Federal  reserve  notes  and  all  gold,  gold  certificates,  and  law- 
ful money  issued  to  or  deposited  with  any  Federal  reserve  agent 
under  the  provisions  of  the  Federal  Reserve  Act  shall  hereafter  be 
held  for  such  agent,  under  such  rules  and  regulations  as  the  Feder- 
al Reserv^e  Board  may  prescribe,  in  the  joint  custody  of  himself 
and  the  Federal  reserve  bank  to  which  he  is  accredited.  Such  agent 
and  such  Federal  reserve  bank  shall  be  jointly  liable  for  the  safe- 
keeping of  such  Federal  reserv^e  notas,  gold,  gold  certificates,  and 
lawful  money.  Nothing  herein  contained,  however,  shall  be  con- 
strued to  prohibit  a  Federal  reserve  agent  from  depositing  gold  or 
gold  certificates  with  the  Federal  Reserve  Board,  to  be  held  by  such 
board  subject  to  his  order,  or  with  the  Treasurer  of  the  United 
States  for  the  purposes  authorized  by  law. 

This  section  was  again  amended  by  Act  June  21,  1917,  c.  32,  ||  7,  8,  cited 
above,  by  amending  this  subdivision  to  read  as  set  forth  above. 

(9)  Printing;    denominations. 

In  order  to  furnish  suitable  notes  for  circulation  as  Federal  re- 
serve notes,  the  Comptroller  of  the  Currency  shall,  under  the  di- 
rection of  the  Secretary  of  the  Treasury,  cause  plates  and  dies  to 
be  engraved  in  the  best  manner  to  guard  against  counterfeits  and 
fraudulent  alterations,  and  shall  have  printed  therefrom  and  ni^m- 
bered  such  quantities  of  such  notes  of  the  denominations  of  $5,  $10, 
$20,  $50,  $100,  $500,  $1,000,  $5,000,  $10,000  as  may  be  required  to 
supply  the  Federal  reserve  banks.  Such  notes  shall  be  in  form  and 
tenor  as  directed  by  the  Secretary  of  the  Treasury  under  the  provi- 
sions of  this  Act  and  shall  bear  the  distinctive  numbers  of  the  sev- 
eral Federal  reserve  banks  through  which  they  are  issued. 

This  section  was  also  amended  by  Act  Sept.  26,  1918,  c.  177,  f  3,  cited 
above,  by  making  this  subdivision  thereof  read  as  set  forth  above.  Prior  to  this 
amendment  said  paragraph  read  as  follows:  '*The  plates  and  dies  to  be  procured 
by  the  Comptroller  of  the  Currency  for  the  printing  of  such  circulating  notes 
shall  remain  under  his  control  and  direction,  and  the  expenses  necessarily  in- 
curred in  executing  the  laws  relating  to  the  procuring  of  such  notes,  and  aU 
other  expenses  incidental  to  their  issue  and  retirement,  shall  be  paid  by  the 
Federal  reserve  banks,  and  the  Federal  Reserve  Board  shall  include  in  its 
estimate  of  expenses  levied  against  the  Federal  reserve  banks  a  sufficient 
amount  to  cover  the  expenses  herein  provided  for." 

(14)  Deposits  of  gold  coin  or  gold  certificates  with  Treasurer. 

That  the  Secretary  of  the  Treasury  is  hereby  authorized  and  di- 
rected to  receive  deposits  of  gold  coin  or  of  gold  certificates  with 
the  Treasurer  or  any  assistant  treasurer  of  the  United  States  when 
tendered  by  any  Federal  reserve  bank  or  Federal  reserve  agent  for 
credit  to  its  or  his  account  with  the  Federal  Reserve  Board.  The 
Secretary  shall  prescribe  by  regulation  the  form  of  receipt  to  be  is- 
sued by  the  Treasurer  or  Assistant  Treasurer  to  the  Federal  reserve 
bank  or  Federal  reserve  agent  making  the  deposit,  and  a  duplicate 
of  such  receipt  shall  be  delivered  to  the  Federal  Reserve  Board  by 
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the  Treasurer  at  Washington  upon  proper  advices  from  any  assist- 
ant treasurer  that  such  deposit  has  been  made.  Deposits  so  made 
shall  be  held  subject  to  the  orders  of  the  Federal  Reserve  Board 
and  shall  be  payable  in  gold  coin  orgpld  certificates  on  the  order  of 
the  Federal  Reserve  Board  to  any  Federal  reserve  bank  or  Federal 
reserve  agent  at  the  Treasury  or  at  thfe  Subtreasury  of  the  United 
States  nearest  the  place  of  business  of  such,  Federal  reserve  bank 
or  such  Federal  reserve  agent:  Provided,  however.  That  any  ex- 
pense incurred  in  shipping;  gold  to  or  from  the  Treasury  or  Sub- 
treasuries  in  order  to  make  such  payments,  or  as  a  result  of  making 
such  payments,  shall  be  paid  by  the  Federal  Reserve  Board  an^d  as- 
sessed against  the  Federal  reserve  banks.  The  order  used  by  the 
Federal  Reserve  Board  in  making  such  payments  shall  be  signed 
by  the  governor  or  vice  governor,  or  such  other  officers  or  members 
as  the  board  may  by  regulation  prescribe.  The  form  of  such  order 
shall  be  approved  by  the  Secretary  of  the  Treasury, 

The  expenses  necessarily  incurred  in  carrying  out  these  provi- 
sions, including  the  cost  of  the  certificates  or  receipts  issued  for  de- 
posits received,  and  all  expenses  incident  to  the  handling  of  such 
deposits  shall  be  paid  by  the  Federal  Reserve  Board  and  included 
in  its  assessments  against  the  several  Federal  reserve  banks. 

Gold  deposits  standing  to  the  credit  of  any  Federal  reserve  bank 
with  the  Federal  Reserve  Board  shall,  at  the  option  of  said  bank,  be 
counted  as  part  of  the  lawful  reserve  which  it  is  required  to  main- 
tain against  outstanding  Federal  reserve  notes,  or  as  a  part  of  the 
reserve  it  is  required  to  maintain  against  deposits. 

Nothing  in  this  section  shall  be  construed  as  amending  section 
six  of  the  Act  of  March  fourteenth,  nineteen  hundred,  as  amended 
by  the  Acts  of  March  fourth,  nineteen  hundred  and  seven,  March 
second,  nineteen  hundred  and  eleven,  and  June  twelfth,  nineteen 
hundred  and  sixteen,  nor  shall  the  provisions  of  this  section  be 
construed  to  apply  to  the  deposits  made  or  to  the  receipts  or  certifi- 
cates issued  under  those  Acts.  (38  Stat.  265.  39  Stat.  754.  40  Stat. 
236,  238,  969;) 

This  section  was  again  aaended  b;  Act  June  21,  1917,  c.  32,  )}  7,  8,  dted 
above,  by  the  addition  of  this  subdiTision. 

notes  of  DeolaloBi 

See  SO  Op.  Atty.  Gen.  30a 

§  9799a.  (Act  April  23,  1918,  c.  63.  §  S.)  Federal  reserve  notes; 
issue  to  prevent  contraction  of  currency ;  deposits  as  security ; 
extension  of  time  of  paj^raent  of  certificates  of  indebtedness  de- 
posited. 
In  order  to  prevent  contraction  of  the  currency,  the  Federal  re- 
serve banks  may  be  either  permitted  or  required  by  the  Federal 
Reserve  Board,  at  the  request  of  the  Secretary  of  the  Treasury,  to 
issue  Federal  reserve  bank  notes,  in  any  denominations  (including 
denominations  of  $1  and  $2)  authorized  by  the  Federal  Reserve 
Board,  in  an  aggregate  amount  not  exceeding  the  amount  of  stand- 
ard silver  dollars  melted  or  broken  up  and  sold  as  bullion  under 
authority  of  this  Act,  upon  deposit  as  provided  Tty  law  with  the 
Treasurer  of  the  United  States  as  security  therefor,  of  United 
States  certificates  of  indebtedness,  or  of  United  States  one-year 
gold  notes.  The  Secretary  of  the  Treasury  may,  at  his  option,  ex- 
tend the  time  of  payment  of  any  maturing  United  States  certifi- 
cates of  indebtedness  deposited  as  securitj  for  such  Federal  re- 
serve bank  notes  for  any  period  not  exceedmg  one  year  at  any  one 
extension  and  may,  at  his  option,  pay  such  certificates  of  indebted- 
ness prior  to  maturity,  whether  or  not  so  extended.  The  deposit 
of  United  States  certificates  of  indebtedness  by  Federal  reserve 
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banks  as  security  for  Federal  reserve  bank  notes  under  authority 
of  this  Act  shall  be  deemed  to  constitute  an  aereement  on  the  part 
of  the  Federal  reserve  bank  making  such  deposit  that  the  Secre- 
tary of  the  Treasury  may  so  extend  the  time  of  payment  of  such 
certificates  of  indebtedness  beyond  the  original  maturity  date  or 
beyond  any  maturity  date  16  which  such  certificates  of  indebted- 
ness may  have  been  extended,  and  that  the  Secretary  of  the  Treas- 
ury may  pay  such  certificates  in  advance  of  maturity,  whether  or 
not  so  extended.    (40  Stat.  536.) 

This  section,  and  the  three  sections  next  following,  were  §S  5-8  of  an  act  en- 
titled "An  act  to  conserve  the  gold  supply  of  the  United  States;  to  permit 
the  settlement  in  silver  of  trade  balances  adverse  to  the  United  States ;  to  pro- 
vide silver  for  subsidiary  coinage  and  commercial  use ;  to  assist  foreign  govern- 
ments at  war  vnth  the  enemies  of  the  United  States ;  and  for  the  above  pur- 
poses to  stabilize  the  price  and  encourage  the  production  of  silver,"  cited  above. 

Sections  1-4  of  said  act  relate  to  the  melting,  etc.,  of  standard  silver  doUars, 
the  sale  thereof  as  bullion,  and  the  purchase  from  mines,  etc.,  of  silver  bullion, 
etc.,  and  are  set  forth  ante,  as  §S  6478a-6478d.  Section  9  of  said  act  re- 
lates to  the  prohibition  of  certain  exports  in  time  of  war  and  trading  with  the 
enemy,  and  is  set  forth  ante,  §  7678cc. 

§  9799b.  (Act  April  23,  1918,  c.  63,  §  6.)  Same;  issue  to  prevent 
contraction  of  currency;  retirement;  cancellation  of  certifi- 
cates of  indebtedness  deposited  as  collateral. 

As  and  when  standard  silver  dollars  shall  be  coined  out  of  bul- 
lion purchased  under  authority  of  this  Act,  the  Federal  reserve 
banks  shall  be  required  by  the  Federal  Reserve  Board  to  retire 
Federal  reserve  bank  notes,  issued  under  authority  of  section  five 
of  this  Act,  if  then  outstanding,  in  an  amount  equal  to  the  amount 
of  standard  silver  dollars  so  coined,  and  the  Secretary  of  the 
Treasury  shall  pay  off  and  cancel  any  United  States  certificates  of 
indebtedness  deposited  as  security  for  Federal  reserve  bank  notes 
so  retired.    (40  Stat.  537.) 

See  note  to  §  97d9a,  ante. 

§  9799c.  (Act  April  23,  1918,  c.  63,  §  7.)  Same;  issue  to  prevent 
contraction  of  currency ;  adjustment  of  tax  on  notes  so  issued. 

The  tax  on  any  Federal  reserve  bank  notes  issued  under  authori- 
ty df  this  Act,  secured  by  the  deposit  of  United  States  certificates 
of  indebtedness  or  United  States  one-year  gold  notes,  shall  be  so 
adjusted  that  the  net  return  on  such  certificates  of  indebtedness, 
or  such  one-year  gold  notes,  calculated  on  the  face  value  thereof, 
shall  be  equal  to  the  net  return  on  United  States  two  per  cent 
bonds,  used  to  secure  Federal  reserve  bank  notes,  after  deducting 
the  amount  of  the  tax  upon  such  Federal  reserve  bank  notes  so  se- 
cured.   (40  Stat.  537.) 

See  note  to  §  9791>a,  ante. 

§  9799d.  (Act  April  23,  1918,  c.  63,  §  8.)  Same;  issue  to  prevent 
contraction  of  currency ;  existing  law  applicable  to. 

Except  as  herein  provided,  Federal  reserve  bank  notes  issued 
under  authority  of  this  Act,  shall  be  subject  to  all  existing  provi- 
sions of  law  relating  to  Federal  reserve  bank  notes.    (40  Stat.  537.) 

See  note  to  §  97d9a,  ante. 

BANK  RESERVES 

§  9801.  (Act  Dec.  23,  1913,  c.  6,  §  19,  as  amended.  Act  Aug.  15, 

1914,  c.  252,  Act  June  21,  1917,  c.  32,  §  10,  and  Act  Sept  26, 

1918,  c.  177,  §  4.)     (1)  Demand  deposits  defined. 

Demand  deposits  within  the  meaning  of  this  Act  shall  comprise 

all  deposits  payable  within  thirty  days,  and  time  deposits  shall 

comprise  all  deposits  payable  after  thirty  days,  all  savings  accounts 
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and  certificates  of  deposit  which  are  subject  to  not  less  than  thirty 
days*  notice  before  payftient,  and  all  postal  savings  deposits. 

(2)  Reserves  of  subscribing  member  banks. 

Every  bank,  banking  association,  or  trust  company  which  is  or 
which  becomes  a  member  of  any  Federal  reserve  bank  shall  estab- 
lish and  maintain  reserve  balances  with  its  Federal  reserve  bai^k  as 
follows : 

(a)  If  not  in  a  reserve  or  central  reserve  city,  as  now  or  hereafter 
defined,  it  shall  hold  and  maintain  with  the  Federal  reserve  bank  of 
its  district  an  actual  net  balance  equal  to  not  less  than  seven  per 
centum  of  the  aggregate  amount  of  its  demand  deposits  and  three 
per  centum  of  its  time  deposits. 

(b)  If  in  a  reserve  city,  as  now  or  hereafter  defined,,  it  shall  hold 
and  maintain  with  the  Federal  reserve  bank  of  its  district  an  actual 
net  balance  equal  to  not  less  than  ten  per  centum  of  the  aggregate 
amount  of  its  demand  deposits  and  three  per  centum  of  its  time 
deposits:  Provided,  however,  That  if  located  in  the  outlying  dis- 
tricts of  a  reserve  city  or  in  territory  added  to  such  a  city  by  the 
extension  of  its  corporate  charter,  it  may,  upon  the  affirmative  vote 
of  five  members  of  the  Federal  Reserve  Board,  hold  and  maintain 
the  reserve  balances  specified  in  paragraph  (a)  hereof. 

(c)  If  in  a  central  reserve  city,  as  now  or  hereafter  defined,  it 
shall  hold  and  maintain  with  the  Federal  reserve  bank  of  its  district 
an  actual  net  balance  equal  to  not  less  than  thirteen  per  centum  of 
the  aggregate  amount  of  its  demand  deposits  and  three  per  centum 
of  its  time  deposits :  Provided,  however.  That  if  located  in  the  out- 
lying districts  of  a  central  reserve  city  or  in  territory  added  to  such 
city  by  the  extension  of  its  corporate  charter,  it  may,  upon  the  af- 
firmative vote  of  five  members  of  the  Federal  Reserve  Board,  hold 
and  maintain  the  reserve  balances  specified  in  paragraphs  (a)  or 
(b)  thereof. 

[No  member  bank  shall  keep  on  deposit  with  any  State  bank  or  trust 
company  which  is  not  a  member  bank  a  sum  in  excess  of  ten  per  centum 
of  its  own  paid-up  ca{)ital  and  surplus.  No  member  bank  shall  act 
as  the  medium  or  agent  of  a  nonmember  bank  in  applying  for  or  re- 
ceiving discounts  from  a  Federal  reserve  bank  under  the  provisions 
of  this  Act,  except  by  permission  of  the  Federal  Reserve  Board. 

The  required  balance  carried  by  a  member  bank  with  a  Federal 
reserve  bank  may,  under  the  regulations  and  subject  to  such  penal- 
ties as  may  be  prescribed  by  the  Federal  Reserve  Board,  be  checked 
against  and  withdrawn  by  such  member  bank  for  the  purpose  of 
meeting  existing  liabilities:  Provided,  however.  That  no  bank  shall 
at  any  time  make  new  loans  or  shall  pay  any  dividends  unless  and 
until  the  total  balance  required  by  law  is  fully  Restored. 

In  estimating  the  balances  required  by  this  Act,  the  net  difference 
of  amounts  due  to  and  from  other  banks  shall  be  taken  as  the  basis 
for  ascertaining  the  deposits  against  which  required  balances  with 
Federal  reserve  banks  shall  be  determined. 

National  banks,  or  banks  organized  under  local  laws,  located  in 
Alaska  or  in  a  dependency  or  insular  possession  or  any  part  of  the 
United  States  outside  the  continental  United  States^  may  remain 
nonmember  banks,  and  shall  in  that  event  maintain  reserves  and 
comply  with  all  the  conditions  now  provided  by  law  regulating  them ; 
or  said  banks  may,  with  the  consent  of  the  Reserve  Board,  become 
member  banks  of  any  one  of  the  reserve  districts,  and  shall  in  that 
event  take  stock,  maintain  reserves,  and  be  subject  to  all  the  other 
provisions  of  this  Act.]     (38  Stat.  270,  691.    40  Stat.  239,  970.) 

This  section  was  again  amended  by  Act  June  21,  1917,  c.  32,  §  10,  cited 
above,  by  making  this  subdivision  (2)  read  as  follows: 
'*Evcry  bank,  banking  association,  or  trust  company  which  is  or  which  becomes 
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a  member  of  any  Federal  reserve  bank  shall  establish  and  maintain  reserve 
balaocps  with  its  Federal  reserve  bank  as  follows: 

"(a)  If  not  in  a  reserve  or  central  reserve  city,  as  now  or  hereafter  defined, 
it  shall  hold  and  maintain  vdth  the  Federal  reserve  bank  of  its  district  an  actual 
net  balance  equal  to  not  less  than  seven  per  centum  of  the  aggregate  amount  of 
its  demand  deposits  and  three  per  centum  of  its  time  deposits. 

"(b)  If  in  a  reserve  city,  as  now  or  hereafter  defined,  it  shall  hold  and  maintain 
with  the  Federal  reserve  bank  of  its  district  an  actual  net  balance  equal  to  not 
less  than  ten  per  centum  of  the  aggregate  amount  of  its  demand  deposits  and 
three  per  centum  of  its  time  deposits. 

*'(c)  If  in  a  central  reserve  city,  as  now  or  hereafter  defined,  it  shall  hold  and 
maintain  with  the  Federal  reserve  bank  of  its  district  an  actual  net  balance 
equal  to  not  less  than  thirteen  per  centum  of  the  aggregate  amount  of  its  de- 
mand deposits  and  three  per  centum  of  its  time  deposits. 

"No  member  bank  shall  keep  on  deposit  with  any  State  bank  or  trust  com- 
pany which  is  not  a  member  bank  a  sum  in  excess  of  ten  per  centum  of  its  own 
paid-up  capital  and  surplus.  No  member  bank  shall  act  as  the  medium  or  agent 
of  a  nonmember  bank  in  applying  for  or  receiving  discounts  from  a  Federal  re- 
serve bank  under  the  provisions  of  this  Act,  except  by  permission  of  the  Federal 
Reserve  Board. 

"The  required  balance  carried  by  a  member  bank  with  a  Federal  reserve  bank 
may,  under  the  regulations  and  subject  to  such  penalties  as  may  be  prescribed  by 
the  Federal  Reserve  Board,  be  checked  against  and  withdrawn  by  such  member 
bank  for  the  purpose  of  meeting  existing  liabilities :  Provided,  however,  That 
•no  bank  shall  at  any  time  make  new  loans  or  shaU  pay  any  dividends  unless 
and  until  the  total  balance  required  by  law  is  fully  restored. 

"In  estimating  the  balances  required  by  this  Act  the  net  difference  of  amounts 
due  to  and  from  other  banks  shall  be  taken  as  the  basis  for  ascertaining  the  de- 
posits against  which  required  balances  with  Federal  reserve  banks  shall  be  de- 
termined. 

"National  banks,  or  banks  organized  under  local  laws,  located  in  Alaska  or  in 
a  dependency  or  insular  possession  or  any  part  of  the  United  States  outside  the 
continental  United  States  may  remain  nonmember  banks,  and  shall  in  that  event 
maintain  reserves  and  comply  with  all  the  conditions  now  provided  by  law  regu- 
lating them ;  or  said  banks  may,  with  the  consent  of  the  Reserve  Board,  become 
member  banks  of  any  one  of  the  reserve  districts,  and  shall  in  that  event  take 
stock,  maintain  reserves,  and  be  subject  to  all  the  other  provisions  of  this  Act" 

It  was  again  amended  by  Act  Sept.  26,  1918,  c.  177,  §  4,  cited  above,  by 
making  paragraphs  b  and  c  of  this  subdivision  read  as  set  forth  above. 

The  matter  in  the  text  as  set  forth  above,  contained  in  brackets,  was  a  part 
of  the  amendment  of  this  section  by  Act  June  21,  1917,  c.  32,  §  10,  40  Stat 
239,  which  said  amendatory  act  amended  and  re-enacted  the  whole  of  said  sec- 
tion 19.  The  amendment  of  this  section  by  Act  Aug.  15,  1914,  c.  252,  39  Stat 
691,  amended  only  "subsections  (b)  and  (c)"  of  the  section,  including  (ap- 
parently) in  subsection  c  all  of  the  matter  in  the  section  to  the  end  thereof. 
The  amendment  of  this  section  by  Act  Sept.  26,  1918,  c.  177,  §  4,  dted  above, 
amended  "paragraphs  (b)  and  (c)*'  of  this  section  "to  read  as  follows"— includ- 
ing in  the  amendment,  paragraphs  b  and  c  as  set  forth  in  the  text  above,  down 
to  the  matter  included  in  brackets.  In  view  of  the  amendment  by  Act  Aug. 
15,  1914,  c.  252,  which  included  in  paragraph  c  the  remainder  of  the  section,  it 
becomes  a  question  of  construction  as  to  whether  or  not  Congress  intended, 
by  its  last  amendment  to  omit  the  matter  included  in  the  brackets.  Accord- 
ingly such  matter  has  been  inserted  here  as  a  part  of  the  section  as  last  amend- 
ed, inclosing  in  brackets  that  portion  of  the  section  which  may  or  "may  not  be 
suspended  by  the  last  amendment. 

For  this  section,  as  amended  by  Act  Aug.  15,  1914,  c.  252,  see  U.  S.  Comp. 
St  1916,  §  9801. 

Notes  of  DeoisioBUi 

Construction    and  operation   in   gen-  effect  until  after  a  reserve  bank  has 

•ral.— That  portion  of  this  section  read-  been  authorized  by  the  Comptroller  to 

ing,  "No  public  funds  of  the      ♦    ♦    ♦  "commence    business"    in    the   district 

postal  savings    *    *    *    shall  be  depos-  under  §  9788  and  the  Secretary  "shall 

ited,  in  the  continental  United  States,  have    officially    announced"    its    estab- 

in  any  bank  not  belonging  to  the  system  lishfnent  under  {  9801.     30  Op.  Atty. 

established  by  this  act,"  does  not  take  Gen.  304. 
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CHAPTER  FOUR— DISSOLUTION  AND 

RECEIVERSHIP 


Sec. 
9806. 

9807. 


9808. 
9810. 

9821. 


Voluntary  disflolution  of  associa- 
tions. 

Enforcement  of  shareholders'  in- 
dividual liability  by  creditors  on 
voluntary  dissolution. 

Notice  of  intent  to  dissolve. 

Exemption  as  to  an  association 
consolidating  with  another. 

Appointment  of  recei^^ers;  de- 
posits in  Government  deposi- 
tary. 


§9806.  (R.  S.  §5220.)     Voluntary 

Pendency  and  eompletion  of  liquida- 
tion.—Under  this  section  and  |  9808, 
the  adoption  by  the  stockholders  of  a 
national  bank  of  a  resolution  for  vol- 
untary liquidation  does  not  effect  a  dis- 
solution of  the  corporation,  or,  in  the 
absence  of  other  action  by  the  stock- 
holders, oust  the  directors  from  office, 
but  merely  suspends  the  ordinary  func- 
tions of  the  corporation.  Planten  y. 
National  Nassau  Bank  of  New  York 
(Sup.)  160  N.  Y.  S.  2d7,  174  App.  Div. 
254,  affirming  order  157  N.  Y.  S.  31, 
93  Misc.  Rep.  344. 

—  EfFeot  on  powers,  duties,  and  li- 
abilities.—A  contract  between  a  liqui- 
dating bank  and  another  bank,  to 
which  it  transferred  its  business  and 
assets,  construed.  American  Nat. 
Bank  of  Macon  y.  Commercial  Nat. 
Bank  of  Macon  (D.  C.)  246  F.  721. 

A  stockholders'  resolution,  had  two 
years  after  contract  between  two  banks 
for  consolidation,  held  not  admissible  as 
construction  of  the  agreement.  Amer- 
ican Nat.  Bank  of  Macon  v.  Commer- 
cial Nat  Bank  of  Macon  (D.  C.)  248 
P.  187. 

—  Liability       of       stockholders.— 

Where  the  transfer  of  the  assets  of  de- 
fendant bank  for  consolidation  with 
complainant  bank  was  ratified  by  the 
stockholders,  and  the  contract  showed 
that  no  notes  were  given,  held  that, 
two -thirds  of  the  stockholders  having 
ratified  the  transfer  under  this  section 
and  §  9810,  the  stockholders  were  not 
Kable  for  obligations  discharged  by  com- 
plainant. American  Nat.  Bank  of  Ma- 
con V.  Commercial  Nat  Bank  of  Macon 
(D.  C.)  248  F.  187. 

The  action  and  conduct  of  directors 
of  defendant  bank  held  not  binding  on 
the  stockholders,  who  had  a  right  to 
rely  on  the  resolution  ratifying  the 
written  contract  of  liquidation,  pursu- 
ant to  this  section  and  §  9810.    Id. 

A  loan  to  a  liquidation  agent  of  a 


Sec. 
9823. 
9825. 
9831. 

9832. 


9833. 
9834. 


Dividends. 

Fees  and  expenses. 

Penalty  for  violation  of  this  Ti- 
tle. 

Bank  examinations ;  appoint- 
ment, salaries,  and  powers  of 
examiners. 

Loans  to  bank  examiners^  fees 
to  examiners  or  directors. 

Transfers,  when  void. 


dissolution  of  associations. 

national  banking  association  cannot 
make  the  stockholders  individually  lia- 
ble.   Id. 

—  Effect  on  right  to  sue  and  bt 
sued.— A  national  bank,  even  in  the 
process  of  liquidation,  may  sue  and  be 
sued  in  its  own  name  untQ  its  affairs 
are  completely  settled.  Standard 
Trust  Co.  of  New  York  v.  Commercial 
Nat.  Bank,  240  F.  303,  153  C.  C.  A. 
229;  American  Nat.  Bank  v.  Dew  (N. 
C.)  94  S.  E.  708;  Oklahoma  aty  Nat. 
Bank  v.  Ezzard  (Okl.)  159  P.  267; 
Farmers'  Nat.  Bank  v.  Johnston  (Okl.) 
176  P.  236. 

After  a  national  bank  has  voted  to 
go  into  liquidation,  and  a  liquidator  has 
been  appointed,  a  creditor  cannot  obtain 
a  judgment  lien  on  its  property.  Mer- 
chants' Nat.  Bank  of  Richmond  v.  Na- 
tional Bank  of  liUington  (D.  C.)  231  F. 
556. 

Under  Code  Civ.  Proc.  N.  Y.  (  431, 
subd.  3,  section  525,  subd.  1,  and  sec- 
tion 3343,  subd.  18,  in  the  absence  of 
federal  law  to  the  contrary,  where  a 
liquidating  committee  has  been  appoint- 
ed, for  a  national  bank,  but  bank  is  not 
dissolved,  the  authority  of  such  com- 
mittee is  subject  to  the  control  of  the 
directors,  and  a  stockholder  is  not  re- 
quired to  show  a  demand  upon  the 
committee,  before  suing  for  the  benefit 
of  the  bank.  Such  liquidating  commit- 
tee could  not  maintain  an  action  for  the 
benefit  of  the  bank  in  their  own  names, 
but  must  bring  it  in  the  name  of  the 
bank.  Planten  v.  National  Nassau  Bank 
of  New  York  (Sup.)  160  N.  Y.  S.  297, 
174  App.  Div.  254,  afl5rming  order 
(Sup.)  157  N.  Y.  S.  31,  93  Misc.  Rep. 
344. 

Cited    without    definite    appiloation, 

American  Nat.  Bank  v.  Commercial 
Nat  Bank  (C.  C.  A.)  254  F.  249;  Amer- 
ican Nat  Bank  of  Macon  v.  Commer- 
cial Nat  Bank  of  Macon  (D.  C.)  246 
F.721. 
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§  9807.  (Act  June  30,  1876,  c.  156,  §  2.)  Enforcement  of  share- 
holders' individual  liability  by  creditors  on  voluntary  dissolu- 
tion. 

Cited     without    definite    appiicatlon,      mercial  Nat.  Bank  of  Maeon  (D.  C.) 
American  Nat.  Banic  of  Macon  v.  Com-       246  F.  721. 


J  9808.  (R.  S.  §  5221.)     Notice  of 

See  Standard  Trust  Go.  of  New 
Yorlc  V.  Commercial  Nat.  Bank,  240  F. 
303,  153  O.  C.  A.  229;  Merchants'  Nat. 
Bank  of  Richmond  v.  National  Bank  of 
LiUington  (D.  C.)  231  F.  556. 

Notkse  to  stockliolder.— A  stockhold- 
er is  charged  with  notice  of  the  adop- 
tion of  a  resolution  to  appoint  a  liqui- 
dating committee,  adopted  at  a  meet- 
ing of  the  shareholders  duly  convened, 
whether  he  appeared  or  not.    Planten 


intent  to  dissolve. 

V.  National  Nassau  Bank  of  New  York 
(Sup.)  160  N.  Y.  S.  297,  174  App.  Div. 
254,  affirming  order  (Sup.)  157  N.  Y.  S. 
31,  93  Misc.  Rep.  344. 

Cited    without    definite    application, 

American  Nat.  Bank  v.  Commercial 
Nat  Bank  (C.  C.  A.)  254  F.  249; 
American  Nat.  Bank  of  Macon  t.  Com- 
mercial Nat.  Bank  of  Macon  (D.  C.) 
246  F.  721. 


§  9810.  (R.  S.  §  5223.)     Exemption  as  to  an  association  consolidat- 
ing with  another. 

See,  also,  notes  to  §  9806,  ante.  mercial  Nat  Bank  of  Macon   (D.  C.) 

Cited    without    definite    appilcatlon,      246  F.  721. 
American  Nat.  Bank  of  Macon  ▼.  Com- 

§  9821.  (R.  S.  §  5234,  as  amended,  Act  May  15,  1916,  c.  121.)     Ap- 
pointment of  receivers;  deposits  in  Government  depositary. 


2.  Receivers— Powers,  duties,  and  na- 
ture of  office.— The  receiver  of  a  na- 
tional bank  appointed  by  the  Comptrol- 
ler of  the  Currency  under  this  section 
is  not  an  "agent"  of  the  bank,  within 
section  9772,  denouncing  the  offense  of 
embezzlement  or  making  false  entries 
by  president,  director,  cashier,  teller, 
clerk,  or  agent  of  national  bank.  U. 
S.  V.  Weitzel,  38  S.  Ct  381,  246  U.  S. 
533,  62  L.  Ed.  872. 

A  receiver  of  the  assets  of  an  in- 
solvent bank  has  no  greater  right  in 
obligations  payable  to  the  bank  than 
the  bank  itself.  Cutler  v.  Fry  (D.  C.) 
240  F.  238. 

4.  Effect  of  appointment.— Since  the 
power  to  adjudicate  insolvent  and  to 
appoint  a  receiver  of  a  national  bank  is 
vested  in  the  Comptroller,  a  stockhold- 
er, sued  by  the  receiver  for  assess- 
ments, cannot  question  the  legality  of 
the  receiver's  appointment.  Weitzel  v. 
Brown,  112  N.  E.  945,  224  Mass.  190. 

9.  Possession,  management,  and  con- 
troi  of  property.— Rem.  &  Bal.  Code 
Wash.  §  789,  securing  title  to  persons 
occupying  lands  for  seven  years  in  good 
faith,  docs  not  apply  to  the  receiver  of 
a  national  bank  ac(iuiring  title  to  its 
assets  by  a  secret  trust.  Baker  v. 
Scbofield,  37  S.  Ct.  333,  243  U.  S.  114, 
61  L.  Ed.  020,  affirming  decree  221  F. 
322.  136  C.  C.  A.  320. 

10.  —  Sale  of  property.— A  secret 
trust  reserved  by  receiver  of  insolvent 
national  bank  in  his  own  favor  when 
assigning  a  contract  of  the  bank  to 
purchase  certain  lands  is  fraudulent. 
Baker  v.  Schofield,  37  S.  Ct  383,  243 
U.  S.  114,  61  L.  Ed.  626,  affirming  de- 
cree 221  F.  322,  136  C.  C.  A.  320. 

13.  Colleotlon  of  debts— Actions.— The 

receiver  of  an  insolvent  national  bank 
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in  Kentucky  may  sue  in  the  courts  of 
Massachusetts  a  stockholder  resident 
in  that  state,  since  he  is  clothed  with 
all  the  rights  the  bank  itself  had. 
Weitzel  v.  Brown,  112  N.  E.  945.  224 
Mass.  190.  And  see  State  v.  City  of 
Centralia  (Wash.)  161  P.  74. 

15.  Sale  or  oompromise  of  debts.— 

The  receiver  of  a  national  bank  had 
authority  to  compromise  a  doubtful 
debt  to*^  the  bank  with  the  approval  of 
the  court  A  receiver  of  a  national 
bank  obtaining  a  judgment  against  two 
parties  creating  a  liability  which  was 
entire  and  indivisible,  in  executing  a 
release  to  one  of  the  parties,  which  he 
never  sought  to  reform  or  cancel,  must 
be  assumed  to  have  intended  the  legal 
consequences  of  his  act.  Brooks  v. 
Neal,  112  N.  E.  78,  223  Mass.  467. 

17.  Money  unlawfully  received  and 
converted— Recovery  against  receiver^ 

There  can  be  no  laches  in  failing  to 
sue  to  recover  property  acquired  by  a 
former  receiver  of  a  national  bank 
under  a  secret  trust  until  knowledge  of 
the  fraudulent  transaction  is  brought 
home  to  the  authorities.  Baker  v. 
Schofield.  37  S.  Ct  333,  243  U.  S.  IH 
61  L.  Ed.  626.  affirming  decree  221  F. 
322,  136  C.  C.  A.  320. 

Where  a  depositor  and  the  president 
of  a  bank  were  closely  allied  in  busi- 
ness transactions,  and  the  president 
made  deposits  and  in  many  respects 
controlled  the  depositors  account,  the 
depositor,  in  an  action  against  the  re- 
ceiver of  the  bank,  has  the  burden  of 
proving  that  the  president  was  the 
agent  of  bank,  and  not  his  agent,  in  nris- 
applying  funds.  Where  such  depositor, 
several  years  after  he  had  received  his 
statements  and  signed  receipts,  attack- 
ed  the    balances,    claiming   that   large 


Ch.4) 


NATIONAL   BANKS 


§   9823 


sums  had  been  diverted  from  his  ac- 
count, there  could  be  no  recovery 
against  a  receiver  of  the  bank,  unless 
fraud  was  shown;  and  where  the  de- 
positor, alleged  that  large  sums  had 
been  diverted  from  his  account,  evi- 
dence held  insufficient  to  establish  any 
fraud  on  the  part  of  the  bank,  war- 
ranting recovery  against  the  receiver. 
Stallo  V.  Wagner,  233  F.  379,  147  C.  C. 
A.  315,  modifying  decree  (D.  C.)  220  F. 
360. 

20.  Liability  of  stockholders— En- 
forcement by  receiver.— In  action  by  the 
receiver  of  an  insolvent  national  bank 
to  recover  from  stockholders  an  as- 
sessment made  by  Comptroller  under 
Rev.  St.  U.  S.  §  5151  (see  U.  S.  Comp. 
St.  1916,  §  9689),  and  this  section, 
stockholders  cannot  collaterally  attack 


the  assessment  by  denying  the  exist- 
ence of  grounds  for  the  appointment 
of  ^he  receiver,  and  that  the  bank  was 
closed  without  authority.  Simmons  & 
KeU  V.  Freeman  (Ga.)  90  S.  E.  965. 

Where  the  receiver  of  a  national  bank 
is  ordered  to  enforce  shareholder's  in- 
dividual liability,  he  may  sue  in  his  own 
name.  Weitzel  v.  Brown,  112  N.  E. 
045,  224  Mass.  190. 

In  an  action  by  receiver  of  insolvent 
national  bank  to  collect  a  stock  as- 
sessment, the  value  of  property  deliv- 
ered by  the  stockholder  to  the  receiver 
to  be  credited  on  any  subsequent  levy 
may  be  set  off,  where  the  receiver  re- 
fuses to  return  it  and  turns  it  into 
the  bank's  assets.  Cole  v.  Adams 
(Neb.)  161  N.  W.  1036. 


§  9823.  (R.  S.  §  5236.)     Dividends. 

2.  Clalmsof  creditors^— Where  a  com- 
plainant established  its  right  to  priority 
out  of  cash  of  an  insolvent  bank,  but 
there  might  be  others  entitled  to  prior- 
ity, receiver  should  be  given  30  days  in 
which  to  call  to  the  court's  attention 
other  priorities.  Clark  Sparks  &  Sons 
Mule  &  Horse  Co.  v.  Americus  Nat. 
Bank  (D.  C.)  230  F.  738. 

Complainant  drew  a  draft  for  over 
$6,000  for  payment  for  a  shipment  of 
live  stock,  which  was  forwarded  to  an 
insolvent  bank  for  collection.  The 
debtot  agreed  to  take  up  the  draft  by 
giving  his  notes  to  the  insolvent  bank. 
Notes  of  the  debtor  to  the  amount  of 
$6,000  were  given,  and  the  bank  pledg- 
ed such  notes,  with  others,  to  a  cor- 
respondent bank,  which  paid  over  the 
amount  of  the  loan.  At  all  times  there- 
after the  defendant  bank  had  on  hand 
cash  in  excess  of-  the  amount  of  the 
draft.  Held  that,  as  the  assets  of  the 
bank  were  increased  in  the  sum  of  $6,- 
000,  complainant  is  entitled  to  priority 
in  payment  out  of  the  cash  on  hand  to 
the  amount  of  $8,000;  and  as  the  debt- 
or took  up  the  remainder  of  the  draft 
by  a  shifting  of  credits  which  did  not 
increase  the  assets  of  the  bank,  com- 
plainant is  entitled  to  priority  as  to 
the  amount  of  its  claim  in  excess  of 
$6,000.    Id. 

On  the  insolvency  of  a  national  bank 
and  appointment  of  a  receiver,  a  cred- 
itor becomes  an  equitable  cestui  que 
trust  in  assets  in  proportion  that  his 
claim  bears  to  the  total  amount,  and 
his  right  to  participate  may  not  be 
diminished  by  claims  arising  subse- 
quently to  insolvency;  his  right  to  par- 
ticipate being  determined  as  of  the 
date  of  the  insolvency.  In  re  United 
Grocery  Co.  (D.  C.)   253  F.  267. 


to  the  amount  of  such  sums,  was  not 
entitled  to  interest.  Clark  Sparks  & 
Sons  Mule  &,  Horse  Co.  v.  Americus 
Nat.  Bank  (D.  C.)   230  F.  738. 


4.  — -  Interest  on  claims^— Where  a 

bank,  which  received  a  draft  for  col- 
lection, received  sums  from  the  debtor 
which  increased  its  assets,  the  drawer 
of  the  draft,  while  entitled  to  priority 


8.  —  Trust  funds.— Where  plaintiff, 
for  the  mortgagor,  deposited  money  in 
the  bank  to  discharge  the  mortgage  and 
the  bank  made,  but  retained,  a  certifi- 
cate of  deposit  in  favor  of  the  mort- 
gagee and  notified  her  thereof,  the 
transaction  was  not  a  loan,  but  the 
bank  held  the  money  in  trust  for  the 
mortgagee,  and,  on  its  failure  before 
execution  thereof,  plaintiff  could  re- 
cover the  sum  as  against  general  cred- 
itors of  the  bank.  Titlow  v.  Sund- 
quist.  234  F.  613,  148  C.  C.  A.  379. 

The  proceeds  of  warrants  deposited 
with  a  bank  for  collection  held  a  trust 
fund,  but  recoverable  from  its  receiver 
only  to  the  extent  that  it  could  be 
traced  into  his  hands.  Titlow  v.  Mc- 
Cormick,  236  F.  209,  149  C.  C.  A. 
399. 

Where  a  bank  became  insolvent  and 
a  receiver  was  appointed,  a  trust  will 
be  impressed  upon  the  funds  of  a  city 
misapplied  by  the  bank  before  it  closed 
its  doors,  to  the  extent  that  such  funds, 
either  in  original  or  substituted  form, 
can  be  traced  into  the  possession  of  the 
receiver.  Although  a  correspondent  of 
insolvent  bank  applied  on  its  over- 
draft proceeds  of  the  sale  of  city  bonds, 
held  that,  it  not  appearing  that  such 
proceeds  ever  came  into  the  hands  of 
the  receiver  of  the  bank,  such  prac- 
tice afforded  no  basis  for  a  claim  of 
trust;  the  insolvent  bank  incorrectly  al- 
lowing the  proceeds  to  be  placed  to  its 
credit.  United  States  Nat.  Bank  of 
Centralia  v.  City  of  Centralia,  240  F. 
93,  153  C.  C.  A.  129. 

10.  — -  Actions.^In  suit  to  estab- 
lish trust  upon  funds  in  hands  of  a 
receiver  of  an  insolvent  bank,  evidence 
held  insufficient  to  show  that  any  funds 
ever  came  into  the  possession  of  re- 
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ceiyer  upon  which  a  trust  could  be 
imposed.  United  States  Nat.  Bank  of 
Centralia  v.  City  of  Centralia,  240  F. 
»3,  163  C.  C.  A.  129. 


Citad    witboat    daflnito    appiicafloip 

Merchants'  Nat  Bank  of  Richmond  t. 
National  Bank  of  Lillinston  (D.  0.) 
231  F.  556. 


§  9825.  (R.  S.  §  5238.)     Fees  and  expenses. 

Cited    without    definite    applieatloa^ 

U.  S.  y.  Weitzel,  88  S.  Ct  381,  62  h. 
Ed.  872. 


§  9831.  (R.  S.  §  5239.)     Penalty  for  violation  of  this  Title. 


III.  LIABILITY    OF    DIRECTORS 

5.  Elements  of  liability  In  generals- 
National  bank  directors  are  liable  for 
failure  to  perform  duties  cast  upon 
them  by  the  general  principles  of  the 
law  when  they  become  directors,  in 
addition  to  the  liabilities  expressly  im- 
posed by  the  statutes.  Williams  y. 
Brady  (D.  0.)  232  F.  740. 

Usurious  transaction  held  not  to 
charge  national  bank  directors  with 
personal  liability  under  this<  section, 
where  no  damages  were  sustained. 
Bailey  y.  Babcock  (D.  0.)  241  F.  501. 

6.  Knowledge  and  Intent.— Under  the 

common  law,  national  bank  directors 
are  not  personally  liable  for  nustake 
or  errors  of  judgment  in  good  faith 
and  without  dishonesty;  and  such  Di- 
rectors' personal  liability  for  yiolation 
of  National  Bank  Act  under  this  sec- 
tion is  dependent  on  whether  the  yio- 
lation was  knowingly  done  or  permit- 
ted. Bailey  y.  Babcock  (D.  O.)  241  F. 
601. 

7.  Aots  of  oflloers.— Until  some  spe- 
cial necessity  for  action  on  their  part 
js  brought  to  their  attention,  directors 
of  a  national  bank  are  entitled  to  rely 
on  the  cashier  to  guard  against  defi- 
ciencies in  methods  of  bookkeeping 
which  would  enable  subordinate  em- 
ployes to  appropriate  the  bank's  funds, 
and  need  not  interfere  independently. 
Dresser  y.  Bates  (0.  C.  A.)  260  F.  525. 

8.  False  statements^-Directors  of  a 
national  bank,  who  knowingly  make  a 
false  financial  statement  to  the  Comp- 
troller of  Currency  under  §  9774,  must 
be  deemed  to  have  knowingly  yiolated 
this  section,  rendering  them  ciyilly  lia- 
ble for  deposits  receiyed.  Jones  Nat 
Bank  y.  Yates,  36  S.  Ot  429,  240  U. 
S.  641,  60  L.  Ed.  788,  reyersing  judg- 
ment 139  N.  W.  844,  1135,  93  Neb. 
121.  Directors  in  a  national  bank,  at- 
testing reports  of  its  condition  made 
to  the  Comptroller  of  the  Currency, 
knowing  their  falsity,  are  personally 
liable  to  one  purchasing  the  stock  in 
reliance  on  such  reports.  Chesbrough 
V.  Woodworth,  37  S.  Ct.  679,  244  U.  S. 
72,  61  L.  Ed.  1000,  affirming  judgment 
221  F.  912,  137  C.  0.  A.  482. 

9.  Negligenee^-A  direct  showing  of 
c<rsllgence  is  not  inyolyed  in  action 
against  directors  of  a  national  bank  by 
one  purchasing  stock  in  reliance  on 
their  false  reports  to  the  Comptroliery 
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required  by  section  9774.  Chesbrough 
V.  Woodworth,  37  S.  Ct  579.  244  U.  S. 
72,  61  L.  Ed.  1000,  affirming  judgment 
221  F.  912,  137  C  C.  A.  482. 

A  by-law,  adopted  by  the  first  board 
of  directors  of  a  national  bank,  re- 
quiring semiannual  examinatioDS  by 
committee  of  the  board,  may,  in  ab- 
sence of  circumstances  showing  that 
it  was  inconsistent  with  good  judgment 
and  prudence,  and  without  charging 
them  with  negligence,  be  waiyed  by  a 
later  board;  the  by-law  haying  been 
'  adopted  before  amendment  of  June  20, 
1874,  to  National  Banking  Act  The 
failure  of  national  bank  directors  to 
make  semiannual  examinations,  as  re- 
quired by  a  by-law,  as  well  as  their 
acceptance  of  cashier's  ledger  as  cor- 
rectly showing  amount  due  depositors, 
held  not  negligence,  rendering  them  lia- 
ble for  de^cations  of  a  bookkeeper. 
Dresser  y.  Bates  (C.  C.  A.)  250  F. 
525. 

The  question  whether  the  directors  of 
a  national  bank  were  negligent  in  fail- 
ing to  discoyer  defalcations  by  a  book- 
keeper must  be  determined  in  yiew  of 
the  circumstances  surrounding  the  di- 
rectors at  the  time  of  their  alleged 
negligence,  rather  than  by  reference 
to  the  situation  afterwards  discovered 
and  exposed  by  expert  accountanta. 
Where  such  directors,  when  they  dis- 
coyered  an  apparent  shrinkage  in  de- 
posits, was  advised  by  the  cashier  that 
it  was  due  to  business  conditions,  they 
cannot,  haying  had  no  reason  to  be- 
lieve that  the  bookkeeper  was  despoil- 
ing the  bank,  be  deemed  negligent  in 
failing  to  investigate  the  books,  which 
would  have  shown  that  the  apparent 
reduction  in  deposits  was  the  result  of 
bookkeeper's  manipulations  and  intend- 
ed to  coyer  his  peculations;  and  the 
failure  of  a  director  to  act  on  a  state- 
ment made  to  him  by  the  president  of 
another  institution  that  it  was  reported 
that  an  officer  of  defendant's  bank  was 
frequenting  bucket  shops  and  living 
pretty  fast,  cannot,  where  no  name 
was  mentioned,  be  deemed  negligence 
on  the  part  of  defendant,  rendering 
him  liable  for  the  peculations.  Dress- 
er v.  Bates  (C.  C.  A.)  250  F.  525.  But 
see  Bates  y.  Dresser  (D.  0.)  229  F. 
772. 

National  bank  directors  must  exer- 
cise reasonable  and  ordinary  care  and 
diligence  in  conducting  the  alFairs  of 
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the  corporation,  and  are  answerable  for 
the  results  of  negligence.  Such  di- 
rectors, in  financing  a  lumber  company 
to  obtain  payment  of  a  debt  due  the 
bank,  held  not  guilty  of  negligence)  but 
only  of  an  error  of  judgment;  and  their 
negligence  in  this  respect  held  depend- 
ent on  the  facts  as  they  presented 
themselves  at  the  time.  Bailey  y.  Bab- 
cock  (D.  C.)  241  F.  501. 

Directors  of  a  national  bank  are  not 
insurers,  and  are  not,  therefore,  ab- 
solutely liable  for  loss  during  his  in- 
attention, but  to  render  them  liable  the 
lo&s  must  result  from  their  negligence. 
Where  the  directors  are  guilty  of  a 
breach  or  neglect  of  duty,  and  the 
proximate  result  of  such  breach  or 
neglect  of  duty  is  a  loss  to  the  bank, 
there  may  be  a  recovery  from  such  di- 
rectors. It  would  be  manifestly  un- 
just to  hold  a  nonresident  director  of 
a  national  bank  to  the  same  degree  of 
attention  to  the  bank's  affairs  as  the 
resident  directors,  whose  duty  it  was 
to  supervise  local  loans  and  manage- 
ment. Though  a  nonresident  director 
of  national  bank  was  negligent  in  fail- 
ing to  attend  meetings  and  prevent  un- 
authorized and  illegal  loans  for  the 
interest  of  the  president  alone,  stocky 
holders  could  not  recover  therefor  from 
him,  where  the  transactions  were  not 
hidden  and  concealed,  and  they  as  well 
as  he  could  have  discovered  the  il- 
legality thereof.  Wallach  v.  Billings, 
115  N.  E.  382,  277  111.  218,  affirming 
judgments  195  lU.  App.  605,  619. 

II.  Unlawful  operations^-National 
bank  directors  held  not  personally  lia- 
ble because  of  ultra  vires  character  of 
transaction,  wherein  the  bank  financed 
a  lumber  company  to  secure  payment  of 
a  debt  due  from  a  party  interested  in 
the  company.  Bailey  v.  Babcock  (D.  G.) 
241  F.  501. 

13.  Unlawful  dividends.— Directors  of 
a  national  bank  are  not  liable  for  vot- 
ing and  declaring  dividends  out  of  the 
capital,  if  they  exercised  reasonable  dil- 
igence and  acted  in  good  faith,  in  the 
belief  that  the  dividends  were  payable 
from  net  profits.  Williams  v.  Spens- 
ley  (C.  C.  A.)  251  F.  58. 

14.  Measure  of  damagesw— The  liabili- 
«  ty  of  directors  of  a  national  bank,  who 

permitted  the  managing  officers  to  al- 
low certain  depositors  to  continuously 
overdraw,  taking  inadequately  secured 
notes  for  the  overdrafts,  held  not  lim- 
ited, but  they  are  liable  for  the  entire 
loss  in  such  loans.  McOormick  v.  King, 
241  F.  737,  154  C.  0.  A.  439. 

IV.  ACTIONS  AGAINST  DIREC 

TORS 

15.  Conditions  precedent.— Under  the 

law  of  New  York  that  the  business  of  a 
corporation  must  be  conducted  by  its 
directors  and  that  the  stockholders  can- 
not control  their  action,  a  stockholder 
in  a  national  bank  may  bring  an  action 
for   the   benefit  of   the   bank  without 


making  demand  upon  the  stockholders. 
In  such  an  action  the  'plaintiff  was  not 
required  to  show  a  demand  upon  and 
refusal  by  a  liquidating  committee,  ap- 
pointed to  liquidate  the  affairs  of  the 
bank,  before  bringing  the  action.  Plan- 
ten  V.  National  Nassau  Bank  of  New 
York  (Sup.)  160  N.  Y.  S.  297,  174  App. 
Div.  254,  affirming  order  (Sup.)  157  N. 
Y.  S.  31,  93  Misc.  Rep.  344. 

16.  Remedies  available^— The  statu- 
tory liability  of  directors  of  a  national 
bank  for  violation  of  the  express  pro- 
visions of  this  section  does  not  exclude 
their  common-law  liability.  McCormick 
V.  King,  241  F.  737,  154  C.  C.  A.  439. 

17.  Jurisdiotion^— See  notes  to  §  991 
(16),  ante. 

19.  Survival  of  action.— Damages  re- 
coverable from  directors  of  national 
bank  in  a  suit  under  this  section  by 
one  sustaining  loss  by  directors  having 
violated  National  Bank  Act,  are  per- 
sonal to  plaintiff.  Chesbrough  v. 
Woodworth,  37  S.  Ct.  579,  244  U.  S.  72, 
61  L.  Ed.  1000,  affirming  judgment  221 
F.  912,  137  C.  C.  A.  482. 

An  action  against  a  national  bank  di- 
rector, whether  based  on  the  common 
law  or  this  section,  survives  against  his 
personal  representatives.  Bates  y. 
Dresser  (D.  0.)  229  F.  772;  Williams 
V.  Brady  (D.  C.)  232  F.  740. 

211/2.  Parties      plaintiff— Assignees^— 

For  loss  sustained  by  a  national  bank 
through  negligent  conduct  of  its  busi- 
ness, right  of  action  against  directors 
would  be  in  bank,  and  it  through  its 
directors  and  stockholders  could  convey 
such  right,  together  with  its  other  as- 
sets, to  another  national  bank  which 
had  agreed  to  wind  up  its  affairs;  and 
where  the  directors  and  stockholders 
assigned  all  the  property,  assets,  and 
effects  of  every  kind  to  another  nation- 
al bank  which  was  to  wind  up  its  af- 
fairs, any  cause  of  action  by  the  bank 
first  mentioned  against  its  directors  for 
misconduct  of  its  business  was  vested 
in  assignee.  The  violation  of  the  as- 
signee bank's  obligation  to  enforce  such 
claim  would  not  reinvest  in  the  assign- 
ing bank  or  its  stockholders  the  right 
of  action  against  such  directors,  but 
would  give  a  right  of  action  against  the 
assignee  bank.  Buck  v.  Gimon  (Ala.) 
79  So.  51. 

22.  — —  Stockholders.— Where  a 

stockholder  of  national  bank  after  its 
assets  were  assigned  was  not  ready 
and  willing  to  dismiss  his  own  suit 
against  directors  of  assignor,  held,  he 
was  estopped  to  demand  that  assignee 
prosecute  suit  Buck  v.  Gimon  (Ala.) 
79  So.  51. 

A  stockholders*  bill  against  direc- 
tors of  a  national  bank  for  negligence 
in  conduct  of  its  business  cannot  be 
maintained  if  there  be  other  adequate 
remedy.    Id. 

25.  Parties  defendant.— The  directors 
of  a  national  bank  are  severally  liable 
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for  the  failure  to  perforin  their  offi- 
cial duties,  and  a  fluit  may  be  brought 
against  one,  all,  or  any  number  of  them. 
Chcsbrough  v.  Woodworth,  37  S.  Ct. 
579,  244  U.  S.  72,  61  L.  Ed.  1000,  af- 
firming judgment  221  F.  912,  137  C.  C. 
A.  482;  Williama  v.  Brady  (D.  C.)  232 
F.  740. 

26.  Pleadfng.-/rhe  bill  in  a  suit  by 
the  receiver  of  a  national  bank  against 
its  directors  held  to  sufficiently  charge 
a  breach  of  their  common-law  duty  on 
the  part  of  certain  defendants,  by  set- 
ting out  their  continued  failure  and  re- 
fusal to  attend  meetings  of  the  direc- 
tors. Williams  v.  Brady  (D.  C.)  232  F. 
740. 

A  bill  by  a  receiver  of  a  national 
bank  against  its  directors  held  sufficient 
to  state  civil  liability  for  knowingly  vio- 
lating or  permitting  violation  of  the  na- 
tional banking  laws.  Dudley  v.  Hawk- 
ins (D.  C.)  239  F.  386. 

A  stockholder's  bill  to  recover  from 
the  director  of  a  national  bank  amounts 
lost  by  speculations  of  the  president 
which  merely  alleged  inattention  of  such 
director,  who  was  a  nonresident,  but 
failed  to  show  that  the  loss  resulted 
from  his  inattention  or  absence  from 
meetings,  is  insufficient.  Wallach  v. 
Billings,  115  N.  E.  382,  277  111.  218, 
affirming  judgments  195  IlL  App.  605, 
619. 

In  a  national  bank  stockholder's  ac- 
tion for  the  benefit  of  the  corporation, 
it  being  neither  shown  by  the  complaint 
nor  alleged  in  the  defense  that  a  res- 
olution for  a  voluntary  liquidation  was 
adopted  prior  to  the  commencement  of 
the  action,  a  defense  that  there  must  be 
a  demand  upon  the  liquidating  commit- 
tee and  their  refusal  to  bring  the  ac- 
tion, before  plaintiff  as  a  stockholder 
can  bring  it,  was  insufficient.  Planten 
V.  National  Nassau  Bank  of  New  York 
(Sup.)  100  N.  Y.  S.  297,  174  App.  Div. 


254,  affirming  order   (Sup.)  157  N.  Y. 
B.  31,  93  Misc.  Bep.  344. 

28.  Evidence^— A  finding  that  a  na- 
tional bank  director  making  a  report 
to  the  Comptroller  of  Currency  under 
§  9774,  had  knowledge  of  the  falsity  of 
the  report,  held  sustained  by  their  pre- 
vious official  acts  in  respect  to  the  busi- 
ness of  the  bank.  Jones  Nat.  Bank  v. 
Yates,  36  S.  Ct.  429,  240  U.  S.  541,  60 
L.  Ed.  788,  reversing  judgment  139  N. 
W.  844,  1135.  93  Neb.  121. 

The  detailed  history  of  certain  bad 
loans  made  by  a  national  bank  is  ad- 
missible in  evidence  in  an  action  against 
directors  of  national  bank,  to  show 
whether  the  loans  were  in  fact  bad 
and  directors  knew  such  fact  Ches- 
brough  V.  Woodworth,  37  S.  Ct.  579, 
244  U.  S.  72.  61  L.  Ed.  1000,  affirming 
judgment  221  F.  912,  137  C.  C.  A.  482. 

29.  Dtfensesw— It  is  no  defense 
against  the  liability  of  officers  and  di- 
rectors of  a  national  bank  for  permit- 
ting large  overdrafts  in  violation  of  the 
by-laws  that  the  practice  was  custom- 
ary with  other  banks.  That  a  director 
lived  at  a  distance,  and  never  attended 
a  directors'  meeting,  nor  gave  any  at- 
tention to  the  affairs  of  the  bank,  does 
not  relieve  him  from  liability  for  loss- 
es reaulting  from  its  gross  mismanage- 
ment. McCormick  v.  King,  241  F.  737, 
154  C.  C.  A.  439. 

30.  Review.— The  federal  Supreme 
Court  reviewing  on  error  a  judgment 
of  the  state  appellate  court  reversing 
a  judgment  holding  directors  of  a  na- 
tional bank  liable  under  this  section  for 
deposits  received  under  false  repre- 
sentations as  to  the  bank's  financial 
condition,  will  inquire  into  the  facts  to 
determine  whether  there  is  substantial 
evidence  to  support  the  findings.  Jones 
Nat.  Bank  v.  Yates,  36  S.  Ct  429,  240 
U.  S.  541,  60  L.  Ed.  788,  reversing 
judgment  139  N.  W.  844,  1135,  93  Neb. 
121. 


§  9832.  (R.  S.  §  5240,  as  amended,  Act  Feb.  19,  1875,  c.  89,  and  Act 
Dec.  23,  1913,  c.  6,  §  21.)  Bank  examinations;  appointment, 
salaries,  and  powers  of  examiners. 

Agent  of  bank.— A  national  bank  ex-  First  Nat.  Bank  of  Roseburg,  157  P. 
aminer  is  not  an  agent  or  officer  of  a  809,  80  Or.  539;  Doerstler  v.  First 
bank   which    he    examined.      Carlon   v.      Nat.  Bank  (Or.)  161  P.  386. 

§  9833.  (Act  Dec.  23,  1913,  c.  6,  §  22,  as  amended.  Act  June  21, 
1917,  c.  32,  §  11,  and  Act  Sept.  26,  1918,  c.  177,  §  5.)  Loans 
to  bank  examiners ;   fees  to  examiners  or  directors. 

(a)  No  member  bank  and  no  officer,  director,  or  employee  there- 
of shall  hereafter  make  any  loan  or  grant  any  gratuity  to  any  bank 
examiner.  Any  bank  officer,  director,  or  employee  violating  this 
provision  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  im- 
prisoned not  exceeding  one  year  or  fined  not  more  than  $5,000,  or 
both ;  and  may  be  fined  a  further  sum  equal  to  the  money  so  loaned 
or  gratuity  given. 

Any  examiner  accepting  a  loan  or  gratuity  from  any  bank  exam- 
ined by  him  or  from  an  officer,  director,  or  employee  thereof  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  imprisoned  one 
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year  or  fined  not  more  than  $5,000,  or  both,  and  may  be  fined  a 
further  sum  equal  to  the  money  so  loaned  or  gratuity  given,  and 
shall  forever  thereafter  be  disqualified  from  holding  office  as  a  na- 
tional bank  examiner. 

(b)'No  national  bank  examiner  shall  perform  any  other  service 
for  compensation  while  holding  such  office  for  any  bank  or  officer, 
director,  or  employee  thereof.  • 

No  examiner,  public  or  private,  shall  disclose  the  names  of  bor- 
rowers or  the  collateral  for  loans  of  a  member  bank  to  other  than 
the  proper  officers  of  such  bank  without  first  having  obtained  the 
express  permission  in  writing  from  the  Comptroller  of  the  Cur- 
rency, or  from  the  board  of  directors  of  such  bank,  except  when  or- 
dered to  do  SQ  by  a  court  of  competent  jurisdiction,  or  by  direction 
of  the  Congress  of  the  United  States,  or  of  either  House  thereof,  or 
any  committee  of  Congress,  or  of  either  House  duly  authorized. 
Any  bank  examiner  violating  the  provisions  of  this  subsection  shall 
be  imprisoned  not  more  than  one  year  or  fined  not  more  than  $5,000, 
or  both. 

(c)  Except  as  herein  provided,  any  officer,  director,  employee,  or 
attorney  of  a  member  bank  who  stipulates  for  or  receives  or  con- 
sents or  agrees  to  receive  any  fee.  commission,  gift,  or  thing  of 
value  from  any  person,  firm,  or  corporation,  for  procuring  or  en- 
deavoring to  procure  for  such  person,  firm,  or  corporation,  or  for 
any  other  person,  firm,  or  corporation,  any  loan  from  or  the  pur- 
chase or  discount  of  any  paper,  note^  draft,  check,  or  bill  of  ex- 
change by  such  member  bank  shall  be  deemed  guilty  of  a  misde- 
meanor and  shall  be  imprisoned  not  more  than  one  year  or  fined 
not  more  than  $5,000,  or  both. 

(d)  Any  member  bank  may  contract  for,  or  purchase  from,  any 
of  its  directors  or  from  any  firm  of  which  any  of  its  directors  is  a 
member,  any  securities  or  other  property,  when  (and  not  otherwise) 
such  purchase  is  made  in  the  regular  course  of  business  upon  terms 
not  less  favorable  to  the  bank  than  those  oifered  to  others,  or  when 
such  purchase  is  authorized  by  a  majority  of  the  board  of  directors 
not  interested  in  the  sale  of  such  securities  or  property,  such  au- 
thority to  be  evidenced  by  the  affirmative  vote  or  written  assent  of 
such  directors:  Provided,  however,  That  when  any  director,  or 
firm  of  which  any  director  is  a  member,  acting  for  or  on  behalf  of 
others,  sells  securities  or  other  property  to  a  member  bank,  the 
Federal  Reserve  Board  by  regulation  may,  in  any  or  all  cases,  re- 
quire a  full  disclosure  to  be  made,  on  forms  to  be  prescribed  by  it. 
of  all  commissions  or  other  considerations  received,  and  whenever 
such  director  or  firm,  acting  in  his  or  its  own  behalf,  sells  securities 
or  other  property  to  the  bank  the  Federal  Reserve  Board,  by  regu- 
lation, may  require  a  full  disclosure  of  all  profit  realized  from  such 
sale. 

Any  member  bank  may  sell  securities  or  other  property  to  any  of  its 
directors,  or  to  a  firm  of  which  any  of  its  directors  is  a  member,  in 
the  regular  course  of  business  on  1;erms  not  more  favorable  to  such 
director  or  firm  than  those  offered  to  others,  or  when  such  sale  is 
authorized  by  a  majority  of  the  board  of  directors  of  a  member 
bank  to  be  evidenced  by  their  affirmative  vote  or  written  assent: 
Provided,  however.  That  nothing  in  this  subsection  contained  shall 
be  construed  as  authorizing  member  banks  to  purchase  or  sell  se- 
curities or  other  property  which  such  banks  are  not  otherwise  au- 
thorized by  law  to  purchase  or  sell. 

(e)  No  member  bank  shall  pay  to  any  director,  officer,  attorney, 
or  employee  a  greater  rate  of  interest  on  the  deposits  of  such  direc- 
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tor,  officer,  attorney,  or  employee  than  that  paid  to  other  depositors 
on  similar  deposits  with  such  member  bank. 

(f)  If  the  directors  or  officers  of  any  member  bank  shall  know- 
ingly violate  or  permit  any  of  the  agents,  officers,  or  directors  of  any 
member  bank  to  violate  any  of  the  provisions  of  this  section  or  reg- 
ulations of  the  board  made  under  authority  thereof,  every  director 
and  officer  participating  in  or  assenting  to  such  violation  shall  be 
held  liable  in  his  personal  and  individual  capacity  for  all  damages 
which  the  member  bank,  its  shareholders,  or  any  other  persons  shall 
have  sustained  in  consequence  of  such  violation.  (38  Stat  272. 
40  Stat.  240,  970.) 

This  section  was  amended  by  Act  June  21,  1017,  c  32,  f  U,  cited  above,  to 
read  as  follows: 

**No  member  bank  or  any  officer,  director,  or  employee  thereof  shall  hereafter 
make  any  loan  or  grant  any  gratuity  to  any  bank  examiner.  Any  bank  officer, 
director,  or  employee  violating  this  provision  shall  be  deemed  guilty  of  a  mis- 
demeanor and  shall  be  imprisoned  not  exceeding  one  year  or  fined  not  more  than 
$5,000,  or  both ;  and  may  be  fined  a  further  sum  equal  to  the  money  so  loaned 
or  gratuity  given.  Any  examiner  accepting  a  loan  or  gratuity  from  any  bank 
examined  by  him  or  from  an  officer,  director,  or  employee  thereof  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  imprisoned  not  exceeding  one  year  or  fined 
not  more  than  $5,000,  or  both;  and  may  be  fined  a  further  sum  equal  to  the 
money  so  loaned  or  gratuity  given;  and  shall  forever  thereafter  be  disqualified 
from  holding  office  as  a  national-bank  examiner.  No  national-bank  examiner 
shall  perform  any  other  service  for  compensation  while  holding  such  office  for 
any  bank  or  officer,  director,  or  employee  thereof. 

'*Other  than  the  usual  salary  or  director's  fee  paid  to  any  officer,  director, 
employee,  or  attorney  of  a  Member  bank,  and  other  than  a  reasonable  fee  paid 
by  said  bank  to  such  officer,  director,  employee,  or  attorney  for  services  rendered 
to  such  bank,  no  o$cer,  director,  employee,  or  attorney  of  a  member  bank  shall 
be  a  beneficiary  of  or  receive,  directly  or  indirectly,  any  fee,  commission,  gift, 
or  other  consideration  for  or  in  connection  with  any  transaction  or  business  of 
the  bank:  Provided,  however,  That  nothing  in  this  Act  contained  shall  be  con- 
strued to  prohibit  a  director,  officer,  employee,  or  attorney  from  receiving  the 
same  rate  of  interest  paid  to  other  depositors  for  similar  deposits  made  with 
such  bank:  And  provided  further,  That  notes,  drafts,  bills  of  exchange,  or 
other  evidences  of  debt  executed  or  indorsed  by  directors  or  attorneys  of  a 
member  bank  may  be  discounted  with  such  member  bank  on  the  same  terms  and 
conditions  as  other  notes,  drafts,  bills  of  exchange,  or  evidences  of  debt  upon  the 
affirmative  vote  or  written  assent  of  at  least  a  majority  of  th<  members  of  the 
board  of  directors  of  such  member  bank. 

"No  examiner,  public  or  private,  shall  disclose  the  names  of  borrowers  or  the 
collateral  for  loans  of  a  member  bank  to  other  than  the  proper  officers  of  such 
bnnk  without  first  having  obtained  the  express  permission  in  writing  from  the 
Comptroller  of  the  Currency,  or  from  the  board  of  directors  of  sudi  bank,  except 
when  ordered  to  do  so  by  a  court  of  competent  jurisdiction,  or  by  direction  of 
the  Congress  of  the  United  States,  or  of  either  House  thereof,  or  any  committee 
of  Copgress  or  of  either  House  duly  authorized.  Any  person  violating  any  pro- 
vision of  this  section  shall  be  punished  by  a  fine  of  not  exceeding  $5,000  or  by 
imprisonment  not  exceeding  one  year,  or  both. 

"Except  as  provided  in  existing  laws,  this  provision  shall  not  take  effect  untfl 
sixty  days  after  the  passage  of  this  Act" 

It  was  again  amended  by  Act  Sept.  26,  1918,  c.  177,  i  5,  also  dted  above,  to 
read  as  set  forth  above. 

§  9834.  (R.  S.  §  5242.)     Transfers,  when  void 

12.  Injunctlond— This  section,  provid-  where  as  between  the  bank  and  its  as- 

ing  that  no  injunction  attachment,  etc.,  signor  the   right  to  coUect  and  apply 

shall  issue  against  a  national  bank  be-  proceeds  of  note  secured  by  mortgage 

fore  final  judgment  in  any  suit  in  a  was  disputed.     National  Bank  of  Sa- 

state  court,  inhibits  a  state  court  from  vannah  v.  Craven,  d5  S.  B.  246, 147  Ga. 

enjoining    national    bank    before    final  753. 

judgment   against   it.      American   Nat  Under   this   section,    court   held   not 

Bank  of  Macon  v.  Dure  (Ga.)  07  S.  E.  authorised  to  grant  preliminary  injonc- 

70.    It  inhibits  a  state  court,  in  a  mort-  tion  in  suit  to  restrain  receiver  of  na- 

gagor's  suit  for  interpleader,  from  en-  tional    bank    from    suing    on    a    note, 

joining  a  national  bank  claiming  to  be  Hartman  v.  Keys  (Tex.  Civ.  App.)  198 

a  transferee  from  selling  land  under  a  S.  W.  1002. 
mortgage  power  of  sale  until  final  trial, 
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GOVERNMENT  DEPOSITS 

§  9835w.  (Act  July  17,  1916,  c.  245,  §  32,  as  amended,  Act  Jan.  18, 
1918,  c.  9,  §  1.)     Deposits  for  temporary  use  witK  banks;  cer- 
tificates therefor;    redemption;    aggregate  of  deposits;    pur- 
chase of  bonds  by  Secretary  of  Treasiiry ;  amount ;  repurchase 
by  bank;  temporary  organizations  of  banks  continued. 
The  Secretary  of  the  Treasury  is  authorized,  in  his  discretion,  up- 
on the  request  of  the  Federal  Farm  Loan  Board,  to  make  deposits  for 
the  temporary  use  of  any  Federal  land  bank,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated.     Such  Federal  land  bank  shall 
issue  to  the  Secretary  of  the  Treasury  a  certificate  of  indebtedness 
for  any  such  deposit,  bearing  a  rate  of  interest  not  to  exceed  the  cur- 
rent rate  charged  for  other  Government  deposits,  to  be  secured  by 
farm  loan  bonds  or  other  collateral,  to  the  satisfaction  of  the  Secretary 
of  the  Treasury.    Any  such  certificate  shall  be  redeemed  and  paid  by 
such  land  bank  at  the  discretion  of  the  Secretary  of  the  Treasury. 
The  aggregate  of  all  sums  so  deposited  by  the  Secretary  of  the  Treasury 
shall  not  exceed  the  sum  of  $6,000,000  at  any  one  time. 

The  Secretary  of  the  Treasury  is  further  authorized,  in  his  dis- 
cretion, upon  the  request  of  the  Federal  Farm  Loan  Board,  from  time 
to  time  during  the  fiscal  years  ending  June  thirtieth,  nineteen  hundred 
and  eighteen,  and  June  thirtieth,  nineteen  hundred  and  nineteen,  re- 
spectively, to  purchase  at  par  and  accrued  interest  with  arty  funds  in 
the  Treasury  not  otherwise  appropriated,  from  any  Federal  land  bank, 
farm  loan  bonds  issued  by  such  bank. 

Such  purchases  shall  not  exceed  the  sum  of  $100,000,000  in  either 
of  such  fiscal  years.  Any  Federal  land  bank  may  at  any  time  repur- 
chase at  par  and  accrued  interest  for  the  purpose  of  redemption  or 
resale  any  bot\ds  so  purchased  from,  it  and  held  in  the  Treasury. 

The  bonds  of  any  Federal  land  bank  so  purchased  by  the  Secretary 
of  the  Treasury,  and  held  in  the  Treasury  under  the  provisions  of 
this  amendment  one  year  after  the  termination  of  the  pending  war, 
shall  upon  thirty  days'  notice  from  the  Secretary  of  the  Treasury  be 
redeemed  or  repurchased  by  such  bank  at  par  and  accrued  interest. 

The  temporary  organization  of  any  Federal  land  bank  as  provided 
in  section  four  of  said  Federal  Farm  Loan  Act  shall  be  continued  so 
long  as  any  farm  loan  bonds  purchased  from  it  under  the  provisions 
of  this  amendment  shall  be  held  by  the  Treasury,  and  until  the  sub- 
scriptions tb  stock  in  such  bank  by  national  farm  loan  associations 
shall  equal  the  amount  of  stock  held  in  such  bank  by  the  Government 
of  the  United  States.    (39  Stat.  384.    40  Stat.  431.) 

This  section  was  amended  by  Act  Jan.  18,  1918,  c  9,  i  1,  cited  above,  to 
read  as  set  forth  here.  Said  amendment  consisted  In  the  addition  to  the  sec- 
tion, as  originally  enacted,  of  the  last  four  paragraphs,  as  set  forth  above. 

Section  2'  of  said  Act  Jan.  18,  1918,  c.  9,  repealed  aU  inconsistent  acts  and 
parts  of  acts,  provided  that  the  act  should  take  effect  immediately,  and  reserved 
the  right  to  amend,  alter,  or  repeal  th«  act. 
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TITLE  LXIII— RIVERS.  HARBORS,  AND  CANALS 


Chap.  Sec 

A.  Navigable   waters 9844a 

B.  Improvementa  of  rivers  and  harbors 9866a 

C.  Preservation  and   protection  of   rivers  and   harbors  and  of  im- 

provements   9910 

DD.  Regulation  of  vessels  in  ports  of  United  States 995914a 

E.  Bridges  over  navigable  waters 9962 

F.  Dams  and  water  power 9976 

G.  The  Mississippi  River  Convnission 9995a 

GG.  Waterways    commission lOOOSiAa 

H.     The   CaJifornia    D6bris    Commission 10004 

HH.  Control  of  floods  of  Mississippi  and  Sacramento  rivers lOOSO^a 

I.      The  Panama  Canal  and  the  Canal  2^ne 10038 


T 


CHAPTER  A— NAVIGABLE  WATERS 


See. 

9844a.  Ollala  Slough,  Oregon. 

9846.  Kivers    in    Louisiana    Purchase. 

9855a.  Mosquito  Creek.  South  Carolina. 

9855b.  Bayou  Meto,  Arkansas. 

9855c  Saint    Marys    River,    Ohio    and 

Indiana. 
9855d.  Little  River,  from  Big  Lake  to 

Marked  Tree. 
9861.  Regulations  of  use  of  navigable 

waters  authorized ;  -violation  of 

rules. 
9S62a.  Regulations  of  nise  of  navigable 


Bee 

waters:     to    prevent   injuries 
from  Coast  Artillery  fire. 

9862b.  Same;  to  prevent  injuries  from 
Coast  Artillery  fire ;  detail  of 
vessels  to  enforce. 

9862c.  Same ;  to  prevent  injuries  from 
Coast  Artillery  fire;  posting 
and  violation  of  regulations. 

9862d.  Same;  to  prevent  injuries  from 
Coast  Artillery  fire;  venue 
and  jurisdiction  of  offenses; 
procedure. 


§  9844a.  (Act  Feb.  26,  1917,  c.  119.)     Ollala  Slough,  Oregon. 

That  all  of  that  portion  of  Ollala  Slough  in  Lincoln  County,  Ore- 
gon, above  a  point  where  a  line  that  is  one  hundred  and  twenty 
rods  south  and  running  east  and  west  and  parallel  with  the  section 
line  between  sections  eight  and  seventeen  in  township  eleven  south, 
range  ten  west  of  the  Willamette  meridian,  crosses  said  -stream,  be, 
and  is  hereby,  declared  to  be  a  nonnavigable  stream.  (39  Stat.  937.) 
This  was  an  act  entitled  "An  act  to  declare  Ollala  Slough  in  Lincoln 
County,  Oregon,  nonnavigable,"  cited  above. 


§  9846.  (R.  S.  §  S251.)     Rivers  in 

"Navioaliie*'  defined.— That  Congress 
passed  an  act  authorizing  the  construc- 
tion of  a  bridge  in  accordance  with  the 
act  as  to  bridging  navigable  streams 
does  not  of  itself  establish  navigability 
of  the  stream, .  in  an  action  on  the 
bridge  builder's  bond.  National  Sure- 
ty Co.  V.  Lincoln  County,  Mont.,  238  F. 
705,  151  C.  C.  A.  555,  affirming  judg- 
n»ent  Lincoln  County  v.  Coast  Bridge 
Co.  (D.  C.)  231  F.  468. 

That  banks  of  Arkansas  river  above 
mouth  of  Grand  river  were  meandered 
does  not  establish  navigability  of 
stream,  but  is  mere  evidence  that  it  is 
navigable  in  view  of  practice  of  pub- 
lic surveyors  to  meander  banks  of  nav- 
igable streams  to  define  fractional  areas 
of  land.  U.  S.  v.  Brcwer-EUiott  Oil 
&  Gas  Co.  (D.  C.)  249  F.  609. 
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While  congressional  appropriations 
for  improvement  of  river  should  be  as- 
signed weight  in  determining  whether  it 
is  navigable,  their  force  is  not  to  de- 
clare river  navigable  in  its  natural  state 
for  improvement  might  be  intended  to 
render  it  navigable.    Id. 

A  river  in  fact  nonnavigable,  which 
is  declared  by  Laws  Mo.  1855,  p.  18L 
to  be  a  public  highway,  held  not  there- 
by made  a  navigable  stream  either  in 
fact  or  law.  T.  L.  Wright  Lumber  Co. 
V.  Ripley  County,  192  S.  W.  996,  270 
Mo.  121.  % 

A  natural  stream,  capable  of  floatlD; 
rafts  of  logs  and  timber,  is  navigable. 
in  the  sense  that  even  a  riparian  owner 
has  no  ri^ht  to  obstruct  it,  and  the 
rights  of  riparian  owners  of  adjacent 
soil  are  subject  to  the  easement  of  the 
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public  in  floating  rafts  withoat  injury 
to  the  soil.  State  v.  Wright  (Mo.  App.) 
208  S.  W.  149. 

Rivers  and  waters  held  navloabled— 

The  Kansas  river  is  and  always  has 
been  a  navigable  stream  in  contempla- 
tion of  this  section  and  Act  June  4, 
1812,  c.  95,  2  Stat.  747,  §  15.  Kaw 
Valley  Drainage  Dist.  of  Wyandotte 
County  V.  Missouri  Pac.  Ry.  Co.,  161  P. 
937.  99  Kan.  188. 

The  Arkansas  river  is  a  highway  of 
commerce  set  apart  by  the  federal  gov- 
ernment and  is  navigable  in  law. 
Stogsdill  V.  Minor  (Kan.)  176  P.  643. 

Rivers  and  waters  held  not  navigable. 

—Arkansas  river  at  point  above  mouth 
of  Grand  river  where  it  bounded  Osage 
Reservation  held  not  navigable,  so  that 
title  to  bed  of  stream  passed  to  tribe. 
U.  S.  v.  Brewer-Elliott  OU  &  Gas  Co. 
(D.  C.)  249  F.  609. 

The  Arkansas  river  at  a  point  be- 
tween Osage  and  Pawnee  counties,  Okl., 
is  not  navigable.  U.  S.  ▼.  Hutchings 
(D.  C.)  252  F.  841. 


Judicial  netlce,  presumptions,  and 
burden  of  proofs— The  courts  take  judi- 
cial cognizance  of  the  navigable  char- 
acter of  large  and  well-known  bodies 
of  water,  but  the  navigability  of  those 
of  a  more  insignificant  character  must 
be  established  by  evidence.  Mintzer  v. 
North  American  Dredging  Co.  (D.  C.) 
242  F.  553,  decree  aflGirmed  North 
American  Dredging  Co.  of  Nevada  v. 
Mintzer,. 245  F.  297,  157  C  C.  A.  489. 

While  courts  should  take  judicial  no- 
tice that  important  river  is  navigable, 
point  where  navigability  ceases,  unless 
within  general  'knowledge,  requires 
proof,  and  federal  courts  will  not  take 
judicial  notice  that  Arkansas  river  is 
navigable  above  mouth  of  Grand  river. 
XT.  S.  V.  Brewer-Elliott  OU  &  Gas  Co. 
(D.  C.)  249  F.  609. 

Question  of  faot.— Issue  of  navigabil- 
ity of  stream  is  one  of  fact,  and,  when 
used  or  susceptible  of  use  in  its  or- 
dinary condition  as  hig;hway  of  trade 
and  travel  in  customary  modes  on  wa- 
ter, stream  will  be  deemed  "navigable.** 
V.  S.  V.  Brewer-Elliott  OU  &  Gas  Co. 
(D.  C.)  249  F.  609. 


§  9855a.  (Act  Aug.  8,  1917,  c.  49,  §  15.)  Mosquito  Creek,  South 
Carolina. 
That  Mosquito  Creek,  in  Colleton  County,  South  Carolina,  be, 
and  the  same  is  hereby,  declared  to  be  a  nonnavigable  stream  with- 
in the  meaning  of  the  Constitution  and  laws  of  the  United  States. 
(40  Stat.  268.) 

This  section  and  the  two  sections  next  following  were  §§  15-17  of  the  riv- 
ers and  harbors  appropriation  act  of  1917,  cited  above. 

§  9855b.  (Act  Aug.  8,  1917,  c.  49,  §  16.)     Bayou  Meto,  Arkansas. 

That  Bayou  Meto,  in  the  State  of  Arkansas,  be,  and  the  same  is- 
hereby,  declared  to  be  a  nonnavigable  stream  within  the  meaning 
of  the  Constitution  and  laws  of  the  United  States.    (40  Stat.  268.) 
See  note  to  §  9854a,  ante. 

§  9855c.  (Act  Aug.  8,  1917,  c.  49,  §  17.)     Saint  Marys  River,  Ohio 
and  Indiana. 

That  Saint  Marys  River,  Ohio  and  Indiana,  be,  and  the  same 
hereby  is,  declared  to  be  a  nonnavigable  stream  within  the  meaning 
of  the  Constitution  and  laws  of  the  United  States.    (40  Stat.  268.) 
See  note  to  {  9854a,  ante. 

§  9855d.  (Act  March  2,  1919,  c.  95,  §  4.)     Little  River,  from  Big 
Lake  to  Marked  Tree. 

Little  River,  from  Big  Lake  in  Mississippi  County  to  Marked 
Tree  in  Poinsett  County,  Arkansas,  is  hereby  declared  to  be  not 
a  navigable  waterway  of  the  United  States 'within  the  meaning 
of  the  laws  enacted  by  Congress  for  the  protection  of  such  water- 
ways.   (40  Stat.  1287.) 

This  section  is  S  4  of  the  rivers  and  harbors  appropriation  act  of  1919,  cited 
above. 

§  9861.  (Act  Aug.  18,  1894,  c.  299,  §  4,  as  amended,  Act  June  13, 
1902,  c.  1079,  §  11,  and  Act  Aug.  8,  1917,  c.  49,  §  7.)     Regula- 
tions of  use  of  navigable  waters  authorized;  violation  of  rules. 
It  shall  be  the  duty  of  the  Secretary  of  War  to  prescribe  such 
regulations  for  the  use,  administration,  and  navigation  of  the  navi- 
gable waters  of  the  United  States  as  in  his  judgment  the  public  ne- 
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cessity  may  require  for  the  protection  of  life  and  property,  or  of 
operations  of  the  United  States  in  channel  improvement,  covering 
all  matters  not  specifically  delegated  by  law  to  some  other  execu- 
tive department.  Such  regulations  shall  be  posted,  in  conspicuous 
and  appropriate  places,  for  the  information  of  the  public ;  and  every 
person  and  every  corporation  which  shall  violate  such  regulations 
shall  be  deemed  guilty  of  a  misdemeanor  and,  on  conviction  thereof 
in  any  district  court  of  the  United  States  within  whose  territorial 
jurisdiction  such  offense  may  have  been  committed,  shall  be  punish- 
ed by  a  fine  not  exceeding  $500,  or  by  imprisonment  (in  the  case  of 
a  natural  person)  not  exceeding  six  months,  in  the  discretion  of  the 
court.    (28  Stat.  362.    32  Stat.  374.    40  Stat.  266.) 

This  section  was  amended  by  Aet  Aug.  8,  1917,  c.  49,  f  7,  cited  aboTe,  by 
striking  out,  after  the  words  "administration,  and  navigation  of,"  the  words 
"any  or  all  canals  and  similar  works  of  navigation  that  now  are,  or  tbat 
hereafter  may  be,  owned,  operated,  or  maintained  by  the  United  States,"  and 
inserting  in  lieu  thereof  the  words  "the  navigable  waters  of  the  United 
States,'*  and  by  striking  out,  after  the  words  "as  in  his  judgment  the  public 
necessity  may  require,"  the  words  "and  he  is  also  authorized  to  prescribe 
regulations  to  govern  the  speed  and  movement  of  vessels  and  other  water 
craft  in  any  public  navigable  channel  which  has  been  improved  under  autho^ 
ity  of  Congress,  whenever,  in  his  judgment,  such  regulations  are  necessary  to 
protect  such  improved  channels  from  injury,  or  to  prevent  interference  with 
the  operations  of  the  United  States  in  improving  n&vigable  waters  or  injury 
to  any  plant  that  may  be  employed  in  such  operations,"  and  inserting  in  lien 
thereof  the  vords  **for  the  protection  of  Ufe  and  property,  or  of  operations 
of  the  United  States  in  channel  improvement,  covering  all  matters  not  spe- 
cifically delegated  by  law  to  some  other  executive  department." 

Notes  of  Deciaioiui 

Cited    without    delHiite    applleatlon, 
The  A.  A.  Raven  (G.  G.  A.)  231  F.  380. 

§  9862a.  (Act  July  9,  1918,  c.  143,  subchapter  XIX,  §  1.)  Regula- 
tions of  use  of  navigable  waters;  to  prevent  injuries  from 
Coast  Artillery  fire. 
In  the  interest  of  the  national  defense,  and  for  the  better  protec- 
tion of  life  and  property  on  said  waters,  the  Secretary  of  War  is 
hereby  authorized  and  empowered  to  prescribe  such  regulations  as 
he  may  deem  best  for  the  use  and  navigation  of  any  portion  or  area 
of  the  navigable  waters  of  the  United  States  or  waters  under  the  ju- 
risdiction of  the  United  States  endangered  or  likely  to  be  endanger- 
ed by  Coast  Artillery  fire  in  target  practice  or  otherwise,  or  by  the 
proving  operations  of  the  Government  ordnance  proving  grounds  at 
Sandy  Hook,  tJew  Jersey,  or  at  any  Government  ordnance  proving 
ground  that  may  be  established  elsewhere  on  or  near  such  waters, 
and  of  any  portion  or  area  of  said  waters  occupied  by  submarine 
mines,  mine  fields,  submarine  cables,  or  other  material  and  acces- 
series  pertaining  to  seacoast  fortifications,  or  by  any  plant  or  facili- 
ty engaged  in  the  execution  of  any  public  project  of  river  and  har- 
bor improvement ;  and  the  said  Secretary  shall  have  like  power  to 
regulate  the  transportation  of  explosives  upon  any  of  said  waters: 
Provided,  That  the  authority  hereby  conferred  shall  be  so  exercised 
as  not  unreasonably  to  interfere  with  or  restrict  the  food  fishing 
industry,  and  the  regulations  prescribed  in  pursuance  hereof  shall 
provide  for  the  use  of  such  waters  by  food  fishermen  operating 
under  permits  granted  by  the  War  Department.    (40  Stat.  892.) 

This  section,  and  the  three  Bectiona  next  following,  were  a  part  of  the  Ar- 
my appropriation  act  for  the  fiscal  year  1919,  subchapter  XIX  thereof,  cite<i 
above.  This  section,  and  the  section  next  following,  supersede  similar  pron- 
sions  of  Act  Aug.  8,  1917,  c.  49,  I  8,  40  Stat.  266. 
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§  9862b.  (Act  July  9,  1918,  c.  143,  subchapter  XIX,  §  2.)     Same; 

to  prevent  injuries  from  Coast  Artillery  fire ;  detail  of  vessels  to 

enforce. 

To  enforce  the  regulations  prescribed  pursuant  to  this  chapter, 

the  Secretary  of  War  may  detail  any  public  vessel  in  the  service  of 

the  War  Department,  or,  upon  the  request  of  the  Secretary  of  War, 

the  head  of  any  other  department  may  enforce,  and  the  head  of  any 

such  department  is  hereby  authorized  to  enforce,  sm:h  regulations 

by  means  of  any  public  vessel  of  such  department.    (40  Stat.  893.) 

See  note  to  §  9862a. 

§  9862c.  (Act  July  9,  1918,  c.  143,  subchapter  XIX,  §  3.)     Same;  to 
prevent  injuries  from  Coast  Artillery  fire ;  posting  and  viola- 
tion of  regulations. 
The  regulations  made  [by]  the  Secretary  of  War  pursuant  to  this 
Chapter  shall  be  posted  in  conspicuqus  and  appropriate  places,  des- 
ignated by  him,  for  the  information  of  the  public;  and  every  person 
who  and  every  corporation  which  shall  willfully  violate  any  regula- 
tions made  by  the  said  Secretary  pursuant  to  this  Chapter  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  in  any 
court  of  competent  jurisdiction  shall  be  punished  by  a  fine  not  ex- 
ceeding $500,  or  by  imprisonment  (in  the  case  of  a  natural  person) 
not  exceeding  six  months,  in  the  discretion  of  the  court.    (40  Stat. 
893.) 

See  note  to  f  0862a. 

§  9862d.  (Act  July  9, 1918,  C..143,  subchapter  XIX,  §  4.)  Same;  to 
prevent  injuries  from  Coast  Artillery  fire ;  venue  and  jurisdic- 
tion of  offenses ;  procedure. 
Offenses  against  the  provisions  of  this  Chapter,  or  any  regulation 
made  pursuant  thereto,  committed  in  any  Territory  or  other  place 
subject  to  the  jurisdiction  of  the  United  States  where  there  is  no 
court  having  general  jurisdiction  of  crimes  against  the  United 
States,  shall  be  cognizable  in  any  court  of  such  place  or  Territory 
having  original  jurisdiction  of  criminal  cases  in  the  place  or  Terri- 
tory in  which  the  offense  has  been  committed,  with  the  same  right 
of  appeal  in  all  cases  as  is  given  in  other  criminal  cases  where  im- 
prisonment not  exceeding  six  months  forms  a  part  of  the  penalty, 
and  jurisdiction  is  hereby  conferred  upon  such  courts  and  such 
courts  shall  exercise  the  same  for  such  purposes ;  and  in  case  any 
such  offense  be  committed  beyond  the  territorial  jurisdiction  of  any 
court  having  jurisdiction  thereof,  the  offense  shall  be  deemed  and 
held  to  have  been  committed  within  the  jurisdiction  in  which  the 
offender  may  be  found  or  into  which  he  is  first  brought,  and  shall 
be  tried  by  the  court  having  jurisdiction  thereof.  (40  Stat.  893.) 
See  note  to  §  0862a. 

Decisions  Relatino  to  Subject  in  General 


Navigability  In  o^neraid— That  a 
stream  is  one  in  wliich  the  tide  ebbs  and 
flows  does  not  necessarily  tend  to  dem- 
onstrate its  navigable  character. 
Mintzer  ▼.  North  American  Dredging 
Co.  (D.  O.)  242  F.  653»  decree  affirmed 
Nortiii  American  Dredging  Co.  of  Nevada 
V.  Mintzer,  245  F.  207,  157  0.  0.  A. 
489;  Churchill  Co.  v.  Kingsbury  (Cal.) 
174  P.  329;  Northern  Pac  Ry.  Co.  v. 
Hirzel,  161  P.  854,  29  Idaho,  438 ;  City 
of  Havre  de  Grace  v.  Harlow,  98  A. 
852,  129  Md.  265;  GuUliams  v.  Beaver 
Lake  Qub  (Or.)  175  P.  437. 

The  test  of  navigability  which  is  ap- 
plied in  most  of  the  Jurisdictions  in  the 


United  States,  including  the  Supreme 
Court  of  the  United  States,  is  navigabil- 
ity in  fact  Northern  Pac.  Ry.  Co.  v. 
Hirzel,  161  P.  854,  29  Idaho^  438 ;  Gid- 
dings  V.  RogalewBki  (Mich.)  158  N.  W. 
951;  City  of  Havre  de  Grace  v.  Har- 
low, 98  A.  852,  129  Md.  265;  Guil- 
Uams  V.  Beaver  Lake  Club  (Or.)  175  P. 
437. 

For  a  river  to  be  navigable  it  need  not 
be  deep  enough  to  admit  the  passage  of 
boats  at  all  portions  of  it  City  of  Hav- 
re de  Grace  v.  Harlow,  98  A.  852,  129 
Md.  265;  Danes  v.  State,  113  N.  B.  786, 
219  N.  Y.  67,  modifying  Judgment  154 
N.  Y.  S.  1089, 169  App.  Div.  443 ;  West 
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Virginia  Palp  &  Paper  Co.  of  Delaware 
V.  Peck  (Sup.)  171  N.  Y.  S.  1065. 

Mere  depth  does  not  make  a  stream 
navigable,  nor  docs  want  of  depth  or 
capacity  in  part  of  itB  course  make  it 
unnavigable.  Mintzer  v.  North  Ameri- 
can Dredging  Go.  (D.  G.)  242  F.  553, 
decree  affirmed  North  American  Dredg- 
ing Co.  of  Nevada  v.  Mintzer,  254  F. 
297,  157  G.  G.  A.  489. 

A  ''navigable  lake"  consists  of  a  body 
of  water  contained  within  its  banks  as 
they  exist  at  the  stage  of  ordinary  high 
water.  Churchill  Co.  y.  KingEA>ury 
(CaL)  174  P.  329.-* 

A  mere  declaration,  though  by  statu- 
tory authority,  that  a  stream  was  nav- 
igable, could  not  make  it  so,  unless  it 
was  navigable  in  fact.  City  of  Havre 
de  Grace  V.  Harlow,  98  A.  852,  129  Md. 
265. 

The  test  of  navigability  of  a  stream 
is  its  capacity  to  afford  the  length, 
width,  and  depth  which  enables  boats 
and  vessels  to  make  successful  progress 
through  its  waters,  rather  than  circum- 
stances involving  the  present  right  of 
approach  to  its  banks.  Guilliams  v. 
Beaver  Lake  Club  (Or.)  175  P.  437. 

A  river,  wholly  within  the  state  and 
not  meandered  nor  declared  to  be  a  nav- 
igable stream  by  the  Legislature,  is  a 
nonnavigable  stream.  McDonald  v. 
Apple  River  Power  Co.,  160  N.  W.  156, 
164  Wis.  450. 

Judicial     notice     of     navloabillty.— 

Courts  may  take  judicial  notice  that 
Wisconsin  river  is  a  navigable  stream. 
Polebitzke  v.  John  Week  Lumber  Co., 
158  N.  W.  62,  163  Wis.  322. 

Burden  of  proof.— The  navigability  of 
streams  not  large  and  well  known  must 
be  established  *  by  evidence,  and  the 
burden  of  proof  rests  on  the  party  as- 
serting that  character.  Mintzer  v. 
North  American  Dredging  Co.  (D.  G.) 
242  F.  553,  decree  affirmed  North, 
American  Dredging  Co.  of  Nevada  v. 
Mintzer,  245  F.  297,  157  C.  C.  A.  489. 

In  suit  to  restrain  defendant  from 
taking  and  appropriating  water  from  a 
stream  running  through  plaintiff's  land, 
where  plaintiff  alleged  ownership  in 
land  constituting  bed  of  stream  and  of 
land  on  both  sides  of  stream,  burden 
was  on  defendnnt;  although  plaintiff  al- 
leged nonnavigabUity  to  establish  nav- 
igability. King  V.  Srhaff  (Tex.  Civ. 
App.)   204  S.  W.  1039. 

Question   for  court   or  Juryd— What 

constitutes  a  navigable  river,  free  to 
the  public,  is  a  question  of  fact  to  be 
determined  by  the  natural  conditions 
in  each  case.  City  of  Havre  de  Grace 
V.  Harlow,  98  A.  852,  129  Md.  265. 

Navigable  waters  as  common  high* 
waysw— A  river  in  fact  navigable  though 
very  little  used  for  navigation  and 
largely  used  for  other  purposes  is 
nevertheless  a  public  highway.    Bissell 
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Chilled  Plow  Works  r.  South  Bend 
Mfg.  Co.  (Ind.  App.)  Ill  N.  E.  932. 
Public  held  to  have  a  right  to  travel 
over  che  surface  of  a  navigable  stream 
when  frozen,  with  due  regard  to  the 
rights  of  riparian  owners.  Parsons  v. 
E.  L  Du  Pont  De  Nemours  Powder  Co. 
(Mich.)  164  N.  W.  413. 

Waters  held  navlgablOd— Lakes.  State 
T.  New,  117  N.  E.  597,  280  lU.  393; 
Welder  ▼.  State  CCex.  Civ.  App.)  196 
S.  W.  868;  Neterer  v.  State,  168  P. 
170,  98  Wash.  635. 

A  nontidal  bay,  at  the  extremity  of 
a  larger  bay  and  connected  therewith 
by  a  channel,  the  waters  of  which  had 
been  immemorially,  but  not  extensive- 
ly, navigated  by  craft  of  light  draft,  is 
navigable.  Schermerhom  ▼.  Dozier  (C. 
C.  A.)  251  F.  839. 

A  stream  having  well-defined  banks, 
a  well-defined  channel,  and  a  fairly  con- 
stant depth  of  water  sufficient  to  en- 
able small  boats  and  scows  capable  of 
conveying  cattle,  hay,  and  other  prod- 
ucts to  traverse  its  waters  at  all  sea- 
sons, possesses  a  qualified  navigability. 
Guilliams  ▼.  Beaver  Lake  Club  (Or.) 
175  P.  437. 

A  stream  which  in  its  natural  course 
had  been  used  for  floating  logs  was 
"navigable,"  and  defendant  had  the 
right  to  use  it  for  floating  logs  after 
its  channel  had  been  straightened  and 
deepened  under  authority  of  drainage 
district,  where  such  use  did  not  inter- 
fere with  drainage.  Drainage  Dist 
No.  3  of  King  County  v.  Machias  Mill 
Co.  (Wash.)  177  P.  326. 

Waters  held  not  navigable^— Stream 

flowing  through  marsh  or  tidolands, 
never  used  or  regarded  as  navigable  ex- 
cept for  small  boats,  and  which  it  was 
impracticable  to  use  without  deepen- 
ing it,  held  not  a  navigable  stream. 
North  American"  Dredging  Co.  of  Neva- 
da V.  Mintzer,  245  F.  297,  157  G.  C.  A 
489,  affirming  decree  Mintzer  v.  North 
American  Dredging  Co.  (D.  C.)  242 
F.   553. 

Under  Act  Gal.  March  26,  1868  (St 
1867-68,  p.  355),  providing  that  there 
should  be  a  navigable  channed  id  the 
middle  of  Channel  street  in  San  Fran- 
cisco 140  feet  wide,  strips  outside  of  the 
140-foot  channel  are  presumptively  not 
in  navigable  water.  People  v.  Soath- 
ern  Pac.  Co.  (Cal.)  171  P.  294. 

A  small  unmeandered,  comparatively 
shallow,  and  disconnected  sheet  of  wa- 
ter, entirely  surrounded  by  a  private 
farm,  is  not  navigable.  Giddings  v. 
Rogalewski  (Mich.)  158  N.  W.  951; 
Winans  T.  Willetta  (Mich.)  163  N.  W. 
993. 

In  suit  to  restrain  defendant  from 
taking  and  appropriating  water  from  a 
stream  running  through  plaintifiTs  land, 
evidence  held  insufficient  to  show  that 
stream  was  navigable.  King  v.  Schaif 
(Tex.  Civ.  App.)  204  S.  W.  1039. 
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§  9866a.  (Act  Aug.  8,   1917,  c.  49,  §  4.)     Preliminary  examina- 
tions not  to  be  made  except  when  designated. 

No  preliminary  examination,  survey,  project,  or  estimate  for  new 
works  other  than  those  designated  in  this  or  some  prior  Act  or  joint 
resolution  shall  be  made.     (40  Stat.  261.) 

This  was  a  provision  accompanying  an  appropriation  for  examinations,  sur- 
veys, etc.,  in  the  rivers  and  harbors  appropriation  act  for  the  year  1917,  cited 
above.    It  superseded  a  similar  provision  in  the  appropriation  act  for  1916. 

§  9866b.  (Act  Aug.  8,  1917,  c.  49,  §  4.)  Supplemental  reports 
without  order  by  concurrent  resolution  prohibited. 
After  the  regular  or  formal  reports  made  as  required  by  law  on 
any  examination,  survey,  project,  or  work  under  way  or  proposed 
are  submitted  no  supplemental  or  additional  report  or  estimate 
shall  be  made  unless  ordered  by  a  concurrent  resolution  of  Con- 
gress.   (40  Stat.  261.) 

This  was  a  provision  of  section  4  of  the  rivers  and  harbors  appropriation 
..ct  for  the  fiscal  year  1917.  cited  above.  It  superseded  a  similar  provision  of 
the  appropriation  act  for  1916. 

§  9874a-  (Act  July  18,  1918,  c.  155,  §  7.)  Report  of  water  termi- 
nal and  transfer  facilities. 

Hereafter  the  Chief  of  Engineers,  United  States  Army,  shall  indi- 
cate in  his  annual  reports  the  character  of  the  terminal  and  trans- 
fer facilities  existing  on  every  harbor  or  waterway  under  mainte- 
nance or  improvement  by  the  United  States,  and  state  whether 
they  are  considered  adequate  for  existing  commerce.  He  shall  also 
submit  one  or  more  special  reports  on  this  subject,  as  soon  as  possi- 
ble, including,  among  other  things,  the  following: 

(a)  A  brief  description  of  such  water  terminals,  including  location 
and  the  suitability  of  such  terminals  to  the  existing  traffic  condi- 
tions, and  whether  such  ten;iinals  are  publicly  or  privately  owned, 
Supp.U.S.CoMP.*l9 — 144  '  f2289'i 
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and  the  terms  and  conditions  under  which  they  may  be  subjected  to 
public  use. 

(b)  Whether  such  water  terminals  are  connected  by  a  belt  or 
spur  line  of  railroad  with  all  the  railroads  serving  the  same  territory 
or  municipality,  and  whether  such  connecting  railroad  is  owned  by 
the  public  and  the  conditions  upon  which  the  same  may  be  used, 
and  ilso  whether  there  is  an  interchange  of  traffic  between  the  water 
carriers  and  the  railroad  or  railroads  as  to  such  traffic  which  is  car- 
ried partly  by  rail  and  partly  by  water  to  its  destination,  and  also 
whether  improved  and  adequate  highways  have  been  constructed 
connecting  such  water  terminal  with  the  other  lines  of  highways. 

(c)  If  no  water  terminals  have  been  constructed  by  the  munici- 
pality or  other  existing  public  agency  there  shall  be  included  in  his 
report  an  expression  of  opinion  in  general  terms  as  to  the  necessity, 
number,  and  appropriate  location  of  such  a  terminal  or  terminals. 

(d)  An  investigation  of  the  general  subject  of  water  terminals, 
with  descriptions  and  general  plans  of  terminals  of  appropriate 
types  and  construction  for  the  harbors  and  waterways  of  the  United 
States  suitable  for  various  commercial  purposes  and  adapted  to  the 
varying  conditions  of  tides,  floods,  and  other  physical  characteris- 
tics.    (40  Stat.  911.) 

This  was  section  7  of  the  rivers  and  harbors  appropriation  act  of  1918, 
cited  above. 

§  9874b.  (Act  March  2,  1919,  c.  95,  §  1.)  Teraunals  for  new  or  ex- 
isting projects. 
It  is  hereby  declared  to  be  the  policy  of  the  Congress  that  water 
terminals  are  essential  at  all  cities  and  towns  located  upon  harbors 
or  navigable  waterways  and  that  at  least  one  public  terminal  should 
exist,  constructed,  owned,  and  regulated  by  the  municipality,  or 
other  public  agency  of  the  State  and  open  to  the  use  of  all  on  equal 
terms,  and  with  the  view  of  carrying  out  this  policy  to  the  fullest 
possible  extent  the  Secretary  of  War  is  hereby  vested  with  the  dis- 
cretion to  withhold,  unless  the  public  interests  would  seriously 
suffer  by  delay,  monies  appropriated  in  this  Act  for  new  projects 
adopted  herein,  or  for  the  further  improvement  of  existing  projects 
if,  in  his  opinion,  no  water  terminals  exist  adequate  for  the  traffic 
and  open  to  all  on  equal  terms,  or  unless  satisfactory  assurances 
are  received  that  local  or  other  interests  will  provide  such  adequate 
terminal  or  terminals.  The  Secretary  of  War,  through  the  Chief 
of  Engineers,  shall  give  full  publicity,  as  far  as  may  be  practicable, 
to  this  provision.    (40  Stat.  1286.) 

This  section  is  a  part  of  |  1  of  the  riveni  and  harbors  appropriation  act  of 
1919,  cited  above. 

§  9877a.  (Act  July  18,  1918,  c.  155,  §  9.)     Per  diem  in  lieu  of  sub- 
sistence to  persons  in  field  work  or  traveling  outside  District 
of  Columbia. 
Hereafter  when  the  expenses  of  persons  engaged  in  field  work  or 
traveling  on  official  business  outside  of  the  District  of  Columbia 
and  away  from  their  designated  posts  of  duty  are  chargeable  to  ap- 
propriations of  the  Engineer  Department,  a  per  diem  of  not  exceed- 
ing $4  may  be  allowed  in  lieu  of  subsistence  when  not  otherwise 
fixed  by  law.    (40  Stat.  912.) 

This  was  section  9  of  the  riyers  and  harbors  appropriation  act  of  191&, 
cited  aboye. 

§  9878a.  (Act  July  18,  1918,  c.  155,  §  5.)     Condemnation  of  land 
for  river  and  harbor  improvements ;  immediate  possession. 

Whenever  the  Secretary  of  War,  in  pursuance  of  authority  con- 
ferred on  him  by  law,  causes  proceedings  to  be  instituted  in  the 
name  of  the  United  States  for  the  acquirement  by  condemnation  of 
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any  lands,  easements,  or  rights  of  way  needed  for  a  work  of  river 
and  harbor  improvement  duly  authorized  by  Congress,  the  United 
States,  upon  the  filing  of  the  petition  in  any  such  proceedings,  shall 
have  the  right  to  take  immediate  possession  of  said  lands,  ease- 
ments, or  rights  of  way,  to  the  extent  of  the  interest  to  be  acquired, 
«and  proceed  with  such  public  works  thereon  as  have  been  authoriz- 
ed by  Congress:  Provided,  That  certain  and  adequate  provision 
shall  have  been  made  for  the  payment  of  just  compensation  to  the 
party  or  parties  entitled  thereto,  either  by  previous  appropriation 
by  the  United  States  or  by  the  deposit  of  moneys  or  other  form  of 
security  in  such  amount  and  form  as  shall  be  approved  by  the  court 
in  "which  such  proceedings  shall  be  instituted.  The  respondent  or 
respondents  may  move  at  any  time  in  the  court  to  increase  or 
change  the  amounts  or  securities,  and  the  court  shall  make  such  or- 
der as  shall  be  just  in  the  premises  and  as  shall  adequately  protect 
the  respondents.  In  every  case  the  proceedings  in  condemnation 
shall  be  diligently  prosecuted  on  the  part  of  the  United  States  in- 
order  that  such  compensation  may  be  promptly  ascertained  and 
paid.     (40  Stat.  911.) 

This  section,  and  the  section  next  following,  were  sections  6  and  6  of  the 
rivers  and  harbors  appropriation  act  of  1918,  cited  above. 

§  9878b.  (Act  July  18,  1918»  c.  155,  §  6.)  Same;  benefits  to  prop- 
erty not  taken. 
In  all  cases  where  private  property  shall  be  taken  by  the  United 
States  for  the  public  use  in  connection  with  any  improvement  of 
rivers,  harbors,  canals,  or  waterways  of  the  United  States,  and  in 
all  condemnation  proceedings  by  the  United  States  to  acquire  lands 
or  easements  for  such  improvements,  where  a  part  only  of  any  such 
parcel,  lot,  or  tract  of  land  shall  be  taken,  the  jury  or  other  tribunal 
awarding  the  just  compensation  or  assessing  the  damages  to  the 
owner,  whether  for  the  value  of  the  part  taken  or  for  any  injury  to 
the  part  not  taken,  shall  take  into  consideration  by  way  of  reducing 
the  amount  of  compensation  or  damages  any  special  and  direct 
benefits  to  the  remainder  arising  from  the  improvement,  and  shall 
render  their  award  or  verdict  accordingly.  (40  Stat.  911.) 
See  note  to  §  9878a. 

§  9881a.  (Act  Aug.  8,  1917,  c.  49,  §  1.)  Acquisition  of  Chesa- 
peake and  Delaware  Canal;  purchase  or  condenmation;  pro- 
ceedings. 
The  Secretary  of  War  is  hereby  authorized  to  enter  into  negotia- 
tions for  the  purchase  of  the  existing  Chesapeake  and  Delaware 
Canal,  and  all  the  property,  rights  of  property,  franchises,  and  ap- 
purtenances used  or  acquired  for  use  in  connection  therewith  or  ap- 
pertaining thereto;  and  he  is  further  authorized,  if  in  his  judgment 
the  price  is  reasonable  and  satisfactory,  to  make  a  contract  for  the 
purchase  of  the  same,  subject  to  future  ratification  and  appropria- 
tion by  Congress.  In  the  event  of  the  inability  of  the  Secretary  of 
War  to  make  a  satisfactory  contract  for  the  voluntary  purchase  of 
said  cartal  and  its  appurtenances,  he  is  hereby  authorized  and  di- 
rected through  the  Attorney  General  to  institute  and  to  carry  to 
completion  proceedings  for  the  condemnation  of  the  said  canal  and 
its  appurtenances,  the  acceptance  of  the  award  in  said  proceedings 
to  be  subject  to  future  ratification  and  appropriation  by  Congress. 
Such  condemnation  proceedings  shall  be  instituted  and  conducted 
in,  and  jurisdiction  of  said  proceedings  is  hereby  given  to,  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Delaware  sub- 
stantially as  provided  in  "An  Act  to  authorize  condemnation  of  land 
for  sites  for  public  buildings,  and  for  other  purposes,"  approved 
August  first,  eighteen  hundred  and  eighty-eight,  and  the  sum  of 
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$5,000  is  hereby  appropriated  to  pay  the  necessary  costs  thereof 
and  expenses  in  connection  therewith.    (40  Stat.  25o.) 

This  was  a  part  of  section  1  of  the  rivers  and  harbors  appropriation  act  for 
the  year  1917,  cited  above. 

§  9881b.  (Act  Aug.  8,  1917,  c.  49,  §  4.)     Acquisition  of  Cape  Cod 
Canal;  purchase  or  condemnation;  proceedings.  * 

Waterway  connecting  Buzzards  Bay  and  Cape  Cod  Bay,  Massa- 
chusetts :  The  Secretary  of  War,  the  Secretary  of  the  Navy,  and 
the  Secretary  of  Commerce  are  hereby  authorized  to  examine  and 
appraise  the  value  of  the  works  and  franchises  of  the  Cape  Cod 
Canal,  Massachusetts,  connecting  Buzzards  and  Cape  Cod  Bays, 
with  reference  to  the  advisability  of  the  purchase  of  said  canal  by 
the  United  States  and  the  construction  over  the  route  of  the  said 
canal  of  a  free  waterway,  with  or  without  a  guard  lock,  and  having 
a  depth  and  capacity  sufficient  to  accommodate  the  navigation  in- 
terests that  are  affected  thereby.  This  investigation  shall  be  con- 
ducted under  the  direction  of  the  Secretary  of  War  and  the  super- 
vision of  the  Chief  of  B^ngineers  in  the  usual  manner  provided  by 
law  for  making  preliminary  examinations  and  surveys  except  that 
the  Secretary  of  War  shall  call  upon  the  Secretary  of  the  Navy  and 
the  Secretary  of  Commerce  for  such  data  and  evidence  as  these 
Secretaries  may  wish  to  have  incorporated  in  the  report  of  survey, 
and  further,  that  the  final  report  of  the  investigation,  with  its  con- 
clusions upon  probable  cost  and  commercial  advantages,  and  mili- 
tary and  naval  uses  of  the  said  canal,  shall  be  submitted  to  the  Sec- 
retary of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of 
Commerce  for  their  action  before  it  is  transmitted  to  Congress. 

If  the  said  Secretaries  are  all  in  favor  of  the  acquisition  of  the 
said  canal,  the  Secretary  of  War  is  hereby  further  authorized  to  en- 
ter into  negotiations  for  its  purchase,  including  all  property,  fran- 
chises, and  appurtenances  used  or  acquired  for  use  in  connection 
therewith  or  appertaining  thereto;  and  he  is  further  authorized,  if 
in  the  judgment  of  the  Secretaiy  of  War,  the  Secretary  of  the  Na- 
vy, and  the  Secretary  of  Commerce,  that  the  price  for  such  canal  is 
reasonable  and  satisfactory,  to  make  contracts  for  the  purchase  of 
the  same,  at  the  option  of  the  United  States,  subject  to  future  ratifi- 
cation and  appropriation  by  the  Congress ;  or,  in  the  event  of  the  ina- 
bility of  the  Secretary  of  War  to  make  a  satisfactory  contract  for 
the  voluntary  purchase  of  said  Cape  Cod  Canal  and  its  appurtenanc- 
es, he  is  hereby  authorized  and  directed,  through  the  Attorney  Gen- 
eral, to  institute  and  carry  to  completion  proceedings  for  the  con- 
demnation of  said  canal  and  its  appurtenances,  the  acceptance  of 
the  award  in  said  proceedings  to  be  subject  to  the  future  ratification 
and  appropriation  by  Congress.  Such  condemnation  proceedings 
shall  be  instituted  and  conducted  in,  and  jurisdiction  of  said  pro- 
ceedings is  hereby  given  to,  the  district  court  of  the  United  States 
for  the  district  of  Massachusetts,  substantially  as  provided  in  "A^ 
Act  to  authorize  condemnation  of  land  for  sites  for  public  buildinSS, 
and  for  other  purposes,"  approved  August  first,  eighteen  hundred 
and  eighty-eight ;  and  the  sum  of  $5,000  is  hereby  appropriated  to 
pay  the  necessary  costs  thereof  and  expenses  in  connection  there- 
with. The  Secretary  of  War  is  further  authorized  and  directed  to 
report  the  proceedings  hereunder  to  Congress.  (40  Stat.  262.) 
This  was  a  part  of  section  4  of  the  rivers  and  harbors  appropriation  *^ 

for  the  year  1917,  cited  above. 

§  9881c.  (Act  Aug.  8,  1917,  c.  49,  §  9.)  Condemnation  of  land 
for  works  of  river  and  harbor  improvement  on  behalf  of  state. 
or  reclamation,  flood  control  or  drainage  district. 

Whenever  any  State,  or  any  reclamation,  flood  control  or  ^rain* 
age  district,  or  other  public  agency  created  by  any  State,  shall  un- 
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dertake  to  secure  any  land  or  easement  therein,  needed  in  connec- 
tion with  a  work  of  river  and  harbor  improvement  duly  authorized 
by  Congress,  for  the  purpose  of  conveying  the  same  to  the  United 
States  free  of  cost,  and  shall  be  unable  for  any  reason  to  obtain  the 
same  by  purchase  and  acquire  a  valid  title  thereto,  the  Secretary  of 
War  may,  in  his  discretion,  cause  proceedings  to  be  instituted  in 
the  name  of  the  United  States  for  the  acquirement  by  condemna- 
tion of  said  land  or  easement,  and  it  shall  be  the  duty  of  the  Attor- 
ney General  of  the  United  States  to  institute  and  conduct  such  pro- 
ceedings upon  the  request  of  the  Secretary  of  War:  Provided, 
That  all  expenses  of  said  proceedings  and  any  award  that  may  be 
made  thereunder  shall  be  paid  by  such  State,  or  reclamation,  flood 
control  or  drainage  district,  or  other  public  agency  as  aforesaid,  to 
secure  which  payment  the  Secretary  of  War  may  require  such 
State,  or  reclamation,  flood  control  or  drainage  district,  or  other 
public  agency  as  aforesaid,  to  execute  a  proper  bond  in  such 
amount  as  he  mav  deem  necessary  before  said  proceedings  are 
commenced.    (40  Stat.  267.) 

This  was  section  9  of  the  rivers  and  harbors  appropriation  act  for  the  year 
1917,  cited  above. 

.  Proceedings  under  this  section  for  the  condemnation  of  land  for  the  pro- 
tection of  Los  Angeles  and  Long  Beach  Harbors  were  authorized  by  a  pro- 
vision of  the  rivers  and  harbors  appropriation  act  of  1918,  Act  July  18i  1918,  c 
155,  §  1,  40  Stat.  904. 

§  9883.  (Act  Aug.  11,  1888,  c.  860,  §  3.)     Application  of  appropria- 
tions; contracts. 

Contracts,  oonstruotfoir  of,  In  goner-  tained,  the  United  States  is  liable  as 
al.— Encountering  of  submerged  forest  for  a  misrepresentation  of  a  material 
in  excavating  a  channel  ^r  the  Unit-  fact,  even  though  the  error  was  hon- 
ed States  held  not  to  relieve  contractor  estly  made.  Sheridan-Kirk  Contract 
from  liability  to  pay  liquidated  dam-  Co.  v.  U.  S.,  53  Ct.  CI.  82. 
ages  and  additional  costs  of  inspection  Where  the  specifications  make  specific 
if  the  work  is  not  finished  .in  time,  statements  as  to  the  character  of  ma- 
where  chief  engineer  refused  to  sane-  terial  to  be  dredged,  upon  which  rep- 
tion  any  extension  of  time.  Maryland  resentation  the  contractor  has  the  right 
Dredging  &  Contracting  Co.  v.  U.  S.,  to  rely,  and  it  develops  that  the  ma- 
36  S.  Ct.  545,  241  U.  S.  184,  60  L.  terial  actually  dredged  by  the  contrac- 
Ed.  945,  affirming  judgment  49  Ct.  CI.  tor  is  in  fact  different,  more  difficult 
710.  and  expensive  to  dredge,  and  that  the 

Where    the     government    engineers,  defendants   knew   of   the   existence   of 

prior   to  advertising  for  bids  for  the  this  more  difficult  material  before  the 

construction  of  a  lock  and  dam  to  rest  execution  of  the  contract,  such  rep  re - 

on  bedrock,  make  soundings  and  delin-  sentation  amounts  to  a  warranty  in  a 

eate  the  result  upon  a  map,  upon  which  case   where   the   contractor   could    not 

all   other '  drawings,  pertaining  to   the  protect    himself   by    mere    observation 

work   are  based,   and   bidders  are  not  and  the  material  dealt  with  was  hidden 

afforded  a  reasonable  time  within  which  from   view.    Atlantic  Dredging  Co.   ▼. 

to   verify   the   depths,  of   bedrock   ob-  U.   S.,  53  Ct.  CI.  490. 

§  9883a.  (Act  March  2,  1919,  c.  95,  §  8.)  Use  of  appropriations; 
contract  price  in  excess  of  estimated  cost. 
No  part  of  the  funds  herein  or  hereafter  appropriated  for  works 
of  river  and  harbor  improvement  shall  be  used  to  pay  for  any  work 
done  by  private  contract  if  the  contract  price  is  more  than  25  per 
centum  in  excess  of  the  estimated  cost  of  doing  the  work  by  Govern- 
ment plant :  Provided,  That  in  estimating  the  cost  of  doing  the  work 
by  Government  plant,  including  the  cost  of  labor  and  materials, 
there  shall  also  be  taken  into  account  proper  charges  for  deprecia- 
tion of  plant  and  all  supervising  and  overhead  expenses  and  interest 
on  the  capital  invested  in  the  Government  plant,  but  the  rate  of  in- 
terest shall  not  exceed  the  maximum  prevailing  rate  being  paid  by 
the  United  States  on  current  issues  of  bonds  or  other  evidences  of 
indebtedness.     (40  Stat.  1290.) 

This  section  is  §  8  of  the  rivers  and  harbors  appropriation  act  for  1919,  cited 
above.    It  has  been  repeated  in  prior  appropriation  acts. 
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§  9886a.  (Act  Aug.  8,  1917,  c.  49,  §  1.)     Works  of  improvement  of 
rivers  and  harbors  to  be  carried  on  by  contract  or  otherwise. 

The  work  proposed  under  the  project  adopted  by  the  river  and 
harbor  Act  approved  July  twenty-fifth,  nineteen  hundred  and 
twelve,  may  be  done  by  contract  if  reasonable  prices  can  be  ob- 
tained.   (40  Stat.  255.) 

This  was  a  provision  of  scction  1  of  the  rivers  and  harbors  appropriatioii 
act  for  .the  year  1917,  cited  above. 

§  9886b.  (Act  March  2,  1919,  c.  95,  §  10.)  Increased  cost  of  im- 
provements. 
The  Secretary  of  War  is  hereby  authorized  to  ascertain  whether 
any  of  the  contracts  for  work  on  river  and  harbor  improvements 
entered  into  but  not  completed  prior  to  April  6,  1917,  the  date  of  the 
entrance  of  the  United  States  into  war  with  Germany,  have  "become 
inequitable  and  unjust  on  account  of  increased  cost  of  materials, 
labor,  and  other  unforeseen  conditions  arising  out  of  the  war;  and 
to  ascertain  and  report  what  amounts,  if  any,  in  addition  to  those 
fixed  by  the  terms  of  said  contracts,  should  in  justice  and  equity 
be  paid  to  contractors,  for  work  performed  between  April  6,  1917, 
and  July  18,  1918,  the  date  of  the  approval  of  an  Act  entitled  "An 
Act  making  appropriations  for  the  construption,  repair,  and  pr^is- 
ervation  of  certain  public  works  on  rivers  and  harbors,  and  for  oth- 
er purposes,"  on  account  of  the  increased  cost  of  labor  and  mate- 
rials  and  other  unforeseen  conditions  arising  out  of  the  war  during 
that  period:  Provided,  That  in  every  case  the  amount  so  ascer- 
tained shall  not  exceed  the  actual  loss  sustained  by  the  contx"*^^^^^ 
in  performing  the  work  between  the  said  dates:  Provided  ^^' 
ther,  That  when  such  amount  shall  have  been  ascertained,  th«  Sec- 
retary of  War  shall  transmit  to  Congress  for  consideration  a  ^^^!^' 
ment  or  statements  of  all  findings  or  determinations  rendered  by 
authority  of  this  section,  the  amounts  thereof,  the  names  c^f  ^^' 
tractors,  and  dates  of  contracts.     (40  Stat.  1290.) 

This  Bection  is  f  10  of  the  rivers  and  harbors  appropriation  act  foX"  -  rion 
cited  above.    It  has  been  repeated  in  similar  language  in  prior  appro^^'^ 
acts. 

§  9889.  (Act  March  4,  1915,  c.  142,  §  3.)     Application  of  approp"*" 
tions  where  separate  works  or  items  consolidated. 

The  rivers  and  harbors  appropriation  act  for  1919,  Act  March  2,  l^-^    u- 
95,  §  2,  40  Stat.  1287,  contains  the  following  provision:  "Where  separate  '^^^vS 
or  items  are  consolidated  herein  and  an  aggregate  amount  is  8^PP'^*'5?* »» 
therefor,   the   amount  so   appropriated   shall,   unless  otherwise  express^^'  , 
expended    in    securing    the   maintenance   and   improvement   according    tc     ^ 
respective   projects  adopted  by  Congress  after  giving  due  regard  to  tt^^  'T 
spocti^e  needs  of  traflSc.     The  allotments  to  the  respective  works  so  cot^^"^ 
dntrd  shall  be  made  by  the  Chief  of  Engineers  as  authorized  by  the  Seo*'^**'J 
of  War.     In  case  such  works  or  items  are  consolidated  and  separate  anao^'^^ 
are  given  to  individual  projects  the  amounts  so  named  shall  be  expended    iipj^ 
such  separate  projects.     Any  balances  remaining  to  the  credit  of  the  cot^^'^' 
dated  items  shall  be  carried  to  the  credit  of  the  respective  aggregate  anoo^^" 
appropriated  for  the  consolidated  items." 

There  was  a  similar  provision  in  the  appropriation  act  for  1918.  Ac*   J^^* 
18,  1918,  c.  155,  §  2,  40  Stat.  910. 

§  9889a.  (Act  Aug.  8,  1917,  c.  49,  §  1.)     Appropriations  allotted 
to  specific  portions  of  New  York   Harbor;  expenditure    t^^ 
maintenance. 
So  much  as  may  be  necessary  of  this  and  any  other  ^ipP^^^^Vv 
tions  made  herein  or  hereafter  for  specific  portions  of  NeiV       ^^^ 
Harbor  and  its  immediate  tributaries  may  be  allotted  by  the  ^^*^^c- 
tary  of  War  for  the  maintenance  of  these  waterways  by  the  ^^ 
tion  and  removal  of  drift.     (40  Stat.  252.)  ^  ^^ 

This  was  a  provision  of  section  1  of  the  riverB  and  harbors  approf^^^^^ 
act  for  the  year  1917,  cited  above. 
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§  9891a.  (Act  March  2,  1919,  c.  95,  §  3.)  Hiring  of  dredging  plants. 
In  all  cases  where  the  project  for  a  work  of  river  or  harbor  im- 
provement, heretofore,  herein,  or  hereafter  authorized,  provides  for 
the  construction  or  use  of  Government  dredging  plant,  the  Secretary 
of  War  may,  in  his  discretion,  have  the  work  done  by  contract  if 
reasonable  prices  can  be  obtained.     (40  Stat.  1287.) 

This  section  is  {  8  of  the  rivera  and  harbors  appropriation  act  for  1919, 
cited  above.  It  snpeniedea  a  somewhat  similar  provision  in  Act  Aug.  S,  1917, 
c.  49,  f  3,  40  Stat  261. 

§  9891b.  (Act  Aug.  8,  1917,  c.  49,  §  13.)     Disposition  of  rentals 
for  Government  plants. 

Amouitts  hereafter  paid  by  private  parties  or  other  agencies  for 
rental  of  plant  owned  by  the  Government  in  connection  with  the 
prosecution  of  river  and  harbor  works  shall  be  deposited  in  each 
case  to  the  credit  of  the  appropriation  to  which  the  plant  belongs. 
(40  Stat.  268.) 

This  was  section  13  of  the  rivers  and  harbors  appropriation  act  for  the  year 
1917,  cited  above. 

§  9908a.  (Act  Aug.  8,  1917,  c.  49,  §  5.)  Consent  to  agreements 
between  Minnesota,  North  Dakota  and  South  Dakota  for  im- 
provement of  navigation  and  flood  control.  i 
Congress  hereby  consents  that  the  States  of  Minnesota,  North 
Dakota,  and  South  Dakota,  or  any  two  of  them,  may  enter  into  any 
agreement  or  agreements  with  each  other  to  aid  in  improving  navi- 
gation and  to  prevent  and  control  floods  on  boundary  waters  of  said 
States  and  the  waters  tributary  thereto.  And  said  States,  or  any 
two  of  them,  may  agree  with  each  other  upon  any  project  or  proj- 
ects for  the  purpose  of  making  such  improvements,  and  upon  the 
amount  of  money  to  be  contributed  by  each  to  carry  out  such  proj- 
ects. The  Secretary  of  War  is  authorized  and  directed  to  make  a 
survey  of  any  project  proposed,  as  aforesaid,  by  said  States,  or  any 
two  of  them,  to  determine  the  feasibility  and  practicability  thereof 
and  the  expenses  of  carrying  the  same  into  eflFect  and  what  share  of 
such  expenses  should  be  borne  by  the  respective  States,  local  inter- 
ests, or  by  the  National  Government.  If  the  Secretary  of  War  ap- 
proves any  such  projects,  he  may  authorize  the  States  to  make  such 
improvements  at  their  own  expense,  but  under  his  supervision.. 
That  the  sum  of  $25,000,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated^  out  of  any  funds  in  the  Treasury  of  the 
United  States  not  otherwise  appropriated,  for  the  purpose  of  en- 
abling the  Secretary  of  War  to  make  the  surveys  and  estimates 
herein  contemplated.    (40  Stat.  266.) 

This  was  section  5  of  the  rivers  and  harbors  appropriation  act  for  the  year 
1917,  cited  above. 

§  9908b.  (Act  March  2,  1919,  c.  95,  §  1.)  Limitation  upon  cost  of 
projects. 
No  work  shall  be  undertaken  upon  any  new  project  herein  adopt- 
ed unless  the  Secretary  of  War  shall  be  of  the  opinion  that,  based 
upon  the  cost  at  the  time  of  entering  upon  the  work,  the  project 
can  be  completed  at  a  cost  not  greater  than  40  per  centum  in  excess 
of  the  estimate  of  cost  in  the  report  upon  such  project.  (40  Stat. 
1286.) 

This  section  is  a  part  of  {  1  of  the  rivers  and  harbors  appropriation  act 
for  1919,  cited  above. 

§  9908c.  (Act  March  2,  1919,  c.  95,  §  6.)     Examinations,  surveys, 
and  contingencies;   appropriation. 

For  examinations,  surveys,  and  contingencies  for  rivers  and  har- 
bors for  which  there  may  be  no  special  appropriation,  the  sum  of 
$250,000  is  hereby  appropriated:    Provided,  That  no  preliminary 
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examination,  survey,  project,  or  estimate  for  new  works  other  than 
those  designated  in  this  or  some  prior  Act  or  joint  resolution  shall 
be  made:  Provided  further.  That  after  the  regular  or  formal  re- 
ports made  as  required  by  law  on  any  examination,  survey,  project, 
or  work  under  way  or  proposed  are  submitted  no  supplemental  or 
additional  report  or  estimate  shall  be  made  unless  ordered  by  a  con- 
current resolution  of  Congress:  And  provided  further,  That  the 
Government  shall  not  be  deemed  to  have  entered  upon  any  project 
for  the  improvement  of  any  waterway  or  harbor  mentioned  in  this 
Act  until  funds  for  the  commencement  of  the  proposed  work  sViaU 
have  been  actually  appropriated  by  law.     (40  Stat.  1287.) 

This  section  is  a  part  of  (  6  of  the  rivers  and  harbors  appropriation  ad 
for  1019,  cited  above. 
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§  9910.  (Act  March  3,  1899,  c.  425,  §  10.)     Obstruction  of  xMJ^^y^^^' 
ble  waters  prohibited;  approval  of  plans  for  wharves,  et^-  »    ^' 


cavations  in  channels. 

I.  Power  of  states  in  absence  of  fed- 
eral statu te^— The  control  of  interstate 
commerce  vested'  in  Congress  is  mod* 
ified  by  this  section  and  Gomp.  St.  1916, 
§  9971,  in  the  matter  of  bridges  over 
navigable  streams  located  in  a  single 
state,  and  concurrent  power  over  such 
bridges  is  vested  in  the  state.  Kaw 
Valley  Drainage  Dist.  of  Wyandotte 
County  V.  Missouri  Pac.  Ry.  Co.,  161 
P.  937,  99  Kan.  188. 

3.  Construction  and  operation  of  stat- 
ute in  general^— A  fish-trap  erected  in 
Alaskan  waters,  over  which  the  United 
States  has  maritime  jurisdiction,  with- 
out authority,  is  a  purpresture  which 
may  be  removed  by  the  government. 
Alaska  Pacific  Fisheries  v.  U.  S.,  240 
F.  274,  153  C.  C.  A.  200. 

Any  diversion  of  water  from  the  Ni- 
agara river  on  the  American  side  in 
such  quantity  as  substantially  to  in- 
terfere with  the  navigable  capacity  of 
that  river  or  the  connected  lakes,  or 
which  in  any  substantial  degree  alters 
or  modifies  the  course,  location,  or 
channel  of  either  of  those  waterways, 
is  prohibited  by  this  section,  unless  in 
advance  recommended  by  the  Chief  of 
Engineers  and  authorized  by  the  Sec- 
retary of  War.    30  Op.  Atty.  Gen.  217. 

When  federal  authorities  pursuant  to 
this  section  undertook  to  stop  indis- 
criminate removal  of  sand  and  gravel 
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from  bed  of  St  Clair  river  a€; 
of  Lake  Huron,  they  were  mer* 
serting  paramount  right  of  gove 
McMorran  Milling  Co.  v.  C.  S- 
Co.,  167  N.  W.  990,  201  Mich^ 

13.  — —  Waters  field  navigalyi^^.  .^ 
ters  of  tlie  United  States^The  ^^^i 
go  river  is  a  navigable  stream,  '^^at. 
the  control  of  the  federal  govef*^ 
Walsh  v.  City  of  Chicago.  201  Hi- 
584. 


PP" 


17.  AtRrmatively  authorized  o^     ^rxom 
tions  er  iniprovements.p-A  permi<^   ^£sh 
the  War  Department  to  establisb    ^^rea 
trap  in  navigable  waters  on  ^*^c^^^^  ^ 
of  Alaska  does  not  confer  any  ri^**    . 
property  in  the  |^ite  mentioned  ti*^^jc,' 
It  amounts  to  no  more  than  a  ^^'^^^kp 
cate    from    that    department   th***^        . 
erection  of  a  fish  trap  there  will  ^^^^  ^. 
terfere  with  navigation.    Thlinket  ^?i, . 
ing  Co.  V.  Harris  &  Co.,  5  Alaska-,  ^j^l 
Columbia  Salmon  Co.  v.  Berg,  5    -^^ 

^'^^  ^S-  w)ve 

A  city  can  be  given  power  to  i***P     j^g 
and  control  a  public  harbor  witl****    jjj. 
limits  to  promote  navigation  and.^  ^joby 
merce.    City  of  Long  Beach  v.  \^^^^ 
(Cal.)  166  P.  333.  _^    .,„. 

Hurd^s  St.  111.  1917,  c.  114,  §  ^^;Jjiy 
der  wliich  an  elevated  railway  ^*^^^and 
and  its  predecessors  were  organi^^^^^.^ng 
Chicago  ordinance  April  7,  1892 »    soi>^^ 
right  to  construct  bridge  acros^    ^ 
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branch  of  Chicago  river,  did  not  give 
defendant  the  irrevocable  right  to  main- 
tain bridge  as  originally  constructed, 
where,  by  reason  of  changed  conditions, 
it  became  an  unreasonable  Interference 
with  traffic  on  the  river.  People  v. 
Metropolitan  West  Side  Elevated  Ry. 
Co.  (111.)  120  N.  E.  748. 

.  20.  Rights  of  riparian  owners  to 
erect  structures  on  navigable  waters- 
Riparian  owner  of  lands,  bounded  by 
or  extending  to  high-water  mark  of  tide 
waters  or  navigable  streams  and  lakes, 
without  the  consent  of  state,  cannot 
build  any  structure  upon  submerged 
land  between  ordinary  high  and  low 
water  marks.  Thiesen  v.  Gulf,  F.  dc 
A.  Ry.  Co.  (Fla.)  78  So.  491. 

Interference  with  the  public  right  of 
passage  between  high  and  low  water 
mark  must  be  limited  by  necessity,  and 
a  pier  constructed  by  the  riparian  own- 
er over  such  land  is  an  unnecessary  ob- 
struction unless  there  is  free  passage  un- 
der it  over  the  entire  foreshore.  Barnes 
V.  Midland  Railroad  Terminal  Co.,  112 
N.  E.  926,  218  N.  Y.  91,  modifying  order 
131  N.  Y.  S.  750,  147  App.  Div.  89,  and 
reversing  judgment  146  N.  Y.  S.  1033, 
161  ^App.  Div.  621. 

Fences,  barriers,  platforms,  pavilions, 
and  other  structures  of  a  private  amuse- 
ment park,  constructed  by  the  grantee 
on  lands  under  navigable  water  between 
high  and  low  water  mark,  although  an 
interference  with  the  public  use  of,  and 
access  to,  such  lands,  cannot  be  enjoined 
where  the  grant  of  such  lands  from  the 
state  was  unqualified.  People  v.  Steep- 
lechase Park  Co.,  113  N,  B.  521,  218 
N.  Y.  459,  modifying  judgment  151  N. 
Y.  S.  157,  165  App.  Div.  231,  which  af- 
firmed judgment  (Sup.)  143  N.  Y.  S. 
503,  82  Misc.  Rep.  247. 

PlaintifiE  corporation  had  right  to 
build  pier  into  New  York  Bay  on  land 
in  front  of  its  upland.  Consumers*  Coal 
&  Ice  Co.  V.  City  of  New  York  (Sup.) 
169  N.  Y.  S.  92,  181  App.  Div.  3S8. 

No  person  has  the  right  to  build  or 
maintain  such  erections,  whether  by 
virtue  of  a  grant  from  state  authorities 
or  otherwise,  as  will  prevent  the  rea- 
sonably free  and  unobstructed  enjoy- 
ment by  all  the  citizens  of  the  state  of 
a  right  of  passage  across  lands  over 
which  the  tides  ebb  and  flow.  Aquino 
v.  Ricgelman  (Sup.)  171  N.  Y.  S.  716. 

The  littoral  owner  is  entitled  to  access 
to  navigable  water  on  the  front  of 
which  his  land  lies  and,  subject  to  state 
and  federal  regulation,  may  build  a 
wharf  out  to  the  navigable  waters. 
State  V.  Cleveland  &  P.  R.  Co.  (Ohio) 
113  N.  E.  677,  L.  R.  A.  1917A,  1007. 

21.  —Burden  of  proof.— On  a  libel 
against  a  municipality,  which  had  laid 
a  large  sewer  pipe  on  the  bed  of  a  bay, 
which  it  was  claimed  caused  the  de- 
struction of  libelant's  vessel,  the  munici- 
pality has  tlie  burden  of  justifying  the 
laying  of  the  pipe  in  the  harbor,  and  of 


showing  that  the  pipe  was  within  the 
then  established  harbor  lines.  Thorn  v. 
City  of  South  Amboy,  N.  J.  (D.  O.)  236 

F.  289. 

28.  Damages,  recovery  ofy— Evidence 
held  insufficient  to  sustain  the  allega- 
^on  of  a  libel  that  an  injury  to  the 
bottom  of  libelant's  steamer  was  caused 
by  striking  rocks  thrown  up  by  respond- 
ent dredging  company  in  the  course  of 
its  work.    New  England  S.  S.  Co.  v.  R. 

G.  Packard  Dredging  Co.,  239  F.  120, 
152  C.  C.  A.  162. 

A  pile  driver,  used  with  a  catamaran 
in  repairing  a  ferry  rack  in  the  Hudson, 
held  liable,  under  this  section,  for  the 
action  of  one  of  its  crew  in  throwing 
the  ends  cut  from  piles  on  the  catamar- 
an into  the  river.  The  Pile  Driver  No. 
2,  239  F.  489,  152  C.  C.  A.  367. 

Evidence  held  not  to  sustain  the  al- 
legation of  a  libel  that  an  obstruction 
on  the  bottom  of  the  Erie  Canal,  which 
caused  the  sinking  of  libelant's  canal 
boat,  was  a  stone  negligently  dropped 
into  the  canal  by  respondent's  subcon- 
tractors, working  on  the  banks.  Wan- 
dell  v.  Murray,  239  F.  847, 152  C.  C.  A. 
633. 

Evidence  held  not  to  sustain  a  finding 
that  a  submerged  pile  in  a  navigable 
stream,  upon  which  it  was  claimed  that 
libelant's  launch  struck  and  was  sunk, 
was  placed  and  left  there  by  respondent. 
The  Oakland,  241  F.  66,  154  C.  C.  A. 
66. 

A  municipality,  which  laid  a  sewer 
pipe  in  a  navigable  bay  near  a  dock, 
is  liable  where  libelant's  power  boat 
was  driven  from  its  moorings  in  a 
storm,  wedged  between  the  pipe  and  the 
dock,  and  destroyed  by  pounding  of  the 
sea.  Thom  v.  City  of  South  Amboy,  N. 
J.  (D.  C.)  236  F.  289. 

A  riparian  owner,  who  lawfully  dug 
a  ditch  in  bed  of  river,  is  not  liable 
for  death  of  one  drowned  therein,  who 
came  upon  his  land  and  went  into  riv- 
er to  bathe,  particularly  where  there 
were  sheathinga  above  water,  which 
should  have  warned  him  of  the  ditch, 
and  no  public  highway  at  that  point 
led  to  river.  Caboni  v.  Union  Carbide 
Co.  (D.  C.)  236  F.  302. 

Injury  to  a  lighter  in  tow  by  striking 
submerged  pilings  off  a  pier  held  due 
solely  to  the  negligence  of  a  contractor 
with  the  city  for  the  removal  of  the  end 
of  the  pier,  which  had  left  the  pilings 
without  marking.  The  Leslie  (D.  C.) 
241  F.  943. 

A  municipality,  as  a  riparian  owner, 
may  construct  a  breakwater  to  protect 
its  property;  but,  if  it  so  obstructs  a 
stream  as  to  divert  it  and  damage  prop- 
erty of  another  riparian  owner,  it  is 
liable.  Boise  Development  Co.  v.  Boise 
City,  167  P.  1032,  30  Idaho,  675. 

Report  by  a  contractor  to  dredge  a 
dock,  after  completing  the  work,  that  it 
was  free  from  obstructions,  may  be 
considered  on  the  question  of  the  dock 
owner  using  reasonable  care,  relative 
to  liability  for  injury  to  a  vessel  in 
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the  dock.  Rockland  &  Rockport  Lime 
Co.  V.  Coe-Mortimer  Co.,  98  A.  657, 
115  Me.  184. 

Evidence  held  to  sustain  verdict  for 
owner  of  upper  miUdam  for  damages 
by  increasing  height  of  lower  dam,  so 
as  to  interfere  wiUi  and  destroy  his 
power.  Carleton  ▼.  Camden-Anchor- 
Rockland  Mach.  Co.,  103  A.  470,  117 
Me.  251. 

The  matter  of  damages  for  obstruc- 
tion of  a  water  course  is  a  question  of 
fact  for  the  trial  justice,  and  in  the  ab- 
sence of  error  of  law  his  finding  must 
be  sustained.  Olney  v.  CuUuloo  Park 
Co.  (Sup.)  169  N.  Y.  S.  ,843,  182  App. 
Div.  560. 

30.  Injunctive  reilef^-^wner  of  up- 
land held  not  entitled  to  enjoin  main- 
tenance of  improvements  placed  on 
tidelands  separating  his  upland  from 
the    ocean;      such    improvements    not 


interfering  with  his  right  of  access  for 
purposes  of  navigation.  Sheldon  t. 
Messerschmidt,  247  F.  104,  159  C.  C. 
A.  322. 

The  obstruction  of  the  flow  of  a  oav- 
igable  river,  though  it  is  but  little 
used  for  navigation,  is  a  public  nni- 
sance,  which  may  be  abated  by  in- 
junction. Bissell  Chilled  Plow  Works 
v.  South  Bend  Mfg.  Co.  (Ind.  App.) 
Ill  N.  E.  932. 

Proposal  being  to  confine  temporary 
structures  in  New  York  Bay  witliin  old 
bulkhead  line  to  aid  in  meeting  nation- 
al emergency  of  war,  with  all  ^^^uterB 
from  old  bulkhead  line  unincuni&beTed, 
court  will  not  grant  temporary  Injunc- 
tion against  such  structures,  in  absence 
of  full  proof  of  littoral  owner*s  legal 
injury.  Consumers*  Coal  &  Ice  O5o.  v. 
City  of  New  York  (Sup.)  169  N.  Y.  S. 
92,  181  App.  Div.  388. 


§  9912.  (Act  March  3,  1899,  c.  425,  §  11.)     Establishment  of  hauler 
lines. 


2.  Power  to  establish  or  modify  har- 
bor lineSaF-The  property  of  a  riparian 
owner  on  a  tidal  stream  was  not  taken 
merely  because  he  was  prevented  by 
United  States  officers  under  this  section 
and  Comp.  St.  1916,  §  9923,  from  re- 
newing the  sheet  piling  protecting  his 
marine     railway,     or     rebuilding     his 


wharf,  where  the  pUing  and  wharf  were 
below  the  mean  high-water  lin^  and 
within  the  harbor  area  as  definecf  con- 
formably to  Act  Aug.  11,  1888,  §  12. 
WiUink  v.  U.  S..  36  S.  Ct.  422,  240  U. 
S.  572,  60  L.  Ed.  808,  affirming  jwdg- 
ment  49   Ct.   CI.   701. 


§  9918.  (Act  March  3,  1899,  c.  425,  §  13.)     Depositing  refuse 
navigable  waters  prohibited. 


in 


2.  Obstructions  to  navigation.— De- 
positing refuse  matter  in  tributary  of 
navigable  river  constitutes  violation  of 
this  section,  though  navigation  is  not 
impeded  or  obstructed  thereby.  Myr- 
tle Point  1>ansp.  Co.  v.  Port  of  Co- 
quillc  River,  168  P.  625,  86  Or.  311. 

6.  Damages  caused  by  ob8truction8.<^ 


A  decree  affirming  holding  contractors 
on  the  Erie  Canal  in  part  in  faalt  for 
stranding  of  two  canal  boats  oxx  Btones 
left  on  bottom  of  the  canal,  aJ>d  tlie 
boats  also  in  fault  for  negligent  '^^y 
igation.  Otts  v.  I.  M.  Lwdin^o*^* 
Sons,  229  F.  538,  143  C.  C.  A.  e06,  af- 
firming decree  (D.  C.)  229  F.  4©-^ 


§  9919.  (Act  March  3,  1899,  c.  425,  §  14.)     Taking  possession  o^ 
use,  etc.,  of  works,  etc.,  prohibited ;  permits  for  temporary  ^^' 

Construction  and  operation  of  sec-  emment  lock  and  dam  on  Black  ^^ 
tion^— This  section  held  not  to  author-  rior  river,  Ala.  30  Op.  Atty.  Ge«^-  ^^ 
ize  leasing  water  power  created  by  gov- 


§  9920.  (Act  March  3,  1899,  c.  425,  §  15.)     Obstructions  by  vc&sels, 
anchored  or  sunk,  and  floating  timber. 

particular  case.  Strathleven  Stea^^^^lf 
Co.  V.  Baulch,  244  F.  412,  157  C?"  ^' 
A.    88,    certiorari    denied    Baol^b 


2.  Construction  in  general— Meaning 
of  words  or  clauses^— Houseboat  towed 
into  creek  where  it  was  tied  up  and 
later  sunk,  waters  of  creek  at  that 
point  being  susceptible  of  navigation, 
was  sunk  in  '^navigable  waters."  De 
Bardeleben  Coal  Co.  v.  Cox  (Ala.  App.) 
76  So.  409,  certiorari  denied  Ex  parte 
Cox   (Sup.)   Id.  911. 

4.  Care  required  In  the  anchorage  of 

vessels.^Whether  the  anchorage  of  a 
vessel  in  a  navigable  channel  is  in  vio- 
lation of  this  section,  as  preventing  or 
obstructing  the  passage  of  other  ves- 
sels,   depends    upon   the   facts   of   the 
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Strathleven  S.   S.   Co..  38  S.  Ot-    «!• 
245  U.  S.  663,  62  Ll  Ed.  537. 

5.  —  Vessels    lawfully    anchored^ 
A  vessel  anchored  in  a  channel    ** 
point   where   other  vessels   navi^*^^ 
with  due  care  can  safely  pass  does  i^ 
violate  this  section,  and  is  not  *^*^^. 
able  with  fault  which  renders   ^^^r^^^V 
ble  for  a  collision.    The  John  G-  M^^ 
lough   (D.  C.)   232  F.  637.  ^^jo 

Plaintiff,  by  tying  boats  to  lo^-        y^ 
of  lumber  company  in  river,   --■***^ 
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obstructed  navigatioD  did  not  violate 
tliis  section.  Myrtle  Point  Transp.  Co. 
V.  Port  of  Coquille  River,  168  P.  625,/ 
86  Or.  311. 

7.  Wrecks,  duty  to  maric^It  is  the 
duty  of  the  crew  of  a  vessel  which 
sinks  in  a  harbor  channel  to  take  rea- 
sonable precautions  to  prevent  injury 
to  their  own  and  other  vessels  from 
collision  with  the  wreck.  The  Drill 
Boat  No.  4  (D.  O.)  233  F.  689. 

The  duty  to  immediately  mark  the 
position  of  a  sunken  vessel  imposed  by 
this  section,  is  a  personal  duty  of  the 
owner,  which  cannot  be  delegated,  so  as 
to  relieve  him  from  responsibility.    Id. 

Law  imposes  on  owner  of  vessel  sunk 
in  navigable  waters  duty  of  taking 
proper  precaution  to  warn  public 
against  dangers  arising  from  obstruc- 
tion. De  Bardeleben  Coal  Co.  v.  Oox 
(Ala.  App.)  76  So.  400,  certiorari  de- 
nied Ex  parte  Cox  (Sup.)  Id.  911. 


10.  —  Damages,      liability      for.^ 

Where  a  vessel  of  the  whaleback  type, 
which  was  able  to  maneuver  as  well 
as  ordinary  steamers  of  that  kind,  was 
expressly  invited  to  proceed  through 
the  Cape  Cod  Canal,  the  canal  com- 
pany cannot  recover  against  the  owner 
for  damages  due  to  the  blocking  of 
the  canal  by  the  vessel,  etc.,  which 
sunk  after  stranding  against  the  sides. 
Boston,  Cape  Cod  &  New  York  Canal 
Co.  V.  T.  A.  Scott  Co.  (D.  C.)  251  F. 
356. 

If  vessel  is  sunk  in  navigal^le  waters 
as  result  of  owner's  negligence,  and 
injury  results  in  lawful  use  of  waters, 
owner  is  liable,  but  if  boat  is  sunk  with- 
out negligence,  and  is  abandoned,  own- 
er cannot  be  held  liable  as  for  main- 
taining public  nuisance.  De  Bardeleben 
Coal  Co.  V.  Cox  (Ala.  App.)  76  So.  409, 
certiorari  denied  Ex  parte  Cox  (Sup.) 
Id.  911. 


§  9923.  (Act  Sept  19,  1890,  c   907,  §  11.)     Duty  of  officers  and 
agents. 

Effect  of  acts  of  offloers  and  agents. 
—The  property  of  a  riparian  owner  on 
a  tidal  stream  was  not  taken  merely 
because  he  was  prevented  by  United 
States  officers  under  Comp.  St  1916, 
I  9912,  and  this  section,  from  renew- 
ing the  sheet  piling  protecting  his  ma- 
rine railway,  or  rebuilding  his  wharf, 


where  the  piling  and  wharf  were  below 
the  mean  highwater  Une  and  within  the 
harbor  area  as  defined  conformably  to 
Act  Aug.  11,  1888,  i  12.  Willink  v. 
U.  S.,  36  S.  Ct.  422,  240  U.  S.  572,  60 
L.  Ed.  808,  affirming  judgment  49  Ct 
CL  701. 


§  9935.  (Act  June  29,  1888,  c.  496,  §  3,  as  amended,  Act  Aug.  18, 
1894,  c.  299,  §  3,  and  Act  May  28,  1908,  c.  212,  §  8.)  Dumping 
groimds;  regulation  of  dumping. 

Effect  of  amendment.— Act  Aug.  18,  alty  for  illegal  dumping  in  violation  of 
1894,  i  3,  amending  Act  June  29,  1888,  the  earlier  act  to  $100.  The  6  S.  (D. 
I  3,  did  not  reduce  the  minimum  pen-      C.)  247  F.  348. 

§  9937.  (Act  June  29,  1888,  c.  496,  §  4.)  Disposition  of  dredged 
matter;  penalty. 

Constmotlon  in  generals— Under  this      prosecution  fixing  the  liability.    The  6 
section,  a  libel  for  penalty  can  be  main-       S.  (D.  C.)  247  F.  348. 
tained  without  any  preceding  criminal 


CHAPTER  DD— REGULATION  OF  VESSELS  IN 

PORTS  OF  UNITED  STATES 

This  chapter  includes  a  part  of  "An  act  to  punish  acts  of  interference 
with  the  foreign  relations,  the  neutrality,  and  the  foreign  commerce  of  the 
United  States,  to  punish  espionage,  and  better  to  enforce  the  criminal  laws 
of  the  United  States,  and  for  other  purposes,*'  cited  above.  Said  sections 
constituted  title  II  of  said  act,  and  were  preceded  in  said  act  as  enacted  by 
the  subtitle  "Vessels  in  Ports  of  the  United  States." 

§  9959l^a.  (Act  June  15,  1917,  c.  30,  title  II,  §  1.)     Vessels  In  ports 
of  United  States;   rules  and  regulations  governing  anchorage 
and  movement;  control  and  possession  of  vessels;  powers  of 
Governor  of  Canal  Zone. 
Whenever  the  President  by  i)roclamation  or  Executive  order 
declares  a  national  emergency  to  exist  by  reason  of  actual  or  threat- 
ened war,  insurrection,  or  invasion,  or  disturbance  or  threatened 
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disturbance  of  the  international  relations  of  the  United  States, 
the  Secretary  of  the  Treasury  may  make,  subject  to  the  approval  of 
the  President,  rules  and  regulations  governing  the  anchorage  and 
movement  of  any  vessel,  toreign  or  domestic,  in  the  territorial 
waters  of  the  United  States,  may  inspect  such  vessel  at  any  time, 
place  guards  thereon,  and,  if  necessary  in  his  opinion  in  order 
to  secure  such  vessels  from  damage  or  injury,  or  to  prevent  dam- 
age or  injury  to  any  harbor  or  waters  of  the  United  States,  or  to 
secure  the  observance  of  the  rights  and  obligations  of  the  United 
States,  may  take,  by  and  with  the  consent  of  the  President,  for 
such  purposes,  full  possession  and  control  of  such  vessel  and  re- 
move therefrom  the  officers  and  crew  thereof  and  all  other  per- 
sons not  specially  authorized  by  him  to  go  or  remain  on  board 
thereof. 

Within  the  territory  and  waters  of  the  Canal  Zone  the  Governor 
of  the  Panama  Canal,  with  the  approval  of  the  President,  shall 
exercise  all  the  powers  conferred  by  this  section  on  the  Secretar)' 
of  the  Treasury.     (40  Stat.  220.) 

See  note  at  the  beginning  of  this  chapter. 

Proclamation  issued  under  this  section,  dated  December  3,  1917,  as  follows, 
omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  conferred  upon  me  by  the  provisions  of  the 
said  Act  of  Congress  quoted  herein,  do  hereby  proclaim  that  a  national  emer- 
gency exists  by  reason  of  the  existence  of  a  state  of  war  between  the  United 
States  and  the  Imperial  German  Government, 

"And  the  Secretary  of  the  Treasury  is  therefore  hereby  authorized  to  make 
rules  and  regulations  governing  the  anchorage  and  movement  of  any  vessel 
foreign  or  domestic,  in  the  territorial  waters  of  the  United  States,  and  to 
inspect  such  vessel  at  any  time,  place  guards  thereon,  and,  if  necessary  in  his 
opinion  in  order  to  secure  such  vessels  from  damage  or  injury,  or  to  prevent 
damage  or  injury  to  any  harbor  or  waters  of  the  United  States,  or  to  secure 
the  observance  of  the  rights  and  obligations  of  the  United  States,  to  take,  for 
such  purposes,  full  possession  and  control  of  such  vessel  and  remove  there- 
from the  officers  and  crew  thereof  and  all  other  persons  not  specially  author- 
ized by  him  to  go  or  remain  on  board  thereof." 

§  995914b.  (Act  June  15,  1917,  c.  30,  tide  II,  §  2.)  Same;  failure 
to  comply  with  rules  and  regulations;  seizure  and  forfeiture 
of  vessel. 

If  any  owner,  agent,  master,  officer,  or  person  in  charge,  or  any 
member  of  the  crew  of  any  such  vessel  fails  to  comply  with  any 
regulation  or  rule  issued  or  order  given  by  the  Secretary  of  the 
Treasury  or  the  Governor  of  the  Panama  Canal  under  the  pro- 
visions of  this  title,  or  qbstructs  or  interferes  with  the  exercise  of 
any  power  conferred  by  this  title,  the  vessel,  together  with  her 
tackle,  apparel,  furniture,  and  equipment,  shall  be  subject  to  sei- 
zure and  forfeiture  to  the  United  States  in  the  same  manner  as  mer- 
chandise is  forfeited  for  violation  of  the  customs  revenue  laws: 
and  the  person  guilty  of  such  failure,  obstruction,  or  interference 
shall  be  fined  not  more  than  $10,000,  or  imprisoned  not  more  than 
two  years,  or  both.    (40  Stat.  220.) 

See  note  at  the  beg^inning  of  this  chapter. 

§  995914c.,  (Act  June  15,  1917,  c.  30,  title  II,  §  3.)     Same;  destruc- 
tion or  injury  of  vessels ;   use  of  vessels  as  resort  for  persons 
conspiring  against  United  States. 
It  shall  be  unlawful  for  the  owner  or  master  or  any  other  per- 
son in  charge  or  command  of  any  private  vessel,  foreign  or  domes- 
tic, or  for  any  member  of  the  crew  or  other  person,  within  the  ter- 
ritorial waters  of  the  United  States,  willfully  to  cause  or  permit 
the  destruction  or  injiiry  of  such  vessel   or  knowingly  to  permit 
said  vessel  to  be  used  as  a  place  of  resort  tor  any  person  conspiring 
with  another  or  preparing  to  commit  any  offense  against  the  Unit- 
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ed  States,  or  in  violation  of  the  treaties  of  the  United  States  or  of 
the  obligations  of  the  United  States  under  the  law  of  nations,  or  to 
defraud  the  United  Sfates,  or  knowingly  to  permit  such  vessels 
to  be  used  in  violation  of  the  rights  and  obligations  of  the  United 
States  under  the  law  of  nations;  and  in  case  such  vessel  shall  be 
so  used,  with  the  knowledge  of  the  owner  or  master  or  other 
person  in  charge  or  command  thereof,  the  vessel,  together  with 
her  tackle,  apparel,  furniture,  and  equipment,  shall  be  subject  to 
seizure  and  forfeiture  to  the  United  States  in  the  same  manner 
as  merchandise  is  forfeited  for  violation  of  the  customs  revenue 
laws;  and  whoever  violates  this  section  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  two  years,  or  both.  (40 
Stot.  220.) 

See  Date  at  the  beginning  of  this  chapter. 

§'9959i4d.  (Act  June  15,  1917,  c  30,  title  II,  §  4.)     Same;  enforce- 
ment of  Title. 
The  President  may  employ  such  part  of  the  land  or  naval  forces 
of  the  United  States  as  he  may  deem  necessary  to  carry  out  the 
purpose  of  this  title.  (40  Stat.  220.) 

See  note  at  the  beginning  of  this  chapter. 


CHAPTER  E— BRIDGES  OVER  NAVIGABLE  WA- 
TERS 


Sec. 

9962,  9063.  Bridges  lawful  structures 
and  post  routes. 

9964.  Obstructions  to  navigation  by 
bridges;  lights  and  other  sig- 
nals ;  draws ;    tolls. 

9965-9968.  Compliance  with  orders, 
etc. 

9970.  Obstruction  to  navigation  by 
bridges ;  notice  to  alter ;   penal- 


Sec. 

ty  on  failure  to  alter ;  appeal  to 

Supreme  Court. 
9971.  Construction  of  bridges,  etc.,  over 

navigable  waters;    approval  of 

plans. 
9973.  Regulations  for  drawbridges  over 

navigable  waters;    violation  of 

rules ;   penalty. 


Bridges  law- 


§§  9962,  9963.  (Act  March  23,  1906,  c.  1130,  §§  2,  3.) 
ful  structures  and  post  routes/ 

Cited    without    definite    applioatlon, 

Lincoln    County   v.    Coast   Bridge   Co. 
(D.  C.)  231  F.  468. 

§  9964.  (Act  March  23,  1906,  c.  1130,  §  4.)     Obstructions  to  navi- 
gation by  bridges ;  lights  and  other  signals;  draws;  tolls. 

of  a  drawbridge  to  promptly  open  the 
draw  on  signal  from  an  approaching 
vessel,  as  required  by  this  section,  held 
to  raise  a  presumption  of  negligence,  in 
a  suit  for  injury  to  a  vessel.  Great 
Lakes  Towing  Co.  v.  Masaba  S.  S.  Co., 
237  F.  577,  150  C.  C.  A.  459. 

In  a  suit  for  injury  to  a  vessel 
through  the  alleged  negligence  of  bridge 
tenders  employed  by  respondent,  the 
failure  of  respondent  to  produce  their 
testimony  raises  a  damaging  presump- 
tion. The  Louise  Rugge,  239  F.  458, 
152  C.  C.  A.  336,  affirming  decree  (D. 
C.)  234  F.  768, 

Cited    without    definite    application, 

Lincoln  County  v.  Coast  Bridge  Co.  (D. 
C.)  231  F.  468, 


Liability  for  obstruotion^— A  corpora- 
tion contractor  for  building  a  bridge 
across  a  navigable  stream  cannot  shift 
the  responsibility  for  negligently  im- 
peding navigation  by  a  temporary 
bridge  upon  the  public  authorities  with 
whom  it  contracted.  The  Louise  Rugge 
(D.  C.)  234  F.  768,  decree  affirmed  (C. 
C.  A.)  239  F.  458. 

Injury  to  bridge  obstructing  naviga- 
tion.—Whether  slight  narrowing  of 
span  of  bridge  over  navigable  waters 
was  proximate  canse  of  vessel  injury- 
ing  it  is  a  question  for  jury  on  conflict- 
ing evidence  as  to  point  of  collision. 
Savannah  &  N.  Y.  Transp.  Co.  v.  Klar- 
en  Bridge  Co.  (C.  C.  A.)  252  F.  499. 

Preftumptions.^Failure  of  the  owner 
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§§  9965-9968.  (Act  March  23,  1906,  c.  1130,  §§  5-8.)  Compliance 
with  orders,  etc. 

CitMl    without    flellnito    application, 

Lincoln  County  v.  Coast  Bridge  Co.  (D. 
C.)  231  F.  468. 

§  9970.  (Act  March  3,  1899,  c.  425,  §  18.)  Obstruction  to  naviga- 
tion by  bridges;  notice  to  alter;  penalty  on  failure  to  alter; 
appeal  to  Supreme  Court. 


I.  Constitutionality      of      statuto^F- 

This  section  held  valid  under  power 
to  regulate  interstate  commerce,  in  so 
far  as  it  applies  to  a  bridge  over  an 
interstate  stream  constructed  under  Act 
July  U;  1862,  and  Act  Feb.  17,  1866. 
U.  S.  V.  Lfouisville  Bridge  Co.  (D.  C.) 
233  F.  270. 

3.  Conatruotion  of  statute  in  general. 

— ^Declaration  by  Congress  in  Act  July 
14,  1862,  and  Act  Feb.  17,  1865,  that 
a  bridge  across  the  Ohio  river  erected 
in  accordance  with  the  acts  should  be 
a  post  route,  was  repealed  by  this  sec- 
tion. Louisville  Bridge  Co.  y.  U.  S., 
37  S.  Ct.  158,  242  U.  S.  409,  61  L.  Ed. 
395,  affirming  decree  U.  S.  v.  Louisville 
Bridge  Co.  (D.  C.)  233  F.  270. 

Bridge  over  navigable  waters,  built 
according  to  plans  approved  by  Secre- 
tary of  War,  as  required  by  River  and 
Harbor  Act,  as  amended  by  Act  July 
13,  1892,  §  3,  and  repaired  on  his  di- 
rection, as  required  by  this  section,  may 
not  as  a  nuisance,  because  of  narrow- 
ing of  original  width,  be  injured  with- 
out liability  by  a  passing  vessel;  but 
the  test  is  whether  the  narrowing  was. 
a  proximate  cause  of  the  collision. 
Savannah  &  N.  Y.  Transp.  Co.  v.  Klar- 
en  Bridge  Co.   (C.  C.  A.)  252  F.  499. 

Act  Cong.  Sept.  19,  1890,  and  amend- 
atory acts,  including  this  section,  did 
not  divest  courts  of  Illinois  of  juris- 
diction of  suit  to  compel  defendant,  ele- 
vated railway  company,  to  reconstruct 
abutments  and  piers  of  its  bridge  acrosa 
South  branch  of  Chicago  river,  a  nav- 
igable stream  wholly  within  the  state, 
go  as  not  to  seriously  obstruct  navi- 
gation, although  the  bridge  when  built 
was  not  an  unreasonable  obstruction  to 
navigation.  People  v.  Metropolitan 
West  Side  Elevated  Ry.  Co.  (lU.)  120 
N.  E.  748. 

6.  Removal  or  alteration  of  bridges. 

— Company  which  has  erected  a  bridge 
over  the  Ohio  river  under  Act  July  14, 
1862,  and  Act  Feb.  17,  1865,  has  no 


irrepealable  franchise  to  maintain  its 
bridge  as  originally  constructed,  and  en- 
titled to  compensation  under  Const 
Amend.  5,  where  Congress  under  ite 
power  to  regulate  commerce  required 
changes  in  the  interest  of  navlgatloa. 
Louisville  Bridge  Co.  v.  U.  S.,  37  S. 
Ct.  158,  242  U.  S.  409,  61  K  Ed.  395, 
affirming  decree  U.  S.  v.  LiouiBTille 
Bridge  Co.  (D.  C.)  233  F.  270. 

The  duty  of  a  railroad  company  to 
restore  a  stream  or  highway  crossed 
by  its  road  is  continuing,  and,  if  cross- 
ing becomes  inadequate  to  meet  the 
new  and  altered  conditions  of  the  coun- 
try, it  is  the  duty  of  the  railroad  to 
make  such  alterations  as  will  meet  the 
present  needs  of  the  public.  People  t. 
Metropolitan  West  Side  Elevated  Ry. 
Co.  (111.)  120  N.  B.  748. 

Since  police  power  of  state  or  federal 
government  cannot  be  contracted  away, 
neither  the  state  of  Illinois,  under 
Kurd's  Rev.  St.  111.  1917,  c.  114,  |  20. 
under  which  defendant  elevated  railway 
company  and  its  predecessors  were  or- 
ganized, nor  the  city  of  Chicago,  under 
ordinance  April  7,  1892,  giving  right  to 
construct  bridge  across  South  branch  of 
Chicago  river,  would  be  estopped  from 
requiring  defendant  to  remodel  its 
bridge,  so  as  not  to  obstruct  navigation. 
Id. 

To  recover  for  obstruction  to  nafi- 
gation  by  bridge,  plaintiff  need  not 
show  that  the  Secretary  of  War  has 
not  proceeded  under  this  act  to  as- 
certain that  the  bridge  is  an  unrea- 
sonable obstruction  to  free  navigation. 
Chew  V.  Pennsylvania  R.  Co.  (N.  J.)  98 
A.  319. 

12.  Altentlons  or  changes  In  bridges 
as  taking  of  property.— To  require  an 
owner  of  a  bridge  over  a  navigable  riv- 
er to  alter  it,  so  as  to  prevent  ob- 
stmctiona  to  navigation,  does  not  con- 
stitute a  taking  of  proparty,  within 
Const.  U.  S.  Amend.  5.  U.  S.  v.  Louis- 
Tllle  Bridge  Co.  (D.  O.)  233  F.  270. 


§9971.  (Act  March  3,  1899,  c.  425,  §  9.)     Construction  of  bridges, 
etc.,  over  navigable  waters;  approval  of  plans. 

supreme.    Chicago  Transp.  Co.  v.  Penn- 
sylvania Co.  (D.  C.)  246  F.  190. 

The  control  of  interstate  conunerce 
vested  in  Congress  is  modified  by  this 
act  in  the  matter  of  bridges  over  nav- 
igable streams  located  in  a  single  state, 
and  concurrent  power  over  such  bridg- 
es la  vested  in  the  state.   Eaw  Valley 


2.  Power  of  states  In  absenoe  of  fed- 
eral legi8latlon.-<-Where  Congress  has 
not  already  legislated  to  the  contrary, 
the  power  of  a  state  to  authorize  the 
construction  of  bridges  over  navigable 
streams  wholly  within  the  state,  and 
incidentally  to  determine  what  struc- 
tures will  interfere  with  navigation,  is 
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Drainage  Dlst.  of  Wyandotte  County  y. 
Missouri  Pac.  Ry.  Go^  161  P.  937,  99 
188. 


5.  Cdnstruotlon  and  operation  of 
ttatutea  permitting  bridges^— Where 
corporation  organized  under  2  Acts  Ky. 
1855-58,  c.  747.  and  1  Acts  Ky.  1861- 
63,  c.  385,  constructed  bridge  under 
Acta  Cong.  July  14,  1862,  and  Feb.  17, 
1865,  requirement  in  charter  that  bridge 
should  not  obstruct  navigation  further 
than  authorized  by  federal  laws  and  de- 
cisions means  that  it  should  always 
meet  those  requirements.  U.  S.  v. 
LiOuisviUe  Bridge  Co.  (D.  C.)  233  F. 
270. 

In  action  brought  by  state  of  New 
York  to  restrain  railroad  company 
building  bridge  over  Hudson  river  un- 
der Act  Cong.  March  13,  1914,  in  ac- 
cordance with  this  act,  and  not  in  ac- 
cordance with  the  provisions  of  Laws 
N.  Y.  1917,  c.  713,  held,  that  the  de- 
termination of  the  Secretary  of  War, 
authorizing  erection  of  the  bridge  un- 
der the  acts  of  Congress,  was  a  deter- 
mination by  the  United  States  that  the 
bridge  to  be  so  built  is  a  lawful  struc- 
ture, and  that  the  state  of  New  York 
18  without  power  to  prescribe  any  oth- 
er structure,  and  state  legislation  pre- 
scribing any  other  cannot  overrule  the 
federal  authority.  People  v.  Hudson 
River  Connecting  R.  Corporation  (Sup.) 
171  N.  Y.  S.  971. 

Under  St.  Wis.  1915,  S  1321a,  as 
amended  Laws  1015,  c.  418,  and  Act 
March  3,  1890,  §  9,  the  War  Depdrt- 
ment's  approval  of  bridge  plans  need 
not  be  obtained  before  procedural  steps 
for  the  construction  and  payment  for 
the  bridge  are  taken.  State  v.  Steven- 
son, 161  N.  W.  1,  164  Wis.  569. 

18.  Bridge  a  nuisance  or  unlawful  ob- 
struction.^—Although  an  elevated  rail- 
way company's  bridge  across  South 
branch  of  Chicago  river  was  built  by 
authority  of  law,  state  and  federal,  it 
did  not  remain  a  lawful  structure, 
where,  by  reason  of  changed  conditions 
and  increased  demands  of  commerce 
and  navigation,  it  became  an  unreason- 
able interference  with  traffic  on  the 
river.    People    v.    Metropolitan    West 


Side  Elevated  Ry.  Co.  (IIL)  120  N.  B. 
748. 

Where  the  federal  government  and 
the  state  have  concurrent  jurisdiction 
of  the  bridging  of  a  navigable  stream 
located  entirely^  within  one  state,  a 
bridge  erected  without  the  sanction  of 
the  War  Department  and  without  re- 
gard to  public  and  private  rights  is  a 
public  nuisance  and  may  be  abated 
though  a  part  of  an  interstate  railroad 
highway.  Kaw  Valley  Drainage  Diet, 
of  Wyandotte  County  v.  Missouri  Pac. 
Ry.  Co.,  161  P.  937,  99  Kan.  188. 

20.  Bridge  not  jiulsance  or  unlawful 
obstruotlouy— See  Savannah  &  N.  Y. 
Transp.  Co.  v.  Klaren  Bridge  Co.  (O. 
C.  A.)  252  F.  499. 

A  bridge  across  the  Chicago  river, 
built  under  authority  from  the  state  and 
according  to  plans  approved  by  the 
Secretary  of  War,  held  a  lawful  struc- 
ture. Chicago  Transp.  Co.  v.  Pennsyl- 
vania Co.  (D.  C.)  246  F.  190. 

22.  — —  Burden  of  proof  and  pre- 
sumptions^—It  will  be  presumed  that 
construction  of  a  bridge  over  navigable 
stream  was  with  approval  of  plans,  as 
required  by  Act  March  23,  1906,  and 
so  need  not  be  alleged  and  proved  by 
plaintiff  suing  on  the  contractor's 
bonds.  National  Surety  Co.  v.  Lincoln 
County,  Mont,  238  F.  705,  151  C.  C. 
A.  555,  affirming  judgment  Lincoln 
County  V.  Coast  Bridge  Co.  (D.  C.)  231 
F.  468. 

In  a  suit  for  injury  to  a  vessel 
through  the  alleged  negligence  of  bridge 
tenders  employed  by  respondent,  the 
failure  of  respondent  to  produce  their 
testimony  raises  a  damaging  presump- 
tion. The  Louise  Rugge,  239  F.  458, 
152  C.  C.  A.  336,  affirming  decree  (D. 
C.)  234  F.  768. 

27.  injunctivo  rollef^— In  suit  to  com- 
pel an  elevated  railway  company  to  re- 
move and  reconstruct  abutments  and 
pier  projections  of  its  bridge  across  and 
over  South  branch  of  Chicago  river, 
60  as  to  provide  a  clear  navigable  chan- 
nel of  at  least  150  feet,  held,  under 
the  evidence,  that  bridge  was  a  seri- 
ous obstruction  to  navigation.  People 
V.  Metropolitan  West  Side  Elevated  Ry. 
Co.  (lU.)  120  N.  E.  748. 


§  9973.  (Act  Aug.  18,  1894,  c.  299,  §,  5.)     Regulations  for  draw- 
bridges over  navigable  waters ;  violation  of  rules ;  penalty. 


I.  EfFeot  of  statute^— This  section  and 
the  regulations  of  the  Secretary  of 
War  concerning  the  management  of 
drawbridges  have  no  application  to  the 
case  of  a  railroad  company  which  dos- 
ed its  drawbridge  for  three  days  to 
make  necessary  repairs.  Newark  Ex- 
press &  Transportation  Co.  v.  Dela- 
ware, li.  &  W.  R.  Co.  (Sup.)  08  A.  472. 

1 1/2.  Effect  of  reguiatlons^-ZThe  regu- 
lations for  the  operation  of  steamships 
and  bridges  in  Duluth  harbor,  estab- 
lished by  the  Secretary  of  War  by  au- 
thority of  acts  of  Congress,  have  the 


legal  effect  of  statutes  upon  the  sub- 
jects of  which  they  treat,  and  like  stat- 
utes should  be  interpreted  so  as  to 
give  effect  to  the  intention,  unless  that 
effect  is  contrary  to '  any  permissible 
construction.  Northern  Pac.  Ry.  Co.  v. 
Duluth  S.  S.  Co.  (C.  C.  A.)  252  F.  544. 

134.  Construction  and  application  of 
regulations^— Regulation  10  for  opera- 
tion of  steamships  and  bridges  in  Du- 
luth harbor,  which  provides  that  after 
giving  the  signal  for  opening  the  bridge 
the  pilot  should  watch  for  return  sig- 
nals, and  that  if  a  return  signal  be  not 
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received  the  vessel  shall  be  checked, 
held  applicable,  where  the  draw  of  a 
bridge  was  already  open  and  the  bridge 
tender  made  no  reply  to  the  signal; 
hence  a  vessel  which  was  not  checked 
down,  so  as  to  stop  before  reaching  the 
bridge,  must  be  deemed  at  fault  for  a 
collision  which  resulted  when  the  ten- 
der closed  the  draw.  Northern  Pac 
Ry.  Co.  V.  Duluth  S.  S.  Co.  (C.  C.  A.) 
252  F.  544. 

8.  Liability  of  owner  In  general.— The 
failure  of  the  owner  of  a  drawbridge 
to  provide  means  by  which  the  operator 
can  signal  approaching  boats  in  the 
daytime  in  itself  tends  to  show  negli- 
gence. Great  Lakes  Towing  Co.  v. 
Masaba  S.  S.  Co.,  237  F.  677,  160  C.  O. 
A.  459. 

A  contractor  with  two  counties  to 
operate  a  drawbridge  over  a  navigable 
river  held  not  entitled  to  exoneration 
from  liability  for  injury  to  a  passing 
vessel  througft  negligent  operation  of 
the  draw,  on  the  ground  that  the  coun- 
ties owed  a  public  duty,  which  they 
could  not  delegate.  Wright  &  Cobb 
Lighterage  Co.  v.  Snare  &  Triest  Co., 
289  F.  482,  152  C.  C.  A.  360,  affirming 
decree  (D.  C.)  234  F.  774. 

City  of  New  York  held  liable  for  in- 
jury to  a  passing  vessel  by  collision 
with  the  draw  of  a  bridge  over  Harlem 
River,  due  to  the  negligent  premature 
closing  of  the  draw  while  she  was  pass- 
ing through.  The  Royal  (D.  C.)  233  F. 
296. 

A  railway  company's  refusal  to  per- 
mit a  vessel  to  pass  through  its  draw- 
bridge during  the  Galveston  storm  of 
3915  did  not  violate  Rev.  St.  Tex.  art. 
6485,  and  this  section.  West  v.  Gal- 
veston, n.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  196  S.  W.  343. 

9.  — —  Bridge  tender  at  fault.— Inju- 
ry of  a  steamer  by  striking  the  partly 
opened  draw  of  a  bridge  held,  on  the 
evidence,  due  to  the  concurring  faults 
of  the  towing  tug  and  the  bridge  op- 
erator. Great  Lakes  Towing  Co.  v. 
Masaba  S.  S.  Co.,  237  F.  577, 150  C.  C. 
A.  459. 

Injury  to  a  lighter  by  striking  a 
drawbridge  held  due  to  negligence  of 
bridge  tenders  in  failing  to  raise  the 
draw   to   its   full  height.     The  Louise 
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Rugge,  239  F.  458, 152  C.  C.  A.  336,  af- 
firming decree  (D.  C.)  234  F.  76a 

Injury  to  a  lighter  passing  tbrooj^h 
a  drawbridge  held  due  solely  to  the  ntg- 
ligence  of  the  bridge  tenders  in  failiog 
to  see  the  lighter  and  in  closiog  the 
draw  prematurely.  Wright  &  Cobb 
Lighterage  Co.  v.  Snare  &  Triest  Co., 
239  F.  482,  152  C.  C.  A.  360,  affirming 
decree  (D.  C.)  234  F.  774. 

Injury  to  a  steam  lighter  while  pasi- 
ing  a  temporary  bridge  by  the  prema* 
ture  closing  of  the  draw  held  due  solely 
to  the  negligence  of  those  in  charge  of 
the  bridge  for  which  the  contractor 
operating  the  same  was  liable.  Wright 
&  Cobb  lighterage  Co.  v.  Snare  & 
Triest  Co.  (D.  C.)  234  F.  774,  decree 
affirmed  239  F.  482,  152  C.  C.  A.  360. 

II.  —  Vessel  at  fault.— See  Great 
Lakes  Towing  Co.  v.  Masaba  S.  S.  Co., 
237  F.  577,  150  C.  C.  A.  459. 

13.  — -  Burden  of  proofs— In  a  suit 
for  injury  to  a  vessel  through  the  al- 
leged negligence  of  bridge  tenders  em- 
ployed by  respondent,  the  failure  of 
respondent  to  produce  their  testimonj 
raises  a  damaging  presumption.  The 
Ixjuise  Rugge,  239  F.  458,  152  C.  C.  A. 
336,  affirming  decree  (D.  C.)  234  F. 
768. 

16.  — —  Defenses.— Where  a  steamer 
collided  with  the  draw  of  a  railroad 
bridge  over  a  navigable  river,  and  both 
the  steamer  and  bridge  were  injured, 
the-  railroad  company,  in  event  that  the 
steamer  was  at  fault,  as  well  as  its 
bridge  tender,  may  recoup  against  the 
damages  to  the  steamer  the  damages 
to  its  bridge.  Northern  Pac.  Ry.  Co.  v. 
Duluth  S.  S.  Co.  (C.  C.  A.)  252  F.  544 

18.  — —  Damages.— Where  masts  of  a 
schooner  were  injured  by  coming  into 
collision  with  draw  of  respondent's 
bridge,  and  owner,  instead  of  putting 
in  new  masts,  had  old  masts  cut  down, 
and  sails  cut  down  to  fit  shortened 
masts,  owner,  though  fault  was  that  of 
respondent,  is  entitled  only  to  recover 
for  expenditures  in  changing  the  masts 
and  sails  and  for  the  time  consumed  in 
making  such  changes.  Sanchez  t.  At- 
lantic Coast  line  B.  Co.  (D.  C.)  25aF. 
63a 
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CHAPTER  F— BAMS  AND  WATER  POWER 


Sec. 


0976.  Dams    across   navigable    waters; 

approval  of  plans. 
9978.  Damages     from     flowage,     etc. ; 
lights  and  other  signals;    fish- 
ways. 
9989a.  Niagara  River ;  diversion  of  wa- 
ters ;   permits. 
9989b.  Same;    permit^  for  diversion  of 
waters    and    transmission    of 
power. 
.  9989c.  Same;     unlawful    diversion    of 
waters. 
9989d.  Same;  treaty  with  Great  Brit- 
ain. 


Sec. 

9989e.  Same;  termination  of  force  of 
act. 

9989f.  Same;    appropriation. 

9989g.  Same;  amendment  or  repeal  of 
act. 

9989h.  Same;  temporary  permits  for 
diversion  of  waters;  termi- 
nation of  permits.^ 

99691.  Same ;  temporary  permits  for  di- 
version of  water ;  time  extend- 
ed;  surveys. 

9989J.  Same;  temporary  permits  for 
diversion  of  water. 


§  9976.  (Act  June  21,  1906,  c.  3508,  §  1,  as  amended.  Act  June  23, 
1910,  c.  360.)  Dams  across  navigable  waters;  approval  of 
plans. 


Statutory   authority   for  dams.— The 

franchise  or  privilege  of  damming  back 
the  waters  of  a  navigable  stream  can 
be  granted  only  by  the  state.  Keystone 
Wood  Go.  y.  Susquehanna  Boom  Co., 
240  F.  296,  153  C.  C.  A.  222,  affirming 
judgment  (D.  C.)  235  F.  800. 

A  license  to  construct  a  dam  on  nav- 
igable stream  is  subject  to  navigation 
rights  of  public.  West  Virginia  Pulp  & 
Paper  Co.  of  Delaware  v.  Peck  (Sup.) 
171  N.  Y.  S.  1065. 

Dam  as  obstruction^— Where  flash- 
boards  of  dam  raised  pool  elevation  so 
that    water    impeded    navigation,    the 


dam,  to  the  extent  of  the  flashboards, 
at  least,  was  an  unlawful  structure. 
West  Virginia  Pulp  &  Paper  Go.  of 
Delaware  v.  Peck  (Sup.)  171  N.  Y.  S. 
1065. 

^—  As  nul8ance.^That  a  dam  erect- 
ed for  the^  United  States  in  navigable 
waters  created  unhealthfnl  conditions 
by  making  stagnant' pools  of  water*  did 
not  make  it  a  nuisance,  nor  render  the 
contractor  liable  as  for  maintaining  a 
nuisance.  Ghattanooga  &  Tennessee 
River  Power  Go.  v.  Lawson,  201  S.  W. 
165,  139  Tenn.  354. 


§  9978.  (Act  June  21,  1906,  c.  3508,  §  3,  as  amended,  Act  June  23, 
1910,  c.  360.)  Damages  from  flowage,  etc.;  lights  and  other 
signals;  Rshways. 


Damages  for  flowago^— Act  Gong. 
June  28,  1902,  authorizing  raise  of  wa- 
ter in  Rainy  river  by  dam,  does  not  re- 
lieve dam  owner  from  liability  for  over- 
flowing land;  the  act  providing  that  it 
does  not  relieve  against  liability  for 
damage  to  private  property.  Erickson 
y.  ^£innesota  &  Ontario  Power  Go. 
(Minn.)  158  N.   W.  979. 

Private  contractor,  building  dam  to  be 
deeded  to  the  United  States  in  naviga- 
ble stream  under  direction  and  accord- 


ing to  specifications  of  the  United 
States,'  is  liable  only  to  the  same  .ex- 
tent as  the  government,  which  is  not 
liable  for  the  consequential  damages  to 
a  tenant  at  will  of  one  who  has  been 
compensated  for  land  taken,  by  alterna- 
tive overflow  and  recession  of  water, 
causing  stagnation  and  breeding  mos- 
quitoes which  infected  plaintiff  and  his 
family  with  malaria.  Ghattanooga  & 
Tennessee  River  Power  Go.  v.  Lawson, 
201  S.  W.  165,  139  Tenn.  354. 


§  9989a.  (Act  June  29,  1906,  c.  3621,  §  1.)  Niagara  River;  diver- 
sion of  waters ;  permits. 
The  diversion  of  water  from  Niagara  River  or  its  tributaries,  in 
the  State  of  New  York,  is  hereby  prohibited,  except  with  the  con- 
sent of  the  Secretary  of  War  as  hereinafter  authorized  in  section  two 
of  this  Act :  Provided,  That  this  prohibition  shall  not  be  interpret- 
ed as  forbidding  the  diversion  of  the  waters  of  the  Great  Lakes  or 
of  Niagara  River  for,  sanitary  or  domestic  purposes,  or  for  naviga- 
tion, the  amount  of  which  may  be  fixed  from  time  to  time  by  the 
Congress  of  the  United  States  or  by  the  Secretary  of  War  of  the 
United  States  under  its  direction.     (34  Stat.  626.) 

This  section,  and  the  six  sections  next  following,  were  an  act  entitled  "An 
act  for  the  control  and  regulation  of  the  waters  of  Niagara  River,  for  the 
preservation  of  Niagara  Falls,  and  for  other  purposes,"  cited  above. 

Supp.U.S.CoMP.'l^— 145  (2305) 


§   9989b  RIVERS,   HARBORS,  AND  CANALS  (Tit.  63 

§  9989b.  (Act  June  29,  1906,  c.  3621,  §  2.)  Same;  permits  for  di- 
version of  waters  and  transmission  of  power. 
The  Secretary  of  War  is  hereby  authorized  to  grant  permits  for 
the  diversion  of  water  in  the  United  States  from  said  Niagara  River 
or  its  tributaries  for  the  creation  of  power  to  individuals,  companies, 
or  corporations  which  are  now  actually  producing  power  from  the 
waters  of  said  river,  or  its  tributaries,  in  the  State  of  New  York,  or 
from  the  Erie  Canal ;  also  permits  for  the  transmission  of  power 
from  the  Dominion  of  Canada  into  the  United  States,  to  companies 
legally  authorized  therefor,  both  for  diversion  and  transmission,  as 
hereinafter  stated,  but  permits  for  diversion  shall  be  issued  only  to 
the  individuals,  companies,  or  corporations  as  aforesaid,* and  only 
to  the  amount  now  actually  in  use  or  contracted  to  be  used  in  fac- 
tories the  buildings  for  which  are  now  in  process  of  construction, 
not  exceeding  to  any  one  individual,  company  or  corporation  as 
aforesaid  a  maximum  amount  of  eight  thousand  six  hundred  cubic 
feet  per  second,  and  not  exceeding  to  all  individuals,  companies  or 
corporations  as  aforesaid  an  aggregate  amount  of  fifteen  thousand 
six  hundred  cubic  feet  per  second ;  but  no  revocable  permits  shall 
be  issued  by  the  said  Secretary  under  the  provisions  hereafter  set 
forth  for  the  diversion  of  additional  amounts  of  water  from  the  said 
river  or  its  tributaries  until  the  approximate  amount  for  which  per- 
mits may  be  issued  as  above,  to  wit,  fifteen  thousand,  six  hundred 
cubic  feet  per  second,  shall  for  a  period  of  not  less  than  six  months 
have  been  diverted  from  the  waters  of  said  river  or  its  tributaries, 
in  the  State  of  New  York :  Provided,  That  the  said  Secretar}^  sub- 
ject to  the  provisions  of  section  five  of  this  Act,  under  the  limita- 
tions relating  to  time  above  set  forth  is  hereby  authorized  to  grant 
revocable  permits,  from  time  to  time,  to  such  individuals,  compa- 
nies, or  corporations,  or  their  assigns,  for  the  diversion  of  additional 
amounts  of  water  from  the  said  river  or  its  tributaries  to  such 
amount,  if  any,  as,  in  connection  with  the  amount  diverted  on  the 
Canadian  side,  shall  not  injure  or  interfere  with  the  navigable  ca- 
pacity of  said  river,  or  its  integrity  and  proper  volume  as  a  boundary 
stream,  or  the  scenic  grandeur  of  Niagara  Falls ;  and  that  the  quan- 
tity of  electrical  power  which  may  by  permits  be  allowed  to  be 
transmitted  from  the  Dominion  of  Canada  into  the  United  States, 
shall  be  one  hundred  and  sixty  thousand  horsepower:  Provided 
further.  That  the  said  Secretary,  subject  to  the  provisions  of  section 
five  of  this  Act,  may  issue  revocable  permits  for  the  transmission 
of  additional  electrical  power  so  generated  in  Canada,  but  in  no 
event  shall  the  amount  included  in  such  permits,  together  with  the 
said  one  hundred  and  sixty  thousand  horsepower  and  the  amount 
generated  and  used  in  Canada,  exceed  three  hundred  and  fifty  thou- 
sand horsepower :  Provided  always,  That  the  provisions  herein  per- 
mitting diversions  and  fixing  the  aggregate  horsepower  herein  per- 
mitted to  be  transmitted  into  the  United  States,  as  aforesaid,  are 
intended  as  a  limitation  on  the  authority  of  the  Secretary  of  War, 
and  shall  in  no  wise  be  construed  as  a  direction  to  said  Secretary  to 
issue  permits,  and  the  Secretary  of  War  shall  make  regulations  pre- 
venting or  limiting  the  diversion  of  water  and  the  admission  of 
electrical  power  as  herein  stated;  and  the  permits  for  the  trans- 
mission of  electrical  power  issued  by  the  Secretary  of  War  may 
specify  the  persons,  companies,  or  corporations  by  whom  the  same 
shall  be  transmitted,  and  the  persons,  companies,  or  corporations 
to  whom  the  same  shall  be  delivered.    (34  Stat.  626.) 

See  note  to  J  99S9a. 
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§  9989c.  (Act  June  29,  1906,  c  3621,  §  3.)     Same ;  unlawful  diver- 
sion of  waters. 

Any  person,  company,  or  corporation  diverting  water  from  th^ 
said  Niagara  River  or  its  tributaries,  or  transmitting  electrical  pow- 
er into  the  United  States  from  Canada,  except  as  herein  stated,  or 
violating  any  of  the  provisions  of  this  Act,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  two  thousand  five  hundred  dollars  nor  less  than 
five  hundred  dollars,  or  by  imprisonment  (in  the  case  of  a  natural 
person)  not  exceeding  one  year,  or  by  both  such  punishments,  in 
the  discretion  of  the  court.  And,  further,  the  removal  of  any  struc- 
tures or  parts  of  structures  erected  in  violation  of  this  Act,  or  any 
construction  incidental  to  or  used  for  such  diversion  of  water  or 
transmission  of  power  as  is  herein  prohibited,  as  well  as  any  diver- 
sion of  water  or  transmission  of  power  in  violation  hereof,  may  be 
enforced  or  enjoined  at  the  suit  of  the  United  States  by  any  circuit 
court  having  jurisdiction  in  any  district  in  which  the  same  may  be 
located,  and  proper  proceedings  to  this  end  may  be  instituted' under 
the  direction  of  the  Attorney-General  of  the  United  States.  (34 
Stat.  627.) 

See  note  to  (  9989a. 

§  9989d.  (Act  June  29,  1906,  c.  3621,  §  4.)     Same;    treaty  with 
Great  Britain. 
The  President  of  the  United  States  is  respectfully  requested  to 
open  negotiations  with  the  Government  of  Great  Britain  for  the 
purpose  of  effectually  providing,  by  suitable  treaty  with  said  Gov- 
ernment, for  such  regulation  and  control  of  the  waters  of  Niagara 
River  and  its  tributaries  as  will  preserve  the  scenic  grandeur  of 
Niagara  Falls  and  of  the  rapids  in  said  river.    (34  Stat.  628.) 
See  note  to  f  9989a. 

§  9989e.  (Act  June  29,  1906,  c.  3621,  §  5.)     Same;   termination  of 
force  of  act. 

The  provisions  of  this  Act  shall  remain  in  force  for  three  years 
from  and  after  date  of  its  passage,  at  the  expiration  of  which  time 
all  permits  granted  hereunder  by  the  Secretary  of  War  shall  termi- 
nate unless  sooner  revoked,  and  the  Secretary  of  War  is  hereby  au- 
thorized to  revoke  any  or  all  permits  granted  by  him  by  authority 
of  this  Act,  and  nothing  herein  contained  shall  be  held  to  confirm, 
establish,  or  confer  any  rights  heretofore  claimed  or  exercised  in  the 
diversion  of  water  or  the  transmission  of  power.     (34  Stat.  628.) 

This  act  was  extended  to  June  29,  1911,  by  Res.  March  3,  1909,  No.  24,  35 
Stat.  1169.  It  was  again  extended  to  March  1,  1912,  by  Res.  Aug,  22,  1911, 
No.  9,  37  Stat  43.  It  was  again  extended  to  March  4,  1913,  by  Res.  April  5, 
1912,  No.  12,  37  Stat.  631.    See,  also,  note  to  (  9989a. 

§  9989f.  (Act  June  29,  1906,  c.  3621,  §  6.)  Same;  appropriation. 
For  accomplishing  the  purposes  detailed  in  this  Act  the  sum  of 
fifty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated  from  any  moneys  in  the  Treasury  not  other- 
wise appropriated.  (34  Stat.  628.) 
See  note  to  §  99S9a. 

§  9989g.  (Act  June  29,  1906,  c.  3621,  §  7.)     Same;  amendment  or 
repesd  of  act. 
The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
reserved.    (34  Stat.  628.) 

See  note  to  §  9989a. 

§  9989h.  (Res.  Jan.  19,  1917,  c.  18.)    Same;  temporary  permits  for 
diversion  of  waters ;  termination  of  permits. 
That  the  Secretary  of  War  be;  and  he  is  hereby,  authorized  to 
issue  permits,  revocable  at  will,  for  the  diversion  of  water  in  the 
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United  States  from  the  Niagara  River  above  the  Falls  for  the  crea- 
tion of  power  to  individuals,  companies,  or  corporations  which  are 
now  actually  producing  power  from  the  waters  of  said  river,  in  ad- 
ditional quantities  which  with  present  diversions,  shall  in  no  case 
exceed  the  capacity  of  the  generating  machinery  of  the  permittee 
and  tenant  companies  now  installed  and  ready  for  operation,  nor 
an  amount  sufficient  to  enable  the  permittee  to  supply  the  now  ex- 
isting hydroelectric  demands  of  the  individuals,  companies,  or  cor- 
porations which  said  permittee  and  tenant  companies  are  now  sup- 
plying, but  not  in  excess  of  the  capacity  of  power-using  appliances 
of  said  consumers  now  installed  and  ready  for  operation:  Provid- 
ed, That  in  no  event  shall  the  total  quantity  of  water  diverted  in 
the  United  States  from  said  river  above  the  Falls  for  power  pur- 
poses exceed  in  the  aggregate  a  daily  diversion  at  the  rate  of  twen- 
ty thousand  cubic  feet  per  second :  And  provided  further.  That 
this  resolution  shall  remain  in  force  until  the  first  day  of  July,  nine- 
teen hundred  and  seventeen,  and  no  longer,  at  the  expiration  of 
which  time  all  permits  granted  hereunder  shall  terminate,  unless 
sooner  revoked ;  and  nothing  herein  contained  shall  be  held  to  con- 
firm, establish,  or  confer  in  or  upon  any  such  permittee  any  right 
in  or  to  the  water  which  he  is  now  diverting  or  which  he  may  be 
authorized  to  divert  hereunder.  Any  such  permittee  who  without 
further  authority  of  Congress  diverts  after  the  time  herein  named 
for  the  expiration  of  such  permit  any  part  of  the  additional  amount 
of  water,  authorized  by  Congress  to  be  diverted  for  the  first  time 
under  this  resolution,  shall  be  guilty  of  a  misdemeanor  and  be  pun- 
ished by  a  fine  not  exceeding  »$2,(XX)  nor  less  than  $500,  or  by  im- 
prisonment not  exceeding  one  year  nor  less  than  thirty  days,  or  both 
m  the  discretion  of  the  court;  and  each  and  every  day  on  which 
such  violation  occurs  or  is  committed  shall  be  deemed  a  separate 
offense:  Provided,  That  where  such  violation  is  charged  against 
the  company  or  corporate  body,  the  offense  shall  be  taken  and 
deemed  to  be  that  of  any  director,  officer,  agent,  or  employee  of 
such  company  or  corporate  body  ordering,  directing,  or  permitting 
the  same.    (39  Stat.  867.) 

This  section  was  a  resolution  entitled  a  "Joint  Resolution  authorizing  the 
Secretary  of  War  to  issue  temporary  permits  for  additional  diversions  of 
water  from  the  Niagara  River,"  cited  above. 

§  99891.  (Res.  June  30,  1917,  c.  34.)     Same;  temporary  permits  for 
diversion  of  water;  time  extended;  surveys. 

Public  resolution  numbered  forty-five  of  the  Sixty-fourth  Con- 
gress, approved  January  nineteenth,  nineteen  hundred  and  seven- 
teen, entitled  "Joii^t  resolution  authorizing  the  Secretary  of  War  to 
issue  temporary  permits  for  additional  diversions  of  water  from  the 
Niagara  River,"  is  continued  in  full  force  and  effect,  and  under  the 
same  conditions,  restrictions,  and  limitations,  until  July  first,  nine- 
teen hundred  and  eighteen :  Provided,  That  the  Secretary  of  War 
is  hereby  authorized  and  directed  to  make  a  comprehensive  and 
thorough  investigation,  including  all  necessary  surveys  and  maps, 
of  the  entire  subject  of  water  diversion  from  the  Great  Lakes  and 
the  Niagara  River,  including  navigation,  sanitary  and  power  pur- 
poses, and  the  preservation  of  the  scenic  beauty  of  Niagara  Falls 
and  the  rapids  of  Niagara  River,  and  to  report  to  Congress  tliereon 
at  the  earliest  practicable  date.  To  carry  out  the  provisions  of  this 
proviso,  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  the  sum  of  $25,000.  (40  Stat. 
241.) 

This  section  was  a  resolution  entitled  a  "Joint  Resolution  Extending  the 
time  within  which  the  *Joiut  resolution  authorizing  the  Secretary  of  War  to 
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issue  temporary  permits  for  additional  diversions  of  water  from  the  Niagara 
River*  shall  remain  in  effect,"  cited  above. 

§  9989J.  (Res.  June  29,  1918,  c.  111.)  Same;  temporary  permits 
for  diversion  of  water. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to  is- 
sue permits  revocable  at  will,  for  the  diversion  of  water  in  the 
United  States  from  the  Niagara  River  above  the  Falls  for  the  cre- 
ation of  power  to  individuals,  companies,  or  corporations  which  are 
now  actually  producing  power  from  the  waters  of  said  river,  in 
quantities  which  in  no  event  shall  exceed  in  the  ag^regfate  a  daily 
diversion  at  the  rate  of  twenty  thousand  cubic  feet  per  second: 
Provided,  That  this  resolution  shall  remain  in  force  until  the  first 
day  of  July,  nineteen  hundred  and  nineteen^  and  no  longer,  at  the 
expiration  of  which  time  all  permits  granted  hereunder  shall  termi- 
nate, unless  sooner  revoked,  or  unless  the  Congress  shall  before  that 
date  enact  legislation  regulating  and  controlling  the  diversions  of 
water  from  the  Niagara  River,  in  which  event  this  resolution  shall 
cease  to  be  of  any  further  force  or  effect.  Any  individuals,  com- 
panies, or  corporations  violating  any  of  the  provisions  of  said  per- 
mits, or  diverting  water  from  said  river  above  the  Falls  for  the  cre- 
ation of  power,  except  under  a  permit  issued  under  the  authority  of 
this  law,  shall  be  guilty  of  a  misdemeanor  and  be  punished  by  a  fine 
not  exceeding  $2,(XX)  nor  less  than  $500,  or  by  imprisonment  not  ex- 
ceeding one 'year  nor  less  than  thirty  days,  or  both  in  the  discretion 
of  the  court;  and  each  and  every  day  on  which  such  violation 
occurs  or  is  committed  shall  be  deemed  a  separate  offense :  Provided, 
That  where  such  violation  is  charged  against  the  company  or  cor- 
porate body,  the  offense  shall  be  taken  and  deemed  to  be  that  of 
any  director,  officer,  agent,  or  employee  of  such  company  or  corpo- 
rate body  ordering,  directing,  or  permitting  the  same.  (40  Stat. 
633.) 

This  section  was  a  resolution  entitled  a  "Joint  Resolution  authorizing  the 
Secretary  of  War  to  issue  permits  for  the  diversion  of  water  from  the  Niagara 
Kiver,"  cited  above. 


CHAPTER  G— THE  MISSISSIPPI  RIVER 

COMMISSION 

§  9995a.  (Act  March  1, 1917,  c.  144,  §  4.)  Salaries  of  civilian  mem- 
bers. 

The  salary  of  the  civilian  members  of  the  Mississippi  River  Com- 
mission shall  hereafter  be  $5,000  per  annum.     (39  Stat.  951.) 

This  was  section  4  of  an  act  entitled  "An  act  to  provide  for  the  control  of 
the  floods  of  the  Mississippi  River  and  of  the  Sacramento  River,  California, 
and  for  other  purposes,"  cited  above. 

§  10002.  (Act  July  27,  1916,  c.  260,  §  1.)  Funds  appropriated  for 
improving  Mississippi  River  between  Head  of  Passes  and 
mouth  of  Ohio  River  allotted  to  levees ;  expenditure. 

Liability  of  U  nited  States  for  erection  whose  lands  are  damaged  by  subsequent 

of  levoes.— Levees  may  be  erected   on  raising  of  the*  flood  level.    Cubbins  v, 

natural    banlcs    of    the    Mississippi    as  Mississippi  River  Commission,  36  S.  Ct 

protection  against  extraordinary  floods  671,  241  U.  S.  351,  60  L.  Ed.  1041. 
without    liability    to    riparian    owners 

§  10002aa.  (Act  Aug.  8,  1917,  c.  49,  §  1.)  Modification  of  project 
for  improvement  of  Ohio  River. 
Upon  the  recommendation  of  the  Chief  of  Engineers  and  the  ap- 
proval of  the  Secretary  of  War  the  project  for  the  improvement  of 
the  Ohio  River  may  be  so  modified  as  to  permit  the  construction 
of  one  lock  and  fixed  dam  to  replace  Locks  and  Dams  Numbered 
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One  and  Two,  should  such  modification  be  deemed  desirable  and 
advantageous.     (40  Stat.  257.) 

This  was  a  part  of  section  1  of  the  rivers  and  harbors  appropmtio&  act 
for  the  year  1917,  cited  above. 

§  10002aaa.  (Act  July  18,  1918,  c.  155,  §  1.)     Modificati<m  of  proj- 
ect for  improvement  of  Ohio  River. 

Ohio  River:    Continuing  improvement  by  the  construction  of 
locks  and  dams  with  a  view  to  securing  a  navigable  depth  of  nine 
feet    *    *:    Provided,  That  the  Secretary  of  War  is  hereby  au- 
thorized to  modify  the  project  for  the  improvement  of  the  Ohio 
River  in  accordance  with  the  report  submitted  in  House  Document 
Numbered  Sixteen  hundred  and  ninety-five,  Sixty-fourth  Congress, 
second  session :    Provided  further,  That  the  modification  of  the  ex- 
isting project  by  omitting  locks  and  dams  below  Dam  Numbered 
Forty-eight,  as  herein  authorized,   shall  not  become  effective   until 
it  shall  be  satisfactorily  demonstrated  that  the  project  depth  of  nine 
feet  on  that  section  of  the  river  can  be  maintained  by  open-channel 
work :    And  provided  further.  That  the  Secretary  of  War  is  hereby 
requested  to  investigate  and  submit  to  Congress  on  or  before  the 
first  Monday  in  December,  nineteen  hundred  and  eighteen,  a  report 
showing  (a)  the  status  of  water  terminals  at  cities  and  towns  along 
the  Ohio  River  between  Pittsburgh  and  Cairo,  inclusive,  and  wheth- 
er owned  by  municipalities  or  some  other  public  agency,  and  wheth- 
er the  same  are  satistfactory  as  to  location,  construction,  and  e^uij^ 
ment ;    (b)  the  names  of  cities  and  towns  where  an  interchange  of 
traffic  exists  between  the  water  transportation  lines  and  the   rail- 
roads ;   (c)  a  list  of  the  water  transportation  lines  existing  and  pro- 
posed on  the  Ohio  River  with  a  description  of  the  number  and  type 
of  boats  in  operation  and  under  construction  or  to  be  constructed 
and  as  to  whether  the  same  are  appropriate  and  suitable  for  the 
traffic;  (d)  the  names  of  cities  and  towns  where  no  adequate  public 
terminals  exist,  together  with  a  statement  of  any  prospective  plans 
for  water  terminals  and  the  status  of  same;   (e)  any  recommenda- 
tion for  the  development  of  transportation  on  such  river.    (40  Stat 
908.) 

This  was  a  provision  of  the  rivers  and  harbors  appropriation  aot  for 
the  year  1918,  cited  above. 


CHAPTER  GG— WATERWAYS  COMMISSION 

This  chapter  consists  of  section  18  of  the  rivers  and  harbors  appropi^^^ 
act  for  the  year  1917,  cited  above. 

§  1000314a.  (Act  Aug.  8,  1917,  c.  49,  §  18.)     Waterways  Cotoxo^ 
sion  created;  members;  appointment;  qualifications;  po"^^^ 
and  duties;  pay;  engineers. 
■   A  commission,  to  be  known  as  the  Waterways  Commission,  /^^^" 
sisting  of  seven  members  to  be  appointed  by  the  President  oi  r^ 
United  States,  at  least  one  of  whom  shall  be  chosen  from  the  ^^^"^  ^ 
or  retired  list  of  the  Engineers  Corps  of  the  Army,  at  least  ^^^^u^ 
whom  shall  be  an  expert  hydraulic  engineer  from  civil  life,  at»P  Jr 
remaining  five  of  whom  may  each  be  selected  either  from  civil   ^ 
or  the  public  service,  is  hereby  created  and  authorized,  under  ^^^^ 
rules  and  regulations  as  the  President  may  prescribe,  and  st^^-^J^g 
to  the  approval  of  the  heads  of  the  several  executive  departi^^^ 
concerned,  to  bring  into  coordination  and  cooperation  the  ^^^g'^^^rn. 
ing,  scientific,  and  constructive  services,  bureaus,  boards,  and   ^-^gj 
missions  of  the  several  governmental  departments  of  the  ^^\av 
States  and  commissions  created  by  Congress  that  relate  to  B'^^  ^' 
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development,  or  control  of  waterways  and  water  resources  and  sub- 
jects related  thereto,  or  to  the  development  and  regulation  of  in- 
terstate and  foreign  commerce,  with  a  view  to  uniting  such  services 
in  investigating,  with  respect  to  all  watersheds  in  the  United  States, 
questions  relating  to  the  development,  improvement,  regulation, 
and  control  of  navigation  as  a  part  of  interstate  and  foreign  com- 
merce, including  therein  the  related  questions  of  irrigation,  drain- 
age, forestry,  arid  and  swamp  land  reclamation,  clarification  of 
streams,  regulation  of  flow,  control  of  floods,  utilisation  of  water 
power,  prevention  of  soil  erosion  and  waste,  storage,  and  conserva- 
tion of  water  for  agricultural,  industrial,  municipal,  and  domestic 
uses,  cooperation  of  railways  and  waterways,  and  promotion  of 
terminal  and  transfer  facilities,  to  secure  the  necessary  data,  and  to 
formulate  and  report  to  Congress,  as  early  as  practicable,  a  com- 
prehensive plan  or  plans  for  the  development  of  waterways  and  the 
water  resources  of  the  United  States  for  the  purposes  of  navigation 
and  for  every  useful  purpose,  and  recommendations  for  the  modifi- 
cation or  discontinuance  of  any  project  herein  or  heretofore  adopt- 
ed. Any  member  appointed  from  the  retired  list  shall  receive  the 
same  pay  and  allowances  as  he  would  if  on  the  active  list,  and  no 
member  selected  from  the  public  service  shall  receive  additional 
compensation  for  services  on  said  commission,  and  members  se- 
lected from  civil  life  shall  receive  compensation  of  $7,500  per  an- 
num. 

In  all  matters  done,  or  to  be  done  under  this  section  relating  to 
any  of  the  subjects,  investigations,  or  questions  to  be  considered 
hereunder,  and  in  formulating  plans,  and  in  the  preparation  of  a  re- 
port or  reports,  as  herein  provided,  consideration  shall  be  given  to 
all  matters  which  are  to  be  undertaken,  either  independently  by 
the  United  States  or  by  cooperation  between  the  United  States  and 
the  several  States,  political  subdivisions  thereof,  municipalities,  com- 
munities, corporations,  and  individuals  within  the  jurisdiction,  pow- 
ers, and  rights  of  each,  respectively,  and  with  a  view  to  assigning  to 
the  United  States  such  portion  of  such  development,  promotion,  reg- 
ulation, and  control  as  may  be  undertaken  by  the  United  States,  and 
to  the  States,  political  subdivisions  thereof,  municipalities,  communi- 
ties, corporations,  and  individuals  such  portions  as  belong  to  their 
respective  jurisdictions,  rights,  and  interests. 

The  commission  is  authorized  to  employ,  or  retain,  and  fix  the 
compensation  for  the  services  of  such  engineers,  transportation  ex- 
perts, experts  in  water  development  and  utilization,  and  construc- 
tors of  eminence  as  it  may  deem  necessary  to  make  such  investiga- 
tions and  to  carry  out  the  purposes  of  this  section.  And  in  order  to 
defray  the  expenses  made  necessary  by  the  provisions  of  this  sec- 
tion there  is  hereby  authorized  to  be  appropriated  such  sums  as 
Congress  may  hereafter  determine,  and  the  sum  of  $100,000  is  here- 
by appropriated,  available  until  expended,  to  be  paid  out  upon  war- 
rants drawn  on  the  Secretary  of  the  Treasury  by  the  chairman  of 
said  commission. 

The  commission  shall  have  power  to  make  every  expenditure 
requisite  for  and  incident  to  its  authorized  work,  and  to  employ  in 
the  District  of  Columbia  and  in  the  field  such  clerical,  legal,  en- 
gineering, artistic,  and  expert  services  as  it  may  deem  advisable, 
including  the  payment  of  per  diem  in  lieu  of  subsistence  for  em- 
ployees engaged  in  field  work  or  traveling  on  official  business,  rent 
of  offices  in  the  District  of  Columbia  and  in  the  field,  and  the  pur- 
chase of  books,  maps,  and  office  equipment. 

Nothing  herein  contained  shall  be  construed  to  delay,  prevent,  or 
interfere  with  the  completion  of  any  survey,  investigation,  project, 
or  work  herein  or  heretofore  or  hereafter  adopted  or  authorized 

(2311) 


§   1000314a  RIVERS,   HARBORS,  AND   CANALS  (Tit  63 

upon  or  for  the  improvement  of  any  of  the  rivers  or  harbors  of  the 
United  States  or  with  legislative  action  upon  reports  heretofore  or 
hereafter  presented.    (40  Stat.  269.) 

See  note  at  the  beginning  of  this  chapter. 


CHAPTER  H— THE  CALIFORNIA  DEBRIS  COM- 
MISSION 

§  10004.  (Act  March  1,  1893,  c.  183,  §  1.)     California  D6bris  Com- 
mission created;  appointment;  powers. 

ileport  of  Commission^— St.  Cal.  1911  the   California   IMbris   Commission  to 

(Ex.  Sess.)  p.  117,  declaring  navigation  this  extent  the  law.    Gray  v.  Redama- 

and  reclamation  problems  shall  be  solv-  tion  Dist.  No.  1500  (Cal.)  163  P.  1024; 

ed  according  to  plan  of  California  D6-  Proper  ▼.  Same,  Id.  1037. 
bris  Commission,  made  the   report  of 


CHAPTER  HH— CONTROL  OF  FLOODS  OF  MIS- 
SISSIPPI AND  SACRAMENTO  RIVERS 

This  chapter  consists  of  §§  1-3  of  an  act  entitled  "An  act  to  provide  ^« 
the  control  of  the  floods  of  the  Mississippi  River  and  of  the  Sacramento  Bit- 
er, California,  and  for  other  purposes,**  Act  March  1,  1917,  c.  144,  <ited 
above. 

§  lOOSOi^a.  (Act  March  1,  ^917,  c.  144,  §  1.)  (1)  Control  of  floods 
of  Mississippi  River  and  continuing  improvement  from  Head 
of  the  Passes  to  mouth  of  Ohio  River. 

For  controlling  the  floods  of  the  Mississippi  River  and  continu- 
ing its  improvement  from  the  Head  of  the  Passes  to  the  mouth  of 
the  Ohio  River  the  Secretary  of  War  is  hereby  empowered,  au- 
thorized, and  directed  to  carry  on  continuously,  by  hired  labor  or 
otherwise,  the  plans  of  the  Mississippi  River  Commission  hereto- 
fore or  hereafter  adopted,  to  be  paid  for  as  appropriations  may  from 
time  to  time  be  made  by  law,  not  to  exceed  in  the  aggregate  $45,- 
000,000:  Provided,  That  not  more  than  $10,000,000  shall  be  ex- 
pended therefor  during  any  one  fiscal  year. 

[a]  Appropriations  expended  under  direction  of  Secretary  of  War. 
All  money  appropriated  under  authority  of  this  section  shall  be 

expended  under  the  direction  of  the  Secretary  of  War  in  accord- 
ance with  the  plans,  specifications,  and  recommendations  of  th^ 
Mississippi  River  Commission  as  approved  by  the  Chief  of  Engi- 
neers, for  controlling  the  floods  and  for  the  general  improvement 
of  the  Mississippi  River,  and  for  surveys,  including  the  survey  fr^^ 
the  Head  of  the  Passes  to  the  headwaters  of  the  river,  and  a  sur^^^ 
of  the  Atchafalaya  Outlet  so  far  as  may  be  necessary  to  deterniip^ 
the  cost  of  protecting  its  basin  from  the  flood  waters  of  the  ^^^^' 
sissippi  River  either  by  its  divorcement  from  the  Mississippi  ^^^^\ 
or  by  other  means,  and  for  salaries,  clerical,  office,  traveling*  ^ 
miscellaneous  expenses  of  the  Mississippi  River  Commission- 

[b]  Construction  or  repair  of  levees.  , 
No  money  appropriated  under  authority  of  this  section  sh^'* 

expended  in  the  construction  or  repair  of  any  levee  unless  an^  ^  . 
til  assurances  have  been  given  satisfactory  to  the  commission  ^^^ 
local  interests  protected  thereby  will  contribute  for  such  constf  ^ 
tion  and  repair  a  sum  which  the  commission  shall  determin^    j 
be  just  and  equitable  but  which  shall  not  be  less  than  one-h^*^    i^ 
such  sum  as  may  have  been  allotted  by  the  commission  for   ^^  * 
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work :  Provided,  That  such  contributions  shall  be  expended  under 
the  direction  of  the  commission,  or  in  such  manner  as  it  may  re- 
quire or  approve,  but  no  contribution  made  by  any  State  or  levee 
district  shall  be  expended  in  any  other  State  or  levee  district  ex- 
cept with  the  approval  of  the  authorities  of  the  State  or  district  so 
contributing. 

[c]  Improvements  between  Head  of  Passes  and  Rock  Island. 
Any  funds  which  may  hereafter  be  appropriated  under  authori- 
ty of  this  Act  for  improving  the  Mississippi  River  between  the 
Head  of  the  Passes  and  the  mouth  of  the  Ohio  River,  and  which 
may  be  allotted  to  levees,  may  be  expended  upon  any  part  of  said 
river  between  the  Head  of  the  Passes  and  Rock  Island,  Illinois. 

[d]  Expenditure  of  appropriations  for  rights  of  way. 

No  money  appropriated  under  authority  of  this  Act  shall  be  ex- 
pended in  payment  for  any  right  of  way  for  any  levee  which  may 
be  constructed  in  cooperation  with  any  State  or  levee  district  under 
authority  of  this  Act,  but  all  such  rights  of  way  shall  be  provided 
free  of  cost  to  the  United  States :  Provided,  That  no  money  paid  or 
expense  incurred  by  any  State  or  levee  district  in  securing  su^h 
rights  of  way,  or  in  any  temporary  works  of  emergency  during  an 
impending  flood,  or  for  the  maintenance  of  an)'^  levee  line,  shall  be 
computed  as  a  part  of  the  contribution  of  such  State  or  levee  dis- 
trict toward  the  construction  or  repair  of  any  levee  within  the 
meaning  of  paragraph  [b]  of  this  section. 

(2)  Allotments  for  improvement  of  water  courses  connected  with 
Mississippi  River. 

The  watercourses  connected  with  the  Mississippi  River  to  such 
extent  as  may  be  necessary  to  exclude  the  flood  waters  from  the 
upper  limits  of  any  delta  basin,  together  with  the  Ohio  River  from 
its  mouth  to  the  mouth  of  the  Cache  River,  may,  in  the  discretion 
of  said  commission,  receive  allotments  for  improvements  now  un- 
der way  or  hereafter  to  be  undertaken. 

(3)  Maintenance  of  levees  constructed  for  flood  control. 

Upon  the  completion  of  any  levee  constructed  for  flood  control 
under  authority  of  this  Act,  said  levee  shall  be  turned  over  to  the 
levee  district  protected  thereby  for  maintenance  thereafter;  but 
for  all  other  purposes  the  United  States  shall  retain  such  control 
over  the  same  as  it  may  have  the  right  to  exercise  upon  such  com- 
pletion.   (39  Stat.  948.) 

See  note  at  the  beginning  of  this  diapter. 

SACRAMENTO  RIVER,  OALIFORNIA 

§  10030%b.  (Act  March  1,  1917,  c.  144,  §  2.^  Control  of  floods  of 
Sacramento  River  and  continuing  improvements  thereof. 
For  controlling  the  floods,  removing  the  debris,  and  continuing 
the  improvement  of  the  Sacramento  River,  California,  in  accord- 
ance with  the  plans  of  the  California  Debris  Commission,  the  Sec- 
retary of  War  is  hereby  authorized  and  directed  to  carry  on  con- 
tinuously, by  hired  labor  or  otherwise,  the  plan  of  said  commission 
contained  in  its  report  submitted  August  tenth,  nineteen  hundred 
and  ten,  and  printed  in  House  Document  Numbered  Eighty-orte, 
Sixty-second  Congress,  first  session,  as  modified  by  the  report  of 
said  commission  submitted  February  eighth,  nineteen  hundred  and 
thirteen,  approved  by  the  Chief  of  Engineers  of  the  United  States 
Army  and  the  Board  of  Engineers  for  Rivers  and  Harbors,  and 
printed  in  Rivers  and  Harbors  Committee  Document  Numbered 
Five,  Sixty-third  Congress,  first  session,  in  so  far  as  said  plan  pro- 
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vides  for  the  rectification  and  enlargement  of  river  channels  and 
the  construction  of  weirs,  to  be  paid  for  as  appropriations  may  from 
time  to  time  be  made  by  law,  not  to  exceed  in  the  aggregate  $5,600,- 
000:  Provided,  That  not  more  than  $1,000,000  shall  be  expended 
therefor  during  any  one  fiscal  year. 

(a)  Appropriations  expended  under  direction  of  Secretary  of  War. 
All  money  appropriated  under  authority  of  this  section  shall  be 

expended  under  the  direction  of  the  Secretary  of  War,  in  accord- 
ance with  the  plans,  specifications,  and  recommendations  of  the 
California  Debris  Commission,  as  approved  by  the  Chief  of  Eng[i- 
neers,  for  the  control  of  floods,  removal  of  debris,  and  the  general 
improvement  of  the  Sacramento  River :  Provided,  That  no  money 
shall  be  expended  under  authority  of  this  section  until  assurances 
have  been  given  satisfactory  to  the  Secretary  of  War  (a)  that  the 
State  of  California  will  contribute  annually  for  such  work  a  sura 
equal  to  such  sum  as  may  be  expended  annually  therefor  by  the  • 
United  States  under  authority  of  this  section ;  (b)  that  such  equal 
contributions  by  the  State  of  California  will  continue  annually  until 
the  full  equal  share  of  the  cost  of  such  work  shall  have  been  con- 
tributed by  said  State ;  and  (c)  that  the  river  levees  contemplated 
in  the  report  of  the  California  Debris  Commission,  dated  August 
tenth,  nineteen  hundred  and  ten,  will  be  constructed  to  such  grade 
and  section  and  within  such  time  as  may  be  required  by  said  com- 
mission :  Provided  further,  That  said  State  shall  not  be  required  to 
expend  for  such  work,  for  any  one  year,  a  sum  larger  than  that  ex- 
pended thereon  by  the  United  States  during  the  same  year:  And 
provided  further,  That  the  total  contributions  so  required  of  the 
State  of  California  shall  not  exceed  in  the  aggregate,  $5,600,000. 

(b)  Contributions  by  State  of  California. 

AH  money  contributed  by  the  State  of  California,  as  herein  pro- 
vided, shall  be  expended  under  the  direction  of  the  California  De- 
bris Commission  and  in  such  manner  as  it  may  require  or  approve, 
and  no  money  appropriated  under  authority  of  this  section  shall  be 
expended  in  the  purchase  of  or  payment  for  any  right  of  way,  ease- 
ment, or  land  acquired  for  the  purposes  of  this  improvement,  but 
all  such  rights  of  way,  easements,  and  lands  shall  be  provided  free 
of  cost  to  the  United  States :  Provided,  That  no  money  paid  or 
expense  incurred  therefor  shall  be  computed  as  a  part  of  the  con- 
tribution of  the  State  of  California  toward  the  work  of  improve- 
ment herein  provided  for  within  the  meaning  of  parag^ph  (a)  oi 
this  section. 

(c)  Maintenance  of  works  for  flood  control  by  State  of  Califonua. 
Upon  the  completion  of  all  works  for  flood  control  herein  au- 
thorized the  said  works  shall  be  turned  over  to  the  State  of  Cali- 
fornia for  maintenance  thereafter;  but  for  all  other  purposes  the 
United  States  shall  retain  such  control  over  the  same  as  it  ma^  have 
the  right  to  exercise  upon  such  completion.     (39  Stat.  949.  j 

See  note  at  the  beginning  of  this  chapter. 

GENERAL  PROVISIONS 

§  1003014c.  (Act  March  1, 1917,  c.  144,  §  3.)     (1)  Existing  la^^P" 
plicable  to  works  of  improvement  relating  to  flood  control- 

All  the  provisions  of  existing  law  relating  to  examinations  aflo 
surveys  and  to  works  of  improvement  of  rivers  and  harbor^  shall 
apply,  so  far  as  applicable,  to  examinations  and  surveys  a^id  t? 
works  of  improvement  relating  to  flood  control.  And  all  expendi- 
tures of  funds  hereafter  appropriated  for  works  and  projects  f^ 
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lating  to  flood  control  shall  be  made  in  accordance  with  and  sub- 
ject to  the  law  governing  the  disbursement  and  expenditure  of 
funds  appropriated  for  the  improvement  of  rivers  and  harbors. 

(2)  Examinations  and  surveys;   details  from  Government  depart- 
ments; reports. 

All  examinations  and  surveys  of  projects  relating  to  flood  con- 
trol shall  include  a  comprehensive  study  of  the  watershed  or  wa- 
tersheds, and  the  report  thereon  in  addition  to  any  other  matter 
upon  which  a  report  is  required  shall  give  such  data  as  it  may  be 
practicable  to  secure  in  regard  to  (a)  the  extent  and  character  of 
the  area  to  be  affected  by  the  proposed  improvement ;  (b)  the 
probable  effect  upon  any  navigable  water  or  waterway;  .(c)  the 
possible  economical  development  and  utilization  of  water  power; 
and  (d)  such  other  uses  as  may  be  properly  related  to  or  coordi- 
nated with  the  project.  And  the  heads  of  the  several  departments 
of  the  Government  may,  in  their  discretion,  and  shall  upon  the  re- 
quest of  the  Secretary  of  War,  detail  representatives  from  their 
respective  departments  to  assist  the  Engineers  of  the  Army  in  the 
study  and  examination  of  such  watersheds,  to  the  end  that  duplica- 
tion of  work  may  l^e  Avoided  and  the  various  services  of  the  Gov- 
ernment economically  coordinated  therein:  Provided,  That  all  re- 
ports on  preliminary  examinations  hereafter  authorized,  together 
with  the  report  of  the  Board  of  Engineers  for  Rivers  and  Harbors 
thereon  and  the  separate  report  of  the  representative  of  any  other 
department,  shall  be  submitted  to  the  Secretary  of  War  by  the 
Chief  of  Engineers,  with  his  recommendations,  and  shall  be  trans- 
mitted by  the  Secretary  of  War  to  the  House  of  Representatives, 
and  are  hereby  ordered  to  be  printed  when  so  made. 

(3)  Reports  by  Board  of  Engineers  for  Rivers  and  Harbors. 

In  the  consideration  of  all  works  and  projects  relating  to  flood 
control  which  may  be  submitted  to  the  Board  of  Engineers  for  Riv- 
ers and  Harbors  for  consideration  and  recommendation,  said  board 
shall,  in  addition  to  any  other  matters  upon  which  it  may  be  re- 
quired to  report,  state  its  opinion  as  to  (a)  what  Federal  interest, 
if  any,  is  involved  in  the  proposed  improvement;  (b)  what  share 
of  the  expense,  if  any,  should  be  borne  by  the  United  States;  and 
(c)  the  advisability  of  adopting  the  project. 

(4)  Same;   to  Committee  on  Flood  Control. 

All  examinations  and  reports  which  may  now  be  made  by  the 
Board  of  Engineers  for  Rivers  and  Harbors  upon  request  of  the 
Committee  on  Rivers  and  Harbors  relating  to  works  or  projects  of 
navigation  shall  in  like  manner  be  made  upon  request  of  the  Com- 
mittee on  Flood  Control  on  all  works  and  projects  relating  to  flood- 
control.    (39  Stat.  950.) 

See  note  at  the  beginning  of  this  chapter, 
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CHAPTER  I— THE  PANAMA  CANAL  AND  THE 

CANAL  ZONE 

See  Sec. 

1003a  Former   laws,   regulations,    etc.,  10044.  District  CoDrt;    rules  of  prac- 
continued.  tice ;    jurisdiction ;    court  offi- 

10040.  President  authorized   to  discon-  cers. 

tinue     the     Isthmian     Canal  10045.  Transfer  of  causes  from  existing 
Commission;     completion   and  courts;      temporary    contina- 

operation  of  canal  by  governor  ance  of  supreme  court;  prac- 

and  others.  tice  and  procedure  continued; 

10042.  Radio-communicfftion      installa-  appeals, 

tions;  docks,  storehouses,  etc.; 
receipts;   reports. 

§  10038.  (Act  Aug.  24,  1912,  c.  390,  §  2.)     Former  laws,  regulations, 
etc.,  continued. 

Proclamation,  May  23,  1917,  as  follows: 

"Whereas  the  United  States  exercises  sovereignty  in  the  land  and  -waters 
of  the  Canal  Zone  and  is  responsible  for  the  construction,  operation,  mainte- 
nance, and  protection  of  the  Panama  Canal: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  declare  and  proclaim  the  following  Rules  and  Regulations 
for  the  regulation,  management  and  protection  of  the  Panama  Canal  and  the 
Maintenance  of  its  Neutrality  which  are  .in  addition  to  the  general  **Rales  and 
Regulations  for  the  Operation  and  Navigation  of  the  Panama  Canal  and  Ap- 
proaches Thereto,  including  all  Waters  under  its  jurisdiction"  put  into  force 
by  Executive  Order  of  July  9,  1914. 

"Rule  1.  A  vessel  of  war,  for  the  purposes  of  these  rules,  is  definecl  as  a 
public  armed  vessel,  under  the  command  of  an  officer  duly  commissioned  by 
the  government,  whose  name  appears  on  the  list  of  officers  of  the  military 
fleet,  and  the  crew  of  which  are  under  regular  naval  discipline,  which  vessel  is 
qualified  by  its  armament  and  the  character  of  its  personnel  to  take  offensive 
action  against  the  public  or  private  ships  of  the  enemy. 

"Rule  2.  An  auxiliary  vessel,  for  the  purposes  of  these  rules,  is  defined  as 
any  vessel,  belligerent  or  neutral,  armed  or  unarmed,  which  does  not  fall 
under  the  definition  of  Rule  1,  which  is  employed  as  a  transport  or  flw^ 
auxiliary  or  in  any  other  way  for  the  direct  purpose  of  prosecuting  or  aiding 
hostilities,  whether  by  land  or  sea;  but  a  vessel  fitted  up  and  used  exclusively 
as  a  hospital  ship  is  excepted. 

"Rule  3.  A  vessel  of  war  or  an  auxiliary  Vessel  of  a  belligerent,  other  uian 
the  United  States,  shall  only  be  permitted  to  pass  through  the  Canal  ^^ 
her  commanding  officer  has  given  written  assurance  to  the  Authorities  of  tB 
Panama  Canal  that  the  Rules  and  Regulations  will  be  faithfully  observed. 

"The  authorities  of  the  Panama  Canal  shall  take  such  steps  as  t^?. 
requisite  to  insure  the  observance  of  the  Rules  and  Regulations  by  ao*^^^ 
vessels  which  are  not  commanded  by  an  officer  of  the  military  fleet  ' 

"Rule  4.  Vessels  of  war  or  auxiliary  vessels  of  a  belligerent,  otb^r  ^ 
the  United  States,  shall  not  revictual  nor  take  any  stores  in  the  Canal  ^'^  \ 
so  far  as  may  be  strictly  necessary;   and  the  transit  of  such  vessels  *^^^^e 
the  Canal  shall  be  effected  with  the  least  possible  delay  in  accordance  ^^'^s^ill 
Canal  Regulations  in  force,  and  with  only  such  Intermission  as  may  ^ 
from  the  necessities  of  the  service.  ^  ^j 

"Prizes  shall  be  in  all  respects  subject  to  the  same  Rules  as  vessels  ^ 
of  a  belligerent  ^^ 

"Rule  5.     No  vessel  of  wnr  or  auxiliary  vessel  of  a  belligerent,  otb^^.    ^jji 
the  United  States,  shall  receive  fuel  or  lubricants  while  within  the  tcf r*^^ 
waters  of  the  Canal  Zone,  except  on  the  written  authorization  of  th«        ^. 
Authorities,  specifying  the  amount  of  fuel  and  lubricants  which  may    ^ 
ceived.  '  upi. 

"Rule  6.    Before  issuing  any  authorization  for  the  receipt  of  fuel  an^  *  ^jj^n 
cants  by  any  vessel  of  war  or  auxiliary  vessel  of  a  belligerent,  oth^*"   ^^p. 
the  United  States,  the  Canal  Authorities  shall  obtain  a  written  decin^*  ^^^\ 
duly  signed  by  the  officer  commanding  such  vessel,  stating  the  amount   ^ 
and  lubricants  already  on  board.  or 

"Rule  7.  Vuel  and  lubricants  may  be  taken  on  board  vessels  of  "^^-jpon 
auxiliary  vessels  of  a  belligerent,  other  than  the  United  States,  only  ^ 
permission  of  the  Canal  Authorities,  and  then  only  in  such  amounts  ^f^  (]je 
enable  them,  with  the.  fuel  and  lubricants  already  on  board,  to  red^**  yea 
nearest  accessible  port,  not  an  enemy  port,  at  which  they  can  obtain  s^^*^ 
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necessarj  for  the  continuation  of  the  voyage.  Provisions  furnished  by  con- 
tractors may  be  supplied  only  upon  permission  of  the  Canal  Authorities,  and 
then  only  in  amount  sufficient  to  bring  up  their  supplies  to  the  peace  standard. 

"Rule  8.  No  belligerent,  other  than  the  United  States,  shall  embark  or  dis- 
embark troops,  munitions  of  war,  or  warlike  materials  in  the  Canal,  except  in 
case  of  necessity  due  to  accidental  hindrance  of  the  transit.  In  such  cases 
the  Canal  Authorities  shall  be  the  judge  of  the  necessity,  and  the  transit  shall 
be  resumed  with  all  possible  dispatch.  i 

"Rule  9.  Vessels  of  war  or  auxiliary  vessels  of  a  belligerent,  other  than 
the  United  States,  shall  not  remain  in  the  territorial  waters  of  the  Canal 
Zone  under  the  jurisdiction  of  the  United  States  longer  than  twenty-four 
hours  at  any  one  time,  except  in  case  of  distress;  and  in  such  case,  shall  de- 
part as  soon  as  possible. 

'•Rule  10.  In  the  exercise  of  the  exclusive  right  of  the  United  States  to 
provide  for  the  regulation  and  management  of  the  Canal,  and  in  order  to 
ensure  that  the  Canal  shall  be  kept  free  and  open  on  terms  of  entire  equality 
to  vessels  of  commerce  and  of  war,  there  shall  not  be,  except  by  special  ar- 
rangement, at  any  one  time  a  greater  number  of  vessels  of  war  of  any  one 
nation,  other  than  the  United  States,  including  those  of  the  allies  of  such 
nation,  than  three  in  either  terminal  port  and  its  adjacent  terminal  waters, 
or  than  three  in  transit  through  the  Canal ;  nor  shall  the  total  -number  of  such 
vessels,  at  any  one  time,  exceed  six  in  all  the  territorial  waters  of  the  Canal 
Zone  under  the  jurisdiction  of  the  United  States. 

"Rule  11.  The  repair  facilities  and  docks  belonging  to  the  United  States 
and  administered  by  the  Canal  Authorities  shall  not  be  used  by  a  vessel  of 
war  or  an  auxiliary  vessel  of  a  belligerent,  other  than  the  United  States,  ex- 
cept when  necessary  in  case  of  actual  distress,  and  then  only  upon  the  order 
of  the  Canal  Authorities,  and  only  to  the  degree  necessary  to  render  the 
vessel  sea-worthy.  Any  work  authorized  shall  be  done  with  the  least  possible 
delay. 

"Rule  12.  The  radio  installation  of  any  public  or  private  vessel  or  of  any 
auxiliary  vessel  of  a  belligerent,  other  than  the  United  States,  shall  be  used  only 
in  connection  with  Canal  business  to  the  exclusion  of  all  other  business  while 
within  the  watered  of  the  Canal  Zone,  including  the  waters  of  Colon  and  Pana- 
ma Harbors. 

"Rule  13.  Air  craft,  public  or  private,  of  a  belligerent,  other  than  the 
United  States,  are  forbidden  to  descend  or  arise  within  the  jurisdiction  of  the 
United~States  at  the  Canal  Zone,  or  to  pass  through  the  air  spaces  above  the 
lands  and  waters  within  said  jurisdiction. 

"Rule  14.  For  the  purpose  of  these  rules  the  Canal  Zone  includes  the  cities 
of  Panama  and  Colon  and  the  harbors  adjacent  to  the  said  cities. 

"Rule  15.  In  the  interest  of  the  protection  of  the  Canal  while  the  United 
States  is  a  belligerent  no  vessel  of  war,  auxiliary  vessel,  or  private  vessel 
of  an  enemy  of  the  United  States  or  an  ally  of  such  enemy  shall  be  allowed 
to  use  the  Panama  Canal  nor  the  territorial  waters  of  the  Canal  Zone  for  any 
purpose,  save  with  the  consent  of  the  Canal  authorities  and  subject  to  such 
rules  and  regulations  as  they  may  prescribe." 


Kote«  of  Deoisioiui 


Presumption  of  former  law.— While 
court  of  common-law  coimtry  may  pre- 
sume that  laws  of  foreign  country 
which  are  of  common-law  origin  are 
same  as  those  of  forum,  there  is  no 
such  presumption  with  respect  to  laws 
of  country  having  their  origin  in  dvil, 
instead  of  common,  law.  Panama  Elec- 
tric Ry.  Co.  V,  Moyers,  249  F.  19,  161 
C.  C.  A.  79. 

Proof  of  former  law.— In  action  in  the 
district  court  for  the  Canal  Zone  for 
damages  from  collision  occurring  in 
Panama,  plaintiff's  failure  to  introduce 
evidence  of  the  law  of  Panama  could 
not  be  excused  because  of  familiarity 
of  trial  judge  with  Panama  law.  Pan- 
ama Electric  Ry.  Co.  v.  Moyers,  249  F. 
19,  161  O.  C.  A.  79. 

Liability  for  negligence  causing  Inju- 
ries or  deaths— Where  no  law  of  Canal 
Zone  gave  right  of  action  to  personal 
representatives    of    deceased    person, 


personal  representative  ^  can  maintain 
no  action  for  wrongful  death.  Lebert 
V.  Pacific  Mail  S.  S.  Co.,  249  F.  349, 
161  C.  C.  A.  357. 

Under  Law  62,  art.  5,  Laws  Colombia 
1887,  now  the  law  of  Panama,  a  rail- 
road company  is  liable  for  personal  in- 
juries caused  by  the  negligence  of  its 
employes  while  engaged  in  the  service 
they  were  employed  to  render.  Panama 
R.  Co.  V.  Toppin  (O.  C.  A.)  250  F.  989. 

Damagee  for  personal  Injuries.— Un- 
der the  law  in  force  in  Panama  and  in 
the  Canal  Zone,  damages  for  physical 
pain  and  suffering  are  recoverable  in 
an  action  for  personal  injury.  Panama 
R.  Co.  V.  Bosse,  239  F.  303,  152  C. 
C.  A.  291;  Panama  R.  Co.  v.  Toppin 
(C.  C.  A.)  250  F.  989. 

cited  without  definite  application, 
Smith   V.   Jackson   (C.   C.   A.)   241   F. 

747. 
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§  10040.  (Act  Aug.  24,  1912,  c.  390,  §  4.)  President  authorized  to 
discontinue  the  Isthmian  Canal  Commission;  completion  and 
operation  of  canal  by  governor  and  others. 


Executive  onler8.^nnder  the  Pana- 
ma Canal  Act  and  the  executive  orders 
issued  pursuant  thereto  the  auditor  of 
the  Panama  Canal  is  the  legal  custodian 
of  the  funds  of  the  Canal  and  the  Canal 
Zone  and  exclusively  charged  with  their 


disbursement.     Smith  v.  Jackson,  241 
F.  747,  164  C.  C.  A.  449. 

The  duties  of  the  Auditor  of  the 
Panama  Canal,  appointed  by  execotiTe 
order  pursuant  to  the  Panama  Canal 
Act,  held  in  legal  contemplation  statu- 
tory.    Id. 


§  10042.  (Act  Aug.  24, 1912,  c.  390,  §  6.)  .  Radio-communication  in- 
stallations;  docks,  storehouses,  etc.;   receipts;  reports. 

Cited    without    definite    appiication, 
Snuth  T.  Jackson   (C.   C.  A.)  241  F. 

747. 

§  10044.  (Act  Aug.  24,  1912,  c.  390,  §  8.)     District  Court;  rules  of 
practice;  jurisdiction;   court  officers. 


Compenaation  of  offloers^-^^ongress 
having  provided  by  this  section  for 
district  court  of  Canal  Zone,  appoint- 
ment of  a  judge  and  salary  attached 
to  office,  Auditor  of  Canal  Zone  is 
without  authority  to  refuse  to  give 
effect  to  congressional  acts  fixing  and 
appropriating  salary  of  such  judgte  by 


withholding  such  sum  as  he  may  think 
is  due  from  judge  as  rent  for  quarters 
in  property  belonging  to  United  States 
in  Canal  Zone.  Smith  v.  Jackson,  38 
S.  Ct  353,  246  U.  S.  888,  62  L.  Ed. 
788,  affirming  judgment  241  F.  747, 154 
0.  0.  A.  449. 


§  10045.  (Act  Aug.  24,  1912,  c.  390,  §  9.)  Transfer  of  causes  from 
existing  courts;  temporary  continuance  of  supreme  court; 
practice  and  procedure  continued;   appeals. 

risdiction  under  this  section,  to  re- 
view conviction.  Smith  v.  Government 
of  Canal  Zone,  239  F.  133, 152  C.  C.  A. 
175. 

Under  this  section  the  Circuit  Conn 
of  Appeals  of  the  Fifth  Circuit  has 
jurisdiction  to  review  a  judgment  of 
the  District  Court  of  the  Canal  Zone, 
where  the  aggregate  amount  of  judg- 
ment in  favor  of  plaintiff  and  of  the 
counterclaim  made  by  defendant  and 
disallowed  exceeds  $1,000.  Pftcific 
Mail  S.  S.  Co.  V.  Beneby  (C.  C.  A.) 
250  F.  444. 

Mode  of  rftvleww— Under  this  section 
an  action  at  law  in  the  District  Court 
of  the  Canal  Zone  can  only  be  reyiewed 
by  writ  of  error,  and  a  suit  iu  eq- 
uity on  appeal.  Panama  IL  Co.  ▼. 
Beckford,  231  F.  436,  145  O.  0.  A. 
430. 


Appellate  Juiisdiotion«— Where,  in  an 
action  in  the  District  Court  for  the 
Canal  Zone,  the  amount  sued  for  was 
over  $14,000,  a  verdict  was  rendered 
for  plaintiff  for  $930.60,  a  counterclaim 
was  interposed  by  defendant  of  $421.- 
95,  which  did  not  appear  to  have  been 
passed  upon  by  the  jury,  and  the 
plaintiff  in  error  submitted  in  the  court 
below  an  affidavit  that  the  amount  in 
controversy  exceeded  $1,000,  the 
amount  involved  was  sufficient  to  give 
the  Circuit  Court  of  Appeals  jurisdic- 
tion. Pacific  Mail  S.  S.  Co.  v.  Balder- 
ach  (C.  C.  A.)  229  F.  562. 

Where  defendant,  convicted  of  con- 
tempt in  District  Court  of  Canal  Zone, 
was  not  entitled  to  a  jury  trial  under 
United  States  Constitution  as  claimed, 
held,  that  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  waa  without  ju- 
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10067.  Bailroads   and   telegraphs   con- 

structed from  Missouri  Biver 
to  Pacific  Ocean  to  be  operat- 
ed and  used  as  one  continuous 
line. 

10068.  Interstate  communication. 

10000.  Secretary  of  Treasury  to  with- 
hold payments  to  certain  rail- 
roads. 

10066.  Payment  for  transportation-  of 
property  or  troops  over  cer- 
tain roads  prohibited. 


Bee. 

10060.  Payment     for     transportation; 
Army   transportation   senricea 
to  certain  railroads.' 
10066a.  Payment    for    transportation; 
rate  of  compensation  payable 
to    certain    land-grant    rail- 
roads. 
10Q68.  Ck>mpanies  may  sue  in  Ck>urt  of 

Claims. 
10070.  Protection    of   liens    of    United 
States;    redemption   of  mort- 
gages, etc.  ' 


§  10057.  (Act  July  2,  1864,  c.  216,  §  15,  as  amended,  Act  June  20, 
1874,  c.  331.)      Railroads  and  telegraphs  constructed  from  Mis- 
souri River  to  Pacific  Ocean  to  be  operated  and  used  as  one 
continuous  line. 
Lease  of  lines^See  U.  S.  v.  Southern  Pac.  Co.  (D.  G.)  239  F.  008. 

§  10058.  (R.  S.  §  5258.)     Interstate  communication.       .       ' 

The  federal  control  of  railways  during  the  war  and  for  21  months  thereafter 
was  regulated  by  Act  March  21,  1018,  c.  25,  ante,  U  d31&%a-d315%p. 

§  10060.  (R.  S.  §  5260.)     Secretary  of  Treasury  to  withhold  pay- 
ments to  certain  raUroads. 

Extent  of  rights— Government  hav- 
iug  issued  subsidy  bonds  to  predeces- 
sors of  Missouri  Pacific  Railroad  by 
Act  July  1,  1862,  12  Stat.  489,  and  pro- 
vided by  Comp.  St.  1916,  §  6799,  subd. 
10,  for  payment  of  interest  thereon, 
and  by  Act  July  2,  1864,  having  sub- 
ordinated its  lien  to  the  lien  of  first 
mortgage  bonds,  has  no  right  to  de- 
mand annual  payment  of  5  per  cent 
of  company's  net  earnings,  which  was 
security  fund  for  the  loan,  and  its  ex- 
istence depends  upon  the  existence  of 
the  debt,  in  view  of  Act  March  3.  1873 
(Comp.  St.  1916,  §§  10060,  10068),  but 
has  the  right  of  a  junior  mortgagee  to 


redeem,  and  can  retain  one-half  of  the 
compensation.     30  Op.  Atty.  Gen.  85. 

The  present  owner  of  the  Central 
Branch  of  the  Union  Pacific  Railroad 
Company  is  not  bound  to  pay  the  prin- 
cipal or  interest  on  the  government 
bonds  issued  to  the  original  company 
in  aid  of  the  construction  of  its  road. 
30  Op.  Atty.  Gen.  318. 

The  government  has  no  present  right 
to  claim  either  the  5  per  cent  of  the 
net  earnings  from  the  Missouri  Pacific 
Railroad  Company  which  succeeded  to 
the  rights  of  the  original  company  or  to 
withhold  the  other  half  of  the  compen- 
sation for  services  rendered  it    Id. 


§  10065.  (Act  March  3,  1875,  c.  133,  §  1.)     Pajrment  for  transporta- 
tion of  property  or  troops  over  certain  roads  prohibited. 

Compensation      for      servlcesw— The 

United  States,  having  agreed  in  writ- 
ing to  transport  soldiers  at  a  specified 
rate,  cannot  take  advantage  of  a  lower 
rate  without  complying  with  the  con- 
ditions stated  as  necessary  to  obtain 
it  Bush  V.  U.  S..  52  Ct.  CI.  109; 
Louisville  &  N.  R.  Co.  v.  Same,  Id.  259. 
Where  a  railroad,  having  contested 
with  the  accounting  officers  as  to  the 
application  of  land-grant  rates  to  the 
excess  of  baggage  over  regulation  al- 
lowance, accepted  payment  for  the  lat- 
ter without  protest,  it  is  estopped  from 
claiming  further  compensation.  Balti- 
more &  O.  R.  Co.  V.  U.  S.,  52  Ct.  CI. 
468. 

Property  of  Unitad  Statesw— Mounts, 
the  private  property  of  officers  of  the 
Army,  are  not  "property  of  the  United 

§  10066.  (Act  July  9,  1918,  c.  143.)     Payment  for  transportation; 
Army  transportation  services  to  certain  railroads. 

For  the  payment  of  Army  transportation  lawfully  due  such  land- 
grant  railroads  as  have  not  received  aid  in  Government  bonds  (to 
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states,"  which  includes  only  property 
belonfl^ng  to  the  United  States.  Illi- 
nois Cent  B.  Co.  v.  U.  S.,  52  Ct  CI. 
53. 

Troops  of  the   United   States^— The 

United  States  is  not  entitled  to  apply 
land-grant  deductions  to  the  trans- 
portation of  the  organized  militia  of 
states,  as  they  are  not  "troops  of  the 
United  States."  Bush  ▼.  U.  S.,  52  Ct 
CI.  199;  Louisville  &  N.  B.  Co.  v.  Same, 
Id.  259. 

Applicants  for  enlistment,  discharged 
military  prisoners,  furlonghed  soldiers, 
discharged  soldiers,  and  retired  enlist- 
ment men  are  not  "troops  of  the  Unit- 
ed States,"  within  the  land-grant  stat- 
utes. Union  Pac.  B.  Co.  t.  U.  S.,  52 
Ct  CI.  226. 


§  10066  .  RAILWAYS  (Tit  64 

be  adjusted  in  accordance  with  the  decisions  of  the  Supreme  Court 
in  cases  decided  under  such  land-grant  acts),  but  in  no  case  shall 
more  than  fifty  per  centum  of  full  amount  of  service  be  paid:  Pro- 
vided, That  such  compensation  shall  be  computed  upon  the  basis  of 
the  tariff  or  lower  special  rates  for  like  transportation  performed  for 
the  public  at  large  and  shall  be  accq^ted  ^s  in  full  for  all  demands 
for  such  service :  Provided  further,  That  in  expending:  the  money 
appropriated  by  this  Act  a  railroad  company  which  has  not  received 
aid  in  bonds  of  the  United  States,  and  which  obtained  a  grant  of 
public  land  to  aid  in  the  construction  of  its  railroad  on  conditions 
that  such  railroad  should  be  a  post  route  and  military  road,  subject 
to  the  use  of  the  United  States  for  postal,  military,  naval,  and  other 
Government  services,  and  also  subject  to  such  regulations  as  Con- 
gress may  impose  restricting  the  charge  for  spch  Government  trans- 
portation, having  claims  against  the  United  States  for  transporta- 
tion of  troops  and  munitions  of  war  and  military  supplies  and  prop- 
erty over  such  aided  railroads,  shall  be  paid  out  of  the  moneys  ap- 
propriated by  the  foregoing  provision  only  on  the  basis  of  such  rate 
for  the  transportation  of  such  troops  and  munitions  of  war  and  mili- 
tary supplies  and  property  as  the  Secretary  of  War  shall  deem  just 
and  reasonable  under  the  foregoing  f>roVision,  such  rate  not  to  ex- 
ceed fifty  per  centum  of  the  compensation  of  such  Government 
transportation  as  shall  at  that  time  be  charged  to  and  paid  by  pri- 
vate parties  to  any  such  company  for  like  and  similar  transporta- 
tion ;  and  the  amount  so  fixed  to  be  paid  shall  be  accepted  as  in  full 
for  all  demands  for  such  service :  And  provided  further,  That  noth- 
ing in  the  preceding  provisos  shall  be  construed  to  prevent  the  ac- 
counting officers  of  the  Government  from  making  full  payment  to 
land-grant  railroads  for  transportation  of  property  or  persons 
where  the  courts  of  the  United  States  have  held  that  such  prop- 
erty or  persons  do  not  come  within  the  scope  of  the  deductions 
provided  for  in  the  land-grant  Acts.     (40  Stat.  859.) 

This  section  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  jear 
1919,  cited  above.  It  supersedes  similar  provisions  of  Act  March  28,  1918. 
c.  28,  §  1,  40  Stat  476  and  previous  appropriation  acts. 

§  10066a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Payment  for  transporta- 
tion; rate  of  compensation  payable  to  certain  land-grant  rail- 
roads. 

Land-grant  railroads  organized  under  the  Act  of  July  twenty- 
eighth,  eighteen  hundred  and  sixty-six,  chapter  three  hundred,  shall 
receive  the  same  compensation  for  transportation  during  the  ex- 
isting war  emergency  of  property  and  troops  of  the  United  States 
as  may  be  paid  to  land-grant  railroads,  organized  under  the  land- 
grant  Act  of  March  third,  eighteen  hundred  and  sixty-three,  and 
the  Act  of  July  twenty-seventh,  eighteen  hundred  and  sixty-six, 
chapter  two  hundred  and  seventy-eight,  for  such  transportation  dur- 
ing said  emergency :  Provided,  That  this  paragraph  shall  not  be 
construed  as  changing  in  any  other  way  or  for  any  other  period  of 
time  the  rights  and  duties  of  the  land-grant  railroads  first  above 
mentioned.     (40  Stat.  361.) 

These  were  further  provisions  of  the  urgent  deficiency  appropriation  Act 
for  the  fiscal  year  191S,  and  prior  years,  cited  above. 

§  10068.  (R.  S.  §  5261.)     Companies  may  sue  in  Court  of  Claims. 

Cited    without    definite    application, 

30  Op.  Atty.  Gen.  35. 

§  10070.  (Act  March  3,  1887,  c.  345,  §  4.)  Protection  of  liens  of 
United  States ;  redemption  of  mortgages,  etc 


Cited    without    definite    appiioation, 

30  Op.  Atty.  Gen.  35. 
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6ec. 

10072.  Use  of  public  domain,  etc 

10075.  Government  to  have  priority  in 

transmission  of  messages. 

10076.  Government  entitled  to  purchase 

lines. 

10077.  Acceptance  of  obligation  to  be 

filed. 
10078a.  Collection  of  forwarding  charg- 
es  due   connecting   companies 
for  transmission   of   Govern- 
ment radiograms  or  telegrams. 

§  10072.  (R.  S.  §  5^63.)     Use  of 

7.  Priority  of  right.— In  view  of  con- 
gressional grant  in  this  section,  where 
telegraph  company  had  its  line  over 
public  land  of  United  States  when 
placer  mining  claim  was  located  there- 
on, the  company,  a  pubUc  utility,  suing 
to  enjoin  owners  of  claim  from  inter- 
fering with  line,  had  right  to  injunction 
pendente  lite.  Postal  Telegraph-Cable 
Co.  of  Montana  v.  Nolan  (Mont.)  162 
P.  169. 

8.  Right    of   eminent   domain.^Tele- 

graph  company,  coming  under  this  sec- 
tion and  Comp.  St  1916,  $$  10075- 
10077,  does  not  acquire  right  of  emi- 
nent domain,  but  a  franchise  as  to 
post  roads,  and  properties  not  owned 
by  United  States,  subject  to  rights  of 
owners  of  fee.  People  ex  rel.  Postal- 
Telegraph  Cable  Co.  v.  State  Board  of 
Tnx  Com'rs  (Sup.)  166  N.  Y.  S.  41, 
99  Misc.  Rep.  523. 

9.  Military    roads,    post    roads,    and 

hlgtiways^-rTelegraph  company  main- 
taining poles  in  post  road  crossed  by 
railroad  at  grade  cannot  enjoin  town- 
ship and  county  from  changing  grade 
of  road  because  it  would  interfere  tem- 
porarily with  poles,  or  recover  cost  of 
changing  location  of  poles,  and  of  re- 
storing them  to  former  location;  ease- 
ment being  subject  to  public  rights  in 
highway.  Postal  Telegraph  Cable  Co. 
of  New  Jersey  v.  Delaware,  L.  &  W. 
R.  Co.  (N.  J.  Ch.)  104  A.  141. 

Special  franchises  granted  by  the 
state  to  a  telegraph  company  to  con- 
struct its  lines  in  streets  and  highways, 
being  broader  than  additional  or  sup- 
plementary franchises  subsequently 
granted  to  the  company  by  Congress, 
could  coexist  with  the  federal  fran- 
chises. People  ex  rel.  Postal  Tele- 
graph-Cable Co.  V.  State  Board  of  Tax 
Com'rs,  120  N.  E.  192,  224  N.  Y.  167. 

A  telegraph  company,  which  accepted 
the  federal  Post  Roads  Act  of  1866,  and 
for  years  occupied  streets  constituting 
post  roads,  presumably  not  as  a  tres- 
passev,  but  under  some  consent  by  prop- 
er local  authorities,  obtained  rights  in 
the  nature  of  a  "special  franchise."    Id. 

The  federal  Post  Roads  Act  is  per- 
missive, and  privilege  granted  to  tele- 
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Sec. 


SUBMARINB3  CABLES 


10090.  Vessels  engaged  in  laying  cable; 
signals;  av<5idance  of  buoys 
marking  position  of  cable  in 
course  of  construction. 

10094.  Penalties  provided  not  to  bar 
suits  for  damages. 

RADIOTELEGRAPHS 

10100.  License  for  operation  of  radio- 
telegraph. 

public  domain,  etc. 

graph  companies  to  construct  lines  in 
post  roads  and  to  operate  them  does 
not  carry  unrestricted  right  to  appro- 
priate public  property  of  state,  being 
like  any  other  franchise,  subordinate  to 
public  as  to  private  rights.    Id. 

11.  Occupation,  without  consent  of 
railroad  company.p-This  and  the  fol- 
lowing sections  do  not  give  a  telegraph 

*  company  the  right,  without  purchase  or 
condemnation,  to  maintain  its  lines 
along  a  railroad  right  of  way.  Western 
Union  Telegraph  Co.  v.  Louisville  &  N. 
R.  Co.,  238  F.  26,  151  C.  C.  A.  102, 
reversing  decree  (D.  C.)  229  F.  234. 

12.  Damages  and  compensation  for 
■se  of  preml8e8.^Where  a  telegraph 
company  seeks  to  appropriate  parts  of 
highways  to  an  exclusive  use,  under 
the  federal  Post  Roads  Act,  it  is  within 
the  power  of  the  state  to  exact  compen- 
sation. People  ex  rel.  Postal  Tele- 
graph-Cable Co.  V.  State  Board  of  Tax 
Com'rs,  120  N.  fi.  192,  224  N.  Y.  167. 

16.  State  police  regulation.— The  only 
limitation  on  the  power  of  a  state  or 
municipality  to  impose  conditions  on 
right  to  telegraph  company,  under  fed- 
eral Post  Roads  Act,  to  occupy  streets 
to  and  of  which  the  state  or  city  has 
title  and  control,  is  that  they  shall  not 
be  arbitrary  or  unreasonable.  People 
ex  rel.  Postal  Telegraph-Cable  Co.  v. 
State  Board  of  Tax  Com'rs,  120  N.  B. 
192,  224  N.  Y.  167. 

17.  Munloipal  polioe  regulation.— In 
view  of  this  section  and  U.  S.  Comp. 
St.  1916,  §  7456,  ordinance  imposing 
license  fee  on  each  telegraph  pole  in 
city  streets,  which  were  post  roads, 
held  a  reasonable  regulation.  City  of 
Peoria  v.  Postal  Telegraph- Cable  Co., 
113  N.  E.  968,  274  HI.  568. 

Though  telegraph  company  was  au- 
thorized to  place  poles  and  wires  in 
streets  of  city  which  were  post  roads, 
under  this  section,  held  that  municipal- 
ity might  impose  reasonable  regulations 
upon  such  use  of  streets,  and  so  could 
tax  franchise,  which  tax  would  not  be 
tax  on  privilege  granted  by  United 
States.  Western  Union  Telegraph  Co. 
V.  City  of  Houston  (Tex.  Civ.  App.) 
192  S.  W.  577. 
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19.  State  taxation^— A  franchise  to 
construct  and  operate  its  lines  in  post 
roads,  owned  and  enjoyed  by  a  tele- 
graph company  under  the  federal  Post 
Roads  Act,  was  not  uixable  by  the 
state.  People  ex  rel.  Postal  Telegraph- 
Cable  Co.  T.  State  Board  of  Tax 
Com'rs,  120  N.  B.  192,  224  N.  Y.  167. 


22.  Jaiisdiotloa  of  federal  eovrtt^ 
Suit  by  interstate  telegraph  cofflpany 
to  restrain  railroad's  cotenants  in  fee  - 
of  right  of  way  from  remoying  plain- 
tifPh  telegraph  lines,  erected  on  right 
of  way  with  railroad's  pennission,  U 
not  controversy  arising  under  this  sec- 
tion. Postal  Telegraph  Cable  Co.  of 
Montana  v.  Nolan  (D.  C.)  240  F.  754. 

§  10075.  (R.  S.  §  5266.)  Government  to  have  priority  in  transmis- 
sion of  messages. 

Cited     without    definite    application,      (Sup.)  166  N.  Y.  S.  41,  99  Misc.  Bep. 
People  ex  rel.  Postal-Telegraph  Gable      523. 
Co.    V.    State   Board    of    Tax    Com'rs 

§  10076.  (R.  S.  §  5267.)     Government  entitled  to  purchase  lines. 

The  President  was  authorized,  during  the  war,  to  assume  control  of  any 
telegraph,  telephone,  marine  cable,  or  radio  system,  by  Act  July  16,  1918^  c 
154,  ante,  §  8115%x. 

Kotes  of  Deolsloiui 

Cited    without    definite    application,      (Sup.)  166  N.  T.  S.  41,  99  Misc.  Bep. 
People  ex  reL  Postal-Telegraph  Cable      623. 
Co.    V.    State    Board    of   Tax    Com*rs 

§  10077.  (R.  S.  §  5268.)     Acceptance  of  obligation  to  be  filed. 

Cited    without    definite    application,      (Sup.)  166  N.  Y.  S.  41,  99  Misc.  Bep. 
People  ex  rel.  Postal-Telegraph  Cable      523. 
Co.   T.    State    Board    of   Tax    Com'rs 

§  10078a.  (Act  May  12,  1917,  c.  12.)  Collection  of  forwarding 
charges  due  connecting  companies  for  transmission  of  Govern- 
ment radiograms  or  telegrams. 

Hereafter  the  Signal  Corps,  in  its  operation  of  military  tel^raph 
lines,  cables,  or  radio  stations,  is  authorized,  in  the  discretion  of 
the  Secretary  of  War,  to  collect  forwarding  charges  due  connect- 
ing commercial  telegraph  or  radio  companies  for  the  transmission 
of  Government  radiograms  or  telegrams  over  their  lines,  and  to  this 
end,  under  such  regulations  as  may  be  prescribed  by  the  Secretary 
of  War,  it  can  present  vouchers  to  disbursing  officers  for  payment 
or  file  claims  with  auditors  of  the  Treasury  Department  for  the 
amount  of  such  forwarding  charges.    (40  Stat.  43.) 

These  were  provisions  of  the  Army  appropriation  act  for  the  fiscal  year 
1918,  dted  above. 

SUBMARINE  CABLES 

§  10090.  (Act  Feb.  29,  1888,  c.  17,  §  4.)  Vessels  engaged  ip  lay- 
ing table ;  signals ;  avoidance  of  buoys  marking  position  of 
cable  in  course  of  construction: 

Cited  without  definite  applloatlon, 
U.  S.  V.  North  German  Lloyd  (D.  0.) 
239  F.  687. 

§  10094.  (Act  Feb.  29,  1888,  c.  17,  §  8.)  Penalties  provided  not  to 
bar  suits  for  damages. 


Vessel  held  liahle  for  damaoe  to  oa- 
ble.^— A  steamship  held  liable  for  injury 
to  a  submarine  cable  on  the  ^ound  of 
negligent  navigation.  U.  S.  v.  North 
German  Uoyd  (D.  C.)  239  F.  587. 


A  vessel  is  liable  for  damaff^  ^.  * 
cable,  where  she  anchored  in  the  ^^' 
ity  of  the  cables  as  shown  on  the  cian 
and  the  anchor  fouled  the  cable-  ^^^ 
Vmdeggen  (D.  0.)  252  F.  209. 


RADIOTELEGRAPHS 

§  10100.  (Act  Aug.  13,  1912,  c.  287,  §  1.)     License  for  operation  of 
radiotelegraph. 

Cited    without    definite    applioatios, 

30  Op.  Atty.  Gen.  291. 
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Sec 

10110.  Fugitives  from  a  foreign  coun- 

try,  or  a  country  under  the 
control  of  the  United  States. 

10111.  Evidence  on  the  hearing. 


Sec. 

10121.  Protection  of  the  accused. 
10126.  Fugitives  from  a  SUte  or  Terri- 
tory. 
10120.  [Repealed.] 


§  10110.  (R.  S.  §  5270,  as  amended.  Act  June  6, 1900,  c.  793.)  Fugi- 
tives from  a  foreign  country,  or  a  country  under  the  control  of 
the  United  States. 


17.  Extrailitabie  off raseSd— Extradi- 
tion to  Canada  on  charge  of  receiving 
and  retaining  stolen  goods  wUl  not  be 
denied  because  Canadian  statute  treats 
the  receiving  and  retaining  as  distinct 
offenses  where  the  complaints  charge 
both  offenses,  since  receiving  stolen 
goods  is  extraditable  by  treaties  with 
Great  Britain  of  August  9,  1842,  art. 
10,  and  July  12,  1889,  art.  1,  and  this 
does  not  render  the  detention  of  accus- 
ed under  extradition  warrant  unlawful, 
as  it  will  not  be  presumed  that  the  de- 
manding government  will,  contrary  to 
article  3  of  the  latter  treaty,  punish  for 
any  offense  other  than  that  for  which 
he  is  surrendered.  Bingham  v.  Brad- 
ley, 36  S.  Ct.  634,  241  U.  S.  511,  60 
L.  Ed.  1136. 

40.  Complaint— Requisites  and  sufll- 
olenoy.— A  complaint  in  foreign  extradi- 
tion proceedings  charging  the  obtaining 
of  money  by  false  bUls  or  progress  es- 
timates on  government  work  is  suffi- 
cient on  habeas  corpus,  though  the 
money  was  in  fact  paid  on  vouchers, 
where  the  officer  issuing  the  vouchers 
relied  on  the  bills  and  progress  esti- 
mates; nor  is-  a  charge  of  perjury  in- 
sufficient because  under  the  law  of  the 
demanding  government  some  false 
statements,  immaterial  under  the  law 
of  the  surrendering  state,  would  con- 


stitute perjury,  the  alleged  false  state- 
ments being  in  fact  material.  Kelly  v. 
Griffin,  36  S.  Ct.  487,  241  U.  S.  6,  60 
L.  Pd.  861. 

British  Consul  General's  complaint  in 
proceeding  to  extradite  accused  to  Can- 
ada held  to  sufficiently  charge  that  the 
crime  was  committed  in  Canada.  Bing- 
ham V.  Bradley,  36  S.  Ct  634,  241  U. 
S.  511,  60  li.  Ed.  1136.     . 

70.  Review  of  doclsJon— Habeas  oor- 
piSd— The  regularity  of  proceedings  of 
a  foreign  legislative  committee  inves- 
tigating frauds  will  be  presumed  on  ha- 
beas corpus  to  discharge  from  deten- 
tion in  extradition  proceedings,  accus- 
ed having  appeared  before  such  com- 
mittee without  objection;  and  the 
federal  courts  will  presume  that  the 
Canadian  government  will  respect  the 
conventiop  between  the  United  States 
and  Great  Britain,  precluding  trial  on 
collateral  charges.  Kelly  v.  Griffin,  36 
S.  Ct  487,  241  U.  S.  6,  60' L.  Ed.  861. 

Finding  of  United  States  Commis- 
sioner in  foreign  extradition  proceed- 
ings that  the  evidence  sustained  the 
charge  cannot  be  reversed  on  habeas 
corpus  if  he  acted  on  adequate  evidence 
and  had  jurisdiction  and  the  offense  was 
extraditable.  Bingham  v.  Bradley,  36 
S.  Ct  634,  241  U.  S.  511,  60  U  Ed. 
1136. 


§  10111.  (R.  S.  §  5271.)     Evidence  on  the  hearing. 

Afndavlts.^Properly        authenticated  Great  Britain  Aug.  0,  1842,  art  10,  and 

affidavits  are  not  inadmissible  in  pro-  this   section.    Bingham   v.   Bradley,  36 

ceedings  for  extradition  to  Canada  be-  S.  Ct.  634,  241  U.  S.  511,  60  L.  Ed. 

cause  taken  ex  parte  under  treaty  with  1136. 

§  10121.  (R.  S.  §  5275.)  .  Protection  of  the  accused. 


Contempt  prooeedlngsw— In  view  of 
this  section,  where  defendant  was  ex- 
tradited from  Panama  into  Canal  Zone 
on  criminal  charge,  service  on  him  of 
order  commanding  him  to  appear  and 
show  cause  why  he  should  not  be  at- 


tached for  contempt,  made  while  he  was 
in  jail  held  as  an  extradited  prisoner, 
furnishes  no  basis  for  an  adjudication 
in  contempt.  Smith  v.  Government  of 
Canal  Zone,  249  F.  273,  161  0.  C.  A. 
281. 


§  10126.  (R.  S.  §  5278.)     Fugitives  from  a  State  or  Territory. 

7.  Fttgltive  from  Justice— Who  are  fu- 
gitives.p~A  ''fugitive  from  justice,"  in 
the  sense  of  this  section,  is  one  who, 
having  within  the  state  committed  a 
crime,  when  he  is  sought  to  be  subject- 
ed to  its  criminal  process,  has  left  its 
jurisdiction  and  is   found  in  another 


state.    Ex   parte   Thurber   (Cal.   App.) 
174  P.  112. 

Under  Const.  U.  S.  art.  4,  §  2,  this 
section,  and  Pen.  Code  Ga.  1910,  §  1352, 
where  fugitive  from  justice  from  Mis- 
souri was  convicted  in  United  States 
court  in  Alabama   and   committed    to 
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penitentiary  in  Georgia,  on  release. 
Governor  o£  Georgia  coul9  issue  war- 
rant on  requisition  of  Governor  of  Mis- 
souri for  his  arrest.  Kelly  v.  Mani^um 
(Ga.)  88  S.  E.  556. 

Where  petitioner  was  arrested  in 
1911  in  Tennessee,  and  authorities 
there  delivered  him  to  United  States 
courts  of  that  state,  and  he  was  sen- 
tenced for  five  years  to  federal  pen- 
itentiary at  Atlanta,  Ga.,  and  sheriff  of 
ITulton  county  held  him  under  order  of 
Governor  of  Georgia  for  delivery  to 
state  of  Tennessee  under  requisition 
as  fugitive  from  justice,  habeas  corpus 
was  properly  denied.  Hart  ▼.  Mangum, 
91  S.  £.  543.  146  Ga.  497. 

8.  — —  Necessity  of  presence  In  and 
flight    from    demanding    states— Where 

without  local  statute,  one  is  surrender- 
ed by  one  state  to  another  as  a  fugi- 
tive from  justice,  fact  that  he  had  not 
been  in  demanding  state  at  time  of  al- 
leged offense,  or  since,  does  not  de- 
prive courts  of  jurisdiction  to  try  him 
therefor,  or  show  such  abuse  of  process 
as  to  warrant  dismissal  of  case.  State 
V.  WeUman,  170  P.  1052,  102  Kan.  503, 
L.  R.  A.  1918D,  949. 

The  surrender  of  a  person  in  one 
state  for  removal  to  another  as  a  fugi- 
tive is  prohibited  by  this  section,  where 
the  person  was  not  a  fugitive  from  the 
justice  of  the  demanding  state.  Innes 
V.  Tobin,  36  S.  Ct.  290,  240  U.  S.  127, 
60  L.  Ed.  562,  affirming  judgment  Ez 
parte  Innes  (Tex.  Cr.  App.)  173  S.  W. 
291. 

il.  indiotment.— In  extradition  pro- 
ceedings the  demanding  state  is  not 
bound  by  the  specific  date  on  which  a 
conspiracy  is  charged.  'Ex  parte  Mont- 
gomery (D.  C.)  244  F.  967. 

16.  Affidavit  made  before  magistrate 
— Suflioiency.^Under  Const  U.  S.  art 
4,  §  2,  par.  2,  providing  for  the  extra- 
dition of  fugitives  charged  with  crime, 
a  complaint  that  defendants  falsely  rep- 
resented they  owned  a  stock  of  mer- 
chandise free  from  incumbrances  held 
sufficient  to  make  it  satisfactorily  ap- 
pear that  a  crime  under  Rev.  St.  Mo. 
1909,  S  4565,  penalizing  the  obtaining 
of  money  by  false  pretenses,  has  been 
committed.  Dragisick  v.  Jeffries 
(Mich.)   161  N.  W.  881. 

An  affidavit  that  defendant  was  a 
fugitive  from  justice  from  Arizona, 
where  he  obtained  money  under  false 
pretenses  in  violation  of  the  Penal 
Code  of  such  state,  and  that  he  had 
fled  from  such  state  where  he  com- 
mitted such  offense,  and  is  now  in  the 
state  of  Texas,  and  asking  that  a  war- 
rant be  issued,  was  sufficient  to  support 
a  warrant  for  extradition  under  Code 
Cr.  Proc.  Tex.  1011,  art.  1001.  Ex 
parte  Jones  (Tex.  Cr.  App.)  199  S.  W. 
3110. 

21.  Criminal  charge— Necessity  of 
cliarge. — In  a  proceeding  before  a  mag- 
istrate for  the  arrest  of  a  person 
charged   with   crime   in  another   state, 
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brought  in  the  state  to  which  he  is  al- 
leged to  have  fled,  it  must  appear  that 
in  the  state  where  the  crime  was  com- 
mitted he  stands  charged  through  in- 
dictment or  affidavit  before  a  magis- 
trate, or  by  some  other  equivalent  ac- 
cusation sanctioned  by  the  laws  of  that 
state.  Reichman  v.  Harris  (D.  G.)  252 
F.  371. 

In  extradition  it  must  appear  as  a 
condition  precedent  to  the  issuance  of 
the  warrant  that  the  person  demanded 
is  substantially  charged  with  a  .ciiine 
against  the  law  of  the  state  from  which 
he  is  alleged  to  have  fled.  Baid  v- 
Splain,  45  App.  D.  0.  1. 

22.  —  Sufflcienoy.— In     proceeds* 
for  the  rendition  from  one  state  to  an- 
other of  persons  charged  with  ctu^^ 
courts  will  not  indulge  in  technical  tesU 
of  the  sufficiency  of  a  charge,  where  it 
substantially    describes    the    cringe,  il 
there   is    some    appropriate    allegation 
and  evidence  that  a  charge  has  in  r«*"" 
ty  been  duly  made  in  the  state  where 
the  crime  is  alleged  to  have  been  ^^^' 
mitted;     but    a    warrant   issued^  l>y.* 
justice  to  arrest  an  alleged  fugiti'^*» "' 
sued  on  information  on  oath  **tbat  the 
offense  of  fugitive  from  justice  has  *^*° 
committed  and  accusing  M.  H.   there- 
of,"  even  if  considered  in   connection 
with    oath    reciting    that   accused    «*« 
unlawfully  entered  state  from   Mi^ssis- 
sippi,  "where   he  is   charged   with   the 
crime  of  murder,"  was  not  fair  and  reg- 
ular on  its  face,  but  void,  as  failing  to 
state  how,  or  under  what  competent  of- 
ficial's sanction,  accused  was  charged  in 
Mississippi,   in  view  of  Tliomp.    Shan. 
Code  Tenn.   $§  7323,  7324,  7326,   and 
this   section.    Helchman  v.  Harris    (C 

C.  A.)  252  F.  371. 

A  requisition  by  the  Governor  of  D- 
linois  for  extradition  of  a  person  in 
this  District  is  properly  complied  with 
where  the  record  shows  the  issuance  of 
a  warrant  in  that  state  based  upon  an 
affidavit  charging  the  accused  with  un- 
lawfully and  feloniously  obtaininK  naer- 
chandise  from  a.  person  named  "hy 
means  and  by  use  of  the  confidence 
game,"  and  a  statute  of  that  state  de- 
fines the  confidence  game,  and  provides 
that  in  an  indictment  therefor  it  shall 
be  sufficient  to  charge  that  the  accused 
unlawfully  and  feloniously  obtained  an- 
other's property  by  means  and  nsc  o 
such  game.    Webster  ▼.  Splain,  45  ApP- 

D.  C.  567. 

Under  Const.  U.  S.  art.  4,  {  2,  P*f"^; 
providing  for  the   extradition  of  *^^ 
tives  charged  with  crime,  a  co«nP» 
that     defendants     falsely     rcp^r^fp(»c 
they  owned  a  stock  of  merchandi^®     ^^ 
from    incumbrances    held    suffici^^  . 
make    it    satisfactorily    appear    *  f'jw 
crime  under  Rev.  St.  Mo.  1909.  ^  t,  by 
penalizing  the  obtaining  of  mo**^- .^^ 
false    pretenses,    has    been   coru*^  ^ 
Dragisick  V.  Jeffries  (Mich.)  ICl   ^* 
881. 


Where    complaint    in    a    reo^** 
charges  all  of  the  elements  of  i 
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under  the  laws  of  the  demanding  state, 
its  sufficiency,  from  the  technical  stand- 
point of  pleading,  presents  a  question 
for  the  courts  of  that  state.  Ohaudler 
V.  Sipes  (Neb.)  170  N.  W.  604. 

Extradition  cannot  be  granted  un- 
less the  indictment  contains  every  sub- 
stantial element  of  the  crime  charged. 
Ex  parte  Rovnianek  (Nev.)  168  P.  327. 

30.  Requisition— Requisites  and  suffi- 
ciency .—In  a  requisition,  the  copy  ^  of 
the  complaint  and  the  authenticating 
certificate  required  by  the  federal  law 
may  be  written  on  different  papers. 
Chandler  v.  Sipes  (Neb.)  170  N.  W.  604. 

Where  a  Governor  in  his  application 
for  a  requisition  of  a  fugitive  enumer- 
ates all  documents  attached  thereto, 
and  says,  '*which  I  certify  to  be  authen- 
tic and  duly  authenticated  according  to 
the  laws  of  this  state,"  there  is  suffi- 
cient authentication  of  the  complaint, 
affidavits  and  warrant,  made  in  Ari- 
zona, included  in  the  enumerated  docu- 
ments. Ex  parte  Jones  (Tex.  Cr.  App.) 
199  S.  W.  1110. 

35.  Proceedings— Presumptions  and 
proof  J— It  was  within  province  of  Gov- 
ernor to  require  production  of  satis- 
factory evidence  of  existence  of  juris- 
dictional facts  law  required  him  to 
find  before  issuing  warrant  for  arrest 
on  requisition  of  fugitive  from  justice 
in  another  state.  Pool  v.  State  (Ala. 
App.)  78  So.  407,  certiorari  denied 
(Sup.)  70  So.  311. 

To  overcome  effect  to  be  given  Gov- 
ernor's warrant  in  extradition  case, 
evidence  must  clearly  demonstrate  that 
l>erson  named  was  not  in  demandant 
state  at  or  about  time  of  offense  for 
which  he  was  indicted.  State  v.  Lan- 
gnm  (Minn.)  160  N.  W.  858. 

The  burden  is  on  one  being  extradit- 
ed to  show  that  he  had  not  been  in 
the  staje  applying  for  his  delivery, 
where  the  application  and  warrant  state 
that  he  stood  charged  with  crime  in 
such  state.  Ex  parte  Jones  (Tex.  Cr. 
App.)   199  S.  W.  1110. 

36.  — ^  Governor's  findlno^— Law  re- 
quires the  Governor,  before  issuing  a 
warrant  for  arrest  of  fugitive  from 
justice  in  another  state,  to  find  such 
fugitive  is  duly  charged  in  other  state 
with  crime,  and  that  he  has  fled  from 
justice  in  such  state  and  taken  refuge 
in  Alabama.    Pool  v.  State  (Ala.  App.) 

78  So.    407,    certiorari    denied    (Sup.) 

79  So.  311. 

39.  Defense  to  removal.^An  alleged 
fugitive  may  resist  compliance  by  one 
state  with  the  demand  of  another  for 
extradition  made  under  authority  of 
Confet.  art.  4,  §  2,  subd.  2,  and  this 
section.  Burton  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  38  S.  Ct.  108,  245  U.  S. 
.S15,  62  L.  Ed.  314,  affirming  judgment 
104  N.  B.  1127,  210  N.  Y.  567,  which 
affirmed  132  N.  Y.  S.  628,  147  App. 
Div.  557. 

45.  Warrant— Effect  as  evidence.— 
Recitals  in  warrant  issued  on  requisi- 


tion of  governor  of  another  state  for 
arrest  of  fugitive  from  justice  are 
prima  facie  evidence  of  jurisdictional 
facts.  Pool  V.  State  (Ala.  App.)  78  So. 
407,  certiorari  denied  (Sup.)  79  So. 
311. 

Statements  in  warrant  issued  by  the 
Governor  of  Illinois  on  requisition  for 
extradition  held,  in  absence  of  con- 
trary evidence,  to  show  relator's  cor- 
poreal presence  in  the  demanding  state 
at  the  time  of  the  commission  of  the 
claim  and  his  flight  from  justice.  Peo- 
ple ex  rel.  Currier  v.  Chief  of  Police 
of  City  of  Rochester  (Co.  Ct.)  162  N. 
Y.  S.  845,  97  Misc.  Rep.  254. 

Extradition  warrant  is  prima  facie 
proof  that  requirements  of  this  section 
were  complied  with  before  issuance  of 
warrant.  Ex  parte  Wildman  (Okl.  Cr. 
App.)  168  P.  246. 

46.  Arrest  and  detentlonw— Under  this 
section,  where  defendant  admitted  that 
he  was  in  Illinois  at  time  of  commis- 
sion of  alleged  crimes,  and  that  in- 
dictments were  in  form  and  certified 
as  required  by  law,  held,  that  it  was 
the  duty  of  the  Governor  of  the  state 
where  he  was  found  to  have  him  ar- 
rested and  delivered  to  the  Illinois  au- 
thorities. Biddinger  v.  Commissioner 
of  Police  of  City. of  New  York,  38  S. 
Ct.  41,  245  U.  S.  128,  62  L.  Ed.  193. 

Const,  art  4,  §  2,  subd.  2,  and  this 
section,  do  not  protect  from  arrest 
in  New  York  one  charged  with  com- 
mission of  crime  in  another  state  such 
arrest  being  governed  by  rules  ap- 
plicable to  citizens  of  New  York.  Bur- 
ton V.  New  York  Cent.  &  H.  R.  R.  Co., 
38  S.  Ct.  108,  245  U.  S.  315,  62  L.  Ed. 
314,  affirming  judgment  104  N.  E.  1127, 
210  N.  Y.  567,  which  affirmed  132  N. 
Y.  S.  628,  147  App.  Div.  557. 

On  requisition  by  Governor  of  Illi- 
nois, certifying  that  offense  charged 
was  a  crime,  together  with  a  copy 
of  information  and  warrant,  relator 
may  be  taken  into  custody  under  war- 
rant of  Governor  of  New  York,  with- 
out inquiry  into  regularity  of  Illinois 
proceedings.  People  ex  rel.  Currier  v. 
Chief  of  Police  of  City  of  Rochester 
(Co.  Ct.)  162  N.  Y.  S.  845,  97  Misc. 
Rep.  254. 

47.  —  Arrest  before  demandw— It 
is  not  essential  to  authorize  arrest  in 
New  York  of  a  citizen  of  another  state 
for  crime  there  committed  that  steps 
for  rendition  as  provided  by  Const, 
art.  4,  §  2,  subd.  2,  and  this  section, 
have  been  taken  at  time  of  the  arrest. 
Burton  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  38  S.  Ct.  108,  245  U.  S.  315, 
62  L.  Ed.  314,  affirming  judgment  104 
N.  E.  1127,  210  N.  Y.  567,  which  af- 
firmed 132  N.  Y.  S.  628,  147  App.  Div. 
557. 

57.  State  laws.— li.  O.  L.  §  1874, 
providing  that  one  in  custody  on  a 
criminal  charge  cannot  be  delivered 
up  to  another  state  until  legally  dis- 
charged, is  mandatory,  and  the  (iover- 
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nor  has  no  discretion,  in  Tiew  of  L.  O. 
L.  I  756;  and  a  convicted  person,  on 
parole  under  a  judgment,  is  in  ''cus- 
tody," within  L.  O.  L.  f  1874.  Car- 
penter V.  Lord,  171  P.  677,  88  Or. 
128,  L.  R.  A.  1918D,  674. 

60.  Habeas  corpus— Right  to  remedy. 

•—A  person  held  on  an  executive  war- 
rant for  extradition  to  another  state 
may  test  the  legality  of  his  detention 
under  article  4,  §  2,  of  the  federal 
Constitution  by  habeas  corpus  pro- 
ceedings in  a  federal  court.  Ex  parte 
Birdseye  (D.  C.)  244  F.  972. 

Where  arrest  by  deputy  sheriff  is  in 
excess  of  duty  of  executive  authority 
of  state  as  to  rendition  of  fugitives 
from  justice  in  another  state  under 
Const.  U.  S.  art.  4,  §  2,  and  statutes  in 
aid  thereof,  person  arrested  is  entitled 
to  his  enlargement  on  habeas  corpus  as 
matter  of  right  Taft  v.  Lord,  103  A. 
644,  92  Conn.  539. 

62.  — —  Scope  of  inquiry^On  habeas 
corpus  by  one  arrested  on  an  extradi- 
tion warrant,  the  court  cannot  question 
the  truth  of  the  alleged  facts  consti- 
tuting the  offense  and  can  inquire  only 
as  to  whether  accused  was  within  the 
territory  of  the  other  state  when  the 
alleged  offense  was  committed.  Ex 
parte  Thurber  (Cal.  App.)  174  P.  112, 

Where  there  was  evidence  that  one 
requisitioned  by  another  state  as  a 
fugitive  from  justice  was  in  the  de- 
manding state  within  the  period  during 
which  he  is  charged  with  crime,  the 
question  of  his  guilt  is  one  for  the 
courts  of  that  state.  State  v.  Boeke- 
noogen  (Minn.)  167  N.  W.  301. 

Where  one  held  for  extradition  brings 
habeas  corpus  on  ground  that  he  is 
not  fugitive  from  justice,  court  will  in- 
quire into  facts  of  such  issue.  Ex  parte 
La  Vere  (Nev.)  156  P.  446. 

Li  habeas  corpus,  where  relator  was 
sought  to  be  extradited  for  an  offense 
in  another  state,  the  court  rightly  re- 
fused to  go  into  the  sufficiency  of  the 
indictment  in  the  other  state,  or  the 
merits  of  the  defense.  People  ex  rel. 
Goldfarb  v.  Gargan  (Sup.)  168  N.  Y.  S. 
1027.  181  App.  Div.  410,  36  N.  Y.  Cr. 
R.  233. 

67. Evidenoe.^Requisition,  in- 
dictment in  foreign  state,  and  warrant 
of  Qovernor  authorizing  arrest  held  to 
make  a  prima  facie  case  for  detention 
of  a  prisoner  under  extradition  pro- 
ceedings as  against  a  writ  of  habeas 
corpus;  but  it  is  error  to  exclude  evi- 
dence showing  that  prisoner  is  not  in 
fact  a  fugitive.  Godwin  v.  State  (Ala. 
App.)  78  So.  313. 

In  determining  on  habeas  corpus, 
whether  accused  is  a  fugitive  from  jus- 
tice, the  court  does  not  act  on  the  mere 
preponderance  of  evidence,  but  it  must 
clearly  and  satisfactorily  appear  that 
he  is  not  a  fugitive  from  justice,  and 
held,  that  there  was  substantial  ey^- 
dence  that  relator  was  in  the  demand- 
ing   state    within    the    period    during 
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which  he  is  charged  with  the  commiB- 
sion  of  a  crime.  State  ▼.  Boekenoogen 
(Minn.)  167  N.  W.  301. 

In  habeas  corpus  to  release  a  pria- 
■  oner  detained  under  a  warrant  of  ex- 
tradition, the  fact  that  a  complaint  was 
filed  against  him  in  the  demanding 
state  is  prima  fade  evidence  that  he 
was  there  charged  with  a  crime. 
Chandler  v.  Sipes  (Neb.)  170  N.  W. 
604. 

In  habeas  corpne  to  be  relieved  from 
extradition,  evidence  of  former  convic- 
tion was  admissible  to  prove  identity  of 
the  accused.  People  ex  rel.  Teitelbaov' 
V.  Ryan  (Sup.)  168  N.  Y.  S.  787,  iSl 
App.  Div.  404,  36  N.  Y.  Cr.  R.  224. 

68.  — -  Presiimptloiia^^On     habeas 
corpus  Governor's  warrant  of  extrac- 
tion presumptively  establishes  that  ac- 
cused stands  charged  in  proper  form 
with  a  crime  committed  in  the  demand- 
ing state,  and  that  he  ia  a  fugitive  from 
justice.    State  v.  Boekenoogen  (Minn.) 
167  N.  W.  301. 

The  issuance  of  a  warrant  of  extra- 
dition creates  a  presumption  that  the 
prisoner  detained  under  it  is  a  fu^* 
tive.  Chandler  v.  Sipes  (Neb.)  170  N. 
W.  604. 

In  habeas  corpus  to  be  relieved  from 
extradition,  identity  of  name  raises  pre- 
sumption that  the  person  in  cnstody  is 
the  person  accused  in  the  indictment, 
and  the  accused  must  clearly  shew  that 
he  is  not  such  person.  People  ex  rel. 
Teitelbaum  v.  Ryan  (Sup.)  168  N.  T. 
S.  787,  181  App.  Div.  404,  36  N.  Y. 
Cr.  R.  224. 

Without  proof  to  the  contrary,  the 
presumption  obtains  that  the  Governor 
of  Ohio  acted  in  conformity  with  the 
laws  of  Ohio  in  the  issuing  of  a  ^f.' 
rant  for  the  petitioner  upon  a  requisi- 
tion of  the  Governor  of  Pennsyl^*^^* 
Maloncy  v.  Sheriff  of  Hamilton  County 
(Ohio)  121  N.  E.  646. 

§9. Burden  of  proof  .^Wbcreo»« 

detained  under  a  writ  of  extr»dit*^l 
regular  on* its  face,  demands  hi*  -fied 
dom  because  complaint  is  ^ot'C^^^r^^^ 
according  to  federal  law  and  do^^  ^^, 
charge  a  crime  under  statute  of  tb^  to 
Inanding  state,  the  burden  is  on  l*****  ^_ 
maintain  his  position.  Chandl^^ 
Sipes  (Neb.)  170  N.  W.  604. 

71 Right  to  dlocharget.— I^f^^e 

tion  of  a  person  without  formal  ^     %ot- 
and  rearrest,  on  a  telegram  fron*  ^*       jg 
eign  government  seeking  extradi***^^'^^.. 
no  ground  for  discharge  on  ^^^^^^'tfoo 
pus  from  detention  on  an  extr^^  ^^ 
warrant    subsequently    issued    ^^.^^  y. 
United  States  commissioner.    ^^*^fl() 
Griffin,  36  S.  Ct.  487,  241  U.  S-    ^' 
Li.  Ed.  861.  .    1^ 

In  habeas  corpus,  where  ther^  ^g 
substantial  conflict  in  the  evideXJ^^  ^^ 
to  petitioner's  presence  in  or  •^'^^me 
from  the  demanding  state  at  the  r^^^ 
the  offense  is  alleged  to  have  ^  ^^ 
committed,  petitioner  is  not  entitle*!  y. 
his  freedom  on  that  issue.  Chan^^^ 
Sipes  (Neb.)  170  N.  W.  604. 
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Where,  on  habeas  corpus  by  one 
held  for  extradition  as  fugitive  from 
justice,  evidence  conclusively  shows  in- 
nocence, petitioner  will  be  discharged. 
Ex  parte  La  Vere  (Nev.)  156  P.  446. 

72.  —  Appeal  and  error.— Denial  of 
habeas  corpus  to  obtain  release  from 
arrest  for  interstate  rendition  under 
warrant  issued  by  New  York  Governor 
under  Code  Cr,  Proc.  N.  Y.  §  827,  on 
ground  that  petitioner,  not  being  fugi- 
tive from  justice,  was  restrained  in  vi- 
olation of  Const,  art.  4,  §  2,  cl.  2,  and 
this  section,  held  not  a  denial  of  na- 
tional powers  so  as  to  warrant  review 
on  writ  of  error  under  Jud.  Code,  | 
237,  as  amended  by  Act  Sept.  6,  1916, 
c.  448,  but  to  fall  within  class  of  cases 
reviewable  by  certiorari.  Ireland  v. 
Woods.  38  S.  Ct.  319,  248  U.  S.  323, 
62  If.  Ed.  745,  dismissing  writ  of  er- 
ror People  ex  rel.  Ireland  v.  Same,  117 
N.  E.  1081,  which  affirmed  judgment 
163  N.  Y.  S.  991,  177  App.  Div.  1. 

§  10129.  [Repealed.] 

Effect  of  repeals— Repeal  of  Rev.  St. 
if  4598,  4599,  by  Act  Dec.  21,  1898,  { 
25,  and  of  this  section  by  Seamen  Act 
March  4,  1915,  §  17,  held,  in  view  of 
section  4612  (Comp.  St  1916,  §  8392), 
to  prevent  in  the  absence  of  treaty  or 


In  habeas  corpus  to  be  relieved  from 
extradition,  evidence  of  a  prior  convic- 
tion if  incompetent,  is  not  so  prejudi- 
cial as  to  warrant  reversal.  People  ex 
rel.  Teitelbaum  v.  Ryan  (Sup.)  168  N. 
Y.  S.  787,  181  App.  Div.  404,  36  N.  Y. 
Cr.  R.  224. 

73.  Proceedings  after  extraditions- 
Nothing  in  the  interstate  extradition 
provisions  of  this  section  gives  immu- 
nity after  acquittal  in  the  demanding 
state  from  surrender  to  another  state 
upon  an  extradition  warrant,  and  the 
failure  of  Congress  to  provide  for  the 
case  of  one  who  has  been  brought  in- 
to a  state  involuntarily  by  a  requisition 
from  another  state,  leaves  the  state 
free  to  deliver  accused  to  any  state 
from  whose  justice  he  has  fled.  lones 
v.  Tobin,  36  S.  Ct.  290,  240  U.  S.  127, 
60  Li.  Ed.  562,  affirming  judgment  Ex 
parte  Innes  (Tex.  Cr.  App.)  173  S.  W. 
291,  L.  R.  A.  1916C,  1251. 


convention,  arrest  aild  delivery  to  mas- 
ters of  seamen  deserting  from  foreign 
vessels;  therefore  Code  Va.  1904, 
§§  2004,  2005,  cannot  be  enforced.  Ex 
parte  Larsen  (D.  C.)  233  F.  708. 


TITLE  LXVIII— REMISSION  OF  FINES,  PENAL- 

TIES,  AND  FORFEITURES 

§  10130.  (R.  S.  §  5292,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Upon  summary  investigation  before  district  judge. 


I.  Conatniotion,  seope,  and  validity 
of  section^— In  view  of  this  section, 
held,  that  petition  under  Comp.  St. 
1916,  St  10132,  10133,  for  investiga- 
tion into  proposed  seizure  and  forfei- 
ture of  goods,  could  not  be  dismissed 


because  no  forfeiture  had  been  de- 
clared. In  re  Beloochistan  Rug  Weav- 
ing Co.    (D.  C.)   244  F.  283. 

Cited    without    definite    application, 

U.  S.  ▼.  Nineteen  Bales  and  Sixteen 
Bundles  of  Rugs  (D.  C.)  247  F.  380. 


§  10132.  (Act  June  22,  1874,  c.  391,  §  17.)     Petition  to  court  for  re- 
lief by  persons  charged  with  having  incurred  fines,  etc. 


J  ariadiction^Under  Rev.  St.  f§  3061, 
3062,  3087  (Comp.  St.  1916,  §§  5763, 
5764,  5790),  and  this  section  District 
Court  held  without  jurisdiction  of  peti- 
tion by  person  seeking  relief  from  for- 
feiture for  violation  of  customs  laws, 
where  no  forfeiture  had  been  declared. 
XJ.  S.  V.  One  Certain  Six-Passenger, 
Six-Cylinder,  Forty-Eight  Horse  Pow- 
er Locomobile  (D.  C.)  242  F.  998. 

In  view  of  Rev.  St.  §  5292,  as  amend- 
ed by  Act  Feb.  27,  1877,  c.  69,  §  1,  19 
Stat.  262  (Comp.  St  1916,  §  10130), 
held  that  petition  under  this  section 
and  Comp.  St.  1916,  §  10133,  for  inves- 


tigation into  proposed  seizure  and  for- 
feiture of  goods,  could  not  be  dismissed 
because  no  forfeiture  had  been  de- 
clared. In  re  Beloochistan  Rug  Weav- 
ing Co.  (D.  C.)  244  F.  283. 

Effect    of    proceeding.— Decision    in 

summary  proceeding  under  this  section 
is  not  conclusive  adjudication;  pur- 
pose being  merely  to  secure  clemency  of 
Treasury  Department,  whose  jurisdic- 
tion to  remit  forfeitures  is  adminis- 
trative. U.  S.  V.  Nineteen  Bales  and 
Sixteen  Bundles  of  Rugs  (D.  C.)  247  F. 
380. 


§  10133.  (Act  June  22,  1874,  c.  391,  §  18.) 
transmission  to  Secretary  of  Treasury. 

See  notes  under  preceding  section. 


Hearing ;    evidence ; 
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TITLE  LXIX  A— THE  CRIMINAL  CODE 


CRIMES 

Chap.  Sec. 

1.  Offenses  against  the  sxistsncs  of  ths  Government 10165 

2.  Offenses   against  •  neutrality 10173 

3.  Offenses  against  the  elective  franchise  and  civil  rights  of  citizens  -lOISS 

4.  Offenses  against  the  operations  of  the  Government 10196 

5.  Offenses  relating  to  official  duties 10265 

6.  Offenses  agajnst  public  justice 10295 

7.  Offenses  against  the  currency,  coinage,  etc 10320 

8.  Offenses  against  the  postal  service 10360 

9.  Offenses  against  foreign  and  interstate  commerce 10402 

10.  The  slave  trade  and  peonage 10441 

11.  Offenses  within  the  admiralty  and  maritime  and  the  territorial 

jurisdiction  of  the  United  States 10445 

12.  Piracy  and  other  offenses  upon  the  Seas 10469 

13.  Certain  offenses  in  the  Territories 10489 

13a.  Search    warrants 10496i/4a 

14.  General  and  special  provisions 10502 

16.     Repealing   provisions 10515 


• 


CHAPTER  ONE— OFFENSES  AGAINST  THE 
EXISTENCE  OF  THE  GOVERNMENT 

Proclamation  issued  under  §§  1-3,  6,  of  this  Chapter,  and  Const,  art  III.  S 
8,  dated  April  16,  1917,  after  reciting  the  proyisions  of  said  sections  and  said 
constitutional  provision,  as  follows: 

"The  courts  of  the  United  States  have  stated  the  foUoveing  acts  to  be 
treasonable : 

"The  use  or  attempted  nse  of  any  force  or  violence  against  the  Government 
of  the  United  States,  or  its  military  or  naval  forces; 

"The  acquisition,  use,  or  disposal  of  any  property  with  knowledge  that  it  is 
to  be,  or  with  intent  that  it  shall  be,  of  assistance  to  the  enemy  in  their 
hostilities  against  the  United  States; 

"The  performance  of  any  act  or  the  publication  of  statements  or  informa- 
tion  which  will  give  or  supply,  in  any  way,  aid  and  comfort  to  the  enemies  of 
the  United  States; 

"The  direction,  aiding,  counseling,  or  countenancing  of  any  of  the  foregoing 
acts. 

"Such  acts  are  hdd  to  be  treasonable  whether  committed  vnthin  the  United 
States  or  elsewhere;  whether  committed  by  a  citizen  of  the  United  States  or 
by  an  alien  domiciled,  or  residing,  in  the  United  States,  inasmuch  as  resident 
aliens,  as  well  as  citizens,  owe  allegiance  to  the  United  States  and  its  laws. 

"Any  such  citizen  or  alien  who  has  knowledge  of  the  commission  of  such 
acts  and  conceals  and  does  not  make  known  the  facts  to  the  officials  named 
in  Section  3  of  the  Penal  Code  is  guilty  of  misprision  of  treason. 

"And  I  hereby  proclaim  and  warn  all  citizens  of  the  United  States,  and  all 
aliens,  owing  allegiance  to  the  Government  of  the  United  States,  to  abstain 
from  committing  any  and  all  acts  which  would  constitute  a  violation  of  any 
of  the  laws  herein  set  forth;  and  I  further  proclaim  and  warn  all  persons 
who  may  commit  such  acts  that  they  wUl  be  vigorously  prosecuted  therefor." 

§  10165.  (Crim.  Code,  §  1.)     Treason  defined. 

5.  Felonious  intent.— Intent  is  an  in-  stricting  the  meaning  of  some  of  its  le- 

dispensable   element    in   the   establish-  gal  verbiage  held   sufficient.     U.  S.  ▼• 

ment  of  treason,  and  prior  acts  have  Werner  (D.  C.)  247  F.  708. 

always  been  admitted  for  the  purposes  cited     without    definite    a|»piicatioii, 

of  showing  intent.    U.  S.  v.  Schulze  (D.  Union   Naval  Stores   Co.  v.   U.  S.,  36 

C.)   253  F.  377.  g.  ct.  308,  60  L.  Ed.  644;    Louie  Ding 

l2«/2.  Indictment.^lndictment     which  v.  U.  S.  (C.  C.  A.)  247  F.  12;  McCoy  v. 

could  only  be  read  as  charging  only  the  U.  S.   (C.  C.  A.)  247  F.  861;    U.  S.  t. 

entertaining  because  of  expressing  trea-  Stilson  (D.  0.)  254  F.  120. 
sonable  sentiments  by  ignoring  or  re- 
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§    10174 


§  10167.  (Crim.  Code,  §  3.)     Misprision  of  treason  defined;    pun- 
ishment for. 

Cited     without    definite    applioKlion,      F.  12;   McCoy  y.  U.  S.  (G.  C.  A.)  247 
Louie  Ding  v.  U.   S.    (0.  0.  A.)   247      F.  861. 

§  10170.  (Crim.  Code,  §  6.)     Seditious  conspiracy;  punishment  for. 


indictment.— In  an  indictment  for  se- 
ditious conspiracy  against  the  United 
States,  it  is  not  necessary  that  the 
overt  act  charged  should  be  the  accom- 
plishment of  the  conspiracy;  and  while 
an  indictment  under  this  section  must 
charge  force,  which  cannot  be  implied 
from  the  words  "feloniously,  unlawfully, 
willfully,  and  maliciously,"  yet  where 
the  overt  act  is  alleged  in  charging  de- 
fendants with  intent  to  engage  in  armed 
hostility  against  the  United  States,  "by 
attacldng-  with  force  and  arms*'  defend- 
ant is  so  appraised  of  element  of  force 


that  to  sustain  a  demurrer  on  Bucb 
ground  would  give  effect  to  a  mere  de- 
fect of  form,  contrary  to  Rev.  St.  § 
1025  (Comp.  St.  1916,  §  1691).  Phipps 
V.  U.  S.  (C.  C.  A.)  251  F.  879. 

Evidenoe.— In  a  trial  for  seditious 
conspiracy  under  this  section,  certain 
uncontradicted  evidence  held  sufficient 
to  warrant  the  finding  that  the  defend- 
ant was  a  participant  with  another  in 
organizing  and  forwarding  the  unlaw- 
ful enterprise  to  seize  by  force  certain 
property  of  the  United  States.  Phipps 
V.  U.  S.  (C.  0.  A.)  251  F.  879. 


CHAPTER  TWO— OFFENSES  AGAINST 

NEUTRALITY 


Sec. 

10173.  Accepting  foreign  commission  to 

serve  against  friendly  power; 
punishment  for. 

10174.  Enlisting    in     foreign    service; 

exceptions. 

10175.  Arming  vessels  against  friendly 

powers ;    punishment ;    forfei- 
ture of  vessel,  etc. 

10177.  Organizing    military    expedition 

against  friendly  power. 

10178.  Enforcement    by    courts;      em- 

ployment   of    land    or    naval 
forces. 

10179.  Compelling  foreign  vessels  to  de- 

part. 
10182a.  [Repealed.] 
10182b.  Enforcement      of     neutrality; 

withholding  clearance  papers 

from  vessels. 


Sec. 
10182c. 

10182d. 
10182e. 


101821 
10182g. 
10182h. 


101821. 


Same;  detention  of  armed  ves- 
sels. 

Same;  sending  out  armed  ves- 
sel with  intent  to  deliver  to 
belligerent  nation. 

Same;  statement  from  master 
that  cargo  will  not  be  deliver- 
ed to  other  vessels  additional 
to  requirements  of  R.  S.  §{ 
4197,  4198.  4200. 

Same;  forbidding  departure  of 
vessels. 

Same;  unlawful  taking  of  ves- 
sel out  of  port. 

Same;  internment  of  persons 
belonging  to  armed  land  or 
naval  forces  of  belligerent  na- 
tion ;  arrest ;  punishment 
for  aiding  escape. 

Same;    enforcement  of  Title. 


§  10173.  (Crim.  Code,  §  9.)     Accepting  foreign  commission  to  serve 
against  friendly  power;    punishment  for. 

Decisions  Relating  to  Subject  in  General 


Captured  prize^Neutrality  of  Unit- 
ed States  held  violated  by  belligerent 
in  bringing  prize  into  port  of  United 
States  under  prize  crew  to  lay  her  up 
indefinitely,  and  was  not  justified  by 
Treaty  with  Prussia,  art.  19,  nor  by 
failure    of   United   States   to   proclaim 


that  its  ports  were  not  open  to  cap- 
tured prizes.  Berg  v.  British  &  Afri- 
can Steam  Nav.  Co..  37  S.  Ct.  337,  243 
U.  S.  124,  61  L.  Ed.  633,  Ann.  Cas. 
1917D.  442,  affirming  decree  The  Ap- 
pam  (D.  C.)  234  F.  389. 


§  10174.  (Crim.  Code,  §  10,  as  amended,  Act  May  7,  1917,  c.  11.) 
Enlisting  in  foreign  service ;  exceptions. 
Whoever,  within  the  territory  or  jurisdiction  of  the  United  States, 
enlists  or  enters  himself,  or  hires  or  retains  another  person  to 
enlist  or  enter  himself,  or  to  go  beyond  the  limits  or  jurisdiction 
of  the  United  States  with  intent  to  be  enlisted  or  entered  in  the 
service  of  any  foreign  prince,  State,  colony,  district,  or  people  as 
a  soldier  or  as  a  marine  or  seaman  on  board  of  any  vessel  of  war, 
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§    10174  THE  CRIMINAL   CODB     ({  10)  (Tit,  69a 

letter  of  marque,  or  privateer  shall  be  fined  not  more  than  $1,000 
and  imprisoned  not  more  than  three  years :  Provided,  That  this 
section  shall  not  appljy  to  citizens  or  subjects  of  any  country  en- 
gaged in  war  with  a  country  with  which  the  United  States  is  at  war, 
unless  such  citizen  or  subject  of  such  foreign  country  shall  hire  or 
solicit  a  citizen  of  the  United  States  to  enlist  or  go  beyond  the 
jurisdiction  of  the  United  States  with  intent  to  enlist  or  enter  the 
service  of  a  foreign  country.  Enlistments  under  this  proviso  shall 
be  under  regulations  prescribed  by  the  Secretary  of  War.    (40  Stat.  39.) 

This  section  was  amended  by  Act  May  7,  1917,  c.  11,  cited  above,  by  add- 
ing thereto  all  that  portion  thereof,  beginning  with  the  words,  'Trovided, 
That  this  section,"  etc. 

Notes  of  Deoislons 

Naturalization   of   offender.— An    ap-  for,    although    subsequently    pardoned 

plication    for   citizenship   by    one   who  by  the  President,  will  be  denied  n&tu- 

within  a  year  has  pleaded  guilty  to  a  ralization,   as  not  having  fulfilled  tbe 

charge    of    conspiring    to    hire    others  statutory   requirement  of  behaving  w 

to   enlist  in   the   service   of   a  foreign  a  man  well  disposed  to  the  good  oide^ 

king,  in  violation  of  this  section,  and  and    happiness   of   the   United    States. 

has  been  sentenced  to  pay  a  fine  tliere-  In  re  Addis  (D.  C.)  252  F.  886. 

§  10175.  (Crim.  Code,  §  11.)     Arming  vessels  against  friendly  po^' 
crs;  punishment;  forfeiture  of  vessel,  etc. 

I.  Offense  under  statute  in  general.  Within  Act  April  5,  1794,  §   3,    P^^' 

— This    section    construed.     The   Lucy  hibiting  the  fitting  out  and  armi^*  ^ 

H.  (D.  0.)  235  F.  610.  vessels    '*with   intent    to   be   exnpl*^-^^ 

There  was  nothing  inherently  wrong,  in   the   service   of   any   foreign     P'^^^ 

prior    to   declaration   of   war   between  or  state  to  cruise  or  commit  hostiUtiea 

United  States  and  Germany,  in  act  of  upon  the  subjects,  citizens  or  proper^ 

citizens  of  Germany  in  purchasing  in  of  another  foreign  prince  or  state*  '^'jj 

United   States   coal  and  provisions   to  whom  the  United  States  are  at  pea^ce, 

deliver    to    German    vessels    of    war.  the  words  "prince  or   state"  urcB.tii  a 

Hamburg-American  Steam  Packet  Co.  sovereign  or  a  political  community   ^• 

V.  U.  S.  (C.  C.  A.)  250  F.  747.  ^i^^d  to  admission  into  the  family  « 

nations;  and  as  such,  political  ree*'^?^' 

5.  New  or  unrecognized  government,  tion  was  essential.     The  Lucy  S-    ^' 

—See  §  10177,  note  16%,  post.  C.)  235  F.  610. 

§  10177.  (Crim.  Code,  §  13,  as  amended,  Act  June  15,  1917,  c-  30, 
title  V,  §  8.)  Organizing  military  expedition  against  friendly 
power. 

Whoever,  within  the  territory  or  jurisdiction  of  the  United 
States  or  of  any  of  its  possessions,  knowingly  begins  or  sets  on 
foot  or  provides  or  prepares  a  means  for  or  furnishes  the  money  f<^r, 
or  who  takes  part  in,  any  military  or  naval  expedition  or  enter- 
prise to  be  carried  on  from  thence  against  the  territory  or  domin- 
ion of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  is  at  peace,  shall  be  fi^i^^ 
not  more  than  $3,000  or  imprisoned  not  more  than  three  years,  or 
both.     (40  Stat.  223.)  ^     ^^ 

This  section,  as  originally  enacted,  read  as  follows:  "Whoever,  ^*^^^*^  pro- 
territory  or  jurisdiction  of  the  United  States,  begins,  or  sets  on  foot,  ^^^^  be 
vides  or  prepares  the  means  for,  any  military  expedition  or  enterpris^t  ^jgu 
carried  on  from  thenoe  against  the  territory  or  dominions  of  any  ^^-^jted 
prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom  the  ^  ^^ 
States  are  at  peace,  shall  be  fined  not  more  than  three  thousand  doll^^^  ^^^ 
imprisoned  not  more  than  three  years."  It  was  amended  by  Act  J^^ 
1917,  c.  30,  title  V,  §  8,  cited  above,  to  read  as  set  forth  above. 

9 

Notes  of  Deoiflloiui 

2>/2-  statute  constnied^-The  offense  plurality  of  agents  that  those  P^^  for 

of   setting  on  foot  a  military   expedi-  such  expedition  cannot  be  puni^l*^     g^ 

tion  against  the  territory  of  any  for-  conspiracy,  under  section  37  iP^^^^A^ 

eign  prince,  etc..  with  whom  the  Unit-  1916,  §  10201);  but  a  single  md^^^^^^ 

ed  States  are  at  peace,  denounced  by  may  violate  the  section.    U.  S.  '^' 

this  section,  does  not  require  such  a  Chandra  (D.  0.)  254  F.  635. 
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7.  Milifftry  oharaoter  of  expedition. 

— ^A  conspiracy  to  blow  up  the  Welland 
Canal  in  Canada  by  means  of  an  ex- 
pedition from  the  United  States  held 
s.  conspiracy  to  form  a  military  ex- 
pedition against  a  country  with  which 
the  United  States  was  at  peace,  con- 
trary to  this  section.  U.  S.  ▼.  Tausch- 
«r  (D.  C.)  233  F.  697. 

Under  this  section  defendants,  who 
■sent  from  United  States  a  spy  into 
United  Kingdomr  of  Great  Britain  and 
Ireland,  with  which  United  States  was 
-at  peace,  to  obtain  military  information 
for  benefit  of  Germany,  which  was  at 
war  with  said  Kingdom,  are  guilty  of 
Ji  violation  of  the  act.  U.  S.  ▼.  Sander 
(D.  C.)  241  F.  417. 

l2.Nec808lty  of  expedition  starting 
for  deotinationw-ZTo  violate  this  sec- 
tion it  is  not  'necessary  that  expedi- 
tion should  have  actually  set  out,  or 
that  any  specific  number  of  men  be 
engaged  therein.  U.  S.  ▼.  Chakraberty 
(D.  C.)  244  F.  287. 

I61/2-  Expedition  against  unrooogniz- 
ed  govornment.^See  {  10176,  note  6, 
•ante. 

It  is  no  defense  to  a  prosecution  un- 
der this  section  for  conspiring  to  pre- 
pare a  military  expedition  from  the 
United  States  against  the  United  States 
of  Mexico,  with  which  the  former  was 
at  peace,  that  the  government  con- 
trolling Mexico  had  not  been  recog- 
nized. De  Orozco  v.  U.  S.  (O.  C.  A.) 
237  F.  1008. 

19.  Venue  of  offense^— Court  for  fed- 
eral district  wherein  a  conspiracy  was 
entered  into  to  prepare  a  military  ex- 
pedition against  a  country  with  which 
the  United  States  was  at  peace,  in  vio- 


lation of  this  section,  has  jurisdiction 
of  prosecution,  though  supplies  for  ex- 
pedition were  shipped  and  stored  out- 
side district.  De  Orozco  v.  U.  S.  (C. 
O.  A^)  237  F.  1008. 

20.  Indiotment^-An  indictment  held 
insufficient,  as  the  charge  that  defend- 
ants conspired  to  set  on  foot  or  pro- 
vide means  for  a  military  enterprise 
was  a  mere  conclusion,  and  it  did  not 
charge  a  conspiracy  to  do  any  acts 
which  would  constitute  a  setting  on 
foot  of  a  military  enterprise  or  a  pro- 
viding of  means  therefor,  nor  was  it 
aided  by  allegations  as  to  defendants- 
intention,  since  an  attempt  to  destroy 
tunnels,  etc.,  was  not  necessarily  a 
lAlitary  enterprise,  especially  as  it  was 
not  even  alleged  that  the  purpose  of 
such  destruction  was  to  prevent  the 
transportation  of  munitions  of  war. 
U.  S.  V.  Bopp  (D.  C.)  230  F.  723. 

Indictment  charging  that  defendants 
planned  in  the  United  States  to  fo- 
ment revolution  in  India  for  benefit  of 
German  empire  and  against  Great  Brit- 
ain, held  to  charge  violation  of  this 
section.  U.  S.  v.  Chakraberty  (D.  C.) 
244  F.  287. 

201/2.  —  Consolidation.— Where  de- 
fendants were  charged  with  violation  of 
the  Sherman  Act,  as  well  as  violat- 
ing Criminal  Code,  {  37  (Comp.  St. 
1916,  §  10201),  by  conspiring  to  form  a 
military  enterprise,  in  violation  of  this 
section,  against  the  dominions  of  a  for- 
eign prince  with  whom  United  States 
was  at  peace,  and  the  several  acts 
charged  were  practically  the  same,  the 
indictments  should  be  consolidated  and 
tried  together.  U.  S.  v.  Bopp  (D.  C.) 
237  F.  283. 


§  10178.  (Crim.  Code,  §  14.)     Enforcement  by  courts;  employment 
of  land  or  naval  forces. 


10.  Restoration  of  captHred  property. 

—Admiralty  courts  have  jurisdiction  to 
•order  restitution  to  private  owners  of  a 
vessel  brought  into  port  by  a  prize 
crew  of  a  belligerent  nation  to  lay  her 
up  indefinitely  in  violation  of  rights  of 
United  States  as  a  neutral;  and  insti- 
tution in  prize  court  by  captor  nation 
of  proceedings  to  condemn  vessel  can- 
not oust  jurisdiction  of  admiralty  court. 
Berg  V.  British  &  African  Steam  Nav. 


Co.,  37  S.  Ct.  337,  243  U.  S.  124,  61 
L.  Ed.  033,  Ann.  Cas.  1917D,  442,  af- 
firming decree  The  Appam  (D.  C.)  234 
F.  389. 

Judicial  notice  will  be  taken  that  14 
months  intervening  between  capture  of 
vessel  sent  to  American  port  and  resti- 
tution for  violation  of  neutrality  laws 
was  less  than  might  reasonably  have 
been  expected.  The  Appam  (D.  C.)  243 
F.  230. 


§  10179.  (Crim.  Code,  §  15,  as  amended,  Act  June  15,  1917,  c.  30, 
title  V,  §  10.)  Compelling  foreign  vessels  to  depart. 
It  shall  be  lawful  for  the  President  to  employ  such  part  of  the 
land  or  naval  forces  of  the  United  States,  or  of  the  militia  thereof, 
as  he  may  deem  necessary  to  compel  any  foreign  vessel  to  depart 
from  the  United  States  or  any  of  its  possessions  in  all  cases  in 
which,  by  the  law  of  nations  or  the  treaties  of  the  United  States, 
it  ought  not  to  remain,  and  to  detain  or  prevent  any  foreign  ves- 
sel from  so  departing  in  all  cases  in  which,  by  the  law  of  nations  or 
the  treaties  of  the  United  States,  it  is  not  entitled  to  depart.  (40 
Stat.  223.) 

This  section,  as  originally  enacted,   read  as  follows:    '^t  shall  be  lawful 
for  the  President,  or  such  person  as  he  shall  empower  for  that  purpose,  to 
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employ  such  part  of  the  land  or  naval  forces  of  the  United  States,  or  of  the 
militia  thereof,  as  shall  be  necessary  to  compel  any  foreign  vessel  to  depart 
the  United  States  in  all  cases  in  which,  by  the  laws  of  nations  or  the  treaties 
of  the  United  States,  she  ought  not  to  remain  within  the  United  States.'*  It 
was  amended  by  Act  June  15,  #1917,  c.  30,  title  V,  {  10,  cited  above,  to  read  as 
set  forth  above. 

§  10182a.   [Repealed.] 

This  section  was  repealed  by  Act  June  15,  1917,  c  30,  title  V,  S  11.  Said 
section  11  also  repealed  **any  act  or  parts  of  acts  in  conflict  with  the  provi- 
sious  of  this  title."  Said  section  11  was  a  part  of  an  act  entitled  "An  act  to 
punish  acts  of  interference  w^ith  foreign  relations,  the  neutrality,  and  the  for- 
eign commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes."  Said 
section  11  was  a  part  of  title  V  thereof,  entitled  "Enforcement  of  Neutrality." 

§  10182b.  (Act  June  15,  1917,  c.  30,  title  V,  §  1.)  Enforcement 
of  neutrality;  withholding  clearance  papers  from  vessels. 
During  a  war  in  which  the  United  States  is  a  neutral  nation,  the 
President,  or  any  person  thereunto  authorized  by  him,  may  with- 
hold clearance  from  or  to  any  vessel,  domestic  or  foreign,  which 
is  required  by  law  to  secure  clearance  before  departing  from  port 
or  from  the  jurisdiction  of  the  United  States,  or,  by  service  of 
formal  notice  upon  the  owner,  master,  or  person  in  command  or 
having  charge  of  any  domestic  vessel  not  required  by  law  to  secure 
clearances  before  so  departing,  to  forbid  its  departure  from  port  or 
from  the  jurisdiction  of  the  United  States,  whenever  there  is  rea- 
sonable cause  to  believe  that  any  such  vessel,  domestic  or  foreign, 
whether  requiring  clearance  or  not,  is  about  to  carry  fuel,  arms, 
ammunition,  men,  supplies,  dispatches,  or  information  to  any  war- 
ship, tender,  or  supply  ship  of  a  foreign  belligerent  nation  in  viola- 
tion of  the  laws,  treaties,  or  obligations  of  the  United  States  under 
the  law  of  nations;  and  it  shall  thereupon  be  unlawful  for  such 
vessel  to  depart.    (40  Stat.  221.) 

This  section  and  the  seven  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes/'  cited 
above.  Said  sections  constituted  part  of  title  V  of  said  act,  entitled  "Enforce- 
ment of  Neutrality.'* 

§  10182c  (Act  June  15,  1917,  c.  30,  title  V,  §  2.)  Same;  detention 
of  armed  vessels. 
^During  a  war  in  which  the  United  States  is  a  neutral  nation, 
the  President,  or  any  person  thereunto  authorized  by  him,  may  de- 
tain any  armed  vessel  owned  wholly  or  in  part  by  American  citi- 
zens, or  any  vessel,  domestic  or  foreign  (other  than  one  which  has 
entered  the  ports  of  the  United  States  as  a  public  vessel),  which  is 
manifestly  built  for  warlike  purposes  or  has  been  converted  or 
adapted  from  a  private  vessel  to  one  suitable  for  warlike  use,  until 
the  owner  or  master,  or  person  having  charge  of  such  vessel,  shall 
furnish  proof  satisfactory  to  the  President,  or  to  the  person  duly 
authorized  by  him,  that  the  vessel  will  not  be  employed  by  the 
said  owners,  or  master,  or  person  having  charge  thereof,  to  cruise 
against  or  commit  or  attempt  to  commit  hostilities  upon  the  sub- 
jects, citizens,  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district  or  people  with  which  the  United  States  is  at 
peace,  and  that  the  said  vessel  will  not  be  sold  or  delivered  to  any 
belligerent  nation,  or  to  an  agent,  officer,  or  citizen  of  such  nation, 
by  them  or  any  of  them,  within  the  jurisdiction  of  the  United 
States,  or,  having  left  that  jurisdiction,  upon  the  high  seas.  (40 
Stat.  221.) 

See  note  to  §  10182b,  ante. 
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§  10182d.  (Act  June  15»  1917,  c.  30,  title  V,  §  3.)     Same;   sending 
out  armed  vessel  ^vHh  intent  to  deliver  to  belligerent  nation. 

During  a  war  in  which  the  United  States  is  a  neutral  nation, 
it  shall  be  unlawful  to  send  out  of  the  jurisdiction  of  the  United 
States  any  vessel  built,  armed,  or  equipped  as  a  vessel  of  war,  or 
converted  from  a  private  vessel  into  a  vessel  of  war,  with  any  in- 
tent or  under  any  agreement  or  contract,  written  or  oral,  that  such 
vessel  shall  be  delivered  to  a  belligerent  nation,  or  to  an  agent, 
officer,  or  citizen  of  such  nation,  or  with  reasonable  cause  to  believe 
that  the  said  vessel  shall  or  will  be  employed  in  the  service  of  any 
such  belligerent  nation  after  its  departure  from  the  jurisdiction  of 
the  United  States.    (40  Stat.  222.) 

See  note  to  9  10182b,  ante. 

§  10182e.  (Act  June  15,  1917,  c.  30,  title  V,  §  4.)  Same;  statement 
from  master  that  cargo  will  not  be  delivered  to  other  vessels 
additional  to  requirements  of  R.  S.  §§  4197,  4198,  4200. 
During  a  war  in  which  the  United  States  is  a  neutral  nation, 
in  addition  to  the  facts  required  by  sections  forty-one  hundred  and 
ninety-seven,  forty-one  hundred  and  ninety-eight,  and  forty-two 
hundred  of  the  Revised  Statutes  to  be  set  out  in  the  masters'  and 
shippers'  manifests  before  clearance  will  be  issued  to  vessels  bound 
to  foreign  ports,  each  of  which  sections  of  the  Revised  Statutes  is 
hereby  declared  to  be  and  is  continued  in  full  torce  and  effect,  ev- 
ery master  or  person  having  charge  or  command  of  any  vessel, 
domestic  or  foreign,  whether  requiring  clearance  or  not,  before  de- 
parture of  such  vessel  from  port  shall  deliver  to  the  collector  of 
customs  for  the  district  wherein  such  vessel  is  then  located  a  state- 
ment duly  verified  by  oath,  that  the  cargo  or  any  part  of  the  car- 
go is  or  is  not  to  be  delivered  to  other  vessels  in  port  or  to  be 
transshipped  on  the  high  seas  and,  if  it  is  to  be  so  delivered  or 
transshipped,  stating  the  kind  and  quantities  and  the  value  of  the 
total  quantity  of  each  kind  of  article  so  to  be  delivered  or  trans- 
shipped, and  the  name  of  the  person,  corporation,  vessel,  or  govern- 
ment, to  whom  the  delivery  or  transshipment  is  to  be  made;  and 
the  owners,  shippers,  or  consignors  of  the  cargo  of  such  vessel 
shall  in  the  same  manner  and  under  the  same  conditions  deliver 
to  the  collector  like  statements  under  oath  as  to  the  cargo  or  the 
parts  thereof  laden  or  shipped  by  them,  respectively.  (40  Stat. 
222.) 

Sec  note  to  $  10182b,  ante. 

§  10182f.  (Act  June  15, 1917,  c.  30,  title  V,  §  5.)  Same;  forbidding 
departure  of  vessels. 
Whenever  it  appears  that  the  vessel  is  not  entitled  to  clearance 
or  whenever  there  is  reasonable  cause  to  believe  that  the  additional 
statements  under  oath  required  in  the  foregoing  section  are  false, 
the  collector  of  customs  for  the  district  in  which  the  vessel  is  lo- 
cated may,  subject  to  review  by  the  Secretary  of  Commerce,  re- 
fuse clearance  to  any  vessel,  domestic  or  foreign,  and  by  formal  no- 
tice served  upon  the  owners,  master,  or  person  or  persons  in  com- 
mand or  charge  of  any  domestic  vessel  for  which  clearance  is  not 
required  by  law,  forbid  the  departure  of  the  vessel  from  the  port 
or  from  the  jurisdiction  of  the  United  States;  and  it  shall  thereup- 
on be  unlawful  for  the  vessel  to  depart.     (40  Stat.  222.) 

See  note  to  9  101S2b,  ante. 

§  10182g.  (Act  June  15,  1917,  c.  30,  title  V,  §  6.)     Same;  unlawful 
taking  of  vessel  out  of  port. 
Whoever,  in  violation  of  any  of  the  provisions  of  this  title,  shall 
take,  or  attempt  or  conspire  to  take,  or  authorize  the  takirfg  of 
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any  such  vessel,  out  of  port  or  from  the  jurisdiction  of  the  United 
States,  shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more 
than  five  years,  or  both ;  and,  in  addition,  such  vessel,  her  tackle, 
apparel,  furniture,  equipment,  and  her  cargo  shall  be  forfeited  to 
the  United  States.     (40  Stat.  222.) 

See  note  to  $  10182b,  ante. 

§  10182h.  (Act  June  15,  1917,  c.  30,  title  V,  §  7.)     Same;  intern- 
ment of  persons  belonging  to  armed  land  or  naval  forces  of 
belligerent  nation;   arrest;   punishment  for  aiding  escape. 
Whoever,  being  a  person  belonging  to  the  armed  land  or  naval 
forces  of  a  belligerent  nation  or  belligerent  faction  of  any  nation 
and  being  interned  in  the  United  States,  in  accordance  with  the 
law  of  nations,  shall  leave  or  attempt  to  leave  said  jurisdiction,  or 
shall  leave  or  attempt  to  leave  the  limits  of  internment  in  which 
freedom  of  movement  has  been  allowed,  without  permission  from 
the  proper  official  of  the  United  States  in  charge,  or  shall  willfully 
overstay  a  leave  of  absence  granted  by  such  official,  shall  be  subject 
to  arrest  by  any  marshal  or  deputy  marshal  of  the  United  States, 
or  by  the  military  or  naval  authorities  thereof,  and  shall  be  re- 
turned to  the  place  of  internment  and  there  confined  aiid  safely 
kept  for  such  period  of  time  as  the  official  of  the  United  States  in 
charge  shall  direct;    and  whoever,  within  the  jurisdiction  of  the 
United  States  and  slibject  thereto,  shall  aid  or  entice  any  interned 
person  to  escape  or  attempt  to  escape  from  the  jurisdiction  of  the 
United  States,  or  from  the  limits  of  internment  prescribed,  shall 
be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  one  year, 
or  both.     (40  Stat.  223.) 

See  note  to  f  101S2b,  ante. 

§  101821  (Act  June  15,  1917,  c.  30,  title  V,  §  9.)     Same;  enforc^ 
mcnt  of  Title. 
The  President  may  employ  such  part  of  the  land  or  naval  forces 
of  the  United  States  as  he  may  deem  necessary  to  carry  out  the 
purposes  of  this  title.    (40  Stat.  223.) 
See  note  to  {  10182b,  ante. 

Cited    without    definite    appiloatioay 
Blair  v.  U.  S.  (C.  C.  A.)  241  F.  217. 


CHAPTER   THREE— OFFENSES   AGAINST  THE 
ELECTIVE  FRANCHISE  AND  CIVIL 
RIGHTS  OF  CITIZENS 

§  10183.  (Crim.  Code,  §  19.)     Conspiracy  to  injure,  etc.,  persons  in 
the  exercise  of  civil  rights;  punishment. 

i  >/2.  RepeaJy— Act  Feb.   8,   1894,   28  fendants  would  use  eiEorts  to  have  sen* 

Stat.  36,  repealing  all  sectioDs  of  Rev.  tence  pronounced  in  pending  criminal 

St.  tit.  70,  c.  7,  which  related  to  of-  case  held  not  a  conspiracy  to  intimidate 

fenses   against   elective   franchise,   did  him  in  violation  of  this  section.   U.  S. 

not  repeal  this  section.    U.  S.  v.  Bath-  v.  Welch  (D.  C.)  243  F.  996. 
gate,  38  S.  Ct.  269,  246  U.  S.  220,  62  It  was  not  a  violation  of  this  sec- 

L.  Ed.  676.  tion  for  defendants  to  conspire  to  de- 

3.  Violation  of  statute  In  general.-^  port  from  Arizona  citizens  of  the  Unit- 

Where  defendants  conspired  to  threat-  ed  States  some  of  whom  had. registered 

en  voter  to  use  efforts  to  cause  loss  6f  under  t^e  Selective  Service  Act;   the 

trade,  direct  threat  by  one  of  them  to  conspiracy  not  depriving  those  conspir- 

withdraw  his  trade  held  not  an  overt  ed  against  of  rights  secured  by  Const 

act  in  execution  of  the  conspiracy  pun-  art.  4,  f  2,  or  Amendment  14,  the  fed- 

iflhable    under    this    section.    U.    S.    v.  oral  statutes  against  kidnapping,  etc., 

Wilcox  (D.  C.)  243  F.  993.  being   inapplicable,    and    the    Selective 

Coifspiracy  to  threaten  voter  that  de-  Service  Act  not  requiring  registrants 
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to  remain  at  their  legal  residences.    U. 
S.  V.  Wheeler  (D.  C.)  254  F.  611. 

6.  Meaning  of  "righta"  and  "privi- 
leges" In  generals— A  conspiracy  to  com- 
pass the  defeat  of  certain  candidates 
for  the  nomination  for  United  States 
senator  by  causing  illegal  voting  for  an 
opposing  party  candidate  at  a  nominat- 
ing primary  election  cannot  be  said  to 
**injure"  or  "oppress"  them  in  the  free 
exercise  or  enjoyment  of  rights  or  priv- 
ileges secured  to  them  by  the  federal 
Constitution  or  laws,  or  because  of 
their  having  exercised  the  same  within 
this  section,  even  if,  in  general,  a  nom- 
inating primary  should  be  treated  as  an 
election  within  the  meaning  of  the  fed- 
eral Constitution,  where,  by  the  local 
law  under  which  the  primary  in  ques- 
tion was  held,  only  candidates  for  Con- 
gress belonging  to  a  political  party 
which  polled  3  per  cent,  of  the  vote  of 
the  entire  state  at  the  last  preceding 
general  election  could  be  voted  fori 
and,  after  the  nominating  primary,  can- 
didates, even  persons  who  had  failed  at 
the  primary,  could  be  nominated  by  cer- 
tificate signed  by  not  less  than  5  per 
cent,  of  the  entire  vote  polled  at  the 
last  preceding  election.  U.  S.  v.  Grad- 
well,  37  S.  Ct.  407,  61  L.  Ed.  857. 

Under  Act  June  4,  1914,  relating  to 
election  of  United  States  senators, 
held,  that  there  was  no  protection  of 
rights  of  candidate  at  primary  elec- 
tion in  West  Virginia,  there  being  no 
state  law  on  the  subject,  and  hence 
conspiracy  to  commit  election  fraud  did 
not  fall  within  this  section  and  Comp. 
St.  1916,  §  10201.  U.  S.  V.  O'Toole  (D. 
C.)  236  F.  993,  judgment  affirmed  Same 
V.  Gradwell,  37  S.  Ct.  407,  61  L.  Ed. 
857. 

This  section  has  the  same  meaning  as 
when  it  was  enacted  as  section  6,  Act 
May  31,  1870.  As  there  enacted  it  was 
intended  to  protect  the  political  rights 
of  citizens  of  the  United  States  in  the 
several  states,  and  not  their  civil  rights 
as  mere  persons,  residents,  or  inhab- 
itants. U.  S.  ▼.  Wheeler  (D.  0.)  254 
F.  611. 

•  7.  Right  or  privilege  to  vote^^This 

section  is  inapplicable  to  conspiracy  to 
bribe  voters  at  election  for  presidential 
electors  and  members  of  Congress.  U. 
S.  V.  Bathgate,  38  S.  Ct.  269,  246  U.  S. 
220,  62  L.  Ed.  676. 

A  conspiracy  to  prevent  qualified  elec- 
tors from  voting  at  a  congressional 
election  for  Senators  or  Representa- 
tives constitutes  an  offense  under  this 
section.  Aczel  y.  U.  S.,  232  F.  652, 146 
C.  0.  A.  678. 

The  right  of  an  elector  having  requi- 


site qualifications  to  vote  for  member 
of  Hou^e  of  Representatives,  or  for 
United  States  senator,  and  to  have  his 
vote  •  counted,  being  derived  from  Con- 
stitution and  laws  of  United  States,  is 
protected  by  this  section.  U.  S.  v. 
O'Toole  (D.  C.)  236  F.  993,  judgment 
affirmed  Same  v.  Gradwell,  37  S.  Ct. 
407,  61  L.  Ed.  867. 

15.  Title  to  public  land^Where  de- 
fendants, believing  one  of  their  number 
was  entitled  to  improvements  upon  un- 
perfected  homestead  of  a  third  person, 
theii;  removal  of  such  improvement  did 
not  fall  within  this  section.  Buchanan 
Y.  U.  S.,  233  F.  267,  147  C.  C.  A.  263. 

17.  Indtotment   or   Information.— An 

indictment  under  this  section,  charging 
defendants  with  conspiracy  to  |  injure, 
oppress,  and  intimidate  persons  named 
and  other  persons  unknown,  alleged  to 
be  "qualified  voters  and  entitled  to  vote 
at  said  election,"  in  the  exercise  of 
their  right  to  vote  at  an  election  for 
Senator  and  Representative  in  Con- 
gress, is  not  insufficient  because  it  does 
not  contain  an  averment  that  such  per- 
sons were  registered,  which  under  the 
law  of  the  state  was  required  to  entitle 
them  to  vote;  nor  wa9  a  count  bad /be- 
cause it  also  charged  that  a  further  ob- 
ject of  the  conspiracy  was  to  injure 
and  oppress  certain  of  the  citizens  in 
the  exercise  of  their  right  to  act  as 
election  officers  and  to  be  free  from  ar- 
rest without  due  process  of  law.  Aczel 
v.  U.  S.  (C.  C.  A.)  232  F.  652. 

Allegations  that  conspiracy  to  injure, 
oppress,  threaten,  or  intimidate  a  vot- 
er in  violation^  of  this  section  was  to 
be  effected  by  peremptorily  ordering, 
requiring,  and  directing  him  to  vote  for 
a  particular  candidate,  and  by  threat- 
ening to  use  efforts  to  cause  one  of  the 
defendants  to  withdraw  his  custom  and 
trade  from  such  voter,  held  insufficient. 
U.  S,  V.  Wilcox  (D.  C.)  243  F.  993. 

Allegations  that  conspiracy  to  intimi- 
date voter  were  to  *be  accomplished  by 
peremptorily  ordering,  requiring,  and 
directing  him  to  vote  for  a  candidate, 
that  defendants  had  something  on  him, 
and  that  sentence  would  be  pronounced 
upon  him,  &eld  insufficient.  U.  S.  v. 
Welch  (D.  C.)  243  F.  996. 

18.  Evidence^— Where  the  intent  with 
which  defendants  entered  upon  an  un- 
perfected  homestead  and  removed  im- 
provements was  material,  held,  'that 
they  might  show  statements  of  third 
persons  to  establish  their  intent. 
Buchanan  v.  U.  S.,  233  F.  257,  147  C. 
C.  A.  263. 

Cited  without  definite  application, 
U.  S.  v.  Metzdorf  (D.  C.)  252  F.  933. 
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CHAPTER  FOUR— OFFENSES  AGAINST  THE  OP- 
ERATIONS OF  THE  GOVERNMENT 


Sec. 

10196.  Falsely  pretending  to  be  United 
States    oflBcer ;     punishment. 

10199.  Presenting  false  claims;    unlaw- 

ful  purchase   of  public   prop- 
erty. 

10200.  Embezzling   arms,   stores,   etc. 
10200a.  Threats  against  President* 

10201.  Conspiring    to    commit    offense 

against  United    States;     pun- 
ishment for  all  parties. 
10203.  Bribery  of  United  States  officer ; 

punishment. 
10205.  Persons  interested  not  to  act  as 
government    agents ;     punish- 
ment. 
10208.  Injuries  to  fortifications,  or  har- 
bor  defenses;    jurisdiction  of 
^    offenses  committed  within  Ca- 
nal   Zone    or    defensive    Sea 
areas. 
10210-10212.  [Repealed.] 
10212a.  Espionage;    obtaining  informa- 
tion  Concerning  national  de- 
fense to  be  used  to  injury  of 
United  States. 
10212b.  Same;     communication    of   in- 
formation for   use  to  injury 
of  United    States;   collecting 
information  useful  to  enemy. 
10212c,  Espionage;    seditious  or  disloy- 
al acts,  utterances  or  state- 
ments. 
10212CC.  Same ;  act  applicable. 
10212d.  Same;     conspiracy    to    violate 

sections  10212b,  10212c. 
10212e.  Same;   harboring  or  concealing 
persons'  violating   provisions 
of  title. 
10212f.  Same;     designation  by   procla- 
mation   of   prohibited   places 
under  title. 
10212g.  Same;    jurisdiction  of  general 

courts-martial. 
10212h.  Same;    places  subject  to  pro- 
visions of  title. 
10212hi/i6.  Destruction  of  war  materi- 
al ;   terms  defined. 


Sdc. 

10212h^.  Same;    offenses  defined. 
10212h^.  Defective  making  of  war  ma- 
terial. 
10212h%.  Entrapping,      capturing     or 
shooting     carrier     pigeons 
owned  by  government. 
10212h%.  Same;    possession  prima  fa- 
cie evidence. 
10212h%.  Same;    punishment 
102121.  Control  of  pr<H)erty  or  papers  in 
aid    of    foreign    government, 
etc 
10214.  Embezzling  public  moneys,  etc; 

punishment. 
10218.  Boxing,   etc.,   trees   for  turpen- 
tine, etc.;    punishment. 
10220a.  Wilful  and  false  representation 
to    intending    purchasers    of 
public  lands. 
10230.  Molesting  Animal  Industry  em- 
ployes ;    punishment. 
10233.  Resisting  revenue  ofllcers,  rescu- 
ing or  destroying  seized  prop- 
erty, etc.;    punishment. 
10240a.  Counterfeiting  government 

seal ;   wrongfully  affixing  seal 
of  executive   departments  to 
instrument  or  wrongfully  us- 
ing such  instruments. 
10240b.  Same ;   falsely  making,  or  forg- 
ing seal  of  executive  depart- 
ment 
10240c.  Same;    falsely  making  or  forg- 
ing naval,  military,  or  official 
pass. 
10242a.  Forging  certificate  of  discharge 
from  military  or  naval  serv- 
ice or  using  such  forged  cer- 
tificate. 
10247.  Falsely     claiming     citizenship; 

punishment 
10251.  Corporations     contributing    for 

political  elections ;   penalty. 
10251a.  Bribery  of  voters  at  elections 
for   Senators  or  Representa- 
tives. 


§  10196.  (Crim.  Code,   §   32.) 
States  officer ;  punishment. 

2.- Offenses  created  by  statute.— Any 
overt  act  to  carry  out  fraudulent  in- 
tent falls  within  condemnation  of  this 
section.  L^mar  v.  U.  S.,  36  S.  Ct.  535, 
241  U.  S.  103,  60  L.  Ed.  912.  affirming 
judgment  227  F.  1019,  141  C.  C.  A..  668. 

Under  this  section,  defendant  detec- 
tives, engaged  in  arresting  naval  de- 
serters and  stragglers  for  the  reward 
prescribed  by  the  regulations,  must  be 
deemed  guilty  of  the  offense  denounc- 
ed, where  they  represented  to  enlisted 
men  arrested  as  stragglers  that  they 
were  naval  officers;  and  where  defend- 
ants represented  that  one  of  them  was 
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Falsely  pretending  to  be  United 

a  naval  captain,  etc.,  each  were  princi- 
pals. Reed  v.  U.  S.  (C.  C.  A.)  252  F. 
21. 

3I/2*  Officer  of  United  States^-See  { 

10203,  note  1%,  post. 

A  congressman  is  an  officer  acting  un- 
der the  authority  of  the  United  States 
within  this  section.  Lamar  v.  U.  S..  36 
S.  Ct.  535,  241  U.  S.  103,  60  L.  Ed.  912. 
affirming  judgment  227  F.  1019.  141  C. 
C.  A.  668: 

9.  Indictment.— An  indictment  charg- 
ing false  personation  of  a  United 
States  officer,  contrary  to  this  section, 
held  not  insufficient  as  failing  to  de- 
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scribe  the  circumstanceB  of  ofifense. 
Lamar  v.-  U.  S.,  36  S.  Ct.  535,  241  U. 
S.  103,  60  L.  Ed.  912,  affirming  judg- 
ment 227  F.  1019,  141  C.  C.  A.  668. 

Under  this  section,  the  substance  of 
the  offense  is  the  false  assumption  of 
federal  authority  when  accompanied 
with  fraudulent  intent,  and  an  indict- 
ment thereunder  need  not  allege  that 
defendant  pretended  to  be  any  par- 
ticular officer  or  agent  of  the  United 


States,  but  it  is  sufficient  to  charge  that 
he  claimed  authority  thereunder.  Rob- 
erts V.  U.  S.,  248  F.  873,  160  C.  C.  A. 
631,  certiorari  denied  38  S.  Ct.  583, 
247  U.  S.  522,  62  L.  Ed.  1247. 

10.  Evidence^— In  a  prosecution  under 
this  section  for  falsely  assuming  and 
pretending  to  be  officers  of  the  Navy 
Department,  evidence  held  sufficient  to 
carry  the  case  to  the  jury.  Reed  v.  U. 
S.  (G.  C.  A.).252F.  21. 


§  10199.  (Crim.  Code,  §  35,  as  amended.  Act  Oct.  23,  1918,  c.  194.) 
Presenting  false  claims ;  unlawful  purchase  of  public  property. 

Whpever  shall  make  or  cause  to  be  made  or  present  or  cause  to 
be  presented,  for  payment  or  approval,  to  or  by  any  person  or  offi- 
cer in  the  civil,  military,  or  naval  service  of  the  United  States,  or 
any  department  thereof,  or  any  corporation  in  which  the  United 
States  of  America  is  a  stockholder,  any  claim  upon  or  against  the 
Government  of  the  United  States,  or  any  department  or  officer 
thereof,  or  any  corporation  in  which  the  United  States  of  America 
is  a  stockholder,  knowing  such  claim  to  be  false,  fictitious,  or  fraud- 
ulent ;  or  whoever,  for  the  purpose  of  obtaining  or  aiding  to  obtain 
the  payment  or  approval  of  such  claim,  or  for  the  purpose  and  with 
the  intent  of  cheating  and  swindling  or  defrauding  the  Government 
of  the  United  States,  or  any  department  thereof,  or  any  corporation 
in  which  the  United  States  of  America  is  a  stockholder,  shall  know- 
ingly and  willfully  falsify  or  conceal  or  cover  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  make  or  cause  to  be  made  any 
false  or  fraudulent  statements  or  representations,  or  make  or  use 
or  cause  to  be  made  or  used  any  false  bill,  receipt,  voucher,  roll,  ac- 
count, claim,  certificate,  affidavit,  or  deposition,  knowing  the  same 
to  contain  any  fraudulent  or  fictitious  statement  or  entry ;  or  who- 
ever shall  take  and  carry  away  or  take  for  his  own  use,  or  for  the 
use  of  another,  with  intent  to  steal  or  purloin,  any  personal  proper- 
ty of  the  United  States,  or  any  branch  or  department  thereof,  or 
any  corporation  in  which  the  United  States  of  America  is  a  stock- 
holder; or  whoever  shall  enter  into  any  agreement,  combination, 
or  conspiracy  to  defraud  the  Government  of  the  United  States,  or 
any  department  or  officer  thereof,  or  any  corporation  in  which  the 
United  States  of  America  is  a  stockholder,  by  obtaining  or  aiding 
to  obtain  the  payment  or  allowance  of  any  false  or  fraudulent  claim ; 
and  whoever,  having  charge,  possession,  custody,  or  control  of  any 
money  or  other  public  property  used  or  to  be  used  in  the  military  or 
naval  service,  with  intent  to  defraud  the  United  States,  or  any  de- 
partment thereof,  or  any  corporation  in  which  the  United  States 
of  America  is  a  stockholder,  or  willfully  to  conceal  such  money  or 
other  property,  shall  deliver  or  cause  to  be  delivered  to  any  person 
having  authority  to  receive  the  same  any  amount  of  such  money  or 
other  property  less  than  that  for  which  he  received  a  certificate  or 
took  a  receipt;  or  whoever,  being  authorized  to  make  or  deliver 
any  certificate,  voucher,  receipt,  or  other  paper  certifying  the  re- 
ceipt of  arms,  ammunition,  provisions,  clothing,  or  other  property 
so  used  or  to  be  used,  shall  make  or  deliver  the  same  to  any  other 
person  without  a  full  knowledge  of  the  truth  of  the  facts  stated 
therein  and  with  intent  to  defraud  the  United  States,  or  any"  de- 
partment thereof,  or  any  corporation  in  which  the  United  States  of 
America  is  a  stockholder,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years,  or  both.  And  whoever  shall 
purchase,  or  receive  in  pledge,  from  any  person  any  arms,  equip- 
ment, ammunition,  clothing,  military  stores,  or  other  property  fur- 
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nished  by  the  United  States,  under  a  clothing  allowance  or  other- 
wise, to  any  soldier,  sailor,  officer,  cadet,  or  midshipman  in  the  mil- 
itary or  naval  service  of  the  United  States  or  of  the  National  Guard 
or  Naval  Militia,  or  to  any  person  accompanying,  serving,  or  re- 
tained with  the  land  or  naval  forces  and  subject  to  military  or  naval 
law,  having  knowledge  or  reason  to  believe  that  the  property  has 
^  been  taken  from  the  possession  of  the  United  States  or  furnished 
by  the  United  States  under  sucH  allowance,  shall  be  fined  not  more 
than  $500  or  imprisoned  not  more  than  two  vears,  or  both.  (40 
Stat.  1015.) 

This  section  was  again  amended  by  Act  Oct.  23,  1918,  c  194,  40  Stat  1015, 
cited  above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  section 
read  as  follows:  "Whoever  shall  make  or  cause  to  be  made,  or  present  or  cause 
to  be  presented,  for  payment  or  approval,  to  or  by  any  person  or  officer  ia 
the  civil,  military,  or  naval  service  of  the  United  States,  any  claim  npon  or 
against  the  Government  of  the  United  States,  or  any  department  or  officer 
thereof,  knowing  such  claim  to  be  false,  fictitious,  or  fraudulent ;  or  vhoever, 
for  the  purpose  of  obtaining  or  aiding  to  obtain  the  payment  or  approval  of 
such  claim,  shall  make  or  use,  or  cause  to  be  made  or  used,  any  false  bill, 
receipt,  voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposition,  know- 
ing the  same  to  contain  any  fraudulent  or  fictitious  statement  or  entry;  or 
whoever  shall  enter  into  any  agreement,  combination,  or  conspiracy  to  defraud 
the  Government  of  the  United  States,  or  any  department  or  officer  thereof, 
by  obtaining  or  aiding  to  obtain  the  payment  or  allowance  of  any  ^ilse  or 
fraudulent  claim ;  or  whoever,  having  charge,  possession,  custody,  or  control 
of  any  money  or  other  public  property  used  or  to  be  used  in  the  military  or 
naval  service,  with  intent  to  defraud  the  United  States  or  willfully  to  conceal 
such  money  or  other  property,  shall  deliver  or  oause  to  be  delivered,  to  any 
other  person  having  authority  to  receive  the  same,  any  amount  of  such  money 
or  other  property  less  than  that  for  which  he  received  a  certificate  or  took  a 
receipt ;  or  whoever,  being  authorized  to  make  or  deliver  any  certificate,  vouch- 
er, receipt,  or  other  paper  certifying  the  receipt  of  arms,  ammunition,  provi- 
sions, clothing,  or  other  property  so  used  or  to  be  used,  diall  make  or  deliver 
the  same  to  any  other  person  without  a  full  knowledge  of  the  truth  of  the 
facts  stated  therein,  and  with  intent  to  defraud  the  United  States,  shall  be 
fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than  five 
years,  or  both.  And  whoever  shall  knowingly  purchase  or  receive  in  pledge 
for  any  obligation  or  indebtedness  from  any  soldier,  officer,  sailor,  or  other 
person  called  into  or  employed  in  the  military  or  naval  service,  any  arms, 
equipments,  ammunition,  clothes,  military  stores,  or  other  public  property, 
whether  furnished  to  the  soldier,  sailor,  officer,  or  person,  under  a  clothing  al- 
lowance or  otherwise,  such  soldier,  sailor,  officer,  or  other  person  not  bamg 
the  lawful  right  to  pledge  or  sell  the  same,  shall  be  fined  not  more  than  five 
hundred  dollars,  and  imprisoned  not  more  than  two  years." 

Notes  of  Deelsions 


8.  Evidenoe^— On  the  trial  of  a  de- 
fendant for  knowingly  receiving  in 
pledge  from  a  soldier  an  automatic  pis- 
tol, the  property  of  the  United  States, 
in  violation  of  this  section,  the  con- 
fession of  the  defendant  was  sufficiently 
corroborated  to  justify  the  submission 
of  the  case  to  the  jury  by  evidence 
showing  that  the  pistol  was  issued  to 
a  soldier,  and  that  it  was  found  in  the 


possession  of  defendant,  whose  place  of 
business  was  very  near  the  reservation 
on  which  such  soldier  was  stationed: 
and  evidence  that  the  pistol  had  been 
charged  to  the  soldier  was  properly 
excluded,  where  the  evidence  did  not 
show  that  he  was  the  owner  at  the  time 
it  was  pledged,  but  that  the  charge  was 
made  after  its  loss  was  known.  Hol- 
land V.  U.  S.  (C.  O.  A.)  238  F.  529. 


§  10200.  (Crim.  Code,  §  36.)     Embezzling  arms,  stores,  etc. 


Offenses.— This  section  does  not  ap- 
ply to  an  applicant  for  enlistment,  who 
uses  subsistence  and  transportation 
furnished  him  for  the  purpose  for 
which  they  were  issued,  to  go  to  the 
recruiting  depot,  though  he  had  previ- 
ously been  dishonorably  discharged 
from   the  army;    and  any  violation  is 


committed  where  the  application  was 
made  and  the  subsistence  furnished, 
not  at  the  recruiting  depot  where  his 
enlistment  w^as  rejected.  U.  S.  v.  Bo- 
chanan  (D.  C.)  238  F.  877. 

Cited  without  definite  appUcatioi, 
Bosselman  v.  U.  S.  (C.  O.  A.)  239  F. 
82. 


§  10200a.  (Act  Feb.  14,  1917,  c.  64.)'  Threats  against  President 

Any  person  who  knowingly  and  willfully  deposits  or  causes  to 

be  deposited  for  conveyance  in  the  mail  or  for  delivery  from  any 
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post  office  or  by  any  letter  carrier  any  letter,  paper,  writing,  print, 
missive,  or  document  containing  any  threat  to  take  the  life  of  or  to 
inflict  bodily  harm  upon  the  President  of  the  United  States,  or  who 
knowingly  and  willfully  otherwise  makes  any  such  threat  against 
the  President,  shall  upon  conviction  be  fined  not  exceeding  $1,000 
or  imprisoned  not  exceeding  five  years,  or  both.     (39  Stat.  919.) 

This  was  an  act  entitled  "An  act  to  punish  persons  who  make  threats 
against  the  President  of  the  United  States,"  cited  above. 

Hot6«  of  Deoisioiui 


Threats.^Statement  by  accused,  aft- 
er applying  vile  epithets  to  President 
Wilson,  that  he  wished  the  President 
was  in  hell,  and  that  if  he  had  the  pow- 
er he  would  put  him  there,  must  be 
deemed  a  threat  against  the  President, 
in  violation  of  this  section.  Clark  y. 
U.  S.    (C.  0.  A.)  250  F.  449. 

Statement  that  the  President  ought 
to  be  killed,  that  it  was  a  wonder  some 
one  had  not  done  it,  and  that  if  he 
had  an  opportunity,  the  speaker  would 
do  it  himself,  held  a  threat  to  kill 
the  President,  within  this  section*  U. 
S.   V.    Stickrath   (D.   O.)    242   F.   151. 

An  oral  threat  to  take  the  life  of 
the  President  violates  this  section.  U. 
S.  V.  Stobo  (D.  C.)  251  F.  689. 

The  assertions  by  the  defendant  that 
'if  he  could  get  to  President  Wilson 
he  would  shoot  the  blinded  eye,"  and 
that  "if  he  got  a  chance  he  would 
shoot  President  Wilson,"  constitute  a 
thi'eat  to  inflict  bodily  harm  upon  and 
to  take  the  life  of  the  President  of  the 
United  States;  and  mere  fact  that 
such  threat  was  expressly  made  con- 
ditional upon  the  ability  of  defendant 
to  carry  it  out  does  not  render  the 
same  any  the  less  a  threat.  U.  S.  y.  Ja- 
Bick  (D.  C.)  252  F.  931. 

This  section  has  reference  only  to 
threats  made  against  the  President  in 
his  public  character;  the  power  to 
punish  for  threats  against  the  Pres- 
ident in  his  private  character  and  ca- 
pacity being  vested  exclusively  in  the 
states.  U.  S.  v.  Metedorf  (D.  0.)  252 
F.  933. 

A  "threat"  is  an  avowed  present  de- 
termination or  intent  to  injure  present- 
ly or  in  the  future;  and  that  it  is  con- 
ditioned upon  a  possible  contingency 
subject  to  the  maker's  control  does  not 
deprive  it  of  the  quality  of  a  threat 
Id. 

— •  Intentd— A  threat  is  "knovnng- 
ly"  made,  if  the  maker  comprehends 
the  meaning  of  the  words  used,  and 
"willfully"  made,  if,  in  addition  to 
comprehending  their  nteaning,  he  vol- 
untarily and  intentionally  utters  them 
as  the  declaration  of  an  apparent  de- 
termination to  carry  them  into  execu- 
tion; a  bad  purpose  is  not  necessary. 
It  is  no  defense  that  the  language  was 
used  as  a  joke,  where  not  claimed  that 
those  present  so  understood,  or  were 
intended  to  so  understand.  Ragansky 
y.  U.  S.  (C.  O.  A.)  253  F.  643. 

Under    this    section,   person   making 


threat  against  President's  life  must 
know  what  he  is  doing  and  proceed 
in  violation  of  law  to  make  the  threat; 
but,  when  threat  is  knowingly  and  will- 
fully made,  failure  or  abandonment  of 
intent  to  execute  it  is  immaterial;  and 
motive  which  prompts  threat  or  sanc- 
tion by  religion,  political  faith,  or  be- 
liefs as  to  national  policies,  is  imma- 
terial. U.  S.  y.  Stickrath  (D.  C.)  242 
F.  151. 

Whether  the  words  constituting  the 
threat  are  used  lightly,  or  with  a  set 
purpose  to  kill,  is  immateriaL  U.  S. 
V.  Stobo  (D.  C.)  251  F.  689. 

—  Commanication  of  thrMt^— Un- 
der this  section,  threat  against  Presi- 
dent's life  need  not  be  made  in  his 
presence  or  communicated  to  him,  nor 
be  such  as  to  disturb  or  unsettie  his 
mind,  or  interfere  with  his  free,  vol- 
untary action.  U.  S.  v.  Stickrath  (D. 
O.)  242  F.  151. 

Under  the  rule  of  construing  words 
in  a  statute  as  judicially  defined  be- 
fore such  use,  this  section,  denouncing 
depositing  for  conveyance  in  mail  of  a 
letter  containing  "any  threat"  against 
President,  it,  being  addressed  to  third 
person,  must  be  intended  to  be  com- 
municated to  President.  U.  S.  v. 
French  (D.  C.)  243  F.  785. 

An  oral  threat  against  the  President, 
unheard  by  any  one  except  the  accused, 
cannot  constitute  the  threat  denounced 
by  this  section;  but  it  need  not  be  ad- 
dressed or  spoken  to  any  particular 
person,  nor  is  it  necessary  that  the 
threat  be  communicated,  or  be  intended 
to  be  communicated,  to  the  President; 
nor  does  it  need  to  have  a  tendency  to 
cause  action  or  nonaction  on  his  part, 
U.  S.  y.  Stobo  (D.  C.)  251  F.  689. 

Under  this  section,  a  threat  against 
the  life  of  the  President  of  the  United 
States  need  not  be  communicated  to 
the  President  to  complete  the  offense. 
U.  S.  V.  Jasick  (D.  G.)  252  F.  931;  U. 
S.  V.  Metzdorf  (D.  C.)  252  F.  933. 

Indictments— Indictment  for  making 
threat  against  the  President  held  suf- 
ficient, within  the  rule  as  to  charging 
statutory  offense  in  the  language  of  the 
statute,  and  need  not  state  in  whose 
presence  the  thteat  was  made.  U.  S. 
V.  Stickrath  (D.  C.)  242  F.  51. 

An  indictment  charging  violation  of 
this  section  alleging  a  threat  as  mode 
against  "the  President  of  the  United 
States,"  being  open  to  the  construction 
that  the  threat  was  against  the  Presi- 
dent in  his  private  character  and  ca- 
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pacity,  Ib  insufficient,  for  the  word 
"President"  is  commonly  used  in  ref- 
erence to  his  private  as  well  as  his 
public  character,  and  an  allegation  that 
defendant  used  the  words,  *'If  I  got 
hold  of  President  Wilson  I  would  shoot 
him,"  is  insufficient;  such  words  being 
ambiguous  and  alleged  without  innuen- 
do. U.  S.  V.  Metzdorf  (D.  C.)  252  F. 
933. 

An  averment,  in  an  indictment  under 
this  section,  that  an  oral  threat  was 
made  against  the  President,  does  not 
necessarily  imply  that  it  was  made  in 
the  hearing  of  any  person  other  than 
the  accused,  and  in  absence  of  such  al- 
legation the  indictment  is  demurrable. 
U.  S.  V.  Stobo  (D.  C.)  251  F.  689. 


An  indictment  under  this  section, 
which  follows  the  language  of  the  stat- 
ute in  alleging  the  crime  charged,  and 
informs  the  defendant  fully  of  the  na- 
ture thereof,  and  sets  forth  the  exact 
language  alleged  to  constitute  the 
crim«,  is  sufficiently  definite.  U.  S.'7. 
Jasick  (D.  C.)  252  F.  931. 

Jury  question^— Whether  the  words. 
"The  President  ought  to  be  shot  and  I 
would  like  to  be  the  one  to  do  it,"  con- 
stituted a  threat  to  take  the  life  of 
the  President,  under  this  section,  de- 
pends on  the  circumstances,  as  a  threat 
may  be  either  conditional  or  absolute, 
and  the  question  should  be  submitted  to 
the  jury  under  proper  instructions.  U. 
S.  V.  Stobo  (D.  C.)  251  F.  689. 


§  10201.  (Crim.  Code,  §  37.)     Conspiring  to  commit  offense  against 
United  States;   punishment  for  all  parties. 


I.  OFFENSES  UNDER  STATUTE  IN 
GENERAL 

2.  Nature  and  elements  of  ofFense  in 
general.— Under  this  section,  an  intent 
to  defraud  is  essential  to  a  conviction. 
Salas  V.  U.  S.,  234  F.  &i2,  148  C.  C.  A. 
440,  reversing  judgment  U.  S.  t.  Burke 
(D.  C.)  221  F.  1014. 

Act  of  master  and  magistrate  in  con- 
spiring to  put  servant  in  condition  of 
involuntary  servitude  through  prosecu- 
tion for  breach  of  contract  of  employ- 
ment, to  require  him  to  perform  con- 
tract of  employment,  held  insufficient 
to  warrant  conviction,  under  this  sec- 
tion; for  to  sustain  conviction  it  must 
appear  that  defendants  unlawfully  con- 
spired to  return  servant  to  condition  of 
peonage  as  contemplated  by  Pen.  Code 
1909,  §  269  (Comp.  St.  1916,  §  10442). 
Taylor  v.  U.  S.,  244  F.  321,  156  O.  C. 
A.  607. 

Where  servant  prosecuted  before 
state  magistrate  for  breach  of  contract 
of  employment  had  paid  all  indebted- 
ness to  master,  magistrate  would  not 
have  rendered  himself  liable  to  convic- 
tion of  conspiracy  to  violate  peonage 
statute  (Pen.  Code  1909,  §  269?  Comp. 
St.  1916,  §  10442),  though  he  had  some 
agreement  with  master  that  latter 
might  take  servant  into  his  custody. 
Id. 

Under  this  section  offense  consists  of 
conspiracy  and  commission  of  overt  act 
to  effect  its  object,  and  general  scheme 
or  conspiracy  may  be  complete  though 
its  details  are  not  planned.  U.  S.  v. 
Baker  (D.  C.)  243  F.  741. 

This  section  applies  only  to  conspira- 
cies, and  does  not  cover  the  case  of  one, 
acting  alone,  who  induces  another  to 
fail  to  register  pursuant  to  the  Selec- 
tive Service  Act.  U.  S.  v.  Prieth  (D. 
C.)  251  F.  946. 

It  is  immaterial  at  what  time  a  de- 
fendant joined  a  criminal  conspiracy, 
where  it  is  shown  that  he  joined  with 
others  in  carrying  out  the  common  de- 
sign. U.  S.  V.  Schenck  (D.  0.)  253  F. 
212. 
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In  a  prosecution  for  conspiracy  to  vi- 
olate Selective  Service  Act  May  18, 
1917,  ante,  §  2044a  et  seq.,  the  common 
design  is  the  essence  of  the  charge,  and 
proof  that  the  alleged  conspirators 
knowingly  worked  together  for  a  com- 
mon illegal  purpose  will  establish  a 
conspiracy;  it  not  being  necessary  to 
show  a  formal  explicit  agreement  or 
undertaking.  U.  S.  v.  McHugh  (D.  C) 
253  F.  224. 

4.  Applicatfon  to  District  of  Colun- 
bia. — See  note  41,  under   this  section. 

5.  "Conspire"  and  "conspiracy"  de- 
fined.—A  combination  to  effect  an  nn- 
lawful  object  through  lawful  means 
may  constitute  a  criminal  conspiracy. 
U.  S.  V.  Rintelen  (D.  C.)  233  F.  793. 

A  conspiracy  is  a  combination  of  two 
or  more  persons  by  concerted  action  to 
do  an  unlawful  thing,  or  to  do  a  lawful 
thing  in  an  unlawful  manner;  and  no 
formal  agreement  is  necessary,  a  tacit 
understanding  being  sufficient;  and  it 
is  not  essential  that  each  conspirator 
have  knowledge  of  the  details,  the 
means  to  be  used»  or  that  the  apreement 
be  enforceable.  Alaska  S.  S.  Co.  v.  In- 
ternational Longshoremen's  Ass'n  of 
Puget  Sound  (D.  C.)  236  F.  964. 

An  agreement  of  two  or  more  per- 
sons to  ^o  an  unlawful  act  or  to  do  a 
lawful  act  by  unlawful  means,  is  an 
unlawful  conspiracy.  Kroger  Grocery 
&  Banking  Co.  v.  Retail  Clerks'  Inter- 
national Protective  Ass'n,  Local  No. 
424  (D.  C.)  250  F.  890. 

A  conspiracy  may  be  defined  as  a 
combination  of  two  or  more  persons  by 
concerted  action  to  do  an  unlawful 
thing,  or  to  do  a  lawful  thing  in  an  au- 
la wful  manner,  and  while  the  gravamen 
of  the  offense  is  the  conspiracy,  some 
overt  act  by  one  or  more  of  the  con- 
spirators IS  necessary.  U.  S.  ▼.  Mc- 
Hugh  (D.   C.)   253  F.  224. 

6.  Meaning  of  terms  "fraud"  and 
"defraud."— See  note  16,  under  this 
section. 

7.  Offense  against  United  States  in 
general.— The   United  States  abandons 
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its  sovereign  capacity  when  it  enters 
into  commercial  transactions,  so  one 
coDspiring  to  defraud  the  Panama  Rail- 
road Company,  of  which  the  United 
States  owned  the  entire  stock,  is  not 
guilty  of  the  offense  of  conspiring  to  de- 
fraud tlie  United  States,  denounced  by 
this  section.  Salas  y.  U.  S.,  234  F. 
842,  148  C.  C.  A.  440,  reversing  judg- 
ment U.  S.  V.  Burke  (D.  C.)  221  F. 
1014. 

Defendants,  who  conspired  by  means 
of  false  manifests  to  obtain,  for  ves- 
sels clearing  from  ports  of  United 
States  and  intended  to  supply  coal  and 
provisions  to  German  warships  on  high 
seas,  clearances  falsely  stating  desti- 
nation of  such  vessels,  come  within 
this  section;  and  the  conspiracy  must 
be  deemed  corrupt,  unlawful,  and  felo- 
nious, as  alleged  in  indictment,  where 
intention  to  defraud  exists,  though  sec- 
tion defining  offense  does  not  use  such 
terms.  Hamburg -American  Steam 
Packet  Co.  v.  U.  S.  (C.  C.  A.)  250  F. 
747. 

8.  Common-law  offenses.— Under  this 
section  federal  courts  have  jurisdiction 
of  a  prosecution  for  conspiracy  to  pun- 
ish the  commission  of  what  would  be 
a  crime  at  common  law,  but  is  not  made 
criminal  by  any  federal  statute.  U.  S. 
V.  Galleanni  (D.  C.)  245  F.  977. 

12.  Distinct  offense.— A  charge  of 
conspiracy  to  commit  a  crime  becomes 
merged  in  a  charge  of  the  commission 
of  the  crime  when  the  latter  is  proven, 
and  becomes  of  no  moment  when  there 
is  a  general  verdict  of  guilty,  well  sup- 
ported by  such  proofs.  U.  S.  v.  Fisch- 
er (D.   C.)    245  F.   477. 

14.  Overt  acts.— -In  a  criminal  pros- 
ecution for  conspiracy,  the  unlawful 
combination  and  confederacy,  rather 
than  the  overt  acts  done  in  pursuance 
of  it,  constitute  the  essential  element 
of  the  offense.  Rowland  v.  Com,'  232 
F.  35,  146  CCA.  227. 

Telegraphic  orders  by  one  conspira- 
tor to  another  directing  shipment  of 
intoxicating  liquor  to  be  made  held 
overt  acts  under  this  section,  to  ef- 
fect a  conspiracy  to  violate  Pen.  Code, 
i  238.  Witte  v.  Shelton,  240  F.  205, 
153  C.  C.  A.  191. 

Filing  of  petition  in  bankruptcy  held 
a  sufficient  overt  act  to  support  con- 
viction of  conspiracy  to  conceal  prop- 
erty. Gretsch  v.  U.  S.,  242  F.  897,  155 
C.  C.  A.  485,  certiorari  denied  38  S. 
Ct.  12,  245  U.  S.  654,  62  L.  Ed.  532. 

While,  under  this  section,  conspir- 
acy to  defraud  United  States  is  not 
punishable  without  overt  act,  still  it  is 
not  necessary  to  conviction  that  all 
conspirators  should  join  in  overt  act; 
and  where  defendants  conspired  to  de- 
fraud United  States  by  obtaining  false 
clearances  for  vessels  intended  to  provi- 
oon  and  coal  German  war  vessels  on 
high  seas,  overt  act  of  any  one  of  de- 
fendants in  pursuance  of  conspiracy  is 
binding     on     all.    Hamburg-American 


Steam  Packet  Co.  ▼.  U.  S.  (C  C.  A.) 
250  F.  747. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  of  its  lawful 
revenue,  a  single  overt  act  is  sufficient 
to  complete  the  statutory  offense.  Til- 
linghast  v.  Richards  (D.  C)  233  F.  710. 

Only  one  overt  act  is  essential  to  a 
conviction  of  a  conspiracy  to  defraud 
the  United  States  of  taxes  on  artificial- 
ly colored  oleomargarine.  U.  S.  v.  Orr 
(D.  C)  233  F.  717. 

The  common-law  offense  of  conspir- 
acy is  completed  when  unlawful  con- 
spiracy is  completed  and  proof  of  overt 
acts  Is  unnecessary.  U.  S.  v.  Rintelen 
(D.  C.)  233  F.  793. 

The  offense  denounced  by  this  section 
is  not  completed  until  an  overt  act  is 
committed,  but  a  violation  of  the  Sher- 
man Act  is  complete,  where  a  conspir- 
acy to  do  acts  in  restraint  of  trade  is 
entered  into,  though  no  overt  act  is 
committed.  U.  S.  v.  Bopp  (D.  C)  237 
F.  283. 

It  is  not  necessary  in  prosecution 
under  this  section,  that  overt  act  should 
have  been  done  in  same  jurisdiction  in 
which  conspiracy  was  entered  into.  U. 
S.  V.  Baker  (D.  C)  243  F.  741. 

To  support  charge  of  conspiracy  to 
conceal  bankrupt's  assets,  held,  that  ac- 
tual commission  of  crime,  or  verbal  ex- 
pression of  purpose  to  have  bankrupt 
become  such,  was  not  necessary,  nor 
was  it  material  whether  the  proceed- 
ings were  voluntary  or  involuntary.  U. 
S.  V.  Fischer  (D.  C.)  245  F.  477. 

15.  Success  of  conspiracy.- Under  this 
section  an  unlawful  conspiracy  and  the 
doing  of  overt  acts  is  a  punishable 
crime,  whether  or  not  the  conspiracy 
accomplishes  its  illegal  purpose.  Gold- 
man V.  U.  S.,  38  S.  Ct.  166,  245  U.  S. 
474,  62  L.  Ed.  410;  Kramer  v.  Same, 
38  S.  Ct.  168,  245  U.  S.  478,  62  L.  Ed. 
413. 

Offense  of  conspiracy  to  commit  crime 
may  be  consummated  by  doing  of  some 
overt  act  to  effectuate  purpose,  al- 
though crime  be  not  actually  commit- 
ted. Billingsley  v.  U.  S.,  240  F.  331, 
161  C  C  A.  339,  affirming  judgment 
U.  S.  V.  Billingsley  (D.  C)  242  F.  330, 
and  certiorari  denied  Billingsley  v.  U. 
S.,  38  S.  Ct.  583,  247  U.  S.  523,  62 
L.  Ed.  1247. 

In  an  indictment  for  seditious  con- 
spiracy against  the  United  States,  it  is 
not  necessary  that  the  i)vert  act  charg- 
ed should  be  the  acromplishment  of  the 
design  of  the  conspiracy.  Phipps  v.  U. 
S.  (C  C  A.)  251  F.  879. 

Though  not  effective,  solicitation  and 
counseling  of  persons  not  to  register 
under  Selective  Draft  Act  May  18, 
1917,  ante,  §  2044a  et  seq.,  held  an 
offense;  failure  to  register  being  deem- 
ed an  aggravated  offense,  in  view  of 
state  of  war.  U.  S.  v.  Galleanni  (D. 
C)  245  F.  977. 

The  fact  that  the  object  of  a  con- 
spiracy  has   been   accomplished  is   no 
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defense.  XT.  S.  ▼.  Ram  Chandra  (D. 
C.)  254  F.  635. 

16.  Pecuniary  loss  to  government.— 

In  a  prosecution  under  this  section,  it 
is  unnecessary,  to  warrant  conviction  of 
conspirinir  to  defraud  the  government, 
to  show  that  the  government  was  ac- 
tually defrauded.  Stager  v.  U.  S.,  233 
F.  510,  147  C.  C.  A.  396. 

18.  Rights  of  govern ment  subsequent- 
ly oreated.r-Conspiracy  to  resist  rais- 
ing of  army  by  conscription  held  con- 
spiracy to  resist  authority  of  the  Unit- 
ed States,  though  Selective  Draft  Act 
had  not  then  been  passed.  U.  S.  v. 
Bryant  (D.  C.)  245  F.  682. 

20.  Persons  liable.— Where  defend- 
ants conspired  to  obtain  false  clear- 
ances for  vessels  used  to  coal  German 
war  vessels  on  high  seas,  they  cannot 
defeat  prosecution  because  parties  who 
verified  manifests  were  innocent  of  real 
plans  of  conspirators,  and  supposed 
that  coal  and  supplies  were  to  be  car- 
ried to  ports  named.  Hamburg-Ameri- 
can Steam  Packet  Co.  v.  D.  S.  (C.  C. 
A.)  250  F.  747. 

The  acts  of  agents  and  employes  in 
furtherance  of  a  conspiracy  are  the 
acts  of  the  principal.  Alaska  S.  S.  Co. 
V.  International  Longshoremen's  Ass'n 
of  Puget  Sound  (D.  C.)  236  F.  964. 

Where  offenses  are  being  committed, 
of  such  character  that  they  are  neces- 
sarily the  result  of  concert  of  action, 
all  who  participated  in  the  things  which 
are  done  resulting  in  such  offenses  may, 
if  the  inference  fairly  arises  out  of 
everything  which  has  been  done,  be 
found  guilty  of  conspiracy  to  commit 
the  offenses.  U.  S.  v.  Stilson  CD.  C.) 
254  F.  120. 

27.  Violation  of  Chinese  exclusion 
law.— Where  officers  of  the  law  incited 
a  person  to  commit  the  crime  charged, 
and  lured  him  on  in  its  consummation, 
with  the  purpose  of  arresting  him,  the 
law  will  not  authorize  a  verdict  of  guilty. 
Sam  Tick  v.  U.  S.,  240  F.  60,  153  0. 
C.  A.  96. 

A  conspiracy  to  secure  the  approval 
of  the  application  of  a  Chinese  person, 
desiring  temporarily  to  go  abroad,  for 
preinvestigation  of  his  claimed  mer- 
cantile status,  when  he  is  not  entitled 
to  the  same,  is  a  violation  of  this  sec- 
tion. U.  S.  V.  Fung  Sam  Wing  (D. 
C.)  254  F.  500. 

29.  Offenses  under  bankruptcy  law^— 

Those  conspiring  before  a  petition  in 
bankruptcy  was  filed  to  receive  the 
property  of  the  bankrupt,  under  an 
agreement  which  contemplated  further 
action  after  the  petition  was  filed,  may 
be  convicted  of  a  conspiracy  to  receive 
the  property  after  bankruptcy;  and 
Bankruptcy  ^ct  July  1,  1898,  §  7a,  d.  9 
(Gomp.  St.  1916,  §  9591),  affords  no 
protection  to  witnesses  other  than  the 
bankrupt  who  testified  in  the  bank- 
ruptcy proceedings,  and  who  were  sub- 
sequently charged  with  conspiring  to 
receive     property     of     the     bankrupt. 
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Knoell  V.  U.  S.,  239  F.  116,  152  C.  C. 
A.  66,  affirming  judgment  U.  S.  t.  Kno- 
ell (D.  C.)  230  F.  509. 
*  Where  bankruptcy  of  partnership  was 
inevitable,  a  plan  agreed  upon  by  the 
partners  and  their  attorney,  pursnant 
to  which  proceeds  of  cnstomer'a  checks 
were  converted  by  a  partner,  and  np- 
on  his  bankruptcy  individually  and  as 
a  member  of  the  firm  were  withheld 
from  trustee,  was  a  conspiracy  to  com- 
mit offense  against  United  States,  on- 
der  this  section;  the  concealment  of 
check  proceeds  from  trustee  being  in 
violation  of  Bankruptcy  Act  July  1, 
1898,  §  29b  (Comp.  St.  1916,  {  9613). 
Malvin  v.  U.  S.  (C.  C.  A.)  252  ?.  449. 

41.  Bucketing  and  bucket  shopplsg 
In  District  of  Columbia^-TfaiB  section 
is  sufficiently  broad  to  include  conspir- 
acy to  violate  Code  of  Law  D.  C.  1901, 
§  869a,  as  added  by  Act  Cong.  March 
1,^  1909,  by  keeping  a  bucket  shop  in 
District,  even  though  section  is  ap- 
plicable only  to  District  of  Columbia. 
U.  S.  y.  McCarthy  (D.  C)  250  P.  800. 

44.  Offenses  as  to  elect lons^A  con- 
spiracy to  bribe  electors  at  a  congres- 
sional election,  or  to  cause  them  to 
vote  illegally^ at  a  primary  election  for 
the  nomination  of  candidates  for  the 
United  States  senate,  cannot  be  regard- 
ed as  one  to  defraud  the  United  States, 
within  the  meaning  of  this  section.  U. 
S.  V.  Gradwell,  37  S.  Ct.  407,  61  L 
Ed.  867. 

This  section  is  not  intended  for  pro- 
tection against  corruption  of  a  state 
election  at  which  a  represeotatiTe  in 
Congress  is  chosen.  U.  S.  v.  GradweD 
(D.  C.)  234  F.  446. 

Under  Act  June  4,  1914,  relating  to 
election  of  United  States  senators, 
held,  that  there  was  no  protection  of 
rights  of  candidate  at  primary  election 
in  West  Virginia,  there  being  no  state 
law  on  the  subject,  and  hence  conspir- 
acy to  commit  election  fraud  did  not 
fall  within  this  section  and  Comp.  St 
1910,  §  10183.  U.  S.  V.  OTooIe  (D. 
C.)  236  F.  993,  judgment  affirmed  Same 
V.  Gradwell,  37  S.  Ct  407,  61  L.  Bd. 
857. 

45.  Violation  of  neutrality  laws^The 
offense  of  setting  on  foot  a  military 
expedition  against  the  territory  of  any 
foreign  prince,  etc.,  with  whom  the 
United  States  are  at  peace,  denounced 
by  Criminal  Code,  f  13  (Comp.  St 
1916,  f  10177),  does  not  require  snch 
a  plurality  of  agents  that  those  plot- 
ting such  expedition  cannot  be  panish- 
ed  for  conspiracy,  under  this  section. 
U.  S.  V.  Ham  Chandra  (D.  C.)  254  F. 
635. 

451/2.  Violation  of  selective  draft 
law,  eto.— A  conspiracy  to  prevent  per- 
sons of  ^raft  age  from  registering  as 
required  by  law  is  one  to  defraud  the 
United  States  by  obstructing  a  "func- 
tion of  the  government.'*  Firth  t*  IJ* 
S.  (CO.  A.)  253  F.  36. 
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Conspiracy  to  resist  raising  of  army 
by  conscription  held  a  conspiracy  de- 
nounced by  statute,  though  the  scheme 
was  chimerical  and  impossible  of  suc- 
cess. U.  S.  ▼.  Bryant  (D.  C.)  245  P. 
682.  ^ 

Conspiracy  to  prevent  persons  sub- 
ject to  registration  for  selective  draft 
under  Act  May  18,  1917,  |  5,  ante,  { 
2044e,  from  registering,  held  a  conspir- 
acy to  defraud  the  United  States,  with- 
in this  section.  U.  S.  v.  Oalleanni  (D. 
C.)  245  F.  977. 

46.  Violation  of  Interstate  commerce 
iawe^— Defendant,  indicted  with  H.  for 
conspiring  with  employes  of  a  carrier 
to  have  the  employes  deliver  intoxicants 
to  defendant  and  H.  under  a  fictitious 
name,  in  violation  of  Penal  Code,  §  238 
(Comp.  St  1916,  §  10408),  may  be 
convicted  of  conspiracy,  notwithstand- 
ing delivery  to  H.,  defendant  taking  no 
part  therein;  the  doctrine  of  agency 
not  being  available  to  show  defendant's 
participation  in  the  completed  offense. 
McKnight  v.  U.  S.  (C.  C.  A.)  262  F. 
687.  % 

48.  Fraud  as  to  malls.— See  note  51, 
under  this  section. 

51.  Use  of  malls  to  defrauds— Parties 
to  conspiracy  to  defraud,  who  did  not 
intend  to  use  mails  in  connection  with 
the  scheme,  in  violation  of  Criminal 
Code,  {  215  (Comp.  St.  1916,  J  10385), 
are  not  sultject  to  conviction  under 
this  section.  Schwartzberg  v.  U.  S., 
241  F.  348,  154  C.  C.  A.  228. 

In  prosecution  under  this  section  and 
Comp.  St.  1916,  f  10385,  for  viola- 
tion of  and  conspiracy  to  violate  section 
10385,  it  was  not  essential  to  prove 
that  scheme  contemplated  use  of  mails, 
if  mails  were  in  fact  used;  and,  where 
execution  of  scheme  would  have  been 
utterly  impossible  without  use  of  mails, 
all  who  participated  would  be  guilty,  al- 
though not  actually  using  mails.  Pree- 
man  v.  U.  S..  244  F.  1. 156  C.  C.  A.  429, 
certiorari  denied  38  S.  Ct.  12,  245  U. 
S.  654,  62  L.  Ed.  533. 

That  after  defendants  received  ad- 
vance payments  for  collection  of  claims 
which  they  knew  to  be  worthless  they 
attempted  to  make  collections  is  no  ex- 
cuse; and  that  contract  with  victims 
had  three  years  in  which  to  run  did  not 
make  defendants  immune  from  prosecu- 
tion for  such  period.     Id. 

For  conviction  of  conspiracy  to  use 
the  mails  in  furtherance  of  a  scheme  to 
defraud,  it  is  not  necessary  that  the 
person  defrauded  had  been,  in  the  for- 
mation of  the  original  conspiracy,  se- 
lected as  its  victim;  nor  is  it  necessary 
that  defendant  was  present  at  the  time 
of  the  defrauding.  Shea  v.  U.  S.  (C. 
C.  A.)  251  F.  433. 

II.  PROSECUTION     AND     PUNISH- 
MENT 

56>/2'  Separate  trials.— Grant  of  sep- 
arate trial  to  numerous  defendants  la 


matter  of  discretion,  and  its  denial  held 
not  erroneous.  Schwartzberg  v.  U.  S., 
241  F.  348,  154  0.  C.  A.  228. 

58.  Defenses  in  general.^In  prosecu- 
tion under  this  section  for  conspiring  to 
defraud  the  United  States  by  obtain- 
ing by  false  manifests  clearances  for 
vessels  which  misstated  destinations,  it 
is  no  defense  that  defendants  had  no 
knowledge  of  unlawfulness  of  object  of 
their  conspiracy.  Hamburg-American 
Steam  Packet  Co.  v.  U.  S.  (C.  C.  A.) 
260  F.  747. 

The  sustaining  of  a  demurrer  to  an 
indictment  is  not  a  bar  to  the  return  of 
a  new  indictment  by  the  grand  jury 
which  has  already  heard  the  evidence. 
TJ.  S.  V.  Bopp  (D.  O.)  232  F.  177. 

60.  Venue*— Drafts  given  in  effecting 
a  conspiracy  to  defraud  the  Panama 
Railroad  Company,  a  government  own-* 
ed  corporation,  held  property  of  banks 
presenting  them  for  collection  in  New 
York;  therefore,  under  Judicial  Code,  | 
42  (Comp.  St.  1916,  §  1024),  no  overt 
act  in  performance  in  conspiracy  was 
committed  in  New  York,  and  District 
Court  for  that  district  is  without  ju- 
risdiction of  prosecution.  Salas  v.  U. 
S.,  234  F.  842,  148  C.  C.  A.  440,  re- 
versing judgment  U.  S.  v.  Burke  (D.  C.) 
221    F.   1014. 

The  District  Court  for  .Ohio  held  to 
have  jurisdiction  under  this  section,  and 
Kev.  St.  I  731  (Comp.  St.  1916,  |  1024), 
of  a  prosecution  for  a  conspiracy  to  use 
mails  to  defraud  where  some  of  the 
overt  acts  occurred  in  Ohio  and  others 
in  Michigan.  Shea  v.  U.  S.,  236  F.  97, 
149  C.  C.  A.  307. 

Court  for  federal  district  wherein  a 
conspiracy  was  entered  into  to  prepare 
a  military  expedition  against  a  country 
with  which  the  United  States  was  at 
peace,  in  violation  of  Penal  Code,  §  13 
(Comp.  St.  1916,  §  10177),  has  jurisdic- 
tion of  prosecution,  though  supplies  for 
expedition  were  shipped  and  stored 
outside  district.  De  Orozco  v.  U.  S. 
(C.  C.  A.)  237  F.  1008. 

In  a  prosecution  under  this  section 
and  Comp.  St.  1916,  §  10471,  where  de- 
fendants to  aid  Germany  conspired  to 
attach  to  munition  bearing  ships  while 
in  the  waters  of  the  United  States  in- 
fernal machines-  which  would  explode 
while  they  were  on  the  high  seas,  the 
offense  must  be  deemed  to  have  been 
committed  within  the  United  States, 
which  was  the  place  where  the  last  con- 
scious act  of  the  wrongdoers  was  per- 
formed. Daeche  v.  U.  S.  (C.  C.  A.)  250 
F.  566. 

Where,  pursuant  to  conspiracy  to  de- 
fraud the  United  States  of  internal  rev- 
enue, overt  acts  were  committed  within 
a  federal  district,  the  court  for  that 
district  has  jurisdiction,  regardless  of 
where  the  conspiracy  was  entered  in- 
to; and  an  indictment  found  in  the 
Southern  District  of  New  York  against 
defendants,  who  manufactured  oleomar- 
garine in  Hhode  Island,  charging  them 
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with  consijiracy  to  defraud  the  federal 
internal  revenue  laws,  held  to  charge 
an  oflfense  of  which  the  District  Court 
of  New  York  had  jurisdiction,  alleging 
commission  of  overt  acts  in  the  district. 
Tillinghast  v.  Richards  (D.  C.)  233  F. 
710.^ 

62.  Indictment  and  Information- 
Form,  requisites,  and  sufficiency  in  gen- 
eral.—In  a  prosecution  under  this  sec- 
tion, for  conspiring  to  defraud  the  gov- 
ernment, indictment  held  sufficient. 
Stager  v.  U.  S.,  233  F.  510,  147  C.  C. 
A.  396. 

Where  an  indictment  for  conspiracy 
avers  that  defendant  conspired  with 
persons  to  the  grand  jury  unknown,  and 
there  is  no  evidence  to  the  contrary, 
the  truth  of  the  averment  of  want  of 
knowledge  by  the  grand  jury  will  be 
presumed.  Roberts  v.  U.  S.,  248  F. 
873.  160  C.  C.  A.  631,  certiorari  denied 
38  S.  Ct.  583,  247  U.  S.  522,  62  U  Ed.- 
1247. 

An  indictment  for  conspiracy  is  not 
bad  for  indefiniteness,  where  it  alleges 
the  purpose  of  the  conspiracy,  and  de- 
scribes the  precise  methods  taken  for 
carrying  it  out.  Firth  v.  U.  S.  (O.  C. 
A.)  253  F.  36. 

Indictment  charging  conspiracy  held 
sufficiently  definite,  so  that  motion  for 
bill  of  particulars  would  be  denied.  U. 
S.  V.  Pierce  <D.  C.)  245  F.  888. 

There  is  a  distinction  between  the 
particularity  required  in  the  allegation 
of  a  conspiracy  and  that  where  a  sub- 
stantive offense  is  charged;  less  being 
required  in  the  first  case.  U.  S.  v. 
Gouled  (D.  O.)  253  F.  239. 

64. Time  and  place  of  conspiracy 

or  act  to  effect  object.— An  averment  in 
an     indictment     that     the     conspiracy 

charged  was  formed  "on  the day 

of  May,  1917,"  held  sufficiently  definite, 
where  the  statute  charged  to  have  been 
violated  was  enacted  on  May  18,  1917. 
Firth  V.  U.  S.  (C.  C.  A.)  253  F.  36. 

In  an  indictment  for  conspiracy  to 
commit  an  offense  against  the  United 
States,  where  the  conspiracy  is  alleged 
to  have  been  formed  within  the  district 
of  indictment,  it  is  not  necessary  to  set 
forth  the  place  of  performance  of  the 
object  of  the  conspiracy.  Vane  v.  U.  S. 
(C.  C.  A.)  254  F.  28. 

An  indictment  for  conspiracy,  which 
alleged  that  conspiracy  extended  be- 
tween January  1,  1913,  and  Septem- 
ber 20»  1013,  held  insufficient  on  demur- 
rer; the  overt  act  occurring  on  Sep- 
tember 20th,  this  being  true  though 
averments  as  to  time  were  preceded  by 
a  videlicet.  U.  S.  v.  Baker  (D.  C.)  243 
F.  746. 

65.  —  Overt  acts  and  success  of 
conspiracy^— An  indictment  charging  a 
conspiracy  to  violate  the  Harrison 
Drug  Act  held  to  sufficiently  aver  ac- 
cused's knowledge  of  unlawfulness  of 
his  co-conspirator's  act.  Wallace  v. 
U.  S..  243  F.  300,  1.56  C.  C.  A.  80, 
certiorari  denied  38  S.  Ct.  11,  245  U. 
S.  650,  62  L.  Ed.  531. 
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An  indictment  for  conspiracy  is  suf- 
ficient, if  some  of  the  overt  acts  are 
properly  pleaded;  an^  it  is  not  nec- 
essary to  show  how  the  a<Jt  charged  to 
be  an  overt  act  would  affect  the  ob- 
jects of  the  conspiracy.  De  Lacey  ▼. 
U.  S.,  249  F.  625,  161  C.  C.  A  533. 

An  indictment  merely  charging  a  con- 
spiracy to  do  a  thing,  but  not  alleging 
the  thing  was  done,  does  not  show  the 
completed  offense  within  principle  that 
indictment  for  conspiracy  does  not  lie 
when  it  makes  that  showing.  Grant 
V.  U.  S.  (C.  C.  A.)  252  F.  092. 

As  only  one  overt  act  is  sufficient  to 
support  a  conviction  for  conspiracy  to 
defraud  revenue  laws  with  relation  to 
sale  of  colored  oleomargarine,  an  m- 
dictment  alleging  several  overt  acts  is 
not  demurrable  as  containing  surplus- 
age.   U.  S.  V.  Orr  (D.  C.)  233  F.  T17. 

An  indictment  for  conspiracy  need  not 
set  forth  the  manner  in  which  the 
overt  acts  tended  to  effect  the  pur- 
pose of  the  conspiracy.  U.  S.  v.  United 
States  Brewers'  Ass'n  (D.  C.)  239  F. 
163. 

Indictment  alleging  conspiracy  in  an- 
ticipation of  involuntary  bankruptcy  to 
conceal  from  trustee  to  be  appointed 
merchandise  belonging  to  estate,  which 
alleged  concealment  after  appointment 
of  trustee  occurring  during  period  of 
conspiracy,  held  not  bad  for  failure  to 
aver  overt  act  within  such  period;  but 
it  was  defective  in  averments  of  overt 
acts  of  concealment  whicli  it  was  not 
alleged  were  committed  by  defendants. 
U.  S.  V.  Baker  (D.  C.)  243  F.  741. 

Under  this  section  only  one  overt 
act  is  necessary,  and,  where  one  is  suf- 
ficiently charged  in  indictment,  it  is 
good  against  demurrer,  regardless  of 
deficiencies  in  other  charges  of  overt 
acts.    Id. 

67.  —  Joinder  of  counts,  and  ref- 
erence between  counts^— A  charge,  un- 
der Penal  Code,  §  215  (Comp.  St.  1916, 
§  10385),  for  using  the  mails  for  a 
scheme  to  defraud,  and  a  charge  under 
this  section  for  a  conspiracy  to  commit 
such  offense,  may  be  joined,  under  Rev. 
St.  §  1024  (Comp.  St.  1916,  §  1690), 
relating  to  several  charges  for  same 
transaction  or  for  two  or  more  trans- 
actions connected  together.  Sidebotham 
V.  U.  S.  (C.  C.  A.)  253  F.  417. 

68.  —  Duplicity.— A  charge  in  a 
single  count  of  a  conspiracy  to  violate 
two  or  more  laws  of  the  United  States 
does  not  render  the  indictment  duplicit- 
ous.  Knauer  v.  U.  S.,  237  F.  8,  150 
0.  C.  A.  210. 

An  indictment,  charging  a  conspir- 
acy to  commit  four  separate  offenses, 
is  not  bad  for  duplicity.  Knoell  v.  U. 
S.,  239  F.  16,  152  C.  0.  A.  66,  affirm- 
ing judgment  U.  S.  v.  Knoell  (D.  C) 
230  F.  509. 

Indictment  charging  that  defendants 
conspired  to  commit  an  offense  against 
and  to  defraud  the  United  States  in 
violation  of  this  section,  and  to  un- 
lawfully and  willfully  aid  and  counsel 
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unknown  persons  to  refuse  to  register 
under  the  Selective  Draft  Act,  did  not 
charge  two  distinct  offenses,  no  facts 
being  alleged  to  show  a  conspiracy  to 
defraud  the  United  States,  so  that  the 
allegation  as  to  fraud  was  surplusage. 
Sugar  V.  U.  S.  (C.  C.  A.)  252  F.  79. 

Indictment  charging  conspiracy  to  in- 
duce persons  to  violate  Conscription 
Act  held  not  bad,  as  including  in  single 
count  charge  of  conspiracy  to  commit 
an  offense,  as  well  as  to  defraud  United 
States;  averments  of  conspiracy  to  de- 
fraud in  accordance  with  this  section, 
being  surplusage.  U.  S.  ▼.  Sugar  (D. 
C.)  243  F.  423. 

Indictment  charging  that  defendants 
conspired  to  set  up  or  keep  house  of 
ill  fame,  brothel,  or  bawdyhouse  with- 
in prohibited  zone  of  military  post,  in 
violation  of  Selective  Service  Act  May 
18,  1917,  I  13,  ante,  §  2019b,  is  not 
duplicitous,  as  charging  several  of- 
fenses; conspiracy  alone  being  charg- 
ed. U.  S.  V.  Casey  (D.  C.)  247  F. 
362. 

681/2- Election.— Under  Rev.  St. 

I  1024  (Comp.  St.  1016,  §  1690),  gov- 
ernment cannot,  in  a  prosecution  for 
conspiring  to  violate  and  for  violating 
Harrison  Drug  Act,  be  required  at 
close  of  its  case  to  elect  on  which  of 
acts  conviction  would  be  sought;  sev- 
eral charges  being  joined  in  one  indict- 
ment. Wallace  v.  U.  S.,  243  F.  300, 156 
C.  C.  A.  80,  certiorari  denied  38  S. 
Ct  11,  245  U.  S.  650,  62  L.  Ed.  531. 

69.  —  Description  of  offense  it- 
tended  to  be  committed  In  general.^ 
In  an  indictment  for  conspiracy  to  vio- 
late the  laws  of  the  United  States,  the 
conspiracy  itself  is  the  gist  of  the  of- 
fense, and  the  law  to  be  violated  need 
not  be  set  out  with  the  particularity 
required  if  its  direct  violation  were 
charged.  Aczel  v.  U.  S.  (C.  C.  A.)  232 
F.  652;  Knauer  v.  U.  S.,  237  F.  8,  150 
C.  C.  A.  210;  U.  S.  v.  D'Arcy  (D.  C) 
243  F.  739. 

While  an  indictment  charging  a  con- 
spiracy to  commit  an  offense  need  not 
describe  the  offense  which  defendants 
conspired  to  commit  with  all  the  par- 
ticularity required  in  an  indictment 
charging  its  commission  as  a  sub- 
stantive offense,  it  does  not  follow 
that  no  particulars  whatever  need  be 
given.    U.  S.  v.  Bopp   (D.  O.)   230  F. 

701/2.  —  Consolidation.— Where  de- 
fendants were  charged  with  violation  of 
the  Sherman  Act,  as  well  as  violating 
this  section,  by  conspiring  to  form  a 
military  enterprise,  in  violation  of 
Comp.  St.  1916.  1 10177,  against  the  do- 
minions of  a  foreign  prince  with  whom 
United  States  was  at  peace,  and  the 
several  acts  charged  were  practically 
the  Bame,  the  indictments  should  be 
consolidated  and  tried  together.  U.  S. 
V.  Bopp  (D.  C.)  237  F.  283. 

71.  — —  Olfenees  under  bankruptcy 
law^— An  indictment  charging  a  conspir- 
acy to  conceal,  contrary  to  this  section, 
property  belonging  to  a  copartnership 


which  subsequently  filed  a  voluntary  pe- 
tition in  bankruptcy,  held  sufficient. 
Frankfurt  v.  U.  S.,  231  F.  903,  146 
C.  C.  A.  99. 

An  indictment  charging  that  defend- 
ants, expecting  an  involuntary  petition 
in  bankruptcy  against  one  of  them  and 
appointment  of  a  receiver,  conspired  to 
conceal  property  of  the  expected  bank- 
rupt, and  setting  forth  overt  acts  done, 
is  sufficient,  though  not  alleging  that 
owner  was  a  bankrupt  at  the  time  of 
conspiracy.  Friedman  v.  U.  S.,  236  F. 
816,  150  C.  C.  A.  653. 

An  indictment  held  sufficient  to 
charge  conspiracy  to  receive  property 
of  the  bankrupt  after  -bankruptcy,  con- 
trary to  Bankruptcy  Act  July  1,  1898, 
I  29b  (Comp.  St.  1916,  §  9613)  d.  4. 
Knoell  V.  U.  S.,  239  F.  16,  152  C.  C. 
A.  66,  affirming  judgment  U.  S.  v. 
KnoeU  (D.  C.)  230  F.  509. 

Indictment  for  conspiracy  to  conceal 
assets  from  trustee  in  bankruptcy  held 
not  subject  to  motion  to  quash.  Malvin 
v.  U.  S.  (C.  C.  A.)  252  F.  449. 

An  indictment  charging  conspiracy  in 
anticipation  of  involuntary  bankruptcy, 
to  conceal  assets,  held  sufficient  against 
various  objections.  U.  S.  v.  Baker  (D. 
C.)  243  F.  741. 

72.  —  Frauds    as    to    public    oon- 

tractSi/— Indictment  charging  a  conspir- 
acy to  defraud  the  United  States,  be- 
tween an  army  officer,  defendant,  and 
another,  averring  that  conspiracy  con- 
templated contracts  should  be  submit- 
ted to  and  passed  on  by  the  army  offi- 
cer, etc.,  held  t6  sufficiently  inform  the 
defendant  of  the  facts.  U.  S.  v.  Gouled 
(D.  C.)  253  F.  239. 

74.  —  Use  of  mails  to  defrauds— In- 
dictment for  conspiracy  to  use  mails  in 
furtherance  of  scheme  to  defraud  held 
good  against  objection  that  charges  as 
to  use  of  post  office  could  not  strength- 
en the  charge  of  conspiracy,  and  to 
sufficiently  show  that  use  of  mails  was 
part  of  conspiracy.  McKelvey  v.  U.  S., 
241  F.  801,  154  C.  C.  A.  503, 

Indictment  under  this  section  and 
Comp.  St.  1916,  §  10385,  charging  con- 
spiracy to  violate  and  violation  of  sec- 
tion 10385  with -reference  to  misuse  of 
mails,  held  to  sufficiently  allege  that 
letters  were  mailed  for  purpose  of  exe- 
cuting scheme;  that  matters  stated 
in  mail  had  power  to  effect  object  of 
conspiracy;  and  was  not  bad  for  fail- 
ure to  set  out  contract  with  the  victims 
or  that  such-  contract  was  made,  nor 
for  failure  to  state  that  collection  agen- 
cy through  which  defendants  realized 
on  scheme  was  corporation,  etc.,  or 
show  relation  of  defendants  to  agen- 
cy. Freeman  v.  U.  S.,  244  F.  1,  156  C. 
C.  A.  420,  certiorari  denied  38  S.  Ct. 
12,  245  U.  S.  654,  62  L.  Ed.  531. 

77.  —  Offenses   and   frauds   as   to 

revenue^— Indictment  for  conspiracy  to 
defraud  the  United  States  out  of  cus- 
toms duties  on  imported  coal  by  false 
weights  held  sufficient,  in  absence  of  ob- 

(2345) 


§  10201 


THE   CRIMINAL  CODE   (§  37) 


(Tit69i 


jection  before  trial  or  to  testimony  or 
request,  to  limit  scope  of  the  charge, 
although  an  indictment  charging  in 
general  terms  a  conspiracy  to  defraud 
the  United  Stetes  would  be  insufficient 
to  charge  a  conspiracy  to  defraud  the 
United  States  of  customs  duties  in  con- 
nection with  imported  coal.  Smith  v. 
U.  S.,  231  F.  25,  145  C.  O.  A.  213. 

An  indictment  under  this  section,  for 
conspiring  to  violate  Act  Jan.  17,  1914, 
S  2  (Comp.  St.  1916,  §  6287b),  by  im- 
porting opium  into  the  United  States 
contrary  to  law,  held  certain,  disclos- 
ing that  the  offense  was  committed  in 
the  United  States.  Shepard  v.  U.  S., 
236  F.  73,  149  C.  C.  A.  283. 

An  indictment  charging  a  physician 
and  a  druggist  with  conspiring  to  v!o- 
'late  the  Harrison  Act,  regulating  the 
sale  of  narcotics,  held  fully  to  inform 
the  defendants  of  the  charge,  so  as  to 
be  sufficient  to  put  them  on  trial 
Thurston  v.  U.  S.,  241  F.  335,  154  C. 
O.  A.  215,  certiorari  denied  38  S.  Ct 
9,  62  L.  Ed.  531. 

An  indictment  charging  a  conspiracy 
to  violate  the  Harrison  Drug  Act  held 
sufficient  to  allege  the  conspiracy  to 
dispose  of  drugs  in  the  First  district 
of  Illinois,  in  which  it  was  charged 
that  accused's  coconspirator  was  not 
registered,  and  is  not  defective  for  fail- 
ure to  aver  the  coconspirator  had  not 
registered  his  place  of  business.  Wal- 
lace V.  U.  S.,  243  F.  300,  156  C.  C.  A. 
80,  certiorari  denied  38  S.  Ct  11,  245 
U.  S.  650,  62  li.  Ed.  531. 

An  indictment  charging  a  conspiracy 
to  defraud  the  United  States  of  taxes 
on  artificially  colored  oleomargarine, 
held  to  contain  a  sufficient  averment  of 
overt  acts;  it  being  unnecessary  to  al- 
lege that  the  scheme  was  completed  or 
the  government  defrauded.  U.  S.  v. 
Orr  (D.  C.)  233  F.  717. 

Indictment  charging  offense  of  con- 
spiracy to  violate  Harrison  Act  of  De- 
cember 17,  1914,  held  to  sufficientiy 
aver  place  of  commission  of  overt  acts, 
was  not  bad  for  indcfiniteness  and  need 
not  negative  exceptions  found  in  stat- 
ute. U.  S.  V.  D*Arcy  (D.  C.)  243  F. 
739. 

79. Obstructing      administration 

of  Justloe  In  general.— An  indictment 
for  conspiracy  to  violate  Criminal  Code, 
§  145  (Comp.  St.  1916,  §  10315),  by  ex- 
torting money  for  not  informing  of  a 
violation  of  a  law  of  the  United  States, 
held  sufficient.  Roberts  v.  U.'  S.,  248 
F.  873,  160  C.  C.  A.  631,  certiorari 
denied  38  S.  Ct.  583,  247  U.  S.  522,  62 
L.  Ed.  1247. 

84.^^—  Violation  of  election  laws.^ 
Indictment  under  this  section,  for  con- 
spiracy to  corrupt  election  for  Rep- 
resentative in  Congress,  held  so  vague, 
uncertain,  insufficient,  and  duplicitous 
as  not  to  sufficiently  apprise  defendants 
of  the  nature  of  the  charge.  U.  S.  v. 
Gradwell  (D.  C.)  234  F.  446,  judgment 
affirmed  37  S.  Ct.  407,  61  L.  Ed.  857. 
An    indictment    against    corporations 
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for  conspiracy  to  make  unlawful  cam- 
paign contributions  contrary  to  Gr. 
Code,  I  83  (Comp.  St  1916,  {  10251), 
need  not  allege  that  offense  with  the 
particularity  of  an  indictment  directly 
charging  it  as  an  offense.  U.  S.  ▼. 
United  States  Brewers'  Ass^n  (D.  C.) 
239  F.  163. 

If  indictment  for  conspiracy  to  intim- 
idate voter  was  intended  to  charge  a 
direct  threat  to  have  sentence  pro- 
nounced, held  that  it  was  argumentatiye 
and  lacked  positiveness.  U.  S.  t. 
Welch  (D.  O.)  243  F.  996. 

86. Violation  of  Chinese  exoli- 

slon  law^— An  indictment  for  conspir- 
acy to  bring  in  Chinese  not  entitled  to 
enter  under  Chinese  Ezdnsion  Act  May 
6,  1882,  as  amended  by  Act  July  5. 1884 
(Comp.  St  1916,  §  4298).  held  to 
diarge  a  general  conspiracy,  so  that 
names  of  Chinese  need  not  be  given  or 
alleged  to  be  unknown.  Dahl  t.  U. 
S.,  234  F.  618,  148  C.  C.  A.  384.  af- 
firming order  U.  S.  v.  Dahl,  225  P. 
909. 

Indictment  under  this  section,  charg- 
ing conspiracy  to  bring  into  the  United 
SUtes,  in  violation  of  Act  May  6, 1SS2. 
§  11,  as  amended  by  Act  July  5,  1884 
(Comp.  St,  1916,  §  4298).  Chinese 
persons  not  entitled  to  enter  or  re- 
main, held  sufficient,  though  giving  the 
mere  outlines  of  the  plot.  Lew  Moy  v. 
U.  S.,  237  F.  50,  150  C.  C.  A.  252. 

An  indictment  alleging  that  defend- 
ants conspired  to  secure  the  approval 
of  the  application  of  a  Chinese  person 
desiring  to  go  abroad  for  preinvcatiga- 
tion  of  his  claimed  mercantile  status 
held,  in  view  of  the  requirement  of  the 
rule  of  the  Department  of  Labor  that 
application  should  be  made  30  days 
before  proposed  departure,  and  the  Chi- 
nese Exclusion  Acts  (Comp.  St  1916, 
§  4324),  to  be  insufficient,  as  it  merely 
alleged  defendants  knew  the  applicant 
had  not  been  a  merchant  for  one  year 
before  his  application.  U.  S.  v.  Fung 
Sam  Wing  (D.  C.)  254  F.  500. 

88.  ^—  Use  of  mails  to  def rail- 
See  note  74,  under  this  section. 

89.  —  Obstructing  mails.— An  in- 
dictment for  conspiracy,  by  force  and 
violence  to  rob  a  person  named  of  cer- 
tain mail  matter,  constituting  a  part  of 
the  United  States  mails  under  control 
of  the  post  office  establishment,  and 
in  the  lawful  clistody  of  such  person, 
considered,  ^nd  held  sufficientiy  spe- 
cific.   Vane  v.  U.  S.  (C.  C.  A.)  254  F. 

2a 

90.  ^—  Violation  of  Interstate  ooa- 
meroe  iaw.^An  indictment  charging 
that  defendants  conspired  together  to 
violate  Act  July  31,  1912,  f  1  (Comp. 
St.  1916,  f  10416),  prohibiting  the  in- 
troduction of  prize  fight  pictures,  held 
to  charge  a  violation  of  this  section. 
U.  S.  V.  Johnston  (D.  C.)  232  F.  97a 

931/4. Military  enterprise  agaiast 

friendly  nationw— An  indictment  that  de- 
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feodants  conspired  to  set  on  foot  or 
provide  means  for  a  military  enterprise 
against  Canada  was  a  me^e  conclusion, 
and  did  not  charge  a  conspiracy  to  do 
any  acts  which  would  constitute  a  set- 
ting on  foot  of  a  military  enterprise  or 
a  providing  of  means  therefor,  nor  was 
it  aided  by  allegations  as  to  defendants' 
intention,  since  an  attempt  to  destroy 
tunnels,  etc.,  was  not  necessarily  a 
military  enterprise,  especially  as  it  was 
not  even  alleged  that  the  purpose  of 
^  such  destruction  was  to  prevent  the 
transportation  of  munitions  of  war. 
U.  S.  V.  Bopp  (D.  C.)  230  F.  723. 

931/2.  — -  Espionage,  draft,  etc, 
laws.— See  notes  68  and  70%,  under 
this  section. 

An  indictment  for  seditious  conspir- 
acy under  Criminal  Code,  §  6  (Coinp. 
St  1916,  {  10170),  must  charge  force, 
which  canitot  be  implied  from  the  words 
"feloniously,  unlawfully,  willfully,  and 
maliciously";  but  where  the  overt  act 
is  alleged  in  charging  defendants  with 
intent  to  engage  in  armed  hostility 
against  the  United  States,  "by  attack- 
ing with  force  and  arms*'  defendant  is 
so  appraised  of  element  of  force  that 
to  sustain  a  demurrer  on  such  ground 
would  give  effect  to  a  mere  defect  of 
form,  contrary  to  Rev.  St.  |  1025 
(Comp.  St.  1916,  §  1691).  Phipps  v.  U. 
S.   (C.  C.  A.)  251  F.  879. 

An  indictment  for  conspiring  to  aid 
enemy  aliens  to  escape  from  custody, 
into  which  they  had  been  taken  under 
the  President's  order  for  their  arrest 
and  confinement,  which  alleged  several 
overt  acts,  is  not  defective  because  it 
did  not  set  forth,  verbatim  or  in  sub- 
stance, letters  alleged  as  overt  acts. 
De  Lacey  v.  U.  S.,  248|  F.  625,  161  C. 
0.  A.  535. 

Indictment  charging  conspiracy,  in 
violation  of  this  section,  to  violate  Con- 
scription Act,  held  sufficient,  though 
not  alleging  violation  of  act;  nor  was  it 
bad  because  including  in  single  count 
charge  of  conspiracy  to  commit  an  of- 
fense, as  well  as  to  defraud  United 
States;  averments  of  conspiracy  to  de- 
fraud in  accordance  with  this  section, 
being  surplusage.  U.  S.  y.  Sugar  (D. 
C.)  243  F.  423.      . 

An  indictment  charging  conspiracy  to 
interfere  with  the  prosecution  by  the 
United  States  of  war  with  Germany 
held  sufficiently  definite,  and  accused 
not  entitled  to  bill  of  particulars  set- 
ting forth  names  of  persons  solicited 
and  to  whom  pamphlets  containing  al- 
leged false  statements  regarding  mili- 
tary operations  of  United  States  were 
delivered.  U.  S.  v.  Pierce  (D.  C.)  245 
F.  888. 

Indictment  charging  conspiracy  to 
prevent  registration  under  Selective 
Draft  Act  May  18,  1917,  ante,  §  2044a 
et  seq.,  held  not  defective,  because 
translation  of  newspaper  article  alleged 
to  have  been  printed  pursuant  to  plan, 
and  not  an  exact  copy  of  article,  was 


set  out.    U.  S.  v.  Gafleanni  (D.  C.)  245 
F.  977. 

In  prosecution  for  conspiracy  to  vio- 
late one  of  the  provisions  of  §  10212c, 
post,  by  obstructing  recruiting  and  en- 
listment service  of  the  United  States 
by  means  of  newspaper  articles,  indict- 
ment held  not  subject  to  objection  that 
it  was  defective,  because  not  alleging 
that  the  articles  were  intended  to  be 
publications  which  defendant  might  not 
lawfully  publish,  or  that  they  were  un- 
true in  fact.  U.  S.  v.  Prieth  (D.  C.) 
261  F.  946. 

Indictment  held  sufficient,  although  it 
did  not  state  names  of  i>ersons  whom 
conspiracy  was  designed  to  Induce  not 
to  enlist,  etc.,  or  allege  that  names 
were  unknown  to  grand  jury;  it  being 
manifest  that  names  of  such  persons 
could  not  be  known  to  grand  jury.    Id. 

Indictment  charging  conspiracy  sub- 
sequent to  June  15,  1917,  to  induce  per- 
sons liable  to  service  under  Selective 
Service  Act  to  refuse  to  submit  to  reg- 
istration, held  to  charge  a  conspiracy 
to  induce  persons  who  failed  to  register 
at  time  set  by  President's  Proclama- 
tion not  to  register  under  Selective 
Service  Act,  §  5,  ante,  |  2044e,  making 
provision  for  subsequent  registration. 
Id. 

An  indictment  averring  a  conspiracy 
to  violate  Espionage  Act,  June  15, 
1917,  §  3,  post,  §  10212c,  by  causing 
insubordination  in  the  military  or  naval 
forces  of  the  United  States,  by  means 
of  a  pamphlet  distributed  to  persons  in 
part  belonging  to  the  military  forces, 
and  also  to  obstruct  the  recruiting  serv- 
ice, etc.,  held  sufficient  to  charge  those 
offenses.  U.  S.  v.  Nearing  (D.  C.)  252 
F.  223. 

94.  — -  Issues,  proof,  and  variance.— 

Variance  between  indictment  under  this 
section,  charging  the  presentation  of  a 
false  claim  in  bankruptcy  proceeding, 
and  proof  of  its  presentation  in  a  com- 
position, was  not  fatal;  nor  was  vari- 
ance between  charging  the  conspiracy 
an  overt  act  in  the  state  of  the  prose- 
cution, and  proof  of  the  overt  act  there 
and  conspiracy  in  another  state,  fa- 
tal. Bernstein  v.  U.  S.,  238  F.  923,  151 
C.  C.  A.  657. 

Where  several  overt  acts  are  charg- 
ed in  an  indictment  for  conspiracy,  it  is 
not  necessary  to  prove  all  of  them.  De 
Lacey  v.  U.  S.,  249  F.  625,  161  C.  C. 
A.  535. 

96.  Evidence— Judicial      knowledge.— 

The  court  will  not  take  judicial  notice 
that  cocaine,  morphine,  and  morphine 
sulphate  are  derivatives  of  opium  and 
coca  leaves;  U.  S.  v.  Hammers  (D.  C.) 
241  F.  54i2. 

The  government  having  constituted 
the  American  Red  Cross  an  important 
factor  of  the  national  war  activities,  the 
court  must  take  judicial  notice  of  many 
Red  Cross  activities.  U.  S.  v.  Nagler 
(D.  C.)  252  F.  217. 
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97.  «— >  Presumptions  and  burden  of 
proof.— In  habeas  corpas  proceedings  to 
procure  discharge  from  an  order  direct- 
ing petitioners  to  be  taken  to  another 
district  for  trial,  allegations  of  the  in- 
dictment against  petitioners  that  the 
overt  acts  were  committed  in  further- 
ance of  the  object  of  the  conspiracy 
cannot  be  presumed  to  be  false  in  the 
absence  of  conclusive  evidence  in  con- 
flict therewith.  Witte  v.  Shelton,  240 
F.  265,  153  C.  C.  A.  191. 

98. Admissibility    in    general.^ 

Where  the  intent  with  which  defendants 
entered  upon  an  un perfected  homestead 
and  removed  improvements  was  materi- 
al, held,  that  they  might  show  state- 
ments of  third  persons  to  establish  their 
intent.  Buchanan  v.  U.  S.,  233  F.  257, 
147  C.  0.  A.  263. 

Where  defendant  and  others  were 
charged  with  purchasing  goods  for  ficti- 
tious company  on  credit,  disposing  of 
them  without  payment,  and  pocketing 
proceeds,  .  evidence  showing  defendant 
knew  of  existence  of  sellers  from  which 
fictitious  company  received  goods  was 
admissible,  but  not  .evidence  that  de- 
fendant had  not  paid  personal  debts  due 
such  sellers.  Erbcr  v.  U.  S.,  234  F. 
221,  148  O.  C.  A.  123. 

In  a  prosecution  under  Gx)mp.  St 
1916,  §  10385,  for  using  the  mails  in 
connection  with  a  scheme  to  defraud 
by  selling  worthless  mining  stock,  evi- 
dence of  the  mailing  of  letters,  other 
than  those  contained  in  the  indictment, 
in  connection  with  tl^e  scheme,  is  ad- 
missible to  establish  accused's  intent 
Linn  v.  U.  S.,  234  F.  543,  148  O.  O.  A. 
309. 

Evidence  that  defendant,  pursuant  to 
an  understanding  with  another  defend- 
ant to  smuggle  in  Chinese,  brought  in 
four  not  entitled  to  enter,  held  admissi- 
ble on  prosecution  for  general  conspira- 
cy to  bring  in  Chinese  not  entitled  to 
enter.  Dahl  v.  U.  S.,  234  F.  618,  148 
C.  C.  A.  384,  affirming  order  U.  S.  v. 
Dahl  (D.  C.)  225  F.  909. 

In  a  prosecution  for  conspiracy  to 
use  the  mails  to  defraud,  evidence  that 
defendants  were  parties  to  a  confidence 
game  is  admissible  only  to  show  the  in- 
timate relations  between  the  parties; 
and  evidence  of  other  swindles  by  de- 
fendants is  admissible  to  show  that  aU 
were  engaged  in  conspiracy  and  on 
question  of  their  intent,  although  proof 
of  intent  was  unnecessary;  but  admis- 
sion of  evidence  that  defendants  partic- 
ipated in  a  confidence  game  whoUy  dis- 
associated with  the  conspiracy  held 
prejudicial  in  view  of  the  charge  tend- 
ing to  result  in  a  conviction  on  proof  of 
other  offense  than  the  odq  set  out  in 
indictment  Shea  v.  U.  S..  236  F.  97, 
149  C.  C.  A.  307. 

In  a  prosecution  for  conspiring  to 
use  the  mails  to  sell  corporate  stock  by 
false  reprosentatioDS,  evidence  that  de- 
fendants knew  of  possible  invalidity  of 
one  of  the  patents  owned  by  the  corpo- 
ration, and  represented  to  be  of  great 
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yalue,  held  admissible  on  the  qnestion 
of  their  good  faith,  but  expert  testi- 
mony as  to  the  validity  of  patents  hold 
inadmissible.  Menefee  v.  L\  S.,  236  F. 
826,  150  C.  C.  A.  88. 

Testimony,  given  without  daim  of 
privilege  before  the  referee  in  bankrupt- 
cy by  those  subpoenaed  as  witnesses,  is 
voluntary  and  admissible  in  a  subse- 
quent prosecution  of  witnesses  for  con- 
spiring to  receive  property  of  the  bank- 
rupt ;  for  Bankruptcy  Act  July  1. 1898, 
$  7a,  cL  9  (Comp.  St  1916,  |  9591),  af- 
fords no  protection  to  witnesses  other 
than  the  bankrupt  Knoell  v.  I.  S^ 
239  F.  16,  152  C.  C.  A.  66,  affirming 
judgment  U.  S.  v.  Knoell  (D.  C.)  230  F. 
509. 

In  a  prosecution  for  using  the  mails 
to  defraud,  permission  to  an  attorney 
for  a  corporation  involved  to  road  to 
the  jury  a  letter  written  by  him  charg- 
ing one  defendant  with  crime  and  false- 
hoods, as  a  statement  made  to  that  de- 
fendant, held  error.  Hart  v.  U.  S.,  240 
F.  911,  153  C.  C.  A.  597. 

On  trial  for  conspiracy  to  pass  coun- 
terfeit coins,  evidence  of  previous  at- 
tempt by  one  of  the  defendants  to  pass 
such  a  coin  was  admissible  to  show 
guilty  knowledge;  but  defendant's  self- 
serving  answer  to  accusatory  letter  held 
not  admissible  by  reason  of  the  admis- 
sion of  the  accusatory 'letter  which  he 
offered  in  evidence.  York  v.  U.  S.,  241 
F.  656,  154  C.  C.  A.  414. 

Proof  of  conversation  in  which  ipH- 
ment  was  made  held  not  hearsay,  bat 
the  best  evidence  of  the  agreement; 
and  testimony  of  bank  cashier  as  to 
arrangement  with  correspondent  bank 
held  a  conclusion,  the  admission  of 
which  did  not  justify  the  exclusion  of 
the  actual  conversation.  Sparks  v.  U. 
S.,  241  F.  777,  154  C.  C.  A.  479. 

Statements  by  alleged  party  to  scheme 
to  defraud,  in  furtherance  of  vhich 
mails  were  used  after  scheme  was  end- 
ed, held  hearsay  as  to  other  parties. 
McDonald  v.  U.  S.,  241  F.  793.  154  C 
O.  A.  495.  '  . 

In  a  prosecution  for  conspiring  to  vio- 
late and  violating  Harrison  Drug  Act, 
evidence  of  accused's  assistance  to  his 
coconspirator  in  prior  prosecution  for 
yioli^ting  state  drug  acts  held  admissible 
to  show  relations  between  parties,  etc. 
Wallace  v.  U.  S.,  243  F.  300,  156  C  G 
A.  80,  certiorari  denied  38  S.  Ct  U. 
245  U.  S.  650,  62  L.  Ed.  531. 

In  prosecution  under  this  section  and 
Comp.  St  1916,  S  10385,  for  violation 
of  and  conspiracy  to  violate  section 
10385,  as  to  illegal  use  of  mails,  rule 
against  varying  written  contracts  by 
parol  held  inapplicable,  to  contract  with 
victims;  account  book  of  collection 
agency  through  which  defendants  oper- 
ated held  sufficiently  identified;  evi- 
dence that  bankrupt  debtors  of  victims 
had  been  discharged  was  competent  on 
the  intent  of  defendants  and  admitting 
account  book  showing  receipt  of  $13^'' 
000  realization  charges  held  without 
prejudice.    Freeman  v.  U.  S,  244  F.  I 
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156  C.  C.  A.  420,  certiorari  denied  38 
S.  Ct.  12,  245  U.  S.  654,  62  L.  Ed.  533. 

Under  Act  Cong.  Feb.  26, 1913  (Comp. 
St.  1916,  §  1471),  it  was  proper  in  pros- 
ecution for  using  the  mails  in  connec- 
tion with  scheme  to  defraud,  to  prove 
signature  of  defendant,  to  admit  docu- 
ments as  to  which  witnesses  testified 
they  had  seen  defendant  append  his  sig- 
nature.    Bowers  v.  U.  S.,  244  F.  641, 

157  C.  C.  A.  89. 

In  a  prosecution  for  conspiring  to 
bring  into  the  United  States  aliens  not 
entitled  to  enter  where  there  was  evi- 
dence that  defendants  were  to  also  bring 
in  opium,  evidence  that  they  did  so  was 
admissible  though  there  was  no  charge 
of  unlawfully  importing  opium.  Louie 
Ding  V.  U.  S.,  246  F.  80,  158  C.  C.  A. 
306. 

Where  post  office  inspectors  to  ascer- 
tain whether  law  was  being  violated 
sent  defendants  decoy  letters  and  re- 
ceived replies  purporting  to  come  from 
office  of  one  of  defendants,  it  is  legiti- 
mate inference  that  defendants  author- 
ized replies,  and  thoy  are  admissible  in 
prosecution  for  conspiring  to  use  mails 
in  connection  with  scheme  to  defraud; 
but  correspondence  of  defendants  of 
self-serving  nature  is  not  competent. 
Holsman  v.  U.  S.,  248  F.  193,  160  C.  0. 
A.  271. 

Where  one  of  defendants,  all  of  whom 
were  charged  with  conspiring  to  defraud 
United  States  by  obtaining  false  clear- 
ance for  vessels  intended  to  provision 
and  coal  Gorman  warships  on  high  seas, 
reimbursed  owner  of  chartered  vessel, 
who  paid  fine  of  master  for  making 
false  statements  in  manifest,  that  trans- 
action is  admissible  on  question  of  de- 
fendant's knowledge  of  statements  and 
their  falsity.  Hamburg-American 
Steam  Packet  Oo.  v.  U.  S.  (O.  C.  A.) 
250  F.  747. 

In  a  prosecution  under  this  section, 
for  conspiracy  to  sink  a  German  vessel 
in  navigable  waters  of  the  United 
States,  etc.,  evidence  as  to  the  condition 
of  the  ship,  and  that  the  valves  were 
open,  etc.,  held  admissible;  the  injury 
to  the  equipment  of  ship  contributing 
to  the  sinking.  Wierse  v.  U.  S.  (O.  C. 
A.)  252  F.  435. 

Overt  acts,  other  than  those  charged 
in  the  indictment  for  conspiracy,  tend- 
ing to  show  defendant  guilty,  are  admis- 
sible as  against  objection  of  irrelevancy. 
McKnight  v.  U.  S.  (C.  O.  A.)  252  F. 
687. 

In  a  prosecution  for  conspiracy  to 
use  the  mails  to  defraud,  letters  written 
by  defendants  to  persons  charged  to 
have  been  defrauded,  asking  further  re- 
mittances, held  admissible  in  evidence 
under  the  charge  in  the  indictment. 
Hallowell  v.  U.  S.  (C.  C.  A.)  253  F. 
865. 

The  wife  of  a  co-conspirator  with  de- 
feiidants  on  trial  is  competent  to  testify 
as  to  facts  which  do  not  involve  her 
husband  in  any  way.  U.  S.  v.  Knocll 
(D.  C.)  230  F.  509. 

The  admissibility  of  expert  testimony. 


depending  on  the  qualification  of  a  wit- 
ness, is  to  be  determined  by  the  trial 
judge.  U.  S.  V.  Fischer  (D.  C.)  245  F. 
477. 

On  trial  for  fraudulent  use  of  mails, 
and  conspiracy,  receipts  or  bills  of 
lading  held  admissible,  in  connection 
with  testimony  that  goods  of  which  par- 
ties were  to  be  defrauded  were  packed 
and  taken  to  a  carrier  in  response  to 
orders  from  defendants;  and  manager 
of  business  held  properly  permitted  to 
testify  to  increase  in  volume  of  purchas- 
es on  stock  account,  though  unable 
to  give  inventory  of  stock  and  value  of 
each  item.    Id. 

99.  «— >  Acts  and  declarations  of  oo- 
oonspi raters    or    codefendants.— In    a 

prosecution  for  conspiring  to  defraud 
the  government,  where  the  evidence  did 
not  establish  the  conspiracy,  letters 
written  by  accused's  alleged  co-con- 
spirator, tending  to  show  his  guilt  and 
participation  in  the  conspiracy,  are  in- 
admissible, being  hearsay.  Stager  v.  U. 
S.,  233  F.  510.  147  C.  C.  A.  396. 

Declarations  of  one  co-conspirator, 
after  the  conspiracy  was  at  an  end, 
held  inadmissible,  as  well  as  letters 
identified  by  declarant,  against  another 
co-conspirator.  Erber  v.  U.  S.,  234  F. 
221,  148  C.  C.  A.  123. 

In  a  prosecution  for  conspiring  to 
bring  or  cause  to  be  brought  into  Unit- 
ed States,  in  violation  of  Act  May  6, 
1882,  §  11,  as  amended  by  Act  July  5, 
1884  (Comp.  St.  1916,  §  4298),  Chinese 
persons  not  allowed  to  enter,  acts  and 
statements  of  one  co-conspirator  after 
Chinese  were  brought  across  the  inter- 
national boundary  held  admissible 
against  others;  conspiracy  not  being 
there  ended.  Lew  Moy  v.  U.  S.,  237  F. 
50,  150  C.  C.  A.  252. 

Statements  by.  alleged  party  to 
scheme  to  defraud,  in  furtherance  of 
which  mails  were  used  after  scheme 
was  ended,  held  hearsay  as  to  other 
parties.  McDonald  v.  U.  S.,  241  F. 
793,  154  C.  C.  A.  495. 

Affidavit  made  by  one  of  defendants 
charged  with  conspiracy,  but  not  in 
furtherance  of  conspiracy,  is  not  ad- 
missible against  coconspirator.  Hols- 
man V.  U.  S.,  248  F.  193,  160  C.  C. 
A.  271. 

Where  a  person  enters  into  a  conspir- 
acy, after  its  formation  the  acts  and 
declarations  of  the  other  conspirators, 
jointly  indicted,  before  he  entered;  are 
admissible  in  evidence  against  him. 
Roberts  v.  U.  S.,  248  F.  873,  160  C. 
C.  A.  631,  certiorari  denied  38  S.  Ct 
583,  247  U.  S.  522,  62  L.  Ed.  1247. 

Declarations  and  conduct  of  agent 
within  scope  and  within  course  of  his 
agency  are  admissible  as  original  evi- 
dence against  principal,  just  as  his 
own  declarations  or  conduct  would  be 
admissible.  Hamburg-American  Steam 
Packet  Co.  v.  U,  S.  (C.  C.  A.)  250  F. 
747. 

The  act  of  one  of  several  associated 
in  the  transaction  of  a  common  enter- 
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prise,  done  in  furtherance  of  the  com- 
mon object,  is  generally  admissible 
against  the  others;  and  this  applies 
generally  to  existing  schemes  to  de- 
fraud, under  Comp.  St  1916,  f  10385, 
denouncing  the  offense  of  using  the 
mails  in  the  furtherance  of  a  scheme 
to  defraud.  Shea  v.  U.  S.  (G.  C.  A.) 
251  F.  440. 

Telegram  sent  by  defendants'  cocon- 
spirator to  another  victim,  the  day  aft- 
er he  lost  his  money,  is  not  inadmissi- 
ble, as  being  act  done  after  the  fraud- 
ulent scheme  was  at  an  end;  the  gen- 
eral fraudulent  scheme,  fake  horse  race 
betting  in  sham  turf  exchanges,  not  be- 
ing shown  to  have  then  been  abandon- 
ed, and  the  telegram  being  part  of  the 
res  gestae.    Id. 

There  being  evidence  tending  to  con- 
nect defendant  T.  with  the  general 
scheme  to  defraud  through  fake  horse 
race  betting  in  sham  turf  exchanges, 
the  finding  in  another  defendant's  of- 
fice on  the  day  of  arrest  of  parapher- 
nalia adapted  to  use  in  the  scheme  was 
admissible  against  T.,  though  he  was 
not  present  at  the  finding.    Id. 

In  a  prosecution  for  conspiracy  to 
use  the  mails  in  furtherance  of  a 
scheme  to  defraud,  ^here  a  conspiracy 
between  defendlints  to  carry  out  such 
scheme  is  shown,  evidence  of  acts  of 
one  defendant  in  its  execution  is  ad- 
missible against  the  others.  Hallowell 
V.  U.  S.  (C.  0.  A.)  253  F.  865. 

The  admission  in  evidence  in  a  trial 
for  conspiracy  of  affidavits  made  by 
certain  of  the  defendants,  which  were 
competent  evidence  against  them,  held 
not  prejudicial  to  the  rights  of  a'  co- 
defendant  tried  jointly  with  them;  the 
evidence  not  being  admitted  as  against 
him.  Vane  v.  U.  S.  <C.  C.  A.)  254 
F.  28. 

In  a  prosecution  for  conspiracy  to 
obstruct  the  draft,  minutes  of  meetings 
of  an  executive  committee  kept  by  one 
of  defendants,  a  committee  member, 
showing  passage  of  resolutions  pursu- 
ant to  which  the  other  defendant  caus- 
ed circulars  to  be  printed  and  mailed 
to  persons  drafted,  held  admissible 
against  both  defendants.  U.  S.  v. 
Sehenck  (D.  C.)  253  F.  212. 

100.  —  Testimony  of  ooconspirator. 

—Where  two  of  four  defendants  jointly 
indicted  for  conspiracy  had  pleaded 
guilty,  it  was  proper  to  refuse  to  per- 
mit them  to  testify  as  to  their  intent 
in  doing  certain  acts.  Cooper  v.  U.  S., 
232  F.  81,  146  C.  C.  A.  273,  certiorari 
denied  36  S.  Ct.  725,  241  U.  S.  675,  60 
L.  Ed.  1232. 

In  the  federal  courts  a  conviction 
may  be  had  on  accomplice  testimony, 
without  corroboration.  Erber  v.  U.  S., 
234  F.  221,  148  C.  C  A.  123;  Gretsch 
V.  U.  S.,  242  F.  897,  155  C.  C.  A.  485, 
certiorari  defiled  38  S.  Ct.  12,  245  U. 
S.  654,  62  li.  Ed.  532. 

Though  the  jury  should  use  the  ut- 
most caution  in  scrutinizing  the  uncor- 
roborated testimony  of  an  accomplice, 


they  may  render  a  verdict  of  guilty. 
Knoell  V.  U.  S.,  239  F.  16,  152  C.  C. 
A.  66,  affirming  judgment  U.  S.  t. 
Knoell  (D.  C.)  230  F.  609. 

One  of  two  defendants  jointly  indict- 
ed and  tried  cannot  be  convicted  solely 
on  the  testimony  of  the  other.  State 
V.  Castelli,  101  A.  476,  92  Conn.  ^'^ 

101.  ^—   Weight   aad   sulHcieic) 
See  preceding  note  under  this  section. 

An  indictment  for  conspiracy  to  use 
the  mails  in  aid  of  a  scheme  to  defraud, 
as  construed,  held  not  sustained  by  the 
evidence.  Hendrey  v.  U.  S.,  233  F.  5, 
14fl  O.  C.  A.  75. 

In  a  prosecution  against  an  examiner 
at  the  appraiser's  stores  for  conspiring 
to  defraud  the  government,  evidence  held 
insufficient  to  support  conviction.  Sta- 
ger V.  U.  S.,  233  F.  510.  147  C.  C.  A. 
396. 

An  indictment  charging  a  crimmal 
conspiracy  introduced  in  evidence  in 
proceedings  before  a  United  States 
commissioner  for  removal  ot  defendant 
to  another  district  for  trial  is  itself 
prima  facie  evidence  of  probable  cause ; 
and  evidence  held  sufficient  to  show 
probable  cause  that  defendant  was  guilty 
of  a  conspiracy  to  cause  an  agent  of  an 
interstate  carrier  to  deliver  intoxicat- 
ing liquors  to  a  fictitious  person.  Witte 
V.  Shelton,  240  F.  265,  153  C.  C.  A. 
191. 

In  a  prosecution  for  conspiracy  to  use 
the  mails  in  pursuance  of  a  fraudulent 
scheme  to  sell  corporate  stock,  evidence 
held  sufficient  to  show  defendant's  par- 
ticipation in  the  conspiracy.  Gemert 
V.  U.  S.,  240  F.  403,  153  C.  C.  A  329. 

In  prosecution  for  conspiring  to  no- 
late  and  violating  the  Harrison  DrvK 
Act,  evidence  held  sufficient  to  estab- 
lish the  venue  in  the  district  laid  in 
the  indictment  Wallace  v.  U.  S.,  243 
F.  300,  156  G.  C.  A.  80,  certiorari  de- 
nied 38  S.  Ct  11,  245  U.  S.  650,  62  L 
Ed.  531. 

In  prosecution  under  this  section  and 
Comp.  St  1916,  §  10385,  for  violation 
of  and  conspiracy  to  violate  section 
10385,  evidence  tha^  conspiracy  to  de- 
fraud was  to  be  executed  and  that  use 
of  the  mails  was  indispensable  suffi- 
ciently showed  intent  to  use  the  mails! 
but  evidence  held  insufficient  to  show 
that  warnings  given  agents  agsins^ 
making  false  representations  charged 
were  made  in  good  faith  and  with  intent 
that  they  should  be  acted  upon.  Pi^ 
man  v.  U.  S.,  244  F.  1,  156  C.  C.  A. 
429,  certiorari  denied  38  S.  Gt  12, 
245  U.  S.  654,  62  L.  Ed.  533. 

In  a  prosecution  for  conspiring  '^ 
violation  of  Act  May  6,  1882,  |  11,  «« 
amended  by  Act  July  5,  1884  (ComP- 
St.  1916,  §  4298),  to  bring  into  the 
United  States  aliens  not  entitled  to  en- 
ter, evidence  held  to  warrant  a  conric- 
tion.  Louie  Dipg  v.  U.  S.,  246  F.  W' 
158  C.  C.  A.  306. 

In  prosecution  for  conspiracy  to  "sc 
mails  in  connection  with  scheme  to  de- 
fraud, replies  to  decoy  letters  sent  hy 
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post  office  inspectors  are  admissible  to 
show  that  conspiracy  actuaUy  existed, 
but  conspiracy  must  have  existed  in- 
dependently of  decoy  letters,  and  con- 
Tiction  cannot  be  had  where  it  was  in- 
duced as  result  of  such  letters.  Hols- 
man  V.  t.  S.,  248  F.  198,  160  C.  O. 
A.  271. 

Evidence  held  insufficient  to  show  that 
defendant  devised  a  scheme  to  defraud 
by  use  of  the  mails,  contrary  to  this 
section  and  Comp.  St.  1916,  §  10385,  in 
negotiating  an  exchange  of  property  be- 
tween complaining  witness  and  another, 
or  that  he  entered  into  any  conspiracy 
to  use  mails  in  connection  with  scheme 
to  defraud.  Stubbs  v.  U.  S.,  249  F. 
571,  161  C.  O.  A.  497. 

In  a  prosecution  for  conspiring  to  aid 
Germany  by  destroying  ships  bearing 
munitions  to  the  Allies,  evidence  held 
sufficient  to  corroborate  accused's  con- 
fession. Daeche  v.  U.  S.  (O.  C.  A)  250 
F.  566. 

In  a  trial  for  seditions  conspiracy  un- 
der Criminal  Code,  §  6  (Gomp.  St  1916, 
§  10170),  certain  uncontradicted  evi- 
dence held  sufficient  to  warrant  the  find- 
ing that  the  defendant  was  a  partici- 
pant with  another  in  organizing  and 
forwarding  the  unlawful  enterprise  to 
seize  by  force  certain  property  of  the 
United  States.  Phipps  v.  U.  S.  (O.  O. 
A.)  251  F.  879. 

In  a  prosecution  for  conspiracy,  evi- 
dence held  to  sustain  a  count  of  indict- 
ment alleging  the  receiving  of  property 
of  a  bankrupt  after  petition  filed.  U. 
S.  V.  Enoell  (D.  G.)  230  F.  509. 

103.  Instructions  and  questions  for 
Juryw— In  a  prosecution  under  this  sec- 
tion for  a  conspiracy  to  sink  a  German 
merchant  vessel  in  the  navigable  waters 
of  the  United  States,  etc.,  evidence  held 
sufficient  to  carry  the  case  to  the  jury. 
Wierse  v.  U.  S.  (C.  G.  A.)  252  F.  435. 

Whether  use  of  the  mails  to  collect  the 
check  deposited  in  betting  by  the  vic- 
tim of  a  scheme  to  defraud  by  fake  bet- 
ting in  sham  turf  exchanges,  was  not 
such  a  natural  and  probable  conse- 
quence of  the  execution  of  the  scheme 
that  the  other  participants  would  natu- 
rally have  foreseen  the  likelihood  there- 
of, rendering  them  liable  under  Crim- 
inal Code,  S  215  (Comp.  St  1916,  { 
10385),  for  acts  of  confederates,  is  a 
proper  jury  question.  Shea  v.  U.  S. 
(C.  C.  A)  251  F.  440. 

GThough  the  jury  should  use  the  ut- 
most caution  in  scrutinizing  the  uncor- 
roborated testimony  of  an  accomplice, 
they  may  render  a  verdict  of  guilty. 
Knoell  V.  U.  S.,  239  F.  16,  152  C.  O.  A 
66,  affirming  judgment  U.  S.  v.  Knoell 
(D.  C.)  230  F.  509. 

Evidence  held  to  make  questions  for 
jury  as  to  whether  United  States  was 
defrauded  of  customs  duties  in  connec- 
tion with  imported  coal  as  result  of  con- 
spiracy between  defendants.  Smith  ▼• 
U.  S.,  231  F.  25,  145  C.  C.  A.  213. 

The  probative  value  of  expert  testi- 
mony, as  dependent  on  the  qualifications 


of  the  witness  is  to  be  determined  by 
the  jury.    U.  S.  v.  Fischer  (D.  O.)  245 

F.  477. 

Instructions,  in  a  prosecution  for  con- 
spiracy to  defraud  the  United  States  by 
preventing  registration  of  persons  for 
military  service,  approved.  Firth  v.  U. 
S.  (G.  0.  A.)  253  F.  36. 

In  a  prosecution  against  a  naturaln 
ized  citizen  of  German  origin  and  an- 
other a  subject  of  the  German  empire 
for  conspiracy  to  sink  a  vessel  in  navi- 
gable waters,  etc.,  the  charge  held  to 
sufficiently  safeguard  the  rights  of  the 
naturalized  citizen  as  to  the  question  of 
reasonable  doubt  and  the  treatment  he 
should  receive  at  the  hands  of  the  jury, 
notwithstanding  alienage  of  his  conspir- 
ator. Wierse  v.  U.  S.  (G.  G.  A)  252  F. 
435. 

Considering  all  parts  of  charge  on  con- 
spiracy, on  prosecution  for  conspiracy  to 
use  the  mails  in  furtherance  of  a  scheme 
to  defraud,  held,  it  was  not  open  to  the 
interpretation  that  defendant  would  be 
guilty,  if  all  he  did  was  to  assist  in  the 
defrauding,  or  to  share  in  the  proceeds. 
Shea  V.  U.  S.  (G.  C.  A)  251  F.  433. 

In  prosecution  for  conspiracy  to  use 
mails  in  connection  with  scheme  to  de- 
fraud, denial  of  defendants'  requested 
instruction  that  decoy  letters  and  re- 
plies could  only  be  considered  in  deter- 
mining whether  defendants  had  actually 
entered  into  conspiracy,  and  that  in- 
formation elicited  by  such  letters  was 
not  sufficient  to  sustain  conviction,  was 
not  error,  where  court  charged  that 
government  officials  cannot  conspire 
with  another  to  violate  laws  for  purpose 
of  getting  such  person  convicted.  Hols* 
man  v.  U.  S.,  248  F.  193,  160  C.  G.  A 
271. 

In  a  prosecution  for  conspiring  to 
violate  Act  May  6, 1882,  {  11,  as  amend- 
ed by  Act  July  5,  1884  (Comp.  St  1916, 
§  4298),  by  bringing  into  the  United 
States  aliens  not  lawfully  entitled  to  en- 
ter, instructions  on  the  defense  of  alibi 
held  sufficient  Louie  Ding  v.  U.  S., 
246  F.  80,  158  C.  G.  A.  306. 

On  trial  for  conspiring  to  commit 
crime,  requested  instruction  as  to  what 
would  make  one  defendant  party  to  con- 
spiracy held  covered  by  instructions  giv- 
en.   McKelvey  v.  U.  S.,  241  F.  801, 154 

G.  G.  A.  503. 

On  trial  for  conspiracy  to  abstract  and 
misapply  funds  of  national  bank,  in- 
structions as  to  lack  of  knowledge  that 
money  received  was  property  of  the 
bank  held  properly  refused.  Oppenheim 
V.  U.  S.,  241  F.  625,  154  C.  C.  A  383, 
reversing  judgment  U.  S.  y.  Oppenheim 
(D.  G.)  228  F.  220. 

In  a  prosecution  for  conspiring  to  use 
the  mails  to  defraud  in  disposing  of  cor- 
IK)rate  stock,  charge  held  not  erroneous 
as  directing  jury  what  was  intent  of  de- 
fendants, but  to  leave  that  matter  for 
their  determination;  nor  was  it  errone- 
ous, as  declaring  that,  though  defendants 
believed  corporation  could  be  made  a 
success,  that  was  no  defense  to  assur- 
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ances  that  the  stock  would  prove  valu- 
able and  dividends  would  be  paid.  Men- 
efee  v.  U.  S.,  236  F.  826,  150  C.  C.  A. 
88. 

In  view  of  the  indictment,  an  instruc- 
tion, in  a  prosecution  for  conspiracy, 
held  not  objectionable  as  failing  to 
charge  that,  the  overt  act  must  have  fol- 
lowed the  conspiracy  in  point  of  time. 
Shepard  v.  U.  S.,  236  F.  73,  149  O.  C. 
A.  283. 

104.  Effect  of  acquittal  or  oonvlc- 
tlon  of  offen&e.— Where  the  jury  ac- 
quitted defendants  of  conspiracy,  charg- 
ed under  this  section,  but  convicted 
them  of  using  the  mails  to  defraud, 
contrary  to  Comp.  St.  1916,  §  10385, 
the  record  must  be  closely  scanned  to 
determine  whether  evidence  admitted  to 
support  the  conspiracy  charge,  and 
inadmissible  on  the  other  charge,  prej- 
udiced defendants.  Hart  v.  U.  S.,  240 
F.  911,  153  C.  O.  A.  597. 

In  prosecution  under  this  section  and 
Comp.  St.  1916,  §  10385,  for  violation 
of  and  conspiracy  to  violate  section 
10385,  in  using  mails  in  furtherance 
of  scheme  to  defraud,  where  conspira- 


cy counts  set  forth  as  overt  acts  mail- 
ing of  letters  not  set  out  in  counts  un- 
der section  10385,  contention  that  con- 
viction on  conspiracy  counts  as  well 
as  on  others  is  double  conviction  was 
untenable.  Freeman  v.  U.  §.,  244  F. 
1,  156  0.  C.  A.  429,  certiorari  denied 
38  S.  Ct.  12,  245  U.  S.  654,  62  L.  Ed. 
533. 

CITED    WITHOUT    DEFINITE   AP- 
PLICATION 

Knauer  v.  U.  S.  (C.  C.  A.)  237  F.  8; 
Gernert  v.  U.  S.  (C.  C.  A.)  240  F.  403; 
Blair  v.  IT.  S.  (C.  C.  A.)  241  F.  217; 
Thurston  v.  U.  S.  (C.  C.  A.)  241  F. 
335;  Oppenheim  v.  U.  S.  (C.  C.  A.) 
241  F.  625;  Sparks  v.  U.  S.  (C.  C.  A.) 
241  F.  777;  Elder  v.  U.  S.  (C.  C.  A.) 
243  F.  84;  McKnight  v.  U.  S.  (C.  0.  A.) 
252  F.  687;  Grant  v.  U.  S.  (C.  C.  A.) 
252  F.  692 ;  Vane  v.  U.  S.  (C.  C.  A.) 
254  F.  28;  U.  S.  ▼.  Rintelen  (D.  C.) 
233  F.  793;  U.  S.  v.  Pierce  (D.  .C.)  2.45 
F.  878;  U.  S.  v.  Lehigh  Valley  R.  Co. 
(D.  C.)  254  F.  332;  In  re  Shcpard 
(CaL  App.)  170  P.  442. 


§  10203.  (Crim.  Code,  §  39.)     Bribery  of  United  States   officer; 
punishment. 


11/2.  "Officer  of  the  United  States."— 
See  §  10196,  note  3%,  ante. 

A  member  of  a  local  draft  board  is 
an   ''officer   of  the   United   States, 


tt 


or 


a  person  acting  on  behalf  of  the  Unit- 
ed States  in  an  official  function,  with- 
in this  section.  U.  S.  v.  Bordonaro 
(D.  C.)  253  F.  477. 


§  10205.  (Crim.  Code,  §  41.)     Persons  interested  not  to  act  as  gov- 
ernment agents;  punishment. 

Cited    without    definite    application, 

Curved  Electrotype  Plate  Co.  of  New 
York  T.  U.  S..  50  Ot  CI.  258. 

§  10208.  (Crim.  Code,  §  44,  as  amended.  Act  March  4,  1917,  c.  180, 
and  Act  May  22,  1917,  c.  20,  §19.)  Injuries  to  fortifications 
or  harbor  defenses ;  jurisdiction  of  offenses  committed  within 
Canal  Zone  or  defensive  Sea  areas. 
Whoever  shall  willfully  trespass  upon,  injure,  or  destroy  any  of 
the  works  or  property  or  material  of  any  submarine  mine  or  tor- 
pedo or  fortification  or  harbor-defense  system  owned  or  construct- 
ed or  in  process  of  construction  by  the  United  States,  or  shall  will- 
fully interfere  with  the  operation  or  use  of  any  such  submarine 
mine,  torpedo,  fortification,  or  harbor-defense  system,  or  shall 
knowingly,  willfully,  or  wantonly  violate  any  duly  authorized  and 
promulgated  order  or  regulation  of  the  President  governing  per- 
sons or  vessels  within  the  limits  of  defensive  sea  areas,  which  de- 
fensive sea  areas  are  hereby  authorized  to  be  established  by  order 
of  the  President  from  time  to  time  as  may  be  necessary  in  his  dis- 
cretion for  purposes  of  national  defense,  shall  be  punished  on  con- 
viction thereof  in  a  district  or  circuit  court  of  appeals  of  the  United 
States  for  the  district  or  circuit  in  which  the  offense  is  committed, 
or  into  which  the  offender  is  first  brought,  by  a  fine  of  not  more 
than  $5,000,  or  by  imprisonment  for  a  term  not  exceeding  five  years, 
or  by  both,  in  the  discretion  of  the  court.  Provided,  That  offenses 
hereunder  committed  within  the  Canal  Zone  or  within  any  defen- 
sive sea  areas  which  the  President  is  authorized  to  establish  by  said 
section,  shall  be  cognizable  in  the  District  Court  of  the  Canal  Zone, 
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and  jurisdiction  is  hereby  conferred  upon  said  court  to  hear  and 
determine  all  such  cases  arising  under  said  section  and  to  impose 
the  penalties  therein  provided  for  the  violation  of  any  of  the  pro- 
visions of  said  section.    (39  Stat.  1194.    40  Stat.  89.) 

This  section,  as  originally  enacted,  read  as  follows:  "Whoever  shall  will- 
fully trespass  upon,  injure,  or  destroy  any  of  the  works  or  property  or  ma- 
terial of  any  submarine  mine  or  torpedo,  or  fortification  or  harbor-defense  sys- 
tem owned  or  constructed  or  in  process  of  construction  by  the  United  States,  or 
shall  willfully  interfere  with  the  operation  or  use  of  any  such  submarine  mine, 
torpedo,  fortification,  or  harbor-defense  system,  shall  be  fined  not  more  than 
five  thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both."  It 
was  amended  by  Act  Merch  4,  1917,  c.  180,  cited  above,  so  as  to  make  the  sec- 
tion read  as  set  forth  above,  except  that  part  thereof,  beginning  with  the 
words,  "Provided,  Tliat  offenses  hereunder  committed,*'  etc.,  which  was  added 
as  an  amendment  by  Act  May  22,  1917^  c.  20,  §  19,  also  cited  above. 

Section  13  of  said  Act  May  22,  1917,  c.  20,  provided  that  "nothing  contained 
in  this  Act  shall  operate  to  reduce  the  rank,  pay,  or  allowances  that  would 
have  been  received  by  any  person  in  the  Navy,  Marine  Corps,  or  Coast  Guard 
except  for  the  passage  of  this  Act." 

§§  10210-10212.     [Repealed.] 

These  sections,  which  were  Act  March  3,  1911,  c.  226,  were  repealed  by 
Act  June  15,  1917,  c.  30,  tiUe  I,  {  9.    See  post,  §§  10212a-10212h. 

§  10212a.  (Act  June  15,  1917,  c.  30;  title  I,  §  1.)  Espionage;  ob- 
taining information  concerning  national  defense  to  be  used  to 
injury  of  United  States. 
(a)  Whoever,  for  the  purpose  of  obtaining  information  respect- 
ing the  national  defense  with  intent  or  reason  to  believe  that  the  in- 
formation to  be  obtained  is  to  be  used  to  the  injury  of  the  United 
States,  or  to  the  advantage  of  any  foreign  nation,  goes  upon,  enters, 
flies  over,  or  otherwise  obtains  information  concerning  any  vessel, 
aircraft,  work  of  defense,  navy  yard,  naval  station,  submarine  base, 
coaling  station,  fort,  battery,  torpedo  station,  dockyard,  canal,  rail- 
road, arsenal,  camp,  factory,  mine,  telegraph,  telephone,  wireless, 
or  signal  station,  building,  office,  or  other  place  connected  with  the 
national  defense,  owned  or  constructed,  or  in  progress  of  construc- 
tion by  the  United  States  or  under  the  control  of  the  United  States, 
or  of  any  of  its  officers  or  agents,  or  within  the  exclusive  jurisdic- 
tion of  the  United  States*,  or  any  place  in  which  any  vessel,  aircraft, 
arms,  munitions,  or  other  materials  or  instruments  for  use  in  time 
of  war  are  being  made,  prepared,  repaired,  or  stored,  under  any 
contract  or  agreement  with  the  United  States,  or  with  any  person 
on  behalf  of  the  United  States,  or  otherwise  on  behalf  of  the  United 
States,  or  any  prohibited  place  within  the  meaning  of  section  six 
of  this  title ;  or  (b)  whoever  for  *the  purpose  aforesaid,  and  with 
like  intent  or  reason  to  believe,  copies,  takes,  makes,  or  obtains,  or 
attempts,  or  induces  or  aids  another  to  copy,  take,  make,  or  obtain, 
any  sketch,  photograph,  photographic  negative,  blue  print,  plan, 
map,  model,  instrument,  appliance,  document,  writing,  or  note 
of  anything  connected  with  the  national  defense;  or  (c)  whoever, 
for  the  purpose  aforesaid,  receives  or  obtains  or  agrees  or  attempts 
or  induces  or  aids  another  to  receive  or  obtain  from  any  person, 
or  from  any  source  whatever,  any  document,  writing,  code  book, 
signal  book,  sketch,  photograph,  photographic  negative,  blue  print, 
plan,  map,  model,  instrument,  appliance,  or  nole,  of  anything  con- 
nected with  the  national  defense,  knowing  or  having  reason  to  be- 
lieve, at  the  time  he  receives  or  obtains,  or  agrees  or  attempts  or 
induces  or  aids  another  to  receive  or  obtain  it,  that  it  has  been  or 
will  be  obtained,  taken,  made  or  disposed  of  by  any  person  con- 
trary to  the  provisions  of  this  title;  or  (d)  whoever,  lawfully  or 
unlawfully  having  possession  of,  access  to,  control  over,  or  being 
intrusted  with  any  document,  writing,  code  book,  signal  book, 
sketch,  photograph,  photographic  negative,  blue  print,  plan,  map, 
Supp.U.S.CoMP/19--148  (2353) 
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model,  instrument,  appliance,  or  note  relating  to  the  national  de- 
fense, willfully  communicates  or  transmits  or  attempts  to  com- 
municate or  transmit  the  same  to  any  person  not  entitled  to  receive 
it,  or  willfully  retains  the  same  and  fails  to  deliver  it  on  demand  to 
the  officer  or  employee  of  the  United  States,  entitled  to  receive  it; 
or  (e)  whoever,  being  intrusted  with  or  having  lawful  possession  or 
control  of  any  document,  writing;,  code  book,  signal  book,  sketch, 
photograph,  photographic  negative,  blue  print,  plan,  map,  model, 
note,  or  information,  relating  to  the  national  defense,  through  gross 
negligence  permits  the  same  to  be  removed  from  its  proper  place 
of  custody  or  delivered  to  anyone  in  violation  of  his  trust,  or  to  be 
lost,  stolen,  abstracted,  or  destroyed,  shall  be  punished  by  a  fine  of 
not  more  than  $10,000,  or  by  imprisonment  for  not  more  than  two 
years,  or  both.    (40  Stat.  21/.) 

This  section  and  the  seven  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interfer-3nce  with  the  foreign  relations,  the  neutrality,  and  the 
forei^  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,"  cited 
above.  Said  sections  constituted  part  of  title  I  of  said  act,  entitled  "Espi- 
onage."   Section  9  of  said  title  I  repealed  Act  March  3,  1911,  c.  22a 

Proclamation  prohibiting  aircraft  expositions,  dated  January  1,  1918,  as 
follows,  omitting  forn^  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  by 
virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States,  do  hereby,  for  the  protection  of  such  forces,  proclaim  to  all 
whom  it  may  concern  that,  under  the  pains  and  penalties  prescribed  by  the 
laws  of  war  and  the  statutes  of  the  United  States,  throughout  the  present  war 
no  exposition  of  aircraft  shall  be  held  in  the  United  States  or  its  posses- 


sions." 


Proclamation  regulating  the  flying  of  dvilian  aircraft,  dated  February  28, 
1918,  as  follows: 

"Whereas,  The  United  States  of  America  is  now  at  war,  and  the  Army  and 
Navy  thereof  are  endangered  in  their  operations  and  preparations  by  aircraft, 
I,  Woodrow  Wilson,  President  of  the  United  States,  by  virtue  of  the  authority 
vested  in  me  by  the  Constitution  as  Commander-in-Chief  of  the  Army  and 
Navy  of  the  United  States  and  of  the  Militia  of  the  several  States  when  call- 
ed into  the  actual  service  of  the  United  States,  do  hereby  for  the  protection 
of  such  forces  issue  the  following  proclamation. 

**!.  A  license  must  be  obtained  from  the  Joint  Army  and  Navy  Board  on 
Aeronautic  Cognizance  by  or  in  behalf  of  any  person  who  contemplates  flying 
in  a  balloon,  aeroplane,  hydroplane,  or  other  machine  or  device  over  or  near 
any  military  or  naval  forces,  camp,  fort,  battery,  torpedo  station,  arsenal, 
munition  factory,  navy  yard,  naval  station,  coaling  station,  telephone  or  wire- 
less or  signal  station,  or  any  building  or  office  connected  with  the  National 
Defense,  or  any,  place  or  region  within  the  jurisdiction  or  occupation  of  the 
United  States  which  may  be  designated  by  the  President  as  a  zone  of  war- 
like operations  or  of  war-like  preparation. 

"II.  The  license  will  specify  the  person  to  whom  it  is  Issued,  the  machine 
to  be  used,  the  persons  to  operate  the  machine  and  all  other  persons  to  be 
carried  therein,  the  mode  of  marking  or  otherwise  identifying  the  machine, 
and  other  details  intended  to  assure  the  military  and  naval  forces  of  the  peace- 
fulness  of  the  errand. 

"III.  The  license  will  also  specify  the  territory  and  the  time  wherein  it 
shall  be  available. 

"IV.  In  case  any  aircraft  shall  disregard  this  proclamation  or  the  terms  of 
the  license,  it  shall  be  the  right  and  duty  of  the  military  or  naval  forces  to 
treat  the  aircraft  as  hostile  and  to  fire  upon  it  or  otherwise  destroy  it,  not- 
withstanding the  resultant  danger  to  human  life. 

"V.  For  the  present,  the  President  designates  aa  a  zone  of  military  opera- 
tions and  of  military  preparation  the  whole  of  the  United  States  and  its  terri- 
torial waters  and  of  the  insular  possessions  and  of  the  Panama  Canal  Zone. 

"YI.  The  provisions  of  this  proclamation  do  not  apply  to  aircraft  operated 
by  the  Army  or  Navy  of  the  United  States. 

"VII.  No  private  flying  without  a  license  will  be  permitted  after  the  expira- 
tion of  thirty  days  from  the  date  of  this  proclamation." 

This  proclamation  was  revoked  by  a  proclamation  dated  December  16,  1918. 

Kotos  of  Dooiflioas 

Cited    without    definite    application,      246  F.  24;  U.  &  ▼.  Eastman  (D.  0.) 
Masses  Pub.  Co.  v.  Patten  (G.  G.  A.)      252  F.  232. 
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§  10212b.  (Act  June  15,  1917,  c.  30,  title  I,  §  2.)  Same:  communi- 
cation of  information  for  use  to  injury  of  United  States;  col- 
lecting information  useful  to  enemy, 
(a)  Whoever,  with  intent  or  reasoti  to  believe  .that  it  is  to  be 
used  to  the  injury  of  the  United  States  or  to  the  advantage  of  a 
foreign  nation,  communicates,  delivers,  or  transmits,  or  attempts 
to,  or  aids  or  induces  another  to,  communicate,  deliver,  or  trans- 
mit, to  any  foreign  government,  or  to  any  faction  gr  party  or  mil- 
itary or  naval  force  within  a  foreign  country,  whether  recognized 
or  unrecognized  by  the  United  States,  or  to  any  representative, 
officer,  agent,  employee,  subject,  or  citizen  thereof,  either  directly 
or  indirectly,  any  document,  writing,  code  book,  signal  book, 
sketch,  photograph,  photographic  negative,  blue  print,  plan,  map, 
model,  note,  instrument,  appliance,  or  information  relating  to  the 
national  defense,  shall  be  punished  by  imprisonment  for  not  more 
than  twenty  years :  Provided,  That  whoever  shall  violate  the  pro- 
visions oi  subsection  (a)  of  this  section  in  time  of  war  shall  be  pun- 
ished by  death  or  by  imprisonment  for  not  more  than  thirty  years; 
and  (b)  whoever,  in  time  of  war,  with  intent  that  the  same  shall 
be  communicated  to  the  enemy,  shall  collect,  record,  publish,  or 
communicate,  or  attempt  to  elicit  any  information  with  respect  to 
the  movement,  numbers,  description,  condition,  or  disposition  of 
any  of  the  armed  forces,  ships,  aircraft,  or  war  materials  of  the 
United  States,  or  with  respect  to  the  plans  or  conduct,  or  supposed 
plans  or  conduct  of  any  naval  or  military  operations,  or  with  re- 
spect to  any  works  or  measures  undertaken  for  or  connected  with, 
or  intended  for  the  fortification  or  defense  of  any  place,  or  any  other 
information  relating  to  the  public  defense,  which  might  be  useful 
to  the  enemy,  shall  be  punished  by  death  or  by  imprisonment  for 
not  more  than  thirty  years.    (40  Stat.  218.) 

See  Masses  Pub.  Go.  y.  Patten  (G.  G. 
A.)  246  F.  24;  note  to  {  10212a,  ante. 

§  10212c.  (Act  June  15,  1917,  c.  30,  title  I,  §  3,  as  amended.  Act 
May  16,  1918,  c.  75,  §  1.)  Espionage;  seditious  or  disloyal 
acts,  utterances  or  statements. 
Whoever,  when  the  United  States  is  at  war,  shall  willfully  make 
or  convey  iialse  reports  or  false  statements  with  intent  to  inter- 
fere with  the  operation  or  success  of  the  military  or  naval  forces 
of  the  United  States,  or  to  promote  the  success  of  its  enemies,  or 
shall  willfully  make  or  convey  false  reports  or  false  statements, 
or  say  or  do  anything  except  by  way  of  bona  fide  and  not  disloyal 
advice  to  an  investor  or  investors,  with  intent  to  obstruct  the  sale 
by  the  United  States  of  bonds  or  other  securities  of  the  United 
States  or  the  making  of  loans  by  or  to  the  United  States,  and  who- 
ever, when  the  United  States  is  at  war,  shall  willfully  cause,  or  at- 
tempt to  cause,  or  incite  or  attempt  to  incite,  insubordination,  dis- 
loyalty, mutiny,  or  refusal  of  duty,  in  the  military  or  naval  forces 
of  the  United  States,  or  shall  willfully  obstruct  or  attempt  to  ob- 
struct the  recruiting  or  enlistment  service  of  the  United  States, 
and  whoever,  when  the  United  States  is  at  war,  shall  willfully 
utter,  print,  write,  or  publish  any  disloyal,  profane,  scurrilous,  or 
abusive  language  about  the  form  of  government  of  the  United 
States,  or  the  Constitution  of  the  United  States,  or  the  military 
or  naval  forces  of  the  United  States,  or  the  flag  of  the  United 
States,  or  the  uniform  of  the  Army  or  Navy  of  the  United  States, 
or  any  language  intended  to  bring  the  form  of  government  of  the 
United  States,  or  the  Constitution  of  the  United  States,  or  the 
military  or  naval  forces  of  the  United  States,  or  the  flag  of  the 
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United  States,  or  the  uniform  of  the  Army  or  Navy  of  the  United 
States  into  contempt,  scorn,  contumely,  or  disrepute,  or  shall  will- 
fully utter,  print,  write,  or  publish  any  language  intended  to  in- 
cite, provoke,  or  encourage  resistance  to  the  United  States,  or  to 
promote  the  cause  of  its  enemies,  or  shall  willfully  display  the 
flag  of  any  foreign  enemy,  or  shall  willfully  by  utterance,  writing, 
printing,  publication,  or  language  spoken,  urge,  incite,  or  advo- 
cate any  curtailment  of  production  in  this  country  of  any  thing 
or  things,  product  or  products,  necessary  or  essential  to  the  prose- 
cution of  the  war  in  which  the  United  States  may  be  engaged, 
with  intent  by  such  curtailment  to  cripple  or  hinder  the  United 
States  in  the  prosecution  of  the  war,  and  whoever  shall  willfully 
advocate,  teach,  defend,  or  suggest  the  doing  of  any  of  the  acts 
or  things  in  this  section  enumerated,  and  whoever  shall  by  word 
or  act  support  or  favor  the  cause  of  any  country  with  which  the 
United  States  is  at  war  or  by  word  or  act  oppose  the  cause  of  the 
United  States  therein,  shall  be  punished  by  a  fine  of  not  more 
than  $10,000  or  imprisonment  for  not  more  than  twenty  years,  or 
both :  Provided,  That  any  employee  or  official  of  the  United  States 
Government  who  commits  any  disloyal  ict  or  utters  any  unpatri- 
otic or  disloyal  language,  or  who,  in  an  abusive  and  violent  man- 
ner criticizes  the  Army  or  Navy  or  the  flag  of  the  United  States 
shall  be  at  once  dismissed  from  the  service.  Any  such  employee 
shall  be  dismissed  by  the  head  of  the  department  in  which  the  em- 
ployee may  be  engaged,  and  any  such  official  shall  be  dismissed 
by  the  authority  having  power  to  appoint  a  successor  to  the  dis- 
missed official.    (40  Stat.  219,  553.) 

See  note  to  §  10212cc,  post. 


Validity*— This  section  is  valid  un- 
der  Const.  U.  S.  Amend.  1,  and  circu- 
lation of  pamphlets  containing  false 
statements  calculated  to  interfere  with 
military  operations  of  United  States 
cannot  he  justified  as  exercise  of  free- 
dom of  speech.  U.  S.  v.  Pierce  (D. 
O.)  245  F.  878. 

This  section  is  not,  as  construed  in 
instant  case,  an  act  to  regulate  the 
press;  the  press  having  no  more  of  a 
constitutional  right,  when  the  country 
is  at  war,  to  willfully  induce  available 
persons  not  to  join  army  and  navy, 
than  an  individual  has  to  urge  persons 
not  to  enlist,  etc.  U.  S.  v.  Prieth  (D. 
C.)  251  F.  946. 

State  legisiation.— Laws  Minn.  1917, 
c.  463,  making  it  criminal  offense  to 
deter  from  enlisting  in  military  forces 
or  aiding  in  prosecuting  war,  is  not 
abrogated  or  suspended  by  the  Es- 
pionage Law.  State  v.  Holm,  166  N. 
W.  181,  139  Minn.  267,  L.  R.  A.  19180, 
304. 

Offense.-^3ffense  of  causing  or  at- 
tempting to  cause  insubordination,  dis- 
loyalty, mutiny,  or  refusal  of  duty  in  the 
military  or  naval  forces,  in  violation  of 
this  section,  defined.  IJ.  S.  v.  Krafft 
(C.  C.  A.)  249  F.  919. 

A  conspiracy  to  prevent  persons  of 
draft  age  from  registering  as  required  by 
law  is  one  to  defraud  the  United  States 
by  obstructing  a  "function  of  the  gov- 
ernment." Firth  V.  U.  S.  (C.  O.  A.) 
253  F.  36. 
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To  sustain  a  conviction  of  willfully 
obstructing  the  recruiting  and  enJi*f' 
ment  service,  etc.,  in  violation  of  this 
section,  by  speeches  calculated  to  have 
that  effect,  it  is  not  necessary  to  show 
any  particular  person  was  prevented 
from  enlisting.  O'Hare  v.  U.  S.  (C  C. 
A.)  253  F.  538. 

A  statement  by  an  oiBcer  of  a  ^^ 
district,  that  he  "would  rather  see  a 
pair  of  old  trousers  hanging  over  the 
echoolhouse  than  the  United  States 
flag,*'  held,  under  the  circumstances  is 
which  it  was  made,  not  an  offense  un- 
der the  Espionage  Act,  as  a  willful  at- 
tempt to  cause  insubordination,  etc.,  id 
the  military  or  naval  forces.  Von  Bank 
v.  U.  S.  (C.  O.  A.)  253  F.  641. 

Where  accused  indulged  in  profane 
and  coarse,  outburst  to  forest  office" 
concerning  grievance  over  timber  rlfi^' 
in  forest  reservation,  and  there  ^•^ 
nothing  said  against  enlistment,  and  ac- 
cused did  not  know  the  officers  ^^ 
engaged  in  recruiting,  held,  und<r^^^ 
circumstances  that  there  was  no  ^^^' 
tion  of  this  section.  DoU  v.  U.  S.  (C- 
C.  A.)  253  F.  646. 

In  prosecution  under  this  aecticn,  'D* 
tent   to  hinder  military   operatious  ot 
the  United  States  or  promote  the  soc- 
cess  of  its  enemies  may  be  inferred  fi^ 
the  character  of  the  false  statement  i^ 
the  circumstances  of  the  circulatioo.  f°^ 
pamphlets   inveighing  against  draftio;' 
exaggerating  horrors  of  war,  and  ffl^* 
ing  false   statements  as  to  motives  of 
Congress,  etc.,  held  a  violation.    U.  ^• 
▼.  Pierce  (D.  0.)  245  F.  878. 
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It  IS  no  dcfen;fe  to  a  charge  of  ob- 
structing enlistment  that  there  was  no 
actual  prevention  of  enlistment,  and 
while  citizens  have  a  right  to  criticize 
existing  laws  and  advocate  their  amend- 
ment or  repeal  they  have  no  right 
to  encourage  and  solicit  resistance  to 
execution  of  laws,  and  such  counsel  and 
solicitation  cannot  be  justified  on  groi^nd 
that  it  was  a  dissemination  of  argu- 
ments in  favor  of  a  political  party.    Id. 

Though  not  effective,  solicitation  and 
counseling  of  persons  not  to  register 
under  Selective  Draft  Act  May  18, 1917, 
ante,  §  2044a  et  seq.,  held  an  offense; 
failure  to  register  being  deemed  an  ag- 
gravated offense,  in  view  of  state  of  war. 
TJ.  S.  V.  Galleanni  (D.  O.)  245  F.  977. 

Every  man  has  a  perfect  right  to  any 
opinion  he  may  form  about  a  proposed 
or  existing  law,  and  he  may  do  anything 
in  itself  legal  to  secure  a  repeal  of  a 
law  in  force,  using  such  arguments  as 
command  themselves  to  his  reason  and 
judgment,  even  though  such  law  be  the 
Selective  Draft  Act;  and  defendant's 
distribution  of  a  circular  urging  sub- 
scriptions to  Socialist  paper  and  setting 
up  that  if  all  had  voted  the  Socialist 
ticket  there  would  have  been  no  war, 
etc.,  held  not  to  show  an  attempt  to  In- 
duce violations  of  Selective  Draft  Act. 
TJ.  S.  V.  Baker  (D.  C.)  247  F.  124. 

As  long  as  law  is  in  force  it  is  the 
duty  of  every  man  to  obey  it,  and  any 
one,  under  pretense  of  arguing  against 
wisdom  of  Selective  Draft  Act  or  advo- 
cating its  repeal,  who  does  anything 
with  intent  to  procure  its  violation,  Is 
guilty  of  an  offense,  and  sole  question 
for  jury  is  whether  defendants,  in  any- 
thing they  did,  intended  to  persuade 
those  subject  to  act  not  to  comply  with 
its  provisions;  questions  whether  their 
statements  and  arguments  were  well 
founded  being  immaterial.     Id. 

This  section  is  intended  only  to  sup- 
press false  facts  willfully  put  forward 
as  true,  and  with  specific  intent  to  in- 
terfere with  army  and  navy  operations, 
and  mere  slanderous  or  disloyal  remarks 
furnish  no  basis  for  a  prosecution ;  and 
while  slanders  of  the  President  and  of 
the  nation  are  false  reports  and  state- 
ments within  the  act,  yet  false  state- 
ments and  reports  concerning  war,  to- 
gether with  slanders  of  President  and 
nation,  in  the  presence  of  persons  reg- 
istered for  draft,  is  not,  where  there 
were  no  military  forces  in  the  vicinity, 
a  violation  of  this  section;  not  being 
calculated  to  interfere  with  military  and 
naval  operations.  U.  S.  v.  Hall  (D.  C.) 
248  F.  150. 

In  view  of  Comp.  St.  1916,  |  10305, 
showing  that  Congress,  when  desiring  to 
punish  attempts,  so  plainly  declared, 
this  section,  denouncing  offense  of  will- 
fully obstructing  recruiting  or  enlist- 
ment service  of  the  United  States,  does 
not  include  a  mere  attempt  to  obstruct. 
Id. 

A  pamphlet  denouncing  preparedness, 
and  characterizing  military  service  as 


murder,  or  attempted  murder,  which 
offense  is  defined  by  the  Penal  Code  as 
the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  held  to  tend 
to  cause  insubordination  on  the  part  of 
persons  subject  to  military  service,  and 
hence  the  publication,  etc.,  of  such  pam- 
phlet is  a  violation  of  this  section.  U. 
S.  V.  Boutin  (D.  C.)  251  F.  313. 

In  prosecution  for  conspiracy  to  vio- 
late this  section  by  obstructing  recruit- 
ing and  enlistment  service  of  the  United 
iStates  by  means  of  newspaper  articles, 
whether  the  means  alleged  to  have  been 
adopted  would  have  accomplished  the 
purpose  is  a  question  of  fact,  which 
cannot  be  passed  upon  on  demurrer  to 
the  indictment.  U.  S.  v.  Prieth  (D.  0.) 
251  F.  946.      . 

This  section  does  not  apply  to  every 
disloyal  utterance,  but  only  to  those  af- 
fecting the  military  or  naval  forces,  etc. 
U.  S.  V.  Schutte  (D.  0.)  252  F.  212. 

This  section  must  be  construed  as  for- 
bidding those  publications  which  would 
make  the  authors  accessories  before  the 
fact  to  insubordination,  etc.,  and  it  is 
doubtful  whether  the  section  adds  to  the 
common-law  responsibility  of  such  per- 
BOtis,  as  insubordination  is  an  offense. 
U.  S.  V.  Nearing  (D.  C)  252  F.  2^3. 

This  section  denouncing  the  uttering 
of  false  statements  intended  to  interfere 
with  the  enlistment  service,  if  deemed 
limited  to  voluntary  enlistment,  applies 
to  actual  gratuitous  advice,  counsel,  or 
command  not  to  enlist,  though  it  does 
not  apply  to  advice  against  enlistment 
given  by  near  relatives.    Id. 

One  uttering  written  or  spoken  words 
calculated  to  cause  insubordination  and 
obstruct  enlistment,  etc.,  with  that  in- 
tent, is  guilty  of  an  offense,  though  the 
utterances  in  themselves  do  not  amount 
to  advice  to  violate  the  law.     Id. 

The  measure  of  liability  with  respect 
to  voluntary  enlistment  should  be  treat- 
ed on  the  same  basis  as  an  attempt  to 
cause  insubordination.     Id. 

A  publishing  company  may,  on  the 
theory  of  responsibility  for  its  agents, 
be  held  criminally  responsible  for  the 
printing  and  publication,  in  violation  of 
this  section,  of  a  pamphlet  containing 
statements  tending  to  cause  insubordi- 
nation in  the  military  service,  etc.     Id. 

The  same  rules  govern  an  attempt  to 
cause  insubordination  in  the  military 
forces  that  apply  to  an  attempt  to  im- 
pede enlistment,  and  where  the  words 
likely  to  cause  insubordination  are  used 
with  intent  the  result  is  immaterial. 
U.  S.  V.  Eastman  (D./O.)  252  F.  232. 

Mere  possession  of  an  "I.  W.  W."  cer- 
tificate by  one  using  abusive  language 
against  the  United  States  and  the  Presi- 
dent, without  testimony  of  the  real  aims 
and  purposes  of  that  organization,  has 
no  tendency  to  prove  a  charge  against 
him,  under  this  section,  where  languago 
was  used  among  laborers  of  military  age 
but  at  a  place  where  no  recruiting  or 
enlistment  service  was  going  on  or  was 
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in  contcmplatiou.  XJ.  S.  v.  Mayer  (D. 
C.)  252  F.  SOS. 

Where  defendant,  in  the  presence  of 
a  soldier  of  the  national  army  and  oth- 
ers, stated  that  he  would  never  go  into 
the  United  States  army,  that  the  Kaiser 
could  lick  England  and  France,  and 
would  soon  come  to  the  United  States, 
and  that  all  would  have  to  acknowledge 
his  supremacy,  etc.,  such  statements 
were  a  violation  of  this  section,  in  that 
they  might  obstruct  the  enlistment  and 
recruiting  service,  and  were  calculated 
to  cause  insubordination  and  disloyalty 
in  the  military  forces.  U.  S.  v.  Dem- 
bowski  (D.  C.)  252  F.  894. 

Where  a  motion  picture  film  relating 
to  revolutionary  subjects  portrayed  false 
and  exaggerated  scenes  of  British  cruel- 
ty in  such  a  manner  as  was  calculated 
to  cause  dissension  between  the  United 
States  and  Great  Britain,  who  are  al- 
lies in  the  present  war,  held,  that  a  mo- 
tion for  the  return  of  the  film,  which 
had  been  seized  by  the  United  States, 
should  be  denied,  and  the  original  seiz- 
ed; it  appearing  that,  whfen  the  film 
was  exhibited  before  governmental  rep- 
resentatives, the  objectionable  scenes 
were  deleted  and  then  reinserted.  U. 
S.  v.*  Motion  Picture  Film  **The  Spirit 
of  '76"  (D.  C.)  252  F.  946. 

A  criminal  prosecution  under  this  sec- 
tion cannot  be  based  on  the  failure  of  a 
citizen  to  subscribe  for  Liberty  Loan 
bonds  or  thrift  stamps,  or  to  contribute 
to  patriotic  funds,  so  long  as  he  does  not 
endeavor  to  induce  others  to  do  like- 
wise ;  nor  can  he  be  prosecuted  for  giv- 
ing his  reasons  for  not  subscribing  when 
requested  for  his  reasons  in  the  privacy 
of  his  own  home,  in  the  presence  of  no- 
body but  a  duly  authorized  committee, 
and  especially  when  such  reasons  are 
mere  matters  of  opinion,  apporently  hon- 
estly held.  U.  S.  V.  Pape  (D.  C.)  253 
F.  270. 

The  publication  of  a  book  challenging 
the  sincerity  of  the  aims  of  the  United 
States  in  entering  war,  and  of  a  na- 
ture calculoted  to  arouse  dissatisfaction 
and  induce  opposition  to  its  continuance 
by  falsely  stating  that  this  country  en- 
tered war  to  save  England  from  defeat 
and  to  aid  munition  manufacturers,  etc., 
held  to  violate  this  section.  U.  S.  v. 
Binder  (D.  C.)  253  F.  978. 

It  is  not  a  defense  to  a  prosecution  for 
making  false  statements  to  promote  the 
success  of  the  enemy  in  time  of  war  in 
a  newspaper  published  by  defendants 
that  the  statements  were  not  made  from 
motives  of  personal  disloyalty,  but  to 
further  the  purposes  of  an  organization 
of  which  the  paper  was  the  organ.  U. 
S.  v.  Schafer  (D.  C.)  254  F.  135. 

Attorney's  crime  of  aiding  one  to  avoid 
registration  under  Selective  Service  Law 
(Act  Cong.  May  18,  1917)  ante,  §  2044a 
et  scq.,  involves  *'moral  turpitude,"  for 
which  he  would  be  disbarred  under  Rev. 
Oodes  Idaho,  §  4002,  subd.  1,  and  sec- 
tion 4014.  In  re  Hofstede  (Idaho)  173 
P.  1087. 
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Legislative  object  in  enacting  Laws 
Minn.  1917,  c.  463  (Gen.  St.  Supp.  Minn. 
1917,  §§  8521—1  to  8521—6),  making  it 
unlawful  to  interfere  with  or  disconrage 
enlistment  in  the  armed  forces  of  Unit- 
ed States  or  of  Minnesota,  was  to  aid 
the  federal  authorities  to  prevent  and 
suppress  sedition  and  like  conduct. 
Stote  V.  Townley  (Minn.)  168  N.  W. 
691. 

In  prosecution  for  violatiiHi  of  this 
law,  based  on  circulation  of  resolutions 
adi^ted  by  the  National  Nonpartisan 
League,  the  court  cannot  inject  by  in- 
ference matters  of  substance  between  the 
lines  of  the  resolutions  and  predicate  a 
conviction  thereon.    Id. 

Circulation  in  leaflet  form  of  resolu- 
tions adopted  by  National  Nonpartisan' 
League  professing  loyalty  to  and  support 
of  the  government,  urging  immediate 
declaration  of  terms  of  peace  without 
concessions,  indemnities,  etc.,  demand- 
ing abolition  of  secret  diplomacy,  ces- 
sation of  gambling  in  necessities  of  life 
and  of  enormous  war  profits,  and  de- 
claring for  freedom  of  speech  does  not 
violate  the  law  by  advocating  that  citi- 
zens of  Minnesota  should  not  aid  Unit- 
ed States  in  carrying  on  the  war.     Id. 

Publication  and  circulation  of  leaflets 
stating  that  moving  cause  of  world  war 
was  and  is  political  autocracy,  the  strug- 
gle of  political  overlords  to  perpetuate 
and  extend  industrial  autocracy,  did  not 
violate  the  law  by  advocating  that  citi- 
zens of  Minnesota  should  not  aid  Unit- 
ed States  in  prosecuting  war;  such 
language  characterizing  the  German 
military  machine  and  its  objects,  and 
not  the  United  States.    Id. 

—  "Military  or  naval  forces."— Un- 
der Const,  art  1,  §  8»  Act  AprU  22, 
1898,  and  Act  May  18,  1917,  ante,  § 
2044a  et  seq.,  persons  registering  and 
receiving  serial  numbers  under  the  last- 
mentioned  act,  held  within  this  section, 
as  to  attempting  to  cause  insubordina- 
tion, etc.  U.  S.  v.  Sugarman  (D.  C.) 
245  F.  604. 

Within  this  section,  term  "military 
and  naval  forces"  is  used  in  its  ordi- 
nary significance,  as  including  only 
those  organized  and  in  service,  and  not 
persons  merely  registered  and  subject 
to  future  organization  and  service.  U. 
S.  V.  Hall  (D.  C.)  248  F.  150. 

The  American  National  Red  Cross, 
having  been  employed  as  a  part  of  the 
sanitary  service  of  the  army  and  navy, 
is  a  part  of  the  "military  or  naval 
forces  of  the  United  States,"  within 
this  section,  despite  its  official  recog- 
nition by  international  treaties,  par- 
ticularly the  Treaty  of  Geneva  of  Au- 
gust 22,  1864,  whereby  members  cap- 
tured were  to  be  treated  as  neutrals. 
U.  S.  V.  Nagler  (D.  C.)  252  F.  217. 

The  Y.  M.  C.  A.,  as  recognized  by  the 
President  of  the  United  States  and  en- 
gaged in  raising  funds  for  and  in  serv- 
ing the  soldiers  and  sailors,  is  also  a 
part  of  the  "military  and  naval  forces 
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of  the  United  States,"  within  this  sec- 
tion.   Id. 

The  making  of  false  statements  con- 
cerning the  Army  Red  Gross  and  Army 
Y.  M.  G.  A.,  and  the  government's  man- 
agement of  the  war,  to  persons  solicit- 
ing funds  to  carry  on  war  work,  is  in- 
tended to  interfere  with  raising  such 
funds,  and  with  "the  operation  or  suc- 
cess" of  the  "military  or  naval  forces," 
and  is  punishable  under  this  section. 
Id. 

Men,  merely  because  between  the 
ages  of  18  and  45  years,  are  not  in  the 
military  or  naval  forces  of  the  United 
States,  within  this  section.  U.  S.  v. 
Mayer  (D.  C.)  252  F.  868. 

—  "Recruiting  or  eRtlstment  serv- 
ice."—One  becomes  "enlisted"  in  the 
military  or  naval  service,  whether  he 
volunteers  or  is  drafted;  and  obstruc- 
tion of  the  "draft"  is  a  violation  of  this 
section,  as  well  as  o(bstruction  of  vol- 
untary enlistment;  the  expression  "the 
recruiting  or  enlistment  service  of  the 
United  States"  applying  to  both  the 
service  created  by  Selective  Service 
Act,  and  that  which  has  to  do  with 
voluntary  enlistment.  U.  S.  v.  Prieth 
(D.  C.)  251  F.  946. 

—  "Obstmct."— A  speech  in  which 
defendant  stated  that  any  one  enlisting 
for  service  in  France  would  be  used 
for  fertilizer,  etc.,  held  to  violate  this 
section;  the  expression  "obstruct"  con- 
templating more  than  a  physical  ob- 
struction. O'Hare  v.  U.  S.  (C.  O.  A.) 
253  F.  538. 

The  word  "obstruct,"  as  used  in  this 
section,  should  be  given  a  broad  mean- 
ing, and  includes,  to  hinder,  impede, 
embarrass,  and  retard,  in  whole  or  in 
part.  Doe  v.  U.  S.  (C.  C.  A.)  253  F. 
903. 

In  this  section,  the  word  "obstruct" 
is  not  used  as  the  equivalent  of  "pre- 
vent," but  rather  of  "to  make  diffi- 
cult," and,  to  warrant  conviction  for  its 
violation,,  it  need  not  be  shown  that 
defendant's  words  or  acts  actually  pre- 
vented recruiting  or  enlistment.  Dea- 
son  V.  U.  S.  (0.  C.  A.)  254  F.  259. 

Under  this  section,  one  who  utters 
statements  tending  to  obstruct  the  re- 
cruiting service  is  guilty  of  the  offense 
denounced,  though  no  enlistments  were 
actually  prevented;  the  word  "ob- 
struct" meaning  to  hinder  or  impede. 
U.  S.  V.  Nearing  (D.  C.)  242  F.  223. 

This  section  applies  to  conspiracy  to 
obstruct  recruiting  and  enlistment  serv- 
ice of  United  States  by  printing,  circu- 
lating, and  distributing  newspaper 
articles  persuading  eligible  persons 
throughout  United  States  not  to  enlist, 
since  anything  which  would  impede,  hin- 
der, or  embarrass  recruiting  service 
would  "obstruct"  it.  U.  S.  v.  Prieth 
(D.  C.)  251  F.  946. 

—  I  ntentw— In  this  section,  the  word 
"willfully"  means  "intentionally"  or 
"with 'the  purpose  of."  Von  Bank  v. 
U.  S.  (C.  C.  A.)  253  F.  641. 

Under  this  section,  intent  is  an  es- 


sential element  of  the  offense,  as  the 
words  "support  or  favor"  import  wiU- 
fulnens  and  intent  U.  S.  v.  .Schiilze 
(D.  C.)  253  F.  377. 

Indlotmentd— Two  counts  of  an  in- 
dictment, charging  attempts  to  cause 
insubordination  in  the  military  and 
naval  forces  of  United  States  and  at- 
tempts to  obstruct  the  recruiting  and 
enlistment  service  by  writing  and  publi- 
cation of  pamphlet,  held  insufficient,  un- 
der this  section,  because  of  failure  to 
allege  specific  intent  with  which  defend- 
ants wrote  and  published  the  i>amphlet. 
U.  S.  V.  Nearing  (D.  C.)  242  F.  223. 

Indictment  for  attempting  to  cause  in- 
subordination in  the  military  forces  of 
the  United  States,  though  not  alleging 
defendant's  intent,  and  for  urging  and 
advising  persons  registered  under  Act 
May  18,  1917,  not  to  report  for  military 
service,  held  sufficient.  U,  S.  v.  Sugar- 
man  (D.  C.)  245  F.  604. 

Under  this  section,  the  offenses  of  dis- 
seminating false  reports  and  attempting 
to  cause  insubordina'tion  need  not  be  al- 
leged to  be  to  the  injury  of  the  service 
of  the  United  States;  that  expression 
referring  solely  to  prevention  of  enlist- 
ment U.  S.  V.  Pierce  (D.  C.)  245  F. 
878. 

Indictment  charging  conspiracy  to 
prevent  registration  under  Selective 
Draft  Act  May  18,  1917,  ante,  §  2044a 
et  seq.,  held  not  defective,  because  trans- 
lation of  newspaper  article  alleged  to 
have  been  printed  pursuant  to  plan,  and 
not  an  exact  copy  of  article,  was  set  out. 
U.  S.  V.  Galleanni  (D.  C.)  245  F.  977. 

Indictment  for  violation  of  the  Es- 
pionage Act  held  sufficient  on  demur- 
rer. U.  S.  v.  Schaefer  (D.  C.)  248  F. 
290. 

An  indictment  charging  that  defend- 
ant unlawfully,  willfully,  snd  felonious- 
ly made  and  distributed  certain  pam- 
phlets which  were  false  and  conveyed 
false  statements  and  reports,  with  the 
intent  of  interfering  with  the  operation 
and  success  of  the  naval  forces  of  the 
United  States,  etc.,  charges  an  offense 
under  this  section.  U.  S.  y.  Boutin  (D. 
C.)  251  F.  313. 

An  indictment  must  allege  that  the 
language  was  "willfully"  uttered  ;  must 
show  that  the  language  itself  was  of 
such  a  character  as  to  cause  the  results 
denounced,  and  so  the' language  should 
be  set  forth,  or,  if  too  obscene,  should 
be  described ;  and  it  must  also  show 
that  the  language  was  uttered  on  such 
an  occasion  that  a  reasonable  man  could 
say  it  might  produce  one  or  more  of  the 
results  denounced,  although  it  is  un- 
necessary to  allege  or  prove  that  any 
particular  person  was  induced  by  the 
language  to  commit  acts  of  disloyalty. 
U.  S.  V.  Schutte  (D.  C.)  252  F.  2i2. 

An  indictment  charging  that  accused 
willfully  stated  that  "this  is  a  rich 
man's  war,  and  it  is  all  a  damn  graft 
and  swindle,"  but  which  did  not  allege 
the  circumstances  under  which  the  lan- 
guage  was   uttered,   is    insufficient  to 
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charge  an  offense,  not  showing  that  the 
language  was  uttered  under  circum- 
stances .tending  to  interfere  with  the 
success  of  military  operations,  etc.    Id. 

While  an  indictment  charging  an  at- 
tempt to  cause  insubordination  in  the 
military  service  must  allege  that  the 
words  were  uttered  under  such  circum- 
stances that  they  were  in  the  course  of 
events  likely  to  reach  members  of  the 
military  force,  an  indictment  alleging 
publication  of  magazines  calculated  to 
cause  insubordination  and  their  distri- 
bution throughout  New  York  and  the 
United  States  is  sufficient.  U.  S.  v. 
Eastman  (D.  C.)  252  F.  232. 

An  indictment  charging  in  a  single 
count  violations  of  this  section  held  not 
to  charge  one  transaction  as  a  single 
offense  committed  by  different  acts.  U. 
S.  V.  Dembowski  (D.  C.)  252  F.  8&4. 

An  indictment  charging  that  defend- 
ants, in  violation  of  the  Espionage  Act, 
conveyed  false  reports,  with  intent  to  in* 
terfere  with  the  success  of  the  military 
and  naval  forces  of  the  United  States 
etc.,  but  which  did  not  specify  the  re- 
I)orts,  or  to  whom  they  were  made,  but 
merely  followed  the  language  of  the 
statute,  held  insufficient;  the  statute 
itself  being  generaL  Foster  v.  U.  S.  (C. 
0.  A.)  253  F.  481. 

An  indictment  charging  that  defend- 
ant made  statements  in  a  public  address 
that  any  person  who  enlisted  for  service 
in  France  would  be  used  for  fertilizer, 
etc.,  with  the  intent  of  obstructing  the 
enlistment  service  of  the  United  States, 
held  sufficient  to  charge  the  offense  of 
obstructing  the  recruiting  and  enlist- 
ment service,  in  violation  of  this  sec- 
tion. O'Hare  v.  U.  S.  (C.  O.  A.)  253  F. 
538. 

An  indictment  charging,  in  the  words 
of  the  Espionage  Act,  that  defendant  did 
make  and  convey  false  reports,  etc., 
w^ith  intent  to  interfere  with  military 
and  naval  operfitions,  etc.,  held  insuffi- 
cient to  charge  any  offense.  Collins  v. 
U.  S.  (C.  C.  A.)  253  F.  009. 

An  indictment  under  this  section,  for 
willfully  obstructing  the  recruiting  or 
enlistment  service,  is  sufficientiy  specific, 
if  it  charges  the  offense  in  the  language 
of  the  statute.  Doe  v.  U.  -S.  (O.  O.  A.) 
253  F.  903. 

Bill   of   particulars^— Defendants 

indicted  for  conspiracy  and  violation  of 
this  section  held  not  entitled  to  bill  of 
particulars  setting  forth  names  of  per- 
sons solicited  and  to  whom  pamphlets 
containing  alleged  false  statements  re- 
garding military  operations  of  United 
States  were  delivered.  U,  S.  v.  Pierce 
(D.  C.)  245  F.  888. 

Where  an  indictment  charged  that  de- 
fendants conspired  to  impede  enlist- 
ment service  by  public  speeches,  private 
solicitation,  and  the  publication  of  a 
magazine,  held,  that  they  were  entitled 
to  a  bill  of  particulars  of  the  speeches, 
etc.,  relied  on.  U.  S.  v.  Eastman  (D. 
C.)  252  P.  232. 
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— -i  Dupllicltyw-^Wfaere  a  statute  pro- 
hibits the  doing  of  a  certain  thing,  or 
attempting  to  do  such  thing,  these  arc 
merely   different   modes   of   doing   one 
thing;  hence  an  indictment  in  one  count 
charging   that  defendant  with  the  of- 
fense of  causing  insubordination  in  ?i- 
olation  of  this  section,  and  attempting 
to   cause   such  insubordination,    is  not 
duplicitous.    U.   S.   v.   Dembowski   (D. 
0.)  252  F.  894. 

This  section,  declaring  that  whoever 
shall  willfuUy  make  or  convey  false  re- 
ports with  intent  to  interfere  with  mil- 
itary operations,  and  whoever  shall 
willfully  cause  or  attempt  to  cause  in- 
spbordination,  or  shall  obstruct  the  re- 
cruiting or  enlistment  services,  shall  be 
punished,  includes  three  different  of- 
fenses, which  cannot  be  joined  in  one 
count  of  an  indictment.    Id. 

Where  an  indictment  was  duplicitous 
because  charging,  in  one  count,  these 
three  several  offenses,  the  United 
States  attorney  will  not  be  allowed  to 
elect  to  rely  on  one  of  the  offenses  and 
nolle  pros,  the  others;  for  that  would 
amount  to  an  amendment,  and  violate 
U.  S.  Const.  Amend.  5,  declaring^  no 
person  shall  be  held  to  answer  for  an 
infamous  crime  unless  on  presentment 
of  an  indictment  of  a  grand  jury,  etc. 
Id. 

—  Proof  and  varlanoed— An  indict- 
ment against  newspaper  publishers,  un- 
der Espionage  Act,  for  making  false  re- 
ports,  etc.,   by   altering   original  news 
dispatches  before   publication,    is   sup- 
ported by  evidence  showing  that*  "^y^^ 
defendants  received  no  dispatch.e«  f^^® 
news    agencies,    they    took    disl**^^^* 
from  other  papers  and  so  alter^*^  ^^ 
as  to  give  aid  to  the  enemy.    "CT*  *^' 
Schafer  (D.  C.)  254  F.  135. 

Evlilonce.-^n  trial  of  a  defencJ^P*^  ^^^ 
attempting  to  cause  insubordin^-'tion 

the  military  and  naval  forces,  ^"^   ^^jj, 
of  opinions  expressed  by  him  on.    ^^^  ^ 
er  occasion  held  immaterial.    Cf-     ^' 
Krafft  (G.  C.  A.)  249  F.  919.  ^ 

Evidence  held  sufficient  to  ^^^^^^f^c 
conviction  for  willfully  obstructi^i^  ^ 
recruiting  and  enlistment  service  <*^  -  ^ 
United  States.  Doe  v.  U.  S.  (0.  ^'  ^'^ 
253  F.  903.  J 

On  trial  of  a  defendant,  for  will^'*'^ 
obstructing  the  recruiting  or  enlis*^*^? 


service,   statements  made   by  bi«^ 


be- 


fore the  passage  of  the  act  may   ^*^^  I 
missible,  as  tending  to  show  the   intent 
and  purpose  of  statements  subseQ^^^ 
ly  made,  on  which  the  charge  is   ^^^okq 
Deason  v.  U.  S.  (0.  C.  A.)  254   ^-  ^^ 
Where  the  question  of  the  int^^*    . 
meaning  of  a  defendant  in  usin^  ^*^^tion 
language  is  in  issue,  as  in  a  pro^T^^^nts 
for    uttering    pro-German    sea^i^^^^^ 
contrary  to  the  Espionage  Act,  ^^*  *\jeT 
that  he  used  similar  language  oi^        ^^g 
occasions    is    admissible    to    sli*'^      (,/ 
mental  attitude,  but  not  as  ^vi<J«*^^^«(j 
the    fact    that   he   used    the   IB^^  *' 
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cbarged.    U.  S.  y.  Schulze  (D.  G.)  253 
F.  377. 

Jury  question.— On  the  trial  of  a  de- 
fendant charged  with  willfully  attempt- 
ing to  cause  insubordination  in  the  mil- 
itary and  naval  forces,  the  court  held 
to  have  properly  submitted  the  case  to 
the  jury,  and  their  verdict  held  sus- 
tained by  the  evidence.  U.  S.  v.  Krafft 
(C.  C.  A.)  249  F.  919. 

In   a   prosecution   for   violating  this 


section,  the  question  whether  the  lan« 
guage  used  had  the  effect  denounced  is 
one  of  fact  for  the  jury.  U,  S.  v. 
Schutte  (D.   C.)  252  F.  212. 

I  nstruotlonSd— Instructions,  in  a  pros- 
ecution for  conspiracy  to  defraud  the 
United  States  by  preventing  registra- 
tion of  persons  for  military  service,  ap- 
proved. Firth  V.  U.  S;  (C.  C.  A.)  253 
F.  36. 


§  10212CC.  (Act  May  16,  1918,  c.  75,  §  2.)  Same;  act  applicable. 
Section  one  of  Title  XII  and  all  other  provisions  of  the  Act  en- 
titled "An  Act  to  punish  acts  of  interference  with  the  foreign  re- 
lations, the  neutrality,  and  the  foreign  commerce  of  the  United 
States,  to  punish  espionage,  and  better  to  enforce  the  criminal 
laws  of  the  United  States,  and  for  other  purposes,"  approved 
June  fifteenth,  nineteen  hundred  and  seventeen,  which  apply  to 
section  three  of  Title  I  thereof  shall  apply  with  equal  force  and 
effect  to  said  sectiori  three  as  amended.    (40  Stat.  554.) 

This  section  was  a  part  of  section  2  of  an  act  entitled  **An  act  to  amend 
section  three,  title  one,  of  the  act  entitled  'An  act  to  punish  acts  of  interfer- 
ence with  the  foreign  relations,  the  neutrality,  and  the  foreign  commerce  ot 
^  the  United  States,  to  punish  espionage,  and  better  to  enforce  the  criminal 
laws  of  the  ifnited  States,  and  for  other  purposes,*  approved  June  fifteenth, 
nineteen  hundred  and  seventeen,  and  for  other  purposes,*'  cited  above. 

Section  1  of  said  act  amends  §  10212c,  ante,  the  remainder  of  said  section 
2  is  set  forth  post,  $  10401  d. 

§  10212d.  (Act  June  15,  1917,  c.  30,  title  1,  §  4.)     Same;  conspiracy 
to  violate  sections  10212b,  10212c. 

If  two  or  more  persons  conspire  to  violate  the  provisions  of 
sections  two  or  three  of  this  title,  and  one  or  more  of  such  persons 
does  any  act  to  effect  the  object  of  the  conspiracy,  each  of  the  par- 
ties to  such  conspiracy  shall  be  punished  as  in  said  sections  pro- 
vided in  the  case  of  the  doing  of  the  act  the  accomplishment  of 
which  is  the  object  of  such  conspiracy.  Except  as  above  provided 
conspiracies  to  commit  offenses  under  this  title  shall  be  punished 
as  provided  by  section  thirty-seven  of  the  Act  to  codify,  revise,  and 
amend  the  penal  laws  of  the  United  States  approved  March  fourth, 
nineteen  hundred  and  nine.     (40  Stat.  219.) 

See  §  10201,  note  93%,  ante;  note  to         Cited     without    definite    application, 
§  10212a,  ante.  .  U.  S.  v.  Stllson  (D.  C.)  254  F.  120. 

§  10212e.  (Act  June  IS,  1917,  c.  30,  title  I,  §  5.)  Same;  harboring 
or  concealing  persons  violating  provisions  of  title. 
Whoever  harbors  or  conceals  any  person  who  he  knows,  or  has 
reasonable  grounds  to  believe  or  suspect,  has  committed,  or  is  about 
to  commit,  an  offense  under  this  title  shall  be  punished  by  a  fine  of 
not  more  than  $10,000  or  bv  imprisonment  for  not  more  than  two 
years,  or  both.    (40  Stat.  219.) 

See  note  to  |  10212a,  ante. 

§  10212f.  (Act  June  15,  1917,  c.  30,  title  I,  §  6.)     Same;   designa- 
tion by  proclamation  of  prohibited  places  under  title. 
The  President  in  time  of  war  or  in  case  of  national  emergency 
may   by  proclamation  designate  any  place  other  than   those   set 
forth  in  subsection  (a)  of  section  one  hereof  in  which  anything  for 
the  use  of  the  Army  or  Navy  is  being  prepared  or  constructed  or 
stored  as  a  prohibited  place  for  the  purposes  of  this  title:   Provid- 
ed, That  he  shall  determine  that  information  with  respect  thereto 
would  be  prejudicial  to  the  national  defense.     (40  Stat.  219.) 
See  note  to  |  10212a,  ante. 
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§  10212g.  (Act  June  15,  1917,  c.  30,  title  I,  §  7.)  Same;  jurisdic- 
tion  of  general  courts-martial. 
Nothing  contained  in  this  title  shall  be  deemed  to  limit  the  ju- 
risfliction  of  the  general  courts-martial,  military  commissions,  or 
naval  courts-martial  under  sections  thirteen  hundred  and  forty-two, 
thirteen  hundred  and  forty-three,  and  sixteen  hundred  and  twenty- 
four  of  the  Revised  Statutes  as  amended.    (40  Stat.  219.) 

See  note  to  |  10212a,  ante. 

§  10212h.  (Act  Jun^  15,  1917,  c.  30,  title  I,  §  8.)     Same;  places  sub- 
ject to  provisicms  of  title. 
The  provisions  of  this  title  shall  extend  to  all  Territories,  posses- 
sions, and  places  subject  to  the  jurisdiction  of  the  United  States 
whether  or  not  contiguous  thereto,  and  offenses  under  this  title  when 
committed  upon  the  high  seas  or  elsewhere  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  outside  the 
territorial  limits  thereof  shall  be  punishable  hereunder.     (40  Stat. 
219.) 

See  note  to  f  10212a,  ante. 

§  10212hyi6.  (Act  April  20,  1918,  c.  59,  §  1.)     Destruction  of  war 
material;  terms  defined. 

The  words  "war  material,"  as  used  herein,  shall  include  arms, 
armament,  ammunition,  live  stock,  stores  of  clothing,  food,  food- 
stuffs, or  fuel;  and  shall  also  include  supplies,  munitions,  and  all 
other  articles  of  whatever  description,  and  any  part  or  ingredient 
thereof,  intended  for,  adapted  to,  or  suitable  for  the  use  of  the 
United  States,  or  any  associate  nation,  in  connection  with  the  con- 
duct of  the  war. 

The  words  "war  premises,"  as  used  herein,  shall  include  all 
buildings,  grounds,  mines,  or  other  places  wherein  such  war  ma- 
terial is  being  produced,  manufactured,  repaired,  stored,  mined, 
extracted,  distributed,  loaded,  unloaded,  or  transported,  together 
with  all^fnachinery  and  appliances  therein  contained;  and  all  forts, 
arsenals,  navy  yards,  camps,  prisons,  or  other  military  or  naval 
stations  of  the  United  States,  or  any  associate  nation. 

The  words  "war  utilities,"  as  used  herein,  shall  include  all  ray- 
roads,  railways,  electric  lines,  roads  of  whatever  description,  J^"" 
road  or  railway  fixture,  canal,  lock,  dam,  wharf,  pier,  dock,   bridge, 
building,  structure,  engine,  machine,  mechanical  contrivance,  car, 
vehicle,  boat,  or  aircraft,  or  any  other  means  of  transpor^^^^^ 
whatsoever,  whereon  or  whereby  such  war  material  or  any   t:r<5°P^ 
of  the  United  States,  or  of  any  associate  nation,  are  being  o^  ^^^ 
be  transported  either  within  the  limits  of  the  United  States  ox"  J^P^" 
the  high  seas ;   and  all  dams,  reservoirs,  aqueducts,  water  ai^  ^  ^\ 
mains  and  pipes,  structures  and  buildings,  whereby  or  in  co^^^^'^ 
tion  with  which  water  or  gas  is  being  furnished,  or  may  fc>  ^  ^^^J 
nished,  to  any  war  premises  or  to  the  military  or  naval  iof<^^^  ^ 
the  United  States,  or  any  associate  nation,  and  all  electric  lig^*^  ^^, 
power,  steam  or  pneumatic  power,  telephone  and  telegraph  F*^^^  ^ 
poles,  wires,  and  fixtures  and  wireless  stations,  and  the  buil^^''^ 
connected  with  the  maintenance  and  operation  thereof  used  to  ^^^ 
ply  water,  light,  heat,  power,  or  facilities  of  communicati<^^    , 
any  war  premises  or  to  the  military  or  naval  forces  of  the  LJ^*^^ 
States,  or  any  associate  nation.  i 

The  words  "United  States"  shall  include  the  Canal  Zone    ^r^ 
all  territory  and  waters,  continental  and  insular,  subject  to  tH^  J 
risdiction  of  the  United  States. 

The  words  "associate  nation,"  as  used  in  this  Act,  shall  be  d^^ 
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ed  to  mean  any  nation  at  war  with  any  nation  with  which  the  Unit- 
ed States  is  at  war.    (40  Stat.  533.) 

This  section,  an^.  the  two  sections  next  foUowinSt  were  an  act  entitled  "An 
act  to  pnnish  the  wilful  injury  or  destruction  of  war  material^  or  of  war 
premises  or  utilities  used  in  connection  with  war  material,  and  for  other  pur- 
poses," cited  above. 

§  10212hV8.  (Act  April  20»  1918,  c.  59,  §  2.)     Same;   offenses  de- 
fined. 

When  the  United  States  is  at  war,  whoever,  with  intent  to  in- 
jure, interfere  with,  or  obstruct  the  United  States  or  any  associ- 
ate nation  in  preparing  for  or  carrying  on  the  war,  or  whoever, 
with  reason  to  believe  that  his  act  may  injure,  interfere  with,  or  ob- 
struct the  United  States  or  any  associate  nation  in  preparing  for 
or  carrying  on  the  war,  shall  willfully  injure  or  destroy,  or  shall 
attempt  to  so  injure  or  destroy,  any  war  material,  war  premises,  or 
war  utilities,  as  herein  defined,  shall,  upon  conviction  thereof,  be 
fined  not  more  than  $10,000  or  imprisoned  not  more  than  thirty 
years,  or  both.    (40  Stat.  534.) 

See  note  to  §  10212hi/io,  ante. 

§  10212hi4.  (Act  April  20,  1918,  c.  59,  §  3.)     Defective  making  of 

.  war  material. 

When  the  United  States  is  at  war,  whoever,  with  intent  to  in- 
jure, interfere  with,  or  obstruct  the  United  States  or  any  associate 
nation  in  preparing  for  or  carrying  on  the  war,  or  whoever,  with 
reason  to  believe  that  his  act  may  injure,  interfere  with,  or.  ob- 
struct the  United  States  or  anj  associate  nation  in  preparing  for  or 
carrying  on  the  war,  shall  willfully  make  or  cause  to  be  made  in  a 
defective  manner,  or  attempt  to  make  or  cause  to  be  made  in  a  de- 
fective manner,  any  war  material,  as  herein  defined,  or  any  tool, 
implement,  machine,  utensil,  or  receptacle  used  or  employed  in 
making,  producing,  manufacturing,  or  repairing  any  such  war  ma- 
terial, as  herein  defined,  shall,  upon  conviction  thereof,  be  fined  not 
more  than  $10,000  or  imprisoned  not  more  than  thirty  years,  or 
both.    (40  Stat.  534.) 

See  note  to  f  10212hi/i6,  ante.  vising, -soliciting,  and  attempt  to  influ- 

Attempts.— Under  this  section,  a  con-  ence    another    to    commit    the    felony 

▼iction  can  be  had  for  an  "attempt/*  named  in  the  act    U.  S.  v.  De  Bolt  (D. 

where  the  evidence  shows  a  willful  ad-  O.)  253  F.  78.  * 

§  10212hy2-  (Act  April  19,  1918,  c.  58,  §  1.)     Entrapping,  capturing 
or  shooting  carrier  pigeons  owned  by  government. 

That  it  be,  and  it  hereby  is,  declared  to  be  unlawful  to  knowingly 
entrap,  capture,  shoot,  kill,  possess,  or  in  any  way  detain  an  Ant- 
werp, or  homing  pigeon,  commonly  called  carrier  pigeon,  which  is 
owned  by  the  United  States  or  bears  a  band  owned  and  issued  by 
the  United  States  having  thereon  the  letters  "U.  S.  A."  or  "U.  S. 
N."  and  a  serial  number.    (40  Stat.  533.) 

This  section,  and  the  two  sections  next  following,  were  an  act  entitled  ''An 
act  to  prevent  interference  with  the  use  of  homing  pigeons  by  the  United 
States,  to  provide  a  i>enalt7  for  such  interference  and  for  other  purposes,"  cited 
above. 

§  10212h3^  (Act  April  19,  1918,  c  58,  §  2.)     Same;    possession 
prima  facie  evidence. 
The  possession  or  detention  of  any  pigeon  described  in  section 
one  of  this  Act  by  any  person  or  persons  in  any  loft,  house,  cage, 
building,  or  structure  in  the  ownership  or  under  the  control  of  such 
person  or  persons  without  giving  immediate  notice  by  registered 
mail  to  the  nearest  military  or  naval  authorities,  shall  be  prima 
facie  evidence  of  a  violation  of  this  Act.    (40  Stat.  533.) 
See  note  to  f  10212h^,  ante. 
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§  10212h4^.  (Act  April  19,  1918,  c.  58,  §  3.)  Same?  punishment. 
Any  person  violating  the  provisions  of  this. Act  shall,  upon  con- 
viction, be  punished  by  a  fine  of  not  more  than, $100,  or  by  impris- 
onment for  not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment.     (40  Stat.  533.) 

See  note  to  §  10212h%,  ante. 

§  102121.  (Act  June  15,  1917,  c.  30,  title  XI,  §  22.)     Control  of  prop- 
erty or  papers  in  aid  of  foreign  government,  etc. 

Whoever,  in  aid  of  any  foreign  Government,  shall  knowingly  and 
willfully  have  possession  of  or  control  over  any  property  or  papers 
designed  or  intended  for  use  or  which  is  usdd  as  the  means  of  vio- 
lating any  penal  statute,  or  any  of  the  rights  or  obligations  of  the 
United  States  under  any  treaty  or  the  law  of  nations,  shall  be  fined 
not  more  than  $1,000  or  imprisoned  not  more  than  two  years,  or 
both.     (40  Stat.  230.) 

This  section  was  part  of  "An  act  to  punish  acts  of  interference  with  the  for- 
eign relations,  the  neutrality  and  the  foreign  commerce  of  the  United  States, 
to  punish  espionage,  and  better  to  enforce  the  criminal  laws  of  the  United 
{States,  and  for  other  purposes,"  cited  above.  Said  section  was  part  of  title 
XI  of  said  act,  entitled  "Search  Warrants." 

§  10214.  (Crim.  Code,  §  47.)     Embezzling  public  moneys,  etc.;  pun- 
ishment. 

Habeas  corpus.— Error  in  convicting  under  Comp.  St.  1916,  S  10360,  is  not 
one  who  stole  stamps  from  a  post  of-  available  on  habeas  corpus.  Morgan  v. 
fice,    under    this    section,    rather   than       Sylvester,  231  F.  886,  146  C.  C.  A.  82. 

§  10218.  (Crim.  Code,  §  51.)     Boxing,  etc.,  trees  for  turpentine, 
etc. ;   punishment. 

L lability i— The   boxing   and   chipping  person  having  the  possession  of  snch 

of  pine  trees  on  public  lands  covered  product.     Id. 

by  an  unperfected  homestead  entry  and  Complaintw— In  an  action  by  the  Unit- 

the  extraction  of  crude  turpentine  con-  ed   States  for  the  conversion  of  tnr- 

stituted  a  willful  trespass,  though  de-  pentine  and  rosin  from  trees  on  gov- 

fendant  did  not  know  that  his  act  was  ernment  land,  the  complaint  need  not 

illegal.      Union    Naval    Stores    Co.    v.  specifically   describe   the   land.     Union 

U.  S.,  36  S.  Ct.  308,  240  U.  S.  284,  60  Naval  Stores  Co.  v.  U.  S.,  36  S.  Ct 

L.  Ed.  644,  affirming  judgment.  202  F.  309,  240  U.  S.  284,  60  L.  Ed.  644,  af- 

491,  123  C.  C.  A.  1.  firming  judgment  202  F.  491,  123  C. 

The  mortgagee  of  spirits  of  turpen-  C.  A.  1. 

tine  and   rosin,   which   the   mortgagor  Evldenca^— An  action  by  the  United 

is   to    extract   from    trees    on   govern-  States  for  conversion  of  spirits  of  tnr- 

ment  lands,  cannot  escape  liability   to  pontine  and  rosin  from  trees  on  govern- 

the  United  States  for  the  value  of  the  ment    land    is    supported    by   evidence 

manufactured   product  under  the   doc-  that  crude  and  not  the   manufactured 

trine   of   accession,   though   the   mort-  product  was  taken;  and  evidence  per- 

gagor   mixes   the    crude   product   with  mitting  a  reasonably  certain  estimate 

other   property    of   which   he   has    un-  of  the  amount  of  crude  turpentine  was 

questioned  title.    I<^.  sufficient  to  carry  the  question  to  the 

The  value  of  distilled  product  of  jury  and  to  preclude  a  peremptory  in- 
crude  turpentine  taken  by  one  from  struction  to  assess  nonunal  damages 
land  which  he  knew  to  be  an  unper-  only.  Union  Naval  Stores  Co.  v.  U. 
fected  homestead  entry  may  be  re-  S.,  36  S.  Ct.  308,  240  U,  S.  284,  60  L. 
covered  by  the  United  States  from  any  Ed.    644,    affirming    judgment  202  F. 

491,  123  0.  O.  A.  1. 

§  10226a.  (Act  Feb.  23,  1917,  c.  115.)  Wilful  and  false  representa- 
tions to  intending  purchasers  of  public  lands. 
Any  person  who,  for  a  reward  paid  or  promised  to  him  in  that 
behalf,  shall  undertake  to  locate  for  an  intending  purchaser,  settler, 
or  entryman  any  public  lands  of  the  United  States  subject  to  dis- 
position under  the  public-land  laws,  and  who  shall  willfully  and 
falsely  represent  to  such  intending  purchaser,  settler,  or  entryman 
that  any  tract  of  land  shown  to  him  is  public  land  of  the  United 
States  subject  to  sale,  settlement,  or  entry,  or  that  it  is  of  a  par- 
ticular surveyed  description,  with  intent  to  deceive  the  person  to 
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whom  such  representation  is  made,  or  who,  in  reckless  disregard 
of  the  truth,  shall  falsely  represent  to  any  such  person  that  any 
tract  of  land  shown  to  him  is  public  land  of  the  United  States  sub- 
ject to  sale,  settlement,  or  entry,  or  that  it  is  of  a  particular  sur- 
veyed description,  thereby  deceiving  the  person  to  whom  such  rep- 
resentation is  made,  shall  be  deemed  gujjty  of  a  misdemeanor  and 
shall  be  punished  by  a  fine  of  not  exceeding  $300  or  by  imprison- 
ment for  a  term  not  exceeding  one  ye^r,  or  by  both  such  fine  and 
imprisonment.    (39  Stat.  936.) 

This  was  an  act  entitled  ''An  act  to  punish  persons  who  make  false  repre- 
sentations to  settlers  and  others  pertaining  to  the  public  lands  of  the  United. 
States,"  cited  above. 

§    10230.  (Crim.   Code,  §   62.)    Molesting  Animal   Industry   em- 
ployes;  punishment. 

Cited    without    definite    application, 

U.  S.  V.  Metzdorf  (D.  O.)  252  F.  933. 

§  10233.  (Crim.  Code,  §  65.)     Resisting  revenue  officers,  rescuing 
or  destroying  seized  property,  etc. ;   punishment. 

Cited    without    definite    application, 

U.  S.  V.  Metzdorf  (D.  O.)  252  F.  933. 

§  10240a.  (Act  June  15,  1917,  c.  30,  .title  X,  §  1.)     Counterfeiting 
government  seal ;  wrongfully  affixing  seal  of  executive  depart- 
ments to  instrmnents  or  wrongfully  using  such  instruments. 
Whoever  shajl  fraudulently  or  wrongfully  affix  or  impres?  the 
seal  of  any  executive  department,  or  of  any  bureau,  commission,  or 
office  of  the  United  States,  to  or  upon  any  certificate,  instrument, 
commission,  document,  or  paper  of  any  description;   or  whoever, 
with  knowledge  of  its  fraudulent  character,  shall  with  wrongful  or 
fraudulent  intent  use,  buy,  procure,  sell,  or  transfer  to  another 
any  such  certificate,  instrument,  commission,  document,  or  paper, 
to  which  or  upon  which  said  seal  has  been  so  fraudulently  affixed 
or  impressed,  shall  be  fined  not  more  than  $5,000  or  imprisoned  not 
more  than  five  years,  or  both.     (40  Stat.  227.) 

This  section  and  the  two  sections  next  following  were  part  of  ''An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality*,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,"  cited 
above.  Said  sections  constituted  title  X  o^  said  act,  entitled  "Counterfeiting 
Government  Seal." 

§  10240b.  (Act  June  15,  1917,  c.  30,  title  X,  §  2.)  Same;  falsely 
making  or  forging  seal  of  executive  department. 
Whoever  shall  falsely  make,  forge,  counterfeit,  mutilate,  or  alter, 
or  cause  or  procure  to  be  made,  forged,  counterfeited,  mutilated,  or 
altered,  or  shall  willingly  assist  in  falsely  making,  forging,  coun- 
terfeiting, mutilating,  or  altering,  the  seal  of  any  executive  depart- 
ment, or  any  bureau,  commission,  or  office  of  the  United  States,  or 
whoever  shall  knowingly  use,  affix,  or  impress  any  such  fraudulent- 
ly made,  forged,  counterfeited,  mutilated,  or  altered  seal  to  or  upon 
any  certificate,  instrument,  commission,  document,  or  paper,  of  any 
description,  or  whoever  with  wrongful  or  fraudulent  intent  shall 
have  possession  of  any  such  falsely  made,  forged,  counterfeited, 
mutilated,  or  altered  seal,  knowing  the  same  to  have  been  so  falsely 
made,  forged,  counterfeited,  mutilated,  or  altered,  shall  be  fined  not 
more  than  $5,000  or  imprisoned*  not  more  than  ten  years,  or  both. 
(40  Stat.  228.) 

See  note  to  |  10240a,  ante. 
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§  10240c.  (Act  June  15,  1917,  c.  30,  title  X,  §  3.)  Same;  falsely 
making  or  forging  naval,  military,  or  official  pass.  • 
Whoever  shall  falsely  make,  forge,  counterfeit,  alter,  or  tamper 
with  any  naval,  military,  or  official  pass  or  permit,  issued  by  or 
under  the  authority  of  the  United  States,  or  with  wrongful  or 
fraudulent  intent  shall  us^  or  have  in  his  possession  any  such  pass 
or  permit,  or  shall  personate  or  falsely  represeilt  himself  to  be  or 
not  to  be  a  person  to  whom  such  pass  or  permit  has  been  duly 
issued,  or  shall  willfully  allow  any  other  person  to  have  or  use  any 
such  pass  or  permit,  issued  for  his  use  alone,  shall  be  fined  not 
more  than  $2,000  or  imprisoned  not  more  than  five  years,  or  both. 
(40  Stat.  228.) 

See  note  to  §  10240a,  ante. 

§  10242a.  (Act  March  4,  1917,  c.  180.)  Forging  certificate  of  dis- 
charge frojn  military  or  naval  service,  or  using  such  forged 
certificate. 

Whoever  shall  forge,  counterfeit,  or  falsely  alter  any  certificate 
of  discharge  from  the  military  or  naval  service  of  the  United  States, 
or  shall  in  any  manner  aid  or  assist  in  forging,  counterfeiting,  or 
falsely  altering  anv  such  certificate,  or  shall  use,  unlawfully  have  in 
his  possession,  exhibit,  or  cause  to  be  used  or  exhibited,  any  such 
forged,  counterfeited,  or  falsely  altered  certificate,  knowing  the 
same  to  be  forged,  counterfeited,  or  falsely  altered,  shall  be  fined 
not  mor6  than  $1,000  or  imprisoned  not  more  than  one  year,  or 
both,  in  the  discretion  of  the  court.     (39  Stat.  1182.) 

This  was  a  proviaaoa  of  tiie  Naval  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  10247.  (Crim.  Code,  §  79.)  Falsely  claiming  citizenship;  pun- 
ishment.* 

Cited    without    definite    appllcatioiip 

See  Christopoulo  y.  U.  S.  (G.  O.  A.) 
230  F.  788. 

§  10251.  (Crim.  Code,  §  83.)  Corporations  contributing  for  politi- 
cal elections;   penalty. 

Validity*— Under  Const,  art  1,  §  2,  section,  held  that  the  inquiry  bebg  do 
cL  1,  article  1,  §  4,  cL  1,  article  1,  |  longer  in  progress  qaestions  whether 
8,  d.  18,  and  article  6,  cl.  2,  Congress  a  witness  was  guilty  of  contempt  in 
had  power  to  enact  this  section;  it  is  failing  to  produce  documentary  evi- 
not  invalid  for  uncertainty  because  it  dence  and  give  testimony  as  required 
does  not  define  what  shall  be  a  money  will  not  be  determined  on  writs  of  er- 
contribution  in  connection  with  an  ror  to  reriew  denial  of  his  application 
election;  it  does  not  prohibit  the  free-  for  habeas  corpus  and  to  review  motion 
dom  of  speech  or  of  the  press,  nor  does  to  quash  presentment.  Ex  parte  Fox, 
its  alleged  invaUdity,  as  appUed  to  236  F.  861,  150  C.  C.  A.  123. 
electors  for  President  and  Vice  Presi-  indictmentw-^An  indictment  against 
dent,  affect  its  validity  as  applied  to  corporations  for  conspiracy  to  mail* 
actions  for  Representatives  in  Con-  unlawful  campaign  contributions  con- 
gress. U.  S.  V.  United  States  Brewers'  trary  to  this  section,  need  not  allege 
Ass'n  (D.  C.)  239  F.  163.  that  offense  with  the  particularity  of 

Contempt    proceedings^— Where    the  an  indictment  directly  charging  it  as 

grand     jury     returned    an    indictment  an   offense.      U.    S.    y.    United  States 

against  corporations  for  violating  this  Brewers'  Ass'n  (D.  C.)  239  F.  163. 

§  10251a.  (Act  Oct.  16,  1918,  c.  187.)  Bribery  of  voters  at  elec- 
tions for  Senators  or  Representatives. 
Whoever  shall  promise,  offer,  or  give,  or  cause  to  be  promised, 
offered,  or  given,  any  money  or  other  thing  of  value,  or  shall  make 
or  tender  any  contract,  undertaking,  obligation,  gratuity,  or  se- 
curity for  the  payment  of  money  or  for  the  delivery  or  conveyance 
of  anything  of  value  to  any  person,  either  to  vote  or  withhold  his 
vote  or  to  vote  for  or  against  any  candidate,  or  whoever  solicits,  ac- 
cepts, or  receives  any  money  or  other  thing  of  value  in  considera- 
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tion  of  his  vote  for  or  against  arty  candidate  for  Senator  or  Repre- 
sentative or  Delegate  in  Congress  at  any  primary  or  general  or 
special  election,  shall  be  fined  not  more  than  $1,000,  or  imprisoned 
not  more  than  one  year,  or  both.    (40  Stat.  1013.) 

This  section  was  an  act  entitled  "An  act  to  prevent  corrupt  practices  in 
the  election  of  Senators*  Representatives,  <^  Delegates  in  Congress/'  cited 
above. 


CHAPTER  FIVE— OFFENSES  RELATING  TO  OF- 
FICIAL DUTIES 

§  10265.  (Crim,  Code,  §  97.)     Embezzlement  by  officer  of  United 
States;  punishment. 

Court  clerks.— Conversion  by  deputy  under     this     section,     notwithstanding 

clerk  of  District  Court  in  Hawaii  of  Comp.    St.    1916,    $    10267.    U.    S.    v. 

moneys  of  persons  other  than  United  Dodge  (D.  G.)  251  F.  737. 

States,  deposited  with  clerk  to  secure  indictments— ^An    indictment    against 

costs,  is  punishable  under  this  section.  the  derk  of  a  United  States  District 

U.  S.  V.  Davis,  37  S.  Ct.  442,  243  U.  Court  for   embezxlement   of   unearned 

S.  570,  61  L.  Ed.  906.  fees   held  to   state   an   offense,   under 

The  clerk  himself  of  a  United  States  this  s'ecUon.    U.  S.  t.  Dodge  (D.  C.) 

District  Court,  in  converting  unearned  251  F.  737;    U.  S.  y.  Dodge   (D.  C.) 

fees,  may  be  guilty  of  embezzlement,  251  F.  740. 

§  10266.  (Crim.  Code,  §  98.)     Officer  contracting  beyond  specific 
appropriation. 

See  30  Op.  Atty.  Gen.  332. 

§  10267.  (Crim.  Code,  §  99.)     Court  officers  failing  to  deposit  mon- 
ey, etc.;   punishment;   delivery  upon  security. 

See  In  re  Dayton  Coal  &  Iron  Co.  depositaries.    U.  S.  v.  Conway  Lumber 

(D.  C.)  230  F.  737.  Co.  (D.  C.)  234  F.  961. 

Offenses.— Under    Rev.    St.    §{    096,  The  clerk  himself  of  a  United  States 

5153  (Oomp.  St.  1916,  §§  1645,  9691),  District  Court,  in  converting  unearned 

held  that  in  condemnation  suit,  where  ^^es,  may  be  guilty  of  embezzlement, 

award  was  held  in  abeyance  to  await  under  Comp.   St.   1916,  $  10265,  not- 

determination  of  conflicting  claims,  it  withstanding    this    section.    U.    S.    v. 

was  not  a  violation  of  this  section,  for  Dodge  (D.  C.)  251  F.  737. 

the  clerk   to   deposit  such  award  ac-  indictment.-— An    indictment    held   to 

cording  to  stipulation  of  parties  in  na-  state  an  offense,  under  this  section.    U. 

tional  banks  not  designated  as  public  S.  v.  Dodge  (D.  G.)  251  F.  740. 

§  10270.  (Act  March  4,  191 1»  c.  270.)     False  entries  or  reports  of 
public  or  trust  moneys  or  securities;  punishment. 

I  ndiotmenti— Indictment  alleging  that  that  such  acts  were  in  violation  of  this 

accused  made  false  entries  in  books  and  section,  is  not  demurrable;    the  words 

records  which  the  Attorney  General  re-  "or   whoever   being   an    officer,    clerk, 

qnired  to  be  kept  under  Act  June  30,  agent,"  etc.,  embracing  clerks  of  courts. 

1006,  t  1  (Comp.  St  1910,  f  1309),  abd  U.  S.  ▼.  Dodge  (D.  C.)  251  F.  742. 
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CHAPTER    SIX— OFFENSES    AGAINST   PUBLIC 

JUSTICE 


Sec. 

10295.  Perjury  defined;    punishment. 

10305.  Attempting  to  influence  witness, 

juror,  or  officer;    punishment. 

10306.  Conspiring  to  intimidate  party, 

witness,  or  juror ;  punishment. 
10308.  Allowing  prisoner  to  escape. 


§  10295.  (Crim.  Code,  §  125.) 

I.  Repeal  of  former  etatutew— See 
Rosen  v.  U.  S.,  38  S.  Gt.  148,  62  L. 
Ed.  406. 

7.  ^'Declarations"  or  "certlfloatea" 
within  8tatute.^An  applicant  for  a  dvil 
service  position,  who  made  false  an- 
swers in  his  application  sworn  to  be- 
fore the  recorder,  held,  in  view  of  Civil 
Service  Act  and  Act  Aug.  30,  1912 
(Comp.  St.  1916,  §  3273)  guilty  of  per- 
jury under  this  section.  U.  S.  v.  Cran- 
dol  (D.  C.)  233  F.  331. 

9.  Oath  and  authority  to  adminiater 
in  general*— Relative  to  commission  of 
perjury  under  this  section,  a  United 
States  commissioner,  under  Rev.  St.  § 
1014  (Comp.  St.  1916,  §  1674),  where- 
in "process"  is  used  with  the  meaning 
of  "procedure,"  has  authority  to  con- 
duct a  preliminary  hearing  (recognized 
by  section  981  [Comp.  St.  1916,  | 
1622],  and  called  for  by  Comp.  St. 
1916,  I  1678),  and  therein  to  adminis- 
ter oaths.  Safiford  v.  U.  S.  (C  C.  A.) 
252  F.  471. 

12.  Oath  lul ministered  by  notariesw— 

Oath  administered  by  notary  public  or 
cleric  of  state  court  under  regulation 
of  the  departments  of  the  federal  gov- 
ernment, without  express  authority 
from  Congress,  subjects  affiant  to  pen- 
alty of  the  federal  statute  against  false 
swearing.  U.  S.  v.  Morehcad,  37  S. 
Ct.  458,  243  U.  S.  607,  61  L.  Ed.  926. 

18.  Public  land  proceedlng8.^Charge 

of  perjury  may  be  based  on  regulation 
of  land  office  requiring  affidavit,  where 
oath  is  taken  before  competent  person. 
U.  S.  V.  Morehead,  37  S.  Ct.  458,  243 
U.  S.  607,  61  L.  Ed.  926. 

20.  Bankruptcy        proceedlng8.-^3ne 

guilty  of  false  swearing  in  a  bankruptcy 
proceeding  is  punishable  under  Bank- 
ruptcy Act,  i  291)2  (Comp.  St.  1916, 
$  9613),  denouncing  offense  of  false 
swearing  in  bankruptcy  proceedings, 
instead  of  under  this  section,  which  is 
the  general  statute  applicable  to  prose- 
cutions for  perjury.  Rosenthal  v.  U. 
S.,  248  F.  684,  160  C.  C.  A.  584. 

25.  Indictment,  proof,  and  variancow— 

An  indictment  charged  in  count  1,  that 
defendant,  having  been  subject  to  reg- 
istration under  Selective  Service  Law 
May  18,  1917,  c.  15,  ante,  §  2044a  et 
seq.,    and   duly    registered    thereunder, 
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Sec. 

10310.  Obstructing  process  or  assault- 
ing officer;    punishment 

10311.  Rescuing,  etc.,  prisoner;  con- 
cealing person  from  arrest; 
punishment. 

10315.  Extortion  by  informer;  punish- 
ment. 

Perjury  defined;   punishment 

shortly  afterward  transferred  property 
worth  more  than  $25,000  and  produc- 
ing a  yearly  income  of  $1,7(X).  in  trust 
for  the  term  of  ten  years;  that  hav- 
ing been  selected  for  service,  defend- 
ant claimed  exemption  and  presented 
an  affidavit  that  his  wife  was  depend- 
ent upon  him  for  support  and  that  he 
had  no  property,  except  a  small  amount 
listed  and  his  residence,  subject  to  a 
purchase- money  mortgage  for  $6,000, 
and  no  source  of  income,  except  the 
earnings  from  his  law  practice;  that 
by  means  of  such  affidavit  defendant 
secured  exemption.  Count  2  charged 
that  such  affidavit  constituted  a  false 
statement  "as  to  fitness  and  liability" 
of  defendant  for  service,  in  violation 
of  section  6  of  the  act;  and  count  3 
that  it  constituted  the  crime  of  perjury, 
under  this  section.  Held  that  all  three 
counts  were  good  as  against  a  demur- 
rer. U.  S.  V.  Miller  (D.  0.)  249  F. 
985. 

26.  Evidence^— In  a  prosecution  for 
perjury  growing  out  of  testimony  p^' 
en  at  a  hearing  before  the  commission- 
er, where  another  was  charged  with 
using  the  mails  with  intent  to  defraud, 
the  admission  of  evidence  of  state- 
ments by  third  person  out  of  court,  rel- 
ative to  the  charges  made  through  the 
mails,  held  improperly  received;  and 
where  prosecution  introduced  diary  of 
prosecuting  witness  to  show  that  he 
could  not  have  been  at  the  place  which 
accused,  who  was  chiLrged  with  perjury, 
had  testified  that  he  was,  accused's 
counsel  is  entitled  to  examine  the  book 
to  determine  whether  it  is  a  diary.  Saf- 
ford  V.  U.  S.,  233  F.  495,  147  C  C.  A- 
381. 

Identity  of  a  person,  whether  0.  or 
W.,  who  under  the  name  of  O.,  ^th  T., 
registered  at  a  hotel,  being  in  issjie, 
on  prosecution  for  perjury,  admission 
of  letters  previously  written  in  ^* 
name  of  O.  to  T.,  only  to  aho'W  si^i" 
larity  of  character,  habits,  expressioD^ 
and  chirography  of  writer  with  those  of 
W.,  as  proved  by  witnesses  and  letters 
concededly  written  by  him,  objected  to 
as  hearsay,  was  immaterial.  SaSord 
v.  U.  S.  (C.  C.  A.)  252  F.  471. 

Testimony  of  one  to  whom  defendant 
gave  a  mortgage,  that  he  made  no  de* 
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posit  to  coyer  check  giyen  by  Mm  to 
defendant,  4ield,  on  prosecution  for 
perjury  for  statements  of  defendant  in 
supplementary  proceedings,  material, 
as  tending  to  show  the  mortgage  was 
fictitious;  and,  relative  to  admission  of 
bank's  ledger  sheets  pertaining  to  de- 
fendant's account,  offered  by  prosecu- 
tion, it  appearing  the  original  memoran- 
da, checks,  and  deposit  slips  had  been 
delivered  to  defendant,  the  court  prop- 
erly held  that  it  was  impossible  for  the 
bank  to  produce  them.  Spann  y.  U. 
S.  (C.  C.  A.)  252  F.  517. 

27.  Instructions  and  questions  for  Ju- 
ry.—In  a  criminal  prosecution,  court 
may  commit  a  witness  to  custody  of 
marshal,  where  he  denied  facts  tending 
to  incriminate  accused  which  he  had 
previously  stated  under  oath,  and  on  al- 
lowing such  witness  to  change  his  testi- 
mony, court  properly  charged  jury,  to 
scrutinize  it.     Wallace   v.   U.   S.,  243 


F.  300,  156  O.  C.  A.  80,  certiorari  de- 
nied 88  S.  Ct.  11,  245  U.  S.  650,  62  Ij. 
Ed.  531. 

Charge  fully  informing  jury  of  pre- 
sumption of  innocence,  necessity  of 
proof  beyond  reasonable  doubt,  and  that 
they  were  the  absolute  judges  of  the 
facts,  held  not  one-sided,  omitting  to 
remind  jury  of  the  defense,  though  its 
contrasting  of  the  evidence  necessarily 
showed  the  government's  case  far  the 
more  probable.  Safford  y.  U.  S.  (0.  0. 
A.)  252  F.  471. 

Instruction  leaving  it  to  the  jury  to 
determine  whether  positive  testimony 
or  circumstances  shall  prevail,  accord- 
ing as  they  believe  in  the  credibility  of 
the  witnesses,  in  view  of  the  circum- 
stances, held  proper.  Spann  v.  U.  S. 
(C.  C.  A.)  252  F.  517. 

Cited  without  definite  applioatlon, 
Collins  y.  U.  S.  (C.  C.  A.)  253  F. 
600. 


§  10305.  (Crim.  Code,  §  135.)  .  Attempting  to  influence  witness, 
juror,  cm:  o£Bcer;  punishment. 

I.  Offenses  created  by  statute  in  gen- 
erals—Any attempt  by  one  whose  con- 
duct was  being  investigated  by  the 
grand  jury  to  obstruct  such  investiga- 
tion b^  causing  his  employes  to  alter 
entries  in  his  books  is  corruptly  im- 
peding justice,,  within  this  section, 
though  no  bribery  accompanied  it.  Bos- 
selman  v.  U.  S.,  239  F.  82,  152  C.  C.  A. 
132. 


10.  influenoing  J urorw— Statements  by 
tiie  judge  during  examination  of  the 
panel  from  which  the  trial  jurors  were 
selected,  which  in  effect  charged  de- 
fendants with  tampering  with  the  jury, 
and  Which  were  not  supported  by  evi- 
dence, held  error.  Hart  v.  U.  S.,  240 
F.  Oil,  153  O.  C.  A.  597. 

12.  Punishment    as    for   eontemptw— 

Where  defendant  was  adjudged  guilty 
of  contempt  under  Judicial  Code,  f  268 
(Gomp.  St.  1916,  §  1245)  for  attempt  to 
influence  a  juror  as  to  his  verdict,  held 
that,  record  showing  no  demand  for  a 
jury  trial,  defendant  could  not  com- 
plain that  he  had  been  denied  same 
on  theory  that,  as  his  act  was  also  of- 
fense under  this  section  and  state  laws, 
he  was  entitled  to  a  trial  by  a  jury  un- 
der Act  Cong.  Oct.  15,  1914,  c.  323,  §§ 
21,  22  (Comp.  St.  1916,  §§  1245a, 
1245b),  because  section  24  (Comp.  St. 
1916,    §    1245d)    was   invalid  as   dass 


legislation.    Couts  v.  U.  S.,  249  F.  595, 
161  C.  C.  A.  521. 

i4.  Evidence.— In  a  prosecution  for 
obstructing  justice  by  altering  boolts 
material  to'  investigation  by  the  grand 
jury  of  the  charge  that  defendant  had 
shipped  illegal  articles,  those  articles 
were  admissible  in  evidence  to  show 
the  motive  in  malting  the  alterations; 
the  indictments  found  by  the  grand  jury 
in  that  inquiry  are  admissible  to  show 
what  subject  it  was  investigating;  and 
though  defendant's  employes  were  ac- 
complices, they  were  comj>etent  wit- 
nesses in  the  federal  courts,  even 
though  their  testimony  was  uncorrobo- 
rated, and  evidence  held  sufficient, 
though  circumstantial,  to  sustain  a  con- 
viction. Bosselman  v.  U.  S.,  239  F. 
82, 152  C.  C.  A.  132. 

16.  CostSd— Despite  the  amendment 
of  Rev.  St.  ft  5399,  5406,  by  this  sec- 
tion and  Comp.  St  1916,'  §  10306,  Unit- 
ed States  commissioner  is  not  a  court, 
and  costs  of  preliminary  hearing  before 
him  cannot,  under  Rev.  St.  §§  974,  1014 
(Comp.  St  1916,  §§  1615,  1674),  be  as- 
sessed against  the  defendant.  17.  S.  v. 
Schwartz  (D.  C.)  249  F.  755. 

Cited  without  definite  appiioation, 
U.  S.  y.  Stickrath  (D.  C.)  242  F.  151; 
U.  S.  V.  Briebach  (D.  0.)  245  F.  204; 
U.  S.  y.  HaU  (D.  C.)  248  F.  150. 


§  10306.  (Crim.  Code,  §  136.)     Conspiring  to  intimidate  party,  wit- 
ness, or  juror;  punishment. 

See  note  16,  under  preceding  section. 

Cited  without  definite  appiication, 
U.  S.  V.  Sticltrath  (D.  0.)  242  F.  151; 
U.  S.  y.  Briebach  (D.  0.)  245  F.  204.. 

§  10308.  (Crim.  Code,  §  138.)     Allowing  prisoner  to  escape. 

Defenses—That  sheriff,  in  charge  of      for  8  hours  a  day  for  40  daye,  that  he 
Jail,  from  charitable  motives,  released,      might  work  and  support  his  family,  a 
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prisoner  committed  to  bis  custody  by 
United  States  District  Court,  does  not 
excuse  sheriff's  contempt  in  violating 
order    of    commitment,    or   offense    of 


escape,  committed  both  under  fedenl 
and  state  law.  In  re  O'Bourke  (D.  0.) 
261  F.  768. 


§  10310.  (Crim.  Code,  §  140.)     Obstructing  process  or  assaulting 
ofiicer;   punishment. 

Cited    without    deAnite    appiicatloiip 
U.  S.  y.  Stickrath  (D.  C.)  242  F.  151. 

§  10311.  (Crinx  Code,  §  141.)     Rescuing,  etc.,  prisoner;  ccmcealing 
person  from  arrest;  punishment. 


Offensew-^An  escape  from  a  federal 
penitentiary  was  complete,  when  the 
physical  control  over  the  convict  was 
ended  by  his  flight  beyond  immediate 
active  pursuit,  and  one  subsequently 
aiding  and  assisting  him  to  escape  dis- 
covery and  arrest  was  not  aiding  his 
escape,  within  this  section.  Orth  v.  U. 
S.  (C.  0.  A.)  252  F.  566. 

Indictments— Under  this  section,  in- 
dictment charging  that  defendants  con- 
spired to  aid  and  abet  certain  persons 
held  in  custody  as  enemy  aliens  by 
virtue  of  an  order  for  their  arrest  and 
confinement  issued  by  President  under 
Rev.  St.  §§  4067-4070  (Comp.  St.  1916, 
§§  7615-7618)  and  public  proclamation 
of  a  state  of  war  between  Germany  and 
United  States,  is  sufficient,  though  not 
alleging  that  persons  in  custody  were 
alien  enemies.  De  Lacey  v.  U.  S., 
249  F.  625,  161  C.  C.  A.  535. 

Evidenced— In  a  trial  on  an  indict- 
ment under  this  section  for  aiding  one 
K.,  a  convict,  to  escape  from  a  federal 
penitentiary,    and    for    harboring    and 


concealing  him,  the  admission  of  de- 
fendant's testimony  in  his  own  behalf 
as  to  his  assistance  to  K.,  given  on  his 
trial  for  aiding  one  F.,  another  con- 
vict, was  not  a  violation  of  defendant's 
constitutional  right  not  to  be  required 
to  testify  against  himself,  where  he  was 
under  no  compulsion  to  testify  in  the 
other  trial.  Orth  v.  U.  S.  (C.  0.  A.) 
252  F.  569. 

Conviction  and  sentence^An  er- 
roneous conviction  under  this  sectioD, 
for  assisting  a  convict  to  escape  from 
a  federal  penitentiary,  did  not  affect  a 
conviction  on  a  second  count  thereon- 
der  for  harboring  and  concealing;  the 
convict,  and  would  not  require  a  new 
trial,  w^ere  the  only  prejudice  to  de- 
fendant was  a  cumulative  senteibce  of 
twelve  nkonths,  which  was  in  excess  of 
the  statutory  maximum  of  six  months 
for  a  single  offense;  but  case  will  be 
remanded  for  sentence  according  to 
law.  Orth  v.  U.  S.  (O.  0.  A.)  252  F. 
566. 


§  10315.  (Crim.  Code,  §  145.)     Extortion  by  informer;  punishment 


indlotment<— An  indictment  for  con- 
spiracy  to  violate  this  section,  by  ex- 
torting money  for  not  informing  of  a 
violation  of  a  law  of  the  United  States, 
held  sufficient.  Roberts  v.  U.  S.,  248 
F.  873,  160  C.  C.  A.  631,  certiorari 
denied  38  S.  Ct.  583,  247  U.  S.  522, 
62  L.  Ed.  1247. 

EvidenoSd^In  a  prosecution  under 
this  section,  for  using  the  mails  in  con- 
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nection  with  a  scheme  to  defraud  by 
selling  worthless  mining  stock,  evidence 
of  the  mailing  of  letters,  other  than 
those  contained  in  the  indictment,  in 
connection  with  the  scheme,  is  admiasi* 
ble  to  establish  accused's  intent.  Linn 
V.  U.  S.,  234  F.  543,  148  C.  C  A, 
309. 

Cited    without    definite    application, 
U.  S.  V.  Stickrath  (D.  C.)  242  F.  151. 
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CHAPTER    SEVEN— OFFENSES   AGAINST   THE 

CURRENCY,  COINAGE,  ETC. 


Sec. 

10320.  Using  plates  to  print  notes  with- 
out authority,  etc.;  distinok^ 
tive  paper  without  authority; 
punishment. 

10333.  Counterfeiting    gold    or    silver 

coins  or  bars;    punishment. 

10334.  Counterfeiting  minor  coins ;  pun* 

ishment. 


86C* 

10387.  Making  or  uttering  coins  resem- 
bling moiney;  punishment. 

10338.  Making  or  uttering  devices  of 
minor  coins;    punishment. 

10343.  Issue  of  search  warrant  for  sus- 
pected counterfeits,  etc.;  for- 
feiture of  seized  articles. 


§  10320.  (Crim.  Code,  §  150.)  Using  plates  to  print  notes  without 
authority,  etc.;  distinctive  paper  without  authority;  punish- 
ment. 


Validity.— Congress,  under  its  consti- 
tutional power  to  provide  for  punish- 
ment of  counterfeiting  securities  of 
United  States,  has  power  to  Interdict 
uttering  of  bank  notes  made  in  simili- 
tude of  Treasury  notes  of  the  United 
States,  and  may  make  illegal  the  pos- 
session of  such  notes  with  intention  to 
sell  or  use  them,  though  they  are  valid 


Ubc 


obligations.    Leib  v.   HaUigan,  236  F. 
82,  149  C.  C.  A.  202. 

iConfedenite  or  stats  bank  notes.— 

ider  this  section,  one  having  in  his 
possession  with  intent  to  use  or  sell 
Confederate  notes  or  state  bank  notes, 
similar  to  United  States  obligations,  for 
such  purpose  is  guilty.  Leib  v.  Halli- 
gan,  236  F.  82,  149  C.  O.  A.  292. 


§  10333.  (Crim.  Code,  §  163.)     Counterfeiting  gold  or  silver  coins 
or  bars;  punishment. 


13.  Indictment,  proof  and  variance.^ 

An  indictment  charging  defendant  with 
having  possession  of  and  uttering  coun- 
terfeited coins  resembling  the  silver 
coin  coined  at  the  mints  commonly  call- 
ed a  dollar  charged  an  offense  under 
this  section,  without  alleging  that  such 
coin  was  not  one  of  the  minor  coins  of 
the  United  States.  linningen  v.  Mor- 
gan (C.  C.  A.)  241  F.  645. 

14.  Evidence.— On  trial  for  conspiracy 
to  pass  counterfeit  coins,  evidence  of 
finding  counterfeit  coins  in  a  toilet  in 
which  one  of  the  defendants  had  been  at 
a  time  he  knew  he  was  being  watched 
held  admissible.  York  v.  U.  S.,  241  F. 
656.  154  C.  C.  A.  414. 

16.  Sentenoe^Rev.  St.  |  5457,  pro- 
vided punishment  for  counterfeiting  or 
possessing  counterfeited  coins,  etc.,  by 


a  fine  of  not  more  than  $5,000  and  by 
imprisonment  at  hard  labor  not  more 
than  10  years.  This  section  covering 
the  same  offenses  prescribes  the  same 
punishment  without  mentioning  hard 
labor.  Section  338  (Comp.  St.  1916,  { 
10512)  provides  that  the  omission  of 
the  words  "hard  labor"  from  the  pro- 
visions prescribing  the  punishment  in 
the  various  sections  of  that  act  shall 
not  deprive  the  court  of  the  power  to 
impose  hard  labor,  where  such  power 
**now  exists."  Held  that,  in  a  prose- 
cution for  possessing  and  uttering 
counterfeited  coins,  the  court  had  pow- 
er to  impose  a  sentence  at  hard  labor, 
and  that  failure  to  impose  fine  in  ad- 
dition to  imprisonment  is  not  available 
on  habeas  corpus.  liinningen  v.  Mor- 
gan, 241  F.  645.  154  0.  C.  A.  403. 


§  10334.  (Crim.  Code,  §  164.)     Counterfeiting  minor  coins;  pimish- 

ment. 

cited  without  definite  application, 
Linningen  v.  Morgan  (C.  C.  A.)  241  F. 
645. 

§  10337.  (Crim.  Code,  §  167.)    Making  or  uttering  coins  resembling 
money;  punishment. 

Evidence^— On  trial  for  conspiracy  to  ants  to  pass  such  a  coin  held  admissl- 
pass  counterfeit  coins,  evidence  of  pre-  ble  to  show  guilty  knowledge.  York  v. 
vious   attempt  by  one  of  the  defend-      U.  S.,  241  F.  656,  154  C.  C.  A.  414. 
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§  10338.  (Crim.  Code,  §  168.)     Making  or  uttering  devices  d  minor 
coins;  punishment. 

See  note  mider  preceding  section. 

§  10343.  (Crim.  Code,  §  173.)     Issue  of  search  warrant  for  suspect- 
ed counterfeits,  etc. ;  forfeiture  of  seized  articles. 

cited    without    doflnito    applieatioB« 

U.  S.  Y.  Jones  (D.  C.)  280  F.  262. 


CHAPTER  EIGHT— OFFENSES  AGAINST  THE 

POSTAL  SERVICE 


Sec. 

10360.  Stealing     post-office     property; 

•       punishment 
10362.  Breaking  into  and  entering  post- 
office. 

10364.  Stealing,    secreting,    embezzling, 

etc.,  mail  matter ;  punishment. 

10365.  Postmaster  or  postal  employ^  de- 

taining, destroying,  or  embez- 
zling mail  matter ;  punishment. 

10367.  Assaulting  mail  ^custodian  with 
intent  to  rob,  and  robbing 
mail ;    punishment. 

10371.  Obstructing  the  mail;  punish- 
ment. 

10376.  False  returns  by  postmasters  to 
increase  compensation;  pun- 
ishment. 

10381.  Obscene,    etc.,    matter    unmail- 

able ;    punishment 

10382.  Libelous  and  indecent  matter  on 

wrappers  or  envelopes. 

10383.  Lottery,  etc.,  circulars,  etc,  not 

mailable;  punishment;  venue. 
10385.  Using  mails  to  defraud  or  dis- 
tribute counterfeit  money. 
10387.  Poisons,  explosives,  etc.;  restric- 
tions on  mailing;   intoxicating 
liquors  nonmailable. 
10387a.  Use  of  mails  for  advertising  in- 
toxicating    liquors     intended 
for  prohibition  states. 


86C.  « 

10387b.  Same;    punishment 

10387c.  Same;  desigjiation  of  statei 
having  prohibition. 

10887d.  Same;  time  of  taking  effect  of 
Act 

I0887e.  Same;  ethyl  alcohol  for  goT- 
emmental  purposes ;  wine  for 
sacramental  purposes. 

10387ee.  Act  March  3, 1917,  c  162, 1 5, 
as  amended,  extended  to  Dis- 
trict of  Columbia. 

10388.  Counterfeiting,  etc.,  money  o^ 
ders ;   punishment. 

10397.  Fraudulent  use  of  ofldal  en- 
velopes;   penalty. 

10401a.  Use  of  mails ;  letters  or  writ- 
.  ing  in  violation  of  Act  de- 
clared nonmailable;  opening 
letters. 

1040ib.  Same ;  letters  or  writings  ad- 
vocating treason  declared 
nonmailable. 

10401c  Same;  using  or  attempting  to 
use  mails  or  Postal  Service 
for  transmission  of  matter  de- 
clared nonmailable  by  title; 
jurisdiction  of  offense. 

10401d.  Use  of  mails  contrary  to  Es- 
pionage Act 


§  10360.  (Crim.  Code,  §  190.)     Stealing  post-office  property;  pun- 
ishment. 


Habeas  oorptt8.^£2rror  in  convicting 
one  who  stole  stamps  from  a  post  of- 
fice, under  Comp.  St  1916,  §  10214, 
rather  than  under  this  section,  is  not 
available  on  habeas  corpus.  Morgan  y. 
Sylvester,  231  F.  886,  146  C.  O.  A.  82. 

Jury  question^In  prosecution  under 
this  section  and  Comp.  St  1916,  | 
10362,  for  breaking  into  post  office  with 
intent  to  commit  larceny,  and  for  steal- 
ing stamps  and  money  therein,  the  prop- 
erty of  the  United  States,  evidence  held 
sufficient  to  go  to  the  jury.  Coleman  y. 
U.  S.,  239  F.  711,  152  C.  C.  A.  545. 


Sentenee^Where  sentence  unposed 
for  theft  of  property  of  United  SUtes, 
was  within  this  section,  appellate  court 
cannot  treat  punishment  as  excessive 
and  showing  abuse  of  discretion  of  trial 
judge,  though  judge  admitted  he  con- 
sidered defendant's  ulterior  purpose  in 
theft  and  fact  that  he  was  guilty  of 
subornation  of  perjury.  Peterson  ▼. 
U.  S.,  246  F.  118,  158  0.  C.  A  344, 
certiorari  denied  38  S.  Ct  332»  62  L. 
Ed.  927. 


§  10362.  (Crim.  Code,  §  192.)     Breaking  into  and  entering  post- 
office. 


8I/2.  Jury  que8tion.^In  prosecution 
under  this  section  and  Comp.  St.  1916, 
§  10360,  for  breaking  into  post  office 
with  Intent  to  commit  larceny,  and  for 
stealing  stamps  and  money  therein,  the 
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property  of  the  United  States,  evidence 
held  sufficient  to  go  to  the  jury.  Cole- 
man y.  U.  S.,  239  F.  711,  152  0.  C  A 
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§  10364.  (Crim.  Code,  §  194.)     Stealing,  secreting,  embezzling,  etc., 
mail  matter ;  punishment. 


20.  Depositories  for  maii.r-Under  this 
section,  and  Rev.  St.  |  161  (Comp.  St. 
1916,  S  235),  regulation  of  Post  Office 
Department,  prescribing  what  should 
constitute  a  letter  box  within  the  Crim- 
inal Code,  are  within  the  authority  con- 
ferred upon  the  Postmaster  General, 
and  boxes  placed  in  hall  of  building  for 
receipt  of  mail  held  authorised  depos- 
itories of  mail  matter,  so  that  mail  de- 
posited in  addressee's  box  did  not  pass 
out  of  the  custody  of  the  government, 
and  beyond  the  protection  of  the  law, 
so  as  to  prevent  its  stealing  constitut- 
ing a  violation  of  this  section.  Rosen 
V.  U.  S.,  38  S.  Ct.  148,  245  U.  S.  467, 
62  L.  Ed.  406,  affirming  judgments  237 
F.  810,  151  C.  C.  A.  52,  and  Pakas  v. 
U.  S..  240  F.  350,  153  C.  O.  A.  276. 

Under  Rev.  St  f  161  (Comp.  St.  1916, 
I  235),  the  Postmaster  General  has  au* 
thority  to  designate  a  private  box  for 
the '  receipt  of  mail  as  a  letter  box, 
within  this  section;  and  a  conviction 
for  receiving  property  taken  from  let- 
ters stolen  from  a  private  box,  desig- 
nated as  a  letter  box,  is  authorized. 
Pakas  V.  U.  S.,  240  F.  350,  163  C.  C. 
A.  276. 


Act  of  taking  mail  matter  which  is 
placed  outside  a  letter  box  does  not 
fall  within  Act  March  4,  1909,  incorpo- 
rated in  this  section,  making  it  an  of- 
fense to  take  mail  matter  from  or  oat 
of  a  mail  box.  U.  S.  v.  Lophansky  (D. 
0.)  232  F.  297. 

23.  Infamous  erime.^An  attorney 
convicted  under  this  section,  of  receiv- 
ing and  concealing  $15,000  stolen  from 
the  mails,  and  sentenced  to  pay  a  fine 
of  $1,000  and  imprisonment  in  a  United 
States  penitentiary  for  four  years  at 
hard  labor,  was  convicted  of  a  crime 
involving  "moral  turpitude,"  and  hence 
was  properly  suspended  under  Code 
Civ.  Proc.  Cal.  {  287.  In  re  Thomp- 
son (Cal.  App.)  174  P.  86. 

25.  Indietment,  proof,  and  variance. 

—An '  indictment,  charging  theft  from 
the  mails,  which  laid  the  date  of  the 
theft  at  a  time  after  the  filing  of  in- 
dictment, is  not  subject  to  general  de- 
murrer, where  true  date  appeared  from 
other  averments.  Adams  v.  U.  S.,  246 
F.  830,  169  C.  C.  A.  132. 


§  10365.  (Crim.  Code,  §  195.)     Postmaster  or  postal  employ6  de- 
taining, destroying,  or  embezzling  mail  matter;  punishment. 


12.  Decoy  letters  or  packages.^De- 

coy  letters,  mailed  by  post  office  in- 
spectors, are  letters  intended  to  be 
conveyed  by  mail,  within  this  section. 
McShann  v.  U.  S.,  231  F.  923,  146  C. 
C.  A.  119. 

15.  Indictment  or  Information,  and 
Issues,  proof,  and  variance^FoUowing 
language  of  statute,  see  §  1691,  note 
51. 


Under  Rev.  St.  §  1024  (Comp.  St 
1916,  §  1690),  United  States  may  in 
one  indictment  join  two  charges  of 
embezzlement  against  cashier  of  post 
office;  one  embezzlement  of  money,  and 
the  other  embezzlement  of  stamps, 
property  of  United  States.  McNeil  v. 
U.  S.,  246  F.  827,  159  C.  C.  A.  129. 


§  10367.  (Crim.  Code,  §  197.)     Assaulting  mail  custodian  with  in- 
tent to  rob,  and  robbing  mail;   punishment. 


Indictment.— An  indictment  for  con- 
spiracy by  force  and  violence  to  rob 
a  person  named  of  certain  mail  mat- 
ter, constituting  a  part  of  the  United 
States  mails  under  control  of  the  post 
office  establishment,  and  in  the  lawful 
custody  of  such  person,  held  sufficient- 
ly specific.  Vane  v.  U.  S.  (C.  C.  A.) 
254  F.  28. 


Proof  and  varianoe.^Under  Penal 
Code,  §  332  (Comp.  St.  1916,  §  10506), 
making  one  who  aids  and  abets  the 
commission  of  a  crime  a  principal,  an 
indictment  under  this  section,  directly 
charging  defendant  with  robbery  of 
the  mails,  is  supported  by  evidence  that 
he  aided  and  abetted  such  robbery. 
Vane  v.  U.  S.  (C.  C.  A.)  254  F.  32. 


§  10371.  (Crim.  Code»  §  201.)     Obstructing  the  mail;  punishment. 

Cited    without    definite    application, 

U.  S.  V.  Stickrath  (D.  C.)  242  F.  151. 

§  10376.  (Crinj.  Code,  §  206.)     False  returns  by  postmasters  to  in- 
crease compensation;   ptmishment. 


Evidence.— On  trial  of  a  postmaster 
for  presenting  a  false  account  in  re- 
porting excessive  postage  cancellations, 
testimony  of  an  inspector,  from  ex- 
amination of  the  records  of  many  offi- 
ces of  the  same  class,  as  to  the  ratio 
of  sales  of  stamps  to  cancellations,  and 
also    that    there    were    no    industrial 


plants  in  defendant's  town  likely  to 
receive  stamps  from  other  places,  and 
his  testimony  from  the  records  of  de- 
fendant's office,  as  to  the  relation  of 
sales  to  cancellations  before  his  in- 
cumbency, held  not  incompetent  as 
conclusions.  Kenney  v.  U.  S.  (C.  C.  A.) 
254  F.  262. 
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§  10381.  (Crim.  Code,  §  211,  as  amended.  Act  March  4,  1911,  c 
241,  §  2.)     Obscene,  etc.,  matter  unmailable;    punishmeat 

shown  as  a  defense.    Magon  t.  U.  S., 
248  F.  201,  160  C.  C.  A.  279. 

1 61/2-  Mailing  letter  to  self^Tbe 
sending  of  an  obscene  letter  tbrougb 
the  mails  to  the  sender  himself  is  not 
an  offense,  though  intended  to  furnish 
basis  for  a  charge  against  another. 
U.  S.  V.  Reinheimer  (D.  C.)  233  F.  545. 

20.  Part  of  mall  matter  nnofejeetloi- 
aMOd— 'For  matter  to  be  nonmailable 
within  this  section,  it  is  not  necessary 
that  the  entire  contents  of  the  writing 
fall  within  the  statute.  U.  S.  y.  Klau- 
der  (D.  O.)  240  F.  501. 

351/2-  Review  of  Postmaster  Ceaer- 
al's  actio Rd^Ezdusion  of  publications 
from  mails  by  Postmaster  General  as 
obscene,  lewd,  or  lascivious,  under  this 
section,  is  not  question  reviewable  by 
courts,  except  in  cases  where  judgment 
of  Postmaster  General  has  been  wholly 
arbitrary  and  without  foundation.  An- 
derson V.  Patten  (D.  O.)  247  F.  382. 

36.  Indlctmeiit,  proof,  and  viiltnoe^ 
Indictment  for  mailing  information  con- 
cerning abortions  h^d  required  to 
charge  that  apparently  innocuous  words 
were  used  in  wrongful  sense,  and  to 
allege  facts  justifying  the  charge,  and 
was  fatally  defective, ,  because  not  al- 
leging or  showing  intent  to  give  infor- 
mation as  to  where  or  by  whom  abor- 
tion would  be  produced,  but  only  where 
it  might  be  produced.-  Bours  v.  U.  S., 
229  F.  960, 144  C.  C.  A.  242. 

In  a  prosecution  under  this  section, 
for  mailing  a  letter  containing  informa- 
tion relating  to  the  procuring  of  an 
abortion,  the  indictdient  held  sufficient 
Wetzel  V.  U.  S.,  233  F.  984,  147  C.  C. 
A.  658. 

An  indictment  alleging  that  defend- 
ants knowingly,  willfully,  unlawfully, 
and  feloniously  deposited  in  the  post 
office  certain  indecent  newspapers,  in 
violation  of  this  section,  is  sufficient, 
without  a  specific  allegation  that  de- 
fendants knew  that  the  papers  contain- 
ed indecent  matter  or  comprehended 
its  import,  and  though  not  alleging  P^' 
pers  were  addressed  to  any  particular 
individuals.  Magon  v.  U.  8.,  248  F. 
201,  160  C.  0.  A.  270. 

Indictment  charging  violation  of  this 
section,  in  that  defendant  deposited  is 
mails  matter  giving  information  from 
whom,  etc.,  contraconceptives  might  be 
procured,  held  to  charge  offense  vith 
sufficient  certainty.  Pilson"  v.  U.  S.,  249 
F.  328,  161  O.  0.  A.  336. 

Indictment  under  this  sectioiii  ^^^ 
mailing  obscene  matter  held  su^ci^^ 
Lockhart  v.  U.  S.  (C.  O.  A.)  250  F.  61?- 

A  count  charging  a  violation  of  this 
aection,  by  mailing  obscene  matter,  et&, 
was  properly  joined  in  one  indi<^^J 
with  a  count  under  Comp.  St  X91^*  ^ 
10382,  charging  the  mailing  of  ^  ^' 
velope  bearing  defamatory  and  o1)Bces^ 


6.  Meaning    of    "obscene,"    "lewd," 
"iMclvlous,"     and     "indecent."— Under 

this  section,  which,  after  declaring  in- 
decent matter  shall  not  be  mailable, 
provides  that  "indecent"  shall  include 
matter  tending  to  incite  murder  or  as- 
sassination is  sufficiently  definite  to 
sustain  a  prosecution  for  depositing 
for  mailing  matter  having  the  tendency 
to  incite  those  crimes.  Magon  v.  U. 
S.,  248  F.  201,  160  O.  0.  A.  279. 

7.  Obscene,  lewd,  and  lascivious  let- 

tersw— Under  this  section,  letter,  lan- 
guage of  which  was  calculated  to 
arouse,  or  implant  in  minds  of  those 
into  whose  hands  it  might  come,  lewd 
or  lascivious  thoughts,  or  have  tend- 
ency to  deprave  or  corrupt  morals,  is 
nonmailable,  Grifiin  v.  U.  S.,  248  F. 
0,  160  C.  O.  A.  146. 

Under  this  section,  letters  which  are 
merely  scandalous  or  vulgar  are  not 
within  the  statute;  but,  if  the  lan- 
*  guage  used  must  have  an  immoral  ef- 
fect and  is  calculated  to  deprave,  it 
falls  within  the  provision.  U.  S.  v. 
Klauder  (D.  C.)  240  F.  501. 

Under  this  section,  the  mailing  of 
an  inclosed  letter  charging  the  recipi- 
ent with  being  a  prostitute,  the  mother 
of  a  bastard,  and  threatening  to  tell 
her  bastard  child  and  her  husband,  was 
an  offense,  U.  S.  v.  Davidson  (D.  O.) 
244  F.  523. 

'  10.  Giving  Information  or  notice  as  to 
preventing  conception  or  procuring 
abortion  or  mailing  article  to  be  used 

therefor^— Though  no  promise  to  oper- 
ate is  essential,  a  positive  intent  that 
the  act  will  be  done  must  be  indicated; 
but  that  intent  need  not  appear  from 
the  document  itself.  Bours  v.  U.  S., 
229  F.  960,  144  O.  O.  A.  242. 

"Abortion,"  in  this  section,  is  to  be 
taken  in  general  medical  sense,  irre- 
spective of  local  statutes;  but,  despite 
this  section,  a  physician  may  lawfully 
use  mails  to  give  information  respect- 
ing abortions  necessary  to  save  life. 
Id. 

Violation  of  this  section,  by  mailing  a 
letter  giving  information  to  promote 
abortion,  is  a  crime  involving  "moral 
turpitude,"  within  Act  June  3,  1896,  so 
as  to  justify  revocation  of  the  license 
of  a  physician  convicted  of  such  crime. 
Kemp  V.  Board  of  Medical  Sup'rs,  40 
App.  D.  C.  173. 

13.  Intent.— Where  defendants,  who 
deposited  in  the  post  office  newspapers 
alleged  to  be  indecent,  as  having  a 
tendency  to  incite  murder  or  assassi- 
nation, were  both  familiar  with  the  ar- 
ticles; it  is  not  necessary,  in  prosecu- 
tion for  violation  of  this  section,  to 
show  any  specific  intent  on  the  part  of 
defendants  to  incite  murder  or  assassi- 
nation;  nor  can  lack  of  such  intent  be 
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matter.    TJ.  S.  v.  Davidson  (D.  C.)  244 
F.  523. 

37.  Evidenoew— On  trial  for  sending 
indecent  letter  through  the  mails,  in  vi- 
olation of  this  section,  evidence  as  to 
addressee's  reputation  for  chastity  held 
properly  excluded.  Bobbins  v.  U.  S., 
229  F.  987,  144  C.  C.  A.  200. 

In  prosecution  for  violating  this  sec- 
tion by  depositing  in  mails  letter  and 
circular  giving  information  as  to  where, 
how,  and  from  whom  contraconceptives 
could  be  obtained,  evidence  held  suffi- 
cient to  warrant  conviction.  Pilson  v. 
U.  S.,  249  F.  328,  161  C  0.  A.  336. 

In  proceeding  to  restrain  Postmas- 
ter General  from  denying  use  of  mails 
under  this  section,  to  publication  on 
ground  that  it  was  obscene,  lewd,  or 
lascivious,  evidence  held  to  warrant  ex- 
clusion of  articles  on  ground  that  they 
were  salacious  in  their  character.  An- 
derson V.  Patten  (D.  C.)  247  P.  382. 

38.  Trial.— In  a  prosecution  for  vio- 
lating this  section  by  depositing  in  the 
mails,  matter  of  an  indecent  character, 
the  question  first  is  for  the  court 
whether  the  language  can  have  the 
tendency  attributed  to  it,  and  then  for 
the  jury  to  determine  whether  it  has 
such  tendency  in  fact.  Magon  v.  U. 
S..  248  F.  201,  160  O.  C.  A.  279. 


331/2.  Jury  q  u  •$  1 1  6  iid— Question 
whether  letter  violated  this  section,  as 
being  obscene,  lewd,  and  lascivious 
held  for  jury;  letter  itself  being  sus- 
ceptible of  that  construction.  Parish 
y.  U.  S.,  247  F.  40,  159  O.  C.  A.  258. 

A  paper  attacking  immoralities  of 
named  priests  held  not  as  a  matter  of 
law  to  fall  without  this  section.  U. 
S.  V.  Klauder  (D.  G.)  240  F.  501. 

40.  Appealrf^Where  sentence  im- 
posed did  not  exceed  that  which  might 
be  imposed  for  a  single  conviction  for 
violating  this  section,  accused  cannot 
complain  of  overruling  of  his  motion 
to  compel  government  to  elect  under 
which  count  of  indictment  it  would 
proceed.  Wetzel  v.  U.  S.,  233  P.  984, 
147  C.  C.  A.  668. 

In  prosecution  for  knowingly  and 
willfully  depositing,  in  mails  nonmail- 
able matter  directed  to  woman,  rejec- 
tion of  testimony  that  there  were  oth- 
ers who  were  angiy  at  her  and  had 
more  motive  than  defendant  is  not  re- 
viewable, where  it  was  not  offered  in 
connection  with  other  evidence  show- 
ing opportunity  on  part  of  such  per- 
sons. Griffin  v.  U.  S.,  248  F.  6,  160 
C.  C.  A.  146. 

Cited  without  definite  application, 
U.  S.  V.  SUckrath  (D.  C.)  242  F.  151. 


§  10382.  (Crim.  Code,  §  212.)     Libelous  and  indecent  matter  on 
postal  cards,  wrappers  or  envelopes. 


5.  IMatter  printed,  stamped,  or  delin- 
eated on  cover  or  wrapper  In  general. 

—Under  this  section  the  mailing  of  a 
postpaid  envelope  addressed  to  "Mrs. 
W.  Martin,  Proa.,  Gare  Mrs.  Free- 
born, 14  Walworth  Street,  Gity,"  wag 
not  an  offense.  U.  S.  v.  Davidson  (D. 
G.)    244  F.  523. 

12.  Postal  oardSi^Under  this  section, 
post  cards  tending  to  reflect  injuri- 
ously upon  character  and  conduct  of 
woman  to  whom  they  were  addressed, 
and  which  contained  language  of  scur- 
rilous and  defamatory  character,  are 
nonmaUable.  Griffin  v.  U.  S.,  248  F.  6, 
100  G.  O.  A.  146.  .        ^ 


Postal  cards  threatening  suit,  etc., 
are  not  mailable  under  this  section, 
denouncing  the  offense  of  mailing  pos- 
tal cards  on  which  is  written  language 
of  a  threatening  character  or  calcu- 
lated to  reflect  on  the  character  of 
another.  U.  S.  v.  Prendergast  (D.  G.) 
237  F.  410. 

IS.  indlctmenti^— A  count  charging  a 
violation  of  Gomp.  St.  1016,  {  10881, 
by  mailing  obscene  matter,  etc.,  was 
properly  joined  in  one  indictment  with 
a  count  under  this  section  charging 
the  mailing  of  an  envelope  bearing  de- 
famatory and  obscene  matter.  U.  S. 
V.  Davidson  (D.  G.)  244  F.  523. 


§  10383.  (Crim.  Code,  §  213.)     Lottery,  etc.,  circulars,  etc.,  not 
mailable;   punishment;  venue. 


3.  Construetion  of  statute  in  gen- 
eral.—This  section  is  highly  penal,  and 
not  susceptible  of  liberal  construction, 
bringing  within  its  prohibitions  matter 
not  clearly  within  its  terms.  Post 
Pub.  Go.  V.  Murray,  230  F.  773,  145 
G.  C.  A.  83,  certiorari  denied  Murray 
V.  Post  Pub.  Go.,  36  S.  Gt  725,  241 
U.  S.  675,  60  L.  Ed.  1232. 

8.  What  constitutes  lottery Mn  gener- 
als—See note  15,  under  this  section. 

11.  Guessing  oontests^Newspaper 
advertisement  oH^ering  prizes  to  per- 
sons identifying  photographs  as  pub- 
lished held  not  unmailable,  under  thia 
section,  as  advertisement  of  lottery, 
gift  enterprise,  or  scheme  offering 
prizes  dependent  upon  lot  or  chance* 


Post  Pub.  Co.  V.  Murray,  230  F.  773, 
145  G.  G.  A.  83,  certiorari  denied  Mur- 
ray V.  Post  Pub.  Go.,  36  S.  Gt.  725, 
241  U.  S.  675.  60  L.  Ed.  1232. 

15.  Schemes  to  Increase  newspaper 
clrouiation.— A  newspaper  advertised 
that  its  photographers  would  take  pic- 
tures of  women  shoppers  and  publish 
the  pictures  with  the  heads  cut  off, 
and  that  $5  would  be  paid  to  each 
lady  photographed  who  identified  her 
photo.  Held,  that  this  was  not  with- 
in the  statute,  as  the  particular  kind 
of  chance  involved  in  the  advertise- 
ment did  not  require  a  parting  with 
anything  by  members  of  the  public  for 
the  prize  offered,  and  it  did  not  amount 
to  a  "lottery  scheme/'  as  a  lottery  in- 
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▼olves  a  scheme  for  raising  money  by 
selling  chances  to  share  in  a  distri- 
bution of  prizes,  or  a  scheme  for  the 
distribution  of  prizes  by  chance  among 
persons  purchasing  tickets,  while  a 
"gift      enterprise"      contemplates      a 


scheme  in  which  presents  are  given 
as  an  inducement  to  members  of  the 
public  to  part  with  their  money.  Post 
Pub.  Co.  ▼.  Murray  (C.  C.  A.)  230  P. 
773. 


§  10385.  (Crim.  Code,  §  215.)     Using  mails  to  defraud  or  distribute 
counterfeit  money. 


3.  Constitutionality^The  mailing  of 
letters  in  execution  of  a  scheme  to 
defraud  could  be  made  a  criminal  of- 
fense, as  was  done  by  this  section, 
though  the  fraudulent  scheme  be  out- 
side the  jurisdiction  of  Congress;  nor 
is  the  section  unconstitutional  as  im- 
posing cruel  and  unusual  punishment 
and  excessive  fines  because  mailing  of 
each  letter  in  execution  of  scheme  to 
defraud  is  made  a  separate  offense. 
Badders  v.  U.  8.,  36  S.  Ct.  367,  240 
U.  S.  391,  60  li.  Ed.  706. 

5.  Nature  and  eiements  of  offense  In 
general^^Life  insurance  agent  who  de- 
livered fraudulent  death  claim  to  his 
superior  officer  knowing  that  claim 
would  be  mailed  by  latter  in  course  of 
business  to  home  office  is  liable  under 
this  section,  for  devising  scheme  to  de- 
fraud by  use  of  mails.  U.  S.  v.  Kenof- 
skey,  37  S.  Ct.  438,  243  U.  S.  440,  61 
L.  Ed.  836,  reversing  judgment  (D.  C.) 
236  F.  1019. 

'  Jb'hysician,  acting  as  assistant  to  one 
of  physicians  engaged  in  scheme  to  de- 
fraud and  aa  consulting  physician,  held 
so  connected  with  the  scheme  and 
chargeable  with  knowledge  of  its  illegal- 
ity as  to  justify  a  verdict  of  guilty. 
Hughes  y.  U.  S.,  231  F.  50, 145  C.  C.  A. 
238. 

The  use  of  the  mails  in  furtherance  of 
a  scheme  to  defraud  may  constitute  an 
offense  under  this  section,  although  the 
scheme  had  no  relation  to  the  laws  of 
the  United  States,  and  the  use  of  the 
mails  was  incidental  and  unpremedi- 
tated. Hendrey  v.  U.  S.,  233  F.  5,  147 
C.  C.  A.  75. 

Where,  by  organizing  a  corporation, 
accused  intended  to  defraud  stockhold- 
ers, the  legality  of  the  corporation's  ob- 
ject and  charter  purpose  is  no  defense 
to  prosecution  for  using  the  mails  in 
connection  with  the  scheme  to  defraud. 
WatUngton  v.  U.  S.,  233  F.  247,  147 
C.  C.  A.  253. 

It  is  not  essential  to  conviction  that 
false  representations  made  to  prospec- 
tive purchasers  amounted  actually  to 
substantial  deception.  Chambers  v.  U. 
S.,  237  F.  513,  150  C.  O.  A.  395. 

Offense  of  using  malls  in  connection 
with  scheme  to  defraud,  in  violation  of 
this  section,  is  entirely  different  from 
conspiracy,  and  the  offense  of  obtaining 
goods  under  false  pretenses.  Schwartz- 
berg  ▼.  U.  S.,  241  F.  348,  154  C.  C.  A. 
228. 

This  section  condemns  schemes  to  de- 
fraud by  false  pretenses  in  prosecution 
of  established  business,  legitimate  if 
honestly  conducted;  but  a  bank  presi- 
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dent  held  not  charged  with  knowledge 
of  contents  of  bank's  books,  nor  contents 
of  report  sworn  to  before  him  as  notary 
public.  Sparks  v.  U.  S.,  241  F.  777. 
154  C.  C.  A.  479. 

That  use  of  mails  in  execution  of 
scheme  to  defraud  was  in  reply  to  de- 
coy letters  held  not  a  defense  where 
they  were  written  to  detect,  and  not  to 
suggest  the  commission  of,  a  crime. 
Freeman  ▼.  U.  S.,  243  F.  353, 156  C.  a 
A.  133. 

In  prosecution  under  this  secticm,  let- 
ters set  out  in  an  indictment  had  power 
or  tendency  to  execute  alleged  scheme, 
and  they  need  not  be  to  or  from  intended 
victim.  Freeman  v.  U.  S.,  244  F.  1, 
156  C.  C.  A.  429,  certiorai  denied,  38  S. 
Ct  12,  245  U.  S.  654,  62  L.  Ed.  533. 

That  after  defendants  received  ad- 
vance payments  for  collection  of  claims 
which  they  knew  to  be  worthless  they 
attempted  to  make  collections  would 
be  no  excuse.    Id. 

It  was  not  essential  to  prove  that 
scheme  contemplated  use  of  mails,  if 
mails  were  in  fact  used;  and  where  <tt- 
ecution  of  scheme  to  defraud  would 
have  been  utterly  impossible  without 
use  of  mails,  all  who  participated  would 
be  guilty,  although  not  actually  using 
mails.    Id. 

It  is  not  necessary  that  nothing  is  to 
be  given  in  return  for  money.   Id. 

Use  of  mails  for  assisting  in  retain- 
ing money  or  conveying  to  victim  as- 
surances calculated  to  lull  him  into  in- 
action is  within  this  section.    Id. 

That  contract  with  victims  had  three 
years  in  which  to  run  did  not  make  de- 
fendants immune  from  prosecution  for 
su^  period.    Id. 

In  prosecution  for  violating  this  sec- 
tion by  using  the  mails  in  connection 
with  scheme  to  defraud,  the  government, 
in  order  to  convict,  must  establish  that 
defendant  entered  into  scheme  charged, 
that  he  Intended  to  defraud,  and  that 
for  purpose  of  executing  his  scheme  he 
used  the  mails.  Bowers  v.  U.  S.,  244 
F.  641,  157  C.  O.  A.  89. 

Though  defendant  did  not  participate 
in  fraud  whereby  otJiers  obtained  checks 
and  drafts,  he  was  guilty  of  a  viola- 
tion of  this  section,  where  he  attempted 
to  collect  checks,  and  for  that  purpose 
deposited  them  with  a  bank  which  trans- 
mitted them  through  mails.  Spear  v. 
U.  S.,  246  F.  250,  158  C.  C.  A.  410,  ce^ 
tiorari  denied,  38  S.  Ct  335,  62  L.  Ed. 
929. 

For  conviction  under  this  section,  de- 
fendants, when  forming  the  scheme,  need 
not  have  known  the  person  named  i& 
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the  indictment  as  defraaded  or  intend- 
ed to  be  defrauded,  but  are  presumed  H 
matter  of  law  to  have  intended  to  de- 
fraud all  who  should  deal  with  them 
pursuant  to  the  scheme.  Bonfoey  ▼. 
U.  S.  (O.  C.  A.)  262  F.  802. 

51/2.  —  Intent^Where  accused 
used  the  mails  to  dispose  of  corporate 
stock  and  subsequently  appropriated 
the  property  of  the  corporation,  he  is 
not  guilty  of  using  the  mails  with  in- 
tent to  defraud,  unless  there  was  a 
fraudulent  intent  at  the  time  the  mails 
were  used.  Watlington  t.  U.  S.,  233  F. 
247,  147  C.  0.  A.  253. 

In  prosecution  for  devising  scheme 
and  using  the  mails  in  connection  with 
scheme  to  defraud  by  disposing  of  land 
by  false  representations,  held  no  defense 
that  defendants  did  not  intend  to  de- 
fraud by  failing  to  give  the  purchasers 
land  worth  the  money  paid ;  and  j^here 
several  devised  scheme  to  defraud,  in- 
tending to  execute  it  by  means  of  cor- 
respondence through  the  mails,  and  pur- 
suant to  scheme  one  of  several  defend- 
ants prepared  and  mailed  letters  intend- 
ed to  carry  out  the  scheme^  the  others 
are  bound  by  his  acts,  being  partners  in 
his  criminal  intent  Chambers  v.  U.  S., 
237  F.  513,  150  0.  O.  A.  395. 

Bank's  actual  solvency  and  ultimate 
collectibility  of  loans  to  it  held  not  con- 
clusive against  intent  to  defraud  by 
false  reports  as  part  of  scheme  in  which 
mails  were  used.  Sparks  y.  U.  S.,  241 
F.  777,  154  C.  C.  A.  479. 

7.  Scheme  er  artiflee  to  defraudi^ 
Persons  using  false  representations  in 
sale  of  farms  held  engaged  in  scheme  to 
defraud  within  this  section.  U.  S.  v. 
New  South  Farm  &  Home  Co.,  36  S.  Ot. 
505,  241  U.  S.  64,  60  L.  Ed.  890. 

A  scheme  to  get  money  by  making 
promises  which  there  is  no  intention  to 
perform  is  one  to  defraud  by  fraudu- 
lent promises,  within  this  section.  U. 
8.  Y.  Ck>myns,  89  S.  Ct  98,  63  L.  E2d. 

Scheme  to  obtain  money  from  patients 
by  furnishing  medicine  or  treatment 
^thout  regard  to  patient's  needs,  held 
a  scheme  to  defraud,  within  this  sec- 
tion. Hughes  V.  U.  S.,  231  F.  50,  145 
C.  C.  A.  238.     ^ 

This  section  construed  with  respect  to 
the  nature  of  the  schemes  embraced 
therein.  Mbffatt  v.  U.  S.,  232  F. 
522,  146  O.  C.  A.  480. 

Under  this  section,  it  is  not  necessary 
that  scheme  alleged  appear  on  its  face 
to  be  fraudulent ;  it  being  sufficient  that 
it  is  a  scheme  reasonably  calculated  to 
deceive  persons  of  ordinary  comprehen- 
sion. Oesting  v.  U.  S.,  234  F.  304,  148 
C.  C.  A.  206. 

To  constitute  the  offense  denounced  by 
this  section,  it  is  not  essential  that  the 
scheme  meet  with  success,  or  result  in 
gain  to  the  perpetrator  or  loss  to  an- 
other,   linn  V.  U.  S.,  234  F.  543,  148 

0>    0«    ^.  oUv. 

Making  false  promises  to  obtain  things 
of  value,  and  use  of  mails  in  pursuance 


of  the  fraudulent  scheme,  held  all  the 
essential  elements  of  the  offense  of  us- 
ing the  mails  in  execution  of  fraudu- 
lent scheme;  and  notwithstanding  con- 
stitutional provision  as  to  religious  free- 
dom, it  was  an  offense  to  pretend  to  be- 
lieve in  supernatural  powers  for  the 
purpose  of  procuring  money  and  to  use 
the  mails  in  pursuance  of  such  purpose. 
New  y.  U.  S.,  245  F.  710,  158  C.  C. 
A.  112,  certiorari  denied  38  S.  Ot.  334, 
62  li.  Ed.  928. 

Where  defendant,  who  made  a  com- 
pound under  the  name  of  a  rare  and 
high-priced  drug,  used  the  mails  for  the 
purpose  of  ordering  his  materials,  such 
use  of  the  mails  falls  within  this  sec- 
tion. Edwards  v.  U.  S.,  249  F.  686, 161 
C.  G.  A.  596,  certiorari  denied  39  S. 
Ct  7,  63  L.  Ed.  — . 

To  sustain  a  conviction  under  this 
section,  proof  only  of  the  devising  of  the 
scheme  or  artifice  to  defraud,  without 
proof  that  any  one  was  defrauded,  is 
sufficient  Le  More  v.  U.  S.  (O.  O.  A.) 
253  F.  887. 

A  scheme  to  defraud  may  consist  of 
the  making  of  false  pretenses  as  to  sol- 
vency and  the  doing  of  a  legitimate  busi- 
ness for  the  purpose  of  obtaining  prop- 
erty of  others  on  credit  without  intend- 
ing to  pay  for  the  same.  U.  S.  v.  Akers 
(D.  O.)  232  F.  963. 

Practices  may  be  indulged  in  which 
can  be  characterized  as  fraudulent,  yet 
do  not  fall  wi^in  statutes  denouncing 
offense  of  using  mails  in  connection  with 
a  scheme  to  defraud;  such  offense  re- 
quiring scheme  to  be  fraudulent  in  its 
inception.  U.  S.  v.  Bachman  (D.  C.) 
246  F.  1009. 

9.  Honestly  Mlevlng  repreeentatlons 
and  having  reasonaMe  grounds  there- 
for as  constituting   defense.— Guilt  of 

defendants,  charged  with  using  mails 
in  furtherance  of  scheme  to  defraud, 
held  dependent  on  their  actual  belief 
and  intent  in  cbnnection  with  acts 
which  might  have  been  fraudulent,  or 
merely  improvident  or  reckless  banking. 
McDonald  v.  U.  8.,  241  F.  793,  154  C. 
0.  A.  495. 

10.  Llmltatfons^—Prosecution  under 
this  section  is  not  barred  though 
scheme  originated  more  than  three 
years  before  finding  of  indictment, 
where  mails  were  within  that  time  used 
in  connection  with  scheme.  Bowers  v. 
U.  S.,  244  F.  641,  157  O.  C.  A.  89. 

11.  Venue  and  place  of  trial  In  gen- 
eral.—The  District  Court  for  Ohio  held 
to  have  jurisdiction  under  Comp.  St. 
1916,  f  10201,  and  Rev.  St  f  731,  of 
a  prosecution  for  a  conspiracy  to  use 
mails  to  defraud  where  some  of  the 
overt  acts  occurred  in  Ohio  and  others 
in  Michigan.  Shea  v.  U.  S.,  236  F.  97, 
149  C.  C.  A.  307. 

121/2-  Search  warrants.— District 

Judge  and  United  States  commissioner 
held  without  authority  to  issue  warrant 
to    search    for   letters,    writings,    etc., 
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used  or  intended  to  be  used  in  connec- 
tion with  fraudulent  use  of  mails.  U.  S. 
V.  Jones  (D.  C.)  230  F.  262. 

13.  Indictment— Form,  requisltest  and 
sufficiency  in  general  .^Indictment  for 
using  mails  in  execution  or  attempted 
execution  of  scheme  to  defraud  bank 
held  not  defective  for  failure  to  allege 
incorporation  of  bank,  in  view  of  Rev. 
St.  §  1025  (Comp.  St.  1916,  f  1691). 
McClendon  v.  U.  S.,  229  F.  523,  143  O. 
C.  A.  591. 

Indictment  for  fraudulent  use  of  the 
mails,  alleging  that  further  description 
of  envelope  inclosing  letter  was  un- 
known to  the  grand  jury,  held  not  de- 
fective for  failure  to  allege  to  whom  it 
was  addressed,  nor  because  party  in- 
tended to  be  defrauded  was  described  as 
the  estate  of  R.     Id. 

An  indictment,  after  alleging  that  de- 
fendants fraudulently,  knowingly,  and 
unlawfully  devised  a  scheme  and  artifice 
to  defraud  persons  and  classes  of  per- 
sons therein  mentioned  and  described 
and  the  public  in  general,  and  for  ob- 
taining money  and  property  by  means 
of  false  and  fraudulent  pretenses  and 
promises  from  such  persons  and  class- 
es of  persons  and  the  public  in  general, 
and  tiiereby  defrauding  them,  set  forth 
with  great  detail  the  character  of  the 
scheme  and  falsified  the  averments  by 
proper  allegations.  Held,  that  the  in- 
dictment was  sufficient,  especially  when 
attacked  only  by  motion  in  arrest  of 
judgment.    Gardner  v.  U.  S.  (C.  C.  A.) 

230  F.  575. 

Indictment  for  conspiracy  to  defraud 
the  United  States  out  of  customs  duties 
on  imported  coal  by  false  weights  held 
sufficient,  in  absence  of  objection  before 
trial  or  to  testimony  or  request,  to  lim- 
it scope  of  the  charge.    Smith  v.  U.  S., 

231  F.  25,  145  C.  0.  A.  213. 

An  indictment  under  this  section  for 
using  the  mails  to  defraud  a  class  de- 
scribed as  particularly  as  possible,  but 
not  naming  individtials  or  stating  that 
their  names  were  unknown,  held  suffi- 
cient; and  the  words  "as  aforesaid," 
in  a  paragraph  alleging  facts  not  pre- 
viously mentioned,  are  surplusage.  Fin- 
negan  v.  U.  S.,  231  F.  561,  145  C.  0. 

A,  447. 

An  indictment  under  this  section  held 
sufficient.  Moffatt  v.  U.  S.,  232  F.  522, 
146  C  O.  A.  480 ;    Samuels  v.  U.  S., 

232  F.  536.  146  C.  C  A.  494 ;  Hendrey 
V.  U.  S.,  233  F.  5,  147  O.  C.  A.  75; 
Rjddell  V.  U.  S.,  244  F.  695,  157  C. 
C  A.  143,  certiorari  denied  38  S.  Ct. 
134,  245  U.   S.  608,  62  L.  Ed.  539. 

Indictment  for  conspiracy  to  use  mails 
in  furtherance  of  scheme  to  defraud  held 
to  sufficiently  show  that  use  of  mails 
was  part  of  conspiracy,  and  was  good 
against  objection  that  charges  as  to  use 
of  post  office  could  not  strengthen  the 
charge  of  conspiracyi  McKelvey  v.  U. 
S.,  241  F.  801,  154  O.  0.  A.  503. 

Indictment  charging  conspiracy  to  vio- 
late and  violation  of  this  section,  'with 
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reference  to  illegal  use  of  mails,  held 
not  bad  for  failure  to  state  that  collec- 
tion agency  through  which  defendants 
realized  on  scheme  was  corporation,  etc, 
or  show  relation  of  defendants  to  agen- 
cy. Freeman  v.  U.  S.,  244  F.  1,  156 
C.  C.  A.  429.  certiorari  denied,  38  S. 
Ct  12,  245  U.  S.  654,  62  L.  Ed.  533. 

Indictment  held  sufficiently  definite  to 
disclose  that  it  charged  offense  of  vio- 
lating this  section.  Bowers  v.  U.  8., 
244  F.  641,  157  C.  C.  A.  89. 

There  is  no  conflict  between  "tenor" 
and  **in  substance"  in  indictment  for 
use  oi  mails  to  defraud,  introdncing  con- 
tract with  the  words,  "a  contract  of 
tenor  in  substance  as  follows."  White- 
head V.  U.  S.,  245  F.  385,  157  C.  C.  A. 
547,  certiorari  denied  38  S.  CL  191,  245 
XJ.  S.  670,  62  L.  Ed.  540. 

Indictment  for  fraudulent  use  of  mails 
held  insufficient,  though  representations 
as  to  value  of  lots  were  alleged  to  be 
false,  as  real  value,  or  that  the  lots 
were  valueless,  was  not  shown.  U.  S. 
V.  Schwarz  (D.  C)  230  F.  537.       ' 

An  indictment  for  using  the  maila  to 
defraud  held  insufficient.  U.  S.  v.  Dale 
(D.  C.)  230  F.  750. 

An  indictment  for  using  the  mails  to 
defraud  held  insufficient,  in  the  absence 
of  any  averment  showing  the  use  of  the 
mails  by  defendants  prior  to  the  con- 
summation of  the  alleged  fraud.    Id. 

14.  — -  Reference  to  prior  counts 
or  statementa^— In  a  prosecution  under 
this  section,  subsequent  counts  in  an 
indictment  may  refer  to  a  previous 
count  for  the  scheme.  Linn  v.  U.  S., 
234  F.  543.  148  C.  C.  A.  309. 

An  indictment  for  using  the  mails  for 
carrying  out  a  scheme  to  defraud,  which 
sets  out  the  scheme  in  detail  in  the  first 
count,  may,  in  other  counts,  describe  it 
by  reference  to  the  first  Riddell  v.  U. 
S.,  244  F.  695,  157  C.  C.  A.  143,  cer- 
tiorari denied  88  S.  Ct.  134,  245  D.  S. 
668,  62  U  Ed.  539. 

15.  —.  Setting  out  contents  of  let- 
ters or  pacicets.— An  indictment  for  the 
use  of  mails  to  defraud  held  to  de- 
scribe sufficiently  the  particular  letter 
charged  to  have  been  received  in  ^ir- 
therance  of  the  fraudulent  scheme. 
Finnegan  v.  U.  S.,  231  F.  561,  145  C 
C.  A.  447. 

16. Knowledge,  Intent,  and  mo- 
tive.—An  indictment  for  U£ing  the  mails 
to  defraud  need  not  allege  defendant^ 
knowledge  of  a  fact  therein  alleged 
which  was  not  material  to  the  offense. 
Finnegan  v.  U.  S.,  231  F.  561,  145  C. 

v/.   A»  44 1 .  J 

It  is  not  necessary  to  use  the  word 
"knowingly"  in  charging  the  defendant 
with  depositing  letters  in  the  mails, 
where  that  is  necessarily  implied  from 
the  other  averments.  Samuels  v.  U. 
S.,  232  F.  536,  146  0.  O.  A.  494. 

Indictment,  charging  conspiracy  to 
use  mails  In  connection  with  scheme  to 
defraud,  held  to  sufficiently  allege  de- 
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fendants*  fraudulent  intent,  though  not 
using  word  "willful."  Holsman  ▼.  U. 
S.,  248  P.  193,  160  C.  C.  A.  271. 

An  indictment  charging  that  defend- 
ants, knowing  their  statements  to  be 
false,  represented  that  for  a  considera- 
tion they  could  effect  cures  through  di- 
vine agencies,  and  used  the  mails  in 
connection  with  their  scheme  to  obtain 
money,  states  an  offense  under  this  sec- 
tion. U.  S.  y.  Schlatter  (D.  O.)  235 
F.  381. 

17.  — —  Charging  or  describing 
scheme  or  artifice  to  defrauds— Indict- 
ment for  fraudulent  use  of  the  mails 
need  not  plead  the  particulars  of  the 
scheme  to  defraud  with  all  the  certainty 
as  to  time,  place,  and  circumstances  re- 
quired in  charging  the  use  of  the  mails. 
McClendon  v.  U.  S.,  229  F.  523,  143  O. 
C.  A.  591. 

Indictment  for  fraudulent  use  of  mails 
need  not  plead  scheme  to  defraud  with 
all  the  certainty  requisite  in  charging 
mailing  of  letter  or  other  article  in  fur- 
therance of  the  scheme,  and  held  to  suf- 
ficiently describe  the  scheme  to  defraud, 
especially  /  when  attacked  only  by  mo- 
tion in  arrest  of  judgment.  Gardner  y. 
U.  S.,  230  F.  575.  144  C.  0.  A.  629. 

In  an  indictment  for  using  the  mails 
to  defraud,  the  paragraph  alleging  the 
particular  use  of  the  mails,  held  not 
bad  as  an  argumentative  conclusion. 
Finnegan  v.  U.  S.,  231  F.  561,  145  O. 
C.  A.  447. 

Indictment  for  using  mails  in  connec- 
tion witli  scheme  to  defraud  by  selling 
worthless  cures  held  to  charge  violation 
of  postal  laws;  and  allegation  that  ac- 
cused under  the  name  of  Dr.  Jordan,  L. 
J.  Jordan,  Incorporated,  and  Jordan's 
Museum  of  Anatomy,  devised  a  scheme 
to  defraud,  is  not  objectionable  as  charg- 
ing that  scheme  was  conceived  b^  cor- 
poration, but  charges  accused  devised 
scheme.  Oesting  v.  U.  S.,  234  F.  304, 
148  C.  C.  A.  206. 

Though  the  owners  of  the  stock  of  a 
corporation  may  technically  commit  a 
fraud  on  the  corporation,  such  an  of- 
fense wf>uM  be  so  technical  and  so  con- 
trary to  ordinary,  understanding  that 
an  indictment  will  not  be  construed  to 
charge  it,  if  such  construction  may  be 
avoided.  Hart  v.  U.  S.,  240  F.  911.  153 
C.  C.  A.  597. 

Indictment  under  this  section  and 
Comp.  St.  1916,  f  10201,  charging  con- 
spiracy to  violate  and  violation  of  this 
section  with  reference  to  misuse  of 
mails,  held  to  sufficiently  allege  that  let- 
ters were  mailed  for  purpose  of  execut- 
ing scheme,  and  was  not  bad  for  failure 
to  set  out  contract  with  the  victims  or 
that  such  contract  was  made.  Free- 
man V.  U. .  S.,  244  F.  1,  156  0.  0.  A. 
429,  certiorari  denied  38  S.  Ct.  12,  245 
U.  S.  654,  62  L.  Ed.  533. 

Indictment  under  this  section,  need 
not  state  the  fraud  with  the  technical 
details  required  in  one  for  swindling, 
nor  mention  all  the  auxiliary  devices,  as 


an  application  which  a  contract  recites 
is  part  of  it,  and  ordinarily,  at  least,  is 
not  subject  to  demurrer  on  the  ground 
that  the  scheme  is  not  apparently  adapt- 
ed to  accomplish  the  crime  intended; 
but  its  quality  is  for  the  jury.  White- 
head V.  U.  S.,  245  F.  385,  157  C.  O.  A. 
547,  certiorari  denied  38  S.  Ct.  191,  245 
U.  S.  670,  62  li.  Ed.  540. 

Statements  in  indictment  held  to  in- 
dicate wherein  and  how  the  scheme  de- 
vised was  fraudulent,  and  not  to  be  void 
negations ;  and  indictment  alleging  con- 
tract holder  to  be  misled  into  belief  that 
it  entitled  him  to  a  loan  in  six  months, 
need  not,  in  addition  to  negativing  such 
effect,  allege  that  he  could  not  get  the 
loan  in  a  greater  time,  to  escape  the 
rule  of  de  minimis.    Id. 

An  indictment  for  using  the  mails  in 
furtherance  of  a  scheme  to  defraud  al- 
leged that  the  scheme  consisted  of  in- 
ducing persons  to  buy  lots  by  false  rep- 
resentations concerning  the  locality  in 
which  the  lots  were  situated,  and  by 
falsely  representing  that  the  lots  were 
worth  from  $150  to  $200,  and  that  a 
number  of  lots  were  to  be  given  away 
to  leading  members  of  various  communi- 
ties ;  the  only  expense  to  them  being  t^e 
sum  of  $19.50  to  cover  the  cost  of  a 
deed.  It  did  not  aUege  that  the  lots 
were  valueless,  and  neither  the  real  val- 
ue nor  the  proposed  selling  price  was 
stated.  Held,  that  the  indictment  was 
insufficient,  as  faUing  to  show  a  real 
purpose  to  defraud  purchasers  out  of 
their  money,  as  a  purchaser  of  a  lot 
worth  more  than  he  pays  for  it  is  not 
defrauded,  though  it  is  worth  less  than 
its  represented  value.  U.  S.  v.  Schwarz 
(D.  C.)  230  F.  537. 

21.  — i^  Joinder  of  offenses  or  counts. 
—A  charge  under  this  section  and  a 
charge  under  Comp.  St.  1916,  §  10201, 
for  a  conspiracy  to  commit  such  of- 
fense, may  be  joined,  under  Rev.  St.  § 
1024  (Comp.  St.  1916,  |  1690),  relating 
to  several  charges  for  same  transaction 
or  for  two  or  more  transactions  con- 
nected together.  Sidebotham  v.  U.  S. 
(C.  C.  A.)  253  F.  417. 

23. Issues,  proof  and  variance^* 

There  is  no  variance  between  an  indict- 
ment under  this  section,  which  charged 
that  defendant  took  a  "letter"  from  the 
post  office,  and  proof  that  he  took  an 
envelope  which  contained  only  a  post 
office  money  order.  Finnegaii  v.  U.  S., 
231  F.  5G1,  145  C.  O.  A.  447. 

In  a  prosecution  for  conspiring  to  use 
mails  in  scheme  to  defraud  in  sale  of 
corporate  stock,  evidence  of  defend- 
ants' knowledge  of  prior  patent  which 
limited  one  held  by  corporation  was  ad- 
missible on  question  of  good  faith, 
though  indictment  did  not  allege  that  by 
reason  of  such  prior  patent  stock  was 
of  less  value  than  represented.  Mene- 
fee  V.  U.  S.,  236  F.  826,  150  O.  C. 
A.  88. 

On  trial  for  using  mails  in  1912  in 
execution  of  scheme  to  defraud  design- 
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ed  in  that  year,  etc..  evidence  as  to 
course  of  defendant's  business  and  his 
connection  therewith  in  1910  held  not 
too  remote.  Freeman  v.  U.  S.,  243  F. 
353,  156  0.  0.  A.  133. 

Variance  between  indictment  for  us- 
ing mails  to  defraud,  using  the  word 
"mortgage,"  and  proof  of  "trust  deed," 
is  not  substantial.  Defendants  in  their 
advertising  called  the  trust  deeds  mort- 
gages, and  the  word  "mortgage,"  when 
used*  in  a  descriptive  sense,  has  no  in- 
herent difference  in  meaning  from  the 
words  "trust  deed."  Bonfoey  v.  U.  S. 
(C.  0.  A.)  252  F.  802. 

25.  Evidenoe.F-The  mailing  of  a  let* 
ter,  postage  prepaid,  raises  a  presump- 
tion of  receipt  by  the  addressee.  Wat- 
lington  V.  U.  S.,  233  F.  247,  147  O.  O. 
A.  253. 

251/4. Admissibility^-On   a   trial 

for  fraudulent  use  of  the  mails,  it  was 
not  error  to  permit  a  post  office  inspec- 
tor to  refer  to  notes  made  at  the  time 
of  his  investigation  of  the  case  for  the 
purpose  of  refreshing  his  memory,  where 
he  was  not  permitted  to  read  his  notes 
as  his  testimony.  McGlendon  v.  U.  S. 
(C.  C.  A.)  229  F.  523. 

Evidence  that  defendant's  office  was 
kept  open  up  to  the  date  of  the  last  act 
alleged  in  furtherance  of  the  conspiracy 
held  admissible  to  show  that  the  prose- 
cution was  not  barred.  Cooper  v.  U.  S., 
232  F.  81,  146  O.  O.  A.  273,  certiorari 
denied  36  S.  Ct  725,  241  U.  S.  675,  60 
L.  Ed.  1232. 

In  cases  involving  fraud,  or  the  in- 
tent with  which  an  accused  does  an  act, 
collateral  facts  and  circumstances,  and 
his  other  acts  of  a  kindred  character, 
both  prior  and  subsequent,  not  too  re- 
mote in  time,  are  admissible  in  evidence. 
Moffatt  V.  U.  S.,  232  F.  522,  146  0.  O. 
A.  480. 

In  a  prosecution  for  using  the  mails 
to  defraud,  by  sending  circulars  contain- 
ing representations  as  to  the  condition 
and  permanency  of  oil  wells,  evidence 
as  to  their  production  within  a  reason- 
able time  afterwards  held  admissible. 
Id. 

Evidence  of  other  similar  advertise- 
ments, and  false  claims  held  admissible, 
in  a  prosecution  for  using  the  mails  to 
promote  a  scheme  to  defraud,  on  ques- 
tion of  intent,  and  answers  to  decoy  let- 
ters were  also  admissible;  but  medical 
book,  published  by  defendant,  was  prop- 
erly excluded,  as  incompetent  to  prove 
that  defendant  was  a  great  scientist,  as 
represented  by  him.  Samuels  y.  U.  S., 
232  F.  536,  146  C.  0.  A.  494. 

Evidence  held  erroneously  admitted  as 
against  some  of  the  defendants  in  a 
prosecution  for  using  the  mails  to  de- 
fraud. Hendrey  v.  U.  S.,  233  F.  6»  147 
0.  C.  A.  75. 

On  trial  of  a  prosecution  for  using  the 
mails  in  aid  of  a  scheme  to  defraud,  the 
scope  of  the  evidence  admissible  to  es- 
tablish the  scheme  rests  largely  in. the 
discretion  of  the  trial  judge ;  and  where 
the  question  of  the  insolvency  of  a  cor- 
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poration  at  a  given  time  is  collaterally 
involved  the  opinion  of  a  witness  other- 
wise qualified,  and  who  was  in  a  posi- 
tion to  know  the  facts,  may  be  admis- 
sible on  that  issue.     Id. 

The  mailing  of  letters  may  be  shown 
by  evidence  of  the  custom  and  course 
of  men's  private  offices  and  business. 
Watlington  v.  U.  S.,  233  F.  247,  147 
0.  O.  A.  253. 

Letters  written  to  accused  by  his  tic- 
tims  held  admissible.     Id. 

Proved  copies  of  letters  sent  to  accus- 
ed may  be  received  in  evidence,  without 
otherwise  accounting  for  the  originals. 
Id. 

A  stenographer  in  the  office  of  accus- 
ed held  entitled  to  testify  that  typewrit- 
ten initials  showed  who  dictated  and 
who  took  the  letters.    Id. 

Where,  without  warrant,  accused's 
papers  were  seized  and  carried  to  the 
post  office  building,  in  violation  of 
Const.  U.  S.  Amends.  4  and  5,  evidence 
gleaned  from  such  documents  cannot  be 
used  in  a  prosecution  for  using  the 
mails  to  defraud,  contrary  to  this  8e^ 
tion.  Flagg  v.  U.  S.,  233  F.  481,  147 
C.  C.  A.  867. 

Where  defendant  and  others  were 
charged  with  purchasing  goods  for  ficti- 
tious company  on  credit,  disposing  of 
them  without  payment,  and  pocketing 
proceeds,  evidence  showing  defendant 
knew  of  existence  of  seUers  from  which 
fictitious  company  received  goods  was 
admissible,  but  not  evidence  that  defend- 
ant had  not  paid  personal  debts  due 
such  sellers.  Erber  v.  U.  S.,  234  F. 
221,  148  O.  O.  A.  123. 

In  a  prosecution  for  using  mails  to 
defraud  in  disposal  of  mining  stodr,  is- 
sue of  which  was  based  on  contract  to 
purchase  a  mine,  held  that,  where  ac- 
cused knew  that  his  vendor  could  not 
give  possession,  and  that  mortgage  had 
been  foreclosed,  admission  of  a  tran- 
script of  foreclosure  proceedings  was  not 
error.  Linn  ▼.  U.  S.,  234  F.  643,  148 
O.  C.  A.  309. 

In  a  prosecution  under  Comp.  St 
1916,  f  10385,  for  using  the  mails  in 
connection  with  a  scheme  to  defraud  by 
selling  worthless  mining  stock,  evidence 
of  the  mailing  of  letters,  other  than 
those  contained  in  the  indictment,  in 
connection  with  the  scheme,  is  admissi- 
ble to  establish  accused's  intent    Id. 

Ehridence  that  defendant  pursuant  to 
an  understanding  with  another  defend- 
ant to  smuggle  in  Chinese,  brought  in 
four  not  entitled  to  enter  held  admissi- 
ble on  prosecution  for  general  conspira- 
cy to  bring  in  Chinese  not  entitl«l  to 
enter.  Dahl  v.  U.  S.,  234  F.  618, 148 
C.  C.  A.  384,  affirming  order  U.  S.  v. 
Dahl  (D.  C.)  225  F.  909. 

In  a  prosecution  for  conspiracy  to 
use  the  United  States  mails  pursuant 
to  a  scheme  to  defraud,  evidence  of  oth- 
er swindles  by  defendants  was  admissi- 
ble to  show  that  all  were  engaged  in 
conspiracyt  and  evidence  that  defend- 
ants perpetrated  scheme  upon  another 
without  use  of  mails  was  admissible  on 
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question  of  their  intent,  while  evidence 
that  defendants  were  parties  to  a  con- 
fidence game  was  admissible  only  to 
show  the  intimate  relations  between  the 
parties.  Shea  v.  U.  S.,  236  F.  07,  149 
O.  C.  A.  307. 

In  a  prosecution  for  conspiring  to  use 
the  mails  to  sell  corporate  stock  by 
false  representations,  evidence  that  de- 
fendants knew  of  possible  invalidity  of 
one  of  the  patents  owned  by  the,^rpo- 
ration,  and  represented  to  be  of  great 
value,  held  admissible  on  the  question 
of  their  good  faith;  but  expert  testi- 
mony as  to  the  validity  of  patents  held 
inadmissible.  Menefee  v.  U.  S.,  236  F. 
826,  150  C.  0.  A.  88. 

In  prosecution  for  using  mails  in  con- 
nection with  scheme  to  defraud  in  es- 
tablishing agencies  for  sale  of  fire  ex- 
tinguishers, evidence  of  utility  of  the 
extinguishers,  and  letters  to  defendants 
strengthening  their  belief  in  the  extin- 
guishers' efficacy  held  admissible  not- 
withstanding it  was  conceded  that  they 
were  efficacious  for  incipient  fires. 
Hair  v.  U.  S.,  240  F.  333,  153  O.  C.  A. 
259. 

In  a  prosecution  for  use  of  the  mails 
to  defraud  by  procuring  the  discount  of 
notes,  the  exclusion  of  evidence  that  de- 
fendants gave  references,  some  of  which 
were  investigated  by  the  bank  which 
made  the  discount,  and  permission  to 
an  attorney  for  a  corporation  involved 
to  read  to  the  jury  a  letter  written  by 
him  charging  one  defendant  with  crimes 
and  falsehoods,  as  a  statement  made  to 
that  defendant,  held  error.  Hart  v.  U. 
S.,  240  F.  911,  153  C.  O.  A.  597. 

On  trial  for  fraudulent  use  of  mails 
in  connection  with  bank's  reports,  evi- 
dence of  actual  value  of  bank's  assets 
during  the  period  covered  by  the  scheme 
and  at  the  time  of  its  failure  was  ad- 
missible. Sparks  v.  U.  S.,  241  F.  777, 
154  O.  O.  A.  479. 

Where  rediscounts  at  time  of  bank's 
financial  reports  were  shown,  evidence 
of  conversation  in  which  correspondent 
bank  offered  to  take  over  loans  was  ad- 
missible; and  testimony  of  bank  cashier 
as  to  arrangement  with  correspondent 
bank  was  a  conclusion  the  admission  of 
which  did  not  justify  the  exclusion  of 
the  actual  conversation.     Id. 

Bank  cashier  was  entitled  to  testify 
directly  to  absence  of  fraudulent  intent 
in  connection  with  temporary  redis- 
counts at  time  bank's  reports  were  re- 
quired.   Id. 

Books  of  an  Incorporated  bank  were 
not  admissible  in  a  criminal  prosecution 
against  the  president,  without  a  show- 
ing of  his  personal  responsibility  for 
the  bookkeeping.  McDonald  v.  U.  S., 
241  F.  793,  154  0.  C.  A.  496. 

Evidence  of  embezzlement  by  party 
against  whom  case  had  been  discontinu* 
ed  held  irrelevant    Id. 

Statements  by  alleged  party  to  scheme 
to  defraud,  in  furtherance  of  which 
mails  were  used  after  scheme  was  end- 
ed, held  hearsay  as  to  other  parties.    Id. 

On  trial  for  conspiring  to  use  mails 


in  furtherance  of  scheme  to  defraud  by 
means  of  blackmailing  suits,  evidence 
as  to  other  suits  held  admissible  to  show 
intent.  McKelvey  v.  U.  S.,  241  F.  801, 
154  0.  0.  A.  508. 

That  papers  which  are  pertinent  to 
the  issue  may  have  been  illegally  taken 
from  th^  possession  of  the  party  against 
whom  they  are  offered  is  no  valid  ob- 
jection to  their  admissibility.  Lyman 
V.  U.  S.,  241  F.  945,  154  C.  0.  A.  581. 

On  trial  for  using  mails  in  execution 
of  fraudulent  scheme  in  treatment  of 
fictitious  disease,  evidence  of  witness 
not  named  in  the  indictment,  if  showing 
that  treatment  was  in  bad  faith,  held 
competent  to  show  bad  faith  and  intent 
of  the  acts  charged.  Freeman  v.  U.  S.* 
243  F.  353,  156  O.  C.  A.  133. 

In  prosecution  under  this  section  and 
Comp.  St  1916,  §  10201,  for  violation  of 
and  conspiracy  to  violate  this  section 
by  using  mails  in  execution  of  scheme  to 
defraud,  held,  where  fraudulent  scheme 
had  been  shown,  it  was  competent  to 
prove  extent  to  which  charges  were  so- 
licited and  secured  as  bearing  on  motive 
and  intent  Freeman  v.  U.  S.,  244  F. 
1.  156  O.  G.  A.  429,  certiorari  denied 
38  S.  Ct  12,  245  U.  S.  654,  62  L.  Ed. 
533. 

Evidence  that  bankrupt  debtors  of  vic- 
tims had  been  discharged  was  competent 
on  the  intent  of  defendants.    Id. 

Rule  against  varying  written  con- 
tracts by  parol  held  inapplicable,  to 
contract  with  victims.    Id. 

Account  book  of  collection  agency 
through  which  defendants  operated  held 
sufficiently  identified.    Id. 

Where  defendant,  having  devised 
scheme  to  defraud,  intentionally,  and 
for  purpose  of  carrying  it  out,  wrot© 
letter  and  mailed  it  in  violation  of  this 
section,  within  three  years  prior  to  filing 
t>£  indictment,  it  was  not  necessary,  in 
order  for  such  letter  to  be  admissible, 
that  it  should  show  on  its  face  that  it 
was  in  furtherance  of  scheme  to  de- 
fraud; and  testimony  as  to  events  re- 
lating to  scheme,  but  occurring  more 
than  three  years  before  filing  of  indict* 
ment,  is  admissible  where  within  that 
time  mails  had  been  used  in  furtherance 
of  scheme.  Bowers  v.  U.  S.,  244  F. 
641,  157  0.  C.  A.  89. 

Evidence  of  prior  transactions  held 
properly  admitted,  on  the  trial  of  a  de- 
fendant charged  with  using  the  mails 
to  defraud,  on  the  question  of  intent 
Ridell  V.  U.  S.,  244  F.  695,  157  C.  C.  A. 
143,  certiorari  denied  38  S.  Ot  134. 
245  U.  S.  668,  62  L.  Ed.  539. 

Admission,  on  prosecution  for  using 
the  mails  to  promote  a  fraudulent 
scheme  to  solicit  collections  on  per- 
centage and  to  convert  all  the  collec- 
tions, of  defendant's  advertisement  to 
sell  an  interest  in  a  business  paying  a 
certain  amount,  tending  to  show  repre- 
sentations which  could  .be  made  good 
only  by  appropriating  collections,  is 
not  error.  Clark  v.  U.  S.,  245  F.  112, 
157  C.  C.  A.  408. 

Statements  of  agents  held  admissible 
to  establish  intent  on  prosecution  of  a 
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company  cmd  its  managers  for  using 
mails  to  defraud;  the  evidence  clearly 
establishing  a  course  of  business  where- 
by such  statements  were  to  be  made  to 
victims.  Whitehead  v.  U.  S.,  245  F. 
385,  157  C.  O.  A.  547,  certiorari  denied 
38  S.  Ct.  191,  245  U.  S.  670,  62  L. 
Ed.  540. 

On  trial  for  fraudulent  use  of  mails, 
and  conspiracy,  receipts  or  bills  of 
lading  held  admissible,  in  connection 
with  testimony  that  goods  of  which  par- 
ties were  to  be  defrauded  were  packed 
and  taken  to  a  carrier  in  response  to 
orders  from  defendants.  U.  8.  T. 
Fischer  (D.  C.)  245  F.  477. 

On  trial  for  using  the  mails  in  the 
execution  of  a  scheme  to  defraud,  letters 
alleged  to  have  been  deposited  in  the 
mails  in  pursuance  of  such  scheme  were 
admissible.  New  v.  U.  S.,  245  F.  710, 
158  C.  C.  A.  112,  certiorari  denied  38 
S.  Ct.  334,  62  L.  Ed.  928. 

In  prosecution  for  conspiracy  to  use 
mails  in  connection  with  a  scheme  to  de- 
fraud, decoy  letters  sent  by  post  office 
inspector  to  ascertain  whetJier  law 
was  being  violated,  as  well  as  answers 
thereto,  are  competent  evidence,  inspec- 
tors in  no  way  becoming  parties  to  con- 
spiracy; and  where  inspectors  sent  de- 
fendants decoy  letters  and  received  re- 
plies purporting  to  come  from  office  of 
one  of  defendants,  it  is  legitimate  in- 
ference that  defendants  authorized  re- 
plies. Holsman  v.  U.  S.,  248  F.  193, 
160  C.  C.  A.  271. 

Correspondence  of  defendants  of  self* 
serving  nature  is  not  competent    Id. 

In  prosecution  under  this  section, 
where  defendant  sold  a  compound  of 
drugs  as  acetyl  salicylic  acid  under  la- 
bels indicating  that  it  was  made  in  Ger- 
many, and  drugs  of  that  class  were  com- 
monly made  there,  etc.,  jury  might  con; 
sider  false  labels  on  question  whether 
defendant  intended  to  defraud.  Ed- 
wards V.  U.  S.,  249  F.  686,  161  C.  C.  A. 
596,  certiorari  denied  39  S.  Ct  7,  63 
L.  Ed.  — . 

The  act  of  one  of  several  associated 
in  the  transaction  of  a  common  enter- 
prise, done  in  furtherance  of  the  com- 
mon object,  is  generally  admissible 
against  the  others;  and  this  applies 
generally  to  existing  schemes  to  de- 
fraud, under  this  section.  Shea  v.  U. 
S.  (C.  C.  A.)  251  F.  440. 

There  being  evidence  tending  to  con- 
nect defendant  T.  with  the  general 
scheme  to  defraud  through  fake  horse 
race  betting  in  sham  turf  exchanges, 
the  finding  in  another -defendant's  office 
on  the  day  of  arrest  of  paraphernalia 
adapted  to  use  in  the  scheme  was  ad- 
missible against  T.,  though  he  was  not 
present  at  the  finding.    Id. 

Telegram  sent  by  defendant's  cocon- 
spirator to  another  victim,  the  day  after 
be  lost  his  money,  is  not  inadmissible^ 
as  being  act  done  after  the  fraudulent 
scheme  was  at  an  end;  the  general 
fraudulent  scheme,  fake  horse  race  bet- 
ting in  sham  turf  exchanges,  not  being 
shown  to  have  then  been  abandoned  and 
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the  telegram  being  part  of  the  res  get- 
-ta}.— Id. 

l^dence  of  other  frauds  accomplished 
or  attempted  at  substantially  the  same 
time,  and  inferably  the  outgrowth  of 
the  same  general  fraudulent  scheme, 
held  admissible  on  prosecunon  for  usmg 
the  mails  in  furtherance  of  scheme  to 
defraud  through  fake  horse  race  betting 
in  a  sham  turf  exchange.    Id. 

Proof  of  custom  of  banks  to  collect 
checks  by  mail  is  competent,  on  prose- 
cution for  using  the  mails  in  further- 
ance of  a  scheme  to  defraud,  where 
check  of  victim  on  a  distant  bank  wai 
deposited  in  local  bank  for  collection; 
pcrs9ns  of  ordinary  business  experience 
being  presumed  to  know  of  such  custom. 
Id. 

Admissibility  of  documentary  evi- 
dence tending  to  establish  accused's 
guilt  of  using  mails  to  defraud  is  not 
affected  by  the  alleged  fact  that  it  was 
secured  in  violation  of  the  constitutional 
prohibition  against  unreasonable  search- 
es and  seizures,  so  that,  where  search 
warrant  called  for  two  letters  and  four 
were  seized,  all  were  admissible;  and 
communications  sent  in  accordance 
with  a  written  threat  are  admissible, 
where  papers  referred  to  in  the  threat 
and  the  copy  of  the  original  threat, 
found  in  accused's  safety  deposit  box, 
sufficiently  connected  him  with  the  let- 
ters. Rice  V.  U.  S.  (C.  O.  A.)  251  F. 
778. 

In  a  prosecution  for  conspiracy  to 
use  the  mails  to  defraud,  letters  written 
by  defendants  to  persons  charged  to 
have  been  defrauded,  asking  further  re- 
mittances, held  admissible  in  evidence 
under  the  charge  in  the  indictment, 
and  as  showing  intent.  Halloweli  v. 
U.  S.  (C.  C.  A.)  253  F.  865. 

In  a  prosecution  under  this  section 
for  using  the  mails  in  connection  with  a 
scheme  to  defraud,  whereby  defendants 
induced  ocean  carriers  to  issue  bills  of 
lading  though  no  shipments  were  de- 
livered, and  drafts  with  the  bills  of 
lading  attached  were  negotiated,  etc, 
held,  that  testimony  that  witness  draw- 
ing bills  of  lading  declined  to  accept 
power  on  ground  bills  of  lading  were 
not  regular  was  admissible  on  question 
of  defendant's  intent.  Le  More  v. 
U.  S.  (C.  C.  A.)  253  F.  887. 

Testimony  thaf  witness  did  not  per- 
sonally expect  to  make  shipments  when 
he  drew  bills  was  not  incompetent,  as 
a  statement  of  opinion,  where  answer 
was  limited  to  his  own  expectation,  and 
amounted  to  no  more  than  that  witness 
gave  no  instructions  for  shipment  when 
he  drew  the  bills.    Id. 

Testimony  by  bankers  that  they 
would  not  have  made  advances  had 
bills  not  been  attached,  or  had  they 
known  no  goods  were  shipped,  was  ad- 
missible, being  evidence  of  effect  of  re- 
citals according  to  course  of  business 
of  bankers,  rather  than  mere  opinion 
as  to  effect  in  a  specinc  instance.  Id. 
A  cablegram  sent  by  one  of  the  de- 


[^ 


Ch.8) 


THS  CBIMINAL  CODB    (f  216) 


.  §  10386 


fondants  directing  destrucition  of  biJUi 
of  lading,  eta,  held  admissible  against 
him,  being  an  attempt  to  destroy  evi- 
dence.   Id. 

Proof  of  the  use  of  other  bills  of  lad^ 
ing,  to  '  cover  which  no  goods  were 
shipped,  was  admissible  on  the  issue  of 
fraudulent  intent,  the  evidence  not  be- 
ing confined  to  transactions  set  out  in 
the    indictment.    Id. 

Where  defendants  contended  that 
money  obtained,  etc,  went  into  firms 
of  which  they  were  members,  held  that 
the  government  could  show  the  amounts 
defendants  drew  from  such  firms,  etc 
Id. 

Books  of  account  of  partnerships  in 
which  defendants  were  partners  which 
were  produced  by  the  trustee  in  bank- 
ruptcy of  the  firms,  who  had  taken  pos- 
session of  them,  held  admissible  over 
objections  that  they  were  compulsorily 
produced.    Id. 

251/2- Sufnclency.f— On   trial   for 

fraudulent  use  of  mails  and  conspiracy 
fact  that  only  fictitious  transactions 
based  on  decoy  letters  were  in  evi- 
dence, and  that  no  payments  were 
shown,  held  not  to  prevent  inference  of 
conspiracy  and  fraudulent  scheme;  but 
evidence  held  not  to  support  a  convic- 
tion of  employ^  of  physicians  engaged 
in  scheme  to  defraud,  the  evidence  be- 
ing consistent  with  their  innocence. 
Hughes  V.  U.  S.,  231  F.  60,  145  C.  0. 
A^  238. 

In  a  prosecution  for  using  the  mails 
to  defraud,  evidence  held  sufficient  to 
warrant  the  jury  in  finding  that  defend- 
ant did  not  intend  to  deliver  the  stock 
he  contracted  to  sell  and  that  his  sell- 
ing stock  not  owned  was  not  by  mis- 
take, and  that  defendant  took  from  the 
IK)st  office  the  letter  described.  Finne- 
gan  V.  U.  S.,  231  F.  561,  145  0.  0.  A. 
447. 

Evidence  in  a  prosecution  for  using 
the  mails  to  defraud  held  sufficient  to 
show  that  defendant  caused  a  letter  to 
be  delivered  through  the  mail.  Moffatt 
V.  U.  S.,  232  F.  522,  146  C.  C.  A.  480. 

Evidence  in  a  prosecution  for  using 
the  mails  to  promote  a  scheme  to  de- 
fraud held  sufficient  to  require  the  sub- 
mission of  the  case  to  the  jury.  Samuels 
v.  U.  S.,  232  F.  536,  146  C.  C.  A.  494. 
'  An  indictment  for  conspiracy  to  use 
the  mails  in  aid  of  a  scheme  to  defraud, 
as  construed  held  not  sustained  by  the 
evidence  Hendrey  v.  U.  S.,  233  F.  6, 
147  C.  C.  A.  i5. 

In  the  federal  courts  a  conviction  may 
be  had  on  accomplice  testimony,  without 
corroboration.  Erber  v.  U.  S.,  234  F. 
221,  148  C.  C.  A.  123. 

In  a  prosecution  under  this  section  for 
using  the  mails  in  connection  with  a 
scheme  to  defraud  by  disposing  of 
worthless  mining  stock,  evidence  held 
to  warrant  conviction.  Linn  v.  U.  S., 
234  F.  543,  148  C.  0.  A.  309. 

In  prosecution  for  devising  scheme, 
and  using  mails  in  connection  with 
Bcheme,  to  defraud  by  deceiving  pur- 


chasers as  to  character  of  lands  for  sale, 
evidencjB  held  sufficient  to  support  con- 
viction; all  substantial  evidence  not 
being  as  consistent  with  Innocence  as 
with  guilt  Chambers  v.  U.  S.,  237  F. 
613,  150  O.  C.  A.  396. 

Evidence  he]4  to  show  that  defendant 
not  personally  usii^^  mails  was  party  to 
criminal  intent  to  his  codefendant  in 
using  mails;  but  insufficient  to  show 
that  one  of  those  conyicted  with  prin- 
cipal defendants,  was  connected  with 
scheme  or  use  of  mails.    Id. 

A  conviction  for  using  the  mails  to 
defraud  in  selling  stock  of  a  corpora- 
tion '  is  not  necessarily  unsupported  by 
evidence  because  the  corporation  was 
legally  organised  and  for  a  l^itimate 
purpose.  Looker  v.  U.  S.,  240  F.  932, 
153  C.  a  A^  618. 

In  a  prosecution  for  conspiracy  to 
use  the  mails  in  pursuance  of  a  fraudu- 
lent scheme  to  sell  corporate  stock,  evi- 
dence held  sufficient  to  show  defendant's 
participation  in  the  conspiracy.  Ger- 
nert  v.  U.  S.,  240  F.  403,  153  C.  O.  A. 
329. 

On  trial  for  fraudulent  use  of  mails, 
evidence  as  to  bank's  financial  condition 
and  falsity  at  reports  held  to  support 
conviction;  but  insufficient  to  make 
question  for  jury  as  to  guilt  of  former 
director,  though  he  was  indebted  to  bank 
and  adjusted  overdrafts  when  reports 
were  to  be  made.  Sparks  v.  U.  S.,  241 
F.  777,  154  p.  O.  A.  479. 

In  prosecution  under  this  section  and 
Comp.  St.  1916^  I  10201,  for  violation 
of  and  conspiracy  to  violate  this  section, 
evidence  that  conspiracy  to  defraud  was 
to  be  executed  and  that  use  of  the  mails 
•  was  Indispensable  sufficieUtly  showed  in- 
tent to  use  the  maUs ;  and  evidence  held 
insufficient  to  show  that  warnings  given 
agents  against  making  false  representa- 
tions charged  were  made  in  good  faith 
and  with  intent  that  they  should  be 
acted  upon.  Freeman  y.  U.  S.,  244  F. 
1,  156  0.  O.  A.  429,  certiorari  denied 
38  S.  Gt  12,  246  U.  S.  654^  62  L.  Ed. 
533. 

Evidence  held  to  warrant  a  conviction 
under  this  section,  of  using  the  mail  to 
defraud  by  sending  checks  to  persons  as 
contestants  in  prize  puzzle  contest  to 
apply  on  price  of  piano  if  bought. 
Sprinkle  v.  TJ.  S.,  244  F.  Ill,  156  C.  C. 
A.  539. 

In  prosecution  for  violating  this  sec- 
tion by  using  the  mails  in  connection 
with  scheme  to  defraud,  where  it  was 
contended  that  defendant  making  repre- 
sentations as  to  hia  ownership  of  Mexi- 
can lands  and  their  character,  disposed 
of  such  lands  when  he  did  not  have  title, 
evidence  held  sufficient  to  sustain  con- 
viction. Bowers  v.  U.  S.,  244  F.  641, 
157  C.  C.  A.  89. 

Circumstances  in  evidence  on  prose- 
cution for  use  of  mails  to  defraud  held 
sufficient  to  establish  fraudulent  char- 
acter of  transactions,  intended  to  give 
appearance  of  those  of  building  and 
'loan  association.    Whitehead  v.  U.  S., 
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245  F.  385, 157  C.  O.  A.  547,  certiorari 
denied  38  S.  Ct.  191,  245  TJ.  S.  OTO,  62 
L.  Ed.  540. 

Evidence  held  to'  support  a  finding 
that  defendant  had  used  the  mails  to 
obtain  money  in  pursuance  of  a  grossly 
fraudulent  scheme  and  with  intent  to 
defraud.  New.  v.  U.  S.,  245  F.  710.  158 
a  G.  A.  112,  certiorari  denied  38  S.  Ct. 
334,  62  L.  Ed.  928. 

Conspiracy  must  have  existed  inde- 
pendently of  decoy  letters,  ahd  convic- 
tion cannot  be  had  where  it  was  induced 
as  result  of  such  letters.  Holsman  v. 
U.  S.,  248  F.  193,  160  C.  C.  A.  271. 

Evidence  held  insufficient  to  show  that 
defendant  devised  a  scheme  to  defraud 
by  use  of  the  mails,  contrary  to  this 
section  and  Comp.  St.  1916,  §  10201,  in 
negotiating  an  exchange  of  property  be- 
tween complaining  witness  and  another. 
Stubbs  V.  U.  S.,  249  F.  571,  161  C.  O. 
A.  497. 

Evidence,  on  prosecution  for  using 
the  mails  in  furtherance  of  a  sdieme  to 
defraud,  held  to  warrant  conclusion  that 
defendants  consciously  participated  in 
bringing  about  the  use  of  the  mails  for 
the  purpose,  which  would  be  a  "caua- 
ing"  of  such  use,  within  this  section, 
and  not  to  show,  at  most  a  mere  sug- 
gestion that  the  victim  of  the  fraud  used 
the  mails  for  collecting  his  check  and 
substituting  cash.  Shea  v.  U.  S.  (O.  C. 
A.)  251  F.  440.  * 

In  a  prosecution  on  counts  under  this 
section,  evidence  held  to  show  that  an 
envelope,  circular,  and  application  for 
stock  in  a  corporation  were  placed  in 
the  post  office  under  the  direction  and 
with  the  knowledge  of  the  defendants. 
Sidebotham  v.  U.  S.  (O.  O.  A.)  253. F. 
417. 

In  a  prosecution  under  this  section  for 
use  of  the  mails  in  connection  with  a 
scheme  to  defraud,  whereby  defendants 
induced  ocean  carriers  to  issue  bills  of 
lading  though  no  shipments  were  de- 
livered, and  drafts  with  bills  of  lading 
attached  were  negotiated,  though  per- 
sons on  whom  drafts  were  drawn  ac- 
cepted them  Snowing  all  circumstanced, 
held  that  evidence  was  sufficient  to  go 
to  jury.  Le  More  v.  U.  S.  (C.  C.  A.) 
253  F.  887. 

Jury  may  convict  on  uncorroborated 
testimony  of  witness,  if  believed,  though 
he  is  an  accomplice,  and  guilty  of  other 
acts  reflecting  upon  him.  U*  S.  v. 
Fischer  (D.  C.)  245  F.  477. 

26.  Trials— A  remark  by  the  prose- 
cuting attorney  held  not  erroneous  as 
seeking  to  compel  defendant  to  produce 
as  evidence  the  letter  he  was  charged  to 
have  received  in  furtherance  of  a 
scheme  to  defraud  where  the  court  nega- 
tived such  inference.  Finnegan  v.  U. 
S.,  231  F.  561,  145  C.  0.  A.  447. 

In  prosecution  for  devising  scheme, 
and  for  using  mails  iii  connection  with 
scheme  to  defraud  in  sale  of  land,  where 
it  clearly  appeared  that  land  received 
by  purchasers  was  not  of  value  repre- 
sented, reference  to  them  as  victims  in 

(2384) 


argument  of  prosecutor  was  not  error. 
Chambers  v.  U.  S.,  237  F.  513.  150  C. 
C.  A.  395. 

In  a  prosecution  for  using  the  mails 
in  connection  with  a  sdieme  to  defraud, 
the  question  whether  accused  maUed 
certain  letters  in  connection  with  his 
project  to  dispose  of  worthless  mining 
stock  held  for  the  jury.  Linn  y.  U.  S., 
234  F.  5i43,  148  C.  C.  A.  309. 

Grant  of  separate  trial  to  numerous 
defendants  is  matter  of  discretion. 
Schwartzberg  v.  U.  8.,  241  F.  348, 154 
C.  C.  A.  228. 

On  trial  for  fraudulent  use  of  mails 
in  connection  with  bank's  reports,  evi- 
dence held  to  make  question  for  jury  as 
to  guilt  of  the  cashier  of  the  bank,  but 
insufficient  as  to  guilt  of  a  teller  in  the 
bank  and  a  former  director.  Sparks  v. 
U.  S.,  241  F.  777,  154  O.  C.  A.  479. 

Argument  of  government's  counsel 
held  improper,  as  an  appeal  to  preju- 
dice.   Id. 

On  trial  for  using  mails  in  further- 
ance of  scheme  to  defraud,  question  of 
good  faith  in  furnishing  mercantile 
agency  with  statement  of  bank's  condi- 
tion  held  for  ths  jury.  McDonald  t.  U 
S.,  241  F.  793,  154  C.  C.  A.  495. 

Acquittal  of  a  defendant,  charged 
with  using  the  mails  to  defraud,  on 
some  of  the  counts  of  the  indictment, 
held  not  to  negative  guilt  on  other 
counts.  Lyman  v.  U.  S.,  241  F.  945, 
154  C.  0.  A.  581. 

261/2.  -—  InstnictlonSd— Under  this 
section,  instruction  on  trial  for  fraudu- 
lent use  of  mails  held  erroneous,  as 
omitting  element  of  intent  to  effect  the 
scheme  through  the  mails.  Gardner  t. 
U.  S.,  230  F.  575,  144  C.  C.  A.  629. 

Instructions  given  and  refused  in  a 
prosecution  for  using  the  mails  to  pro- 
mote a-  scheme  to  defraud  held  without 
error.  Samuels  v.  U.  S.,  232  F.  638, 
146  0.  C.  A.  494. 

In  a  prosecution  for  conspiring  to  use 
the  mails  to  defraud  in  disposing  of  cor- 
porate stock,  tharge  held  not  erroneous 
as  directing  jury  what  was  intent  of  de- 
fendants, but  to  leave  thi^t  mattef  for 
their  determination;  nor  was  it  errone- 
ous, as  declaring  tiiat,  though  defend- 
ants believed  corporation  could  be  made 
a  success,  that  was  no  defense  to  assur- 
ances that  the  stock  would  prove  valu; 
able  and  dividends  would  be  paid. 
Menefee  v.  U.  S.,  236  F.  826,  150  C.  C. 
A.  88. 

In  prosecution  for  devising  scheme, 
and  using  mails  in  connection  with 
scheme,  to  defraud  by  misrepresenta- 
tions in  disposal  of  land,  instruction  on 
puffing  property,  etc.,  was  properly  re- 
fused; and  requested  instruction  that 
jury  could  not  consider  misrepresenta- 
tion not  charged,  except  for  certain 
purpose,  was  also  properly  refused,  in 
view  of  instructions  given.  Chambers 
V.  U.  S.,  237  F.  513,  150  C.  C.  A.  395. 
In  a  prosecution  for  the  use  of  mails 
to  defraud,  the  refusal  of  defendant's 
requested  charge  that,  in  order  to  con- 
vict,  the  jury  must  believe  beyond  a 
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reasonable  doubt  that  the  particular  let- 
ters described  in  the  coants  of  the  in- 
dictment were  mailed  or  received,  held 
error.  Hart  v.  U.  S.,  240  P.  911,  153 
O.  O.  A.  507. 

On  trial  for  fraudulent  use  of  mails, 
held,  that  defendants  were  entitled  to 
instruction  as  to  insolvency  of  bank  and 
effect  of  mere  closing  and  receivership. 
Sparks  ▼.  U.  S.,  241  F.  777,  164  C.  O. 
A.  479. 

Requested  instructions,  making  guilt 
of  defendants  charged  with  fraudulent 
use  of  mails  dependent  on  actual  intent, 
held  not  sufficiently  covered  by  general 
charge,  though  refusal  of  requests  was 
technically  justified,  because  they  went 
too  far.  McDonald  v.  U.  S.,  241  F. 
793.  154  C.  C.  A.  495. 

An  instruction,  given  on  the  trial  of 
a  defendant  charged  with  using  the 
mails  to  defraud,  held  not  erroneous. 
Lyman  v.  U.  S.,  241  F.  945,  154  C.  O. 
A.  581. 

In  prosecution  for  using  the  mails  in 
connection  with  sdieme  to  defraud  in 
disposition  of  Mexican  lands,  charge  de- 
fining the  word  "owned"  held  sufficient. 
Bowers  v.  U.  S.,  244  F.  641,  157  C.  0. 
A.  89. 

In  prosecution  for  using  mails  to  de- 
fraud, comment  of  trial  court  in  in- 
struction on  weakness  of  evidence  of- 
fered by  defendant  to  show  that  his  con- 
nection with  drafts  and  checks  obtained 
by  those  actively  engaged  in  fraudulent 
scheme  was  casual  and  innocent,  was 
not  improper,  where  court  did  not  refer 
to  defendant's  failure  to  testify.  Spear 
T.  U.  S.,  246  F.  250,  158  C.  C.  A.  410, 
certiorari  denied  38  S.  Ct.  335,  62  L. 
Ed.  929. 

In  prosecution  for  using  mails  in  con- 
nection with  scheme  to  defraud,  instruc- 
tions relative  to  decoy  letters  and  re- 
plies held  not  inconsistent  or  contradic- 
tory; and  denial  of  defendants*  request- 
ed instruction  that  decoy  letters  and 
replies  could  only  be  considered  in  de- 
termining whether  defendants  had  actu- 
ally entered  into  conspiracy,  and  that 
information  elicited  by  such  letters  was 
not  sufficient  to  sustain  conviction,  was 
not  error,  where  court  charged  that  gov- 
ernment officials  cannot  conspire  with 
another  to  violate  laws  for  purpose  of 
getting  such  person  convicted.  Hols- 
man  V.  U.  S.,  248  F.  193,  160  O.  0. 
A.  271. 

In  a  prosecution  for  using  mails  in 
connection  with  a  scheme  to  defraud, 
whereby  defendant  sold  as  acetyl  sali- 
cylic acid  a  compound  containing 
acetanilid,  without  labeling  it  as  requir- 
ed by  Pure  Food  and  Drug  Act,  in- 
struction allowing  jury  to  consider  that 
fact,  though,  as  sales  were  intrastate, 
act  had  no  application,  was  proper  on 
question  of  intent  to  defraud,  and  not 
erroneous  as  allowing  jury  to  consider 
another  offense.  Edwards  v.  U.  S.,  249 
F.  686,  161  C.  C.  A.  596,  certiorari  de- 
nied 39  S.  Ct.  7,  63  L.  Ed.  — . 

Charge,  on  prosecution  for  using  the 
mails  in  furtherance  of  a  scheme  to  de- 
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fraud,  held  not  to  amount  to  one  to  find 
defendants  guilty,  even  though  the  use 
of  the  mails  was  a  fresh  and  independ- 
ent product  of  the  mind  of  one  of  their 
confederates;  nor  was  it  open  to  criti- 
cism of  belittling  and  disparaging,  as 
matter  of  law,  the  defense  of  .alibi. 
Shea  v.  U.  S.  (C.  0.  A.)  251  F.  433. 

In  a  prosecution  under  this  section, 
instructions  defining  intent,  and  stating 
that  no  one  had  denied  a  witness'  tes- 
timony, were  not  objectionable  as  refer- 
riag  to  fact  that  defendants  did  not 
stand  and  testify  in  their  own  behalf. 
Sidebotham  v.  U.  S.  (0.  O.  A.)  253  F. 
417. 

In  a  prosecution  under  this  section, 
where  defendants,  who  had  become 
bankrupt,  contended  that  moneys  real- 
ized from  the  scheme  went  into  their 
business,  argument  of  the  prosecutor  as 
to  disposition  of  the  proceeds  held  war- 
ranted, not  being  in  effect  an  attempt 
to  charge  defendants  with  the  offense 
of  concealment  in  bankruptcy.  Le  More 
▼.  U.  S.  (C.  0.  A.)  253  F.  887. 

28.  Revlew^See  U.  S.  v.  New  South 
Farm  &  Home  Co.,  36  S.  Ct.  505,  241 
U.  S.  64,  60  L.  Ed.  890. 

In  a  prosecution  for  using  the  mails 
to  defraud,  the  admission  of  parol  evi- 
dence to  establish  the  existence  of  the 
corporation  whose  stock  defendant  sold 
was  not  prejudicial;  and  a  proposition 
for  the  offer  of  evidence  by  defendant 
held  too  indefinite  for  error  to  be  predi- 
cated on  the  refusal  of  the  evidence. 
Finnegan  v.  U.  S.,  231  F.  561,  145  C. 
0.  A.  447. 

Whether  accused  devised  a  scheme  to 
defraud,  and  whether  it  was  carried  out 
by  use  of  the  mails,  are  questions  of 
fact,  the  determination  of  which  cannot 
be  reviewed,  if  sustained  by  evidence. 
Cooper  V.  U.  S.,  232  F.  81,  146  C.  C. 
A.  273,  certiorari  denied  36  S.  Ct.  725, 
241  U.  S.  675,  60  L.  Ed.  1232. 

In  a  prosecution  for  conspiracy  to 
use  mails  to  defraud,  admission  of  evi- 
dence that  defendants  participated  in  a 
confidence  game  wholly  disassociated 
with  the  conspiracy  held  prejudicial  in 
view  of  the  charge  tending  to  result  In 
a  conviction  on  proof  of  other  offense 
than  the  one  set  out  in  indictment. 
Shea  V.  U.  S.,  236  F.  97,  149  C.  C.  A. 
307. 

In  a  prosecution  for  conspiring  to  use 
the  mails  in  connection  with  a  scheme 
to  defraud,  error  in  admitting  evidence 
of  a  patent  expert  as  to  the  scope  and 
validity  of  patents  of  corporation,  whose 
stock  defendants  were  selling,  held,  in 
view  of  the  charge,  not  prejudicial. 
Menefee  v.  U.  S.,  236  F.  826,  150  C.  C. 
A.  88. 

In  prosecution  for  using  mails  in  con- 
nection with  scheme  to  defraud  in  estab- 
lishing agencies  for  fire  extinguishers, 
where  government  introduced  evidence 
that  representations  as  to  extinguishers' 
efficacy  were  false,  exclusion  of  letters 
strengthening  defendants'  belief  in  their 
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e£5ca(7  held  prejudiciaL    Hair  v.  XJ.  S.. 
240  F.  333,  153  C.  C.  A.  259. 

Where  the  jury  acquitted  defendants 
of  conspiracy,  charged  under  Comp.  St. 
1916,  §  10201,  but  convicted  them  of 
using  the  mails  to  defraud,  contrary  to 
this  section,  the  record  must  be  closely 
scanned  to  determine  whether  evidence 
admitted  to  support  the  conspiracy 
charge,  and  inadmissible  on  the  other 
charge,  prejudiced  defendants.  Hart  v. 
U.  S.,  240  F.  911,  153  C.  C.  A.  597. 

On  trial  for  using  mails  in  further- 
ance of  scheme  to  defraud  in  connection 
with  bank's  reports,  exclusion  of  evi- 
dence tending  to  negative  fraudulent  in- 
tent on  part  of  cashier  held  prejudicial 
to  other  defendants,  as  well  as  to  cash- 
ier. Sparks  v.  U.  S.,  241  F.  777,  154 
C.  0.  A.  479. 

Failure  to  charge  that  guilt  of  de- 
fendants of  fraudulent  use  of  mails  was 
dependent  on  actual  intent  held  not 
prejudicial  as  to  one  defendant,  but 
prejudicial  as  to  defendant  whose  claim 
of  good  faith  was  a  question  of  fact,  and 
evidence  of  embezzlement  by  party 
against  whom  case  had  been  discontin- 
ued held  prejudicial.  McDonald  v.  U. 
S.,  241  F.  793,  154  a  C.  A.  495. 

On  trial  for  using  mails  in  execution 
of  scheme  to  defraud  in  connection  with 
treatment  of  fictitious  diseases,  testi- 
mony of  witness  not  named  in  indict- 
ment, if  showing  that  treatment  was  in 
good  faith  and  for  actual  ailment,  held 
not  prejudicial.  Freeman  v.  U.  S.,  243 
F.  353,  156  C.  C.  A.  133. 

In  prosecution  under  this  section  and 
Comp.  St.  1916,  §  10201,  for  violation 
of  and  conspiracy  to  violate  this  section 
admitting  in  evidence  account  book 
showing  receipt  of  $130,000  realization 
charges  held  without  prejudice.  Free- 
man V.  U.  S.,  244  F.  1,  156  C.  O.  A. 
429.  certiorari  denied  38  S.  Ct.  12,  245 
U.  S.  654,  62  L.  Ed.  533. 

Variance  between  counts  and  proof 
could  not  have  prejudiced  defendants, 
convicted  only  on  counts  as  to  which 
there  was  no  variance.  Bonfoey  v.  U. 
S.  (C.  C.  A.)  252  F.  802. 

In  a  prosecution  under  this  section, 
where  court  is  alleged  to  have  com- 
mented on  defendant's  failure  to  testi- 
fy, evidence  held  to  show  that  the  ver- 
dict was  based  upon  the  direct  and  pos- 
itive testimony  of  witnesses  and  docu- 
ments and  the  legitimate  inferences, 
and  not  from  any  prejudice  because  de- 
fendants did  not  testify  in  their  own 
behalf;  and  refusal  to  require  prosecu- 
tion to  elect  was  not  prejudicial,  where 


defendant  was  convicted  only  of  the  first 
oif ense  and  sentenced  for  13  montlLs  and 
to  pay  costs,  where  the  statute  author- 
ized a  fine  of  not  more  than  $1,000,  or 
an  imprisonment  of  not  more  than  fiv« 
years,  or  both.  Sidebotham  v.  ID.  8. 
(C.  C.  A.)  253  F.  417. 

29.  Con8pirai^.^Partie8  to  conspir- 
acy to  defraud,  who  did  not  intesd  to 
use  mails  in  connection  with  the 
scheme,  in  violation  of  this  section,  are 
not  subject  to  conviction  under  Comp. 
St  1916,  §  10201.  Schwartzberg  v.  U. 
S.,  241  F.  348,  154  C.  C.  A  228. 

On  trial  for  conspiring  to  use  mails 
in  furtherance  of  scheme  to  defraud  by 
means  of  blackmailing  suits,  evidence 
as  to  other  suits  held  admissible  to 
show  intent.  McKelvey  v.  U.  B.,  241 
F.  801,  154  O.  C.  A.  503. 

Indictment  under  this  section  ^ 
Comp.  St  1916,  S  10201,  charging  vio- 
lation of  and  conspiracy  to  violate  this 
section,  held  to  sufficientljr  chari^e  con- 
spiracy to  use  mails  in  execution  of 
scheme  and  show  that  matters  therein 
stated  had  power  to  effect  object  of 
conspiracy  and  where  conspiracy  counts 
set  forth  as  overt  acts  mailing  of  let- 
ters not  set  out  in  counts  under  this 
section,  contention  that  conviction  on 
conspiracy  counts  as  well  as  on  others 
is  double  conviction  was  untenable. 
Freeman  v.  U.  S.,  244  F.  1.  156  C  C. 
A.  429,  certiorari  denied  38  S.  Ot- 12, 
245  U.  S.  654.  62  L.  Ed.  533. 

Whether  use  of  the  mails  to  collect 
the  check  deposited  in  betting  l>y  ^^ 
victim  of  a  scheme  to  defrao<l  ^^ 
fake  betting  in  sham  turf  exch&>>S^^* 
was  not  such  a  natural  and  prot>*We 
consequence  of  the  execution  o£  ^ 
scheme  that  the  other  particip^^ 
would  naturally  have  foreseen  the  ^^' 
lihood  thereof,  rendering  them  liable 
under  this  section  for  acts  of  coxi- fed- 
erates, is  a  proper  jury  quest:ioiL 
Shea  V.  U.  S.  (C.  C.  A.)  251  F.  4^0. 

It  is  not  necessary  that  the  person 
defrauded  had  been,  in  the  iornao-tion 
of  the  original  conspiracy,  select  e<i  «* 
its  vicdm,  and  fact  that  defendaat.  "ffa« 
not  present  at  the  time  of  the  def  r«iad- 
ing  is  not  conclusive.    Id. 

Cited  without  definite  appiii^&t^'''"' 
U.  S.  V.  Comyns,  39  S.  Ct  98,  03  I- 
Ed.  — ;  McDonald  v.  U.  S.  (C.  O-  A.) 
241  F.  793;  McKelvey  v.  U.  S.  CO.  C. 
A.)  241  F.  801;  Elder  v.  U.  S.  (C  O-  A. 
243  F.  84;  Clark  v.  U.  S.  (C.  C  A. 
245  F.  112;  Safford  v.  p.  S.  (C  O.  A.) 
252  F.  471. 


§  10387.  (Crim.  Code,  §  217.)     Poisons,  explosives,  etc.;    restric- 
tions on  mailing;   intoxicating  liquors  non-mailable. 

nounced,  and  not  duplicitous.     3^^^'gg 


Indictments— Under  this  section,  in- 
d,ictment  charging  that  accused  de- 
posited or  caused  to  be  deposited  in 
mails  poison  with  intent  to  kill  another 
held    sufficient    to    charge    offense   de- 

(2386) 


seen 


v.  U.  S.,  247  F.  874.  160  C.  C. 

Evidenoe.— Witnesses  who  h»<*  ^ 
writing  of  defendant,  who  was  <^^^  Af 
with  depositing  and  causing  to     ^^ 
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posited  in  post  office  letter  containing  er  her   liusband's   discoyery   of   samet 

poison,  etc.,  are  competent  to  testify  she  deserted  him  and  went  to  accused, 

that   writing   and   signature   was    that  Id. 

of  accused.     Murray  y.  U.  8.,  247  F.  Evidence  held   to  show  that  poison 

874,  160  O.  C.  iu  06.  mentioned  by  expert  witness  for  prose - 

Questions  whether  woman  for  whon>  cntion  was  that  deposited  in  the  mails, 

poison  letter  was  intended  was  in  love  and  was  sufficient  to  support  convic- 

with   accused   and   bad   been   intimate  tion.    Id. 
with  him  held  proper;  it  appearing,  aft- 

§  10387au  (Act  March  3,  1917,  c.  162.  §  5.)     Use  of  mails  for  ad- 
vertising intoxicating  liquors  intended  for  prohibition  states. 

No  letter,  postal  card,  circular,  newspaper,  pamphlet,  or  publica- 
tion of  any  kind  containing  any  advertisement  of  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  liquors  of  any  kind,  or  con- 
taining a  solicitation  of  an  order  or  orders  for  said  liquors,  or  any 
of  them,  shall  be  deposited  in  or  carried  by  the  mails  of  the  United 
States,  or  be  delivered  by  any  postmaster  or  letter  carrier,  when 
addressed  or  directed  to  any  person,  firm,  corporation,  or  associa- 
tion, or  other  addressee,  at  any  place  or  point  in  any  State  or  Ter- 
ritory of  the  United  States  at  which  it  is  by  the  law  in  force  in  the 
State  or  Territory  at  that  time  unlawful  to  advertise  or  solicit  or- 
ders for  such  liquors,  or  any  of  them,  respectively.    (39  Stat.  1069.) 

Tliis  section  and  the  two  sections  next  following  were  part  of  section  5  of  the 
postal  service  appropriation  act  for  the  fiscal  year  1918,  cited  above.  The  re- 
mainder of  said  section  5  is  set  forth  ante,  {  8739a.    See,  also,  post,  §  103S7d. 

Notes  of  Deoisioiui  ^ 

Effect  and  oonstrootlon  of  aot^^See  Cited  withoot  definite  application, 
notes  under  {  8739a,  ante.  U.  S.  y.  Briebach  (D.  C.)  245  F.  204. 

• 

§  10387b.  (Act  March  3,  1917,  c.  162,  §  5.)     Same;  punishment. 

If  the  publisher  of  any  newspaper  or  other  publication  or  the 
agent  of  such  publisher,  or  if  any  dealer  in  such  liquors  or  his  agent, 
shall  knowingly  deposit  or  cause  to  be  deposited,  or  shall  know- 
ingly send  or  cause  to  be  sent,  anything  to  be  conveyed  or  deliv- 
ered by  mail  in  violation  of  the  provisions  of  this  section,  or  shall 
knowingly  deliver  or  cause  to  be  delivered  by  mail  anything  herein 
forbidden  to  be  carried  by  mail,  shall  be  fined  not  more  than  $1,000 
or  imprisoned  not  more  than  six  months,  or  both ;  and  for  any  sub- 
sequent offense  shall  be  imprisoned  not  more  than  one  year.  Any 
person  violating  any  provision  of  this  section  may  be  tried  and 
punished,  either  in  the  district  in  which  the  unlawful  matter  or 
publication  was  mailed  or  to  which  it  was  carried  by  mail  for  de- 
livery, according  to  direction  thereon,  or  in  which  it  was  caused 
to  be  delivered  by  mail  to  the  person  to  whom  it  was  addressed. 
(39  Stat.  1069.) 

See  note  to  §  10387a,  ante.  S  8730b  for  another  provision  of  this  section. 

§  10387c.  (Act  March  3,  1917,  c.  162,  §  5.)     Same;   designation  of 
states  having  prohibition. 
The  Postmaster  General  is  hereby  authorized  and  directed  to 
make  public  from  time  to  time  in  suitable  bulletins  or  public  no- 
tices the  names  of  States  in  which  it  is  unlawful  to  advertise  or 
solicit  orders  for  such  liquors.     (39  Stat.  1069.) 
See  note  to  {  10887a,  ante. 

§  lQ387d.  (Res.  March  4,  1917,  c  192.)     Same;  time  of  taking  ef- 
fect of  Act. 

Section  five  of  an  Act  making  appropriations  for  the  service  of 
the  Post  Office  Department  for  the  fiscal  year  ending  June  thirtieth^ 
nineteen  hundred  and  eighteen,  and  for  other  purposes,  shall  not 
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be  in  effect  until  July  first,  nineteen  hundred  and  seventeen.    (39 
Stat.  1202.) 

This  was  a  rosalution  entitled  a  "Joint  Resolution  providing  that  section 
five  of  an  act  making  appropriatioi^  for  the  service  of  the  Post  Office  Depart- 
ment for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  eighteen, 
shall  not  be  in  effect  until  July  first,  nineteen  hundred  and  seventeen,*'  cited 
above. 

See  ante,  §§  10387a-10387c. 

§  10387e.  (Act  Oct  3,  1917,  c.  63,  §  1110.)     Same;  ethyl  alcohol  for 
governmental  purposes;   wine  for  sacramental  purposes. 

Section  five  of  the  Act  approved  March  third,  nineteen  hundred 
and  seventeen,  entitled  "An  Act  making  appropriations  for  the  Post 
Office  Department  for  the  year  ending  June  thirtieth,  nineteen  hun- 
dred and  eighteen,"  shall  not  be  construed  to  apply  to  ethyl  alcohol 
for  governmental,  scientific,  medicinal,  mechanical,  manufacturing, 
and  industrial  purposes,  and  the  Postmaster  General  shall  prescribe 
suitable  rules  and  regulations  to  carry  into  effect  this  section  in 
connection  with  the  Act  of  which  it  is  amendatory,  nor  shall  said 
section  be  held  to  prohibit  the  use  of  the  mails  by  regularly  ordain- 
ed ministers  of  religion,  or  by  officers  of  regularly  established 
churches,  for  ordering  wines  for  sacramental  uses,  or  by  manufac- 
turers and  dealers  for  quoting  and  billing  such  wines  for  such  pur- 
poses only.  (40  Stat.  329.) 

This  section  was  section  1110  of  an  act  entitled  "An  act  to  provide  revenae 
to  defray  war  expenses,  and  for  other  purposes^"  cited  above.  This  sectioD 
was  part  of  title  XI,  thereof,  entitled  "Postal  Bates."  See,  also,  note  to 
chapter  Eleven  B  of  Title  XXXY,  ante. 

See,  ante,  §§  10387a-10387d. 

§  10387ce.  (Act  Feb.  24,  1919,  c.  18,  §  1407.)     Act  March  3,  1917, 
c  162,  §  5,  as  amended,  extended  to  District  of  Columbia. 

The  provisions  of  section  5  of  the  Act  entitled  "An  Act  making 
appropriations  for  the  service  of  the  Post  Office  Department  for 
the  fiscal  year  ending  June  30,  1918,  and  for  other  purposes,"  ap- 
proved March  3,  1917,  relating  to  intoxicating  liquors  in  interstate 
commerce,  as  amended  by  section  1110  of  an  Act  entitled  "An  Act 
to  provide  revenue  to  defray  war  expenses,  and  for  other  purpos- 
es, approved  October  3,  1917,  be,  and  the  same  are  hereby,  made 
applicable  to  the  District  of  Columbia.    (40  Stat  1151.) 

This  section  is  §  1407  of  the  Bevenue  Act  of  1918  (Title  XIY— Oenera 
Provisions),  cited  above. 

For  Act  March  3,  1917,  c.  162,  $  5,  as  amended  by  (  1110  of  the  Bevenae 
Act  of  1917,  see  |§  8739a,  10887a-10387c  10387e,  ante. 

§  10388.  (Crim.  Code,  §  218.)     Counterfeiting,  etc.,  money  orders; 
punishment. 

Liability  as  piincipai^— One  who  which  money  order  waa  iasaed  is  admis- 
knowingly  aided  or  assisted  another  or  sible  as  part  of  res  gestae.  Dean  ▼.  U. 
others  to  alter  money  order,  by  raising  S.,  246  F.  568,  158  O.  G.  A.  538. 
it  from  $1  to  $21,  in  violation  of  this  Express  agent,  who  testified  to  see- 
section,  may,  under  direct  provisions  ing  accased,  charged  with  raising  post&I 
of  Comp.  St.  1916,  §  10506,  be  convicted  money  order,  at  place  where  order  was 
as  principal.  Dean  v.  U.  S.,  246  F.  issued  on  day  of  issuance,  could  testify 
568,  158  C.  O.  A.  538.  that  he  recognised  accused,  because 
^  .,  _  ^.  *  shortly  thereafter  he  testified  against 
Preaumptlons^In  prosecubon  for  tim  for  raising  express  order;  such 
raismg  postal  money  order,  where  de-  testimony  not  being  objectionable  be- 
sired  for  purposes  of  comparison  of  ^^^^^  referring  to  anothar  prosecution, 
handwriting,  notebook  taken  from  pos*  j^^ 

session  of  accused,  who  surrendered  it  Memorandum   book   taken   from  ac- 

without  denying  ownership,  is  presump-  ^used's  possession,  though  not  his  own. 

a'^^lV^i^''r!fQ%Kfi'' n   n*  A ^52  ""•  ^*«  properly  received  in  evidence,  fur- 
S.,  246  F.  o68,  158  C.  O.  A.  5d8.  nishing   basis  of  comparison  of  hand- 
Evidenced— In   prosecution   for  alter-  writings  of  one  making  entries  and  of 
ing  postal  money  order,  application  on  one  signing  application,  for,  if  accns- 
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ed  assiBted  another  to  make  altera- 
tions, he  could  be  convicted  as  principal. 
Id. 

Notebook  containing  personal  mem- 
oranda, taken  from  accused's  posses- 
sion, held  admissible  under  Act  Cong. 
Feb.  26, 1913,  as  basis  of  comparison  of 
accused's  handwriting,  though  accused 
denied  that  order  was  issued  to  him  and 
that  book  was  his;  but  entry  in  note- 
book held  slight  evidence  that  accused, 
who  was  charged  with  altering  postal 
money  order,  was  in  place  of  issuance 
on'  day  order  was  issued.    Id. 

Jury  qnestlon.f~In  prosecution  for  al- 
tering postal  money  order,  in  viola- 
tion of  this  section,  evidence  held  suffi- 


cient to  take  case  to  jury.    Dean  v.  U. 
8.,  246  F.  668,  168  C.  C.  A.  638. 

Seiiteno6.f— Where  petitioner  pleaded 
guilty  to  an  indictment  charging  eight 
forgeries  of  postal  money  orders,  and 
under  this  section  he  might  have  been 
sentenced  to  cumulative  imprisonment 
for  6  years  for  each  offense,  a  sentence 
to  10  years'  imprisonment,  to  run  con- 
currently on  all  counts,  is  valid,  and 
cannot  be  treated  as  a  sentence  for  6 
years,  because  of  the  word  "concurrent- 
ly," as  that  means  in  unity,  and  may  be 
treated  as  providing  the  imprisonment 
should  run  on  all  the  counts  in  the  ag- 
gregate. Brinkman  v.  Morgan  (C.  C. 
A.)  253  F.  663. 


§  10397.  (Crim.  Code,  §  227.)     Fraudulent  use  of  official  envelopes; 
penalty. 


PaiH)e4  post.— Executive  and  ;other 
government  officers,  entitled  to  franking 
privilege  under  this  section  and  Gomp. 
St.  1916,  IS  7369,  7371,  7382,  are  enti- 


tled to  use  such  privilege  in  sending 
parcel  post  matter  under  {$  7319,  7321. 
30  C^.  Atty.  Gen.  112. 


§  10401a.  (Act  June  15,  1917,  c.  30,  title  XII,  §  1.)     Use  of  mails; 

letters  or  writings  in  violation  of  Act  declared  nonmailable; 

opening  letters. 
Every  letter,  writing,  circular,  postal  card,  picture,  print,  engrav- 
ing, photograph,  newspaper,  pamphlet,  book,  or  other  publication, 
matter  or  thing,  of  any  kind,  in  violation  of  any  of  the  provisions  of 
this  Act  is  hereby  declared  to  be  nonmailable  matter  and  shall  not 
be  conveyed  in  the  mails  or  delivered  from  any  post  office  or  by 
any  letter  carrier :  Provided,  That  nothing  in  this  Act  shall  be  so 
construed  as  to  authorize  any  person  other  than  an  employe  of  the 
Dead  Letter  Office,  duly  authorized  thereto,  or  other  person  upon 
a  searck  warrant  authorized  by  law,  to  open  any  letter  not  ad- 
dressed to  himself.    (40  Stat.  230.) 

This  section  and  the  two  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality,  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,"  cited 
above.    Said  sections  constituted  title  XII  of  said  act,  entitled  "Use  of  Mails." 

Not«s  of  Deolsioiis 


Validlty.~Thi8  section  and  the  fol- 
lowing section,  declaring  certain  matter 
nonmailable,  do  not  violate  Const. 
Amend.  1,  as  to  freedom  of  speech  or 
of  the  press,  nor  Const.  Amend.  5,  as 
to  due  process  of  law.  Masses  Pub.  Co. 
T.  Patten,  246  F.  24,  158  C.  C.  A.  250, 
reversing  decree  (D.  C.)  244  F.  535. 

ConstructlOHd— ^ee  note  under  S 
10401c,  post. 

This  section  and  the  following  sec- 
tion exclude  from  the  mails  any  let- 
ters or  literature  in  furtherance  of 
acts  prohibited  under  the  other  tities 
of  the  statute.  Masses  Pub.  Co.  v. 
Patten,  248  F.  24,  158  C.  C.  A.  250, 
reversing  decree  (D.  C.)  244  F.  535. 

The  sections  are  intended  only  to 
prevent  dissemination  and  distribution 
through  the  mails  of  publications  in- 
tended to  embarrass  and  defeat  the 
government  in  the  successful  prose- 
cution of  the  war;  but  to  make  matter 
nonmailable  it  need  not  directly  men- 


tion the  duty  to  resist  a  law,  or  the 
interest  of  the  persons  addressed  in 
such  resistance.    Id. 

A  cartoon  published  by  complainant 
in  its  magazine,  representing  the  Lib- 
erty Bell  in  a  broken  form,  whatever 
its  meaning,  did  not  by  itself  afford 
any  ground  for  exclusion  of  the  maga- 
zine from  the  mails.    Id. 

Postmaster  Grenerars  determination 
as  to  nonmailable  matter  under  the 
Espionage  Act  is  conclusive  on  the 
courts,  unless  clearly  wrong.    Id. 

Burden  of  proof.— Complainant,  su- 
ing to  enjoin  the  exclusion  of  maga- 
zine from  the  mail,  held  to  have  bur- 
den of  overcoming  presumption  that 
Postmaster  General's  conclusion  was 
right,  and  not  wanton,  malicious,  or 
in  excess  of  his  powers,  by  a  prepon- 
derance of  evidence.  Masses  Pub.  Co. 
V.  Patten,  246  F.  24,  158  C.  O.  A.  250, 
reversing  decree  (D.  C.)   244  F.  535. 
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§  10401b.  (Act  June  15,  1917,  c.  30,  title  XII,  §  2.)  Same;  letters 
or  writings  advocating  treason  declared  nonmailable. 

Every  letter,  writing,  circular,  postal  card,  picture,  print,  en- 
graving, photograph,  newspaper,  pamphlet,  book,  or  other  publica- 
tion, matter  or  thing,  of  any  kind,  containing  any  matter  advocat- 
ing or  urging  treason,  insurrection,  or  forcible  resistance  to  any 
law  of  the  United  States,  is  hereby  declared  to  be  nonmailable. 
(40  Stat.  230.) 

See  notes  under  preceding  and  following  sections. 

§  10401c.  (Act  June  15,  1917,  c.  30,  title  XII,  §  3.)     Same;  using 
or  attempting  to  use  mails  or  Postal  Service  for  transmission' 
of  matter  declared  nonmailable  by  title ;  jurisdiction  of  offense. 
Whoever  shall  use  or  attempt  to  use  the  mails  or  Postal  Service 
of  the  United  States  for  the  transmission  of  any  matter  declared  by 
this  title  to  be  nonmailable,  shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  five  years,  or  both.    Any  person  violat- 
ing any  provision  of  this  title  may  be  tried  and  punished  either  in 
the  district  in  which  the  unlawful  matter  or  publication  was  mailed, 
or  to  which  it  was  carried  by  mail  for  delivery  according  to  the  di- 
rection thereon,  or  in  which  it  was  caused  to  be  delivered  by  mail 
to  the  person  to  whom  it  was  addressed.    (40  Stat.  230.) 

See  note  to  S  10401a,  ante.  158   G.    C.    A.    250,    reversing  decree 

Nonmailabie    articles^Articles    and  (D.  C.)   244  F.  535. 

cartoons     in    complainant's    magazine  Articles  in  a  newspaper  held,  in  suit 

held  to  warrant  Postmaster  General's  to    enjoin    a    postmaster    from  with- 

conclusion  that  it  was  unmailable,  as  drawing   mailing  privileges,  to  violate 

tending  to  obstruct  recruiting  and  en-  this  section,  and  so  render  the  paper 

listment,  contrary  to  this  section,  but  unmailable  under  §  10401a,  ante,  Jef- 

not  unmailable   ander   $   10401b,  ante.  fersonian  Pub.  Co.  v.  West  (D.  C.)  246 

Masses  Pub.  Co.  v.  Patten,  246  F.  24,  F.  585. 

§  10401d.  (Act  June  15,  1917,  c.  30,  title  XII,  §  4,  as  added,  Act 
May  16,  1918,  c.  75,  §  2.)  Use  of  mails  contrary  to  Espionage 
Act. 

When  the  United  States  is  at  war,  the  Postmaster  General  may, 
upon  evidence  satisfactory  to  him  that  any  person  or  concern  is 
using  the  mails  in  violation  of  any  of  the  provisions  of  this  Act, 
instruct  the  postmaster  at  any  post  office  at  which  mail  is  receiv- 
ed addressed  to  such  person  or  concern  to  return  to  the  postmas- 
ter at  the  office  at  which  they  were  originally  mailed  all  letters 
or  other  matter  so  addressed,  with  the  words  'Mail  to  this  address 
undeliverable  under  Espionage  Act'  plainly  written  or  stamped 
upon  the  outside  thereof,  and  all  such  letters  or  other  matter  so 
returned  to  such  postmasters  shall  be  by  them  returned  to  the 
senders  thereof  under  such  regulations  as  the  Postmaster  General 
may  prescribe.     (40  Stat.  554.) 

This  section  was  added  by  act  May  16,  1918,  c  75,  S  2,  cited  above. 
See  note  to  §  10212cc,  ante. 
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CHAPTER  NINE— OFFENSES  AGAINST 
FOREIGN  AND  INTERSTATE 

COMMERCE 


10402.  Transportation  of  exploaWes  re- 
Btricted. 

10408.  Intoxicating  liquors ;  delivery  re- 

stricted to  bona  fide  consignee. 

10409.  Same;  collecting  purchase  price, 

etc.,  prohibited. 

10410.  Marking  intoxicating  liquor  ship- 

ments. 


Sec 

10415.  Importing  and  transporting  ob- 

scene books,  etc. 

10416.  Transportation    or    importation 

.  of  prize-fight  films,   etc,   un- 
lawfuL 
10418a.  Violent  interference  with   for- 
eign commerce. 


§  10402.  (Crim.  Code,  §  232.)    Transportation  of  explosives  re- 
stricted. 

Civil  liabiiity.^-Compliance  by  a  car- 
rier in  the  carriage  of  war  munitions 
with  the  requirements  of  this  section 
and  Comp.  St.  1916,  §§  10403-10405, 
does  not  affect  its  dvil  liability  in  re- 


spect to  loss  or  damage  to  property  of 
other  shippers  through  an  explosion  of 
such  munitions.  John  Lysaght,  Limit- 
ed, y.  Lehigh  Valley  R.  Co.  (D.  C.) 
254  F.  351. 


§  10408.  (Crim.  Code,  §  238.)     Intoxicating  liquors;   delivery  re- 
stricted to  bona  fide  consignee. 

Overt    actSw^Telegraphic    orders    by 
one    conspirator   to    another   directiug 


Liabillty^-In  view  of  Pen.  Code,  f 
332  (Comp.  St.  1916,  i  10506).  de- 
fendants, where  they  conspired  with 
agents  of  common  carrier  to  violate 
this  section,  are  indictable  as  princi- 
pals, though  they  were  not  agents  or 
employes  of  any  railroad  or  common 
carrier.  Billingsley  v.  U.  S.,  249  P. 
331,  161  C.  C.  A.  339.  affirming  judg- 
ment U.  S.  V.  Billingsley,  242  F.  330, 
and  certiorari  denied  Billingsley  ▼.  U. 
S.,  38  S.  Ct.  583,  247  U.  S.  523.  62 
L.  Ed.  1247. 

Defendant,  indicted  with  H.  for  con- 
spiring with  employes  of  a  carrier  to 
have  the  employes  deliver  intoxicants 
to  defendant  and  H.  under  a  fictitious 
name,  in  violation  of  this  section,  may 
be  convicted  of  conspiracy,  notwith- 
standing delivery  to  H.,  defendant  tak- 
ing no  part  therein;  the  doctrine  of 
agency  not  being  available  to  show  de- 
fendant's participation  in  the  complet- 
ed offense.  McKnight  v.  IF.  S.  (C.  C. 
A.)  252  F.  687. 

§  10409.  (Crim.  Code,  §  239.) 
etc.,  prohibited. 

See  30  Op.  Atty.  Gen.  88. 

Retroactive  effect.— Retroactive  op- 
eration may  not  be  given  to  this  sec- 
tion by  deducing  from  it  conclusion 
that,  contrary  to  previous  decisions, 
power  of  state  to  prohibit  shipments 
of  intoxicating  liquors  under  C.  O.  D. 
contracts  previously  existed.  Rosen- 
berger  v.  Pacific  Exp.  Co..  36  S.  Ct. 
510.  241  U.  S.  48,  60  L.  Ed.  880,  re- 
versing judgment  167  S.  W.  429,  258 
Mo.  97. 

Shipper's  agent.— This  section  applies 
to  agent  of  shipper,  who  delivers  biU 
of  lading  on  payment  of  draft  for  price; 
and  shipper's  representative  who  col- 


shipment  of  intoxicating  liquor  to  be 
made  held  overt  acts  under  Comp.  St. 
1916,  $  10201,  to  effect  a  conspiracy 
to  violate  this  section.  "Witte  v.  Shel- 
ton,  240  F.  265,  153  C.  C.  A.  191. 

Evidences-Evidence  at  the  hearing 
before  a  commissioner  who  ordered  pe- 
titioner for  habeas  corpus  to  be  taken 
to  another  district  for  trial  held  suffi- 
cient to  show  probable  cause  that  de- 
fendant was  guilty  of  a  conspiracy  to 
cause  an  agent  of  an  interstate  car- 
rier to  deliver  intoxicating  liquors  to 
a  fictitious  person.  Witte  v.  Shelton, 
240  F.  265,  153  C.  C.  A.  191. 

Cited  without  definite  application, 
Danciger  v.  Cooley,  39  S.  Ct.  119,  63 
L.  Ed.  — ;  Bond  v.  U.  S.  (C.  C.  A.) 
252  F.  804;  Grant  v.  TJ.  S.  (C.  C.  A.) 
252  F.  692;  30  Op.  Atty.  Gen.  88. 


Same;   collecting  purchase  price, 

lects  price  and  delivers  to  purchaser 
bill  of  lading  violates  this  section. 
Danciger  v.  Cooley,  157  P.  453,  98  Kan. 
38,  rehearing  denied  158  P.  1119,  98 
Kan.  484.  "Other  person,"  within  this 
section,  is  not  limited  to  an  agent  of  a 
common  carrier,  but  includes  all  per- 
sons doing  the  prescribed  act;  the 
practice  of  collecting  the  purchase 
price  at  destination  as  a  condition  to 
delivery  being  the  thing  aimed  at,  and 
the  rule  of  ejusdem  generis  never  be- 
ing applied  when  it  will  defeat  the  in- 
tention of  the  legislative  body.  Col- 
lection of  purchase  price  of  liquor  is 
in  connection  with"  transportation  of 


(( 
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interstate  shipment  of  liquor,  where  payment  before  bUl  of  lading  passed  to 
shipper's  agent  at  destination,  accord-  purchaser.  Danciger  v.  Oooley,  39  S. 
ing  to  shipper's  instructions,  required       Gt.  119,  63  L.  Ed.  — . 

§  10410.  (Crim.  Code,  §  240.)     Marking  intoxicating  liquor  ship- 
ments. . 


See  30  Op.  Atty.  Gen.  88. 

State  legislation^— In  view  of  ezdu- 
sive  power  of  Congress  over  interstate 
commerce,  and  fact  that  interstate  com- 
merce shipment  of  intoxicating  liquors 
requires  uniformity  of  regulation, 
states  are  without  power,  as  was  at- 
tempted by  Prohibition  Act  Colo.  (Laws 
1910,  p.  275)  §  10,  to  regulate  the 
markings  of  shipments  of  intoxicants. 
Chicago,  B.  &  Q.  R.  Co.  v.  Giles  (D.  O.) 
235  F.  804. 

Offenses^— Where  defendant  made  in- 
terstate shipments  of  beer,  and  the 
only  external  marks  indicating  the  na- 
ture of  the  packages  were  the  name  of 
the  defendant  brewing  company,  the 
trade-name,  "Select,"  and  a  serial  num- 
ber, etc.,  held,  that  defendant  was  guil- 
ty of  violation  of  this  section;  the  fact 
that  the  nature  of  the  contents  might 
have  been  inferred  or  learned  from  oth- 
er sources  being  immaterial,  etc.— Ja- 
cob Schmidt  Brewing  Co.  v.  United 
States  (0.  C.  A.)  254  F.  695. 


Interstate  shipment  of  intoxicatiiig 
liquor  held  sufficiently  labeled,  within 
this  section,  when  contents  were  de- 
scribed as  intoxicating  liquor;  but  any 
failure  to  set  forth  the  particolart 
truthfully  or  plainly,  or  attempt  to  cov- 
er them  up  with  advertising  matter, 
held  a  violation.  U.  S.  v.  Hillsdale  Dis- 
tiUery  Co.  (D.  C.)  242  F.  536. 

If  a  carrier  would  avert  conseqaences 
of  contributing  to  violation  of  Gea 
Acts  Ala.  1915,  p.  555,  §  5,  by  trans- 
porting and  delivering  liquors  in  forbid- 
den receptacles,  it  must  inspect  tenders 
of  such  shipments  as  are  labeled  in  ac- 
cordance with  this  section.  State  t. 
Southern  Express  Co.  (Ala.)  75  So.  343. 

Costs^— Where  a  claimant  muaccess- 
fnUy  defends  a  suit  under  this  section, 
for  forfeiture  of  liquors  shipped  with- 
out proper  labels,  the  court  may,  where 
the  facts  justify  it,  adjudge  the  costs 
and  expenses  against  him.  Williams  t. 
U.  S.  (C.  C.  A.)  254  F.  48. 


§  10415.  (Crim.  Code,  §  245.)     Importing  and  transporting  obscene 

books,  etc. 

Cited    wlthoot    deflnlte    application, 
Bosselman  v.  U.  S.  (C.  C.  A.)  239  F.  82. 


§  10416.  (Act  July  31,  1912,  c.  263, 
tation  of  prize-fight  films,  etc 

Validity^— This  section  is  a  valid  ex- 
ercise of  congressional  power  to  regu- 
late interstate  commerce,  though  par- 
taking of  a  police  regulation.  U.  S.  v. 
Johnston  (D.  C.)  232  F.  970. 

Offense.^— A  picture  of  a  foreign  prize 
fight  held  caused  to  be  brought  into  the 
United  States,  in  violation  of  this  sec- 
tion, by  means  of  photographic  appa- 
ratus on  the  American  side,  opposite 


§  1.)  Transportation  or  iiaipor- 
.,  uxilawful. 

apparatus  on  the  Canadian  side,  the 
two  being  connected.  Pantomimic 
Corp.  V.  Malone,  238  F.  135,  15JL  G.  C. 
A.  211. 

Indictments— An  indictment  ch^irpai 
that  defendants  conspired  togetkier  to 
violate  this  section  held  to  chajg^  ^ 
violation  of  Comp.  St  1916,  i  10201 
U.  S.  ▼.  Johnston  (D.  C.)  232  F.  970 


§  10418a.  (Act  June  15,  1917,  c.  30,  titie  IV,  §  1.)    Violent  inter- 
ference with  foreign  commerce. 

Whoever,  with  intent  to  prevent,  interfere  with,  or  obstruct  or 
attempt  to  prevent,  interfere  with,  or  obstruct  the  exportation 
to  foreign  countries  of  articles  from  the  United  States  shall  in- 
jure or  destroy,  by  fire  or  explosives,  such  articles  or  the  places 
where  they  may  be  while  in  such  foreign  commerce,  shall  he  fined 
not  more  than  $10,000,  or  imprisoned  not  more  than  ten  years,  or 
both.    (40  Stat.  221.) 

This  section  constituted  part  of  "An  act  to  punish  acts  of  interference  with 
the  foreign  relations,  the  neutrality,  and  the  foreign  commerce  of  the  United 
States,  to  punish  espionage,  and  better  to  enforce  the  criminal  laws  of  the 
United  States,  and  for  other  purposes,"  cited  above.  Said  section  was  title 
IV  of  said  act,  entitled  "Interference  with  Foreign  Commerce  by  Violent 
Means." 
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§  10444 


CHAPTER  TEN— THE  SLAVE  TRADE  AND  PE- 
ONAGE 

§  10441.  (Crim.  Code,  §  268.)     Kidnapping;  punfshment. 


Constnictton^-As  the  congressional 
legislation  against  kidnapping  found  in 
this  section  and  Oomp.  St.  1916,  H 
10442-10444,  is  expressly  limited  to  the 
constitutional  authority  of  Congress  to 
legislate  against  slavery,  etc.,  under 
Const.  Amends.  13,  14,  this  amounts  to 
a  legislative  declaration  that  kidnap- 
ping not  so  limited  was  left  to  be  dealt 
with  by  the  states  under  their  police 
power;    the    expression   of   one    thing 

§  10442.  (Crim.  Code,  §  269.) 
peonage;  punishment. 

"Peonage.''— It  is  sufficient  to  con- 
stitute peonage  that  a  person  is  held 
against  his  will  and  made  work  to  pay 
a  debt;  the  amount  of  the  debt  and 
the  means  of  coercion  being  immaterial. 
Bernal  v.  U.  S.,  241  F.  339,  154  O. 
C.  A.  219. 

''Peonage,"  within  this  section,  is  a 
status  or  condition  of  compulsory  serv- 
ice based  on  the  indebtedness  of  the 
peon  to  the  master.  Taylor  v.  U.  8., 
244  F.  321,  156  C.  C.  A.  607. 

Offenaes^— One  cannot  be  deemed 
guilty  of  peonage  where  he  has  held 
another  in  involuntary  servitude  to 
compel  such  other  to  comply  with 
agreement  to  work  for  certain  term, 
since  obligation  to  work  cannot  be  con- 
strued to  mean  "debt,"  as  contemplait- 
ed  t>y  this  section.  Taylor  v.  U.  S., 
244  F.  321,  156  O.  O.  A.  607. 

To  sustain  conviction  of  conspiracy 
to  return  servant  to  condition  of  peon- 
age, it  must  appear  that  defendants  un- 
lawfully conspired  to  return  servant  to 
condition  of  peonage.    Id. 

Where  servant  prosecuted  before 
state  magistrate  for  breach  of  contract 
of  employment  had  paid  all  indebted- 


excluding    others.     U.    S.   v.   Wheeler 
CD.  C.)  254  F.  611. 

That  it  might  be  impossible  to  en- 
force the  state  law  against  kidnapping, 
etc.,  against  defendants  who  conspir- 
ed, etc.,  to  deport  citizens  of  the  Unit- 
ed States  from  Arizona,  does  not  give 
the  federal  court  jurisdiction  of  the 
prosecution;  no  federal  law  being  vio- 
lated.   Id. 


Holding  or  returning  persons  to 

ness  to  master,  magistrate  would  not 
have  rendered  himself  liable  to  con- 
viction of  conspiracy  to  violate  this 
section,  though  he  had  some  agreement 
with  master  that  latter  might  take 
servant  into  his  custody.    Id. 

Indictment^-An  indictment  charging 
defendant  with  peonage  by  holding  oth- 
ers, by  threats  and  fear,  to  work  out 
a  debt,  held  sufficient.  Bernal  v.  U.  S., 
241  F.  339,  154  O.  C.  A.  219. 

Evidence^— In  a  prosecution  for  peon- 
age, evidence  of  the  prosecuting  wit- 
ness, if  believed  by  the  jury,  held  suf- 
ficient to  show  that  defendant  had  forc- 
ed her  to  work  out  a  debt  by  threats 
and  fear.  Bernal  v.  U.  S.,  241  F.  339, 
154  C.  C.  A.  219. 

Act  of  master  and  magistrate  in  con- 
spiring to  put  servant  in  condition  of 
involuntary  servitude  through  prose- 
cution for  breach  of  contract  of  employ- 
n>ent,  to  require  him  to  perform  con- 
tract of  employment,  held  insufficient 
to  warrant  conviction,  under  Comp. 
St.  1916,  S  10201,  of  conspiracy  to  com- 
mit offense  against  United  States  by 
violating  this  section.  Taylor  v.  U.  S., 
244  F.  321,  156  0.  O.  A.  607. 


§  10444.  (Crim.  Code,  §   271.)     Bringing   kidnapped  person   into 
United  States,  etc. ;  punishment  for. 
'  See  notes  under  f  10441,  ante. 
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CHAPTER  ELEVEN— OFFENSES  WITHIN  THE 
ADMIRALTY  AND  MARITIME  AND  THE  TER- 
RITORIAL JURISDICTION  OF  THE  UNITED 
STATES 


oec. 

10445.  Places  subject  to  criminal  juris- 

diction of  United  States. 

10446.  Murder    defined;     first    degree; 

second   degree. 
10449.  Felonious  assaults. 
10451.  Rape. 


Sec. 

10452.  Carnal  knowledge  of  female  un- 
der sixteen. 

10457.  Robbery. 

10460.  Larceny. 

10462.  Laws  of  States  adopted  for  pun- 
ishing wrongful  acts,  etc 


§  10445.  (Crim.  Code,  §  272.)     Places  subject  to  criminal  jurisdic- 
tion of  United  States. 


4.  High  seas  and  other  waters  with- 
in admiralty  and  maritime  Jurisdiction. 

—Stealing  of  fish  from  pound  erected  by 
American  citizens  held  offense  punish- 
able under  laws  of  United  States, 
though  the  pound  was  on  the  high 
seas.  Miller  v.  U.  S.,  242  F.  907,  155 
C.  C.  A.  495,  L.  R.  A.  1918A,  545, 
certiorari  denied  38  S.  Ct.  61,  245  U. 
S.  660,  62  L.  Ed.  535. 


1 21/2*  Indian  homestead^A  home- 
stead acquired  by  an  Indian  on  public 
land  in  a  state  under  the  general  home- 
stead law  is  not  land  "reserved  *  *  * 
for  the  exclusive  use  of  the  United 
States,"  within  this  section,  and  a  fed- 
eral court  is  without  jurisdiction  to 
try  a  criminal  offense  committed  there- 
on.   U.  S.  V.  Lewis  (D.  C.)  253  F.  469. 


§  10446.  (Crim.  Code,  §  273.)     Murder  defined;  first  degree;  sec- 
ond degree. 

I.  Nature  and  elements  of  crime  In 
generals— See  U.  S.  y.  Boutin  (D.  G.) 
251  F.  313. 

§  10449.  (Crim.  Code,  §  276.)     Felonious  assaults. 

Validity.— Under   Const,   art.  1,   §  8,  not  defining  rape.    Oliver  v.  U.  S.,  230 

eubd.   10,   this  section   and   Comp.    St  F.  971,  145  C.  C.  A.  165,  certiorari  de- 

1916,  §  10451,  as  to  rape  and  assaults  nied  36  S.  Ct.  721,  241  U.  S.  670,  00 

with  intent  to  rape,  held  not  void,  as  L.  Ed.  1230. 

§  10451.  (Crim.  Code,  §  278.)     Rape. 

Validity.— Under   Const  art  1,  f  8,  not  defining  rape.    Oliver  t.  U.  S.,  230 

subd.   10,   this  section   and   Comp.   St  F.  971,  145  C.   C.  A.   165,  certiorari 

1916,  §  10449,  as  to  rape  and  assaults  denied  36  S.  Ct  721,  241  U.  S.  670,  60 

with  intent  to  rape,  held  not  void,  as  L.  Ed.  1230. 

§  10452.  (Crim.  Code,  §  279.)     Carnal  knowledge  of  female  under 
sixteen. 


Trlai.^— In  prosecution  for  rape  on 
girl  under  age  of  consent,  exclusion 
from  courtroom  of  all  persons  save  lit- 
igants, witnesses,  jurors,  counsel,  offi- 
cers of  court,  and  representatives  of 
the  press  Is  not  abuse  of  trial  court's 


discretion.     Callahan  y.  IT.  S.,  240  F. 
683,  153  C.  C.  A.  481. 

Evidence  of  prosecutrix's  statemeots 
as  to  the  act  to  intimate  friend  held  not 
admissible  as  part  of  res  gests,  the 
statements  not  being  induced  by  shock 
etc.    Id. 


§  10457.  (Crim.  Code,  §  284.)     Robbery. 

Indictment.— An  indictment  charging  sufScient  and  need  not  allege  the  spe- 
that  defendant  did  willfully,  unlawfully,  cific  intent  Vane  v.  U.  S.  (C.  C.  A.) 
and   feloniously    commit   a   robbery   is     .254  F.  32. 

§  10460.  (Crim.  Code,  §  287.)     Larceny. 

I.  Personal  goods  of  anothefd— Fish  subject  of  larceny.  Sifiller  v.  U.  S.,  242 
in  pound,  from  which  fish  rarely  escap-  F.  907,  155  C.  O.  A.  495,  certiorari  de- 
ed, though  they  could  escape,  held  so  nied  38  S.  Ct  61,  245  U.  S.  660,  62  L. 
far    reduced    to    possession   as   to    be  £d.  535. 

(2394) 


Ch.  12)  THB  CRIMINAL  C0D1B  §  10483  a 

§  10462.  (Crim.  Code,  §  289.)     Laws  of  States  adopted  for  punish- 
ing wrongful  acts,  etc. 

6.  state  statutes  to   which   law  ap-      enacted.     Steele  ▼.  Halligan   (D.   G.) 

plies.— This  section  held  to  apply  only      229  F.  1011. 
to  state  laws  in  effect  when  it  was  re- 


CHAPTER  TWELVE— PIRACY  AND  OTHER  OF- 
FENSES UPON  THE  SEAS 

§  10469.  (Crim.  Code,  §  296.)     Conspiracy  to  cast  away  vessel; 
punishment. 

Offenses^— Where   it  did   not  appear  intended  only  to  attaclc  insured  vessels, 

that  defendants,  who  conspired  by  de-  the  conspiracy  does  not  fal^  within  this 

stroying  with  infernal  machines  ships  section.    Daeche  v.  U.  S.  (C.  C.  A.)  250 

carrying  munitions  to  the  Allies  to  raise  F.  566. 
insurance  rates  and  thus  aid  Germany, 

§  10471.  (Crim.  Code,  §  298.)     Attacking  vessel  with  intent  to  plun- 
der;  punishment. 

Offenses^-A    conspiracy    to    destroy  munition    bearing   ships   while   in   the 

munition   ships   by  means   of   infernal  waters  of  the  United  States  infernal 

machines  so  as  to  aid  Germany  held  machines   which   would    explode   while 

one  to  despoil  the  owners  and  hence  to  they  were  on  the  high   seas,   the   of- 

fall  within  this  section.     Daeche  v.  17.  fense  must  be  deemed   to   have  been 

S.  (C.  C.  A.)  250  F.  566.  committed   within   the   United    States, 

Place  offense  coininitteil.f— In  a  pros-  which  was  the  place  where  the   last 

ecution  under  Comp.  St.  1916,  f  10201,  conscious  act  of  the  wrongdoers  was 

and  this  section,  where  defendants  to  performed.    Daeche  y.  U.  S.  (G.  0.  A.) 

aid   Germany   conspired   to   attach   to  250  F.  666. 

§   10474.  (Crim.  Code,  §  301.)     Person  not  owner  destroying  or 
attempting  to  destroy  vessel  at  sea ;  punishment. 

Evldence^-In    a    prosecution    under  Jury  question^-In  a  prosecution  un- 

this   section  for  conspiracy  to  sink  a  -der   Criminal   Code,   i   37   (Comp.    St. 

German  vessel  in  navigable  waters  of  1916,    §   10201),   for   a   conspiracy   to 

the  United  States,  etc.,  evidence  as  to  sink  a  German  merchant  vessel  in  the 

the    condition    of   the    ship,    and   that  navigable  waters  of  the  United  States, 

the   valves  were   open,    etc.,   held   ad-  etc.,   evidence  held  sufficient  to  carry 

missible;    the  injury  to  the  equipment  the    case   to   the   jury.    Wierse   v.   U, 

of    ship    contributing    to    the    sinking.  S.  (C.  G.  A.)  252  F.  435. 
Wierse  v.  U.  8.  (0.  C.  A.)  252  F.  435. 

§  10483a.  (Act  June  15,  1917,  c.  30,  titie  III,  §  1.)  Injuring  ves- 
sels  engaged  in  foreign  co^nmerce. 
Whoever  shall  set  fire  to  any  vessel  of  foreign  registry,  or  any 
vessel  of  Ariierican  registry  entitled  to  engage  in  commerce  with 
foreign  nations,  or  to  any  vessel  of  the  United  States  as  defined  in 
section  three  hundred  and  ten  of  the  Act  of  March  fourth,  nineteen 
hundred  and  nine,  entitled  "An  Act  to  codify,  revise,  and  amend 
the  penal  laws  of  the  United  States,"  or  to  the  cargo  of  the  same, 
or  shall  tamper  with  the  motive  power  or  instrumentalities  of  nav- 
igation of  such  vessel,  or  shall  place  bombs  or  explosives  in  or  upon 
such  vessel,  or  shall  do  any  other  act  to  or  upon  such  vessel  while 
within  the  jurisdiction  of  the  United  States,  or,  if  such  vessel  is  of 
American  registry,  while  she  is  on  the  high  sea,  with  intent  to  in- 
jure or  endanger  the  safety  of  the  vessel  or  of  her  cargo,  or  of 
persons  on  board,  whether  the  injury  or  danger  is  so  intended  to 
take  place  within  the  jurisdiction  of  the  United  States,  or  after  the 
vessel  shall  have  departed  therefrom;  or  whoever  shall  attempt 
or  conspire  to  do  any  such  acts  with  such  intent,  shall  be  fined 

(2395) 


§  10483a 


THB  CBIMINAL  CODS 


(Tit.69i 


not  more  than  $10,000  or  imprisoned  not  more  than  twenty  years, 
or  both.    (40  Stat.  221.) 

This  section  constituted  part  of  ''An  act  to  punish  acts  of  interference  witb 
the  foreign  relations,  the  neutrality,  and  the  foreign  commerce  of  the  United 
States,  to  punish  espionage,  and  better  to  enforce  the  criminal  laws  of  the 
United  States,  and  for  other  purposes,"  cited  above.  Said  section  was  title 
III  of  said  act,  entitled  ''Injuring  Vessels  Engaged  in  Foreign  Commerce." 


CHAPTER  THIRTEEN— CERTAIN  OFFENSES  IN 

THE  TERRITORIES 


§  10489.  (Crim.  Code,  §  316.)     Adultery;   punishment. 

i  2146  (Oomp.  St  1916,  I  4149),  ex- 
cepting such  offenses  from  operation 
of    section    2145   (Comp.    St   1916,  { 


I  ndians.^— Adultery  committed  by  In- 
dian on  Indian  reservation  held  not 
punishable  under  this  section,  it  not 
referring  in  terms  to  Indians  in  view 
of  the  express  enumeration  in  Comp. 
St  1916,  §§  10502,  10503,  of  other 
crimes  and  offenses  against  the  United 
States,  though  such  crime  is  not  an 
offense  within  provisions  of  Rev.   St 


4148),  by  which  general  criminal  laws 
of  United  States  were  extended  to 
the  Indian  Territory.  U.  S.  v.  Quiw, 
36  S.  Ct  699,  241  U,  &  602,  ea  L 
Ed.  1196. 


CHAPTER  THIRTEEN  A— SEARCH  WARRANTS 

This  chapter  consists  of  part  of  ''An  act  to  punish  acts  of  interference  with 
the  foreign  relations,  the  neutrality,  and  the  foreign  commerce  of  the  United 
States,  to  punish  espionage,  and  better  to  enforce  the  criminal  laws  of  tbe 
United  States,  and  for  other  purposes,"  cited  above.  This  chapter  constitQted 
part  of  title  XI  of  said  act,  entitied  "Search  Warrants." 


Bee 

10496%a. 

10496%b. 

10496%c. 

10496%d. 


10496%  e. 
10496%f. 
10496%g. 
10496%h. 

10496%L 


10496%j. 
10496%  k. 
10496%  Iw 


Authority  to  Issue. 

Grounds  for  issue. 

Probable  cause  and  affidavit 

Examination  of  applicant 
and  witnesses ;  affidavits 
and  depositions. 

Affidavits  and  depositions. 

Issue ;   contents. 

Service. 

Same;  breaking  and  enter- 
ing. 

Same ;  breaking  and  entering 
to  liberate  detained  person 
aiding  in  execution  of  war- 
rant. 

Same ;    daytime. 

Same;    time  for  and  return. 

Same;  copy  and  receipt  for 
property  taken  to  person 
from  whom  taken. 


See. 

10496%m. 

10496%n. 


10496%o. 
10496%p. 


10496%q. 

10496%r. 

10jl96%8. 

10496%t 
10496%u. 
10496%v. 


Return;    contents. 

Same ;  copy  of  inventory  for 
person  from  whom  prop- 
erty taken. 

Taking  testimony. 

Restoration  of  property  tak- 
en; retention  of  custody 
of  property  by  officer  or 
other  disposition. 

Filing  papers  with  derk  of 
court  having  jurisdiction. 

Obstructing  service  or  execu- 
tion. 

Perjury  and  subornation  ^^ 
perjury. 

Maliciously   procuring   iasue. 

Officer  exceeding  authonty. 

Existing  laws  not  repealed* 


§  1049614a.  (Act  June  15.  1917,  c.  30,  title  XI,  §  1.)     Authority  to 
issue. 

A  search  warrant  authorized  by  this  title  may  be  issued  by  a 
judge  of  a  United  States  district  court,  or  by  a  judge  of  a  State  or 
Territorial  court  of  record,  or  by  a  United  States  commissioner  for 
the  district  wherein  the  property  sought  is  located.    (40  Stat  228.) 

See   note   at  the   beginning   of   this  under  authority  given  by  this  act,  ma; 

chapter.  be  reviewed  by  the  court  on  motios.  In 

Revieww^The    action   of   a   commis-  re  Rosenwasser  Bros.  (D.  G.)  254  F. 

sioner    in    issuing    a    search   warrant  171. 
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§  1049614b.  (Act  June  15,  1917,  c.  30,  title  XI,  §  2.)     Grounds  fdr 
issue. 
A  search  warrant  may  be  issued  under  this  title  upon  either  of 
the  following  grounds : 

1.  When  the  property  was  stolen  or  embezzled  in  violation  of 
a  law  of  the  United  States ;  in  which  case  it  may  be  taken  on  the 
warrant  from  any  house  or  other  place  in  which  it  is  concealed, 
or  from  the  possession  of  the  person  by  whom  it  was  stolen  or 
embezzled,  or  from  any  person  in  whose  possession  it  may  be. 

2.  When  the  property  was  used  as  the  means  of  committing  a 
felony;  in  which  case  it  may  be  taken  on  the  warrant  from  any 
house  or  other  place  in  which  it  is  concealed,  or  from  the  posses- 
sion of  the  person  by  whom  it  was  used  in  the  commission  of  the 
oflFense,  or  from  any  person  in  whose  possession  it  may  be. 

3.  When  the  property,  or  any  paper,  is  possessed,  controlled,  or 
used  in  violation  of  section  twenty-two  of  this  title ;  in  which  case, 
it  may  be  taken  on  the  warrant  from  the  person  violating  said 
section,  or  from  any  person  in  whose  possession  it  may  be,  or  from 
any  house  or  other  place  in  which  it  is  concealed.     (40  Stat.  228.) 

See   note   at  the   beginning   of  this  property,    etc.,   used   in   felonies  long 

chapter.  since  barred  by  limitations.    Yeeder  y. 

^         ^     ^       .  U.  S.  (O.  C.  A.)  252  F.  414. 

Grounds  for  Issue^-Tbis  act  con-  it  was  the  intention  of  Congress  to 
templates  the  issuance  of  search  war-  thus  grant  the  use  of  the  search  war- 
rants only  when  felonies  have  been  rant  for  the  discovery  and  detection  of 
committed  that  are  presently  pros-  crime,  which  proved  to  be  an  infrac- 
ecutable  within  the  United  States,  and  tion  of  the  so-called  Espionage  Law. 
does  not  warrant  the  issuance  of  It  does  not  go  further  than  this.  U.  8. 
search    warrants    fov    the    seizure    of  V.  Gouled  (D.  G.)  253  F.  770. 

§  10496l^c  (Act  June  15, 1917,  c.  30,  title  XI,  §  3.)     Probable  cause 
and  affidavit. 

A  search  warrant  can  not  be  issued  but  upon  probable  cause,  sup- 
ported by  affidavit,  naming  or  describing  the  person  and  particular- 
ly describing  the  property  and  the  place  to  be  searched.  (40  Stat. 
228.) 

See   note   at   the  beginning  of  this  deponent  seeking  the  issuance  of  the 

chapter.  same;    and  no  search  warrant  should 

be  issued,  unless  the  judge  to  whom 

Probable  oause^-The  finding  of  the  application  is  made  has  been  furnish- 

probable  cause  for  the  issuance  of  a  ed  with  facts  under   oath   tending  to 

search  warrant  is  one  ezdusively  for  establish  probable  cause.    Veeder  y.  U. 

the  court,  and  not  for  the  affiant  or  S.  (G.  G.  A.)  252  F.  414. 

§  10496V4d.  (Act  June  15,  1917,  c.  30,  title  XI,  §  4.)     Examination 
of  applicant  and  witnesses;   affidavits  and  depositions. 

The  judge  or  commissioner  must,  before  issuing  the  warrant, 
examine  on  oath  the  complainant  and  any  witness  he  may  produce, 
and  require  their  affidavits  or  take  their  depositions  in  writing 
and  cause  them  to  be  subscribed  by  the  parties  making  them.  (40 
Stat.  228.) 

See  note  at  the  beginning  of  this  chapter.  ^ 

§  10496i4e.  (Act  June  15,  1917,  c.  30,  title  XI,  §  5.)     Affidavits  and 
depositions. 

The  affidavits  or  depositions  must  set  forth  the  facts  tending  to 
establish  the  grounds  of  the  application  or  probable  cause  for  be- 
lieving that  they  exist.     (40  Stat.  228.) 

See   note  at  the   beginning  of   this  food,    etc.,    held    insufficient    to    show 

chapter.  probable  cause,  authorizing  issuance  of 

Showing  as  to  grounds^-An  affidavit  the  warrant.    Veeder  y.  U.  S.  (O.  C. 

and  deposition  for  search  warrants  to  A.)  252  F.  414. 

examine  books,  memorandums,  etc.,  to  Affidavits    for    search    warrants,    to 

discover  a   conspiracy   between   pack-  seize  books,  etc.,  on  the  ground  they 

ins    companies    for    the    hoarding    of  were  used  to   commit  a  felony,  held 
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insufficient,  both  ander  this  act  and 
Const.  Amend.  4,  constituting  mere 
conclusions  as  to  the  offense  com- 
mitted, and  not  sufficiently  designating 
the  books,  etc.,  sought  In  re  Tri- 
State  Coal  &  Coke  Co.  (D.  C.)  253  F. 
605. 

Issuance  of  a  search  warrant  held 
justified  by  the  showing  of  probable 
cause.  In  re  Rosen wasser  Bros.  (D. 
C.)   254  F.  171. 

Probable  cause  for  the  issuance  of  a 
search  warrant  must  be  shown  by  the 
facts  alleged,  and  is  to  be  determined 
therefrom  by  the  magistrate,  and  not 
the  opinion  of  the  affiant,  although  the 


facts  may  be  averred  on  information, 
if  the  source  of  the  information  is 
stated.    Id. 

Not  only  the  affidavit  made  for  the 
issuance  of  a  search  warrant,  but  bIbo 
the  complaint  and  affidavit  charging: 
the  crime,  may  be  considered  in  de- 
termining probable  cause  for  issnance 
of  the  search  warrant.    Id. 

An  affidavit  for  a  search  warrant 
need  not  set  forth  the  entire  details 
for  exactly  passing  upon  the  ma- 
teriality of  every  document  which  the 
search  warrant  might  properly  pro- 
duce, but  general  allegations  showing 
materiality  are  sufficient.    Id. 


§  10496i4f.  (Act  June  15,  1917,  c.  30,  title  XI,  §  6.)  Issue;  con- 
tents. 
If  the  judge  or  commissioner  is  thereupon  satisfied  of  the  ex- 
istence of  the  grounds  of  the  application  or  that  there  is  probable 
cause  to  believe  their  existence,  he  must  issue  a  search  warrant, 
signed  by  him  with  his  name  of  office,  to  a  civil  officer  of  the  Unit- 
ed States  duly  authorized  to  enforce  or  assist  in  enforcing  any 
law  thereof,,  or  to  a  person  so  duly  authorized  by  the  President 
of  the  United  States,  stating  the  particular  grounds  or  probable 
cause  for  its  issue  and  the  names  of  the  persons  whose  affidavits 
haVe  been  taken  in  support  thereof,  and  commanding  him  forth- 
with to  search  the  person  or  place  named,  for  the  property  specified, 
and  to  bring  it  before  the  judge  or  commissioner.    (40  Stat.  229.) 

See   note   at   the   beginning  of  this      re  Rosenwasser  Bros.   (D.  C.)  254  F. 
chapter. 

Corporate  ir6Cord8.^-Corporation  rec- 
ords, which  would  be  evidence  against 
individuals  charged  with  crime,  may  be 
taken  under  a  search  warrant;  and 
it  is  no  objection  that  they  might  also 
be  evidence  against  the  corporatiQn.    In 


171. 

Denial  of  warranto— The  denial  of  a 
search  warrant  on  the  ground  of  the 
insufficiency  of  the  affidavit  and  dep- 
osition is  not  a  bar  to  further  pro- 
ceedings. Veeder  v.  U.  S.  (C.  C.  A.) 
252  F.  414. 


§  10496i^g.  (Act  June  15,  1917,  c.  30,  title  XI,  §  7.)     Service. 

A  search  warrant  may  in  all  cases  be  served  by  any  of  the  ofB- 
cers  mentioned  in  its  direction,  but  by  no  other  person,  except  in 
aid  of  the  officer  on  his  requiring  it,  he  being  present  and  acting  in 
its  execution.     (40  Stat.  229.) 

See  note  at  the  beginning  of  this  chapter. 

§  10496i4h.  (Act  June  15;  1917,  c.  30,  title  XI,  §  8.)  Same;  break- 
ing and  entering. 
The  officer  may  break  open  any  outer  or  inner  door  or  window 
of  a  house,  or  any  part  of  a  house,  or  anything  therein,  to  execute 
the  warrant,  if,  after  notice  of  his  authority  and  purpose,  he  is  re- 
fused admittance.    (40  Stat.  229.) 

See  note  at  the  beginning  of  this  chapter. 

§  10496l^i.  (Act  June  15,  1917,  c.  30,  title  XI,  §  9.)     Same;  break- 
ing  and  entering  to  liberate  detained  person  aiding  in  execution 
of  warrant. 
He  may  break  open  any  outer  or  inner  door  or  window  of  a 
house  for  the  purpose  of  liberating  a  person  who,  having  entered 
to  aid  him  in  the  execution  of  the  warrant,  is  detained  therein,  or 
when  necessary  for  his  own  liberation.    (40  Stat.  229.) 
See  note  at  the  beginning  of  this  diapter. 
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§  1049614J.  (Act  June  15,  1917,  c.  30,  title  XI,  §  10.)  Same;  day- 
time. 
The  judge  or  commissioner  must  insert  a  direction  in  the  warrant 
that  it  be  served  in  the  daytime,  unless  the  alBfidavits  are  positive 
that  the  property  is  on  the  person  or  in  the  place  to  be  searched, 
in  which  case  he  may  insert  a  direction  that  it  be  served  at  any  time 
of  the  day  or  night.    (40  Stat.  229.) 

See  note  at  the  beginning  of  this  chapter. 

§  10496V4k.  (Act  June  15,  1917,  c.  30,  title  XI,  §  11.)  Same;  time 
for  and  return. 
A  search  warrant  must  be  executed  and  returned  to  the  judge  or 
commissioner  who  issued  it  within  ten  days  after  its  date;  after  the 
expiration  of  this  time  the  warrant,  unless  executed,  is  void.  (40 
Stat.  229.) 

See  note  at  the  beginning  of  this  chapter. 

§  10496V4/.  (Act  June  15,  1917,  c.  30,  title  XI,  §  12.)  Same;  copy 
and  receipt  for  property  taken  to  person  from  whom  taken. 
When  the  oflficer  takes  property  under  the  warrant,  he  must 
give  a  copy  of  the  warrant  together  with  a  receipt  for  the  prop- 
erty taken  (specifying  it  in  detail)  to  the  person  from  whom  it  was 
taken  by  him,  or  in  whose  possession  it  was  found ;  or,  in  the  ab- 
sence of  any  person,  he  must  leave  it  in  the  place  where  he  found 
the  property.    (40  Stat.  229.) 

See  note  at  the  beginning  of  this  chapter. 

§  1049614m.  (Act  June  15,  1917,  c.  30,  title  XI,  §  13.)  Return; 
contents. 
The  oflficer  must  forthwith  return  the  warrant  to  the  judge  or 
commissioner  and  deliver  to  him  a  written  inventory  of  the  prop- 
erty taken,  made  publicly  or  in  the  presence  of  the  person  from 
whose  possession  it  was  taken,  and  of  the  applicant  for  the  war- 
rant, if  they  are  present,  verified  by  the  affidavit  of  the  officer  at  the 
foot  of  the  inventory  and  taken  before  the  judge  or  commissioner 
at  the  time,  to  the  following  effect :  "I,  R.  S.,  the  officer  by  whom 
this  warrant  was  executed,  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken  by  me 
on  the  warrant."    (40  Stat.  229.) 

See  note  at  the  beginning  of  this  chapter.  ^ 

§  10496i4n.  (Act  June  15,  1917,  c.  30,  title  XI,  §  14.)  Same;  copy 
of  inventory  for  person  from  whom  property  taken. 
The  judge  or  commissioner  mUst  thereupon,  if  required,  deliver 
a  copy  of  the  inventory  to  the  person  from  whose  possession  the 
property  was  taken  and  to  the  applicant  for  the  warrant.  (40  Stat. 
229.) 

Sec  note  at  the  beginning  of  this  chapter. 

§  10496l^o.  (Act  June  15,  1917,  c.  30,  title  XI,  §  15.)  Taking  tes- 
timony. 

If  the  grounds  on  which  the  warrant  was  issued  be  controverted,  the 
judge  or  commissioner  must  proceed  to  take  testimony  in  relation 
thereto,  and  the  testimony  of  each  witness  must  be  reduced  to  writing 
and  subscribed  by  each  witness.     (40  Stat.  229.) 
See  note  at  the  beginning  of  this  chapter. 

§  10496V4p.  (Act  June  15,  1917,  c.  30,  title  XI,  §  16.)  Restoration 
of  property  taken;  retention  of  custody  of  property  by  officer 
or  other  disposition. 

If  it  appears  that  the  property  or  paper  taken  is  not  the  same  as 
that  described  in  the  warrant  or  that  there  is  no  probable  cause  for 
believing  the  existence  of  the  grounds  on  which  the  warrant  was 
issued^  the  judge  or  {:ommissioner  must  cause  it  to  be  restored  to 
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the  person  from  whom  it  was  taken ;  but  if  it  appears  that  the 
property  or  paper  taken  is  the  same  as  that  described  in  the  war- 
rant and  that  there  is  probable  cause  for  believing  the  existence  of 
the  grounds  on  which  the  warrant  was  issued,  then  the  judge  or 
commissioner  shall  order  the  same  retained  in  the  custody  of  the 
person  seizing  it  or  to  be  otherwise  disposed  of  according  to  law. 
(40  Stat.  229.) 

See   note    at   the    beginnmg   of   this  chargrinsr  him  with  crime,  is  not  enti- 

chapter.  tied  to  return  of  the  letter,  where  it 

Letters.— The   addressee  of  a  letter,  contains  material  evidence  against  the 

taken  from  him  under  a  search  war-  writer,. who  is  a  codefendant   U.  S.  v. 

rant    issued    on    a    sufficient    showing  Gouled  (D.  G.)  253  F.  770. 

§  10496l^q.  (Act  June  15,  1917,  c.  30,  titie  XI,  §  17.)     Filing  papers 
with  clerk  of  court  having  jurisdiction. 

The  judge  or  commissioner  must  annex  the  affidavits,  search  war- 
rant, return,  inventory,  and  evidence,  and  if  he  has  not  power  to  in- 
quire into  the  offense  in  respect  to  which  the  warrant  was  issued 
he  must  at  once  file  the  same,  together  with  a  copy  of  the  record 
of  his  proceedings,  with  the  clerk  of  the  court  having  power  to 
so  inquire.     (40  Stat.  230.) 

See  note  at  the  beginning  of  this  chapter. 

§  10496i/4r.  (Act  June  15,  1917,  c.  30,  title  XI,  §  18.)     Obstnicting 
service  or  execution. 

Whoever  shall  knowingly  and  willfully  obstruct,  resist,  or  op- 
pose any  such  officer  or  person  in  serving  or  attempting  to  serve 
or  execute  any  such  search  warrant,  or  shall  assault,  beat,  or  wound 
any  such  officer  or  person,  knowing  him  to  be  an  officer  or  person 
so  authorized,  shall  be  fined  not  more  than  $1,000  or  imprisoned 
not  more  than  two  years.  (40  Stat.  230.) 
See  note  at  the  beginning  of  this  chapter. 

§  1049614s.  (Act  June  15,  1917,  c.  30,  titie  XI,  §  19.)  Perjury  and 
subornation  of  perjury. 
Sections  one  hundred  and  twenty-five  and  one  hundred  and  twen- 
ty-six of  the  Criminal  Code  of  the  United  States  shall  apply  to  and 
embrace  all  persons  making  oath  or  affirmation  or  procuring  the 
same  under  the  provisions  of  this  title,  and  such  persons  shall  be 
subject  to  all  the  pains  and  penalties  of  said  sections.  (40  Stat 
230.) 

See  note  at  the  beginning  of  this  chapter. 

§  10496i4t.  (Act  June  15,  1917,  c.  30,  titie  XI,  §  20.)     MaUdously 

procuring  issue. 

A  person  who  maliciously  and  without  probable  cause  procures 

a  search  warrant  to  be  issued  and  executed  shall  be  fined  not  more 

than  $1,000  or  imprisoned  not  more  than  one  year.    (40  Stat.  230.) 

See  note  at  the  beginning  of  this  chapter. 

§  1049614U.  (Act  June  15,  1917,  c.  30,  titie  XI,  §  21.)  OfiBccr  ex- 
ceeding authority. 
An  officer  who  in  executing  a  search  warrant  willfully  exceeds 
his  authority,  or  exercises  it  with  unnecessary  severity,  shall  be 
fined  not  more  than  $1,000  or  imprisoned  not  more  than  one  y^^- 
(40  Stat.  230.) 

See  note  at  the  beginning  of  this  diapter. 

§  10496V4V.  (Act  June  15, 1917,  c.  30,  titie  XI,  §  23.)     Existing  b^ 
not  repealed. 
Nothing  contained  in  this  title  shall  be  held  to  repeal  or  imp**^ 
any  existing  provisions  of  law  regulating  search  and  the  issue  oi 
search  warrants.    (40  Stat.  230.) 

See  note  at  the  bei^^nning  of  this  chapter. 
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SPECIAL  PROVISIONS 


See. 
10502. 


Indians;     punishment    for   cer- 
tain crimes. 

10503.  Crimes  committed  on  Indian  res- 

ervations   in    South    Dakota; 
rape  of  Indian. 

10504.  Qualified  verdicts  in  certain  cas- 

es. 
10506.  Principals  defined. 
10509.  Felonies  and  misdemeanors. 


Sec. 

10512.  Effect  of  omitting  "hard  labor." 

10514a.  General  provisions;  United 
States  defined. 

10514b.  Same;   jurisdiction  of  offenses. 

10514c.  Same;  prosecutions  under  .prior 
laws. 

10514d.  Same ;  effect  of  partial  invalid- 
ity of  act 


§  10502.  (Crim.  Code,  §  328.)     Indians;    punishment  for  certain 
crimes. 


I.  Constitutionality w— Congress  may 
govern  Indian  tribes  by  direct  legisla- 
tion, regardless  of  previous  treaties; 
the  power  being  first  asserted  by  Act 
Cong.  March  3,  1871.  Rev.  St.  {  2079 
(Comp.  St.  1916,  §  4034),  and  subse- 
quently asserted  by  this  section.  TJ. 
S.  V.  HamUton  (D.  C.)  233  F.  685. 

6.  Jurisdiction  of  offenses  within 
etate  or  territory  in  general.— Adultery 
committed  by  Indian  on  Indian  reser- 
vation held  not  punishable  under  Comp. 
St.  1916,  §  104S9,  it  not  referring  in 
terms  to  Indians  in  view  of  the  express 
enumeration  in  this  section  and  Comp. 
St.  1916,  §  10503,  of  other  crimes  and 
offenses  against  the  United  States, 
though  such  crime  is  not  an  offense 
within  provisions   of  Rev.   St.   §   2146 


(Comp.  St.  1916,  §  4149),  excepting 
such  offenses  from  operation  of  sec- 
tion 2145  (Comp.  St.  1916,  §  4148),  by 
which  general  criminal  laws  of  United 
States  were  extended  to  the  Indian 
Territory.  U.  S.  v.  Quiver,  36  S.  Ct. 
699,  241  U.  S.  602,  60  L.  Ed.  1196. 

On  the  theory  that  Congress  only 
partially  regulated  offenses  of  Indians 
by  this  section,  states  cannot  apply 
their  laws  to  Indians  living  on  tribal 
conditions;  therefore  an  Indian  living 
on  a  New  York  reservation  is  not  liable 
for  fishing  in  violation  of  New  York 
Conservation  Act.  U.  S.  v.  Hamilton 
(D.  C.)  233  F.  685. 

Cited    without    deflnlte*  application, 

U.  S.  V.  Lewis  (D.  C.)  253  F.  469. 


§  10503.  (Crim.  Code,  §  329.)     Crimes  committed  on  Indian  res- 
ervations in  South  Dakota;   rape  of  Indian. 

See  U.  S.  V.  Quiver,  36  S.  Ct  699, 
241  U.  S.  602,  60  L.  Ed.  1196. 

§  10504.  (Crim.  Code,  §  330.)     Qualified  verdicts  in  certain  cases. 

jurors,  excused  for  prejudice  against 
capital  punishtnent,  as  to  duty  to  en- 
force the  laws  as  made,  held  prejudicial, 
especially  where,  relative  to  letters  re- 
ceived by  all  members  of  the  panel,  the 
court  had  said  someone  had  tried  to 
obstruct  the  proper  administration  of 
justice  in  the  case  by  seeking  to  pre- 
sent assessment  of  death  penalty. 
Manuel  v.  U.  S.  (0.  0.  A.)  254  F.  272. 


Examining  Jurors.— Examination  of 
jurors  on  the  point  of  prejudice  against 
capital  punishment,  determination  of 
which  is,  by  this  section,  committed  to 
the  jury,  should  be  confined  to  ascer- 
tainment of  their  views  and  the 
strength  thereof,  with  the  sole  ob- 
ject of  determining  whether  they  would 
approach  the  issue  in  the  proper  frame 
of   mind;    and  statements  of  court  to 


§  10506.  (Crim.  Code,  §  332.)     Principals  defined. 


2.  Principals  and  accessories  in  gen- 
eral.— Aiding,  abetting,  etc.,  violations 
of  Act  May  18,  1917,  ante,  §  2044a  et 
seq.,  held  an  offense,  in  view  of  this 
section,  though  at  common  law  there 
could  be  no  accessory  to  a  misdemean- 
or. Ruthenberg  v.  U.  S.,  38  S.  Ct  168, 
245  U.  S.  480,  62  L.  Ed.  414. 

One  who  knowingly  aided  or  assisted 
another  or  others  to  alter  money  or- 
der, by  raising  it  from  $1  to  $21,  in  vi- 
olation of  Comp.  St.  1916,  §  10388,  may, 
under  direct  provisions  of  this  section, 
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be  convicted  as  principal.    Dean  v.  U. 
S.,  246  F.  568,  158  C.  O.  A.  538. 

In  view  of  this  section  defendants, 
where  they  conspired  with  agents  of 
common  carrier  to  violate  Penal  Code, 
§  238  (Comp.  St.  1916,  §  10408),  relat- 
ing to  delivery  of  interstate  shipments 
of  intoxicants,  are  indictable  as  prin- 
cipals, though  they  were  not  agents  or 
employes  of  any  railroad  or  common 
carrier.  BUlingsley  v.  U.  S.,  249  F.  331, 
161  C.  C.  A.  339,  affirming  judgment 
U.  S.  V.  BUlingsley  (D.  C.)  242  F.  330, 
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and  certiorari  denied  Billingsley  v.  U. 
S.,  38  S.  Ct.  583,  247  U.  S.  523,  62  L. 
Ed.  1247. 

"Where  defendants,  who  were  detec- 
tives engaged  in  apprehending  naval 
stragglers  and  deserters  for  the  re- 
wards prescribed  by  the  regulations,  in 
pursuance  of  a  common  design,  repre- 
Bonted  to  enlisted  men,  arrested  as 
stragglers,  that  one  of  the  defendants 
was  a  naval  captain,  etc.,  each  were 
principals.  Reed  v.  U.  S.  (C.  C.  A.)  252 
F.  21. 

On  motion  to  arrest  judgment  not- 
withstanding plea  of  guilty,  this  section 
has  no  effect  favorable  to  one  indicted 
jointly  with  others  for  conspiracy  in 
violation  of  Pen.  Code,  §  37  (Comp.  St. 

1916,  §  10201),  to  obstruct  registration 
under  th6  Selective  Draft  Act  May  18, 

1917.  Sugar  v.  U.  S.  (C.  C.  A.)  252 
F.  79. 

At  common  law  the  utterer  of  writ- 
ten or  spoken  words  is  not  criminally 
liable  merely  because  he  knows  they 
will  reach  those  who  will  find  in  them 
the  cause  for  criminal  acts.  U.  S.  v. 
Nearing  (D.  C.)  252  F.  223. 

lOiA.  Jurisdiction.--Where  a  statute 
.  provides  that  an  accessory  may  be 
prosecuted  and  convicted  as  for  a  sub- 
stantive felony,  the  crime  is  cognizable 
in  any  court  having  jurisdiction  over 
the  principal;  and  under  this  section 
and  Comp.  St.  1916,  §  10509,  one  aiding 
a  bank  cashier  in  drawing  bills  of  ex- 
change contrary  to  Rev.  St.  §  5209 
(Comp.  St.  1916,  §  9772),  is  guilty  of 
a  felony,  and  therefore  the  District 
Court  which  had  jurisdiction  of  a  pros- 
ecution against  the  principal  has  juris- 
diction of  accessoi^y,  though  at  the 
time  of  offense  he  was  without  the  dis- 
trict. Hoss  V.  U.  S.,  232  F.  328,  146 
C.  C.  A.  376. 

I01/2*  Separate  trials.— Whether  cer- 
tain defendants  should  be  tried  sepa- 
rately from  a  codefendant,  as  request- 
ed by  them,  was  a  matter  of  discretion 
with  the  trial  judge.  Oppenheim  v.  U. 
S.,  241  F.  625,  154  C.  C.  A.  383,  re- 
versing judgment  U.  S.  v.  Oppenheim 
(D.  C.)  228  F.  220. 


II.  Indictments— Under -this  section, 
indictment  for  aiding,  abetting,  etc.,  vi- 
olations of  Act  May  18,  1917,  held  not 
to  charge  more  than  one  offense.  Ruth- 
enberg  v.  U.  S.,  38  S.  Ct,  168,  245  U. 
S.  480,  62  L.  Ed.  414. 

Under  this  section,  an  indictment  un- 
der Comp.  St.  1916,  §  10367,  directly 
charging  defendant  with  robbery  of  the 
mails,  is  supported  by  evidence  that  he 
aided  and  abetted  such  robbery.  Vane 
v.  U.  S.  (C.  C.  A.)  254  F.  32. 

Under  this  section,  indictment  charge 
ing  defendants  with  aiding,  abetting, 
counseling,  commanding,  or  procuring 
violation  of  Conscription  Act  must  al- 
lege specifically  that  act  had  been  vi- 
olated to  charge  an  offense.  U.  S.  v. 
Sugar  (D.  C.)  243  F.  423. 

IS.  Evidence^— In  the  federal  courts, 
conviction  can  be  had  on  aocompUce 
testimony,  uncorroborated.  HolUs  v. 
U.  S.,  246  F.  832,  159  C.  C.  A.  134: 
Patterson  v.  Same,  246  F.  833.  159  C. 
C.  A.  135.  Certiorari  denied  38  S.  Ct 
423,  246  U.  S.  672,  62  L.  Ed.  932. 

A  conviction  may  be  had  upon  the 
uncorroborated  testimony  of  an  accom- 
pUce.  Graboyes  v.  U.  S.  (C.  C.  A.)  250 
F.  793. 

''Corroborating  evidence"  is  evidence 
which  is  independent  of  the  testimony 
of  the  accomplice,  and,  taken  by  itself, 
leads  to  the  inference,  not  only  that  a 
crime  has  been  committed,  but  that  the 
person  charged  was  implicated  therein, 
etc. ;  and  it  is  the  better  practice  to  re- 
quire corroborating  testimony  before 
giving  credence  to  the  testimony  of  an 
accomplice,  U.  S.  v.  Murphy  (D.  C.) 
253  F.  404. 

131/2.  Instructions.  — Cautionary  in- 
struction that  it  is  the  better  prac- 
tice to  require  corroborating  testimony 
before  giving  credence  to  the  testimony 
of  an  accomplice  is  proper.  U.  S.  v. 
Murphy  (D.  C.)  253  F.  404. 

Cited    without    definite    application, 

Oppenheim  v.  U.  S.  (O.  C.  A.)  241  F. 
625;  McKnight  v.  U.  S.  (C.  C.  A.)  252 
F.  687;  U.  S.  v.  Orr  (D.  C.)  233  F. 
718. 


§  10509.  (Crim.  Code,  §  335.)     Felonies  and  misdemeanors. 


Repeal. — ^Punishment  prescribed  by 
Rev.  St.  §  5209  (Comp.  St.  1916,  § 
9772),  denouncing  offense  of  convert- 
ing or  abstracting  funds  of  a  national 
bank,  held  not  repealed  by  this  sec- 
tion, distinguishing  felonies  and  mis- 
demeanors though  section  denominated 
offense  a  misdemeanor,  yet  prescribed 
punishment  for  a  felony.  Sheridan  v. 
U.  S.,  236  F.  305,  149  C.  C.  A.  437. 

Felonies.— Criminal  contempt  as  fel- 
ony,  see   Creekmore  v.   U.   S.,  237  F. 
743.  150  C.  C.  A.  497,  L.  R.  A.  1917C, 
845. 
Under    this    section    and    Comp.    St. 
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1916,  §  10506,  one  aiding  a  bank  cash- 
ier in  drawing  bills  of  exchange  con- 
trary to  Rev.  St.  §  5209  (Comp.  St 
1916,  §  9772),  is  guUty  of  a  felony, 
and  therefore  the  District  Court  which 
had  jurisdiction  of  a  prosecution 
against  the  principal  has  jurisdiction 
of  accessory,  though  at  the  time  of 
offense  he  was  without  the  district, 
Hoss  V.  U.  S.,  232  F.  328,  146  C.  C.  A. 
376. 

Ilnpeaching  accused ^-Where  accused 
took  the  stand  in  his  own  behalf,  he 
could  be  impeached,  like  any  other  wit- 
ness, by  proof  of  his  prior  conviction 


Ch.  14)  THE  CRIMINAL  CODE  §   10ol4c 

of  an  offense,  which  this  section  made  Cited    without    definite    application, 

a  felony;  the  evidence  being  restricted  Williams  ▼.  U.   S.   (C.   C.  A.)   254  F. 

to  that  purpose.     Gordon  ▼.  U.  8.  (O.  52;  U.  8.  ▼.  De  Bolt  (D.  C.)  253  F.  78. 
C.  A.)  254  F.  53. 

§  10512.  (Crim.  Code,  §  338.)     Effect  of  omitting  "hard  labor." 

Counterfeiting^— In  a  prosecution  for      a  sentence  at  hard  labor.     Linningen 
possessing   and   uttering   counterfeited      v.  Morgan  (C.  O.  A.)  241  F.  045. 
coins,  the  court  had  power  to  impose 

§  10514a.  (Act  June  15,  1917,  c.  30,  title  XIII,  §  1.)     General  pro- 
visions ;  United  States  defined. 

The  term  "United  States"  as  used  in  this  Act  includes  the  Canal 
Zone  and  all  territory  and  waters,  continental  or  insular,  subject 
to  the  jurisdiction  of  the  United  States.     (40  Stat.  231.) 

This  section  and  the  three  sections  next  following  were  part  of  "An  act  to 
punish  acts  of  interference  with  the  foreign  relations,  the  neutrality  and  the 
foreign  commerce  of  the  United  States,  to  punish  espionage,  and  better  to  en- 
force the  criminal  laws  of  the  United  States,  and  for  other  purposes,"  cited 
above.  These  sections  constituted  title  XIII  of  said  act,  entitled  "General 
Provisions."  Said  act  was  divided  into  13  titles.  Title  I,  "Espionage,"  is  set 
forth  ante,  as  H  10212a-10212h ;  title  II,  "Vessels  in  Ports  of  the  United 
States,"  is  set  forth  ante,  as  §S  9959%a-9959^d;  title  III,  "Injuring  Vessels 
Engaged  in  Foreign  Commerce,"  is  set  forth  ante,  as  §  10483a;  title  IV,  "In- 
terference with  Foreign  Commerce  by  Violent  Means,"  is  set  forth  ante,  as  | 
10418a;  tiUe  V,  "Enforcement  of  Neutrality,"  is  set  forth  ante,  as  §§  10177, 
10179,  10182a-10182i;  tiUe  VI,  "Seizure  of  Arms  and  Other  Articles  Intended 
for  Export,"  is  set  forth  ante,  as  ff  7678d-7678k;  title  VII,  "Certain  Exports 
in  Time  of  War  Unlawful,"  is  set  forth  ante,  as  §|  7678a-7678c;  title  VIII, 
"Disturbance  of  Foreign  Relations,"  is  set  forth  ante,  as  §§  7678Z-7678p;  title 
IX,  "Passports,"  is  set  forth  ante,  as  §§  7628a-7628d;  title  X.  "Counterfeit- 
ing  (Jovernment  Seal,"  is  set  forth  ante,  as  §§  10240a-10240c;  title  XI, 
"Search  Warrants,"  is  set  forth  ante,  §§  102121,  10496^ a-10496%v;  and  tiUs 
XII.  "Use  of  Mails."  is  set  forth  ante,  as  SS  10401a-10401c. 

§  10514b.  (Act  June  15,  1917,  c.  30,  title  XIII,  §  2.)     Same;   ju- 
risdiction of  offenses. 

The  several  courts  of  first  instance  in  the  Philippine  Islands  and 
the  district  court  of  the  Canal  Zone  shall  have  jurisdiction  of  of- 
fenses under  this  Act  committed  within  their  respective  districts, 
and  concurrent  jurisdiction  with  the  district  courts  of  the  United 
States  of  offenses  under  this  Act  committed  upon  the  high  seas, 
and  of  conspiracies  to  commit  such  offenses,  as  defined  by  section 
thirty-seven  of  the  Act  entitled  "An  Act  to  codify,  revise,  and 
amend  the  penal  laws  of  the  United  States,"  approved  March 
fourth,  nineteen  hundred  and  nine,  and  the  provisions  of  said  sec- 
tion, for  the  purpose  of  this  Act,  are  hereby  extended  to  the  Philip- 
pine Islands,  and  to  the  Canal  Zone.  In  such  cases  the  district  at- 
torneys of  the  Philippine  Islands  and  of  the  Canal  Zone  shall  have 
the  powers  and  perform  the  duties  provided  in  this  Act  for  Unit- 
ed States  attorneys.    (40  Stat.  231.) 

See  note  to  §   10514a,  ante. 

§  10514c.  (Act  June  15,  1917,  c.  30,  title  XIII,  §  3.)  Same;  prose- 
cutions under  prior  laws. 
Offenses  committed  and  penalties,  forfeitures,  or  liabilities  in- 
curred prior  to  the  taking  effect  hereof  under  any  law  embraced 
in  or  changed,  modified,  or  repealed  by  any  chapter  of  this  Act  may 
be  prosecuted  and  punished,  and  suits  an4  proceedings  for  causes 
arising  or  acts  done  or  committed  prior  to  the  taking  effect  here- 
of may  be  commenced  and  prosecuted,  in  the  same  manner  and 
with  the  same  effect  as  if  this  Act  had  not  been  passed.  (40  Stat. 
231.) 

See  note  to  {  10514a,  ante. 
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§  10514d.  (Act  June  15,  1917,  c.  30,  title  XIII,  §  4.)  Same;  effect 
of  partial  invalidity  of  adt. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 
remainder  thereof  but  shall  be  confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in  the 
controversy  in  which  such  judgment  shall  have  been  rendered.  (40 
Stat.  231.) 

See  note   to  §   10514a,  ante. 


CHAPTER  FIFTEEN— REPEALING  PROVISIONS 

§  10515.  (Crim.  Code,  §  341.)     Sections,  acts,  and  parts  of  acts  re- 
pealed;  general  repeal. 

Cited    without    definite    application, 

liinuingen  v.  Morgan  (C.  C.  A.)  241  F. 
645. 

§  10519.  (Crim.  Code,  §  345.)     In  effect  January  1,  1910. 

Decisions  Relating  to  Subject  in  General 

Construction    of    statutes^— It    is    a      should  be  strictly  construed.    C.  S.  V' 
cardinal    rule    that    criminal    statutes      Scbutte  (D.  G.)  252  F.  212. 
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REFERENCES 

TO  PENAL  PROVISIONS  NOT  CONTAINED  IN  THE  CRIM- 
INAIv  CODE  ENACTED  DURING  THE  PERIOD 

OF  THIS  SUPPLEMENT 


Many  penal  provisions,  general  and  permanent  in  their  nature,  were  not 
incorporated  into  the  Criminal  Code,  because  not  properly  separable 
from  administrative  or  other  provisions  relating  to  other  subjects. 
Such  provisions,  so  far  as  they  remain  in  force,  except  those  defining^ 
offenses  punishable  by  a  pecuniary  penalty  or  forfeiture  of  property  en- 
forceable only  by  action  or  other  civil  remedy,  are  Included  under  other 
Titles  and  Chapters  of  this  compilation,  as  follows : 

TITLE  VII— THE  DEPARTMENT  OF  THE  TREASURY 

Chapter  IIB — The  Bureau  of  War  Risk  Insurance 

Unlawful  charges  by  attorneys  and  claim  agents,  ante,  §  514kk.  • 

False  statements  in  claims,  ante,  §  514nn. 

Fraudulent  acceptance  of  payments,  ante,  §  514nnn. 

Fraudulent  obtaining  or  receiving  of  payments,  ante,  i  514nnn%. 

TITLE  XIV— THE  ARMY 

Chapter  1 — Organization 

Unlawfully  wearing  rosette  of  enlisted  reserve  corps,  ante,  |  1892e. 

Unlawful  wearing  of  uniform,  ante,  %  1949a. 

Sale  of  alcoholic  liquor  in  or  near  camps  or  to  officers  or  men,  ante.  § 

2019a. 
Prostitution  near  cantonments,  ante,  §  2019b, 
Failure  to  register  for  selective  draft,  ante,  §  2044e. 
Selective  draft  officials ;  failure  to  perform  duties,  etc.,  ante,  %  2044f. 

TITLE  XVI  A— SOLDIERS*  AND  SAILORS'  CIVIL  RELIEF 

False  amdavits.  ante,  §  3078i4bb. 
Unlawful  eviction  of  tenant,  ante,  §  307814 ee. 

Unlawfully  rescinding  contracts  for  purchase  of  real  or  personal  prop- 
erty, ante,  §  307814  f. 

TITLE  XVII  A— NATIONAL  DEFENSE 

Violations  of  act;    punishment  ante,  3115 Vi ok. 
Failure  to  answer  questions,  produce  books,  etc.,  ante,  §  3115%aa. 
Agents  or  emi)loyes  not  to  participate  in  awarding  contracts  in  which 
they  are  interested,  ante,  §  3115l^f, 
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Tit.  69a)  the  criminal  codb 

Doing  business  without  license  to  import,   manufacture,  or  distribute 

necessaries,  ante,  $  S115%g. 
Hoarding  necessaries,  ante,  §  3115%gg. 
Destroj'lng  necessaries  to  enhance  price,  ante,  {  3115^hh. 
Conspiring  to  limit  distribution  of  necessaries,  ante,  §  3115%i. 
Violating  regulations  to  prevent  "evil  practices,"  ante,  |  3115%k. 
Violating    reguhitions     under    wheat    price    guarantee    act,    ante,   § 

3115V^kk(4). 
False  statements  under  wheat  price  guarantee  act,  ante,  §  3115%kk(7). 
Distilled  spirits ;  use  of  food  or  food  materials  in  production  of,  without 

■license,  etc.,  ante,  §  3115V^^. 
Interference,  etc.,  w^ith  officers,  ante,  §  3115%m. 
Goal  and  coke ;    exceeding  fixed  prices  or  violating  regulations,  ante,  { 

3115%q. 
Holding  or  destroying  necessaries,  ante,  §  3115%qq. 
Violations  of  orders  or  of  act  for  conserving  ores,  metals,  etc,  ante,  f 

3115%  ssss. 
Pecuniary  interest  in  transactions  under  act  for  conserving  ores,  metals, 

etc.,  ante,  §  3115%ttt. 
Violations  of  explosives  act,  ante,  §  3115%j. 

Purchasing  from  alien  property  custodian,  proi)erty  for  undisclosed  prin- 
cipal, etc.,  ante,  §  3115%ff. 
Violations  of  trading  with  enemy  act,  ante,  §  3115^hh. 
Failure  to  file  translation  of  foreign  lang^uage  publications,  etc.,  ante,  { 

3115%  j. 
Interference,  etc.,  with  federal  controlled  transportation  systems,  ante, 

§  3115%  k. 
Interference,  etc.,  with  federal  controlled  telegraph  and  telephone  lines, 

ante,  §§  3115%xx-3115%yy. 
War  Finance  Ckirporatlon,  oflPenses,  ante,  f§  3115%J,  3115%o. 
Selling  intoxicating  liquors  in  prohibition  zones  around  mines,  factories, 

etc.,  ante,  8  3115ii/i2e. 
War      Time      Prohibition      Act,      violations,      ante,      SS     .31151  Vu«ft 

3116iVi2&ggg. 

TITLE  XIX— PROVISIONS   APPLICABLE   TO    SEVERAL    CLASSES  OF 

■    PUBLIC  OFFICERS  AND  EMPLOYES 

Chapter  A— Appointment,  (fualiflcatian,  Compensation,  and  Services  in  Oenr 
eral 
Receiving  salary  from  source  other  than  United  States,  ante,  J  3231a. 


TITLE  XXI— SEAT  OF  GOVERNMENT,   INCLUDING  THE   PUBLIC 
BUILDINGS   AND   GROUNDS,   PARKS,   AND  RESERVATIONS 

Chapter  A — Public  Buildings  and  Grounds,  Parks  and  Wharves 
Mutilation  or  use  of  flag  for  advertising  purposes,  ante,  |  3369b. 

Chapter  BB — Intoxicating  Liquors  in  the  District  of  Colunibia 

District  of  Columbia  Prohibition  Law  violations,  ante,  fS  3421%b,  342lUl>b, 
3421i4cc-3421i^f,  3421%g,  3421%h,  3421%hh,  3421%k,  3421^n, 
3421^0. 

Chapter  BBB — Women  and  Minor  Employes  in  District  of  Columbia 

District  of  Columbia  minimum  wage  law  violations,  ante,  {§  3421  ^r, 
3421%  t. 
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TITLE  XXIII— THB  TERRITORIES  AND  INSULAR  POSSESSIONS 

Chapter  SA — Alaska 

Alaskan  Prohibition  Law,  offenses,  ante,  ||  3643l>,  3G13e,  3e43hh,  364311, 
3643k,  3643kk,  3643mm,  3643p. 

■ 

Chapter  SB — Hawaii 

Hawaiian  Prohibition  Act,  offenses,  ante,  |  3746a.  ' 

TITLE  XXVIII— INDIANS 

Chapter  4 — Oovemment  of  Indian  Country 

Intoxicating  liquors;   sale  In  or  carrying  Into  Indian  Territory,  ante,  § 

4136b. 
Intoxicating  liquors;   possession  In  Indian  country,  ante,  §  4137aa. 

TITLE  XXIX— IMMIGRATION 

Chapter  A — Regulation  and  Restriction  of  Immigration  in  General 
Re-entry  of  excluded  or  deported  aliens,  ante,  §  4289^b(3). 
Importation  of  aliens  for  Immoral  puri)oses,  ante,  |  4289^bbw 

TITLE  XXXI— THE  CENSUS 

Receiving  conirponsation  for  appointment  or  employment  of  supervisor  or 

other  employe,  ante,  §  488Shh. 
Offenses  by  census  officials,  ante,  §  43881. 
Refusing  to  answer  or  falsely  answering  questions,  ante,  §i  438811,  4388J. 

TITLE  XXXII— THE  PUBLIC  IJVNDS 

Chapter  5 — Homesteads 

Soliciting,  etc.,  relinquishment  of  entries  under  Act  Aug.  31,  1918,  c.  166, 
%  8,  ante,  §  4588b. 


TITLE  XXXII  B -THE  NATIONAIi  PARKS.   RESERVATIONS  AND 

MONUMENTS 

Mount  McKinley  National  Park ;   violations  of  act,  ante,  §  5249uu. 


TITLE  XXXV— INTERNAL  REVENUE 
Chapter  1 — Officers  of  Internal  Revenue 

Disclosing  income  tax  Information,  ante,  |  5SS7. 

Chapter  S — Special  Taxes 

Nonpayment  of  taxes  imposed  by  §§  1000-1002,  ante,  S  5980s. 

Chapter  4 — Distilled  Spirits  and  Wines 

Evading  tax,  etc.,  on  rectified,  purified,   or  refined  distilled  spirits  or 
wines,  ante,  §  5986k. 
^  Violations  of  §S  610-621  of  Revenue  Act  of  1918,  ante,  §  6114^ 
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Chapter  6 — Tohacca  and  Snuff 

Internal  revenne,  offenses  by  dealers  in  leaf  tobacco,  ante,  %  6168(e). 

Chapter  7 A — OleomargaHnet  Adulterated  Butter,  and  Process  or  Renovated 
Butter 

Unlawful  packing,  sale  or  branding,  ante,  {  6218. 

Chapter  tF — Opiitm,    Coca    Leaves,    and    Compounds,    Manufacturer^^   etc, 
thereof 
Evading  registration  and  payment  of  tax,  ante,  S  6287g. 

Chapter  SB — Excise  Tax  on  Dealings  in  Cotton  Futures 

Failure  to  answer  questions  or  produce  books,  ante,  {  6300L 

Chapter  SEE — Tax  on  Admissions  and  Dues 

Selling   admission    tickets    for    more   than   printed    price,    etc.,  ante,  i 
6309%a. 

Chapter  9 — Stamp  Taxes  on  Specific  Objects 

Issue,  register,  or  sale  of  unstamped  instruments,  ante,  §  631Shh. 
Stamp  tax  offenses,  ante,  §§  6318k,  miSl. 

Evading  stamp  taxes  on  transfers  of  capital  stock,  ante,  §  631Sp(4). 
Evading  stamp  taxes  on  sales  on  exchange  for  future  delivery,  ante,  § 
6318p(5). 

Chapter  9AA — Income  Tax^ 

Income  tax  offenses,  ante,  §§  6336%v,  6336%x,  6336%y. 

Chapter  WA— Estate  Tax 

False  statements  and  failure  to  disclose  Information,  ante,  §  6336% k. 

Chapter  lOB — Tax  on  Emploument  of  Child  Labor 

Child  Labor  Law  offenses,  ante,  §§  6336%d,  6336%g. 

Chapter  IIC — Revenue  Act  of  WIS 

Failure  to  pay,  collect,  account  for  and  pay  over  tax  or  to  make  return 

or  supply  information,  ante,  §  6371%h. 
False  statements  as  to  tax  in  conneetlon  with  sales  or  leases,  ante,  { 

6371i4q. 
Failure  to  file  copies  of  contracts  with  United  States,  ante,  |  6371% cc 


TITLE  XLVI— THE  POSTAL  SERVICE 

Chapter  4 — Postage 

Use  of  census  office  franking  indorsement  to  avoid  payment  of  postage, 

ante,  §  7376. 
Wrongful  use  of  Bureau  of  Naturalization  franking  privilege,  ante,  { 

738r)b. 

TITLE  XLVII— FOREIGN  RELATIONS 

False  statements  in  application  for  i)assport,  ante,  §  7628b, 

Use  of  pussi)ort  contrary  to  conditions,  etc.,  ante,  §  7628c. 

False  making  or  forging  of  passix>rt,  ante,  {  7628d. 

Wrongful  departure  from  or  entry  into  United  States  during  war,  ante,  | 

7628g. 
Wrongful  exporting  in  time  of  war,  ante,  {§  7678b,  7678c. 
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Untme  statements  to  Influence  conduct  of  foreign  government  to  injury 

of  United  States,  ante.  §  76781. 
Falsely  assuming  or  pretending  to  be  diplomatic  or  consular  officer,  ante, 

I  7678m. 
Acting  as  agent  of  foreign  government  without  notice  to  Secretary  of 

State,  ante,  $  7678n. 
Conspiracy  within  United  States  to  injure  or  destroy  property  of  foreign 

government,  ante,  §  7678p. 
Unlawful  wearing  of  uniform  of  friendly  foreign  nation,  ante,  §  7678%. 

TITLE  li  A— UNITED  STATES  SHIPPING  BOARD,  NAVAL  AUXILIARY 

AND  RESERVE,  AND  MERCHANT  MARINE 

Wrongful  transfer  of  vessel   to  foreign   registry,    etc.,   ante,   {§   8146e, 

8146r(l),  8146v(5). 
False  statements  in  declaration  by  transferree  of  vessel,  ante,  §  8146r(4). 
Obtaining  approval  of  board  by  false  statements,  etc.,  ante,  {  8146r(5). 


TITLE  LII— REGULATION  OF  STEAM-VESSELS 

Chapter  B — Transportation  of  Passengers  and  Merchandise 

Carrying  excessive  number  of  passengers  on  vessel,  ante,  i  8229. 


TITLE  LVI  A— REGULATION  OF  COMMON  CARRIERS  OF  INTER- 
STATE AND  FOREIGN  COMMERCE 

Chapter  A — Regulation  of  Transportation 

Obstructing  or  retarding  orderly  conduct  or  movement  of  Interstate  or 

foreign  commerce,   or   movement  of   trains  engaged  therein,   ante,   { 

8563(9). 
Failure  to  observe  priority  regulations,  ante,  i  8563(10). 


TITLE  LVI  E— PROTECTION  OF  MIGRATORY  GAME  AND  INSEC- 
TIVOROUS BIRDS 

Migratory  Bird  Treaty  Act  violations,  §  8837f. 


TITLE  LVII— PENSIONS 
Excessive  charges  by  pension  attorneys  and  claim  agents,  ante,  {  8985b. 

TITLE  LXII— NATIONAL  BANKS 

Chapter  S — Hegulation  of  the  Banking  Business 

Falsely  certifying  checks,  ante.  §  9770. 
Embezzlement,  etc.,  ante,  §  9772. 

Chapter  4 — Dissolution  and  Receivership 

Making  loans  or  granting  gratuities  to  bank  examiners,  ante,  §  9833(a). 
Disclosure  of  information  by  national  bank  examiners,  ante,  {  9S33(b). 
Employ^,  etc.,  receiving  money  for  arranging  loan  from  bank,  ante,  § 
9833(c).  • 
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THE   CRIMINAL   CODB 


TITLE  LXIII— RIVERS,  HARBORS,  AND  CANALS 

■ 

Chapter  A — NavigaUe  Waters 

Violating  regulations  for  use  of  navigable  waters,  ante,  f  9661. 
Violating  regulations  to  prevent  injuries  from  Coast  Artillery  fire,  ante,  H 
9862a-9862c. 

Chapter  F — Dams  and  Water  Power 

Unlawful  diversion  of  waters  from  Niagara  River/  ante,  (§  9989c  99S9h, 
9989J. 

(2410) 


TITLE  LXX—CRIMES 


CHAPTER  NINE— PRISONERS  AND  THEIR 

TREATMENT 


Sec.  Sec. 

10521.  Places  of  confinement. 

10522.  Marshal  to  make  provision  for 

safe-keeping  of  prisoners.  10563a. 

10527.  Imprisonment  for  more  than  a 
year;   where  executed. 

10537.  Parole;     terms   and   conditions,       10563b. 
etc. 

10547.  Designation   of  penitentiary   by 

Attorney-General;  transporta-      10563c. 

tion  of  prisoners ; .  change  of 

place  of  imprisonment.  10563d. 

10549.  Court  may  order  sentences  exe- 
cuted in  house  of  correction.  10563e. 

10553.  Employment  of  convicts.  10583f. 

10555.  Prison  officers ;   rules.  10663g. 

10561.  Military  Prison  at  Fort  Leaven- 
worth, Kan.,  changed  to  Unit-      10563h. 
ed  States  Penitentiary;  transr- 
fer  to  Department  of  Justice.       105631. 

10562a.  United   SUtes  Penitentiary  at      10563J. 


Fort  Leavenworth,  Kan. ;  ex- 
change of  live  stock. 

Cotton  factories  at  United 
States  Penitentiary,  Atlanta, 
Ga. ;     establlKhment. 

Same;  purchase  or  condemna- 
tion of  sites;  employment  of 
inmates. 

Same;  sale  of  articles  manu- 
factured. 

Same ;  payment  of  inmates  for 
work. 

Same ;    appropriation. 

Same;    working  capital  fund. 

Same;  reports  of  receipts  and 
expenditures. 

Same;  disbursement  of  work- 
ing capital. 

Same;    disposition  of  products. 

Same ;     repeal. 


§  10521.  (R.  S.  §  5537.)     Places  of  confinement. 

Cited  without  definite  application, 
Swepston  v.  U.  S.  {C.  C.  A.)  251  F. 
206. 

§  10522.  (R.  S.  §  5538.)     Marshal  to  make  provision  for  safe-keep- 
ing of  prisoners. 

Cited  without  definite  application, 
Swepston  v.  U.  S.  (C.  O.  A.)  251  F. 
205. 

§  10527.  (R.  S.  §   5541.)     Imprisonment  for  more    than  a    year; 
where  executed. 

31/2.  "Offense." — ^A  criminal  contempt  a  year's  imprisonment,  may  be  in  a 
is  an  "offense,"  within  this  section,  and,  penitentiary.  Creekmore  v.  U.  S.,  237 
where    the    sentence    imposed    exceeds      F.  743,  150  C.  C.  A.  497. 

§  10537.  (Act  June  25,  1910,  c.  387,  §  3.)     Parole;  terms  and  con- 
ditions, etc. 


Power  to  parole."— Under  this  section, 
held,  that  prisoner  cannot  secure  re- 
lease on  parole  by  proceeding  in  habeas 
corpus   where   board   of   parole   found 


that  his  release  would  be  incompatible 
with  welfare  of  society,  etc.;  board 
alone  having  power  to  parole.  Redman 
V.  Duehay  (C.  C.  A.)  246  F.  283. 


§  10547.  (R.  S.  §  5546,  as  amended,  Act  July  12,  1876,  c.  183,  and 
Act  March  3,  1901,  c.  873.)  Designation  of  penitentiary  by 
Attorney  General;  transportation  of  prisoners;  change  of 
place  of  imprisonment. 


8.  Power  to  change  place  of  Imprison- 
ment.—The  power  of  the  Attorney  Gen- 
eral to  order  the  transfer  of  federal 
prisoners  from  one  prison  to  another. 


under  this  section,  is  limited  to  cases 
where  he  finds  no  suitable  prison  in  the 
district.  Keliher  ▼.  Mitchell  (D.  C.) 
250  F.  904. 
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§  10549  CRIMES  (TitTO 

« 

§  10549.  (R.  S.  §  5548.)     Court  may  order  sentences  executed  ift 
house  of  correction. 

County  Jailw^Under  Rev.  St.  Ohio,  §  process  of  law,  a  federal  court  may  law- 

7381,  enacted  pursuant  to  recommenda-  fully    sentence   one   convicted  of  con- 

tion  of  Congress,  making  it  the  duty  of  tempt  to  imprisonment  in  a  county  3*^ 

sheriffs  to  receive  and  keep  prisoners  of  in  Ohio.     Swepston  v.  U.  S.  (C.  C.  A-) 

the  United  States  until  released  by  due  251  F.  205. 

§  10553.  (Act  March  3,  1891,  c.  529,  §  2.)     Employment  of  convicts. 

Personal    injury    action.— Under    this  from  negligence  held  to  arise  under  the 

section  and  Comp.   St.  1916,  §  10555,  United  States  laws,  so  as  to  be  remov- 

prisoner's    action    against    warden    of  able.    Steele  v.  Halligan  (D.  C.)  229  F. 

United  States  penitentiary  for  injuries  1011. 

§  10555.  (Act  March  3,  1891,  c.  529,  §  4.)     Prison  officers;  rules. 

See  note  under  §  10553,  ante. 

§  10561.  (Act  March  2,  1895,  c.  189,  §  1.)  MUitary  Priscm  at  Fort 
Leavenworth,  Kan.,  changed  to  United  States  Penitentiary; 
transfer  to  Department  of  Justice. 

Cited    without    definite    application, 

Keliher  v.  Mitchell  (D.  C.)  250  F.  904. 

§  10562a.  (Act  July  1,  1918,  c.  113,  §  1.)     United  States  Penitcii- 
tiary  at  Fort  Leavenworth,  Kan. ;  exchange  of  live  stock. 
Leavenworth,  Kansas,  Penitentiary:     *     *     Live  stock  may   t)e 
exchanged   or   traded    when    authorized   by   the   Attorney   General. 
(40  Stat.  685.) 

This  section  is  a  provision  from  the  sundry  civil  appropriation  act  for   ^^ 
year  1919,  cited  above. 

§  10563a.  (Act  July   10,   1918,  c.   144,  §   1.)     Cotton  factories    at 
United  States  Penitentiary,  Atlanta,  Ga. ;  establishment 

The  Attorney  General  of  the  United  States  is  authorized  and^  ^^' 
rected  to  establish,  equip,  maintain,  and  operate  at  the  Uni*^^ 
States  Penitentiary,  Atlanta,  Georgia,  a  factory  or  factories  for*  *  "^ 
manufacture  of  cotton  fabrics  to  supply  the  requirements  of  ^^^ 
War  and  Navy  Departments,  the  Shipping  Corporation,  cot^J^^^ 
duck  suitable  for  tents  and  other  army  purposes  and  canvas  _  ^*^! 
mail  sacks  and  for  the  manufacture  of  mail  sacks  and  other  sitt^^' 
lar  mail-carrying  equipment  for  the  use  of  the  United  States  G^^' 
ernment.  The  factorv  or  factories  shall  not  be  so  operated  a3  '^^ 
abolish  any  existing  Government,  workshop  or  curtail  the  proo^*^' 
tion  within  its  present  limits  of  any  such  Government  workshop' 
and  the  articles  so  manufactured  shall  be  sold  only  to  the  Gov^^"^' 
ment  of  the  United  States.     (40  Stat.  896.) 

This  section,  and  the  nine  sections  next  following,  were  an  act  entitled   *  ^^^ 


act  to  equip  the  United  States  Penitentiary,  Atlanta,  Georgia,  for  the  la^*-*^. 
ufacture  of  supplies  for  the  use  of  the  Government,  for  the  compensatioii^   ^ 
prisoners  for  their  labor,  and  for  other  purposes,"  cited  above. 

§  10563b.  (Act  July  10,  1918,  c.  144,  §  1.)     Same;  purchase  or  coii- 
demnation  of  sites;   employment  of  inmates. 
The  Attorney  General  is  hereby  further  authorized  and  directed 
to  acquire  by  purchase  or  condemnation  proceedings  such  tracts  ^ 
land  at  such  points  as  he  may  determine,  at  a  total  cost  of  no^  *? 
exceed  $200,000,  which   may  be  cleared,   graded,   and  cultivatea- 
And  the  Attorney  General  is  authorized  to  employ  the  inmates  o 
the  institution  herein  mentioned  under  such  regulations  as  he  ti^^^ 
prescribe  in  the  work  of  clearing,  grading,  and  cultivation  of   ^^^  i 
acquired  tracts  of  land.     The  products  of  any  such  agricul*,^^^^ 
development,  including  live  stock,  shall  be  utilized  in  said  P^^^^^i^g 
tiary  or  be  sold  to  the  Government  of  the  United  States  fo^  ^ 

(2412) 


Ch.9)  GBIMBS  §  10563h 

use  of  the  military  and  naval  forces  of  the  United  States.    (40  Stat. 
896.) 

See  note  to  |  10563a. 

§  10563c.  (Act  July  10,  1918,  c.  144,  §  2.)     Same;   sale  of  articles 

manufactured. 
Articles  so  manufactured  shall  be  sold  at  the  current  market 
prices  as  determined  by  the  Attorney  General  or  his  authorized 
ag^ent,  and  all  moneys  or  reimbursements  received  from  such  sales 
shall  be  deposited  to  the  credit  of  ^e  working  capital  fund  created 
by  this  Act.     (40  Stat.  896.) 

See  note  to  §  10563a. 

§  10563d.  (Act  July  10,  1918,  c.  144,  §  3.)  Same;  payment  of  in- 
mates for  work. 
The  Attorney  General  is  hereby  authorized  and  empowered  to 
provide  for  the  payment  to  the  inmates  or  dependents  upon  in- 
mates of  said  penitentiary  such  pecuniary  earnings  as  he  mayde^m 
proper,  under  such  rules  and  regulations  as  he  may  prescribe. 
Such  earnings  shall  be  paid  out  of  the  working  capital  fund.  (40 
Stat.  897.) 

See  note  to  {  10563a. 

§  10563e.  (Act  July  10,  1918,  c.  144,  §  4.)     Same;    appropriation. 
There  is  authorized  to  be  appropriated  the  sum  of  $650,000  for 
the  purchase  of  machinery  and  other  equipment  to  carry  out  the 
purposes  of  this  Act.    (40  Stat.  897.) 
See  cote  to  §  10563a. 

§   10563f.  (Act  July  10,  1918,  c.  144,  §  5.)     Same;   working  capital 
fund. 
There  is  created  a  fynd,  to  be  known  as  the  working  capital, 
which  shall  be  available  for  the  carrying  on  the  industrial  enter- 
prise authorized  herein  or  which  may  be  authorized  hereafter  by 
law  to  be  carried  on  in  said  penitentiary.    The  working  capital  shall 
consist  of  the  sum  of  $150,000,  which  sum  is  authorized  to  be  ap- 
propriated.    The  receipts  from  the  sale  of  the  products  or  by- 
products of  the  said  industries  and  the  sale  of  condemned  machin- 
ery or  equipment  shall  be  credited  to  the  working  capital  fund  and 
be  available  for  appropriation  by  Congress,  annually,  for  the  pur- 
poses set  forth  in  this  Act.     (40  Stat.  897.) 
See  note  to  |  10563a. 

§   10563g.  (Act  July  10,  1918,  c.  144,  §  6.)     Same;   reports  of  re- 
ceipts and  expenditures. 
At  the  opening  of  each  regular  session  of  Congress  the  Attorney 
General  shall  make  a  detailed  report  to  Congress  of  the  receipts 
and  expenditures  made  hereunder,  the  quantity  of  material  of  dif- 
ferent kinds  bought  or  otherwise  acquired  and  used,  the  number  of 
persons  employed,  the  hours  of  labor  and   the  wages  paid,  the 
amount  and  kind  of  goods  manufactured,  and  the  prices  paid  there- 
for;   also  the  agricultural  products  grown  or  produced  on  land 
owned  or  cultivated  by  or  under  the  direction  of  the  Attorney 
General  or  by  the  authorities  of  said  penitentiary,  the  amount  used 
therein,  the  amount  sold,  the  prices,  and  total  amount  received 
therefor.     (40  Stat.  897.) 
See  note  to  §  10563a. 

§  10563h.  (Act  July  10,  1918,  c.  144,  §  7.)     Same;  disbursement  of 
working  capital. 

Said  working  capital  shall  be  disbursed  under  the  direction  of 
the  Attorney  General  and  shall  be  available  for  the  purchase,  re- 
pair, or  replacement  of  machinery  or  equipment,  for  the  purchase 
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of  raw  miaterials  or  parts,  for  the  employment  of  necessary  civilian 
officers  and  employees  at  the  penitentiary  and  in  Washington,  for 
the  repair  and  maintenance  of  buildings  and  equipment,  and  for 
all  other  necessary  expenses  in  carrying  out  the  provisions  of  this 
Act.     (40  Stat.  897.) 

See  note  to  §  10563a. 

§  105631.  (Act  July  10,  1918,  c.  144,  §  8.)     Same;    disposition  of 
products. 

The  products  of  said  industries  shall  not  be  disposed  of  except 
as  provided  in  this  Act.     (40  Stat.  897.) 

See  note  to  {  10563a. 

§  10563J.  (Act  July  10,  1918,  c.  144,  §  9.)     Same;  repeal. 

All  laws  and  parts  of  laws  to  the  extent  that  they  are  in  conflict 
with  this  Act  are  repealed.  (40  Stat.  897.) 
See  note  to  |  10563a. 


TITLE  LXXIII— THE  SMITHSONIAN 

INSTITUTION 

§  10567.  (R.  S.  §  5581.)     Appointment  of  regents. 

The  vacancy  in  the  Board  of  Regents  of  the  Smithsonian  Institute,  cansed 
by  the  death  of  Hon.  C.  W.  Fairbanks,  of  Indiana,  was  filled  by  the  appout- 
ment  of  R.  S.  Brookings,  of  Missouri,  by  Res.  Jan.  7,  1919,  c.  6,  40  Stat  1053, 
■  and  the  vacancy  caused  by  the  expiration  of  the  term  of  George  Gray,  of 
Delaware,  was  filled  by  the  reappointment  of  said  George  Gray,  by  Res. 
Feb.  26,  1919,  c.  52;  40  Stat.  1183. 
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THE 
NORTHWEST  TERRITORIAL  GOVERNMENT-1787 


ARTICLE  II 

Trial  by  Jury^— The  admiBsion  of  Iowa  ,  by  Act  Cong.  June  12,  1838,  establish- 
to  the  Union  and  the  adoption  of  a  state  ing  a  territorial  government  for  Iowa. 
Constitution  abrogated  the  guaranty  of  Hawkins  v.  Bleakly,  37  S.  Ct.  255,  243 
the  Ordinance  of  July  13,  1787  (1  U.  S.  210,  61  L.  Ed.  678,  Ann.  Cas. 
Stat.  51,  note),  relating  to  right  to  trial  1917D,  637,  affirming  decree  Same  y. 
by  jury,  which  may  have  been  effected  Bleakley  (D.  C.)  220  F.  878. 

ARTICLE   V 

Boundary    along    Ohio    rivoii— After  west    shore,    to    which    proprietorship 

cession   of   Northwest  Territory,   Vir-  Kentucky  succeeded  from  eastern  line 

ginia  remained  proprietor  of  Ohio  riv-  westward   to  Mississippi.     Nicoulinj  v. 

er  and  bed  to  low-water  mark  on  north-  O'Brien,  189  S.  W.  724,  172  E^.  473. 

Decisions  Relating  to  Subject  in  General 

Entry  of  states  into  Union— Abroga-  anty  of  the  Ordinance  of  1787,  relating 

tion   of   provisions  by  stato   Constitu-  to  the  Northwest  Territory.    Hawkins 

tions.— The   admission  of  Iowa   to   the  v.   Bleakly,  37   S.   Ct.  255,  243  U.   S. 

Union  upon  an  equal  footing  with  the  210,  61  L.  Ed.  678,  Ann.  Cas.  1917D, 

original   states  and  the  adoption   of  a  637,  affirming  decDee  Same  y.  Bleakley 

state  Constitution  abrogated  the  guar-  (D.  C.)  220  F.  378. 
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CONSTITUTION  OF  THE  UNITED  STATES-1787 

(ANNOTATED) 


ARTICLE  I 

LEGISLATIVE  POWERS  AND  EXERCISE  THEREOF 


Art.  1,  §  1.  The  legislative  power 

I.  Construction  of  section  in  goneral. 

—Const.  R.  I.  Amend,  art.  4,  authoriz- 
ing voting  by  electors  absent  and  in  mil- 
itary service  for  "Representatives  in 
Congress,*'  do  not  authorize  voting  for 
Senators  in  Congress;  the  two  branch- 
es being  distinguished  by  Const.  U.  S. 
art.  1,  and  the  qualifications  being  dif- 
ferent. In  re  Opinion  to  the  Govern- 
or (R.  I.)  102  A.  913. 

3.  Division  of  governmental  powers.— 

Creation  of  offices  and  the  assignment 
of  their  compensation  is  a  legislative 
function.  Cochnower  v.  U.  S.,  39  S.  Ct. 
137,  63  L.  Ed.  — . 

7.  Power  to   punish  for  oontemptH— 

Distinction  between  legislative,  execu- 
tive, and  judicial  powers,  under  Con- 
stitution, negative  possession  by  Con- 
gress of  commingled  legislative  and  ju- 
dicial functions  as  to  contempts  exer- 
cised by  English  House  of  Commons. 
The  power  to  deal  by  way  of  contempt 
without  criminal  prosecution  may  be 
implied  from  grant  of  legislative  power 
to  Congress  only  so  far  as  such  author- 
ity is  necessary  to  carry  out  legislative 
power  granted.  Where  the  acts  com- 
mitted interfere  with  preservation  of 
legislative  authority,  the  power  to 
punish  does  not  cease  to  exist  because 
the  acts  were  committed  before  au- 
thority was  exerted.  But  punishment 
for  contempt  as  punishment  for  the 
offense  was  not  embraced  in  authority 
to  deal  by  way  of  contempt  without 
criminal  prosecution  from  constitution- 
al grant ,  of  legislative  power  to  Con- 
gress; and  imprisonment  only,  during 
session  of  Congress,  is  limit  of  au- 
thority to  deal  by  way  of  contempt 
w^ithout  criminal  prosecution.  The  im- 
plied power  of  the  House  of  Represent- 
atives does  not  embrace  punishment  as 
for  contempt  of  action  of  federal  dis- 
trict' attorney  in  publishing  letter  ad- 
dressed to  chairman  of  committee  of 
House  containing  matter  defamatory 
to  House  or  committee.  Marshall  v. 
Gordon,  37  S.  Ct.  448,  243  U.  S.  521, 
61  L.  Ed.  881,  reversing  order  U.  S.  v. 
Gordon    (D.  C.)   235  F.  422. 

10.  Delegation  of  legislative  power 
—To  executive  or  administrative  of- 
ficer in  general. — ^Legislative  power  was 
not     unconstitutionally     conferred     on 
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vested  in  Congress. 

Federal  Reserve  Board  by  Act  I>ec 
23,  1913,  §  Ilk  (Comp.  St.  1916,  f 
9794k),  by  giving  board  authority  to 
grant  national  banks  power  to  act  as 
trustee,  executor,  administrator,  or  reg- 
istrar of  stocks  and  bonds.  First  Xat. 
Bank  of  Bay  City  v.  Fellows  ex  reL 
Tnion  Trust  Co..  37  S.  Ct.  734,  244  U. 
S.  416,  61  L.  Ed.  1233,  reversmg  judg- 
ment Fellows  V.  First  Nat  Bank,  159 
N.  W.  335,  192  Mich.  640. 

Delegation  of  the  legislative  function 
of  fixing  the  compensation  of  officers 
must  have  clear  expression  or  implica- 
tion. Cochnower  v.  U.  S.,  39  S.  Ct 
137,  «3  L.  Ed.  — . 

Congress  cannot  delegate  legislative 
powers,  although  it  may  confer  upoo 
executive  officers  or  tribunals  power. to 
enforce  statute  and  to  determine  exist- 
ence of  facts  upon  which  application  of 
statute  depends.  U.  S.  v.  Sugar  (D.  C.) 
243  F.  423. 

Congress  may  authorize -an  fxecutire 
officer  to  make  such  rules  and  regula- 
tions  as  may  be  necessary  to  the  effec- 
tive execution  of  the  laws,  though  their 
enforcement  depends  upon  conditions  to  * 
be  ascertained  by  him  and  the  exercise 
of  his  sound  discretion.  Rhodes  v.  Ta- 
tum  (Tex.  Civ.  App.)  206  S.  W.  H^- 

Act  May  la  1917.  c.  15,  ante,  I  2^4 
et  seq.,  providing  for  raising  an  *™^ 
by  a  selective  draft,  is  not  void  **  !^f " 
ing  administrative  officers  with    ^^J^ 
tive  discretion,  or  as  delegating    (mi 
powers  to  state  officials  because  ^^  ® 
of  its  administrative  features.     ^^^Ic^ 
IT.   S.,  38  S.  Ct.  159,  245   U.     S-  ^ 
Ann.  Cas.  191RB,  856.  62  L.   B^^-  Y^l 
T  .  R,  A.  1918C,  361.    The  provisi^n^^' 
exemptions,    and    conferring    on        ^ds, 
dent  power  to  appoint  exemption  ^^*  .u. 
etc.,  ante,  §  2044d.  and  to  maK«  I^^ 
and  regulations  for  enforcement    ^^  ^^ 
act,  is  not  invalid,  as  delegating  Vi     g. 
President  legislative  authority.         \rVlus 
V.  Sugar  (b.  C.)  243  F.  423;    >^   A, 
v.   Sullivan,  246  F.  54,   158  C-^^^'gC^, 
2S0;    Franke  v.   Murray,  248    ^'      jp. 
1()0  C.  C.  A.  623;    U.  S.  v.  01s5<^?i    ibe 
r.)  253  F.  233.     The  boards  wbi^-'^^^te, 
act  authorizes  the  President  to    ^..-ijicb 
are    not    **courts,"    creation    of     ^^^eesl 
Const,  art.  3,  S  1,  vests  in  Ca**^   dc- 
and  section  1  of  the  act,  in  tef*^    ^jgie 
daring  President  **authoruEed''  t:<^    -^rds 
army,  held,  in  view  of  preceding    ^ 
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CONSTITUTION 


Art.  1,  §  1 


aud  section,  section  2,  National  Defense 
Act  June  3,  1910  (Gomp.  St.  1916,  $ 
1717a),  and  Joint  Resolution  April  6, 
1917,  not  to  delegate  tke  power  Tested 
in  Congress  to  raise  an  army,  but  to 
merely  commit  to  him  execution  of  its 
scheme.  U.  S.  v.  Stephens  (D.  C)  245 
F.  956.  The  act  is  not  unconstitutional 
as  conferring  legislative  power  upon  the 
President,  notwithstanding  the  presi- 
dential proclamation  of  the  same  date, 
issued  as  directed  by  section  5  of  the 
act,  ante,  {  2044e,  which  required  regis- 
tration of  citizens  specified  therein; 
such  proclamation  having  been  designed 
to  give  notice  of,  and  explain  the  act, 
but  not  to  have  the  force  of  a  law. 
Sugar  v.  U.  S.  (O.  C.  A.)  252  F.  74. 
Section  13  of  the  act,  ante,  §  2019b, 
making  it  an  offense  to  maintain  houses 
of  ill  fame  within  such  zone  as  may  be 
prescribed  by  Secretary  of  War,  is  not 
invalid  as  delegating  legislative  author- 
ity to  executive  officer.  U.  S.  v.  Casey 
(D.  C.)  247  F.  362;  U.  S.  v.  Scott  (D. 
C.)  248  F.  361. 

12.  *^-  Suspension  of  laws.— Sec- 
tion 5,  Interstate  Commerce  Act,  as 
amended  by  Panama  Canal  Act,  §  11 
(Comp.  St.  1916,  §  8567),  conferring 
power  on  the  commission  to  suspend 
its  operation  on  certain  findings,  held 
not  unconstitutional  as  a  delegation  of 
legislative  power.  Lehigh  Valley  R. 
Co.  V.  U.  S.  (D.  C.)  234  F.  682,  de- 
cree affirmed  243  U.  S.  412,  37  S.  Ct 
397,  61  L.  Ed.  819. 

15.  — —  Transportation  and  sale  of  in- 
toxicating liquors^— Webb-Kenyon  Act 
(Comp.  St.  1916,  §  8739),  divesting  in- 
toxicating liquors  of  their  interstate 
character  when  intended  to  be  re- 
ceived, etc.,  or  used  in  violation  of 
state  laws,  is  not  unconstitutional  as 
attempting  to  confer  upon  state  pow- 
er to  regulate  interstate  commerce. 
Brennen  v.  Southern  Express  Co.  <S. 
C.)  90  S.  E.  402. 

16.  — ^  Transportation  of  iive  stook. 

—Act  Feb.  2,  1903  (Comp.  St.  1916,  § 
8698),  whereby  the  Secretary  of  Agri- 
culture is  authorized  to  take  precau- 
tions to  prevent  spread  of  diseases  of 
animals,  is  valid,  not  being  improper 
delegation  of  legislative  authority.  U. 
S.  V.  Pennsylvania  Co.  (D.  C.)  235  F. 
961. 

17.  — ^  Pure  food  laws.— Meat  In- 
spection Act  (Comp.  St.  1916,  §  8681), 
allowing,  the  Secretary  of  Agriculture 
to  make  regulations,  held  not  invalid, 
as  working  unlawful  delegation  of  leg- 
islative authority.  U.  S.  v.  Cudahy 
Packing  Co.   (D.  C.)  243  F.  441. 

18.  — —  Enforcement  of  immigration 
laws.— It  was  competent  for  Congress 
by  the  Chinese  Exclusion  Act  (Comp. 
St.  1916,  §  4316)  to  empower  a  United 
States  commissioner  to  determine  the 
facts  on  which  citizenship  of  a  person 
of  Chinese  descent  depends.  Louie  Lit 
V.  U.  S.,  238  F.  75,  151  C.  C.  A.  151. 

Congress  may  intrust  the  decision  of  ^ 
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an  immigrant's  right  to  enter  to  an 
executive  officer,  and,  though  a  denial 
deprives  him  of  his  liberty,  he  is  not 
denied  due  process  of  law.  Ex  parte 
Chin  Own  (D.  C.)  239  F.  391. 

21 1/2.  — —  Government  of  Alaska.— 
See  Van  Schuyver  Co.  v.  Breedman,  5 
Alaska,  260;  Territory  v.  Alaska  Pac. 
Fisheries,  5  Alaska,  325. 

301/2.  Adoption  of  state  Uiws.^Con- 
gress  may  adopt  state  legislation  and 
thus  give  it  the  sanction  of  federal 
legislation.  XJ.  S.  v.  O'Toole  (D.  C.) 
236  F.  993,  judgment  affirmed  Same  v. 
Gradwell,  37  S.  Ct  407,  243  U.  S.  476, 

61  L.  Ed.  857. 

32.  Encroachment  by  Judiciary  on 
legislative  power.-^The  courts  cannot 
pass  on  the  wisdom  or  justice  of  stat- 
utes, but  only  construe  and  apply  them. 
U.  S.  V.  Lapp,  244  F.  377.  157  C.  C.  A. 
3;  Masses  Pub.  Co.  v.  Patten,  246  F. 
24,  158  C.  C.  A.  250,  reversing  decree 
(D.  C.)  244  F.  535 ;  Ex  parte  Blazeko- 
vic  (D.  C.)  248  F.  327. 

Whether  or  not  a  state  has  violated 
Const,  art  4,  §  4,  guaranteeing  a  repu^ 
lican  form  of  government,  is  a  politi- 
cal question,  as  to  which  the  courts  have 
no  concern.  Mountain  Timber  Co.  v. 
State  of  Washington,  37  S.  Ct.  260,  243 
U.  S.  219,  61  L.  Ed.  685,  affirming 
judgment  State  v.  Mountain  Timber  Co., 
135  P.  645,  75  Wash.  581. 

While  the  question  whether  purpose  of 
taking  is  a  public  one  is  judicial,  the 
necessity  and  the  proper  extent  of  tak- 
ing is  a  legislative  question,  though  the 
Legislature  may  refer  such  issues,  if 
controverted,  to  the  court  of  decision. 
Sears  v.  City  of  Akron,  38  S.  Ct.  245, 
246  U.  S.  242,  62  L.  Ed.  688. 

The  conduct  of  foreign  relations  is 
committed  to  the  executive  and  legis- 
lative departments,  and  the  propriety 
of  their  exercise  of  this  political  pow- 
er is  not  subject  to  judicial  inquiry 
or  decision.  Oetjen  v.  Central  Leath- 
er Co.,  38  S.  Ct.  309,  246  U.  S.  297. 

62  L.  Ed.  726,  affirming  judgments 
O'Neill  V.  Central  Leather  Co..  94 
A.  789,  87  N.  J.  Law,  552,  L.  R.  ^. 
1917A.  276,  and  96  A.  1102,  87  N.  J. 
Law,  704. 

The  contrary  rule  having  become  the 
settled  law  of  the  federal  courts,  if  the 
powers  of  chancery  receivers  are  to  be 
enlarged  to  give  them  authority  to  sue 
beyond  the  jurisdiction  of  the  appointing 
court,  such  extension  of  authority  mtist 
come  from  legislation  not  from  judicial 
action.  Sterrett  v.  Second  Nat  Bank 
of  Cincinnati,  Ohio,  39  S.  Ct.  27,  63  L. 
Ed. — . 

While  in  certain  cases  Congress  may 
make  the  violation  of  state  laws  an  ele- 
ment of  federal  oflPense,  the  courts  can- 
not do  so  by  construction.  Butterfield 
V.  U.  S.,  241  F.  556,  154  C.  C.  A.  332. 

If  under  the  federal  Cdnstitution  a 
state  had  no  power  to  enact  a  statute, 
it  is  unimportant  how  wise,  necessary, 
or  beneficent  the  statute  may  be,  as  it 
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is  necessarily  void  because  in  conflict 
with  the  organic  law  of  the  land.  Gei- 
ger-Jones  Co.  v.  Turner  (D.  C.)  230  F. 
233. 

The  existence  of  a  condition  of  war 
must  be  determined  by  the  political  de- 
partment of  the  government,  and  the 
courts  are  bound  thereby.  In  re  Wul- 
zen  (D.  C.)  235  F.  362,  Ann.  Ci^B. 
1917A,  274. 

It  is  the  province  of  the  judiciary  to 
declare  the  law  as  it  is,  and  not  as  the 
court  deems  it.  Kelley  v.  Aarons  (D. 
C.)  238  F.  996. 

A  suit  by  subscribers  of  an  interstate 
telephone  company  to  require  it  to  re- 
pair its  appliances  and  keep  them  in  re- 
pair and  in  condition  for  operation  is 
not  beyond  the  jurisdiction  of  the  court 
as  asking  the  court  to  undertake  legisla- 
tive functions.  Stephens  v.  Ohio  State 
Telephone  Co.  (D.  C.)  240  F.  759. 

In  construing  a  law,  the  judicial  in- 
quiry is  not  into  what  enactment  Con- 
gress should  have  made,  but  into  what 
enactment  Congress  did  in  fact  make. 
Penn  Mut.  Life  Ins.  Co.  v.  Lederer  (D. 
C.)  247  F.  559. 


Selective  Draft  Act  cannot  be  declaT- 
ed  invalid  in  its  operation  as  to  declar- 
ant aliens,  who  are  still  foreign  sub- 
jects, on  theory  that  it  is  contrary  to 
public  poKcy  of  United  States  to  recog- 
nize right  of  any  nation  to  impress  into 
military  service  subjects  of  another  na- 
tion, for  courts  have  no  power  to  de- 
clare law  unconstitutional  because  it  is 
in  contravention  with  so-called  la'w  of 
nations.  U.  S.  y.  BeU  (D.  C.)  248  F. 
992. 

If  a  construction  of  a  statute  made 
necessary  by  the  settled  rules  of  stat- 
utory construction  works  a  hardship, 
the  remedy  is  with  the  Legislature,  not 
the  courts.  U.  S.  v.  Borgfeldt  &  Co., 
7  Ct.   Cust.  App.  367. 

Grant  of  railroad  right  of  way  has 
been  fixed  by  Congress  at  100  feet  od 
each  side  of  center  of  track,  and  po-vrer 
to  so  fix  it  is  a  legislative  function 
which  cannot  be  reviewed  by  courts. 
Van  Dyke  y.  Arizona  Eastern  R-  Co. 
(Ariz.)  157  P.  1019. 

Cited  without  definite  applicatloB, 
Aczel  v.  U.  S.  (C.  C.  A.)  232  F.  652. 


Art.  1,  §  2,  cl.  1.  House  of  Representatives,  composition  and  elec- 
tion of  members. 


Corrupt  practioes  act.— Under  Const, 
art.  1,  §  2,  cl.  1,  article  1,  §  4,  cl.  1, 
article  1,  §  8,  cl.  18,  and  article  6,  cl. 
2,  the  right  to  vote  for  Representa- 
tives is  conferred  by  the  federal  Con- 
stitution, and  Congress  can  protect  the 
electors  in  the  enjoyment  of  that  right 
Congress  had  pow^r  to  enact  Cr.  Code, 

Art.  1,  §  2,  cl.  2.  Qualifications  of 

Power  of  state  to  define  qualifica- 
tions.—A  state  in  its  Constitution  can- 
not change  qualifications  fixed  by 
Const.  U.  S.  art.  1,  §  2,  for  members 
of  either  house  of  Congress,  as  is  at- 
tempted by  Const.  Wash.  art.  4,  §  15, 
providing  judges  of  Supreme  Cqurt  and 
superior  court  shall  be  ineligible  to 
any    other    office    during    their    term. 


$  83  (Comp.  St.  1916,  §  10251),  for- 
bidding any  corporation  from  making"  a 
money  contribution  in  connectioa  with 
any  election  at  which  a  Representative 
in  Congress  is  to  be  voted  for.  TJ.  S. 
v.  United  States  Brewers*  Ass'n  (!>• 
C.)  239  F.  163. 


members. 

That  the  state,  in  absence  of  federal 
legislation,  has  authority  to  provwe 
manner  and  means  of  primary  ^^^' 
tions  to  select  candidates  for  Con^*?^ 
does  not  give  it  authority  to  determine 
qualifications  of  those  seeking  noi***^^' 
tion  to  Congress.  State  v.  0owcu 
(Wash.)  175  P.  569. 


Art.  1,  §  2,  cl.  3.  Apportionment 

Apportionment—Courts  may  not  treat 
provisions  of  congressional  apportion- 
ment act  under  which  referendum  is 
recognized  as  repugnant  to  republican 
form  of  government  guaranteed  by 
Const,  art.  4,  §  4,  since  Congress  has 
exclusive  authority  to  uphold  the  guar- 
anty. State  of  Ohio  ex  rel.  Davis  v. 
Hildebrant,  36  S.  Ct.  708,  241  U.  S. 
565,  60  L.  Ed.  1172. 


of  representatives. 

Direct  taxet-— Const.  U.  S.  art-  1»  V, 
2,  9,  declaring  that  direct  ta*eB,  " 
laid,  shall  be  apportioned  amoo^  . 
several  states  according  to  popul^^/J°[ 
have  no  application  to  the  state »»  "^^ 
are  merely  limitations  upon  the  P^^*c 
of  Congress.  Pohl  v.  Chioago,  ^'  . 
St.  P.  Ry.  Co.,  160  P.  515,  52  Mo»^ 
572. 


Art.  1,  §  3,  cl.  3.  Qualifications  of 

Power  of  states  to  prescribe  quali- 
fications wA  state  in  its  Constitution 
cannot  change  qualifications  fixed  by 
Const.  U.  S.  art.  1,  §  2,  for  members  of 
either  house  of  Congress,  as  is  at- 
tempted by  Const.  Wash.  art.  4,  §  15, 
providing  judgen  of  Supreme  Court  and 
superior  court  shall  be  ineligible  to  any 
other   office   during  their   term.     That 
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senators. 

the  state,  in  absence  of  federal  ^^^^, 
lation,  has  authority  to  provide  ^^^^r. 
ner  and  means  of  primary  elections 
select  candidates  for  Congress,  ^u 
not  give  it  authority  to  determine  ***l?^n 
ficatione  of  those  seeking  noini^*^*-  . 
to  Congress.  State  t.  HoweU  (W^^***^ 
175  P.  569. 
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Art.  1,  §  4,  cl.  1.  Congressional  elections;  time,  place,  and  manner 
of  holding. 


Meaning  of  "legislature.''— The  term 
''Legislature"  in  U.  S.  Const,  art.  1, 
$  4,  authorizing  state  Legislature  to 
prescribe  tinie,  place,  and  manner  of 
election  of  Senators  and  Representa- 
tiveSy  includes,  not  only  the  legislative 
assembly,  but  the  popular  will  as  ex- 
pressed in  referendum  provided  by 
Ohio  Const,  art  2,  §§  1,  Ic.  State  v. 
HUdebrant  (Ohio)  114  N.  E.  55. 

Meaning  of  "eleotion/'— See  U.  S.  v. 
Gradwell,  37  S.  Ct.  407,  61  L.  Ed. 
857. 

State  legislatlan^— While  Congress 
may  provide  rules  regulating  primaries 
for  United  States  senators  and  mem- 
bers of  House  of  Representatives,  un- 
less it  has  provided  them,  a  candidate 
can  have  no/ federal  right  in  the  in- 
dorsement which  any  political  party  may 
undertake  to  give  under  the  state  laws. 
U.  S.  V.  O'Toole  (D.  C.)  236  F.  993, 
judgment  affirmed  Same  v.  Gradwell, 
37  S.  Ct.  407,  61  L.  Ed.  857. 

The  nomination  of  candidates  for 
Congress  is  a  matter  of  state  regula- 
tion; Congress  having  passed  no  act 
providing  for  the  machinery  for  the 
nomination  of  its  members.  State  v. 
Howell  (Wash.)  175  P.  569. 

— -  CDngressIonal  recognitionw— Rec- 
ognition by  Congress  in  Congressional 
Reapportionment    Act    Aug.    8,    1911 


(Comp.  St.  1916,  S  15  et  seQ.)»  of  refer- 
endum as  part  of  state  power  in  creat- 
ing congressional  districts,^  does  not 
violate  Const,  art.  1,  |  4,  that  times  and 
manner  of  holding  elections  for  repre- 
sentations shall  be  prescribed  by  the 
Legislature  of  each  state.  State  of 
Ohio  ex  rel.  Davis  v.  Hildebrant,  36  S. 
Ct.  708,  241  U.  S.  565,  60  L.  Ed.  1172. 
Under  this  section  Congress  by  Ap- 
portionment Act  Aug.  8,  1911,  c.  5 
(Comp.  St.  1916,  §  15),  recognized  as 
lawful  congressional  districts  created 
by  the  laws  of  states  employing  con- 
stitutional referendum.  State  v.  Hil- 
debrant (Ohio)  114  N.  E.  55. 

Corrupt  praoticos  aot^— Under  Const, 
art.  1,  S  2,  cl.  1,  article  1,  §  4,  cl.  1, 
article  1,  §  8,  cl.  18,  and  article  6,  cl. 
2,  the  right  to  vote  for  Representa- 
tives is  conferred  by  the  federal  Con- 
stitution, and  Congress  can  protect 
the  electors  in  the  enjoyment  of  that 
right.  It  can  do  so,  though  state  of- 
ficers are  to  be  chosen  at  the  same 
election;  and  Congress  had  power  to 
enact  Cr.  Code.  §  83  (Comp.  St.  1916, 
§  10251),  forbidding  any  corporation 
from  making  a  money  contribution  in 
connection  with  any  election  at  which 
a  Representative  in  Congress  is  to  be 
voted  fon  U.  S.  v.  United  States 
Brewers'  As8*n  (D.  C.)  239  F.  163. 


Art.  1,  §  5,  cl.  1.  Legislative  proceedings;  each  house  as  judge  of 
qualifications  and  election  of  its  members;  quorum;  adjourn- 
ments;  compelling  attendance  of  members. 


Elections,  returns,  and  qualifications 

of  members^— Congress  is  sole  judge  of 
qualificationig  of  its  members,  and  its 
action  cannot  be  controlled  by  New 
York  Court  of  Appeals.  People  ex  rel. 
Fitzgerald  v.  Voorhis,  119  N.  E.  106, 
222  N.  Y.  494,  affirming  order  (Sup.) 
168  N.  Y.  S.  1124. 

In  mandamus  to  coxhpel  certification 
of  congressional  election  returns,  the 
question  is  not  the  title  to  t)ie  office, 
since  the  court,  under  Const.  U.  S. 
art.  1,  §  6,  would  have  no  jurisdiction 
in  the  matter,  nor  is  the  question  who 
is  entitled  to  the  certificate  of  elec- 
tion. Britt  V.  Board  of  Canvassers  of 
Buncombe  County  (N.  C.)  90  S.  B. 
1005. 

In  view  of  Coi^st.  U,  S.  art.  1,  §  5, 
the  state  courts  have  no  jurisdiction 
to  determine  authoritatively  whether 
the  state  liCgislature,  acting  under  the 


federal  and  state  Constitutions,  could 
enact  a  law  permitting  absent  voters 
in  the  military  and  naval  service  of 
the  United  States  to  vote  in  electing 
a  Senator.  In  re  Opinion  to  the  Gov- 
ernor (R.  I.)  103  A.  513. 

As  Senate  of  United  States  is,  by 
U.  S.  Const,  art.  1,  {  5,  exclusive  judge 
of  election  returns,  and  qualifications 
of  its  members,  a  state  law,  providing 
for  judicial  investigation  as  to  election 
of  senator,  is  invalid.  Sutherland  v. 
Miller  (W.  Va.)  91  S.  E.  993,  L.  R.  A. 
1917D,    1040. 

Quorum.^'*House,''  within  Const, 
art.  1,  §  7,  cl.  2,  requiring  a  two- thirds 
vote  of  each  house  to  pass  a  bill  over 
a  veto,  means  not  the  entire  member- 
ship, but  the  quorum  by  section  5  given 
legislative  power.  Missouri  Pac.  Ry. 
Co.  V.  State  of  Kansas,  39  S.  Ct.  93, 
63  L.  Ed.  — . 


Art.  1,  §  7,  cl.  2.  Approval  or  veto  by  President. 

Passage  of  bills  over  vetOw— **House,"  not    the    entire    membership,    but    the 

within    Const,    art.   1,    §   7,    cl.   2,    re-  quorum  by  section  5  given  legislative 

quiring    a     two- thirds    vote     of    each  power.    Missouri  Pnc.  Ry.  Co.  v.  State 

house  to  pass  a  bill  over  a  veto,  means  of  Kansas,  39  S.  Ct.  93,  63  L.  Ed.  — . 
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Art.  1,  §  8,  cl.  1 


CONSTITUTION 


(Tazes,  etc. 


Art.  1,  §  8,  d.  1.  Powers  of  Congress  enumerated;  taxes,  duties, 
imposts  and  excises;  public  debt;  common  defense;  general 
welfare;    imiformity  of  duties. 


I.  What  are  taxes,  duties,  Imposts, 

or  excise^w— News  print  paper  manu- 
factured in  Canada  and  shipped  into 
Michigan  duty  free  is  not  taxable  while 
in  a  warehouse  maintained  by  the  man- 
ufacturer in  the  original  packages 
awaiting  sale  or  delivery,  being  "im- 
ports" within  the  meaning  of  Const.  U. 
S.  art.  1,  §§  8,  10.  City  of  Detroit  v. 
Lake  Superior  Paper  Co.,  167  N.  W. 
852,  202  Mich.  22. 

6.  Motive  of  tax.— Act  Jan.  17,  1914, 
c.  10,  §  1,  and  the  Harrison  Anti-Nar- 
cotic Act  (Comp.  St.  1916,  §  6287a  et 
seq.),  imposing  an  internal  revenue  tax 
on  smoking  opium  made  in  the  United 
States,  and  prohibiting  its  manufacture, 
except  by  citizens  who  have  given  bond, 
held  constitutional,  though  the  tax  is  so 
high  as  to  be  prohibitive  of  the  traffic, 
and  though  it  discriminates  against 
aliens.  Lee  Mow  Lin  v.  U.  S.  (C.  C. 
A.)  250  F.  694.  The  Harrison  Anti- 
Narcotic  Law,  §  2  (Comp.  St.  1916,  f 
6287h),  forbidding  any  person  selling 
opium  to  another  not  presenting  a  writ- 
ten blank  furnished  by  a  revenue  col- 
lector, is  not  invalid  as  a  revenue  pro- 
vision, though  its  chief  purpose  is  to 
control  distribution,  by  empowering 
physicians  exclusively  to  distribue  the 
drug  only  as  a  medicine,  and  thereby 
suppress  consumption  by  addicts.  U.  S. 
V.  Rosenberg  (D.  C.)  251  F.  963.  It 
l^as  substantial  relation  to  the  raising 
of  revenue,  by  bringing  the  traffic  in 
such  drugs  into  the  open,  and  it  is  im- 
material that  another  purpose  of  Con- 
gress may  have  been  the  suppression  of 
the  drug  habit.  Hughes  v.  U.  S.  (0. 
C.  A.)  253  F.  543,  545.  The  act  is  not 
invalid  on  tb€  ground  that  its  provisions 
are  in  no  sense  provisions  of  a  revenue 
measure,  but  are  purely  police  restric- 
tions. Fyke  v.  U.  S.  (C.  0.  A.)  254 
F.  225. 

8.  Common  defense  and  generai  wel- 
fare.—The  President,  in  order  to  pro- 
vide for  the  common  defense,  may  draft 
compulsorily  into  the  federal  service 
officers  and  enlisted  men  of  the  Na- 
tional Guard  in  pursuance  of  power 
granted  bv  Congress.  Ex  parte  Dos- 
tal  (D.  C.)  243  F.  604. 

Under  Const,  art.  1,  §  8,  c.  18,  and 
the  common  defense  and  general  wel- 
fare clauses.  Congress  has  power  to 
use  the  army  abroad.  Story  v.  Perkins 
(D.  C.)  243  F.  997,  judgment  affirmed 
Jones  V.  Same,  38  S.  Ct.  166,  245  U.  S. 
390,  62  L.  Ed.  358. 

14.  State  interference  and  interfer- 
ence with  state  taxes— Police  power.— 

The  permission,  if  any,  granted  by  Act 
July  1,  1002.  §  2,  amending  Rev.  St.  § 
3394  (Comp.  St.  1916,  §  6204),  to  in- 
close redeemable  coupons  in  packages 
of  tobacco,  does  not  invalidate  state  re- 
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strictions  upon  retail  sales  of  snch 
packages.  Rast  v.  Van  Deman  &  Lewis 
Co.,  36  S.  Ct.  370,  240  U.  S.  342,  60  L 
Ed.  679,  L.  R.  A.  1917A,  421,  Ann.  Cas. 
1917B,  455,  reversing  order  Van  Deman 
&  Lewis  Co.  V.  Rast  (D.  C.)  214  F.  827; 
Pitney  v.  State  of  Washington,  36  S. 
Ct.  385,  60  L.  Ed.  703. 

Laws  Wash.  1913,  c.  134,  imposing 
license  tax  upon  merchants  using 
stamps,  etc.,  redeemable  in  cash  or 
merchandise,  held  justified  under  the 
police  power,  and  not  invalid  as  applied 
to  tobacco  because  of  permission,  if 
any,  granted  by  Act  July  1,  1902,  $  2, 
amending  Rev.  St.  §  3394  (Comp.  St 
1916,  §  6204),  to  inclose  redeemable 
coupons,  etc.,  in  packages  of  tobacco. 
Tanner  v.  Little,  36  S.  Ct  379,  240  U. 
S.  369,  60  L.  Ed.  691,  reversing  decree 
Little  V.  Tanner  (D.  C.)  208  F.  605; 
Pitney  v.  State  of  Washington,  36  S. 
Ct.  385,  60  L.  Ed.  7a3. 

15.  -»  Effect  of  payment  of  license 
tax  to  federal  government.— An  internal 

revenue  license  to  sell  intoxicating  liq- 
uors is  no  protection  against  the  state 
law  prohibiting  the  sale  of  whisky,  and 
amounts  to  no  more  than  a  receipt  to 
the  holder  that  he  has  paid  tlie  federal 
taxes.  Chas.  M.  Pfeifer  &  Co.  v. 
Love's  Drug  Store,  88  S.  E.  343, 171 N. 
C.  214. 

16.  Subjects  of  taxation.— Enactment 
of  Oleomargarine  Act  Aug.  2,  1886 
(Comp.  St.  1916,  $  6215  et  seq.),  nnder 
Const,  art.  1,  §  8,  par.  1,  held  not  to  lim- 
it power  of  Congress  under  paragraph 
3  of  same  section;  hence  Meat  Inspec- 
tion and  Pure  Food  Acts  June  30, 1906 
(Comp.  St.  1916,  §§  8681,  8717),  apply 
to  manufacturers  of  oleomargarine. 
Brougham  v.  Blanton  Mfg.  Co.,  243  F. 
603,  156  C.  C.  A.  201.  . 

Act  Jan.  17.  1914,  c.  10,  §  1  (Comp. 
St.  1916,  §  6287a  et  seq.),  imposing 
an  internal  revenue  tax  on  smoking 
opium  made  in  the  tJnited  States,  and 
prohibiting  its  manufacture,  except  by 
citizens  who  have  given  bond,  held  con- 
stitutional. Lee  Mow  Lin  v.  U.  S.  (C 
C.  A.)  250  F.  694. 

21.  Mode  of  taxation  and  collection 
in  generals— Customs  coUectorships  are 
not  constitutional,  but  are  created  by 
Congress  under  the  power  conferred 
by  Const,  art.  1,  S  8,  to  lay  and  col- 
lect taxes  and  duties,  and  the  offices 
may  be  abolished  or  continued  at  the 
pleasure  of  Congress.  30  Op.  Atty. 
Gen.  204. 

27.  Uniformity.— The  only  limitation 
on  the  power  of  Congress  in  the  impo- 
sition of  excise  taxes,  such  as  those  im- 
posed on  corporations,  is  that  they  be 
uniform  throughout  the  United  States. 
and  by  that  is  meant  a  geographical 
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nniformity.  Rev.  St.  S  3226  (Comp. 
St.  1916,  §  5948),  relating  to  internal 
revenue,  and  forbidding  recovery  of 
amounts  paid  on  second  assessment, 
where  return  was  false  or  fraudulent, 
is  not  invalid  in  its  applicability  to  Cor- 
poration Tax  Act,  for  it  does  not  de- 
stroy uniformity  of  taxation,  applying 
to  all  portions  of  the  country  alike. 
Camp  Bird  v.  Howbert,  249  F.  27,  161 
C.  C.  A.  87,  certiorari  granted  38  S. 
Ct.  578,  247  U.  S.  509,  62  L.  Ed.  1241, 
and  judgment  reversed  39  S.  Ct  7,  63 
L.  Ed.  — . 

By  Act  June  26,  1906,  c.  3547,  34 
Stat.  478,  Congress  levied  a  license  tux 
on  canned  salmon  and  other  fishery 
.products  in  Alaska,  *'in  lieu  of  all  other 
license  fees  and  taxes  therefor  and 
thereon."  By  Act  Aug.  24,  1912,  c- 
387,  37  Stat.  512,  Congress  created  the 
Liegislature  of  Alaska,  and  gave  it 
power  "to  alter,  amend,  modify,  and 
repeal  laws  in  force  in  Alaska,"  with 
certain  reserved  exceptions,  among 
them  being  "that  the  authority  herein 


granted  to  the  Legislature  to  alter, 
amend,  modify,  and  repeal  laws  in  force 
in  Alaska  shall  not  extend  to  the 
•  •  •  fish  •  •  •  laws:  •  •  • 
Provided  further,  that  this  provision 
shall  not  operate  to  prevent  the  Legis- 
lature from  imposing  other  and  addi- 
tional taxes  or  licenses."  The  Legisla- 
ture passed  the  act  of  April  29,  1915 
(Session  Laws  Alaska  1915,  p.  185), 
imposing  other  and  additional  license 
taxes  on  fish  traps  in  Alaska.  Defend- 
ant was  sued  to  recover  the  tax,  which 
he  refused  to  pay,  and  defended  upon 
the  ground  that  the  tax  is  a  violation 
of  section  8,  art.  1,  Const.  U.  S.,  for 
the  want  of  uniformity  throughout  the 
Unite^  States.  Held,  the  revenue  to 
be  raised  by  the  act,  including  the  tax 
sued  for,  is  a  local  tax  for  the  support 
of  the  territory,  and  not  open  to  the 
constitutional  objection,  under  the  au- 
thority of  Binns  v.  United  States,  194 
U.  S.  486,  24  Sup.  Ct.  816,  48  L.  Ed. 
1087.  Territory  v.  Alaska  Pac.  iJ^sh- 
eries,  5  Alaska,  325. 


Art.  1,  §  8,  cl.  3.  Regulation  of  commerce;   Indian  tribes. 


I.  POWER   TO    REGULATE    IN 
.    GENERAL 

I.  Nature,  extent,  and  grounds  of 
power  in  general.— Under  the  power  to 
regulate  commerce  with  foreign  nations 
and  among  the  states,  Congress  can 
regulate  such  commerce  over  highways, 
railroads,  and  bridges,  as  well  as  upon 
navigable  waters.  People  v.  Hudson 
River  Connecting  R.  Corporation 
(Sup.)  171  N.  Y.  S.  971. 

Congress,  in  executing  its  power  un- 
der the  federal  Constitution  to  regulate 
commerce,  may  enact  such  laws  and 
provide  such  regulations  as  national  in- 
terest may  demand.  Midway  Co-op. 
Elevator  Co.  v.  Great  Northern  Ry.  Co. 
(N.  D.)  169  N.  W.  494. 

The  commerce  clause  of  the  United 
States  Constitution  is  a  delegation  of 
power  to  the  United  States.  Raymond 
Lumber  Co.  v.  Raymond  Light  &  Water 
Co.,  159  P.  133,  92  Wash.  330. 

3.  Right  to  raise  constitutional  ques- 
tie  n.— Although  pleadings  in  action 
against  railroad  for  wrongful  death  of 
employ^  did  not  bring  case  within  fed- 
eral Employers'  Liability-  Act,  but  evi- 
dence admitted  without  objection  did, 
defendant  had  not  waived  its  right  to 
object  that  plaintiff  could  not  main- 
tain the  action  under  state  statute. 
Denver  &  R.  G.  R.  Co.  v.  Wilson 
(Colo.)  163  P.  857. 

In  action  against  railroad  for  person- 
al injury,  it  is  unnecessary  for  it  to 
plead  federal  Employers'  Liability  Act 
to  obtain  benefits  of  section  6  (Comp. 
St.  1916,*  S  8662)  that  no  action  shaU 
be  maintained  imless  begun  within  two 
years  from  its  accrual,  for  if  it  devel- 
ops that  the  employ^  was  engaged  in 
interstate    commerce,   the  federal  law 


controls.    Seaboard  Air  Line  Ry.  Co.  v. 
Hess  (Fla.)  74  So.  500. 

That  a  statute  requires  certain  acts 
to  be  done  by  a  foreign  corporation  a 
year  hence  is  no  ground  for  its  with- 
drawal from  the  state  on  the  enactment 
of  the  statute,  and  it  cannot  complain 
of  loss  of  business  during  the  year. 
Henderson  v.  McMaster  (S.  C.)  88  S. 
E.  645. 

4.  Cases  involving  commerce  clause 
or  otherwise^— See  Valley  S.  S.  Co.  v. 
Wattawa,  37  S.  Ct.  523,  244  U.  S.  202, 
61  L.  Ed.  1084. 

Enactment  of  Oleomargarine  Act 
Aug.  2,  1880  (Comp.  St.  1916,  §  6216), 
under  Const,  art.  1,  §  8,  par.  1,  held  not 
to  limit  power  of  Congress  under  par- 
agraph 3  of  same  section;  hence  Meat 
Inspection  and  Pure  Food  Acts  June  30, 
1906  (Comp.  St.  1916,  §§  8681,  8717), 
apply  to  manufacturers  of  oleomarga- 
rine. Brougham  v.  Blanton  Mfg.  Co., 
243  F.  503,  156  0.  C.  A.  201. 

Where  decisions  of  other  states  prior 
to  adoption  of  Public  Service  Commis- 
sion rule  3  left  in  doubt  the  question 
whether  such  rules  providing  reciprocal 
demurrage  were  intended  to  apply  to 
interstate  commerce,  the  Legislature 
and  commission  will  not  be  presumed 
to  have  intended  such  result;  and 
w^here  it  is  plain  that  the  purpose  of 
the  rule  was  merely  to  regulate  intra- 
state commerce,  the  fact  that  its  lan- 
guage is  broad  enough  to  apply  to  in- 
terstate commerce  will  not  render  it 
unconstitutional.  State  v.  Public  Serv- 
ice Commission,  of  Washington  (Wash.) 
162  P.  523. 

8.  Commerce  clause  as  operating  pro- 
prio  vigore.— Act  Cong.  June  18,  1910 
(Comp.  St  1916,  §  8503),  amending  the 
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act  to  regulate  commerce  (Act  Feb.  4, 
1887),  which  placed  telegraph  compa- 
nies in  the  same  class  as  other  inter- 
state carriers,  superseded  state  laws. 
Western  Union  Telegraph  Co.  v.  Kauf- 
man (Okl.)  162  P.  708. 

9.  Commerce  with  foreign  nations.— 
Act  Jan.  17,  1914,  §§  1-3  (Comp.  St. 
1916,  §§  6287a-6287c),  denouncing  of- 
fenses of  importing  opium  into  the 
United  States  and  maidng  possession 
or  transportation  thereof  prima  facie 
evidence  of  guilt,  held  not  invalid  as 
conflicting  with  the  police  powers  of 
the  state.  Shepard  v.  U.  S.,  236  F.  73, 
149  C.  C.  A.  283. 

A  state  law  cannot  give  a  maritime 
lien  on  a  foreign  vessel.  The  Natchez 
(D.  C.)  236  F.  588. 

131/2-  Regulation  procedurew— Gen.  St 
Fla.  1906,  §  3148,  creating  a  presump- 
tion of  negligence  from  personal  injury 
by  running  of  train,  is  a  matter  of  sub- 
stance affecting^  the  liability  of  railroad 
companies,  and,  being  in  conflict  with 
federal  Employers*  Liability  Act 
(Comp.  St.  1916,  §  8657  et  seq.)  is  su- 
perseded by  that  act,  which  is  exclu- 
sive in  cases  to  which  it  is  applicable. 
Louisville  &  N.  R.  Co.  v.  Rhoda  (Fla.) 
74  So.  19. 

1 3%.-- Discrimination  between  states. 

—Act  March  1,  1895,  forbidding  the  in- 
troduction of  intoxicating  liquor  into 
the  Indian  Territory,  as  limited  to  in- 
terstate commerce  by  the  Olclahoma 
Enabling  Act,  is  not  unconstitutional, 
as  discriminating  between  the  states  in 
respect  of  trade  and  commerce  in  in- 
toxicating liquors.  Warren  v.  U.  S.  (C. 
C.  A.)  250  F.  89. 

II.  EXCLUSIVE    OR    CONCURRENT 
POWERS  OF  CONGRESS  AND 

THE   STATES 

14.  In  general.— Congress  having  ex- 
orcised its  authority  in  a  matter  within 
its  control,  conflicting  state  laws  must 
give  way.  U.  S.  v.  Hill,  39  S.  Ct.  143, 
63  L.  Ed.  — ;  Erie  R.  Co.  v.  Linne- 
kogel,  248  F.  389,  160  C.  O.  A.  399; 
Hunt  V.  Illinois  Southern  Ry.  Co.,  196 

III.  App.  5.^9;  Midway  Co-op.  Eleva- 
tor Co.  V.  Groat  Northern  Ry.  Co.  (N. 
D.)  169  N.  W.  494;  Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Do  Bord  (Tex.)  192  S. 
W.  767.  rcvcrsinjr  judgment  (Civ.  App.) 
146  S.  W.  ()(;7,  certiorari  denied  De 
Bord  V.  Chicago,  R.  I.  &  G.  R.  Co.,  38 
S.  Ct.  12,  62  L.  Ed.  532 ;  Wostorn  TTn- 
ion  Telo^raph  Co.  v.  Piper  (Tex.  Civ. 
App.)  191  S.  W.  817 ;  •  Houston  E.  & 
AV.  T.  Ry.  Co.  v.  Houston  Packing  Co. 
(Tox.  Civ.  App.)  203  S.  W.  1140. 

It  is  within  the  police  power  of  a 
state  to  require  food  products  sold  there- 
in to  be  so  marked  as  to  disclose  their 
ingredients,  in  addition  to  the  require- 
monts  of  Food  and  Drugs  Act  June  30, 
1906.  Crescent  Mfg.  Co  v.  Wilson  (D. 
C.)  233  F.  282. 

The  power  of  a  state  to  control  public 
utilities  doing  business  within  its 
boundaries  may  not  be  so  exercised  as 
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to  impose  a  direct  burden  on  interstate 
commerce.  Landon  v.  Public  Utilities 
Commission  of  Kansas  (D.  C.)  245  F. 
950. 

As  Congress  has  exclusive  power  to 
regulate  interstate  commerce,  state  leg- 
islation imposing  substantial  burdens  on 
interstate  commerce,  is  invalid.  Ameri- 
can Distributing  Co.  v.  Hayes  Wheel 
Co.  (D.  C.)  250  F.  109. 

If  federal  statute,  in  field  of  operation, 
considered  in  view  of  its  entire  scope 
and  purpose,  must  be  frustrated,  and 
provisions  refused  natural  effect,  by 
state  enactment,  state  law  must  yield 
to  superior  authority  of  federal  law. 
[Response  of  Supreme  Court  to  certified 
question.]  Louisville  &  N.  B.  (^.  ^• 
State  (Ala.  App.)  76  So.  505. 

Congressional  intent  to  supersede  by 
federal  act  exercise  by  state  of  police 
powers  as  to  matters  not  covered  by 
federal  legislation  is  not  to  be  infe^ 
red  from  mere  fact  that  Congress  has 
seen  fit  to  circumscribe  and  occupy  a 
limited  field.  [Response  of  Supreme 
Court  to  certified  question.]    Id. 

To  supersede  state  enactment  on  same 
subject,*  act  of  Congress,  fairly  inter- 
preted, must  actually  conflict  with  state 
law.  [Response  of  Supreme  Court  to 
certified  question.]     Id. 

Legislation  which  is  a  mere  aid  to 
interstate  commerce  may  be  enacted  by 
a  state,  although  it  may  incidentally  af- 
fect that  commerce.  Western  Union 
Telegraph  Co.  v.  Lee,  192  S.  W.  70, 
174  Ky.  210. 

Neither  states  nor  political  subdiTi- 
sions  therein,  such  as  cities  or  towns, 
can  place  any  burden  on  interstate  com- 
merce. City  of  Dayton  v.  Christian 
Moerlein  Brewing  Co.,  195  S.  W.  133, 
176  Ky.  1. 

In  view  of  Const.  U.  S.  art.  1,  8  8. 
cl.  3,  the  power  of  Congress  concerning 
regulation  of  interstate  commerce  is 
paramount  and  plenary.  Lewis  Poultry 
Co.  V.  New  York  Cent.  R.  Co.  (Me.) 
105  A.  109. 

Interstate  commerce  is  governed  by 
the  acts  of  Congress,  and  by  the  com- 
mon-law principles  enforced  by  the  fed- 
eral courts  to  the  exclusion  of  state 
laws.  Northwestern  Consol.  Milling  Co, 
V.  Chicago,  B.  &  Q.  R.  Co.  (Minn.)  160 
N.  W.  1028.       , 

Where  the  act  of  the  state  does  not 
unduly  hinder  or  embarrass  interstate 
commerce,  it  may  lawfully  prescribe  reg- 
ulations in  relation  thereto.  State  t. 
Chicago,  M.  &  St  P.  R.  R.  (Mo.  App.) 
206  S.  W.  419. 

The  power  of  Congress  extends  to  ev- 
ery part  of  interstate  commerce  and  to 
every  instrumentality  or  agency  by 
which  it  is  carried  on,  and  a  full  control 
by  Congress  over  acts  committed  to  it* 
regulation  is  not  to  be  denied  Or  thwart- 
ed by  commingling  of  interstate  and 
intrastate  operations.  Midway  Go-op. 
Elevator  Co.  v.  Great  Northern  By.  Co. 
(N.  D.)  169  N.  W.  4M. 


Costmeree) 


t 


CONSTITUTION 


Art.l,§8>cl.3 


The  constitutional  guaranty  of  lib- 
erty to  enter  into  private  contracts  does 
not  limit  power  of  Congress  so  as  to 
prevent  it  from  legislating  on  contracts 
in  restraint  of  interstate  or  foreign 
commerce.  Stewart  v.  W.  T.  Raleigh 
Medical  Co.  (Okl.)  159  P.  1187,  L.  R. 
A.  1917A,  1276. 

Under  Const.  U.  S.  art.  1,  §  8,  com- 
merce with  foreign  countries  and  com- 
merce between  the  states,  admitting  of 
and  requiring  a  uniformity  of  rfegula- 
tion,  is  within  the  exclusive  regulatory 
power  of  Congress.  State  ▼.  Jacobson, 
157  P.  1108,  80  Or.  648. 

Where  Congress  has  acted  upon  any 
subject-matter  of  interstate  or  foreign 
commerce,  even  though  such  act  may  be 
detailed  as  to  matters  of  a  peculiarly  lo- 
cal application,  the  states  have  no  right 
or  authority  under  the  so-called  police 
power,  or  otherwise,  to  act  with  refer- 
ence to  the  same  matter.    Id. 

State  laws  on  interstate  commerce  are 
not  to  be  held  inconsistent  with  federal 
laws  unless  they  present  an  absolute 
conflict,  or  purpose  on  part  of  Congress 
to  legislate  on  particular  subject  is 
dearly  revealed.  Western  Union  Tele- 
graph Co.  V.  Bailey,  196  S.  W.  516, 
108  Tex.  427,  denying  writ  of  error 
(av.  App.)  184  S.  W.  519. 

An  act  forbidden  by  a  federal  statute 
and  a  state  statute,  each  designed  to 
establish  and  enforce  the  same  princi- 
ple of  public  policy,  may  constitute  two 
offenses,  one  against  the  federal  govern- 
ment, and  another  against  the  state." 
Ex  parte  Pratt  (W.  Va.)  97  S.  B.  301. 

In  determining  whether  contract  in- 
volving interstate  commerce  is  in  re- 
straint of  trade  or  in  furtherance  of  mo- 
nopoly, the  Sherman  Anti-Trust  Act 
(U.  S.  Comp.  St.  1916,  §  8820  et  seq.), 
and  not  the  state  .  statutes,  govern. 
Pulpwood  Co.  V.  Green  Bay  Paper  & 
Fiber  Co.  (Wis.)  170  N.  W.  230. 

16.  Navigable    waters    In    generaJ-— 

Title  of  a  riparian  owner  to  submerged 
lands  of  a  navigable  stream  is  sub- 
servient to  superior  right  of  the  United 
States  under  Const.  U.  S.  art.  1,  § 
8(3),  to  take,  control,  and  regulate 
same  in  interests  of  navigation.  Mc- 
Morran  MiUing  Co.  v,  C.  H.  Little  Co., 
167  N.  W.  990,  201  Mich.  301. 

18.  Obstructions   of   navigation.— Act 

Cong.  Sept.  19,  1890,  and  amendatory 
acts,  including  section  18,  Act  Cong. 
March  3,  1899  (Comp.  St.  1916,  | 
9970),  did  not  divest  courts  of  Illinois 
of  jurisdiction  of  suit  to  compel  de- 
fendant, elevated  railway  company,  to 
reconstruct  abutments  and  piers  of  its 
bridge  across  South  branch  of  Chicago 
river,  a  navigable  stream  wholly  with- 
in the  state,  so  as  not  to  seriously  ob- 
struct navigation,  although  the  bridge 
when  built  was  not  an  unreasonable 
obstruction  to  navigation.  People  v. 
Metropolitan  Wept  Side  Elevated  Ry. 
Co.  (111.)  120  N.  B.  748. 


19.  Seamen^— A  state  Workmen's 
Compensation  Act,  which  in  actions 
against  an  employer  who  has  not  ac- 
cepted its  terms  provides  a  different 
measure  of  compensation  from  that  of 
the  maritime  law,  does  not  apply  to  a 
seaman  injured  while  employed  on  a 
vessel  on  the  navigable  waters  of  the 
United  States.  Barrett  v.  Macomber 
&  Nickerson  Co.  (D.  C.)  253  F.  205. 

21.  Harbors.— The  state  has  control 
of  a  harbor  within  a  harbor  line  and 
may  prescribe  regulations  in  connection 
therewith  which  do  not  conflict  with 
those  of  the  federal  government.  State 
V.  Cleveland  &  P.  R.  Co.  (Ohio)  113 
N.  E.  677,  L.  R.  A.  1917A,  1007. 

23.  Bridges.— Where  the  federal  gov- 
ernment and  the  state  have  concur- 
rent jurisdiction  or  the  bridging  of  a 
navigable  stream  located  entirely  with- 
in one  state,  a  bridge  erected  without 
the  sanction  of  the  War  Department 
and  without  regard  to  public  and  pri- 
vate rights  is  -  a  public  nuisance  and 
may  be  abated  though  a  part  of  an 
interstate  railroad  highway.  Kaw  Val- 
ley Drainage  Dist.  of  Wyandotte  Coun- 
ty V.  Missouri  Pac.  Ry.  Co.,  161  P. 
937,  99  Kan.  188. 

In  action  brought  by  state  of  New 
York  to  restrain  railroad  company 
building  bridge  over  Hudson  river  un- 
der Act  Cong.  March  13,  1914,  in  ac- 
cordance with  Act  Cong.  March  23, 
1906  (Comp.  St.  1916,  §  9961),  and  not 
in  accordance  with  the  provisions  of 
Laws  N.  Y.  1917,  c.  713,  held,  that  the 
determination  of  the  Secretary  of  War, 
authorizing  erection  of  the  bridge  un- 
der the  acts  of  Congress,  was  a  de- 
termination by  the  United  States  that 
the  bridge  to  be  so  built  is  a  lawful 
structure,  and  that  the  state  of  New 
York  is  without  power  to  prescribe 
any  other  structure,  and  state  legisla- 
tion prescribing  any  other  cannot  over- 
rule the  federal  authority.  People  v. 
Hudson  River  Connecting  R.  Corpora- 
tion (Sup.)  171  N.  Y.  S.  971. 

24.  Railroads  and  other  carriers.— 
That  the  breaking  into  a  railroad  car 
for  the  purpose  of  committing  larceny 
therein,  or  the  larceny  itself,  may  be 
punished  under  the  laws  of  a  state, 
held  not  to  invalidate  Act  Cong.  Feb. 
13,  1913  (Comp.  St.  1916,  §  8603),  pun- 
ishing the  unlawful  breaking  of  the 
seal  of  a  railroad  car  containing  inter- 
state shipments,  or  entering  any  such 
car,  with  intent  to  commit  larceny,  or 
stealing  from  any  such  car  any  goods 
which  are  a  part  of  or  constitute  an 
interstate  shipment.  Morris  v.  U.  S., 
229  F.  516,  143  C.  C.  A.  584. 

Act  Cong.  Feb.  4,  1887,  §  1,  as 
amended  by  Act  Cong.  June  29,  1906, 
§  1  (Comp.  St.  1916,  §  8563),  con- 
ferring jurisdiction  on  Interstate  Com- 
merce Commission  to  require  switch 
connections,  does  not  deprive  Corpora- 
tion Commission  of  the  state  of  juris- 
diction to  require  switch  connections 
under  Const,  art.  9,  f  33,  where  re- 

(2423) 


Art.  1,  §  8,  cl.  3 


CONSTITUTION 


(Commerce 


quired  for  intrastate  busioess.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  V.  State  (Okl.) 
157  P.  1039. 

25.  — -  Safety  appliances  and  other 
means  to  promote  safety.— 2  Rev. 
Codes  Idaho,  §§  6909,  6926,  making 
willful  conduct  causing  collision  of 
trains  and  death  of  a  human  being  a 
criminal  offense,  do  not  afitect  right  of 
motorman  of  interstate  interurban  rail- 
way to  recover  for  injuries  in  a  col- 
lision by  defective  brakes  under  Em- 
ployers' Liability  Act  and  Safety  Ap- 
pliance Act  (Comp.  St.  1916,  §§  8605, 
8857).  Spokane  &  I.  E.  R.  Co.  v. 
Campbell,  36  S.  Ct.  683,  241  U.  S. 
497,  60  L.  Ed.  1125,  affirming  judgment 
217  F.  518,  133  C.  C.  A.  370. 

Locomotive  Headlight  Law  (Acts 
Ala.  1915,  p.  257)  has  no  application 
to  engines  engaged  in  interstate  com- 
merce, federal  Safe  Locomotive  Boilers 
Act  Feb.  17,  1911,  c.  103,  as  amended 
by  Act  Cong.  March  4,  1915,  c.  169 
(Comp.  St.  1916,  §  8639a  et  seq.),  hav- 
ing excluded  states  from  right  to  legis- 
late on  matter  of  interstate  locomotive 
equipment.  [Response  of  Supreme 
Court  to  certified  question.l  Louis- 
vUle  &  N.  R.  Co.  V.  State  (Ala.  App.) 
76  So.  505. 

Federal  Safety  Appliance  Act  ex- 
cludes the  application  of  Workmen's 
Comp<indation  Act  in  all  cases  in  which 
former  act  is  applicable.  Kenna  v. 
Calumet,  H.  &  S.  E.  R.  Co.  (111.)  120 
N.  E.  259. 

Even  though  compensation  for  in- 
juries to  persons  engaged  in  intrastate 
commerce  be  of  no  concern  to  Con- 
gress, the  liability  of  interstate  car- 
riers to  pay  such  compensation  because 
of  their  disregard  of  federal  Safety 
Appliance  Act  March  2,  1893,  as 
amended  by  Acts  April  1,  1896,  March 
2,  1903,  and  April  14,  1910  (Comp.  St. 
1916,  §  8605  et  seq.),  is  within  control 
of  Congress  and  within  constitutional 
grant  of  legislative  authority  as  to  in- 
terstate commerce.  Bergeron  v.  Tex- 
as &  P.  Ry.  Co.  (La.)  80  So.  262. 

Switchman,  whose  injuries,  sustained 
while  engaged  in  intrastate  commerce, 
were  due  to  railroad's  failure  to  equip 
interstate  car  with  same  appliances,  in 
violation  of  federal  Safety  Appliance 
Act  of  1903  (Comp.  St.  1916,  §  8605), 
has  no  right  of  action  at  law  against 
railroad,  under  that  act.  Ward  v.  Erie 
R.  Co.  (Sup.)  172  N.  Y.  S.  691. 

A  railroad  employ^  injured  by  break- 
ing of  a  defective  handhold  while  set- 
ting brakes  on  a  car  loaded  with  intra- 
state freight  which  was  a  part  of  a 
string  of  cars  being  switched  at  the 
time  loaded  with  interstate  freight  had 
a  cause  of  action  under  the  federal  act 
as  well  as  under  state  statutes  requir- 
ing that  cars  be  equipped  with  secure 
handholds.  Texas  &,  P.  Ry.  Co.  v. 
Sherer  (Tex.  Civ.  App.)  183  S.  W. 
404. 

In  action  for  death  of  fireman  en- 
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gaged  in  interstate  commerce,  Act 
Cong.  Feb.  17,  1911  (Comp.  St.  1916, 
§§  8830-8639),  to  promote  the  safety 
of  employes  and  travelers  by  compel- 
ling common  carriers  to  equip  their 
locomotives  with  safe  and  suitable 
boilers,  and  section  2  of  that  act,  as 
amended  by  Act  Cong.  March  4,  1915 
(Comp.  St.  1916,  §§  8639a-8639d),  and 
the  regulations  of  the  Interstate  Com- 
merce Commission,  constitute  the  law 
of  the  case.  Lancaster  &  Wight  t. 
Allen  (Tex.  Civ.  App.)  207  S.  W.  984. 
In  action  for  brakcman*8  death  by 
fall  caused  by  defective  handhold  on 
car  in  interstate  commerce,  the  case 
was  governed  by  federal  Safety  Ap- 
pliance Act  April  14,  1910,  and  fed- 
eral Employers'  Liability  Act  AprU  22, 
1908  (Comp.  St.  1916,  §§  8608,  8657). 
Sullivan  v.  Minneapolis,  St  P.  &  S. 
S.  M.  Ry.  Co.,  167  N.  W.  311, 167  Wis. 
518. 

27.  — -  Liability  for  injuries  to  em- 
ployes.—Where  a  railroad  employ^  is 
injured  while  engaged  in  interstate  com- 
D^erce,  the  remedy  is  under  federal  Km- 
ployers'  Liability  Act,  to  exclusion  of 
state  statutory  remedies.  Lynch  v.  Boa- 
ton  &  M.  R.  R.,  116  N.  E.  401,  227 
Mass.  123;  St.  Louis  Merchants'  Bridge 
Terminal  Ry.  Co.  v.  Schuerman,  237  F. 
1,  150  C.  C.  A.  203 ;  Seaboard  Ah-  Line 
Ry.  Co.  v.  Hess  (Pla.)  74  So.  500;  Lan- 
drum  V.  Western  &  A.  R.  Co.  (Ga.)  90 
S.  E.  710;  Hunt  v.  lUinois  Southern 
Ry.  Co.,  196  111.  App.  539 ;  Dunlavy  r. 
Chicago,  B.  &  Q.  R.  Co.,  200  111  App. 
75;  Warren  v.  Jackson,  204  III.  App. 
576 ;  Grand  Trunk  Western  Ry.  CJo.  t. 
Thrift  Trust  Co.  (Ind.  App.)  115  N.  E. 
685,  rehearing  denied  Same  v.  Thrift 
Co.,  116  N.  E.  756;  McCutcheon  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa)  164 
N.  W.  774 ;  Baltimore  &  O.  R.  Co.  v. 
Branson  (Ind.)  104  A.  356;  Manning 
V.  Chicago  Great  Western  R.  Co. 
(Minn.)  160  N.  W.  787;  Holloway  v. 
Missouri,  K.  &  T.  Ry.  Co.  (Mo.)  208  S. 
W.  27;  Koukouris  v.  Union  Pac.  R. 
Co.  (Mo.  App.)  186  S.  W.  545;  Spaw 
V.  Kansas  City  Terminal  Ry.  Co.,  201 
S.  W.  927,  198  Mo.  App.  552 ;  Hein  v. 
Great  Northern  R.  Co.,  159  N.  W.  14, 
34  N.  D.  440;  Chicago,  R.  1.  &  P.  Bj. 
Co.  V.  Hessenflow  (Okl.)  170  P.  1161; 
Hogarty  v.  Philadelphia  &  R.  Ry.  Co., 
99  A.  741.  255  Pa.  236;  Sullivan  v. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co., 
167  N.  W.  311,  167  Wis.  518 ;  Geer  v. 
St.  Louis,  S.  F.  &  T.  Ry.  Co.  (Tex.)  194 
S.  W.  9:59,  affirming  judgment  (Civ. 
App.)  St.  Louis,  S.  F.  &  T.  Ry.  Co.  v. 
Geer,  149  S.  W.  1178. 

Congress  intended  by  legislation  on 
liability  of  railroads  for  injury  to  em- 
ployes in  interstate  commerce  to  take 
exclusive  control  in  order  to  make  lia- 
bility uniform  throughout  United  States, 
and  it  is  to  be  determined  by  provisions 
of  legislation  itself  and  general  common 
law  as  administered  by  federal  courts. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Brooks 
(Tex.  Civ.  App.)  199  S.  W.  665;  Hunt 
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V.  Illinois  Southern  Ry.  Co.,  196  HI. 
App.  539;  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Clarke,  185  S.  W.  94,  109 
Ky.  6(J2;  McLain  v.  Chicago  Great 
Western  R.  Co.  (Minn.)  107  N.  W.  349. 

Common-law  right  of  father  of  minor 
employ 6  of  interstate  railroad  to  sue  for 
damages  and  expenses  did  not  survive 
enactment  of  federal  Employers'  Lia- 
bility Act  April  22.  1908.  New  York 
Cent.  &  H.  R*.  R.  Co.  v.  Tonsellito,  37 
S.  Ct.  620,  244  U.  S.  360,  61  L.  Ed. 
1194,  modifying  judgment  Tonsellito  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  94 
A.  804,  87  N.  J.  Law,  651. 

The  common-law  liability  of  a  rail- 
road company  when  engaged  in  intra- 
state commerce  continues  despite  the 
federal  Employers*  Liability  AcU  and 
the  right  to  recover  from  it  when  so  en- 
gaged is  based  on  the  common  law.  Ho- 
earty  v.  Philadelphia  &  R.  Ry.  Co.,  99 
A.  741,  255  Pa.  236. 

Where  a  servant  was  injured  while 
employed  in  interstate  commerce,  the 
question  of  assumed  risk  must  be  deter- 
mined by  the  federal  Employers'  Liabil- 
ity Act,  and  by  the  common  law,  as 
recognized  and  construed  by  federal 
courts.  Hargrove  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.  (Tex.  Civ.  App.)  202  S.  W. 
188 ;  Pennsylvania  Co.  v.  Stalker  (Ind. 
App.)  119  N.  E.  163 ;  Gaddy  v.  North 
Carolina  R.  Co.,  95  S.  E.  925,  175  N. 
C.  515;  Jones  v.  Norfolk  Southern  R. 
Co.  (N.  C.)  97  S.  E.  48;  Chicago,  R.  L 
&  G.  Ry.  Co.  V.  De  Bord  (Tex.)  192  S. 
W.  767,  reversing  judgment  (Civ.  App.) 
146  S.  W.  667,  certiorari  denied  De 
Bord  V.  Chicago,  R.  I.  &  G.  R.  Co.,  38 
S.  Ct.  12,  62  L.  Ed.  532;  SchaflP  v. 
Hendrich  (Tex.  Civ.  App.)  207  S.  W^ 
543. 

When  locomotive  fireman,  employed 
on  engine  engaged  in  drawing  a  train 
in  interstate  commerce,  is  injured,  the 
federal  law  governs,  and  the  fellow- 
servant  rule  is  not  applicable.  Ro'yer 
V.  Pennsylvania  R.  Oo.,  103  A.  276, 
259  Pa.  438. 

Employers'  Liability  Act  April  22, 
1908  (Comp.  St.  1916,  §  8657),  applies 
to  cases  where  there  is  no  cause  of  neg- 
ligence for  which  carrier  is  responsible, 
as  well  as  those  in  which  liability  is 
imposed,  and  in  both  cases  is  exclusive 
.  of  state  regulation.  Erie  R.  Co.  v. 
Winfield,  37  S.  Ct.  556,  244  U.  S.  170, 
61  L.  Bid.  1057,  reversing  judgment 
AVinfield  v.  Erie  R.  Co.,  96  A.  394,  88 
X.  J.  Law,  619;  Bergeron  v.  Texas  & 
P.  Ry.  Co.  (La.)  80  So.  262. 

Under  federal  Employers'  Liability 
Act  a  municipal  speed  ordinance  is  in- 
admissible to  prove  contributory  negli- 
gence of  engineer  suing  for  personal 
injury  while  engaged  in  interstate  com- 
merce. MoLain  v.  Chicago  Great  West- 
ern R.  Co.  (Minn.)  167  N.  W.  349. 
But  in  an  action  based  on  federal  Em- 
ployers' Liability  Act  for  wrongful 
death  through  being  struck  by  railroad 
train,  a  city  ordinance  prohibiting  the 
running  of  a  railroad  train  at  a  speed 


greater  than  10  miles  per  hour  was  ad- 
missible, not  being  superseded  by  the 
federal  law.  Pennsylvania  Co.  v.  Stalk- 
er (Ind.  App.)  119  N.  E.  163. 

The  power  of  the  state  to  legislate 
as  to  contracts  of  interstate  carriers 
with  their  employes  is  concurrent  with 
that  of  Congress,  and  so  long  as  Con- 
gress does  not  act  on  the  subject,  such 
legislation  is  a  valid  exercise  of  police 
power,  but  becomes  inoperative  when 
Congress  legislates  on  the  same  subject ; 
and  Act  Cong.  April  22,  1908,  §  5 
(Comp.  St.  1916,  §  8661),  as  to  con- 
tracts exempting  railroad  from  liabili- 
ty to  employes,  supersedes  Bums'  Ann. 
St.  1914,  §  5308,  as  to  employes'  relief 
association  arrangements.  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Miller  (Ind.) 
120  N.  E.  706.  Contributions  t^  relief 
fund  of  voluntary  relief  department,  of 
which  plaintiff  employ^  was  a  member, 
deducted  by  defendant  railroad  com- 
pany from  wages  due  him,  could  not  be 
recovered  on  theory  that  entire  contract 
under  which  contributions  were  de- 
ducted was  void  under  Burns'  Ann.  St. 
Ind.  1914,  §  5308  (Acts  1907,  c.  26) ;  the 
act  cited  having  been  superseded  by 
Act  Cong.  AprU  22,  1908  (Comp.  St. 
1916,  §§  S657-8665).  Vandalia  R,  Co. 
V.  Sanders  (Ind.)  121  N.  E.  275. 

In  action  under  federal  Employers* 
Liability  Act,  the  terms  "negligence'* 
and  "contribujtory  negligence"  are  to  be 
interpreted  in  the  light  of  the  common 
law  as  construed  by  the  federal  courts, 
free  from  legislative  interference.  Mc- 
Lain V.  Chicago  Great  Western  R.  Co. 
(Minn.)  167  N.  W.  349. 

Rule  of  state  statute,  placing  on  rail- 
road sued  for  injury  by  running  of  train 
burden  of  showing  absence  of  negli- 
gence held  substantive  law,  and  not  pro- 
cedure, and  so  not  applicable  in  state 
court,  in  action  under  federal  Employ- 
ers' Liability  Act.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Steel  (Ark.)  197  S.  W. 
288. 

Sole  remedy  of  widow  of  railroad 
servant  killed  in  service  is  not  under 
federal  Employers'  Liability  Act,  un- 
less particular  work  on  which  employ^ 
was  engaged  at  time  of  accident  was  in- 
terstate commerce.  Lincks  v.  Erie  R. 
Co.  (N.  J.)  103  A.  176. 

Act  N.  J.  March  27,  1917  (P.  L.  p. 
p.  531),  supplemental  of  the  Death  Act, 
or  requiring  action  instituted  under  and 
by  virtue  thereof  to  be  in  the  name  of 
an  administrator  ad  prosequendum, 
docs  not  apply  to  action  under  federal 
Employers'  Liability  Act  (Comp.  St. 
1916,  §§  8057-8005),  declaring  liability 
of  carrier  for  death  of  employ^  to  his 
personal  representative,  meaning  his 
executor  or  general  administrator. 
Swank  v.  Pennsj'lvania  R.  Co.  (N.  J.) 
104  A.  26. 

Half-brother  of  porter,  killed  in  in- 
terstate service  and  leaving  neither 
widow,  children,  parent,  nor  dependent 
relative  having  right  of  action  under 
federal  Employers'  Liability  Act,  held 
unable  to  i-ecover  for  death  under  Code 
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Miss.  1906,  §  721.  New  Orleans,  M.  •& 
C.  R.  Co.  V.  Jones,  72  So.  681,  111 
Miss.  852. 

In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  all  state  laws  in 
matters  with  which  it  deals  are  super- 
seded, and  St.  Oal.  1911,  p.  910,  §  2,  re- 
lating to  hours  of  labor  of  minors,  al- 
though not  conflicting  with  federal  act, 
'  could  not  be  given  effect  even  as  a  state 
police  regulation.  Smithson  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Cal.)  162  P. 
111. 

The  subject  of  liability  of  interstate 
carriers  for  injuries  to  employes  is  so 
fully  covered  by  the  federal  Employers* 
Liability  Act  as  to  prevent  any  award 
under  the  Workmen's  Compensation 
Act  of  a  state,  where  employ^  was  in- 
jured while  engaged  in  interstate  com- 
merce. New  York  Cent.  R.  Co.  v.  Win- 
field,  37  S.  Ct.  546,  244  U.  S.  147.  61 
L.  Ed.  1045,  reversing  judgment  Win- 
field  V.  New  York  Cent.  &  H.  R.  R.  Co., 
110  N.  R  614,  216  N.  Y.  284,  Ann.  Cas. 
1916A,  817;  Erie  K,  Co.  v.  Winfield, 
37  S.  Ct.  556,  244  U.  S.  170,  61  L.  Ed. 
1057,  reversing  judgment  Winfield  v. 
Erie  R.  Co.,  96  A,  394,  88  N.  J.  Law, 
619;  Erie  R.  Co.  v.  Linnekogel,  248 
V.  389,  160  C.  C.  A.  399 ;  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Industrial  Board  of 
IlUnois,  113  N.  E.  80,  273  lU.  528; 
Chicago  Junction  Ry.  Co.  v.  Industrial 
Board  of  Illinois.  115  N.  B.  647,  277 
111.  512;.  Wangerow  v.  Industrial 
Board  (111.)  121  N.  E.  724 ;  Des  Moines 
Union  Ry.  Co.  v.  Funk  (Iowa)  170 
N.  W.  529;  MiUer  v.  Grand  Trunk 
Western  Ry.  Co.,  166  N.  W.  833,  201 
Mich.  72;  McKenna  V.  New  York 
Cent.  R.  Co.,  167  N.  W.  900,  202  Mich. 
103;  Grybowski  v.  Erie  R.  Co.  (N.  J. 
Err.  &  App.)  98  A.  1085,  affirming 
judgment  (Sup.)  95  A.  764,  88  N.  J. 
Law,  1 ;  Plass  v.  Central  New  Eng- 
land Ry.  Co.,  117  N.  E.  952,  221  N.  Y. 
472,  reversing  order  155  N.  Y.  S.  854, 
169  App.  Div.  826;  Saxon  v.  Erie  R, 
Co.,  116  N.  E.  983,  221  N.  Y.  179,  re- 
versing order  156  N.  Y.  S.  1144,  172 
App.  Div.  913. 

Recovery  b^y  railroad  employ^,  in- 
jured while  engaged  in  interstate  com* 
merce,  for  negligence  of  company,  held 
governed  by  federal  Employers'  Lia- 
bility Act,  and  not  Michigan  Work- 
men's Compensation  Act.  despite  pro- 
visions of  part  6,  §  4,  authorizing  its 
application  to  employes  engaged  in  in- 
trastate and  interstate  commerce,  where 
their  duties  can  be  separated.  Grand 
Trunk  Ry.  Co.  of  Canada  v.  Knapp, 
233  F.  950,  147  C.  C.  A.  624 ;  Carey  v. 
Grand  Trunk  Western  Ry.  Co.,  166  N. 
W.  492.  200  Mich.  12.  And  despite 
Michigan  Workmen's  Compensation 
Act,  remedy  of  brakeman  engaged  in 
interstate  commerce  for  injuries  occa- 
sioned by  negligence  of  railroad  com- 
pany is  under  federal  Employers'  lia- 
bility Act,  though  his  train  ran  only 
between  intrastate  points.  Waters  v. 
Guile,  234  F.  532,  148  C.  C.  A.   298. 

Where  a  railroad  company  operating 
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a  line  in  Michigan  elected  to  come  un- 
der Michigan  Workmen's  Compensation 
Act,  fact  that  an  employ^  engaged  in 
intrastate  as  well  as  interstate  com- 
merce did  not  give  notice  of  his  nonas- 
Bent  does  not  bring  him  within  Michi- 
gan act.  Waters  v.  Guile,  234  F.  532, 
148  C.  C.  A.  298.  But  the  operation  of 
a  state  Workmen's  Compensation  Act 
is  not  prevented  merely  because  a  rail- 
way employ^  is  in  a  general  sense  en- 
gaged in  interstate  commerce.  Bay- 
mond  V.  Chicago,  M.  &  St.  P.  R.  Co., 
37  S.  Ct  268.  243  U.  S.  43.  61  L.  Ed. 
583,  affirming  judgment  233  F.  239, 147 
C.  C.  A.  245. 

28.  Telegraphs  and  telephones^-Oon- 

gress.  by  enactment  of  Act  June  18, 
1910  (Comp.  St.  1916,  §  8563),  in  which 
it  placed  telegraph  companies  under  leg- 
islation as  to  interstate  commerce,  as- 
sumed entire  control  of  interstate  com- 
merce by  telegraph,  and  such  act  super- 
seded all  state  penal  statutes  renting 
to  interstate  messages,  Davis  v.  West- 
ern Union  Telegraph  Co..  202  S.  W. 
292,  198  Mo.  App.  692;  Western  Un- 
ion Telegraph  Co.  v.  Hawkins  (Ala.*) 
73  So.  973;  Western  Union  Telegraph 
Co.  v.  Smith  (Ala.)  75  So.  393 ;  West- 
ern Union  Telegraph  Co.  v.  Petteway 
(Ga.  App.)  94  S.  E.  1032 ;  Western  Un- 
ion Telegraph  Co.  v.  Lee  (Ky.)  192  S. 
W.  70;  Western  Union  Telegraph  Co. 
V.  Showers  (Miss.)  73  So.  276;  Mead- 
ows V.  Postal  Telegraph  &  Cable  Co. 
(N.  C.)  91  S.  E.  1009;  Western  Un- 
ion Telegraph  Co.  v.  Bank  of  Spencer 
(Okl.)  156  P.  1175;  Western  Union 
Telegraph  Co.  v.  Orr  (Okl.)  158  P. 
1139.  And  this  is  true  as  to  liability 
for  mistake  in  transmission.  Poor  v. 
Western  Union  Telegraph  Co.  (Mo. 
App.)  196  S.  W.  28 ;  Kerns  v.  Western 
Union  Telegraph  Co.  (Mo.  App.)  198  S. 
W.  1132.  And  as  to  Jacobs  v.  West- 
em  Union  Telegraph  Co.  (Mo.  App.) 
196  S.  W.  31.  Negligent  delay  being 
committed  in  the  state,  is  still  control- 
led by  federal  law,  "delivery"  being  a 
necessary  part  of  contrjact  to  "transmit 
and  deliver."  Askew  v.  Western  Union 
Telegraph  Co.  (N.  C.)  93  S.  E.  773. 

Under  sections  1,  6,  and  15  of  the  act 
to  regulate  commerce,  as  amended  June 
18,  1910,  and  sections  2  and  12  (Comp. . 
St.  1916.  §$  8563,  8564,  8569,  8576,  • 
8583),  a  clause  in  a  contract  for  an  in- 
terstate telegram  requiring  a  notice  of 
claim  for  damages  to  be  filed  is  not  in- 
validated by  Const.  Okl.  art.  23.  {  9- 
Gardner  v.  Western  Union  Telegraph 
Co.,  231  F.  405,  145  C.  C.  A.  399.  And 
demurrers  to  special  pleas  of  defendant 
in  action  for  damages  for  failure  to  de- 
liver message  setting  up  conditions  ia 
message  should  be  overruled,  since  any 
condition  in  a  message  limiting  liabil- 
ity of  company  is  valid,  in  absence  of 
declaration  to  contrary  by  Interstate 
Commerce  Commission,  and  cannot  be 
interfered  with  by  states.  Western  Un- 
ion Telegraph  Co.  t.   Hawkins  (Ala.) 
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73  So.  073 ;  Western  Union  Telegraph 
Go.  v.  Smith  (Ala.)  75  So.  3d3.  And 
stipulations  that  telegraph  company 
will  not  be  liable  for  mistakes  or  delays 
of  unrepeated  message  beyond  amoant 
received  for  sending  it,  and  that  com- 
pany will  not  be  liable  where  claim  Is 
not  presented  in  writing  in  90  days,  are 
not  affected  by  Const,  art.  23,  §  9.  Wes- 
tern Union  Telegraph  Co.  y.  Bank  of 
Spencer  (OkL)  156  P.  1175;  Western 
Union  Telegraph  Co.  v.  Kaufman  (Okl.) 
162  P.  708.  AAd  state  regulations  and 
decisions  no  longer  govern  as  to  the 
validity  of  contractual  limitations  of 
liability.  Western  Union  Telegraph  Co. 
V.  Schade,  192  S.  W.  924,  137  Tenn. 
214.  And  a  provision  limiting  the  lia- 
bility of  a  telegraph  company  for  an  in- 
terstate message,  not  disapproved  by 
the  commission,  prevents  recovery  of  the 
statutory  penalty  for  delay  in  delivering 
such  message,  imposed  by  Code  Ta« 
1094,  §  1294h,  ds.  5  and  6.  Western 
Union  Telegraph  Co.  v.  Boiling  (Va.) 
91  S.  E.  154. 

All  questions  relating  to  liability  for 
damages  by  reason  of  delay  in  trans- 
mission of  interstate  telegrams  must  be 
determined  under  the  federal  law. 
O'Neill  &  Gyles  v.  Postal  Telegraph- 
Cable  Co.,  201  111.  App.  37.  And  the 
federal  rule  that  the  master  is  not  liable 
for  punitive  damages  unless  he  partici- 
pates in  the  wanton  act  of  his  servant 
or  ratifies  it  applies  in  suit  for  dam- 
ages from  delay  in  delivering  an  inter- 
state telegram.  Congress  having  as- 
sumed control  of  interstate  telegraph 
business  the  federal  rule  denying  re- 
covery for  damages  for  mental  anguish 
alone  governs  in  syit  for  damages  from 
delay  in  delivering  an  interstate  tele- 
gram. Western  Union  Telegraph  Co. 
v.  Showers  (Miss.)  73  So.  270 ;  W^cstern 
Union  Telegraph  Co.  v.  Hawkins  (Ala.) 
73  So.  973;  Norris  v.  Western  Union 
Telegraph  Co.  (N.  C.)  93  S.  E.  465; 
Askew  V.  Western  Union  Telegraph  Co. 
(N.  C.)  93  S.  E.  773 ;  HaU  v.  Western 
Union  Telegraph  Co.  (S.  C.)  94  S.  B. 
870;  Western  Union  Telegraph  Co.  v. 
Schade,  192  S.  W.  924,  137  Tenn.  214; 
Durre  v.  Western  Union  Telegraph  Co., 
161  N.  W.  755,  165  Wis.  190. 

The  contrary  rule  has  been  laid  down 
in  some  of  the  states.  In  Indiana  it 
has  been  held  that  Act  Cong.  June  18, 
1910,  providing  penalty  for  violation  of 
the  Interstate  Commerce  Act,  making 
telegraph  companies  common  carriers, 
and  placing  them  under  supervision  of 
the  Interstate  Commei^ce  Commission, 
did  not  suspend  the  operation  of  Burns' 
Ann.  St.  Ind.  1914,  §§  5780,  5781,  pro- 
viding the  penalty  for  failure  to  deliver 
messages  with  impartiality  and  good 
faith,  etc.  Western  Union  Telegraph 
Co.  V.  BoegU  (Ind.)  115  N.  E.  773.  In 
Mississippi  it  has  been  held  that  in  a 
suit  for  damages  for  a  mistake  in  the 
transmission  of  a  telegram  between 
points  in  the  state  under  a  contract 
made  in  the  state  before  Act  Cong.  June 


18,  1910,  §  7,  including  telegraph  com- 
panies in  the  public  service  agencies  un- 
der federal  control,  was  governed  by 
the  law  of  the  state.  Western  Union 
Telegraph  Co.  v.  Bassett  (Miss.)  71  So. 
750.  And  that  the  federal  act  does  not 
show  that  Congress  assumed  such  ju- 
risdiction over  interstate  telegraphic 
business  as  it  assumed  over  common 
carriers  by  virtue  of  the  Carm^ck 
Amendment,  and  as  Congress  has  not 
prescribed  complete  regulations  for 
interstate  transmission  of  telegraphic 
messages,  the  state  laws  apply.  Dick- 
erson  v.  Western  Union  Telegraph  Co. 
(Miss.)  74  So.  779.  The  Texas  courts 
have  held  that  the  allowance  of  dam- 
afes  for  mental  distress  in  action  for 
]i«gligent  nondelivery  of  interstate  tele- 
graph messages  does  not  impose  direct 
burden  upon  interstate  commerce,  and 
that  the  federal  statute  subjecting  tele- 
graph companies  engaged  in  interstate 
business  to  Interstate  Commerce  Act 
for  certain  purposes  does  not  supercede 
all  state  laws  as  to  their  liability  for 
negligent  ntmdelivery  of  interstate  mes- 
sage and  as  to  right  of  such  company  to 
stipulate  for  exempti<m  from  such  lia- 
bility. Western  Union  Telegraph  Co. 
V.  Bailey,  196  S.  Wh  516,  108  Tex.  427, 
denying  writ  of  error  (Civ.  App.)  184 
S.  W.  519;  Western  Union  Telegraph 
Co.  V.  Armstrong  (Tex.  Civ.  App.)  207 
S.  W.  592.  Though  it  has  been  stated 
that  if  the  federal  act  has  in  fact  taken 
full  charge  of  the  subject,  sender  of  in- 
terstate telegram  which  is  negligently 
delayed  cannot  recover  for  mental  suf- 
fering, a  right  given  by  statute  in  Tex- 
as. Western  Union  Telegraph  Co.  V. 
Smith  (Tex.  Civ.  App.)  188  S.  W.  702. 
And  it  is  held  that  despite  amendment 
of  June  18,  1910,  to  Interstate  Com- 
merce Act,  classifying  telegraph  com- 
panies as  common  carriers  subject  to 
Interstate  Commerce  Laws,  rules  of 
decision  of  the  state  determine  the  lia- 
bility of  a  telegraph  company  for  neg- 
ligence in  transmitting  an  interstate 
message,  as  the  act  merely  subjected 
telegraph  companies  to  regulations  of 
Congress  that  can  be  appropriately  ap- 
plied to  them  and  to  their  character  of 
business.  Western  Union  Telegraph 
Co.  V.  Piper  (Tex.  Civ.  App.)  191  S.  W. 
817. 

29.  Manufacture  and  sale  of  goods.— 

Laws  N.  D.  1911,  p.  355,  prohibiting 
the  sale  of  lard  not  in  bulk  unless  put 
up  in  packages  of  specified  weights,  is 
not  repugnant  to  the  Pure  Food  and 
Drugs  Act,  which  has  reference  merely 
to  adulteration  and  misbranding.  Ar- 
mour &  Co.  V.  State  of  North  Dakota, 
36  S.  Ct  440,  240  U.  S.  510,  60  L.  Bd. 
771,  Ann.  Cas.  1916D,  548,  affirming 
judgment  State  v.  Armour  &  Co.,  145 
K.  W.  1033,  27  N.  D.  177. 

The  Food  and  Drugs  Act  (Ck)mp.  St. 
1916,  §§  8717-^728)  does  not  affect  the 
question  when  interstate  commerce  in  an 
article  of  food  satisfying  that  act  ceas- 
es, and  the  article  becomes  subject  to 
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the  laws  of  the  state,  into  which  it  is 
brouj?ht,  prohibiting  its  sale.  Weigle 
V.  Curtice  Bros.  Co.,  39  S.  Ct.  124,  63 
L.  Ed.  — .  And  such  act  does  not  pre- 
vent state  regulation  of  domestic  retail 
sales  of  food  shipped  in  from  another 
state.'  Hebe  Co.  v.  Shaw,  39  S.  Ct. 
125,  63  L.  Ed.  — . 

Gen.  Code  Ohio,  §  12725,  prohibiting 
manufacture  and  sale  of  condensed 
milk  made  from  skim  milk,  held  not 
inoperative  because  condensed  milk 
made  from  skimmed  milk  and  cocoanut 
oil  was  properly  labeled  under  National 
Pure  Food  and  Drugs  Act,  and  shipped 
into  Ohio  in  interstate  commerce;  nei- 
ther act  nor  Constitution  depriving 
state  of  power  to  protect  citizens 
against  deception.  Hebe  Co.  v.  Cal- 
vert (D.  C.)  246  F.  711. 

There  is  nothing  in  act  of  Congress, 
known  as  the  "United  States  Cotton- 
Futures  Act,"  approved  August  18, 
1914,  ^hich  invalidates  Civ.  Code  Ga. 
1910,  §  4257,  making  the  engaging  in 
the  business  of  dealing  in  futures  on 
margin  a  misdemeanor.  Arthur  v. 
State,  92  S.  E.  637,  146  Ga.  827. 

The  enactment  ot  Food  and  Drug 
Acts  (Comp.  St.  1916,  §§  8717-8728) 
was  not  such  an  exercise  of  power  of 
Congress  to  control  drugs  in  commerce 
as  to  render  invalid  the  Sanitary  Code 
of  the  City  of  New  York,  requiring  dis- 
closure of  ingredients  of  patent  medi- 
cines,  and  providing  punishment  for 
violation  thereof.  E.  Fougera  &  Co.  v. 
City  of  New  York  (N.  Y.)  120  N.  E. 
642. 

Sale  of  beer  made  during  June  and 
July,  1914,  by  shipping  two  carloads 
from  Maryland  to  South  Carolina  pur- 
suant to  written  order,  was  not  within 
Cr.  Code  S.  C.  1912,  §§  794,  829,  hav- 
iiig  been  made  prior  to  adoption  of  Act 
Feb.  20,  1915  (29  St.  at  Large,  p.  140), 
and  hence  within  protection  of  Inter- 
state Commerce  Law  which  is  para- 
mount to  state*s  police  power.  Monu- 
mental Brewing  Co.  v.  Whitlock  (S.  C.) 
07  S.  E.  56. 

Laws  N.  Y.  1914,  c.  494,  construed, 
and  held  to  require  proprietary  food 
products  consisting  of  mixtures  and 
combinations  to  be  so  labeled  as  to  dis- 
close their  character  and  constituents, 
and  not  to  conflict  with  Food  and  Drugs 
Act  Crescent  Mfg.  Co.  v.  Wilson  (D, 
C.)  233  F.   282. 

29I/2-  Importation  of  goods.— Where 

opium  was  obtained  from  a  source  hav- 
ing no  apparent  connection  with  direct 
importation  the  offense  of  having  un- 
lawful possession  thereof  may  be  prose- 
cuted under  state  health  laws.  U.  S. 
V.  Ah  Hung  (D.  C.)  243  F.  762. 

30.  Transportation  of  goods,  passen- 
gers,  and  live  stock. — ^Rights  and  lia- 
bilities of  parties  to  an  interstate  rail- 
way shipment  depend  upon  federal  leg- 
islation, the  contract  or  bill  of  lading 
under  which  the  shipment  is  made,  and 
common-law  rules  as  accepted  and  ap- 
plied   in    federal    tribunals.    Atchison, 
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T.  &  S.  F.  Ry.  Co.  t.  Cooper  (Okl.)  175 
P.  539 ;  Western  Union  Telegraph  Co. 
Y.  Hawkins  (Ala.)  73  So.  973 ;  Bass  v. 
Erie  R.  Co.,  195  El.  App.  508 ;  Doster 
&  McKibben  v.  Michigan  Cent  R.  O)., 
196  111.  App.  49;  Chesapeake  &  0.  By. 
Co.  of  Indiana  y.  Jordan  (Ind.  App.) 
114  N.  E.  461;  Foster  Lumber  Co.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.)  194 
S.  W.  281 ;  Stubblefield  y.  St  Louis  k 
S.  F.  R.  Co.  (Mo.  App.)  184  S.  W. 
149;  Banaka  y.  Missouri  Pac.  Ry. 
Co.,  186  S.  W.  7,  199  Mo.  App.  345; 
Poor  Y.  Western  Union  Telegraph  Co. 
(Mo.  App.)  196  S.  W.  28;  St  Louis 
&  S.  F.  R.  Co.  V.  Wynn  (Okl.)  156?. 
346;  St  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Bentley  (Okl.)  176  P.  250;  Monument- 
al Brewing  Co.  y.  WhiUock  (S.  C.) 
97  S.  E.  56 ;  Piper  y.  Boston  &  M.  R. 
R.  (Vt)  97  A.  508 ;  Haglin-Stahr  Co. 
V.  Montpelier  &  W.  R.  R.  O.  (Vt) 
102  A.  940 ;  Chesapeake  t&  0.  By.  Co. 
of  Indiana  y.  National  Bank  of  Com- 
merce of  Norfolk  (Va.)  95  S.  E.  454, 
certiorari  denied  38  S.  Ct.  582,  247  U. 
S.  519,  62  L  Ed.  1246.  And  the  ri^ht 
of  the  state  to  exercise  its  police  power 
in  the  same  field  ceases  to  exist,  wheth- 
er the  particular  act  of  Congress  covers 
it  or  not.  Western  Union  Telegraph 
Co.  Y.  Foster,  113  N.  E.  192.  224 
Mass.  365. 

Interstate  shipment  of  live  8to<^  ifl 
governed  exclusively  by  federal  legisla- 
tion and  decisions  thereon.  Atchison, 
T.  &  S.  F.  Ry.  Co.  y.  Miller  (Colo.)  163 
r.  830;  Colorado  &  S.  Ry.  Co.  v. 
Bluiick  (Colo.)  163  P.  840 ;  O'Briant  v. 
Pryor  (Mo.  App.)  195  S.  W.  759;  Betka 
Y.  Houston  &  T.  O.  R.  Co.  (Tei.  Civ. 
App.)  189  S.  W.  532;  Pecos  &  N.  T. 
Ry.  Co.  V.  Hall  (Tex.  Civ.  App.)  189 
S.  W.  535. 

After  railroad  company  has  establish- 
ed commutation  rates  for  suburban  com- 
munities, state,  without  violating  feder- 
al Constitution,  may  regulate  such 
rates,  and  fix  rates  different  from  those 
charged  generally.  Pennsylvania  K.  Ca 
Y.  Towers,  38  S.  Ct.  2,  245  tr.  S.  6,  62 
L.  Ed.  117,  L,.  R.  A.  1918C,  475,  affirm- 
ing  decree  94  A.  330,  126  Md.  59,  Ann. 
Cas.  1917B,  1144.  If  a  shipment  be 
shown  to  have  the  essential  attributes 
of  a  movement  in  interstate  commerce, 
the  rates  covering  intrastate  commerce 
are  inapplicable  and  void  as  to  it.  liusk 
Y.  Atkinson  (Mo.)  186  S.  W.  703 ;  Oow 
V.  Ursina  &  N.  F.  Ry.  Co.,  64  Pa. 
Super.  Ct.  553. .  But  Laws  S.  D.  1911, 
c.  207,  §  10,  as  amended  by  Laws  1913, 
c.  304,  requiring  30  days'  notice  to  state 
railway  board  and  the  public,  and  al- 
lowance by  board,  before  advancing  in- 
trastate express- rates,  is  not  in  conflict 
with  authority  of  Interstate  Commerce 
Commission  to  prevent  discriminating 
rates  between  different  states.  State  v. 
American  Express  Co.  (S.  D.)  161  N. 
W.  132. 

The  Railroad  Commission  is  not  de- 
prived of  power  to  require  stopping  of 
interstate  trains  at  county  seat  pursu- 
ant to  Vernon's  Sayles*  Ann.  Civ.  St 
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Tex.  1914,  art.  6676,  subd.  2,  by  section 
1  of  the  Hepburn  Amendment  to  the  In- 
terstate Commerce  Act  and  Act  June 
18,  1910,  c.  309,  §  7  (Oomp.  St.  1916,  I 
8563).  Gulf,  C.  &  S.  F.  Ry.  Co.  y. 
State  of  Texas,  38  S.  Ct.  236,  246  U.  S. 
58,  62  L.  £d.  574,  affirming  judgment 
(Tex.  Civ.  App.)  169  S.  W.  385.  Or- 
der of  state  Public  Utilities  Commis- 
sion that  interstate  carrier  distribute 
coal  cars  in  time  of  shortage  to  mines 
within  the  state,  as  required  by  Public 
Utilities  Act  111.  §  52,  held  not  invalid 
as  an  interference  with  interstate  com- 
merce notwithstanding  Hepburn  Amend- 
ment of  1906  to  Interstate  Commerce 
Act.  State  Public  Utilities  Commis- 
sion V.  Baltimore  &  O.  S.  W.  .R.  Co., 
118  N.  E.  81,  281  111.  405.  Since  the 
Interstate  Commerce  Act  itself  requires 
the  furnishing  of  suitable  cars  and  rea- 
sonable dispatch,  the  rule  that,  in  case 
of  conflict  between  the  state  and  federal 
statutes,  the  latter  controls,  held  not  to 
prevent  operation  of  Code  Supp.  Iowa 
1907,  §  2116.  as  to  facilities  and  service. 
Baird  Bros.  v.  Minneapolis  &  St.  L.  R. 
Co.  (Iowa)  165  N.  W.  412.  And  Laws 
Kan.  1915,  c.  283,  requiring  Public 
Utilities  Commission  to  require  inter- 
state railroads  to  stop  all  passenger 
trains  reasonable  time  at  or  near  state 
line,  undertakes  to  regulate  interstate 
commerce  in  a  matter  already  regulated 
by  federal  authority,  and  is  unconstitu- 
tional. State  V.  Dickinson,  168  P.  838, 
101  Kan.  660.  The  Interstate  Com- 
merce act  does  not  deprive  Public  Serv- 
ice Commission  of  jurisdiction  to  re- 
quire railroad  to  provide  facilities  for 
intrastate  commerce.  Norfolk  &  W. 
Ry.  Co.  V.  Public  Service  Commission 
(W.  Va.)  96  S.  E.  62. 

Congress  affirmatively  and  exclusively 
occupied  the  field  of  live  stock  quaran- 
tine in  its  relation  to  interstate  ship- 
ments of  cattle  by  passing  Act  Cong. 
March  3,  1905  (Comp.  St.  1916,  §  8701), 
by  directing  the  Secretary  of  Agricul- 
ture to  take  charge  of  all  questions  of 
quarantine,  and  it  was  not  necessary 
for  the  secretary  to  declare  a  quaran- 
tine. State  V.  Chicago,  M.  &  St.  P.  R. 
R.  (Mo.  App.)  206  S.  W.  419.  Where 
Congress  has  taken  possession  of  the 
field  of  interstate  shipments  as  affected 
by  quarantine  regulations,  tbe  federal 
law  is  paramount,  and  the  state  law 
must  yield  if  in  conflict  therewith. 
Boyd  V.  King,  167  N.  W.  901,  201  Mich. 
436,  certiorari  denied  King  v.  Boyd,  39 
S.  Ct.  11,  63  L.  Ed.  — ;  State  v.  Chi- 
cago, M.  &  St.  P.  R.  R.  (Mo.  App.)  206 
S.  W.  419. 

Issuance  of  free  passes  by  interstate 
carriers  may  be  regulated  by  state  or 
federal  law,  and  a  federal  law  thereon 
supersedes  state  legislation  only  when 
specific  and  covering  the  subject-matter 
which  the  state  law  attempts  to  regu- 
late, and  since  the  Hepburn  Act  and 
the  Carmack  Amendment  thereto,  pro- 
hibiting interstate  free  passes  except  to 
employes  and  families,  do  not  attempt 
to  regulate  liabilities  of  carriers  of  per- 


sons on  valid  free  passes,  such  liabilities 
continue  subject  to  state  statutes  there- 
on. Clark  V.  Southern  Ry.  Co.  (Ind. 
App.)  119  N.  E.  539. 

Reciprocal  Demurrage  Act,  so  far  as 
it  attempts  to  regulate  interstate  com- 
merce, is  of  no  effect;  Congress  having 
acted.  Sunderland  Bros.  Co.  v.  Mis- 
souri Pac.  Ry.  Co.  (Neb.)  162  N.  W. 
494;  State  v.  Public  Service  Commis- 
sion of  Washington  (Wash.)  162  P.  523. 

A  separate  local  freight  rate  for  coal 
shipped  from  Galewood,  a  station  inside 
of  Chicago,  to  Morton  Grove,  Illinois, 
a  distance  of  about  12  miles,  over  a 
route  wholly  within  that  state,  is  not 
so  related  to  through  freight  rates  to 
Galewood  from  coal-producing  districts 
inside  or  outside  the  state  as  to  exclude 
regulation  by  the  Illinois  Public  Utili- 
ties Commission,  Congress  not  having 
exerted  its  paramount  constitutional 
power,  where  there  may  be  a  blending 
of  interstate  and  intrastate  operations 
of  interstate  carriers,  to  limit  the  au- 
thority of  the  state,  and  there  being 
nothing  to  show  that  the  order  of  the 
state  commission  gives  commercial  ad- 
vantages to  shippers  and  producers  of 
coal  in  Illinois  over  shippers  and  pro- 
ducers outside  the  state.  Chicago,  M.  & 
St.  P.  R.  Co.  V.  State  Public  Utilities 
Commission  of  Illinois,  37  S.  Ct.  173, 
61  L.  Ed.  341. 

Rule  that  contract  for  interstate  ship- 
ment of  goods  is  governed  by  law  of 
place  where  contract  is  made  has  no 
application,  where  ^  subject-matter  of 
contract  is  one  of  national  cognizance, 
and  Congress  has  enacted  laws  for  its 
complete  regulation.  Deavors  v.  South- 
em  Express  Co.  (Ala.)  76  So.  288. 

Acts  Ark.  1913,  p.  410,  §  5,  penalizing 
transporting  a  female  for  the  purpose  of 
prostitution  Vii^^o?  through  or  across" 
the  state,  is  not  void  as  interference 
with  interstate  commerce,  notwithstand- 
ing federal  acts.  Sisemore  v.  State 
(Ark.)  204  S.  W.  626. 

In  action  against  express  company 
based  on  interstate  shipnient,  validity 
of  stipulations  in  its  receipt  requiring 
action  for  damage,  etc.,  be  brought  with- 
in one  year  must  be  determined  by  de- 
cisions of  federal  courts.  Southern  Ex- 
press Co.  V.  Oliver,  93  S.  B.  109,  20  Ga. 
App.  467. 

Congress  has  paramount  authority 
over  interstate  commerce,  but  state  may 
regulate  that  portion  of  commerce  of 
an  interstate  carrier  which  is  purely 
intrastate,  subject  only  to  such  regula- 
tion by  federal  authority  as  is  necessary 
to  protect  and  regulate  interstate  com- 
merce. State  Public  Utilities  Commis- 
sion V.  Baltimore  &  O.  S.  W.  R.  Co., 
118  N.  E.  81,  281  lU.  405. 

Allowance  of  an  attorney's  fee  in  ac- 
tion to  recover  for  loss  of  interstate 
shipment  for  which  provision  is  made 
in  Gen.  St.  Kan.  1909,  §  ,7107,  is  un- 
warranted; as  the  federal  law  super- 
sedes the  state  statute,  and  the  recovery 
must   be    based   thereon.     Andrews   y. 
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Union  Pac.  R.  Co.,  161  P.  600,  09  Kan. 
347. 

Ck)de  Miss.  1906,  {  4853,  making  de- 
livering carriers  presumptively  liable 
for  damage  if  that  section  is  not  com- 
plied with,  held  superseded  as  to  inter- 
state shipments  by  the  Garmack  Amend- 
ment, and  evidence  as  to  nonliability 
was  erroneously  excluded.  Louisville 
&  N.  R.  Co.  V.  Price  (Miss.)  71  So. 
161. 

Interstate  shipment  whether  originat- 
ing in  this  country  or  abroad,  is  con- 
trolled, so  far  as  concerns  portion  of 
transportation  which  is  interstate,  by 
Interstate  Commerce  Law,  and  rules, 
forms  of  contract  and  classifications  es- 
tablished pursuant  to  such  law.  Burke 
V.  Union  Pac.  R.  Co.  (Sup.)  166  N.  Y. 
S.  100,  178  App.  Div.  783. 

Rev.  St.  Tex.  1911,  art.  6559,  provid- 
ing penalties  for  refusal  of  railroad  to 
deliver  freight  upon  payment  or  tender 
of  freight  charges  as  shown  by  bill  of 
lading,  does  not  apply  to  interstate 
shipment.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Mathis  (Tex.  Civ.  App.)  194  S.  W.  1135. 

Pen.  Code  Tex.  1911,  art.  539,  inhibit- 
ing dealing  in  futures,  does  not  apply 
to  a  written  contract  between  a  resi- 
dent of  Texas  and  a  grain  company  in 
Nebraska  contemplating  the  interstate 
transportation  and  delivery  of,  grain. 
Merriam  &  Millard  Co.  v.  Cole  (Tex. 
Civ.  App.)  198  S.  W.  1054. 

Effect  of  Garmack  Amendment  to  In- 
terstate Commerce  Act  was  to  supersede 
all  legislation  and  decisions  in  differ- 
ent states  on  subject  of  liability  of  in- 
terstate carriers  of  goods,  and  to  make 
parties  to  contract  fbr  interstate  car- 
riage amenable  to  federal  statute,  to  ex- 
clusion of  all  other  rules  of  liability. 
Meyers  v.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  (Sup.)  171  N.  Y.  S.  71,  183  App. 
Div.  453;  Western  Union  Telegraph  Co. 
V.  Smith  (Ala.)  75  So.  393;  NashvUle, 
O.  &  St.  L.  Ry.  Co.  V.  Camper  (Ala.) 
78  So.  925 ;  Atlantic  Coast  Line  R.  Co. 
V.  Sandlin  (Pla.)  78  So.  667;  Florida 
E:ast  Coast  Ry.  Co.  v.  Davis  (Fla.)  79 
So.  637;  Central  of  Georgia  Ry.  Co.  v. 
Yesbik,  92  S.  B.  527,  146  Ga.  769,  af- 
firming judgment  Yesbik  v.  Central  of 
Georgia  Ry.  Co.,  91  S.  E.  274,  19  (3a. 
App.  252 ;  Sweetser  v.  Chicago  &  Alton 
R.  Co.,  196  111.  App.  623;  Mueller 
Grain  Co.  v.  Chicago,  P.  &  St.  L.  R. 
Co..  200  111.  App.  347 ;  O'Neill  &  Gyles 
v.  Postal  Telegraph-Cable  Co.,  201  111. 
App.  37;  Couover  v.  Wabash  Ry.  Co., 
208  111.  App.  105;  Harelson  v.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.  App.)  191  S.  W. 
1068;  Barnet  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  118  N.  E.  625,  222  N.  Y.  195, 
reversing  judgment  153  N.  Y.  S.  374, 
167  App.  Div.  738;  Iladba  v.  Baltimore 
&  O.  R.  Co.  (Sup.)  170  N.  Y.  S.  769, 
183  App.  Div.  555;  Ilarman  v.  South- 
em  Ry.  Co.  (S.  C.)  90  S.  E.  1023.  By 
the  amendment  Congress  intended  to 
adopt  uniform  rule,  and  to  relieve  con- 
tracts for  interstate  transportation 
from  diverse  interpretation  and  regula- 
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tions  by  the  sever/il  states.    Babbitt  r. 
Grand    Trunk    Western   Ry.  Go.  (IlL) 
120  N.  E.  803;  Toledo  A  O.  C.  Ry.  Co. 
V.  S.  J.  Kibler  &  Bros.  Co.  (Ohio)  119 
N.  E.  733,  certiorari  denied  39  S.  Ct 
10,  63  L.  Ed.  — ;    Nashville.  C.  &  St. 
L.  Ry.  CJo.  V.  Camper  (Ala.)  78  So.  925; 
Aradalou  v.  New  York,  N.  H.  &  H.  R. 
Co.,   114   N.   E.   297,   225  Mass.  235: 
Bilby  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 
(Mo.)  199  S.  W.  1004;    Dodge  &  Dent 
Mfg.  Co.  V.  Pennsylvania  R.  CJo.  (Sap.) 
162  N.  Y.  S.  549,  175  App.  Div.  823; 
Mayer  v.  Southern  Pac.  Co.  (Mun.  Ct.) 
159  N.  Y.  S.  93,  95  Misc.  Rep.  49S; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smyth 
(Tex.  Civ.  App.)  189  S.  W.  70.    Such 
amendment  deals  only  with  shipments 
of  property,  and  not  with  transporta- 
tion of  persons.   -Chicago,  R  I.  &  P. 
Ry.   Co.   V.   Maucher,   39    S.  Ct  108. 
63   L,   Ed.  — .     The  amendment  p^^ 
eludes    application    to    interstate  ship- 
ment of  a  local  law  investing  innocent 
holder  of  bill  of  lading  with  rights  not 
available   to   shipper.    Atchison,  T.  & 
S.  F.  Ry.  Co.  Y.  Harold.  36  S.  a  665, 
241  U.  S.  371,  60  L.  Ed.  1050,  rcTcrs- 
ing   judgment  Harold   v.   Atchison,  T. 
&  S.  F.  Ry.  Co.,  144  P.  823,  93  Kan. 
456.     Civ.  Code  Ga.  1910,  §  2752,  au- 
thorizing suits  against  last  connectinc 
carrier  receiving  goods  "as  in  good  or- 
der,"    was     superseded     by    Garmack 
Amendment  to  Hepburn  Act,  in  so  far 
as  the  state  statute  applies  to  into- 
state  shipments  and  conflicts  with  fed- 
eral act     Southern  Ry.  Co.  v.  Morris, 
95   S.  E.  284,   147  Ga.  729,  reversing 
judgment  Morris  v.  Southern  Ry.  Co., 
91  S.  E.  878,  19  Ga.  App.  495,  opinion 
conformed  to  (App.)  95  S.  E.  741.    The 
amendment  refers  only  to  bills  of  lad- 
ing, and  does  not  apply  to  action  by 
shipper  under  Act  111.   April  25,  1S71. 
S  1  (Hurtfs  Rev.  St  1915-16.  c  114, 
§  118),  requiring  carriers  to  weigh  ship- 
ments of  grain  in  bulk  and  state  weight 
on  the  receipts  or  bills  of  lading.   Shel- 
labarger  Elevator  Co.  v.  IlliDois  Cent 
R.  Co.,  116  N.   E.  170,   278  lU.  333. 
Laws  Minn.  1909,  c.  414  (Gen.  St  1913. 
§8    4322-4329),    making    bill   of  lading 
acquired   in   good   faith  and  for  value 
conclusive   that  carrier   received  goods 
specified    for    transportation,   does  not 
apply    where    carrier's    liability  arises 
from  interstate  bill  of  lading.    Lowitz 
V.   Chicago.    St   P.,  M.  &  O.  Ry.  Co. 
(Minn.)  161  N.  W.  411.     In  an  action 
for  damage  to  an  interstate  shipment, 
Revisal  N.  C.  1905,  §  2632,  imposing 
a  penalty  for  negligence,  is  inapplicable. 
Bivens   Bros.   v.   Atlantic    Coast  Line 
R,  Co.  (N.  C.)  97  S.  E.  215.    An  o^ 
dinance  requiring  bills  of  lading  to  be 
open  to  inspection  of  police  officers  and 
requiring    carrier    to    keep    record  of 
consignments  of  liquors  into  city  open 
to  inspection,  etc.,  as  to  carrier  engaged 
in   interstate   commerce   conflicts  ^i^h 
the  amendment  and  must  be  set  aside. 
West  Jersey  &  S.  B.  Co.  ▼•  City  of 
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MUlYiUe  (N.  J.)  103  A.  240.  Under 
straight  bill  of  lading  in  form  prescrib- 
ed by  Interstate  Commerce  Commis- 
sion, carrier's  obligation  is  complete 
when  it  delivers  interstate  shipment  to 
named  consignee,  and  it  need  not  re- 
quire  surrender  of  the  bill;  Personal 
Property  Law  N.  Y.,  {  227,  as  added 
by  Laws  1911,  c.  248,  not  applying  to 
interstate  shipment.  Dusal  Chemical 
Co.  V.  Southern  Pac.  Co.  (Sup.)  168  N. 
Y.  S.  617,  102  Misc.  Rep.  222.  And 
the  proviso  of  the  amendment  to  the 
effect  that  if  loss,  damage,  or  injury 
complained  of  was  due  to  delay  or  dam- 
age while  being  loaded  or  unloaded,  or 
to  damagf^  in  transit  by  negligence,  no 
notice  of  fi  ':ig  of  claim  shall  be  requir- 
ed as  condition  to  recovery  against  car- 
rier, was  conclusive  authority  in  ac- 
tion for  damage  to  interstate  shipment. 
J.  Van  Lindley  Nursery  Co.  v.  South- 
em  Ry.  go.  (S.  C.)  96  S.  E.  221.  On 
the  subject  of  limitation  of  liability  it 
has  been  held  that  Code  Ala.  1907,  S 
4297,  making  void  stipulations  forfeit- 
ing rights  for  failure  to  give  notice, 
is  not  applicable  to  interstate  ship- 
ments. Nashville,  C.  &  St.  L.  Ry. 
Co.  V.  Camper  (Ala.)  78  So.  925.  That 
validity  of  stipulation  limiting  time  for 
claims  for  failure  to  deliver  must  bo 
determined  under  rules  adopted  by  fed- 
eral courts.  Lynch  v.  Southorn  Ex- 
press Co.,  90  S.  E.  655,  18  Ga.  App. 
761,  conforming  to  answers  to  certified 
questions  (Sup.)  90  S.  E.  527.  And 
that  all  state  regulations  on  the  sub- 
ject, including  provisions  of  state  Con- 
stitutions or  laws  invalidating  contracts 
limiting  the  carrier's  liability,  are  there- 
by superseded.  Sweetser  v.  Chicago  & 
A.  R.  Co.,  196  IlL  App.  623.  But  the 
amendment  deals  only  with  the  car- 
riage of  goods,  and  does  not  suspend 
operation  of  Burns'  Ann.  St.  Ind.  1914, 
{  3897,  ad  to  releases  of  liability  of 
carrier  of  passengers,  nor  Const  Ky. 
{  196,  prohibiting  carriers  from  con- 
tracting for  relief  from  their  common- 
law  liability.  Clark  v.  Southern  Ry. 
Co.  (Ind.  App.)  119  N.  E.  539.  The  ef- 
fect of  failure  to  give  written  notice 
of  claim  for  damages  to  live  stock  with- 
in a  certain  time,  as  required  by  the 
bill  of  lading,  is  determined  exclusive- 
ly, as  to  interstate  shipment,  by  fed- 
eral statutes  and  decisions.  Johnson  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  187 
S.  W.  282;  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Smyth  (Tex.  Civ.  App.)  189  S. 
W,  70.  As  to  the  proviso  of  the  amend- 
ment that  nothing  therein  should  de- 
prive any  holder  of  receipt  or  bill  of 
lading  of  any  remedy  under  existing 
law,  it  has  been  held  that  such  proviso 
preserved  only  existing  rights  and  rem- 
edies under  federal  law  and  common 
law,  not  inconsistent  with  rules  and 
regulations  prescribed  by  the  act. 
Southern  Ry.  Co.  v.  Morris,  95  S.  B. 
284,  147  Ga.  729,  reversing  judgment 
Morris  v.  Southern  Ry.  Co.,  91  S.  E. 


878,  19  Ga.  App.  495,  opinion  conform- 
ed to  (App.)  95  S.  E.  741;  Penning- 
ton V.  Grand  Trunk  Western  Ry.  Co., 
115  N.  E.  170,  277  llL  39;  Clark  v. 
Southern   Ry.   Co.  (Ind.  App.)  119  N. 

E.  539;    Stubblefield  v.  St.  Louis  &  S. 

F.  R.  Co.  (Mo.  App.)  184  S.  W.  149. 
But  in  Oklahoma  it  was  held  that  the 
proviso  does  not  deprive  shippers  of 
remedies  under  existing  law  and  leaves 
them  free  to  resort  to  laws  of  state  ap- 
plicable to  contract.  St.  Louis  &  S. 
F.  R.  Co.  V.  Akard  (Okl.)  159  P.  344. 

30 1/2.  Weights  and  measures.— State 

regulation  of  weighing  of  grain  was  not 
superseded  by  United  States  Grain 
Standards  Act  (Comp.  St.  1916,  §S 
8747%-8747%k) ;  it  in  no  way  referring 
to  the  weighing  of  grain,  and  by  section 
7  (section  8747%f),  as  does  the  United 
States  Warehouse  Act  (sections  8747%- 
8747%pp),  by  section  29  (section 
8747%  nn),  manifesting  intention  to 
co-operate  with  state  oflBicials  charged 
with  enforcement  of  state  laws  for  in- 
spection and  weighing  of  grain.  Mer- 
chants' Exchange  of  St.  Louis  v.  State 
of  Missouri  ex  rel.  Barker,  89  S.  Ct. 
114,  63  L.  Ed.  — . 

III.  NONEXERCISE     OF     POWERS 
BY   CONGRESS 

32.  Nenexereise  In  general^^Under 
the  United  States  Constitution  power 
of  Congress  to  regulate  subjects  of  in- 
terstate commerce  which,  owing  to  lo- 
cal conditions,  may  also  be  regulated 
by  state  legislation,  only  becomes  ex- 
clusive when  exerted,  but  when  Con- 
gress acts  it  obliterates  all  state  leg- 
islation on  the  subject.  •Western 
Union  Telegraph  Co.  v.  Lee,  192  S.  W. 
70,  174  Ky.  210;  Lusk  v.  Atkinson 
(Mo.)  186  S.  W.  703;  Pecos  &  N.  T. 
Ry.  Co.  V.  Hall  (Tex.  Civ.  App.)  189 
S.  W.  535;  Western  Union  Telegraph 
Co.  V.  Bailey,  196  S.  W.  516,  108  Tex. 
427,  denying  writ  of  error  (Civ.  App.) 
184  S.  W.  519;  Piper  v.  Boston  &  M. 
R.  R.  (Vt.)  97  A.  508. 

Laws  N.  D.  1911,  p.  355,  prohibit- 
ing the  sale  of  lard  not  in  bulk  unless 
put  up  in  packages  of  specified  weights, 
is  not  repugnant  to  the  Pure  Food  and 
Drugs  Act,  which  has  reference  merely 
to  adulteration  and  misbranding.  Ar- 
mour &  Co.  V.  State  of  North  Dakota, 
36  S.  Ct.  440,  240  U.  S.  510,  60  L.  Ed. 
771,  Ann.  Cas.  1916D,  548,  affirming 
judgment  State  v.  Armour  &  Co.,  145 
N.  W.  1033,  27  N.  D.  177. 

New  Jersey  automobile  law,  regulat- 
ing registration  of  automobiles  and  li- 
censing of  drivers,  is  not  an  invalid 
regulation  of  interstate  commerce  as 
applied  to  nonresident  owner  driving 
through  the  state;  Congress  not  hav- 
ing acted  in  the  matter.  Kane  v.  State 
of  New  Jersey,  37  S.  Ct.  30,  242  U. 
S.  160,  61  L.  Ed.  222,  affirming  judg- 
nwnt  Same  v.  Titus,  80  A.  453,  81  N. 
J.  Law,  594,  Ann.  Cas.  1912D,  237, 
L.  R.  A.  1917D,  653. 
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The  silence  of  Congress  upon  sub- 
ject of  commerce,  over  which  it  has 
jurisdiction,  and  which  requires  uni- 
form regulation,  is  equivalent  to  af- 
firmative legislation  that  such  should 
be  free  from  state  enactments.  West- 
ern Union  Telegraph  Co.  v.  Lee,  192 
S.  W.  70,  174  Ky.  210. 

Under  the  United  SStates  Constitu- 
tion power  of  Congress  to  regulate 
subjects  of  interstate  commerce  which 
require  a  general  system  or  uniformity 
of  regulation  is  exclusive,  whether  ex- 
ercised or  not.  Lusk  v.  Atkinson  (Mo.) 
186  S.  W.  703. 

Until  Congress  asserts  its  constitu- 
tional power  to  regulate  interstate 
commerce  to  avoid  contracts  for  street 
paving  providing  that  the  brick  must 
be  manufactured  in  the  state,  the  state 
law  governs  the  validity  of  such  con- 
tracts. Pasche  v.  South  St.  Joseph 
Town-Site  Co.  (Mo.  App.)  190  S.  W. 
30. 

Under  Const.  U.  S.  art.  1,  §  8,  subd. 
3,  a  state  acting  in  good  faith  under 
its  police  power  may  indirectly  affect 
interstate  commerce,  in  the  absence 
of  congressional  action  thereon;  but 
no  state  can  burden  such  commerce, 
though  failure  of  Congress  to  act  on 
the  subject  is  equivalent  to  its  decla- 
ration that  such  commerce  shall  be 
free  in  that  respect.  Erie  Beach 
Amusements  v.  Spirella  Co.  (Co.  Ct.) 
173  N.  Y.  S.  626. 

The  state  has  permissive  power  to 
prescribe  a  method  of  compensation 
to  employes  within  the  field  belonging 
primarily  to  Congress,  until  it  has  ex- 
ercised its  superior  power  covering  the 
subject.  Suttle  v.  Hope  Natural  Gas 
Co.  (W.  Va.)  97  S.  E.  429. 

35.  Navigation     and     shipping^— The 

state  has  the  right  to  legislate  as  in 
Rev.  St.  Me.  c.  45,  §  30,  providing  for 
licensing  of  smacks  and  vessels,  except 
con>mon  carriers  engaged  in  interstate 
shipments  of  lobsters,  until  Congress 
exercises  its  authority  over  the  sub- 
ject.    State  V.  Dodge  (Me.)  104  A.  5. 

37.  Fisheries^— Under  the  statute 
prohibiting  the  catching  of  fish,  except 
by  hook  and  line,  etc.,  and  prohibiting 
certain  nets,  and  in  the  absence  of  any 
such  limitation  in  the  statute  or  in 
any  act  of  Congress,  the  jurisdiction 
of  the  state  extended  to  the  catching 
of  fish,  in  the  Red  river,  the  boundary 
between  Texas  and  Oklahoma.  Car- 
roll v.  State  (Tex.  Cr.  App.)  184  S. 
W.  508. 

42.*  Wharves.~In  the  absence  of  in- 
consistent congressional  lef^islation,  it 
is  competent  for  local  authorities  to 
impose  reasonable  charges  for  the  use 
by  vessels  of  wharves  and  other  facili- 
ties furnished  and  fix  the  mode  of  rat- 
ing such  charges.  The  Cestrian,  240 
F,  929,  153  C.  C.  A.  615. 

44.  Bridgosw— The  control  of  inter- 
state commerce  vested  in  Congress  is 
modified  by  Act  Cong.  March  3,  1899 
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(Comp.  St.  1916,  IS  9910,  9971),  in  the 
matter  of  bridges  over  aangable 
streams  located  in  a  single  state,  and 
concurrent  power  over  such  bridges  is 
vested  in  the  state.  Kaw  Valley  Drain- 
age Dist.  of  Wyandotte  CJounty  ▼. 
Missouri  Pac.  Ry.  Co.,  161  P.  937,  99 
Kan.  188. 

45.  Corporations  transacting  bisi- 
ness  In  state  in  general.— Congression- 
al inaction  leaves  a  state  free  to  im- 
pose such  burden  on  interstate  com- 
merce as  may  result  from  a  state  stat- 
ute forbidding  sale  of  corporate  stock 
within  state  without  state  license. 
Hall  V.  Geiger-Jones  Co.,  37  8.  Ct 
217,  242  U.  S.  539.  61  L.  Ed.  480, 
Ann.  Cas.  1917C,  643,  reversing  decree 
Geiger-Jones  Co.  v.  Turner  (D.  C.) 
230  F.  233;  Caldwell  v.  Sioux  Falls 
Stockyards  Co.,  37  S.  Ct.  224,  242  U. 
S.  559,  61  L.  Ed.  493;  Merrick  v.  N. 
W.  Halsey  &  Co.,  37  S.  Ct.  227,  242 
TJ.  S.  568.  61  L.  Ed.  498,  reversing  de- 
cree N.  W.  Halsey  &  Co.  v.  Merrick 
(D.  O.)  228  F.  805. 

46.  Railroads  and  other  carriers^ 
Until  Congress  acts  there  is  no  un- 
constitutional interference  with  inter- 
state commerce  in  an  order  by  a  state 
railroad  commission  requiring  engines 
used  in  the  state  to  be  equipped  with 
headlights  of  not  less  than  1,500  candle 
power.  Vandalia,  R.  Co.  v.  Public  Serv- 
ice Commission  of  Indiana.  37  S.  Ct 
93,  242  U.  S.  255,  61  L.  Ed.  276,  af- 
firming judgment  Same  v.  Railroad 
Commission  of  Indiana,  101  N.  £.  ^> 
182  Ind.  382. 

47.  Telegraphs.— Until  Congress  has 
acted  and  passed  laws  regulating  the 
recovery  for  breach  of  a  contract  for 
the  delivery  of  an  interstate  telegram, 
the  state  courts  are  warranted  in  fol- 
lowing their  own  laws.  Western  Un- 
ion Tel**graph  Co.  v.  Bailey  (Tex.  Civ. 
App.)  184  S.  W.  519. 

48.  Transportation  and  sale  of  natu- 
ral gas.—'A  sale  in  Kansas  of  natural 
gas  produced  in  Oklahoma,  if  inter- 
state commerce,  is  not  that  kind  which 
requires  exclusive  legislation  by  Con- 
gress, and,  until  Congress  acts,  the 
state  has  control.  State  v.  Landon, 
1C5  P.  1111,  100  Kan.  593. 

The  sale  in  one  state  of  natural  gaa 
produced  in  another  state  is  of  nation- 
al concern,  and  the  state  has  no  pow- 
er to  fix  the  price,  although  Congress 
has  not  legislated  on  the  subject.  In 
re  Pennsylvania  Gas  Co.  (Sup.)  169  N. 
T.  S.  820,  103  Misc.  Bep.  37,  order  re- 
versed 171  N.  Y.   S.  1028. 

Public  Service  Commission  has  juris- 
diction, under  Public  Service  Commis- 
sions Law  N.  Y.  §  66,  to  regulate  the 
rato,  to  consumers  within  the  state,  of 
natural  gas  furnished  by  a  foreign  cor- 
poration and  transported  into  state 
from  its  source  in  Pennsylvania  by  pipe 
lines.  Natural  gas  being  a  local  and 
not  a  national  product,  regulation 
thereof  is  not  an  unconstitutional  re- 
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striction  upon  interstate  commerce,  un- 
der Const  U.  S.  art.  1,  §  8,  subd.  3; 
the  only  act  of  Con^rress  in  relation  to 
natural  gas,  under  subdivision  18,  be- 
ing Act  Aug.  10,  1917,  delegating  to 
{Resident  power  to  control  disposition 
thereof,  under  which  he  has  taken  no 
action.  In  re  Pennsylvania  Gas  Go. 
(Sup.)  171  N.  Y.  S.  1028. 

• 

49.  Transportation  of  goods  and  pas- 

sengers.— Prior  to  the  Carmack  Amend- 
ment (Gomp.  St  1916,  §§  8604a, 
8604aa),  rights  of  parties  where  carri- 
er, without  goods  being  delivered  to  it 
for  shipment,  issued  bills  of  lading  to 
shipper's  order,  on  which  another  made 
advances,  were  goveriied  by  state  law. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Sealy,  3p 
S.  Ct.  97,  63  li.  Ed.  — . 

There  is  nothing  in  Rev.  St  SS  4278- 
4280  (Comp.  St.  1916,  §i  8016-8018), 
relating  to  transportation  of  nitroglyc- 
erine in  interstate  and  foreign  com- 
merce, which  deprives  a  city  of  power 
to  designate  places  in  its  harbor  where 
explosives  in  course  of  transportation 
in  interstate  or  foreign  commerce  shall 
be  handled  or  kept.  City  of  Seattle  v. 
Uoyds'  Plate  Glass  Ins.  Co.  (C.  G.  A.) 
253  F.  321. 

In  the  absence  of  interfering  regula- 
tions by  Congress  or  the  Interstate 
Commerce  Commission,  Revisal  N.  G. 
1905,  §  2637,  as  to  sale  by  a  carrier 
for  freight  and  storage  charges  of  un- 
claimed, nonperisbable  freight,  prevails 
as  to  interstate  shipments.  Norfolk  & 
S.  R.  Co.  V.  New  Bern  Iron  Works  & 
Supply  Co.  (N.  C.)  90  S.  E.  149. 

Where  Interstate  Commerce  Com- 
mission ordered  defendants  to  cease 
collecting  higher  rates  between  Sioux 
City,  Iowa,  and  "points"  in  South  Da- 
kota, not  designating  such  "points,**  the 
carrier  was  not  authorized  to  raise  all 
intrastate  rates  without  submitting  the 
proposed  schedule  to  the  state  railroad 
board  as  required  by  Laws  S.  D.  1913, 
c.  304.  State  v.  American  Express  Go. 
(S.  D.)  161  N.  W.  132. 

That  federal  Const,  art.  1,  {  8,  gave 
Congress  power  to  regulate  interstate 
commerce,  and  that  Congress  passed 
Interstate  Commerce  Act  in  i887  will 
not  deprive  states  of  power  to  enforce 
their  own  rules  and  public  policy  over 
interstate  commerce,  when  not  in  con- 
flict with  some  congressional  enactment. 
Western  Union  Telegraph  Co.  v.  Piper 
(Tex.  Civ.  App.)  191  S.  W.  817. 

IV.  POWERS  AND   RIGHTS  RE- 
MAINING  IN  THE  STATES 

54.  Powers  In  general.— Full  power  is 
reserved  to  the  several  states  to  deal 
with  subjects  of  commerce  purely  lo- 
cal and  whose  regulation  does  not  di- 
rectly or  indirectly  affect  interstate 
traffic.  Lusk  v.  Atkinson  (Mo.)  186  S. 
W.  703. 

55.  Interna]  commerce.— Laws  K&n. 
1915,  c.  371,  relative  to  the  sale  of 
farm  produce  on  commission,  held  not 
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invalid  because  interstate  commerce  in 
competition  with  the  intrastate  com- 
merce is  not  similarly  regulated  by  the 
federal  government.  State  v.  Mohler, 
158  P.  408,  98  Kan.  465. 

Where  commerce  is  entirely  intra- 
state, the  state's  power  to  regulate  is 
exclusive.  Western  Union  Telegraph 
Co.  V.  Lee,  192  S.  W.  70,  174  Ky.  210. 

The  state  has  full  and  exclusive  pow- 
er to  provide  a  method  of  compensa- 
tion for  all  employes  whose  work  Is 
wholly  intrastate  and  separable  from 
work  in  interstate  commerce.  Suttle  v. 
Hope  Natural  Gas  Go.  (W.  Va.)  97  S. 
E.  429. 

56.  Police  powers  In  general^-The 
security  of  the  lives  and  homes  of  the 
people  is  more  important  than  inter- 
state commerce,  and  the  latter  must 
yield  to  the  former  under  the  reserve 
police  power  of  th«  state.  Kaw  Valley 
Drainage  Dist.  of  Wyandotte  County  v. 
Missouri  Pac.  Ry.  Co.,  161  P.  937,  99 
Kan.  188. 

57.  TrafRc   In    Intoxicating   liquors.^ 

What  constitutes  interstate  ^commerce, 
see  note  97%,  post. 

Transportation,  see  note  181,  post. 

The  prohibition  laws  (Laws  Ga.  Ex. 
Sess.  1915,  pp.  77,  90),  regulating  man- 
ufacture, sale,  keeping,  etc.,  of  intox- 
icating liquors  and  their  transporta- 
tion, etc.,  are  not  unconstitutional  as 
hindering,  impeding  or  interfering  with 
power  of  Cdngress  under  Const.  U.  S. 
art.  1,  S  8,  pars.  1-3.  regulating  inter- 
state commerce.  Delaney  v.  Plunkett, 
91  S.  B.  561,  146  Ga.  547,  L.  R.  A. 
1917D,  926.  < 

The  state  has  plenary  power  to  pro- 
hibit the  importation  of  ardent  spirits 
into  the  state  for  any  purpose.  Luc- 
chesi  V.  Commonwealth  (Va.)  94  S.  E. 
925. 

58.  Corporations    doing    business    in 

state.F~The  constitutional  and  statutory 
requirements  made  of  foreign  corpora- 
tions doing  business  in  Alabama  are 
inapplicable  to  such  corporations  while 
engaged  in  interstate  commerce.  Hurst 
V.  Fitz  Water  Wheel  Co.  (Ala.)  72  So. 
314. 

Act  Ark.  May  13,  1907  (Laws  1907, 
*p.  744),  prohibiting  foreign  corporations 
from  doing  business  in  the  state  until 
certain  regulations  have  been  complied 
with,  does  not  apply  to  foreign  corpo- 
rations engaged  in  selling  goods  in  in- 
terstate commerce.  W.  T.  Rawleigh 
Medical  Co.  v.  Rose  (Ark.)  202  S.  W. 
849. 

60.  Navigable  waters  and  lands  un-' 
der  or  bordering  thereon.F-The  general 
power  of  the  federal  government  to 
control  navigable  waters  is  found  in 
the  constitutional  grant  to  'regulate 
commerce,  and  btate  .control  is  only 
secondary  to  such  aJuthority.  Gray  v. 
Reclamation  Dist  No.  1500  (Gal.)  163 
P.  1024;  Proper  v.   Same,  Id.  1037. 

The  United  States  government  has 
the  paramount  right  to  fix  the  line  of 
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navigation  in  Lake  Erie;  but  within 
that  line  so  fixed  by  it,  and  between  it 
and  the  shore,  the  state  has  the  right 
to  regulate  navigation  and  fishing,  so 
long  as  it  does  nothing  to  conflict  with 
the  regulations  of  the  federal  govern- 
ment, or  the  access  of  the  riparian 
owner  to  navigable  water.  Until  the 
state  otherwise  determines  by  appro- 
priate legislation,  it  will  be  held  to 
have  acquiesced  in  the  line  of  naviga- 
tion fixed  by  the  United  States.  State 
V.  Cleveland-Pittsburg  Ry.,  35  Ohio 
Cir.  Ct.  R.  630. 

The  state  of  Ohio  holds  the  title  to 
the  soil  under  Lake  Erie  within  its 
boundaries,  as  it  does  to  the  waters 
thereof  over,  said  soil,  in  trust,  how- 
ever, for  the  purposes  of  navigation 
and  fishing.     Id. 

65.  Ferriesw— Acts  Vt.  1916,  No.  258, 
§  1,  granting  exclusive  privilege  to  fer- 
ry from  point  in  New  York  to  a  point 
in  the  state,  held  beyond  power  of 
General  Assembly.  Jones  v.  Hoag  (Vt.) 
102  A.  57. 

66.  BridgeSd— The  state  has  no  au- 
thority under  its  police  power,  in  the 
absence  of  congressional  legislation  on 
the  subject,  to  fix  the  rate  of  toll  on' 
an  interstate  bridge  over  the  Ohio 
river.  Broadway  &  Newport  Bridge 
Co.  V.  Commonwealth,  190  S.  W.  J16, 
173  Ky.  165. 

V.  SUBJECTS    OF    REGULATION 

(A)  In  general 

67.  Property  subject  of  commerce  In 

generals— Stocks  and  bonds  are  articles 
of  legitimate  interstate  commerce. 
Geiger-Jones  Co.  v.  Turner  (D.  C.) 
230  F.  233. 

68.  Transactions  constituting,  and 
means  and  Instrumentalities  of  com- 
merce In  general.— As  interstate  com- 
merce is  not  only  traffic,  but  is  inter- 
course, the  publication  of  a  newspaper 
and  its  distribution  from  one  state  to 
another  is  interstate  commerce.  Post 
Printing  &  Publishing  Co.  v.  Brewster 
(D.  C.)  246  F.  321. 

Manufacture  of  paper  at  point  in  the 
state  is  purely  business  within  it,  and 
is  not  commerce,  though  paper  may  be- 
come subject  of  commerce.  Interna- 
tional Paper  Co.  v.  Commonwealth,  117 
N.  E.  246,  228  Mass.  101,  judgment 
reversed  Same  v.  Commonwealth  of 
Massachusetts,  38  S.  Ct.  292,  246  U. 
S.  135,  62  L.  Ed.  624,  Ann.  Cas.  1918C, 
617. 

"Commerce,"  as  used  in  Const  U.  S. 
art.  1,  §  8,  comprehends  commercial 
intercourse  in  any  and  all  its  forms, 
including  the  transportation,  purchase, 
sale,  and  exchange  of  commodities  be- 
tween the  citizens  of  the  United  States 
and  the  citizens  or  subjects  of  other 
countries  and  between  citizens  of  dif- 
ferent states.  State  v.  Jacobson,  157 
P.  1108,  80  Or.  648. 

Contract    between  Texas   mercantile 
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corporation  and  lUinoiB  advertises  cor- 
poration for  furnishing  of  advertisiiig 
cuts  and  type  held  interstate  commerce, 
and  not  subject  to  Texas  Anti-Tnut 
Laws.  Bogata  Mercantile  Co.  v.  Out- 
cault  Advertising  Co.  (Tex.  Civ.  App^ 
184  S.  W.  333. 

Performance  of  agreement  of  relesM 
by  news  agent  to  his  employer,  made 
in  Texas  where*  agent  and  defendant 
road  were  residents,  held,  in  part  at 
least,  to  involve  interstate  commerce. 
NeviU  V.  Gulf,  C.  &  S.  P.  Ry.  Co.  (Tex. 
Civ.  App.)  187  S.  W.  388. 

Interstate  character  of  busbess  does 
not  depend  on  citizenship  of  parties, 
but  essential  character  of  basineaa. 
Dalton  Adding  Mach.  Co.  v.  Common- 
wealth, 88  S.  E.  167,  118  Va.  563. 

One  engaged  in  preparing  for  trans- 
portation prospective  subjects  of  in- 
terstate commerce  is  not  engaged  in 
interstate  commerce  within  the  federal 
Employers*  Liability  Act.  Sullivan  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  158  N. 
W.  321,  163  Wis.  583. 

69.  Navigation  and  shipping  li  fei- 
erai.— A  state  has  no  power  to  grant  a 
maritime  lien  against  foreign  vessels 
navigating  the  Great  Lakes  for  causes 
of  action  which  have  never  been  recog- 
nized as  maritime  liens.  Corsica  Tran- 
sit Co.  V.  W.  S.  Moore  Grain  Co.  (C. 
C.  A.)  253  F.  689. 

70.  Navigable  waters.— Franchise  tax 
assessed  under  Ky.  St.  §{  4077-4081, 
upon  foreign  corporation  operating 
freight  and  passenger  steamboat  from 
Indiana  to  points  in  Kentucky  held  not 
unauthorized,  because  business  is  con- 
ducted on  navigable  waters  of  the  Unit- 
ed States.  Bosworth  v.  Evansvllle  & 
Bowling  Green  Packet  Co.,  199  S.  W. 
1059,  178  Ky.  716,  rehearing  denied 
201  S.  W.  2,  179  Ky.  710. 

76.  Ports,    harbors,    and    wliarvet.— 

Under  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states,  Congress  has  right  to  determine 
condition  upon  which  ships  or  persons 
and  merchandise  may  enter  or  depart 
from  those  places  designated  as  ports. 
Hamburg- American  Steam  Packet  Go- 
v.  U.  S.  (C.  C.  A.)  250  F.  747. 

Under  the  grant  of  authority  to  reg- 
ulate interstate  and  foreign  commerce, 
the  federal  government  has  paramoun 
control  of  navigable  waters,  and  pow- 
er to  establish  therein  harbor  lines  and 
regulations.  State  v.  Cleveland  &  P- 
R.  Co.  (Ohio)  113  N.  B.  677,  L.  R.  A. 
1917A,  1007. 

78.  Ferriea.— A  coal  passer  on  an  in- 
terstate ferry  on  the  Great  Lakes  conld 
not  have  compensation  under  the  Mich- 
igan Workmen's  Compensation  Act  for 
injuries,  but  his  case  was  within  the 
jurisdiction  of  the  federal  District 
Court  under  Const,  art,  3,  {  2,  and  ar- 
ticle 1,  S  8,  and  Judiciary  Act  Sept  34, 
1789,  §  9  (Comp.  St.  1916,  {  991[8])i 
as  to   admiralty  Jurisdiction.    Thorn- 
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ton    Y.    Grand    l^nnk-Milwaakee   Gar 
Ferry  Co.  (Mich.)  168  N.  W.  410. 

79.  Biidgesw— la  the  absence  of  re- 
ciprocal legislation  by  Ohio  and  Ken- 
tucky, held  that  the  courts  of  Ken- 
tucky could  not  impose  penalties  on  a 
company  maintaining  a  bridge  over  the 
Ohio  river,  for  making  charges  in  vio- 
lation of  Ky.  St.  §  845.  Such  require- 
ments as  to  reciprocal  state  legislation 
held  not  met  by  Ky.  St.  f  845,  and  Gen. 
Code,  Ohio,  $  9312.  Broadway  &  New- 
port Bridge  Qo.  y.  Commonwealth,  190 
S.  W.  715,  173  Ky.  165. 

The  Hudson  river  forming  the  l>ound- 
ary  line  between  two  states  and  with 
.the  Erie  Canal  forming  a  navigable 
highway  for  commerce  to  Canada  and 
the  Western  States,  a  bridge  over  the 
Hudson  river  is  a  connecting  link  car- 
rying interstate  commerce  from  and  to 
foreign  •countries  and  between  states. 
People  V.  Hudson  River  Connecting  R. 
Corporation  (Sup.)  171  N.  Y.  S.  971. 

Repair  of  railroad  bridge  used  in  in- 
terstate commerce  is  not  subject  to 
operation  of  the  state  industrial  in- 
surance act  (Laws  Wash.  1911,  c.  74), 
notwithstanding  repairs  were  founda- 
tion for  new  bridge.  Fact  that  repairs 
on  bridge  were  made  by  independent 
contractor  does  not  bring  work  under 
such  act.  State  v.  Bates  &  Rogers 
Const.  Co.,  157  P.  482,   91  Wash.  181. 

80.  Railroads— In     generals— Elevator 

facilities  furnished  railroad  company  in 
connection  with  transportation  of  grain 
are,  in  view  of  Hepburn  amendment, 
within  provisions  of  Interstate  Com- 
merce Act,  and,  unless  allowances 
therefor  by  railroad  company  were  cov- 
ered by  published  and  filed  rate  sched- 
ules, such  amounts  could  not  be  legally 
collected  by  elevator  company.  Onjaha 
Eilevator  Co.  v.  Union  Pac.  R.  Co.  (0. 
C.  A.)  249  F.  827. 

Where  a  railroad  was  organized  and 
operated  wholly  within  another  state, 
but  its  general  offices  were  located  and 
all  business  conducted  in  this  state, 
held,  that  it  was  "doing  intrastate  busi- 
ness" within  the  state  and  was  liable 
for  the  license  tax  prescribed  in  St.  Cal. 
1915.  p.  422.  Bullfrog,  Goldfield  R.  Co. 
V.  Jordan  (Cal.)  163  P.  40. 

That  a  side  track  will  be  used  for 
interstate  commerce  as  well  as  intra- 
state commerce  does  not  deprive  the 
state  Corporation  Commission  of  juris- 
diction to  oompel  the  construction  or 
extension  of  the  same.  Washington  & 
Old  Dominion  Ry.  v.  P.  S.  Royster 
Guano  Co.  (Va.)  94  S.  B.  763. 

81.  —  Hours  of  service  of  em- 
ploy68.^-A  train  composed  of  cars  load- 
ed with  repair  materials,  which  origi- 
nated in  another  state  and  had  arrived 
in  the  state  in  which  it  was  to  be  used, 
but  not  yet  at  its  destination,  was  still 
in  interstate  commerce.  St.  Joseph  & 
G.  I.  Ry.  Co.  V.  U.  S.,  232  F,  349,  146 
C.  C.  A.  897. 


A  fireman  on  a  work  train  engaged 
in  hauling  cinders  to  be  used  in  the  re- 
pair of  the  roadbed  of  an  interstate 
railroad  is  engaged  in  interstate  com- 
merce.   Id. 

A  telegraph  operator,  who  occasion- 
ally received  messages  relating  to 
movement  of  interstate  trains,  and  ar- 
ranged fo^  the  passing  of  defendant's 
trains  with  interstate  trains  of  a  sec- 
ond railroad  company,  whose  tracks  de- 
fendant used,  held  engaged  in  inter- 
state commerce,  within  the  Hours  of 
Service  Act.  Denver  &  I.  Ry.  Co.  v.  U. 
S.,  236  F.  685,  150  C.  C.  A.  17. 

32.  — *-  Liability  for  Injuries  to  em- 
ploy«s^-See  Erie  R.  Co.  v.  Winfield, 
37  S.  Ct.  556,  244  U.  S,  170,  61  L.  Ed. 
1057,  reversing  judgment  Winfield  v. 
Erie  R.  Co.,  96  A.  394i,  88  N.  J.  Lew, 
619;  Hardy  v.  AtianU  &  W.  P.  R.  Co., 
93  S.  E.  18,  20  Ga.  App.  308 ;  Ergen- 
bright  V.  St  Louis,  I.  M.  &  S.  Ry.  Co., 
163  P.  173,  99  Kan.  765 ;  Southern  Pac 
Co.  V.  Stephens  (Tex.  Civ.  App.)  201  S. 
W.  1076. 

An  employ^  of  a  carrier,  practically 
all  of  whose  business  was  interstate 
coomierce,  is  not  engaged  in  interstate 
commerce  while  placing  rails  in  a  pit* 
where  they  were  to  be  stored  until  need- 
ed. Hudson  &  M.  R^  Co.  t.  lorio,  239 
F.  855,  152  C.  O.  A.  641. 

Person  employed  by  railroad  as  mem- 
ber of  posse  to  apprehend  bandits  who 
had  robbed  interstate  train  was  not  en- 
gaged in  interstate  commerce  so  as  to 
fix  liability  on  road  for  his  death  under 
federal  Employers'  LiaUUty  Act.  Ala- 
bama Great  Southern  R.  Co.  v.  Bonner 
(Ala.)  75  So.  986. 

Where  employ^  of  interstate  carrier 
was  engaged  in  interstate  commerce  at 
his  death,  his  conduct  in  attempting  to 
rescue  another  person  from  peril  will 
not  destroy  the  nature  of  his  employ- 
ment. Hardy  v.  Atlanta  ik  W.  P.  R. 
Co.,  93  S.  E.  18,  20  Ga.  App.  303. 

Where  employ^  of  interstate  carrier 
was  not  engaged  in  interstate  commerce 
at  his  death,  fact  that  he  was  killed  by 
an  interstate  passenger  train  will  not 
bring  him  within  operation  of  federal 
Employers*  Liability  Act.    Id. 

It  is  not  necessary  that  a  coemploy6 
whose  negligence  causes  the  injury  to 
an  employ^  of  a  railroad  be  also  actu- 
ally employed  in  interstate  coomierce  to 
bring  the  injured  employ^  within  the 
federal  Employers'  Liability  Act,  where 
the  latter  is  employed  in  interstate  com- 
merce. Dunlavy  v.  Chicago,  B.  &  Q. 
R.  Co.,  200  lU.  App.  75. 

Empty  freight  cars  have  interstate 
character  while  having  interstate  move- 
ment, which  ceases  when  they  reach  first 
distributing  point  in  state  of  destina- 
tion. Chicago  &  E.  R.  Co.  v.  Feight- 
ner  (Ind.  App.)  114  N.  E.  659. 

The  federal  Employers'  Liability  Law, 
as  amended  by  Act  Cong.  April  5,  1910, 
c.  143  (Comp.  Stx  1916v  §  8659),  pro- 
viding that  contributory  negligence  shall 
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not  bar  recovery,  but  shall  diminish  the 
damage  in  proportion  to  the  amount  of 
negligence  of  the  employ^,  applies  in 
case  of  an  injured  lineman  employed  by 
an  interstate  railroad.  Vandalia  K. 
Co.  ▼.  KendaU  (Ind.  App.)  119  N.  E. 
816. 

From  mere  fact  that  railroad  is  in- 
terstate as  well  as  intrastate  carrier,  it 
does  not  follow  that  the  work  in  which 
its  servant  was  engaged,  when  killed, 
was  interstate  commerce.  8chaeffer  v. 
Illinois  Cent.  R.  Co.,  189  S.  W.  237, 
172  Ky.  337. 

Railroad  is  engaged  in  interstate  com- 
merce from  time  it  begins  carriage  of 
article  from  one  state  to  another  till 
article  reaches  its  destination.  Louis- 
ville &  N.  R.  Co.  V.  Meadors*  Adm'r, 
197  S.  W.  440,  176  Ky.  765. 

One  in  the  employ  of  an  interstate 
railroad  may  be  engaged  in  either  in- 
terstate or  intrastate  commerce;  if  his 
efforts  be  employed  in  aiding  Interstate 
commerce,  and  necessary  to  the  business 
of  the  railroad  as  such,  he  is  engaged 
in  interstate  commerce,  even  though 
part  of  his  time  is  taken  up  with  work 
wholly  connected  with  intrastate  com- 
merce. Probus  V.  Illinois  Cent.  R.  Co., 
203  S.  W.  862,  181  Ky.  7. 

Congress  has  legislative  power  to  es- 
tablish a  rule  of  liability  of  railroads 
engaged  in  interstate  commerce  and 
method  of  compensation  for  personal  in- 
juries to  their  employes,  even  as  to  em- 
ployes whose  work  is  not  of  itself  in- 
terstate commerce  and  as  to  injuries  oc- 
curring) without  fault.  Bergeron  v. 
Texas  &  P.  Ry.  Co.  (La.)  80  So.  262. 

Where  a  railroad  station  employ^  was 
killed  by  a  train  carrying  interstate 
passengers  and  mail  while  attempting 
to  pass  in  front  of  it  to  secure  mail 
from  it  intended  for  his  station,  the 
parties  were  engaged  in  interstate  com- 
merce within  federal  Employers*  Lia- 
bility Act.  Lynch  v.  Boston  &  M.  R. 
R.,  116  N.  E.  401,  227  Mass.  123. 

Right  of  action  of  railroad  employ^ 
suing  in  state  court  is  not,  where  ther^ 
was  evidence  of  negligence  of  engineer 
in  charge  of  train  causing  accident, 
affected  by  reason  of  fact  that  some  of 
cars  in  train  were  used  in  interstate 
commerce,  thus  bringing  case  within 
federal  Employers'  Liability  Act.  Har- 
ris V.  St.  JjQuis  &  S.  F.  R.  Co.  (Mo. 
App.)  200  S.  W.  111. 

Federal  Employers'  Liability  Act  reg- 
ulates duties  of  interstate  carriers  to 
their  employ^,  and,  where  carrier  is 
also  engaged  in  intrastate  commerce,  us- 
ing same  agencies  the  act  covers  em- 
ployes whose  employment  relates  to 
such  agencies.  Eskclsen  v.  Union  Pac 
R.  Co.  (Neb.)  167  N.  W.  408,  rehear- 
ing denied  168  N.  W.  366. 

Work  contributing  to  safety  and  in- 
tegrity of  interstate  railroad  is  part  of 
such  road's  interstate  commerce.  Plass 
V.  Central  New  England  Ry.  Co.,  117 
N.   E.  952,  221  N.  Y.    472,   reversing 
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order  165  N.  T.  8.  854,  169  App.  Dir. 
826. 

Where  engine  and  train  by  which 
servant  was  struck  Had  finished  inter- 
state commerce  business,  and  it  did  not 
appear  whether  next  work  would  be  in 
interstate  or  intrastate  transportation, 
the  federal  Employers'  Liability  Act  did 
not  apply.  Mayers  v.  Union  B.  Co.,  100 
A.  967,  256  Pa.  474. 

Where,  at  the  time  of  shipment,  a 
destination  within  the  state  only  was 
contemplated  the  state  statutes  control 
the  railroad's  liability  for  injury  to  a 
servant  while  engaged  in  such  trans- 
portation* Missouri,  K.  &  T.  Ry.  Go. 
of  Texas  v.  Pace  (Tex.  Civ.  App.)  184 
S.  W.  1051. 

The  mere  use  of  the  word  "shop"  on  a 
car  is  not  equivalent  to  a  designation 
for  haulage  in  interstate  traffic.  Ewini^ 
V.  Coal  &  Coke  Ry.  Co.  (\\.  Va.)  96  S. 
E.  73,  certiorari  denied  Coal  &  Coke  B. 
Co.  V.  Ewing,  38  S.  Ct  583,  247  U.  S. 
521,  62  L.  Ed.  1246. 

Janitor  in  a  railroad's  general  office, 
struck  in  the  eye  with  splinter  flying 
when  he  was  breaking  coal  for  furnace 
was  not  engaged  in  "interstate  com- 
merce" when  injured.  Great  Northern 
Ry.  Co.  V.  King,  161  N.  W.  371,  165 
Wis.  159. 

Logging  road,  over  which  owner  car- 
ries its.  own  logs  in  its  own  cars  from  its 
own  timber  land  to  tidewater  point 
within  the  state  where  logs  are  sold,  is 
not  engaged  in  interstate  commerce 
within  Employers*  Liability  Act,  though 
some  of  the  logs  go  to  points  outside  the 
state.  McCluskey  v.  Marysville  &  ^'• 
Ry.  Co..  37  S.  Ct  374.  243  U.  S.  36,  61 
L.  Ed.  678,  affirming  judgment  Nord- 
gard  V.  Same,  218  F.  737,  134  C.  C.  A. 
415;  Bay  v.  Merrill  &  Ring  Lojrgins 
Co.,  87  S.  Ct  376,  243  U.  S.  40,  61  L 
Ed.  580,  affirming  judgment  220  F.  2d5, 
136  C.  C.  A.  277.  A  railroad  lyin? 
wholly  within  a  state,  which  formed  a 
link  between  interstate  lines  and  indis- 
criminately carried  interstate  shipments. 
is  an  interstate  carrier.  Chicago,  K.  & 
S.  Ry.  Co.  V.  Kindlesparker,  234  F.  1, 
148  C.  C.  A.  17. 

A  railroad  organized  under  state  law, 
and  having  its  lines  within  state,  is  en- 
gaged in  interstate  commerce  where  it 
constantly  engages  in  movement  of  cars 
destined  to  points  outside  of  the  state 
and  consigned  from  points  outside  of 
state.  Kenna  v.  Calumet,  H.  &  S.  E. 
Railroad  Co.,  206  lU.  App.  17.  Termi- 
nal company  whose  facilities  are  used 
and  are  necessary  in  transportation  of 
persons  .  and  property  by  interstate 
trunk  lines  is  engaged  in  interstate  com- 
merce. Spaw  V.  Kansas  Citv  Terminal 
Ry.  Co.,  201  S.  W.  927,  198  Mo.  App. 
552. 

For  railroad  employ^  to  predicate  li- 
ability under  federal  Employers'  Ina- 
bility Act  he  must  show,  not  only  that 
railroad  company  was  engaged  in  inter 
state  commerce,  but  that  at  the  time  of 
injury    he    waa   engaged   in  interstate 
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commerce  work.  Lucchetti  v.  Philadel- 
phia &  R.  Ry.  Co.  (D.  C.)  233  F.  137; 
Louisville  &  N.  R.  Co.  v.  Blankenship 
(Ala.)  74  So.  960;  Mathews  v.  Alabama 
Great  Southern  R.  Co.  (Ala.)  76  So.  17 ; 
Long  V.  Lusk  (Ark.)  186  S.  W.  601; 
Chicago  &  B.  R.  Co.  v.  Feightner  (Ind. 
App.)  114  N.  E.  659 ;  Brier  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa)  168  N.  W. 
339 ;  Schaeffer  v.  Illinois  Cent  R.  Co., 
189  S.  W.  237,  172  Ky.  337 ;  Ohio  Val- 
ley Electric  Ry.  Co.  v.  Brumfield's 
Adm'r,  203  S.  W.  541,  ISO  Ky.  743; 
Probus  V.  Illinois  Cent.  R.  Co.,  203  S. 
W.  802,  181  Ky.  7;  Eskelsen  v.  Union 
Pac.  R.  Co.  (Neb.)  168  N.  W.  366;  Hoag 
▼.  Ulster  &  D.  R.  Co.  (Sup.)  164  N.  Y. 
S.  529,  177  App.  Div.  433;  Kuchenmeis- 
ter  V.  Los  Angeles  &  S.  L.  R.  Co.  (Utah) 

172  P.  725 ;  Perez  v.  Union  Pac.  R.  Co. 
(Utah)  173  P.  236 ;  McKee  v.  Ohio  Val- 
ley Electric  Ry.  Co.  (W.  Va.)  88  S.  E. 
616;  Jacoby  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  161  N.  W.  751,  165  Wis.  610, 
rehearing  denied  and  mandate  amended 
164  N.  W.  88,  165  Wis.  610. 

The  nature  of  the  work  employ^  was 
doing  at  time  of  injury  determines 
whether  be  was  engaged  in  interstate 
commerce,  within  Employers*  Liability 
Act.  Erie  R,  Co.  v.  Welsh,  37  S.  Ct. 
116,  242  U.  S.  303,  61  L.  Ed.  319,  af- 
firming judgment  105  N.  E.  189,  89 
Ohio  St  81;  O'Dell  v.  Southern  Ry. 
Co.  (D.  C.)  248  F.  343;  Illinois  Cent. 
R.  Co.  V.  Industrial  Board,  119  N.  E. 
920,  284  111.  267 ;  Mitchell  v.  Louisville 
&  N.  R.  Co.,  194  111.  App.  77 ;  McBaiu 
V.  Northern  Pac.  Ry.  Co.,  160  P.  654, 
52  Mont.  578;  Karras  v.  Chicago  &  N. 
W.  Ry.  Co.,  162  N.  W.  923,  165  Wis. 
578.  And  not  on  remote  probabilities. 
Mayers  v.  Union  R.  Co.,  100  A.  967,  256 
Pa.  474. 

Whether  employ^  was  "engaged  in  in- 
terstate commerce,"  at  time  of  his  in- 
jury depends  on  whether  he  was  engaged 
in  interstate  transportation  or  work  so 
closely  related  thereto  as  to  be  practi- 
cally a  part  of  it.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  True  (OH.)  176  P.  758; 
Western  Ry.  of  Alabama  y.  Mays  (Ala.) 
72  So.  641;  Southern  Pac.  Co.  v.  In- 
dustrial Accident  Commission  of  State 
of  CaHfornia  (Cal.)  161  P.  1139;  Dick- 
inson y.  Industrial  Board  of  Illinois,  117 
N.  E.  438,  280  111.  342;  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Hansford,  190 
S.  W.  690,  173  Ky.  126;  Eskelsen  y. 
Union  Pac.  R.  Co.  (Neb.)  168  N.  W. 
366;  Giovio  y.  New  York  Cent  R.  Co. 
(Sup.)  162  N.  Y.  S.  1026,  176  App.  Div. 
230 ;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Morgan,  201  S.  W.  12S,  139  Tenn. 
27 ;    Perez  v.  Union  Pac.  R.  Co.  (Utah) 

173  P.  236. 

The  test  is  whether  the  x>€rformance 
of  the  act  in  which  he  was  engaged  di- 
rectly and  immediately  tonded  to  facili- 
tate the  movement  of  interstate  com- 
merce, or,  conversely,  whether  failure 
to  perform  the  act  directly  and  immedi- 
ately interfered  with  or  hindered  tlie 
movement  of  such  commerce.    Morrison 


V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wash.) 
175  P.  325. 

It  is  not  indispensable  that  servant 
should  have  been  directiy  engaged  in  in- 
terstate transportation  by  assisting  in 
operation  of  train  or  in  repair  of  trains, 
fixtures,  etc.,  necessary  to  interstate 
transportation  business.  Ohio  Valley 
Electric  Ry.  Co.  v.  JJrumfield's  Adm'r, 
203  S.  W.  541,  180  Ky.  743.  And  an 
employ^  is  engaged  in  interstate  com- 
merce when  he  is  directly  engaged  in 
work  on  some  of  the  instrumentalities 
of  interstate  commerce,  such  as  repair 
of  the  road,  cars,  engines,  or  trains,  or 
in  recovering  trains  engaged  in  inter- 
state commerce.  Mitchell  v.  Louisville 
&  N.  R.  Co.,  194  HI.  App.  77. 

Operation  and  dispatch  of  trakia  and 
riding  thereon,. — A  freight  conductor  on 
a  round-trip  run  between  two  points  in 
the  state  held  not  engaged  In  interstate 
commerce,  within  Employers*  Liability 
Act,  while  on  a  train  on  his  return  trip 
devoted  solely  to  domestic  commerce,  be- 
cause his  train  on  the  trip  out  carried 
interstate  frefght.  Illinois  Cent,  R.  Co. 
y.  Peery,  37  S.  Ct.  122,  242  U.  S.  292, 
61  L.  Ed.  309,  reversing  judgment  Peery 
y.  Illinois  Cent.  R.  Co.,  143  N.  W.  724, 
123  Minn.  264,  and  150  N.  W.  382,  128 
Minn.  119. 

A  member  of  a  train  crew  held,  when 
injured,  not  employed  in  interstate  com- 
merce, within  federal  Employers'  Liabil- 
ity Act;  the  crew  not  having  been  called 
for  service,  but  for  their  own  conveni- 
ence being  in  their  caboose  while  being 
moved  by  a  local  transfer  train.  Pryor 
v.  Bishop,  234  F.  9,  148  C.  C.  A.  25. 

A  brakeman  on  a  train  containing 
cars  loaded  with  interstate  freight  is  en- 
gaged in  interstate  commerce,  within 
the  federal  Employers*  Liability  Act, 
though  the  train  runs  only  between  in- 
trastate points.  Waters  v.  Guile,  234 
F.  532.  148  C.  C.  A.  298. 

Where  a  railroad  was  engaged  in  in- 
terstate traffic  and  at  the  time  of  an  in- 
jury conductor  was  noting  cars  to  be 
made  up  into  trains  for  through  traf- 
fic, at  a  time  when  no  local  freights 
were  handled,  held,  that  such  conductor 
was  engaged  in  "interstate  commerce." 
Southern  Ry.  Co.  v.  Fisher  (Ala.)  74  So. 
580. 

A  railroad  clerk,  injured  on  railroad 
tracks  while  on  his  way  to  awaken  a 
train  crew  which  was  to  take  a  train 
from  one  point  in  the  state  to  a  point  in 
another  state,  is  not  directly  engaged  in 
interstate  commerce.  Mitchell  v.  Louis- 
ville &  N.  R.  Co.,  194  III.  App.  77. 

That  plaintiff  was  engagt^  in  inter- 
state commerce  is  prima  facie  proved 
by  uncontradicted  testimony  that  at 
such  time  plaintiff  was  encracrcd  as  em- 
ploy6  of  a  railroad  company  in  handling 
a  train  in  which  part  of  the  cars  were 
billed  from  a  point  in  one  state  to  a 
point  in  another  state.  Hunt  v.  Illinois 
Southern  Ry.  Co.,  196  111.  App.  589. 

A  freight  conductor,  who  had  been 
sleeping  in  a  caboose   while  off  duty, 
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held  not  engaged  in  service  in  interstate 
commerce,  within  the  terms  of  the  fed- 
eral Employers'  Liability  Act  at  time 
when  cars  were  propelled  against  the 
caboose  so  violently  as  to  injure  him. 
Bumstead  v.  Missouri  Pac.  Ry.  Co.,  162 
P.  347,  99  Kan.  589. 

A  freight  brakeman,  who  is  a  member 
of  a  crew  taking  a  train  from  a  point  in 
one  state  to  a  point  in  another  state,  is 
engaged  in  ^'interstate  commerce." 
HuU  V.  Philadelphia  &  R.  Ry.  Co.  (Md.) 
104  A.  274. 

A  motorman  who  daily  operated  a 
street  car  on  a  trip  wholly  within  one 
state,  and  at  tibe  end  of  the  trip  turned 
the  car  over  to  another  crew,  who  made 
a  trip  into  another  state,  was  engaged 
in  "interstate  commerce."  Nelson  v. 
Ironwood  &  B.  Ry.  &  Light  Co.  (Mich.) 
170  N.  W.  45. 

Where  a  brakeman  who  was  a  mem* 
ber  of  a  train  crew  engaged  indiscrimi- 
nately in  handling  interstate  and  intra- 
state freight  was  injured  while  going 
from  his  caboose  to  yard  ofEice  for  sup- 
plies for  the  caboose,  he  was  not  then 
employed  in  interstate  commerce.  Mc- 
Bain  v.  Northern  Pac.  Ry.  Co.,  160  P. 
654,  52  Mont.  578. 

A  locomotive  fireman,  who  on  Sun- 
day when  off  duty  went  to  railroad 
yards  to  transfer  his  tools  to  engine  used 
in  interstate  commerce,  and  was  killed 
by  locomotive  in  yards,  was  not  then 
engaged  in  interstate  commerce,  and  his 
administratrix  could  not  sue  under  fed- 
eral Employers*  Liability  Act.  Hansen 
V.  New  York  Cent  &  H.  R.  R.  R.  Co. 
(N.  J.)  103  A.  200. 

Freight  conductor  in  charge  of  local 
from  a  point  in  New  Jersey  to  a  point  in 
New  York,  held  engaged  in  interstate 
commerce.  McAuliffe  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  158  N.  Y. 
S.  922,  172  App.  Div.  597. 

Where  an  engine  of  an  intrastate  rail- 
road, after  moving  freight  and  milk 
trains,  was  ordered  to  a  certain  point 
and  then  to  another  point,  and  in  the 
last  trip  an  employ^  was  killed,  the 
employ^  was  not  engaged  in  interstate 
commerce,  although  the  freight  and  milk 
trains  may  have  contained  interstate 
shipments,  since  the  engine's  connection 
with  such  trains  had  ceased.  Hoag  v. 
Ulster  &  D.  R.  Co.  (Sup.)  164  N.  Y. 
S.  529,  177  App,  Div.  433. 

Where  a  railroad  employ^  was  injured 
while  in  a  caboose  entering  defendant's 
freight  yard  after  it  had  been  detached 
from  an  interstate  train,  recovery  might 
be  had  under  the  federal  Employers'  Li- 
ability Act,  since  the  interstate  trans- 
portation had  not  ended.  O'Neill  v.  Erie 
R.  Co.  (Sup.)  169  N.  Y.  S.  1008,  182 
App.  Div.  729. 

Whether  an  employ^,  injured  while 
aiding  in  putting  on  the  storage  track 
for  the  night  a  locomotive  after  it  had 
been  cleaned  and  supplied  with  water 
and  sand,  ready  for  the  next  day,  after 
coming  in  from  an  interstate  trip,  was 
then  "engaged  in  interstate  commerce^" 
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depends  on  whether  tJie  locomotive  was 
regularly  devoted  to  such  trip,  or  wheth- 
er, on  the  other  hand,  its  use  next  day 
was  undetermined  when  it  was  laid  up 
for  the  night.  Palermo  v.  Erie  R.  Co. 
(Sup.)  173  N.  Y.  S.  456. 

Employ^  on  train,  hauling  freight  to 
another  state,  though  another  crew 
would  have  taken  train  before  reaching 
state  line^  was  engaged  in  interstate 
commerce,  though  material  was  for  use 
by  railroad  in  repair  work  and  ia  DOt 
shown  to  have  been  intended  for  nse  on 
main  line.  Hein  v.  Great  Northern  R. 
Co.,  159  N.  W.  14,  34  N.  D.  440, 

Brakeman  injured  fan.  freight  car  con- 
signed to  a  point  in  another  state,  but 
which  was  being  taken  to  point  within 
the  state  to  compress  cotton,  and  com- 
pany were  engaged  in  interstate  com- 
merce. Chicago,  R.  I.  &  P.  Ry.  Go.  t. 
Hessenflow  (OkL)  170  P.  116L 

A  fireman  cm  an  interstate  train  as- 
sisting other  employ^  in  repairing  a 
water  spout  at  a  tank  where  his  engine 
must  then  take  water  was  within  his 
duties,  and  an  injury  while  so  engaged 
eomea  under  the  federal  liability  Act 
Texas  &  P.  Ry.  Co.  v.  Williams  (Tex. 
Civ.  App.)  200  S.  W.  1149. 

A  brakeman  on  an  interstate  train,  in- 
jured while  respotting  local  cars,  whidi 
were  necessarily  dislocated  when  his 
train  had  to  take  a  siding,  was  engaged 
in  "interstate  commerce."  Texas  &  F- 
Ry.  Co.  V.  Lester  (Ttex.  Civ.  App.)  207 
S.  W.  555. 

Express  measenger,  injured  while  on 
defendants  interstate  train,  held  en- 
gaged in  interstate  commerce.  Wesse- 
ler  V.  Great  Northern  Ry.  Co.,  155  P. 
1063,  90  Wash.  234,  rehearing  denied 
157  P.  461,  90  Wash.  234. 

The  federal  Employers'  Liability  Act 
held  not  to  apply  in  case  of  injury  to  an 
employ^  of  an  urban  railway,  where  he 
was  operating  a  car  confined  to  urban 
lines  and  not  carrying  interstate  pas- 
sengers or  traffic,  though  defendant  op- 
erated connecting  lines  engaged  in  in- 
terstate commerce.  Watts  v.  Ohio  Val- 
ley Electric  Ry.  Co.  (W.  Va.)  88  S.  B. 
659. 

An  electrical  engineer  employed  to 
instruct  railroad  motorman  in  inter- 
state business  was  engaged  in  interstate 
commerce.  Dumphy  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.)  95  S.  B.  863. 

CanttruoHon  and  repair  work  on  tooir 
"bedf  $tructure9  and  trocXra.—A  night 
watchman,  injured  while  guarding  tools 
and  material  for  the  erection  of  a  depot, 
held  not  engaged  in  interstate  commerce, 
though  such  depot  was  intended  to  be 
used  in  interstate  commerce.  New  Jotk 
Cent.  R.  Co.  v.  White,  37  S.  Ct  247, 
243  U.  S.  188,  61  L.  Ed.  667,  L.  R.  A. 
1917D.  1,  affirming  judgments  White  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  162 
N.  Y.  S.  1149,  169  App.  Div.  903  and 
110  N.  E.  1051,  216  N.  Y.  653. 

An  employe  of  an  interstate  rail^aj 
company  at  work  in  the  cutting  of  a 
tunnel  was  not  engaged  in  interstate 


Comuiieroe} 


CONSTITUTION 


Art.  1,  §  8,  cl.  3 


commerce,  as  the  tunnel  was  not  in  ait- 
ual  use  in  interstate  commerce.  Itay- 
mond  y.  Chicago,  M.  &  St.  P.  B.  Co.,  37 
S.  Ct.  268,  243  U.  S.  43,  61  L.  Ed.  583, 
affirming  judgment  233  F.  239,  147  C. 
C.  A.  245. 

A  telegraph  lineman,  erecting  poles  to 
be  used  in  directing  trains  of  a  company 
engaged  in  interstate  commerce,  is  em- 
ployed in  interstate  commerce.  Coal  & 
Coke  Ry.  Co.  v.  Deal,  231  F.  604,  145 
C.  C.  A.  490,  affirming  judgment  Deal 
V.  Coal  &  Coke  Ry.  Co.  (D.  C.)  215  F. 
285,  and  writ  of  error  granted  to  Su- 
preme Court  Coal  &  Coke  Ry.  Co.  t. 
Deal,  232  F.  1020,  146  C.  C.  A.  665. 

A  brakeman  on  a  work  train  picking 
up  rails  along  interstate  tracks  to  be 
used  at  other  points  on  the  interstate 
tracks  Is  "employed  in  interstate  com- 
merce." Canadian  Pac.  Ry.  Co.  v. 
Thompson,  232  F.  353, 146  C.  0.  A.  401. 

A  laborer  working  in  a  tunnel,  which, 
when  completed,  would  be  used  by  a 
railroad  company  engaged  in  inter  and 
intra  state  commerce  as  part  of  its 
line,  is  not  engaged  in  interstate  com- 
merce. Raymond  t.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  233  F.  239,  147  C.  C.  A. 
245. 

A  carpenter,  riding  on  a  train  which 
carried  the  equipment  for  repair  of  a 
bridge  used  by  railroad  company  in  in- 
terstate commerce,  is,  where  the  re- 
pairs were  to  be  made  by  him  engaged  in 
interstate  commerce.  Grand  Trunk 
Ry.  Co.  of  Canada  v.  Knapp,  233  F. 
950,  147  C.  O.  A.  624. 

Facts  held  not  to  show  that  a  rail- 
road carpenter,  on  his  way  to  repair  a 
chute,  was  employed  in  interstate  com- 
merce at  tbe  time  he  was  killed.  Kelly 
T.  Pennsylvania  R.  Co.,  238  F.  95,  151 
C.  C.  A.  171. 

A  section  man,  engaged  in  assisting 
a  surveyor  in  a  survey  made  to  improve 
the  curve  in  a  track  used  in  interstate 
commerce,  ist  employed  in  interstate 
commerce.  Southern  Ry.  Co.  v.  Mc- 
Guin,  240  F.  649,  153  C.  C.  A.  447. 

An  employ^,  engaged  in  repairing  a 
bridge  used  by  an  interstate  carrier  on 
its  main  line,  is  engaged  in  interstate 
commerce.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Hall,  243  F.  76,  155  C.  C.  A. 
606. 

In  action  under  federal  Employers' 
I/iabllity  Act  for  injury  sustained  while 
clearing  ditches  along  defendant  rail- 
road's tracks,  plaintiff's  testimony  that 
there  was  no  other  way  of  draining 
surface  water  from  tracks  is  competent 
to  establish  that  his  work  was  neces- 
sary to  safe  interstate  transportation. 
Louisville  &  N.  R.  Co.  v.  Biankenship 
(Ala.)  74  So.  960. 

Railroad  employ^  engaged  in  clearing 
out  ditches  along  defendant  railroad's 
main  line  which  was  used  for  interstate 
commerce  held  engaged  in  interstate 
commerce.    Id. 

Bridge  repairer  in  employ  of  road  en- 
gaged in  interstate!  commercei,  idUed 
while  engaged  in  work  necessary  for  the 


repair  of  a  bridge,  held  engaged  in  in- 
terstate commerce.  Long  v.  Lusk 
(Ark.)  186  S.  W.  601. 

Cause  of  action  for  wrongful  death, of 
section  hand  killed  while  repairing 
track  used  in  interstate  commerce  is 
within  federal  Employers'  Liability  Act. 
Treadway  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  191  S.  W.  930,  127  Ark.  211. 

Railroad  track  used  indiscriminate- 
ly in  both  interstate  and  intrastate  com- 
merce is  an  instrumentality  of  inter- 
state commerce,  and  those  engaged  in 
its  repair  are  engaged  in  inti^rstate  com- 
merce. Southern  Pac.  Co.  v.  Industrial 
Accident  Commission  of  State  of  Cali- 
fornia (Cal.)  161  P.  1139. 

EHectric  lineman,  killed  while  remov- 
ing an  overhead  telephone  wire  from  a 
trolley  wire  so  that  cars  on  electric 
railway  constituting  part  of  interstate 
system  might  be  operated,  was  engaged 
in  interstate  commerce,  and  state  indus- 
trial accident  commission  was  without 
jurisdiction  to  make  an  award.  South- 
ern Pac.  Co.  V.  Industrial  Accident 
Commission  of  State  of  California 
(Cal.)   161  P.  1143. 

Servant  injured  while  working  on 
main  power  line  carrying  alternating 
current  to  substations  which  converted 
it  to  direct  current  for  operating  cars 
in  interstate  commerce  was  not  injur- 
ed in  "interstate  commerce";  his  em- 
ployment being  too  remote.  Southern 
Pac.  Co.  V.  Industrial  Ace.  Commission 
(Cal.)  171  P.  1071,  certiorari  denied 
Same  v.  Industrial  Accident  Commis- 
sion of  State  of  California,  38  S.  Ct. 
582,  247  U.  S.  516,  62  L.  Ed.  1244. 

Railway  section  hand,  engaged  in  in- 
specting and  repairing  track  used  in 
interstate  commerce,  as  well  as  remov- 
ing old  rails  from  the  side  thereof,  held 
engaged  in  interstate  commerce.  Den- 
ver &  R.  G.  R.  Co.  V.  Da  Vella  (Colo.) 
165  P.  254. 

Whether  section  foreman  on  track 
used  in  interstate  commerce  was  em- 
ployed therein"  when  injured  would  de- 
pend on  work  he  was  actually  engaged 
in  when  injured,  regardless  of  whether 
he  accomplished  such  work.  Atlantic 
Coast  Line  R.  Co.  v.  Tomlinson  (Ga. 
App.)  94  S.  E.  909. 

Laborer,  employed  on  fill  which  when 
completed  was  intended  to  support 
tracks  of  railroad  engaged  in  intrastate 
and  interstate  commerce,  was  not  "em- 
ployed in  interstate  commerce."  Kin- 
zell  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Idaho)  171  P.  1136,  certiorari  granted 
39  S.  Ct.  6,  63  L.  Ed.  — . 

Carpenter  employed  by  interstate  and 
intrastate  carrier  in  building  forms  in- 
to which  concrete  was  to  be  poured  to 
form  retaining  walls,  and  injured  by 
sawdust  flying  into  his  eye,  held  not 
engaged  in  interstate  commerce,  and  en- 
titled to  recover  compensation  under 
State  Compensation  Law.  Dickinson  v. 
Industrial  Board  of  Illinois,  117  N.  E. 
438,  280  111.  342. 

Death  of  painter  struck  by  interstate 
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train  while  trying  to  remove  from  the 
track  a  speeder  on  which  he  went  after 
pakit,  held  not  covered  by  the  federal 
Employers'  Liability  Act,  §  1  (Comp. 
St.  1916,  §  8657).  Jackson  v.  Indus- 
trial Board  of  Illinois,  117  N.  E.  705, 
280  lU.  526. 

The  repair  of  the  main  track  of  an 
interstate  railroad  and  bringing  materi- 
als to  the  place  of  repair  for  that  pur- 
pose held  to  be  matters  coming  within 
the  federal  Employers'  Liability  Act. 
Godby  V.  Wilson,  203  111.  App.  612. 

The  work  of  taking  material  to  the 
place  where  it  is  to  be  used  to  repair 
and  improve  an  interstate  railroad  is  a 
part  of  the  work  of  improvement,  and 
one  carrying  material  to  be  used  in  re- 
pairing or  in  keeping  in  suitable  condi- 
tion an  instrumentality  of  interstate 
commerce  is  engaged  in  such  commerce. 
Warren  v.  Jackson,  204  111.  App.  570. 

The  removal  of  old  rails  spread  along 
the  track  from  which  they  had  been 
taken  and  replaced  by  new  rails  in  re- 
pair of  a  railroad  engaged  in  interstate 
commerce  is  a  part  of  interstate  com- 
merce, whether  removed  at  once  on  be- 
ing replaced  by  the  new  rails  or  later. 
Kusturin  v.  Chicago  &  A.  R.  Co.,  209 
111.  App.  55. 

An  engineer  in  charge  of  the  opera- 
tion of  a  steam  crane,  which  is  used  for 
hoisting  concrete  and  pouring  it  into 
forms  for  a  retaining  wall  and  for 
shifting  the  forms,  the  retaining  wall 
forming  a  support  for  material  used  to 
elevate  a  part  of  a  track  in  a  city's  lim- 
its over  whicli  passes  a  division  of  a 
railroad  which  connects  with  other  di- 
visions of  the  railroad  running  into 
other  states,  is  not  engaged  in  inter- 
state commerce,  so  as  to  come  under  the 
federal  Employers'  Liability  Act 
Klomp  V.  Chicago,  M.  &  St  P.  Ry.  Co., 
210  111.  App.   375. 

Railroad  employ (5  engaged  in  main- 
taining tracks,  bridges,  etc.,  in  proper 
condition  after  they  have  become  instru- 
mentalities in  interstate  commerce,  and 
during  their  use  as  such,  is  engaged  in 
interstate  commerce,  though  they  are 
also  used  in  intrastate  commerce.  Nar- 
ey  V.  Minneapolis  &  St.  L.  R.  Co.  (Iowa) 
159  N.  W.  230. 

Conductor  of  work  train  unloading 
ties  to  repair  track  used  for  interstate 
traffic  is  employed  in  interstate  traffic 
although  at  the  time  of  the  accident  he 
was  not  engaged  in  distributing  tieSi 
but  was  returning  from  work  in  charge 
of  such  train,  and  although  such  train 
be  operated  along  a  route  wholly  within 
one  state.  Eley  v.  Chicago  Great  West- 
ern li.  Co.  (Iowa)  166  N.  W.  739. 

Railroad's  lineman  who,  when  injured 
by  derailing  of  gasoline  car,  was  pro- 
ceeding along  track  to  work  of  straight- 
ening telegraph  poles,  along  ric^ht  of 
way,  used  by  railroad  in  operation  of 
trains,  intra  and  inter  state,  was  injur- 
ed in  employment  connected  with  inter- 
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state  commerce.    Brier  v.  Chicago,  R.  L 
&  P.  Ry.  Co.  (Iowa)  168  N.  W.  339. 

Where  a  railroad  employ^  was  in- 
jured while  painting  a  bridge  used  for 
interstate  commerce,  the  railroad  and 
employ^  were  employed  in  interstate 
commerce.  Louisville  &  N.  B.  Co.  t. 
Netherton,  193  S.  W.  1035,  175  Ky. 
159. 

A  section  hand  engaged  in  repair  of 
track  of  interstate  carrier  held  employ- 
ed in  interstate  commerce.  LouisYiUe 
&  N.  R.  Co.  V.  Williams'  Adm'r,  194 
S.  W.  920,  175  Ky.  679,  modification  of 
opinion  granted  197  S.  W.  455. 

If  old  ties  were  being  thrown  over  in- 
terstate railway's  embankment  or  fill  to 
strengthen  it  for  use  in  transportation, 
railway's  servant,  when  injured  in  such 
work  was  engaged  in  interstate  trans- 
portation, or  in  work  so  dosdy  related 
as  to  be  practically  a  part  of  it.  Ohio 
Valley  Electric  Ry.  Co.  v.  Bnimfield'a 
Adm'r,  203  S.  W.  541,  180  Ky.  743. 

A  railroad  employ^  injured  while  on 
tracks  on  his  way  to  repair  dweiliug  of 
general  manager  was  not  at  the  tim« 
employed  in  interstate  conmicrce.  Wal- 
den  V.  Cumberland  R.  Co.,  203  S.  W. 
854,  181  Ky.  100. 

Member  of  a  section  gang,  who  left 
the  place  where  he  had  been  employed 
on  track  under  orders  of  foremim  to 
meet  him  at  certain  station  with  hand 
car,  held  employed  in  interstate  com- 
merce. Williams'  Adm'r  v.  Chefiapeake 
&  O.  Ry.  Co.,  204  S.  W.  292, 181  Ky. 
313. 

Railroad  employ^,  whose  work  con- 
sisted in  taking  care  of  camp  car  used 
by  bridge  carpenters,  and  cocking  meals 
for  them,  injured  in  collision  while 
cooking  in  camp  car  placed  on  side 
track,  was  engaged  in  interstate  com- 
merce. Philadelphia,  B.  &  W.  R.  Ca 
V.  Smith  (Md.)  103  A.  945.  certiorari 
granted  39  S.  Ct.  6,  63  L.  Ed.  — • 

A  lineman  employed  for  a  year  in  re- 
pairing wires  in  several  states  for  op- 
erating trains,  when  injured,  construct- 
ing phone  wires  on  poles  carrying  in- 
terstate commerce,  between  a  station 
and  transfer  point  handling  local  and 
interstate  traffic,  may  recover  under  the 
federal  Employers'  Liability  Act  Col- 
lins V.  Michigan  Cent  R.  Co!  (Mich.) 
159  N.  W.  535. 

Employ^  of  electric  railway  which 
transported  interstate  shipments  held 
engaged  in  "interstate  commerce,"  when 
injured  boarding  car  on  which  track- 
fixing  crew  of  which  he  was  a  member 
rode.  Cholerton  v.  Detroit,  J.  &  C.  BJ- 
(Mich.)  165  N.  W.  606. 

A  timekeeper  of  a  gang  of  workmen 
repairing  a  track  used  in  interstate  com- 
merce, who  was  killed  while  crossing 
the  tracks  on  his  way  to  telpgraph  « 
report  to  roadmaster,  was  engaged  m 
interstate  commerce  at  the  time  of  the 
accident,  although  it  occurred  after  men 
had  ceased  work ;  the  sending  of  the 
telegram  being  a  part  of  the  work,  and  A 
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necessary  duty  which  could  not  be  per- 
formed while  men  were  working.  Cre- 
celius  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Mo.)  205  S.  W.  181. 

A  carpenter,  killed  while  repairing  a 
railroad  pump  house  and  pumping  sta- 
tion used  in  interstate  commerce,  was 
engaged  therein.  Newkirk  v.  Pryor 
(Mo.  App.)  183  S.  W.  682. 

Section  hand  in  service  of  interstate 
carrier,  hurt  while  repairing  track  to 
scales  on  which  cars  destined  to  other 
states  were  weighed,  was  engaged  in  in- 
terstate commerce.  Dowell  v.  Wabash 
Ry.  Co.  (Mo.  App.)  190  S.  W.  939. 

A  carpenter  injured  while  riveting  a 
stovepipe  for  a  stove  to  be  used  in  a 
roundhouse,  where  engines  engaged  in 
interstate  commerce  were  sheltered,  was 
not  "engaged  in  interstate  commerce." 
Dunn  V.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)   190   S.  W.  966. 

Where  a  railroad  carpenter  was  kill- 
ed by  train  as  he  went  across  the  track 
to  buy  a  newspaper,  he  was  not  then 
engaged  in  interstate  commerce.  Illi- 
nois Cent  R.  Co.  v.  Archer,  74  So.  135, 
113  Miss.  158. 

A  railroad  laborer,  loading  sand  and 
gravel  on  cars  for  use  in  repairing  de- 
fendant railroad's  interstate  roadbed, 
held  not  engaged  in  interstate  com- 
merce. Yazoo  &  M.  y.  R.  Co.  v.  Hous- 
ton (Miss.)  75  So.  690. 

A  worker,  constructing  a  railroad  sta- 
tion used  for  both  interstate  and  intra- 
state traffic,  is  engaged  in  the  former, 
so  as  to  bring  his  case,  if  injured,  with- 
in the  exclusive  operation  of  the  federal 
Employers'  Liability  Act.  Chrosciel  v. 
>>w  York  Cent.  &  H.  R.  R.  Co.  (Sup.) 
159  N.  Y.  S.  924,  174  App.  Div.  175. 

A  plumber,  employed  in  the  mainte- 
nance of  ways  department  of  an  inter' 
state  carrier,  who  was  repairing  pipes 
in  a  station,  and  was  killed  by  a  train 
while  crossing  trades  in  the  course  of 
his  employment,  was  entitled  to  no  com- 
pensation, since  he  was  engaged  in  in- 
terstate commerce.  Vollmers  v.  New 
York  Cent.  R.  Co.  (Sup.)  167  N.  Y.  S. 
426,  180  App.  Div.  60. 

Where  railroad  company,  whose 
tracks  were  wholly  within  state,  main- 
tained private  spur  track  at  expense  of 
owner,  over  which  it  hauled  freight 
cars  to  owner's  premises,  laborer  re- 
pairing spur  track  was  not  engaged  in 
interstate  commerce,  notwithstanding 
railroad  sometimes  hauled  interstate 
freight  over  track.  In  re  Liberti  (Sup.) 
167  N.  Y.  S.  478,  180  App.  Div.  90. 

A  carpenter,  employed  in  repairing 
coal  chutes,  through  which  coal  passed 
to  interstate  locomotives,  was  not  en- 
gaged in  interstate  commerce,  so  as  to 
prevent  the  award  of  compensation  to 
his  minor  children,  under  Workmen's 
Compensation  Law.  Gallagher  v.  New 
York  Cent.  R.  Co.  (Sup.)  167  N.  Y.  S. 
480,  180  App.  Div.  88. 

Where  servant  at  specific  orders  of 
foreman  was  carrying  cross-ti^s  to  re- 
pair track  used  by  master  in  interstate 


commerce  and  to  be  used  immediately 
on  being  repaired  by  waiting  train,  he 
v^as  engaged  in  interstate  commerce. 
Cherry  v.  Atlantic  Coast  line  R.  Co. 
(N.  C.)  93  S.  E.  783. 

Section  man  on  railroad  engaged  in 
interstate  commerce  who  arrived  at 
place  of  work  before  time  for  beginning 
actual  work,  and  who  was  killed  by  a 
work  train  before  that  time,  was  em- 
ployed in  interstate  commerce.  Stool 
V.  Southern  Pac.  Co.,  172  P.  101,  88 
Or.  350. 

Railroad  section  hand,  injured  while 
assisting  foreman  of  section  crew  in  tak- 
ing ties  to  stack  near  toolhouse,  was 
not  injured  in  interstate  commerce, 
though  branch  road  on  which  ties  were 
afterwards  used  was  employed  by  road 
in  handling  interstate  freight.  Missou- 
ri, K.  &  T.  Ry.  Co.  of  Texas  v.  Watson 
(Tex.  Civ.  App.)  195  S.  W,  1177. 
'  A  railroad  employ^  repairing  a  track 
used  by  trains  engaged  in  interstate 
commerce  is  engaged  in  interstate  com- 
merce. Perez  v.  Union  Pac.  R.  Co. 
(Utah)  173  P.  236. 

A  railroad  employ^  assisting  in  re- 
moving discarded  rails  to  scrap  pile 
after  other  employes  had  detached  rails 
from  the  track  is  not  engaged  in  inter- 
state commerce,  although  the  men  who 
detached  rails  worked  under  same  fore- 
man and  helped  in  removing  rails  to 
scrap  pile.    Id. 

Where  plaintiff  employ^  was  injured 
while  repairing  a  roundhouse  wall  of  de- 
fendant railroad,  a  portion  of  which  fell 
upon  him,  plaintiff  was  not  engaged  in 
interstate  commerqe.  Castonguay  v. 
Grand  Trunk  Ry,  (Vt.)  100  A.  908. 

An  employ^,  injured  while  building 
a  scaffold  for  painting  a  railroad  freight 
shed,  is  not  engaged  in  an  act  so  di- 
rectly connected  with  interstate  com- 
merce as  to  form  a  part  thereof.  KiUes 
V.  Great  Northern  Ry.  (Wash.)  161  P. 
69. 

The  foreman  of  a  bridge  gang,  killed 
in  a  collision  while  riding  on  a  gaso- 
line car  after  unloading  concrete  tiles 
to  be  used  in  the  future  in  replacing 
wooden  culverts  in  a  railroad  track,  wsTs 
not  engaged  in  "interstate  commerce." 
Morrison  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.   (Wash.)   175  P.  325. 

The  fact  that  concrete  tiling  to /be 
used  in  replacing  wooden  culverts  in 
a  railroad  track  had  been  shipped  from 
another  state  did  not  impress  it  with  an 
interstate  character  so  as  to  make  the 
unloading  thereof  shortly  after  its  ar- 
rival a  part  of  interstate  transporta- 
tion.   Id. 

Employ^  of  interstate  carrier  working 
on  abutment  of  steel  bridge  to  take 
pftice  of  trestle,  and  not  repairing  tres- 
tle nor  otherwise  at  work  on  it,  is  not 
within  federal  Employers'  Liability  Act. 
McKee  v.  Ohio  Valley  Electric  Ry.  Co. 
(W.  Va.)  88  S.  E.  616. 

Where  a  railroad  section  repair  hand 
was  peeling  ties  intended  for  use  in  de- 
fendant's interstate  roadbed   when  in- 
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jured,  he  was  not  engaged  in  interstate 
commerce.  Karras  v.  Chicago  &  N.  W. 
Ry.  Co.,  162  N.  W.  923,  166  Wis.  578. 

Repair  of  rolling  ttock  and  work  in 
or  about  shops,  round  houses,  and  other 
structures,— K  machinist's  helper,  mak- 
ing repairs  on  an  engine  used  for  in- 
trastate and  interstate  traffic,  held  not 
employed  in  interstate  commerca  Min- 
neapolis &  St.  L.  R.  Co.  V.  Winters,  37 
S.  Ct.  170,  242  U.  S.  353,  61  L.  Ed. 
358,  Ann.  Oas.  1918B,  54,  affirming 
judgment  Winters  v.  Minneapolis  &.  St. 
L.  R.  Co.,  155  N.  W.  1103,  131  Minn. 
496. 

An  engine  of  a  railroad  company  lo- 
cated within  a  state,  which  used  it  in* 
discriminately  to  haul  interstate  and  in- 
trastate shipments,  held  an  instrumen- 
tality of  interstate  commerce.  Chicago, 
K.  &  S.  Ry.  Co.  Y.  Kindlesparker,  234 
F.  1,  148  C.  C.  A.  17. 

An  engine  devoted  to  interstate  com- 
merce held  not  withdrawn  from  inter- 
state commerce  when  being  repaired,  and 
a  repairer  injured  might  sue  under  the 
federal    Employers'    Liability   Act.    id. 

A  car  repairer,  employed  by  an  inter- 
state carrier,  who  was  injured  while 
working  on  a  car  belonging  to  another 
interstate  carrier,  and  which  must  be 
returned  in  interstate  commerce,  is  not 
"engaged  in  interstate  commerce."  Cen- 
tral R.  Co.  of  New  Jersey  v.  Paslick, 
239  F.  713,  152  C.  C.  A.  547. 

Eyidence  held  to  show  that  the  bolt 
upon  which  plaintiff  was  working  <vhen 
injured  was  put  on  a  particular  engine 
engaged  in  interstate  commerce.  Atlan- 
tic Coast  line  R.  Co.  v.  Woods  (C.  O. 
A.)  252  F.  428. 

An  engine  regularly  hauling  interstate 
passenger  trains  was  used  in  interstate 
commerce  when  taken  out  of  a  train  in 
order  that  a  bolt  might  be  repaired, 
being  placed  in  the  shop  and  sent  out 
upon  the  same  day  on  its  regular  run, 
and  the  railroad's  employ^,  injured  in 
doing  the  work,  was  injured  while  em- 
ployed in  interstate  commerce.    Id. 

Employ^,  operating  pumping  station 
furnishing  water  to  Womotives  engaged 
in  interstate  and  intrastate  commerce, 
held  within  the  federal  Employers*  Lia- 
bility Act.  Roush  V.  Baltimore  &  O.  R. 
Co.  (D.  C.)  243  F.  712. 

Employ^,  pumping  water  into  tank 
for  use  of  engines  engaged  in  interstate 
commerce,  held  engaged  in  such  com- 
merce, where  such  use  of  the  water  is 
not  dependent  on  any  remote  possibil- 
ity. Collins  V.  Erie  R.  Co.  (D.  C.)  245 
F.  811. 

Railroad  held  not  liable  under  the 
federal  Employers*  Liability  Act  to  serv- 
ant injured  while  repairing  car  which 
for  a  week  prior  to  and  for  some  time 
after  the  accident  was  not  used  out- 
side the  state.  Loveless  v.  Louisville 
&  N.  R.  Co.  (Ala.)  75  So.  7. 

A  member  of  a  repair  gang  employed 
by  a  railroad  company  to  make  light  re- 
pairs upon  cars  side-tracked  in  a  yard 
used  for  interstate  and  intrastate  com* 
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merce,  killed  while  paasing  from  one 
car  to  the  other,  was  engaged  in  "inter- 
state commerce."  Southern  Pac  Go.  ?. 
Industrial  Accident  Commission  (GaL) 
175  P.  453. 

A  watchman  of  railroad  ahoi»  where 
engines  used  in  interstate  commerce 
were  repaired  held  not  engaged  in  ^'in- 
terstate  commerce."  Wabash  Ry.  Co. 
y.  Industrial  Commission  (III)  121  N. 
E.  569. 

A  railroad's  roundhouse  employ^  la 
employed  in  interstate  commerce  while 
preparing  an  engine  for  an  interstate 
trip.  Narey  v.  Minneapolis  &  St  L. 
R.  Co.  (Iowa)  159  N.  W,  230. 

Car  repairer,  on  car  which  had  been 
used,  though  not  exdusively,  in  inter- 
state commerce,  could  not  be  said  to  be 
engaged  in  interstate  commerce  while 
repairing  it  on  repair  track.  Deifen- 
baugh  V.  Union  Pac  R.  Co.,  171  P.  647, 
102  Kan.  569. 

A  railroad's  painter,  using  a  paint  gun 
to  paint  engines  and  cars  used  in  inter- 
state transportation,  was  engaged  in 
interstate  commerce.  Baltimore  &  0. 
R.  Co.  y.  Branson,  98  A.  225,  128  Md. 
678. 

Car  repairer  employed  at  defendant's 
machine  shop  in  the  state,  and  directed 
to  remedy  a  defectively  loaded  car  which 
had  arrived  from  another  state,  and 
killed  when  standards  broke  and  be  was 
thrown  to  ground,  could  not  recover  un- 
der the  federal  Employers'  Liability 
Act.  Hooks  y.  New  Orleans  &  N.  E. 
R.  Co.  (Miss.)  72  So.  147. 

Railroad  yardmaster  engaged  in  tak- 
ing an  injured  engine  to  a  roundhouse 
for  repairs  after  removing  it  from  an 
interstate  train  which  then  proceeded 
on  its  way,  was  engaged  in  interstate 
commerce.  Spaw  y.  Kansas  City  Te^ 
minal  Ry.  Co.,  201  S.  W.  927,  198  Mo. 
App.  552. 

Laborer,  fatally  injured  while  clean- 
ing soot  from  boiler  in  railroad's  power 
plant,  generating  electricity  for  opera- 
tion of  trains  on  one  railroad  wholly  in 
New  York  and  on  another  partly  in 
New  York  and  partly  in  New  Jersey, 
was  engaged  in  interstate  commerce,  so 
that  the  Industrial  Commission  had  no 
jurisdiction  to  make  award.  Gnida  v. 
Pennsylvania  R.  Co,  (Sup.)  171  N.  Y- 
S.  285. 

Where  a  railroad  employ^  at  the  time 
of  the  injury  was  engaged  in  repairing 
a  car  customarily  used  and  to  be  then 
presently  used  in  trains  hauling  inte^ 
state  freight,  he  was  engaged  in  "^' 
terstate  commerce."  King  v.  Norfolk  A 
S.  R.  Co.  (N.  C.)  97  S.  B.  29. 

A  division  foreman  of  an  interstate 
carrier,  engaged  in  superintending  nee* 
essary  ''running  repairs'*  on  engines  and 
cars  and  in  conveying  shifts  to  and  from 
work  on  a  gasoline  motorcar,  injur^ 
when  car  ran  into  a  cow  qn  track,  was 
not  ^'engaged  in  interstate  commerce'' 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Tm« 
(Okl.)  176  P.  758. 
'  Proof  that  railroad  employ^  was  is* 
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jared  while  repairinir  a  looomotive  used 
in  interstate  commerce  and  taken  from 
line  tracks  and  placed  'in  roundhoase 
was  insufficient  to  show  that  rights  of 
parties  were  controlled  by  federal  Em- 
ployers' Liability  Act.  Chicago^  R.  I. 
&  P.  Ry.  Co.  T.  Cronin  (Okl.)  176  P. 
919. 

If  railroad  car  on  which  repairer  was 
working  when  he  was  killed  was  to  be 
returned  to  state  service  after  repairs, 
state  law  fixed  rights  and  duties  of  rail- 
road and  repairer's  administratrix ;  but 
if  the  car  was  to  be  used  in  interstate 
commerce,  federal  Employers'  Liability 
Act  fixed  rights  and  duties  of  railroad 
and  administratrix  of  its  car  repairer 
killed  while  working  on  the  car.  Cook 
▼.  Southern  Ry.  Co.  (S.  C.)  96  S.  B. 
148. 

Plaintiff,  injured  whilef  engaged  in 
repairing  a  passenger  engine  which  be- 
fore injury  had  been  used  exclusively 
In  interstate  commerce,  and  was  so  used 
aft^r  repair,  held  engaged  in  interstate 
commerce.  Kuchenmeister  v.  Los  An- 
geles &  S.  L.  R.  Co.  (Uteh)  172  P.  726. 

Employ^  in  raili'oad  machine  shop 
pushing  a  carload  of  lumber  loaded  in 
state  for  the  shop,  but  intended  for 
building  and  repairing  cars  .to  be  used 
partly  in  interstate  traffic,  was  not  en- 
gaged in  interstate  commerce  within 
Workmen's  Compensation  Act,  S  62. 
Bamett  v.  Coal  &  Coke  Ry,  Co.  (W. 
Va.)  94  S.  E.  150. 

Where  a  car  repairer  was  injured 
while  repairing  cars  employed  solely  in 
interstate  commerce,  his  rights  must  be 
determined  under  the  laws  of  the  United 
States  and  not  of  state  of  the  forum, 
or  of  that  where  accident  occurred. 
Smigiel  v.  Great  Northern  Ry.  Co. 
(Wis.)  160  N.  W.  1057. 

Work  on  or  about  atanding  cara  or 
Ioootnoi%ve8,—A  railroad  employ^,  who 
cleaned  and  iced  intrastate  and  inter- 
state cars,  and  who  was  proceeding  to 
get  the  ice  when  injured,  was  not  en- 
gaged in  interstate  commerce,  for  he  was 
not  so  employed  in  interstate  commerce 
as  to  be  practically  a  part  of  it.  South- 
ern Ry.  Co.  V.  Pitchford  (C.  C.  A.)  253 
F.  736. 

A  brakeman,  injured  unloading  a  bar- 
rel from  an  interstate  train  shipped 
from  a  foreign  state,  was  injured  in  in- 
terstate commerce.  Western  Ry.  of  Al- 
abama V.  Mays  (Ala.)  72  So.  641. 

A  watchman  in  a  railroad  yard  con- 
taining some  cars  loaded  with  interstate 
freight,  who  is  lolled  by  being  run  over 
by  cars,  is  not  engaged  in  interstate 
commerce,  if  not  at  that  time  inspecting 
or  guarding  cars  loaded  with  interstate 
freight  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Industrial  Board  of  Illinois,  113  N.  E. 
80,  273  lU.  528. 

Service  of  car  in  interstate  commerce 
held  not  completed  when  it  became  nec- 
essary to  move  it  in  partly  unloaded 
condition.  Wagner  v.  Chicago,  R.  I, 
&  P.  Ry.  Co.,  115  N.  E.  201,  277  III. 
114. 


Where  freight  cars  from  railroads  en- 
gaged in  interstate  commerce  are  receiv- 
ed by  defendant,  who  participates  in  the 
transportation  to  destination,  and  where 
defendant  moved  a  car  to  be  weighed  for 
the  purpose  of  determining  the  net 
weight  of  an  interstate  load,  and  where 
there  was  no  proof  that  the  car  being 
weighed  had  been  withdrawn  from  serv- 
ice in  interstate  commerce,  held,  that 
the  moving  of  such  car  is  a  part  of  the 
interstate  commerce  in  which  defendant; 
is  engaged.  Curran  v.  Chicago  Short 
Line  Ry.  Co.,  198  111.  App.  154. 

Plaintiff  servant,  injured  while  help- 
ing to  remove  from  a  freight  car  steel 
rails  being  hauled  over  main  lines  of  de- 
fendant railroad  running  from  Chicago 
to  Omaha,  and  which  when  distributed 
were  to  be  substituted  for  rails  being 
removed,  was  engaged  in  "interstate 
commerce."  Reed  v.  Dickinson  (Iowa) 
169  N.  W.  673. 

Plaintiff  employed  as  pan  puller  in 
defendant's  yard  and  in  pit  used  for 
dumping  ashes  from  engines  used  in 
interstate  commerce,  though  injured  by 
yard  engine,  held  to  be  then  engaged  in 
interstate  commerce.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Clarke,  185  S.  W. 
94,  169  Ky.  662. 

Where  defendant  railroad  was  engaged 
in  interstate  commerce,  and  decedent 
was  injured  while  working  on  an  inter- 
state train  which  was  temporarily  stop- 
ped in  a  yard  which  was  exclusively  us- 
ed for  interstate  trains,  he  was  at  the 
time  actually  employed  by  defendant  in 
interstate  commerce.  Norfolk  &  W.  Ry. 
Co.  V.  Short's  Adm'r,  188  S.  W.  786, 
171  Ky.  647.  ^ 

An  employ^  may  have  duties  involv- 
ing both  interstate  and  intrastate  com- 
merce, and  where  plaintiff,  regularly 
employed  in  replacing  old  rails,  was, 
when  accident  occurred,  loading  old 
rails  lying  on  right  of  way,  he  was  not 
then  engaged  in  interstate  commerce. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Hansford,  190  S.  W.  690,  173  Ky.  126. 

A  servant,  employed  to  provide  coal 
and  water  for  locomotives  and  to  aid  in 
moving  them  about  the  yards  while  on 
their  way  from  Ohio  to  Michigan  or 
from  Michigan  to  Ohio,  held  employed 
in  interstate  commerce.  Guy  v.  Cincin- 
nati Northern  R.  Co.  (Mich.)  166  N.  W. 
667,  certiorari  denied  Cincinnati  North- 
ern R.  Co.  V.  Guy,  38  S.  Ct.  336,  246 
U.  S.  668,  62  L.  Ed.  930. 

Plaintiff  employ^  in  bridge  gang,  in- 
jured while  unloading  defendant  rail- 
way's bridge  piling  from  car  which  had 
been  switched  from  one  to  another  of 
defendant's  tracks  within  its  yards,  held 
not  engaged  in  "interstate  commerce." 
Southern  Ry.  Co.  v.  Maxwell,  77  So. 
905,  117  Miss.  62. 

A  servant  engaged  in  wheeling  bricks 
from  freight  car  on  siding  to  freight 
terminal  in  course  of  construction  was 
not  engaged  in  "interstate  commerce," 
when  injured  through  the  negligence  of 
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a  fellow  servant.    Matti  ▼.  Chicago,  M. 
&  St.  P.  Ry.  Go.  (Mont.)  176  P.  154. 

As  a  car  engaged  in  interstate  com- 
merce lost  its  character  as  an  interstate 
commerce  car  from  the  instant  its  car- 
go was  discharged  until  the  railroad  by 
word  or  act  manifested  an  intention  to 
again  use  it,  an  employ^,  injured  by  the 
car  while  it  was  empty  and  awaiting 
orders,  could  not  recover  under  tVip  fed- 
eral Employers'  Liiability  Act.  Moran 
V.  Central  R.  Co.  of  New  Jersey,  96  A. 
1023,  88  N.  J.  Law,  730. 

A  railway  engaged  in  interstate  com- 
merce is  liable  for  the  death,  caused  by 
negligence,  of  one  employed  in  cleaning 
out  ash  pits  into  which  ashes  from  both 
interstate  and  intrastate  locomotives  are 
dumped.  Grybowski  v.  Erie  R.  Co.  (N. 
J.  Err.  &  App.)  98  A.  1085,  affirming 
judgment  (Sup.)  95  A.  764,  88  N.  J. 
Law,  1. 

Coal  shoveler  employed  to  coal  en- 
gines, killed  by  negligence  of  hostler  in 
charge  of  switching  engine,  a  fellow 
servant,  during  day  when  engine  had 
been  engaged  only  in  moving  cars  en- 
gaged in  interstate  commerce,  was  not 
himself  ''engaged  in  interstate  com- 
merce." Giovio  V.  New  York  Cent.  R. 
Co.  (Sup.)  162  N.  Y.  S.  1026,  176  App. 
Div.  230. 

A  hostler  employed  by  an  interstate 
carrier,  who  was  injured  while  going 
home  from  work  shortly  after  fitting  out 
an  engine  for  use  in  interstate  com- 
merce, was  employed  in  interstate  com- 
merce. Hinson  v.  Atlanta  &  C.  Air 
Line  Ry.  Co.  (N.  C.)  90  S.  B.  772. 

Where  a  locomotive  was  habitually 
and  exclusively  used  in  interstate  train 
movements,  and  not  designated  for  any 
intrastate  or  mixed  use,  an  employ^ 
working  upon  it  was  engaged  in  inte^ 
state  commerce.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Morgan,  201  S.  W.  128, 
139  Tenn.  27. 

Where  an  engine  had  been  specifically 
designated  for  a  certain  interstate  train, 
and  a  hostler  was  told  to.  fire  and  pre- 
pare the  engine  for  such  train,  and  while 
doing  so  was  injured,  he  was  engaged 
in  interstate  commerce.    Id. 

The  operator  of  a  hoist  used  to  load 
rails  on  flat  cars,  after  workmen  had 
removed  them  from  the  ties  and  laid 
new  rails,  was  engaged  in  repair  of 
tracks,  and,  where  the  road  operated  in 
two  states,  was  engaged  in  interstate 
commerce.  Hargrove  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.  (Tex.  Civ.  App.)  202  S.  W. 
188. 

Where  lumber  is  loaded  in  a  box  car 
in  one  state  and  is  shipped  to  another 
state  to  be  used  in  the  manufacture  of 
doors  for  grain  cars  designed  for  the 
handling  of  interstate  shipments  of 
grain,  an  employ^  who  unloaded  the 
lumber  in  the  latter  state  is  engaged 
in  "interstate  commerce."  Gulf,  O.  & 
S.  F.  Ry.  Co.  V.  Drennan  (Tex.  Civ. 
App.)  204  S.  W.  691. 

Icing   a   refrigerator   car   to   receive 
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fruit  for  another  state  is  an  initial 
movement  after  which,  in  switching,  the 
car  is  engaged  in  interstate  commerce, 
so  as  to  permit  an  injured  brakeman  to 
recover  under  federal  Employers'  lia- 
bility Act.  Aldread  ▼.  Northern  Pac 
Ry.  Co.  (Wash.)  160  P.  429. 

An  employe  engaged  in  keeping  ac- 
count of  cars,  many  of  which  were  en- 
gaged in  interstate  commerce,  fatally 
injured  after  his  work  was  completed 
for  the  day  and  he  had  left  bis  place 
of  duty,  held  not  engaged  in  interstate 
commerce.  Jacoby  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  161  N.  W.  751,  165  Wis. 
610,  rehearing  denied  and  mandate 
amended  164  N.  W.  88,  165  Wis.  610. 

Su>itchiiig  operations, —Memhex  of 
crew  svntching  loaded  coal  cars  belong- 
ing to  a  railroad  from  a  storage  track 
to  a  coal  shed  was  not  engaged  in  in- 
terstate commerce,  although  coal  was 
to  be  used  by  locomotives  in  interstate 
hauls.  Chicago,  B.  &  Q.  R.  Co.  v.  Har- 
rington, 36  S.  Ct.  517,  241  U.  S.  177, 
60  L.  Ed.  941,  affirming  judgment  Ha^ 
rington  v.  Chicago,  B.  &  Q.  R  Co.  (Mo. 
App.)  180  S.  W.  443. 

Fireman  on  switching  engine,  killed 
while  his  engine  was  transferring  an 
empty  car,  was  employed  in  interstate 
commerce,  if  the  movement  was  for  pn^ 
pose  of  reaching  an  interstate  car. 
Louisville  &  N.  R.  Co.  v.  Parker,  37  S. 
Ct.  4,  242  U.  S.  13,  61  L.  Ed.  119,  af- 
firming judgment  177  S.  W.  465,  165 
Ky.  658. 

A  yard  conductor  on  an  interstate 
road,  injured  while  alightinf  from 
freight  engine  to  report  for  orders,  was 
not  engaged  in  interstate  commerce. 
Erie  R.  Co.  v.  Welsh,  37  S.  Ct  116, 
242  U.  S.  303,  61  L.  Ed.  319,  affirming 
Judgment  106  N.  E.  189,  89  Ohio  SL 
81. 

Member  of  switching  crew,  placing 
coal  cars  on  unloading  trestle,  which 
cars,  with  contents,  had  passed  over  its 
line  from  a  point  outside  the  state,  and 
had  remained  in  yards  for  several  days, 
held  not  engaged  in  interstate  com- 
merce. Lehigh  Valley  R.  Co.  v.  Bar- 
low, 37  S.  Ct  615,  244  U.  S.  183,  61  h. 
Ed.  1070,  reversing  judgment  Barlow  v. 
Lehigh  VaUey  R.  Co.,  107  N.  B.  814. 
214  N.  Y.  116. 

A  switchyard  brakeman,  injured  while 
crossing  a  track  in  the  yards  to  his  en- 
gine, after  helping  switch  interstate 
cars,  held  dnployed  in  interstate  com- 
merce. Erie  R.  Co.  y.  Downs  (C.  C. 
A.)  250  F.  415. 

Where  plaintiff  was  engaged  as  a  rail- 
road foreman  in  a  crew  making  up  in- 
terstate trains,  and  was  injured  during 
temporary  lull  in  the  work,  he  was  en- 
gaged in  interstate  commerce  when  in- 
jured. Alabama  Great  Southern  R.  Co. 
V.  Skotzy  (Ala.)  71  So.  335. 

A  switchman,  who  is  fataUy  injured 
while  engaged  in  moving  cars  from  car 
shops  to  storage  tracks  to  be  iced,  such 
cars  not  having  at  that  time  been  select- 
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ed  to  participate  in  interstate  ship* 
ments,  is  not  engaged  in  interstate  com- 
merce; the  moving  of  the  cars  being 
local;  and  no  part  of  an  interstate  move- 
ment. Chicago  Junction  Ry.  Co.  v.  In- 
dustrial Board  of  Illinois,  115  N.  E. 
647,  277  111.  512. 

A  servant  in  switchyards  operating  a 
motor  to  carry  switchmen  back  and 
forth,  and  injured  while  hauling  switch- 
men who  had  been  looking  after  cars  of 
coal  moving  within. the  state,  but  be- 
cause they  belonged  to  the  company  sub- 
ject to  reconsignment  to  points  without 
the  state,  was  not  engaged  in  interstate 
commerce.  Illinois  Cent.  R.  Co.  v.  In- 
dustrial Board,  119  N.  B.  920,  284  111. 
267. 

A  member  of  a  switch  engine  crew, 
killed  in  the  movement  of  the  engine, 
without  cars,  going  from  setting  one 
train,  containinj?  interstate  cars,  to 
move  another  train,  also  containing  in- 
terstate cars,  was  engaged  in  "inter- 
state commerce;"  the  immediate  pur- 
pose of  the  work  controlling.  Wange- 
row  V.  Industrial  Board  (111.)  121  N. 
B.  724. 

If  a  brakeman  of  local  freight,  some 
cars  of  which  were  laden  with  inter- 
state freight,  was  injured  when  switch- 
ing cars,  he  was  injured  in  interstate 
commerce.  Chicago  &  E.  R.  Co.  v. 
Feightner  (Ind.  App.)  114  N.  E.  659. 

Railroad  employ^,  injured  in  switch- 
ing cars  for  convenience  in  taking  them 
to  another  point  in  state,  after  they 
had  arrived  at  point  to  which  they  were 
billed  from  another  state,  held  not  en- 
gaged in  interstate  commerce.  Louis- 
ville &  N.  R.  Co.  V.  Meadors'  Adm'r, 
197  S.  W.  440,  176  Ky.  765. 

Switchman,  employed  in  switching 
car  containing  interstate  shipment  for 
purpose  of  its  transporUtion  to  destina- 
tion in  state,  held  injured  in  interstate 
commerce,  though  shipment  had  been 
changed  from  car  in  which  it  was 
brought  into  state.  Louisville  &  N.  R. 
Co.  V.  Meadors'  Adm'r,  197  S.  W.  440, 
176  Ky.  765. 

Where  switchman  was  killed  in 
switching  a  car  to  take  it  to  another 
place  to  be  loaded  with  an  interstate 
shipment,  his  death  occurred  in  inter- 
state commerce.  Christy  v.  Wabash  R. 
Co.  (Mo.  App.)  191  S.  W.  241. 

One  of  switch  engine  crew  engaged  in 
making  up  interstate  trains,  killed  by 
engine  while  going  to  work  some  eight 
minutes  previous  to  beginning  work, 
was  engaged  in  interstate  commerce. 
Knowles  v.  New  York,  N.  H.  &  H.  R. 
Co.,  119  N.  B.  1023,  223  N.  Y.  513, 
reversing  judgment  164  N.  Y.  S.  1,  177 
App.  Div.  262. 

A  switchman  is  employed  by  defend- 
ant company  in  interstate  commerce, 
though  at  the  time  making  up  an  inter- 
state train  belonging  to  another  com- 
pany using  defendant's  yards.  Rup- 
pell  V.  New  York  Cent.  R.  Co.  (Sup.) 
157  N.  Y.  S.  1095,  171  App.  Div.  832. 


Car  loaded  with  freight,  consigned  to 
points  outside  state,  being  switched 
within  state,  was  being  used  in  inter- 
state commerce.  Whalen  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  159  N.  Y. 
S.  244,  173  App.  Div.  268. 

A  railroad  employ^,  killed  on  his  way 
to  his  regular  assignment  on  a  switch- 
ing engine,  was  not  engaged  in  inter- 
state commerce,  though  the  initial  work 
of  the  switching  engine  was  that  of  in- 
terstate commerce.  Knowles  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Sup.)  164  N. 
Y.  S.  1,  177  App.  Div.  262. 

Brakeman  injured  while  assisting  in 
staking  out  on  siding  in  New  York  for 
attachment  to  interstate  train  empty 
freight  car  billed  to  foreign  railroad's 
terminal  in  New  York,  sent  to  point  of 
accident  from  point  in  New  York,  held 
injured  in  interstate  commerce.  Daley 
V.  Boston  &  M.  R.  R.  (Sup.)  166  N.  Y. 

S.  840. 

Where  switchman,  engaged  in  moving, 
from  one  track  to  another  in  railroad 
yard,  empty  intrastate  cars,  which  were 
neither  beginning  nor  ending  a  railroad 
journey,  was  injured  in  collision  with 
interstate  car,  standing  upon  switch 
track,  he  was  not  engaged  in  interstate 
commerce.  Ward  v.  Erie  R.  Co.  (Sup.) 
172  N.  Y.  S.  691. 

Switchman  making  up  freight  train  to 
run  between  North  Carolina  and  Vir- 
ginia was  engaged  in  interstate  com- 
merce. Gaddy  v.  North  Carolina  R. 
Co.,  95  S.  E.  925,  175  N.  C.  515. 

Where  railroad's  conductor  when  in- 
jured was  engaged  in  switching  car 
bound  out  of  state  of  Virginia  to  siding 
to  be  sent  to  home  road,  he  and  rail- 
road were  engaged  in  interstate  com- 
merce. Fayssoux  v.  Seaboard  Air  Line 
Ry.  Co.  (S.  C.)  96  S.  E.  150. 

Where  plaintifiE  brakeman  was  assist- 
ing in  placing  coal  car  upon  elevated 
tracks  leading  to  employer's  coal  chutes 
when  injured,  he  was  then  engaged  in 
interstate  commerce.  Chicago,  R.  I.  &, 
G.  Ry.  Co.  V.  De  Bord  (Tex.)  192  S.  W. 
767,  reversing  judgment  (Civ.  App.)  146 
S.  W.  667,  certiorari  denied  De  Bord  v. 
Chicago,  R.  I.  &  G.  R.  Co.,  38  S.  Ct 
12,  62  L.  Ed.  532. 

Brakeman,  killed  by  being  thrown 
from  top  of  car  being  switched  to  repair 
track,  but  en  route  to  another  state  held 
engaged  in  interstate  commerce.  Geer 
V.  St.  Louis,  S.  F.  &  T.  Ry.  Co.  (Tex.) 
194  S.  W.  939,  affirming  judgment  St. 
Louis,  S.  F.  &  T.  Ry.  Co.  v.  Geer  (Civ. 
App.)  149  S.  W.  1178. 

A  railroad  company  in*  breaking  up 
interstate  trains  at  a  junction  point 
within  the  state  to  facilitate  delivery  of 
shipments  to  other  points  within  the 
state  is  engaged  in  interstate  commerce 
notwithstanding  interstate  cars  were  to 
be  delivered  within  state  or  at  terminal 
where  trains  were  broken  up.  Soutfi- 
em  Pac.  Co.  v.  Stephens  (Tex.  Civ. 
App.)  201  S.  W.  1076. 

Where  empty  car  marked  "shop"  is 
being  switched  in  yards  of  one  carrier 


^  Art.  1,  §  8,  cl.  3 


CONSTITUTION 


(Comaerec 


to  track  of  connectiDg  carrier  for  re- 
pairs, the  switching  being  wholly  within 
the  state,  an  employ^  injured  in  opera- 
tion is  not  engaged  in  interstate  com- 
merce. Ewing  V.  Coal  &  Coke  By.  Co. 
(W.  Va.)  96  S.  B.  73,  certiorari  denied 
Coal  &  Coke  R.  Co.  v.  Ewing,  38  S.  Ct. 
583,  247  U.  S.  521,  62  L.  Ed.  1246. 

Flagmen  and  gaiemen  at  crossings. — 
Railroad  crossing  flagman  on  branch 
line  used  for  interstate  and  intrastate 
commerce,  killed  while  flagging  a  train, 
held  ^'engaged  in  interstate  commerce," 
so  that  state  industrial  accident  commis- 
sion had  no  jurisdiction  to  make  an 
award.  Southern  Pac.  Co.  v.  Industrial 
Accident  Commission  of  State  of  Cali- 
fornia (Cal.)  161  P.  1142. 

Gateman  employed  by  railroad  operat- 
ing interstate  and  intrastate  trains,  at 
point  used  daily  by  many  trains,  whose 
employment  was  considered  in  making 
up  main  schedules,  killed  by  intrastate 
train  while  backing  horse  away  from 
tracks,  was  "engaged  in  interstate  com- 
merce." Southern  Pac.  Co.  v.  Indus- 
trial Accident  Oommission  of  State  of 
California  (Cal.)  161  P.  1139. 

A  crossing  flagman  who,  in  the  ab- 
sence of  proper  gates  to  prevent  the 
crossing  of  teams,  attempts  to  prevent 
a  team  from  crossing  and  is  struck  by  a 
car  coming  from  another  state,  which  is 
being  "shunted"  on  a  side  track  for  the 
purpose  of  unloading  by  the  consignee, 
is  engaged  in  interstate  commerce. 
Dunlavy  v.  Chicago,  B.  &  Q.  R.  Co^ 
200  111.  App.  75. 

A  crossing  flagman  required  to  give 
signals  to  an  interstate  train  and  in- 
jured while  assisting  the  engineer  in  its 
operation  over  the  crossing  is  engaged 
in  interstate  commerce.  West  v.  At- 
lantic Coast  Line  R.  R.  (N.  C.)  93  S. 
E.  479.  V 

Wrecks  and  removal  thereof, — Em- 
ploy6  of  interstate  carrier,  clearing  up 
wreck  blocking  trains  in  interstate  com- 
merce and  injured  in  so  doing,  was  em- 
ployed in  interstate  commerce.  South- 
ern Ry.  Co.  V.  Puckett,  37  S.  Ct.  703, 
244  U.  S.  571,  61  L.  Ed.  1321,  affirming 
judgment  85  S.  E.  809,  16  Ga.  App. 
551. 

Where  an  employ^  wrecker  or  car  re- 
pairer of  a  railroad  engaged  in  both  in- 
tra and  inter  state  commerce  was  killed 
while  clearing  a  wreck  to  allow  both 
local  and  interstate  traffic  to  proceed, 
the  deceased's  work ,  constituted  inter- 
state commerce.  Denver  &  R.  G.  R.  Co. 
V.  Wilson  (Colo.)  163  P.  857. 

If,  when  injured,  a  railroad's  deceased 
employe  had  been  engaged  in  removing 
the  wrecked  material  from  the  track  of 
interstate  freight  train  that  obstructed 
the  track,  he  was  engaged  in  interstate 
commerce.  Schacfifor  v.  Illinois  Cent. 
R.  Co.,  189  S.  W.  237,  172  Ky.  337. 

Employ^  of  railroad,  killed  in  unload- 
ing from  car,  a  week  after  removal 
from  wreck  of  an  interstate  train,  part 
of  wrecked  material,  to  be  inspected  by 
other  employes   and   shipped  into   an- 
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other  state  and  a  month  later  repaired, 
held  not  engaged  in  interstate  oommerce 
when  injured.    Id. 

Yardmaster,  injured  while  ^replacing 
derailed  engine  pulling  interstate  train 
operating  over  Unes  of  terminal  com- 
pany, held,  in  view  of  Rev.  St  Mo. 
1909,  I  3079,  an  employ^  of  both  com- 
panies engaged  in  interstate  commerce. 
Spaw  V.  Kansas  City  Terminal  Ry.  Ol, 
201  S.  W.  927,  198  Mo.  App.  552. 

Railroad  yardmaster  ^nployed  by  ter- 
minal railway  company,  injured  while* 
engaged  in  attempting  to  replace  derail- 
ed engine  on  track  so  as  to  remove  it 
and  clear  tracks  for  transportation  of 
interstate  commerce,  was  engaged  in  ii^- 
terstate  commerce  at  time  of  his  injury. 
Id. 

Vessels  and  other  incidental  fadUi^- 
^Employ^  of  railroad  engaged  in  ^^ 
interstate  and  intrastate  commerce,  h^' 
jured    while    repairing   electric   moto^ 
does  not  fall  within  federal  Employe" 
Liability  Act;   it  not  clearly  appearing 
that  motor  was  appliance  used  in  ^^^' 
nection     with     interstate     comme^- 
O'Dell  V.  Southern  Ry.  Co.  (D.  C)  2« 
F.  345,  judgment  affirmed  Southcm  ^ 
Co.  V.  O'Dell  (C.  C.  A.)  252  F.  540- 

One  engaged  in  employment  neccssa^ 
to  the  maintenance  of  any  instrumeDt^* 
ity  essential  to  the  operation  of  a  '^^^ 
used  in  interstate  commerce  is  employ«Q 
in  interstate  commerce.  Coal  &  CoJ^ 
Ry.  Co.  V.  Deal,  231  F.  604,  145  C  <^' 
A.  490,  affirming  judgment  Deal  v.  Co*\ 
&  Coke  Ry.  Co.  (D.  C.)  215  F.  285,  and 
writ  of  error  granted  to  Supreme  Co^^ 
Coal  &  Coke  Ry.  Co.  v.  Deal,  232  ^• 
1020,  146  C.  C.  A.  665. 

Where  decedent  at  time  he  received 
his  fatal  injuries  was  employed  in  inter- 
state commerce  by  railroad  company  on 
one  of  its  boats  which  was  then  boin; 
used  for  that  purpose,   rights  and    re- 
sponsibilities of  parties  must  be'  adjudg- 
ed  according   to   provisions   of  federal 
Employers'  Liability  Act  so  far  as  &p- 
pUcable.    The  Erie  Lighter  108  (D.  C.) 
250  F.  490. 

Employes  going  to  or  from  work.--- 
Employ^  on  his  way  to  and  from  his 
work,  if  employed  in  interstate  coxft- 
merce,  injured  by  employer's  negligence, 
may,  sue  for  damages  under  the  federal 
Employers*  Liability  Act  Eley  v.  C^ 
cago  Great  Western  R.  Co.  (Iowa)  1^ 
N.  W.  739. 

A  railway  signal  malntainer,  who  ^^ 
furnished  a  tricycle  by  his  employ^^»  ^ 
interstate  carrier,  to  make  his  ro^^*^ 
was  engaged  in  interstate  comi'^^ 
when  returning  to  his  home  after  }*^ 
ing  the  last  signal.  Louisville  &  ^^rii 
Co.  V.  MuUins'  Adm'r,  203  S.  W.  ^"^ 
181  Ky:  148.  ^f 

Section  man  who  reached  pla^^  ^^ 
work  before  time  for  actual  worif*  ^  ^f 
who  started  up  a  track  toward  pl*?^  » 
his  previous  work,  and  was  killed  ^^go 
train,  held  engaged  in  employmc**'-  ^g 
connected  with  interstate  commer^  y. 
to  bring  his  dependents  within  EioP^ 
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ers'  Liability  Act,  f  1  (Comp.  St.  191«, 
f  8657),  if  defendant's  servants  were 
negligent.  Stool  v.  Soathern  Pac  Co., 
172  P.  lOX,  88  Or.  350. 

Electrical  engineer  employed  by  rail- 
road to  instruct  motorman  in  interstate 
business  held  an  employd  within  federal 
Employers'  Liability  Act  while  attempt- 
.  ing  to  board  freight  train  to  return  to* 
his  initial  point  in  order  to  complete 
day's  work.  Dumphy  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.)  95  S.  E.  863. 

In  leaving  railroad  yard  after  work, 
the  employ^  is  discharging  a  duty  of  his 
employment,  and,  if  employed  in  inters 
state  commerce  while  actually  at  work, 
he  was,  in  legal  contemplation,  so  en- 
gaged while  leaving  the  yard.  Ewig  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  167 
N.  W.  442. 

83.  —  Safety  appliances^— An  em- 
ploy6  of  an  interstate  railway  com- 
pany, though  not  himself  engaged  in 
interstate  commerce,  is  within  the  fed- 
eral safety  appliance  acts.  Texas  & 
P.  Ry.  Co.  v.  Rigsby,  36  S.  Ct  482, 
241  U.  S.  33,  60  L.  Ed.  874,  affirming 
judgment  222  F.  221,  138  C.  0.  A.  51 ; 
Devine  v.  Buffalo,  R.  &  P.  Ry.  Co. 
(C.  C.  A.)  253  F.  948 ;  St  Louis  South- 
western Ry.  Co.  of  Texas  v.  Smith 
(C.  C.  A.)  254  F.  581 ;  Louisville  &  N. 
R.  Co.  V.  Layton,  90  S.  E.  53,  145  Ga. 
886;  Hurley  v.  lUinois  Cent.  R.  Co. 
(Minn.)  157  N.  W.  1005;  Texas  &  P. 
Ry.  (3o.  V.  Sprole  (Tex.  Civ.  App.)  202 
S.  W.  985;  Texas  &  P.  Ry.  Co.  v. 
Lester  (Tex.  av.  App.)  207  S.  W. 
555 ;  Ewing  v.  Coal  &  Coke  Ry.  Co.  (W. 
Va.)  96  S.  E.  73,  certiorari  denied  Coal 
&  Coke  R.  Co.  v.  Ewing,  38  S.  Ct.  583, 
247  U.  S.  521,  62  L.  Ed.  1246. 

Under  the  commerce  clause  of  the 
federal  Co'nstitution,  Congress  has  pow- 
er to  enact  the  safety  appliance  acts, 
though  such  acts  were  operative  in  favor 
of  an  employ^  not  at  the  time  of  his 
injury  engaged  in  interstate  com- 
merce. Texas  &  P.  Ry.  Co.  v.  Rigsby, 
36  S.  Ct  482,  241  V.  S.  33,  60  Ll  Ed. 
874,  affirming  judgment  222  F.  221, 
138  C.  C.  A.  51. 

The  liability  of  an  interstate  railway 
company  under  the  federal  safety  ap- 
pliance acts  exists  though  the  injured 
employ^  was  engaged  in  taking  a  de- 
fective car  to  the  shops  for  repair. 
Texas  &  P.  Ry.  Co.  v.  Rigsby,  36  8. 
Ct  482,  241  U.  S.  33,  60  L.  Ed.  874, 
affirming  judgment  222  F.  221,  138  C. 
C.   A.  51. 

A  switchman  on  an  interstate  rail- 
way, injured  through  a  defect  in  a 
handhold  on  a  box  car  which  he  used 
on  descending  after  setting  a  brake 
operated  from  the  roof  of  the  car,  is 
within  the  Safety  Appliance  Act.    Id. 

Safety  Appliance  Act  held  valid,  be- 
ing fairly  within  the  scope  of  a  regu- 
lation of  interstate  commerce.  Great 
Northern  Ry.  Co.  v.  U.  S.,  244  F.  406, 
157  C.  C.  A.  32,  certiorari  denied  38 
B.  Ct  62,  245  U.  S.  664,  62  L.  Ed.  537. 

A  railroad  company,  having  ita  line 


wholly  in  Texas  and  incorporated  there- 
in as  required  by  the  state  law,  but 
which,  with  its  connections,  constitutes 
part  of  the  interstate  system .  of  rail- 
roads, is  subject  to  the  provision  of  the 
Safety  Appliance  Act  March  2,  1893 
(Ck>mp.  St  1916,  §§  8605^8612).  St 
Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Smith  (O.  C.  A.)  254  F.  581. 

Railroad  operating  only  switch  tracks 
at  the  plant  of  a  coke  corporation,  con- 
necting with  roads  engaged  in  interstate 
commerce,  held  a  common  carrier  en- 
gaged in  interstate  commerce  and  sub- 
ject to  federal  Safety  Appliance  Act. 
Kenna  v.  Calumet,  H.  &  S.  E.  R.  Co. 
(Rl.)  120  N.  B.  259. 

That  under  its  discretionary  power 
over  joint  rate  the  Interstate  Commerce 
Commission  may  have  refused  to  allow 
a  railroad  to  participate  in  through 
rates,  because  that  would  create  an  un- 
just discrimination,  did  not  establish 
that  it  was  not  a  common  carrier  with- 
in  federal   Safety  Appliance  Act    Id. 

Where  negligence  charged  was  that 
defendant  permitted  certain  spikes  to 
protrude  from  poles  which  plaintiff  was 
handling,  there  being  no  allegation  ot 
failure  to  supply  hooks  with  which  to 
handle  poles,  federal  Safety  Appliance 
Act  cannot  be  invoked.  Cornell  v.  West 
Jersey  &  S.  R.  Co.  (N.  J.)  103  A.  380. 

Mere  fact  that  car  at  time  of  injury 
was  on  special  track  used  to  carry 
freight  to  plant  of  a  refining  company 
did  not  relieve  railroad  of  liability  un- 
der the  Safety  Appliance  Act,  for  a 
defective  coupling  causing  the  injury. 
Texas  &  P.  Ry.  Co.  v.  Sprole  (Tex.  Civ. 
App.)  202  S.  W.  986. 

84.  telegraphs  and  telephones^— Ex- 
tent of  regulatory  power,  see  note  143, 
post 

Where  New  York  Stock  Exchange 
agreed  to  furnish  quotations  to  tele- 
graph companies  and  they  were  author- 
ized to  furnish  same  to  subscribers  sub- 
ject to  discontinuance  on  objection  by 
exchange,  distribution  of  such  quota- 
tions in  Massachusetts  constituted  in- 
terstate commerce,  though  quotations 
were  sent  in  ordinary  course  of  teleg- 
raphy in  Morse  Code  to  a  point  in  Mas- 
sachusetts, where  they  were  translated 
into  English  and  transmitted  by  oper- 
ator to  tickers  in  offices  of  subscribers. 
Western  Union  Telegraph  Co.  v.  Foster, 
38  S.  Ct.  438,  247  U.  S.  105,  62  L.  Ed. 
1006,  reversing  judgment  113  N.  E. 
192,  224  Mass.  365. 

Interstate  railway  company  doing 
telegraph  business  is  as  much  within 
U.  S.  Comp.  St  1916,  §  8563,  and  rul- 
ings and  regulations  of  Interstate  Com- 
merce Commission,  as  if  it  were  tele- 
graph or  telephone  company,  so  that 
message  received  in  one  state  to  be  de- 
livered in  another  by  it  can  be  classi- 
fied as  interstate.  Telegram  delivered 
to  interstate  carrier  of  messages  at  In- 
diana for  delivery  to  sendee  in  Arkan- 
sas by  railroad's  Arkansas  telegraph 
line  came  within  Interstate  Commerce 
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Rulings,  Division  C,  Bulletin  7,  p.  94, 
and  its  transmission  was  interstate  com- 
merce. '  The  telegram  being  sent  over 
telegraph  company's  line  and  telegraph 
line  of  connecting  railroad,  was  an 
interstate  message  until  delivered  to 
sendee,  and  sendee's  suit  for  delay  in 
delivery  and  mental  anguish,  under 
Kirby's  Dig.  |  7917,  was  not  maintain- 
able. La  Cost  V.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Ark.)  203  S.  W.  586. 

Under  ruling  of  Interstate  Commerce 
Commission,  initial  carrier  of  telegraph 
messages  whose  line  is  wholly  within 
state  does  not  come  within  Comp.  St 
1916,  §  8563,  by  receiving  interstate 
message  and  delivering  it  to  interstate 
carrier,  unless  it  has  agreement  with 
interstate  carrier  and  its  -connection 
for  through  continuous  transmission. 
Id. 

Telegraph  lines  are  instruments  of 
commerce,  and  messages  constitute  a 
portion  of  such  commerce.  Western 
Union  Telegraph  Co.  v.  Lee,  192  S. 
W.  70,  174  Ky.  210. 

A  telegraph  message  sent  from  one 
point  within  the  state  to  another,  but 
passing  through  part  of  another  state 
in  transit,  constitutes  "interstate  com- 
merce."   Id. 

Telegram  from  point  in  Kansas  to 
point  in  Missouri  was  interstate  mes- 
sage and  its  transmission  was  An  act 
in  interstate  commerce.  Poor  v.  West- 
em  Union  Telegraph  Co.  (Mo.  App.)  196 
S.  W.  28. 

Though  sending  and  delivery  points 
of  message  were  within  the  state,  if 
route  of  transmission  was  through  an- 
other state,  the  message  was  interstate, 
although  had  wires  not  been  down  the 
message  could  have  been  sent  altogeth- 
er within  the  state.  Davis  v.  Western 
Union  Telegraph  Co.,  202  S.  W.  292. 
198  Mo.  App.  692. 

Where  telegraph  company  sent  mes- 
sage to  point  in  state  through  an  ex- 
change in  another  state,  the  message 
was  '^interstate  commerce,"  although 
company  had  another  route  entirely 
within  the  state.  Taylor  ▼.  Western 
Union  Telegraph  Co.  (Mo.  App.)  204 
S.  W.  818. 

The  transaction  of  sending  and  de- 
livering an  interstate  message  is  in- 
divisible, so  that  the  mere  fact  that  the 
negligence  for  which  recovery  is  sought 
occurred  in  delivery  within  one  state 
did  not  entitle  the  addressee  to  dam- 
ages under  the  state  law  as  opposed  to 
his  rights  under  the  federal  law.  Nor- 
ris  V.  Western  Union  Telegraph  Co. 
(N.  C.)  93  S.  B.  465. 

Without  showing  bad  faith  of  the 
telegraph  company  in  sending  a  mes- 
sage originating  within  the  state  to  a 
point  without  the  state  for  transmission 
to  another  point  within  the  state,  such 
message  is  an  interstate  message  gov* 
eined  by  the  federal  law.  Bateman  v. 
Western  Union  Telegraph  Co.  (N.  C.) 
93  S.  E.  467. 

A  telegraph  company  in  transmitting 
a  message  from  pne  point  in  the  state 
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to  another  point,  where  the  oompanj'i 
line  is  partly  located  outside  of  tiie 
state,  is  engaged  in  interstate  commerce 
controlled  by  federal  legislation.  West- 
ern Union  Telegraph  Co.  v.  Kaufman 
(Okl.)  162  P.  708. 

Telegram  received  at  Charleston,  S. 
C,  for  transmission  to  Ridgeland,  S.  C, 
sent  to  Savannah  in  Georgia,  and 
thence  transmitted  to  Ridgeland,  was 
interstate  message.  Berg  v.  Western 
Union  Telegraph  Co.  (S.  C.)  96  S.  £ 
248. 

The  transmission  of  intelligence  b} 
wire  is  ''commerce."  Western  Union 
Telegraph  Co.  v.  Boiling  (Va.)  91  S. 
E.   154.  V 

The  transmission  of  a  telegram  be- 
tween two  points  within  the  state  over 
a  line  which  passes  out  of  the  state  and 
requires  relaying  the  message  outside 
of  the  state  is  interstate  commerce. 
Western  Union  Telegraph  O).  v.  Boi- 
ling (Va.)  91  S.  Eu  154 ;  Western  Umoa 
Telegraph  Co.  v.  Mahone  (Va.)  91  »• 

^'  157.  _. 

Employes     engaged    in     constructiM 
telegraph  lines  were  not  engaged  in  ^* 
terstate   commerce,   although   the  co® 
pay  employing   them  was  so  engase**- 
State  V.  Postal  Telegraph-Cable  Co.  ^^ 
Washington  (Wasb.)  172  P.  902. 

85,  Imports   and   exportSw— Act  J*j! 
17,   1914,  S§  1-^  (Comp.   St.  1916.  » 
6287a-6287c),    denouncing   offenses  ^' 
importing  opium  into  the  United  Stat«* 
and  making  possession  or  transporta- 
tion  thereof   prima   facie   evidence    oi 
guilt,  held  not  invalid  as  conflicting  witn 
the  police  powers  of  the  state.    Shep- 
ard  v.  U.  S..  236  P.  73,  149  C.  C   A. 
283. 

Act  July  31,  1912,  §  1   (Comp.    St, 
1916,   §   10416),   forbidding   the  intro- 
duction into  the  United  States  of  films 
showing  prize  fights  or  their  transpor- 
tation from  state  to  state,  is  a  valid 
exercise  of  congressional  power  to  reg- 
ulate   interstate    commerce.    U.  S-    ▼• 
Johnston  (D.  C.)  232  F.  970. 

Act  Jan.  17,  1914,  f  2,  supplanting 
Act  Feb.  9,  1909,  as  weU  as  section 
3  of  the  latter  act  (Comp.  St  1916. 
§§  6287a.  6287b)  prohibiting  the  ^' 
portatlon  of  smoking  opium,  etc-t  *^* 
valid  under  the  power  of  Congress 
regulate  commerce.  U.  S.  v.  Ah  H^*^* 
(D.  C.)  243  F.  762. 

87.  Transportation     of     goods       ^ 
morchandiso  in  gonorai^Under  ^^}^ 
state  Commerce  Act,  "transports *^*?^g 
includes    the    entire    body    of   se^"^* 
rendered   in   connection    with   tli^ 
ceipt,  handling,  and  delivery  of    ^^^j. 
erty  transported,  and  includes  th^    *  « 
nishing  of  cars.    Fletcher  v.  Chicaiof*^' 

I.  &  P.  Ry.  Co.  (Kan.)  177  P.  1-        ^^ 

88.  —  interstate  or  In^'^.^^ped 
commerce  in  gonerald— Carload  ^^^^\^ 
from  Yanka,  Neb.,  consigned  to  To J^^  jt» 
Kan.,  care  of  "Santa  F6  for  shipa^^j 
to  order  of  a  grain  company  at  K^^gt« 
City  moved  in  a  continuous  inter ^^^ 
commerce  shipment  from  its  depaJ^*^^^ 
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to  termination  over  Santa  F€  Railroad 
from  Topeka,  Kan.,  to  Elk  Falls,  Kan., 
so  that  its  delivery  to  Santa  F^  at  To- 
peka was  not  a  new  shipment  in  intra- 
state commerce.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Harold,  36  S.  Ct.  665,  241 
U.  S.  371,  60  U  Ed.  1050,  reversing 
judgment  Harold  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  144  P.  823,  93  Kan.  456. 

Goods  actually  destined  for  points  out- 
side the  state  held  in  interstate  copi- 
merce  from  delivery  to  carrier,  whether 
shipped  on  through  hills  of  lading,  or  on 
initial  bills  to  a  terminal  w*ithin  the 
state  and  then  transshipped.  Shipment 
of  cotton,  consigned  to  shipper's  order 
at  point  in  state  of  origin,  where  it  was 
compressed  by  carrier  and  then  rebilled, 
held  Interstate.  McFadden  v.  Alabama 
Great  Southern  R.  Co.,  241  F.  562,  154 
C.  C.  A.  338,  affirming  judgment  Ala- 
bama Great  Southern  R.  Co.  v.  George 
H.  McFadden  &  Bros.  (D.  C.)  232  F. 
1000. 

The  mere  device  of  billing  to  an  inter- 
mediate point  and  then  rebilling  from 
that  point  held  not  to  change  character 
of  shipment  as  interstate.  Settle  v.  Bal- 
timore &  O.  S.  W.  R.  Co.  (C.  O.  A.)  249 
F.  913. 

Yard  movement  of  cars  containing 
fruit,  imported  under  arrangement  un- 
der which  ripe  fruit  became  property  of 
Z.  and  was  separated  at  the  wharf,  held 
an  interstate  one,  within  jurisdiction  of 
Interstate  Commerce  Commission.  U. 
S.  V.  Illinois  Cent.  R.  Co.  (D.  C.)  230 
F.  940. 

The  essential  character  of  commerce 
and  the  real  and  ultimate  destination 
of  a  shipment,  and  not  the  billing, ^de- 
termines whether  it  is  interstate  com- 
merce. U.  S.  V.  Philadelphia  &  R.  Ry. 
Co.  (D.  C.)  232  F.  946. 

In  a  proceeding  before  Arizona  Cor- 
poration Commission  to  compel  defend-- 
ant  railroad  to  transport  a  circus  from 
Tucson  to  Phoenix,  held,  that  movement 
between  named  points  was  intrastate 
subject  to  jurisdiction  of  commission. 
Southern  Pac.  Co.  v.  State  (Ariz.)  165 
P.  303. 

An  interstate  transaction  contem- 
plates consignor  without,  and  consignee 
within,  a  state,  or  vice  versa.  Hogan  v. 
Intertype  Corporation  (Ark.)  206  S,  W. 
5a 

That  consignee  would  have  sold  ship- 
ments of  cotton,  and  the  vendee  would 
have  taken  charge  and  would  have  re- 
shipped  to  points  not  within  the  state, 
would  not  make  the  shipments  inter- 
state. Bush  V.  Southern  Grocery  (3o. 
(Ark.)  208  S.  W.  299. 

Shipments  from  point  In  Illinois  to 
New  York,  bills  of  lading  for  which  con- 
tained notation  to  stop  at  Chicago  for 
weight  and  inspection,  are  interstate 
shipments,  where  there  was  no  evidence 
to  sustain  contention  that  they  were  so 
billed  to  obtain  reduction  in  rate,  and 
were  not  intended  to  go  beyond  Chica- 
go.   Shellabarger  Elevator  Co.  v.  Illi- 
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nois  Cent  R.  Ck).,  116  N.  B.  170,  278 
111.  333. 

In  an  action  to  recover  for  goods  lost 
by  a  carrier  in  transportation  from 
Passaic,  N.  J.,  to  Chicago,  111.,  the  re- 
fusal of  the  trial  court  to  hold,  as  a 
proposition  of  law,  that  the  transaction 
in  question  was  interstate  commerce, 
held  erroneous.  Bass  v.  Erie  R.  Co., 
195  lU.  App.  508. 

Contention  of  claimant  that  shipment 
of  eggs  at  point  of  destination  in  the 
original  packages  seized  under  Hurd's 
Rev.  St  111.  1913,  c.  127b  (Jones  &  A. 
Ann.  St  1913,  par.  10740  et  seq.)  was 
an  interstate  shipment,  and  .therefore 
not  subject  to  the  penalties  imposed  by  / 
the  state  law,,  held  to  be  without  merit 
People  V.  Fifty  Cases  of  Eggs,  198  lU. 
App.  319;  Same  v.  Fourteen  Cases  of  ^ 
Eggs,  Id.  324. 

When  a  contract  is  made  for  the 
transportation  of  goods  from  a  point  in 
one  state  to  a  point  in  another  state, 
and  the  goods  are  loaded  and  started 
for  their  destination,  the  laws  govern- 
ing interstate  commerce  control,  wheth- 
er the  goods  ever  leave  the  state  or 
not  Farmers*  Grain  Co.  of  Dorans  v. 
Illinois  Cent  R.  Co.,  201  lU.  App. 
261. 

Where  railroad  ties  were  shipped 
from  outside  the  state  to  a  railroad  at 
a  point  within  the  state,  in  care  of  its 
agent  there  for  tie  distribution,  and  on 
his  direction  were  shipped  from  there 
to  another  point  in  the  state  on  the 
same  bill  of  lading  indorsed  for  ship- 
ment to  that  place  in  care  of  the  rail- 
road's section  foreman  there,  held,  that 
the  jury  were  warranted  in  finding  that 
the  ties  were  in  interstate  commerce 
v^hen  unloaded  at  the  latter  point 
Godby  V.  Wilson,  203  111.  App.  612. 

Milling  in  transit  privilege  on  intra- 
state shipment  of  car  of  grain,  where 
shipper's  connection  therewith  ceases 
at  destination,  does  not  make  shipment 
interstate  commerce,  though  consignee 
under  the  privilege  ships  grain  or  its 
product  to  point  outside  state.  Farm- 
ers' Grain  &  Mercantile  Co.  v.  Union 
Pac.  R.  Co.  (Kan.)  175  P.  599. 

Interstate  commerce  embraces,  not  ' 
only  the  transportation  of  freight  from 
one  state  to  another,  but  every  link  in 
that  transportation,  whether  or  not 
some  of  the  links  are  entirely  within  one 
state.  Morrison  v.  Commercial  Tow- 
boat  Co.,  116  N.  E.  499,  227  Mass.  237. 

A  shipment  of  logs  between  two 
points  within  the  state  without  inten- 
tion of  shipping  them  without  the  state, 
held  to  be  an  interstate  shipment* 
though  they  were  reshipped  to  a  point 
without  the  state  where  the  freight 
charges  were  paid  by  the  consignee, 
and  hence  rates  fixed  by  the  State  Rail- 
road Commission  under  Code  Miss. 
1906,  §§  4839,  4840,  were  applicable. 
Batesville  Southwestern  R.  Co.  v.  Mims 
(Miss.)  71  So.  827. 

Where  bill  of  lading  shows  routing 
to  be  outside  of  state,  though  points  of 
origin  and  destination  are  within  state, 
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^    shippient    Ib    interstate,    goyerned    by. 
Carmack  Amendment.    Illinois  Cent.  R. 
Co.  V.  Rogers  &  Hurdle  (Miss.)  76  So, 
686.  , 

Shipments  by  complainants  residing 
ontside  the  state  of  railroad  ties  from 
points  within  state  to  their  yard  in 
the  state  for  inspection  and  sorting 
before  being  shipped  to  foreign  buyers 
to  fill  contracts  made  outside  state 
before  ties  were  purchased  held  inter- 
state shipments  entitling  carrier  to 
interstate  rates.  Lusk  y.  Atkinson 
(Mo.)  186  S.  W.  703. 

A  shipment  of  crrain  between  two 
points  in  the  state  to  be  sold  on  the 
^  ficor  of  the  board  of  trade  at  the  last 
point  is  an  intrastate  shipment;  any 
further  shipment  by  the  buyer  being  a 
new  shipment.  State  ex  rel.  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  PubUc  Service 
Commission  of  Missouri  (Mo.)  189  S. 
W.  377. 

An  "interstate  shipment"  exists 
when  a  commodity  has  been  turned 
over  by  a  shipper  to  a  common  carrier 
to  be  transported  from  one  state  to  an- 
other under  a  contract  of  shipment,  the 
definite  character  of  such  shipment  be- 
ing fixed  when  the  movement  of  the 
commodity  has  commenced  for  the  pur- 
pose of  transportation.    Id. 

When  freight  actually  starts  to  its 
course  of  transportation  through  and 
out  of  the  state,  it  becomes  a  part  of 
interstate  commerce,  and  the  essential 
nature  of  the  movement,  and  not  the 
form  of  the  bill  of  lading,  determines 
the  character  of  the  commerce  involved. 
Crow  V.  Ursina  &  N.  F.  Ry.  Co.,  04 
Pa.  Super.  'Ct  553. 

A  portion  of  a  carload  of  interstate 
freight  destroyed  10  days  after  arrival 
and. notice  to  consignee  to  remove  with- 
in 48  hours  in  charge  of  carrier  as 
warehouseman,  held  interstate  freight 
at  the  time  of  the  loss.  Chalmers  v* 
New  York  Cent.  R.  Co.  (Sup.)  161  N. 
Y.  S.  577,  175  App.  Div.  239. 

The  federal  anti-trust  statute  has  to 
do  with  travel  between  states  and  na- 
tions, not  between  villages  in  the  same 
state,  or  small  localities  near  the  bound- 
ary lines.  Venner  v.  New  York  Cent. 
&  H.  It  R.  Co.  (Sup.)  164  N.  Y.  S. 
620,  177  App.  Div.  2JH>,  affirming  judg- 
ment Same  v.  New  York  Cent.  R.  Co., 
158  N.  Y.  S.  602,  94  Misc.  Rep.  671. 

Where  a  stock  of  merchandise  was 
shipped  from  Oklahoma  to  Pt.  Worth, 
Tex.,  and  subsequently  reshipped  to 
Abilene,  Tex.,  held  that  shipment  from 
Ft.  Worth  to  Abilene,  made  pursuant 
to  purpose  of  shippers  existing  at  time 
of  original  shipment,  was  interstate. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mathis  (Tex. 
Civ.  App.)  194  S.  W.  1135. 

Where  a  hay  dealer  at  F.,  Tex.,  his 
distributing  point,  received  by  rail  a 
carload  of  hay  from  A.,  N.  M.,  and  at 
F.,  Tex.,  rebilled  the  shipment  to  his 
customer  at  M.,  Tex.,  and  prepaid  the 
freight,  the  shipment  under  the  rebiU- 
ing  was  intrastate.      Panhandle  &  S. 
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F.  Ry.  Co.  T.  Talmage  (Tex.  Civ.  App.) 
2()6  8.  W.  862. 
89.  — -  Connecting  earriersw-Where 

shipper  and  succeeding  carrier  made 
additional  contract  for  transportttion 
of  shipment  of  bogs,  this  did  not  change 
the  shipment  from  an  interstate  to  an 
intrastate  transaction,  but  it  became  a 
part  of  original  contract  of  through 
shipment.  Bowles  ▼.  Qnincy,  0.  &  K. 
C.  R.  Co.  (Mo.  App.)  187  S.  W.  13L 

Where  property  is  delivered  to  car- 
rier for  transportation  to  point  beyond 
the  state,  it  constitutes  interstate  com- 
merce, and  it  is  immaterial  whether 
shipment  be  made  on  a  through  con- 
tritct  or  upon  separate  contracts  with 
each  carrier.  Collier  ▼.  Wabash  K. 
Co.  (Mo.  App.)  190  S.  W.  969. 

A  bill  of  lading  for  shipment  of  goods 
from  Kansas  City  to  New  Ham, 
Conn.,  containing  provision  requiring 
notice  in  writing  of  loss  or  damage,  is 
an  "interstate  shipping  contract,"  made 
under  and  pursuant  to  G&rmack 
Amendment,  and  must  be  constnied 
and  enforced  in  the  light  of  that  act 
and  in  view  of  the  broad  governmental 
policies  it  was  designed  to  set  up  and 
enforce,  and  must  be  construed  simi- 
larly as  to  originating,  intermediate,  or 
terminal  carrier.  Cudahy  Packing  Co. 
V.  Bixby  (Mo.  App.)  205  S.  W.  865. 

Local  baggage  carrier,  transporting 
f  1  om  railroad  terminal  to  residences  in 
a  city,  though  performing  services  con- 
nected with  interstate  passenger  traffic, 
is  not  a  common  carrier  or  express 
company,  subject  to  provisions  of  the 
Carmack  Amendment.  Noel  v.  West- 
cott  Express  Co.  (Sup.)  158  N.  Y.  S. 
702.  95  Misc.  Rep.  154. 

Shipments  over  defendant's  road 
wholly  within  state  held  not  necessari- 
ly interstate  commerce,  depending  on 
common  control,  management  or  ar- 
rangement for  continuous  shipmcD^ 
notwithstanding  notations  in  bill  of  lad- 
ing and  delivery  to  connecting  lin«' 
which  carried  lumber  out  of  the  state 
and  paid  first  carrier.  Service  ▼• 
Sumpter  Valley  Ry.  Co.,  171  P.  202,  88 
Or.  554. 

Where  shipper  contracted  with  one 
railroad  in  Arkansas  to  ship  stock  to 
Texarkana,  where  he  received  them  per* 
sonally  and  drove  them  across  state 
line,  and  entered  into  contract  with  an- 
other railroad  to  =sliip  them;  to  m- 
othcr  point  in  Texas,  latter  railroad 
could  not  claim  that  there  was  contin- 
uous shipment  so  as  to  entitle  it  to 
interstate  rate.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Stinson  (Tex. 
Civ.  App.)  204  S.  W.  476. 

90. Transportation     ontside    ^^ 

state  in  shipping  between  points  there- 
in.—Transportation  of  persons  or  prop- 
erty by  a  common  carrier  between 
points  in  same  state,  over  a  rontc  pert 
of  which  is  in  another  state,  is  int*^' 
state  commerce.  Howard  v.  Chicago. 
R.  I.  &  P.  Ry.  Co.  (Mo.  App)  18*  S. 
W.  906;  Heineman  Bros.  v.  Brie  B.  Co. 
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(Sup.)  172  N.  T.  S.  Ill;  State  ▼.  Fra- 
*ee  (W.  Va.)  97  S.  E.  604. 

A  shipment  from  a  point  in  Kansas 
to  a  point  in  Missouri  sold  by  the  con« 
signee  before  delivery  to  a  dealer  in 
Kansas,  taken  across  the  state  line  and 
back  again  to  Kansas,  was  an  inter- 
state shipment.  Andrews  t.  Union  Pac. 
R.  Co.,  161  P.  600,  99  Kan.  347. 

The  intrastate  character  of  shipment 
of  grain  for  sale  is  not  destroyed  by 
the  carrier,  for  its  own  convenience,  on 
arrival  of  cars,  placing  them  on  tracks 
in  another  state  till  sale.  State  ex  rel. 
Chicago,  M.  &  St  P,  Ry.  Co.  v.  Public 
Service  Commission  of  Missouri  (Mo.) 
189  S.  W.  377. 

Where  a  manufacturer  shipped  by 
railroad  to  a  point  in  the  same  state 
goods  sold  and  to  be  delivered  there  to 
another  railway  company,  billing  them 
at  the  purchaser's  request  to  a  point 
on  the  latter' s  line  in  another  state  to 
which  they  were  transported  by  the 
purchasing  railroad  as  its  own  goods, 
the  shipment,  being  continuous,  was 
"interstate."  Louis  Werner  Sawmill 
Co.  V.  Kansas  City  Southern  Ry.  Co. 
(Mo.  App.)  186 'S.  W.  1118. 

Where  shipment  of  hogs  was  consign- 
ed from  one  point  in  Missouri  to  anoth- 
er, but  route  of  connecting  carrier 
went  into  state  of  Kansas  passing 
through  several  towns  therein,  at  which 
hogs  were  unloaded  and  fed,  it  was  an 
interstate  shipment.  Bowles  v.  Quincy, 
O.  &  K.  C.  R.  Co.  (Mo.  App.)  187  S. 
W.  131. 

Express  company,  carrying  bag  of 
railroad  passenger  from  station  in  New 
Tork  City  to  passenger's  house  under 
contract  made,  at  Tnxedo»  N.  Y.,  by  the 
express  company,  through  a  railroad, 
as  agent,  held  engaged  in  intrastate 
commerce,  though  the  road  passed 
through  New  York  and  New  Jersey. 
Noel  V.  Westcott  Express  Co.  (Sup.) 
158  N.  Y.  S.  702,  95  Misc.  Rep.  154. 

Where  a  brewing  company  licensed  in 
Pennsylvania  sends  beer  to  a  branch 
establishment  in  another  state,  and 
from  this  branch  delivers  beer  to  cus- 
tomers in  a  county  in  Pennsylvania  over 
which  its  license  does  not  extend,  such 
sale  is  not  protected  as  interstate  com- 
merce, if  it  appears  that  it  was  consum- 
mated after  the  passage  of  Act  Cong. 
March  1,  1913  (Comp.  St.  1916,  §  8739), 
entitled  "An  act  divesting  intoxicating 
liquors  of  their  interstate  character  in 
certain  cases."  Commonwealth  v.  Hull, 
65  Pa.  Super.  Ct.  450. 

A  shipment  of  coal,  billed  to  a  point 
in  another  state,  from  which,  although 
without  reloading  or  unloading,  it  was 
then  billed  to  a  point  within  such  state, 
was  not  interstate  as  to  the  second 
shipment.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Pace  (Tex.  Civ.  App.)  184  S. 
W.  1051. 

92.  -^'  Foods,  drugs,  and  liquors.^- 

Transportation  of  liquors  through  this 
state  from  one  state  to  another  by  au- 
tomobile over  public  highways,  instead 


of  by  rail  or  boat,  is  "interstate  ship- 
ment" if  there  be  no  break  or  discon- 
nection therein.  Ex  parte  Westbrook 
(D.  C.)  250  F.  636;  Moragne  v.  State 
(Ala.)  78  So.  450,  denying  certiorari 
(App.)  Id.  98. 

Meat  Inspection  Acts,  requiring  meat- 
food  products  to  be  inspected  and  pass- 
ed as  a  condition  to  interstate  or  for- 
eign shipment,  are  within  the  power  of 
Congress.  Pittsburgh  Melting  Co.  v. 
Totten,  39  S.  Ct  3.  63  L.  Ed.  — . 

Transportation  of  liquor  on  the  per- 
son of  a  passenger  from  one  state  to 
another  is  "interstate  commerce,"  with- 
in the  regulatory  power  of  Congress. 
tJ.  S.  V.  Hill,  39  S.  Ct.  143,  63  L. 
Ed.  — . 

In  view  of  the  stated  purpose  of 
Meat  Inspection  Act,  it  should  be  up- 
held by  the  courts,  unless  in  violation 
of  some  express  constitutional  inhibi- 
tion. U.  S.  V.  Cudahy  Packing  Co.  (D. 
C.)  243  F.  441. 

Seizure  under  temperance  acts  of  liq- 
uors consigned  to  defendant  in  Georgia 
and  removed  by  him  to  Alabama  and 
stored  temporarily  until  he  could  re- 
move them  to  Florida  under  contract 
was  not  seizure  of  property  in  inter- 
state transit.  Theatrical  Club  v.  State 
(Ala.)  74  So.  969. 

The  state  prohibition  statutes,  as  ex- 
tended by  federal  Webb-Kenyon  Bill 
(Comp.  St  1916,  §  8739),  are  inappli- 
cable to  transportation  of  intoxicating 
liquors  through  Alabama  in  transit 
from  Georgia  to  Florida.  Moragne  v. 
State  (Ala.)  77  ^o.  322,  reversing  judg- 
ment (App.)  74  So.  862. 

Acts  Ala.  1915,  p.  27,  {  24,  relating 
to  the  unlawful  transportation  of  in- 
toxicating liquors,  held  not  to  apply  to 
interstate  shipment  Moragne  v.  State 
(Ala.)  78  So.  450,  denying  certiorari 
(App.)  Id.  98. 

Shipment  of  liquor  from  point  with- 
out state  to  point  within  it  cannot  be 
regarded  as  intrastate  shipment, 
though,  before  shipment  reaches  des- 
tination, it  passes,  after  crossing 
boundary  line  of  state,  from  one  point 
in  it  to  another.  Robertson  v.  State 
(Ark.)  197  S.  W.  31. 

Act  of  Congress  known  as  Webb-Ken- 
yon Law,  prohibiting  the  interstate 
transportation  of  liquor  intended  to  be 
nsed  in  violation  of  state  laws,  held 
constitutional.  State  v.  Little,  88  S.  E. 
723,  171  N.  C.  805. 

Despite  rulings  under  Wilson  Act 
(Comp.  St.  1916,  §  8738),  held,  that  in- 
toxicating liquors  consigned  to  shipper 
with  directions  to  notify  another  are 
subject  to  state  laws  where  retained  by 
carrier  for  an  unreasonable  time;  a 
constructive  delivery  being  presumed. 
Charleston  &  W.  C.  Ry.  Co.  v.  Gosnell 
(S.  C.)  90  S.  E.  264. 

93.  —  Oil  and  natural  gas.— /The 
piping  of  natural  gas  from  one  state 
into  another  for  sale  therein  to  consum- 
ers held  to  constitute  interstate  com- 
merce.   Landon  v.  Public  Utilities  Com- 
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mission  of  Kansas  (D.  C.)  245  F.  950. 
Employ^  of  interstate  carrier  of  gas 
assisting  in  erecting  derrick  for  use  in 
cleaning  gas  well  to  accelerate  produc- 
tion, wholly  distinct  from  transpbrta- 
tion,  was  engaged  in  work  separable 
from  interstate  commerce,  within 
Workmen's  Compensation  Act  Va. 
(Code  1913,  c.  15P)  §  52  (sec.  708),  and 
entitled  to  benefit  of  its  provisions. 
Suttle  V.  Hope  Natural  Gas  Co.  (W. 
Va.)  97  S.  B.  429. 

94.  — ^  Animals^^-Continuous  trans- 
portation of  car  of  horses,  etc.,  from 
Missouri  origin  to  Kansas  destination 
under  separate  billing  from  origin  to 
Kansas  City^Mo.,  and  thence  by  de- 
fendant from  Kansas  point  to  destina- 
tion was  an  interstate  shipment,  though 
shipper  had  intended  to  unload  horses 
at  Kansas  City  and  drive  them  to  des- 
tination. Easdale  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  164  P.  164,  100  Kan.  305. 

Where  horses  subject  to  a  stop-over 
privilege  in  the  state  to  load  others 
were  shipped  to  a  point  in  a  foreign 
state,  the  transaction  was  interstate 
commerce,  regardless  of  whether  a 
through  bill  of  lading  was  issued. 
Copley  v.  Chicago,  B.  &  Q.  R.  Co.,  183 
S.  W.  1111,  192  Mo.  App,  534. 

A  shipment  of  cattle  from  a  point  in 
Iowa  to  a  point  in  Missouri  constitutes 
interstate  commerce.  State  v.  Chicago, 
M.  &  St.  P.  R.  R,  (Mo.  App.)  206  S.  W. 
419.' 

Where  a  racing  mare  was  shipped  by 
rail  from  Illinois  to  Wisconsin,  the  pro- 
visions of  the  Carmack  Amendment  to 
Interstate  Commerce  Act  (Comp.  St. 
,  1916,  §§  8604a,  8604aa),  appUed  there- 
to. Bassett  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  169  N.  W.  553. 

97.  Sale  of  goods  and  merchandise* 
In  generals— ThQ  delivery  of  coupons, 
etc.,  redeemable  in  premiums  in  connec- 
tion with  retail  sales  of  merchandise, 
held  not  interstate  commerce  so  as  to 
be  protected  against  imposition  of  state 
license  tax,  though  coupons  are  inserted 
in  the  retail  packages,  and  are  redeem- 
able, outside  of  the  state.  Rast  v.  Van 
Deman  &  Lewis  Co.,  36  S.  Ot.  370,  240 
V.  S.  842,  60  L.  Ed.  679;  Pitney  v. 
State  of  Washington,  36  S.  Ct.  385,  240 
U.  S.  387,  60  L.  Ed.  703,  reversing  or- 
der Van  Deman  &  Lewis  Co.  v.  Rast 
(D.  O.)  214  F.  827. 

The  sale  and  delivery  of  coal  f.  o.  b. 
cars  at  the  mine  for  transportation  to 
purchasers  in  other  states  is  interstate 
commerce.  Pennsylvania  R.  Co.  v.  Son- 
man  Shaft  Coal  Co.,  37  S.  Ct.  46,  242 
U.  S.  120,  61  L.  Ed.  188,  affirming  judg- 
ment Sonman  Shaft  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  88  A.  746,  241  Pa.  487. 

The  negotiation  of  sales  of  goods 
which  are  in  another  state,  for  the  pur- 
pose of  introducing  them  into  the  state 
in  which  the  negotiation  is  made,  is  in- 
terstate commerce.  Weeks  v.  U.  S.,  38 
S.  Ct.  219,  245  U.  S.  618,  62  L.  Ed. 
513,  affirming  judgment  224  F.  64,  139 
C.  O.  A.  626. 
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St.  Mass.  1909,  c  490,  pt  3,  {  58, 
imposing  corporate  excise  taxes,  does 
not  tax  interstate  commerce  as  applied 
to  foreign  flour-milling  corporation,  em- 
ploying salesmen  to  induce  local  letail- 
ers  to  purchase  corporation's  flour  from 
local  wholesale  dealers.  Cheney  Bros. 
Co.  y.  Commonwealth  of  Massadiasetts, 
38  S.  Ct.  295i,  246  U.  S.  147,  62  L  Ed. 
632,  affirming  judgment  in  part  and  r^ 
yersing  judgment  in  part  Marconi  Wire- 
less Telegraph  Co.  of  America  ▼.  (3oD- 
monwealth,  106  N.  E.  310,  218  Man. 
658. 

Such  act  does  not  tax  interstate  com- 
merce as  applied  to  foreign  automobile 
corporation,  repairing  and  selling  8e^ 
ondhand  cars  within  state,  although 
such  local  business  tended  to  maintain 
volume  of  its  interstate  business  in  new 
cars.    Id. 

Where  foreign  corporation,  manufafr 
turing  signaling  devices,  contracted  to 
equip  railroad  in  another  state,  and  for 
that  purpose  engaged  labor  and  proceed- 
ed to  install  signal  apparatus  and  mech- 
anism along  line  of  railroad  company, 
such  corporation  was  4ioing  intrastate 
business.  General  Railway  Signal  Co. 
V.  Commonwealth  of  Virginia  ex  rel. 
State  Corporation  Commission.  38  S. 
Ct  360,  246  U.  S.  500,  62  L.  Ed.  854, 
affirming  judgment  General  Ry.  Signal 
Co.  V.  Commonwealth,  87  S.  E.  598, 118 
Va.  301. 

Where  contract  for  sale  of  ice-manu- 
facturing machinery  between  Pennsyl- 
vania manufacturing  company  and  resi- 
dents of  Texas  provided  that  machinery 
should  be  installed  under  supervision  of 
engineer  to  be  furnished  by  Pennsylvania 
corporation  and  tested  by  him  before 
purchasers  should  be  bound  to  accept 
same,  entire  transaction  must  be  deem- 
ed interstate  commerce.  York  Mfg.  Co. 
V.  CoUey,  38  S.  Ct  430,  247  U.  S.  21, 
62  L.  Ed.  963,  reversing  judgment  (Tei. 
Civ.  App.)  172  S.  W.  206. 

A  large  corporation,  which  leases  ma- 
chines for  use  throughout  the  United 
States,  is  engaged  in  interstate  com- 
merce, and  its  lease  contracts  are  prop- 
er subjects  of  congressional  regulation. 
U.  S.  V.  United  Shoe  Machinery  Co. 
(D.  C.)  234  F.  127. 

Foreign  corporation  contracting  to 
sell  and  install  turbine  pumps,  held  do- 
ing business  in  the  'state,  and  not  en- 
gaged in  interstate  commerce,  while  to- 
stalling  such  pumps.  Beach  v.  Kerr 
Turbine  Co.  (D.  C.)  243  F.  706. 

An  isolated  or  single  sale  of  goods  in 
a  state  by  a  foreign  corporation,  or  even 
occasional  repetitions  of  such  sal^  ^^ 
not  doing  business  within  such  state. 
Id. 

The  sale  and  delivery  of  a  machine 
and  acceptance  of  notes  by  a  foreign 
corporation  held  interstate  commerc* 
and  not  "doing  business"  within  the 
state.  Citizens*  Nat.  Bank  v.  Bucheit 
(Ala.  App.)  71  So.  82,  certiorari  denied 
Ex  parte  Bucheit  (Sup.)  72  So.  1019. 

Unpacking  disconnected  parts  of  a  ^^' 


Commero«) 


CONSTITUTION 


Art.  1,  §  8,  cl.  3 


chine  and  putting  them  in  place,  when 
done  by  the  agent  of  a  foreign  corpora- 
tion within  the  state,  is  not  assembling 
the  machine.     Id. 

Contract  by  which  defendant  agreed 
to  handle  publications  of  plaintiff,  for- 
eign corporation,  to  exclusion  of  all  oth- 
ers, held  a  contract  for  sale  of  goods, 
not  within  statute,  prohibiting  a  foreign 
corporation  from  "doing  business"  with- 
in the  state  without  filing  copy  of  arti- 
cles of  incorporation,  etc.  Robertson  ▼. 
Southwestern  Co.  (Ark.)  206  S.  W.  755. 

Where  a  foreign  corporation  made, 
contracts  within  the  state  contemplating 
the  manufacture  of  its  goods  without 
the  state,  and  their  shipment  from  the 
place  of  manufacture  to  the  customer 
within  the  state,  held,  that  the  transac- 
tion would  constitute  interstate  com- 
merce. United  States  Fashion  &  Sam- 
ple Book  Co.  V.  Schmidt,  209  111.  App. 
240. 

Sale  of  goods  by  foreign  corporation 
and  its  representatives  through  mail  or- 
ders, temporary  show  rooms,  etc..  Con- 
stituted interstate  commerce  not  subject 
to  Ky.  St.  §  571,  imposing  penalty  for 
failure  to  designate  office  in  state  and 
agent  thereat  to  accept  process.  Larkin 
Co.  V.  Commonwealth,  189  S.  W.  3,  172 
Ky.  106. 

The  sale  of  property  moving  in  inter- 
state commerce  must  take  place  in  one 
state  and  the  property  be  sent  into  an- 
other state  pursuant  to  the  sale  before 
it  comes  within  the  protection  of  the 
commerce  clause  of  the  Constitution. 
City  of  Dayton  v.  Christian  Moerlein 
Brewing  Co.,  195  S.  W.  133,  176  Ky.  1. 
A  foreign  corporation  not  filing  its' 
article,  etc.,  as  required  by  Ky.  St.  § 
571,  cannot  recover  for  breach  of  con- 
tract to  sell  it  wheat,  where  contract 
was  made  and  wheat  was  to  be  deliver- 
ed. Inside  state  since  interstate  com- 
merce is  not  involved  merely  because 
plaintiff  intended  to  later  ship  wheat 
outside  state.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  195  S.  W.  139,  176 
Ky.  774. 

A  dty  ordinance  levying  a  license  tax 
on  soft  drink  dealers  does  not  unconsti- 
tutionally burden  interstate  commerce 
against  dealers  bringing  goods  into  the 
state,  chiefly  without  orders,  and  there 
selling  them,  since  such  transactions  do 
not  constitute  "interstate  commerce." 
Wagner  v.  City  of  Covington,  197  S.  W. 
806.  177  Ky.  385. 

Installation  for  defendant  hotel  com- 
pany by  plaintiff  of  refrigeration  and 
ice-manufacturing  machinery  sold  in  in- 
terstate commerce  was  inherently  con- 
nected with  an  interstate  transaction, 
and  a  part  thereof,  so  protected  by  fed- 
eral Constitution  from  operation  of  Ky. 
St.  §  571,  rendering  unenforceable  con- 
tract of  corporation  doing  "local  busi-  - 
ness,"  unless  statute  has  been  complied 
with.  TTnited  Iron  Works  Co.  v.  Wat- 
terson  Hotel  Co.  (Ky.)  206  S.  W.  166. 
A  contract  of  sale  of  merchandise  by 
a  corporation  in  Maryland  to  a  citizen 


in  Maine,  which  contemplated  that  mer- 
chandise was  to  be  shipped  from  seller 
in  Maryland  to  purchaser  in  Maine, 
held  an  interstate  transaction.  F.  S. 
Royster  Guano  Co.  v.  Cole,  99  A.  33, 
115  Me.  387. 

Maine  corporation  which  pursuant  to 
contract  with  dty  of  ]&oston  furnished 
fire  alarm  lamps,  boulevard  lanterns, 
etc.,  and  gas  used,  transacted  local  and 
domestic  and  not  interstate  business. 
Parker  v.  Rising  Sun  Street  Lighting 
C6.,  118  N.  E.  871,  229  Mass.  494. 

A  contract  for  the  sale  of  superheaters 
by  a  foreign  corporation  not  complying 
with  the  corporation  laws,  requiring 
that  the  corporation  not  only  manufac- 
ture and  ship,  but  also  erect,  the  super- 
heaters in  the  buyer's  plant  in  the  state, 
involves  the  doing  of  business  in  the 
state,  unless  the  installation  was  essen- 
tial to  the  sale.  Power  Spedalty  Co.  v. 
Michigan  Power  Co.  (Mich.)  157  N.  W. 
408. 

Foreign  corporation  having  jrepresent- 
ative  in  state  making  sales  to  stores  es- 
tablished under  contract  with  corpora- 
tion and  to  other  stores  does  business  in 
state,  so  that  service  x>f  summons  on 
representative  was  valid.  Prigge  v. 
Selz,  Schwab  &  Co.  (Minn.)  158  N.  W. 
975. 

Contract  by  foreign  corporation  which 
has  not  complied  with  the  laws  (Gen.  ^t. 
Miun.  1913,  §§  6206.  6207)  for  sale  to 
resident  of  machine  coupled  with  agree- 
ment to  install  same  is  not  protected  as 
interstate  commerce,  agreement  for  in- 
stallation not  being  essential  part  of 
sale;  hence  contract  is  unenforceable. 
Palm  Vacuum  Cleaner  Co.  v.  Bjornstad 
(Minn.)  161  N.  W.  215. 

Where  agent  of  Alabama  corporation 
purchased  cotton  seed  f.  o.  b.  Como, 
Miss.,  mill  weights  to  govern  for  ship- 
ment to  mill  in  Alabama,  where  the  con- 
tract was  to  be  approved,  it  was  an  in- 
terstate transaction,  and  the  corporation 
could  sue  for  breach  in  Mississippi, 
though  it  had  not  filed  its  articles  and 
paid  the  fee  required  under  Code  Miss. 
1906,  {  935.  Union  Cotton  Oil  Co.  v. 
Patterson,  77  So.  795,  116  Miss.  802. 

Foreign  corporation  having  no  place 
of  business  in  state  does  not,  by  making 
contract  to  deliver  there  iron  pipe  man- 
ufactured by  it  outside,  but  to  be  used 
there  in  performing  contract  of  vendee 
with  dty,  do  business  in  state  without 
license,  where  it  performs  its  contract 
by  delivering  on  cars  material  which 
would  meet  tests  required  by  city's  con- 
tract. City  of  St.  Louis  v.  Parker- 
Washington  Co.,  196  S.  W.  767,  271  Mo. 
229,  certiorari  denied  Parker-Wash- 
ington Co.  V.  CJity  of  St.  Louis,  38  S.  Ct 
11,  245  U.  S.  651,  62  L.  Ed.  531. 

Foreign  corporation  held  "transacting 
business"  in  state  within  Rev.  St.  Mo. 
1909,  §§  3037,  3039,  3040,  3042,  requir- 
ing prescribing  conditions  therefor, 
where  it  has  shipped  machines  into  the 
state  on  long-time  leases  with  reserva- 
tion of  yearly  rentals.     State  ex  rel. 
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Hays  V.  Robertson,  196  S.  ,W.  1132,  271 
Mo.  475,  quashing  judgment  Mergen- 
thaler  Linotype  Go.  v.  Hays  (App.)  181 
S.  W.  1183. 

Making  single  contract  or  purchase 
does  not  constitute  "doing  business" 
within  state  within  Rev.  Codes  Mont.  §§ 
4413,  4415,  as  to  filing  of  charter,  etc., 
by  foreign  corporation  and  that  con- 
tracts made  before  compliance  are  void. 
Dover  Lumber  Co.  v.  Whitcomb  (Mont) 
168  P.  947. 

Where  contract  of  sale  was  signed  in 
state,  and  goods  then  left  with  the  pur- 
chaser, contract  was  made  within  state. 
American  Can  Co.  v.  Grass!  Contracting 
Co.  (Sup.)  1(58  N.  Y.  S.  689,  102  Misc. 
Rep.  23Q. 

Sales  in  this  state  of  natural  gas  pro-  > 
duced  in  another  state  constitute  inter- 
state commerce.  In  re  Pennsylvania 
Gas  Co.  (Sup.)  169  N.  Y.  S.  820,  103 
Misc.  Rep.  37,  order  reversfd  171  N.  Y. 
S.  1028. 

In  suit .  by  foreign  corporation  for 
price  of  machine  sold,  evidence  held  not 
to  show  plaintiff  company  was  doing 
business  within  state  of  New  York,  so 
as  to  require  license  under  General  Cor- 
poration Law  N.  Y.  I  15.  Economy 
Baler  Co.  v.  Pintiiano  (Sup.)  169  N.  Y. 
S.  1019.  ^ 

It  is  within  the  police  power  of  the 
state  to  require  a  license  from  foreign 
corporations  which  seek  to  do  business 
within  the  state  by  selling  therein  their 
obligations,  evidences  of  property  and 
acreage  in  another  state,  the  transaction 
being  entirely  consummated  within  one 
state  and  not  being  Interstate  commerce. 
State  V.  Agey,  88  S.  Bk  726,  171  N.  O. 
831. 

The  manufacture  by  a  gas  company  of 
its  entire  product  within  the  state  and 
sale  to  a  sleeping  car  company  for  light- 
ing cars,  is  not  interstate  commerce, 
though  the  cars  are  operated  in  inter- 
state traffic.  City  of  Altoona  v. 
O'Leary,  98  A.  798,  254  Pa.  25,  affirm- 
ing decree  60  Pa.  Super.  Ct.  159. 

The  sale  of  a  legitimate  article  of  in- 
terstate commerce  is  as  much  a  part  of 
"interstate  commerce"  as  its  transpor- 
tation or  delivery.  Monumental  Brew- 
ing Co.  V.  Whitlock  (S.  C.)  97  S.  E.  56. 

A  foreign  corporation  did  business 
within  the  state,  as  distinguished  from 
interstate  commerce,  where  it  furnished 
and  installed  a  heating  plant,  which  was 
not  so  complicated  that  it  had  to  be 
installed  by  the  corporation;  the  instal- 
lation representing  42  per  cent,  of  the 
cost.  Peck-Williomson  Heating  &  Ven- 
tilating Co.  V.  McKnight  &  Merz  (Tcnn.) 
205  S.  W.  419. 

Contract  for  sale  of  patterns  by  New 
York  fashion  company  to  Texas  buyer, 
held  violative  of  the  Texas  Anti-Trust 
Act,  the  goods  having  lost  their  charac- 
ter as  interstate  commerce.  Segal  v. 
McCall  Co.  (Tex.)  184  S.  W.  188. 

Corporation  shipping  vehicles  for  ex- 
hibition at  state  fair  where  its  local 
agent  sold  them  held  not  engaged  in  in- 
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trastate  commerce,  so  as  to  require  li- 
cense, under  Rev.  St.  Tex.  1911,  S 1314. 
Eastman  v.  Tiger  Vehicle  Co.  (Tex.  CSt. 
App.)  195  S.  W.  336. 

Assuming  a  single  sale  of  a  machine 
by  a  foreign  corporation  was  made  whol- 
ly within  the  state,  it  was,  nevertheless, 
in  interstate  commerce.  Dempster  Mill 
Mfg.  Co.  V.  Humphries  (Tex.  Q.Y.  App.) 
202  S.  W.  981. 

Members  of  stock  exchange,  etc.,  in 
foreign  state  maintaining  branch  office 
in  the  state  for  purchase  of  shares  of 
stock  on  such  exchange,  etc,  and  actual 
receipt  of  stock  certificates  on  account 
of  patrons  and  resale  in  such  market 
without  actual  delivery  of  certificates  to 
patrons,  are  not  in  interstate  commerce, 
80  that  agency  is  subject  to  taxation. 
L.  L.  Winkelman  &  Co.  v.  Blue  (W.  Ya.) 
92  S.  E.  124. 

St.  Wis.  1915.  §  1770b,  requiring  fo^ 
eign  corporations  to  file  a  certificate, 
etc.,  with  the  secretary  of  state  before 
doing  business,  is  inapplicable  to  a  fa^ 
eign .  corporation  taking  security  for  tbe 
purchase  price  of  an  article  of  inte^ 
state  commerce.  Regina  Co.  v.  Toyn- 
bee,  158  N.  W.  313,  163  Wis.  551. 

A  piano  brought  into  Wisconsin  under 
a  conditional  bill  of  sale  remains  an  arti- 
cle of  interstate  commerce  while  unpaid 
for  and  in  possession  of  the  original 
buyer;  and  whfire  the  buyer  later  trans- 
ferred the  piano  to  another  Wisconsin 
resident,  from  whom  the  seller,  without 
relinquishing  title,  secured  a  note  for  the 
unpaid  price,  the  act  was  the  taking  of 
security  for  an  article  of  interstate  oom- 
ttierce.     Id. 

•  Where  president  of  foreign  corporation 
came  to  Wisconsin  to  purchase  moto^ 
cars  to  be  shipped  out  of  state  and  sold 
in  foreign  territory  under  penalty,  trans- 
action constituted  interstate  commerce. 
Jerome  P.  Parker-Harris  Co.  v.  Kissel 
Motorcar  Co.,  163  N.  W.  141, 165  Wis. 
518. 

Contract  to  procure  and  furnish  pulp- 
wood  to  be  procured  from  different  states 
and  Canada  involved  interstate  com- 
merce. Pulpwood  Co.  V.  Green  Bay  P** 
per  &  Fiber  Co.  (Wis.)  170  N.  W.  230. 

Conditional  sale  of  machinery  by  » 
foreign  corporation,  without  comply^"? 
with  St.  Wis.  1917,  {  1770b,  and  a  sub- 
sequent arrangement  with  the  vendees 
widow,  who  had  continued  its  o^ 
whereby  she  gave  new  installment  notes 
for  a  reduced  sum  and  a  new  attachment 
was  added  to  the  machine,  held  enforce- 
able as  an  interstate  transaction.  U^" 
type  Co.  V.  Schwittay  (Wis.)  170  N.  "  • 
651. 

971/2. Intoxicating    liquors  ^{ 

cigarettes.— Sale  in  a  foreign  state  01 
cigarettes  to  citizens  of  Kansas,  ^ 
which  state  sale  was  forbidden  by  I^^ 
Kan.  1917,  c  166,  is  an  interstate  trans- 
action, which  the  state  of  Kansas  can- 
not prohibit  or  burden.  Post  PrintJJ" 
&  Publishing  Co.  v.  Brewster  (P-  ^•' 
246  F.  321. 

Beer  is  a  recognised  article  0^  ^^ 
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merce,  and  sending  it  from  one  state  to 
a  place  in  another  state,  where  it  may 
lawfully  be  delivered  and  sold,  has  the 
same  protection  as  any  other  article 
passing  in  interstate  commerce.  '  City 
of  Dayton  v.  Christian  Moerlein  Brew- 
ing Co.,  195  S.  W.  133,  176  Ky.  1. 

Sale  of  liquors  held  complete  in  Ohio, 
and  delivery  an  interstate  commerce 
transaction,  so  that  a  municipal  ordi- 
nance requiring  license  tax  for  the  sale 
thereof  in  Kentucky  was  unenforceable 
against  the  brewer.    Id. 

Where  seller  in  Maryland  shipped  beer 
to  buyer  in  South  Carolina,  the  fact 
that  latter  purchased  the  beer  for  pur- 
poses forbidden  by  Cr.  Code  S.  O.  1912, 
§§  794.  829,  did  not  destroy  the  inter- 
state nature  of  the  shipment.  Monu- 
mental Brewing  Co.  v.  Whitlock  (S.  O.) 
97  S.  E.  50. 

Liquor  dealer,  who  sold  to  customers 
out  of  state,  but  replenished  his  stock 
from  dealers  in  the  city,  with  whom  he 
carried  a  "borrow  and  loan"  account, 
whereby  a  mutual  exchange  of  liquor 
was  effected,  heM  liable  to  the  privi- 
lege tax  of  Acts  Tenn.  1909,  c.  479,  §§ 
4,  IG,  as  doing  an  intrastate  business. 
Hiller  v.  Crenshaw  (Tenn.)  185  S.  W. 
1082. 

98.  — ^  Delivery  on  agents'  orders. 

— Foreign  corporation  shipping  into 
state  oil  in  barrels  to  fill  orders  from 
towns  in  state  taken  by  traveling  sales- 
man held  not  subject  to  privilege  tax 
without  violating  commerce  clause  of 
federal  Constitution.  Western  Oil  Re- 
fining Co.  V.  Lipscomb,  37  S.  Ct.  623, 
244  U.  S.  346,  61  L.  Ed.  1181. 

Corporate  excise  tax  imposed  by  St. 
Mass.  1909,  c.  490,  pt.  3,  §  56,  on  for- 
eign corporation  maintaining  only  lo- 
cal selling  office,  in  which  sample  goods 
were  kept  and  from  which  its  salesmen 
solicited  orders  subject  to  home  office's 
approval,  violates  commerce  clause  of 
federal  Constitution  (article  1,  §  8,  cl. 
3),  by  taxing  interstate  business.  Che- 
ney Bros.  Co.  V.  Commonwealth  of  Mas- 
sachusetts, 38  S.  Ct.  295,  246  U.  S.  147, 
62  L.  Ed.  632,  affirming  judgment  in 
part  and  reversing  judgment  in  part 
Marconi  Wireless  Telegraph  Co.  of 
America  v.  Commonwealth,  106  N.  B. 
310,  218  Mass.  558. 

Foreign  corporation,  selling  farm  trac- 
tors in  California  through  resident  sales 
agents,  and  whose  president,  directors, 
employes,  and  agents  had  been  in  the 
state  giving  direct iodS  and  assisting, 
held  doing  business  in  the  state.  Knapp 
V.  Bullock  Tractor  Co.  (D.  C.)  242  F. 
543. 

Company  soliciting  orders  for  pictures 
and  frames  in  California,  and  having 
a  road  manager  therein,  with  general  su- 
pervision over  the  work  and  required  to 
devote  his  entire  time  to  its  business, 
held  doing  business  therein.    Id. 

The  execution  and  delivery  to  the 
agent  of  a  foreign  corporation  within 
the  state  of  notes  for  a  machine  previ- 


ously ordered  and  shipped  into  the  state 
is  not  "transacting  business"  by  the 
foreign  corporation.  Citisens'  Nat. 
Bank  v.  Bucheit  (Ala.  App.)  71  So.  82, 
certiorari  denied  Ex  parte  Bncheit 
(Sup.)  72  So.  1019. 

Where  seller,  a  foreign  corporation, 
shipped  a  machine  into  the  state,  con- 
signed to  itself,  and  reserved  title  until 
approval  of  machine  by  buyer,  and  ap- 
proval of  contract  by  seller  at  its  home 
office,  the  subsequent  consummation  of 
the  sale  of  the  machine  to  buyer  within 
the  state  constituted  a  business  trans- 
action in  the  state  by  a  foreign  corpora- 
tion, within  Acts  (Ark.)  1907,  p.  744. 
Hogan  V.  Intertype  Corporation  (Ark.) 
206  S.  W.  58. 

Where  resident  of  one  state  sends 
agent  into  another  who  makes  contract 
with  resident  of  latter  as  to  making  and 
sale  of  marketable  article  of  which  con- 
tract contemplates  actual  transportation 
to  another  state,  transaction  is  inter- 
state commerce.  American  Mercantile 
Co.  V.  Circular  Advertising  Co.  (Fla.) 
71  So.  607. 

Soliciting  of  orders  in  this  state  by  an 
agent  of  a  foreign  corporation  is  not 
doing  business  by  such  corporation, 
within  ^he  meaning  of  the  statute  reg- 
ulating activities  of  foreign  corporations 
within  the  state.  Anderson  Computing 
Scale  Co.  v.  Hattenbach,  199  111.  App. 
467. 

Where  defendant,  resident  of  Ohio, 
took  orders  within  city  in  Indiana  for 
clothing  by  sample  for  future  delivery 
by  an  Ohio  corporation,  transaction  was 
interstate  commerce,  and  he  was  not  li- 
able for  violation  of  peddlers*  ordinance. 
City  of  Rushville  v.  Heyneman  (Ind.) 
114  N.  E.  691. 

A  mercantile  company  incorporated 
and  having  headquarters  in  one  state 
and  having  sales  agents  in  another  state 
soliciting  orders  to  be  transmitted  to 
and  filled  by  the  company  at  its  princi- 
pal place  of  business  is  engaged  in  "in- 
terstate commerce."  City  of  California 
V.  Riback  (Mo.)  204  S.  W.  389. 

A  foreign  corporation  engaged  in  buy- 
ing used  automobiles  and  rebuilding  and 
selling  them',  which  contracted  with  a 
resident  to  canvass  for  purchasers  and 
forward  orders  to  corporation  at  Pitts- 
burgh to  be  filled  by  delivery  f.  o.  b., 
was  not  "doing  business"  in  the  state, 
within  Rev.  Laws  1910,  §  1339.  Auto 
Trading  Ca  v.  Williams  (Okl.)  177  P. 
583. 

Since  sales  by  sample  or  taking  orders 
by  agents  coming  into  state  from  anoth- 
er state  for  that  purpose  is  not  doing 
business  within  the  state,  but  is  inter- 
state commerce,  in  order  to  constitute 
doing  business  within  this  state  by  the 
plaintiff,  its  agent  must  have  had  au- 
thority to  transact  some  substantial  por- 
tion of  its  business  and  make  complete 
sales.  Vermont  Farm  Mach.  Co.  v. 
HaU,  156  P.  1073.  80  Or.  308. 

The  right  to  solicit  orders  for  goods  to 
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be  shipped  in  is  a  necessary  part  of  the 
interstate  sale  of  commodities,  and  ev- 
ery negotiation,  by  the  citizens  of  dif- 
ferent states,  which  contemplates  and 
causes  such  importation,  is  a  transac- 
tion of  interstate  commerce.    Id. 

That  a  foreign  corporation  provides 
an  agent  with  an  office  for  supervising 
solicitors  of  orders  and  as  a  base  for 
advertising,  while  a  circumstance  to  be 
considered  with  other  facts,  would  not 
alone  determine  the  nature  of  its  busi- 
ness.   Id. 

Mere  solicitation,  within  a  state,  of 
orders  to  be  sent  out  to  home  office  of  a 
foreign  corporation  as  offers  to  be  ac- 
cepted there  or  rejected,  constitutes  in- 
terstate commerce  and  does  not  amount 
to  corporations  coming  into  the  state, 
so  as  to  subject  itself  to  that  jurisdic- 
tion. Deardorf  v.  Idaho  Nat.  Harves- 
ter Co.  (Or.)  177  P.  33. 

Where  defendant  gave  order  for  ma- 
chinery to  a  third  person,  who  without 
authorization  transmitted  it  to  foreign 
corporation,  and  after  the  machine  ar-  , 
rived  defendant  agreed  to  and  did  give 
a  new  order  "on  the  terms  stipulated  in 
the  original  order,**  there  was  a  ratifi- 
cation of  the  interstate  contract  which 
permitted  recovery  by  the  foreign  cor- 
poration, although  it  had  received  no 
permit  to  do  business  within  the  state. 
Dempster  Mill  Mfg.  Co.  v.  Humphries 
(Tex.  Civ.  App.)  202  S.  W.  981. 

That  it  is  necessary  to  have  approval 
of  transaction  by  seller,  who  is  citizen 
and  resident  of  different  state,  does  not 
make  transaction  interstate  commerce. 
Dalton  Adding  Mach.  Co.  v.  Common- 
wealth, 88  S.  E.  167,  118  Va.  563. 

Where  agent  sells  machines  for  for- 
eign corporation  by  sample,  the  machine 
ordered  being  shipped  from  tiie  home  of- 
fice, the  business  is  interstate  commerce 
on  which  state  can  impose  no  condition, 
license  tax,  or  yother  burden.    Id. 

A  contract  for  the  sale  of  machinery 
by  plaintiff,  a  foreign  corporation  not  li- 
censed to  do  business  in  the  state,  which 
was  not  to  be  binding  on  plaintiff  un- 
til approved  at  its  home  office,  being  in- 
terstate commerce,  was  not  void  under 
St.  Wis.  1915.  §  1770b.  '  Charles  A. 
Stickney  Co.  v.  Lynch,  158  N.  W.  85, 
163  Wis.  353. 

99.  — ^  Distribution  from  warehouse 
or  by  local  dealer.— St.  Mass.  1909,  c. 
490,  pt.  3,  I  56,  imposing  corporate 
excise  taxes,  does  not  tax  interstate 
commerce,  as  applied  to  foreign  cor- 
poration keeping  stock  of  typesetting 
machine  parts  within  state  and  selling 
such  parts  locally.  Cheney  Bros.  Co. 
V.  Commonwealth  of  Massachusetts,  38 
S.  Ct.  295.  246  U.  S.  147,  62  L.  Ed. 
632,  affirming  judgment  in  part  and  re- 
versing judgment  in  part  Marconi 
Wireless  Telegraph  Co.  of  America  v. 
Commonwealth,  108  N.  B.  310,  218 
Mass.  558. 

Foreign  corporation,  which  sold  its 
adding  machines  in  Virginia,   shipping 
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them  there  before  sale,  and  sold  sup- 
plies for  use  thereon,  hired  mechanic 
to  make  repairs,  etc.,  held  in  part  en- 
gaged in  intrastate  commerce.  Dalton 
Adding  Mach.  Co.  v.  Commonwealth  of 
Virginia  ex  rel.  State,  Corporation 
Commission,  38  S.  Ct.  361,  246  U.  S. 
498,  62  L.  Ed.  851,  affirming  judg- 
taent  Dalton  Adding  Mach.  Co.  t.  Com- 
monwealth, 88  S.  E.  167,  118  Va.  503. 
Foreign  corporation  which  shipped 
potatoes  on  consignment  to  factor  in 
state,  who  sold  them  in  his  own  name, 
deducted  expenses  and  commission 
from  proceeds,  remitting  balance  to 
corporation,  which  had  no  place  of  bnsi- 
ness  in  state,  was  engaged  in  inter- 
state commerce,  and  not  "in  business 
within  state,"  so  as  to  bar  its  action 
for  balance  in  absence  of  compliance 
with  state  laws  as  to  doing  business  in 
state.  Tyson  v.  Jennings  Produce  Co. 
(Ala.  App.)  77  So.  986,  certiorari  de- 
nied Ex  parte  Tyson  (Sup.)  Id.  993. 

Defendant  could  not  defeat  a- prose- 
cution under  Rev.  St.  Mo.  1909,  |  651, 
for  alleged  illegal  sa1«  of  colored  oleo- 
margarine, on  the  theory  that  it  was 
engaged  in  interstate  commerce  is 
making  the  sale,  where  its  warehouses 
were  in  East  St.  Louis,  HI.,  and  it  made 
the  sale  in  St.  Louis.  Mo.  State  7. 
Swift  &  Co.  (App.)  198  S.  W.  457. 
transferred  from  Supreme  Court  195 
S.  W.  996,  270  Mo.  694.  judgment  re- 
versed (Sup.)   200  S.  W.  1066. 

Where  contract  of  foreign  corpora- 
tion was  subject  to  its  approval,  sn^l 
where  it  maintained  regular  warehouse 
in  state,  and  all  its  contracts  wei^ 
made  therein,  and  all  materials  de- 
livered from  its  warehouse  therein,  it 
would  be  inferred,  as  matter  of  1»% 
that  it  was  doing  business  in  state. 
American  Can  Co.  v.  Grassi  Contract- 
ing Co.  (Sup.)  168  N.  Y.  S;  689, 102 
Misc.  Rep.  230. 

Corporation  maintaining  branch  of- 
fice in  New  York,  carrying  stock  of 
goods  from  which  some  orders  are  fill- 
ed, having  telephone,  bank  account,  let* 
ter  heads,  receiving  payments,  Aiid 
housing  general  sales  manager  of  com- 
pany, having  six  employes,  and  nW** 
on  sign,  is  doing  business  in  state. 
Pittsburgh  Electric  Specialties  Co.  v. 
Rosenbaum  (Sup.)  169  N.  Y.  S.  157, 
102  Misc.  Rep.  520. 

A  shipment  by  a  foreign  corporati^J 
to  its  lo<al  agent  to  be  held  in  »^^ 
and  thereafter  sold  is  not  a  trao**^' 
tion  of  interstate  commerce.  Bailey  ^■ 
Parry  Mfg.  Co.  (Okl.)  158  P.  581- 

Nonresident  corporation,  which  ^^?\ 
tracted  with  citizen  of  state,  wh«^Jj 
its  products  were  sold  and  delivc^^*"|^ 
o.  b.  at  point  outside  state,  to  l>«  ^^ 
at    retail    within   designated    terH*^^^' 
held  not  doing  business  within    ^^y. 
within   provisions   of  Rev.   Law0       A 
1910,  §  1335,  and  not  to  have  inc^. 
penalty  of  section   1338.    J.   R.    ^  ) 
kins  Medical  Co.  of  Winona,  Mit^^" 
Coombes   (OkL)    166  P.  1072. 
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A  foreign  corporation,  which  places 
its  products  shipped  from  another  state 
in  the  hands  of  local  merchants  in  the 
state  to  be  sold  on  commission,  is  en- 
gVLged  in  interstate  commerce.  Ver- 
mont Farm  Mach.  Co.  ▼.  Hall,  156  P. 
1073,  80  Or.  308. 

Whether  the  plaintiflP,  a  foreign  cor- 
poration, '  selling  goods  In  the  state 
through  an  agent  who  had  no  power 
over  its  goods  stored  in  a  warehouse, 
or  to  complete  a  sale  without  the  ap- 
proval of  the  home  office,  there  being 
some  evidence  that  sales  were  made 
directly  from  the  warehouse,  was  en- 
gaged in  interstate  commerce,  held  for 
the  jury.    Id. 

A  foreign  corporation  which  ships 
goods  into  the  state  for  sale  on  com- 
mission, held  engaged  in  interstate 
commerce,  and  not  in  transacting  busi- 
ness in  the  state,  within  Rev.  St.  Tex. 
1911,  art.  1314.  Eastman  v.  Tiger  Ve- 
hicle Co.  (Tex.  Civ.  App.)  195  S.  W. 
336. 

Business  of  foreign  corporation  in 
bringing  adding  machines  into  state 
and  selling  them,  buying  and  exchang- 
ing machines  and  keeping  stock  of  sup- 
plies is  subject  to  state  regulation. 
Dalton  Adding  Mach.  Co.  v.  Common- 
wealth, 88  S.  B.  167,  118  Vif.  563. 

100.  Trafflc  in  original  packagos— In 
general.— One  has  right  to  import  and 
sell  pure  and  unadulterated  vinegar  in 
original  package,  free  from  any  re- 
striction imposed  by  state.  People  v. 
Schmidt,  112  N.  E.  755,  218  N.  Y.  256, 
affirming  judgment  (Sup.)  155  N.  Y.  S. 
1132,  171  App.  Div.  954. 

In  view  of  the  federal  law  regelating 
the  manufacture,  packing,  and  shipment 
of  oleomargarine,  the  placing  by  a  non- 
resident manufacturer  of  a  jobbers* 
profit  sharing  coupon  in  its  original 
shipping  boxes  and  provisions  for  the 
redemption  thereof  are  all  parts  of  one 
commercial  transaction,  and  as  such 
constitute  interstate  commerce.  State 
V.  Weigle  (Wis.)  108  N.  W.  385. 

101.  -^—  Single  shipment  containing 
numerous  packages.— The  "originifl 
package*'  of  food  in  cans,  shipped  in 
interstate  commerce  in  fiber  cases  con- 
taining a  number  of  cans,  is  not  the 
individual  can,  but  the  case.  Hebe  Co. 
V.  Shaw.  39  S.  Ct.  125.  03  L.  Ed.  — . 

102.  —  Division  of  contents  of 
ps^ckage.— Where  goods  were  shipped  to 
a  point  within  the  state,  where  de- 
fendant secured  them,  broke  the  orig- 
inal packages,  and  peddled  the  contents 
from  house  to  house,  his  distribution 
constituted  intrastate  business.  J.  R. 
Watkins  Medical  Co.  v.  Williams  (Ark.) 
187  S.  W.  653. 

Where  cigarettes  in  the  original  pack- 
ages come  to  rest  in  the  hands  of  a 
dealer  whose  custom  has  been,  and 
whose  intent  is,  to  break  the  pack- 
ages and  sell  them,  they  are  no  longer 
interstate  commerce,  and  are  subjoct 
to  seizure  under  Code  Iowa,  §  5006, 
And  Code  Supp.  1913,  §  5007a.    State 


V.  C.  C.  Taft  Co.   (Iowa)   167  N.  W. 
467. 

A  solicitor  for  a  New  York  house, 
who  sold,  out  of  $66.75  worth  of  goods, 
but  two  cans  of  toilet  cream,  worth  25 
cents  each,  which  were  in  the  state  of 
Michigan  when  he  made  the  sale,  was 
guilty  of  peddling  in  a  city,  contrary  to 
the  provisions  of  its  ordinance;  the 
sales  of  the  cream  not  being  inter- 
state commerce.  People  v.  Wattera 
(Mich.)  158  N.  W.  865. 
.The  borrowing  of  fixtures  from  goods 
in  original  crates  or  boxes  by  agents 
of  a  foreign  corporation,  to  be  replaced 
afterwards  without  the  sanction  of  the 
corporation  being  shown,  woul^  not,  of 
itself,  change  the  nature  of  the  trans- 
action from  interstate  to  intrastate 
conimerce.  Vermont  Farm  Mach.  Co. 
▼.  Hall,  156  P.  1073,  80  Or.  308. 

105.  Trade-marks^— -Property  in  trade- 
marks and  right  to  their  exclusive  use 
rest  upon  laws  of  several  states,  and 
depend  upon  them  for  security*  and 
protection;  power  of  Congress  to  leg- 
islate on  subject  being  only  that  aris- 
ing from  authority  to  regulate  com- 
merce with  foreign  nations,  among  the 
states,  and  with  Indians.  United  Drug 
Co.  V.  Theodore  Rectanus  Co.,  39  S. 
Ct.  48,  a3  L.  Ed.  — . 

106.  Oocupatlons  in  general.— An  em- 
ploy^  engaged  in  collecting  and  deliv- 
ering laundry  within  the  state  for  cor- 
poration in  Missouri  is  engaged  *in  in- 
terstate commerce.  Kansas  City  v. 
Seaman,  160  P.  1139,  99  Kan.  143. 

107.  Insurance^— The  license  tax 
feature  of  St.  Wis.  1911,  §  1220,  is  not 
invalid  as  casting  burden  on  interstate 
commerce;  business  of  life  insurance 
not  being  interstate  commerce.  North- 
western Mut.  Life  Ins.  Co.  v.  State  of 
Wisconsin,  38  S.  Ct.  444,  247  U.  S.  132, 
62  L.  Ed.  1025,  affirmmg  judgments 
Same  v.  State,  155  N.  W.  609,  158 
N.  W.  328,  163  Wis.  484. 

Insurance  company  which  had  mem- 
bers in  every  state  who  paid  their  dues 
by  mail,  and  who  were  authorized  to 
solicit  new  members,  held  doing  busi- 
ness in  a  state  where  plaintiff's  hus- 
band's application  was  obtained  and 
where  his  certificate  was  received  from 
the  company  by  mail.  Iowa  State 
Traveling  Men's  Ass'n  v.  Rupe,  242  F. 
762,  155  C.  C.  A.  350,  certiorari  de- 
nied 38  S.  Ct.  14,  245  U.  S.  657,  62  L. 
Ed.  534. 

Collection  of  premiums  on  several 
hundred  insurance  policies,  represent- 
ing insurance  of  over  $1,000,000,  by 
company  which  had  attempted  'to  for- 
mally withdraw  from  the  state,  held 
doing  business.  Hagler  v.  Security 
Mut.  Life  Ins.  Co.  (D.  C)  244  F.  863. 

The  privilege  to  continue  to  rein- 
sure in  the  state,  by  receiving  renew- 
al premiums  from  time  to  time  as  they 
mature  or  become  due,  is  "doing  busi- 
ness" in  the  state.  Pittsburgh  Life  & 
Trust  Co.  V.  Young  (N.  C.)  90  S.  B. 
568. 
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Insurance  is  not  interstate  com- 
merce. Wilson  V.  Supreme  Conclave, 
Improved  Order  Heptasopbs  (N.  C.) 
04  S.  E.  443. 

The  business  of  insurance  is  not 
commerce,  and  a  state  may  exclude  for- 
eign insurance  companies  from  doing 
business  within  its  jurisdiction.  Thom- 
son V.  Meridian  Life  Ins.  Co.,  Indian- 
apoUs,  Ind.  (S.  D.)  162  N.  W.  373. 

108.    Foreign     cor po ratio ns^p-Extent 

of  regulatory  power,  see  note  132,  post. 

What  constitutes  interstate  sale  of 
goods,  see  ante,  notes  97-99. 

Foreign  tobacco  corporation  which 
sold  its  business  within  a  state  pursu- 
ant to  a  trust  dissolution  decree  held 
not  to  be  doing  business  therein  so  as  to 
subject  it  to  service  of  process  although 
it  owned  stock  in  local  8U*bsidiary  ^pm- 
panies  and  advertised  and  sent  soliciting 
agents  within  state.  People's  Tobacco 
Co.  V.  American  Tobacco  Co.,  38  S.  Ct. 
233,  246  U.  S.  79.  62  L.  Ed.  687,  Ann. 
Cas.  1918C,  537. 

Foreign  holding  corporation,  whose 
local  activities  were  confined  to  holding 
stockholders'  and  directors'  meetings, 
keeping  records,  distributing  dividends, 
etc.,  was  not  engaged  in  interstate  com- 
merce. Cheney  Bros.  Co.  v.  Common- 
wealth of  Massachusetts,  38  S.  Ct.  295, 
246  U.  S.  147,  62  Ll  Ed.  632,  affirming 
judgment  in  part  and  reversing  judg- 
ment in  part  Marconi  Wireless  Tele- 
graph Co.  of  America  v.  Commonwealth, 
106  N.  E.  310,  218  Mass.  558. 

Foreign  corporation,  maintaining  lo- 
cal office  from  which  it  distributed  divi- 
dends and  where  it  held  directors'  meet- 
ings, at  which  officers  were  elected,  exe- 
cution of  deeds  to  lands  outside  state 
were  authorized,  etc.,  was  not  engaged 
in  interstate  commerce.    Id. 

To  be  doing  business  in  a  jurisdiction 
the  business  done  by  a  foreign  corpora- 
tion must  be  such  in  character  and  ex- 
tent as  to  warrant  the  inference  that  it 
has  subjected  itself  to  the  jurisdiction. 
Making  of  contract  within  jurisdiction 
may  render  it  subject  to  its  laws,  and 
officer  making  it  would  be  engaged  in 
business  for  corporation;  but  casual 
place  where  transaction  was  had  is  not 
a  place  of  business  or  office,  and  taking 
advantage  of  casual  presence  in  locality 
•to  arrange  for  business  directly  is  not 
the  doing  of  business,  and  maintenance 
of  place  of  business  'by  corporation,  un- 
less this  is  but  a  subterfuge  or  cloak. 
Smithson  v.  Roneo  (D.  C.)  231  F.  349. 

A  foreign  corporation,  operating  ves- 
sels on  the  Great  Lakes,  held  doing  busi- 
ness in  the  state  of  New  York,  where 
vessels  plied  from  a  New  York  port  and 
were  there  fitted  out,  etc.,  so  it  might 
be  served  with  process  in  New  York. 
Frontier  S.  S.  Co.  v.  Franklin  S.  S.  Co. 
(D.  C.)  233  F.  127. 

Foreign  corporation  held  doing  busi- 
ness in  state,  when  engaged  in  a  more 
or  less  continuous  effort  to  carry  on 
some  part  of  the  business  in  which  it  is 
usually  and  generally  engaged.    Knapp 
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V.  Bullock  Tractor  Go.  (D.  C.)  242  F. 
543. 

Contract  whereby  foreign  corpontioii 
became  sales '  agent  of  Michigan  com- 
pany, to  dispose  of  its  goods  throu^* 
out  United  States,  held  interstate  in  iti 
nature,  so  that  Pub.  Acts  Mich.  1901, 
No.  206,  as  amended  by  Pub.  Acts  Mich. 
1903,  No.  34,  and  by  Pub.  Acts  Micb. 
1907,  No.  310,  relating  to  contracts  by 
foreign  corporation,  has  no  application. 
American  Distributing  Co.  v.  Hayes 
Wheel  Co.  (D.  C.)  250  F.  109. 

Settlement  of  account  between  foreign 
corporation  and  debtor,  who  gare  notes 
for  balance  due,  was  mere  collection  of 
debt,  and  not  transaction  of  such  corpo- 
ration within  state,  so  that  it  conld  re- 
cover on  notes,  though  it  had  not  com- 
plied with  Const.  Ala.  1901,  f  232,  and 
Code  1907,  §  3642.  Holman  v.  Darham 
Buggy  Co.  (Ala.)  76  So.  914. 

Single  transaction  does  not  constitute 
carrying  on  business  within  Gr.  Code 
Ariz.  1901,  pars.  909,  911,  relating  to 
foreign  corporations.  Martin  t.  Bank- 
ers* Trust  Co.  (Ariz.)  156  P.  87. 

A  foreign  trust  company,  in  accepting 
and  executing  in  New  York  a  tmst  deed 
on  Arizona  land,  does  not  violate  Ari- 
zona law.    Id. 

Prosecution  of  suit  is  not  carrying  on 
business  within  Civ.  CJode  Arii.  1901, 
pars.  909,  911,  relating  to  foreign  corpo- 
rations.   Id. 

That  a  foreign  corporation  in  a  sin- 
gle instance  acts  as  trustee  under  a 
deed  of  trust  for  the  holders  of  mortgage 
bonds,  collects  interest,  takes  title  to 
property  as  security,  and  otherwise  dis- 
charges the  duty  of  a  trustee,  does  not 
constitute  "carrying  on  business"  in  ^* 
state  within  Civ.  Code  Cal.  f  408. 
Equitable  Trust  Co.  of  New  York  v. 
Western  Land  &  Power  Co.  (CaL  App) 
176  P.  876. 

The  execution  within  the  state  by  ft 
foreign  corporation  of  a  single  o^^^^ 
licensing  the  manufacture  of  a  patented 
article  owned  by  it  does  not  constitute 
doing  business  within  the  state  in  '^^^' 
tion  of  the  Foreign  Corpora tion* Act  III- 

S  6.  Watson  Fireproof  Window  0>.  '■ 
MiUer,  194  111.  App.  316;  Saooe  ▼• 
Perkinson,  Id.  318. 

A  foreign  mining  corporation.  os>^ 
mines  and  transacting  business  in  b.  i^ 
eign  state,  merely  maintaining  for  <^' 
venience  In  the  conduct  of  its  int:«m*i 
affairs  an  office  in  this  state,  leas<^/° 
the  name  of  its  treasurer,  and  o"^^^ 
no  property  in  the  state,  aside  from 
some  office  furniture,  the  greater  P*^' 
of  its  directors  residing  -outside  the 
state,  is  not  doing  business  within  to« 
state.  People  v.  Mascot  (Copper  Co< 
202  lU.  App.  151. 

Plaintiff,  a  foreign  corporation,  ^ 
doing  business  within  the  state,  where « 
maintained  an  office  in  the  state  in 
charge  of  its  vice  president,  and  orders 
were  taken  and  accepted  within  tW 
state  on  samples  for  shipments  of  the 
corporation's  goods  from  the  plac<  ^^ 
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mannCactnre  without  the  state  to  the 
customer  within  the  state.  United 
States  Fashion  &  Sample  Book  Co.  ▼. 
Schmidt,  209  111.  App.  240. 

A  foreign  railroad  corporation  was 
"engaged  in  or  soliciting  business"  in 
Massachusetts  so  as  to  be  amenable  to 
process  under  St.  Mass.  1913,  c.  257, 
amending  St.  1907,  c.  332,  f  1,  where  it 
contracted  with  a  resident  to  represent 
it  as  New  England  passenger  agent  and 
invested  him  with  consideralde  authori- 
ty, both  actual  and  apparent.  Reynolds 
▼.  Missouri,  K.  &  T.  Ry.  Co.,  113  N.  £J. 
413,  224  Mass.  379. 

A  foreign  corporation  engaged  in 
erecting  in  Missouri  fireproof  construc- 
tion and  reinforced  concrete,  held  not 
engaged  in  interstate  commerce,  and  so 
it  could  not  defeat  an  action  for  the 
penalty  prescribed  by  Rev.  St.  Mo. 
1909,  §  3040,  for  faUure  to  comply  with 
section  3039,  requiring  foreign  corpora- 
tions doing  business  in  the  state  to  take 
out  a  license.  State  ex  rel.  Lay  y. 
Arthur  Greenfield,  Inc.  (Mo.)  206  S.  W. 
619. 

Foreign  corporation  held  within  Rev. 
St  Mo.  1909,  H  3037-3041,  to  be  doing 
business  in  the  state  in  supplying  i>er- 
formers  for  a  Chautauqua  course  and 
managing  entertainment,  so  no  action 
can  be  brought  on  contracts  in  connec- 
tion therewith,  corporation  not  haying 
complied  with  law.  Wichita  Film  & 
Supply  Co.  V.  Yale  (Mo.  App.)  184  S. 
W.  119. 

The  doing  of  single  act  of  business  by 
foreign  corporation  does  not  bring  it 
within  Laws  N.  M.  1909,  c.  79,  §  102, 
providing  that  foreign  corporation  be- 
fore transacting  any  business  shall  file 
copy  of  its  charter  with  secretary  of 
territory.  Vermont  Farm  Mach.  Co.  y. 
Ash  (N.  M.)  170  P.  741. 

A  foreign  corporation  giving  instruc- 
tion by  mail  to  an  applicant  in  New 
York,  held  engaged  in  interstate  com- 
merce, and  entitled  to  sue  applicant  in 
New  York  on  his  contract  to  pay  a 
monthly  premium  for  instruction,  al- 
though it  had  not  complied  with  General 
Corporation  Law  N.  Y.  §  16,  nor  Tax 
Law  N.  Y.  §  181.  International  Text- 
Book  Co.  V.  Tone,  115  N.  E.  914,  220 
N.  Y.  313,  reversing  judgment  147  N.  Y. 
S.  1117,  162  App.  Div.  930. 

Ohio  corporation  held  not  engaged  in 
business  in  New  York,  so  as  to  be  amen- 
able to  the  New  York  courts.  Bemer 
y.  ColUer  Co.  (Sup.)  167  N.  Y.  S.  39, 
179  App.  Div.  732. 

Though  it  was  intention  that  printing 
contract  be  performed  without  state, 
though  orders  for  printing  were  taken  in 
state,  defense  that  plaintiff  printing 
company  had  failed  to  procure  certifi- 
cate to  do  business  in  state,  and  to  pay 
necessary  fees  of  state  treasurer,  could 
not  prevail.  Briggs  v.  General  Colonial 
Co.  (Sup.)  168  N.  Y.  S.  74. 

Foreign  corporation,  maintaining  of- 
fice in  charge  of  agent  without  authority 
to  bind  it,  and  haviog  no  prc^erty  in  the 


state,  except  office  furniture,  and  only 
occasionally  shipping  lumber  into  the 
state,  held  doing  business  within  the 
state.  Interocean  Forwarding  Co.  v. 
Charles  R.  McCormick  &  Co.  (Sup.)  168 
N.  Y.  S.  177,  order  affirmed  169  N.  Y. 
S.  1098. 

Foreign  corporation  may  engage  in  in- 
terstate commerce,  and  do  nothing  in 
New  York  except  in  furtherance  of  that 
commerce,  and  not  be  brought  within 
General  Corporation  Law  N.  Y.  |  16, 
requiring  it  to  take  out  lice<ise  to  do 
business.  Economy  Baler  Co.  y.  Pint- 
llano  (Sup.)  169  N.  Y.  S.  1019. 

As  to  validity  of  service  of  summons 
upon  vice  president  of  a  foreign  corpo- 
ration, the  fact  that  corporati<m*8  name 
appeared  on  door  of  an  office  in  the  city 
of  New  York,  and  also  in  tdephone  di- 
rectory and  in  a  New  York  trade  or 
business  directory,  did  not  constitute 
"doing  business*'  within  the  state. 
Rosenblatt  v.  Bridgeport  Metal  Goods 
Mfg.  CJo.  (Sup.)  173  N.  Y.  S.  331. 

A  foreign  corporation's  contract,  made 
at  its  New  York  office,  for  the  trans- 
portation of  passengers  from  New 
York  to  (Canada,  was  valid,  notwith- 
standing the  corporation's  failure  to 
comply  with  General  Corporation  Law 
N.  Y.  §  15,  or  Tax  Law,  $  181,  relating 
to  authority  to  do  business  and  to  li- 
cense tax,  as  it  had  the  right  under  the 
commerce  clause  (Const.  U.  S.  art.  1, 
I  8,  subd.  3)  to  enter  and  to  do  business 
in  the  state.  Erie  Beach  Amusements 
V.  Spirella  Co.  (Co.  Ct.)  173  N.  Y.  S. 
626. 

The  action  of  a  foreign  corporation  in 
designating  an  agent  in  the  state  and 
furnishing  him  with  goods  to  be  sold 
and  which  were  sold  in  the  state  held  to 
constitute  "doing  business"  in  the  state. 
BaUey  v.  Parry  Mfg.  Co.  (Okl.)  158  P. 
681. 

Until  a  foreign  corporation  comes 
within  the  state  to  "do  business"  as  the 
term  would  be  applied  to  an  instance, 
where  it  permanently  locates  and  actu- 
ally transacts  its  business,  the  state 
laws  cannot  have  any  effect  upon  it. 
In  determining  authority  of  agent  of 
foreign  corporation  in  its  relation  to 
question  whether  corporation  is  doing 
business  within  the  state  so  as  to  be 
subject  to  jurisdiction  of  its  courts,  the 
agent's  written  contract  of  appointment 
must  be  taken  as  a  whole,  and  question 
must  turn  upon  the  manner  in  which 
he  was  to  carry  out  appointment.  Con- 
tract between  agent,  engaged  in  solicit- 
ing business  in  state,  and  defendant  har- 
vester company,  a  foreign  corporation, 
held  to  give  to  agent  no  authority  fur- 
ther than  to  solicit,  etc.,  so  that  defend- 
ant was  not  "doing  business  within  the 
state"  and  was  not  subject  to  jurisdic- 
tion of  courts  of  state,  under  L.  O.  L. 
f  528,  as  amended  by  Laws  1911,  p. 
148.  Deardorf  v.  Idaho  Nat  Harvester 
Co.  (Or.)  177  P.  33. 

A  foreign  private  corporation,  main- 
taining no  office  in  West  Virginia  and 
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transporting  its  products  to  market  by 
its  own  steamboats  and  barges,  along  the 
Ohio  river  from  Pittsburgh  to  points 
not  in  the  state,  was  not  doing  business 
in  the  state,  within  Code  W.  Va.  1913, 
c.  124,  relating  to  service  of  process. 
Hayman  v.  Monongahela  Consol.  Goal 
&  Coke  Co.  (W.  Va.)  94  S.  E.  36. 

A  foreign  corporation  engaged  in 
fraud  is  not  engaged  in  interstate  com- 
merce so  as  to  protect  its  contract  from 
annulment  for  failure  to  take  out  a 
license  under  St.  Wis.  1915,  §  ItTOb, 
to  do  business  in  the  state.  Hamley  v. 
Till,  156  N.  W.  968,  162  Wis.  533. 

Although  as  part  of  transaction  in  Illi- 
nois, whereby  Wisconsin  party  conveyed 
realty  in  Wisconsin  to  Maine  corpora- 
tion, such  party  received,  and  was  to 
receive,  shares  of  stock  of  corporation, 
transaction  was  not  interstate  in  char- 
acter, as  that  term  is  used  in  law  relat- 
ing to  interstate  commerce,  and  St.  Wis. 
1917,  §  1770b,  as  to  invalidity  of  trans- 
actions of  foreign  corporation  which  has 
not  complied  with  law,  would  apply. 
Wisconsin  Trust  Co.  v.  Munday  (Wis.) 
168  N.  W.  393.  ^ 

109.  Transportation  of  passengers  In 
general.— The  law  of  contributory  neg- 
ligence of  the  state,  where  a  passenger 
was  injured  while  traveling  between 
points  therein,  governs  in  an  action  for 
the  injury.  Long  v.  Atlantic  Coast 
Une  R.  Co.,  238  F.  919,  151  C.  C.  A. 

A  shipment  of  baggage  held  to  be  in- 
terstate, notwithstanding  its  recheck- 
ing  at  the  state  line  to  avoid  the  regula- 
tion of  interstate  commerce.  Reynolds 
V.  St.  Louis  S.  W.  Ry.  Co.  (Mo.  App.) 
190  S.  W.  423.  ' 

A  vessel  carrying  a  load  of  passen- 
gers to  a  picnic  is  in  law  as  much  en- 
gaged in  "commerce"  as  one  carrying 
grain  or  other  merchandise  (citing 
Words  and  Phrases  "Commerce"). 
Guilliams  v.  Beaver  Lake  Club  (Or.) 
175  P.  437. 

Whether  news  agent  entitled  to  trans- 
portation on  defendant's  roads,  under 
contract  with  his  employer  involving 
interstate  commerce,  was  a  passenger 
when  injured  through  negligence  of  de- 
fendant's servants  was  to  be  determined 
b^  the  federal  law.  Nevill  v.  Gulf,  C. 
&  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  187  s! 
W.   388. 

III.  White  slave  trafflo  act.— Con- 
struing as  applicable  to  transportation 
in  interstate  commerce  of  woman  un- 
accompanied by  expectation  of  pecun- 
iary gain,  the  provisions  of  White 
Slave  Traffic  Act  June  25,  1910  (Comp. 
St.  1916,  §  8813)  does  not  render  the 
statute  invalid,  as  in  excess  of  the  con- 
stitutional power  of  Congress  over  in- 
terstate commerce.  Caminetti  v.  U.  S., 
37  S.  Ct.  192,  242  U.  S.  470,  61  L.  Ed. 
442.  L.  R.  A.  1917F,  502,  Ann.  Cas. 
1917B,  1168,  affirming  judgments  Diggs 
V.  Same,  220  F.  545,  136  C.  C.  A.  147, 
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and  Hays  v.  Same,  231  F.  106, 145  C. 
O.  A.  294. 

There  may  be  a  conviction  of  violation 
of  White  Slave  Act  June  25,  1910 
(Comp.  St  1916,  §f  8812-8819),  thoDgh 
.  the  offense  proved  may  contain  the  ele- 
ments of  a  graver  offense,  cognizable 
by  the  state  laws.  Yeates  v.  U.  S.  (C. 
C.  A.)  264  F.  60. 

An  attempted  enticement  of  a  girl 
completed  before  interstate  transpor- 
tation was  commenced  is  intrastate 
commerce,  not  within  purview  of  the 
Mann  Act  (Comp.  St  1916,  f  8813). 
and  therefore  punishable  by  the  Donlan 
Act  (Laws  Mont  1911,  c  1).  State  t. 
Reed,  163  P.  477,  53  Mont  292.  ' 

VI.  MEANS  AND    METHODS  OF 
REGULATION 

(A)  In  general 

112.  Nature  and  scope  in  generals 
Statute  enacted  under  police  power 
held  not  invalid  because  interstate  com- 
merce is  incidentally  affected,  bat  un- 
constitutional if  it  directly  burdens 
such  commerce.  Geiger-Jones  Co.  y. 
Turner  (D.  C.)  230  F.  233. 

114.  Prohibitory  acts  and  ordlBtDoas 
in  general.— Power  of  Congress  to  reg- 
ulate commerce  may  in  proper  cases 
take  the  character  of  prohibition.  U. 
S.  V.   Hill,  39  S.  Ct   143,  63  L.  Ed. 

• 

Act  July  31,  1912,  §  1  (Comp.  St. 
1916,  §  10416),  forbidding  the  introdac- 
tion  into  the  United  States  of  fight  pic- 
ti^res  or  their  transportation  from 
state  to  state  is  valid,  though  partaking 
of  a  police  regulation.  U.  S.  v.  John- 
ston (D.  C.)  232  P.  970. 

Laws  Miss.  1916,  c.  135,  I  3,  proWb- 
iting  county  supervisors  from  letting 
contracts  to  furnish  county  with  blan^^ 
books,  stationery,  etc.,  to  persons  vho 
are  not  bona  fide  residents  of  b***.*' 
actually  engaged  in  printing  business  in 
state,  held  not  violative  of  Const  tJ.  S. 
art  1,  §  8,  giving  Congress  authority 
to  regulate  interstate  commerce.  Stat^ 
V.  Senatobia  Blank  Book  &  Stationery 
Co.,  76  So.  258,  115  Miss.  254. 

Power  to  regulate  commerce  includes 
by  necessary  inference  power  to  ex- 
clude, absolutely  or  conditionally,  ^^^^ 
its  operations  Injurious  things  and  P^'' 
nicious  practices.  Brennen  v.  Southern 
Express  Co.  (S.  C.)  90  S.  E.  402. 

115.  Inspection  in  general.— Act  ^^ 
June  5,   1915    (Laws    1915,   c   68^^^[ 
which   provides   for   the   inspect!*'^   *j 
naval  stores  in  accordance  with  a  ^L 
standard    by   inspectors    appoint^     J 
the  state,  for  which  fees  are  cb^*^*.^ 
and   prohibiting  the   sale  in   the    ^*^. 
or  shipment  out  of  the  state  of    ^^^. 
spected  stores,  except  where,  afte^   ^ 
maud,   inspection   has   not   been     ^'^^ce 
within  20  days,  is  not  an  interfe^^'^j 
with  interstate    or   foreign   comtO^^^' 
but  is  within  the  police  powers  o^ 
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state  and  valid.  Jackson  t.  Crayens 
(D.  C.)  235  F.  212. 

A  manicipal  imposition  under  the 
police  power  is  not  a  bnrden  on  inter- 
state commerce,  which  may  lawfully  be 
subjected  to  the  necessary  expense  of 
enforcing  inspection  laws.  Colorado 
Postal  Telegraph  Co.  t.  City  of  Colo- 
rado Springs  (Colo.)  158  P.  816. 

Commerce  between  states  may  be 
incidentally  affected  by  local  inspection 
or  police  regulations  without  the  latter 
becoming  invalid  on  that  account. 
State  V.  McKay,  193  S.  W.  09,  137 
Tenn.  280. 

In  relation  to  crude  petroleum  oil 
and  its  products,  produced  and  manu- 
factured  in  California,  and  brought  in- 
to Washington,  the  oil  inspection  law, 
requiring  that  oil  be  inspected  before 
it  is  sold  or  offered  for  sale,  is  not  vio- 
lative of  Const.  U.  S.  art.  1,  |  8,  cl. 
3,  giving  jurisdiction  to  Congress  to 
regulate  interstate  commerce.  Stand- 
ard Oil  Co,  v.  Graves  (Wash.)  162  P. 
558. 

116.——  Fees.«A  state,  under  its 
police  power,  may  enact  laws  for  in- 
spection of  oils  and  gasoline,  tending  to 
promote  public  safety,  or  to  protect 
public  from  frauds,  and  may  charge  a 
fee  reasonably  sufficient  to  pay  cost 
of  inspection,  though  property  may  be 
moving  in  interstate  commerce;  but,  if 
charge  is  obviously  and  largely  in  ex- 
cess of  cost  of  inspection,  act  will  be 
declared  void  as  burden  on  interstate 
commerce.  Pure  Oil  Co.  v.  State  of 
Minnesota,  39  S.  Ct.  36,  63  L.  Ed.  — . 

Discretion  of  state  Legislature  in  de- 
termining amount  of  fee  for  inspe,ction 
of  oils  and  gasoline,  prima  facie  reason- 
able, will  not  be  lightly  disturbed  by 
federal  courts  in  determining  whether 
exaction  for  inspection  of  6uch  prod- 
ucts, moving  in  interstate  commerce, 
constitutes  burden  thereon,  on  account 
of  excessive  character  of  charge,  ren- 
dering state  act  a  revenue,  instead  of 
an    inspection,    measure.  Id. 

In  view  of  rapid  increase  in  use  of 
gasoline,  and  action  of  Legislature  of 
Minnesota  in  reducing  fee  for  inspec- 
tion of  oils  and  gasoline  in  tank  cars, 
federal  Supreme  Court  will  not  impute 
a  purpose  other  than  to  conform  to 
requirements  of  federal  Constitution  in 
enactment  of  Gen.  St.  Minn.  1913,  §| 
3619-3632,  exacting  fees  for  inspection 
of  oils  and  gasoline,  claimed  to  be  in- 
valid as  revenue  measure  and  burden 
on  interstate  commerce.    Id. 

Acts  Ind.  1901,  c.  226,  regulating  in- 
spection of  petroleum  products,  is  ob- 
jectionable as  placing  burden  on  inter- 
state commerce,  in  that  section  5  there- 
of provides  for  collection  of  fees  in 
excess  of  amount  necessary  for  proper 
enforcement  of  inspection.  Caldwell  v. 
State    (Ind.)   119  N.  E.  999. 

123.  Grants  of  monopolies  and  spe- 
cial privileges^Agreement,  obligating 
defendant  to  sell  only  plaintiff's  goods 


at  prices  to  be  fixed  by  plaintiff  held 
invalid  nnder  Vernon's  Sayles'  Ann.  Civ. 
St.  Tex.  art.  7796,  though  transaction 
was  interstate.  W.  T.  Rawleigh  Med- 
ical Co.  V.  Mayberry  (Tex.  Civ.  App.) 
193  S.  W.  199. 

A  sales  agreement  that  buyer  should 
sell  goods  only  within  a  certain  terri- 
tory and  engage  in  no  other  business 
violates  the  Anti-Trust  Law,  although 
sale  and  delivery  of  goods  involved 
transportation  in  interstate  commerce. 
Whisenant  v.  Shores-Mueller  Co.  (Tex. 
Civ.  App.)  194  S.  W.  1175. 

124.  Prohibition  and  regulation  of 
trade  or  business  In  general.— Dyna* 
mite,  as  a  legitimate  subject  of  com- 
merce, while  in  transit  to  a  foreign 
country,  may  be  lawfully  brought  into 
any  harbor.  City  of  Seattle  T.  Lloyds* 
Plate  Glass  Ins.  Co.  (C.  C.  A.)  253  F. 
321. 

Where  the  issuance  and  redemption 
of  profit-sharing  coupons  constitute  in- 
terstate commerce,'  the  police  power  of 
the  state  does  not  give  it  the  right  to 
inspect  or  regulate  the  transaction  as  a 
means  of  protecting  health  and  morals 
or  preventing  fraud.  State  v.  Weigle 
(Wis.)  168  N.  W.  385. 

l24'/2-  Weights  and  measures.^Laws 
Mo.  1913,  p.  372,  §  63,  prohibiting  an- 
other than  state  weigher  issuing  weight 
certificate  for  grain  weighed  at  a  pub- 
lic warehouse,  does  not  burden  inter- 
state commerce,  and  so  fiolate  the 
commerce  clause  of  the  federal  Con- 
stitution. Merchants*  Exchange  of  St. 
Louis  V.  State  of  Missouri  ex  rel.  Bark- 
er, 39  S.  Ct  114,  63  L.  Ed.  — . 

Laws  Mo.  1913,  p.  354,  relative  to 
weighing  and  grading  of  grain  by  state 
inspectors,  and  issuing  of  certificfates 
therefor,  does  not  interfere  with  in- 
terstate commerce.  State  ex  rel.  Bark- 
er V.  Merchants'  Exch.  of  St.  Louis 
(Mo.)  190  S.  W.  903. 

125.  Advertisements. « Laws  Kan. 
1917,  c.  166,  §§  1,  2,  denouncing  sale 
of  cigarettes  and  advertisement  of 
same,  held  unenforceable  as  a  burden 
on  interstate  commerce,  in  so  far  as  it 
applies  to  interstate  commerce  in  news- 
papers published  without  state  adver- 
tising cigarettes.  Post  Printing  &  Pub- 
lishing Co.  v.  Brewster  (Kan.)  246  F. 
321. 

127.  Blue  sky  laws^The  Ohio  '"blue- 
sky"  law  (Gen.  Code,  |§  6373-1  to 
6373—24,  amended  by  Act  May  6,  1913 
[103  Ohio  Laws,  p.  743])  requires  deal- 
ers in  stocks;  bon^s,  and  other  securi- 
ties to  obtain  a  license  from  the  super- 
intendent of  banks,  and  make  applica- 
tion, giving  certain  information  con- 
cerning the  applicant,  the  location  and 
character  of  its  business,  and  refer- 
ences, establishing  the  good  repute  of 
the  applicant's  .directors,  officers  and 
agents.  If  the  applicant  be  a  foreign 
corporation,  it  must  also  file  a  copy 
of   its    articles    of   incorporation,    etc 
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Notice  of  the  application  must  be  pub- 
lished. A  liceused  dealer  may  not  seU 
securities  until  it  has  also  filed  a  state- 
ment CQncerning  the  issuer  of  the  se* 
curities,  etc.  An  issuer  or  underwrite 
er  is  prohibited  from  disposing  of  se- 
curities, to  organize  any  company,  or 
as'sisting  in  the  flotation  of  its  securi- 
ties, without  furnishing  similar  infor- 
mation and  procuring  a  certificate.  The 
commissioner  may  revoke  licenses  or 
certificates,  and,  though  his  action  is 
reviewable,  the  review  is  restricted  to 
the  court  of  a  particular  county. 
Held,  that  this  imposes  direct  and  sub- 
stantial burdens  on  dnterstate  com- 
merce, and  its  unconstitutional  fea- 
tures are  so  distributed  through  its 
various  parts  as  to  be  inseparable  and 
vitiate  the  entire  act.  Geiger-Jones 
Co.  V.  Turner  (D.  C.)  230  F.  233. 

132.  Foreign     oorporatfona.«Power8 

remaining  in  states  in  general,  see  note 
58,  ante. 

What  constitutes  interstate  commerce, 
see  notes  97-99,  108,  ante. 

Under  Code  Ala.  1907,  §  3650,  a  for- 
eign corporation  engaged  only  in  in- 
terstate commerce  within  the  state  can 
sue  therein  without  complying  with  the 
requirements  to  do  business  in  the  state. 
Citizens'  Nat.  Bank  v.  Bucheit  (Ala. 
App.)  71  So.  82,  certiorari  denied  Ex 
parte  Bucheit  (Sup.)  72  So.  1019 ;  Ty- 
son V.  Jennings  Produce  Co.  (Ala.  App.) 
77  So.  986»  certiorari  denied  Ex  parte 
Tyson  (Sup.)  Id.  993. 

A  state  statute  requiring  foreign  cor- 
porations doing  business  in  state  to  file 
their  articles,  etc.,  is  inapplicable  to  a 
foreign  corporation  whose  transactions 
with  citizens  in  state  constitute  inter- 
state commerce.  Bondurant  v.  Dahnke- 
Walker  Milling  Ck).,  195  S.  W.  139,  175 
Ky.  774 ;  W.  B.  Clarkson  &  Co.  v.  Gana 
S.  S.  Line  (Tex.  Civ.  App.)  187  S.  W. 
1106;  Merriam  &  Millard  Co.  v.  Cole 
(Tex.  Civ.  App.)  198  S.  W.  1054 ;  Je- 
^rome  P.  Parker-Harris  O).  v.  Kissel 
Motorcar  Co.,  163  N.  W.  141,  165  Wis. 
518. 

Foreign  corporation,  though  engaged 
in  interstate  commerce,  held  suitable  in 
court  of  any  state  in  which  it  is  doing 
business,  and  which  has  a  law  making 
provision  for  asserting  jurisdiction  ov- 
er it.  Knapp  v.  Bullock  Tractor  Co. 
(D.  C.)  242  F.  543. 

Statutory  provisions  as  to  designation 
by  foreign  insurance  companies  of 
agents  for  i^ervice  of  process  and  for 
service  on  agents  so  designated,  held 
valid  and  binding  on. such  company  do- 
ing business  in  the  state.  Hagler  v. 
Security  Mut.  Life  Ins.  Co.  (D.  O.)  244 
F.  863. 

Acts  Tex.  Slst  Leg.  c.  108,  if  intended 
to  cancel  foreign  insurance  company's 
powers  of  attorney  to  agents  for  serv- 
ice of  process  before  npw  powers  were 
given  com'missioner  of  insurance,  held 
unconstitutional.    Id. 

Where    a    corporation   intermittently 
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transacts  business  in  a  state  other  than 
that  of  its  creation,  having  no  regular 
place  of  business  and  agents  in  such 
other  state  to  constitute  its  actual  pre^ 
ence  there,  that  state  may  make  justid' 
able  in  its  courts  questions  arising  out 
of  the  business  actually  transacted 
within  its  borders ;  but,  if  such  foreign 
corporation  sends  its  agents  into  an- 
other state  for  the  purpose  of  there  car- 
rying on  its  business,  its  presence  is  as 
real  in  that  jurisdiction  as  in  the  juris- 
diction of  its  creation,  for  in  either  it  is 
an  artificial  thing  acting  solely  through 
agents,  and,  being  actually  present  in 
the  jurisdiction,  it  may  be  served  there. 
Hoffman  v.  Washington-Virginia  Rj. 
Co.,  44  App.  D.  C.  4ia 

Pub.  Laws  Me.  1911,  c.  152,  regulat- 
ing foreign  corporations  held  to  place  a 
material  burden  on  interstate  commerce 
and  therefore  repugnant  to  commerce 
clause  of  the  federal  Constitution.  F. 
S.  Royster  Guano  Co.  v.  Cole,  99  A.  33, 
115  Me.  387. 

St  Mass.  1913,  c  257,  amending  St 
1907,  a  332,  §  1,  is  not  unconstitution- 
al as  applied  to  the  case  of  a  foreign 
railroad  corporation  doing  business  in 
the  state.  Reynolds  v.  Missouri,  K.  & 
T.  Ry.  Co.,  113  N.  E.  413,  224  MIm 
379. 

Laws  Miss.  1914,  c  162  (Heming- 
way's CJode,  §  4750  et  seq.),  providing 
that  manufacturer  of  cotton  seed  oil 
products  shall  not  operate  cotton  gin, 
except  where  cotton  oil  plant  is  located, 
and  imposing  penalty,  and  in  addition 
forfeiture  of  right  of  foreign  corpora- 
tion to  do  business  for  violation,  is 
within  powers  of  state.  State  v.  Cres- 
cent Cotton  Oil  Co.,  77  So.  185,  116 
Miss.  398. 

Foreign  corporations  cannot  complain 
they  are  not  given  advantages  over 
those  created  by  authority  of  the  state. 
Equitable  Life  Assur.  Soc.  of  the  Unit- 
ed States  V.  Hart  (Mont.)  173  P.  1062. 

Though  Corporation  Act  N.  J.  i  W, 
makes  foreign  corporations  subject  to 
the  act,  P.  L.  1913,  p.  32,  amending 
General  Corporation  Act,  §  51,  and 
prohibiting  corporation  organized  nod" 
act  from  dealing  in  stock  of  another 
corporation,  does  not  apply  to  foreign 
corporation  doing  business  in  state.  Is* 
land  Heights  &  Seaside  Park  Bridge 
Co.  V.  Brooks  &  Brooks  Corp.,  97  A. 
267,  88  N.  J.  Law,  613. 

The  power  of  a  state  to  exclude  a 
foreign  corporation  is  subject  to  the 
limitation  that  freedom  of  intersUte 
commerce  is  not  to  be  impaired,  li'ter- 
national  Text-Book  Co.  v.  Tone,  115  N. 
E.  914,  220  N.  Y.  313,  reversing  i^^g- 
ment  147  N.  Y.  S.  1117^  162  App.  0^'- 
930. 

The  state  may  impose  stringent  con- 
ditions on  foreign  insurance  comp*^!* 
incident  to  every  transaction  witbi^  ^^. 
limits  of  the  insurance  businesSy  ^ 
may  even  go  so  far  as  to  ezdude  ^^ 
altogether.  Adamson  v.  Schrein^ 
(Sup.)  160  N.  Y.  S.  745,  95  Miso  B«P' 
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386,  judgment  reyersed  162  N.  Y.  S. 
653,  176  App.  Div.  95. 

State  can  impose  burdens  on  foreign 
corporation  as  condition  of  its  conduct- 
ing business  within  the  state,  subject  to 
restriction  that  tax  laws  must  not  in- 
terfere with  foreign  or  interstate  com- 
merce, or  unjustly  discriminate  between 
different  foreign  corporations  of  the 
same  class.  Pittsburgh  life  &  Trust 
Co.  V.  Young  (N.  C.)  90  S.  E.  568. 

In  permitting  foreign  corporations  to 
do  business  in  the  state,  permission  may 
be  granted  under  such  conditions  and 
regulations  as  the  state  shall  impose, 
not  thereby  affecting  matters  of  a  fed- 
eral nature.  Fidelity  &  Deposit  C3o.  T. 
Brown  (Vt)  104  A.  234. 

133.  Fish  and  game  laws.— Pen.  Code 
Ga.  1910,  {  603,  relative  to  unlawful 
fishing,  and  authorizing  the  sheriff  to 
open  unlawful  obstructions  of  waters, 
held  not  unconstitutional.  Price  y. 
Hamilton,  92  S.  E.  62,  146  Ga.  705. 

In  exercise  of  police  power,  and  for 
welfare  of  all  citizens,  state  can  reg- 
ulate, or  even  prohibit,  catching  of  fish. 
Monroe  y.  Withycombe  (Or.)  165  P. 
227. 

Fishing  is  a  reasonable  use  of  waters 
and  shore  line  of  navigable  streams. 
Dincans  v.  Keeran  (Tex.  Civ.  App.) 
192  S.  W.  603. 

Under  Laws  Wash.  1895,  pp.  86-39, 
SS  1-5,  7-9,  held,  that  any  one  having 
.citizenship  and  other  qualifications  pre- 
scribed may  purchase  tidelands  for 
purpose  of  oyster  cultivation,  if  there 
be  no  prior  right  to  purchase  resting 
upon  occupancy  and  no  rights  of  up- 
land owners  in  theVay,  and  board*  of 
land  commissioners  is  without  discre- 
tion to  ignore  applications  of  such  per- 
sons or  to  withdraw  such  lands  fro.n 
such  acquisition.  In  re  Anderson,  163 
P.  767,  95  Wash.  330. 

134.  Navigation      and      shipping.— A 

state  law  cannot  give  a  maritime  lien 
on  a  foreign  vessel.  •  The  Natchez  (D. 
C.)  236  F.  588. 

137.  Employment  of  labor.-^Kansas 
Workmen's  Compensation  Act  does  not 
extend  to  the  case  of  a  workman  en- 
gaged in  interstate  commerce,  who 
ynthout  his  employer's  fault  is  injured 
in  the  course  of  his  employment.  Mat- 
ney  v.  Bush,  169  P.  1150,  102  Kan. 
293. 

Rev.  Laws  Okl.  1910,  §  3765,  for- 
bidding any  employer  to  persuade 
workmen  to  come  into  the  state  by 
false  representations,  and  section  3768, 
relating  to  recovery  of  attorney's  fee, 
are  not  invalid  as  attempting  to  reg- 
ulate' commerce  among  the  states. 
Riter-Conley  Mfg.  Co.  y.  Wryn  (Okl.) 
174  P.  280. 

138.  Seam  en  ^-California  Workmen's 
Compensation  Act,  giving  seamen  right 
to  compensation,  is  not  an  unwarranted 
interference  with  foreign  commerce. 
North  Pacific  S.  S.  Co.  y.  Industrial 


Ace.   Commission  of  California  (Cal.) 
163  P.  199. 

142.  Brldgee.«Act  Cong.  March  3, 
1899,  I  18  (Comp.  St.  1916,  §  9970), 
authorizing  Secretary  of  War  to  re- 
quire changes  in  bridges  unduly  im- 
peding navigation,  held  valid  under 
power  to  regulate  interstate  commerce, 
in  so  far  as  it  applies  to  a  bridge  over 
an  interstate  stream  constructed  un- 
der Acts  Cong.  July  14,  1862,  and  Feb. 
17,  1865.  U.  S.  V.  LouisviUe  Bridge 
Co.  (D.  C.V  233  F.  270. 

Laws  N.  Y.  1915,  c.  666,  adding  sec- 
tion 15a  to  Laws  1857,  c.  753,  com- 
pelling the  erection  of  pathway  for 
pedestrians  on  bridge  built  over  Ni- 
agara river,  held  not  to  interfere  with 
interstate  commerce,  and  that  the  Unit- 
ed States  government  obtained  from 
the  state  title  to  portion  of  land,  under 
the  river  on  which  the  bridge  was 
built,  would  not  affect  the  right  of  the 
state  to  pass  Laws  1915,  c.  666.  Peo-i 
pie  v.  International  Bridge  Co.,  119 
N.  B.  351,  223  N.  Y.  137,  affirming 
judgment  165  N.  Y.  S.  1104,  179  App. 
Div.  950. 

143.  Telegraphs  and  telephones.— 
What  constitutes  interstate  commerce, 
see  note  84,  ante. 

Where  telegraph  company  negligent- 
ly failed  to  deliver  message  originating 
in*  state  where  damages  for  mental 
anguish  could  be  recovered,  court  of 
forum  in  allowing  recovery  of  such 
damages  did  not  place  burden  on  in- 
terstate commerce  contrary  to  Const. 
U.  S.  art.  1,  §  8,  subd.  3.  Western  Un- 
ion Telegraph  Co.  v.  Bailey  (Tex.  Civ. 
App.)  184  S.  W.  519;  Western  Union 
Telegraph  Co.  v.  Martin  (Tex.  Civ. 
App.)  191  S.  W.  192. 

Adherence  by  state  court  to  common- 
law  principle  invslidating  telegraph 
company's  stipulation  exempting  it 
from  liability  for  negligence  in  trans- 
mission of  unrepeated  message,  etc., 
cannot  be  viewed  as  interference  with ' 
Interstate  commerce,  or  as  in  conflict 
with  authority  of  Interstate  Commerce 
Commission.  Des  Arc  Oil  Mill  v. 
Western  Union  Telegraph  Co.  (Ark.) 
201  S.  W.  273. 

R.  S.  Mo.  1909,  I  4749,  as  to  stake- 
holding,  is  not  invalid  as  an  attempt 
by  the  Legislature  to  control  interstate 
commerce,  notwithstanding  it  may  ap- 
ply to  transactions  which  involve  the 
use  of  a  telephone.  Fleming  v.  Weng- 
ler  (Mo.)  190  S.  W.  875. 

Under  Industrial  Insurance  Act,  pro- 
viding that  the  act  shall  apply  to  em- 
ployers and  employes  in  both  intrastate 
and  in  inter<!tate  commerce  to  the  ex- 
tent only  that  intrastate  work  is  clear- 
ly separable  from  interstate  commerce, 
the  act  does  not  apply  to  interstate 
telegraph  company's  operators  handling 
interstate  as  well  as  intrastate  mes- 
sages where  it  is  impossible  to  separate 
the  time  when  they  are  engaged  in 
interstate  commerce  from  time  they 
are   engaged   in   intrastate    commerce. 
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State   V.    Postal    Telegraph- Cable   Co. 
of  Washington  (Wash.)  172  P.  902.    ' 

146.  Creation  of  of  exemption  from 
civil   liabilities   or   remedies.— Affecting 

foreign  corporations,  see  note  132,  ante. 

Right  to  enforce  payment  for  goods 
sold  in  interstate  commerce  is  essen- 
tial to  such  commerce,  and  imposition  of 
unreasonable  conditions  operates  as  re- 
straint on  interstate  commerce.  Amer- 
ican Mercantile  Co.  v.  Circular  Adver- 
tising Co.   (Fla.)  71  So.  607. 

An  award  by  the  state  court  of  dam- 
ages to  a  shipper  for  loss  by  failure  to 
furnish  cars  on  demand  does  not  inter- 
fere with  rate  regalation,  or  the  au- 
thority of  Congress  or  the  Interstate 
Commerce  Commission  to  prohibit  dis- 
crimination. Baird  Bros.  v.  Minneapo- 
lis &  St.  L.  R.  Co.  (Iowa)  165  N.  W. 
432. 

In  proceedings  for  compensation  to 
surviving  widow  of  deceased  employ^; 
a  protocol  purporting  to  contain  testi- 
mony of  widow  and  her  witnesses  tak- 
en before  probate  judge  in  Austria 
could  not  be  admitted  as  foreign  affi- 
davits under  Pub.  Acts  Mich.  1909,  No. 
191,  which  provides  exclusive  method 
of  authenticating  such  affidavits.  Lo- 
buzek  v.  American  Car  &  Foundry  Co. 
(Mich.)  161  N.  W.  139. 

The  right  to  demand  and  enforce 
payment  for  goods  sold  in  interstate 
commerce  is  so,  directly  connected  with 
such  commerce  and  so  essential  to  its 
existence  that  the  imposition  of  unrea- 
sonable conditions  upon  this  right  must 
necessarily  operate  as  a  restraint ,  or 
burden  upon  interstate  commerce,  with 
which  a  state  has  no  power  to  inter- 
fere. Vermont  Farm  Mach.  Co.  v. 
Hall,  156  P.  1073,  80  Or.  308. 

Act  Pa.  June  9,  1911  (P.  L.  843)  8 
24,  protecting  goods  from  attachment, 
etc.,  does  not  interfere  with  interstate 
commerce  in  respect  to  attachment  of 
goods  in  a  car  within  state,  though  en- 
gaged in  interstate  commerce.  Stam- 
ford Rolling  Mills  Co.  v.  Erie  R.  Co., 
101  A.  823,  257  Pa.  507. 

Permitting  the  recovery  of  damages 
for  mental  anguish  caused  by  failure  to 
deliver  an  interstate  telegram  is  not  an 
arbitrary  burden  on  interstate  com- 
merce, or  an  unreasonable  interference 
with  such  commerce.  Western  Union 
Telegraph  .  Co.  v.  Martin  (Tex.  Civ. 
App.)  191  S.  W.  192. 

147.  Execution  of  Judldai  process^ 

Seizure  at  destination  of  consignment 
of  goods  from  another  state  under  le- 
gal process  is  not  invalid  as  interfer- 
ence with  interstate  commerce.  Bur- 
kee  V.  Great  Northern  Ry.  Co.  (Minn.) 
158  N.  W.  41. 

148.  Punishment  of  offenses  against 
commerce.— Congress,  in  the  exercise  of 
its  power  over  interstate  commerce, 
held  to  have  authority  to  enact  Act 
Cong.  Feb.  13,  1913  (Comp.  St.  1916,  § 
8003),  punishing  unlawfully  breaking 
seal   of   railroad   car  containing  inter- 
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state  shipments,  or  entering  such  can 
with  intent  to  commit  larceny,  or  steal- 
ing from  such  car  any  goods  which  are 
a  part  of  or  constitute  an  interstate 
shipment;  the  power  of  Congress  being 
analogous  to  the  police  power.  Morris 
V.  U.  S.,  229  F.  516,  143  C.  C.  A.  584. 
The  breaking  of  a  freight  car  and  the 
stealing  of  goods  part  of  an  interstate 
shipment  in  transit  was  punishable  un- 
der the  state  law.  Gates  v.  Stote  (Ga. 
App.)  92  S.  E.  974. 

(B)  RaUroada 

149.  In  general.— -A  fee  based  on  a 
percentage  of  total  bond  issue  in  ac- 
cordance with  Missouri  statute,  exacted 
by  Public  Service  Commission  of  Mis- 
souri for  certificate  authorizing  railroad 
bond  issue  of  $31,848,900,  only  |3,000,- 
000  worth  of  railroad's  total  property 
of  $281,000,000,  and  six-tenths  of  one 
mile  of  main  track  out  of  3,500  miles 
b^ing  in  Missouri,  was  an  unlawful  in- 
terference with  commerce  among 
states.  Union  Pac  R.  Co.  v.  Public 
Service  Commission  of  Missouri,  39  S. 
Ct  24.  63  L.  Ed.  — . 

A  bridge  which  is  a  part  of  an  in- 
terstate railroad  highway  may  be  re- 
moved from  a  stream  if  it  constitutes 
such  an  obstruction  as  to  cause  the  riv- 
er to  overflow  and  imperil  the  lives  and 
property  of  the  people  residing  near- 
by. Kaw  Valley  Drainage  Dist  of  Wy- 
andotte County  V.  Missouri  Pac  By- 
Co.,  ICl  P.  937,  99  Kan.  188. 

Fielder  Act,  relating  to  grade  crosa- 
ings,  is  not  interference  with  interstate 
commerce.  Erie  R.  Co.  v.  Board  of 
Public  Utilities  Com'rs  (N.  J.)  98  A.  13. 
The  Corporation  Commission  may  re- 
quire all  reasonable  and  proper  facili- 
ties to  be  furnished  by  a  railroad,  and 
fact  that  its  order  requiring  such  fa- 
cilities may  incidentally  affect  inter- 
state commerce  does  not  render  it  a 
nullity.  But  where  railroad  baa  fur- 
nished all  proper  and  reasoDable  fa- 
cilities of  character  required  by  order 
of  Corporation  Commission,  commis- 
sion hasyuo  power  to  require  furnishing 
of  additional  facilities,  where  its  order 
will  interfere  with  interstate  com- 
merce. Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  State  (Okl.)   176  P.  393. 

153.  Depots,  stations,  and  terminal 
faoiiltles^Restriction  on  corporation 
organized  to  take '  over  sold-out  rail- 
road, under  Rev.  St  Tex.  1911,  arts. 
6624,  6625,  imposed  by  the  Texas  Of- 
fice-Shops Act  *farch  27,  1889  (Acts 
21st  I>g.  c.  106,  i  1;  Rev.  St  1911, 
art.  6423),  preventing  removal  of  of- 
fices and  shops  from  county  which  has 
issued  bonds  in  consideration  of  loca- 
tion of  such  offices  and  shops,  is  not  in- 
valid, as  Imposing  burden  upon  com- 
merce between  states.  International  & 
G.  N.  Ry.  Co.  V.  Anderson  County.  38 
S.  Ct.  370,  246  U.  S.  424,  62  L.  Ed.  8^7, 
affirming  judgment  (Tex.  Civ.  App.)  174 
S.  W.  305. 
Where  only  those  trains  which  stop- 
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ped  at  way  stations  were  required  to 
8 top  at  re-established  village  depot,  and 
eoald  not  be  required  to  stop  at  the 
junction  station  outside  of  village,  the 
burden  upon  interstate  commerce  was 
not  materially  increased.  Brogger  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Minn.) 

163  N.   W.   662.     Reargument   denied 

164  N.  W.  368. 

155.  Equipment  of  trains,  cars,  or 
locomotives.— A  state  statute  forbid- 
ding the  switching  of  cars  over  public 
crossings  in  cities  of  the  first  and  sec- 
ond class  with  a  crew  containing  le.ss 
than  a  specified  number  of  employes 
is  not  violative  of  the  commerce  clause 
of  the  federal  Constitution.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  State  of  Arkan- 
sas, 36  S.  Ct  443,  240  U.  S.  518,  60 
L.  Ed.  776,  affirming  judgment  170  S, 
W.  580,  114  Ark.  486. 

Ky.  St.  §  795,  requiring  railroads  op- 
erating within  state  to  provide  sepa- 
rate coaches  for  different  races,  as 
applied  to  a  railroad  operated  wholly 
within  the  state,  though  extended  by 
connections  with  another  state,  is  not 
an  unreasonable  interference  with  or 
regulation  of  interstate  commerce  in 
violation  of  U.  S.  Const  art.  1,  §  8. 
South  Covington  &  C.  St.  Ry.  Co.  v. 
.    Commonwealth    (Ky.)   205   S.   W.   603. 

156.  Operation  of  trains  In  general.— 

Order  of  State  Railroad  Commission 
requiring  trains  to  run  on  schedule 
time  with  certain  allowances  for  con- 
nections, held  an  unlawful  interference 
with  interstate  commerce  as  applied 
to  an  interstate  train  received  near 
state  line  from  another  railroad.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
State  of  Texas,  38  S.  Ct.  178,  245  U. 
S.  484,  62  L.  Ed.  419,  L.  R.  A.  1918C, 
535,  reversing  judgment  181  S.  W. 
721,  107  Tex.  540,  which  affirmed  (Civ. 
App.)  167  S.  W.  822. 

Order  of  Railroad  Commission  re- 
quiring railroad  to  stop  two  interstate 
trains  at  a  county  seat  having  a  popu- 
lation of  1,500  pursuant  to  Vernon's 
Sayles'  Ann.  Civ.  St.  Tex.  1914,  art 
6676,  subd.  2,  held  not  to  impose  an 
unreasonable  burden  on  interstate  com- 
merce. Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
State  of  Texas,  38  S.  Ct.  236,  246  U. 
S.  58.  62  L.  Ed.  674,  affirming  judg- 
ment (Tex.  Civ.  App.)  169  S.  W.  385. 

157.  Speed  of  trains.— Requirement 
of  Civ.  Code  Ga.  1910,  §  2675,  as  to 
speed  of  trains  at  crossings,  held  in- 
valid under  Const.  U.  S.  art.  1,  §  8, 
as  direct  burden  on  interstate  com- 
merce.    Seaboard  Air  Line  Ry.  Co.  v. 

'  Blackwell,  37  S.  Ct.  640,  244  U.  S.  310, 
61  L.  Ed.  ^160,  reversing  judgment  85 
S.  E.  686,  16  Ga.  App.  504. 

160.  Employes.— Burns'  Ann.  St. 
Ind.  1914,  §  5308,  relating  to  railroad 
relief  department  contracts,  held  not 
void  as  regulation  of  interstate  com- 
merce. Vandalia  R.  Co.  v.  Kelly  (Ind.) 
119  N.  B.  257. 
Bums'  Ann.   St   Ind.   1914,   |  5308, 

SUPP.  Lf.S.CoMP.'19~155 


providing  no  railroad  company  may 
establish,  maintain,  or  assist  any  relief 
association  requiring  employes  becom- 
ing members  to  waive  any  right  of 
damage  against  any  railroad  company, 
4ind  that  any  such  agreement  shall  be 
void,  does  not  conflict  with  Const  U. 
S.  art.  1,  §  8,  conferring  on  Congress 
the  exclusive  right  to  regulate  inter- 
state commerce.  Pittsburgh,  C,  O.  & 
St  L.  Ry.  Co.  V.  Miller  (Ind.)  l20  N. 
B.  706. 

(ff)  Manufacture  and  sale  of  goods  and 
merchandise 

16 i.  Manufacture  and  sale  of  goods 
and  merchandis»»ln  general.— The  ac- 
tion of  a  state  commission  in  assum- 
ing jurisdiction  to  fix  rates  to  consum- 
ej^  by  the  receiver  of  a  corporation 
piping  natural  gas  into  such  state  from 
another  and  distributing  it  to  consum- 
ers held  unconstitutional,  as  a  direct 
interference  with  interstate  commerce. 
Landon  v.  Public  Utilities  Commission 
of  Kansas  (D.  C.)  245  F.  950. 

Laws  Kan.  1915,  c.  371,  relative  to 
the  sale  of  farm  produce  on  commis- 
sion,' held  not  invalid  as  an  undue  in- 
terference with  interstate  commerce. 
State  V.  Mohler,  158  P.  408,  98  Kan.  * 
465. 

Act  N.  J.  March  16,  1916  (P.  L.  p. 
235),  upholding  a  notice  by  a  New 
York  nranufacturer  forbidding  sale  of 
his  watches  at  less  than  price  fixed, 
held  valid,  not  placing  any  burden  on 
interstate  commerce,  though  watches 
were  sold  by  a  New  York  jobber  to  a 
dealer  in  New  Jersey.  Robt.  H.  In- 
gersoll  &  Bro.  v.  Hahne  &  Co.  (N.  J. 
Ch.)  101  A.  1030. 

The  state  has  no  power  to  regulate 
the  price  of  natural  gas  produced  in 
another  state.  In  re  Pennsylvania  Gas 
Co.  (Sup.)  169  N.  Y.  S.  820,  103  Misc. 
Rep.  37,  order  reversed  171  N.  Y.  S. 
1028. 

Pure  Seed  Law  Tenn.  §  8,  subsec.  5, 
is  not  invalid  as  an  unwarrantable  bur- 
den on  interstate  commerce  in  violation 
of  United  States  Constitution.  State 
V.  McKay,  193  S.  W.  99,  137  Tenn. 
'280. 

Contract  of  resident  of  Texas  with 
Illinois  medical  company  for  purchase  - 
of  goods  at  wholesale  prices  for  resale, 
held  not  enforceable,  though  dealing 
with  merchandise  in  interstate  com- 
merce, in  view  of  provisions  of  the 
contract,  operative  after  arrival  of  the 
goods  in  Texas,  violative  of  the  Texas 
Anti-Trust  Act  (Rev.  St  1911,  arts. 
7796,  7798).  W.  T.  Rawleigh  Medical 
Co.  V.  Fitzpatrick  (Tex.  Civ.  App.)  184 
S.  W.  549. 

162.  ^—  intoxicating      liqusrs^-See 

note  67,  ante. 

What  constitutes  interstate  com- 
merce, see  note  97%,  ante. 

Acts  Ala.  1915,  p.  4,  §  7,  clearly  man- 
ifests legislative  intent  not  to  embrace 
within    prohibitive    terms    of    statute 
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medicines  compouDded  in  accordance 
with  formulas  prescribed  by  standard 
authorities,  the  sale  of  which  would 
not  subject  the  seller  to  the  payment 
of  the  federal  special  liquor  dealers' 
tax.  Humphrey  v.  State  (Ala.  App.\ 
77  So.  82,  certiorari  denied  Ex  parte 
State  (Sup.)  77  So.  1001. 

Gen.  St.  Kan.  1909,  §  4398,  forbid- 
ding consignee  of  liquor  to  give  order 
on  carrier  for  it,  as  applied  to  ship- 
ment from  another  state,  is  not  undue 
interference  with  interstate  commerce, 
irrespective  of  Webb-Kcnyon  Act. 
Dantiger  v.  Cooley,  157  P.  453,  98 
Kan.  38,  rehearing  denied  158  P.  lllflF, 
98  Kan.  484. 

163.  —  C  Igarettes.^liaw8  Kan. 
1917,  c.  166,  §§  1,  2,  denouncing  sale 
of  cigarettes  and  advertisement  of 
same,  held  unenforceable  as  a  burden 
on  interstate  commerce,  in  so  far  as 
it  applies  to  idterstate  commerce  in 
newspapers  published  without  state  ad- 
vertising cigarettes.  Post  Printing  & 
Publishing  Co.  v.  Brewster  (D.  C.)  246 
F.  321. 

164.  —  Food  products.— The  com- 
merce clause  of  the  federal  Constitu- 
tion is  not  violated  by  Laws  N.  D.  1911, 
p.  355,  prohibiting  the  sale  of  lard 
not  in  bulk  unless  put  up  in  packages 
of  specified  weights  as  applied  to  re- 
tail sales  not  in  the  package  of  impor- 
tation. Armour  &  Co.  v.  State  of 
North  Dakota,  36  S.  Ct.  440,  240  U.  S. 
510,  60  L.  Ed.  771,  Ann.  Cas.  1918D, 
548,  affirming  judgment  State  v.  Ar- 
mour &  Co.,  145  N.  W.  1033,  27  N.  D. 
177. 

Act  June  30,  1906  (Comp.  St.  1916, 
§  8718),  making  unlawful  shipment  of 
food  products  misbranded  by  reason  of 
misleading  label  or  sale  under  name  of 
another  article,  held  a  legitimate  ex- 
ercise of  the  power  to  regulate  inter- 
state commerce.  Weeks  v.  U.  S.,  38 
.  S.  Ct.  219,  245  U.  S.  618,  62  L.  Ed. 
513,  affirming  judgment  224  F.  64,  139 
C.  C.  A.  62(1. 

Indirect  effect  on  interstote  commerce 
of  Gen.  Code  Ohio,  §  12725,  penalizing 
sale  of  condensed  milk,  unless  made 
from  full  cream  milk,  does  not  invali- 
date the  act.  Hebe  Co.  v.  Shaw,  39  S. 
Ct.  125,  63  L.  Ed.  — . 

St.  Cal.  1915,  p.  1163,  relating  to 
branding  of  imported  eggs,  cannot  be 
sustained  as  a  valid  exercise  of  the 
police  power,  but  is  void  as  interfer- 
ing with  foreign  commerce;  its  obvious 
purpose  being  to  discriminate  against 
imported  eggs,  and  not  to  protect  pub- 
lic health.  Ex  parte  Foley  (Cal.)  158 
P.  1034. 

Waterville  ordinance,  prohibiting  ex- 
position of  meat  for  sale  unless  inspect- 
ed by  the  municipal  authorities  or  bear- 
ing the  inspection  stamp  of  the  United 
States  Department  of  Agriculture,  is 
not  in  conflict  with  the  federal  Consti- 
tution as  an  interference  with  inter- 
state commerce.  State  V.  Maheu,  98 
A.  819,  115  Me.  316. 
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Retailer,  who  sold  bottle  of  vinega:, 
adulterated  by  harmless  coloring  mas- 
ter, purchased  originally  of  wholesaler 
who  imported  in  barrels  and  cases, 
was  subject  to  penalty  of  Agricultural 
Law  N.  Y.  §  70,  despite  federal  jaris- 
diction  over  commerce.  People  t. 
Schmidt,  112  N.  B.  755,  218  N.  Y.  256, 
affirming  judgment  (Sup.)  155  N.  Y. 
S.  1132,  171  A^p.  Div.  954. 

Gen.  Laws  Or.  1915,  p.  396,  and  sec- 
tion 6,  forbidding  sale  of  articles  of 
food  composed  of  eggs  imported  into 
the  state  from  a  foreign  country  with- 
ont  showing  a  sign,  "Imported  Eggs 
Used  Here,"  held  not  an  exercise  of 
police  power  of  the  state,  and  an  inva- 
sion of  the  power  of  Congress  giTen 
by  the  commerce  clause.  State  t. 
Jacobson,  157  P.  1108,  80  Or.  648. 

(D)  Transportation 

166.  Property— In  general.^Act  Sept. 
1, 1916  (Comp.  St.  1916,  |  8819a),  pro- 
hibiting transportation  in  interstate 
commerce  of  the  products  of  mines  or 
factories  in  which  within  30  days  prior 
to  removal  children  under  14  were  em- 
ployed, or  children  between  14  and  10 
were  employed  more  than  8  hours  per 
day  and  6  days  a  week,  is  invalid,  and 
cannot  be  sustained  as  a  regulation  of 
interstate  commerce.  The  Child  Labor 
Law  cannot  be  sustained  on  tiie  the- 
ory that  Congress  has  power  to  control 
interstate  commerce  in  the  shipment  of 
child-made  goods  because  of,  the  effect 
of  such  goods  in  states  where  the  eiril 
of  child  labor  has  been  recognized  by 
local  leigislation  and  the  right  to  em- 
ploy child  labor  has  been  more  rigor- 
ously restrained  than  in  the  state  of 
production.  Hammer  v.  Dagenhart,  38 
S.  Ct.  529,  247  U.  S.  251,  62  L.  Ed. 
1101,  Ann.  Cas.  1918E,  724,  leave  to 
file  petition  for  rehearing  granted  38  S. 
Ct.  581. 

In  action  for  damages  for  negligence 
in  carrying  or  delivering  corpse  of 
plaintiff's  brother,  held,  damages  were 
consequence  of  breach  of  contract  for 
interstate  shipment  governed  by  federal 
laws,  and  plaintiff,  having  failed  to  show 
dabiage  other  than  mental  anguish, 
could  not  recover.  Deavors  v.  South- 
ern Express  Co.  (Ala.)  76  So.  288. 

173.  —  Connecting  oarrlera^udg- 
ment  declaring  traflSc  arrangement  be- 
tween connecting  carriers  to  create  new 
and  independent  continuous  line,  requir- 
ing compliance  with  order  of  Railroad 
and  Warehouse  Commission  as  to  ship- 
ping points  within  state,  is  not  an  in- 
terference with  interstate  commerce. 
State  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Minn.)   165  N.  W.  869. 

177.  .»—  Charges^In  establishing 
local  rates  for  an  interstate  carrier, 
a  state  must  be  assumed  to  intend  to 
act  within  the  limits  set  by  the  fed- 
eral Constitution.  Rowland  v.  Boyle, 
87  S.  Ct.  577,  244  U.  S.  106,  61  U 
Ed.    1022,    affirming    decree  Boyle  t. 
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St.  Louis  &  S.  p.  R.  Co.  (D.  C.)  222 
F.  539. 

CoDst.  Cal.  art.  12,  §  21,  prior  to 
its  amendment  in  1911,  construed,  and 
the  long  and  short  haul  clause,  as  ap- 
plied to  intrastate  carriers,  held  not  in- 
validated by  a  separate  clause,  which 
also  applies  to  interstate  commerce. 
Southern  Pac.  Co.  ▼.  California  Ad- 
justment Co.,  237  F.  954,  150  C.  C.  A. 
604,  affirming  judgment  California  Ad- 
justment Co.  V.  Southern  Pac.  Co.  (D. 
C.)  226  F.  349. 

Const.  Cal.  art.  12,  §  21,  respecting 
freight  charges  for  long  and  short 
hauls,  is  not  unconstitutional,  as  being 
in  conflict  with  the  commerce  clause  of 
the  federal  Constitution  (article  1,  8 
8,  d.  3).  California  Adjustment  Co.  t. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Cal.)  175 
P.  682. 

No  interference  with  interstate  com- 
merce results  from  application  to  in- 
terstate carrier  of  provisions  of  Const. 
Mo.,  1875,  art  12,  §  12,  prohibiting  rail- 
way companies  from  charging  more  for 
shorter  than  for  longer  intrastate  hauls. 
Missouri  Pac.  R.  Co.  v.  McGrew  Coal 
Co.,  37  S.  Ct.  518,  244  U.  S.  191,  61 
L.  Ed.  1075,  affirming  judgment  Mc- 
Grew Coal  Co.  V.  Missouri  Pac.  Ry. 
Co.  (Mo.)  178  S.  W.  1179. 

Nebraska  Reciprocal  Demurrage  Act, 
as  applied  to  commerce  within  the 
state,  is  not  void  as  placing  a  burden 
on  interstate  commerce  on  the  ground 
that  it  is  impossible  to  sepat-ate  intra- 
state and  interstate  commerce.  Sun- 
derland Bros.  Co.  V.  Missouri  Pac.  Ry. 
Co.  (Neb.)  162  N.  W.  494. 

Order  of  Corporation  Commission 
tliat  railroad  should  not  advance  freight 
or  passenger  rates  until  advance  be 
approved  by  commission,  held  a  rea- 
sonable exercise  of  power  of  commis- 
sion conferred  by  Const.  Okl.  art.  9,  S 
18,  invading  no  substantial  state  or 
federal  rights  of  railroads,  in  violation 
of  Const.  U.  S.  art.  1,  S  8,  par.  3,  and 
Interstate  Commerce  Act.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  State  (Okl.)  171 
P.  43. 

178.  — —    Dlsorimlnation^-Congress 

may  prevent  interstate  carriers  from 
discriminating  against  localities  to 
which  they  bill  traffic,  though  not  reach- 
ed by  their  own  lines.  St.  Louis 
Southwestern  Ry.  Co.  v.  XJ.  S.,  38  S. 
Ct.  49,  245  U.  S.  136,  62  L.  Ed.  199, 
affirming  decree  (D.  C.)  234  F.  668. 

179.  —  Fish  and  game.— Pen.  Code 
Cal.  §  627b,  as  amended  by  St.  1917, 
p.  651,  making  shipping  game  by  par- 
cel post  a  misdemeanor,  is  not  invalid 
as  an  interference  with  interstate  com- 
merce. Ex  parte  Phoedovius  (Cal.) 
170  P.  412. 

181.  — -  Intoxicating  liquors.— The 
Webb-Kenyon  Act  takes  away  the  pro- 
tection of  interstate  commerce  from  all 
receipt  and  possession  of  liquor  pro- 
hibited   by    state    law.    Theo.    Hamm 


Brewing  Co.  v.  CHiicago,  R.  L  &  P.  Ry. 
Co.,  243  F.  143,  156  C.  C.  A.  9 ;  State 
V.  Southern  Express  Co.  (Ala.)  75  So. 
'343;  City  of  Kirksville  v.  Warden 
(Mo.)  207  S.  W.  66;  State  v.  Frazee 
(W.  Va.)  97  S.  E.  604. 

Any  immunity  from  prohibitions  of 
Code  W.  Va.  1913,  c.  32a,  as  amended 
by  Laws  1915,  c.  7,  S  7,  Laws  1915  (2d 
Extra  Sess.)  p.  660,  §  34,  against  inter- 
state shipment  into  state  of  liquors  in- 
tended for  personal  use,  and  possession 
of  liquors  so  transported,  was  taken 
away  by  Webb-Kenyon  Act  March  1, 
1913  (Comp.  St.  1916,  §  8739).  James 
Clark  Distilling  Co.  v.  Western  Mary- 
land R.  Co.,  37  S.  Ct  180,  242  U.  S. 
311,  61  L.  Ed.  326,  L.  R.  A.  1917B, 
1218,  Ann.   Cas.  1917B,  845. 

Congress  did  not  exceed  its  power  un- 
der commerce  clause  in  enacting  provi- 
sion of  Webb-Kenyon  Act  March  1, 
1913  (Comp.  St.  1916,  |  8739),  forbid- 
ding interstate  shipment  of  liquor  in- 
tended to  be  received  or  sold  or  used  in 
violation  of  any  law  of  the  state  into 
which  it  is  transported.    Id. 

Interstate  Commerce  Act  Feb.  4, 
1887,  I  15,  as  amended  by  Act  June  18, 
1910,  8  12  (Comp.  St  1916,  §  8583), 
prohibiting  disclosure  of  information 
respecting  shipments,  held  not  para- 
mount to  state  legislation  in  respect  to 
shipments  of  intoxicating  liquors  in 
view  of  the  Webb-Kenyon'  Law.  Sea- 
board Air  Line  Ry.  v.  State  of  North 
Carolina,  38  S.  Ct.  96,  245  U.  S.  298, 
62  L.  Ed.  299,  affirming  judgment  State 
V.  Seaboard  Air  Line  Ry.,  84  S.  E.  283, 
169  N.  C.  295. 

Under  Act  Cong.  June  16.  1906,  |  3, 
Const  Okl.  art  1,  {  2,  Rev.  Laws  Okl. 
1910,  §  3605.  and  Webb-Kenyon  Act 
March  1,  1913,  interstate  shipment  of 
intoxicating  liquors  into  Oklahoma  is 
unlawful,  and  carrier  cannot  be  enjoin- 
ed from  refusing  to  accept  such  ship- 
ments for  delivery  in  that  state.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Danciger,  248 
F.  36,  160  C.  C.  A.  176. 

As  Oklahoma  laws  forbid  manufacture 
and  sale  of  intoxicating  liquors  there- 
in, interstate  shipment^  of  intoxicating 
liquors  into  portion  of  Oklahoma  which 
formerly  was  an  Indian  reservation  are 
not  authorized,  because  Indian  titles 
have  been  extinguished;  Webb-Kenyon 
Act  having  deprived  such  shipments  of 
protection  arising  out  of  their  interstate 
character.    Id. 

By  Act  March  4,  1909,  §  240  (CJomp. 
St  1916,  §  10410),  Congress  has  ex- 
pressly exercised  its  power  to  regulate 
interstate  commerce  shipments  of  in- 
toxicants, and  therefore  state  regula- 
tions such  as  that  embodied  in  Prohibi- 
tion Act  Colo.  (Laws  1915,  p.  275)  § 
10,  as  to  marking  of  such  packages,  are 
invalid.  Chicago,  B.  &  Q.  R.  Co.  Vi 
Giles  (D.  C.)  235  F.  804. 

In  view  of  exclusive  power  of  CJon- 
gress  over  interstate  commerc»%  and 
fact  that  interstate  commerce  shipment 
of  intoxicating  liquors  requires  uniform- 
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ity  of  regulation,  states  are  witiiout 
power,  as  was  attempted  by  Prohibition 
Act  Colo.  (Laws  1910,  p.  275)  §  10,  to 
regnlate  the  markings  of  shipments  of 
intoxicants.    Id. 

Prohibition  Act  Colo.  (Laws  1915,  p. 
275)  §  10,  requiring  shipments  of  in- 
toxicating liquors  to  be  marked  as  such, 
is  invalid,  despite  the  Webb-Kenyon 
Act,  in  so  far  as  it  purports  to  regulate 
interstate   commerce.    Id. 

In  view  of  Liquor  Law  W.  Va.  {  31, 
accused,  who  transported  one  quart  of 
whisky  from  Kentucky  into  West  Vii> 
ginia  for  his  own  personal  use,  held 
not  to  have  violated  Act  Cong.  March 
3,  1917,  §  5,  ante,  §  10387a;  transac- 
tion not  being  interstate  commerce.  U. 
S.  V.  Mitchell  (D.  C)  245  F.  601. 

The  possession  of  two  quarts  of  whis- 
ky by  an  interstate  passenger  carried 
for  his  private  use,  and  not  in  excess  of 
what  is  reasonably  necessary  for  his 
personal  use  and  comfort  while  on  the 
journey,  is  protected  by  the  commerce 
clause  of  the  Constitution.  Howard  v. 
State  (Ala.  App.)  73  So.  559. 

The  Legislature  can  prohibit  the  use 
of  public  streets  or  public  roads  for  the 
transportation  of  intoxicating  liquors, 
or  other  commodities  dangerous  to  the 
public,  or  the  use  of  which  violates  the 
state's  public  policy,  unless  such  regula- 
tion unduly  burdens  interstate  com- 
merce. Moragne  v.  State  (Ala.  App.) 
74  So.  862. 

Acts  Ala.  1915,  p.  27,  §  24,  and  Acts 
Ala.  1915,  pp.  39,  44,  §§  1.  12,  are  not 
invalid,  when  applied  to  the  interstate 
transportation  of  intoxicating  liquors 
over  the  highways  of  the  state,  in  view 
of  the  Webb-Kenyon  Act.    Id. 

In  \iew  of  the  Webb-Kenyon  Act,  the 
inherent  limitations  on  the  territorial 
operation  of  state  laws  cannot  protect 
a  carrier  in  accepting  intoxicating  liq- 
uors outside  the  state  and  unlawfully 
transporting  same  into  Alabama.  State 
v.  Southern  Express  Co.  (Ala.)  75  So. 
343. 

The  prohibition  statutes,  if  construed 
to  prohibit  transportation  of  intoxicat- 
ing liquors  in  transit  from  Georgia  to 
Florida  through  Alabama,  would  be  un- 
constitutional. Moragne  v.  State  (Ala.) 
77  So.  322,  reversing  judgment  (App.) 
74  So.  862. 

Ordinance  regulating  transportation 
of  intoxicating  liquors  for  legal  pur- 
poses and  prohibiting  such  transporta- 
tion for  illegal  purposes  is  not  an  un- 
lawful regulation  of  interstate  com- 
merce, since  under  Webb-Kenyon  Act 
tliere  is  no  interstate  commerce  in  in- 
toxicating liquors  except  as  law  of  state 
may  recognize  legality  of  sale  or  trans- 
portation. Kansas  City  v.  Jordan,  163 
P.  188,  99  Kan.  814. 

Act  La.  No.  23  of  1915  (Ex.  Sess.), 
regulating  shipment  of  liquors  into  pro- 
hibition parish,  is  not  in  violation  of 
Const.  U.  S.  art,  1,  §  8,  as  a  regulation 
of    interstate    commerce,    in    view    of 
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Webb-Kenyon   Act,   adopted  March  1, 
1913.    SUte  ▼.  Sekop,  73  So.  270.  140 

La.  468.  .     .       • 

Interstate  shipment  of  intoricatiny 
liquors,  unless  concluded  by  delivery  to 
the  consignee,  is  not  subject  to  seixurc 
on  day  of  its  arrival  at  point  to  whidi 
shipped,  and  to  confiscation  by  state. 
Brandon  v.  State  (Okl.)  167  P.  212. 

Act  February  20,  1915  (29  Stat  at 
Large,  p.  140),  rendering  it  unlawful  to 
transport  intoxicants  from  without  the 
state  into  it,  except  that  any  person 
might  receive  not  exceeding  a  gallon  a 
month,  held  violative  of  federal  (insti- 
tution previous  to  absolute  prohibition 
in  the  state,  by  making  unlawful  dis- 
crimination against  liquors  in  inte^ 
state  commerce.  Brennen  v.  Southern 
Express  Co.  (S.  C.)  90  S.  E.  402. 

Act  Cong.  March  1,  1913,  known  as 
the  Webb-Kenyon  Act  (Comp.  St  1916, 
§  8739),  divesting  intoxicating  liquors 
of  their  interstate  character  in  certain 
cases,  did  not  confer  on  any  state  power 
to  make  unjust  discriminations  against 
products  of  other  states  which  are 
recognized  as  objects  of  lawful  com- 
merce by  laws  of  state  making  discrim- 
inations, nor  power  to  unjustly  dis- 
criminate between  its  own  citizens.  Id, 
The  Reed-Jones  .Amendment,  §  5 
(ante,  §§  8739a,  10387a-10387c),  declar- 
ing that  whoever  shall  cause  intoxicat- 
ing Uquors  to  be  transported  in  inter- 
state commerce,  except  for  certam  pur- 
poses, into  any  state  the  laws  of  which 
prohibit  the  sale  and  manufacture  of 
intoxicating  liquors,  shall  be  punished, 
did  not  deprive  the  state  of  Virginia  of 
jurisdiction  to  prosecute  one  who 
brought  intoxicating  liquors  into  the 
state  in  violation  of  prohibition  laW, 
where  the  bringing  of  such  liquor  into 
the  state  was  not  shown  to  constitute 
interstate  commerce.  Sickel  v.  Com- 
monwealth (Va.)  97  S.   E.  783. 

In  view  of  Webb-Kenyon  Law  liquors 
not  bearing  permit  under  Laws  Wash. 
1915,  c.  2,  §  18,  held  liable  to  seiiure, 
though  shipment  originated  in  Ken- 
tucky. State  V.  Great  Northern  By. 
Co.,  165  P.  1073.  97  Wash.  137,  rehear- 
ing denied  167  P.  1117,  97  Wash.  13<. 
Laws  Wash.  1915,  p.  2,  f  20,  making 
it  unlawful  to  transport  or  receive  in- 
toxicating liquors  unless  marked  as  re- 
quired, is  not  violative  of  the  commerce 
clause  of  lederal  Constitution.  State 
V.  Owen,  166  P.  793,  97  Wash.  466. 

It  was  duty  of  defendant  railroad  to 
receive  at  BUtte,  Mont,  for  shipment 
to  Alaska  consignment  of  whisky,  unless 
it  knew  that  whisky  was  intended  for 
delivery  within  state  of  Washington, 
where  it  would  be  contraband,  if  not 
protected  by  permit.  State'  v.  Great 
Northern  Ry.  Co.,  167  P.  103,  98  Wash. 

197. 

So  far  as  original  carrier  of  intoxicat- 
ing liquors  is  concerned  character  of 
shipment  as. to  being  interstate  is  de- 
termined by  destination  named  in  wn 
of  lading.    Id. 
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If  interstate  Bhipment  was  destined  to 
be  delivered  in  this  state,  and  defendant 
railroad  had  reason  to  so  believe,  such 
liquor  could  be  confiscated '  within  state 
in  view  of  Webb-Kenyon  Act,  removing 
protection  of  interstate  commerce  clause 
of  Const.  U.  S.  art.  1,  §  8,    Id. 

Although  permit  bad  been  issued  for 
shipment  of  liquor  where  it  was  not  at- 
tached to  containers  as  required  by  In- 
itiative Measure   No.    3   (Laws   Wash. 

1915,  p.  13)  §  18,  shipment  was  con- 
trary to  laws,  and  its  character  as  in- 
terstate commerce  was  thereby  divested. 
State  V.  Great  Northern  Ry.  Co.,  167 
P.  1117,  97  Wash.  137,  denying  rehear- 
ing 165  P.  1073,  97  Wash.  137. 

The  federal  statute  known  as  the 
'•Webb-Kenyon  Act"  (Comp.  St.  1916, 
§  8739),  relating  to  intoxicating  liquors,* 
does  not  restrain,  lunit,  or  nullify  Code 
Supp.  W.  Va.  1918,  c.  32a,  §  31  (sec. 
1305e),  relating  to  offense  of  bringing 
into  state  or  carriage  of  more  than  one 
quart  of  liquor  per  month.  Ex  parte 
Pratt  (W.  Va.)  97  S.  E.  301. 

There  is  no  legal  repugnancy  or  in- 
consistency between  Code  Supp.  W.  Va. 
1918,  c.  32a,  {  31  (sec.  1305e),  relating 
to  bringing  into  state  or  carriage  of 
more  than  quart  of  liquor  per  month, 
and  the  federal  statute  known  as  the 
"Reed  Bone-Dry  Law,"  so  that  the 
former  is  not  superseded,  suspended,  or 
abrogated  by  the  latter.    Id. 

The    Webb-Kenyon    Act    (Comp.    St 

1916,  f  8739)  sanctions  the  imposition 
of  burdens  upon  the  interstate  trans- 
portation of  intoxicating  liquors  in- 
tended "to  be  received,  possessed,  sold, 
or  in  any  manner  used"  in  violation  of 
laws  of  West  Virginia.  State  v.  Fra- 
zee  (W.  Va.)  97  S.  E.  604. 

182.  —  Natural  gas^Enforcement 
of  a  state  law  or  regulation,  which 
renders  it  impossible  to  conduct  at  a 
fair  profit  the  business  of  a  company 
engaged  in  piping  natural  gas  into  the 
state  for  sale,  held  an  unconstitutional 
interference  with  interstate  commerce. 
Landon  v.  Public  Utilities  Commission 
of  State  of  Kansas  CD.  C.)  242  F. 
658. 

IBS.    Passengers^  In  general.  — The 

states  may  make  reasonable  regula- 
tions affecting  interstate  carriers,  and 
an  order  directing  an  interstate  car- 
rier to  attach  to  its  trains  Pullman 
cars  to  furnish  facilities  between  two 
cities  within  the  state  is  not  necessarily 
an  Interference  with  interstate  com- 
merce. Chesapeake  &  O.  Ry.  Co.  v. 
Public  Service  Commission  (W.  Va.)  89 
S.  E.  844. 

184.  —  Operation  of  trains.— Where 

reasonable  and  adequate  local  passen- 
ger service  is  afforded  a  community  by 
a  railroad  company,  a  through  inter- 
state passenger  train  cannot  be  requir- 
ed to  stop  and  perform  local  service. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v;  State 
(Okl.)  175  P.  199. 


185.  —  Separate  ooachee  or  accom- 
modations for  white  and  colored  pas- 
sengers^—Constitutlonality  of  Ky.  St.  § 
795,  applying  to  trains  operated  within 
the  state,  cannot  be  questioned  on  the 
ground  that  it  affects  interstate  com- 
merce, in  a  case  in  which  its  applica- 
tion affects  only  intrastate  business. 
Louisville  &  N.  R.  Co.  v.  Common- 
wealth, 188  S.  W.  394,  171  Ky.  355. 

Statute,  requiring  in  interstate,  as 
well  as  intrastate,  commerce  separate 
Pullman  accommodations  for  the  white 
and  colored  races,  though  the  number 
of  colored  Pullman  passengers  is  neg- 
ligible, and  the  expense  of  separation 
great,  and  although  it  would  be  a  bur- 
den on  interstate  commerce,  is  a  rea- 
sonable state  police  regulation.  South- 
em  Ry.  Co.  V.  Norton  (Miss.)  73  So. 
1;    Same  v.  Primrose,  Id.  2. 

Neither  the  railroad  nor  the  conduc- 
tor has,  under  Rev.  St.  Tex.  1911,  arts. 
6746.  6748-6750,  and  6753,  the  right 
to  compel  an  interstate  negro  passen- 
ger to  leave  the  coach  in  which  he  was , 
riding  and  go  into  another,  though 
equal  in  point  of  comfort  and  conven- 
ience. State  V.  Galveston,  H.  &  S.  A. 
Ry.  Co.  (Tex.  Civ.  App.)  184  S.  W, 
227. 

188.  —  Charge8.^-State's  authority 
to  regulate  intrastate  rates  of  inter- 
state carriers  may  be  exercised  through 
commissions.  Pennsylvania  R.  Co.  v. 
Towers,  38  S.  Ct.  2,  245  U.  S.  6,  62 
L.  Ed.  117,  L.  R.  A.  1918C,  475,  af- 
firming decree  94  A.  330,  126  Md.  59, 
Ann.  Cas.  1917B,  1144. 

Order  of  Corporation  Commission 
that  railroads  should  not  advance 
freight  or  passenger  rates  until  ad- 
vance be  approved  by  commission,  held 
a  reasonable  exercise  of  power  of  com- 
mission conferred  by  Const.  Okl.  art. 
9,  §  18,  invading  no  substantial  state 
or  federal  rights  of  railroads  in  viola- 
tion of  Const.  U.  S.  art.  1,  §  8,  par.  3, 
and  Interstate  Commerce  Act.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  State  (Okl.) 
171  P.  43. 

(J^  Licenses  and  taxes 

188.  Licenses  and  privilege  taxes — Mi 
general.— Laws  Fla.  1918.  c.  6421,  §  54 
(Comp.  Laws  1914,  §  596ttt),  relating 
to  license  fees  and  occupation  taxes,  is 
not  according  to  its  application  and  ef- 
fect a  burden  upon  interstate  business 
when  applied  to  persons,  firms,  or  cor- 
porations engaged  in  both  intrastate 
and  interstate  business.  Amos  v.  Pos- 
tal Telcgraph-Cable  Co.  (Fla.)  80  So. 
293. 

192.  •»—  Bill  posters.— It  was  not  an 
unjust  imposition  on  interstate  com- 
merce to  require  payment  of  a  license 
fee  by  all  persons  distributing  bills, 
circulars,  or  samples,  without  taking 
orders  or  selling  the  same,  since  in- 
terstate commerce  ends  upon  delivery 
to  such  persons  of  the  circulars  or 
samples.  Bales  v.  City  of  Barbourville, 
197  S.  W.  634,  177  Ky.  216. 
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199.  _  FIshormen^The  imposition 
by  Rev.  St.  Me,  c.  45,  §  30,  of  a  rea- 
sonable license  fee  for  smacks  or  ves- 
sels engaged  In  the  lobster  fisheries  on 
waters  within  the  jurisdiction  of  the 
state,  and  moving  in  interstate  com- 
merce, is  not  a  burden  on  interstate 
commerce.  State  v.  Dodge  (Me.)  104 
A.  5. 

201.  —  Mercantile  business  In  gen- 
eral.—Tax  imposed  by  Act  Pa.  May  2, 
1899  (P.  L.  184),  on  dealers  in  mer- 
chandise so  far  as  it  is  measured  by 
gross  receipts  from  merchandise  ship- 
ped to  foreign  countries  is  a  direct  bur- 
den on  foreign  cpmmerce.  Crew  Liev- 
ick  Co.  V.  Commonwealth  of  Pa.,  38  S. 
Ct.  126,  245  U.  S.  292,  62  L.  Ed.  295, 
reversing  judgment  Commonwealth  v. 
Crew  Levick  Co.,  100  A.  952,  256  Pa. 
508. 

Tax  Law  Va.  §  45,  as  amended  by 
Acts  1915  (Ex.  Sess.)  c.  148,  impos- 
ing license  taxes  on  manufacturers  who 
sell  their  products  at  place  other  than 
that  of  manufacture,  is  not  invalid,  as 
direct  burden  on  interstate  commerce 
in  its  application  to  nonresident  manu- 
facturers. Armour  &  Co.  v.  Common- 
wealth of  Virginia,  38  S.  Ct  267,  246 
U.  S.  1,  62  L.  Ed.  547,  affirming  decree 
Commonwealth  v.  Armour  &  Co.,  87  S. 
E.  610,  118  Va.  242. 

License  taxes  upon  those  selling  dairy 
goods,  etc.,  imposed  by  a  city  are  not 
invalid  as  to  an  interstate  dealer  who 
brings  his  goods  from  an  adjoining 
state,  though  some  of  his  business  be 
interstate  commerce,  where  he  carries 
on  such  occupation  within  the  state. 
City  of  Newport  v.  French  Bros.  Bau- 
er Co.,  183  S.  W.  532,  169  Ky.  174. 

If  an  article  is  sold  in  interstate 
commerce,  the  mere  act  of  delivering  it 
within  a  state  is  not  taxable  by  a  mu- 
nicipality. City  of  Dayton  v.  Christian 
Moerlein  Brewing  Co.,  195  S.  W.  133, 
176  Ky.  1. 

Act  Pa.  May  2,  1899  (P.  L.  184).  re- 
quiring every  wholesale  seller  of  or 
dealer  in  goods  to  pay  an  annual  mer- 
cantile license  tax  of  $3,  with  one-half 
mill  additional  on  each  dollar  of  an- 
nual gross  business,  is  not  invalid  as  a 
regulation  of  foreign  commerce.  Com- 
monwealth V.  Crew  Levick  Co.,  100  A. 
952,  256  Pa.  508. 

202.  —  Sale  of  trading  stamps.— 
See  Rast  v.  Van  Deman  &  Lewis  Co^, 
36  S.  Ct.  370,  240  U.  S.  342,  60  L.  Ed. 
679;  Pitney  v.  State  of  Washington,  36 
S.  Ct.  385,  240  U.  8.  387,  60  L.  Ed. 
703,  reversing  order  Van  Deman  & 
Lewis  Co.  V.  Rast  (D.  C.)  214  F.  827. 

Act  La.  No.  47  of  1904,  amending 
and  re-enacting  Act  No.  171  of  1898,  § 
15,  relating  to  license  for  trading 
stamps,  is  not  violative  of  Const.  U.  S. 
art.  1,  §  8,  relating  to  interstate  com- 
merce. State  V.  Underwood  (La.)  71 
So.  513. 

206.  Advertising.— City  ordi- 
nance providing  that  no  person  should 
distribute  circulars,  placards,  or  adver- 
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tising  matter  within  dty  limits  without 
permit  from  city  derk  for  fee  of  $25 
was  revenue  measure,  and  not  a  police 
ordinance,  and  as  applied  to  defendant, 
who  distributed  such  matter  as  part  of 
transaction  in  interstate  commerce,  was 
violative  of  Const.  U.  S.  art  1,  I  8, 
giving  Congress  sole  power  to  regulate 
commerce  between  states.  City  of 
Pueblo  v.  Lukins  (Colo.)  164  P.  1164. 

207.  -*—  Sale  of  Intoxicating  liquors. 
—Acts  Tenn.  1917,  c.  70,  imposing  a 
privilege  tax  on  wholesale  dealers  in 
foreign-made  nonintozicating  beverag- 
es containing  alcohol,  and  on  domestic 
mannfactorers  of  such  drinks,  is  nncon- 
stitutional  within  Const  U.  S.  art.  1, 
I  8,  snbsec.  3,  as  imposing  a  burden 
on  interstate  commerce,  even  if  only 
foreign-made  nonintoxicating  alcoholic 
beverages  were  ever  in  the  state. 
Diehl  &  Lord  ▼.  Hailey,  201  S.  W.  773, 
139  Tenn.  466. 

212.  —  Employment  agents.— Laws 
Miss.  1912,  c.  94,  requiring  a  license 
fee  of  $5(K)  for  employment  agencies 
hiring  laborers  to  go  out  of  the  state, 
is  not  a  burden  or  tax  on  interstate 
commerce.  Garbutt  v.  State,  77  So. 
189,  116  Miss.  424. 

213. Emigrant  agent8.^The  tax 

imposed  by  Pub.  Acts  Tenn.  1917,  c.  70, 
on  the  business  of  emigrant  agents,  is 
not  a  restriction  on  interstate  com- 
merce. McMillan  v.  City  of  Enoxville, 
202  S.  W.  65,  139  Tenn.  319. 

214.  —  Commerelai  agents,  etiivas- 
sere,  and  soiicltors^A  salesman  of  a 
nonresident  manufacturer  of  sluminan 
ware,  soliciting  orders  from  house  to 
house  by  sample  for  future  delivery  by 
interstate  transportation,  is  not  subject 
to  a  peddler's  license,  as  this  would  be 
an  interference  with  interstate  com- 
merce. People  ▼.  White  (Mich.)  163  N. 
W.  971. 

A  canvasser,  after  locating  probable 
sales,  ordered  the  necessary  goods  from 
a  foreign  corporation,  guaranteeing 
payment,  but  not  naming  the  prospec- 
tive buyers,  and,  upon  receiving  the 
goods,  completed  the  sales  with  the 
privilege  of  returning  refused  goods, 
held  he  was  not  exempt  from  license 
taxation  because  engaged  in  interstate 
commerce  as  the  corporation's  agent 
City  of  El  Dorado  Springs  v.  Highfill, 
188  S.  W.  68,  268  Mo.  601. 

Sales  agents  representing  a  foreign 
corporation  solidting  orders  to  be 
transmitted  to  and  filled  by  the  cor- 
poration at  its  prindpal  place  of  busi- 
ness in  another  state  are  not  required 
to  pay  a  license  tax  imposed  by  city 
ordinance  on  mercantile  agents,  being 
agents  of  a  corporation  engaged  in  in- 
terstate business.  City  of  California  v. 
Riback  (Mo.)  204  S.  W.  389. 

215. Hawkers  and  peddlers  and 

itinerant  venders^A  citizen  of  another 
state  who  brings  goods  from  such  state 
into  the  state  of  the  forom  and  aeUa 
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and  delivers  them  as  a  peddler  is  sub- 
ject to  the  local  laws  imposing  peddlers' 
licenses;  there  being  no  interference 
with  interstate  commerce.  City  of 
Newport  v.  French  Bros.  Bauer  Co., 
183  S.  W.  532.  169  Ky.  174. 

216.  —  Corporate  franchises  and 
privileges  in  generaL^The  state  cannot 
control  or  regulate  interstate  commerce 
by  requiring  a  foreign  corporation  en- 
gaged in  such  business  to  secure  a  per- 
mit to  do  business  within  the  state. 
W.  B.  Clarkson  &  Co.  v.  Gans  S.  S. 
Une  (Tex.  Civ.  App.)  187  S.  W.  1106; 
Dalton  Adding  Mach.  Co.  v.  Common- 
wealth, 88  S.  E.  167,  118  Va.  563. 

Permit  and  franchise  taxes  imposed 
on  foreign  corporations  by  Rev.  St. 
Tex.  1J)11,  arts.  3837,  7394,  the  amount 
of  wliich  are  based  on  capital  stock, 
\  held  a  direct  burden  on  interstate  com- 
merce and  inyalid  as  applied  to  non- 
resident corporatieb  engaged  in  both 
interstate  and  intrastate  commerce. 
Looney  v.  Crane  Co.,  38  S.  Ct  85,  245 
U.  S.  178,  62  li.  Ed.  230,  affirming  de- 
cree Crane  Co.  ▼.  Looney  (D.  C.)  21b 
F.  260. 

Acto  Va.  1910,  c.  53,  §  38a,  requiring 
foreign  corporations,  when  obtaining 
certificate  of  authority  to  do  business 
in  state,  to  pay  entrance  fee,  held  not 
invalid  as  placing  burden  on  interstate 
commerce.  General  Kailway  Signal 
Co.  V.  Commonwealth  of  Virginia  ex 
rel.  State  Corporation  Commission,  38 
S.  Ct.  360,  246  U.  S.  500,  62  L.  Ed. 
S54,  affirming  judgment  General  Ry. 
Signal  Co.  v.  Commonwealth,  87  S.  El 
508.  118  Va.  301. 

A  state  statute,  imposing  a  special 
excise  tax  on  corporations  for  the  priv« 
ilege  of  doing  business,  held  not  uncon- 
stitutional, as  an  interference  with  in- 
terstate commerce,  as  applied  to  corpo- 
rations doing  an  interstate  business. 
Baldwin  Tool  Works  v.  Blue  (D.  C.) 
240  F.  202. 

Under  Ky.  St.  §§  4077-4081,  fran- 
chise tax  on  foreign  corporation  operat- 
ing steamboat  line  from  points  in  In- 
diana to  points  in  Kentucky,  and  hav- 
ing tangible  property  in  Kentucky,  held 
not  an  unconstitutional  burden  on  in- 
terstate commerce.  Bosworth  v.  Evans- 
ville  &  Bowling  Green  Packet  Co.,  199 
S.  W.  1059,  178  Ky.  716,  rehearing 
denied  201  S.  W.  2,  179  Ky.  710. 

Permission  to  manufacture  paper 
within  state  to  sell  at  sales  office  within 
state  to  customers  domiciled  "within 
state,  and  to  deliver  paper  to  them  by 
intrastate  commerce,  may  be  withheld 
by  state  from  foreign  corporations,  and 
may  be  granted  on  any  terms  which  do 
not  violate  Constitution.  International 
Paper  Co.  v.  Commonwealth,  117  N.  E. 
246,  228  Mass.  101,  judgment  reversed 
Same  v.  Commonwealth  of  Massachu- 
setts, 38  S.  Ct  292,  246  U.  S.  135,  62 
L.  Ed.  624,  Ann.  Cas.  1918C,  617. 

State  is  not  debarred  from  imposing 
tax  upon  privilege  of  being  corporation 
within  it  because  corporation  is  engaged 


in  interstate  as  well  as  intrastate  com- 
merce. St.  Mass.  1914,  c  724,  im- 
posing on  foreign  corporations  subject 
to  tax  imposed  by  St  1909,  c.  490,  pt 
3,  §  56,  additional  excise  tax  of  hun- 
dredth of  per  cent,  of  value  of  stock 
over  $10,000,000,  as  applied  to  paper 
company  producing  part  of  product  in 
Massachusetts,  etc.,  held  not  interfer- 
ence with  or  burden  on  interstate  com- 
merce.   Id. 

Corporation  complaining  of  constitu- 
tionality of  excise  tax  statute  cannot 
complain  of  matter  of  discrimination 
which  does  it  no  harm.  In  absence  of 
definite  showing  of  infraction  of  Con- 
stitution by  excise  tax  law  and  its  ap- 
plication to  domestic  and  foreign  corpo- 
rations, it  cannot  be  presumed  that 
provisions  relative  to  each  kind  of  corpo- 
ration cannot  continue  in  force.    Id. 

The  $5  fee  required  by  St  Mass. 
1903,  c.  437,  §  91,  of  foreign  corporation 
for  filing  annual  certificajte  of  condition, 
required  by  St  1909,  c.  400,  pt  3,  8 
54,  is  rational  in  design  and  reasonable 
in  amount.  Levei"  Bros.  Co.  v.  Com^ 
monwealth  (Mass.)  121  N.  E.  516. 

State  may  tax  real  and  personal 
property  within  state,  although  used  in 
interstate  or  foreign  commerce,  such 
as  a  franchise  to  use  the  streets  and 
highways  of  the  state.  Under  Tax 
Law  N.  Y.  §  43,  and  other  provisions, 
state  tax  on  special  franchise  of  com- 
mercial cable  company  held  a  tax  on 
its  property,  and  valid,  even  though  it 
was  engaged  in  interstate  or  foreign 
commerce.  People  ex  rel.  Commercial 
Cable  Co.  v.  State  Board  of  Tax  Com'rs 
(Sup.)  106  N.  Y.  S.  62,  99  Misc.  Rep. 
532. 

A  franchise  tax  may  be  required  of  a 
foreign  corporation  as  a  condition  ot 
exercising  its  corporate  privileges  in  the 
state,  without  regard  to  whether  it  is 
engaged  in  interstate  or  foreign  com- 
merce. People  ex  rel.  Pennsylvania 
Gas  Co.  V.  Saxe  (Sup.)  174  N.  Y.  S. 
102. 

General  Corporation  Law  N.  Y.  $  15, 
requiring  a  foreign  corporation  to  pro- 
cure from  the  Secretary  of  State  a  cer- 
tificate of  authority^  and  Tax  Law  N. 
Y.  §  181,  requiring  payment  of  a  li- 
cense, do  not  apply  to  activities  of  in- 
terstate or  foreign  commerce,  as,  if 
they  did,  they  would  burden  interstate 
commerce.  Erie  Beach  Amusements  v. 
Spirella  Co.  (Co.  Ct)  173  N.  Y.  S.  626. 

That  intrastate  business  of  foreign 
corporation  is  small  compared  with  in-% 
terstate  business  does  not  exempt  cor- 
poration from  license  tax.  Daltoo  Add- 
ing Mach.  Co.  V.  Commonwealth,  88 
S.  K  167,  118  Va.  503. 

218.  — —  Express  companies^A  pro- 
hibitive state  license  tax  on  each  place 
of  business  of  an  express  company 
where  liquors  are  delivered  and  price 
collected  on  interstate  shipments  im- 
poses direct  burden  on  interstate  com- 
merce, contrary,  to  Const,  art  1,  § 
8,  and  which  is  not  permitted  by  Wil- 
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son  Act.  Rosenberger  v.  Pacific  Exp. 
Co.,  36  S.  Ct.  510,  241  U.  S.  48,  60 
L.  Ed.  880,  reversing  judgment  167 
S.  W.  429,  258  Mo.  97. 

City  ordinance  imposing  a  license 
tax  of  $25  a  year  on  express  compa- 
nies, witii  a  penalty  for  violation  en- 
acted under  Rev.  St.  Mo.  1909,  §  9399, 
authorizing  cities  to  license  and  col- 
lect  a  license  tax  on  express  companies, 
is  in  violation  of  Const.  U.  S.  art.  1, 
f  8,  as  a  regulation  of  interstate  com- 
merce as  applied  to  a  corporation  of 
another  state  doing  an  interstate  busi- 
ness. City  of  Elsberry  v.  Bushman 
(Mo.)  189  S.  W.  1165. 

219.  —  Railroad     oompanies^The 

state  of  Alabama,  in  imposing  the  an- 
nual franchise  tax  exacted  from-  do- 
mestic corporations  upon  a  consolidat- 
ed railway  corporation  existing  by  vir- 
tue of  the  consolidation  under  concur- 
rent acts  of  the  states  of  Tennessee, 
Mississippi,  and  Alabama,  of  three  in- 
dependent and  distinct  railroad  cor- 
porations created  by,  and  formerly  op- 
erating solely  within,  the  respective 
states  named,  and  in  measuring  such 
tax  by  the  entire  capital  stock  of  the 
consolidated  corporation  instead  of 
measuring  it  by  the  amount  of  capital 
employed  in  the  state,  as  is  done  in 
the  case  of  foreign  corporations,  did 
not  violate  the  commerce  clause  of  the 
federal  Constitution,  where  the  Ala- 
bama consolidation  statute  expressly 
provided  that  the  consolidated  corpo- 
ration shall  in  all  respects  be  subject 
to  the  laws  of  the  state  as  a  domestic 
corporation.  Kansas  City,  M.  &  B. 
R.  Co.  V.  Stiles,  37  S.  Ct.  58,  61  L. 
Ed.  176. 

Ky.  St.  §  4077,  requiring  railway 
companies  to  pay  franchise  tax,  does 
not  use  the  word  "franchise"  in  its 
technical  sense,  and  the  Legislature  did 
not  thereby  undertake  to  tax  the  right 
of  either  domestic  or  foreign  corpo- 
rations to  engage  in  business  in  the 
state,  or  levy  a  tribute  on  the  right  of 
foreign  corporations  to  engage  in  in- 
terstate commerce.  Baltimore  &  O.  S» 
W.  R.  Co.  V.  Commonwealtl^,  198  S. 
W.  35,  177  Ky.  500. 

The  tax  imposed  by  Ky.  St.  §  4077, 
requiring  railroads  to  pay  a  franchise 
tax,  held  within  the  power  of  the 
state.    Id. 

221.  —  Corporate  receipts,  earn- 
ings, and  dividends.— Laws  Minn.  1907> 
c.  250,  as  amended  by  Laws  Minn.  1909, 
c.  473,  and  Laws  Minn.  1911,  c.  377, 
imposing  tax  on  freight  line  companies 
such  as  those  furnishing  refrigerator 
cars  to  railroads,  based  upon  gross  earn- 
ings from  operation  within  the  state, 
held  tax  on  property,  and  not  burden  on 
interstate  commerce,  though  cars  were 
largely  used  in  interstate  commerce,  and 
though  usual  tax  rate  if  applied  to  value 
of  cars  would  have  resulted  in  appre- 
ciably lower  tax.  Cudahy  Packing  Co. 
V.   State  of  Minnesota,  38  S.  Ct,  373, 
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246  U.  S.  450,  62  L.  Ed.  827,  affirming 
judgment  State  v.  Cudahy  Packing  Co. 
161  N.  W.  410,  129  Minn.  30. 

St  1911,  Wis.  §  1220,  imposing  a  U- 
cense  tax  of  3  per  cent,  on  the  gross  in- 
come of  domestic  insurance  companies 
in  lieu  of  other  taxes  on  personal  prop- 
erty, held  not  invalid  as  casting  burden 
on  interstate  commerce  in  its  applica- 
tion to.  foreign  investment  business  of 
companies;  tax  being  in  nature  of  a 
commutation  tax.  Northwestern  Mnt 
Life  Ins.  Co.  v.  State  of  Wisconsin,  38 
S.  Ct.  444,  247  U.  S.  132,  62  L  Ed. 
1025,  aflSrming  judgments  Sanae  v.  State, 
155  N.  W.  609,  158  N.  W.  328,  163 
Wis.  484, 

The  levy  and  assessment  under  Lawi 
Wis.  1911,  c.  658,  of  a  general  income 
tax  upon  the  net  income  of  a  Wiscon- 
sin corporation  derived  from  transac- 
tions in  interstate  conmierce,  is  not  soch 
a  direct  burden  on  interstate  commerce 
as  to  contravene  the  commerce  daase 
of  Const,  art.  1,  §  8.  United  States 
Glue  Co.  V.  Town  of  CNik  Creek,  38  S. 
Ct.  499,  247  U.  S.  321,  62  L.  Ed.  1135, 
affirming  judgment  153  N.  W.  241, 161 
Wis.  211,  Ann.  Cas.  1918A,  421. 

Laws  Miss.  1912,  c.  113,  imposing  a  3 
per  cent,  tax  on  the  gross  earnings  of 
refrigerator  cars  of  a  packing  company 
operated  partly  within  the  state,  is  not 
invalid  as  imposing  a  burden  upon  inter- 
atate  commerce.  Cudahy  Packing  C<x 
v.  Stovall  (Miss.)  72  So.  870. 

State  tax  on  gross  receipts,  including 
those  derived  from  interstate  commerce, 
is  a  burden  thereon  and  invalid,  and 
where  special  franchises  of  commercial 
cable  company  engaged  in  interstate 
commerce  represents  terminal  property 
of  a  large  system,  net  earnings  of  whole 
are  not  proper  basis  for  determining 
net  earnings  of  part  covered  by  fran- 
chise. People  ex  rel.  Commercial  Cable 
Co.  V.  State  Board  of  Tax  Com'n 
(Sup.)  166  N.  Y.  S.  62;  99  Misc.  Bep. 
532. 

Tax  Law  N.  Y.  §  186,  taxing  foreign 
waterworks,  gas,  electric,  or  steam  heat- 
ing, lighting,  and  power  companies  on 
basis  of  gross  earnings  within  state, 
held  not  invalid,  in  its  operation  on 
Pennsylvania  gas  company  piping  gB& 
across  state  line,  as  imposition  on  inter- 
state business,  being  a  "franchise  tai. 
People  ex  rel.  Pennsylvania  Gas  Co.  v. 
Saxe  (Sup.)  174  N.  Y.  S.  102. 

State  can  levy  privilege  tax  on  gross 
receipts  of  any  insurance  business  done 
in  the  state  under  policies  of  foreign 
companies,  held  by  residents  of  the  state, 
which  a  foreign  company  had  reinsured ; 
since,  if  such  insurance  companies  had 
continued  to  carry  the  policies  without 
any  reinsurance,  they  would  have  be^ 
liable  for  the  tax.  Pittsburgh  Life  « 
Trust  Co.  ▼.  Young  (N.  C.)  90  S.  E- 
568. 

Such  tax  of  gross  receipts  is  a  license 
or  franchise  tax  for  privilege  of  doing 
business  in  the  state,  and  may  be  based 
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oc  gross  receipts,  indading  preminms 
paid  by  policy  holders  by  mail  direct  to 
borne  office  of  foreign  corporation.    Id. 

A  tax  levied  by  Rev.  St  Tex.  19UU 
art.  7384,  on  an  interstate  railway  meas- 
ured by  its  gross  earnings  additional  to 
its  property  and  franchise  tax,  is  invalid 
as  a  burden  on  interstate  comqierce. 
Houston  Belt  &  Terminal  Ry.  Co.  v« 
State  (Tex.)  192  S.  W.  1054.  reversing 
judgment  State  v.  Houston  Belt  &  Ter- 
minal Ry.  Co.  (Civ.  App.)  166  S.  W.  83. 

The  ratio  of  profits  on  domestic  busi- 
ness  of  foreign  corporation  does  not  af- 
fect liability  to  tax.  Dalton  Adding 
Mach.  Co.  V.  Commonwealth,  88  S.  B. 
167,  118.  Va.  663. 

Levying  of  income  tax,  measured  by 
income  derived  by  dock  company  from 
fixed  charge  against  railroad  for  facili- 
tating interstate  voyage  of  Minnesota 
iron  ore  to  lower  lake  ports  by  transfer- 
ring from  railroad  to  water  carrier,  held 
not  burden  on  interstate  commerce. 
City  of  Superior  v.  Allouez  Bay  Dock 
Co.  (Wis.)  164  N.  W.  362. 

222.  Taxation  of  property^Property 
employed    in    oommeroe    In    generaiw— 

State  may  tax  property  within  its  bor- 
ders, although  used  in  interstate  com- 
merce. 'Cudahy  Packing  Co.  v.  State 
of  Minnesota,  38  S.  Ct  373,  246  U.  S. 
450,  62  L.  Ed.  827,  affirming  judgment 
State  V.  Cudahy  Packing  Co.,  151  N. 
W.  410,  129  Minn.  30. 

Whether  state  tax  is  imposed  on  in- 
terstate or  foreign  commerce,  or  only 
on  property  used  in  such  comnterce, 
depends  on  whether  tax  is  for  privi- 
lege of  engaging  in  such  commerce,  or 
reaches  the  profits  therefrom,  in  which 
case  it  is  invalid.  People  ex  rel.  Com- 
mercial Cable  Co.  v.  State  Board  of 
Tax  Com'rs  (Sup.)  166  N.  Y.  S.  62, 
99  Misc.  Rep.  532. 

Taxation  of  property  of  an  express 
company  as  a  unit  under  Laws  1913,  c. 
347,  held  not  a  violation  of  commerce 
clause  of  federal  Constitution.  Ewert 
V.  Taylor  (S.  D.)  160  N.  W,  797. 

223.  —  Meant  and  Instrumentall- 
tiee  of  00 mmeroow— State  cannot  tax 
property  of  foreign  interstate  railway 
company  outside  of  its  jurisdiction,  and 
though  fact  that  property  within  the 
state  has  its  actual  uses  only  in  con- 
nection with  other  parts  of  the  system 
may  be  considered  in  taxing  that  por- 
tion of  the  system  within  the  borders 
of  the  state,  it  may  not  be  used  to  tax 
property  without  the  state.  Illinois 
Cent  R.  Co.  v.  Greene,  37  S.  Ct  697, 
244  U.  S.  655,  61  L.  Ed.  1309,  affirm- 
ing decree  Same  v.  Bosworth  (D.  C.) 
209  F.  465. 

While,  under  the  commerce  clause  of 
the  federal  Constitution,  a  state  may 
not  tax  the  privilege  or  act  of  engaging 
in  interstate  commerce,  it^  can  tax  the 
carrier's  property  within  the  state, 
though  chiefly  employed  in  such  com- 
merce. Wells  Fargo  &  Co.  v.  State  of 
Nevada,  39  S.  Ct  62,  63  L.  Ed.  — . 


A  tax  onder  Laws  N.  H.  1911,  c. 
169,  t  llf  requiring  any  company 
owning  cars  operated  on  any  railroad 
in  the  state  to  pay  a  tax,  is  not  a 
tax  on  interstate  commerce,  in  case 
of  cars  used  only  in  interstate  com- 
merce. Vera  Chemical  Co.  v.  State  (N. 
H.)  102  A.  463. 

Pullman  equipment,  used  by  a  rail- 
road entirely  in  interstate  traffic,  is 
not  taxable  in  the  state.  West  Shore 
R.  Co.  V.  State  Board  of  Taxes  and 
Assessment  (N.  J.)  104  A.  335. 

Const  U.  S.  art  1,  |  8,  pars.  3,  7, 
reserving  power  to  regulate  interstate 
commerce,  and  establish  post  roads, 
and  Rev.  St  U.  S.  §  3964  (Comp.  St 
1916,  I  7456),  establishing  post  roads, 
and  Act  July  24, 1866,  authorizing  tele- 
graph companies  to  use  post  roads, 
held  that  franchise  of  telegraph  com- 
pany granted  under  Act  April  2,  1848, 
c.  265,  §  5  and  Laws  1853,  c.  471,  is  not 
nullified  and  is  taxable  by  the  state. 
People  ex  rel.  Postal  Telegraph-Cable 
Co.  V.  State  Board  of  Tax  Com'rs,  169 
N.  Y.  S,  139,  181  App.  Div.  777,  order 
affirmed  120  N.  B.  192,  224  N.  Y.  167. 

A  telegraph  company  engaged  in  in- 
terstate commerce  may  nevertheless  be 
taxed  on  its  municipal  franchise  to 
maintain  lines  along  a  city's  streets. 
Western  Union  Telegraph  Co.  v.  Hurl- 
burt,  163  P.  1170,  83  Or.  633. 

Franchise  granted  by  municipality  to 
telegraph  company  held  taxable  as 
property,  so  that  imposition  of  taxes 
thereon  placed  no  burden  on  interstate 
commerce,  though  company  was  en- 
gaged in  interstate  business.  Western 
Union  Telegraph  Co.  v.  City  of  Hous- 
ton (Tex.  Civ.  App.)  192  S.  W.  577. 

224.  —  Corporate  oapltal  and  se- 
curltlee.^Rev.  St  Tex.  1911,  art.  7394, 
imposing  franchise  tax  on  foreign  cor- 
porations measured  by  capital  stock, 
held  invalid  as  applied  to  nonresident 
corporation  engaged  in  both  interstate 
and  intrastate  commerce.  Looney  v. 
Crane  Co.,  38  S.  Ct.  85,  246  U.  S.  178, 
62  L.  Ed.  230,  affirming  decree  Crane 
Co.  V.  Looney  (D.  C.)  218  F.  260. 

St  Mass.  1909,  c.  490,  pt  3,  8  66, 
together  with  St.  Mass.  1914,  c.  724, 
§  1,  imposing  excise  taxes  measured 
according  to  capital  stock  on  foreign 
corporations  doing  Intrastate  and  in- 
terstate business  in  Massachusetts,  is 
invalid  as  direct  burden  on  interstate 
commerce.  International  Paper  Co. 
V.  Commonwealth  of  Massachusetts,  38 
-  S.  Ct  292,  246  U.  S.  135,  62  L.  Ed. 
624,  Ann.  Cas.  1918C,  617,  reversing 
judgment  International  Paper  Co.  v. 
Commonwealth,  117  N.  E.  246,  228 
Mass.  101;  Locomobile  Co.  of  America 
V.  Commonwealth  of  Massachusetts,  38 
S.  Ct.  298,  246  U.  S.  146,  62  L.  Ed. 
630,  reversing  judgment  Locomobile 
Co.  of  America  v.  Commonwealth,  117 
N.  B.  5,  228  Mass.  117. 

Acts  Ala.  1915,  p.  397,  t  16,  impos- 
ing franchise  tax  on  foreign  corpora - 
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tioDs,  based  on  capital  actually  em- 
ployed within  state,  is  not  unconstitu- 
tional as  unwarranted  burden  on  in- 
terstate connnerce.  Louisville  &  N.  R. 
Co.  V.  State  (Ala.)  78  So.  93. 

Revenue  Act  Colo.  19Q2,  §  64,  taxing 
domestic  corporations  2  cents  per  $1,- 
000  of  capital,  is  not  unconstitutional 
as  violating  Const.  U.  S.  art.  1,  §  8,  par. 
3,  as  to  interstate  commerce,  though 
applied  to  tax  a  domestic  railroad  cor- 
poration with  tracks  and  traffic  into 
other  states.  Colorado  &  S.  Ry.  Co. 
V.  People  (Colo.)  156  P.  1095. 

Under  Gen.  St.  Minn.  1913,  S  6207, 
a  foreign  corporation  doing  business 
within  state,  on  increase  of  stock,  is 
required  to  pay  fee  based  on  propor- 
tion of  increased  capital  used  in  state 
not-  on  increase  of  portion  of  original 
capital  used  in  state  since  original 
entry  into  state.  State  v.  Schmahl 
(Minn.)  157  N.  W.  1082. 

VII.  INDIANS  AND  INDIAN  TRIBES 

225.  Power  of  congress  In  generals 

Congress,  in  the  exercise  of  its  con- 
stitutional authority,  has  the  right  to 
determine  for  itself  when  the  guardian- 
ship which  the  government  has  main- 
tained over  full-blood  Indians  shall 
cease.  Cushing  v.  Whaley  (Okl.)  165 
P.   135. 

229.  Indians  as  wards  of  the,  gov- 
ernment in  general.— Joint  Resolution 
March  4,  1915,  continuing  for  another 
yqar  prior  appropriations  for  current 
and  contingent  Indian  expenses  and  for 
fulfilling  treaty  stipulations  included 
and  made  available  for  fiscal  year  1016, 
the  appropriation  in  Act  Aug.  1,  1914, 
c.  222,  for  promoting  civilization  and 
self-support  among  Minnesota  Chippewa 
Indians.  Lane  v.  Morrison,  38  S.  Ct. 
252.  246  U.  S.  214,  62  L.  Ed.  674,  re- 
versing decree  Morrison  v.  Lane,  45 
App.  D.  C.  79. 

Statutes  passed  for  benefit  of  depend- 
ent Indian  tribes  or  communities  are  to 
be  liberally  construed,  and  doubtful  ex- 
pressions resolved  in  favor  of  the  In- 
dians. Alaska  Pacific  Fisheries  v.  U. 
S.,  39  S.  Ct.  40,  63  L.  Ed.  — . 

The  federal  government  has  exclusive 
control  over  Indians  residing  under  tri- 
bal conditions  on  reservations  within  the 
limits  of  state,  and  only  the  federal  gov- 
ernment can  terminate  the  tribal  organ- 
ization of  Indians  living  on  reservations, 
nml  its  guardianship  over  them.  U.  S. 
V.  Hamilton  (D.  C.)  2'Xi  F.  ()i>5. 

Indians  of  the  Red  Lake  baud  of  Chip- 
powas,  inhabiting  the  Ued  Lake  Indian 
It<'Rorvation  as  wards  of  the  govern- 
ment, are  residents  of  the  state  within 
the  meaning  of  Cnnst.  art.  7,  defining 
qualifications  for  voters.  In  re  Liquor 
Klortion  in  Beltrami  County  (Minn.) 
103  N.  W.  OSS. 

Kosidcnts  of  Indian  blood  on  Yakima 
Rosorvation  are  wards  of  the  govern- 
ment, although  some  of  them  are  per- 
mitted to  conduct  their  own  affairs,  and 
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have  prospered  and  entered  into  the 
banking  and  other  business.  Olney  t. 
McNair  (Wash.)  177  P.  64L 

In  the  issuance  of  personal  property 
to  Indians,  the  government  does  not 
part  with  its  title  absolutely,  and  mHy, 
whenever  it  sees  bt,  step  in  and  pre- 
vent the  sale  or  disposition  thereof,  or 
may  retake  it  entirely,  If  deemed  advis- 
able.   Id. 

230.  Status  of  Indian  Dation  or 
tribes.^— In  the  absence  of  statute,  the 
Creek  Nation,  recognized  by  the  United 
States  as  a  distinct  political  community, 
is,  like  other  governments,  free  from  lia- 
bility for  injury  from  mob  violence  or 
failure  to  keep  the  peace;  and  this 
though  an  ofiicer,  acting  in  open  and 
known  violation  of  law,  and  not  colore 
officii,  participated,  and  though  the  per- 
son injured  in  his  property  rights  was  a 
grantee  of  such  government.  Turner  v. 
U.  S.,  39  S.  Ct.  109,  63  L.  Ed.  — . 

Equities  of  Creek  Tribe  or  of  United 
States  appeal  to  conscience  of  chancel- 
lor with  same  force  as  those  of  private 
individual  in  like  circumstances.  Folk 
V.  U.  S.,  233  F.  177,  147  C.  C.  A.  183. 

The  Creek  Nation  has  elements  of  an 
independent  sovereignty,  and,  in  the  ab- 
sence of  a  law  recognizing  its  liability 
for  torts  of  citizens  of  the  nation  against 
noncitlzens,  the  rule  that  a  sovereign  is 
not  liable  to  suit  for  the  action  of  a  mob 
is  applicable  in  an  action  against  that 
nation  for  the  consequences  of  a  de- 
struction of  property  of  the  nondtiien. 
Turner  v.  U.  S.,  51  Ct.  Cl.  125. 

Where  half-breed  marries  an  Indian 
woman  according  to  Indian  custom,  and 
lives  with  her  as  her  husband,  and  is 
divorced  from  her  according  to  such  cus- 
tom, such  divorce  will  be  recognized  by 
courts  of  state  as  terminating  marria?<> 
relation.  La  Framboise  v.  Day,  161  N. 
W.  529,  136  Minn.  239,  L.  R.  A.  1917D. 
571. 

A  dissolution  of  an  Indian  marriage 
contract  according  to  tribal  laws  vn\ 
customs  will  be  i^pheld,  in  the  absence 
of  a  federal  law  invalidating  such  laws 
and  customs.  James  v.  Adams  (Okl.) 
155  P.  1121. 

Prior  to  dissolution  of  tribal  govern- 
ment of  Choctaw  Nation  the  federal 
government,  by  Act  Cong.  May  2, 1890, 
§  38,  expressly  recognized  right  of  Choc- 
taw Indians  to  regulate  their  own  do- 
mestic affairs,  and  control  the  inter 
course  between  the  sexes  by  their  own 
tribal  usages  and  customs.  Johnson  t. 
Bunlap  (Okl.)  173  P.  359. 

23 L  Jurisdiction  of  states  over  in- 
iHans.— Under  the  provisions  of  the 
Enabling  Act  and  Const.  S.  D.  art  22. 
both  the  lands  of  tribal  Indian  allottees 
and  personal  property  issued  by  the  gov- 
ernment for  use  thereon  remain  subjwi 
to  the  jurisdiction  and  control  of  Con- 
gress: and  failure  of  Indian  allottees  to 
brand  increase  of  live  stock  issued  bJ 
the  government  held  not  to  release  it 
from  the  trust  restrictions  imposed  by 
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Congress.  II.  S.  v.  Pearson  (D.  0.)  231 
F.  270. 

Indian  tribes  recognized  by  federal 
government  are  not  subject  to  laws  of 
state  in  which  they  are  situated,  but 
they  retain  their  right  to  local  self-gov- 
ernment, and  regulate  and  control  their 
own  affairs  and  rights  of  persons  and 
property,  except  as  Congress  has  other- 
wise specially  provided.  Anderson  v. 
Mathews  (Cal.)  163  P.  902. 

Establishment  of  school  by  federal 
government  for  use  of  group  of  Indians 
and  purchase  of  land  for  allotment  to 
them  does  not  constitute  recognition  of 
them  as  distinct  tribe  with  independent 
self-government  so  as  to  take  them  from 
without  scope  of  state  laws.    Id. 

Laws  N.  Y.  1914,  c.  508,  amending 
Indian  Law,  |  50,  to  permit  appeal  from 
Coancil  of  Seneca  Nation  to  County 
Court,  is  valid.  Shongo  v.  Shongo  (Co. 
Ct.)  158  N.  Y.  S.  99. 

Mansf.  Dig.  Ark.  1884,  c.  27,  §  642, 
providing  that,  on  conveyance  of  real 
estate  by  a  person  not  having  the  legal 
title,  a  subsequent  after-acquired  title 
shall  pass  to  the  grantee,  has  no  applica- 
tion to  a  conveyance  by  a  Cherokee 
freedman,  where  at  the  time  it  was  in- 
valid, being  expressly  prohibited  by  law, 
though  thereafter  the  grantor  obtained 
title  and  was  authorized  by  law  to  con- 
vey.   Vann  v.  Adams  (Okl.)  164  P.  113. 

Execution  of  deed  to  Indian  allotment 
by  heirs  of  allottee,  and  approval  there- 
of by  Secretary  of  Interior,  not  only  di- 
vested federal  government  of  title  and 
terminated  its  jurisdiction  over  land, 
but  transferred  jurisdiction  to  state 
courts.  Tripp  v.  Sieler,  161  N.  W.  337, 
38  S.  D.  321,  rehearing  denied  164  N. 
W.  67. 

234.  Admission  of  Indians  to  citizen- 
ship.—^The  citizenship  conferred  on  In- 
dian allottees  by  Act  Feb.  8,  1887,  § 
6  (Comp.  St.  1916,  §  3951),  did  not  op- 
crate  to  withdraw  them  from  the  su- 
pervision, control,  and  protection  of 
the  government,  both  as  respects  them- 
selves and  their  property.  U.  S.  f. 
Pearson  (D.  C.)  231  F.  270. 

236.  Lands  and  funds  of  Indlarf^  or 
Indian  tribes  in  general.— The  public 
lands  situated  in  territory  of  Dakota 
and  state  of  North  Dakota  never  be- 
longed to  the  Indians,  and  the  courts 
have  never  recognized  any  title  thereto 
in  the  Indians.  Faxon  v.  Lallie  Civil 
Tp.,  163  N.  W.  531.  36  N.  D.  634. 

237.  Allotments  of  lands.— No  inten- 
tion to  dissolve  tribal  relations  and 
terminate  national  guardianship  on 
making  of  allotments  and  issuing  of 
trust  patents  without  waiting  for  ex- 
piration of  trust  period  is  shown  by 
Indian  Allotment  Act,  §§  5,  6  (Comp. 
St.  1916,  |§  4201,  4203).  U.  S.  v. 
Nice,  38  S.  Ct.  696,  241  U.  S.  591,  60 
L.  Ed.  1192. 

Guardianship  of  United  States  over 
Indian  lands  does  not  abate  upon  the 
making  of  allotment  and  allottee  be- 


coming a  citizen  of  United  States. 
Wrigley  v.  McCoy  (Okl.)   175  P.  259r. 

238.  Alienation  of  lands  In  general.^ 

Surplus  lands  in  hands  of  heirs  of 
Chickasaw  allottee,  as  well  as  in  the 
hands  of  original  allottee,  are  bound 
by  all  restrictions  on  alienation  impos- 
ed by  Supplemental  Agreement  with 
Chickasaw  Indians,  §§  15  and  16,  ap- 
proved by  Act  July  1,  1902.  Gannon 
^,  Johnston,  37  S.  Ct.  330,  243  .U.  S. 
108,  61  L.  Ed.  622,  affirming  judgment 
140  P.  430,  40  OkL  695,  Ann.  Cas. 
1915D,  522. 

Congress  had  power  to  remove  re- 
strictions imposed  upon  alienation  by 
heirs  of  Indian  patentee  by  Act  March 
2,  1889,  §  11,  as  was  done  by  Act  May 
27,  1902,  I  7  (Comp.  St.  1916,  |  4223). 
Egan  V.  McDonald,  38  S.  Ct.  223,  246 
U.  S.  227,  62  L.  Ed.  680,  affirming 
judgment  153  N.  W.  915.  36  S.  D.  92. 

Act  April  22,  1906,  requiring  con- 
veyances by  full-blooded  Indian  heirs 
of  certain  deceased  homestead  allot- 
tees to  be  approved  by  Secretary  ofl 
the  Interior,  is  constitutional,  although 
land  descended  free  from  restrictions 
on  alienation  prior  to  statute's  enact- 
ment. Brader  v.  James,  38  S.  Ct.  285, 
246  U.  S.  88,  62  L.  Ed.  591,  affirming 
judgment  154  P.  560,  49  Okl.  734. 

While  an  Indian  is  a  national  ward, 
Congress  may  reimpose  alienation  re- 
strictions on  property  previously  freed 
from  such  restrictions.  McCurdy  v.  U. 
S.,  38  S.  Ct.  289,  246  U.  S.  263,  62  L. 
Ed.  706. 

Congress  has  power  to  require  con- 
veyances by  Indians  of  inherited  al- 
lotted lands  to  be  approved  by  Secre- 
tary of  Interior,  without  regard  to 
fact  that  land  descended  to  heirs  free 
of  restrictions  on  alienation  except  dis- 
ability of  minority.  Moffett  v.  Conley 
(Okl.)  163  P.  118. 

Act  Cong.  April  26,  1906,  c.  1876,  § 
22,  -  invalidates  deed  of  inherited  lands 
allotted  to  full-blood  Chickasaw  dying 
before  passage  of  act,  where  his  adult 
full-blood  Chickasaw  heirs  conveyed 
without  the  approval  of  the  Secretary 
of  the  Intel ior.  Cushing  v.  Whaley 
(Okl.)   165  P.  135. 

While  governmental  guardianship  of 
full- blood  Indians  continues,  Congress 
may  constitutionally  require  that  con- 
veyances by  full-blood  Indian  heirs  of 
inherited  allotted  lands  be  approved  by 
the  Secretary  of  the  Interior,  although 
prior  restrictions  have  expired  by  death 
of  allottee.    Id. 

245.  Guardianslilp  of  infant  Indians. 

— Issuance  of  patent  to  Indian  of 
White  Earth  Indian  reservation  does 
not  prevent  state  courts  from  inquir- 
ing as  to  Indian's  age  to  determine 
validity  of  conveyance  from  him.  Luck 
Land  Co.  v.  Minor,  157  N.  W.  655, 
132  Minn.  396. 

Decree  of  state  court  conferring  upon 
Indian  minor  allottee  majority  rights 
is  void,  so  far  as  it  undertakes  to  au- 
thorize conveyance  in  \'iolation  of  con- 
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gressional  restrictioiiB.  Bell  y.  Fitz- 
patrick  (Okl.)  157  P.  334. 

Under  Acts  of  Congress  state  county 
courts  have  jurisdiction  to  appoint 
guardians  for  person  and  estate  of  in- 
competent full-blood  Creek  Indians. 
Yarhola  v.  Strough  (Okl.)  166  P.  729. 

Where  proceeding  for  curatorship  of 
minor  Indian  citizen  was  transferred  to 
county  court  of  C.  county  after  state- 
hood, and  curator  filed  his  account 
therein  and  was  discharged,  it  there- 
after had  no  jurisdiction  to  appoint 
guardiax^  of  minor  then  residing  in  O. 
county.  Leonard  v.  Childers  (Okl.)  170 
P.  247. 

246.  Actions  by  or  against  Indians.— 

No  permission  to  sue  the  United  States 
being  given,  it  is  improperly  joined  as 
defendant,  though  in  the  capacity  of 
trustee,  in  a  petition  to  recover  from 
the  Creek  Nation,  Turner  v.  U.  S.,  39 
S.  Ct.  .109,  63  L.  Ed.  — . 

An  Indian  who  has  become  a  citizen 
under  Act  Feb.  8,  1887,  held  to  have 
ceased  to  be  a  ward  of  the  government 
in  such  sense  that  the  United  States 
could  maintain  a  suit  to  protect  rights 
claimed  under  a  treaty.  U.  S.  v.  Seu- 
fert  Bros.  Co.  (D.  C.)  233  F.  579. 

On  January  19,  1906,  district  court 
of  Choctaw  Nation  did  not  have  juris- 
diction to  decree  divorce  between  In- 
dians. Colbert  v.  Fulton  (OkL)  157  P. 
1151. 

In  action  by  minor  by  her  guardians 
to  enjoin  defendant  from  interfering 
with  plaintiff  and  her  guardian's  pos- 
session of  certain  lands  or  from  acting 
as  plaintiff's  guardian^  conclusion  that 
defendant's  appointment  was  void  held 


correct      I^eonard   v.    Childers  (OkL) 
170  P.  247. 

248.  Indians  as  subject  to  crimioal 
laws  of  fttate.— On  the  theory  that  Con- 
gress only  partially  regulated  offeiues 
of  Indians  by  Criminal  Code,  {  328 
(Comp.  St  1916,  {  10502),  stetes  can- 
not apply  their  laws  to  Indians  livini^ 
on  tribal  conditions;  therefore  an  In- 
dian living  on  a  New  York  reservation 
is  not  liable  for  fishing  in  violation  of 
New  York  Conservation  Act  U.  S.  v. 
Hamilton  (D.  C.)  233  F.  685. 

249.  Selling  or  furnishing  llqiors  ti 
Indians  or  Introdooing  liquors  Into  la* 
dian  oountry.— During  the  25  years  un- 
der which  Indian  allottees  under  Aeti 
Feb.  8,  1887,  and  March  2,  1889,  n- 
main  tribal  Indians  under  ^ardian- 
ship,  the  allotted  lands  are  inalienable, 
Congress  may,  as  is  done  by  Act  Jan. 
30,  1897  (Comp.  St.  1916,  If  4201, 
4207,  4137),  regulate  or  prohibit  sale 
of  intoxicating  liquors  to  such  Indians 
within  a  state.  U.  S.  v.  Nice,  36  S.  a 
696,  241  U.  S.  591.  60  D.  Ed.  1192. 

Act  March  1,  1895,  c.  145  ((3omp.  St. 
1916,  §  4137)  forbidding  the  introduc- 
tion of  intoxicating  liquor  into  Indian 
Territory,  as  limited  to  interstate  com- 
merce by  the  Oklahoma  Enabling  Act, 
is  not  unconstitutional,  as  discriminat- 
ing between  the  states  in  respect  of 
trade  and  commerce  in  intoxicating  liQ* 
uors.  De  Moss  v.  U.  S.  (0.  C.  A.)  250 
F.  87. 

CITED    WITHOUT    DEFINITE 
APPLICATION 

U.  S.  V.  HiU,  39  S.  CL  143,  63L.  Bd. 


Art.  1»  §  S,  cl.  4.  Naturalization 

6.  Naturalization— Conourrent  powors 
and  authority  of  statosw— Article  1,  {  8, 
giving  Congress  the  power  to  establish 
a  uniform  rule  of  naturalization,  vests 
an  exclusive  power  whi(^  cannot  be  ex- 
ercised by  az\y  state,  and  no  privilege 
conferred  by  state  Constitution  or  stat- 
utes can  convert  a  foreigner  into  an 
American  citizen.  State  v.  Covell 
(Kan.)  175  P.  989. 

Const.  Kan.  art.  5,  §  1,  making  aliens 
having  certain  qualifications,  or  who 
have  declared  their  intention  to  be- 
come'  citizens  in  conformity  with  nat- 
uralization laws,  qualified  electors,  does 
not  include  alien  enemies,  though  they 
have  made  such  declarations,  in  view  of 
Const.  U.  S.  art.  1,  §  8;  Rev.  St.  U.  S. 
{  2171   (Comp.  St.  1916,  §  4362).    Id. 

Under  Acts  5th  Leg.  Tex.  -c.  70,  Ver- 
non's Sayles'  Ann.  Civ.  St.  Tex.  1914, 
art.  15,  the  provision  of  state  laws 
must  be  looked  to  to  determine  rights  of 
aliens  regardless  of  whether  his  own 
country  grants  reciprocal  rights  to  citi- 
zens, and  if  it  did  and  went  further, 
state  laws  would,  ipso  facto,  expand  to 
comprehend  additional  benefits  allowed 
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and  bankruptcy. 

by  alien's  domicile.  Soathwefltein 
Surety  Ins.  Co.  v.  Yickstrom  (Tex.  Civ. 
App.)  203  S.  W.  389. 

12.  Bankruptcy^Powor  of  CongnM 
In  genoral.'— Notwithstanding  Const  art. 
1,  {  8,  recognition  and  enforcement  by 
Bankruptcy  Act  of  state  laws  affectinS 
dower,  exemptions,  etc.,  held  not  to  v- 
feet  its  constitutionality.  Stellwagenj^ 
Clum,  38  S.  Ct.  215,  245  U.  S.  605, 62 
L.  Bd.  507,  answering  certified  qnes- 
tions  218  F.  730,  134  C,  C.  A.  408,  and 
answers  to  certified  questions  cotdot^' 
ed  to  (O.  C.  A.)  250  F.  1022. 

15. Legislation  of  territeries  •*' 

der  act  of  Congressw— Under  OtP^^ 
Act  AprU  12,  1900,  |  14,  local  Porto 
Rico  legislation,  relating  to  infloWent 
estates  in  opposition  to  the  BanKrupt- 
cy  Act,  is  of  no  effect.  In  re  Vidal,  2** 
F.  733,  147  C.  C.  A.  499. 

17.  — —  Powers  and  authority  *^ 
statee  In  general.— Power  and  juris^^' 
tion  of  the  states  in  the  field  of  io^o'' 
vency  regulation  is  plenary  excepf  J* 
occupied  by  federal  legislation,  i'it'*' 
er  V.  Standish,  98  A.  93,  90  Conn.  601- 


i 


Poit  Office) 


CONSTITUTION 


Art.  1,  §  8,  cl.  7 


Laws  Me.  1905,  c.  85,  as  to  appoint- 
ment of  receivers  for  Insolvent  corpo- 
rations, as  amended  by  Laws  1907,  c. 
137,  is  not  unconstitutional  as  violatiner 
the  constitutional  power  of  Congress 
to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies.  Carter,  Carter  & 
Meigs  Co.  V.  Stewart  Drug  Co.,  98  A. 
809,  115  Me.  289. 

19-  — -  Suspension,  aupersedure,  or 
annulment  of  state  laws.— State  laws  to 
the  extent  and  only  to  the  extent  that 
they  actually  conflict  with  bankruptcy 
laws  enacted  under  Const,  art.  1,  f  8, 
are  suspended  thereby.  Rev.  St  Ohio 
1908,  §§  6343,  6344,  as  amended  April 
30,  1908  (99  Ohio  Laws,  p.  241),  in- 
validating preferential  and  fraudulent 
transfers,  and  providing  for  receiver  or 
trustee  to  administer  property  for  ben- 
efit of  all  creditors,  held  not  in  conflict 
with  or  suspended  by  the  Bankruptcy 
Law.  Stellwagen  v.  Clum,  38  S.  Ct 
215,  246  U.  S.  605,  62  L.  Ed.  507,  an- 
swering certified  questions  218  F.  730, 
134  C.  0.  A.  408,  and  answers  to  certi* 
fied  questions  conformed  to  (C.  C.  A.) 
250  F.  1022. 

The  bankruptcy  law  is  paramount, 
and  jurisdiction  of  federal  courts  in 
bankruptcy  is  exclusive,  supplanting  all 
proceedings  under  state  insolvency  laws. 
In  re  Mullings  Clothing  Co.,  238  F.  58, 


Art.  1,  §  8,  cl.  5.  Coining  money; 

ures. 

Weights  and  measures.— Laws  N.  D. 
1911,  p.  355,  prohibiting  the  sale  of 
lard  not  in  bulk  unless  put  up  in  pack- 
ages of  specified  weights,  is  not  re- 
pugnant to  the  Constitution.  Armour 
&  Co.  V.  State  of  North  Dakota.  36  S. 
Ct.  440,  240  U.  S.  510,  60  L.  Ed.  771, 
Ann.  Cas.  1916D,  548,  affirming  judg- 
ment State  V.  Armour  &  Co.,  145  N. 
W.  1033,  27  N.  D.  177. 

Art.  1,  §  8,  cl.  6.  Counterfeiting. 

Possession    of    oounterfe4t    paper.— 

Congress,  under  its  constitutional  pow- 
er to  provide  for  punishment  of  coun- 
terfeiting securities  of  United  States, 
has  power  to  interdict  uttering  of  bank 
notes  made  in  similitude  of  Treasury 


151  O.  C.  A.  134;   reversing  decree  (D. 
C.)  230  F.  681. 

The  National  Bankruptcy  Act  of  1898 
suspended  during  its  existence  all  state 
insolvency  laws  conflicting  therewith, 
and  state  laws  are  in  conflict  with  fed- 
eral when  the  two  cover  the  same  field 
or  the  subject-matter  of  the  state  law  is 
within  the  purview  of  the  federal  legis- 
lation ;  but  the  federal  Bankruptcy  Act 
does  not  suspend  the  operation  of  state 
insolvency  laws  as  to  classes  of  per- 
sons expressly  excepted  from  the  oper- 
ation of  the  federal  act  or  which  the 
provisions  thereof  do  not  reach.  The 
crucial  inquiry  is  the  intent  of  Congress 
as  gathered  from  language  of  the  fed- 
eral act.  Intent  of  Congress  to  super- 
sede state  powers  is  not  inferable  from 
the  mere  fact  that  Congress  has  seen  fit 
to  circumscribe  its  regulations  and  oc- 
cupy a  limited  field.  Under  this  test 
provisions  of  state  law  for  involuntary 
insolvency  are  not  suspended  as  to  farm- 
ers by  existence  of  the  federal  law  pro- 
viding for  voluntary,  but  not  involim- 
tary,  bankruptcy  of  farmers.  Pitcher 
T.  Standish,  98  A.  93,  90  Conn.  601. 

Until  bankruptcy  proceedings  are  ac- 
tually instituted,  no  attack  can  be  made 
against  proceedings  under  the  state  in- 
solvency laws  on  the  theory  that  the 
federal  Bankruptcy  Act  is  paramount.  * 
Shaw  V.  Standard  Piano  Co.  (N.  J.)  100 
A.  167. 

foreign  coin;,  weights  and  meas^ 

Since  Const.  U.  S.  art.  1,  S  8,  con- 
ferring on  Congress  power  to  fix  stand- 
ard of  weights  and  measures  does  not 
make  such  power  exclusive,  Gen.  Code 
Ohio,  §  6415,  as  amended  by  103  Ohio 
Laws,  p.  139,  prescribing  dimensions  of 
peck  and  lesser  measures,  is  valid. 
WilUams  v.  Sandles,  112  N.  E.  206,  93' 
Ohio  St  92. 


notes  of  the  United  States,  and  may 
make  illegal  the  possession  of  such 
notes  with  intention  to  sell  or  use 
them,  though  they  are  valid  obligations. 
Leib  V.  HaUigan,  236  F.  82,  149  C.  C. 
A.  292. 


Art.  1,  §  8,  cl.  7.  Post  offices  and 

1.  Effect  of  clause  In  generals— Con- 
gress has  full  power  to  legislate  con- 
cerning the  maU,  under  its  constitu- 
tional power  to  establish  post  offices 
and  post  roads.  Pakas  v.  U.  S.,  240  F. 
350,  153  C.  C.  A.  276. 

t 

2.  Postal  oonventlons.— Postal  con- 
ventions are  not  statutes.  U.  S.  v. 
Four  Packages  of  Cut  Diamonds  (D. 
C.)  247  F.  354. 

15.  Transmission  and  delivery  of 
malls— Punishment  of  crime  committed 
through  mails^Pen.  Code  Cal.  i  627b; 


post  roads. 

as  amended  by  St.  1917,  p.  651,  mak- 
ing shipping  game  by  parcel  post  a 
misdemeanor,  is  not  invalid  as  inter- 
ference with  the  postal  service.  Ex 
parte  Phoedovius  (Cal.)   170  P.  412. 

23.  Taxation  by  state.— A  franchise 
to  construct  and  operate  its  lines  in 
postroads,  owned  and  enjoyed  by  a 
telegraph  company  under  the  federal 
Post  Roads  Act,  was  not  taxable  by 
the  state.  If  any  federal  franchise  of 
a  telegraph  company  has  been  includ- 
ed in  an  assessment  for  taxation  by 
the  state,  the  assessment  of  such  fed- 
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Art  1,  §  8,  cl.  7 


CONSTITUTION 


CPatonta,  etc 


eral  franchise,  and  of  the  company's 
franchise  from  the  state,  is  so  far  one 
that  the  whole  assessment  must  fall 
for  its  partial  invalidity.  By  Tax  Law 
N.  Y.  §§  2,  43,  requiring  inclusion,  for 
taxation,  of  value  of  all  franchises, 
rights,  or  permission  to  construct, 
maintain,  or  operate,  etc.,  Legislati:hFe 


did  not  intend  to  reach  Bpedal  fran- 
chise of  telegraph  company  under  fed- 
eral Post  Roads  Act.  People  ei  reL 
Postal  Telegraph-Cable  Co.  v.  State 
Board  of  Tax  Corners,  120  N.  E.  192, 
224  N.  Y.  167. 

Cited    without    definite    applkation, 
Steele  v.  Halligan  (D,  C.)  229  F.  1011. 


Art.  1,  §  8,  cl.  8.  Patents  and  copyrights. 


3.  Writings  defined  In  generai^^The 

"news"  element,  the  information  con- 
cerning current  events  contained  in  a 
literary  production,  is  not  subject  for 
copyright,  under  Const,  art.  1,  §  8,  par. 
8,  not  being  the  creation  of  the  writ- 
er. International  News  Service  v.  As- 
sociated Press,  39  S.  Ct.  68,  63  L.  Ed. 

• 

Cigar  labels,  containing  name  and  cut 
of  face  of  dealer,  together  with  fanci- 
ful scroll  work  beneath,  are  not  "writ- 
ings," within  Const,  art.  1,  §  8,  and 
subject    to    copyright.    M.    B.    Fahey 


Tobacco  Co.  v.  Senior  (D.  C.)  247  F. 
809,  decree  affirmed  in  part  and  re- 
versed in  part  (C.  C.  A.)  252  F.  579. 

20.  Laws  in  exercise  of  power  as  to 
patentSw— All  patent  statutes  are  en- 
acted under  Const.  U.  S.  art.  1,  {  8, 
cl.  8,  **to  promote  science  and  the  use- 
ful arts."  Macbeth- Evans  Glass  Co.  t. 
General  Electric  Co.  (D.  C.)  231  F. 
183. 

23.  Protection  prior  to  patentd^-Ju- 
risdiction  of  state  courts  of  suits  re- 
lating to,  see  Const,  art.  3,  $  1,  note 
121,  and  §  1233,  and  notes  thereunder. 


Art.  1,  §  8,  cl.  9.  Creation  of  tribunals  inferior  to  Supreme  Court 

and  12  (Comp.  St.  1916,  |  2308a).  ju- 
risdiction to  try  military  offenses  to 
the  exclusion  of  the  civil  tribunals. 
Ex  parte  Foley  (D.  C.)  243  F.  470. 


Courts-martial.— Under  Const,  art.  1, 

S   8,    els.   9,   11,   12,    14,   Congress   is 

authorized  to  create  military  tribunals 

and  to  confer  upon  them,  as  has  been 

•    done  by  Articles  of  War,  arts.  8,  9,  10, 


Art.  1,  §  8,  cl.  10.  Piracies,  felonies  on  the  high  seas,  and  offenses 
against  the  law  of  nations. 


Rape  and  assauits  to  rapOd— Under 
Const,  art.  1,  §  8,  subd.  10,  Criminal 
Code,  §§  276,  278  (Comp.  St.  1916,  §§ 
10449,  10451),  as  to  rape  and  assaults 
with  intent  to  rape,  held  not  void,  as 


not  defining  rape.  Oliver  t.  U.  S..  230 
F.  971,  145  C.  C.  A.  165,  certiorari 
denied  36  S.  Ct.  721,  241  U.  S.  670.  60 
L.  Ed.  1230. 


Art.  1,  §  8,  cl.  11.  Levying  war;    letters  of  marque  and  reprisal* 
captures  on  land  and  water. 

Congress  by  joint  resolution,  approved  April  6,  1917,  formally  declarc<J  ^^ 
against  the  Imperial  German  government,  and  by  joint  resolution,  appro"^^ 
December  7,  1917,  declared  that  a  state  of  war  existed  between  the  XJn^^^ 


States  and  the  Imperial  and  Royal  Austro-Hungarian  government. 

Notee  of  Deoiaions 


l'/2.  State  of  war.— The  existence  of 
a  condition  of  war  must  be  determined 
by  the  political  department  of  the  gov- 
ernment, and  the  courts  are  bound 
thereby.  In  re  Wulzcn  (D.  C.)  235  F. 
362.  Ann.  Cas.  1917A,  $74. 

The  battle  at  San  Ygnacio  between 
the  United  States  troops  and  expedi- 
tionary forces  of  Mexico  commanded  by 
officers  of  the  Carranza  de  facto  gov- 
ernment in  which  soldiers  were  killed, 
wounded,  and  captured,  constituted  a 
state  of  war,  though  it  be  an  incom- 
plete state.  Arce  v.  State  (Tex.  Cr. 
App.)  202  S.  W.  951.  ' 

7.  Exercise  of  war  powers^— In  mak- 
ing provision  for  waging  war,  Congress 
in  proteetion  of  the  common  good,  may 
enact  such  legislation  as  its  wisdom 
deems  essential,  excepting  interference 
with  the  power  vested  in  the  President 
with   respect   to   the   command   of   the 
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Fap' 


for- 


forces  and  conduct  of  campaigns, 
pens  V.  U.  S.  (C.  C.  A.)  252  F.  55. 

Congress,  under  Const,  art.  1, 
can  by  conscription  organize,  for  ,  , 
eign  warfare,  the  militia  of  the  TJo^^^ 
States,  as  defined  by  National  Def  ^^^*^ 
Act  June  3,  1916,  {  57  (Comp.  St.  1^^*^' 
§  3041);  "militia,"  in  the  Constituti<>»' 
being  state  miUtia.  U.  S.  v.  Stepi^^^ 
(D.  C.)  245  F.  956, 

Execution    of   unrestricted  war     %>o^' 
ers  conferred  upon  Congress  by  Const 
art.  1,  §  8.  falls  within  line  of  duties  ot 
national    government,    and    its  control 
over  matters  pertaining  to  war  is  pl^^' 
ary  and  exclusive ;    and  Selective  ^^^1 
ice  Act  May  IS,   1917,   §  13,  ante,  I 
1974a,  making  it  offense  to  keep  brot"' 
els  within   distance  prescribed  by  ^^ 
retary  of  War  of  military  reservat^"^; 
etc.,  was  not  in  excess  of  powers  of  *-^J. 
gvess.    U.  S.  v.  Casey  (D,  C,  Ohio)  ^'^' 


War,  eto.) 


CONSTITUTION 


Art.  1,  §  8,  cl.  12 


F.  362;    U.  S.  v.  Scott  (D.  C.)  248  F. 
361. 

In  view  of  the  paramount  war-makin^r 
power  of  Congress,  National  Defense 
Act.  $  120  (Comp.  St.  1916,  §§  3115f- 
3115h),  and  Navy  Appropriation  Act 
March  4,  1917,  c.  180,  authorizing  the 
government  to  place  compulsory  orders 
winh  manufacturers  for  needed  supplies, 
are  valid.  Moore  &  Tierney  v.  Roxford 
Knitting  Ca  (D.  0.)  250  F.  278 ;  Wil- 
liam Moore  Knitting  Ck>.  v.  Same,  Id. 
288-. 

While  Act  Aug.  29,  1917,  ante,  | 
1974a,  allowing  the  President  in  time 
of  war  to  assume  control  of  the  railway 
systems,  was  passed  pursuant  to  the 
war  power  of  Congress  given  by  Const, 
art.  1,  §  8,  held,  that  a  railroad  embargo 
promulgated  under  presidential  authori- 
ty, though  giving  preference  to  war  ma- 
terial, was  nothing  more  than  a  regula- 
tion incident  to  the  proper  conduct  of 
the  business  of  railroads,  and  the  con- 
trol which  the  President  had  assumed. 
U.  S.  V.  Metropolitan  Dumber  Co.  (D. 
C.)  254  F.  335. 

Conceding  paramount  right  of  military 
authorities  in  time  of  war  to  custody 
of  soldier  notwithstanding  criminal 
charges  against  him  in  the  courts  of  a 
state,  the  right  inures  solely  to  military 
authorities,  and  cannot  be  raised  by  the 
offender.  People  v.  Denman  (Cal.)  177 
P.  461. 

The  resolution  of  a  'township  council 
to  prohibit  the  circulation  of  a  paper 
printed  in  German  and  circulated  un- 
der United  States  government  permit 
and  used  by  the  government  to  inform 
readers  of  our  war  aims  cannot  be  jus- 
tified as  a  war  measure,  and  particular- 
ly since  war  measures  are  to  be  dealt 


with  by  national  authorities.  New 
Yorker  Staats-Zeitung  v.  Nolan  (N.  J. 
Ch.)  105  A.  72. 

Act  of  excise  commissioner  in  sus- 
pending liquor  tax  certificates  in  city 
congested  with  persons  seeking  to  enlist 
at  nearby  fort,  on  request  of  mayor 
and  with  approval  of  Governor,  held 
justified  under  Laws  N.  X.  1917,  c.  521. 
But  such  order  is  not  to  be  continued 
in  force  after  city  had  returned  to  its 
normal  state.  Such  order  is  reviewable 
by  certiorari.  Application  for  rescis- 
sion of  the  order  after  city  had  been  re- 
stored to  normal  condition  should  be 
made  to  the  excise  commissioner  before 
an  application  for  relief  could  be  enter- 
tained by  the  courts.  People  ex  rel. 
Katz  V.  Sisson  (Sup.)  168  N.  Y.  S.  501, 
102  Misc.  Rep.  186. 

The  state  Legislature  cannot,  on  the 
ground  of  military  necessity,  pass  a  gen- 
eral prohibition  law,  under  Const.  Tex. 
art.  16,  §  28,  military  affairs  being  mat- 
ter for  the  federal  government  to  at- 
tend to.  Ex  parte  Myer  (Tex.  Cr.  App.) 
207  S.  W.  100. 

7 1/2-  Courts-martlald— Under  Const 
art.  1,  f  8,  els.  9,  11,  12,  14,  Congress 
is  authorized  to  create  military  tri- 
bunals and  to  confer  upon  them,  as 
has  been  done  by  Articles  of  War,  arts. 
8,  9,  10,  and  12,  jurisdiction  to  try 
military  offenses  to  the  exclusion  of 
the  civil  tribunals.  Ex  parte  Foley 
(D.  C.)  243  F.  470. 

8.  Martlaf  law^— The  mere  declara- 
tion of  martial  law  in  a  district  will 
not  relieve  a  common  carrier  operating 
therein  of  all  liability  to  the  shipper. 
Chicago  &  E.  I.  R.  Co.  v.  Collins  Prod- 
uce Co.,  235  F.  857,  149  C.  O.  A.  169. 


Art.  1,  §  8,  cl.  12.  Armies;   appropriations  therefor. 


Raising  and  supporting  armies  In 
gone  raJ.— Power  of  Congress  to  raise 
armies  and  powers  respecting  militia, 
under  Const,  art.  1,  §  8,  are  separate 
powers,  and  the  army  power  emrbraces 
complete  authority,  though  the  occasion 
for  its  exercise  may  be  diminished  by 
the  militia  provisions,  and  though  its 
exercise  may  narrow  the  area  over 
which  the  militia  clause  operates.  Ar- 
ver  V.  TJ.  S.,  38  S.  Ct.  159,  245  U.  S. 
366,  Ann.  Cas.  1918B.  856,  62  L.  Ed. 
349,  L.  R.  A.  1918C,  361. 

Under  Const,  art.  1,  §  8,  rule  of 
Secretary  of  War,  providing  that  keep- 
ing or  setting  up  of  houses  of  ill  fame, 
etc.,  within  five  miles  of  any  military 
camp,  etc.,  is  prohibited,  authorized  by 
Act  M&y  18,  1917,  c.  15,  §  13,  ante,  § 
2019b.  autborissing  and  directing  Secre- 
tary of  War  to  do  everything  deemed 
necessary  to  suppress  and  prevent  keep- 
ing or  setting  up  of  houses  of  ill  fame 
within  needful  distances  of  any  military 
camp,  etc.,  was  not  invasion  of  police 
power  reserved  to  state,  therefore  in 
excess  of  power  of  Congress.  Pappens 
V.  U.  S.  (C.  C.  A.)  252  F.  55. 


The  execution  of  the  powers  to  raise 
and  support  armies  and  to  make  rules 
for  their  government,  assigned  to  the 
national  government  by  the  federal 
Constitution,  comes  within  the  obliga- 
tions or  duties  of  Congress;  its  control 
over  the  subject  being  plenary.     Id. 

Under  Const.  U.  S.  art'l,  §  8,  held, 
that  Congress  was  authorized  to  make 
persons  not  part  of  the  military  per- 
sonnel accompanying  United  States 
armies,  subject  to  Articles  of  War.  Ex 
parte  Gerlach  (D.  C.)  247  F.  616. 

Contract  between  partnership  en- 
gaged in  running  auto  busses,  etc.,  in 
city  of  Jacksonville,  and  United  States 
military  encampment  near  city  giving 
a  monopoly  of  conveying  officers  and 
soldiers  at  reduced  fare,  etc.,  held  not 
the  grant  of  such  a  "franchise"  by  the 
government  of  the  United  States  as 
would  exempt  it  from  payment  of  li- 
cense tax  imposed  by  state,  county,  or 
municipality.  JiX  parte  Marshall  (Fla.) 
77  So.  869,  L.  R.  A.  1918C,  944. 

Where  soldiers,  not  under  the  control 
of  defendant,  were  placed  on  guard 
around  his  power  plant  in  the  interest 
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Art.  1,  §  8,  cl.  12 


CONSTITUTION 


(War,  eto. 


of  the  general  public  by  the  United 
States  military  authorities  during  a 
warlike  situation,  to  suppress  a  hos- 
tile invasion,  which  was  imminent,  and 
not  at  defendant's  request,  defendant 
was  not  liable  to  a  servant,  shot 
through  the  negligence  of  a  soldier. 
Sweetman  v.  Laredo  Electric  &  Ry. 
Co.  (Tex.  Civ.  App.)  204  S.  W.  701. 

Consciiption^-The  power  of  Con- 
gress to  raise  and  support  armies,  is 
plenary;  so  that,  as  it  may  summon 
to  the  army  every  citizen,  it  may  sum- 
mon such  as  it  desires.  Story  v.  Perk- 
ins (D.  C.)  243  F.  997,  judgment  af- 
firmed Jones  V.  Same,  38  S.  Ct  166, 

245  U.  S.  390,  62  L.  Ed.  858.  And  Se- 
lective Draft  Act  May  18,  1917,  ante, 
§  2044a  et  seq.,  is  in  no  way  contrary 
to  the  letter  or  spirit  of  the  Constitu- 
tion, nor  to  any  intelligent  conception 
of  free  government.  Sugar  v.  U.  8. 
(C.  C.  A.)  252  F.  74;  Breitmayer  v.  U. 
S.  (O.  C.  A.)  249  F.  929.  Such  act  is 
within  the  express  power  to  raise  and 
support  armies.     Angelus  v.   Sullivan, 

246  F.  54,  158  O.  C.  A.  280;  and  with- 
in article  6,  Arver  v.  U.  S.,  38  >S.  Ct 
159,  245  U.  S.  366,  Ann.  Cas.  1918B. 
856,  62  L.  Ed.  349,  L.  R.  A.  1918C, 
361.  It  has  support  in  art.  1,  §  8,  cl. 
18,  despite  Const  Amend.  10.  XJ.  S. 
V.  Sugar  (D.  C.)  243  F.  423.  The  act 
is  not  unconstitutional  as  delegating 
to  the  President  the  power  to  raise 
armies.  Angelus  v.  Sullivan,  246  F. 
54,  158  C.  C.  A.  280.  Its  terms  declar- 
ing President  "authorized"  to  raise 
army,  cannot  be  held,  in  view  of  pre- 
ceding words  and  section,  section  2, 
National  Defense  Act  June  3,  1916, 
and  Joint  Resolution  April  6,  1917, 
to  delegate  the  power  vested  in  Con- 
gress to  raise  an  army,  but  to  merely 
commit  to  him  execution  of  its  scheme. 
U.  S.  V.  Stephens  (D.  C.)  245  F.  956. 

The  act  is  not  vix)lative  of  Const, 
art.  3,  §  1,  and  Amendment  5,  as  de- 
priving courts  of  United  States  of  pow- 
er to  pass  on  exemptions  provided  for 
in  act,  because  conferring  such  power 
upon  exemption  boards.  U.  S.  v.  Su- 
gar (D.  C.)  243  F.  423.  The  act  must 
be  presumed  constitutional.     Id. 


When  Congress  exercises  iU  power 
to  call  a  citizen  into  the  army  without 
his  consent,  the  army  into  which  he 
enters  is  not  limited  to  services  such 
as  those  for  which  it  is  claimed  the 
militia  may  only  be  used.  Arver  v. 
U.  8.,  38  S.  Ct  159,  245  U.  S.  366, 
Ann.  Cas.  1918B,  856,  62  L.  Ed.  549, 
L.  R,  A.  1918C,  361. 

Under  Const,  art.  1,  |  8,  National 
J>efense  Act  June  3,  1916  (Gomp.  St 
1916,  §  3041  et  seq.),  and  Selective 
Draft  Law  May  18,  1917,  ante,  §  2044a 
et  seq.,  the  President  may  draft  com- 
pulsorily  into  the  federal  service  offi- 
cers and  enlisted  men  of  the  National 
Guard,  and  Congress  had  authority 
to  confer  such  power.  Bx  parte  Dostal 
(D.  C.)  243  F.  664. 

Regardless  of  treaties,  Congress  has 
power  to  subject  all  residents  of  Unit- 
ed States  to  draft  for  army  purposes, 
without  respect  to  citizenship  or  alien- 
age. U.  S.  ▼.  Finley  (D.  C.)  245  F. 
871. 

Cottrts-martlal.p-Under  Const  art  1, 
I  8,  ds.  9,  11,  12^  14,  Congress  is  au- 
thorized to  create  military  tribanals 
and  to  confer  upon  them,  as  has  been 
done  by  Articles  of  War,  arts.  8,  9. 10, 
and  12  (Comp.  St  1916,  (f  2306a), 
jurisdiction  to  try  military  offenses  to 
the  exclusion  of  the  civil  tribunals. 
Ex  parte  Foley  (D.  C.)  243  F.  470. 

State  8tatute8d~Law8  Minn.  1917,  c 
463,  making  it  criminal  offense  to  de- 
ter from  enlisting  in  military  forces  or 
aiding  in  prosecuting  war,  is  not  ab- 
rogated or  suspended  by  the  Espionage 
Law,  ante,  §  10212c  And  such  state 
9ct  does  not  infringe  Const.  U.  S.  art 
i,  I  8,  conferring  on  Congress  the  pow- 
er to  raise  armies.  State  v.  Holm,  166 
N.  W.  181,  139  Minn.  267,  L.  R.  A. 
1918C,  304. 

A  state  law  making  it  an  offense  to 
discourage  enlistment  or  aid  to  the 
United  States  in  carrying  on  the  war, 
do  not  infringe  Const  U.  S.  art  1,  §  ^ 
conferring  on  Congress  the  power  to 
raise  armies.  State  ▼.  Gilbert  (Minn*) 
169  N.  W.  790. 


Art.  1,  §  8,  cl.  14.  Rules  for  government  of  land  and  naval  forces. 

setting  up  of  houses  of  ill  fame  within 
needful  distances  of  any  military  camp, 


Power  in  generals— The  execution  of 
the  powers  to  raise  and  support  ar- 
mies and  to  make  rules  for  their  gov- 
ernment, assigned  to  the  national  gov- 
ernment by  the  federal  Constitution, 
comes  within  the  obligations  or  duties 
of  Congress,  its  control  over  the  sub- 
ject being  plenary;  and  under  Const, 
art.  1,  §  8,  rule  of  Secretary  of  War, 
providing  that  keeping  or  setting  up 
of  houses  of  ill  fame,  etc.,  within  five 
miles  of  any  military  camp,  etc.,  is 
prohibited,  authorized  by  Act  May  18, 
1917,  c.  15,  §  13,  ante,  §  2019b,  au- 
thorizing and  directing  Secretary  of 
War  to  do  everything  deemed  necessary 
to    suppress   and    prevent   keeping   or 
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etc.,  was  not  invasion  of  police  power 
reserved  to  state,  therefore  in  exceis 
of  power  of  Congress.  Pappens  ▼•  ^• 
S.   (C.  C.  A.)  252  F.  55. 

Act  Cong.  March  8,  1918  (SoldierB 
and  Sailors'  Civil  ReUef  Act)  I  302, 
ante,  §  3078%ff,  prohibiting  foredosore 
of  mortgages,  except  under  order  of 
court,  as  against  persons  in  mH^^^ 
service,  is  constitutional  ^as  war  m^^' 
ure,  within  power  of  Congreaa,  *^" 
governs  foreclosure  of  mortgage*  ®^ 
realty  in  Massachusetts.  Hoffman  ^ 
Charlestown  Five  Cents  Sav.  Bank 
(Mass.)  121  N.  E.  15. 


-k.    I 


MiUtU) 


CONSTITUTION 


Art  1,  §  8,  cl.l5 


Authority  from  the  Navy  Department 
to  arrest  a  straggler  or  deserter  when 
notice  was  given  describing  him,  gives 
no  authority,  in  the  absence  of  notice. 
People  V.  Hamilton  (Sup.)  170  N.  Y. 
S.  705.  183  App.  Div.  55,  36  N.  Y.  Cr. 
R.  472. 

Trial  aad  punishment  of  offensM^— 

Under  Const,  art.  1,  §  8,  Act  April  22, 
1898  (Comp.  St.  1916,  §  1714),  and  Act 
May  fl8,  1917,  ante,  §  2044a  et  seq., 
persons  registering  and  receiving  serial 
numbers  under  the  last-mentioned  act, 
held  within  Act  June  15,  1917,  I  3, 
ante,  §  10212c.  as  to  attempting  to 
cause  insubordination,  etc.  U.  S.  v. 
Sugarman  (D.  C.)  245  F.  604. 

Stato  laws.-— A  state  law  authorizing 
excise  commissioner  to  suspend  privi- 
leges under  liquor  tax  certificates,  and 
prohibit  sale  of  intoxicants  in  prox- 
imity to  camps  of  soldiers,  etc.,  is  con- 
stitutional. People  ex  rel.  Doscher  ▼. 
Sisson,  118  N.  E.  789,  222  N.  Y.  387, 
affirming  order  167  N.  Y.  S.  801,  180 
App.  Div.  464. 

A  member  of  the  United  States  Na- 
val Reserve  force,  driving  a  motor 
▼ehide  along  a  city  street  in  the  per- 
formance of  an  urgent  duty  to  deliver 
a  dispatch  under  instructions  from  his 
superior  officer,  is  not  in  time  of  war 
amenable  to  Pub.  Laws  R.  L  1916,  c. 
1354,  §  17,  regulating  speed  of  motor 
vehicles;  state  laws  being  subordinate 
to  exigencies  of  military  operations  by 
the  federal  government  in  time  of  war. 
But  a  person  in  military  service  of  the 
United  States  in  time  of  war  may  be 
prosecuted  for  violating  a  state  law  reg- 
ulating speed  of  motor  vehicles,  where 
violation  was  not  a  matter  of  military 
necessity.  State  v.  Burton  (R  I.)  103 
A.  962. 

A  state  statute  making  it  unlawful  in 
time  of  war  between  United  States  and 
another  nation  to  sell,  barter,  or  ex- 
change intoxicating  liquors  within  10 
miles  of  the  land  or  buildings  occupied 
or  controlled  by  the  United  States  gov- 
ernment and  used  as  a  fort,  arsenal, 
trainini^  camp  or  quarters,  is  not  un- 
constitutional, but  is  a  valid  exercise 
of  police  powers.  Ex  parte  HolliDgs- 
worth  (Tex.  Cr.  App.)  203  S.  W.  1102. 

Art.  1,  §  8»  cl.  15.  Militia;  calling 

Calling  and  service  of  militia^— Re- 
lator's claim  that  he  was  entitled  to 
bis  discharge  from  military  service  un- 
der ^elective  Draft  Act  May  18,  1917, 
ante,  §  2044a,  on  ground  that  call  to 
service  for  which  draft  was  made  un- 
der act,  was  for  duty  in  foreign  coun- 
try, need  not  be  considered  as  original 
proposition;  Supreme  Court  in  recent 
decision,  in  which  relator's  couDsel  was 
allowed  to  file  brief  as  amicus  curioe, 
having  announced  that  power  of  Con- 
greRS  was  not  restricted  to  mUitia 
clause  (Const,  art.  1,  |  8)  but  that 
Congress  could  compel  military  serv- 
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The  state  Legislature  cannot,  on  the 
ground  of  military  necessity,  pass  a 
general  prohibition  law,  under  Const, 
art  16,  I  28,  the  federal  government 
being  able  to  take  care  of  its  army. 
Ex  parte  Myer  (Tex.  Cr.  App.)  207 
8.  W.  100. 

Military  courts  and  boards,  and  re- 
view of  their  decisions^— In  view  of 
Const  art.  3,  |  1,  and  Amend.  5,  de- 
claring that  no  person  shall  be  held  to 
answer  for  an  infamous  crime,  unless 
on  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  the  Conscrip- 
tion Act,  ante,  §  2044d,  Vesting  in 
boards  to  be  appointed  by  the  Presi- 
dent the  power  to  pass  on  exemptions 
contained  within  the  act,  but  confers  no 
such  power  on  the  federal  courts,  is 
not  invalid,  as  depriving  the  courts  of 
the  United  States  of  the  power  to  pass 
on  exemptions,  for  the  exemption 
boards,  if  they  be  regarded  as  courts, 
are  military  courts,  which  Congress 
might  create  under  its  power  to  make 
rules  for  the  government  of  land  and 
naval  forces.  U.  S.  v.  Sugar  (D.  C.) 
243  F.  423. 

Under  Const,  art.  1,  S  8,  ds.  9,  11, 
12,  14,  Congress  is  authorized  to  cre- 
ate military  tribunals  and  to  coxffer 
upon  them,  as  has  been  done  by  Ar- 
ticles of  War,  arts.  8,  9,  10,  and  12 
(Comp.  St  1916,  S  2308a),  jurisdiction 
to  try  military  offenses  to  the  exclusion 
of  the  civil  tribunals.  Ex  parte  Foley 
(D.  C.)  243  F.  470. 

As  this  clause  gives  Congress  author- 
ity to  make  rules  for  the  government 
of  land  and  naval  forces,  and  as  Ar- 
ticles of  War,  art  2  (Comp.  St.  1916, 
§  2308a),  makes  civilians  serving  with 
armies  in  the  field  subject  to  military 
law,  such  a  civilian,  who  attempted  to 
desert,  cannot  question  the  jurisdiction 
of  a  court-martial,  authorized  by  ar- 
ticle 58  to  impose  death  or  other  pen- 
alty, etc.,  on  the  ground  that  he  was 
not  tried  under  the  guaranties  prescrib- 
ed by  the  Fifth  Amendment;  that 
amendment  excepting  crises  arising  in 
the  land  or  naval  forces.  Ex  parte 
Falls  (D.  C.)  251  F.  415. 

forth, 

ice  in  foreign  country.  Cox  v.  Wood, 
38  S.  Ct.  421,  247  U.  S.  3,  62  L.  Ed. 
947. 

Under  Dick  Law,  1903,  as  amended 
in  1908  (Comp.  St.  1916,  §  3052), 
Const,  art  1,  §  8,  and  Act  June  3. 
1916,  §1  58,  70  (Comp.  St.  1916,  §§ 
3044,  8044i),  members  of  the  Massa- 
chusetts militia  who  had  taken  o&th 
to  support  federal  Constitution  are, 
though  they  did  not  elect  to  enlist  un- 
der the  new  law  for  the  national  de- 
fense, subject  to  being  called  out  by 
the  President  to  repel  invasion,  put 
down    insurrection,    etc.    Sweetser    v. 
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Art.  1,  §  8,  cl.  is 


CONSTITUTION 


(Seat  of  GoTemsneat 


Emerson,  236  F.  161,  149  C.  C.  A. 
351;  Same  v.  Lowell,  236  F.  160,  149 
C.  C.  A.  359. 

Const,  art.  1,  §  8,  cl.  15,  enumerat- 
ing the  purposes  for  which  Congress 
may  call  out  the  "militia,"  neither  lim- 
its its  use  of  the  national  army  nor 
prevents  calling  to  the  army  a  member 
of  the  National  Guard.  Story  v.  Per- 
kins (D.  C.)  243  F.  997,  judgment  af- 
firmed Jones  V.  Same,  38  S.  Ct.  166, 
245  U.  S.  390,  62  L.  Ed.  358. 

State  laws.— Though  an  act  of  Con- 
gress exempting  members  of  the  mili- 


tias  of  the  states  from  arrest  on  ciTil 
process,  passed  pursuant  to  Const  U. 
S.  art.  1,  I  8,  subda.  15,  16,  would 
supersede  any  inconsistent  lUite  law, 
National  Defense  Act  June  3,  1916 
(Comp.  St.  1916,  I  3041),  does  not  pro- 
vide such  immunity.  Andrews  ▼.  Gar- 
diner, 173  N.  Y.  S.  1»  185  App.  Div. 
477. 

Relation  to  power  to  raise  trmios^ 
See  Arver  y.  U.  S.,  38  S,  Ct  159,  245 
U.  S.  866,  62  L.  Ed.  349,  L  R.  A. 
1918C,  361,  Ann.  Cas.  1918B,  856; 
note  under  art  1,  f  8,  d.  12,  ante. 


Art.  1,  §  8,  cl.  16.  Organization,  equipment,  discipline,  and  govern- 
ment. 


Organization  and  government  of  mlil- 
tia.— See  Swcctser  v.  Emerson,  236  F. 
161,  149  C.  C.  A.  351;  Same  v.  Low- 
ell, 236  F.  1C9,  149  C.  C.  A.  359. 

Under  Const.  U.  S.  art.  1,  §  8,  and 
Const.  S.  I>.  art.  4,  §  4,  art.  15,  §§  2, 
3,  Laws  1917,  c.  51,  providing  every 
enlisted  man  of  Fourth  South  Dakota 
Infantry  in  federal  service  on  Mexican 
border  during  1916-1917  shall  be  paid 
$75,  held  not  invalid  on  ground  that 
when  regiment  was  drafted  into  federal 
service  under  Act  Cong.  June  3,  1916 
(Comp.  St  1916,  §  3041  et  seq.),  it 
ceased  to  be  part  of  National  Guard  of 
state,  or  on  ground  that  there  was  no 
insurrection  or  state  of  war  within 
state.  State  v.  Handlin,  162  N.  W. 
379,  38  S.  D.  550. 


State  laws.— Though  an  act  of  Con- 
gress exempting  members  of  the  mili- 
tias of  the  states  from  arrest  on  ciril 
process,  passed  pursuant  to  Const  U. 
S.  'art.  1,  §  8,  subds.  15,  16,  would 
supersede  any  inconsistent  state  law, 
National  Defense  Act  June  3,  1916 
(Comp.  St.  1916,  §  3041  et  seq.),  does 
not  provide  sucli  immunity.  Andrews 
V.  Gardiner,  173  N.  Y.  S.  1,  185  App. 
Div.  477. 

Relation  to  power  to  raise  tmles.- 
See  Arver  v.  U.  S.,  38  S.  Ct.  159,  245 
tJ.  S.  366,  62  L.  Ed.  349,  L.  B.  A. 
1918C,  361,  Ann.  Cas.  1918B,  856; 
note  under  art.  1,  |  8,  cL  12,  ante. 


Art.  1,  §  8,  cl.  17.  Seat  of  government;  exclusive  jurisdiction  over 
places  purchased. 

S.  V.  Graham  &  Irvine  (D.  C.)  250  F. 
499. 

i7.  Title  and  rights  ai^uired  by  gov- 
ern mont  in  general.'— Legislatiye  cession 
of  jurisdiction  to  the  United  States  over 
land  acquired  for  governmental  purpos- 
es after  the  purchase  thereof  has  the 
same  effect  as  if  made  before  pur- 
chase, and  includes  judicial  as  well  as 
legislative  jurisdiction.  Steele  v.  Hal- 
ligan  (D.  C.)  229  F.  1011. 

19.  Exclusive  Jurisdiction  of  congress 
in  general.— Federal  jurisdiction  over 
land  ceded  by  state  under  Const,  art.  1. 
I  8,  subsec.  17,  held  exclusive,  and  to 
completely  oust  state's  jurisdiction. 
Steele  v.  Halligan  (D.  C.)  229  F.  lOU 

24.  Operation  of  state  laws  in  gan- 
erai.— The  municipal  law  of  a  state  reg" 
ulating  civil  rights,  which  is  continued 
in  effect  after  the  cession  of  land  by 
the  state  to  the  United  States,  is  the 
law  in  effect  at  the  time  of  the  cession. 
Steele  v.  Halligan  (D.  C.)  229  F.  lOH- 

Where  War  Department,  in  control  ol 
military  reservation,  jurisdiction  over 
which  has  been  ceded  by  the  state,  de- 
termines that  statute  relating  to  fenc- 
ing of  railroad  right  of  way  in  existence 
at  time  of  cession  would  impair  us^  ^^ 
reservation,  such  statute  is  not  opera- 
tive within  the  reservation;  and  depart- 


I.  DISTRICT    OF    COLUMBIA 

9.  Establishment  and  Jurisdiction   of 

courts.— See  Juvenile  Court  of  District 
of  Columbia  v.  Hughlett,  44  App.  D.  C. 
59;  U.  S.  v.  Latimer,  44  App.  D.  C. 
81;  McAdoo  v.  Ormes,  47  App.  D. 
C.  364. 

II.  PLACES  ACQUIRED    OR    HELD 
BY  GOVERNMENT 

12.  Construction  and  effect  of  clause 
in  generaL-^udicial  branch  of  the  gov- 
ernment held  to  follow  the  political 
branch,  and  hold  its  jurisdiction  to  cov- 
er bind  acquired  for  United  States  pen- 
itentiary used  and  supported  by  the 
executive  and  legislative  departments. 
Steele  V.  Halligan  (D.  C.)  229  F.  1011. 

15.  Consent  of  state  and  effect  there- 
of  In  general.— Government  held  pre- 
sumed to  have  made  record  of  land  ac- 
(juircd  by  consent  of  state  for  peniten- 
tiary in  Iniid  records  of  the  state,  as  re- 
•juircd  by  state  statute.  Steele  v.  Hal- 
liuan    (I).  C.)   229   F.   1011. 

Where  a  state  has  given  its  consent 
to  acquisition  of  land  for  forest  reser- 
vation, the  United  States  has  constitu- 
tional authority  to  condemn  land  de- 
sired for  such  reservation  in  accordance 
with  Act  March  1.  1011.  and  Act  Aug. 
1,  1S88   (Comp.  St.  191G,  §  5180).     U. 
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ment's  refusal  to  permit  railroad  to 
fence  its  right  of  way  within  a  military 
reservation  in  which  trespassing  cattle 
were  killed  by  its  engine  was  a  defense 
to  action  for  their  valae  under  state 
statute  making  railroad  liable  if  failing 
to  fence  its  tracks.  Anderson  y.  Chica- 
go &  N.  W.  Ry,  Co.  (Neb.)  168  N.  W. 
106. 

Under  Const.  U.  S.  art.  1,  §  8,  giving 
Congress  exclusive  jurisdiction  over 
navy  yard  sites  ceded  by  state  Legisla- 
tures, Labor  Law  is  inapplicable  to  per- 
sonal injuries  at  a  yard  ceded  before 
its  passage,  but  the  common  law  and 
statutes  antedating  the  cession  remain 
in  force  until  displaced  by  Congress. 
Kaufman  v.  Hopper,  115  N.  E.  470,  220 
N.  y.  184,  reversing  judgment  146  N.  Y. 
S.  1096,  163  App.  Div.  863. 


26.  Jurisdiction  of  state  courts  In 
general.— Under  Const.  U.  S.  art.  1,  §  8, 
Bubsec.  17,  Const.  Wash.  art.  25,  and 
Rem.  &  Bal.  Code  Wash.  |  6853,  cause 
of  action  for  negligence  arising  on  ter- 
ritory acquired  for  United  States  peni- 
tentiary held  removable  to  federal 
court.  Steele  V.  Halligan  (D.  C.)  229 
F.  1011. 

27.  Criminal  offense  In  places  acquir- 
ed^—That  a  murder  is  committed  on  a 
sidewalk  in  front  of  a  building  used 
by  the  United  States  government  for  a 
post  office  and  land  office  does  not  de- 
prive the  state  courts  of  jurisdiction, 
the  United  States  not  having  exclusive 
jurisdiction  over  adjacent  streets. 
State  V.  Chin  Ping  (Or.)  176  P.  188. 


Art.  1,  §  8,  cl.  18.  Enactment  of  laws  for  execution  of  governmental 
powers. 


I.  Constructfonp  operation,  and  ef- 
fect of  clause  In  generals— Under  Const 
art.  1,  §  8,  cl.  18,  and  the  common  de- 
fense and  general  welfare  clauses.  Con- 
gress has  power  to  use  the  army 
abroad.  Story  v.  Perkins  (D.  C.)  243 
F.  997,  judgment  affirmed  Jones  v. 
Same,  38  S.  Ct.  166,  245  U.  S.  390, 
62  L.  Ed.  358. 

PubUc  Service  Commission  has  ju- 
risdiction, under  Public  Service  Com- 
missions Law  N.  Y.  §  66,  to  regulate 
the  rate,  to  consumers  within  the  state 
of  natural  gas-  furnished  by  a  foreign 
corporation  and  transported  into  state 
from  its  source  in  Pennsylvania  by 
pipe  lines.  Natural  gas  being  a  local 
and  not  a  national  product,  regulation 
thereof  is  not  an  unconstitutional  re- 
striction upon  interstate  commerce, 
under  Const.  U.  S.  art.  1,  §  8,  subd. 
3;  the  only  act  of  Congress  in  relation 
to  natural  gas,  under  subdivision  18, 
being  Act  Aiig.  10,  1917,  ante,  § 
3115% g,  delegating  to  President  pow- 
er to  control  disposition  thereof,  un- 
der which  he  has  taken  no  action.  In 
re  Pennsylvania  Gas  Co.  (Sup.)  171  N. 
Y.  S.  1028, 

3.  Laws  "necessary  and  proper"  In 
general.— Under  this  clause  Congress 
has  power  to  raise  an  army  by  con- 
scription. U.  S.  V.  Sugar  (D.  C.)  243 
F.  423. 

8.  Commerce  and  subjects  of  mari- 
time Jurisdiction^— State  legislation  af- 
fecting general  maritime  law  held  in- 
valid, under  Const,  art.  3,  §  2,  article 
1»  §  8,  giving  Congress  power  to  make 
all  necessary  laws,  and  Judicial  Code, 
§§  24,  256  (Comp.  St.  1916,  §§  991(3), 
1233),  giying  federal  District  Courts 
exclusive  jurisdiction  of  civil  causes  of 
admiralty  jurisdiction.  Southern  Pac. 
Co.  V.  Jensen,  37  S.  Ct  524,  244  U.  S. 
205,  61  L.  Ed.  1086,  reversing  judgment 
Jensen  v.  Southern  Pac.  Co.,  109  N.  B. 
600,  215  N.  Y.  514,  L.  R.  A.  1916A, 


403,  Ann.  Cas.  1916B,  276;  Clyde  S.  S. 
Co.  V.  Walker,  37  S.  Ct.  545,  244  U.  S. 
255,  61  L.  Ed.  1116,  reversing  judg- 
ment In  re  Walker,  109  N.  E.  604,  215 
N.  Y.  529.  Ann.  Cas.  1916B.  87.      . 

1 1 .  Laws  affecting  elections  and  right 
of  suffrage  in  the  states^— Under  Const, 
art.  1,  §  2,  d.  1,  article  1,  §  4,  cl.  1, 
article  1,  §  8,  cl.  18,  and  article  6,  cl. 
2,  Congress  had  power  to  enact  Cr. 
Code,  §  83  (Comp.  St.  1916,  §  10251), 
forbidding  any  corporation  from  mak- 
ing a  money  contribution  in  connection 
with  any  election  at  which  a  Repre- 
sentative in  Congress  is  to  be  voted 
for.  U.  S.  V.  United  States  Brewers' 
Ass'n  (D.  C.)  239  F.  163. 

Congress  can  exercise  its  constitu- 
tional power  to  regulate  the  times, 
places,  and  manner  of  holding  elections 
for  Representatives,  though  state  offi- 
cers are  to  be  chosen  at  the  same 
election.    Id. 

Under  Const,  art.  1,  §  2,  cl.  1,  article 
1,  §  4,  cl.  1,  article^  1,  §  8,  cl.  IS,  and 
article  6,  cl.  2,  the'  right  to  vote  for 
Representatives  is  conferred  by  the 
federal  Constitiition,  and  Congress  can 
protect  the  electors  in  the  enjoyment 
of   that  right.     Id. 

13.  Establishment  and  regulation  of 
banks.— Rem.  &  Bal.  Code  Wash.  § 
789,  securing  title  to  persons  occupying 
lands  for  seven  years  in  good  faith, 
does  not  apply  to  receiver  of  national 
bank  acquiring  title  to  its  assets  by  a 
secret  trust.  Baker  v.  Schoiield,  37  S. 
Ct,  333,  243  U.  S.  114,  61  L.  Ed.  626, 
affirming  decree  221  F.  322,  13G  C.  C. 
A.  320. 

Congress  did  not  exceed  its  powers 
under  Const,  art.  1,  §  8,  cl.  18,  to  make 
all  laws  necessary  to  carry  out  the 
powers  given  by  the  Constitution  when 
giving  authority  to  Federal  Reserve 
Board  by  Act  Dec.  23,  1913,  §  Ilk 
(Comp.  St.  1916,  §  9794),  to  grant  to 
national  banks  right  to  act  as  trustee, 
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«xecntor,  administrator,  or  registrar  of 
stocks  and  bonds.  First  Nat  Bank  of 
Bay  City  v.  Fellows  ex  rel.  Union 
Trust  Co.,  37  S.  Ct.  734,  244  U.  S.  416, 
61  li.  Ed.  1233,  reversing  jadgment 
Fellows  V.  First  Nat.  Bank,  169  N.  W. 
335,  192  Mich.  640. 

National  banks,  being  agencies  of  the 
federal  government  domesticated  in  the 
state,  may  sue  and  be  sued  in  the 
courts  of .  the  state,  but  their  powers, 
management,  and  control  are  beyond 
state  authority,  except  that  a  national 
bank  may  not  lawfully  possess  certain 
powers  in  contravention  of  state  law. 
Fellows  V.  First  Nat.  Bank  of  Bay  City 
<Mich.)  169  N.  W.  335. 

Federal  Reserve  Act  Dec.  23,  1913,  | 
Ilk  (Comp.  St  1916,  |  9794),  provid- 
ing that  national  banks  may  under  cer- 
tain conditions  act  as  trustee,  executor, 


administrator,  or  registrar  of  stocks 
and  bonds,  is  a  direct  invasion  of  the 
sovereignty  of  the  state.    Id. 

Where  the  Legislature  has  not  de- 
clared that  national  banks  slull  not 
in  Michigan  have  the  right  to  act  as 
trustee,  executor,  administrator,  or 
registrar  of  stocks  and  bonds,  no  state 
law  is  contravened  by  National  Bank 
Act  June  3,  1864  •  (Comp.  St  1916,  | 
9658  et  seq.),  nor  because  a  corpora- 
tion exercises  the  indicated  powers. 
Id. 

An  action  against  a  national  bank  for 
double  the  amount,  of  the  usury  paid 
is  governed  by  Rev.  St.  U,  S.  I  5198 
(Comp.  St  1916,  §  9759),  and  not  hf 
Rev.  Laws  Okl.  1910,  §  1005,  and  it  is 
not  necessary  to  allege  and  pro?e  de- 
mand. Commercial  Nat  Bank  of  Ghe- 
cotah'v.  PhUlipB  (Okl.)  160  P.  920. 


Art.  1»  §  9,  cl.  2.  Suspension  of  habeas  corpus. 


Construction  and  effect  of  olauae  in 
generai.— A  contention  based  on  Const, 
art  1,  I  9,  forbidding  suspension  of 
writ  of  habeas  corpus,  presents  no  fed- 
oral  question,  since  it  is  not  restrictive 

Art.  1,  §  9,  cl.  3.  Bill  of  attainder 

9.  Admission  and  exclusion  of  aliens. 
— ^As  Selective  Draft  Act  is  not  ex  post 
facto  law  as  to  citizens,  it  cannot  be 
deemed  ex  post  facto  legislation  as  to 
aliens;  for,  while  Congress  could  not 
affect  alien's  right  to  come  into  country 
by  change  thereafter  in  requirements  of 
admission,  nevertheless  in  all  other  re- 
spects his  status  after  entry  is  same 
as  that  of  <;itizen.  U.  S.  v.  Bell  (D. 
C.)  248  F.  992. 

18.  Retrospective  or  retroactive  laws 
In  general — Civil  remedies  and  prooe- 
dure^-Act  Cong.  Aug.  29,  1916,  ante, 

Art.  1,  §  9,  cl.  4.  Capitation  and 

I.  Restraint  on  taxing  power.F-Const 
U.  S.  art  1,  f  §  2,  .9,  declaring  that  di- 
rect taxes,  if  laid,  shall  be  apportioned 
among  the  several  states  according  to 
population,  have  no  application  to  the 
states,  but  are  merely  limitations  upon 
the  power  of  Congress.  Pohl  v.  Chica- 
go, M.  &  St.  P.  By.  Co.,  160  P.  515,  52 
Mont  572. 

3.  Succession  or  legacy  taxes^— Fed- 
eral Estate  Tax  Act  levies  a  duty  of  the 
same  character  as  the  old  English  pro- 
bate duty,  and  is  not  open  to  attack  as 
levying  a  direct  tax.  People  v.  Pas- 
£eld  (HI.)  120  N.  E.  286. 

If  federal  estate  tax,  imposed  by  Act 
Cong.  Sept.  8,  1916,  tit  2  (Comp.  St 
1916.  §  6336i4d),  is  direct  tax,  it  is 
void,  as  violative  of  Const.  U.  S.  art  1, 
§  9,  subd.  4,  providing  no  direct  tax  shall 
be  levied,  unless  in  proportion  to  cen- 
sus. In  re  Sherman's  Estate,  166  N. 
Y.  S.  19,  179  App.  Div.  497.  order  af- 
firmed 118  N.  E.  1078. 

Such  tax  is  not  a  direct  tax,  nor  a 
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of  state,  but  only  of  federal,  action. 
Gasquet  v.  Lapeyre.  37  S.  Ct  165.  242 
tJ.  S.  367,  61  1j.  Ed.  367,  dismissing 
writ  of  error  Interdiction  of  Gasqnet, 
68  So.  89,  136  La.  957. 

and  ex  post  facto  laws. 

§  1974a,  empowering  President  to  take 
possession  of  systems  of  transporta- 
tion, and  Act  Cong. '  March  21,  1918, 
ante,  |  3115% a,  as  to  operation  of 
transportation  systems  under  federal 
control,  general  order  No.  18  of  the  Di- 
rector General  of  Railroads,  general  or- 
der No.  18a,  and  general  order  No.  26, 
which  relate  only  to  the  remedy  of  a 
person  injured  and  desiring  to  sue,  are 
not  subject  to  the  objection  that  they 
are  ex  post  facto  or  retroactive. 
Rhodes  v.  Tatum  (Tex.  Civ.  App.)  206 
S.  W.  114. 

other  direct  taxes. 

legacy  tax,  but  a  tax  on  transfer  of 
property,  and  a  charge  against  dece- 
dent's estate,  like  any  other  debt  or 
claim,  even  gross  estate,  within  limita- 
tions, being  subject  to  Uen  of  tax.  A 
direct  tax  imposed  by  act  of  Congress 
according  to  a  progressive  rate,  on 
property  transferred  on  or  by  the  own- 
er's death,  as  distinguished  from  a  tax 
on  the  transfer  of  such  property,  would 
be  unconstitutional.  In  re  Hamlin 
(Sup.)  172  N.  Y.  S.  787. 

8.  Tax  on  banks^— Act  Cong.  Oct  22. 
1914,  c.  331,  I  3  (Comp.  St.  1916,  I 
59S0Z),  provides  that  bankers  shall  paj 
a  special  tax  of  $1  on  each  $1,000  of 
capital  employed;  that,  in  estimating 
capital,  surplus,  and  undivided  profits 
shall  be  included;  that  every  person, 
firm,  or  company  having  a  place  of  busi- 
ness where  credits  are  opened  by  the 
deposit  or  collection  of  money  subject 
to  be  paid  or  remitted,  or  where  money 
is  advanced  or  loaned  on  stocks,  bonds, 
etc.,  or  where  stocks,  bonds,  etc.,  are 
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received  for  discount  or  sale  ihall  be  a 
"banker"  thereunder.  Held,  that  the 
statute  is  not  void,  as  imposing  a  direct 
tax  upon  the  property  of  a  banker 
merely  because  of  its  ownership  of  such 
property,  as  the  act  does  not  tax  prop- 
erty as  such,  but  levies  a  special  license 
tax  upon  one  engaged  in  a  particular 

Art.  1,  §  9,  cl.  5.  Taxes  or  duties 

■/2-  Construction    and    operation    in 

generals-Mandate  in  Const.  U.  S.  art. 
1.  $  9,  cL  5,  providing  that  no  tax  or 
duty  shall  be  laid  on  articles  exported 
from  any  state  relates  only  to  exports- 
tions  to  foreign  countries.  Standard 
Oil  Co.  V.  Graves  (Wash.)  162  P.  668. 

12.  Tax  on  oxportor.p-Act  Oct.  3, 
1913,  S  2,  subjecting  every  domestic 
corporation  to  an  tonual  tax  upon  its 


business,  because  of  the  privUege  he  is 
exercising,  and  the  fact,  if  true,  thajt 
the  amount  paid  is  the  same  as  would 
be  paid,  had  all  the  property  of  the 
banker  been  taxed  on  an  assessed  value 
basis,  is  merely  incidental  and  acci- 
dental. Real  Estate  Title,  Ins.  &  Trust 
Co.  V.  Lederer  (D.  C.)  229  F.  799. 

on  exports  from  states. 

entire  income  arising  or  accruing  from 
all  sources  during  preceding  calendar 
year,  is  not  invalid  under  Const,  art.  1, 
§  9,  d.  6,  declaring  that  no  tax  or  duty 
shsll  be  laid  on  articles  exported  from 
any  state,  in  so  far  as  act  applies  to 
income  derived  by  a  corporation  from 
its  export  trade.  William  E.  Peck  & 
Co.  V.  Lowe,  38  S.  Ct.  432,  247  U.  S. 
166,  62  li.  Ed.  1049,  affirming  judgment 
(D.  C.)  234  F.  125. 


Art.  1,  §  10»  cl.  1.  Powers  prohibited  to  the  states;  treaties;  let- 
ters of  marque  and  reprisal;  coining  money;  bills  of  credit; 
legal  tender;  bills  of  attainder;  ex  post  facto  laws;  laws  im- 
pairing contracts;  titles  of  nobility. 


I.  IN  8ENERAL 

3.  Entry  into  treaty,  alliance,  or  con- 
federations-Const. U.  S.  art.  1,  f  10, 
cl.  1,  forbidding  a  state  to  enter  into 
treaty,  etc.,  was  not  violated  by  obtain- 
ing consent  of  authorities  of  another 
state  or  nation  to  construction  of  drain 
for  surface  waters  which  otherwise 
would  be  allowed  to  flow  across  the  na- 
tional boundary.  McHenry  County  v. 
Brady  (N.  D.)  163  N.  W.  540. 

11.  BILLS     OF     ATTAINDER     AND 
EX  POST  FACTO  LAWS 

9.  Definition  and  nature  of  ex  post 
facto  laws^-Tlme  important  to  be  tak- 
en into  consideration  in  determining 
whether  law  is  ex  post  facto  or  not  is 
time  and  state  of  law  when  the  alleged 
offense  was  committed.  People  v. 
Schmidt  (Cal.  App.)  165  P.  655. 

Gen.  Laws  R.  I.  1909,  c.  193,  §  3,  for- 
bidding the  practice  of  medicine  except 
by  those  possessing  the  specified  qual- 
ifications, is  not  contrary  to  Const.  R. 
I.  art.  1,  §  12,  and  Const.  U.  S.  art. 
1,  I  10,  as  an  ex  post  facto  law  be- 
cause what  is  forbidden  varies  from 
time  to  time  as  medical  science  pro- 
gresses and  varies  with  the  personnel 
of  the  court.  State  v.  Heffeman  (B. 
I.)  100  A.  55. 

10.  Application  of  prohibition  against 
ex  post  facto  laws  to  civil  rights,  ac- 
tions, or  proceedings^— Congress  could 
limit  the  time  within  which  aliens  who 
had  declared  their  intention  of  becom- 
ing citizens  prior  to  the  Act  of  June 
29,  1906,  should  petition  for  citizen- 
ship, though  there  was  no  limitation  of 
time  when  the  declaration  was  made. 
U.  S.  V.  Morena.  38  S.  Ct.  151,  245  U. 
S.  302,  62  L.  Ed.  359,  certified  ques- 
tions conformed  to  247  F.  484,  159 
C.  C.  A".  538. 


A  legislative  enactment  after  title  has 
vested  under  a  will  cannot  affect  such 
title.  Higbee  v.  Brockenbrough  (Mo.) 
191  S.  W.  994. 

The  Legislature  may  not  enact  retro- 
active laws  which  affect  citizens'  rights 
of  any  character.  McCutcheon  & 
Church  V.  Smith  (Tex.  Civ.  App.)  194 
8.  W.  831. 

There  are  no  constitutional  inhibitions 
against  the  passage  of  retrospective 
laws  ffs  such,  and  to  be  invalid  they 
must  impair  the  obligation  of  contracts 
or  destroy  vested  rights.  Common- 
wealth V.  United  Cigarette  Mach.  Co. 
(Va.)  92  8.  E.  901. 

Code  Va.  1904,  {  508,  as  amended  by 
Acts  1916,  c.  491,  I  1,  subsec.  2,  held 
not  an  ex  post  facto  law.    Id. 

12. Extending  liability  for  deatfl 

by  wrongful  actw-^onstruing  Rev.  St. 
Tex.  1911,  art  4694,  as  amended  by 
Acts  33d  Leg.  c.  143,  so  as  to  create 
'  a  right  of  action  for  death  by  wrongful 
act  where  the  injury  occurred  before 
its  passage  and  the  death  thereafter, 
would  render  it  retroactive  and  invalid 
under  Const,  art.  1,  |  16.  Slate  v. 
City  of  Ft.  Worth  (Tex.  Oiv.  App.)  193 
S.  W.  1143. 

22.  —  Regulating       remedles^-Act 

La.  No.  17  of  1916,  providing  that  suits 
for  damages  for  personal  injuries  shall 
be  tried  by  preference,  is  not  uncon- 
stitutional on  ground  that  it  is  ex  post 
facto  legislation.  Morris  v.  St.  Bernard 
Cypress  Co.,  73  So.  345,  140  La.  511. 
•  Where  the  full  period  of  limitation 
has  elapsed  and  a  pre-existing  right 
has  become  barred,  the  Legislature  can- 
not revive  it.  Cathey  v.  Weaver  (Tex. 
Civ.  App.)  193  S.  W.  490. 

27.  Criminal  nature  of  act— Creation 

of  offense^— Construing  Pen.  Code  Cal. 
1915,  §  270,  so  as  to  render  each  will- 
ful omission  to  provide  for  an  illegiti- 
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mate  child  a  fresh  offense  does  not 
render  it  ex  post  facto.  People  v. 
Stanley,  166  P.  596,  33  Cal.  App.  624. 

Laws  Colo.  1911,  p.  527,  making  fail- 
ure to  support  an  illegitimate  child  a 
felony,  is  not  unconstitutional  as  ex 
post  facto,  though  applied  to  cases  of 
failure  to  support  illegitimate  children 
who  were  begotten  before  statute  be- 
came efFoctive.  Wamsley  v.  People 
(Colo.)  173  P.  425. 

Under  affidavit  charging  defendant 
with  failing  to  pay  taxes  on  a  dog  own- 
ed by  him  on  February  1,  1914,  im- 
posed by  Laws  Miss.  1910,  c.  148,  op- 
tional with  counties  and  put  in  force 
in  the  county  February  6,  1914,  defend- 
ant was  not  tried  under  an  ex  post 
facto  law.  State  v.  Widman  (Miss.) 
72  So.  782. 

Laws  Neb.  1915,  c.  186,  §  1,  making 
it  a  misdemeanor  for  any  husband 
against  whom  decree  of  divorce  requir- 
ing his  support  of  children  was  render- 
ed to  neglect  or  refuse  to  comply  there- 
with, does  not  conflict'  with  Const.  U. 
S.  art.  1,  §  10,  or  Const.  Neb.  art.  1, 
§  16,  forbidding  ex  post  facto  laws, 
FusscU  V.  State  (Neb.)  166  N.  W.  197. 

Laws  N.  y.  1915,  c.  579,  §  4,  as 
amended  by  Laws  1916,  c.  287,  is  not 
ex  post  facto,  as  imposing  a  punishment 
for  the  earlier  offenses  committed  be- 
fore the  enactment  of  the  statute.  Ex 
parte  Morris  (Sup.)  163  N.  Y.  S.  907. 

28. Prohibiting    and    regulating 

sale  of  liquors^— The  prohibitory  laws 
(Laws  Ga.  Ex.  Sess.  1915,  pp.  77,  90), 
not  effective  until  about  5V^  months 
after  their  passage,  prohibiting  man- 
ufacture, sale,  keeping,  etc.,  of  intoxi- 
cating liquors,  abolishing  property 
rights  therein,  and  regulating  transpor- 
tation, are  not  ex  post  facto  nor  re- 
troactive laws.  Delaney  v.  Plunkett,  91 
S.  E.  501,  146  Ga.  547,  L.  R.  A.  1917D, 
928. 

Si. Providing  for  punishment  of 

habitual  criminais.— Law  is  not  ex  post 
facto  which  in  providing  for  punishment 
of  future  offenses  authorizes  offender's 
past  conduct  to  be  taken  into  account 
and  punishment  to  be  graduated  ac- 
cordingly, though  prior  conviction  may 
have  taken  place  before  law  was  pass- 
ed. Armstrong  v.  Commonwealth,  198 
S.  W.  24.  177  Ky.  090. 

TTnder  Laws  N.  Y.  1915,  c.  579,  §  4, 
defendant  may  be  convicted  as  second 
offender,  though  first  offenses  were 
committed  prior  to  passage  of  act. 
People  V.  Doan,  159  N.  Y.  S.  COl,  94 
Misc.   Rop.  502. 

Laws  N.  Y.  1915,  c.  579,  §  4,  relating 
to  punishment  for  soliciting  on  street^) 
in  case  of  former  convictions,  is  not 
unconstitutional.    Id. 

Act  of  Legislature,  declaring  those 
who  have  been  convicted  of  more  than 
once  violating  the  liquor  law  to  be 
habitual  criminals,  is  not  in  violation  of 
C<mst.  U.  S.  art.  1,  §  10,  or  Const. 
Okl.  art.  2,  §  15,  as  ex  post  facto  Icgis- 
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lation.    Tucker  v.  State  (Okl.  Or.  App.) 
167  P.  637. 

35.  Procedure— Indictment,  liforna- 
tion,  or  compiaint.— Where,  before  in- 
dictment was  filed  Pen.  Code  CaL  { 
995,  was  amended  taking  away  defend- 
ant's right,  on  motion  to  set  aside  in- 
dictment, to  urge  certain  objections  to 
grand  jurors  which  did  not  become  op- 
erative until  after  indictment  was  filed, 
but  before  defendant  was  arrested,  and 
before  motion  to  quash,  such  law  was 
not  objectionable  as  ex  post  facto. 
People  V.  Schmidt  (Cal.  App.)  165  P. 
555. 

42.  Nature  or  extent  of  pnnUhments 
—Increasing  and  changing  punishment 
—St.  Cal.  1917,  p.  221,  §  3,  as  to  car- 
rying concealed  weapons,  is  not  objec^ 
tionable,  as  ex  post  facto,  on  account 
of  provision  prescribing  heavier  penalty 
for  one  previously  convicted.  People  v. 
Smith  (Cal.  App.)  171  P.  696. 

Rem.  Code  Wash.  1915,  §|  6262-17, 
6262—19,  although  applied  so  as  to  pro- 
hibit issuing  of  liquor  permits  to  drug- 
gists who  have  violated  previous  liquor 
laws,  held  not  ex  post  facto.  RoseBoff 
V.  Cross,  164  P.  236,  95  Wash.  525. 

45.  — —  Indeterminate  eentence,  P** 
role,  and  good  behavior  allowance.— 
Pen.  Code  Cal.  §  1168,  providing  for  in- 
determinate sentences,  is  ex  post  f^c^^ 
as  to  one  convicted  for  crime  comto^*' 
ted  prior  to  its  enactment.  Ex  parte 
Lee    (Cal.)    171  P.  958. 

New  York  Parole  Commission  Act 
enacted  May  10,  1915,  held  not  ex 
post  facto  as  to  one  convicted  Jannary 
18,  1916,  of  a  crime  committed  Novem- 
ber 25,  1915,  though  parole  commission 
created  in  city  to  administer  act  'was 
not  appointed  until  December  17,  1915- 
People  ex  rel.  Cerzosie  v.  Warden  of 
New  York  County  Penitentiary,  119  N. 
E.  564,  223  N.  Y.  307,  reversing  order 
Same  v.  People  (Sup.)  167  N.  X.  S. 
1121. 

Parole  Commission  Act,  as  amended 
by  Laws  N.  Y.  1916.  c.  2S7,  providin;: 
indeterminate  sentence,  where  accused 
has  been  three  times  convicted  of  1**^^ 
offenses,  or  two  within  precedio?  ^4 
months,  is  not  unconstitutional  as  ex 
post  facto  law.  People  ex  reL  Bergcr 
V.  Warden  of  the  Workhouse  (Sup.) 
163  N.  Y.  S.  910,  176  App.  Div.  602. 

III.  IMPAIRMENT  OF  OBLIGATION 
OF   CONTRACTS 

(A)  Operation  of  prohibition  in  gcn^^^ 

48.  Constitutional  guaranties  in  9®"' 
oral.— Where  parties  have  enterc*^  *"*'^ 
a  lawful  contract  and  clearly  esP^^^^' 
ed  their  intention,  the  Legislature  ^**°' 
not  provide  a  different  contract  ^^^ 
them.  Treloar  v.  Keil  &  Hannoa  ^^*^* 
App.)  171  P.  823. 

50.  What  constitutes  "state."— X^^^*^ 

lution  of  board  of  county  commis^*^"' 
ers,  construed  by  state  Supreme  <^^"^ 
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as  terminating  valid  street  railroad 
franchise,  held  state  action  within 
Const,  art.  1,  §  10,  as  to  impairing  ob- 
ligation of  contracts.  Northern  Ohio 
Traction  &  Light  Co,  v.  State  of  Ohio 
ex  rel.  Pontius,  38  S.  Ct.  196,  245  U. 
S.  574,  62  L.  Ed.  481,  reversing  judg- 
ment State  V.  Northern  Ohio  Traction 
&  Light  Co.,  114  N..E.  53,  93  Ohio  St. 
466.  ^ 

52.  Prohibition  as  iimltatlon  on  pow- 
ers of  congress.— The  constitutional 
provision  prohibiting  the  states  from 
passing  laws  impairing  the  obligations 
of  contracts  is  not  a  limitation  upon 
the  powers  of  Congress,  to  which  it  has 
no  application.  U.  S.  v.  United  Shoe 
Machinery  Co.  (D.  C.)  234  F.  127;  Ir- 
vine V.  Postal  'Telegraph- Cable  Co. 
(Cal.  App.)  173  P.  487;  W.  M.  Carter 
Planing  Mill  Co.  v.  New  Orleans,  M.  & 
C.  R.  Co.   (Miss.)  72  So.  884. 

Although  Congress  is  not  expressly 
prohibited  from  impairing  contract  ob- 
ligations, it  can  only  do  so  when  inci- 
dental to  the  exercise  of  some  express 
'or  implied  power  conferred  upon  it. 
Black  V.  O'Hara,  194  S.  W.  811,  175 
Ky.  023. 

54.  Exception  of  existing  contracts^— 

Act  N.  J.  AprU  14,  1915  (P.  L.  p. 
556)  Comp.  St.  Supp.  p.  898,  §§  7-9, 
giving  lien  to  one  making  repairs  on  or 
storing  motor  vehicles,  etc.,  even  after 
they  have  left  his  possession,  was  in- 
tended to  operate  prospectively  and 
does  not  impair  the  obligation  of  con- 
tracts. Crucible  Steel  Co.  of  America 
V.  Polack  Tyre  &  Rubber  Co.  (N.  J.) 
104  A.  324. 

58.  The  law  Impairing  the  obligation 
—Existing  statu tesw— Laws  111.  1915,  p. 
491,  prohibiting  building  of  jails  after 
July  1,  1915,  within  200  feet  of  school 
building,  is  not  unconstitutional  as  im- 
pairing obligation  of  contract  of  coun- 
ty, entered  into  after  approval  of  act, 
for  building  a  jail  after  such  date. 
Dunne  v.  Rock  Island  County,  119  N. 
E.  591,  283  111.  628,  writ  of  error  dis- 
missed Rock  Island  County  v.  Dunne, 
39  S.  Ct.  10,  63  L.  Ed. . 

A  gas  company's  franchise  contract 
is  not  unconstitutionally  impaired  by 
act  effective  before  franchise  was 
granted.  City  of  Indianapolis  v.  Col- 
lege Park  Land  Co.  (Ind.)  118  N.  E. 
356. 

Since,  in  view  of  Acts  Ky.  1916,  c.  24, 
§§  51.  105,  106,  and  117,  the  contract 
of  a  Kentucky  teacher  for  tho  ensuing 
year  could  not  have  been  entered  into 
prior  to  June  18,  1918,  at  which  time 
Acts  1918,  c.  139,  §  1,  repealing  Acts 
1916,  c.  24,  §  15,  and  substituting  a 
new  section,  went  into  effect,  any 
change  in  the  contracts  of  teachers, 
effected  thereby,  could  not  im-pair  the 
obligation  of  the  contract,  and  the  ques- 
tion is  not  raised,  though  the  petition 
alleges  it  was  raised  before  that  date. 
Adams  v.  Greene  (Ky.)  206  S.  W.  759. 


The  prohibition  against  impairing 
contracts  is  directed  only  against  im- 
pairment of  contract  obligations  by 
subsequent  exertion  of  legislative  pow- 
er of  state.  Duane  v.  Merchants'  Legal 
Stomp  Co.  (Mass.)  120  N.  E.  370. 

Rev.  St.  Mo.  1909,  {  1112,  providing 
that  directors  may  appoint  and  remove 
any  bank  cashier  at  pleasure,  does  not 
impair  the  obligation  of  contracts, 
where  it  was  in  existence  when  one  was 
employed  as  such  cashier.  Citizens* 
Bank  of  Hayti  v.  WeUs  (Mo.)  190  S.  W. 
314. 

The  New  Jersey  Workmen's  Compen- 
sation Aid  Bureau  Act  does  not  impair 
a  contract  Between  employer  and  em- 
ploy6  entered  into  after  the  act  took 
effect.  Murphy  v.  George  Brown  & 
Co.   (N.  J.  Sup.)  103  A.  28. 

59.  — -  Curative  aots.«-The  Legis- 
lature by  a  curative  or  healing  statute 
intended  to  legalize  assessments  al- 
ready levied  against  property  cannot 
in  any  way  change  the  obligation  of 
contracts.  Benshoof  v.  City  of  Iowa 
Falls  (Iowa)  156  N.  W.  898. 

60.  —  Municipal  acts  and  ordi- 
nances.—Resolution  of  board  of  county 
commissioners,  construed  by  state  Su- 
preme Court  as  terminating  valid 
street  railroad  franchise,  held  state 
action  within  Const,  art.  1,  §  10,  as  to 
impairing  obligation  of  contracts. 
Northern  Ohio  Traction  &  Light  Co. 
V.  State  of  Ohio  ex  rel.  Pontius,  38  S. 
Ct.  196,  245  U.  S.  574,  62  L.  Ed.  481, 
reversing  judgment  State  v.  Northern 
Ohio  Traction  &  Light  Co.,  114  N.  E. 
53,  93  Ohio  St.  466. 

A  section  of  an  ordinance,  explicitly 
fixing  fares  for  trips  over  two  or  more 
street  car  lines,  whether  or  not  fran- 
chise lines,  and  limiting  maximum 
charge,  without  charge  for  transfers, 
held,  in  view  of  definition  in  another 
section  of  a  continuous  trip  as  a  jour- 
ney from  one  point  to  another  in  the 
city,  whether  on  one  car  line  or  by 
transfers  from  car  to  car  or  line  to 
line,  not  modified,  except  where  trips 
are  wholly  on  franchise  lines,  by  such 
other  section,  providing  that  the  or- 
dinance shall  not  be  construed  as  an 
atteu^pt  to  impair  the  obli^jation  of 
any  valid  contract,  but  shall  apply  to 
and  govern  all  such  street  railway  pas- 
senger traffic  in  the  city,  except  where 
it  is  governed  by  contract.  Detroit 
United  Ry.  Co.  v.  City  of  Detroit,  39 
S.  Ct.  151,  03  L.  Ed.  — . 

Where  plaintiff's  offer  to  furnish 
ground  upon  which  to  build  a  city  hall 
was  accepted  by  the  council,  the  re- 
jection of  such  legislative  act  by  the 
voters  upon  referendum  was  not  an 
impairment  of  the  obligation  of  a  con- 
tract. Harbor  Center  Land  Co.  v. 
Council  of  City  of  Richmond  (Cal. 
App.)  176  P.  50. 

Const.  U.  S.  art.  1,  §  10,  prohibiting 
a  state  from  passing  any  law  impnir- 
ing  the  obligation  of  contracts,  applies 
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to  -cities  and  towns,  where  they  amend 
their  own  charters,  because  they  have 
only  powers  which  the  state  has  dele- 
gated to  them.  Colby  ▼.  City  of  Med- 
ford.  167  P.  487.  85  Or.  485. 

62.  — »-  Judicial  decisions.— See  Co- 
lumbus Ry.,  Power  &  Light  Co.  ▼.  City 
of  Columbus,  Ohio  (D.  C.)  253  P.  499. 

Contract  obligations  of  street  rail- 
way which  under  Comp.  Laws  Mich. 
1897,  §  6448,  had  acquired  with  aU 
their  franchises  certain  suburban  lines, 
held  •  unconstitutionally  impaired  by  ef- 
fect given  to  Detroit  annexation  acts, 
by  decision  requiring  reduced  rates  to 
be  in  force  in  such  annexed  territory. 
Detroit  United  Ry.  v.  People  of  State 
of  Michigan,  37  S.  Ct.  87,  242  U.  S. 
238,  61  L.  Ed.  268,  reversing  judgments 
People  V.  Detroit  United  Ry.,  125  N. 
W.  700,  162  Mich.  460,  139  Am.  St 
Rep.  582  and  City  of  Detroit  v.  Sante, 
139  N.  W.  56,  173  Mich.  314. 

Const,  art  1,  §  10,  declaring  that  no 
state  shall  pass  any  law  impairing  the 
obligation  of  contracts,  applies  only  to 
legislative,  and  not  judicial,  action. 
McCoy  V.  Union  Elevated  R.  Co.,  38 
S.  Ct.  504,  247  U.  S.  354,  62  L.  Ed. 
1156,  affirming  judgment  111  N.  B.  517, 
271  HI.  490,  and  leave  to  file  petition 
for  rehearing  granted  38  S.  Ct.  581. 

Construction  of  ordinance  of  city  of 
Montgomery,  requiring  traction  com- 
pany to  furnish  free  transportation  to 
police  officers  when  in  uniform,  con- 
strued to  entitle  a  plain  clothes  man 
wearing  only  the  badge  prescribed  by 
his  superior  to  free  transportation,  did 
not  abrogate  any  contract  right  secured 
by  state,  contrary  to  federal  Constitu- 
tion. Montgomery  Light  &  Traction 
Co.  ▼.  Avant  (Ala.)  80  So.  497. 

Federal  and  state  Constitutions  for- 
bidding impairment  of  obligations  of 
contracts  apply  to  legislative  and  ju- 
dicial departments,  and  neither  Legis- 
lature nor  court  can  impair  or  alter 
obligation  of  contract.  Philadelphia 
Trust  Co.  V.  Northumberland  County 
Traction  Co.,  101  A.  970,  258  Pa.  152. 

Traction  company's  first  mortgage  on 
its  property  held  contract,  obligation 
of  which,  including  right  to  foreclosure, 
could  not  be  impaired  by  decree  refus- 
ing foreclosure  on  ground  of  prejudice 
to  bondholders  of  a  company  with 
which  it  had  merged.     Id. 

64.  —  Construction  In  favor  of  va- 
iidlty  of  statute^Laws  Fla.  1913,  c. 
6421,  §  35,  imposing  additional  license 
fee  upon  merchants  offering  coupons, 
etc.,  redeemable  in  premiums,  does  not 
unconstitutionally  impair  contract  obli- 
gations; it  not  affecting  sales  coin- 
pleted  before  its  enactment.  Rast  v. 
Yen  Dcman  &  Lewis  Co.,  36  S.  Ct 
370,  240  U.  S.  342.  60  L.  Ed.  679,  re- 
versing order  Van  Deman  &  Lewis  Co. 
V.  Rast  (D.  C.)  214  F.  827;  Pitney 
V.  State  of  Washington,  36  S.  Ct.  385, 
240  U.  S.  387,  60  L.  Ed.  703. 

In  view  of  Const  U.  S.  art  1,  §  10, 
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elimination  of  Const.  Ala.  1901,  §  250, 
giving  priorities  on  insolvency  of  bank, 
held  not  to  apply  to  bank  already  in- 
solvent Harris  v.  Walker  (Ala.)  74 
So.  40. 

Laws  Wis.  1917,  c.  480,  creating  sec- 
tion 1747m  of  the  Statutes,  is  not  un- 
constitutional as  impairing  obligation  of 
contracts;  it  being  prospective  in  its 
operation  not  affecting  use  of  trading 
stamps  in  connection  with  sales  made 
before  it  went  into  effect.  Sperry  & 
Hutchinson  Co.  v.  Weigle,  166  N.  W.  54, 

166  Wis.  613. 

65.  Application  to  torts.F-There  can 
be  no  vested  right  in  claim  for  damages 
for  tort  not  growing  out  of  contractoil 
relation  until  judgment,  it  being  untQ 
then  a  mere  expectancy  or  inchoate 
right.  Carson  v.  Gore-Meenan  Co.  (D. 
C.)  229  F.  765. 

66.  Contracts  protected.— Contract  ob- 
ligations of  the  Detroit  United  Rail- 
way,   which,    under    the    authority  of 
Comp.  Laws  Mich.  1897,  I  6448,  had 
acquired,  with  all  their  ^'rights,  privi- 
leges, and  franchises,"  certain  snburban 
lines  operating  under  village  and  town- 
ship grants  contractual  in  their  nature, 
fixing  the   fares  to  be   charged,  were 
unconstitutionally  impaired  by  the  ef- 
fect given   to   the   Detroit  annexation 
acts  by  a  decision  of  the  highest  state 
court   requiring   reduced    fares  to  be 
put  in  force  in  such  annexed  territory 
on  these  suburban  lines  on  the  theory 
that  the  terms  of  said  village  and  town- 
ship grants  had  been  modified  by  the 
assent  of  the  predecessors  of  the  De- 
troit United  Railway  to  city  ordinances 
for   the  extension  of  their   respective 
lines  in  certain  other  previously  an* 
nexed  territory,  which   contain  atipQ- 
lations   for   single  fares   and  reduced 
rates  over  the  "entire  route"  or  "any 
of  its  lines  in  said  city,"  and  by  the 
subsequent   acquisition  of  these  lines 
by  the  Detroit  United  Railway,  follow- 
ed by  its  acquisition  of  the  suburban 
lines  in  question.    Detroit  United  By* 
Y.  People  of  State  of  Michigan,  37  S. 
Ct.  87,  61  L.  Ed.  268. 

The  rule  against  retroactive  opera- 
tion of  the  construction  of  the  statute 
cannot  be  invoked  by  a  city  where  the 
legality  of  a  street  improvemeat  as- 
sessment is  challenged,  and  no  con- 
tracts have  been  entered  into  in  ^^' 
ance  on  the  former  construction.  City 
of  Sidney  v.  Cummins,  113  N.  B.  218, 
98  Ohio  St  328. 

The  term  **contract,"  as  used  in 
Const  U.  S.  art.  1,  S  10.  means  a 
voluntary  agreement  of  minds,  upon  a 
sufficient  consideration,  to  do  or  not 
to  do  certain  things,  and  embraces 
those  laws  which  exist  when  the  con- 
tract is  executed  and  where  it  is  to  be 
performed.    Colby  v.  City  of  Medford, 

167  P.  487,  85  Or.  485. 

67.  —  Void  or  uneiforceabis  9»t' 
traets.p-Under  the  Constitution  and 
statutes  of  Alabama,  making  it  unlaw- 
ful   for    any    foreign   corporation  ^ 
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transact  any  business  in  the  state  with- 
out having  first  complied  with  certain 
requirements,  a  corporation  'vhich  has 
not  so  complied  can  acquire  no  con- 
tractual right  as  the  result  of  anything 
done  by  it  in  that  state.  Cullman 
County,  Ala.,  y.  Vincennes  Bridge  Co. 
<C.  C.  A.)  251  F.  473. 

Doctrine  that  railroad  trackage  rights 
in  streets  acquired  under  valid  ordi- 
nance are  protected  by  contract  claus- 
es of  Constitution  does  not  apply  to  a 
claim  of  such  rights  under  ordinance 
enacted  in  violation  of  Act  La.  No.  79 
of  1896,  without  approval  of  majority 
of  municipal  taxpayers.  Louisiana 
Western  R.  Co.  v.  City  of  Crowley,  77 
So.  486,  142  La.  640. 

69.  — —  Executory  and  executed  oon- 
traets,  and  accrual  of  rights  under  oon- 
tracte.— In  1890  a  city  in  Kentucky 
granted  to  defendant's  predecessors 
the  right  to  operate  a  waterworks  plant 
by  an  ordinance  which  provided  that 
after  ten  years  and  at  the  expiration 
of  each  period  of  one  year  thereafter 
the  city  should  have  the  privilege  to 
purchase  the  plant  at  a  price  to  be 
fixed  by  appraisers.  Thereafter  Const. 
Ky.  §  157,  was  adopted.  It  provides 
that  no  city  shall  be  permitted  to  be- 
come indebted  in  any  manner  to  an 
amount  exceeding  in  any  year  the  in- 
come provided  lor  that  year  without 
the  assent  of  two-thirds  of  the  voters 
.at  an  election  to  be  held  for  that  pur- 
pose. The  city  thereafter  elected  to 
purchase  the  waterworks  plant,  but  the 
indebtedness  which  would  thereby  be  in- 
curred would  exceed  the  current  in- 
come and  revenue.  Held,  that  the  con- 
stitutional provision  did  not  impair  the 
obligation  of  the  contract  between  the 
city  and  defendant's  predecessors,  in 
violation  of  the  federal  Constitution, 
since  the  contract  imposed  on  the  city 
no  obligation  to  defendant  and  its 
predecessors  to  exercise  the  option  or 
privilege  of  purchase  thereby  confer- 
red, and  the  Constitution  in  no  way 
affected  the  obligation  resting  on  the 
city  of  permitting  defendant  and  its 
predecessors  to  exercise  the  rights 
granted,  and  hence  such  option  to  pur- 
chase could  only  be  exercised  in  ac- 
cordance with  such  section.  Ashland 
Waterworks  Co.  v.  City  of  Ashland  (D.  * 
C.)   230  F.  254. 

72.  What  constitutes  obligation  and 
impairment  thereof^-A  provision  in  the 
charter  of  a  traction  company,  where- 
by the  company  shall  not  at  any  time 
be  allowed  to  charge  a  greater  amount 
than  five  cents  for  any  one  fare,  may 
be  changed  by  the  consent  of  the  par- 
ties, if  the  rights  of  the  people  are  not 
injuriously  affected;  such  change  not 
constituting  an  impairment  of  an  ob- 
ligation of  a  contract.  Robertson  v, 
Wilmington  &  P.  Traction  Co.  (Dei. 
Super.)  104  A.  839. 

A  change  in  the  obligation  of  a  con- 
tract is  an  'impairment."  Adams  v. 
Greene  (Ky.)  206  S.  W.  759. 


The  "obligation  of  a  contract"  is  the 
law  or  duty  which  binds  the  parties  to 
perform  their  agreement,  which  depends 
upon  the  laws  in  existence  when  the 
contract  is  made;  hence,  if  the  duty  to 
perform  is  lessened,  and  either  party  is 
deprived  of  benefit  of  his  contract,  or 
new  conditions  are  imposed  by  statute, 
the  obligation  of  the  contract  is  "im- 
paired." Colby  V.  City  of  Medford,  167 
P.  487,  85  Or.  485. 

73.  Persons  entitled  to  benefit  of 
guaranty^— Gas  distributing  company 
cannot  assert  that  constitutional  rights 
of  a  gas  transporting  company  furnish- 
ing gas  to  the  former  company  will  be 
infringed  by  ordinance  fixing  gas  rates 
which  distributing  company  may  charge. 
Newark  Natural  Gas  &  Fuel  Co.  v.  City 
of  Newark,  Ohio,  37  S,  Ct.  150,  242 
U.  S.  406,  61  L.  Ed.  393,  Ann.  Cas. 
1917B,  1025,  affirming  decree  111  N.  E. 
150,  92  O;iio  St.  393. 

Even  though  city  had  power  to  pur- 
chase waterworks  under  contract  with 
state,  proprietor  of  waterworks  held 
not  entitled  to  complain  that  consti- 
tutional provision  impaired  obligation 
of  state  to  the  city.  Ashland  Water- 
works Co.  V.  City  of  Ashland  (D.  C.) 
230  F.  254. 

A  corporation  organized  after  enact- 
ment of  Pen.  Code  Ariz.  1913,  {  705,  re- 
quiring payment  of  wages  to  employes 
at  once  on  their  leaving  the  company's 
service,  cannot  object  that  the  law  is 
unconstitutional,  as  impairing  the  obli- 
gation of  contracts.  Arizona  Power 
Co.  V.  State  (Ariz.)  166  P.  275. 

That  Bums'  Ann.  St  Ind.  1914,  § 
10052x3,  permitting  a  public  utility 
to  surrender  franchise  and  acquire  per- 
mit from  the  Public  Service  Commis- 
sion, is  unconstitutional,  as  impairing 
the  obligation  of  the  contract  embraced 
in  the  franchise,  cannot  be  asserted' by 
a  proposed  competitor  of  the  public 
utility.  Farmers'  &  Merchants'  Co-op. 
Telephone  Co.,  Boswell,  Ind.,  v.  Bos- 
well  Telephone  Co.  (Ind.)  119  N.  E, 
513. 

Where  stockholders  of  a  bank  ex- 
pressly authorized  directors  to  accept 
the  depositors  guaranty  act.  Laws  Miss. 
1914,  c.  124,  I  59,  and  held  out  such  in- 
ducement to  stockholders,  they  are  in 
no  position  to  complain  that  the  act  in- 
creases their  liability  to  subsequent  de- 
positors, and  hence  unconstitutional. 
Pate  V.  Bank  of  Newton,  77  So.  601, 
116  Miss.  666. 

76.  Exercise  of  police  power  in  gen- 

erai^-The  clause  of  the  federal  Consti- 
tution which  provides  that  no  law  shall 
be  passed  which  impairs  the  obligation 
of  a  contract  is  not  applicable  to  leg- 
islation, within  the  police  power.  Ex 
parte  Barmore  (Cal.)  163  P.  50,  D.  R. 
A.  1917D,  688;  Raymond  Lumber  Co. 
V.  Raymond  Light  &  Water  Co.,  159 
P.  133,  92  Wash.  330. 
Regulation  of  state  board  of  health 
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prohibiting  fairs,  cbautauquas,  etc.,  as 
preveixtioii  to  spread  of  infantile  paral- 
ysis, held  not  unconstitutional  as  im- 
pairing obligation  of  contracts.  Com- 
munity Cbautauquas,  Inc.,  y.  Caverly 
(D.  C.)  244  F.  893. 

.  An  ordinance  passed  in  the  exercise 
of  the  police  power  is  not  subject  to 
the  objection  tl^t  it  impairs  the  obliga- 
tion of  contracts.  Colorado  Postal  Tel- 
egraph Co.  y.  City  of  Colorado  Springs 
(Colo.)  158  P.  816. 

To  the  general  proposition  that  the 
Legislature  is  inhibited  from  passing 
any  law  impairing  obligations  created 
by  franchise  or  contract,  should  be  not* 
ed  that  new  conditions  requiring  the 
safeguarding  of  public  interest  will  jus- 
tify the  state  in  exercising  its  reserve 
power  in  the  regulation  of  persons  or 
property  to  promote  the  health,  wel- 
fare, or  interest  of  great  public  needs. 
State  V.  Lrewis  (Ind.)  120  N.  E.  129. 

77.  Exercise  of  power  of  eminent  do- 
main.^Though  hospital  complied  with 
conditions  of  Act  Pa.  April  17,  1854 
(P.  L.  385)  forbidding  opening  of 
street  through  such  grounds,  held,  that 
opening  of  street  was  not  forbidden  by 
the  contract  clause  of  the  federal  Con- 
stitution. Contributors  to  Pennsylvania 
Hospital  V.  City  of  Philadelphia,  38  S. 
Ct.  35,  62  L.  Ed.  124,  affirming  decree 
98  A.  1077,  254  Pa.  392. 

Gen.  Code  Ohio,  §§  3677-3697,  au- 
thorizing  municipalities  to  determine i 
necessity  for  taking  private  property 
without  giving  owner  a  hearing,  held 
not  invalid  under  Const.  U.  S.  art.  1,  | 
10.  Sears  v.  City  of  Akron,  38  S.  Ct. 
245,  246  U.  S.  242,  62  L.  Ed.  CSS. 

The  condemnation  by  a  city  of  the 
contract  between  it  and  a  water  com- 
pany for  water  supply  does  not  impair 
the  obligation  of  such  contract.  Wood 
V.  City  of  MillviUe  (N.  J.)  98  A.  267. 

78.  Exercise  of  power  of  taxations- 
Laws  Wash.  1913,  c.  134,  imposing  pro- 
hibitive license  tax  on  use  of  stamrps, 
etc.,  redeemable  in  cash  or  merchan- 
dise, does  not  unconstitutionally  im- 
pair contract  obligations  of  merchants 
with  their  customers  or  parties  with 
whom  they  have  contracted  for  the  use 
of  stamps.  Tanner  v.  Little,  36  S. 
Ct.  379,  240  U.  S.  369,  60  L.  Ed.  691, 
reversing  decree  Little  v.  Tanner  (D. 
C.)  208  F.  605;  Pitney  v.  State  of 
Washington,  36  S.  Ct.  385,  240  U.  S. 
387,  60  L.  Ed.  703. 

See  In  re  McKelway's  Estate,  116  N. 
E.  348,  221  N.  T.  15. 

A  fund  kept  in  trust  in  a  foreign  state, 
the  creator  reserving  to  himself  an  ab- 
solute control  and  taking  the  whole  in- 
come, may  be  subjected  to  an  inherit- 
ance tax  by  the  domicile  state  without 
violating  the  contract  clause  of  the 
federal  Constitution.  Bullen  v.  State  of 
Wisconsin,  36  S.  Ct.  473,  240  U.  S.  625, 
60  L.  Ed.  830,  affirming  judgment  In  re 
Bullen's  Estate,  128  N.  W.  109,  143 
Wis.  512,  139  Am.  St.  Rep.  1114. 
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Where,  after  husband  and  wife  de- 
posited bonds  to  be  delivered  to  surriv- 
or,  Tax  Law  N.  Y.  |  220,  was  amended 
by  Laws  N.  Y.  1915,  c.  664,  by  adding 
subdivision  7,  held,  that  tax  on  the 
husband's  -half  interest  did  not  diminislL 
the  value  of  a  vested  estate.  Wife's 
one-half  interest  in  such  bonds  cannot 
be  taxed  under  such  act  on  husband's 
death,  without  impairing  vested  rights. 
In  re  McKelway's  Estate,  116  N.  E. 
348,  221  N.  Y.  15,  reversing  order  In  re 
McKelway,  162  N.  Y.  S,  1129. 176  App. 
Div.  929. 

St.  Mass.  1909,  c.  490,  pt.  4, 1 1,  is 
not  unconstitutional  within  Const  U.  S. 
art.  1,  S  10,  because  it  imposes  an  in- 
heritance tax  on  wife's  legacy  elected 
under  will  in  lieu  of  cash  given  by  an 
antenuptial  agreement.  Hill  t.  Treas- 
urer and  Receiver  General,  116  N.  E. 
509,  227  Mass.  331. 

The  constitutional  inhibitions  against 
impairing  contract  obligations  limit  the 
taxing  power  as  well  as  all  legislation, 
whatever  form  it  may  assume.  In  re 
Assessment  of  First  Nat  Bank  of 
Chickasha   (Okl.)  160  P.  469. 

79. Deduction  by  debtor  of  tax 

on  debtw— Requirement  of  St.  Wis.  1915, 
$  1087m2,  subsecs.  1-3,  that  resident 
trust  company,  acting  as  trustee  of  an 
estate  to  pay  over  income  under  the 
terms  of  the  will,  shall  pay  and  deduct 
an  income  tax  from  the  income  collected 
did  not  impair  Any  contract  obligation. 
State  V.  Widule,  159  N.  W.  630,  164 
Wis.  56. 

(B)  Contracts  of  states  and  mmkipali- 
ties  in  general 

85.  Contracts  in  general^tatute 
preventing  state's  performance  of  its 
contract  relating  to  conduct  of  state 
reservation  is  not  an  unconstitutional 
interference  with  property  rights  of 
the  other  party,  if  the  state  provides 
tribunal  for  recovery  of  damages 
against  it.  Saratoga  State  Waters 
Corporation  v.  Pratt  (Sup.)  172  N.  x. 
S.  40. 

The  state,  like  a  private  person,  w 
prohibited  from  impairing  the  obliga- 
tion of  a  contract  entered  into  hy  \t. 
State  Land  Board  v.  Lee,  165  P.  3*- 
84  Or.  431. 

89.  Grants  and  conveyanoesd— Titl^ ^^ 
patentee  of  submerged  land  from  tide- 
land  com^missioners  under  legislative 
authority  was  vested  right  which  com 
not  be  divested  by  subsequent  legislA' 
tive  act,  conveying  land  to  cit5  ^^ 
giving  it  power  to  prosecute  a^c^^^^ 
for  recovery  of  possession  from  pii^te 
owners.  Richmond  Wharf  &  DocI:  Co. 
▼.  Blake  (Cal.  App.)  177  P.  508. 

Vacation  of  streets  laid  out,  openeor 
and  dedicated  by  commonwealth r  ana 
abutting  which  commonwealth  sold  lota 
held  not  in  violation  of  constitationaj 
provisions  relating  to  impairment  « 
contracts.  Eichenlaub  v.  City  of  S^*' 
98  A.  857,  254  Pa.  70. 
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90.  -*-  Contracts  to  oonvoy.^-<3om« 

pUance  with  Act  Cal.  April  27,  1863, 
governing  the  sale  of  tide  lands  by 
making  application,  etc.,  does  not  con- 
stitute a  contract  with  the  state,  pro- 
tected by  Const.  U.  S.  art.  1,  S  10, 
which  could  not  be  impaired  by  subse- 
quent legislation,  there  having  been  no 
payment  on  the  price.  Banning  Co.  v. 
People  of  State  of  California,  36  S. 
Ct.  338,  240  U.  S.  142,  60  L.  Ed.  569, 
affirming  judgment  People  v.  Banning 
Co.,  138  P.  100,  166  Cal.  630. 

Where  contract  for  sale  of  school 
lands,  in  accordance  with  California 
statute,  provided  for  foreclosure  '  to 
collect  unpaid  purchase  money  and  for 
redemption  by  purchaser,  those  provi- 
sions related  to  remedy;  so  act  of  1889 
(St.  Cal.  1889,  p.  428),  providing  for 
forfeiture  of  all  rights  under  contract 
in  event  of  purchaser's  failure  to  pay 
unpaid  interest  within  six  months  after 
passage  of  act,  was  not  invalid,  as  im- 
pairing obligation  of  contract  Aikins 
v.  Kingsbury,  38  S.  Ct.  568,  247  U.  S. 
484,  62  L.  Ed.  1226.  affirming  judgment 
151  P.  145,  170  CaL  674. 

94.  —  Rights  In  respect  to  waters 
and  water  courseSd— Absolute  fee-sim- 
ple titles  of  the  state's  grantees  to 
second-class  shore  lands  cannot  be  im- 
paired by  any  act  of  the  state  after 
making  the  deeds  upon  which  they  rest 
Puget  Mill  Co.  V.  State  (Wash.)  160  P. 
310. 

95.  Lloenses  and  perm  I  tsw— Amend- 
ment to  ordinance  regulating  keeping 
of  cows,  dairies,  etc.,  within  city  to 
prohibit  keeping  of  cows  in  congested 
sections  where  they  would  impair  pub- 
lic health,  etc.,  to  revoke  all  former 
permits,  did  not  impair  obligation  of 
contracts.  Davis  v.  City  of  Savannah, 
95  S.  E.  6,  147  Ga.  605. 

Acts  and  expenditures  of  defendant, 
pursuant  to  permit  to  erect  advertis- 
ing -signs,  held  not  such  as  to  create  a 
vested  right,  relieving  its  assignee  from 
observance  of  ordinance,  subsequently 
enacted,  imposing  a  limitation  on  the 
height  of  such  billboards.  People  ex 
rel.  Publicity  Leasing  Co.  v.  Ludwig, 
113  N.  E.  532,  218  N.  Y.  540,  affirm- 
ing order  158  N.  Y.  S.  208,  172  App. 
Div.  71,  reargument  denied  114  N.  E. 
1079  (1st  case)  and  remittitur  amend- 
ed 114  N.  E.  1079  (2nd  case). 

A  building  permit  issued  by  a  city's 
•building  commissioner  for  erection  of 
a  building  and  factory  for  processing 
and  manufacturing  animal  hair  and 
packing-house  by-products  under  which 
holder  of  permit  made  contracts,  in- 
curred expenses,  etc.,  is  not  protected 
by  the  constitutional  prohibition  against 
impairing  the  obligation  of  contracts. 
8tate  V.  Rendigs  (Ohio)  120  N.  E.  836. 

It  was  competent  for  the  Legislature 
to  add  to  whatever  Regulation  was  cre- 
ated in  the  imposition  of  a  privilege 
or  occupation  tax  on  employment  agen- 
cies under  Pub.   Acts  Tenn.   1916,  c. 


101,  and  Pub.  Acts  Tenn.  1917,  c.  70, 
by  providing  for  more  detailed  policing 
regulation  thereof  in  Pub.  Acts.  Tenn. 
1917,  c.  78.  McMillan  v.  City  of  Knox- 
ville,  202  S.  W.  65,  139  Tenn.  319. 

A  licensee  is  bound  to  know  that  his 
license,  issued  on  payment  of  a  tax 
primaril]^  for  revenue,  is  held  subject 
to  modification  or  repeal  of  the  law, 
not  being  a  contract;  from  making  of 
which  change,  if  the  public  welfare  re- 
quires it,  no  incidental  inconvenience 
could  stay  the  law.    Id. 

A  license  to  operate  a  pool  hall  is 
not  a  property  ri^ht,  nor  a  contract, 
nor  does  it  create  a  vested  right,  but 
it  is  a  mere  permit.  State  v.  (jlark 
^Tex.  Cr.  App.)  187  S.  W.  760;  Same 
V.  Nabers,  Id.  783,  784. 

96.  — .  To  sell  llquord— Rights  con- 
ferred under  liquor  tax  certificate»  are 
not  paramount  to  exercise  of  state's 
police  power  to  suspend  privileges 
thereunder,  although  provisions  of  Liq- 
uor Tax  Law  N.  Y.  §  24,  as  to  refund 
for  unused  period,  is  not  full  and  com- 
plete. People  ex  rel.  Doscher  v.  Sis- 
son  (Sup.)  169  N.  Y.  S.  987,  182  App. 
Div.  734,  reversing  order  166  N.  Y.  S. 
781,  101  Misc.  Rep.  23. 

99.  Contracts  with  taxpayers  In  gen- 

eralw— The  right  of  redemption  from  a 
judicial  tax  foreclosure  sale  is  not  a 
mere  remedy  in  which  the  purchaser 
has  no  vested  rights,  but  affects  sub- 
stantial rights  and  contract  obligations. 
Smith  V.  SpUlman  (Ark.)  205  S.  W. 
107. 

Landowners  were  not  deprived  of  any 
contractual  right  by  being  deprived  by 
amendment  of  Pol.  Code  Cal.  §  3406%, 
by  St.  1911,  p.  647,  of  their  statutory 
right  to  credit  for  payments  made 
where  a  reclamation  district  assess- 
ment is  adjudged  invalid.  Spurrier  v. 
Neuqilller  (Cal.  App.)  174  P.  338. 

Where  owners  of  land  assessed  for 
drainage  benefits  sign  applicntions  for 
right  to  pay  in  annual  installmcuts  un- 
der Bancroft  Bonding  Act.  they  enter 
into  contract  which  cannot  be  impaired 
by  subsequent  legislation.  Drainage 
District  No.  7  of  Washington  County 
y.  Bernards  (Or.)  174  P.  1167. 

100.  Exemption  from  taxation.— State 

public  building  bonds  issued  and  sold 
under  Act  Okl.  March  15,  1911  (Laws 
1911,  c.  89),  and  made  nontaxable,  con- 
stitute a  binding  contract  between  their 
owners  and  the  state,  which  the  lat- 
ter cannot  impair  by  taxation.  In  re 
Assessment  of  First  Nat.  Bank  of 
Chickasha  (Okl.)  160  P.  469. 

101.  Bounties  and .  penslonSd— No  one 

can  acquire  a  vested  right  to  a  pension 
so  that  Laws  Wash.  1915,  p.  364,  which 
fails  to  authorize  pensions  to  aban- 
doned mothers,  is  not  objectionable  be- 
cause Laws  1913,  p.  644,  repealed 
thereby  made  such  allowance.  In  re 
Snyder  (Wash.)  160  P.  12. 
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110.  Bonds^Acts  Ind.  1915,  c.  129, 
relative  to  investment  by  city  of  pre- 
payments of  improvement  assessment, 
held  to  impair  obligation  of  contracts 
between  city  and  holders  of  street  im- 
provement bonds,  issued  under  Acts 
Ind.  1905,  c.  129,  §§  113,  114,  and  sec- 
tion 115  as  amended  by  Acts  hid.  1907, 
c.  257.  City  of  Indianapolis  v.  Robison 
(Ind.)  117  N.  E.  861. 

113.  Purchase  at  tax  •ale.F-The  par- 
chaser  at  a  judicial  tax  foreclosure  sale 
obtains  a  vested  right  to  acceptance 
and  confirmation  of  his  bid,  where  the 
sale  has  been  properly  made,  and  not 
a  mere  option  to  purchase.  Smith  v. 
Spillman  (Ark.)  205  S.  W.  107. 

1 14.  _  Altering  time  and  method 
for  redemptiond— To  construe  Acts  Ark. 
1915,  p.  125,  as  to  time  for  redemption 
from  drainage,  assessment  foreclosure 
sale,  as  applying  to  a  sale  had  under 
Acts  1911,  p.  28,  would  impair  contract 
obligations.  Smith  v.  Spillman  (Ark.) 
205  S.  W.  107. 

Acts  Ark.  1911,  p.  28,  {  1,  limiting 
redemption  from  a  drainage  assessment 
foreclosure  sale  to  one  year,  is  a  con- 
tract condition,  and  to  construe  Acts 
1915,  p.  123,  which  took  effect  more 
than  a  year  after  a  sale,  but  before 
confirmation,  as  extending  redemption 
period  would  impair  obligations  of  con- 
tracts     Id 

Under  Pol.  Code  Cal.  §§  3817,  3785, 
and  3788,  as  amended,  held,  that  as- 
signee of  purchaser  of  school  lauds 
sold  for  delinquent  taxes  had  no  vested 
rights  violated  by  repealing  statute. 
Curtin  v.  Kingsbury,  159  P.  830,  31 
Cal.  App.  57. 

115. Altering  effect  of  tax  deed 

as  evidence  of  regularity'.— For  a  state 
statute  to  impair  the  obligation  of  a 
contract  it  must  affect  validity,  con- 
struction, discharge,  or  enforcement  of 
contract,  hence  Act  Va.  March  14, 
1914,  repealing  Act  Va.  MarA  13, 
1912,  prescribing  a  rule  of  evidence  as 
to  deeds  recorded  before  1912,  is  not 
invalid  as  impairing  the  obligation  of  a 
contract  in  derogation  of  the  rights  of 
one  who  purchased  tax  title  while  act 
of  1912  was  in  force.  Virginia  &  West 
Virginia  Coal  Co.  v.  Charles  (D.  C.) 
251  F.  83. 

Purchaser  of  a  tax  certificate,  when 
Com  p.  Laws  N.  M.  1897,  §  4101,  was 
in  force,  making  a  tax  deed  prima 
facie  evidence  of  the  regularity  of  prior 
proceedings,  has  no  vested  right  un- 
der such  statute,  and  it  is  competent 
for  the  Legislature  to  repeal  it.  Har- 
ris V.  Friend  (N.  M.)  175  P.  722. 

116.  Remedies  for  payment  of  state 
or  territorial  indebtednesSd— Any  change 
of  law  embodied  in  street  improvement 
bonds,  substantially  postponing,  ob- 
structing, or  retarding  enforcem-ent  or 
lessening  value  by  acting  on  the  rem- 
edy or  directly  on  the  contract,  vio- 
lates Const.  U.  S.  art.  1,  §  10.  City 
of  Indianapolis  ▼.  Robison  (Ind.)  117 
N.  E.  801. 
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The  state  is  lovereign,  and  may  with- 
hold remedies  to  enable  a  suitor  ef- 
fectively to  establish  a  claim  against  it 
without  impairing  contract  obligation. 
O'Neil  V.  Stote,  119  N.  E.  95,  223  N.  I. 
40,  affirming  judgment  163  N.  I.  & 
1125,  177  App.  Div.  941. 

Where  the  Legislature  repeals  an 
appropriation,  thus  occasioning  a 
breach  of  contracts  made  on  the  faith 
thereof,  the  contractors  must  resort  to 
other  remedies,  and  cannot  insist  that 
the  appropriation  remains  ETsilable 
simply  because  of  the  contract  State 
V.  Donald,  157  N.  W.  782,  163  Wis. 
145. 

120.  — -  Diverting  fund  aid  propM^ 
ty  from  purpoee  for  whioli  created  er 
held^<^ontract  of  state  with  holders 
of  outstanding  bonds  issued  under 
Laws  Okl.  1910-11,  c.  89,  creating  pnb- 
lic  building  fund,  held  not  impaired  by 
legislative  appropriations  in  1917,  not 
exceeding  amount  that  would  be  due  on 
bonds  authorized,  but  not  issued,  with 
interest.  State  t.  Howard  (Okl.)  171 
P.  41. 

(C)  Leffislaiii>e  control  of  imcntctpol  co^ 

porationa 

130.  Municipal  contracts  In  general. 
—Code  Ala.  1907,  S  1260,  authorizes 
a  municipality  to  contract  for  its  in- 
habitants for  a  fixed  and  reasonable  pe- 
riod, and  such  contracts  are  protected 
under  the  inviolable  contract  clauses  of 
the  state  and  federal  ConstitntioDs. 
Mobile  Electric  O.  v.  City  of  Mobile 
(Ala.)  79  So.  39. 

Ky.  St  S  4437,  providing  that  any 
reversionary  interest  in  land  used  as 
site  for  schoolhouse  shall  not  deprive 
district  of  improvements  if  constmed  to 
apply  to  reversionary  interests  created 
by  contracts  executed  prior  to  its  en- 
actment, would  impair  obligation  of 
contract.  County  Board  of  Edacation 
for  Jefferson  County  v.  Littrell,  190  S. 
W.  465,  173  Ky.  78. 

The  state  cannot  be  deprived  of  its 
right  to  the  proper  exercise  of  the 
police  power,  and  none  of  its  sobdi- 
visions  can  bind  itself  by  contracts 
which  nre  or  which  may  become  dele- 
terious to  public  peace,  order,  health, 
or  morals.  Interurban  Ry.  &  Terminal 
Co.  V.  Public  Utilities  Commission 
(Ohio)  120  N.  B.  831;  Mahoning  & 
Shenango  Ry.  &  Light  Co.  v.  Same, 
Id.  8,35;  Toledo,  Bowling  Green  & 
Southern  Traction  Co.  v.  Same,  Id. 

Contract  concerning  proprietary 
rights,  harmless  in  itself,  made  by  mu- 
nicipality in  exercise  of  power  clearly 
conferred,  is  protected  by  Constitution, 
and  police  power  cannot  be  invoked  to 
abrogate  or  impair  it.    Id. 

131.  Contracts  granting  or  affeetl«9 
franchises^— The  conferring  of  power 
on  a  city  to  purchase  a  waterworks 
plant  was  not  a  contract  that  snch 
power  should  continue,  and  the  state 
could  burden  it,  or  take  it  away  en- 


fmyalrtiic  Oantraots) 


CONSTITUTION 


Art  1,  §  10,  cl.  1 


tirely.  Ashland  Waterworks  Go.  T. 
City  of  Ashland  (D.  C.)  230  F.  254. 

An  order,  of  State  Pablic  Utilities 
Commission  for  improvement  of  service 
of  street  railroads  does  not  impair  ob- 
ligation of  contract,  thongh  superseding 
part  of  ordinance  constituting  contract 
of  city  with  street  railroads  contracting 
away  police  powers  delegated  to  the 
city.  City  of  Chicago  ▼.  O'Connell, 
116  N.  B.  210,  278  HI.  691. 

Ordinarily  franchises  between  dty 
and  public  utility  authorizing  utility 
to  use  streets  are  binding,  and  Legisla- 
ture cannot  impair  obligations  thereof, 
unless  public  necessity  demands.  Win- 
field  V.  Public  Service  Commission  of 
Indiana    (Ind.)   118  N.  E.  531. 

The  passage  of  a  franchise  ordinance 
empowering  a  water  company  to  fur- 
nish water  and  its  acceptance  by  the 
water  company  constitutes  a  "contract" 
between  the  city  and  the  water  compa- 
ny. State  ex  rel.  City  of  Sedalia  v. 
Public  Service  Commission  of  Missouri 
(Mo.)  204  S.  W.  497. 

The  terms  of  a  valid  ordinance  grant- 
ing a  franchise  to  a  street  or  inter- 
urban  railroad,  accepted  ,by  it,  consti- 
tute a  contract  between  parties,  and  as 
long  as  railroad  retains  its  franchise 
and  operates  its  road  thereunder  its 
terms  must  govern.  Interurban  Ry.  & 
Terminal  Co.  ▼.  Public  Utilities  Com- 
mission (Ohio)  120  N.  E.  831;  Ma- 
honing &  Shenango  Ry.  &  Light  Co.  v. 
Same,  Id.  835;  Toledo,  Bowling  Green 
&,  Southern  Traction  Co.  v.  Same,  Id. 

That  a  certificate  of  the  Public  Serv- 
ice Commission  for  permission  to  use 
streets  is  denied  a  light,  heat,  and 
power  company  having  consent  of  the 
borough  authorities,  does  not  impair 
the  obligation  of  contracts.  In  re  Re- 
lief Electric  light,  Heat  &  Power  Co., 
63  Pa.  Super.  Ct.  1;  In  re  East  End 
Electric  Light,  Heat  &,  Power  Co.,  Id. 
16. 

The  fact  that  a  light,  heat,  and  power 
company  has  secured  the  consent  of 
borough  authorities  to  the  use  of  the 
borough  streets,  does  not  relieve  it 
from  the  necessity  of  securing  a  cer- 
tificate of  public  convenience  from  the 
Public  Service  Commission;  and  if  such 
certificate  is  denied  it  cannot  complain 
that  it  has  been  deprived  of  its  property 
without  due  process  of  law,  or  that  the 
order  of  the  commission  is  an  impair- 
ment of  the  obligation  of  a  contract. 
Jenkins  Tp.  v.  Public  Service  Commis- 
sion, 65  Pa.  Super.  Ct.  122. 

Ordinance  under  which  plaintiffs  se- 
cured their  license  to  operate  jitneys 
gave  ^hem  no  vested  right  to  use  of 
streets,  and  later  ordinance  confining 
jitneys  to  certain  streets  was  valid. 
Peters  v.  City  of  San  Antonio  (Tex. 
Civ.  App.)  195  S.  W.  989. 

132.  — —  Reguiatfon  of  rates  and 
charges d— Order  of  Public  Service  Com- 
mission under  Laws  Wash.  1911,  c  117, 


requiring  street  railway  passengers  tiy 
be  carried  beyond  limits  of  particular 
franchise,  held  not  to  impair  obligation 
of  contract  contained  in  municipal  ordi' 
nance  granting  street  railway  franchise. 
Puget  Sound  Traction,  light  &  Power 
Co.  V.  Reynolds,  37  S.  Ct.  705,  244  U. 
S.  574,  61  L.  Ed.  1325,  affirming  de- 
cree (D.  C.)  223  F.  371. 

Exercise  by  Public  Service  Commis- 
sion of  police  power  over  street  rail* 
way  fares  and  transfers  could  not  un- 
der Const  Wash,  art  12,  $  18,  and 
article  U,  $  10,  be  precluded  by  ordi- 
nances of  Seattle  and  Ballard,  con- 
tractual in  form,  granting  street  rail- 
way franchises.    Id. 

Though  a  town  ordinance,  granting, 
under  a  law  of  Colorado,  a  street  rail- 
way franchise,  allowed  certain  fares  on 
condition  that  transfers  were  given  to 
the  line  of  another  company,  held,  the 
state,  without  impairing  the  obligation 
of  contract,  could  empower  the  Public 
Utilities  Commission  to  regulate  the 
matter  of  fares.  City  of  Englewood  v. 
Denver  &  S.  P.  Ry.  Co.,  39  S.  Ct  100, 
63  L.  Ed.  — . 

Rates  to  be  charged  for  supplying  mu- 
nicipality with  water  during  fixed 
term  having  been  agreed  on  by  contract 
under  Gen.  St  Kan.  1889,  $  7185, 
held  that,  under  Gen.  St.  Kan.  1909,  S 
1031,  and  Laws  Kan.  1911,  c.  238,  $  33, 
municipality  could  not  reduce  the  rates 
to  be  charged.  Wichita  Water  CJo.  v. 
CTity  of  Wichita  (D.  C.)  234  F.  415. 

The  voluntary  acceptance  by  a  gas 
company  of  an  ordinance  granting  li 
a  franchise  on  condition  that  it  should 
never  charge  more  than  a  stated  price 
for  gas  to  consumers  created  a  contract 
which,  if  within  the  powers  of  the  city, 
is  binding  on  the  company  during  its 
term.  Such  contract  if  reasonable  and 
valid  when  made,  cannot  be  set  aside  by 
a  court  of  equity  as  confiscatory  and 
unconstitutional,  because  subsequent 
conditions  have  made  such  rate  unre- 
muncrative.  Knoxville  Gas  Co.  v.  City 
of  Knoxville  (D.  C.)  253  F.  217. 

A  municipal  ordinance,  passed  under 
statutory  authority,  granting  a  fran- 
chise for  a  stated  term  to  a  street  rail- 
road company,  and  fixing  a  rate  of  fare 
to  endure  during  that  term,  when  ac- 
cepted by  the  company,  creates  a  con- 
tract mutually  binding  and  unalter- 
able during  the  term,  except  by  consent 
of  both  parties.  Columbus  Ry.,  Power 
&  light  Co.  V.  City  of  Columbus,  Ohio 
(D.  C.)  253  F.  499. 

A  municipal  corporation  of  the  state 
cannot  question  the  state's  right  to 
exercise  its  police  power  in  the  regu- 
lation of  rates  on  the  ground  that  by  so 
doing  it  would  impair  the  obligation  of 
a  contract.  Sandpoint  Water  &  Light 
Co.  V.  City  of  Sandpoint  (Idaho)  173 
P.  972. 

A  franchise  contract  of  a  telephone 
company  to  operate  in  a  city  and  fixing 
rates,  construed  as  having  been  entered 
into  with  reference  to  the  inherent,  par- 
amount authority  of  the  city  to  assert 
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the  rigrht,  and  not  through  any  delega* 
tion  to  the  city  of  rate-fixing  power. 
I^'raverse  City  v.  Michigan  Railroad 
Commission  (Mich.)  168  N.  W.  481. 

Water  company  accepting  franchise 
from  city  is  fully  bound  by  Rev.  St  Mo. 
1909,  §  9081,  providing  for  fixing  water 
rates  by  council,  so  that  no  reduction  of 
rates  violates  obligation  of  contract. 
State  ex  rel.  St.  Joseph  Water  Co.  v. 
Eastin,  192  S.  W.  1006,  270  Mo.  193, 
I/.  R.  A.  1917D,  802. 

Contracts  fixing  telephone  rates  be- 
ing made  in  contemplation  of  the  state's 
power  of  regulation,  the  revision  of 
rates  by  the  Public  Service  Commission 
so  as  to  exceed  rates  fixed  by  ordinance 
does  not  impair  the  obligation  of  con- 
tracts. City  of  Pulton  v.  Public  Service 
Commission  of  Missouri  (Mo.)  204  S. 
W.  386. 

Const.  Mo.  art.  12,  §  20,  prohibiting 
the  General  Assembly  from  granting 
the  right  to  construct  and  operate  a 
street  railroad  without  consent  of  local 
authorities,  confers  no  special  authority 
upon  the  city  to  prescribe  terms,  con- 
ditions, and  passenger  fares  which 
would  not  be  subject  to  legislative  con- 
trol under  the  state's  police  power. 
Such  provision  neither  grants  nor  pro- 
hibits the  city  from  admitting  upon 
terms  and  conditions  including  fixed 
fares,  which  power  is  incidental  to  the 
power  to  withhold  consent,  and  a  city 
so  contracting  acts  under  its  general 
reserved  powers  subject  to  the  public 
policy  of  the  state;  and  a  city  ordi- 
nance authorizing  construction  and 
operation  of  a  street  railroad  and  fix- 
ing fares  was  subject  to  the  unexerted 
power  of  the  Legislature,  now  dele- 
gated to  the  Public  Service  Commission, 
to  regulate  and  displace  such  rates,  sub- 
ject to  judicial  review.  City  of  St. 
Louis  V.  Public  Service  Commission  of 
Missouri  (Mo.)  207  S.  W.  799;  Same 
V.  Public  Service  Commission,  Id.  805. 

Since  Legislature  did  not,  by  Rev. 
Codes  Mont.  §  3259,  pars.  63,  73,  sur- 
render fully  to  cities  distinctly  govern- 
mental function  of  regulating  rates  of 
public  utilities,  I^ws  1913,  c.  52,  creat- 
ing Public  Utilities  Commission,  and 
conferring  upon  it  exclusive  authority 
to  regulate  rates,  cannot  be  said  to  im- 
pair obligation  of  existing  contract  be- 
tween gas  company  and  city,  fixing 
minimum  rates.  State  v.  BiUings  Gas 
Co.  (Mont.)  173  P.  799. 

When  traction  company  organized 
under  General  Traction  Act,  accepts 
ordinance  granting  location  of  tracks, 
regulation  of  fares  therein,  if  lawful, 
constitutes  contract,  and  board  of  pub- 
lic utility  commissioners  cannot  impose 
an  additional  burden  in  violation  there- 
of. Where  the  ordinance  contained  re- 
striction that  fare  in  stated  territory 
should  be  no  more  than  five  cents,  the 
contract  is  binding  and  cannot  be  im- 
paired, though  the  territory  is  partly 
outside  corporate  limits.  Atlantic 
Coast  Electric  Ry.  Co.  v.  Board  of  Pub- 
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lie  Utility  Com'rs  (N.  J.  Sup.)  99  A. 
395. 

Where  a  street  railway .  was  bong 
run  at  a  loss,  the  public  utility  com- 
missioners under  Act  N.  J.  April  21, 
1911  (P.  L.  p.  379)  S  17(b),  should  have 
granted  a  request  to  raise  the  fare  from 
five  to  six  cents,  although  there  were 
local  contracts  with  municipalities 
through  which  it  ran.  Northampton, 
Easton  &  Washington  Traction  Co.  v. 
Board  of  Public  Utility  Com'rs  (N.  J. 
Sup.)  102  A.  930. 

Under  Const  N.  Y.  art.  3,  §  18, 
providing  for  consent  of  property  own- 
ers and  local  authorities  to  the  construc- 
tion and  operation  of  street  railroads., 
where  such  consent  was  based  upon  a 
stipulated  maximum  fare,  tie  public 
service  commission  is  without  jurisdic- 
tion over  the  subject-matter  of  chang- 
ing such  rate,  and  the  law  does  not  at- 
tempt to  give  it  such  authority.  Quin- 
by  Yi  Public  Service  Commission  of 
State  of  New  York  for  Second  Dist, 
119  N.  E.  433,  223  N.  Y.  2-W,  reversing 
order  (Sup.)  169  N.  Y.  S.  1109.  which 
affirmed  (Sup.)  169  N.  Y.  S.  976,  102 
Misc.  Rep.  357. 

Contention  'that  contract  to  light 
streets  of  a  city  at  a  certain  price  per 
lamp  had  been  dissolved  by  Laws  N. 
Y.  1905,  c.  736.  fixing  the  price  of  gas 
furnished  to  it,  would  be  open  to  charge 
of  violating  Const  U.  S.  art.  1,  {  10, 
against  impairment  of  contract  obli- 
gations. Kings  County  Lighting  CJo.  v. 
City  of  New  York  (Sup.)  162  N.  Y.  S. 
581,  176  App.  Div.  175. 

The  Ohio  statutes  creating  the  Public 
Utilities  Commission  and  defining  its 
powers  do  not  authorize  commission  to 
change  rates  fixed  by  valid  contracts 
made  by  a  public  utility  with  a  munic- 
ipality exercising  powers  clearly  con- 
ferred upon  it.  Interurban  Ry.  &  Ter- 
minal Co.  V.  PubUc  Utilities  Commis- 
sion (Ohio)  120  N.  E.  831;  Mahoning 
&  Shenango  Ry.  &  Light  Co.  v.  Same, 
Id.  835;  Toledo,  Bowling  Green  & 
Southern  Traction  Co.  v.  Same,  Id. 

A  rate  contract  between  a  city  a^^  * 
gas  company,  which  is  made  in  full  com- 
pliance with  authority  expressly  co"" 
ferred,  is  protected  from  impairment. 
City  of  Cincinnati  v.  Public  tH^^^ 
Commission  (Ohio)  121  N.  E.  688.     . 

The  fact  that  a  telephone  comP*^y  * 
city  franchise,  limiting  rates  to  be 
charged,  was  made  prior  to  the  «^*^ 
ment  of  the  Public  Utility  Act,  and  be- 
fore the  state  attempted  to  reg^l*|* 
such   rates,    does   not  debar  the    ^^l 


from    increasing   the    rates   becaase 


ot 


prohibition  of  impairment  of  con  tracts. 
City  of  Woodbum  v.  Public  Service 
Commission  of  Oregon  (Or.)  161 1*-  ^^' 
Order  of  Public  Service  Commissi^^' 
changing  rate  of  fare  provided  lot  ^ 
franchise  granted  street  railway  "^ 
city,  is  not  void  for  impairment  of  co°' 
tract  rights,  as  the  state,  having  g^J*?^' 
ed  franchise  through  the  city  »^  ^ 
agent,  has  right  to  change  the  P^^' 
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cJons  thereof  through  its  representative, 
the  Public  Service  GommisBion.  City 
of  Portland  v.  Pu"blic  Service  (Commis- 
sion of  Oregon  (Or.)  173  P.  1178. 

Since  Const  Utah,  art  12,  §  8,  pro- 
viding no  law  shall  grant  the  right  to 
operate  a  street  railway  within  a  city 
without  its  consent,  does  not  in  express 
terms  delegate  power  to  fix  rates,  a 
franchise  ordinance  fixing  rates,  accept- 
ed by  a  street  railway  company,  al- 
though it  constitutes  a  binding  contract 
between  the  parties,  is  subject  to  the 
rate-making  power  of  the  state.  Salt 
Lake  City  v.  Utah  Light  &  Traction 
Co.  (Utah)  173  P.  556. 

Public  Service  Commission  Law 
Wash.  §§  9,  53,  does  not  authorize  com- 
mission to  increase  the  fares  which  may 
be  charged  by  street  railroad  within 
city  limits  to  more  than  five  cents,  al- 
though company's  income  is  not  suffi- 
cient to  pay  reasonable  return  and  pro- 
vide an  adequate  and  sufiicient  service, 
in  view  of  sections  25  and  112.  State 
V.  Public  Service  Commission  of  Wash- 
ington (Wash.)   172  r.  890. 

138.  Ordfnances^-Individuals  cannot 
abridge  the  police  power  by  contracts 
made  under  an  ordinance  subject  to  re- 
vision under  such  power.  City  of  Ful- 
ton V.  Public  Service  Commission  of* 
Missouri   (Mo.)  204  S.  W.  386. 

141.  Alteration  of  character  or  terri- 
toriaf  limits.— Priv.  Acts  Tenn.  1915,  c. 
477,  placing  certain  territory  claimed  by 
Putnam  county  within  White  county, 
is  not  invalid  as  impairing  obligation  of 
contracts.  Putnam  County  v.  White 
County   (Tenn.)  203  S.  W.  334. 

144.  Levy  and  collection  of  taxes.— 

One  purchasing  from  a  county  tax  sale 
certificates  after  the  amendment  of 
1915  (Laws  N.  M.  1915,  c.  78)  to  Code 
N.  M.  1915,  §  5502,  which  allowed  sale 
of  certificates  for  sum  less  than  total 
amount  of  the  taxes,  interest,  etc.,  must 
trace  all  title  through  the  amendment, 
and  as  such  sale  was  optional  with 
county,  there  was  no.  impairment  of 
contract.  Glen  Inv.  Co.  v.  Romero  (C. 
C.  A.)  254  F.  239. 

Where,  by  contract  between  city  and 
corporation  organized  under  the  New 
York  General  Railroad  Law,  they 
agreed  that  the  city  council  should  join 
in  application  to  the  Legislature  to  ex- 
empt the  corporation  from  taxation  on 
an  amount  in  excess  of  its  capital  stocky 
Laws  N.  Y.  1853,  c.  402,  providing  that 
the  property  should  be  assessed  as 
agreed  by  the  contract,  was  based  on 
no  consideration  to  the  state,  and  did 
not  make  the  state  a  party,  nor  create 
a  n^w  contract  between  the  state  and 
the  railroad  company,  and  hence  the  re- 
peal of  such  statute  by  Laws  N.  Y. 
1900,  c.  201,  did  not  impair  obligation 
of  contract.  People  ex  rel.  New  York 
Cent.  &  H.  R.  R.  Co.  v.  Mealy,  120  N. 
E.  155,  224  N.  Y.  187. 

Code  Va.  1904,  {  508,  as  amended  by 
Acts  1916,  c.  491,  §  1,  subsec.  2,  held 


not  invalid  as  impairing  obligation  of 
a  contract.  Commonwealth  v.  United 
Cigarette  Mach.  Co.  (Va.)  92  S.  E. 
901. 

153.  Rights  and  remedies  of  creditors 
—Diverting  fund  created  for  particular 
purposes.— The  removal  by  the  South 
Carolina  Dispensary  Commission  under 
Act  S.  C.  Feb.  23,  1910,  of  funds  in 
the  hands  of  county  dispensaries  due 
to  a  corporation  indebted  to  the  sfate, 
does  not  impair  contract  obligations, 
though  the  state  has  not  consented  to 
be  sued.  Carolina  Glass  Co.  v.  State 
of  South  Carolina,  36  S.  Ct.  293,  240 
U.  S.  305,  60  L.  Ed.  658,  afiilrming 
judgments  69  S.  E.  391,  87  S.  C.  270 
and  Same  v.  Murray  (D.  C.)  197  F.  392, 
reversing  judgment  206  F.  635,  124  C. 
C.  A.  423. 

Sinking  Fund  Act  N.  J.  1917,  is  not 
unconstitutional  as  impairing  the  obli- 
gation of  the  city's  contract  with  bond- 
holders. Inhabitants  of  City  of  Plain- 
field  V.  Commissioner  of  Municipal  Ac- 
counts (N.  J.  Sup.)  105  A.  457. 

156.  —  Levy  and  collection  of  taxes 
and  special  assessments.— Ky.  St.  1894, 
S  4131,  as  amended  in  1906  (Acts  1906, 
c.  22,  art.  8,  §  3),  as  to  collectors  of 
taxes,  held  to  impair  obligation  of  con- 
tracts, as  applied  to  a  county  endeav- 
oring to  avoid  payment  of  its  adjudi- 
cated indebtedness.  Hendrickson  v. 
Apperson.  38  S.  Ct.  44,  245  U.  S.  105, 
62  L.  Ed.  178,  affirming  judgment  238 
F.  473,  151  C.  C.  A.  409;  Same  v. 
Creager,  38  S.  Ct.  46,  245  U.  S.  115,  62 
L.  Ed.  185,  affirming  judgment  Same  v. 
Apperson,  238  F.  473,  151  C.  C.  A. 
40J). 

To  construe  Laws  N.  Y.  1898,  c.  315, 
and  Laws  1904,  c.  620,  as  depriving  the 
commissioners  of  sewerage  for  certain 
wards  in  the  city  of  Rochester  of  the 
power  to  levy  additional  assessments 
to  pay  bonds  theretofore  issued  by 
them  under  Laws  1892,  c.  603,  would 
impair  the  obligation  of  the  contract 
involved  in  the  bonds.  People  ex  rel. 
Equitable  Life  Assur.  Soc.  of  United 
States. V.  Pierce  (Sup.)  171  N.  Y.  S. 
772. 

158.  —  Regulating  actions  and  pro- 
ceedings therein.— Rev.  St.  Mo.  1909,  § 
9848,  requiring  notice  to  be  lodged  with 
city  comptroller  within  ten  days  after 
institution  of  suits  to  enforce  special 
tax  bills,  construed  retroactively  to  ap- 
ply to  tax  bills  issued  February  27, 
1908,  would  impair  obligation  of  con- 
tracts. Ruecking  Const.  Co.  v.  With- 
nell,  191  S.  W.  685.  269  Mo.  546. 

159.  — ..  Alteration  or  dissolution  of 
municipality^-The  obligation  of  a  con- 
tract between  the  city  of  Duluth  and 
a  surety  company,  under  a  bond  exe- 
cuted to  those  furnishing  labor  and  ma- 
terial to  a  contractor,  continued  after 
the  adoption  of  the  new  charter,  which 
became  effective  January  2,  1913;  the 
repeal  of  the  old  charter  affecting  the 
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remedy  only,  and  not  impairing  the  ob- 
ligation. Standard  Salt  &  Cement  Go. 
V.  National  Surety  Co.  (Minn.)  158  N. 
W.  802. 

Act  Pa.  May  6,  1915  (P.  L.  2JjO,  272), 
relating  to  indebtedness  of  cities  con- 
solidated under  Act  Pa.  Feb.  7,  1906 
(P.  Lr.  7),  and  Act  Pa.  April  28,  1903 
(P.  L.  332),  do  not  impair  obligation 
of  contract.  Moore  v.  City  of  Pitts- 
burgh, 08  A.  1037,  254  Pa.  185. 

(D)  PubUc  officers 

161.  Abolishing   offloo  and   abridging 

term^-The  incumbent  of  an  office  has 
no  vested  interest  in  the  term,  fees,  or 
emoluments  thereof.  Johnston  ▼. 
Beeves  &  Co.  (Miss.)  72  So.  925. 

An  office  is  not  a  contract.     Id. 

While  a  justice  of  the  peace  has  no 
vested  right  in  his  office,  he  has  a  prop- 
erty right  therein.  State  v,  Kerby,  189 
S.  W.  859,  136  Tenn.  386. 

There  is  no  vested  right  to  a  munic- 
ipal office.  Bootcn  v.  Pinson  (W.  Va.) 
89  S.  E.  985,' L.  R.  A.  1917A,  1244. 

162.  Changing  functions  and  reducing 
compen8ation.^Register  of  deeds  held 
not  entitled  on  theory  of  vested  interest 
in  excess  fees  under  Gen.  St.  Kan.  1909, 
§  3670,  to  claim  all  such  fees  upon 
change  in  mode  of  payment  by  Laws 
Kan.  1913,  c.  197.  Board  of  Com'rs  of 
Cloud  County  v.  Ott,  161  P.  629,  99 
Kan.  216,  affirming  judgment  on  rehear- 
ing 157  P.  1170,  99  Kan.  216. 

165.  Right  to  compensation  for  serv- 
ices renderedd— If  the  state  could  de- 
prive an  officer  of  the  salary  of  his 
office  by  refusing  to  make  appropriation 
therefor,  it  would  impair  its  direct 
obligation.  O'Neil  v.  State,  119  N.  B. 
95,  223  N.  Y.  40,  affirm-ing  judgment 
163  N.  Y.  S.  1125,  177  App.  Div.  941. 

(E)  Legislative  control  of  franchises  and 
of  private  corporations 

169.  Nature  of  corporate  charter  and 
other  franchises^— When  the  Legisla- 
ture grants  a  franchise,  privilege,  or 
exemption  to  a  corporation,  either  by 
special  incorporating  act  or  other  leg- 
islation, followed  by  action  of  the  cor- 
poration in  reliance  thereon,  it  con- 
stitutes a  contract  based  on  valuable 
consideration,  the  obligation  of  which 
cannot  be  impaired  by  subsequent  leg- 
islation. People  ex  rel.  New  York 
Cent.  &  H.  R.  R.  Co.  v.  Mealy,  120  N. 
B.  155,  224  N.  Y.  187. 

Granting  franchise  is  in  nature  of 
contract,  protected  by  federal  Constitu- 
tion as  such,  and  cannot  be  altered  or 
amended  during  its  life  by  grantor  to 
detriment  of  grantee.  Pacific  Tele- 
phone &  Telegraph  Co.  v.  City  of  Ev- 
erett, 166  P.  650,  97  Wash.  259;  Ev- 
erett Ry.,  Light  &  Water  Co.  v.  Same, 
166  P.  655,  97  Wash.  698;  Puget  Sound 
Independent  Telephone  Co.  v.  Same, 
166  P.  055,  97  Wash.  699. 

Municipalities  may  enter  into  agree- 
ments   with    common    carriers    which 
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shall  have  the  same  binding  force  u 
though  between  individuals,  and  sodi 
contracts  may  not  be  lawfully  chasfed 
by  one  party  without  the  consent  of 
the  other.  City  of  Superior  t.  Dnlutii 
St.  Ry.  Co.,  165  N.  W.  1081, 166  Wis, 
487. 

170.  —  Bank  charters^Evidence 
held  to  support  a  finding  that  a  8p^ 
dal  act,  providing  for  incorporatioa  of 
a  banking  association,  was  not  accept- 
ed so  as  to  become  a  contract  not  sub- 
ject to  impairment,  prior  to  April  18, 
1876,  the  date  of  the  provision  of  the 
Constitution  prohibiting  the  formatioii 
of  such  corporations.  Such  special  act 
did  not  itself  become  a  contract,  anlesB 
accepted,  and  hence  was  repealed  by 
Const  Tex.  April  18,  1876,  art  16,  i 
16,  prohibiting  creation  of  banking  cor- 
porations. Davis  V.  Allison  (Tex.  Cir. 
App.)  189  S.  W.  968. 

172.  — -  Telephone,  telegraph,  gai, 
and  eieotrio  franchises.— Where  an  or- 
dinance has,  by  acceptance  by  the  gran- 
tee thereunder,  become  a  contract  be- 
tween the  grantee  and  the  dty,  the 
latter,  by  the  passage  of  a  later  or- 
dinance, cannot  impair  the  obligation 
of  such  contract.     City  of  Springfield 

*  v.  Interstate  Independent  Telephone 
&  Telegraph  Co..  201  III.  App.  227, 
judgment  affirmed  116  N.  E.  631,  279 
Dl.  324. 

A  franchise  from  a  town  to  fnmish 
its  inhabitants  with  electric  light  for 
public  or  private  use,  as  soon  aa  ac- 
cepted by  party  to  whom  it  is  granted, 
becomes  a  "contract"  between  town  and 
Jiimself,  entitled  to  protection  nnder 
the  Constitution.  Kennon  v.  Hilbarn 
(La.)  80  So.  224. 

Under  Laws  Minn.  1915,  c.  152,  uid 
section  15  thereof,  no  private  proprie- 
tary right  vested  in  a  village  by  terms 
of  franchise  issued  by  its  council  was 
impaired  by  written  declaration  of  sur- 
render tendered  by  telephone  company 
to  village  clerk  for  filing  pursuant  to 
section  15.  State  v.  Holm  (Minn.)  1^ 
N.  W.  989. 

Where  the  right  to  lay  electrical  con- 
ductors under  city  streets  was  aban- 
doned by  nonuser,  the  city's  revocation 
of  such  permission  did  not  impair  a 
contract  obligation.  New  York  Elec- 
tric Lines  Co.  v.  Gaynor,  113  N.  B.  51^ 
218  N.  Y.  417,  affirming  judgment  Iw 
N.  Y.  S.  244,  167  App.  Div.  314. 

173.  Ralfroads^No      contract 

rights  to  occupy  city  sidewalk  with  a 
spur  track  can  be  implied  from  resolu- 
tion of  aldermen,  after  construction 
of  road,  granting  permission  to.  oc- 
cupy the  sidewalk  without  any  contract 
as  to  time.  Seaboard  Air  Line  By-  J' 
City  of  Raleigh,  37  S.  Ct.  8.  242  U.  b. 
15,  61  L.  Ed,  121,  affirming  decree  {P- 
C.)  219  F.  573. 

Grant  by  resolution  of  right  to  con- 
struct and  operate  electric  railway  ^ 
highway   without   specifying  any  *}"!* 
of  time,  held  not  a  mere  revocable  nj 
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but  a  contract ,  protected  against  ter- 
mination by  county  commissioners  by 
Const,  art.  1,  §  10.  Northern  Ohio 
Traction  &  Light  Co.  v.  State  of  Ohio 
ex  rel.  Pontius,  38  S.  Ot.  196,  245  U. 
S.  574,  62  L.  Ed.  481,  reversing  judg- 
ment State  ▼.  Northern  Ohio  Traction 
&  Light  Co.,  114  N.  E.  53,  93  Ohio 
St.  466. 

174.  —  Water,  dam,  canai,  navi- 
gation, and  gas  franchfsesd— Riparian 
lands  or  rights  acquired  by  power  com- 
pany held  property  acquired  under  its 
charter,  and  not  contract  rights  ex- 
pressed or  implied  in  the  grant  of  the 
charter.  Sears  y.  City  of  Akron,  38 
S.  Ct.  245,  246  U.  S.  242,  62  L.  Ed. 
688. 

An  ordinance  granting  a  franchise 
to  a  water  company  for  20  years,  and 
agreeing  to  pay  a  yearly  sum  for  fire 
hydrants,  *  and  also  before  or  at  the 
end  of  the  term  to  buy  the  waterworks 
at  appraised  value,  or  to  extend  the 
company's  "rights  and  privileges**  for 
20  years,  constituted  a  contract,  bind- 
ing the  city  to  either  buy  or  extend, 
which  was  protected  from  impairment 
by  the  federal  Constitution.  Ashland 
Waterworks  Co.  v.  City  of  Ashland  (C. 
C.  A.)  251  F.  492. 

State's  grant,  resulting  from  city's 
acceptance  of  state's  offer  to  permit 
use  of  highways  for  water  pipe  line, 
constituted  contract,  property  right  in 
which  is  protected  by  federal  Constitu- 
tion; extent  of  right  being  measured  by 
purpose  of  grant.  City  of  Beverly 
Hills  V.  City  of  Los  Angeles  (Cal.)  165 
P.  924. 

178.  Reservation  of  power  to  alter 
or  amend  charter,  franchise,  or  grant. 

— Ky.  St.  §  679,  construed  as  applying 
to  certificates  issued  prior  to  its  adop- 
tion, held  not  to  impair  the  obligation 
of  contract,  since  special  charter  of 
defendant  association  (Laws  Ky.  1879- 
80,  c.  726,  amended  by  Laws  Ky.  1887- 
88,  c.  1326),  by  section  8,  reserves  the 
power  of  amendment.  Supreme  Coun- 
cil Catholic  Knights  of  America  v. 
Fenwick,  183  S.  W.  906,  169  Ky.  269. 

Grants  of  franchises  to  public  serv- 
ice corporations  are  made  and  accept- 
ed in  subordination  to  the  police  power 
of  the  state,  which  cannot  be  bargained 
away  by  the  Legislature.  ^  Jenkins  Tp. 
v.  Public  Service  Commission,  65  Pa. 
Super.  Ct.  122. 

A  revocable  license  to  operate  jit- 
neys upon  streets  of  city  is  not  a  con- 
tract which  vests  rights  protected  by 
constitutional  prohibition  against  im- 
pairment of  contracts.  Peters  v.  City 
of  San  Antonio  (Tex.  Civ.  App.)  195 
S.  W.  989. 

180.  —  Extent  of  power  in  general. 

— Corporate  charters  may  be  altered 
or  repealed,  by  Const,  art  8,  §  1, 
though  under  guise  of  amendment  Leg- 
islature may  not  impair  object  of  grant, 
right  of  corporation  to  transact  busi- 
ness, but  may  qualify  it  by  reasonable 
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restrictions.  People  v.  Beakes  Dairy 
Co.,  119  N.  B.  115,  222  N.  Y.  416,  af- 
firming judgment  166  N.  Y.  S.  209,  179 
App.  Div.  942. 

181.  — —  Repeal  or  forfeiture  of 
charter  or  franchise,  and  dissolution  of 
corporationd— If  adoption  of  plan  of 
water  power  development  vested  in 
power  company  preferential  right  to 
appropriate  property  thereby  embraced, 
the  state  under  Const.  Ohio,  art.  13,  { 
2,  retained  the  power  to  revoke  the 
right  to  appropriate  such  property  un- 
til acted  upon.  Sears  v.  City  of 
Akron,  38  S.  Ct.  245,  246  U.  S.  242, 
62  L.  Ed.  688. 

183.  — -  Regulating  conduct  of  busi- 
ness in  generald— Agricultural  Law  N. 
Y.  §  55,  as  added  by  Laws  N.  Y.  1913, 
c.  408,  and  amended  by  Laws  N.  Y. 
1915,  c.  651,  as  to  licensing  milk-gath- 
ering stations,  as  applied  to  domestic 
corporation  merely  means  it  cannot 
continue  business  of  purchasing  milk, 
unless  it  satisfies  commissioner  of  ag- 
riculture it  is  solvent  or  gives  bond  or 
other  security,  and  is  constitutional  as 
exercise  of  power  to  amend  corporate 
charters.  People  v.  Beakes  Dairy  Co., 
119  N.  B.  115,  222  N.  Y.  416,  affirming 
judgment  166  N.  Y.  S.  209,  179  App. 
Div.  942. 

184. Regulation    of    rates    and 

charges.— Requirement  of  Laws  N.  J. 
1912,  p.  235,  that  street  railways  grant 
transportation  to  city  detectives,  held 
not  an  arbitrary  exercise  of  poUce  pow- 
er, where  charter  of  street  railway 
company  in  question  was,  under  Const. 
N.  J.  art.  4,  §  7,  par.  11,  and  Laws 
N.  J.  1846,  p.  17,  subject  to  alteration 
by  Legislature.  Sutton  v.  State  of  New 
Jersey,  37  S.  Ct.  508,  244  U.  S.  258, 
61  L.  Ed.  1117,  affirming  judgments 
State  V.  Sutton,  94.  A.  .788,  87  N.  J. 
Law,  192,  and  Same  v.  Mihm,  94  A. 
789,  87  N.  J.  Law,  332. 

The  exercise  by  the  state  of  the 
power  reserved  in  its  Constitution  to 
regulate  the  rental  charges  for  the  dis- 
tribution of  water  after  the  execution 
of  a  rental  contract  does  not  impair 
the  obligation  of  the  contract  within 
the  meaning  of  the  federal  Constitu- 
tion. Limoneira  Co.  v.  Railroad  Com- 
mission of  California  (Cal.)  162  P. 
1033. 

In  Idaho  no  authority  exists  to  enter 
into  contracts  which  wiU  in  any  man- 
ner abridge  the  state's  power  to  reg- 
ulate rates  of  public  utilities.  Sand- 
point  Water  &  Light  Co.  v.  City  of 
pandpoint  (Idaho)   173  P.  972. 

Where,  by  a  special  ordinance,  the 
right  was  granted  to  a  telephone  com- 
pany to  use  streets  and  alleys  for  the 
erection  of  its  poles  and  wires,  and  it 
was  provided  therein  that  the  right  of 
the  grantee  thereunder  should  be  sub- 
ject to  future  police  regulation,  held, 
that  the  rental  for  poles  occupied  by 
the  company,  provided  for  by  a  subse- 
quent ordinance,  could  not  be  collected, 
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as  such  ordinance  was  not  a  police  reg- 
ulation, and  to  allow  the  collection  of 
such  rental  would  be  to  impair  the 
obligation  of  the  telephone  company's 
contract.  City  of  Springfield  v.  Inter- 
state Independent  Telephone  &  Tele- 
graph Co.,  201  lU.  App.  227,  judgment 
affirmed  116  N.  B.  631,  279  HI.  324. 

Canadian  Dominion  Parliament  not 
being  bound  by  written  constitution, 
and  power  to  repeal  or  amend  every 
act  being  reserved  by  Rev.  St.  Cana- 
da, c.  1,  §  47,  rate  of  assessment  of 
•beneficiary  society  chartered  by  Do- 
minion may  be  changed  by  amendment 
of  charter  by  Dominion  Parliament,  ir- 
respective of  whether  power  was  ex- 
pressly reserved  by  tlie  beneficiary  so^ 
ciety,  in  contract  with  certificate  hold- 
ers, to  change  assessment  rates.  Mc- 
Clement  v.  Supreme  Court,  I.  O.  P., 
119  N.  E.  99,  222  N.  Y.  470,  affirming 
judgment  154  N.  Y.  S.  700,  169  App. 
Div.  77,  which  reverses  (Sup.)  152  N. 
Y.  S.  136,  88  Misc.  Rep.  475. 

Under  Public  Service  Commission 
Law  N.  Y.  §§  2,  3,  5,  and  49,  the  com- 
mission of  the  Second  district  has  gen- 
eral jurisdiction  to  regulate  equitably 
fares  to  be  charged  by  street  railways 
for  transportation  within  ^the  city  of 
Rochester,  even  where  the  Legislature 
had  fixed  the  maximum  rate,  as  under 
Railroad  Law  N.  Y.  §  181,  reserving 
power  to  change  the  same.  Quinby  v. 
Public  Service  Commission  of  State  of 
New  York  for  Second  Dist.,  119  N.  E. 
433,  223  N.  Y.  244,  reversing  order 
(Sup.)  169  N.  Y.  S.  1109,  which  af- 
firmed (Sup.)  169  N.  Y.  S.  976,  102 
Misc.  Rep.  357. 

187. Creation    of    fiabflitfes    or 

additional  burdens  in  generald— The  res- 
ervation of  amendment  by  the  state  in 
granting  a  franchise  does  not  author- 
ize the  state  ^fter  acceptance  of  fran- 
chise has  ripened  into  property  rights 
to  deprive  franchise  holder  of  benefits 
obtained  or  impose  additional  burdens 
without  compensation.  People  v.  Inter- 
national Bridge  Co.,  119  N.  E.  351,  223 
N.  Y.  137,  affirming  judgment  165  N.  Y. 
B.  1104,  179  App.  Div.  950. 

189. Right  to  exclusive  franchise. 

— Contract  rights  of  power  company 
under  charter  held  subject  to  state's 
power  to  amend  or  repeal  as  provided 
in  Const.  Ohio,  art.  13,  §  2,  and  if  nec- 
essary Act  May  17,  1911  (102  Ohio 
Laws,  p.  175),  authorizing  city  to  ap- 
propriate water,  will  be  treated  as  an 
amendment  making  company's  right 
subject  to  those"  of  the  city.  Sears  v. 
City  of  Akron.  38  S.  Ct.  245,  246  U. 
S.  242,  62  L.  Ed.  688. 

190. Payment     of     taxee^-The 

Corporation  Excise  Tax  Law  of  West 
Virginia  of  May  24,  1915,  held  not  un- 
constitutional, as  impairing  the  obli- 
gations of  the  contracts  created  by  the 
charters  of  domestic  corporations,  in 
view  of  Code  W.  Va.  1913,  c.  53,  §  8 
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(sec.  2841).    Baldwin  Tool  'Work.i  t. 
Blue  (D.  0.)  240  F.  202. 

193.  —  Rights  of  credlton,  ■en* 
bers,  and  stockholderSd— Acts  Ark. 
1913,  p.  462,  providing  for  organizadon 
and  control  of  banks  and  liability  of 
stockholders,  construed  as  haying  re- 
troactive operation,  is  not  unconstita- 
tional  in  view  of  Const  Ark.  art  12, 
I  6,  permitting  General  Assembly  to 
alter  or  revoke  corporation  charters. 
Davis  V.  Moore  (Ark.)  197  S.  W.  295. 

Laws  Miss.  1914,  c.  124,  |  59.  in 
increasing  liability  of  stockholders  of 
banks  to  depositors  as  to  deposits  sub- 
sequently made,  does  not  impair  obli- 
gation of  contracts,  where  power  to 
amend  charters  is  reserved,  because  li- 
ability of  stockholder  does  not  accrue 
until  deposit  is  made.  Pate  ?.  Bank 
of  Newton,  77  So.  601, 116  Miss.  668. 

205.  Right  to  exclusive  tixerdsa  of 
franchise— Water,  iight,  and  gas  eoa- 
pan  ieSd— Under  Gen.  Code  Ohio  1910. 
S  10128,  corporation  organized  to  con- 
struct and  operate  power  system  held 
to  have  no  contract  right  protected  bj 
Const.  U.  S.  art.  1,  §  10,  to  have  wa- 
ter available  for  development  undimin- 
ished. Sears  v.  City  of  Akron,  38  S. 
Ct.  245.  246  U.  S.  242,  62  L.  Ed.  688. 

206.  Regulation  of  charges  and  tolls. 
—Legislative  control  of  municipal  con- 
tracts with  public  utility  companies,  see 
note  132,  ante. 

State's  right  to  regulate  rates,  in  ab- 
sence of  constitutional  limitations,  may 
be  suspended  for  a  limited  time  by  a 
valid  contract  authorized  by  supreme 
legislative  branch,  though  when  such 
contract  is  relied  upon  it  must  appear 
that  authority  was  clearly  and  unmis- 
takably granted.  Sandpoint  Water  & 
Light  Co.  V.  City  of  Sandpoint  (Idaho) 
173  P.  972. 

Under  Code  Iowa,  §  1619,  and  Code 
Supp.  Iowa  1913,  §§  725,  776,  change  of 
rates  specified  in  franchise  to  main- 
tain heating  plant  held  not  to  impair 
obligation  of  contract.  Iowa  By.  & 
Light  Co.  V.  Jones  Auto  Co.  (Iowa)  164 
N.  W.  780. 

2i0. RaliroadSw-^The     obligation 

of  the  franchise  contract  for  a  line  of 
a  street  railway  company,  fixing  the 
fare  on  such  line  at  five  cents  without 
transfer,  is  impaired,  in  the  case  of  a 
continuous  trip  beginning  on  a  non- 
franchise  line  and  extending  oyer  it 
and  a  franchise  line,  by  an  ordinance 
requiring  all  such  service  for  fire  cents. 
Detroit  United  Ry.  Co.  v.  City  of  De- 
troit, 39  S.  Ct.  151,  63  L.  Ed.  — • 

Construction  of  ordinance  of  city  of 
Montgomery  requiring  traction  compa- 
ny to  furnish  free  transportation  to  po- 
lice officers  when  in  uniform,  construed 
to  entitle  a  plain  clothes  man  wearing 
only  the  badge  prescribed  by  lus  su- 
perior to  free  transportation,  did  not 
abrogate  any  contract  right  secured  by 
state,  contrary  to  Const.  Ala.  I901f  i 
22,  or  Const  U.  S.  art  1,  §  10.  Mont- 
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gomery  Light  &  Traction  Go.  v.  Avaut 
(Ala.)  SO  So.  497. 

Chicago  Code  1911,  S  2171,  authoriz- 
ing an  hour  in  which  to  use  a  transfer, 
in  violation  of  Chicago  ordinance  of 
1907,  held  invalid,  as  impairing  contract 
rights.  City  of  Chicago  v.  Chicago 
City  Ry.  Co.,  Ill  N.  E.  983,  272  111. 
245. 

The  New  Jersey  General  Railroad 
Law,  requiring  secretary  to  Governor 
to  be  carried  free,  is  unconstitutional 
as  to  railroads  operating  under  special 
charters  previously  granted  containing 
no  such  provision.  Pennsylvania  R.  Co. 
v.  Herrmann  (N.  J.  Err.  &  App.)  99  A. 
404,  reversing  judgment  (Sup.)  96  A. 
665.  88  N.  J.  Law,  526. 

General  Railroad  Law  (3  Comp.  St 
N.  J.  1910,  p.  4240)  S  40,  requiring  that 
clerk  of  Supreme  Court  be  carried  free 
of  charge,- is  not  within  the  police  pow- 
er and  unconstitutional  as  to  any  rail- 
road under  no  contract  obligation  to 
perform  that  duty.  Pennsylvania  R. 
Co.  V.  Gebhardt,  103  A.  694,  90  N.  J. 
Law,  36. 

212.  -— ^  Water  and  gas^— Rate  regu- 
lation being  a  matter  of  police  power, 
the  terms  and  conditions  upon  which  a 
gas  and  electric  company  are  allowed 
to  use  the  streets  of  a  municipality  may 
be  modified  without  impairing  the  ob- 
ligation of  a  contract  within  the  con- 
stitutional provision.  People  ex  rel. 
Village  of  South  Glens  Falls  v.  Public 
Service  Commission  of  New  York  for 
Second  Dist,  121  N.  E.  777,  225  N.  Y. 
216. 

Order  of  Corporation  Commission,  es- 
tablishing gas  rates  in  a  dty,  is  not  in 
violation  of  Const.  Okl.  art.  13,  S  15, 
Const.  U.  S.  art.  1,  S  10,  prohibiting 
impairment  of  contracts.  City  of  Paw- 
huska  V.  Pawhuska  Oil  &  Gas  Co. 
(Okl.)  166  P.  1058. 

216.  RegifrlatloB  of  franchise  and  of 
corporate  affairs  and  business  in  gen- 
eral.—Const  Cal.  art.  12,  §  23,  St  1913, 
p.  84,  and  the  Public  Utilities  Act  as 
to  regulation  of  pubUc  utilities,  if  not 
restricted  to  properties  in  fact  devoted 
to  public  use,  would  impair  obligation 
of  contracts.  Allen  v.  Railroad  Com- 
mission of  California  (Cal.)  175  P.  466. 

As  police  power  is  always  reserved, 
regulation  of  public  service  corporation 
chartered  by  state  or  receiving  fran- 
chises from  municipality  is  not  an  im- 
pairment of  obligation  of  contract. 
Winfipld  V.  Public  Service  Commission 
of  Indiana  (Ind.)  118  N.  E.  531. 

Burns'  Ann.  St  Ind.  1914,  §  10052t3, 
prohibiting  license  for  duplication  of 
service  of  public  utility,  in  the  absence 
of  certificate  of  public  necessity,  is  not 
invalid  as  impairing  obligation  of  con- 
tracts. Farmers*  &  Merchants'  Co-op. 
Telephone  Co.,  Boswell,  Ind.,  v.  Boswell 
Telephone  Co.  (Ind.)  119  N.  E.  513. 

Grants  of  franchises  to  public  service 
corporations  are  made  and  accepted  in 
subordination  to  the  police  power  of 


the  state,  which  cannot  be  bargained 
away  by  the  Legislature.  In  re  Relief 
Electric  light.  Heat  &  Power  Co.,  63 
Pa.  Super.  Ct.  1;  In  re  East  End  Elec- 
tric Light,  Heat  &  Power  Co.,  Id.  16. 

228.  Enlarging  or  restrloting  oorpo- 
rate  powers— Railroad  comp^nies^^The 
restriction  contained  in  Civ.  Code  CaL 
§  499,  as  it  existed  when  a  street  rail- 
road franchise  was  granted,  on  the  ex- 
tent to  which  two  corporations  might 
use  the  same  street  or  track,  was  a  re- 
striction on  the  power  to  grant  per- 
mission for  such  use,  which  could  be 
repealed  by  the  Legislature.  United 
Railroads  of  San  Francisco  v.  City  and 
County  of  San  Francisco  (D.  C.)  239  F. 
987. 

229.  —  Right  to  hold  and  method 
of  acquiring  land^— Laws  Miss.  1912,  c. 
162,  limiting  right  of  corporations  to 
hold  land,  and  impairing  existing  char- 
ter rights,  held  not  a  proper  exercise 
of  state's  police  power.  Southern 
Realty  Co.  v.  Tchula  Co-dperative 
Stores  (Miss.)  75  So.  121. 

Grant  by  state  to  corporation  of 
power  to  acquire  and  enjoy  realty  with- 
out Umit  as  to  value  and  quantity  was 
contract,  and  could  not  be  withdrawn 
by  Laws  Miss.  1912,  c.  162,  prohibit- 
ing corporations  from  acquiring  agri- 
cultural lands  in  MississippL     Id. 

231.  Imposing  additional  burdens  or 
changing  nature  of  burdons  assumed^— 
Laws  S.  D.  1909,  c.  245,  making  pub- 
lic corporation  liable  for  failure  to  ex- 
act statutory  bond  from  building  con- 
tractor, is  nel  unconstitutional  as  im- 
pairing rights  of  property  and  con- 
tract. Handelan  ▼.  Smee  School  Dist. 
No.  4  of  Wakpala  (S.  D.)  159  N.  W. 
888. 

232. Bridgee^Laws  N.  Y.  1915, 

c.  666,  adding  section  15a  to  Laws  N. 
X.  1857,  c.  753,  compelling  the  build- 
ing of  a  pathway  for  pedestrians  on 
bridge  built  by  corporation  under  Laws 
N.  Y.  1869,  c.  550,  {  6,  consolidating 
Canadian  corporation  organized  under 
St  20  Vict  c.  227,  held  not  to  impair 
the  obligation  of  contract.  People  v. 
International  Bridge  Co.,  119  N.  E.  351, 
223  N.  Y.  137,  affirming  judgment  165 
N.  Y.  S.  1104,  179  App.  Div.  950. 

236.  —  Pavement,  repair,  and 
oieaning  of  streets— The  federal  Su- 
preme Court  will  not  disturb  a  deci- 
sion of  the  state  court  that  a  municipal 
ordinance  requiring  a  street  railway 
company  to  pave  its  tracks  with  as- 
phalt did  not  impair  the  obligations  of 
its  charter,  where  the  state  court  found 
that  the  use  of  crushed  stone  by  the 
railway  company  would  interfere  with 
the  pavement  of  the  other  parts  of  the 
street.  Southern  Wisconsin  Ry.  Co, 
v.  City  of  Madison,  36  S.  Ct.  400,  240 
U.  S.  457,  60  L.  Ed.  739,  affirming 
judgment  City  of  Madison  v.  Southern 
Wisconsin  By.  Co.,  146  N.  W.  492, 
156  Wis.  352. 
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Milwaukee  ordinance  of  November  8, 
1915,  requiring  street  railway  company 
to  repave  its  track  zone  with  same 
material  used  by  city,  is  not  uncon- 
stitutional, as  impairing  a  contract  ob- 
ligation. State  y.  Milwaukee  Electric 
Ry.  &  Light  Co.,  161  N.  W.  745,  165 
Wis.  230. 

A  franchise  granted  a  street  railway 
company  stipula'ting  as  to  the  amount 
of  paving  the  company  was  to  do,  held 
a  binding  contract  beyond  the  power 
of  the  city  to  change  by  ordinance  or 
under  St.  Wis.  1915,  §  1862.  City  of 
Superior  v.  Duluth  St.  Ry.  Co.,  165 
N.  W.  1081,  166  Wis.  487. 

240.  — —  Regulating  electric  wires 
in  streetSd— For  city  to  require  light- 
ing company  to  relocate  poles  and  in- 
strumentalities in  order  that  municipal 
lighting  system  may  be  installed  held 
to  impair  contractual  rights.  Los  An- 
geles Gas  &  Electric  Co.  v.  City  of 
Los  Angeles  (D.  C.)  241  F.  912. 

241.  Taxation,  license  laws,  and  oth- 
er revenue  measures.— Act  La.  No.  295 

of  1914  requiring  foreign  fire  insur- 
ance' companies  to  pay  state  treasurer 
1  per  cent,  of  premiums,  to  be  turned 
over  to  officers  of  the  fire  departoopents 
of  cities,  towns,  and  villages,  under 
penalty  of  $500  or  revocation  of  their 
license 'to  do  business  in  state,  is  not 
unconstitutional  a^  impairing  obliga- 
tion of  contracts.  Citizens'  Ins.  Co.  v. 
Hebert  (La.)  71  So.  955. 

The  New  Jersey  Franchise  Tax  Act 
of  1900  held  not  unconstitutional  as 
impairing  obligation  of  ^ntracts  for 
water  service  between  several  munic- 
ipalities served  and  between  one  there- 
of and  a  water  company  for  mainte- 
nance of  pipe  line,  such  contracts  be- 
ing made  prior  to  passage  of  act  New 
York  &  New  Jersey  Water  Co.  v. 
Hcndrickson,  97  A.  153,  88  N,  J.  Law, 
595. 

Ordinance  of  city  of  Portland,  in 
purported  exercise  of  its  power  to  im- 
pose a  revenue  or  license  tax  upon  an 
electric  power  company,  held  not  to 
impair  obligations  of  its  contracts. 
City  of  Portland  v.  Portland  Ry.,  Light 
&  Power  Co.,  156  P.  1058,  80  Or.  271. 

Under  city  charter  and  ordinance, 
held,  that  50-cent  charge  imposed  up- 
on each  pole  of  plaintiff's  telephone 
and  telegraph  company  was  additional 
burden  for  use  of  streets  inconsistent 
with  rights  of  company  under  fran- 
chise and  illegal  as  impairing  obliga- 
tion of  contracts.  Pacific  Telephone  & 
Telegraph  Co.  v.  City  of  Everett,  166 
P.  650,  97  Wash.  259;  Everett  Ry., 
Light  &  Water  Co.  v.  Same,  166  P. 
655,  97  Wash.  698;  Puget  Sound  In- 
dependent Telephone  Co.  v.  Same,  166 
P.  655,  97  Wash.  699. 

242.  -*—  Construction  and  operation 
of  provisions  as  to  exemption  or  com- 
mutation as  to  taxes  in  general.— The 
Nev  York  Tax  Law,  as  .amended  by 
Laws  N.  Y.  1917,  c.  726,  §  219j,  provid- 
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ing  that  manufacturing  or  mercantile 
corporation  shall  receive  credit  on  fran- 
chise tax  payable  under  section  182  for 
payment  of  personal  property  tax  and 
capital  stock  tax  under  section  12,  as- 
sessed during  1917,  was  general  tax 
legislation  and  created  no  contract 
rights,  and  amendment  thereto  by  Laws 
N.  Y.  1918,  c.  271,  did  not,  though 
made  retroactive,  impair  rights  of  cor- 
poration in  district  with  fiscal  year  be- 
ginning with  July,  though  it  had  paid 
franchise  tax  prior  to  amendment. 
People  ex  rel.  Iroquois  Door  Co.  ?. 
Knapp  (Sup.)  173  N.  Y.  S.  641. 

243.  —  Contractual  nature  of  char- 
ter provisions  relative  to  taxation  at 
a  certain  rate  or  In  a  particular  meth- 
od^Laws  N.  Y.  1909,  c.  201,  repealing 
Laws  N.  Y.  1853,  c.  462,  which  ex- 
empted  railroad  property  from  assess- 
ment on  any  amount  in  excess  of  its 
capital  stock,  pursuant  to  an  agreemeot 
between  a  city  and  the-  company,  held 
not  violative  of  Const  U.  S.  art  1,  { 
10,  subd.  1.  People  ex  rel.  New  YoiIl 
Cent.  &  H.  R.  R.  Co.  v.  Mealy  (Sup.) 
165  N.  Y.  S.  1106,  affirming  jndgment 
152  N.  Y.  S.  435,  88  Misc.  Rep.  649. 

244. Contractual  nature  of  char- 
ter provisions  relative  to  exemptions 
from  taxation-— P.  L.  N.  J.  1870,  p.  596 
supplementing  charter  to  Seton  Hall 
College  exempting  from  taxation  in 
same  manner  as  other  educational  in- 
stitutions, held  not  a  contract  which 
could  not  be  repealed  without  violating 
the  contract  clause  of  the  federal  Con- 
stitution. Seton  Hall  College  v.  Vil- 
lage of  South  Orange,  37  S.  CL  54, 
242  U.  S.  100,  61  L.  Ed.  170,  affirming 
judgment  (Err.  &  App.)  90  A.  1126,  86 
N.  J.  Law,  365. 

246.  -; —  What  constitutes  impair- 
ment of  contract  as  to  exemption  from 
or  mode  of  assessment  of  taxes.- 
Where  leases  from  other  railroads  to 
complainant  railway  company  create  an 
interest  in  the  property  distinct  from 
the  fee,  the  taxation  of  the  leaseiiold 
interest  does  not  infringe  any  constita- 
tional  inhibition  against  the  impair- 
ment of  contracts,  though  the  company's 
charter  exempted  its  property.  Wright 
V.  Central  of  Georgia  Ry.  Co.,  91  S. 
E.  471,  146  Ga.  406. 

248.  Creation  and  Increase  of  liahiji- 
tIeSd— Where  a  railroad  exercises  its 
authority  under  a  charter  amendment 
(Laws  Mo.  1870,  p.  93)  to  lease  iU 
road  to  a  nonresident,  the  general  pro- 
visions of  Laws  Mo.  1870,  p.  91,  I  2, 
rendering  the  leasing  company  li^^e 
with  the  lessor  for  torts  of  the  latter, 
does  not  impair  obligation  of  charter 
contract.  Chicago  &  A.  R.  Co.  v. 
McWhirt,  37  S.  Ct  392,  243  U.  S.  422, 
61  L.  Ed.  826,  affirming  judgment  Mc- 
Whirt V.  Chicago  &  A.  R.  Co.  (Mo.) 
187  S.  W.  830. 

250.  Repeal  or  forfeiture  of  charteCd- 
Where  state  itself  could  not  change  or 
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revoke  grant  to  dty  of  right  to  use 
highways  for  water  pipe  line  on  account 
of  constitutional  prohibition  agaij\8t  im- 
pairing obligation  of  contracts,  another 
city,  to  which,  on  incorporation,  man- 
agement of  some  of  highways  involved 
was  given,  was  equally  bound  to  respect 
grant;  and  where  one  city  obtained  from 
another  right  to  use  latter's  streets  for 
water  pipe  line,  latter  could  not,  after 
part  had  been  installed,  revoke  grant 
or  add  new  conditions  and  restrictions 
which  might  nullify  and  render  grant 
inoperative.  City  of  Beverly  Hills  v. 
City  of  Los  Angeles  (Cal.)  165  P.  924. 
Priv.  Acts  Md.  1908,  c.  268,  is  a 
grant  of  a  right  to  the  Susquehanna 
Power  Company,  its  successors  and  as- 
signs, to  construct  a  dam  across  the 
Susquehanna  river,  most  properly  de- 
scribed as  an  easement  granted,  not 
in  perpetuity,  but  during  the  pleasure 
of  the  Ixigislature,  in  the  exercise  of 
its  discretion,  and,  if  annulled,  com- 
pensation must  be  made.  City  of 
Havre  De  Grace  v.  Harlow,  98  A.  852, 
129  Md.  265. 

252.  Providing  for  liquidation  oft  dis- 
solution or  insoivenoy.— Notwithstand- 
ing Const.  U.  S.  art  1,  §  10,  insurance 
company  has  no  charter  right  in.  reme- 
dies prescribed  for  its  dissolution,  and 
state  may  modify  such  remedies  with- 
out violafting  constitutional  provisions. 
O'Neil  V.  Welch,  245  F.  261,  157  C.  C. 
A.  453<  reversing  decree  Welch  v. 
Union  Casualty  Ins.  Co.  (D.  C.)  238 
F.  968. 

Banking  Law  N.  Y.  S§  19,  196,  with 
reference  to  summary  seizure  by  su- 
perintendent of  banks  of  property  of 
unsafe  bank,  etc.,  does  not  impair  obli- 
gation of  contract  of  bank  with  state, 
in  view  of  Const,  art.  8,  §  7.  Richards 
V.  Sclfwab  (Sup.)  167  N.  Y.  S.  535,  101 
Misc.  Rep.  12^. 

(F)  Oontr<ict8  of  individuaU  and  private 
corporations  in  general 

253.  Particular  contraots  protectod^— 

Where  property  is  surveyed  and  plat- 
ted, property  rights  vesting  under  such 
plat  cannot  be  changed  by  a  subsequent 
survey  ordered  by  city.  Bernitt  v.  City 
of  Marshfield  (Or.)  174  P.  1153. 

254.  —  Bonds.— A  statute  which 
provides  that  money  loaned  to  bridge 
contractor  is  not  valid  claim  against 
contractor's  bond  under  Rem.  &  Bal. 
Code  Wash.  §  1161,  is  unconstitutional 
in  so  far  as  it  is  retroactive,  because 
it  impairs  obligation  of  contract.  Title 
Guaranty  &  Surety  t^o.  v.  Coffman, 
Dobson  &  Co.,  166  P.  620,  97  Wash. 
211. 

256.  —  Marriage  and  divorced— Act 
La.  Xo.  269  of  1910,  allowing  divorce 
to  married  persons  living  apart  for  sev- 
en years  or  more,  construed  as  refer- 
ring to  separation  for  that  time,  re- 
.^ardless  of  date  of  its  passage,  does  not 
impair   the  obligations   of   contract  of 


marriage.     Hava  v.  Chavigny  (La.)  78 
So.  594. 

272.  imposition  of  oonditions  or  addi- 
tional duties.— Provisions  of  New  Jer- 
sey Workmen's  Compensation  Aid  Bu- 
reau Act  as  to  bureau's  approval  of 
agreement  between  employer  and  em- 
ploy 6,  etc.,  do  not  impair  contract  made 
before  it  took  effect,  but  entered  into 
in  view  of  New  Jersey  Workmen's 
Compensation  Act,  as  amended  by  Act 
N.  J.  Apra  1,  1913  (P.  L.  p.  302). 
Murphy  v.  George  Brown  &  Co.  (N. 
J.  Sup.)  103  A.  28. 

277.  Nature  of  estate  or  interest  in 
property.— Imposition  of  tax  on  hus- 
band's half  interest  in  bonds  owned 
by  him  and  wife  as  joint  tenants  under 
Tax  Law  N.  Y.  §  220,  subd.  7,  as 
added  by  Laws  N.  Y.  1915,  c.  664, 
held  not  to  violate  any  contract.  In 
re  McKelway's  Estate,  116  N.  E.  348, 
221  N.  Y.  15,  reversing  order  In  re 
McKelway,  162  N.  Y.  S.  1129,  176  App. 
Div.  929. 

279.  interest  and  usury  laws^-Usury 
statutes  do  not  affect  obligation  of  con- 
tract, but  pertain  to  remedy  only  by 
giving  debtor  privilege  of  avoiding  his 
contract  when  usurious,  and  their  re- 
peal without  a  saving  clause  takes  away 
such  privilege,  even  as  to  contracts 
previously  made.  The  right  to  avoid 
payment  of  interest  on  ground  of  usury 
is  not  founded  upon  obligation  of  con- 
tract.   Coe  V.  MuUer  (Fla.)  77  So.  88. 

284.  Game  laws.— Laws  N.  Y.  1900,  c. 
20,  prohibiting  killing  of  beaver,  and 
Laws  N.  Y.  1904,  c.  674,  §  1,  providing 
that  no  person  shall  molest  or  disturb 
any  wild  beaver  nor  its  dams  or  houses, 
are  not  unconstitutional.  Barrett  v. 
State,  116  N.  E.  99,  220  N.  Y.  423,  Ann. 
Cas.  1917D,  807,  reversing  judgment 
158  N.  Y.  S.  1055,  173  App.  Div.  986. 

limitations  on  property  right  to 
game  deprive  no  person  of  his  proper- 
ty, since  he  previously  had  no  property 
right  therein.  People  v.  Clair,  116  N. 
E.  868,  221  N.  Y.  108,  reversing  judg- 
ment 160  N.  Y.  S.  1140,  175  App.  Div. 
912. 

2871/2-  Prohibiting  disorderly  house.— 

An  ordinance  prescribing  penalty  for 
operating  a  house  of  prostitution  does 
not  impair  the  obligation  of  a  contract. 
City  of  New  Orleans  v.  White  (La.)  78 
So.  745. 

298.  Employers'  liabiiity  and  compen- 
sation acts.— Plaintiff  employe's  right 
to  compensation  under  California  Em- 
ployers' Liability  Act  of  1911  for  in- 
juries was  a  vested  right,  which  could 
not  be  taken  away  by  repeal  of  such 
act,  which  constituted  a  part  of  plain- 
tiff's contract  with  her  employer. 
Reynolds  v.  E.  Clemens  Horst  Co.  (Cal. 
App.)  170  P.  1082. 

Supplement  to  Workmen's  Compen- 
sation Act  is  not  unconstitutional,  as 
impairing  obligation  of  contract  of  hir- 
ing entered  into   before   enactment   of 
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original  statute.  Troth  ▼.  MillviUe  Bot- 
tle Works  (N.  J.  Err.  &  App.)  98  A. 
435,  affirming  judgment  (Sup.)  91  A. 
1031,  86  N,  J.  Law,  558. 

Act  N.  J.  March  15,  1916  (P.  L.  p. 
97),  creating  a  Workmen's  Compensa- 
tion Aid  Bureau,  merely  prescribes  a 
new  method  of  procedure  for  enforce- 
ment of  an  existing  contract  by  a  filing 
of  statement  of  facts  as  a  petition  in 
behalf  of  injured  workmen,  and  does 
not  provide  new  remedy  or  impair  any 
contract.  Crew  v.  Q^rainor  (N.  J.  Sup.) 
102  A.  905. 

Provisions  of  New  Jersey  Workmen's 
Compensation  Aid  Bureau  Act  as  to 
bureau's  approval  of  agreement  be- 
tween employer  and  employ^,  etc.,  do 
not  impair  contract  made  before  it 
took  effect,  but  entered  into  in  view  of 
New  Jersey  Workmen's  Compensation 
Act,  as  amended  by  Act  N.  J.  April  1, 
1913  (P.  L.  p.  302).  Murphy  v.  George 
Brown  &  Co.  (N.  J.  Sup.)  103  A.  28. 

iO)  Controois  hetween  private  corpora' 

Hona  and  their  atockholdera  or 

memhera 

306.  Can  tracts  of  members  and  stock- 
tioiders  in  generals-Corporation's  con- 
tract with  stockholder  regarding  issu- 
ance of  trading  stamps,  etc.,  is  implied- 
ly subject  to  subsequent  legislation  pro- 
hibiting transactions  tending  to  restrain 
competition,  etc.  Duane  v.  Merchants' 
Legal  Stamp  Co.,  116  N.  B.  873,  227 
Mass.  466. 

308.  Creating  or  enlarging  stook- 
holders'  iiabiiity.~When  a  state  bank 
was  organized  and  defendant  became 
owner  of  shares,  the  state  Constitution 
did  not  reserve  the  right  to  amend  the 
bank  chjarter,  but  guaranteed  that  a 
stockholder  could  not  be  liable  beyond 
the  unpaid  par  value,  a  subsequent 
amendment,  imposing  double  liability, 
does  not  embrace  shareholders  before 
its  adoption.  The  right  to  regulate  and 
control  banking  business  under  the  po- 
lice power  does  not  permit  the  im- 
posing of  personal  liability  on  stock- 
holders contrary  to  constitutional  provi- 
sion in  force  at  the  organization  of  the 
bank  and  purchase  of  the  stock.  Yon- 
calla  State  Bank  v.  Gemmill   (Minn.) 

159  N.  W.  798,  L.  R.  A.  1917A,  1223. 
Amendment  to  Const.  Or.  art.  11,  f 

3  (Laws  Or.  1913,  p.  8),  increasing  ob- 
ligations of  stockholders  of  corpora- 
tions conducting  a  banking  business, 
could  not  impair  obligation  of  subscrip- 
tion contract  made  before  its  adoption. 
Norris   Safe   &  Lock   Co.  v.   Weaver, 

160  P.  807,  81  Or.  670. 

Stock  in  bank  held  not  affected  by 
amendment  of  Const.  Or.  art.  11,  §  3 
(see  Laws  Or.  1913,  p.  8),  increasing 
liability  of  stockholders  for  indebted- 
ness above  what  it  was  when  corpora- 
tion was  formed  and  stock  subscribed. 
First  Nat.  Bank  v.  Multnomah  State 
Bank,  170  P.  534,  87  Or.  423,  rehearing 
denied  173  P.  462. 

Liability  of  holders  of  stock  in  bank 
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for  its  indebtedness  •  held  controlled  by 
Const.  Or.  art.  11,  §  3,  as  it  was  when 
bank  was  incorporated  and  stock  sob- 
scribej,  though  L.  O.  L.  {  4585,  as 
amended  by  Laws  Or.  1911,  p.  243, 
when  stock  was  subscribed,  increBsed 
it.    Id. 

309.  Altering  remedy  to  enfom  lia* 
bf lity.-Civ.  Code  Ga.  1910,  i  2249  (Acts 
Ga.  1894,  p.  976),  making  statatory 
liability  of  stockholder  of  insolvent  cor- 
poration an  asset  to  be  enforced  by  its 
receivers,  etc.,  being  remedial,  is  not 
unconstitutional  as  impairing  the  ob- 
ligation of  contracts  as  to  a  bank  char- 
tered by  Acts  Ga.  1890-91,  vol  2,  p. 
130.  Harris  v.  Taylor  (Ga.)  96  S.  £. 
86. 

Banking  Law  N.  X.  S§  19,  196,  with 
reference  to  summary  seizure  by  su- 
perintendent of  banks  of  property  of 
unsafe  bank,  etc.,  does  not  impair  ob- 
ligation of  contract  of  stockholder  with 
bank,  in  view  of  Const  N.  Y.  art  8t 
§  7.  Richards  v.  Schwab  (Sup.)  167  X. 
X.  8.  536,  101  Misc.  Bep.  12& 

(J7)  Contraoia  heticeen  oorporathm  o*d 
third  persona 

312.  Contracts  with  third  pereoi  ii 
generals-Statutes  held  not  invalid  as 
impairing  the  obligation  of  a  corporate 
mortgage.  Pennsylvania  Canal  Go.  ▼. 
Brown,  235  F.  669,  149  O.  C.  A.  ^, 
affirming  decree  Brown  ▼.  PennsylTania 
Canal  Co.  (D.  C.)  229  F.  444. 

Contracts  between  telephone  com- 
panies, if  valid,  do  not  prevent  the 
state  from  exercising  its  power  to  pro- 
vide  for  the  welfare  of  the  people,  eren 
though  such  provision  may  render  snch 
contracts  partially  or  wholly  ineffective. 
Northern  Indiana  &  Southern  Michigan 
Telephone,  Telegraph  &  Cable  Co.  t. 
People's  Mut  Telephone  Co.  of  U 
Grange  (Ind.)  119  N.  E.  212. 

Kentucky  Anti-Pass  Law,  prohibit- 
ing transportation  except  for  money 
held  not  to  impair  obligation  of  ex- 
isting contract  by  railroad  to  famish 
passenger  transportation  in  retom  for 
right  of  way  deeded  it  Kentucky 
Traction  &  Terminal  Co.  v.  Murray, 
195  S.  W.  1119,  176  Ky.  593;  Same  v. 
Barrett,  195  S.  W.  1124,  176  Ky.  605. 

Rem.  Code  Wash.  1916,  §  6604-1  et 
seq.,  requiring  employers  of  persons 
engaged  in  constructing  telegraph  lines 
to  pay  premiums  for  industrial  insur- 
ance, is  not  invalid  as  impairing  the 
obligation  of  the  contract  between  the 
company  and  its  employes  as  members 
of  an  employes*  association.  State  ▼• 
Postal  Telegraph-Cable  Co.  of  Wash- 
ington (Wash.)  172  P.  902. 

313.  Regulating  oonduct  of  bHSlBOM 
In  general.~Private  contract  with  pub- 
lic service  electric  company,  fixi^ 
rates,  is  subject  to  the  police  power  of 
regulation,  so  that  exercise  therefor  by 
fixing  a  higher  rate,  does  not  impair  ob- 
ligation of  contract  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corpo- 
ration, 39  S.  Ot  117,  63  L.  Ed.  — . 
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Under  Const.  U.  S.  art,  1,  §  10,  where 
telegraph  company  for  right  of  way 
over  land  agreed  to  furnish  telegraph 
priyileges,  state  Public  Utilities  Act, 
.  passed  thereafter,  prohibiting  telegraph 
companies  from  issuing  franks  except 
for  cash  had  no  effect  on  obligation  of 
company  to  furnish  franks  for  intra- 
state messages.  Irvine  y.  Postal  Tele- 
graph-Cable Co.  (Cal.  App.)  173  P.  487. 

Where  a  city  ordinance  made  the 
price  of  gas  a  certain  amount,  with  the 
privilege  of  a  10  per  cent,  discount  if 
paid  before  a  certain  date,  a  later  or< 
dinance,  omitting  the  privilege  of  a  dis- 
count and  providing  an  additional  10 
per  cent,  for  delay  in  payment,  could 
not  be  applied  retrospectively,  even 
though  the  discount  feature  be  consid- 
ered a  mere  inchoate  right  or  privilege. 
Amarillo  Gas  Co.  v.  City  of  Amarillo 
(Tex.  Civ.  App.)  208  S.  W.  239. 

A  city  ordinance,  which  granted  a  gaa 
company  the  right  to  a  minimum  charge 
on  meters,  could  not  take  effect  for  the 
month  in  the  mldd][^  of  which  the  ordi- 
nance went  into  effect.    Id. 

314.  Raiiroad8.F-Pub.  Acts  Mich. 
1909,  No.  300,  making  discrimination  by 
common  carriers  unlawful,  by  not  ex- 
empting from  its  operation  special  ex- 
isting contracts,  did  not  impair  the  ob- 
ligation of  such  contracts;  the  parties 
thereto  having  contracted,  knowing  that 
the  state,  in  the  exercise  of  its  police 
power,  could  pass  laws  regulating  com- 
mon carriers  within  its  borders.  Grand . 
Rapids  &  I.  Ry.  Co.  v.  Cobbs  &  Mitchell 
(Mich.)  168  N.  W.  961. 

The  Illinois  Public  Utilities  Act,  reg- 
ulating passenger  fares  and  prohibiting 
discrimination  is  not  invalid  as  impair- 
ing obligations  of  contracts,  in  prevent- 
ing performance  of  free  transportation 
condition  in  deed  to  railroad.  Hite  v. 
Cincinnati,  I.  &  W.  R.  Co.,  119  N.  E. 
904,  284  111.  297. 

Any  contract  by  railroad  being  sub- 
ject to  future  exercise  by  starte  of  po- 
lice power,  obligations  of  such  con- 
tracts are  not  impaired  by  such  future 
legislation.  Erie  R.  Co.  v.  Board  of 
PubUc  Utility  Com'rs  (N.  J.  Sup.)  98 

A.  13. 

The  Legislature's  power  to  regulate 
railroad  rates  is  not  limited  by  a  con- 
tract previously  made  between  a  rail- 
road and  one  of  its  patrons.  Onondaga 
Golf  and  Country  Club  v.  Syracuse  &  S. 

B.  Co.  (Sup.)  160  N.  Y.  S.  693,  96  Misc. 
Rep.  213. 

While  public  service  corporations 
cannot  by  contracting  among  themselves 
deprive  the  state  of  its  right  to  exer- 
cise its  police  power  in  the  interest  of 
public  safety,  the  courts  cannot  under 
the  guise  of  the  police  power  deprive 
a  citizen  of  contract  rights  that  have 
no  tendency  to  injure  the  public  health, 
morals,  safety,  or  general  welfare. 
State  V.  Seaboard  Air  Line  Ry.  Co.  (N. 
C.)  92  S.  E.  150. 

Civ.  Code  S.  C.  1912,  $  2808,  making 
▼old  the  contract  of  the  servant  of  a 


railroad  by  which  insurance  is  provid- 
ed him,  and  which  provides  that  ac- 
ceptance of  benefits  waives  the  right 
of  action  against  the  railroad  and  that 
bringing  such  action  waives  the  right 
to  benefits,  is  not  void  as  impairing  the 
obligations  of  contracts.  Keels  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  89  S. 
E.  388. 

To  impeach  Public  Service  Commis- 
sion's order  that  rulroad  furnish  coal 
cars  at  private  sidings  for  use  of  oth- 
ers than  owners,  with  owners'  consent, 
because  impairing  obligation  of  con- 
tracts with  such  owners,  against  such 
use  without  consent  of  both  parties,  re- 
quires proof  of  lack  of  reasonable  ne- 
cessity for  such  use.  Baltimore  &  O. 
R.  Co.  V.  Public  Service  Commission 
(W.  Va.)  94  S.  E.  545. 

In  so  far  as  contracts,  of  public  serv- 
ice corporations  conflict  with  pubHc  du- 
ties imposed  upon  them  by  law,  they 
are  not  within  protection  of  constitu- 
tional provision  inhibiting  impairment 
of  obligations  of  contracts.    Id. 

315.  Banks  and  banking.— Where  con- 
tracts of  savings  bank's  depositors 
were  to  be  treated  as  having  been  made 
subject  to  Act  Pa.  April  17,  1872  (P. 
L.  62),  the  commonwealth's  action  of 
assumpsit  thereunder  to  recover  depos- 
its not  claimed  for  30  years  was  not 
an  impairment  of  the  obligations  of  thp 
contracts.  Commonwealth  v.  Dollar 
Savings  Bank,  102  A.  569.  259  Pa.  138. 

316.  Insurance^-Oiv.  Code  Ariz. 
1913,  par.  3441,  providing  that  insur- 
ance company  shall  be  liable  for  dam- 
ages and  attorney's  fees  where  they  fail 
to  pay  for  losses  within  the  time  pro- 
vided in  the  policy,  when  apiflied  to 
pre-existing  policies,  does  not  impair 
the  obligation  thereof.  Germania  Fire 
Ins.  Co.  of  New  York  v.  Bally  (Ariz.) 
173  P.  1052. 

California  Fraternal  Act  of  1911,  lim- 
iting the  class  who  may  be  beneficiaries 
under  insurance  policies,  does  not  vi- 
olate the  Constitution,  prohibiting  laws 
impairing  the  obligation  of  contracts, 
though  it  regulates  future  designations 
of  beneficiaries  under  certificates  pre- 
viously issued.  Machado  v.  Ellison 
(Cal.  App.)  169  P.  917. 

A  statute  exempting  the  proceeds  of 
life  Insurance  from  liability  for  debt 
does  not  impair  the  obligation  of  a 
contract  of  insurance  made  prior  to 
the  passage  of  the  act.  Succession  of 
Le  Blanc  (La.)  76  So.  223,  L.  R.  A. 
1917F,  1137. 

Fraternal  benefit  society's  constitu- 
tion and  by-laws  cannot  be  amended  so 
as  to  impair  substantial  contractual 
rights  previously  vested  in  its  mem- 
bers. Stephens  v.  Noschang  (Mo.  App.) 
199  S.  W.  706. 

The  state  cannot  impair  the  obliga- 
tion of  an  insurance  contract,  though 
the  insurer  be  a  foreign  corporation. 
Henderson  v.  McMaster  (S.  C.)  88  S.  E. 
645. 
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Right  of  icBured  under  benefit  certifi- 
cate issued  in  1890  to  cliange  named 
beneficiary  without  her  consent  was  a 
valuable  vested  property  interest  pro- 
tected by  constitutional  safeguards,  not 
affected  by  St.  Wis.  §  2347,  as  amend- 
ed by  Laws  1891,  c.  376,  nor  by  section 
1957,  subd.  5,  originating  in  Laws  1895, 
c.  175,  i  3,  relating  to  beneficiaries' 
rights.  Suelflow  v.  Supreme  Lodge, 
Knights  and  Ladies  of  Honor,  162  N. 
W.  346,  185  Wis.  291. 

320.  Regulating  foreign  corporations. 
—Acts  Tex.  31st  Leg.  c.  108,  if  intended 
to  cancel  foreign  insurance  company's 
powers  of  attorney  to  agents  for  serv- 
ice of  process  before  new  powers  were 
given  commissioner  of  insurance,  held 
unconstitutional  as  impairing  the  obli- 
gation of  contracts.  Hagler  v.  Security 
Mut.  Life  Ins.  Co.  (D.*  C.)  244  F.  863. 

A  citizen  can  acquire  no  vested  right 
under  a  contract  with  a  foreign  corpo- 
ration for  his  services,  since  the  for- 
eign corporation  enters  the  state  on 
sufferance,  and  can  be  excluded  at  the 
will  of  the  state.  Henderson  v.  Mc- 
Master  (S.  C.)  88  S.  E.  645. 

321.  Insolvency  laws  and  laws  regu- 
lating priority  of  claims.— Stock  Corpo- 
ration Law  N.  Y.  §  66,  declaring  pref- 
erential transfers  by  insolvent  corpora- 
tions to  be  invalid;  is  not  open  to  at- 
tack in  its  application  to  a  nonresident 
creditor,  as  impairing  obligation  of  con- 
tracts, debts  furnishing  basis  for  trans- 
fer not  being  Questioned.  McGill  v. 
Commercial  Credit  Co.  (D.  C.)  243  F. 
637. 

Receiver  of  consolidated  street  rail- 
way company  cannot  sell  property  di- 
vested of  lien  of  underlying  mortgage 
upon  constituent  branch  thereof,  as 
such  mortgage  including  means  therein 
provided  for  its  collection  constitute  a 
contract,  the  obligation  of  which  is  pro- 
tected by  federal  and  state  Constitu- 
tions. Columbia  &  Montour  Electric 
Co.  V.  North  Branch  Transit  Co.,  102 
A.  214,  258  Pa.  447. 

3241/2.  Imposing  liability  on  corpo- 
rate offlcers.— Ijttws  Colo.  1911,  p.  259, 
making  directors  of  corporation  failing 
to  file  annual  report  individually  lia- 
ble to  its  creditors  and  subject  to  a 
fine,  is  so  far  penal  that  it  may  be  re- 
pealed without  impairing  the  obligation 
of  contracts.  Credit  Men's  Adjustment 
Co.  V.  Vickcry  (Colo.)  161  P.  297. 

(7)  Remedies 

325.  Legislative  control  of  remedies 
In  general.— The  statute  approved 
March  23,  1907  (St.  Cal.  1907,  p.  998), 
does  not  impair  the  obligation  of  a 
contract,  but  merely  changes  a  remedy 
applicable  to  pending  proceedings  in 
which  rights  are  not  vested.  Bassford 
V.  Earl  (Cal.)  158  P.  124. 

By  a  statute  the  Legislature  can  cov- 
er an  entire  matter,  superseding  the 
common-law    action    relative     thereto, 
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since  there  is  no  vested  interest  in  any 
rule  of  the  common  law.  Rhinehart  v. 
Denver  &  R.  G.  R.  Co.  (Colo.)  158  P. 
149. 

While  a  servant  has  vested  right  to  a 
cause  of  action  for  master's  negligence, 
which  has  already  accrued,  he  has  no 
vested  right  to  common-law  remedies 
provided  for  recovery  for  injury  from 
master's  negUgence.  Middleton  v.  Tex- 
as Power  &  Light  Co.  (Tex.)  m  S. 
W.  556,  answering  certified  questions 
arising  in  (Civ.  App.)  178  S.  W.  956. 

327.  Deprivation  of  remedy^ee 
Gugel  V.  New  Orleans  Nat  Bank,  239 
F.  676,  152  O.  C.  A.  510. 

332.  Remedies  to  enforce  partieiiar 
contracte^Foredosure  of  mortgages^ 
Either  party  to  a  mortgage  has  a  right 
to  a  legal  remedy  not  more  prejudicial 
to  his  interest  than  the  law  in  force 
when  the  contract  was  made.  Norris  ?. 
Tower  (Neb.)  167  N.  W.  728. 

336.  Rights  of  action  and  defenses.- 
Statute  making  obligation  of  contrac- 
tor's bond  inure  to  benefit  of  material- 
men and  laborers  as  well  as  owner 
held  not  to  impair  obligation  of  con- 
tracts. American  Indemnity  Go.  v. 
Burrows  Hardware  Co.  (Tex.  Civ. 
App.).  191  S.  W.  574. 

337.  Abrogating     defense. -A 

master  has  no  vested  right  to  the  de- 
fenses of  feUow  servant,  assumed  risii, 
and  contributory  negligence;  and  Acts 
Tex.  33d  Leg.  c.  179.  relating  to  tlie 
liability  of  employers  and  compensa- 
tien  of  workmen  for  personal  injuries 
which  gave  employers  an  option  and 
deprived  those  not  accepting  its  terms 
of  defenses  of  fellow  servant,  assumed 
risk,  and  contributory  negligence,  is 
valid  as  to  employers.  Middleton  t. 
Texas  Power  &  Light  Co.  (Tex.)  185 
S.  W.  556,  answering  certified  ques- 
tions arising  in  (Civ.  App.)  178  S.  W. 
956. 

3371/2.  Right  to  compensation  for  If- 
Juries.— Plaintiff  employe's  right  to 
compensation  under  California  Employ- 
ers' Liability  Act  of  1911  for  injuries 
was  a  vested  right,  which  could  not  be 
taken  away  by  repeal  o*  such  act,  which 
constituted  a  part  of  plaintiff's  contract 
with  her  employer.  Reynolds  v.  B* 
Clemens  Horst  Co.  (Cal.  App.)  170  P. 
1082. 

349.  Lien  laws.— Act  Pa.  Jane  15, 
1911  (P.  L.  955),  in  so  far  as  it  re- 
lates to  certified  copies  of  liens  to  the 
prothonotary,  being  superseded  by  * 
certificate  from  the  Auditor  General, 
merely  substitutes  one  remedy  for  en- 
other  and  does  not  impair  contract 
rights.  Lewis  v.  Wyalusing  Lifrht.  H***^ 
&  Power  Co.,  62  Pa.  Super.  Ct  282.  / 

Since  the  landlord's  lien  is  given  by 
statute,  the  Legislature  may  restrict  tt 
as  it  deems  best  for  the  public  interest 
or  entirely  abolish  it,  and  no  nested 
right  of  the  landlord  is  invaded  by  * 
statute  authorising  a  tenant  to  create 
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a  lien  upon  a  crop  superior  to  any  lien 
in  favor  of  the  landlord.  Dunbar  ▼. 
Texas  Irr.  Co.  (Tex.  Civ.  App.)  195  S. 
W.  614. 

Lien  created  by  statute  for  payment 
of  debt  is  but  part  of  remedy  afforded 
for  its  collectionSp  and  the  remedy  sim- 
ply acting  on  property  is  no  part  of  the 
obligation  of  a  contract.  Hawthorn  v. 
Coatos  Bros.  (Tex.  Civ.  App.)  202  S. 
W.  804. 

350.  —  Mechanic's  and  laborer'a 
lien  iawe.— Obligation  of  contract  would 
be  violated  by  allowing  lien  for  con- 
struction work  not  commenced  until 
July  7,  1911,  though  done  under  con- 
tracts made  before  June  30th;  lien 
being  claimed  under  Code  Civ.  Proc. 
Cal.  §S  1183, 1184,  amended  by  St.  Cal. 
1911,  p.  1313  et  seq.,  which  became 
effective  June  30,  1911,  Const  Cal. 
art.  20,  S  15,  not  giving  mechanic's  lien- 
or his  substantive  right.  Bailey  Orna- 
mental Iron  Co.  V.  Goldschmidt,  166  P. 
363,  33  Cal.  App.  661. 


351.  _-  Priority d— Code  Iowa, 
2313,  2314,  construed  to  subordinate 
the  lien  of  a  chattel  mortgage  on  tres- 
passing swine  to  the  right  against  them 
for  damages  of  the  injured  landowner, 
is  not  unconstitutional  as  impairing 
the  obligation  of  chattel  mortgage  con- 
tracts. Howard  v.  Burke  (Iowa)  157 
N.  W.  744. 

359.  Redemption  laws^-Applied  to 
mortgage  previously  given,  making  no 
provision   for   insurance,   Laws    S.   D. 

1913,  c.  274,  authorizing  purchaser  at 
foreclosure  to  insure,  and  declaring  the 
premium  part  of  the  sum  to  be  paid 
to  redeem,  impairs  obligation  of  the 
contract.  Whitbeck  v.  McClenahan  (S. 
D.)   167  N.  W.  144. 

365.  Statutes  of  limitation^— Hev.  St. 
Mo.  1909,  §  1892,  forbidding  suit  to 
foreclose  mortgage  after  barring  of  the 
debt,  does  not  impair  the  vested  rights 
of  parties  to  mortgages  or  deeds  of 
trust  executed  before  the  act  was  pass- 
ed, provided  the  obligations  secured  by 
them  were  not  barred  at  the  time  of  its 
enactment.  Bobb  v.  Taylor  (Mo.)  184 
S.   W.  1028. 

Rev.  Laws  Okl.  1910,  §  644,  limiting 
time  for  actions  to  set  aside  or  enjoin 
assessments,  does  not  impair  obligation 
of  contracts.  City  of  Chickasha  v. 
O'Brien  (Okl.)  159  P.  282. 

A  pure  statute  of  limitation  affects 
remedy,  and  not  debt,  and  does  not 
impair  any  obligation  imposed  by  con- 
tract. State  Land  Board  v.  Lee,  165 
P.  372,  84  Or.  431. 

Rev.  Civ.  St.  Tex.  arts.  5694,  5695, 
prescribing  when  right  under  vendor's 
lien  is  barred,  and  how  contracts  of 
extension  of  debt  shall  be  made  and 
construed,  are  not  invalid  as  impairing 
obligation  of  contracts.  City  of  Laredo 
V.   Salinas  (Tex.  Qv.  App.)  191  S.  W. 

190. 
Vernon's  Sayles'  Ann.  Civ.  St.  Tex. 

1914,  arts.   6693,   6695,  limiting  time 


for  sales  under  trust  deeds,  held  void 
and  inoperative,  when  applied  to  a 
sale  of  land  under  a  trust  deed  ex- 
isting when  the  articles  wei;iB  enacted, 
their  effect  being  to  deprive  trustee 
of  any  remedy  for  collection  of  his  debt. 
Womble  v.  Shirley  (Tex.  Civ.  App.) 
193  S.  W.  719. 

366.  —  Repeal  of  statute  or  ex- 
tending time  as  affecting  claims  barred. 

— The  Legislature  may  so  change  a 
statute  of  limitations  as  to  revive  the 
right  of  action  on  a  barred  debt,  but 
such  revival  cannot  re-create  a  lien 
upon  one*s  property  without  his  con- 
sent. Barkin  v.  Healy  (Mont.)  158  P. 
10?0. 

Rights  of  grantee  of  trust  deed  to 
exercise  power  of  i|ale  having  become 
completely  barred  under  Rev.  St.  Tex. 
1911,  art.  5693,  four  years  after  the 
debt  matured  and  before  enactment  of 
article  5695,  providing  for  extension 
of  time,  did  not  extend  his  time;  the 
rights  of  the  grantor  having  become 
vested.  Turner  v.  Gregory  (Tex.  Civ. 
App.)  203  S.  W.  615. 

368^  .»  Reducing  time  for  suit.^ 
Where  plaintiff's  claim  was  not  barred 
under  the  statute  of  limitations  prior 
to  1913,  when  Rev.  St.  Tex.  1911,  arts. 
5693-5695  were  amended  (Acts  33d 
Leg.  Tex.  c.  123  [Vernon's  Sayles'  Ann. 
Civ.  St.  Tex.  1914,  arts.  5693^695]) 
by  shortening  the  period  of  limitation 
and  allowing  action  to  be  brought  with- 
in one  year,  plaintiff  lost  his  claim  by 
failure  to  sue  in  such  time,  although 
by  subsequent  act  of  1913  (Acts  33d 
Leg.  Ist  Called  Sq^s.  Tex.  c.  27  [Ver- 
non's Sayles'  Ann.  Civ.  St.  Tex.  1914, 
art.  5695])  such  statutes  were  amended 
to  allow  four  years  in  which  to  sue. 
Cathey  v.  Weaver  (Tex.  Civ.  App.) 
193  S.  W.  490. 

376.  Pleading^Act  N.  J.  March  15, 
1916  (P.  L.  p.  97),  creating  a  Work- 
men's Compensation  Aid  Bureau,  mere- 
ly prescribes  a  new  method  of  proce- 
dure for  enforcement  of  an  existing 
contract  by  a  filing  of  statement  of 
facts  as  a  petition  in  behalf  of  injured 
workman,  and  does  not  provide  new 
remedy  or  impair  any  contract.  Crew 
v.  Trainor  (N.  J.  Sup.)  102  A.  905. 

378.  Evidencc^As  there  is  no  vested 
right  in  the  rules  of  evidence,  the  gen- 
eral principle  is  that  the  obligation  of 
a  contract  is  not  impaired,  nor  due  pro- 
cess of  law  nor  the  equal  protection  of 
law  denied,  by  a  statute  making  a  fact 
proved  presumptive  evidence  of  anoth- 
er, since  the  Legislature  may  create 
the  presumption  where  it  did  not  before 
exist,  it  may  by  repealing  the  statute 
destroy  the  presumption.  Virginia  & 
West  Virginia  Coal  Co.  v.  Charles  (C. 
C.  A.)  254  F.  379. 

Ky.  St.  §  679,  requiring  by-laws  to  be 
attached  to  certificate  of  fraternal  in- 
surance societies,  construed  as  apply- 
ing to  certificates  issued  prior  to  ita 
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adoption,  held  not  inyalid  as  impairing 
obligation  of  contract,  as  it  affected  the 
remedy  only  to  the  extent  to  establish 
a  rule  of  evidence.  Supreme  Council 
Catholic  Knights  of  America  v.  Fen- 
wick,  183  S.  W.  906,  169  Ky.  269. 

No  person  has  a  vested  right  in  the 
rules  of  evidence,  which  may  be  chang- 
ed by  the  state,  if  its  action  relates 
only  to  evidence,  without  violating  the 
contract  clause  of  the  Constitution. 
Sovereign  Camp  of  Woodmen  of  the 
World  V.  Robinson  (Tex.  Civ.  App.)  187 
S.  W.  215. 

381.  Judgment  and  Hen  thereof.— Act 

N.  J.  May  28,  1907  (P.  L.  p.  563),  pro- 
hibiting entry  of  judgment  on  any  bond 
where  a  mortgage  has  or  may  be  given 
for  the  same  debt,  unless  there  shall 
first  be  filed  a  written  notice  of  the 
proposed  judgment,  does!  not,  as  to 
bonds  ex;isting  before  its  approval,  im- 
pair obligations  of  contracts.  Pennsyl- 
vania Co.  for  Insurance  of  Lives  v. 
Marcus  (N.  J.  Err.  &  App.)  99  A.  405, 


reversing  judgment  (Sup.)  95  A.  766, 
88  N.  J.  Law,  37. 

382.  Execation.p.The  remedial  law  in 
force  when  a  contract  is  entered  into 
may  be  modified  or  changed  without  im- 
pairing obligation  of  contract,  as  by 
Laws  Neb.  1915,  c.  149,  amending  and 
changing  the  law  as  to  appraisement 
and  confirmation,  in  case  of  executions 
provided  that  an  adequate  remedy  is 
left  Norris  v.  Tower  (Neb.)  167  N.  W. 
728. 

385.  Fees  and  costs^^Since  costs  are 
but  an  incident  of  judgment,  the  role 
pertaining  to  their  allowance  may  be 
changed  or  modified  by  statute  daring; 
pendency  of  the  action.  Cain  v.  French, 
156  P.  518,  29  Cal.  App.  725. 

Rev.  St.  Mo.  1909,  §  7068,  proTiding 
that  insurance  companies  vexatiously 
refusing  to  pay  losses  may  be  assessed 
punitive  damages  and  attorney's  fees,  • 
does  not  unconstitutionally  impair  the 
policy  contract.  Barber  v.  Hartford 
Life  Ins.  Co.  (Mo.)  187  S.  W.  867,  8T4. 


Art.  1,  §  10,  cl.  2.  Levying  imposts  or  duties  on  imports  or  exports. 


6.  Imported  goods  In  original  packag- 

eSd— News  print  paper  manufactured  in 
Canada  and  shipped  into  l^iichigan  duty 
free  is  not  taxable  while  in  a  ware- 
house maintained  by  the  manufacturer 
in  the  original  packages  awaiting  sale 
or  delivery,  being  "imports"  within  the 
meaning  of  Const.  U.  S.  art.  1,  §§  8, 
10.  City  of  Detroit  v.  Lake  Superior 
Paper  Co.,  167  N.  W.  852,  202  Mich.  22. 

7.  Goods  Intended  for  exportation^— 

Tax  imposed  by  Act  Pa.  May  2,  1899 
(P.  L.  184),  on  dealers  in  merchandise 
so  far  as  it  is  measured  by  receipts 
from  merchandise  shipped  to  foreign 
countries,  is  an  "impost"  upon  exports 
in  violation  of  Const,  art.  1,  §  10. 
Crew  Levick  Co.  v.  Commonwealth  of 
Pa.,  38  S.  Ct.  126,  245  U.  S.  292,,  62 
L.  Ed.  295,  reversing  judgment  Com- 
monwealth V.  Crew  Levick  Co.,  100  A. 
952,  250  Pa.  508. 

16.  Inapeotlon  laws.— If  fees  fixed  in 
a  municipal  ordinance  for  inspection  of 
meat  shipped  into  the  state  are  dispro- 
portionate to  the  service  rendered  or 
include  the  cost  of  something  beyond 


legitimate  inspection,  the  fee  is  void  as 
an  obstruction  of  freedom  of  commerce. 
The  courts  treat  the  fees  fixed  by  the 
legislative  body  as  prima  facie  reason- 
able. That  fees  collected  for  Inspec- 
tion of  meat,  both  originating  within 
and  shipped  into  the  state,  are  appor- 
tioned to  a  common  fund  and  jointly 
used  to  pay  the  entire  cost  of  inspec- 
tion, does  not  raise  presumption  that 
the  fees  for  interstate  inspection  are 
excessive,  and  that  the  ordinance  is 
therefore  in  violation  of  Const  U.  S. 
art.  1,  i  10,  prohibiting  imposts.  Boyd 
v.  City  of  Louisville,  198  S.  W.  927, 
178  Ky.  354. 

In  relation  to  crude  petroleum  oil  and 
its  products,  produced  and  manufactur- 
ed in  California,  and  brought  i^to 
Washington,  the  oil  inspection  la^.  ^^ 
not  violative  of  Const.  U.  S.  art  1.  $ 
10,  cl.  2,  providing  that  uq  state  8^*^ 
lay  any  imposts  or  duties  on  impoi^^^ 
or  exports ;  the  provision  applying  ^f^^ 
to  articles  from  foreign  countr^*^- 
Standard  Oil  Co.  v.  Graves  (Wash-)  ^^ 
P.  558. 


Art.  1,  §  10,  cl.  3.  Tonnage  duties; 
of  peace;  compacts  between 
engaging  in  war. 

8.  Keeping  troops  or  ships  of  war  In 
time  of  peace.— See  Arver  v.  U.  S.,  38 
S.  Ct  159,  62  L.  Ed.  349,  L.  R.  A. 
191SC,  361,  Ann.  Cas.  1918B,  856. 

9.  Agreements  or  compacts  between 
states^— Acts  Tenn.  1915,  c.  123,  relat- 
ing to  the  extension  of  the  criminal 
jurisdiction  of  the  state  over  the  Mis- 
sissippi river,  held  not  invalid  because 
Missouri  has  not  entered  into  an  agree- 
ment with  Tennessee  and  Congress  has 
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troops  or  vessels  of  war  in  tunc 
states  or  with  foreign  poW«^' 

not  consented  thereto,  since  Cod^^^ 
may  give  its  consent  later  in  case  «^^^ 
an  agreement  is  made.  Couch  v.  Sts^^ 
(Tenn.)  203  S.  W.  831. 

The  state  courts  are  bound  to  f^^ 
effect  to  treaties  of  the  state  without 
any  constitutional  mandate.    Id. 

12.  — *  Consent  of  Congressw-^'^' 
der  Const  U.  S.  art  1.  §  10,  cl.  3,  vf 
formal  assent  of  Congress  to  a  state  s 
agreement   or   compact   with  anotb^^ 
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state  need  not  be  formally* given,  but 
may  be  implied.  Russell  ▼.  American 
Ass'n,  201  S.  W.  151,  139  Tenn.  124. 

13.  ...-.  Operation  and  effect  of  com- 
pact.p*No  limitation  on  power  of  Ken- 
tucky to  protect  fish  within  her  bound- 
aries, including  Ohio  river  across  to 
low-water  mark  on  northerly  shores, 
by  proper  legislation,  resulted  from 
mere  establishment  of  concurrent  Ju- 
risdiction with  Indiana  by  Virginia 
Compact    (13    Hening's    Stat,    at    L., 


c.  14,  pp.  17,  19J.  NIcoulin  v.  O'Brien, 
39  S.  Ot.  23,  63  L.  Ed.  — . 

Where  the  state  of  Arkansas  has 
passed  an  act  conferring  criminal  ju- 
risdiction upon  the  state  of  Tennessee 
over  the  Mississippi  river  flowing  be- 
tween the  two  states,  upon  the  p»tf- 
sage  of  a  similar  act  by  the  state  of 
Tennessee  the  compact  between  the 
two  states  became  binding.  Couch  v. 
State  (Tenn.)  203  S.  W.  831. 

The  treaties  of  a  state  are  binding  on 
its  judicial  officers  as  well  as  on  its 
executive  officers.     Id. 


ARTICLE  II 


EXECUTIVE  POWERS 

Art.  2,  §  1,  cl.  1.  Executive  power;  vested  in  President;   term  of 
office  of  President  and  Vice  President. 


I.  Nature  and  extant  of  executive 
power  In  general.^-Congresd  having  by 
Act  March  3,  1891,  §  15,  set  aside  An- 
nette Islands,  etc.,  for  a  tribe  of  Alas- 
kan natives  and  others  who  might  join 
them,  the  President,  though  not  ex- 
pressly authorized,  could  reserve  for 
the  benefit  of  the  Indians  fishing  rights 
in  the  surrounding  waters,  though  such 
waters  were  within  the  maritime  ju- 
risdiction of  the  United  States.  Such 
reservation  was  for  the  benefit  of  the 
whole  people  and  for  a  public  purpose. 
Alaska  Pacific  Fisheries  v.  U.  S.,  240 
F.  274,  153  C.  C.  A.  200. 

3.  Status  and  operation  of  executive 
departments.— President  speaks  and 
acts  through  heads  of  several  depart- 
ments in  relation  to  subject  which  ap- 
pertain to  their  respective  duties.  Por- 
ter V.  Coble,  246  F.  244,  ISS  C.  C.  A 
404. 

6.  Acknowledgment  of  independence 
of  foreign  state.— Recognition  of  gov- 
ernment originating  in  revolution  as 
de  jure  government  held  retroactive 
and  to  validate  all  actions  and  conduct 
of  such  government  from  commence- 
ment of  its  existence.  Oetjen  v.  Cen- 
tral Leather  Co.,  38  S.  Ct.  309,  246  U. 
8.  297,  62  L.  Ed.  726,  affirming  judg- 
ments (Err.  &  App.)  O'Neill  v.  Central 
Leather  Co.,  94  A.  789,  87  N.  J.  Law, 
562,  L.  R.  A.  1917A.  276,  and  96  A. 
1102,  87  N.  J.  Law,  704. 

Recognition  of  Carranza  government 
held  to  validate  all  its  actions  from 
the  commencement  of  its  existence,  and 
hence  seizure  and  sale  of  bullion  in 
1913  by  military  commander  repre-. 
scnting  that  government  must  be  treat- 
ed as  the  act  of  a  duly  commissioned 
general  of  the  legitimate  government 
of  Mexico.  Ricaud  v.  American  Metal 
Co.,  38  S.  Ct.  312,  246  U.  S.  304,  62 
L.  Ed.  733. 

8.  Encroachment  on  executive  by  Ju- 
diciary.—A  suggestion  filed  by  the  gov- 
ernment of  the  United  States  in  the  Dis- 
trict Court  that  a  foreign  steamship  is 


requisitioned  by  and- in  the  service  of  a 
foreign  government,  which  does  not  con- 
tain a  demand  by  the  executive  branch 
of  the  government  that  the  ship  should 
be  released,  does  not  constitute  a  deci- 
sion by  the  executive  government  on  a 
political  question,  and  the  District 
Court  is  entitled  to  go  into  evidence  on 
the  subject  of  the  nature  and  terms  of 
the  requisition.  The  Attualita>  238  F. 
909,  152  C.  C.  A.  43. 

Action  of  the  head  of  a  department, 
taken  under,  authority  of  an  act  of  Con- 
gress, held  reviewable  by  the  courts,  as 
to  whether  it  was  within  the  authority 
conferred.  St.  Louis  Independent  Pack- 
ing Co.  V.  Houston,  242  F.  337,  155  C. 
C.  A.  113,  reversing  decree  (D.  C.)  231 
F.  779. 

The  public  lands  being  under  the  con- 
trol of  the  Land  Department,  including 
a  bureau  headed  by  the  Commissioner  of 
the  General  Land  Office,  to  whom,  as  a 
special  tribunal  with  quasi  judicial  pow- 
ers, Congress  has  confided  the  execution 
of  laws  for  the  sale  and  disposal  of 
public  lands,  where  a  patent  for  mineral 
and  oil  lands  has  been  applied  for,  and 
charges  of  fraud  are  under  investigation, 
I>ending  action  upon  the  application,  the 
courts  are  without  jurisdiction  to  de- 
termine the  rights  of  claimants  in  pos- 
sessioB  as  against  the*  United  States. 
Devil's  Den  Consol.  Oil  Co.  v.  U.  S. 
(C.  C.  A.)  251  F.  548. 

Where  S.,  applying  for  admission  as 
native-born  citizen  of  United  States, 
produced,  when  examined  under  Chinese 
Exclusion  Acts,  certified  copy  of  court 
discharge  in  habeas  corpus,  and  commis- 
sioner of  immigration  denied  admission 
upon  sole  ground  that  applicant  was 
not  person  described  in  court  discharge. 
United  States  District  Court  had  juris- 
diction to  adjudicate  the  matter  of  iden- 
tity; decision  of  immigration  authori- 
ties not  precluding  such  inquiry.  White 
V.  Tam  Sen  (C.  C.  A.)  252  F.  13L 

Regulations  by  the  Secretary  of  Ag- 
riculture under  the  Meat  Inspection  Act 
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(Comp.  St.  1916,  §§  8681,  8711),  based 
on  findings  that  in  fact  certain  prohibit- 
ed practices  render  a  food  product  un- 
sound or  unwholesome,  are  not  review- 
able by  the  courts.  St.  Louis  Independ- 
ent Packing  Co.  v.  Houston  (D.  C.)  231 
F.  779. 

A  suit  by  subscribers  of  an  inter- 
state telephone  company,  to  require  it 
to  repair  its  appliances  and  thereafter 
to  keep  them  in  a  good  state  of  repair 
and  in  condition  for  operation,  is  not 
beyond  the  jurisdiction  of  the  court,  as 
asking  the  court  to  undertake  adminis- 
trative functions.  Stephens  v.  Ohio 
State  Telephone  Co.  (D.  C.)  240  F.  759. 

Under  Selective  Draft  Act  May  18, 
1917,  §  4,  ante,  §  2044d,  authorizing 
President  in  his  discretion  to  exclude 
those  having  persons  dependent  upon 
them  for  support,  dependency  is  not  a 
matter  of  which  the  courts  can  take 
judicial  cognizance.  Ex  parte  Dostal 
<D.  C.)  243  F.  664. 

It  is  not  within  jurisdiction  of  courts 
to  determine  action  of  legislative  or  ex- 
ecutive departments  in  retaining  in  mil- 
itary service  Austrian  alien  with  first 
papers,  who  after  declaration  of  war 
with  Austria  claimed  that  he  became 
enemy  alien,  not  subject  to  military 
service  under  Selective  Draft  Act  Hal- 
pern  V.  Commanding  Officer  of  National 
Army  at  Camp  Upton,  N.  Y.  (D.  C.) 
248  F.  1003. 

A  tax  collector's  construction  of  fed- 
eral laws  imposing  direct  taxes  need  not 
be  deferred  to  by  the  courts,  where  there 
is  no  grave  doubt  as  to  the  meaning  of 
the  law.  Virginia  &  West  Virginia  Coal 
Co.  v.  Charles  (D.  C.)  251  F.  83. 

Whether  there  is  any  substantial  evi- 
dence warranting  the  immigration  au- 
thorities in  setting  aside  a  certificate 
and  deporting  a  Chinese  person,  admit- 
ted as  a  merchant  under  a  certificate 
issued  in  accordance  with  Chinese  Ex- 
clusion Act  May  6,  1882,  §  6,  as  amend- 
ed by  Act  July  5,  1884  (Comp.  St.  1916, 
§  4293),  is  for  the  courts  to  determine. 
Ex  parte  Hor  Yuk  Sang  (D.  O.)  251  F. 
403. 

The  enforcement  of  Selective  Service 
Act  May  18,  1917,  ante,  §  2044e,  has 
been  intmsted  to  the  War  Department, 
and  the  correction  of  questionnaires,  in 
the  absence  of  fraud,  is  not  for  the 
courts.  Ex  parte  Kusweski  (D.  C.)  251 
F.  977. 

The  question  of  the  sovereignty  of  a 
foreign  government  is  a  political  ques- 
tion determination  of  which  by  the  ex- 


ecutive  or  legislative  department  of  the 
United  States  government  binds  the  ju- 
dicial department  Agency  of  Canadi- 
an Car  &  Foundry  Cow  v.  American  Can 
Co.  (D.  C.)  253  F.  152. 

It  is  not  the  province  of  the  United 
States  District  Court  to  pass  judgment 
upon  what  constitutes  sufficient  evidence 
to  satisfy  exemption  boards  of  the  alien- 
age of  a  registrant  claiming  exemption , 
from  military  service,  unless  the  board 
has  acted  arbitrarily  or  illegally.  Unit- 
ed States  ex  rel.  Kotzen  v.  Local  Ex- 
emption Board  No.  157  of  City  of  New 
York  (D.  C.)  252  F.  245. 

The  writ  of  certiorari  may  be  used  to 
bring  up  the  record,  where  basis  for  a 
writ  of  habeas  corpus  is  shown;  but 
the  law  courts  have  no  power  to  issue 
such  writ  to  an  executive  or  administra- 
tive board,  for  the  sole  purpose  of  re- 
viewing the  correctness  of  its  decision. 
Ex  parte  Piatt  (D.  C.)  253  F.  413. 

The  law  courts  have  no  power  to  is- 
sue writ  to  an  executive  or  administra- 
tive board,  for  the  sole  purpose  of  re- 
viewing the  correctness  of  its  decision. 
Id. 

The  courts  cannot  review  the  discre- 
tion vested  in  the  President  by  Rev.  St 
§  4067  (Comp.  St.  1916,  §  7615),  to  de- 
termine the  manner  and  degree  of  re- 
straint to  which  alien  enemies  shall  be 
subjected.  Ex  parte  Fronklin  (D.  C.) 
253  F.  984. 

A  domestic  court  cannot,  without 
trenching  on  the  prerogative  of  its  own 
executive,  hold  invalid  the  act  of  a  for- 
eign sovereign ;  so  the  action  of  the 
British  Admiralty  in  requisitioning  a 
British  steamer  under  charter  must  be 
deemed  legal,  in  an  action  in  the  United 
States  by  the  charterers  against  the 
owner.  Earn  Line  S.  S.  Co.  v.  Suthe^ 
land  S.  S.  Co.  (D.  C.)  254  F.  12& 

A  civil  court  has  no  power  to  interfere 
with  the  conduct  of  a  court-martial,  ex- 
cept where  that  court  has  exceeded  its 
jurisdiction,  and,  if  it  originally  had  ju- 
risdiction, it  must  be  shown  that,  at 
some  point  in  the  proceedings  under  its 
governing  law,  it  lost  such  jurisdictian. 
U.  S.  V.  Hunt  (D.  C.)  254  F.  365. 

28. Judicial  notice  of  executive 

aots^-Courts  must  take  judicial  notice 
of  proclamation  of  President  of  April 
6,  1917,  of  existence  of  state  of  war 
between  United  States  and  Germany. 
Fritz  Schulz,  Jr.,  Co.  ▼.  Baimes  &  Co. 
(City  Ct.)  184  N.  Y.  S.  454,  99  Misc 
Rep.  626,  order  affirmed  <Sup.)  106  N. 
T.  S.  567,  100  Misc.  Rep.  697. 


Art.  2,  §  2,  cl.  1.  Powers  of  President;  commander  in  chief  of  army, 
navy,  and  militia;  requiring  opinions  of  departmental  officers; 
reprieves  and  pardons. 


See  30  Op.  Atty.  Gen.  177. 

I.  PRESIDENT     AS     COMMANDER 
IN  CHIEF 

I.  Powers   and   duties   in   general.— 

In  view  of  the  revoluntionary  practice 
of  raising  armies  by  draft,  and  of  the 
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provisions  found  in  Const,  art.  2.  {  2, 
etc.,  and  despite  Amendments  5  and 
13,  held  that  the  Selective  Service  Act 
is  valid;  the  government  having  power 
to  raise  armies  by  draft.  U.  S.  v.  Ol- 
son (D.  C.)  253  F.  233. 
In  performance  of  contract  with  gov- 
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ernment,  even  for  military  supplies, 
precedence  over  civilian  contracts  does 
not  necessarily  inhere,  nor  may  be  im- 
ported or  imposed  otherwise^  than  as 
provided  by  act  of  Congress,  notwith- 
standing Const.  U.  S.  art.  2,  §  2,  mak- 
ing the  President  commander-in-chief 
of  the  army  and  navy.  Mawhinney  v. 
Millbrook  Woolen  Mills  (Sup.)  172  N. 
Y.  S.  461. 

6.  Army  regalatfonsw— There  being  no 
authority  permitting  the  head  of  a  de- 
partment to  require  from  the  govern- 
ment the  payment  of  any  money  for 


any  purpose  not  authorized  by  law, 
paragraph  1098,  Army  Regulations,  is 
invalid  and  of  no  efitect.  Illinois  Cent. 
R.  Co.  V.  U.  S.,  52  Ct.  Cl.  53. 

In  view  of  Regulations  for  United 
States  Army,  art.  72,  which  is  law  of 
land;  state  courts  have  no  authority 
to  grant  a  writ  of  habeas  corpus  for 
'discharge  of  members  of  state  militia 
which  has  been  drafted  into  the  mili- 
tary service  of  United  States  under  Na- 
tional Defense  Act.  Ex  parte  McMil- 
lan (Ala.  App.)  74  So.  396. 


Art  2,  §  2,  cl.  2.  Treaties;  appointment  of  amrbassadors,  etc.,  Su- 
preme Court  judges,  and  other  officers. 


I.  TREATIES  AND  CONVEN- 
TIONS 

4.  Termination  of  treaties  by  war^— 

It  is  competent  for  nations  to  agree 
to  abandon  principle  that  all  treaties 
are  dissolved  by  war,  and  to  contract 
that  treaty  relationship  shall  contiDue. 
Fritz  Schulz,  Jr.,  Co.  v.  Raimes  &  Co. 
(City.  Ct.)  164  N.  Y.  S.  454,  99  Misc. 
Rep.  626,  order  affirmed  (Sup.)  166  N. 
Y.  S.  567,  1(X>  Misc.  Rep.  697. 

6.  Enforcement,  alteration,  abroga- 
tion, or  repeal  of  treaties.^Although 
treaty  between  nations  may  become 
very  oppressive  to  one  of  contracting 
parties,  it  is  not  thereby  revoked,  for 
revocation  requires  public  act.  Fritz 
Schulz,  Jr.,  Co.  V.  Raimes  &  Co.  (City 
Ct.)  164  N.  T.  S.  454,  99  Misc.  Rep. 
626,  order  affirmed  (Sup.)  166  N.  Y.  S. 
567,  100  Misc.  Rep.  697. 

7.  Act  of  congress  as  superseding 
treaty.— As  Conscription  Act,  ante,  S 
2044a  et  seq.,  declares  all  laws  in  con- 
flict to  be  suspended,  treaty  entered 
into*  before  enactment  of  statute,  ex- 
empting alien  from  military  service, 
does  not,  unless  he  was  duly  exempted 
by  act,  entitle  him  to  such  exemption, 
for  treaty,  if  in  conflict  with  act,  was 
repealed.  Ex  parte  Blazekovic  (D.  C.) 
248  F.  327. 

While  Const,  art.  6,  d.  2,  declares 
that  laws  of  Congress  and  treaties  are 
supreme  law  of  land,  treaties  give  way 
to  subsequent  statute;  hence  treaties 
with  foreign  nations  are  repealed  in  so 
far  as  they  are  in  conflict  with  ex- 
press provisions  of  Selective  Draft 
Act,    U.  S.  V.  BeU  (D.  C.)  248  F.  992. 

In  so  far  as  the  judicisd  department 
of  the  United  States  is  concerned;  k 
treaty  occupies  no  position  of  superi- 
ority over  an  act  of  Congress,  and, 
when  inconsistent,  the  latest  in  point 
of  time  must  govern.  Ex  parte  Lar- 
rucea  (D.  C.)  249  F.  981. 

71/2.  Aothentioation  of  documents^r-i 
Certificate  of  municipal  officer  of  Italy, 
as  to  what  in  his  opinion  is  shown  by 
records  of  his  town,  is  not  admissible 
under  treaty  providing  for  admission  in 
evidence  of  "official  documents  of  all 
kinds,  whether  originals,  copies  or 
translations  duly  authenticated,*'  unless 


such  certificate  is  an  official  document 
by  the  law  of  Italy,  for  proof  must  be 
by  duly  exemplified  copy  of  the  *'of- 
ficial  documents."  Santomassimo  y. 
New  York,  S.  &  W.  R.  Co.  (N.  J.  Sup.) 
105  A.  14. 

8.  Acquisition  of  territory  and  settle- 
ment of  boundaries.— Treaties  between 
Great  Britain  and  United  States  rela- 
tive to  Canadian  border  being  historical, 
facts  which  court  may  judicially  notice, 
admission  of  map  of  commissioners  ap- 
pointed under  Webster-Ashburton  trea- 
ty of  1842  to  locate  boundary  cannot  be 
complained  of  because  report  was  not 
received:  it  being  presumed  that  court 
took  judicial  notice  of  it.  Daigle  v.  U. 
S.,  237  F.  159,  150  C.  C.  A.  305. 

The  United  States  purchased  and  ac- 
quired all  the  title  Russia  had  to  that 
portion  of  Bering  Sea  described  in  the 
treaty  of  March  30,  1867  (15  Stat.  539), 
including  the  whole  group  of  the  Aleu- 
tian Islands.  Russia  had  acquired  title 
to  the  sea  by  right  of  discovery  as  far 
back  as  1741,  and  this  right  was  recog- 
nized by  both  Great  Britain  and  the 
United  States  by  the  treaties  of  April 
17,  1824  (8  Stat.  302),  and  of  1825. 
U.  S.  y.  British  Schooners,  5  Alas- 
ka, 11. 

9.  Removai  of  disabilities  of  aliens. 

—Although  Code  Supp.  Iowa  1913,  § 
1481a,  provides  for  a  higher  rate  of 
inheritance  tax,  where  property  pass- 
es to  heirs  who  are  aliens  and  non- 
residents, property  passing  to  collat- 
eral heirs,  who  are  natives  and  sub- 
jects of  Sweden,  is  subject  to  the  same 
rate  as  property  passing  to  collateral 
heirs  who  are  residents,  in  view  of 
treaty  of  1911  between  United  States 
and  Sweden.  The  word  "representa- 
tives," as  used  in  such  treaty,  refers 
to  and  includes  all  those  who,  in  the 
absence  of  disability  on  account  of 
alienage,  would  rightfully  succeed  as 
heirs,  devisees,  or  legatees  to  the  prop- 
erty and  estate  of  a  deceased  citizen 
of  either  country.  Brown  v.  Peterson 
(Iowa)  170  N.  W.  444. 

Article  6  of  treaty  between  United 
States  and  Norway  (S  Stat.  60)  applies 
only  to  estates  of  deceased  citizens  of 
Norway    leaving    property    in    United 
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State*,  and  vice  yersa,  and  those  in- 
heriting from  them,  and  does  not  apply 
to  estates  of  deceased  citizens  of  Unit- 
ed States.  Moody  v.  Hacen,  1C2  N.  W. 
704.  36  N.  p.  471. 

The  term  "droit  de  detraction,"  as 
used  in  article  6  of  treaty  between 
Norway  and  the  United  States  (8  Stat. 
60),  means  a  tax  levied  on  right  to  re- 
move property  from  one  state  to  an- 
other, and  does  not  include  an  "inherit- 
ance tax"  which  is  merely  a  tax  upon 
right  to  devise  and  inherit.    Id. 

1 1.  Appointment  of  consuls  as  admln- 
latrators^^The  "most  favored  nation" 
clause  in  the  Russian- American  Treaty 
of  1832  (article  8),  considered  in  con- 
nection with  the  treaty  with  the  Argen- 
tine Confederation  (10  Stat.  1005,  art. 
9),  does  not  confer  on  Russian  consuls 
the  power  to  administer  estates  of  Rus- 
sian subjects.  Papemo  v.  Michigan  Ry. 
Engineering  Co.  (Mich.)  168  N.  W. 
503. 

13.  Postal  treaties  and  conventlonsd— 

Postal  conventions  are  not  treaties,  not 
being  ratified  by  the  Senate.  U.  S.  v. 
Four  Packages  of  Cut  Diamonds  (D. 
C.)  247  F.  354. 

15.  Indian  treaties  and  conventions. 

—Congress  may  govern  Indian  tribes 
by  direct  legislation,  regardless  of  pre- 
vious treaties;  the  power  being  first  as- 
serted by  Act  Cong.  March  3,  1871,  Rev. 
St.  f  2079  (Comp.  St.  1916,  §  4034), 
and  subsequently  asserted  by  Act  March 
3,  1885,  now  Criminal  Code,  §  328.  re- 
lating to  offenses  by  Indians.  U.  S.  v. 
Hamilton  (D.  C.)  233  F.  685. 

The  state  courts  have  no  power  to 
authorize  a  conveyance  of  restricted  In- 
dian lands  in  contravention  of  the  trea- 
ties and  acts  of  Congress  relating  there- 
to. Brown  v.  Anderson  (Okl.)  160  P. 
724. 


Construction  of  particular  treaties,  see 
People  of  State  of  New  York  ex  rel. 
Kennedy  v.  Becker,  36  S.  C?t  705,  241 
U.  S.  556,  60  L.  Ed.  1166,  affinning 
judgment  People  ex  reL  Kennedy  t. 
Same,  109  N.  E.  116,  215  N.  Y.  42; 
Williams  v.  City  of  Chicago,  37  S.  Ct. 
142,  242  U.  S.  434,  61  L.  Ed.  414;  U. 
S.  V.  Chase,  38  S.  Ct.  24,  245  U.  S.  89, 

62  L.  Ed.  168,  reversing  judgment  Chase 
V.  U.  S.,  222  F.  593,  138  C.  C.  A.  117; 
Folk  V.  U.  S.,  233  F.  177.  147  C.  C.  A. 
183;  U.  S.  V.  Snohomish  Ri?er  Boom 
Co.,  246  F.  112,  158  C.  C.  A.  338,  af- 
firming judgment  (D.  C.)  234  F.  95;  U. 
S.  V.  Seufert  Bros.  Qo.  (D.  C.)  233  F. 
579;  Omaha  Tribe  of  Indians  t.  U.  S., 

63  Ct.  CI.  549 ;  McDonald  v.,  Ralston 
(Okl.)  166  P.  405.  certiorari  denied  38 
S.  Ct.  14.  245  U.  S.  657.  62  L.  Ed.  534; 
Byers  v.  Wa-wa-ne,  169  P.  121,  86  Or. 
617. 

II.  APPOINTMENT    OF    OFFICERS 

18.  Encroachment  on  appointive  pow- 
er by  Congress  or  the  J udldaryd— Pow- 
er of  appointment  and  confirmation 
vested  by  federal  C3onstitution  in  Presi- 
dent and  Senate  is  not  usurped  by  as- 
signment under  Judicial  Code,  f  18,  as 
amended  October  3.  1913  (Comp.  St 
1916,  §  985),  of  a  judge  of  one  federal 
district  and  circuit  to  duty  in  another 
district  and  circuit.  Lamar  y.  U.  S.,  96 
S.  Ct.  535,  241  U.  S.  103,  60  L.  EA  912, 
affirming  judgment  227  F.  1019. 141  C. 
C.  A.  668. 

41.  Suspension,  removal,  or  disnissil, 
and  reappointment  or  reinstatements 
Under  Const.  U.  S.  art  2,  §  2,  d  2, 
President,  while  appointment  of  post- 
master must  be  confirmed  by  Senate, 
may  without  consent  or  submission  of 
matter  to  Senate  remore  postmaster. 
Porter  v.  Coble,  246  F.  244,  158  0.  C. 
A.  404« 


ARTICLE  III 

JUDICIAL  POWER 

Art.  3,  §  1.  Supreme  Court  and  inferior  courts;  terms  and  compen- 
sation of  judges. 

I.  NATURE  AND  EXTENT  OF  JU-  of  jurisdiction.  Aktieselskabet  Korn-og 
DICIAL  POWER  IN  GENERAL  Foderstof  Kompaicniet  v.   Rederiaktie- 

bolagppt  Atlanten  (C.  C.  A.)  250  F.  935. 

Under  the  law  of  the  American  admi- 
ralty courts,  a  provision  in  a  charter 
party  that  any  dispute  arising  shall  be 
submitted  to  arbitration  does  not  de- 
prive the  parties  of  the  right  to  appeal 
to  the  courts.  The  Eros  (G.  0.  A.)  251 
P.  45. 

A  provision  in  a  bill  of  ladiog  for 
maritime  shipment,  by  which  a  foreign 
court  is  ^ade  the  sole  forum  in  case  of 
litigation  over  the  interpretation  of  the 
bill  of  lading,  is  void.  Kuhnh&ld  t. 
Compagnie  G^n^ralo  Transatlantique 
(D.  C.)  251  P.  387. 

2.  Extent  of  Judicial  power— n  gen- 
erai^-Code  Ala.  1907,  f  3353,  aedar- 


I.  Nature  of  Judicial  power.— On  ap- 
peal to  Circuit  Court  of  Appeals,  that 
tribunal  may  relieve  appellant  from  ef- 
fect of  his  laches  in  omitting  to  give 
security  for  costs,  there  being  no  rule 
or  statute  iSxing  time  for  filing  in  the 
particular  situation.  Graham  v.  O'Fer- 
ral,  236  F.  717,  150  C.  C.  A.  49. 

1 1/2-  Agreements  ousting  Jurisdiction. 

—Under  the  laws  of  New  York,  a  pro- 
vision that  disputes  between  the  char- 
terer and  the  owner  of  a  vessel  should 
be  settled  by  arbitration  is  unenforce- 
able, because  it  would  be  held  to  af- 
fect only  the  remedy  and  to  be  contrary 
to  public  poliny,  as  ousting  the  courts 
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iog  that  money  paid  on  futures  may  oe 
recovered,  has  no  application  to  trans- 
actions occurring  without  borders  of 
state,  and  furnishes  no  right  of  recov- 
ery, even  though  action  on  transaction 
M'as  brought  in  federal  District  Court 
for  Alabama.  Warten  y.  Brown,  249 
F.  48,  161  0.  0.  A.  108. 

The  federal  courts  of  the  United 
States  are  courts  of  Umited  jurisdic- 
tion. Village  Mills  Co.  v.  Houston  Oil 
Co.  of  Texas  (Tex.  Civ.  App.)  188  S. 
W.  785. 

i.  Political  or  loglslative  questions- 
Matters  arising  out  of  a  state  of  war 
or  insurrection^— Selective  Draft  Act 
cannot  be  declared  invalid  in  its  opera- 
tion as  to  declarant  aliens,  who  are 
still  foreign  subjects,  on  theory  that  it 
is  contrary  to  public  policy  of  United 
States  to  recognize  right  of  any  nation 
to  impress  into  military  service  sub- 
jects of  another  nation,  for  courts  have 
no  power  to  declare  law  unconstitution- 
al because  it  is  in  contravention  with 
so-called  law  of  nations.  U.  S.  v.  Bell 
(D.  C.)  248  F.  992. 

A  civil  court  has  no  power  to  inter- 
fere with  the  conduct  of  a  court-mar- 
tial, except  where  that  court  has  ex- 
ceeded its  jurisdiction,  and,  if  it  orig- 
inally bad  jurisdiction,  it  must  be 
shown  that,  at  some  point  in  the  pro- 
ceedings under  its  governing  law,  it 
lost  such  jurisdiction.  U.  S.  v.  Hunt 
(D.  C.)  254  F.  365. 

8.  -V—  Foreion  relations  and  treat- 
iesw— The  courts  of  one  independent 
government  will  not  sit  in  judgment  on 
the  validity,  of  the  acts  of  another  done 
within  its  own  territory.  The  recogni- 
tion of  the  Carranza  government  by 
the  political  department  of  our  govern- 
ment as  the  de  facto  and  later  as  the 
de  jure  government  of  Mexico  binds 
the  judges,  as  well  as  all  other  offi- 
cers and  citizens  of  the  government; 
and  the  action  of  Mexican  military 
commander  representing  the  Carranza 
government  in  seizing  and  selling  bul- 
lion for  military  purposes  was  not  sub- 
ject to  re-examiuation  and  modifica- 
tion in  the  American  courts,  though 
title  was  in  an  American  citizen,  who 
was  not  in  or  a  resident  of  Mexico  at 
the  time.  Such  courts  have  jurisdic- 
tion to  determine  title,  but  they  are  re- 
quired to  decide  the  case  in  accord- 
ance with  the  action  taken  by  the  Car- 
ranza government.  Ricaud  v.  Ameri- 
can Metal  Co.,  38  S.  Ct.  312,  246  U. 
S.  304,  62  L.  Ed.  733.  See,  also, 
Hicaud  v.  American  Metal  Co.  (C.  C. 
A.)  250  F.  853. 

The  conduct  of  foreign  relations  is 
committed  to  the  executive  and  legis- 
lative departments,  and  the  propriety  of 
their  exercise  of  this  political  power  is 
not  subject  to  judicial  inquiry  or  deci- 
sion. Act  of  Mexican  military  com- 
mander commissioned  by  Carranza  gov- 
ernment in  seizing  and  selling  property 
of  Mexican  citizen  as  military  contribu- 


tion held  not  subject  to  re-examination 
and  modification  by  the  courts  of  this 
country  though  the  property  comes 
within  the  jurisdiction  of  such  courts. 
Oetjen  v.  Central  Leather  Co.,  38  S. 
Ct.'  309,  246  U.  S.  297,  62  L.  Ed.  726. 
affirming  judgments  0*Neill  v.  Central 
Leather  Co.  (Err.  &  App.)  94  A.  789, 
87  N.  J,  Law,  552,  L.  R.  A.  1917A, 
276,  and  96  A.  1102,  87  N.  J.  Law, 
704. 

A  foreign  nation  by  bringing  an  ac- 
tion in  a  court  of  the  United  States 
against  a  debtor  held  'not  to  waive  its 
immunity  as  a  sovereign  from  suit  by 
other  parties  nor  to  vest  the  court  with 
jurisdiction  to  substitute  another  de- 
fendant by  interpleader.  Kingdom  of 
Roumania  v.  Guaranty  Trust  Co.  of 
New  York  (C.  O.  A.)  250  F.  341. 

A  foreign  nation  at  war  which  makes 
contracts  in  the  United  States  for  sup- 
plies or  equipment  for  its  armies  does 
not  thereby  divest  itself  of  its  sovereign 
character  and  become  subject  to  suit  as 
a   private  individual.    Id. 

Courts  of  the  United  States  will  not 
adjudicate  upon  the  validity  of  the  acts 
of  a  foreign  nation,  performed  in  its 
sovereign  capacity  within  its  own  ter- 
ritory; and  a  contract  by  the  republic 
of  Ecuador  held  not  to  create  a  lien  od 
its  customs  revenues  which  could  be 
enforced  by  a  court  of  the  United 
States.  Hewitt  v.  Speyer  (D.  C.)  248 
F.  590,  judgment  affirmed  (C.  0.  A.) 
250  F.  367. 

Court  of  admiralty  will  not  in  its 
discretion  dismiss  libel  on  ground  that 
it  would  involve  scrutiny  of  conduct  of 
seamen  or  agents  of  French  govern- 
ment, unless  suggestion  of  diplomatic  - 
embarrassment  be  made  by  officers  of 
government  responsible  as  to  those  rela- 
tions. The  Florence  H.  (D.  C.)  248  F. 
1012. 

The  United  States  courts  recognize 
the  binding  effect  of  international  law 
as  an  integral  part  of  the  laws  of  the 
land.  To  ascertain  that  law,  resort 
may  be  had  to  the  customs  and  usages 
of  civilized  nations,  and,  as  evidence  of 
these  to  the  works  of  commentators  and 
jurists.  The  Lusitania  (D.  C.)  251  F. 
715. 

The  pendency  of  an  action  in  a  for- 
eign court  is  no  bar  to  a  suit  in  the 
federal  court,  though  it  is  otherwise 
if  a  definitive  judgment  had  been  ren- 
dered by  the  foreign  court  in  such  suit. 
The  KongsU  (D.  C.)  252  F.  267. 

The  question  of  the  sovereignty  of 
a  foreign  government  is  a  political  ques- 
tion determination  of  which  by  the  ex- 
ecutive or  legislative  department  of  the 
United  States  government  binds  the 
judicial  department.  Agency  of  Cana- 
dian Car  &  Foundry  Co.  v.  American 
Can  Co.  (D.  C.)  253  F.  152. 

Under  the  clause  in  a  charter  party 
excepting  "control  of  princes"  a  for* 
eign  ship  is  released  from  the  charter  b5 
the  actual  exercise  of  such  control 
through  requisition  by  her  home  gov* 
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eminent,  and  a  court  of  this  country 
cannot  question  the  legrality  of  its  ex- 
ercise. The  Adriatic  (D.  C.)  253  F. 
489. 

A  domestic  court  cannot,  without 
trenching  on  the  prerogative  of  its  own 
executive,  hold  invalid  the  act  of  a 
foreign  sovereign ;  so  the  action  of  the 
British  Admiralty  in  requisitioning  a 
British  steamer  under  charter  must  be 
deemed  legal,  in  an  action  in  the  United 
States  by  the  charterers  against  the 
owner.  Earn  Line  S.  S.  Co.  v.  Suther- 
land S.  S.  Co.  (D.  C.)  254  f;  126. 

An  admiralty  court  of  the  United 
States  will  not  exercise  its  jurisdiction 
in  rem  over  a  vessel  under  requisition 
by  the  British  government,  and  used 
by  it  for  purposes  of  the  war  in  which 
such  government  and  the  United  States 
are  cobelligerents  against  a  common 
enemy,  so  long  as  the  vessel  remains  in 
such  service,  and  the  fact  that  its  offi- 
cers and  crew  are  still  in  the  employ- 
ment of  the  owner  is  immaterial.  The 
Koseric  (D.  C.)  254  F.  154. 

The  courts  have  power  to  interpret 
treaties,  and  when  made  they  shoufd 
be  held  sacred,  and  are  a  part  of  the 
supreme  law  of  the  land.  Congress 
recognized  the  validity  of  the  treaty  by 
extending  the  laws  in  relation  to  cus- 
toms, commerce,  and  navigation  to  and 
over  all  the  waters  of  Alaska.  U.  S.  v. 
British  Schooners,  5  Alaska,  11. 

Determination  of  motion  to  dissolve 
attachment  against  property  of  corpora- 
tion created  by  state  of  Yucatan, 
Mexico,  to  carry  out  policies  with  refer- 
ence to  growth  and  sale  of  sisal  hemp, 
cannot  be  influenced  by  communication 
from  Mexican  ambassador  to  Secretary 
of  State  of  United  States  suggesting 
property  is  that  of  Mexican  government 
and  immune  from  process,  communica- 
tion being  called  to  court's  attention  by 
counsel  for  corporation.  Molina  v. 
Comision  Reguladora  del  Mercado  de 
Henequen  (N.  J.  Sup.)  103  A.  397. 

That  the  courts  of  one  independent 
government  will  not  sit  in  judgment  on 
the  validity  of  the  acts  of  another  done 
within  its  territory  does  not  deprive 
.the  courts  of  the  first  government  of 
jurisdiction  once  acquired  over  the  case. 
That  both  plaintiff  and  defendant  in  a 
conversion  suit  for  property  sequestered 
by  an  agency  of  a  foreign  government 
are  citizens  of  a  foreign  country  whei^e- 
in  the  wrong  complained  of  was  com- 
mitted does  not  deprive  the  courts  of 
this  state  of  jurisdiction.  Molina  v. 
Comision  Reguladora  del  Mercado  de 
Henequen  (N.  J.  Sup.)  104  A.  450. 

II.  POWER  OF  CONGRESS  TO  ES- 
TABLISH COURTS  AND  DEFINE 
THEIR    JURISDICTION 

10.  Creation  of  Inferior  courtSd— ^The 

boards  which  Selective  Draft  Act  May 
18,  1917,  §  4,  ante,  §  2044d,  authorizes 
the  President  to  create,  are  not 
"courts,"  creation  of  which  Const  art 
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/    3,   f  1,  vests  in  Congress.    U.  S.  v. 
Stephens   (D.  C.)   245  F.  956. 

22.  Grant  of  jurisdiction-Remedies 
and  procedures-Congress  has  the  pow- 
er to  prescribe  conditions  upon  which 
attorneys  will  be  allowed  to  represent 
litigants  before  any  of  the  courts  of  the 
government,  within  certain  reasonable 
limitations,  if  done  by  general  laws  ap- 
plicable to  all  alike,  and  in  advance  of 
services  rendered  in  such  courts.  Act 
Cong.  March  4,  1915,  §  4,  as  to  com- 
pensation of  attorneys  collecting  certain 
Civil  War  claims,  held  unconstitutional. 
Moyers  v.  City  of  Memphis  (Temi.)  186 
'    S.  W.  105. 

31.  "Courts"     within     constitutiOR- 
Courts-Riartial  and  courts  instituted  ub- 
der    military    authority.— In    view   of 
Const  art.  3,  §  1,  declaring  that  the  ju- 
dicial power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court  and  in 
such  inferior  courts  as  Congress  may 
from  time  to  time  ordain  and  establish; 
article  1,  §  8,  authorizing  Congress  to 
make    rules    for    the    government  and 
regulation  of  the  land  and  naval  forces; 
Amend.  5,  declaring  that  no  person  shall 
be   held    to    answer    for    an  infamous 
crime,    unless    on   presentment  or  in- 
dictment   of    a   grand   jury,   except  in 
cases  arising  in  the  land  or  naval  forces 
—Conscription  Act,   vesting  in  boards 
to  be  appointed  by  the  President  the 
power  to  pass  on  exemptions  contain- 
ed within  the  act,  but  conferring  no  such 
power   on   the    federal   courts,  is  not 
invalid,  as  depriving  the  courts  of  the 
United  States  of  the  power  to  pass  on 
exemptions;   for  the  exemption  boards, 
if  they  be  regarded  as  courts,  are  mil- 
itary courts,  which  Congress  might  cre- 
ate under  its  power  to  make  rules  for 
the  government  of  land  and  naval  forc- 
es.   U.  S.  V.  Sugar  (D.  C.)  243  F.  423. 

III.  STATE    LEGISLATION   AS  AF- 
FECTINU   FEDERAL  JU- 
RISDICTION 

33.  State  statutes  enlarging,  exolud* 
Ing,  or  restricting  federal  Jurisdiction- 
In  general.— That  jurisdiction  of  sUte 
courts  extends  throughout  the  state 
held  not  to  enlarge  authority  of  federal 
court,  except  where  Congress  extends 
the  Jurisdiction  beyond  the  boundaries 
of  the  district.  Tauza  v.  Pennsylvania 
R.  Co.  (D.  C)  232  F.  294. 

34.  —  Admiralty  and  maritine  ]«• 
risdictionw— See  note  77,  under  art.  3, 
S  2,  cl.  1,  post. 

35 Equity  Jurisdiction  in  gen- 
eral.—Provisions  of  Constitution  ot 
statutes  of  a  state  cannot  enlarge  ju- 
risdiction of  a  federal  court  of  equity, 
as  restricted  >y  Judicial  Code,  §  287 
(Comp.  St.  1916,  §  1244).  McLaughlin 
V.  St.  liouis  Southwestern  Ry.  Co.,  232 
F.  579,  146  C.  C.  A.  537,  certiorari  de- 
nied St.  Louis  Southwestern  Ry.  Co.  v. 
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McLaughlin,  36  S.  Ct.  727,  60  L.  Ed. 
1233. 

Jurisdiction  to  appoint  a  receiver, 
contrary  to  the  general  principles  of 
equity  jurisprudence,  cannot  be  confer- 
red upon  a  federal  court  of  equity  by  a 
state  statute  authorizing  such  appoint- 
ment by  courts  of  the  state.  Davis  v. 
Hayden,  238  F.  734,  151  C.  C.  A.  584. 

Federal  court  in  exercise  of  its  gen- 
eral equity  jurisdiction  has  power  to 
appoint  a  receiver  on  a  stockholder's 
bill,  determine  corporation's  solvency, 
and  distribute  its  assets,  and  no  state 
statute  can  impair  or  destroy  that  pow- 
er. O'NeU  V.  Welch,  245  F.  261,  157 
C.  C.  A.  453,  reversing  decree  Welch  v. 
Union  Casualty  Ins.  Co.  (D.  C.)  238  F. 
968. 

Despite  Judicial  Code,  |  267,  the  sev- 
eral states  cannot,  save  in  so  far  as 
federal  courts  apply  their  remedies,  re- 
strict equitable  jurisdiction  of  federal 
courts,  which,  unless  abridged  by  Con- 
gress, is  coextensive  with  that  of  Eng- 
lish Court  of  Chancery  at  time  of  Rev- 
olution. Nevada-California  Power  Co. 
V.  Hamilton  (D.*  O.)  235  F.  317. 

38.  — -  Controversies  between  citi* 
zens  of  different  states^— The  jurisdic- 
tion of  the  federal  courts .  arising  from 
diversity  of  the  citizenship  of  the  par- 
ties cannot  be  impaired  or  annulled  by 
state  statutes;  and  despite  Acts  Tenn. 
1903,  c.  501,  a  nonresident  administra- 
tor of  one  killed  in  Tennessee  while  rid- 
ing on  a  car  of  a  local  street  railway 
company  may  sue  in  the  federal  court. 
Memphis  St.  Ry.  Co.  v.  Bobo,  232  F. 
708,  146  C.  C.  A.  634. 

Where  diversity  of  citizenship  was 
the  basis  of  the  federal  court's  jurisdic- 
tion over  a  suit  by  a  resident  of  New 
Hampshire  against  foreign  corpora- 
tions, a  local  rule  of  practice  with  re- 
spect to  bringing  in  additional  defend- 
ants does  not  give  the  federal  court  ju- 
risdiction over  a  New  Hampshire  mu- 
nicipality, impleaded  in  accordance 
therewith.  Devest  v.  Twin  State  Gas 
&  Electric  Co.  (C.  C.  A.)  250  F.  349. 

Act  April  23,  1909  (P.  L.  167),  can- 
not take  away  the  federal  court's  juris- 
diction under  Judicial  Code,  §  24,  as 
amended  by  Act  Dec.  21,  1911  [Comp. 
St.  1916,  §  991(1)],  to  maintain  a  re- 
ceiver in  possession  of  an  insurance 
company's  assets  at  a  suit  of  nonresi- 
dent stockholders,  after  dissolution  of 
the  company  by  decree  of  the  state 
court  at  the  instance  of  the  insurance 
commissioner.  Welch  v.  Union  Casual- 
ty Ins.  Co.  (D.  C.)  238  F.  968,  decree 
reversed  (C.  C.  A.)  O'Neil  v.  Welch 
(C.  C.  A.)   245  F.  261. 

41.  — —  Restrictions  on  foreign  cor- 
poration and  on  removal  from  state  to 
federal  courts.p— Statutes  preventing 
suit  in  state  courts  by  foreign  corpo- 
rations without  permit  to  do  business 
in  «tate  do  not  affect  jurisdiction  of 
federal   courts.     Kruegel  v.    Standard 
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Savings  &  Loan  Ass'n  (Tex.  Civ.  App.) 
396  S.  W.  283. 

IV.  RELATION  BETWEEN  JUDI- 
CIARY    AND     OTHER     DEPART- 

^  MENTS  OF  THE  FEDERAL  GOV- 
ERNMENT 

44.  Encroachment  on  Judiciary  by 
congress— In  generals— A  subcommittee 
of  the  House  of  Representatives,  acting 
under  a  resolution  for  the  impeach- 
ment of  a  United  States  district  at- 
torney, is  acting  within  constitution- 
al limits  when  it  investigates^  the  at- 
torney's acts.  U.  S.  V.  Gordon  (D.  C.) 
235  F.  422. 

55.  Encroachment  on  Judiciary  by 
executive  powei^-^tatutes  conferring 
power  on  executive  and  administrative 
oincers.p»The  provision  of  Act  March 
2,  1911,  c.  192,  authorizing  transfer, 
by  direction  of  the  commissioners  of 
the  District  of  Columbia,  from  jail  to 
workhouse,  of  prisoners  sentenced  to 
jail,  enters  into  the  sentence,  and  so 
is  not  a  grant  to  administrative  offi- 
cers of  judicial  power,  extending  to 
changing  sentence.  Whittaker  v.  Bran- 
nan  (C.  C.  A.)  252  F.  556. 

Congress  cannot  delegate  judicial 
powers,  although  it  may  confer  upon 
executive  officers  or  tribunals  power 
to  enforce'  statute,  and  to  determine 
the  existence  of  facts  upon  which  ap- 
plication of  statute  depends;  and  the 
Conscription  Act,  which  provides  for 
exemption,  and  confers  on  President 
power  to  appoint  exemption  boards,  is 
not  invalid,  as  delegating  to  President 
judicial  authority;  and,  under  Const, 
art  1,  §  6,  article  3,  §  1,  and  Amend- 
ment 5,  the  act  is  not  invalid,  as  de- 
priving courts  of  United  States  of  pow- 
er to  pass  on  exemptions  provided  for 
in  act,  because  conferring  such  power 
upon  exemption  boards.  U.  S.  v.  Sugar 
(D.  C.)  243  F.  423. 

Congress  may  make  decisions  of  ex- 
ecutive departments  or  subordinate  of- 
ficials thereof,  to  whom  it  has  com- 
mitted the  execution  of  certain  acts, 
final  on  questions  of  fact;  and  decisions 
of  those  officials  cannot  be  reviewed, 
unless  contrary  to  law  or  a  fair  hear- 
ing has  been  denied.  U.  S.  v.  Eankead 
(D.  C.)  248  F.  141,  order  affirmed  (C. 
C.  A.)  250  F.  692. 

56.  — —  interpretatien  of  laws  by 
administrative  offlcer8.p*The  construc- 
tion of  a  statute  given  by  the  heads  of 
the  various  departments  of  the  gov- 
ernment should  be  considered  by  the 
courts.    The  Mary  (D.  C.)  233  F.  121. 

The  construction  placed  by  the  Sec- 
retary of  War  on  article  2,  Articles  of 
War  (Rev.  St.  §  1342,  as  amended  by 
Act  Aug.  29,  1916  [Comp.  St.  1916,  § 
2308a]),  is  not  conclusive;  but  the  con- 
struction is  for  the  courts  specially, 
in  so  far  as  it  affects  the  relations  be- 
tween the  armies  and  civilian  popula- 
tion. Ex  parte  MikeU  (D.  C.)  253  F. 
817. 
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The  opinion  of  the  I^iterstatc  C3om- 
merce  Commission  as  to  interpretation 
of  the  Carmack  Amendment  of  the  In- 
terstate Commerce  Law  (Comp.  St. 
1916,  §§  8604a,  8604aa),  as  amended  by 
the  Cummins  Amendn»ent  (Comp.  St^ 
1916,  §§  8592,  8604a),  being  a  practical 
interpretation  of  the  law  by  the  ad- 
ministrative body  having  its  enforce- 
ment in  charge,  is  entitled  to  weight 
in  construing  the  law.  Haddad  v. 
Southern  Pac.  Co.  (Sup.)  173  N.  Y.  S. 
256. 


V.  RELATION  BETWEEN  DIFFER. 
ENT    FEDERAL   COURTS 

(A)  Controlling  effect  of  deoUiona 

57.  In  fleneral.— Prior  decision  as  to 
right  of  fraternal  insurer  to  raise  its 
rates  held  controlling  by  reason  of  the 
similarity  of  the  circumstances.  Su- 
preme Lodge,  Knights  of  Pythias,  v. 
Smyth,  38  S.  Ct.  210,  245  U.  S.  594, 
62  L.  Ed.  492,  reversing  decree  Smyth 
v.  Supreme  Lodge,  K.  P.,  220  F.  438, 
137  C.  C.  A.  32. 

An  opinion  in  a  particular  case  found- 
ed on  its .  special  circumstances  is  not 
applicable  to  cases  under  circumstances 
essentially  different.  Northern  Pac. 
Ry.  Co.  V.  North  American  Telegraph 
Co.,  230  F.  347,  144  C.  0.  A.  489. 

General  expressions  in  every  judicial 
opinion  are  to  be  taken  in  connection 
with  the  case  in  which  they  are  used, 
and  if  they  go  beyond  may  be  respect- 
ed, but  should  not  control  the  judg- 
ment in,  a  subsequent  suit  when  the 
very  point  is  presented  for  decision. 
Northwestern  Terra  Cotta  Co.  v.  Cald- 
well, 234  F.  491,  148  C.  C.  A.  257. 

Where  a  rule  of  decision  applicable  to 
the  facts  has  been  established  by  con- 
trolling authority,  that  authority  must 
be  followed.  Hudson  &  M.  R.  Co.  v. 
lorio,  239  F.  855,  152  C.  C.  A.  641. 

In  a  suit  for  salvage  services,  where 
it  appeared  the  salving  vessel  was  by 
a  court  of  competent  jurisdiction  held 
responsible  for  injuries  to  another  ves- 
sel during  the  salvage  operations,  that 
finding  is  conclusive,  and  the  award  in 
favor  of  the  salvor  cannot  be  increased 
by  the  amount  allowed  against  it.  The 
No.  02  (C.  C.  A.)  252  F.  117. 

While  a  precedent  long  established 
should  not  be  overthrown  for  trivial 
reasons,  when  a  judge  is  convinced  that 
it  has  been  generally  discredited  and  la 
not  founded  upon  good  reasoning,  he 
should  disregard  it.  U.  S.  v.  Southern 
Pac.  Co.  (D.  C.)  230  F.  270. 

Change  of  statute  by  amendment 
changes  rule  of  decision.    Id. 

Judicial  Code  held  not  to  have  chang- 
ed, in  respect  to  removal  of  causes  and 
venue  of  federal  courts.  Judiciary  Act 
of  1887,  as  amended  in  1888,  and  deci- 
sions under  that  act  are  as  binding  as 
if  made  under  the  Judicial  Code.  Keat- 
ing V.  Pennsylvania  Co.  (D.  0.)  245  F. 
155. 
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{B)  Deoi8iof%§  of  the  supreme  cowt 

62.  in  geiieral^^he  queetion  sooght 
to  be  reviewed  being  involved  in  a  case 
pending  before  the  Supreme  Gonrt,  iti 
action  will  be  awaited;  except  that  to 
avoid  delay  the  accounting  Bonght  and 
denied,  will  be  ordered.  International 
Curtis  Marine  Turbine  Co.  v.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg. 
Co.,  238  F.  564,  151  O.  C.  A  500. 

Expressions  found  in  opinions  of  the 
Supreme  Court  cannot  be  giyen  the 
effect  of  authoritative  rulings  on  ques- 
tions not  involved  in  the  ^particular 
cases  respectively  dealt  with.  Ameri- 
can Surety  Co.  v.  U.  S.,  239  F.  680, 
162  C.  C.  A.  514. 

An  expression  of  the  views  of  tiie 
Supreme  Court  setting  forth  the  ma- 
ture and  unanimous  opinion  of  the 
members  of  the  court  on  a  question  of 
law  involved  in  a  case  at  bar,  should 
be  followed,  and  should  not  be  rejected 
by  an  inferior  national  court  as  dictum. 
Cameron  v.  U.  S.  (C.  C.  A.)  250  F.  943. 
,  In  the  absence  of  any  controlling 
state  statute,  a  federal  court  is  not 
justified  in  declining  to  adopt  the  gen- 
eral rules  of  corporate  law,  approved 
by  the  Supreme  Court  of  the  United 
States,  unless  there  is  a  clear,  definite, 
and  settled  rule  to  the  contrary  in  tht 
state.  Thoms  &  Brenneman  v.  Good- 
man (C.  C.  A.)  254  F.  39. 

Decision  of  United  States  Supreme 
Court  is  controlling  on  District  Court 
in  determining  whether  a  railroad's 
contract  with  hop  growers  to  transport 
hops  at  a  lesser  rate  than  the  road's 
published  tariff  is  violative  of  the  In- 
terstate Commerce  Act  Davis  ▼• 
Southern  Pac.  Co.  (D.  C.)  235  F.  731 

63.  Constitutional      questions^Bela- 

tor's  claim  that  he  was  entitled  to  his 
discharge  from  military  service  under 
Selective  Draft  Act  May  18,  1917,  ante, 
§  2044a  et  seq.,  on  ground  that  call  to 
service  for  which  draft  was  made  un- 
der act,  was  for  duty  in  foreign  coun- 
try; need  not  be  considered  as  origin&l 
proposition;  Supreme  Court  in  recent 
decision,  in  which  relator's  counsel  was 
allowed  to  file  brief  as  amicus  curi«» 
having  announced  that  power  of  Con- 
gress was  not  restricted  to  militi* 
clause  (Const,  art.  1,  §  8)  but  that  Con- 
gress could  compel  military  service  in 
foreign  country.  Cox  v.  Wood,  38  S. 
Ct  421,  247  U.  S.  3,  62  L.  Ed.  947. 

64.  Jurlsdictionai      questions.— Cases 
in  which  controversies  were  detertnined 
on  certificates  of  Court  of  Appeals  of 
District  of  Columbia,  where  no  quw 
tion  was  raised  concerning  the  powtf 
to  certify,  held  not  authoritative  on  the 
question   as    to   the   power   to  certify- 
United   States   ex  rel.  Arant  v.  Lane, 
38  S.  Ct.  W,  246  U.  S.  166,  ^L.^ 
223. 

Latest  decisions  of  Supreme  Court  and 
Circuit  Court  of  Appeals  on  question 
of  remanding  or  dismissing  suits  ^ 
federal  court  pursuant  to  Act  March  ^ 
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1875,  §  6  (Judicial  Code,  (  37),  are 
bindJjDg  precedents  which  district  court 
must  follow.  Jellison  v.  Krell  Piano 
Co.  (D.  C.)  246  F.  509. 

(C)  Decisions  of  oirouit  courts  of 
appeals 

68.  Effect  of  decisions  of  circuit 
courts  of  appeals  in  generals— Concur- 
rent decisions  of  District  Court  and 
Circuit  Court  of  Appeals  on  an  issue 
of  fact,  as  the  unseaworthiness  of  a 
steamer,  will  be  accepted  by  the  Su- 
preme Court,  unless  shown  to  be  clear- 
ly erroneous.  Luckenbach  v.  W.  J.  Mc- 
Cahan  Sugar  Refining  Co.,  39  S.  Ct.  53, 
63  L.  Ed.  — . 

Decision  of  Circuit  Court  of  Appeals 
as  to  country  to  which  Chinese  person 
should  be  deported  held  the  law  of  the 
circuit  until  overruled,  or  until  amend- 
ment of  the  law.  Mark  Seong  y.  U.  S., 
242  F.  496,  155  C  C.  A.  272.  modify- 
ing order  Ex  parte  Chin  Him  (D.  C.) 
227  F.  131. 

69.  Decisions  of  circuit  courts  of  ap- 
peals controiiing  othen  circuit  courts 
of  appeals— In  general.— Decision  of 
Circuit  Court  of  Appeals,  reversing  de- 
cree in  favor  of  complainant  in  trade- 
mark litigation,  the  opinion  indicating 
that  reversal  was  on  account  of  de- 
fendant's prior  appropriation  and  un- 
limited as  to  time  or  territory,  is  con- 
clusive against  complainant's  right  to 
recover  in  another  circuit  against  same 
defendants  for  alleged  infringement. 
Rock  Spring  Distilling  Co.  v.  W.  A. 
Gaines  &  Co.,  38  S.  Ct.  327,  246  U.  S. 
312,  62  L.  Ed.  738,  reversing  decree  W. 
A.  Gaines  &  Co.  v.  Rock  Spring  Dis- 
tiUing  Co.,  226  F.  531,  141  C.  C.  A. 
287.  which  reverses  (D.  C.)  202  F.  989. 

The  decision  of  the  Circuit  Court  of 
Appeals  of  another  circuit  that  the 
trustee  in  bankruptcy  cannot  enforce 
the  liability  of  a  stockholder  for  the 
difference  between  the  par  value  of  his 
stock  and  the  amount  he  paid  wiU  by 
comity  be  followed  in  the  bankruptcy 
proceedings  in  determining  the  claims 
of  some  of  the  stockholders.  Courtney 
V.  Croxton,  239  F.  247,  152  C.  C.  A. 
235. 

Where  the  correct  decision  of  a  ques- 
tion is  doubtful,  and  one  of  the  United 
States  Circuit  Court  of  Appeals  has  de- 
cided it  in  a  considered  opinion,  the 
other  should  follow  that  decision,  unless 
it  clearly  appears  to  them,  or  some  of 
them,  to  be  unfair  or  unwise.  Bright 
v.  State  of  Arkansas  (C.  C.  A.)  249  F. 
950. 

73.  Decisions  of  circuit  courts  of  ap- 
peals controlling  Inferior  courts  of  same 
circuit— In  generald— Decision  by  Cir- 
cuit Court  of  Appeals,  sitting  for  par- 
ticular district,  is  binding  on  District 
Courts  therein.  Dernberger  v.  Balti- 
more &  O.  R.  Co.  (D.  C.)  234  F.  405; 
Prudential  Ins.  Co.  of  America  v.  Her- 
old  (D.  O  247  F.  681. 

A  decision  of  the  Circuit  Court  of  Ap- 


peals is  binding  on  the  District  Courts 
within  the  circuit,  notwithstanding  the 
Supreme  Court  had  issued  certiorari  to 
review  the  same.  Minerals  Separation 
V.  Butte  &  Superior  Copper  Co.  (D.  C.) 
237  F.  401. 

76*  Decisions  of  circuit  courts  of  ap- 
peals controiiing  inferior  oourts  of  dif- 
ferent circuits— In  generals— A  District 
Court  will  follow  decisions  of  the  Cir- 
cuit Court  of  Appeals  sitting  for  other 
districts  where  the  Circuit  Court  of 
Appeals  for  its  own  district  has  not 
decided  the  matter.  Warren  Bros.  Co. 
V.  Evans  (D.  C.)  234  F.  657,  decree 
reversed  Evans  v.  Warren  Bros.  Co. 
(C.  C.  A.)  240  F.  696. 

In  the  absence  of  any  conflicting  rul- 
ing in  the  Third  circuit,  a  ruling  of  the 
Circuit  Court  of  Appeals  for  another 
circuit  will  be  followed.  In  re  Gibney 
Tire  &  Rubber  Co.  (D.  C.)  241  F.  879. 

78.  — *  Patent  cases^— Findings  of  a 
District  Court  of  another  circuit,  af- 
firmed by  the  Circuit  Court  of  Appeals 
of  that  circuit,  as  to  damages  in  a  suit 
involving  the  patents,  are  entitled  to 
much  weight  and  consideration  in  a 
suit  in  this  circuit,  based  on  the  same 
patents  and  covering  practically  the 
same  period.  B.  F.  Goodrich  Co.  v. 
Consolidated  Rubber  Tire  Co.  (C.  C. 
A.)  251  F.  617. 

V 

(D)  Decisions  of  district  courts 

79.  Decisions  controilliig  in  same 
court.— In  the  absence  of  a  ruUng  by 
an  appellate  court,  a  former  ruling  of 
a  federal  District  Court  wiU  thereafter 
be  followed  by  the  courts  of  that  dis- 
trict. In  re  Markowitz  (D.  C*)  233  F. 
715. 

Where  the  District  Court's  jurisdic- 
tion is  doubtful,  comity  and  uniformity 
of  decision  requires  that  a  decision  of 
a  different  judge'  of  the  same  court 
shaU  be  followed.  Wells  Fargo  &  Co. 
V.  Cuneo  (D.  C.)  241  F.  727. 

80.  pecislons  of  district  courts  con- 
trolling ottier  district  courts— in  gen- 
erals—Restraining proceedings  in  other 
courts,  see  notes  under  §§  1239-1242, 
ante. 

Where  federal  District  Court  of  one 
district  issued  injunction  against  cer- 
tain acts,  complainant  cannot  by  bill  in 
another  district  be  granted  relief 
against  such  injunction,  and  permission 
to  perform  acts  enjoined.  Louisville  & 
N.  R.  Co.  V.  Western  Union  Telegraph 
Co.,  233  F.  82,  147  C.  C.  A.  152. 

Evidence,  however  convincing,  that 
the  United  States  Circuit  Court  for  the 
Eastern  District  of  Tennessee  reached 
an  erroneous  conclusion  in  a  suit  to 
quiet  title  to  land,  involving  the  ques- 
tion whether  the  land  was  in  that  state 
or  in  North  Carolina,  could  not  affect 
the  credit  and  conclusiveness  of  its  de- 
cree for  complainant  in  any  court  to 
which  it  was  presented.  Ferguson  v. 
Babcock  Lumber  &  Land  Co.  (C.  C.  A.) 
252  F.  705. 
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While  a  precedent  long  established 
should  not  be  overthrown  for  light  or 
trivial  reasons,  when  a  judge  is  con- 
vinced that  an  opinion  has  been  gener- 
ally discredited  and  is  not  founded  upon 
good  reasoning,  it  is  his  plain  duty  to 
disregard  it.  U.  S.  v.  Southern  Pac. 
Co.  (D.  C.)  230  F.  270. 

84.  — -  Receivership  cases^— That  one 
defendant  was  under  receivership  in  an- 
other federal  court  at  the  time  the  trial 
court  heard  the  bill  of  complainf 
against  it  and  others  to  enforce  an 
&v;ard  of  arbitrators  appointed  pursu- 
ant to  contract,  etc.,  held  not  to  de- 
prive the  trial  court  of  jurisdiction; 
it  not  appearing  when  complainant  filed 
its  claim  in  the  receivership  suit.  Chi- 
cago, R.  I.  &  P.  Ky.  Co.  V.  Union  Pac. 
R.  Co.  (C.  C.  A.)  254  F.  235. 

In  receivership  proceedings  wherein 
title  to  land  was  involved  in  federal 
Circuit  Court,  such  court  could  inquire 
as  to  title  for  itself,  and  its  decree, 
given  after  due  notice  pro  confesso, 
was  conclusive,  though  another  claim- 
ant lived  in  a  different  federal  district. 
Samuel  v.  Houston  Oil  Co.  of  Texas 
(Tex.  Civ.  App.)  193  S.  W.  246. 

85>/2.  Decisions  of  district  courts  oob- 
troiiing  in  Circuit  Court  of  Appeals.— 
As  precedent,  judgment  by  federal  Dis- 
trict Court  that  defendant  had  no  ex- 
clusive right  to  use  the  word  'Talwisco" 
in  connection  with  pepper  sauce  is  not 
controlling  in  federal  Circuit  Court  of 
Appeals.  Mcllhenny  Co.  v.  Gaidry  (0. 
C.  A.)  253  F.  613. 

{E)  OonflictinQ  jurisdiction 

85%., In  generaid— Suit  to  cancel  re- 
lease Of  judgment  and  subject  land  to 
payment  of  the  judgment  will  not  be 
dismissed  because  of  pende&cy  of  other 
suit  difiEering  only  as  to  the  land;  the 
subject-matter,  because  of  such  dif- 
ference, not  being  the  same.  Ross  v. 
MiUer  (0.  O.  A.)  252  F.  697. 

Yl.     RELATION     BETWEEIi    FED- 

ERAL   JUDICIARY   AND   STATE 

GOYERNMENTS  IN  GENERAL 

88.  Jurisdiction  and  iegisiative  pow- 
er of  stateSd— California  Woricmen's 
Compensation  Act  held  not  to  deprive 
injured  seaman  of  remedy  in  admir- 
alty for  negligent  furnishing  of  defec- 
tive appliances.  Riegel  v.  Higgins  (O. 
O.)  241  F.  718. 

92.  Power  of  federal  Judiciary— Tax- 
ation by  states^— A  federal  court  held 
without  jurisdiction  to  review  collat- 
erally the  assessment  of  property  made 
by  state  tribunals  in  a  constitutional 
manner.  Spencer  v.  Babylon  R.  Co. 
(C.  C.  A.)  250  F.  24. 

Yli.  RELATION     BETWEEN     FED- 
ERAL  AND  STATE    COURTS 

{A)  Exclusive  and  cotwurreni  jurisdio- 
Hon  in  general 

94.  Exclusive  Jurisdiction  in  gener- 
al.—In   so  far  as  disloyal  slanders  or 
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libels  cause  or  tend  to  cause  breacliei 
of  the  peace,  they  are  offenses  against 
the  state,  and  can  be  prosecuted  only 
in  the  state  courts.  U.  S.  v.  Hall  (D. 
C.)  248  F.  150. 

Courts  of  this  state  have  no  juria- 
diction  to  punish  Mexican  soldiers 
killing  a  United  States  soldier  inciden- 
tal to  a  battle  in  Texas  between  Mexi- 
can and  United  States  troops  duriji{ 
a  state  of  war  between  this  country 
and  Mexico.  Arce  v.  State  Cl^ez.  Gr. 
App.)  202  S.  W.  951. 

95.  Concurrent  Jurisdiotlon  li  laa- 

eral^-Jurisdiction  of  state  courts  to 
decide  as  to  alleged  public  duty  on  part 
of  railroad  within  borders  of  state 
would  not  be  taken  away  by  foreclo- 
sure sale  and  order  in  federal  court 
freeing  purchaser  of  property  .from 
obligations  of  mortgagor  company,  in 
absence  of  further  action  by  the  fed- 
eral court.  International  &  G.  N.  fiy. 
Co.  V.  Anderson  County,  38  S.  Ct  370, 
246  U.  S.  424,  62  L.  Ed.  i>07,  affirming 
judgment  (Tex.  Civ.  App.)  174  S.  W. 
305. 

Code  Civ.  Proc  N.  Y.  §  1780,  held 
not  to  take  away  inherent  power  of 
state  court  to  decline  jurisdiction  of 
suit  by  nonresident  against  foreign 
corporation,  on  ground  of  forum  non 
conveniens,  or  other  reason,  especially 
in  view  of  jurisdiction  of  federal  courts 
over  such  suits.  Bagdon  v.  Philadel- 
phia &  Reading  Coal  &  Iron  Go.  165 
N.  Y.  S.  910,  178  App.  Div.  662. 

Reservation  of  jurisdiction  in  decree 
of  federal  court,  wherein  validity  and 
priority  of  claims  on  principles  of  eq- 
uity were  determined,  held  not  to  pre- 
clude state  court  from  passing  on  claim 
under  Rev.  St.  Tex.  1911,  art  6625, 
against  property  sold  by  receiyer.  In- 
ternational &  G.  N.  B^,  Co.  V.  Con- 
crete Inv.  Co.  (Tex.  Civ.  App.)  201  S. 
W.  718. 

(B)  Cau8e$  arising  under  federal  consi*- 
tuiion,  latcs  or  treaties  M  Orffeci- 
ing  exclusive  or  ooncwrent  jurii- 
diction 

96.  in  general.'— State  court  is  not 
without  jurisdiction  of  personal  injury 
action  because  parties  were  engaged  in 
work  under  contract  with  the  United 
States  government.  Foreign  corpora- 
tion, constructing  under  contract  with 
the  United  States  a  canal  on  land  ac- 
quired by  the  United  SUtcs  by  con- 
demnation from  the  state,  held  doing 
business  in  the  state,  so  as  to  be  amen- 
able to  jurisdiction  of  state  courts. 
Such  jurisdiction  is  not  defeated  be- 
cause the  injury  happened  on  land  over 
which  the  federal  government  had  ex- 
clusive jurisdiction.  Ohio  River  Con- 
tract Co.  V.  Gordon.  37  S.  Ct  599,  244 
U.  S.  68,  61  L.  Ed.  997,  affirming  judg- 
ment 186  S.  W.  178,  170  Ky.  412. 

The  federal  decisions  recognise  the 
right  of  state  courts  to  prescribe  their 
own  practice  in  all  classes  of  cases  in- 
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volving  federal  enactments.  Breen  ▼. 
lowrt  Cent.  Ry.  Co.  (Iowa)  168  N.  W. 
901. 

Actions  at  law  for  wrongs  done, 
which  incidentally  involve  the  regula- 
tory provisions  of  federal  statutes,  are 
cognizable  by  the  state  courts.  Kells 
Mill  &  Lumber  Co.  v.  Pennsylvania  B. 
Co.  (N.  J.  Err.  &  App.)  100  A.  1070, 
affirming  judgment  (Sup.)  98  A.  309. 

Ordinarily  state  courts  will  entertain 
a  civil  suit  based  on  a  federal  statute. 
Venner  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  164  N.  Y.  S.  626,  177  App.  Div. 
296,  affirming  judgment  Same  v.  New 
York  Cent.  R.  Co.,  158  N.  Y.  S.  602, 
94  Misc.  Rep.  671. 

In  view  of  Const  U.  S.  art.  1,  §  5, 
the  state  courts  have  no  jurisdiction 
to  determine  authoritatively  whether 
the  state  Legislature,  acting  under  the 
federal  and  state  Constitutions,  could 
enact  a  law  permitting  absent  voters 
in  the  military  and  naval  service  of 
the  United  States  to  vote  in  electing  a 
Senator.  In  re  Opinion  to  the  (Gov- 
ernor (R.  I.)  103  A.  518. 

97.  Admiralty  and  maritime  Jurisdic- 
tion.—-Sale  of  property  as  perishable 
under  order  of  court,  pursuant  to  stat- 
utes authorizing  such  sales  to  avoid 
deterioration  and  accumulation  of 
costs,  will  confer  a  good  title  in  the 
purchaser,  without  regard  to  the  title 
or  interest  of  the  defendant,  or  the 
extent  of  liens  fastened  thereon  by  the 
common  or  statutory  law.  The,  Ade- 
line   (D.  C.)   252  F.  953. 

Act  Cong.  June  23,  1910,  c.  373 
(Comp.  St.  1916,  §  7787)  takes  from 
state  courts  jurisdiction  to  enforce  by 
proceedings  in  rem  lien  for  repair  of  a 
vessel  already  in  maritime  use.  Steph- 
ens V.  Weyl-Zuckerman  &  Co.  CCaL 
App.)  167  P.  171.  • 

State  courts  have  assumed  jurisdic- 
tion to  enforce  liens  against  vessels  in 
nonmaritime  service  under  the  Michi- 
gan Water-Craft  Act  (Comp.  Laws 
Mich.  1897,  §  10789).  McMorran  v. 
The  Millinokett  (Mich.)  157  N.  W.  421. 

An  action  by  plaintiff,  second  mate, 
for  injuries  sustained  because  of  cable 
breaking  away  from  its  fastening  to  a 
winch,  which  plaintiff  was  operating 
on  defendant's  ship,  must  stand  or 
fall  upon  substantive  maritime  law, 
which  may  be  enforced  in  a  state 
court  when  the  procedure  is  such  as  to 
warrant  the  same.  Knapp  v.  United 
States  Transp.  Co.,  170  N.  Y.  S.  384, 
181  App.   Div.  432. 

The  foreclosure  of  a  lien  for  mate- 
rials furnished  for  building  a  boat,  un- 
der Rem.  Code  Wash.  1915,  §  1182, 
asking  personal  judgment  against  the 
owner  or  receiver,  and  injunction,  was 
not  an  action  in  rem  but  quasi  in  rem, 
and  hence  may  be  enforced  in  a  state 
court,  though  the  owner  is  a  foreign 
corporation.  Siler  Mill  Co.  v.  Charles 
Nelson  Co.    (Wash.)   162  P.  590. 


Actions  upon  maritime  contracts,' 
whether  in  rem  or  in  personam,  are 
within  the  exclusive  jurisdiction  of 
admiralty  courts.    Id. 

98.  Anti-trust  actw— It  is  not  the 
province  of  a  state  court,  at  the  suit 
of  a  private  individual,  to  employ  the 
injunctive  powers  of  the  court  to  pre- 
vent any  alleged  violation  of  the  federal 
act  of.  1890,  called  the  Sherman  Act. 
Venner  v.  New  York  Cent  R.  Co. 
(Sup.)  158  N.  Y.  S.  602.  94  Misc.  Rep. 
671. 

The  state  courts  have  no  jurisdic- 
tion to  enforce  the  provisions  of  the 
Sherman  or  Clayton  Acts;  the  juris- 
diction of  the  federal  courts  being  ex- 
clusive. Venner  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  164  N.  Y.  S.  626,  177 
App.  Div.  296,  affirming  judgment  Same 
V.  New  York  Cent.  R.  Co.,  158  N.  Y. 
S.  602,  94  Misc.  Rep.  671. 

99.  Army  and  navy,  detention  by  mil- 
itary and  naval  authoritles^-State 
court  had  jurisdiction  of  an  action  for 
the  death  of  a  soldier  of  the  Mississip- 
pi National  Guard  killed  on  railroad 
while  guarding  bridge.  Gulf  &  S.  I.  R. 
Ce.  V.  Prine  (Miss.)  79  So.  62. 

101.  Bonds,  suits  on.— Under  Act 
Cong.  Feb.  24,  1905,  c.  778  (Comp.  St. 
1916,  §  6923),  an  action  on  a  bond  of 
a  contractor  with  the  United  States 
government  is  not  within  the  juris- 
diction of  the  state  courts  of  common 
pleas,  though  an  affidavit  of  defense 
may  have  been  filed.  U.  S.  v.  Illinois 
Surety  Co.,  98  A.  730,  253  Pa.  557. 

IDS.  Employers'  liability  act.— The 
occupation  of  stevedore  is  in  essence 
maritime  and  subject  to  rules  applicable 
to  seamen.  North  Pacific  S.  S.  Co.  v. 
Industrial  Ace.  Commission  of  Cali- 
fornia (Cal.)  163  P.  203. 

108.  Offenses  against  the  United 
States— Jurisdiction  over  persons  de- 
tained under  federal  authority  in  gen- 
erals—Where accused  gave  recogni- 
zance vnth  surety,  and  was  thereafter 
arrested  by  United  States  government 
for  felony  committed  subsequent  to  date 
of  recognizance,  and  in  federal  District 
Court  sentenced  to  confinement  for 
three  years,  all  before  date  on  which 
he  was  recognized  to  appear,  the  court 
should  have  exonerated  surety  from  lia- 
bility; the  state's  attorney  having  fail- 
ed to  take  any  steps  to  retain  juris- 
diction in  state  courts,  and  failure  of 
accused  to  appear  being  therefore  both 
by  act  of  law  and  act  of  the  obligee. 
Bowling  V.  Commonwealth,  96  S.  B. 
739,  123  Va.  340. 

MS.  Interstate  commerce  act— In 
general.— Wherever  there  is  no  call  for 
the  rate  regulating  discretion  of  the 
Interstate  Commerce  Commission  to  be 
exercised,  or  the  question  of  discrim- 
ination between  shippers  is  not  involv- 
ed, or  there  is  no  other  provision  which 
expressly   prohibits   state   courts  from 
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exercising  jurisdiction,  the  state  courts 
have  concurrent  jurisdiction.  Baird 
Bros.  v.  Minneapolis  &  St.  L.  R.  Co. 
(Iowa)  165  N.  W.  412. 

In  suits  brouglit  for  the  enforce* 
ment  of  rights  concerning  interstate 
commerce,  but  not  for  the  specific  en- 
forcement of  the  provisions  of  the  In- 
terstate Commerce  Act,  state  courts 
have  concurrent  jurisdiction  with  fed- 
eral courts.     Id. 

The  state  courts  have  concurrent  ju- 
risdiction with  the  federal  courts  of 
causes  of  action  for  injuries  to  inter- 
state shipments  of  live  stock,  though 
such  shipments  are  governed  exclusive- 
ly  by   the  federal  law.     Id. 

State  courts  have  jurisdiction  of  ac- 
tion against  carrier  for  misrouting  an 
interstate  shipment,  by  which  a  priv- 
ilege of  milling  in  transit  was  lost. 
McCullough  V.  Missouri  Pac.  Ry.  Co., 
160  P.  214,  98  Kan.  710. 

State  and  federal  courts  have  con- 
current jurisdiction  of  suits  to  enforce 
liability  against  interstate  carrier  un- 
der Interstate  Commerce  Act,  and  state 
courts  have  exclusive  jurisdiction  if 
amount  claimed  is  not  within «  federal 
jurisdiction.  McCormick  v.  Southern 
Express  Co.  (W.  Va.)  93  S.  E.'  1048. 

1 14. Schedules   of   ratesw— State 

court  has  jurisdiction,  notwithstanding 
Act  June  18,  1910,  and  Act  Oct.  22. 
1913  (Comp.  St.  1916,  §{  992-994),  of 
suit  to  enjoin  express  companies  from 
putting  into  effect  special  tariffs  in- 
creasing intrastate  rates,  though  an- 
swer sets  up  as  justification  order  of 
Interstate  Commerce  Commission. 
American  Exp.  Co.  v.  State  of  South 
Dakota  ex  rel.  Caldwell.  37  S.  Ct. 
G56,  244  U.  S.  617.  61  L.  Ed.  1352.  mod- 
ifying decree  State  v.  American  Exp. 
Co.,  161  N.  W.  132,  38  S.  D.  227. 

Under  Interstate  Commerce  Act.  §§ 
8,  9,  22  (Comp.  St.  1916,  §§  8572,  8573, 
8595),  state  courts  have  jurindiction 
of  actions  for  amounts  due  shippers  of 
interstate  freight  for  repairing  cars, 
where  maximum  charge  for  such  re- 
pairs is  fixed  by  tariff  on  file  with  In- 
terstate Commerce  Commission.  Rock 
Milling  &  Elevator  Co.  v.  Atchison.  T. 
&  S.  F.  Ry.  Co.,  158  P.  ^859,  98  Kan. 
478,  afiirming  judgment  on  rehearing 
154  P.  254. 

Where  a  shipment  of  coal  by  rail  was 
interstate,  any  complaint  based  on  the 
illegality  or  impropriety  of  the  publish- 
ed rate  was  not  within  jurisdiction  of 
state  court.  Sunderland  Bros.  Co.  v. 
Baltimore  &  O.  S.  W.  R.  Co.  (Mo. 
App.)  190  S.  W.  650. 

An  action  to  enjoin  the  charging  of 
a  schedule  of  intrastate  express  rates 
higher  than  those  set  by  state  rail- 
way board  pursuant  to  Laws  S.  D. 
1911,  c.  152,  and  without  the  notice  re- 
quired by  Laws  S.  D.  1913,  c.  304, 
though  such  schedule  was  prepared  in 
obedience  to  an  ^rder  of  the  Inter- 
state Commerce   Commission  to  make 
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nondiscriminating  rates,  was  properly 
brought  in  the  state  court;  Act  Cong. 
Oct.  22,  1913  (Comp.  St.  1916, 8  997), 
requiring  a  suit  "to  enforce,  suspend, 
or  set  aside  any  order  of  iotergtate 
commerce  commission,*'  to  be  brought 
in  federal  court,  not  applying.  State 
V.  American  Express  Co.  (S.  D.)  161 N. 
W.  132. 

115.  »—  DisoiimlnatiORs  by  inter- 
state caiTier8.p— A  state  court  has  juris- 
diction without  action  by  Interst&te 
Commerce  Commission  of  a  suit  by  a 
coal  mining  company  against  interstate 
carrier  to  recover  damages  for  failure 
to  furnish  number  of  coal  cars  to  which 
it  was  entitled.  Pennsylvania  B.  Go. 
v.  Stineman  Coal  Mining  Co.,  37  S.  Ct 
118,  242  U.  S.  298,  61  L.  Ed.  316,  re- 
versing judgment  Stineman  Coal  Min- 
ing Co.  V.  Pennsylvania  R.  Co.,  88  A. 
761,  241  Pa.  509. 

Defense  of  carrier  at  trial  of  action 
by  shipper  for  damages  to  interstate 
commerce  for  failure  to  furnish  cars, 
that  the  rule  of  distribution  invoked  by 
shipper  was  discriminatory,  held  not 
to  oust  the  state  court  of  jurisdictioD. 
Id. 

Action  in  tort  for  negligently  or 
fraudulently  failing  to  take  steps  to 
procure  Interstate  Commerce  Comnus- 
-  sion's  assent  to  a  rebate  as  promised, 
held  within  the  state  court's  jurisdic- 
tion, being  based  on  failure  to  perform 
a  common-law  duty.  Carr  v.  Maine 
Cent  K.  R.  (N.  H.)  102  A.  532. 

Interstate  Commerce  Act,  §§  3,  8,  9, 
22  (Comp.  St.  1916,  §{  8565.  8573, 8574, 
8595),  relating  to  unlawful  discrimina- 
tion, do  not  supersede  jurisdiction  of 
slate  courts  where  jurisdiction  does  not 
involve  administrative  power  and  dis- 
cretion of  interstate  commerce  com- 
mission, or  relate  to  subject  as  to 
which  jurisdiction  of  federal  court  had 
been  otherw^ise  made  exclusive.  Where 
railroad  had  not  adopted  rule,  no  ad- 
ministrative question  for  Interstate 
Commerce  Commission  is  involved,  and 
state  courts  have  jurisdiction.  Where 
carrier's  rule  is  attacked  as  discrim- 
inatory, administrative  question  is  rais- 
ed; but  where  administration  of  ^^^* 
fair  on  its  face,  is  attacked,  either  state 
or  federal  courts  may  be  called  on  to 
determine  whether  rule  has  been  vio- 
lated. Langhill  v.  Pennsylvania  R.  Co.. 
98  A.  873,  254  Pa.  119. 

A  shipper  is  not  entitled  to  recover 
in  the  state  courts  for  unlawful  rate 
discrimination  with  regard  to  a  ship- 
ment passing  in  part  through  another 
state.  Hall  v.  Pennsylvania  R.  Co.,  100 
A.  1035,  257  Pa.  54. 

116.——  Recovery  by  carrier  o^ 
freight  rates-— Suits  by  interstate  car- 
riers may  be  instituted  in  state  courts 
to  recover  difference  between  lawful 
charge  for  service  as  shown  by  publish- 
ed tariffs  under  commerce  act  of  Feb- 
ruary 4, 1887,  and  amount  actually  V^^ 
for  such  service.    Cleveland,  C,  C.  & 
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St.  L.  Ry.  Co.  V.  Talge  Mahogany  Co. 
(Ind.)  ai2  N.  E.  890. 

117.  ^—  Recovery  of  overcharges^— 

Where  question  whether  carrier's  prac- 
tice of  routing  intrastate  shipments 
over  its  interstate  line,  instead  of  its 
intrastate  line,  for  which  lower  rate 
had  been  prescribed,  was  reasonable, 
was  an  administrative  one,  state  court 
should  not,  in  advance  of  Interstate 
Commerce  Commission's  determination, 
assume  jurisdiction  of  actions  to  recov- 
er amount  by  which  freight  for  ship- 
ments carried  over  interstate  line  ex- 
ceeded intrastate  rate.  Northern  Pac. 
Ry.  Co.  V.  Solum,  38  S.  Ct.  550,  247 
U.  S.  477,  62  li.  Ed.  1221,  reversing 
judgments  Solum  v.  Northern  Pac.  Ry. 
Co.,  157  N.  W.  996,  133  Minn.  93  and 
Monarch  Elevator  Co.  v.  Same,  157  N. 
W.  998,  133  Minn.  461,  and  dismissing 
writ  of  error  Duluth  Elevator  Co.  v. 
Same,  162  N.  W.  1087,  136  Minn.  468. 

Rule  that  courts  cannot  be  resorted 
to  until  administrative  questions  have 
been  determined  by  Interstate  Com* 
merce  Commission  applies,  though 
question,  which  was  one  of  routing 
shipments,  involved  intrastate  as  well 
as  an  interstate,  route.    Id. 

State  courts  have  jurisdiction  of  ac- 
tion to  recover  amount  of  overcharge 
by  carrier  of  interstate  shipment  re- 
sulting from  application  of  wrong  rate 
in  which  no  question  of  reasonableness 
of  either  rate  is  involved.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Ft  Smith  &  V.  B. 
Ry.  Co.,  191  S.  W.  902,  127  Ark.  238. 

In  oil  company's  action  against  rail- 
road to  recover  overcharge  on  inter- 
state shipment,  determination  of  ques- 
tion of  fact  whether  shipment  was  pe- 
troleum tailings  or  fuel  oil  held  within 
jurisdiction  of  municipal  court  of  Chi- 
cago, and  not  of  Interstate  Commerce 
Commission.  Great  Western  Oil  Re- 
fioing  &  Pipe  Line  Co.  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  113  N.  E.  876,  275 
111.  56,  reversing  judgment  192  111.  App. 
208. 

Cause  of  action  of  shipper  of  coal  to 
recover  5  cents  excessive  charge  per 
ton  exacted  over  contract  obligation  of 
railroad  to  carry  for  35  cents  a  ton 
was  within  jurisdiction  of  state  courts, 
though  charge  was  on  interstate  ship- 
ments. Sunderland  Bros.  Co.  v.  Balti- 
more &  O.  S.  W.  R.  Co.  (Mo.  App.)  190 
S.  W.  650. 

State  courts  have  jurisdiction  to  de- 
termine whether  demurrage  charged  by 
a  carrier  on  interstate  freight  was 
properly  charged,  although  the  freight 
rates  and  demurrage  charges  are  reg- 
ulated by  the  Interstate  Commerce  Act. 
Kells  "Mill  &,  Lumber  Co.  v.  Pennsyl- 
vania R.  Co.  (N.  J.  Err.  &  App.)  100 
A.  1070,  affirming  judgment  (Sup.)  98 
A.  309. 

Under  Interstate  Commerce  Act,  $ 
9  (Comp.  St  1916,  §  8573),  a  state 
court,  before  application  for  redress  to 
Interstate  Commerce  Commission,  bad 


CO  jurisdiction  over  action  by  consignee 
of  interstate  freight  to  recover  over- 
charges for  demurrage  collected  by  the 
railroad  pursuant  to  tariff  governed  by 
uniform'  car  demurrage  rules  approved 
by  Commerce  Commission.  Henry  L. 
Hunter,  Inc.,  v.  New  York,  N.  H.  h,  H. 
R.  Co.  (Sup.)  161  N.  Y.  S.  10,  97  Misc. 
Rep.  26. 

Congress  having  conferred  on  Inter- 
state Commerce  Commission  primary 
jurisdiction  to  deal  with  interstate  com- 
merce, state  courts  have  no  right  orig- 
inally to  exercise  authority  over  sub- 
jects within  jurisdiction  of  commission. 
Cleveland  &  Western  Coal  Co.  v.  Penn- 
sylvania Co.  (Ohio)  119  N.  E.  367. 

State  courts  have  jurisdiction  of  ac- 
tions to  recover  overcharges  of  freight 
rates  on  interstate  shipments,  where- no 
question  of  the  reasonableness  of  the 
rate  is  involved.  Spence  v.  Southern 
Ry.  Co.  (S.  C.)  90  S.  E.  750. 

Its. Hepburn  act  and  Carmack 

amendment^rnder  Act  Fob.  4.  1887, 
§§  8,  9,  22  (Comp.  St  1916,  §§  8572, 
8573,  8595)  state  court  held  to  have  ju- 
risdiction of  action  for  carrier's  refusal 
to  supply  sufficient  cars  to  interstate 
shipper,  though  carrier  was  following 
rule  under  which  shipper  was  not  en- 
titled to  as  many  cars  as  it  needed  and 
requested;  no  administrative  question 
being  involved.  Pennsylvania  R.  Co.  v. 
Sonman  Shaft  Coal  Co.,  37  S.  Ct.  46, 
242  U.  S.  120.  61  L.  Ed.  188.  affirming 
judgment  Sonman  Shaft  Coal  Co.  v. 
Pennsylvania  R.  Co.,  88  A.  746,  241  Pa. 
487. 

Though  liability  of  a  common  carrier 
for  an  interstate  shipment  is  governed 
by  federal  law,  state  courts  have  ju- 
risdiction of  an  action  for  damages  for 
injuries  to  a  shipment,  and  also  where 
the  shipper  relies  on  the  carrier's  com- 
mon-law liability.  Chesapeake  &  O. 
Ry.  Co.  of  Indiana  v.  Jordan  (Ind.  App.) 
114  N.  E.  4G1. 

The  reasonableness  of  express  receipt 
for  interstate  shipment  filed  by  express 
company  with  the  Interstate  Commerce 
Commission,  is  a  question  arising  un- 
der the  federal  law  and  cannot  be  de« 
termined  by  a  state  court.  Yaeck  v. 
Adams  Express  Co.,  69  Pa.  Super.  Ct. 
143. 

Construction  of  stipulation  as  to 
presentation  of  claim  in  writing  within 
designated  time  in  bill  of  lading  cover- 
ing interstate  shipment  is  a  federal 
question.  Concordia  Silk  Hosiery  Co. 
V.  Pennsylvania  R.  Co.,  69  Pa.  Super. 
Ct.  861;  Scattergood  v.  Michigan  Cen- 
tral R.  Co.,  69  Pa.  Super.  Ct  367. 

121.  Pateiit8.'Action  by  owner  of 
patent  upon  implied  contract  to  pay 
reasonable  value  of  its  use  with  own- 
er's consent  is  not  an  action  for  in- 
fringement of  patent,  and  state  courts 
have  jurisdiction,  notwithstanding  an- 
swer pleads  invalidity  of  patent.  Ridg- 
way  V.  Wetterhold,  169  P.  1159,  102 
Kan.  217. 
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Const.  U.  S.  art.  1,  §  8,  and  Judicial 
Code,  f  256  (Comp.  St.  1916,  §  1233), 
held  not  to  deprive  state  court  of  ju- 
risdiction of  action  based  on  unlaw- 
ful use  of  plaintiffs'  trade  secrets  and 
injury  to  plaintiffs'  business,  by  threat- 
ening their  customers  with  infringe- 
ment suits,  where  defendants  had  not 
secured  any  patent.  Aronson  v.  Orlov, 
116  N.  E.  951,  228  Mass.  1,  certiorari 
denied  Orlov  v.  Aronson,  38  S.  Ct.  61, 
62  L.  Ed.  536. 

Under  the  Federal  Constitution,  all 
questions  concerning  the  infringement 
or  validity  of,  and  title  to,  patents 
granted  under  the  patent  laws  must 
be  litigated  in  the  courts  of  the  Unit- 
ed States.  The  state  court  has  no  ju- 
risdiction of  an  action  in  trespass  on 
the  case  by  the  original  inventor  of  a 
patentable  thing,  based  on  a  conspir- 
acy to  secure  a  patent  for  the  device, 
thus  fraudulently  securing  profits  be- 
longing to  plaintiff;  but  where  a  suit 
is  brought  on  a  contract  of  which  a 
patent  is  the  subject-matter  either  to 
enforce  the  contract  or  annul  it,  the 
case  arises  on  or  out  of  the  contract, 
and  not  under  the  patent  laws,  and  the 
state  court  has  jurisdiction.  Paul  v. 
Collins  (Mich.)  157  N.  W.  400. 

Whether  defendants  violated  that 
part  of  agreement  not  to  infringe  cer- 
tain letters  patent  was  a  question  for 
federal  courts  alone,  and  state  court 
had  no  jurisdiction  to  enjoin  violation 
of  such  part  of  agreement.  Comerma 
Co.  V.  Comerma,  169  N.  Y.  S.  884,  182 
App.  Div.  576. 

Where  chief  issue  in  case  is  whether 
patent  licensee  has  terminated  agree- 
ment to  pay  royalties,  state  court  has 
jurisdiction,  which  is  not  ousted  by 
answer  pleading  invalidity  of  patent; 
but  where  licensee  pleads  invalidity  of 
patent  and  notice  of  termination  of  li- 
cense contract,  and  such  termination  is 
proved,  state  court  loses  jurisdiction 
for  accounting  for  royalties  accruing 
after  notice,  and  case  becomes  one 
for  infringement  cognizable  in  federal 
court.  K-W  Ignition  Co.  v.  Unit  Coil 
Co.,  112  N.  B.  199,  93  Ohio  St.  128. 

122.  Public  lands,  entries  thereon, 
and  titles  thereto^— State  courts  have 
jurisdiction  to  determine  conflicting 
claims  to  the  possession  of  land  after 
a  homestead  entry  has  been  made. 
Fuller  V.  Fuller  (Cal.)  169  P.  369. 

Although  a  state  court  may  not  in- 
terfere with  title  of  the  United  States 
to  lands,  when  two  parties  are  seeking 
to  obtain  title  to  government  lands, 
state  court  must  protect  possession  of 
one  having  better  right  until  contro- 
versy is  adjudicated  by  United  States 
authorities;  but  where  state's  selection 
of  swamp  lands  was  rejected  by  Gen- 
eral Land  Office,  and  no  patent  to  such 
land  has  been  granted  by  United  States, 
title  thereto  is  in  United  States,  and 
state  court  may  not  interfere  there- 
with.   McComas  v.  Northern  Pac.  Ry. 

(2520) 


Co.  (Or.)  162  P.  862,  modifying  opioion 
on  rehearing  161  P.  562.  » 

Where  purchaser  of  government 
homesteads  from  Indians,  while  title 
was  held  in  trust  for  them  by  United 
States  under  Act  Cong.  July  4,  18S4, 
sued  such  Indians  in  state  court  to 
quiet  title,  on  service  by  publication, 
default  judgment  quieting  title  was 
void  as  affecting  rights  of  United  States 
and  of  Indians.  Robinson  y.  Steele, 
157  P.  845,  91  Wash.  268. 

(C)  Causes  or  proceedings  under  %\Qie 
constitutions  or  statutes  as  affeci'mg 
esDOlusive  or  concurrent  jurisdiction 

126.  Enfercement  of  state  constita- 
tions  and  statutesw— Admiralty  courts, 
see  note  77^,  under  Const  art  3,  § 
2,  cl.  1,  post 

A  federal  court  of  equity  held  to  have 
jurisdiction  of  a  suit  to  enforce  the 
liability  of  a  stockholder  of  an  insol- 
vent Minnesota  corporation,  to  whom 
stock  was  illegally  issued  without  full 
payment  therefor  notwithstanding  suit 
is  authorized  by  Gen.  St  Mum.  1913, 
f §  6645-^648.  Second  Nat  Bank  of 
Erie  v.  Georger  (D.  C.)  246  F.  517. 

127.  Administration  of  decedent's 
estates.— As  the  authority  to  make  wills 
is  derived  from  the  states,  and  the  re- 
quirement of  probate  is  but  a  resQ- 
lation  to  make  a  will  efiEective,  matters 
of  strict  probate  are  not  within  the 
jurisdiction  of  the  federal  courts.  Sut- 
ton V.  English,  38  S.  Ct  254,  246  U. 
S.  199,  62  L.  Ed.  664. 

In  proper  case,  questions  relating  to 
interests  of  heirs,  devisees,  or  legatees, 
or  trusts  affecting  th^m,  which  maj  he 
determined  without  interference  ^^ 
probate  or  assuming  general  a^^'^jj 
istration  are  within  jurisdiction  of  ^^' 
eral  courts.     Id. 

The  federal  courts  sitting  in  ed^^ 
have  no  general  jurisdiction  in  matters 
of  probate  and  the  administration  o' 
decedents*  estates;  and  where  the  state 
courts  have  not  taken  jurisdiction,  a 
federal  court  sitting  in  equity  may  ^^ 
ground  of  diversity  of  citizenship  take 
jurisdiction  of  proceedings  inYolving  * 
decedent's  estate  only  to  preserTe  same 
and  determine  rights  of  creditors  ana 
others  to  share  in  the  estate.  Smitn 
v.  Jennings,  238  F.  48,  151  C.  C.  A- 
124,  reversing  order  Jennings  y.  Sm'^h 
(D.  C.)  232  F.  921. 

Federal  District  Court  for  Pom 
Rico  held  without  jurisdiction  to  <i€' 
clare  plaintiffs  the  heirs  of  mortgagors 
in  suit  to  set  aside  the  mortgage  and 
foreclosure  proceedings.  Santiago  v. 
Roses,  242  F.  209,  155  C.  C.  A.  49. 

A  federal  court  has  jurisdictioD  to 
determine  the  right  of  one  to  8^*'*^ 
the  estate  of  a  decedent  as  an  heir,  the 
limitation  or  extent  of  his  share,  mo 
rights  under  an  assignment  as  between 
the  parties.  Stotesbury  v.  Ruber  (1^- 
C.)  237  F.  413.  .... 

Where  the  parties  are  citizena  of  <w- 
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ferent  states  and  the  jarisdictional 
amount  is  involved,  a  federal  court 
has  jurisdiction  of  a  salt  to  establish 
plaintifts'  rights  as  heir»  and  next  of 
kin  of  a  decedent.  Jennings  v.  Smith 
(D.  C.)  242  F.  561. 

Federal  courts  have  no  probate  ja- 
risdiction  and  cannot  undertake  admin- 
istration of  estates  of  decedents;  that 
matter  being  vested  in  state  courts. 
Hastings  v.  Douc^ass  (D.  G.)  249  F. 
S78. 

131.  Offenses  against  states— J  oris- 
diction  over  persons  under  indictment 
or  sentence  of  state  courts^— That  a 

defendant,  when  indicted,  tried,  and 
convicted  in  a  federal  court,  was  tinder 
sentence  for  crime  by  a  state  court,  ancf 
at  large  on  bail  pending  an  appeal,  noth- 
ing further  appearing  from  the  rec- 
ord, did  not  deprive  the  federal  court 
of  jurisdiction.  Vane  v.  U.  S.  (C.  C. 
A.)  254  F.  28. 

That  is  might  be  impossible  to  en- 
force the  state  law  against  kidnapping, 
etc.,  against  defendants  who  conspired, 
etc.,  to  deport  citizens  of  the  United 
States  from  Arizona,  does  not  give  the 
federal  court  jurisdiction  of  the  pros- 
ecution; no  federal  law  being  violated. 
U.  S.  V.  Wheeler  (D.  C.)  254  F.  611. 

A  defendant  charged  with  violating  a 
state  law  and  out  on  bail  may  be  ar- 
rested by  federal  authorities  without  vi- 
olating the  comity  exibting  between  the 
two  jurisdictions.  Metcalf  v.  State 
(Okl.)  156  P.  305. 

Where  one  charged  with  violating  a 
state  law  is  arrested  by  federal  au- 
thorities while  he  is  out  on  bail,  the 
state  court  may  insist  on  his  surrender 
for  trial,  but  the  principal  and  his  sure- 
ties cannot  elect  that  the  principal 
shall  be  tried  by  the  state  courts,  and 
thereby  oust  the  federal  court  of  juris- 
diction.   Id. 

(D)  Character  of  parties  as  affecting  ew- 
dusive  or  concurrent  juris dictiot^ 

i34.  United  States  or  officers  thereof 
as  parties^— Commissioners  appointed 
under  St.  Mass.  1911,  c.  439,  to  assess 
•  damages  from  the  building  of  a  bridge, 
are  not  federal  oflScers  because  Congress 
as  a  condition  to  giving  the  state  per- 
mission to  erect  the  bridge  required  it 
to  make  provisions  for  the  assessment 
of  damages.  Brackett  v.  Common- 
wealth, 111  N.  E.  1036,  223  Mass.  119. 

As  St.  Mass.  1911,  c.  439,  §  3,  re- 
lating to  assessment  of  damages  from 
erection  of  bridge  makes  ample  provi- 
sion for  meeting  expenditures  incurred 
under  the  act,  the  Massachusetts  Su- 
preme Judicial  Court,  which  was  em- 
powered to  appoint  commissioners  to 
assess  damages,  has  exclusive  jurisdic- 
tion over  such  oflScials.    Id. 

/  136.  Ambassadors  or  other  pulriic  min- 
isters as  parties.— Under  Const.  U.  S. 
art.  3,  §  2,  subds.  1,  2,  article  3,  §  1, 
nnf]  article  6,  subd.  2,  and  Judicial 
Code   1911,  S  24,  subd.  18,  and  section 


256,  subd.  8,  New  Tork  Supreme  Court 
held  to  have  no  jurisdiction  of  wife's 
action  for  separation,  under  Code  Civ. 
Proc.  {  1762,  as  against  husband,  con- 
sul for  republic. of  Peru,  so  that  serv- 
ice of  summons  would  be  vacated  and 
complaint  dismissed.  Higginson  v.  Hig- 
ginson  (Sup.)  158  N.  Y.  S.  92,  96  Misc. 
Rep.  457. 

139.  Corporations,  suits  by  or  against. 

—Under  Act  Pa.  June  1,  1911  (P.  Ia 
599),  state  courts  have  jurisdiction  to 
determine  solvency  of  insurance  com- 
pany, which  jurisdiction  is  concurrent 
with  that  of  federal  court  on  stock- 
holder's bill  to  determine  same  ques- 
tion. O'Neil  V.  Welch,  245  F.  261,  157 
C.  C.  A.  453,  reversing  decree  Welch 
V.  Union  Casualty  Ins.  Co.  (D.  C.)  238 
F.  968. 

140.  National    banks,    suits   by    and 

againstd— Institution  by  state  Attorney 
General  in  state  court  of  quo  warranto 
to  test  authority  of  national  bank,  un- 
der Act  Dec.  23,  1913,  §  Ilk  (Comp. 
St.  1916,  $  9794),  to  act  as  trustee, 
executor,' administrator,  or  registrar  of 
stocks  and  bonds,  was  authorized  by 
section  giving  such  power  only  when  not 
in  contravention  of  state  or  local  law 
and  of  Act  June  3,  1864,  §  57  (Comp. 
St.  1916,  §  9759).  First  Nat.  Bank  of 
Bay  City  v.  Fellows  ex  rel.  Union 
Trust  Co.,  37  S.  Ct.  734,  244  U.  S.  416, 
61  L.  Ed.  12:^,  reversing  judgment 
Fellows  V.  First  Nat.  Bank,  159  N.  W. 
335,  192  Mich.  640. 

National  Bank  Act  held  to  inhibit 
state  court,  in  a  mortgagor's  suit  for 
interpleader,  from  enjoining  a  national 
bank  claiming  to  be  a  transferee  from 
selling  land  under  mortgage  power  of 
sale  until  final  trial,  where  as  between 
bank  and  its  assignor  right  to  collect 
and  apply  proceeds  of  note  secured  by 
mortgage  was  disputed.  National  Bank 
of  Savannah  v.  Craven,  95  S.  £.  246, 
147  Ga.  753. 

A  suit  against  a  national  bank  for 
penalty  for  usury  is  cognizable  in  a 
state  court  having  general  jurisdiction 
of  suits  to  recover  usury,  and  such 
court  is  not  divested  of  jurisdiction  in 
the  absence  of  demand  for  the  return 
of  the  usury  by  the  fact  that  the  state 
statute  requires  a  demand  in  actions 
thereunder.  Commercial  Nat.  Bank  of 
Checotah  v.  Phillips  (Okl.)  IGO  P.  920. 

(E)  Comity    as    affecting    exclusive    or 
concurrent  jurisdiction 

143.  In  generals— Comity,  being  cour- 
tesy, is  not  available  as  a  cloak  for 
fraud,  and  cannot  shield  those  falsely 
claiming  to  be  officers  of  a  court.  Jen- 
nings V.  Smith  (D.  C.)  232  F.  921. 

Comity,  held  not  to  require  a  federal 
court  to  vacate  the  appointment  of  a 
receiver,  made  before  the  dissolution  of 
an  insurance  company  by  the  state 
court,  but  after  proceedings  for  dis- 
solution were  begun.  Welch  v.  Union 
Casualty  Ins.  Co.  (D.  C.)  238  F.  968, 
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decree  reversed  O'Neil  v.  Welch  (C.  C. 
A.)  245  F.  261. 

The  rule  of  comity  has  no  application 
to  matters  of  remedy  which  are  always 
controlled  by  the  law  of  the  forum. 
Knittle  v.  EUenbusch  (S.  D.)  169  N. 
W.  893. 

Where  parties  to  state  proceedings 
against  a  railway  company  were  dif- 
ferent from  parties  in  a  federal  suit  in- 
volving same  subject-matter,  doctrine 
of  comity  between  courts  was  inap- 
plicable. AbUene  &  S.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.)  199  S.  W.  878. 

146.  Suspension  of  proceedings  in 
courts  of  concurrent  Jurisdiction^— The 

trial  of  a  suit  in  the  federal  court  was 
properly  postponed  until  after  judg- 
ment should  be  entered  in  a  suit  pre- 
viously instituted  in  the  state  court  by 
the  plaintiff  for  the  same  relief,  in 
which  judgment  had  been  given  to  de- 
fendant but  not  yet  entered.  In  re 
Lasserot,  240  F.  325,  153  C.  C.  A. 
251. 

Where  state  and  federal  courts  have 
concurrent  jurisdiction,  and  no  specific 
property  is  seized,  prosecution  of  ac- 
tion in  federal  courts  will  not  be  stayed 
until  determination  of  action  for  same 
relief  previously  begun  in  state  courts. 
Woren  v.  Witherbee,  Sherman  &  Co. 
(D.  C.)  240  F.  1013. 

Where  the  state  court  had  already 
acquired  jurisdiction  of  a  suit  by  a 
trustee  holding  the  legal  title  to  land 
to  compel  defendant  to  remove  struc- 
tures thereon,  and  had  enjoined  the 
trustee  from  interfering  with  such 
structures  a  suit  begun  by  the  bene- 
ficiary of  the  trust  in  the  federal  court 
to  compel  removal  will  be  stayed  until 
termination  of  the  suit  in  the  state 
court.  Amusement  Syndicate  Co.  v.  El 
Paso  Land  Improvement  Co.  (D.  0.) 
251  F.  345. 

Stay  of  a  personal  injury  action  on 
account  of  pendency  of  an  action  for 
the  same  cause  in  United  States  Dis- 
trict Court  in  another  state  is  addressed 
to  the  sound  discretion  of  the  trial 
court,  in  view  of  the  invalidity  of  Code 
Ala.  §  6115,  as  affecting  actions  under 
section  3910.  Western  Union  Tele- 
graph Co.  V.  Howington  (Ala.)  73  So. 
550. 

(F)  Election  of  court  (w  affeciinff  e^oZii- 
sive  or  concurrent  jurisdiction 

147.  Right    to    eiect    court.— Where 

one  charged  with  violating  a  state  law 
is  arrested  by  federal  authorities  while 
he  is  out  on  bail,  the  state  court  may 
insist  on  his  surrender  for  trial,  but 
the  principal  and  his  sureties  cannot 
elect  that  the  principal  shall  be  tried 
by  the  state  courts,  and  thereby  oust 
the  federal  court  of  jurisdiction.  Met- 
calf  V.  State  (Okl.)  156  P.  305. 

i49.  Compelling  eieotionw— Where 

plaintiff  brought  action  at  law  in  fed- 
eral court  and  a  bill  to  reach  assets  in 
state  courts  upon  same  cause  of  action^ 

(2522) 


although  bill  was  not  absolutely  barred 
by  pendency  of  the  action  at  law,  held 
that  state  court  properly  required 
plaintiff  to  elect  which  action  it  voold 
pursue  first.  Consolidated  Ordinance 
Co.  y.  Marsh,  116  N.  E.  394,  227  Maai. 
16. 

(Q)  Priority  of  jurisdiction  of  federal  or 
itate  courts  as  affeciinff  oxcluiive  or 
concurrent  jurisdiction 

152.  Authority  of  oourt  first  aoquir- 
ing  Jurisdiction^— Beceivers  of  a  New 
Jersey  corporation,  appointed  by  state 
court,  will  not  be  substituted  as  plain- 
tiffs in  error  in  stockholders*  suit  pend- 
ing in  federal  Supreme  Court,  where 
four  years  previously  a  federal  court 
in  another  state  had  appointed  other 
receivers  for  such  corporation.  Unit- 
ed Copper  Securities  Co.  v.  Amalga- 
mated Copper  Co.,  37  S.  Ct  509,  244 
U.  S.  261,  61  L.  Ed.  1119,  affirming 
judgment  223  F.  421,  139  C.  0.  A,  15. 

The  pendency  of  a  prior  suit  in  an- 
other jurisdiction  is  not  a  bar  to  a 
suit  for  the  same  cause  of  action  in  a 
federal  court,  but  its  pendency  is  plead- 
able in  abatement  in  a  second  action  if 
the  actions  are  in  courts  of  the  same 
state.  In  re  Lasserot,  240  F.  325, 153 
O.  C.  A.  251. 

A  federal  court  held  to  have  acquired 
exclusive  jurisdiction  of  the  -fiubject- 
matter  of  a  controversy  over  a  will 
which  required  it  to  enjoin  a  subsequent 
suit  in  a  state  court  in  which  the  same 
issues  were  raised.  McClelland  v.  Rose, 
247  F.  721,  159  C.  C.  A.  579,  Ann.  Cas. 
1918C,  341. 

Where  suits  are  brought  in  courts  of 
concurrent  jurisdiction,  involving  » 
controversy  between  substantially  the 
same  parties  or  their  privies,  and  no 
seizure  of  the  res  is  made,  that  court 
in  which  suit  is  first  brought  is  entitled 
to  exclusive  jurisdiction.  Jackson  t. 
Parkersburg  &  O.  V.  Electric  Ry.  Co. 
(D.  C)  233  F.  784. 

Where  a  suit  for  injunction  to  com- 
pel removal  of  balconies,  etc.,  begun  in 
state  court,  called  for  an  adjudication 
of  title  and  the  right  of  possession  to 
land  that  tribunal  is  entitled  to  bold 
jurisdiction  to  the  exclusion  of  the  fed- 
eral court  in  which  a  second  suit  in- 
volving substantially  the  same  parties, 
causes,  etc.,  was  filed;  the  rule  being 
different  from  the  ordinary  action  in 
personam.  Amusement  Syndicate  Co. 
Y.  El  Paso  Land  Improvement  Co.  (^' 
C.)  251  F.  345. 

The  pendency  of  an  action  between 
same  parties  and  for  same  cause  in  > 
United  States  District  Court  is  cause 
for  abatement  of  subsequently  institut- 
ed action  in  a  state  court.  Interstate 
Chemical  Corp.  v.  Home  Guano  Co. 
(Ala.)  75  So.  166. 

Where  the  federal  court  has  first  ac- 
quired possession  of  the  res,  or  bas 
taken    steps    equivalent   to    ezercisins 
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dominion  over  it,  it  acquires  a  juris- 
diction exclusive  of  that  of  state 
courts.  Inter- Southern  life  Ins.  Co.  ▼. 
McQuarie  (Ga.)  06  S.  E.  424. 

153.  Applicability  of  rule  to  civil  and 
criminal  oases.— The  rule  that,  of  two 
courts  of  concurrent  jurisdiction,  the 
one  first  acquiring  jurisdiction  takes  it 
to  exclusion  of  the  other,  is  applicable 
only  where  parties  or  privies  to  suits 
are  same  and  same  relief  or  remedy 
is  sought.  Jackson  v.  Parkersburg  & 
O.  V.  Electric  Ry.  Co.  (D.  O.)  233 
F.  784. 

Where  state  and  United  States 
courts  both  have  jurisdiction  of  one 
accused  of  crime,  the  tribunal  first  tak- 
ing jurisdiction  retains  it  to  the  exclu- 
sion of  the  other,  until  its  own  juris- 
diction ^B  exhausted.  Bowling  v.  Com- 
monwealth (Va.)  96  S.  E.  789. 

154.  Manner  and  time  of  acquiring  Ju- 
risdiction .^The  issuance  of  the  sum- 
mons in  a  suit  in  equity  wrongly  begun 
on  the  law  side  does  not  give  the  fed- 
eral court  jurisdiction  as  against  a 
state  court  in  which  the  suit  was  be- 
gun between  the  issuance  of  the  sum- 
mons and  the  filing  of  the  complaint. 
Waldo  V.  WUson,  231  F.  654,  145  0. 
C.  A.  540,  reversing  decree  WUson  v. 
Waldo  (D.  C.)  221  F.  505,  and  certio- 
rari denied  Id.,  36  S.  Ct.  724,  241  U.  S. 
673,  60  Jj,  Ed.  1231. 

Where  complaint  was  filed  and  sum- 
mons delivered  to  sheriff  for  service 
on  August  9,  1916,  but  service  was  not 
completed  by  publication  until  after 
commencement  of  action  In  federal 
court  on  November  9,  1916,  the  state 
action  was  begun  first,  and  was  entitled 
to  priority.  McCormick  v.  Robinson, 
167  N.  W.  271,  139  Minn.  483. 

(F)  Pendency  and  scope  of  prior  pro- 
ceedings as  affecting  exclusive  or 
concurrent  jurisdiction 

155.  In  general.^-Ordinarily  where 
the  parties  and  controversy  are  the 
same,  that  one  of  two  courts  having 
concurrent  jurisdiction  which  first  ac- 
quires jurisdiction  will  retain  it  to  the 
exclusion  of  the  other,  though  posses- 
sion of  the  res  be  not  taken.  Knudsen 
V.  First  Trust  &  Savings  Bank,  245  F. 
81,  157  C.  C.  A.  377,  affirming  decree 
First  Trust  &  Savings  Bank  v.  Bitter 
Boot  Valley  Irr.  Co.  (D.  C.)  237  F. 
733. 

Where  two  courts  have  concurrent 
jurisdiction  in  sense  that  each  has  same 
jurisdi^ion,  such  jurisdiction  should  not 
be  concurrently  invoked  and  exercised, 
and  that  court  which  first  obtains  ju- 
risdiction has  right  to  proceed  to  final 
determination  without  interference  of 
the  other.  O'NeU  v.  Welch,  245  F.  261, 
157  C.  C.  A.  453,  reversing  decree 
Welch  V.  Union  Casualty  Ins.  Co.  (D. 
C.)    238  F.  968. 

Where  the  controversy  is  not  the 
same — ^that  is,  where  the  issues  in  one 


suit  are  different  from  those  in  anoth- 
er, etc.— there  can  be  no  infringement 
of  jurisdiction,  as  between  the  courts, 
in  obtaining  cognizance  of  the  cases, 
though  the  court  first  obtaining  posses- 
sion of  the  res  is  entitied  to  retain 
the  same  for  purpose  of  disposition, 
etc.  Brown  v.  Crawford  (D.  C.)  254 
F.  146. 

Where  two  actions  are  pending  for 
same  cause,  one  in  federal  and  one  in 
state  court,  having  concurrent  juris- 
diction, court  in  which  point  is  raised 
sl^ould  determine  on  merits  whether 
two  cases  should  go  forward  simulta- 
neously and  make  appropriate  order. 
Consolidated  Ordnance  Co.  v.  Marsh, 
116  N.  E.  394,  227  Mass.  15. 

158.  In  federal  courts— Termination 
of  proceedings  brought  in  federal  court 
to  foreclose  mortgage  on  railroad  prop- 
erty terminates  jurisdiction  of  that  tri- 
bunal, and  purchaser  is  not  immune 
from  suit  in  state  court  relating  to  man- 
agement of  property,  on  theory  that 
federal  court  was  only  proper  forum 
having  jurisdiction.  International  &  G. 
N.  Ry.  Co.  V.  Anderson  County,  38  S. 
Ct.  370,  246  U.  S.  424,  62  L.  Ed.  807, 
affirming  judgment  <Tex.  Civ.  App.)  174 
S.  W.  305. 

A  federal  court  held  not  deprived  of 
jurisdiction  of  a  suit  to  establish  rights 
against  a  testamentary  trustee  by  a  sub- 
sequent decree  of  a  Surrogate's  Court 
directing  the  trustee  to  pay  the  fund  to 
another.    Brown  v.  Fletcher,  231  F.  92, 

145  C.  C.  A.  280. 

Where  federal  court  first  acquired 
jurisdiction,  sale  under  decree  estab- 
lishing mechanic's  lien  held  not  to  be 
enjoined  because  state  court  bad  ordered 
sale  and  different  application  of  pro- 
ceeds.   McGraw  v.  Walsh,  232  F.  122, 

146  O.  C.  A.  314. 

After  an  order  of  the  federal  court, 
restraining  disposition  of  property  of 
defendant,  was  served  on  bank  holding 
defendant's  property,  the  bank  cannot, 
by  attachment  in  the  state  courts,  ac- 
quire any  lien.  Johnson  v.  Garner  (D. 
C.)  233  F.  756. 

The  jurisdiction  of  a  federal  court  in 
a  suit  by  state  receivers  of  a  natural 
gas  company  to  enjoin  the  enforcement 
of  rates  fixed  by  a  state  commission,  in 
which  a  preliminary  injunction  was 
granted,  held  not  affected  by  a  subse- 
quent order  of  the  state  court  establish- 
ing temporary  rates.  Landon  v.  Public 
Utilities  Commission  of  State  of  Kansas 
(D.  C.)  242  F.  658. 

Pendency  of  prior  suit  in  United  States 
District  Court  does  not  bar  suit  in  state 
court  between  same  parties  and  for  same 
cause  of  action,  so  that  plea  in  abate- 
ment in  state  court  should  not  be  sus- 
tained. Inter-Southern  Life  Ins.  Co.  v. 
McQuarie  (Ga.)  96  S.  E.  424.     . 

Pendency  of  action  in  federal  court 
held  not  absolute  bar  to  action  concern- 
ing same  matter  in  stiate  court  having 
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concurrent  jurisdiction.  Consolidated 
Ordnance  Co.  v.  Marsh,  116  N.  E.  394, 
227  Mass.  15. 

Where  a  street  railway  filed  a  bill  in 
federal  district  court  attacking  city  or- 
dinance fixing  maximum  fares,  state 
court  did  not  then  have  jurisdiction  of 
a  bill  filed  by  city  to  secure  an  injunc- 
tion restraining  street  railway  from  col- 
lecting any  fares  in  excess  of  those  spec- 
ified in  ordinance.  Detroit  United  By. 
V.  Dingman  (Mich.^  170  N.  W.  641. 

On  application  for  injunction,  where 
it  appears  that  the  federal  court  has 
previously  taken  jurisdiction  of  the  sub- 
ject-matter, and  the  matters  in  contro- 
versy are  on  hearing  in  that  court,  the 
"writ  will  be  denied.  State  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (Neb.)  159  N.  W.  410. 

Pendency  in  federal  courts  of  suit  to 
cancel  deed  does  not  preclude  subsequent 
action  of  ejectment  in  state  courts  to 
recover  possession.  Davis  v.  Mimey 
(Okl.)  159  P.  1112. 

In  action  by  receiver  of  national  bank 
to  compel  city  treasurer  to  pay  improve- 
ment district's  warrants,  proceedings  In 
federal  court  in  city's  action  to  estab- 
lish preferred  claim  to  moneys  on  de- 
posit in  the  bank,  etc.,  held  not  ground 
for  a  plea  in  abatement  of  the  action. 
State  V.  City  of  CentraUa  (Wash.)  161 
P.  74. 

157.    In     state    courts^— Proceedings 

before  State  Water  Board,  authorized 
by  3  Lord's  Or.  Laws,  tit.  43,  c.  6  (Laws 
1913,  cc.  82,  86,  97),  to  determine  rights 
of  claimants  to  waters  of  a  stream,  dif- 
fers so  from  private  suits  between  a 
few  of  the  claimants  in  the  federal 
court  restraining  encroachments  on 
rights  in  stream  as  to  render  rule  inap- 
plicable that  a  court  of  competent  ju- 
risdiction first  obtaining  jurisdiction  of 
the  same  matter  will  retain  it.  Pacific 
Live  Stock  Co.  v.  Lewis,  36  S.  Ct.  637, 
241  U.  S.  440,  60  L.  Ed.  1084,  affirming 
decree  (D.  C.)  217  F.  95. 

Where  a  state  court,  in  which  a  suit 
was  pending  for  the  dissolution  of  a 
corporation  and  a  distribution  of  its  as- 
sets under  a  state  statute,  had  made  no 
order  appointing  a  receiver,  and  had 
taken  neither  actual  nor  constructive 
possession  of  the  defendant's  property 
at  the  time  a  suit  ajjainst  it  to  foreclose 
a  mortgage  was  commenced  in  a  federal 
court  and  a  receiver  appointed,  who 
took  possession  of  the  mortgaged  prop- 
erty, the  federal  court  acquired  priority 
of  jurisdiction  with  respect  to  such 
property,  and  an  order  directing  its  re- 
ceiver to  surrender  it  to  a  receiver  sub- 
sequently appointed  by  the  state  court 
was  erroneous.  Empire  Trust  Co.  v. 
Brooks   (C.  C.  A.)  232  F.  641. 

Where,  from  judgment  rendered 
against  it  by  state  court,  complainant 
appealed  to  state  Supreme  Court,  and 
on  affirmance  took  a  writ  of  error  to 
United  States  Supreme  Court,  complain- 
ant could  not  secure  relief  against  judg- 
ment by  independent  suit  in  federal  Dis- 
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trict  Court  American  Surety  Co.  of 
New  York  v.  Mills,  232  F.  841, 147  C. 
0.  A.  35. 

A  federal  court  will  not  entertain  an 
action  to  recover  real  estate  while  an 
appeal  is  pending  from  a  judgment  of  a 
state  court,  to  which  plaintiff  was  a 
party,  determining  the  title  to  the  same 
property.  Wolf  v.  District  Court  in  and 
for  Northern  District  of  California,  Sec- 
ond Division,  235  F.  69,  148  C.  C.  A 
563. 

Equity  cannot  take  juriadiction  over 
an  estate  to  prevent  waste  and  dissipa- 
tion, unless  the  administration  is  va- 
cant  and  the  danger  of  loss  imminent 
and  where  administration  was  pending 
the  federal  court  cannot  take  jurisdic- 
tion. Smith  V.  Jennings,  238  F.  48, 
151  C.  C.  A.  124,  reversing  order  Jen- 
nings V.  Smith  (D.  C.)  232  F.  921. 

Where  a  petition  for  administration 
of  an  estate  was  filed  with  the  court  of 
ordinary,  such  court,  though  not  in  ac- 
tual possession  of  the  estate,  is  entitled 
to  possession,  and  has  such  jurisdiction 
over  the  administration  proceedings 
that  the  federal  court  cannot  entertain 
bill  involving  estate  on  the  theory  that 
no  administration  was  pending.   Id. 

A  receiver  cannot  be  appointed  by  the 
federal  court  on  the  theory  that  the  ad- 
ministration was  vacant,  because  tem- 
porary administrators  appointed  pur- 
suant to  Georgia  practice  had  no  power 
to  carry  on  the  decedent's  business.  Id. 
Pendency  of  action  in  state  court  to 
enjoin  a  trustee  from  selling,  and  to  have 
declaration  of  trust  declared  a  mort- 
gage, held  not  ground  for  dismissing  suit 
in  federal  court  to  quiet  title.  Doane 
v.  California  Land  C^.,  243  F.  67,  155 
C.  C.  A.  697,  certiorari  denied  38  S.  Ct 
60.  245  U..  S.  660,  62  L.  Ed.  535. 

Pendency  of  suit  in  state  court  is  no 
ground  for  plea  in  abatement  to  suit  on 
same  matter  in  federal  court.  Jarrett 
V.  Halsey,  244  JF.  392,  157  C.  C.  A.  18. 
Pendency  of  an  action  in  a  state  court 
is  no  bar  to  proceedings  concerning  the 
same  matter  in  a  federal  court  havmg 
jurisdiction.  Knudsen  v.  First  Trust 
&  Savings  Bank,  245  F.  81,  157  C  C. 
A.  377,  affirming  decree  First  Trust  & 
Savings  Bank  v.  Bitter  Root  Valley 
Irr.  Co.  (D.  C.)  237  F.  733. 

Where  matters  in  controversy  were 
different,  federal  court  will  retain  juris- 
diction of  proceeding  instituted  therein, 
notwithstanding  prior  institution  of  a 
suit  between  same  parties  in  state  court. 
Id. 

A  bill  by  nonresident  stockholders  of 
an  insurance  company  for  the  appoint- 
ment of  a  receiver  held  to  seek  different 
relief  from  state  statutory  proceedings 
to  dissolve  the  company,  so  tiiat  the  ap- 
pointment of  the  fedjeral  receiver  would 
not  be  vacated  on  'applieation  by  the 
state  officers.  Welch  v.  Union  Casualty 
Ins.  Co.  (D.  C.)  238  F.  968,  decree  re- 
versed O'NeU  V.  Welch  (G.  C.  A.)  245 
F.  261. 
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Where  enrollment  of  decree  of  state 
court  divesting  defendant  of  literary 
property  in  copyrighted  work  and  vest- 
ing it  in  complainant  was  imminent, 
question  whether  bill  for  infringement 
of  copyright  could  be  maintained  in  fed- 
eral court  will  be  disposed  of,  though 
state  court's  decree  had  not  become  res 
judicata,  and  recovery  for  infringement 
depended  on  vesting  of  copyright  in  com- 
plainant. De  Bckker  v.  Frederick  A. 
Stokes  CJo.  (D.  C.)  248  F.  838. 

Where  complainant  filed  answers  in 
various  suits  in  the  state  court,  he  could 
not  thereafter  maintain  in  the  federal 
court  a  bill  to  restrain  the  suitors  in 
state  court  on  the  ground  of  multiplicity 
of  snits.  Robinson  v.  Wemmer  (D.  C.) 
253  F.  790. 

In  bill  by  creditors  against  insolvent 
consolidated  corporation,  held  state 
court  having  first  acquired  jurisdiction 
properly  appointed  receiver,  although 
federal  court  pending  application  bad 
appointed  one.  Alabama,  T.  &  N.  Ry. 
y.  Tolman  (Ala.)  76  So.  381. 

Where  the^  superior  court  of  Cook 
county.  111.,  first  obtained  jurisdiction  of 
trustees  in  a  partition  suit,  the  United 
States  District  Court  obtained  no  juris- 
diction as  against  it  by  reason  of  trus- 
tees' proceedings  in  that  court.  Mel- 
dahl  V.  West,  117  N.  E.  593,  280  111. 
421. 

Where  mandamus  is  pending  in  a 
state  court  to  compel  removal  of  a  rail- 
road bridge  obstructing  a  river  and 
flooding  the  nei};hborhood,  a  later  pro* 
ceeding  in  the  federal  court  to  foreclose 
mortgage  on  the  property  does  not  abate 
the  action  in  the  state  court  nor  oust 
its  jurisdiction.  Kaw  Valley  Drainage 
Dist.  of  Wyandotte  County  v.  Missouri 
Pac.  Ry.  Co.,  161  P.  937,  99  Kan.  188. 

The  pendency  of  an  action  by  the  re- 
ceiver against  appellant  in  federal  court 
held  not  to  preclude  modification  of  an 
order  in  state  receivership  proceedings 
directing  receiver  to  make  payments  to 
appellant  Pulver  v.  Segerstrom  Piano 
Mfg.  Co.  (Minn.)  160  N.  W.  781. 

(/)  As9umption  and  exercise  of  confiici' 
ing  jurMdiction 

158.  In  general.— The  pendency  of  an 
action  in  the  state  court  is  not  pleada- 
ble in  bar  or  abatement  of  proceedings 
concerning  the  same  matter  in  the  fed- 
eral court  having  jurisdiction.  W.  D. 
Reeves  Lumber  Co.  v.  Leavenworth, 
248  F.  686.  160  C.  C.  A.  586. 

Where  order  appointing  substituted 
trustee  under  Delaware  trust  was  re- 
voked, existence  of  suit  by  substituted 
trustee  against  executor  of  deceased 
trustee,  who  was  resident  of  Pennsyl- 
vania, held  not  to  deprive  federal  court 
of  jurisdiction  of  bill  by  nonresident 
beneficiaries  against  such  executor. 
Alexander  v.  Fidelity  Trust  Co.,  249 
F.  1.  161  C.  C.  A.  61. 

159.  Effect  of  prior  proceeding  pros- 
eouted  to  Judgment.— Where  complain- 


ant's bill,  filed  in  state  court,  which 
presented  same  Issues  as  that  filed  in 
federal  court,  was  dismissed,  decree  of 
dismissal  is  conclusive  adjudication, 
precluding  complainant  from  maintain- 
ing bill  in  federal  court  Louisville  & 
N.  R.  Co.  v.  Western  Union  Telegraph 
Co.,  233  F.  82,  147  C.  C.  A.  152. 

{J)  Property  in  custody  of  the  law 

i64.  In  generals-Control  over  prop- 
erty in  controversy  is  test  of  jurisdic- 
tion. 0*Neil  v.  Welch,  245  F.  261,  157 
C.  C.  A.  453,  reversing  decree  Welch 
V.  Union  Casualty  Ins.  Co.  (D.  O.)  238 
F.  968. 

Where  suit  is  first  brought  in  one 
court  of  concurrent  jurisdiction,  and 
no  actual  possession  of  the  res  is  tak- 
en, the  other  coart  of  concurrent  juris- 
diction, the  res  having  been  actually 
seized,  acquires  exclusive  jurisdiction. 
Jackson  v.  Parkersburg  &  O.  V.  Elec- 
tric Ry.  Co.  (D.  C.)  233  F.  784. 

Where  a  court  of  competent  jurisdic- 
tion has,  by  appropriate  proceedings, 
taken  property  into  its  possession 
through  its  officers,  the  property  is 
thereby  withdrawn  from  the  jurisdic- 
tion of  all  other  courts,  though  of  con- 
current jurisdiction,  and  they  have  no 
power  to  render  judgment  disturbing 
the  possession  of  the  property  while  in 
custody  of  the  court  which  seized  it. 
Brown  v.  Crawford  (D.  C.)  254  F.  146. 

Though  a  state  court  had  taken  pos- 
session of  the  property  of  an  insolvent 
corporation  which  was  subject  to  mort- 
gages, by  appointing  a  receiver,  held 
that  the  federal  court  had  jurisdiction 
of  suit  to  foreclose  the  mortgages,  the 
two  tribunals  being  concurrent,  and  the 
foreclosure  proceedings  not  necessarily 
disturbing  the  state  court's  possession 
of  the  property.    Id. 

When  either  a  state  or  federal  court 
takes  into  its  jurisdiction  a  specific 
thing,  that  res  is  withdrawn  from  the 
judicial  power  of  the  other.  State  ex 
rel.  Kern  v.  Stone  (Mo.)  190  S.  W.  601. 

165.  In  custody  under  process  of 
state  courts— In  general.— Plaintiff,  who 
by  depositing  money  in  court  obtained 
temporary  injunction,  held  in  no  posi- 
tion to  claim  that  the  money  was  not 
in  custody  of  the  law  because  order  re- 
quiring deposit  was  conditional  upon 
deposit  of  tax  receipts  by  defendant. 
Menasha  Wooden  Ware  Co.  v.  Southern 
Oregon  Co.,  244  F.  83,  156  C.  C.  A. 
511;   Id.,  244  F.  90,  156  C.  C.  A.  518. 

Though  suit  in  which  money  was  or- 
dered deposited  to  await  final  deter- 
mination of  another  suit  had  been,  dis- 
missed, held,  that  the  money  was  still 
in  the  custody  of  the  law  and  could 
not  be  recovered  in  a  federal  court.    Id. 

166.  —  Attachment.- A  state  court, 
which  by  the  issuance  and  levy  of  an 
attachment  obtained  actual  possession 
of  property  of  a  defendant,  retains  ju- 
risdiction over  such  property  to  the 
exclusion  of  a  federal  court,  which  in 
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a  suit  subsequently  commenced  appoint- 
ed receiyers  for  the  property  of  such 
defendant.  United  States  Fidelity  & 
Guaranty  Go.  v.  First  Nat.  Bank,  239 
F.  227.  152  G.  C.  A.  215. 

171.  'In  custody  under  process  of  fed- 
eral court8-^Attaichment.^Attachment 
of  land  in  federal  courts  as  auxiliary 
remedy,  without  taking  possession,  held 
not  to  bring  it  into  the  custody  of  the* 
law,  so  as  to  prevent  actual  seizure 
by  the  state  courts.  Pacific  Goast  Pipe 
Go.  V.  Conrad  City  Water  Co.,  245  F. 
846,  158  C.  G.  A.  186,  affirming  judg- 
ment (D.  G.)  237  F.  673. 

177.  Administration  of  decedent's  m- 
tates— In  general  .^Federal  court  can- 
not take  jurisdiction  of  a  bill  involving 
administration  of  an  estate,  on  theory 
that  administrators  appointed  by  court 
of  ordinary  of  Georgia  were  not  offi- 
cers of  court  because  of  fraud  or  ir- 
regularities in  their  appointment. 
Smith  V.  Jennings,  238  F.  48,  151  C. 
C.  A.  124,  reversing  order  Jennings  v. 
Smith  (D.  C.)  232  F.  021. 

Where  temporary  administrators  had 
given  adequate  bond,  and  additional 
temporary  administrators  qualified  to 
act  had  been  appointed,  right  of  orig- 
inal administrators  cannot  be  question- 
ed in  a  suit  to  secure  appointment  of 
receiver  by  federal  court  on  ground 
that  appointment  was  result  of  fraud 
and  *  irregularities.    Id. 

A  decree  of  a  probate  court,  dis- 
tributing as  assets  of  an  estate  proper- 
ty claimed  by  another,  held  not  con- 
clusive upon  the  adverse  claimant. 
Alexander  v.  FideUty  Trust  Co.  (D.  G.) 
238  F.  938,  decree  reversed  Fidelity 
Trust  Co.  V.  Alexander  (G.  G.  A.)  243 
F.  162. 

W^hile  the  federal  court  will  not  in- 
terfere in  the  administration  of  estates 
of  decedents,  where  it  is  necessary  for 
the  court  to  interfere  with  the  actual 
administration,  etc.,  held,  the  neces- 
sary diversity  of  citizenship  and  juris- 
dictional amount  existing,  that  the  fed- 
eral court  could  entertain  a  suit  look- 
ing to  the  determination  of  plaintifl^s 
rights  in  the  estate  of  a  deceased  per- 
son, where  the  management,  etc.,  was 
not  affected.  Swann  v.  Austell  (D.  G.) 
253  F.  807. 

180.  — —  Acoounting.^A  decree  of 
the  orphans*  court  distributing  the  es- 
tate of  a  trustee  does  not  bar  the  right 
to  an  accounting  by  the  beneficiaries, 
who  chose  that  remedy  rather  than  to 
make  a  claim  against  the  estate;  but 
such  decree  restricts  the  enforcement 
of  the  acoountinjf  decree  to  property 
not  already  distributed.  Alexander  v. 
Fidelity  Trust  Co.  (D.  C.)  238  F.  938, 
decree  reversed  Fidelity  Trust  Co.  v. 
Alexander  (C.  C.  A.)  243  F.  162. 

181.  — —  Enforcement  of  tru8t8.r-In 

suit  against  executor  in  federal  court, 
held  that,  on  decree  directing  account- 
ing for  trust  property  commingled  by 
executor's  testator  with  his  own  funds, 
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execution  should  not  in  first  instance 
issue  while  administration  in  state 
court  is  pending.  Alexander  ?.  Fidelity 
Trust  Co.,  249  F.  1,  161  C.  C.  A  61. 

185.  Receivers,  custody  of— In  gei- 

eral.^-The  actual  possession  of  proper- 
ty by  a  receiver  appointed  by  one 
court,  or  his  constructive  possession  by 
having  been  appointed  and  qualified,  al- 
though he  has  not  reduced  the  prop- 
erty to  actual  possession,  cannot  be 
disturbed  by  another  court  of  concur- 
rent jurisdiction;  but  such  rule  does 
not  apply  in  its  strictness  where  the 
first  court,  although  having  acquired 
jurisdiction  of  a  cause  which  may  re- 
quire possession  of  the  property  for 
its  disposition,  has  not  obtained  such 
possession  either  actually  or  construc- 
tively. In  such  case  the  rule  is  one 
of  comity,  which  requires  a  surrender 
of  both  possession  and  jurisdiction  to 
the  court  first  acquiring  jurisdiction,  if 
the  issues  and  subject-matter  of  the 
two  suits  are  essentially  the  same,  but 
not  where  they  are  different,  and  where 
there  is  therefore  no  conflict  of  juris- 
diction. Empire  Trust  Go.  v.  Brooks 
(G.  G.  A.)  232  F.  641. 

186.  — —  Reoelvers  of  f edeml  eoirts. 
State  court  in  proceeding  against  in- 
surance company  under  Act  Pa.  June  1, 
1911  (P.  L.  599),  held  to  have  acquired 
jurisdiction,  which  could  not  be  ousted 
on  stockholder's  suit  in  federal  court 
though  receiver  appointed  by  latter 
court  first  obtained  possession  of  cor- 
porate property.  O'Neil  v.  Welch,  245 
F.  261,  157  G.  G.  A.  453,  reversing  d^ 
cree  Welch  v.  Union  Casualty  Ins.  Co. 
(D.  G.)  238  F.  968. 

A  national  court,  which  has  jurisdic- 
tion of  a  suit  in  it  to  foreclose  a  mort- 
gage upon  the  property  of  a  public  serv- 
ice corporation  which  is  operatiDg  in 
three  states  under  a  receiver  of  its 
property  in  one  of  the  states  appointed 
by  a  state  court,  and  under  the  same 
person  appointed  a  receiver  of  its  prop- 
erty in  the  two  other  states  by  the  na- 
tional court,  and  directed  by  that  court 
to  operate  the  business  and  property  of 
the  corporation  in  the  three  states  as  a 
unit,  under  the  direction  of  the  state 
court  until  further  orders  of  the  nation- 
al court,  has  jurisdiction,  on  the  peti- 
tion of  the  receiver,  to  prevent  the  pub- 
lic utilties  commissions  of  the  states 
from  destroying  or  irreparably  injuring 
the  business  or  property  of  the  receiver 
and  the  corporation  by  making  or  en- 
forcing unreasonably  low  and  confisca- 
tory rates  for  the  sale  of  their  product 
(in  this^  case  natural  gas)  to  the  pu^' 
chasers  from  them  in  those  states.  1^' 
don  V.  Public  Utilities  Commission  of 
Kansas  (D.  G.)  234  F.  152. 

Jurisdiction  of  the  federal  court,  "» 
a  suit  by  nonresident  stockholders  of  w 
insurance  company  for  the  appointment 
of  a  receiver,  will  not  be  retained  as 
against  state  proceedings  for  dissolution 
of  the  company,  if  it  was  obtained  ui 
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bad  faith  or  through  collusion.  But 
unsupported  allegations  of  collusion, 
which  were  denied,  do  not  require  the 
federal  court  to  vacate  appointment  of 
a  receiver.  Welch  v.  Union  Casualty 
Ins.  Co.  (D.  C.)  238  F.  968,  decree  re- 
versed O'Neil  V.  Welch  (C.  C.  A.)  246 
F.  261. 

Judicial  Code,  f  66  (Comp.  St.  1916» 
§  1048),  authorizing  federal  court  re- 
ceivers to  be  sued  without  leave,  does 
not  give  another  court  jurisdiction  of 
a  suit  affecting  the  possession,  contrel, 
or  management  of  the  property  by  the 
receiver  or  the  conduct  of  his  business. 
Dickinson  v.  WUlis  (D.  C.)  239  F.  171. 

Court  was  not  without  jurisdiction 
to  declare  a  lien  against  the  property  of 
defendant  railway  company  pursuant  to 
Kirby's  Dig.  Ark.  §§  6661,  6662.  or  to 
render  a  judgment  for  damages,  al- 
though at  the  time  of  the  trial  and  of 
accrual  of  cause  of  action  the  railway 
was  being  operated  by  a  receiver  ap- 
pointed by  a  United  States  court  where 
receivership  was  pending  in  view  of 
Act  Cong.  March  3,  1887,  §  3,  as  amend- 
ed by  Act  Cong.  Aug.  13,  1888,  §  3, 
which  is  now  embraced  in  Judicial  Code, 
§  66  (U.  S.  Comp.  St  1916.  S  1048). 
Bush  V.  Southern  Grocery  Co.  (Ark.) 
208  S.  W.  299. 

Under  Judicial  Code,  §  66  (Comp.  St. 
1916,  §  1048),  where,  after  appeal  from 
judgment  for  plaintiff  in  garnishment 
against  federal  court  receiver,  property 
was  sold  pursuant  to  stipulation,  the 
state  court  had  jurisdiction  to  order  dis- 
tribution of  the  fund  derived  therefrom. 
Lamb  v.  Whitman  (Ga.  App.)  90  S.  E. 
736. 

Where  mandamus  is  pending  in  a 
state  court  to  compel  removal  of  a  rail- 
road bridge  obstructing  a  river  and 
flooding  the  neighborhood,  a  later  pro- 
ceeding in  the  federal  court  to  foreclose 
mortgage  on  the  property  and  to  ap- 
point a  receiver  does  not  abate  the  ac- 
tion in  the  state  court  nor  oust  its  ju- 
risdiction. Kaw  Valley  Drainage  Dist. 
of  Wyandotte  County  v.  Missouri  Pac. 
Ry.  Co.,  161  P.  937,  99  Kan.  188. 

Where  federal  court's  receiver  of 
plaintiff's  realty  collected  rents  and  de- 
livered moneys  to  its  clerk,  who  paid 
them  out  as  ordered  by  that  court,  an 
independent  suit  could  not  be  maintain- 
ed in  district  court  of  Kansas  to  re- 
cover any  part  of  such  moneys,  as  judg- 
ment of  federal  court  having  jurisdic- 
tion of  parties  and  subject-matter,  un- 
less corrected  therein  or  by  appeal,  was 
final  and  conclusive.  Rennolds  v.  Guth- 
rie (Kan.)  177  P.  359. 

That  the  federal  court  in  another 
Btate  took  jurisdiction  in  foreclosure 
proceedings  and  appointed  receivers  to 
conserve  mortgaged  property  did  not, 
where  possession  of  receivers  was  not 
disturbed,  deprive  state  court  of  its 
right  to  proceed  with  an  action  for  per- 
sonal injuries  against  defendant  rail- 
road mortgagor,  in  view  of  Pub.  Acts 


Mich.  1899,  No.  110,  f  2  (Comp.  Laws 
Mich.  1915,  f  8340).  Marshall  v.  Wa- 
bash Ry.  Co.,  167  N.  W.  19,  201  Mich. 
167. 

Receivers  appointed  by  a  federal  court 
are  suable  in  a  state  court.  Riffe  v. 
Wabash  Ry.  Co.  (Mo.  App.)  207  S.  W. 
78. 

United  States  District  Court,  taking 
jurisdiction  of  suit  to  avoid  allotment 
and  patent,  and  appointing  receiver  to 
make  oil  and  gas  leases,  etc.,  could  re- 
tain control  of  property  until  it  fully 
effectuated  its  judgment,  free  from  in- 
terference of  any  other  court.  Black 
Panther  Oil  &  Gas  Co.  v.  Swift  (Okl.) 
170  P.  238. 

Intervener  in  suit  in  United  States 
District  Court,  therein  assigning  certain 
oil  rights  to  property  in  receivership, 
pending  case  in  District  Court,  could 
not  litigate  his  claim  to  royalty  by  vir- 
tue of  assignment  in  state  court.    Id. 

In  a  suit  to  redeem  from  a  ^ale  to 
pay  federal  receiver's  certificates,  in 
which  the  mortgagee  is  not  a  party,  the 
state  court  will  not  determine  whether 
the  mortgage  will  incumber  the  prop- 
erty after  the  redemption,  but  will  leave 
that  question  to  the  federal  court.  Har- 
din V.  Graham  (S.  D.)  160  N.  W.  850, 
denying  rehearing  159  N.  W.  895. 

Federal  court  which  appointed  re- 
ceiver held  not  to  have  exclusive  ju- 
risdiction over  suit  to  enjoin  railroad 
company  from  removing  division  head- 
quarters from  a  town  at  which  they 
were  ostablished  pursuant  to  contract 
made  by  receiver.  Houston  &  T.  C.  R. 
Co.  V.  City  of  Ennis  (Tex.  Civ.  App.) 
201  S.  W.  256. 

187.  — —  Receivers  of  state  courts.^ 

The  appointment  by  the  state  court, 
in  a  suit  to  quiet  title,  of  a  receiver 
who  took  possession  of  the  property, 
vests  in  that  court  jurisdiction  to  de- 
termine the  issues,  and  prevents  the 
exercise  of  like  jurisdiction  by  a  fed- 
eral court  in  a  subsequent  suit  In  re 
Lasserot,  240  F.  325,  153  C.  G.  A.  251. 

In  suit  In  state  court  against  water 
company  to  foreclose  mechanic's  lien 
and  deed  of  trust,  the  appointment  of  a 
receiver,  if  without  jurisdiction,  would 
not  affect  federal  court's  jurisdiction 
over  property  involved;  but  it  would  be 
otherwise  if  appointment  was  within 
jurisdiction,  but  merely  im-provident. 
Pacific  Coast  Pipe  Co.  v.  Conrad  City 
Water  Co.  (D.  C.)  237  F.  673. 

State  court  in  possession  of  property 
in  a  receivership  proceeding  was  vest- 
ed with  optional  exclusive  jurisdiction 
to  hear  and  determine  all  controver- 
sies affecting  title,  possession,  and  con- 
trol of  the  property.     Id. 

188.  Receivers,  actions  by  or  against. 

— ^Where  state  court's  appointment  of 
receiver  was  valid,  suit  in  federal  court 
against  receiver,  without  leave  of  state 
court,  is  a  trespass  against  that  court, 
upon  which  no  right  can  be  founded, 
and  will  not  be  entertained  by  federal 
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court    Pacific  Coast  Pipe  Co.  v.  Con- 
rad City  Water  Co.  (D.  0.)  237  F.  673. 

(K)  Injunction  hy  state  courts  against 
proceedings  in  federal  courts 

191.  In  generals— Where  wife  of  de- 
ceased servant  residing  in  Kentucky, 
where  deceased  was  killed,  qualified 
there  to  administer  his  estate,  but  at 
her  attorney's  solicitation  brought  ac- 
tion in  Minnesota  under  federal  Em- 
ployers' liability  Act  (U.  S.  Comp.  St. 
1916,  §§  8657^665)  for  deceased's 
wrongful  death,  solely  to  harass,  and 
put  to  greater  expense  the  defendant 
carrier,  a  Kentucky  equity  court  wiU 
enjoin  plaintiff  from  prosecuting  the 
Minnesota  action.  Reed's  Adm'x  y. 
Illinois  Cent.  R.  Co.  (Ky.)  206  S.  W. 
794. 

Where  alleged  bona  fide  holders  of* 
notes  of  a  corporation  issued  by  presi- 
dent brought  actions  in  federal  courts, 
state  court  could  not  compel  them  to 
litigate  issues  therein  inyolved,  either 
directly  by  injunction,  or  indirectly  by 
restraining  an  amendment  of  plead-  . 
ings,  or  j^y  assuming  jurisdiction  of 
such  actions  and  trying  issues,  ^tna 
Explosives  Co.  v.  Bassick,  163  N.  Y.  S. 
917,  176  App.  Div.  577,  order  affirmed 
116  N.  E.  1032,  220  N.  Y.  767. 

The  state  court  has  no  jurisdiction 
to  enjoin  action  in  federal  court  for 
freight  charges  according  to  schedule 
filed,  .notwithstanding  Interstate  Cou»- 
merce  Act,  §  22  preserving  cpmmon- 
law  and  statutory  remedies.  Dayton 
Coal  &  Iron  Co.  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  (Tenn.)  183  S.  W. 
739,  134  Tonn.  221,  judgment  affirmed 
36  S.  Ct.  137,  239  U.  S.  446,  60  L. 
Ed.  375. 

•192.  Restraining  enforcement  of 
Judgment  or  decree.—- The  Supreme 
Court  cannot  enjoin  a  trust  company 
from  enforcing  its  claims  against  a 
railroad  in  a  federal  court  in  another 
state,  nor  prevent  complainants'  claims 
against  the  road  from  being  adjusted 
there,  although  the  injunction  in  form 
runs  only  against  persons  within  the 
court's  jurisdiction.  Clark  v.  Bank- 
ers' Trust  Co.,  164  N.  Y.  S.  544,  177 
App.  Div.  627.  reversing  order  (Sup.) 
163  N.  Y.  S.  748,  99  Misc.  Rep.  300. 

<L)  Injunction  hv  federal  courts  against 
proceedings  in  stcete  courts 

193.  In  generals— The  use  of  injunc- 
tion by  federal  courts,  first  acquiring 
jurisdiction  over  the  parties  or  the  sub- 
ject-matter of  a  suit  for  the  purpose  of 
protecting  and  preserving  that  jurisdic- 
tion until  the  object  of  the  suit  is  ac- 
complished, is  well  recognized,  and  Jud. 
Code,  §  2G5,  prohibiting  injunction  stay- 
inj:  proceedings  in  state  court,  is  not  ap- 
plicable to  such  proceedings.  Looney  v. 
Eastern  Texas  R.  Co.,  38  S.  Ct.  460, 
247  U.  S.  214,  62  L.  Ed.  1084,  dismiss- 
ing   appeal    Eastern    Texas    R.   Co.   v. 

(2528) 


Railroad  Commission  of  Texas  (D.  G.) 
242  F.  300. 

In  a  case  where  a  federal  court  first 
obtains  jurisdiction  of  the  subject-mat- 
ter in  controversy,  it  may,  to  protect 
or  aid  in  the  eflFective  exercise  of,  such 
jurisdiction,  enjoin  proceedings  in  a 
state  court,  notwithstanding  Rev.  St 
t  720,  now  Judicial  Code,  8  205.  Swift 
V.  Black  Panther  OU  &  Gas  Co.,  244  F. 
20,  156  C.  C.  A.  448. 

A  fe<leral  court,  which  first  obtained 
jurisdiction  over  land  having  oil  leases 
thereon,  under  which  its  receiver  was 
receiving  the  royalties,  held  to  have 
power  by  injunction  to  restrain  enforce- 
ment of  a  judgment  for  royalties  ob- 
tained against  the  lessee  in  a  state 
court.    Id. 

A  federal  court,  which  by  its  receiver 
had  taken  possession  of  land  in  foreclo- 
sure, held  to  have  properly  enjoined  the 
prosecution  by  third  persons  in  a  stats 
court  of  a  suit  to  enforce  an  alleged 
prior  lien.  Oppenheimer  v.  San  Anto- 
nio Land  &  IrrigaUon  Co.,  246  F.  834, 
159  O.  C.  A.  206. 

Whether  the  federal  court,  which  ap- 
pointed a  receiver  of  a  railroad  com- 
pany, will  enjoin  a  suit  against  the  com- 
pany in  the  state  court,  must  be  dete^ 
mined  by  the  federal  court  alone,  sub- 
ject to  review  by  the  appellate  federal 
tribunals.  Jackson  y.  Parkersburg  & 
O.  V.  Electric  Ry.  Co.  (D.  C)  233  F. 
784. 

Where  federal  court  first  took  posses- 
sion of  property  of  railroad  company  by 
its  receiver,  sale  of  company's  property 
In  an  earlier  suit  begun  in  the  state 
court,  in  which  possession  was  not  tak- 
en, may  be  enjoined,  despite  Rev.  St  § 
720  (Comp.  St.  1916,  §  1242),  especially 
where  a  creditor,  suing  in  the  state 
court,  delayed  for  over  two  years  after 
the  federal  court  took  possession  of  the 
property  in  seeking  to  sell  the  com- 
pany's property  to  satisfy  his  lien,  thus 
being  guilty  of  laches.    Id. 

Petitioners  in  suit  for  limitation  of  li- 
a'bility  held  not  entitled  to  injunction  to 
restrain  action  against  them  in  state 
court  to  recover  prepaid  charter  hire. 
In  re  Sugar  Products  Co.  (D.  C.)  247 
F.  623. 

Nonresident  defendant  may,  its  peti- 
tion for  removal  having  been  denied,  file 
transcript  in  federal  court,  and,  it  ap;- 
pearing  that  joinder  of  resident  as  de- 
fendant was  fraudulent  and  that  decla- 
ration did  not  stdte  cause  of  action 
against  both,  secure  order  enjoining  fiu> 
ther  proceedings  in  state  coort.  Baker 
V.  Jacksonville  Traction  Co.  (D.  C)  247 
F.  718. 

Where  defendant's  filing  of  a  petition 
for  removal  of  cause  to  federal  conrt 
and  tender  of  bond  effectually  removed  it 
though  state  court  declined  to  order 
removal,  federal  court  may  protect  its 
jurisdiction  by  injunction  restraining 
plaintiffs  and  their  attorneys  from  fur- 
ther prosecuting  action  in  state  court 
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Muir  V.  Louiaville  &  N.  R.  Co.  (D.  C.) 
247  F.  8S8. 

(Jf)  Jurisdiction    of    federal    or    state 
courts  as  to  process,  judgments,  or 
decrees,  and  conclusiveness  of  de-  ^ 
cisions 

195.  Judgments  or  decrees^ln  gener- 
al-—Decision  in  suit  to  compel  account- 
ing by  defendant  executor  for  other 
trust  property  in  possession  of  testa- 
tor as  trustee,  held  not  to  amount  to 
rule  of  decision  precluding  direction  of 
accounting  in  suit  based  on  second 
trust.  Alexander  v.  Fidelity  Trust  Co., 
249  F.  1,  161  C.  C.  A.  61. 

Judgment  recovered  in  state  courts 
by  claimant  against  bankrupt,  on  the- 
ory that  he  was  liable  as  indorser  of 
notes  executed  by  partnership  subse- 
quently adjudged  bankrupt,  is  not, 
where  claimant,  at  time  of  judgment, 
did  not  know  bankrupt  was  member 
of  firm,  conclusive  adjudication  as  to 
bankrupt's  liability  as  member  of  part- 
nership. Horner  v.  Hamner,  249  F. 
134,  161  C.  C.  A.  186. 

Judgment  in  state  court,  brought  by 
plaintiff's  predecessor,  which  denied  re- 
covery on  bonds  issued  by  purported 
Tennessee  municipality,  on  ground  that 
it  had  not  been  validly  organized,  is 
conclusive  on  plaintiff,  who  took  bonds 
with  notice  of  judgment.  Beyer  v.  City 
of  Athens,  Tenn.  (C.  C.  A.)  249  F.  849. 

The  federal  District  Court  has  no  ap- 
pellate jurisdiction  over  a  state  district 
court,  and  must  respect  a  decree  enter- 
ed by  the  latter  court  within  its  juris- 
diction. Sabine  Hardwood  Co.  v.  West 
Lumber  Co.  (D.  C.)  238  F.  611. 

200.  Correcting  or  annulling  by  fed- 
eral courts  of  Judgments  of  state  courts 
—Fraud  as  ground  for  relief.— A  judg- 
ment appointing  temporary  administra- 
tors cannot  be  set  aside  by  the  federal 
courts  on  the  ground  of  fraud,  not-, 
withstancjing  its  power  as  court  of  eq- 
uity to  relieve  against  such  a  judgment. 
Smith  V.  Jennings,  238  F.  48,  151  C.  C. 
A.  124,  reversing  order  Jennings  v. 
Smith  (D.  C.)  232  F.  921. 

201. Want    of    Jurisdiction     as 

ground  for  relief.— Where,  in  eject- 
ment, in  which  complainant,  then  de- 
fendant, was  not  served,  judgment  was 
rendered  on  a  disclaimer  filed  without 
authority,  complainant,  not  being  a  cit- 
izen of  the  state  in  which  ejectment 
judgment  was  rendered,  may  sue  in  eq- 
uity to  vacate  it.  McFarland  v.  Cur- 
tin,  233  F.  728,  147  C.  C.  A.  494. 

208.  Conclusiveness  of  decisions 
where  Jurisdiction  Is  concurrent— In 
generals— Full  faith  and  credit,  see 
notes  under  Const,  art.  4,  §  1,  post. 

Federal  decisions  as  precedents  in 
state  courts,  see  notes  under  Const,  art. 
6,  cl.  2. 

See,  also,  note  11  under  Const,  art.  6, 
cl.  2,  Comp.  St.  1916. 

A  decree  of  a'  state  court  involving 
title  to  a  tract  of  land  construed,  and 
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held  a  bar  to  a  subsequent  suit  in  a 
federal  court  between  the  same  parties 
involving  title  to  the  same  land  and  the 
same  issues,  all  of  which  were  either 
directly  or  inferentially  determined  by 
Buch  decree.  Breeden  v.  Breeden  (O. 
C.  A.)  230  F.  49. 

The  reduction  of  an  alleged  debt  to 
judgment  in  a  state  court  before  bank- 
ruptcy does  not  exempt  it  from  attack 
by  or  on  behalf  of  creditors  who  would 
be  injuriously  affected  by  its  allowance. 
In  re  Continental  Engine  Co.,  234  F. 
58, 148  C.  C.  A.  74. 

Though  administrators  are  acting  un- 
der temporary  letters,  which  might  have 
been  issued  by  clerk,  but  were  issued 
by  ordinary,  they  are  nevertheless  oflB- 
cers  of  the  court  of  ordinary,  and  con- 
trary claim,  as  a  basis  for  the  federal 
court  taking  jurisdiction  of  a  suit  in- 
volving the  estate,  cannot  be  supported. 
Smith  V.  Jennings,  238  F.  48,  151  C. 
C  A.  124,  reversing  order  Jennings  v. 
Smith  (D.  C.)  232  F.  921. 

Corporation,  for  whom  receiver  was 
appointed  by  state  court  because  it  was 
insolvent,  cannot  in  involuntary  bank- 
ruptcy proceedings  against  it  collateral- 
ly attack  judgment  of  state  court  by 
evidence  that  it  was  not  insolvent,  and 
that  its  president  had  consented  to  re- 
ceiver's appointment  without  authority 
from  corporation.  Greenwood  Gum  Co. 
V.  Zimmerman,  240  F.  637, 153  C.  C.  A. 

435. 

Adjudication  in  state  court  that  wife 
of  Louisiana  bankrupt  was  entitled  to 
surplus  left  after  foreclosure  of  mort- 
gage, held,  though  court  allowed  inter- 
est and  trustee  in  bankruptcy  was  par- 
ty, not  conclusive  adjudication,  entitling 
wife  to  interest  on  account  of  her  prop- 
erty received  by  bankrupt,  which  was 
binding  on  trustee.  Murphy  v.  Mc- 
Loughlin,  247  F.  385,  159  C.  C.  A.  439. 

Determination  by  Lousiana  state  court 
as  to  right  of  wife  of  Louisiana  bank- 
rupt to  interest  held  not  conclusive 
against  trustee  and  others  in  proceed- 
ings in  bankruptcy  court.    Id. 

Decision  of  state  court,  denying  in- 
junction against  proceedings  with  con- 
demnation proceedings  under  unconsti- 
tutional statute,  held  not  on  merits,  and 
not  to  bar  later  action  in  federal  court 
to  recover  possession.  Nichols  v.  City 
of  Cleveland,  247  F.  731,  159  C.  C.  A. 
589,  certiorari  denied  City  of  Cleveland 
V.  Nichols,  38  S.  Ct.  336,  246  U.  S.  668, 
62  L.  Ed.  930. 

Federal  equity  court,  condemnation 
in  state  court  having  been  unsuccessful, 
held  without  jurisdiction  to  entertain 
proceedings  for  condemnation  of  case- 
ment for  telegraph  line  on  railroad's 
right  of  way.  Western  Union  Tele- 
graph Co.  V.  Louisville  &  N.  R.  Co. 
(C.  C.  A.)  250  F.  199. 

Decisions  of  the  Idaho  state  court 
that  complainants'  mother,  a  nonresi- 
dent foreigner,  was  entitled  to  no  in- 
terest in  the  estate  of  an  Idaho  dece- 
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dent,  held  not  conclusive  against  the 
claim  against  the  administrator  of  com- 
plainants, who  were  those  next  of  kin 
resident  in  the  United  States,  that  the 
administrator  had  procured  distribution 
of  the  estate  to  himself  and  others  by 
false  statements.  Diamond  v.  Connolly 
(C.  C.  A.)  251  F.  234. 

When  an  Oklahoma  county  court,  by 
approving  a  guardian's  oil  and  gas  lease, 
extending  beyond  his  ward's  minority, 
has  manifested  its  finding  that  su^h 
lease  is  for  the  best  interests  of  the  es- 
tate of  the  minor,  such  finding  is  im- 
pervious to  collateral  attack.  Mallen 
Y.  Ruth  Oil  Co.  (D.  C.)  230  F.  497. 

Where  the  federal  court,  having  ap- 
pointed a  receiver  of  a  railroad  compa- 
ny, sought  to  enjoin  continuance  of  a 
suit  in  state  court,  determination  of 
state  court,  affirmed  by  highest  tribunal 
of  state,  that  company  was  duly  serv- 
ed, will  not  be  reviewed  by  federal 
court.  Jackson  v.  Parkersburg  &  O.  V. 
Electric  Ry.  Co.  (D.  C.)  233  F.  784; 

Sufficiency  of  complaint  and  evidence 
before  state  court  in  suit  to  foreclose 
mechanic's  lien  and  trust  deed,  and  for 
a  receivership,  cannot  be  questioned  in 
federal  court  in  a  suit*  involving  priori- 
ties against  same  property,  but  only  in 
the  court  empowered  to  review  state 
court.  Pacific  Coast  Pipe  Co.  v.  Conrad 
City  Water  Co.  (D.  C.)  237  F.  673. 

Judgment  denying  relief  to  grantors 
against  grantees,  on  ground  that  gran- 
tors, who  were  given  credit  by  bank  to 
which  deed  was  sent,  received  what 
they  asked,  held  to  preclude  bankruptjgy 
court  from  ordering  bank's  trustee  to  as- 
sign judgment  against  grantees  to  gran- 
tors. In  re  Knapp  Bros.  (D.  C.)  242  F. 
540, 

Where  trustee  of  bankrupt  was  party 
to  a  foreclosure  brought  in  a  state  court 
after  bankruptcy,  held,  in  absence  of 
fraud  or  collusion,  he  cannot,  court  be- 
ing one  of  competent  jurisdiction,  at- 
tack deficiency  decrees  on  ground  that 
property  was  sold  for  inadequate  con- 
sideration. In  re  Falsone  (D.  0.)  247 
F.  607. 

Where  decree  of  state  court  revested 
complainant  with  literary  property  in 
copyrighted  work  and  assessed  damages 
for  infringement,  complainant  could  not, 
no  infringement  thereafter  appearing, 
maintain  suit  in  federal  court  for  in- 
fringement of  copyright,  because  dissat- 
isfied with  damages  awarded  by  state 
court.  De  Bekker  v.  Frederick  A. 
Stokes  Co.  (D.  C.)  248  F.  838.  . 

Defendants,  in  suit  in  a  federal  court, 
are  concluded  by  a  decision,  in  complain- 
ant's prior  suit  in  a  state  court  to  which 
they  all  were  parties,  as  to  a  question 
there  decided.  Beltz  v.  Great  Western 
Lead  Mfg.  Co.  (D.  C.)  251  F.  696. 

In  view  of  Code  Civ.  Proc.  N.  Y.  |§ 
841b,  963,  964,  968,  12(M,  1209,  1237, 
a  judgment  of  a  state  court,  dismissing 
a  complaint  and  directing  a  nonsuit  in 
an  action  for  wrongful  death,  is  not  a 
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judgment  on  the  merits,  whidi  would 
bar  a  second  action,  notwithstanding 
the  order  and  judgment  stated  that 
plaintiff's  intestate  was  guilty  of  con- 
tributory negligence,  for  plaintiff  waa 
entitled  to  a  verdict  on  such  matters, 
and  the  court,  while  it  might  direct  the 
same,  could  not  pronounce  it.  Qaerean 
v.  Lehigh  VaUey  R.  Co.  (D.  C.)  251  F. 
986. 

Plaintiff,  owner  of  bonds,  is  bound  and 
estopped  by  a  federal  judgment  decla^ 
ing  them  invalid,  to  which^  his  predeces- 
sor in  interest  was  a  party ;  there  be- 
ing no  claim  that  plaintiff  was  without 
notice  of  the  steps  or  proceedings  in  the 
federal  court  (Code  Civ.  Proc  Cal.  I 
1908,  subd.  2).  Hooker  v.  East  RiTcr- 
Bide  Irr.  Dist  (Cal.  App.)  177  P.  184. 

Where  federal  District  Court  granted 
plaintiff,  suing  employer  for  personal 
injuries,  an  absolute  nonsuit,  parties 
were  placed  in  same  attitude  as  if  suit 
had  never  been  filed,  and  plaintiff  coold 
sue  in  state  court.  Cybur  Lumber  Go. 
v.  Erkhart  (Miss.)  79  So.  235. 

Under  Rev.  St.  Neb.  1913,  §  7654. 
where  action  was  removed  to  federal 
court,  and  its  judgment  for  plaintiff 
was  reversed  by  Circuit  Court  of  Ap- 
peals, and  cause  remanded,  and  federal 
court  dismissed  action  without  prejudice 
on  plaintiff's  motion,  proceedinjjs  would 
not  bar  a  new  action.  Bancroft  Drain- 
age Dist  v.  Chicago,  St,  P.,  M.  &  0. 
Ry.  Co.  (Neb.)  167  N.  W.  731. 

Judgment  in  United  States  District 
Court  in  copyright  infringement  suit 
against  play -producing  company  held  res 
judicata  that  purported  author  of  play 
was  not  such  in  producing  company's 
suit  against  him  on  false  representations 
that  he  was.  Kirke  La  Shelle  CJo.  v. 
Armstrong,  159  N.  Y.  S.  363,  173  App. 
Div.  232. 

In  action  by  producing  company 
against  playwright  to  recover  expenses 
incurred  and  judgment  in  copyright  in- 
fringement suit  in  United  States  Dis- 
trict Court  against  producing  company, 
record  in  such  court,  showing  issue  liti- 
gated was  that  involved  in  instant  suit, 
whether  playwright  was  author  of  his 
play,  was  admissible  in  evidence.    Id. 

Where  United  States  District  CJourt 
authorized  plaintiff,  as  trustee  of  bank- 
rupt corporation,  to  call  on  defendant 
for  amount  due  on  subscription  for 
stock,  and  to  bring  action,  defendant 
cannot  attack  that  order  collaterally. 
Jeffery  v.  Selwyn  (Sup.)  159  N.  I.  S. 
430,  173  App.  Div.  217. 

Judgment  of  federal  court,  reversing 
dismissal  of  admiralty  libel  for  posses- 
sion of  scow,  and  holding  that  such  a 
possessory  libel  by  charterer  would  lie, 
was  not  decisive  on  charterer's  right  to 
replevy  in  state  court,  where  charter 
provision  that  owner's  captain  should  be 
in  charge  had  been  set  forth  in  libel- 
Brooklyn  Ash  Removal  Co.  v.  Oonndl 
(Sup.)  161  N.  Y.  S.  1006^  175  App.  Di^' 
182. 
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Decision  of  state  Supreme  Ck)urt,  af- 
firmed by  United  States  Supreme  Couft, 
upholding  rates  fixed  by  Laws  N.  D. 
1907,  c.  51,  is  res  judicata  in  a  subse- 
quent case  arising  under  the  same  con- 
ditions, and  is  not  affected  by  later  de- 
cisions arising  oat  of  new  facts  subse- 
quently occurriilg.  C.  L.  Merrick  Co. 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.  (N.  D.)  160  N.  W.  140. 

Judgment  of  state  court  in  an  action 
in  which  a  trustee  in  bankruptcy  is  a 
party  and  appears  and  contests  bank- 
rupt's property  rights  is  conclusive  up- 
on bankrupt's  estate  and  estops  his  cred- 
itors from  controverting  such  final  de- 
termination even  in  federal  court  which 
has  secured  jurisdiction  of  bankruptcy 
proceeding.  Van  Zandt  v.  Parson,  159 
P.  1153,  81  Or.  453. 

Where  judgment  of  federal  district 
court  in  suit  for  ejectment  brought  by 
plaintiff  was  reversed  and  case  remand- 
ed on  appeal,  and  on  remand  plaintiff 
took  a  nonsuit,  judgment  on  appeal  is 
not  binding  as  law  of  case  on  subsequent 


action    in    state    court.      Steinman   v.    . 
Ctinchfield  Coal  Corp.  (Ya.)  93  S.  E. 
684.  « 

In  suit  in  state  circuit  court  by  re- 
ceiver of  federal  court  to  enforce  ven- 
dor's lien  on  property  sold  under  decree 
of  that  court,  he  should  not  be  required 
to  procure  title  papers,  making  descrip- 
tion of  property  sold  more  definite  than 
that  in  deed  conforming  to  decree  of  fed- 
eral court.  McClintic  v.  Hechmer  (W. 
Va.)  92  S.  B.  653. 

Judgment  of  federal  court  on  general 
demurrer  to  petition  in  action  against 
railroad  for  personal  injuries  held  a 
judgment  on  the  merits,  barring  a  sub- 
sequent action  in  the  state  court  on  sub- 
stantially the  same  allegations  and  cause 
of  action.  Hennessy  v.  Chicago,  B.  & 
Q.  Ry.  Co.  (Wyo.)  157  P.  698. 

CITED  WITHOUT  DEFINITE  AP- 
PLICATION 

Primos  Chemical  Co.  v.  Fulton  Steel 
Corporation  (D.  C.)  254  F.  454. 


Art.  3,  §  2,  cl.  1.  Jurisdiction  of  federal  courts. 

See,  also,  notes  under  {  991. 


I.  CONSTRUCTION  IN  GENERAL 

8.  Source    of    Jurisdlctlon^^Jurisdic- 

tion  in  an  inferior  federal  court  is  lim- 
ited by  the  acts  of  Congress  affirmative- 
ly conferring  it,  and  the  powers  of  all 
Buch  courts  are  to  be  sought  in  the 
acts  of  Congress.  New  York  Coal  Co. 
v.  Sunday  Creek  Co.  (D.  C.)  230  F.  295. 
The  jurisdiction  of  the  federal  courts, 
whether  original  or  appellate,  must  be 
derived  from  the  Constitution  and  acts 
of  Congress.  Shrauger  &  Johnson  v. 
Phillip  Bernard  Co.  (D.  C.)  240  F.  131. 

9.  Waiver  and  estoppel.— Objection  to 
application  to  steamship  company  of 
the  Workmen*s  Compensation  Act  Ohio, 
May  31,  1911,  because  Const,  art.  3,  § 
2,  gave  federal  courts  jurisdiction  of  all 
cases  of  admiralty,  is  not  ground  for 
writ  of  error,  where  it  was  not  pre- 
sented to  the  trial  court,  nor  clearly 
pointed  out  to  Court  of  Appeals  of 
state.  Valley  S.  S.  Co.  v.  Wattawa,  37 
S.  Ct.  523,  244  U.  S.  202,  61  L.  Ed. 
1084. 

Where  a  federal  court  has  jurisdic- 
tion because  of  the  subject-matter  of 
the  suit,  a  defendant  may  waive  com- 
plainant's corporate  capacity  to  sue, 
which  is  an  issuable  fact.  Kardo  Co.  v. 
Adams,  231  F.  950,  146  C.  C.  A.  146, 
reversing  decree  American  Ball  Bear- 
ing Co.  V.  Same  (D.  C.)  222  F.  967. 

Where,  although  federal  courts  had 
exclusive  jurisdiction  over  a  claim  for 
employe's  death  occurring  in  perform- 
ance of  a  maritime  contract,  State  In- 
dustrial Commission  assumed  to  make 
award  therefor  under  the  New  York 
Workmen's  Compensation  Law,  fact 
that  both  employer  and  insurance  car- 
rier acquiesced  in  award  to  extent  that 


certain  payments  were  made  thereun- 
der, and  no  appeal  was.  taken  there- 
from, did  not  estop  them  thereafter 
from  questioning  commission's  jurisdic- 
tion. Doey  V.  Clarence  P.  Howland 
Co.,  120  N.  E.  53,  224  N.  Y.  30. 

11.  CONSTRUCTION   OF  TERMS 

(A)  Ocuet  and  controversies  at  law  or 

in  equitv 

10.  "Case8."~Denial  of  a  petition  for 
naturalization  on  the  ground  that  ap- 
plicant was  not  a  person  of  good  moral 
character,  being  a  '^case,"  within  Const, 
art.  3,  §  2,  held  an  adjudication  of  that 
fact,  which  barred  a  second  application 
within  five  years  thereafter.  In  re 
Hartman  (D.  C.)  232  F.  797. 

M. ''Controversies."— See  Sherman 
Nat.  Bank  of  New  York  v.  Shubert 
Theatrical  Co.  (D.  C.)  238  F.  225. 

12.  DIstinetlon  between  law  and  equi- 
ty.—Under  Judicial  Code,  §  274b  (Comp. 
St.  1916,  I  1251b),  authorizing  equita- 
ble relief  in  actions  at  law,  and  in  view 
of  Const,  art  3,  §  2,  held  that,  while 
equitable  relief  can  be  granted  in  law 
cases,  procedure  remains  distinct,  and 
equitable  suit  should  be  disposed  of  be- 
fore trial  of  action  at  law.  Union  Pac. 
R.  Co.  V.  Syas,  246  F.  561,  158  C.  C. 
A.  531. 

14.  Cases  in  equity d— Federal  courts 
have  no  jurisdiction  over  subjects  of 
divorce  and  alimony.  Hastings  v. 
Douglass  (D.  C.)  249  F.  378. 

15. Suits  relating  to  estates  of 

decedents^— Conflict  with  state  courts, 
see  notes  127,  177,  under  art.  3,  §  1. 

It  is  not  within  the  ordinary  equity 
jurisdiction  of  federal  courts  to  set 
aside  wills,  or  the  pi:obate  thereof,  or 
to  administer  in  rem.    Sutton  v.  Eng- 
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lish,  38  S.  Ct.  2o4,  246  U.  S.  199,  62 
L.  Ed.  664. 
'  Federal  court  cannot  take  jurisdic* 
tion  of  a  bill  involving  administration 
of  an  estate,  on  theory  that  adminis- 
trators appointed  by  court  of  ordinary 
of  Georgia  were  not  officers  of  court 
because  of  fraud  or  irregularities  in 
their  appointment.  Smith  v.  Jennings, 
238  F.  48,  151  C.  C.  A.  124.  reversing 
order  Jennings  v.  Smith  (D.  C.)  232 
F.  921. 

18. Ancillary      Jurisdiction. — See 

notes  under  §  991(1),  ante. 

» 

IV.  CASES     AFFECTING      AMBAS- 
SADORS,   PUBLIC    MINIS- 
TERS,   AND    CONSULS 

68.  Jurisdiction  of  state  courts^— Un- 
der Const.  U.  S.  art.  3,  §  2,  subds.  1,  2, 
article  3,  §  1,  and  article  6,  subd.  2, 
and  Judicial  Code  1911,  §  24,  subd. 
18,  and  section  256,  subd.  8  (C(W.  St. 
1916,  §§  991,  1233),  New  York  Su- 
preme Court  held  to  have  no  jurisdic- 
tion of  wife's  action  for  separation,  un- 
der Code  Civ.  Proc.  N.  Y.  §  17G2,  as 
against  husband,  consul  for  republic  of 
I'eru,  so  that  service  of  summons  would 
be  vacated  and  complaint  dismissed. 
Higginson  v.  Higginson  (Sup.)  158  N. 
Y.  S.  92,  96  Misc.  Rep.  457. 

69.  Waiver   of   privilege.— Where    no 

protest  is  made  by  a  foreign  consul 
against  the  taking  of  jurisdiction  of  a 
suit  in  admiralty  between  citizens  of 
his  country  until  final  hearing,  the  court 
may  properly  in  the  exercise  of  its  dis- 
cretion retain  jurisdiction.  The  Strat- 
hearn  (D.  C.)  239  F.  583. 

V.  CASES    OF     ADMIRALTY    AND 

MARITIME    JURISDICTION 

See,  also,  notes  under  §§  991(3), 
1233,   ante. 

70.  Nature  and  extent  of  Jurisdiction 
in  general.— The  maritime  usages  of 
foreign  countries  are  not  obligatory  up- 
on the  courts  of  the  United  States,  and 
will  not  be  respected  as  authority,  ex- 
cept so  far  as  they  are  consonant  with 
the  well- settled  opinions  of  English  ami 
American  jurisprudence.  The  Kongsli 
(I).  C.)  252  F.  2(57. 

Since  jurisdiction  of  federal  courts  in 
ndmirnlty  rests  on  the  Constitution,  it 
cannot  be  enlarged  or  abridged  by  Con- 
gross,  nor  by  the  states.  North  Pacific 
S.  S.  Co.  V.  Industrial  Ace.  Commission 
of   California    (Cal.)    1(53   P.   109. 

74.  Exclusive  Jurisdiction  of  federal 
courts  in  general.- The  jurisdiction  of  a 
court  of  bankruptcy  over  the  property 
of  a  bankrupt's  estate  is  exclusive  from 
the  time  of  the  filing  of  the  petition, 
and  it  cannot  surrender  its  exclusive 
control  over  the  administration  of  such 
property  to  another  court,  even  to  a 
court  of  admiralty  in  respect  to  a  ves- 
sel.    The  Casco  (D.  C.)  230  F.  929. 

The  sale  of  a  boat  subject  to  admiral- 
ty jurisdiction  under  process  of  a  state 
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court,  under  statutory  prorisions.  as 
perishable  property,  does  not  extin- 
guish a  maritime  lien  for  supplies  ad- 
vanced prior  to  the  proceedings  and 
sale,  especially  in  view  of  Const.  U.  S. 
art.  3,  I  2,  relating  to  admiralty  ju- 
risdiction. The  AdeUne  (D.  C.)  252  F. 
953. 

By  Const.  U.  S.  art.  3,  |  2.  par.  1,  jn- 
dicial  power  of  United  States  extends 
to  all  cases  of  admiralty  and  maritime 
jurisdiction,  and  such  jurisdiction  is  ex- 
clusive in  federal  courts.  North  Pacific 
S.  S.  Co.  V.  Industrial  Ace.  Commission 
of  California  (Cal.)  163  P.  199. 

77.  Power  of  state  to  enlarge  or  rt- 
strlct  admiralty  Jurisdiction.— State  le^ 

islation  affecting  general  maritime  law 
held  invalid,  under  Const,  art.  3,  jj  2, 
article  1,  §  8,  giving  Congress  power 
to  make  all  necessary  laws,  and  Judicial 
Code,  §§  24,  256  [Comp.  St.  1916.  §i 
991(3),  12a3(3)],  giving  federal  Dis- 
trict  (Courts  exclusive  jurisdiction  of 
civil  causes  of  admiralty  jurisdiction. 
Southern  Pac.  Co.  v.  Jensen,  37  S.  Ct 
6^,  244  U.  S.  205,  61  L.  Ed.  10S6,  re- 
versing judgment  Jensen  v.  Southern 
Pac.  Co.,  109  N.  E.  600,  215  N.  Y. 
514,  L.  R.  A.  191 6A,  403,  Ann.  Cas. 
191 6H,  276;  Clyde  S.  S.  Co.  v.  Walker, 
37  S.  Ct.  545.  244  U.  S.  255,  61  L.  Ed. 
1116,  reversing  judgment  In  re  Walker, 
109  N.  E.  604,  215  N.  Y.  529,  Ann.  Cas. 
1916B,  87. 

A  maritime  contract  for  services  to 
be  performed  on  the  waters  away  from 
a  state  mainly  on  the  sea,  cannot  be 
nullified,  so  as  to  prevent  enforce- 
ment in  an  admiralty  court,  by  the  stat- 
ute of  frauds  of  the  state  where  the 
contract  is  made.  ITnion  Fish  Co.  v. 
Erickson,  39  S.  Ct.  112,  63  L.  Kd.  — • 

Liocal  statutes  cannot  deprive  one  of 
the  right  to  relief  in  an  admiralty  court 
vi'hich  is  given  by  the  maritime  law. 
ITnion  Fish  Co.  v.  Ericltson,  235  F. 
385,  148  C.  C.  A.  647. 

Neither  local  statutes,  decisions,  or 
other  local  laws  can  abrogate  or  iimit 
the  maritime  law  applicable  to  an  ad- 
miralty case  properly  before  an  ad- 
miralty court.  The  Thielbek,  241  F. 
209,  154  C.  C.  A.  129.  affirming  decree 
(D.  C.)  218  F.  251;  North  Pacific  S. 
S.  Co.  V.  Industrial  Ace.  Commission  of 
California,   163  P.   199,   174  Cal.  346. 

Any  jurisdiction  as  to  ships  attempt- 
ed to  be  given  to  state  courts  by  (^v- 
Code  Cal.  §  964,  or  any  state  stat- 
ute, cannot  diminish  the  admiralty  ju- 
risdiction of  federal  courts.  Fischer  v. 
Carey  (Cal.)  159  P.  577,  L.  B.  A. 
1917A,  1100. 

"Jurisdiction"  as  to  federal  admiralty 
jurisdiction  means  only  general  juris- 
diction over  cases  of  admiralty  cofrni- 
zance,  and  does  not  preclude  creation 
of  new  rights  and  remedies  in  man- 
time  matters  by  the  states,  enforce- 
able in  state  courts  or  by  Congress. 
North   Pacific   S.   S.   Co.  v.  Industrial 
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Ace.  CommisBion  of  California    (Cal.) 
163  P.  199. 

771/2.  Enforcement  of  state  statutes 
In  admiralty  courtw— The  injury  of  a 
Btevedore  through  a  defective  appliance 
furnished  by  the  ship  held  to  constitute 
a  maritime  tort,  and  where  death  re- 
sulted on  shore  a  court  of  admiralty 
htld  to  havo  j;;riadiction  to  enforce  a 
remedy  given  by  th*i  state  statute.  The 
Chiswick,  231  F.  452,  145  C.  C.  A.  440. 

A  court  of  admiralty  held  to  have 
jurisdiction  of  a  suit  for  wrongful 
death  under  Code  Va.  lf)04,  §  2902. 
The  Anglo-Patagonian,  235  F.  92,  148 
C.  C.  A.  586,  affirming  decree  (D.  C.) 
228  F.  1014. 

The  provision  of  the  Oregon  law 
governing  the  port  of  Portland  limiting 
its  liability  to  $10,000  for  damages 
caused  by  fault  of  its  tugs  or  negligence 
>^  of  its  pilots,  L.  O.  L.  §  6108,  is  not 
effective  to  limit  the  liability  of  the 
corporation  in  a  suit  for  collision  in  a 
court  of  admiralty.  The  Thiclbek,  241 
F.  209,  154  C.  G.  A.  129,  affirming  de- 
cree (D.  C.)  218  F.  251. 

Where  Massachusetts  schooner  was 
run  down  and  sunk  by  British  steamer 
on  high  seas,  there  is  no  right  of  action 
for  wrongful  death  of  those  of  crew  of 
schooner  lost.  Rev.  Laws  Mass.  1902, 
c.  171,  as  amended  by  St.  1907,  c.  375, 
having  no  application.  The  Sagamore, 
247  F.  743,  159  C.  C.  A.  601. 

While  liens  on  vessels  which  are  of  a 
maritime  nature  may  be  given  by  state 
statute  which  are  not  cognizable  and 
enforceable  under  the  general  admiral- 
ty law,  Gen.  St.  Minn.  1913,  §  &318, 
declaring  that  every  vessel  used  in  nav- 
igating the  waters  of  the  state  shall  be 
liable  for  nonperformance  of  any  con- 
tract of  affreightment,  etc.,  did  not  give 
a  lien  on  a  vessel  used  in  navigating  the 
waters  of  the  Great  Lakes  for  breach 
of  a  charter  party  to  carry  grain  from 
Minnesota  to  Ohio.  Corsica  Transit 
(.'0.  V.  W.  S.  Moore  Grain  Co.  (C.  C. 
A.)  253  F.  689.  . 

It  is  beyond  the  power  of  a  state  to 
create  a .  lien  enforceable  in  admiralty 
by  process  in  rem  against  a  foreign 
ship.    The  Athinai  (D.  C.)  230  F.  1017. 

A  court  of  admiralty  will,  in  a  proper 
case,  enforce  by  proceedings  in  per- 
sonam a  right  given  by  a  state  statute 
to  recover  damages  for  wrongful  death. 
The  Hors.n  (D.  C.)  232  F.  993. 

One  furnishing  work  and  materials 
under  contract  for  the  building  of  a 
steamer  held  entitled  to  a  lien  under 
Rev.  St.  Me.  c.  93,  §  8,  enforceable  in 
a  federal  court  which  had  seized  and 
sold  the  vessel.  The  Gurnet  (D.  C.)  235 
F.  595. 

Courts  of  admiralty  are  not  inclined 
to  recognize  loeul  statutes  purporting 
to  establish  a  lien,  where  the  maritime 
law  gives  none,  unless  the  right  is  un- 
equivocal. The  Saturnus  (D.  C.)  242 
F.  173. 

A    suit    in    admiral cy    for    wrongful 


death  occurring  on  the  high  seas  is 
governed  by  the  laws  of  the  state  of 
the  vessel  owner's  residence.  Bjolstad 
v.  Pacific  Coast  S.  S.  Co.  (D.  C.)  244 
F.  634. 

State  statutes  in  force  at  the  home 
ports  of  the  vessels,  giving  a  right  of 
action  -for  wrongful  death,  do  not  au- 
thori'se  «  rpoovt^ry  for  death  due  tn  col- 
lision on  the  high  seas.  The  Middlesex 
(D.  C.)  253  F.  142. 

A  state  Workmen's  Compensation 
Act,  which  in  actions  against  an  em- 
ployer who  has  not  accepted  its  terms 
provides  a  different  measure  of  compen- 
sation from  that  of  the  maritime  law, 
does  not  apply  to  a  seaman  injured 
while  employed  on  a  vessel  on  the  nav- 
igable waters  of  the  United  States. 
Barrett  v.  Macomber  &  Nickerson  Co. 
(D.  C.)  253  F.  205. 

78.  Saving  right  to  common-law  rem- 
edies.^—See  notes  under  |§  991(3),  1233, 
ante. 

79.  Waters  over  which  Jurisdiction 
extends^— The  courts  of  the  United 
States  recognize  liens  in  rem  arising 
out  of  maritime  collisions,  and  possess 
the  procedure  to  enforce  them,  and 
will  do  so,  even  where  a  collision  oc- 
curred in  the  territorial  waters  of  a 
country  whose  law  does  not  give  such 
maritime  lien  against  the  offending  ves- 
sel.   The  Kongsli  (D.  C.)   252  F.  267. 

The  laws  of  the  United  States  are 
supreme  in  the  United  States  courts 
over  the  French  law,  and  there  is  no 
reason,  under  the  principle  of  reciproc- 
ity, for  dismissing  a  libel  growing  out 
of  a  collision  in  French  waters,  and 
leaving  the  question  to  the  French 
court,  in  which  a  previous  action  in 
personam  has  been  brought,  which  has 
not  proceeded  to  judgment.    Id. 

80.  Vessels  subject  of  Jurisdiction— 
In  general.— See,  also,  notes  under  §§ 
991(3),  1233,  ante. 

The  immunity  of  the  sovereign's  in- 
strumentalities devoted  to  public  serv- 
ice from  process  of  its  own  courts  is 
not  based  upon  the  idea  that  it  may  be 
safely  accorded,  but  on  account  of  its 
dignity  and  independence,  and  because 
it  is  necessary  for  the  well-being  of  the 
nation  that  it  shall  not  be  hampered  or 
interfered  with  in  the  use  of  such  in- 
strumentalities. It  is  not  the  owner- 
ship or  exclusive  possession  of  the  in- 
strumentality by  the  sovereign,  but  its 
appropriation  and  devotion  to  public; 
service,  that  exempt  it  from  judicial 
process.  The  Roseric  (D.  C.)  254  F. 
154. 

89.  Cases  between  foreigners  and 
against  foreign  vessels.- See  note  d^, 
under  §  991(3),  ante. 

93.  Proctor's  costs  or  feeSd— See  note 
4,  under  §  991(3),  ante. 

96.  Local  regulations  as  to  vessels.— 

Kules  and  Regulations  of  Hoard  of 
Harbor  Commissioners  of  Port  of  Nor- 
folk, Portsmouth,  and  Norfolk  County,  S 
18,  declaring  that  no  tow  exceeding  700 
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feet  in  length  shall  enter  or  depart  from 
harbor,  is  valid  and  enforceable  in 
courts  of  admiralty,  -as  well  as  in  state 
courts.  The  Barge  No.  4  (D.  0.)  248 
F.  823. 

98.  Maritime  contracts  and  services 
In  general.— See,  also,  notes  under  §{ 
991(3),  1233,  ante. 

A  contract  for  service  as  master  ot 
a  vessel  is  maritime  in  its  nature,  witli- 
in  the  jurisdiction  of  admiralty,  con- 
ferred by  Const,  art.  3,  §  2,  on  the 
federal  courts.  Union  Fish  Co.  v. 
Erickson,  39  S.  Ct.  112,  63  L.  Ed.  — . 

100.  Contracts  not  wholly  maritime.^ 

See  note  13,  under  §  991(3),  ante. 

105.  Supplies  and  repairs  In  gen- 
erals—See  note  14,  under  {  991(3), 
ante. 

129.  Charter  parties  and  contracts 
of  affreightment  or  for  transportation 
of  goods  and  merchandise  In  generals* 

See  note  16,  under  §  991(3),  ante. 

142.  Salvage.— See  note  18,  under  f 
991(3),  ante. 

145.  Claims  for  wagee^-Claim  of 
carpenter  against  his  envployer,  alter- 
ing ship  in  navigable  waters  to  fit  it 
for  cargo  of  grain,  is  within  jurisdic- 
tion of  admiralty,  to  the  exclusion  of 
the  State  Industrial  Commission,  in 
view  of  Const.  U.  S.  art.  3,  §  2,  and 
Judiciary  Act  Sept.  24,  1789,  f  9,  con- 
tinued in  Judicial  Code,  §§  24  and  256 
(U.  S.  Comp.  St.  1916,  §§  991,  1233). 
Doey  V.  Clarence  P.  Howland  Co.,  120 
N.  E.  53,  224  N.  Y.  30. 

149.  Torts  In  generals— See  note  23, 
under  §  991(3),  ante. 

150.  Negligent  injuries  in  generalw— 

See,  also,  notes  under  §  991(8),  ante. 

New  York  Workmen's  Compensation 
Act  held  invalid,  as  applying  to  ocean- 
going steamship,  as  conflicting  with 
Const,  art.  1,  §  8,  and, article  3,  §  2, 
and  Judicial  Code,  §§  24,  256,  and  in- 
consistent with  Rev.  St.  §§  42&3-4285 
(Comp.  St.  1916,  §§  8021-8023)  and 
Act  June  26,  1884,  §  18.  Southern  Pac. 
Co.  V.  Jensen,  37  S.  Ct.  524,  244  U.  S. 
205,  61  L.  Ed.  1086,  reversing  judgment 
Jensen  v.  Southern  Pac.  Co.,  109  N. 
E.  600,  215  N.  Y.  514,  L.  R.  A.  1916A, 
403,  Ann.  Cas.  1916B,  276;  Clyde 
Steamship  Co.  v.  Walker,  37  S.  Ct 
545,  244  U.  S.  255,  61  L.  Ed.  1116, 
reversing  judgment  In  re  Walker,  109 
N.  E.  604,  215  N.  Y.  529,  Ann.  Cas. 
1916B,  87. 

151.  Collisions.— See,  also,  note  24, 
under  §  991(3),  ante. 

The  port  of  Portland  held  liable  un- 
der the  maritime  law  for  a  collision 
resulting  fVom  the  negligence  of  a  pilot 
furnished  to  a  vessel  pursuant  to  statu- 
tory authority.  The  Thielbek,  241  F. 
209,  154  C.  C.  A.  129,  affirming  decree 
(D.  C.)  218  F.  251. 

154.  Personal     injuries.— See,     also, 
notes  under  §§  991(3).  1233,  ante. 
Workmen's     Compensation    Act,    as 
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amended,  though  of  optional  charac- 
ter, does  not  apply  to  injories  re- 
ceived in  course  of  employment  to  dis- 
charge cargo  of  coal  from  vessel  en- 
gaged in  interstate  commerce  and  lying 
in  navigable  waters;  maritime  and  ad- 
miralty jurisdiction  being  in  federal 
courts  under  Const  U.  S.  art  3,  S  2, 
and  Judicial  Code  U.  S.  §  256,  cL  £ 
(Comp.  St  1916,  f  1233).  Duart  t. 
Sunmons  (Mass.)  121  N.  E.  10. 

A  coal  passer  on  an  interstate  ferry 
on  the  Great  Lakes  could  not  have 
compensation  under  the  Michigan 
Workmen's  Compensation  Act  for  in- 
juries, but  his  case  was  within  the  ju- 
risdiction of  the  federal  District  Court 
under  Const  art.  3,  §  2.  Thornton  t. 
Grand  Trunk-Milwaukee  Car  Ferry  (]o. 
(Mich.)  168  N.  W.  410. 

155.  Wrongful  deathi^^See  notes  34, 
126,  under  Const,  art  3,  |  1,  and  un- 
der §§  991(3).  1233,  ante. 

161.  Administration  .of  relief  as 
courts  of  equity  in  aMoral^Thougfa 
courts  of  admiralty  are  not  courts  of 
equity,  and  may  not  be  able  to  gire 
affirmative  relief  in  case  of  contracts 
induced  by  preliminary  fraudulent  rep- 
resentations, still  they  proceed  on  eq- 
uitable principles,  and  may  prevent  par- 
ty from  taking  advantage  of  his  own 
fraud  in  contract  itself.  Higfins  v. 
Anglo- Algerian  S.  S.  Co.,  248  F.  386. 
160  C.  C.  A.  396,  reversing  decree 
WiUiam  Higgins  &  Co.  v.  Same  (D.  C.) 
242  F.  568. 

A  court  of  admiralty  cannot  retain 
5urisdiction  to  dispose  of  nonmaritime 
subjects,  for  the  purpose  of  doing  coIl^ 
plete  justice,  after  the  manner  of 
courts  of  equity.  The  Ada  (C.  0.  A) 
250  F.  194. 

163.  Injunction^^ee  note  4,  under  I 
991(3),  ante. 

164.  Aocountingw^^ee  note  29,  under 
fi  1233,  ante. 

166.  Compulsory  sale  of  vesssi^e 
note  51,  under  §  1233,  ante. 

VII.  CONTROVERSIES     BETWEEN 
two    OR   MORE   STATES 

193.  Character  of  oontrovsrsy/- 
.Thongh  Congress  has  authority  to  leg- 
islate to  enforce  agreement  between 
states,  right  of  Supreme  Court  to  en- 
tertain suit  between  such  states  based 
on  agreement  is  not  affected;  two 
grants  of  power  coordinating  to  single 
end.  Commonwealth  of  Virginia  ▼• 
State  of  West  Virginia,  38  S.  Ct  400, 
246  U.  S.  565,  62  L.  Ed.  883. 

Vlil.  CONTROVERSIES    BETWEEN 
A  STATE  AND   CITIZENS  OF 
ANOTHER  STATE 

197.  Ripht  of  state  to  sue^-^ee  State 
of  Georgia  v.  Tennessee  Copper  Co., 
36  S.  Ct  465,  240  U.  S.  650,  60 1*  Ed. 
846. 
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IX.  CONTROVERSIES      BETWEEN 

CITIZENS  OF   DIFFERENT 

STATES 

See  Primos  Chemical  Co.  v.  Fulton 
Steel  Corporation  (D.  C.)  254  F.  464. 

200.  Scope  and  purpose  of  provision. 
—Const.  U.  S.  art  3,  §  2,  and  Judicial 
Code,  §  28  (Comp.  St  1916,  §  1010),  au- 
thorizing removal  of  causes  were  in- 
tended to  secure  for  controversies  be- 


tween citizens  of  different  states  a 
tribunal  independent  of  local  influences 
and  surroundings.  In  re  Sherwood,  103 
A.  42,  259  Pa.  254,  L.  R.  A.  1918D,  447. 

XL  CONTROVERSIES  BETWEEN 
A  STATE  OR  ITS  CITIZENS  AND 
FOREIGN  STATES,  CITIZENS  OR 
SUBJECTS 

See  Ostrom  v.  £dison  (D.  C.)  244  F. 
228. 


Art.  3,  §  2,  cl.  2.  Original  and  appellate  jurisdiction  of  Supreme 
Court. 


See  notes  under  §  1210,  ante. 

1.  ORIGINAL   JURISDICTION    OF 
SUPREME  COURT 

6.  Cases  affeeting  ambassadors,  oth- 
er public  ministers,  and 'consuls.— Under 
Const.  U.  S.  art.  3,  S  2,  subds.  1,  2,  ar- 
ticle 3,  §  1,  and  article  6,  subd.  2,  and 
Judicial  Code  1911,  §  24,  subd.  18, 
and   section  256,   subd.   8   [Comp.    St. 


1916.  if  991(18),  1233(8)],  New  York 
Supreme  Court  held  to  have  no  juris- 
diction of  wife's  action  for  separation, 
under  Code  Civ.  Proc.  N.  Y,  §  1762,  as 
against  husband,  consul  for  republic  of 
Peru,  so  that  service  of  summons  would 
be  vacated  and  complaint^  dismissed. 
Higginson  v.  Higginson  (Sup.)  158  N.  T. 
S.  92,  96  Misc.  Hep.  457. 


Art.  3,  §  2,  cl.  3.  Trial  of  crimes  by  jury ;  place  of  trial. 


II.  RIGHT  TO  TRIAL  BY  JURY 
5.  Prosecutions  to  which  guaranty 
extends.^Under  the  Constitution  of  the 
United  States,  the  defendant  in  a  crim- 
inal prosecution  for  libel  is  entitled  to 
a  trial  by  jury.  Willis  v,  O'GonneU  (D. 
C.)  231  F.  1004. 

The  plaintiff  in  this  proceeding  wAs 
arrested  for  maliciously  breaking  the 
fence  of  another.  He  waived  a  trial  by 
jury  and  was  tried  by  the  justice,  who 
found  him  guilty  and  imposed  the  pen- 
alty fixed  by  statute.  He  then  brquf;ht 
habeas  corpus  to  test  the  legality  of  his 
conviction  on  trial  without  a  jury  not- 
withstanding his  waiver,  contending 
that  section  2527,  Compiled  Laws  Alas* 
ka  1913,  which  specially  authorized  the 
waiver  and  summary  trial  without  jury, 
is  in  violation  of  the  last  clause  of  sec- 
tion 2,  art  3,  Const.  U.  S.  Held,  the 
offense  for  which  the  defendant  was 
found  guilty  is  not  a  petty  misdemean- 
or, but  a  crime  of  a  serious  character, 
and  may  be  punished  by  imprisonment 
for  a  year.  The  conviction  is  there- 
fore in  conflict  with  the  provision  of 

Art.  3,  §  3,  cl.  1.  Treason  defined; 

Elemonts  of  treason .f— ''Treason,"  as 
defined  in  Const,  art  3,  §  3,  embraces 
the  existence  of  a  state  of  mind  and  the 
commission  of  overt  acts.  U.  S.  v. 
Werner  (D.  C.)  247  F.  708. 

W^rds  "levying  war  against*'  United 
States,  as  used  in  Const  U.  S.  art.  3, 
I  3,  are  not  confined  to  act  of  waging 
formal,  declared  war,  but  include  forci- 
ble opposition  by  combination  of  in- 
dividuals to  execution  of  any  public 
law   of   United    States.   Kegerreia    y. 


the  Constitution  and  void.  The  jury 
trial  in  such  cases  cannot  be  waived, 
notwithstanding  the  act  of  Congress 
authorizing  it.  The  applicant  is  ille- 
gally held,  the  writ  is  sustained,  and 
the  pri:3oner  discharged.  In  re  Yirch, 
5  Alaska,  500. 

9.  Waiver  of  Jury  trlal.~The  jury 
trial  cannot  be  waived,  notwithstand- 
ing an  act  of  Congress  authorizing  it. 
In  re  Virch,  5  Alaska,  500. 

Petitioner  was  accused  of  selling  in- 
toxicating liquor  without  a  license, 
waived  trial  by  jury,  and  was  found 
guilty,  third  conviction,  before  jus- 
tice of  th£  peace,  and  sentenced  to 
one  year  in  jail  and  a  fine  of  $1,500. 
She  asks  to  be  discharged  on  habeas 
corpus,  on  the-  ground  that  she  was 
tried  without  a  jury,  in  violation  of  sec- 
tion 2,  art  3,  Const.  U.  S..  and  the 
Sixth  Amendment  thereto.  Held,  the 
offense  for  which  she  was  convicted  was 
a  misdemeanor,  a  petty  offense,  and 
petitioner  might  waive  a  jury  trial  in 
such  case.  Ex  parte  Dunlap,  5  Alas- 
ka, 521. 

degree  of  proof  required. 

Van  Zile,  167  N.  T.  S.  870,  180  App. 
Div.  414. 

Under  Const  U.  S.  art.  3,  |  3,  de- 
fining treason  as.  consisting  only  of 
levying  war  against  the  United  States 
or  adhering  to  their  enemies,  giving 
them  aid  and  comfort,  it  is  possible  to 
commi£  treason,  even  when  no  state  of 
war  exists  between  the  United  States 
and  foreign  power.  Kegerreis  v.  Van 
Zile,  167  N.  Y.  S.  874,  180  App.  Div. 
414. 
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^ARTICLE  IV 

THE  STATES  AND  THEIR  RELATION  TO  ONE  ANOTHER  AND  TO  THE 

UNITED  STATES 

Art.  4,  §  1.  Full  faith  and  credit  in  each  state  to  public  acts,  records, 
and  judicial  proceedings  of  other  states. 


I.  PUBLIC  ACTS  AND  RECORDS 

1.  Public  acts^— Something  more  than 
mt^re  error  in  construing  statutes  of  a 
sister  state  is  necessary  to  sustain 
claim  that  there  has  been  denial  ot  lull 
faith  and  credit  required  under  Const, 
art.  4,  §  1.  Pennsylvania  Fire  Ins.  Co. 
of  Philadelphia  v.  Gold  Issue  Min.  & 
MiU.  Co.,  37  S.  Ct.  344,  243  U.  S.  93, 
61  L.  Ed.  610,  affirming  judgment  Gold 
Issue  Min.  &  Mill.  Co.  v.  Pennsylvania 
Fire  Ins.  Co.  of  Philadelphia,  184  S.  W. 
999,  267  Mo.  524. 

A  Massachusetts  statute  for  the 
registration  of  trade-marks  could  have 
no  extraterritorial  effect.  United  Drug 
Co.  V.  Theodore  Rectanus  Co.,  39  S.  Ct. 
48,  63  L.  Ed.  — . 

Rev.  St.  Mo,  1909,  §§  2798,  2799,  as 
to  taking  acknowledgments  held  not 
subject  to  attack  by  a  notary  taking 
Kansas  acknowledgment  on  ground  of 
violation  of  Const.  U.  S.  art.  4,  §§  1,  2, 
and  Const.  U.  S.  Amends.  5,  14,  and 
Const.  Mo.  art.  2,  §§  4,  30,  as  to  due 
process  of  law  and  right  to  contract. 
State  ex  rel.  Jordan  v.  Woodman  (Mo.) 
193  S.  W.  570. 

The  Legislature  of  one  state  may 
not  in  any  w^ay  enlarge  a  right  con- 
ferred by  the  statute  of  another  state. 
Schwertfeger  v.  Scandinavian-American 
Line  (Sup.)  174  N.  Y.  S.  147. 

No  law  has  any  effect  of  its  own 
force  beyond  the  limits  of  sovereignty 
from  which  its  authority  is  derived,  and 
extent  to  which  laws  of  one  state  or 
natioQ  are  allowed  to  operate  in  an- 
other depends  on  comity  of  nations. 
Knittle  v.  EUenbusch  (S.  D.)  159  N. 
W.  893. 

la. Statutes  enforceable  in  other 

states  in  general.— Whether  an  action 
for  death  under  the  statute  of  another 
state  may  be  maintained  does  not  de- 
pend on  the  ultimate  possibilities  of  the 
foreign  statute,  but  on  the  particular 
application  sought  to  be  made  thereof. 
Lnuria  v.  E.  I.  Du  Pont  De  Nemours 
&  Co.  (D.  C.)  241  F.  687. 

No  special  remedy  provided  by  the 
legislation  of  a  foreign  state  is  en- 
forceable in  the  courts  of  this  state 
under  the  principle  of  comity.  Smith  v. 
Kastor,  11).5  111.  App.  458;  Buell  v. 
Same,  Id.  464. 

The  sovereignty  of  a  state  and  ju- 
risdiction of  its  courts  relating  to  in- 
terstate Huccpssion  have  no  extraterri- 
torial effect,  except  as  allowed  by 
comitv.  Colvin  v.  Jones  (Mich.)  161  N. 
W.  847. 

A  cause  of  action  given  by  a  Nebras- 
ka  statute   for   death   occurring   there 
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will  be  enforced  in  Minnesota,  uidess 
contrary  to  its  public  policy.  State  y. 
Distj-ict  Court,  Hennepin  County 
(Minn.)  168  N.  W.  589. 

A  statutory  amendment  of  another 
state,  adopted  after  making  of  contract 
of  subscription  to  corporation  stock. 
and  even  after  bill  to  enforce  assess- 
ment on  such  stock,  cannot  apply  to 
the  case  so  brought  or  the  contract  in- 
volved  therein,  even  under  the  rule  of 
comity.  Van  Tuyl  v.  Carpenter,  188  S. 
W.  234,  135  Tenn.  629. 

lb. Statute    operating    only  ii 

state  where  enacted.— The  right  of  a 
citizen  of  the  state  to  sue  in  its  coortB 
for  damages  for  death  resulting  from 
a  wrongful  act  out  of  the  state  will 
not  be  refused  through  comity,  though 
the  laws  of  the  state  where  the  <Iesth 
was  caused  permit  actions  for  death 
only  when  it  occurred  within  that  state. 
Adams  v.  Chicago,  R.  I.  &  P.  By.  Co. 
(Iowa)  161  N.  W.  295. 

The  Legislature  cannot  create  • 
transitory  cause  of  action,  and  by  stat- 
ute confine  its  enforcement  to  its  own 
courts,  upon  a  claim  that  the  full  faith 
and  credit  clause  requires  the  courts 
of  another  state  to  decline  jurisdic- 
tion. State  V.  District  Court.  Henne- 
pin County   (Minn.)   168  N.  W.  li^- 

Ic. Existence    of    similar  stat- 
ute in  state  of  foruni.-^uri8diction  of 

an  action  for  death  under  the  statute 
of  another  state  is  not  dependent  up- 
on the  existence  in  the  forum  of  a  stat- 
ute similar  to  the  foreign  statute. 
Lauria  v.  B.  I.  Du  Pont  de  Nemours  & 
Co.  (D.  C.)  241  P.  687. 

Notwithstanding  one  state  may  h*^* 
no  law  concerning  a  similar  right  or 
remedy  to  that  conferred  by  the  la* 
of  another,  where  the  tort  oecurs.  the 
courts  of  the  first  state  may  enforce 
a  right  under  the  law  of  the  foreign 
state,  unless  the  public  policy  of  their 
own  state  forbids.  Loucks  v.  Standard 
Oil  Co.  of  New  York.  120  N.  E.  1^8, 
224  N.  Y.  99. 

Id. Statute  contrary  to  laws  or 

public  poiicy  of  state  in  wliich  it  ■> 
souglit  to  be  enforced.— While  a  cause 
of  action  for  wrongful  death  given  hy 
the  statute  of  another  state  will  he 
enforced  in  this  state  as  a  matter  of 
comity,  the  full  faith  and  credit  clflo*^ 
of  Const  U.  S.  art.  4,  §  1,  does  not 
require  their  enforcement,  wh<»n  con- 
trary to  state  policy.  State  v.  P**" 
trict  Court,  Hennepin  County  (^^'' 
368  N.  W.  589. 

A  contract  exempting  a  carrier  fr^m 
liability,   valid   where   nrade,  but  con- 
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trary  to  the  laws  of  Nebraska,  will  not 
be  enforced  in  the  latter  state  in  an 
action  for  injuries  occurring  therein. 
Maucher  v.  Chicago,  R.  I.  &  P.  By. 
Co.  (Neb.)  159  N.  W.  422. 

Assessment  against  stockholders  of 
bank  by  superintendent  of  banks  under 
New  York  statute,  being  arbitrary,  will 
not  be  enforced  in  Tennessee.  In  suit 
to  collect  such  assessments,  the  ques- 
tion is  not  whether  the  statute  is  valid, 
but  whether  public  policy  of  Tennes- 
see permits  such  power  to  vest  in  a 
ministerial  officer.  Van  Tuyl  v.  Car- 
penter, 188  S.  W.  234,  135  Tenn.  629. 

le.  — —  Prejudice  to  citizens  of 
fomm^— The  principles  of  comity  do  not 
require  the  courts  of  one  state  to  en- 
force rights  under  statute  of  another 
state  to-  the  prejudice  of  its  own  citi- 
zens, nor  when  complete  justice  can- 
not be  done.  Knittle  v.  Ellenbusch 
(S.  D.)  159  N.  W.  893. 

If.  — —  Penal  etatutee^-^Courts  of 
this  state  in  questions  of  succession 
will  apply  the  statutes  of  the  state, 
and  if  claimant  is  entitled  thereunder 
to  take,  it  is  sufficient,  thoiigh  by  law 
of  his  own  country  he  is  illegitimate. 
Wolf  v.  Gall,  163  P.  346,  32  CaL  App. 
286,  rehearing  denied  in  Supreme  Court 
163  P.  350,  .32  Cal.  App.  286. 

Since  Rev.  Laws  Mass.  c.  171,  S  2, 
as  amended  by  St.  Mass.  1907,  c.  375, 
providing  a  penalty  for  tortious  death, 
is  not  penal  within  the  rules  of  private 
international  law,  its  primary  purpose 
being  reparation  to  the  one  aggrieved 
by  the  tort,  the  rights  accruing  under 
such  statute  may  be  enfor'ced  in  the 
courts  of  New  York.  Loucks  v.  Stand- 
ard Oil  Co.  of  New  York,  120  N.  E. 
198,  224  N.  Y.  99. 

The  statutes  of  other  states  forbid- 
dmg  consolidation  of  parallel  and  com- 
peting railroads  are  penal  in  their 
nature  and  will  not  bQ  enforced  by  the 
courts  of  this  state.  Venner  v.  New 
York  Cent.  R.  Co.  (Sup.)  158  N.  Y.  S. 
602,  94  Misc.  Rep.  671. 

Ig.  —  Title  to  land  in  foreign  state. 

— An  assignment  omnium  bonorum-,  by 
n '  corporation  domiciled  in  another 
state,  for  benefit 'of  all  its  creditors, 
.does  not  convey  land  in  Louisiana  un- 
less recorded  in  parish  where  property 
is  situated,  and  so  does  not  preclude 
attachment  by  a  corporate  creditor, 
whether  stockholder  or  not  who  is  not 
an  actual  party  to  assignment,  and  was 
a  nonresident  of  domiciliary  state  of 
corporation.  Painter  v.  Bank  of  Osyka, 
73  So.  266,  140  La.  457;  Id.,  73  So.  268, 
140  La.  405. 

Where  intestate  has  interest  in  land 
situated  in  a  state  other  than  that  in 
which  his  administratrix  is  appointed, 
the  only  means  whereby  such  land  can 
be  disposed  of  in  administration  is  by 
an  ancillary  administration  in  that  state 
according  to  the  law  thereof.  State 
Bank  of  Seneca  v.  Morrison  (Mo.  App;) 
104  S.  W.  1119. 


s  ih.  — —  Corporations  created  by  for- 
eign state^^The  powers  given  a  Con- 
necticut insurance  company  by  its  char- 
ter were  entitled  to  the  same  credit 
elsewhere  as  a  judgment  of  a  Connec- 
ticut court  determining  its  powers. 
Hartford  Life  Ins.  Co.  v.  Barber,  38 
S.  Ct.  54,  245  U.  S.  146,  62  L.  Ed.  208, 
reversing  judgments  Barber  v.  Hart- 
ford Life  Ins.  Co.,  187  S.  W.  867,  269 
Mo.  21,  and  187  S.  W.  874. 

A  foreign  corporation  doing  business 
within  the  state  without  the  certificate 
of  authority  required  by  General  Cor- 
poration Law  N.  Y.  §  15,  is  not  en- 
titled to  the  use  of  its  name  in  the 
state  as  against  a  subsequently  incor- 
porated domestic  corporation  which 
adopted  a  similar  name  without  knowl- 
edge of  the  foreign  corporation's  name. 
Mutual  Export  &  Import  Corp.  v.  Mu- 
tual Export  &  Import  Corporation  of 
America  (D.  C.)  241  F.  137. 

A  state  may  impose  any  condition 
upon  a  foreign  corporation  for  per- 
mitting it  to  engage  in  intrastate  busi- 
ness without  violating  federal  Constitu- 
tion. Baldwin  Tool  Works  v.  Blue 
(D.  C.)  240  F.  202;  Joseph  T.  Ryerson 
&  Son  V.  Shaw,  115  N.  E.  650,  277  III. 
524;  Greene  v.  Kentenia  Corp.,  194  S. 
W.  820,  175  Ky.  661;  Bondurant  v. 
Dahnke-Walker  Milling  Co.,  195  S.  W. 
139,  175  Ky.  774;  Thomson  v.  Meridian 
Life  Ins.  Co.,  Indianapolis,  Ind.,  162 
N.  W.  373,  38  S.  D.  570. 

Code  Civ.  Proc.  N.  Y.  §§  1780,  432, 
are  not  unconstitutional  in  so  far  as 
they  attempt  to  confer  jurisdiction  on 
the  courts  of  this  state  over  foreign 
corporations  doing  business  here  with- 
in the  meaning  of  "doing  business"  as 
used  in  section  1780,  subd.  4.  Tauza  v. 
Susquehanna  Coal  Co.,  115  N.  E.  915, 
220  N.  Y.  259,  affirming  order  (Sup.) 
159  N.  Y.  S.  1145,  174  App.  Div.  866. 

Articles  of  incorporation  of  com- 
pany organized  under  the  general  in- 
corporation laws  of  New  York  to  con- 
duct business  of  mining  in  North 
Carolina  were  not  void  on  their  face 
because  New  York  gave  company  no 
authority  to  do  business  in  New  York. 
Such  company  may  sue  in  North  Caro- 
lina. Troy  &  North  Carolina  Gold 
Mining  Co.  v.  Snow  Lumber  Co.  (N.  C.) 
92  S.  E.  494. 

1 1. Pleading  and  proof  of  laws 

of  other  states.— Where  the  action  or 
defense  immediately  rests  upon  a  for- 
eign statute,  such  statute  must  be  plead- 
ed as  well  as  proved.  Davis  v.  McColl 
(Mo.  App.)  184  S.  W.  920;  Stakebako 
V.  Union  Pac.  R.  Co.  (Mo.  App.)  1S.^> 
S.  W.  1166 :  Wolch  V.  Dunning,  158  N. 
W.  323,  163  Wis.  535. 

Under  Code  Ala.  1907,  §  3988,  touch- 
ing the  admissibility  of  statutes  of  an- 
other state,  a  Florida  act  was  admis- 
sible in  evidence  without  further  proof 
the  verification  of  which  appeared  in 
the  body  of  the  volume  of  Florida  stat- 
utes;  the  title  page  being  misplaced  and 
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interleaved  between  pages.  Pensacola, 
St  A.  &  G.  S.  S.  Oo.  v.  Brooks  (Ala. 
App.)  70  So.  968. 

Act  of  Congress  providing  how  acts  of 
state  Legislature  shall  be  authenticated 
does  not  deprive  state  of  power  to  de- 
clare, as  done  by  Rev.  St.  Ia.  1440, 
that  statutes  of  another  state  published 
in  book  form  shall  be  admissible  and 
prima  facie  evidence  of  its  contents. 
Marzette  v.  Cronk,  75  So.  107,  141  La. 
437. 

On  the  issue  whether  a  foreign  state 
has  adopted  the  Uniform  Negotiable  In- 
struments Law,  it  is  not  error  to  admit 
the  entire  Negotiable  Instruments  Law 
of  such  state,  in  spite  of  the  rule  that 
only  the  applicable  statutes  of  a  foreign 
state  should  be  admitted.  Davis  v.  Mc- 
Coll  (Mo.  App.)  184  S.  W.  920. 

In  action  based  on  laws  of  state  of 
Kansas,  permitting  one  of  plaintiff's  at- 
torneys, acquainted  with  laws  of  Kansas 
to  testify  as  to  what  law  was  in  that 
jurisdiction,  held  not  error.  Church  v. 
Central  Coal  &  Coke  Co.  (Mo.  App.) 
195  iS.  W.  573. 

It  is  to  be  presumed  that  Work- 
men's Comi)ensation  Act  of  New  Jersey  • 
(P.  L.  1911,  p.  134,  as  amended  by  Act 
N.  J.  April  1,  1913  [P.  L.  p.  302]),  will 
be  given  a  construction  in  jurisdiction 
where  it  was  enacted  to  enable  those 
having  claims  thereunder  to  enforce 
them  as  therein  provided.  Verdicchio 
V.  McNab  &  Harlin  Mfg.  Co.  (Sup.)  164 
N.  Y.  S.  290,  178  App.  Div.  48. 

It  was  not  an  abuse  of  discretion  for 
the  trial  court  to  permit  an  attorney  to 
testify  what  the  law  of  Alaska  was  on  a 
given  subject,  where  he  testified  that  he 
had  practiced  law  there  for  three  years 
and  was  so  practicing  when  the  Code 
went  into  effect  Lipsett  v.  Bettering, 
162  P.  1007,  94  Wash.  629. 

Under  Code  W.  Va.  1913,  c.  13,  §  4 
(sec.  333),  the  Supreme  Court  may  con- 
sult printed  books  purporting  to  contain, 
state,  or  explain  the  general  laws  of 
other  states.  Central  Trust  Co.  of 
Illinois  V.  Hearne  (W.  Va.)  88  S.  E. 
450. 

In  absence  of  evidence  of  law  of  state 
where  contract  of  siile  in  suit  was  made 
and  to  be  performed,  rights  of  parties 
are  to  be  determined  at  common  law. 
Cavanaugh  v.  D.  W.  Banlet  Co.,  118  N. 
E.  650,  229  Mass.  366 ;  Rush  v.  South- 
ern Ry.  Co.,  91  S.  E.  898,  19  Ga.  App. 
521;  Gunn  v.  A.  L.  Wilson  Co.  (Ga. 
App.)  92  S.  E.  721 ;  Woodbury  v.  Unit- 
ed States  Casualty  Co.,  120  N.  E.  8, 
284  111.  227;  Gates  v.  Fauvre  (lud. 
App.)  110  N.  E.  155 ;  Clark  v.  South- 
ern Ry.  Co.  (Ind.  App.)  119  N.  E.  5-^0 ; 
Beard  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Minn.)  158  N.  W.  815;  In  re  Van 
Kleeck  (Sur.)  158  N.  Y.  S.  539,  95  Misc. 
Rep.  40 ;  In  re  Paul's  Estate  (Sur.)  105 
N.  Y.  S.  413 ;  State  v.  Ford  (Or.)  172 
P.  802. 

Nebraska  having  nevet  'been  an  Eng- 
lish possession,  it  cannot  be  presumed 
that  common  law  is  in  force,  but  it  will 
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be  presumed  that  law  is  same  as  the 
statute  and  constructive  law  of  forum. 
That  state  having  been  carved  from 
Louisiana  Territory  and  made  Indian 
country,  laws  of  the  territory  became 
inoperative,  and  cannot  be  presumed  to 
still  be  law  of  Nebraska.  In  action  on 
Nebraska  note,  where  only  five-year 
statute  of  limitations  of  such  state  was 
shown  in  evidence,  and  that  maker  left 
such  state  soon  after  executing  note, 
Rev.  St.  1909,  §  1897,  relating  to  ab- 
sence from  state,  will  be  presumed  to  be 
law  of  Nebraska.  Lillard  v.  lierle; 
(Mo.  App.)  202  S.  W.  1057. 

Common-law  marriage  which  wonld 
exist  in  New  York  must  be  presmned  to 
exist  in  New  Jersey,  which,  being  one 
of  original  states,  is  presumed  to  have 
same  common  law.  Davidson  v.  Ream, 
164  N.  Y.  S.  1037,  178  App.  Div.  362, 
affirming  order  (Sup.)  161  N.  Y.  S.  73, 
97  Misc.  Rep.  89.  There  is  no  presump- 
tion that  any  rules  of  law  of  France, 
Spain,  or  Mexico  were  ever  at  any  time 
in  force  in  the  Oregon  territory.  Wood- 
bury y.  United  States  Casualty  C!o.,  120 
N.  B.  8,  284  IlL  227. 

In  the  absence  of  pleading  and  proot 
the  statute  law  of  another  state  will  be 
presumed  to  be  the  same  as  the  law  of 
the  forum.  Thompson  v.  Thompson 
(Tex.  Civ.  App.)  202  S.  W.  175,  judg- 
ment modified  on  second  motion  for  re- 
hearing, 203  S.  W.  939;  Pabst  t.  Shear- 
er (Cal.)  156  P.  466;  McCormack  v. 
McCormack  (Cal.)  165  P.  930;  In  re 
Pusey's  Estete  (Cal.)  170  P.  846;  Com- 
mercial Nat.  Bank  v.  Sanders  (La.)  71 
So.  891 ;  Stakebake  v.  Union  Pac.  R 
Co.  (Mo.  App.)  185  S.  W.  1166;  But- 
terfield  v.  Ennis,  186  S.  W.  1173,  193 
Mo.  App.  638 ;  St.  Joseph  &  G.  I.  By- 
Co.  V.  Elwood  Grain  Co.,  203  S.  W. 
680,  199  Mo.  App.  432;  Fortein  v.  Del- 
aware, L.  &  W.  R.  Co.,  100  A.  194: 
Taber  v.  Talcott  (R.  I.)  101  A.  2: 
Western  Union  telegraph  Co.  v.  Bailey 
(Tex.  Civ.  App.)  184  S.  W.  519:  Givens 
V.  Givens  (CTex.  Civ.  App.)  195  S.  W. 
877 ;  *  Kinney  v.  Tri-State  Telephone 
Co.  (Tex.  av.  App.)  201  S.  W.  1180: 
Dempster  Mill  Mfg.  Co.  v.  Humphries 
(Tex.  Civ.  App.)  202  S.  W.  981;  Ham- 
ley  V.  Till,  156  N.  W.  968, 162  Wis.  533. 
But  there  is  no  presumption  that  stat- 
utory law  of  sister  state  is  same  as 
that  of  forum.  Farmers*  State  Bank 
of  Rockwell,  Iowa,  v.  Walch,  158  N.  W. 
2.'>3,  133  Minn.  230.  It  was  held  in 
Minnesota  that  in  absence  of  proof,  it 
will  be  presumed  that  common  law  of 
sister  state  is  same  as  that  of  forum. 
Farmers*  State  Bank  of  Rockwell,  Iowa. 
V.  Walch,  158  N.  W.  253, 133  Minn.  230; 
Beard  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
158  N.  W.  815,  134  Minn.  162,  L.  R.  A. 
1916F,  866.  And  in  Kansas  it  was  held 
that  in  action  to  recover  price  of  liQuor 
sold  to  defendant,  and  sums  collected 
by  defendant  from  third  persons,  it  will 
not  be  presumed  that  sale  of  liquors  is 
forbidden  by  laws  of  Missouri  Danci- 
ger  V.  Cooley,  157  P.  453,  98  Kan.  3S, 
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reheariiig  denied  158  P.  1119»  98  Kan. 
484. 

Judicial  notice  is  not  taken  of  the 
laws  of  another  state.  United  States 
Cast  Iron  Pipe  &  Foundry  Ca.  v. 
Henry  Vogt  Mach.  Co.  (Ky.)  206  S.  W. 
806 ;  Semple  School  for  Girls  v.  Yield- 
ing (Ala.  App.)  80  So.  158;  Gates  v. 
Fauvre  (Ind.  App.)  li9  N.  E.  155; 
Swan  V.  Gregory  (Mich.)  161  N.  W. 
933 ;  Schroeder  v.  Edwards,  184  S.  W. 
108,  267  Mo.  459 ;  Otto  v.  Pryor  (Mo. 
App.)  193  S.  W.  28 ;  La  Duke  v.  Dex- 
ter (Mo.  App.)  202  S.  W.  254;  Farm- 
ers' State  Bank  of  Rockwell,  Iowa.  v. 
Walch,  158  N.  W.  253,  133  Minn.  230; 
Hanna  v.  Lichtenhein,  169  N.  Y.  S,  589, 
182  App.  Div.  94;  Van  Natta  v.  Van 
Natta  (Tex.  Civ.  App.)  200  S.  W.  907 ; 
Hamley  v.  Till,  150  N.  W.  968,  162 
Wis.  533.  But  in  West  Virginia,  un- 
der Code  W.  Va.  1913,  c.  13,  .§  4  (sec. 
333),  the  Supreme  Court  may  take  judi- 
cial notice  of  the  general  laws  of  other 
states.  Central  Trust  Ck).  of  Illinois 
V.  Hearne  (W.  Va.)  88  S.  E.  450.  It 
judicially  knows  that  a  notary  public 
in  Tennessee  is  authorized  to  administer 
an  oatli,  Appalachian  Marble  Co.  v. 
Masonic  Ttemple  Ass'n  (W.  Va.)  91  S. 
E.  403.  And  courts  of  Missouri  will 
take  judicial  notice  of  statutes  of  Terri- 
tory of  Louisiana  before  state  wa^  carv- 
ed out  of  it,  because  such  were  acts  of 
antecedent  government  of  state.  Lil- 
lard  V.  Lierley  (Mo.  App.)  202  S.  W. 
1057.  And  the  Supreme  Qourt  will  take 
judicial  notice  of  the  laws  of  Illinois  to 
determine  whether  a  municipal  court 
therein  was  a  court  of  record  to  give  it 
jurisdiction  to  enter  judgment  upon  a 
warrant  of  attorney  to  confess  judg- 
ment. Miller  v.  Miller,  156  P.  8,  90 
Wash.  333. 

The  federal  courts  take  judicial  notice 
of  state  legislative  action.  Keystone 
Wood  Co.  V.  Susquehanna  Boom  Co., 
240  F.  296,  153  C.  C.  A.  222,  affirming 
judgment  (D.  C.)  235  F.  800;  Peter- 
borough R.  R.  V.  Boston  &  M.  R.  R., 
239  F.  97,  152  C.  C.  A.  147 ;  Jesson  v. 
Noyes,  245  F.  46,  157  C.  C.  A.  342,  cer- 
tiorari denied  38  S.  Ct.  133,  245  U.  S. 
667,  62  L.  Ed.  538. 

2'/2*  Comity  between  states  in  gen- 
eralw— To  invoke  doctrine  of  comity  be- 
tween states  with  respect  to  contracts, 
it  is  incumbent  on  party  claiming  such 
benefit  to  show  that  his  is  a  foreign 
contract  contemplated  by  the  doctrine. 
Smith  V.  Consolidated  Wagon  &  Ma- 
chine Co.  (Idaho)  163  P.  609. 

Where  an  act  done  is  valid  in  state 
where  the  parties  are,  and  where  per- 
sonal property  to  which  the  act  relates 
is  situated,  it  is  valid  in  courts  of  that 
state,  and  also  by  interstate  comity  in 
the  courts  of  the  other  states.  Halla- 
day  V.  Worthington  (Sup.)  163  N.  Y, 
S.  362,  99  Misc.  Rep.  141. 

Nonresident  counsel  are  permitted  to 
practice  in  the  state,  not  as  matter  of 
right,  but  as  matter  of  permission  and 
privilege  merely.    Youmans  v.   Hanna 


(N.  D.)  160  N.  W.  705,  motion  to 
vacate  order  denying  rehearing  denied 
161  N.  W.  797. 

Courts  of  South  Dakota  will,  under 
principle  of  comity,  recognize  a  chattel 
mortgage,  valid  as  to  third  persons 
where  executed,  where  mortgagor,  with- 
out knowledge  of  mortgagee,  removed 
property  to  this  state,  mortgage  being 
a  nullity  if  it  had  been  made  in  this 
.state,  when  attaching  creditors  had  ac- 
tual knowledge  of  mortgage.  Emerson- 
Brantingham  Implement  Co.  v.  Ainslie, 
161  N.  W.  1001,  38  S.  D.  472. 

II.  JUDICIAL  PROCEEDINGS 

(D)  Mode  and  ffrounda  of  recoffnition 

8.  Recognition  In  general^^FuU  faith 
and  credit  was  denied  a  judgment  of 'a 
Connecticut  court,  adjudging  that  a 
Connecticut  insurance  company  was  en- 
titled to  hold  a  mortuary  fund  collected 
in  advance,  in  order  to  enable  it  to  pay 
losses  promptly,  but  that  any  excess  in 
such  fund  above  the  average  of  the 
four  preceding  quarterly  assessments 
should  be  distributed  to  certificate  hold- 
ers in  diminution  of  assessments  by 
crediting  the  excess  on  account  of  the 
next  succeeding  assessment,  by  ex- 
cluding such  judgment,  and  authorizing 
a  recovery,  if  an  assessment  not  paid 
by  the  certificate  holder  was  excessive, 
though  it  appeared  that,  at  the  end  of 
the  quarter  for  which  the  assessment 
was  levied,  there  was  still  left  of  such 
fund  over  $50,000,  which  the  assess- 
ment would  increase  to  over  $375,(X)0 
or  $75,000  in  excess  of  the  amount  al- 
lowed by  the  judgment,  as  the  judg- 
ment contemplated  a  possible  excess 
and  did  not  limit  the  assessment  to  a 
sum  equal  to  the  difference  between 
$300,000,  and  the  fund  on  hand  after 
doducting  deaths  that  had  occurred 
when  the  assessment  was  levied,  since 
deaths  were  occurring  between  the  time 
of  the  levy,  and  the  time  when  the  as- 
sessment would  be  paid  in.  Hartford 
Life  Ins.  Co.  v.  Barber,  38  S.  Ct.  54, 
62  L.  Ed.  208. 

In  the  absence  of  allegation  of  fraud, 
a  foreign  judgment  *  sued  upon  within 
the  state  is  entitled  to  full  faith  and 
credit.  Degge  v.  Baxter  (Colo.)  169  P. 
580. 

8a.  Comity  in  generalw^Recognition 
of  validity  and  effect  of  judgment  of 
foreign  court  is  not  absolute  legal  right, 
but  rests  upon  comity;  and  the  courts 
will  generally  through  comity  recognize 
validity  of  foreign  judgment  when  court 
rendering  it  had  jurisdiction  of  sub- 
ject-matter and  of  person.  Grey  v.  In- 
dependent Order  of  Foresters  (Mo. 
App.)  196  S.  W.  779. 

Court  of  Kansas,  in  divorce  suit,  was 
not  authorized  to  ignore  prior  jurisdic- 
tion over  child  of  marriage  asserted  and 
acted  upon  by  juvenile  division  of  cir- 
cuit court  of  Missouri,  though  child 
had  from  necessity  been  temporarily 
taken  into  Kansas  by  its  mother.    State 
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ex  rel.  Coffield  v.  Buckner,  200  S.  W. 
94,  198  Mo.  App.  230. 

While  courts  may  refuse  to  exercise 
jurisdiction  of  an  action  to  cancel  con- 
tracts concerning  land  in  another  state 
on  the  ground  of  comity,  their  action  in 
so  doing  amounts  to  no  more  than  a 
matter  of  discretion.  Smith  v.  Fletcher 
(Wash.)  173  P.  19,  rehearing  denied 
Id.  G36. 

8b.  Stay  of  proceedings.— As  between 
state  and  federal  courts,  see  note  146, 
under  Const,  art.  3,  §  1,  ante. 

Plea  praying  an  alternative  stay  of 
action  by  assignee*  until  determination 
of  appeal  from  an  adverse  judgment  in 
garnishment  proceedings  brought  by 
creditor  of  assignor  in  foreign  state 
should  be  granted.  A.  J.  Case  &  Co. 
V.' Illinois  Cent.  R.  Co.  (Iowa)  166  N. 
W.  4G5. 

^Deffndant,  in  an  action  at  law,  plead- 
ing recovery,  pending  it,  on  the  same 
cause  of  action  in  another  state,  and 
payment  of  judgment,  is  not  entitled  to 
affirmative  judgment,  but  only  to  per- 
manent stay  of  prosecution,  or  discon- 
tinuance by  consent.  General  Dehydra- 
tor  Co.  V.  F.  W.  Bussing  Co.  (Sup.) 
163  N.  Y.  S.  283,  176  App.  Div.  503. 

Where  application  to  revoke  letters  of 
administration  hinges  upon  domicile  of 
deceased  and  petitioner,  which  issues 
are  pending  in  a  prior  proceeding  before 
the  court  of  another  state  upon  evi- 
dence submitted  by  both  parties,  the 
Surrogate's  Court  will  suspend  the 
hearing  until  proof  of  the  decision  of 
such  other  court  shall  be  presented. 
In  re  Reed's  Estate  (Sur.)  168  N.  Y. 
S.  735. 

Where  the  wife  sued  in  Washington 
for  separate  maintenance,  and  alter 
appeal  in  such  suit  showing  was  made 
that  she  had  begun  suit  for  divorce  in 
California,  in  which  state  husband  and 
wife  resided,  and  the  husband's  prop- 
erty was  located,  the  suit  in  Washing- 
ton would  be  stayed  pending  determina- 
tion of  the  California  suit.  Kelley  v. 
Bausman,  168  P.  181,  98  Wash.  686. 

Attachment  proceeding  with  garnish- 
ment sued  out  of  court  of  general  ju- 
risdiction in  another  state  against  debt- 
or, whose  assignee  begins  action  in 
West  Virginia  to  recover  debt,  raises 
question  of  priority,  to  be  adjudicated 
by  foreign  court,  pending  which  prose- 
cution of  assignee's  action  will  be  post- 
poned. Wham  V.  Hope  Natural  Gas  Co, 
(W.  Va.)  94  S.  E.  365. 

While  pendency  of  foreign  attach- 
ment, attended  by  garnishment,  will 
not  abate  action  in  another  state  sub- 
sequently brought  for  same  debt,  it 
will,  if  properly  pleaded,  effect  stay  or 
postponement  of  trial  of  second  pro- 
ceeding to  await  determination  of  for- 
eign attachment.    Id. 

8o.  Injunction^— When  both  parties 
to  an  action  in  a  sister  state  are  domi- 
ciled in  another,  the  courts  of  equity  of 
the  latter  may  act  in  personam  and  en- 
join parties  from  proceeding  further  in 
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such  suit,  though  such  power  is  not  ex- 
ercised capriciously  nor  merely  to  com- 
pel litigants  to  use  courts  in  their  own 
state,  nor  even  because  complalDant 
has  good  reason  to  api)rehend  a  less  fa- 
vorable result  for  himself  in  a  foreign 
court.  It  is  necessary  to  show  that 
the  purpose  or  necessary  effect  of  such 
action  is  to  obtain  an  unconscionable 
advantage  to  which  plaintiff  therein 
would  not  be  entitled  in  domicile  of 
parties.  McDaniel  y.  Alford  (Ga.)  97 
S.  E.  673. 

A  court  of  equity  will  not  restrain 
the  prosecution  of  a  suit  in  a  foreip 
jurisdiction  unless  a  clear  equity  is 
presented  requiring  the  interposition  of 
the  court  to  prevent  a  manifest  wrong 
and  injustice.  Where,  from  the  facts 
set  out  in  a  petition  for  an  injunction 
order  restraining  the  defendants  in  a 
suit  in  t-his  state  from  prosecuting  a 
suit  concerning  the  same  subject-matter 
in  a  foreign  state,  it  does  not  appear 
that  the  petitioner  will  be  denied  any 
relief  for  equitable  rights  he  might  other 
wise  obtain  in  this  state,  or  that  the 
parties  sought  to  be  restrained  seek  the 
denial  of  any  such  right  or  the*  evasion 
of  the  laws  of  this  state,  or  what  will 
work  a  fraud  or  oppression  upon  the 
petitioner,  an  injunction  will  be  denied 
Defendants  in  a  suit  in  this  state  will 
not  be  enjoined  from  seeking  relief  by 
suit  in  a  foreign  state,  which  they  are 
entitled  to  as  matter  of  right,  concern- 
ing the  same  subject-matter  of  litiga- 
tion as  is  involved  in  the  suit  in  this 
state  and  which  cannot  be  obtained 
here  by  them,  merely  because  of  the 
added  expense  of  litigating  the  same 
qu«».sti<ms  in  issue  in  both  suits.  In 
a  suit  by  the  trustee  of  an  estate  creat- 
ed by  will,  seeking  a  construction  of 
the  will  and  the  court's  directions  con- 
cerning the  trust  fund  and  the  settle- 
ment of  the  tnistee's  accounts,  an  order 
restraining  parties  defendant  from  pros- 
ecuting a  suit  in  a  foreign  court  with- 
in whose  jurisdiction  the  property  vas 
situated,  seeking  the  removal  of  the 
trustee,  an  accounting,  and  the  parti- 
tion of  the  property,  held  improperly 
granted  on  the  mere  ground  that  the 
prosecution  of  both  suits  would  involve 
the  litigation  of  the  same  matters  and 
entail  unnecessary  expense.  Cather- 
wood  v.  Ilokanson,  201  III,  App.  46-. 

In  proceedings  in  equity  to  dettf- 
mine  the  rights  of  parties  in  certain 
real  and  personal  property,  where  the 
court  had  jurisdiction  of  the  propertJ* 
rights  claimed  in  the  proceeding,  a  pe^' 
tion  by  one  of  the  parties  thereto  to  re- 
strain other  parties  from  litigating  the 
same  questions  in  the  courts  of  another 
state  is  maintainable  where  the  domP*" 
tic  court  obtained  jurisdiction  of  the 
parties  and  property  prior  to  that  ^ 
the  foreign  court.  Wallace  v.  Mcldabl. 
202  111.  App.  97. 

The  courts  of  one  state  have  the 
power,  upon  proper  cause  shown.  t° 
enjoin    a    citizen    thereof    from  prose- 


Faith  aaid  Credit) 


CONSJITUTION 


Art.  4,  §  1 


outing  a  law  action  against  another  cit- 
izen thereof  in  the  courts  of  another 
state.  Kecd's  Adm'x  v.  Illinois  Cent. 
R.  Co.  (Ky.)  206  S.  W.  794. 

The  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  1916,  §§  8(157-8665), 
limiting  the  venue  of  actions  thereun- 
der, does  not  take  away  the  right  of 
one  state  to  eujoin  a  citizen  thereof 
from  prosecuting  an  action  against  an- 
other citizen  thereof  in  the  courts  of 
another  state.    Id., 

A  railroad  company  doing  business  in 
the  state  must  become  a  citizen  of  the 
state,  under  Ky.  St.  §  841,  and  is  with- 
in the  rule  that  a  citizen  of  the  state 
may  be  enjoined  from  suing  another 
citizen  in  the  courts  of  another  state. 
Id. 

The  only  situation  justifying  court  of 
one  state  in  enjoining  prosecution  of 
case  pending  in  a  sister  state  is  one 
wherein  equitable  considerations  are 
compelling,  and  the  aggrieved  party, 
through  poverty,  cannot  present  his 
(Kjuities  to  the  foreign  court.  Where 
boom  company,  a  consolidation  of  a 
Michigan  and  a  Wisconsin  corporation, 
sued  in  Wisconsin  for  services,  and 
counterclaim  was  interposed  for  exces- 
sive charges  paid,  which  was  barred  in 
Wisconsin,  defendant  could  not  have  in- 
junction restraining  the  Wisconsin  suit, 
in  order  to  compel  suit  in  Michigan, 
where  his  counterclaim  was  not  barred, 
notwithstanding  defendant's  alleged  ig- 
norance of  maximum  statutory  booming 
charge,  which  was  less  than  charges 
liaid.  Defendant,  in  effect,  began  a  new 
suit  in  Wisconsin  by  his  counterclaim. 
J.  W.  Wells  Lumber  Co.  v.  Mpnominoe 
Uiver  Boom  Co.  (Mich.)  108  N.  W.  1011. 

The  courts  of  another  state  may  on 
equitable  grounds  enjoin  its  citizens 
from  proceeding  in  Minnesota  courts  to 
enforce  a  cause  of  action  given  by  the 
statute  of  the  foreign  state,  without 
violating  the  full  faith  and  credit  clause 
of  the  United  States  Constitution. 
State  v.  District  Court,  Hennepin 
County  (Minn.)  168  N.  W.  589. 

8d.  Suits  against  foreign  corpora- 
tionsw— Local  court  held  to  have  juris- 
diction to  appoint  a  receiver  for  for- 
eign corporation  to  conserve  its  assets 
and  discharge  its  liabilities,  though  no 
receiver  had  been  appointed  in  the 
state  of  its  domicile;  jurisdiction  of 
the  local  court  not  depending  on  the 
domiciliary  judgment  and  full  faith  and 
credit  clause  of  federal  Constitution. 
Lowe  V.  R.  P.  K.  Pressed  Metal  Co., 
99  A.  1,  91  Conn.  91. 

(Bf)  The  pronaion  and  its  effect  in  gen- 
eral 

9.  Effect  in  general.— In  an  action  on 
a  foreign  judgment,  held,  that  the  full 
faith  and  credit  clause  of  the  federal 
Constitution  does  not  compel  a  state 
to  give  its  courts  jurisdiction  against 
its  will.  Kenney  v.  Supreme  Lodge  of 
the  World,  Loyal  Order  of  Moose  (111.) 
I'JO  N.  E.  6;il. 


Courts  should  not  determine  what 
part  of  judgment  of  court  of  another 
state  should  be  effective  and  what  part 
not,  as,  if  such  judgment  is  regular  on 
face  of  record.  Const.  U.  S.  art.  4,  §  1, 
requires  it  to  be  given  full  faith  and 
credit,  which  means  to  give  enect  to 
all  its  terms.  Gundlach  v.  Park  (Minn.) 
167  N.  W.  302,  affirming  judgment  on 
reargument  165  N.  W.  969. 

The  full  faith  and  credit  clause  of  the 
federal  Constitution  and  the  due  pro- 
cess clause  are  harmonious,  and  because 
one  may  be  applicable  to  prevent  en- 
forcement of  a  void  judgment  affords 
no  ground  for  denying  the  efficacy  of 
the  other,  in  order  to  permit  a  void 
judgment  to  be  entered.  Uodfjens  v.  Co- 
lumbia Trust  Co.  (Sup.)  173  N.  Y.  S. 
304. 

9a.  Waiver  and  estoppel,  and  persons 
entitled  to  impeach  or  uphold  Judgment. 

— Provision  of  federal  Constitution  that 
full  faith  and  credit  shall  be  given  in 
each  state  to  judicial  proceedings  of 
every  other  state  may,  where  validity 
of  judgment  of  foreign  state  is  drkwn 
into  question,  be  waived.  A.  J.  Case  & 
Co.  V.  Illinois  Cent.  R.  Co.  (Iowa)  166 
N.  W.  465. 

Where  wife  connived  at  husband's 
procurement  of  divorce  in  jurisdiction 
other  than  Massachusetts,  which  divorce 
is  not  declared  void  in  Massachusetts, 
and  subsequently  invoked  voluntarily  ju- 
risdiction of  courts  of  another  state,  so 
that  two  decrees  were  entered,  in  effect 
declaring  the  divorce  valid,  such  wife, 
in  proceedings  for  allowance  as  widow, 
cannot  question* jurisdiction  of  foreign 
court  to  enter  judgment  of  divorce  bar- 
ring rights  as  spouse.  Chapman  v. 
Chapman,  113  N.  E.  359,  224  Mass.  427. 

There  can  be  no  recovery  on  behalf 
of  a  minor  son  on  a  foreign  divorce  de- 
cree requiring  the  husband  to  pay  the 
wife  a  monthly  sum  for  the  support  of 
her  and  her  son,  where  the  wife  had  re- 
leased such  liability,  though  the  release 
was  not  binding  on  the  son.  Levy  v. 
Dockendorff,  163  N.  Y.  S.  435,  177  App. 
Div.  249. 

The  public  4)olicy  of  this  state  to  not 
recognize  a  divorce  decree  of  a  sister 
state  obtained  upon  constructive  serv- 
ice will  not  be  invoked  to  annul  a  mar- 
riage for  benefit  of  one  who  aided  the 
wife  in  obtaining  a  divorce  in  another 
state  and  subsequently  married  her. 
Kaufman  v.  Kaufman,  163  N.  Y.  S.  566, 
177  App.  Div.  162,  affirming  judgment 
(Sup.)  160  N.  Y.  S.  19. 

Where,  after  a  New  York  court  had, 
on  bill  of  interpleader  by  a  benefit  as- 
sociation, awarded  a  fund  collected  for 
payment  to  the  beneficiaries,  the  failure 
of  the  association  to  appeal  to  the  fed- 
eral Supreme  Court  from  a  judgment 
of  a  court  of  another  state  in  favor  of 
a  claimant  who  was  served  in  the  ac- 
tion in  New  York  by  publication,  does 
not  preclude  the  association,  in  a  pro- 
ceeding on  the  foreign  judgment,  from 
relying  in  New  York  on  the  conclusive- 

(2541) 


Art.  4,  §  1 


CONSTITUTION. 


(Faitk  fljid  Credit 


ness  of  the  judgment  of  the  domestic 
court.  Hanna  v.  Stedman  (Sup.)  173  N. 
Y.  S.  223. 

In  such  a  case  the  lack  of  knowledge 
of  the  second  wife  as  to  the  legal  ef- 
fect of  the  divorce  in  Pennsylvania,  and 
the  belief  of  the  husband  that  the  de- 
cree was  effective  in  Pennsylvania,  will 
not  estop  the  heirs  of  the  deceased 
husband  from  questioning  the  foreign 
divorce  and  the  subsequent  marriage 
with  the  second  wife.  The  recognition 
by  the  deceased  of  the  second  wife  as 
a  wife  did  not  invest  her  with  a  legal 
interest  in  his  estate  until  it  was  made 
to  appear  that  he  was  legally  divorced 
from  his  first  wife.  In  re  Grossman's 
Estate,  67  Pa.  Super.  Ct.  367. 

Husband  had  no  such  interest  in  for- 
«eign  decree  annulling  wife's  former 
marriage  as  entitled  him  to  impeach  it 
for  fraud  of  wife  and  her  mother  in 
procuring  it  by  falsely  stating  the  wife's 
age.  Deyette  v.  Deyette  (Vt.)  104  A. 
232. 

9b.  Pleading  and  proof.— Decision  by 
courts  of  state  under  whose  laws  fra- 
ternal benefit  society  was  organized, 
construing  statute  regulating  such  so- 
ciety which  is  not  pleaded  and  proved  as 
a  fact,  is  only  persuasive  and  not  bind- 
ing as  construction  of  statute.  Bush  v. 
Modern  Woodmen  of  America  (Iowa) 
162  N.  W.  59,  denying  rehearing  152 
N.  W.  31. 

Decisions  of  courts  of  other  states 
must  be  pleaded  and  proved.  lillard 
V.  Lierley  (Mo.  App.)  202  S.  W.  1057. 

9c.  Objections  and  review.— The 
claim  that  a  state  court  denied  a  judg- 
ment of  a  sister  state  the  credit  to 
which  it  was  entitled  under  Const,  art. 
4,  §  1,  and  Rev.  St.  §  905  (Comp.  St. 
1916,  §  1519),  held  not  to  serve  as  ba- 
sis for  writ  of  error  to  state  court, 
where  the  effect  of  the  judgment  in  the 
courts  of  the  state  where  rendered  was 
not  raised  below.  Gasquet  v.  Lapeyre, 
37  S.  Ct.  165,  242  U.  S.  367,  61  L.  Ed. 
367,  dismissing  writ  of  error  Interdic- 
tion of  Gasquet,  68  So.  89,  136  La.  957. 

Where  the  effect  of  a  foreign  judg- 
ment upon  the  pending  litigation  is  gen- 
erally stated,  the  answer  is  sufficient 
against  an  objection  first  raised  at  the 
trial.  Barber  v.  Hartford  Life  Ins.  Co. 
(Mo.)  187  S.  W.  867,  874. 

(F)  Adjudications  and  proceedings  eiv- 
titled  to  faith  and  credit 

10.  Adjudications  In  general.— In  an 

Arkansas  suit,  where  defendants*  coun- 
sel failed  to  appear  at  trial  and  plain- 
tiff waived  jury  trial  as  autliorized  by 
Kirby's  Dig.  Ark.  §  6212,  held,  that  an 
order  by  the  court  that  plaintiff  should 
recover  a  fixed  sum  of  money  was  a  final 
judgment,  authorizing  action  thereon  in 
another  state.  Lucas  v.  Vulcan  Iron 
Works  (D.  C.)  233  F.  823. 

A  judgrraent  in  another  state  for  the 
same  cause  of  action  may  be  pleaded  in 
bar,  and  a  final  decree  in  chancery  has 
the  same  force  and  effect  respecting  an- 
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other  bill  filed  by  the  same  complainant 
against  the  same  defendant  for  the 
«ame  subject-matter.  Sill  v.  Kentucky 
Coal  &  Timber  Development  Co,  (Del 
Ch.)  97  A.  617. 

Where  creditors  of  Mississippi  bank 
in  receivership  In  Mississippi  chancery 
court  were  only  demanding  that  receiv- 
ers' sale  of  bank's  Louisiana  property  i)e 
annulled,  because  of  their  interest  in 
the  proceeds  of  another  sale,  their  con- 
tention that  sale  violated  Louisiana  law 
because  not  offered  at  public  auction, 
was  without  merit,  as  any  such  error 
affected  only  the  proceeds,  and  not  the 
title,  and  a  Louisiana  district  court 
could  not  annul  chancery  court's  order  to 
sell  or  its  decree  confirming  sale.  Put- 
nam &  Norman  v.  0>nner  (La.)  80  So. 
.265. 

A  writ  of  mandamus  to  compel  a  dis- 
trict court  to  proceed  with  an  action  for 
wrongful  death  under  a  Nebraska  stat- 
ute will  not  be  refused,  notwithstanding 
the  courts  of  Nebraska  have  enjoined 
its  prosecution ;  the  injunction  not  op- 
erating on  the  tribunal,  but  upon  the 
parties  to  the  suit.  State  v.  District 
Court,  Hennepin  County  (Minn.)  168  N. 
W.  589. 

So  long  as  an  injunction  remains  in 
force  iteued  by  a  court  of  another  state 
against  a  citizen  thereof,  forbidding  him 
to  sue  in  other  states,  he  will  not  he 
permitted  to  sue  in  the  courts  in  Missis- 
sippi. Fisher  V.  Pacific  Mut  life  Ins. 
Co.  (Miss.)  72  So.  846. 

Receiver  of  dredge  company  appoipt- 
ed  by  Indiana  circuit  court  can  come  in- 
to Missouri  and  complete  contract  at 
own  expense,  deriving  profits  for  benefit 
of  creditor  at  whose  instance  he  was 
appointed,  so  long  as  no  rights  of  Mis- 
souri citizens  are  infringed.  Wilkin- 
son V.  Harding  Dredge  Co.  (Mo.  App) 
186  S.  W.  743 ;  Alsop  v.  Wilkinson,  Id. 
745, 

Courts  of  one  state  must  give  fri^J 
faith  and  credit  to  final  judgments  of 
courts  of  other  states ;  but  a  judgment 
is  not  final  in  that  sense  so  long  ^ 
courts  of  state  rendering  the  judgnient 
have  jurisdiction  under  their  practice 
to  vacate  or  modify  it  Janous  v.  ^ 
lumbus  State  Bank  (Neb.)  164  N.  ^• 
1053,  modifying  judgment  on  motioi^ 
to  amend  judgment  163  N.  W.  327. 

Judgment  between  same  parties  ^ 
same  subject-matter  in  New  Jerseyi  *J 
appeal  from  which  was  dismissed  tbouf'^ 
on  a  technicality,  was  res  judicata  ij 
New  York,  and  the  courts  of  New  YorK 
could  not  determine  the  ground  of  the 
judgment  in  New  Jersey,  nor  what  the 
issues  were  nor  the  evidence.  ^.^  ^1* 
man  v.  lasillo  (Sup.)  171  N.  Y.  S.  '»• 

Where  the  cqurt  of  a  foreign  corpo^?* 
tion's  domicile,  in  which  receivership 
proceedings  were  had,  directed  ^^^^..JT 
ceiver  to  enforce  shareholders'  liahiw^ 
a  subscriber  was  liable,  though  s  ^", 
scription  was  not  due  until  ^^^^' 
McNelus  V.  Stillman,  158  N.  Y.  S.  4^' 
172  App.  Div.  ?07. 
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II.  Pendenoy  of  prooeediags  and 
proceedings  prior  or  subsequent  to 
Judgmontw— Rule  that,  where  party  be- 
gins two  suits  on  same  cause  of  action 
within  same  jurisdiction^  pendency  of 
first  may  be  pleaded  in  abatement  of  lat- 
ter, does  not  apply  to  suits  brought  in 
different  jurisdictions  upon  same  cause 
of  action.  Illinois  Life  Ins.  Co.  y.  Pren- 
tiss. 115  N.  B.  654,  277  lU.  383. 

Where  the  superior  court  of  Cook 
county,  111.,  first  obtained  jurisdiction 
of  trustees  in  a  partition  suit,  the  cir- 
cuit court  of  Walworth  county,  Wis., 
obtained  no  jurisdiction  as  against  it  by 
reason  of  the  trustees'  proceedings  in 
that  court.  Meldahl  v.  West,  117  N.  B. 
593,  280  111.  421. 

Defense  that  defendant  has  been 
summoned  as  trustee  in  foreign  tribunal 
is  available  only  so  long  as  defendant  is 
subject  to  possible  double  liability,  it 
being  sufficient  answer  if,  at  trial,  de- 
fendant is  no  longer  under  peril  because 
of  the  trustee  process.  Neszery  v. 
Beard.  112  N.  E.  1012,  224  Mass.  305. 

Judgment  of  probate  court  of  Massa- 
chusetts holding  will  invalid  because 
not  executed  In  accordance  with  laws  of 
that  state  held  not  binding  on  probate 
court  of  Minnesota ;  the  Massachusetts 
decree  being  subsequent  to  the  one  en- 
tered in  Minnesota.  In  re  Griggs'  Es- 
tate (Minn.)  160  N.  W.  1018. 

Mere  procedure  resulting  in  a  judg- 
ment, or  in  the  modification  thereof,  is 
not  protected  by  the  full  faith  and  cred- 
it clause.  Geary  v.  Geary  (Neb.)  167 
N.  W.  778. 

That  a  foreign  corporation  was  in  the 
hands  of  a  receiver,  appointed  by  the 
courts  of  its  domicile,  will  not  defea^ 
on  grounds  of  comity,  attachment,  un- 
der Code  Civ.  Proc.  N.  Y.  §  646,  in 
court  of  forum,  on  unpaid  stock  sub- 
scriptions. McNelus  v.  Stillman,  158 
N.  Y.  S.  428,  172  App.  Div.  307. 

The  rule  that,  between  courts  of  the 
same  sovereignty  and  concurrent  juris- 
diction, the  court  which  first  acquires 
jurisdiction  of  the  controversy  or  of  the 
res  should  be  suflfered  by  every  other 
court  to  decide  every  question  within 
the  pending  cause,  etc.,  while  possibly 
based  on  comity,  is  applicable  to  courts 
of  concurrent  jurisdiction  created  by  dif- 
ferent sovereignties.  Hanna  v.  Sted- 
man  (Sup.)  173  N.  Y.  S.  223. 

A  warrant  of  arrest,  issued  by  a  state 
court,  is  ineffective  beyond  the  bounda- 
ries of  the  .state.  Carpenter  v.  Lord, 
171  P.  577,  88  Or.  128,  L.  R.  A.  191SD, 
674. 

An  interlocutory  order  pending  foreign 
divorce  suit  concerning  temporary  cus- 
tody of  the  child  is  abolished  by  volun- 
tary dismissal  of  the  suit,  and  cannot 
be  res  ad  judicata,  since  it  was  never  a 
final  decree.  Kenner  v.  Kenner,  201 
S.  W.  779,  139  Tenn.  211,  rehearing  de- 
nied 202  S.  W.  723,  139  Tenn.  700. 

Pendency  of  a  suit  for  partition  in 
courts  of  state  where  land  is  situated, 


etc.,  will  not  estop  grantor  from  suing 
in  state  where  de^  was  made  and  par- 
ties reside,  to  obtain  reconveyance  up- 
on ground  of  fraud  and  deceit,  unless 
such  question  was  actually  raised  in 
partition  suit.  Woodcock  v.  Barrick 
(W.  Va.)  91  S.  E.  396. 

I4w  J  udgments  by  confession^— Wheth- 
er judgment  confessed  under  warrant 
of  attorney  was  void  because  of  some 
defect  in  warrant,  and  whether  same 
may  be  collaterally  attacked  for  fraud 
at  time  instrument  was  signed,  depends 
upon  law  of  state  whe^e  it  was  entered. 
Cohn,  Baer  &  Herman  v.  Bromberg 
(Iowa)  170  N.  W.  47a 

A  judgment,  entered  upon  a  note 
containing  a  warrant  of  attorney  to  con- 
fess judgment  without  personal  serv- 
ice of  the  maker,  is  a  judgment  within 
the  full  fhith  and  credit  clause.  Miller 
v.  MiUer,  156  P.  8,  90  Wash.  333. 

Under  full  faith  and  credit  clause  of 
federal  Constitution,  judgments  render- 
ed in  another  state,  upon  confession 
under  warrant  of  attorney,  are  valid 
in  Washington,  when  rendered  in  strict 
conformity  with  the  power  and  in  the 
state  where  the  debtor  resided  when 
the  warrant  was  executed.  Cowen  v. 
Culp,  166  P.  789,  07  Wash.  480. 

15.  Judgments  in  rem.— -The  ascer- 
tainment by  a  court  of  competent  ju- 
risdiction of  fact  and  place  of  domicile 
of  a  decedent  in  a  proceeding  in  rem 
will  not  conclusively  bind  courts  of 
another  sovereign  jurisdiction  as  to  fact 
and  place  of  domicile  of  decedent. 
Frederick  v.  Wilboume  (Ala.)  73  So. 
442. 

Modem  adjudications  of  foreign 
courts  proceeding  in  rem,  unlike  ad- 
judications in  personam,  are  an  unusual 
authority  everywhere  in  courts  of  like 
character.  In  re  Zimmerman's  Will 
(Sur.)    172   N.   Y.    S.    80. 

The  administration  of  an  estate  is  a 
proceeding  "in  rem"  and  is  binding  up- 
on all  parties  when  notice  of  the  pro- 
ceedings is  given  as  required  by  law 
of  state  in  which  proceedings  are  had, 
but  is  binding  only  as  to  matters  and 
things  brought  before  the  court  and 
essentially  within  its  jurisdiction.  Vann 
V.  Calcasieu  Trust  &.  Savings  Bank 
(Tex.  Civ.  App.)  204  S.  W.  1062. 

16.  Special,  ilmited,  or  Inferior  Ju- 
risdiction—Courts of  limited  or  Inferlof* 
Jurisdlotion.— A  foreign  judgment  based 
upon  an  award  under  the  Illinois  Work- 
men's Compensation  Act  of  the  foreign 
state  is  entitled  to  the  same  faith  and 
credit  as  if  it  were  a  judgment  in  the 
ordinary  common-law  action,  and  should 
not  be  reversed  because  of  the  unusual- 
ness  of  the  proceeding.  Drtina  v. 
Charles  Tea  Co.,  204  HI.  App.  183, 
judgment  affirmed  118  N.  E.  69,  281 
HI.  259. 

In  seeking  recovery  on  the  judgment 
of  a  court  of  limited  jurisdiction  of  an- 
other state,  where  the  creation  of  the 
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court,  and  the  fact  that  it  rendered  the 
,  judgment  with  jurisdiction  of  the  per- 
son is  proved,  it  is  on  the  same  plane 
as  if  rendered  by  a  court  of  general 
jurisdiction.  Wallace  v.  Schneider 
(Tex.  Civ.  App.)  185  S.  W.  333. 

18.  —  Probate  courts.— In  view  of 
Civ.  Code  La.  arts.  420,  421,  one  in- 
terdicted by  Louisiana  state  court,  hav- 
ing removed  to  Tennessee  and  there 
being  adjudged  competent,  cannot,  by 
bill  in  federal  court,  compel  Louisiana 
executor  of  estate  in  which  he  was  in- 
terested to  account  for  Tennessee  judg- 
ment, despite  full  faith  and  credit 
clause.  Gasquet  v,  Fenner,  38  S.  Ct. 
416,  247  U.  S.  16,  62  L.  Ed.  956,  af- 
firming decree  OD.  C.)  235  F.  997. 

One  adjudged  incompetent  in  Louisi- 
ana against  whom  an  interdiction  was 
rendered  held,  under  Civ.  Code  La., 
arts.  420,  421,  not  entitled  to  relief  in 
Louisiana  as  a  person  compos  mentis, 
though  he  subsequently  acquire/1  a  dom- 
icile in  Tennessee  and  was  there  ad- 
judged sane;  full  faith  and  credit 
clause  of  federal  Constitution  not  giv- 
ing Tennessee  judgment  extraterritorial 
effect.  Gasquet  v.  Fenner  (X).  C.)  235 
F.  991. 

Tbe*probate  of  a  will  in  common  form 
under  Civ.  Code  Ga.  1910,  §  3855,  held 
not  a  judgment  entitled  to  full  faith 
and  credit  in  courts  of  other  states. 
Frederick  v.  Wilbourne  (Ala.)  73  So. 
442. 

Except  as  provided  by  Code  Ala.  1907, 
§  6191,  allowing  probate  of  a  will  of  a 
nonresident  testator,  state  of  Alabama 
has  not  surrendered  its  exclusive  au- 
thority to  determine  existence  of  w^ill 
or  no  will  to  govern  devise  of  real  es- 
tate situate  within  its  borders.    Id. 

Where  testator,  who  was  domiciled 
and  died  in  Georgia,  had  property  in 
Alabama,  a  decree  of  court  of  county 
where  his  property  was  situated  ad- 
mitting his  will  to  probate,  was  not 
affected  by  action  of  courts  of  state  of 
Georgia  in  admitting  to  probate  an- 
other will  in  a  proceeding  commenced 
after  the  Alabama  proceeding,  and  the 
attempted  ancillary  probate  of  the 
Georgia  instrument  was  void.    Id. 

Where  the  Alabama  court  bad  juris- 
diction to  probate  a  will  disposing  of 
property  within  county,  refusal  of 
courts  of  Georgia  to  recognize  its  de- 
cree upon  petition  for  an  appeal  by  a 
caveator  would  not  estop  the  caveator 
to  assert  his  rights  under  consequence 
of  Alabama  decree.    Id. 

Whether  a  state  will  give  extraterri- 
torial effect  to  letters  testamentary  or 
of  administration  granted  by  a  court  of 
a  foreign  state  is  mere  matter  of  com- 
ity. Thorburn  v.  Gates  (Sup.)  171  N. 
Y.   S.  5(58. 

Contention  that  courts  of  Utah  are 
precluded  from  construing  a  will  be- 
cause courts  of  California  where  dom- 
iciliary administration  is  had.  may 
place  a  construction  thereon  different 
from    that   given   it;  by    the   courts   of 
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Utah,  is  without  merit.  In  re  Camp- 
bell's Estate  (Utah)  173  P.  688. 

In  view  of  P.  S.  Vt.  If  2713,  2714. 
prohibiting  attack  on  jurisdiction  of 
probate  court  on  ground  of  residence  of 
deceased  or  location  of  his  estate,  ex- 
cept on  appeal  or  where  lack  of  juris- 
dictibn  appears  on  record,  applies  only 
to  proceedings  in  probate  courts  of 
state.  Gilman  v.  Uoosac  Tunnel  &  W. 
R.  Co.  (Vt.)  98  A.  982. 

Where  a  will  had  been  probated  io 
an  orphan's  court  in  Baltimore,  Md.. 
with  ancillary  probate  in  Virginia,  its 
validity  could  not  be  questioned  or  at- 
tacked, as  full  faith  and  credit  must  be 
given  to  the  judgment  of  that  court. 
Smith  V.  Smith's  Ex*r  (Va.)  94  S.  E. 
777. 

1 9 1/2.  Judgments  for  divorce,  sepa- 
ration*  etc.— As  matter  of  comitj'  courts  • 
of  Alabama  will  refuse  to  deal  with 
question  of  future  custody  of  children, 
where  court  of  another  state,  at  instance 
of  their  father,  assumed  jurisdiction, 
children  being  within  that  state,  and 
awarded  custody  to  him  and  he  in  vio- 
lation of  decree  took  them  from  such 
state.  Bums  v.  Shapley  (Ala.  App.)  77 
So.  447. 

'Comity  between  states  renders  di- 
vorce decree  in  sister  state  awarding 
minor  child's  custody  conclusive  in 
other  states,  in  absence  of  changed  con- 
ditions affecting  child's  welfare.  Ex 
parte  Wenman  (Cal.  App.)  105  P.  1024. 

A  New  York  decree  of  divorce  a  men- 
sa  et  thoro  in  favor  of  the  wife  who 
had  deserted  lier  husband  and  left 
the  Connecticut  matrimonial  domicile, 
which  decree,  did  not  affect  the  status 
of  the  parties  and  was  not  final,  was 
entitled  to  no  effect  in  Connecticut  by 
way  of  comity  or  otherwise.  Pettis  v. 
Pettis,  101  A.  13,  91  Conn.  608. 

A  decree  for  alimony  rendered  by  the 
courts  of  a  foreign  state  is  within  the 
application  of  the  full  faith  and  credit 
clause  which  confers  jurisdiction  to  en- 
force such  decree  upon  the  courts  of 
the  states  other  than  that  by  whose 
courts  the  decree  was  rendered,  pro- 
vided the  decree  sought  so  to  be  en- 
forced is  final  and  not  temporary  in  its 
nature.  Paulin  v.  Paulin,  195  HL  App. 
350. 

Since  full  faith  and  credit  must  be 
given  to  the  judicial  proceedings  of 
every  other  state  where  the  court  made 
a  finding  that  deceased  was  granted  a 
divorce  in  Michigan  without  any  finding 
to  overcome  the  presumption  of  regu- 
larity, there  was  no  error  in  further 
finding  that  a  woman  whom  he  fflft|^ 
ried  subsequent  to  such  divorce  was  his 
widow.  Hall  v.  Bauchert  (Ind.  App) 
117  N:  E.  972. 

Where  under  decree  for  alimony  of  ^ 
$100  a  month,  rendered  by  court  of  an- 
other state  right  of  wife  is  vested,  by 
law  of  that  state,  as  to  installniPDl^ 
already  due  and  payable,  such  right  is 
protected  under  full  faith  and  or*^'^ 
clause  of  federal  Constitution.   McCul- 
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lough  V.  McCullough  (Mich.)  168  N.  W. 
929. 

Where  wife  secured  decree  for  ali- 
mony alone  of  $100  a  month  in  Ohio, 
and  husband,  being  domiciled  in  Michi- 
gan, suhsequently  obtained  divorce  there 
Michigan  decree  terminated  Ohio  de- 
cree for  alimony  as  to  installments  fall- 
ing due  after  it.    Id. 

An  Iowa  decree  of  divorce  awarding 
the  custody  of  minor  children  is  not 
effective  in  Nebraska  to  enforce  the  fa- 
ther's continuing  duty  to  support  such 
children  after  they  and  their  parents 
became  residents.  Geary  v.  Geary 
(Neb.)  167  N.  W.  778. 

Under  Rev.  Laws  Nev.  §  216G.  the 
Nevada  courts  cannot  make  a  division 
of  community  property ;  divorce  hav- 
ing been  granted  by  the  courts  of  a 
foreign  state.  Kecnan  v.  Keenan  (Nev.) 
164  P.  351. 

The  rule  of  public  policy  established 
by  the  divorce  act  is  applicable  to  for- 
eign divorces  either  a  vinculo  or  a  men-, 
sa   et    thoro.    Thompson   v.    Thompson 
(N.  J.  Ch.)  103  A.  856. 

A  foreign  decree  of  divorce  granted 
for  a  cause  which  occurred  while  par- 
ties resided  in  New  Jersey,  where  de- 
fendant went  into  another  stfite  in 
order  to  obtain  it,  is  without  force  or 
effect.  Thompson  v.  Thompson  (N.  J. 
Ch.)  103  A.  856. 

Divorce  decree  of  Nevada  District 
Court,  adjudging  plaintiff  wife  entitled 
to  one-half  community  property,  wher- 
ever situate,  though  enforceable  in  per- 
sonam against  husband  in  Nevada  as  to 
property  elsewhere,  had  no  extraterri- 
torial effect  to  operate  on  his  property 
in  state  of  New  York;  Const.  U.  S. 
art.  4,  I  1,  not  applying  to  decrees  in 
equity.  Tiedomann  v.  Tiedemann,  158 
N.  Y.  S.  851,  172  App.  Div.  819,  modi- 
fying judgment  (Sup.)  156  N.  Y.  S.  Ill, 
92  Misc.  Rep.  417. 

In  an  action  for  divorce,  where  de- 
fendant is  served  in  the  state  of  the 
forum  or*appears,  a  judgment  in  any 
state  of  the  Union,  irrespective  of  the 
ground  upon  which  it  was  granted,  is 
within  the  full  faith  and  credit  clause. 
In  re  Caltabellotta's  Will  (Sup.)  171  N. 
Y.  S.  82,  183  App.  Div.  753. 

As  between  the  parents  the  decree  of 
divorce  of  a  foreign  court  awarding  the 
custody  of  the  child  is  res  adjudicata, 
subject  to  modification  only  by  the  court 
granting  the  decree,  with  the  qualifica- 
tion, in  case  of  removal  of  the  child  to 
another  state,  courts  of  such  state  may, 
on  change  of  circumstances,  make  new 
disposition  of  child  as  its  best  interests 
may  require.  Kenner  v.  Kenner,  201 
S.  W.  779.  139  Tenn.  211,  rehearing 
denied  202  S.  W.  723,  139  Tenn.  700. 

A  judgment  for  the  i)eriodiral  payment 
of  alimony  in  an  Orejjon  divorce  suit 
under  L.  O.  I*  §§  513.  514,  held  not  a 
final  judgment  within  the  full  faith  and 
credit  clause,  even  as  to  past-<Uie  in- 
stallmi^nts.  Gaffey  v.  Criteser  (Tex. 
Civ.  App.)  195  S.  W.  1106. 

SUPP.U.S.COMP.'IO— IGO 


Under  doctrine  of  comity,  held,  that 
trial  court  properly  refused  to  enter- 
tain action  involving  review  of  proceed- 
ings regarding  appointment  of  receiver 
and  settlement  of  property  rights  in 
pending  divorce  •  action  in  Montana. 
Lauer  v.  Freudenthal  (Wash.)  165  P. 
98.  . 

A  Montana  judgment  in  divorce  where 
it  had  jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  action  must 
be  given  full  faith  and  credit  in  Wiscon- 
sin: but  an  award  of  alimony  is  sub- 
ject to  modification  at  any  time  by  an 
independent  action  in  a  foreign  state.  , 
Zentzis  v.  Zentzis,  158  N.  W.  284,  163 
Wis.  342. 

Where  plaintiff  after 'divorce  in  Illi- 
nois with  prohibition  against  remarriage 
within  a  year  violated  Jones  &  A.  Ann. 
St.  lU.  1913,  par.  4216,  similar  to  St. 
Wis.  1915,  I  2330m,  by  remarriage  in 
Indiana  pursuant  to  Bums'  Ann.  St. 
Ind.  1914,  I  8357,  and  resided  in  this 
state,  the  marriage,  in  view  of  the  full 
faith  and  cre<lit  provision,  was  void  in 
this  state.  Hall  v.  Industrial  Commis- 
sion, 162  N.  W.  312,  165  Wis.  364,  L. 
R.  A.  1917D,  829. 

((?)  Jurisdiction 

20.  Recognition  of  Judgment  depend- 
ent on  showing  of  Jurisdiction— Juris- 
diction In  general^— A  foreign  decree  of 
divorce  is  not  entitled  to  recognition 
under  the  full  faith  and  credit  clause, 
unless  the  court  had  jurisdiction  over 
the  subject-matter  and  both  parties; 
and  it  is  not  entitled  to  enforcement 
on  principles  of  comity  unless  the  court 
obtained  jurisdiction  in  the  manner  and 
in  substantial  conformity  with  the  re- 
quirements of  N.  J.  Uniform  Divorce 
Law  of  1907,  f  7,  for  acquiring  juris- 
diction in  such  cases  in  New  Jersey. 
Thompson  v.  Thompson  (N.  J.  Ch.)  103 
A.  856. 

Unless  probate  court  of  another  state 
had  jurisdiction,  its  proceedings  admit- 
ting will  to  probate  are  void,  and  de- 
rive no  benefit  from  "full  faith  and 
credit"  clause  of  Constitution.  In  re 
Horton's  Will,  111  N.  E.  1066,  217  N. 
Y.  363,  reversing  order  154  N.  Y.  S. 
827,  169  App.  Div.  292. 

Notwithstanding  the  full  faith  and 
credit  clause,  a  foreign  judgment  sued 
upon  in  this  state  may  be  impeached, 
for  want  of  jurisdiction  over  the  sub- 
ject-matter or  of  the  parties.  Gustavus 
V.  Dahlmer  (Sup.)  163  N.  Y.  S.  132,  98 
Misc.  Rep.  462. 

A  judgment  of  a  court  of  another 
state  is  not  entitled  to  full  faith  and 
credit,  if  void  for  lack  of  jurisdiction. 
Southern  Hy.  Co.  v.  Williams  (Tenn.) 
206  S.  W.  186. 

21.  — —  Jurisdiction  of  the  person^— 

Where  right  of  mother  of  intestate  to 
share  in  stoclt  in  corporation  in  state 
of  mother's  residence  and  a  claim 
against  the  corporation  was  adjudicated 
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by  decrees  of  another  state  not  having 
jurisdiction  of  the  mother  or  the  cor- 
poration by  service  of  process  or  appear- 
ance decrees  are  not  entitled  to  full 
faith.  Baker  v.  Baker,  Eccles  &  Co., 
37  S.  Ct.  152,  242  U.  S.  394,  61  L.  Ed. 
336,  affirming  decree  173  S.  W.  109, 
162  Ky.  683,  L.  R.  A.  1917C,  171. 

Where  Minnesota  district  court  by 
law  of  its  organization  had  jurisdiction 
over  a  sequestration  suit  in  which  as- 
sessment was  levied  against  stockholders 
of  insolvent  corporation,  and  stockhold- 
ers were  represented  by  corporation, 
which  was  duly  served,  court  had  juris- 
diction both  over  subject-matter  and 
person,  so  that,  when  such  judgment 
was  made  basis  of  action  against  stock- 
holder in  foreign  state,  it  should,  under 
full  faith  and  credit  clause  of  federal 
Constitution,  be  given  same  force  as  if 
rendered  by  competent  court  of  foreign 
state.  Marin  v.  Augedahl,  38  S.  Ct 
452,  247  U.  S.  142,  62  L.  Ed.  1038,  re- 
versing judgment  156  N.  W.  101,  32 
N.  D.  536. 

A  personal  judgment  in  suit  for  di- 
vorce against  a  nonresident,  nonappear- 
ing  husband,  not  served  with  process,  is 
wholly  void  and  entitled  to  no  considera- 
tion legally  or  on  account  of  comity  or 
public  policy.  Pettis  v.  Pettis,  101  A. 
13,  91  Conn.  608.  i 

A  New  York  decree  of  divorce  a  men- 
sa  et  thoro  against  a  nonappearing,  non- 
resident husband  is  not  enforceable  in 
Connecticut,  the  state  of  the  husband's 
residence,  as  a  matter  of  strict  consti- 
tutional or  private  international  law, 
as  such  decree  cannot  claim  recognition 
as  a  decree  of  the  court  of  matrimonial 
domicile.    Id. 

Nonresident  defendant  may  ignore  pro- 
ceedings in  courts  of  another  jurisdic- 
tion when  not  served  with  process,  and 
may  show  invalidity  of  judgment  against 
him  in  courts  of  any  forum,  either  un- 
der "full  faith  and  credit"  clause  or  un- 
der general  principles  of  international 
comity.  Cheshire  Nat.  Bank  v.  Jaynes, 
112  N.  E.  500,  224  Mass.  14. 

Though  Rev.  Laws  Mass.  c.  152,  §  5, 
as  to  divorce,  implies  extension  of  comity 
to  other  states  in  similar  circumstances, 
it  does  not  extend  to  a  case  where  with- 
out actual  notice  or  opportunity  to  be 
heard  a  foreign  divorce  destroys  the 
marriage  status  of  an  innocent  spouse 
faithful  to  her  marriage  obligations  and 
continuously  resident  in  the  matrimo- 
nial domicile.  Perkins  v.  Perkins,  113 
N.  E.  841,  225  Mass.  82. 

In  action  in  Michigan  against  Michi- 
gan corporation  on  judgment  obtained 
against  it  in  Missouri,  foreign  judgment 
was  open  to  attack  for  want  of  juris- 
diction in  Missouri  court  Cox  v.  Rail- 
way Conductors'  Co-operative  Protec- 
tive Ass'n  (Mich.)  160  N.  W.  608. 

A  decree  rendered  in  a  foreign,  state 
divorcing  a  wife  has  no  binding  effect 
in  personam  against  her  husband,  who 
was   a   nonresident  of  such  state  and 
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owned  no  property  therein.   Eeenan  t. 
Eeenan  (Nev.)  164  P.  351. 

In  payee's  action  on  draftSNdrawn  by 
defendant  in  payment  of  plaintifiTg  in- 
terest in  ores  sent  to  defendant  for 
smelting,  judgment  barring  plaintiff 
from  claiming  interest  in  ores  aa  against 
defendant  rendered  in  a  garnishment 
proceeding  subsequent  to  drawinif  of 
drafts,  wherein  defendant  was  garmahee 
defendant,  held  properly  excluded  from 
evidence  as  defense  to  drafts,  where 
void  for  want  of  jurisdiction  over  plain- 
tiff. Hardinge  v.  United  States  Zinc 
Co.,  157  N.  Y.  S.  852,  171  App.  Dir. 
742. 

Where  a  person  from  another  state, 
while  residing  in  this  state,  married  a 
resident  of  this  state,  and  went  back 
)to  his  state,  where  his  New  York  spouse 
had  never  been  and  never  went,  and  ob- 
tained a  divorce  without  his  wife  ap- 
pearing, the  divorce  was  invalid.  Gil- 
son  V.  Airy,  169  N.  t.  S.  242,  181  App. 
Div.  761. 

A  foreign  divorce  against  a  wife  in  no 
way  affects  the  wife's  right  in  the  hus- 
band's estate  in  Pennsylvania  where  it 
appears  that  the  wife  was  never  in  the 
foreign  jurisdiction,  that  she  was  not 
properly  served  with  process,  was  not 
represented  by  counsel,  and  that  the 
cause  of  action  did  not  aj'ise  in  the 
foreign  jurisdiction.  In  re  Grossman's 
Estate,  67  Pa.  Super.  Ct  367. 

Where  a  husband  and  wife  execute  a^ 
tides  .of  separation  by  which  they  mu- 
tually renounce  all  rights  in  each  other's 
estates,  and  thereafter  the  husband  goes 
to  a  foreign  jurisdiction  and  secures  a 
divorce  without  lawful  service  on  his 
wife,  and  without  her  being  within  the 
foreign  jurisdiction  or  represented  K' 
counsel,  and  the  husband  then  returns  to 
Pennsylvania  and  marries  another  wo- 
man, who  has  full  knowledge  of  all  the 
circumstances  relating  to  the  separation 
and  divorce,  and  the  man  then  dies,  the 
second  wife  cannot  claim  the  widow's 
exemption  in  his  estate.    Id. 

A  divorce  granted  in  another  state  to 
a  citizen  of  South  Carolina  will  not  be 
recognized  in  South  Carolina,  unl^ 
the  other  spouse  was  personally  served 
in  the  state  in  which  the  divorce  was 
granted,  thereby  conferring  jurisdiction 
of  the  court  over  his  or  her  rights. 
State  v.  Duncan  (S.  C.)  96  S.  B.  W- 

22. Effect  of  want  of  Jurlsilic- 

tion  of  codofendant-— Where  only  ca- 
dence of  Indiana  judgment  sued  on 
against  partners  is  judgment  roll  fl°^ 
admissions  as  to  amount  due,  it  cannot 
be  enforced  in  New  York  to  extent  ot 
joint  property  of  firm,  nor  subject  ^'> 
trial  of  facts  as  against  def«»ndant  ^oo 
was  served  by  leaving  certified  copy  ^^ 
summons  with  other  defendant  IJP' 
pincott  Glass  Co.  v.  Griffin  (City  Ct) 
158  N.  Y.  S.  307,  93  Misc.  Rep.  456. 

23.  —  Jurisdiction  of  subject-nat- 
ter or  cause  of  action.— Though  Arkan- 
sas court  rendering  decree  of  divorce 
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could  not  deal  specifically  wit3i  Nebraa* 
ka  lands,  held,  that  it  liad  jurisdiction 
of  the  controversy  and  jurisdiction  to 
determine  the  extent  of  the  husb&nd's 
resources  and  the  part  to  be  awarded  to 
the  wife,  and  was  not  limited  to  any 
particular  sum  if  it  bad  jurisdiction  to 
render  a  money  judgment  at  alL  Bates 
V.  Bodie.  38  S.  Ct.  182,  245  U.  S.  520, 
62  li.  Ed.  444,  U  R.  A.  1918G.  355, 
reversing  judgment  Bodie  v.  Bates,  156 
N.  W.  8,  99  Neb.  253. 

A  decree  of  divorce  rendered  by  a 
territorial  court  in  a  suit  between  non- 
residents, when  the  territorial  statute 
permitted  only  residents  to  sue,  was  a 
nullity,  and  not  entitled  to  full  faith 
and  credit.  Ferry  v.  Troy  Laundry  Co. 
(D.  C.)  238  P.  867. 

A  decree  of  divorce  in  a  state  which 
requires  a  residence  therein  for  a  pre- 
scribed time  by  the  party  seeking  a  di- 
vorce is  invalid  as  having  been  granted 
without  jurisdiction,  and  is  not  bind- 
ing in  this  jurisdiction,  if  the  party  ob- 
taining the  decree  was  not  a  resident  of 
that  state  at  the  time  or  had  not  been 
a  resident  for  the  length  of  time  requir- 
ed by  its  statute.  Jacobi  v.  Jacobi.  45 
App.  D.  C.  442. 

If  the  matrimonial  domicile  of  hus- 
band and  wife  was  in  this  District  at 
the  time  a  decree  of  divorce  was  ob- 
tained by  the  husband  in  a  state,  aiPd 
the  wife  had  never  taken  up  a  residence 
in  that  state,  the  courts  of  this  District 
are  not  bound  to  give  full  faith  and 
credit  to  the  decree.    Id. 

A  divorce  obtained  in  a  state  other 
than  that  of  the  matrimonial  domicile 
nnder  a  residence  simulated  for  that 
purpose  and  on  substituted  service  only, 
held  not  binding  on  courts  of  other 
states.  Bruguiere  v.  Bruguiere  (Cal.) 
155  P.  988. 

Foreign  decree  of  divorce  awarding 
husband  custody  of  child,  entered  when 
neither  he  nor  child  was  within  jurisdic- 
tion of  court,  so  far  as  award  of  cus- 
tody is  concerned,  is  of  no  effect  for 
want  of  jurisdiction.  Mollring  v.  Moll- 
ring  (Iowa)  167  N.  W.  524. 

Where  the  court  of  a  foreign  state 
does  not  obtain  jurisdiction  of  a  divorce 
suit  and  both  the  parties,  it  cannot  sev- 
er the  marriage  relation.  Chapman  v. 
Chapman,  113  N.  E.  359,  224  Mass. 
427. 

Rev.  Laws  Mass.  c.  152,  {  35,  invali- 
dating foreign  divorce,  decreed  inhab- 
itant of  Massachusetts  for  a  cause  oc- 
curring in  state,  has  no  application  to 
case  of  husband  and  wife,  residents  of 
Massachusetts  and  not  domiciled  in  a 
foreign  state,  who  went  there  to  procure 
a  divorce  for  a  cause  recognized  as  such 
by  laws  of  Massachusetts,  but  which 
did  not  occur  in  Massachusetts  during 
their  residence  within  state.     Id. 

A  decree  of  divorce  by  a  foreign  court 
having  jurisdiction  of  one  party,  but 
not  of  the  matrimonial  domicile,  nor  of 
the  other  party,  is  not  entitled  to  rec- 
ognition in  the  state  of  matrimonial 
domicile  under  the  full  faith  and  credit 


clause  but  depends  upon  comity.  Where 
the  husband  without  fault  of  the  wife 
and  without  justification  abandoned  the 
matrimonial  domicile  in  Massachusetts, 
went  to  Georgia,  and  there  secured  a 
divorce  for  alleged  cruel  and  inhuman 
treatment,  while  the  wife  remained  in 
the  matrimonial  domicile,  the  courts  of 
Massachusetts  had  jurisdiction  of  the 
matrimonial  status  and  of  the  parties, 
and  the  Georgia  decree  was  no  bar  to 
the  wife's  suit  for  divorce  for  desertion. 
Perkins  v.  Perkins,  113  N.  E.  841,  225 
Mass.  82. 

A  state  having  jurisdiction  of  the  mat- 
rimonial domicile  and  one  spouse,  in- 
nocent, according  to  the  decision  of  its 
courts,  of  matrimonial  vtrrong,  has  ju- 
risdiction of  the  matrimonial  status,  and 
may,  after  notice,  enter  judgment,  which 
must  be  recognized  by  courts  of  the  ju- 
risdiction of  the  domicile  of  the  other 
spouse.    Id. 

Where  a  husband  went  to  state  of 
Washington,  and  there  sued  for  divorce 
upon  substituted  personal  service  upon 
wife  in  Minnesota,  the  Washington 
court  had  jurisdiction  of  the  res,  or 
marriage  relation  or  status,  and  might 
destroy  it  by  its  judgment,  and  did  so 
by  a  judgment  for  divorce.  Searles  v. 
Searies  (Minn.)  168  N.  W.  133. 

There  is  no  principle  of  comity  which 
interferes  with  the  power  of  the  state 
of  I*iew  Jersey  in  accordance  with  its 
law  to  deny  the  right  of  any  court  in 
Nevada  to  determine  the  matrimonial 
status  of  the  defendant  or  to  a  decree 
that  he  was  an  unmarried  man,  unless 
he  ceased  to  be  a  bona  fide  resident  of 
New  Jersey  and  became  a  bona  fide  resi- 
dent of  Nevada.  The  full  faith  and 
credit  clause  does  not  compel  the  state 
of  New  Jersey  to  uphold  such  decree. 
A  state  has  no  power  either  by  legisla- 
tive act  or  b^  decree  of  its  court  to  fix 
the  matrimonial  status  of  one  only 
transiently  commorant  therein.  Under 
Divorce  Act  N.  J.  1907,  f  33,  decree  of 
absolute  divorce  granted  to  husband  in 
Nevada  for  cause  not  cause  of  absolute 
divorce  in  New  Jersey,  but  which  arose 
therein,  as  against  the  wife,  never  dom- 
iciled in  any  other  state,  held  void. 
Lister  v.  Lister  (N.  J.  Ch.)  97  A.  170. 

New  York  court  will  not  refuse  recog- 
nition to  Nevada  divorce  decree,  granted 
New .  York  wife,  deserted  by  husband, 
who  acquired  separate  domicile  in  Ne- 
vada, where  she  remained  longer  than 
the  statutory  period  and  for  months  aft- 
er decree  was  granted.  Kaufman  v. 
Kaufman  (Sup.)  160  N.  Y.  S.  19. 

An  answer  challenging  action  of  pro- 
bate court  of  Arkansas  in  appointing  an 
administrator  of  the  estate  of  a  resi- 
dent of  that  state  on  the  ground  that 
deceased  did  not  have  any  property  at 
time  of  her  death  was  a  collateral  at- 
tack on  judgment  of  another  court,  to 
which  demurrer  was  properly  sustained. 
Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Forres- 
ter (Okl.)  177  P.  593. 
Courts   of    South    Carolina,    without 

(2547) 


Art.  4,  §  1 


CONSTITUTION 


CFaitb  mmd  Credit 


careful  investigation  and  scrutiny,  will 
not  recognize  divorce  granted  by  an- 
other state  to  one  who  has  been  citizen 
of  South  Carolina  and  comes  back  to 
state  after  obtaining  divorce  in  such 
other  state.  State  v.  Duncan  (S.  C.) 
96  S.  E.  294. 

The  order  of  a  court  in  this  state  di- 
recting that  th%  custody  of  a  child  of 
parents  divorced  by  foreign  court  shall 
alternate  monthly  between  them  is  be- 
yond the  court's  power,  where  the 
child's  domicile  is  with  the  mother  in 
such  foreign  state.  Kenner  v.  Kenner, 
201  S.  W.  779,  139  Tenn.  211,  rehear- 
ing denied  202  S.  W.  723,  139  Tenn. 
700. 

Where  to  show  authority  of  adminis- 
trator appointed  by  probate  court  of 
foreign  state,  judgment  of  such  court  Is 
introduced  in  evidence,  it  may,  despite 
full  faith  and  credit  clause,  be  attacked 
on  ground  that  deceased  was  not  a  res- 
ident of  the  foreign  state  and  left  no 
property  therein.  Oilman  v.  Iloosac 
Tunnel  &  W.  R.  Co.  (Vt.)  98  A.  982. 

24.  —  Effect  on  Judgment  as  cause 
of  action.— In  action  on  judgment  ren- 
dered in  another  state,  the  court  may 
examine  into  £he  cause  of  action  upon 
which  the  judgment  is  founded,  and  if 
the  court  would  not  have  had  jurisdic- 
tion of  the  original  action  it  will  not 
have  jurisdiction  of  action  on  the  judg- 
ment, notwithstanding  full  faithx  and 
credit  clause.  Kenney  v.  Supreme  Lodge 
of  the  World,  Loyal  Order  of  Moose 
(111.)   120  N.  E.  631. 

In  view  of  injuries  Act  111.  §  2,  pro- 
viding that  no  action  shall  be  brought  in 
state  for  death  occurring  outside  of 
state,  the  circuit  court  has  no  jurisdic- 
tion of  action  on  judgment  rendered 
in  another  state  for  death  occurring  in 
such  state.     Id. 

25.  Sufficiency  of  notice,  service  of 
process    or    appearance— Process    and 

appearances-jurisdiction  in  garnish- 
ment of  a  debt  due  from  a  raihvay  com- 
pany to  a  nonresident  employ^  may  be 
acquired  so  as  to  entitle  the  judgment 
to  full  faith  and  credit  in  the  state  of 
the  defendant's  residence,  though  such 
defendant  receives  no  other  than  extra- 
judicial notice  of  the  garnishment.  Bal- 
timore &  O.  R.  Co.  V.  Hostetter,  36  S. 
Ct.  475,  240  U.  S.  620,  60  L.  Ed.  829*. 

26L Sufficiency    of    personal    or 

substituted  service.— A  Kentucky  judg- 
ment against  nonresident  members  of  a 
partnership  doing  business  in  the  state, 
on  service  on  their  agent  in  the  state 
under  Civ.  Code  Prac.  Ky.  §  51,  is  void 
for  want  of  process,  and  is  not  en- 
forceable in  Illinois,  notwithstanding 
the  full  faith  and  credit  clause.  Flex- 
ner  v.  Farson,  39  S.  Ct.  97,  03  L.  Ed. 

• 

In  an  action  in  Illinois  against  a  do- 
mestic corporation  on  a  judgment  ren- 
liered  against  such  cori>oration  in  a  for- 
eign state,  the  recital  in  the  slieriif's 
return  in  the  latter  action  that  he  sum- 
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moned  defendant,  "a  foreign  corpora- 
tion, by  delivering  to  ♦  •  ♦  person- 
ally, Secretary  of  State,"  of  such  for- 
eign state,  a  copy  of  the  summons,  is 
insufficient  to  show  that  defeodant  was 
doing  business  in  the  foreign  state. 
Frick-Reid  Supply  Co.  v.  Consolidated 
Adjustment  Co.,  197  HI.  App.  303, 

As  regards  the  full  faith  and  cred- 
it to  be  given  foreign  divorce  decrees, 
service  of  process  within  state  is  nec- 
essary to  obtain  jurisdiction  over  the 
defendant  unless  the  matrimonial  dom- 
icile is  in  that  state,  when  jurisdic- 
tion may  be  had  by  substituted  serv- 
ice. Thompson  v.  Thompson  (N.  J. 
Ch.)    103  A.   856. 

Under  the  common  law,  as  well  as 
the  statutes  of  Missouri,  substituted 
service  of  summons  on  a  defendant  in 
a  personal  action  brought  in  Missouri 
for  money  would  be  ineffective,  if  de- 
fendant was  not  then  domiciled  there, 
even  though  he  had  a  temporary  place 
of  abode  in  the  state.  Leighty  v.  Tich- 
enor,  159  N.  Y.  S.  457,  173  App.  Div. 

228. 

While  courts  of  New  York  have  pro- 
tected its  citizens  against  divorce  de- 
crees obtained  by  constructive  process 
in  foreign  jurisdictions,  they  have  not 
gone  so  far  as  to  protect  a  nonresident 
and  declare  void  a  decree  granted  in  a 
foreign  jurisdiction  against  a  nonres- 
ident of  the  state.  Kaufman  v.  Kauf- 
man   (Sup.)   160  N.  Y.  S.  19. 

A  decree  of  divorce  rendered  in  Ala- 
bama on  substituted  service  without 
any  appearance  by  defendant  is  valid 
and  entitled  to  full  faith  and  credit  in 
New  York,  where  Alabama  was  the 
state  of  the  last  matrimonial  domicile. 
Schenker  v.  Schenker,  169  N.  Y.  S.  35, 
181  App.  Div.  621. 

Where  defendant  without  justifica- 
tion and  with  no  intention  that  his  wife 
should  foUow  him,  went  to  another 
state  for  sole  purpose  of  securing  di- 
vorce, divorce  decree  secured  by  con- 
structive service  was  invalid,  and  would 
not  bar  action  of  divorce  by  wife.  Bru- 
guiere  v.sBruguiere  (Cal.)  155  P.  985>; 
Rontey  v.  Rontey  (Sup.)  166  X.  Y.  S. 
818,  101  Misc.  Rep.  166;  Commission- 
er of  Public  Charities  v.  Patterson 
(Gen.  Soss.)  169  N.  Y.  S.  3ifi 

The  effect  of  a  foreign  decree,  ren- 
dered on  substituted  service,  is  to  free 
both  spouses  from  the  bonds  of  matri- 
mony, where  recognized;  but  the  rec- 
ognition is  optional,  not  being  required 
by  the  full  faith  and  credit  clause,  but 
mav  be  given  on  ground  of  comity. 
Kenner  v.  Kenner,  201  S.  W.  779,  1^^ 
Tenn.  211,  rehearing  denied  202  S.  W. 
723.  139  Tenn.  700. 

29. Service     by     publication^A 

divorce  granted  a  husband  in  another 
state,  on  grounds  not  recogniaed  in  this 
state,  and  on  service  by  publication 
merely,  is  invalid  in  this  state,  and  such 
invalidity  may  be  taken  advantage  of 
in  a  suit  by  the  unsuccessful  defendant 
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to  enforce  her  rights  after  the  hus- 
band's death  although  not  a  citizen  of 
this  state.  In  re  Caltabellotta's  Will, 
171  N.  Y.  S.  82,  183  App.  Div.  753. 

Since  a  state  has  the  right  to  dele- 
gate to  its  courts  jurisdiction  to  de- 
termine the  status  of  its  inhabitants,  it 
may  provide  for  the  granting  of  divorc- 
es on  any  ground  in  suits  wherein 
service  is  made  by  publication  ■  merely, 
but  a  decree  so  granted  will  not  be  rec- 
ognized in  this  state,  in  view  of  the 
statute  that  adultery  shall  be  the  only 
ground  for  an  absolute  divorce.     Id. 

Where  a  New  York  court,  on  the  the- 
ory that  a  sum  collected  by  a  benefit  as- 
sociation was  a  specific  fund  over  which 
the  court  had  jurisdiction,  entertained 
a  bill  of  interpleader  by  the  associa- 
tion and  determined  the  rights  of  rival 
claimants,  some  of  whom  were  nonres- 
idents, a  Maryland  court  was  without 
jurisdiction,  the  facts  on  which  the  New 
York  court  based  its  decision  not  being 
controverted,'  to  render  judgment 
against  the  association  which  was  duly 
served,  and  in  favor*  of  a  resident  of 
Maryland  who  was  only  served  by  pub- 
lication in  the  action  in  New  York. 
Hanna  v.  Stedman  (Sup.)  173  N.  Y.  S. 
223. 

Under  Const  S.  C.  art.  17,  §  3,  pro- 
viding divorce  shall  not  be  allowed  in 
state,  where  citizen  of  South  Carolina 
went  to  Georgia  and  procured  there  a 
divorce,  serving  his  wife  only  by  pub- 
lication,* and  immediately  returned  and 
married  another  woman,  the  Georgia 
divorce  would  not  be  recognized  in 
South  Carolina.  State  v.  Duncan  (S. 
C.)   96  S.  E.  294. 

Jurisdiction  of  defendant  in  divorce 
mfay  be  acquired  in  foreign  state  by 
publication  or  other  substituted  serv- 
ice, although  defendant  is  a  nonresident, 
and  never  has  been  in  the  state  where 
suit  was  brought.  Since  our  state  by 
Shannon's  Code  Tenn.  §§  4203,  4207, 
provides  for  rendering  divorce  decrees 
in  favor  of  a  resident  against  a  non- 
resident, on  service  by  publication,  it 
is  our  duty  to  accord  validity  to  de- 
crees similarly  rendered  in  other  states 
where  proceedings  are  not  open  to  at- 
tack for  fraud.  Kenner  v.  Kenner,  201 
S.  W.  779,  139  Tenn.  211,  rehearing 
denied  202  S.  W.  723,  139  Tenn.  700. 

31.  .^_  Appearance  fn  person  or  by 
attorney.— Where  husband  who  did  not 
lose  residence  in  New  Jersey  committed 
fraud  upon  laws  of  both  states  in  false- 
ly swearing  that  he  was  a  bona  fide 
resident  of  Nevada,  the  wife's  appear- 
ance and  litigation  of  the  suit  did  not 
give  Nevada  court  jurisdiction.  I>iater 
V.  Lister   (N.  J.  Ch.)  97  A.  170. 

Judgment  of  divorce  on  substituted 
service  is  not  given  effect  of  judgment 
on  personal  service  or  personal  appear- 
ance before  judgment  by  motion  by 
nonresident  to  vacate  judgment  and  for 
leave  to  plead  on  merits,  when  motion 
is  granted  but  the  order  grunting  it  is 


reversed.     Weaver  v.  Weaver    (Sup.) 
160  N.  Y.  S.  642,  96  Misc.  Rep.  476. 

A  suit  on  a  judgment  of  another  state 
should  be  dismissed  as  to  defendants, 
who  had  .never  been  residents  of  such 
state,  where  they  were  not  served  with 
process  and  attorneys  who  appeared 
for  them  had  not  been  authorized.  Ad- 
ams V.  Dick  (Sup.)  170  N.  Y.  S.  17, 
103  Misc.  Rep.  259. 

32.  Presumptions  as  to  Jurisdiction- 
la  generaid— A  foreign  divorce  is  pre- 
sumptively legal  and  binding  on  the 
parties  thereto.  McLraughlin  v.  Mc- 
Laughlin (Ala.)  79  So.  354. 

In  proceedings  to  probate  woman** 
will,  wherein  validity  of  divorce  secured 
by  her  husband  in  Oregon  from  his  first 
wife  was  material  on  question  of  revo- 
cation by  marriage,  Supreme  Court  of 
California  was  bound  to  presume  date 
in  summons  by  publication  in  Oregon 
suit  was  date  of  order  for ,  publication, 
as  required  by  statute.  In  re  Pusey's 
Estate  (Cal.)  170  P.  846. 

Proof  of  judgments  entered  by  the 
clerk  in  vacation  in  another  state,  be- 
ing of  statutory  origin,  does  not  import 
validity,  and  cannot  be  aided  by  pre- 
sumption, under  Rev.  St.  Mo.  1909,  § 
ia'56.  Schroeder  v.  Edwards,  184  S.  W. 
108,  267  Mo.  459. 

Where  reliance  is  placed  upon  foreign 
judgment  rendered  by  court  of  record 
and  of  general  jurisdiction,  the  pre- 
sumption is  that  it  had  authority  to 
render  judgment  and  that  necessary  ju- 
risdiction was  properly  acquired;  and 
party  denying  it  must  assume  burden  of 
proof.  Gustavus  v.  Dahlmer  (Sup.) 
163  N.  Y.  S.  132,  98  Misc.  Rep.  462. 

Where  copy  of  record  of  sister  state 
judgment  shows  that  court  rendering  it 
was  a  county,  district,  or  circuit  court, 
with  a  presiding  judge,  a  clerk,  and  a 
seal,  and  therefore  a  court  of  record,  it 
may  be  presumed  that  court  was  one 
of  general  jurisdiction.    Id. 

Where  a  wife,  at  request  of  plaintiff, 
who  financed  her,  obtained  a  divorce  in 
Nevada,  and  subsequeutly  in  good  faith 
married  plaintiff,  divorce  will  be  con- 
clusively presumed  to  be  valid,  in  an 
action  by  plaintiff  to  annul  his  mar- 
riage. Kaufman  v.  Kaufman,  163  N. 
Y.  S.  566,  177  App.  Div.  162,  affirming 
judgment  (Sup.)  160  N.  Y.  S.  19. 

In  an  action  against  a  carrier  for 
failure  to  deliver  goods,  the  defense 
being  that  the  goods  had  been  taken 
under  attachment  issued  by  a  justice 
court  in  another  state,  since,  in  the  ab- 
sence of  proof  to  the  contrary,  it  will 
be  presumed  that  the  law  of  the  other 
state  is  the  same  as  Texas  law,  the 
power  of  a  justice  of  the  peace  to  is- 
sue an  attachment  will  be  presumed, 
and,  since  the  federal  Constitution  re- 
quires each  state  to  give  full  faith  and 
credit  to  judgments  of  courts  of  other 
states,  there  was  no  question  of  law 
whether  the  court  of  the  other  state 
had  power  to  issue  the  attachment,  and 
therefore  refusal  of  an  instruction  that 
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the  carrier  was  not  liable  for  failure  to 
deliver  if  the  goods  were  taken  under 
attachment  could  not  be  said  to  be 
nonprejudicial.  Gulf,  O.  &  S.  F.  Ry. 
Co.  V.  McKie  (Tex.  Civ.  App.).  191  S. 
W.  576. 

36.  Inquiry  Into  Jurisdiction— Juris- 
diction of  court  rendering  Jttdgment.F— 
The  full  faith  and  credit  provision  of 
the  federal  Constitution  does  not  pre- 
vent an  inquiry  into  the  jurisdiction  of 
a  court  of  another  state  whose  judg- 
ment is  relied  on,  so,  where  a  foreign 
court  found  that  a  judgment  of  a  do- 
mestic court  was  not  a  conclusive  ad- 
judication, the  domestic  courts  may 
consider  the  validity  of  the  foreign 
judgment,  when  their  aid  is  sought  to 
enforce  it.  Hanna  v.  iStedman  (Sup.) 
173  N.  Y.  S.  223. 

In  spite  of  Const.  U.  S.  art.  4,  §  1, 
as  to  full  faith  and  credit,  a  decree  of 
divorce  in  one  state  may  be  attacked 
in  the  courts  of  another,  if  pleaded  or 
presented  therein,  by  a  showing  that 
the  court  which  rendered  it  had  noju- 
risdiction.  Jones  v.  Bartlett  (Tex.  Civ. 
App.)  189  S.  W.  1107. 

In  suit  for  divorce  in  Vermont,  juris- 
diction of  New  York  court,  which  an- 
nulled former  marriage  of  defendant, 
was  open  to  inquiry.  Deyette  v.  Dey- 
ette  (Vt.)  104  A.  232. 

The  courts  of  one  state  in  which  the 
judgment  of  another  state  is  relied  up- 
on may  look  into  the  jurisdiction  of  the 
court  pronouncing  the  judgment.  Citi- 
zens' Nat.  Bank  of  Port  Allegany,  Pa., 
V.  Consolidted  Glass  Co.  (W.  Va.)  91 
S.  E.  689. 

When  record  discloses  the  necessary 
jurisdictional  facts,  the  jurisdiction  of 
a  state  court  cannot  be  collaterally  at- 
tacked in  the  courts  of  any  other  state. 
Id. 

37.  ..^  Jurisdiction  of  the  person.-- 
In  action  on  foreign  judgment,  court's 
jurisdiction  over  defendant  may  be  in- 
quired into;  but  such  inquiry  involves 
all  the  usual  tests  for  determining  such 
jurisdiction.  Westwator  v.  Murray,  245 
F.  427,  157  0.  C.  A.  5S9. 

A  foreign  judgment  may  be  assailed 
coUaternlly  for  want  of  jurisdiction, 
and,  where  it  was  entered  by  confes- 
sion of  attornpy,  attorney's  authority 
may  be  questioned.  Citizens'  State 
Bank  of  Clayton,  Wis.,  v.  Mellquist 
(Minn.)  161  N.  W.  210. 

Order  for  temporary  alimony,  in  ac- 
tion for  separation  pending  in  New 
York,  will  not  be  vacated  because  of 
judgment  of  divorce  in  New  Mexico  be- 
tween the  same  parties,  where  the 
court  in  that  state  did  not  have  juris- 
diction of  defendant.  Weaver  v.  Weav- 
er (Sup.)  160  N.  Y.  S.  642,  96  Misc. 
Rep.  476. 

38. Jurisdiction  of  subject-mat- 
ter or  cause  of  action.— The  existence 
of  a  cause  justifying  a  wife  in  select- 
ing a  domicile  other  than  that  of  her 
husband  is  to  be  determined  upon  evi- 
dence by  the  tribunal  in  which  a  for- 
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eign  judgment  of  divorce  is  offered. 
Thompson  v.  Thompson  (N.  J.  Cb.)  103 
A.  856. 

39.  Decision  of  queetion  of  Jurisdic- 
tion and  recitals  In  jvdgnent  records 
A  divorce  decree  of  a  foreign  state  may 
be  collaterally  attacked  for  lack  of  ju- 
risdiction becaase  the  plaintiff  was  not 
then  residing  within  the  foreign  state, 
notwithstanding  the  necessary  jurisdic- 
tional facts  are  recited  in  the  record. 
Steinbroner  v.  Steinbroner,  159  P.  235, 
30  Cal.  App.  673. 

In  suit  upon  foreign  judgment,  the 
judgment  may  be  impeached  for  lack  of 
jurisdiction,  irrespective  of  recital  of 
jurisdiction  in  the  record.  Smithman 
v.  Gray  (Mich.)  168  N.  W.  998,  lOOl. 

The  jurisdiction  of  a  lower  court  of 
another  state,  having  been  upheld  by 
its  highest  court,  will  not  be  question- 
ed. Vulcan  Steam  Shovel  Co.  v.  Cobb 
(Mo.  App.)  199  S.  W.  448. 

The  jurisdiction  of  a  foreign  court 
over  the  parties  or  subject-matter  may 
be  inquired  into  and  determined  by 
court  in  which  judgment  is  sought  to 
be  enforced,  and  foreign  court's  adju- 
dication that  it  has  jurisdiction  is  not 
evidence  of  its  jurisdiction.  Thompson 
V.  Thompson  (N.  J.  Ch.)  103  A  856. 

A  judgment  by  a  court  of  one  state, 
which  found  that  it  had  jurisdiction  of 
the  res,  is  conclusive  in  the  court  oi 
another  state  as  to  the  validity  of  no- 
tice, which  was  passed  on.  Hanna  ▼• 
Stedman  (Sup.)  173  N.  Y.  S.  223. 

Where  Nevada  District  Court  tad  ju- 
risdiction of  parties  to  divorce  action. 
it  was  competent  for  it  to  determine 
essential  facts  with  respect  to  domicile 
to  confer  jurisdiction  over  subject-mat- 
ter. Tiedemann  v.  Tiedemann,  158  N- 
Y.  S.  851,  172  App.  Div.  819,  modify- 
ing judgment  (Sup.)  156  N.  Y.  S.  lH. 
92  Misc.  Rep.  417. 

A  foreign  divorce  judgment,  though 
reciting  jurisdictional  facts,  may  be  col- 
laterally attacked.  Givens  v.  Givens 
(Tex.  Civ.  App.)  195  S.  W.  877. 

40. As    to    Jurisdiction   of  the 

person^— Recitals  in  record  of  foreign 
judgment  may  be  assailed  by  showing 
defendant  was  not  served,  or  did  not 
appear,  or  that  appearance  was  ^' 
authorized,  though  this  contradicts  ^^^ 
record.  Blue  Goose  Mining  CO'  ^• 
Northern  Light  Mining  Co.,  245  F.  '?2'- 
158  C.  0.  A.  129. 

Recitals    of    Oregon    divorce   dcc^^® 
held  conclusive  of  fact  that  due  ^^^\ 
ice  of  process  by  publication  had  V*^ 
made  despite  insufficiency  of  affidavit 
copy  of  transcript  of  record  intro^**^  ^^ 
as  evidence  in  California  court,  tl»<>^^. 
order  for  publication  of  summon^ 
ferred  to  but  one  affidavit.    In  re  *** 
ey's  Estate  (Cal.)  170  P.  846.  ^. 

A  Texas  judgment  recitiiig  that  *      ^ 
tice  was  duly  given  and  jurisdictia**      ]. 
quired  held  conclusive  as  agamst       ^^^ 
lateral    attaclt.      Barnes   v.   Bro^'*^ 
155  P.  962,  97  Kan.  517.  ^^. 

The  objection  as  to  the  fact  o^    *' 
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fendnnt's  domicile  in  another  state, 
where  the  judgment  sued  on  was  ren- 
dered against  him,  goes  to  the  com- 
mon-law principles  of  jurisdiction;  and 
the  court,  in  its  disposition  of  an  ef- 
fort to  enforce  the  judgment  in  this 
state,  is  in  no  way  bound  by  the  ad- 
judications of  such  other  state.  Leigh- 
ty  V.  Tichenor,  159  N.  Y.  S.  457,  173 
App.  Div.  228. 

41.  — —  As  to  appearance  by  attor- 
neys—In an  action  on  a  foreign  judg- 
ment, the  recital  in  the  record  of  the 
appearance  of  defendant  by  attorney 
is  presumptive  evidence  that. the  court 
bad  jurisdiction  of  defendant's  person, 
the  authority  of  the  attorney  being  pre- 
sumed. Russell  V.  Mahaffey  Co.,  199 
HI.  App.  388. 

In  an  action  on  a  foreign  judgment, 
where  the  record  recites  the  appear- 
ance of  defendant  by  attorney,  and 
there  is  evidence  of  one  of  the  attor- 
neys that  his  firm  was  employed  and 
that  the  suit  was  defended  by  it,  and 
that  the  services  rendered  iti  such  de- 
fense were  paid  for  by  defendant,  all 
the  elements  necessary  to  render  the 
judgment  effective^ are  present  in  the 
record.    Id. 

42.  Record  of  Judgment  as  evidence 

of  Jurisdiction.— In  an  action  on  a  for- 
eign judgment,  the  record  of  the  judg- 
ment, showing  defendant's  appearance 
by  counsel,  was  prima  facie  evidence 
that  the  appearance  was  authorized. 
Blue  Goose  Mining  Go.  v.  Northern 
Xight  Mining  Co.,  245  F.  727,  158  C. 
C.  A.  129. 

In  an  action  on  a  foreign  judgment 
based  upon  an  award  under  the  Work- 
men's Compensation  Act  of  the  foreign 
state,  notice  to  the  defendant  of  entry 
of  such  judgment  held  shown  prima 
facie  by  the  judgment  order  so  recit- 
ing. Drtina  v.  Charles  Tea  Co.,  204 
111.  App.  183,  judgment  afi9rm«d  118 
N.  E.  69,  281  111.  259. 

Duly  authenticated  record  of  judg- 
ment of  sister  state  is  prima  facie 
evidence  of  jurisdiction  of  court  ren- 
dering such  judgment.  Gustavus  v. 
Dahlmer  (Sup.)  163  N.  T.  S.  132,  98 
Misc.  Rep.  462. 

43.  Admiasibiiity  of  extrinsic  evi- 
dence as  to  Jurisdiction.-— Invalidity  of 
foreign  judgment,  or  of  judgment  of 
sister  state,  may  be  shown  collaterally 
by  evidence  not  incorporated  into  part 
of  record  constituting  technical  judg- 
ment roll.  In  re  Pusey's  Estate  (Cal.) 
170  P.  846. 

The  judgment  of  a  court  of  compe- 
tent jurisdiction  is  conclusive  in  an  ac- 
tion thereon  in  another  state  only  in 
so  far  as  it  is  responsive  to  the  plead- 
ings, and  in  such  other  action  evidence 
may  be  offered  to  show  that  the  sub- 
ject-matter involved  was  not  included 
in  the  original  action  or  that  the  court 
was  without  jurisdiction.  Hunt  v.  Sny- 
der (Pa.)  104  A.  603. 

Judgment  of  a  court  of  foreign  juris- 
diction can  be  collaterally  attacked  for 


want  of  jurisdiction  by  parties  or 
privies,  even  by  evidence  dehors  the 
record.  Ferrell-Michael  Abstract  & 
Title  Co.  v.  McCormac  (Tex.  Civ.  App.) 
184  8.  W.  1081. 

(H)  Error9  and  irregularities  aftecting 

judgmefii 

45.  Errors      affecting      Judgment.— 

Where,  in  sequestration  proceedings 
under  Rev.  Laws  Minn.  1905,  §S  3173, 
3184-3187,  against  a  Minnesota  corpo- 
ration by  a  judgment  creditor  on  whose 
judgment  execution  had  been  returned 
unsatisfied,  Minnesota  district  court, 
which  had  jurisdiction  of  the  corpora- 
tion, entered  an  order  appointing  a  re- 
ceiver and  laying  an  assessment  oii 
stockholders  generally,  such  order  is 
not  subject  to  collateral  attack  in  a 
North  Dakota  court  on  ground  that, 
corporation  being  a  manufacturing  cor- 
poration, the  assessment  was  prohib- 
ited by  Constt  Minn.  art.  10,  §  3;  the 
order  being  at  most  merely  erroneous. 
Marin  v.  Augedahl,  38  S.  Ct.  452,  247 
U.  S.  142,  62  L.  Ed.  1038,  reversing 
judgment  156  N.  W.  101,  32  N.  D. 
536. 

Judgment  awarding  compensation  un- 
der Indiana  statutes  by  a  court  of  that 
state  cannot  be  impeached  for  irreg- 
ularity or  error.  Drtina  v.  Charles 
Tea  Co.,  118  N.  E.  69,  281  111.  259, 
affirming  judgment  204  111.  App.  1S3. 

A  judgment  confessed  in  another 
state  under  a  warrant  of  attorney,  im- 
properly including  several  items  of  an 
account,  was  erroneous  only  to  the  ex- 
tent of  the  excess  amount,  and  was  not 
wholly  void.  Cohn,  Baer  &  Berman  v. 
Bromberg  (Iowa)  170  N.  W.  478. 

Where  there  is  set  up. as  defense  to 
an  action  an.  in  junction  by  a  court  of 
plaintiff's  residence  prohibiting  him 
from  suing  defendant  elsewhere  than  in 
that  state,  the  correctness  of  the  in- 
junction decree  cannot  be  questioned 
in  such  action.  Fisher  v.  Pacific  Mut. 
Life  Ins.  Co.  (Miss.)  72  So.  846. 

Though  interpretation  of  New  York 
law  by  Massachusetts  court  was  er- 
roneous, such  interpretation,  being  es- 
sential to  its  judgment,  is  binding  upon 
New  York  courts.  Adams  v.  Dick 
(Sup.)  170  N.  Y.  S.  17,  103  Misc.  Rep. 
259. 

Judgment  by  New  Jersey  court  of 
competent  jurisdvition  must  be  pre- 
sun^ed  to  have  been  rendered  on  com- 
petent evidence  and  on  the  merits,  and 
is  binding  as  res  judicata  until  revers- 
ed; and,  when  an  appeal  therefrom  is 
dismissed,  even  though  on  a  technical- 
ity, the  judgment  becomes  absolutelj' 
binding,  and  cannot  be  attacked  in  the 
courts  of  New  York  for  an  alleged  er- 
ror on  the  part  of  the  trial  court. 
Ackerman  v.  lasillo  (Sup.)  171  N.  Y. 
S.  ,79. 

46.  irregularities  affeoting  Judgment 
—Irregularities     In      procedure.-— Save 

that  the  question  of  jurisdiction  may 
be  raised,  judgment  of  a  foreign  court 
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is  as  conclusive  in  court  of  another 
state  as  though  it  were  domestic  judg- 
ment, and  no  que^on  regarding  con- 
duct of  trial  can  be  raised.  Lucas  v. 
Vulcan  Iron  Works  (D.  C.)  233  F. 
823. 

That  the  complaint  was  defective  and 
the  appointment  of  a  receiver  for  a 
foreign  .corporation  was  ill-advised, 
does  not  affect  the  jurisdiction  of  ap- 
pointing court;  the  order  being  attack- 
ed on  the  ground  of  want  of  jurisdic- 
tion. Lowe  V.  R.  P.  K.  Pressed  Metal 
Co.,  99  A.  1,  91  Conn.  91. 

47.  — -  In  Judgment  record.— Where 

judgment  by  confession  rendered  by  U- 
linois  court  shows  on  face  of  record 
that  cognovit  added  a  substantial  stip- 
ulation not  authorized  by  warrant  of 
attorney,  it  should  not  avail  as  cause 
of  action  until  proper  amendment  has 
been  made  in  court  where  rendered. 
Oundlach  v.  Park  (Minn.)  167  N.  W. 
302,  affirming  judgment  on  reargument 
165  N.  W.  969. 

48.  —  Presumption  as  to  regularity. 

•—A  bill  in  federal  court  to  quiet  title 
'  to  land  in  Oklahoma,  which  alleged  a 
prior  decree  of  the  Oklahoma  circuit 
court,  quieting  title  in  defendant  and 
determining  the  invalidity  of  the  mar- 
riage under  which  plaintiff  asserted 
title,  was  void  by  reason  of  statutes 
of  Arkansas,  in  which  state  the  mar- 
riage was  celebrated,  held  defective, 
and  properly  dismissed;  there  being  no 
showing  that  such  statutes  were  not 
put  in  issue  by  the  pleadings,  or  that 
the  decree  of  the  Oklahoma  court  was 
not  based  on  its  interpretation  there- 
of. Welch  V.  Daniels  (C.  C.  A.)  253 
F.  39. 

Where  a  party  obtained  judgment  in 
New  Jersey  against  another,  which  was 
reversed,  and  he  again  obtained  judg- 
ment, it  could  not  be  presumed  in  New 
York  that  the  second  judgment  was 
obtained  upon  the  same  evidence  which 
had  been  held  inadmissible,  and  was  er- 
roneous. Ackerman  v.  lasillo  (Sup.) 
171  N.  Y.  S.  79. 

(/)  Fraud  or  other  miscofiduci  affectinff 

judgment 

49.  Impeachment      for      fraud.— See 

Cohn,  Kaer  &  Herman  v.  Bromberg 
(Iowa)  170  N.  W.  478. 

In  an  acrtion  on  a>f  oreign  judgment  on 
a  note,  the  defense  that  the  note  had 
been  paid  and  thereafter  fraudulently 
assigned  is  available.  Smithman  v. 
Gray  (Mich.)  168  N.  W.  908,  1001. 

Citizen  of  Minnesota  sued  therein  up- 
on a  judgment  on  notes  entered  in  Il- 
linois by  confession  under  a  warrant 
of  attorney  may  defend  on  ground  that 
notes  were  obtained  by  fraud,  and  with- 
out consideration,  and  is  entitled  to  ap- 
propriate equitable  relief,  in  view  of 
laws  of  Illinois  as  to  such  relief. 
Gundlach  v.  •  Park  (Minn.)  165  N.  W. 
9t)9,  judpmont  affirmed  on  reargument 
167  N.  W.  302. 
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Evidence  held  to  show  that  defend- 
ant's absolute  divorce  in  Nevada  bad 
been  fraudulently  obtained  on  his  false 
representation  of  bia  residence  in  that 
state.  Lister  v.  Lister  (N.  J.  Ch.)  97 
A.  170. 

Notwithstanding  the  full  faith  and 
credit  clause,  a  foreign  judgment  sued 
upon  in  this  state  may  be  impeached 
for  fraud.  Gustavus  v.  Dahlmer  (Sup.) 
103  N.  Y.  S.  132,  98  Misc.  Rep.  462. 

Fraud  in  procuring  defendant's  sub- 
mission to  judgment  is  one  of  grounds 
on  which  judgment  of  foreign  court  may 
be  impeached.  Goldstein  v.  Goldstein 
(Sup.)  166  N.  Y.  S.  1074. 

In  North  Carolina,  in  prosecution  for 
bigamy,  decree  of  divorce  secured  by 
defendant  from  his  first  wife  in  Georgia 
can  be  attacked  by  state  by  alleging 
and  proving  defendant's  fraud  in  at- 
tempting to  acquire  domicile  in  Georgia. 
State  V.  Herren  (N.  C.)  94  S.  E.  0*08. 

Although  where  plaintiff  went  to  a 
foreign  jurisdiction,  solely  for  the  pur- 
pose of  instituting  divorce  proceedings, 
on  service  by  publication  the  decree 
may  be  attacked  for  fraud  by  action  in 
a  foreign  state,  yet  such  attack  can- 
not be  sustained  wheie  the  plaintiff  re- 
moved with  the  bona  fide  purpose  of 
making  a  home  in  such  state.  Kenner 
V.  Kenner,  201  S.  W\  779.  139  Tenn. 
211,  rehearing  denied  202  S.  W.  723, 
139  Tenn.  700. 

A  judgment  at  law  procured  in  one 
state  by  the  fraudulent  conduct  of  the 
plaintiff,  and  which  had  the  effect  of 
depriving  the  defendant  of  a  meritori- 
ous defense  that  he  was  not  negligent 
in  failing  to  urge,  may  be  enjoined  by 
a  court  of  equity  in  another  state  which 
has  acquired  jurisdiction  of  the  per- 
son of  the  plaintiff.  Vann  v.  Calcasieu 
Trust  &  Savings  Bank  (Tex.  Cir.  App.) 
204  S.  W.  1062. 

Where  Louisiana  administrator,  who 
was  also  mortgagee  of  the  property, 
purchased  property  at  his  own  sale  and 
immediately  resold  it  at  a  profit,  if  the 
approval  of  final  account  as  adminis- 
trator was  an  adjudication  of  its  right 
to  the  profits,  the  judgment  could  he 
attacked  in  Texas  for  fraud.   Id. 

Judgments  rendered  in  another  state 
on  confession  under  warrant  of  attor- 
ney are  not  open  to  collateral  attack 
for  fraud.  Cowen  v.  Gulp,  166  P.  T89. 
97  Wash.  4R0. 

50.  Fraud  as  not  ground  for  impeach- 
ment.— In  suit  for  divorce  in  Vermont, 
jurisdiction  of  New  York  court,  which 
annulled  former  marriage  of  defendant, 
can  be  collaterally  impeached  only  for 
fraud  extrinsic  to  the  matter  then  tried, 
and  neither  party  may  impeach  it  for 
false  testimony  then  given.  Deyette  v. 
Deyette  (Vt.)  104  A.  232. 

(J)  Merger  and  tar  of  causes  of  action 

51.  Particular  actions  or  causes  ot 
action.»Debt  merged  in  a  judgment  in 
one  state  is  not  subjecrt  to  garnishment 
in  another  state.    Detroit  Fire  A  Ma- 
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rine  Ins.  Co.  v.  Stewart  (Ark.)  184  S. 
W.  438. 

Under  Civ.  Code  Cal.  §  138,  where 
mother  procured  divorce  in  Nevada, 
and  decree  awarded  her  custody  of 
minor  daughter,  making  no  provision 
for  support  from  the  father,  and  fa« 
ther  and  mother  became  residents  of 
California,  the  mother  unable  to  sup- 
port child,  could  bring  action  in  Cal- 
ifornia to  require  former  husband 
to  contribute  to  support  of  daughter. 
Davies  v.  Fisher  (Cal.  App.)  166  P.  833. 

Where  a  wife's  action  for  an  absolute 
divorce  and  the  husband's  cross-action 
for  an  absolute  divorce  were  terminat- 
ed by  final  judgment  of  an  Illinois  court 
for  the  husband,  without  any  decree  for 
alimony,  no  action  could  be  maintained 
in  New  York  on  order  of  the  Illinois 
court  for  temporary  alimony.  Mills  v. 
Mills  (Sup.)  158  N.  Y.  S.  753,  95  Misc. 
Rep.  231. 

A  judgment  in  the  court  of  Pennsyl- 
vania in  a  prosecution  for  desertion 
and  nonsupport  of  defendant's  wife,  re- 
voking an  order  allowing  monthly  pay- 
ment for  support,  is  not  res  judicata  in 
action  in  New  York  to  recover  money 
paid  by  the  wife  for  necessaries  for 
herself  and  children  in  New  York,  in- 
cluding a  time  subsequent  to  the  deci- 
Hion  in  the  desertion  proceeding.  Hunt 
V.  Snyder  (Pa.)  104  A.  603. 

52.  Judgments  operative  as  merger 
«r  bar. — ^A  decree  for  judicial  separa- 
tion, when  issued  by  a  competent  court 
having  jurisdiction  in  personam  over 
both  spouses,  is  entitled  to  full  faith 
and  credit  in  every  state,  and  will  op- 
erate there  as  a  bar  to  a  subsequent 
action  for  divorce  on  the  ground  of 
desertion,  brought  while  the  decree  for 
separation  remains  in  full  force.  Pet- 
tis V.  Pettis,  101  A.  13,  9%  Conn.  608. 

A  decree  of  divorce  from  bed  and 
board,  entered  in  another  state,  with 
alimony  to  the  wife,  will  not  bar  a  sub- 
sequent suit  for  divorce  brought  by 
the  wife  in  Pennsylvania,  where  it  ap- 
pears that,  after  the  decree  was  en- 
tered in  the  other  state,  the  parties 
were  reconciled,  but  subsequently  sep- 
arated. HUl  V.  Hill,  62  Pa.  Super.  Ct. 
439. 

(K)  Conclusiveness   of   adjudieation 

54.  Condttsiveness  in  other  states  In 
general.— Where  the  evidence  shows 
that  the  foreign  court  had  jurisdiction 
of  defendant  and  of  the  subject-matter 
of  the  suit  and  that  defendant  was  rep- 
resented by  counsel  having  authority 
from  him  to  appear,  the  judgment  of 
the  foreign  court  binds  all  the  parties 
to  it.  HusseU  v.  Mahaffey  Co.,  199  111. 
App.  388. 

The  rule  as  to  the  effect  of  trial 
court's  finding  on  the  law  side  does  not 
apply  where  it  rests  its  finding  of  fact 
upon  a  construction  of  the  record  be- 
hind the  foreign  judgment  sued  upon; 
AS  in  such  case  it  is,  in  effect,  determin- 


ing a  law  question.  Halligan  v.  Dow- 
ell  (Iowa)  161  N.  W.  177. 

Where  a  court  has  jurisdiction  of 
subject-matter  of  action  and  of  the 
parties,  its  orders  and  judgments  as  to 
all  matters  involved  are  conclusive,  and 
such  matters  cannot  be  relitigated  by 
parties  in  an  original  proceeding  be- 
fore another  tribunal.  Rennolds  v. 
Guthrie  (Kan.)  177  P.  359. 

Instructions  to  a  jury,  upheld  by  the 
highest  tribunal  of  a  state,  will  not  be 
questioned  in  another  state.  Vulcan 
Steam  Shovel  Co.  v.  Cobb  (Mo.  App.) 
199  S.  W.  448. 

Where  a  judgment  of  a  court  of 
Pennsylvania  is  interposed  in  a  pro- 
ceeding in  New  York  under  a  plea  of 
res  judicata,  an  advene  holding  on 
such  plea  is  conclusive  in  a  subsequent 
action  in  Pennsylvania  on  the  judgment 
rendered  in  the  proceeding  in  New 
York.  Hunt  v.  Snyder  (Pa.)  104  A. 
603. 

Construction  by  the  court  of  anoth- 
er state  of  its  decision  is  to  be  follow- 
ed. Bogitch  V.  Potlatch  Lumber  Ca 
(Wash.)  161  P.  487. 

541/2-  Controlling  effect  as  prece- 
dents.—In  construing  a  statute  adopted 
from  another  state,  decisions  of  that 
state  may  be  considered.  Gates  v.  Co- 
lumbia-Knickerbocker Trust  Co.,  233 
F.  359,  147  C.  C.  A.  295. 

Decision  of  another  state,  construing 
statute  of  such  state  but  rendered  after 
the  statute  has  been  enacted  in  Arkan- 
sas, need  not  be  accepted  by  the  Arkan- 
sas court,  though  very  persuasive.  Poe 
v.  Poe,  188  S.  W.  1190,  125  Ark.  391. 

In  construing  Missouri  contract,  held, 
that  a  decision  of  a  Court  of  Appeals  of 
Missouri  which  construed  an  identical 
contract  must  be  treated  as  establishing 
law,  validity  of  contract,  and  right  to 
enforce  it  in  Arkansas.  J.  R.,Watkins 
ISfedical  Co.  v.  Johnson  (Ark.)  196  S. 
W.  465. 

In  considering  a  statutory  remedy, 
such  as  an  action  for  wrongful  death 
created  by  the  law  of  a  foreign  jurisdic- 
tion, the  court  will  adopt  the  construc- 
tion of  the  statute  given  to  it  by  the 
courts  of  that  jurisdiction.  MrManus 
V.  Ked  Salmon  Canning  Co.  (Cal.  App.) 
173  P.  1112. 

Decisions  of  appellate  courts  of  other 
jurisdictions  as  to  lien  of  attorneys  on 
proceeds  of  judgment  in  favor  of  a 
state  in  conflict  with  Constitution  and 
statutes  of  this  state  are  not  binding  on 
the  courts  of  the  state.  State  v.  Na- 
tional Surety  Co.,  101  P.  1026,  29 
Idaho.  670. 

If  there  is  a  decision  of  the  Court  of 
Appeals  of  Kentucky  construing  a  pro- 
vision of  the  Kentucky  Constitution, 
the  Appellate  Court  of  Indiana,  decid- 
ing a  cause  arising  in  Kentucky  under 
such  provision,  would,  under  the  prin- 
ciple of  comity,  be  requirwl  to  follow  It. 
Clark  V.  Southern  Ry,  Co.  (Ind.  App.) 
119  N.  E.  5.39. 

If,  under  settled  rule  in  this  jurisdic< 
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tion,  testimony  was  admissible,  dedsiona 
from  other  jurisdictions  are  not  control- 
ling. Hayes  v.  Snader  (Iowa)  165  N. 
W.  1041. 

In  the  absence  of  construction  of  a 
statute  of  Iowa  by  its  Supreme  Court, 
the  construction  given  a  similar  stat- 
ute of  this  state  by  our  courts  will  be 
adopted.  Handlin  v.  Burchett,  ld2  S. 
AV.  1016,  270  Mo.  114. 

Petition  in  suit  on  note  both  made  in 
Mississippi,  and  payable  therein  held 
to  have  properly  pleaded  decisions  of 
that  state,  showing  that  such  note  was 
negotiable  under  the  laws  thereof. 
Miller  v.  Chinn  (Mo.  App.)  203  S.  W. 
212. 

It  is  not  the  judicial  habit  of  Supreme 
Court  to  ignore  decisions  of  New  Jer- 
sey courts  as  to  common  law  of  New 
Jersey,  in  favor  of  decisions  of  other 
states  at  variance  therewith.  Appeal 
of  Verdon  (N.  J.  Sup.)  97  A.  783. 

Though  the  Supreme  Court  of  New 
Jersey  is  not  the  highest  court  of  thai 
state,  its  decision  on  a  question  involv- 
ing construction  of  a  New  Jersey  stat- 
ute, while  not  compelling  upon  courts 
of  New  York,  must  be  deemed  persua- 
sive. Kettell  V.  Brie  R.  Co.,  163  N.  Y. 
S.  640,  176  App.  Div.  430. 

Decision  of  Georgia  Supreme  Court 
that  Civ.  Code  Ga.  1910,  §  4126,  makes 
conditional  a  sale  of  turpentine  by 
producer  for  cash  not  paid,  being  the 
construction  of  a  statute,  will  be  fol- 
lowed as  to  a  sale  there  made.  Laren- 
don  V.  Ocean  S.  S.  Co.  of  Savannah, 
170  N.  Y.  S.  830,  183  App.  Div.  559. 

A  court  of  New  York,  applying  a  for- 
eign statute,  is  bound  by  the  interpre- 
tation placed  upon  such  statute  by  the 
highest  court  of  the  foreign  state. 
Schwertfeger  v.  Scandinavian-Ameri- 
can line  (S«p.)  174  N.  Y.  S.  147. 

Although'  Legislature,  in  adopting  a 
statute  from  another  state,  is  deemed  to 
have  adopted  the  existing  judicial  con- 
struction thereof  by  that  state's  court 
of  last  resort,  Oklahoma  Supreme  Court 
is  not  bound  by  a  subsequent  construc- 
tion or  by  a  decision  of  intermediate 
court  of  appeals  of  other  state.  Given 
V.  Owen  (Okl.)  175  P.  345. 

Courts  of  a  state  may  refuse  to  follow 
even  a  concensus  of  authority  in  all 
other  states,  on  ground  that  it  is  not 
suited  to  genius  of  state  or  is  opposed 
to  public  policy.  Northcut  v.  Church, 
188  S.  W.  220,  135  Tenn.  541. 

Court  of  Civil  Appeals  of  Texas  is 
not  at  liberty  to  place  interpretation 
upon  laws  of  New  Mexico  different  from 
that  adopted  by  courts  of  that  state; 
and  where  Legislature  of  New  Mexico 
has  carried  forward  in  every  compila- 
tion of  laws  since  its  original  enactment 
a  section  of  an  act,  and  subsequent  acts 
relied  on  as  repealing  it  were  all  in 
force  and  before  Supreme  Court  of  that 
state  when  it  decided  case  against  re- 
peal, section  is  still  in  force.  "  Clay  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Tex.  CJiv. 
App.)  201  S.  W.  1072. 
In  applying  laws  of  another  state  au- 
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thorizing  recovery  for  mental  angoish 
for  negligence  in  delive]:y  of  an  inter- 
state telegraph  message,  held  that  a  de- 
cision of  the  Supreme  Court  of  this 
state,  that  state  laws  were  not  Bape^ 
seded  by  Congress,  contrary  to  a  deci- 
sion in  the  other  state,  would  be  fol- 
lowed and  recovery  allowed.  Western 
Union  Telegraph  Co.  v.  Brown  CTex. 
av.  App.)  202  S.  W.  1049. 

55.  Nature  and  requisite  of  adjudi- 
cation.—Supreme  Judicial  CoQTt  of 
Massachusetts,  having  no  means  of 
knowing  grounds  on  which  New  Yori[ 
Surrogate's  Court  entertained  petition 
for  probate  of  will  of  Massachusetts 
decedent,  must  assume  Surrogate's 
Court  found  facts  to  exist  authorizing 
it,  under  law  of  New  York,  to  allow 
original  proof  of  will,  and  must  rec- 
ognize judgment  as  conclusive  as  mat- 
ter of  comity.  Morrison  v.  Hass,  118 
N.  £.  893,  229  Mass.  614. 

57.  Effect  as  evidence  of  Indebted- 
ness or  liability.— Judgment  by  court  of 
one  state  can  have  no  operation  in  an- 
other, and  to  give  it  force  of  judgment 
in  such  other  it  must  be  made  judg- 
ment there  by  suit  on  it;  effect  of  full 
faith  and  credit  clause  of  Constitution 
being  dimply  to  preserve  conclusiveness 
of  foreign  judgment  as  evidence. 
Douglass  V.  Gyulai  (La.)  80  So.  258. 

A  judgment  against  the  admioistrator 
of  a  deceased  person  in  one  state  is 
no  evidence  of  debt  in  a  subsequent  suit 
by  the  same  plaintiff  in  another  state 
against  an  administrator,  whether  the 
same  or  a  different  person,  or  against 
any  other  person  having  assets  of  the 
deceased.  Nash  v.  Benari  (Me.)  10^ 
A.  107. 

In  action  upon  foreign  judgment  ob- 
tained upon  note,  the  judgment  was 
conclusive  as  to  merits  of  the  contro- 
versy, and  was  itself  an  indebtedness 
condusively  establishing  claim  on  whicb 
it  was  based.  Gustavus  v.  Dahlmer 
(Sup.)  163  N.  T.  S.  132,  98  Miac  Bep. 
462. 

58.  Giving  effect  accorded  in  state  of 
rendition.— A  judgment  or  decree  iu  ^^^ 
state   must  be  given  in   foreign  state 
same  credit,  faith,  and  validity  &^^^ 
to  it  by  court  in  which  it  was  rendered, 
though  it  was  founded  on  contract  ot 
transaction    which    in    foreign    ^^^^ 
would  have  been  invalid,  though  v*^ 
in  state  where  judgment  was  rendere^. 
Beal  v.  Carpenter,  235  F.  273,  148  C 
C.  A.  633. 

Judgments  of  a  sister  state  arc  «**' 
titled  to  no  greater  credit  than  will  ^ 
given    thereto    by   the    courts  of    *"^ 
state  where  rendered,  and  may,  i**  ^ 
action  thereon,  be  impeached  for  '^^^ 
of  jurisdiction  or  fraud  in  their  P'^* 
curement;    and   though   judgments    ^^ 
confession   upon   warrant   of  attom^^ 
are  not  authorized  in  Iowa,  where  tb^T 
are  valid  by  the  law  of  the  state  wl»*^ 
entered,  they  will  be  given  the  bbxo^ 
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force  and  effect  as  ia  accorded  them  in 
the  state  where  rendered.  Cohn,  Baer 
&  Berman  t.  Bromberg  (Iowa)  170  N. 
W.  478;  MiUer  v.  MiUer,  166  P.  8, 
90  Wash.  383. 

Nebraska  courts  are  required  to  give 
to  an  Iowa  judgment  the  effect  only  to 
which  it  is  entitled  in  Iowa.  Geary  y. 
Gfeary   (Neb.)   167  N.  W.  778. 

59.  Extraterritorial  effect  on  real  os- 
tate^— In  divorced  wife's  action  for  ad- 
ditional alimony  oat  of  land  in  Nebras- 
ka, evidence  held  to  show  that  Arkan- 
sas court  granting  divorce  did  not 
exclude  Nebraska  land  from  considera- 
tion, and  that  money  judgment  for  ali- 
mony was  rendered  by  consent,  -and 
hence  was  within  the  court's  jurisdic- 
tion. Bates  V.  Bodie,  38  S.  Gt.  182,  245 
U.  S.  620,  62  L.  Ed.  444,  Jj.  R.  A. 
19180,  355,  reversing  judgment  Bodie 
V.  Bates,  156  N.  W.  8,  99  Neb.  253. 

Where  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Ten- 
nessee had  jurisdiction  of  a  suit  to  quiet 
plaintiff's  title  to  land  Alleged  to  be  in 
Tennessee,  and  to  cancel  defendants' 
grants  from  North  Carolina,  all  other 
courts  of  the  United  States  were  bound 
to  give  full  faith  and  credit  to  its  dp- 
cree.  Ferguson  v.  BabcDck  Lamber  ft 
Land  Co.  (C.  C.  A.)  252  F.  705. 

A  foreign  divorce  from  the  bonds  of 
matrimony  bars  the  wife's  dower,  un- 
less preserved  by  the  lex  rei  sitie.  Mc- 
Laughlin V.  McLaughlin  (Ala.)  79  So. 
354. 

Since  a  decree  in  one  state  adjudg- 
ing devolution  of  land  title  in  an- 
other is  void,  the  courts  of  the  state  of 
the  land's  situs  need  not  recognize 
such  judgment,  under  the  full  faith  and 
credit  clause.  Norris  v.  Loyd  (Iowa) 
168  N.  W.  557. 

Full  faith  and  credit  clause  means 
that  full  faith  and  credit  shaH  be  given 
in  each  state  to  judicial  proceedings 
of  every  other  state  in  which  the  courts 
of  such  other  states  had  jurisdiction, 
and  thereunder  a  state  court  cannot  go 
beyond  its  territorial  jurisdiction  and 
control  mode  of  transfer  of  titles  to 
realty  in  another  state  contrary  to  lex 
loci  rei  sitse.  Putnam  &  Norman  v. 
Conner  (La.)  80  So.  265. 

Where  a  testator,  devising  lands 
within  the  state,  died  in  another  state 
where  his  will  was  probated,  and  an 
exemplified  copy  with  the  decree  of 
probate  was  filed  for  record  with  the 
surrogate  of  the  county  where  the  lands 
lay,  copy  was  admissible  to  establish 
the  title  to  the  lands.  Du  Bois  v.  Wa- 
terman (N.  J.  Ch.)  99  A.  143. 

bivorce  decree  of  Nevada  District 
Court,  adjudging  plaintiff  wife  entitled 
to  one-half  community  property,  wher- 
ever situate,  though  enforceable  in  per- 
sonam against  husband  in  Nevada  as  to 
property  elsewhere,  had  no  extraterri- 
torial effect  to  operate  on  his  property 
in  state  of  New  York;  Const  U.  S.  art. 


4,  (  1,  not  applying  to  decrees  in  equity. 
Tiedemann  v.  Tiedemann,  158  N.  Y.  S. 
851,  172  App.  Div.  819,  modifying  judg- 
ment (Sup.)  156  N.  Y.  S.  Ill,  92  Misc. 
Rep.  417. 

Court  of  chancery  acting  in  person- 
am may  adjudicate  rights  of  parties  as 
to  lands  in  another  state,  but  can  only 
make  its  decree  effective  by  requiring 
conveyance  by  party  of  lands  in  ques- 
tion. Sharp  V.  Sharp  (Okl.)  166  P.  175, 
L.  R.  A.  1917F,  562. 

Decree  of  circuit  court  of  Oregon  in 
divorce  suit  in  which  both  parties  ap- 
peared, settling  defendant's  equitable 
rights  to  lands  in  Oklahoma,  was  as  to 
that  matter  void,  and  not  res  adjudica- 
ta.    Id. 

Neither  decree  of  divorce  rendered 
in  Washington  territory  nor  its  sub- 
sequent modification  in  Pierce  county, 
Wash.,  conferred  upon  wife  any  title 
to  her  husband's  lands  in  Oregon,  since 
Washington  statute  was  confined  to 
property  of  parties  within  the  state, 
and  the  decree  did  not  operate  on  L.  O. 
L.  §  511.  Robinson  v.  Scott  (Or.)  158 
P.  268. 

A  foreign  divorce  decree  is  void  so 
far  as  it  attempts  to  affect  the  title  to 
lands  within  the  state.  Williams  v. 
WiDiams  (Or.)  162  P.  834. 

In  view  of  St.  Wis.  1915,  §  2364,  au- 
thorizing the  court  to  adjudicate  the 
property  rights  of  the  parties  in  a  di- 
vorce action,  held,  that  a  Montana 
court  having  jurisdiction  of  the  parties 
and  of  an  action  for  divorce  could  re- 
quire the  wife  to  transfer  real  property 
in  Wisconsin  vested  in  her.  Zentzis  v. 
Zentzis,  168  N.  W.  284,  163  Wis.  342. 

Under  full  faitl^  and  credit  clause, 
plaintiff  was  entitled  to  relief  in  the 
courts  of  Wisconsin  enforcing  an  Illi- 
nois decree  in  a  divorce  action  ordering 
defendant  to  convey  land  in  Wisconsin 
to  her  as  alimony,  including  right  to 
litigate  question  of  alleged  fraudulent 
conveyance  of  the  land  by  named  de- 
fendant. Mallette  v.  Scheerer,  160  N. 
W.  182,  164  Wis,  415. 

61.  Persons  concluded — Persons  Join- 
ed or  affected  by  declsion.F— Where  ac- 
tion was  brought  on  insurance  contract 
in  Canada,  and  judgment  rendered 
therein,  in  subsequent  suit  in  this  state 
on  the  same  contract  by  substituted 
plaintiff,  who  was  real  beneficiary,  who 
had  knowledge  of  Canadian  suit,  if 
Canadian  judgment  was  binding  upon 
original  plaintiff,  it  was  binding  upon 
substituted  plaintiff,  of  whose  claim  in- 
surer had  no  notice.  Grey  v.  Independ- 
ent Order  of  Foresters  (Mo.  App.)  196 

5.  W.  779. 

A  party,  having  obtained  a  divorce  in 
Nevada,  cannot  question  its  validity  in 
another  jurisdiction;  he  being  estop- 
ped to  impeach  a  judgment  which  he 
himself  obtained.  Kaufman  v.  Kauf- 
man, 163  N.  Y.  S.  566,  177  App.  Div. 
162,  affirming  judgment  (Sup.)  160  N. 
Y.  S.  19. 
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62.  —  Rarsons  not  parties  or  priv- 
ies.—Decision  of  court  of  another  state 
in  probate  proceedings  that  testator 
had  domicile  in  that  state  is  not  con- 
clusive on  persons  in  New  York  not 
made  parties  to  that  proceeding.-  In 
re  Norton's  Will,  111  N.  E.  1066,  217 
N.  Y.  363,  reversing  order  154  N.  Y. 
S.  827,  169  App.  Div.  292. 

63.  — -  Representatives  of  deceased 
persons.— The  full  faith  and  credit 
clause  does  not  authorize  the  use  in 
evidence  against  an  administrator  in 
one  state  of  a  judgment  against  the 
same  person  as  administrator  of  the 
same  intestate  in  another  state.  Nash 
V.  Benari  (Me.)  105  A.  107. 

A  Louisiana  judgment  confirming  ac- 
count of  administrator  who  made  profit 
from  the  estate  was  not  res  judicata 
against  the  Texas  domiciliary  adminis- 
trators who  could  not  have  instituted 
any  suit  or  made  any  defense  in  the 
courts  of  Louisiana,  ability  to  make 
such  defense  being  a  fundamental  req- 
uisite of  due  process  of  law  without 
which  no  judgment  is  conclusive. 
Vann  v.  Calcasieu  Trust  &  Savings 
Bank  (Tex.  Civ.  App.)  204  S.  W.  1062. 

64.  IMatters  conciuded— IMerits  of  ac- 
tion and  issues  Involved.— Where  plain- 
tiff sued  on  a  Virginia  judgment  in 
the  District  of  Columbia,  r^nd  defend- 
ant objected  that  the  Virginia  court 
was  without  jurisdiction,  he  could  not, 
in  a  later  action  in  Colorado  on  the 
District  of  Columbia  judgment,  raise 
the  same  question.  Degge  v.  Baxter 
(Colo.)  169  P.  580. 

Where  a  judgment  is  recovered  in 
one  state,  if  proof  is  made  that  it  is 
rendered  by  a  court  having  jurisdiction 
of  the  cause  and  of  the  parties,  it  is  not 
re-examinable  upon  the  merits.  Wal- 
lace V.  Schneider  (Tex.  Civ.  App.)  185 
S.  W.  333. 

64>/2>  — —  Issues  In  divorce  ca8es.F— 
A  judgment  for  divorce  obtained  by 
husband  in  state  of  Washington  upon 
substituted  service  upon  the  wife  in 
Minnesota  was  not  res  judicata  upon 
the  question  of  alimony,  so  that  the 
wife  might  maintain  an  independent  ac- 
tion for  alimony  in  Minnesota.  Searles 
V.  Searles  (Minn.)  168  N.  W.  133. 

Where  courts  of  Nevada  have  juris- 
diction over  husband's  matrimonial 
status  as  to  a  bona  fide  resident  of 
New  Jersey,  who  in  good  faith  litigates 
the  suit,  comity  will  permit  decree  as 
to  husband's  status  in  Nevada  to  de- 
termine, in  many  cases,  wife's  status 
in  New  Jersey.  Lister  v.  Lister  (N. 
J.  Ch.)  97  A.  170. 

In  wife's  action  for  reimbursement 
for  necessaries  purchased  by  her  by 
reason  of  her  husband's  abandonment, 
a  Nevada  decree  of  divorce  in  favor  of 
husband  decreeing  that  she  take  noth- 
ing and  that  neither  recover  any  prop- 
erty or  money  from  the  other,  was  not 
res  judicata,  where  plaintiff's  right  was 
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clearly  not  involved  in  any  issnes  in 
Nevada  court.  Pearson  v.  Pearson 
(Sup.)  173  N.  Y.  S.  563i  104  Misc. 
Rep.  675. 

Where  defendant,  prosecuted  for  big- 
amy in  North  Carolina,  before  his  big- 
amous marriage  sued  for  divorce  from 
his  first  wife  in  Georgia,  finding  for 
divorce,  was  not  estoppel  on  North 
Carolina  to  prove  invalidity  of  Georgia 
divorce  decree  by  showing  defendant 
was  never  bona  fide  resident  of  that 
state.  State  v.  Herren  (N.  C.)  94  S. 
E.  698. 

Judgments  awarding  custody  of  child 
of  divorced  parents,  necessarily  provi- 
sional in  character  ordinarily  are  not 
res  judicata  either  in  same  court  or 
that  o|  another  state,  despite  full  faith 
and  credit  clause,  except  as  to  specific 
facts  before  court  at  time  of  any  judg- 
ment in  question.  Where  Oregon  court 
which  had  divorced  father  granted  him 
custody  of  minor  daughter  on  ground 
mother  was  not  suitable  custodian,  Wy- 
oming court  thereafter,  on  showing 
mother  was  la  situation  and  condition 
properly  to  care  for  child,  properly 
awarded  custody  to  her;  Oregon  order 
being  conclusive  only  as  to  facts  on 
which  it  was  made.  Linch  v.  Harden 
(Wyo.)  176  P.  156. 

65.  —  Title  or  claim  to  property^ 
In  suit  by  heirs  for  recognition  as 
stockholders,  documentary  evidence 
that  share  issued  to  plaintiffs*  ances- 
tor was  among  assets  of  New  Orleans 
decedent  and  had  been  sold  pursaant 
to  order  of  court,  held  admissible  on  is- 
sue whether  plaintiffs*  ancestor  dis- 
posed of  stock.  Condit  v.  Galteston 
City  Co.  (Tex.  Civ.  App.)  186  S.  W. 
395. 

66. Rights  and  liabilities  «nd<r 

contract.— Foreign  judgment  on  cogno- 
vit note,  executed  in  settlement  of  an 
action  on  a  note,  held  conclusive  against 
the  claim  that  the  original  note  was  a 
forgery.  Westwater  v.  Murray,  245  F. 
427,  157  C.  C.  A.  589. 

Rule  that  execution,  interpretation, 
and  validity  of  contract  arc  to  be  de- 
termined by  law  of  state  where  made 
extends  to  interpretation  as  well  as 
to  other  questions  of  enforcement  and 
interpretation  by  courts  of  such  state 
will  be  accepted  in  other  states  in 
testing  validity.  J.  R.  Watkins  Medi- 
cal Co.  V.  Johnson  (Ark.)  196  S.  W. 
465. 

Where  the  court  of  another  state  has 
already  passed  on  validity  of  will'  as 
to  perpetuities,  its  determination  i« 
of  great  weight,  although  the  court 
within  whose  jurisdiction  the  pro^rty 
lies  has  the  duty  of  again  construing 
and  determining  its  validity,  in  suit 
on  contract  invalving  such  property. 
Taylor  v.  Crosson  (Del.  Ch.)  98  A.  375. 

The  decision  of  the  Supreme  Court 
of  a. foreign  state  on  a  contract  made 
within  the  state  between  its  citizens 
touching  land  within  the  state  is  con- 
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trolliDg.  Ward  v.  Gartside,  197  HI. 
App.  314. 

The  record  of  a  Connecticut  suit  be- 
tween a  policy  holder  suing  on  behalf 
u.f  himself  and  other  policy  holders 
against  defendant  insurance  company, 
"wherein  the  policy  contract  was  modi- 
fied, is  admissible  under  the  full  faith 
and  credit  clause,  in  an  action  on  a 
similar  policy.  Barber  v.  Hartford  Life 
Ins.  Co.  (Mo.)  187  S.  W.  867,  874. 

Judgnyent  in  a  suit  in  Illinois  upon 
an  agreement  not  to  sue  upon  a  policy 
of  insurance  issued  by  a  Missouri  cor- 
poration to  a  resident  of  Illinois  held 
not  res  adjudicata  of  question  of  place 
of  executoin  of  contract  in  a  pending 
suit  in  Missouri  on  policy.  Lukens  v. 
International  Life  Ins.  Co.  (Mo.)  191 
S.  W.  418. 

67. Administration   and   probate 

proceed! ngs.^Matters  properly  deter- 
mined in  a  suit  by  the  trustee  of  an 
estate  created  by  a  will,  seeking  a  con- 
struction of  the  will,  the  court's  di- 
rections concerning  the  trust  and  a  set-  • 
tiement  of  the  trustee's  accounts, 
would  be  res  judicata  in  a  suit  in  a 
foreign  court  by  beneficiaries  of  the 
estate  seeking  the  removal  of  the  trus- 
tee, a  settlement  of  his  accounts,  and 
a  partition  of  the  trust  property. 
Catherwood  v.  Hokanson,  201  111.  App. 
462. 

Th^  probate  of  a  will  is  not  evi- 
dence in  a  collateral  proceeding  of  the 
domicile  of  the  testator,  and  other 
tribunals  are  not  precluded  from  in- 
quiring into  the  real  domicile.  Smith 
V.  Smith's  Ex'r  (Va.)  94  S.  E.  777. 

68 1/2. Matters  arising  since  ren- 
dition of  Judgment.— In  action  on  for- 
eign judgment  based  on  a  note,  defend- 
ant may  show  &.s  a  defense  that  col- 
lateral of  the  note  was  knowingly  sacri- 
ficed after  judgment  for  an  inadequate 
sum,  and  is  entitled  to  credit,  as  against 
any  owner* of  the  judgment,  for  what 
such  collateral  would  have  brought,  if 
honestly  handled.  First  Nat.  Bank  of 
(Carterville,  111.,  v.  Hahn,  198  S.  W. 
489,  197  Mo.  App.  593. 

A  foreign  judgment  can  only  be  im- 
peached on  jurisdictional  grounds,  or, 
perhaps,  where  it  is  obtained  by  fraud; 
but  anything  going  to  discharge  such 
judgment  since  its  rendition  may  be 
jshown.    Id. 

(L)  Enforcement   in   other  states 

69.  Enforcement  by  new  process  or 
other  modes  of  procedure.— Judgment 
in  favor  of  materialman  against  con- 
tractor, obtained  in  another  state,  be- 
ing unenforceable  until  reduced  to  judg- 
ment in  state,  will  not  support  foreclo- 
sure of  lien  on  real  estate  improved, 
located  within  state.  Columbian  Iron 
Works  v.  Crystal  Springs  Bleachery 
Co.,  89  S.  E.  751,  145  Ga.  621. 

70.  Enforcement  by  execution.p-Judg- 
ment  rendered  in  West  Virginia  creates 
no  lien  on  defendant's  property  in  Vir- 


ginia, and,  in  order  to  acquire  lien  or 
right  to  execution,  judgment  creditor 
must  bring  action  at  law  in  Virginia 
on  West  Virginia  judgment.  Williams 
V.  Miller  (D.  C.)  249  F.  495. 

71.  Enforcement  by  action— Judg- 
ments enforceable.— Ohio  court  held 
bound  to  enforce  Pennsylvania  judg- 
ment on  cognovit  note,  though  provid- 
ing for  an  attorney's  fee  included  in  the 
judgment,  contrary  to  th^  public  policy 
of  Ohio.  Westwater  v.  Murray,  245  F. 
427,  157  C.  C.  A.  589. 

Record  of  suit  by  curator  of  dece- 
dent's estate  for  instructions  held  not 
to  show  a  judgment  in  its  favor  against 
a  bank  on  a  certificate  of  deposit  is- 
sued to  deceased,  within  the  rule  that 
on  such  a  judgment  a  curator  may  in 
his  own  name  maintain  suit  in  another 
state.  Old  Dominion  Trust  Co.  v.  First 
Nat.  Bank  of  Oxford,  N.  C.  (D.  C.) 
252  F.  613. 

Where  Nevada  divorce  decree  for 
wife  contained  no  reservation  of  power 
to  modify  alimon^  and  support  and 
maintenance  for  child,  the  wife,  in 
courts  of  New  York,  could  recover 
amount  thereby  established  to  be  due 
her.  Tiedemann  v.  Tiedemann,  158  N. 
Y.  S.  851,  172  App.  Div.  819,  modifying 
judgment  (Sup.)  156  N.  Y.  S.  Ill,  92 
Misc.  Rep.  417. 

Arrears  of  alimony  due  under  a  for- 
eign divorce  decree  can  be  recovered 
by  action  in  the  courts  of  New  York. 
Levy  V.  Dockendorfif,  163  N.  Y.  S.  435, 
177  App.  Div.  249. 

A  Massachusetts  judgment,  rendered 
pursuant  to  Rev.  Laws  Mass.  c-  99,  §g 
4,  6,  for  full  amount  deposited  by  plain- 
tiff on  margin  contracts,  although  it 
made  no  allowance  for  money  paid  by 
defendants  to  plaintiff,  held  not  penal 
in  an  international  sense,  so  that  it 
would  not  be  enforced  in  New  York. 
Adams  v.  Dick  (Sup.)  170  N.  Y.  S.  17, 
103  Misc.   Rep.  259. 

Where  action  is  founded  upon  a  for- 
eign judgment  based  upon  a  foreign 
statute,  interpretation  of  federal  Con- 
stitution by  Supreme  Court  of  United 
States  must  be  accepted  and  judgment 
enforced,  though  it  is  based  upon  stat- 
ute which  is  contrary  to  declared  pol- 
icy of  state  in  which  suit  is  brought^ 
Id. 

73.  — —  Pendency  of  appeal  or  other 
proceedings. — Where  action  is  brought 
in  Texas  on  a  judgment  rendered  in  In- 
diana, from  which  an  appeal  is  pend- 
ing, and  the  right  to  sue  thereon  in 
Indiana  is  not  shown,  the  action  is 
governed  in  that  respect  by  the  laws  of 
Texas.  Van  Natta  v.  Van  Natta  (Tex. 
Civ.  App.)  200  S.  W.  907. 

Full  faith  and  credit  of  judicial  pro- 
ceedings in  sister  state,  in  action  on 
a  sister  state  judgpjcnt,  defense  being 
pending  appeal  from  judgment,  effect  of 
appeal  on  finality  of  the  judgment  and 
its  admissibility  in  evidence  is  deter- 
minable by  the  laws  of  state  where 
rendered.    Id, 
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74.  —  Set-offs  and  counterclaims^— 

In  action  on  foreign  judgment  for  mon- 
ey deposited  by  plaintiff  with  defend- 
ants on  marginal  contracts,  such  judg- 
ment held  conclusive  as  to  defendant's 
right  to  counterclaim  for  amounts  paid 
to  plaintiff,  and  where  the  court  de- 
termined that  no  valid  sale  or  purchase 
was  made  by  defendant  under  such 
contracts,  defendant  cannot  counter- 
claim for  losses  upon  plaintiffs  orders. 
Adams  v.  Dick  (Sup.)  170  N.  Y.  S.  17, 
103  Misc.  Rep.  259. 

75.  — —  Inquiry  as  to  nature  and  suf- 
flcfency  of  cause  of  action.*In  action 
on  judgment  rendered  in  another  state, 
a  defense  which  goes  to  the  merits  of 
the  original  action  is  violative  of  full 
faith  and  credit  clause  of  the  federal 
Constitution.  Kenney  v.  Supreme  Lodge 
of  the  World,  Loyal  Order  of  Moose 
(Ilk)  120  N.  E.  631. 

76.  —  Determination  of  matters 
available  or  questions  presented  In  orig- 
inal aciion.— In  an  action  on  a  foreign 
judgment,  the  contention  that  the  claim 
in  the  foreign  action  was  against  an- 
other corporation  of  the  same  name  aa 
defendant,  and  that  the  record  showed 
that  such  claim  was  contracted  before 
defendant's  incorporation,  comes  too 
late  when  first  made  in  the  action  on 
the  foreign  judgment.  Bussell  v.  Ma- 
haffey  Co.,  199  lU.  App.  388. 

77.  —  Parties^— A  foreign  judgment 
against  several  defendants  can  be  sued 
upon  against  one  defendant  alone. 
First  Nat.  Bank  of  CarterviUe,  111.,  v. 
Hahn,  198  S.  W.  489,  197  Mo.  App. 
593. 

78.  ^—  Pleading.— In  action  on  for- 
eign judgment  in  personam  against 
nonresident  defendants,  affidavits  of  de- 
fense held  to  raise  question  that  coun- 
sel who  entered  an  appearance  for  de- 
fendants were  unauthorized,  and  that 
foreign  court  had  no  jurisdiction.  Lu- 
cas V.  Vulcan  Iron  Works  (D.  C.)  233 
F.   823. 

In  an  action  on  a  foreign  judgment 
based  on  liability  as  indorser  of  a  note, 
an  answer  that  plaintiffs  bad  been, 
"fully  paid"  by  reaRon  of  selling  col- 
lateral worth  a  specified  amount  at  a 
knowingly  inadequate  amount  and  that, 
if  honestly  handled  would  have  satis- 
fied the  judgment,  was  not  a  mere  plea 
of  payment,  provable  alone  by  show- 
ing a  payment  in  money.  First  Nat. 
Bank  of  CarterviUe,  111.,  v.  Hahn,  198 
S.  W.  489,  197  Mo.  App.  593. 

Where  plaintiff's  complaint  was  based 
on  a  record  of  a  judgment  rendered  in 
a  foreign  state,  sustaining  of  demurrer 
and  dismissal  of  complaint  without  af- 
fording opportunity  to  amend  held 
harmless,  though  contrary  to  better 
practice.  Keenon  v.  Keenan  (Nev.)  164 
P.  351. 

In  action  upon  foreign  judgment,  the 
general  denial  put  in  issue  only  the  ex- 
istence of   the  judgment.    Gustavus  y« 
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Dahlmer  (Sup.)  163  N.  Y.  S.  132,  98 
^isc.   Rep.  462. 

To  enable  defendants,  in  action  upon 
foreign  judgment,  to  impeach  jurisdic- 
tion of  court,  it  was  necessary  that 
such  defense  be  affirmatively  pleaded/ 
Id. 

Petition  in  action  on  foreign  judg- 
ment held  not  subject  to  demurrer. 
Shufeldt  V.  Bank  of  Mound  City  (Oki.) 
160  P.  923. 

79.  — —  Evidence.^— In  an  action  on 
a  foreign  judgment,  certified  copies  of 
the  record  on  appeal  from  such  judg- 
ment, showing  affinnance,  were  prop- 
erly admitted.  Blue  Goose  Mining  Go. 
V.  Northern  Light  Mining  Co.,  245  F. 
727,  158  C.  C.  A.  129. 

In  an  action  on  a  foreign  judgment, 
evidence  examined,  and  held  to  show 
that  the  foreign  court  had  jurisdiction 
of  defendant  and  of  the  subject-matter 
of  the  suit,  and  that  defendant,  was 
represented  at  the  trial  by  counsel  hav- 
ing authority  from  him  to  appear. 
.  Russell  V.  Mahaffey  Co.,  199  111.  App. 
388. 

In  an  action  upon  a  judgment  of  the 
state  of  Indiana  on  an  award  of  the 
Indiana  Industrial  Board  under  the 
Workmen's  Compensation  Law  of  that 
state,  jurisdiction  of  the  court  rende^ 
ing  such  judgment  over  the  defendant 
held  shown  by  sufficient  service  of  pro- 
cess upon  defendant's  agent,  by  appea^ 
ance  of  defendant's  attorney  and  partic- 
ipation in  the  trial,  by  decision  of  the 
board,  by  notice  to  the  defendant  of  in- 
tention to  apply  to  the  superior  court 
of  that  state  for  a  judgment  on  the 
award.  Transcript  of  such  judgment, 
duly  authenticated,  held  sufficient  to 
establish  such  judgment  in  such  action, 
notmthstanding  there  was  not  a  full 
and  complete  transcript  of  such  jodg- 
ment  Drtina  v.  Charles  Tea  Co.,  204 
IlL  App.  183,  judgment  affirmed  118 
N.  E.  69,  281  IlL  259. 

Wihere  a  foreign  judgment  sued  on  is 
silent  concerning  its  basis,  it  is  p«^ 
missible  to  go  behind  the  judgment  aod 
ascertain  its  basis  from  the'  pleadings 
and  the  record.  Halligan  v.  Dowell 
(Iowa)  161  N.  W.  177. 

In  an  action  on  a  foreign  judgment, 
evidence  as  to  consideration  paid  by 
assignees  of  the  judgment  was  properly 
excluded.  First  Nat  Bank  of  Carter 
viUe,  111.,  v.  Hahn,  198  S.  W.  489, 197 
Mo.  App.  593. 

In  a  suit  on  a  judgment  rendered  in 
Missouri  against  the  defendant  for  the 
recovery,  of  a  sum  of  money,  where  the 
service  of  the  summons  was  a  substi- 
tuted service,  evidence  held  to  show 
that  defendant  had  neither  domicile  nor 
place  of  abode  in  Missouri  at  the  time 
of  the  service.  Leighty  v.  Tiphenor, 
159  N.  Y.  S.  457,  173  App.  Div.  228. 

In  seeking  recovery  on  judgment  of 
court  of  limited  jurisdiction  in  another 
state,  it  is  necessary  only  to  show  that 
the  court  had  jurisdiction  of  the  parties 
and  subject-matter  and  that  a  judgment 
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was  rendered,  and  it  is  not ,  necessary 
to  prove  that  the  judgment  is  still  in 
force.  Wallace  y.  Schneider  (Tex.  Civ. 
App.)  185  S.  W.  333. 

In  suit  on  foreign  judgment,  held,  un- 
der evidence,  that  trial  court  was  justi- 
fied in  finding  that  defendant  was  not 
party  to  suit  when  judgment  was  en- 
tered, and  that  judgment  was  nullity 
for  want  of  jurisdiction.  Guaranty 
Trust  Co.  of  New  York  v.  Green  ft?ex. 
Civ.  App.)  197  S.  W.  1026. 

Under  Rem.  &  Bal.  Code  Wash.  § 
1255,  touching  proof  of  judgments  of 
other  states,  in  suit  on  an  Illinois  judg- 
ment on  a  note  entered  against  a  resi- 
dent of  Washington  on  warrant  of  at- 
torney, the  introduction  in  evidence  of 
a  certified  copy  of  the  judgment  roll 
was  sufficient  proof  of  the  judgment. 
Miller  v.  Miller,  156  P.  8,  90  Wash. 
833. 

In  an  action  on  a  judgment  of  Illi- 
nois, on  a  note,  evidence  held  sufficient 
to  support  finding  that  action  was  not 
barred  by  limitations  when  judgment 
was    entered.    Id. 

791/2.  — -  Triald— In  action  against 
Michigan  insurance  corporation  on 
judgment  by  Missouri  court,  in  which 
state  it  was  not  authorized  to  do  busi- 
ness, question  whether  party  who  took 
.plaintifTs  application  for  insurance  was 
agent  of  defendant  on  whom  service 
might  be  had  in  Missouri  held  for  jury. 
Cox  V.  Railway  Conductors'  Co-opera- 
tive Protective  Ass'n  (Mich.)  160  N.  W. 
608. 

793^.  — —  Judgments— Judgment  for 
a  certain  sum  per  week  for  a  certain 
number  of  weeks  in  an  action  on  a  for- 
eign judgment  based  upon  an  award 
under  the  Workmen's  Compensation 
Act  of  the  foreign  state,  in  accordance 
with  such  foreign  judgment,  held  in  the 
usual  and  proper  form,  notwithstand- 
ing it  was  for  money  not  yet  accrued. 
Drtina  v.  Charles  Tea  Co.,  204  111.  App. 
183,  judgment  affirmed  118  N.  E.  69, 
281  111.  259. 

In  action  on  foreign  judgment  with 
plea  of  Umitations  (Code  N.  M.  1915,  § 
8347),  and  reply  of  nonresidence  as  a 
defense  to  bar  within  section  3352, 
judgment  on  theory  that  defendants 
failed  to  file  affidavit  as  to  residence,  as 
agreed,  was  irregular  and  contrary  to 
practice.  Northcutt  v.  King  (N.  M.) 
169  P.  473. 

80. Statute  of  limitations  as  de- 
fensor—Although  claimants  had  secured 
judgment  against  administrator  in  an- 
other state,  claims  were  barred,  where 
they  were  not  presented  in  proceedings 
by  the  executor  in  a  probate  court  in 
Alabama  within  12  months,  as  required 
by  Code  Ala.  1907,  §  2590.  Reed  v. 
Bloodworth  (Ala.)  76  So.  376. 

Where  Illinois  judgment,  entered  Au- 
gutt  13,  1907,  was  not  outlawed  March 
16,  1916,  under  Hurd's  Rev.  St  111. 
1915-16,  c.  77,  I  6.  and  chapter  83,  S 
26,  Gen.  St.  Minn.  1913,  (  7709,  relating 


to  maintenance  of  actions  on  causes  of 
action  arising  out  of  state  and  barred 
by  law  of  place  where  they  arose,  did 
not  apply.  J.  L.  Bieder  Co.  Company 
V.  Rose  (Minn.)  164  N.  W.  586. 

Under  L.  O.  L.  §|  3,  6,  16,  although 
judgment  defendants  had  resided  within 
this  state  less  than  10  years,  .and  ac- 
tion on  judgment  was  not  barred  in 
state  where  judgment  was  rendered,  it 
would  be  barred  here  where  more  than 
10  years  had  expired  since  judgment 
.was  rendered,  section  16  being  inappli- 
cable to  nonresident.  Fargo  v.  Dick- 
over,  170  P.  289,  87  Or.  215. 

(10  Effect  of  judgments  of  state  courts 
in  United  States  courts 

Rule  of  decision,  see  notes  under  § 
1538,  ante. 

Conclusiveness  of  decisions  in  gener- 
al, see  note  206,  under  Const,  art.  3,  § 
1,  ante. 

82.  Etfect  in  generali^— Under  Const. 
JJ.  S.  art.  4,  §  1,  a  judgment  which  bars 
another  action  in  the  state  where  it  was 
rendered  is  res  judicata  in  the  federal 
courts.  Cline  v.  Southern  Ry.  Co.  (B. 
C.)  231  F.  238. 

83.  Particuiar  adJudication8.^A  state 
court's  adjudication  that  complainant 
order  had  first  adopted  a  name»  and 
that  defendant  was  not  entitled  to  es- 
tablish branches  in  the  state  under  sim- 
ilar name,  held  of  no  extraterritorial 
effect.  National  Circle,  Daughters  of 
Isabella,  v.  National  Order  of  the 
Daughters  of  Isabella  (D.  C.)  232  F. 
907. 

Notwithstanding  diversity  of  citizen- 
ship of  parties,  federal  court  held  with- 
out jurisdiction  to  entertain  habeas 
corpus  to  enable  petitioner  to  secure 
custody  of  child,  to  whose  custody  pe- 
titioner was  entitled  under  adoption 
proceedings  in  another  state.  Ex  parte 
Bell  (D.  C.)  240  F.  758. 

Under  full  faith  and  credit  clause  of 
Const.  U.  S.  art.  4,  §  1,  held  that,  in 
action  in  federal  District  Court  for  New 
Jersey  to  enforce  liability  of  corpo- 
rate directors  on  judgment  rendered 
against  corporation  in  Montana,  judg- 
ment could  not  be  questioned  on  ground 
that  it  sounded  in  tort,  when  plaintiff 
had  elected  to  sue  on  contract.  North- 
ern Pac.  Ry.  Co.  v.  Crowell  (D.  C.)  i:45 
F.  668. 

(N)  Effect  of  judgments  of  United 
States  courts  in  state  courts 

87.  Controlling  or  conciusive  effect.— 

The  judgment  of  a  court  of  bankruptcy 
is  entitled  to  full  faith  and  credit,  and 
as  much  respect  as  any  other  judgment. 
Northern  Commercial  Co.  v.  Goldman, 
164  N.  W.  133,  37  N.  D.  542. 

88.  Particular  adjudicatlon8.F— Where 
bankruptcy  court  sitting  in  one  state 
adjudged  a  stock  of  goods  situated  in 
another  state  to  be  exempt  to  bank- 
rupt, and  bankrupt's  creditor,  who  had 
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been  a  party  to  such  proceedings  and 
had  objected  to  such  adjudication,  sub- 
sequently attached  the  goods  in  action 
in  court  of  latter  state,  adjudication  of 
bankruptcy  court  as  to  exempt  charac- 
ter of  goods  was  conclusive  on  state 
court.  Campbell-Thorpe  Grocer  Co.  v. 
Watkins  (Ark.)  205  S.  W.  826. 

Where  judgment  or  order  of  federal 
court  did  not  authorize  sale  of  prop- 
erty belonging  to  certain  heirs,  or  to 
any  one  except  city  of  New  Orleans 
receiver's  attempted  sale  of  property  of 
such    heirs    was    not   authorized,    and 


hence  was  not  protected  by  tae  full 
faith  and  credit  clause  of  federal  Con- 
stitution. Roussel  Y.  New  Orleans 
Land  Co.  (La.)  79  So.  860.    ^ 

A  New  Jersey  equity  court  will  not 
enjoin  party  before  it  from  proceeding 
to  enforce  in  New  York  judgment  for 
costs  rendered  by  federal  court  in  lat- 
ter state  on  :?round  that  New  Jersey 
suit  will  produce  a  recovery,  which  may 
be  set  off  against  judgment  for  cost^, 
where  no  motion  for  relief  is  made  in 
,  the  New  York  court.  Fowler  v.  Wes- 
terhoff  Bros.  Co.  (N.  J.  Ch.)  104  A.  198. 


Art.  4,  §  2,  cl.  1.  Privileges  and  immunities  of  citizens  of  the  sever- 
al states. 


I.  PERSONS    ENTITLED    TO    PRIV- 

ILEGE8 

I.  Citizenship  defined.— See  Biddinger 
V.  Commissioner  of  Police  of  City  of 
New  York,  38  S.  Ct.  41,  62  L.  Ed.  193. 

The  "privileges  and  immunities  of 
citizens,"  referred  to,  grow  out  of  cit- 
izenship, and  not  mere  residence.  "Cit- ' 
izenship"  and  "residence"  are  not  syn- 
onymous terms.  Commonwealth  v.  De 
Sarto,  62  Pa.  Super.  Ct  184. 

II.  RIGHTS  OR  PRIVILEGES  SE- 

CURED 

7.  Privileges  secured.— It  was  not  a 

violation  of  Criminal  Code,  §  19  (Comp. 
St.  1016,  §  10183),  denouncing  conspir- 
acy to  injure,  etc.,  any  citizen  in  the 
vxercise  of  any  right  secured  by  the 
Constitution  or  laws  of  the  United 
States  for  defendants  to  conspire  to  de-. 
port  from  Arizona  citizens  of  the  Unit- 
ed States  some  of  whom  had  registered 
under  the  Selective  Service  Act;  the 
conspiracy  not  depriving  those  conspir- 
ed against  of  rights  secured  by  Const, 
art.  4,  §  2,  or  Amendment  14,  the  fed- 
eral statutes  against  kidnapping,  etc., 
being  inapplicable,  and  the  Selective 
Service  Act  not  requiring  registrants 
to  remain  at  their  legal  residences.  U. 
S.  V.  Wheeler  (I).  C.)  254  F.  611. 

Under  Const.  U.  S.  art.  4.  §  2,  priv- 
ileges and  immunities  mean  such  as  are 
fundamental  and  belong  of  right  to  the 
citizens  of  the  several  states,  including 
protection  by  the  government,  enjoy- 
ment of  life  and  liberty,  etc.,  subject  to 
such  restraints  as  the  government  may 
justly  prescribe  for  the  general  good. 
La  Tourette  v.  McMaster  (S.  C.)  89  S. 
E.  308. 

III.  PARTICULAR  STATE   REGU- 
LATIONS  OR    RESTRICTIONS 

AFFECTING   RIGHTS 

14.  Trades,  professions,  or  businese. 
Legislative  powers.— Acts  Tenn.  1900, 
c.  470,  §  4,  imposing  privilege  tax  on 
business  of  constructing  bridges,  water- 
works, railroads,  etc.,  held  not  violative 
of  Const.  XI.  S.  art.  4,  §  2,  subsec.  1,  or 
the  Fourteenth  Amendment  as  discrim- 
inating against  foreign  citizens. 
Wright  V.  Ja<kson  Const.  Co.  (Tenn.) 
106  S.  W.  48S. 
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18.  —  Insunincej— An  act  allowing 
insurance  broker's  license  only  to  resi- 
dents of  the  state  who  have  been  li- 
censed insurance  agents  of  it  for  two 
years,  interpreted  by  distinguisbiag  be- 
tween "citizens'*  and  "residents"  as  ap- 
plying as  well  to  citizens  of  the  state 
as  to  citizens  of  other  states,  does  not 
discriminate  in  violation  of  Const.  U. 
S.  art.  4,  §  2.  L*  Tourette  v.  McMas- 
ter, 39  S.  Ct.  160,  63  L.  Ed.  — ,  affirm- 
ing 89  S.  E.  398,  104  S.  C.  501. 

Acts  Ky.  1016,  c.  19.  §|  14,  16,  pro- 
hibiting the  licensing  of  any  person  to 
act  as  agent  for  any  stock  fire  insur- 
ance company  who  is  not  a  bona  fide  * 
resident  of  the  state,  held  not  uncon- 
stitutional, as  abridging  the  privilegee 
or  immunities  of  citizens.  Adams  t. 
Thomas  (D.  C.)  246  F.  175. 

Rev.  St.  Mo.  1909,  §  6945.  eliminating 
suicide  as  a  defense  to  insurance  poli- 
cies issued  to  citizens  of  Missouri,  held 
not  violative  of  the  privileges  and  im- 
munities of  citizens  of  the  several 
states.  Lukens  y.  International  Life 
Ins.  Co.  (Mo.)  191  S.  W.  418. 

19. Banks  and  loan  associatiofls. 

— ^An  unconstitutional  discrimination 
does  not  exist  by  reason  of  guaranty  of 
general  deposits  under  Comp.  Laws 
Okl.  1909,  §  323,  and  the  security  re- 
quired for  deposits  of  school  funds  un- 
der section  7943.  United  States  Fidel- 
ity &  Guaranty  Co.  v.  State  (Okl.)  168 
P.  234. 

21. Manufacturars  and  sale  of 

manufactured  artides.^Tax  Law  Va.  S 
45,  as  amended  by  Acts  1915  (Ex.  Sess.) 
c.  148,  imposing  license  taxes  on  man- 
ufacturers, is  not  in  violation  of  privi- 
leges and  imnlunities  clause  of  article 
4  of  the  United  SUtes  Constitution. 
Armour  &  Co.  v.  Commonwealth  of 
Virginia.  38  S.  Ct  267,  246  U.  S.  1.  62 
L.  Ed.  547.  affirming  decree  Common- 
wealth V.  Armour  &  Co.,  87  S.  E.  610, 
118  Va.  242. 

A  regulation  by  a  state  superintend- 
ent of  weights  and  measures,  requiring 
combination  spring  and  lever  computing 
scales  to  be  equipped  with  a  deyice 
for  automatically  compensating  ^f 
changes  in  temperature,  held  not  in  vi- 
olation of  the  constitutional  riKhts  of 
a  nonresident  manufacturer.    Standanl 
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Computing  Scale  Co.  v.  Farrell  (D.  C.) 
242  F.  87. 

Laws  Miss.  1916,  c.  135,  8  3,  prohib- 
iting county  supervisors  from  letting 
contracts  to  furnish  county  with  blank 
books,  stationery,  etc.,  to  persons  who 
ere  not  bona  nde  residents  of  state,  ac- 
tually engaged  in  printing  business  in 
the  state,  held  not  violative  of  privileg- 
es and  immunities  of  citizens  of  the 
several  states,  ^tate  v.  Senatobia 
Blank  Book  &  Stationery  Co.,  76  So. 
258,  115  Miss.  254. 

23. Peddlers,  itinerant  venders, 

and  deaiers  in  goods  of  others.— Provi- 
sion of  Laws  N.  H.  1915,  c.  128,  reg- 
ulating sale  of  lightning  rods,  section 
3,  that  lightning  rod  agents  shall  be 
residents  of  state,  requires  that  agent, 
while  acting  under  license,  shall  main- 
tain a  residence  in  the  state,  and  so  is 
not  violative  of  Const.  U.  S.  art.  4,  | 
2,  par.  1,  relating  to  privileges  and 
immunities.  State  v.  Stevens  (N.  H.) 
99  A.  723. 

29.  Diversion  of  waters,  fishing,  and 
gaming^— Acts  Ga.  1915  (Ex.  Sess.)  p. 
71,  §  9,  prohibiting  nonrendents  from 
taking  shrimp,  prawn,  etc.,  for  sale, 
does  not  violate  any  privilege  or  im- 
munity of  citizens  of  another  state,  or 
of  Portugal,  either  under  state  or  fed- 
eral Constitution  or  treaty  between 
United  States  and  Republic  of  Por- 
tugal. Silver  v.  SUte  (Ga.)  93  S.  E. 
145. 

32.  Taxation  and  exemptions^— Where 
a  vehicle  license  tax  was  imposed  on 
all  vehicles  which  plied  the  streets  of 
a  city,  and  no  discrimination  was  made 
against  the  citizens  of  any  other,  the 
tax  is  valid.  City  of  Newport  v. 
French  Bros.  Bauer  Co.,  183  S.  W. 
532,  169  Ky.  174. 

Registration  tax  on  privilege  of  re- 
cording instruments  imposed  by  Laws 
Okl.  1913  c,  246,  as  amended  by  Laws 
1915,  c.  105,  is  not  violative  of  iConst. 
U.  S.  art.  4,  |  2,  relating  to  privileges 
and  immunities  of  citizens  of  several 
states.  Trustees',  Executors'  &  Se- 
curities Ins.  Corp.  V.  Hooton  (Okl.) 
157  P.  293. 

33.  Preferences  to  resident  creditors. 

—Constitution  of  United  States  re- 
quires equality  among  creditors  in  dis- 
tribution of  assets  of  insolvent  corpo- 
ration. American  &  British  Mfg.  Co. 
V.  International  Power  Co.,  159  N.  Y. 
S.  582,  173  App.  Div.  319. 

34.  Remedies  and  procedurow— An  ac- 
tion by  a  nonresident  against  a  railway 
for  injuries  occurring  in  the  state  where 
plaintiff  resides  will  not  be  enjoined, 
wherie  plaintiff  would  thereby  be  com- 
pelled to  bring  his  action  in  the  courts 
of  another  state.  Davis  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  159 
N.  W.  1084. 

The  courts  of  another  state  may  on 
equitable  grounds  enjoin  its  citizens 
from  proceeding  in  Minnesota  courts  to 
enforce  a  cause  of  action  given  by  the 
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statute  of  the  foreign  state,  without 
violating  the  privileges  and  immunities 
clause  of  United  States  Constitution. 
State  V.  District  Court,  Hennepin  Coun- 
ty CMinn.)  168  N.  W.  589. 

Rev.  St.  Neb.  1913,  §  7732,  as  amend- 
ed by  Laws  1915,  c.  145,  requiring 
plaintiff  to  be  bona  fide  resident  of  state 
for  six  months  preceding  filing  of  peti- 
tion for  attachment,  does  not  violate 
Const.  U.  S.  art.  4,  §  2,  entitling  citi- 
zens of  each  state  to  privileges  and 
immunities  of  citizens  of  the  several 
states.  Tanner  v.  De  Viimey  (Neb.) 
181  N.  W.  1052. 

Code  Civ.  Proc.  N.  T.  §  390a,  pro- 
viding that  a  cause  of  action  arising 
in  another  state  when  barred  there  can- 
not be  prosecuted  in  this  state,  is  not 
in  conflict  with  Const.  U.  8.  art.  4,  §  2, 
as  to  privileges  and  immunities  of  citi- 
zens of  the  several  states,  the  discrim- 
ination not  being  between  citizens,  but 
between  residents  and  nonresidents. 
Klotz  V.  Angle,  116  N.  B.  24,  220  N.  T. 
347,  affirming  judgment  151  N.  Y.  S. 
1125,  166  App.  Div.  963. 

35. Actions  for  wrongfui  death. 

— While  comity  requires  enforcement  in 
this  state  of  a  death  statute  of  an- 
other state,  Const.  U.  S.  art.  4,  §  2, 
as  to  privileges  and  immunities,  does 
not  require  enforcement  of  a  foreign 
statute,  which  is  contrary  to  the  public 
policy  of  this  state.  State  v.  District 
Court,  Hennepin  County  (Minn.)  168 
N.  W.  589. 

IV.  DETERININATION  OF  CONSTI- 
TUTIONAL  QUESTION 

37.  In  general.— Whether  an  ordi- 
nance permitting  news  stands  and  sale 
of  local  daily  newspapers  only  there- 
from infringes  Const.  U.  S.  art.  4,  §  2, 
or  Const.  111.  will  not  be  determined  on 
suit  to  restrain  its  enforcement  by  the 
publisher  of  a  weekly  magazine.  Cur- 
tis Pub.  Co.  V.  City  of  Chicago,  112  N. 
E.  667,  273  Dl.  373. 

38.  Persons  entitled  to  raise  constN 
ttttionai  question.— Nonresident  private 
detective  failing  to  comply  with  munic- 
ipal ordinances  subjecting  business  to 
police  supervision  cannot  complain  that 
in  its  enforcement  unconstitutional  dis- 

'  crimination  was  made  against  citizens 
of  other  states.  Lehon  v.  City  of  At- 
lanta, 37  S.  Ct.  70,  242  U.  S.  53,  61 
L.  Ed.  145,  affirming  judgment  84  S.  E. 
608,  16  Ga.  App.  64. 

Plaintiff  employer,  a  resident,  is  not 
entitled  to  attack  Workmon's  Compen- 
sation, Insurance  and  Safety  Act  Cal. 
§  75a,  added  by  St.  1915,  p.  1101,  on 
ground  that  it  discriminates  .against 
nonresidents,  contrary  to  Const.  U.  S. 
art.  4,  §  2,  and  Amend.  14.  A.  F. 
Estabrook  Co.  v.  Industrial  Accident 
Commission  (Cal.)  177  P.  848.' 

Rev.  St.  Mo.  1909,  §§  2798,  2799, 
as  to  taking  acknowledgments  held  not 
subject  to  attack  a  notary  taking  Kan- 
sas acknowledgment  on  ground  of  viola- 
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tion  of  CoDSt.  U.  S.  art.  4,  §§  1,  2,  and 
Const.  U.  S.  Amends.  5,  14,  and  Const. 
Mo.  art.  2,  §§  4,  30,  as  to  due  process 
of  law  and  right  to  contract.  State  ex 
rel.  Jordan  ▼.  Woodman  (Mo.)  193  S. 
W.  570. 
As  manufacturer  of  lightning  rods  is 

Art.  4,  §  2,  cl.  2.  Extradition  of 

See,  also,  notes  under  §  10110  et  seq. 
ante. 

I.  PERSONS  SUBJECT  TO  EX- ' 
TRADITION 

1.  Persons  In  state  when  committing 
crime.— The  federal  law  does  not  pro- 
vide for  state's  surrender  as  fugitive 
from  justice  of  one  who  has  violated 
criminal  laws  of  another  state  without 
having  been  present  therein,  and,  with- 
out state  legislation,  there  is  no  au- 
thority for  such  surrender.  State  v. 
Wellman,  170  P.  1052,  102  Kan.  50S,  L. 
R.  A.  1918D,  949. 

Presence  of  relator  in  habeas  corpus 
in  the  state  demanding  extradition  at 
the  inception  of  the  crime  entitles  that 
state  to  extradite  him  for  trial,  even 
if  he  did  not  remain  there  until  the 
consummation  of  the  crime.  People  ex 
rel.  Goldfarb  v.  Gargan,  168  N.  Y.  S. 
1027.  181  App.  Div.  410,  36  N.  Y.  Cr. 
R.  233. 

2.  Persons  In  custody  for  other  crime. 
—Under  Const.  U.  S.  art.  4,  §  2,  Rev. 
St.  §  5278  (U.  S.  Oomp.  St.  1916,  § 
10126),  and  Pen.  Code  Ga.  1910,  § 
1352,  where  fugitive  from  justice  from 
Missouri  was  convicted  in  United 
States  court  in  Alabama  and  commit- 
ted to  penitentiary  in  Georgia,  on  re- 
lease, Governor  of  Georgia  cou^  issue 
warrant  on  requisition  of  Governor  of 
Missouri  for  his  arrest.  He  was  not 
entitled  to  release  from  custody  on 
ground  that  he  did  not  voluntarily  come 
into  Georgia.  Kelly  v.  Mangum  (Ga.) 
88  S.  E.  550. 

One  in  actual  custody  of  the  officers 
of  either  a  state  or  federal  court  is  not 
subject  to  extradition  and  to  arrest  by 
the  officers  of  another  court,  except  in 
an  urgent  case,  in  the  absence  of  waiv- 
er by  the  first  court  of  its  jurisdiction. 
Cozart  V.  Wolf  (Ind.)  112  N.  E.  241. 

3.  Fugitives* from  Justice.— See  Innes 
V.  Tobin,  36  S.  Ct.  290,  60  L.  Ed.  562. 

A  person  cannot  be  extradited  as  a 
fugitive  from  justice  unless  physically 
present  in  the  state  in  which  the  crime 
is  alleged  to  have  been  committed  when 
it  was  committed.  Ex  parte  Montgom- 
ery (D.  C.)  244  F.  967;  People  ex  rel. 
Currier  v.  Chief  of  Police  of  City  of 
Rochester  (Co.  Ct.)  162  N.  Y.  S.  845, 
97  Misc.  Rep.  254.  But  a  person  in  de- 
manding state  when  ofTense  was  com- 
mitted and  thereafter  found  in  another 
state  held  presumed  a  fugitive  from 
justice.  A  citizen  of  New  York  charged 
with  conspiracy  in  Pennsylvania  held 
a  fugitive   from  justice   where  within 
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not  discriminated  against  by  Laws  N.  H. 
1915,  c.  128,  {  3,  providing  that  agenU 
for  lightning  rod  manufacturers  shall 
be  residents  of  state,  he  caonot  urge 
that  statute  as  to  him  is  violatiTe  of 
Const  U.  S.  art.  4,  fi  2,  par.  1.  SUte 
y.  Stevens  (N.  H.)  99  A.  723. 

fugitives  from  justice. 

the  time  charged  he  was  in  Pennsyl- 
vania on  other  business  and  passed 
through  such  state  on  an  interstate 
train  in  company  and  in  conference 
with  a  co-conspirator.  Ex  parte  Mont- 
gomery (D.  C.)  244  F.  967. 

One  taken  from  Texas  to  Cal^foniia 
on  process  under  extradition  is  sot  i 
fugitive  from  justice  from  Texas,  so  as 
to  be  subject  to  extradition  thereto. 
In  re  Whittington  (Cal.  App.)  167  P. 
404. 

Flight  contemplated  by  this  provision 
need  not  be  precipitate,  or  induced  by 
desire  to  escape  consequences  of  crime, 
but  there  must  be  departure  from  jus- 
tice within  term  as  used  in  Constitu- 
tion. Taft  V.  Lord,  103  A.  64.  92  Conn. 
639. 

To  constitute  one  a  "fugitive  from 
justice,"  the  person,  having  been  in  one 
state,  must  have  left  it  and  come  with- 
in jurisdiction  of  other  state,  and  must 
have  incurred  guilt  before  he  left  the 
one  state  and  while  bodily  present  in 
it.    Id. 

Husband  whose  matrimonial  domicile 
was  in  New  York,  and  who  brought  his 
wife  and  children  on  after  him  into 
Connecticut,  where  he  had  gone  to  seek 
work,  they  later  returning  to  New 
York,  whereupon  he  failed  to  support 
them,  held  not  a  fugitive  from  justice 
to  justify  his  arrest  by  execnave  of 
Connecticut  for  rendition  to  New  York 
on  indictment  there  for  abandonment. 
Id. 

Where  petitioner  was  arrested  in 
0.911  in  Tennessee,  anc(  antborities 
there  delivered  him  to  United  States 
courts  of  that  state,  and  he  was  sen- 
tenced for  five  years  to  federal  pen- 
itentiary at  Atlanta,  Ga.,  and  sheriff  of 
Fulton  county  held  him  under  order  of 
Governor  of  Georgia  for  delivery  to 
state  of  Tennessee  under  requisition  as 
fugitive  from  justice,  habeas  corpus 
was  properly  denied.  Hart  v.  Man- 
gum,  91  S.  E.  543,  146  Ga.  497. 
.  Whether  one  whose  extradition  was 
sought  is  a  fugitive  from  justice  of  a 
sister  state  is  a  question  of  fact.  Peo- 
ple ex  rel.  Currier  v.  Chief  of  Police  of 
City  of  Rochester  (Co.  Ct.)  162  N.  T. 
S.  845,  97  Misc.  Rep.  254. 

III.  AUTHORITY    OR    DUTY  TO 
DEMAND  OR  DELIVER  PER- 
SONS ACCUSED 

8.  Imposition  and  extent  of  oblis&tio" 
or  duty  J— The  right  of  extradition  is 
not  founded  on  any  state  statute,  com- 
ity, or  contract,  but  upon  the  Consti- 
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tution  and  laws  of  the  United  States. 
Ex  parte  Montgomery  (D.  C.)  244  F. 
967. 

9.  Duty   to    deliver    or   aurronder.— 

Guilt  or  innocence  of  one  held  for  ex- 
tradition as  fugitive  from  justice  is 
exclusdvely  for  courts  of  demanding 
state  where  evidence  conflicts.  Ex 
parte  La  Vere  (Nev.)  156  P.  446. 

lY.  REQUISITION,  WARRANT  FOR 

ARREST    AND    OTHER 

PROCEDURE 

13.  Requisition  and  accompanying  doo- 
ument»— Affidavit  or  Information  charg- 
ing crlme.^— Whether  a  demand  for  ex- 
tradition be  based  upon  an  indictment 
or  an  inartificial  aflidavit  upon  which 
the  warrant  has  been  issued,  the  extra- 
dition amounts  to  nothing  more  than  a 
step  in  securing  arrest  and  detention, 
and  this  is  especially  true  where  the  re- 
quest from  the  demanding  state  is  bas- 
ed upon  a  complaint  filed  with  a  com- 
mitting magistrate,  since  it  implies  fur- 
ther proceedings  before  tne  defendant 
can  be  brought  to  trial.  Webster  v. 
Splain,  45  App.  D.  C.  567. 

A  complaint  that  defendants  falsely 
represented  they  owned  a  stock  of  mer- 
chandise free  from  incumbrances  held 
sufficient  to  make  it  satisfactorily  ap- 
pear that  a  crime  under  Rev.  St.  Mo. 
1909,  §  4565,  penalizing  the  obtaining 
of  money  by  false  pretenses,  has  been 
committed.  Dragisick  v.  Jeffries 
(Mich.)  161  N.  W.  881. 

15.  Arrest  pending  demand  for  req- 
uisition.—Const  art.  4,  §  2,  subd.  2,  and 
Rev.  St.  §  5278  (Comp.  St.  1916,  | 
10126),  relating  to  extradition,  do  not 
protect  from  arrest  in  New  York  one 
charged  with  commission  of  crime  in 
another  state  such  arrest  being  gov- 
erned by  rules  applicable  to  citizens  of 
New  York.  It  is  not  essential  that 
steps  for  rendition  have  been  taken  at 
time  of  the  arrest.  Burton  v.  New  York 
Cent.  &  U.  IL  n,  Co.,  38  S.Ct.  308, 
245  U.  S.  315,  62  L.  Ed.  314,  a^rm- 
ing  judgment  104  N.  E.  1127,  210  N.  Y. 
567,  which  affirmed  132  N.  Y.  S.  628, 
147  App.  Div.  557. 

Offense  committed  in  one  state  does 
not  justify  arrest  of  perpetrator  in 
another  state,  except  on  warrant  for 
arrest  as  fugitive  from  justice.    George 


V.  Norfolk  &  W.  Ry.  Co.  (W.  Va.)  88 
S.  B.  1036. 

V.  RIGHTS  AND    LIABILITIES   OF 
ACCUSED    AFTER    EXTRA- 
DITION 

16.  Immunity  from  prosecution  for 
another  ofifensed— Where  accused  was 
extradited  for  grand  larceny,  held,  he 
was  tried  for  the  offense  upon  which  he 
was  extradited.  State  v.  Knowles 
(Wash.)  162  P.  618. 

VI.     REVIEW 

20.  Examination  and  review  of  pro- 
oeedlngsw— Under  ,Cr.  Code  111.  §§  315, 
317  (Hurd's  Rev.  St.  lU.  1915-16,  c. 
38),  on  habeas  corpus  by  person  ar- 
rested for  delivery  to  Illinois  authori- 
ties, he  cannot  show  that  he  was  usual- 
ly and  publicly  a  resident  of  Illinois 
for  the  period  of  limltationa  following 
the  date  of  the  alleged  crime.  Bidding- 
er  ▼.  Commissioner  of  Police  of  City 
of  New  York,  38  S.  Ct.  41,  245  U.  S. 
128,  62  L.  Ed.  198. 

An  alleged  fugitive  may  resist  com- 
pliance by  one  state  with  the  demand 
of  another  for  extradition.  Burton  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  38 
S.  Ct  108,  245  U.  S.  315,  62  L.  Ed. 
314,  affirming  judgment  104  N.  E.  1127, 
210  N.  Y.  567,  which  affirmed  132  N.  Y. 
S.  628,  147  App.  Div.  557. 

In  habeas  corpus  governor's  extradi- 
tion warrant  makes  a  prima  facie  case 
and  places  on  the  prisoner  the  burden 
of  proving  by  practically  conclusive  evi- 
dence that  he  is  not  a  fugitive  from 
justice.  Ex  parte  Montgomery  (D.  C.) 
244  F.  967. 

On  habeas  corpus  by  one  charged  with 
conspiracy  and  arrested  under  extra- 
dition warrant  whether  he  committed 
any  criminal  act  in  the  demanding  state 
or  was  in  fact  a  conspirator  held  not 
involved.    Id. 

A  person  held  on  an  executive  war- 
rant for  extradition  to  another  state 
may  test  the  legality  of  his  detention 
by  habeas  corpus  proceedings  in  a  fed- 
eral court.  Ex  parte  Birdseye  (D.  C.) 
244  F.  972. 

In  habeas  corpus  proceedings  for  the 
discharge  of  a  prisoner  held  on  an  ex- 
tradition warrant  the  technical  suffi- 
ciency of  the  indictment  on  which  the 
warrant  was  issued  is  not  open  to  ques- 
tion.   Id. 
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4.  Admission  of  territories— Status 
and  powers  on  admission^— When  terri- 
tory is  admitted  to  Union  as  a  state,  it 
stands  on  same  footing  as  original  13 
states,  with  supreme  authority  as  to  all 
matters  of  internal  government  and 
local  concern,  subject  only  to  limita- 
tions of  federal  Constitution,  and  stat- 
utes enacted  for  territory  upon  sub- 
jects of  state  cognizance  are  automat- 
ically abrogated.    Oklahoma,  K.  &  M.  L 


Ry.  Co.  V.  Bowling  (O.  C.  A.)  249  F. 

592. 

5.  —  Effect  on  existing  territorial 
law  or  rights  thereunder.^Under  En- 
abling Act  June  16,  1906,  Const.  Okl. 
art.  25,  §  2,  held,  that  Oklahoma  stat- 
utes were  substituted  for  Arkansas 
statutes  of  descent  made  applicable  by 
Act  June  30,  1902,  to  Creek  allotments 
under  Act  March  1,  1901.  Jefferson  v. 
Fink,  38  S.  Ct,  516,  247  U.  S.  288,  62 
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Im  Ed.  1117,  affirming  judgment  Same  y. 
Cook  (Okl.)  155  P.  852. 

Where  contract  of  shipment  arose  in 
Indian  Territory  before  statehood,  in* 
terest  may  be  recovered  upon  damages 
accruing  to  shipper  by  reason  of  delay 
in  the  delivery.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Sun  DriUing  Co.  (Okl.)  165 
P.  1133. 

Where  a  note  after  maturity  was 
subjected  to  limitations,  prescribed  by 
Mansf.  Ark.  Dig.  §  4483,  in  force  in 
the  Indian  Territory,  the  running  of 
the  statute  was  not  interrupted  by 
statehood.  Kolsay  v.  Kelsay  Land  Co. 
(Okl.)  166  P.  173. 


10.  —  Effeol  on  Indian  or  other 
treatios.^De8plte  Act  May  27, 1908,  i 
1,  held  that,  Oklahoma  having  been 
admitted  to  statehood  since  the  passage 
of  Act  Feb.  28,  1902,  relating  to  con- 
demnation of  rights  of  way  over  Indian 
land,  the  latter  act  does  not  api»ly  to 
lands  conveyed  by  Indian  allottees  after 
restrictions  against  alienation  had  ex- 
pired. Oklahoma,  K.  &  M.  I.  Ry.  O). 
V.  Bowling  (C.  C.  A.)  249  F.  592. 

Since  statehood  any  attempted  di- 
vorce between  members  of  the  Osage 
Tribe  of  Indians  in  accordance  wiUi 
tribal  customs  is  a  nullity.  Wah-Tsa- 
e-o-she  v.  Webster  (Okl.)  172  P.  7a 


Art.  4,  §  3,  cl.  2.  Territory  and  property  of  United  States;  claims 
of  United  States  or  particular  states. 


I.  GENERAL  POWERS  OF 
CONGRESS 

I.  Disposition  and  protection  of  gov- 
ernment property.— Inclusion  within  a 
state  of  lands  of  the  United  States  does 
not  take  from  Congress  the  power  to 
control  their  occupancy  and  use,  though 
it  may  require  exercise  of  police  power, 
Utah  Power  &  Light  Co.  v.  U.  S.,  37 
S.  Ct.  387,  243  U.  S.  389,  61  L.  Ed. 
791. 

Assuming  federal  government  has 
right  to  dispose  of  water  power  created 
by  dam  and  lock  on  Black  Warrior  riv- 
er, Va.,  the  power  is  reserved  solely 
to  Congress,  under  Const,  art.  4,  |  3. 
30  Op.  Atty.  Gen.  154. 

III.  REGULATIONS  AFFECT- 
ING PUBLIC  LANDS 

5.  Government  authority  and  control. 

—Under  this  clause,  Congress  has  pow- 
er to  dispose  of  public  lands  of  the 
United  States,  and  they  may  be  leased, 
sold,  or  given  away  on  such  terms  and 
conditions  as  the  public  interests  re- 
quire. Ruddy  V.  Rossi,  39  S.  Ct  46, 
63  L.  Ed.  — . 

Under  this  clause  and  the  express 
provisions  of  the  Enabling  Act  and 
Constitution  of  Utah,  disclaiming  on 
the  part  of  the  people  of  the  state  all 
right  and  title  to  the  unappropriated 
public  lands  of  the  United  States  there- 
in, and  providing  that  until  its  title  is 
extinguished  such  lauds  shall  remain 
subject  to  the  disposition  of  the  Unit- 
ed States,  private*  rights  in  such  Iniulg 
cannot  be  acquired  under  the  state's 
power  ot  eiuinoiit  domam,  but  only  by 
virtue  of  some  act  of  Congress.  Utah 
Power  &  Light  Co.  v.  U.  S.,  230  F. 
328,  144  C,  C  A.  470. 

6.  State  regulations.— State  laws,  in- 
cluding those  relating  to  exercise  of 
power  of  eminent  domain,  have  no 
bearing  on  controversy  over  right  to 
use  public  lands  of  the  United  States 
within  the  state  as  sites  for  commercial 
enterprises.  Utah  Power  &  light  Co. 
V.  IJ.  S.,  37  S.  Ct.  387.  243  U.  S.  389, 
61  L.  Ed.  791. 

Rem.  &  Bal.  Code  Wash.  {§  811  and 
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825,  making  possession  for  five  days 
preceding  unlawful  entry  sufiicient  basis 
for  forcible  entry  and  detainer  action, 
etc.,  does  not'  unconstitutionally  con- 
flict with  U.  S.  Rev.  St.  i  2289  et  seq. 
(Comp.  St.  1916,  §  4530  et  seq.)  re- 
lating to  hoihestead  entries.  Denee  t. 
Ankeny,  38  S.  Ct.  226.  246  U.  S.  208, 

62  L.  Ed.  669,  affirming  judgments  Mor- 
rison v.  Gunning,  157  P.  1109,  91 
Wash.  693,  and  Ridpath  v.  Denee,  148 
P.  15,  85  Wash.  322. 

Police  power  of  state  extends  over 
federal  public  domain,  at  least  when 
there  is  no  legislation  by  Congress  on 
subject.  Omaechevarria  v.  State  of 
Idaho.  38  S.  Ct.  323,  246  U.  S.  343,  62 
L.  Ed.  763,  affirming  judgment  State 
V.  Omaechewiaria,  152  P.  280,  27  Ida- 
ho. 797. 

It  is  wholly  beyond  power  of  a  state 
to  limit  or  impair  the  exemption  grant- 
ed by  Rev.  St.  U.  S.  §  2296  (U.  S. 
Comp.  St.  1916,  §  4551),  as  to  lands 
acquired  under  homestead  act  in  re- 
spect to  satisfaction  of  debts  contract- 
ed prior  to  issuing  of  patent.  Bovey- 
Shute  Lumber  Co.  v.  Erickson  (N.  D.) 
170  N.  W.  628. 

7.  Power  to  grant  and  convey.— Un- 
der this  clause,  Congress  in  exercise 
of  its  discretion  in  disposal  of  pnblic 
lands,  had  power,  by  Rev.  St  |  2226 
(Comp.  St.  1916.  §  4551),  the  fourth 
section  of  the  Homestead  Act,  to  re- 
strict alienation  of  homestead  lands 
after  conveyance  by  United  States  in 
fee  simple,  by  providing  no  such  lands 
shall  become  liable  to  satisfaction  of 
debts  contracted  prior  to  issuance  of 
patent.     Ruddy  v.  Rossi,  39  S.  Ct  4ft, 

63  L.  Ed.  — . 

9.  Taxation  by  state  of  pubtio  lands 
—Power  of  state  to  tax-— When  all  con- 
ditions prescribed  by  Congress  for 
alienation  of  public  lands  have  been 
complied  with,  and  only  the  ministerial 
duty  to  issue  the  patent  remains,  U»€ 
state  may  tax  the  land  to  the  beneficial 
owner,  notwithstanding  the  bare  legal 
title  remains  in  the  government 
Boone  v.  Gulf,  F.  &  A.  Ry.  Co.  (Ala.) 
78  So.  956. 
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CONSTITUTION 


Art  4,  §  3,  cl.  2 


Where  land  claim  under  a  SpaniBh 
grant  was  confirmed  by  Act  Cong. 
March  8,  1819,  the  title  to  the  land, 
prior  to  the  issuance  of  patent  by 
Commissioner  of  General  Land  Office 
upon  certificate  of  register  and  re- 
ceiver under  section  12  of  the  act,  was 
in  the  United  States  and  exempt  fvom 
taxation,  and  title  thereto  could  not  be 
acquired  by  tax  sale  or  adverse  posses- 
sion. Stein  V.  England  (Ala.)  80  So. 
362. 

Where  the  equitable  title  to  swamp 
land  had  passed  from  the  state  to  the 
purchaser,  who  was  entitled  to  pat- 
ent, the  land  was  taxable,  and  a  tax 
sale  would  confer  title  to  tax  purchas- 
er. Bruce  v.  Jones,  78  So.  9,  117  Miss. 
207. 

II.  — —  EfPect  of  patent  or  right  to 

patent.— Generally  speaking,  one  who 
has  a  right  to  real  property  and  is  not 
excluded  from  its  use  and  enjoyment 
should  not  be  permitted  to  use  the  le- 
gal title  of  the  government  to  avoid 
his  just  share  of  taxation.  Interests 
of  homestead  entrymen  in  lands  with- 
in a  reclamation  project,  who  have 
made  full  proof  of  compliance  with  the 
law  and  obtained  patents,  or  partial 
proof  which  gives  them  a  vested  inter- 
est, held  subject  to  local  taxation.  U. 
S.  y.  Canyon  County,  Idaho  (D.  C.) 
232  F.  985. 

"Where  land  claim  under  a  Spanish 
grant  was.  confirmed  by  Act  Cong. 
March  3,  1819,  the  title  to  the  land, 
prior  to  the  issuance  of  patent  by  Com- 
missioner of  General  Land  Office  upon 
certificate  of  register  and  receiver  un- 
der section  12  of  the  act,  was  in  the 
United  States  and  exempt  from  taxa- 
tion, and  title  thereto  could  not  be  ac- 
quired by  tax  sale  or  adverse  posses- 
sion. Stein  V.  England  (Ala.)  80  So. 
362. 

Where  public  survey  showed  land 
to  be  within  section  granted  by  Con- 
gress for  the  use  of  the  common 
schools  of  state  by  the  Enabling  Act, 
the  title  to  the  land  was  in  the  state 
and  not  taxable,  though,  prior  to  sur- 
vey, patent  to  land  had  been  issued  by 
the  United  States  government.  Where 
United  States  government  issued  pat- 
ent to  land  subsequently  found,  upon 
public  survey,  to  be  state  land  under 
Enabling  Act,  and  title  thereto  was 
decreed  to  be  in  state  in  action  to  quiet 
title,  but  thereafter  became  subject  to 
conveyance  to  United  States  upon  be- 
ing selected  therefor  under  Laws  Wash. 
1913,  p.  301,  §  3,  the  title  pending  such 
final  selection  was  in  state  and  not  sub- 
ject to  taxation.  Ortman  v.  Kititas 
County   (Wash.)   177  P.  721. 

13.  —  Indian  lands<— A  state  may 
not,  when  assessing  the  corporate  as- 
signee of  an  oil  and  gas  lease  of  Osage 
lands,  made  under  Act  Feb.  28,  1891, 
and  Act  March  3,  1905,  include  the 
lease,  either  as  a  separate   object  of 


taxation  or  as  rep^resented  by  the 
stock  of  the  corporation.  Indian  Ter-^ 
ritory  Illuminating  Oil  Co.  v.  State  of 
Oklahoma,  36  S.  Ct.  453,  240  U.  S.  522, 
60  L.  Ed.  779,  reversing  judgment  In 
re  Indian  Territory  Illuminating  Oil 
Co.,  142  P.  997,  43  Okl.  307.  , 

A  homestead  allotment  to  a  Creek 
Indian  under  Act  June  30,  1902,  pro- 
viding it  should  remain  nontaxable,  in- 
alienable, and  free  from  incumbrance 
for  21  years  from  deed  thereof,  when 
made  aHenable  by  Act  May  27,  1908,  i 
4,  was  taxable  in  the  hands  of  an 
alienee.  Fink  v.  Board  of  ComVs  of 
Muskogee  County,  39  S.  Ct.  128,  63  L. 
Ed.  — . 

Where  citizens  of  Choctaw  and 
Chickasaw  Nations  paid  taxes  not  as- 
sessable on  their  allotments  when  there 
was  no  immediate  necessity  for  pay- 
ment to  prevent  seizure  of  their  per- 
sons or  property,  the  payment  was  vol- 
untary, and,  without  statutory  author- 
ity, could  not  be  recovered.  Board  of 
Com'rs  of  Love  County  v.  Ward  (Okl.) 
173  P.  1050. 

lY.  INTERFERENCE  WITH  OR 
TAXATION  BY  STATE  OF  UNIT- 
ED STATES  PROPERTY  OR  IN- 
STRUMENTALITIES 

14.  Government  property^— Personal 
property  of  Indian  allottees,  issued  by 
or  otherwise  derived  from  the  govern- 
ment, held  not  subject  to  state  taxa- 
tion. U.  S.  V.  Pearson  (D.  C.)  231  F. 
270. 

Not  only  property  issued  by  the  gov- 
ernment to  Indians,  but  also  the  in- 
'  crease  and  property  purchased  with 
the  proceeds  of  the  sale  of  issued  prop- 
erty and  increase,  is  exempt  from  taxa- 
tion by  the  state.  Olney  v.  McNair 
(Wash.)  177  P.  641. 

15.  National  banks  and  other  federal 
agencies.— A  surety  company,  execut- 
ing bonds  required  by  the  United 
States  under  Act  Aug.  13,  1894  (Comp. 
St.  1916,  §  6923),  does  not  become  a 
federal  instrumentality,  exempt  from  a 
state  tax  exacted  from  foreign  corpo- 
rations on  premiums  received.  Fidel- 
ity &  Deposit  Co.  of  Maryland  v.  Com- 
monwealth of  Pennsylvania.  36  S.  Ct. 
298,  240  U.  S.  319,  00  L.  Ed.  604,  af- 
firming judgment  Commonwealth  v. 
Fidelity  &  Deposit  Co.  of  Maryland,  90 
A.  437,  244  Pa.  67. 

State  cannot  tax  a  national  bank  up- 
on its  capital.  State  v.  Security  NaL 
Bank  of  Minneapolis,  165  N.  W.  1067, 
139  Minn.  102. 

Under  Rev.  St.  Mo.  1909,  §  8378,  ex- 
empting from  taxation  aU  buildings 
leased  by  the  state  for  military  pur- 
poses, a  building  leased  and  generally 
used  for  a  National  Guard  armory  is 
exempt  from  taxation,  notwithstanding 
its  occasional  use,  during  the  occupan- 
cy of  the  National  Guard,  for  other 
purposes  for  which  rental  was  charged. 
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State  ex  rel.  Millis  ▼.  Fleming   (Mo.) 
204  S.  W.-1085. 

A  franchise  to  construct  and  operate 
its  lines  in  post  roads,  owned  and  en- 
joyed by  a  telegraph  company  under 
the  federal  Post  Roads  Act,  was  not 
taxable  by  the  state.  People  ex  rel. 
Postal  Telegraph-Cable  Co.  v.  State 
Board  of  Tax  Com'rs,  120  N.  E.  192, 
224  N.  Y.  167. 

By  the  Tax  Law  N.  Y.  §S  2,  43,  re- 
quiring inclusion,  for  taxation,  of  val- 
ue of  all  franchises,  rights,  or  permis- 
sion to  construct,  maintain,  or  operate, 
etc.,  Legislature  did  not  intend  to  reach 
special  franchise  of  telegraph  company 
under  federal  Post  Roads  Act.    Id. 

If  any  federal  franchise  of  a  tele- 
graph company  has  been  included  in  an 
assessment  for  taxation  by  the  dlate,  the 
assessment  of  such  federal  franchise, 
and  of  the  company's  franchise  from 
the  state,  is  so  far  one  that  the  whole 
assessment  must  fall  for  its  partial  in- 
validity.    Id. 

The  state  can,  if  it  so  provides,  tax 
the  right  to  maintain  a  bridge,  though 
it  be  over  a  navigable  river,  and  be 
primi^rily  for  interstate  and  foreign 
commerce;  the  right  to  maintain  it  not 
being  dependent  solely  on  federal  au- 
thority. People  ex  rel.  Niagara  Falls 
International  Bridge  Co.  v.  State  Tax 
Commission  (Sup.)  170  N.  Y.  S.  997, 
103  Misc.  Rep.  648. 

Agencies  of  the  federal  government 
are  only  exempt  from  state  taxation  so 
far  as  such  taxation  may  interfere  with 
or  impair  their  efficiency  in  performing 
the  functions  by  which  they  serve  the 
government.  A  tax  upon  their  prop- 
erty has  no  such  necessary  effect, 
though  a  tax  upon  their  operations  is 
a  direct  obstruction  to  the  exercise  of 
federal  powers.  Laws  Okl.  1916,  c.  39, 
imposing  tax  on  gross  value  of  produc- 
tion upon  property  rights,  leases,  and 
machinery,  as  to  company  engaged  un- 
der authority  of  Secretary  of  Interior 
in  producing  oil  in  former  tribal  lands, 
was  not  a  tax  on  a  federal  agency  but 
merely  a  tax  on  its  property  and  valid. 
Large  OU  Co.  v.  Howard  (Okl.)  163  P. 
537;    WhitehiU  v.  Same,  Id.  947. 

A  municipality  might  impose  a  tax 
on  a  telegraph  franchise  in  a  street 
which  is  a  post  road.     Western  Union 


Tel.  Co.  ▼.  City  of  Houston  (Tex.  (h. 
App.)  192  S.  W.  577. 

Conceding  that  a  telegraph  company 
is  agent  of  United  States,  under  Act 
Cong.  July  24,  1866  (Comp.  St  1916,  | 
10072),  the  Industrial  Insurance  Act, 
requiring  employers  to  pay  premiums 
for  compensation  insurance,  as  applied 
to  such  company  by  providing  for  em- 
ployes injured  in  construction  of  tele- 
graph system  in  the  state,  is  not  in- 
valid as  a  tax.  State  ▼.  Postal  Tele- 
graph-Cable Co.  of  Washington 
(Wash.)  172  P.  902. 

V.  TERRITORIES  AND  PROPERTY 
THEREIN 

17.  Legislative  power  of  congress^ 
Before  territories  are  admitted  to 
statehood.  Congress  exercises  as  to 
them  combined  powers  of  the  national 
and  state  governments.  Oklahoma,  K. 
&  M.  I.  Ry.  Co.  V.  Bowling,  249  F. 
592,  161  C.  C.  A.  518. 

Congress  has  authority  to  require 
foreign  corporations  to  file  a  copy  of  its 
articles  of  incorporation,  a  statement  of 
its  condition,  a  list  of  its  officers,  its 
consent  to  be  sued,  and  the  name  of  sn 
agent  upon  whom  service  of  procesi 
may  be  made,  before  doing  business  in 
Alaska.  Such  legislation  is  constitu- 
tional and  valid.  Van  Schnyver  Co.  ▼• 
Breedman,  5  Alaska,  260. 

Congress  has  plenary  legislative  pow- 
er in  the  territory  of  Alaska.  It  can 
legislate  on  all  rightful  subjects  of 
legislatkon  therein  not  prohibited  by 
the  national  Constitution,  and  can  con- 
fer that  power  on  a  territorial  Legis- 
lature created  therein  under  the  Con- 
gress. Territory  v.  Alaska  Pac.  Fish- 
eries, 5  Alaska,  325. 

VII.  INDIAN  AND  FOREST  RESER- 
VATIONS 

27.  Indian  reservations^— The  right 
which  Indians  hold  in  the  lands  em- 
braced within  a  reservation  is  that  of 
occupancy,  the  fee  and  the  right  of 
disposition  being  in  the  United  States. 
The  creation  of  an  Indian  reservation 
does  not  vest  the  Indians  with  the  right 
to  the  use  of  the  waters  thereon,  ex- 
cept 80  far  as  necessary  to  carry  out 
the  object  for  which  the  reservation 
was  created.  U.  S.  ▼•  Wightman  P- 
C.)  230  F.  277. 


Art.  4,  §  4.  Republican  form  of  government ;  protection  against  in- 
vasion and  domestic  violence. 

rel.  Davis  v.  HUdebrant,  36  S.  Ct  708, 
241  U.  S.  565,  60  L.  Ed.  1172;  Moun- 
tain Timber  Co.  v.  State  of  Washing- 
ton, 37  S.  Ct.  260,  243  U.  S.  219.  61  L. 
Ed.  685,  affirming  judgment  State  v. 
Mountain  Timber  Co.,  135  P.  W5,  75 
Wash.  581. 

Claim  that  amendment  7  to  state 
Constitution  was  in  violation  of  vron- 
sion  guaranteeing  republican  form  of 
government,  held  foreclosed  by  Con- 
gress by  admission  of  senators  and  rep- 


Republican    form    of    govern  men  t^- 

Whether  a  state  has  ceased  to  be  re- 
publican in  form,  because  it  has  made 
the  referendum  a  part  of  the  legisla- 
tive power,  is  a  political  question  for 
Congress  to  determine.  Courts  may 
not  treat  provisions  of  congressional 
apportionment  act  under  which  referen- 
dum is  recognized  as  repugnant  to  re- 
publican form  of  government,  since 
Congress  has  exclusive  authority  to  up- 
hold the  guaranty.     State  of  Ohio  ex 
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Art.  6,  §  2 


resentatives  of  state  since  adoption  of 
amendment.  It  is  a  federal  question, 
and  the  federal  Supreme  Court  has 
held  the  constitutional  guaranty  a  po- 
litical matter  beyond  jurisdiction  of 
courts.  State  v.  Owen,  166  P.  703,  97 
Wash.  466. 

Ky.  St.  $  829,  is  not  violative  of  the 
guaranty  of  a  republican  form  of  gov- 
ernment.   Louisville    &   N.   B.    Co.   v. 


Greenbrier  Distillery  Co.,  187  S.  W. 
296,  170  Ky.  776. 

The  idea  expressed  in  Const  Neb., 
art.  1,  f  26,  providing  that  "ail  pow- 
ers not  herein  delegated  remain  with 
the  people,"  distinguishes  a  republican 
form  of  government  from  a  monarchy 
or  oligarchy.  State  v.  Moorhead,  156 
N.  W.  1067.  99  Neb.  527. 


ARTICLE  VI 

MISCELLANEOUS  PROVISIONS 


Art.  6,  §  2.  Cohstitution,  laws,  and  treaties  of  the  United  States  to 
be  the  supreme  law  of  the  land, 

I.  Supreme  law  of  the  land.— Under 
Const,  art.  1,  f  8,  and  this  article, 
Congress  has  power  to  raise  an  army 


by  conscription,  and  Act  May  18,  1917, 

c.  15,  ante,  §  2044a  et  seq.,  is  valid. 
Arver  v.  U.  S.,  38  S.  Ct.  159,  245  U.  S. 
866,  Ann.  Cas.  1918B,  856,  62  L.  Ed. 
349,  L.  R.  A.  1918C,  361. 

In  view  of  this  article.  Act  March  3, 
1815,  f  3,  providing  that  publication 
of  notice  of  sales  of  land  for  nonpay- 
ment of  federal  direct  taxes,  etc., 
should  be  in  every  newspaper  within 
the  state  in  which  the  laws  of  the 
United  States  are  by  public  authority 
published,  requires  publication  of  such 
notices  to  be  made  only  in  the  neiitrs- 
paper  or  newspapers  designated  to  pub- 
lish the  federal  laws.  Virginia  &  West 
Virginia  Coal  Co.  v.  Charles  (D.  C.) 
251  F.  83. 

2.  Sphere  of  state  and  federal  iegls- 
lationd— Under  Const,  art.  1,  §  2,  cl. 
1,  article  1,  §  4,  cl.  1,  article  1,  §  8, 

d.  18,.  and  article  6,  cl.  2,  the  right 
to  vote  for  Representatives  is  confer- 
red by  the  federal  Constitution,  and 
Congress  can  protect  the  electors  in 
the  enjoyment  of  that  right.  Congress 
had  power  to  enact  Criminal  Code,  § 
83  (Comp.  St.  1916,  §  10251),  forbid- 
ding any  corporation  from  making  a 
money  contribution  in  connection  with 
any  election  at  which  a  Representative 
in  Congress  is  to  be  voted  for.  It  is 
immaterial  that  state  officers  are  to  be 
chosen  at  the  same  election.  U.  S.  v. 
United  States  Brewers'  Ass'n  (D.  C.) 
239  F.  163. 

Under  this  article  the  federal  Em- 
ployers' Liability  Act  governs  a  rail- 
road's liability  for  death  of  a  servant 
engaged  in  interstate  commerce,  al- 
though Mills'  Ann.  St.  1912,  §§  2181- 
2183,  also  gives  a  right  of  action.  Den- 
ver &  R.  G.  R.  Co.  V.  WUson  (Colo.) 
163  P.  857. 

In  actions  in  state  courts  under  fed- 
eral statutes,  while  questions  of  proce- 
dure and  evidence  are  determined  by 
the  laws  of  the  forum,  questions  con- 
nected with  the  right  of  action  must  be 
settled  according  to  federal  law.  Con- 
tinental Paper  Bag  Co.  v.  Maine  Cent. 
B.  Co.,  99  A.  259,  115  Me.  449. 


Interstate  commerce  is  governed  by 
the  Acts  of  Congress,  and  by  the  com- 
mon-law principles  enforced  by  the  fed- 
eral courts  to  the  'exclusion  of  state 
laws.  Northwestern  Consol.  Milling 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.  (Minn.) 
160  N.  W.  1028. 

Where  Congress  once  assumes  con- 
trol over  a  subject  or  territory  com- 
mitted to  it  by  the  Constitution  of  the 
United  Stated,  all  power  of  the  sep- 
arate states  over  such  subject  or  ter- 
ritory is  at  an  end.  Western  Union 
Telegraph  Co.  v.  Piper  (Tex.  Civ.  App.) 
191  S.  W.  817. 

3.  State  interference  with  federal 
laws  in  general.p-In  view  of  Regula- 
tions for  United  States  Army,  art.  72, 
which  is  law  of  land,  state  courts  have 
no  authority  to  grant  a  writ  of  ha- 
beas corpus  for  discharge  of  members 
of  state  militia  which  has  been  drafted 
into  the  military  service  of  United 
States  under  National  Defense  Act. 
Ex  parte  McMillan  (Ala.  App.)  74  So. 
396. 

5.  State  interference  with  federal  of- 
flcors  or  institutions,  and  with  ambassa- 
dors and  consuls^— Under  Const.  U.  S. 
art.  3,  §  2,  subds.  1,  2,  article  3,  §  1, 
and  article  6,  subd.  2,  and  Judicial 
Code,  1911,  §  24,  subd.  18,  and  section 
256,  subd.  8  (Comp.  St.  1916,  §§  991, 
1233),  New  York  Supreme  Court  held 
to  have  no  jurisdiction  of  wife's  ac- 
tion for  separation,  under  Code  Civ. 
Proc.  N.  Y.  §  1762,  as  against  husband, 
consul  for  republic  of  Peru,  so  that 
service  of  summons  would  be  vacated 
and  complaint  dismissed.  Higginson  v. 
Higginson  (Sup.)  158  N.  Y.  S.  92,  96 
Misc.  Rep.  457. 

6.  Controlling  effect  of  federal  deci- 
sions.^A  basic  contention  of  plaintiff 
appellant,  seeking  to  restrain  enforce- 
ment of  state  drainage  statute,  which 
disregards  line  of  conclusive  decisions 
of  Supreme  Court  of  the  United  States 
by  separating  expressions  in  opinions 
from  their  context  in  order  to  give 
them  a  meaning  which  the  opinions  do 
not  sanction,  and  which  it  has  been  re- 
peatedly declared  would  be  inconsistent 
with  decided  cases,  cannot  be  sustained. 
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Orr  V.  Allen,  39  S.  Ct.  23,  63  L.  Ed. 

xUthough  dissented  to,  a  ruling  of  the 
Supreme  Court  of  the  United  States 
is  imperative  on  the  state  Supreme 
Court  in  similar  cases,  which  are  sub- 
ject to  review  by  the  United  States  Su- 
preme Court.  Llebing  y.  Mutual  Life 
Ins.  Co.  of  New  York  (Mo.)  207  S.  W. 
230. 

Decisions  of  the  Supreme  Court  of 
the  United  States  as  to  validity  of  con- 
tracts, which  may  partially  destroy 
competition,  are  not  binding  on  state 
court,  though  entitled  to  great  weight, 
unless  contract  involves  an  article  of 
interstate  commerce.  Kobt.  H.  Inger- 
soll  &  Bro.  V.  Hahne  &  Co.  (N.  J.  Ch.) 
101  A.  1030. 

The  Supreme  Court  will  follow  the 
doctrine  of  the  Court  of  Appeals,  and 
not  the  United  States  Supreme  Court, 
where  the  question  is  not  a  federal  one. 
People  ex  rel.  Hirschberg  v.  Seeger, 
166  N.  Y.  S.  913,  179  App.  Div.  792, 
affirming  order  (Sup.)  165  N.  Y.  S.  32, 
100  Misc.  Rep.  51. 

A  decision  of  the  Supreme  Court  of 
the  United  States,  following  the  deci- 
sions of  the  Supreme  Court  of  Illinois 
in  construing  "rules  of  property*;  in 
Illinois,  is  not  applicable  as  a  precedent 
to  an  Oklahoma  contract,  where  the 
Oklahoma  decisions  are  in  conflict  with 
those  of  Illinois.  Hill  Oil  &  Gas  Co. 
v.  White  (Okl.)  157  P.  710. 

The  decision  of  the  United  States  Su- 
preme Court  in  another  case  of  the 
same  controlling  facts  will  be  followed. 
Supreme  Lodge,  K.  P.,  v.  Cooper  (Tex. 
Civ.  App.)  188  S.  W.  943. 

7.  -— f  Federal  questions  In  general. 

—As  regards  federal  questions>  the 
state  courts  are  bound  only  by  decisions 
of  the  United  States  Supreme  Court; 
decisions  of  inferior  federal  courts  be- 
ing merely  persuasive.  Kenna  v.  Cal- 
umet Hammond  &  Southeastern  Rail- 
road Co.,  206  111.  App.  17. 

The  judgment  of  a  federal  court  on 
the  federal  question  as  to  what  passed 
to  the  state  under  a  grant  by  the  Unit- 
ed States  must  be  followed  by  state 
courts.  Tollcston  Club  of  Chicago  v. 
Carson   (Ind.)    114  N.  B.  629. 

State  courts  should  follow  decisions 
of  federal  courts  on  federal  questions. 
Chrosciel  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  159  N.  Y.  S.  924,  174  App.  Div. 
175. 

Controversy  over  injuries  to  plain- 
tiff's river  steamboats  through  wash- 
ing out  of  boom  to  which  they  were 
moored  on  account  of  giving  way  of 
obstruction  in  river  formed  there  by 
trees  and  brush  deposited  by  defend- 
ant, being  cognizable  in  admiralty 
court,  common -law  courts,  when  try- 
ing such  a  case,  should  ordinarily  fol- 
low rules  obtaining  in  admiralty.  Myr- 
tle Point  Transp.  Co.  v.  Port  of  Co- 
quiUe  River,  168  P.  625,  86  Or.  311. 

Whether  a  national  bank  is  liable  as 
custodian  of  a  will  for  failure  to  deliver 
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it  is  a  federal  question.    Myers  v.  Ex- 
change Nat.  Bank  (Wash.)  164  P.  951. 

8.  —  Construction  of  federal  Coa- 
8titiitlon.^In  considering  the  applica- 
tion of  the  federal  Constitution  to  the 
question  of  due  process  of  law,  the  Ida- 
ho Supreme  Court  is  concluded  by  the 
decisions  of  the  federal  Supreme  Coart. 
Hyatt  V.  Black  well  Lumber  Co.  (Idaho) 
173  P.  1083. 

The  courts  of  the  several  states  are 
bound  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  upon  the 
meaning  and  application  of  the, federal 
Constitution.  Harmon  v.  Bolley  (Ind.) 
120  N.  E.  33. 

Decisions  of  United  States  courts 
construing  provision  of  federal  Consti- 
tution prohibiting  illegal  seizures,  which 
limits  only  powers  of  federal  govern- 
ment, apply  only  to  seizures  made  un- 
der federal  authority.  People  y.  Mc- 
Donald, 165  N.  Y.  S.  41,  177  App.  Div. 
806. 

On  the  question  as  to  the  validity  and 
effect  of  a  divorce  rendered  in  another 
state  on  substituted  service,  the  Su- 
preme Court  of  the  United  States  is  the 
ultimate  authority.  Schenker  v. 
Schenker,  169  N.  Y.  S.  35,  181  App. 
Div.  621. 

Where  action  is  founder  upon  a  for- 
eign judgment  based  upon  a  foreign 
statute,  interpretation  of  federal  Con- 
stitution by  Supreme  Court  of  United 
States  must  be  accepted  and  judgment 
enforced  though  it  is  based  upon  stat- 
ute which  is  contrary  to  declared  pol- 
icy of  state  in  which  suit  is  brought 
Adams  v.  Dick  (Sup.)  170  N.  Y.  S.  17, 
103  Misc.  Rep.  259. 

There  being  no  statute  prohibiting 
fraternal  benefit  society  from  •raising 
its  rates,  and  Revisal  N.  C.  1905.  { 
4791,  making "  charter  govern  policy, 
question  whether  Massachusetts  com- 
pany may  raise  rates  in  North  Carolina 
involves  Const.  U.  S.  art.  4,  §  1,  as  to 
full  faith  and  credit,  and  the  decision 
of  the  United  States  Supreme  Court  ia 
binding  on,  the  Supreme  Court  of  North 
Carolina.  HoUingsworth  v.  Supreme 
Council  of  the  Royal  Arcanum,  96  S.  E. 
81, 175  N.  C.  615. 

Decisions  of  the  United  States  Su- 
preme Court  as  to  whether  statutes  of 
a  certain  nature  violate  the  United 
States  Constitution  are  binding  upon 
the  state  courts.  Zancanelli  v.  Central 
Coal  &  Coke  Co.   (Wyo.)   173  P.  9Sl. 

9.  — -  Construction  of  federal  stat- 
utes^-The  construction  of  a  federal 
statute  is  for  the  federal  courts,  and  a 
state  court  must  follow  the  rule  which 
they  announce.  State  v.  Hyde,  169  P. 
757,  88  Or.  1,  rehearing  denied  171  P. 
582,  88  Or.  1 ;  New  York  Cent.  &  H.  R. 
R.  Co.  V.  York  &  Whitney  Co.,  119  K. 
E.  855,  230  Mass.  206;  Felix  v.  Yak- 
sum,  103  P.  481,  95  Wash.  138;  North- 
ern Pac.  Ry.  Co.  v.  Longmire  (WashJ 
176  P.  150. 
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The  law  as  expounded  by  the  federal 
courts,  and  especially  the  Supreme 
Court  of  the  United  States,  goyems  the 
validity  and  construction  of  contracts 
for  8b<pnlent  in  interstate  commerce 
and  the  rights  and  liabilities  of  the  par- 
ties thereto,  and  supersedes  the  doctrine 
expounded  by  state  courts.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Rankin,  36 
S.  Ct.  555,  241  U.  S.  319,  60  L.  Ed. 
1022 ;  Chesapeake  &  O.  Ry.  Co.  of  In- 
diana V.  National  Bank  of  Commerce 
of  Norfolk,  95  S.  E.  454,  certiorari  de- 
nied 38  S.  Ct.  582,  247  U.  S.  519,  62 
L.  Ed.  1246 ;  Prescott  &  N.  W.  R.  Co. 
V.  Davis  (Ark.)  191  S.  W.  210;  Lusk 
V.  Long,  192  S.  W.  213,  127  Ark.  261 ; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Wood 
(Ark.)  207  S.  W.  32;  Doster  &  Me- 
Kibben  v.  Michigan  Cent.  R.  Co.,  196 
111.  App.  49;  Sweetser  v.  Chicago  & 
Alton  R.  Co.,  196  111.  App.  623 ;  Cross- 
ley  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  199 
111.  App.  195 ;  Mays  v.  Wells  Fargo  & 
Co.,  199  lU.  App.  443;  Midland  Lin- 
seed Co.  V.  American  Liquid  Fireproof- 
ing  Co.  (Iowa)  166  N.  W.  573;  Balti- 
more &  Ohio  R.  Co.  V.  Leach,  191  S.  W. 
310,  173  Ky.  452 ;  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Young,  195  S.  W.  93, 
175  Ky.  841;  Aradalou  v.  New  York, 
N.  H.  &  H.  R.  Co.,  114  N.  E.  297,  225 
Mass.  285;  Metz  Co.  y.  Boston  &  M. 
R.  R.,  116  N.  B.  475,  227  Mass.  307 ; 
lUinois  Cent.  R,  Co.  v.  W.  J.  Davis 
&  Co.  (Miss.)  72  So.  874 ;  Illinois  Cent. 
R.  Co.  V.  Rogers  &  Hurdle  (Miss.)  76 
So.  686;  Foster  Lumber  Co.  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  194  S.  W.  281, 
270  Mo.  629 ;  Howard  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Mo.  App.)  184  S.  W.  906 ; 
Thompson  v.  Atchison,  T.  &  S.  F.  R, 
Co.  (Mo.  App.)  185  S.  W.  1145 ;  Bana- 
ka  V.  Missouri  Pae.  Ry.  Co.,  186  S.  W. 
7,  193  Mo.  App.  345 ;  Donoho  v.  Mis- 
souri Pac.  Ry.  Co.,  187  S.  W.  141,  193 
Mo.  App.  610,  transferred  from  Supreme 
Court  184  S.  W.  1149 ;  Barnet  v.  New 
York  Cent  &  H.  R.  R.  Co.,  118  N. 
E.  625,  222  N.  Y.  195,  reversing  judg- 
ment 153  N.  Y.  S.  374,  167  App.  Div. 
738 ;  Dodge  &  Dent  Mfg.  Co.  v.  Penn- 
sylvania R.  Co.,  162  N.  Y.  S.  549,  175 
App.  Div.  823;  Bryan  v.  Louisville 
&  N.  R.  Co.  (N.  C.)  93  S.  B.  750 ;  At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  Cooper 
(Okl.)  175  P.  539 ;  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Bentley  (Okl.)  176  P. 
250;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Nel- 
son, 192  S.  W.  1056,  108  Tex;  305.  Af- 
firming judgment  (Civ.  App.)  139  S. 
W.  81,  certiorari  denied  38  S.  Ct.  13, 
62  L.  Ed.  534 ;  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Smyth  (Tex.  Civ.  App.)  189  S. 
W.  70 ;  Houston  E.  &  W.  T.  Ry.  Co.  v. 
Houston  Packing  Co.  (Tex.  Civ.  App.) 
203  S.  W.  1140. 

Where  action  against  express  com- 
pany was  based  on  interstate  shipment, 
validity  of  stipulation  limiting  time  for 
claims  for  failure  to  deliver  must  be  de- 
termined under  rules  adopted  by  federal 
courts.  Lyijch  v.  Southern  Express  Co., 
90  S.  E.  655,  18  Ga.  App.  761,  con- 


forming to  answers  to  certified  questions 
(Sup.)  90  S.  B.  527. 

Whether  a  pass  issued  by  an  inter- 
state carrier  to  members  of  an  employ6*8 
family  is  a  free  pass  and  a  gratuity  and 
not  issued  in  consideration  for  services 
is  a  federal  question  relative  to  duty  of 
state  court  to  follow  federal  decisions. 
Clark  V.  Southern  Ry.  Co.  (Ind.  App.) 
119  N.  B.  539. 

Being  a  common  carrier  within  inter- 
state commerce  statutes,  and  engaged  in 
interstate  commerce  with  respect  to 
message  from  Kansas  to  Missouri,  tele- 
graph company  was  governed  by  federal 
law,  as  applied  by  federal  courts,  to  ex- 
clusion of  all  state  laws  and  decisions, 
as  to  liability  for  mistake  in  transmis- 
sion. Poor  V.  Western  Union  Telegraph 
Co.  (Mo.  App.)  196  S.  W.  28. 

In  determining  liability  of  telegraph 
company  for  negligent  delay  in  trans- 
mission of  interstate  message,  the  law 
as  construed  by  federal  courts  touching 
question  must  be  followed.  Diften- 
derffer  v.  Western  Union  Telegraph 
Co.,  200  S.  W.  706,  199  Mo.  App.  48. 

An  action  by  a  shipper  of  live  stock 
against  a  railroad  for  injuries  to  stock 
in  transit  was  tried  on  the  theory  thht 
compliance  with  the  bill  of  lading  stipu- 
lation for  notice  of  claim  could  be 
waived  by  the  railroad.  On  appeal  to 
the  state  Supreme  Court  the  question 
of  waiver  was  not  considered,  the  stip- 
ulation being  regarded  as  unreasonable 
and  invalid  in  any  event.  On  appeal  to 
the  United  States  Supreme  Court,  the 
stipulation  was  held  valid  and  enforcea- 
ble, and  the  case  remanded.  Held,  the 
railroad  company  was  not  precluded,  by 
the  theory  on  which  the  case  had  been 
tried  below,  from  urging  that  such  stip- 
ulation could  not  be  waived  by  the  car- 
rier under  the  uniformity  requirements 
of  the  Interstate  Commerce  Act,  since 
whether  such  stipulation  could  be  waiv- 
ed was  a  federal  question,  and  the  rule 
of  the  theory  of  the  case  below,  being 
merely  a  rule  of  practice,  must  give  way 
to  the  holding  of  the  Supreme  Court  of 
the  United  States  on  the  federal  ques- 
tion. Wall  V.  Northern  Pac.  Ry.  Co. 
(Mont)  161  P.  518. 

Federal  decisions  that  rule  in  federal 
courts  as  to  burden  of  proof  as  to  car- 
rier's contributing  negligence,  when 
carrier  shows  loss  was  occasioned  by  act 
of  God,  is  one  of  substance,  rather  than 
of  procedure,  must  be  followed  in  con- 
sidering interstate  shipment.  Barnet 
V.  New  York  Cent  &  H.  R.  R.  Co.,  118 
N.  E.  625,  222  N.  Y.  195,  reversing  judg- 
ment 153  N.  Y.  S.  374,  167  App.  Div. 
738. 

On  question  of  proximate  cause,  when 
considering  interstate  shipment,  state 
courts  must  follow  federal  courts.    Id. 

In  the  case  of  an  interstate  contract 
of  carriage,  dependent  on  the  act  of 
Congress  regulating  passes  for  family 
of  an  employe  (Act  Cong.  Feb.  4,  1887, 
as  amended),  the  decision  of  the  Su- 
preme Court  of  the  United  States  that 
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the  corporation  is  not  liable  for  puni- 
tive damages  for  willfulness  of  servant 
unauthorized  or  unratified  by  it  is  con- 
trolling. Turman  v.  Seaboard  Air  Line 
Ry.  (S.  C.)  89  S.  E.  655. 

In  a  case  involving  the  construction 
of  the  federal  Employers'  Liability  Act, 
the  decisions  of  the  federal  courts,  and 
particularly  the  Supreme  Court  of  the 
United  States  are  binding  on  a  state 
court.  Southern  Ry.  Co.  v.  Gray,  36 
S.  Ct.  558,  241  U.  S.  333,  60  L.  Ed. 
1030,  reversing  judgment  Gray  v. 
Southern  R.  Co.,  83  S.  B.  849,  167  N. 
C.  433;  Polluck  v.  Minneapolis  &  St. 
L.  R.  Co.  (S.  D.)  166  N.  W.  641,  cer- 
tiorari denied  39  S.  Ct.  6,  (^  L^  Ed. 
— ;  Smithson  v.  Atchison,  T.  &  S.  h\ 
Ry.  Co.  (Cal.)  162  P.  Ill ;  Dunlavy  v. 
Chicago,  B.  &  Q.  R.  Co.,  200  111.  App. 
75;  Roberts  v.  Cleveland,  C,  C.  &  St 
L.  Ry.  Co.,  202  111.  App.  480,  judgment 
affirmed  117  N.  E.  97,  279  111.  493; 
Davidson  v.  Peoria  &  P.  U.  Ry.  Co., 
203  lU.  App.  498;  Gaines  v.  Grand 
Trunk  Ry.  Co.  of  Canada  (Mich.)  159 
N.  W.  542;  Bement  v.  Grand  Rapids 
&  I.  Ry.  Co.  (Mich.)  160  N.  W.  424 ; 
Newkirk  v.  Pryor  (Mo.  App.)  183  S. 
W.  682 ;  Smith  v.  Lusk  (Mo.  App.)  198 
S.  Ww  434;  Matti  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Mont)  176  P.  154; 
Mayers  v.  Union  R.  Co.,  100  A.  967, 
256  Pa.  474;  Ft  Worth  &  R.  G.  Ry. 
Co.  v.  Bird  (Tex.  Civ.  App.)  196  S.  W. 
697;  Rowe  v.  Colorado  &  S.  R.  Co. 
(Tex.  Civ.  App.)  205  S.  W.  731. 
A  decision  of  a  federal  court  as  to 
,  whether  an  employ^  is  engaged  in  in- 
terstate commerce,  especially  if  more 
recent,  should  be  followed  in  prefer- 
ence to  decision  of  a  state  court 
Southern  Pac.  Co.  v.  Industrial  Ace 
Commission  (Cal.)  171  P.  1071.  certiora- 
ri denied  Same  v.  Industrial  Accident 
Commission  of  State  of  California,  38 
S.  Ct  582,  24rr  U.  S.  516,  62  L.  Ed, 
1244;  Kuchenmeister  v.  Los  Angeles  & 
S.  L.  R.  Co.  (Utah)  172  P.  725. 

State  courts  are  bound  under  rulings 
of  Supreme  Court  of  United  States  to 
fix  compensation  to  beneficiaries  of  de- 
ceased employ^  under  federal  Employ- 
ers* Liability  Act  at  present  or  cash 
value  of  what  employe  might  reason- 
ably have  contributed  to  their  support 
during  his  life  expectancy.  Jones  v. 
Kansas  City  Southern  Ry.  Co.  (La.)  78 
So.  568. 

The  Supreme  Court  of  Missouri  will 
keep  to  its  present  construction  of  the 
common  law  concerning  assumption  of 
risk  in  cases  involving  federal  law  until 
a  federal  court  says  we  cannot  so  apply 
the  common  law.  Williams  v.  Pryor, 
200  S.  W.  53,  272  Mo.  613,  certiorari 
granted  Pryor  v.  WiUiams.  38  S.  Ct 
332,  246  U.  S.  660,  62  L.  Ed.  926. 

Decisions  of  the  federal  courts  are 
binding  on  the  question  whether  a  state- 
ment of  claim  of  a  railroad  employ^ 
can,  after  expiration  of  the  period  of 
limitation  of  the  act,  be  amended  so  as 
to  bring  the  action  within  the  federal 
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Employers'  Liability  Act  Hogarty  r. 
Philadelphia  &  R.  Ry.  Co.,  99  A  741. 
255  Pa.  236. 

The   decisions  of  the  United  States 
Supreme    Court    are    conclusfve  upon 
state  courts  as  to   what  is  interstate 
commerce.  Treadway   v.    St  Louis,  1. 
M.  &  S.  Ry.  Co.,  191  S.  W.  930, 127 
Ark.  211 ;    Lusk  v.  Atkinson  (Mo.)  1S6 
S.  W.  703 ;    McBain  v.  Northern  Pac 
Ry.  Co.,  160  Pac  654,  52  Mont  578; 
Peck- William  son   Heating   &  Yentilat- 
ing  Co.  v.  McKnigbt  &  Men  (Teim.l 
205  S.  W.  419;    Pope  v.  Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  (Tei.)  207 
S.  W.  514;    Great  Northern  Ry.  Ck).  v. 
King,  161  N.  W.  371,  165  Wis.  159. 

The  decisions  of  the  Supreme  Court 
of  the  United  States,  on  the  constnic- 
tion  of  the  bankruptcy  act,  are  coDtroQ- 
ing  upon  Supreme  Court  of  Geor^a. 
Covington  v.  Rosenbusch  (Ga.)  97  S. 
B.  78;  Whaley  v.  King  (Tenn.)  206  S. 
W.  31. 

A  decision  of  the  federal  Supreme 
Court  construing  an  act  of  Congress  is 
controlling,  not  only  upon  the  federal 
courts,  but  upon  the  state  courts  as  well 
though  the  decision  refers  to  a  period  of 
limitation  prescribed  in  the  act.  Walk- 
er V.  Iowa  Cent  Ry.  Co.  (D.  O.)  241  F. 
395. 

Decisions  of  federal  courts  of  last  re- 
sort construing  and  applying  Rev.  St 
U.  S.  f  766  (U.  S.  Comp.  St  m6,  f 
1292),  providing  that  pending  liabeas 
corpus  proceedings  in  federal  court,  any 
proceeding  in  any  state  court  against 
prisoner  for  any  matter  heard  and  de 
termined  under  habeas  corpus  vrit 
shall  t>e  void,  will  be  deemed  controlling 
by  the  Supreme  Court  in  action  involv- 
ing applicability  of  such  statutes.  Ex 
parte  McCready  (Cal.)  177  P.  459. 

Pronouncement  of  United  States  Su- 
preme Court  on  subject  of  rendition  of 
fugitives  from  justice  between  states, 
which  concerns  interpretation  and 
meaning  of  federal  Constitution  and 
laws,  is  binding  on  courts  of  Connecti- 
cut. Taft  V.  Lord,  103  A,  644,  92 
Conn.  '539. 

Decisions  of  Supreme  Court  of  United 
States,  construing  acts  of  Congress  re- 
lating to  national  banks,  will  be  fol- 
lowed by  state  courts.  Cooper  v.  Na- 
tional Bank  of  Savannah  (Ga.  App.) 
94  S.  E.  611. 

Upon  questions  respecting  the  re- 
moval of  actions  from  the  state  coarts 
to  the  federal  courts,  the  Supremo 
Court  of  the  United  Stetes  is  the  final 
authority.  Landers  v.  Tracy,  18S  S. 
W.  763,  171  Ky.  657. 

The  latest  utterance  of  United  States 
Supreme  Court  construing  a  federal 
statute  is  binding  on  state  courts  as  to 
such  statute's  construction,  regardless 
of  prior  decisions.  State  v.  Southern 
Express  Co.  (N.  C.)  91  S.  B.  706. 

Decision  of  United  States  Supreme 
Ourt  as  to  application  of  United 
States  statute  relating  to  Indian  home- 
steads is  binding  on  the  courts  of  the 
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state.    Porter  v.  Steinmetz  (S.  D.)  159 
N.  W.  39. 

The  decisions  of  the  federal  courts 
are  controlling  on  a  state  court  in  de- 
termining whether  a  federal  statute  had 
taken  effect  at  the  time  an  interstate 
shipment  was  made.  Kansas  City,  M. 
&  O.  Ry.  Co.  of  Texas  v.  Harral  (Tex. 
Civ.  App.)  190  S.  W.  659. 

10.  T —  Construction  of  state  stat- 
uteSd— The  construction  of  state  stat- 
utes relating  to  taxes  being  purely  one 
of  state  law,  a  construction  by  the  na- 
tional courts  is  not  binding  on  state 
courts.  Union  Pac.  R.  Co.  v.  Board  of 
Com'rs  of  Weld  County,  Colo.,  38  S.  Ct. 
510,  247  U.  S.  282,  62  L.  Ed.  1110,  re- 
versing decree  222  F.  651,  138  C.  C.  A. 
175,  which  denies  rehearing  6f  217  F. 
640,  133  C.  C.  A.  392. 

The  Supreme  Court  of  United  States 
having  declared  that  state  laws  author- 
izing recovery  for  mental  suffering,  for 
negligent  failure  to  deliver  a  telegram 
N  are  invalid  as  nnwarrantai>ly  affecting 
interstate  commerce,  discussion  of  the 
validity  of  such  laws  in  state  courts  is 
useless.  Western  Union  Telegraph  Co. 
y.  Hawkins  (Ala.)  73  So.  973. 

Reasonableness  of  notice  of  suit  or  of 
service  of  process  by  publication,  oppor- 
tunity to  become  parties  to  such  judi- 
cial proceeding  affecting  personal  or 
property  rights,  and  right  of  appeal  are 
questions  governed  by  constructions  by 
United  States  Supreme  Court  of  state 
statutes  providing  for  due  process  of 
law  under  Const.  U.  S.  Amend.  14. 
Gill  V.  More  (Ala.)  76  So.  453. 

The  state  Supreme  Court  is  the  final 
arbiter  in  construing  state  Constitution 
and  laws,  and  is  not  influenced  by  deci- 
sions of  federal  courts.  State  v.  Meek, 
192  S.  W.  202,  127  Ark.  349. 

Ordinances  forbidding  colored  persons 
to  occupy  houses  in  blocks  where  the 
greater  number  of  houses  are  occupied 
by  white  persons  having  been  held  in- 
valid by  the  federal  Supreme  Court,  as 
in  violation  of  Const.  U.  S.  Amend.  14, 
the  decision  is  controlling  on  a  state 
court.  Glover  v.  City  of  Atlanta  (Ga.) 
96  S.  E.  562. 

The  provisions  of  the  Illinois  Pure 
Food  Act  are  modeled  after  those  of 
section  10  of  the  federal  Food  and  Drug 
Act,  and  the  construction  of  the  latter 
act  by  the  United  States  Supreme 
Court  is. persuasive  authority;  and,  as 
the  Illinois  Legislature  adopted  the  lan- 
guage of  the  federal  statute,  it  must  be 
takei;  to  have  intended  to  use  the  lan- 
guage in  the  sense  in  which  it  had  been 
construed.  People  v.  Fifty  Cases  of 
Eggs,  198  111.  App.  319;  Same  v.  Four- 
teen Cases  of  Eggs,  Id.  324. 

Though  Code  Iowa,  1897,  §  2419,  re- 
lating ,to  shipments  of  intoxicating  liq- 
uor, was  held  unconstitutional  by  the 
United  States  Supreme  Court  as  inter- 
fering with  interstate  commerce,  yet  on 
the  enactment  of  the  Webb-Kenyon  Act 
(U.  S.  Comp.  St.  1916,  §  8739)  it  be- 
caifie   enforceable;  the  section  haying 


remained  as  part  of  the  statutory  law. 
Stajcar  v.  Dickinson  (Iowa)  169  N.  W. 
756. 

A  decision  of  the  federal  Circuit 
Court  of  Appeals  construing  state  stat- 
utes is  not  a  binding  precedent  on  a 
state  court,  though  persuasive.    Id. 

Whether  the  requirements  of  Pub. 
Laws  Me.  1911,  c.  152,  imposed  a  bur- 
den on  a  foreign  corporation's  right  to 
engage  in  interstate  business  is  a  fed- 
eral question  and  in  its  determination 
the  Supreme  Court  is  controlled  by  the 
decisions  of  the  federal  Supreme  Court, 
so  far  as  applicable.  F.  S.  Royster 
Guano  Co.  v.  Cole,  99  A.  33,  115  Me. 
387. 

The  question  whether  a  railroad  com- 
pany is  "engaged  in  or  soliciting  busi- 
ness in  this  commonwealth"  under  St. 
Mass.  1913,  c.  257,  amending  St.  1907, 
c.  332,  $  1,  is  a  federal  one,  and  the 
decisions  of  the  federal  Supreme  Court 
control.  Reynolds  v.  Missouri,  K.  &  T. 
Ry.  Co.,  113  N.  E.  413,  224  Mass.  379. 

Prior  decisions  by  the  state  Supreme 
Court  that  trading  stamp  statutes  vio- 
late the  state  Constitution  are  binding 
on  the  state  courts,  notwithstanding  a 
decision  of  he  United  States  Supreme 
Court  that  similar  statutes  do  not  vio- 
late a  similar  provision  of  the  federal 
Constitution.  In  re  Opinion  of  tjbc 
Justices,  115  N.  E.  978,  226  Mass.  613. 

Decision  of  Supreme  Court  of  United 
States  that  St.  Mass.  1900,  c.  490,  pt. 
3,  §  56,  imposing  excise  tax  on  domestic 
business  of  foreign  corporation,  was 
rendered  invalid  by  St.  Mass.  1914,  c. 
724,  is  conclusive  on  Supreme  Judicial 
Court,  of  this  commonwealth.  Liquid 
Carbonic  Co.  v.  Commonwealth  (Mass.) 
121  N.  E.  514. 

In  construing  Laws  Minn.  1917,  c.  463 
(Gen.  St.  Supp.  1917,  §§  8521—1  to 
8521—6),  making  it  unlawful  to  dis- 
courage enlistment  in  the  armed  forces 
of  United  States  or  of  Minnesota,  the 
Supreme  Court  would  look  to  the  deci- 
sions of  the  federal  courts  for  the  rules 
governing  in  such  cases.  State  v.  Town- 
ley  (Minn.)  168  N.  W.  591. 

Courts  of  Mississippi,  above  all  others, 
including  federal  courts,  have  right  to 
construe  Mississippi  statutes.  Becker 
y.  Columbia  Bank,  73  So.  798,  112 
Miss.  819. 

Court  of  Appeals  must  yield,  to  Su- 
preme Court  of  United  States,  its  views 
as  to  constitutionality  of  statute  per- 
mitting service  of  process  on  officer  of 
foreign  corporation  not  doing  business 
in  state  when  he  is  incidentally  and 
temporarily  in  state.  Robert  Dollar 
Co.  v.  Canadian  Car  &  Foundry  Co., 
115  N.  E.  711,  220  N.  Y.  270,  affirming 
order  161  N.  Y.  S.  1143,  175  App.  Div. 
935. 

The  constitutionality  of  Personal 
Property  Law  N.  Y.  §  44,  as  amended  by  ' 
Laws  1914,  c.  507,  |  1,  relative  to  sales 
of  merchandise  in  bulk  cannot  be  ques- 
tioned in  view  of  a  decision  of  the  fed- 
eral  Supreme  Court  holding  constitu- 
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tional  a  similar  statate  of  another  stafe. 
Apex  Leasing  Co.  v.  Litkc  (Sup.)  158 
N.  Y.  S.  21.  93  Misc.  Rep.  353,  judg-. 
ment  reversed  159  N.  Y.   Q.  707,  173 
App.  Div.  323. 

A  decision  of  the  Court  of  Appeals 
that  a  statute  violates  the  state  Con- 
stitution is  binding  on  the  Supreme 
Court,  though  the  United  States  Su- 
preme Court  has  held  that  a  substan- 
tially similar  statute  docs  not  violate 
the  federal  Constitution.  Klein  v.  Mar- 
avelas  (Sup.)  159  N.  Y.  S.  554,  94 
Misc.  Rep.  458,  order  affirmed  159  N, 
Y.  S.  1122,  173  App.  Div.  983. 

Whether  a  court  of  the  state,  under  a 
statute  thereof,  can  obtain  jurisdiction 
of  a  foreign  executor  by  service  of  sum- 
mons on  him  in  the  state,  cannot  be  de- 
termined arguendo  by  a  federal  Dis- 
trict Court,  and  thus  bind  the  state 
court  in  a  subsequent  action  between 
the  same  parties.  TThorbum  v.  Gates, 
(Sup.)  171  N.  Y.  S.  568. 

The  question  whether  a  tax  upon  an* 
interstate  carrier  measured  by  its  gross 
earnings,  is  one  upon  interstate  com- 
nterce,  so  as  to  be  beyond  the  power  of 
the  state  to  impose,  is  controlled  by  the 
decisions  of  the  United  States  Supreme 
Court  Houston  Belt  &  Terminal  Ry. 
Co.  V.  State  (Tex.)  192  S.  W.  1054,  re- 
versing judgment  State  v.  Houston  Belt 
&  Terminal  Ry.  Co.  (Civ.  App.)  16(J  S. 
W.  83. 

The  question  of  the  privilege  of  a  for- 
eign corporation  to  be  sued  in  a  partic- 
ular county  within  the  state  is  a  state 
question  on  which  the  decisions  of  the 
state  Supreme  Court  are  controlling, 
though  contrary  to  those  of  the  federal 
courts.  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Stevens  (Tex.  Civ.  App.)  192  S.  W.  304 ; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ayers 
(Tex.  Civ.  App.)  192  S.  W.  310. 

Supreme  Court  of  United  States  hav- 
ing decided  that  the  segregation  ordi- 
nance of  one  city  is  void  as  conflicting 
with  Const.  U.  S.  Amend.  14,  on  appeal 
from  judgment  convicting  of  violation  of 
like  ordinance  of  another  city,  the  Su- 
preme Court  of  Appeals  must  reverse, 
and  direct  dismissal.  Irvine  v.  City  of 
Clifton  Forge  (Va.)  97  S.  E.  310. 

Whether  the  Washington  Workmen's 
(Ik)mpensation  Act  abolishes  all  other  ac- 
tions by  employ^  injured  while  unload- 
ing ship  in  navigable  waters  of  Puget 
Sound,  is  a  wholly  state  question  as  to 
the  right  to  maintain  a  common-law  ac- 
tion, and  decision  of  federal  district 
court  in  another  case  as  to  interpreta- 
tion of  the  act  is  not  controlling  upon 
the  state  court.  Shaughnrssy  v.  North- 
land S.  S.  Co.  (Wash.)  162  P.  546. 

In  determining  whether  a  state  oil 
inspection  statute  requires  inspection 
to  be  made  during  the  time  the  oil  is 
an  article  in  interstate  commerce,  the 
decisions  of  the  United  States  Supreme 
Court  are  controlling.  Standard  Oil 
Ck).  v.  Graves  (Wash.)  162  P.  558. 

The  jurisdiction  to  determine  wh(»tlier 
a  state  statute  prohibiting  shipment  of 
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intoxicating  liquors  into  the  state  is  val- 
id is  a  federal  question  ultimately  d^ 
terminable  by  the  Supreme  Ourt  of  the 
United  States,  and  under  its  interpreta- 
tion of  the  Webb-Kenyon  Act  it  is  per- 
missible for  a  state  to  prohibit  the  ship- 
ment of  liquors  into  points  within  its 
borders.  State  v.  Warburton,  166  P. 
615,  97  Wash.  242. 

II.  — -  Federal  court  lodgments  or 
decisions  as  res  ]udlcata  In  state 
courts^-See  note  206,  under  art  3, 1 1, 
ante. 

16.  Force  and  effect  of  treaties.— See 
Ex  parte  Larrucea  (D.  C.)  249  F. 
981. 

The  admission  of  aliens  and  the  reg- 
ulation of  citizenship,  as  distinct  from 
alienage,  is  peculiarly  a  matter  of  na- 
tional concern,  and  as  to  such  matters 
treaties  are  the  supreme  law  of  the 
land.  U.  8.  v.  Howe  (D.  a)  231  F. 
546. 

17.  Relation  and  conflict  betweei 
treaties  and  acts  of  oongress^A  stat- 
ute, equally  with  a  treaty,  is  a  law, 
and,  if  subsequent  to  and  conflictini 
with  the  treaty,  supersedes  it  United 
States  V.  Eighteen  Packages  of  Dental 
Instruments,  230  F.  564,  144  0.  C.  A. 
618,  reversing  decree  (D.  C.)  222  F.  121. 

Parcels  post  convention  with  Germa- 
ny of  September  2,  1899,  held  not  to 
affect  application  of  Act  Aug.  5, 1909, 
§  28,  subsec.  9,  as  to  forfeiture  of  im- 
ports.   Id. 

As  Conscription  Act,  ante,  i  2044  et 
seq.,  declares  all  laws  in  conflict  to  be 
suspended,  treaty  entered  into  before 
enactment  of  statute,  exempting  alien 
from  military  service,  does  not,  unless 
he  was  duly  exempted  by  act,  entitle 
him  to  such  exemption,  for  treaty,  if  in 
conflict  with  act,  was  repealed.  Ex 
parte   Blazekovic   (D.  O.)   248  F.  327. 

That  Conscription  Act,  which  provides 
for  exemption  of  nondeclarant  aliens,  re- 
quires them  to  present  their  claim  for 
exemption  to  exemption  boards  created 
by  President  pursuant  to  act,  does  not 
deprive  such  aliens  of  treaty  rights  se- 
curing them  against  liability  for  mili- 
tary serviqe.    Id. 

Treaties  give  way  to  subsequent  stat- 
ute; hence  treaties  with  foreign  nations 
are  repealed  in  so  far  as  they  are  in 
conflict  with  express  provisions  of  Se- 
lective Draft  Act  U.  S.  v.  iBeU  (D. 
C.)  248  F.  992. 

Under  this  article,  where  a  treaty  ef- 
fects the  rights  of  litigants,  it  binds 
those  rights  and  is  as  much  to  be  re- 
garded by  the  court  as  an  act  of  0>n* 
gress,  being  paramount  to  the  Consti- 
tution and  statutes  of  the  state,  but 
not  to  acts  of  Congress.  Hamilton  ▼. 
Erie  R,  Co..  114  N.  E.  399,  219  N.  T. 
343,  affirming  judgment  154  N.  ¥•  S. 
1125,  170  App.   Div.  901. 

18.  State  and  municipal  laws  In  cor* 
flict  with  treaties.— Reservation  to  In- 
dians of  right  to  fish  on  ceded  lands 
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which  is  contained  in  treaty  of  Septem- 
ber 15,  1797,  by  which  Seneca  Indians 
ceded  to  Robt.  Morris  certain  lands  in 
New  York,  does  not  give  tribal  Seneca 
Indians  on  a  reservation  right  to  take 
fish  from  waters  on  land  outside  the 
reservation  as  prohibited  by  game  laws 
of  the  state.  People  of  State  of  New 
York  ex  rel.  Kennedy  v.  Becker,  36  S. 
Ct.  705,  241  U.  S.  556,  60  L.  Ed.  1166, 
affirming  judgment  People  ex  rel.  Ken- 
nedy V.  Same,  109  N.  B.  116,  215  N. 
Y.  42. 

Code  Supp.  Iowa  1907,  {  1467,  im- 
posing a  greater  collateral  inheritance 
tax  when  beneficiaries  are  nonresident 
aliens  than  in  other  cases,  does  not  con- 
flict with  articles  1  and  7,  Treaty  with 
Denmark  (Treaty  of  April  26,  1826,  8 
Stat.  342,  renewed  April  11,  1857,  11 
Stat.  720).  Petersen  v.  State  of  Iowa, 
38  S.  Ct  109,  245  U.  S.  170,  62  U 
Ed.  225,  affirming  judgment  In  re  An- 
derson's Estate,  147  N.  W.  1098,  166 
Iowa,  617,  52  L.  R.  A.  (N.  S.)  686. 

Code  Supp.  Iowa  1907,  §  1467,  im- 
posing a  greater  collateral  inheritance 
tax  when  beneficiaries  are  nonresident 
aliens  than  in  other  cases,  does  not  con- 
flict with  articles  2  and  6,  Treaty  with 
Sweden  (Treaty  of  April  3,  1783,  8 
Stat.  62,  64,  renewed  by  Treaty  of 
September  4,  1816,  article  12,  8  Stat 
240,  and  revived  by  article  17  of  Treaty 
of  July  4,  1827,  8  Stat  .354).  Duus  v. 
Brown,  38  S,  Ct  111,  245  U.  S.  176, 
62  L.  Ed.  228,  affirming  judgment  In 
re  Peterson's  Estate,  151  N.  W.  66,  168 
Iowa,  511,  L.  R.  A.  1916A,  469. 

Conviction  of  citizen  of  Portugal  of 
taking  fish  in  violation  of  Acts  Ga.  1915 
(Ex.  Sess.)  p.  71,  §  9,  held  not  to  vio- 
late his  treaty  rights  under  treaty  be- 
tween United  States  and  Republic  of 
Portugal.  SUver  v.  State  (Ga.)  93  S. 
E.  145. 

The  Montana  Farm  Loan  Act  does 
not  transgress  the  Constitution  of  the 
United  States  nor  affect  any  .treaty 
right.  SUte  v.  Stewart  (Mont.)  161 
P.  309. 

Under  this  article,  where  a  treaty  af« 
fects  the  rights  of  litigants,  it  binds 
those  rights  and  is  as  much  to  be  re- 
garded by  the  court  as  an  act  of  Con- 
gress, being  paramount  to  the  Consti- 
tution and  statutes  of  the  state,  but  not 
to  acts  of  Congress.  Hamilton  v.  Erie 
R.  Co.,  114  N.  E.  399,  219  N.  Y.  343, 
affirming  judgment  (Sup.)  154  N.  Y. 
S.  1125,  170  App.  Div.  901. 

Under  Treaty  with  Great  Britain,  art 
1,  removing  disqualification  of  a  nonres- 
ident alien  to  inherit  land  in  Nebraska 
and  allowing  him  three  years  within 
which  to  dispose  of  the  same,  disquali- 
fication of  Rev.  St.  1913,  $  6273,  is 
suspended,  but  if  alien  fails  to  sell  land 
within  prescribed  time,  it  will  descend 
as  it  would  have  but  for  treaty.  The 
question  of  reasonableness  of  time  is 
one  for  courts.  Pior.«5oii  v.  Lawler,  161 
N.  W.  419,  100  Neb.  783. 


Where  decedent  was  a  citizen  and 
resident  of  the  United  States,  imposi- 
tion of  tax  of  25  per  cent  on  inheri- 
tance of  nonresident  aliens  in  compari- 
son with  tax  of  IV2  per  cent  on  those 
of  citizens  and  resident  aliens  does  not 
violate  article  6  of  treaty  between  Nor- 
way and  United  States  (8  Stat.  60)^ 
Moody  v.  Hagen,  162  N.  W.  704,  36 
N.  D.  471. 

Action  of  drain  commissioners  of  two 
counties  in  securing  outlet  in  Manitoba 
for  drain  constructed  under  Rev.  Codes 
N.  D.  1905,  §§  1821,  1822,  as  amended 
by  Laws  1907,  c  93,  and  in  obtaining 
license  from  municipality  in  that  prov- 
ince, did  not  violate  treaty  between 
United  States  and  Canada  known  ai 
Treaty  Series  No.  548.  McHenry  Coun- 
ty V.  Brady  (N.  D.)  163  N.  W.  540. 

Laws  Okl.  1916,  c.  39,  imposing  per- 
centage tax  on  gross  value  of  produc- 
tion of  petroleum,  etc.,  by  company  en- 
gaged under  authority  of  Secretairy  of 
Interior  in  producing  oil,  etc.,  in  for- 
mer tribal  lands,  does  not  impair  treaty 
rights  of  Osage  Indians  for  whom  fed- 
eral government  lawfully  undertook  to 
act.  Large  Oil  Co.  v.  Howard  (Okl.) 
163  P.  537;  Whitehill  v.  Same,  Id. 
947. 

Hay-Pauncefote  Treaty,  art.  2,  does 
not  affect  validity  or  application  of 
Acts  Tenn.  1877,  c.  31,  §  5,  giving  res- 
ident creditors  of  foreign  corporation 
preference  over  nonresidents.  Morgan 
Bros.  V.  Dayton  Coal  &  Iron  Co.,  183 
S.  W.  1019,  134  Tenn.  228. 

Congress,  in  making  provision  for  In- 
dians, could  not  do  so  at  the  expense 
of  the  police  power  of  a  future  state. 
State  V.  Alexis,  155  P.  lOil,  89  Wash. 
492,  denying  rehearing  154  P.  810,  89 
Wash,  492. 

22.  Judioiai    interpretation    of    trea- 

tles^^Rule  that  treaties  should  be  lib- 
erally construed  does  not  justify  state 
court  in  judicially  legislating  against 
state's  taxing  power  and  in  adding 
words  to  treaty  between  United  States 
and  Norway  to  make  it,  contrary  to  its 
terms,  applicable  to  estates  of  citizens 
of  United  States  in  United  States. 
Moody  V.  Hagen,  162  N.  W.  704,  36 
N.  D.  471. 

23.  Judicial  enforcement  of  treaties. 

— This  article  requires  courts  of  every 
state  to  give  effect  to  all  treaties  of 
the  federal  government.  Couch  v. 
State   (Tenn.)  203  S.  W.  83L 

24.  Construction  of  treatle8.^The 
Hague  Conventions  are  international  in 
character,  and  designed  and  adapted  to 
regulate  international  warfare,  and  do 
not  in  terms  or  in  purpose  apply  to  a 
civil  war.  Oetjen  v.  Central  Leather 
Co.,  38  S.  Ct.  309,  246  U.  S.  297,  62  L. 
Ed.  720,  affirming  judgments  O'Neill  v. 
Same  (Err.  &  App.)  94  A.  789,  87  N.  J. 
Law,  552,  L.  R.  A.  1917A,  276,  and 
96  A.  1102,  87  N.  J.  Law,  704. 

The     Naturalization     Convention    of 
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1869  with  Sweden  and  Norway  is  now 
in  force,  notwithstanding  the  separation 
of  those  kingdoms  in  1906.  U.  S.  v. 
Howe  (D.  C.)  231  F.  546. 

Treaties,  like  contracts,  must  be  con- 
strued as  a  whole  to  ascertain  their 
true  meaning  and  intendment.  U.  S.  v. 
Seufert  Bros.  Co.  (D.  C.)  233  F.  579. 

Hights  of  property  protected  by  treaty 
are  such  as  are  capable  of  sale  or  trans- 
fer, and  not  such  as  are  purely  per- 
sonal, as  right  to  operate  a  jitney  bus, 
as  common  carrier  on  streets  of  munici- 
pality. Lutz  V.  City  of  New  Orleans 
(D.  C)  235  F.  978,  order  affirmed  Lutze 
V  Same,  237  F.  1018,  150  C.  C.  A. 
dd4. 

Under  the  most  favored  nation  clause 
contained  in  the  Bussian  treaty  in  force 
in  1909  and  the  then  existing  Spanish 
treaty,  Russian  consuls  were  authorized 
to  represent  the  heirs,  etc.,  in  adminis- 
tration of  the  estate  of  a  Russian  dying 
in    their    consular    jurisdiction.      The 
powers  of  a  Russian  consul  in  settling 
with  a  railroad  for  damages  from  death 
of  a  Russian  killed  by  it,  were  equal 
to  those  given  to  consular  representa- 
tives  of   any  other   nation   by   treaty. 
Hamilton  v.  Brie  R.  Co.,  114  N.  E.  399, 
219    N.    Y.    343,    affirmdng    judgment 
154  N.  Y.  S.  1125,  170  App.  Div.  901. 
ne   application   of  a  treaty  of   the 
United  States  to  any  case,  and  its  con- 
struction, are  questions  for  the  court. 
In   construing   a   treaty   the   general 
rules  for   the  construction  of  statutes 
and  written  instruments  are  applicable, 
and  the  cognate  rules  of  international 
law  and  of  the  legislation  of  the  govern- 
ment may  be  considered.    Id. 

Under  treaties  between  United  States 
and  kingdom  of  Austria-Hungary,  the 
distributive  share  of  a  resident  and  sub- 
ject of  kingdom  of  Hungary  in  estate 
of  decedent  dying  in  New  York  should 
be  paid  to  Swedish  consul  general,  the 
duly  authorized  representative  of  that 
kingdom  in  United  States.  In  re  White 
(Sup.)  166  N.  Y.  S.  712,  100  Misc. 
Rep.  393. 

Where  an  Italian  subject  dies  intes- 
tate in  Ohio,  leaving  a  widow  and  two 
minor  children   residents   and   subjects 
of  Italy,  the  Italian  consul  is  not  en- 
titled to  the  entire  exclusive  right  of 
administration,  but  is  eligible  to  such 
appointment  under  Gen.  Code,  §  10617, 
subd.  4,  subject  to  the  probate  court's 
discretion.     Article  17  of  the  treaty  of 
May  8,  1878,  with  Italy,  construed  with 
article  14  of  the  treaty  of  June  1,  1910, 
with  Sweden,  gives  the  Italian  consul 
the  same  right  as  have  Swedish  consuls, 
to  act  as  administrators  in  the  absence 
of   any   person   competent   under   Gen. 
Code,  §  10617,  subds.  1-3.     Such  arti- 
cle 17  did  not  give  Italian  consuls  para- 
mount rights  as  to  permanent  adminis- 
tration on  estates  of  their  fellow  coun- 
trymen dying  intestate  in  Ohio.    Paga- 
no  V.  Cerri,  112  N.  E.  1037,  93  Ohio 
St.  345. 

Treaty    between    United    States    and 
United  Kingdom  of  Great  Britain  and 


Ireland,  ratified  July  28,  1900,  art  1, 
does  not  give  alien  heir  three  years  to 
appear  in  court  for  settlement  of  estate, 
but  only  three  years  to  dispose  of  prop- 
erty,  if  it  is  determined  he  is  entitled 
thereto.  Under  article  3  of  such  treaty 
the  remedy  for  correcting  judgment  of 
escheat,  entered  without  notice  to  consn- 
lar  officer,  must  be  sought  m  county 
where  judgment  was  rendered,  not  in 
Thurston  county.  Doble  v.  State.  163 
P.  37,  95  Wash.  62. 
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25.  Judicial  notice  of  treaties  ud 
executive  action.-^udicial  notice  of 
federal  statutes,  see  notes  under  f  1523, 
ante. 

The  Supreme  Court  takes  judicial  no- 
tice of  the  reports  of  the  Secretary  of 
War.  Tempel  v.  U.  S.,  39  S.  Ct  o6, 
63  L.  Ed.  — . 

Judicial  notice  will  be  talcen  that  the 
government  of  the  United  States  rec- 
ognized the  government  of  Carranaa  as 
the  de  facto  government  of  Mexico  on 
October  19,  1915,  and  as  the  de  jure 
government  on  August  31,  1917.  Oet- 
jen  V.  Central  Leather  Co..  38  S.  Ct 
309,  246  U.  S.  297,  62  L.  Ed.  726,  af- 
firming  judgments   O'Neill   v.  Central 
Leather  Co.  (Err.  &  App.)    9i  A.  789, 
87  N.  J.   Law,  552,  L.  IL  A.  1917A, 
2<6,  and  96  A.  1102,  87  N.  J.  Law,  7W; 
Ricaud  v.  American  Metal  Co.,  38  S. 
CL  312,  246  U.  S.  304,  62  L  Ed.  733. 
Court    will    take    judicial   notice  of 
executive  order,  pursuant  to  resolution 
by   Congress,    whereby   President  took 
over  possession  and  title  of  vessels  with- 
in jurisdiction  of  United  States,  owned 
in   whole  or  in   part   by  corporations, 
citizens,  or  subjects  of  enemy  nation. 
The   Kaiser  Wilhelm  II,   246  F.  786. 
159  C.  C.  A.  88,  L.  R.  A.  1918C.  795, 
reversing  decree  (D.  C.)  230  F.  717. 

Courts   will    take   judicial  notice  of 
proclamation  of  President  of  December 
26,    1917,   declaring   necessity  to  take 
possession   and  control  of  certain  sys- 
tems of  transportation  in  United  States, 
including     railroads.    Muir    v.    Louis- 
ville &  N.  -R.  Co.  (D.  C.)  247  F.  888. 
^  Federal  courts  will  take  judicial  no- 
tice of  official   statements  of  heads  of 
executive  departments,  such  as  the  War 
Department,   etc.    U.  S.   v.  Brewer-El- 
liott Oil  &  Gas  Co.  (D.  C.)  249  F.  e09. 
On  appeal  in  suit,  under  Code  Ala. 
1907,  §  4295,  to  have  mortgage  declared 
general  assignment.  Supreme  Court  can- 
not  judicially    know    that   bankr^P^ 
proceedings     alleged     by     respondent's 
special  plea  to  be  pending  are  disiniased, 
as  alleged  in  replication  to  plea-   ^' 
ders    Bros.    v.   Latimer    (Ala.)    '^'S  »>• 
925. 

The  court  will  take  judicial  no^^  ^ 
acts  of  the  President  pursuant  *^  f., 
and  resolutions  of  Congress  (iod^J"^ 
National  Defense  Act  approved  ^^ 
3,  1916),  and  resolution  of  July  Is  ^^.^ 
mustering  militia  of  state  into  ^^ 
of  United  States  and  ordering  i^*'  ll 
zation  on  Mexican  border.  BJr  P* 
McMillan  (Ala,  App.)  74  So.  396- 
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The  courts  will  take  judicial  notice 
that  a  certain  person  is  a  deputy  Comp- 
troller of  the  Currency.  Weitzel  v. 
Brown,  112  N.  E.  945,  224  Mass.  190. 

Court  of  Appeals  cannot  take  judicial 
notice  of  order  of  the  Interstate  Com* 
merce  Commission,  though  published  in 
reports  of  such  commission,  and,  when 
applicable,  it  should  be  put  in  evidence. 
Banaka  v.  Missoui-i  Pac.  Ry.  Co.,  186 
S.  W.  7,  193  Mo.  App.  345. 

It  is  a  matter  sufficiently  notorious  to 
charge  the  court  with  judicial  knowl- 
edge that  according  to  the  federal  cen- 
sus of  1910  approximately  one-third  of 
the  productive  population  is  engaged  in 
agriculture.  Hill  v.  Rae  (Mont.)  158  P. 
826. 

Courts  must  take  judicial  notice  of 
proclamation  of  President  of  April  6, 
1917,  of  existence  of  state  of  war  be- 
tween United  States  and  Germany. 
Fritz  Schulz,  Jr.,  Co.  v.  Raimes  &  Co. 
(City  Ct.)  164  N.  Y.  S.  454,  99  Misc. 
Kep.  626,  order  affirmed  (Sup.)  166  N. 
T.  S.  567,  100  Misc.  Rep.  697. 

Court  will  take  judicial  notice  of  pro- 
Tisions  of  Interstate  Commerce  (Commis- 
sion's act  in  establishing  schedule  of 


freight  rates.  Lehigh  Valley  R.  Co.  v. 
Weyant  (Co.  Ct.)  165  N.  Y.  S.  391. 

The  courts  of  one  state  can  take  judi- 
cial notice  that  the  United  States  cen< 
sus  shows  that  a  certain  county  in  an- 
other state  is  the  largest  one  therein, 
containing  a  given  number  of  square 
miles.  State  v.  Agey,  88  S.  E.  726,  171 
N.  C.  831. 

The  courts  will  take  judicial  notice  of 
the  governmental  seizure  and  operation 
of  railroads  as  a  war  emergency  act, 
etc.  Commercial  Club  of  City  of  Mit- 
chell V.  Chicago,  M.  &  St  P.  Ry.  Co. 
(S.  D.)  170  N.  W.  149. 

The  court  will  not  take  judicial  no- 
tice that  Towanta,  an  Indian,  in  this 
proceeding,  is  the  same  Towanta  named 
in  United  States  v.  Fitzgerald.  210  Fed. 
295,  119  C,  C.  A.  533.  Murdock  ▼. 
Farrell  (Utah)  163  P.  1102. 

T?he  court  vnll  take  judicial  notice  of 
the  manner  in  which  government  sur- 
veys are  extended  over  government 
lands,  and  the  location  of  the  base  and 
meridian  lines  from  which  the  town- 
ships and  ranges,  into  which  the  surveys 
divide  the  land,  are  numbered.  In  re 
Board  of  Directors  of  Wenatchee  Rec- 
lamation Dist,  157  P.  38,  91  Wash.  60. 
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Am.,  art.  1.  Restrictions  on  federal  power;  establishment  of  reli- 
gion; freedom  of  speech  or  of  the  press;  assemblage  and  right 
of  petition. 


Application  to  federal  government 
alone^-Tbe  provision  denying  to  Con- 
gress the  power  to  make  any  law  re- 
specting- an  establishment  of  religion, 
or  prohibiting  the  free  exercise  there- 
of, contains  no  limitation  on  powers  of 
state  in  that  particular.  Swafiford  y. 
Keaton  (Ga.  App.)   98  S.  E.  122. 

First  ten  amendments  to  federal  Con- 
stitution are  restrictions  upon  pow^^rs 
of  federal  government  only,  and  not  up' 
on  powers  of  states.  Manning  v.  Rob- 
erts, 200  S.  W.  937,  179  Ky.  550;  State 
V.  Norvell  (Tenn.)  191  S.  AV.  536. 

Rem.  &  Bal.  Code  Wash.  §  2424,  held 
not  violative  of  the  guaranty  of  free- 
dom of  speech  or  of  press  which  im- 
poses a  limitation  upon  power  of  Con- 
gress only.  State  v.  Ilaffer  (Wash.) 
162  P.  45. 

Establishment  of  religion.— Act  May 
18,  1917,  c.  15,  ante,  §  2044d,  exempt- 
ing ministers  of  religion  and  theological 
students  from  the  draft,  and  exempting 
members  of  sects  whose  tenets  exclude 
the  moral  right  to  engage  in  war  from 
strict  military  service,  held  not  viola- 
tive of  Const.  Amend.  1.  Arver  v.  U. 
S.,  38  S.  Ct.  159,  245  U.  S.  366,  62 
L.  Ed.  349,  L.  R.  A.  1918C,  361,  Ann. 
Cas.  191 8B,  856. 

Notwithstanding  constitutional  provi- 
sion as  to  religious  fi^edom,  held,  that 
it  was  an  offense  to  pretend  to  believe 
in  supernatural  powers  for  the  purpose 
of  procuring  money  and  to  use  the 
mails  in  pursuance  of  such  purpose. 
New  V.  U.  S.,  245  F.  710,  158  C.  C.  A. 
112,  certiorari  denied  38  S.  Ct.  334,  62 
L.  Ed.  928. 

Selective  Draft  Act  May  18,  1917,  { 
4,  ante,  §  2044d,  exempting  ministers 
and  theological  students,  held  not  a 
"law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exer- 
cise thereof,"  inhibited  by  this  article. 
U.  S.  V.  Stephens  (D.  C.)  245  F.  956. 

Complaint  in  prosecution  for  practic- 
ing medicine  without  a  license  held  not 
objectionable  as  violating  the  Constitu- 
tion of  the  United  States,  and  of  the 
state,  in  denying  accused  the  right  to 
practice  his  religion.  Fealy  v.  City  of 
Birmingham  (Ala.  App.)  73  So.  296. 

Each  individual  within  jurisdiction  of 
TTnited  States,  whether  within  limits  of 
a  state  or  elRowhere.  has  right  to  de- 
termine for  himself  his  religious  belief, 
and  neither  people  of  Union  nor  people 
of  any  state  as  a  political  entity  have 
any  creed  or  religion.  Swafford  v.  Kea- 
ton (Ga.  App.)  98  S.  E.  122. 

Liberty  of  speech  and  of  the  press^- 
Under  the  Constitution  of  the  United 
States  the  only  remedy  of  one  injured 
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by  a  libelous  publication  is  by  crimioAl 
prosecution  or  an  action  at  law.  Wil- 
lis V.  O'Connell  (D.  C.)   231  F.  1004. 

Criminal  Code,  §  83  (Comp.  St.  1916, 
§  10251),  forbidding  corporations  from 
making  contributions  in  connection  with 
an  election  at  which  RepresentatiTes 
are  to  be  voted  for,  does  not  prohibit 
the  freedom  of  speech  or  of  the  press. 
U.  S.  V.  United  States  Brewers'  Ass'n 
(D.  C.)  239  F.  163. 

So-called  Espionage  Act  June  15, 
1917,  §  3,  ante,  §  10212c.  is  valid  under 
this  article,  and  circulation  of  pamph- 
lets containing  false  statements  calcu- 
lated to  interfere  with  military  opera- 
tions of  United  States  cannot  be  jus- 
tified as  exercise  of  freedom  of  speech. 
Citizens  have  a  right  to  criticize  ex- 
isting laws  and  advocate  their  amend- 
ment or  repeal  but  they  have  no  right 
to  encourage  and  solicit  resistance  to 
execution  of  laws,  and  such  counsel  and 
solicitation  cannot  be  justified  on 
ground  that  it  was  a  dissemination  of 
arguibents  in  favor  of  a  political  par- 
ty. U.  S.  V.  Pierce  (D.  C.)  245  F. 
878;  U.  S.  V.  Prieth  (D.  C.)  251  P. 
946. 

Laws  Minn.  1917,  c.  463  (Gen.  St. 
Supp.  1917,  S§  8521—1  to  8521-«).  and 
section  3  thereof,  making  it  an  offense 
to  discourage  enlistment  or  aid  to  the 
United  States  in  carrying  on  the  war, 
do  not  infringe  the  guaranty  of  free- 
dom of  speech  and  of  the  press. 
State  V.  Holm.  166  N.  W.  ISI.  139 
Minn.  267,  L.  R.  A.  1918C,  304;  Stete 
V.  Gilbert  (Minn.)  169  N.  W.  790. 

A  city  ordinance,  making  it  unlawful 
until  the  end  of  the  present  war  to 
print,  publish,  circulate,  sell,  or  dis- 
tribute certain  named  newspapers,  and 
punishing  a  violation  thereof,  held  in- 
valid, as  exceeding  the  powers  of  the 
city,  and  as  interfering  with  the  free- 
dom of  the  press  secured  by  this  ar- 
ticle. Star  Co.  V.  Brush  (Sup.)  ITO  N. 
Y.  8.  987,  103  Misc.  Rep.  631. 

- —  Criticism  of  Judiciary.— The  con- 
stitutional freedom  of  the  press  will 
not  protect  publisher  of  newspaper  *'* 
tides  concerning  a  pending  case,  though 
of  public  interest,  from  contempt  PJ^ 
ceedings,  "under  Judicial  Code,  $  ^ 
(Comp.  St.  1916,  §  1245),  where  the 
articles  tend  to  obstruct  the  adnoi*"^" 
tration  of  justice.  Toledo  NewspaP«' 
Co.  V.  U.  S.,  38  S.  Ct.  560,  247  t.  S. 
402,  62  L.  Ed.  1186,  affirming  judginpnt 
237  F.  980,  150  C.  C.  A.  636,  which 
affirmed  (D.  C.)  220  F.  458  and  leave 
to  file  petition  for  rehearing  granted  *> 
S.  Ct.  581;  In  re  Independent  Pub.  Co. 
(C.  C.  A.)  240  F.  849. 
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--*  Postal  reguiations.*-E8pionage 
Act,  tit.  12,  if  1,  2,  ante,  §{  10401a. 
10401b,  declaring  certain  matter  non- 
mailable, do  not  yiolate  the  guaranty 
as  to  freedom  of  speech  or  of  the  press. 
Masses  Pub.  Co.  v.  Patten,  246  F.  24, 
168  C.  C.  A.  250,  reversing  decree  (D. 
O.)  244  F.  535. 


Right  of  petition.— An  alien  residing 
within  the  United  States  has  a  legal 
right  to  frame  and  circulate  a  peti- 
tion to  the  President  of  the  United 
States  and  to  comment  fairly  upon  gov- 
ernmental policies  and  actions.  Van 
Lonkhuysen  v.  Daily  News  Go.  (Mich.) 
170  N.  W.  »3. 


Am.,  art.  2.  Right  to  keep  and  bear  arms. 

4.  Exercise  of  state  poiioe  power  In 
general.*-The  provision  pf  the  federal 
and  state  Constitutions  that  the  peo- 
ple have  a  right  to  bear  arms  for  their 
defense  and  security  is  not  violated  by 
police  regulations  of  the  state  prohib- 
iting the  sale  of  deadly  weapons  which 
can  be  carried  about  the  person.  Bif- 
fer  V.  City  of  Chicago,  116  N.  B.  182, 
278  ni.  562. 

Game  Act  Ohio,  |  15,  par.  4,  pre- 
scribing regulations  to  prohibit  hunting 


on  Sunday,  is  not  unconstitutional,  as 
depriving  one  of  the  right  to  bear  (irms. 
Walter  v.  State,  35  Ohio  Cir..Ct.  R. 
567. 


.7.  Carrying  weapons  —  Concealed 
weapons^— Rev.  St.  Mo.  §  4496,  pro- 
hibiting carr3ring  of  concealed  weapons, 
is  not  in  conflict  with  this  article  since 
it  is  a  limitation  upon  powers  of  the 
national  government  only.  State  v. 
Keet  (Mo.)  190  S.  W.  573. 


Am.,  art.  4.  Unreasonable  searches  and  seizures. 


i.  Construction  and  operation  In  gen« 
eraid— In  a  prosecution  for  the  viola- 
tion of  th^  Harrison  Drug  Act,  regulat- 
ing the  sale  of  narcotics,  where  ,no 
question  of  seizure  was  involved,  de- 
fendant cannot  attack  the  validity  of 
that  act  because  of  its  provisions  au- 
thorizing searches  and  seizures. 
Thurston  v.  U.  S..  241  F.  335,  154  C. 
C.  A.  215,  cerUorari  denied  38  S.  Ct. 
9,  62  L.  Ed.  529. 

Search  and  seizure  of  an  individual's 
private  books  and  papers  to  secure 
evidence  of  his  criminality  is  unreason- 
able, within  this  article.  U.  S.  v.  ' 
Premises  in  Butte,  Mont  (D.  C.)  246 
F.  185.  ' 

Prosecution  for  criminal  offense,  in 
violation  of  Food  and  Drugs  Act,  by  in- 
formation filed  without  formal  leave  of 
court  by  United  States  Attorney,  act- 
ing on  report  by  Secretary  of  Agricul- 
ture, is  not  prohibited  by  federal  Con- 
stitution, provisionb  of  which '  as  to 
abuse  of  process  are  directed  against 
arrests  and  seizures.  U.  S.  v.  Simon 
(D.   C.)    248   F.  980. 

The  Fourth  and  Fifth  Amendments 
must  be  treated  as  quite  distinct.  U.  S. 
V.  Gouled  (D.  C.)  253  F.  770. 

Neither  Const.  U.  S.  Amend.  4,  nor 
Const.  Mo.  art.  2,  §  11,  was  designed 
to  destroy  inherent  power  of  courts  of 
original  and  general  jurisdiction  to  or- 
der defendant  in  personal  injuries  case 
to  permit  inspection,  measurement,  etc., 
of  its  plant  by  plaintiff  and  his  experts. 
State  ex  rel.  American  Mfg.  Co.  v.  An- 
derson, 194  S.  W.  268,  270  Mo.  533. 

This  article  limits  the  authority  of 
lawmaking  powers  to  laws  providing 
for  reasonable  search  and  seizure  of 
persons  and  property,  and  also  regu- 
lates authority  of  courts  in  such  re- 
gard, but  does  not  abolish  it.     Id. 

Under  the  common  law  and  this  ar- 
ticle, inherent  power  of  courts  of  orig- 
inal and  general  jurisdiction  to  search 
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and    seize    equally  applies  to   persons 
and  property.     Id. 

2.  Limitation  to  federai  aotlon.F— This 

article  is  a  limitation  on  the  powers  to 
the  federal  government  and  has  no 
application  to  powers  of  the  states. 
City  of  Shreveport  v.  Nejin,  73  So. 
996, 140  La.  785;'  State  v.  Nejin,  74  So. 
103,  140  La.  793;  People  v.  McDonald, 
165  N.  Y.  S.  41,  177  App.  Div.  806; 
State  V.  Harley  (S.  C.)  92  S.  E.  1034; 
State  V.  Seattle  Taxicab  &  Transfer 
Co.,  156  P.  837,  90  Wash.  416;  Stote 
V.  Ferry  Line  Auto  Bus  Co.  (Wash.) 
161  P.  467. 

3.  "Persons"  within  constitutional 
protectlon.^This  article  embraces  all 
persons,  even  those  accused  of  crime, 
etc.,  although  limitations  on  the  scope 
of  the  protection,  such  as  the  right  to 
search  the  person  of  an  accused  when 
legally  arrested,  etc.,  is  also  recog- 
nized. In  re  Tri- State  Coal  &  Coke 
Co.  (D.  C.)  253  F.  605. 

3i/2<  Estoppel  and  waiver.— In  a  pros- 
ecution for  Using  mails  in  a  scheme  to 
defraud,  where  accused  consented  to 
retention  of  letters  by  witness,  such 
letters  may  be  received  in  evidence 
over  objections  that  they  were  seized 
in  violation  of  the  constitutional  .inhibi- 
tions against  unreasonable  searches  and 
seizures.  Linn  v.  U.  S.,  234  F.  543, 
348  C.  C.  A.  309. 

Where  papers  and  books  of  a  corpo- 
ration of  which  defendant  was  an  offi- 
cer were  produced  before  the  grand  ju- 
ry, and  later  returned  to  defendant's 
counsel,  defendant  cannot,  having  been 
given  an  opportunity  to  remove  his  own 
private  papers,  object  to  the  use  of 
such  records  produced  in  obedience  to 
a  subpoena  duces  tecum;  there  being 
no  unreasonable  search,  etc.,  in  viola- 
tion of  Const.  Amends.  4,  5.  linn  v.  U. 
S.  (C.  C.  A.)  251  F.  476. 

Where  witness  offered  in  evidence  ex- 

(2577) 


Am.,  Art.  4 


CONSTITUTION 


CSearcl&es  and  8eliiiTe« 


hibits  which  were  imponnd^d  with  clerk, 
held  that,  despite  Const.  Amends.  4,  5, 
such  exhibits  might  be  used  by  grand 
jury;  witness  being  held  for  the  grand 
jury  on  charge  of  perjury.  Perlman 
Rim.  Corp.  v.  Firestone  Tire  &  Rubber 
Co.  (D.  C.)  244  F.  304. 

The  purpose  of  the  constitutional 
provision  against  unreasonable  search- 
es and  seizures  is  to  protect  the  citi- 
zen against  arbitrary  and  tyrannical 
power,  and  a  defendant  may  waive  the 
manner  and  method  of  acquisition  of 
his  papers,  and  thereupon  the  constitu- 
tional objection  is  removed.  U.  S.  ▼. 
Gouled   (D.  C.)   253  F.  242. 

That  an  agent  of  petitioners,  whose 
property  had  been  seized  under  search 
warrants  illegally  issued,  consented  to 
execution  of  the  warrants,  held  not  an 
acquiescence  which  would  deprive  peti- 
,  doners  of  their  constitutional  rights^ 
In  re  Tri-State  Coal  &  Coke  Co.  (D. 
C.)   253  F.  605. 

There  was  no  search  and  seizure,  in 
violation  of  inhibitions  of  Constitutions, 
where  officers,  with  permission  of 
persons  in  possession,  claiming  to  be 
owners,  examined  property  in  a  house, 
and  took  articles  subsequently  used 
against  defendant  in  a  prosecution. 
State  V.  Fowler  (N.  C.)  90  S.  E.  408. 

4.  Probable  eau8e.^Under  this  article 
and  Act  June  15,  1917,  c.  30,  ante,  § 
10496% e,  providing  for  search  war- 
rants, etc.,  an  affidavit  and  deposition 
for  search  warrants  to  examine  books, 
memorandums,  etc.,  to  discover  a  con- 
spiracy between  packing  companies  for 
the  hoarding  of  food,  etc.,  held  insuffi- 
cient to  show  probable  cause,  author- 
izing issuance  of  the  warrant.  Yeeder 
V.  U.  S.  (C.  C.  A.)  252  F.  414. 

Under  Const.  Amend.  4,  mere  sus- 
picion that  one  is  a  spy  of  enemy  coun- 
try and  that  search  of  his  premises 
would  disclose  that  fact  will  not  war- 
rant a  search  and  seizure  of  premises 
to  discover  evidence  of  that  fact  in 
his  effects  and  papers.  U.  S.  v.  Prem- 
ises in  Butte,  Mont.  (D.  .C.)  246  F. 
185. 

5.  Necessity  of  warrant  and  compli- 
anoe  therewith.— One's  premises  can- 
not be  forcibly  searched  by  the  suspi- 
cious a^nd  curious;  nor  can  a  disinter- 
ested officer  of  the  law  search  prem- 
ises, unless  armed  with  a  search  war- 
rant. Veeder  v.  U.  S.  (C.  C.  A.)  252 
F.  414. 

6.  Requisites  of  warrant.— Under 
Const.  U.  S.  Amends.  4  and  5,  held, 
that  a  search  and  seizure  of  petition- 
er's papers  at  his  place  of  business  and 
residence  was  unreasonable,  under  a 
search  warrant  for  search  of  place  of 
business,  and  they  should  be  returned. 
U.  S.  V.  Friedberg  (D.  C.)  233  F. 
313. 

The'  language,  "particularly  describ- 
ing the  place  to  be  searched  and  th<e 
persons  or  things  to  be  seized,"  is  to  be 
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reasonably  interpreted  as  meanmg  that 
the  "place"  is  to  be  designated  with 
sufficient  accuracy  as  to  prevent  the  of- 
ficer from  searching  the  premises  of 
one  person  under  a  warrant  directed 
against  those  of  another  and  it  does  not 
necessarily  require  a  minute  and  detail- 
ed description  of  the  property  to  b^ 
seized.  State  v.  Nejin,  74  So.  103, 140 
La.  793. 

7.  Necessity   and    requisites  of  in- 
formation,  oath,    or  alfldavit^hi  the 

federal  courts,  despite  this  artide,  a 
defendant  may  be  charged  and  tried 
for  a  misdemeanor  on  an  information 
not  verified  or  supported '  by  affidavit 
Kelly  V.  U.  S.  (C.  C.  A.)  250  F.  W7. 

Though   a   corporation    cannot  com- 
mit  certain   crimes,   and   may  not  be 
arrested   or   imprisoned,    a   proceeding 
against  it  for  the  violation  of  a  crim- 
inal statute  is  a  "criminal  proceeding," 
with  all  the  incidents  of  such  a  pro- 
ceeding.   While  an  information  filed  by 
the  United  States  attorney  under  the 
sanction  of  his  official  oath,  and  with- 
out verification,  would  be  sufficient  in 
certain   cases,   an  informaticm  not  so 
filed,    but    expressly    stating  upon  its 
face  that  it  was  made  upon  the  oath 
of  the  several  parties  whose  affidavits 
were  annexed,  was  not   sufficient,  un- 
less the  affidavits  could  be  considered. 
Notaries  public  have  no  authority  un- 
der the  laws  of  the  United  States  to 
administer  any  oaths  in  connection  with 
criminal  prosecutions,  and  hence  such 
information  was  defective,  where  three 
•of  the  affidavits  were  taken  before  no- 
taries public,  and  the  fourth,  standing 
alone,  was  of  no  avail.    U.  S.  v,  Schal- 
linger  Produce  Co.  (D.  C.)  230  F.  290. 
Affidavits  for  search  warrants  under 
Act    June    15,    1917,    c.    30,   ante,  § 
10496%e,  to  seize  booths,  etc.,  on  the 
ground   they  were   used   to  commit  a 
felony,  held  insufficient,  both  under  act 
and  this  article,  constituting  mere  con- 
clusions as  to  the  offense  committed, 
and    not    sufficiently    designating  the 
books,   etc.,    sought.     In   re  Tri-State 
Coal  &  Coke  Co.  (D.  C.)  253  F.  605. 

11.  Compuleory  production  of  docu- 
mentSd^An  order  by  the  superior  court 
to   fish   sellers   to   produce  records  of 
sales  and   purchases   held  not  is  ^^^' 
lation  of   Const,   art   1,   §  191  Const 
U.  S.  Amend.  4,  prohibiting  unreason- 
able  searches  and   seizures,  such  rec- 
ords not  being  private  since  St  C*J' 
1917,  p.  1673,  §  26,  and  the  fisb  d«*^* 
ers  having  consented  thereto  by  t»k^? 
out  a  license  and  engaging  in  the  ^**" 
ness.    Paladini  v.  Superior  Court  (y^'' 
173  P.  588. 

12,  Authority  of  court  over  ^^!^' 
menta  Irregularly  seized.— The  Di^^^^ 
Court  may  order  a  return  of  P^^*- 
in  the  possession  of  the  district  ^*^V 
ney  and  other  officers  of  the  couf  *  ^  j 
tained  from  a  defendant  by  office^ ?^^ 
the   government   under  color   of    ^ 
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office.  U.  S.  Y.  Abrams  (D.  G.)  230 
F.  313. 

17.  Examination  of  eorporate  books 

and  buslnes8.*-Where  president  of  cor- 
poration testifying  in  its  behalf  in  in- 
fringement suit  produced  exhibits  which 
were  impounded  by  order  of  court,  he 
cannot,  on  theory  that  it  would  amount 
to  unlawful  search  and  seizure,  pre- 
vent United  States  attorney  from  ob- 
taining possession  of  exhibits  for  use 
in  prosecution  against  president  for 
alleged  perjuries  committed  in  infringe- 
ment suit.  Perlman  v.  U.  S.,  38  S.  Ot 
417,  247  U.  S.  7,  62  L.  Ed.  950. 

Despite  Const.  Amend.  4,  prohibiting 
unreasonable  searches  and  seizures, 
and  Amendment  5,  declaring  that  no 
one  in  a  criminal  case  shall  be  com- 
pelled to  testify  against  himself,  a  cor- 
poration  may  be  required  to  produce 
its  books  and  papers,  though  they  tend 
to  incriminate  an  officer  thereof.  T.inTi 
V.  U.  S.  (C.  C.  A.)  251  F.  476. 

18.  Articles  talien  from  person  or 
possession  of  one  arrested^-Introduc- 
tion  of  evidence  discovered  by  unlawful 
arrest  and  search  of  accused's  prem- 
ises does  not  contravene  constitutional 
prohibition  of  unreasonable  searches 
and  seizures,  nor  state  and  federal 
Constitutions.  Hysler  v.  State  (Ga.) 
96  S.  E.  884. 

Where  known  police  officers,  sus- 
pecting defendant  of  a  burglary  which 
had  been  committed,  arrested  him  with- 
out warrant,  and  took  him  before  a 
magistrate,  taking  from  his  pockets  a 
pistol  and  chisel,  the  property  came 
lawfully  into  their  possession.  State 
V.  Fowler  (N.  C.)  90  S.  E.  408. 

19.  Unlawful  seizure  as  affeeting  ad- 
missibility of  evidence^— Where,  with- 
out warrant,  accused's  papers  were 
seized  and  carried  to  the  post  office 
building,  in  violation  of  Const.  U.  Si 
Amends.  4  and  5,  evidence  gleaned  from 
such  documents  cannot  be  used  in  a 
prosecution  for  using  the  mails  to  de- 
fraud, contrary  to  Criminal  Code,  f 
215.  Flagg  V.  U.  S.,  233  F.  481,  147 
C.  C.  A.  367. 

Admissibility  of  documentary  evi- 
dence tending  to  establish  accused's 
guilt  of  using  mails  to  defraud  is  not 
affected  by  the  alleged  fact  that  it  was 
secured  in  violation  of  the  constitution- 
al prohibition  against  unreasonable 
searches  and  seizures,  so  that  where 
search  warrant  called  for  two  letters 
and  four  were  seized,  all  were  admissi- 
ble. Rice  V.  U.  S.  (C.  C.  A.)  251  F. 
778. 

That  papers  which  are  pertinent  to 
the  issue  may  have  been  illegally  tak- 
en from  the  possession  of  the  party 
against  whom  they  are  offered  is  no 
valid  objection  to  their  Admissibility. 
Lyman  v.  U,  S.,  241  F.  945,  154  0. 
C.  A.  58;L. 


Relying  upon  a  promise  or  threat  by 
customs  officers  that  it  would  be  better 
for  him  if  he  gave  them  what  they 
wanted,  defendant  permitted  them  to 
take  and  carry  away  from  his  place  of 
business  certain  invoices,  documents, 
and  other  papers.  Held,  that  the  de- 
livery of  the  papers  under  this  promise 
or  threat  was  involuntary  in  law,  and 
the  taking  thereof  was  a  violation  of 
defendant's  constitutional  rights,  and 
the  papers  were  not  admissible  in  evi- 
dence against  him  on  a  criminal  trial. 
U.  S.  V.  Abrams  (D.  C.)  230  F.  313. 

The  rule  that  upon  trial  of  a  crim- 
inal prosecution  the  courts  will  not, 
as  to  evidence  clearly  competent,  re- 
ject it  because  of  the  means  by  which 
it  was  procured,  does  not  apply  to  a 
petition  before  trial  for  return  of  pa- 
pers seized  upon  an  unlawful  search. 
U.  S.  V.  Friedberg  (D.  C.)  233  F.  313. 

Articles  found  on  the  premises  of 
accused,  tending  to  establish  his  guilt, 
are  admissible  in  evidence  against  him, 
though  discovered  by  an  unlawful 
search  and  seizure.  Martin  v.  State 
(Ga.)  96  S.  E.  882. 

Incriminating  evidence  discovered  by 
a  search  of  defendant's  person  while 
he  was  under  illegal  arrest,  held  ad- 
missible against  him,  notwithstanding 
the  constitutional  provisions  prohibit- 
ing forced  self-incrimination  and  unrea- 
sonable searches  and  seizures.  Smith  v. 
State,  88  S.  E.  42,  17  Ga.  App.  693. 
conforming  to  answers  to  certified 
questions  Calhoun  v.  Same,  87  S.  E. 
893,  144  Ga.  679. 

24.  Chinese  exclusion  prooeedlngs.— 

Order  directing  deportation  of  a  Chi- 
nese woman  will  not  be  reversed,  be- 
cause based  on  evidence  obtained  from 
search,  in  violation  of  Const.  Amend. 

4,  of  the  trunk  of  her  alleged  husband, 
a  native-born  Chinese  citizen  of  the 
United  States.  Tsuie  Shee  v.  Backus, 
243  F.  551,  156  C.  C.  A.  249. 

28.  Letters    and     packages    In    the 

mails.— Constitutional  rights  of  peti- 
tioner, a  Chinese 'person,  held  not  vio- 
lated because  government  witnesses 
took  from  the  proprietor  of  the  laun- 
dry in  which  he  worked  a  number  of 
letters,  which  petitioner  claimed  were 
not  addressed  to  him.  Moy  Wing  Sun 
V.  Prentis,  234  F.  24,  148  C.  C.  A.  40. 

34.  Return  of  property  Illegally 
seized^-The  District  Court  has  au- 
thority to  order  a  return  of  papers  in 
the  possession  of  the  district  attorney 
and  other  officers  of  the  court  which 
have  been  obtained  from  a  defendant 
by  officers  of  the  government  while 
acting  under  color  of  their  office.     U. 

5.  V.  Abrams  (D.  C.)  230  F.  313. 

Cited    without    definite    application, 

U.  S.  V.  Jones  (D.  C.)  230  F.  202. 
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taken  for  public  use. 

I.  CONSTRUCTION     AND     OPERA- 
TION   IN   GENERAL 

I.  Nature  and  scope  In  general.— See 
Lovato  V.  State  of  New  Mexico,  37  S. 
Ct.  107,  242  U.  S.  199,  61  L.  Ed.  244, 
affirming  judgment  Territory  y.  Lo- 
bato,  134  P.  222,  17  N.  M.  666,  L.  R. 
A.  1917A,  1226. 

The  powers  of  the  federal  govern- 
ment alone  are  restricted  by  this  ar- 
ticle. Palmer  v.  SStote  of  Ohio,  39  S. 
Ct.  16,  63  L.  Ed.  — ;  Wright  ▼.  House 
(Ind.)  121  N.  E.  433;  State  ex  rel. 
St.  Louis  County  v.  Gordon,  188  S.  W. 
160,  268  Mo.  713;  State  v.  NorveU 
(Tenn.)  191  S.  W.  536;  State  v.  Se- 
attle  Taxicab  &  Transfer  Co.,  156  P. 
837,  90  Wash.  416;  State  ▼.  Ferry 
line  Auto  Bus  Co.  (Wash.)  161  P. 
467. 

The  Fourth  and  Fifth  Amendments 
must  be  treated  as  quite  distinct.  U. 
S.  V.  Gouled  (D.  C.)  263  F.  770. 

The  Fifth  and  Fourteenth  Amend- 
ments of  the  federal  Constitution  and 
their  counterparts  in  the  Constitutions 
of  the  several  states  gave  no  new 
rights,  but  merely  guaranteed  the  per- 
manence of  those  already  existing. 
Neer  v.  State  Live  Stock  Sanitary 
Board    (N.   D.)    168   N.   W.   601. 

II.  NECESSITY  FOR  PRESENT- 
MENT   OR    INDICTMENT 

4.  Scope  of  provision.— An  indictment 
can  only  be  found  upon  the  testimony 
of  a  competent  and  material  witness 
or  witnesses,  who  must  be  sworn  and 
examined  before  the  grand  jury.  Coop- 
er V.  U.  S.,  247  F.  45,  159  C.  C.  A. 
263. 

7.  Organization  of  grand  ]ury.— So- 
cialists held  denied  no  constitutional  or 
statutory  rights  because  grand  jury 
was  composed  exclusively  of  members 
of  other  parties  and  of  property  own- 
ers. Ruthenberg  v.  U.  S.,  38  S.  Ct 
168,  245  U.  S.  480,  62  L.  Ed.  414. 

An  indictment  is  not  effective  until 
it  is  found  a  true  bill  by  a  properly 
constituted  grand  jury.  Cooper  ▼.  U. 
S.,  247  F.  45,  159  C.  C.  A,  263. 

8.  Necessity  and  sufflolenoy  of  pre- 
sentment or  lndictnient.*-A  sworn 
charge  previously  made  is  not  neces- 
sary to  render  an  indictment  valid. 
Ruthenberg  v.  U.  S.,  38  S.  Ct.  168,  245 
U.  S.  480,  62  L.  Ed.  414. 

Defendants,  charged  with  crime,  have 
a  constitutional  right  to  be  informed  of 
the  nature  and  cause  of  the  accusation 
against  them.  Foster  v.  U.  S.  (C.  C. 
A.)  203  F.  481. 

An  Indictment  is  to  apprise  accused 
of  charge  against  him,  to  furnish  basis 
for  pleas  of  former  jeopardy,  and  to  in- 
form the  court  of  the  facts  alleged,  so 
that  it  can  determine  whether  a  convic- 
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tion  would  be  upheld  if  had.  U.  S.  ?. 
Kintelen  (D.  C.)  233  F.  793. 

9.  Amendment     of     IndictmeDt^To 

amend  is  to  correct  or  rectify  or  to  free 
from  error;  hence  to  cure  an  indict- 
ment of  the  defect  of  duplicity,  by  strik- 
ing from  the  single  count  in  which  ser- 
eral  offenses  were  charged,  is  to  amend 
the  same.  And  where  an  indictment 
was  dnplicitous  because  charging,  in 
one  count,  the  three  several  offenses 
denounced  by  the  Espionage  Act  {  3, 
ante,  §  10212c,  the  United  SUtei  at- 
torney will  not  be  allowed  to  elect  to 
rely  on  one  of  the  offenses  and  nolle 
pros,  the  others;  for  that  would 
amount  to  an  amendment,  and  violate 
U.  S.  Const.  Amend.  5,  declaring  no 
person  shall  be  held  to  answer  for  an 
infamous  crime  unless  on  presentment 
of  an  indictment  of  a  grand  jury,  etc 
U.  S.  V.  Dembowski  (D.  C.)  252  F.  894 

15.  Jurisdiction  of  military  aitlior- 
Itles  or  military  courts.— In  view  of 
Const,  art  3,  $  1,  declaring  that  the 
judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Goart 
and  in  such  inferior  courts  as  Congress 
may  from  time  to  time  ordain  and 
establish;  article  1,  {  8,  authorizing 
Congress  to  make  rules  for  the  goT- 
emment  and  regulation  of  the  land  and 
naval  forces;  and  this  article,  declaring 
that  no  person  shall  be  held  to  answer 
for  an  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or 
naval  forces.  Conscription  Act,  ante, 
§  2044a  et  seq.  vesting  in  boards  to  be 
appointed  by  the  President  the  power 
io  pass  on  exemptions  contained  with- 
in the  act,  but  conferring  no  such  pow- 
er on  the  federal  courts,  that  act  is 
not  invalid,  as  depriving  the  courts  of 
the  United  States  of  the  power  to 
pass  on  exemptions  for  the  exemption 
boards,  if  they  be  regarded  as  courts, 
are  military  courts,  which  Congress 
might  create  under  ita  power  to  niake 
rules  for  the  government  of  land  and 
naval  forces.  U.  S.  ▼.  Sugar  (D.  C.) 
243  F.  423. 

III.  FORMER  JEOPARDY 

l8>/2.  Operation  and  effect  of  provi- 
sion in  general.— <^onst.  U.  S.  Amend. 
5,  was  not  intended  to  do  away  with 
civil  law  fundamental  principle  of  jus- 
tice, in  order,  when  a  man  has  been 
once  acquitted  on  the  merits,  to  en- 
able the  government  to  prosecute  him 
a  second  time.  U.  S.  v.  Oppenheimer, 
87  S.  Ct.  68,  61  Lw  Ed.  161. 

Gen.  •  Laws  Vt  §  2598,  giving  the 
state,  in  criminal  cases,  the  right  to 
review  on  exceptions,  does  not  abridge 
the  privileges  or  immunities  of  Unit- 
ed   States   citizenship,   in   violation  of 


L 


Self  CrimisAtion) 


CONSTITUTXON 


Am.,  Art.  5 


the  Fourteenth  Amendment  to  the  fed- 
eral Constitution,  because  it  offends 
the  double  jeopardy  provision  of  the 
f^fth  Amendment.  State  y.  Felch 
(Vt.)  105  A.  23. 

26.  Mentity  of  offenses— Off onses 
against  state  and  fadenU  laws  in  tlie 
same  aot.«Gonyiction  under  state  laws 
for  maintaining  brothel  located  so  near 
military  post,  camp,  etc.,  as  to  fall 
within  prohibited  zone  prescribed  by 
Secretary  of  War  under  Selective  Serv- 
ice Act  May  18,  1917,  i  13,  ante,  t 
2019b,  does  not  prevent  conviction  un- 
der such  act.  U.  S.  V.  Casey  (D.  O.) 
247  F.  362. 

28.  —  Different  offenses  In  same 
transaction^^It  is  not  double  jeopardy 
to  convict  and  punish  one  who  broke 
into  a  post  office  and  stole  stamps 
therefrom  for  larceny  under  PenaJ 
Code,  I  47  (Comp.  St.  1916,  §.10214), 
as  well  as  tor  the  breaking  and  en- 
tering, under  Penal  Code,  §  192  (Comp, 
St.  1916  §  10362).  Morgan  v.  Sylves- 
ter. 231  F.  886.  146  C.  C.  A.  82. 

29.  — ~  Particular  offenses.  — In 
prosecution  under  Crim.  Code,  K  37, 
215  (Comp.  St.  1916,  §§  10201,  10385), 
for  violation  of  and  conspiracy  to  vio- 
late section  215  in  using  mails  in  fur- 
therance of  scheme  to  defraud,  where 
conspiracy  counts  set  forth  as  overt 
acts  mailing  of  letters  not  set  out  in 
counts  under  section  215,  contention 
that  conviction  on  conspiracy  counts  as 
well  as  on  others  is  double  conviction 
was  untenable.  Freeman  v.  U.  S.,  244 
F.  1,  156  C.  C.  A.  429,  certiorari  de- 
nied 38  S.  Ct.  12,  245  U.  S.  654,  62  L. 
Ed.  533. 

30.  Validity  of  prosecution  In  OM^ral. 

— Where,  during  trial,  judge  became  ill, 
and  with  consent  of  defendant  another 
was  substituted,  the  jury  not  being  dis- 
charged, held  that  continuation  of  pro- 
ceedings set  aside  as  nuUity  did  not 
amount  to  jeopai;dy,  warranting  dis- 
charge of  defendant,  on  reversal,  free- 
man V.  U.  S.,  237  F.  815,  denying  mod- 
ification of  mandate  227  F.  732,  142  C. 
C.  A.  256. 

32.  Dismissal     or    nolle    prosequi.^— 

Judgment  dismissing  indictment  be- 
cause barred  by  limitations  is  a  bar  to 
a  second  prosecution  under  new  indict- 
ment for  the  same  offense.  U.  S.  v. 
Oppenheimer,  37  S.  Ct.  68,  242  U.  S. 
85,  61  L.  Ed.  161. 

That  a  defendant  had  previously  been 
indicted  with  others,  who  were  acquit- 
ted, will  not  support  a  plea  of  former 
jeopardy,  where  such  defendant  was  not 
tried  on  account  of  his  illness,  and  aft- 
er trial  the  case  ag:«iD8t  him  was  dis- 
missed without  prejudice  rt)  any  charge 
that  might  be  made  against  him. 
Wierse  v.  U.  S.   (C.  C.  A.)  252  F.  43o. 

The  sustaining  of  a  demurrer  to  an 
indictment  is  not  a  bar  to  the  return  of 
a   new    indictment  by    the   grand   jury 


which  has  already  heard  the  evidence. 
U.  S.  V.  Bopp  (D.  C.)  232  F.  177. 

33.  Discharge  of  Jury  witliout  ver- 
dicts—Right to  jury  trial  was  not  de- 
nied contrary  to  Const.  U.  S.  Amends. 
5,  6,  because  after  demurrer  to  in- 
dictment had  been  overruled  the  jury 
was  dismissed  and  accused  required  to 
plead,  and  same  jury  was  sw^rn  and 
trial  proceeded.  Lovato  v.  State  of 
New  Mexico,  37  S.  Ct  107,  242  U.  S. 
199,  61  L.  Ed.  244,  affirming  judgment 
Territory  v.  Lobato,  134  P.  222,  17 
N.  M.  666,  L.  R.  A.  1917A,  1226. 

Accused  held  not  placed  twice  in 
Jeopardy  because  after  demurrer  to 
indictment  had  bee^i  overruled,  the 
jury,  which  had  been  sworn,  was  dis- 
missed, accused  was  required  to  plead, 
and  to  submit  to  trial  before  the  same 
Jury,  which  was  again  sworn.     Id. 

Prosecution  on  defective  indictment 
held  not  a  bar  to  a  subsequent  prose- 
cution, where  jury  was  discharged 
without  an  acquittal  on  the  merits. 
Simpson  v.  U.  S.,  229  F.  940,  144  C.  C. 
A.  222,  certiorari  denied  36  S.  Ct.  552, 
241  U.  S.  668,  60  L.  Ed.  1229. 

34.  Aoiiuittal^— An  acquittal  by  rea- 
son of  a  variance  is  not  a  bar  to  fur- 
ther prosecution  of  crime  attempted 
to  be  described,  but  not  accurately  de- 
scribed, in  first  indictment.  U.  8.  v. 
Phelan  (D.  C.)  250  F.  927. 

39.  Manner,  time,  and  sufllcienoy  of 
intarposition  of  defense.— If  a  plea  of 
former  jeopardy  or  former  acquittal 
is  on  its  face  insufllcient,  a  deraui-rer 
lies.  U.  S.  V.  Phelan  (D.  C.)  250  F. 
927. 

On  demurrer  to  pleas  of  former  jeop- 
ardy, facts  alleged  should  be  accepted 
as  true.     Id. 

IV.  SELF-CRIMINATION 

41.  Nature  of  privilege  in  o^norai^— 

Defendant,  who  was  principal  offender 
and  made  disclosure  to  collector  of 
customs,  held  not  entitled  to  executive 
clemency;  evidence  which  he  disclosed 
not  being  used  against  him.  Hence 
denial  of  continuance  to  apply  for  par- 
don was  not  error,  especially  as  eight 
months  intervened  between  finding  of 
indictment  and  trial.  Gladstone  v.  U. 
S.,  248  F.  117,  160  C.  C.  A.  257,  cer- 
tiorari denied  38  S.  Ct  582,  247  U.  S. 
521,  62  L.  Ed.  1246. 

45.  In  what  proceedings  privilege 
may  be  asserted— Proceedlnga  before 
grand  ]uryw— <])on3titutional  provision 
against  self-incrimination  does  not  ex- 
tend immunity  from  prosecution  to  per- 
sons testifying  before  grand  jury,  but 
only  authorizes  them  to  refuse  to  an- 
swer, and  ignorance  of  this  right  does 
not  give  immunity.  U.  S.  v.  Bryant  (D. 
C.)  245  F.  682. 

48.  Admission  of  testimony  given  at 
prior  hearings.— In  a  trial  on  an  indict- 
ment under  Criminal  Code,  §  141 
(Comp.  St  1916,  §  10311),   for  aiding 
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one  K.,  a  convict,  to  escape  from  a  fed- 
eral penitentiary,  and  for  harboring 
and  concealing  him,  the  adn>ission  of 
defendant's  testimony  in  his  own  be- 
half as  to  his  assistance  to  K.,  given 
on  his  trial  for  aiding  one  F.,  another 
convict,  was  not  a  violation  of  defend- 
ant's constitutional  right  not  to  be  re- 
quired to  testify  against  himself,  where 
he  was  under  no  compulsion  to  testify 
in  the  other  trial.  Orth  v.  U.  S.  (C.  C. 
A.)  252  F.  569. 

50.  Production  and  Introduction  of 
documents  and  books^— Asking  defend- 
ant whether  his  signature  on  a  paper 
was  genuine  held  not  to  infringe  his 
constitutional  rights,  in  view  of  an 
agreement  for  the  admission  of  ex- 
hibits, the  signatures  to  which  were 
not  questioned.  Cooper  v.  U.  S.,  232  F. 
81,  146  C.  C.  A.  273,  certiorari  denied 
36  S.  Ct.  725,  241  U.  S.  675,  60  L.  Ed. 
1232. 

Those  provisions  of  the  Selective 
Draft  Act,  ante,  §  2044e,  which  require 
registrants  to  exhibit  registration 
cards,  etc.,  are  not  invalid,  as  violating 
Const.  Amend.  5,  providing  that  no 
person  shall  be  compelled  to  be  a  wit- 
ness against  himself.  U.  S.  v.  Olson 
(D.  C.)  253  F.  233. 

Corporation  records,  which  would  be 
evidence  against  individuals  charged 
with  crime,  may  be  taken  under  a 
search  warrant;  and  it  is  no  objection 
that  they  might  also  be  evidence  agaipst 
the  corporation.  In  re  Rosenwasser 
Bros.  (D.  C.)  254  F.  171. 

51.  —  Production  of  books  by  offi- 
cers of  corporation^— Where  president 
of  corporation,  testifying  in  its  behalf 
in  infringement  suit,  produced  exhibits 
which  were  impounded  by  order  of 
court,  he  cannot,  on  theory  that  it 
would  compel  him  to  bear  witness 
against  himself,  prevent  United  States 
attorney  from  obtaining  possession  of 
exhibits  for  use  in  prosecution  against 
president  for  alleged  perjuries  com- 
mitted in  infringement  suit.  Perlman 
v.  U.  S.,  38  S.  Ct.  417,  247  U.  S.  7, 
62  L.  Ed.  950. 

Despite  Const.  Amend.  4,  prohibiting 
unreasonable  searches  and  seizures,  and 
AmcDdment  5,  declaring  that  no  one 
in  a  criminal  case  shall  be  compelled  to 
testify  against  himself,  a  corporation 
may  be  required  to  produce  its  books 
and  papers,  though  they  tend  to  in- 
criminate an  officer  thereof.  Where 
papers  and  books  of  a  corporation  of 
which  defendant  was  an  officer  were 
produced  before  the  grand  jury,  and 
later  returned  to  defendant's  counsel, 
defendant  cannot,  having  been  given  an 
opportunity  to  remove  his  own  private 
papers,  object  to  the  use  of  such  rec- 
ords produced  in  obedience  to  a  sub- 
poena duces  tecum;  there  being  no  un- 
reasonable search,  etc.,  in  violation  of 
Const.  Amends.  4,  5.  Linn  v,  U.  S.  (0. 
C.  A.)  251  F.  476. 
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52.  — ~  Bankruptcy  prooeedlngSd-In 
a  prosecution  under  Pen.  Code,  i  215 
(Comp.  St.  1916,  S  10385),  for  using  the 
mails  in  connection  with  scheme  to 
defraud,  books  of  account  of  partner- 
ships in  which  defendants  were  part- 
ners, which  wete  produced  by  the  traa- 
tee  in  bankruptcy  of  the  firms,  who 
had  taken  possession  of  them,  held  ad- 
missible over  objections  that  they  were 
compulsorily  produced.    Le  More  v.  U. 

5.  (C.  C.  A.)  253  F.  887. 

55.  Articles  or  papers  takei  from 
possession  or  person  of  accusedd- 
Where,  without  warrant,  accused's  pa- 
pers were  seized  and  carried  to  the 
post  office  building,  in  violation  of 
Const.  U.  S.  Amends.  4  and  5,  evidence 
gleaned  from  such  documents  cannot 
be  used  in  a  prosecution  for  using  the 
mails  to  defraud,  contrary  to  Criminal 
Code,  §  215  (Comp.  St.  1916,  §  10385). 
Flagg  V.  U.  S.,  233  F.  481,  147  C.  C. 
A.  367.  ' 

That  papers  which  are  pertinent  to 
the  issue  may  have  been  illegally  tak- 
en from  the  possession  of  the  party 
against  wliom  they  are  offered  is  no 
valid  objection  to  their  admissibility. 
Lorman  v.  U.  S.,  241  F.  945,  154  C  C. 
A.  581. 

Relying  upon  a  promise  or  threat  by 
customs  officers  that  it  would  be  better 
for  him  if  he  gave  them  what  they 
wanted,  defendant  permitted  them  to 
take  and  carry  away  from  his  place 
of  business  certain  invoices,  docnmentSt 
and  other  papers.  Held,  that  the  de- 
livery of  the  papers  under  this  promise 
or  threat  was  involuntary  in  law,  and 
the  taking  thereof  was  a  violation  of 
defendant's  constitutional  rights,  and 
the  papers  were  not  admissible  in  evi- 
dence against  him  on  a  criminal  trial 
U.  S.  V.  Abrams  (D.  C.)   230  F.  313. 

Under  Const.  U.  S.  Amends.  4  and 

6,  held,  that  a  search  and  seizure  ot 
petitioner's  papers  at  his  place  of  busi- 
ness and  residence  was  unreasonable, 
under  a  search  warrant  for  search  oi 
place  of  business,  and  they  should  be 
returned.  U.  S.  v.  Friedberg  (D-  ^'' 
233  F.  313. 

Under  Const.  Amend.  5,  search  of 
premises  of  an  alleged  spy  of  a  fo^" 
eign  nation  with  which  United  Stfttw 
is  at  war,  to  discover  from  his  pap^J^* 
evidence  of  his  criminality,  cannot  be 
allowed,  for  that  would  compel  him  to 
give  evidence  against  himself.  U.  S-^ 
Premises  in  Butte,  Mont.  CD.  C.)  24o 
F.  185. 

In  prosecution  for  raising  postal  ff><^°* 
ey  order,  where  desired  for  purp^'^^^ 
of  comparison  of  handwriting,  i*^^*' 
book  taken  from  possession  of  accus^^* 
who  surrendered  it  without  denP^^ 
ownership,  is  presumptively  accuseds 
property.  Dtan  v.^U.  S.,  246  F.  5W, 
158  C.  O.  A.  538.  , 

Where  custom  house  guard  reques*^ 
private  detective  to  act  for  him  our- 
ing  his  temporary  absence,  and  ^^^^1 
tive  searched  accused  and  found  ^* 
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he  was  unlawfully  bringing  into  the 
United  States  a  letter,  detective  must, 
in  prosecution  against  accused,  be 
treated  as  United  States  officer  pro 
hac  vice,  for  the  purpose  of  applying 
the  rule  that  accused  shall  not  be  a 
witness  against  himsoli.  U.  S.  v. 
WelHh  (D.  C.)  247  F.  239. 

Introduction  of  evidence  obtained  by 
unlawful  arrest  and  search  of  premises 
is  not  violative  of  provision  of  federal 
Constitution  that  no  person  shall  be 
compelled  to  give  incriminating  testi- 
mony.   Hysler  v.  State  (Ga.)  96  S.  E. 

884. 

Incriminating  evidence  discovered  by 
a  search  of  defendant's  person  while 
he  was  under  illegal  arrest,  held  ad- 
missible against  him,  notwithstanding 
the  constitutional  provisions  prohibit- 
ing forced  self-incrimination  and  un- 
reasonable searches  and  seizures. 
Smith  V.  State,  88  S.  E.  42,  17  Ga. 
App.  t)93,  conforming  to  answers  to 
certified  questions  Calhoun  v.  Same,  87 
S.  E.  893,  144  Ga.  679. 

56.  Application  of  provision  to  par- 
ticular matters^^Witnesses  before 
grand  jury  investigating  charge  of 
gambling  against  others  cannot  justify, 
under  the  plea  of  constitutional  privi- 
lege against  self-incrimination,  their 
refusal  to  answer  whether  game  of 
cards  was  going  on;  it  not  being  crim- 
inal to  sit  at  table  where  cards  are  be- 
ing played,  under  Comp.  Laws  Alaska 
1913.  §  2032,  or  to  join  iji  game'  unless 
played  for  value.  Mason  v.  U.  S.,  37  S. 
Ct.  621,  244  U.  S.  362,  61  L.  Ed. 
1198. 

Act  Cong.  Feb.  9,  1909,  c.  100,  as 
amended  by  Act  Jan.  17,  1914,  c.  9, 
$$  2,  3  (Comp.  St.  1916,  |§  8801, 
8801a),  declaring  possession  of  opium 
shuU  make  out  prima  facie  case,  and 
that  after  July  1,  1913,  smoking  opium 
sh^U  be  presumed  to  have  been  im- 
ported in  violation  of  law,  does  not 
violate  Const.  Amend.  5,  not  requiring 
accused  to  take  stand,  or  destroying 
presumption  of  innocence,  but  merely 
declaring  rule  of  evidence.  Ng  Choy 
Fong  V.  U.  S.,  245  F.  305.  157  C.  C. 
A.  497,  certiorari  denied  38  S.  Ct.  190, 
245  U.    S.  669,  62  L.  Ed.   539. 

57.  Necessity  and  mode  of  assertion 

of  prlvlleoe.— Testimony,  given  without 
claim  of  privilege  before  the  referee  in 
bankruptcy  by  those  subpoenaed  as 
witnesses,  is  voluntary  and  admissible 
in  a  subsequent  prosecution  of  witness- 
es for  conspiring  to  receive  property  of 
the  bankrupt.  Bankruptcy  Act,  §  7a,  cl. 
9,  ftflfords  no  protection  to  witnesses 
other  than  the  bankrupt,  who  testified 
in  the  bankruptcy  proceedings,  and  who 
ware  subsequently  charged  with  con- 
spiring to  receive  property  of  the  bank- 
tupt.  Knoell  v.  U.  S.,  239  F.  16,  152 
C.  C.  A.  66,  affirming  judgment  U.  S.  v. 
Knoell    (D.  C.)   230  F.  509. 

61 '/2-  Grant  of  Immunity  from  pros- 
ecution—Necessity   of    disclosure   that 


Immunity  is  given.— See  Heitler  y.  U. 
S.,  244  F.  140,  156  C.  C.  A.  568. 

63.  Waiver  of  privilege.— In  a  pros- 
ecution for  using  mails  in  a  scheme  to 
defraud,  where  accused  consented  to 
retention  of  letters  by  witness,  such 
letters  may  be  received  in  evidence 
over  objections  that  they  were'  seized 
in  violation  of  the  constitutional  inhibi- 
tions against  unreasonable  searches  and 
seizures.  Linn  v.  U.  S.,  234  F.  543, 
148  C.  C.  A.  309. 

Where  %  defendant  voluntarily  takes 
the  stand  he  waives  his  constitutional 
privilege,  and  the  extent  of  his  cross- 
examination  is  a  matter  for  the  discre- 
tion of  the  trial  judge.  Le  More  v. 
U.  S.  (C.  C.  A.)  253  F.  887. 

Where  witness*  offered  in  evidence 
exhibits  which  were  impounded  with 
clerk,  held  that,  despite  Const.  Amends. 

4,  5,  such  exhibits  might  be  used  by 
grand  jury;  witness  being  held  for  it 
on  charge  of  perjury.  Perlman  Rim. 
Corp.  V.  Firestone  Tire  &  Rubber  Co. 
(D.  C.)  244  F.  304. 

Petitioners  who  refused  without  in- 
voking the  Fifth  Amendment,  protect- 
ing against  self-incrimination,  to  obey  a 
subpa>nn  duces  tecum,  or  to  answer 
questions  propounded  to  them  in  a 
grand  jury  investigation,  under  Act 
Cong.  June  25.  1910,  as  amended  by 
Act  Aug.  19,  1911,  and  Act  Aug.  23, 
1912  (Comp.  St.  1916,  ||  188-198),  of 
corrupt  practices  in  a  senatorial  pri- 
mary election,  cannot,  having  been  com- 
mitted for  contempt,  secure  reUase  on 
habeas  corpus  on  the  ground  that  the 
statute  was  unconstitutional.  Ex  parte 
Blair  (D.  C.)  253  F.  800. 

V.  DUE  PROCESS  OF  LAW 

65.    Limitation    to    federal    action.^ 

This  article  ii  restrictive  of  powers  of 
federal  government  only,  and  is  not 
applicable  to  state.  City  of  Los  An- 
geles V.  Allen,  163  P.  697,  32  Cal.  App. 
553;  Simmons  v.  Simmons  (Ind.)  116 
N.  E.  49;  Jackson  v.  Breeland,  88  S. 
E.  128,  103  S.  C.  184. 

67.  Persons  protected^— Rev.  St.  Mo. 
1909,  §S  2798,  2799,  as  to  taking  ac- 
knowledgments held  not  subject  to  at- 
tack by  a  notary  taking  Kansas  ac- 
knowledgment on  ground  of  violation 
of  Const.  U.  S.  art.  4,  §§  1,  2,  and 
Const.  U.  S.  Amends.  5,  14,  and  Const. 
Mo.  art.  2.  §|  4,  30,  as  to  due  process 
of  law  and  right  to  contract.  State 
ex  rel.  Jordan  v.  Woodman  (Mo.)  193 

5.  W.  570. 

68.  Military     law,     tribunals,     and 

measures.— Conscription  Act,  §  4,  ante, 
§  2044d,  creating  boards  to  pass  on 
questions  of  exemption  and  making 
their  decisions  final,  held  not  to  deny 
due  process  of  law  to  one  seeking  ex- 
emption as  an  alien.  Angelus  v.  Sulli- 
van, 246  F.  54,  158  C.  C.  A.  280. 

While,  under  Selective  Draft  Act, 
ante,  §  2044d,  questions  of  exemption 
on  account  of  membership  in  religious 
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sect  opposed  to  war  are  for  deter- 
mination of  local  and  district  boards, 
and  their  finding  cannot  be  reviewed 
by  courts,  unless  they  were  without  ju- 
risdiction, or  denied  fair  hearing,  regis- 
trants are  not  deprived  of  due  process 
of  law.  Franke  v.  Murray,  248  F.  865, 
160  0.  C.  A.  623. 

Alien  Enemy  Act,  ante,  §  7615,  au- 
thorizing the  restraint  and  the  re- 
moval of  alien  enemies,  is  not  invalid 
as  depriving  such  persons  of  liberty 
without  due  process  of  law.  De  Lacey 
V.  V.  S.,  249  F.  625,  161  O.  C.  A.  535.  . 

Conscription  Act,  ante,  S  2044a,  held, 
under  Const,  art.  1,  §  8,  article  3,  §  1, 
and  Amendment  5,  not  to  he  invalid, 
as  depriving  courts  of  United  States  of 
power  to  pass  on  exemptions  provided 
for  in  act,  because  conferring  such 
power  upon  exemption  boards.  U.  S. 
V.  Sugar  (D.  C.)  243  F.  423.     . 

Rights  of  action  against  railroad 
company,  arising  out  of  relation  of 
carrier  and  passenger,  already  vested, 
cannot  be  divested  by  act  of  President 
in  taking  possession  of  and  assuming 
control  of  railroads  under  Act  Aug.  29, 
1916,  ante,  S  1974a.  Muir  v.  liouisville 
&  N.  R.  Co.  (D.  C.)  247  F.  888. 

Nondeclarant  alien,  although  by  te];ms 
of  Conscription  Act  exempt  fron>  serv- 
ice, is  not  denied  due  process  of  law 
because  required  to  present  and  secure 
his  exemption  through  exemption 
boards  provided  for.  Ex  parte  Blaze - 
kovic  (D.  C.)  248  F.  327. 

As  Const,  art.  1,  §  8,  gives  Congress 
authority  to  make  rules  for  the  govern- 
ment of  land  and  naval  forces,  and  as 
Articles  of  War,  art.  2  (Comp.  St. 
1916,  §  2308a),  makes  civilians  serv- 
ing with  armies  in  the  field  subject  to 
military  law,  such  a  civilian,  who  at- 
tempted to  desert,  cannot  question  the 
jurisdiction  of  a  court-martial,  author- 
ized by  article  58  to  impose  death  or 
other  penalty,  etc.,  on  the  ground  that 
he  was  not  tried  under  the  guaranties 
prescribed  by  the  Fifth  Amendn^ent; 
that  amendment  excepting  cases  aris- 
ing in  the  land  or  naval  forces.  Ex 
parte  Falls  (D.  O.)  251  F.  415. 

One  taken  in  custody  by  virtue  of 
presidential  warrant,  under  Rev.  St. 
I  4067,  ante,  $  7615,  as  a  native,  sub- 
ject, etc.,  of  a  hostile  nation,  has  no 
recourse  on  the  ground  that  he  was 
deprived  of  his  liberty  without  due 
process  of  law;  the  arrest  being  in  ac- 
cordance with  the  statute,  etc.  Min- 
otto  V.  Bradley  (D.  C.)  252  F.  600. 

The  Selective  Service  Act,  providing 
for  the  drafting  of  registrants  into  the 
National  Army,  ante,  §  2014a  et  seq., 
is  not  in  violation  of  Const.  Amend.  5, 
forbidding  the  deprivation  o£  property 
without  due  process  of  law,  for  no 
one  has,  in  a  just  sense,  a  property 
right  in  his  office  or  employment.  In 
view  of  the  revolutionary  practice  of 
raising  armies  by  draft,  and  of  the 
provisions  found  in  Const,  art.  2,  $  2, 
etc.,   and   despite   Amendments   5   and 
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13,  such  Act  is  valid;  the  government 
having  power  to  raise  armies  bj  draft. 
United  SUtes  v.  Olson  (D.  C.)  253  F. 
233. 

The  President  and  his  agents  had  no 
power,  under  Act  Cong.  Aug.  29, 1916. 
f  1,  or  Act  Cong.  March  21,  1918,  li 

1,  10,  ante,  §§  1974a,  311534a,  3115%i, 
to  make  an  order  whereby  a  right  of 
action  already  existing  against  a  rail- 
road would  be  extinguished  or  cat  off. 
Benjamin  Moore  &  Co.  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.  (Sup.)  174  N.  Y.  S.  60. 

69.  Police  powers— See  Thomas  Cus- 
ack  Co.  V.  City  of  Chicago.  37  S.  Ct 
190,  61  L.  Ed.  472,  L.  R.  A.  lOlSA,  136. 
Ann.  Cas.  1917C,  594. 

Act  Pa.  May  13,  1915  (P.  L  286), 
regulating  employment  of  minors  and 
forbidding  employment  of  children  un- 
der 16  in  factories  at  night,  does  not 
contravene  Const  Pa.  art.  1,  |  11* 
or  Const  XT.  S.  Amend.  5.  affirming 
freedom  of  all  men  and  exemption  from 
liability  without  due  process  of  law. 
Commonwealth  v.  Wormser,  103  A 
500,  260  Pa.  44,  affirming  judgment  67 
Pa.  Super.  Ct  444. 

70.  Deportation,  exdasion  and  lat- 
uraiizatfon  proceeilinos.^The  gnaranty 
of  due  process  forbids  the  deportation 
of  an  alien  without  according  to  him  a 
full  and  fair  hearing.  In  re  Chan  Foo 
Lin.  243  F.  137,  156  C.  C,  A.  3. 

To  apply  to  a  person  of  Chinese  birth, 
seeking  admission  on  the  ground  that 
his  father  was  a  citizen  of  the  United 
States  a  different  procedure  from  that 
provided  by  the  immigration  statute  and 
applied  to  all  others  making  similar 
claim,  is  an  unlawful  discrimination. 
Quan  Hing  Son  v.  White  (G.  C.  A) 
254  F.  402. 

Congress  may  intrust  the  decision  of 
an  immigrant's  right  to  enter  to  an 
executive  officer,  and,  though  a  denial 
deprives  him  of  his  Uberty,  he  is  not  de- 
nied due  process  of  law.  Ex  parte  Chin 
Own  (D.  C.)  239  F.  391. 

72.  Criminal  proseoutflonaw— Dae  pro- 
cess of  law  was  not  denied  because  aft- 
er demurrer  to  indictment  had  been 
overruled  the  jury  was  dismissed  and 
accused  required  to  plead,  and  same 
jury  waa  sworn  and  trial  proceedeo^ 
Lovato  V.  State  of  New  Mexico,  3<  * 
Ct.  107,  242  U.  S.  199,  61  L.  Ed.  2^4, 
affirming  judgment  Territory  v.  ^' 
bato,  134  P.  222, 17  N.  M.  666,  L-  ^  ^* 
1917A    1226. 

Act  *Cong.*  Feb.  9,  1909,  c.  100,  ^ 
amended  by  Act  Jan.  17,  1914,  c.  ^'  * 

2,  3  (Comp.  St  1916,  S|  8801.  SSOWj 
declaring  possession  of  opium  ^'^.. 
make  out  prima  facie  case,  and  that  ^' 
er  July  1,  1913,  smoking  opium  ^^ 
be  presumed  to  have  been  imported 
violation  of  law,  does  not  violate  ^Jjr 
Amend.  5.  Ng  Choy  Fong  v.  U.  S-  *7 
F.  305,  157  C,  C.  A.  497,  certiorari  o^ 
nied  38  S.  Ct  190,  245  U.  S.  609-  ^ 
L.  Ed.  539. 
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Act  of  Jan.  17,  1914,  c.  9,  amending 
Act  Feb.  9,  1909,  c.  100  (Comp.  St. 
1916,  S  8801),  relating  to  importation 
of  smoking  opium,  which  declares  re- 
buttable presumptions  arising  from 
possession  of  opium,  etc.,  held  valid. 
Gee  Woe  v.  U.  S.  (C.  C.  A.)  250  F. 
428. 

Acts  Ga.  1916,  p.  56,  {  1,  construed 
with  Const  art.  6.  §  2,  par.  8  (Civ. 
Code  1910,  S  6505),  and  Civ.  Code 
1910,  §S  6112,  6113,  providing  that 
criminal  cases  shall  be  assigned  to  one 
division  of  Court  of  Appeals,  consisting 
of  three  judges,  of  whom  two  shall  be 
a  quorum,  is  not  repugnant  to  the  due 
process  clause  of  Const  U.  S.  Amends. 
5,  14.  Joseph  y.  State  (Ga.)  96  S.  £. 
229. 

85.  Contractual     rights.— Under    Act 

Feb.  8,  1887,  c.  119,  $  6,  Act  Jan.  14, 
18.S9,  c.  24,  and  Act  June  21,  1906,  c. 
3504,  relinquishment  by  Chippewa  In- 
dians of  lands  in  exchange  for  allot- 
ments in  reservations  in  trust  held  a 
valid  contract  creating  vested  rights  of 
which  an  Indian  could  not  be  deprived 
against  his  will.  Morrow  v.  U.  S.»  243 
F.  854,  156  C.  C.  A.  366. 

Congress,  in  the  exercise  of  its  con- 
stitutional power  to  establish  systems 
of  bankruptcy,  may,  and  in  fact  always 
does,  impair  the  obligation  of  contracts. 
In  re  FrankUn  Brewing  Co.,  249  F.  333, 
161  C.  C.  A.  341. 

While  the  inhibition  of  Const.  U.  S. 
Amend.  14,  against  the  impairment  of 
contracts,  is  a  limitation  upon  the  Leg- 
islatures of  the  states,  and  not  upon 
Congress,  the  power  of  Congress  to 
impair  or  modify  a  contract  is  confined 
to  those  instances  where  Congress,  out 
of  considerations  of  public  policy,  has 
been  vested  with  the  power  to  control 
or  regulate  the  matters  to  which  the 
contract  relates;  and  Congress,  equally 
with  the  states,  is  prohibited  from  de- 
priving a  person  of  his  property  with- 
out due  process  of  law.  Newman  v. 
Moyers,  47  App.  D.   C.  102. 

Act  CJong.  March  4.  1915,  §  4,  pro- 
hibiting payment  of  attorneys'  fees  in 
excess  of  20  per  cent,  of  the  amount 
collected  on  Civil  War  claims,  in  so  far 
as  it  relates '  to  attorneys*  contracts 
made  and  fees  earned  prior, to  its  pas- 
sage, violates  Const.  U.  S.  Amend.  5. 
Newman  v.  Moyers. > 47  App.  D.  C.  102; 
Black  V.  O'Hara,  194  S.  W.  811,  175 
Ky.  623;  Lay  v.  Lay  (Miss.)  79  So. 
291;  Moyers  v.  City  of  Memphis 
(Tenn.)  180  S.  W.  105. 

Act  May  27,  1908,  35  Stat.  412  (U. 
S.  Comp.  St.  1916.  §  7491),  empow- 
ering the  Postmaster  General  to  with- 
draw from  the  mails  empty  mail  bags 
and  to  transmit  the  same  by  freight, 
in  no  wise  impaired  the  obligation  of  a 
contract  theretofore  made.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  U.  S.,  53  Ct  CI. 
45. 

Provision  of  Act  Cong.  March  4, 
1915,    §    4,    making    appropriation    for 


payment  of  a  claim  previously  allowed 
by  the  Court  of  Claims,  limiting  attor- 
ney's fees  to  20  per  cent.,  held  con- 
trolling, notwithstanding  contract  for  a 
third  of  the  amount  allowed,  the  con- 
tract creating  no  debt  till  appropria- 
tion. Ralston  y.  Dunaway  (Ark.)  184 
S.  W.  425. 

Although  Congress  is  not  expressly 
prohibited  from  impairing  contract  ob- 
ligations, it  can  only  do  so  when  inci- 
dental to  the  exercise  of  some  ex- 
press or  implied  power  conferred  upon 
it  Black  V.  O'Hara,  194  a  W.  811, 
175  Ky.  623. 

Liberty  of  contract  and  right  of  prpp- 
erty  are  not  absolute  and  universal, 
in  spite  of  the  Fifth  or  Fourteenth 
Amendment  to  the  United  States  Con- 
stitution, and  it  is  within  the  power 
of  the  Government  to  restrain  some  in- 
dividuals from  all  contracts,  as  well  as 
all  individuals  from  some  contracts. 
Moyers  v.  City  of  Memphis  (Tenn.) 
186  S.  W.  105. 

Contract  has  the  power  to  regulate 
and  restrain  the  conduct  and  contracts 
of  all  persons  for  the  common  good; 
the  possession  and  enjoyment  of  lib- 
erty and  property  being  subject  to  such 
reasonable  conditions  as  may  be  essen- 
tial to  the  safety,  health,  peace,  good 
order,  and  morals  of  the  community. 
Id. 

The  liberty  of  contract  is  one  of  the 
ioalienable  rights  of  a  citizen,  embrac- 
ing the  right  to  enter  a  lawful  calling 
and  to  acquire  and  dispose  of  property, 
so  that  a  general  prohibition  against  en- 
tering into  contracts  with  respect  to 
property  is  unconstitutional  and  void. 
Id. 

89.  Postal  reguiationsw— Espionage 
Act,  Ut  12,  §t  1,  2,  ante,  §§  10401a, 
10401b,  as  to  nonmailable  matter,  do 
not  violate  Const.  Amend.  5,  as  to  due 
process  of  law.  Masses  Pub.  Co.  v. 
Patten,  246  F.  24,  158  C.  C.  A.  250, 
reversing  decree  (D.  C.)  244  F.  535. 

93.  Regulation  of  raiiroado  and  oth- 
er €arriers.F— Jurisdiction  of  Public 
Utilities  Commission  of  District  of  Co- 
lumbia over  public  utility  under  Act 
March  4,  1913,  §  8,  cannot  be  defeated 
because  such  jurisdiction  has  not  been 
assumed  over  other  similar  concerns. 
Terminal  Tnxicab  Co.  v.  Kutz,  36  S. 
Ct  583,  241  U.  S.  252,  60  L.  Ed.  984, 
Ann.  Cas.  1916D,  765,  modifying  de- 
cree Same  v.  Harding,  43  App.  D.  C. 
120.  ' 

Interstate  railway  carriers  are  not 
denied  due  process  of  law  guaranteed 
by  Const.  U.  S.  Amend.  5,  by  Act  Sept. 
3-5,  1916  (Comp.  St.  1916,  $  8080a), 
fixipg  eight-hour  standard  working  day 
of  railroad  employes  and  creating  a 
commission  to  report  effect  of  the  law. 
Wilson  V.  New.  37  S.  Ct.  298,  243  U. 
S.  332,  61  L.  Ed.  755. 

To  hold  a  railroad  company  liable 
under  Hours  of  Service  Act  March  4, 
1907  (Comp.  St  1916,  f  8677),  where 
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a  telegraph  operator,  in  violation  of 
its  rules,  remained  on  duty  more  than 
nine  hours,  does  not  deny  due  process 
of  law.  Oregon  Short  Line  R.  Co.  v. 
U.  S.,  234  F.  584,  148  C.  C.  A.  350,  / 
affirming  judgment  U.  S.  y.  Oregon 
Short  Line  R.  Co.  (D.  C.)  228  F. 
561. 

Order  of  Public  Service  Commission, 
on  petition  of  telegraph  company,  re- 
quiring traction  company,  owning  right 
of  way,  to  remove  power  wires  from 
dangerous  proximity  to  telegraph 
wires,  did  not  exceed  constitutional 
powers  of  Commission  as  being  con- 
fiscatory and  a  taking  of  property 
without  due  process.  Western  Union 
Telegraph  Co.  v.  Burlington  Traction 
Co.  (Vt.)  99  A.  4. 

94.  .— .  Regulation  of  rates^^Order 
of  Interstate  Commerce  Commission 
requiring  establishment  of  through 
routes  from  lumber  region  west  of 
the  Mississippi  to  Paducah,  Ky.,  via 
cither  Memphis  or  Cairo,  and  joint 
rates  not  in  excess  of  the  present 
rates  to  Cairo,  held  not  in  violation  of 
the  Fifth  Amendment  to  the  federal 
Constitution.  St.  Louis  Southwestern 
Ry.  Co.  V.  U.  S.,  38  S.  Ct.  49,  245 
U.  S.  136,  62  L.  Ed.  199,  affirming  de- 
cree (D.  C.)   234  F.  668.  ^ 

95.  —  Loss  or  injury  to  shipments. 
— ^Provision  in  Hepburn  Act  (Comp.  St. 
1916,  §  8604a),  making  initial  car- 
rier liable  for  loss,  is  constitutional. 
St.  Louis  &  S.  F.  R.  Co.  v.  Alcard 
(Okl.)   159  P.  344. 

96. Llabiiity  for  injuries  to  em- 
ployes.—Safety  Appliance  Act  of 
March  2,  1893,  c.  196,  as  amended  by 
Act  April  1,  1896,  c.  87,  Act  March 
2,  1903,  c.  976,  and  Act  April  14, 
1910,  c.  160  (Comp.  St.  1916,  §§  8605. 
8610,  8613, 8617),  held  not  to  take  prop- 
erty without  due  process  of  law  con- 
trary to  Const.  Amend.  5.  Great  North- 
ern Ry.  Co.  V.  U.  S.,  244  F.  406,  157  O. 
C.  A.  32,  certiorari  denied  38  S.  Ct. 
62,  245  U.  S.  664,  62  L.  Ed.  537. 

98.  Reguiation  as  to  the  manufac- 
ture and   sale  of  food   and   liquors.— 

There  is  nothing  repugnant  to  theMue 
process  of  law  clause  of  Const.  Amend. 
5,  in  provisions  of  Webb-Kenyon  Act 
March  1,  1913  (Comp.  St.  1916,  § 
8739),  under  which  interstate  ship- 
ment of  liquor  intended  for  personal 
use  may  be  subjected  to  state  pro- 
hibitory law.  James  Clark  Distilling 
Co.  V.  Western  Maryland  R.  Co.,  37 
S.  Ct.  180,  242  U.  S.  311,  61  C.  Ed. 
326,  L.  R.  A.  1917B,  1218,  Ann.  Cas. 
1917B,    845. 

Soss.  Laws  Idaho,  1909,  p.  17,  §  25, 
making  transportation  of  liquors  into 
prohibition  district  a  misdemeanor, 
does  not  deprive  one  of  property  with- 
out due  process  of  law,  in  violation 
of  Const.  U.  S.  Amends.  5,  14.  State 
v.  Cummins  (Idaho)   165  P.  216. 

100.  proceedings  relating  to  public 
lands. — Vested   rights    of    railroads   in 
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congressional  land  grants  were  not  dis- 
regarded without  due  process  of  law  by 
Act  Cong.  June  9,  1916,  revesting  title 
in  United  States  to  unsold  lands  not 
used  by  railroad  and  regulating  dis- 
position of  such  lands  and  distribu- 
tion of  proceeds.  Oregon  &  C.  R.  Co. 
V.  U.  S.,  37  S.  Ct.  443,  243  U.  S.  549, 
61  L.   Ed.  890. 

Vested  rights  of  grantee  imder  Rail- 
way Land  Grant  Act  were  not  infring- 
ed, contrary  to  due  process  of  law 
clause  of  Const.  Amend.  5,  by  enact- 
ment by  Congress  while  grantee  was 
in  default  of  Act  July  31,  1876  (Comp. 
St.  1916,  f  4882),  requiring  grantee  of 
railroad  to  pay  for  survey  of  granted 
land.  Santa  F6  Pac.  R.  Co.  v.  Lane, 
37  S.  Ct.  714,  244  U.  S.  492.  61  L 
Ed.  1275,  reversing  decree  43  App. 
D.  C.  497. 

101.  Rsguiatlon  of  Indian  affairs^* 
Directions  to  Secretary  of  Interior  in 
Act  June  17,  1910,  §  3,  to  issue  pat- 
ent in  fee  for  a  quarter  section  m 
Indian  school  reserve  to  one  enroll- 
ed as  adopted  member  of  Kiowa  Tribe 
under  Act  April  4,  1910,  could  with- 
out impairing  any  nested  rights  be 
recalled  by  Act  Dec.  19,  1910.  No 
right  under  such  act  was  acquired  by 
application  for  the  patent.  U.  S.  v. 
RoweU,  37  S.  Ct.  425,  243  U.  S.  464, 

61  L.  Ed.  848. 

Repeal  of  section  7  of  Original  Creek 
Agreement  of  March  1,  1901,  and  sec- 
tion 16  of  the  Supplemental  Agree- 
ment of  June  30,  1902,  so  far  as  in- 
consistent with  Act  May  27,  190S, 
held  not  to  deprive  allottee's  children 
of  vested  estates  or  constitutional 
rights.    Parker    v.    Riley,    243  F.  42, 

155  C.  C.  A.  672,  affirming  decree 
RUey  V.  Kelsey  (D.  O.)  218  F.  391. 

A  transaction  between  the  govern- 
ment and  an  Indian  amounting  to  a 
binding  agreement,  whether  in  the 
form  of  a  treaty  or  of  a  statute,  cre- 
ates property  rights  which  once  vest- 
ed cannot  be  altered  by  the  govern- 
ment.   Morrow  v.  U.   S.,  243  F.  S54, 

156  C.  C.  A.  366. 

102.  Civil  remedieo  and  proceedings. 
—Error  of  the  trial  judge  in  admitting 
evidence  or  entering  judgment  >'t^^ 
full  hearing  in  ejectment  action  does 
not  constitute  a  deprivation  of  PJ^P' 
erty  without  due  process  of  law  within 
meaning  of  the  Fifth  and  Fourteenth 
Amendments  to  the  federal  Constitij^ 
tion.  Jones  v.  Buffalo  Creek  Coal  & 
Coke  Co.,  38  S.  Ct  121,  245  U.  S.  328. 

62  L.  Ed.  325. 

The  right  to  appeal  from  a  judgment 
in  bankruptcy  is  not  a  right  based  on 
principles  of  natural  justice,  is  ."^^ 
specifically  granted  by  the  Constituhon, 
nor  essential  to  due  process  of  i*J^' 
and,  if  the  appeal  was  not  taken  ^vj" 
in  the  time  fixed  by  the  statute,  tje 
right  is  lost.  In  re  Stafford  <P'  ^•' 
240  F.  155. 

Where  respondents  filed  answer,  m^ 
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failed  to  answer  interrogatories  ad- 
dressed by  libelant  to  them,  their  de- 
fault does  not  warrant  entry  of  decree 
pro  confesso  against  respondents,  for 
that  deprives  them  of  due  process  guar- 
anteed by  Const.  U.  S.  Amend.  5.  The 
JFred  E.  Richards  (D.  C.)  248  F.  956. 

The  mere  fact  that  the  respective 
titles  of  rival  claimants  to  land  sought 
to  be  condemned  by  the  government 
will  not  be  tested  by  jury  trial,  but 
by  reference  to  a  special  master,  ac- 
cording to  the  Virginia  statute  (Code 
1904,  §  1105fll4]),  is  not  a  denial  of 
due  process  of  law.  U.  S.  v.  Graham 
&  Irvine  (D.  O.)  250  F.  499. 

It  is  only  when  one  is  deprived  of  all 
rights  to  milintain  an  action  for  the 
redress  of  his  wrongs  that  the  stat- 
ute would  be  obnoxious  to  the  Fifth 
Ameildment  to  the  Constitution. 
Wainwright  v.  Pennsylvania  R.  Co.  (D. 
C.)  253  F.  459. 

Petitioner  to  set  aside  decree  ad- 
mitting will  to  probate  held  not  denied 
due  process  of  law  in  violation  of 
Const.  U.  S.  Amends.  5  and  14,  where 
decree  was  legally  found  and  attempt- 
ed appeal  therefrom  failed  through 
fault  of  petitioner  only.  In  re  Thomp- 
son, 102  A.  303,  116  Me.  473. 

Finding  of  Court  of  Claims  approv- 
ing defendant's  claim  under  Omnibus 
Claims  Act,  approved  March  4,  1915, 
for  proper^  taken  by  federal  forces 
during  Civil  War  thougli  authorized  by 
statute  (U.  S.  Comp.  St.  1916,  §  1142), 
was  not  a  judgment,  and  created  no 
vested  rights.  Calhoun  v.  Massie  (Va.) 
97  S.  E.  576. 

103.  —  Necessity  of  Judicial  hear- 
ing^^The  Act  of  Congress  authorizing 
suits  against  receivers  appointed  by 
federal  courts  without  leave  of  court 
(Comp.  St.  1916,  §  1048)  makes  the 
judgments  therein  conclusive,  and  in  a 
suit  against  the  corporation  to  sub- 
ject to 'such  judgment  the  net  earnings 
of  a  receivership  the  corporation  is 
not  denied  due  process  of  law,  because 
it  cannot  defend  on  the  merits.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  McBride 
(Ark.)  206  S.  W.  149. 

Due  process  of  law  requires  notice 
to  property  owner  as  well  as  oppor- 
tunity to  be  heard  before  an  impartial 
and  disinterested  tribunal,  in  the  ex- 
ercise of  eminent  domain  by  condemna- 
tion proceedings,  in  view  of  this  ar- 
ticle. The  Rochester  City  Charter,  § 
89,  empowering  the  common  council 
to  conclusively  determine  that  lands 
which  are  without  the  city  are  neces- 
sary for  municipal  purposes,  does  not 
violate  due  process  of  law.  In  re  City 
of  Rochester,  121  N.  E.  102,  224  N. 
Y.  386. 

VI.  COMPENSATION  FOR  TAKING 
PROPERTY 

{A)  Operation  and   effect   of  proviaion 

in  general 

106.  "Public  use."— In  view   of  this 
article,  private  property  cannot  be  tak- 


en for  private  uses.    Boyd  v.  C.  L.  Rit- 
ter  Lumber  Co.  (Va.)  89  S.  B.  273. 

(B)  Property  within  provision 

III.  Easements.— While  the  property 
rights  in  a  public  highway  held  by  a 
county  in  Kentucky  is  an  easement, 
held  in  trust  for  the  benefit  of  the 
public,  and  is  within  most  of  the  defi- 
nitions of  public  and  not  private  prop- 
erty, yet  for  purposes  of  compensation, 
as  for  a  taking  under  the  Constitution, 
it  is  to  be  regarded  as  private  property. 
Wayne  County,  Ky.,  v.  U.  S.,  53  Ct. 
CI.  417. 

lis.  F  ranchises-— Company  which 
has  erected  a  bridge  over  the  Ohio  riv- 
er under  Act  July  14,  1862,  and  Act 
Feb.  17,  1865  (Comp.  St.  1916,  §  9970), 
has  no  irrepealable  franchise  to  main- 
tain its  bridge  as  originally  constructed, 
and  entitled  to  compensation  under 
Const.  Amend.  5,  where  Congress  un- 
der its  power  to  regulate  conraierce 
required  changes  in  thfe  interest  of 
navigation.  Louisville  Bridge  Co.  v.  U. 
S.,  37  S.  Ct.  158,  242  U.  S.  409,  61  L. 
Ed.  395,  affirming  decree  U.  S.  v.  Louis- 
ville Bridge  Co.  (D.  C.)  233  F.  270. 

II9I/2-  Mining  olalms^A  placer  min- 
ing claim  which  has  been  perfected  in 
accordance  with  law  is  property. 
When  60  perfected  it  has  the  eflEect  of 
a  grant  by  the  United  States  of  the 
right  of  present  and  exclusive  posses- 
sion, and  if  taken  by  the  United  States 
just  compensation  must  be  made  there- 
for under  the  Constitution.  North 
American  Transportation  &  Trading 
Co.  V.  U.  S.,  53  Ct.  CI.  424. 

120.  Railroad  property-— The  right 
to  the  surplus  use  of  a  right  of  way 
owned  by  a  railroad  company  cannot 
be  taken  from  it  by  a  stranger  cor- 
poration by  condemnation  without  mak- 
ing compensation  therefor.  Northern 
Pac.  Ry.  Co.  v.  North  American  Tele- 
graph Co.,  230  F.  347,  144  C.  C.  A. 
489. 

123.  Riparian  rights-— The  construc- 
tion of  a  levee  by  the  agents  of  the 
United  States  upon  the  lands  of  plain- 
tiffs subjects  the  government  to  liabili- 
ty for  its  value.  Archer  v.  U.  S.,  53 
Ct.  CI.  405. 

(C)  Acts  constituting  taking  of  property 

127.  Necessity  for  actual  taking.- To 

warrant  compensation,  under  this  ar- 
ticle, there  must  be  an  actual  taking  of 
property  for  a  public  purpose.  U.  S. 
V.  LouisviUe  Bridge  Co.  (D.  C.)  233  F. 
270. 

128.  Necessity  that  taking  be  au- 
thorized-—A  contractor  with  the  Unit- 
ed States  is  bound  to  perform  the  con-  ^ 
tract  in  accordance  with  the  laws  of  the 
land,  and  without  disregarding  the 
rights  or  appropriating  the  property  of 
others,  and  is  vested  with  no  power  to 
take  the  property  of  others.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg.  Co. 
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V.  International  Curtis  Marine  Turbine 
Co.,  38  S.  Ct  271,  246  U.  S.  28,  02 
L,  Ed.  560,  affirming  order  Internation- 
al Curtis  Marine  Turbine  Co.  v.  Wil- 
liam Cramp  &  Sons  Ship  ft  Engine 
Bldg.  Co.,  238  F.  564,  151  C.  C.  A.  500, 
which  reversed  decree  (D.  O.)  232  F. 
166. 

ISO.  Incidental  and  future  injuries 
in  O^neral^— Railroad's  federal  charter, 
though  not  expressly  making  it  liable 
ror  "damaging"  property,  but  only 
where  it  "takes"  or  "destroys,"  and 
Const.  U.  S.  Amend.  5,  prohibiting  "tak- 
ing" of  private  property  for  public  use 
without  just  compensation,  do  not  re- 
lieve it  from  liability  for  unreasonably 
damaging  property  by  soot,  smoke,  etc., 
from  its  roundhouse.    Texas  &  P.  Ry 

W "  111?^^^''''  ^^^""^  ^''*  ^^^'^  ^^  ®* 

131.  Change  or  Improvement  of  na- 
vigable waters,  rivers,  and  hartiore^ 

Mere  location  of  a  harbor  line  across 
the  land  of  a  riparian  owner  on  a  tidal 
stream  is  not  a  taking  of  his  property 
for  pubUc  use.  Willink  v.  U.  S.,  36  S. 
Ct.  422,  240  U.  S.  572,  60  L.  Ed.  808, 
affirming  judgment  49  Ct.  CI.  701. 

The  property  of  a  riparian  owner  on 
a  tidal  stream  was  not  taken  merely  be- 
cause he  was  prevented  by  United 
States  officers  under  Act  Sept.  19,  1890, 
§§  11,  12  (Comp.  St.  1916,  §  9923),  from 
renewing  the  sheet  piling  protecting  his 
marine  railway,  or  rebuilding  his  wharf, 
where  the  piling  and  wharf  v^ere  bolow 
the  mean  high-water  line  and  withfn 
the  harbor  area  as  defined  conformably 
to  Act  Aug.  11,  1888,  §  12.  Willink  v. 
U.  S  36  S.  Ct.  422,  240  U.  S.  572,  60 
U  Ed.  808,  affirming  judgment  49  Ct. 
CI.  701. 

'32.  — —  Bridges^^To  require  an 
owner  of  a  bridge  over  a  navigable  riv- 
er to  alter  it,  so  as  to  prevent  obstruc- 
tions to  navigation,  does  not  constitute 
a  taking  of  property,  within  Const.  U. 
S.  Amend.  5.  U.  S.  v.  Louisville  Bridge 
Co.  (D.  C.)  233  F.  270. 

133.  Flooding  and  seepage^— Levees 
may  be  erected  on  natural  banks  of  the 
Mississippi  as  protection  against  extra- 
ordinary floods  without  liability  to  ri- 
parian owners  whose  lands  are  damaged 
by  subsequent  raising  of  the  flood  level. 
Cubbins  v.  Mississippi  River  Commis- 
sion, 36  S.  Ct.  671,  241  U.  S.  351,  60 
L.  Ed.  1041. 

t*roperties  of  abutting  owners  in  Ken- 
tucky of  beds  and.  shores  of  creeks  trib- 
utary to  the  Cumberland  and  Kentucky 
rivers ;  power  of  milldam  on  creek  trib- 
utary to  the  Kentucky  river;  a  pri- 
vate ford  appurtenant  to  land  on  a 
creek  tributary  to  the  Cumberland  riv- 
er; and  land  on  creek  tributary  to 
Cumberland  river,  cannot  be  subjected, 
without  compensation,  to  frequent  over- 
flows from  the  construction  by  federal 
government  in  aid  of  navigation  of  a 
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lock  and  dam  upon  that  river  m  Ken- 
tucky. U.  S.  V.  Cress,  37  S.  CL  380, 
243  U.  S.  316,  61  L.  Ed.  746. 

Making  a  rice  plantation  unfit  for  ag- 
ricultural purposes  by  the  govemmenfs 
improvement  of  navigation  is  a  taking 
of  land  within  this  article.  Heywaid 
V.  U.  S.,  52  Ct  CI.  87. 

The  erection  of  certain  Government 
dams  in  aid  of  nayigation  in  the  Monon- 
gahela  River  caused  increased  and  more 
prolonged  flood  heights  and  more  fre- 
quent overflows  than  theretofore  of  cer- 
tain county  roads.  Held,  on  a  review 
of  the  authorities,  that  such  is  not  a 
taking  of  private  property  within  tbe 
purview  of  this  article,  and  that  to  tbe 
extent  that  the  roads  in  question  were 
injured  or  destroyed  the  damages  were 
consequential.  County  Court  of  Marion 
County,  W.  Va.,  v.  U.  S.,  53  Ct  CL  120. 

Where  the  operation  of  a  movable 
dam  constructed  by  the  United  States 
in  aid  of  navigation  overflows  the  lands 
of  a  citizen  at  pool  level,  thereby  ren- 
dering the  same  unfit  for  cultivation, 
the  owner  is  deprived  of  substantial 
enjoyment  and  his  property  has  been 
taken  within  the  meaning  of  this  artide, 
even  though  the  dam  is  not  operated 
during  the  whole  of  any  one  year. 
Chapman  v.  U.  S.,  53  Ct.  CI.  208. 

Code  N.  M.  1915,  §§  265-268,  provid- 
ing that  artesian  well  permitted  to  re- 
main out  of  repair  so  that  water  is  nn- 
necessarily  wasted  may  be  abated  by 
well  supervisor  as  public  nuisance,  is 
a  valid  exercise  of  police  power  and  not 
a  taking  of  private  property  for  pnblic 
use  without  just  compensation,  contrary 
to  this  article.  Eccles  v.  Ditto  (N.  M.) 
167  P.  726. 

134.  Diversion  of  water  courses^ 
Where  the  United  States,  as  a  riparian 
co-owner,  deprives  others  entirely  of 
their  use  of  waters  of  a  stream,  there  is 
a  taking  of  private  property  within 
this  article.  Forbes  v.  U.  S.,  52  Ct  d 
60. 

136.  Regulation  of  carriers  and  rates. 
^In  view  of  rates  voluntarily  fixed  by 
terminal  railway,  finding  by  Int^^^ 
state  Commerce  Commission  that  ab- 
sorption by  trunk  line  of  terminal  rail- 
way's charges  to  extent  of  H50  per 
car  was  unlawful  as  tending  to  give 
preference  or  rebate  to  its  controlling 
stockholder,  which  was  also  largest, 
shipper,  held  not  subject  to  attack  as 
being  so  unreasonably  low  as  to  de- 
prive railway  of  its  property  without 
compensation.  Manufacturers'  By.  ^• 
V.  U,  S.,  38  S.  Ct.  383,  246  U.  S.  457, 
62  L.  Ed.  831. 

No  claim  for  the  taking  of  private 
property  under  this  article  can  b« 
predicated  upon  a  contract  to  ca^'^ 
the  mails,  even  though  it  appear  that 
the  compensatioh  received  was  unrea- 
sonable and  to  that  extent  confiscatory, 
when  the  contract  was  entered  into 
voluntarily  and  the  railroad  was  under 
no    duress    to    continue    the  service. 
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New  York,  N.  H.  &  H.  R.  Co.  v.  U. 
S..  53  Ct.  CI.  222. 

142.  Erection  and  use  of  fortlfloa* 
tion.— In  an  action  seeking  the  re- 
covery of  the  value  of  property  al- 
leged to  have  been  taken  within  the 
meaning  of  the  Constitution  by  rea- 
son of  the  firing  of  certain  coast-de- 
fense guns  over  plaintiffs*  lands  at  ir- 
regular intervals,  it  is  necessary  to  es- 
tablish that  there  was  an  intention  on 
the  part  of  the  Goyemment  to  im- 
pose a  servitude  upon  the  premises  of 
plaintiffs.  The  noise,  vibration,  or  con- 
cussion caused  by  the  firing  of  guns 
does  not  constitute  a  taking  of  the 
premises,  but  is  merely  a  nuisance  for 
which  the  government  is  not  liable. 
Portsmouth  Harbor  Land  &  Hotel  Co. 
V.  U.  S.,  53  Ct.  CI.  210. 

(E)  Elements  and  determination  of  com' 

pensation 

154.  Eiemonts  and  measure  of  dam- 
agee    in    OMeral^^ust    compensation 


means  the  full  equivalent  for  the  propo 
erty  taken.  Kanakanui  v.  U.  S.,  244  F, 
923,  167  C.  C.  A.  273. 

156.  —  Injury  to  land  not  taken.^— 

Where  the  government  appropriates  a 
portion  of  an  entire  tract  of  private 
land  for  public  purposes,  it  is  also 
liable,  in  ascertaining  the  just  com- 
pensation prescribed  by  this  article,  for 
the  damage  to  the  remainder  resulting 
from  such  taking,  embracing  injury 
due  to  the  use  to  which  the  part  ap- 
propriated is  to  be  devoted.  Archer  v. 
U.  S.,  63  Ct.  d  405. 


VII.  CITED    WITHOUT    DEFINITE 
APPLICATION 

164.  Cited  In  eases  generally.— Pitney 

V.  State  of  Washington,  86  S.  Ct.  385, 
60  L.  Ed.  703;  Thurston  v.  tJ,  S.  (C. 
C.  A.)  241  F.  335;  U.  S.  v.  Jones 
(D.  C.)  230  F.  262;  Ex  parte  Coatz 
(D.  C.)  242  F.  1003. 


Am.,  art  6.  Speedy  and  public  trial  by  jury  of  state  and  vicinage ; 
accusation;  confrontation  of  witnesses;  compulsory  process 
for  witnesses;   assistance  of  counsel. 


I.  Scope  and  application  In  general. 

— The  requirement  of  this  article  that 
accused  shall  in  all  criminal  prosecu- 
tions have  right  to  jury  trial,  refers 
to  prosecutions  by  federal  government, 
and  not  prosecutions  in  state  court. 
State  V.  Hadad  (La.)   76  So.  243. 

Const.  U.  S.  Amends.  6,  7,  guar- 
anteeing right  to  jury  trial,  apply  only 
to  federal  courts;  and  not  to  state 
courts.  White  v.  White  (Tex.  Civ. 
App.)  183  S.  W.  360. 

5.  Right  to  apeedy  and  pubiio  triai.F— 

In  prosecution  for  rape  on  girl  under 
age  of  consent,  exclusion  from  court- 
room of  all  persons  save  litigants,  wit- 
nesses, jurors,  CDunsei,  officers  of 
court,  and  representatives  of  the  press 
is  not  abuse  of  trial  court's  discretion. 
Callahan  v.  U.  S.,  240  F.  683,  153  0. 
C.  A.  481. 

Exclusion  from  courtroom  of  all  per- 
sons save  members  of  bar,  newspaper 
men,  and  relatives  of  accused  held  erro- 
neous, under  this  article,  as  depriving 
accused  of  public  trial.  Prejudice  is 
presumed  from  such  exclusion.  Davis 
V,  U.  S.,  247  F.  394,  159  C.  C.  A.  448, 
I>.  R.  A.  1918C,  1164. 

6.  State  or  district  where  trial  must 
be  had.— See  notes  under  S§  1022-1024, 
ante. 

Assignment  of  judge  of  one  federal 
district  and  circuit  to  duty  in  another, 
under  Judicial  Code,  §  18,  as  amended 
by  Act  Oct.  3,  1913  (Comp.  St.  1916,  § 
985),  does  not  destroy  the  latter  dis- 
trict and  thus  violate  the  rights  un- 
der this  article,  by  subjecting  one  tried 
before  him  to  trial  in  a  district  not 
established  when  the  offense  was  com- 
mitted.   Lamar  v.  U.  S.,  30  S.  Ct  535, 


241  U.  S.  103,  60  L.  Ed.  912,  affirming 
judgment  227  F.  1019,  141  C.  C.  A. 
608. 

The  court  in  which  a  voluntary  peti- 
tion in  banlcruptcy  was  filed  has  no  ju- 
risdiction, under  this  article,  of  the 
offense  of  fraudulently  concealing  prop- 
erty which  was  never  within  that  dis- 
trict, notwithstanding  Bankr.  Act,  t  23. 
Gretseh  v.  U.  S.,  231  F.  57,  145  C.  C. 
A.  245. 

It  was  within  the  sound  discretion 
of  the  trial  court  to  determine  an  ap- 
plication for  a  change  of  venue. 
Younge  v.  U.  S.,  242  F.  788,  155  C.  C. 
A.  376,  certiorari  denied  38  S.  Ct.  13, 
245  U.  S.  656,  62  I*  Ed.  533. 

District  Court  for  district  within 
which  bankruptcy  petition  was  filed  held 
to  have  jurisdiction  of  prosecution  for 
conspiracy  to  conceal  assets,  though 
assets  were  concealed  in  a  different 
district.  Gretseh  v.  U.  S.,  242  F. 
897,  155  C.  C.  A.  485,  certiorari  denied 
38  S.  Ct.  12,  i245  U.  S.  054,  62  L.  Ed. 
532. 

In  a  prosecution  under  Criminal  Code 
§§  37.  298  (Comp.  St.  1916,  §|  10201, 
10471),  where  defendants  to  aid  Ger- 
many conspired  to  attach  to  muni- 
tion bearing  ships  while  in  the  waters 
of  the  United  States  infernal  machines 
which  would  explode  while  they  were 
on  the  high  seas,  the  offense  must  be 
deemed  to  have  been  committed  within 
the  United  States,  which  was  the  place 
where  the  last  conscious  act  of  the 
wrongdoers  was  performed.  Daeche 
V.  U.  S.  (C.  C.  A.)  250  F.  563. 

7.  Composition  and  organization  of 
Jury.— Right  to  jury  trial  was  not  de- 
nied contrary  to  Const.  U.  S.  Amends. 
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5,  6,  because  after  demarrer  to  indict- 
ment had  been  overruled  the  jury  was 
dismissed  and  accused  required  to  plead, 
and  same  jury  was  sworn  and  trial  pro- 
ceeded. Lovato  V.  State  of  New  Mex- 
ico, 37  S.  Ct  107,  242  U.  S.  199,  61 
li.  Ed.  244,  affirming  judgment  Ter- 
ritory V.  Lobato,  134  P.  222,  17  N.  M. 
666,  L.  R.  A,  1917A,  1226. 

Socialists  held  denied  no  constitution- 
al or  statutory  rights  because  trial  jury 
was  composed  exclusively  of  members 
of  other  parties  and  of  property  own- 
ers. Ruthenberg  v.  U.  S.,  38  S.  Ct. 
168,  245  U.  S.  480,  62  L.  Ed.  414. 

Refusal  to  require  that  at  least  one 
colored  person  be  a  member  of  the  jury 
held  not  error.  Younge  v.  U.  S.,  242  F. 
788,  155  C.  C.  A.  376,  certiorari  de- 
nied 38  S.  Ct.  13,  245  U.  S.  656,  62 
L.   Ed.   533. 

8.  ^—  Seleotlon      from      vicinage.— 

Drawing  jurors  from  only  one  division 
of  district  held  not  a  violation  of  this 
article,  especially  in  view  of  the  Judi- 
ciary Act  of  1789,  Rev.  St  t  802, 
and  Judicial  Code,  S  277  (Comp.  St. 
1916,  I  1254).  Ruthenberg  v.  U.  S., 
38  S.  Ct.  168,  245  U.  S.  480,  62  L. 
Ed.  414. 

9.  ...  Qualifications   of  Jurors.— So* 

dalists,  on  trial  for  violations  of  Se* 
lective  Draft  Law,  ante,  $  2044e,  were 
not  entitled,  in  examining  jurors  to  in- 
quire whether  they  distinguished  be- 
tween Socialists  and  anarchists.  Ruth- 
enberg V.  U.  S.,  38  S.  Ct.  168,  245  U. 
S.  480,  62  L.  Ed.  414. 

10.  Waiver  of  trial  by  Jury.— See  Ex 
parte  Dunlap,  5  Alaska,  521,  holding 
that  one  accused  of  selling  intoxicating 
liquors  without  a  license,  ai  misde- 
meanor, may  waive  a  jury  trial. 

M.  Direction  of  verdict  as  deprlva* 
tion  of  right  to  Jury  trials— In  a  crimi- 
nal prosecution,  the  court  cannot  per- 
emptorily instruct  the  jury  to  find  ac- 


cused guilty,  and  an  instruction  which 
in  effect  requires  a  conviction  is  im* 
proper.  Cummins  v.  U.  S.,  232  F.  8^, 
147  C.  C.  A.  38. 

12.  Information  as  te  nature  of  ae- 
cusation^^This  article  does  not  pre- 
clude Congress  from  enacting,  as  it 
has  in  Harrison  Narcotic  Act,  f  8 
(Comp.  St.  1916,  §  6287n),  that  it  shall 
not  be  necessary  to  negative  in  any 
indictment  any  of  the  statutory  ex- 
emptions or  exceptions  therein.  Fyke 
V.  U.  a.  (C.  C.  A.)  254  F.  225. 

Laws  Or.  1915,  p.  166,  i  33,  pro- 
viding that  indictment  need  not  state 
names  of  persons  by  whom  or  to  whom 
liquor  wa»  sold,  does  not  violate  this 
article.  State  v.  Wilbur,  167  P.  569, 
86  Or.  565,  denying  rehearing  166  P. 
51,  85  Or.  565. 

13.  Right  to  confront  witnesses^* 
The  standing  up  of  the  named  in- 
spector, when  witness,  on  cross-ex- 
amination on  a  collateral  matter  going 
merely  to  his  credibility,  had  stated 
he  saw  one  of  the  inspectors,  naming 
him,  did  not,  as  having  deprived  de- 
fendants of  the  benefit  of  cross-exami- 
nation, entitle  them  to  have  witness' 
testimony  identifying  them  stricken. 
Shea  V.  U.  S.  (C.  C.  A.)  251  P.  440. 

15. Evidonce    takon    at   forner 

hearlng.^This  article  does  not  entitle 
defendant  to  list  of  witnesses  who  tes- 
tified before  the  grand  jury.  U.  S. 
V.  Pierce  (D.  C.)  245  F.  888. 

16.  -i—  Rocords,     oertifloates,    ud 
documentary   evidence^— Returns  made 

by  a  manufacturer  and  wholesaler  of 
oleomargarine  to  the  collector  of  in- 
ternal revenue,  showing  sales  to  re- 
tailers, held  inadmissible  in  a  prosecu- 
tion for  violating  the  oleomargarine 
law  as  retail  dealer,  under  the  guar- 
anty as  to  •  confrontation  of  witnesses. 
U.  S.  V.  Elder  (D.  C.)  232  F.  2«T. 
Cited  without  definite  appHcatisa, 
Blair  V.  U.  S.  (C.  C.  A.)  241  F.  217. 


Am.,  art.  7.  Jury  trial  in  civil  actions. 


i.  OPERATION     AND     CONSTRUC- 
TION   IN   GENERAL 

I.  Nature  and  scope  of  right  In  gen- 
eral.—State  courts  are  not  bound  by 
the  provision  of  this  article  that  no 
fact^  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the 
United  States  than  according  to  the 
rules  of  the  common  law.  St.  Louis  & 
Kansas  City  Land  Co.  v.  Kansas  City, 
36  S.  Ct.  647,  241  U.  S.  419,  60  L. 
Ed.  1072,  affirming  judgment  Kansas 
City  V.  St.  Louis  &  Kansas  City  Land 
Co.,  169  S.  W.  62,  260  Mo.  395. 

The  right  of  trial  by  jury,  guaran- 
teed by  this  article,  is  not  infringed 
by  Washington  Workmen's  Compensa- 
tion Act,  on  the  theory  that  it  must 
be  followed  in  the  federal  courts  in^ 
cases  which  are  within  its  provisions. 
Mountain  Timber  Co.  v.  State  of 
Washington.  37  S.  Ct.  260.  243  U.  S. 
219,  61  L.  Ed.  685,  affirming  judgment 
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State  V.  Mountain  Timber  Co.,  135  P. 
645,  75  Wash.  581. 

Laws  Wash.  1911,  c.  74,  pronding  a 
scheme  for  compensation  to  injured 
workmen,  is  not  invalid,  under  tliie 
article,  because  allowing  no  jury  trial 
Raymond  v.  Chicago,  M.  &  St.  P-  Ry- 
Co.,  233  F.  239,  147  C.  C.  A.  245. 

See  Special  School  Diet,  of  Ashdown, 
Ark.,  V.  Jones  (C.  C.  A.)  250  F.  440. 

Trial  by  jury  secured  by  this  artide 
relates  only  to  courts  of  United  States. 
Ashley  v.  Wait,  116  N.  E.  961,  ^ 
Mass.  63;  White  v.  White,  196  S.  W. 
608.  108  Tex.  570,  modifying  judpnent 
(Civ.  App.)  183  S.  W.  389;  White  ▼• 
White  (Tex.  Civ.  App.)  183  a  W.  369. 

11.  PROCEEDINGS     WHEREl" 
RIGHT  APPLIES 

(B)  Legal  or  equitaltle  actions  or  ♦«»*^ 

5.  Sulta  In  equity.— See  Consolidated 

Fuel  Co.  V.  St.  Louis  Southwestern  w- 
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Co.  of  Texas  (C.  C.  A.)  250  P.  305; 
Parkerson  v.  Borst  (C.  C.  A.)  251  F. 
242.      ^  N 

(C)  Particular  actions  or  proceedings 

7.  Suits  at  common  law^^Under  the 
Constitution  of  the  United  States,  the 
defendant  in  an  action  at  law  for  libel 
is  entitled  to  a  trial  by  jury.  Willis 
V.  O'Connell  (D.  C.)  231  F.  1004. 

71/2.  Particular  prooeedings  in  ac- 
tio n8.^-On  motion  to  enter  satisfaction 
of  a  judgment  at  law  by  reason  of  its 
payment  or  discharge,  the  trial  of  con- 
troverted issues  of  fact  is  ordinarily  to 
be  had  by  jury.  Lillie  v.  Dennert,  232. 
F.  104,  146  C.  C.  A.  296. 

Questions  of  jurisdiction  of  federal 
courts  based  on  diversity  of  citizen- 
ship may  be  disposed  of  on  motion 
when  depending  upon  facts  appearing 
in  the  record;  but,  when  depending  on 
contested  facts  arising  on  plea  that 
plaintiff  is  an  alien,  plaintiff  may  in- 
sist on  jury  trial.  Kever  v.  Philadel- 
phia &  Reading  Coal  &  Iron  Co.  (D. 
C.)  234  F.  814. 

9.  Actions  on  contract  In  general.^ 

Where  plaintiff  questioned  her  liability 
on  note  and  contract  on  ground  of 
fraud,  parties  were  entitled  to  jury 
trial.  Bronson  v.  Cools  (D.  C.)  247 
F.  601. 

91/2*  Action   on   foreign   ]udgmontd— 

In  action  on  foreign  judgment,  defend- 
ant, while  estopped  to  inquire  into 
merits  of  original  cause,  is  entitled  to 
jury  trial  on  any  defense  open  to  him. 
WilUams  v.  Miller  (D.  C)  249  F.  495. 

(Z>)  Civil  proceedings  other  than  actions 

23.    Condemnation     proc6edlng8.^>As 

objecting  defendants  will  be  entitled  to 
jury  trial  if  dissatisfied  with  award  of 
commissioners  in  condemnation  pro- 
ceedings, such  commissioners,  in  pro- 
ceeding by  United  States  under  Act 
Blarch  1,  1911  (Comp.  St.  1916,  §  5180), 
to  acquire  land  for  forest  reservation, 
may  find  full  value  of  land  and  are  not 
restricted  to  value  agreed  upon  be- 
tween government  and  some  claim- 
ants, for  if  deeming  valuation  too  high 
National  Forest  Reservation  Commis- 
sion may  refuse  to  pay  money  into 
court.  U.  S.  V.  Graham  &  Irvine  (D. 
C.)  250  F.  499. 

26.  Enforcement  of  bonds  and  recog- 
nlzances^^The  writ  of  scire  facias,  to 
enforce  liability  of  the  surety  on  an 
appeal  bond,  is  original  only  in  the 
sense  that,  being  obtained,  the  subse- 
quent procedure  is  as  in  an  action  at 
law,  entitling  the  defendant  to  answer 
and  to  jury  trial.  Universal  Transp. 
Co.  V.  National  Surety  Co.  (D.  C.)  252 
F.  293. 

27.  Seizures,  penalties,  and  forfel- 
tures^^A  proceeding  to  forfeit  an  au- 
tomobile, under  Rev.  St.  §  2140  (Comp. 
St.  1916,  §  4141),  seized  on  land,  <m 
ground  that  it  was  used  as  means  for 


introduction  of  intoxicating  liquor  in- 
to Indian  country,  is  one  at 'law,  and 
parties  are  entitled  to  usual  rights  and 
remedies  incident  to  such  action,  in- 
cluding right  to  trial  by  jury.  Shaw- 
nee Nat.  Bank  v.  U.  S.,  249  F.  583, 
161  C.  C.  A.  509. 

28.  Bankruptcy  proceedings^— In  ac- 
tions by  a. trustee  in  banlLruptcy  to  re- 
cover alleged  preferential  payments,  de- 
fendants had  a  right  to  a  jury  trial, 
and  a  reference  was  unauthorized,  un- 
less such  right  was  either  expressly 
or  impliedly  waived.  Wm.  Edwards 
Co.  V.  La  Dow,  230  F.  378,  144  C.  C. 
A.  520,  modifying  judgment  In  re  Mill- 
er (D.  O.)  221  F.  471. 

Bankruptcy  proceedings  being  equita- 
ble, this  article  is  not  applicable  there- 
to, and  the  issues  are  to  be  tried  by  the 
court  subject  to  the  resisting  debtor's 
absolute  right  under  Comp.  St.  1916,  § 
9603,  to  jury  trial  of  issues  of  insol- 
vency and  commission  of  act  of  bank- 
ruptcy. In  re  Midtown  Contracting 
Co.,  243  F.  56,  155  C.  C.  A.  586. 

Complaint  or  petition  by  trustee,  ad- 
dressed to  bankruptcy  court  in  exer- 
cise of  its  equity  powers,  praying  ac- 
counting for  damages  resulting  from 
appointment  of  receiver,  which  was  se- 
cured through  imposition  on  court,  is 
not  violative  of  right  to  jury  trial.  In 
re  Veler,  249  F.  633,  161  0.  C.  A.  543. 

III.  DENIAL    OR    INFRINGDMENT 
OF   RIGHT 

33.  Transfer  of  causes^^Transfer  of 
an  action  at  law  to  the  equity  side, 
and  its  trial  as  a  suit  in  equity,  result- 
ing in  the  denial  to  defendant  of  its 
right  of  trial  by  jury,  held  error.  Spe- 
cial School  Dist.  of  Ashdown,  Ark., 
v.  Jones  (C.  C.  A.)  250  F,  440. 

361/2.  Number  of  Jurors.— A  party  to 
an  action  in  a  state  court  under  the 
Employers'  Liability  Act,  as  amended 
by  Act  April  5,  1910,  is  not  entitled  to 
a  jury  of  twelve  men,  because  of  Const. 
Amend.  7,  where  local  practice  permits 
jury  of  less.  Chesapeake  &  O.  Ry.  Co. 
V.  Carnahan,  36  S.  Ct.  594,  241  U.  S. 
241,  60  L.  Ed.  079,  affirming  judgment 
86  S.  E.  863.  118  Va.  46. 

37.  Concurrence  of  less  than  whole 
number  of  Jurors.— Requirement  of  this 
article  that  trials  by  jury  be  by  unan- 
imous verdict  does  not  control  state 
courts  when  enforcing  rights  under  Em- 
ployers* Liability  Act,  and  such  courts 
may  give  effect  to  a  local  practice  per- 
mitting less  than  unanimous  verdict. 
Louisville  &  N.  R.  Co.  v.  Stewart,  36 
S.  Ct.  586,  241  tJ.  S.  261,  60  L.  Ed. 
989,  affirming  judgment  Same  v.  Stew- 
art's Adm'x,  174  S.  W.  744,  163  Ky. 
823;  Minneapolis  &  St  L.  R.  Co.  v. 
Bombolis,  36  S.  Ct.  595,  241  U.  S.  211, 
60  L.  Ed.  961,  Ann.  Cas.  1916E,  505: 
St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  36 
S.  Ct.  602,  241  U.  S.  223,  60  L.  Ed.  966, 
affirming  judgment  (Okl.)  144  P.  1075; 
Chesapeake  &  O.  Ry.  Co.  v.  Kelly,  86 
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S.  Ct.  630,  241  IT.  S.  485,  60  L.  Ed. 
1117,  reversing  judgment  Same  v.  Kel- 
ly's Adm'x,  169  S.  W,  736,  160  Ky.  296; 
Chesapeake  &  O.  Ry.  Co.  v.  Gainey, 
36  S.  Ct.  633,  241  U.  S.  494,  60  L.  Ed. 
1124,  affirming  judgment  Same  v.  Dwy- 
er's  Adm'x,  172  S.  W.  918,  162  Ky. 
427;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Claybourne's  Adm'r,  183  3.  W.  903, 
169  Ky.  315;  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Clarke,  185  S.  W.  94,  169 
Ky.  662;  LouisvUle  &  N.  R.  Co.  v. 
Thomas*  Adm'r,  185  S.  W.  840,  170  Ky. 
145,  rehearing  denied  188  S.  W.  463, 
171  Ky.  471;  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Hughes  (Okl.)  166  P.  411;  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Ward  (Okl.) 
173  P.  212,  certiorari  granted  39  S.  Ct. 
10,  63  Ia  Ed.  — . 

IV.  REVIEW 

58.  Re-examlnation  of  facts^^Where 

there  was  sufficient  evidence  to  take 
case  to  jury,  verdict  cannot  be  re- 
viewed. New  York  &  Porto  Rico  S.  S. 
Co.  V.  Guanica  Centrale,  231  F.  820, 
145  C.  C.  A.  640;  Bluefields  S.  S.  Co. 
V.  United  i^ruit  Co.,  243  F.  1,  155  C. 
C.  A.  531;  United  States  Steel  Prod- 
ucts Co.  V.  Poole-Dean  Co.,  245  F. 
533,  157  C.  C.  A.  645;  Dean  v.  U.  S., 
246  F.  508,  158  C.  C.  A.  538;  Amer- 
ican Trading  Co.  v.  North  Alaska  Sal- 
mon Co.,  248  F.  665,  160  C.  C.  A.  565, 
certiorari  denied  38  S.  Ct.  581,  247  U. 
S.  518,  62  L.  Ed.  1245 ;  Griggs  v.  Nad- 
rau  (C.  C.  A.)  250  F.  781. 

Where  the  evidence  is  conflicting,  a 
verdict  of  a  jury  will  not  be  disturbed 
on  review  unless  clearly  and  manifestly 
against    the    weight    of    the    evidence. 
Thrush  v.  Fullhart,  230  F.  24,  144  C. 
C.   A.   322;    Coal  &  Coke   Ry.   Co.   v. 
Deal,   231   F.  604,   145  C.  C.   A.  490, 
affirming    judgment    Deal    v.    Coal   <& 
Coke  Ry.  Co.  (D.  C.)  215  F.  285.  and 
writ  of  error  granted  to  Supreme  Court 
Coal  &  Coke  Ry.  Co.  v.  Deal,  232  F. 
1020,    146   C.    C.   A.   665;    Bleznak   v. 
Springfield  Fire  &  Marine  Ins.  Co.,  237 
F.  589,  150  C.  C.  A.  471 ;    Valentine  v. 
Quackpnbush,  239  F.  832,  152  C.  C.  A. 
618 ;   Delaware,  D.  &  W.  R.  Co.  v.  Con- 
salvo,  242  F.  264,  155  C.  C.  A.  104; 
Thomas  A.  Edison.  Inc..  v.  Kidd,  242  F. 
923.  155  C.  C.  A.  r)ll.  affirming  judprment 
Kidd  V.  Thomas  A.  Edison.  Inc.  (D.  C.) 
239  F.   405:     Pennsylvania   R.   Co.   v. 
Minds,  244  F.  53,  156  C.  C.  A.  481,  af- 
firming   judgment    Minds    v.    Pennsyl- 
vania R.  Co.  (D.  C.)  237  P.  267;    Wil- 
liams V.  Vreeland,  214  F.  346,  150  0. 
C.  A.  632:    Cbicairo,  B.  &  Q.  R.  Co.  v. 
Dawson,  245  F.  ."^SS,  157  C.  C.  A.  530; 
Fell    Brewing    Co.    v.    Adamo,   245    F. 
9.^5,   158  C.  C.  A.   223;    Metropolitan 
Casualty  Ins.  Co.  of  New  York  v.  Johns- 
ton, 247  F.  65.  159  C.  C.  A.  283 ;    Na- 
tional   Enameling   &    Stamping   Co.    v. 
Zirkovica   (C.   C.   A.)   251   F.   184;  Le- 
high  Valloy   R.   Co.   v.   Pidcock    (C.    C. 
A.)  252  F.  475;    Pnget  Sound  Electric 
Uy.  V.  Matson  (C.  C.  A.)  253  F.  33. 
The  federal  court  will  not  re-examine 
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any  fact  tried  by  a  jury,  otherwise  than 
according  to  the  rules  of  the  common 
law,  and  where  pHiintiff  in  error  at  the 
close  of  the  testimony  made  no  motion 
for  a  directed  verdict,  on  the  ground  of 
the  insufficiency  of  the  evidence,  only 
rulings  of  the  trial  court  in  excluding 
or  admitting  evidence,  and  in  giving  or 
refusing  instructions,  can  be  reviewed. 
Sharpies  Separator  Co.  v.  Skinner  (C 
C.  A.)  251  F.  25. 

Where  a  new  trial  is  applied  for  on 
account  of  excessive  damages  and  re- 
fused, the  damages  must  be  outrageous- 
ly excessive  or  a  court  of  error  will 
not  interfere.  Thrush  v.  Fullhart,  23to 
F.  24,  144  C.  C.  A.  322. 

Any  dispute  as  to  material  changes 
prejudicial  to  the  surety  having  been 
made  in  the  principal's  contract  after 
the  surety  became  bound  is  settled  by 
the  verdict  on  definite  proper  instruc- 
tions. Illinois  Surety  Co.  v.  Standard 
Underground  Cable  Co.,  238  F.  5i6, 
151  C.  C.  A.  482. 

Where  both  parties  moved  for  direc- 
tion of  a  verdict,  there  was  no  substan- 
tial question  of  fact  to  be  derided,  and, 
if  the  law  was  correctly  applied  by  the 
trial  judge,  the  judgment  must  be  af- 
firmed. Harriman  Nat  Bank  v.  Sel- 
domridge,  240  F.  Ill,  153  C.  0.  A 
147. 

PlaintiflTs  assertion  and  defendant's 
denial  that  defendant  employed  plaintiff 
to  render  services  as  broker  raised  a 
question  of  fact,  which  was  settled  by 
the  verdict  for  plaintiff.  Blnke '  v. 
Perrin,  242  F.  54,  154  C.  C.  A  646. 

The  verdict  of  the  jury  on  questions 
of  fact,  as  to  whether  an  employ^  was 
appropriately  warned  of  the  danger  of 
hi?  place  of  work,  is  conclusive.  Cin- 
cinnati, N.  O.  '&  T.  P.  Ry.  Co.  v.  Hall, 
243  F.  76,  155  C.  C.  A.  606. 

Where  genuineness  of  deceased's  sig- 
nature to  release  was  questioned,  and 
evidence  was  conflicting,  in  view  of  two 
successive  verdicts  sustaining  release, 
judgment  will  not  be  disturbed.  Pres- 
ton V.  Western  Union  Telegraph  Co.  P- 
C.)  250  F.  480. 

It  is  the  well-settled  rule  in  the  na- 
tional courts  that  a  verdict  of  the  jury 
in  assessing  damages  in  an  action  to 
recover  for  personal  injuries  is  conclu- 
sive. National  Enameling  &  Stanipin? 
Co.  V.  Zirkovics  (C.  C.  A.)  251  F.  184. 

59.  Sufnciency    of    evidence.— A  ^ 

viewing  court  cannot  invade  the  prov- 
ince of  the  jury,  by  determining  Q^*f 
t^ons  of  credibility  and  weight  of  «^' 
dence,  and  then  drawing  the  conclu- 
sion from  the  residuum  of  evidence  that 
there  is  no  evidence.  Goldman  v.  U. 
S.,  38  S.  Ct.  166,  245  U.  S.  474,  62  L. 
Ed.  410;  Kramer  v.  Same.  38  S.  Ct 
168,  245  U.  S.  478,  62  L.  Ed.  413. 

Where  there  is  evidence  in  support  of 
verdict  and  judgment,  that  weight  of 
evidoncp  was  substantially  against  vCT* 
diet  does  not  authorize  appellate  coo^ 
to  substitute  its  opinion  for  that  of 
,  trial  court  and  jury.    Owl  Creek  Coal 
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Co.  r.  Goleb,  232  P.  445.  146  C.  O.  A, 
439. 

The.  credibility  of  witnesses  is  for 
th^  jurj,  and  cannot  be  reviewed  on 
appeal.  Waters  v.  Guile,  234  F.  532, 
148  O.  C.  A.  298. 

An  appellate  court  cannot  weigh  the 
evidence  to  determine  whether  it  is 
sufficient  to  sustain  a  verdict  Caro- 
lina C.  &  O.  Ry.  Ck).  v.  Stroup,  239  P. 
75,  152  C.  C.  A.  125. 

A  verdict  for  much  less  than  half  the 
amount  received  by  defendant  in  an 
enterprise  in  which  plalntifit  claimed  to 
be  a  partner  will  not  be  set  aside  as 
not  based  on  the  account  of  either 
party,  where  there  was  evidence  as  to 
the  deductions  to  be  made  from  the 
gross  amount  received  by  defendant 
sufficient  to  support  the  verdict.  Wor- 
den  V.  Kenny,  239  P.  131,  152  G.  C. 
A.  173. 

An  appellate  court  should  be  clearly 
convinced  before  setting  up  its  own 
judgment  against  that  of  the  trial  judge 
and  the  jury  on  an  issue  of  negligence. 
Southern  Power  Co.  v.  McClure,  239 
F.  49$>,  152  C.  G.  A.  373. 

Verdict  based  on  plaintiirs  version 
of  accident  cannot  be  disturbed,  because 
appellate  court  would  have  reached  an- 
other conclusion.  Delaware,  L.  &  W.. 
Ry.  Co.  V.  Tuovinen,  240  P.  678,  153 
C.   C.  A.  476. 

Whether  the  trial  court's  findings  are 
supported  by  the  agreed  facts,  and  the 
additional  evidence  is  a  question  of 
fact  on  the  weight  of  the  evidence, 
which,  in  a  trial  of  an  action  at  law  by 
the  court,  the  national  courts  are  for- 
bidden to  review  by  this  article  and  by 
Rev.  St  S§  649,  700  (Comp.  St.  1916, 
f§  1587,  1668).  Security  Nat  Bank  of 
Sioux  City,  Iowa,  v.  Old  Nat.  Bank  of 
Battle  Creek,  Mich.,  241  P.  1,  154  C. 

KJt     A.*     1. 

In  action  at  law,  question  whether 
there  is  any  evidence  to  support  gen- 
eral finding  or  verdict  may  be  raised  on 
writ  of  error,  though  not  question  of 
weight  of  evidence.  Garwood  v.  Schei- 
ber,  246  F.  74,  158  C.  C  A.  300. 

60.  Reversal  and  rendition  of  Judg- 
ment^^In  action  for  breach  of  alleg- 


ed contract  for  sale  of  sugar  planta- 
tion, Circuit  Court  of  Appeals,  though 
finding  there  was  no  evidence  warrant- 
ing submission  of  case  to  jury  and 
that  verdict  should  have  been  directed 
for  defendant,  cannot,  on  defendant's 
writ  of  error,  enter  verdict  and  ren- 
der judgment  for  defendant,  but  must 
remand  for  new  trial.  Sucrerie  Cen- 
tral Coloso  de  Porto  Rico  v.  Pajardo, 
248  P.  432,  160  C.  C.  A.  442. 

Where  amount  plaintiff  was  entitled 
to  recover  was  uncontroverted,  and 
court  charged  jury  to  find  for  that 
amount  in  event  they  found  for  plain- 
tiff, reversal  of  judgment  based  on 
verdict  for  less  amount  is  not  violation 
of  rule  that  fact  tried  by  jury  can- 
not be  re-examined  in  federal  courts, 
otherwise  than  according  to  rules  of 
common  law.  Glenwood  Irr.  Co.  ▼. 
Vallery,  248  P.  483,  160  C.  O.  A.  493. 

V.  WAIVER  OF   JURY  TRIAL 

63.  Acts  oonstituting  waiver^— Where 

a  defendant,  who  did  not  assent  to  a 
reference,  expressly  objected  on  the 
hearing  before  the  master  to  the  con- 
sideration of. the  cause  by  the  master, 
and  insisted  upon  its  right  to  have  the 
cause  tried  by  a  jury,  and  on  the  hear- 
ing on  exceptions  to  the  master's  re- 
port appeared  only  to  protest  the  ju- 
risdiction of  the  court,  did  not  waive 
its  right  to  a  jury  trial  by  failing  to 
take  formal  exceptions  to  the  order  of 
reference.  Wm. .  Edwards  Co.  v.  La 
Dow  (C.  C.  A.)  230  P.  378. 

64.  Stipulations.— A  stipulation  on 
first  trial,  waiving  jury  trial,  does  not 
affect  right  of  either  party  to  demand 
trial  by  jury  after  judgment  on  first 
trial  has  been  reversed  and  cause  re- 
manded. P.  M.  Davies  &  Co.  v.  Por- 
ter, 248  P.  397.  160  C.  C.  A.  407. 

ft 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Ex  parte  Mason  (C.  C.  A.)  244  P. 
154;  Marquette  Cement  Mining  Co.  v. 
Oglesby  Coal  Co.  (D.  C.)  253  P.  107. 


Am.,  art.  8.  Excessive  bail  or  fines 

Excessive  flnesw— Criminal  Code,  { 
215  (Comp.  St.  1916,  §  10385),  held 
not  unconstitutional  as  imposing  ex- 
cessive fines  because  mailing  of  each 
letter  in  execution  of  scheme  to  de- 
fraud is  made  a  separate  offense. 
Badders  v.  U.  S.,  36  S.  Ct.  367,  240 
U.  S.  391,  60  L.  Ed.  706. 

Cruel  and  unusual  punishments^ 
Criminal  Code,  t  215  (Comp.  St.  1916, 


cruel  and  unusual  punishments, 

§  10385),  held  not  unconstitutional  as 
imposing  cruel  and  unusual  punish- 
ment and  excessive  fines  because  mail- 
ing of  each  letter  in  execution  of 
scheme  to  defraud  is  made  a  separate 
offense.  Badders  v.  U.  S.,  36  S.  Ct 
367,  240  U.  S.  391,  60  L.  Ed.  706. 

Cited    without    definite    application, 

Pitney  v.  State  of  Washington,  36  S. 
Ct.  385,  60  L.  Ed.  703. 


Am.,  art.  9.  Enumeration  of  rights  not  to  disparage  others. 

Effect  upon  state  legislative  power. 

—Part  of  prohibition  law  contained  in 
Acts  Ga.  Ex.  Sess.  1917,  p.  7,  §  1, 
making  it  a  misdemeanor  to  have,  con- 
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trol,  or  possess  intoxicating  liquors, 
does  not  violate  this  article.  Saddler 
V.  State  (Ga.)  07  S.  E.  79. 
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Am.,  art.  10.  Reservation  to  states  of  powers  not  delegated  or  pro- 
hibited. 


I.  Scope  and  effect  of  amendment  In 
general^^Under  Const,  art  1,  t  8, 
subds.  12, 18,  and  despite  Const.  Amend. 
10,  held,  that  Congress  has  power  to 
raise  army  by  conscription,  and  hence 
Conscription  Act,  ante,  §  2044a  et  seq., 
is  valid.  U.  S.  v.  Sugar  (D.  C.)  243  F. 
423. 

State  Legislature  possesses  all  legisla- 
tive power  not  withheld  or  forbidden  by 
8tate>  or  federal  Constitution.  State  , 
V.  Duval  County  (Fla.)  79  So.  692;  Tar- 
vin  V.  Boltz,  194  S.  W.  108,  175  Ky. 
246;  McMuUen  y.  Shepherd  (Md.)  104 
A.  424;  Williams  v.  Evans  (Minn.) 
165  N.  W.  495,  rehearing  denied  166 
N.  W.  504;  State  ex  rel.  Heimberger 
y.  Board  of  Curators  of  University  of 
Missouri,  188  S.  W.  128,  268  Mo.  598; 
State  ex  rel.  Barker  v.  Merchants' 
Exch.  of  St  Louis  (Mo.)  190  S.  W. 
903 ;  •  State  ex  rel.  Rhodes  v.  Public 
Service  Commission  of  Missouri,  194 
S.  W.  287,  270  Mo.  547;  Ludlow-Say- 
lor  Wire  Co.  v.  Wollbrinck  (Mo.)  205 
S.  W.  196;  State  v.  Stewart  (Mbnt) 
161  P.  309;  Hodgens  .v.  Columbia 
Trust  Co.  (Sup.)  171  N.  Y.  S.  235;  City 
of  Roanoke  v.  Elliott  (Va.)  96  S.  E. 
819;  Litchman  v.  Shannon,  155  P. 
783,  90  Wash.  186;  Raymond  Lumber 
Co.  V.  Raymond  Light  &  Water  Co., 
159  P.  133,  92  Wash.  330;  Outagamie 
County  V.  Zuchlke  (Wis.)  161  N.  W.  6. 

No  general  power  of  legislation  is 
conferred  on  Congress  by  the  federal 
Constitution,  and  all  legislative  powers 
not  expressly  conferred  on  Congress 
are  reserved  to  the  several  states. 
Wright  V.  House  (Ind.)  121  N.  E.  433. 

Congress  has  only  such  power  as  is 
expressly  or  by  necessary  implication 
conferred  upon  it  by  Constitution. 
Tarvin  v.  Boltz,  194  S.  W.  108,  175 
Ky.  246. 

2.  Relation  of  federal  and  state  gov- 
ernments In  general.— The  federal  Con- 
stitution is  supreme,  and  must  govern 
in  case  of  conflict  between  its  provi- 
sions and  those  of  a  state  Constitution. 
In  re  Opinion  to  the  Governor  (R.  L) 
103  A.  513. 

6.  Particular  matters  reserved  to 
states— Navigable  waters  within  state. 

—Subject  to  rights  of  the  United 
States  to  control  the  waters  of  the  Sac- 
ramento river  for  navigation  or  other 
purposes,  the  state  has  power  to  par- 
tition into  counties  its  territory,  in- 
cluding the  bed  of  that  stream,  and  to 
confer  upon  such  counties  the  authority 
to  exercise  over  all  such  territory  the 
administration  of  government  People 
V.  Williams,  156  P.  882,  29  CaL  App. 
652. 

7.  .i-i—  Fisheries  and  game  and  fish 
laws.— Laws  N.  Y.  1900,  c.  20,  prohibit- 
ing killing  of  beaver,  and  Laws  1904,  c. 
674,  §  1,  providing  that  no  person  shall 
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molest  or  disturb  any  wild  beaTcr  nor 
its  dams  or  houses,  are  not  nncoDsti- 
tutlonal.  Barrett  v.  State,  116  N.  E. 
99,  220  N.  Y.  423,  Ann.  Cas,  1917D, 
807,  reversing  judgment  158  N.  I.  S. 
1065.  173  App.  Div.  986. 

Police  power  is  not  to  be  limited  to 
guarding  merely  physical  interests  of 
citizen,  and  his  moral,  intellectual,  and 
spiritual  needs  may  also  be  considered, 
as  in  preserving  wild  animals.    Id. 

It  is  within  the  police  power  of  the 
state  to  make  such  laws  as  will  best 
preserve  game  animals,  birds,  and  fisli 
adapted  for  consumption  of  food,  or 
other  similar  useful  purpose.  People 
V.  Clair,  116  N.  E.  868.  221  N.  Y.  108, 
reversing  judgment  160  N.  Y.  S.  1140, 
175  App.  Div.  912. 

8.  —  Regulatien  ef  foreign  corpo- 
rations^—There  is  nothing  in  either  the 
federal  or  state  Constitution  which 
prohibits  the  state,  in  the  exercise  of  its 
police  power,  in  order  to  prevent  fraud 
and  imposition,  from  requiring  a  li- 
cense from  foreign  corporations  for  do- 
ing business  in  the  state.  State  v.  Aper , 
88  S.  E.  726,  171  N.  O.  831;  King 
Tonopah  Mining  Co.  v.  Lynch  (D.  C.) 
232  F.  485;  State  ex  rel.  Wabash  Rjr. 
Co.  V.  Roach,  184  S.  W.  969,  267  Mo. 
300.  See,  also,  J.  R.  Watkins  Medical 
Co.  V.  WilUams  (Ark.)  187  S.  W.  653; 
Dominion  Fertilizer  Co.  v.  TVTiite,  96 
A.  1069,  115  Me.  1 ;  State  v.  Scottish 
American  Mortgage  Co.  (Miss.)  71  Sa 
291 ;  People  ex  rel.  Solomon  v.  B^othc^ 
hood  of  Painters,  Decorators,  and  Paper 
Hangers  of  America,  112  N.  B.  752, 
218  N.  Y.  115,  reversing  order  155  N. 
Y.  S.  438,  169  App.  Div.  595;  Burke 
v.  Galveston,  H.  &  H.  R,  Co..  159  N. 
Y.  S.  379,  173  App.  Div.  22i;  State 
v.  Agey,  88  S.  E.  726,  171  N.  G  831; 
Wichita  Falls  &  N.  W.  Ry.  C!o.  t. 
Puckett  (Okl.)  157  P.  112;  Midland 
Savings  &  Loan  Co.  y.  Deaton  (Okl) 
157  P.  285;  Same  v.  McCurry,  Id. 
290;  Vermont  Fann  Mach.  Co.  ▼• 
Hall,  156  P.  1073,  80  Or.  308. 

Legislature  may  prescribe  conditions 
on  which  corporation  may  do  business, 
and  privilege  may  be  revoked  for  viola- 
tions ;  but  corporation  cannot,  aa  pun- 
ishment, ba  deprived  of  or  compelled 
to  waive  rights  under  the  federal  Con- 
stitution. King  Tonopah  Mining  Co. 
V.  Lynch  (D.  C)  232  F.  485. 

Where  a  foreign  corporation  commits 
acts  dangerous  to  the  public  forbidden 
by  its  charter  or  a  general  rule  of  \^^^ 
the  state  may  ask  for  revocation  of  its 
license  to  do  business  within  the  state. 
State  V.  American  Sugar  Befininf  Co., 
71  So.  137,  138  La.  1005. 

States  of  federal  union  have  abaolate 
power  to  exclude  foreign  corporations 
organissed  under  laws  of  another  state 
from  power  to  do  intrastate  business. 
or  to  grant  them  power  to  transact 
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local  business  on  such  conditions  as 
may  be  specified.  Parker  y.  Rising  Sun 
Street  Lighting  Co.,  118  N.  £.  871,  229 
Mass.  494. 

Foreign  corporation  receiving  certifi- 
cate to  do  business  in  state,  exempting 
it  from  General  Corporation  Law  N.  X. 
i  15,  as  added  by  Laws  1892,  c.  687, 
became  entitled  to  the  same  right  to 
transact  business  in  the  state  as  a  do- 
mestic corporation  had.  Burke  v.  Gal- 
Teston,  H.  &  H.  R.  Co.,  159  N.  Y.  S. 
379,  173  App.  Div.  221. 

10.  —  PoHod  power  In  gonorald— 
Laws  Mp.  1913,  p.  354,  as  to  inspec- 
tion and  weighing  of  grain,  section  63  of 
which  prohibits  any  one  other  than  a 
state  weigher  issuing  weight  certificates 
for  grain  weighed  at  a  public  warehouse, 
is  a  valid  exercise  of  the  police  power, 
in  regulating  weights  and  measures  to 
prevent  fraud.  Merchants'  Exchange 
of  St.  Louis  V.  State  of  Biissouri  ex  rel. 
Barker,  39  S.  Ct  114,  63  L.  Ed.  — 

Power  to  regulate  and  suppress 
brothels  is  police  in  its  character,  and 
is  one  to  be  exercised  by  states,  rather 
than  by  federal  government  Katz  v. 
Commissioner  of  Immigration  at  Fort 
of  San  Francisco,  CaL,  245  F.  316,  157 

\ut    \j*   ^.    oUo. 

A  regulation  by  a  state  superintendent 
of  weights  and  measures,  requiring 
combination  spring  and  lever  computing 
scales  to  be  equipped  with  a  device  for 
automatically  compensating  for  changes 
in  temperature,  held  not  in  violation  of 
the  constitutional  rights  of  a  nonresi- 
dent manufacturer.  Standard  Comput- 
ing Scale  Co.  v.  Farrell  (D.  C.)  242  F. 
87. 

Under  this  article  states  have  power 
to  regulate  matters  of  internal  police 
within  their  limits,  not  only  as  to 
health,  morals,  and  safety  of  public,  but 
also  to  whatever  promotes  public  peace, 
comfort,  and  convenience;  and  Harri- 
son Anti-Narcotic  Act  Dec.  17,  1914,  f 
2  (Comp.  St.  1916,  $  6287h)  in  so  far  as 
it  is  purely  a  police  regulation,  held 
invalid.  U.  S.  v.  Doremus  (D.  C.)  246 
F.  958. 

The  United  States  possesses  only  such 
powers  to  make  criminal  laws  as  are 
expressly  ^t  out  in  Constitution,  or  as 
may  be  necessarily  implied.  U.  S.  v. 
Metzdorf  (D.  C.)  252  F.  933. 

The  offense  of  forcibly  taking  a  per- 
son in  the  state  and  carrying  into  an- 
other denounced  by  Pen.  Code  Ariz. 
1901,  §  186,  as  well  as  the  offense  of 
false  imprisonment  denounced  by  sec- 
tion 205,  are  within  the  police  power 
reserved  to  the  states  by  this  article. 
As  the  congressional  legislation  against 
kidnapping  found  in  Criminal  Code,  §§ 
268^271  (Comp.  St.  1916,  SS  10441- 
10444).  is  expressly  limited  to  the  con- 
stitutional authority  of  Congress  to  leg- 
islative against  slavery,  etc.,  under 
Const.  Amends.  13,  14,  this  amounts  to 
a  legislative  declaration  that  kidnapping 
not  so  limited  was  left  to  be  dealt  with 


by  the  states  under  their  police  power ; 
the  egression  of  one  thing  excluding 
others.  U.  6.  v.  Wheeler  (D.  C.)  254 
F.  611. 

The  Arizona  Employers'  liability  law 
(Civ.  Code  1913,  pars.  3153-3162).  is 
valid  enactment  within  police  power  of 
state.  Superior  ft  Pittsburg  Copper  <2k>. 
V.  Davidovich  (Ariz.)  171  P.  127. 

If  an  ordinance,  regulating  businesses 
remaining  open  on  Sunday  and  prohibit- 
ing others  from  remaining  open,  is  a 
valid  exercise  of  the  police  power,  it  is 
not  invalid  as  an  unlawful  or  unauthor- 
ized invasion  of  the  right  of  property. 
Ex  parte  Sumida  (Cal.)  170  P.  823. 

The  police  power  is  inherent  in  the 
state,  and  is  not  a  grant  derived  from 
or  under  a  written  Constitution.  East 
.  Side  Levee  &  Sanitary  Dist.  v.  East  St. 
Louis  &  C.  Ry.,  116  N.  E.  720,  279  lU. 
123. 

The  police  power  of  a  state  may  be 
put  forth,  as  to  a  subject  not  prohibited 
to  the  states  and  within  the  national 
jurisdiction,  only  when  the  silence  of 
Congress  has  left  it  open;  but,  when 
Congress  speaks,  it  supersedes  existing, 
and  prevents  future,  legislation  by  the 
several  state  on  that  subject.  Western 
Union  Telegraph  Co.  v.  Foster,  113  N. 
B.  192.  224  Mass.  365. 

Subject  of  manufacture,  distributioii, 
and  use  of  medicine  and  drugs  is  appro- 
priate for  regulation  under  state's  police 
power.  Sanitary  Code  of  Board  of 
Health  of  City  of  New  York,  f  117,  re- 
quiring manufacturers  of  patent  medi- 
cines to  file  certificate  stating  ingredi- 
ents, and  providing  that  certificate  shall 
not  be  open  to  public  inspection,  is  not 
legitimate  exercise  of  state's  police  pow- 
er to  deal  with  subject  of  manufacture, 
distribution,  and  use  of  medicine  and 
drugs,  by  requiring  public  be  informed 
of  ingredients.  E.  Fougera  ft  Co.  v. 
City  of  New  York  (Sup.)  166  N.  Y.  S. 
248,  178  App.  Div.  824. 

Act  Pa.  May  19,  1887  (P.  L.  130), 
which  provides  the  owner,  lessee,  or 
manager  of  any  theater,  etc.,  who  shall 
refuse  to  accommodate  any  person  on 
account  of  race  or  color,  shall  upon 
conviction  thereof,  be  guilty  of  a  misde- 
meanor, is  a  proper  exercise  of  the  po- 
lice power.  (Commonwealth  v.  George, 
61  Pa.  Super.  Ct.  412. 

The  W.  Va.  Bulk  Sales  Law  (CJode 
W.  Va.  1913,  c.  74,  f  3a  [sec.  3832]) 
held  a  valid  exercise  of  the  state's  po- 
lice power.  Marlow  v.  Ringer  (W.  Va.) 
91  S.  E.  386,  L.  R.  A.  1917D,  619. 

12.  ^—  Regulation  of  manufacture 
and  sale  of  Intoxicants.— Liquor  traf- 
fic is  within  police  power  of  state.  The 
several  states,  under  their  Constitu- 
tions, and  the  federal  Constitution, 
have  power  to  prohibit  manufacture 
and  sale  of  intoxicants  and  to  pro- 
vide such  means  for  enforcement  of 
prohibition  as  seem  expedient  to  their 
Legislatures.  Schmitt  v.  F.  W.  Cook 
Brewing  <3o.   (Ind.)   120  N.  E.  19. 
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rs.  Federal  Interference  with  state 
rights.— Selective  Service  Act  May  18, 
1917,  J  13,  ante,  {  2019b,  making  it  of- 
fense to  maintain  brothels  within  zene 
around  military  camps,  etc.,  prescribed 
by  Secretary  of  War,  is  not  invalid  as 
invading  reserved  police  power  of 
states.  U.  S.  v.  Casey  (D.  C.)  247  F. 
862. 

16.  Federal   and   state  taxation^— It 

is  the  universal  rule  that  every  instru- 
mentality lawfully  employed  by  the 
United  States  to  execute  its  constitu- 
tional laws  and  exercise  its  lawful  gov- 
ernmental authority  is  necessarily  ex- 
empt from  state  taxation  or  interfer- 
ence. U.  S.  V.  Bean  (C.  C.  A.)  253 
F.  1. 

State  taxes  are  not  required  to  be  uni- 
form either  by  the  state  or  federal  Con- 
stitution. State  V.  Murphy,  98  A.  343, 
90  Conn.  662. 

The  taxing  power  is  vested  in  the  leg- 
islative department  which  may  exer- 
cise it  for  lawful  purposes  in  its  discre- 
tion both  as  regards  the  subject-matter 
of  taxation  and  the  extent  and  manner 
of  the  tax,  save  as  constitutional  limi- 
tations may  intervene.  Such  power 
extends  to  persons,  property,  posses- 
sions, franchises,  and  privileges,  occu- 
pations, and  rights,  and  reaches  every 
trade  or  occupation,  every  object  of 
industry,  use  or  enjoyment.    Id., 

The  Chicago  drainage  canal  construct- 
ed primarily  for  drainage  purposes,  but 
used  for  the  production  of  electric  pow- 
er, is  subject  to  local  assessment  for 
taxation,  though  the  canal  is  used  for 
purposes  of  navigation  under  require- 
ments and  regulations  of  the  United 
States  government  imposed  as  a  condi- 
tion to  the  grant  of  a  permit  to  destroy 
the  Illinois  &  Michigan  Canal  for  nav- 
igation purposes.  Sanitary  District  of 
Chicago  V.  Young  (lU.)  120  N.  E.  818. 

A  foreign  corporation  owning  or  us- 
ing no  real  property  or  tangible  per- 
sonal property  in  the  state  in  connec- 
tion with  its  interstate  business  has  no 
franchise  that  can  be  taxed  under  Ky. 
St.  §§  4077-4081,  as  a  state  cannot  tax 

Am.,  art.  11.  Judicial  power  not  to  extend  to  suits  by  nonresidents 
or  aliens  against  states. 

III.  PARTICULAR      PROCEEDINGS 

AS    CONSTITUTING    SUIT 

AGAINST   STATE 


property  beyond  its  boundaries.  Bot- 
worth  V.  Evansville  &  Bowling  Green 
Packet  Co.,  199  S.  W.  1059,  178  Ky. 
716,  rehearing  denied  201  S.  W.  2. 

Taxation  power  of  state  has  no  ju- 
risdiction over  persons  or  property  out- 
side of  state.  Citizens'  Ins.  Co.  t.  He- 
bert,  71  So.  955,  139  La.  708. 

State  may  exercise  sovereign  right 
of  taxation  with  respect  to  all  persons, 
things,  and  business  activities  which  ex- 
ist under  protection  of  its  laws,  its  pow- 
er being  unlimited  as  to  mode,  fonn, 
and  extent  of  taxation,  unless  restrain- 
ed by  federal  Constitution,  where  sab- 
Jects  to  which  it  applies  are  within  jn- 
risdiction.  American  Mfg.  Co.  ▼.  City 
of  St  Louis,  192  S.  W.  402,  270  Mo, 
40;  Cruse  v.  Fischl  (Mont.)  175  P. 
878 ;  Moose  v.  Board  of  Com'rs  of  Al- 
exander County  (N.  C.)  90  S.  E.  441; 
Ewert  v.  Taylor  (S.  D.)  160  N,  W. 
797. 

The  taxing  power  of  the  state  is  nev- 
er presumed  to  be  relinquished  unless 
the  intention  to  relinquish  is  expressed 
in  clear  and  unambiguous  .terms.  No 
provision  of  the  United  States  Consti- 
tution inhibits  a  state  from  taxing  its 
public  securities  held  in  private  own- 
ership within  the  state,  so  long  as  the 
statutory  method  of  enforcing  the  tax 
does  not  impair  the  obligation  to  con- 
tract between  the  state  and  its  boDd- 
holders.  Such  authority  to  tax  is  in- 
herent in  the  state.  Cruse  v.  Fischl 
(Mont,)  175  P.  878. 

A  state  cannot  tax  franchises  deriv- 
ed from  federal  government,  and  where 
a  corporation  has  received  franchises 
from  state  and  federal  governments,  an 
assessment  by  state,  including  both,  is 
invalid,  unless  separable.  People  ex 
rel.  Postal-Telegraph  Cable  Co.  v.  Stote 
Board  of  Tax  Com'rs,  166  N.  Y.  S. 
41,  99  Misc.  Rep.  523. 

Right  of  one  state  to  tax  property 
in  its  jurisdiction  does  not  depend  on 
action  of  taxing  power  of  any  other 
state.  In  re  Thourofs  Estote  (Utah) 
172  P.  697. 


ID.  Suit  for  property  or  damages 
against  state  offlcers.— A  citizen's  suit 
for  possession  of  real  property  or  to 
enforce  a  real  right  against  officers  or 
agents  of  the  state  who  assert  title  and 
po66ession  in  state's  behalf,  is  not  a 
suit  against  the  state  within  this  ar- 
ticle. Richardson  v.  Liberty  Oil  Co. 
(La.)  78  So.  326. 

ir.  Suits  against  state  offlcers  to  re- 
strain action  under  state  law.— The 
state's  immunity  from  suit  does  not 
extend  to  a  suit  against  state  officers 
to  enjoin  the  threatened  enforcement  of 
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a  state  statute  attacked  as  repugnant 
to  the  federal  Constitution.  Tianncr  t. 
Little,  36  S.  Ct.  379,  240  U.  S.  38^ 
60  L.  Ed.  691,  reversing  decree  Little 
V.  Tanner  (D.  C.)  208  F.  605;  FiW 
V.  State  of  Washington,  36  S.  Ct  385, 
240  U.  S.  387,  60  L.  Ed.  703. 

Action  against  state  bank  coinmis- 
sioner  and  his  surety  for  derelictioj^ 
of  duty  respecting  supervision  ^^J^' 
and  respecting  payment  of  certifica^J 
of  deposit  after  taking  possession  w 
the  bank,  held  not  one  against  tie 
state,  80  as  to  be  beyond  the  jtt"f' 
diction  of  the  federal  courts  under  thi« 
article.  Johnson  v.  Lankford,  38  S.  tt. 
203,  245  U.  S.  641,  62  L,  Ed.  iSO. 
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A.ctlon  against  state  bank  commis- 
sioner  and  his  surety  for  neglect  of 
duty  in  supervision  of  bank,  and  for 
preferring  other  depqsitors  in  making 
payments  from  the  assets  of  the  bank 
and  the  state  guaranty  fund,  held  not 
an  action  against  the  state,  so  aa  to  be 
beyond  the  jurisdiction  of  a  federal 
court.  Martin  v.  Lankford,  38  S.  Ct. 
205,  245  U.  S.  547,  62  L.  Ed.  404. 

An  action  in  trespass  or  suit  for  in- 
junction against  a  state  officer  for  un- 
authorized acts  is  not  an  action  or  suit 
against  the  state.  Weyman-Bruton 
Co.   y.  Ladd,  231  P.  898,  146  0.  O. 

Suit  to  restrain  Minnesota  Public 
Safety  Commission  from  enforcing  an 
order  held  not  a  suit  against  the 
state,  of  which  federal  courts  have  no 
jurisdiction.  Cook  y.  Burnquist  (D. 
C.)  242  F.  321. 

Certiorari  to  review  proceedings^  of 
the  state  board  of  control  is  not  a  suit 
against  the  state.  Hall  y.  Bledsoe 
(Ark.)  180  S.  W.  1041. 

12.  — —  Taxation  prooeedingSd— De- 
spite constitutional  inhibition  against 
suits  against  states  by  individuals,  fed- 
eral courts  have  jurisdiction  to  en- 
join state  officers  from  illegal  exac- 
tions under  color  of  state  tax  stat- 
utes. Nevada-California  Power  Co.  y. 
Hamilton   (D.  C.)   235  F.  317. 

14.  — —  Regulation'  of  corporations. 

— Suit  by  foreign  corporation  against 
state  officers  to  enjoin  enforcement  of 
statutes  imposing  permit  and  fran- 
chise taxes  held  not  a  suit  against  the 
state  within  this  article.  Looney  v. 
Crane  Co.,  38  S.  Ct.  85,  245  U.  S. 
178,  62  L.  Ed.  230,  affirming  decree 
Crane  Co.  y.  Looney  (D.  C.)  218  F. 
260. 

16.  — —  Proceedings  under  criminal 
and  penal  laws.— Under  Rev.  St.  §  720 
(Comp.    St.    1916,    i   1242),    and   this 


article,  a  federal  court  cannot  etijoin 
a  multiplicity  of  prosecutions,  under  a' 
valid  state  statute  prohibiting  traffic 
in  intoxicating  Uquor,  for  traffic  in 
liquor  claimed  to  be  nonintoxicating. 
Central  Consumers'  Co.  of  New  Jer- 
sey v.  Austin  (D.  C.)  238  F.  616. 

21.  Suits  against  state  officers  to  re- 
cover property  or  money.^-The  state's 
immunity  from  suit  by  this  article  pre- 
vents a  federal  court  from  taking  ju- 
risdiction of  a  suit  against  the  iiMli- 
vidual  members  of  the  South  Caro- 
lina Dispensary  Commission  to  recov- 
er for  moneys  removed  by  them  from 
county  dispensaries  under  authority  of 
a  state  statute.  Carolina  Glass  Co.  v. 
State  of  South  Carolina,  36  S.  Ct. 
293,  240  U.  S.  305,  60  L.  Ed.  658, 
affirming  judgments  69  S.  E.  391,  87 
S.  C.  270,  and  Same  v.  Murray  (D. 
C.)  197  F.  392,  reversing  judgment 
206  F.  635,  124  C.  C.  A.  423. 

*  22.  Action    on    state    contracts    or 

daimsw— Execution  will  not  issue  on 
a  money  judgment  against  a  state, 
where  the  Legislature  has  not  met 
since  rendition  of  the  judgment  and 
will  not  meet  until  assembling  of  new 
Legislature,  the  members  of  which  had 
not  been  chosen.  Commonwealth  of 
Virginia  v.  State  of  West  Virginia,  36 
S.  Ct.  719,  241  U.  S.  531,  60  L.  Ed. 
1147. 

IV.  OBJECTION    AND    WAIVER 

26.  Walvor  of  privileged— Laws  N.  X. 
1900,  c.  170,  §  2  (as  amended  by  Laws 
N.  Y.  1915,  c.  562),  and  section  5, 
made  the  board  of  commissioners  of 
the  Palisades  Interstate  Park  a  cor- 
poration, and  thereby  the  state  waived 
its  immunity  from  suit  under  thi^ 
article.  B.  G.  Packard  Co.  v.  Com- 
missioners of  the  Palisades  Literstate 
Park  (D.  0.)   240  F.  543. 


Am.,  art.  13,  §  1.  Slavery  and  involuntary  servitude. 


Slavery  and  involuntary  servitude^— 

As  the  congressional  legislation  against 
kidnapping  found  in  Criminal  Code,  §f 
268-271  (Comp.  St.  1916,  |§  10441- 
10444),  is  expressly  limited  tfi  the  con* 
stitutional  authority  of  Congress  to 
legislate  against  slavery,  etc.,  under 
Const.  Amends.  13,  14,  this  amounts 
to  a  legislative  declaration  that  kid- 
napping not  so  limited  was  left  to  be 
dealt  with  by  the  states  under  their 
police  power;  the  expression  of  one 
thing  excluding  others.  U.  S.  v. 
Wheeler  (D.  C.)  254  F.  611. 

—  Imprisonment  for  breach  of  con- 
tract to  labor.— Under  Const.  U.  S. 
Amend.  13,  §  1,  and  Rev.  St.  i  1990 
(U.  S.  Comp.  St.  1916.  §  3944),  for- 
bidding involuntary  servitude  except  as 
a  punishment  for  crime  after  convic- 
tion, a  crime  to  be  punished  by  im- 
prisonment cannot  lawfully  be  pred- 
icaied  on  the  breach  of  a  promise  to 


perform  labor  or  services.  Acts  Fla. 
1913,  c.  6528  (Comp.  Laws  1914,  § 
3320a),  providing  punishment  for  fail- 
ure or  refusal  without  just  cause  to 
perform  labor  or  services  under  a  con- 
tract, violates  this  article.  Goode  v. 
Nelson  (Fla.)  74  So.  17. 

Act  La.  No.  54  of  1906,  {  1,  mak- 
ing the  willful  violation  of  a  contract 
for  hire  on  faith  of  which  money  or 
goods  have  been  advanced,  without 
tendering  the  money  or  value  of  goods, 
a  misdemeanor,  contravenes  this  ar- 
ticle, in  view  of  Rev.  St.  U.  S.  § 
1990  (U.  S.  Comp.  St.  1916,  §  3044), 
abolishing  and  prohibiting  peonage. 
"Peonage**  is  a  status  or  condition  of 
.compulsory  service,  based  on  peon*s  in- 
debtedness to  master,  it  being  imma- 
terial that  service  was  begun  volun- 
tarily by  contract,  as  if  it  is  enforce- 
able by  criminal  prosecution,  instead  of 
a  civil  action  for  damages,  it  is  peon- 
age.   State  V.  Oiiva  (La.)  80  So.  195. 
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—  Draft  act.p-The  Selective  Draft 
Law  of  May  18,  1917,  ante,  i  2044a 
et  seq.,  does  not  contravene  Const. 
Amend.  13,  inhibiting  slavery  and  in- 
voluntary servitude;  a  soldier  not  be- 
ing a  slave.  Story  v.  Perkins  (D.  O.) 
243  F.  997,  judgment  affirmed  Jones 
V.  Same,  38  S.  Ct.  166,  245  U.  S.  390, 
62  L.  Ed.  358;  Arver  v.  U.  S.,  38  S. 
Ct.  169,  245  U.  S.  366,  62  L.  Ed.  349, 
L.  R.  A.  1918C,  361,  Ann.  Cas.  1918B, 
856;  Angelus  v.   SulUvan,  246  F.  54, 


158  C.  0.  A.  280;  U.  S.  t.  Sugar  (D.  C.) 
243  F.  423;  IT.  S.  v.  Olson  (D.  C.) 
253  F.  233;  Claudius  v.  Davie  (GaL) 
165  P.  689.  Such  act  is  valid,  both 
as  respects  citizens  and  dedannt 
aliens.  U.  S.  v.  Bell  (D.  0.)  248  F. 
992.  Constitutionality  of  section  1  of 
the  act,  authorizing  drafting  of  mem- 
bers of  national  guard,  a  sepaiable 
portion  of  the  act,  cannot  be  question- 
ed by  one  not  affected  by  such  part 
U.  S.  V.  Sugar  (D.  C.)  243  F.  423. 


Am.,  art.  14,  §  1.  Citizens  of  United  States;  states  prohibited  from 
abridging  privileges  or  immunities  of  citizens  of  the  United 
States^  or  depriving  any  person  of  due  process  of  law  or  equal 
protection  of  the  laws. 


I.  IN    GENERAL 

I.  Nature  and  purpose  of  amendment 
In  OMieraJd— Const.  U.  S.  Amend.  14, 
was  not  designed  to  interfere  with  the 
proper  exercise  of  the^  police  power  by* 
the  state.  State  ▼.  Latham,  98  A. 
578,  115  Me.  176,  L.  B.  A.  1917 A,  480. 

The  Fifth  and  Fourteenth  Amend- 
ments of  the  federal  Constitution  and 
their  counterparts  Bn  the  Constitu- 
tions of  the  several  states  gave  no  new 
rights,  but  merely  guaranteed  the 
permanence  of  those  already  existing. 
Neer  v.  State  Live  Stock  Sanitary 
Board  (N.  D.)  168  N.  W.  601. 

3.  Purpose  to  restrain  state  action d— 

The  Fourteenth  Amendment  to  the  fed- 
eral Constitution,  relating  to  depriva- 
tion of  property  without  due  process. 


of  state  recogniaea  legality  of  sale 
or  transportation.  Kansas  City  t. 
Jordan,  163  P.  188,  99  Kan.  814. 

Protection  afforded  against  taking  of 
property  without  due  process,  and  de- 
nial of  equal  protection  of  laws,  is 
available  in  appropriate  instancei 
against  dedaiona  by  state  courts;  its 
prohibition  being  directed  to  all  in- 
strumentalities of  government  within 
states.  Duane  v.  Merchants'  Legal 
Stamp  Co.  (Mass.)  120  N.  E.  370. 

I5!4.  Appellate  Jurisdiction  of  8i- 
preme  Courts-See  notes  under  { 1214, 
ante. 

151/2.  Rlfht  to'  raise  anil  node  «f 
raising  conatltatlonal  qaeatloo^Minor- 

ity  stockholders  dissenting  to  sale  of 
property    who    sued    for   valuation  of 


has  no   application   where   the  action,    ^^J*^"  """?*' ^*3l  ^if!  ^"iS 
complained  of  is  not  tte  action  of  a      ^^^ifA  ^^I^^J^*  I^l^clf'a 


state.  Jones  v.  Buffalo  Creek  Coal  & 
Coke  Co.,  38  S.  Ct.  121,  245  U.  S.  328. 
62  L.  Ed.  325. 

Conscription  Act,  ante,  I  2044a  et 
seq.,  exempting  certain  classes  of  per- 
sons from  military  service,  held  not 
invalid  as  class  legislation;  Const. 
Amend.  14,  §  1,  being  directed  solely 
against  class  discriminations  by  states. 
U.  S.  V.  Sugar  (D.  C.)  243  F.  423. 

Const.  U.  S.  Amend.  14,  is  a  prohi- 
bition applicable  to  the  acts  of  the 
state,  and  does  not  of  itse]f  secure  to 
individuals  whose  rights  may  be  trans- 
gressed by  state  a  remedy  by  way  of 
reparation.  Minneapolis,  St.  P.  &  S. 
S.  M.  By.  Co.  V.  Washburn  Lignite 
Coal  Co.  (N.  D.)  168  N.  W.  684. 

II.  Meaning   of  word   "state."— The 

equal  protection  provision  extends  to 
each  department  of  the  state  in  the 
exercise  of  its  special  functions  and 
to  all  who  represent  the  state  as  offi- 
cers or  agents,  and  the  laws  to  which 
the  provision  refers  are  the  laws  of 
the  state.  Louisville  &  N.  R.  Co.  v. 
Bosworth  (D.  C.)  230  F.  191. 

Ordinance  regulating  tninsportation 
of  intoxicating  liquors  is  "law  of  state," 
within  Const.  U.  S.  Amend.  14,  and  of 
Webb-Kenyon  Act  (Comp.  St.  1916,  § 
8739),  abolishing  interstate  commerce 
in  intoxicating  liquors,  except  as  law 
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lenge  sate^s  validity  under  Const 
S.  Amend.  14.  Wall  v.  Parrot  Silver  & 
Copper  Co.,  37  S.  Ct  609,  244  U.  S. 
407,  61  L.  Ed.  1229,  affirming  decree 
Same  v.  Anaconda  Copper  Mining  Go. 
(D.  C.)  216  F.  242. 

Where  specific  performance  was  de- 
nied because  of  ordinance  under  which 
purchaser,  a  colored  man,  could  not 
occupy  the  property,  vendor,  though  a 
white  man,  held  entitled  to  attack  the 
constitutionality  of  such  ordinance. 
Buchanan  v.  Warley,  88  S.  Ct  16, 246 
U.  S.  60,  62  L.  Bd.  149,  L.  R.  A 1918C, 
210,  Ann..  Cas.  1918A,  1201,  reversing 
judgment  Harris  v.  City  of  LouiflTiIi«f 
177  S.  W.  472,  165  Ky.  659,  Ann.  Cm. 
1917B,  149. 

Purchaser  of  California  achool  lands, 
who  was  so  long  in  default  that  ha 
could  not  have  taken  advantage  of 
provisions  in  earlier  law  for  redemp- 
tion, cannot  attack  act  of  1889,  pro- 
viding for  forfeiture  of  rights  of  aacn 
purchasers  in  event  of  their  failow  to 
pay  all  unpaid  interest  within  ^ 
months  after  passage  of  act,  on  grorm 
that  it  deprived  him  of  his  property 
without  due  process  of  law,  beca^^® 
failing  to  allow  period  for  redemptwj^ 
Aikins  v.  Kingsbury,  38  S.  Ct  658, 247 
U.  S.  484,  62  L.  Ed.  1226,  affinn«»« 
judgment  161  P.  146j^  170  Oal.  ^74. 
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Service  GommUsion  of  Missouri  for 
certificate  aathorixiQg  bond  issue,  and 
acceptance  of  certificate,  for  which  fee 
was  charged  unlawfully  interfedng 
with  interstate  commerce,  held  made 
under  duress,  so  that  railroad  was  not 
estopped  to  attack  statute  of  Missouri, 
if  applicable,  purporting  to  impose  pen- 
alties for  failure  to  procure  certificate 
and  to  recover  fee;  certificate  of  com- 
mission being  a  commercial  necessity 
for  issue  of  bonds.  Union  Pac.  R.  Co. 
Y.  Public  Service  Commission  of  Mis- 
souri, 39  S.  Ct  24,  63  L.  Ed.  — . 

Contention  that  Acts  1898,  c.  49  (Ky. 
St'  §  4679c),  authorizing  condemnation 
by  telegraph  companies  of  easements 
over  railroad  rights  of  way,  is  invalid 
because  of  provision  that  no  notice 
need  be  given  any  mortgagee,  cannot 
be  urged  by  railroad  company,  for  one 
not  injured  cannot  question  constitu- 
tionality of  law.  Louisville  &  N.  R. 
Co.  V.  Western  Union  Telegraph  Co., 
249  F.  385,  161  C.  C.  A.  359. 

If  Ohio  Conservancy  Act,  {  12,  de- 
nies right  to  object  to  plan  of  improve- 
ment  to  counties,  cities,  etc.,  held,  that 
an  individual  landowner  cannot  com- 
plain because  thereof.  Orr  v.  Allen 
(D.  C.)  245  F.  486. 

Objection  to  validity  of  Ohio  Con- 
servancy Act,  §  47,  forbidding  injimc- 
tions  after  bonds  have  been  sold  or 
work  constructed,  held  premature, 
when  made  in  suit  for  injunction  be- 
fore construction  of  the  work  or  sale 
of  the  bonds.    Id. 

Plaintiff  employer,  a  resident,  is  not 
entitled  to  attack  Workmen's  Compen- 
sation, Insurance  and  Safety  Act  Cal. 
i  75a,  added  by  St.  1915,  p.  1101,  on 
ground  that  it  discriminates  against 
nonresidents,  contrary  to  Const.  U. 
8.  art.  4,  {  2,  and  Amend.  14.  A. 
F.  Estabrook  Co.  v.  Industrial  Acci- 
dent Commission  (Cal.)  177  P.  848. 

Where  a  railroad  company  was  noti- 
fied of  hearing  before  Public  Utilities 
Commission  and  participated  in  such 
hearing,  it  cannot  claim  that  the  order 
issued  was  not  due  process  of  law,  as 
required  by  the  Fourteenth  Amend- 
ment State  Public  Utilities  Commis- 
sion V.  Lake  Erie  &  W.  K.  Co.,  115 
N.  E.  519,  277  Dl.  574. 

Property  owners  objecting  to  assess- 
ment for  levee  made  under  Ky.  St.  S 
2438a,  held  not  estopped  to  assert  its 
invalMity,  as  failing  to  provide  due 
process  of  law.  To  work  estoppel  that 
will  deny  right  to  assail  unconstitu- 
tional legislation,  there  must  be  clear 
evidence  that  the  party  sought  to  be 
estopped  aided  in  procuring  the  leg- 
islation and  derived  benefit  therefrom, 
and  that  to  set  it  aside  would  work  a 
hardship  or  injustice  on  others  who 
were  misled  to  their  prejudice  into 
believing  that  the  legislation  was  valid. 
Long- continued  acquiescence  of  prop- 
erty owners  in  boundary  of  levee  dis- 
trict and  payment  of  ad  valorem  tax 
do  not  estop  them  from  attacking  as- 


sessment of  an  acreage  tax  authorized 
by  subsequent  legislation,  on  ground 
that  due  process  of  law  is  not  afforded. 
Board  of  Levee  Com'rs  of  Fulton 
County  V.  Johnson,  199  S.  W.  8,  178 
Ky.  287. 

One  not  discriminated  against  cannot 
raise  point  that  statute  discriminates 
between  residents  and  nonresidents  of 
state.  State  v.  Case,  103  A.  569,  132 
Md.  269. 

Maine  street  lighting  corporation, 
having  come  into  Massachusetts  to  per- 
form contract  with  city  of  Boston, 
cannot  complain  that  establishment  of 
personal  liability  for  personal  prop- 
erty taxes  would  be  taking  property 
without  due  process.  Parker  v.  Rising 
Sun  Street  Lighting  Co.,  118  N.  E. 
871,  229  Mass.  494. 

Rev.  St.  Mo.  1909,  §S  2798,  2799, 
as  to  taking  acknowledgmrents  hrJJ 
not  subject  to  attack  by  a  notary  tax- 
ing Kansas  acknowledgment  on  grouiid 
of  violation  of  Const.  U.  S.  art  4,  i§ 
1,  2,  and  Const.  U.  S.  Amends.  5,  14', 
and  Const.  Mo.  art  2,  §§  4,  30,  as  to 
due  process  of  law  and  right  to  con- 
tract State  ex  rel.  Jordan  v.  Wood- 
man (Mo.)  193  S.  W.  570. 

A  court  will  not  heed  objections  to 
constitutionality  o|  an  act,  unless  it  is 
shown  that  complainants  are  affected 
by  particular  feature  alleged  to  be  in 
conflict  with  Constitution.  Question 
whether  failure  of  Act  Pa.  April  17, 
1872  (P.  L.  62),  to  permit  depositor 
to  claim  interest  from  commonwealth 
renders  the  act  invalid,  can  only  be 
raised  by  depositor,  and  not  by  bank 
in  assumpsit  against  it  by  common- 
. wealth  to  recover  unclaimed  deposits 
under  the  act  Commonwealth  v.  Dol- 
lar Sav.  Bank,  102  A.  569,  259  Pa. 
138. 

\5%.  Effect  of  invalidity  of  statute. 
—When  a  statute  prescribing  rates  is 
held  invalid  under  the  federal  Constitu- 
tion because  confiscatory,  it  does  not 
follow  that  a  shipper  as  a  matter  of 
law  must  make  reparation  to  carrier. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co. 
V.  Washburn  Lignite  Coal  Co.  (N.  D.) 
168  N.  W.  684. 

II.  CITIZENSHIP 

17.  Who   are   citizens    In    generals— 

Under  Const.  Amend.  14,  United  States 
citizenship  is  paramount  and  domi- 
nant, and  not  subordinate  and  deriv- 
ative fom  state  citizenship.  Arver  v. 
U.  S.,  38  S.  Ct.  159,  245  U.  S.  366, 
62  L.  Ed.  349,  L.  R.  A.  1918C,  361, 
Ann.    Cas.    1918B,   856. 

The  facts  that  a  man  was  an  alien, 
that  at  the  age  of  20  he  married  and 
through  12  succeeding  years  resided  in 
Russia  before  he  came  to  the  United 
States  2  years  before  his  death,  and 
that  his  family  continued  until  his  death 
to  reside  in  Russia  and  receive  their 
support  from  him,  created  a  presump- 
tion that  he  was  a  citizen  of  Russia. 
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Hamilton  v.  Erie  R.  Co.,  114  N.  E.  390, 
219  N.  Y.  343,  affirming  judgment  154 
N.  Y.  S.  1125,  170  App.  Div.  901. 

Under  Const.  U.  S.  Amend.  14,  {  1, 
one  born  in  the  country  of  foreign  un- 
>  naturalized  parents  held  a  citizen  with- 
in Rev.  St.  U.  S.  S§  2291,  2292  (U.  S. 
Comp.  St.  1916,  §§  4532,  4543),  grant- 
ing rights  to  citizen  heirs  of  a  home- 
stead entryman  dying  before  final  proof. 
Nyman  v,  Erickson  (Wash.)  170  P. 
546. 

21.  Chinese  children  born  in  the  Unit- 
ed States.— In  proceedings  for  the  de- 
portation of  two  Chinese  laborers,  evi- 
dence held  to  show  that  they  were 
born  in  the  United  States,  and  there- 
fore not  liable  to  deportation.  Louie 
Lit  V.  U.  S.,  238  F.  75,  151  C.  C.  A. 
151. 

23.  Corporations.— The  state  in 
v^hich  a  corporation  is  organized  deter- 
mines its  citizenship,  whether  it  has 
offices  and  transacts  business  in  the 
state  in  which  suit  is  brought  or  not. 
Martin  v.  Matson  Nav.  Co.  (D.  C.)  239 
F.  188. 

A  corporation  is  a  citizen  of  the  state 
under  whose  laws  it  was  organized. 
Muir  V.  Louisville  &  N.  R.  Co.  (D.  C.) 
247  F.  888. 

The  provision  for  taxation  on  pre- 
miums received  from  business  done  in 
the  state  by  a  foreign  insurance  com- 
pany under  Rev.  St.  Mo.  1909,  {  7099, 
is  not  in  violation  of  Const.  U.  S. 
Amend.  14,  §  1;  such  corporation  not 
being  citizens  within  the  meaning  of 
the  amendment.  Massachusetts  Bond- 
ing &  Ins.  Co.  V.  Chom  (Mo.)  201  S. 
W.  1122. 

26.  Resident  of  state  as  citizen  there- 
ofd-*A  domicile  acquired  in  a  state  by 
a  naturalized  citizen  does  not  persist 
after  the  citizen  has  given  it  up  and 
is  permanently  residing  abroad.  Stein 
V.  Pleischmann  Co.  (D.  C.)  237  F.  679. 

Though  Const.  U.  S.  Amend.  14  de- 
clares that  citizens  of  United  States 
are  dtizens  of  the  states  in  which 
they  repide,  there  may  be  a  tempo- 
rary residence  in  one  state,  with  intent 
to  return  to  another,  which  will  not  cre- 
ate citizenship  in  the  former.  State  y. 
Stevens   (N.  H.)   99  A.  723. 

30.  Loss  of  citizenship.— A  citizen  of 
the  United  States  residing  abroad  who 
has  abandoned  his  domicile  is  not  a 
citizen  of  any  state  under  the  Four- 
teenth Amendment,  and  therefore  can- 
not sue  in  the  federal  courts  on  the 
ground  of  diversity  of  citizenship. 
Stein  V.  Fleischmann  Co.  (D.  C.)  237 
F.  679. 

31.  Provision  as  to  citizens  as  enlarg- 
ing Judicial  power.— A  railway  com- 
pany, incorporated  under  an  act  of 
Congress,  is  not,  as  regards  jurisdic- 
tion of  federal  courts,  within  the  clause 
of  the  Fourteenth  Amendment  which 
declares  that  native-born  and  natural- 
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ized  citizens  of  the  United  States  shall 
be  citizens  of  the  state  wherein  they 
reside.  Bankers*  Trust  Co.  v.  Texa« 
&  P.  R.  Co.,  36  S.  Ct.  569,  60  L.  Ed. 
1010. 

3l>/2.  Effect  of  admission  to  eitizai- 
shi  p.— Admission  to  citizenship,  though 
privilege,  ripens  into  right  when  pre- 
scribed terms  and  conditions  are  com- 
plied with.  U.  S.  V.  Jorgenson  (D.  0.) 
241   F.  412. 

III.  ABRIDGING  PRIVILEGES  AND 
IMMUNITIES  OF  CITIZENS 

32.  Protection  of  citizens  In  geiereL 
—Acts  Neb.  Ex.  Sess.  1918,  c.  7,  au- 
thorizing permits  to  prospect  for  and 
develop  minerals  in  public  lands,  does 
not  violate  Const.  U.  S.  Amend.  14,  or 
Const.  Neb.  art.  3,  §  15,  as  attempting 
to  grant  special  privileges  and  immimi* 
ties.  Briggs  v.  Neville  (Neb.)  170  N. 
W.  188. 

The  natural  rights  of  a  person  at 
common  law  are  those  of  personal  se- 
curity in  the  legal  enjoyment  of  life, 
limb,  body,  health,  and  reputation,  the 
right  of  personal  liberty,  and  the  right 
of  private  property.  Kosciolek  v. 
Portiand  Ry.  Light  &  Power  Co.,  160 
P.  132,  81  Or.  517. 

Persons  equally  qualified  are  entided 
to  the  same  privileges  under  the  law, 
and  a  statute  or  ordinance  is  Toid 
which  interferes  with  or  abridges  the 
privileges  and  immunities  of  citizens 
who  are  equally  entitled  to  the  prote^ 
tlon  of  the  law.  City  of  Seattle  t. 
Gibson  (Wash.)  165  P.  109. 

40.  Right  to  bear  arms  and  to  parade 
or  drill  therewith .«The  manner  of 
bearing  arms  of  offense  and  defense 
may  be  regulated  by  the  several  states 
without  infringing  the  constatotioDai 
rights  of  citizens  to  have  and  bear  arms. 
Armond  v.  State  (Ga.  App.)  88  &  E. 
990. 

42</2-  Support  of  children.p-Pub.  Acts 
Tenn.  1915,  c.  127,  providing  that  per- 
son chargeable  with  care  who  shall  will- 
fully leave  state  after  abandoning  a  child 
under  16  shall  be  guilty  of  felony,  does 
not,  when  read  in  connection  with  chap- 
ter 120,  §  1,  abridge  privileges  or  im- 
munities of  citizens  contrary  to  Const 
U.  S.  Amend.  14,  cl.  2,  SUte  v.  Ad- 
ams, 194  S.  W.  579,  137  Tenn.  521. 

46.  Polloe  regulations  In  geDeral.— 
Laws  Minn.  1917,  c.  215  (Gen.  St 
Supp.  1917,  §§  8596—1  to  8596-4),  de- 
claring and  defining  criminal  syndical- 
ism, prohibiting  advocacy  of  sabotage, 
etc.,  is  not  obnoxious  to  Const  U.  S. 
Amend.  14,  forbidding  any  state  to  en- 
force any  law  abridging  the  privileges 
or  immunities  of  citizens  of  the  Unit- 
ed States.  State  v.  Moilen  (Minn.) 
167  N.  W.  345. 

Rev.  Codes  Idaho,  f  6872,  making  it 
misdemeanor  for  any  person  to  pas- 
ture sheep  on  range  previously  occn- 
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pled  by  cattle,  is  valid,  being  intended 
to  prevent  conflicts  between  cattle 
rangers  and  sheep  herders,  and  not 
subject  to  attack  as  abridging  privi- 
leges and  ^  immunities  of  citizens  of 
United  States.  Omaechevarria  v.  State 
of  Idaho,  38  S.  Gt.  323,  246  U.  S.  343, 
62  L.  Ed.  763,  affirming  judgment  State 
V.  Omaechewiaria,  152  P.  280,  27 
Idaho,  797. 

461/2.  Possession,  use,  or  sale  of  In- 
toxicating liquors.— Laws  Idaho  1915, 
c.  11,  so  far  as  it  prohibits  mere  pos- 
•  session  of  whisky  for  personal  use, 
does  not  abridge  the  privileges  or  im- 
munities of  citizens.  Crane  v.  Gamp- 
beU,  38  S.  Ct  98,  245  U.  S.  304,  62 
li.  Ed.  304,  affirming  judgment  Ex 
parte  Crane,  151  P.  1006,  27  Idaho, 
671,  L.  R.  A.  1918A,  942. 

Kirby's  Dig.  Ark.  $  5135,  providing 
that  it  shall  be  unlawful  for  any  per- 
son to  directly  or  indirectly  procure 
or  purchase  for  another  any  alcohol 
in  any  district  or  territory  where  the 
same  is  prohibited  by  law,  provided 
that  the  act  shall  not  prohibit  one 
person  from  buying  for  another  from 
a  licensed  dealer,  is  valid.  Payne  v. 
State    (Ark.)   186  S.  W.  612. 

Rev.  St.  Mo.  1909,  §{  4710-4712 
(Laws  1909,  p.  438,  ff  1-3),  making  it 
unlawful  for  any  person  to  enter  pas- 
senger train  while  intoxicated,  but  ex- 
cepting therefrom  dining  and  private 
cars,  is  in  violation  of  Const.  U.  S. 
Amend.  14,  as  to  privileges  and  im- 
munities, in  that  it  does  not  operate 
equally  and  alike  upon  all  similarly 
situated.  Lige  v.  Chicago,  B.  &  Q.  R. 
Co.  (Mo.)  204  S.  W.  508. 

Laws  N.  D.  1915,  c.  194,  prohibiting 
any  person  from  acting  as  another's 
agent  in  a  purchase  or  sale  of  intox- 
icating liquors,  does  not  abridge  any 
privilege  or  immunity  guaranteed  to 
citizens  of  the  United  States  by  the 
Fourteenth  Amendment.  State  v.  Ross 
(N.  D.)  170  N.  W.  121. 

Laws  Wash.  1915,  p.  3,  {  4,  making 
it  an  offense  to  manufacture  intoxi- 
cating liquor  for  personal  use,  does  not 
abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States.  State 
T.  Fabbri,  167  P.  133,  98  Wash.  207. 

47.  Exclnding  lawless  persons  from 
ooming  Into  state.— It  was  not  a  vio- 
lation of  Criminal  Code,  {  19  (Comp. 
St.  1916,  {  10183),  denouncing  con- 
spiracy to  injure,  etc.,  any  citizen  in 
the  exercise  of  any  right  secured  by 
the  Constitution  or  laws  of  the  Unit- 
ed States  for  defendants  to  conspire 
to  deport  from  Arizona  citizens  of  the 
United  States  some  of  whom  had  reg- 
istered under  the  Selective  Service 
Act;  the  conspiracy  not  depriving 
those  conspired  against  of  rights  se- 
cured by  Const,  art.  4,  f  2,  or  Amend- 
ment 14,  the  federal  statutes  against 
kidnapping,  etc.,  being  inapplicable, 
and  the  Selective  Service  Act  not  re- 
Qoiring  registrants  to  remain  at  their 


legal  residences.    U.  S.  v.  Wheeler  (D. 
C.)  254  F.  611. 

48.  Sunday  laws.— Acts  Md.  1916,  o. 
31,  f  2  (9F),  forbidding  Sunday  Hquor- 
using  picnics,  does  not  violate  the 
Fourteenth  Amendment  to  the  federal 
Constitution.  Benesch  v.  State,  99  A^ 
702,  129  Md.  505. 

50'/2«  Freedom  of  speech  and  of  the 
press.— Laws  Minn.  1917,  c.  463,  mak- 
ing it  a  criminal  offense  to  deter  en- 
listments in  military  forces  or  aid  in 
prosecuting  war,  does  not  infringe 
Const.  U.  S.  Amend.  14,  {  1,  preserv- 
ing freedom  of  speech  and  press. 
State  V,  Holm,  166  N.  W.  181,  139 
Minn.  267,  L.  R.  A.  1918C,  304;  State 
V.  Gilbert  (Minn.)  169  N.  W.  790. 

An  ordinance  prohibiting  the  sale, 
circulation,  or  distribution  of  particu- 
lar newspapers,  and  imposing  a  penalty 
for  violation  thereof,  is  unconstitu- 
tional, being  an  invasion  of  the  con- 
stitutional right  of  free  press.  Star 
Co.  V.  Brush  (Sup.)  172  N.  Y.  S. 
851. 

51.  Game  and  flsh  laws.— State  has 
general  right  to  protect  wild  animals, 
their  preservation  being  matter  of  pub- 
lic interest,  and  no  one  can  complain 
of  incidental  injuries  that  may  result 
from  such  protection.  Barrett  v. 
State,  116  N.  B.  99,  220  N.  Y.  423, 
Ann.  Cas.  1917D,  807,  reversing  judg- 
ment 158  N.  Y.  S.  1055,  173  App.  Div. 
986. 

56.  Imposition  of  liability  for  per- 
sonal  Injuries.— Illinois  Workmen's 
Compensation  Act  of  1913  is  not,  as  to 
employers  engaged  in  extrahazardous 
occupations,  invalid  as  granting  spe- 
cial and  exclusive  privileges  and  im- 
munities to  some  individuals.  Chicago 
Rys.  Co.  V.  Industrial  Board  of  Eli- 
nois,  114  N.  E.  634,  276  111.  112. 

58.  Taxation.— Civ.  Code  Ga.  1910,  f§ 
1531-1535,  providing  for  local  taxation 
for  school  purposes,  held  not  to  vio- 
late Const.  U.  S.  Amend.  14  by  abridg- 
ing privileges  or  immunities  of  citi- 
zens of  United  States.  Beckham  v. 
Gallemore  (Ga.)  93  S.  E.  884. 

60.  Use  of  sidewalks,  streets,  and 
other  hlghways^While  General  As- 
sembly shall  not  gra^  privileges  or 
immunities  not  equally  belonging  to  all 
citizens,  it  may,  for  public  welfare, 
grant  or  withhold  franchises  for  use 
of  public  highways,  and  in  thus  exer- 
cising its  police  powers,  the  state  may 
make  discriminations  and  distinctions, 
and  judge*  of  the  reasonableness  there- 
of. Farmers*  &  Merchants'  Co-op. 
Telephone  Co.,  Boswell,  Ind.,  v.  Bos- 
well  Telephone  Co.  (Ind.)  119  N.  B. 
613. 

61.  Trade,  occHpatlon,  or  tfUslness.— 

Tax  Law  Vo.  §  45,  as  amended  by 
Acts  1915  (Ex.  Sess.)  c.  148,  impos- 
ing license  taxes  on  manufacturers,  is 
not  in  violation  of  privileges  and  im- 
munities clause  of  the  Fourteenth 
Amendment.    Armour  &,  Co.  v.  Com- 
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monwealth  of  Virginia,  88  S.  Ot  267, 
246  U.  S.  1,  62  L.  Ed.  547,  affirming 
decree  Commonwealth  ▼.  Armour  & 
Co.,  87  S.  B.  610,  118  Va.  242. 

62.  — —  Labor  organizational— Labor- 
ers may  combine,  forming  unions  to 
protect  their  rights,  and  they  have  the 
right  to  persuade  others,  when  they 
have  gone  on  strike,  not  to  work  for 
the  employer;  such  rights  being  given 
under  the  freedom  of  action  guar- 
anteed by  the  federal  Constitution. 
Alaska  S.  S.  Co.  v.  International  Long- 
shoremen's Ass*n  of  Puget  Sound  (D. 
C.)  236  F.  964. 

651/2-  —  Compensation  for  injuries 
to  employes.— Comp.  Laws  N.  D.  1913, 
§  4804,  abolishing  fellow  servant  rule 
so  far  as  it  applies  to  common  carriers, 
is  not  unconstitutional,  as  an  abridg- 
ment of  privileges  or  immunities  of 
citizens  of  United  States.  Peterson  v. 
Fargo-Moorhead  St.  Ry.  Co.,  164  N. 
W.  42,  37  N.  D.  440. 

71.  —-7  Purcliase  and  sale  of  prop- 
erty in  generai.^Laws  Kan.  1915,  c. 
371,  forbidding  sale  of  farm  produce 
on  commission  without  annual  license 
from  state  board  of  agriculture,  on 
proper  showing  of  character,  responsi- 
bility, etc.,  is  not  invalid,  as  abridging 
rights  and  privileges  of  dealers  as  citi- 
zens of  United  States.  Payne  v.  State 
of  Kansas  ex  reL  Brewster,  39  S.  Ct. 
32,  63  L.  Ed.  — . 

Laws  Miss.  1916,  c.  135,  f  3,  prohib- 
iting county  boards  of  supervisors  from 
letting,  contracts  to  furnish  county  with 
blank  books,  stationery,  etc.,  to  per- 
sons who  are  not  bona  fide  residents  of 
state,  actually  engaged  in  printing  busi- 
ness in  state,  held  not  violative  of 
Const  U.  S.  Amend.  14,  regarding 
privileges  and  immunities.  State  v. 
Senatobia  Blank  Book  &  Stationery 
Co.,  76  So.  258,  115  Miss.  254. 

79.  —  Transportation  and  sale  of 
natural  gas  and  olid— The  oil  inspection 
law  is  not  violative  of  Const.  U.  S. 
Amend.  14,  §  1,  as  to  abridging  privileg- 
es or  immunitiea  of  citizens  of  United 
States.  Standard  Oil  Co.  v.  Graves 
(Wash.)  162  P.  558. 

80.  ^.^^  Hawkers,  peddlers,  canvass- 
ers, or  itinerant  venders.^— Laws  N.  H. 
1915,  c.  128,  i  3,  requiring  Ughtning 
rod  agent  to  be  a  resident,  if  a  discrim- 
ination against  citizens  of  other  states, 
is  one  that  state  could  lawfully  make, 
and  so  is  not  violative  of  Const.  U.  S. 
Amend,  14.  State  v.  Stevens  (N.  H.) 
99  A.  723. 

City  ordinance  imposing  license  taxes 
on  peddlers  in  city  streets,  except  vend- 
ers of  newspapers,  farm  products,  etc., 
does  not^deprive  dealers  in  popcorn, 
fruits,  etc.,  of  any  privilege  or  im- 
munity. Rosa  v.-  City  of  Portland,  168 
P.  936,  86  Or.  438. 

91.  _  Making  loans.— Loan  Shark 
Act  111.  S  5a,  is  not  violative  of  Const 
U.   S.   Amend.   14,   as  abridging   priy- 
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lieges  of  citizens  of  United  SUites. 
People  Y.  Stokes,  118  N.  E.  87,  281  IlL 
159. 

92.  —  .Bankingd— Laws  Minn.  1909, 
c.  431  (Gen.  St.  1913,  i  8901),  does  not 
abridge  privileges  and  immuiiitieg  of 
citizens,  though  it  prescribes  pimiah- 
ment  only  for  those  making  false  state- 
ments to  obtain  credit  from  banks,  sav- 
ings banks,  and  trust  companies.  State 
V.  EUiott  (Minn.)   160  N.  W.  20i 

93.  —  lnsurance.^Rev.  8t  Mo. 
1909,  f  6945,  eliminating  suidde  as  a 
defense  to  insurance  policies  issaed  to 
citizens  of  Missouri,  held  not  violative 
of  federal  Const.  Amend.  14,  as  to  prif- 
lieges  and  immunities  of  citizens  of  the 
United  States.  Lukens  v.  Internationai 
Life  Ins.  Co.  (Mo.)  191  S.  W,  418. 
Such  act  is  not  invalid,  as  abridgios; 
privileges  or  immunities  of  citizens  of 
United  States,  though  restricted  to 
Missouri  citizens.  Wheeler  v.  Business 
Men's  Ace.  Ass*n  of  America  (D.  C.) 
247  F.  677. 

99b  Elections  anif  ipialifieattons  of 
voters  and  candidates.p-See  State  t. 
Howell,  159  P.  118,  92  Wash.  381. 

Act  ni.  June  ^,  1917  (Laws  1917,  p. 
454),  relative  to  the  nomination  of 
judges  by  political  parties,  does  not 
abridge  privileges  or  immunities  of  dti- 
zens  of  United  States.  People  t. 
Sweitzer,  118  N.  E.  477.  282  111.  171. 

Corrupt  Practice  Act  Mass.  §  12,  pro- 
viding that  one  found  guilty  of  corrupt 
practices  shall  be  disqualified  to  vote, 
is  not  contrary  to  Const.  U.  S.  Amend. 
14,  with  reference  to  privileges  and  im- 
munities. Ashley  v.  Wait,  116  N.  E. 
961,  228  Mass.  63. 

The  right  to  vote  is  one  which,  under 
both  federal  and  state  Constitntions, 
can  be  bestowed  on  some  and  denied 
to  others,  and  can  be  reasonably  reg- 
ulated by  the  Legislature  with  refer- 
ence to  the  conduct  of  elections.  Mc- 
Kenzie  v.  Boykin  (Miss.)  71  So.  382. 

101.  Regulating  corporat!ons^-^e 
provision  for  taxation  on  premiums  re- 
ceived from  business  done  in  the  state 
by  a  foreign  insurance  company  under 
Rev.  St.  Mo.  1909,  §  7099.  is  not  in  vio- 
lation of  Const.  U.  S.  Amend.  14,  §  1; 
such  corporations  not  being  citiaens. 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Chorn  (Mo.)  201  S.  W.  1122. 

103.  Criminal  prosecutions.— Intro- 
duction of  evidence  obtained  by  unlaw- 
ful search  of  premises  does  not  con- 
travene provision  that  no  state  shall 
abridge  the  privileges  or  immunities 
of  citizens.  Hysler  v.  State  (Ga.)  96 
S,  E.  884. 

Gen.  Laws  Vt  i  2598,  giving  the 
state,  in  criminal  cases,  the  right  to 
review  on  exceptions,  does  not  abridge 
the  privileges  or  immunities  of  United 
States  citizenship,  because  it  offends 
the  double  jeopardy  provision  of  the 
Fifth  Amendment  State  v.  Felch 
(Vt)  105  A.  23. 
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IV.  DUE   PROCESS  OF   LAW 

(A)  In  general 

1 04. -Constitutional  guaranties  In  gen- 
eral.—The  full  faith  and  credit  clause 
of  the  federal  Constitution  and  the 
due  process  clause  are  harmonious,  and 
because  one  may  be  applicable  to  pre- 
vent enforcement  of  a  void  judgment 
affords  no  ground  for  denying  the  effi- 
cacy  of  the  other,  in  order  to  permit 
a  void  judgment  to  be  entered.  Hodg- 
ens  y.  Columbia  Trust  Co.  (Sup.)  173 
N.  Y.  S.  304. 

105.  Definition  of  "due  proceaa  of 
law/'  "law  of  the  land,"  and  equivalent 
terms.— A  state  may  not,  by  prescrib- 
ing what  shall  constitute  uCK  pr<v^8s  of 
law,  subtract  anything  from  the  right 
recognized  and  established  as  due  pro- 
cess in  the  federal  Constitution.  The 
fundamental  requiaites  of  due  process 
of  law  are  notice  and  the  opportuity  to 
be  heard.  King  Tonopah  Mining  Co.  v. 
Lynch  (D.  C.)  232  P.  485. 

Fundamental  idea  in  "due  process  of 
law''  is  that  of  notice  and  hearing,  and 
it  means  that  citizen  must  b^afiEorded 
Botice  of  hearing  before  he  is  condemned, 
and  that  judgment  can  be  rendered  only 
after  trial.  Mott  y.  Georgia  State 
Board  of  Examiners  in  Optometry  (Ga.) 
95  S.  E.  867. 

The  "due  process  of  law"  guaranteed 
by  Fourteenth  Amendment  means  the 
equal  protection  of  the  laws;  that  is, 
security  by  laws  operating  on  all  alike, 
and  not  subjecting  the  individual  to  the 
arbitrary  exercise  of  the  laws  of  the 
government,  unrestrained  by  established 
principles  of  private  right  and  distribu" 
tive  justice.  People  v.  Gordon,  113  N. 
E.  864,  274  lU.  462. 

"Due  process  of  law"  and  the  "law 
of  the  land"  are  synonymous,  and  mean  . 
that  no  citizen  shall  be  deprived  of  his 
life,  liberty,  or  property  without  rea- 
sonable notice  and  opportunity  to  be 
heard  according  to  the  regular  and  es- 
tablished rules  of  procedure.  The  re^ 
quirement  of  due  process  is  not  confined 
to  strictly  court  proceedings,  but  in- 
cludes efforts  to  take  property  of  dti- 
sen  under  power  lodged  by  legislative 
authority  in  some  quasi  judicial  tribu" 
nal,  such  as  a  taxing  board.  Board  of 
Levee  Com'rs  of  Fulton  County  v.  John- 
son, 199  S.  W.  8,  178  Ky.  287. 

Due  process  of  law  is  law  in  the  reg- 
ular course  of  administration  through 
courts  of  justice,  according  to  rules 
and  forms  established  for  protection  of 
private  rights.  In  re  Thomp/son,  102  A. 
303,  116  Me.  473. 

The  words  "due  process  of  law"  shield 
the  citizen's  rights  to  life,  liberty,  and 
property  from  the  exercise  of  arbitrary 
governmental  power,  but  do  not  restrict 
the  state  to  any  particular  mode  of  pro- 
cedure. Law,  regularly  administered 
through  courts  of  justice,  is  due  process^ 
^nd  satisfies  the  constitutional  requisi- 


tion. Le  Clair  v.  White  (Me.)  104  A. 
516. 

Fundamental  requirement  of  "due  pro- 
cess of  law"  is  opportunity  for  hearing 
and  defense,  but  no  fixed  procedure  is 
demanded.  Duane  v.  Merchants*  Legal 
Stamp  Co.  (Mass.)  120  N.  E.  370. 

It  is  not  rule  in  Nevada  that  there 
can  be  no  due  process  of  law  unless 
methods,  means,  and  instrumentalities 
which  were  in  existence  at  time  of  adop- 
tion of  Nevada  Constitution  are  adhered 
to.  Vineyard  Land  &  Stock  Co.  v.  Dis- 
trict Court  of  Fourth  Judicial  Dist.  of 
Nevada,  in  and  for  Elko  County  (Nev.) 
171  P.  166. 

"Due  process  of  law"  is  a  matter  of 
substance  and  not  of  form,  and  consti- 
tutionality of  an  act  is  to  be  determined, 
not  by  what  has  been  done  under  it,  but 
what  may  rightfully  be  done.  People 
ex  rnl.  Berger  v.  Warden  of  the  Work- 
house, 163  N.  Y.  S.  910,  176  App.  Div. 
602. 

"Due  process  of  law"  means  the  en- 
forcement of  right  or  prevention  of 
wrong  before  a  legally  constituted  tri- 
bunal having  jurisdiction  over  the  class 
of  cases  to  which  one  in  que^ion  be- 
longs, with  notice  to  party  on  whose 
property  rights  it  operates  and  an  op- 
portunity to  appear  and  defend.  Wil- 
hite  V.  Cmce  (Okl.)  172  P.  962. 

The  "due  process  of  law"  referred  to 
in  the  Fourteenth  Amendment,  restrain- 
ing state  action,  is  due  process  accord- 
ing to  the  Constitution  and  laws  of  the 
particular  state,  provided  the  fundamen- 
tal principles  of  American  civil  and  po- 
litical institutions  are  not  violated. 
"Due  process  of  law,"  which  is  the  law 
of  the  land,  is  not  immutable,  but  chang- 
es from  time  to  time,  provided  that  ex- 
press constitutional  provisions  and  the 
fundamental  rights  of  life,  liberty,  and 
property  are  not  infringed  or  impaired. 
State  V.  Felch  (Vt.)  105  A.  23. 

109.  Exerelse    of    police    power    In 

OeneraJ.— Police  power,  though  broad, 
cannot  justify  a  law  or  ordinance  con- 
trary to  the  federal  Constitution.  Bu« 
chanan  v.  Warley,  38  S.  Ct.  16,  245  U. 
S.  60,  62  L.  Ed.  149,  L.  R.  A.  1918C, 
210,  Ann.  Cas.  1918A,  1201,  reversing 
judgment  Harris  v.  City  of  Louisville, 
177  S.  W.  472,  165  Ky.  559,  Ann.  Gas. 
1917B,  149. 

Under  Fourteenth  Amendment  fed- 
eral Supreme  Court  cannot  supervise 
state  legislation,  in  the  exercise  of  the 
police  power  beyond  protecting  against 
laws  of  an  arbitrary  character,  having 
no  reasonable  relation  to  the  execution 
of  lawful  purposes.  Jones  v.  City  of 
Portland,  38  S.  Ct.  112,  245  U.  S.  217, 
62  L.  Ed.  252,  L.  R.  A.  1918C,  765, 
Ann.  Cas.  1918E,  660,  affirming  judg- 
ment 93  A.  41,  113  Me.  123. 

The  proper  extent  of  the  exercise  of 
the  police  power  by  a  state  is  deter- 
mined by  iLhe  necessities  of  the  situa- 
tion, within  constitutional  limitationB. 
Cook  V.  Burnquist  (D.  O.)  242  F.  321. 
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The  exercise  of  police  power  is  avail- 
able only  for  purpose  of  promoting  gen- 
eral welfare  of  public,  and  cannot  be 
used  for  private  gain  or  advantage  ex- 
cept so  far  as  such  use  may  also  pro- 
mote public  interest  and  welfare.  Bin- 
ford  V.  Boyd  (Cal.)  174  P.  56. 

A  large  discretion  is  vested  in  the 
Legislature  in  determining,  not  only 
proper  subjects  for  the  exercise  of  the 
police  power,  but  the  method  of  putting 
that  power  in  force  by  statute.  Ex 
parte  Farb  (Cal.)  174  P.  320. 

Const.  U.  S.  Amend.  14  was  not  in* 
tended  to  hamper  or  to  authorize  courts 
to  interfere  with  state's  exercise  of  its 
police  power  to  promote  the  morals  and 
health  and  safety  of  its  citizens.  People 
V.  Casa  Co.  (Cal.  App.)  169  P.  454; 
City  of  Shreveport  v.  Nejin,  73  So.  996, 
140  La.  785;  State  v.  Nejin,  74  So. 
103,  140  La.  793 ;  State  v.  McCormick, 
77  So.  288,  142  La.  580,  L.  K.  A.  1918C, 
262;  American  Coal  Co.  v.  Allegany 
County  Com'rs,  98  A.  143,  128  Md. 
564;  Carson  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Mo.)  184  S.  W.  1039;  Jltch  v. 
State  (Neb.)  167  N.  W.  417;  Moyers  v. 
City  of  Memphis  (Tenn.)  186  S.  W.  105. 

Legislation  should  be  adapted  under 
police  power  to  meet  existing  condi- 
tions, as  evils  are  to  be  met  as  they 
arise,  and  according  to  manner  in  which 
they  arise.  People  v.  Stokes,  118  N.  E. 
87,  281  111.  159. 

In  exercise  of  police  power  of  state,  it 
is  for  Legislature  to  determine  when 
conditions  exist  calling  for  exercise  of 
power,  and,  when  Legislature  has  acted, 
presumption  is  that  act  is  valid  exer- 
cise. In  case  of  doubt,  every  intend- 
ment is  to  be  taken  in  favor  of  validity 
of  act  of  Legislature.    Id. 

An  act  depriving  a  citizen  of  his  lib- 
erty or  property  rights  cannot  be  sus- 
tained under  police  power  unless  the 
public  health,  comfort,  safety,  or  wel- 
fare authorizes  the  enactment.  Cath- 
olic Bishop,  of  Chicago  v.  Village  of 
Palos  Park  (lU.)  121  N.  E.  561. 

Under  the  provision  of  Const.  U.  S. 
Amend.  14,  that  no  person  shall  be  de- 
prived of  property  without  due  process 
of  law,  notice  and  hearing  of  a  judicial 
nature  are  not  essential  to  the  exercise 
of  police  power  by  the  state.  Harmon  v. 
BoUey  (Ind.)  120  N.  E.  33. 

All  uses  of  property  injurious  to  the 
public  health,  comfort,  safety,  and  wel- 
fare may  be  prohibited  under  the  sover- 
eign power  of  the  state,  but  an  owner 
of  property  has  the  right  to  make  any 
use  of  it  which  does  not  invade  or 
threaten  the  public  health,  welfare,  etc. 
Byrne  v.  Maryland  Realty  Co.,  98  A. 
547,  129  Md.  202,  L.  R.  A.  1917A,  1216. 

Legislature  may  make  separate  and 
different  provisions  for  distinct  classes 
and  areas ;  this  not  conflicting  with  con- 
stitutional right  to  due  process  of  law 
if  regulations  operate  equally  and  lim- 
itations are   not  clearly   unreasonable. 
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State  V.  Shapiro,  101  A.  703,  131  Md. 
168. 

Law  or  ordinance  properly  within 
police  power  is  not  objectionable  be 
ckuse  enforcement  may  incidentaUy  in- 
jure or  destroy  profitable  business.  £. 
Fougera  &  Co.  v.  City  of  New  York, 
166  N.  Y.  S.  248,  178  App.  Div.  824. 

Police  power  of  state  must  be  so  ex- 
ercised that  statutes  enacted  thereun- 
der have  some  reasonable  connection 
with  public  welfare,  and  apply  without 
discrimination  to  all  persons  compre< 
hended  in  subject-matter  of  act.  Brown 
V.  Bunselmeyer  (Sup.)  167  N.  Y.  S.  993, 
101  Misc.  Rep.  625. 

A  vested  interest  cannot,  because  of 
conditions  once  obtaining,  be  asserted 
against  proper  exercise  of  police  power. 
North  Carolina  State  Board  of  Health 
V.  Commissioners  of  Town  of  Louisburg 
(N.  C.)  91  S.  E.  1019. 

What  is  and  what  is  not  due  process 
of  law  depends  on  the  circumstances, 
and  often  has  no  application  to  the  exe^ 
cise  of  police  power.  The  state  may  in- 
terfere with  private  industry  whencTcr 
the  public  welfare  demands,  and  a  large 
measure  of  discretion  is  necessarily 
vested  in  the  Legislature  to  determine, 
not  only  what  the  interests  of  the  pub- 
lic require,  but  what  measures  are  nec- 
essary for  their  protection.  Neer  ▼. 
State  Live  Stock  Sanitary  Board  (N. 
D.)  168  N.  W.  601. 

Police  power  is  not  limited  to  regula- 
tions for  the  preservation  of  good  order 
or  public  health,  but  the  prevention  of 
fraud  and  unfair  competition  is  within 
its  powers.  Cofman  v.  Ousterbous  (N. 
D.)  168  N.  W.  826. 

"Police  power**,  is  the  power  to  impose 
restrictions  upon  the  personal  or  prop- 
erty rights  of  private  persons.  Cleve- 
land Telephone  0>.  v.  City  of  Clevdand 
(Ohio)  121  N.  B.  701. 

Police  power  is  not  restricted  to  pnb- 
lic  peace,  health,  and  safety,  bot  covers 
the  general  welfare  of  the  people.  City 
of  Portland  v.  Public  Service  Commis-^ 
sion  of  Oregon  (Or.)  173  P.  1178. 

The  use  of  all  property  is  subject  to 
the  general  police  power  of  the  state, 
to  be  exercised  either  directly  or  through 
subordinate  agencies  to  whom  the  state 
may  intrust  the  exercise  of  that  pre- 
rogative. Town  of  Gaston  v.  Thomp- 
son (Or.)  174  P.  717. 

In  determining  validity  of  statute  en- 
acted under  i>olice  power,  the  question 
is  whether  the  regulation  subservw  a 
reasonable  public  purpose;  regulations 
tending  to  promote  such  object  being 
within  the  clear  power  of  state.  Com- 
monwealth V.  Wormser,  103  A  500,  260 
Pa.  44,  affirming  judgment  67  Pa-  Su- 
per. Ct.  444. 

Exercise  of  police  power,  reasonable 
in  itself,  is  not  an  unconstitutional  in- 
terference with  vested  rights,  merely 
because  it  causes  more  or  less  expense 
and  inconvenience  to  property  owners. 
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Bwyer  y.  Chicago  &  N.  W.  Ry.  Co.  (S. 
D.)  166  N.  W.  237. 

Legislature  may,  in  exercise  of  police 
power  of  state,  enforce  limitations  as 
to  use  and  enjoyment  of  private  proper- 
ty by  any  reasonable  and  appropriate 
method.  Stockwcll  ▼.  State  (Tex.  Ciy. 
App.)  203  S.  W.  109. 

When  Legislature,  in  exercise  of  po- 
lice power  of  state,  intei^eres  with  nse 
and  enjoyment  of  private  property,  all 
that  is  necessary  to  make  interference 
valid  is  that  it  be  justified  by  established 
rules  applicable  to  special  case.  Stock- 
well  V.  State  (Tex.  Civ.  App.)  203  S.  W. 
109. 

The  "police  power"  of  the  state  is  the 
power  to  enact  laws  for  the  promotion 
of  the  public  health,  safety,  morals, 
peace,  order,  and  welfare  and  is  noth- 
ing more  nor  less  than  the  power  of 
government  inherent  in  every  sovereign- 
ty. Ex  parte  White  (Tex.  Cr.  App.) 
198  S.  W.  583. 

If  a  legislative  enactment  is  reason- 
ably adapted  to  the  attainment  of  pro- 
moting public  health,  safety,  morals, 
peace,  or  welfare,  it  is  within  the  legit- 
imate scope  of  the  police  power  and 
does  not  infringe  any  provision  of  the 
Constitution  of  the  United  States.    Id. 

If  legislation  enacted  in  the  assumed 
exercise  of  the  police  power  is  not  a 
legitimate  exercise  thereof  it  is  prohib- 
ited by  Const  U.  8.  Amend.  14,  guaran- 
teeing due  process  of  law.    Id. 

Power  of  the  Legislature  to  determine 
what  shall  be  public  policy  is  limited 
by  federal  Constitution.  Tribune  Re- 
porter Printing  Co.  v.  Homer  (Utah) 
169  P.  170. 

"Police  power**  of  state  not  only  em- 
braces regulations  designed  to  promote 
public  convenience  and  general  pros- 
perity, but  also  those  designed  to  pro- 
mote public  health,  morals,  or  safety. 
Strawberry  Hill  Land  Corporation  T. 
Starbuck  (Va*)  97  S.  E.  362. 

1 10.  Control  over  governmental 
agencies  In  general.— Act  La.  No.  150  of 
1916,  providing  for  liquidation  of  af- 
fairs of  academy  incorporated  under 
Act  No.  153  of  1845,  and  directing  pro- 
ceeds of  property  to  be  turned  over 
to  school  directors  of  the  parish,  held 
not  to  deny  due  process  of  law.  Cox 
V.  Gretna  Academy,  76  So.  177,  141 
La.  1001. 

IM.  Deprivation  of  life,  liberty  or 
property  In  generals-Inalienable  rights 
under  Constitution  of  acquiring,  pos- 
sessing, and  protecting  property  is 
subject  to  implied  limitation  that  hu- 
man rights  and  obligations  are  recipro- 
cal, and  that  by  due  course  of  law 
private  rights  yield  to  public  welfare. 
Cason  V.  Florida  Power  Co.  (Pla.)  76 
So.  535. 

"Liberty,"   as   used  in   Const.   U.   S. 
Amend.    14,    means    not    only    citizen's 
right   to   be    free   from'  mere   physical' 
restraint,    but    embraces    right    lo    be 
free  in  enjoyment  of  all  his  faculties; 


to  live  and  work  where  he  will;  to 
earn  his  livelihood  by  any  lawful  call- 
ing; and  to  enter  into  all  contracts 
proper,  necessary,  and  essential  to 
such  rights.  Hyatt  v.  Blackwell  Lum- 
ber Co.  (Idaho)  173  P.  1083. 

A  state  law  which  would  have  the 
effect  by  its  enforcement  of  depriving 
a  citizen  of  his  property  without  due 
process  of  law  is  Toid.  Wright  v. 
House  (Ind.)  121  N.  E.  433. 

A  '"vested  right"  is  absolute,  con»- 
plete,  and  unconditional  in  itself. 
State  ex  rel.  Wayne  County  v.  Hack- 
mann,  199  S.  W.  990,  272  Mo.  600. 

Personal  liberty  is  the  privilege  of 
independence  of  will  of  the  individual, 
within  necessary  limitations  incident  to 
social  existence.  People  v.  Goldberger 
(Sp.  Sess.)  163  N.  Y.  S.  66^. 

A  citizen  has  no  vested  rights  in 
statutory  privileges.  Peters  v.  City 
of  San  Antonio  (^ex.  Civ.  App.)  195 
S.  W.  989, 

112.  Deprivation  of  personal  righto 
In  gen erald— Notwithstanding  Rev.  St 
Mo.  1909,  §i  9371,  9572,  authorizing 
cities  of  fourth  class  to  enact  ordinan- 
ces not  repugnant  to  Constitution  and 
laws  and  to  suppress  public  indecencies, 
an  ordinance,  declaring  the  association 
of  two  or  more  persons  of  opposite 
sex  upon  streets,  one  of  them  being  a 
person  of  ill  repute,  to  be  a  misde- 
meanor, was  unreasonable  and  void  as 
infring^g  the  rights  of  personal  lib- 
erty. City  of  Lancaster  v.  Reed  (Mo. 
App.)  207  S.  W.  868, 

The  enjoining  of  civic  duty  is  not  an 
infringement  of  individual  rights.  Peo- 
ple V.  Goldberger  (Sp.  Sess.)  163  N. 
Y.  S.  663. 

1 13.  Property  and  rights  therein  pro- 
tected—in general^-The  "property" 
protected  by  Const  U,  S.  Amend.  14, 
includes  not  only  the  thing  owned,  but 
the  right  to  acquire,  use,  and  dispose 
of  it.  Buchanan  v.  Warley,  38  S.  Ct 
16,  245  U.  S,  60,  62  L.  Ed.  149,  L. 
R,  A.  1918C,  210,  Ann.  Cas.  1918A, 
1201,  reversing  judgment  Harris  v. 
City  of  Louisville,  177  S.  W.  472,  165 
^.  559,  Ann.  Cas.  191 7B,  149. 

Where  a  rule  of  property  has  grown 
up  on  principle  of  stare  decisis,  it  may 
be  abrogated,  as  it  is  not  a  vested 
right  Gray  v.  Reclamation  Dist  No. 
1500  (Cal.)  163  P.  1024;  Proper  v. 
Same,  Id.  1037. 

The  right  to  work  is  property  of 
which  one  cannot  be  deprived  by  sim- 
ple mandate  of  the  Legislature,  but  it 
is  protected  by  Const.  U.  S.  Amend.  14, 
and  by  numerous  guarantees  of  the 
state  Constitution  and  the  mere  fact 
that  it  is  also  a  part  of  the  liberty  of 
the  citizen  does  not  affect  its  char- 
acter as  property.  Bogni  v.  Perotti, 
112  N.  E.  853,  224  Mass.  152. 

St  Mass.  1914,  c.  778,  declaring  that 
the  right  to  work  shall  no  longer  be 
a  property  right,  is  beyond  the  power 
of   the   Legislature   to   enact,   since   it 
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depriyes  the  laborer  of  property  with- 
out due  process  of  law.    Id. 

An  easement  is  property  within  the 
constitutional  provision,  declaring  that 
no  person  shall  be  deprived  of  his 
property  without  due  process.  Thomp- 
son V.  Andrews  (S.  D.)  165  N.  W.  9. 

A  father  has  no  property  right  in  a 
child,  and  a  claim  that  he  was  deprived 
of  his  property  without  due  process  of 
law  and  without  compensation,  in  that 
by  losing  its  custody  in  divorce  pro- 
ceedings where  he  was  not  personally 
served  with  process  he  was  deprived 
of  it  services  cannot  be  considered. 
Kenner  v.  Kenner,  202  S.^W.  723,  139 
Tenn.  700,  denying  rehearing  201  S. 
W.  779,  139  Tenn.  211. 

Laws  Wash.  1917,  c.  115,  as  to  dis- 
barment  of  attorneys,  does  not  take 
private  property  or  property  right 
without  due  process  of  law.  In  re 
Bruen   (Wash.)   172   P.   1152. 

''/■  Public   office   or   employ. 

raent^Acts  Ala.  1915,  p.  770,  provid- 
ing for  the  abandonment  of  the  com- 
mission form  of  government  in  cities. 
If  so  voted  at  an  election,  thereby 
abolishing  the  commissioners'  offices, 
held  within  the  legislative  power;  the 
officers  having  no  vested  right  in  the 
offices.     State  v.  Lanier  (Ala.)  72  So. 

Neither  office  of  county  soUdtor,  nor 

rights,    duties,    or    powers    pertaining 

thereto,  are  property  rights  secured  to 

incumbent   by   Constitution.      State   y. 

I  Black  (Ala.)  74  So.  387. 

The  provisions  of  the  Commission 
a  orm  of  Government  Act  giving  a  city 
council  jurisdiction  to  hear  and  deter- 
mine contested  electioqs  of  its  own 
members  do  not  deprive  a  contestant 
of  his  rights  without  due  process  of 
law,    since    an    officer    has    no    vested 

^^}^\}^  ^^  ^®^^-  Bowen  v.  RusseU, 
111  N.  E.  978,  272  111.  313;  Lyons  v! 
Becker,  111  N.  E.  980,  272  lU.  333. 

The  right  to  hold  an  elective  public 
office  is  not  a  property  right,  within 
Cx)nst.  U.  S.  Amend.  14,  with  reference 
to  depriving  one  of  property  without 
due  process  of  law..  Ashley  v.  Wait. 
116  N.  E.  961,  228  Mass.  63. 

The  New  York  CivU  Service  Law 
poes  not  create  vested  rights  preserv- 
ed by  the  Constitution  against  legisla- 
tive interference,  in  those  who  obtain 
positions  under  it.  People  ex  rel.  Per- 
rine  v.  Connolly,  112  N.  E.  579,  217 
N.  Y.  570,  affirming  order  (Sup.)  154 
N.  Y.  S.  1139,  170  App.  Div.  917,  and 
reargument  and  motion  to  amend  re- 
mittitur denied  113  N.  E.  1065.  218 
N.  Y.  710. 

While  rights  which  have  vested  un- 
der and  by  virtue  of  a  statute  cannot 
be  disturbed  by  a  subsequent  statute, 
the  right  to  teach  in  the  public  schools 
is  not  vested  and  is  always  subject 
to  regulation  by  the  Legislature.  Stet- 
son V.  Board  of  Education  of  City  of 
New  York,  112  N.  E.  1045,  218  N.  Y. 
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301,  affirming  judgment  150  N.  T.  S. 
847,  165  App.  Div.  476. 

Act  Tenn.  Jan.  30,  1911  (Pri?.  Laws 
1911,  c.  10),  amending  charter  of  (^t- 
tanooga,  though  abolishing  dty  offi- 
ces, held  not  violative  of  Const  U.  S. 
art  14,  §  1.  Van  Dyke  v.  Thompson, 
189  S.  W.  62,  136  Tenn.  136. 

Pub.  Act»  Tenn.  1915,  cc.  3  and  20, 
repealing  Acts  of  1897,  c.  125,  held 
not  violative  of  Const.  U.  S.  amend.  14, 
§  1,  as  legislating  out* of  office  chap- 
lain for  penitentiary  appointed  nnder 
Acts  Tenn.  1897,  c  125.  §§  5  and  6. 
State  V.  Morris,  189  S.  W.  67,  136 
Tenn.  157. 

1(5.  Occupation   or  empioymeit-li 

flenerai.— An  individual  has  the  unre- 
stricted rig^t  to  pursue  any  trade  or 
occupation   which   is   not  injurioua  to 
the    public,    and    the    exercise  of  the 
police  power  to  regulate  any  trade  or 
calling    can   be   justified    only   on  the 
ground    of    necessity    for    the   public 
health,    safety,    welfare,    or .  comfort 
But  Laws  HI.  1909,  p.  98,  requiring  a 
three-years  apprenticeship  of  every  ap- 
plicant for  a  certificate  of  registration 
to    follow    the    business    of   barbering, 
and  knowledge  sufficient  to  avoid  the 
spreading   of   face   and   skin   diseases, 
held    not    an   unreasonable   restriction 
upon  the  right  to  engage  in  the  trade. 
People  V.  Logan,  119  N.  E.  913,  284 
Dl.  83. 

^  Right  to  follow  any  innocent  occupa- 
tion without  hindrance  is  inalienable 
right,  secured  by  liberty,  property,  and 
happiness  clauses  of  national  and  state 
Constitutions.  State  v.  City  of  Sheri- 
dan (Wyo.)  170  P.  1. 

116.  —  Regulation  of  employineit 
of  labor  In  general.— St.  Cal.  1917,  c 
172,  making  it  a  misdemeanor  for  an 
employer  to  require  his  employ^  to  pay 
over  to  him  tips  or  gratuities  received 
as  a  condition  of  the  employment,  is 
void  as  denying  due  process.  Ex  parte 
Farb    (Cal.)   174  P.  320. 

1 17. Labor  unions,  strikes,  stc-- 

Right  to.  make  nonm  ember  ship  in  unio^ 
condition  of  employment  held  a  consti- 
tutional right  which  canot  be  taken 
away  even  by  legislation  unless  through 
some  proper  exercise  of  the  paramount 
police  power.  Hitchman  Coal  &  Coke 
Co.  V.  MitcheU,  38  S.  Ct  65,  245  U-  S. 
229,  62  L.  Ed.  260,  L.  R.  A.  1918C,  497, 
Ann.  Cas.  1918B,  401.  reversing  decree 
Mitchell  V.  Hitchman  Coal  &  Coke  Co., 
214  F.  685,  131  C.  C.  A.  425,  which 
reversed  decree  Hitchman  Coal  &  Coke 
Co.  V.  Mitchell  (D.  C.)  202  F.  512. 
Mandate  stayed  38  S.  Ct.  190. 

Municipal  ordinance  held  invalid  as 
invasion  of  personal  liberty  in  depriV" 
ing  workmen  of  their  right  to  strike  en 
masse,  though  it  might  be  valid  as  re- 
garding picketing.  Hall  v.  Johnson 
(Or.)  169  P.  515. 

1 19. Chlldren^Freedom  of  co^' 

tract,  see  note  125,  post. 
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Act  Pa.  May  13,  1915  (P.  L.  286), 
regulatiiig  the  employment  of  minors  is 
constitutional,  and  does  not  deny  due 
process  of  law^  Commonwealth  v. 
Wormser,  67  Pa.  Saper.  Ct.  444,  judg- 
ment affirmed  103  A.  500.  260  Pa.  44. 

120. Health  and  safety  of  em- 
ployes in  ieneral.^Labor  Law  N.  Y. 
f  79b,  as  added  by  Laws  N.  Y.  1913,  c. 
461,  prescribing  regulations  in  factories 
for  protection  of  life  from  fire,  does 
not  work  destruction  of  vested  prop- 
erty rights.  Cockcroft  v.  Biitchell 
(Sup.)  167  N.  T.  S.  6,  101  Misc.  Bep. 
211. 

1201/2-  — ~  Compensation    for  fnju- 

rieSi^— Impairing   freedom   of   contract, 
see  note  125,  post. 

The  Workmen's  Compensation  Act  is 
not  unconstitutional.  Johnson  v.  Ken- 
necott  Copper  Corporation,  5  Alaska, 
571;  Marshall  Field  &  Co.  y.  Indus- 
trial Commission  of  Illinois  (HI.)  120 
N.  E.  773;  Duart  v.  Simmons  (Mass.) 
121  N.  E.  10. 

121.  —  Hours  of  iabor.^Proyisions 
of  Laws  Or.  1913,  c.  102,  §  2,  regu- 
lating hours  of  service,  is  consistent 
with  due  process  of  law.  Bunting  v. 
State  of  Oregon,  87  S.  Ct.  435,  243  U. 
S.  426,  61  L.  Ed.  830,  affirming  judg- 
ment State  V.  Bunting,  139  P.  731,  71 
Or.  259,  Ann.  Cas.  1916C,  1003. 

To  hold  a  railroad  company  liable 
under  Hours  of  Service  Act  March  4, 
1907  (Comp.  St.  1916,  §  8617)  where 
a  telegraph  operator,  in  violation  of  its 
rules,  remained  on  duty  more  than  nine 
hours,  does  not  deny  due  process  of 
law,  contrary  to  Const.  U.  S.  Amends. 
5,  14.  Oregon  Short  Line  R.  Co.  v.  U. 
S.,  234  F.  584,  148  C.  C.  A.  350,  af- 
firming judgment  United  States  v.  Ore- 
gon Short  Line  R.  Co.  (D.  C.)  228  F. 
561. 

Sections  3  and  5,  Act  Pa.  July  25, 
1913  (P.  L.  1025,  1026),  relating  to 
hours  of  labor  and  night  work  of  fe- 
males, do  not  violate  the  fourteenth 
amendment.  Commonwealth  v.  Mecca 
Co-operative  Co.,  60  Pa.  Super.  Ct.  314. 

122.  —  Wages  and  payment  there- 
of .—Freedom  of  contract,  see  note  125, 
post. 

St.  Cal.  1911,  p.  1268,  as  amended 
by  St.  1915,  p.  299,  providing  that, 
whenever  an  employer  discharges  an 
employ^,  wages  duo  and  unpaid  shall 
become  payable  immediately,  etc.,  im- 
posing a  penalty  recoverable  by  the 
employe,  does  not  deny  due  process  of 
law.  Moore  v.  Indian  Spring  Channel 
Gold  IVIining  Co.  (Cal.  App.)  174  P. 
378. 

St.  Mass.  1912,  c.  706,  as  amended 
by  St.  1913,  cc.  330,  673,  and  St.  1914, 
c  ^68,  establishing  the  minimum  wage 
commission,  is  not  violative  of  Const. 
U.  S.  Amend.  14.  Holcombe  v.  Cream- 
er (Mass.)   120  N.  E.  354. 

Laws  Minn.  1913,  c.  547  (Gen.  St 
Minn.  1913,  §§  3904-3923),  establishing 


a  minimum  wage  commission  and  pro- 
viding for  the  determination  and  es- 
tablishment of  minimum  wages  for 
women  and  minors,  is  a  valid  exercise 
of  the  state's  police  power  under  the 
Fourteenth  Amendment.  Williams  v. 
Evans  (Minn.)  165  N.  W.  495,  rehear- 
ing denied"  166  N.  W.  604. 

124.  — —  Discharge  of  employes.— 
Rev.  St  Mo.  1909,  f  3020,  providmg 
for  letter  of  dismissal  to  employes 
quitting  service  of  corporation,  is  not 
violative  of  due  process  of  law.  Cheek 
V.  Prudential  Ins.  Co.  of  America 
(Mo.)  192  S.  W.  387. 

125.  Deprivation  of  liberty  to  oon- 
tract.— Laws  Fla.  1913,  c.  6421,  §  35, 
imposing  license  fee  on  merchants  of- 
fering coupons,  etc.,  redeemable  in  pre- 
miums, which  may  be  prohibitive,  does 
not  infringe  liberty  to  contract  contrary 
to  Const.  U.  S.  Amend.  14.  Rast  v. 
Van  Deman  &  Lewis  Co.,  36  S.  Ct 
370,  reversing  order  Van  Deman  & 
Lewis  Co.  V.  Ra8t-(D.  C.)  214  F.  827, 
240  U.  S.  342,  60  L  Ed.  679 ;  Pitney 
V.  State  of  Washington,  36  S.  Ct  385, 
240  U.  S.  387,  60  L.  Ed.  703. 

The  New  York  Workmen's  Compensa- 
tion Act,  providing  for  compulsory  com- 
pensation without  regard  to  fault,  ex- 
cept willful  act  of  employ^  to  produce 
injury,  or  his  intoxication,  and  gradu- 
ating the  compensation  according  to 
earning  power  of  dependency  of  sur- 
vivors, held  not  to  violate  the  Const 
Amend.  14,  as  unwarrantably  limit- 
iug  freedom  of  contract.  New  York 
Cent.  R.  Co.  v.  White,  37  S.  Ct  247, 
243  U.  S.  188,  61  L.  Ed.  667,  Lu  R.  A. 
1917D,  1,  affirming  judgments  White 
V.  New  York  Cent  &  H.  R.  R.  Co.,  152 
N.  Y.  S.  1149,  169  App.  Div.  903,  and 
110  N.  E.  1051,  216  N.  Y.  663. 

Laws  Ark.  1915,  p.  781,  establishing 
minimum  wage  for  females,  does  not 
violate  U.  S.  Const.  Amend.  14,  by  in- 
terfering with  right 'of  contract  of  em- 
ployer and  employes,  but  is  valid  exer- 
cise of  state's  police  power.  State  v. 
Crowe  (Ark.)  197  S.  W.  4. 

The  right  to  make  contracts  is  subject 
to  reasonable  regulation  designed  to 
promote  the  general  convenience,  pros- 
perity, and  welfare.  Ex  parte  Balles- 
tra  (Cal.)  161  P.  120. 

The  constitutional  guaranties  of  lib- 
erty include  the  privilege  of  every  citi- 
zen to  select  those  tradesmen  he  de- 
sires to  patronize,  and  equity  cannot 
take  away  this  right  either  directly  or 
indirectly,  without  due  process  of  law. 
New  Method  Laundry  Co.  v.  MacCann 
(Cal.)  161  P.  990. 

Code  Civ.  Proc.  Cal.  i  1183,  provid- 
ing for  limiting  recovery  under  me- 
chanics' liens  to  amount  due  from  owner 
and  rendering  judgment  for  difference 
against  contractor  and  sureties,  held 
not  to  impair  right  of  contract.  Haz- 
ard, Gould  &  Co.  T.  Rosenberg  (Cal.) 
170  P.  612. 
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Right  of  contract  is  subject  to  such 
reasoDable  police  power  as  Legislature 
may  enact  to  promote  public  good.  A 
statute  invoking  police  power  in  re- 
straint of  freedom  of  contract  will  be 
construed  to  effect  only  such  change  in 
the  right  of  contract  as  is  necessarily 
implied  from  language  of  the  statute 
and  which  is  reasonably  calculated  to 
secure  the  legitimate  objects  for  which 
the  police  power  is  exercised.  Binford 
V.  Boyd  (Cal.)  174  P.  56. 

Code  Civ.  Proc.  Cal.  §  1183,  provid- 
ing that  no  modification  of  building  con- 
tract between  owner  and  contractor 
shall  relieve  any  surety  on  bond,  is  not 
unconstitutional,  in  that  it  is  impossi- 
ble for  the  owner,  contractor,  and  sure- 
ty to  enter  into  a  contract,  the  obliga- 
tion of  which  is  definitely  established 
in  advance.  Hubbard  v.  Jurian  (Cal. 
App.)  170  P.  1093. 

Laws  Idaho  1913,  c.  185,  §  15,  im- 
posing a  tax  and  recording  fee  on  fire 
insurance  companies  not  authorized  to 
do  business  in  state  and  which  writes 
policies  therein,  when  applied  to  con- 
tracts made  and  to  be  performed  with- 
out the  state,  covering  property  within 
state,  violates  Const.  U.  S.  Amend.  14, 
as  depriving  of  liberty  of  contract  with- 
out due  process  of  law.  Hyatt  v.  Black- 
well  Lumber  Co.  (Idaho)  173  P.  1083. 

Illinois  Workmen's  Compensation  Act 
1913  held  not,  as  to  employers  engaged 
in  extrahazardous  occupation,  to  im- 
pair freedom  of  contract.  Chicago  Rys. 
Co.  V.  Industrial  Board  of  Illinois,  114 
>N.  E.  634,  276  111.  112. 

In  view  of  Code  Supp.  Iowa  1913,  I 
3093,  allowing  owners  of  property  sub- 
ject to  subcontractors'  liens  to  with- 
hold payment  from  the  principal  con- 
tractor for  30  days  after  completion  of 
work,  with  certain  exceptions,  the  pro- 
vision for  filing  lien  by  subcontractors 
does  not  unconstitutionally  deny  free- 
dom to  contract  <St  as  imposing  double 
liability,  although  the  owner's  contract 
may  provide  for  payment  only  upon 
completion  of  the  work.  Aalfs  Wall 
Paper  &  Paint  Co.  v.  Bowker  (Iowa) 
162  N.  W.  33. 

Ordinance  allowing  property  owner 
opportunity  to  furnish  own  material 
and  to  connect  his  premises  with  public 
sewerage  system,  and  on  default  au- 
thorizing municipality  to  contract  there- 
for at  owner's  expense,  does  not  deprive 
owner  of  his  liberty  of  contract.  Fris- 
toe  V.  City  of  Crowley  (La.)  76  So.  812. 
St.  Mass.  1914,  c.  464,  making  casual- 
ty insurers  Kable,  though  insured  has 
not  satisfied  final  judgment  against  him 
and  allowing  injured  persons  to  reach 
insurance  money  and  have  it  applied  on 
judgment,  held  not  invalid  as  destroy* 
ing  freedom  of  contract.  Lorando  v. 
Gethro,  117  N.  E.  185.  228  Mass.  181. 

Const.  U.  S.  Amend.  14,  guarantees 
liberty  of  contract,  subject  to  regula- 
tion under  police  power  of  state.    Wil- 
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liams  V.  Evans  (Minn.)  165  N.  W.  4d5, 
rehearing  denied  166  N.  W.  504. 

Right  to  make  contracts  pertaining 
to  business  is  guaranteed  by  law  of 
land,  particularly  Fourteenth  Amend- 
ment to  federal  Constitution.  Jones  t. 
Mississippi  Farms  Ck>.  (Miss.)  76  So. 
880. 

As  a  state  cannot,  under  Const  U.  S. 
Amend.  14,  forbid  a  citizen  from  ente^ 
ing    into    contract    without    its  limits 
while  remaining  within,  Rev.  St  Mo. 
1899,  i  7897,  which  is  a  nonforfeiture 
statute,  held  not  to  apply  to  loan  agree- 
ment between  a  Missouri  policy  holder 
and  a  New  York  company  licensed  to 
do  business  in  the  state,  where  it  was 
expressly  stip'ulated  that  the  New  York 
law  should  govern.    New  York  Life  Ins. 
Co.  V.  Dodge,  38  S.  Ct.  337,  246  U.  S. 
357,  62  L.  Ed.  772,  reversing  judgment 
Dodge  V.  New  York  Life  Ins.  Co.  (Mo. 
App.)  189  S.  W.  609. 

Penal  Law  N.  Y.  i  439,  prohibiting 
persons  from  offering,  or  agents  or  aerr- 
ants  from  accepting,  commissionB  on 
purchases  made  by  them  for  the  princi- 
pal or  master,  is  not  unconstitutional, 
as  curtailing  the  right  of  such  agents 
to  contract.  People  v.  Davis  (Sp.  Sess.) 
160  N.  Y.  S.  769,  33  N.  Y.  Cr.  B.  460. 

Liberty  of  contract  is  not  an  absolnte 
and  unlimited,  right,  but  on  contrary,  it 
is  always  subservient  to  public  welfare. 
Pittsburgh,  C,  C.  A  St  L.  Ry.  Co.  t. 
Kinney  (Ohio)  115  N.  E.  505,  L.  E.  A. 
1917D.  641. 

Ohio  Chattel  Loan  Law,  regulating 
loans  on  mortgage  security,  the  rate  of 
interest,  etc.,  is  not  invalid  as  a  denial 
of  the  liberty  of  contract  without  doe 
process  of  law.  Wessell  v.  Timberlake, 
(Ohio)  116  N.  E.  43. 

Act  Okl.  April  1,  1915  (Laws  1915,  c. 
186),  providing  for  weighing  of  cotton 
at  cotton  compresses  and  prescribing  a 
penalty  for  refusal,  is  invalid  as  deny- 
ing right  of  individuals  to  legitimately 
contract  as  to  weighing  of  cotton. 
Lockhart  v.  Anderson  (Okl.)  162  P.  946. 
Workmen's  Compensation  Act  Pa.  »rt. 
2,  §  204,  invalidating  release  before  in- 
jury, except  as  defined  in  article  3i  ifl 
not  unreasonable  interference  with  right 
to  contract.  Anderson  v.  Carnegie  Steel 
Co.,  99  A.  215,  255  Pa.  33. 

Act  Pa.  May  13, 1915  (P.  L.  286),  reg- 
ulating employment  of  minors  and  pi^ 
viding  that  no  minor  shall  be  emp^^^y^ 
to  work  in  any  establishment  unless  em- 
ployment certificate  has  been  issued  w 
provided  by  act,  is  not  incompatible 
with  employer's  personal  rights  of  <^^' 
tract.  Commonwealth  v.  Wormser,  Iw 
A.  500,  260  Pa.  44,  affirming  judgment 
67  Pa.  Super.  Ct.  444. 

An  illegal  contract  is  void  ab  in'^®' 
and  thereafter  the  denial  of  the  right  ^° 
enforce  it  does  not  work  a  deprivatioD 
of  property  without  due  process  of  1*^' 
though  the  contract  was  between  ci^' 
sens  of  different  states.  Gwathm^y  ^' 
BurgisB  (S.  C.)  88  S.  E.  816. 
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Liberty  of  contract  and  right  of  prop- 
erty are  not  absolute  and  universal,  in 
spite  of  the  Fifth  or  Fourteenth  Amend- 
ment to  the  United  States  Constitu- 
tion, and  it  is  within  the  power  of  the 
government  to  restrain  some  individuals 
from  all  contracts,  as  well  as  all  indi- 
vidual9  from  some  contracts.  Moyers 
V.  City  of  Memphis  (Tenn.)  186  S.  W. 
105. 

The  tax  imposed  by  Pub.  Acts  1917,  c. 
70,  on  the  business  of  emigrant  agents, 
does  not  interfere  with  freedom  of  con- 
tract. McMillan  v.  City  of  Knoxville, 
202  S.  W.  66,  139  Tenn.  319. 

Acts  Tex.  33d  Leg.  c.  105  (Vernon's 
Sayles'  Ann.  Civ.  St  Tex.  1914,  arts. 
4874a,  4874b),  as  to  technical  breach  of 
a  fire  insurance  i/oucy  upon  personalty, 
does  not  violate  the  Constitution  of  Tex- 
as and  of  the  United  States  by  depriv- 
ing an  insurance  company  of  the  right 
of  contract,  ^tna  Ins.  Co.  v.  Waco 
Co.  (Tex.  Civ.  App.)  189  S.  W.  315. 

The  Legislature  may  provide  in  re- 
gard to  the  validity,  effect,  and  conse- 
quences of  contracts  within  constitu- 
tional limits  and  may  provide  that  cer- 
tain liabilities  shall  follow  from  making 
or  entering  into  certain  kinds  of  con- 
.  tracts.  American  Indemnity  Co.  v. 
Burrows  Hardware  Co.  (Tex.  Civ. 
App.)  191  S.  W.  574. 

The  Bulk  Sales  Law  held  not  invalid 
as  an  unlawful  restraint  on  the  freedom 
of  contract.  Marlow  v.  Ringer  (W.  Va.) 
91  S.  E.  386,  L.  R.  A.  1917D,  619; 
Klein  v.  Maravelas,  114  N.  E.  809,  219 
N.  Y.  383,  reversing  order  (Sup.)  159  N. 
Y.  S.  1122;  Gazett  v.  lola  Co-op.  Mer- 
cantUe  Co.,  160  N*.  W.  170,  164  Wis. 
406. 

Ordinance  of  city  attempting  to  regu- 
late business  of  cement  contractor  held 
void  as  interfering  with  property  own- 
ers* free  right  to  contract  with  whom 
they  would  to  construct  or  repair  side- 
walks. State  V.  City  of  Sheridan 
(Wyo.)  170  P.  1. 

133.  Creation,  abolition,  alteration, 
and  regulation  of  municipalities  in  gen- 
eral.—The  removal  by  the  South  Caro- 
lina Dispensary  Commission  under  Act 
S.  C.  Feb.  23,  1910,  of  funds  in  the 
hands  of  county  dispensaries  due  to  a 
corporation  indebted  to  the  state,  does 
not  deny  the  corporation  due  process  of 
law,  though  the  state  has  not  consented 
to  be  sued.  Carolina  Glass  Co.  v.  State 
of  South  Carolina,  36  S.  Ct.  293,  240  U. 
S.  305,  60  L.  Ed.  658,  affirming  judg- 
ments 69  S.  E.  391,  87  S.  C.  270,  and 
Same  v.  Murray  (D.  C.)  197  F.  392, 
reversing:  judgment  206  F.  635,  124  C. 
C.  A.  423. 

County  is  mere  political  division  of 
state,  not  possessing  double  governmen- 
tal and  private  character  of  cities,  but 
only  former,  and  there  was  no  taking  of 
county  property  without  due  process  of 
law  by  regulating  under  I^ws  111.  1915, 
p.  491,  the  location  of  jails.    Dunne  v. 
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Rock  Island  County,  119  N.  E.  591,  283 
III.  628,  writ  of  error  dismissed  Rock 
Island  County  v.  Dunne,  39  S.  Ct.  10, 
63  L.  Ed.  — . 

As  county  Is  a  subordinate  division 
of  state  deriving  its  authority  to  levy 
and  collect  taxes  from  Legislature,  its 
revenue  board  cannot  invoke  provisions 
of  Const.  U.  S.  Amend.  14,  against 
methods  prescribed  by  Legislature  for 
return  of  illegal  taxes  paid.  Board  of 
Revenue  of  Montgomery  County  v. 
Southern  Bell  Telephone  &  Telegraph 
Co.  (Ala.)  76  So.  858. 

Deering's  Gen.  Laws  Cal.  1915,  Act 
1726,  §  2,  providing  for  organisation  of 
irrigation  districts,  through  its  require- 
ment of  publication  of  petition,  provides 
sufficient  legal  notice  to  persons  legally 
interested  to  comply  with  due  process. 
Ells  v.  Board  of  Snp'rs  of  San  Diego 
County  (Cal.  App.)  176  P.  709. 

In  determining  the  powers  conferred 
by  a  statute  on  a  municipal  corporation 
regard  is  to  be  had  to  the  constitutional 
provisions  intended  to  secure  liberty  and 
due  process  of  law.  State  v.  Frederic, 
156  P.  977,  28  Idaho,  709. 

Constitutional  provision  as  to*  due  pro- 
cess of  law  only  requires  that  laws,  in- 
cluding election  laws,  limited  to  the  ter- 
ritory within  which  they  are  operative, 
shall  be  general  in  their  application 
within  that  territory;  and  a  state  may 
prescribe  different  registration  laws, 
and  punish  an  act  which  is  not  punish- 
able if  done  in  another  district  or  local- 
ity. People  V.  Gordon,  113  N.  E.  864, 
274  m.  462. 

Laws  111.  1915,  p.  892,  providing  that 
a  sanitary  district  should  convey  bridg- 
es built  by  it  over  its  drainage  channel 
to  a  municipality  without  cost  does  not 
deprive  the  district  or  a  taxpayer  of 
property  without  due  process  of  law, 
since  its  only  effect  is  to  apportion  the 
cost  of  a  public  improvement  Rylands 
V.  aark,  115  N.  E.  829,  278  lU.  89. 

A  municipality  has  no  such  vested 
right  in  taxes  to  be  levied  npon  or  li- 
cense fees  to  be  exacted  from  liquor 
dealers  that  the  Legislature  could  not, 
by  Code  Supplemental  Supp.  Iowa,  { 
2448a,  withdraw  from  municipalities  the 
right  to  collect  such  taxes  or  fees. 
State  v.  Hill  (Iowa)  158  N.  W.  518. 

Acts  Md.  1918,  c.  82,  extending  Bal- 
timore  city  by  including  parts  of  Balti- 
more and  Anne  Arundel  counties,  is  not 
unconstitutional  as  taking  property 
without  due  process  of  law,  though  Bal- 
timore county  owns  a  number  of  proper^ 
ties,  within  the  annexed  didtrict,  pur- 
chased by  it  under  tax  sales.  McGraw 
V.  Merryman  (Md.)  104  A.  540. 

Laws  Miss.  1916,  c.  135,  §  1,  pro- 
hibiting board  of  public  contracts  from 
accepting  bids  for  public  printing  by 
persons  not  bona  fide  residents  and  en- 
gaged in  the  printing  business  within 
the  state,  does  not  violate  Const.  U.  S. 
Amend.  14,  relating  to  due  process. 
Dixon-Paul  Printing  Co.  v.   Board  of 
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PubHc  Contracts,  77  So.  908,  117  Miss. 
83. 

Laws  Mo.  1913,  p.  721,  as  to  organi* 
zation  of  consolidated  school  districts, 
does  not  deny  due  process  of  law. 
State  ex  rel.  Richart  v.  Stouffer  (Mo.) 
197  S.  W.  248. 

New  York  Education  Law,  as  amend- 
ed by  Laws  1917,  c.  328,  providing  for 
tlie  consolidation  of  school  districts  of 
a  town  and  the  transfer  of  the  prop- 
erty of  the  districts  to  consolidated 
district,  and  the  assumption  of  the 
indebtedness  of  the  districts  by  the 
consolidated  district,  was  not  unconsti- 
tutional as  taking  property  without  due 
process  of  law.  Wadsworth  v.  Menzie 
(Sup.)  173  N.  Y.  S.  620. 

Pub.  Loc.  Laws  N.  C.  1915,  c.  336,  i 
5,  relating  to  guaranteeing  of  township 
road  bonds  by  county,  held  invalid,  as 
working  deprivation  of  property  of  other 
townships  of  county.  Commissioners  of 
Bladen  County  v.  Boring,  95  S.  E.  43, 
175  N.  C.  105. 

Public  Service  Commission's  order 
changing  the  rate  of  fare  provided  for 
iiT  street  railway  franchise  granted  is 
not  void,  because  of  depriving  the  city 
and  its  inhabitants  of  property  and 
rights  without  due  process  of  law,  as 
the  state,  having  granted  franchise 
through  city  as  its  agent,  has  right  to 
modify  franchise  by  changing  the  rate 
of  fare  through  its  representative,  the 
Public  Service  Commission.  City  of 
Portland  v.  Public  Service  Commission 
of  Oregon  (Or.)  173  P.  1178. 

Acts  Pa.  May  6, 1915  (P.  L.  260,  272), 
relating  to  indebtedness  of  consolidated 
city,  do  not  violate  Const.  U.  S.  Amend. 
14.  Moore  v.  City  of  Pittsburgh,  98  A. 
1037,  254  Pa.  185. 

A  city  has  no  vested  rights  to  fix  rate 
of  pay  which  employes  of  its  fire  depart- 
ment must  receive.  Smiddy  v.  City  of 
Memphis  (Tenn.)  203  S.  W.  512. 

A  city  has  no  vested  rights  in  powers 
conferred  upon  it  or  its  ofiicers  for 
civil,  political,  or  administrative  pur- 
poses. Houston  V.  Gonzales  Independ- 
ent School  Dist.  (Tex.  Civ,  App.)  202  S. 
W.  963. 

136.  Health  regulations  In  g^nerai^ 
Code  Iowa,  §§  2565,  25G8.  and  Code 
Supp.  1913,  §  2571a  et  seq.,  together 
with  the  rules  of  a  local  board  of  health, 
do  not  authorize  the  board  of  health  to 
deprive  of  his  liberty  one  suspected  of 
venereal  disease  for  the  purposes  of 
forcing  the  exposure  of  his  body  to  ex- 
amination and  compelling  the  extraction 
of  blood  from  his  veins  in  search  of  evi- 
dence of  the  disease.  Wragg  v.  Griffin 
(Iowa)  170  N.  W.  400. 

What  shall  be  done  to  prevent  epi- 
demic and  how  it  shall  be  done  held 
within  the  discretion  of  boards  of  health, 
though  they  cannot  act  unreasonably  or 
arbitrarily.  Board  of  Trustees  of  High- 
land Park  Graded  Common  School  'Dist. 
No.  46  V.  McMurtry,  184  S.  W.  390,  169 
Ky.  457. 
Ordinance  defining  "garbage"  and  pro- 
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hibiting  under  penalty  its  removal 
through  streets  by  one  not  employed  by 
the  city  for  that  purpose  held  not  un- 
constitutional as  depriving  restaurant 
proprietor  of  his  property  without  doe 
process  of  law.  Urbach  v.  City  of  Oma- 
ha (Neb.)  163  N.  W.  307. 

Penal  Law  N.  T.  i  1142,  makms  it 
an  offense  to  sell  article  for  preventing 
conception,  as  modified  by  section  1145, 
is  not  invalid  as  infringing  inherent 
right  of  pursuit  of  happiness.  People 
V.  Byrne  (Sup.)  163  N.  Y.  S.  680;  Id^ 
163  N.  T.  S.  682,  99  Misc.  Bep.  1. 

Public  Health  Law  N.  Y.  f  337,  aa 
added  by  Laws  1911,  c.  335,  and  amend- 
ed by  Laws  1914,  c.  414,  denouncing 
keeping  of  food  products  in  cold  storage 
for  more  than  10  months,  held  unconsti- 
tutional, as  unlawful  invasion  of  prop- 
erty rights  without  due  process  of  law. 
People  V.  McFaU  (City  Ct  Buff.)  158 
N.  Y.  S.  974. 

Tennessee  Vital  Statistics  Law,  re- 
quiring undertakers  to  procure  burial 
permit  and  death  certificate,  etc,  does 
not  violate  Const.  U.  S.  Amend.  14. 
State  V.  Norvell  (Tenn.)  191  S.  W.  536. 

An  ordinance  denying  pupils  right  to 
attend  school  unless  vaccinated  for 
smallpox,  there  being  smallpox  in  the 
community,  does  not  deprive  pupfls  or  . 
parents  of  liberty  or  property  without 
due  process  of  law.  City  of  New 
BrauDfels  v.  Waldschmidt  (Tex.)  207  S. 
W.  303. 

1361/2-  Possession  and  use  of  intoxi- 
cating iiquors^-As  trade  or  business, 
see  notes  357-359,  post. 

Sess.  Laws  Idaho  1915,  c.  U,  so  far 
as  it  prohibits  mere  i>ossession  of  whisky 
for  personal  use,  does  not  deprive  any 
person  of  life,  liberty,  or  property  with- 
out due  process  of  law.  Crane  v.  Gamp- 
bell,  38  S.  Ct.  98,  245  TT.  S.  304,  © 
L.  Ed.  304,  affirming  judgment  Ex 
parte  Crane,  151  P.  1006,  27  Idaho,  671, 
L.  R.  A.  1918A,  942. 

Bonner  Law  Ala.  {  12,  making  it  un- 
lawful to  receive  or  accept  delivery  of 
or  possess  intoxicating  liquors  of  more 
than  a  specified  quantity,  held  not  in 
conflict  with  federal  or  state  (Constitu- 
tion, as  interfering  with  the  right  to 
own  and  possess  property.  Fraoer  v. 
State  (Ala.  App.)  73  So.  764. 

Under  Acts  Ga.  Ex.  Sess.  1917,  p.  7, 
entitled  "An  act  to  amend  •  •  * 
prohibition  laws,"  to  forbid  the  deliv- 
ery, possession,  or  manufacture  of  in* 
toxica  ting  liquors  or  beverages,  etc.,  the 
prohibition  of  alcoholic  compounds  or 
liquors  which,  when  diluted,  might  be 
used  as  intoxicating  beverages,  did  not 
violate  due  process  clause.  Jackson  ▼• 
State  (Ga.)  96  S.  E.  1001. 

Part  of  prohibition  law  contained  in 
Acts  Ga.  Ex.  Sess.  1917,  p.  7,  f  1,  ^ 
ing  it  a  misdemeanor  to  have,  controjt 
or  possess  intoxicating  liquors,  does  not 
viohite  federal  Constitution.  Saddler 
V.  State  (Ga.)  97  S.  E.  79. 

Intoxicating  liquor  is  held  by  the  same 
title  as  other  personal  property;  ^° 
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the  owner's  title  to  it  is  as  indefeasible, 
subject  to  valid  governmental  regula- 
tion. City  of  Jacksonville  v.  Chicago 
&  A.  R.  Co.,  113  N.  E.  91^  274  lU.  152. 

Rev.  St.  Me.  c.  127,  f  27,  as  amend- 
ed by  St.  Me.  1917,  c.  291,  forbidding 
any  person  to  deposit  intoxicating  liq- 
uor or  to  have  it  in  his  possession  with 
intent  on  his  part  to  sell  it  in  the 
state  in  violation  of  law,  and  presciHb- 
ing  penalty  for  so  doing,  held  to  violate 
none  of  the  fundamental  elements  of 
liberty  and  justice  underlying  our  civil 
and  political  institutions.  Le  Clair  v. 
White  (Me.)  104  A.  516. 

Acts  Md.  1916,  c.  31,  §  2  (9F),  forbid- 
ding Sunday  liquor-using  picnics,  does 
not  violate  the  Fourteenth  Amendment 
to  the  federal  Constitution.  Benesch  v. 
State,  99  A.  702,  129  Md.  505. 

Laws  Neb.  1917,  c.  187,  §  11,  forbid- 
ding the  possession  of  liquor  in  or  about 
any  room,  office,  building,  etc.,  except  in 
a  private  dwelling,  and  except  when 
specially  authorized,  has  a  reasonable 
relation  to  peace  and  order  of  state,  and 
to  enforcement  of  the  prohibition  law, 
and  is  constitutional.  Fitch  v.  State 
(Neb.)  167  N.  W.  417. 

Laws  S.  D.  1917,  c.  281,  8  44,  pro- 
hibiting having  or  using  intoxicating 
liquors  in  any  public  place,  is  not  uncon- 
stitutional on  the  theory  that  Const, 
art.  24,  authorizes  only  regulation  of 
manufacture  and  sale  of  liquors,  since 
the  Legislature  possesses  plenary  legis- 
lative power  in  the  absence  of  constitu- 
tional limitation.  State  v.  Brown  (S. 
D.)  167  N.  W.  400. 

Laws  Wash.  1915,  p.  3,  8  4,  making 
it  an  offense  to  manufacture  intoxicat- 
ing liquor  for  personal  use,  does  not 
deny  due  process  of  law.  State  v. 
Fabbri,  167  P.  133,  98  Wash.  207. 

137.  Regulation    of   cemeteries^-Or- 

dinance  of  city  owning  and  maintain- 
ing a  cemetery  and  selling  easements 
for  burial  that  no  person  other  than 
city  brick  mason  and  gravedigger  should 
dig  graves  or  construct  vaults  in  ceme- 
tery, as  to  prior  purchaser,  did  not  deny 
due  process  of  law.  City  Council  of 
Augusta  V.  Bredenberg,  91  S.  E.  486, 
146  Ga.  459. 

138.  Abatement   of   nuisances.— Only 

such  use  of  property  as  may  produce  in- 
jurious consequences  or  infringe  lawful 
rights  of  others  can  be  prohibited  with- 
out violating  the  constitutional  provi- 
sion against  depriving  one  of  property 
without  due  process  of  law.  State  v. 
Houghton  (Minn.)  158  N.  W.  1017. 

There  is  no  property  right  in  that 
which  is  a  nuisance  and  no  right  of  lib- 
erty in  that  which  is  harmful  to  the  pub- 
lic weal.  Neer  v.  State  Live  Stock 
Sanitary  Board  (N.  D.)  168  N.  W.  601. 

Structures  of  character  complained  of, 
similarly  situated  and  erected,  having 
been  declared  to  be  lawful  under  prior 
laws,  cannot  be  made  nuisances  by  laws 
Wis.  1911,  c.  652,  as  to  obstructing  nav- 
igable streams.  State  v.  Sutherland, 
166  N.  W.  14, 166  Wis.  611. 


139.  Law8  and  ordinancea  relating  to 
prostitution.— Abatement  as  nuisance, 
see  post,  note  434. 

An  ordinance,  prescribing  penalty  for 
operation  of  a  house  of  prostitution,  does 
not  divest  one  prosecuted  thereunder  of 
any  vested  rights  in  the  real  property 
which  she  owns  and  occupies.  City  of 
New  Orleans  v.  White  (La.)  78  So.  745. 

143.  Reflulationa  as  to  buildings  and 
plaoe  of  resldencOi^— Municipal  ordi- 
nance prohibiting  white  or  colored  per- 
son from  moving  into  and  occupying 
house  in  any  block  upon  which  greater 
number  of  houses  are  occupied  by  per- 
sons of  the  opposite  race,  held  to  deny 
due  process  of  law  by  denying  the  right 
to  dispose  of  property.  Buchanan  v. 
Warley,  38  S.  Ct  16,  245  U.  S.  60,  62 
L.  Ed.  149,  L.  R.  A.  1918C,  210,  Ann. 
Cas.  1918A,  1201,  reversing  judgment 
Harris  v.  City  of  Louisville,  177  S.  W. 
472,  165  Ky.  559,  Ann.  Cas.  1917B,  149. 

Race  segregation  ordinance  of  Atlanta 
prohibiting  colored  persons  from  occupy- 
ing residences  in  block  where  greater 
number  of  houses  are  occupied  as  resi- 
dences by  white  people,  and  vice  versa, 
and  excepting  residences  acquired  be- 
fore ordinance,  does  not  violate  Const. 
U.  S.  Amend.  14,  as  denial  of  due  pro- 
cess of  law.  Harden  v.  City  of  Atlanta 
(Ga.)  93  S.  E.  401. 

City  ordinance,  providing  for  rat- 
proofing  all  buildings  and  structures  to 
check  bubonic  plague,  is  constitutional 
and  valid  exercise  of  police  power  in 
interest  of  health  of  people.  City  of 
New  Orleans  v.  Beck  (La.)  71  So.  883. 

Validity  of  rat-proofing  ordinance,  re- 
quiring foundations  to  be  of  'certain  ma- 
terials, cannot  be  challenged  on  ground 
that  it  forbids  use  of  equally  impenetra- 
ble materials  by  one  who  has  not  at- 
tempted to  use  such  material.  That 
such  ordinance  requires  premises  to  be 
rat-proofed  whether  or  not  they  are  in 
sanitary  condition  does  not  render  it  in- 
valid as  not  being  based  on  health  con- 
siderations. City  of  New  Orleans  v. 
Mangiarisina  (La.)  71  So.  886. 

Ordinance  of  City  of  Baltimore  re- 
-quiring  applicant  for  license  to  erect 
building*  to  use  as  motion  picture  show 
to  first  get  permit  from  mayor  and  coun- 
cil held  not  void  as  taking  property 
without  due  process.  Brown  v.  Stubbs, 
97  A.  227,  128  Md.  129. 

Laws  Md.  1912,  c.  693.  §  1,  forbid- 
ding erection  of  dwelling  houses  in  sec- 
tion of  city  unless  constructed  as  a  sep- 
arate building  with  certain  spaces  be- 
tween, etc.,  held  not  within  the  police 
power,  and  unconstitutional  as  an  in- 
vasion of  property  rights.  Byrne  v. 
Maryland  Realty  Co.,  98  A.  547,  129 
Md.  202,  L.  R.  A.  1917A,  1216. 

An  ordinance  forbidding  occupaney 
by  a  member  of  one  of  races  of  a  house 
in  a  block  in  which  members  of  other 
race  are  "only"  residents  held  to  deny 
due  process  of  law.  Jackson  y.  State, 
103  A.  910,  132  Md.  311. 

The   tenement    house    act    (St.    Wis. 
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1915/  §  1636—105) ,  providing  specifica- 
tions for  rooms  in  basements,  construed 
as  applicable  to  buildings  existing  when 
act  took  effect,  held  not  unconstitution- 
al. Nelson  v.  State,  167  N.  W.  807, 107 
Wis.  515. 

144.  Erection  of  billboanls  and  fane- 
e«  and  regulation  thereof.— Prohibition 
of  billboards  over  certain  dimensions 
where  buildings  on  both  sides  of  street 
are  used  for  residence  purposes  without 
consent  of  majority  of  owners  does  not 
deny  to  corporation  engaged  in  outdoor 
advertising  due  process  of  law.  Thomas 
Gusack  Co.  v.  City  of  Chicago,  37  S. 
Ct.  190,  242  U.  S.  526,  61  li.  Ed.  472, 
L.  R.  A.  1918A,  136,  Ann.  Cas.  19170, 
594,  affirming  decree  108  N.  E.  340,  267 
lU.  344,  Ann.  Cas.  1916C,  488. 

Acts  and  expenditures  of  defendant, 
pursuant  to  permit  to  erect  advertising 
signs,  held  not  such  as  to  create  a  vest- 
ed right,  relieving  its  assignee  from  ob- 
servance of  ordinance,  subsequently 
enacted,  imposing  a  limitation  on  the 
height  of  such  billboards.  People  ex  rel. 
Publicity  Leasing  Co.  v.  Ludwig,  158 
N.  Y.  S.  208.  172  App.  Div.  71.  order 
affirmed  113  N.  E.  532,  218  N.  Y.  540. 

145.  Construction,  maintenance,  and 
discontinuance  of  highways  and  brldg- 

esd— City  ordinance,  requiring  owners 
and  occupants  of  real  property  to  re- 
move snow  from  adjoining  sidewalks, 
with  fine  for  violation  thereof,  does  not 
deny  due  process  of  law.  Kansas  City 
ir.  Holmes  (Mo.)  202  S.  W.  392,  L.  B. 
A.  1918D,  1016. 

148.  Regulation  of  use  of  bridges, 
streets  and  other  hlghways.p>-Const 
Amend.  14,  does  not  create  any  right  in 
citizens  to  use  public  property  as 
streets,  in  defiance  of  state  laws.  Luta 
V.  City  of  New  Orleans  (D.  C.)  285  F. 
978,  order  affirmed  Lutze  v.  Same,  237 
F.  1018,  150  C.  C.  A.  654 

Statutes  regulatory  of  when  and  under 
what  circumstances  trees  on  a  highway 
subserving  useful  as  well  as  ornamental 
purposes  may  be  destroyed  do  not  take 
property  of  the  abutting  owner  without 
due  process.  Santa  Barbara  County  v. 
More  (Cal.)  164  P.  895. 

The  Legislature  has  the  right  to  limit 
the  use  of  the  highways  of  the  state 
whenever  necessary  to  provide  for  the 
safety  and  general  welfare  of  the  people. 
McCarthy  v.  Inhabitants  of  Town  of 
Leeds  (Me.)  98  A.  72. 

Ordinance  of  city  of  St.  Louis  pre- 
scribing maximum  speed  of  automobiles 
of  eight  miles  per  hour  in  business  dis- 
tricts and  ten  miles  elsewhere  held  not 
invalid  as  denying  due  process  of  law. 
City  of  St.  Louis  v.  Hammond  (Mo.) 
199  S.  W.  411. 

An  ordinance  requiring  companies 
maintaining  poles  and  wires  along  or 
across  streets  to  temporarily  remove 
same  to  facilitate  moving  of  buildings 
is  not  invalid  as  depriving  owners  of 
wires  of  property  without  due  process. 
State  V.  Omaha  &  C.  B.  St.  Ry.  Co. 
(Neb.)  161  N.  W.  170. 
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That  a  certificate  of  the  Public  Serv- 
ice Commission  for  permission  to  o« 
streets  is  denied  a  light,  heat,  and  power 
company  having  consent  of  borough  an* 
thorities,  does  not  deny  due  process  of 
law.  In  re  Relief  Electric  Light,  Heat 
&  Power  Co.,  63  Pa.  Super,  a  1;  In 
re  East  End  Electric  Light,  Heat  ft 
Power  Co.,  Id.  16. 
^The  fact  that  a  light,  heat,  and  power 
company  has  secured  the  consent  pf  bo^ 
ough  authorities  to  the  use  of  the  bo^ 
ough  streets,  does  not  relieve  it  from 
the  necessity  of  securing  a  certificate  of 
public  convenience  from  the  Public  Serr- 
ice  Commission;  and  if  such  certificate 
la  denied  it  cannot  complain  that  it 
has  been  deprived  of  its  property  with- 
out due  process  of  law,  or  that  the  order 
of  the  commission  is  an  impairment  of 
the  obligation  of  a  contract.  Jenkins 
Tp.  V.  Public  Service  Commisdon,  66 
Pa.  Super.  Ct.  122. 

149.  Game  and  flsh  iaws^— Pen.  (3ode 
CaL  §  627b,  as  amended  by  St  1917, 
p.  651,  making  shipping  game  by  pared 
post  a  misdemeanor,  does  not  deprive 
an  owner  of  game  of  property  rights 
without  due  process  of  law.  Ex  parte 
Phoedovius  (CaL)  170  P.  412. 

Pen.  Code  Ga.  1910,  f  603.  relatiye  to 
unlawful  fishing,  and  authorizing  the 
sheriff  to  open  unlawful  obstructions  of 
waters,  held  not  violative  of  the  due  pro- 
cess provision  of  the  Constitution. 
Price  V.  Hamilton,  92  S.  E.  62, 146  Ga. 
705. 

Regulation,  passed  by  state  board  of 
health,  pursuant  to  Rev.  Laws  Mass. 
c.  75,  §  113,  as  amended  by  St  Mass. 
1907,  c.  467,  i  1,  that  no  person,  nnleas 
under  written  permit  of  board  of  water 
commissioners  of  city  of  Haverhill  shall 
fish  in  Crystal  Lake,  used  as  source  of 
water  supply,  held  reasonable  police 
regulation.  Commonwealth  v.  Hyde, 
lis  N.  E.  643,  330  Mass.  6. 

Laws  N.  Y.  1900,  c.  20,  prohibiting 
killing  of  beaver,  and  Laws  1904,  c. 
674,  §  1,  providing  that  no  person  shall 
molest  or  disturb  any  wild  beaver  nor 
its  dams  or  houses,  are  not  unconstitu- 
tional. The  state  may  provide  for  in- 
crease of  beaver  by  removing  colonies 
to  more  favorable  locality,  or  by  re- 
placing those  destroyed  by  fresh  im- 
portations, as  well  as  by  prohibiting  de- 
struction of  animals  already  in  state. 
The  preservation  of  wild  animals  is  a 
matter  of  public  interest  and  no  one 
can  complain  of  incidental  injuries  thkt 
may  result  from  such  protection.  The 
police  power  is  not  to  be  limited  to 
guarding  merely  physical  interests  of 
citizen,  and  his  moral,  intellectual,  and 
spiritual  needs  may  also  be  considered, 
as  in  preserving  wild  animals.  Barrett 
V.  State,  116  N.  E.  99,  220  N.  Y.  423. 
Ann.  Cas.  1917D,  807,  reversing  judg- 
ment 158  N.  Y.  S.  1056,  173  App.  Div. 
986. 

It  is  within  the  police  power  of  the 
state  to  make  such  laws  as  will  best  pre- 
serve  game   animals,     birds,    and  fish 
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adapted  for  consumption  of  food,  or. 
other  similar  useful  purpose.  Limita- 
tions on  property  right  to  game  deprive 
no  person  of  his  property,  since  he  pre- 
viously had  no  prot)erty  right  therein. 
People  V.  aair,  116  N.  B.  868,  221  N. 
Y.  108.  Reversing  judgment  160  N. 
Y.  S.  1140,  176  App.  Div.  912. 

In  exercise  of  police  power,  and  for 
welfare  of  all  citizens,  state  can  regu- 
late, or  even  prohibit,  catching  of  fish. 
Monroe   v.    Withycombe    (Or.)    165   P. 
227. 

Laws  Wash.  1915,  p.  108,  §  100,  pro- 
tecting clams  on  Puget  Sound  tidelands 
between  April  and  September,  does  not 
violate  Const.  U.  S.  Amend.  14,  nor 
Const  art  1,  f  3.  State  v.  Van  Vlack 
(Wash.)  172  P.  563. 

150.  Regulation  of  kooping  and  nso 
of  anImal8.»See  Lacey  v.  Lemmons, 
159  P.  949,  L.  R.  A.  1917A,  1185. 

In  view  of  section  6314,  Rev.  Codes 
Idaho,  section  6872,  making  it  mis- 
demeanor to  herd,  graze,  or  pasture 
sheep  on  any  cattle  range  previously 
occupied  by  cattle,  and  declaring  that 
priority  between  cattle  and  sheep  own* 
ers  shall  be  determined  by  priority 
in  usual  and  customary  use  of  range, 
is  not  so  indefinite  as  to  be  invalid,  un- 
der Const  Amend.  14,  as  denying  due 
process  of  law.  Omaechevarria  v. 
State  of  Idaho,  38  S.  Ct  323,  246  U. 
S.  343,  62  L.  Ed.  763,  affirming  judg- 
meoit  State  v.  Omaechevviaria,  152 
P.  280,  27  Idaho,  797. 

Amendment  to  ordinance'  regulating 
keeping  of  cows,  dairies,  etc.,  in  city  , 
to  prohibit  keeping  cows  in  congested 
sections  and  to  revoke  former  per- 
mits, etc.,  held  not  to  violate  due  pro- 
cess of  law  clause.  Davis  v.  City  of 
Savannah,  95  S.  E.  6,  147  Ga.  605. 

Acta  Tenn.  1903,  c.  177,  and  Priv. 
Acts  Tenn.  1911,  c.  122,  prohibiting 
persons  from  permitting  hogs,  sheep, 
and  goats  to  run  at  large  in  a  certain 
county,  is  not  invalid  as  denying  due 
process.  Sullivan  v.  State,  188  S.  W. 
1153,  136  Tenn.  194. 

Acts  Tex.  35th  Leg.  c.  60,  and  Acts 
33d  Leg.  c.  169,  requiring  all  cattle 
to  be  dipped,  whether  infected  with 
ticks  or  not,  and  whether  kept  on 
owner's  premises  or  not,  did  not  vi- 
olate Const.  U.  S.  art.  14,  f  1,  pro- 
hibiting invasion  of  property  rights. 
Brazeale  v.  Strength  (Tex.  Civ.  App.) 
196  S.  W.  247. 

1511/2-  Corporations  and  oorporato 
acts  and  proceedings  in  generald— For- 
feiture of  lodge-  property  of  a  sub- 
ordinate lodge  by  act  of  Supreme 
Lodge  without  notice,  charges,  hearing, 
or  finding  of  guilt  would  be  a  depriva- 
tion of  property  without  due  process 
of  law  in  violation  of  Const  U.  S. 
Amend.  14.  Supreme  Lodge  of  the 
World,  Loyal  Order  of  Moose,  v.  Los 
Angeles  Lodge,  No.  386.  Loyal  Order 
of  Moose  (Cal.)  169  P.  1040. 

No  one  has  any  vested  right  in  the 


privilege  of  organizing  a  bank  or  other 
corporation.  Vale  v.  Messenger  (Iowa) 
168  N.  W.  281. 

Incorporator's  and  stockholder*s 
right  as  shareholder  while  in  company 
is  "property,"  entitled  to  all  protection 
afforded  to  property  by  state  and  fed- 
eral Constitutions.  Duane  v.  Mef- 
chante'  Legal  Stamp  Co.  (Mass.)  120 
N.  B.  370. 

152.  Aitoratlon,  amondmont,  or  ro- 
poal  of  corporate  charters^— Rights 
that  have  become  fully  vested  cannot 
be  taken  away  by  amendment  to  cor- 
porate charter  or  constitution  an9  by- 
laws. McClement  v.  Supreme  Court, 
I.  O.  F.,  119  N.  B.  99,  222  N.  Y. 
470,  affirming  judgment  154  N.  Y.  S. 
700,  169  App.  Div.  77,  which  reverses 
(Sup.)  152  N.  Y.  S.  136,  88  Misc.  Rep. 
475. 

164.  Authorizing  property  to  bo  tak- 
en without  trial  In  general.^See  State 
of  Missouri  y.  Chicago,  B.  &  Q.  R.  Oa, 
36  S.  Ct.  715.  60  L.  Ed.  1148. 

l75>/2-  Desoont  and  ad  miniat ration 
of  estatoSw^XJntil  ancestor  dies,  there 
is  no  vested  right  in  heir,  and  law- 
making power  may  change  rules  of 
descent.  Jefferson  v.  Fink,  38  S.  Ct. 
516,  247  U.  S.  288,  62  L.  Ed.  1117, 
affirming  judgment  Same  y.  Cook,  155 
P.  852,  53  Okl.  272. 

Gen.  St.  Kan,  1915,  f  3856.  disin- 
heriting one  convicted  of  the  killing  of 
another  from  whom  he  would  have  in- 
herited, does  not  violate  Const.  U.  S. 
Amend.  14.  Hamblin  v.  Marchant 
(Kan.)  175  P.  678. 

The  right  to  inherit  is  not  a  natural 
and  inalienable  right,  and  is  not  guar- 
anteed by  the  state  or  federal  Con- 
stitutions. Moody  y.  Hagen,  162  N.  W. 
704.  36  N.  D.  471. 

Appointment  of  a  temporary  admin- 
istrator to  take  charge  of  all  of  com- 
munity property  belonging  to  plaintiff 
and  estate  of  his  deceased  wife  made 
under  Rev.  St.  Tex.  art,  359,  provid- 
ing that  an  executor  or  administrator 
shall  acquire  possession  of  all  common 
property  of  a  community  estate,  is  not 
violative  of  due  process  of  law.  Huth 
y.  Huth  (Tex.  Civ.  App.)  187  S.  W. 
523. 

IBS.  Authorizing  salo  or  leaso  of 
property^^Acts  Ky.  1916,  c.  99,  in  so 
far  as  it  attempts  to  authorize  the 
leasing,  during  the  infancy  or  un- 
soundness of  mind  of  the  owner  of 
land,  the  coal,  oU,  gas,  and  other  min- 
erals; for  a  period  beyond  the  disabil- 
ity, is  unconstitutional  as  an  interfer- 
ence with  property  rights.  Lawrence 
E.  Tiernoy  Coal  Co.  v.  Smith's  Guard-, 
ian,  203  S.  W.  731,  180  Ky.  815,  opin- 
ion modified  205  S.  W.  951,  181  Ky. 
764. 

Code  Va.  1904,  §  2436b,  providing  for 
the  sale  of  realty,  subject  to  a  life  es- 
tate, is  unconstitutional  to  the  extent 
to  which  it  affects  the  rights  of  adult 
remaindermen,  as  being  an  unwarrant- 
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able  interference  with  property  rights. 
Watkinfl  v.  Ford  (Va.)   06  S.  E,  193. 

1 83 1/2.  Divorce  and   aeparationd— Act 

La.  No.  269  of  1916,  aUowing  divorce 
to  married  persons  living  apart  for 
seven  years  or  more,  construed  as  re- 
ferring to  separation  for  that  time,  re- 
gardless of  date  of  its  passage,  does 
not  divest  vested  rights.  Hava  v. 
Chavigny  (La.)  78  So.  594. 

186.  Deprivation  of  husband's  mar- 
ital   rights   as   to    property.— When   a 

right  of  curtesy  becomes  a  vested  in- 
terest, it  cannot  be  destroyed  by  the 
Legislature.  Miles  v.  Miles  (Okl.)  175 
P.  222. 

Where  the  husband  at  the  effective 
date  of  the  Tennessee  Married  Wo- 
man's Emancipation  Act  had  only  an 
estate  by  the  curtesy  initiate,  which 
was*  not  a  vested  right  since  his  wife 
was  then  living,  the  Legislature  could 
pass  such  act  depriving  him  of  all  con- 
tingent rights  to  curtesy.  Day  v.  Bur- 
gess, 202   S.  W.  911,  139  Tenn.  659. 

189.  Disposing  of  public  property 
withAut  compensation.— Incident  to  al- 
teration of  municipality,  see  note  133, 
ante. 

195.  Recording  acts.— Laws  lU.  1903, 
p.  121,  requiring  administrator  to  reg- 
ister titles  to  estates  regardless  of  the 
wishes  of  the  heirs,  violates  due  pro- 
cess of  law.  Anderson  v.  Shepard  (111.) 
121  N.  B.  215. 

• 

1 951/2.  Election  laws  In  generald— See 
State  V.  Howell,  159  P.  118,  92  Wash. 
381. 

The  act  of  the  electors  of  a  municipal 
corporation  in  rejecting  upon*  referen- 
dum the  council's  legislative  act  ac- 
cepting plaintiff's  offer  to  furnish 
ground  for  a  city  hall  is  not  violative 
of  the  constitutional  provisions  on  the 
subject  of  due  process  of  law.  Harbor 
Center  Land  Co.  v.  Council  of  City  of 
Richmond  (Cal.  App.)  176  P.  50. 

Corrupt  Practices  Act  Mass.  §  10, 
affords  to  all  defendants  in  election  pe- 
titions a  full  and  fair  trial  before  im- 
partial judges,  and  is  not  violative  of 
Const.  U.  S.  Amend.  14,  with  reference 
to  due  process  of  law.  Ashley  v.  Wait, 
116  N.  E.  961,  228  Mass.  63. 

198.  Deductions  from  salaries  for 
teachers'  retirement  fundd— Laws  Mont 
1915,  c.  95,  providing  for  deduction 
from,  teachers'  salaries  for  pension 
fund,  does  not  take  property  without 
due  process  of  law.  Trumper  v.  School 
District  No.  55,  of  Musselshell  Coun- 
ty (Mont.)  173  P.  946. 

199.  Creation    of    police    Insurance 

fund.F-Notwithstanding  the  payment  of 
part  of  the  salary  of  a  fireman  into  a 
fund  under  Rev.  St.  Mo.  1909,  §  9888, 
part  of  the  Firemen's  Pension  Act,  it 
remains  a  public  fund,  and  the  payer 
of  such  sums  has  no  vested  right  there- 
in which  cannot  be  taken  away  by  sub- 
sequent legislation.    State  ez  rel.  King 
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y.  Board  of  Trustees  of  Firemen's  Pen- 
sion Fund  of  Kansas  City,  1B4  S.  W. 
929,  192  Mo.  App.  583,  rehearing  denied 
188  S.  W.  239,  192  Mo.  App.  583. 

200.  Use  of  public  money  to  pay  pon- 
slons.^Pension8  are  in  the  nature  of 
bounties  of  the  government,  which  it 
may  give,  withhold,  distribute,  or  re- 
call at  its  discretion,  the  pensioner 
having  no  vested  right  therein.  Stiles 
V.  Board  of  Trustees  of  Police  Pen- 
sion  Fund  of  West  Chicago  Park 
Com'rs.  118  N.  E.  202,  281  111.  636. 

207 '/2-  Regulation  of  schools  ii  gea- 
eral.— Acts  Ky.  1916,  c,  24,  f  107,  pro- 
viding for  a  visitor  for  colored  schools 
only,  does  not  unconstitutionally  deny 
due  process  of  law.  Daviess  County 
Board  of  Education  v.  Jdhnson,  200 
S.  W.  313,  179  Ky.  34. 

213.  Regulation  and  control  of  water 
courses  by  city w— Ordinance  forbidding 
bathing  in  lake  within  city  Umita  from 
which  water  supply  is  drawn,  but  which 
is  private  property  of  owners  of  bor- 
dering lands,  where  city  has  acquired 
no  right  to' water  by  purchase  or  emi- 
nent domain,  is  invalid  as  taking  of 
•  property  without  due  process  of  law. 
Pounds  V.  DarUng  (FU.)  77  So.  666. 

215.  ^Giving  priority  of  right  to  wa- 
terSd— Water  Law  (St,  Nev.  1913,  c 
140),  as  amended  by  St  1916,  c  253, 
relating  to  appropriation  of  waters  in 
public  streams,  is  not  violative  of  due 
process  of  law.  Vineyard  Land  & 
Stock  Co.  V.  District  Court  of  Fourth 
Judicial  Dist.  of  Nevada  in  and  for 
Elko  County  (Nev.)  171  P.  166. 

217.  Diversion  of  waters  of  stream^ 
The  Nevada  Water  Law  of  Marcli  22, 
1913,  as  amended  in  1915  (St  Nev. 
1915,  c.  253),  held  not  unconstitutional, 
as  depriving  prior  appropriators  of  wa- 
ter of  vested  rights.  Bergman  v.  Kear- 
ney  (D.  C.)  241  F.  884. 

2 1 71/2.  Sale  and  rental  of  water  lights. 
—Under  Const.  CaL  art  12,  §  23.  St. 
1913,  p.  84,  and  the  PubUc  Utilities  Act, 
all  private  rights  in  the  matter  of  the 
rental  or  sale  of  water  are  abolished, 
so  far  as  can  be  done  under  the  Con- 
stitution 6f  the  United  Stetes.  Allen  v. 
Railroad  Commission  of  California 
(Cal.)  176  P.  4G6. 

223.  Retroaotlve  or  retrospective  l«fl- 
Isiation  In  general^Though  retrospec- 
tive statute  affecting  vested  rights  is 
generally  considered  as  unconstitution- 
al, doctrine  is  not  understood  to  SP' 
ply  to  remedial  statutes,  which  may  be 
retrospective  provided  they  do  not  im* 
pair  contracts,  or  disturb  absolute 
vested  rights,  and  only  go  to  confirj 
existing  rights.  People  v.  Stitt,  117  N. 
B.  784,  280  m.  653. 

There  is  no  vested  right  that  ^^ 
law  shall  continue  to  be  unchanged. 
HaU  V.  House  of  St  Giles  the  CriPP^® 
(Sup.)    158  iJ.  Y.  S.  1117,   affirming 
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judgment  (Sup.)  154  N.  Y.  S.  96,  91 
Misc.  Rep.  122. 

"Vested  right"  is  power  to  do  or  pos- 
sess certain  things  lawfully,  is  sub- 
stantial property  right,  and  may  be 
created  by  common  law,  statute,  or 
contract.  Crump  v.  Guyer  (Okl.)  157 
P.  321. 

Failure  to  exercise  vested  right  be- 
fore passage  of  subsequent  statute 
seeking  to  divest  it  does  not  affect  or 
lessen  right.     Id. 

224.  Curative  and  expository  actSd— 

In  proceeding  to  subject  property  to 
tax  or  assessment,  no  ourative  act  can 
deprive  property  owner  of  right  to 
resist  pretended  sale,  where  assess- 
ment, if  enforced,  would  deprive  him 
of  his  property  without  due  process  of 
law,  or  otherwise  infringe  his  consti- 
tutional rights.  Imperial  Land  Co.  v. 
Imperial  Irr.  Dist.  (Cal.)  161  P.  113. 

The  attempt  to  validate  by  curative 
act  a  tax  levied  by  pretended  corpora- 
tion having  no  legal  authority  over 
property  taxed  would,  if  given  effect, 
be  equivalent  to  imposition  of  an  ob- 
ligation by  statute  without  due  process 
of  law.  People  v.  Van  Nuys  Lighting 
Dist.  of  Los  Angeles  County  (CaL) 
162  P.  97. 

Laws  Fla.  1915,  c.  7205,  validating 
a  prior  issue  of  municipal  bonds,  does 
not  violate  the  Constitution  by  depriv- 
ing objectors  to  such  issue  of  the  vest- 
ed right  to  oppose  a  proceeding  to 
validate  same  on  the  ground  of  irreg- 
ularities. Camp  V.  State,  72  8o.  483, 
71  Fla.  381. 

Where  there  is  no  constitutional  pro- 
hibition. Legislature  may  by  curative 
act  validate  any  proceeding  which  it 
might  have  authorized  in  advance. 
People  V.  Madison,  117  N.  E.  493,  280 
111.  96. 

Curative  statute  is  retrospective  in 
character,  and  may  be  enacted  to  cure 
errors  in  legal  or  administrative  pro- 
ceedings, except  such  as  are  juris- 
dictional, or  atfect  substantive  rights, 
also  to  cure  contracts  between  parties 
which  might  otherwise  fall  for  failure 
to  comply  with  technical  requirements. 
A  curative  statute  may  validate  acts 
done  under  a  previous  unconstitutional 
statute,  provided  previous  act  was  one 
dealing  with  matters  within  proper 
province  of  Legislature  to  authorize  in 
first  instance.  People  v.  Stitt,  117  N. 
E.  784,  280  Dl.  553. 

Legislature,  by  curative  act,  may 
validate  any  proceeding  which  it  might 
have  authorized  in  advance.  People  v. 
Fifer,  117  N.  E.  790,  280  111.  506. 

Legislature,  by  own  enactments,  can 
create  high  school  districts,  and  can 
pass  valid  act  authorizing  organization 
of  such  districts  in  manner  a  district 
'  was  attempted  to  be  organized  under 
the  unconstitutional  Illinois  Township 
High  School  Act  of  1911,  and  has 
power  to  validate  school  districts  or- 
ganized under  that  act.  People  v. 
Woodruff,  117  N.  B.  791,  280  lU.  472. 


Laws  lU.  1917,  p.  744,  8  2,  vali- 
dating acts  of  school  district  and  their 
officers  organized  under  unconstitution- 
al Township  High  School  Act  1911,  un- 
der which  a  special  tax  was  levied,  is 
not  a  denial  of  due  process  of  law. 
People  V.  Pittsburgh,  C,  C.  &  St.  L. 
B.  Co.,  119  N.  E.  914,  284  111.  87. 

The  Legislature  may  by  a  curative 
act  validate  any  proceeding  which  it 
might  have  authorized  in  advance, 
provided  the  power  be  so  exercised  as 
not  to  infringe  or  ^divest  property 
rights  and  vested  interests.  Worley  v. 
Idleman  (lU.)  120  N.  E.  472. 

Where  county  board  employed  tax 
ferret,  ^  but  taxpayer  recovered  judg- 
ment for  amount  paid  such  ferret,  and 
Legislature  thereafter  passed  act  le- 
galizing acts  of  board  employing  himr 
and  record  did  not  show  on  what 
ground  taxpayer  recovered,  or  that 
same  questions  were  therein  litigated 
as  raised  in  tax  ferret's  action  for  his 
compensation,  legalizing  act  could  not 
be  held  void  as  infringing  rights  vested 
under  judgment.  Board  of  Com'rs  of 
Wabash  County  v.  Workman  (In^.) 
116  N.  B.  83,  reversing  judgment  on 
rehearing  103  N.  E.  99. 

The  Legislature  by  a  curative  or 
healing  statute  intended  to  legalize  as- 
sessments already  levied  against  prop- 
erty cannot  in  any  way  destroy  vest- 
ed rights.  While  the  statute  under 
which  a  public  improvement  is  made 
may  be  changed  relative  to  remedies 
and  procedure  so  as  to  affect  pending 
proceedings,  nevertheless  changes  can- 
not be  made  which  will  add  to  the  as- 
sessment district,  destroy  t^e  obliga- 
tion of  contracts,  or  add  to  the  bur- 
dens of  property  owners.  Benshoof 
V.  City  of  Iowa  Falls  (Iowa)  156  N. 
W.  898. 

Laws  N.  M.  1899,  c.  22,  i  25,  con- 
taining curative  provisions  as  to  tax 
sales  and  tax  titles,  does  not  violate 
constitutional  guaranty  against  depriv- 
ing one  of  his  property  without  due 
process  of  law.  Maxwell  v.  Page  (N. 
M.)  168  P.  492. 

Illegal  levy  of  taxes  was  not  cured 
by  Act  Feb.  29,  1916,  as  to  plaintiff 
who  had  begun  action  to  set  aside  be- 
fore curative  act  went  into  effect,  in 
view  of  Williams*  Const.  Okl.  art.  5, 
§  52.  Lusk  V.  Starkey  (Okl.)  158  P. 
918. 

225.  Validating  or  Invaildating  con- 
tracts and  conveyanoes^Acts  Ark. 
1911,  p.  1245,  establishing  a  drainage 
and  levee  district,  being  void  for  un- 
certainty of  description,  could  not  be 
cured  by  Acts  Ark.  1913,  p.  512, 
abolishing  the  district  and  imposing  the 
expenses  theretofore  incurred  on  the 
lands,  since  to  validate  contract  made 
by  those  acting  as  directors  of  a  dis- 
trict which  never  existed  would  take 
property  without  due  process  of  law. 
Markle  v.  Hart  (Ark.)   191  S.  W.  24. 

Where  Legislature  could  not  in  the 
first  instance    authorize    payments   of 
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money  by  commissioners  of  a  highway 
and  a  bridge  district  for  the  services 
of  an  attorney  employed  to  contest 
validity  of  act  creating  the  district  and 
for  lobbying  services,  etc.»  it  could 
not  ratify  and  confirin  such  payments. 
Miller  County  Highway  and  Bridge 
Dist.  V.  Cook  (Ark.)  204  S.  W.  420. 

Acts  34th  Gen.  Assem.  Iowa,  c.'232, 
making  a  prior  deed  of  a  county  a  con- 
veyance of  the  state's  title  in  the  land 
as  of  the  date  of  the  deed,  not  im- 
pairing or  disturbing  any  vested  rights, 
is  valid.  Hester  v.  Qroneweg  & 
Schoentgen  Co.  (Iowa)  164  N.  W.  186. 

Pub.  Acts  N.  C.  1911,  c.  90,  validat- 
ing deeds  of  nonresident  executors  who 
had  failed  to  file  bond  required  by  Re- 
visal  N.  C.  1905,  §  28,  subsec.  1,  is 
not  invalid  as  against  heirs,  because 
heirs  have  no  vested  rights,  except  up- 
on the  death  of  an  ancestor  intestate. 
Vaught  V.  Williams  (N.  C.)  97  S.  B. 
737. 

A  married  woman's  invalid  convey- 
ance to  her  husband  prior  to  Act  Pa. 
June  3,  1911  (P.  L.  631),  was  not  vali- 
dated by  section  2  thereof,  which  is 
retrospective  in  effect,  and  which  would 
take  her  property  and  transfer  it  to 
her  husband  without  process  of  law. 
Elder  v.  Elder,  100  A.  581,  256  Pa. 
139. 

Const.  Tex.  1869,  art  10,  §  3,  de- 
claring null  and  void  certificates  for 
land  located  after  October  30,  1856,  up- 
on land  previously  titled,  cannot  be 
construed  to  affect  any  right  vested  in 
1866  in  view  of  Const.  U.  S.  Amend. 
14.  Fielder  v.  Houston  Oil  Co.  of  Tex- 
as (Tex.  Com.  App.)   208  S.  W.  158. 

(B)  Exercise  of  power  of  eminewt  dO' 

main 

226.  Taking  or  oondem nation  of 
property  in  general.— Condemnation  of 
certain  water  rights  by  interurban  rail- 
way conformably  to  local  law  held  not 
for  private  use  and  wanting  in  due 
process  of  law  because  works  would 
produce  more  power  than  would  be 
needed  for  railway.  Hendersonville 
Light  &  Power  Co.  v.  Blue  Ridge  In- 
terurban Ry.  Co.,  37  S.  Ct.  440,  243 
U.  S.  563,  61  L.  Ed.  900,  afllrming 
judgment  Blue  Ridge  Interurban  Ry. 
Co.  V.  Hendersonville  Light  &  Power 
Co.,  88  S.  E.  245,  171  N.  C,  314. 

For  city  to  require  lighting  company 
to  relocate  poles  and  instrumentalities 
in  order  that  municipal  lighting  sys- 
tem may  be  installed  held  to  take 
property*  without  compensation.  Los 
Angeles  Gas  &  Electric  Co.  v.  City  of 
Los  Angeles  (D.  C.)  241  F.  912. 

Irrespective  of  any  more  specific  re- 
quirements in  state  Constitutions,  due 
process  clause  of  Fourteenth  Amend- 
ment to  federal  Constitution  requires 
compensation  to  be  made  or  secured  to 
owner  of  private  property  taken  by 
authority  of  state  for  public  use. 
Marin  Municipal  Water  Dist.  v.  Marin 
Water  &  Power  Co.  (Cal.)  173  P.  469. 
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Code  N.  M.  1915,  fi  265-268.  pro- 
viding that  artesian  weli  permitted  to 
remain  out  of  repair  so  that  water  is 
unnecessarily  wasted  may  be  abated  by 
well  supervisor  as  public  nuisance,  is 
a  valid  exercise  of  police  power  and 
not  a  taking  of  private  property  for 
public  use.  Eccles  v.  Ditto  (N.  M.) 
167  P.  726. 

Rochester  City  Charter  (Laws  N.  T. 
1907,  c.  755)  8  444,  authorizing  aban- 
donment of  condemnation  proceedings 
by  council  on  report  of  commissioners 
of  appraisal,  to  bar  proceedings  against 
same  property  for  one  year,  does  not 
violate  constiUitional  provision  relat- 
ing to  due  process  of  law.  In  re  City 
of  Rochester  (Sup.)  165  N.  Y.  S.  1028, 
100  Misc.  Rep.  421. 

Constitution,  as  to  taking  private 
property  without  due  process  of  law, 
has  a  different  meaning  when  applied 
to  controversies  between  citizens  than 
it  has  when  property  is  taken  or  de- 
stroyed by  government  for  public  use 
or  public  welfare.  Stockwell  v.  State 
(Tex.  Civ.  App.)  203  S.  W.  109. 

A  prohibition  against  erection  of 
wooden  buildings  witliin  fire  limita  of 
an  incorporated  city,  or  removal  of 
such  buildings  by  proper  authorities 
when  found  to  be  nuisances  in  the 
manner  provided  by  law,  is  not  an  un- 
reasonable taking  of  private  property 
for  public  use.  Crossman  v.  Ci^  of 
Galveston  (Tex.  Civ.  App.)  204  S.  W. 
128. 

Laws  Wash.  1917,  pp.  522-545,  es- 
tablishing diking  improvement  districts, 
is  not  violative  of  due  process  clause  of 
state  and  federal  Constitution  in  so  far 
as  it  takes  and  damages  property, 
where  law  provides  for  condemnation 
proceedings,  etc.  Foster  y.  Commis- 
sioners of  Cowlits  County  (Wash.)  171 
P.  539. 

227.  Railroads  in  genoralw— The  con- 
struction by  a  dty  of  a  municipal 
street  railroad  along  the  streets  al- 
ready occupied  by  a  private  street  rail- 
road is  not  a  taking  of  the  private  cor- 
poration's property  contrary  to  the 
United  States  Constitution  or  the  Con- 
stitution of  California.  United  Rail- 
roads of  San  Francisco  v.  City  and 
County  of  San  Francisco  (D.  C.)  239 
F.  987. 

231.  Pipe  linea.— St.  Cal.  1913,  p. 
657,  §  1,  subsec.  "d,"  and  secUon  2 
declaring  every  individual  association 
or  corporation  using,  operating,  own- 
ing, managing,  or  controlling  any  oil 
pipe  line  a  common  carrier,  is  void  and 
unconstitutional,  and  in  violation  of 
Const.  U.  S.  Amend.  14,  as  taking  pri- 
vate property  without  compensation. 
Associated  Pipe  Line  Co.  v.  Railroad 
Commission  of  California  (Cal.)  109 
P.  62. 

233.  Public  parks.— Forest,  Fish, 
and  Gan^  Law  N.  Y.  §  35  et  seq., 
authorizing  acquisition  of  lands  for 
Adirondack  Park,  and  authorizing  ap- 
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propriation  in  advance  of  compensa- 
tion, is  not  anconstitutional,  as  pro- 
Tiding  for  taking  of  private  property 
for  public  uses  without  due  process  of 
law.  People  v.  Fisher  (Sup.)  164  N. 
Y.  S.  125,  98  Misc.  Rep.  131. 

^  234.  Drainage.— Laws  N.  Y.  1915,  c. 
717,  concerning  flood  abatement,  is  not 
violative  of  the  Fourteenth  Amend- 
ment, in  that  it  provides  for  taking 
taxpayers'  property  for  the  private 
purpose  of  improving  lowlands  of  in- 
dividuals by  drainage,  and  that  the 
taxation  therein  provided  for  is  for 
private  purposes.  Flood  Abatement 
Commission  of  Olean  v.  Merritt  (Sup.) 
158  N.  Y.  S.  289.  94  Misc.  Rep.  388. 

235.  Irrigation.— Property  of  irriga- 
tion district  incorporated  under  Laws 
Neb.  1895,  c.  70,  with  power  of  eminent 
domain,  was  not  taken  without  just 
compensation  contrary  to  Const  U.  S. 
Amend.  14,  when  required  by  state 
court  to  build  a  bridge  over  its  irriga- 
tion canal  for  purchaser  of  land  on 
both  sides  of  canal.  Farmers'  Irriga- 
tion Dist.  V.  State  of  Nebraska  ex  rel. 
O'Shea,  37  S.  Ct  630,  244  U.  S.  326, 
61  L.  Ed.  1168,  aifirming  judgment 
State  V.  Farmers'  Irr.  Dist,  152  N. 
W.  372,  98  Neb.  239,  L.  R.  A.  1915E, 
687. 

242.  Procedure  in  genorai.— Public 
Utilities  Act  Cal.  f  47,  providing  for 
condemnation  of  property  by  public 
corporations  wherein  value  is  to  be 
fixed  by  Railroad  Commission  and 
right  to  condemn  to  be  determined  by 
superior  court,  is  not  violative  of 
clause  of  federal  Constitution  prohibit- 
ing state  from  depriving  person  of  his 
property  without  due  process.  Marin 
Municipal  Water  Dist.  v.  Marin  Wa- 
ter &  Power  Co.  (Cal.)  173  P.  469. 

243.  Assessment  of  damages  and  al- 
lowance of  compensatlOHd— The  own- 
er of  realty  injured  by  the  construction 
and  operation  of  an  elevated  railroad 
was  not  deprived  of  his  property  with- 
out due  process  of  law  in  violation  of 
the  Fourteenth  Amendment  because 
benefits  resulting  from  the  increased 
travel  were  considered  in  determining 
v/hether  the  premises  had  been  dam- 
aged, though  other  neighboring  lands 
were  similarly  benefited.  McCoy  v. 
Union  Elevated  R.  Co.,  38  S.  Ct.  504, 
247  U.  S.  354,  62  L.  Ed.  1156,  affirm- 
ing judgment  111  N.  E.  517,  271  111. 
490,  and  leave  to  file  petition  for  re- 
hearing granted  38  S.  Ct.  581. 

Public  UtiUties  Act  Cal.  §  47,  pro- 
viding for  condemnation  by  public  cor- 
porations by  proceeding  wherein  value 
is  to  be  fixed  by  Railroad  Commission 
and  right  to  condemn  to  be  determined 
by  superior  court,  is  not  denial  of  due 
process  as  permitting  taking  without 
provision  for  ascertainment  of  com- 
pensation by  judicial  proceeding;  hear- 
ing to  determine  amount  being  provid- 
ed for  in  section  70.    Marin  Municipal 


Water  Dist.  v.  Marin  Water  &  Pow- 
er Co.  (Cal.)  173  P.  469. 

While  Fourteenth  Amendment  of 
federal  Constitution  does  not  regulate 
compensation  to  be  paid,  it  prohibits 
city  in  condemnation  proceedings  from 
depriving  person  of  property  without 
due  process  of  law.  City  of  Los  An- 
geles V.  Allen,  163  P.  697,  32  Cal. 
App.  553.  > 

That  no  damages  in  excess  of  bene- 
fits to  remaining  land  were  assessed 
in  favor  of  owners  of  land  taken  un- 
der eminent  domain  held  not  to  show 
that  such  oMmers  were  deprived  of 
their  property  without  due  process  of 
law.  Great  Northern  Ry.  Co.  v.  City 
of  Minneapolis  (Minn.)  161  N.  W.  231. 

Assessment  of  damages  for  taking  or 
•  damaging  private  property  for  public 
use  by  jury  of  freeholders  as  provided 
in  Kansas  City  charter  held  to  con- 
stitute due  process  of  law.  In  re 
Main  Street  (Mo.)  198  S.  W.  821. 

The  owner  of  land  for  which  con- 
demnation proceedings  have  been  in- 
stituted can  obtain  no  vested  right  to 
the  award  till  by  its  paynwnt  the  con- 
demning party  has  obtained  the  right 
to  appropriate  the  land  to  its  use. 
■  State  V.  Superior  Court  of  Spokane 
County  (Wash.)  171  P.  248. 

Where  the  title  to  a  right  of  way  tot 
a  county  road  was  acquired  by  pro- 
ceedings to  locate  the  road,  and  op- 
portunity was  given  to  the  owner  to 
present  his  claim  for  damages  in  the 
manner  prescribed  by  statute,  his  prop- 
erty was  not  taken  without  due  process 
of  law.  Kelly  v.  Board  of  Com'rs  of 
Big  Horn  County  (Wyo.)  159  T.  1086. 

245.  Notice  and  opportunity  to  be 
lieard.^-Gen.  Code  Ohio,  §§  3677-3697, 
authorizing  municipalities  to  determine 
necessity  for  taking  private  property 
without  giving  owner  a  hearing,  held 
not  invalid  under  Const.  U.  S.  Amend. 
14.  Sears  v.  City  of  Akron,  38  S.  Ct. 
245,  246  U.  S.  242,  62  L.  Ed.  688. 

Personal  notice  of  condemnation  pro- 
ceedings is  not  a  constitutional  prereq- 
uisite to  its  validity,  but  the  Legisla- 
ture can  provide  for  constructive  no- 
tice by  publication.  In  re  Condemna- 
tion Suits  by  United  States  (D.  C.) 
234  F.  443. 

Acts  Ark.  1905,  p.  143,  is  not  un- 
constitutional, since  it  gives  the  land- 
owner a  day  in  court  by  personal  serv- 
ice if  he  resides  in  the  county  and  is 
known,  and  by  publication  where  it  is  a 
proceeding  in  rem;  and  in  the  event  of 
uncertainly  as  to  the  ownership  and 
payment  of  money  he  is  given  a  day  in 
court  by  similar  service  or  warning  or- 
der. Young  V.  Red  Fork  Levee  Dist. 
(Ark.)  186  S.  W.  604. 

Acts  Ark.  1911,  p.  364,  §  1,  is  not 
invalid  because  not  providing  for  no- 
tice to  property  owner  of  taking  of 
land  by  county  court  for  road;  he  not 
being  entitled  to  hearing  on  question 
of  necessity  under  Const,  art.  2,  §  22. 
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The  act  makes  ample  provision  for  no- 
tice and  hearing  on  question  of  com- 
pensation; the  owner  having  a  year 
after  the  order  for  taking  to  apply  for 
allowance.  Sloan  v.  Lawrence  County 
(Ark.)  203  S.  W.  260. 

Provisions  of  eminent  domain  statute 
(Gen.  St.  Minn.  1913,  |§  1566-1572) 
as  to  notice  to  owners  of  land  taken 
constitute  due  process,  and  it  is  not 
necessary  that  statute  require  names 
of  owners  to  be  stated  on  plat  or  in 
notices.  Great  Northern  Ry.  Co.  v. 
City  of  MinneapoUs  (Minn.)  161  N.  W. 
231. 

Where  property  owner,  after  hearing 
before  special  tribunal,  was  awarded 
certain  damages  without  further  op- 
portunity to  be  heard,  and  had  an  ap- 
peal from  such  an  award,  the  proceed- 
ings were  not  void,  as,  denying  due 
process  of  law.  Burkley  v.  City  of 
Omaha  (Neb.)  167  N.  W.  72. 

While  due  process  of  laW  requires 
notice  of  hearings  before  commission- 
ers in  condemnation  proceedings  to 
interested  parties,  notice  need  only  be 
given  sufficiently  early  in  the  proceed- 
ings to  protect  all  rights  to  appear 
at  time  and  place  stated;  and  those 
who  appear  are  entitled  to  further  no- 
tice, but  others  are  in  default,  and 
cannot  complain  of  failure  to  give 
further  notice.  Governor  and  Council 
V.  Morey  (N.  H.)  97  A.  375. 

Code  N.  M.  1915,  §S  5739-5743,  pro- 
viding for  condemnation  of  right  of 
way  for  acequia  purposes,  are  uncon- 
stitutional, because  not  providing  for 
notice  to  Owner  of  meeting  of  apprais- 
ers to  fix  damages,  or  opportunity  to  be 
heard  thereon.  Janes  v.  West  Puerto 
d6  Luna  Community  Ditch  (N.  M.)  169 
P.  309. 

Due  process  of  law  requires  notice 
to  property  owner  as  well  as  oppor- 
tunity to  be  heard  before  an  impartial 
and  disinterested  tribunal,  in  the  ex- 
ercise of  eminent  domain  by  conden»- 
nation  proceedings,  in  view  of  Const. 
U.  S.  art.  5.  In  re  City  of  Rochester, 
121  N.  B.  102,  224  N.  Y.  386. 

Street  Closing  Act  of  N.  Y.  1895, 
prescribing  a  limitation  of  six  years 
for  filing  claims  for  easements  ex- 
tinguished, is  unconstitutional  so  far 
as  applying  to  cases  in  which  the  dis- 
continued street  has  not  been  physi- 
cally closed,  because  containing  no  pro- 
vision of  notice  to  the  owners  of  ease- 
ments. In  re  Newton  Ave.  in  City  of 
New  York,  159  N.  Y.  S.  478,  173  App. 
Div.  32. 

Pub.  Laws  R.  I.  1915,  c.  1278,  per- 
mitting city  of  Providence  to  condemn 
land  for  municipal  water  supply  and 
authorizing  council  to  determine  ne- 
cessity thereof  is  not  in  violation  of 
Const.  U.  S.  Amend.  14,  as  to  due 
process  of  law  in  permitting  such  de- 
termination of  necessity  without  a 
hearing  which  is  a  legislative  and  not 
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a  judicial  question.     Joalin   Mfs-  Co. 
Y.  Clarke  (R.  I.)  103  A.  935. 

246.  Jury  trIaJd— As  to  condennatioD 
proceedings,  it  is  not  essential  to  doe 
process  of  law  required  by  Foorteentli 
Amendment  that  compensation  to  be 
paid  for  property  taken  or  damaged 
under  power  of  eminent  domain  be 
fixed  by  jury.  Marin  Municipal  Water 
Dist  V.  Marin  Water  &  Power  Co. 
(Cal.)  173  P.  469. 

247.  Hearing  and  detemiinatioi  of 
objeetions^— Water  Law  Nev.  (St  1913, 
c.  140),  as  amended  by  St  1915,  c. 
253,  held  not  unconstitutional  as  tak- 
ing property  without  due  procesa,  in 
that  decree  of  district  court  will  be 
tantamount  to  taking  of  property  with- 
out due  process  if  interested  party 
fails  to  file  objections  with  clerk  of 
district  court  to  order  of  determina- 
tion of  state  engineer.  Vineyard  Land 
&  Stock  Co.  V.  District  Court  of 
Fourth  Judicial  Dist.  of  Nevada  in 
and  for  Elko  County  (Nev.)  171  P.  166. 

The  Kochester  City  Charter,  I  89, 
empowering  the  common  council  to 
conclusively  determine  that  hinds  which 
are  without  the  city  are  necessary  for 
municipal  purposes,  does  not  violate 
Const  U.  S.  art  5,  relating  to  due 
process  of  law.  In  re  City  of  Roches- 
ter, 121  N.  E.  102,  224  N.  Y.  386. 

248.  Appeal.— Rochester  City  Char- 
ter, §1  88,  89,  260,  266,  268,  43M38, 
relating  to  condenmation  of  land  out- 
side of  city,  violate  the  due  process 
clause  in  that  section  444,  as  amended 
by  Laws  N.  Y.  1911,  c.  384,  aothorixea 
confirmation  of  report  by  city  coun- 
cil, a  party  to  the  proceeding;  the 
granting  of  an  appeal  by  section  446, 
requiring  a  $1,000  bond,  not  affording 
ample  protection  against  such  con- 
firmations. Sections  444  and  446  (w 
amended  by  Laws  1911,  c  384),  va^ 
section  447  allowing  appeal  to  landown- 
er only  if  report  is  confirmed,  and  city 
also  an  appeal  on  disapproval,  and  to 
neither  on  rejection,  is  a  violation  of 
Const.  U.  S.  Amend.  14.  In  re  City  of 
Rochester,  171  N.  Y.  S.  12,  184  App. 
Div.  369,  reversing  order  (Sup.)  165 
N.  Y.  S.  1026,  100  Misc.  Rep.  421. 

In  railroad's  condemnation  procee^ 
ing,  where  it  paid  damages  and  entered 
under  a  voidable  judgment  thereafter 
reversed,  refusal  of  court  below  to 
make  it,  on  a  second  condenmation  pf^' 
ceeding,  pay  added  value  of  the  tend, 
did  not  deprive  owners  of  property 
without  due  process  of  law,  in  violation 
of  Const  U.  S.  art  14,  §  1.  New  »»▼- 
er,  H.  &  W.  R.  Co.  v.  Honaker  (v»' 
89  S.  B.  960, 119  Va.  641. 

(C)  Tasaiion 

249.  Property    in    general^ubject- 
ing   to   taxation  lands   of  Indian  wpo 
had  petitioned  for  removal  of  r«*7* 
tions  on  alienation,  held  not  a  depo^*' 
tion  of  any  vested  rights.    Sweet 


Due  Proeess) 


CONSTITUTION 


Am.,  Art  14,  §  1 


Schock,  38  S.  Ct  101,  245  U.  S.  192. 
62  L.  Ed.  237,  affirming  judgment 
Schock  V.  Sweet,  145  P.  388,  46  Okl.  51. 

Rev.  St.  Me.  1903,  c  4,  §  87,  au- 
thorizing cities  or  towns  to  establish 
wood,  coal  and  fuel  yards,  held  not  to 
take  taxpayers'  property  for  private 
uses  in  violation  of  the  Fourteenth 
Amendment.  Jones  v.  City  of  Port- 
land, 38  S.  Ct  112,  245  U.  S.  217.  62 
L.  Ed.  252,  L.  R.  A.  1918C,  765,  Ann. 
Cas.  1918E,  660,  affirming  judgment  93 
A.  41,  113  Me.  123. 

Constitutional  guaranty  against  tak- 
ing of  property  without  due  process  of 
law  has  to  do  in  taxation,  with  the 
essentials  of  taxation  only,  and  all* 
other  matter  may  be  varied  according 
to  legislative  will,  subject  to  notice  to 
taxpayers  and  opportunity  to  be  heard. 
Maxwell  v.  Page  (N.  M.)  168  P.  492. 

By  reason  of  "due  process"  clause 
and  because  of  fact  that  state  laws  do 
not  operate  beyond  precincts  of  its 
territory,  a  state  cannot  levy  taxes  on 
property  out  of  its  jurisdiction.  In  re 
Morgan's  Estate  (Sur.)  159  N.  Y.  S. 
105,  95  Misc.  Rep.  451. 

Tax  Law  N.  T.  §  221b,  added  by  Laws 
1917,  c.  700,  providing  for  an  addition- 
al tax  on  investments  in  certain  cases, 
held  to  constitute  a  discrimination,  and 
not  a  classification,  and  repugnant  to 
the  Constitution,  in  that  it  deprives  of 
their  property  individuals  who  succeed 
to  property  of  particular  individuals 
who  have  not  stamped  their  securities 
or  paid  a  personal  tax.  In  re  Wat- 
son's Estate  (Sur.)  172  N.  Y.  S.  29. 

250.  Stocks  and  bonds^-Prohibition 
against  deducting  from  value  of  shares 
of  stock  of  state  banks  and  loan  or  in- 
vestment companies  the  value  of  real 
estate  situated  in  a  foreign  state  does 
not  deny  due  process  of  law.  First 
Nat.  Bank  v.  Moon,  170  P.  33, 102  Kan. 
834,  L.  R.  A.  1918C,  986. 

253.  I  noomeSd— Massachusetts  income 
tax  levied  "by  St.  Mass.  1916,  c.  269,  on 
income  of  Massachusetts  beneficiary 
from  securities  not  taxable,  and  not 
taxed  to  trustee  under  laws  of  Penn- 
sylvania, held  not  unconstitutional  as 
operating  to  take  property  without  due 
process.  Maguire  v.  Tax  Commissioner 
of  Commonwealth  (Mass.)  120  N.  E. 
162. 

254.  Corporatton  taxes.— Common- 
wealth cannot  deprive  foreign  corpora- 
tion of  its  property  through  an  excise 
tax  without  due  process  of  law.  Inter- 
national Paper  Co.  v.  Commonwealth, 
117  N.  E.  246,  228  Mass.  101,  judgment 
reversed  Same  v.  Commonwealth  of 
Massachusetts,  38  S.  Ct.  292,  246  U.  S. 
135,  62  L.  Ed.  624,  Ann.  Cas.  1918C. 
617. 

256.  ^—  Franchise  taxes.— The  state 
of  Alabama,  in  imposing  the  annual 
franchise  tax  exacted  from  domestic 
corporations  upon  a  consolidated  rail- 
way corporation  existing  by  virtue  of 


the  consolidation  under  concurrent  acts 
of  the  states  of  Tennessee,  Mississippi, 
and  Alabama,  of  three  independent  and 
distinct  railroad  corporations  created 
by,  and  formerly  operating  solely  with- 
in, the  respective  states  named,  and 
in  measuring  such  tax  by  the  entire 
capital  stock  of  the  consolidated  cor- 
poration instead  of  measuring  it  by  the 
amount  of  capital  employed  in  the 
state,  as  is  done  in  the  case  of  foreign 
corporations,  violated  neither  the  due 
process,  commerce,  or  equal  protection 
of  the  laws  clauses  of  the  federal  Con- 
stitution, where  the  Alabama  consoli- 
dation statute  expressly  provided  that 
the  consolidated  corporation  shall  in  all 
respects  be  subject  to  the  laws  of  the 
state  as  a  domestic  corporation.  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Stiles,  37 
S.  Ct.  58,  61  h,  Ed.  176. 

Permit  and  franchise  taxes  Imposed 
on  foreign  corporations  by  Rev.  St 
Tex.  1911,  arts.  3837,  7394,  the 
amounts  of  which  are  based  on  capital 
stock,  held  a  taking  of  property  without 
due  process  of  law.  Looney  v.  Crane 
Co.,  38  S.  Ct.  85,  245  U.  S.  178,  62 
L.  Ed.  230,  affirming  decree  Crane  Co. 
v.  Looney  (D.  C.)  218  F.  260. 

Franchise  tax  on  foreign  corporation, 
engaged  in  interstate  and  intrastate 
commerce  in  Indiana  and  Kentucky, 
imposed  under  Ky.  St.  §§  4077-4081, 
held  not  to  deprive  corporation  of  its 
property  without  due  process  of  law. 
Bosworth  V.  Evansville  &  Bowling 
Green  Packet  Co.,  199  S.  W.  1059,  178 
Ky.  716,  rehearing  denied  201  S.  W.  2, 
179  Ky.  710. 

257.  —  Earnings  or  incomev-^rhe 
provision  for  taxation  on  premiums  re- 
ceived from  business  done  in  the  state 
by  a  foreign  insurance  company  under 
Rev.  St  Mo.  1909,  f  7099,  is  not  in 
violation  of  due  process  clause.  Mas- 
sachusetts Bonding  &  Ins.  Co.  v.  Chorn 
(Mo.)  201  S.  W.  1122. 

If  tax  of  2^^  per  cent,  of  gross  re- 
ceipts in  state,  including  premiums  paid 
by  policy  holders  in  state  directly  to 
home  office  of  foreign  insurance  compa- 
ny, levied  on  insurance  companies  by 
Revisal  N.  C.  1905,  §  4715,  is  a  proper- 
ty tax,  it  is  not  violative  of  Fourteenth 
Amendment  as  attempt  to  take  prop- 
erty without  due  process.  Pittsburgh 
Life  &  Trust  Co.  v.  Young  (N.  C.)  90 
S.  E.  568. 

258.  inheritance  and  transfor  taxes. 

•^A  fund  placed  in  trust  in  a  foreign 
state,  the  creator  reserving  to  himself 
an  absolute  power  of  control  and  re- 
ceiving the  income,  may  be  subjected 
to  an  inheritance  tax  in  the  doniicile 
state  without  violating  Const.  Amend. 
14.  Bullen  v.  State  of  Wisconsin,  36 
S.  Ct  473,  240  U.  S.  625,  60  L.  Ed.  830, 
affirming  judgment  In  re  Bullen's  Es- 
tate, 128  N.  W.  109,  143  Wis.  512,  139 
Am.  St  Rep.  1114. 
Inheritance   tax  law  does  not  deny 
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due  process  of  law.  Farkas  v.  Smith, 
94  S.  E.  1016,  147  Ga.  503. 

The  Inheritance  Tax  Law  of  Missouri 
of  1917  does  not  deny  due  process  of 
law.  State  ex  rel.  McClintock  ▼.  Gul- 
notte  (Mo.)  204  S.  W.  806. 

Act  AprU  20, 1909  (P.  L.  p.  325),  and 
Act  April  9,  1914  (P.  L.  p.  267),  im- 
posing a  transfer  tax  do  not  violate 
Const.  U.  S.  Amend.  14.  Howell  v. 
Edwards  (Err.  &  App.)  99  A.  1070, 
89  N.  J.  Law,  713,  affirming  judgment 
(Sup.)  96  A.  186,  88  N.  J.  Law,  134. 

Tax  Law  N.  Y.  §  221b,  levying  addi- 
tional tax  on  transfer  of  investments 
in  certain  cases,  and  penalizing  certain 
transfers,  held  to  deny  due  process  of 
law.  In  re  Watson's  Estate  (Sup.) 
174  N.  Y.  S.  19. 

Rev.  St.  Tex.  1911,  art.  7491,  author- 
izing appointment  of  administrator  in 
inheritance  tax  proceedings,  does  not 
deny  due  process  of  law.  Dodge  v. 
Youngblood  (Tex.  Civ.  App.)  202  S. 
W.  116. 

259.  —  Transfers      of      corporate 

stockd— Stock  Transfer  Tax  Law  N.  Y. 
§  271a,  added  by  Laws  1911,  c.  12,  and 
amended  by  Laws  1913,  c.  811,  {  2,  and 
Laws  1916,  c.  552,  prohibiting  sale  of 
transfer  tax  stamps  without  comptrol- 
ler's consent,  held  not  to  deny  >  due  pro- 
cess of  law.  People  v.  Jackson  (Sp, 
Sess.)  168  N.  Y.  S.  355,  35  N.  Y.  Cr. 
R  17,  judgment  affirmed  161  N.  Y.  S. 
1139,  175  App.  Div.  929. 

260.  Municipal  taxeo^—Tax  by  city  of 
Lincoln  for  campus  extension  to  induce 
location  of  state  University  being  lev- 
ied for  corporate  purpose  within  Const, 
art.  9,  §  6,  Const.  U.  S.  Amend.  14, 
has  no  application.  Sinclair  v.  City 
of  Ldncoln  (Neb.)  162  N.  W.  488. 

Legislature  is  without  power  to  re- 
quire county  to  give  its  binding  obli- 
gation to  pay  interest  on  loan  at  5 
per  cent,  for  41  years  on  application 
and  vote  of  township  or  road  district 
for  construction  and  maintenance  of 
roads  of  -  township  or  district;  hence 
Laws  N.  C.  1917,  c.  6,  §  20,  so  re- 
quiring, is  invalid  as  denying  due  pro- 
cess of  law.  Commissioners  of  John- 
ston County  V.  Lacy  (N.  C.)  93  S.  B. 
482. 

261. Water  taxes.— St.  Cal.1911, 

p.  1290,  as  amended  by  St.  1911  (Ex. 
Sess.)  p.  92,  authorizing  the  people  of 
several  municipalities  of  a  county  to 
form  a  municipal  water  district,  whose 
directors  may  tax  for  its  purposes, 
does  not  take  property  without  due 
process,  because  an  inhabitant  has  no 
opportunity,  except  by  his  vote  on  elec- 
tioh  for  formation,  to  declare  his  op- 
position. Henshaw  v.  Foster  (Cal.) 
169  P.  82. 

262,  School  taxes.— Civ.  Code  Cal. 
1910,  §S  1531-1535,  providing  for  local 
taxation  for  school  purposes,  is  not  a 
deprivation  of  property  without  due 
process  of  law,  in  that  it  denies  hearing 
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as  to  necessity  for  creation  of  school 
district,  or  as  to  amount  of  tax.  Beck- 
ham V.  Gallemore  (Ga.)  93  S.  E.  884. 

Laws  111.  1917,  pp.  741-743,  amend- 
ing  Laws  1909,  pp.  368,  369,  li  93,  % 
.96,  relating  to  non-high  school  dis- 
tricts and  imposing  taxes  therefor,  held 
not  invalid  as  the  property  of  &  tax- 
payer in  a  non-high  school  district 
without  due  process  of  law.  People  r. 
Chicago  &  N.  W.  R.  Co.  (lU.)  121  N. 
E.  731;  Same  v.  Cleveland,  C,  C.  &  St 
L.  Ry.  Co.,  Id.  737;  Same  v.  Wabash 
Ry.  Co.,  Id. 

263.  Assossment  and  coUectloo-lB 
•  genoralw— As  only  those  certificates  of 
the  probate  judge  reciting  erroneous 
payment  of  the  taxes  and  authoming 
return  to  taxpayer  which  are  author- 
ized by  statute  are  conclusire  on  the 
county  board  of  revenue,  the  statute 
authorizing  such  certification  is  not  in 
violation  of  Const.  U.  S.  Amend.  14. 
Board  of  Revenue  of  Montgomery  Coun- 
ty V.  Southern  Bell  Telephone  &  Tele- 
graph Co.  (Ala.)  .76  So.  858. 

Under  R.  S.  Colo.  1908,  §f  5573, 5575, 
5614,  5636^  5639,  held,  that  an  order  of 
the  state  board  of  equalization  raising 
the  valuation  of  property  for  assessment 
is  not  invalid  as  violating  the  due  pro- 
cess of  law  clause.  People  v.  Pitcher 
(Colo.)  156  P.  812. 

Means  prescribed  for  valuation  of 
property  for  taxation  must  be  sutistan- 
tially  observed  or  assessment  will  be  in- 
valid and  the  taking  of  property  without 
due  process  of  law.  Graham  v.  City  of 
West  Tampa  (Fla.)  71  So.  926. 

Where  railroad  leases  its  system,  and 
lessee  returns  for  taxation  on  whole  fte 
of  part  of  road  having  no  charter  ei- 
emption,  omitting  leasehold  interest  of 
so  much  of  railroad  as  comes  within  ex- 
emption, collection  of  tax,  on  omitted 
leasehold  interest  will  not  be  enjoined 
on  ground  of  lack  of  due  process  of  law. 
Wright  V.  Central  of  Georgia  By.  Co^ 
91  S.  E.  471,  146  Ga.  406. 

Tax  Equalization  Act  Ga.  §  6,  re- 
lating to  procedure  on  change  in  ^a^'^** 
tion  fixed  by  taxpayer's  return  and  pro- 
viding for  notice,  hearing,  arbitration, 
etc.,  is  not  violative  of  the  due  process 
of  law  clauses  of  the  state  op  federal 
Constitutions.  Wade  v.  Turner,  91  S. 
E.  690,  146  Ga.  600;  Turner  v.  Wade, 
95  S.  E.  220,  147  Ga.  666. 

Due  process  of  law  does  not  reqiiire 
that,  in  the  exercise  of  taxing  power  to 
defray  governmental  expenses,  the  proP" 
erty  subject  to  tax  or  the  amount  of  t^* 
tax  to  be  raised  shall  be  determine<i  ^^ 
judicial  inquiry.  Harmon  v.  Bo^^^ 
(Ind.)  120  N.  B.  33. 

Prohibition  against  deducting  fr°™ 
value  of  shares  of  stock  of  state  banks 
and  loan  or  investment  companies  the 
value  of  real  estate  situated  in  a  forei^ 
state  does  not  deny  due  process  of  1^^- 
First  Nat.  Bank  v.  Moon,  170  P.  *»» 
102  Kan.  334,  L.  R.  A.  1918C,  986. 

Acts  Md.  1914,  c  197,  providing  ^^^ 
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deduction  from  capital  stock  of  domestic 
fire  insurance  companies  the  amount 
of  mortgages  on  land  within  the  state 
held  by  such  companies,  does  not  con- 
travene Const.  U.  S.  Amend.  14.  City 
of  Baltimore  v.  German- American  Fire 
Ins.  Co.  of  Baltimore  City  (Md.)  103  A. 
980. 

Assessment  of  stock  and  other  prop- 
erty exclusive  of  real  estate  of  defend- 
ant bank  at  its  full  value,  held  not  a 
violation  of  the  Fourteenth  Amendment. 
Magnolia  Bank  v.  Board  of  Sup'rs  of 
Pike  County,  72  So.  607,  111  Miss.  857. 

In  view  of  Code  Miss.  1906,  §  81, 
held,  that  Laws  Miss.  1916,  c.  98,  88  5, 
6,  creating  state  board  of  tax  commis- 
sioners and  providing  for  increase  or 
decrease  of  assessments  by  county  board 
of  supervisors,  was  not  invalid  as  work- 
ing deprivation,  without  due  process,  of 
property  of  individual  taxpayers.  State 
V.  Wheatley,  74  So.  427,  113  Miss.  555. 

Comp.  Laws  N.  D.  1913,  8  2088,  subd. 
14,  authorizing  assessment  of  light, 
heat,  and  power  companies  by  state  tax 
commission  is  unconstitutional,  as  de- 
priving of  due  process  of  law,  since  no 
t)rocedure  is  provided  by  the  act.  State 
V.  Leech  (N.  D.)  157  N.  W.  492. 

Land  subject  to  a  mortgage  may  be 
assessed  at  its  full  cash  value  without 
violating  Const.  U.  S.  Amend.  14,  al- 
though mortgage  debt  is  not  deducted 
from  assessed  valuation.  In  re  Rolater 
(Okl.)  170  P.  507,  509. 

In  view  of  Const  S.  D.  art.  11,  8  2, 
requiring  uniformity  in  taxation  and 
Laws  1913,  c  347,  authorising  tax  com- 
mission in  assessing  property  of  express 
companies  to  take  into  consideration  all 
matters  necessary,  enforcement  and  levy 
on  property  of  an  express  company  as  a 
unit  was  not  taking  property  without 
due  process  of  law.  Ewert  v.  Taylor 
(S.  D.)  160  N.  W.  797. 

On  application  for  reduction  of  as- 
sessment of  foreign  corporation  for 
omitted  taxes,  evidence  that  the  proper- 
ty was  assessed  in  the  same  proportion 
as  the  property  of  other  citizens  was 
properly  excluded,  there  being  no  denial 
of  due  process  of  law  since  it  is  only  a 
systematic  intentional  discrimination 
which  invalidates  the  levy.  tJnion  Tan- 
ning Co.  V.  Commonwealth  (Va.)  96  S. 
E.  780. 

264.  — —  Notice  or  opportunity  for 

hearing^— The^e  is  no  want  of  due  pro- 
cess because  of  valuation  by  board  for 
taxation  being  without  notice  to  proper- 
ty owner;  the  mode  of  enforcing  the 
tox  (Rev.  Laws  Nev.  81  3659-3665)  be- 
ing by  a  judicial  proceeding  wherein 
process  issues  and  an  opportunity  is  af- 
forded for  a  full  hearing,  and  payment 
being  enforced  only  after  there  is  a 
judgment  sustaining  the  tax.  Wells 
Fargo  &  Co.  v.  State  of  Nevada,  39  S. 
Ct.  62,  63  L.  Ed.  — . 

The  Legislature  of  a  state  has  power 
to  prescribe  a  method  of  assessment,  and 
of  the  levy  and  collection,  of  taxes,  with- 


out providing  for  a  hearing  before  any 
court.  In  re  Mississippi  River  Power 
Co.  (D.  C.)  241  F.  194. 

Taxation,  general  or  special,  is  a  leg- 
islative function,  and  it  is  not  necessa- 
ry to  "due  process  of  law"  that  the  mat- 
ter of  assessment  and  levy  shall  ever 
come  before  a  court,  but  it  is  sufficient 
that  at  some  stage  in  the  proceedings 
the  parties  affected  shall  have  an  oppor- 
tunity to  be  heard.  Chicago,  M.  &  St. 
P.  Ry.  Co.  v.  Drainage  Dist.  No.  8  of 
Shelby  County,  Iowa  (D.  C.)  253  F. 
491. 

Where  hearing  on  proposed  increase 
in  valuation  of  certain  property  was 
held  before  only  one  member  of  county 
board  of  equalization,  the  rejection  by 
the  whole  board  of  the  valuation  by 
such  member  and  the  placing  of  a  high- 
er valuation  without  first  notifying  tax-  « 
payer  is  not  taking  property  without 
due  process  of  law;  the  taxpayer  hav- 
ing right  of  appeal  from  board's  order. 
Empire  Mining  Co.  v.  Bowers  (Ala.) 
79  So.  561. 

Where  notice  to  the  owner  is  provid- 
ed, and  he  is  given  right  to  arbitrate 
the  assessed  valuation  of  the  property, 
there  is  due  process  of  law.  Shewmake 
Bros.  Co.  Y.  Dominy,  04  S.  E.  999,  147 
Ga.  577. 

Laws  in.  1905,  p.  137,  8  61,  par.  6. 
providing  for  publication  in  Chicago 
newspaper  of  annual  appropriation  bill 
of  Cook  County  for  taxes,  held  not  in- 
valid under  state  and  federal  Constitu- 
tions as  working  a  deprivation  of  prop- 
erty by  selecting  Chicago  newspapers. 
People  V.  Day,  115  N.  E.  732,  277  111. 
543. 

A  statute  requiring  notice  of  levy  of 
taxes  only  on  application  of  the  collect- 
or for  judgment,  and  securing  the  right 
to  defend  against  it  in  respect  to  the 
validity  and  extent  of  the  tax,  is  a  com- 
pliance with  the  requirement  of  due 
process  of  law.  People  v.  Arnold  Bros., 
118  N.  E.  702,  282  111.  305. 

If  a  statute  provides  for  notice  to  and 
hearing  of  each  proprietor  at  some  state 
of  proceedings  upon  question  of  what 
proportion  of  tax  shall  be  assessed  upon 
his  land,  there  is  no  taking  of  property 
without  due  process  of  law.  Chicago  & 
N.  W.  Ry.  Co.  V.  Board  of  Sup'rs  of 
Hamilton  County  (Iowa)  162  N.  W. 
868. 

While  tax  proceedings  are  necessarily 
summary  requirement  of  due  process  of 
law  by  notice  and  opportunity  to  be 
heard  applies  to  them,  though  it  need 
not  conform  to  any  established  proce- 
dure, and  may  be  varied  by  Legislature. 
Board  of  Levee  Com*rs  of  Fulton  Coun- 
ty V.  Johnson,  199  S.  W.  8,  178  Ky. 
287. 

Protective  principle  that  notice  and 
opportunity  to  be  heard  must  be  allowed 
is  applicable  without  reference  to  value 
of  the  property  sought  to  be  subjected 
or  amount  of  tax  sought  to  be  levied. 
Id. 
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Notice  of  a  meeting  to  increase  tax 
assessments  given  by  publication  only 
is  sufficient  due  process.  State  v. 
Wheatley,  74  So.  427, 113  Mass.  555. 

The  so-called  poll  tax  statute  does  not 
deprive  the  taxpayer  of  his  property 
without  due  process  of  law,  because  it 
fails  -to  provide  for  notice  before  the 
tax  is  levied  or  collected.  Pohl  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.,  160  P.  515, 
52  Mont.  572. 

Where  Supreme  Court  on  a  certiorari 
in  a  tax  case  fails  to  consider  testimony 
first  taken  therein  and  treats  the  case 
as  if  the  evidence  had  been  before  coun- 
ty board  of  taxation,  and  was  avail- 
able to  sustain  its  findings,  the  hearing 
is  a  mere  form  and  not  due  process  of 
law.  Trenton  &  Mercer  County  Trac- 
tion Corporation  v.  Mercer  County 
Board  of  Taxation  (N.  J.)  105  A.  222. 

Notice  of  every  step  in  tax  proceed- 
ings is  not  necessary,  and  an  owner, 
having  notice  and  opportunity  to  be 
heard,  either  before  or  after  the  tax  lien 
is  fixed  upon  his  property,  is  not  de- 
prived of  due  process  of  law.  Maxwell 
V.  Page  (N.  M.)  168  P.  492. 

Comp.  Laws  N.  D.  1913,  §  2088,  subd. 
14,  authorizing  state  tax  commission  to 
assess  light,  heat,  and  power  companies, 
is  unconstitutional,  as  depriving  of  due 
process  of  law,  since  no  opportunity 
is  afforded  property  owner  for  hearing. 
That  the  tax  commission  is  required 
to  be  in  session  at  state  capitol  on 
all  business  days  does  not  save  such 
act  from  unconstitutionality.  State  ▼. 
Leech  (N.  D.)  157  N.  W.  492. 

Code  Va.  1904,  §  508,  as  amended  by 
Acts  1916,  c.  491,  §  1,  subsec.  2,  held 
not  to  violate  the  constitutional  provi- 
sion against  taking  property  without 
due  process  of  law.  Commonwealth  v. 
United  Cigarette  Mach.  Co.  (Va.)  92  S. 
E.  901. 

The  due  process  of  law  clause  is  sat- 
isfied where,  as  under  Code  Va.  1904,  | 
444,  relating  to  correction  of  erroneous 
assessments,  opportunity  is  given  to  all 
interested  to  question  the  validity  of  the 
amount  of  the  tax.  Powers  v.  City  of 
Richmond  (Va.)  94  S.  E.  803. 

266.  — —  Tax  sales  and  proceed! nga 
thereon.— Tq  make  a  certificate  of  the 
comptroller  issued  under  Tax  Law  N.  Y. 
§  135,  that  occupants  of  land  sold  for 
taxes  had  been  served,  final  as  to  the 
question,  when  in  fact  there  was  no 
service,  would  be  taking  property  with- 
out due  process  of  law.  City  of  New 
York  V.  Nunez  (Sup.)  166  N.  Y.  S.  1049, 
101  Misc.  Rep.  375. 

Laws  S.  D.  1911,  c.  224,  §  45,  as  to 
tax  sales  of  school  land,  is  unconstitu- 
tional and  void  as  depriving  original 
contract  holders  of  land  without  due 
process  of  law,  in  that  it  provides  for 
issuance  of  patent  on  presentation  of 
tax  deed  fair  on  its  face,  though  notice 
to  redeem  may  not  have  been  given. 
Caldwell  v.  Pierson  (S.  D.)  159  N.  W. 
124. 
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Preliminary  steps  to  a  tax  sale,  nec- 
essary to  afford  owner  due  process  of 
law,  cannot  be  dispensed  with  even  by 
express  legislative  enactment  Where 
tax  deed  conveys  title  from  conunon* 
wealth,  statute  may  provide  that,  when 
such  deed  to  purchaser  from  it  is  made 
as  prescribed,  its  validity  cannot  be 
questioned  by  former  owner  on  groonda 
concerning  proceedings  subsequent  to 
acquisition  of  title  by  commonwealth,  or 
antecedent  to  such  acquisition,  bat  not 
going  to  validity  of  title.  Dennis  t. 
Robertson  (Va.)  96  S.  E,  802. 

Where  commonwealth  has  obUiined 
valid  title  to  land  and  makes  deed  to 
purchaser  from  it,  case  not  being  that 
of  deed  to  purchaser  at  delinquent  tax 
sale  by  treasurer^  original  owner  is 
without  ground  of  complaint  if  common- 
wealth denies  him  privilege  to  redeem  or 
other  such  quasi  rights.    Id. 

A  special  proceeding  in  rem  for  de- 
linquent taxes,  in  the  form  of  foreclo- 
Bure  of  a  delinquency  certificate,  not  be- 
ing a  suit  between  the  parties,  but  an 
exercise  of  the  sovereign  power  to  tax, 
does  not  in  atiy  way  violate  the  consti- 
tutional guaranties  of  due  process. 
Sparks  v.  Standard  Lumber  Co.,  159  P. 
812,  92  Wash.  584. 

(2>)  lAcerueM  and  licenae  tasa 

268.  Laws  and  ordinances  In  geioral. 
—Pub.  Acts  Conn.  1915,  c.  314,  re- 
quiring a  license  and  a  license  fee  for 
the  display  upon  real  estate  of  an  ad- 
vertisement containing  more  than  four 
square  feet  of  surface,  held  not  con- 
trary to  the  Constitution  as  authoris- 
ing the  taking  of  property  without  due 
process  of  law.  State  v.  Murphy,  98 
A.  a43,  90  Conn.  662. 

Ordinance  of  city  of  Atlanta,  requir- 
ing a  license,  payment  of  occupation 
tax,  and  bond  to  pay  damages  on  ac- 
count of  dishonest  or  fraudulent  con- 
duct of  business,  etc.,  does  not  deprive 
dealers  of  due  process  of  law.  Shur- 
man  v.  City  of  Atlanta  (Ga.)  96  S.  E. 
698. 

Bums'  Ann.  St.  Ind.  1914,  1 10052t3, 
prohibiting  licensing  public  utilities  for 
duplication  of  service  in  any  tcrritoryi 
unless  certificate  of  public  necessity  u 
acquired,  is  not  invalid  as  denying  due 
process  of  law.  Farmers'  &  ^^^ 
chants'  Co-op.  Telephone  Co.,  Bos- 
well,  Ind.,  V.  BosweU  Telephone  Co. 
(Ind.)  119  N.  E.  513. 

The  power  to  regulate  may  include 
the  requirement  of  taking  out  a  license 
and  paying  a  license  fee.  Commoj" 
wealth  V.  Clay,  112  N.  E.  867,  224 
Mass.  271. 

269.  Trade,  bosiness,  or  oecnpat^*" 
In  general.— Gen.  Code  Ohio,  |i  0373-1 
to  6373—24,  requiring  license  as  con- 
dition precedent  to  dealing  in  corP*^' 
rate  securities,  is  not  invalid  as  P^' 
venting  purchases  and  shielding  P^^' 
chasers  from  loss  of  property  because 
of    their    own    defective    jadgm«»^ 


]>iie  ProeeM) 


CONSTITUTION 


Am.,  Art  14,  §  1 


Hall  ▼.  Geiger-Jonea  Co.,  37  S.  Ct. 
217,  242  U.  S.  539.  61  L.  Ed.  480, 
Ann.  Cas.  1917G,  643,  reversing  de- 
cree Geiger- Jones  Co.  v.  Turner  (D. 
0.)  230  F.  '233. 

Laws  Kan.  1915,  c.  371,  forbidding 
sale  of  farm  produce  on  commission 
without  annual  license  from  state 
board  of  agriculture,  on  proper  showing 
of  character,  responsibility,  «etc.,  is 
not  invalid,  as  depriving  such  dealers 
of  their  property  without  due  process 
of  law.  Payne  v.  State  of  Kansas  ex 
rel.  Brewster,  39  S.  Ct,  32,  63  L.  Ed. 

Ordinance  imposing  license  tax  of 
.$300  on  gatherers  of  plumbing,  gas 
fixtures,  and  other  metals  as  junk,  be- 
ing within  police  power,  such  classifi- 
cation distinguishing  from  gatherers  of 
bottles,  rags,  etc.,  or  junk  dealers, 
does  not  prima  facie  offend  due  process 
clause  of  Constitution.  Melnick  v. 
City  of  Atlanta,  94  S.  E.  1015,  147 
Ga.  525. 

Lawb  111.  1909,  p.  98,  to  regulate  the 
pursuit  of  the  business  and  avocation 
of  a  barber  and  to  insure  the  better 
qualifications  of  the  persons  following 
such  business,  and  requiring  an  an- 
nual registration  fee,  is  within  the 
state's  police  power.  People  v.  Logan, 
119  N.  E.  913,  284  111.  83. 

The  provisions  for  occupation  tax 
of  junk  dealers  in  St.  Louis  City  Ordi- 
nance No.  24751,  §  1605,  are  not  in- 
valid as  denying  due  process  of  law. 
City  of  St.  Louis  v.  Baskowitz,  201  S. 
W.  870,  273  Mo.  543. 

Pub.  Acts  Tenn.  1915,  c.  101,  §  4, 
imposing  a  privilege  tax  on  shoe-shin- 
ing parlors,  and  exempting  barber 
shops,  held  not  invalid  as  denying  due 
process  of  law.  Barlin  v.  Knox  Coun- 
ty, 188  S.  W.  795,  136  Tenn.  238. 

A  license  to  operate  a  pool  hall  is 
not  a  property  right,  nor  a  contract, 
nor  does  it  create  a  vested  right,  but 
it  is  a  mere  permit.  State  v.  Clark 
(Tex.  Cr.  App.)  187  S.  W.  760;  Same 
V.  Nabers,  Id.  783.  784. 

270.  Corporations  anil  persons  doing 
business  in  the  state  in  generai.— A 
state  statute,  forbidding  dealing  in 
corporate  stock  without  state  license, 
is  valid  under  the  police  power,  not- 
withstanding the  due  process  of  law 
clause.  Hall  ^:  Geiger-Jones  Co.,  37 
S.  Ct.  217,  242  U.  S.  539,  61  L.  Ed. 
480,  Ann.  Cas.  1917C,  643,  revers- 
ing decree  Geiger-Jones  Co.  v.  Turner 
(D.  C.)  230  F.  233;  CaldweU  v.  Sioux 
Falls  Stockyards  Co.,  37  S.  Ct.  224, 
242  a.  S.  559,  61  L.  Ed.  493;  Merrick 
v.  N.  W.  Halsey  &  Co.,  37  S.  Ct  227, 
242  U.  8.  568,  61  L.  Ed.  498,  revers- 
ing decree  N.  W.  Halsey  &  Co.  v. 
Merrick   (D.  C.)   228  F.  805. 

Ky.  St.  §§  4189a-4189d,  as  to  cor- 
poration license  tax,  in  basing  the  li- 
cense tax  upon  the  authorized  rather 
than  issued  capital  stock,  is  not  an 
arbitrary  exercise  of  the  taxing  pow- 
er, and  therefore  a  taking  of  property 


without  due  process  of  law.  Hillman 
Land  &  Iron  Co.  v.  Commonwealth, 
192  S.  W.  880,  174  Ky.  755. 

278.  Insuranoed— Act  La.  No.  295  of 
1914,  requiring  foreign  fire  insurance 
companies  to  pay  state  treasurer  1 
per  cent,  of  premiums,  to  be  turned 
over  to  officers  of  the  fire  departments 
of  cities,  towns,  and  villages,  under 
penalty  of  $500  or  revocation  of  license 
to  do  business  in  state,  is  not  uncon- 
stitutional as  divesting  vested  rights. 
Citizens*  Ins.  Co.  v.  Hebert  (La.)  71 
So    953 

Kevisal  N.  C.  1905,  §  4715,  levying 
on  all  insurance  companies  a  license 
tax  of  2^  per  cent,  of  gross  receipts  in 
the  state,  including  premiums  paid  by 
policy  holders  by  mail  directly  to  for- 
eign insurance  company  at  its  home 
office  in  another  state,  is  not  violative 
of  Fourteenth  Amendment  to  federal 
Constitution.  Pittsburgh  Life  &  Trust 
Co.  V.  Young  (N.  C.)  90  S.  E.  568. 

283.  Piumbersw— Act  March  27,  1914 
(Ky.  St.  1915,  §  3037F),  requiring 
plumbers  to  undergo  an  examination 
and  obtain  a  certificate,  held  not  to  in- 
fringe vested  rights,  though  not  ex- 
cepting those  already  engaged  in  the 
business.  City  of  Louisville  v.  Coulter, 
197  S.  W.  819,  177  Ky.  242. 

288.  Haek  stands^Laws  Md.  1910,  c. 
109,  §  286,  designating  and  regulating 
the  use  and  occupation  of  hack  stands 
in  the  city  of  Baltimore,  held  not  to 
deprive  persons  of  their  business  or 
property  without  due  process  of  law. 
Swann  v.  City  of  Baltimore,  103  A. 
441,  132  Md.  256. 

289.  Vehicles.— Ky.  St.  §  2739,  im- 
posing license  fees  upon  automobiles 
using  public  roads,  is  not  in  violation 
of  due  process  clause.  Smith  v.  Com- 
monwealth, 194  S.  W.  367,  175  Ky. 
286. 

It  was  within  -power  of  Legislature 
to  impose,  within  constitutional  limits, 
penalties  for  failure  to  register  auto- 
mobile, procure  operator's  license,  etc. 
Cobb  V.  Cumberland  County  Power  & 
Light  Co.  (Me.)  104  A.  844. 

29 1 .  E  mig rant  agents.— Interfering 
with  freedom  of  contract,  see  note 
125,  ante. 

295.  Physicians  and  surgeons  in  gen- 
eral.—Act  Cal.  June  2,  1913  (St  1913, 
p.  722),  regulating  the  practice  of  medi- 
cine, held  not  invalid  as  in  violation 
of  the  Constitution  of  the  United 
States.  Ex  parte  Chow  Juyan  (D.  C.) 
235  F.  1014. 

Acts  Ga.  1916,  p.  87,  §  7,  requiring 
state  board  of  examiners  in  optometry 
to  refuse  certificate  of  registration  to 
one  guilty  of  grossly  unprofessional  and 
dishonest  conduct,  is  contrary  to  due 
process  of  law,  and  is  void.  Mott  v. 
Georgia  State  Board  of  Examiners  in 
Optometry  (Ga.)  95  S.  E.  867. 

The  Legislature  can  prescribe  reason- 
able conditions  on  the  right  to  prac- 
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tice  medicine.  Gen.  Laws  R.  I.  1909,  c 
193,  §  3,  does  not  deny  due  process  of 
law  because  it  fails  to  define  "prac- 
tice of  medicine,"  and  it  cannot  be  held 
contrary  to  the  general  welfare  and 
unreasonable,  and  so  unconstitutional, 
because  it  excludes  from  the  practice 
of  medicine  a  practitioner  of  a  system 
not  taught  in  any  medical  college. 
State  V.  Heflfernan  (R.  I.)  100  A.  55. 
The  statute  prohibiting  practicing 
without  a  license,  St,  Wis.  1913,  $  1435, 
does  not  deprive  persons  of  rights 
guaranteed  by  Const.  U.  S.  Amend.  14, 
§  1.  Piper  V.  State,  158  N.  W.  319, 
163  Wis.  604. 

300.  Gift  enterprises.— A  state  stat- 
ute, imposing  prohibitive  license  tax 
upon  use  of  stamps,  etc.,  redeemable 
in  cash  or  merchandise,  does  not  deny 
due  process  of  law.  Tanner  v.  Little, 
36  S.  Ct.  379,  240  U.  S.  369,  60  L.  Ed. 
691,  reversing  decree  Little  v.  Tannar 
(D.  C.)  208  F.  605;  Pitney  v.  Stete 
of  Washington,  36  S.  Ct.  385,  240  U. 
S.  387,  60  L.  Ed.  703;  Rast  v.  Van 
Deman  &  Lewis  Co.,  36  Sup.  Ct.  370, 
240  U.  S.  342,  60  L.  Ed,  679,  L.  R.  A. 
1917A,  421,  Ann.  Cas.  1917B,  455, 
reversing  order  (D.  C.)  Van  Deman  & 
Lewis  Co.  V.  Rast,  214  F.  827. 

312.  intoxicating  iiquors.— Liquor  tax 
certificate  is  contract,  and  confers  on 
its  holder  property  right,  since  it  is 
now  issued  as  matter  of  right.  People 
ex  rel.  Doscher  v.  Sisson  (Sup.)  166  N. 
Y.  S.  781,  101  Misc.  Rep.  23,  order  re- 
versed  (Sup.)  169  N.  Y.  S.  987. 

(E)  Local  improvemenU 

314.  Improvements  in   general.— The 

expense  of  bridging  a  drainage  ditch  to 
be  constructed  tinder  Drainage  Act  Ind. 
March  11,  1907,  across  a  sandy  ridge 
between  a  lake  and  a  river,  and  expense 
of  taking  out  existing  railway  bridge 
and  erecting  new  piers  because  of  deep- 
ening of  channel  in  carrying  out  drain- 
age system,  may  be  cast  on  a  railroad 
without  denying  due  process  of  law. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Clough, 
37  S.  Ct.  144,  242  U.  S.  375,  61  L.  Ed. 
374,  affirming  judgment  104  N.  E.  975, 
182  Ind..  178. 

To  constitute  due  process  of  law,  as- 
sessment for  local  improvement  must  be 
for  a  public  use;  but  the  entire  com- 
,  munity,  or  any  considerable  portion 
thereof,  need  not  directly  enjoy  or  par- 
ticipate in  the  improvement.  Orr  v.  Al- 
len (D.  C.)  245  F.  486. 

A  local  improvement  for  installation 
of  electroliers  and  conduit  system  for 
the  purpose  of  lighting,  cost  to  be 
charged  on  property  within  district,  pro- 
viding for  temporary  physical  connec- 
tion with  a  public  utility  company's 
lines,  does  not  violate  Const.  U.  S. 
Amend.  14,  §  1 ;  it  not  becoming  prop- 
erty of  utility  company.  Park  v.  Pacif- 
ic Mre  Extinguisher  Co.  (Cal.  App.) 
173  P.  615. 

A  legislative  provision  that  defects  in 
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minute  details  prescribed  for  notice  in 
formation  of  irrigation  districts,  wUcIi 
are  not  essential  to  due  process  of  law, 
shall  not  be  fatal  to  proceedings  for  or- 
ganizing such  districts,  is  valii  Ells 
y.  Board  of  Sup'rs  of  San  IXego  County 
(CaL  App.)  176  P.  709. 

Laws  Fla.  1911,  c  6208,  as  amended 
by  Laws  1915,  c.  6879,  authorizing  es- 
tablishment of  special  roads  and  bridge 
diiatricts  for  governmental  purposes  of 
constructing  and  maintaining  roads 
and  bridges  therein,  does  not  violate  the 
constitutional  provisions  as  to  due  pro- 
cess of  law.  Hopkins  v.  Special  Road 
&  Bridge  Dist  No.  4,  in  Brevard  Coun- 
ty (Fla.)  74  So.  310. 

Acts  Ga.  1911,  pp.  108-132  (Park's 
Ann.  PoL  Code,  f  439a  et  seq.),  autho^ 
izing  establishment  and  incorporation 
of  drainage  district,  is  referable  to  the 
police  power  of  the  state.  Almand  v. 
Board  of  Drainage  Oom'rs,  94  S,  B. 
1028.  147  Ga.  532. 

The  drainage  act  of  March  11, 1907 
(Acta  Ind,  1907,  p.  508 ;  Bums'  Ann. 
St  Ind.  1914,  §  6140),  is  not  unconsti- 
tutional, as  depriving  of  property  with- 
out due  process  of  law  a  person  not  re* 
ported  by  drainage  commissioner  as 
benefited  or  damaged,  for  such  a  pe^ 
son  may  intervene  and  remonstrate  for 
damages,  notwithstanding  section  4 
thereof  (Bums*  Ann.  St.  1914,  S  6143). 
Vandalia  R.  Co.  v.  Mizer  (Ind.)  112 
N.  E.  522. 

Acts  Ind.  1917,  c.  87,  relating  t»  the 
improvement  of  highways,  to  be  paid  for 
from  a  general  tax  and  from  the  bond- 
ing of  counties,  does  not  deny  due  pro- 
cess laws.  Wright  v.  House  (Ind.)  121 
N.  E.  433. 

Acto  Ky.  1914,  c.  53,  adding  subsec 
42  to  Ky.  St  §  3290,  authorising  levy 
of  assessment  against  street  railway  for 
oiling  city  streets  on  which  its  tracks 
are  laid,  is  not  violative  of  the  Pou^ 
teenth  Amendment.  Henderson  Trac- 
tion Co.  V.  City  of  Henderson,  198  S. 
W.  730,  178  Ky.  124. 

Gen.  St.  Minn.  1913,  §  5541,  requi^ 
ing  auditor  to  issue  warrants  npo^ 
progress  certificates  in  ditch  proceed- 
ings without  providing  notice  to  county, 
is  not  unconstitutional  for  want  of  due 
process,  nor  is  it  unconstitutional  on 
that  ground  because  not  providing  notice 
to  county  of  institution  of  proceedings, 
which  would  be  due  process  as  to  pi^ 
in  proprietary  capacity.  State  ▼• 
Hansen  (Minn.)  167  N.  W.  114. 

Laws  Mo.  1907,  p.  411  (Rev.  St  Ma 
1909,  §  10520  et  seq.),  is  not  violatiw  of 
Const  U.  S.  Amend.  14,  8  1,  as  want- 
ing in  due  process  of  law  because  P^ 
ceeds  of  tax  levied  on  cities  is  used  on 
roads  in  county  outside  city  K^** 
State  ex  rel.  St.  Louis  Countv  r.  Go^ 
don,  188  S.  W.  160,  268  Mo.  713. 

Drainage  law  is  not  violative  ^ 
Const.  U.  S.  Amend.  14.  Strawberry 
Hill  Land  Corporation  v.  Startack 
(\'a.)  97  S.  E  362. 

The  imposition  by  laws  Wash.  1&1'» 
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p.  349,  I  2,  of  the  costs  of  fire  protec- 
tion against  private  forest  lands,  is 
within  the  state's  police  power.  State 
V.  Pape  (Wash.)  174  P.  468. 

315.  Assessments  and  special  taxes 

—In  general.— State  may  by  statute  di- 
rectly, or  by  appropriate  legal  proceed- 
ings, fix  basis  of  taxation  or  assessment 
for  local  improvement,  without  violat- 
ing due  process  clause;  but  arbitrary 
exercise  of  such  power  is  confiscation  in 
violation  of  such  provision.  Bush  v. 
Branson,  248  F.  377,  160  C.  C.  A.  387. 

While  railroad  company's  property 
may  be  assessed  for  road,  bridge,  and 
other  improvements  when  benefited,  as- 
sessment, when  no  advantage  or  benefit 
from  improvement  results  to  its  prop- 
erty, is  confiscation.    Id. 

It  is  within  the  authority  of  the  Leg- 
islature to  create  a  subdistrict  for  rec- 
lamation of  a  larger  district  theretofore 
created.  Everglades  Drainage  League 
V.  Napoleon  B.  Broward  Drainage  Dist. 
(D.  C.)  253  F.  246. 

Acts  Ark.  1913,  p.  612,  repealing  Acts 
Ark.  1911,  p.  1245,  purporting  to  estab- 
lish a  drainage  district,  but  invalid  for 
want  of  definite  description  of  bounda- 
ries, held  not  to  cure  defective  descrip- 
tion, as  to  do  so  would  take  property 
of  owners  without  due  process  of  law 
and  without  compensation.  Morgan 
Engineering  Co.  v.  Cache  River  Drain- 
age Dist.,  184  S.  W.  57,  122  Ark.  491. 

In  dividing  levee  district,  Legisla- 
ture could  not  make  property  owners  of 
original  district  liable  for  levee  work 
done  in  new  district,  after  passage  of 
dividing  act,  under  contract  made  by 
original  district,  as  that  would  be  taking 
property  without  due  process  of  law. 
Second  Division  of  Laconia  Levee  Dist. 
V.  Laconia  Levee  Dist  (Ark.)  190  S.  W. 
438. 

Interest  of  one  or  all  of  city  board  of 
trustees  or  other  municipal  body  charg- 
ed with  the  making  or  ratifying  of  as- 
sessments for  street  or  other  improve- 
ments arising  from  their  ownership  of 
property  dire<ftly  afifected  by  improve- 
ment does  not  create  such  a  disqualifica- 
tion to  acts  as  to  render  their  action 
void  as  not  constituting  due  process  of 
law.  Federal  Const.  Co.  v.  Curd  (Cal.) 
177  P.  469. 

The  right  of  landowners,  under  Pol. 
Code  Cal.  §  3466%,  before  it  was 
amended,  to  be  credited  with  payments 
made,  where  a  reclamation  district 
assessment  is  adjudged  invalid,  was  not 
a  vested  right  before  the  adjudication. 
Spurrier  v.  Neumiller  (Cal.  App.)  174 
P.  338. 

An  assessment  for  drainage  district 
against  a  canal  corporation  cannot  be 
deemed  an  assessment  against  the  waste 
ditch  of  the  company,  depriving  them 
of  property  without  due  process  of  law, 
but  against  the  corporation  by  reason  of 
its  being  relieved  of  the  necessity  of 
maintaining  such  waste  ditch.  In  re 
Drainage  Dist.  No.  1  of  Canyon  Coun- 
ty. 161  P.  315,  29  Idaho,  377. 
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'  Acts  Ky.  1914,  c.  53,  adding  subsec. 
42  to  Ky.  St.  8  3290,  authorizing  levy 
of  assessment  against  street  railway 
for  oiling  city  streets  on  which  its 
tracks  are  laid,  is  not  violative  of  the 
Fourteenth  Amendment  Henderson 
Traction  Co.  v.  City  of  Henderson,  198 
S.  W.  730,  178  Ky.  124. 

Determination  of  benefits  4>y  reason 
of  public  improvement  by  jury  of  free- 
holders as  provided  in  Kansas  City 
charter  held  due  process  of  law.  In  re 
Main  Street  (Mo.)  198  S.  W.  821. 

Kansas  City  Charter,  art.  6,  §  3,  rela- 
tive to  assessment  of  benefits  from  pub- 
lic improvement,  held  not  to  deny  due 
process  of  law  in  violation  of  Const 
U.  S.  Amend.  14,  and  Const.  Mo.  art. 
2,  §  30.    Id. 

South  Omaha  Charter,  8  128,  subs.  4 
and  18,  did  not  authorize  assessment  of 
lands  for  local  improvement  in  excess  of 
benefits,  and  was  not  unconstitutional 
as  taking  property  without  due  process 
of  law.  Weise  v.  City  of  South  Omaha 
(Neb.)  160  N.  W.  890. 

No  one  has  a  vested  right  in  a  techni- 
cal defense  to  a  public  improvement  as- 
sessment Overton  v.  City  of  New 
York,  119  N.  E.  408,  223  N.  Y.  199,  re- 
versing judgment  166  N.  Y.  S.  463,  179 
App.  Div.  219. 

Comp.  Laws  Okl.  1909,  §  723,  author- 
izing cities  of  the  first  class  to  make 
street  improvements  and  levy  special 
taxes  therefor,  held  not  violative  of  due 
process  of  law.  Alley  v.  City  of 
Muskogee  (Okl.)  156  P.  315. 

Statutes  authorizing  municipal  cor- 
porations to  improve  streets  and  assess 
benefits  on  abutting  property  are  not  in 
violation  of  Constitution  of  United 
States  or  of  the  state.  Rawlins  v.  War- 
ner-Quinlan  Asphalt  Go.  (Okl.)  174  P. 
526. 

Loc.  ft  Sp.  Acts  Tex.  Slat  Leg.  c.  31, 
subc.  12,  §  7,  forbidding  assessments  in 
excess  of  the  proposed  benefits,  is  but 
a  declaration  of  existing  law,  since  as- 
sessments in  excess  of  the  special  bene- 
fits is  taking  property  without  due  pro- 
cess of  law.  Rudolph  S.  Blome  Co.  v. 
Herd  (Tex.  Civ.  App.)  185  S.  W.  53. 

Legislature  could  authorize  municipal 
corporation  to  charge  owner  of  city  lot 
with  cost  of  constructing  sidewalk  in 
front  of  it,  without  reference  to  whetj^- 
er  lot  was  benefited  by  improvement  or 
not ;  such  action  not  amounting  to  tak- 
ing of  property  without  due  process. 
City  of  Tyler  v.  Cain  (Tex.  Civ.  App.) 
204  S.  W.  473. 

Laws  Wash.  1917,  pp.  522-545,  esta4>- 
lishing  diking  improvement  districts, 
held  not  violative  of  due  process  clause, 
in  so  far  as  it  charges  cost  on  property 
benefited.  Foster  v.  Commissioners  of 
Cowlitz  County  (Wash.)  171  P.  539. 

316.  ——  Apportionment,  aocording 
to  area,  frentage,  or  valuatlond— Leg- 
islature of  state  may  charge  on  prop- 
erty benefited  cost  of  local  improvement, 
such  as  a  highway,  either  according  to 
valuation,  of  superficial  area,  or  front- 
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age.  Bash  v.  Branson,  248  F.  877,  160 
C.  G.  A.  387. 

To  constitute  due  process  of  law  it  is 
only  required  that  the  costs  of  a  local 
public  improvement  be  apportioned  in 
a  just  and  reasonable  mode,  according 
to  benefits.  Ohio  Conservancy  Act,  S 
43,  providing  for  tax  on  assessed  valua- 
tion to  pay  preliminary  expenses  of 
conservancy  district,  held  not  violative 
of  Const.  U.  S.  Amend.  14.  Orr  ▼. 
Allen  (D.  C.)  245  F.  486. 

That  uniform  acreage  tax  of  25  cents 
per  acre,  instead  of  24.5  cents,  imposed 
by  drainage  board,  pursuant  to  Laws 
Fla.  1917,  c.  7430,  f  7,  would  produce  a 
surplus  over  estimated  expense,  would 
not  invalidate  tax.  Everglades  Drain- 
age League  v.  Napoleon  B.  Broward 
Drainage  Dist.  (D.  C.)  253  F.  246. 

The  Legislature  may  apply  the  ad 
valorem  method  of  assessment  on  a  flood 
protection  project  without  any  judicial 
inquiry  into,  or  determination  of,  extent 
of  benefits.  Los  Angeles  County  Flood 
Control  Dist.  v.  Hamilton  (Cal.)  169  P. 
1028. 

The  tax  for  local  improvements  must 
not  be  so  disproportionate  to  the  value 
of  the  property  to  be  subjected  thereto 
as  to  deprive  the  owner  of  his  property 
without  due  process  of  law.  Raisch  v. 
Regents  of  University  of  California 
(Cal.  App.)  174  P.  943. 

That  blocks  on  opposite  sides  of  street 
are  of  different  depth  in  consequence 
of  which  unplatted  ground  on  one  side 
is  assessable  to  a  greater  distance  than 
on  the  other  does  not  make  the  stat- 
ute, Gen.  St  Kan.  1915,  §§  1705,  1706, 
obnoxious  to  due  process  of  law  clause. 
Watts  V.  City  of  Winfield,  168  P.  319. 
101  Kan.  470. 

Levy  of  special  assessments  for  street 
improvement  on  basis  of  charging  one- 
fourth  of  cost  according  to  frontage, 
and  three-fourths  according  to  area  of 
abutting  property,  did  not  take  prop- 
erty without  due  process.  Ruecking 
Const  Co.  V.  Withnell,  191  S.  W.  685. 
269  Mo.  546. 

Ordinance  of  city  of  Tulsa  levying 
assessments  for  street  paving  creating 
arbitrary  differences  in  property  to  "be 
assessed  without  regard  to  benefits  re- 
ceived, and  allowing  certain  benefited 
property  to  escape  assessments,  violated 
Const  U.  S.  Amend.  14.  City  of  Tulsa 
V.  McCormick  (Okl.)  164  P.  985. 

317.  —  Notice  and  opportunity  for 
hearing.— Rev.  St.  Mo.  1909,  c.  102, 
art  7,  and  Laws  Mo.  1911,  p.  373,  held 
to  accord  landowners  an  opportunity  to 
be  heard  on  the  question  of  benefits 
from  the  establishment  of  a  road  dis- 
trict, so  that  they  were  not  denied  due 
process  of  law.  The  opportunity  o£ 
landowners  to  be  heard  as  to  benefits, 
afforded  by  such  acts  is  no  less  sufil- 
cient  to  satisfy  the  requirements  of  due 
process  of  law,  because  the  particular 
road  to  be  improved  is  yet  to  be  select- 
ed. Due  process  of  law  is  accorded, 
though  landowners  are  not  given  a  hear- 

(2626) 


ing  when  their  lands  are  appraiaed, 
where  a  full  consideration  is  had  tq 
persons  aggrieved  by  a  suit  m  court 
Due  process  does  not  require  that 
landowners  be  afforded  a  hearing  up- 
on the  question  whether  the  benefits 
from  the  improvement  of  the  road  se- 
lected will  be  in  accord  with  the  created 
ratinga  fixed  by  the  statute.  Embree  v. 
Kansas  City  &  Liberty  Boulevard  Road 
Dist,  36  S.  Ct.  317,  240  U.  S.  242,  60 
L.  Ed.  624,  afiirming  judgment  Same  t. 
Kansas  City-Liberty  Boulevard  Road 
Dist,  166  S.  W.  282,  257  Mo.  593. 

Owners  of  property  assessed  for  wid- 
ening of  street  are  not  entitled  onder 
the  due  process  clause  to  be  heard  in 
curative  proceedings  on  the  amount  of 
awards  to  the  owners  of  property  con< 
demned.  St  Louis  &  Kansas  City  Land 
Co.  V.  Kansas  City,  36  S.  Ct  647,  241 
U.  S.  419,  60  Ll  Ed.  1072,  affirming 
judgment  Kansas  City  v.  St  Louis  & 
Kansas  City  Land  Co.,  169  S.  W.  62, 
260  Mo.  395. 

Suit  to  enjoin  collection  of  drainage 
tax,  wherein  court  held  plaintiff  could 
not  show  his  lalid  was  not  benefited  by 
the  improvement,  was  decided  against 
intervening  holder  of  bonds  payable  out 
of  such  tax  without  giving  opportunity 
to  defend,  in  violation  of  Const  U. 
S.  Amend.  14,  where  highest  court  re- 
versed judgment  and  granted  injunction 
against  assessment  on  ground  that  plain- 
tiff's land  was  marshy  and  had  not  been 
benefited.  Saunders  v.  Shaw,  37  S.  CI. 
638,  244  U.  S.  317,  61  L.  Ed.  1163,  re- 
versing judgment  Shaw  v.  Board  of 
ComVs  of  Bayou  Terre-Aux-Boenfs 
Drainage  Dist,  70  So.  910,  138  La.  917. 

The  Ohio  Conservancy  Act  authori*- 
ing  establishment  of  conservancy  dis- 
tricts to  prevent  floods,  etc,  affords  due 
process  of  law,  in  view  of  its  proTisiona 
for  notice  and  a  hearing  on  the  part  of 
landowners,  though  there  is  no  provision 
for  notice  of  duplicate  petitions  file<l 
after  notice  of  the  filing  of  the  main 
petition.  Orr  v.  AUen  (D.  C.)  246  F. 
486. 

Act  La.  No.  256  of  1910,  amended  by 
Act  No.  218  of  1912,  together  with  Act 
No.  183  of  1914,  and  Act  No.  199  of 
1916,  all  relating  to  the  formation  of 
road  districts  and  elections  for  special 
taxes  therein,  though  not  providing  for 
notice  before  creation  of  the  taxing  dis- 
trict, are  not  invalid,  as  denying  ^!^^ 
process,  as  the  acts  provide  for  notice 
of  subsequent  proceedings.  Lancaster 
V.  Police  Jury,  Parish  of  Avoyelles, 
State  of  Louisiana  (D.  C.)  254  F.  179. 

Due  process  of  law  does  not  te(i^ 
that  landowners  be  accorded  hearing  ^^ 
question  of  inclusion  of  t|ieir  land  with- 
in the  flood  protection  district  when 
the  Legislature  has  determined  the  ben- 
efit Los  Angeles  County  Flood  O^^^^ 
Dist  V.  Hamilton  (Cal.)  169  P.  102S. 

Street  Improvement  Act  Cal.  Marcn 
18,  1885,  §  3,  as  amended  by  St  1913. 
p.  403,  which  after  providing  for  aiDP« 
notice  of  resolution  of  intention  to  i^ 
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prove  streets,  provides  for  other  notice 
and  declares  it  not  essential,  cannot  be 
complained  of  as  authorizing  taking 
of  property  without  due  process.  Beale 
y.  City  of  Santa  Barbara  (GaL  App.) 
162  P.  657. 

Where  Legislature  establishing  drain- 
age district  dire(5tly  apportions  rate  of 
special  assessments  on  lands  without 
requiring  judicial  inquiry,  no  notice  to 
or  hearing  on  apportion  of  benefits  to 
lands  is  necessary  under  due  process  of 
law  clause.  Lainhart  y.  Catts  (Fla.)  76 
So.  47. 

Acts  Fla.  1917,  c.  7430,  {  T,  au- 
thorizing drainage  district  supervisors 
to  impose  a  tax  for  exi>en8^  of  surveys, 
assessment  of  benefits  and  damages,  and 
other  necessary  expenses,  if  assessment 
is  levied  without  notice  to  owner  of  op- 
portunity to  contest  merits  of  tax,  de- 
prives him  of  property  without  due  pro- 
cess of  law.  Redman  v.  Kyle  (Fla.)  80 
So.  300. 

In  statute  creating  lien  on  land  with- 
in drainage  district  for  taxes  imposed  to 
pay  preliminary  expenses,  as  deter- 
mined by  board  of  supervisors,  a  pro- 
vision that  no  irregularity  in  holding 
meetings,  or  valuation,  or  assessment, 
etc.,  shall  be  a  valid  defense,  does  not 
accord  owners  "an  opportunity  to  be 
heard  and  to  contest  tax,  so  as  to  con- 
stitute due  process  of  law.    Id. 

Charter  of  city  (Laws  Ga.  1902,  p. 
678,  S  36),  authorizing  city  and  coun- 
cil to  pass  paving  ordinance  without 
mention  of  notice  to  taxpayers,  is  not 
void  in  violation  of  due  process  of 
law  clause,  as  it  impliedly  authorizes 
city  to  provide  for  notice  to  taxpayers 
for  hearing  on  questions  of  necessity, 
etc.  But  a  paving  ordinance,  not  pro- 
viding notice  to  taxpayers,  offends  the 
due  process  clause.  City  of  Sanders- 
ville  V.  BeU,  92  S.  B.  218,  146  Ga.  737. 

Acts  Ga.  1914,  p.  1048,  amending 
charter  of  McGaysville  and  allowing 
notice  of  improvements  by  mall,  held 
not  a  violation  of  due  process  clause^ 
Lewis  v.  Chapman  (Ga.)  94  S.  E.  249. 

Code  Supp.  Iowa  1913,  tit.  10,  c. 
2A,  as  to  drainage  districts,  is  not  un- 
constitutional as  depriving  property 
owners  of  their  property  without'  due 
process  of  law  because  of  failure  to 
give  notice.  Chicago  &  N.  W.  Ry.  Co. 
▼.  Board  of  SupVs  of  Hamilton  County 
(Iowa)  162  N.  W.  8C8. 

Special  assessment  for  drainage  ditch 
improvements  being  limited  by  actual 
benefits  accruing  to  affected  property, 
and  amount  of  such  benefits  being  a 
matter  for  controversy,  .the  general  rule 
that  judicial  hearings  to  deterz^ine  the 
amount  of  tax  or  property  to  be  taxed 
are  unnecessary  does  not  apply.  Since 
special  assessment  for  drainage  ditch 
improvements,  as  provl4ed  by  Acts  1911, 
c.  288  (Bums'  Ann.  St.  Ind.  1914,  {{ 
6I6I0,  6161p),  requires  ascertaimnent 
of  special  benefit  to  accrue  to  each  par- 
ticular tract,  and  involves  notice,  hear- 
ing, consideration  of  evidence,  and  ad- 


judication of  fact,  for  which  the  statute 
makes  no  provision,  it  is  void  under 
Const  U.  S.  Amend.  14,  as  denying  due 
process  of  law.  Harmon  v.  Bolley 
(Ind.)  120  N.  E.  33. 

Laws  Kan.  1909,  c.  201,  relating  to 
construction  and  improvement  of  roads, 
is  not  unconstitutional  as  imposing  on 
township  tax  without  giving  it  any  hear- 
ing with  respect  thereto.  Stevenson  v. 
Board  of  Com'rs  of  Shawnee  County, 
159  P.  5,  98  Kan.  671,  704. 

Laws  Kan.  1909,  c  201,  relating  to 
construction  and  improvement  of  roads, 
is  not  unconstitutional  on  the  ground 
that  it  makes  no  provision  for  notice 
to  landowners  of  proceedings  for  im- 
provement.   Id. 

In  case  of  special  assessment  for  levee 
district,  where  Legislature  does  not  de- 
scribe the  territory  or  fix  tax,  law  must 
provide  for  reasonable  notice  to  affected 
taxpayers  or  direct  board  to  give  such 
notice.  Reasonable  notice,  not  described 
or  fixed  by  Legislature,  must  fix  titae 
and  place  for  hearing  on  amount,  wheth- 
er land  ia  benefited,  and  whetiier  tax 
shall  be  uniform  or  be  graded  accordin|f 
to  value  of  the  land.  Board  of  Levee 
Com'rs  of  Fulton  County  v.  Johnson, 
199  S.  W.  8,  178  Ky.  287. 
'  Gen.  St  Minn.  1913,  i  6571,  provid- 
ing that  in  case  of  a  judicial  ditch  all 
compensation  and  expenses  shaU  be  aud- 
ited, allowed,  and  paid  upon  order  of 
judge  of  district  court  in  charge,  wlth- 
oiit  providing  for  notice  to  county  or 
any  right  of  opportunity  to  be  heard, 
denies  due  process  of  law.  State  v. 
District  Court,  Thirteenth  Judicial  Dist 
(Minn.)   164  N.   W.  815. 

Laws  Miss.  1916,  c.  128,  authoriz- 
ing boards  of  supervisors  and  govern- 
ing bodies  of  municipalities  to  erect  sea 
walls,  etc.,  to  assess  benefits  on  abutting 
owners  and  to  issue  bonds,  and  not  pro- 
viding for  notice,  either  personally  or 
by  publication,  of  hearing  on  assess- 
ments, notwithstanding  section  7  there- 
of, is  obnoxious  to  both  state  and  fed- 
eral Constitutions  as  a  taking  of  prop- 
erty without  due  process  of  law.  Bous- 
log  V.  City  of  Gulfport  (Miss.)  72  So. 
896. 

Notice  of  hearing  /)f  o4>jections  to 
drainage  assessments  as  required  by 
Code  Miss.  1906,  {  1700,  as  amended  by 
Acts  1912,  c.  196,  §  4,  held  not  a  denial 
of  due  process  of  law.  Simmons  v. 
Hopson's  Bayou  Drainage  Dist  (Miss.) 
72  So.  901. 

Special  tax  bills  for  sewer  construc- 
tion being  legislative  assessments,  no 
notice  to  property  owners  of  proceed- 
ings resulting  in  their  issuance  is  neces- 
sayy,  within  the  inhibition  against  de- 
priving one  of  property  without  due 
process  of  law.  Mullins  v.  Mt.  St. 
Mary*s  Cemetery  Ass'n  (Mo.)  187  S. 
W.  1169. 

Due  process  is  not  violated  by  Act 
March  27.  1913  (Laws  Mo.  1913,  p. 
271),  as  to  constructing  and  improving 
ditches,    parties    having    their    day    in 

(2627) 


Am.,  Art.  14,  §  i 


CONSTTTtmON 


{Due  ProceM 


court  when  attempt  is  made  to  collect 
assessments  for  benefits.  Barnes  v. 
Pikey  (Mo.)  190  S.  W.  "SSS. 

While  the  authority  to  lay  off  special 
taxing  districts  may  be  granted  by  the 
Legislature  to  administrative  bodies,  yet 
before  the  land  included  can  be  bur- 
dened with  special  assessment  for  bene- 
fits, a  notice  and  opportunity  to  be 
heard  must  be  accorded  the  landowners 
to  constitute  "due  process  of  law." 
State,  on  Inf.  of  Killam,  v.  Colbert,  201 
S.  W.  52,  273  Mo.  198. 

Gen.  Code  Ohio,  §  8895,  charging  rail- 
road companies  with  one-half  of  the 
cost  of  construction  of  highway  over  an 
existing  railroad  is  not  in  violation  of 
the  Fourteenth  Amendment,  though  no 
provision  is  made  for  a  notice  and  hear- 
ing. Cincinnati  v.  C,  L.  &  N.  Ry.  Co., 
4  Ohio  App.  443. 

Though  special  assessment  cannot  be 
imposed  upon  property  unless  notice  be 
given  and  owner  afforded  opportunity 
to  be  heard  at  some  stage  of  the  pro- 
ceedings, personal  notice  is  not  required, 
and  notice  by  pi^lication  or  by  posting 
is  sufficient.  Drainage  District  No.  7 
of  Washington  Qounty  v.  Bernards 
(Or.)  174  P.  1167. 

Sess.  Laws  Wyo.  1911,  c.  95,  §  74, 
providing  for  additional  assessments  on 
land  in  a  drainage  district  without 
notice,  in  view  of  the  notice  and  hear- 
ing had  on  fixing  the  first  assessment, 
held  not  to  deny  'due  process  of  law. 
In  re  Organization  of  Bench  Canal 
•Drainage  Dist.  (Wyo.)  156  P.  610. 

318.  —  Provisions  as  to  objections 
and  determination  of  validity.— Require- 
ment of  Act  March  3,  1913  (Acts  Ark, 
1913,  p.  527),  that  property  owners  in 
projected  local  improvement  district  ap- 
peal within  30  days  from  city  council* s 
finding  that  majority  of  owners  con- 
seuted  to  formation  of  district,  pre- 
served owners'  constitutional  right  of 
due  process.  Jacobs  v.  City  of  Paris 
(Ark.)    198  S.  W.  134. 

Denver  Charter,  §  300,  held  to  af- 
ford due  process  of  law,  though  board 
of  equalization  which  hears  complaints 
respecting  assessments  for  public  im- 
provements can  only  suggest  and  rec- 
ommend alterations.  Farncomb  v.  City 
and  County  of  Denver  (Colo.)  171  P. 
66. 

Provision  of  charter  of  St.  Paul,  lim- 
iting remonstrance  to  improvement  to 
certain  percentage  of  resident  owners 
representing  not  less  than  50  per  cent 
of  lineal  frontage  on  line  of  improve- 
ment, does  not  conflict  with  Fourteenth 
Amendment.  In  re  Opening  Alley  in 
Whitney  &  Smith's  Addition.  St.  Paul 
(Minn.)  164  N.  W.  983. 

Pub.  Loc.  Laws  N.  C.  1911,  c.  287, 
authorizing  drainage  commissioners  to 
make  benefit  assessments  from  which 
property  owner  may  appear  to  superior 
court,  constitutes  due  process  of  law. 
Long  Creek  Drainage  Dist.  v.  Huffstet- 
ler   (N.  C.)  92  8.  E.  368. 
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Houston  City  Charter,  art.  4a,  de- 
fining improvements,  section  5,  proTid* 
ing  for  a  petition  for  improTements, 
section  7,  providing  for  a  hearing,  and 
section  8,  providing  that  within  ten 
days  after  the  close  of  such  bearing  a 
contest  may  be  instituted,  by  any  per- 
son, due  process  of  law  is  provided,  and 
one  who  fails  to  sue  witliin  ten  days 
cannot  avoid  the  assessment.  Jones  v. 
City  Off  Houston  (Tex.  Civ.  App.)  188 
S.  W.  688. 

A  charter  provision  for  an  appeal 
within  10  days  from  the  order  of  dty 
commissioners  overruling  the  protest  of 
a  property  owner  to  a  paving  improve- 
ment did  not  constitute  a  taking  of 
property  without  due  process  of  law. 
City  of  Ft.  Worth  v.  Capps  Land  Co. 
(Tex.  Civ.  App.)  205  S.  W.  491. 

It  is  not  essential  to  validity  of  act 
authorizing  special  assessment  for  bene- 
fits such  as  Laws  Wash.  1913,  p.  611 
(Rem.  Code.  §§  4226—1  to  4220-41), 
under  due  process  clause  that  act  pro- 
vide for  assessment  through  courts, 
or  for  review  by  them  of  such  proceed- 
ing, made  by  another  body.  Oregon- 
Washington  R.  &  Nav.  Co.  V.  Board 
of  Com'rs  of  Yakima  County  (Wash.) 
175  P.  37. 

319. Relevy   or   reassessments 

There  is  nothing  in  federal  Constitu- 
tion to  prevent  assessment  in  curative 
proceedings  of  property  omitted  from 
the  original  proceeding.  Owners  of 
property  sought  to  be  assessed  in  cur- 
ative proceedings  are  not  entitled  under 
Const.  Amend.^  14,  to  a  redetermina- 
tion of  assessments  made  on  property 
of  other  owners  which  they  accepted 
and  paid.  St.  Louis  &  Kansas  City 
Land  Co.  v.  Kansas  City,  36  S.  Ct  647, 
241  U.  S.  419,  60  L.  Ed.  1072,  af- 
firming judgment  Kansas  City  ▼.  St 
Louis  &  Kansas  City  Land  Co.,  169  S. 
W.  62,  260  Mo.  395. 

(F)  Regulation  and  prohibition  of  ircde 
or  business 

323.  Trade  or  business  In  generals 
The  police  power  may  be  exercised  for 
the  regulation  of  aoy  trade,  or  oc- 
cupation for  the  purpose  of  securing 
the  public  health,  safety,  and  welfare. 
but  if  an  act  has  no  reference  to  either, 
the  personal  liberty  of  the  citizen  to 
pursue  any  avocation  cannot  be  limited 
or  restricted.  People  v.  Griffitb.  H' 
N.  E.  195,  280  111.  18. 

I>aws  S.  D.  1917,  cc.  333,  334,  pr" 
viding  a  system  of  rural  credits,  does 
not  deny  due  process  of  law.    Scbaai 
V.   South   Dakota   Rural  Credit  Board 
(S.  D.)  164  N.  W.  964. 

325.  Public  service  in  generel."^'' 
der  of  public  service  commiesion,  re- 
quiring gas  company  to  extend  P\P^' 
to  rapidly  growing  settlement  1^  niil^^ 
from  its  mains,  held  not  arbitrary  or 
capricious,  so  as  to  constitute  a  dem*' 
of  due  process  of  law.    People  of  Sta'* 
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of  New  York  ex  rel.  New  Tork  & 
Queens  Gas  Co.  v.  McCall,  38  S.  Ct. 
322.  245  U.  S.  345,  62  L.  Ed.  337.  af- 
firming order  People  ex  rel.  New  York 
&  Queens  Gas  Co.  v.  McCall,  113  N.  E. 
795.  219  N.  Y.  84,  Ann.  Cas.  1916E, 
1042,  which  reversed  157  N.  Y.  S.  707, 
171  App,  Div.  580. 

Const.  Cal.  art.  12,  §  23,  St.  1913, 
p.  84,  and  the  Public  UtiUties  Act  as 
to  regulation  of  public  utilities,  if  not 
restricted  to  properties  in  fact  di- 
voted  to  public  use,  would  violate  due 
process  of  law.  Allen  v.  Railroad  Com- 
mission of  California  (Cal.)  175  P. 
466. 

327.  Sale  of  goods  and  merchandise 
in  general.»Iiaws  Miss.  1916,  c.  135,  § 
3,  prohibiting  county  supervisors  from 
letting  contracts  to  furnish  county  with 
blank  books,  stationery,  etc.,  to  persons 
who  are  not  bona  fide  residents  of 
state,  actually  engaged  in  printing  busi- 
ness in  state,  held  not  violative  of  due 
process  of  law.  State  v.  Senatobia 
Blank  Book  &  Stationery  Co.,  76  So. 
258,  115  Miss.  254. 

328.  Gift  enterprises.— A  bill  forbid- 
ding the  issuance  of  trading  stamps 
redeemable  by  any  one  other  than  the 
seller  is  unconstitutional.  In  re  Opin- 
ion of  the  Justices,  115  N.  E.  978,  226 
Mass.  613.' 

Business  of  trading  stamp  company 
which  furnished  merchants  with  trad- 
ing stamps  redeemable  in  merchandise 
is,  in  absence  of  prohibiting  legislation, 
lawful.  People  v.  Sperry  &  Hutchinson 
Co.  (Mich.)  164  N.  W.  503. 

Laws  Wis.  1917,  c.  480,  creating  sec- 
tion 1747m  of  the  Statutes  and  pro- 
hibiting use  of  trading  stamps  entitling 
buyer  to  merchandise  and  prescribing 
]>enalties  for  violation,  held  within  po- 
lice power  of  state.  Sperry  &  Hutchin- 
son Co.  V.  Weigle,  166  N.  W.  54,  166 
Wis.  613. 

332.  Sunday  laws.— If  ordinance  reg- 
ulating businesses  remaining  open  on 
Sunday  and  prohibiting  others  from  re- 
maining open  is  a  valid  exercise  of  the 
police  power,  it  is  not  invalid  as  tak- 
ing property  without  due  process  of 
law.  Ex  parte  Sumida  (Cal.)  170  P. 
823. 

An  ordinance  enacted  under  the  char- 
ter of  the  city  of  Bo  gain  sa  (Act  I»a. 
No.  14  of  1914),  requiring  moving  pic- 
ture theaters  to  be  closed  on  Sundays, 
does  not  contravene  guaranty  of  due 
process  of  law.  City  of  Bogalusa  v. 
Blanchard,  74  So.  588,  141  La.  33. 

343.  Sale  of  stoclcs,  bonds,  securi- 
ties and  evidence  of  Indebtedness— Biue 
sky  laws.— The  Ohio  "blue  sky"  law, 
regulating  the  sale  of  bonds,  stocks, 
and  other  securities,  deprives  dealers 
in  stocks,  bonds,  and  other  securities  to 
which  it  relates  of  their  property  and 
of  their  liberty  or  right  to  pursue  a 
lawful  calling  without  due  process  of 
law  limited   only   by   the   unrestrained 


discretion  of  the  commissioner  appoint- 
ed under  the  act,  and  every  investiga- 
tion is  ex  parte,  no  rules  of  procedare 
are  prescribed,  nor  is  the  commissioner 
required  to  establish  any  rule  or  regu- 
lation. He  may  hear  only  eviden'ce  un- 
favorable to  the  investigated  party  and 
without  the  safeguard  of  an  oath,  and 
the  uncontrolled  discretion  of  the  com- 
missioner or  his  assistant  may  injure 
and  possibly  destroy  worthy  business 
enterprises  and  cast  a  doud  on  the 
name  of  the  applicaht  or  licensee.  Oei- 
•  ger-Jones  Co.  v.  Turner  (D.  O.)  230  F. 
233. 

343.  Bulk  sales.^— Impairing  freedom 
of  contract,  see  note  125,  ante. 

Personal  Property  Law  N.  Y.  §  44, 
as  amended  by  Laws  N.  Y.  1914,  c.  507, 
S  1,  relating  to  bulk  sales,  held  violative 
of  the  due  process  of  law  provision  of 
the  Constitution.  Klein  v.  Maravelas 
(Sup.)  159  N.  Y.  S.  554,  94  Misc.  Rep. 
458,  order  affirmed  (Sup.)  159  N.  Y. 
S.  1122,  173  App.  Div.  983. 

The  Bulk  Sales  Law  (Code  W.  Va. 
1913,  c.  74,  §  3a  [sec.  38321)  held  not 
an  illegal  deprivation  of  property  rights 
without  due  process  of  law.  Marlow  y. 
Ringer,  91  S.  B.  386  (W.  Va.)  L.  R.  A. 
1917D.  619. 

356.  Manufacture  and  sale  of  arti- 
cles of  food   and  drink  in   general.— 

Lawa  N.  D.  1911,  p.  355,  prohibiting 
.  the  sale  of  lard^  not  in  bulk  unless  put 
up  in  packages' of  specified  weights,  is 
not  invalid  as  denying  due  process  of 
law.  Armour  &  Co.  v.  State  of  North 
Dakota,  36  S.  Ct.  440,  240  U.  S.  510, 
60  L.  Ed.  771,  Ann.  Cas.  1916D,  548, 
affirming  judgment  State  v.  Armour  & 
Co.,  145  N.  W.  1033,  27  N.  D.  177. 

State  statutes,  prohibiting  sale  as  "ice 
cream"  of  product  containing  less  than 
fixed  percentage  of  butter  fat,  do  not 
take  property  without  due  process  of 
law ;  percentages  fixed  not  being  un- 
reasonable, though  ice  cream  of  com- 
merce may  under  some  formulas  be 
made  without  either  cream  or  milk. 
Hutchinson  Ice  Cream  Co.  v.  State  of 
Iowa,  37  S.  Ct.  28,  242  U.  S.  153,  61 
L.  Ed.  217.  Ann.  Cas.  1917B,  643,  af- 
firming judgment  State  v.  Hutchinson 
Ice  Creflm  Co.,  147  N.  W.  195,  168 
Iowa,  1 :  Crowl  v.  .Commonwealth  of 
Prnnnsylvania,  37  S.  Ct.  28,  242  U.  S. 
153,  61  L.  Ed.  217,  Ann.  Cas.  1917B, 
643,  affirming  judgment  Commonwealth 
V.  Crowl,  91  A.  922,  245  Pa.  554; 
Sanders  Ice  Cream  Co.  v.  State  of 
Iowa,  37  S.  Ct.  30,  242  U.  S.  153,  61 
L.  Ed.  222. 

Gen.  Code  Ohio,  §  12725,  penalizing 
sale  of  condensed  milk,  unless  made 
from  unadulterated  full  cream  milk, 
does  not,  in  case  of  wholesome  com- 
pound  of  condensed  skimmed  milk,  con- 
travene Const,  U.  S.  Amend.  14.  Hebe 
Co.  V.  Shaw,  39  S.  Ct.  125,  63  L.  Ed. 

(ien.  Code  Ohio,  {§  5774,  5775,  5778, 
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5785,  12716,  12720,  12725,  as  applied 
to  products  made  by  condeosing  skiin- 
med  milk  and  adding  cocoanut  oil,  held 
not  invalid,  though  preventing  manu- 
facture and  sale,  where  it  was  in  con- 
flict whether  product  was  as  nutritious 
as  condensed  milk  made  from  unskim- 
med milk,  and  though  product  was  not 
known  at  time  of  enactment  of  statute. 
Hebe  Co.  v.  Calvert  (D.  O.)  246  F.  711. 

State,  in  exercise  of  police  power, 
may  prohibit  manufacture  and  sale  of 
intoxicating  and  nOnintoxicating  bev-  ■ 
erages  in  counties  voting  to  prohibit  . 
their  sale  under  Const.  Fla.  art.  19; 
whether  nonintoxicating  beverages  are 
deleterious  or  may  be  used  to  cover  sale 
of  intoxicating  beverages  being  matters 
for  legislative  judgment  Fine  v.  Moran 
(Fla.)  77  So.  533. 

Act  Nov.  17,  1915  (Acts  Ga.  1915 
Ex.  Sess.  p.  77)  §§  1,  2,  prohibiting  un- 
der penalty  the  manufacturing  and  sale 
of  nonintoxicating  liquors  or  drinks,  in- 
cluding near  beer,  intended  as  substi- 
tutes for  alcoholic  liquors,  docs  not 
deny  due  process  of  law.  Kunsberg  y. 
State,  95  S.  E.  12,  147  Ga.  591. 

Act  Nov.  17,  1915  (Acts  Ga.  1915  Ex. 
Soss.  p.  77)  §§  1,  2,  prohibiting  under 
penalty  the  manufacture  or  keeping  for 
sale  liquors  or  drinkp,  including  near 
beer,  intended  as  substitutes  for  alcohol- 
ic or  spirituous  liquors,  is  a  valid  ex- 
ercise of  the  police  power  for  the  protec- 
tion of  health,  morals,  and  public  safe- 
ty.   Id. 

Ordinance  classifying  frozen  custard 
as  ice  cream,  and  requiring  specified 
percentage  of  butter  fat,  held  invalid 
as  applied  to  product  sold  only  as  cus- 
tard, and  which  was  pure  and  whole- 
some. City  of  New  (Orleans  v.  Toca, 
75  So.  238,  141  Le.  551. 

Act  La.  No.  14  of  1916,  prohibiting 
sale  of  nonintoxicating  and  nonalcoholic 
malt  liquors  where  sale  of  intoxicating 
liquors  is  prohibited,  held  not  to  take 
property  without  due  process  of  law. 
State  v.  Kenny,  75  So.  422,  141  Iia. 
594. 

Ordinance  No.  262  of  1917  of  city  of 
Baltimore,  regulating  the  production 
and  distribution  of  milk  and  milk  prod- 
ucts in  the  interests  of  cleanliness 
and  health,  is  not  unconstitutional  as 
depriving  milk  dealers  of  their  property 
without  due  process  of  law.  Creaghan 
V.  City  of  Baltimore  (Md.)  104  A.  180. 

Sale  of  oleomargarine  is  lawful  and 
cannot  be  prohibited.  Jasnowski  v. 
Connolly  (Mich.)  161  N.  W.  907. 

Laws  N.  H.  1903,  c.  122,  §  6,  as 
amended  by  Laws  N.  H.  1911,  c.  193,  { 
1,  forbidding  the  unlicensed  sale  of  fer- 
mented beverages  not  in  fact  intoxi- 
cating, is  not  an  unreasonable  exercise 
of  the  police  power;  as  the  **soft  drink" 
traffic  ia  employed  to  further  the  illegal 
sale  of  intoxicating  liquors.  State  ▼. 
Lebrecque  (N.  H.)  97  A.  747. 

Order  prohibiting  sale  of  loose  or 
dipped  milk  held  not  to  deprive  milk 
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dealer  of  property  without  oompensa- 
tion.  That  milk  has  been  sold  loose  or 
dipped  from  cans  for  ov€r  50  years  does 
not  warrant  injunction  to  restrain  en< 
forcement  of  order  prohibiting  sale  of 
milk  in  such  a  way  if  the  public  health 
demands  the  enforcement  of  the  order. 
Mannix  v.  Frost  (Sup.)  164  N.  I.  S. 
1050,  100  Misc.  Rep.  36. 

Penal  Law  N.  Y.  §  435,  subd.  4,  as 
added  by  Laws  N.  Y.  1915,  c.  233,  pro- 
viding that  one  who,  with  intent  to  de- 
fraud, sells  or  exposes  for  sale  any  meat 
falsely  represented  to  be  ''kosher,"  or 
as  having  been  prepared  under  orthodox 
Hebrew  religious  requirements,  is  guilty 
of  a  misdemeanor,  is  valid  being  with- 
in the  police  powers.  The  act  is  not 
unduly  oppressive  on  meat  dealers, 
since  intent  and  false  representation  are 
essential  ingredients  of  the  crime.  Peo- 
ple V.  AUas,  170  N.  Y.  S.  834, 183  App. 
Div.  595. 

Agricultural  Law  N.  Y.  {  41,  pro- 
hibiting sale  of  imitation  butter,  except 
in  packages  of  not  more  than  five 
pounds,  and  which  shall  be  wrapped 
and  sealed,  and  the  seal  of  which  shall 
be  unbroken,  and  shall  have  printed 
thereon  the  name  and  address  of  the 
manufacturer,  is  a  valid  exercise  of  the 
police  power.  People  v.  Wilcox  (Sup.) 
170  N.  Y.  S.  944,  103  Misc,  Rep.  289. 

Penal  Law  N.  Y.  §  435,  subd.  4,  as 
added  by  Laws  1915,  c.  233,  as  to  false- 
ly representing  as  "kosher"  meats,  etc, 
is  not  an  invasion  of  personal  rights. 
People  V.  Goldberger  (Sp.  Sess.)  1(3 
N.  Y.  S.  663. 

Since  saccharin  is  not  injnrioDS  to 
health,  its  use  in  food  products  may  he 
regulated,  but  cannot  be  prohibited,  un- 
der the  exercise  of  tiie  p6\i<x  power. 
New  York  Sanitary  Code,  §  68,  and  reso- 
lution of  August  22,  1911,  of  board  of 
health  enacted  pursuant  to  New  York 
Charter,  §  1262,  prohibiting  use  of  8a^ 
charin  in  foods,  beverages,  or  confec- 
tions, held  a  reasonable  exercisa  of 
police  .power  and  not  unconstitutionaL 
People  V.  Excelsior  Bottling  Works  (Sp. 
Sess.)  168  N.  Y.  S.  579,  36  N.  T.  Cr. 
R.  62,  judgment  reversed  (Sup.)  171  N. 
.  Y.  S.  733. 

Act  Pa.  May  16,  1913  (P.  L.  21«). 
providing  that  certain  named  articles 
should  not  be  sold  for  food  after  having 
been  held  in  a  cold-storage  warehouse 
for  a  certain  number  of  months  spec»* 
fied,  is  not  unconstitutional  as  violating 
the  Fourteenth  Amendment  Nolan  ▼• 
Jones,  67  Pa.  Super.  Ct  430. 

The  Legislature  has  power  to  prohibit 
as  a  police  regulation,  sale  of  nonintox- 
icating malt  liquors  in  territory  where 
prohibition  is  in  force.  Claunch  J- 
State  (Tex.  Cr.  App.)  203  S.  W.  891. 
reversing  judgment  on  motion  for  '^ 
hearing  199  S.  W.  483. 

357.  Manufacture,  transportation  ts|[ 
sale  of  intoxicating  liquors^ProliibitiO" 
In  general.— Nonintoxicating  beveragefl» 
see  note  356.  ante. 
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Possession  or  use  for  personal  ben^t» 
see  note  136^,  ante. 

A  state  may,  under  due  process  qt  law 
clause,  forbid  all  shipments  of  intoxi- 
cating Uquors,  whether  intended  for 
personal  use  or  otherwise.  James 
Clark  Distilling  Co.  v.  Western  Mary- 
land R.  Co.,  37  S.  Ct.  180,  242  U.  S. 
811,  61  Lr.  Ed.  326,  Ia  B.  A.  1917B, 
1218,  Ann.  Cas.  1917B,  846. 

Sess.  Laws  Idaho  1909,  p.  17,  |  25, 
making  transportation  of  liquors  into 
prohibition  district  a  misdemeanor,  does 
not  deprive  one  of  property  without 
due  process  of  law.  State  y.  Cummins 
(Idaho)  165  P.  216. 

Prohibition  Law  (Acts  Ind.  1917,  c. 
4),  prohibiting  manufacture  and  sale  of 
intoxicants  held  not  unconstitutional. 
Schmitt  ▼.  F.  W.  Cook  Brewing  (>). 
(Ind.)  120  N.  B.  19. 

Prohibition  Law  (Acts  Ind.  1917,  c 
4),  prohibiting  manufacture  and  sale  of 
intoxicants,  is  not  violative  of  state  or 
federal  Constitutions  as  depriving  brew- 
ing company,  chartered  by  state,  of  Its 
property.    Id. 

Person  enjoying  privilege  or  license 
to  manufacture,  deal  in,  or  sell  intoxi- 
cants has  no  vested  right  therein. 
State  v.  Hill  (Iowa)  158  N.  W.  518. 

Acts  La.  1915,  No.  8  (Ex.  Sess.), 
prohibiting  the  keeping  of  a  blind  tiger, 
and  providing  for  search  for  and  seizure 
of  intoxicating  liquors,  does  not  deny 
due  process  of  law.  State  v.  Nejin,  74 
So.  103,  140  La.  793. 

Sess.  Laws  Okl.  1913,  c.  26,  §  4,  mak- 
ing it  a  crime  to  keep  a  place  with  the 
Intent  or  for  the  purpose  of  manufac- 
turing, selling,  or  otherwise  furnishing 
liquors  or  compounds,  violates  the  con- 
stitutional provisions  guaranteeing  due 
process  of  law.  Proctor  v.  State  (OkL 
Or.  App.)  176  P.  771. 

Const.  Or.  art  1,  §  36,  as  amended 
(see  Laws  1915,  p.  12),  forbidding  the 
manufactune  of  intoxicating  wine  for 
the  maker's  own  use,  does  not  violate 
Const  U.  S.  Amend.  14.  State  v.  Mar- 
astoni  (Or.)  165  P.  1177. 

Act  Feb.  1,  1917  (Laws  Utah  1917,  c. 
2),  relating  to  sale,  manufacture,  and 
possession  of  intoxicating  liquors,  does 
not  'deny  due  process  of  law.  State  v. 
Certain  Intoxicating  liquors  (Utah) 
172  P.  1050. 

359.   ...    Regulatloiii^Neither     the 

Constitution -nor  article  19  thereof  con- 
taining any  provision  as  to  serving  or 
dispensing  intoxicating  liquors,  the  Leg- 
islature may  pass  any  statute  upon  such 
subject  which  it  deems  proper,  and  may 
make  any  reasonable  regulation  thereof. 
Van  Pelt  v.  Hilliard  (Fla.)  78  So.  693. 
Laws  N.  Y.  1917,  c.  521,  authorizing 
excise  commissioner  to  suspend  privi- 
leges under  liquor  tax  certificates,  and 
prohibit  sale  of  intoxicants  in  proximity 
to  camps  of  soldiers,  etc.,  is  constitu- 
tional. People  ex  rel.  Doscher  v.  Sis- 
son,  118  N.  E.  789,  222  N.  Y.  387,  af- 
firming order  167  N,  Y.  S.  801,  180 
App.  Div.  464. 


Acts  Tex.  85th  Leg.  (4th  Called  Sess.) 
1918,  1 1,  making  it  unlawful  in  time  of 
war  between  United  States  and  another 
nation  to  sell,  barter,  or  exchange  in- 
toxicating liquors  within  10  miles  of  the 
land  or  buildings  occupied  or  controlled 
by  the  United  States  government  and 
used  as  a  fort,  arsenal,  training  camp 
or  quarters,  is  not  unconstitutional, 
but  is  a  valid  exercise  of  police  powers. 
Ex  parte  Hollingsworth  (Tex.  Cr.  App.) 
2<J3  S.  W.  1102. 

The  power  of  the  Legislature  to  deal 
with  the  liquor  traffic  by  regulation  or 
suppression  is  plenary  and  a  vaUd  exer- 
cise of  the  police  power.  State  v. 
Stoughton  Club  of  Stoughton,  158  N. 
W.  93,  163  Wis.  362. 

360.  Pool  and  biillani  rooins.^Where 

an  individual  acquired  pool  hall  and 
fixtures  and  licenses  after  prohibitory 
penal  statute  was  adopted  and  declar- 
ed valid  by  the  Court  of  Criminal  Ap- 
peals, but  after  Supreme  Court  de- 
clared it  invalid,  he  had  no  vested  prop- 
erty rights  to  entitle  him  to  enjoin 
enforcement  of  the  statutes.  Where 
pool  halls  become  inherently  vicious 
and  properly  subject  to  police  power, 
the  license  granted  them  does  not  cre- 
ate a  vested  right,  since  no  one  has  a 
vested  right  to  carry  on  a  business 
hurtful  to  public  welfare.  State  v. 
Clark  (Tex.  Cr.  App.)  187  S.  W.  760; 
Same  v.  Nabers,  Id.  783,  784. 

361.  Pawn  brokers,  loan  brokers, 
Junk  dealers,  and  dealers  in  secondhand 

goods.^Drdinance  forbidding  junk 
dealers  to  melt  or  cut  any  junk  until 
after  ten  days  from  its  inspection,  ex- 
cept on  consent  of  chief  of  police  in 
emergency,  and  forbidding  any  one 
from  buying  or  receiving  from  junk 
dealer,  gatherer,  etc.,  any  brass,  cop- 
per, etc.,  unless  it  has  been  inspected 
and  passed  on  by  police  officer,  does 
not  deny  due  process  of  law.  Shur- 
man  v.  City  of  AUanta  (Ga.)  95  S. 
B.  698. 

Loan  Shark  Act  lU.  §  5a,  is  not  vi- 
olative of  Const  U.  S.  Amend.  14,  and 
Const.  HI.  art.  2,  §  2,  as  depriving  of 
property  without  due  process  of  law. 
People  V.  Stokes,  118  N.  E.  87,  281 
III.  159. 

The  Ohio  Chattel  Loan  Law,  fixing 
the  rate  of  interest  on  loans  on  mort- 
gage security,  the  rate  of  interest, 
etc.,  is  not  invalid  as  a  denial  of  the 
right  of  property  without  due  process 
of  law.  Wessell  v.  Timberlake  (Ohio) 
116  N.  E.  43. 

3611/4.  Private  detectives.— Municipal 
ordinances  subjecting  business  of  pri- 
vate detective  to  police  supervision 
held  not  to  offend  against  due  process 
clause,  but  valid  exercise  of  police  pow- 
er. Lchon  V.  City  of  Atlanta,  37  S.  Ct 
70,  242  U.  S.  53,  01  L.  Ed.  145,  af- 
finning  judgment  84  S.  E.  608,  16 
Ga.  App.  64. 

36P/2.  Barratry-— Acts  Tex.  35th 
Leg.  c  133,  amending  Pen.  Code  1911, 

(2631) 


Am.,  Art.  14,  §  1 


CONSTITUTION 


(Dne  PrcMMt 


art.  421,  so  as  to  further  define  bar- 
ratry and  extend  provision  to  all  per- 
sons who  might  seek  employment  to 
present  or  collect  claim,  held  not  in- 
valid, as  depriving  citizens  of  Texas  of 
property,  privileges,  or  immunities 
without  due  process  of  law.  Ex  parte 
McCloskey  (Tex.  Cr.  App.)  199  S.  W. 
1101. 

362.  Conduct  of  horse  racing.^Under 
Ky.  St.  §  3990a,  since  a  race  track 
owner  has  no  inherent  right  to  con- 
duct a  race,  the  enforcement  of  a  rule 
requiring  a  purse  of  certain  size  is 
not  taking  property  without  due  pro- 
cess of  law.  Douglas  Park  Jockey 
Club  v.  Talbott,  191  S.  W.  474,  173 
Ky.   685.      ^ 

373'/2-  Storage  and  ginning  of  cotton. 
—Acts  Tex.  33d  Leg.  (2d  Called  Sess.) 
c.  5,  regulating  storage  and  ginning 
of  cotton,  requiring  cotton  ginners  to 
abstract  and  preserve  three  samples 
from  each  bale,  thus  imposing  an  ex- 
p<snse  of  not  to  exceed  15  cents  per 
bale  in  the  ginning  of  cotton,  does  not 
deprive  the  cotton  ginners  of  due  pro- 
cess of  law.  Ex  parte  White  (Tex.  Cr. 
App.)  198  S.  W.  583. 

374.  Storage  and  sale  of  explosives 
and  inflammable  materiai.^The  oil  in- 
spection law  is  not  violative  of  Const. 
U.  S.  Amend.  14,  §  1,  as  to  due  process 
of  law.  Standard  Oil  Co.  v.  Graves 
(Wash.)   162  P.  558. 

381.  Banks  and  banking.— Guaranty 
of  state  and  federal  Constitutions  that 
property  of  citizens  shall  not  be  tak- 
en without  due  process  of  law  held  not 
violated  by  requiring  bank  organized 
under  the  State  Bank  Act  to  locate  in 
village  to  conduct  its  business  in  that 
territory  after  annexation  of  village  to 
a  city.  People  v.  Adams  State  Bank, 
111  N.  E.  989,  272  lU.  277. 

The  state  has  the  right  to  prescribe 
the  general  policies  which  shall  be 
observed  in  the  conduct  of  a  banking 
institution.  Citizens'  Bank  of  Hayti  v. 
Wells  (Mo.)  190  S.  W.  314. 

Comp.  Laws  Okl.  1909,  §  323,  pro- 
tecting depositors  of  banks,  does  not, 
as  to  surety  executing  bond,  under 
section  7943,  securing  temporary  de- 
posit of  school  moneys  of  state,  and 
compelled  to  repay  such  moneys,  de- 
prive surety  company  of  its  property 
without  due  process  of.  law.  United 
States  Fidelity  &  Guaranty  Co.  ▼. 
State  (Okl.)  168  P.  234. 

Act  Pa.  ApriH17,  1872  (P.  L.  62). 
providing  that  funds  in  savings  insti- 
tutions not  demanded  for  30  years  shall 
be  paid  to  commonwealth,  and  that 
thereafter  the  depositor  may  recover 
same  from  it,  does  not  deny  due  pro- 
cess of  law.  Commonwealth  v.  Dollar 
Savings  Bank,  102  A.  569,  259  Pa. 
138. 

Since  by  Const.  Wash.  art.  12,  §  1, 
the  state  reserved  the  power  to  reg- 
ulate corporations.  Laws  Wash.  1917, 
p.    271,    regulating    and  limiting    trust 
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companies,  does  not  violate  the  due 
process  of  law  clauses.  Union  Trust 
Co.  V.  Moore   (Wash.)  175  P.  565. 

334.  lnsuranoe.^Freedom  of  con- 
tract,  see  note   125,   ante. 

Act  S.  C.  March  2,  1916  (29  St  at 
Lai'ge,  p.  676),  regulating  qualificadon 
of  an  insurance  broker,  being  passed 
in  the  exercise  of  a  power  of  goTern- 
ment,  and  having  relation  to  that 
power,  does  not  deprive  one  desiring 
to  engage  in  the  business  of  his  liberty 
and  a  property  right  in  violation  of 
the  due  process  clause.  La  Tourette 
V.  McMaster,  39  S.  Ct.  160,  63  L  Ed. 

To  compel  a  foreign  insurance  as- 
sociation to  pay  the  stipulated  indem- 
nity to  those  entitled  thereto,  e?en 
though  payment  has  been  already 
made  to  another  not  lawfully  entitled 
thereto,  does  not  violate  Const  U.  S. 
Amend.  14.  Weiditschka  v.  Supreme 
Tent  of  Knights  of  the  Maccabees  of 
the  World  (Iowa)  170  N.  W.  300. 

3341/4.  Employment  ageneies^Right 
of  individual,  under-  Const.  Amend.  14, 
to  engage  in  lawful  business,  is  in- 
fringed by  Washington  Employment 
Agency  Law,  making  it  criminal  to  re- 
ceive from  any  person  seeking  employ- 
ment any  fee.  Adams  v.  Tanner,  37 
S.  Ct,  662,  244  U.  S.  590,  61  L  Ed. 
1336,  L.  R.  A.  1917F,  1163,  reversing 
judgment  Wiseman  y.  Same  (D.  G.) 
221  F.  694. 

Laws  Wash.  1915,  p.  1,  forbidding 
any  person  from  taking  a  fee  from  a 
person  seeking  employment  for  fur- 
nishing employment  or  information 
leading  thereto,  is  a  valid  exercise  of 
the  police  power  and  not  violative  of 
the  14th  Amendment.  State  v.  Ross- 
man,  161  Pac.  349,  93  Wash.  530,  L. 
B.  A.  1917B,  1276. 

384>/2.  Weights  and  measerea^Lawi 

Mo.  1913)  p.  354,  as  to  inspection  and 
weighing  of  grain,  section  63  of  which 
prohibits  any  one  other  than  a  state 
weigher  issuing  weight  certificate  for, 
or  charging  for,  weighing  gram  weigh' 
ed  at  a  public  warehouse,  where  state 
weighers  are  stationed,  does  not*  de- 
prive one  of  liberty  or  property,  in 
violation  of  Const.  U.  S.  Amend,  li 
Merchants'  Exchange  of  St.  Loois  v. 
State  of  Missouri  ex  rel.  Barker,  39 
S.  Ct.  114,  63  L.  Ed.  — . 

A  regulation  by  a  state  superintend- 
ent of  weights  and  measures,  requirins 
combination  spring  and  lever  compQting 
scales  to  be  equipped  with  a  device  for 
automatically  compensating  for  cbang* 
es  in  temperature,  held  not  in  violation 
of  the  constitutional  rights  of  a  non- 
resident manufacturer.  Standard  Com- 
puting Scale  Co.  v.  FarreU  (D.  C.)  242 
F    87 

'Act"  Okl.  April  1,  1915  (Laws  1915, 
c.  186),  providing  for  the  weighing  of 
cotton  at  cotton  compresses  and  m**' 
ing  a  violation  a  penalty,  is  invalid  as 
depriving   owners,    etc.,    of    cotton  of 
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their  property  without  dae  process  of 
law.  Lockhart  v.  Anderson  (Okl.)  192 
P.  946. 

385.  Railroads  and  other  carrler^- 
In  oeneralw— Act  Ind.  March  6,  1889 
(Burns'  Ann.  St.  1914,  §§  5524,  6525), 
req airing  railroads  to  destroy  noxious 
weeds  on  lands  occupied  by  them  under 
penalty,  recoverable  by  aggrieved  party, 
held  not  to  offend  against  due  process 
of  law  clause.  Chicago,  T.  H.  &  S.  E. 
B.  Co.  V.  Anderson,  37  S.  Ct.  124,  242 
U.  S.  283,  61  L.  Ed.  302,  affirming 
judgment  105  N.  E.  49,  182  Ind.  140. 

To  compel  a  railroad  company  to  ap- 
ply its  property  to  the  construction  and 
operation  of  a  line  of  railroad  which  it 
does  not  desire  to  construct  or  operate, 
is  to  take  its  property.  Atchisou,  T.  & 
S.  F.  Ry.  Co.  V.  Railroad  Commission 
of  State  of  California  (Cal.)  160  P.  828. 

St.  Cal.  1913,  p.  657,  f  1,  subsec.  "d," 
and  section  2,  declaring  every  associa- 
tion or  corporation  using,  operating, 
•  owning,  managing,  or  controlling  any 
oil  pipe  line  a  common  carrier,  is  void 
as  denial  of  due  process  of  law.  Asso- 
ciated Pipe  Line  Co.  v.  Railroad  Com- 
mission of  California  (CaL)  169  P.  62. 

If  statute  gives  power  to  Commfssion 
to  compel  railroads  to  make  costly  bet- 
terments, and  no  provision  is  made 
whereby  revenue  may,  be  obtained  to 
meet  cost,  if  railroads  are  financially 
unable  at  fixed  rate  to  meet  such  costs, 
statute  is  invalid  as  confiscatory.— -State 
ex  rel.  Rhodes  v.  Public  Service  Com- 
mission of  Missouri,  194  S.  W.  287, 
270  Mo.  547. 

Where  a  bridge  company  constructed 
n  bridge  over  Niagara  river,  and  failed 
to  construct  a  pathway  for  pedestrians, 
as  required  by  franchise.  Laws  N.  Y. 
19l5,  c  666,  adding  section  15a  to 
Laws  N.  Y.  1857,  c.  753,  compeUing 
Huch  construction  under  penalties  for 
failure,  held  not  confiscatory  so  as  to 
deny  due  process  of  law.  People  v.  In- 
ternational Bridge  Co.,  119  N.  E.  351, 
223  N.  Y.  137,  affirming  judgment  165 
N.  Y.  S.  1104,  179  App.  Div.  950. 

Th^  business  of  operating  railroads 
is  of  a  peculiarly  hazardous  nature, 
and  may  be  placed  by  statute  in  a  class 
itself  without  violating  the  constitu- 
tional guaranties  of  freedom  from  dep- 
rivation of  liberty  and  property  with- 
out due  process.  Gunn  v.  Minneapolis, 
St,  P.  *  S.  S,  M.  Ry.  Co.,  158  N.  W. 
1004,  34  N.  D.  418. 

Prohibiting' the  owners  of  a  railroad, 
though  financially  unable  to  operate  it, 
to  remove  its  main  track,  contrary  to 
statute  in  force  when  the  charter  was 
granted,  is  not  depriving  them  of  prop- 
erty without  due  process.  State  v. 
Enid,  O.  &  W.  Ry.  Co.  (Tex.)  191  S. 
W.  560,  reversing  judgment  Enid,  O.  & 
W.  Ry.  Co.  V.  State  (Civ.  App.)  181 
S.  W.  498. 

Milwaukee  Ordinance  of  November  8, 
1915,  requiring  street  railway  company 
to  repave  its  track  zone  with  same  ma- 
terial used  by  city,  is  not  unconstitu- 


tional, as  depriving  the  company  of  its 
property  without  due  process  of  law. 
State  V.  Milwaukee  Electric  Ry.  & 
Light  Co.,  161  N.  W.  745.  165  Wis. 
230. 

386.  -^'Construction  of  switches, 
side  tracks  and  spurSi^-Issuance  of 
mandamus  to  compel  the  relaying  of 
rails  removed  from  a  logging  spur  and 
to  resume  service  as  directed  by  the 
state  railway  commission  pending  de- 
termination of  a  suit  in  equity  held  not 
to  deprive  the  railway  company  of  due 
process  of  law,  where  an  indemnity 
bond  was  given  to  cover  the  eventuality 
of  the  vacation  of  the  order.  Detroit 
&,  M.  Ry.  Co.  V.  Michigan  R.  R.  Com- 
mission, 36  S.  Ct.  424,  240  U.  S.  564, 
60  L.  Ed.  802,  affirming  judgment  Mich- 
igan R.  Commission  v.  Detroit  &  M. 
Ry.  Co.,  144  N.  W.  696,  178  Mich.  230. 

387.  -»-  Crossings  and  viaducts.^ 
Laws  Minn.  1913,  c.  78,  {  1  (Gen.  St. 
1913,  I  4256),  making  it  duty  of  every 
railroad  company  whenever  its  right 
of  way  crosses  a  public  street  to  con- 
struct a  suitable  sidewalk,  is  not  sub- 
ject, to  attack  as  denying  due  pro- 
cess. Great  Northern  Ry.  Co.  v.  State 
of  Minnesota  ex  rel.  Village  of  Clara 
City,  38  S.  Ct.  346,  246  U.  S.  434,  62 
L.  Ed.  817,  affirming  judgment  State 
ex  reL  Village  of  Clara  City  v.  Great 
Northern  Ry.  Co.,  153  N.  W.  879,  130 
Minn.  480. 

Evidence  held  to  .'show  that  a  provi- 
sion of  an  ordinance,  requiring  a  sec- 
ond depression  of  railroad  tracks  to 
pass  under  a  single  street,  was  unnec- 
essary and  unreasonable,  so  as  to  de- 
prive the  railroad  company  and  manu- 
facturer having  trackage  connection,  of 
their  property  without  due  process  of 
law.  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
City  of  Minneapolis  (D.  C.)  238  F.  384. 

391.  ...  Track  oonneotlons.^Where 

spur  is  constructed  from  private  in- 
dustry and  under  Const.  Okl.  art.  9,  | 
33,  requirement  that  railroad  construct 
connection  at  expense  of  owner  of  in- 
dustry, does  not  constitute  taking  for 
private  use  without  compensation  and 
without  due  process  of  law.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  State  (Okl.)  157 
P.  1039. 

393.  —   Equipment    of   trains.— A 

state  statute  prohibiting  switching  of 
cars  over  public  crossings  in  cities  of 
the  first  and  second  class  with  less  than 
a  specified  number  of  employes  is  not 
violative  of  due  process  of  law.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  State  of 
Arkansas,  36  S.  Ct.  443,  240  U.  S.  518, 
60  L.  Ed.  776,  affirming  judgment  170 
S.  W.  580,  114  Ark.  486. 

State  statute,  requiring,  in  interstate 
as  well  as  intrastate  commerce,  sepa- 
rate Pullman  accommodations  for  the 
white  and  colored  races,  though  en- 
tailing great  expense  in  view  of  the 
almost  negligible  number  of  colored 
Pullman  passengers,  is  not  confiscatory, 
or  a  taking  of  property  without  due 
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process  of  law.  Southern  By.  Go.  y. 
Norton  (Miss.)  73  So.  1;  Same  v.  Prim- 
rose, Id.  2.  ' 

394.  —   Operation    of    trains    in 

generals— Though  after  the  franchises 
for  some  of  the  lines  of  a  street  rail- 
way company  have  expired,  the  city 
can  require  the  tracks  of  such  lines  to 
be  removed,  it  cannot  require  continu- 
ance of  service  thereon  on  terms  not 
allowing  a  reasonable  return  on  in- 
vestment, as  this  would  amount  to  de- 
nial of  due  process  of  law.  Detroit 
United  Ry.  Co.  v.  City  of  Detroit,  39 
S.  Ct.  151.  63  L.  Ed.  — . 

396.  -^  Transportation  of  freight. 
—Laws  Wash.  1911,  p.  547,  i§  10,  11, 
requiring  common  carriers  to  promptly 
furnish  cars  to  shippers,  are  valid. 
State  V.  Public  Service  Commission  of 
Washington  (Wash.)  162  P.  523. 

397.  -»-  Transportation  of  passen- 
gers and  accommodations  therefore— An 
order  of  the  state  Public  Service  Com- 
mission, requiring  passenger  service  on 
a  branch  road,  is  not  in  violation  of 
due  process  of  law  and  equal  protec- 
tion of  the  laws,  though  passenger 
service  alone  may  entail  pecuniary  loss, 
where  under  local  law  (Acts  W.  Va. 
1881,  c.  17,  §§  69,  71)  such  branch  line 
was  devoted  to  transportation  of  pas- 
sengers as  well  as  freight,  though  ac- 
tuaUy  used  for  the  latter.  Chesapeake 
&  O.  Ry.  Co.  V.  Public  Service  Com- 
mission of  West  Virginia,  37  S.  Ct.  234, 
242  U.  S.  603,  61  L.  Ed.  520,  affirm- 
ing judgment  Same  v.  Public  Service 
Commission,  83  S.  B.  286,  75  W.  Va. 
100. 

Orders  of  Mississippi  Railroad  Com- 
mission requiring  interstate  railway 
carrier  to  restore  to  service  six  pas- 
senger trains  held  unenforceable  with- 
out taking  property  of  railroad  with- 
out due  process  of  law,  where  business 
was  depressed  incident  to  the  war. 
Mississippi  Railroad  Commission  v. 
Mobile  &  O.  R.  Co.,  37  S.  Ct.  602,  244 
U.  S.  388,  61  L.  Ed.  1216. 

If  order  to  run  separate  passenger 
train  would  make  branch  line  unre- 
munerative,  and  railroad's  business  in 
state  does  not  pay  expenses  aud  its 
interstate  systeto  is  in  receivership, 
such  order  may  violate  the  due  process 
clause  of  Constitution.  Marshall  y. 
Bush  (Neb.)  167  N.  W.  59. 

3981/2.  Telegraphs  and  telephones.^ 

Enforced  connection  of  telephone  ex- 
changes is  not  invalid  as  a  taking  of 
property  without  due  process  of  law. 
City  of  Milbank  v.  Dakota  Central 
Telephone  Co.  (S.  D.)  159  N.  W.  99. 

Order  of  Childress  city  council,  pur- 
suant to  Acts  Tex.  30th  Leg.  (1st  Ex. 
Sess.)  c.  12,  requiring  physical  connec- 
tion between  two  phone  companies  and 
interchange  of  service,  held  not  to  take 
property  of  either  company  without  due 
process  of  law  or  just  compensation. 
Southwestern  Telegraph  &  Telephone 
Co.  V,  State  (Tex.)  207  S.  W.  308. 
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399.  Charges  or  prices— In  general. 
— ^Where  the  corporation  performs  a 
service  obviously  necessary  and  indis- 
pensable to  the  well-being  of  the  com- 
munity, the  capital  of  the  company 
upon  which  the  fair  return  is  to  be 
computed  should  be  the  fair  and  rea- 
sonable value  of  the  property  used  in 
such  service,  valued  as  the  equipment 
of  a  going  concern.  Henry  L.  Doherty 
&  Co.  V.  Toledo  Bjs.  &  light  Co.  (D. 
0.)  254  F.  597. 

402.  —  Carriers.— A  trunk  Ime  rail- 
way has  no  right,  under  the  due  pro- 
cess clause,  to  build  up  its  business  by 
paying  tap  line  railroads  bonuses  or  re- 
bates forbidden  by  statute.  O'Keefe  v. 
U.  S.,  36  S.  Ct.  313,  240  U.  S.  294,  flO 
L.  Ed.  651. 

Requirement  of  Laws  N.  J.  1912,  p. 
235,  that  street  railways  grant  trans- 
portation to  city  detectives,  held  not 
an  arbitrary  exercise  of  police  power, 
where  charter  of  street  railway  com- 
pany in  question  was,  under  CJonat  N. 
J.  art  4,  §  7,  par.  11,  and  Laws  N.  J. 
1846,  p.  17,  subject  to  alteration  by 
Legislature.  Sutton  v.  State  of  New 
Jersey,  37  S.  Ct  508,  244  U.  S.  258, 
61  L.  Ed.  1117,  affirming  judgments 
State  V.  Sutton,  94  A.  788,  87  N.  J. 
Law,  192  and  Same  v.  Mihm,  94  A-  789, 
87  N.  J.  Law,  332. 

Prohibiting  railway  company  from 
charging  more  for  shorter  than  for  a 
longer  haul,  and  giving  shipper  ri^t  to 
recover  any  overcharge  under  Const 
Mo.  1875,  art  12,  |  12,  held  uot  a  de- 
nial of  due  process  of  law.  Missoun 
Pac.  R.  Co.  V.  McGrew  Coal  Co.,  37  S. 
Ct  518,  244  U.  S.  191,  61  L.  Ed.  1075. 
affirming  judgment  McGrew  Coal  Co. 
V.  Missouri  Pac.  Ry.  Co.  (Mo.)  178  S. 

W.  1179. 

Enforcement  of  railway  rates  under 
state  authority  will  not  be  enjoined  as 
confiscatory,  where  evidence  that  they 
were  not  remunerative  relates  only  to 
brief  period  when  conditions  were  ab- 
normal. Darnell  v.  Edwards,  37  S.  Ct 
701,  244  U.  S.  564,  61  L.  Ed.  1317,  mod- 
ifying decree  (D.  C.)  209  F.  99. 

One-twentieth  of  amount  expended  by 
owner  of  railroad  in  its  constrnction 
cannot  be  charged  against  annual  oper- 
ating revenue  in  determining  whether 
rates  under  state  authority  are  confisca- 
tory.   Id. 

Street  railroad  company,  operating 
number  of  lines  as  part  of  single  sys- 
tem, may  be  required  to  estabUsn 
through  service  on  payment  of  single 
fare.  Whether  order  of  Public  Service 
Commission,  requiring  street  railway 
passengers  to  be  carried  beyond  limits 
of  particular  franchise  covering  those 
lines  and  at  reduced  rate,  is  confiscatory 
within  Const  Amend.  14,  is  not  to  be 
determined  with  reference  to  earnings 
and  expenses  of  lines  separately  consid- 
ered, where  they  have  long  been  operat- 
ed as  part  of  system.  Puget  Sound 
Traction,  Light  &  Power  Co.  v.  B«r 
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Holds,  37  S.  Ct  705,  244  U.  S.  574,  61 
L.  Ed.  1325,  affirming  decree  (D.  G.) 
223  P.  371. 

Contentions  that  order  denying  rail- 
road company  authority  to  continue 
lower  rates  than  those  charged  to  inter- 
mediate point,  took  property  without 
due  process  of  law  because  broader  than 
the  hearing,  held  unsound.  Louisville 
&  N.  B.  V.  U.  S.,  88  S.  Ct.  141,  245  U. 
S.  463,  62  Ll  Ed.  400,  affirming  decree 
(D.  C.)  225  F.  571. 

Const.  Cal.  art.  12,  |  21,  prohibiting 
carriers  from  charging  a  higher  rate  for 
a  short  than  for  a  long  haul,  held  not  to 
deny  due  process  of  law.  Southern  Pac. 
Co.  y.  California  Adjustment  Co.,  237 
F.  954,  150  C.  C.  A.  604,  affirming  judg- 
ment California  Adjustment  Co.  y. 
Southern  Pac.  Co.  (D.  C.)  226  F.  349. 

Statutory  rates,  which  permit  net 
railroad  earnings  equal  to  those  received 
in  similar  business  ventures,  can  never 
be  held  confiscatory,  and  seldom-  where 
they  equal  or  approach  statutory*  rate 
of  interest.  Ann  Arbor  B.  Co.  v.  Fel- 
lows (D.  C.)  236  F.  387. 

The  method  of  ascertaining  the  pres- 
ent value  of  railroad  property  by  taking 
the  cost  of  reproduction  less  accumula- 
tive depreciation,  while  perhaps  the  best 
general  method  yet  devised,  cannot  be 
applied  in  all  cases  and  under  all  con- 
ditions.    Id. 

The  Michigan  two-cent  passenger 
fare  law  and  certain  freight  rates  es- 
tablished by  the  Michigan  Railroad 
Commission  \held  not  confiscatory  as  ^ 
applied  to  complainant  railroad  com- 
pany.   Id. 

Under  Public  Service  Commission 
Law  Mo.  S  35,  subsec.  4,  Commission 
held  not  authorized  to  prescribe  subur- 
ban conxmutation  rates  which  would 
still  further  reduce  to  any  extent  earn- 
ings falling  short  of  a  fair  return  to 
any  extent.  Kansas  City,  C.  C.  Sc  St. 
J.  Ry.  Co.  V.  Barker  (D.  C.)  242  F.  310. 
The  courts  cannot  relieve  a  street 
railroad  company  from  performance  of 
a  valid  franchise  contract  by  which  it 
agreed  to  operate  its  road  at  a  fixed 
rate  of  fare,  on  the  ground  that  because 
of  changed  conditions  such  operation 
would  be  at  a  loss,  and  the  company 
would  be  deprived  of  its  property  with- 
out due  process  of  law.  Columbus  Ry., 
Power  Sc  Light  Co.  v.  City  of  Columbus, 
Ohio  (D.  C.)  253  F.  499. 

While  it  is  for  the  public  authorities 
in  the  first  instance  to  regulate  the  rates 
to  be  charged  by  a  quasi  public  service 
corporation^  such  as  a  street  railroad, 
yet  if  the  rates  do  not  secure,  in  addi- 
tion to  a  reimbursement  of  operating 
expenses,  a  reasonable  or  fair  return  on 
the  actual  value  of  the  plant,  enforce- 
ment will  be  a  violation  of  the  consti- 
tutional inhibition  against  the  taking  of- 
property  without  due  process  of  law. 
The  fair  return  to  which  a  street  rail- 
road company  is  entitled  upon  the  value 
of  its  property  is  that  rate  per  cent,  ac- 


tually received,  in  the  absence  of  spe- 
cial contract,  in  the  community  where 
the  service  is  rendered.  Henry  It.  Do- 
herty  &  Co.  v.  Toledo  Rys.  &  Light  Co. 
(D.  C.)  254  F.  597. 

The  reasonableness  of  a  freight  rate 
fixed  by  the  railroad  commissioners,  de- 
pends on  whether  the  entire  revenue 
from  the  particular  traffic  affords  a 
substantial  income  for  the  service  over 
its  cost.  State  v.  Florida  East  Coast 
Ry.  Co.   (Fla.)  73  So.  171. 

A  rate  that  is  confiscatory  or  insuffi- 
cient to  pay  the  cost  of  transportation 
and  other  necessary  outlays  as  well  as 
to  return  the  carrier  a  reasonable  profit, 
is  invalid  as  depriving  the  carrier  of 
its  property  without  due  process  of  law. 
State  Public  TTtilities  Commission  v. 
Chicago  &  W.  T.  Ry.  Co.,  114  N.  E. 
325,  275  lU.  555. 

The  fact  that  complex  computation 
is  necessary  to  determine  portion  of 
coal  used  to  generate  electricity  fur- 
nished to  manufacturers  entitled  to  low- 
er rate  on  coal  does  not  make  unreason- 
able an  order  requiring  the  railroads  to 
carry  such  portion  of  its  coal  to  an  ele<^ 
trie  company.  Vandalia  R.  Co.  v.  Pub- 
lic Service  Commission  (Ind.)  114  N. 
E.  412. 

Though  it  reserved  right  to  amend  or 
alter  railroad  company's  charter,  state 
cannot  require  company  to  carry  state 
officials  without  compensation;  as  it 
will  deprive  company  of  its  property 
without  due  process  of  law.  Napier  v. 
Delaware,  L.  &  W.  R.  Co.  (N.  J.)  102 
A.  444. 

Order  establishing  common  rate-mak- 
ing point  for  adjoining  cities  and  near- 
by manufacturing  and  industrial  towns 
held  not  to  deprive  railroads  of  prop- 
erty without- due  process  of  law.  St. 
Paul  Ass'n  of  Commerce  v.  Chicago,  B. 
&  Q.  R.  Co.  (Minn.)  158  N.  W.  982. 

An  order  of  the  Public  Service  Com- 
mission for  the  establishment  by  a  rail- 
road of  the  same  joint  through  freight 
rates  for  one  town  as  were  enjoyed  at 
other  portions  of  road  did  not  take  prop- 
erty without  due  course  of  law.  State 
V.  Public  Service  Commission  of  Wash- 
ington, 163  P.  1143,  95  Wash.  376, 
judgment  affirmed  on  rehearing  State 
V.  Public  Service  Commission,  166  P. 
793. 

405.  —  Water  and  Irrleation  oom- 
panies.»Where  prevailing  rate  of  in- 
terest in  locality  for  secured  loans  on 
business  and  residence  property  was 
about  6  per  cent.,  corporation  engaged 
in  supplying  municipality  with  water 
is  entitled  to  at  least  6  per  cent,  on 
fair  value  of  its  property,  and  ordi- 
nances limiting  return  to  considerably 
smaller  percentages  are  invalid,  as 
taking  property  without  due  process. 
City  and  County  of  Denver  v.  Denver 
Union  Water  Co.,  38  S.  Ct.  278,  246 
U.  S.  178,  62  L.  Ed.  649. 

406.  —  Telegraph  and  telephono 
com panleSd— Where  telephone  company 
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surrendered  its  franchise  and  accepted 
indeterminate  permit  from  Public 
Service  Commission,  order  of  commis- 
sion on  proceedings  begun  by  telephone 
company  which  authorized  increase  of 
rates  over  charges  prescribed  in  its 
franchise  held  not  bad  as  made  with- 
out due  process  of  law.  Winfield  v. 
Public  Service  Commission  o{  Indiana 
(Ind.)  118  N.  B.  531. 

Under  Laws  Minn.  1915,  c.  152,  and 
section  15  thereof,  no  private  proprie- 
tary right  vested  in  a  village  by  terms 
of  franchise  issued  by  its  council  was 
impaired  by  written  declaration  of  sur- 
render tendered  by  telephone  com- 
pany to  village  clerk  for  filing  pursu- 
ant to  section  15.  State  v.  Holm 
(Minn.)  1(J4  N.  W.  989. 

409.  —  Gas  and  electric  companies. 
—One  having  a  contract  with  a  public 
service  electric  company  fixing  rates 
is  not  deprived  of  property  without 
due  process  by  the  fixing  of  higher 
rates  in  the  exercise  of  the  state's  po- 
lice power  of  regulation.  Union  Dry 
Goods  Co.  V.  Georgia  Public  Service 
Corporation,  39  S.  Ct  117,  63  L.  Ed. 

In  determining  whether  an  ordinance 
fixing  rates  to  be  charged  by  an  elec- 
tric company  is  confiscatory,  the  cap- 
ital on  which  the  company  is  entitled 
to  earn  a  fair  return  is  the  reasonable 
value  at  the  time  of  the  property  be- 
ing used  in  the  service.  Garden  City  v. 
Garden  City  Telephone,  Light  &  Mfg. 
Co.,  236  F.  693,  150  C.  C.  A.  26. 

(G)  Creation  or  discharge  of  liabilities 

410.  LiaMllty  In  oonoral.F— In  adop- 
tion of  ordinances  municipal  corpora- 
tions must  conform  to  constitutional 
limitations,  and  any  ordinance  that  ar- 
bitrarily fixes  liability  on  the  citizens 
in  prosecution  of  lawful  business,  in 
absence  of  contract,  wrong,  fraud,  or 
neglect  on  his  part,  denies  due  process 
of  law  and  is  void.  Mobile  Light  & 
R.  Co.  V.  S.  D.  Copeland  &  Son  (Ala. 
App.)  73  So.  131. 

Where  railroad  exercises  its  author- 
ity under  a  charter  amendment  (Laws 
Mo.  1870,  p.  93)  to  lease  its  road  to 
a  nonresident,  the  general  provisions 
of  Laws  Mo.  1870,  p.  91,  H  2,  render- 
ing the  leasing  company  liable  with  the 
lessor  for  torts  of  the  latter,  do  not 
deprive  lessor  of  property  without  due 
process  of  law.  Chicago  &  A.  R.  Co. 
V.  McWhirt,  37  S.  Ct.  392,  243  U.  S. 
422.  61  L.  Ed.  826,  affirming  judgment 
McWhirt  v.  Chicago  &  A.  B.  Co.  (Mo.) 
187  S.  W.  830. 

Employers*  Liability  Act  (Rev.  St. 
Neb.  1913,  {  3666,  as  amended  by  Laws 
1917,  c.  85,  §  116),  allowing  addition 
of  50  per  cent,  for  waiting  time  for  all 
delinquent  payments  of  compensation, 
does  not  deprive  of  property  without 
due  process  of  law.  United  States 
Fidelity  &  Guaranty  Co.  v.  Wickline 
(Neb.)  170  N.  W.  193. 

Infancy    is    personal    privilege,    and 
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infant  has  no  vested  property  right  in 
his  disability  to  contract  to  extent  that 
Legislature  may  not  remove  disabil- 
ity as  to  future  contracts.  Toong  v. 
Sterling  Leather  Works  (N.  J.)  102  A. 
395. 

Comp.  Laws  N.  D.  1913,  §  7770,  im- 
posing  liability  on  sheriff  for  failure  to 
return  execution,  does  not  deny  due 
process  of  law.  Lee  y.  Dolan,  158 
N.  W.  1007,  34  N.  D.  449. 

Laws  S.  D.  1909,  c.  245,  makbg  pub- 
lic corporation  liable  for  failure  to  ex- 
act statutory  bond  from  building  con- 
tractor, is  not  unconstitutional  as  im- 
pairing rights  of  property  and  con- 
tract. Handelan  v.  Smee  School  l;i8t 
No.  4  of  Wakpala  (S.  D.)  159  N.  W. 
888. 

Laws  Utah  1915,  c  91,  requiring  the 
owner  of  land  desiring  to  contract  for 
construction  of  a  building  for  a  price 
exceeding  $500  to  obtain  a  bond  from 
the  contractor  payable  to  the  owner, 
conditioned  for  performance  of  the  con- 
tract, and  pasrment  of  accounts  for 
labor  and  material,  is  not  unconstitu- 
tional as  depriving  the  landowner  of 
due  process  of  law.  Rio  Grande  Lum- 
ber Co.  V.  Darke  (Utah)  167  P.  241. 

411.  Creation  or  displaoemeit  sf 
liens— In  generals— Civ.  Code  Ga.  1910, 
§  2354,  giving  liens  to  creditors  of 
bank  for  collections  on  collaterals,  is 
not  Invalid  as  violating  due  process 
clause,  of  Constitution.  Collins  t. 
American    Exch.    Nat.    Bank   of  New 

'York  (Ga.)   93  S.  B.  880. 

Laws  Mont.  1913.  c.  27,  providing  for 
renewal  of  mortgages  upon  real  prop- 
erty, if  intended  to  enable  a  mortgagee 
whose  mortgage,  under  Rev.  Codes 
Mont.  §  5728,  had  ceased  to  be  a  lien, 
to  impose  a  lien  without  the  owner's 
consent,  to  that  extent  deprives  the 
owner  of  his  property  without  due  pro- 
cess of  law.  Berkin  y.  Healy  (Mont) 
158  P.  1020. 

AcU  S.  C.  1915  (27  St.  at  Large,  p. 
737)  §  1,  giving  lien  upon  motor  ve- 
hicles for  damages  to  person  or  prop- 
erty, and  the  right  to  attach  as  pro- 
vided by  law  for  attachment,  does  not 
deny  due  process  of  law.  Merchants' 
&  Planters'  Bank  v.  Brigman,  91  S.  £• 
332,  106  S.  C.  362. 

412.  -»-  JudBnients.^Hurd'8  BeT.St 
HI.  191&-16,  c.  43,  S  10,  making  prop- 
erty demised  for  dramshop  liable  for 
payment  of  any  judgment  recovered 
against  proprietor,  under  section  9,  on 
account  of  intoxication  of  any  person, 
is  not  open  to  objection  that  it  works 
deprivation  of  property  without  due 
process.  Eiger  v.  Garrity,  38  S.  Ct 
298,  246  U.  S.  97,  62  L.  Ed.  596. 
affirming  judgment  Garrity  v.  ^^^» 
111  N.  B.  735,  272  lU.  127. 

415.  ...-.  Mechanics,  materiainei, 
and  subcontractors.— Impairing  ^^^' 
dom  of  contract,  see  note  125,  ante. 

Const.  Cal.  art.  22,  §  15,  authoriong 
Hens  for  labor  and  material  in  excess 
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of  contract  price  of  work,  does  not 
deprive  owners  of  property  without  due 
process  of  law.  Hollenbeck-Bush  Plan- 
ing Mill  Co.  V.  Amweg  (Cal.)  170  P. 
148. 

Code  Civ.  Proc.  Cal.  {  1183,  provid- 
ing for  limiting  recovery  under  me- 
chanics' liens  to  amount  due  from  own- 
er, and  rendering  judgment  for  dif- 
ference against  contractor  and  sureties, 
held  not  void  as  depriving  surety  of 
property  without  due  process  and  tak- 
ing from  owners  and  surety  inherent 
and  inalienable  rights.  Hazard,  Gould 
&  Co.  V.  Rosenberg  (Cal.)  170  P.  612. 

Act  N.  J.  April  14,  1915  (P.  L.  p. 
556)  §§  1,  2,  Comp.  St.  Supp.  p.  898, 
§§  7,  8,  providing  that  a  garage  keeper 
has  a  lien  on  a  motor  vehicle  for  stor- 
age, repairs,  etc.,  even  after  it  has 
left  his  possession  and  that  he  can  re- 
take it  at  any  time,  do  not  contravene 
the  due  process  clause.  Crucible  Steel 
Co.  of  America  v.  Polack  Tyre  &  Rub- 
ber Co.  (N.  J.)  104  A.  324. 

tJtate  statute  making  obligation  of 
contractor's  bond  inure  to  benefit  of 
materialmen  and  laborers  as  well  as 
owner  held  not  to  deprive  the  parties 
of  due  process  of  law.  American  In- 
demnity Co.  V.  Burrows  Hardware  Co. 
(Tex.  Civ.  App.)  191  S.  W.  574. 

420.  Liability  for  personal  Injuries^ 
In  generai.^The  act  regulating  motor 
vehicles  carrying  passengers  for  hire 
and  requiting  a  bond  from  such  car- 
riers is  not  unconstitutional  as  depriv- 
ing of  property  without  due  process 
of  law.  Huston  v.  City  of  Des  Moines 
(Iowa)  156  N.  W.  883;  State  v.  Se- 
attle Taxicab  &  Transfer  Co.,  156  P. 
837,  90  Wash.  416;  State  v.  Ferry 
Line  Auto  Bus  Co.  (Wash.)  161  P.  467. 

The  Homicide  Law  (Code  Ala.  1907, 
§  2486),  permitting  recovery  of  puni- 
tive damages  against  the  master  for 
negligence  of  servants,  is  not  violative 
of  the  federal  Constitution.  Supreme 
Lodge  of  the  World,  Loyal  Order  of 
Moose.  V.  Gustin  (Ala.)  80  So.  84. 

Section  4  of  Act  La.  No.  171  of 
1914,  providing  that  owners  of  certain 
buildings  willfully  refusing  or  failing 
to  provide  fire  escapes  or  to  observe 
orders  of  state  officers  for  enforce- 
ment of  act  shall  be  liable  for  death  re- 
sulting from  fire,  does  not  deny  due 
process  of  law.  Dotson  v.  Louisiana 
Central  Lumber  Co.  (La.)  80  So.  205. 

422. Injuries    to    employes    In 

general.^A  state  may,  consistently  with 
Const.  Amend.  14,  substitute  compul- 
sory compensation  for  injuries  received 
in  hazardous  employments  without  re- 
gard to  fault,  in  lieu  of  common-law  ac- 
tions for  damages  in  which  common-law 
defenses  arc  available.  Mountain  Tim- 
ber Co.  V.  State  of  Washington,  37  S. 
Ct  260,  243  U.  S.  219,  61  L.  Ed.  685, 
affirming  judgment  State  v.  Mountain 
Timber  Co.,  135  P.  645,  75  Wash.  581 ; 
Greene  v.  Caldwell,  186  S.  W.  648,  170 
Ky.  571;    Adams  v.  Iten  Biscuit  Co, 


(Okl.)  162  P.  938;  Anderson  v.  Car- 
negie Steel  Co.,  99  A.  215,  255  Pa.  33 ; 
Zancanelli  v.  Central  Coal  &  Coke  Co. 
(Wyo.)  173  P.  981. 

The  New  York  Workmen's  Compensa- 
tion Act,  providing  for  compulsory  com- 
pensation without  regard  to  fault  -ex- 
cept willful  act  of  employ^  to  produce 
injury,  or  his  intoxication,  and  gradu- 
ating the  compensation  according  to 
earning  power  or  dependency  of  surviv- 
ors, held  not  to  contravene  Const. 
Amend.  14,  as  taking  property  without 
due  process  of  law.  New  York  Cent.  R. 
Co.  V.  White,  37  S.  Ct.  247,  243  U.  S. 
188,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1, 
affirming  judgments  White  v.  New  York 
Cent  &  H.  R.  R.  <3o.,  152  N.  Y.  «. 
1149,  169  App.  Div.  903,  and  110  N.  B, 
1051,  216  N.  Y.  653. 

The  Iowa  elective  Workmen's  Com- 
pensation Act,  imposing  liability  for 
compensation  irrespective  of  assumption 
of  risk  and  contributory  negligence  not 
willful,  and  creating  a  rebuttable  pre- 
sumption of  negligence  as  against  an 
employer  rejecting  the  act,  held  not  a 
denial  of  due  process  of  law.  Hawkins 
V.  Bleakly,  37  S.  Ct.  255,  243  U.  S. 
•210,  61  L.  Ed.  678,  affirming  decree 
Same  v.  Bleakley  (D.  C.)  220  F.  378. 
Workmen's  Compensation  Act  Iowa, 
§  5,  is  not  a  denial  of  due  process  of 
law,  because  of  a  provision  therein  that, 
if  employer  and  employ^  reject  the  act, 
'  the  former  shall  be  deprived  of  his  or- 
dinary defenses  at  common  law,  while 
by  section  3b,  if  the  employ^  rejects  and 
the  employer  accepts,  such  defenses  are 
available.    Id. 

Rights    of    employes    under    Const 
Amend.  14,  are  not  invaded  by  the  aboli- 
tion   by    the    Washington    Workmen's 
Compensation  Aqt,  of  rights  of  action 
for  injuries  growing  out  of  extrahazard- 
ous employntents  and  the  substitution 
of   compensation   from    a    public   fund 
created  by  contributions  exacted  from 
employers  in  proportion  to  hazards  of 
occupation,  based  on  pay  rolls,  is  not  a 
denial  of  due  process  of  law.    Mountain 
Timber  Co.  v.  State  of  Washington,  37 
S.  Ct  260,  243  U.  S.  219,  61  L.  Ed.  685, 
affirming  judgment  State  v.   Mountain 
Timber  Co.,  135  P.  645,  75  Wash.  581. 
Laws   Kan.    1903,   c.    356,   requiring 
dangerous  machinery  to  be  safeguarded 
and  making  failure  to  do  so  negligence, 
may  consistently  with  due  process  of 
law   provide   that  under   such   statute, 
doctrines    of    contributory    negligence, 
assumption  of  risk,  and  fellow  servant 
shall  not  bar  recovery;    and  upholding 
recovery  under  such  act  in  action  for 
death  of  superintendent,  caused  by  un- 
guarded   machinery,    thouj^h     he    was 
charged  with  duty  to  safeguard  such  ma- 
chinery,  does   not   render   statute    re- 
pugnant to  due  process  of  law  clause  of 
Const.     Amend.     14.       Bowersock     v. 
Smith,  37  S.  Ct  371,  243  U.  S.  29,  61 
L.  Ed.  572,  affirming  judgment  Smith 
v.  Bowersock,  147  P.  1118,  95  Kan.  96. 
The    Arizona     Employers'     Liability 
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Law  being  a  valid  exercise  of  the  state's 
police  power,  does  not  deprive  of  life, 
liberty,  or  property  without  due  pro- 
cess of  law.  Superior  &  Pittsburg 
Copper  Co.  v.  Tomich  (Ariz.)  165  P. 
1101,  1185. 

Civ.  Code  Ariz.  1913,  tit.  14.  c.  6, 
creating  a  liability  upon  the  employer 
for  all  injuries  to  employes  without  the 
fault  of  such  employes  and  regardless  of 
the  master's  fault,  does  not  violate 
Const.  U.  S.  Amend.  14.  Inspiration 
Consol.  Copper  Co.  v.  Mendez  (Ariz.) 
166  P.  278,  1183. 

Workmen's  Compensation  Act  Nev. 
§  1,  subd.  "b,"  making  counties  sub- 
ject to  the  act,  held  not  unconstitutional 
as  depriving  counties  of  due  process  of 
law.  Nevada  Industrial  Commission  v. 
Washoe  County  (Nev.)  171  P.  511. 

Workmen's  Compensation  Act  Ohio, 
§  27,  which,  on  employer's  failure  to 
comply  with  statute,  or  order  of  com- 
mission to  pay  fixed  compensation, 
makes  it  4  liquidated  claim  against  em- 
ployer, with  added  penalty,  recoverable 
by  state  for  benefit  of  employ^,  does 
not  deny  employer  due  process  of  law. 
Fassig  v.  State  (Ohio)  116  N.  E.  104. 

Laws  Wash.  1911,  c.  74,  as  to  work- 
men's compensation  and  industrial  in- 
surance does  not  violate  the.  due  process 
of  law  clause  of  the  Constitution,  by 
compelling  compensation  of  workmen 
for  injuries  due  to  acts  of  third  persons, 
against  whose  acts  the  employer  should 
have  every  inducement  to  guard.  Stertz 
V.  Industrial  Insurance  Commission  of 
Washington,  158  P.  256,  91  Wash.  588. 

It  would  not  be  a  violation  of  the  due 
process  of  law  clause  of  the  Constitu- 
tion to  make  the  master  the  insurer  of 
the  workman  while  on  the  premises. 
Id. 

The  West  Virginia  Workmen's  Com- 
pensation Act,  establishing  a  fund  by 
levying  premiums  on  employers  and  em- 
ployes, is  not  violative  of  the  due  pro- 
cess clause  of  state  and  federal  Con- 
stitutions. Rhodes  v.  J.  B.  B.  Coal  Co. 
(W.  Va.)  90  S.  E.  796. 

423. Railroad        employes.— Civ. 

Code  S.  C.  1912,  §  2808,  making  void 
the  contract  of  the  servant  of  a  rail- 
road by  which  insurance  is  provided 
him,  and  which  provides  that  accept- 
ance of  benefits  waives  the  right  of 
action  against  the  railroad  and  that 
bringing  such  action  waives  the  right 
to  benefits,  is  not  void  as  depriving  the 
railroad  of  property  without  due  pro- 
cess of  law.  Keels  v.  Atlantic  Coast 
Line  R.  Co.   (S.  C.)   89  S.  E.  388. 

431.  Penalty  or  forfeituro.^A  state 
statute  forbidding  the  switching  of  cars 
over  public  crossings  in  cities  of  the 
first  and  second  class  with  a  crew  of 
less  than  a  specified  number  of  em- 
ployes under  penalty  of  a  $50  fine  for 
each  offense  is  not  iinvalid  on  the 
ground  that  the  excess  of  its  penalties 
prevents  a  contest  of  its  validity.  St. 
Louis,  I   M.  &  S.  Ry.  Co.  v.  State  of 
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Arkansas,  36  S.  Ct.  443,  240  U.  S.  518, 
60  L.  Ed.  776,  affirming  judgment  170 
S.  W.  580,  114  Ark.  486. 

Public  Service  Law  N.  Y.  §  56,  pro- 
viding penalty  of  $5,000  a  day  for  vio- 
lation of  act,  held  not  to  make  statute 
unconstitutional  as  compelling  obedi- 
ence to  a  confiscatory  order,  in  view 
of  section  24«  remitting  penalty  during 
good  faith  suit  to  set  aside  order. 
Brooklyn  Heights  R.  Co.  v.  Straus  (D. 
C.)  245  P.  132. 

Kirby's  Dig.  ArK.  {  6620,  prescribing 
penalty  for  overcharges  by  railway 
company  is  not  invalid  as  violating 
Const  U.  S.  Amend.  14  by  depriving 
railway  company  of  its  property  with- 
out due  process.  St  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Williams  (Ark.)  199  S.  W. 
376. 

Rev.  St.  Mo.  1909,  §  7068,  providing 
that  insurance  companies  vezationsly 
refusing  to  pay  losses  may  be  assessed 
punitive  damages  and  attorney's  fees, 
does  not  deny  due  process  of  law.  Bar- 
ber V.  Hartford  Life  Ins.  Co.  (Mo.) 
187  S.  W.  867,  874. 

Revisal  N.  C.  1905,  K  2642-2644, 
imposing  penalty  for  railroad's  delay 
in  refunding  claim  of  overcharge  within 
60  days,  are  constitutional  under  the 
police  power.  Tilley  v.  Southern  Ry. 
Co.  (N.  C.)  90  S.  E.  309. 

Laws  Wis.  1917,  c.  480,  creating  sec- 
tion 1747m  of  the  Statutes,  prohibiting 
use  of  trading  stamps  except  those 
having  cash  value,  does  not  deprive 
persons  of  property  without  due  pro- 
cess of  law  by  imposition  of  such  ex- 
cessive penalties  as  to  intimidate 
against  testing  its  legality.  Sperry  & 
Hutchinson  Co.  v.  Weigle,  166  N.  W. 
54,  166  Wis.  613. 

(E)  Confiscation     and    destruction    of 

property 

433.  Police  power  in  generalv-<}en. 
Code  Ohio,  §  7965—1,  authorizing  con- 
fiscation of  false  weighing  or  measuring 
devices,  is  not  violative  of  due  process 
clause  of  state  and  federal  Constitu- 
tions. Williams  v.  Sandles,  112  N.  £. 
206,  93  Ohio  St  92. 

Vernon's  Sayles*  Ann.  Civ.  St  Tex. 
1914,  art.  4459,  authorizing  destruction 
by  commissioner  of  agriculture  of  citrus 
plants  infected  with  disease,  is  within 
police  power  of  state.  Although  the 
method  provided  by  the  act  for  destrac- 
tion  of  citrus  plants  infected  with  dis- 
ease does  not  have  all  elements  of 
judicial  trial,  it  is  not  without  due  pro- 
cess of  law.  Stockwell  v.  State  (Tex. 
Civ.  App.)  203  S.  W.  109. 

434.  Abatement  of   ■uisance.^Under 

St  Cal.  1913,  pp.  20-22,  providing  for 
abatement  ^of  nuisances  consisting  of 
disorderly  houses,  provision  for  closing 
premises  for  a  year  and  for  sale  of  all 
personalty  fotfnd  therein  does  not  vio- 
late due  process  of  law  clause.  Peo- 
ple y.  Barbiere,  166  P.  812,  33  Cal. 
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App.  770;  People  v.  Oasa  Go.  (OaL 
App.)  ie9  P.  454. 

Laws  III.  1915,  p.  871,  proyiding  for 
enjoining  maintenance  of  bawdyhouaes, 
and  aqjkhorizing  the  court  to  keep  such 
resorts  doaed  for  one  year  thereafter, 
and  to  sell  moyables  therein,  held  not 
invalid  as  working  a  deprivation  of 
property  without  due  proceas;  the 
owner  being  entitled  to  retain  poaaea- 
sion  upon  giving  security.  People  v. 
Smith.  114  N.  E.  31,  275  lU.  256. 

Code  N.  M.  1915,  f {  265-268,  pro- 
viding that  artesian  well  permitted  to 
remain  out  of  repair  so  that  water  la 
unnecessarily  wasted  may  be  abated  by 
well  supervisor  as  public  nuisance,  is 
not  a  denial  of  due  process  of  law.  Ec« . 
cles  V.  Ditto  (N.  M.)  167  P.  726. 

435.  PrevMting  spread  of  Are,  or 
other  Injjiry  to  property.— Laws  N.  D. 
1913,  c.  169  (Comp.  Laws  1913,  §§  201- 
223),  giving  state  fire  marshal  author- 
ity, subject  to  appeal  to  district  court, 
to  order  ren^oval,  destruction,  or  repair 
of  buildings,  held  constitutional;  not 
working  deprivation  of  property  with- 
out due  process  of  law.  Runge  v.  Gle- 
rum.  164  N.  W.  284,  37  N.  D.  618. 

437.  Searches   and   seizuroo.^Legi8- 

lature  may  fix  any  time  it  pleases  with- 
in which  articles  seized  for  violation 
of  the  fish  laws  shall  be  brought  be- 
fore a  court  for  condemnation  subject 
to  the  limitation  that  the  delay  is  not 
a  deprivation  of  property  without  due 
process  of  law.  Ely  v.  Bugbee,  98  A. 
121,  90  Conn.  584. 

Gen.  St.  Conn.  1902,  §  3110,  author- 
izing the  seizure  of  fishing  tackle  il- 
legally used  in  unlawful  fishing,  is  not 
unconstitutional  because  it  does  not 
expressly  require  warrants  for  such 
seizures.     Id. 

Acts  La.  1915,  No.  8  (Ex.  Sess.),  pro- 
hibiting the  keeping  of  a  blind  tiger, 
and  providing  for  search  for  and  seiz- 
ure of  intoxicating  liquors,  does  not 
contravene  Const.  TJ.  S.  Amend.  14, 
prohibiting  taking  of  private  property 
without  compensation  to  owner.  State 
V.  Nejin,  74  So.  103, 140  La.  793. 

Code  N.  M.  1915,  §  1632,  authorizing 
sale  and  seizure  of  calves  and  the 
young  of  domestic  animals  held  in  in- 
closures  contrary  to  law  without  any 
provision  for  notice  to  owner  of.  seiz- 
ure and  sale,  is  Invalid  as  authorizing 
the  taking  of  property  without  due 
process  of  law.  Lacey  v.  Lemmons 
(N.  M.)  159  P.  949,  L.  R.  A.  1917A, 
1185. 

Because  of  federal  requirement  of 
due  process,  and  further  requirements 
as  to  seizure  of  property  and  notice  to 
person  as  state  may  impose  upon  its 
courts  by  Constitution,  statute,  or  by 
common  law,  jurisdiction  may  involve 
any  or  all  of  three  elements  of  asser- 
tion of  jurisdiction  in  some  formal  way, 
notice  to  persons  in  interest,  and  seiz- 
ure of  property  involved.    Whenever  no- 


tice or  seizure  ia  impossible  or  imprae* 
ticable,  the  necessity  that  state  main- 
tain its  sovereign  powera  overrides  re- 
quirements of  juatice  and  precaution, 
and  seizure  and  notice  will  in  conse- 
quence be  dispensed  with,  leaving  as- 
sertion as  the  only  actual  element  by 
which  jurisdiction  in  posse  of  state 
becomes  jurisdiction  in  esse  of  the 
court.  Hodgens  v.  Columbia  Trust  Co. 
(Sup.)  171  N.  y.  S.  235. 

438.  Gambling  apparatus^— Rev.  St 
Colo.  1908,  i  1795,  authorizing  the  de- 
struction of  gambling  devices,  is  not 
unconstitutional  as  depriving  persons 
of  property  without  due  process  of  law. 
Where  claimant  of  gambling  devicea, 
aeized  by  atate  for  destruction  under 
Rev.  St.  Colo.  1908,  S  1795,  had  hia  day 
in  court,  and  hia  rights  were  determin- 
ed in  regularly  conducted  judicial  pro- 
ceeding, he  was  afforded  "due  process 
of  law.*'  Stanley-Thompson  Liquor  Co. 
V.  People  (Colo.)  168  P.  750. 

439.  Fish  and  property  used  to  vio- 
late flsh  and  game  lawSd--Gen.  St.  Conn. 
1902,  §  3110,  authorizing  the  seizure 
and  sale  or  destruction  of  boats  or 
tackle  used  in  illegal  fishing,  is  not 
invalid  as  authorizing  condemnation 
without  notice  and  opportunity  to  be 
heard.  Ely  v.  Bugbee,  98  A.  121,  90 
Conn.  584. 

Pen.  Code  Oa.  1910,  §  603,  relative 
to  unlawful  fishing,  and  authorizing  the 
sheriff  to  open  unlawful  obstructions  of 
waters,  held  not  unconstitutional. 
Price  V.  Hamilton,  92  S.  E.  62,  146  Ga. 
705. 

440.  Articles  of  food  and  drink  in 
general.^Act  La.  No.  36  of  1910,  au- 
thorizing destruction  of  orange  trees 
affected  by  citrus  canker,  which  is  high- 
ly contagious,  is  not  a  taking  of  prop- 
erty without  due  process  of  law. 
Louisiana  State  Board  of  Agriculture 
and  Immigration  v.  Tanzmann,  73  So. 
854,  140  La.  756,  L.  R.  A.  1917C,  894. 

441.  Intoxicating  liquori^^he  temp- 
erance acts  of  1915,  restricting  pos- 
session of  intoxicating  liquors  lawfully 
acquired  before  enactment,  are  not  un- 
constitutional for  taking  property  with- 
out due  process  of  law.  Edmunds  v. 
State  (Ala.)  74  So.  965. 

Act  Ga.  Nov.  17,  1915  (Laws  Ex. 
Sess.  1915,  p.  88,  §  20),  aboUshlng  prop- 
erty rights  in  prohibited  liquors,  and 
declaring  that  they  may  be  seized, 
condemned,  and  destroyed  upon  order 
of  court  having  jurisdiction,  is  not  un- 
constitutional as  not  providing  oppor- 
tunity for  a  hearing.  Delaney  v.  Plun- 
kett,  91  S.  E.  561,  146  Ga.  547,  L.  R. 
A.  1917D,  926. 

(/)  AdmirUatrative  proceedings 

445.  Application  of  guaranty  In  gen- 

eral.^Where  act  provides  for  times  and 
places  of  meetings  of  board  exercis- 
ing delegated  duties,  no  further  no- 
tice need  be  given;  but  where  act  speci- 
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fies  no  place  of  meeting,  and  requires 
no  hearing,  it  does  not  afford  due  pro- 
cess of  law.  Mott  V.  Georgia  State 
Board  of  Examiners  in  Optometry 
(Ga.)  95  S.  E.  867. 

A  statute  which  subjects  any  per- 
son's rights  to  the  discretion  of  an  of- 
ficer, without  any  rules  or  provisions 
of  law  to  control  the  officer,  is  viola- 
tive of  due  process  of  law.  Board  of 
Administration  of  Illinois  v.  Miles,  115 
N.  E.  841,  278  HI.  174. 

Due  process  of  law  applies  to  ad- 
ministrative and  executive  action  by 
which  one  may  be  deprived  of  property 
as  well  as  to  judicial  action.  Caldwell 
V.  Pierson  (S.  D.)  159  N.  W.  124. 

4451/2.  Municipal  boards  or  officers  in 
oenoral,— Acts  Ga.  1880-81,  p.  52  (Civ. 
Code  1910,  §§  468-471),  relating  to 
change  of  county  lines,  is  not  unconsti- 
tutional, because  not  providing  for  ap- 
peal to  any  tribunal  by  citizen  or  tax- 
payer, as  denying  due  process  of  law. 
Aultman  v.  Hodge,  95  S.  E.  297,  147 
Ga.  626. 

Burns'  Ann.  St.  Ind.  1914,  {  8700, 
providing  for  vacation  of  public  streets 
giving  notice  to  persons  interested  and 
an  appeal  from  decisions  of  the  board 
of  public  works,  held  to  be  within  the 
requirements  of  the  Fourteenth  Amend- 
ment requiring  due  process  of  law. 
Falender  v.  Atkins  (Ind.)  114  N.  E. 
965. 

449.  Imprisonment  or  other  punish- 
ment by  order  of  governor  or  other  of- 
ficer in  exercise  of  military  power- 
Before  any  punishment  could  be  in- 
flicted on  saloon  keeper,  who  disobeyed 
order  of  militia  officer  closing  saloons 
during  labor  troubles,  notice  to  him  of 
charge  against  him,  opportunity  to  pre- 
pare and  present  defense,  and  adjudi- 
cation of  guilt  by  some  competent  tri- 
bunal were  indispensable.  Herlihy  v. 
Donohue,  161  P.  164,  52  Mont.  601. 

451.  Rule  of  asylum.— The  proviso  of 
Laws  111.  1911-12,  p.  82,  §  23,  which 
leaves  it  with  the  discretion  of  the 
board  of  administration  to  release  or 
modify,  the  payment  of  the  income  of  a 
patient  for  his  support  in  a  state  hos- 
pital, held  violative  of  due  process  of 
law.  Board  of  Administration  of  Illi- 
nois V.  Miles,  115  N.  E.  841,  278  111. 
174. 

452.  Workmen's  compensation  iaw.^ 
The  Iowa  Workmen's  Compensation 
Act  is  not  violative  of  the  Fourteenth 
Amendment,  in  that  it  clothes  an  ad- 
ministrative body  with  an  arbitrary  dis- 
cretion inconsistent  with  due  process  of 
law,  where  the  measure  of  compensa- 
tion is  fixed  and  a  judicial  review  is 
provided  upon  all  fundamental  and  ju- 
risdictional questions.  Hawkins  v. 
Bleakly,  37  S.  Ct.  255,  243  U.  S.  210, 
61  ly.  Ed.  678,  affirming  decree  Same 
V.  Bleakley    (D.   C.)    220  F.  378. 

The  provision  of  such  act  that  if  an 
employ^,  electing  to  reject  the  act,  shall 
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state  in  an  affidavit  that  the  employer 
requested  or  suggested  such  election, 
it  shall  be  conclusively  presumed  that 
he  was  unduly  influenced,  and  his  elec- 
tion shall  be'  void,  is  not  repugnant  to 
the   Fourteenth  Amendment.     Id. 

Under  Workmen's  Compensation  In- 
surance and  Safety  Act  Cal.  |  24,  the 
Industrial  Accident  Commission  cannot 
take  testimony  on  application  by  injur- 
ed servant  until  party  sought  to  be  held 
liable  is  notified,  for  to  do  so  would 
violate  the  constitutional  guaranty  of 
due  process  of  law.  Carstens  v.  Pills- 
bury  (Cal.)   158  P.  218. 

Due  process  of  law  requires  that  the 
fact  of  a  contract  of  employment  with- 
in the  Workmen's  Compensation  Act 
shall  be  determined  judicially  by  evi- 
dence required  to  establish  any  other 
contractual  relation.  Kackel  v.  Serv- 
iss,  167  N.  Y.  S.  348,  180  App.  Div.  54. 

453.  Board  of  education  or  other 
school  authorities.- Provision  in  rule  of 
school  board  for  suspension  of  pupils 
violating  Code  Supp.  Iowa  1913,  f 
2782a,  as  amended  by  Acts  37th  Gen. 
Assem.  c.  158,  as  to  fraternities,  pro- 
viding for  notice  to  parents  and  guard- 
ians, i9  sufficient  as  due  process  of  law. 
Lee  V.  Hoffman  (Iowa)  166  N.  W.  565, 
L.  R.  A.  1918C,  933. 

That  school  district  was  not  given 
opportunity  to  present  oral  testimony 
and  make  an  oral  argument  on  ap- 
peal from  school  inspector's  order  to 
state  superintendent  was  not  depriva- 
tion of  property  rights  without  due  pro- 
cess of  law,  where  there  was  oppor- 
tunity to  present  all  facts  and  argu- 
ments in  writing.  State  v,  Cary  (Wis.) 
163  N.  W.  645. 

454.  Public  utliltiee  commissions  or 
boardSd— Absence  of  any  provision  for 
notice  and  hearing  in  Acts  Ind.  1909, 
c.  128,  giving  state  railroad  commission 
power  to  enforce  orders  for  headlights, 
does  not  make  its  order  repugnant  to 
due  process  of  law  clause,  where  the 
state  courts  construe  such  act  as  sup- 
plemental to  Act  Ind.  Feb.  28,  1905 
(Laws  1905,  c.  53),  amended  by  Act 
March  9,  1907  (Laws  1907,  c  241), 
which  gave  carrier  dissatisfied  a  right 
to  resort  to  the  courts,  Yandalia  R.  Co. 
V.  Public  Service  Commission  of  Indi- 
ana, 37  S.  Ct.  93,  242  U.  S.  255.  61  L. 
Ed.  276,  affirming  judgment  Same  v. 
Railroad  Commission  of  Indiana,  101 
N.  E.  85,  182  Ind.  382. 

Where  gas  company  appeared  at  hear- 
ing on  question  of  ordering  extension 
of  pipes,  cross-examined  witness,  intro- 
duced testimony,  and  argued  the  case, 
and  it  was  reviewed  by  two  appellate 
courts,  held,  that  there  was  no  want  of 
due  process  in  the  matter  of  procedure. 
People  of  State  of  New  York  ex  rel 
New  York  &  Queens  Gas  Co.  v.  McCall, 
88  S.  Ct.  122,  245  U.  S.  345.  62  L.  Ed. 
337,  affirming  order  People  ex  rel.  New 
York  &  Queens  Gas  Co.  v.  McCall,  113 
N.   E.   795,  219  N.   Y.  84,   Ann.  Cas. 
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1916E,  1042,  which  reversed  167  N.  Y. 
S.  707,  171  App.  Div.  580. 

Laws  of  a  state,  construed  as  preclud- 
ing inquiry  into  reasonableness  of  rates, 
fixed  by  its  Railroad  Commission,  in 
action  to  recover  charges  in  excess 
thereof,  made  and  collected  by  a  carrier, 
are  not  violatiye  of  Const.  U.  S.  Amend. 
14,  where  opportunity  to  have  validity 
of  the  ordered  rates  judicially  deter- 
mined in  suit  for  that  purpose  had  been 
provided  and  availed  of  by  the  carrier, 
resulting  in  sustaining  thereof.  Detroit 
&  M.  Ry.  Co.  V.  Fletcher  Paper  Co.,  39 
S.  Ct  13,  63  L.  Ed.  — . 

An  order  of  the  Public  Service  Com- 
mission that  street  car  service  must  be 
increased,  after  hearing  on  proofs,  with 
opportunity  to  street  car  company  to 
appear,  is  not  a  taking  of  property  with- 
out due  process  of  law.  Brooklyn 
Heights  R.  Co.  v.  Straus  (D.  C.)  245 
F.  132. 

The  California  Public  UtiUties  Act, 
in  failing  to  provide  in  terms  for  no- 
tice to  a  city  of  hearing  precedent  to 
an  order  apportioning  between  city  and 
railroad  the  expense  of  grade  separation, 
is  not  invalid  as  omitting  due  process 
of  law,  the  C6mmission  having  such 
implied  power  in  any  event,  and  also 
express  power  to  prescribe  rules  of  pro-, 
cedure  by  section  53  of  the  act  City 
of  San  Jose  v.  Railroad  Commission 
of  CaUfornia  (Cal.)  165  P.  967.        ' 

The  Illinois  Public  Utilities  Act,  pro- 
viding for  the  hearing  of  rate  cases  by 
Public  Utilities  Commission,  is  not  in- 
valid as  depriving  public  utilities  of 
their  property  without  due  process,  the 
persons  affected  by  the  hearings  being 
given  notice  and  opportunity  to  be 
heard.  State  Public  Utilities  Commis- 
sion V.  Chicago  &  W.  T.  Ry.  Co.,  114 
N.  E.  325,  275  111.  555.  • 

The  provision  of  Illinois  Public  Utili- 
ties Act  that  findings  of  the  commission 
shall  be  prima  facie  valid  on  appeal, 
held  to  create  only  a  rebuttable  pre- 
sumption not  working  a  deprivation  of 
property  without  due  process  of  law. 
Id. 

Under  PubUc  Utilities  Act  111.  §  66, 
it  is  not  essential  that  in  a  proceeding 
to  require  a  railroad  to  relocate  its 
road  the  landowners  on  the  new  way 
shall  have  a  copy  of  the  order,  so  that 
there  was  no  denial  of  due  process  of 
law.  Chicago,  B.  &  Q.  R.  Co.  v.  Cav- 
anagh,  116  N.  E.  128,  278  111.  609. 

A  street  railroad,  not  made  party  to 
proceeding  before  Public  Utilities 
Commission,  held  not  deprived  of  prop- 
erty without  due  process  by  its  or- 
der as  to  equipment  and  operation  of 
street  cars  in  the  city,  in  view  of  Pub- 
lic Utilities  Act  111.  §  67,  as  to  rehear- 
ing for  any  one  pecuniarily  interested. 
City  of  Chicago  v.  O'Connell,  116  N. 
E.  210,  278  111.  591. 

An  order  of  the  Railroad  and  Ware- 
house Commission  that  a  railroad  con- 
struct a  spur  track  made  after  hearing 
with  an  appeal  to  the  district  court,  did 
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not  constitute  a  taking  of  property 
without  due  process  of  law.  Range 
Sand  Lime  Brick  Co.  v.  Great  Northern 
Ry.  Co.  (Minn.)  163  N.  W.  656. 

The  fact  that  a  light  heat,  and  power 
company  has  secured  the  consent  of  bor- 
ough authorities  to  the  use  of  the  bor- 
ough streets,  does  not  relieve  it  from  the 
necessity  of  securing  a  certificate  of 
public  convenience  from  the  Public 
Service  Commission;  and  if  such  cer- 
tificate is  denied  it  cannot  complain 
that  it  has  been  deprived  of  its  prop- 
erty without  due  process  of  law,  or 
that  the  order  of  the  commission  is  an 
impairment  of  the  obligation  of  a  con- 
tract. Jenkins  Tp.  v.  Public  Service 
Commission,  65  Pa.  Super.  Ct.  122. 

Statutory  requirements  as  to  notice 
and  hearing  of  proceedings  before  board 
of  railway  conmiissioners  are  a  suffi- 
cient compliance  with  due  process  of 
law,  although  in  absence  of  substantial 
compliance  vnth  requirements  as  to 
notice,  orders  of  board  may  be  treated 
as  nullities  upon  appeal  or  application 
for  enforcement.  Chicago  &  N.  W.  Ry. 
Co.  V.  Dougherty  (S.D.)  163  N.  W.  715. 

Order  of  Public  Service  Commission, 
on  petition  of  telegraph  company,  re- 
quiring traction  company,  owning  right 
of  way,  to  remove  power  wires  from 
dangerous  proximity  to  telegraph  wires, 
did  not  exceed  constitutional  powers  of 
Commission  as  being  confiscatory  and 
a  taking  of  property  without  due  pro- 
cess. Western  Union  Telegraph  Co.  t. 
Burlington  Traction  Co.  (Vt.)  99  A.  4. 

Under  Laws  Wash.  1911,  p.  538,  an 
order  of  the  commission  that  a  water 
company  should  terminate  a  discrimi- 
natory contract  with  a  sawmill  and  no- 
tice to  the  sawmill  by  the  water  com- 
pany of  compliance  with  such  order, 
upon  which  action  was  brought  by  the 
sawmill,  in  which  hearing  was  afforded, 
was  due  process  of  law.  Raymond 
Lumber  Co.  v.  Raymond  light  &  Water 
Co.,  159  P.  133,  92  Wash.  330. 

455.  Superintendent  or  commissioner 
of  banks  or  bankings—The  state  may, 
consistently  with  due  process  of  law, 
clothe  a  bank  commissioner  with  pow- 
er to  close  a  state  bank  found  to  be 
insolvent  without  awaiting  judicial  pro- 
ceedings. Title  Guaranty  &  Surety  Co. 
of  Scranton,  Pa.,  v.  State  of  Idaho, 
36  S.  Ct.  345,  240  U.  S.  136,  60  L.  Ed. 
566,  dismissing  appeal  State  v.  Title 
Guaranty  &  Surety  Co.  of  Scranton, 
Pa.,  152  P.  189,  27  Idaho,  752. 

4  Comp.  St.  N.  J.  1910,  p.  5654,  §  22*, 
as  amended  by  P.  L.  1913,  p.  282,  au- 
thorizing commissioner  of  banking,  etc., 
to  take  possession  of  insolvent  trust 
company's  property  without  judicial 
warrant,  does  not  deprive  it  of  its 
property  without  due  process  of  law. 
La  Monte  v.  Lurich  (Ch.)  100  A.  1031, 
86  N.  J.  Eq.  26,  decree  affirmed  (Err. 
&  App.)  98  A.  1086,  86  N.  J.  Eq. 
251. 

4551/2.  Sale  of  securities.— Arbitrary 
power   is    not   unconstitutionally    con- 
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ferred  on  state  superintendent  of 
banks,  contrary  to  Const  U.  S.  Amend. 
14,  by  Gen.  Code  Ohio,  f§  637a— 1  to 
6373—24,  relating  to  granting  of  li- 
cense to  person  dealing  in  corporate 
securities.  Hall  v.  Qeiger-Jones  Co., 
37  S.  Ct  217,  242  U.  8.  539,  61  L. 
Ed.  480,  Ann.  Cas.  1917C,  643,  re- 
versing decree  Geiger-Joues  Go.  y. 
Turner  (D.  C.)  230  F.  233. 

Pub.  Acts  Mich.  1915,  No.  46,  does 
not  make  the  pursuit  of  a  lawful  busi- 
ness the  subject  of  arbitrary  executive 
discretion  contrary  to  Const.  U.  S. 
Amend.  14,  because  requiring  approval 
of  state  securities  commission  of  skle 
of  securities  on  filing  certain  prescrib- 
ed data.  Merrick  v.  N.  W.  Halsey  Sc 
Co.,  37  S.  Ct.  227,  242  U.  S.  568,  61 
L.  Ed.  498,  reversing  decree  N.  W. 
Halsey  &  Co.  v.  Merrick  (D.  C.)  228 
F.  805. 

456.  Commfssloner   of   agriculture.— 

Vernon's  Saylcs'  Ann.  Civ.  St.  Tex. 
1914,  art.  4459,  as  to  destruction  of 
citrus  plant  infected  with  disease,  is 
vaUd,  though  it  provides  that  decision 
of  commissioner  of  agriculture  as  to 
existence  of  disease  is  final,  the  Con- 
stitution not  requiring  that  right  to 
appeal  be  given.  Stockwell  v.  State 
(Tex.  Civ.  App.)  203  S.  W.  100. 

4561/2.  Commissioner  of  land  otnce^— 

Exercise  by  commissioner  of  land  of- 
fice of  ministerial  and  judicial  func- 
tions as  to  state  school  lands  under 
Laws.Okl.  1907-08,  c.  40,  art.  2,  and 
Rev.  Laws  1910,  §§  7177,  7186,  7187, 
is  not  a  denial  of  "due  process  of  law," 
either  under  Const.  Amend.  U.  S.  14, 
or  Const.  Okl.  art.  2,  §  7.  Wilhite  v. 
Cruce   (Okl.)|  172  P.  962. 

4571/2.  Health    boards    or    offlcera.^— 

Ordinance  No.  262  of  1917  of  dty  of 
Baltimore,  regulating  production  and 
distribution  of  milk  and  milk  products, 
is  not  invalid  as  failing  to  provide  for 
appeal  from  exercise  of  discretion  of 
commissioner  of  health.  Creaghan  y. 
City  of  Baltimore  (Md.)  104  A.  ISO. 

460.  Water  boards  or  officers  and 
Irrigation,    drainage   and    other   water 

dl8triete.---01aimant  ef  irrigation  rights 
is  not  deprived  of  property  without  due 
process  of  law  because  in  proceeding 
before  State  Water  Board  under  3 
Lord's  Or.  Laws,  tit.  43,  c.  6  (Laws 
1913,  cc.  82,  86,  97),  he  is  required 
at  his  own  expense  to  assert  his  claim 
before  the  board  and  pay  a  fee  for 
having  it  considered.  Pacific  Lave 
Stock  Co.  V.  Lewis.  36  S.  Ct.  637,  241 
U.  S.  440,  60  L.  Ed.  1084,  affirming 
decree  (D.  C.)  217  F.  95. 

Proceedings  before  State  Water 
Board  held  not  wanting  in  due  pro- 
cess of  law  because  sworn  statements 
of  claimants  are  taken  ex  parte  in 
first  instance  and  state  engineer's  re- 
port is  accepted,  though  not  sworn  to 
as  prima  facie   evidence.    Id. 

Requirements  of  such  act  that  pend- 
ing final  adjudication  by  court  waters 
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of  stream  shall  be  distributed  accord- 
ing to  order  of  State  Water  Board,  un- 
less bond  is  given,  held  not  wanting  in 
due  process  of  law.    Id. 

Proceedings  for  the  determination  of 
water  rights  under  the  Nevada  Water 
Law  of  March  22,  1913,  as  amended  by 
St.  1915,  c.  253,  held  to  constitute  due 
process  of  law.  Bergman  v.  Kearney 
(D.   C.)    241  P.  884. 

The  Legislature   cannot  destroy  the 
effect  of  the  ^essential  due  process  re- 
quirements  of  notice  to  persons  legally 
interested  in  the  formation  of  an  ir- 
rigation district,  as  provided  by  Deer- 
ing's  Gen.  Laws  Cal.  1915,  Act  1726, 
S  2,  by  the  provision  of  section  4  that 
the  finding  of  a  subordinate  legislatiTe 
body,    the  board   of   supervisors,   that 
due   process  has  been  given,  shall  be 
final  and  conclusive.    Ells  v.  Board  of 
Sup'rs  of  San  Diego  County  (Cal.  App.) 
176  P.  709. 

County's  appeal  from  allowance  of 
engineer's  claim  for  services  under 
Gen.  St.  Minn.  1913,  §  5571,  after  es- 
tablishment of  a  judicial  ditch  did  not 
show  violation  of  due  process,  where 
there  was  due  notice  of  hearing  of 
claims  and  a  hearing  had  at  which  the 
evidence  conclusively  established  the 
claim.  In  re  Judicial  Ditch  No.  53 
(Minn.)  168  N.  W.  348. 

L.  O.  L.  §  6635,  providing  for  a  wa- 
ter board  and  determination  of  water 
rights  by  it,  is  not  violative  of  the 
constitutional  provision  that  a  person 
shall  not  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law, 
since  every  party  in  interest  has  its 
constitutional  day  in  court  before  a 
judicial  tribunal  endowed  with  juris* 
diction  to  hear  and  determine  the  is- 
sues. Oregon  Lumber  Co.  v.  East  Fork 
Irr.  Oist,  157  P.  963,  80  Or.  568. 

463.  Removal  or  suspension  of  ofR- 
oera.— Power  to  remove  from  office  is 
administrative  rather  than  judicial,  bat 
should  be  exercised  in  judicial  manner, 
though  state  is  not  so  bound  by  due 
process  of  law  that  it  cannot  invest 
its  agents  without  subjecting  itself,  as 
to  their  removal,  to  the  delays,  etc., 
of  strict  judicial  action.  State  v.  Fra- 
zier    (N.  D.)    167  N.  W.  510. 

Under  ordinance  held  that  members 
of  a  board  of  commissioners  could  not, 
for  temporary  absence  from  the  dty 
without"  written  authority  of  mayor,  be 
deprived  of  offices  without  trial  and 
opportunity  to  be  heard  in  view  of  con- 
stitutional guaranty  of  due  process  of 
law.  Ashcroft  v.  Goodman,  202  S.  W. 
939,  139  Tenn.  625. 

465.  Issuance  and  revocatlos  ti  H- 
oensea  or  permits.— Acts  Ga.  191^  P* 
87,  f  7,  giving  appeal  to  superior  court 
after  state  board  of  examiners  in  op- 
tometry has  refused  certificate  of  reg- 
istration, is  not  compliance  with  due 
process  of  law.  Mott  v.  Georgia  State 
Board  of  Examiners  In  Optometry 
(Ga.)  95  S.  £.  867. 
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A  municipal  ordinance  providing  that 
an  applicant  for  liquor  license  shall 
agree  to  abide  by  all  regulations,  and 
that  the  mayor  shall  be  authorized  toi 
forfeit  his  license  for  failure,  is  yalid, 
and  the  mayor  may  declare  such  forfei- 
ture without  working  a  deprivation  of 
property  without  due  process  of  law. 
Boemer  v.  Thompson,  115  N.  E.  866, 
278  111.  153. 

Ordinance  No.  262  of  1917  of  city  of 
Baltimore,  regulating  production  and 
distribution  of  milk  and  mUk  prod- 
ucts, is  not  invaUd  as  failing  to  pro- 
vide for  proper  notice  and  hearing  be- 
fore commissioner  of  health  as  to  is- 
suance or  revocation  of  milk  dealers' 
permits.  Creaghan  v.  City  of  Balti- 
more (Md.)  104  A.  180. 

Laws  N.  T..  1917,  c.  521,  authorizing 
suspension  of  privileges  under  liquor 
tax  certificate  without  giving  licensee 
opportunity  to  be  heard  on  question 
whether  suspension  should  be  ordered, 
deprives  him  of  his  property  without 
due  process  of  law.  People  ex  rel. 
Doscher  v.  Sisson  (Sup.)  166  N.  Y.  S. 
781,  101  Misc.  Rep.  23,  order  reversed 
(Sup.)  169  N.  Y.  S.  987. 

Laws  N.  D.  1917,  c.  105,  providing 
for  revocation  of  licenses  of  owners  of 
cream  stations  by  Dairy  Commissioner, 
ia  not  unconstitutional  as  depriving 
owners  of  due  process  of  law  because 
no  appeal  is  provided,  as  any  wrong 
suffered  can  be  reinedied  by  mandamus. 
Cofman  v.  Ousterhous  (N.  D.)  168  N. 
W.  826. 

Gen.  Code  Ohio,  §§  1275,  1276,  au- 
thorizing proceedings  by  state  medical' 
board  to  revoke  its  certificate  to  en- 
gage in  practice  of  medicine  and  sur- 
gery, not  providing  protection  to  hold- 
er's right  by  way  of  notice  and  oppor- 
tunity to  be  heard,  violate  the  due  pro- 
cess of  law  provisions  of  state  and 
federal  Constitutions.  Jewell  v.  Mc- 
Cann   (Ohio)    116  N.  B.  42. 

Gen.  Code  Ohio,  §  886,  forbidding  the 
operation  or  maintenance  of  a  private 
employment  agency  for  hire,  without 
obtaining  a  license  from  the  commis- 
sioner of  labor  statistics,  is  not  in  vio- 
lation of  -the  Constitution  of  the  United 
States,  though  no  provision  is  made 
for  a  review  by  the  courts  of  the  deci- 
sions of  the  '  commissioner.  Raabe  v. 
State,  7  Ohio  App.  119. 

466.  Scaling  timberd— Enforcement  of 
Gen.  St.  Minn.  1913,  §  5284,  providing 
that  state  auditor  may  demand  a  re- 
scale  of  timber  sold  by  state,  which 
shall  be  conclusive  as  to  amount  of  tim- 
ber cut,  is  not  a  taking  of  property 
vrithout  due  process  of  law.  State  v. 
Equitable  Surety  Co.  (Minn.)  167  N. 
W.  292. 

468a.  State  dispensary  commission^— 

The  action  of  the  State  Dispensary 
Commission  of  South  Carolina  in  re- 
jecting a  claim  on  the  ground  that'  the 
claimant  was  indebted  to  the  state  for 


money  fraudulently  collected  was  not  a 
confiscation  of  his  claim,  where  the 
state  Supreme  Court  in  upholding  the 
action  of  the  Commission  expressly 
held  that  the  validity  of  any  demand  by 
the  state  against  claimant  was  not  fore- 
closed by  the  Commission's  finding. 
Carolina  Glass  Co.  v.  State  of  South 
Carolina,  36  S.  Ct.  293,  240  U.  S.  305, 
60  L.  Ed.  658,  affirming  judgments  69 
S.  E.  391,  87  S.  C.  270  and  Same  v. 
Murray  (D.  C.)  197  F.  392,  reversing 
judgment  206  F.  635,  124  C.  C.  A. 
423. 

(i/)  Civil  remedies  and  proceedings 

469.  In  genorali^— No  person  has  vest- 
ed right  in  rule  of  law,  nor  can  one  as- 
sert vested  right  in  particular  mode  of 
procedure.  Vineyard  Land  &  Stock  Co. 
v.  District  Court  of  Fourth  Judicial 
Dist  of  Nevada  in  and  for  Elko  Coun- 
ty (Nev.)  171  P.  166;  Cahill  v.  Wiss- 
ner,  170  N.  Y.  S.  1000,  183  App.  Div. 
659;  Shelby-Downard  Asphalt  Co.  v. 
Enyart  (Okl.)  170  P.  708. 

Rendition  of  judgment  on  a  foreign 
judgment,  over  objection  that  judg- 
ment sued  on  was  void  for  invalid  serv- 
ice of  process,  held  not  to  take  proper- 
ty of  defendants  without  due  process 
of  law,  where  judgment  was  rendered 
on  ground  that  question  of  jurisdiction 
adjudicated  in  the  original  case  could 
not  be  reopened.  Chicago  Life  Ins. 
Co.  V.  Cherry,  37  S.  Ct.  492,  244  U.  S. 
25,  61  L.  Ed.  ^66,  affirming  judgment 
Chiarry  v.  Chicago  Life  Ins.  Co.,  190 
111.  App.  70. 

Due  process  having  reference  to  sub- 
stance and  not  form,  does  not  require 
that  the  privilege  of  localizing  actions 
shall  be  conferred  alike  on  resident 
and  nonresident  defendants.  Jefferson 
County  Savings  Bank  v.  Garland  (Ala.) 
71  So.  126. 

No  person  or  corporation  has  vested 
right  to  particular  remedy,  and  venue 
in  civil  actions  against  foreign  or  do- 
mestic corporations  belongs  to  reme- 
dy, and  is  no  part  of  right.  Southern 
Ry.  Co.  V.  Goggins  (Ala.)  73  So.  958. 

Laws  Colo.  1915,  p.  315,  §  1,  amend- 
ing Laws  1915,  p.  262,  §  22,  providing 
owner  cannot  defend  in  action  for  pos- 
session by  holder  of  an  invalid  tax 
deed,  unless  he  deposits  taxes,  inter- 
est, and  penalties  evidenced  by  the 
tax  deed  into  court,  does  not  deny  the 
ow^ner  due  process  of  law.  Delta  Land 
&  Orchard  Co.  v.  Zaninetti  (Colo.)  170 
P  964. 

If  Laws  Colo.  1915,  p.  315.  §  1, 
amending  Laws  1905,  p.  262,  §  22,  de- 
prives a  landowner  of  the  right,  in  a 
suit  to  recover  possession  of  land  un- 
der a  tax  deed,  to  raise  the  question 
of  the  validity  of  a  portion  of  the  tax, 
it  does  not  deny  him  due  process  of 
law.     Id. 

The  Improvement  Act  (Civ.  Code  Ga. 
1910,  S  5588),  authorizing  a  defendant 
in  action  for  land,  who  has  obtained 
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an  excess  judgment  for  improvements, 
after  plaintiff's  failure  to  pay  excess, 
to  pay  value  of  land,  without  improve- 
ments, and  take  a  conveyance  thereof, 
does  not  violate  the  due  process  clause. 
Ayer  v.  Chapman,  95  S.  B.  257,  147 
Ga.  715. 

Acts  La.  1914,  No.  267,  §  16,  provid- 
ing that  no  exception  of  want  of  au- 
thority shall  lie  to  any  action  brought 
on  behalf  of  a  corporation  by  cer- 
tain officers,  devests  no  vested  rights 
by  operating  on  pending  litigation. 
Schwing  Lumber  &  Shingle  Co.  v.  Pet- 
erman,  72  So.  812,  140  La.  71. 

Rev.  Laws  Mass.  c.  148,  §§  15-18,  as 
amended  by  St.  1903,  c.  222,  author- 
izing compromise,  under  judicial  sanc- 
tion, of  contests  of  wills,  is  not  vio- 
lative of  Const.  U.  S.  Amend.  14. 
Copeland  v.  Wheelwright,  119  N.  B. 
667,  230  Mass.  131. 

To  uphold  Rev.  St.  Mo.  1909,  §§ 
10405,  10409,  10412,  10413,  such  as 
affording  due  process  of  law,  which 
demands  judicial  determination  and  not 
decision  of  the  single  judge,  they  must 
be  construed  as  requiring  action  of  the 
court,  and  not  merely  of  a  single  judge. 
In  re  Letcher  (Mo.)  190  S.  W.  19. 

Act  N.  J.  AprU  14,  1915  (P.  L.  p. 
557)  §  2,  Comp.  St.  Supp.  p.  898,  §  8, 
does  not  deprive  the  owner -of  a  motor 
vehicle  of  property  without  due  pro- 
cess of  law,  in  that  it  does  not  provide 
the  time  within  which  one  having  a 
lien  for  repairs,  etc.,  shall  sell.  Cru- 
cible Steel  Co.  of  America  v.  Polack 
Tyre  &  Rubber  Co.  (N.  J.)  104  A.  324. 

A  citizen  has  no  property  in  a  de- 
fense, and,  while  rights  accrued  to  him 
under  existing  laws  and  which  have 
thereby  become  vested  may  not  be 
taken  away  by  a  change  of  rule,  he  can- 
not complain  that  he  is  denied  due 
process  of  law,  where  rule  is  changed 
before  any  rights  have  accrued  to  him 
thereunder.  Dickinson  v..  Cole  (Okl.) 
177  P.  570. 

A  statute  is  not  violative  of  the  con- 
stitutional provision  that  a  person  may 
not  be  deprived  of  life  or  property 
without  due  process  of  law  because  a 
certain  defense  may  or  may  not  be 
available.  Strait  v.  City  of  Rock  Hill 
(S.  O.)  88  S.  B.  469. 

469!/2*  Judicial  decisions  and  roles  of 
law,  and  recognition  thereof.— Depar- 
ture by  state  court  from  rule  of  prop- 
erty established  by  prior  decisions  does 
not  violate  any  rights  under  Const.  U. 
S.  Amend.  14.  O'Neil  v.  Northern 
Colorado  Irrigation  Co.,  37  S.  Ct.  7, 
242  U.  S.  20,  61  L.  Ed.  123,  affirming 
judgment  O'NeiU  v.  Same,  139  P.  538, 
56  Colo.  545. 

Decision  that  natural  gas  tendered 
under  a  contract  was  not  merchantable, 
held  not  a  deprivation  of  seller's  prop- 
erty rights  without  state's  police  pow- 
er being  involved  in  violation  of  Const. 
U.  S.  Amend.  14,  relating  to  due  pro- 
tess  of  law.     Ely  v.  Wichita  Natural 
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Gas  Co.,  165  P.  284,  100  Kan.  441, 
affirming  judgment  on  rehearing  161 
P.  649,  99  Kan.  236. 
'  The  citizen  has  no  property  in  a  rule 
of  law,  and,  while  rights  which  accrue 
under  existing  laws  and  are  vested  mnj 
not  be  taken  away  by  change  of  rules, 
he  cannot  complain  if  rule  is  changed 
before  any  rights  have  accrued  there- 
under. Adams  v.  Iten  Biscuit  Go. 
(Okl.)   162  P.  938. 

No  one  has  any  vested  right  in  a 
rule  of  the  common  law,  though 
rights  of  property  may  be  acquired 
thereunder  which  will  be  protected. 
Anderson  v.  Carnegie  Steel  Co.,  99  A 
215,  255  Pa.  33. 

A  Louisiana  judgment  confirming 
account  o'f  administrator  who  made 
profit  from  the  estate  .was  not  res 
judicata  against  the  Texas  domicQiaiy 
administrators  who  could  not  have  in- 
Btituted  any  suit  or  made  any  defense 
in  the  courts  of  Louisiana,  ability  to 
make  such  defense  being  a  fundamen- 
tal requisite  of  due  process  of  Uiw 
without  which  no  judgment  is  con- 
clusive. Vann  v.  Calcasieu  Trust  & 
Savings  Bank  (Tex.  Civ.  App.)  204  S. 
W.  1062. 

470.  Special  or  summary  proceedings. 

— ^Attomey  for  mortgagee  and  for 
transferee  of  certificate  of  purchase  on 
foreclosure  held  not  deprived  of  prop- 
erty without  due  process  of  law  by 
summary  order  to  restore  to  the  court 
proceeds  of  fire  insurance  policy  on 
mortgaged  property  which  he  had  ap- 
plied on  a  personal  judgment  against 
the  mortgagor,  instead  of  redeeming 
the  property  from  the  sale  under  agree- 
ment between  him  and  counsel  for 
mortgagor.  Holmes  v.  Conway,  36  S. 
Ct.  681,  241  U.  S.  624,  60  L  Ed. 
1211,  affirming  judgment  Hess  v.  Same, 
142  P.  253.  92  Kan.  787. 

An  order  made  under  Code  Civ.  Proc 
N.  Y.  i  2320  et  seq.,  adjudging  a  per- 
son incompetent  and  appointing  a  com- 
mittee of  his  person  and  estate,  held 
not  wanting  in  due  process  of  lav. 
Chaloner  v.  Sherman,  37  S.  Ct.  136, 
242  U.  S.  455,  61  L.  Ed.  427,  affirm- 
ing judgment  215  F.  867,  132  C.  C. 
A.  96. 

The  parent  or  guardian  of  a  child 
removed  from  his  custody  is  not  de- 
nied due  process  of  law  if  an  Ade- 
quate remedy  is  available  by  which  be 
may  afterwards  have  his  rights  deter- 
mined by  a  proper  tribunal.  Allen  v. 
Williams  (Idaho)  171  P.  493. 

Complainant  in  suit  for  divorce  held 
not  deprived  of  property  and  liberty 
without  due  process  of  law  by  pro* 
ceedings  had  on  motion  for  alimo^ 
pendente  lite.  Paul  v.  Paul,  115  N.  B. 
860,  278  ni.  196. 

Proceedings  for  appointment  of  «?• 
praiser  for  stock  in  partnership  ^ 
sociatiqn  limited  under  Comp.  I^*' 
Mich.  1915,  §  7953,  involves  no  con- 
stitutional question ;  no  deprivation  or 
property     being     thereby     attempted. 
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Goodspeed  v.  Hally  (Mich.)  165  N.  W. 
W3,  rehearing  denied  166  N.  W.  899. 

Motion  to  dismiss  disbarment  pro- 
ceedings as  Tiolative  of  Const.  U.  S. 
Amend.  14,  should  be  denied;  the  sup- 
porting affidavit  being  void  of  fact  or 
argument  indicating  Invasion  of  con- 
stitutional rights.  In  re  Carter,  164 
N.  Y.  S.  862,  177  App.  Div.  677. 

Lien  Law  N.  Y.  §  200  et  seq.,  pro- 
viding that  lien  against  personalty  in 
possession  of  lienor  may  be  satisfied  by 
public  sale  of  property  on  notice,  as 
to  owner  of  automobile,  on  which  a 
garage  keeper  has  a  lien,  under  Lien 
Law  N.  Y.  §  184,  held  not  unconstitu- 
tional, as  taking  of  property  without 
due  process.  Dininny  v.  Reavis  (Sup.) 
165  N.  Y.  S.  97.  100  Misc.  Rep.  316. 

Persons  committed  as  feeble-minded 
are  not  deprived  of  liberty  without  due 
process  of  law,  so  long  as  given  a 
forum  in  which  the  issue  may  be  judi- 
cially determined,  though  not  accorded 
a  jury  trial.  In  re  Miller  (Sup.)  173 
N.  Y.  S.  520. 

Laws  Va.  ^1916,  c.  388,  providing  for 
the  examination  and  commitment  of 
feeble-minded  persons,  held  not  invalid 
as  failing  to  provide  due  process  of 
law.  Mallory  v.  Virginia  Colony  for 
the  Feeble-Minded  (Va.)  96  S.  B. 
172. 

Laws  Wash.  Ex.  Sess.  1909,  p.  57,  § 
4,  relative  to  dissolution  of  corpora- 
tion, held  not  violative  of  the  due 
process  of  law  provisions  of  the  state 
or  federal  Constitution.  Peck  v.  Lin- 
ney  (Wash.)  165  P.  1080. 

471.  Withdrawal  or  change  of  rem- 
edy.—Denial  of  remedy  by  suit  by  the 
owner  of  an  equitable  interest  to  quiet 
title  does  not  deprive  him  of  property 
without  due  process  of  law;  there  be- 
ing other  remedies.  Aalwyns  Law  In- 
stitute V.  Martin  (Cal.)  159  P.  158. 

Right  to  defend  against  paying  usuri- 
ous interest  is  privilege  which  may  be 
taken  away  or  modified  by  legislative 
enactment.  Ooe  v.  Muller  (Pla.)  77  So. 
88. 

Usury  is  a  statutory  defense  not 
founded  on  any  common-law  right,  ei- 
ther legal  or  equitable,  and  may  be  tak- 
en away  by  legislative  enactment  both 
as  to  previous  and  to  subsequent  con- 
tracts.   Id. 

The  repeal,  without  saving  clause,  of 
Laws  111.  1913,  p.  552,  §  74,  which 
was  mandatory  upon  the  commission- 
ers to  grant  petition  of  adjacent  own- 
ers to  narrow  a  highway  and  substi- 
tution of  Hurd*s  Rev.  St.  111.  1917,  c. 
121,  S  74,  making  such  discretionary, 
merely  changed  the  remedy  or  proce- 
dure and'bot  the  impairment  of  a  vest- 
ed right,  and  a  mandamus  petition 
pending  against  commissioners  must  be 
heard  under  new  law.  People  v.  Clark, 
119  N.  E.  329,  283  111.  221. 

Plaintiff,  stockholder  in  company  op- 
erating in  violation  of  St.  Mass.  1908,  c. 
454,  prohibiting  monopolistic  practices, 


because  denied  relief  against  company, 
directors,  etc.,  in  suit  for  restoration  of 
property  rights,  was  not  denied  due 
process  of  law  within  Const.  U.  S. 
Amend.  14,  having  been  subject  to  ju- 
risdiction of  state  court  and  fully  heard 
on  every  issue.  Duane  v.  Merchants' 
Legal  Stamp  Co.  (Mass.)  120  N.  E.  370. 

Act  Pa.  May  3,  1909  (P.  L.  386),  re- 
lating to  lien  of  judgment,  is  an  act  of 
repose,  affecting  the  remedy,  and  not 
the  cause  of  action,  and  is  one  that  it 
is  competent  for  the  Legislature  to  en- 
act Rankin  y.  Rinehart,  66  Pa.  Super. 
Ct  385. 

The  Legislature  may  change,  modify, 
abolish,  and  establish  new  remedies  for 
existing  rights,  where  remedy  is  not 
entirely  taken  away  or  unreasonably 
^cumbered.  McCutcheon  &  Church 
V.  Smith  (Tex.  Civ.  App.)  194  S.  W. 
831. 

While  remedies,  remedial  rights,  and 
process  are  subject  to  legislative  con- 
trol, to  construe  a  law,  requiring  pres- 
entation of  claim  to  the  city  council  for 
redress  precedent  to  suit  for  injunc- 
tion for  irreparable  injury,  would  make 
it  invalid,  as  amounting  to  a  denial  of 
all  remedy.  El  Paso  Union  Passenger 
Depot  Co.  V.  Look  (Tex.  Civ.  App.)  201 
S.  W.  714. 

472.  Limitation  or  suspension  of  rem- 
edy.—Act  Colo.  Feb.  23,  1881  (Laws 
1881,  p.  159)  §  35,  providing  that,  after 
decree  as  to  priority  of  appropriation 
of  water  rights,  all  parties  affected 
shall  be  barred  after  four  years  from 
setting  up  any  claim  to  such  water 
against  the  decree,  does  not  take  prop- 
erty of  appropriator  in  another  district 
without  due  process  of  law.  O'Neil  v. 
Northern  Colorado  Irrigation  Co.,  37 
8.  Ct.  7,  242  U.  S.  20,  61  L.  Ed.  123, 
affirming  judgment  O'Neill  v.  Same,  139 
P.  536,  56  Colo.  545. 

Laws  Colo.  1903,  p.  311,  concerning 
registration  of  land  titles,  is  not  vio- 
lative of  the  Fourteenth  Amendment, 
on  ground  that  it  takes  property  with- 
out due  process  of  law,  because  section 
28  only  allows  90  days  in  which  to  va- 
cate judgment.  White  v.  Ainsworth 
(Colo.)  163  P.  959. 

Kurd's  Rev.  St.  HI.  1917,  c.  70,  S  7, 
requiring  any  person  about  to  sue  any 
dty  for  personal  injuries  to  give  no- 
tice within  six  months  of  the  injury, 
construed  to  require  such  notice  from 
a  child  of  the  tender  age  of  seven, 
would  be  unconstitutional,  as  depriving 
her  of  due  process  of  law.  McDonald 
V.  City  of  Spring  Valley  (lU.)  120  N. 
E.  476. 

Greater  New  York  Charter,  §  149,  as 
amended  by  Laws  1912,  c.  398,  being 
in  effect  a  statute  of  limitations,  does 
not  provide  due  process  of  law,  and  is 
therefore  void.  Glucksman  v.  Board  of 
Education  of  City  of  New  York  (Mun. 
Ct.)  164  N.  Y.  S.  351. 

The  statute  undertaking  to  stipulate 
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time  within  which  a  suit  to  recover  land 
should  be  barred  when  superior  title 
remains  in  vendor,  is  constitutional, 
and  not  violative  of  vested  rights.  Key 
V.  Jones  (Tex.  Civ.  App.)  191  S.  W. 
736. 

In  enacting  statutes  of  limitation,  the 
Legislature  cannot  destroy  a  right 
which  one  person  is  entitled  to  enforce 
against  another  which  exists  in  con- 
sequence of  given  facts;  but  a  right 
cannot  be  considered  as  vested  in  re- 
lation to  retroactive  operation  of  stat- 
ute of  limitations,  unless  it  has  become 
a  title  legal  or  equitable  to  enjoyment 
of  exemption  from  another's  demands. 
McGutcheon  &  Church  v.  Smith  (Tex. 
Civ.  App.)  194  S.  W.  831. 

Rev.  Laws  Okl.  1910,  §  644,  Umiting 
time  for  actions  to  enjoin  or  cancel  as- 
sessments, does  not  deprive  persons 
of  property  without  due  process  of  law. 
City  of  Chickasha  v.  O'Brien  (Okl.) 
159  P.  282. 

The  rule  is  general  that,  where  time 
has  fully  run,  right  to  invoke  statute  of 
limitations  constitutes  a  vested  right. 
O'Donnell  v.  Parker  (Utah)  160  P. 
1192. 

Rem.  Code  Wash.  1915,  f  8626—91, 
making  filing  of  complaint  with  public 
service  commission  within  two  years 
condition  precedent  to  right  of  action 
by  shipper  for  overcharges,  is  con- 
stitutional; no  litigant  having  vested 
right  in  procedure.  Hewitt  Logging 
Co.  V.  Northern  Pac.  Ry.  Co.,  166  P. 
1153,  97  Wash.  597. 

473.  Parties  and  process  or  notice*— 
In  generals— A  nonresident  vendee's 
rights  were  not  foreclosed  without  due 
process  of  law,  for  lack  of  actual  notice 
of  cancellation  proceedings,  where  in 
fact  his  rights  were  not  foreclosed  by 
the  cancellation  proceedings,  but  by  de- 
cree quieting  title  in  vendor  in  a  suit  in 
which  the  vendee  appeared,  and  in 
which  the  court  found  a  default  under 
the  law  of  the  situs,  which  it  held  con- 
trolling. Kryger  v.  Wilson,  37  S.  Ct. 
34,  242  U.  S.  171,  61  L.  Ed.  229,  affirm- 
ing judgment  Wilson  v.  Kryger,  149  N. 
W.  721,  29  N.  D.  28. 

Due  process  of  law  does  hot  require 
notice  and  opportunity  to  be  heard  foe- 
fore  acceptance  of  resignation  of  com- 
mittee of  an  incompetent  and  the  ap- 
pointment of  a  successor.  Chaloner  v. 
Sherman,  37  S.  Ct.  136,  242  U.  S.  455, 
61  L.  Ed.  427,  affirming  judgment  215 
F.  867,  132  C.  C.  A.  96. 

Right  of  mother  of  intestate  to  share 
in  stock  in  corporation  in  state  of  the 
mother's  residence  and  a  claim  against 
the  corporation  cannot,  consistently 
with  due  process  of  law,  be  adjudicated 
by  decrees  of  another  state  not  having 
jurisdiction  of  the  mother  or  the  cor- 
poration by  process  or  appearance. 
Baker  v.  Baker,  Bccles  &  Co.,  37  S.  Ct. 
152,  242  U.  S.  394,  61  L.  Ed.  386,  af- 
firming  decree  173  S.  W.  109,  162  Ky. 
683.    • 
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Where  <^ity,  after  telegraph  lines  lo- 
cated in  its  streets  had  been  con- 
veyed to  defendant,  recovered  judgment 
against  grantor  company  for  license 
fees  for  use  of  streets,  and  defendant 
was  in  no  way  party,  decision  of  state 
court  that  defendant  was  concluded  by 
such  judgment  was  erroneous,  depriv- 
ing it  of  its  property  without  due  pro- 
cess of  law.  An  opportunity  to  be  heard 
is  an  essential  requisite  of  due  process 
in  judicial '  proceedings.  Postal  Tele- 
graph Cable  Co.  v.  City  of  Newport 
Ky.,  38  S.  Ct.  566,  247  U.  S.  464.  62 
L.  Ed.  1215,  reversing  judgment  169  S. 
W.  700,  160  Ky.  244. 

A  method  of  service  of  process, 
though  prescribed  by  state  statute,  is 
not  sufficient  if  it  does  not  amount  to 
due  process  of  law.  King  Touopah 
Mining  Co.  v.  Lynch  (D.  0.)  232  F. 
486. 

Attachment  of  mining  claims  not  be- 
ing worked  held  not  to  obviate  necessity 
of  service  prescribed  by  law,  and 
amounting  to  due  process.    Id. 

Judgment  rendered  by  state  court 
against  foreign  corporation  without  no- 
tice to  it  as  required  by  law  is  not  dae 
process  of  law,  and  is  void  as  in  viola- 
tion of  Const.  U.  S.  Amend.  14.  Atchi- 
son, T.  &  S.  1*.  Ry.  Co.  V.  Weeks  (D. 
C.)  248  F.  970. 

"Due  process  of  law"  means  notice, 
hearing  according  to  that  notice,  and 
judgment  entered  in  accordance  to  that 
notice  and  hearing.  Evans  v.  Evans 
(Ala.)  76  So.  95. 

In  an  action  for  a  bank  deposit  an 
order  of  substitution  under  Code  Civ 
Proc.  CaL'  §  386,  authorizing  a  claim- 
ant to  be  substituted  for  defendant,  in 
view  of  Civ.  Code  Cal.  §  3302,  defining 
the  damages  for  breach  of  an  obliga- 
tion to  pay  money,  held  not  unconsti- 
tutional, as  denying  due  process  of  law 
in  leaving  plaintiff  without  right  to  re- 
cover damages  against  the  original  de- 
fendant. Youtz  V.  Farmers*  &  Mer- 
chants' Nat.  Bank  of  Los  Angeles,  160 
P.  855,  31  Cal.  App.  370. 

"Due  process  of  law,"  requires  only 
that  notice  in  some  form  shall  be  pro- 
vided and  an  opportunity  given  to  be 
heard  before  some  tribunal,  and  it  is 
within  the  power  of  the  Legislature  to 
prescribe  the  kind  of  notice  and  the  tri- 
bunal. In  determining  whether  suffi- 
cient notice  in  street  vacation  proceed- 
ings amounting  to  "due  process*'  has 
been  given,  the  courts  may  look  to  the 
object  to  be  accomplished  and  the  lim- 
its within  which  the  hearing  may  be 
confined.  Falender  v.  Atkins  (Ind.)  114 
N.  E.  965. 

Where  intoxicating  liquor  and  auto- 
mobile were  seized  and  the  liquor  de- 
stroyed, the  obtaining  of  an  ex  parte 
order,  ^restraining  the  sheriff  from  re- 
turning the  automobile  until  a  full  hear- 
ing was  had,  did  not  deprive  the  owner 
of  property  without  due  process  of  law; 
such  order  sin>ply  holding  matters  in 
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statu  quo.  State  y.  Baph  (Iowa)  168  N. 
W.  259. 

Code  Prac.  La.  §  737,  authorizing  ap- 
pointment of  attorney  to  represent  ab- 
sent mortgagor  and  have  foreclosure 
proceeding  in  rem  prosecuted  contra- 
dictorily against  him,  did  not  deprive 
mortgagor  of  property  without  due  pro- 
cess of  law.  Richardson  v.  Mc«Donald 
.(La.)  71  So.  934. 

Proceeding  to  remove  an  attorney  is 
not  by  writ,  but  by  an  order  to  show 
cause,  and  though  an  order  served  on 
the  respondent  in  a  disbarment  proceed- 
ing did  not  comply  with  the  require- 
ments of  law  governing  writs,  the  pro- 
cess was  not  violative  of  the  federal  Con- 
stitution, guaranteeing  due  process  of 
law.  In  re  AUin,  112  N.  E.  494,  224 
Mass.  9. 

Under  by-law  .empowering  managing 
officers  of  association  to  terminate  mem- 
ber's rights,  but  not  providing  for  any 
notice,  termination  thereof  without  no- 
tice to  member,  or  reasonable  opportu- 
nity to  be  heard,  held  not  binding,  as 
depriving  him  of  a  vested  right,  even 
though  member  was  present.  Burmas- 
ter  V.  Alwin  (Minn.)  165  N.   W.  135. 

Rev.  St.  Mo.  1909,  §  476,  permitting 
the  appointment  of  a  guardian  for  in- 
sane person  without  notice  to  such  per- 
son, denies  due  process  of  law.  Shank- 
lin  V.  Boyce  (Mo.)  204  S.  W.  187. 

Due  process  demands  that  where  a 
suit  has  been  dismissed  and  defendants 
discharged,  it  shall  not  be  reinstated, 
and  judgment  entered  therein  affecting 
their  rights  without  xlue  notice  to  them. 
Forest  Lumber  Co.  v.  Hatten  (Mo.  App.) 
189  S.  W.  625. 

Rev.  St.  Neb.  1913,  §§  5988-5990 
(Laws  1909,  c.  106,  §§  1-3),  Requiring 
common  carriers  to  furnish  adequate 
telephone  connections  between  their 
offices  and  local  telephone  exchange,  pro< 
vides  for  notice  and  hearing,  and  is  not 
invalid  as  depriving  a  carrier  of  its 
property  without  due  process  of  law. 
State  V.  Missouri  Pac.  Ry.  Co.,  161  N. 
W.  270,  100  Neb.  700. 

In  view  of  Corporation  Act  N.  J.  1806 
(P.  L.  p.  299)  §  68,  held  that  section  65 
as  amended  by  P.  L.  1912,  p.  535,  pro- 
viding for  adjudication  in  a  summary 
way  of  insolvency  of  corporation  and 
appointment  of  receiver  without  notice, 
is  invalid,  as  working  deprivation  of 
property  without  due  process  of  law. 
Shaw  V.  Standard  Piano  Co.  (N.  J.)  100 
A.  167. 

Under  Const.  U.  S.  Amend.  14,  to  con- 
stitute a  valid  judgment,  there  must  be 
a  competent  tribunal,  and  the  defend- 
ant must  be  brought  within  its  jurisdic- 
tion by  service  of  process  within  the 
statt  or  by  his  voluntary  appearance. 
In  re  Martin  (N.  J.  Ch.)  98  A.  510. 

If  one  is  to  be  deprived  of  his  prop- 
erty for  life  or  for  a  lesser  period,  due 
process  of  law  requires  notice.  In  re. 
Braune's  Estate  (N.  J.  Prerog.)  103  A. 
412. 

Any  judgment  recovered  by  plaintiff  in 


a  suit  against  a  foreign  executrix,  in 
which  personal  service  of  summons  was 
made,  under  Code  Civ.  Proc  N.  Y.  S 
1836a,  upon  her  while  sojourning  in 
New  Tork,  would  be  valid,  under  the 
due  process  clause  of  the  federal  Con- 
stitution. Thorbum  ▼.  Gates  (Sup.) 
171  N.  Y.  S.  198. 

Code  Civ.  Proc.  S.  D.  §  510,  permit- 
ting taking  of  depositions  before  serv- 
ice of  complaint,  does  not  amount  to  a 
taking  of  defendant's  property  without 
due  process  of  law.  Allison  v.  Chicago, 
St.  P.,  M.  &  O.  Ry.  Co.  (S.  D.)  158 
N.  W.  452.      ^ 

474.  — —  Constniotive  service^-Per- 

sonal  judgment  for  money  against  one 
who  has  left  state  permanently  can- 
not be  rendered  on  service  by  publi- 
cation and  is  absolutely  void  as  not  due 
process  of  law.  McDonald  v.  Mabee,  37 
S.  Ct  343,  243  U.  S.  90,  61  L.  Ed.  608, 
reversing  judgment  Mabee  v.  McDonald, 
175  S.  W.  676,  107  Tex.  139. 

Nonresident  defendant  in  quasi  suit  in 
rem  upon  whom  substituted  service 
was  had  in  accordance  with  1  Comp. 
St,  N.  J.  1910,  p.  414,  §§  12-18,  held 
not  deprived  of  due  process  of  law. 
Hudson  Nav.  Co.  v.  Murray  (D.  C.)  236 
F.  419. 

Code  Ala.  1907,  §  3106,  providing  for 
perfecting  service  by  publication  against 
nonresident  defendants,  such  as  those 
whose  property  rights  in  lands  are  being 
dealt  with  or  sought  to  be  concluded 
by  judicial  proceedings  under  section 
5443,  providing  the  action  to  quiet  title, 
construed  to  impose  on  complainant  in 
an  action  to  quiet  title  the  affirmative 
duty  to  make  a  bona  fide  and  reason- 
ably diligent  inquiry  to  ascertain  the 
names  and  residences  of  all  persons 
claiming  or  owning  an  adverse  interest, 
affords  due  process  of  law  to  nonresi- 
dent defendants.  Gill  v.  More  (Ala.) 
76  So.  453. 

Where  plaintiffs'  ancestor  died  before 
service  of  notice  by  publication  upon 
her  by  name  in  a  suit  under  Laws  Colo. 
1903,  p.  311,  to  register  title  to  land, 
summons  served  upon  plaintiffs  under 
designation  of  "all  other  persons  or 
parties  unknown,"  etc.,  constitutes  due 
process  of  law.  White  v.  Ainsworth 
(Colo.)  163  P.  959. 

The  provision  of  the  drainage  district 
act  for  notice  to  the  owners  by  publica- 
tion only  is  not  a  denial  of  due  process 
of  law.  Elsberry  Drainage  Dist.  v. 
Harris,  184  S.  W.  89.  267  Mo.  139. 

Foreclosure  is  so  much  a  proceeding 
in  rem  as  to  render  notice  to  unknown 
heirs,  devisees,  and  personal  representa- 
tives as  a  class  due  process  of  law.  Sil- 
ver V.  Gattel  (N.  J.  Ch.)  105  A.  137. 

Statutory  provisions  for  substituted 
service  are  based  on  common-law  prin- 
ciples, and  are  effective  in  personam, 
and  are  not  violative  of  constitutional 
requirements  of  due  process.  Hodgens 
V.  Columbia  Trust  Co.  (Sup.)  171  N.  Y. 
S   235 

Prob.  Code  S.  D.  f{  336,  337,  379,  and 

(2647) 


Am.,  Art.  14,  §  1 


CONSTITUTION 


CDne  Process 


Code  Civ.  Proc.  S.  D.  S  110,  and  section 
112,  as  amended  by  Laws  1907,  c.  127, 
authorizing  personal  service  outside  of 
state  upon  incompetent  resident  leaving 
state  to  avoid  service  in  guardianship 
proceedings  are  not  a  denial  of  due  pro- 
cess of  law.  In  re  Hendrickson  (S.  D.) 
167  N.  W.  172. 

Code  Va.  1904,  S  3225,  authorizing 
service  by  publication  on  domestic  cor- 
poration having  no  person  in  the  county 
or  corporation  wherein'  action  is  com- 
menced on  whom  process  can  be  served, 
is  not  a  denial  of  due  process  of  law. 
A.  S.  White  &  Co.  v.  Jordan  (Va.)  98 
S.  E.  24. 

475.  —  Service  an  agent  of  hon- 
resident^-Foreign  insurance  company 
which,  under  Rev.  St.  Mb.  1909,  §  7042, 
has  filed  with  insurance  department 
power  of  attorney  authorizing  service 
of  process  on  superintendent  thereof  to 
be  deemed  personal  service  on  the  com- 
pany, is  not  denied  due  process  of  law, 
because  applied  to  causes  of  action  aris- 
ing in  other  states.  Pennsylvania  Fire 
Ins.  Co.  of  Philadelphia  v.  Gold  Issue 
Min.  &  Mill.  Co.,  37  S.  Ct.  344,  243 
U,  S.  93,  61  L.  Ed.  610,  affirming  judg- 
ment Gold  Issue  Min.  &  Mill.  Co.  v. 
Pennsylvania  Fire  Ins.  Co.  of  Philadel- 
phia, 184  S.  W.  999,  267  Mo.  524. 

A  judgment  against  nonresident  indi- 
viduals, though  members  of  a  partner- 
ship, doing  business  in  the  state,  on 
service  under  Civ.  Code  Prac.  Ky.  §  51, 
authorizing  summons  on  their  agent  in 
charge  of  the  business,  is  void  for  want 
of  due  process ;  as  citizens  of  one*  state 
cannot,  like  a  foreign  corporation,  be 
prohibited  from  doing  business  in  an- 
other state,  and  so  do  not  impliedly  con- 
sent to  be  bound  by  the  prescribed  serv- 
ice. Flexner  v.  Farson,  39  S.  Ct.  97, 
63  £,.  Ed.  — . 

Service  of  process  on  foreign  corpora- 
tion by  serving  secretary  of  state,  under 
Rev.  Laws  Nev.  {§  5024,  5025,  held  not 
due  process  of  law,  where  corporation 
had  no  notice  or  knowledge  of  the  suit. 
King  Tonopah  Mining  Co.  v.  Lynch  (D. 
C.)  232  F.  485. 

Civ.  Code  Cal.  §  405,  providing  for 
service  on  foreign  corporations  'by  serv- 
ing secretary  of  state  without  requiring 
him  to  notify  the  corporation,  held  to 
deny  due  process  of  law.  Knapp  v.  Bul- 
lock Tractor  Co.  (D.  C.)  242  F.  543. 

Acts  Tex.  31st  Leg.  c.  108,  if  intended 
to  cancel  foreign  insurance  company's 
powers  of  attorney  to  agents  for  serv- 
ice of  process  before  new  powers  were 
given  commissioner  of  insurance  held 
unconstitutional  as  divesting  vested 
rights.  Hagler  v.  Security  Mut.  Life 
Ins.  Co.  (D.  C.)  244  F.  863. 

Where  court  had  jurisdiction  of  par- 
ties, and  the  matter  of  service  and 
agency  had  been  found  against  plaintifit 
in  error,  it  was  not  denied  due  process 
of  law.  Great  Eastern  Casualty  Co.  v. 
Haynie  (Ga.)  92  S.  E.  939. 

Practice  Act  111.  §  13,  as  to  service  of 
process  upon  any  nonresident  person  by 
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serving  upon  his  agent  and  construed 
as  applying  only  to  residents  of  the 
'  state  who  are  nonresidents  of  the  coun- 
ty where  service  is  had,  is  constitution- 
al. Joel  ▼.  Bennett,  115  N.  E.  5,  276 
111.  537. 

Service  on  duly  licensed  general  agent 
of  foreign  insurance  company  construed 
as  sufficient  to  give  court  jurisdiction 
does  not  deny  due  process  of  law. 
Snelling  v.  National  Travelers*  Benefit 
Ass'n,  169  P.  1144,  102  Kan.  227. 

Where  a  foreign  corporation  is  doing 
business  in  the  state,  a  service  upon  a 
stockholder,  or  even  a  director  thereof 
in  accordance  with  Rev.  Laws  Mass.  c. 
167,  §  36,  offends  no  constitutional  pro- 
vision. Reynolds  v.  Missouri,  K.  &  T. 
Ry.  Co.,  113  N.  E.  413,  224  Mass.  379. 

In  action  on  foreign  railroad  corpora- 
tion's notes  executed  without  Massachu- 
setts, service  of  process  on  company's 
statutory  agent  held  due  process  of  law 
against  company  in  respect  to  particu- 
lar cause  of  action.  Reynolds  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Mass.)  117  N. 
E.  913. 

Under  Laws  Miss.  1908,  c  123,  mak- 
ing foreign  corporations,  doing  business 
in  the  state,  subject  to  suit  irrespective 
of  where  the  cause  of  action  accrued,  a 
railroad  doing  only  an  interstate  busi- 
ness within  the  state  is  not  unconsti- 
tutionally denied  due  process  of  law  by 
serving  one  of  its  bona  fide  agents  with- 
in the  state  upon  a  cause  of  action  ac- 
cruing elsewhere.  Vicksburg,  S.  &  P. 
R.  Co.  V.  Forcheimer,  74  So.  418,  113 
Miss.  531. 

Rev.  St.  Mo.  1909,  §  7042,  as  to  serv- 
ice on  superintendent  of  insurance,  held 
not  to  deny  due  process  of  law.  Gold 
Issue  Min.  &  Mill.  Co.  v.  Pennsylvania 
Fire  Ins.  Co.  of  Philadelphia,  184  S.  W. 
999,  267  Mo.  524. 

Rev.  St.  Mo.  1909,  §  7042,  as  to  serv- 
ice of  process  against  foreign  insur- 
ance corporations  upon  superintendent 
of  insurance  as  agent,  is  not  a  denial 
of  "due  process  of  law"  (Per  Graves,  C. 
J.,  and  Faris  and  Walker,  JJ.).  State 
ex  rel.  Standard  Fire  Ins.  Co.  of  Hart- 
ford, Conn.,  V.  Gantt  (Mo.)  203  S.  W. 
964. 

Rev.  Laws  Nev.  §|  5024,  5025,  relat- 
ing to  service  of  process  on  foreign 
corporations,  fail  to  provide  means 
whereby  proper  notice  should  be  given, 
and  do  not  constitute  due  process  of 
law.  Wildes  v.  Lou  Dillon  Goldfield 
Mining  Co.  (Nev.)'  170  P.  1046. 

Service  upon  a  foreign  corporation 
doing  business  within  the  state  by  de- 
livering a  copy  of  the  summons  to  its 
secretary  within  the  state  in  accordance 
with  the  provisions  of  Code  Civ.  Proc. 
N.  Y.  §  432,  Bubd.  1,  is  not  invalid  as 
not  being  due  process  of  law.  F^me- 
roy  V.  Hocking  Valley  Ry.  Co.,  113  N. 
Yl.  504,  218  N.  T.  530,  affirming  orders 
Warriner  v.  Same  (Sup.)  157  N.  Y.  S. 
1150,  173  App.  Div.  888,  and  Pomeroy 
V.  Same  (Sup.)  158  N.  Y.  S.  1128,  173 
App.  Div.  940. 
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Municipal  Court  Code  N.  Y.  §  48, 
authoriziug  service  on  a  defendant,  who 
cannot  be  found  and  has  no  place  of 
business  in  the  state,  "by  leaving  the 
papers  with  defendant's  debtor,  whose 
debt  has  been  attached,  does  not  pro- 
vide due  process;  and  defendant  in 
such  case  is  not  protected  by  section 
55,  as  to  effect  of  judgment  in  subse- 
quent action,  in  view  of  section  135, 
making  the  judgment  conclusive  for 
execution  against  the  attached  proper- 
ty. Nerenberg  v.  Keith  (Sup.)  167  N. 
Y.  S.  612.  101  Misc.  Rep.  551. 

476.  Rules  of  pleaillng.^The  Four- 
teenth Amendment  is  not  violated  by 
the  rule  of  pleading  that  in  an  action 
under  the  Workmen's  Compensation 
Act  against  an  employer  who  has  re- 
jected the  act  the  employer  must  plead 
in  defense  or  mitigation  that  no  negli-< 
gence  of  his  was  the  proximate  cause 
of  the  injury,  that  the  servant  was 
willfully  negligent,  or  negligent  as  the 
result  of  intoxication,  and  that  the 
servant  was  guilty  of  contributory  neg- 
ligence. Hunter  v.  Colfax  Consol.  Coal 
Co.  (Iowa)  157  N.  W.  145,  amending 
opinion  154  N.  W.  1037. 

In  action  on  recognizance,  where 
plaintiff  amended  declaration  after 
hearing  on  demurrer,  and  defendant 
did  not  ask  to  replead,  he  elected  to 
stand  on  his  demurrer  already  in,  and 
was  not  denied  due  process  of  law. 
White  V.  Hall  (Vt.)  99  A.  274. 

477.  Rules  of  evidence^-As  there  is 
no  vested  right  in  the  rules  of  evidence, 
the  general  principle  is  that  the  obli- 
gation of  a  contract  is  not  impaired,  nor 
due  process  of  law  nor  the  equal  protec- 
tion of  law  denied,  by  a  statute  making 
a  fact  proved  presumptive  evidence  of 
another,  and  since  the  Legislature  may 
create  the  presumption  where  it  did  not 
before  exist,  it  may  by  repealing  the 
statute  destroy  the  presumption.  Stat- 
utes making  tax  deeds  prima  facie  evi- 
dence of  the  legality  of  the  proceedings 
under  which  they  were  made  have  been 
universally  sustained.  Virginia  &  West 
Virginia  Coal  Co.  v.  Charles  (C.  C.  A.) 
254  F.  379. 

A  state  may,  notwithstanding  the  due 
process  clause,  establish  reasonable  rules 
as  to  burden  of  proof  and  rebuttable 
presumptions.  Hawkins  v.  Bleakly,  37 
S.  Ct.'  255,  243  U.  S.  210,  61  I^.  Ed. 
678,  afiSrming  decree  Same  v.  Bleaklcy 
(D.  C.)  220  F.  378. 

There  is  no  want  of  due  process  of 
law  in  the  enactment  of  a  reasonable 
rule  of  evidence.  The  repeal  by  Act 
Va.  March  14,  1914  (Acts  1914,  c. 
100),  of  Act  March  13,  1912  (Acts  1912, 
c.  235),  which  presoribetl  the  effect  as 
evidence  to  be  given  deeds  recorded  be- 
fore 1865,  did  not  work  deprivation  of 
due  process  of  law  as  to  one  purchasing 
tax  title  while  act  of  1912  was  in  force, 
for  it  merely  restorefl  the  common-law 
rule  of  evidence,  which  had  been 
changed  by  the  act  of  1912.    Virginia  & 


West  Virginia  Coal  Co.  v.  (Uharles  (D. 
C.)  251  F.  83. 

To  admit  verdict  of  coroner's  jury  as 
evidence  in  action  on  life  insurance  pol- 
icy would  take  property  without  due 
process  of  law.  American  Nat.  Life 
Ins.  Co.  V.  White  (Ark.)  191  S.  W.  25. 
Rules  of  procedure  or  of  evidence 
such  as  statutes  creating  certain  pre- 
sumptions, or  shifting  the  burden  of 
proof,  or  providing  that  certain  facts 
shall  constitute  prima  facie  evidence, 
are  under  control  of  the-  Ijegislature, 
and  do  not  interfere  with  property 
rights  without  due  process  of  law. 
Laws  Colo.  1915,  c.  123,  §  5,  permitting 
proof  of  the  keeping  of  a  bawdyhouse 
for  purpose  of  enjoining  the  keeping 
thereof  by  evidence  of  the  general  repu- 
tation of  the  place  and  its  habitues,  is 
not  unconstitutional  by  reason  of  inter- 
ference with  property  rights  without 
due  process  of  law.  Gregg  v.  People 
(Colo.)  176  P.  483. 

The  provision  of  Act  111.  April  25, 
1871,  §  1  (Hurd's  Rev.  St.  111.  1915-16, 
c.  114,  t  118),  making  the  shipper's 
sworn  statement  conclusive  as.  to  the 
weight  of  grain  not  weighed  by  the  car- 
rier, is  invalid  as  depriving  the  carrier, 
of  its  day  in  court.  Shellabarger  Ele- 
vator Co.  V.  Illinois  Cent.  R.  Co.,  116 
N.  E.  170,  278  111.  333. 

St.  Mass.  1914,  c.  553,  placing  burden 
to  prove  contributory  negligence  on  de- 
fendant in  actions  for  injuries  or  death, 
is  not  violative  of  Fourteenth  Amend- 
ment. Duggan  V.  Bay  State  St.  By. 
Co.,  119  N.  E.  757,  230  Mass.  370. 

Statutes  providing  proof  of  one  fact 
shall  be  prima  facie  evidence  of  the 
main  fact  do  not  violate  requirement  of 
due  process  where  inference  is  not  ar- 
bitrary, there  is  a  rational  relation  be- 
tween two  facts,  and  accused  is  not  de- 
prived of  opportunity  to  submit  all  facts 
on  issue.  Penal  Law  N.  Y.  f  442,  mak- 
ing purchaser's  failure  to  produce 
books  on  request  of  seller  presumptive 
evidence  of  false  pretense  as  to  ability 
to  pay,  held  not  unconstitutional  as  de- 
nying due  process  in  that  it  raises  un- 
reasonable presumption.  People  ex  rel. 
Woronoff  v.  Mallon.  119  N.  E.  102,  222 
N.  Y.  456,  affirming  order  150  N.  Y.  S. 
705.  166  App.  Div.  840. 

If  Banking  Law  N.  Y.  §  249,  pro- 
viding that  the  making  of  deposits  in 
a  bank  in  the  name  of  several  persons 
shall  be  conclusive  evidence  of  the  inten- 
tion of  both  depositors  to  vest  title  to 
such  deposit  in  the  survivor,  be  con- 
strued as  creating  a  substantive  rule  of 
law,  it  is  unconstitutional,  as  taking 
property  without  due  process  of  law. 
In  re  Buchanan's  Estate  (Sup.)  171  N. 
Y.  S.  708. 

A  presumption  of  negligence  on  proof 
of  the  killing  of  an  animal  on  railroad 
tracks  does  not  work  a  deprivation  of 
defendant's  property  without  due  pro- 
cess of  law.  Moorer  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  E.  15,  103  S.  O.  280. 
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Amendment  of  Code  Va.  1887,  |  2465, 
by  Acts  1895-96,  c.  758  (PoUard^s  Code, 
1904,  §  2465),  ISO  that  as  to  subsequent 
purchasers  possession  of  land  tinder  un- 
recorded jcontract  was  not  constructiye 
notice,  did  not  divest  one  then  in  such 
possession  of  any  vested  right  of  prop- 
erty; it  merely  changing  a  pre-exist- 
ing rule  of  evidence.  Payne  v.  Buena 
Vista  Extract  Cq.  (Va.)  98  S.  E.  34. 

478.  Provisional  remedlea^^Alimony 
liability  of  nonresident  husband  served 
by  publication,  though  inchoate  at  com- 
mencemeht  of  divorce  suit,  may  be  en- 
forced by  injunction  order  against  hia 
bank  deposit  in  local  bemk,  consistently 
with  due  process  of  law.  Pennington 
V.  Fourth  Nat.  Bank  of  Cincinnati, 
Ohio,  37  S.  Ct  282,  243  U.  S.  -269,  61 
L.  Ed.  713,  affirming  judgment  112  N. 
E.  1085,  92  Ohio  St.  517. 

Civ.  Code  Ariz.  1913,  par.  1464,  au- 
thorizing injunction  in  case  between  em- 
ployer and  employ^  only  when  necessary 
to  prevent  injury  to  property  right  for 
which  there  is  no  adequate  remedy  at 
law,  does  not  deny  to  employers,  seek- 
ing injunction  to  restrain  picketing, 
equal  protection  of  law,  or  deprive  them 
of  property  without  due  process  of  law ; 
such  statute  not  forbidding  injunction 
to  restrain  unlawful  acts,  but  merely 
throwing  burden  upon  employer  to 
prove  that  the  picketing  sought  to  be 
restrained  is  unlawful.  Truax  v.  Corri- 
gan  (Ariz.)  176  P.  570. 

Delaware  foreign  attachment  statutes, 
in  denying  defendant  any  right  to  ap- 
pear upon  attachment  thereunder  with- 
out entering  special  bail,  do  not  deny 
due  process,  although  plaintiff,  by  de- 
manding special  bail  greater  than  de- 
fendant can  furnish,  may  prevent  de- 
fendant from  appearing  at  all.  Morgan 
V.  Ownbcy  (Del.  Super.)  100  A.  411. 

Corpolration  Act  N.  J.  (2  Comp.  St. 
1910,  p.  1647)  §  71,  allowing  receivers 
of  insolvent  corporations  to  examine 
witnesses,  held  not  in  conflict  with 
Const.  U.  S.  Amend.  14,  relating  to  due 
process  of  law.  Conover  v.  West  Jer- 
sey Mortgage  Co.  (N.  J.  Ch.)  99  A.  604. 

Where  a  temporary  injunction  was 
granted  to  a  gas  company  against  a  re- 
duction of  gas  rates,  under  Laws  N.  Y. 
1906,  c.  125,  amended  by  I^ws  1916,  c. 
604,  and  the  court  ordered  the  difference 
between  the  old  and  new  rates  to  be  de- 
posited until  termination  of  action  to 
protect  consumers,  subject  to  further  or- 
der of  court,  court  had  power  to  release 
such  money  without  violating  the  due 
process  clause  of  federal  Constitution. 
Kings  County  Lighting  Co.  v.  Lewis 
(Sup.)  171  N.  Y.  S.  819. 

Where  debtor's  wages  were  attached 
and  impounded  in  another  state,  and 
judgment  rendered  against  him,  with- 
out actual  or  constructive  service  in 
accordance  with  the  laws  of  that  state, 
the  court  acquired  jurisdiction,  and  de- 
fendant was  not  denied  due  process  of 
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iLaw.  Southern  Rj.  Co.  y.  Wilhams 
(Tenn.)  206  S.  W.  186. 

In  a  suit  by  a  trustee  in  bankmptoy 
against  the  bankrupt's  wife  for  ap- 
pointment of  a  receiver  for  a  fund  given 
to  her  by  the  bankrupt,  where  she  ad- 
mitted the  allegations  of  the  bill,  an 
order  directing  delivery  of  the  property 
to  the  receiver  was  not  without  due 
process  of  law.  Petrie  y.  Buffington 
(W.  Va.)  90  S.  B.  557. 

Chapter  423,  Laws  Wis.  1911,  provid- 
ing that  in  all  counties  containing  a 
city  of  the  first  class,  no  justice  of  the 
peace  shall  have  jurisdiction  over  ac- 
tions of  garnishment,  etc.,  does  not  vio- 
late Const.  U.  S.  Amend.  14.  State  v. 
Cleveland.  159  N.  W.  837, 164  Wis.  189. 

479.  Right  to  trial  by  Jury^Trialby 

Jury  is  not  secured  by  the  Fourteenth 
*  Amendment.  New  York  Cent  R.  Co. 
V.  White,  37  S.  Ct  247,  243  U.  S. 
188,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1, 
affirming  judgments  White  v.  New  York 
Cent  &  H.  R.  R.  Co.,  152  N.  Y.  S. 
1149.  169  App.  Div.  903,  and  110  N.  E. 
1051,  216  N.  Y.  653;  Hawkins  v.  Bleak- 
ly, 37  S.  Ct.  255,  243  U.  S.  210.  61 
L.  Ed.  678,  affirming  decree  Same  v. 
Bleakley  (D.  C.)  220  F.  378;  Gray  v. 
Mossman,  99  A.  1002,  91  Conn.  430; 
Ashley  v.  Wait,  116  N.  E.  961,  228 
Mass.  63 ;  White  v.  White,  196  S.  W. 
508,  108  Tex.  570,  modifying  judgment 
(Civ.  App.)  183  S.  W.  369. 

Laws  Wash.  1911,  c.  74,  providing 
for  compensation  to  injured  workmen, 
which  did  away  with  jury  trial,  is  not 
invalid  as  denying  such  workmen  doe 
process  of  law  within  Const  U.  S. 
Amend.  14l  Raymond  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  233  F.  239,  147  C.  C. 
A.  245. 

In  view  of  Const  U.  S.  Amend.  14, 
Const  Cal.  art.  1,  8  7,  art  20,  §  18,  and 
article  2,  §  1,  as  amended  October  10, 
1911,  held,  that  Legislature  was  justi- 
fied in  considering  matter  of  sex  as  a 
question  of  qualification  and  in  permit- 
ting women  to  serve  as  jurors.  Ex 
parte  Mana  (Cal.)  172  P.  989. 

Litigant  has  no  vested  right  to  trial 
by  jury  01  any  particular  number,  and 
enactment  by  state  of  law  allowing  ver- 
dict by  nine  of  12  jurors  does  not  de 
prive  litigants  of  any  vested  right  re- 
lating only  to  matter  of  procedure. 
Illinois  Life  Ins.  Co.  ▼.  Prentiss,  115 
N.  E.  654,  277  IlL  383. 

Mechanic's  Lien  Act  111.  }  13,  pro- 
viding that,  if  court  finds  that  no  right 
to  a  lien  exists,  recovery  may  be  had 
against  the  owner  of  the  property  as 
at  law,  is  unconstitutional,  in  that  it 
deprives  defendant  of  the  right  to  trial 
by  jury  in  what  amounts  to  an  action 
at  law.  Novak  y.  Kruse,  211  111.  App. 
274. 

St  Mass.  1913,  a  655,  relatmg  to  m- 
spection  of  buildings  as  regards  fire 
exits  and  to  summary  trial  thereon,  is 
not  unconstitutional  because  of  failure 
to  provide  trial  by  jury  in  connection 
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'With  review  by  court  of  orders  of  in- 
spectors. Stevens  v.  Oasey,  117  N.  E. 
588,  228  Mass.  868. 

Comp^Laws  N.  D.  1913,  {  7770,  con- 
strued as  denying  a  trial  by  jury  in  a 
proceelding  to  amerce  sheriff,  constitutes 
due  process  of  law.  Albert  Solberg  & 
Co.  V.  Hettinger  (N.  D.)  168  N.  W.  572. 

Summary  proceedings  under  Comp. 
Laws  N.  D.  1913,  §§  268^2688,  to  sup- 
press a  disease  among  animals  as  a  nui- 
sance and  allowing  the  destruction  of 
property  without  a  hearing  before  a 
jurt  but  not  depriving  the  owner  of  a 
right  of  action  for  damages,  do  not  vio- 
late the  right  of  due  process  of  law« 
Noer  V.  State  Live  Stock  Sanitary 
Board  (N.  D.)  168  N.  W.  601. 

Const.  U.  S.  Amcfnd.  14  is  not  neces- 
sarily violated  by  an  act  substituting  a 
commission  for  a  jury  in  determining 
sanity,  provided  such  provisions  are  in 
accoid  with  the  due  course  of  law  of 
the  land.  White  v.  White,  196  S.  W. 
.508,  108  Tex.  570,  modifying  judgment 
(Civ.  App.)  183  S.  W.  369. 

Since  persons  dealing  in  intoxicating 
liquors  have  no  vested  right  in  a  jury 
trial  in  order  to  determine  whether  or 
not  their  place  of  business  is  a  public 
nuisance,  for  such  purpose  an  action  in 
equity  constitutes  due  process  of  law. 
State  V.  Stoughton  Club  of  Stoughton, 
158  N.  W.  93,  163  Wis.  362. 

480.  Course  and  conduct  of  trials- 
Due  process  of  law  does  not  forbid  hear- 
ing of  a  cause  on  a  transcript  of  evi- 
dence formerly  heard  in  court.  De  La 
Rama  v.  De  La  Rama,  36  S.  Ct.  518, 
241  U.  S.  154,  60  L.  Ed.  932. 

Error  of  the  trial  judge  in  admitting 
evidence  or  entering  judgment  after  full 
hearing  in  ejectment  action  does  not 
constitute  a  deprivation  of  property 
without  due  process  of  law.  Jones  v. 
Buffalo  Creek  Coal  &,  Coke  Co.,  38  S. 
Ct.  121,  245  U.  S.  328,  62  L.  Ed.  325. 

The  requirement  of  due  process  of 
law,  protects  against  divestiture  of 
property  by  suit  vnthout  a  full  oppor- 
tunity to  contest  claim,  and  the  hearing 
allowed  must  be  practicable  and  reason- 
able in  the  particular  case,  and  not 
merely  illusory.  Redman  v.  Kyle  (Fla.) 
80  3o.  300. 

Where  plaintiff  does  not  submit  to 
physical  examination  by  experts  to  tfe 
called  as  witnesses  for  defendant,  a 
verdict  and  judgment  on  ,ex  parte  testi- 
^mony  as  to  injury  does  not  furnish  due 
process  of  law.  Kennedy  v.  New 
Orleans  Ry.  &  Light  Co.,  77  So.  777, 
142  La.  879. 

Calling  case  for  trial  in  absence  of 
counsel  in  another  court  and  cause  held 
not  denial  of  due  process  of  law,  in  view 
of  rule  11,  circuit  court  No.  2  of  Balti- 
more city,  making  absence  of  one  of 
several  counsel  no  ground  for  postpone- 
ment. Wilmer  v.  Ridgely,  102  A.  745, 
131  Md.  501. 

482.  Judgment  or  decree  and  execu- 
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company  held  not  taken  without  due 
process  of  law,  by  decree  enforcing 
municipal  ordinance  fixing  gas  rates 
for  five  years  without  prejudice  to  a 
right  to  apply  thereafter  for  a  modifi- 
cation. Newark  Natural  Gas  &  Fuel 
Co.  V.  City  of  Newark,  Ohio,  37  S.  Ct 
156,  242  U.  <S.  406,  61  L.  Ed.  393,  Ann. 
Cas.  1917B,  1025,  affirming  decree  111 
N.  E.  150,  92  Ohio  St  393. 

Could  decree  against  executor  for 
devastavit  committed  by  him  as  such  be 
deemed  to  give  complainant  right  to  ap- 
propriate property  of  sureties  under  ex- 
ecution against  executor,  exercise  of 
such  right  would  be  in  violation  of  due 
process  of  law  clause.  Gillispie  v. 
Riggs  (D.  C.)  248  F.  843. 

Under  Code  Civ.  Proc.  Cal.  §  720, 
providing  for  an  order  supplementary 
to  execution  prohibiting  a  claimant  un- 
der a  judgment  debtor  to  transfer  the 
property,  it  is  not  necessary  that  judg- 
ment creditor  give  security  before  tak- 
ing such  order,  and  failure  to  require 
security  is  not  a  deprivation  of  due 
process  of  law.  Pioneer  Investment  & 
Trust  Co.  V.  Muncey,  166  P.  591,. 33 
Cal.  App.  740. 

Code  Civ.  Proc.  Kan.  f  509  (Gen  St 
Kan.  1915,  S  7413),  providing  for  execu- 
tion against  the  person  of  a  debtor  for 
certain  fraudulent  acts  on  afi&davit,  etc, 
does  not  conflict  with  the  Fourteenth 
Amendment.  Tatlow  v.  Bacon,  165  P. 
835,  101  Kan.  26. 

Where  the  probate  court  had  juris- 
diction over  an  estate  left  in  trust  and 
authority  to  distribute  the  same,  an 
erroneous* decree  directing  payment  of 
petitioner's  share  to  his  heirs  on  the 
theory  that  he  was  dead  did  not  deprive 
him  of  his  property  without  due  pro- 
cess of  law.  Jones  v.  Jones,  112  N.  E. 
224,  223  Mass.  540. 

Valid  personal  judgment  cannot  be 
rendered  against  a.  nonresident  defend- 
ant who  is  not  served  with  process  with- 
in state  and  does  not  appear.  Cheshire 
Nat.  Bank  v.  Jaynes,  112  N.  E.  500,  224 
Mass.  14. 

A  statute  purporting  to  authorize  a 
personal  judgment  against  a  nonresi- 
dent defendant  upon  service  either  by 
publication  or  personal  service  beyond 
the  limits  of  the  state  is  void  to  such 
extent  Chapman  v.  Chapman  (Mo. 
App.)  185  S.  W.  221. 

Judgment  may  become  inviolable  prop- 
erty right,  immune  to  legislative  action ; 
but  prohibition  in  Municipal  Court 
Code,  §  181,  against  retroactive  effect 
of  Code,  held  to  be  construed  as  affect- 
ing substantive  rights,  not  rights  pure- 
ly remedial,  in  relation  to  plaintiff's 
right  to  bring  miction  in  Municipal 
Court,  under  Code,  after  judgment  dis- 
missing her  assignor's  action  for  want 
of  jurisdiction  ;  prior  ■  judgment  not 
being  property  right  impeached  by  Code. 
Cahill  v.  Wissner  (Sup.)  168  N.  Y.  S. 
1004.  102  Misc.  Rep.  313. 

Where  decree  in  railroad  mortgage 
foreclosure  action  declared  the  mortgage 
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a  lien  prior  to  aU  rights  of  defendants, 
and  no  appeal  is  taken  from  the  decree 
within  the  time  limited  by  law,  the 
decree  becomes  final  and  unalterable, 
ajQd  becomes  a  property  right  of  which 
the  plaintiff  cannot  be  deprived  without 
due  ptocess  of  law.  Smith  v.  Pacific 
Improvement  Co.  (Sup.)  172  N.  Y.  S. 
65. 

A  citizen  h^s  no  vested  rights  in  stat- 
utory exemptions.  Peters  v.  City  of 
San  Antonio  (Tex.  Civ.  App.)  195  S.  W. 

In  suit  against  railroad,  trial  court's 
holdmg  that  stipulation  in  road's  pass 
which  exempted  it  from  liability  for 
injuries  resulting  from  its  negligence 
was  void  did  not  contravene  due  process 
provisions  of  federal  and  state  Consti- 
tutions. Galveston,  H.  &  S.  A.  By.  Co. 
V.  Mullen  (Tex.  Civ.  App.)  198  S.  W. 
409. 

483.  Appeal  or  other  proceoding  for 
review^— A  party  to  suit  has  no  vested 
right  to  appeal  or  writ  of  error  from 
one  court  to  another,  and  same  authori- 
ty which  bestowed  privilege  of  appeal 
may  withhold  it.  GriflSn  v.  Sisson,  92 
S.  E.  278,  146  Ga,  661. 

Ky.  St.  §  829,  in  limiting  evidence 
which  can  be  heard  in  circuit  court  to 
that  heard  before  Railroad  Commis- 
sion, is  not  violative  of  the  Fourteenth 
Amendment,  in  denying  due  process  of 
law.  Louisville  &  N.  R.  Co.  v.  Green- 
brier DistiUery  Co.  (Ky.)  187  S.  W. 
296. 

Petitioner  to  set  aside  decree  admit- 
ting will  to  probate  held  not  denied  due 
process  of  law,  where  decree*  was  legal- 
ly found  and  attempted  appeal  there- 
from failed  through  fault  of  petitioner 
only.  In  re  Thompson,  10?  A.  303,  116 
Me.  473. 

Order  dismissing  an  appeal  from  pro- 
bate of  a  will  on  motion  of  proponents 
unless  within  a  stated  time  appellant, 
who  appealed  to  district  court,  dismisses 
an  injunction  procured  in  state  of  Iowa 
so  that  witnesses  whose  testimony  was 
sought  might  be  available,  was  not  a 
denial  of  due  process  of  law.  In  re 
summer's  Estate  (Minn.)  169  N.  W. 
536. 

The  Constitution  does  not  guarantee 
to  any  one  the  right  to  be  heard  again 
in  court  on  a  question  after  such  ques- 
tion has  been  finally  heard  and  adjudi- 
cated on  a  former  appeal  under  due 
process  of  law.  Schroeder  v.  Edwards 
(Mo.)  205  S.  W.  47. 

Acts  Neb.  1915,  c.  184,  creating  the 
Supreme  Court  Commission,  is  not  in- 
valid as  depriving  litigants  of  their 
property  without  due  process  of  law. 
In  re  Supreme  Court  Commission  (Neb.) 
160  N.  W.  737. 

Laws  Wis.  1913,  c.  755,  intended  as 
a  complete  scheme  for  control  of  power 
dams  and  modifying  franchises,  but 
failing  to  give  some  parties  affected 
right  of  appeal  and  review,  held  un- 
constitutional, as  denying  due  process 
of  law.    State  v.  Wisconsin-Minnesota 
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Light  &  Power  Co.,  162  N.  W.  433, 165 
Wis.  430. 

484.  Costs  and  fees.^Rev.  St  Neb. 
1913,  §  6063,  providing  for  r^overyof 
attorney's  fees  in  actions  for  over- 
charge  for  freight  by  carrier,  is  not 
denial  of  due  process  of  law.  Smith  , 
V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co,  157 
N.  W.  622,  99  Neb.  719. 

Acts  Tenn.  1915,  c  121,  providing 
for  the  appointment  of  divorce  proc- 
tors in  counties  of  over  100,000  popu- 
lation, and  that  the  fee  of  the  proctor 
be  taxed  to  the  successful  party  as 
part  of  the  costs,  is  not  unconstitutioD- 
al  as  taking  the  successful  party's  prop- 
erty without  due  process  of  law.  wi- 
son  ▼.  Wilson,  185  S.  W.  718, 134  Teon. 
697. 

(K)  Criminal  prosecutiom 

485.  Prosecutions  in  general^Dae 
process  requires  that  a  person  shall 
be  duly  charged  with  a  crime  and  have 
an  opportunity  to  defend  before  he  can 
be  convicted,  as  well  as  that  the  of- 
fense shall  be  duly  defined  by  law  and 
that  trial  shall  be  by  appropriate  pro- 
cedure in  a  competent  tribunal.  Foster 
V.  Perry  (Fla.)  70  So.  1007. 

Statutes  of  limitation  are  measores 
of  public  policy  only,  and,  with  respect 
to  criminal  prosecutions,  may  be  chang- 
ed or  repealed  altogether  in  any  case 
where  a  right  to  acquittal  has  not 
been  absolutely  acquired  by  expiration 
of  period  of  limitation.  People  v. 
Buckner,  117  N.  E.  1023.  281  HI.  340. 

A  person  convicted  of  violation  of 
Rev.  St.  Me.  c.  127,  §  27,  as  amended 
by  St.  1917,  c.  291,  after  having  notice 
in  due  form  of  nature  and  cause  of  ac- 
cusation against  her,  and  after  being 
given  adequate  opportunity  for  hear- 
ing and  defense,  and  after  a  trial  in 
accordance  with  recognized  procedure 
and  rules  of  evidence,  was  afforded 
the  "due  process  of  law"  protection. 
Le  Clair  v.  White  (Me.)  104  A  516. 
^  To  constitute  due  process  of  law,  no- 
tice of  offense  charged  and  opportu- 
nity to  contest  charge  must  be  given, 
both  as  to  crimes  prosecuted  by  in- 
dictment and  offenses  of  all  grades. 
People  V.  Dean  (Gen.  Sess.)  159  N.  T. 
S.  601,  94  Misc.  Rep.  502. 

Gen.  Laws  R.  I.  1909,  c.  345,  f  ^ 
and  the  indictments  drawn  thereunder, 
held  not  to  deny  due  process  of  law. 
State  V.  Davis  (R.  I.)  97  A.  818,  re- 
argument  denied  98  A.  57. 

486.  Statutory  oreation  or  deflnition 
of  offenses-Rev.  Code  Del.  1915,  f 
4756,  construed  as  making  it  an  offenac 
to  secrete  property  levied  on  under 
execution,  though  not  owned  by  ^ 
debtor,  held  not  in  violation  of  Const 
U.  S.  Am«nd.  14.  Padley  7.  State 
(Del.)  102  A.  60. 

Provision  of  Acts  Ga.  Ex.  Sess.  191'' 
p.  7,  approved  March  28,  191T,  that 
any  one  distilling  or  manufacturing  ^' 
coholic  or  malted  liquors  shall  be  S^' 
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ty  of  a  felony,  does  not  Tiolate  the 
due  process  clause.  Taughan  ▼.  State 
(Ga.)  07  S.  E.  540. 

Laws  Minn.  1917,  c.  215  (Gen.  St 
Supp.  Minn.  1917,  §§  8596—1  to  8596- 
4),  declaring  and  defining  criminal  syn- 
dicalisniy  prohibiting  the  advocacy  of 
sabotage  or  other  methods  of  terror- 
ism to  accomplish  industrial  or  political 
ends,  is  not  obnoxious  to  Const.  U.  S. 
Amend.  14,  guaranteeing  due  process 
of  law.  State  v.  Moilen  (Minn.)  167 
K  W.  345. 

Penal  Law  N.  T.  {  1142,  making  it 
offense  to  sell  article,  etc.,  for  pre- 
vention of  cgnception,  etc.,  does  not 
deny  due  process  of  law.  People  v. 
Byrne  (Sup.)  163  N.  Y.  S.  682,  99 
Misc.  Rep.  1. 

The  Tennessee  Pure  Seed  Law  is  not 
a  violation  of  the  due  process  clause, 
because  section  11  thereof  contains  a 
proviso  against  convicting  one  able  to 
show  that  weed  seeds  named  in  section 
3  of  the  act  are  present  in  quantities 
not  more  than  1  in  10,000,  etc.  State 
V.  McKay,  193  S.  W.  99,  137  Tenn. 
280. 

Pen.  Code  Tex.  1911,  art.  1422,  subd. 
4,  as  added  by  Acts  33d  Leg.  c.  98 
(Vernon's  Ann.  Pen.  Code  Tex.  1916, 
art.  1422,  subd.  4),  enlarging  swindling 
as  defined  by  article  1421,  does  not  de- 
prive accused  of  liberty  without  due 
process  of  law.  Krueger  v.  State  (Tex. 
Cr.  App.)  199  S.  W.  629. 

489.  Preliminary  complaint  and  war- 
rant.—The  proceeding  by  affidavit 
against  a  person,  charged  with  having 
committed  an  offense,  is  due  process 
of  law.  City  of  New  Orleans  v.  White  , 
(La.)  78  So.  745. 

490.  Arrest  and  ball^— An  arrest 
without  a  warrant  upon  n>ere  verbal 
request  of  a  citizen,  where  officer  has 
no  cause  to  suspect  commission  of  of- 
fense, is  in  violation  of  constitutional 
guaranty  that  no  citizen  shall  be  de- 
prived of  his  liberty  except  by  due 
process  of  law.  Ex  parte  Rhodes 
(Ala.)  79  So.  462. 

Act  La.  No.  17  of  1900,  prescribing 
manner  of  forfeiting  appearance  bond 
and  the  conditions  under  which  for- 
feiture may  be  set  aside,  is  90t  ob- 
noxious to  the  "due  process  of  law" 
clause  of  the  Constitution.  State  v. 
Young,  77  So.  772.  142  La.  865. 

Act  Feb.  18,  1914  (28  St,  at  Large, 
p.  755)  S  3,  authorizing  arrest  with- 
out warrant  for  freshly  committed 
crime,  is  not  violative  of  the  due  pro- 
cess clause,  where  persons  are  arrest- 
ed after  being  discovered  in  act  of 
violating  law.  State  v.  Quinn  (S.  C.) 
97  S.  E.  62. 

494.  Arrest  and  commitment  of  Juv- 
enile offenders.  — Proceedings  under 
Juvenile  Court  Act  not  being  criminal 
nor  resulting  in  conviction  or  punish- 
ment, due  process  is  not  denied  be- 
cause authorizing  unsworn  testimony, 
at  least  where  delinquents  are  put  on 


probation.     State  v.  Scholl,  167  N.  W. 
830,  167  Wis.  504. 

497.  Indictment,  Information,  or  oom- 
plaint^The  constitutional  right  of  an 
accused  to  demand  the  nature  and 
cause  of  his  accusations  is  essential  to 
the  guaranty  that  no  person  shall  be 
deprived  of  his  liberty  save  by  due  pro- 
cess of  law.  Cooper  y.  State  (Ala. 
App.)  74  So.  753. 

"Due  process  of  law,"  does  not 
necessarily  require  thnt  a  state  shall 
prosecute,  even  for  felony,  by  present- 
ment or  indictment  by  grand  jury. 
Le  Clair  v.  White  (Me.)    104  A.  516. 

Laws  Or.  1915,  p.  166,  §  33,  pro- 
viding that  indictment  need  not  state 
names  by  whom  or  to  who  liquor  was 
sold,  does  not  violate  Fourteenth 
Amendment.  State  v.  Wilbur,  167  P. 
669.  85  Or.  565,  denying  rehearing  166 
P.  51,  85  Or.  565. 

Laws  Or.  1915,  p.  166,  8  33,  provid- 
ing that  indictment  need  not  state 
names  by  whom  or  to  whom  liquor 
was  sold,  does  not  violate  Fourteenth 
Amendment.    Id. 

The  power  of  the  Legislature  to 
change  rules  of  procedure  is  unques- 
tionable except  as  restrained  by  Con- 
stitution, and  It  may  provide  that  what 
has  theretofore  required  several  counts 
in  an  indictment  may  be  accomplished 
by  a  single  count  if  the  accused  is  not 
prejudiced  thereby.  Pine  v.  Common- 
wealth (Va.)  93  S.  B.  652. 

An  indictment  in  a  prosecution  for 
violating  the  prohibition  act  held  not 
in  violation  of  Const.  U.  S.  Amend.  14, 
§  1,  in  view  of  the  right  of  accused 
to  obtain  a  bill  of  particulars.  Wil- 
kerson  v.  Commonwealth  (Va.)  95  S. 
E.  3oo.  ^ 

498.  Rules  of  evidence.— Rule  of  evi- 
dence, established  by  Acts  Ala.  1915, 
p.  33,  §  32%,  making  possession  of 
liquor  prima  facie  evidence  of  guilt,  of 
violation  of  the  prohibition  statute, 
does  not  deprive  defendant  of  due  pro- 
cess of  law.  Dees  v.  State  (Ala.  App.) 
75  So.  645.      . 

Acts  Ala.  1915,  p.  33,  §  32%,  making 
possession  of  liquor  prima  facie  evi- 
dence of  guilt  of  v\olation  of  the  pro- 
hibition statute,  does  not  deprive  de- 
fendant of  due  process  of  law.    Id. 

Facts  specified  in  Act  Ga.  Nov.  17, 
1915  (Acts  1915  [Ex.  Sess.]  p.  87),  § 
19,  to  be  proved  as  a  basis  for  making 
out  a  prima  facie  showing  of  guilt, 
have  such  a  reasopable  relation  to  the 
fact  to  be  established  as  to  bring  pro- 
vision within  legislative  power.  Kuns- 
berg  V.  State,  95  S.  E.  12,  147  Ga. 
591. 

Allowing  property  found  on  prem- 
ises of  accused  to  be  used  against  him, 
though  discovered  by  an  unlawful 
search  and  seizure,  is  not  a  violation 
of  the  due  process  clause  of  the  state 
and  federal  Constitutions.  Martin  v. 
State  (Ga.)  96  S.  E.  882. 

Admission  of  evidence  obtained  by 
unlawful    search    of    premises    is    not 
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contrary  to  the  due  process  proyision 
of  state  and  federal  Constitutions. 
Hysler  \,  State  (Ga.)  96  S.  E.  884. 

Rule  admitting  incriminatory  evi- 
dence discovered  upon  an  illegal  ar- 
rest and  upon  an  unlawful  search  of 
person  and  premises  of  accused  does 
not  deny  due  process  of  law.  Groce 
V.  State  (Ga.)  97  S.  E.  525. 

Admission  of  certain  evidence  in 
criminal  trial,  though  erroneous,  is  not 
deprivation  of  due  process  of  law  in 
violation  of  Const.  U.  S.  Amend.  14, 
S  1.  State  V.  Orfanakis  (N.  M.)  169 
P.  674. 

Laws  Or.  1915,  p.  43,  providing  that 
ownership  or  identification  of  stock 
shall  not  be  permitted  to  be  proved 
by  brands  not  recorded,  since  it  does 
not  make  recorded  brands  conclusive 
evidence  of  ownership,  is  pot  invalid; 
it  being  merely  a  rule  of  evidence  in 
which  no  one  has  a  vested  right. 
State  V.  Randolph,  166  P.  555,  85  Or. 
172. 

A  Legislature  may  prescribe  rules  of 
evidence  declaring  what  proof  may  be 
admitted  and  its  effect  when  admit- 
ted, subject  to  only  restriction  that 
prescribed  rules  shall  not  interfere 
with  exercise  of  any  natural,  common- 
law,  or  constitutional  rights  of  accus- 
ed. Code  W.  Va.  1913,  c.  32A,  §  11 
(sec.  1290),  regulating  and  forbidding 
storage  and  sale  of  intoxicating  liquors, 
which  declares  that  possession  there- 
of otherwise  than  as  authorized  by  law 
shall  be  prima  facie  evidence  of  un- 
lawful sale,  is  not  in  violation  of  nat- 
ural, common-law,  or  constitutional 
right  of  accused.  State  v.  Tincher  (W. 
Va.)  94  S.  B.  503. 

499.  Right  to  trial  by  Jury^— San  An- 
tonio ordinance  of  August  27,  1917, 
regulating  automobiles  used  for  hire,  is 
not  invalid  as  depriving  any  person 
of  the  right  of  trial  by  jury.  Crad- 
dock  V.  City  of  San  Antonio  (Tex.  Civ. 
App.)  198  S.  W.  634. 

Trial  of  a  murder  case  by  an  un- 
sworn jury  is  a  denial  of  due  process 
of  law.  Howard  v.  State  (Tex.  Cr. 
App.)  192  S.  W.  770,  L.  R.  A.  1917D. 
391. 

500.  Course  and  conduct  of  triai.^- 

When  citizen  is  accorded  trial  accord- 
ing to  modes  of  procedure  applicable 
to  all  cases  of  similar  kind,  it  cannot 
be  said  that  he  has  been  denied  "due 
process  of  law."  Arthur  v.  State,  92 
S.  E.  637,  146  Ga.  827. 

Due  process  of  law,  gives  one  right 
to  demand  that  he  be  not  tried  at  an 
Extraordinary  Term  of  the  Supreme 
Court,  notice  of  appointment  of  which 
was  not  given  as  required  by  Judiciary 
Law  N.  Y.  §  153.  People  ex  rel.  Childs 
V.  Extraordinary  Trial  Term  of  Su- 
preme Court  (Sup.)  171  N.  Y.  S.  922. 

Laws  N.  Y.  1915,  c.  579,  §  4,  relating 
to  punishment  .for  soliciting  on  streets 
in  case  of  former  convictions,  is  not 
unconstitutional,  though  it  contains  no 
express  provision  for  notice  of  trial  as 
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second  offender.  People  v.  Dean  (Gen. 
Sess.)  169  N.  Y.  S.  601,  94  Misc.  Rep. 
602. 

$02.  Appeal  or  error.r-Affirmance  by 
equally  divided  court  under  Code  Ga. 
1910,  §  6116,  of  a  sentence  to  life  im- 
prisonment, held  not  to  deprive  pris- 
oner of  due  process  of  law.  Lott  t. 
Pittman,  37  S.  Ct.  473,  243  U.  S.  588, 
61  Jj.  Ed.  915. 

Acts  Ga.  1916,  p.  56,  S  1,  construed 
with  Const,  art.  6,  §  2,  par.  8  (Cir. 
Code  Ga.  1910,  t  6505),  and  Civ.  Code 
Ga.  1910,  J§  6112,  6113,  providing  tint 
criminal  cases  shall  be  assigned  to  one 
division  of  Court  of  Appeals,  consist- 
ing of  three  judges  of  whom  two  shall 
be  a  quorum  is  not  repugnant  to  the 
due  process  clause  of  Const.  U.  S. 
Amends.  5,  14.  Joseph  v.  State  (6a.) 
06  S    E   229 

Gen.  Laws  Vt  §  2598,  giving  the  state 
right  to  review  on  exceptions  in  a  crim- 
inal case,  is  not  violative  of  due  process 
clause  of  the  Fourteenth  Amendment. 
State  V.  Felch  (Vt)  105  A.  23. 

503.  Sentence  and  puni8hmeBt.^Pri8- 
oner  in  state  penitentiary  has  no  vest- 
ed right  to  parole ;  and  statutes  relat- 
ing thereto  may  be  amended  or  re- 
pealed. Neal  V.  Hines,  203  S.  W.  518, 
180  Ky.  714. 

Laws  N.  Y.  1915,  c.  579,  }  4,  as 
amended  by  Laws  1916,  c.  287,  does 
not  deprive  a  subsequent  offender  of 
liberty  without  due  process  of  law, 
since  it  requires  ample  notice  and  op- 
portunity to  defend  against  the  charge 
of  previous  conviction.  Ex  parte  Mor- 
ris (Sup.)^168  N.  Y.  S.  907. 

Parole  Commission  Act  N.  Y.  amend- 
ed by  Laws  1916,  c.  287,  providing  in- 
determinate workhouse  sentence  for 
repeated  conviction  after  giving  accus- 
ed due  notice  and  opportunity  to  be 
heard  upon  the  question  is  not  uncon- 
stitutional for  failure  to  provide  doe 
process  of  law.  Where  accused  admit- 
ted previous  convictions  and  was  given 
due  opportunity  to  be  heard  before  be- 
ing given  indeterminate  sentence  as 
provided  by  the  New  York  Parole  Com- 
mission Act,  as  amended  by  Laws  1910, 
c.  287,  she  was  accorded  due  process  of 
law.  People  ex  rel.  Berger  v.  Warden 
of  the  Workhouse,  163  N.  Y.  S.  910, 
176  App.  Div.  602. 

Act  of  Legislature,  declaring  those 
who  have  been  convicted  of  more  than 
once  violating  the  prohibitory  liQ'ior 
law,  to  be  habitual  criminals,  does  not 
deny  due  process  of  law.  Tucker  v. 
State  (Okl.  Cr.  App.)  167  P.  637. 

(/>)  Proceedinfft  for  contempt 
505.  Application  of  guaranty.— Where 

an  attorney,  charged  with  contempt  by 
having  interfered  with  the  orders  of  » 
municipal  court  in  the  administration 
of  justice,  was  apprised  by  the  inf°^' 
mation  of  the  nature  of  the  charge  and 
the  facts  he  was  called  upon  to  ezplau>' 
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deny  or  Jastify,  and  he  admitted  such 
facts,  the  court  finding  him  guilty  on 
his  own  answer,  there  was  no  denial  of 
due  process  of  law.  People  v.  Sey- 
mour, 111  N.  B.  1008,  272  lU.  295,  af- 
firming judgment  191  lU.  App.  381. 

506.  Opportunity  to  bo  hoards— Under 
Bill  of  Rights  Okl.  §  25,  providing  that 
no  punishment  shall  be  imposed  for 
contempt  until  opportunity  to  be  heard, 
such  hearing  is  an  indispensable  essen- 
tial to  the  administration  of  due  pro- 
cess of  law.  Ez  parte  Krouch  (Okl.) 
162  P.  1084. 

517.  Disobeying  ordorsw— Issuance  of 
warrant  by  probate  court  for  arrest  of 
person  neglecting  to  perform  order  or 
decree  under  Gomp.  Laws  Mich.  1915, 
f  13765,  without  notice,  held  not  to  de- 
ny due  process  of  law.  £x  parte  Mer- 
rill (D.  C.)  245  F.  778. 

518.  — •  Payment  of  monoy  in  *0on- 
oral.— Gomp.  Laws  Mich.  1915,  {  13765, 
subd.  2,  and  proceedings  had  thereun- 
der resulting  in  issuance  of  warrant  by 
probate  court  and  arrest  of  executor 
who  refused  to  comply  with  order  to 
pay  over  dividends,  afforded  executor 
due  process  of  law.  Ex  parte  Merrill, 
167  N.  W.  30,  200  Mich.  244. 

V.  EQUAL    PROTECTION    OF    THE 

LAWS 

(A)  In  general 

525.  Constitutional  guaranties  In  gen- 

eral^Purpose  of  equal  protection 
clause  of  Gonst.  Amend.  14,  is  to  se- 
cure every  person  within  the  state's 
jurisdiction  against  intentional  and  ar- 
bitrary discrimination,  whether  occa- 
sioned by  express  terms  of  statute,  or 
by  its  improper  execution  through  duly 
constituted  agents.  Sunday  Lake  Iron 
Go.  V.  Wakefield  Tp.,  38  S.  Gt.  495.  247 
U.  S.  350,  62  L.  Ed.  1154,  affirming 
judgment  153  N.  W.  14,  186  Mich.  626. 

Every  one  has  a  right  to  demand  that 
he  be  governed  by  general  rules,  and  a 
special  statute  which,  without  his  con- 
sent, singles  him  or  his  property  out  to 
be  regulated  by  a  different  law  than 
that  which  is  to  be  applied  in  all  sim- 
ilar cases,  is  prohibited  by  the  Gonsti- 
tution.  Anderson  v.  Shepard  (111.)  121 
N.  E.  215. 

Wher^  a  statute  denies  to  persons 
within  the  state's  jurisdiction  the  equal 
protection  of  the  law,  it  violates  Gonst, 
TJ.  S.  Amend.  14,  and  is  void.  Gity  of 
New  Orleans  v.  Le  Blanc  (La.)  71  So. 
248. 

526.  Persons  protected— in  generals- 
All  parties  litigant  who  are  sui  juris, 
including  insurance  companies  and  in- 
sured, stand  on  equal  footing  entitled  to 
equal  rights  and  protection,  and  none  to 
special  privileges.  Georgia  Home  Ins. 
Go.  V.  Hoskins  (Fla.)  71  So.  285. 

528.  Naturo  of  oqual  protection  and 
discriminations  protiiblted  in  gonorai*— 

While  class  legislation  is  prohibited  by 


the  equal  protection  of  the  laws  guar- 
anty of  federal  Gonstitution,  there  is  no 
prohibition  against  a  reasonable  classi- 
fication of  persons  and  things  for  legis- 
lation, but  such  classification  must 
not  be  capricious  or  arbitrary,  but 
roust  be  reasonable  and  natural,  and 
based  upon  some  principle  of  public  pol- 
icy. Johnston  v.  Kennecott  Gopper 
Gorporation,  248  F.  407,  160  O.  C.  A. 
417;  Geiger- Jones  Go.  v.  Turner  (D. 
G.)  230  F.  233;  Mono  Power  Go.  v. 
Gity  of  Los  Angeles,  166  P.  387,  33 
Gal.  App.  675;  Arthur  v.  State,  92  S. 
E.  637,  146  Ga.  827;  People  v.  Gordon, 
113  N.  E.  864,  274  111.  462;  Gasparis 
Stone  Go.  v.  Industrial  Board  of  Illi- 
nois, 115  N.  B.  822,  278  111.  77;  Gity 
of  Louisville  v.  Goulter,  107  S.  W.  819, 
177  Ky.  242;  Gity  of  New  Orleans  ▼. 
Le  Blanc  (La.)  71  So.  248;  State  v. 
Latham,  98  A.  578.  115  Me.  176,  L.  B. 
A.  1917A,  480;  American  Goal  Co.  v. 
Allegany  Gounty  Gom'rs,  08  A.  143, 
128  Md.  564;  State  v.  Shapiro,  101  A. 
703,  131  Md.  168;  Haynes  ▼.  Lapeer 
Gircuit  Judge,  166  N.  W.  938,  201 
Mich.  138,  L.  R.  A.  1918D,  233;  West 
v.  Gity  of  Asbury  Park  (N.  J.  Sup.) 
99  A.  190;  People  v.  Beakes  Dairy 
Go.,  119  N.  E.  115,  222  N.  T.  416, 
affirming  judgment  166  N.  Y.  S.  209, 
179  App.  Div.  942;  Middleton  ▼.  Tex- 
as Power  &  Light  Go.  (Tex.)  185  S. 
W.  556,  answering  certified  questions 
arising  in  (Giv.  App.)  178  S.  W.  956; 
Ft  Worth  &  D.  G.  Ry.  Go.  v.  Frazier 
(Tex.  Giv.  App.)  191  S.  W.  808;  Allen 
V.  Gity  of  Bellingham,  163  P.  18,  95 
Wash.  12. 

Presumption  in  favor  of  constitution- 
ality of  statute  embraces  presumption 
that  Legislature  found  some  reasonable 
basis  of  distinction,  which  warranted 
an  apparent  discrimination  made  by 
statute.  Norfolk  County  Water  Go.  v. 
Gity  of  Norfolk,  246  F.  650,  158  G.  G. 
A.  606,  certiorari  denied  38  S.  Gt.  192, 
245  U.  S.  672,  62  U  Ed.  540. 

Mere  fact  that  it  results  in  inequality 
is  not  enough  to  invalidate  state  law. 
Id. 

Legislation  can  be  condemned  as  class 
legislation  only  when  without  reason- 
able basis  and  purely  arbitrary,  and  If 
any  state  of  facts  reasonably  can  be 
conceived  that  would  sustain  the  law, 
the  existence  of  such  state  of  facts 
when  it  was  enacted  must  be  assumed. 
Johnston  v.  Kennecott  Gopper  Corp., 
248  F.  407,  160  O.  G.  A.  417. 

By  denial  of  equal  protection  of  the 
laws,  under  Const.  U.  S.  Amend.  14, 
is  meant  to  refuse  to  grant  or  to  with- 
hold equal  treatment  in  conferring  or 
securing  rights  or  imposing  or  exacting 
performance  of  duties,  intentionally  to 
treat  differently,  or  to  discriminate  in 
so  doing.  Louisville  &  N.  R.  Co.  v. 
Bosworth  (D.  C.)  230  F.  191. 

That  plaintiff  was  only  person  en- 
gaged in  sulphur  mining  in  Louisiana 
does  not  render  invalid  Act  La.  No.  145 
of  1916,  as  classification  was  generaL 
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UDion  Sulphur  Co.  t.  Reed  (D.  C.)  249 
F.  172. 

Where  it  is  reasonable  to  assume 
there  were  sufficient  causes  for  the  Leg- 
islature to  create  a  class,  the  courts  will 
not  disturb  an  act  on  the  ground  that 
it  is  discriminatory.  People  v.  Jordan 
(Cal.)  156  P.  451. 

A  classification,  having  some  reason- 
a1}le  basis,  does  not  violate  Const.  U.  S. 
Amend.  14,  guaranteeing  equal  protec- 
tion, merely  because  it  is  not  made  with 
mathematical  nicety  or  results  in  some 
inequality.  ^Vhe^e  a  classification  in 
a  police  law  can  be  sustained  on  any 
statetof  facts  which  may  reasonably  be 
conceived,  the  existence  of  that  state  of 
facts  must  be  assumed.  One  who  as- 
sails the  classification  must  prove  that 
it  does  not  rest  on  any  reasonable  basis, 
but  is  arbitrary.  City  of  New  Orleans 
V.  Le  Blanc  (La.)  71  So.  248. 

The  constitutional  right  to  equal  pro- 
tection of  the  laws  means  that  every  one 
is  entitled  to  stand  before  the  law  on 
equal  terms  with,  to  enjoy  the  same 
rights  as  belong  to,  and  to  bear  the  same 
burdens  as  are  imposed  upon,  others  in 
a  like  situation.  Standard  Oil  Co.  of 
Louisiana  v.  Police  Jury  of  Red  River 
Parish,  72  So.  802,  140  La.  42. 

The  Legislature  may  make  many  clas- 
silications  in  laws  which  regulate  con- 
duct and  to  some  extent  restrict  free- 
dom, so  long  as  they  have  a  rational 
connection  with  the  public  health,  safe- 
ty, or  morals.  Bogni  v.  Perotti,  112  N. 
K  853,  224  Mass.  152. 

Legislative  classification  is  permissible 
because  in  the  nature  of  things  and  in 
due  appreciation  of  equality  in  the  oper- 
ation of  the  law  it  is  necessary  for  pur- 
poses of  revenue,  or  in  the  application 
of  the  police  power,  or  in  legislation 
designed  to  increase  the  industries  of 
the  state,  etc.  Classification  must  al- 
ways rest  upon  some  difference  bearing 
a  reasonable  and  just  relation  to  the  act 
in  respect  to  which  the  classification  is 
proposed,  but  it  suflices  if  it  is  practical, 
and  it  is  not  reviewable  unless  palpably , 
arbitrary.  No  distinction  is  to  be  ob- 
served between  the  effect  of  privileges 
conferred  and  of  burdens  imposed;  a 
privilege  conferred  upon  one  class  being 
a  discrimination  in  favor  of  that  class 
and  against  all  others  not  similarly  en- 
dowed ;  as  a  burden  upon  one  class  is 
a  discrimination  against  it  and  in  favor 
of  all  others  not  similarly  burdened. 
A  discrimination  is  not  necessarily  un- 
lawful, but  a  privilege  or  a  burden  is 
or  is  not  a  denial  of  the  equal  protec- 
tion of  the  laws  according  to  whether 
the  discrimination  relates  to  a  matter 
upon  which  classification  is  legally  per- 
missible, and,  if  so,  whether  the  classifi- 
cation is  a  reasonable  one.  Hill  v.  Rae 
(Mont.)  158  P.  826. 

The  Legislature  may  exercise  a  rea- 
sonable discretion  in  selecting  the 
method  of  securing  practical  equality. 
State  v.  Moorhead,  156  N.  W.  1067,  99 
Neb.  527. 
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The  test  of  unlawful  statutory  di»- 
crimination  is  whether  all  who  are  aiin- 
ilarly  situated  are  similarly  treated, 
and  whether  those  who  are  similarly  sit- 
uated are  hindered  in  their  competition 
with  one  another.  Gunn  ▼.  Minneap- 
olis, St.  P.  &  S.  S.  M.  Ry.  Co..  158  K 
W.  1004,  34  N.  D.  418. 

A  municipal  ordinance  does  not  deny 
equal  protection  under  state  Constitu- 
tion, though  it  subdivides  general  claa- 
es,  where  it  operates  alike  on  all  clasns 
similarly  situated,  and  there  is  a  m- 
sonable  basis  for  making  the  distinction. 
Allen  V.  City  of  Bellingham,  163  P.  18, 
95  Wash.  12. 

If  Legislature  makes  proper  dassiii- 
cation,  or  prescribes  methods,  the  rea- 
sonableness of  its  acts  must  rest  in  tht 
nature  of  the  subject  treated.  State  v. 
Superior  Court  for  King  County 
(Wash.)  174  P.  973.  979. 

5281/2.  Judicial      decisions.— Decision 

that  gas  tendered  under  contract  was 
not  merchantable  within  meaning  of 
that  term  as  employed  therein,  held 
not  a  deprivation  of  seller's  property 
rights  without  state's  police  power  be- 
ing involved  in  violation  of  Const  U. 
S.  Amend.  14,  relating  to  the  equal 
protection  of  the  laws.  Ely  v.  Wichita 
Natural  Gas  Co..  165  P.  284,  100  Kan. 
441,  affirming  judgment  on  rehearing 
161  P.  649.  99  Kan.  236. 

529.  Controi  over  governmeital  !■• 
strumentalities  or  agencies  in  gefiorai. 
—The  provision  of  Acto  Ala.  1915,  p. 
858,  that  a  person  elected  coroner  must 
be  a  practicing  physician  in  good 
standing  is  not  unconstitutioDal  as 
denying  equal  protection  of  law.  Board 
of  Revenue  of  Jefferson  County  v.  State 
(Ala.)  74  So.  364. 

Ordinance  of  dty  owning  and  main- 
taining cemetery  and  selling  easementfl 
for  burial  that  no  person  other  than 
dty  brick  mason  and  gravediaer 
should  dig  graves  or  construct  vaults 
in  cemetery,  did  not  as  to  prior  pur- 
chaser, deny  the  equal  protection  of  the 
laws.  City  Council  of  Augusta  v. 
Bredenberg,  91  S.  E.  486.  146  Ga.  45». 

Laws  Miss.  1916,  c.  135,  S  1.  P"^' 
hibiting  board  of  public  contracts  from 
accepting  bids  for  public  printing  by 
persons  not  bona  fide  residents  of  ana 
actually  engaged  in  the  printing  bua-  * 
ness  within  the  state,  does  not  violate 
Const.  U.  S.  Amend.  14.  relating  to 
equal  protection  of  laws.  DixonP»al 
Printing  Co.  v.  Board  of  Public  Con- 
tracts, 77  So.  908.  117  Miss.  83. 

Acts  Pa.  May  6,  1915  (P.  L.  260. 
272),  relating  to  indebtedness  of  con- 
solidated city,  do  not  violate  Const  U. 
S.  Amend.  14.  Moore  v.  City  of  Pitts- 
burgh, 98  A.  1037,  254  P.  185. 

Gen.  Laws  R.  I.  1909,  c.  115,  S  1»  re- 
quiring at  least  four  of  the  seven  mem- 
bers of  the  state  board  of  health  to  be 
members  of  some  medical  society  in- 
corporated in  the  state,  is  not  claw 
legislation    contrary    to   Const  U.  S. 
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Amend.  14,  §  1.  State  v.  Heffeman 
(R.  I.)  100  A.  55. 

530.  Exercise  of  police  power  in  gen- 
eral.-»A  police  regulation,  like  any  oth- 
er law,  is  subject  to  the  equal  protec- 
tion clause  of  Const.  U.  S.  Amend.  14. 
Geiger- Jones  Co.  v.  Turner  (D.  C.) 
230  P.  233. 

Provisions  of  Const.  XJ.  S.  Amend.  14, 
as  to  equal  protection  of  the  law,  are 
not  intended  to  restrain  the  reasonable 
exercise  of  the  police  power  by  the 
state.  American  Coal  Co.  v.  Allegany 
County  Com'rs,  98  A.  143,  128  Md. 
564.' 

Citizenship  may  be  basis  of  classifi- 
cation for  valid  legislation,  there  be- 
ing a  distinction  between  employments 
pertaining  to  private  business  and  those 
based  upon  a  privilege  or  a  govern- 
mental regulation,  as  part  of  the  police 
power,  in  which  latter  case  citizenship 
may  be  the  basis  of  classification. 
Morin  v.  Nunan  (N.  J.  Sup.)  103  A. 
878. 

State  may  exercise  police  power 
whenever  public  interests  demand  it, 
but  interests  of  public  generally,  as 
distinguished  from  those  of  class,  must 
require  such  interference,  and  means 
must  be  reasonably  necessary  for  ac- 
complishment of  purpose,  and  not  un- 
duly oppressive  upon  individuals.  Bar- 
rett V.  Stete,  116  N.  E.  99,  220  N.  Y. 
423,  reversing  judgment  158  N.  T.  S. 
1055,  173  App.  Div.  986. 

531.  Dlsoriminatlon  by  reason  of 
rtee,  oolor,  or^oondttion— In  generals 

Colored  persons  are  citizens  of  the 
United  States,  and  have  the  right  to 
purchase  property  and  enjoy  and  use  it 
without  laws  discriminating  against 
them  solely  on  account  of  color.  Buch- 
anan V.  Warley,  38  S.  Ct.  16,  245  U.  S. 
60,  62  L.  Ed.  149,  L.  R.  A.  1918C,  210, 
Ann.  Cas.  1918A,  1201,  reversing  judg- 
ment Harris  v.  City  of  Louisville,  177 
S.  W.  472,  165  Ky.  559,  Ann.  Caa. 
1917B,  149. 

Race  segregation  ordinance  of  At- 
lanta prohibiting  colored  persons  from 
occupying  residences  in  block  where 
greater  number  of  houses  are  occu- 
pied as  residences  by  white  people, 
and  vice  versa,  and  excepting  residences 
acquired  before  ordinance,  does  not 
deny  equal  protection  of  law.  Harden 
V.  City  of  Atlanta  (Ga.)  93  S.  E.  401. 

It  is  not  necessary  that  privileges  of 
white  and  colored  races  be  identical;  it 
being  sufficient  that  they  are  equal. 
Daviess  County  Board  of  Education  v. 
Johnson,  200  S.  W.  313,  179  Ky.  34. 

The  right  of  citizen  to  acquire  or 
use  property  cannot  be  validly  restrict- 
ed by  state  or  municipality  on  the 
ground  of  his  color.  Jackson  y.  State, 
103  A.  910,  132  Md.  311. 

536. Public    schools.— Acts    Ky. 

1916,  c.  24,  §  107,  providing  for  a 
visitor  for  colored  schools,  is  not  in 
violation  of  Const.  U.  S.  Amend.  14 
as   to    equal    protection    of   the   laws. 
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Daviess  County  Board  of  Education  v. 
Johnson,  200  S.  W.  313,  179  Ky.  34. 

That  part  of  Ky.  St  fi  3588a,  pro- 
viding that  no  tax  raised  from  proper- 
ty of  any  "white"  corporation  in  city 
of  fourth  class  shall  be  used  for  sup- 
port of  graded  free  colored  common 
schools  of  city  is  violative  of  equal 
protection  of  laws  clause  of  state  Con- 
stitution. Trustees  of  Graded  Free 
Colored  Common  Schools  of  City  of 
Mayfield  v.  Trustees  of  Graded  Free 
White  Common  Schools  of  City  of  May- 
field,  203  S.  W.  520,  180  Ky.  574,  re- 
hearing denied  Board  of  Trustees  of 
Graded  Free  Colored  Common  School 
of  Majrfield  v.  Board  of  Trustees  of 
Graded  White  Common  School  of  May- 
field,  204  S.  W.  86.  181  Ky.  303. 

Acts  Miss.  1910,  c.  124,  as  amended 
by  Acts  Miss.  1912,  c.  255,  pertaining 
to  consolidated  schools,  is  not  in  con- 
flict with  state  or  federal  Constitu- 
tions; board  having  same  powers  to 
create  consolidated  schools  for  colored 
race  as  for  white  race.  Trustees  of 
Walton  School  v.  Board  of  Sup'rs  of 
Covington  County,  75  So.  833,  115 
Miss.  117. 

In  suit  to  test  validity  of  establish- 
ment of  consolidated  school,  bill  held 
iBsuffident  to  present  question  whether 
order  establishing  school  was  invalid 
because  it  did  not  provide  for  mainte- 
nance of  school  for  colored  children. 
Id. 

537.  — -  Constitution  of  Jurles^^Ac- 

cused  is  entitled  to  judicial  determina- 
tion whether  members  of  his  race  le- 
gally qualified  to  serve  as  jurors  have 
been  unlawfully  discriminated  against 
so  as  to  deny  him  equal  protection  of 
laws.  Haynes  v.  State  (Bla.)  72  So. 
180. 

Equal  protection  of  laws  is  not  de- 
nied colored  persons  by  Constitution, 
which  grants  discretion  to  certain  of- 
ficers in  selection  of  jurors  which  can 
be  used  to  abridge  right  of  such  colored 
persons  to  serve  on  such  juries,  when  it 
is  not  shown  that  their  actual  adminis- 
tration is  evil.  Roberts  v.  State  (Tex. 
Cr.  App.)  195  S..  W.  189. 

Any  action  of  state  through  Legisla- 
ture, courts  or  executive  or  administra- 
tive offices  excluding  persons  of  African 
race  solely  because  of  race  or  color  from 
serving  as  grand  or  petit  jurors  in 
prosecution  of  person  of  that  race  de- 
nies the  equal  protection  of  the  laws. 
A  person  of  African  descent  accused  of 
crime  cannot  of  right  demand  a  mixed 
jury,  some  of  which  will  be  of  his  race, 
nor  is  a  jury  of  that  kind  guaranteed 
by  Const.  U.  S.  Amend.  14  to  any  race. 
That  there  were  persons  of  African  de- 
scent qualified  for  jury  service,  and  that 
those  charged  with  selection  of  jurors 
drew  no  person  of  African  descent  be- 
cause they  had  selected  persons  thought 
to  be  most  competent,  did  not  show  that 
persons  of  African  descent  were  exclud- 
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ed  solely  because  of  race  or  color.  State 
V.  Cook  (W.  Va.)  05  S.  B.  792. 

Any  action  of  state  through  courts  ex- 
cluding persons  of  African  race  solely 
because  of  race  or  color  from  serving 
as  grand  or  petit  jurors  in  trial  of  one 
of  African  race  denies  the  equal  protec- 
tion of  the  laws,  contrary  to  Const  U. 
S.  Amend.  14.    State  ▼.  Young  (W.  Va.) 

97  S.  E.  134. 

Plea  in  abatement  charging  that  de- 
fendant was  a  negro,  and  that,  though 
there  were  many  negroes  qualified  for 
grand  jury  service,  none  were  on  grand 
jury  returning  indictment,  and  that 
commissioners  excluded  all  negroes,  on 
account  of  race,  sufficiently  charged  a 
denial  of  the  equal  protection  of  the 
laws.    Id. 

540.  Discrimination  as  to  localities— 

In  generalw— Ordinance  or  statute  mak- 
ing different  provisions  for  people  resid- 
ing outside  a  municipality  from  those 
residing  inside  is  not  unconstitutional 
because  resulting  in  some  practical  in- 
equalities. Heartt  v.  Village  of  Down- 
ers Grove,  115  N.  B.  869,  278  IlL  92. 

Acts  La.  1915,  No.  8  (Ex.  Sees.)  pro- 
hibiting the  keeping  of  a  blind  tiger, 
and  providing  for  search  for  and  seizure 
of  intoxicating  liquors,  contravenes  no 
constitutional  provision  against  discrim- 
ination by  reason  of  its  application  ex- 
clusively to  "dry"  or  ''prohibition"  ter- 
ritory. State  V.  Nejin,  74  So.  103,  140 
La.  793. 

Acts  Md.  1910,  c.  153,  as  amended  by 
Acts  Md.  1912,  c.  445,  as  to  miners' 
and  clay  operators'  relief  fund,  is  not 
invalid  on  account  of  its  limitation  to 
two  counties;  all  within  the  selected 
locality  being  treated  alike.  American 
Coal  Co.  V.  Allegany  County  Com'rs, 

98  A.  143,  128  Md.  564. 

Laws  Mo.  1907,  p.  411  (Rev.  St.  Mo. 
1909,  §  10520  et  seq.),  providing  for 
bonds  for  county  roads,  is  not  unconsti- 
tutional or  invalid  as  class  legislation 
because  discriminating  against  owners 
of  urban  property.  State  ex  rel.  St. 
Louis  County  v.  Gordon,  188  S.  W.  160, 
268  Mo.  713. 

Laws  Neb.  1915,  c.  182,  establishing  a 
municipal  court  for  cities  of  the  metro- 
politan class,  held  not  unconstitutional 
as  class  legislation,  though  it  applies  to 
only  one  city  as  the  cities  are  now  pop- 
ulated. State  v.  Hunter,  156  N.  W. 
975,  99  Neb.  520. 

St.  Nev.  1913.  c.  Ill,  |  1,  subd.  "b" 
making  county  liable  under  the  Work- 
men's Compensation  Act,  is  not  uncon- 
stitutional as  discriminatory;  the  class- 
ification of  counties  being  reasonable. 
Nevada  Industrial  Commission  v.  Wash- 
oe County  (Nev.)  171  P.  511. 

Legislature,  without  violating  Four- 
teenth Amendment  to  federal  Constitu- 
tion, could  enact  Bducation  Law  N. 
Y.  §  331,  known  as  Town  School  Law, 
•  reorganizing  and  consolidating  rural 
school  system  in  towns,  excepting  towns 
of  Nassau  county.    Brown  t.  Bunsel- 
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meyer  (Sup.)  167  N.  Y.  S.  993,  101 
Miac.  Bep.  625. 

Priv.  Acts  Tenn.  1911,  c  49,  U  1.  6; 
enacted  to  prevent  stock  from  running 
at  large  in  counties  having  a  population 
of  not  less  than  13,500  and  not  more 
than  15,000,  according  to  federal  cen- 
sus of  1910,  held  not  nnconstitational 
as  partial  or  clasa  legislation.  Thomas 
V.  State,  188  S.  W.  617,  136  Ttenn.  47. 

St.  Wis.  1915,  fit  1317ml  to  1317ml5k 
taxing  cities  for  county  highway  im' 
provements  not  affecting  city  streets,  al- 
though certain  streets  of  incorporated 
villages  may  be  included,  held  a  reason- 
able classification  not  denyingl^  cities 
the  equal  protection  of  the  laws.  Bin- 
der V.  City  of  Madison,  158  N.  W.  302, 
163  Wis.  525. 

542 1/2  •  Possession  and  use  of  Intox- 
icating llquor8.^-^rdinance  prohibiting 
drinking  of  intoxicating  liquors  in  busi- 
ness houses,  streets,  or  alleys,  held 
not  discriminatory.  City  of  Delta  T. 
Charlesworth  (Colo.)   170  P.  965. 

Kurd's  Bev.  St  Bl.  1915-16,  c.  38» 
par.  539,  prohibiting  intoxication  on 
railroad  premises,  is  not  violative  of 
Fourteenth  Amendment  to  federal  Con- 
stitution, or  Const.  Bl.  art.  2,  §{  2,  U, 
as  establishing  an  arbitrary  dassLfica- 
tion.  People  v.  Jones,  117  N.  B.  417, 
280  m.  259. 

Rev.'  St  Mo.  1909.  fit  4710-1712 
(Laws  Mo.  1909,  p.  438,  {{  1-3),  mak- 
ing it  unlawful  for  any  person  to  en- 
ter passenger  train  while  intoxicated, 
but  excepting  therefrom  dining  and  pri- 
vate cars,  is  invalid,  in  that  it  does 
not  operate  equally  and  alike  upon  all 
similarly  situated.  Lige  ▼.  Chicago,  B. 
&  Q.  R.  Co.  (Mo.)  204  a  W.  508. 

543.  Sterilization  of  certain  person 
to     prevent     prooreation.— Pub.    AcU 

Mich.  1913,  No.  34,  providing  for  op- 
erations of  vasectomy  on  male  and  sal- 
pingectomy on  female  insane  or  mental- 
ly defective  persons  maintained  at  pub- 
lic institutions,  is  unconstitutional  and 
void  as  class  legislation,  in  arbitrarily 
selecting  only  those  confined  in  state 
institutions.  Haynes  v.  Lapeer  Circoit 
Judge,  166  N.  W.  938,  201  Mich.  138, 
L.  R.  A.  1918D,  233. 

PubUc  Health  Law  N.  Y.  K  350^53, 
as  added  by  Laws  1912,  c.  445,  provid- 
ing for  operations  for  prevention  of 
procreation  by  feeble-minded  persons 
and  criminals  when  confined  in  state  in- 
stitutions, is  unconstitutional,  as  not 
providing  equal  protection,  in  that  it 
does  not  apply  to  persons  of  identical 
tendency  not  so  confined.  In  re  Thom- 
son (Sup.)  169  N.  T.  S.  638,  103  Misc. 
Rep.  23,  36  N.  T.  Cr.  R.  357,  judgment 
affirmed  Osborn  ▼.  Thomson  (Sup.)  171 
N.  Y.  S.  1094. 

5431/2.  Marriage^-Hurd's  Bev.  St 
111.  1913,  c.  40,  §  la,  prohibiting  remar- 
riage of  divorced  persons  within  one 
year,  since  it  applies  alike  to  all  per- 
sons similarly  situated,  does  not  vio- 
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late  Const.  U.  S.  Amend.  14,  1 1,  as  to 
equal  protection  of  the  laws.  Hobbs 
▼.  Hobbs,  116  N.  E.  629»  279  BL  163. 

544t/2.  Carrying  weapons.^— St.  CaL 
1917,  p.  221,  f  3,  as  to  carrying  con- 
cealed weapons,  is  not  objectionable  as 
class  legislation.  People  ▼.  Smith 
(Cal.  App.)  171  P.  696.  . 

546.  Regulation  of  usa  of  streets  and 
other  hlghways^-Motor  Vehicle  Act  HI. 
fi  12,  as  amended  June  28,  1915  (Laws 
1915,  p.  592),  held  not  unconstitutional 
as  not  being  uniform  as  to  classes  on 
which  it  operates.  Heartt  y.  Village 
of  Downers  Grove,  115  N.  B.  869,  278 
IlL  92. 

Ordinance  of  St  Louis  prescribing 
maximum  speed  for  automobiles  of 
eight  miles  an  hour  in  business  districts 
and  ten  miles  elsewhere  is  not  invalid 
as  denying  equal  protection  of  the  laws. 
City  of  St.  Louis  ▼.  Hammond  (Mo.) 
199   S.  W.  411. 

A  dty  ordinance  requiring  drivers  at 
all  times. to  comply  with  any  direction 
of  any  member  of  the  police  force,  as 
to  starting,  approaching  or  departing 
from  any  place,  the  manner  of  taking 
up  or  setting  down  passengers,  or  load- 
ing or  unloading  goods,  is  invalid  as 
depriving  persons  of  the  equal  protec- 
tion of  the  law.  City  of  St.  Louis  ▼. 
AUen  (Mo.)  204  S.  W.  1083. 

547.  Building    regulations    and    re- 

•trlotlona^— Ordinance  requiring  rat- 
proofing  is  not  invalid  because  of  fail- 
ure to  name  dty  among  property  hold- 
ere  required  to  rat-proof  premises. 
City  of  New  Orleans  v.  Mangiarisina 
(La.)  71  So.  886. 

An  ordinance  providing  that  frame 
buildings  more  than  half  destroyed  by 
fire  could  not  be  repaired,  but  must 
be  torn  down,  was  not  discriminatory, 
merely  because  there  was  only  one 
burned  building  in  the  town  affected  by 
its  provisions.  Inhabitants  of  Town 
of  Skowhegan  v.  Heselton,  102  A.  772, 
117  Me.  17. 

Ordinance  requiring  applicant  for  li- 
cense to  erect  building  for  motion  pic- 
ture show  to  get  permit  from  mayor 
and  dty  council  held  not  unconstitu- 
tional as  discriminatory  and  unequal  in 
application.  Brown  ▼.  Stubbs,  97  A« 
227,  128  Md.  129. 

Ordinance  of  dty  of  Niagara  Falls, 
forbidding  factories  in  prescribed  res- 
idence district,  in  view  of  exceptional 
scenic  beauty,  historical  associations, 
and  expenditure  of  money,  held  not  a 
denial  of  the  equal  protection  of  the 
laws.  In  re  Russell  (Sup.)  158  N.  Y. 
8.  162. 

Ordinance  of  dty  of  Winston-Salem, 
dedaring  the  construction,  operation, 
and  maintenance  of  pay  hospital  within 
100  feet  of  residence  to  be  a  nuisance, 
was  not  violative  of  Fourteenth  Amend- 
ment, as  being  unduly  discriminative! 
hi  that  it  applied  only  to  hospitals  es- 
tablished for  profit,  and  not  for  char- 


ity.   Lawrence  v.  Nissen  (N.  C.)  91  S. 
S.  1036. 

Galveston  Charter  1905,  conferring 
power  upon  board  of  commissioners  to 
establish  fire  limits  and  to  regulate 
erection  of  buildings  and  to  remove 
same  after  proper  proceedings,  held 
not  to  be  discriminatory  per  se  against 
individual  dtizen.  Oossman  v.  City  of 
Galveston  (Tex.  Civ.  App.)  204  S.  W. 
128. 

548.  Regulation  of  billboards,  signs, 
and  fenee8.p-Prohibition  of  billboards 
over  certain  dimensions  where  build- 
ings on  both  sides  of  street  are  used 
for  residence  purposes  without  consent 
of  majority  of  owners  does  not  deny  to 
corporation  engaged  in  outdoor  adver- 
tising equal  protection  of  the  laws. 
Thomas  Cusack  Co.  v.  City  of  Chicago, 
87  S.  Ct.  190,  242  U.  S.  526,  61  L.  Bd. 
472,  L.  B.  A.  1918A,  136,  Ann.  Cas. 
1917C,  594,  affirming  decree  108  N. 
E.  840,  267  EL  344,  Ann.  Cas.  1916C, 
48a 

549.  Game  and  flsh  laws.p-Laws 
Wash.  1915,  p.  73,  |  20,  prohibiting 
fishing  except  with  hook  and  line  in  cer- 
tain waters,  is  not  objectionable  as  a 
discrimination  between  persons  for 
permitting  fishing  with  other  means  in 
other  waters.  State  v.  Hals,  156  P. 
895,  90  Wash.  540. 

Laws  Wash.  1915,  c.  31,  i  65,  as 
amended  by  Laws  1917,  c.  169,  fi  16, 
making  a  person  having  fish  in  his  pos- 
session during  the  dosed  season  guilty 
of  a  misdemeanor,  and  by  proviso  mak- 
ing provision  inapplicable  to  salmon 
caught  beyond  the  three-mile  limit  out- 
side the  Straits  of  Juan  de  Fuca,  is 
unconstitutional.  State  ▼.  Bdlmap 
(Wash.)  176  P.  5. 

550.  Regulation  of  keeping  and  use  of 
anlmalsw— Rev.  Codes  Idaho,  fi  6872, 
making  it  misdemeanor  for  any  person 
to  pasture  sheep  on  range  previously 
occupied  by  cattle,  is  valid,  being  in- 
tended to  prevent  conflicts  between  cat- 
tle rangers  and  sheep  herders,  and  not 
subject  to  attack  as  denying  equal  pro- 
tection of  law;  sheep  herders  needing 
no  protection  against  encroachment  of 
cattle.  Omaechevarria  v.  State  of  Ida- 
ho, 38  S.  Ct.  823,  246  U.  S.  843.  62  L. 
Ed.  763,  affirming  judgment  State  v. 
Omaechewiaria,  152  P.  280,  27  Idaho, 
797. 

Equal  protection  of  laws  is  not  vio- 
lated by  Code  Supp.  Iowa,  1913,  fi 
2341f,  forbidding  offering  for  public 
service  any  stallion  not  registered  as 
therein  required.  State  v.  McGuire 
(Iowa)   167  N.  W.  592. 

551.  OocupatlOH  and  em  ploy  mental  n 

general^i— Farm  Loan  Act,  creating  a 
state  department  of  farm  loans  author- 
ized 'to  issue  bonds  evidendng  such 
loans,  etc.,  held  not  a  denial  of  the 
equal  protection.  Hill  v.  Rae  (Mont.) 
158  P.  826. 
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552.  — *  Employment  of  servants, 
and  rights  and  liabilities  of  employer 
and  employ^  In  generals— The  Work- 
men's Compensation  Act  is  not  uncon- 
stitutional, becauHe  of  unreasonable 
classification.  Keeran  ▼.  Peoria, 
Bloomington  &  Champaign  Traction 
Co.,  115  N.  B.  636,  277  HI.  413;  Cas- 
paris  Stone  Co.  y.  Industrial  Board  of 
Illinois,  115  N.  B.  822,  278  lU.  77; 
Middleton  ▼.  Texas  Power  &  Light  Co. 
(Tex.)  185  S.  W.  556,  answering  cer- 
tified .questions  arising  in  (Civ.  App.) 
178  S.  W.  956. 

Civ.  Code  Ariz.  1913,  tit.  14,  c.  6, 
creating  a  liability  upon  the  employ- 
er for  all  injuries  to  employes  without 
the  fault  of  such  employes  and  re- 
gardless of  the  master's  fault,  does  not 
violate  Const.  U.  S.  Amend.  14.  In- 
spiration Consol.  Copper  Co.  v.  Mendez 
(Ariz.)   166  P.  278,  1183. 

Acts  Md.  1910,  c.  153,  as  amended  by 
Acts  Md.  1912,  c.  445,  providing  a 
miners'  and  operators'  co-operative  re- 
lief fund  in  the  counties  of  Garrett  and 
Allegany,  does  not  violate  the  equal 
protection  of  the  law  clause  of  Const. 
U.  S.  Amend.  14,  because  directed  only 
to  miners  and  clay  operators;  such  oc- 
cupations being  peculiarly  subject  to 
special  regulation  under  the  police  pow- 
er, and  the  law  being  applicable  to  all 
alike  in  the  same  business.  American 
Coal  Co.  V.  Allegany  County  Com'rs,  98 
A.  143,  128  Md.  564. 

St.  Mass.  1914,  c.  778,  declaring  that 
the  right  to  work  shall  no  longer  be  a 
property  right,  is  invalid  as  depriving 
laborers  of  the  equal  protection  of  the 
laws.  Bogni  v.  Perotti,  112  N.  B.  853, 
224  Mass.  152. 

Penal  Law  N.  T.  §  439,  prohibiting 
persons  from  offering  or  agents  or 
servants  from  accepting  commissions 
on  purchases  made  by  them  for  the 
principal  or  master  is  not  unconstitu- 
tional as  singling  out  for  aggressive  dis- 
crimination a  certain  class  of  citizens. 
People  V.  Davis  (Sp.  Sess.)  160  N.  T. 
S.  769,  33  N.  T.  Cr.  R.  460. 

The  court  cannot  say  that  the  Wy- 
oming Workmen's  Compensation  Act, 
as  amended  by  Laws  Wyo.  1917,  c.  69, 
does  not  properly  classify  employers  in 
that  there  is  no  classification  except  as 
to  employers  of  only  three  or  more 
workmen.  Zancanelli  y.  Central  Coal 
&  Coke  Co.  (Wyo.)  173  P.  981. 

556.  — -  Health  and  safety  of  em- 
ployes in  generaiwi—Factories  owned  by 
individuals  are  not  discriminated 
against  in  favor  of  those  carried  on 
by  corporations  by  Laws  Kan.  1903, 
c.  356,  requiring  dangerous  machinery 
to  be  safeguarded,  where  statute  ap- 
plies both  to  individuals  and  corpora- 
tions. Bowersock  v.  Smith,  37  S.  Ct. 
371,  243  U.  S.  29,  61  L.  Ed.  572,  af- 
firming judgment  Smith  v.  Bowersock, 
147  P.  1118,  95  Kan.  96. 

Foundries  are  works  for  the  cast- 
ing of  metals,  and,  the  conditions  and 
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circumstances  under  which  foundry  em- 
ployes work  being  different  from  those 
of  other  employment3.  Laws  Mo.  1913, 
p.  401,  requiring  foundries  to  provide 
sanitary  toilet  facilities  for  workmen, 
is  not  invalid  as  class  legislation. 
State  y.  Scullin- Gallagher  Iron  & 
§teel  Co.  (Mo.)   186  S.  W.  1007. 

Labor  Law  K.  Y.  §  79b,  as  added  by 
Laws  1913,  c.  461,  does  not  deny  equal 
protection  of  law,  in  that  it  fails  to 
properly  classify  buildings  in  which  la- 
bor is  to  be  performed.  Cockcroft  v. 
Mitchell  (Sup.)  167  N.  Y.  S.  6,  101 
Misc.  Rep.  211. 

557.  ^—  Hours  of  laborw— Chapter 
45,  Laws  Wyo.  1915,  limiting  women's 
work  hours,  is  unconstitutional,  as 
applying  to  restaurants,  as  class  legis- 
lation under  Const  U.  S.  Amend.  14. 
State  V.  Le  Barron  (Wyo.)  162  P.  265. 

558.  ^—  Payment  of  wagesw— St 
Mass.  1912,  c.  706,  as  amended  by  St 
1913,  cc.  330,  673,  and  St  1914,  c. 
368,  establishing  the  minimum  wage 
commission  to  disseminate  information 
as  to  wages  of  women  and  minors,  is 
not  unconstitutional  as  not  affording 
equal  protection  of  the  laws.  Holcombe 
▼.  Creamer  (Mass.)  120  N.  B.  354. 

Laws  Minn.  1913,  c.  547  (Gen.  St 
1913,  §§  3904-^923),  authorizing  min- 
imum wage  commission  to  establisli 
minimum  wage  in  any  occupation  only 
when  wages  paid  to  one-sixth  or  more 
of  women  or  minors  employed  therdn 
is  less  than. living  wage  does  not  pro- 
vide unlawful  basis  of  classification,  as 
constitutional  limitations  are  flexible 
enough  to  permit  of  practical  applica- 
tion. Williams  v.  Bvaub  (Minn.)  165 
N.  W.  496,  rehearing  denied  166  N.  W. 
604. 

560.  •^—  Discharge  of  enployte^ 
Rev.  St  Mo.  1909,  fi  3020,  providing 
for  letter  of  dismissal  to  employes  quit- 
ting service  of  corporation,  was  enact- 
ed in  pursuance  of  the  police  power  of 
the  state,  and  Is  not  unconstitutional  as 
discriminatory,  since  it  applies  to  aQ 
corporations  doing  business  in  state. 
Cheek  v.  Prudential  Ins.  Co.  of  Amer- 
ica (Mo.)  192  S.  W.  387. 

561.  Registration    of   trade-marks^ 

St.  Cal.  1911,  p.  416,  §!  1,  2,  providing 
for  filing  of  devices  by  persons  en- 
gaged in  bottling,  and  prohibiting  eras- 
ing of  devices  on  bottles  and  refilling 
same,  etc.,  held  not  invalid,  as  class 
legislation,  being  intended  not  only  to 
protect  manufacturers  and  distributors 
but  the  public.  BartoUotti  v.  Police 
Court  of  City  of  Los  Angeles  (Cal. 
App.)  170  Pi  161. 

567.  Elections  and  riglit  to  V0tft^ 
Corrupt  Practices  Act  Mass.  f  10,  with 
reference  to  filing  election  petitions, 
does  not  deny  equal  protection  of  laws, 
although  election  petitions  may  be  fil^ 
against  successful  candidate  only,  ^fj,* 
ley  v.  Wait,  116  N.  K.  961,  228 
Mass.  63. 

The  right  to  vote  is  one  whichi  nn* 
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der  both  federal  and  state  Constitu- 
tions, can  be  bestowed  on  some  and 
denied  to  others,  and  can  be  reason- 
ably regulated  by  the  Legislature  with 
reference  to  the  conduct  of  elections. 
McKenzie  y.  Boy  kin  (Miss.)  71  So. 
382. 

Laws  Mo.  1913,  p.  323,  relating  to 
votes  by  absent  voters,  is  not  class 
legislation,  since  it  applies  alike  to 
all  voters  unavoidably  absent.  Straugh- 
an  V.  Meyers  (Mo.)  187  S,  W.  1150. 

The  Constitution  will  not  permit  one 
class  of  voters  to  be  given  more  powef 
in  governmental  affairs  than  is  given 
to  another  class.  State  v.  Moorhead, 
166  N.  W.  1067.  99  Neb.  527. 

The  Texas  Presidential  Primary  Act, 
applying  only  to  political  parties  poUing 
50,000  votes  for  (governor,  is  not  In- 
valid because  it  applies  at  present  to 
only  the  Democratic  party.  Waples  ▼. 
Marrast  (Tex.)  184  S.  W.  180. 

Rem.  &  Bal.  Code  Wash,  fi  4809,  in 
denying  to  a  less  than  10  per  cent,  par- 
ty the  right  to  participate  in  the  pri- 
mary election,  does  not,  in  view  of 
section  4826,  imperil  its  party  integrity 
and  thus  impinge  Const.  U.  S.  Amend. 
14.  State  V.  Howell,  159  P.  118,  92 
Wash.  381. 

5731/2.  Schools^Laws  HI.  1917,  pp. 
741-743,  amending  Laws  Dl.  1909,  pp. 
368,  369,  §§  93,  94,  96,  providing  for 
non-high  school  districts  and  allowing 
pupils  therein  to  attend  high  schools 
in  surrounding  districts,  held  not  dis- 
criminatory as  depriving  pupils  in  high 
school  districts  of  similar  privileges; 
the  act  applying  alike  to  aU  high  school 
pupils  within  such  districts.  People  v. 
Chicago  &  N.  W.  Ry.  Co.  (111.)  121  N. 
B.  731;  Same  v.  Cleveland,  C,  O.  & 
St.  L.  Ry.  Co.,  Id.  737;  Same  v.  Wa- 
bash Ry.  Co.,  Id. 

Code  Supp.  Iowa,  1913,  |  2782a,  as 
amended  by  Acts  Iowa  37th  Gen.  As- 
sem.  c.  158,  requiring  that  all  enrolled 
pupils  in  public  schools  procure  sanc- 
tion of  school  board  before  affiliating 
with  fraternities  or  societies,  held  not 
to  deny  equal  protection  of  law  by 
making  arbitrary  differentiation.  Lee 
V.  Hoffman  (Iowa)  166  N.  W.  565,  L. 
R.  A.  1918C,  933. 

Act  La.  No.  150  of  1916,  providing 
for  liquidation  of  affairs  of  academy  in- 
corporated under  Act  La.  No.  153  of 
1845  and  directing  proceeds  of  prop- 
erty to  be  turned  over  to  school  di- 
rectors of  the  parish,  held  not  to  deny 
the  equal  protection  of  the  laws.  Cox 
V.  Gretna  Academy,  76  So.  177,  141 
La.  1001. 

Sess.  Acts  Mo.  1913,  p.  721,  pro- 
viding for  organization  of  consolidated 
schools  and  rural  high  schools,  and 
providing  state  aid  therefor,  is  not 
violative  of  the  Fourteenth  Amend- 
ment, as  denying  equal  protection  of 
the  laws,  etc.  State  ex  inf.  Wright  v. 
Morgan    (Mo.)    187   S.   W.   54. 

Laws  Mo.  1913,  p.  721,  as  to  organi- 
zation of  consolidated  school  districts. 


does  not  violate  the  guaranty  of  equal 
protection  of  law.  State  ex  rel.  Rich- 
art  V.  Stouffer  (Mo.)  197  S.  W.  248. 

Laws  Mont.  1915,  c.  95,  does  not 
deny  equal  protection  of  the  laws,  in 
that  deductions  from  salaries  for  pen- 
sion fund  are  made  only  with  consent 
of  teachers  employed  at  the  passage 
of  the  act  and  are  compulsory  -as  to 
others.  Trumper  v.  School  District  No. 
55,  of  Musselshell  County  (Mont)  173 
P.  946. 

Legislature,  without  violating  Four- 
teenth Amendment,  could  enact  Educa- 
tion Law  N.  Y.  f  331,  known  as  Town 
School  Law,  reorganizing  and  con- 
solidating rural  school  system  in  towns, 
excepting  towns  of  Nassau  county. 
Brown  v.  Bunselmeyer  (Sup.)  167  N. 
Y.  S.  993,  101  Misc.  Rep.  625. 

Where  a  teacher  was  not  dismissed 
because  she  was  a  Quakeress,  but  be- 
cause of  her  views  and  belief  based 
upon  her  religion,  her  contention  that 
her  dismissal  violated  the  federal  and 
state  Constitutions,  by  discrimination 
against  her  on  account  of  her  religion, 
could  not  be  sustained.  McDowell  v. 
Board  of  Education  of  City  of  New 
York  (Sup.)  172  N.  Y.  S.  590. 

(B)  Eminent  domain 

574.  Exercise  of  power  of  oniinoHt 
domainal  n  generals-Public  Utilities 
Act  Cal.  §  47,  providing  for  condemna- 
tion of  property  by  public  corporations, 
wherein  value  is  to  be  fixed  by  Railroad 
Commission  and  right  to  condemn  to  be 
determined  by  superior  court,  is  not 
violative  of  clause  of  federal  Consti- 
tution, prohibiting  state  from  denying 
equal  protection  of  laws.  Marin  Mu- 
nicipal Water  Dist.  v.  Marin  Water  & 
Power  Co.  (Cal.)  173  P.  469. 

While  Fourteenth  Amendment  does 
not  regulate  con>pensation  to  be  paid, 
it  prohibits  city  in  condemnation  pro- 
ceedings from  denying  party  equal  pro- 
tection of  laws.  City  of  Los  Angeles 
V.  Allen,  163  P.  697,  32  Cal.  App.  553. 

Legislature  may  grant  power  of  emi- 
nent domain  to  one  public  service  cor- 
poration such  as  a  power  company 
without  granting  power  to  other  cor- 
porations of  same  class.  Carolina  Ten- 
nessee Power  Co.  v.  Hiawassee  River 
Power  Co.,  96  S.  E.  99,  175  N.  C. 
668. 

Acts  Tenn.  1907,  c.  254,  authorizing 
any  railroad  company,  now  or  hereaft- 
er owning  or  operating  a  railroad,  to 
condemn  for  reservoir  purposes,  etc., 
does  not  violate  Const.  U.  S.  Amend. 
14,  S  1,  prohibiting  class  legislation, 
although  it  does  not  confer  the  same 
right  upon  new  railroad  companies  not 
yet  owning  or  operating  a  railroad. 
Lea  V.  Louisville  &  N.  R.  Co.,  188  S. 
W.  215,  135  Tenn.  560. 

575.  —  Procedure.— Equal  protec- 
tion of  the  laws  is  not  denied  owners 
of  property  assessed  in  curative  pro- 
ceedings without  opportunity  to  be 
heard  as  to  amount  of  awards  to  the 
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owners  of  property  condemned.  St. 
Louis  &  Kansas  City  Land  Co.  ▼.  Kan- 
sas City,  36  S.  Ct.  647,  241  U.  S.  419. 
60  L.  Ed.  1072,  affirming  judgment 
Kansas  City  t.  St.  Louis  &  Kansas 
City  Land  Co.,  169  S.  W.  62,  260  Mo. 
395. 

Procedure  authorized  by  Public  Util- 
ities Act  Cal.  f  47,  for  condemnation 
of  property  of  public  utilities  in  cer- 
tain cases,  does  not  deprive  such  a 
utility  of  equal  protection  of  laws  be- 
cause it  differs  in  nonessential  mat- 
ters from  mode  of  condemning  property 
under  general  law.  Marin  Municipal 
Water  Dist.  v.  Marin  Water  &,  Power 
Co.  (Cal.)  173  P.  469. 

The  provision  of  Rochester  City 
Charter,  §§  436-465,  inclusive,  that  if 
the  common  council  disapproved  the 
report  of  the  commissioners,  appoint- 
ed to  appraise  land  condemned  as  nec- 
essary for  city  use,  the  city  may  ap- 
peal, and  withholding  the  right  of  ap- 
peal from  the  landowners,  is  unconsti- 
tutional because  denying  landowners 
the  equal  protection  of  the  laws.  In  re 
City  of  Rochester,  121  N.  B.  102,  224 
N.  Y.  386,  reversing  (Sup.)  165  N.  Y. 
S.  1026,  100  Misc.  Rep.  421. 

Rochester  City  Charter,  §S  88,  89, 
260,  266,  26^,  436-438,  relating  to  con- 
demnation of  lands  outside  of  city,  vi- 
olates Const.  U.  S.  Amend.  14,  in  not 
furnishing  the  landowners  a  proper 
and  equal  hearing,  in  that  section  438 
requires  that  ''at  least  one"  appraiser 
be  a  resident  of  the  city,  although  sec- 
tions 444  and  446,  as  amended  by  Laws 
1911,  c.  384,  permit  an  appeal.  In  re 
City  of  Rochester  (Sup.)  171  N.  Y.  S. 
12,  184  App.  Div.  369,  reversing  order 
(Sup.)  165  N.  Y.  S.  1026,  100  Misc. 
Rep.  421. 

(O)  TacBOtion 

576.  Property  in  general^-^Const.  U. 

S.  Amend.  14,  prohibiting  denial  of 
equal  protection  of  the  laws,  does  not 
require  states  to  tax  all  property 
alike,  and  provided  the  classification  is 
not  arbitrary  and  rests  upon  real  dif- 
ferences, state  may  classify  the  sub- 
jects selected  for  taxation.  Northwest- 
ern Mut.  Life  Ins.  Co.  v.  State  of  Wis- 
consin, 38  S.  Ct.  444,  247  U.  S.  132, 
62  L.  Ed.  1025,  affirming  judgments 
Same  v.  State,  155  N.  W.  609,  158  N. 
W.  328,  163  Wis.  484;  Union  Sulphur 
Co.  V.  Reed  (D.  C.)  249  F.  172. 

St  Mass.  1909,  c.  490,  p.  1,  i  12, 
providing  that  certain  state  flats,  when 
used  for  business  purposes,  shall  be 
taxed,  does  not  contravene  the  equal 
protection  of  the  laws  clause  of  Const. 
U.  S.  Amend.  14.  Boston  Fish  Mar- 
ket Corp.  V.  City  of  Boston,  112  N. 
£.  616.  224  Mass.  31. 

St.  WiR.  1915,  §§  1317ml-1317ml6, 
taxing  cities  for  county  highway  im- 
provements, although  no  city  streets 
arc  improved,  hold  not  invalid  as  deny- 
ing cities  the  equal  protection  of  the 
laws.  Rinder  v.  City  of  Madison,  158 
N.  W.  302,  163  Wis.  525. 
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579.  Mortgages  and  ioajis^— Registra- 
tion tax  on  privilege  of  recording  in- 
struments imposed  by  Laws  Okl.  1913, 
c.  246,  as  amended  by  Laws  1915,  e. 
105,  is  not  violative  of  guaranty  of 
equal  protection  of  laws.  Tmatees', 
Executors*  &.  Securities  Ins.  Corpora- 
tion V.  Hooton  (Okl.)  157  P.  293. 

580.  Incomes^— Laws  Mo.  1917,  p. 
524,  et  seq.,  taxing  incomes  does  not 
contravene  the  Fourteenth  Amendment. 
Ludlow-Sayld'r  Wire  Co.  ▼.  WoUbrinck 
<Mo.)  205  S.  W.  196. 

582.  CorporatiOH  taxeswln  so  far  ai 
St  Wis.  1911,  §  1220,  discrimiiiates  be- 
tween old  line  commercial  companies 
and  fraternal  beneficiary  assodations, 
there  is  no  denial  of  equal  protection 
of  the  laws  as  to  commercial  compan- 
ies; the  distinction  on  which  classifica- 
tion was  based  being  obvious.  North- 
western Mut  Life  Ins.  Co.  v.  State  of 
Wisconsin,  38  S.  Ct  444,  247  U.  S.  132, 
62  L.  Ed.  1025,  affirming  judgmenU 
Same  v.  State,  155  N.  W.  609,  158  N. 
W.  328,  163  Wis.  484. 

St  Wis.  1911?  fiS  1220,  1221,  pro- 
viding for  taxation  of  insurance  com- 
panies, which  discriminates  between 
domestic  companies  and  foreign  compa- 
nies, is  not  invalid  as  denying  to  do- 
mestic companies  equal  protection  of 
the  laws,  for  the  classification  was  war- 
ranted.    Id. 

State  can  impose  burdens  on  foreign 
corporation  as  condition  of  its  con- 
ducting business  within  the  state,  sub- 
ject to  restriction  that  tax  laws  must 
not  interfere  with  foreign  or  inter- 
state commerce,  or  unjustly  discrimi- 
nate between  different  foreign  corpo- 
rations of  the  same  class.  Pittsburgh 
Life  &  Trust  Co.  v.  Young  (N.  a)  90 
S.  E.  568. 

Pub.  Laws  R.  I.  1912,  c  784,  S  5. 
amending  chapter  769,  %  39,  by  impos- 
ing tax  on  the  intangible  personalty  of  a 
mutual  insurance  or  surety  company 
and  exempting  therefrom  stock  insur- 
ance companies  which  pay  a  tax  upon 
premiums,  does  not  violate  the  equal 
protection  clause  of  0)nst  U.  S. 
Amend.  14.  Manufacturers'  Mut  Fire 
Ins.  Co.  v.  Clarke  (R.  L)  103  A.  98L 

'  583.  —  Capital     atock^— St    Mass. 

1914,  c.  724,  imposing  on  foreign  cor- 
porations subject  to  tax  imposed  by  St 
Mass.  1909,  c.  490,  pt  3,  fi  56,  addi- 
tional excise  tax  of  one -hundredth  of 
1  per  cent  of  value  of  stock  over 
$10,000,000,  held  not  to  deny  equal  pro- 
tection of  laws  to  paper  company  man- 
ufacturing part  of  product  in  Massa- 
chusetts, etc.  .  International  Paper  Co. 
T.  Commonwealth,  117  N.  E.  246,  228 
Mass.  101,  judgment  reversed  Same  v. 
Commonwealth  of  Massachusetts,  38 
S.  Ct  292,  246  U.  S.  135,  62  L.  Ed.  624, 
Ann.  Cas.  1918C,  617. 

584.  — -  Franchise  taxeswThe  state 
of  Alabama,  in  imposing  the  annual 
franchise  tax   exacted   from   domestic 
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corporations  upon  ft  consolidated  rail- 
way  corporation  existing  by  virtue  of 
the  consolidation  under  concurrent  acts 
of  the  states  of  Tennessee,  Mississippi, 
and  Alabama,  of  three  independent  and 
distinct  railroad  corporations  created 
by,  and  formerly  operating  solely  with- 
in, the  respective  states  named,  and 
in  measuring  such  tax  by  the  entire 
capital  stock  of  the  consolidated  cor- 
poration instead  of  measuring  it  by 
the  amount  of  capital  employed  in  the 
state,  as  is  done  in  the  case  of  foreign 
corporations,  violated  neither  the  due 
process,  commerce,  or  equal  protec- 
tion of  the  laws  clauses  of  the  federal 
Constitution,  where  the  Alabama  con- 
solidation statute  expressly  provided 
that  the  consolidated  corporation  shall 
in  all  respects  be  subject  to  the  laws 
of  the  state  as  a  domestic  corporation. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Stiles, 
37  S.  Ct.  58.  61  L.  Ed.  176. 

585.  — -  Earnings  or  income.— Laws 

Miss.  1912,  c.  113,  imposing  a  percent- 
age tax  on  the  gross  earnings  of  re- 
frigerator cars  of  a  packing  company 
operated  in  the  state,  does  not  con- 
travene Const.  U.  S.  Amend.  14,  S  1, 
all  property  of  the  same  kind  being 
classed  for  taxation  in  the  same  way. 
Cudahy  Packing  Co.  v.  Stovall  (Miss.) 
72  So.  870. 

The  provision  for  taxation  on  premi- 
ums received  from  business  done  in  the 
state  by  a  foreign  insurance  company 
under  Rev.  St.  Mo.  1909,  §  7099,  is  not 
in  violation  of  equal  protection  clause 
of  Const.  U.  S.  Amend.  14,  §  1.  Mas- 
sachusetts Bonding  &  Ins.  Co.  y.  Chorn 
(Mo.)  201  S.  W.  1122. 

586.  Inheritanoe  and  transfer  taxos. 

—Inheritance  tax  law  does  not  deny 
the  equal  protection  of  the  laws.  Far- 
kas  V.  Smith,  94  S.  E.  1016,  147  Ga. 
603;  State  ex  rel.  McClintock  v.  Gui- 
notte  (Mo.)  204  S.  W.  806. 

A  fund  placed  in  trust  in  a  foreign 
state,  the  creator  reserving  to  him- 
self an  absolute  power  of  control  and 
receiving  the  income,  may  be  subjected 
to  an  inheritance  tax  in  the  domicile 
state  without  violating  Const.  Amend. 
14.  BuUen  v.  State  of  Wisconsin,  36 
S.  Ct.  473,  240  U.  S.  625,  60  L.  Ed. 
830,  affirming  judgment  In  re  Bullen's 
Estate,  128  N.  W.  109,  143  Wis.  512, 
139  Am.  St.  Rep.  1114. 

Act  N.  J.  April  20,  1909  (P.  L.  p. 
825),  and  Act  April  9,  1914  (P.  L.  p. 
267),  imposing  a  transfer  tax,  do  not 
deny  equal  protection;  the  assessment 
and  exemption  provided  being  based  on 
reasonable  and  general  classifications. 
Howell  V.  Edwards  (Err.  &  App.)  99 
A.  1070,  89  N.  J.  Law,  713,  affirming 
Judgment  (Sup.)  96  A.  186. 

Stock  Transfer  Tax  Law  N.  Y.  S 
271a,  added  by  Laws  1911,  c.  12,  and 
amended  by  Laws  1913,  c.  811,  f  2,  and 
Laws  1916,  c.  552,  prohibiting  sale  of 
transfer  tax  stamps  without  comptrol- 


ler's consent,  held  not  to  deny  the  equal 
protection  of  the  laws.  People  v.  Jack- 
son (Sp.  Sess.)  168  N.  Y.  S.  355,  35 
N.  Y.  Cr.  R.  17,  judgment  affirmed  161 
N.  Y.  S.  U39,  175  App.  Div.  929. 

T^x  Law  N.  Y.  fi  221b,  levying  ad- 
ditional tax  on  transfer  of  investments 
in  certain  cases,  and  penalizing  certain 
transfers,  held  violative  of  constitution- 
al guaranty  of  equal  protection  of  laws. 
In  re  Watson's  Estate  (Sup.)  174  N.  Y. 
S.  19. 

Statute  discriminating  in  the  patter 
of  the  amount  of  an  inheritance  tax 
between  a  citizen  and  resident  of  Nor- 
way and  a  citizen  of  Norway  residing 
in  California  or  any  other  state  is  not 
void  as  class  legislation.  Moody  v.  Ha- 
gen,  162  N.  W.  704.  36  N.  D.  471. 

Comp.  Laws  N.  D.  1913,  §  8977,  pro- 
viding a  larger  inheritance  tax  on 
property  devised  to  a  nephew  than  that 
devised  to  or  inherited  by  a  cousin* 
uncle,  or  aunt,  does  not  deny  the  equal 
protection  of  the  laws.  Strauss  v. 
State.  162  N.  W.  908.  36  N.  D.  594. 

587.  School  taxes.— Laws  111.  1917, 
pp.  741-743,  amending  Laws  lU.  1909, 
pp.  368,  369,  §§  93,  94,  96,  relating 
to  non-high  school  districts  and  impos- 
ing taxes  therefor,  held  not  to  deny  a 
taxpayer  in  a  non-high  school  district 
equal  protection  of  the  laws.  People  v. 
Chicago  &  N.  W.  Ry.  Co.  (lU.)  121  N. 
E.  731;  Same  v.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.,  Id.  737;  Same  v.  Wa- 
bash Ry.  Co.,  Id. 

'589.  Exceptions    and    exemptions.— 

Revenue  Act  Colo.  190i2,  §  64,  taxing 
domestic  corporations  2  cents  per  $1,- 
000  of  capital,  when  applied  to  tax 
a  domestic  railroad  corporation,  is  not 
unconstitutional  as  a  denial  of  the 
equal  protection  of  the  law,  because 
foreign  railroad  corporations  do  not 
pay  this  or  a  similar  tax.  Colorado  & 
S.  Ry.  Co.  V.  People  (Colo.)  156  P. 
1095. 

590.  Assessment    and    collection    In 

general.— Intentional  systematic  under- 
valuation by  state  officials  of  other  tax- 
able property  in  same  class  contravenes 
constitutional  right  of  one  assessed 
upon  full  value  of  his  property.  Where 
Michigan  state  board  of  tax  assessors 
raised  plaintiff's  assessment,  and  on 
account  of  lack  of  time  and  information 
declined  to  order  general  survey  of 
other  property,  though  plaintiff  assert- 
ed it  was  greatly  undervalued,  held 
that,  as  board  corrected  such  inequali- 
ties the  following  year,  plaintiff  cannot 
be  deemed  to  have  been  denied  equal 
protection  of  laws.  Sunday  Lake  Iron 
Co.  V.  Wakefield  Tp.,  38  S.  Ct  495, 
247  U.  S.  350,  62  L.  Ed.  1154,  affirm- 
ing judgment  153  N.  W.  14,  186  Mich. 
626.  See,  also,  People's  Gaslight  & 
Coke  Co.  V.  Stuckart  (111.)  121  N.  E. 
629. 

The  intentional  assessment  or  taxa- 
tion  of   one   class   of   property   at   a 
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higher  rate  than  another,  when  the 
state  Constitution  requires  uniforut- 
ity  of  taxation,  is  a  violation  of  the 
constitutional  provision  against  denial 
of  the  equal  protection  of  the  laws. 
Louisville  &  N.  R.  Co.  v.  Bosworth 
(D.  O.)  230  F.  191. 

An  assessment  of  the  franchise  of  a 
railroad  company  by  the  board  of  val- 
uation and  assessment  of  Kentucky 
held  discriminative,  and  to  deny  it  the 
equal  protection  of  the  laws.    Id. 

Gourd's  refusal  to  give  relief  against 
an  increase  in  assessment  of  bank 
stock  as  result  of  flat  increase  in  valu- 
ation within  a  county  ordered  by  State 
Tax  Commission  approved  by  State 
Board  of  Equalization  on  all  property 
in  county  originally  assessed  by  as- 
sessor and  imposed  in  strict  conforn^ 
ity  with  Acts  Colo.  1911,  p.  623,  §  31, 
where  assessment  of  property  in  coun- 
ty originally  made  by  State  Tax  Com- 
mission was  not  increased  and  assess- 
ment of  property  in  other  counties  not 
increased  at  same  rate,  did  not  deny 
bank  stockholders  equal  protection  of 
laws.  First  Nat.  Bank  v.  Patterson 
(Colo.)  176  P.  498. 

Where  railroad  leases  its  system, 
and  lessee  returns  for  taxation  on 
whole  fee  of  part  of  road  having  no 
charter  exemption,  omitting  leasehold 
interest  of  part  of  railroad  within  ex- 
emption, collection  of  tax  on  omitted 
leasehold  interest  will  not  be  enjoined 
because  it  denies  lessee  the  equal  pro- 
tection of  the  laws.  Wright  v.  Cen- 
tral of  Georgia  Ry.  Co.,  91  S.  E.  471, 
146  Ga.  406. 

Laws  Kan.  1899,  c.  248,  as  amend- 
ed by  Laws  Kan.  1901,  c.  364,  relating 
to  assessuKnt  of  property  brought  in- 
to state  after  March  1st  and  before 
September  1st,  does  not  deny  nonresi- 
dent equal  protection  of  law.  Mosby 
V.  Board  of  Com'rs  of  Greenwood 
County,  158  P.  657,  98  Kan.  594. 

Assessing  distillery  property  at  fair 
cash  value  when  other  property  in 
county  was  assessed  not  to  exceed  60 
per  cent,  of  such  value  denies  equal 
protection  of  laws.  Eminence  Distil- 
lery Co.  V.  Henry  County  Board  of 
Sup'rs,  200  S.  W.  347,  178  Ky.  811. 

Assessment  of  stock  and  other  prop- 
erty exclusive  of  real  estate  of  de- 
fendant bank  at  full  value,  held  not  a 
violation  of  the  Fourteenth  Amend- 
ment, guarantying  equal  protection  of 
laws.  Magnolia  Bank  v.  Board  of 
Supers  of  Pike  County,  72  So.  697,  111 
Miss.  857. 

On  application  for  deduction  of  as- 
sessment for  omitted  taxes,  evidence 
that  the  property  was  assessed  in  the 
same  proportion  as  the  property  of 
other  citizens  was  properly  excluded, 
there  being  do  denial  of  equal  protec- 
tion of  laws,  since  it  is  only  a  system- 
atic intentional  discrimination  which 
invalidates  the  levy.  Union  Tanning 
Co.  V.  Commonwealth  (Va.)  96  S.  E. 
78a 
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593.  Laws   and   ordinances   in    gen- 

eral^^Provisions  of  city  ordinance  for 
licensing  certain  businesses,  imposing 
fee  of  $60  a  year  on  every  person 
selling  certain  articles,  but  excepting 
persons  having  regularly  licensed  plac- 
es of  business  in  city,  were  void.  Ex 
parte  Hart  (Cal.  App.)  172  P.  610. 

Laws  Miss.  1910,  c.  148,  providing 
for  tax  of  $1  on  each  male  dog  and  |3 
on  each  female  dog  over  six  months 
old,  does  not  violate  Const.  U.  S. 
amend.  14,  as  discriminating  between 
male  and  female  dogs.  State  ▼.  Wid- 
man  (Miss.)  72  So.  782. 

594.  Corporations  and  porsons  do- 
ing  business   in   state   In   generai.^A 

state  does  not  surrender  or  abridge  its 
power  to  revise  its  taxing  system  or  tax 
rates  by  merely  licensing  foreign  cor- 
poration to  engage  in  local  business  and 
acquire  property  within  its  limits.  St 
Mass.  1909,  c.  490,  pt  3,  fi  56,  impos- 
ing increased  excise  taxes  on  foreign 
corporations,  but  not  upon  domestic 
corporations,  does  not  deny  equal  pro- 
tection of  laws  to  foreign  corporation 
which  had  previously  acquired  land  for 
automobile  purposes;  there  being  no 
proof  that  such  land  was  not  salable 
at  reasonable  price.  Cheney  Bros.  Co. 
V.  Commonwealth  of  Massachusetts^  38 
S.  Ct.  295,  246  U.  S.  147,  62  L.  Ed. 
632,  aflBlrming  judgment  in  part  and  re- 
versing judgment  in  part  Marconi  Wire- 
less Telegraph  Co.  of  America  v.  Com- 
monwealth, 106  N.  E.  310,  218  Mass. 
558. 

A  state  statute,  imposing  a  special 
excise  tax  on  corporations  for  the  priv- 
ilege of  doing  business  in  the  state,  is 
not  unconstitutional,  as  depriving  the 
corporations  affected  of  the  equal  pro- 
tection of  the  laws.  Baldwin  Tool 
Works  V.  Blue  (D.  C.)  240  F.  202. 

RaUway  and  power  company,  granted 
franchise  by  city  of  Portland,  was  not 
denied  equal  protection  of  the  laws,  be- 
cause it  had  made  contracts  to  fumidi 
electricity  at  prescribed  rates,  and  pur- 
ported revenue  or  license  tax  would 
diminish  its  profits  thereon.  City  of 
Portland  v.  Portland  By.,  Light  & 
Power  Co.,  156  P.  1058,  80  Or.  271. 

596.  Trade,  business,  or  oocopation 
in  general^Pub.  Acts  Mich.  1913,  No. 
301,  providing  for  licensing  of  private 
employment  agencies  and  prescribing 
reasonable  regulations,  held  a  proper 
exercise  of  the  police  power.  Braxee 
V.  People  of  State  of  Michigan,  36  S. 
Ct.  561,  241  U.  S.  340.  60  L.  Ed.  1034, 
affirming  judgment  People  v.  Brazee, 
149  N.  W.  1053,  183  Mich.  259. 

The  equal  protection  of  the  laws  is 
not  denied  by  Gen.  Code  Ohio,  §i  6373 
—1  to  6373—24^  forbidding  dealings  in 
corporate  securities  without  a  license 
because  of  unjust  discrimination  as  to 
sales  and  persons  making  the  same. 
Hall  V.  Geiger-Jones  Co.,  37  S,  Ct  217, 
242  U.  S.  639,  61  L.  Ed.  480,  Ann. 
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Cas.  1917C,  643,  reversing  decree  Gei- 
ger-Jones  Co.  ▼.  Turner  (D.  C.)  230  F. 
233. 

Tax  Law  \a.  i  45,  as  amended  by 
Acts  Va.  1915  (Ex.  Sess.)  c.  148,  im- 
posing license  taxes  on  merchants,  and 
exempting  only  those  manufacturers, 
selling  at  place  of  manufacture  goods 
produced  by  them,  is  not  in  Tiolation  of 
equal  protection  clause  of  Fourteenth 
Amendment;  classification  being  war- 
ranted. Armour  &  Go.  ▼.  Ck>mmon- 
wealth  of  Virginia,  38  S.  Ct.  267,  246 
U.  S.  1,  62  L.  Ed.  547,  affirming  decree 
Commonwealth  v.  Armour  &  Ca,  87  S. 
E.  610,  118  Va.  242. 

Laws  Kan.  1915,  c.  871,  forbidding 
sale  of  farm  produce  on  commission 
without  annual  license  from  state  board 
of  agriculture,  on  proper  showing  of 
character,  responsibility,  etc.,  does  not 
deny  equal  protection  of  laws.  Payne 
y.  State  of  Kansas  ex  reL  Brewster,  39 
S.  Ct.  32,  63  L.  Ed.  — . 

License  ordinance  of  town  whicb  dis- 
criminates between  dyeing  and  clean- 
ing businesses  situated  within  and  with- 
out town,  discrimination  being  bas^ 
solely  on  location  of  businesses,  is  void 
as  attempt  to  enforce  discrimination  not 
based  upon  difference  in  nature  of  busi- 
nesses transacted,  etc.  Ex  parte  Riley 
(CaL  App.)  177  P.  854. 

Pub.  Acts  Conn.  1915,  c.  314,  requir- 
ing a  license  and  a  license  fee  for  the 
display  upon  real  estate  of  an  adver- 
tisement containing  more  than  four 
square  feet  of  surface,  held  unconsti- 
tutional as  authorizing  the  taking  of 
property  in  denial  of  equal  rights. 
State  v.  Murphy,  98  A.  343,  90  Conn. 
662. 

Ordinance  imposing  license  tax  oi 
$300  on  gatherers  of  plumbing,  gas  fix- 
tures, and  other  metals  as  junk,  being 
within  the  police  power,  such  ciaissifica- 
tion  distinguishing  from  gatherers  of 
bottles,  rags,  etc.,  or  junk  dealers,  does 
not  prima  facie  ofltend  equal  protection 
clause  of  Constitution.  Melnick  v.  City 
of  Atlanta,  94  S.  E.  1015,  147  Ga.  525. 

Dealing  in  junk  at  a  shop  differs  from 
gathering  junk,  and  affords  reasonable 
basis  for  classification  as  to  license 
taxes,  and,  where  licensed  junk  gatherer 
was  not  denied  license  as  junk  dealer, 
ordinance  did  not  deprive  him  of  equal 
protection  of  laws  within  state  and  fed- 
eral Constitutions.    Id. 

Junk  ordinance  of  city  of  Atlanta,  re- 
quiring license,  payment  of  occupation 
tax,  and  bond  to  pay  damages  on  ac- 
count of  dishonest  or  fraudulent  con- 
duct of  business,  etc.,  does  not  deprive 
dealers  of  equal  protection  of  laws. 
Shurman  v.  City  of  Atlanta  (Ga.)  95 
S.  E.  698. 

Interpretation  of  Hurd*s  Rev.  St.  111. 
1915-16,  c.  10a,  §  5,  permitting  con- 
tracts by  one  without  license  for  serv- 
ices of  licensed  architect,  does  not  make 
the  act  discriminatory.  People  v.  Rod- 
gers  Co.,  115  N.  B.  146,  277  111.  151. 

Laws  Kan.   1915,  c  371,    requiring 


that  commission  merchants  procure  li- 
cense and  give  bond,  held  not  unconsti- 
tutional as  discriminatory  or  class  leg- 
islation. State  V.  Mohler,  158  P.  408, 
98  Kan.  465. 

Act  La.  No.  296  of  1914,  authoriz- 
ing police  juries  to  levy  annual  license 
tax  on  those  engaged  in  mining,  is  not 
unconstitutional,  as  an  arbitrary  classi- 
fication, because  the  Legislature  might, 
under  Const  art.  229,  have  also  au- 
thorized levy  of  a  tax  on  those  engaged 
in  severing  timber.  Standard  Oil  Co. 
of  Louisiana  v.  Police  Jury  of  Red  River 
Parish,  72  So.  802,  140  La.  42. 

That  one  pubUc  service  corporation 
furnishes  heat,  light,  and  power  by  elec- 
tric current  and  another  by  gas  con- 
veyed by  underground  mains  does  not 
justify  levy  of  occupation  tax  on  one 
and  not  on  the  other.  City  of  Lincoln 
V.  Lincoln  Gas  &  Electric  Light  Co* 
(Neb.)  158  N.  W.  962. 

Acts  Tenn.  1909,  c.  479,  {  4,  impos- 
ing privilege  tax  on  business  of  con- 
structing bridges,  waterworks,  railroads, 
etc.,  held  not  violative  of  Fourteenth 
Amendment,  as  discriminating  against 
foreign  citizens.  Wulght  v.  Jackson 
Const.  Co.  (Tenn.)  196  S.  W.  488. 

Under  Norfolk  City  Charter  and  State 
Tax  Bill  (Code  Va.  1904,  p.  2238)  | 
90,  held,  that  dty  has  no  power  to  re- 
quire license  for  doing  several  kinds  of 
work  in  building  where  the  state  re- 
quires but  one  license;  such  license 
violating  spirit,  if  not  letter,  of  Const. 
U.  S.  Amend.  14.  City  of  Norfolk  v. 
Griffin  Bros.  (Va.)  91  S.  E.  640. 

601.  ln8urance.^Revi8al  N.  C.  1905, 
f  4715,  levying  on  all  insurance  com- 
panies a  license  tax  of  2^  per  cent, 
of  gross  receipts  in  the  state,  includ- 
ing premiums  paid  by  policy  holders  by 
mail  directly  to  a  foreign  insurance 
company  at  its  home  office  in  another 
state,  is  not  violative  of  Fourteenth 
Amendment  to  federal  Constitution. 
Pittsburgh  Life  &  Trust  Co.  v.  Young 
(N.  C.)  90  S.  E.  568. 

602.  Bankers    and   maney  lendersw 

The  requirement  by  Laws  Colo.  1913, 
p.  400,  of  license  for  persons  engag- 
ing in  the  business  of  loaning  money 
on  security  at  a  higher  rate  than  12 
per  cent,  is  a  valid  exercise  of  the 
police  power.  Cavanaugh  v.  People 
(Colo.)  157  P.  20a 

The  Ohio  Chattel  Loan  Law,  as  to 
classifications  and  exemptions  thereby 
made  as  to  those  required  to  obtain 
licenses  from  the  superintendent  of 
banks,  held  not  invalid  as  denying  the 
equal  protection  of  the  laws.  Wessell 
v,  Timberiake   (Ohio)  116  N.  E.  43. 

603.  Elevators  and  warehouses.— 
Laws  Wis.  1915,  c.  209,  providing  for 
an  occupational  tax  upon  operators  of 
grain  elevators  and  warehouses  and  ex- 
empting property  so  taxed  from  mu- 
nicipal or  dtate  taxation,  held  not  un- 
constitutional as  denying  owner  of  non- 
exempt  grain  equal  protection  of  laws, 
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but  is  authorized  by  second  provision 
of  Const,  art.  S,  S  !•  State  t.  Bodden 
(Wis,)  160  N.  W.  1077. 

607.  Plumbers^— Act  Ky.  March  27, 
1014  (Ky.  St.  1015,  {  3037f),  regu- 
lating the  business  of  plumbing,  held 
not  invalid  as  a  denial  of  the  equal 
protection  of  the  laws  because  not  re- 
quiring master  plumbers  not  doing  the 
work  themselves  to  undergo  an  exam- 
ination and  obtain  a  certificate.  City 
of  Louisville  v.  Coulter,  107  S.  W.  810, 
177  Ky.  242. 

609.  Barbers.^Law8  111.  1000,  p.  08, 
regulating  the  business  of  barbers  and 
requiring  certain  study  and  practice 
and  the  payment  of  certain  registration 
fees,  but  not  requiring  those  following 
such  business  at  passage  of  act  to  be 
examined,  held  not  objectionable  as 
class  legislation.  People  v.  Logan,  110 
N.  E.  013.  281  HI.  83. 

61 1«  Hunters    and    fishermen wBev. 

St.  Me.  c.  45,  §  80,  requiring  a  license 
for  transportation  of  lobsters  to  an- 
other state,  but  excepting  common  car- 
riers, deals  with  a  class,  and  does  not 
discriminate  against  individuals  of  that 
class,  but  affects  all  alike,  and  la  valid. 
State  V.  Dodge  (Me.)   104  A.  5. 

617.  Vehidesw— Absence  from  New 
Jersey  automobile  law  of  provision  for 
temporary  use  of  highways  by  nonresi- 
dents in  return  for  similar  privileges 
granted  to  residents  of  New  Jersey 
does  not  involve  unconstitutional  dis- 
crimination against  nonresidents;  the 
prescribed  fees  being  reasonable,  and 
resident  owners  being  subjected  to  full 
charge  for  use  of  highways  for  any 
period  however  brief.  That  the  fees 
collected  exceed  expense  of  regulation 
and  inspection,  which  excess  is  to  be 
applied  to  maintenance  of  improved 
highways,  does  not  render  the  act  in- 
valid as  to  nonresidents  under  Const. 
U.  S.  Amend.  14.  Kane  v.  State  of 
New  Jersey,  37  S.  Ct.  30,  242  U.  S. 
160,  61  L.  Ed.  222,  affirming  judgment 
Same  v.  Titus,  80  A.  453,  81  N.  J. 
Law,  504,  L.  R.  A.  1017B,  553,  Ann. 
Cas.  1012D,  237. 

Loc.  Acts  Ala.  1015,  p.  86,  if  2,  im- 
posing a  vehicle  license  tax,  is  not  in- 
valid as  class  legislation,  since  it  ap- 
plies to  all  vehicles  alike;  the  classifi- 
cation being  reasonable  and  proper. 
Hudgens  v.  State  (Ala.  App.)  72  So. 
605. 

Where  a  vehicle  license  tax  was 
imposed  on  all  vehicles  which  plied  the 
streets  of  a  city,  and  no  discrimination 
was  made  against  the  citizens  of  any 
other  state,  the  tax  is  valid.  City  of 
Newport  v.  French  Bros.  Bauer  Co., 
183  S.  W.  532,  160  Ky.  174. 

An  ordinance  prescribing  a  license 
fee  of  $15  for  single  rolling  chairs  and 
$20  per  double  chair,  and  $100  for 
each  renting  stand  for  such  chairs,  held 
not  unreasonable.  Eveler  v.  Atlantic 
City  (Err.  &  App.)  06  A.  1101,  88 
N.  J.  Law,  710;    Marcus  v.  Same,  06 
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A.  1102,  88  N.  J.  Law,  727;  SeideU  v. 
Same,  06  A.  1102,  88  N.  J.  Law,  720, 
732»  733,  737.  Affirming  judgment 
Shm  Rolling  Chair  Co.  v.  Atlantic  City 
(Sup.)  04  A.  314,  87  N.  J.  Law,  380. 
Ordinance  of  city  of  Asbury  Park 
following  Act  N.  J.  March  17,  1016 
(P.  L.  p.  283),  and  requiring  operators 
of  jitney  busses  to  file  bond  as  security 
for  liability  for  personal  injury  and  to 
pay  5  per  cent,  tax  on  monthly  gross 
receipts  for  use  of  dty,  held  not  a  de- 
nial of  the  equal  protection  of  the 
laws.  West  v.  City  of  Asbury  Park 
(N.  J.  Sup.)  00  A.  100. 

618.  Emigrant  agents^^The  tax  im- 
posed by  Pub.  Acts  Tenn.  1017,  c  70, 
on  the  business  of  emigrant  agents, 
does  ndt  deny  equal  protection  of  the 
laws,  because  the^  business  of  hiring 
laborers  within  the*  state  is  not  subject 
to  a  like  tax.  McMillan  v.  City  of 
KnoxviUe,  202  S.  W.  65,  130  Tenn. 
310.  • 

619.  Aootioneers^— An  ordinance  tax- 
ing persons  auctioning  new  goods  $50 
a  day  held  invalid  as  prohibitive.  City 
of  Colorado  Springs  v.  Siman  (Colo.) 
157  P.  104. 

Rev.  St.  La.  1870,  $  145,  as  amended 
by  Act  No.  53  of  1882  and  Act  No.  46 
of  1004,  imposing  charge  on  auction 
sales  for  benefit  of  Charity  Hospital 
in  New  Orleans,  does  not  make  ar- 
bitrary classification  or  discrimination. 
Board  of  Administrators  of  Charity 
Hospital  V.  Richhart  (La.)  71  So.  735. 

Acts  Md.  1014,  c.  633,  requiring  an 
auctioneer's  license  for  nonresidents  of 
Carroll  county,  held  invalid  as  being  an 
attempt  to  secure  monopoly  for  resi- 
dents of  county,  not  based  on  a  uniform 
classification.  State  v,  Mercer,  103  A. 
570,  132  Md.  263. 

622.  Physicians     and     surgeoas     In 

generals-Exemption  in  favor  of  per- 
sons treating  sick  by  prayer  from  ap- 
plication of  Laws  Cal.  1013,  c.  354,  as 
amended  by  Laws  1015,  c.  105,  re- 
lating to  practice  of  physicians,  does 
not  render  the  statute  invalid  as  de- 
nying equal  protection  of  law,  to  one 
who  does  not  employ  prayer,  but  uses 
faith  and  mental  suggestion.  Crane  v. 
Johnson,  37  S.  Ct.  176.  242  U.  S.  330. 
61  L.  Ed.  348,  Ann.  Cas.  1017B,  706, 
affirming  decree  (D.  C.)  233  F.  334. 

The  exemption  of  duly  licensed  phy- 
sicians and  surgeons  made  by  Laws 
CaL  1013,  c.  508,  confining  to  register- 
ed optometrists  the  right  to  employ 
means  other  than  use  of  drugs  in  treat- 
ment of  the  human  vision,  does  not 
deny  equal  protection  of  the  laws  to 
a  regularly  graduated  opthalmologist, 
who  employs  drugless  means  therefor. 
McNaughton  v.  Johnson,  37  S.  Ct.  178, 
242  U.  S.  344,  61  L,  Ed.  352,  Ann.  Cas. 
1017B,  801,  affirming  decree  Crane  v. 
Same  (D.  C.)  233  F.  334. 

St  Cal.  1013,  pp.  734,  736,  B  17, 
22,  requiring  persons  treating  or  diag- 
nosing   diseases    to    be    licensed,   bat 
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omitting  persons  treating  by  prayer, 
is  not  discriminatory.  People  t.  Jor- 
dan (Gal.)  156  P.  451. 

Laws  m.  1915,  p.  695,  requiring  a  li- 
cense to  practice  optometry,  but  ex- 
empting duly  licensed  pbysicians,  sell- 
ers of  spectacles  on  prescription  and 
making  distinctions  between  tbe  li- 
cense requirements  of  persons  thereto- 
fore acting  as  optometrists  without  ex- 
amination or  showing  of  qualification, 
is  void  as  discriminatory.  People  y. 
Griffitii,  117  N.  B.  195,  280  lU.  18. 

Rev.  Code  Mont.  §  1596,  making  it 
unlawful  to  practice  osteopathy  with- 
out license  from  board  of  examiners, 
does  not  make  arbitrary  classification 
denying  right  of  citizens  to  engage  in 
lawful  occupation,  and  so  constitute 
an  abuse  of  the  police  power.  State  y. 
Hopkins  (Mont)  166  P.  304. 

General  Laws  R.  I.  1909,  c.  193,  fi 
3,  permitting  to  practice  medicine  those 
who,  being  graduates  of  a  medical 
school,  passed  a  satisfactory  exami- 
nation and  those  lawfully  engaged  in 
the  practice  prior  to  a  certain  date, 
does  not  deny  equal  protection  of  the 
laws.  SUte  y.  Heffernan  (R.  L)  100 
A.  55. 

623.  Deiitlst8.^St.  Gal.  1915,  p.  701, 
S  6,  prescribing  who  shaU  be  eligible  to 
take  an  examination  before  the  board 
of  dental  examiners,  is  not  unconstitu- 
tional as  discriminatory.  People  y. 
Keseling  (Gal.  App.)  170  P.  627. 

624.  Undertakers    and    embalmera^— 

The  exception  of  merchants  paying  a 
tax  on  their  coffins  from  the  license 
tax  imposed  by  Laws  Miss.  1916,  c.  90, 
on  dealers  in  coffins '  doing  an  under- 
taking business  is  void  because  deny- 
ing equal  protection  of  the  laws  to 
persons  not  merchants.  Johnston  v. 
Long  Furniture  Co.,  74  So.  283,  113 
Miss.  373. 

630.  Gift  enterpri8es.^Laws  Fla. 
1913,  c.  6421,  S  35,  imposing  an  addi- 
tional license  tax  on  business  of  sell- 
ing goods  accompanied  by  coupons,  etc., 
redeemable  in  premiums,  held  not  to 
deny  the  equal  protection  of  the  laws. 
Rast  V.  Van  Deman  &  Lewis  Go.,  36 
S.  Gt.  370,  240  U.  S.  342,  60  L.  Ed. 
679,  reversing  order  Van  Deman  & 
Lewis  Go.  v.  Rast  (D.  G.)  214  F.  827; 
Pitney  v.  State  of  Washington,  36  S. 
Gt.  385,  240  U.  S.  387,  60  L.  Ed.  703. 

Laws  Wash.  1913,  c.  134,  imposing 
license  tax  upon  merchants  using 
stamps,  etc.,  redeemable  in  cash  or 
merchandise,  held  not  repugnant  to 
equal  protection  clause  of  Gonst. 
Amend.  14,  whether  stamps  are  pre- 
pared or  redeemed  by  the  merchant  or 
by  a  third  party.  Tanner  v.  Littie, 
36  S.  Gt.  379,  240  U.  S.  369,  60  L.  Ed. 
691,  reversing  decree  Little  v.  Tanner 
(D.  G.)  208  F.  605;  Pitney  v.  State  of 
Washington,  36  S.  Gt  385,  240  U.  S. 
387,  60  L.  Ed.  703. 

Act  La.  No.  47  of  1904,  amending 
and  re-enacting  Act  No.  171  of  1898,  | 


15,  relating  to  license  for  dealing  in 
trading  stamps,  is  not  a  deprivation  of 
equal  protection  of  laws.  State  ▼.  Un- 
derwood (La.)  71  So.  513. 

639.  Manufacture  and  sala  of  food 
and  beverages  In  gen eralw— Agricultural 
Law  N.  Y.  {  52,  prohibiting  person  buy- 
ing milk  to  ship  to  city  unless  business 
is  transacted  at  office  in  state  and 
person  is  duly  licensed,  as  provided  by 
section  55,  is  class  legislation,  and  not 
a  valid  exercise  of  police  power.  Peo- 
ple V.  Beakes  Dairy  Go.  (Sup.)  166 
N.  Y.  S.  209,  judgment  affirmed  119 
N.  B.  116,  222  N.  Y.  416. 

Laws  Wis.  1917,  c.  648,  fi  7,  provid- 
ing that  amount  of  license  for  bakers 
be  based  on  baking  surface  operated, 
violates  Gonst  U.  S.  Amend.  14,  fi  1. 
in  that  it  exempts  bakers  subject  to 
license  having  less  than  20  square  feet 
baking  surface  from  paying  any  license 
fee,  thereby  imposing  unequal  burdens. 
Wisconsin  Ass'n  of  Master  Bakers  v. 
Weigle  (Wis.)  168  N.  W.  383. 

640.  Manufacture  and  sale  of  Intoxi- 
cating liquor.— Gity  councils  may,  where 
sale  of  intoxicating  liquors  is  permit- 
ted by  law,  exercise  a  discretion  in  de- 
termining the  places  of  sale,  number 
of  licenses  and  the  licensees;  and,  hav- 
ing done  so,  they  may  refuse  to  issue 
additional  licenses.  Ghristian  Moerlein 
Brewing  Go.  v.  Roser,  183  S.  W.  479, 
169  Ky.  198. 

Mere  fact  that  privilege  tax  was  im- 
posed on  manufacturer  in  the  state 
of  nonintoxicating  alcoholic  beverages 
larger  than  that  imposed  on  whole- 
salers of  such  drinks  made  outside  the 
state  does  not  justify  the  classification 
in  Acts  Tenn.  1917,  c.  70,  and  omission 
to  tax  wholesalers  of  the  domestic 
product.  Diehl  &  Lord  v.  Hailey,  201 
S.  W.  773,  139  Tenn.  466. 

(Et)  Local  improvwnenU 

« 

647.  Streets  and  hlghways.^Law8 
Mo.  1907,  p.  411  (Rev.  St.  1909,  fi 
10520  et  seq.),  is  not  violative  of  Gonst. 
U.  S.  Amend.  14,  §  1,  providing  for 
equal  protection  of  the  law.  State  ex 
rel.  St.  Louis  Gounty  v.  Gordon,  188 
S.  W.  160,  268  Mo.  713. 

648.  Drainage^— Awarding  to  a  coun- 
ty damages  to  bridges  and  highways 
from  carrying  out  a  drainage  system 
under  Drainage  Act  Ind.  March  11, 
1907,  while  casting  on  railroads  cost 
of  bridging  drain  and  rebuilding  a  rail- 
way bridge,  held  not  to  deny  railway 
companies  equal  protection  of  laws. 
Lake  Shore  &  M.  S.  R.  Go.  v.  Glough, 
37  S.  Gt.  144,  242  U.  S.  375,  61  L.  Ed. 
374,  affirming  judgment  104  N.  E.  975, 
182  Ind.  178. 

Ohio  Gonservancy  Act,  §§  6,  38,  au- 
thorizing appeals  by  petitioners  and 
the  directors  of  any  conservancy  dis- 
trict, without  giving  a  similar  right  to 
objecting  landowners,  being  invalid,  the 
act  does  not  deny  equal  protection  of 

(2667) 


Am.,  Art.  14,  §  1 


CONSTITUTION 


(Equal  Proteetiam 


the  laws  to  landowners.  Orr  ▼.  Allen 
(D.  O.)  245  F.  486. 

Drainage  laws  enacted  pursuant  to 
constitutional  amendment  approved 
February  8|  1901,  held  not  to  deny  to 
owner  of  land  in  drainage  district  the 
equal  protection  of  the  law.  Jackson 
T.  Breeland,  88  S.  B.  128,  103  S.  C. 
184. 

649.  Assessments  and  special  taxes, 

—Drainage  Act  Ind.  March  11,  1907 
(Acts  Ind.  1907,  p.  508;  Bums'  Ann. 
St.  Ind.  1914,  S  6140),  is  not  uncon- 
stitutional, as  denying  the  equal  pro- 
tection of  the  law  to  one  not  report- 
ed by  drainage  commissioner  as  bene- 
fited or  damaged,  for  such  a  person  may 
intervene  and  remonstrate  for  dam- 
ages, notwithstanding  section  4  there- 
of (Bums'  Ann.  St.  Ind.  1914,  {  6143). 
VandaUa  B.  Go.  v.  Mizer  (Ind.)  112  N. 
E.  522. 

That  blocks  on  opposite  sides  of 
street  are  of  different  depth,  in  con- 
sequence of  which  unplatted  ground 
on  one  side  is  assessable  to  a  greater 
distance  than  on  the  other,  does  not 
make  the  statute  (Gren.  St  Kan.  1915, 
§§  1705,  1706)  obnoxious  to  the  equal 
protection  of  the  laws  clause  of  Four- 
teenth Amendment.  Watts  v.  C>ity  of 
Winfield,  168  P.  319,  101  Kan.  470. 

Issuance  of  special  tax  bills  for  sew- 
er construction  against  a  cemetery  as 
an  entirety,  notwithstanding  sale  of 
some  lots  for  burial,  held  not  to  deny 
the  cemetery  company  equal  protection 
of  law.  Mullins  v.  Mt.  St.  Mary's 
Cemetery  Ass'n  (Mo.)  187  S.  W.  1169. 

Kansas  City  Charter,  art.  6,  §  3, 
relative  to  assessment  of  benefits  from 
public  improvement,  held  not  to  deny 
the  equal  protection  of  the  laws.  In 
re  Main  Street  (Mo.)  198  S.  W.  821. 

New  York  City  Charter,  {  992,  dis- 
criminating in  assessments  in  street 
opening  proceedings,  between  property 
owners  who  have  ceded  land  to  the  city 
and  those  who  have  not,  does  not  vio- 
late the  equal  protection  clause.  In 
re  Fifty-Fourth  and  Fifty-Fifth  Streets 
in  City  of  New  York  (Sup.)  162  N. 
Y.  S.  754,  98  Misc.  Bep.  156. 

(F)  Reffulation  and  prohibition  of  trade 
or  hu9ine99 

650.  Trade  or  business  In  generals- 
Municipal  ordinances  subjecting  busi- 
ness of  private  detective  to  police  su- 
pervision held  not  to  offend  against 
equal  protection  of  the  law  clause,  but 
valid  exercise  of  police  power.  Lehon 
v.  City  of  Atlanta,  37  S.  Ct  70,  242  U. 
S.  53,  61  L.  Ed.  145,  affirming  judg- 
ment 84  S.  E.  608,  16  Ga.  App.  64. 

Laws  Fla.  1915,  c.  6878,  providing  for 
the  state  inspection  of  naval  stores, 
held  not  to  deny  owners  or  shippers 
the  equal  protection  of  the  laws.  Jack- 
son V.  Cravens  (D.  C.)  235  F.  212, 
appeal  dismissed  (C.  C.  A.)  238  F. 
117. 

An  ordinance  is  not  void  or  necessaii« 
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ly  discriminatory,  because  it  applies 
only  to  moving  picture  theaters,  and 
does  not  apply  to  other  theaters  or 
other  public  places  of  amusement.  City 
of  North  Little  Bock  v.  Bose  (Ark.) 
206  S.  W.  449. 

Act  Okl!  April  1,  1915  (Laws  1915, 
c.  186),  providing  for  the  weighing  of 
cotton  at  cotton  compresses  and  making 
a  violation  a  penalty,  is  invalid  as  de- 
nying equal  protection  of  law  to  own- 
ers, etc.,  of  cotton.  Lockhart  v.  Ander- 
son (Okl.)  162  P.  946. 

Where  a  municipality  is  authorised 
to  license  occupations  and  businesses, 
either  for  regulation  or  revenue,  the 
power  cannot  be  used  unreasonably, 
nor  can  the  tax  be  fixed  so  high  as  to 
be  practically  confiscatory,  or  prohibi- 
tive of  an  ordinary  lawful  business. 
City  of  Portland  v.  Portland  By.,  light 
&  Power  Co.,  156  P.  1068,  80  Or.  271. 

It  is  not  unlawful  to  classify  business 
and  provide  different  rules  for  differ- 
ent classes.  Henderson  v.  McMaster 
(S.  C.)  88  S.  E.  645. 

Laws  S.  D.  1917,  cc.  333  and  334, 
providing  a  system  of  rural  credits, 
does  not  deny  the  equal  protection  of 
laws  within  the  Fourteenth  Amend- 
ment Schaaf  v.  South  Dakota  Bural 
Credit  Board  (S.  D.)  164  N.  W.  964. 

652.  Public  servloe  in  generals— State 
statute  authorizing  a  cit7  to  extend 
its  water  system  into  territory  served 
by  water  company,  but  not  ibto  terri- 
tory of  other  companies,  held  not  un- 
constitutional, as  denying  company 
equal  protection  of  laws.  Norfolk 
County  Water  Co.  v.  City  of  Norfolk, 
246  F.  650,  158  C.  C.  A.  606,  certiorari 
denied  38  S.  Ct.  192,  245  U.  S.  672,  62 
L.  Ed.  540. 

State  may  regulate  public  service 
corporations  by  direct  legislation,  but 
such  legislation  must  apply  alike  to  all 
companies  of  a  class.  Winfield  v.  Pub- 
lic Service  Commission  of  Indiana 
(Ind.)  118  N.  E.  531. 

Burns'  Ann.  St.  Ind.  1914,  |  10062t3, 
prohibiting  licensing  public  utilities  for 
duplication  of  service  in  any  territory, 
unless  certificate  of  public  necessity  la 
acquired,  is  not  repugnant  to  equal 
protection  of  the  laws  clause  of  the 
Fourteenth  Amendment.  Farmers*  & 
Merchants'  Co-op.  Telephone  Co.,  Bos- 
well,  Ind.,  V.  Boswell  Telephone  Co. 
(Ind.)  119  N.  E.  513. 

653.  Foreign  oorperatiens,  compa- 
nies, or  flrmSd^State  statutes,  excluding 
foreign  corporations  from  doing  busi- 
ness within  state,  do  not  deny  equal 
protection  of  laws.  Booth  v.  Scott 
(Mo.)  205  S.  W.  633. 

654.  Sale  of  goods  and  morchandlM 
In  goneral^That  Laws  Mo.  1913,  p. 
354,  as  to  inspection  and  weighing,  is 
limited  to  grain  and  hay,  does  not  make 
it  an  arbitrary  discrimination  against 
dealers  in  those  articles.  Merchants' 
Exchange  of  St.  Louis  v.  State  of  Mis* 
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Bouri  ez  rel.  Barker,  39  S.  Ct.  114,  63 
Jm  Ed.  — . 

Laws  Miss.  1916»  c.  135,  S  3,  prohibit- 
ing county  boards  of  supervisors  from 
letting  contracts  to  furnish  county  with 
blank  books,  stationery,  etc.,  to  per- 
sons who  are  not  bona  fide  residents  of 
state,  actually  engaged  in  printing  busi- 
ness in  state,  held  not  violative  of  guar- 
anty of  equal  protection  of  laws.  State 
V.  Senatobia  Blank  Book  &  Stationery 
Co.,  76  So.  258,  115  Miss.  254. 
,  llie  Tennessee  Pure  Seed  Law,  is  not 
unconstitutional  class  legislation  vio- 
lating the  equal  protection  of  the  Four- 
teenth Amendment  because  of  exemp- 
tion from  its  operation,  by  subsection  5 
of  section  8  thereof,  of  the  farmer 
grower  in  selling  seeds.  State  v.  Mc- 
Kay, 193  S.  W.  99.  137  Tenn.  280. 

655.  Gift  •nterprisMw— Acts  Ga.  1916, 
p.  155,  prohibiting  "popularity  con- 
tests," is  in  conflict  with  the  equal- 
protection  clause,  and  is  void  as  ex- 
cepting a  part  of  a  class  from  its  op- 
eration. Commercial  Security  Co.  v. 
Lee  (Qa.)  97  S.  E.  516. 

Pub.  Acts  Mich.  1911,  No.  244,  for- 
bidding all  save  manufacturers  or  mer- 
chants redeeming  trading  stamps  them- 
selves to  issue  same  held  invalid  as 
class  legislation.  People  v.  Sperry  &. 
Hutchinson  Co.  (Mich.)  164  N.  W.  503. 

Act  Pa.  June  12,  1913  (P.  L.  490), 
prohibiting  offering  of  premiums  by 
liquor  dealers  for  return  of  caps,  etc., 
is  not  unconstitutional  as  class  legisla- 
tion. Commonwealth  v.  Mutual  Union 
Brewing  Co.,  97  A.  206,  252  Pa.  168. 

Laws  Wis.  1917,  c.  480,  creating  sec- 
tion 1747m  of  the  Statutes,  and  pro- 
hibiting use  of  trading  stamps,  except 
those  having  stated  cash  value,  etc., 
does  not  deny  equal  protection  of  laws. 
Sperry  &,  Hutchinson  Co.  v.  Weigle, 
166  N.  W.  54.  166  Wis.  613. 

656.  Regulation  of  outdoor  advertis- 
ing in  general.— Prohibition  of  bill- 
boards over  certain  dimensions  where 
buildings  on  both  sides  of  the  street 
are  used  for  residence  purposes  without 
consent  of  majority  of  owners  does  not 
deny  to  corporation  engaged  in  out- 
door advertising  equal  protection  of  the 
laws.  Thomas  Cusack  Co.  v.  City  of 
Chicago,  37  S.  Ct  190,  242  U.  S.  526, 
61  L.  Ed.  472,  L.  R.  A.  1918A,  136, 
Ann.  Cas.  1917C,  594,  affirming  decree 
108  N.  E.  340,  267  lU.  344,  Ann.  Cas. 
1916C,  488. 

659.  Sunday  laws.— If  an  ordinance, 
regulating  businesses  remaining  open  on 
Sunday  and  prohibiting  others  from  re- 
maining open,  is  a  valid  exercise  of  the 
police  power,  it  is  not  invalid  as  depriv- 
ing persons  of  equal  protection  of  laws 
contrary  to  Const.  U.  S,  Amend.  14. 
Fowler  ordinance,  prohibiting  keeping 
open  certain  businesses  on  Sunday,  held 
not  invalid  as  class  legislation.  Ex 
parte  Sumida  (Cal.)  170  P.  823. 

An  ordinance  enacted  under  the  char- 


ter of  the  city  of  Bogalusa  (Act  La. 
No.  14  of  1914),  requiring  moving  pic- 
ture theaters  to  be  closed  on  Sun- 
days, does  not  contravene  the  guaran- 
ty of  the  equal  protection  of  the  lawa 
City  of  Bogalusa  v.  Blanchard,  74  So. 
588,  141  La.  33. 

Ordinance  of  town  forbidding  drug 
stores  to  sell  any  article  of  merchan- 
dise on  Sunday  not  applying  to  pre- 
scriptions, etc.,  under  penalty  of  $25, 
considered  with  ordinance  forbidding 
restaurants,  etc.,  to^  open  their  doors 
on  Sunday  under  penalty  of  $5,  held 
not  an  unlawful  discrimination  between 
persons  engaged  in  same  business. 
State  V.  Davis,  89  S.  E.  40,  171  N.  C. 
809. 

662.  Sale  of  drugs  and  medlclne».r— 
Legislation  forbidding  the  sale  of  ar- 
ticles to  prevent  conception  and  the 
dissemination  of  information  on  that 
subject  is  not  class  legislation,  because 
many  believe  there  should  be  birth  con- 
trol and  conception  should  be  dis- 
couraged. People  V.  Byrne  (Sup.)  163 
N.  Y.  S.  682,  99  Misc.  Rep,  1. 

667.  Bulk  salos^-Personal  Property 
Law  N.  Y.  f  44,  as  amended  by  Laws 

1914,  c.  507,  §  1,  relating  to  bulk  sales, 
held  violative  of  the  equal  protection 
provision  of  the  Constitution.  Klein  v. 
Maravelas  (Sup.)  159  N.  Y.  8.  554,  94 
Misc.  Rep.  458,  order  affirmed  (Sup.) 
159  N.  Y.  S.  1122,  174  App.  Div.  879. 

The  South  Dakota  Bulk  Sales  Law 
is  not  class  legislation,  but  is  a  proper 
exercise  of  the  police  power  for  the 
prevention  of  fraud.  William  Tacka- 
berry  Co.  v.  German  State  Bank  (S. 
D.)  163  N.  W.  709. 

671.  Option,  sales,  and  dealings  In 
margins  or  f  uture8d--Cr.  Code  HI.  §  132, 
as  amended  by  Laws  1913,  p.  256,  re- 
lating to  gaming  contracts,  is  invalid 
and  unconstitutional  when  considered 
hi  connection  with  section  130,  pro- 
hibiting gambling  in  futures  in  grain, 
as  creating  a  discrimination  between 
persons  in  the  same  business  without 
valid  distinction.  Miller  v.  Sincere,  112 
N.  E.  664,  273  HI.  194. 

672.  Blue  sky  law8.^Pub.  Acts.  Mich. 

1915,  No.  46,  does  not  deny  equal  pro- 
tection of  the  laws  because  exempting 
from  its  operation  securities  listed  In 
any  standard  uMinual  approved  by  the 
state  securities  commission,  and  au- 
thorizing commission  when  necessary 
to  suspend  sale  of  securities.  Merrick 
V.  N.  W.  Halsey  &  Co.,  37  S.  Ct.  227, 
242  XJ.  S.  568,  61  L.  Ed.  498,  revers- 
ing decree  N.  W.  Halsoy  &  Co.  v, 
Merrick  (D.  C.)  228  F.  805. 

The  Ohio  "blue  sky"  law  excepts 
from  its  provisions  corporate  bonds 
where  more  than  50  per  cent,  of  the 
entire  issue  is  included  in  a  sale  to  one 
purchaser,  and  sales  by  an  owner,  not 
the  issuer  of  a  security,  who  disposes 
of  his  own  property  for  his  own  ac- 
count, when  such  disposal  is  not  made 
in  the  course  of  repeated  transactions 
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of  a  similar  character,  and  sales  by  a 
natural  person,  other  than  the  under- 
writer of  a  security,  who  is  a  bona 
fide  owner  of  the  security  and  disposes 
of  his  own  property  for  his  own  ac- 
coynt.  It  requires  licensed  dealers,  be- 
fore  disposing  of  any  securities,  to  fur- 
nish information  concerning  the  issuer 
of  the  security  and  its  business,  but 
provides  that  this  information  need  not 
be  filed  if  actual  current  sales  of  the 
securities  at  prices  quoted  shall  hava 
been,  for  not  less  than  six  months,  pub- 
lished in  the  regular  market  reports  of 
a  daily  newspaper  of  general  circula- 
tion in  the  state,  or  where  there  is  a 
disposal  of  securities  the  price  for 
which  in  a  single  transaction  by  one 
disposee  shall  amount  to  $5,000  or 
more,  or  where  the  disposal  is  made 
for  a  commission  of  less  than  1  per 
centum  of  the  par  value  by  a  licensee 
who  is  a  member  of  a  regularly  or- 
ganized Stock  Exchange,  and  who  has 
an  established  place  of  business  in  the 
state,  regularly  open  for  public  patron- 
age. Held  that,  in  view  of  these  ex- 
ceptions, the  statute  denies  the  equal 
protection  of  the  laws.  Geiger-Jones 
Co.  v.  Turner  (D.  C.)  230  F.  233. 

675.  Manufaoture  and  sale  of  articles 
ef  food  and  drink  In  generalw^— Laws  N. 
D.  1911,  p.  355,  singling  out  lard  from 
other  food  products,  and  requiring  sales 
thereof  not  in  bulk  to  be  put  up  in 
packages  of  specified  weights,  Is  not 
repugnant  to  Const.  Amend.  14,  as  de- 
nying equal  protection.  Armour  &  Co. 
V.  State  of  North  Dakota,  8$  S.  Ct. 
440,  240  U.  S.  510,  60  L.  Ed.  771,  Ann. 
Cas.  1916D,  548,  affirming  judgment 
State  V.  Armour  &  Co.,  145  N.  W. 
1033,  27  N.  D.  177. 

Definition  of  business  of  "sugar  re- 
finer" by  Act  La.  No.  10,  of  1916,  | 
15,  which  subjects  to  drastic  regulation 
such  business,  renders  statute  violative 
of  equal  protection  of  the  laws  clause. 
McFarland  v.  American  Sugar  Refining 
Co.,  36  S.  Ct.  498,  241  U.  S.  79,  60 
L.  Ed.  899,  affirming  decree  American 
Sugar  Refining  Co.  ▼.  McFarland  (D. 
C.)  229  F.  284. 

State  statutes,  prohibiting  sale  as 
"ice  cream"  of  product  containing  less 
than  fixed  percentage  of  butter  fat,  do 
not  deny  the  equal  protection  of  the 
laws;  percentages  fixed  not  being  un- 
reasonable, though  ice  cream  of  com- 
merce may  under  some  formulas  be 
made  without  either  cream  or  milk. 
Hutchinson  Ice  Cream  Co.  v.  State  of 
Iowa,  37  S.  Ct.  28,  242  U.  S.  153,  61 
L.  Ed.  217,  Ann.  Cas.  1917B,  643,  af- 
firming judgment  State  v.  Hutchinson 
Ice  Cream  Co.,  147  N.  W.  195,  168 
Iowa,  1;  Crowl  v.  Commonwealth  of 
Pennsylvania,  37  S.  Ct.  28,  242  U.  S. 
153,  61  L.  Ed.  217,  Ann.  Cas.  1917B, 
643,  affirming  judgment  Commonwealth 
V.  Crowl,  91  A.  922,  245  Pa.  554; 
Sanders  Ice  Cream  Co.  v.  State  of 
Iowa,  37  S.  Ct  30,  242  U.  S.  153,  61 
L.  Ed.  222. 

(2670) 


A  regulation  prohibiting  the  sale  of 
milk  in  stores,  bakeries,  and  batcher 
shops  unless  kept  in  sealed  bottles,  but 
not  applying  to  dairymen,  farmers,  etc, 
is  not  an  invalid  classification.  State 
▼.  Stokes  (Conn.)  98  A.  294. 

Rev.  St.  Me.  c  136,  |  12,  requiring 
milk  dealers  to  pay  for  purchases  semi- 
monthly and  providing  for  a  fine  on  de- 
fault, is  unconstitutional  as  violating 
Const.  U.  S.  Amend.  14,  as  to  dass 
legislation,  and  is  not  justifiable  under 
the  police  power  as  being  for  promo- 
tion of  public  health.  State  v.  Tisthsnr, 
98  A.  578, 115  Me.  176,  L.  R.  A.  1917A. 
480. 

Rev.  Laws  Mass.  c.  56,  fi§  57,  62,  as 
amended  by  St  1910,  c.  641,  fif  1,  2, 
providing  that  milk  producers  shall  not 
be  liable  to  prosecution  because  milk 
is  under  standard,  unless  taken  on  his 
premises,  etc.,  and  sample  given  Mm, 
nor  unless  he  shall  fail  to  bring  milk 
to  standard  within  20  days  after  notice 
of  deficiency,  is  not  violative  of  federal 
Constitution,  as  making  unreasonable 
classification.  Commonwealth  v.  Tit- 
comb,  118  N.  B.  328,  229  BCass.  14. 

Order  prohibiting  ssle  of  loose  or  dip- 
ped milk  held  not  discriminatory.  Man- 
nix  V.  Frost  (Sup.)  164  N.  X.  &  1050, 
100  Misc.  Rep.  36. 

Penal  Law  N.  Y.  {  435,  subd.  4,  as 
added  by  Laws  1915,  c.  233,  providing 
punishment  for  sale  or  exposing  for 
sale  of  meat  falsely  represented  to 
have  been  prepared  under  orthodox 
requirements,  does  not  limit  the  sale 
to  Hebrews,  and  is  not  unconstitutional 
class  legislation.  People  v.  Atias,  170 
N.  Y.  S.  834,  183  App.  Div.  595. 

676.  Manufacture,  transportatlen,  and 
sale  of  intexloating  liquors— Prohlbitlen 
in  generalw—The  Indiana  Prohilntion 
Law  (Acts  1917,  c.  4)  U  not  "class 
legislation,"  as  giving  right  to  register- 
ed pharmacists  to  deal  in  intoxicants 
under  certain  restrictions,  and  because 
those  who  have  liquors  manufactured 
in  state  which  are  in  bond  may  have 
possession,  pay  tax,  and  dispose  of 
such  liquors  outside  of  state.  Schmitt 
V.  F.  W.  Cook  Brewing  Co.  (Ind.)  120 
N.  E.  19. 

Laws  N.  Y.  1917,  c.  521,  empowering 
excise  commissioner  to  suspend  privi- 
leges under  liquor  tax  certificates  dur- 
ing war  in  certain  locations  without  re- 
quiring uniformity  of  action,  is  uncon- 
stitutiooal,  because  it  permits  excise 
commissioner  to  make  an  arbitrary 
classification.  People  ex  reL  Doscher 
V.  Sisson  (Sup.)  166  N.  Y.  S.  781,  101 
Misc.  Rep.  23,  order  reversed  (Sup.) 
169  N.  Y.  S.  987. 

Sess.  Laws  OkL  1913,  c.  26,  8  4,  mak- 
ing it  a  crime  to  keep  a  place  vrith  the 
intent  or  for  the  purpose  of  manufac- 
turing, selling,  or  otherwise  furnishing 
liquors  or  compounds,  violates  the  con- 
stitutional provisions  guaranteeing  the 
equal  protection  of  the  law.  Proctor  v. 
State  (Okl.  Cr.  App.)  176  P.  771. 

Act  Feb.  1,  1917  (Uws  Utah,  1917, 
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c.  2),  relating  to  Bale,  manufactiire, 
use,  and  posseBsion  of  intoxicating  liq- 
uorB,  does  not  deny  equal  protection 
of  the  laws.  State  ▼.  Certain  Intoxi- 
cating LiqnorB  (Utah)  172  P.  1050. 

The  Virginia  prohibition  law  (Acts 
1916,  c.  146)  is  not  in  violation  of 
Const.  U.  S.  Amend.  14,  as  discrim- 
inating between  corporation  calrriera 
and  individual  carriers.  Lucchesi  t* 
Commonwealth  (Va.)  94  S.  E.  925. 

682.  Conduot  of  home  racing^— Under 
Ey.  St  I  8990a,  classification  of  race 
tracks  requiring  larger  purses  for  those 
near  cities  of  200,000  than  for  those 
near  cities  of  35,000  held  reasonable. 
Douglas  Park  Jockey  Club  v.  Talbott, 
191  S.  W.  474,  173  Ky.  685. 

686.  Pool  and  Mliiani  roon8.^-Ordi- 

nance  of  city  of  second  class  reqoir- 
ing  license  fee  of  $600  to  operate  bil- 
liard hall  and  bond  for  $1,000  held  in- 
tended to  suppress  business  and  void. 
Bryan  v.  City  of  Malvern,  188  S.  W. 
957,  122  Ark.  379. 

688.  Pawnshops,  loan  offloes,  and  om^ 
ondhand  stores.— Loan  Shark  Act  111. 
§  5a,  is  not  violative  of  Const.  U.  S. 
Amend.  14,  as  class  legislation.  Peo- 
ple V.  Stokes,  118  N.  E.  87,  281  DL 
159. 

689.  Jank  dealersd— Junk  ordinance 
of  city  of  Atlanta,  requiring  license 
payment  of  occupation  tax,  and  bond 
to  pay  damages  on  account  of  dis- 
honest or  fraudulent  conduct  of  busi- 
ness, etc.,  and  forbidding  any  one  from 
buying  or  receiving  from  junk  dealer, 
gatherer,  etc.,  any  brass,  copper,  eta, 
unless  it  has  been  inspected  and  passed 
on  by  police  officer,  does  not  deny 
equal  protection  of  the  laws.  Shurman 
v.  City  of  Atlante  (Ga.)  95  S.  B. 
698. 

Act  La.  No.  250  of  1916,  providing 
that  one  who  purchases  or  receives  for 
sale  or  in  pledge,  or  on  storage,  or  for 
safe-keeping,  any  metal  article  used 
exclusively  for  railroad  purposes  with- 
out consent  of  officers  of  railroad  own- 
ing same,  shall  be  guilty  of  a  misde- 
meanor, is  not  invalid  as  class  legisla- 
tion. State  V.  Weinstein,  76  So.  208, 
141  La.  1085,  L.  R.  A.  1917F,  706. 

691.  Livery  stables.— The  business  of 
a  livery  stable  keeper,  while  in  and  of 
itself  legitimate,  is  peculiarly  the  sub- 
ject of  police  regulations.  Curtis  v. 
City  of  Los  Angeles  <Cal.)  156  P. 
462. 

695.  Banks  and  banklng.F-Law8  Minn. 
1909,  c.  431  (Gen.  St  1913,  |  8901), 
does  not  deprive  persons  of  equal  pro- 
tection of  laws,  though  it  prescribes 
punishment  only  for  those  making  false 
statements  to  obtain  credit  from  banks, 
savings  banks,  and  trust  companies. 
State  V.  EUiott  (Minn.)  160  N.  W.  204. 

697.  InsuranoOd-^omp.  Laws  N.  D. 
1913,  I  5053,  regulating  fraternal  bene- 
ficiary societies  and  exempting  benefits 
from  attachment,  does  not  deny  equal 


protection.    Brown  v.  Stockier  (N.  D.) 
168  N.  W.  670. 

Act  S.  C.  March  2,  1916,  |  7,  exempt- 
ing the  state  warehouse  commission- 
er from  its  operation  as  to  discrim- 
ination in  rates,  applies  only  to  insur- 
ance taken  in  his  business  as  commis- 
sioner»  and  Is  not  invalid,  as  denying 
equal  protection  to  other  insurers. 
Section  8  of  the  act  exempting  mill  mu- 
tual and  factory  insurance  from  its  op- 
eration, is  not  an  unconstitutional  das- 
sification;  there  being  a  valid  distinc- 
tion between  mutual  insurance  and 
ordinary  insurance.  Henderson  y.  Mc- 
Master  (S.  C.)  88  S.  B.  645. 

698.  Railroads  and  othor  oarrior*— In 
gonoral^Act  Ind.  March  6,  1889 
(Bums'  Ann.  St  1914,  H  5524,  5525), 
requiring  railroads  to  destroy  noxious 
weeds  on  lands  occupied  by  them  un- 
der penalty,  recoverable  by  aggrieved 
party,  held  not  to  offend  against  equal 
protection  of  the  laws  clause.  Chica- 
go, T.  H.  &  S.  E.  R.  Co.  V.  Anderson, 
37  S.  Ct  124,  242  U.  S.  283,  61  L.  Ed. 
302,  affirming  judgment  105  N.  E.  49, 
182  Ind.  140. 

Code  Iowa  1915,  Supplemental  Supp. 
I  754a,  authorising  municipalities  to 
control  jitney  busses,  is  not  bad  as 
class  legislation  because  not  including 
street  railroads  and  livery  vehideB  as 
taxicabs.  Huston*  v.  City  of  Des 
Moines  (Iowa)  156  N.  W.  883. 

Rev.  St  Neb.  1913,  ||  5988-5990 
(Laws  1909,  c.  106,  §S  1-3),  requiring 
common  carriers  to  furnish  adequate 
telephone  connections  between  their 
offices  and  the  local  telephone  exchange, 
provides  for  notice  and  hearing,  and  is 
not  invalid  as  denying  carrier  equal  pro- 
tection of  laws.  State  v.  Missouri  Pac. 
Ry.  Co.,  161  N.  W.  270,  100  Neb.  700. 

The  business  of  operating  railroads 
is  of  a  peculiarly  hazardous  nature,  and 
may  be  placed  by  statute  in  a  class  it- 
self without  violating  the  constitutional 
guaranties  of  equal  protection  and  uni- 
form operation  of  laws.  Gunn  v.  I^n- 
neapoUs,  St  P.  &  S.  S.  M.  Ry.  Co.,  158 
N.  W.  1004,  34  N.  D.  418. 

Laws  Wash.  1915,  p.  227,  is  not  in- 
valid because  requiring  a  surety  com- 
pany's bond  from  jitney  busses  without 
providing  for  bonds  of  other  companies, 
since  the  requirement  is  presumably 
reasonable.  State  v.  Ferry  Line  Auto 
Bus  Co.  (Wash.)  161  P.  467. 

Laws  Wash.  1915,  p.  227,  is  not  void 
because  it  exempts  carriers  of  United 
States  mail  from  its  regulation  of  mo- 
tor vehicle  traffic.    Id. 

A  municipal  ordinance  regulating  the 
business  of  operating  jitney  busses  is 
not  violative  of  the  equal  protection 
clause  though  there  are  no  similar 
regulations  applicable  to  other  common 
carriers.  Allen  v.  City  of  Bellingham, 
163  P.  18,  95  Wash.  12. 

That  a  jitney  bus  ordinance  prescrib- 
ed penalties  for  its  violation  without 
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like  penalties  being  made  applicable  to 
other  common  carriers  held  not  to  in- 
validate it.    Id. 

699.  ~-i  Construction    In    goneral.— 

Milwaukee  ordinance  of  November  8, 
1915,  requiring  street  railway  compa- 
ny to  repave  its  track  zone  with  same 
material  used  by  city,  is  not  unconsti- 
tutional for  failure  to  give  equal  pro- 
tection of  laws.  State  v.  Milwaukee 
Electric  Ry.  &  Light  Co.,  161  N.  W. 
745,  165  Wis.  230. 

7DI.  — ^-  Crossings  and  vladuotSd^ 
Laws  Minn.  1913,  c.  78,  §  1  (Gen.  St. 
1913,  §  4256),  and  making  it  duty  of 
every  railroad  company  whenever  its 
right  of  way  crosses  a  public  street  to 
construct  a  suitable  sidewalk,  is  not 
subject  to  attack  as  denying  equal  pro- 
tection of  law  to  railroad  companies. 
Great  Northern  Ry.  Co.  v.  State  of 
Minnesota  ex  rel.  Village  of  Clara  City, 
38  S.  Ct.  346,  246  U.  S.  434,  62  L.  Ed. 
817,  affirming  judgment  State  ex  rel. 
Village  of  Clara  City  v.  Great  North- 
ern Ry.  Co.,  153  N.  W.  879,  130  Minn. 
480. 

704.  »— i  Equipment  of  trains  or 
cars.*-A  state  statute  forbidding  the 
switching  of  cars  over  public  crossings 
in  cities  of  the  first  and  second  class 
with  less  than  a  specified  number  of 
employes  is  not  violative  of  the  equal 
protection  clause,  in  that  it  exempts 
railways  less  than  100  miles  in  length. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State 
of  Arkansas,  36  S.  Ct.  443,  240  U.  S. 
518,  60  L.  Ed.  776,  affirming  judgment 
170  S.  W.  680,  114  Ark.  486. 

707.  ^—  Transportation  of  freight. 
—Act  lU.  AprU  25,  1871,  f  1  (Hurd's 
Rev.  St  1915-16,  c.  114,  §  118),  re- 
quiring railroads  to  weigh  grain  ship- 
ped in  bulk  on  receipt  and  delivery, 
is  not  invalid  as  class  legislation,  in 
view  of  Const.  Dl.  art.  13,  §{  4,  6. 
Shellabarger  Elevator  Co.  v.  Illinois 
Cent.  R.  Co.,  116  N.  E.  170,  278  HI. 
133. 

The  prohibition  law  (Acts  Va.  1916, 
c.  146)  is  not  in  violation  of  Const.  U. 
S.  Amend.  14,  as  discriminating  between 
corporation  carriers  and  individual  car- 
riers. Lucchesi  v.  Commonwealth  (Va.) 
94  S.  E.  925. 

708.  — -  Transportation  of  passen- 
gers   and    accommodations   therefor.— 

An  order  of  the  state  Public  Service 
Commission  requiring  passenger  service 
on  a  branch  road  is  not  in  violation  of 
due  process  of  law  and  equal  protec- 
tion of  the  laws,  though  passenger 
service  alone  may  entail  pecuniary  loss, 
where  under  local  law  (Acts  W.  Va. 
1881,  c.  17,  §§  69,  71)  such  branch 
line  was  devoted  to  transportation  of 
passengers  as  well  as  freight,  though 
actually  used  for  the  latter.  Chesa- 
peake &  O.  Ry.  Co.  V.  Public  Service 
Commission  of  West  Virginia,  37  S.  Ct, 
234,  242  U.  S.  603,  61  L.  Ed.  520,  af- 
firming judgment  Same  v.  Public  Serv- 
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ice  Commission,  83  S.  E.  286,  75  W. 
Va.  100. 

The  act  to  regulate  motor  vehicles 
carrying  passengers  for  hire  is  not  void 
because  of  its  exemption  of  carriers  of 
the  United  States  mail  from  its  pro> 
vision.  State  v.  Seattle  Taxicab  & 
Transfer  Co.,  156  P.  837,  90  Wash. 
416.  ' 

710.  Charges  or  prices  In   general^ 

Interest.— Laws  Neb.  1915.  c.  204,  rel- 
ative to  interest  end  charges  in  addition 
thereto,  held  not  unconstitutional  as 
denying  equal  protection  of  the  laws. 
Althaus  V.  State,  156  N.  W.  1038,  99 
Neb.  465. 

712.  —  Carriers.— Laws  N.  T.1915. 
c.  359,  amending  charter  of  city  of 
Rochester  (Laws  1907,  c.  755),  provid- 
ing for  regulation  of  fares  on  street 
surface  railroads,  held  not  unconstitu- 
tional as  denying  to  railroad  companies 
equal  protection  of  laws.  Willis  v.  City 
of  Rochester,  114  N.  E.  851,  219  N. 
Y.  427,  affirming  order  (Sup.)  160  N.  Y. 
S.  1150. 

Prohibiting    railway    company    from 
charging  more  for  shorter  than  for  a 
longer  haul,  and  giving  shipper  right  to 
recover  any  overcharge,  under  Const 
Mo.  1875,  art.  12,  f  12,  held  not  a  de- 
nial of  equal  protection  of  laws.    Mis- 
souri Pac.  R.  Co.  V.  McGrew  Coal  Co., 
37  S.  Ct.  518,  244  U.  S.  191.  61  L.  Ed. 
1075,  affirming  judgment  McGrew  Coal 
Co.    V.   Missouri   Pac.   Ry.    Co.  (Mo.) 
178  S.  W.  1179. 

(O)  Creation  or  discharffe  of  lidbUitiet 

719.  Liability  '^In  general^Where 
railroad  exercises  its  authority  under 
a  charter  amendment  (Laws  Mo.  1870, 
p.  93)  to  lease  its  road  to  a  nonresi- 
dent, the  general  provisions  of  Lbws 
Mo.  1870,  p.  91,  §  2,  rendering  the  leas- 
ing company  liable  with  the  lessor  for 
torts  of  the  latter,  does  not  deny  equal 
protection  of  the  laws.  Chicago  &  A. 
R.  Co.  V.  McWhirt,  37  S.  Ct  392,  243 
U.  S.  422,  61  L.  Ed.  826,  affirming 
judgment  McWhirt  v.  Chicago  &  ^ 
R.  Co.  (Mo.)  187  S.  W.  830. 

Owners  of  irrigation  canals  are  not 
denied  the  equal  protection  of  the  laws 
by  Rev.  St  Neb.  1913,  §  3438,  requir- 
ing them  to  build  bridges  for  benefit 
of  adjacent  landowners.  Farmers'  Ir- 
rigation Dist  V.  State  of  Nebraska  ex 
rel.  0*Shea,  37  S.  Ct  630,  244  U.  S. 
325,  61  L.  Ed.  1168,  affirming  judgment 
State  V.  Farmers*  Irr.  Dist,  152  >• 
W.  372,  98  Neb.  239,  L.  R.  A.  1915E. 
687. 

720.  Creation  or  displacement  ^^ 
liens.— Const  Cal.  art  22.  §  15,  m; 
thorizing  liens  for  labor  and  material 
in  excess  of  contract  price  of  w^^*' 
does  not  deny  equal  protection  <*^  J?* 
law.  Hollenbeck-Bush  Plauog  ^^ 
Co.  V.  Amweg  (Cal.)  170  P.  148. 

The  law  of  Vernon's  Ann.  Ci^-  ?^ 
Supp.  Tex.  1918,  art  5475,  provid"* 
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for  landlord's  liens  upon  crops  grown 
by  tenant  to  secure  advances,  is  not 
unconstitutional  because  its  operation 
is  restricted  to  certain  classes  of  con- 
tracts. Hawthorn  v.  Goates  Brosw 
(Tex.  Civ.  App.)  202  S.  W.  804. 

721.  Liability  for  personal  iii]urie8.F- 

The  Homicide  Law  (Code  Ala.  1907, 
§  2486),  permitting  recovery  of  puni- 
tive damages  against  the  master  for 
negligence  of  servants,  is  not  violative 
of  the  federal  Constitution.  Supreme 
Lodge  of  the  World,  Loyal  Order  of 
Moose,  V.  Gustin  (Ala.)  80  So.  84. 

Legislature  of  state,  without  unjust- 
ly discriminating,  could  impose  on  rail- 
roads penalty  in  fixed  sum  in  cases  of 
persons  negligently  killed  who  were 
not  employes,  and,  as  to  employes, 
give  right  of  action  for  damages  ac- 
tually sustained,  and  make  persons  and 
corporations  other  than  those  operat- 
ing railroad  liable  for  all  damages  by 
negligent  killing.  Clay  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  201 
S.  W.  1072. 

722.—  injuriee  to  empioyds  in 
general^-^The  exclusion  of  farm  labor- 
ers and  domestic  servants  from  the 
New  York  Workmen's  Compensation 
Act,  and  the  requirement  of  section  50 
of  the  act,  that  the  employer  either 
secure  insurance  or  furnish  proof  of 
his  financial  ability  and  deposit  se- 
curities, do  not  violate  the  Fourteenth 
'  Amendment,  as  denying  equal  protec- 
tion of  law.  New  York  Cent.  R.  Co. 
v.  White,  37  S.  Ct.  247,  243  U.  S.  188, 
61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  af- 
firming judgments  White  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  152  N.  Y.  S. 
1149,  169  App.  Div.  903,  and  110  N. 

E.  1051,  216  N.  Y.  653. 

The  exaction,  under  Washington 
Workmen's  Compensation  Act,  from 
employers  in  extrahazardous  industries 
of  periodical  contributions  to  a  state 
fund  based  on  pay  rolls,  is  not  a  de- 
nial of  equal  protection  of  the  laws. 
The  evident  purpose  of  the  act  being 
to  classify  occupations  according  to 
their  respective  hazard  alone  obviates 
the  objection  that  the  act  violates  the 
Fourteenth  Amendment,  in  that  it  clas- 
sifies as  hazardous  occupations  which 
are  not  hazardous  in  their  nature. 
Mountain  Timber  Co.  v.  State  of  Wash- 
ington, 37  S.  Ct.  260,  243  U.  S.  219, 
61  L.  Ed.  685,  affirming  judgment  State 
v.  Mountain  Timber  Co.,  135  P.  645, 
75  Wash.  581. 

Laws  Fla.  1913,  c.  6521,  regulating 
employer's  liability,  held  not  violative 
of  Const.  U.  S.  Amend.  14,  because  ex- 
cluding sailing  vessels,  though  includ- 
ing boats  propelled  by  steam,  gas,  or 
electricity.     The  Merrimac  (D.  C.)  242 

F.  572. 

The  Workmen's  Compensation  Act  of 
Alaska,  attacked  as  unconstitutional 
because  it  denies  the  plaintiff  equal 
rights  under  the  Fourteenth  Amend- 
ment, held  constitutional.     Johnson  y. 
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Kennecott  Copper  Corporation,  5  Alas- 
ka, 571. 

The  Arizona  Employers'  Liability 
Law,  being  a  valid  exercise  of  the 
state's  police  power,  does  not  deny 
equal  protection  of  laws.  Superior  & 
Pittsburg  Copper  Co.  v.  Tomich  (Ariz.) 
165  P.  1101,  1185. 

The  application  of  the  fellow-serv- 
ant act  (Acts  Ark.  1907,  p.  162)  to  a 
foreign  corporation,  the  same  as  to 
douKstic  corporations,  does  not  vio- 
late the  Fourteenth  Amendment  by 
denying  such  foreign  corporation  the 
equal  protection  of  the  laws.  Caddo 
River  Lumber  Co,  v.  Grover  (Ark.)  190 
S.  W.  560. 

Workmen's  Compensation  Act  111.  § 
31,  if  construed  to  apply  only  to  con- 
tractors, is  not  unconstitutional  as 
making  an  unreasonable  classification. 
Parker -Washington  Co.  y.  Industrial 
Board,  113  N.  E.  976,  274  lU.  498. 

To  construe  Workmen's  Compensa- 
tion Act  111.  J  3  (Hurd's  Rev.  St.  1913, 
§  128),  as  applying  to  all  employes  of 
an  employer  any  part  of  whose  busi- 
ness was  extrahazardous,  would  ren- 
der the  act  unconstitutional  as  dis- 
criminating against  such  employer. 
Yaughan's  Seed  Store  v.  Simonini,  114 
N.  E.  163,  275  111.  477. 

Workn>en'8  Compensation  Act  111. 
1913  is  not,  as  to  employers  engaged 
in  extrahazardous  occupations  invalid 
as  special  and  class  legislation.  Chi- 
cago Rys.  Co.  V.  Industrial  Board  of 
Illinois,  114  N.  E.  534,  276  BL  112. 

Act  La.  No.  187  of  1912  in  reference 
to  defense  in  employes'  suits  for  per- 
sonal injury,  applying  only  to  public 
service  corporations,  is  violative  of 
guaranty  of  equal  protection  of  the 
laws.  Mason  v.  New  Orleans  Termi- 
nal Co.  (La.)  79  So.  26. 

Workmen's  Compensation  Act  Ohio, 
I  27,  which,  on  employer's  failure  to 
comply  with  statute,  or  order  of  com- 
mission to  pay  fixed  compensation, 
makes  it  a  liquidated  claim  against  em- 
ployer, with  added  penalty,  does  not 
deny  employer  equal  protection  of  the 
laws.  Fassig  v.  State  (Ohio)  116  N. 
E.  104. 

Workmen's  Compensation  Act  Ohio, 
§  22,  authorizing  employers  of  finan- 
cial ability  to  pay  compensation  direct 
to  injured  employ^  or  dependents,  does 
not  violate  the  equal  protection  of  the 
law  clause.  State  v.  United  States  Fi- 
delity &  Guaranty  Co.  of  Baltimore, 
Md.  (Ohio)  117  N.  E.  232. 

Sess.  Laws  Okl.  1915,  c.  246  (Work- 
men's Compensation  Law),  does  not  de- 
prive employ^  injured  after  its  passage 
of  the  equal  protection  of  the  laws. 
Adams  v.  Iten  Biscuit  Co.  (Okl.)  162 
P.  938. 

The  test  of  the  validity  of  a  work- 
man's compensation  act,  attacked  as 
depriving  citizen  of  equal  protection  of 
the  laws,  is  whether  the  classification 
has  a  real  and  substantial  relation  to 
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the  public  welfare.  State  ▼.  Carroll 
(Wash.)  162  P.  593. 

Construing  Washington  Workmen's 
Compensation  Act  to  restrict  an  in- 
jured city  employ^  to  his  remedy  un- 
der the  city  charter,  which  may  differ 
in  different  cities,  does  not  deprive  him 
of  equal  privileges  or  equal  protection 
under  the  laws.     Id. 

The  West  Virginia  Workmen's  Com- 
pensation Act,  levying  premiums  on 
employers  and  employes,  is  not  vio- 
lative of  the  equal  protection  clause. 
Rhodes  v.  J.  B.  B.  Coal  Co.  (W.  Va.) 
90  S.  E.  796. 

72a.  »— i    Railroad     employes.  —  To 

hold  a  railroad  company  liable  under 
Hours  of  Service  Act  March  4,  1907 
(Comp.  St.  1916,  §  8677  et  seq.),  where 
a  telegraph  operator,  in  violation  of 
its  rules,  remained  on  duty  more  than 
nine  hours,  does  not  work  a  denial  of 
equal  protection  of  law,  in  violation  of 
Const.  U.  S.  Amend.  14.  Oregon  Short 
Line  R.  Co.  v.  U.  S.,  234  F.  584,  148 
C.  C.  A.  350,  affirming  judgment  U.  S. 
V.  Oregon  Short  Line  R.  Co.  (D.  C.) 
228  F.  561. 

Civ.  Code  S.  C.  1912,  §  2808,  making 
void  the  contract  of  the  servant  of  a 
railroad  by  which  insurance  is  provid- 
ed him,  and  which  provides  that  accept- 
ance of  benefits  waives  the  right  of 
action  against  the  railroad,  and  that 
bringing  such  action  waives  the  right 
to  benefits,  is  not  void  as  denying  equal 
protection  of  the  laws.  Keels  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  89  S. 
£3.  388. 

724.  — -  Miners^— Workmen's  Com- 
pensation Act  of  Alaska,  applying  only 
to  mining  industry,  held  not  violative 
of  equal  protection  of  the  laws,  as  class 
legislation.  Johnston  v.  Kennecott 
Copper  Corp.,  248  F.  407,  160  C.  C. 
A.  417. 

725.  »— i  Travelers  en  highways.— A 
statute  (Acts  Ala.  1911,  p.  649,  f  34) 
attempting  to  impute  to  persons  rid- 
ing in  motorcars  not  used  for  hire  the 
negligence  of  the  driver  is  unconstitu- 
tional, being  discriminatory  against 
those  riding  in  motorcars.  Galloway 
V.  Perkins  (Ala.)  73  So.  956. 

732.  Penalty  or  forfeiture.— Penalties 
prescribed  by  Laws  Fla.  1913,  c.  6421, 
§  35,  for  selling  merchandise  accom- 
panied by  coupons,  etc.,  redeemable  in 
premiums,  without  payment  of  license 
fee,  held  not  so  severe  as  to  deny  the 
equal  protection  of  the  laws  by  in- 
timidating against  a  contest  of  the  va- 
lidity of  the  statute.  Rast  v.  Van  De- 
man  &  Lewis  Co.,  36  S.  Ct.  370,  240 
U.  S.  342,  60  L.  Ed.  679,  reversing  or- 
der Van  Deman  &  Lewis  Co.  v.  Rast 
(D.  C.)  214  F.  827;  Pitney  v.  State  of 
Washington,  36  S.  Ct.  385,  240  U.  S. 
387,  60  L.  Ed.  703. 

Rev.  St.  Mo.  1909,  §  7068,  providing 
that  insurance  companies  vexatiously 
refusing  to  pay  losses  may  be  assessed 
punitive  damages  and  attorney's  fees, 
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does  not  deny  equal  protection  of  the 
laws.  Barber  v.  Hartford  Life  Ins. 
Co.  (Mo.)  187  S.  W.  867,  874. 

Laws  Wis.  1917,  c.  480,  creating  sec- 
tion 1747m  of  the  Statutes,  prohibiting 
use  of  trading  stamps  except  those 
having  cash  value,  is  not  invalid  as 
denying  equal  protection  of  laws  be- 
cause imposing  such  excessive  penal- 
ties as  to  intimidate  against  testing  its 
legality.  Sperry  &  Hutchinson  Co.  ▼. 
Weigle,  166  N.  W.  54,  166  Wis.  613. 

733.  Liability  for  costs  or  fees.^^^n. 
St.  Fla.  1906,  §  2218,  providing  for  the 
allowance  of  attorney's  fees  to  plain- 
tiff in  suits  to  enforce  mechanics*  liens, 
held  unconstitutional,  as  denying  to 
defendants  in  such  suits  the  equal  pro- 
tection of  the  laws.  Union  Terminal 
Co.  V.  Turner  Const.  Co.,  247  F.  727, 
159  C.  C.  A.  585. 

Comp.  Laws  Mich.  1897,  {  10721,  as 
to  attorney's  fee  in  suits  to  enforce 
mechanics'  liens,  held  not  a  denial  of 
the  equal  protection  of  the  laws.  Grace 
Harbor  Lumber  Co.  v.  Ortman  (Mich.) 
157  N.  W.  96. 

Acts  Miss.  1912,  c.  141,  K  U  2,  im- 
posing a  penalty  in  a  reasonable  at- 
torney's fee  upon  every  manufacturer 
for  failure  to  pay  employes  once  in 
every  calendar  month,  recoverable  by 
suit  after  demand,  violate  the  guar- 
anty of  equal  protection  of  the  laws. 
Sorenson  v.  Webb  (Miss.)  71  So.  27a 

Rev.  St.  Mo.  1909,  §  7068,  provid- 
ing that  insurance  companies  vexa- 
tiously refusing  to  pay  losses  may  be 
assessed  punitive  damages  and  attor- 
ney's fees,  does  not  deny  equal  pro- 
tection of  the  laws.  Barber  v.  Hirt- 
ford  Life  Ins.  Co.  (Mo.)  187  S.  W.  SOT, 
874. 

Exemption  of  mortgages  under  Farm 
Loan  Act  from  recording  fees  held  un- 
constitutional as  a  denial  of  the  equal 
protection  of  the  laws.  Hill  y.  Bae 
(Mont.)  158  P.  826. 

Corrupt  Practices  Act  Mont  §f  48, 
49,  authorizing  award  of  attorDer's 
fees  to  successful  party  in  election  con- 
test, held  not  invalid  as  denying  to  on- 
successful  party  equal  protection  of 
laws.  Doty  v.  Reece,  164  P.  542,  53 
Mont.  404. 

Rev.  Codes  Mont.  |  4313,  allowing  at- 
torney's fee  to  successful  plaintiff  n^ 
action  against  railroad  for  stock  kill- 
ing on  liability  either  under  section 
4308  or  4309,  denies  equal  protection 
of  the  laws.  Dewell  v.  Northern  P»c 
Ry.  Co.,  170  P.  753,  54  Mont  350. 

Rev.  St.  Neb.  1913,  |  6063,  provid- 
ing for  recovery  of  reasonable  attor- 
ney's fees  in  actions  for  overcharge  for 
freight,  is  not  deprivation  of  equal  p^>- 
tection  of  laws.  Smith  v.  Chicago.  St. 
P.,  M.  &  O.  Ry.  Co.,  157  N.  W.  622, 
99  Neb.  719. 

That  part  of  section  3768.  Rev.  I^^' 
Okl.  1910,  which  provides  that,  in  W" 
dition  to  the  actual  damages  ^'^^ 
workman  fraudulently  brought  into  tne 
state,  may  have  sustained,  he  shall  oe 
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entitled  to  recover  such  a  reasonable 
attorney's  fee  as  the  jury  may  fix,  is 
not  violative  of  Const.  U.  S.  Amend. 
14.  Riter-Conley  Mfg.  Co.  v.  Wryn 
(Okl.)  174  P.  280. 

(J7)  CivU  remediet  and  proceedinffi 

734.  In  generals— Cod«  Ala.  1907,  | 
5159,  providing  that  claims  against 
railroad  companies  for  injuries  to  prop- 
erty may  be  assigned  in  writing,  and 
each  successive  assignee  thereof  may 
sue  thereon  in  his  own  name,  held  not 
violative  of  Const.  U.  S.  art.  14,  f  1. 
Parnell  v.  Southern  Ry.  Co.  (Ala.)  74 
So.  437. 

Cod^  Civ.  Proc.  Cal.  $  1183,  provid- 
ing for  limiting  recovery  under  me- 
chanics' liens  to  an>ount  due  from  own- 
er and  rendering  judgment  for  differ- 
ence against  contractor  and  sureties, 
held  not  void  as  class  legislation.  Haz- 
ard, Gould  &  Co.  V.  Rosenberg  (Cal.) 
170  P.  612. 

Delaware  foreign  attachment  stat- 
utes do  not  deny  the  equal  protection 
of  the  laws,  in  that  special  bail  before 
answering  is  required  in  foreign  at- 
tachment suits,  as  a  condition  to  ap- 
pearing, only  from  individual  defend- 
ants, and  not  from  corporation  defend- 
ants. Morgan  v.  Ownbey  (Del.  Super.) 
100  A.  411. 

Improvement  act  (Civ.  Code  Ga. 
1910,  §  5588),  authoriaing  a  defendant 
in  action  for  land  who  has  obtained  an 
excess  judgment  for  improvements  aft- 
er plaintiffs  failure  to  pay  excess,  to 
pay  value  of  land  without  improve- 
ments, and  take  a  conveyance  thereof, 
does  not  violate  the  equal  protection 
clause.  Ayer  v.  Chapman,  95  S.  £3. 
257,  147  Ga.  715. 

Mechanic's  Lien  Act  111.  S  13,  pro- 
viding that,  if  court  finds  that  no  right 
to  a  lien  exists,  recovery  may  be  had 
against  the  owner  of  the  property  as' 
at  law,  constitutes  class  legislation. 
Novak  V.  Kruse,  211  111.  App.  274. 

Act  La.  No.  24  of  1915,  authorizing 
suit  for  judicial  liquidation  of  defunct 
corporation,  does  not  deny  to  trustees 
of  corporation  or  its  creditors  equal 
protection  of  laws.  Board  of  School 
Directors  of  Caldwell  Parish  v.  Mere- 
dith, 72  So.  960,  140  La.  269. 

Acts  Tenn.  1913,  c.  55,  requiring  no- 
tice to  municipalities  of  injuries  re- 
ceived on  defective  streets  or  side- 
walks, within  90  days,  as  a  condition 
to  liability,  is  not  invalid  under  Const. 
TJ.  S.  Amend.  14,  §  1.  White  v.  City 
of  Nashville,  185  S.  W.  721,  134  Tenn. 
688.    . 

Code  Va.  1904,  §  2436b,  providing  for 
the  sale  of  realty,  subject  to  a  life 
estate,  is  unconstitutional  to  the  ex- 
tent to  which  it  affects  the  rights  of 
adult  remaindermen  as  denial  of  equal 
protection  of  the  laws.  Watkins  v. 
Ford  (Va.)  96  S.  E.  193. 

735.  Jurisdiction  and  venue.— Equal 
protection    having    reference    to    sub- 


stance and  not  form,  does  not  require 
that  the  privilege  of  localizing  actions 
shall  be  conferred  alike  on  resident 
and  nonresident  defendants.  Jefferson 
County  Savings  Bank  v.  Carland  (Ala.) 
71  So.  126. 

Code  Civ.  Proc.  Cal.  |  894,  relative 
to  place  of  trial  of  actions  between 
counties,  cities,  and  cities  and  coun- 
ties, is  not  unconstitutional  as  class 
legislation.  Mono  Power  Co.  v.  City 
of  Los  Angeles,  166  P.  387,  38  Cal. 
App.  675. 

Since  equitable  jurisdiction  is  large- 
ly statutory,  it  may  be  curtailed  in  re- 
spect of  the  power  to  grant  injunction, 
but  it  cannot  be  enacted  that  some  citi- 
zens may  resort  to  it  while  others  can- 
not. Bogni  V.  Perotti,  112  N.  E.  858, 
224  Mass.  162. 

738.  Withdrawal  or  ohange  of  rom- 

edy.F-Plaintiff,  stockholder  in  company 
operating  in  violation  of  St.  Mass. 
1908,  c.  454,  prohibiting  monopolistic 
practices,  because  denied  relief  against 
company,  directors,  etc.,  in  suit  for 
restoration  of  property  rights,  held  not 
denied  equal  protection  of  laws.  Du- 
ane  v.  Merchants'  Legal  Stamp  Co. 
(Mass.)  120  N.  E.  370. 

740.  Parties,  process,  and  notices- 
Laws  N.  J.  1908,  p.  613,  requiring  non- 
resident automobile  owners  to  appoint 
secretary  of  state  as  agent  for  service 
of  process  in  action  or  proceeding 
caused  by  operation  of  vehicle  within 
the  state,  does  not  deny  rights  under 
Const.  Amend.  14.  Kane  v.  State  of 
New  Jersey,  37  S.  Ct.  30,  242  U.  S. 
160,  61  L.  Ed.  222,  affirming  judgment 
Same  v.  Titus,  80  A.  453,  81  N.  J.  Law, 
594,  Ann.  Cas.  1912D,  237. 

Proceeding  to  remove  an  attorney 
is  not  by  writ,  but  by  an  order  to  show 
cause,  and  though  an  order  served  on 
the  respondent  in  a  disbarment  pro- 
ceeding did  not  comply  with  the  re- 
quirements of  law  governing  writs,  the 
process  was  not  violative  of  the  fed- 
eral Constitution,  guaranteeing  equal 
protection  of  laws.  In  re  Allin,  112 
N.  E.  494,  224  Mass.  9. 

742.  Rules  of  evldenoe^— As  there  is 
no  vested  right  in  the  rules  of  evidence, 
the  general  principle  is  that  the  ob- 
ligation of  a  contract  is  not  impaired, 
nor  due  process  of  law  nor  the  equal 
protection  of  law  denied,  by  a  statute 
making  a  fact  proved  presumptive  evi- 
dence of  another,  and  since  the  Legis- 
lature may  create  the  presumption 
where  it  did  not  before  exist,  it  may 
by  repealing  the  statute  destroy  the 
presumption.  Virginia  &  West  Vir- 
ginia Coal  Co.  V.  Charles  (C.  O.  A.) 
254  F.  379. 

A  state  cannot,  ^insistently  with 
equal  protection  of  the  laws,  create,  as 
is  attempted  by  Act  La.  No.  10  of 
1915,  presumption  of  participation  in 
forbidden  monopoly  by  payment  in  the 
state  by  a  refiner  of  a  less  price  for 
sugar  than  he  pays  in  any  other  state, 
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or  closing  his  refinery  for  more  than 
one  year.  McFarland  v.  American 
Sugar  Refining  Co.,  36  S.  Ct.  498,  241 
U.  S.  79,  60  L.  Ed.  899,  affirming  de- 
cree An^erican  Sugar  Refining  Go.  y. 
McFarland  (D.  C.)  229  F.  284. 

Act  CaL  April  8,  1911,  conclusively 
presuming  an  employ^  free  of  contrib- 
utory negligence,  where  the  violation 
of  a  statute  enacted  for  his  safety 
contributed  to  his  injury,  and  Act  Oal. 
April  22,  1911,  regulating  the  use  and 
maintenance  of  electric  poles  and  wires, 
held  not  unconstitutional  as  class  leg- 
islation. Blozham  v.  Tehama  County 
Telephone  Co.,  165  P.  654,  29  CaL 
App.  326. 

743v    Pravisional       remedies. » Civ. 

Code  Ariz.  1913,  par.  1464,  authorizing 
injunction  only  when  necessary  to  pre- 
vent injury  to  property  right  for  which 
there  is  no  adequate  remedy  at  law, 
does  not  deny  to  employers,  seeking 
injunction  to  restrain  picketing,  equal 
protection  of  law;  such  statute  not  for- 
bidding injunction  to  restrain  unlaw- 
ful acta,  but  merely  throwing  burden 
upon  employer  to  prove  that  the  pick- 
eting sought  to  be  restrained  is  un- 
lawful. Truax  v.  Corrigan  (Ariz.)  176 
P.  570. 

The  denial  of  mandamus  to  compel 
village  trustees  to  submit  to  electors 
a  proposed  village  extension  is  not  a 
denial  of  the  equal  protection  of  the 
laws,  where  the  petition  for  such  ex- 
tension is  defective.  People  ex  rel. 
Underwood  v.  Board  of  Trustees  of 
Incorporated  Village  of  Patchogue,  112 
N.  E.  169,  217  N.  Y.  466,  affirming  or- 
der 156  N.  Y.  S.  1096,  171  App.  Div. 
347. 

745.  Course  and  conduct  of  trial.F- 
Act  La.  No.  17  of  1916,  providing  that 
suits  for  damages  for  personal  in- 
juries shall  be  tried  by  preference,  is 
not  unconstitutional  on  ground  of  giv- 
ing preference  to  certain  persons. 
Morris  v.  St.  Bernard  Cypress  Co.,  73 
So.  345,  140  La.  511. 

747.  Judgment  and  execution^— Acts 
Tenn.  1905,  c.  376,  §  2,  providing  a  90 
per  cent  exemption  for  persons  with 
an  income  of  less  than  $40  per  month, 
and  a  maximum  exemption  of  $36  to 
persons  earning  over  $40  per  month,  is 
not  unfair  discrimination,  but  such 
classification  is  reasonable.  Frazier  v. 
Nashville  Veteriilary  Hospital,  201  S. 
W.  751,  139  Tenn.  440. 

748.  Appeals  and  other  proceedings 
for  revieww— Acts  Neb.  1915,  c.  184, 
creating  the  Supreme  Court  Commis- 
sion, is  not  invalid  as  depriving  ap- 
pellants of  the  equal  protection  of  the 
laws.  In  re  Supreme  Court  Commis- 
sion (Neb.)  160  N.  W.  737. 

Laws  Wis.  1913,  c.  755,  intended  as 
a  complete  scheme  for  control  of  pow- 
.er  dams  and  modifying  franchises,  but 
failing  to  give  some  of  parties  af- 
fected right  of  appeal  and  review,  held 
unconstitutional,  as  denying  equal  pro- 
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tection  of  laws.  State  v.  WiscoDBin- 
Minnesota  Light  &  Power  Co.,  162  N. 
W.  433,  165  Wis.  430. 

(/)  Criminal  prosecutions  and  prooetir 
ings  for  contempt 

749.  Prosecutions    In     generalw-AH 

persons  on  trial  are  entitled  to  the 
equal  protection  of  the  law.  One  able 
to  pay  for  his  subpoenas  does  not  have 
to  make  affidavit  as  to  what  he  ex- 
pects to  prove  by  his  witnesses  in  or* 
der  that  they  may  be  subpoenaed,  and 
to  admit  an  affidavit  of  an  insolvent 
defendant  in  evidence  against  him  is 
not  according  to  the  equal  protection 
of  the  law  accorded  a  solvent  defend- 
ant. BaUey  v.  State  (Fla.)  79  So.  730. 
Gen.  Laws  B.  I.  1909,  c  345,  {  18, 
and  indictments,  charging  defendant  as 
accessory  to  embezzlement,  drawn 
thereunder,  held  not  to  deny  equal 
protection  of  the  law.  State  v.  Davis 
(R.  I.)  97  A.  818,  reargument  denied 
98  A.  57. 

750.  Statutory  oroatlon  or  defliiti»i 
of  offense^— While  the  Legislature  baa 
a  wide  discretion  in  determining  what 
shall  be  considered  crime  and  the  daa- 
sification  of  crime,  discrimination  of 
criminal  statutes  applying  to  certain 
persons  or  classes  must  be  based  on 
valid  distinctions,  and  not  upon  mere 
arbitrary  classification  in  favor  of  cer- 
tain individuals  or  corporations.  Miller 
V.  Sincere,  112  N.  E.  664.  273  lU.  191 

Ordinance  making  it  an  offense  to 
operate  a  house  of  prostitution  and 
providing  a  penalty  therefor,  was  not 
unreasonable,  harsh,  and  discriminating 
so  as  to  deny  the  accused  equal  pro- 
tection of  the  laws.  City  of  New  Or- 
leans V.  White  (La.)  78  So.  745. 

Rev.  St.  Me.  c.  127,  f  27,  as  amend- 
ed by  St  1917,  c.  291,  forbidding  any 
person  to  deposit  intoxicating  liquor 
or  to  have  it  in  his  possession  with  in- 
tent to  sell  it  in  state  in  violation  of 
law,  and  prescribing  penalty  for  so  do- 
ing, fits  alike  the  case  of  every  per- 
son violating  its  inhibitions,  and  does 
not  deny  to  any  person  within  its  j^* 
risdiction  the  equal  protection  of  its 
laws.  Le  Clair  v.  White  (Me.)  104  A 
516. 

Laws  Minn.  1915,  c.  105,  makmg  mis- 
use by  contractor,  vnth  intent  to  de- 
fraud, of  moneys  paid  him  by  owner 
for  improvements  larceny,  is  not  claaa 
legislation.  State  v.  Harris  (Minn.) 
158  N.  W.  829. 

Gen.  Laws  Minn.  1917,  c.  215  (Gen. 
St.  Supp.  1917,  H  8596-1  to  8586-4), 
declaring  and  defining  criminal  eyndi- 
calism,  prohibiting  the  advocacy  of  ^^ 
otage  or  other  methods  of  terrorisni 
to  accomplish  industrial  or  poUti<*l 
ends,  is  not  obnoxious  to  Const  U.  8. 
Amend.  14,  as  denying  the  equal  pro- 
tection of  the  laws.  State  v.  Moiled 
(Minn.)  167  N.  W.  345.  . 

Acts  Tex.  S5th  Leg.  c.  133,  amend- 
ing Pen.  Code  1911,  art  421,  so  sfl  to 
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extend  the  crime  of  barratry  to  per« 
sons  not  lawyers,  was  not  in  violation 
of  Const.  U.  S.  Amend.  14,  §  1,  as 
class  legislation;  act  making  no  classes 
'but  applying  to  every  person  who 
might  violate  its  provisions.  Ex  parte 
McCloskey  (Tex.  Or.  App.)  199  S.  W. 
1101. 

752.  Arrest  and  confinement  of 
youthfni  offeniler8.F-Legi8lature  in  en- 
acting criminal  laws  may  take  cog- 
nizance of  the  youth  of  offenders  and 
make  provisions  modifying  or  exempt- 
ing them  from  punishment,  which  clas- 
sification is  valid  where  it  operates  in 
a  uniform  manner  upon  the  class.  Mc- 
Laren V.  State  (Tex.  Gr.  App.)  199  S. 
W.  811. 

755.  Indictment  or  Information^^ 
Laws  Or.  1915,  p.  106,  {  33,  providing 
that  indictment  need  not  state  names 
by  whom  or  to  whom  liquor  was  sold, 
does  not  violate  Fourteenth  Amend- 
ment. State  V.  Wilbur,  167  P.  669,  85 
Or.  565,  denying  rehearing  166  P.  61, 
85  Or.  665. 

757.  Rules  of  evidence^— Litroduc- 
tion  of  evidence  obtained  by  unlawful 
search  of  premises  does  not  deny  equal 
protection  of  the  laws.  Hysler  v. 
State  (6a.)  96  S.  E.  884. 

Rule  admitting  incriminatory  evi- 
dence discovered  upon  an  illegal  arrest 
and  upon  unlawful  search  of  person 
and  premises  of  accused  does  not  deny 
the  equal  protection  of  the  laws.  Groce 
V.  State  (Ga.)  97  S.  B.  525. 

758.  Drawing,  summoning,  and  Im- 
paneling trial  Juror8.F-A  juror  put  up- 
on defendant  and  peremptorily  chal- 
lenged is  not  so   disqualified  that  he 


could  not  be  again  put  on  defendant  at 
a  subsequent  trial  under  the  same  in- 
dictment on  the  ground  that  it  would 
deprive  him  of  the  equal  protection  of 
the  laws.  Esa  v.  State  (Ga.)  90  S.  E. 
278,  answers  to  certified  questions 
conformed  to  (App.)  90  S.  E.  732. 

Overruling  defendant's  objection  to 
summoning  panel  from  county  not  "ad- 
joining" that  in  which  trial  was  had 
did  not  deny  him  equal  protection  of 
laws.  Erasure  v.  Comnwnwealth,  202 
S.  W.  653,  180  Ky.  274. 

Act  La.  No.  135  of  1898,  creating  a 
jury  commission  with  power  to  select 
persons  for  service  upon  juries,  does 
not  conflict  with  Const.  IT.  S.  Amend. 
14,  by  allowing  commission  to  discrim- 
inate against  one  set  of  citizens  in 
favor  of  another.  State  v.  Jackson, 
77  So.  484, 142  La.  636. 

762.  Sentence   and   punish  men tw-^r. 

Code  S.  C.  1912,  {  994,  providing  that 
infants  tried  and  convicted  may  be  sen- 
tenced to  state  industrial  school  un- 
til they  reach  the  age  of  21,  is  not 
unconstitutional,  in  that  it  denies  in- 
fants equal  protection  of  the  laws, 
especially  in  view  of  Const.  S.  C.  art. 
12,  §  7,  expressly  conferring  upon  Leg- 
islature authority  to  establish  a  reform- 
atory for  juvenile  offenders.  State  v. 
Cagle  (S.  C.)  96  S.  E.  291. 

763.  Proceeding  for  oontempt.^ 
Comp.  Laws  Mich.  1915,  S  13765,  subd. 
2,  and  proceedings  had  thereunder,  re- 
sulting in  issuance  of  warrant  by  pro- 
bate court  and  arrest  of  executor,  who 
refused  to  comply  with  order  to  pay 
over  dividends,  afforded  executor  equal 
protection  of  law.  Ex  parte  Merrill, 
167  N.  W.  30,  200  Mich.  244. 


Am.,  art.  15,  §  1.  Right  to  vote  not  to  be  denied  or  abridged. 


5.  Right  to  vote  In  generalw— The 
right  to  vote  is  one  which,  under  both 
federal  and  state  Constitutions,  can  be 
bestowed  on  some  and  denied  to  others, 
and  can  be  reasonably  regulated  by  the 
Legislature  with  reference  to  the  con- 
duct of  elections.  McKenzie  v.  Boy- 
kin  (Miss.)  71  So.  382. 

The  Texas  Presidential  Primary  Act, 
applying  only  to  political  parties  poll- 
ing 50,000  votes  for  Governor,  is  not 

Am.y  art.  16.  Income  tax. 

Purpose  of  amendments— This  ar- 
ticle does  not  extend  the  taxing  pow- 
er of  the  United  States  to  new  or  ex- 
cepted subjects,  but  merely  removes  all 
occasion  which  otherwise  might  exist 
for  apportionment  among  the  states  of 
taxes  laid  on  income  whether  derived 
from  one  source  or  another.  William 
B.  Peck  &  Co.  V.  Lowe,  38  S.  Ct.  432, 
247  U.  S.  165,  62  L.  Ed.  1049,  affirm- 
ing judgment  (D.  C.)  234  F.  125. 

Income  Tax  Act  Oct.  3,  1013.  §  2, 
par.  G  (c),  being  Comp.  St.  1916,  { 
6336J,  providing  for  a  tax  on  corporate 
incomes,    must    be    construed,   as    ex- 


invalid  because  it  applies  at  present 
to  only  the  Democratic  party.  Waples 
V.  Marrast  (Tex.)  184  S.  W.  180. 

6.  State  or  municipal   electlonSd^It 

is  not  within  power  of  Legislature  to 
abridge  right  of  suffrage  for  office  cre- 
ated by  Constitution  when  that  instru- 
ment prescribes  that  the  officer  shall 
be  elected.  State  T.  Doane,  158  P. 
38,  98  Kan.  435. 


duding  from  taxation  any  Income  that 
accrued  prior  to  March  1,  1913,  par- 
ticularly as  before  the  ratification  of 
the  Sixteenth  Amendment,  in  Febru- 
ary, 1913,  Congress  had  no  authority 
to  tax  income  without  apportioning  the 
tax  among  the  states  according  to  pop- 
ulation. Southern  Pac.  Co.  v.  Lowe, 
38  S.  Ct  540,  247  U.  S.  330,  62  L.  Ed. 
1142,  reversing  judgment  (D.  C.)  238 
F.  847. 

Constitutionality  of  Income  tax  law. 
— ^The  retroactivity  of  Income  Tax  Act 
Oct.  3,  1913  (Comp.  St.  1916,  §  6336a 
et  seq.)i  from  the  date  of  its  passage 
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to  a  date  not  prior  to  the  adoption  of 
Const.  Amend.  16,  authorizing  income 
tax  withoat  apportionment,  was  per- 
missible. Congress  was  at  liberty  to 
tax  as  income,  without  apportionment, 
everything  that  became  income,  in  the 
ordinary  sense  of  the  word,  after  the 
adoption  of  the  amendment,  including 
dividends  received  by  a  corporate  stock- 
holder in  the  ordinary  course,  though 
paid  from  a  surplus  of  corporate  as- 
sets previously  existing.  Lynch  v. 
Hornby,  38  S.  Ct.  543,  247  U.  S.  339, 
62  L.  Ed.  1149,  reversing  judgment  236 
F.  661,  149  C.  C.  A.  657. 

The  federal  Income  Tax  Act  (Comp. 
St.  1916,  §  6336a  et  seq.),  though  pass- 
ed October  3,  1913,  could  tax  income 
from  March  1st  of  that  year.  Woods 
V.  Lewellyn  (C.  C.  A.)  252  F.  106. 

Income  Tax  Act  Oct.  3,  1913  (Comp. 


St.  1916,  8  6336J),  construed  as  taxing 
stock  dividends,  is  constitutional,  for 
they  possess  the  real  essentials  of  in- 
come. Towne  v.  Eisner  (D.  C.)  242 
F.  702,  judgment  reversed  38  S.  Ct. 
158,  245  U.  S.  418,  62  L.  Ed.  — . 

What     constitutes     "ineone."— The 

word  "income**  must  be  presumed  to 
have  been  used  in  this  article,  in  the 
sense  in  which  the  Supreme  Court  had 
theretofore  defined  it,  if  a  judicial  defi- 
nition had  been  clearly  given.  Towne 
V.  Eisner  (D.  C.)  242  F.  702,  judg- 
ment reversed  38  S.  Ct.  158,  245  U. 
S.  418,  62  L.  Ed.  372,  L.  R.  A.  1918D, 
254. 

Under  this  article  stock  dividends 
held  not  taxable,  even  though  express- 
ly declared  taxable  by  Income  Tax  Act 
Oct  3,  1913  (Comp.  St  1916,  8  6336j), 
unless  they  are  in  fact  income.    Id. 


[ARTICLE  XVIII] 

Section  1.  After  one  year  from  the  ratification  of  this  article 
the  manufacture,  sale,  or  transportation  of  intoxicating  liquors 
within,  the  importation  thereof  into,  or  the  exportation  thereof  from 
the  United  States  and  all  territory  subject  to  the  jurisdiction  there- 
of for  beverage  purposes  is  hereby  prohibited. 

Sec.  2.  The  Congress  and  the  several  States  shall  have  con- 
current power  to  enforce  this  article  by  appropriate  legislation. 

Sec.  3.  This  article  shall  be  inoperative  unless  it  shall  have 
been  ratified  as  an  amendment  to  the  Constitution  by  the  legisla- 
tures of  the  several  States,  as  provided  in  the  Constitution,  within 
seven  years  from  the  date  of  the  submission  hereof  to  the  States  by 
the  Congress. 

The  eighteenth  amendment  was  proposed  by  a  joint  resolution  passed  at  the 
second  session  of  the  Sixty-Fifth  Congress,  and  was  ratified  by  the  requisite 
number  of  states  as  indicated  by  a  certificate  of  SVank  L.  Polk,  acting  Secre- 
tary of  State,  bearing  date  January  29,  1919.  The  states  ratifying  the  amend- 
ment, as  shown  by  such  certificate,  are  as  follows:  Alabama,  Arixona,  Calif oi^ 
nia,  Colorado,  Delaware,  Florida,  Georgia,  Idaho^  lUinoia,  Indiana,  Kansas, 
Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts,  Michigan,  Minneaota, 
Mississippi,  Montana,  Ncbr^ka,  New  Hampshire,  North  Carolina,  North  Da- 
kota, Ohio,  Oklahoma,  Oregon,  S«nth  Dakota,  South  Carolina,  Tezaa,  Utah, 
Virijinia,  Washington,  West  Virginia,  Wisconsin  and  Wyoming. 

Nineteenth  Ajixndment 
What  will  constitute  the  nineteenth  amendment,  if  ratified  by  three-fourths 
of  the  states,  was  proposed  by  a  resolution  of  the  House  of  Representatives,  of 
date  May  24,  1919,  and  of  the  Senate,  of  date  June  4,  1919.    The  proposed 
amendment  reads  as  follows: 

"Article  — . 

"The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  state  on  account  of  sex. 
"Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation." 

Decisions  Relating  to  Constitution  and  Govbbnment  in  General 


I.  Construction  of  Constitution  In 
generai^-^A  state  Constitution  should 
be  liberally  construed  in  contradistinc- 
tion to  a  strict  construction  of  the  fed- 
eral Constitution.  Terrell  v.  Middle- 
ton  (Tex.  Civ.  App.)  187  S.  W.  367. 

l>/2.  General  rules  for  construction 
of  federal  statutes.— Name  given  con- 
gressional enactment  by  way  of  desig- 
nation in  the  act  or  in  the  report  of 
the  committee  accompanying  the  bill 
cannot  change  the  plain  implication  of 
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the  words  of  the  statute.  Caminetti 
V.  U.  S..  37  S.  Ct.  192,  242  U.  S.  470, 
61  L.  Ed.  442,  L.  R.  A.  1917F,  502, 
Ann.  Cas.  1917B,  1168,  affirming  judg- 
ments Diggs  V.  Same,  220  F.  545,  136 
C.  C.  A.  147,  and  Hays  v.  Same,  231 
F.  106,  145  C.  C.  A.  294. 

A  public  statute  relating  to  the  mili- 
tary power  of  the  government  should 
be  liberally  construed,  so  as  to  make 
such  power  effective.  Sweetser  v.  Em- 
erson, 236  F.  161,  149  C.  C.  A.  351; 
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Same  v.  Lowell,  236  F.  169,  149  O.  C. 
A.  359. 

The  intentioii  of  Congress  to  make 
statutory  requirements  retroactiys 
should  not  be  collected  by  implication, 
unless  such  implication  is  plainly  neces- 
sary. The  San  Juan  (G.  C.  A.)  250  F. 
93. 

It  is  only  when  an  act  of  Gongrees 
is  ambiguous  that  the  debates  when  it 
was  under  consideration  may  be  resort- 
ed to  in  aid  of  its  construction;  where 
the  language  is  clear  it  is  controlling 
and  conclusive.  U.  S.  y.  United  Shoe 
Machinery  Go.  (D.  G.)  234  F.  127. 

A  federal  statute  will  not  be  declar- 
ed void  by  the  courts,  unless  it  appears 
beyond  a  reasonable  doubt  that  it  is 
not  within  the  constitutional  powers 
of  Gongress.    Id. 

The  presumption  is  that  statutes  are 
constitutional  and  that  Gongress  in- 
tended to  keep  within  its  powers;  and, 
where  statutes  will  bear  two  construc- 
tions, one  within  the  powers  of  Gon- 
gress and  one  without  them,  courts 
will  adopt  the  former.  U.  S.  v.  Mets- 
dorf  (D.  C.)  252  F.  933. 

5.  Abrogation     of     common     law.— 

Where  there  is  no  statutory  provision 
to  guide  it,  a  federal  statute  must  be 
construed  with  reference  to  the  com- 
mon  law  existing  prior  to  the  Declara- 
tion of  Independence;  there  being  no 
federal  common  law.  United  Copper 
Securities  Co.  v.  Amalgamated  Copper 
Co.,  232  F.  574,  146  C.  C.  A  532. 

Except  in  construing  Constitution, 
there  is  no  national  common  law  dis- 
tinct from  that  adopted  by  each  state 
and  subject  to  statutory  modification. 
Denver  &  B.  G.  R.  Co.  v.  U.  S.,  241 
F.  614,  154  G.  C.  A.  372. 

There  are  no  common-law  offenses 
against  the  United  States.  Hamburg- 
American  Steam  Packet  Go.  v.  U.  S. 
(C.  C.  A.)  250  F.  747. 

An  act  of  Congress  can  be  held  in- 
valid only  if  contravening  the  Constitu- 
tion, though  inimical  to  the  common 
law.  Story  v.  Perkins  (D.  C.)  243  F. 
997,  judgment  affirmed  Jones  v.  Same, 
38  S.  Ct.  166,  245  U.  S.  390,  62  L. 
Ed.  358. 

Principles  of  the  common  law  de- 
veloped in  England  after  the  American 
Revolution  are  not  controlling  in  the 
courts  of  the  United  States.  In  re 
Borden's  Estate  (Sur.)  159  N.  Y.  S. 
346,  95  Misc.  Rep.  443. 

6.  Constitution  as  grant  from  statos. 

— See  notes  under  Tenth  Amendment, 
ante. 

15.  Nature  of  union  and  relation  be- 
tween states,  and  states  and  the  Unit- 
ed Statss  In  gensrald— Concurrent  ju- 
risdiction over  Columbia  river  given 
state  of  Washington  by  Act  Feb.  14, 
1859,  c.  33,  §  2,  held  not  to  extend  to 
removal  from  bed  of  stream  of  set 
nets  anchored  to  the  bottom  of  the 
river.  McGowan  v.  Columbia  River 
Packers'  Ass'n,  38  S.  Ct.  129,  245  U. 


S.  352,  62  L.  Ed.  842,  affirming  decree 
Columbia  River  Packers'  Ass'n  y.  Mc- 
Gowan, 219  F.  365,  134  O.  0.  A  461. 

Gongress  cannot  provide  for  the  pun- 
ishment of  a  violation  of  the  laws  of 
a  state  justiciable  only  in  its  courts. 
Butterfield  v.  U.  &.,  241  F.  656,  154 
G.  G.  A.  832. 

Under  Pub.  Laws  Me.  1915,  c.  235, 
S  11,  regulating  the  transportation  of 
lobsters  without  the  state,  held,  that 
the  refusal  of  the  owner  of  a  vessel 
outside  the  state  waters  to  return  to 
such  state  waters  is  not  a  criminal  of- 
fense, as  the  legislative  power  ends  at 
the  state  line,  although  it  may  work 
a  forfeiture  of  the  bond  and  a  revoca- 
tion of  the  license.  State  v.  Le  Blanc 
(Me.)  98  A.  119. 

Grimes  and  offenses  against  laws  of 
any  state  can  only  be  defined,  prosecut- 
ed, and  pardoned  by  sovereign  author- 
ity of  that  state,  and  authorities  of 
other  iltates  will  take  no  action  in 
regard  to  them,  except  by  way  of  ex- 
tradition. Adams  v.  Dick  (Sup.)  170  N. 
Y.  S.  17,  103  Misc.  Rep.  259. 

151/2.  State  boondaries.^Rule  that 
stream  remains  boundary,  notwith- 
standing accretion  or  erosion,  but  that, 
on  a  sudden  and  perceptible  abandon- 
ment of  the  old  channel,  the  boundary 
remains  at  the  former  line,  held  ap- 
plicable to  the  boundary  between  states. 
A.  G.  Wineman  &  Sons  v.  Reeves,  245 
F.  254,  157  G.  G.  A.  446. 

20.  Confederate  8tate«.i-^onstitu- 
tion  of  North  Carolina  of  1868  took 
effect  for  purposes  of  domestic  policy 
in  April,  1868,  and  not  when  Gongress 
approved  it.  Freeman  ▼.  lide  (N.  G.) 
97  S.  E.  402. 

21.  Sovereign  rights  and  preroga- 
tives of  government  in  generalw— Where 
a  special  assessment  to  pay  for  a  par- 
ticular improvement  has  been  held  to 
be  illegal  the  United  States  Constitu- 
tion does  not  prevent  the  making  of  a 
new  and  just  assessment  to  pay  for  the 
completed  work.  Schneider  Granite 
Co.  V.  Gast  Realty  &  Investment  Co., 
38  S.  Ct.  125,  245  U.  S.  288,  62  L. 
Ed.  292,  affirming  judgment  191  S.  W. 
689,  269  Mo.  561. 

The  United  States  abandons  its  sov- 
ereign capacity  when  it  enters  into 
commercial  transactions,  so  one  con- 
spiring to  defraud  the  Panama  Rail- 
road Company,  of  which  the  United 
States  owned  the  entire  stock,  is  not 
guilty  of  the  offense  of  conspiring  to 
defraud  the  United  States,  denounced 
by  Penal  Code,  §  37  (Comp.  St.  1916, 
S  10201).  Salas  v.  U.  S.,  234  F.  842, 
148  C.  C.  A.  440,  reversing  judgment 
U.  S.  V.  Burke  (D.  C)  221  F.  1014. 

Where  a  dam  was  constructed  by  de- 
fendant in  aid  of  navigation,  under  au- 
thority of  government  and  act  of  Con- 
gress and  in  strict  compliance  with 
specifications,  defendant,  as  agent  of 
the  government,  held  relieved  from  lia- 
bility for  nuisance,  caused  by  decay  of 
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vegetable  matter  submerged,  and  is 
not  liable  for  consequential  damages 
except  to  property.  Burnett  v.  Ala- 
bama Power  Co.  (Ala.)  74  So.  459. 

The  recognition  by  tfie  United  States 
on  August  31,  1917,  of  the  Carranza 
government  as  the  de  jure  govern- 
ment of  Mexico  is  retroactive  in  effect, 
and  validates  all  actions  and  conduct 
of  the  government  so  recognized  from 
the  commencement  of  its  existence. 
•Molina  v.  Oomision  Reguladora  del 
Mercado  de  Henequen  (N.  J.  Sup.)  104 
A.  450. 

United  States  may,  by  virtue  of  its 
general  sovereignty,  take  such  meas- 
ures as  are  necessary  to  insure  peace 
and  order  In  performance  of  any  of  its 
functions.  People  ex  rel.  Doscher  v. 
Sisson  (Sup.)  167  N.  Y.  S.  801,  180 
App.  Div.  464,  order  affirmed  118  N. 
E.  789.  222  N.  Y.  387. 

23.  Public    poiioy   of   governments 

The  Constitution  and  laws  of  the  Unit- 
ed States  and  of  the  state  and  the  de- 
cisions of  their  courts  are  the  sources 
to  be  consulted  in  determining  an  issue 
of  public  policy.  Arlington  Hotel  Co. 
V.  Rector  (Ark.)  186  S.  W.  622. 

26.  Exereise   of   eminent    domain.— 

When  the  United  States  seeks  to  be- 
come an  appropriator  of  the  waters  of 
a  nonnavigable  stream  under  the  doc- 
trine of  appropriation,  they  must  com- 
ply with  the  local  law.  Forbes  v.  U. 
S.,  52  Ct.  CI.  60. 

An  abandonment  of  a  water  right  lo- 
cation is  voluntary,  and  cannot  be 
shown  by  nonuser  alone;  but  there 
must  be  a  concurrence  of  act  and  in- 
tent, relinquishment  of  possession,  and 
intent  not  to  resume  it  for  a  beneficial 
use.     Id. 

31.  Suits  by  or  against  government. 
—The  state  ofl  New  Mexico  cannot 
maintain  in  Supreme  Court  of  United 
States  bill  against  Secretary  of  Inte- 
rior and  Commissioner  of  General  Land 
Office  to  establish  title  in  fee  simple 
to  certain  lands  under  School  Land 
Grant  Act  June  21,  1898,  and  restrain 
Interior  Department  from  disposing  of 
the  lands,  where  questions  of  law  and 
fact  as  to  the  character  of  the  land  are 
in  issue.    State  of  New  Mexico  v.  Lane, 

37  S.  Ct  348,  243  U.  S.  52,  61  L.  Ed. 
588. 

Where  Postmaster  General,  acting 
under  Appropriation  Act  March  9, 
1914,  authorizing  expenditures  for  ex- 
perimental deliveries,  determined  in  in- 
terests of  service  that  experiment  should 
be  conducted  at  Washington,  D.  C,  and 
First  Assistant  Postmaster  General,  as 
authorized  by  its  terms,  notified  plaintiff 
in  writing  of  cancellation  of  contract 
for  collecting  and  delivering  mail  in 
Washington,  plaintiff's  suit  to  enjoin 
annulling  contract  must  be  deemed  one 
against  United  States.    Wells  v.  Roper, 

38  S.  Ct.  317,  246  U.  S.  335,  62  L.  Ed. 
756,  affirming  decree  44  App.  D.  C.  276. 
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Right  of  individuals  to  sue  a  state  can 
come  only  from  consent  of  the  state, 
and  not  from  Constitution  or  laws  of 
United  States.  Palmer  v.  State  of 
Ohio,  39  S.  Ct  16,  63  L.  Ed,  — . 

Filing  of  suit  to  cancel  patent  to  land 
held  not  election  of  remedy,  preventing 
action  at  law  for  damages,  where,  be- 
fore filing  of  suit,  defendant  had  con- 
veyed land,  so  that  such  remedy  did 
not  exist  Bistline  v.  U.  S.,  229  F. 
546,  144  C.  C.  A.  6. 

Where  the  United  States  brings  suit 
as  representative  of  Creek  Tribe  as 
real  party  in  interest,  equities  of  United 
States  are  no  greater  or  less  than  those 
of  real  party  in  interest  Folk  v.  U. 
S.,  233  F.  177,  147  C.  C.  A.  183. 

When  United  SUtes  or  Creek  Tribe 
seeks  relief  in  equity,  their  rights, 
aside  from  mere  delay,  are  measured  by 
legal  estoppel,  equitable  estoppel,  and 
other  principles  of  equity  jurisprudence 
applicable  to  individuals.     Id. 

An  action  for  mandamus  to  compel 
an  official  of  the  United  States  to  do 
his  plain  ministerial  duty  under  the 
laws  is  not  an  action  against  the  United 
States  and  is  within  the  jurisdiction  of 
a  federal  court  Smith  v.  Jackson,  241 
F.  747,  154  C.  O.  A.  449. 

The  equitable  claims  of  a  state  or  na- 
tion appeal  to  the  conscience  of  a  chan- 
cellor with  no  greater  or  less  force 
than  would  those  of  a  private  citizen 
under  like  circumstances;  and,  barring 
the  effect  of  mere  delay,  they  are  judi- 
cable in  a  court  of  chancery,  to  whose 
jurisdiction  the  state  or  nation  submits 
them,  under  the  rules  applicable  to 
private  citizens.  U.  S.  v.  Diamond 
Coal  &  Coke  Co.  (C.  C.  A.)  254  F.  266. 
The  United  States  have  no  more 
rights,  so  far  as  equitable  jurisdiction 
is  concerned,  than  private  citizens.  U. 
S.  V.  Board  of  Com*rs  of  Osage  County, 
Okl.  (C.  C.  A.)  254  F.  670. 

When  the  United  States  comes  into 
a  court  of  equity  to  assert  a  pecuniary 
demand  against  a  citizen  or  to  protect 
its  proprietary  interest  its  rights  are 
measured  by  the  same  rules  as  those 
of  a  private  litigant  U.  S.  v.  Midway 
Northern  Oil  Co.  (D.  O.)  232  F.  619. 

The  United  States,  when  the  prevail* 
lug  party  plaintiff  in  an  action  at  law, 
is  entitled  to  recover  costs  and  disburse- 
ments, usually  in  conformity  to  the 
state  practice,  when  no  specific  provi- 
sion is  made  therefor  by  a  federal  stat- 
ute. U.  S.  V.  Minneapolis,  St.  P.  &  S. 
S.  M.  Ry.  Co.  (D.  C.)  235  F.  951. 

The  government,  in  an  action  to  recov- 
er property  as  proprietor,  possesses  no 
greater  or  different  rights  than  a  pri- 
vate litigant  seeking  the  same  relief. 
U.  S.  V.  Dominion  Oil  Co.  (D.  C.)  241 
F.  425. 

If  the  United  States  gives  consent  to 
issuance  of  process  against  it  provided 
process  issues  within  a  limited  time 
after  the  claim  for  redress  arose,  this 
limitation  is  strictly  a  condition  of  the 
remedy  given,  and  not  a  statute  of  limi- 
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tation.  MiU  Creek  &  Minehill  Nay.  & 
R.  Co.  V.  U.  S.  (D.  C.)  246  P.  1018. 

Where  property  of  United  States  has 
been  seized  or  impleaded  in  litiga- 
tion between  individaals,  government, 
through  suggestion  by  district  attorney 
in  form  showing  title  to  property  in 
United  States,  may  secure  release  of 
property  without  becoming  party,  in 
which  event  litigation  must  cease. 
Muir  V.  Louisville  &  N.  R.  Co.  (D.  C.) 
247  F.  888. 

Despite  extremely  broad  war-making 
powers  of  Congress  under  Const,  art.  1, 
§  8,  held  that,  where  President  took 
control  of  railroads  pursuant  to  Act 
Aug.  29,  1916,  ante,  §  1974a,  a  railroad 
cannot  defeat  action  thereafter  institut- 
ed on  ground  that  it  was  one  against 
property  of  United  States  and  that 
United  States  had  not  given  its  consent 
to  be  sued.    Id. 

An  action  to  enjoin  breach  of  a  con- 
tract for  use  of  delivery  trucks  in  car- 
rying mails  held  in  effect  an  action 
against  the  United  States  and  not  main- 
tainable except  in  the  Court  of  Claims. 
Wells  V.  Roper,  44  App.  D.  C.  276. 

A  bill  in  equity  against  the  Secretary 
of  the  Treasury  to  establish  an  equitable 
lien  upon  a  fund  in  his  custody  by  vir- 
tue of  his  oflSce,  such  as  a  fund  derived 
from  the  sale  of  cotton  seized  by  the 
United  States  during  the  Civil  War,  is 
not  maintainable,  as  the  real  defendant 
is  the  United  States,  which  cannot  be 
sued  without  its  consent.  Johnson  ▼. 
McAdoo,  45  App.  D.  C.  440. 

The  Supreme  Court  of  the  District  of 
Columbia  held  to  have  no  jurisdiction 
of  a  suit  in  equity  by  a  landowner 
against  the  Secretary  of  War  and  other 
government  officials  and  a  lessee  of  the 
United  States  of  part  of  the  land  alopg 
Anacostia  river  reclaimed  under  an  act 
of  Congress,  to  remove  the  alleged  cloud 
on  the  title  to  such  land.  Washington 
Steel  &  Ordnance  Co.  v.  Martin,  45 
App.  D.  C.  600. 

A  suit  in  equity  to  establish  a  lien  for 
attorney's  fees  upon  a  fund  appropriat- 
ed by  Congress  to  pay  a  judgment,  to 
enjoin  treasury  officials  from  paying 
such  fund  to  the  client,  and  to  have  a 
receiver  of  the  fund  appointed,  is  not 
a  suit  against  the  United  States.  Mc- 
Adoo V.  Ormes,  47  App.  D.  C.  364. 

The  United  States  cannot  be  made 
parties  defendant  to  an  action  author- 
ized to  be  brought  against  an  Indian 
nation  if  the  jurisdictional  act  is  silent 
upon  that  subject.  Turner  v.  U.  S.,  51 
Ct  CL  125. 

Congress  has  power  to  prescribe  con- 
ditions upon  which  attorneys  will  be 
allowed  to  represent  claimants  before 
any  of  the  courts  of  the  government, 
within  certain  reasonable  limitations, 
if  done  by  general  laws  applicable  to 
all  alike,  and  in  advance  of  the  services 
rendered  in  such  courts.  Moyers  v. 
City  of  Memphis,  186  S.  W.  105,  135 
Tenn.  263. 

Congress  has  the  power  to  determine 


the  conditions  upon  which  the  govern- 
ment will  consent  to  be  sued.    Id. 

33.  Limitations    as    against    govern- 

ment.p— The  general  principle  of  public 
policy  applicable  to  all  governments 
that  the  public  interest  should  not  be 
prejudiced  by  the  negligence  or  de- 
fault of  public  officers  is  the  reason 
for  the  strict  construction  of  statutes 
prescribing  period  of  limitation  against 
the  government  U.  S.  v.  St.  Paul,  M. 
&  M.  Ry.  Co.,  38  S.  Ct.  625,  247  U.  S. 
310,  62  L.  Ed.  1130,  reversing  decree 
225  F.  27,  139  C.  C.  A.  301. 

The  United  States  held  not  bound  by 
statute  of  limitations  in  suit  brought 
by  them  as  a  sovereign  government  to 
enforce  a  public  right  or  assert  a  pub- 
Uc  interest.  Bistline  v.  U.  S.,  229  F. 
546,  144  C.  C.  A.  6. 

The  statute  of  limitations  does  not 
run  against  the  United  States.  Duck- 
worth V.  City  of  Springfield  (Mo.  App.) 
184  S.  W.  476. 

34.  Laohee  as  Imputable  to  govern- 
ment.—See  U.  S.  V.  Fletcher,  242  F. 
818,  155  C.  C.  A.  406,  affirming  decree 
(D.  C.)  231  F.  326. 

The  United  States  held  not  barred  by 
any  laches  of  their  officers  in  a  suit 
brought  by  them  as  a  sovereign  govern- 
ment to  enforce  a  public  right  Bist- 
Une  V.  U.  S.,  229  F.  546,  144  C.  C. 
A.  6. 

Judgments  in  favor  of  the  United 
States  held  not  barred  by  laches  of  of- 
ficers of  the  United  States.  U.  S.  v. 
Minor,  235  F.  101,  148  C.  C.  A.  595. 

The  principle  that  the  United  States 
is  not  barred  by  any  laches  of  its  offi- 
cers is  applicable  only  to  suits  brought 
in  its  sovereign  capacity  to  enforce  a 
public  right  or  assert  a  public  interest. 
U.  S.  V.  Fletcher  (D.  C.)  231  F.  326. 

A  suit  by  the  United  States  to  set 
aside  a  patent  to  land  held  barred  by 
laches  in  failing  to  prosecute,  where 
complainant  was  only  a  nominal  party 
having  no  interest  in  the  land.    Id. 

35.  Estoppel    against    government.^ 

No  agreement  with  agents  of  the  Unit- 
ed States  can  estop  government  from 
questioning  right  to  use  public  land  in 
forest  reservations  as  sites  for  gen- 
erating electric  power.  Utah  Power 
&  Light  Co.  V.  U.  S.,  37  S.  Ct.  387,  243 
U.  S.  389,  61  L.  Ed.  791. 

United  States  is  not  estopped  to 
question  right  to  use  public  lands  in 
forest  reservations  for  work  in  dis- 
tributing electric  power  because  gov- 
ernment officers  did  not  object  there- 
to but  acquiesced  therein.    Id. 

Estoppel  against  United  States  held 
not  to  arise  from  fact  that  adminis- 
trative officers  treated  land  erroneous- 
ly meandered  as  subject  to  riparian 
rights  of  abutting  owners  and  not  sub- 
ject to  disposal  by  the  United  States. 
Lee  Wilson  &  Co.  v.  U.  S.,  38  S.  Ct.  21, 
128,  affirming  decree  227  F.  827,  142 
C.  C.  A.  351,  which  affirmed  U.  S.  v. 
Lee  Wilson  &  Co.  (D.  C.)  214  F.  630. 
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The  doctrine  of  equitable  estoppel 
cannot  be  invoked  against  the  United 
States,  so  far  as  to  validate  the  un- 
authorized appropriation  of  puUic  lands 
on  the  mere  ground  of  occupation  and 
improvements  made  and  the  presump- 
tion that  the  United  States  had  knowl- 
edge thereof.  Utah  Power  &  light 
Co.  V.  U.  S.  (O.  C.  A.)  230  F.  328. 

Judgments  for  plaintiff  in  2  of  18 
actions  to  recover  back  amounts  paid 
for  revenue  stamps  held  to  estop  the 
government  from  re-examining  the 
same,  or  essentially  the  same,  ques- 
tions in  the  other  actions.  Rutan  v. 
Johnson  &  Johnson,  231  F.  369,  145 
C.  C.  A.  363. 

When  United  SUtes  or  Greek  Tribe 
seeks  relief  in  equity,  their  rights,  aside 
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from  mere  delay,  are  measured  by  legal 
estoppel,  equitable  estoppel,  and  other 
principles  of  equity  jurisprudence  ap- 
plicable to  Individuals.  Folk  ▼.  U.  &, 
233  F.  177,  147  C.  O.  A.  183. 

The  nile  that  the  government  is  not 
estopped  by  the  acts  of  its  agent  or 
officers  applies  only  where  such  acts 
are  fraudulent,  unauthorized,  or  mistak- 
en. J.  Homer  Fritch,  Inc.,  v.  U.  S^ 
236  F.  133,  149  O.  O.  A.  343,  affirming 
judgment  on  rehearing  234  F.  608,  148 
C.  O.  A.  374. 

The  United  States  can  no  more  re- 
pudiate its  acceptance,  and  recover 
what  its  Treasurer  paid  on  a  bill  with 
drawer's  name  forged,  than  can  a  pri- 
vate person.  U.  S.  v.  Chase  Nat 
Bank  (O.  C.  A.)  250  F.  105. 
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3a 

— 

— 

— 

514CC 

June  29 

3621 

2 

84 

626 

._ 

9989b 

Sept. 

8 

293 

3b 

— 

^^ 

— 

514CCC 

June  29 

3621 

8 

34 

627 

— 

9989c 

Sept. 

2 

293 

6 

88 

711 

— 

&14e 

June  29 

3621 

4 

84 

628 

— 

9989d 

Sept 

2 

293 

6a 

_— 

— 

— 

614ee 

June  29 

3621 

6 

34 

628 

— 

9989e 

Sept.  2 

293 

7 

38 

712 

— 

514g 

June  29 

3621 

6 

84 

628 

— 

9989r 

Sept. 

2 

293 

8 

38 

712 

— 

5]4h 

June  29 

3621 

7 

34 

628 

— 

9989g 

Sept. 

2 

293 

9 

88 

712 

— 

5141 

June  30 

3914 

2 

84 

762 

_ 

6676a 

Sept. 

2 

293 

12 

— 

— 

— 

514k 

1907 

/ 

Sept 

2 

298 

18 

>~ 

— 

614kk 

■ 

Sept. 

2 

293 

14 

^i_ 

_ 

^.. 

614kkk 

Mch.  1 

2284 

1 

84 

1012 

— 

6955 

Sept. 

2 

298 

16 

II 

II 

614kkkk 

Mc}i.  4 

2907 

— 

34 

1280 

— 

808 

Sept 

2 

293 

16 

^_ 

— 

-^ 

614i 

1908 

Sept 

2 

298 

17 

— 

— 

— 

514II 

Apr.  2 
Apr.  13 
May  11 
M2Cy  13 
May  28 
May  80 

123 
143 
163 
166 
212 
229 

1 

9 
11 

35 
36 
36 
35 
36 
36 

56 

60 

110 

128 

428 

661 

4463 

4414 
6172 

8225 
8663 
2146 
2870 
8168 
9714 

Sept. 
Sept 
Sept. 
Sept. 
Sept 
Sept 
Sept. 

2 
2 
2 
2 
2 
2 
2 

298 
293 
293 
293 
293 
^M 
293 

18 
19 
20 
21 
22 

n 

24 

— 

— 

1 

hum 
6i4an 

514m 

514mm 

614miDm 

}14mmmm 

61411 

1909 

Sept 

2 

293 

26 

— 

— 

— 

514nii 

Aug.  5 

6 

30 

86 

108 

8362 

6169 

Sept. 

2 

293 

26 

— 

— 

_ 

514nnn 

Aug.  6 

6 

40 

36 

117 

... 

6824 

Sept 

2 

293 

27 

— 

— 

— 

614nnnH 

V  tfv  V  ^^ 

Sept 

2 

293 

28 

_^ 

— 

514nnn^ 

1910 

Sept 

2 

293 

29 

.— 

—^ 

_ 

614nnn^ 

Feb.  4 

25 

2 

86 

192 

— 

6831 

Sept 

2 

293 

80 

— 

— 

514nnji% 

June  17 

298 

6 

86 

532 

— 

4674 

Sept 

2 

293 

200 

._ 

.— 

^,1^ 

614nniu] 

June  18 

309 

7 

36 

544 

— 

8563 

Sept 

2 

293 

201 

_^ 

__ 

5140 

June  18 

309 

12 

86 

551 

— 

^     8583 

Sept. 

2 

29» 

202 

^_ 

... 

^i_ 

51400 

June  22 

329 

1 

86 

590 

8264 

6002 

Sept 

2 

293 

203 

_^ 

_ 

_ 

5140O0 

June  26 

386 

6 

36 

815 

— 

7586 

Sept 

2 

293 

204 

^^ 

_ 

_ 

5140000 

June  25 

401 

8 

36 

830 

— 

4362 

Sept 

2 

298 

206 

__ 

_ 

.._ 

614p 

June  26 

423 

— 

36 

851 

— 

9465 

Sept. 

2 

293 

206 

— 

— 

— 

514PP 

1911 

/ 

Sept. 

2 

293 

207 

— 

— 

— 

614PPP 

Feb.  17 
Feb.  17 
Mch.  2 
Mch.  3 

103 
103 
198 
231 

3 
4 

24 

36 
36 
36 
36 

914 

914 

1014 

1091 

3256 

8632 

8633 

5990 

991(3) 

Sept 
S^pt 
Sept 
Sept 
Sept 

2 
2 

2 
2 
2 

293 
293 
298 
293 
293 

208 
209 
210 
300 
301 

— 

— 

— 

514PPPP 

514q 

514qq 

514qq<i 

614qq4N 

1912 

Sept 

2 

293 

302 

— 

— 

— 

614r 

Jan.  18 

9 

__ 

37 

62 

._ 

1109 

Sept 

2 

293 

803 

— 

— 

— 

514rr 

May  11 

123 

6 

— 

— 

8972a 

Sept 

2 

293 

306 

— 

— 

— 

614mT 

Aug.  9 

278 

1 

37 

266 

._ 

4728 

Sept 

2 

293 

306 

— 

— 

— 

514s 

Aug.  20 

308 

8 

37 

318 

_^ 

8760 

Sept 

2 

293 

*  807 

— 

— 

— 

514SS 

Aug.  22 

335 

mm— 

37 

329 

—^ 

2870 

Sept 

2 

293 

308 

— 

— 

— 

514BSS 

Aug.  24 

389 

1 

37 

648 

.m^ 

7619 

Sept. 

2 

298 

309 

— 

— 

— 

614SS3S 

Sept. 

2 

293 

310 

.-~ 

_ 

— 

S14t 

1913 

Sept 

2 

293 

312 

— 

— 

— 

614ttt 

Jan.  24 

10 

— 

37 

650 

4472 

8242 

Sept 

2 

293 

313 

^~- 

>— 

514tttt 

Mch.  8 

118 

1 

87 

732 

4463 

8225 

Sept 

2 

293 

814 

_^ 

— 

— 

89Sle 

Mch.  4 

159 



37 

1013 

4414 

8168 

Sept 

2 

298 

400 

— 

.m— 

614U 

Oct.  3 

16 

n  I 

88 

177 

3167 

6887 

Sept 

2 

293 

401 

— . 

._ 

— 

614UU 

Oct.  3 

16 

n  I 

38 

178 

3172 

6895 

Sept 

2 

293 

402 

— 

— 

— . 

514UUU 

Oct.  3 

16 

II I 

38 

178 

3173 

5896 

Sept 

2 

293 

403 

— 

— 

— 

514v 

Oct.  8 

16 

II I 

38 

179 

3176 

5899  1 

Sept 

2 

293 

404 

— 

— 

B14W 

Dec.  23 

6 

3 

38 

263 

— 

9787 

Oct  J 

22 

331 

2 

88 

747 



6111 

Dec.  23 

6 

4 

38 

254 

— 

9788 

Oct.  ! 

22 

831 

2 

38 

747 



6112 

Dec.  23 

6 

7 

38 

258 

— 

9791 

Oct  ! 

22 

331 

2 

38 

747 

~— 

6124 

Dec.  23 

6 

9 

38 

259 

— 

9792 

Oct  J 

22 

336 

— > 

38 

766 

4472 

8243 

Dec.  23 

6 

10 

38 

260 

— 

9793 

Dec. 

17 

1 

1 

38 

785 

— 

63S7g 

Dec.  23 

6 

11 

38 

261 

— 

9794 

Dec. 

17 

1 

6 

38 

789 

_ 

62871 

Dec.  23 

6 

13 

38 

263 

— . 

9796 

Dec.  23 

6 

13 

38 

264 

6202 

9764 

1915 

% 

t 

Dec.  23 

6 

14 

38 

264 

_> 

9797 

Jan.  : 

26 

19 

4 

88 

800 

— i 

6349d 

Dec.  23 

6 

16 

38 

265 

— 

9799 

Mch. 

3 

76 

1 

38 

863 

— 

9264a 

Dec.  23 

6 

17 

38 

268 

_ 

9698a 

Mch. 

8 

93 

— 

38 

968 

— 

979« 

Dec.  23 

6 

19 

38 

270 

— 

9801 

Mch. 

4 

163 

14 

38 

1182 

4463 

82^5 

CHRONOLOGICAL  TABLE  OF  LAWS 
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Date  of 
Act* 

1916 

May  18 
June  3 
June  3 
June  8 
June  3 
June  3 
June  8 
June  3 
June  3 
June  3 
June  3 
June  3 
June  3 
June  3 
June  3 
June  3 
June  3 
June  8 
June  3 
June  3 
July  1 
July  8 
July  8 
July  8 
July  17 
Aug.  11 
Aug.  11 
Aug:.  29 
Aug.  29 
Aug.  29 
AuiT.  29 
Aug:.  29 
Aug.  29 
AuiT.  29 
Aug.  29 
Aug.  29 
Aug.  29 
Aug.  29 
Aug:.  29 
Augr.  29 
Sept  7 
Sept.  7 
Sept.  7 
Sept.  7 
Sept.  7 
Sept.  7 
Sept.  7 
Sept.  7 
Sept  7 
Sept.  7 
Sept  7 
Sept  7 
Sept  7 
Sept.  7 
Sept  7 
Sept  7 
Sept  8 
Sept  8 
Sept.  8 
Sept.  8 
Sept  8 
Sept.  8 
Sept  8 
Sept  8 
Sept  8 
Sept.  8 
Sept  8 
Sept  8 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 
Dec.  29 


Stat,  at  Larye. 
Ohap.      Sec   Vol.  Pave. 


126  1 

134  6 

134  10 

134  10 

134  11 

184  16 

184  22 

134  23 

134  24 

134  24 

134  24 

134  28 

134  31 

134  87 

134  42 

134  61 

134  66 

134  67 

134  126 

134  126 

209  1 

228  1 

228  2 

228  S 

246  82 

313  — 

313  — 

417  ^ 
417     ,     - 

417  — 

417  — 

417  — 

417  — 

417  — 

417  — 

418  3 
418  8 
418  3 
418  8 
418  3 
461  1 
461  2 
461  9 
461  37 
461  38 
461  39 
451  40 
461  41 
461  42 
461  43 
461  44 
461  — 
461  — 
461  — 
461  » 
461  — 
468  14(d) 
463  16 
463  K  16 
463  16 
463  16 
463^  402(c) 
463  402(c) 
463  402(c) 
463  402(1) 
463  404 


39 
39 

39 
39 
39 
39 
39 
39 

39 
39 
39 
39 
39 
39 
39 
39 
89 
39 
39 
89 

39 
39 
39 
39 

39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 


463 
463 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 


406 

903 

1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 


39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 

39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 


169 
167 

172 
173 
176 
181 
181 
182 

183 
186 
187 
189 
191 
193 
196 
200 
216 
217 
334 
362 

362 
884 
476 
479 

679 
679 
680 
687 
690 
690 
691 
668 
669 
669 
660 
668 
728 
729 
730 


762 
762 
763 
764 
764 
773 
773 
773 
773 
773 
784 
786 
786 
787 
788 
789 

862 
862 
863 
863 
863 
863 
864 
864 
864 
866 
866 


Sec.    Sec. 
R.S.  Oomp.St. 

—  7585 

—  1762a 

—  1807aaa 
~  1829a 

—  1842a 

—  1868a 

—  1991a 

—  1920b 
_  1920a 

—  1920aa 

—  2080a 
^  2144a 

—  1892b 

—  1881a 

—  1881f 

—  18810 

—  1892e 

—  3064a 

—  1949a 

—  2164 

—  6829a 
_  6046a 

—  6046aa 

—  6046b 
—  9836W 

—  6309e 

—  63091 

—  2611e 

—  2697e 

—  2697h 

—  2900a 

—  2900%a(2) 

—  2900%b(3) 

—  2900%b(4) 

—  2900%c(l) 
1342  2308a(60) 
1342  2308a(52) 
1342  2308a(53) 
1842  2308a(67) 
1342  2308a(112) 

—  8146a 

—  8146aa 

—  8146e 

—  8146r(l) 

—  8146r(2) 

—  8146r(3) 

—  8146r(4) 

—  8146r(6) 

—  8146r(6) 

—  8146r(7) 

—  8146r(8) 

—  9794 

—  9796 
6202  9764 

—  9797 

—  9799 
3226  6948 
3167  6887 

3172  6896 

3173  6896 
3176  6899 

—  6111 

—  6112 

—  6114 
8264  6002 
3265  5990 
3354  6161 

—  6371bb 

—  4587a 

—  4587b 

—  4587c 

—  4587d 

—  4587e 

—  4587£ 

—  4687g 

—  4587h 

—  45871 

—  4587J 
^  4587k 


Date  ef 

Act. 

191T 

Feb.  3 
Feb.  3 
Feb.  3 
Feb.  3 
Feb.  8 
Feb.  3 
Feb.  3 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  5 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  5 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  5 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  5 
Feb.  6 
Feb.  6 
Feb.  5 
Feb.  6 
Ffeb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  6 
Feb.  8 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 
Feb.  14 


Stat,  at  iMTge, 
,  -^   See.    Sec. 

Chap.   Sec.  Vol.  Page.   B.S.  €k»iiip.St. 


26 
26 
26 
26 
26 
26 
27 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
34 
63 
53 
63 
63 
63 
63 
63 
63 
53 
63 
63 
63 
63 
53 
53 
53 
53 
63 
53 
53 
63 
53 
53 
53 
63 
53 
63 
63 


1 
2 

8 

4 
6 
6 

1 
2 
3 
4 
6 
6 
7 
8 
9 

10 
11 
11a 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
23 
23 
23 
23 
24 
26 
26 
27 
28 
29 
30 
31 
82 
33 
34 
35 
86 
37 
38 

1 
2 
8 

4 
6 
6 
7 
8 
9 

10 
11 
12 
13 
14 
16 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 


89 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

89 

39 

39 

39 

39 

39 

39 

39 

89 

39 

39 

39 

39 

89 

89 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

39 

89 


8^2 

873 

873 

873 

873 

873 

873 

874 

875 

875 

878 

879 

879 

879 

880 

880 

881 

881 

882 

882 

884 

884 

885 

886 

887 

887 

889 

890 

891 

891 

892 

892 

892 

892 

893 

893 

893 

894 

894 

894 

894 

895 

895 

895 

896 

896 

896 

896 

897 

897 

900 

903 

903 

904 

904 

904 

904 

904 

905 

905 

906 

905 

906 

906 

906 

906 

906 

906 

907 

907 

907 

907 

908 

908 

908 

908 

908 

908 

908 


9188a 

9188b 

9188c 

9188d 

91S8e 

9188f 

1253 

4289  %a 

4289  ^aa 

4289%b 

4289  %bb 

4289^c 

4289%cc 

4289Ud 

4289  %dd 

4289^e 

4289  ^ee 

4289^f 

4289^ff 

4289%gr 

4289  ^gg 

4289  ^h 

4289^hh 

4289^1 

4289^11 

4289  ^j 

4289  %jj 

4289^k 

4289  ^kk 

4289^2 

959 

4289^11 

4289^m 

4289^0 

4289^mm 

4289^00 

4289^p 

4289  ^pp 

4289^q 

4289^n 

4289  %nn 

960 

4289^qq 

4289^r 

4289  %rr 

4289^8 

4289^88 

4289%t 

4289^tit 

4289  ^U 

3369b 

3643b 

3643bb 

3643c 

S643CC 

3643d 

3643dd 

3643e 

3643ee 

3643f 

3643fZ 

3643g 

8643gg 

3643h 

3643hh 

36431 

364311 

3643J 

3643JJ 

3643k 

3643kk 

36432 

364322 

3643m 

3643mm 

3643n 

3643nn 

36430 

364300 


2688 
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Btat.  mi  LaiEe. 

Btat.atLaff«6w 

Date  of 

Act.' 

See. 
B.S. 

Bee. 
€k»iiip.8t. 

Ila.te  of 

8«e 

Sec 

r 

Chap. 

Sec  Vol. 

Page. 

Act. 

Chap. 

Sec 

Vol. 

Faire. 

B.8. 

OonpJt 

191T 

191T 

Feb.  14 

58 

29 

39 

908 

... 

8643p 

Mch. 

2 

145 

20 

39 

957 

— 

3803gg 

Feb.  14 

53 

80 

89 

909 

.» 

8643pp 

Mch. 

2 

145 

21 

89 

958 

— 

SSOSta 

Feb.  14 

63 

31 

89 

909 

... 

3643q 

Mch. 

2 

145 

22 

39 

968 

— 

ssesbh 

Feb.  14 

68 

82 

39 

909 

__ 

8643qq 

Mch. 

2 

145 

23 

39 

958 

— 

3803i 

Feb.  14 

53 

83 

39 

909 

_ 

8643r 

Mch. 

2 

145 

24 

39 

958 

_ 

S803ii 

Feb.  14 

61 

39 

916 

___ 

6249aa 

Mch. 

2 

145 

25 

39 

958 

— 

3803J 

Feb.  14 

63 

1 

89 

918 

4464 

8228 

Mch. 

2 

145 

26 

39 

958 

_ 

8S03JJ 

Feb.  14 

6& 

2 

89 

918 

4465 

8229 

Mch. 

2 

146 

27 

89 

959 

— 

8803JJJ 

Feb.  14 

63 

3 

89 

918 

4466 

8230 

Mch. 

2 

146 

28 

39 

959 

— 

SSOSk 

Feb.  14 

64 

_ 

89 

919 

— 

10200a 

Mch. 

2 

146 

29 

89 

969 

— 

SSOSkk 

Feb.  16 

71 

— 

39 

920 

—~ 

4728 

Mch. 

2 

145 

30 

89 

959 

.. 

38011 

Feb.  17 

84 

^_ 

39 

922 

_ 

8563a 

Mch, 

2 

146 

31 

89 

960 

— 

8803U 

Feb.  20 

98 

,  1  1 

39 

925 

... 

4574b 

Mch. 

2 

145 

32 

89 

960 

— 

S803in 

Feb.  20 

101 

.. 

39 

926 

-m- 

4591a 

Mch. 

2 

145 

33 

39 

960 

-^ 

SSOSmm 

Feb.  20 

102 

— 

39 

927 

i_ 

1088 

Mch. 

2 

145 

34 

89 

960 

— 

380an 

Feb.  22 

113 

.. 

39 

929 

.—. 

*991a 

Mch. 

2 

146 

35 

39 

963 

— 

3803iin 

Feb.  23 

114 

1 

89 

929 

_ 

9390^a 

Mch. 

2 

145 

36 

39 

963 

— 

38030 

Feb.  23 

114 

2 

39 

930 

— 

9390^aa 

Mch. 

2 

146 

87 

39 

964 

— 

880300 

Feb.  23 

114 

8 

89 

930 

._ 

939014b 

Mch. 

2 

145 

38 

89 

964 

— 

3803p 

Feb.  23 

114 

4 

39 

931 

.. 

9390^bb 

Mch. 

2 

145 

39 

89 

964 

— 

3803PP 

Feb.  23 

114 

5 

39 

931 

^_ 

9390^0 

Mch. 

2 

145 

40 

89 

965 

.— 

$803q 

Feb.  23 

114 

6 

39 

932 

_^ 

9390^cc 

Mch. 

2 

145 

41 

39 

965 

— 

3803qq 

Feb.  23 

114 

7 

89 

933 

... 

9390%d 

Mch. 

2 

145 

42 

89 

966 

— 

3803r 

Feb.  23 

114 

8 

39 

933 

_ 

9390^dd 

Mch. 

2 

145 

48 

89 

966 

— 

3803rr 

Feb.  23 

114 

9 

39 

988 

... 

9390^e 

Mch. 

2 

146 

44 

39 

966 

_ 

3803s 

Feb.  23 

114 

10 

39 

984 

... 

9390^ee 

Mch. 

2 

146 

45 

39 

966 

— 

3803SS 

Feb.  23 

114 

11 

89 

934 

_ 

9390^f 

Mch. 

2 

145 

46 

39 

966 

— 

8803t 

Feb.  23 

114 

12 

89 

935 

«- 

9390^? 

Mch. 

2 

145 

47 

89 

967 

— 

8803tt 

Feb.  23 

114 

,13 

89 

936 

— 

9390^h 

Mc\i. 

2 

145 

48 

39 

967 

— 

380311 

Feb.  23 

114 

^14 

39 

935 

.... 

9390^1 

Mch. 

2 

145 

49 

39 

967 

— 

380SU11 

Feb.  23 

114 

15 

39 

936 

.. 

9390%j 

Mch. 

2 

146 

50 

39 

967 

— 

3803V 

Feb.  23 

114 

16 

39 

936 

■\ 

9S90%k 

Mch. 

2 

145 

51 

39 

967 

— 

3803iry 

Feb.  23 

114 

17 

39 

936 

> 

9390^1 

Mch. 

2 

145 

52 

39 

967 

... 

3803V 

Feb.  23 

114 

18 

39 

936 

_ 

9390^m 

Mch. 

2 

145 

63 

89 

968 

— . 

880SWW 

Feb.  23 

115 

,__ 

39 

936 

_ 

10226a 

Mch. 

2 

146 

54 

89 

968 

.— 

S803X 

Feb.  23 

116 

__ 

39 

937 

.. 

2073aa 

Mch. 

2 

145 

65 

89 

968 

— 

ssa^ix 

Feb.  26 

119 

__ 

89 

937 

_ 

9844a 

Mch. 

2 

145 

66 

89 

968 

i.. 

3803y 

( 

Feb.  26 

120 

_ 

39 

938 

.. 

968h 

Mch. 

2 

145 

67 

39 

968 

_ 

SSOSyr 

Feb.  26 

121 

1 

89 

938 

... 

6249r 

Mch. 

2 

146 

68 

39 

968 

— 

S803I 

F^b.  26 

121 

2 

89 

938 

— 

5249IT 

Mch. 

2 

146 

1 

39 

970 

.. 

4141a 

Feb.  26 

121 

8 

89 

938 

.~ 

6249s 

Mch. 

2 

146 

1 

39 

978 

.~. 

689a 

Feb.  26 

121 

4 

39 

938 

— 

52498S 

Mch. 

2 

146 

-  1 

89 

973 

_ 

4ina 

.  ' 

Feb.  26 

121 

5 

39 

938 

_ 

5249t 

Mch. 

2 

146 

1 

89 

973 

-— 

419S 

Feb.  26 

121 

6 

89 

939 

-.- 

5249tt 

Mch. 

2 

146 

17 

89 

983 

_ 

4137a 

Feb.  26 

J21 

7 

39 

989 

^ 

6249U 

Mch. 

2 

146 

21 

89 

988 

.~ 

416Sa 

Feb.  26 

121 

8 

39 

939 

.. 

5249UU 

Mch. 

2 

147 

— 

39 

994 

— 

5248n 

Feb.  26 

122 

1 

39 

939 

^ 

1096a 

Mch. 

2 

163 

.— 

89 

999 

.— 

9601 

Feb.  26 

122 

2 

89 

989 

_^ 

1096b 

Mch. 

8 

169 

400 

89 

1002 

— 

6829d 

Feb.  26 

124 

.ii.— 

89 

942 

— 

4694a 

Mch. 

3 

159 

401 

39 

1003 

— 

6824 

Feb.  26 

125 

•.^ 

89 

942 

4414 

8168 

Mch. 

8 

161 

-i. 

39 

1065 

_ 

8548a 

Ffeb.  27 

138 

1 

39 

944 

— 

4668a 

Mch. 

3 

162 

1 

89 

1068 

.. 

7239b 

Feb.  27 

138 

2 

89 

945 

... 

4668b 

Mch. 

8 

162 

1 

39 

1062 

— 

7289c 

ml. 

Feb.  27 

133 

8 

39 

945 

... 

4668c 

Mch. 

8 

162 

1 

39 

1066 

— 

7513 

Feb.  27 

188 

4 

89 

945 

... 

4668d 

Mch. 

8 

162 

1 

39 

1065 

.. 

7517a 

Feb.  27 

134 

«— 

89 

946 

.• 

4684CC 

Mch. 

8 

162 

1 

89 

1065 

.^ 

751Sa 

Feb.  27 

137 

— 

89 

946 

.. 

7702 

Mch. 

8 

162 

1 

39 

1066 

~— 

7519 

Mch.  1 

144 

1 

89 

948 

... 

10030  ^a 

Mch. 

8 

162 

1 

39 

1066 

.— 

7539a 

Mch.  1 

144 

2 

39 

949 

— 

lOOSO^b 

Mch. 

3 

162 

2 

39 

1068 

— 

584a 

1 

Mch.  1 

144 

8 

39 

950 

... 

lOOSO^c 

Mch. 

8 

162 

5 

89 

1069 

... 

8739a 

i 

Mch.  1 

144 

4 

89 

951 

.. 

9995a 

Mch. 

8 

162 

5 

39 

1069 

.. 

103$7a 

1 

Mch.  2 

145 

1 

39 

961 

_ 

3803a 

Mch. 

8 

162 

6 

39 

1069 

... 

10387b 

1 

Mch.  2 

146 

2 

89 

951 

.. 

3803aa 

Mch. 

8 

162 

5 

89 

1069 

_ 

lOSSTc 

1 
1 

Mch.  2 

145 

3 

39 

953 

m~m 

3803aaa 

Mch. 

3 

163 

1 

39 

1080 

... 

3286e 

1 

Mch.  2 

145 

4 

39 

953 

... 

3803b 

Mch. 

3 

163 

1 

39 

1080 

_ 

S286f 

Mch.  2 

145 

5 

39 

953 

^~. 

3803bb 

Mch. 

8 

163 

1 

39 

1080 

.. 

82S6S 

1 
1 

Mch.  2 

146 

6 

39 

963 

... 

3803bbb 

Mch. 

3 

168 

1 

89 

1081 

..» 

3286h 

' 

Mch.  2 

145 

7 

39 

964 

.1.. 

3803c 

Mch. 

3 

163 

1 

89 

1081 

.. 

33861 

Mch.  2 

145 

8 

39 

964 

... 

3803CC 

Mch. 

3 

163 

1 

89 

1081 

-^ 

3286J 

Mch.  2 

145 

9 

89 

954 

... 

3803CCC 

Mch. 

3 

163 

1 

89 

1083 

.. 

6987a 

Mch.  2 

145 

10 

39 

954 

.. 

3803d 

Mch. 

3 

168 

1 

89 

1084 

.. 

6696aa 

Mch.  2 

145 

11 

39 

966 

.. 

3803dd 

Mch. 

8 

163 

1 

89 

1086 

— 

362a 

Mch.  2 

145 

12 

39 

965 

... 

3803ddd 

Mch. 

3 

163 

1 

39 

1106 

.. 

823U 

Mch.  2 

145 

13 

89 

965 

.. 

3803e 

Mch. 

3 

163 

1 

89 

1110 

— 

579a 

Mch.  2 

145 

14 

89 

956 

.^ 

3803ee 

Mch. 

8 

163 

6 

89 

1121 

•-. 

6953a 

Mch.  2 

146 

16 

39 

956 

.. 

3803eee 

Mch. 

3 

163 

8 

39 

1122 

•-. 

S3$6k 

Mch,  2 

146 

16 

39 

956 

.. 

3803f 

Mch. 

8 

164 

1 

89 

1122 

.- 

5248aa 

Mch.  2 

145 

17 

89 

956 

_ 

3803ff 

Mch. 

3 

164 

2 

39 

1122 

.. 

624Saaa 

Mch.  2 

145 

18 

39 

957 

^ 

8803fZf 

Mch. 

3 

164 

3 

39 

1122 

•-. 

624Saaaa 

Mch.  2 

145 

19 

89 

957 

— 

3803ff 

Mch. 

8 

166 

1 

89 

1123 

— 

342ma 

OHBONOLOOICAL  TABLB  Or  LAWS 
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Stat,  at  I^argc. 

Stat,  at  l4urg«. 

Date  of 
Act.' 

See. 

See 

Tle^e  nf 

flee. 

See. 

Ohap. 

Sec. 

Vol. 

Pace. 

l9We 

B.S. 

€k»mp.Bi. 

Aot. 

cniap. 

Bee. 

Vol. 

Fase. 

R.S. 

€k»inp.8t. 

191T 

1917 

Mch.  3 

165 

2 

39 

1123 

— 

3421^aa 

Apr.  24 

4 

7 

40 

37 

.... 

6829hh 

Mch.  3 

165 

2a 

39 

1123 

— 

3421  %b 

Apr.  24 

4 

8 

40 

37 

_ 

68291 

Mch.  3 

166 

8 

89 

1124 

.^ 

3421  %bb 

Apr.  24 

4 

9 

— 

.~ 

— 

6829iH 

Mch.  3 

166 

4 

89 

1125 

— 

3421^c 

Apr.  26 

6 

— 

40 

87 

< 

2900^b(3) 

Mch.  8 

165 

6 

89 

1126 

— . 

3421^cc 

Apr.  26 

6 

__ 

40 

88 

— 

2678a 

Mch.  8 

166 

6a 

39 

1126 

— 

3421%d 

Apr.  25 

9 

_^ 

40 

38 

— 

2900Hc(6) 

Mch.  3 

166 

6 

89 

1126 

— 

3421%dd 

May  7 

11 

_ 

40 

39 

— 

10174 

Mch.  8 

165 

7 

39 

1126 

— 

3421^6 

May  12 

12 

_ 

40 

41 

.— 

2016a 

Mch.  8 

166 

8 

39 

1127 

— 

3421^66 

May  12 

12 

..— 

40 

43 

_ 

1867CC 

Mch.  8 

165 

9 

39 

1127 

— 

3421  ^f 

May  12 

12 

^_ 

40 

43 

-~. 

1997aa 

Mch.  8 

165 

10 

89 

1127. 

— 

3421%ff 

May  12 

12 

mm^ 

40 

43 

_- 

10078a 

Mch.  8 

166 

11 

39 

1127 

— 

3421^8: 

May  12 

12 

m^ 

40 

44 

._ 

1920a 

Mch.  8 

165 

12 

39 

1128 

—  _ 

3421  %grg 

May  12 

12 

mm^ 

40 

44 

_ 

1991d 

Mch.  8 

166 

13 

89 

1128 

— 

3421%h 

May  12 

12 

_ 

40 

45 

._ 

2146 

Mch.  8 

165 

14 

39 

1128 

— 

3421^hh 

May  12 

12 

._ 

40 

46 

_ 

1762a 

Mch.  8 

166 

15 

39 

1128 

— 

3421^1 

May  12 

12 

40 

47 

_ 

1991c 

Mch.  3 

165 

16 

39 

1128 

— 

8421  ^J 

May  12 

12 

, 

40 

48 

._ 

. 2078a 

Mch.  3 

165 

17 

89 

1129 

— 

3421%k 

May  12. 

12 

_ 

40 

48 

..— 

2101a 

Mch.  3 

166 

18 

89 

1129 

— 

3421^1 

May  12 

12 

^^ 

40 

60 

..— 

1784a 

Mch.  3 

166 

19 

39 

1129 

— 

8421^m 

May  12 

12 

__ 

40 

62 

_ 

2161a 

Mch.  8 

166 

20 

39 

1129 

— 

3421^n 

May  12 

12 

^_ 

40 

55 

_- 

1972b 

Mch.  8 

166 

21 

39 

1129 

— 

3421^0 

May  12 

12 

— 

40 

68 

— 

9208b 

Mch.  3 

165 

22 

39 

1129 

— 

3421%p 

May  12 

12 

__ 

40 

59 

1988aa 

Mch.  8 

166 

23 

39 

1130 

— 

3421^q 

May  12 

12 

_ 

40 

64 

— . 

3063 

Mch.  3 

166 

24 

39 

1130 

— 

•8421%r 

May  12 

12 

_ 

40 

64 

— . 

3071aa 

Mch.  8 

165 

26 

89 

1130 

— 

3421^8 

May  12 

12 

.— 

40 

65 

— . 

2132a 

Mch.  3 

167 

— 

39 

1131 

3607a 

May  12 

12 

__ 

40 

65 

^_ 

3062d 

Mch.  3 

169 

2 

39 

1131 

— 

514fir 

May  12 

12 

«.. 

40 

66 

-_ 

30626 

Mch.  3 

170 

1^- 

39 

1132 

— 

9101a 

May  12 

12 

._ 

40 

66 

.^ 

3248a 

Mch.  3 

171 

1 

89 

1132 

— 

8924^a 

May  12 

12 

_^ 

40 

67 

.1. 

3072c 

Mch.  3 

171 

2 

39 

1132 

— 

3924%b 

May  12 

12 

._ 

40 

68 

'  _ 

3061a 

Mch.  3 

171 

3 

89 

1138 

— 

8924%c 

May  12 

12 

^^^^ 

40 

68 

^.^ 

3074aa 

Mch.  3 

171 

4 

89 

1133 

— 

3924^d 

May  12 

12 

_ 

40 

69 

_ 

3071c 

Mch.  3 

171 

6 

39 

1133 

— 

3924^6 

May  12 

12 

__ 

40 

71 

_^ 

1881kk 

Mch.  3 

171 

6 

39 

1138 

— 

3924^f 

May  12 

12 

__ 

40 

72 

..— 

1868a 

Mch.  3 

171 

7 

39 

1133 

— 

8924^fir 

May  12 

12 

... 

40 

72 

.. 

1881CC 

Mch.  3 

171 

8 

89 

1133 

— 

3924  %h 

May  12 

12 

.. 

40 

72 

_ 

1881CCC 

Mch.  4 

179 

•.— 

39 

1150 

— 

5187a 

May  12 

12 

.... 

40 

72 

._ 

6778a 

Mch.  4 

179 

— 

39 

1150 

— 

5187aa 

May  12 

12 

.. 

40 

78 

.— 

1762aa 

Mch.  4 

179 

— 

39 

1157 

— 

825a 

May  12 

12 

— 

40 

73 

_ 

1881a 

Mch.  4 

179 

— 

89 

1163 

— 

796aa 

May  12 

12 

— 

40 

73 

_ 

1881aa 

Mch.  4 

179 

— 

39 

1165 

— 

8760 

May  12 

12 

_ 

40 

73 

..... 

1920aa 

Mch.  4 

179 

..^ 

39 

1167 

— 

814bb 

May  12 

12 

_ 

40 

74 

_ 

1881bb 

Mch.  4 

180 

—- 

39 

1169 

— 

8116  Vasf 

May  12 

12 

... 

40 

74 

— . 

1891c 

Mch.  4 

180 

\32 

39 

1171 

— 

2619a 

.May  12 

12 

_ 

40 

74 

_ 

1891d 

Mch.  4 

180 

39 

1171 

— 

3037 

May  12 

12 

••.-. 

40 

74 

.. 

1979a 

Mch.  4 

180 

— 

39 

1174 

^ 

Z900%c(5) 

May  12 

12 

— 

40 

74 

— 

3084a 

Mch.  4 

180 

_^ 

39 

1175 

— 

9204a 

May  12 

12 

— 

40 

74 

~. 

(      6676a 

Mch.  4 

180 

_ 

39 

1180 

— 

2804bb 

May  12 

12 

w-m. 

40 

76 

_ 

?159aa 

Mch.  4 

180 

— 

39 

1181 

_ 

2559a 

May  18 

15 

1 

40 

76 

— 

2044a 

Mch.  4 

180 

^~m 

39 

1181 

— 

2841a 

May  18 

15 

2 

40 

77 

— 

2044b 

Mch.  4 

180 

_ 

89 

1182 

— 

2700a 

May  18 

16 

8 

40 

78 

— 

2044c 

Mch.  4 

180 

— 

39 

1182 

— 

2726bb 

May  18 

16 

4 

40 

78 

~— 

2044d 

Mch.  4 

180 

— . 

.39 

1182 

— 

10242a 

May  18 

15 

5 

40 

80 

— 

2044e 

Mch.  4 

180 

— 

39 

1183 

— 

2808a 

May  18 

16 

6 

40 

80 

.... 

2044r 

Mch.  4 

180 

_— 

39 

1184 

— 

2672a 

May  18 

15 

7 

40 

81 

_ 

2044s 

Mch.  4 

180 

89 

1184 

.^ 

2781a 

Majr  18 

15 

8 

40 

81 

_ 

2044h 

Mch.  4 

180 

— 

89 

1188 

— 

2929b 

May  18 

15 

9 

40 

82 

— 

2044i 

Mch.  4 

180 

_ 

39 

1188 

_- 

7256a 

May  18 

15 

10 

40 

82 

— 

2044J 

Mch.  4 

180 

— 

39 

1189 

— 

2939 

May  18 

15 

11 

40 

82 

— 

2044k 

Mch.  4 

180 

..— 

39 

1189 

— 

2942a 

May  18 

15 

12 

40 

82 

— 

2019a 

Mch.  4 

180 

— . 

39 

.1191 

— 

2941a 

May  18 

15 

13 

40 

83 

— 

2019b 

Mch.  4 

180 

— 

39 

1192 

..« 

8922a 

May  22 

18 

... 

40 

84 

_- 

2900Ha(2) 

Mch.  4 

180 

•— . 

39 

1194 

— 

2804f 

May  22 

20 

1 

40 

84 

-.- 

2573aa 

Mch.  4 

180 

~. 

39 

1194 

— 

2804ff 

May  22 

20 

2 

40 

84 

.. 

2918aa 

Mch.  4 

180 

.-. 

39 

1194 

10208 

May  22 

20 

8 

40 

86 

... 

2577a 

Mch.  4 

184 

1 

39 

1197 

— 

4934 

May  22 

20 

4 

40 

85 

-  — 

2483k 

Mch.  4 

184 

2 

39 

1197 

— 

4938 

May  22 

20 

4 

40 

85 

— 

25'41d 

Mch.  4 

189 

1 

39 

1199 

— 

9067a 

May  22 

20 

4 

— 

.— 

— 

2901b 

Mch.  4 

189 

2 

39 

1200 

— 

9067b 

May  22 

20 

6 

40 

86 

— 

2483h 

Mch.  4 

189 

3 

39 

1201 

— 

9067O 

May  22 

20 

6 

40 

86 

.— - 

24831 

Apr.  17 

3 

1 

40 

11 

— 

3052d 

May  22 

20 

5 

40 

86 

— 

2554a 

Apr.  17 

3 

1 

40 

19 

— 

3593dd 

May  22 

20 

6 

— 

— 

— 

2564aa 

Apr.  24 

1 

40 

85 

• 

6829ee 

May  22 

20 

5 

— 

— 

— 

2554bb 

Apr.  24 

2 

40 

35 

— 

6829f 

May  22 

20 

6 

40 

86 

— 

2697fire: 

Apr.  24 

3 

40 

35 

— 

6829ff 

May  22 

20 

7 

40 

86 

— 

2483J 

Apr.  24 

4 

40 

36 

— 

6829^ 

May  22 

20 

8 

40 

86 

— 

2483k 

Apr.  24 

6 

40 

36 

— 

6829g:g 

May  22 

20 

9 

40 

86 

— 

24832 

Apr.  24 

6 

40 

36 

— 

6829h , 

May  22 

20 

10 

40 

87 

— 

2903g 

2690 


CHRONOLOGICAL  TABLE  OP  LAWS 


Stat,  at  Lar^e. 


Stat,  at  Larve. 


Dat«  of 

Act. 

Chap. 

Sec. 

Vol.  Pase. 

Sec. 
R.S. 

Sm:. 
Comp.St. 

Date    of   f 

Act.      Chap. 

Tit, 

EI^C* 

VoL 

Pave. 

Sec. 
K.S. 

See. 
CompJt. 

1917 

1917 

May  22 

20 

•11 

40 

87 

.. 

2654b 

June  15 

30 

6 

6 

40 

222 

— 

10182f 

May  22 

20 

12 

40 

87 

— 

2483m 

June  15 

30 

5 

6 

40 

222 

— 

10182« 

May  22 

20 

13 

40 

87 

—. 

2483n 

June  15 

30 

5 

7 

40 

223 

— 

1018211 

May  22 

20 

16 

40 

87 

.~ 

2856a 

June  16  /^  30 

5 

.     8 

40 

223 

— 

10177 

May  22 

20 

16 

40 

87 

•— . 

8562a 

June  16 

30 

6 

9 

40 

223 

~— 

101821 

May  22 

20 

16 

40 

88 

_ 

8662b 

June  15 

30 

5 

10 

40 

223 

— 

10179 

May  22 

20 

16 

40 

88   ' 

_ 

8562c 

June  15 

30 

6 

1 

40 

223 

—^ 

7S78d 

May  22 

20 

16 

40 

88 

^m. 

8662d 

June  15 

30 

6 

2 

40 

224 

7678e 

May  22 

20 

16 

40 

88 

... 

8662e 

June  16 

30 

6 

3 

40 

224 

— 

76T8f 

May  22 

20 

16 

40 

88 

— 

8562f 

June  16 

30 

6 

4 

40 

224 

.— 

7678s 

May  22 

20 

17 

40 

89 

— 

2701b 

Jime  16 

30 

6 

5 

40 

224 

— 

767Sh 

May  22 

20 

18 

40 

89 

_ 

2471aa 

June  15 

30 

6 

6 

40 

225 

— 

76781 

May  22 

20 

19 

40 

89 

_ 

10208 

June  16 

30 

6 

7 

40 

226 

— 

767SJ 

May  22 

20 

20 

40 

89 

_ 

2700aa 

June  16 

SO 

6 

8 

40 

225 

— 

7678k 

May  22 

20 

21 

40 

90 

^.. 

2886a 

June  16 

30 

7 

1 

40 

225 

— 

'7678a 

May  29 

22  . 

- 

40 

90 

— 

2264a 

June  16 

30 

7 

2 

40 

225 

.-. 

7678b 

May  29 

23 

... 

40 

101 

_ 

8663 

June  15 

80 

7 

3 

40 

225 

~^ 

7678c 

June  12 

26 

1 

40 

102 

_ 

614a 

June  16 

30 

8 

1 

40 

226 

— 

76781 

June  12 

26 

2 

40 

102 

_ 

614b 

June  15 

80 

8 

2 

40 

226 

— 

7678m 

June  12 

26 

8 

40 

103 

... 

614bb 

June  15 

80 

8 

3 

40 

226 

— 

7678b 

June  12 

26 

4 

40 

103 

_ 

614c 

June  16 

30 

8 

4 

40 

226 

... 

76780 

June  12 

26 

6 

40 

103 

_ 

ei4cc 

June  15 

SO 

8 

6 

40 

226 

— 

7678p 

June  12 

26 

6 

40 

104 

..- 

514CCC 

June  15 

30 

9 

1 

40 

227 

_ 

7628a 

June  12 

26 

7 

40 

104 

— 

6l4e 

June  15 

30 

9 

2 

40 

227 

... 

7628b 

June  12 

26 

8 

40 

104 

i— 

614ee 

June  1$ 

30 

9 

3 

40 

227 

_ 

7628c 

June  12 

26 

9 

40 

105 

_ 

614ff 

June  15 

30 

9 

4 

40 

227 

_ 

762Sd 

June  12 

26 

10 

40 

105 

— 

614h 

June  15 

30 

10 

1 

40 

227 

... 

1024(A 

June  12 

26 

11 

40 

105 

_ 

6141 

June  16 

30 

10 

2 

40 

228 

_ 

10240b 

June  12 

27 

1 

40 

112 

— . 

3332a 

June  15 

30 

10 

3 

40 

228 

... 

10240c 

June  12 

27 

1 

40 

119 

_ 

6553b 

June  16 

30 

11' 

1 

40 

228 

~. 

10496)U 

June  12 

27 

1 

40 

133 

..m. 

3361c 

June  16 

30 

11 

2 

40 

228 

_ 

10496^b 

June  12 

27 

1 

40 

144 

— 

6836aa 

June  16 

30 

11 

3 

40 

228 

— 

10196^c 

June  12 

27 

1 

40 

149 

— 

4712a 

June  15 

30 

11 

4 

40 

228 

^— 

10496%d 

June  12 

27 

1 

40 

149 



4713aa 

June  15 

30 

11 

5 

40 

228 

_ 

10496^6 

June  12 

27 

1 

40 

151 

— 

5248mm 

June  16 

30 

11 

6 

40 

229 

_ 

10496^ 

June  12 

27 

1 

40 

152 

— 

52271 

June  15 

30 

11 

7 

40 

229 

_ 

10496^ 

June  12 

27 

1 

40 

152 

— 

52302 

June  16 

30 

11 

8 

40 

229 

> 

10496\4h 

June  12 

27 

1 

40 

152 



6242a 

June  15 

30 

11 

9 

40 

229 

_ 

10496%i 

June  12 

27 

1 

40 

152 

— 

6249dd 

June  15 

30 

11 

10 

40 

229 

... 

10496^ 

June  12 

27 

1 

40 

152 

— 

5249V 

June  16 

30 

11 

11 

40 

229 

.1.. 

10496^ 

June  12 

27 

1 

40 

153 



5250a 

June  15 

30 

11 

12 

40 

229 

.• 

10496^2 

June  12 

27 

1 

40 

163 

— 

9331b 

June  16 

30 

11 

13 

40 

229 

_ 

10496Km 

June  12 

27 

1 

40 

157 



1404a 

June  15 

30 

11 

14 

40 

229 

m^ 

10496^ 

June  12 

27 

1 

40 

163 

— 

8661a 

June  15 

30 

11 

15 

40 

229 

„^ 

10496\4o 

June  12 

27 

1 

40 

171 

— 

4372a 

June  15 

30 

11 

16 

40 

229 

II 

10496^p 

June  12 

27 

1 

40 

178 

— 

6829a 

June  15 

30 

11 

17 

40 

230 

^. 

10496^q 

June  12 

27 

1 

40 

179 

— 

9304a 

June  15 

30 

11 

18 

40 

230 

._ 

10496!4r 

June  14 

28 

— 

40 

181 

— i 

3093a 

June  16 

30 

11 

19 

40 

230 

„^ 

10496^8 

June  16 

29 

1 

40 

182 

— 

3116ee 

June  15 

30 

11 

20 

40 

230 

^.. 

10496^t 

June  16 

29 

1 

40 

182 

— 

8116  Vud 

June  15 

30 

11 

21 

40 

230 

^.^ 

10496%u 

June  15 

29 

1 

40 

187 

— 

1867dd 

June  15 

30 

11 

22 

40 

230 

^^ 

102121 

June  16 

29 

1 

40 

188 



2006a 

June  15 

30 

11 

23 

40 

230 

... 

I0496^v 

June  15 

29 

1 

40 

198 

3744 

6895 

June  15 

30 

12 

1 

40 

230 

^^ 

1040U 

June  15 

29 

1 

40 

209 

— 

2619a 

June  15 

30 

12 

2 

40 

230 

,^^ 

10401b 

June  15 

29 

1 

40 

211 

— 

6878a 

June  15 

30 

12 

3 

40 

230 

_ 

194010 

June  15 

29 

1 

40 

211 

— 

6879a 

June  15 

30 

12 

4 

... 

10401d 

June  15 

29 

4 

40 

217 

— 

20441 

June  16 

30 

13 

1 

40 

231 

^^1^ 

10614a 

June  15 

29 

5 

40 

217 

— 

334a 

June  15 

30 

13 

2 

40 

231 

_ 

10514b 

June  16 

30 

13 

3 

40 

231 

_^ 

10514c 

XHkte  of 

Stat,  at  lATse. 

"\  o©c. 

Bee. 

June  15 

80 

13 

4 

40 

231 

S 

10514d 

Act. 

Chap.  Tit.  Sec 

.  Vol. 

Pa«e. 

B.S. 

Comp.8t. 

June  15 

80 

1        1 

40 

217 

— 

10212a 

1 

Stat. 

at  Larffc 

ft 

June  15 
June  15 

80 
30 

1        2 
L        8 

40 
40 

218 
219 

10212b 
10212c 

Date  of 
Act. 

S«e 

Sec. 

1 

Chap 

Sec  Vol.  Pave. 

R.8. 

Ceinp.»t. 

June  15 

30 

1        4 

40 

219 

._ 

10212d 

June  21 

32 

1 

40 

282 

— 

9787 

June  15 

30 

1        6 

40 

219 

— 

10212e 

June  21 

83 

8 

40 

282 

-^ 

9788 

June  15 

30 

L        6 

40 

219 

— 

10212f 

June  21 

82 

3 

40 

232 

— 

9793 

June  15 

30 

1        7 

40 

219 

... 

10212g 

June  21 

32 

4' 

40 

234 

-^ 

9796 

June  15 

30 

1        8 

40 

219 

.. 

10212h 

June  21 

32 

5 

40 

235 

— 

9796 

June  15 

30 

2        1 

40 

220 

^_ 

9959^a 

June  21 

32 

6 

40 

235 

— 

9797 

June  15 

30 

2        2 

40 

220 

_ 

9969^b 

June  21 

32 

7 

40 

236 

— 

9799 

June  15 

30 

2        3 

40 

220 

9959^c 

June  21 

32 

8 

40 

238 

— 

9799 

June  15 

30 

2        4 

40 

220 

_ 

9959^d 

June  21 

32 

9 

40 

239 

— 

9698a 

June  15 

30 

S         1 

40 

221 

— 

10483a 

June  21 

32 

10 

40 

239 

— 

9801 

June  15 

30 

4         1 

40 

221 

~-^ 

10418a 

June  21 

32 

11 

40 

240 

~- 

9833 

June  15 

30        1 

5         1 

40 

221 

._ 

10182b 

July  2 

35 

1 

— 

40 

241 

— 

6911a 

June  15 

30 

5         2 

40 

221 

— 

10182c 

July  9 

36 

— 

40 

242 

— 

6463a 

June  15 

30 

5         3 

40 

222 

.-. 

10182d 

July  24 

40 

1 

40 

243 

— 

1867f 

June  15 

30        1 

5         4 

40 

222 

— 

10182e 

July  24 

40 

2 

40 

243 

— 

1867ff 

^ 


OBBONOLOGICAL  TABLE)  OF  LAWS 
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Stat,  at  lArse. 

Stat,  at  l4urg«. 

IHite  of 

Act. 

B«« 

Sec 

Date  of 
Act. 

. 

Bec« 
R.S. 

Oomp.St. 

r-  ■   ■ 

Ohap. 

Sec. 

Vol. 

1 
Page. 

0Wa 

B.S. 

<3oinp.St. 

COiap. 

Sec. 

Vol. 

Page. 

191T 

191T 

July  24 

40 

3 

40 

243 

— 

1867h 

Sept 

.  24 

56 

9 

40 

292 

— . 

6829mm 

July  24 

40 

4 

40 

244 

— 

18671 

Sept 

.  24 

66 

10 

40 

292 

— 

6829n 

July  24 

40 

6 

40 

244 

^ 

1867J 

Sept 

.  24 

66 

11 

40 

292 

~~ 

6829nn 

July  24 

40 

6 

40 

244 

— 

1867k 

Sept 

.  24 

56 

11 

40 

292 

~~ 

6831 

July  24 

40 

7 

40 

245 

— . 

18671 

Sept 

.  24 

66 

12 

40 

293 

_ 

420a 

July  24 

40 

8 

40 

246 

_^ 

1867m 

Sept 

.  24 

66 

13 

40 

296 

— 

420b 

July  24 

40 

9 

40 

246 

— 

1867n 

Sept 

.  24 

66 

14 

_ 

— 

._ 

68290 

July  24 

40 

10 

40 

247 

— 

18670 

Sept 

.  24 

66 

16 

.~ 

—. 

... 

682900 

July  27 

42 

._ 

40 

247 

— 

1867ddd 

Sept 

.  24 

66 

16 

— 

— 

— 

6829p 

July  28 

44 

1 

40 

248 

— 

4604b 

Sept 

.  24 

^56 
^66 

17 

— 

_ 

._ 

6829pp 

July  28 

44 

2 

40 

248 

— 

4602a 

Sept  24 

18 

— 

_- 

~- 

6829111 

AuflT.  7 

48 

_ 

40 

260 

— 

4678a 

Oct. 

61 

1 

40 

296 

.- 

3115 Vs^ 

Auc:.  8 

49 

1 

40 

262 

— 

9889a 

Oct. 

61 

2 

40 

296 

... 

3115  V«b 

Aug.  8 

49 

1 

40 

263 

— 

9881a 

Oct 

61 

3 

40 

297 

_ 

3116  V«c 

Aug.  8 

49 

1 

40 

256 

— . 

9886a 

Oct 

61 

4 

40 

297 

._ 

8116  V«d 

Aug.  8 

49 

1 

40 

257 

— 

10002aa 

OcV 

61 

6 

40 

297 

._ 

3116  V.«se 

Auk.  8 

49 

4 

40 

261 

_ 

9866a 

Oct. 

2 

62 

1 

40 

297 

.— 

46406 

Aug.  8 

49 

4 

40 

261 

_ 

9866b 

Oct. 

2 

62 

2 

40 

298 

_ 

464Uee 

Aug.  8 

49 

4 

,40 

262 

^^ 

9881b 

Oct 

2 

62 

3 

40 

298 

— .. 

4640f 

Aug.  8 

49 

6 

40 

266 

— 

9908a 

Oct 

2 

62 

4 

40 

299 

_ 

4640ff 

Aug.  8 

-    49 

7 

40 

266 

— 

9861 

Oct 

2 

62 

6 

40 

299 

..— 

4640g 

Aug.  8 

49 

9 

40 

267 

— 

9881c 

Oct 

2 

62 

6 

40 

299 

.,. 

4640gg 

Aug.  8 

49 

13 

40 

268 

— 

9891b 

Oct 

2 

62 

7 

40 

299 

_ 

4640h 

Aug.  8 

49 

16 

40 

268 

— • 

9865a 

Oct. 

2 

62 

8 

40 

299 

._ 

4640hh 

Aug.  8 

49 

16 

40 

268 

— 

9855b 

Oct 

2 

62 

9 

40 

300 

... 

46401 

Aug.  8 

49 

17 

40 

268 

— 

9856c 

Oct 

2 

62 

10 

40 

300 

_ 

464011 

Aug.  8 

49 

18 

40 

269 

— 

lOOOS^a 

Oct. 

2 

62 

11 

40 

300 

... 

4640J 

Aug.  9 

50 

1 

40 

270 

— 

8696 

Oct. 

2 

62 

12 

40 

300 

^ 

4640JJ 

Aug.  9 

60 

2 

40 

270 

1 

8586 

Oct. 

2 

62 

13 

40 

800 

— . 

4640k 

Aug.  9 

60 

3 

40 

271 

•^^ 

8587b 

Oct. 

3 

63 

1101 

40 

327 

-.. 

7358a 

Aug.  9 

60 

4 

40 

272 

-_ 

8583 

Oct. 

3 

63 

1102 

40 

328 

... 

7360a 

Aug.  10 

61 

— 

40 

272 

_ 

8563 

Oct. 

3 

63 

1103 

40 

328 

.^ 

7358b 

Aug.  10 

62 

1 

40 

273 

— - 

8115%a 

Oct. 

3 

63 

1104 

40 

328 

_ 

7358c 

Aug.  10 

62 

2 

40 

273 

— 

3115%aa 

Oct. 

3 

63 

1105 

40 

328 

_ 

7358d 

Aug.  10 

62 

8 

40 

274 

— 

3115%b 

Oct. 

3 

63 

1106 

40 

328 

-.i 

7361a 

Aug.  10 

62 

4 

40 

274 

— 

3115V&bb 

Oct. 

3 

63 

1108 

40 

328 

.. 

7226a 

Aug.  10 

52 

6 

40 

274 

— 

790a 

Oct. 

3 

63 

1109 

40 

329 

— 

7231aa 

Aug.  10 

62 

6 

40 

274 

— 

3115%c 

Oct 

8 

63 

1110 

40 

329 

^^ 

10387e 

Aug.  10 

62 

7 

40 

274 

_ 

3115Vfccc 

Oct. 

3 

63 

1300 

40 

338 

— 

6371  V^a 

Aug.  10 

62 

8 

40 

274 

..-> 

8115Hd 

Oct 

3 

63 

1302 

40* 

338 

— 

6371%b 

Aug.  10 

62 

9 

40 

275 

— 

8689a 

Oct. 

3 

63 

1303 

— 

— 

— 

6371Hbb 

Aug.  10 

62 

10 

40 

275 

... 

4574 

Oct. 

6 

74 

2 

40 

342 

— 

9713 

Aug.  10 

62 

11 

40 

276 

... 

4704a 

Oct. 

6 

74 

3 

40 

342 

9713a 

Aug.  10 

62 

12 

40 

276 

— 

3115Vidd 

Oct. 

6 

77 

m—. 

40 

344 

.— 

2804bbb 

Aug.  10 

63 

1 

40 

276 

...- 

3115%e 

Oct 

6 

79 

1 

40 

346 

... 

9390^mm 

Aug.  10 

68 

2 

40 

276 

... 

3115%ee 

Oct. 

6 

79 

1 

40 

346 

— . 

7668a 

Aug.  10 

63 

3 

40 

276 

.1.. 

3115Hf 

Oct 

6 

79 

1 

40 

847 

.£— 

851a 

Aug.  10 

63 

4 

40 

277 

... 

Z115%n 

Oct 

6 

79 

1 

40 

348 

— 

494a 

Aug.  10 

63 

6 

40 

277 

— 

3116Hg 

Oct 

6 

79 

1 

40 

349 

— 

6556a 

Aug.  10 

63 

.     6 

40 

278 

— 

3116%gg 

Oct 

6 

79 

1 

40 

366 

— 

1972bb 

Aug.  10 

63 

7 

40 

278 

— 

3115Hn 

Oct 

6 

79 

1 

40 

361 

— 

10066a 

Aug.  10 

63 

8 

40 

279 

_- 

3115%hh. 

Oct 

6 

79 

1 

40 

366 

.— 

6648b 

Aug.  10 

63 

9 

40 

279 

.— 

3115H1 

Oct 

6 

79 

1 

40 

367 

— 

1859a 

Aug.  10 

63 

10 

40 

279 

— 

3115%ii 

Oct. 

6 

79 

1 

40 

368 

— 

9264a 

Aug.  10 

68 

11 

40 

279 

~— 

3115HJ 

Oct 

6 

79 

1 

40 

871 

._ 

2804bbbb 

Aug.  10 

63 

12 

40 

279 

— 

3115HJJ 

Oct. 

6 

79 

1 

40 

873 

._ 

9301aa 

Aug.  10 

63 

13 

40 

280 

— 

3116%k 

Oct. 

6 

79 

1 

40 

873 

._ 

9308a 

Aug.  10 

63 

14 

40 

281 

— 

3115V6kk 

Oct 

6 

79 

1 

40 

373 

— 

9308b 

Aug.  10 

53 

15 

40 

282 

... 

3115%! 

Oct. 

6 

79 

1 

40 

373 

— 

9308c 

Aug.  10 

63 

16 

40 

282 

— 

3115V6IZ 

Oct 

6 

79 

1 

40 

373 

_ 

9308d 

Aug.  10 

63 

17 

40 

283 

— 

8115%m 

Oct 

6 

79 

1 

40 

374 

— 

827a 

Aug.  10 

63 

18 

40 

283 

.— 

8115%Tnm 

Oct. 

6 

79 

1 

40 

376 

... 

7385b 

Aug.  10 

63 

19 

40 

283 

— 

3116%n 

Oct. 

6 

79 

6 

40 

383 

... 

6648a 

Aug.  10 

63 

20 

40 

283 

_ 

3115%nn 

Oct. 

6 

79 

6 

40 

383 

.— 

251a 

Aug.  10 

63 

21 

40 

283 

... 

3115^0 

Oct 

6 

79 

7 

40 

383 

... 

251b 

Aug.  10 

63 

22 

40 

283 

— 

8115^00 

Oct 

6 

79 

9 

40 

384 

_ 

3230b 

Aug.  10 

63 

23 

40 

283 

-. 

3115%p 

Oct. 

6 

81 

.... 

40 

384 

... 

2170a 

Aug.  10 

63 

24 

40 

283 

... 

8115HPP 

Oct. 

6 

83 

1 

40 

385 

— 

3115^a 

Aug.  10 

63 

25 

40 

284 

— 

3115%q 

Oct 

6 

83 

2 

40 

385 

— 

3116%aa 

Aug.  10 

63 

26 

40 

286 

_ 

3115%qq 

Oct 

6 

83 

3 

40 

886 

— 

3115%b 

Aug.  10 

63 

27 

40 

287 

... 

3115%r 

Oct 

6 

83 

4 

40 

386 

— 

3115Hbb 

Sept.  24 

66 

1 

40 

288 

.— 

682911 

Oct. 

6 

83 

6 

40 

386 

.- 

3115HC 

Sept.  24 

66 

2 

40 

288 

— 

6829J 

Oct. 

6 

83 

6 

40 

386 

— 

3115^cc 

Sept.  24 

66 

3 

40 

289 

— 

6829JJ 

Oct. 

6 

83 

7 

40 

386 

— 

3115^d 

Sept.  24 

66 

4 

40 

290 

_ 

6829k 

Oct 

6 

83 

8 

40 

386 

— 

3115%dd 

Sept.  24 

66 

5 

40 

290 

— 

6829kk 

Oct 

6 

88 

9 

40 

386 

.— 

3115^6 

Sept.  24 

66 

6 

40 

291 

<.> 

68292 

Oct. 

6 

83 

10 

40 

387 

•.— 

3115%ee 

Sept.  24 

66 

7 

40 

291 

_ 

682921 

Oct. 

6 

83 

11 

40 

387 

... 

3115%f 

Sept.  24 

66 

8 

40 

291 

_ 

6829m 

Oct. 

6 

83 

12 

40 

887 

— 

8115%ff 

Sept  24 

66 

8 

40 

292 

— 

6612a , 

Oct 

6 

83 

13 

40 

888 

— 

3116%g 

2692 
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Stat,  at  liarye. 

Stat,  at  l4urg«. 

Date  of 
Act. 

Kju^ 

Bee. 

Date  of 

Bee. 

See. 

Chap. 

S«c. 

Vol. 

Fa^e. 

R.S. 

Oomp,8t. 

ji^avw^'    VTA 

Aet. 

Chap. 

Sec 

YoL  Face! 

,  Comp.8t. 

191T 

1917 

Oct.  6 

83 

14 

40 

388 

— 

3115%gS 

Oct.  6 

106 

6 

40 

415 

'— 

3115^ 

Oct.  6 

83 

15 

40 

388 

— 

3116^h 

Oct  6 

106 

6 

40 

416 

._ 

8116HCC 

Oct.  6 

83 

16 

40 

388 

.— 

8115%hh 

Oct  6 

106 

7 

40 

416 

— 

S115Hd 

Oct.  6 

83 

17 

40 

388 

— 

3116^1 

Oct  6 

106 

8 

40 

418 

— 

3115^dd 

Oct.  6 

83 

18 

40 

388 

— 

3115^11 

Oct.  6 

106 

9 

40 

419 

_ 

3115He 

Oct.  6 

83 

19 

40 

388 

3115%J 

Oct  6 

106 

10 

40 

420 

_- 

tllSfJiee 

Oct.  6 

83 

20 

40 

388 

— 

3116%JJ 

Oct  « 

106 

11 

40 

422 

— . 

3115Vsf 

Oct.  6 

83 

21 

40 

389 

i— 

3116%k 

Oct  6 

106 

12 

40 

423 

_ 

SllS^ff 

Oct.  6 

83 

22 

40 

389 

— 

3115^1tk 

Oct  6 

106 

13 

40 

424 

mm^ 

Slla^ 

Oct.  6 

85 

40 

389 

—- 

2869a 

Oct  6 

106 

14 

40 

424 

— 

SllS^iSg 

Oct.  6 

86 

— 

40 

391 

— 

4545a 

Oct  6 

106 

16 

40 

426 

— ^ 

3115^h 

Oct  6 

88 

— 

40 

392 

— 

7709aa 

Oct  6 

106 

17 

40 

425 

mm^ 

3115^ 

Oct.  6 

89 

— 

40 

392 

— 

2870 

Oct  6 

106 

18 

40 

426 

^ 

zmm 

Oct.  6 

91 

— 

40 

393 

— 

1881aaa 

Oct  6 

106 

19 

40 

426 

— 

3115^ 

Oct.  6 

92 

— 

40 

393 

— 

2813e 

Dec.  20 

5 

1 

40 

480 

•_ 

2726c 

Oct.  6 

93 

— 

40 

393 

^^ 

2988a 

Dec.  20 

6 

__ 

40 

430 

^_ 

463^ 

Oct.  6 

94 

_ 

40 

394 

— 

1868b 

1918 

Oct.  6 

95 

- 

40 

395 

1 

9429a 

Oct.  6 

97 

1 

40 

395 

1 

991(3) 

Jan.  18 

9 

1 

40 

431 

— 

983SV 

Oct.  6 

97 

2 

40 

895 

- 

1233 

Jan.  26 

11 

— 

40 

432 

— 

3948k 

Oct.  6 

101 

40 

397 

•  1808a 

Feb.  11 

16 

— 

40 

437 

— 

28iacc 

Oct,  6 

101 

^^^^ 

40 

397 

1833b 

Mch.  1 

19 

— 

40 

438 



8146t 

Oct.  6 

101 

- 

40 

397 

1 

1892ee 

Mich.  8 

20 

100 

40 

440 

— 

3078  %a 

Oct.  6 

102 

, 

40 

397 

1686 

2886 

Mch.  8 

20 

101 

40 

440 



S078%aa 

Oct.  6 

103 

^^^ 

40 

397 

2855a 

Mch.  8 

20 

102 

40 

441 

— 

3078 14  au 

Oct.  6 

104 

^^ 

40 

398 

.^ 

1718a 

Mch.  8 

20 

103 

40 

441 

— 

3078^b 

Oct.  6 

105 

1 

40 

398 

_^ 

514a 

Mch.  8 

20 

200 

40 

441 

— 

3078  ^bb 

Oct.  6 

105 

2 

40 

398 

1 

614k 

Mch.  8 

20 

201 

40 

442 

— 

3078<4c 

Oct.  6 

105 

Z 

40 

399 

^^1^ 

614kk 

Mch.  8 

20 

202 

40 

442 

— 

S078HCC 

Oct.  « 

105 

2 

40 

399 

1 

614kkk 

Mich.  8 

20 

203 

40 

442 



307SHd 

Oct.  6 

105 

2 

40 

399 

614kkkk 

Mch.  8 

20 

204 

40 

442 

— 

3078)4  dd 

Oct.  6 

105 

2 

40 

400 

,  , 

5141 

Mch.  8 

20 

206 

40 

443 

— 

3078^e 

Oct.  6 

106 

2 

40 

400 

614» 

Mch.  8 

20 

300 

40 

443 

— - 

3078%ee 

Oct.  6 

106 

2 

40 

400 

- 

614m 

Mch.  8 

20 

301 

40 

448 



3078%f 

Oct.  6 

105 

2 

40 

400 

_ 

614mi 

Mch.  8 

20 

802 

40 

444 



3078  )4ff 

Oct.  6 

105 

2 

40 

400 

^^ 

ei4m 

Moh.  8 

20 

400 

40 

444 

— 

3078^g 

Oct.  6 

105 

2 

40 

400 

^.^ 

614mm 

Mch.  8 

20 

401 

40 

444 

— 

3078  ^gg 

Oct.  6 

106 

2 

40 

400 

__ 

614mmm 

Mch.  8 

20 

402 

40 

444 

— 

3078!4b 

Oct.  6 

106 

2 

*40 

402 

—  614mmmm 

Mch.  8 

20 

403 

40 

446 

— - 

3078^1 

Oct  6 

105 

2 

40 

402 

514n 

Mch.  8 

20 

404 

40 

446 



3078  U  J 

Oct  6 

106 

2 

40 

402 

614nn 

Mch.  8 

20 

405 

40 

446 

— 

3078iJ 

Oct.  6 

105 

2 

40 

402 

__ 

6l4nnn 

Mch.  8 

20 

406 

40 

446 

— 

3078Uk 

Oct  6 

106 

2 

40 

402 

__ 

614nnnn 

Mch.  8 

20 

407 

40 

446 



3078^1 

Oct  6 

106 

2 

40 

402 

— 

5140 

Mch.  8 

20 

408 

40 

446 

— 

3078)411 

Oct.  6 

105 

2 

40 

403 

_^ 

514O0 

Mch.  8 

20 

409 

40 

446 

— 

3078  )4m 

Oct  6 

105 

2 

40 

403 

v_M 

614OO0 

Mch.  8 

20 

410 

40 

446 



3078)4  mm 

Oct  6 

105 

2 

40 

403 

_^ 

6140000 

Mch.  8 

20 

411 

40 

446 



3078  )4q 

Oct  6 

105 

2 

40 

404 

^_ 

614p 

Mch.  8 

20 

412 

40 

446 



3078)4nn 

Oct  6 

105 

2 

40 

404 

_^_ 

614PP 

Mch.  8 

20 

413 

40 

447 

— 

SOTSUo 

Oct  6 

105 

2 

40 

404 

^.as 

614PPP 

Mch.  8 

20 

414 

40 

447 

— 

3078)400 

Oct  6 

105 

2 

40 

404 

— - 

614PPPP 

Mch.  8 

20 

415 

40 

447 



3078  )4p 

Oct  6 

106 

2 

40 

404 

_ 

514q 

Mch.  8 

20 

600 

40 

447 

— 

3078  )4PP 

Oct  6 

105 

2 

40 

404 

_ 

614qq 

Mch.  8 

20 

601 

40 

.448 



3078  )4q 

Oct.  6 

105 

2 

40 

406 

..I. 

514qqq 

Mch.  8 

20 

600 

40 

448 

— 

8078)4  qq 

Oct.  6 

105 

2 

40 

406 

_ 

6l4qqqq 

Mch.  8 

20 

601 

40 

448 

— 

3078)4r 

Oct.  6 

105 

2 

40 

406 

.mm. 

614r 

Mch.  8 

20 

602 

40 

449 



3078)4  rr 

Oct  6 

105 

2 

40 

406 

— 

614rr 

Mch.  8 

20 

603 

40 

449 

— 

3078  )4s 

Oct  6 

105 

2 

40 

407 

__ 

614rrrr 

Mch.  8 

20 

604 

40 

449 



3078)4ss 

Oct  6 

105 

2 

40 

407 

— 

514s 

Mch.  16 

23 

— 

40 

460 

— 

ISSle 

Oct.  6 

105 

2 

40 

407 

_ 

51488 

Mch.  19 

24 

1 

40 

460 

— 

8907r 

Oct.  6 

106 

2 

40 

407 

.. 

614888 

Mch.  19 

24 

2 

40 

451 

— 

8907s 

Oct.  6 

105 

2 

40 

407 

_ 

5148888 

Mch.  19 

24 

3 

40 

461 



8907t 

Oct  6 

105 

2 

40 

408 

— 

614t 

Mch.  19 

24 

4 

40 

451 

— 

8907U 

Oct.  6 

105 

2 

40 

408 

.^ 

514ttt 

Mch.  21 

26 

1 

40 

461 

— 

SllS^a 

Oct.  6 

105 

2 

40 

408 

— . 

614tttt 

Mch.  21 

26 

2 

40 

463 

— 

SUS^b 

Oct.  6 

105 

2 

40 

408 

... 

8981e 

Mch.  21 

26 

8 

40 

454 

— 

3116%C 

Oct.  6 

105. 

2 

40 

409 

_ 

514u 

Mch.  21 

26 

4 

40 

454 

— 

31l5%d 

Oct.  6 

105 

2 

40 

409 

-. 

614UU 

Mch.  21 

26 

6 

40 

464 

— 

3115%€ 

Oct.  6 

105 

2 

40 

409 

— 

614UUU 

Mch.  21 

25 

6 

40 

455 

— 

S115%f 

Oct  6 

105 

2 

40 

410 

>• 

514v 

Mch.  21 

26 

7 

40 

465 

— 

3116%g 

Oct.  6 

105 

2 

40 

410 

.. 

614w 

Mch,  21 

26 

8 

40 

465 



31l5%h 

Oct.  6 

106 

8 

40 

410 

m^ 

1717bb 

Mch.  21 

26 

9 

40 

466 

— 

3116^1 

Oct.  6 

105 

3 

40 

411 

_^ 

2090a 

Mrh.  21 

25 

10 

40 

456 

— 

3115%J 

Oct  6 

105 

3 

40 

411 

_ 

2090b 

Mch.  21 

26 

11 

40 

457 

— 

8115%k 

Oct  6 

105 

3 

40 

411 

- 

2660a 

Mch.  21 

25 

12 

40 

467 

_ 

3116%l 

Oct.  6 

106 

1 

40 

411 

_^ 

311 5Ha 

Mch.  21 

26 

18 

40 

458 



31l5%m 

Oct.  6 

106 

2 

40 

411 

__ 

3115V^aa 

Mch.  21 

26 

14 

40 

458 

,-. 

3115%a 

Oct.  6 

106 

3 

40 

412 

mmm 

3115V6b 

Mch.  21 

25 

16 

40 

458 



3115^0 

Oct  6 

106 

4 

40 

413 

.^ 

8115^bb . 

Mch.  21 

25 

16 

40 

468 

— 

3115%p 
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Date  of 
Act. 

1018 

Mch.  21 
Mch.  28 
Mch.  28 
Mch.  28 
Mch.  28 
Mch.  28 
M<^.  28 
Mch.  28 
Mch.  28 
Mch.  29 
Mch.  29 
Mch.  29 
Mch.  29 
Mch.  80 
Mch.  30 
Mch.  SO 
Apr.  2 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  5 
Apr.  6 
Apr.  6 
Apr.  5 
Apr.  5 
Apr.  6 
Apr.  5 
Apr.  6 
Apr.  5 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  5 
Apr.  6 
Apr.  5 
Apr.  5 
Apr.  6 
Apr.  6 
Apr.  5 
Apr.  5 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  6 
Apr.  5 
Apr.  6 
Apr.  6 
Apr.  10 
Apr.  10 
Apr.  10 
Apr.  10 
Apr.  10 
Apr.  10 
Apr.  10 
Apr.  11 
Apr.  16 
Apr.  16 
Apr.  16 
Apr.  16 
Apr.  17 
Apr.  17 


Stat,  at  LaffV6w 
Ohap.   See.  Yol.  Page. 


26 
28 
28 
28 
28 
28 
28 
28 
28 
80 
31 
82 
83 
86 
36 
37 
39 
40 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
46 
46 
45 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
45 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
46 
49 
49 
60 
60 
60 
60 
60 
61 
62 
62 
63 
66 
66 
66 


8 


1 

2 


1 

2 

3 

4 

6 

6 

6 

6 

6 

6 

7 

8 

1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

200 

201 

202 

203 

204 

206 

206 

300 

301 

302 

303 

304 

806 

1 
8 
1 
2 
8 
4 
6 


1 
2 


40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 

40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 


468 
469 
460 
482 
483 
470 
479 
494 
498 
499 
499 
499 
600 
600 
601 
601 
601 
601 
602 
604 
604 
604 
604 
604 
606 
606 
506 
606 
606 
606 
606 
606 
607 
607 
607 
607 
608 
608 
609 
609 
609 
609 
510 
610 
610 
611 
611 
611 
612 
612 

618 
613 
613 
618 
614 
514 
614 
614 
614 
514 
514 
516 
515 
515 
516 
516 
516 
617 
517 
517 
517 
618 
528 
528 
530 
631 
631 
681 


li.8.    Ooiiip.St. 

—  46^4cco 

—  3115jj 

—  8116Miff 
•—  3329a 

—  3329b 
,    ^  3369d 

—  6403b 

—  9409b 

—  251c 
4472  8242 

—  2980a 
1570  2857 

—  2816a 

—  1741a 
»  1741aa 

—  1891dd 

—  2619b 

—  2737a 

—  682911 

—  6829J 

—  6829k 

—  6829kk 

—  6612a 

—  6829m 
•^  68290 

—  682900 

—  6829p 

—  6829PP 

—  68291H 

—  6829q 

—  3116%a 

—  8ll5%aa 

—  3116%b 

—  3115%c 

—  8116%cc 

—  3115%d 
^  3115%dd 

—  3115%e 

—  3115%e6 

—  8115%f 

—  Zllb%tt 

—  3115^ 

—  81155tefir 
_  3115%h 

—  8116%hh 

—  3116%! 

—  8115%li 

—  8115HJ 

—  8116%k 
6202  9764 

—  3116%k(l) 

—  3115%kk 

—  3115%! 
•—  3115%R 
_  31l65ta 

—  8115%mm 

—  31l5%n 

—  8115%nn 

—  3115^0 

—  6318bb 

—  3116%p 

—  8115%pp 
_  3115%q 

—  8116%qq 

—  312 

—  2895a 
^  2895b 

—  8836  ^a 

—  8836  ^b 

—  8836  ^c 

—  8836  ^d 
•^  8836^6 
»  6911a 

—  3142a 

—  3198a 

—  2118bb 

—  7615 

—  1881JJ 

—  1881JJJ 


17 

18 
18 


19 
19 
19 
20 
20 
20 
20 
20 
22 
22 
22 
23 
28 
23 
23 
23 
23 
23 
23 
23 


Dat«  of 
Act. 

1918 

Apr.  17 
Apr. 
Apr. 
Apr. 
Apr.  18 
Apr.  18 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr.  26 
May  9 
May  9 
May  9 
May  9 
May  9 
May  9 
May  9 
May  10 
May  10 
May  11 
May  11 
May  11 
May  14 
May  16 
May  16 
May  16 
May  16 
May  16 
May  16 
May  16 
May  16 
May  16 
May  16 
May  16 
May  20 
May  20 
May  20 
May  20 
May  20 
May  20 
May  20 
May  22 
May  22 
May  22 
May  22 
May  22 
May  22 
May  23 
May  23 
May  26 
May  26 
May  26 
May  26 
May  25 
May  25 
May  25 
May  26 
May  26 
May  26 
June  1 
June  1 
^ June  4 


Stat,  at  I<arg«. 


Ohap.      Bee.   Tel.  Face, 


66 
56 
57 
67 
67 
67 
68 
68 
68 
69 
69 
69 
60 
61 
62 
62 
62 
68 
68 
63 
63 
68 
63 
63 
63 
68 
64 
69 
69 
69 
69 
69 
69 
69 
70 
71 
72 
72 
72 
78 
74 
74 
74 
74 
74 
74 
74 
74 
76 
76 
76 
77 
78 
78 
78 
78 
78 
78 
80 
80 
81 
81 
81 
81 
84 
84 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
91 
91 
92 


8 
4 

1 
2 
8 
4 
1 
2 
8 
1 
2 
8 


1 
2 
8 
1 
2 
8 
4 
6 
6 
7 
8 
9 

1 
2 
2 
8 
3 
8 
8 


1 
2 
8 

1 
2 
3 
4 
6 
6 
7 
8 
1 
2 
2 
1 
1 
2 
3 
4 
6 
6 
1 
2 
1 
2 
3 
4 
1 
2 

1 
1 
1 
1 

1 
1 
2 
27 
28 
1 
2 


40 
40 
40 
40 
40 
40 
40 
40 


682 
632 
532 
632 
682 
532 
533 
533 


40'      633 
40      638 


40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 


634 
634 
534 
634 
536 
636 
636 
636 
536 
636 
636 
636 
537 
537 
637 
637 
537 
642 
546 
647 
648 
648 
648 
648 
548 
648 
648 
649 
649 
650 
550 
651 
561 
552 
552 
562 
662 
652 
563 
554 
554 
565 
556 
556 
557 
567 
657 
567 
658 
658 
659 
569 
569 
559 
560 
561 
661 
563 
564 
564 
565 
565 
566 
570 
591 
591 
594 
594 
596 


^      Esee.        sec. 
B.S.  Oomp.St. 


—  188UJM 

—  2289aa 

—  335b 

—  335c 

—  835d 
~  335e 

—  10212hV4 

—  10212h% 

—  102l2h% 

—  10212hVw 
^  10212hH 

—  10212hH 

—  2126a 

—  2044h 

—  8115VMd 

—  8116Vi«d 
»  S116VMdd 

—  6478a 

—  6478b 

—  6478c 

—  6478d 
-.  9799a 

—  9799b 
^  9799c 

—  9799d 

—  7678CC 

—  2804bbbbb 

—  4352 

—  4352 

—  4352aa 
-r  4862 

—  4352a 

—  4369 

—  4882 

—  6941a 

—  7367a 
4463  8226 

—  8226 

—  8227 

—  2732a, 

—  8116%a 
_  8115%b 
»  31l5%c 

—  31l5%d 

—  3115%e 

—  3115%f 

—  3116%g 

—  8115%h 

—  10212c 

—  10212CC 

—  10401d 

—  614kk 
~  283a 

—  283b 

—  283c 

—  283d 

—  283e 

—  283f 

—  9661a 

—  9661b 

—  7628e 

—  7628f 

—  7628fir 

—  7628h 

—  3746a 

—  3746b 

—  1868a 

—  4137aa 

—  4025 

—  4179b 
»  4028a 

—  4170aa 

—  4032a 

—  3970% 
--  4077aa 

—  4078a 
»  6452a 

—  6452b 

—  8115%g 
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Date  of 
Act. 

1918 

June  4 
June  4 
June  4 
June  7 
June  7 
June  7 
June  7 
June  7 
June  7 
June  10 
June  10 
June  10 
June  10 
June  10 
June  13 
June  13 
June  13 
June  13 
June  13 
June  13 
June  13 
June  14 
June  14 
June  20 
June  20 
June  20 
June  20 
June  20 
June  20 
June  20 
June  25 
June  26 
June  26 
June  25 
June  25 
June  25 
June  25 
June  26 
June  25 
June  25 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  26 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  27 
June  28 
June  28 
June  28 
July  1 
July  1 

July  1 


8t«t.ftt 


Chap.      Sec   ToL 


92 

92 

92 

93 

98 

93 

98 

93 

93 

95 

96 

96 

96 

96 

97 

97 

97 

97 

98 

99 

100 

101 

101 

103 

103 

103 

103 

103 

103 

103 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

104 

105 

106 

107 

107 

107 

107 

107 

107 

107 

107 

107 

107 

108 

108 

108 

108 

108 

110 

110 

110 

113 

118 

lis 


1 
2 
3 
4 
6 
6 
1 
2 
3 
4 

1 
2 
3 

4 


1 

2 

2 

3 

4 

6 

6 

7 

8 

1 

2 

2 

2 

2 

8 

4 

6 

6 

7 

8 

9 

10 

11 

12 

18 

14 

16 

17 

18 

19 

20 

21 

1 

1 

1 

2 

3 

4 

6 

6 

7 

8 

9 

11 


1 
1 


40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 


Page. 


696 
596 
598 
602 
602 
602 
602 
602 
602 
602 
603 
608 
60S 
603 
604 
604 
604 
604 
604 
606 
606 
606 
606 
608 
608 
608 
608 
608 
608 
609 
609 
609 
609 
609 
610 
610 
610 
610 
610 
611 
611 
611 
611 
611 
612 
613 
613 
613 
613 
613 
614 
616 
616 
616 
616 
617 
617 
618 
618 
618 
618 
619 
619 
619 
620 
628 
628 
623 
631 
632 
632 
633 
633 
640 
640 


Sec. 


4763 


1111 


40   640    — 


Sec 

Date  oi 

Oomp.St. 

Act. 

1918 

8ii5%irer 

July  1 

8115%! 

8329c 

July  1 

8095a 

July  1 

8095b 

July  1 

8096c 

July  1 

8096d 

July  1 

8095e 

July  1 

8095f 

July  1 

8214a 

July  1 

8214b 

July  1 

8214c 

July  1 

8214d 

July  1 

8972a 

July  1 

8704a 

July  1 

3704b 

July  1 

8704c 

July  1 

8704d 

July  1 

1088 

July  1 

1450a 

July  1 

1102 

July  1 

4234a 

July  1 

4234b 

July  1 

8435c 

July  1 

8448 

July  1 

8459c 

July  1 

8439b 

July  1 

8456a 

July  1 

8446a 

July  1 

8447 

July  1 

614mmin 

July  1 

614nnnH 

July  1 

614nnn^ 

July  1 

514nnn% 

July  1 

£l4nnn% 

July  1 

614nnnn 

July  1 

5140 

July  1 

614000 

July  1 

6140000 

July  1 

614PP 

July  1 

514qq  t 

^July  1 

614qqH 

July  1 

514qqq 

July  1 

614qqqq 

July  1 

514r 

July  1 

514r 

July  1 

614r 

July  1 

614qqqq% 

July  1 

514ttt 

July  1 

6l4tttt 

July  1 

614UU 

July  1 

614uu% 

July  1 

514UUU 

July  1 

8632 

July  1 

8638 

July  1 

8078^a 

July  1 

3078Hb 

July  1 

3078  V^c 

July  I 

3078  %d 

July  1 

3078^6 

July  1 

3078^f 

July  1 

3078  V^g 

July  1 

8078%gg 

July  1 

3078V^h 

July  1 

3078^1 

July  1 

2270 

2273a 

July  1 

2275a 

July  1 

2275d 

July  1 

6676b 

July  1 

6046a 

604  6aa 

July  1 

6046b 

3331b 

July  1 

8459  %b 

(19%) 

July  1 

8459%b 

July  1 

(34  Vi) 

July  1 

Stat,  at  Lanreb 
Chap.   Sec.  VoL  Pace. 


113 


40      640  — 


118            3 

L      40 

642 

113             1 

L      40 

644 

113            1 

L      40 

644 

113            3 

L       40 

644 

113            1 

L      40 

644 

113            1 

L       40 

646 

113            3 

L      40 

646 

lis          ] 

L       40 

646 

113            1 

L      40 

646 

113             3 

L       40 

646 

113             ] 

L       40 

650 

113            ] 

L       40 

650 

lis         1 

L      40 

661 

113            ] 

L      40 

651 

113            ] 

L      40 

652 

113            1 

L      40 

655 

113            1 

L      40 

656 

113            ] 

L       40 

656 

113            ] 

L      40 

656 

113            ] 

L      40 

667 

113            ] 

L       40 

668 

113           : 

L       40 

668 

113            3 

L      40 

671 

113            3 

L      40 

671 

113           : 

L       40 

671 

118           : 

L      40 

672 

lis         1 

L       40 

672 

113            ] 

L      40 

672 

118            1 

L       40 

672 

113            ] 

L      40 

673 

113            ] 

L       40 

674 

113            ] 

L      40 

675 

113            1 

L       40 

677 

113         : 

L      40 

677 

lis         ] 

L       40 

677 

113         : 

L      40 

678 

113         : 

L      40 

680 

113         : 

L      40 

683 

113            1 

L       40 

683 

113           : 

L      40 

683 

113            1 

L      40 

683 

lis 

L       40 

683 

113            3 

L      40 

683 

113            1 

L       40 

684 

118            ] 

L      40 

685 

113            ] 

L       40 

688 

113            ) 

L      40 

688 

118            ] 

L       40 

693 

113            ] 

L       40 

694 

lis         1 

L       40 

694 

113           : 

L      40 

694 

113            ] 

L       40 

696 

113            ] 

L       40 

696 

113           : 

L      40 

696 

113            3 

L      40 

697 

113            ] 

L       40 

700 

114          - 

.      40 

705 

114          - 

40 

706 

114          - 

-      40 

706 

114 

-      40 

706 

114          - 

.      40 

706 

114          - 

-      40 

707 

114          - 

-      40 

707 

114          - 

-      40 

708 

114          - 

.      40 

708 

114          - 

.      40 

708 

114          - 

-      40 

708 

114 

-      40 

708 

114 

-      40 

708 

114          - 

-      40 

708 

114          - 

.      40 

709 

114          - 

-      40 

709 

8459%b 
<42?4) 
378a 
9136a 
9189a 
9195 
9302a 
SllS^h 
9173 
SUS^fff 
Sll5%b 
8679a 
S115U 
3360a 
SllS^/ue 
8146iff 
5S26bb 
9378 
2019c 
9368 
9370 
44S0a 
4476a 
4S24a 
3114!4aaa 
3114  ^fff 
9139a 
783a 
787c 
$36Se 
6836b 
3369ee 
4709a 
6S36C 
3611a 
3613a 
5250aa 
5201 
9355a 
1323a 
14««a 
1414a 
1432a 
144S 
1630a 
972a 
10562a 
6774a 
683€d 
90Sa 
907a 
6774b 
919Sa 
»60a 
31151U 
42SU 
S408a 
7135a 


277ia 

»04g 

9465 

652b 

2887aa 

2900%a 

(26%) 

667a 

2499a 

2511e 

2900Ha 

(7%) 

2900%a 

(11%) 

2900%a 

(26%) 

S07SC 

251U 

25iiir 
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8tat.atLarKe. 

} 

Btat.atLaiv«. 

l>mf  of 

Act. 

B«c. 

See. 

Dato  of 

See 

Sec 

Chap. 

B4C 

Vol. 

Pase. 

B.S. 

.   Comp.St. 

Act. 

Ohap. 

Boo. 

Vol. 

Face. 

B.S. 

Coinp.St. 

1918 

1918 

July  1 

114 

•» 

40 

709 

— 

2611h 

July  1 

114 

— 

40 

732 

~-» 

8459  %a 

July  1 

114 

^_ 

40 

710 

— 

25111 

/ 

(2%) 

July  1 

114 

— 

40 

710 

•"— 

2900Ha 
(12%) 

July  1 

114 

~~ 

40 

782 

~~ 

8469%a 
(2%) 

July  1 

114 

— 

40 

710 

— ~ 

2900%a 
(12%) 

July  1 

114 

— 

40 

732 

~~ 

8459%a 
(2%) 

July  1 

114 

— 

40 

710 

-^ 

2900^a 
(16V4) 

July  1 

114 

— " 

40 

733 

^ 

8459  %a 
(2%) 

July  1 

114 

.. 

40 

710 

2900Hb(4) 

July  1 

114 

•— 

40 

733 

— . 

8459%a 

July  1 

114 

_ 

40 

710 

— 

2900%c(l) 

(2%) 

July  1 

114 

1 



40 

710 

— 

2900^c 
(1%) 

July  1 

114 

""" 

40 

733 

^~ 

8459%a 
(2%) 

July  1 

114 



40 

710 

— — 

2900%c 
(3%) 

July  1 

114 

^~ 

40 

733 

""• 

8469%a 
(3%) 

July  1 

114 

.I.* 

40 

711 

— 

2900Ha 

July  1 

114 

— 

40 

736 

— 

2916a 

% 

(11%) 

July  1 

114 

— 

40 

736 

— 

2926a 

July  1 

114 

._ 

40 

711 

— . 

2900Via 

July  2 

116 

— 

40 

789 

4402 

8166 

(11%) 

July  2 

115 

-^* 

40 

740 

4404 

8167 

July  1 

114 

_ 

40 

711 

.— 

2900%a 

July  2 

116 

— 

40 

740 

4414 

8168 

(12%) 

July  2 

117 

40 

746 

— 

7239d 

July  1 

114 

_ 

40 

711 

_ 

2900%a 

July  2 

117 

40 

746 

— 

7259a 

(22  H) 

July  2 

117 

40 

747 

— - 

7454a 

July  1 

114 

._ 

40 

711 

2900%a 

July  2 

117 

40 

748' 

— 

7431aa 

(22V4) 

July  2 

117 

40 

749 

— 

7646a 

July  1 

114 

_ 

40 

711 

— 

2900  V^a 

July  2 

117 

40 

761 

— 

7800aa 

(22%) 

July  2 

117 

40 

751 

— 

7466b 

July  1 

114 

_ 

40 

711 

._- 

2900%a 

July  2 

117 

2 

40 

752 

— 

7218aa 

(22%) 

July  2 

117 

2 

40 

762 

— 

7246a 

July  1 

114 

__> 

40 

711 

— 

2900%a 

July  2 

117 

2 

40 

752 

— 

7300aaa 

^- 

(26%) 

July  2 

117 

8 

40 

753 

— 

7238b 

July  1 

114 

■^^  • 

40 

711 

.— 

2900%e(5) 

July  2 

117 

8 

40 

753 

— 

7239e 

July  1 

114 

40 

712 

— . 

2900%a 

July  2 

117 

4 

40 

763 

— 

7446a 

(18%) 

July  2 

117 

6 

40 

763 

— 

7193a 

July  1 

114 

_ 

40 

712 

•.- 

2900%a 

July  2 

117 

8 

40 

753 

— 

7430b 

(19%) 

July  2 

117 

9 

40 

754 

— 

7244aa 

July  1 

114 

_- 

40 

712 

.. 

3078d 

July  2 

117 

10 

40 

764 

— 

7211a 

July  1 

114 

_^ 

40 

712 

— 

3078e 

July  2 

117 

12 

40 

754 

— 

7586a 

July  1 

114 

-— 

40 

714 

■— 

2573a% 

July  2 

117 

13 

40 

764 

— 

7586 

July  1 

114 

^^ 

40 

714 

— 

2578aa 

July  3 

128 

1 

40 

756 

— 

8837a 

July  1 

114 

„— 

40 

714 

— 

2918aa 

July  8 

128 

2 

40 

756 

— 

8837b 

July  1 

114 

— 

40 

716 

— 

2483g 

July  3 

128 

8 

40 

755 

— 

8837c 

July  1 

114 

__ 

40 

715 

— 

2901a 

July  3 

128 

'      4 

40 

756 

— 

8837d 

July  1 

114 

_ 

40 

716 

— 

621d 

July  8 

128 

5 

40 

756 

— 

8837e 

July  1 

114 

.— 

40 

716 

— 

2483h 

July  3 

128 

6 

40 

756 

— 

8837f 

July  1 

114 

^^ 

40 

716 

-~> 

24831 

July  3 

128 

7 

40 

756 

— 

8837g 

July  1 

114 

.. 

40 

716 

— — 

2541d 

July  8 

128 

8 

40 

756 

— 

8837h 

July  1 

114 

» 

40 

716 

— 

2554a 

July  3 

128 

9 

40 

766 

— 

88371 

July  1 

114 

_ 

40 

716 

— 

2554aa 

July  3 

128 

10 

40 

767 

— 

88371 

July  1 

114 

__ 

40 

716 

-— 

2554bb 

July  3 

128 

11 

40 

757 

— 

8837k 

July  1 

114 

_ 

40 

716 

3901b 

July  8 

128 

12 

40 

757 

— 

88372 

July  1 

114 

.— 

40 

717 

— 

2471aak 

July  8 

128 

13 

40 

757 

— 

8837m 

July  1 

114 

___ 

40 

717 

— 

248311 

July  8 

130 

1 

40 

773 

— 

414a 

July  1 

114 

— . 

40 

717 

— 

2653c 

July  3 

130 

1 

40 

786 

— 

1859b 

July  1 

114 

^^ 

40 

717 

— 

2653d 

July  3 

130 

1 

40 

779 

— 

6859b 

July  1 

114 

_ 

40 

717 

•m— 

2697h 

July  8 

137 

1 

40 

817 

— 

3092a 

July  1 

114 

40 

717 

— 

2843aa 

July  8 

138 

— 

40 

821 

— 

7678% 

July  1 

114 

_ 

40 

717 

.— 

2900a 

July  8 

139 

1 

40 

821 

— 

3115%hh 

July  1 

114 

_ 

40 

718 

._ 

655a 

July  8 

139 

1 

40 

823 

— 

3230c 

July  1 

114 

•_ 

40 

718 

_ 

2699a 

July  8 

139 

1 

40 

826 

— 

6933c 

July  1 

114 

__ 

40 

718 

_ 

2851aa 

July  8 

139 

1 

40 

831 

— 

3329CC 

July  1 

114 

___ 

40 

718 

^_ 

2952%cc 

July  8 

139 

■        1 

40 

836 

— 

7000a 

July  1 

114 

^.^ 

40 

718 

.^ 

7256aa 

July  9 

142 

1 

40 

844 

— 

682911 

July  1 

114 

^_ 

40 

719 

— 

2659aa 

July  9 

142 

2 

40 

844 

— 

6829J 

July  1 

114 

_ 

40 

719 

•^ 

31l5Vi«a 

July  9 

142 

3 

40 

845 

— 

6829  m 

July  1 

114 

^_ 

40 

720 

^_« 

2804bbb 

July  9 

142 

4 

40 

846 

— 

6829m(%) 

July  1 

114 

^. 

40 

720 

._ 

3115ViBb 

July  9 

142 

6 

40 

846 

— 

6829qq 

July  1 

114 

__ 

40 

720 

_— 

3115ViflC 

July  9 

143 

— 

40 

846 

— 

2016aa 

July  1 

114 

_ 

40 

721 

__ 

6772b 

July  9 

143 

/     ^^ 

40 

848 

— 

1867dddd 

July  1 
July  1 

114 

•_ 

40 

723 

_« 

655b 

July  9 

143 

— 

40 

849 

— 

1867CCC 

114 

^.^ 

40 

728 

2556a 

July  9 

143 

• 

40 

849 

—' 

1867 cccc 

July  1 

114 

_ 

40 

728      . 



2571a 

July  9 

143 

— 

40 

849 

— 

1867dd% 

July  1 

114 

.^ 

40 

728 

— 

2887c 

July  9 

143 

— 

40 

849 

— 

1867p 

m0    «AM^           mm 

July  1 
July  1 
July  1 

July  1 

114 

••— 

40 

728 

___ 

6761a 

July  9 

143 

— . 

40 

849 

— 

1972aa 

114 

^^ 

40 

729 

^^ 

2887b 

July  9 

143 

— 

40 

860 

— 

1867CCCCC 

114 

40 

730 

— . 

2804h 

July  9 

143 

— 

40 

850 

— 

6941aa 

114 

„„_ 

40 

730 

_ 

2804hh 

July  9 

143 

— 

40 

851 

— 

1920b 

July  1 

114 

^^ 

40 

731 

... 

8459%a 

July  9 

143 

— 

40 

851 

— 

2044r 

(2Vie) 

July  9 

148 

— 

40 

861 

— 

6895a 

2696 


OHBONOLOOICAL  TABLB  OF  LAWS 


8tat.atLMC6w 

0t»t.a*Lacva. 

Data  of 
Act. 

S«e 

Saa. 

Ohap. 

Boo* 

ToL  Face] 

ILS. 

Oomp.St. 

Date    of 

r    " 

~inb 

. 

See. 

'       See. 

1918 

Act.     < 

Ohap.  Gbap.  Sec 

.  VoL 

Face. 

K.8. 

Compost 

July  9 

143 

, 

40 

862 

^. 

1738aA 

1018 

July  9 

143 

.^^ 

40 

868 

.^ 

817 

July  9 

143 

16 

1 

40 

886 

— 

9188%(a) 

July  9 

143 

V_M 

40 

863 

... 

1717bbb 

July  9 

143 

16 

2 

40 

886 

— 

9188%  (b) 

July  9 

148 

.... 

40 

863 

_ 

1775aa 

July  9 

143 

15 

8 

40 

886 

— 

9188  %(c) 

July  9 

148 

40 

863 

^. 

1980aa 

July  9 

143 

16 

4 

40 

886 

— 

9188%  (d) 

July  9 

143 

1 

40 

866 

.^ 

2118d 

July  9 

143 

16 

6 

40 

887 

— 

9188%  (6) 

July  9 

143 

^^,^ 

40 

866 

^^ 

2206a 

July  9 

148 

16 

6 

40 

887 

— 

9188  %(f) 

July  9 

143 

_ 

40 

866 

„,. 

2267a 

July  9 

143 

15 

7 

40 

887 

— 

9188  %(g) 

July  9 

143 

__ 

40 

867 

_ 

6866 

July  9 

148 

15 

8 

40 

888 

— 

6911aa 

July  9 

143 

__ 

40 

869 

_ 

3136b 

July  9" 

143 

15 

8 

40 

887 

— 

9188%(h) 

July  9 

143 

_ 

40 

869 

_ 

10066 

July  9 

143 

16 

1 

40 

888 

—• 

S115V«g 

July  9 

143 

_ 

40 

860 

. 

2126b 

July  9 

143 

16 

2 

40 

888 

— 

3115>/eh 

July  9 

143 

__ 

40 

861 

.. 

6848a 

July  9 

143 

16 

8 

40 

889 

— . 

3116"/^ 

July  9 

143 

1     1 

40 

861 

_ 

6932a 

July  0 

143 

16 

4 

40 

889 

— 

SllSVaJ 

July  9 

143 

__ 

40 

863 

.. 

3602a 

July  9 

143 

16 

6 

40 

889 

— 

3U6i/ak 

July  9 

143 

__ 

40 

864 

... 

6404a 

July  9 

143 

17 

1 

40 

889 

— 

1807aaa 

July  9 

143 

__ 

40 

866 

.. 

1950a 

July  9 

148 

17 

1 

40 

889 

— 

182$a 

July  9 

143 

_ 

40 

866 

.. 

6832a 

July  9 

143 

17 

2 

40 

889 

— 

1991a 

July  9 

143 

40 

866 

.. 

1806a 

July  9 

143 

17 

3 

40 

890 

—. 

1930a 

July  9 

143 

II 

40 

866 

_^ 

1806b 

July  9 

143 

17 

4 

40 

890 

— 

2080a 

July  9 

143 

__ 

40 

866 

.. 

1807aa 

July  9 

148 

17 

6 

40 

890 

— 

2144a 

July  9 

143 

__ 

40 

866 

_ 

1816a 

July  9 

148 

17 

6 

40 

890 

— 

1892b 

July  9 

143 

_^ 

40 

868 

_ 

1842a 

July  9 

143 

17 

7 

40 

891 

— 

188lf 

July  9 

143 

.. 

40 

868 

_ 

2044H 

July  9 

143 

17 

8 

40 

891 

— 

18810 

July  9 

148 

_ 

40 

868 

.. 

8662g 

July  9 

143 

17 

9 

40 

891 

— 

1893e 

July  9 

143 

_^ 

40 

869 

... 

1991aa 

July  9 

143 

17 

■ 

10 

40 

891 

— 

1949a 

July  9 

143 

... 

40 

870 

.. 

1943a 

July  9 

143 

18 

— . 

40 

892 

— 

2136aa 

July  9 

143 

_ 

40 

870 

^. 

1943b 

July  9 

148 

18 

— 

40 

892 

— 

2U€c 

July  9 

143 

..I. 

40 

870 

..^ 

1943c 

July  9 

143 

18 

— 

40 

892 

— 

3G71d 

July  9 

148 

__ 

40 

870 

.• 

3084b 

July  9 

143 

18 

— 

40 

892 

— 

6617a 

July  9 

148 

^^ 

40 

871 

mmm 

1943d 

July  9 

143 

19 

1 

40 

892 

— 

986^ 

July  9 

143 

1 

40 

871 

._ 

19436 

July  9 

148 

19 

2 

40 

'    898 

... 

98<3b 

July  9 

143 

._ 

40 

871 

... 

1943f 

July  9 

148 

19 

3 

40 

898 

— 

9862c 

July  9 

143 

_ 

40 

871 

_ 

1943g 

July  9 

143 

19 

4 

40 

893 

— . 

9SS2d 

July  9 

143 

. 

40 

871 

.. 

1943h 

July  9 

143 

20 

.- 

40 

893 

— 

1738aa& 

July  9 

143 

^_ 

40 

872 

... 

19431 

July  9 

143 

20 

— 

40 

893 

'— 

1962aa 

July  9 

143 

_ 

40 

872 

— 

1943J 

July  9 

143 

20 

— 

40 

893 

— 

1952b 

July  9 

143 

... 

40 

872 

_ 

1943k 

July  9 

143 

20 

— 

40 

894 

— 

3044t 

July  9 

143 

_ 

40 

872 

_ 

19432 

July  9 

143 

20 

— 

40 

893 

— 

2077a 

July  9 

143 

^_. 

40 

873 

... 

1943ra 

July  9 

143 

21 

— 

40 

894 

— 

2044a 

July  9 

143 

... 

40 

873 

... 

6771a 

July  9 

143 

22 

— 

40 

894 

— 

2230c 

July  9 

143 

»«. 

40 

874 

^-. 

3072a 

July  9 

143 

24 

1 

40 

895 

— 

S115»Vija 

July  9 

143 

_ 

40 

874 

.— 

S072b 

July  9 

143 

24 

2 

40 

895 

— 

3115"/Hb 

July  9 

143 

.^ 

40 

875 

... 

2091a 

July  9 

143 

24 

3 

40 

896 

— 

3ll5"/uc 

July  9 

143 

— 

40 

876 

— 

3044CC 

July  9 

143 

24 

4 

40 

896 

— 

3115'>/ad 

July  9 

143 

II 

40 

877 

.. 

6676aa 

1 

Stat. 

at  lArrc 

►. 

Stat. 

at  Larva. 

OOOa 

Date  of 
Act. 

July  10 

s>ec 
11.8. 

tier. 
CmapJSL 

Ohap 

144 

.      1 

9ec.  ToL  Pace. 

1      40      896 

Date    of 

Sob. 

Sec. 

1056Sa 

Act. 

Chap.  Gbap.  Sec  Vol. 

Faco.R.S. 

Oomp.8t. 

July  10 

144 

1 

40 

896 

.~. 

lOSCSb 

July  9 

143 

3      — 

40 

878 

~~ 

3064a 

JUly  10 

144 

2 

40 

896 

<— 

105€3e 

July  9 

143 

3      — 

40 

878 

— 

6614a 

July  10 

144 

3 

40 

897 

.. 

10S€3d 

July  9 

148 

4      — 

40 

878 

— 

6614b 

July  10 

144 

4 

40 

897 

— 

10563a 

July  9 

148 

5         1 

40 

879 

— 

1882b 

July  10 

144 

5 

40 

897 

_ 

106€Sf 

July  9 

143 

6         2 

40 

879 

— 

18320 

July  10 

144 

6 

40 

897 

— 

10663? 

July  9 

143 

5        8 

40 

879 

-~ 

183  2d 

July  10 

144 

7 

40 

897 

— . 

10563h 

July  9 

143 

5        4 

40 

879 

_ 

1832e 

July  10 

144 

8 

40 

897 

— 

105631 

July  9 

143 

6        6 

40 

879 

... 

1832f 

July  10 

144 

9 

40 

897 

— 

1066U 

July  9 

143 

6         6 

40 

879 

_• 

1832g 

July  11 

146 

1 

40 

897 

..- 

614b% 

July  9 

143 

6      — 

40 

880 

... 

6403 

July  11 

146 

2 

40 

898 

— 

514e 

July  9 

143 

6      — 

40 

880 

~. 

6403(1) 

July  11 

146 

8 

40 

898 

— 

614! 

July  9 

143 

6      — 

40 

881 

..- 

6403(2) 

July  16 

162 

1 

40 

900 

— 

8146a 

July  9 

143 

6      — 

40 

881 

— 

6403(3) 

July  16 

162 

2 

40 

900 

— 

8146aa 

July  9 

143 

6      — 

40 

881 

.~ 

6403(4) 

July  16 

162 

8 

40 

900 

— 

8146e 

July  9 

143 

7      — 

40 

881 

... 

1789a 

July  16 

162 

4 

40 

901 

^ 

8146r(l) 

July  9 

143 

8      — 

40 

881 

_- 

2019d 

July  16 

152 

4 

40 

902 

— 

8146r(2) 

July  9 

143 

9      — 

40 

881 

« 

1731aa 

July  16 

162 

4 

40 

902 

._ 

8146r<3) 

July  9 

143 

10      — 

40 

882 

1342 

2308a(52) 

July  16 

162 

4 

40 

902 

— 

8146r(4) 

July  9 

143 

10      — 

40 

883 

1342 

2308a  (63) 

July  16 

168 

4 

40 

902 

.— 

8146r(5) 

July  9 

143 

10      — 

40 

*    883 

1342 

2308a(57) 

July  15 

162 

4 

40 

903 

— 

8146r(6) 

July  9 

143 

10      — 

40 

883 

1342 

2308a 

July  16 

162 

•     , 

4 

40 

903 

..• 

8146ra) 

(112) 

July  16 

162 

1 

4 

40 

908 

— 

8146r(S) 

July  9 

143 

11      — 

40 

883 

_ 

2044b 

July  16 

163 

1 

40 

908 

— 

8985a 

July  9 

143 

12        1 

40 

884 

... 

2044%  (a) 

July  16 

153 

2 

40 

904 

». 

8985b 

July  9 

143 

12        2 

40 

884 

.. 

2044  %(b) 

July  18 

165 

1 

40 

908 

... 

lOOOiaaa 

July  9 

143 

12        3 

40 

884 

— . 

2044%(c) 

July  18 

156 

6 

40 

911 

— 

9S78a 

July  9 

143 

12         4 

40 

886 

^ 

2044b 

July  18 

156 

6 

40 

911 

*.• 

9878b 

July  9 

143 

13      — 

40 

886 

._ 

2044g 

July  18 

155 

7 

40 

911 

... 

9874a 

July  9 

143 

14      — 

40 

886 

— 

2019b 

July  18 

166 

9 

40 

912 

— 

9877a 

CHRONOLOGICAL  TABLE  OF  LAWS 


2697 


D»le  of 
Act, 

1918 

July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
July  18 
Aug.  31 
Aug.  31 
AuiT.  31 
Aug.  31 
Aufir..31 
Aug.  81 
Au^.  31 
Ausr.  31 
AuiT.  31 
Aug.  31 
Aug:.  31 
Aug:.  31 
Aug:.  31 

Aug:.  31 
Augr.  31 
Augr.  31 

Aug.  31 
Sept  19 
Sept.  19 
Sept.  19 
Sept.  19 
Sept.  19 
Sept.  19 
Sept.  19 
Sept.  19 
Sept  19 
Sept  19 
Sept  19 
Sept  19 
Sept  19 
Sept.  19 
Sept  19 
Sept  19 
Sept  19 
Sept.  19 
Sept  19 
Sept  19 
Sept  19 
Sept  19 
Sept  19 
Sept  21 
Sept  24 
Sept  24 
Sept  24 
Sept  24 
Sept  24 
Sept  24 
Sept  24 
Sept  26 
Sept  26 
Sept  26 
Sept  26 
Sept.  26 
Sept  26 
Sept  26 
Oct  1 


Stat,  at  Largv. 


r  •  •• 
Ohap. 


Sec.   Vol.  Face. 


166 

1 

166 

2 

156 

8 

166 

4 

166 

6 

156 

6 

167 

1 

167 

2 

167 

8 

167 

4 

167 

6 

167 

6 

167 

7 

167 

8 

157 

9 

167 

10 

167 

11 

167 

12 

157 

13 

167 

14 

167 

16 

157 

16 

167 

17 

164 

1 

164 

1 

164 

1 

164 

1 

164 

1 

164 

1 

166 

1 

165 

2 

166 

1 

166 

2 

166 

3 

166 

4 

166 

6 

166 

6 

166 

7 

166 

8 

166 

9 

174 

1 

174 

2 

174 

3 

174 

4 

174 

6 

174 

6 

174 

7 

174 

8 

174 

9 

174 

10 

174 

11 

174 

12 

174 

18 

174 

14 

174 

IS 

174 

16 

174 

17 

174 

18 

174 

19 

174 

20 

174 

21 

174 

22 

174 

23 

175 

— 

176 

1 

176 

2 

176 

8 

176 

4 

176 

6 

176 

.6 

176 

7 

177 

1 

177 

2 

177 

3 

177 

4 

177 

6 

177 

7 

177 

7 

178 

_ 

40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 

40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
.40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 


912 

918 

913 

913 

913 

913 

913 

913 

913 

913 

918 

914 

914 

914 

914 

914 

916 

916 

916 

916 

916 

916 

916 

937 

948 

960 

951 

961 

951 

954 

964 

966 

955 

956 

966 

956 

966 

957 

967 

967 

960 

961 

961 

961 

962 

962 

962 

962 

962 

962 

963 

963 

963 

963 

964 

964 

964 

964 

964 

964 

964 

964 

964 

966 

965 

966 

966 

966 

966 

967 

967 

968 

968 

969 

970 

970 

972 

972 

976 


See. 

B.8.  Comp.St. 

—  8907uu 

—  8907V 

—  8907W 

—  8907W 

—  8907WW 

—  8907X 

—  3116Vi6f 

—  3115Vieff 

—  3116Vi«ff^ 

—  3116Vi6g 

—  3116Viegg 

—  3115ViegrgW 

—  3115Vi«h 

—  3116Vi«hh 

—  3116Viehhh 

—  8116Vwl 

—  3116Vieil 

—  3115Vi6lll 

—  8II6V1J 

—  8II6V1.JJ 

—  3115V1.JJJ 

—  3116Vi«k 

—  3115Vj6kk 
—.  8369c 

—  6836bb 
^  3S63a 
L-  8311a 

—  S345a 

—  8363a 

—  6291d 

—  6291e 

—  2044b 

—  2044d 

—  2044e 

—  2044g:g 
~  243a 

—  1919a 

—  2044kk 
^  4688a 

—  2123a 

—  3421%a 

—  3421%b 

—  3421V4C 

—  3421%d 

—  3421He 

—  3421V4t 

—  3421%gr 

—  3421Hh 

—  3421%! 

—  S421V4J 

—  342l%k 

—  8421^{ 

—  3421%m 

—  3421%n 

—  3421Vio 

—  3421%p 

—  3421%q 

—  3421Hr 

—  3421H8 

—  3421Ht 

—  3421%u 

—  3421HV 

—  3421Hw' 

—  4824b 

—  6829r 

—  68291 

—  6829m(%) 

—  6637a 

—  3115^0 
6200  9761 

—  6829qqq 

—  9788 

—  9794 

—  9799 

—  9801 

—  9833 
6208  9770 
5209  9772 

t—  845a 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
6 
6 
5 
6 
6 
6 
6 

5. 

5 

6 


Date  of 
Act. 

1018 

Oct  1 

Oct 

Oct. 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct. 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct 

Oct. 

Oct  5 

Oct.  6 

Oct  16 

Oct  16 

Oct  16 

Oct  16 

Oct  19 

Oct  23 

Oct.  25 

Oct.  29 

Oct.  29 

Oct  29 

Oct  29 

Oct.  29 

Oct  30 

Nov.  4 

Nov.  4 

Nov.  4 

Nov.  4 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

>Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov.  21 

Nov.  21 

Nov.  21 

Nov.  21 

Nov.  21 

Nov.  XX 

Nov.  21 

Nov.  21 

Nov.  21 
Nov.  21 
Nov.  21 

Nov.  21 
Nov.  21 
Dec.  2 

1919 

Jan.  12 
Jan.  12 


Stat  at  l4urg«. 


Bee* 


Sec. 


Chap.      Sec.   YoL  Face.      R.8.  Oomp.St. 


4 
4 
4 
4 
4 
4 
4 
4 
7 
7 
7 
7 
7 


178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

178 

181 

181 

181 

181 

181 

181 

181 

181 

181 

181 

181 

181 

186 

186 

186 

187 

190 

194 

196 

197 

197 

197 

197 

197 

198 

201 

201 

2(01 

201 

201 

201 

201 

201 

201 

201 

201 

201 

208 

208 

208 

209 

209 

212 

212 

212 

212 

212 

212 

212 

212 

212 

212 
212 

212 

212 

1 


7 
8 


40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 


•  1 
2 
3 
4 
6 
6 
7 
8 
9 

10 

11 

12 

1 

2 

3 


1 
2 
8 
4 
6 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

3 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 
1 
2 

3 
6 


977 
978 
978 
983 
986 
987 
990 
992 
996 
998 
999 
999 


40  1002 

40  1006 

40  1007 

40  1007 

40  1008 

40  1009 

40  1009 

40  1010 

40  1010 

40  1010 

40  1010 

40  1011 

40  1011 

'40  1011 

40  1011 

40  1012 

40  1012 

40  1012 

40  1012 

40  1012 

40  1013 

40  1014 

40  1016 

40  1016 

40  1017 

40  1018 

40  1018 

40  1018 

40  1018 

40  1018 

40  1020 

40  1022 

40  1022 

40  1022 

40  1024 

40  1027 

40  1028 

40  1028 

40  1028 

40  1029 

40  1035 

40  1036 

40  1042 

40  1043 

40  1043 

40  1043 

40  1044 

40  1046 

40  1046 

40  1046 

40  1046 

40  1046 

40  1047 

40  1047 

40  1047 

40  1047 

40  1048 

40  1048 

40  1048 

40  1049 

40  1051 


—  40     1064 

—  40     1064 


—  8706b 

—  8697a 

—  8697b 

—  820a 
_  6188 

—  6188aa 

—  6161a 

—  9139b 
,    —  832c 

—  8897b 

—  832bb 

—  839a 

—  828a 

—  8706a 
~  839b 

—  3116Hrr 

—  6218 

—  8116  %s 

—  8115  Has 

—  3115  %S88 

—  3115%ssS9 
— 3116%8ssss 

—  3115%t 

—  3115Htt 

—  3116  Httt 

—  3115%tttt 
— 3115%ttttt 

—  3116HU 

—  3115  V6UU 

—  4289%b(l) 

—  4289^b(2) 

—  4289^b(3) 

—  10251a 

—  4289^bbb 

—  10199 

—  4587c 

—  3115%xx 

—  3115%xxx 
— 3115%xxxx 

—  3115%y 

—  3115  %yy 

—  9142a 

—  3115^d 

—  3115Vwd 
— 3115Vi«ddd 

—  8146ddd 

—  614Qq% 

—  2044rr 

—  1952^ 
-.  1987a 

—  2118aa 

—  9212a 

—  6829KH) 

—  8456aa 

—  9291a 

—  9291b 

—  9291c 
•^  9696a 
^  9696b 

—  3116%d(l) 

—  3115"/«f 

—  S115"/i»ff 

—  31l5»Vufff 

—  3116"A>gr 

—  3116"/u6 

—  3115^/ugrg 

3115"/„CTrg 

—  3116"/«h 

—  839o 

3115»/ugrgCTr 

—  8689a 

—  3116%dd 
3628  6494 


2924b 
26190 


2698 


CHRONOLOGICAL  TABLB  OF  LAWS 


S^t.  at  Larffe. 


Date  of  f ^ 

Act.  Chap.  Sec.  Vol.  Pase. 

1919 

Jan,  26  10  —  40  1056 

Feb.  4  13—40  1056 

Feb.  4  14-  1  40  1056 

Feb.  4  14  2  40  1056 

Feb.  4  14  3  40  1056 

Feb.  4  14  4  40  1056 

Feb.  4  14  6  40  1056 

Feb.  4  14  6  40  1056 

Feb.  4  14  7  40  1057 

Feb.  4  14  8  40  1067 

Feb.  4  14  9  40  1067 

Feb.  24  18  1  40  1067 

Feb.  24  18  200  40  1058 

Feb.  24  18  201  40  1069 

Feb.  24  18  202  40  1060 

Feb.  24  18  203  40  1060 

Feb.  24  18  204  40  1060 

Feb.  24  18  206  40  1061 

Feb.  24  18  206  40  1062 

Feb.  24  18  210  40  1062 

Feb.  24  18  211  40  1062 

Feb.  24  18  212  40  1064 

Feb.  24  18  213  40  1066 

Feb.  24  18  214  40  1066 

Feb.  24  18  216  40  1069 

Feb.  24  -  18  216  40  1069 

Feb.  24  18  217  40  1069 

Feb.  24  18  218  40  1070 

Feb.  24  18  219  40  1071 

Feb.  24  18  220  40  1072 

Feb.  24  18  221  40  1072 

Feb.  24  18  222  40  1073 

Feb.  24  18  223  40  1074  . 

F'eb.  24  18  224  40  1074 

Feb.  24  18  225  40  1074 

Feb.  24  18  226  40  1076 

Feb.  24  18  227  40  1076 

Feb.  24  18  228  40  1075 

Feb.  24  18  230  40  1076 

Feb.  24  18  23l  40  1076 

Feb.  24  18  282  40  1077 

Feb.  24  18  233  40  1077 

Feb.  24  18  234  40  1077 

Feb.  24  18  236  40  1080 

Feb.  24  18  236  40  1080 

Feb.  24  18i  237  40  1080 

Feb.  24  18  238  40  1080 

Feb.  24  18  239  40  1081 

Feb.  24  18  240  40  1081 

Feb.  24  18  241  40  1082 

Feb.  24  18  260  40  1082 

Feb.  24  18  261  40  1084 

Feb.  24  18  252  40  1086 

Feb.  24  18  253  40  1086 

Feb.  24  18  264  40  1086 

Feb.  24  18  256  40  1086 

Feb.  24  18  266  40  1086 

Feb.  24  18  267  40  1086 

Feb.  24  18  258  40  1087 

Feb.  24  18  259  40  1087 

Feb.  24  18  260  40  1087 

Feb.  24  18  261  40  1087 

Feb.  24  18  300  40  1088 

Feb.  24  18  801  40  1088 

Feb.  24  18  302  40  1089 

Feb.  24  18  303  40  1089 

Feb.  24  18  304  40  1090 

Feb.  24  18  306  40  1090 

Feb.  24  18  810  40  1090 

Feb.  24  18  311  40  1090 

Feb.  24  i.%  312  40  1091 

Feb.  24  18  320  40  1091 

Feb.  24  18  325  40  1091 

Feb.  24  18  326  40  1092 

Feb.  24  18  327  40  1098 

Feb.  24  18  328  40  1093 

Feb.  24  18  330  40  1094 

Feb.  24  18  331  40  1096 

Feb.  24  18  335  40  1096 


Sec.         Sec. 
B.S.    Comp.St. 

336  879 

—  5110a 

—  2715b 

—  2715c 

—  2716d 

—  2715e 

—  2716f 

—  2715gr 

—  2715h 

—  27151 

—  2716J 

—  6371%  a 

—  6836  Ha 

—  6336  V6b 

—  6336  Hbb 

—  6336  %c 

—  6336  %cc 

—  6336%  d 

—  6336  %dd 

—  6336  He 

—  6336  Hee 

—  6336Hf 

—  6336HfT 

—  6336Hg 

—  63S6HS? 

—  6336  %h 

—  6336  Hhh 

—  6336Hi 

—  6336  mi 

—  6336HJ 

—  6336  HJJ 

—  6336  Hk 

—  6336  Hkk 

—  6336HZ 

—  6336% « 
»  6336  %m 

—  6336%  mm 
->  6836  Hn 

—  6336  %nn 

—  6336%o 

—  6336  %oo 

—  6836%p 

—  6336  %pp 

—  6336  %q 

—  6336  %qq 

—  6336%r 
-^  6336  %rr 

—  6336HS 

—  6336HS8 

—  6336  %t 

—  6836  Htt 

—  6336%u 

—  6336  %uu 

—  6336  %v 

—  6336  %W4 

—  6336  Hw 

—  6336%  WW 

—  6336  %x 
-c  6336%xx 

—  6336%y 

—  6336  %>T 

—  6336  %z 

—  6336Vi«a 

—  6336Vieaa 

—  6336Vi6b 

—  6336'A6bb 

—  6336Vi«c 
^  6336Vi8CC 

—  6336Vi«d 

—  63367i6e 

—  63367ief 

—  63367i6g 

—  6336Vi6h 

—  6336Viel 

—  6336VieJ 

—  6336Vwk 

—  6336Vwl 

—  6336Viem 

—  6336Vi«n 


Date  of 
Act. 

1919 

Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24' 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
F^b.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 


Stat,  at  LarsVb 


Chap.   Seb.  Vol.  Pave.   B.S.  Comp.8t. 


18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 


836 
337 

400 
401 
402 
403 
404 
406 
406 
407 
408 
409 
410 
600 
601 
602 
603 
604 


18  600(a) 
18  600(b) 
18  600(b) 
18  600(b) 
18  600(c) 
18    601 


18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 


602 
602 
602 
602 
603 
604 
606 
606 
607 
608 
609 
610 
611 
612 
613 
614 
616 
616 
617 
617 
617 


18  618(a) 
18  618(b) 
18    619 


18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 


620 
621 
622 
623 
624 
626 
626 
627 
628 
629 
630 
700 


18  701(a) 
18  701(b) 
18    702 


18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 


703 
704 
800 
801 
802 
900 
901 
902 
903 
904 
906 
906 
907 
1000 
1001 
1002 


40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 

-40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 

'40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 


1096 
1096 
1096 
1096 
1097 
1098 
1099 
1099 
1099 
llOO 
1100 
1100 
1101 
1101 
1102 
1103 
1104 
1104 
1105 
1105 
1105 
1106 
1106 
1106 
1106 
1107 
1107 
1107 
1107 
1107 
1108 
1108 
1109 
1109 
1109 
1109 
1110 
1110 
1110 
1111 
1111 
1111 
1111 
1111 
1112 
1113 
1118 
1113 
1113 
1114 
1114 
1114 
1114 
1114 
1115 
1116 
1116 
1116 
1116 
1116 
1117 
1117 
1118 
1118 
1119 
1120 
1121 
1121 
1122 
1123 
1123 
1123 
1123 
1124 
1125 
1126 
1126 
1126 
1128 


3264 
3265 
3364 


3363 
3360 


6336VifO 
6336VuP 
6336%a 
633«%b 
6336%c 
6336%d 
«336%e 
633€%f 
€336%? 
6336%h 
633€!&i 

6S36%k 

6309%a 

6309%b 

6309%c 

S309%d 

6309%e 

598le 

698€f 

598«s 

5986h 

59861 

873dbb 

6028c 

60:4aa 

6038d 

.6089a 

6137a 

6986J 

59S€k 

59861 

e017aa 

6144bb 

615Ua 

61l0f 

6110c 

6110h 

6114h 

61141 

6111aa 

6114J 

61U 

6113 

6114 

6114fr 

6114g 

6114k 

61141 

6114in 

611411 

6002 

6127aa 

6990 

607eaa 

€161 

6161%d 

6161%e 

6161  %f 

6304c 

6174d 

6169 

6304d 

6204e 

6168 

6309%a 

630%b 

6309%c 

63091ia 

6309^b 

$30»%c 

6309%d 

630»%a 

63e9%f 

6309^ 

63091U1 

S9S0n 

59800 

6980P 


CHRONOLOGICAL  TABLB  OV  LAWS 


2699 


Date  of 
Act. 

1919 

Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Teh.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Teh.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Teh.  24 
Feb.  24 
Teh.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  '24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
F^b.  24 
Feb.  24 
F^b.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Teh,  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  24 
Feb.  25 
Feb.  26 
Feb.  26 
Feb.  26 
f^b.  26 
Feb.  26 
Feb.  25 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 


Stat,  at 


Obap.      Sec    TnlL  Fase. 


Bee. 

B.S. 


18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
21 
23 
23 
29 
29 
29 
29 
29 
•36 
37 
88 
89 
SUPP.U 


lOOS 
1004 
1005 
1006 
1007 
1008 
1009 
1100 
1101 
1102 
1108 
1104 
1106 
1106 
1107 
1200 
1201 
1202 
1208 
1204 
1205 
1206 
1207 
ISOO 


40  1129 

40  1129 

40  1129 

40  1180 

40  1132 

40  1132 

40  1132 

40  1133 

40  1133 

40  1133 

40  1133 

40  1184 

40  1134 

40  1134 

40  1136 

40  1138 

40  1138 

40  1139 

40  1139 

40  1139 

40  1140 

40  1140 

40  1140 

40  1140 


1301(a)  40  1140 

1301(b)  40  1140 

1301(c)  40  1140 

1301(d)  ^40  1141 


1302 
1803 
1804 
1806 
1306 
1306 
1306 
1807 
1308 
1309 
1309 
1310 
1311 
1312 
1813 
1314 
1316 


40  1141 

40  1141 

40  1142 

40  1142 

40  1142 

40  1142 

40  1142 

40  1143 

40  1143 

40  1143 

40  1143 

40  1143 

40  1144 

40  1144 

40  1146 

40  1146 

40  1145 


1316(a)  40  1145 

ldl6(b)  40  1145 

1316(c)  40  1145 

1317  40  1146 


1317  40  1146 

1817  40  1146 

1317  40  1146 

1317  40  1146 

1317  40  1147 

1318  40  1148 

1319  40  1148 

1320  40  1148 

1400  40  1149 

1401  40  1150 

1402  40  1150 

1403  40  1160 

1404  40  1150 

1405  40  1161 

1406  40  1151 

1407  40  1151 

1408  40  1151 

1409  40  1152 

—  40  1153 

1  40  1154 

2  40  1164 

1  40  1166 

2  40  1166 

4  40  1157 

5  40  1157 

6  40  1157 

—  40  1160 

—  40  1161 

—  40  1161 
1  40  1164 

.S.C0MP.*19— 170 


3315 
3220 
3226 

3164 
8165 
3167 
8172 
3173 
3176 


8e<^ 
Ooinp.Bt. 

6980a 

6980r 

59808 

6287g 

62871 

6287r 

69801 

63181 

6318J 

6318k 

63182 

6318m 

631 8n 

63180 

6318p 

6336%a 

6336%b 

6336%c 

6836%d 

6386%e 

6336%f 

6336%8r 

6336%b 

490a 

498a 

5861a 

6371Ha 

6371Hb 

5877aa 

106a 

6340aa 

6371%c 

6371%d 

6371He 

6371^f 

6371Hir 

6371  Hh 

6371^1 

6371%J 

6371%k 

6371^1 

6371Vim 

6371Hn 

6371^0 

6097 

6944 

5948 

6799a 

6884 

5885 

6887 

6895 

6896 

6899 

6871V&P 

^371%Q 

3301a 

6371%a 

7354aa 

6371  %b 

6371bb 

6871  Hbb 

6371%c 

2165a 

10387ee 

6871%cc 

6371%d 

4632a 

784a 

784b 

969 

1109 

1127 

1179a 

1237 

514qq 

4593a 

7706a 

3215b 


Date  ef 
Aet 

1919 

Feb.  25 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  26 
Feb.  28 
F^b.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Feb.  28 
Mch.  1 
Mch.  1 
Mch.  1 
Mch.  1 
Mch.  1 
Mch.  1 
Mch.  1 
Mch.  1 
Mch.  1 


Stat,  at  Large. 


r 

Chap. 


89 
89 
44 
44 
44 
44 
44 
44 
44 
44 
44 
45 
45 
45 
46 
48 
49 
49 
49 
49 
49 
49 
49 
4]» 
49 
60 
50 
61 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
69 
70 
70 
70 
78 
79 
80 
81 
82 
86 
86 
86 
86 
86 
86 
86 
86 
86 


See.  Vol.  Pace. 


3 
4 

1 
2 
3 
4 
6 
6 
7 
8 
9 
1 
2 
3 


1 
2 
3 
4 
6 
6 
7 

a 

9 

1 

2 

1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

2 
2 
2 
2 
2 
8 
6 
6 
6 
7 
8 
9 
9 
9 
1 
2 
3 


40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 

40 


1173 

1174 

1176 

1177 

1177 

1177 

1178 

1178 

1178 

1178 

1178 

1178 

1179 

1179 

1179 

1181 

1182 

1182 

1182 

1182 

1182 

1182 

1182 

1182 

1188 

1183 

1183 

1183 

1189 

1189 

1190 

1190 

1192 

1192 

1192 

1192 

1192 

1198 

1193 

1193 

1194 

1194 

1194 

1195 

1196 

1196 

1197 

1198 

1198 

1198 

1198 

1199 

1199 

1200 

1200 

1201 

1201 

1201 

1201 

1202 

1202 

1202 

1202 

1208 

1203 

1210 

1211 

1211 

1211 

1212 

1215 

1218 

1222 

1224 

1224 

1224 

1224 

1225 

1225 


See.    See. 
B.S.  Oomp.8t. 

—  6941aa 

—  2942b 

—  6249W 
— .  5249W 

—  6249WW 

—  5249X 

—  6249XX 

—  5249y 

—  6249yy 

—  5249Z 

—  6249ZS 

—  6249\ia 

—  5249Hb 

—  6249%c 

—  3078HfirfirK 

1246 

—  1885a 

—  1885b 

—  1385c 

—  1885d 

—  iq85e 

—  1385f 

—  1385flr 

—  1385h 
_  13851 

—  9681 

—  968J 

—  1450b 
--  7548a 

—  7548b 

—  e82a 
_  7220a 

—  7231a 

—  7231b 

—  7236a 

—  7241a 

—  7246b 

—  7237a 

—  7237b 

—  7239aa 

—  7300b 

—  7430a 

—  7430c 

—  7431a 

—  7519 

—  .7523a 
— >  726tfa 

—  7301a 
-^  7236aa 
-~  7609a 

—  7609b 

—  7227a 

—  7300aaaa 

—  609a 

—  7477bb 

—  747711 

—  7477J 

—  7477k 

—  6150aa 

—  74771 

—  7477m 

—  7477n 

—  1949b 

—  i949c 

—  2164 

—  4708a 

—  1891bb 

—  1832e 
1342  2308a(50) 

—  614oo(l) 

—  74a 

—  73 

—  229 

—  294 

—  295 

—  297 

—  8287a 

—  315a 

—  353 


2700 
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Btotat 

Date  of  , ^ 

Act.  Ohap.  Beo.  YoL  Faire. 

1919 

Mch.  1  86  1  40  1230 

Mch.  1  86  1  40  1231 

Mch.  1  86  1  40  1231 

Mch.  1  86  1  40  '1233  . 

Moh.  1  86  1  40  1234 

Mch.  1  86  1  40  1234 

Mch.  1  86  1  40  1234 

Mch.  1  86  1  40  1246 

Mch.  1  86  1  40  1247 

Mch.  1  86  1  40  1248 

Mch.  1  86  1  40  1248 

Mch.  1  86  1  40  1249 

Mch.  1  86  1  40  1249 

Mch.  1  86  1  40  1249 

Mch.  1  86  1  40  1249 

Mch.  1  86  1  40  1251 

Mch.  1  86  1  40  1252 

Mch.  1  86  1  40  1253 

Mch.  1  86  1  40  1254 

Mch.  1  86  1  40  1256 

Mch.  1  86  1  40  1266 

Mch.  1  86  1  40  1256 

Mch.  1  86  1  40  1257 

Mch.  1  86  1  40  1262 

Mch.  1  86  1  40  1262 

Mch.  1  86  1  40  1263 

Mch.  1  86  1  40  1264 

Mch.  1  86  1  40  1265 

Mch.  1  86  1  40  1265 

Mch.  1  86  4  40  1266 

Mch.  1  86  4  40  1266 

Mch.  1  86  4  40  1266 

Mch.  1  86  4  40  1266 

Mch.  1  86  6  40  1267 

Mch.  1  86  7  40  1267 

Mch.  1  86  8  40  1268 

Mch.  1  86  9  40  1269 

Mch.  1  86  10  40  1269 

Mch.  1  86  11  40  1270 

Mch.  1  86  11  40  1270 

Moh.  1  86  11  40  1270 

Mch.  1  87  —  40  1270 

Mch.  1  88  —  40  1270 

Mch.  1  89  —  40  1271 

Mch.  .2  94  1  40  1272 

Mch.  2  94  2  40  1278 

Mch.  2  94  8  40  1273 

Moh.  2  94  4  40  1278 

Mch.  2  94  6  40  1274 

Mch.  2  96  1  40  1286 

Mch.  2  96  1  40  1286 

Mch.  2  95  8  40  1287, 

Mch.  2  95  4  40  1287 

Mch.  2  95  6  40  1287 

Mch.  2  95  7  40  1290 

Mch.  2  96  8  40  1290 

Mch.  2  96  10'  40  1290 

Mch.  8  96  —  40  1291 

Mch.  3  96  —  40  1291 

Moh.  3  96—40  1291 

Mch.  3  96  —  40  1291 

Mch.  3  96  —  40  1291 

Mch.  3  96  —  40  1291 

Mch.  8  97  1  40  1291 

Mch.  8  97  2  40  1292 

Mch.  8  97  8  40  1292 

Mch.  3  97  4  40  1292 

Mch.  3  97  6  40  1292 

Mch.  3  97  6  40  1292 

Mch.  8  97  6  40  1293 

Mch.  3  97  7  40  1293 

Mch.  3  97  7  40  1293 

Mch.  3  97  8  40  1294 

Mch.  3  97  9  40  1295 

Mch.  3  97  10  40  1295 

Mch.  3  97  11  40  1296 

Mch.  3  97  12  40  1296 

Mch.  3  97  IS  40  1296 


See.  See. 

B.S.  Oemp.St. 

—  416a 

—  613b 

—  8469  Via 

(15) 

—  6859e 

—  5859a 

—  6859d 

—  6859dd 

—  668a 

—  672a 

—  738 
-r  788a 

—  739 

—  739a 

—  739b 

—  739c 

—  4460a 

—  672a 

—  578 

—  525a 

—  854a 

—  888a 

—  920a 

—  8170a 

—  872a 

—  6S36e 

—  956a 

—  6836f 
_  1340a 

—  1461a 

—  3263a 

—  3263b 

—  3263c 

—  3263d 

—  262a 

—  3270a 

—  3266a 

—  3270b 

—  8369aa 

—  6965 

—  7173a 

—  7176a 

—  1095bb 

—  6249d 

—  1057a 

—  3115»Viiia 

—  3115"/ub 

—  8116»V«c 

—  3116"/i5d 

—  S116"/iBe 

—  9874b 

—  9908b 

—  9891a 

—  9856d 

—  9908c 

—  3115%f 

—  9883a 

—  9886b 

—  8907UU 

—  8907V 

—  8907W 

—  8907W 

—  8907WW 

—  8907X 

—  4388a 

—  4388aa 

—  915 

—  916 

—  917 

—  918 

—  3214a 

—  919 

—  3284 

—  4388b 
— .  4388bb 

—  4388c 

—  4388CC 

—  4388d 

—  4388dd 


Date  of 
Aflt. 

1919 

Mch.  3 
Mch.  8 
Mch.  8 
Mch.  8 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  S 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  3 
Mch.  3 
Mch.  8 
Mch.  3 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Moh.  4 
Mch.  4 
Mch.  4 
Mch.  4 
Mch.  4 

Mch.  4 

Mch.  4 

Mch.  4 

Mch.  4 


Stat,  at 


e 
Ohap. 


97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

98 

98 

98 

98 

98 

98 

98 

98 

98 

98 

98 

98 

99 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

101 

101 

101 

101 

111 

112 

113 

114 

115 

123 

123 

123 

123 

128 

123 

124 

124 

124 

124 

124 

124 

124 

124 

125 

125 

126 

126 

126 


See.  YoL  Face.   ILS. 


14 

16 

16 

17 

18 

19 

20 

21 

22 

28 

24 

26 

26 

27 

28 

29 

30 

31 

32 

33 

84 

1 

2 

8 

4 

6 

6 

6 

7 

8 

9 

10 

11 

6 

1 

2 

8 

4 

6 

6 

7 

8 

9 

10 
11 
1 
2 
8 
4 


1 
2 
8 
4 
6 


40  1297 

40  1297 

40  1297 

40  1298 

40  1298 

40  1298 

40  1298 

40  1299 

40  1299 

40  1299 

40  1300 

40  1300 

40  1800 

40  1300 

40  1301 

40  1301 

40  1301 

40  1301 

40  1301 

40  1301 

40  1302 

40  1302 

40  1302 

40  1303 

40  1303 

40  1303 

40  1303 

40  1308 

40  1303 

40  1304 

40  1304 

40  1304 

40  1306 

40  1309 

40  1309 

40  1312 

40  1311 

40  1311 

40  1311 

40  1311 

40  1312 

40  1313 

40  1313 

40  1314 

40  1314 

40  1314 

40  1316 

40  1315 

40  1316 

40  1321 

40  1321 

40  1321 

40  1822 

40  1322 

40  1327 

40  1330 

40  1330 

40  1334 

40  1334 

40  1334 

40  1339 

40  1339 

40  1339 

40  1339 

40  1344 

40  1347 

40  1347 

40  1348 

40  1348 

40  1348 

40  1348 

40  1849 

40  1360 


—  4S88e 

—  4388ee 

—  4388f 

—  4388fl 

—  4388s 

—  4388gK 

—  43$8b 

—  4388hh 

—  43881 

—  4888U 

—  438S] 

—  43S8JJ 
._  438$k 

—  4388klE 

—  43881 

—  7376 

—  43880 
_  43S8m 

—  4388miii 

—  438SI1 

—  43S8nn 
_  9212aa 

—  9212b 

—  9212c 

—  9212d 
_  92l2e 

—  9212f 

—  9212f 
_  92iai 

—  92121 

—  9212J 

—  9212k 

—  92121 

—  6702a 

—  6829iU 

—  6829H(%) 

—  6829kk 
_  6829III 

—  6829k(^) 

—  6829p(^) 

—  6829JJJ 

—  6S29JJJJ 

—  811614k(l) 

—  3116%hk 

—  $829q4qq 

—  9791 

—  9793 

—  97M 
6172  9714 

_  4992 

—  2l62aa 
_-  4976a 
_  4«94aa 
_-  4992 
__  Sl» 
_  6796a 
_  76SJ 
_  3141a 

—  3l6te 
_  319Sb 

2207a 

_  2276b 

-.  2276bb 

2275c 

_  6S6U 

—  2278a 

—  2280b 

—  2282a 

—  3115  Hkk 

a) 

—  3115  ^kk 

(8) 

—  3115%kk 

(3) 

Jk.  3116%kk 

(4) 

^  S116%kk 

ii) 
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Stot.atl4uve. 

Stat  at  Laise. 

Date  of 

RmB 

Hm> 

Date  of 
Act. 

8«e 

Bee. 

Act. 

bhap. 

Bee. 

Vol  Tmg^i 

R.B. 

Oomp.Si. 

Chap. 

BeCs 

Vol.  Pave. 

B.8. 

Oomp.St. 

1919 

1919 

Mch.  4 

126 

6 

40    1860 

— 

3116Hkk 
(6) 

Mch.  4 

126 

8 

40     1852 

-^ 

8116%kk 
(8) 

Mch.  4 

126 

6 

40    1351 

— 

6309e 

Mch.  4 

125 

9 

40    1363 

— . 

8116  %kk 

Mch.  4 

126 

6 

40     1362 

m— 

6809ee 

(9) 

Mch.  4 

126 

6 

40    1362 

63091 

Mch.  4 

126 

10 

40    1363 

.~ 

3116%kk 

Mch.  4 

126 

7 

40    1362 

m^ 

8116  Hkk 

(10) 

• 

(7) 

Mch.  4 

126 

11 

40     1363 

• 

,"~ 

8115  %kk 
(11) 

RESOLUTIONS 


Dato  of 

Stat,  at  lAive. 

Bee. 
B.S. 

Sec. 
Comp.St. 

Date  of 
Res. 

Stat,  at  lAive. 

See. 
B.S. 

Beo. 
Oomp.8t. 

Bee. 

Mo. 

Boe. 

Vol. 

Pa«e. 

t 
Mo. 

Beo. 

Vol. 

.....  _^ 
Pa«e. 

1917 

1918 

Jan.  19 

18 

— 

89 

867 

— 

9989h 

May  16 

76 

M_ 

40 

664 

..» 

2044m 

Mch.  4 

191 

— 

39 

1201 

— 

6829e 

May  20 

79 

1 

40 

667 

.. 

2044n 

Mch.  4 

192 

— 

89 

1202  ^ 

— 

10387d 

May  20 

79 

2 

40 

668 

— 

2044O 

May  12 

18 

1 

40 

76 

— 

8146IT 

May  20 

79 

8 

40 

668 

.^ 

2044p 

May  12 

18 

2 

40 

76 

— 

81468 

May  20 

79 

4 

40 

668 

m^ 

2044q 

June  16 

81 

— 

40 

231 

— 

2076b 

June  29 

111 

40 

633 

.._ 

9989J 

June  30 
July  9 
July  17 
Oct  6 
Oct  6 
Oct  6 

84 
87 
89 
76 

108 
109 

___ 

40 
40 
40 
40 
40 
40 

241 
242 
243 
348 
427 
427 

*~" 

99891 
9141a 
4620a 
4620b 
6660a 
6903a 

July  16 
Sept  18 
Oct  1 
Oct  1 
Oct  27 

164 
178 
179 
179 
196 

1 
2 

40 
40 
40 
40 
40 

904 

960 

1008 

1008 

1017 



8116%x 

4688b 

9149a 

9149b 

9136aa 

1918 

1919 

Jan.  12 

8 

.. 

40 

481 

-.- 

883611 

Jan.  26 

12 

^t^m  • 

40 

1066 

— 

4620O 

Feb.  12 

17 

— 

40 

438 

_. 

614uu% 

Feb.  26 

68 

— 

40 

1184 

— 

614w 

Mch.  28 

'     29 

— 

40 

499 

— 

667a 

Feb.  26 

64 

.— 

40 

1184 

... 

1088a 

Apr.  2 

41 

— 

40 

602 

— 

614UUUH 

Feb.  28 

86 

— 

40 

1218 

— 

4620d 

ACTS  CITED  BY  POPULAR  NAME 


Thifl  list  is  intended  to  comprise  all  Acts  of  Congress  enacted  since  the  publication  of  Oomp. 
St.  1916,  which  are  or  have  been  cited  by  popular  designation*.  Section  numbers  in  parentheses 
indicate  where  each  act  may  be  found  in  this  compilation. 


Alaskan  Prohibition  Act,  Feb.  14,  1917,  c.  6S,  Sy 

SUt  903  (9§  3648b-8643r). 
Caider  Act  (Daylight  Saving),  Mch.  19,  1918,  e 

24,  40  Stat.  460  (||  8907r-8907u). 
Cttnsus  Act  of  1919,  Mch.  3,  1919,  c.  97,  40  Stal 

1291  (§1  916,  917-919,  t214a.  3284,  4388a-4S88nn 

7376). 
Conformity  Act,  Junel,  1872,  c  266,  17  Stat 

196  (|§  1637.  1689,  1640). 
Conscription  Act,  May  18;  1917,  c.  16,  40  Stat. 

76   (|§  2019a,  2019b,  2044ar-2044g.  2044lb-2044k). 
Cbnservation  Acts  (Food),  Aug.  10,  1917,  oc  62, 

63,  40  Stat.  273,  276  (S9  790a,  3116%ar^ll6Hkk, 

3116%M116V&r,  4674,  4704a.  8689a). 
Daylight  Saving  Act,  March  19,  1918,  e.  34,  40 

Stat.   460    (§§   8907r-8907u). 
District  of  Columbia  Minimum  Wage  Law,  Sept. 

19,     1918,   c.    174,     40   Stat.     960  (99    8421Har- 

8421%w). 
District  of  Columbia  Prohibition  Law,  Mch.  3, 

1917,  o.  166.  39  Stat.  1123   (91  8421^8^-3421^8). 
Embargo  Act   (Arms  and  Munitions  of  Weir), 

June  16,  1917.  c.  30,  title  VI,  40  Stat.  228  (99 

7678d-7678k). 
ESmbargo  Act  (during  German  War),  June  16, 

1917,   c.   30,  title  VII,  40  Stat  226   (99   7678a- 

7678c). 
Espionage  Act,  June  16,  1917.  a  30,  40  Stat  317 

(ses  9  10614a  where  sections  are  listed). 
Estate  Tax,  Feb.   24,  1919,  c   18,  40  Stat  1096 

(99  6336%8r-6336%k). 
Excess  Pi^ofits  Tax,  Feb.  24,  1919,  c.  18,  40  Stat. 

1088   (99  6336Vi«a-63367isP). 
Federal  Control  Act  (Transportation  Systems), 

Mch.  21,  1918,  c  26,  40  Stat  461  (99  3116%a- 

3116%P). 

Federal  'CJontrol  of  Telegraphs  and  Telephones, 

Jaly  16,  1918,  c.  164,  40  Stat  904  (9  3116%x). 

Oct     29,     1918,    c.     197,    40     SUt    1017     (99 

3116%zx-8116%yy). 

Food  and  Fuel  C>>ntrol  Act,  Aug.  10,  1917,  c.  63, 

40     Stat     276     (99     3116%e-3116%kk,    3116H^ 

3116V&r).  « 

Food  Conservation  Acts,   Aug.   10.   1917,   cc.   62, 

68,  40  Stat  273,  276  (99  790a,  3116^ar-3116Hkk, 

3116%I-311&V6r.  4674.   4704a.  8689a). 
Hawaiian    Prolilbitlon    Act,    May    23,    1918,    e. 

84,  40  Stat  660  (99  3746a.  3746b). 
immigration   Act  of   1917,  Feb.   6,   1917,   e.    29. 

89  Stat  874  (99  959,  960,  4289^a  et  seq.). 

SX7PF.U.S.COMP/19 


Jones  Amendment  (Intoxicating  Liquors),  Men. 

3,  1917,   c   162.   9  6,  89  SUt   1069    (99  S739a. 

10387ar-10887c). 
Lever  Act,  Aug.  10,  1917,  c.  63,  40  Stat  276  (99 

3116^fr-3116Hkk,  8116%I-3116V&r). 
Liberty  Bond  Act  (First)  April  24,  1917,  e.  4,  40 

Stat  36  (99  6829ee-6829iH). 
Liberty   Bond   or   Loan   Acts    (see    99    6829ee- 

6829r). 
Migratory  Bird  Treaty  Act  July  8,  1918,  c  128, 

40  Stat  766  (99  88378r-8837m). 
Moratorium  Act  (same  as  Soldiers'  and  Sailors' 

Civil  Relief  Act). 
Omnibus  Claims  Bill,  Mch.  4,  1916,  c.  140,  9  6, 

38  Stat  996  (9  1136a). 
Overman  Act,  May  20,  1918,  c  78,  40  Stat  656 

(99  283a-283f). 
Pickett  Act,  June  26,  1910,  c.  421,  36  Stat.  847 

(99   4623-4626). 
Porto  Rican  CJivil  CSovemment  Act,  Mch.  2,  1917, 

c.  146,  89  Stat  961  (99  38038r^803z). 
Reed  Amendment,  Mch.  3,  1917,  o.  162,  39  Stat. 

1069    (99   8739a^   10387ar-10387c). 
Sedition  Act  of   1918,   May    16,    1918,    o.   76,   40 

Stat   663   (99  10212c,  10212cc,  1040)d). 
Selective  Draft  Act,  May  18,  1917,  c.  16,  40  Stat. 

76   (99  2019a,  2019b,  2044a-2044g,  2044h-2044k). 
Smith-Hughes     Act      (Vocational      Education), 

Feb.  23,  1917,  a  114,  89  Stat  929  (99  9390^a- 

9390^m). 
Soldiers'  and  Sailors'  Civil  Relief  Act.  Mch.  8. 

1918,  c.  20,  40  Stat  440  (99  3078^ar-S078^ss). 
Trading  With  the  Enemy  Act  Oct.  6,  1917,  c. 

106,  40  Stat  411   (99  3116Ha-3116Hfr,  8115Vig- 
3116HJ). 

Victory  Liberty  Loan  Act  (see  Liberty  Bond  or 

Loan  Acts). 
Vocational  Education  Act,  Feb.  23,  1917,  a  114, 

89  Stat  929  (99  9390%ar^390^m). 
Vocational  Rehabilitation  Act,  June  27,  1918,  c. 

107.  40  Stat  617  (99  3078%ar^078V&gg,  3078Hh. 
8078^). 

Wfur  Penance  Corporation  Act,  Apr.  6,  1918,  c 

46,   40  Stat   606  (99  3116%ar-8116%qq). 
War  Profits  and  Excess  Profits  Tax,  Feb.  24, 

1919,  c.  18,  40  Stat  1088  (99  6336Viaa-6336Vi«P). 
War  Time  Prohibition  Act  Nov.  21,  1918,  c.  212, 

40  Stat  1046  (99  3116iVisf-3116u/uh). 
Webb  Exporter  Combination  Act,  April  10,  1918, 
c.  60,  99  S-6*  40  Stat  617  (99  8836^o^836^e). 
(2708)* 
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ABAHDONMENT 

Patents  for  inventions,  3115%ee(i),  9429a. 
Vessels,  notice,  8095c. 


Liquor  nuisances,  Alaska,  3643k^3643U. 
District  of  Columbia,  3421  %hh. 

ABROGATION 

Contracts  with  enemy  or  ally  of  enemy. 
3115%dd(b). 

ABSEirCE 

See  Leave  of  Ah»ence. 

Auditor  of  Porto  Rico,  duties  of  assistant. 
3803gg. 

District  judge  of  District  of  Porto  Rico. 
3803qq. 

Executive  secretary  of  Porto  Rico,  3803hh. 

Governor  of  Porto  Rico,  380311. 

Navy,  pay,  2900a. 

Registration  under  selective  draft  act  of  per- 
sons temporarily  absent  from  place  of  res- 
idence, 2044e. 

Secretary  of  Treasury,  duties  of  chief  clerk 
during,   353. 

Supervising  inspector  general  of  steam  ves- 
sels, powers  and  duties  of  deputy,  8155. 

ABUSIVE  LANGUAGE 

Concerning  form  of  government,  etc.,  10212c. 


See  MiliUirj;  Academy;   Naval  Academy. 

ACCIDENT  INSURANCE 

See  Insurance. 

ACCOUNTING  OFFICERS 

Internal  revenue,  5859a. 

Military  establishment,  auditing  accounts 
outside  District  of  Columbia  during  war, 
420a,  420b. 

Trading  with  Enemy  Act,  S115%cc. 

Treasury  Department,  vouchers  of  commis- 
sion readjusting  postal  service  salaries, 
609a. 

War  risk  insurance,  credits  for  premiums, 
514w. 


ACCOUNTS 

Auditor  of  Porto  Rico,  3803gg. 

Census  enumerators,  4388c. 

Military  establishment,  audit  at  place  other 

than  seat  of  government,  420a,  420b. 
Post  office  department,  districts  and  central 

offices  for  rendition  of,  579a. 

ACCOUNT  STATED 

Between  insurers  and  United  States  as  to 
insurance  on  lives  of  persons  in  military 
service,  3078i4nn. 

ACKNOWLEDGMENT 

Deeds,  etc.,  in  Porto  Rico,  3803x. 

ACTION 

See  Limitations. 

Internal  revenue  tawes,  see  Internal  Revenue. 
Claims  to  property  transferred  to  alien  prop- 
erty custodian,  3115  %e. 
Damages  for  injury  from  violation  of  liquor 

laws  in  District  of  Columbia,  3421  ^m. 
Enemy  or  ally  of  enemy,  3115^d(b). 

Against     licensees     of     patents,     trade- 
marks or  copyrights,  3115%ee(f). 
Contracts  with,  3115%dd(c). 
Federal    controlled    transportation    systems, 

3115%j,  3115%m. 
Housing  of  war-industry  employes,  recovery 
of    compensation   for  property    taken   for, 
3115%b. 
Soldiers  and  sailors,  3078%a-3078%s8. 
War  Finance  Corporation,  3115%d. 
•    War  Risk  Insurance  claims,  514e. 

ACTORS 

Contract  labor  laws  not  applicable  to, 
428914b. 

ACTUARIES 

Assistant    Commissioner    General    of    Immi- 
gration to  act  as,  055a. 
Bureau  of  War  Risk  Insurance,  514kkk. 


Supp.U.S.CoMP.*19-171 


ADJOURNMENTS 

Senate    and    House    of    Representatives    of 
Porto  Rico,  3803n. 

(2705) 
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ADJUSTEB8 

Bureau  of  War  Bisk  Insurance,  514e. 

ADJUSTMENT 

Bee  War  CotUracU. 

Claims  for  damages  to  private  property  from 

naval  aircraft  and  operations,  652aa,  652b. 

Contracts  for  postal  supplies,  7446a. 

Salaries,  clerks  and  employes  in  Post  Office 

Department,  572a,  609a. 

Joint     Commission     on     reclassification, 

3270b. 
Postmasters,  7220a. 
War  contracts,  etc.,  ail5iVi6a-3115i*/i5e. 

ADJUTANT-OENERAI. 

Certificates  of  military  service,  3078^^r. 

Enlisted  Beserve  Corps,  certificates  of  en- 
listment in  issued  by,  1802e. 

Transfer  of  powers  to,  from  chief  of  staff, 
1762a. 

A  D  J  tr  T  A  N  T-OENZ:RAIi*8     DEPART- 
MENT 

Captains,  appointment,  1881aaa. 
Lieutenants,  appointment,  ISSlaaa.    . 

ADMINISTRATORS 

See  Estate  Taw. 

ADMIRALS 

Allowances,  2471aaa. 
Number,  2471aa. 
Beturn  to  regular  rank,  2471aa. 
Selection,  2471aa. 

ADBIIRALTT 

Condemnation  proceedings,  etc.,  for  violation 
of  embargo  on  exports  to  conform  to  pro- 
ceedings in,  7678h. 

Deposit  for  costs,  etc.,  when  not  required 
from  seamen,  1630a. 

Jurisdiction,  United  States  courts,  1233. 

Bules  of  Court,  an>endments,  etc.,  p.  338. 

War  Bisk  Insurance  claims,  514e. 

Workmen's  Compensation,  rights  to  saved, 
991(3). 

ADMIRALTY  RUUBS 

Amendments,  etc.,  p.  338. 

ADVANCES 

Allied  foreign  governments  engaged  in  Ger- 
man war,  6829f,  6829J. 
Federal    controlled    transportation    systems,- 

for  betterments,  3115% f. 
Navy  officers  ordered  to  or  from  sea  and  shore 

duty  beyond  seas,  2841a. 
Payments  to  contractors  for  supplies,  6648a. 
War     Finance     Corporation,     reports     of, 
3115%k. 
To  banks,  trust  companies,  etc.,  3115%dd, 

3115%c,  3115%f. 
To    persons    or    corporations,  '  3115%ee, 
3115%f. 

ADVERTISEMENTS 

Census,  expenditures  for,  4388kk. 
Employment  of  aliens,  4289%cc. 
Intoxicating  liquors,  sale  in  District  of  Co- 
lumbia, 3421 14  f. 
Use  of  mails  when  intended  for  prohibi- 
tion states,  etc.,  10387a-10387ee, 
Marine  corps  recruits,  2925a. 


of    Columbii, 


ADVERTISEMENTS  (Cont'd) 

Motor  ambulances  for  army,  6832a. 

Packets  for  seeds  and  plants,  820a. 

Postage  rates  on  advertising  matter  in  peri- 
odicals, 7358a(b). 

Beclamation  services,  6836c. 

Sales,     liquors     in     District 
3421^f. 
Property   transferred   to    alien  property 
custodian,  3115 %ff. 

Solicitation  of  immigration  by  transportation 
companies,  4289 */id. 

Use  of  flag  for  advertising  purposes  in  Ma- 
trict  of  Columbia,  3369b. 

Use  of  mails  for  advertisement  of  intoxicat- 
ing liquors  intended  for  prohibition  states, 
etc.,  10387a-10387ee. 

ADVISORT  BOARDS 

See  War  RUk  Insurance, 

ADVISORT  TAX  BOARD 

See  Internal  Revenue, 

AERONAUTICS 

See  Aviation. 

Advisory  committee  for,  office  space,  311511 

AEROPLANES 

See  Aircraft;  Aviation. 

AFFIDAVITS 

Infringement  of  copyright,  rules  of  court,  pp. 

2022-2024. 
Inventory    of   property  taken   under   searck 

warrant,  10496^m. 
Military  service,  entry  of  default  judgment, 

3078%bb. 
Naturalization,  affidavits  accompanying  peti- 
tion, 4352(2). 
Besidence,  4352(13). 
Public  land  laws,  soldiers  and  sailors,  4M5a- 
Purchasers  of  liquors  in  District  of  CQlum- 

bia,  3421%d. 
Searches    and    seizures,    10496  ^c-10496i4e, 

10496%m,  10496%q. 
Soldiers  and  sailors,  Public  land  laws,  4o45a. 

AGE  UMIT 

Army,  chaplains,  1868a. 
Enlistments,  2044g. 
Officers,    removal    as    to    enlisted   men, 

1919a. 
Second  lieutenants,  1919a-1920aa. 
Selective  draft,  2044b,  2044e. 
Signal  corps,  1867h. 
Electors  in  Porto  Bico,  3803nn. 
Employment    of    children    in    Porto    Bico, 

3803aa. 
Jurors  in  Porto  Bico,  3803s. 
Naval  reserve,  2900%c(l%). 
Naval  Beserve  Force,  2900%a(26%)- 
Navy,  marine  corps,  temporary  appointmenta, 
2483h. 
Naval  Academy,  candidates  for  admisBon 

to,  2726bb,  2732a. 
Naval  reserve  officers,  2900%c(6). 
Temporary  appointments,  2483h. 
Philippine  commissioners   to   United  Stttea, 

3814ff. 
Besident    commissioner    from    Porto    Bico, 

38030. 
Selective  draft  law,  2044b,  2044e. 
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AGENTS 

See  Fiscal  Agents;  Internal  Revenue  Officers 
and  Agents;   Special  Agents. 

Federal  reserve  banks  as  agents  for  nonmem- 

ber  banks,  9801  (2c). 
Government  agents,  auditing  accounts  of  Mil- 
itary Establishment,  420a  (d). 

Bureau  of  fisheries  an  J  forestry  services 
in  Alaska,  enforcement  of  liquor  laws, 
36430. 

Capital  Issues  Committee,  3115%!. 

Department  of  Agriculture,  certificates  of 
as  evidence,  828a. 

Disbursing  agents   of    ordnance    depart- 
ment, 1859a. 
Quartermaster's  Corps,  1784a. 

Foreign  governments,  acting  as,  without 
notice  to  Secretary  of  State,  7678n. 

Interested  persons  not  to  act,  food  con- 
servation act,   3115 ^f. 

Interference,  etc.,  with  agents  under  food 
conservation  act,  3115 %m. 

Interstate  Commerce  Commission,  car 
service  regulations,  8563(8). 

War     Finance     Corporation,     3115%cc, 
3115%d. 
Vessels,  deportation  of  aliens,  4289 ^k. 

Expenses  of  detention  of  immigrants, 
4289  ^hh. 

Lists  of  aliens  employed  on  vessels  ar- 
riving from  foreign  ports,  4289^ t. 

Payment  of  head  taxes,  4289  %aa. 

Reports  of  aliens  illegally  landed,  4289  ^t. 

Violations  of  immigration  law,  4289 ^d~ 
4289i4ee,  4289^qq,  4289^r,  4289 V4ss. 

Violations  of  regulations  regarding  ves- 
sels during  war,  etc.,  9959%b,  9959%'c. 

AGRlOUIiTUBAL  COLLEGES 

Co-ordination  of  work  of  wkh  Department  of 
Agriculture,  839a. 

AOBICtTLTUBAL   EXPEBIMEITT    STA- 
TIONS 

Establishment,  832bb. 

Expenditures,  statement  of,  839a. 

Georgia,  payment  of  appropriations  to,  8897b. 

Reports  of  expenditures,  839a. 

Sale  of  products,  832bb. 

AGBIOULTURAL   SOCIETIES 

Postage  on  second  class  mail  matter  of,  7358b. 
Tax      on     corporations,      exemption     from, 
6336%o(l). 

AGBICULTURE 

See  Seoretary  of  Agriculture. 

Census,  4388a,  4388m. 

Central  markets  for  farm  products,  828a. 

Drainage  of  lands  in  Minnesota  under  state 

laws,  4976a. 
Fairs,    exemption    from    special    excise    tax, 
5980oj7). 
Exemption     from     tax     on     admissions, 
6309%a. 
Implements,   conservation,  distribution,  price 

fixing,  etc.,  3115%a-^115%rr. 
Investigations,  etc.,  pink  bollworm,  827a. 
Monthly  crop  report,  time  for  printing,  825a. 
Seeds,  etc.,  printed  packets  for,  820a. 
Selective  draft  of  persons  engaged  in,  2044d. 
Vocational  education,  9390^a-9390%mm. 


AGBICULTUBE.   DEPABTMENT  OF 

See  Seoretary  of  Agriculture. 
Agents,  certificates  of  as  evidence,  828a. 
Buildings,  requisition  by  Secretary,  839c. 
Bureau  of  Markets,  administration  of  oaths, 

etc.,  795aa. 
Detail  of  officers  of  Public  Health  Service  to, 

9139b. 
Employes,    enforcement    of    migratory    bird 

treaty  act,  8837e. 
Exchange  of  motor  vehicles,  etc.,  report  of, 

814bb. 
Films,  loan,  rental,  or  sale,  832c. 
Monthly  crop  report,  time  for  printing,  825a. 
Records  of  materials  used  to  fortify  wines, 

inspection,  6112. 
Vocational     education,     investigations,     etc., 

9390^cc. 

AIBCBAFT 

See  Aviation^  Aviation  Section. 
Aircraft  production  corporations,  assignment 
of  officers  or  men  of  military  service  to, 
31151/3  2  J. 

Bonds,  3115i/s2g,  3115i/32h. 

Capital  stock,  amount,  3115i/82g. 

Purchase  by  United  States,  3115i/82h. 

Civilian  employes,  3115i/82J. 

Dissolution,  3115i/82i. 

Enlisted  men,  assignment  to,  3115  Vs  2 J* 

Formation  of,  3115i/82g. 

Officers,  assignment  to,  3115  Vs  2 J. 

Sale  of  securities,  3115 V82h. 

Transfer      of      existing      contracts      to, 
3115i/82k. 
Board,  appointment,  31151/8  2b. 

Appropriation  for,  3115i/82e. 

Civilian  chairman,  3115i/32b. 

Clerks  and  employes,  3115^/8 2e. 

Compensation      of      dvUian      members, 

31151/8  2C. 

Composition,  3115i/82b. 
Number,  31151/8  2b. 
Offices,  etc.,  3115i/82e. 
Powers  and  duties,  3115 1/3  2d. 
Purpose,  31151/3  2a. 
Reports  of  expenditures,  3115 1/3 2e. 
Terms  of  office,  3115i/82C. 
Collecting  information  with  respect  to  move- 
ment, etc.,  in  time  of  war,  10212b. 
Condemnation     of     timber,     sawmills,     etc., 

6911aa. 
Delivery  by  Secretary  of  War  to  Postmaster 

General,  7430b. 
Exchange,  1972aa. 

Expositions,  proclamation  regarding,  p.  2354. 
Flying  by  civilians,  proclamation,  p.  2354. 
Mail  service,  appropriation  for,  7430a. 

E(]uipment    and    supplies    for,    purchase, 

7430a.  7430c. 
Postage  rate,  7367a. 
Naval  operations,  damage  claims,  652b. 
Obtaining  information  concerning,  10212a. 
Patents,  purchase,  etc.,  3115  i/saf. 
Private    aircraft    forbidden    in    Canal   Zone, 

p.  2317. 
Production    during    war,    executive    agency* 

283c. 
War  material,  sale  of,  1972bb. 


Agricultural  experiment  stations,  832bb. 
Army,  disbursements,  payment  of  exchange, 
2205a. 
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AUISKA  (Cont'd) 

Boundary  line,  advances  from  appropriation 

for,  6705a. 
Census,  4388a,  4388bb. 
Coal  lands,   selection  of  for  fuel  for  navy, 

2804hh. 
Coastwise    trade,   foreign   built    vessels   ex- 
cluded, 7709aa. 
Commissioner  of  Education,  sale  of  reindeer, 

etc.,  3613a. 
IMstrict  court  clerks,  fee  system  continued, 

1385a,  1385b,  13851. 
District  judges,  salaries,  969. 
Fish  and  fisheries,  agents  to  enforce  liquor 

laws,  36430. 
Forestry    service    agents   to    enforce   liquor 

laws,  36430. 
Governor,  enforcement  of  liquor  law,  3643o. 
Hospitals,  admission  to,  3611a. 
Insane     persons,     admission     to     hospitals, 

8611a. 
Interment    of    deceased    military    employes, 

etc.,  2019c. 
Intoxicating  liquors,  additional  legislation  by 
territorial  Legislature,  3643q. 
Arrests,  warrants,  3643j. 
Construction  of  act,  3643qq. 
Definitions,  3643b,  3643gg. 
Delivery  of  in  violation  of  act,  3643hh. 
Destruction  of,  3643m. 
Devices  to  evade  act  unlawful,  3643ii. 
District    attorney    to    file    informations, 

364300. 
Disturbance  of  peace  by  drunken  person, 

36431. 
Drinking  in  or  on  passenger  coach,  36431. 
Effective  date  of  act,  3643r. 
Enforcement  of  act,  3643o.  3643q. 
Evidence,  sufficiency,  3643jj. 
Forfeitures  of,  3643m. 
Importing  or   carrying   into   territory   in 
violation    of   act,   punishment,   3643hh, 
3643p. 
Indictment,  sufficiency,  3643jj. 
Informations,  filing,  3643oo. 

Sufficiency,  3643jj. 
Intoxication,   in  or  on  passenger  coach, 
etc.,  36431. 
In  public  place,  etc.,  36431. 
On  public  or  private  road,  36431. 
Issue  of  internal  revenue   special  stamp 
or  receipt,  copy  of  stamps  or  rec- 
ords as  evidence,  3643nn. 
Prima  facie  evidence  of  sale,  3643nn. 
Licenses,  3643pp. 
Locker  system,  3643ii. 
Manufacture,    sale,    etc.,    prohibition   of, 

punishment,  3643b. 
MaROuline    gender    to    include    feminine, 

3643qq. 
No  property  in  liquors  illegally  manufac- 
tured, etc.,  3643m. 
Permits,  3643cc-3()43dd,  3643ff-3643gg. 
Permits    for   alcohol    for    scientific,    etc., 
purposes,  application  for,  3643ff. 
Cancellation,  3643gg. 
Display  of  copies,  3643gg. 
Form,  3643g. 

One  sale  only  authorized  by,  3G43gg. 
Sale  or  keeping  without  copy  of  at- 
tached    to     container     prohibited, 
3643gg. 


AUISKA  (Cont'd) 

Intoxicating  liquors  (Cont'd) 

Permitting    manufacture,    transportation, 
etc.,  by  owner,  etc.,  of  building,  vehi- 
cle, etc.,  3643h. 
Pharmacists,  revocation  of  license,  3643n. 
Prima  facie  evidence,  3643j,  3643nn. 
Public     nuisances,     abatement,     3643k- 
3643U. 

Forfeiture  of  lease  for  maintenance, 

etc.,  by  tenants,  36^{. 
Injunction,  bond,  3643kk. 

Violations  of,  contempt,  3643kk. 
Punishment,  3643kk. 
Knowingly  permitting  maintenance  of 
by  owner,  etc.,  of  building,  puniih- 
ment,  3643a. 
Maintenance,  etc.,  punishment,  3642tk. 
Places  declared  to  be,  3643k. 
Punishments  for  violations  of  act,  86ISb, 
3643kk,  3643mm. 

Beceiving     or     having     in     possesaioii, 

3643hh. 
Beceiving  or   receipting  for  in  false  or 

fictitious  names,  3643e. 
Bepeal  provision,  d643r. 
Sales  in  violation  of  act,  8643hh. 
Searches  and  seizures,  3643 j,  3613m. 
Shipments  in  violation  of  act,  3643hh. 
Shipments  to  false  or  fictitious  names  or 

persons,  8643e. 
Singular     number     to     include     plunl, 

3643qq. 
Time  of  taking  effect  of  act,  3643r. 
Transportation     in     violation     of    act, 

3643hh. 
Transportation    of    alcohol    by    pharma- 
cists, permits,  3643bb-3643dd. 
Permits,,  application  for,  3643c. 
Attaching  to  packages,  3643dd. 
Cancellation  on  delivery  of  pack- 
ages, 3643dd. 
Contents,  3643d. 
Form  of.  3643cc. 
Issue,  3643cc,  3643d. 
Records  of,  3643d. 
Becords  of  shipments,  copies  as  evi- 
dence, 3643e. 
Duty  to  keep,  3643e. 
Wine  for   sacramental  purposes,  certifi- 
cates      attached       to       shipments, 
3643ee. 
Certificates    attached    to    shipmentc, 

refusal  to  deliver  without,  3643f. 
Records  of  shipments  and  deliveries, 
3643f. 
Legislature,  enforcing  prohibition  act,  SSISq. 

Schools,  establishment,  3607a. 
Loans   for   construction  of  Alaska  railway, 

6829d. 
Mineral    lands,   mining    claims,   annual    im- 
provements, persons  in  military  or  nav- 
al   service,    provisions   relating  to  ex- 
tended to,  4620c. 
Mining  claims,  assessment,  work  laws  re- 
lating to,  suspended,  4620d. 
Mt.  McKinley  National  Park,  5249r-5249no. 
See  Mount  McKinley  National  Park. 

Officers  and  employ^,  salaries  of  included  in 
gross  income  for  income  tax  purposes, 
6336%f£. 

"Person"  indndea,  3115  ^bb. 
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AMBULANCES 

Army,  purchase  of  motor  ambulaDcefl  with- 
out advertisement,  6832a. 


AIA.8KA  (Cont'd) 

^Public    lands,    homestead,    additional    entry, 
5046a. 
Homestead,  additional  entry,  unsurreyed 
lands,  5046aa. 
Former  entry  not  a  bar,  5046a. 
Islands  and  land  excepted,  5046b. 
Surveys,  4824a. 
Reindeer,  sale,  etc.,  3613a. 
Roads    and    trails,    estimates    for   work   on, 

3602a. 
Schools,  for  white  and  colored  children,  etc., 

3607a. 
Town  sites,  expenditure  of  moneys  received 
from  sales  of  lots,  etc.,  within,  3593dd. 

AI.COHOL 

See  DUtiUed  Spirits  and  WincM, 

AIiIEir  PROPERTY  CUSTODIAN 

See  Trading  inth  Enemy. 


See  Immigration;  Income  Taw;  Vatwali- 
zation;   Trading  with  Enemy. 

Aidinfc  or  assisting  certain   aliens  to  enter, 

4289  %n. 
Contracts   for   privileges   at  immigrant  sta- 
tions prohibited,  4289^  pp. 
Definition,  4289^  a. 

Departure  from  or  entry  into  United  States, 
acts  prohibited,  7628e. 
Definitions,  7628h. 
Permits,  7628e. 

Proclamation '  of  President,  p.  1495. 
Prohibition  of,  7628e. 
Punishment  for  violations  of  act,  7628g. 
Deportation,  immigration  authorities  to  ad- 
vise penal  institutions,  etc.,  959. 
Enemies,  acquisition  of  docks,  etc.,  of,  3115jj. 
Removal,    proclamation    of   President,    p. 

1495. 
Restrictions    on    conduct    and    removal, 

7615. 
Seizure,  etc.,  of  vessels  owned  by,  8146rr, 

8146s. 
Trading  with,  3115Vja-3115^j. 
Selective  draft,  2044^(n)-2044i4(c). 
Treason,  proclamations  of  President,  p.  2328. 

AI.I.OTMENTS 

See  War  Risk  Insurance. 

Pay,   officers,  enlisted   men  and  civilian  em- 
ployes in   army,   2170a. 
Officers  of  public  health  service,  9136a. 
Soldiers*   and  Sailors'  Civil  Relief,   rent  for 
dwelling  occupied  by  dependents,  3078^4^^. 

AIXOWANCES 

See   War   Risk   Insurance. 

AI.LT  OF  ENEMY 

See  Trading  toith  Enemy, 

AI.TERATION 

Discharge  from  military  or  naval  service, 
10242a. 

Passports,  7628d. 

Permits  to  depart  from  or  enter  into  Unit- 
ed States,  7628e. 

AMBASSADORS 

Clerks  at  embassies,  citizenship,  3133. 


AMENDMENTS 

Constitution    of    United    States,    prohibiting 

sale,   etc.,   of  intoxicating  liquors    (Const. 

Am.  18),  p.  2678. 
Franchises,  etc.,  in  Porto  Rico,  3803pp. 
Internal  revenue   returns  by  Commissioner, 

5899. 
Porto  Rico,  laws  and  bills,  3803n. 
Rules  of  Circuit  Courts  of  Appeal,  pp.  17^ 

192. 

AMERICAN  EXPERIENCE  TABLE   OF 
MORTAUTT 

War  risk  insurance,  614tttt,  514uun,  514v. 

AMERICAN    SOCIETT    OF    MECHANI- 
CAL ENGINEERS 

Membership  on  commission  to  standardize 
screw  threads,  8907uu. 

AMMUNITION 

Sales  of,  6941aa. 

AMUSEMENTS 

Internal  revenue  tax  on  admissions  to  places 
of,  6300%a,  6309%c,  6371%h,  6371%j, 
6371%k,  6371%a. 

ANACOSTIA  PARK 

Part  of  park  system  of  District  of  Colum- 
bia, 3363a. 

ANARCHISTS 

Exclusion     from     United     States,     4289%b, 
4289%b(l)-4289i4b(3). 
Aiding     or     assisting     aliens     to    enter, 

4289  V4n. 
Deportation,  4289  ^jj. 

ANCHORAGE 

Regulations  in  time  of  war,  etc.,  9959^a- 
9959%d,  10514a-10514d. 

ANIMALS   AND   ANIMAL  INDUSTRT 

See  Live  Stock. 

Cattle,  reshipment,  8697b. 

Shipment  for  immediate  slaughter,  8697a. 
Tick  infested,  importation,  8(589a. 
Census.  43aSb,  4388m. 

Contagious    diseases,    payment    for    animals 
purchased,  8706a,  8706b. 
Regulations,    importation    for    immediate 
slaughter  at  ports  of  entry  of  tick  in- 
fested cattle,  8689a. 
Cruelty  to,  contributions  or  gifts  for  preven- 
tion of,  deduction  from  net  income  for 
income  tax  purposes,  6336%g. 
Corporations   for  prevention   of,    exemp- 
tion  from  income  tax  on  corporations, 
6330%o(6). 
Importation,  tick  infested  cattle,  8689a. 

ANNETTE  ISLAND 

Homestead  entry,  excepted  from,  5046b. 

ANODYNES 

Internal  revenue  tax  on,  6309%b« 
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Superintendent,  appointment,  duties,  salary, 
9368. 

APARTMEirr  HOtrSES 

Census,  furnishing  information,  4388iL 

APOSTLES 

Admiralty,  time  for  filing,  rule  of  court,  p. 
338. 


See  Circuit  Court  of  Appeals. 

Admiralty,  rules  of  court,  amendments,  etc., 
p.  338. 

Board  of  in  OflSce  of  Solicitor  for  Interior 
Department,  672a. 

Circuit  courts  of  appeal,  rules  of  court,  pp. 
179^192. 

Immigration,  rejection  by  Boards  of  Special 
Inquiry,  4289%!,  42S9%ii. 

Indians,   determination  of  heirship,  4234a. 

Judgment    without   regard    to    technical    er- 
rors, 1246. 

Minimum  Wage  Board  decisions,  3421%q. 

Porto     Rico,     auditor's     decisions,     3803gg, 
3803h. 
Courts,  3803r,  3803rr. 

Supreme   Court,   condemnation  of  North  Is- 
land, San  Diego  Harbor,  1867ddd. 

Time  for  taking,  1867ddd. 

Trading  with  enemy  act,  3115 ^L 

Virgin  Island  courts,  3924^b. 

APPOINTMElfT 

Advisory  boards,  Bureau   of  War  Risk  In- 
surance, 514e. 
Advisory  Tax  Board,  6371%b. 
Aircraft  board,  3ll5i/82b. 
Alien  property  custodian,  3115%cc. 

Certificate  of,  3115%d(e). 
Army,  Assistant  Surgeons  General,  1806a. 
Brigadier  general,  Medical  Reserve  Corps, 

Regular  Army,  1806b. 
Chaplains,  1868a,  1868b. 
General  officers,  temporary,  2044h,  20441., 
Generals,  1717bb. 
Major   generals,  1717bbb. 

Medical      Reserve      Corps,     Regular 
Army,  1806b. 
Master   hospital  sergeants,  Medical   De- 
partment, 1829a. 
Nurse  Corps,  1832d. 
Officers  Reserve  Corps.  1881a-1881bb. 
Second  lieutenants,  1920a-1920b. 
Superintendent  of  Nurse  Corps,  1832d. 
Translator    for    Army     Service     School, 
2016aa. 
Assistant,     auditor     of     War     Department, 
420a (d). 
Auditors,  of  treasury  department,  420a(d). 
Comptrollers,        treasury        department, 
420a(d). 
War  Department,  420a(d). 
Inspectors  of  steam  vessels,  8168. 
Law  derk  in   State  Department  to  edit 

laws  of  Congress,  295. 
Secretaries  of  Agriculture,  790a. 
Secretary  of  Treasury,  351a. 
Secretary  of  War,  312. 
Solicitors  of  State  Department,  294. 
Attorney  General  of  Porto  Rico,  3803e. 
Attorney    to    represent   persons   in   military 
service,  3078^bb. 


APPOINTMENT  (Cont*d) 

Auditors,  Porto  Rico,  3803gg. 
Board  of  appeals  in  office  of  solicitor  of  De- 
partment of  Interior,  672a. 
Board  of  survey  to  value  seised  vessels  of 

alien  enemies,  81468. 
Boards  to  determine  compensation  of  fedenl 
controlled  transportation  systems,  3115%c. 
Boiler  inspectors,  8632,  8633. 
Capital  Issues  Committee,  3115%kk. 
Capitol  poUce,  3408a. 
Census  office,  appointment  clerk.  915. 
Assistant   director  of  census,  915. 
Chiefs  of  division,  915. 
Chief  statisticians,  915. 
Disbursing  clerk,  915. 
Enumerators,  4388m. 
Private  secretary  to  director  of  census, 

915. 
Special  agents,  4388g,  4388m. 
Statistical  experts,  915. 
Stenographers,   915. 
Supervisors,  4388bb. 
Chief  Justice  of  Court  of  Claims,  1127. 
Circuit  judges,  1109,  1237. 
Clerks,  board  of  steam  boat  inspectors,  8170a. 
District  courts,  1385a. 
Office    of    First    Assistant    Postmaster 

General,  7231b. 
Post  offices,  7231b. 

Under  Trading  with  Enemy  Act,  3115^cc. 
Commercial  attaches,  854a. 
Commissioner    of    agriculture    and    labor  of 

Porto  Rico,  3803e. 
Commissioner     of    education,     Porto    Rico, 

3803e. 
Commissioner  of  health  of  Porto  Rico,  3S03e. 
Commissioner    of    Interior    of    Porto   Rico, 

3803e. 
Commissioner  of  patents,  private  secretary 

to,  739. 
Commission   to  investigate   salaries,  etc.,  in 

postal  service,  609a. 
Commission    to    standardize    screw    threads, 

8907UU. 
Counselor   for    State   Department,  297. 
Court  officials,  1237. 
Deputy     supervising    inspector     general    of 

steam  vessels,  8155. 
Directors     of     War     Finance     Corporation, 
3115%b. 
'  District  attorney  of  Porto  Rico,  3803qq. 
District  judges,  additional,  1237. 
Porto  Rico,  3803qq. 
Texas,  968h,  968i. 
Employes  at  Bureau  of  War  Risk  Insurance, 

514«. 
Executive  Secretary  of  Porto  Rico,  3808hh. 
Explosives  inspectors,  3115^g. 
Federal     Board     for     Vocational    Training, 

939014  cc. 
Field  officers  of  Coast  and  Geodetic  Survey, 

8562b. 
Governor,  Porto  Rico,  3803ddd. 

Virgin  Islands,  3924%  a. 
Internal  revenue,  opium  registration  and  tax, 

agents,  clerks,  etc.,  5859d. 
Janitors  to  committees  of  House  of  Repre- 
sentatives, 73. 
Joint  Commission  on  Reclassification  of  sal- 
aries, 3270b. 
Joint  Committee  on  Printing,  6n53a. 
Judges,    Court    of    Claims,    1127. 
Porto  Rican  courts,  3S03qq,  3803ua. 
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APPOIlfTMEirT  (Cont'd) 

Judges  (Cont'd) 

Texas,  968h,  968i. 

To   fill    tacancies    on   retirement   of   in- 
cumbents, 1237. 
Jury  commissioner,  1258. 
Law  derk  in  State  Department  to  edit  laws 

of  Congress,  295. 
Legislative  Drafting  Service,  106a. 
Marine  Corps,  brigadier  generals,  2901b. 

Colonels,  2901b. 

Examining    boards    at    foreign    stations, 
2619a. 

Lieutenant  colonels,  2901b. 

Major  Generals,  2901a. 

Temporary     additional     officers,     2483g^ 
2483m. 
Marshals  of  Porto  Rico,  3803qq,  3803uu. 
Military  academy,  cadets,  2230c. 
Militia,  property  and  disbursing  officer,  3064a. 
Minimum  Wage  Board,  3421  %b. 
Navy,  acting  and  temporary  chaplains,  2541d. 

Chief  warrant  officers,  2554aa. 

Dental  officers,  2511e,  2511f. 

Examining    boards    at    foreign    stations, 
2619a. 

Machinists,   2556a. 

Midshipmen  to  naval  academy,  2726bb. 

Temporary    additional     officers,     2483p- 
24&3m. 

Warrant  officers,  2554a. 
Public  Buildings  Commission,  3369aa. 
Second  assistant  secretary  of  war,  312. 
Secretaries  of  courts  in  Porto  Rico,  3803uu. 
Selective  draft  boards,  2044d. 
State    Department,    officers    for    important 
drafting  work,  297. 

Under  secretary,  297. 
Steam   vessels,  supervising  inspector  gener- 
al, 8155. 

Supervising  inspectors,  8157. 
Third  assistant  secretary  of  war,  312. 
Treasurer  of  Porto  Rico,  3803e. 
Under  Secretary  of  State,  297. 
War  Risk  Insurance,  adjusters,  514e. 

Advisory  board,  514e. 
Wheat      guaranty,       agents      to       enforce, 
3115%kk(4). 

APPOINTMElfT  CLERK 

Census  office,  915-917. 

APPORTIONMEirr 

Compensation  under  war  risk  insurance  act, 
514qqqq. 

APPRENTICES 

Navy,  number,  2571a,  2573aa. 

APPRENTICE   SEAMEN 

See  Navy. 

APPROPRIATIONS 

See  Estimates. 

Additional    compensations    for    civilian    em- 
ployes, 3270a. 
Aircraft,  board,  3115i/8  2e. 
Mail  service,  7430a. 
Production,  etc..  1867o. 
Sale  of  material,  proceeds  to  become  part 
of,  1972bb. 
Army,     aviation     purposes,     apportionment, 
1867dd%. 


APPROPRIATIONS  (Cont'd) 

Army  (Cont'd) 

Ordnance,  6648b,  6771a,  6772b. 
Mileage  for  officers,  2132a. 
Pay,  allowances,  2165a. 
Printing  and  binding  for,  6676aa. 
Sales  of  material,  1952aa,  1972bb. 
Transportation,   payments   to   land-grant 
railroads,  10066. 
Boundary  line,  Alaska  and  Canada  and  Unit- 
ed   States    and    Canada,    advances    from, 
6795a. 
Bulletins  of  surgeon  generals  of  army  for  in- 
struction of  medical  officers,  7135a. 
Bureau  of  Fisheries,  purchases  from,  6774b. 
Cape  Cod  Canal,  acquisition,  preliminary  ex- 
penses, 9881b. 
Capital  Issues  Committee,  3115%mm, 
Census,  4388n. 
Central  heating,  lighting  and  power  plant  in 

District  of  Columbia,  3332a. 
Certificates  of  indebtedness,  issuance,  6831. 
Coast  and  Geodetic  Survey,  advances  from, 

6774a. 
Committee  on  public  information,  3115%b. 
Condemnation   of  North  Island,   San   Diego 

Harbor,  California,  1867ddd. 
Conservation      of     food      and      necessaries, 

3115%d,  3115%mm,  3115%n. 
Conservation  of  ores,  metals,  and  minerals, 

3115%sssss,    3115%t. 
Cotton  factories  at  United  States  Penitenti- 
ary at  Atianta,  10563e. 
Council  of  national  defense,  3115ee. 
Credits  to  allied  foreign  governments  engag- 
ed in  war,  6829f,  6829j. 
Dehydration  plants,  839b. 
Epidemics,  prevention  of,  9173. 
Estimates,  Bureau  of  Mines,   detail  of  em- 
ployes, 783a. 
Executive    Department,    expenditures,    283d. 
Payment  of  transportation  tp  discharged 
employes  from  appropriation  for  tem- 
porary employes,  3263c. 
Expenditure,  employes  not  to  be  detailed  out- 
side District  of  Columbia,  252a. 
Enforcing  laws  relating  to  Treasury  De- 
partment, 378a. 
Executive  departments,  283d. 
Method,  283d. 

Salary  for  commissioner  of  internal  rev- 
enue, 490a. 
Expense,   audit  of  accounts  of  military  es- 
tablishment, 420a (g). 
Issue  of  certain  bonds,  etc.,  6829e,  68291, 
6829n,  6831. 
Experiments  with  lignite  ooal  and  peat  by 

Bureau  of  Mines,  784a. 
Explosives,    enforcement    of    act,    regulating 

manufacture,  etc.,  of,  3115Ukk. 
Federal    controlled    transportation    systems, 

3115%f. 
Field  artillery  equipment,  3062. 
Flood  control,  10030^a,  10030^b. 
Surveys  and  estimates,  9908a. 
Food  fishes,  propagation,  908a. 
Food   relief    of   certain  peoples   in   Europe, 

7706a. 
Fortifications  and   other   works   of   defense, 

6702a. 
Fuel  in  District  of  Columbia,  3369ee. 
Qpn^oHa    Agricultural    Experiment    Station, 
8897b. 
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APPROPRIATIOirS  (Cont'd) 

Home  for  disabled  volunteer  soldiers,  trans- 
fer of  inmates,  9291c. 
Hospital  and  sanatorium  facilities  for  care 
of  sick  and  disabled  soldiers,  sailors,  ma- 
rines, etc.,  9212e,  9212g,  9212h,  9212j, 
9212k,  92121. 
Housing,  shipyard  employ^b,  8146t. 

War-industry  employes,  3115%h, 

3115%hh. 
.  Immigration,  4352(11). 
Indian  education,  none  for  sectarian  schools, 

4165a. 
Internal  revenue,  assessment  and  collection, 
5859a-5859e,  6371  %a. 
Expenses    of   Internal   Revenue    Officers 
summoned  as  witnesses  not  to  be  paid 
from,  5958e. 
Joint  Commission  on  reclassification  of  sal- 
aries, 3270b. 
Lands,  naval  purposes  at  Gape  May,  2804bbb. 

Testing  ordnance  material,  2804bbbbb. 
Legislative  Drafting  Service,  106a. 
Leprosy  home,  9188f. 
Lignite  coal  and  peat  experiments,  784a. 
Medals  and  decorations,  national  guard  mem- 
bers serving  against  Spain  or  on  Mexican 
border,   1943m. 
Migratory  bird  treaty  act,  8837i. 
Military   academy,   printing  and  binding  for, 

6676b. 
Military    operations,    claims    against    United 

States,  335d. 
Military  surveys  and  maps,  8562g. 
Motor   vehicle   truck   and   express   routes  in 

postal  service,  7301a. 
Mount   McKinley   National  Park,  5249u. 
National  cemeteries,  restriction  on  expendi- 
tures for  approaches,  9370. 
National  forests,  roads  and  trails,  5150aa. 
National    Guard,  printing    and  binding    for, 

6676aa. 
Navy,  acquiring  landn,  etc.,  for  ordnance  pur- 
poses, etc.,  2804bbbbb. 
Acquisition  of  land  at   Cape  May,  New 

Jersey,  2804bbb. 
Aircraft  damage  claims,  payment,  652b. 
Quarters  for  submarine  officers,  6761a. 
Reimbursement  for  personal  effects  lost 

by  operations  of  war,  etc.,  2809a. 
Rewards  to  civilians.  655a. 
Supplies,  2804hh,  28()8a. 
Yards,    equipment    for    building    vessels, 
2804ff. 
Navy  Department,  payment  of  transportation 
to  discharged  employ <?s  from  appropriation 
for  temporary  employes,  3263c. 
New  York  Harbor,  allotment  by  Secretary  of 

War,  9889a. 
Niagara  River  and  Falls,  protection  of,  9989f. 
Nitrate    of     soda,     acquirement    by    United 

States,  31155^r,  3115i^w. 
Opium,    enforcing    act    restricting    sale    of, 

5859d. 
Pay    of    army,    allowances    on    discharge    or 
placing  on  reserve  list  payable  from,  2165a. 
Pay  of  navy,  hire  of  quarters  for  submarine 

officers,  6761a. 
Permanent   annual  appropriations,   refunding 
internal    revenue   taxes   illegally   collected, 
repeal  of  provision  relating  to,  6799a. 
Porto  Rico,  3803aa. 

Postal  service,  congressional  commission's  ex- 
penses, 609a. 


APPROPRIATIOlfS  (Cont'd) 

Prevention  of  epidemics,  9173. 

Public  Health  Service,  Division  of  Tenereil 

Diseases,  9188^4  g. 
Public  land  surveys,  4824a. 
Public  printing,  Army  and  National  Guard, 

6676aa. 
Purchases,  bonds  by  Secretary  of  Treasury, 
68290O. 
Obligations  of  allied  foreign  governments, 

6829f,   6829ff,  6829j. 
Ships  and  war  material  in  time  of  war 
or      national      emergency,      3115  Vied, 
31151/1  eddd. 
Quartermaster  Corps,  designation  of,  1950a. 

Disbursement  of,  1950a. 
Reclamation  projects,  crediting  certain  funds 

to,  4713aa.' 
Rentals    for    government    river    and   harbor 

plants,  disposition  of  proceeds,  9S91b. 
Reports  of  expenditures,  bureau  of  engraving 
and  printing,  513b. 
Secretary  of  Navy,  334a. 
Secretary  of  Treasury,  334a. 
Secretary  of  War,  334a. 
Revolving  fund  for  federal  controlled  trans- 
portation systems,  3115^  f. 
River  and  harbor  improvements,  98S3a. 
Condemnation  of  property,  9878a. 
Examination  and  surveys,  9908c 
Rentals  from  government  plants,  9S91b. 
Withholding  until  terminals  are  furnish- 
ed, 9874b. 
Roads  and  trails  in  national  forests,  5150Ba. 
Rural  post  roads,  7477J. 
St.  Elizabeth's  Hospital,  transfer  of  part  of 

to  public  hospital,  9308c. 
Sales,  airplane  material,  proceeds  to  become 
part  of,  1972bb. 
Material   supplied   to  army  by  engineers 
department,  1952aa. 
Seeds,   procuring,  etc.,  3115^d(l). 
Signal  Corps,  increase,  1867o. 
Slavic  Legion,  organization,  etc.,  2044^. 
Social  hygiene,  9188i4(e)-9188i4(g). 
Spanish  Influenza,  suppression.  9149a. 
Tidal  Basin  bathing  beach  in  District  of  Co- 
lumbia, 3361c. 
Trading  With   the  Enemy  /  ct,  enforcement 

of,  3115V2h. 
Virgin  Islands,  3924%f,  3924^g. 
Vocational       education,       9390  ^  a-0390  Vibb, 
9390^d-9390i4g. 
Acceptance        by         states,        9390V4c, 
939014  mm. 
Vocational     rehabilitation     of     soldiers    and 

sailors,  3078Vjgg,  307S^^ggg. 
War  Department,  payment  of  transportation 

to  discharged  employes  from  appropriation 

for  temporary  employes.  3263c. 
War  emergency  services.  3115%a. 
War  risk  insurance,  514h,  514i-514m. 
Waterways  commission,  10003 Ha- 
Wheat  price  guarantee,  3115%kk(8). 
Women   and   minor   employ^^s  in  District  of 

Columbia,  enforcement  of  act  rekting  to, 

3421%g. 

ARBITRATION 

Carriers  and  employes,  expenses,  8675a. 

ARID  LANDS 

See  Deaert  Lands;  Irrigation. 
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ARIZONA 

Grand  Canyon  National  Park,  5249vt-5249sx. 
Indian  reservations,  3979^. 

ARMOBIES 

Exemptions,   special   excise   tax  on  theaters, 

etc.,  59800  (5). 
Selective  draft  of  artificers  and  workmen  in, 

2044d 

ARMS 

See  Fire-Arm*. 


Bee  Adjutant  Oeneral;  Adjutant-GenerdPs 
Department;  Aircraft;  Armories;  Artil- 
lery; Aviation;  Band  Leader;  Bands;  Bat- 
talions; Battalion  Sergeant  Major;  Bat- 
talion Supply  Sergeants;  Brigadier  Qener- 
als;  Buglers;  CapUiins;  Cavalry;  Chief 
of  Engineers;  Chief  of  Ordnance;  Chief  of 
Staff;  Coast  Artillery;  Coast  Guard;  Colo- 
nels; Color  Sergeants;  Commutation; 
Cooks;  Corporals;  Courts-Martial;  Dental 
Corps;  Disbursing  Officers;  Discharge; 
Disciplinary  Barracks;  Engineer  Corps; 
Engineer  Department;  Engineers;  Enlisted 
Reserve  Corps ;  Enlistment;  Farriers;  Field 
Artillery;  Field  Clerks;  Field  7' raining; 
Fortifications;  Heat  and  Light;  Horses; 
Horseshoers;  Hospital  Corps;  Hospitals; 
Hospital  Sergeants;  Infantry;  Judge  Ad- 
vocate General's  Department;  Judge  Advo- 
cates; Lieutenant  Colonels;  Lieutenants; 
Major  Generals;  Marine  Corps;  Master 
Engineers;  Master  Hospital  Sergeants;  Me- 
chanics; Medals  and  Decorations ;  Medicine 
and  Surgery;  Mess  Sergeants;  Mileage; 
Military  Academy;  Military  Instruction; 
Military  Roads;  Military  Schools;  Milita- 
ry Societies;  Military  Stores  and  Supplies; 
Military  Telegraphers;  Militia;  Mohiliza- 
iion;  Musicians;  Nurse  Corps;  Officers* 
Reserve  Corps;  Ordnance;  Pay  of  Army; 
Prisons;  Promotion;  Quartermaster  Corps; 
Quartermaster  Sergeants;  Quartermaster's 
Department;  Quarters;  Radio  Sergeants; 
Rank;  Regimental  Sergeant  Majors;  Regi- 
mental Supply  Sergeants;  Regiments;  Reg- 
ular Army  Reserve;  Reserve  Officers*  Train- 
ing Corps;  Retired  Enlisted  Men;  Retired 
Officers;  Saddlers;  Secretary  of  War;  Se- 
lective Draft;  Sergeant  Buglers;  Ser- 
geants;  Signal  Corps;  Slavic  Legion;  Sol- 
diers' and  Sailors'  Civil  Relief;  Soldiers' 
Home;  Stalle  Sergeants;  Subsistence; 
Supply  Sergeants;  Surgeon  General; 
Training  Camps;  Transportation;  Travel 
Pay  and  Expenses;  Uniforms;  Vocational 
Rehabilitation  of  Soldiers  and  Sailors;  Vol- 
unteer Army;  Wagoners;  War  Depart- 
ment; Warrant  Officers;  War  Risk  In- 
surance, 

Accounts,  audit  at  place  other  than  seat  of 
Government,  420a,  420b. 

Aircraft  board,  3115V8  2a-3115i/32e.  See 
Aircraft, 

Aliens  serving  in,  readmission  to  United 
States  notwithstanding  prohibition  against 
original  admission,  4289  ^^bbb. 

Assignment  of  draftees  to  service  in,  2044gg. 

Attachment  of  members  of  National  Guard 
to  organizations  of  for  purposes  of  instruc- 
tion, 3072b. 


ARMT  (Cont'd) 

Bonus  upon  discharge,  2165a. 
Bureaus,    chiefs    of,   appointment  as   Major 
General,  1717bbb. 
Chiefs    of,    rank,    pay    and    allowances, 
2090b. 
Capture    by     enemy,    pay    and    allowances, 

2162aa. 
Chiefs  of  staff  corps,  department  or  bureaus, 

rank,  pay  and  allowances,  2090b. 
Civil  relief  to  members  of,  3078i4a--3078i4ss. 
Claims  for  damages  to  private  property,  from 
military  operations,  335b-335e. 
From  training,  etc.,  of  army,  6404a. 
Claims  for  property  lost  in  service,  settle- 
ment, 6403b. 
Clerks,  detail  of  clerks  and  employes  at  head- 
quarters or  divisions  of  armies,  etc.,  to  of- 
fice of  bureaus  of  War   Department  pro- 
hibited, 317. 
Coast   and  geodetic   survey  service  transfer 
to    War   Department   in   time   of  national 
emergency,   8562a>8562f. 
Collecting  information  with  respect  to  move- 
ment, etc.,  in  time  of  war,  10212b. 
Contracts  for  printing  and  binding  in  time  of 

actual  hostilities,  6676a,  7159aa. 
Defined,  2813e. 
Dehydration  plants,  839b. 
Departments,  chiefs  of  appointment  as  major 
general,  1717bbb. 
Rank,  pay  and  allowances  of  chiefs  of, 
2090b. 
Depot  batteries  and  battalions,  organization, 

etc.,  2044a. 
Desert   land   entries,    time   to   reclaim   land, 

4678a. 
Details,  educational  institutions,  2289aa. 

Instructors  in  rifle  clubs,  3071aa. 
Discharge,  bonus  payment,  2165a. 

Forging  or  counterfeiting,  10242a. 
Grovernment  positions,  civil  service  status, 
3287a. 
Preference  to,  3214a. 
Reinstatement,  3215b. 
Travel  allowance,  2164. 
District    of    Columbia,   free    school   instruc- 
tion, 3369d. 
Effects  of  deceased  persons  subject  to  nul- 

itary  law,  disposition  of,  2308a,  art.  112. 
Embargo    on    exports,    employment    for    en- 
forcement of  act,  7678k. 
Enlisted  men,  detachment,  2044k. 

Detail    to     Reserve     Officers*     Training 

Corps,  1881jjjj, 
Transfer,  vocational  training,  1988aa. 
Enlistments,  1891bb,  1892b,  20442. 
Equipment,  issue  to  militia,  3061a-3062e. 
Exemptions  from  registration  under  selective 

draft  act,  2044d,  2044e. 
False  returns  by  commanding  officers,  2d08a, 

art.  57. 
Field  clerks,  assignment  to  duty,  1980aa. 

Pay  and  allowances,  1980aa. 
Furloughs,  power  to  grant,  1891e. 
Hospital  facilities,  requisition,  3115i^/i6a. 
Hospitals  and  sanatoriums  for  care  and  treat- 
ment of  discharged  sick  and  disabled  sol- 
diers, 9212a-9212{. 
Houses  of  ill  fame,  etc.,  near  military  camps, 

etc.,   suppression,   etc.,  2019b. 
Immediate  organization,  etc.,  of  all  author- 
ized increments  of,  2044a. 
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(Cont'd) 

Increase  or  decrease  in  number  of  organiza- 
tions, 2044a. 
Intoxicating   liquors,    regulation   of   sale    of, 
etc.,  in  or  near  military  camps,  2019a. 
Sale  of  to  officers  or  enlisted  men  pro- 
hibited, 2019a. 
Land  for  Ordnance  Department,  acquisition, 

6903a. 
Land  purchased,  etc.,  for  cultivation,  1987a. 
Cultivation,  sale  of  produce,  disposition, 
1987a. 
Line  of,  engineers  to  constitute  part  of,  1842a. 
Mail  written  in  foreign  countries,  free  trans- 
mission, 7354aa. 
Marine   Corps   officers   serving   with,   tempo- 
rary promotion,  2924b. 
Medical  corps  officers,  distribution,  1807aa. 
Medical  Department,  suppression  of  Spanish 

Influenza,  9149b. 
Medical  Reserve  Corps,   distribution  of  offi- 
cers, 1816a. 
Military  boards,  organization,  etc.,  20441. 
Motor  car  machine  gun  companies  for  divi- 
sions, 2044a. 
Motor  vehicles,  etc.,  exchange  of  old  for  new, 

1972aa. 
Munition   batteries  and  battalions,  organiza- 
tion, etc.,  2044a. 
National   army,   officers,   appointments  in  to 

certain  grade,  1881aaa. 
National   forests,    road   work,    preference    to 

discharged  soldiers,  5150aa. 
Naturalization  of  aliens  in,  4352(7, 13). 
Obstruction  of  transportation,  employment  of 

army  to  prevent,  8563(9). 
Offenses  relating  to,  10212c,  10212cc. 
Officers,    appointments   to   Officers'    Reserve 
Corps,  1881a-1881bb. 
Assignment  as  governor  of  Virgin  Islands, 

3924%a. 
Assignment   to    Enlisted    Reserve    Corps, 

1892e. 
Assignment   to    Regular    Army    Reserve, 

1892b. 
Chief  signal  officer  as  member  of  aircraft 

board,  3115i/82b. 
Commissions  to   citizens  of  Austrian  or 

German  birth,  1991aa. 
Detachment,    restrictions   suspended   dur- 
ing war,  2044k. 
Discharge,  20441. 
Enlisted    men    eligible    for    commissions, 

1919a. 
Free  tuition  in  schools  of  District  of  Co- 
lumbia for  children  of  officers  stationed 
outside  District,  3369c. 
Schools    for,    admission   of   enlisted   men 

to,  1919a. 
Temporary    appointments,   2044a,    2044h, 

20441. 
TTniforms,  etc.,  furnishing  at  cost,  2123a. 
Vacancies,  how  filled,  1867J. 
Post  gardens,  prohibition  of  expenditure  for 

suspended,  1987a. 
Printing  and  binding  for,  6676aa,  7159aa. 
Prisoners  of  war,  pay  and  allowances,  2162aa. 
Proclamations  by   President,   Selective  Draft 

Law,  pp.  509,  510,  523,  531,  532. 
Proving   grounds,    acquisition     of    land    for, 

1867dd,  1867n. 
Public  land  entries,  credit  for  time  in  serv- 
ice, 4593a. 


ARMT  (Cont*4> 

Public  land  laws,  affidavitB,  manner  of  tdt* 

ing,  4545a. 
Readmission  of  excluded   aliens  volonttenn; 
or      conscripted      for      military      seftice, 
4289i4bbb. 
Regulation    of  vessels    in   ports    of    United 
States,  employment  to  enforce  act,  9959^d. 
Remains  of  officers,  enlisted  men,  civilian  em- 
ployes, etc.,  interment,  etc.,  2019c 
Representatives  of,  as   members  of  commis- 
sion to  standardize  screw  threads,  8907iiu. 
Requisition      of      supplies,     etc^     3115^11, 

3115%jj. 
Returns  of  regiments,  troops,  batteries,  etc, 

to  war  department,  23u8a,  art.  57. 
Service  school  attachments,  existing  laws  to 

remain  in  force,  1991a. 
Settlement  of  claims  for  damages  to  or  loss  of 
private    property    by    military     operatioos, 
6404a. 
Settlement  of  claims  for  loss  of  property  of 
persons  in  military  service,  examinstioar 
6403(2). 
Final  determination,  6403(3). 
Limitations,  6403(1). 
Payment,  6403(2). 
Property  for  which  claim  may  be  made, 

6403. 
Replacement,  6403(2). 
Time  for  presentation,  6403(4). 
Sites  for  fortifications,  etc.,  acquisition,  6911s. 
Slavic  Legion,  2044^^. 
Social  hygiene,  9188%(a)-9188%  (h). 
Special   and   technical  troops,   voluntary  en- 
listments or  draft  of,  2044b. 
Staff  Corps,  chief  of,  appointment  as  major 

general,  1717bbb. 
Transportation   of  troops,   payment  to  land- 
grant  railroads,  10066,  10066a. 
Uniforms,  furnishing  to  officers  at  cost,  2123i. 
Retention     and    wearing     on    discharge, 
1949a-1949c. 
Use  to  compel  foreign  vessel  violating  law  of 

nation  to  depart,  10179. 
Vocational  rehabilitation,  3078%a-3078%L 
Vocational  training,  1988aa. 
War   risk   insurance,  514a^l4w.     See  Wer 

Risk   Insurance. 
Work  on  rural  post  roads,  7477f-7477n. 

ARMT  MINE  PIJUfTEBS  SEBVIGE 

See  Coast  AriiUery. 

Branch  of  Coast  Artillery  corps,  ITSlas. 

ARMT  80H0OI.  OF  FIRE 

Translator  for,  2016aa. 

ARMT  SERVICE  8CHOOI4I 

Translator  for,  2016aa. 

ARMT  TRANSPORTS 

Employees,    hospitals    and    sanatoriomi  for 
care  of  sick  and  disabled,  9212a-d212i. 

ARMT  IXTAR  COIXEOE 

President,  1762a. 

AROMATIC  CACHOUS 

Internal  revenue  tax  on,  6309%h. 
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ASSESSMENTS  OF  INTEBKAIi  BEVE- 
NXJE  (Cont'd) 

Returns  by  manufacturers,  etc.,  of  bererases, 

etc.,  6161^e. 
Tax  on  sales  at  soda  fountains,  etc.,  6161^. 
Transportation  tax,   0309%c. 


ABRESTS 

Migratory  game,  etc.,  bird  treaty  act,  viola 

tion  of,  8837e. 
Violation  of  liquor  laws  in  Alaska,  3643J. 
Warrants,  in  Porto  Rico,  3803aa. 


employes  working    during  leave  of  absence, 

payment,  3084b. 
Obtaining  information  concerning,  10212a. 
Selective   draft    of  lartificers   and   workmen, 

2044d. 

aetici.es  of  war 

Effects  of  deceased  persons  subject  to  mili- 
tary law,  disposition  of,  2308a,  art.  112. 

Returns  by  commanding  officers,  2308a,  art 
67. 

ARTIFICERS 

Armories,  arsenals  and  navy  yards,  selective 

draft,  2044d. 
Navy,  rating  and  pay,  2855a. 


See  Coast  Artillery, 

Band  leaders,   pay,  2144a. 
Barracks,  organization,  etc.,  2044a. 
Purchase  of  horses,  6848a. 

ARTISTS 

Immigration,  4289Hb. 

ART  PORCELAINS 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  63(/9%c. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal  or   failure   to  give, 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  Mik. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Penalty     for     nonpayment,     6309%d, 

6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   on    articles    for    export, 

6371%k. 
Returns,  6309%d,  6371^j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%d. 

ASIATICS 

See  Chinti-Chinese, 

Exclusion  from  United  States,  4280%b. 

ASSAULT 

Immigration  officers,  4289^1. 

Officers,    etc.,   under   food   conservation   act, 

3115%m. 
Officers  executing  search  warrants,  10496^ r. 


Right  of,  Porto  Rico,  3803aa. 

ASSESSMENTS  OF  INTERNAL  REVE- 
NUE 
See  Internal  Revenue, 

Excise  taxes,  6309%d. 
Jewelry,  6309%f. 


ASSIGNATION  HOUSES 

Suppression  near  military  and  naval  camps^ 
etc.,  2019b,  2813e. 

ASSIGNEES 

National  banks  as,  9794(k). 
United  States  Shipping  Board  act  applicable 
to,  8146aa. 

ASSIGNMENT 

See  Details. 

Postal  clerks,  7231b. 

War  Risk  Insurance,  514nnn^,  514tttt,. 
514uuu. 

ASSIGNMENT  OF  ERRORS 

Circuit  courts  of  appeal,  rules  of  court,  pp. 
180-191. 

ASSOCIATIONS 

See  Corporatiane;  Federal  Farm  Loane, 

Advances  to,  by  War  Finance  CorporatiMi, 
3115%ee,  3115%f. 

Defined,  8830^  a. 

"Persons"  includes,  5896. 

Persons  within  Shipping  Act,  8146a. 

Postage  on  second  class  mail  matter  of  asso- 
ciations not  organized  for  profit,  7358b. 

United  States  Shipping  Board,  when  a  dtisen 
under  act,  8146aa. 

ATTACHES 

See  Commercial  Attaches, 

ATTACHMENT 

Exemptions,    property    transferred    to    alien 

property  custodian,  3115 ^e. 
Stay  or  vacation.  Soldiers'  and  Sailors'  Civil 

ReUef,  3078%d,  3078^4dd. 

ATTAINDER 

Bills  of,  Porto  Rico,  3803a. 

ATTORNEY  GENERAL 

See  Department  of  Justice, 
Attorneys,  number,  525a. 

One  in  charge  of  condemnation  proceed- 
ings in  District  of  Columbia,  525a. 
Salaries,  525a. 
Clerks  of  district  courts,  authorization  of  em- 
ployment of  deputies  and  clerical  assist- 
ants, 1385d. 
Authorization  of  office  expenses,  1385e. 
Examination  of  accounts  of,  13851. 
Fixing  salaries  of,  1385b. 
Cotton  factories   at  United   States  Peniten- 
tiary at  Atlanta,  10563a-10563j. 
District  court  of  Porto  Rico,  determination  of 

salaries  of  officials  and  assistants^  3803t. 
Diversion  of  water  from   Niagara  River  or 
transmission  of  power  from  Canada,  9989c. 
Eminent   domain,   North   Island^   San:  Diego, 
California,   1867ddd. 
River  and  harbor  improvements  on  behalf 
of  state,  9881c. 
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ATTORITET  OENEBAL  (Cont'd) 

Exchange  of  live  stock  at  United  States  peni- 
tentiary at  Fort  Leavenworth,  10562a. 
Fixing    salaries   of   assistant   district   attor- 
neys, 1420a. 
Forfeitures  of  potassium  land  leasehold  in- 
terests, 4640g. 
Law  books,  purchase,  etc.,  1340a. 
Opinions,  title  to  lands,  exception,  6911a. 
Title  to  land  to  be  purchased  by  United 
States,  property  for  housing  of  war- 
industry  employes,  3115%c. 
Property  for  housing  of  war-industry 

employes,  3115%c. 
Shipyard  employes,  8146t 
Porto  Rico.  3803e-3803eee,  3803v. 
Renewal  of  bonds  of  clerks  of  United  States 

courts,  1323a. 
Reports,  expenditures  for  cotton  factories  at 
United     States    Penitentiary     at    Atlanta, 
10563g. 

ATTORNEYS 

See  District  Attorneys, 
Accused,  counsel  for  in  Porto  Rico,  3803aa. 
Aliens,  representation  by  counsel,  4289^1. 
Capital  Issues  Committee,  3115'%Z. 
Compensation  and  fees,  pension  cases,  8985b. 
Federal  reserve  banks,  loans,  fees,  etc.,  9833 

(c). 
Immigration,  4289V4b. 
Internal  revenue,  5859a. 

Cotton  futures  tax,  5859b. 
Persons   in   military   service,   representation, 

3078%bb. 
Trading  with  Enemy  Act,  3115%cc. 
War  Finance  Corporation,  3115%d. 
War  risk  insurance  act,  collection  of  claims, 

514ee,  514kk. 

AUUIT 

Army  accounts,  audit  outside  District  of  Co- 
lumbia, 420a,  420b. 

Claims  against  United  States,  investigation 
of  methods  by  Bureau  of  Efficiency,  3286e. 

Financial  transactions  of  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation, 
8146fff. 

AUDITORS 

Approval    of   accounts   of   clerks  of   district 

court,  13851. 
Post   office   department,   diminution  of  posi- 
tions in  office  of,  352a. 
State  and  other  departments,  district  court 

clerks,  accounts,  13851. 
Treasury  Department,   claims  for   transmis- 
sion of  government  messages,  10078a. 
War  department,  assistant  auditor,  420a  (d), 
420a(i). 
Auditing  accounts   at  places   other  than 

seat  of  government,  420a,  420b. 
Claims  for  damages  to  private  property 

from  military  operations,  6404a. 
Effects  of  deceased  persons,  disposition, 

2308a,  art.  112. 
Military  establishment,  auditing  accounts 
outside    District    of    Columbia    during 
war,  420a,  420b. 
Red  Cross  reports,  7702. 
Settlement  of   claims   for  damage  to  or 
loss  of  private  property  from  military 
operations,  6404a. 


AUDITORS  (Oont*d) 

War  Department  (Cont'd) 

Transmission  of  accounts  to,  extension  of 
time,  6617a. 

AUTHORS 

Immigration,  4289^b. 

AUTOMATIC  SLOT-DEVICE  VENDIirG 
MACHINES 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  6309%a(16). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371  ^h. 
Information,   refusal   or   failui'e   to  gire, 
penalties,  6371%h. 
Overcollections,  credits  for,  6371  ^k. 
Overpayment!*,  credits  for,  6371  ^k. 

Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d.   6371  J^h. 
Vendee  to  pay  when,  6371  %m. 
Refunds,    taxes    on    articles    for    export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

automobii.es 

See  Motor  Vehicles. 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371  %h. 
Amount,  6309%a(l-3). 
Collection,   refusal   or  failure   to  collect, 

penalties,  6371i^h. 
Information,   refusal   or   failure   to  give, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309^d,  6371  %h. 
Vendee  to  pay,  when,  6371  ^m. 
Refunds,    taxes    on   articles    for   export, 

6371%k. 
Returns,   6309%d,   6371  ^j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Special  excise  tax  on  automobiles  for  hire, 
amount,     etc.,     5980o(ll),     59SiV 
5980t. 
Nonpayment,       punishment,       5980s, 
6371%h. 
Time   for  payment,  6309%d. 

AVIATION 

See  Aircraft, 

Advisory    committee    for    aeronautics,   office 

space,  3115iL 
Army,  aircraft  employes  in  District  of  Co- 
lumbia, employment,  1867ccccc. 
Appropriation  apportionment,  1867dd^. 
Enlisted  men,  mileage  to  men  of  foreign 
armies    traveling    on    duty,    1867cccc, 
1867n. 
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AVIATION  (Cont'd) 

Army  (Cont'd) 

Officers,  mileage  to  officers  traveling  on 

duty,  1867CCC,  1867n. 
Reservation  of  government  property  for, 

1867dddd,  1867n. 
Service  in,  qualifications,  1867p. 
Executive    agency    to    supervise    production 

during  war,  283c. 
Land   for  '  schools,   posts,    experimental   sta- 
tion and  proving  grounds,  1867dd,  1867ddd, 
1867n. 
Mechanicians,   1867L 

Navy,  allowances  of  officers  and  men  not  to 
be  increased,   2952^cc. 
Damage  claims,  652b. 
Sale  of  airplane  material,  1972bb. 
Site  for  stations  at  North  Island,  San  Diego, 
California,  1867ddd. 

AVIATIOK  BOHOOLS 

Land  for,  1867dd,  1867ddd,  1867n. 

AVIATION   SECTION 

Enlisted  reserve  corps,  pay,  etc.,  1867n. 
Increase      of     commissioned     and      enlisted 
strength,   airships,   purchase,   manufac- 
ture, etc.,  1867n. 
Appointments,  1867 j. 
Appropriation,  1867o. 
Authority  to  make,  1867f. 
Aviation  engines,  etc.,  1867n. 
Aviation  stations,  etc.,  1867n. 
Barracks,  etc.,   1867n. 
Buildings,  vehicles,  etc.,  1867n. 
Clothing,  etc.,  1867n. 

Divisions,  brigades,  etc.,  organization  in- 
to, 18671. 
Enlisted    men,    foreign    armies,    mileage, 
1867cccc,  1867n. 
Pay,  1867m. 

Increase,  18671. 
Rating,  18671. 

Voluntary  enlistment  or  draft,  1867h. 
Exchange  of  equipment,  1867n. 
Guns,  equipment,  etc.,  1867n. 
Instruction  to  aviation  students  at  tech- 
nical schools  and  colleges,  1867n. 
Officers,  expenses,  1867n. 
Pay,  1867k,  1867m. 

Increase,   1867k,    1867^. 
Rank,  1867k. 
Rating.  1867k. 

Temporary  appointments,  1867j. 
Plants,  factorios,  etc.,  for  manufacture  of 

airplanes,  etc.,  1867n. 
Vocational  training,  1867n. 
Officers,  detail  of,  1997aa. 

Mileage  to,  1867cc,  1867n. 
Officers'  reserve  corps,  pay,  etc.,  1867n. 

BAGGAGE 

Tratisportation,  deceased  civilian  employes  of 
Army,  2136c. 


Excessive,  prohibited  in  Porto  Rico,  3803aa. 


BAND   I.EADER 

Assistant,  pay,  2144a. 

BANDS 

Corps  of  Engineers,  1842a. 
Infantry,  additional  bands,  1738aa. 
Marine  corps,  exchange  of  instruments,  2942a. 
Military  academy,  pay,  2270. 

BANKRUFTCT 

Discharge,  debts  not  affected  by,  9601. 
Petitions  to  revise,  circuit  courts  of  appeal, 

rules  of  court,  pp.  181,  184,  192. 
Powers   of   attorney,    exempt   from   internal 

revenue  tax,  6318p(12). 

BANKS  AND  BANKEBS 

8ee  Federal  Farm  Loans;    Federal  Reserve 
Banks;   National  Banks, 

Advances   to   by   War  Finance   Corporation, 
3115%dd,  3115%e,  3115%f. 

Cooperative   banks,   exemption  from   income 
tax  on  corporations,  6336%o(4). 

Depositaries,  Porto  Rican  funds,  3803eee. 
Proceeds   of   sales  of  bonds  and  certifi- 
cates of  indebtedness,  6829hh,  6829m. 

Fiscal  agents  in  sale  of  United  States  bonds, 
etc.,  6829m  (%). 

Mutual   savings    banks,   exemption   from   in- 
come tax  on  corporations,  6336%o(^j. 

BABRACKS 

See  Disciplinary  Barracks. 

Signal  corps,  purchase,  etc.,  1667n. 

BASEBAIil.  AND   BASKETBAIX  PAB- 


District  courts,  actual  attendance,  972a. 

BAIXOONS 

Army,  exchange  of  old  for  new,  1972aa. 


Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for    penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371^h. 
Information,   refusal   or   failure   to    give, 

penalties,  6371%h. 
OvercoUections,  credits  for.  6371  %k. 
Overpayments,  credits  for,  6371%k. 
Payment,  lessee  to  pay,  when,  6371%m. 

Vendee  to  pay,  when,  6371  ^m. 
Refunds,    taxes    on    articles    for    export, 

6371J^k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 

6371%h. 
Refusal   or  failure  to  pay,  penalties, 
6300%d,  6371  %h. 
Sale  or  lease  price,  6300%b. 
Time  for  payment,  6309%d. 

BATHING 

Tidal    basin    bathing    beach    in    District    of 
Columbia,  3361c. 

BATH  BOBES 

Internal  revenue  tax  on,  6309% e. 

BATTALIONS 

Bugler,  1738aaa. 
•Corps  of  Engineers,  1842a. 
Signal  corps,  18671. 
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BArrTAIiIOH  SERGEANT  MAJOR 

Disciplinary  barracks,  extra-duty  pay,  2161a. 
Military    academy,    rank,    pay,    etc.,    2275a, 
2275b. 

BATTAI.ION  SUPPLY  SERGEANTS 

Corps  of  Engineers,  1842a. 
Pay,  2144a. 

BATTERIES 

Bugler,  173Saaa. 

Obtaining  information  concerning,  10212a. 

BATTLE  MOUNTAIN  SANITORIUM 

Use   by  'Public   Health    Service   as   hospital 
for  soldiers,  sailors,  marines,  etc.,  9212d. 

BAWDT  HOUSES 

Suppression  near  military  and  naval  camps, 
etc.,  2019b,  2813e. 

BATOU  METO 

Arkansas,  nonnavigable,  9855b. 

BEANS 

Purchase,    storage,    and    sale    by   President, 
3115%j. 


See  Fermented  Liquors, 

BEifEFICIAL  ASSOCIATIONS 

Relief     of     members     in     military     service, 
3078%g-^078%p. 

BENEFICIARIES 

War  risk  insurance,  514uuu,  514uuu%. 

BEQUESTS 

Property  acquired  by,  exemption  from  income 
tax   on  individuals,  6336%ff. 

BETTERMENTS 

Federal    controlled    transportation    systems. 
3H5%f. 

BEVERAGES 

See,  also.  Distilled  Spirits  and  Wines;   Fer- 
mented Liquors;  Internal  Revenue. 
Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties. 
6371%h. 
Amount,  6161  %d. 
Collection,    refusal   or  failure   to   collect, 

penalties,  6371  %h. 
Information,   refusal   or  failure  to   give, 

penalties,  6371%h. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties. 6161%e,  6371%h. 
Returns,     attestation    instead     of    oath. 
6371  %j. 
Manufacturers,  producers,  bottlers  or 

importers,  6161  %e. 
Refusal  or  failure  to  make,  penalties. 
6371%h. 
TMme  for  payment,  6161  %e. 
Proclamation  permitting  use  of  grain  in  man- 
ufacture of  non -intoxicating,  p.  685. 
Prohibition       amendment      to       constitution 

(Const.  Am.  18),  p.  2678. 
Restrictions  on  use  of  food,  etc.,  for,  3115%  I. 

BIDS 

■ 

Agreements  to  restrict,  naval  vessels,  build- 
ing by  secretary  of  navy,  2804f . 


BIDS  (Cont'd) 

Concessions  in  Grand  Canyon  National  Park, 
5249w. 

Housing  of  war-industry  employes,  3115%f. 
Potassium  land  leases,  4640ee. 
Privileges  at  immigrant  stations,  42S9)4pp. 
Sale   of  property   by   alien   property  casto- 
dian,  3115%ff. 

BILLIARD      BALLS,      TABLES      AHD 
ROOMS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to   account    for,    penalties, 
6371%  h. 
Amount,  6309%a(5). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal   or  failure  to  give, 

penalties,  6371  %h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%nL 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371,%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,  articles  for  export,  6371^k. 
Returns.  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^*. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6309'%b. 
Special  excise  tax,  amount,  etc.,  5980o(8), 
5980r-5980t 
Nonpayment,       punishment,       5980s, 

6371%h. 
Receipts  in  lieu  of  special  tax  stamps, 

5980r. 
What  are,  6980o(8). 
Time  for  payment,  6309%d. 

BILL  OF  EXCHANGE 

Imported   or  exported  goods,  acceptance  by 

Federal  reserve  banks,  9796(5). 
Security  for  federal  reserve  notes,  9799(2). 

BILLS  AND  NOTES 

Federal    reserve    bank,    collection    charges, 
9796(1). 
Purchase  and  sale,  9797  (2c). 
Internal  revenue  tax  on,  6318hh-^18p. 
Exemptions  of  notes  secured  by  United 
States  bonds,  6318bb,  6318p(6). 

BILLS  BEFORE  CONGRESS 

Legislative  Drafting  Service,  106a, 

BILLS   OF  EXCEPTION 

Circuit  court  of  appeals,  rules  of  court,  pp. 
180-192. 

BILLS  OF  LADING 

Acceptance  of  bills  secured  by,  9796(5). 

BINDING 

See  PubUo  Printing  and  Binding. 

BINOCULARS 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure  to  account  for,  penalties, 
6371%h. 

Amount,  6309%f. 

Collection,  refusal  or  failure  to  colled; 
penalties,  6371%h. 
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BINOCULARS  (Cont'd) 

Internal  revenue  tax  (Cont'd) 

Information,   refusal   or  failure   to   give, 

penalties,  6371^  h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%f,  6371  %h. 
Vendee  to  pay,  when,  6371,% m. 
Refunds,    taxes    on   articles   for    export, 

6371%k. 
Returns,    6309%f,    6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%f. 

BIRDS 

Migratory  birds,  8837a>8837m. 

Appropriation,  8837i. 

Arrests,  8837e. 

Birds'  nests  or.  eggs  for  scientific  or  prop- 
agating puriiloses,  8837h. 

Breeding  for  food  supply,  88371. 

Determinacion  as  to  time  and  manner  of 
taking,  etc.,  8837c 

Forfeiture,  8837e. 

Importation,  8837d. 

Partial  invaUdity  of  act,  8837j. 

Proclamation  of  President,  pp.  1851- 
1855. 

Punishment  for  violations  of  act,  8837f. 

Regulations,  proclamation  of  President, 
pp.  1851-1855. 

Repeal,  8837k. 

Search  warrants,  8837e. 

State  or  territorial  laws  or  regulations, 
8837g. 

Taking  or  possessing  unlawfully,  8837b. 

Time  of  taking  effect  of  act,  8837m. 

Title  of  act,  8837a. 

Transportation,  8837^. 


Internal  revenue  tax  on,  6309%h. 

BLACKSMITHS 

Navy,  rating  and  pay,  2855a. 

BI.ASTING  SUPPLIES 

Regulation  of  manufacture,  etc.,  during  war, 
3115^a-3115%kk. 


Census  statistics,  4388b. 

BLUE  PRINTS 

Appliances  connected  with  national  defense, 
10212a. 
Communication  of,  10212b. 

BOARDIHG  HOUSES 

Information  to  census  takers,  43S8ii. 

BOARD  OF  APPEALS 

Office  of  Solicitor  for  Interior  Department, 
672a. 

BOARD  OF  ENGINEERS 

Control  of  floods,  10030 ^a-10030%c. 


BOARD    OF    MEDIATION    AND    CON- 
CILIATION 

Carriers    and    employes,    boards    of   arbitra- 
tion, expenses,  8675a. 

BOARD   OF  TRADE 

Income  tax,  exemption  from,  6336^0 (7). 
Special  tax  on  members,  508iOo. 
Tax    on    cotton    sale    contracts    for    future 
delivery,  6300e,  6309ec,  63U9i. 

BOARDS 

Advisory  i<ix  hoard,  see  Iniem-al  Revenue, 
Federal  hoard .  for  vocational  education,  see 

Vocational  Rehahilitatifm   of   Soldiers   and 

Sailors, 
Federal  reserve  hoard,  see  Federal  Reserve 

Bank9. 
Interdepartmental  social  hygiene   hoard,   see 

Health, 

Air  craft  board,  3115V8aa-3115Vsse.     See 

Aircraft, 
Federal    controlled    transportation    systems, 

3115%c  3115%h. 
Vocational  training,  9890^a-9390^mm. 

BOATS 

Drinking  liquors  on,  in  Alaska,  36431. 
Internal  revenue  tax,  accounting  for,  refusal 
or    failure  to    account  for,    penalties, 
6371%h. 
Amount,  5080q-5980t,  6309%a(20). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Computation,  5980q. 
Credits,  5980q. 
Information,   refusal  or  failure  to  give, 

penalties,  6371%h. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6309%d,  6371  %h. 
Returns,  6309%d,  6371  ^j. 

Attestation  instead  of  oath,  6371  %j. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 
Investigation      of      explosions      and      fires, 

3115%jj. 
Use    for    violating  liquor    laws  in    Alaska, 
3643h,  36431. 

BOMBS 

Injuring    vessels    engaged    in    foreign    com- 
merce, 10483a. 

BONA  FIDE  PURCHASER 

Estate  taxes,  effect  on,  6336%j. 
Soldiers'  and  Sailors'  Civil  Relief,  rights  un- 
affected, 3078^bb. 

BONDED  WAREHOUSES 

See,  also,  Distilled  Spirits  ar^d  Wines, 

Imports,    entry    of    distilled    spirits   shipped 
from  foreign  countries  prior  to  Septem- 
ber 1,  1917,  authorization,  5650a. 
Internal  revenue  tax  on  entries  for  with- 
drawal from,  6318bh-6318p. 
Affixing     stamps     after     issue,     etc., 

6318hh. 
Amount,  6318p(9). 
Assistant       treasurers      of      United 

States,  sale  of  stamps,  6318p. 
By  whom  payable,  63181. 
Collection  of  omitted  taxes,  6318n. 
Cutting,   tearing,    etc.,   stamps  from, 
penalty,  6318/. 
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BOHDED  WAREHOUSES  (Cont'd) 

Imports  (Cont'd) 

Internal  rtevenue  tax  on  entries  for  with- 
drawal from  (Cont'd) 
Depositaries  of  public  moneys,  sale  of 

stamps,  6318p. 
Having  in  possession  washed,  restor- 
ed    or     altered     stamps,     penalty, 
63182. 
Issue,  registration,   sale,  or   transfer 
without     stamps,     penalty,     6318k, 
6318Z. 
Postmasters,  sale  of  stamps,  6318o. 
Record    or    registration    of    stamped 

copies  on  loss  of  original,  6318hh. 
Becord  or  registration  of  unstamped, 

6318hhhh. 
Stamps,    assistant    treasurers    to   be 
furnished  with,  6318p. 
Assistant   treasurers    to   be    fur- 
nished  with,   bonds  of  treasur- 
ers, 6318p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to 
be  furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution     and     sale,     6318n- 

63I8p. 
Postmaster  general  to  be  furnish- 
ed with,  6318o. 
Preparation,  6318n. 
Unlawful     removal     of,     penalty, 

68182. 
Using    canceled    stamps,    penalty, 

63182. 
Using     without    canceling    same, 
penalty,  6318k. 
Unstamped  as  evidence,  6318hhh. 
Retention  of  liquors  in  during  prohibition 
period,  5986h. 
Internal  revenue,  bottling  gin  in  bond  for  ex- 
port without  payment  of  tax,  6070aa. 
Domestic  wines,  removal  to  from  winery, 

6114ff. 
Drawing  distilled    spirits  from   receiving 
cisterns  for  deposit  in  warehouse  with- 
out distillery  warehouse  stamps,  6028d. 
Filling  packages  of  alcohol  and  high  proof 
spirits   with    reduced    spirits   from   re- 
ceiving   cisterns    and   payment   of   tax 
without  entry  into,  6028c. 
General  warehouses,  transfer  of  alcohol 
and  high  proof  spirits  in  tanks,  etc.,  to 
for  storage,  6028c. 
Grape    wine,    production    on    premises, 
6114g. 
Transportation  for  distilling  material 
for  non-alcoholic  wines,  6114g. 
Retention  of  spirits  in  during  prohibition 
period,  bonds,  5986f. 
Imported  spirits,  5986h. 
Loss     by     leakage     on     withdrawal, 
5986g. 

Special  warehouses,  grape  brandy,  with- 
drawal   for    fortification    of    wine, 
6110h. 
Wine  spirits,  withdrawal  for  fortifi- 
cation of  wine,  6110h. 
Withdrawal  of  wine  spirits  for  forti- 
fication of  wine,  6114. 
Transfer  of  alcohol  and  high  proof  spir- 
its   from    receiving    cisterns    direct    to 
storage  tanks  in,  6028c  i 


BONDS 

See  United  States  Bonds. 
Alien  property  custodian,  3115%cc 
Aliens,  admission  and  return  of  inadmissible 
aliens,  4289%b. 
Release  of  aliens  to  be  deported,  428d^.L 
4289%  k.  ^* 

Allowance  of  credits  in  determining  income 

tax,  6336%k. 
Assistant  treasurers  of  United  States  selling 

internal  revenue  stamps,  6318p. 
Clerks    of    United    States    courts,    renewal 

1323a. 
Contractors*  bonds.  Liberty  or  other  United 

States  bonds  in  lieu  of,  3301a. 
Costs,    circuit    courts    of    appeal,    rules   of 

court,  pp.  180-191. 
Depositaries  for  alien   property  custodian's 

funds,  3115  %ff. 
Depositaries  of  public  moneys  selling  inter- 
nal revenue  tax  stamps,  6318p. 
Disbursing  clerk  of  census  office,  916. 
Disbursing  officers  of  National  Guard,  3061a. 
Distilled  liquors,  exporting  imported  Uquors. 

5650a. 
Electric  power  generation  and  transmission, 

eminent  domain,  3115iVi2b,  3115iVi2C. 
Embargo  on  exports,  redelivery  of  property 

seized  for  violation  of,  7678h. 
Federal    controlled   transportation    systems, 

maturing  obligations,  3115^g,  3115%o. 
Financial  derk  in  Patent  Office,  739a- 
Indemnity,    persons   in    military    service   <m 
entry  of  judgment,  3078^bb. 
United   States  on  purchase  of  air  craft 
patents,  3115i/s2f- 
Internal    revenue,    dealers    in   leaf   tobacco, 
6168(a). 
Distillers,  6089a. 

Producer  or  possessor  of  wines.  6114J. 
Internal  revenue  tax,  6318hb-6318p. 

Affixing  stamps  after  issue,  etc.,  631Shh. 
Amount,  63l8p(l). 
By  whom  payable,  6318i. 
Collection  of  omitted  taxes,  6318n. 
Cutting,  tearing,  etc.,  stamps  from,  pen- 
alty, 63182. 
Exemptions,    6318bb,    6318j,    e318p(6). 
Having  in  possession  washed,  restored  or 

altered  stamps,  penalty,  63182. 
Issue,   etc.,  unstamped,  penalty*  6318hh, 
6318k,  63182. 

Manufacturers  of  cigarettes  purchasing 
cigarette  paper,  6204e. 

Postmasters'  sale  of  stamps,  6318o. 

Record  or  registration  of  stamped  cop- 
ies on  loss  of  original,  6318hh. 

Record  or  registration  of  unstamped, 
6318hhhh. 

Stamps,   assistant  treasurers  to  be  fur- 
nished with,  6318p. 
Assistant  treasurers  to  be  furnished 

with,  bonds  of  treasurers,  6319p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds    of    depositaries,    6318p. 
Distribution  and  sale,  6318n-6318p. 
Postmaster   General  to   be  furnished 

with,  63180. 
Preparation,  6318n. 
Using  canceled  stamps,  penalty,  6318L 
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BONDS  (Cont'd) 

Internal  revenue  tax  (Cont'd) 
Stamps  (Cont'd) 

Using  without  canceling  same,  penal- 
ty. 6318k. 
Unlawful    removal    of    stamps,    penalty, 

6318i. 
Unstamped  as  evidence,  6318hhh. 
Payment  of  income  tax,  6336%tt(g). 
Porto  Rico,  3803aaa. 

Official,  premiums,  3803v. 
"Securities"  includes,  3115%pp. 
Seizure  of  articles  infringing  copyright,  rules 

of  court,  pp.  2023,  2024. 
State  laws,  federal  control  of  railroads,  effect, 
3115%o. 
Federal   control   of   telegraphs   and    tele- 
phones, effect,  3115%  XX. 
Stock  raising  homestead,  protection  of  entry- 
men  against  damages  by  mineral  prospec- 
tors, 4587i. 
Superintendent  of  division  of  finance  in  office 
of  Third  Assistant  Postmaster  General,  578. 
Supersedeas,    circuit   court  of   appeal,  rules 

of  court,  pp.  180-191. 
Surety  bonds.  Liberty  or  other  United  States 
bonds   in   lieu   of,   contractors,    officers 
and  employes  of  postal  service,  7193a. 
Liberty  or  other  United  States  bonds  in 
lieu  of,  deposit,  3301a. 
Disposition  of  after  deposit,  3301a. 
Force  and  effect,  3301a. 
Return  to  depositor,  3301a. 
Sale,  3301a. 
Telegraphs   and   telephones,    state   laws   un- 
affected by  federal  control,  3115 %x. 
Treasurers,  Porto  Rico,  3803eee. 
War  finance  corporation,  3115%g,  3115%gg, 
3115%i. 
Exemption  from  taxation,  3115%i. 
Forgery,  counterfeiting,  etc.,  3115^j. 
Reports  of,  3115%k. 
United  States  not  liable  for,  3115%ii 

BONNETS 

Internal  revenue  tax  on,  6309%e. 

BOOK  OF  ESTIMATES 

See  Eaiimaies. 

BOOKS 

Census  office,  expenditures  for,  4388kk. 
Coal  companies,  inspection,  3115%q. 
Nonmailable,    violation    of    Espionage    Act, 

10401a-10401d. 
Opium  dealers,  6287g. 
Production,  cotton  futures  tax,  63091. 

Examination  by  Secretary  of  Agriculture, 
795aa. 

Immigration  inspectors,  4289^1. 

Minimum  Wage  Board,  3421  ^d. 

War  risk  insurance  act,  514kkkk. 
War  risk  Insurance,  514kkk,  514n. 

BOOTS 

Internal  revenue  tax  on,  6309  %e. 

BOUNDARIES 

Census,  enumeration  districts,  4388c,  4388dd. 
Supervisor's  districts,   4388bb. 

Grand  Canyon  National  Park,  5249vv. 

International,  Alaska  and  Canada  and  Unit- 
ed States  and  Canada,  advances  from 
appropriations,  6796a. 

Supp.U.S.CoMP.'19-172 


BOUNDARIES  (Cont'd) 

International  (Cont'd) 

Alaska  and  Canada  and  United  States  and 
Canada,  chiefs  of  parties,  advances 
to,  6795a. 
Chiefs  of  parties,  bonds,  6795a. 
Commissioner      acting      for      United 
States,  advances  from  appropriation 
to,  e795a. 
Commissioners,     traveling     expenses, 
6795a. 
Mount  McKinley  National  Park,  5249r. 
Rocky  Mountain  National  Park,  5249aa. 

BOUNTIES 

Army,  enlistment  in,  prohibition,  2044c. 

BOWIE  KNIVES 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  6309%a(ll). 
Collection,    refusal   or   failure   to   collect, 

penalties,  6371%h. 
Information,   refusal   or  failure   to   give, 

penalties,  6371  ^h. 
Overcollections,  credits  for,  6371^k. 
Overpayments,  credits  for,  6371  ^^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure   to  pay,  penalties, 

6309%d,  6371  %h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on    articles    for   export^ 

6371%k. 
Returns,   6309%d,   6371%j. 

Attestation  instead  of  oath,  6371%J. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309^ d. 

BOWLING  ALLEYS 

Special   excise   tax,   amount,   etc.,   5980o(8), 
5980r-5980t. 
Nonpayment,  punishment,  5980s,  6371%h. 

BOT   SCOUTS   OF   AMERICA 

Uniforms,    wearing,   etc.,  1949a. 

BRAKEMEN 

Intoxication  in  District  of  (Columbia,  3421  ^n. 

BRANDS 

Oleomargarine,  6218. 

BRANDT 

See  Distilled  Spirits  and  Wines. 

BRASS  KNUCKLES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
a371%h. 
Amount,  6309%a(12). 
Collection,    refusal    or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal   or  failure    to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or   failure   to  pay,   penalties, 

6309%d,  6371  %h. 
Vendee  to  pay,  when,  6371  %m. 


2722 


OBNBRAL  INDBX 


[Referencof  are  to  sectioiu,  except  where  otherwise  indicated.1 


BRA88  KirUCKLES  (Cont*d) 

Internal  revenue  tax  (Cont'd) 

Refunds,    taxes    on   articles     for    export, 

6371  %k. 
Returns,  6a09%d,  6371  %j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371  i^h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

BREACH  OF  MARRIAGE  PROMISE 

Discharge  in  bankruptcy,  effect,  9601. 

BREACH  OF  THE  PEACE 

Drunkenness  in  Alaska,  36431. 

BREAKING  AND  ENTERING 

Servlice     of    search      warrants,      10496^, 
104j96^l 


See  Fermented  Liquori, 


See  Fermented  Liquorg, 


Porto  Rican  officers,  3803n. 
Voters  at  elections  for  Senators  or  Represent- 
atives, 10261a. 


Circuit    courts    of    appeals,    rules    of  court, 
amendments,  etc.,  pp.  179-190. 

BRIGADES 

Army,  detail  of  clerks,  etc.,  to  bureaus  in  War 
Department,  prohibited,  317. 
Signal  corps,  18671. 

BRIGADIER  GENERAUi 

Appointment,  temporary,  2044h. 

Assistant  Surgeons  General,  1806a. 

Chief  of  Engineers,  1842a. 

Marine  Corps,   2901b. 

Medical   Reserve    Corps    of   Regular    Army, 

1806b. 
Relative  rank  with  naval  officers,  2660a. 

BRIGHT    ANGEL    TOIX    ROAD    AND 
TRAII. 

Grand  Canyon  National  Park,  5249x. 

BRITISH  PROVINCES 

Reciprocity  treaty,  reports  by  bureau  of  sta- 
tistics, 879. 

BROKERS 

See  Custom  House  Brokers. 
Income  tax  returns,  6336%  w. 
Special  excise  tax,  amount,  etc.,  5980o(l-4), 
5980r-5980t. 
Nonpayment,  punishment,  5980s,  6371  %h. 
Receipts  in  lieu  of    special  tax  stamps, 

6980r. 
Who  are,  5980o  (1-4). 
Special  tax,  5980o. 

BRONZES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to     account   for,   penalties, 
6371%h. 
Amount,  6309%c 


BRONZES  (Cont'd) 

Internal  revenue  tax  (Cont'd) 

Collection,    refusal   or  failure    to  collect, 

penalties,  6871i^h. 
Information,    refusal   or   failure  to  give, 

penalties,  6371  %h. 
OvercoUections,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  637 l%k. 
Payment,  lessee  to  pay,  when,   6371  %m. 
Refusal  or   failure  to  pay,  penalties, 

6309%d,  6371  %h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   on   articles    for    export, 

6371  %k. 
Returns,  6309%d,  6371  %j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309i^ 


Suppression  near  military  and  naval  camps, 
etc.,  2019b,  2813e. 

BITGI.ER8 

Corps  of  Engineers,  1842a. 

Ektra  duty  pay  of  United  States  discipUnazr 

barracks  guard,  2161a. 
Infantry,  buglers  first  class,  1738aaa. 

Corporal  buglers,  1738aaa. 
Pay,  2144a. 

BUnj>ING  AND  LOAN  ASSOCIATIOn 

Income  tax,  exemption  from,  6336%  o(4). 

BUIUIINGS 

Grand  canyon  national  park,  5249s. 

Lease  or  requisition  for  military  purposes  in 

District  of  Columbia,  6932c. 
"Shipyard''  includes,  8146t 
Use  for  violation  of  liquor  law  in  Alaska, 

3648h. 

BUIAS 

Transportation  from  quarantined  districts  pnh 
faibited,  8760. 

BUIXETINS 

Census,  printing,  4388L 
Surgeon  generals  of  army  for  instruction  of 
medical  officers,  7135a. 

BUIiUON 

Regulation  of  transactions  in,  3115 %c(b). 
Reports  by  collectors  of  customs  of  bullion  in 
cargoes  intended  for  export,  3115 ^gg. 

BUNKER  FUEI. 

See  Vessels. 

BUREAU  OF  FISHERIES 

See  Fish,  Fisheries,  etc. 

BUREAU  OF  WAR  RISK  INSURANCE 

See  War  Risk  Insurance, 

BUREAUS 

See  Chiefs  of  Bureaus;  Immigration;  Navir 

gation;   Navy  Department, 
Mines,  see  Mines,  Mining,  Minerals,  Mineral 

Lands,   Resources,  ond   Claims,  and  other 

specific  titles. 
Consolidation,  etc.,  during  war,  283b. 


OENERAIi  INDBX 
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BUREAUS  (Cont'd) 

Engraving  and  Printing,  funds,  limitation  on 
expenditure  of,  513b. 

Executive  departments,  abolition,  283e. 

Foreign  and  domestic  commerce,  879,  888a. 

Standards,  Director  of,  member  of  commis- 
sion to  standardize  screw  threads,  8907uu. 

War  department,  transferring  laborers  to 
from  military  headquarters  prohibited,  317. 

War  risk  insurance,  514a-514w. 


Adjustments   of   claims     of   postmasters   for 

losses  by,  7211a. 
Post  Office,  reward  for  detection,  etc.,  582a. 


Officers,  enlisted  men,  etc.,  of  Army,  2019c. 

BUSINESS  IiEAOUES 

Income  tax,  exemption  from,  6336^0 (7). 

BY-UkWS 

War  Finance  Corporation,  3115%d. 


Internal  revenue  tax  on  admissions  to, 
6309%a,  6309%c,  6371%h-6371^k. 

GABLE  CARS 

Carrying  mails,  compensation,  7431a,  7431aa. 

CABLES  AND  CABLE  MESSAGES 

See  Marine  Cahles, 

Censorship  of  communications,  3115%b(d). 

Federal  control  of,  3115  %z. 

Offenses,  punishment,  3115%xx-3115%yy. 
Proclamation  of  President,  pp.  773,  774. 
Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  6309i^(f). 
By  whom  payable,  6309%b(a). 
Collection,  6309i^c. 

Refusal  or  failure  to  collect,  penalties, 
6371%h. 
Computation,  6309%b. 
Exemptions,  e309%a(h). 
Information,   refusal   or  fallare   to    give, 

penalties,  6371  ^h. 
OvercoUections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6301)%c,  6371%h. 
Returns,  6309%c. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
fRme  for  payment,  6309%c. 

CADETS 

See  Military  Academy;  Naval  Academy, 
Coast   guard,   pay   and    allowances,   8459 ^/^b 
(341/^). 

CALENDAR 

Circuit  courts  of  appeal,  rules  of  court,  pp. 
182-184,  188,  192. 

OALIFOBNLflL 

District  courts,  northern  district,  quarters 
for,  1057a. 

North  Island,  condemnation  for  aviation  pur- 
poses, 1867ddd« 


CALIFORNLAl  (Cont'd) 

Permits  for  prospecting  and  leases  of  lands 

containing  potassium,  4640e-4640k. 
Timber  in  Nevada,  permits  to  cut,  4992. 

CAMERAS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371  %h. 
Amount,  6309^a(7). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371  ^h. 
Information,   refusal  or   failure  to   give, 

penalties,   6371^h. 
OvercoUections,  credits  for,  6371%  k. 
Overpayments,  credits  for,  6371  ^^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal   or  failure  to  pay,  penalties, 

6309%d,  6371%  h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles   for    export, 

6371%k. 
Returns,  e309%d,  6371%J. 

Attestation  instead  of  oath,  6371  %j. 
Refusal   or    failure    to   make,   penal- 
ties, 6371,%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 


Leases  of  lands  for  site  to  persons  holding 

permits  to  prospect  for  potassium,  4640f. 
Obtaining  information  concerning,  10212a. 

CANADA 

Boundary  line,  advances  from  appropriation, 

6795a. 
Immigration  from,  no  discrimination  between 
transportation  companies,  4289%mm. 
Requirements,  4289%mm. 
Immigration   service,   leasing  office   quarters 

in,  4281a. 
Landing  stations  for  alien  passengers  from, 

4289^12. 
Migratory  birds,  etc.,  importation,  8837d. 
Record    of   alien    residents   leaving   through 

Canada,  4289  ^g. 
Transmission  of  power  from,  9989b,  9989c. 

CANALS 

Cape  Cod  Canal,  acquirement  by  United 
States,  9881b. 

Chesapeake  and  Delaware  Canal,  acquire- 
ment by  United  States,  9881a. 

Obtaining  information  concerning,  10212a. 

Rights  of  way,  uses  permitted,  4938. 

CANAL  ZONE 

Army  officers  serving  in  not  required  to  pay 

rent,  2118d. 
Census,  4388a. 
District    attorney,    powers    under    espionage 

act,  10514b. 
District    courts,    jurisdiction,    condemnation 
of  property  intended  for  export  in  time 
of  war,  7678e-7678k. 
Jurisdiction,  military  offenses,  10208. 

Offenses  under  espionage  act,  10514b. 
Offenses  under  Trading  with  Enemy 

Act,  3115%ii. 
Violations  of  act  relating  to  charters, 
freight  rates,  and  regulation  of  ves- 
sels, 3115i/i6k. 
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CANAL  ZONE  (Cont'd) 

Governor,  regulation  of  vessels  in  time  of  war, 

etc.,  ^59%a-9959^d,  10514a-10614d. 
Insane,    American    citizens,    transfer    to    St. 

EUzabeth's  Hospital,  9304a. 
Interment  of  deceased  military  employes,  etc., 

2019c 
Passports,  7628h. 
Regulations    during    war,    proclamation,    pp. 

2316,  2317. 
''United  States,'*  excludes,  4289^a. 

Includes,   3115i/iea,  7628h,   10212hVi6, 
10514a. 

CANCELIATION 

Stamps,  see  Intei-nal  Revenue, 

Licenses  to  use  patents,  trade -marks  or  copy- 
rights of  enemy  or  ally  of  enemy,  3115^  ee 
(e). 
Permits,  alcohol  for  scientific,  etc.,  purposes 
in  Alaska,  3643dd,  3643gg. 
Prospecting  for  potassium,  4640ff. 
Prescriptions  for  sale  of  liquors  in  District 
of  Columbia,  3421%bb. 

CANDY 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to   account    for,    penalties, 
6371  %h. 
Amount,  6309%a(9). 
Collection,  refusal  or   failure   to   collect, 

penalties,  6371^h. 
Information,   refusal  or   failure   to   give, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  61^71  Mjm. 
Refusal  or  failure  to  pay,   penalties, 

6309%d,  6371  Vih. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes   on   articles   for  export, 

6371  Mjk. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371i^h. 
Sale  or  lease  price,  6H09%b. 
Time  for  payment,  6309%d. 

CANNERIES 

Internal  revenue  tax  on  net  profits  of  em- 
ployers of  children  in,  6336%a-6336%h. 

CANOES  AND  PADDLES 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  63D9%a(5,  20). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371^h. 
Information,   refusal   or  failure  to   give, 

penalties,  6371  Vjh. 
Overcollections,   credits  for,  6371%k. 
Overpayments,   credits   for,   6371  Mi k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,    6371 1/2  h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on    articles   for    export, 

6371M5k. 
Returns,  6309^/f,d,  eSillVjh 

Attestation  instead  of  oath,  6371  %j. 
Refusal   or    failure   to    make,   penal- 
ties, 6371Mjh. 


CANOES  AND  PADDLES  (Cont'd) 

Internal  revenue  tax  (Cont'd) 
Sale  or  lease  price,  63091)^. 
Time  for  payment,  6309%d. 

CAPE  COD  CANAL 

Acquisition  by  United  Stotes,  98Slb. 


Lands  for  naval  purposes  at,  2804bbb. 

CAPITAL 

Porto  Rico,  3803b. 

CAPITAL  ISSUES  COMMITTEE 

Amendment,  etc.,  of  act  relating  to,  31155sq. 
Appropriation  for,  31155^nun. 
Employes,  S115%1. 
Expenses,  3115%a. 
Members,  3115%kk. 

Interest      prohibiting     participation    in 
transactions  of  committee,  31155^L 

Oath  of  office,  3115%kk. 

Quorum,  3115%kk. 

Salaries,  3115%kk. 

Terms  of  office,  3115%kk. 

Vacancies  in  office  of,  3115%kk. 
Offenses,  punishment,  31155^o. 
Office  furniture,  etc..  3115%H. 
Officers,  etc.,  of,  3115%L 
Partial  invalidity  of  act,  3115%p. 
Power  as  to  issue  of  securities,  etc.,  by  cor- 
porations, etc.,  3115%m. 
Principal  office,  S1W%11 
Prosecution  of  inquiries  outside  District  of 

Columbia,  3115%fZ. 
Reports,  3115%n. 
Securities  defined,  3115%pp. 
Termination   of  act,  3115%nn. 
TiUe  of  act,  3115%qq. 

CAPITAL  STOCK 

8e€t  also.  Corporations, 

Aircraft  production  corporations,  3115i/92f< 

3115i/s2h. 
Capital  Issues  Committee,  3115%kk-^115'%DiL 
Internal    revenue    tax    on   issues,    sales,  or 
transfers  of,  6318bh-6318p. 
Affixing  stamps  after  issue,  etc.,  631Sbb. 
Amount,  6318p(3). 
Assistant    treasurers    of    United    Stateit. 

sale  of  stamps,  6318p. 
By  whom  payable,  6318i. 
Collection  of  omitted  taxes,  6318n. 
Cutting,  tearing,  etc,  stamps  from,  pen- 
alty. 6318i. 
Depositaries   of   public   moneys,   sale  of 

stamps,  6318p. 
Exemptions,  6318J. 
Having  in  possession  washed,  restored,  or 

altered  stamps,  penalty,  6318^. 
Issue,  registration,  sale,  or  transfer  with- 
out   stamps,    penalty,    6318hh,   631Sk. 
63181. 
Postmasters,  sale  of  stampK.  6318o. 
Record  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Record    or    registration    of    unstamped, 

6318hhhh. 
Stamps,  assistant  treasurers  to  be  fur- 
nished with.  6318p. 
Assistant  treasurers  to  be  furnished 
with,  bonds  of  treasurers,  631^. 
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GAPTTAI.  8TOOK  (Cont'd) 

Internal  revenue  tax  (Cont'd) 
Stamps  (Cont'd) 

Cancellation,    6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution  and  sale,  6318n-6318p. 
Postmaster   General   to   be  furnished 

with,    6318o. 
Preparation,  6318n. 
Unlawful  removal  of  stamps,  penalty, 

6318/. 
Using  canceled  stamps,  penalty,  63181. 
Using  without  canceling  same,  penal- 
ty, 6318k. 
Unstamped  as  evidence,  6318hhh. 

CAPITOIi 

See  District  of  Colwnhia, 
Police,  additional  number,  3408a. 

OAP8 

Internal  revenue  tax  on,  6309%e. 

CAPTAIN  COMMANDAKT 

Coast  guard,  temporary  promotion,  8459% a 

(2%). 
Reimbursing   officers   and    men   for   lost   or 

damaged  personal  property,  2869a. 

CAPTAINS 

Army,   Adjutant   General's  Department,   ap- 
pointment, 1775aa,  1881aaa. 

Corps  of  engineers,  1842a. 

General  stafiF  corps,  number,  1762a. 

Medical  Corps,  promotion  to,  1808a. 
Navy,  promotion,  2471aa,  2697b,  2699a. 

Retired  pay,  2697h. 

X^ABBONATED   WATERS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6161%d. 
Collection,   refusal   or  failure   to   collect, 

penalties,  6371%h. 
Information,   refusal   or   failure   to   give, 

penalUes,"  6371%h. 
Overpayments,  credits  for,  6371%k. 
Paj'ment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6161%e,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles    for    export, 

637114k. 
Returns,     attestation    instead    of    oath, 
6371%j. 
Manufacturers,  producers,  bottlers  or 

importers,  6161  %e. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Time  for  payment  of,  6161^e. 

OARGO 

Injuring  cargo  of  vessels  engaged  in  foreign 

commerce,  10483a. 
War  Risk  Insurance,  514a-514k. 

CARPENTERS 

Coast  and  Geodetic  Survey,  salaries,  8561a. 

CARPETS 

Internal  revenue  tax  on,  6309%e. 


CARRIER  PIGEONS 

Entrapping,   etc.,   pigeons   owned   by  govern- 
ment, 10212h%-10212h%. 


See  Common  Carriers;  Empress  Companies; 
Mail  Carriers;  Passengers  and  Passen- 
ger Transportation;  Railroads;  Transpor- 
tation;  Vessels, 

CARS 

Car  service,  8563(8). 

Investigation      of      explosions     and      fires, 

3115%jj,  3115%k. 
Obstructing  movement  during  war,  8563(9). 

CARTRIDGES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%a(10). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371^h. 
Information,   refusal   or   failure   to   give, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371^k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371  %h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on   articles   for    export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  n^ake,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

CASUAXTY    INSURANCE 

See  Insurance. 

CATTIiE 

See    Animals    and    Animal   Industry;     Live 

Stock. 
Stock  raising  homesteads,  see  Homesteads. 

CAVALRY 

Band  leader,  pay,  2144a. 

Bugler,   1738aaa. 

Chaplains,  1868a. 

Limitation  on  number  of  appointments  of  in- 
creased officers,  1991d. 

Machine  gun  companies  for,  2044a. 

Provisional  organization  into  field  artillery 
or  infantry,  1718a. 

Purchases  of  horses,  6848a. 

CEMETERIES 

National,  approaches,  restriction  on  expendi- 
tures for,  9370. 

Railroads  not  to  encroach  upon  roads, 
etc.,  9378. 

Superintendents,  Antietam  battle  field, 
9368. 

CEBfETEBT  COMPANIES 

Income  tax,  exemption  from,  6336%o(5). 

CENSORSHIP 

Cable,  radio,  etc.,   communications,  3115 V^b, 

(d). 
Mails,  3115%b(d),  7546a. 
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GBNBBAL  INDBX 
[Referencee  are  to  lections,  except  where  otherwise  Indicated.] 


See  Director  of  the  CenauB;  Enumerators  of 
Census;  Oeoffraphers;  Special  Agents; 
Subsistence;  Supervisors. 

Agriculture  and  live  stock,  when  taken,  4388m. 
Amendment  of  defective  enumerations,  4388e. 
Bulletins,  printing,  43882. 
Civil   Service  requirements,   915. 
Copies  of  agricultural  returns,  etc.,  to  be  fur- 
nished  to  states,   courts  and  certain  indi- 
viduals, 4388n. 
Corporations,  information  furnished  by,  4388j. 
Decennial  census  period,  4fi88aa. 

Suspension  of  other  work  during,  920a. 
ESmploy^s,  allowance  in  lieu  of  subsistence  ex- 
penses, 4388kk. 
Appointment,  918. 

False  certificates,   punishment,   43881. 
False  swearing,    punishment,   43881. 
Fictitious  returns,  punishment,  43881. 
Neglect  or  refusal  to  perform  duties,  pun- 
ishment, 43881. 
Oaths,  4388gg. 
Publishing  or  communicating  information 

received,  punishment,  43881. 
Qualifications,  4388gg. 
Receiving  compensation    for  appointment 
or  employment  of,  punishment,  4388hh. 
Transfer,  919. 
Enumeration  districts,  4388dd. 
Examination  of  individual  reports  by  other 

than  employes  prohibited,  4388jj. 
Expenditures,     authorization      by     Director, 

4388kk. 
Fines  and  penalties,  recovery  by  indictment 

or  information,  4388k. 
Fourteenth  census,  scope  of,  4388b. 
Information,  by  hotel  keepers,  etc.,  438811. 
Duties  of  enumerators,  4388d. 
From  other  governmental  departments  or 

offices,  4SS8U. 
Owners,  etc.,  of  corporations,  etc.,  4388J, 
4388JJ. 
Interpreters,  4388ec. 
Mail   matter  relating  to,  free    transmission, 

7376. 
Offenses,    causing    inaccurate     enumerations, 
43S8ii. 
False  answers  to  questions,  4388ii. 
False  certificates,  43881. 
Ftilse  statements  or  information  as  to  in- 
quiries required  to  be  made,  43881. 
False  swearing,  43881. 
Fictitious  returns,  4388i. 
Neglect   or  refusal   to   answer  questions, 
4388ii. 

Neglect  or  refusal  to  perform  duties, 
43881 

Officers  or  employes  neglecting  or  refus- 
ing to  perform  duties,  43881. 

Publishing  or  communicating  information 
received,  43881. 

Receiving  compensation  for  appointment 
or  employment  of  officers,  agents,  etc., 
4388hh. 

Refusal  to  answer  questions,  owners  or 
officers,  etc.,  of  corporations,  etc.,  4388J. 

Unlawful  use  of  official  envelopes  of  cen- 
sus office,  7376. 
Office,  additional  clerks  and  employes  during 
decennial    census   period,    appointment, 
918. 


CENSUS  (Cont'd) 

Office  (Cont'd) 

Additional  clerks  and  employ^  during  de- 
cennial census    period,  civil  service 
rules,  919. 
Enumeration  of,  918. 
Expiration  of  terms,  919. 
Selection,  919. 
Test  examinations,  919. 
Transfer    of    employ^     from     otber 
branches   of  departmental  classified 
service,  919. 
Vacancies,  filling,  919. 
Additional  officers  during  decennial  census 
period,  appointment,  915. 
Appointment  clerk,  appointment,  915. 
Duties,  916. 
Salary,    917. 
Assistant  director,  appointment,  915. 
Duties,  916. 
Qualifiications,  915. 
Salary,  917. 
Chief  clerk,  duties,  916. 

Salary,  917. 
Chiefs  of  division,  appointment,  915. 
Number,  915. 
Salaries,  ^7. 
Chief  statisticians,  appointment,  915. 
Qualifications,   915. 
Salaries,  917. 
Disbursing  clerk,  appointment.  915. 
Bond,  916. 
Salary,  917. 
Enumeration  of,  915. 
Geographer,  salary,  917. 
Preference  to  discharged  soldiers  and 

sailors,  915. 
Preference  to  women,  915. 
Private  secretary  to  director,  appoint- 
ment, 915. 
Salary,  917. 
Statistical  experts,  appointment,  915. 
Number,  915. 
Salaries,  917. 
Stenographers,  appointment,  915. 
Number,  915. 
Salaries,  917. 
Detail  of  employ^  as  supervisors,  438Sbb. 
Detail  of  employes  to  collect  statistics, 

4388b. 
Employes,  employment  instead  of  spedti 

agents,  4388g. 
Expenditures,    authorization    by    director, 
4388kk. 
Places  included  in,  4388a. 
Political  party  affiliations,  to  be  disregarded 

in  making  appointments,  etc.,  4388g. 
Printing  for,  43881. 
Products    of    manufacturing    establishments, 

when  taken,  4388mm. 
Publication,  data  furnished  by  certain  estab- 
lishments not  to  be  published  so  that  it  ctn 
be  idenUfied,  4388jj. 
Questions  to  be  answered,  4388ii. 
False  answers,  punishment,  438^ 
Neglect  or  refusal  to  answer,  punishment, 

4388U. 
Owners  or  officers  of  corporations,  etc., 
4388J. 
Religious  societies,  information  furnished  by, 

4388J. 
Repeal,  4388nn. 
Reports,  printing  and  distribution,  4388iL 
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CEK8U8  (Cont'd) 

Schedoles,  contents,  4388b. 

Duties  of  enumerators,  4388d. 

live  stock,  4388m. 

Manufactures,  4388mm. 
Special  agents,  4388b,  4388g,  4388m. 
Statistics,  agriculture,  4388b,  4388m. 

Agriculture,  when  taken,  4388m. 

Collection  of,  4388b. 

Duties  of  enumerators,  4388d. 

Forestry,  4388b. 

Live  stock,  when  taken,  4388m. 

Manufactures,  4388b. 

Mines,  4388b. 

Products     of     manufacturing     establish- 
ments, when  taken,  4388mm. 

Quarries,  4388b. 

Transcripts,   disposition   of   receipts   for, 
4388n. 
Time     for    taking,     4388a,    4388aa,     4388h, 

4388m,  4388mm. 
Transcripts  of  records,  disposition  of  receipts 
for,  4388n. 

CERTIFICATES 

See  War  Savings  Ceriifioaiee. 

Agents   of   Department   of   Agriculture,   evi- 
dence in  courts  of  United  States,  828a. 
Prima  facie  evidence,  3115%d. 
Appointment    of    alien    property    custodian, 

3115%d(e). 
Cotton  futures  act,  evidence,  6309e. 
Dealers  in  leaf  tobacco,  posting,  6168(a). 
Enlisted    Reserve    Corps    of    Army,    18d2e, 

1892ee. 
Military  service,  3078%r. 

CERTIFICATES     OF     IIVDEBTEDNESS 

See  War  Savings  Certificates, 

Amount,  6829ee,  6829u,  6829kk. 
Appropriations  to  pay  expenses  of  issue,  etc., 

6829n,  6831. 
Circulation  privUeges,  6829h,  6829». 
Counterfeiting,  etc.,  6824. 
Deposit  as  security  by  federal  reserve  banks, 

extension  of  time  of  payment,  9799a. 
Deposit  of  proceeds  in  banks,  etc.,  6829hh, 

6829m. 
Deposits  for  temporary  use  of  federal  land 

banks,  9835w. 
Exemption  from  taxation,  682922,  6829/U^), 

6829222,  6831. 
Fiscal  agents,  6829m (^). 
Internal  revenue  tax  on,  6318hh-6318p. 

Affixing  stamps  after  issue,  etc.,  6318hh. 

Amount,  6318p(l). 

Assistant    treasurers    of    United    States, 

sale  of  stamps,  6318p. 
By  whom  payable,  63181. 
Collection  of  omitted  taxes,  6318n. 
Cutting,  tearing,  etc.,  stamps  from,  pen- 
alty, 63182. 
Depositaries    of   public   moneys,    sale   of 

stamps,  6318p. 
Exemptions,  6318J. 
Having  in  possession  washed,  restored  or 

altered  stamps,  penalty,  63182. 
Jssue,  registration,  sale,  or  transfer  with- 
out   stamps,    penalty,    6318hh,    6318k, 
63182. 
Postmasters,  sale  of  stamps,  631So. 


CERTIFICATES     OF     IMDEBTEDNESS 

(Cont'd) 

Internal  revenue  tax  on  (Cont'd) 

Record  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Record    or    registration    of    unstamped, 

6318hhhh. 
Stamps,  assistant   treasurers  to   be  fur- 
nished with,  6318p. 
Assistant  treasurers  to  be  furnished 

with,  bonds  of  treasurers,  6318p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution,  6318n-6318p. 
Postmaster    general   to   be   furnished 

with,  63180. 
Preparation,  6318n. 
Unlawful  removal  of  stamps  from,  penal- 
ty,  63182. 
Using  canceled  stamps,  penalty,  63182. 
Using  stamps  without  canceling  same, 
penalty,  6318k. 
Unstamped   as   evidence,   6318hhh. 
Issue,  6824,  6829kk. 

Loans  for  public  expenditures.  6824,  6829kk. 
Payable  in  foreign  money,  6829p. 
Performance  of  services  by  postal  employes, 

6829mm. 
Redemption,  6829kk. 
"Securities"  includes,  3115%pp. 
Taxation,     exemptions,     682922,     682922  (^), 

6829222,  6831. 
Transactions   in    not    covered    by   power    of 
President  to  regulate  trading  in  foreign  ex- 
change,  etc.,   under   Trading   with    Enemy 
Act,  3115%c(b). 

CERTIFICATES  OF  MERIT 

Army,  award  of  to  cease,  1943c. 

Distinguished   service  medals   to   holders 
of,  1943c. 

CERTIFIED  CHECKS 

State  banks  as  members  of  federal  reserve 
system,  9792(11). 

CERTIFIED  COPIES 

Census  returns,  4388n. 

CERTIORARI 

Judgment  without  regard  to  technical  errors, 

1246. 
Supreme  Court,  rules  of  court,  p.  238. 

CHAMBERS  OF  COMMERCE 

Income  tax,  exemption  from,  6336^0 (7)« 

CHAMPAGNE 

See  DistiUed  Spirits  and  Wines, 

CHAPLAINS 

Army,  1868a,  1868b. 

Navy,  acting,  appointment,  2541d. 

CHARITABIiE  SOCIETIES 

Income  tax,  exemption  from,  6336^0  (6). 

CHARITIES 

Exemption   from   tax   on   admissions,   59860 
(6.7),  6309%a. 
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CWEWXNO  GUM  (Cont'd) 


See  VeaseU. 

Regulation  during  war,  3115i/ief-3115Viekk. 
Vessels  owned  by  enemies,  8146rr,  81468. 
Violations  of  shipping  board  act,  8146r(l). 
War  Department,  no  hire  for  vessels  owned 
by  United  States,  814ddd. 

CHABWOMEN 

Census  office,  918. 

CHATTEL  MORTGAGES 

Protection  of  mortgagor  in  military  or  naval 
service,  3078%flf. 

CHAUFFEURS 

Signal  corps,  1867h. 

CHAUTAUQUAS 

Exemption,  special  excise  tax,  5980o(7). 


Collection  by  federal  reserve  banks,  charges, 
9796(1). 

CHEMISTS 

Immigration,  4289%b. 
Internal  revenue,  opium,  5859d. 

CHEROKEE  INDIANS 

Heirship   of   deceased   members,   determina- 
tion, 4234a. 
Lands,  partition,  laws  applicable  to,  4234b. 

CHESAPEAKE   AND    DELAWARE    CA- 
NAL 

Acquisition  by  United  States,  9881a. 

CHESS  AND  CHECKER  BOARDS 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,  refusal   or  failure  to  collect, 

penalties,  6371%h. 
Information,  refusal   or  failure  to   give, 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes   on   articles   for   export, 

6371Mek. 
Returns,  6409%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

CHEWING  GUM 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 

Amount,  6309%a(6). 

Collection,  refusal  or  failure  to  collect, 
penalties,  6371M{h. 

Information,  refusal  or  failure  to  give, 
penalties,  6371  %h. 

OvercoUections,  credits  for,  6371  %k. 


Internal  revenue  tax  (Cont'd) 

Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when.  6371%ib. 
Refusal  or  failure  to  pay,  penalties, 

63095^d,  6371%h, 
Vendee  to  pay,  when,  6371  %m. 
RefundR,    taxes   on   articles   for   export, 

6371  %k. 
Returns,  6309%d,  6371  %j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

CHICKASAW  INDIANS 

Heirship   of   deceased   members,   determina- 
tion, 4234a. 
Lands,  partition,  laws  applicable  to,  4234b. 


Assistant  Commissioner  General  of  Immigra- 
tion to  act  as,  955a. 

Bureau  of  Immigration,  955a. 

Comptroller  of  treasury,  countersigning  war- 
rants, 414a. 

Deputy     supervising    inspector     general    of 
steam  vessels,  8155. 

Interior  Department,  668a. 

Patent  Office,  salary,  738. 

Secretary  of  War,  duties,  315a. 

State  department,  duties,  297. 
Salary,  297. 

Treasury  Department,  duties,  353. 
Salary,  353. 

War  Department,  signing  official  papers  and 
documents,  315a. 

CHIEF  CONSTRUCTORS 

Navy,  member  of  air  craft  board,  3115  Vssb. 

CHIEF  JUSTICE 

Retired  judges,  delegating  duties  to,  1237. 

CHIEF  OF  COAST  ARTHXERT 

General  Staff  corps,  membership  on,  1762a. 
Transfer  of  powers  to  from  chief  of  staff, 
1762a. 

CHIEF  OF  ENGINEERS 

Army  mine  planter  service,   1731aa. 

Examination  and  survey  of  Cape  Cod  Canal, 
9881b. 

Improvement  of  Ohio  River,  modification  of 
project,  10002aa. 

Rank,  1842a. 

Regulations,  bathing  beach  in  District  of  Co- 
lumbia, 3361c. 

Reports,  water  terminal  and  transfer  facili- 
ties, 9874a. 

River  and  harbor  improvements,  state  and 
municipal  terminals,  9874b. 

Transfer  of  part  of  Washington  Aqueduct 
for  playground  purposes,  3345a. 

CHIEF   OF  NAVAL  OPERATIONS 

Allowances,  621d. 

CHIEF  OF  ORDNANCE 

Appointment  of  disbursing  officer  to  pay  civ- 
ilian employes  of  Ordnance  office,  1859b. 
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CHIEF  OF  STAFF 

Detail  of  clerks  and  employes  in  office  of  to 
bureaus  of  War  Department  prohibited, 
317. 

General,  appointment  as,  1717bb. 

Mobile  army  division  abolished,  1762a. 

Rank,  1762a. 

To  be  general  officer  of  the  line,  1762a. 

CHIEF  SIGNAI.  QFFICEB 

Aircraft  board,  allotment  for  salaries,  office 
expenses,  etc.,  3115^/8  a«* 
Membership  on,  3115^/8 2b. 
Purchase  of  motor  vehicles,  etc.,  1867n. 

CHIEFS  OF  BtniEAUS 

Navy  department,  bureau  of  navigation,  cer- 
tificates of  military  service,  3078 %r. 
Pay   and  allowances,   2843aa. 
State   Department,,  chief   of   bureau   of   ac- 
counts, additional  compensation,  297. 
Number,  297. 
Salaries,  297. 

CHIEFS  OF  DIVISIONS 

Census  office,  915,  917. 
Patent  Office,  739c. 
State  Department,  297. 

CHIEF  STATISTICIAN 

Census  office,  additional  during  decennial  cen- 
sus period,  915,  917.  * 

CHIIJ>  UkBOB 

Internal   revenue   tax   on   employers  of,   ac- 
counting for,  refusal  or  failure  to  ac- 
count for  net  profits,  penalties,  6371  ^h. 
Amount,  6336%  a. 
Assessment    of    tax    by    Commissioner, 

6336%f. 
Children       under       age'      of      fourteen, 

6336%a. 
Children  under  age  of  sixteen,  6336%  a. 
Collection,   refusal   or   failure   to   collect, 

penalties,  6371  %h. 
First  taxable  year,  63.36%h. 
Good    faith   in    employment    of   children, 

6336%  d. 
Information,   refusal   or   failure   to   give, 

penalties,  6371i^h. 
Inspection     of     premises,     authority     to 
make,  6336%g. 
Obstruction  of,  punishment,  6336%  g. 
Report  of  to  Commissioner.  6336%  g. 
Net  profits^  computation,  6336% b. 

Deductions.  6336%b. 
Notice   to   employers   of  amount  of  tax, 

6336%  f. 
Number  of  days  in  week  for  children  to 

work,  6336%  a. 
Number  of   working   hours   for  children, 

6336%  a. 
Payment  of  tax,  refusal  or  failure  to  pay, 
penalties.  6371%h. 
Time  for,  6336%f. 
Persons  subject  to  tax,  6336% a. 
Returns,  contents,  (5336 %e. 

Persons  required  to  make,  6336%e. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Transmission  to  Commissioner,  6336%f. 
Verification,  6330% e. 
Sales  price  of  products,  6336%c. 


CHUiD  I.ABOB  (Cont'd) 

Taxable  year,  definition  of,  6336%  h. 
Time  for  going  to  and  quitting  work  by 
children,  63d6%a. 

CHIIft 


Aliens  excluded,  4289^b. 

Allowance  on  death  of  officer  or  enlisted  men 

in  navy  or  marine  corps,  2870. 
Army  service,  homestead  entries,  458Sa. 
Cruelty   to,   contributions   or   gifts  for   pre- 
vention of,  deduction  from  net  income 
for  tax  purposes,  6336% g. 
Corporations   for  prevention   of,   exemp- 
tion from  income  tax  on  corporations, 
6336%o(6). 
Employes  in  District  of  Columbia,  3421^4a- 

3421%w. 
Employment  in  Porto  Rico,  ^803aa. 
Internal  revenue  tax  on  net  profits  of  em- 
ployers   of    children    under    certain    ages, 
6336%a-6336%h. 
Support,  effect  of  discharge  in  bankruptcy, 

9601. 
War  risk  insurance,  allotments  and  family  al- 
lowances, 514nnnn-^14qq%. 
Compensation  for  death  or  disability  of 
father,   etc.,  514qqq-514tttt. 


Consuls  of  United  States,  compensation, 
3198a,  3198b. 

Exdnsion,  428914b. 

Exclusion  Act  purchase,  etc.,  of  motor  ve- 
hicles for  enforcement  of  laws,  960a. 

National  Home  for  Disabled  Volunteer  Sol- 
diers, admission  of  persons  serving  in 
China,  9264a. 

United  States  court  for,  additional  compensa- 
tion to  officers,  3198b. 

CHINESE  BOXER  REBEI<I.ION 

Pensions  to  widows  and  children,  8986a, 
8985b. 

CHIPPEWA  INDIANS 

Ceded  lands,  laws  relating  to  sale  of  isolated 
tracts  extended  to,  5110a. 

CHOCTAW  INDIANS 

Heirship  of  deceased  members,  determination, 

4234a. 
Lands,  partition,  laws  applicable  to,  42d4b. 

CHROME 

Adjusting  war  losses,  3115i*/i6e. 

CIGARETTE  HOIJ>ERS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%a(15). 
Collection,    refusal   or   failure   to   collect, 

penalties,  6371  %h. 
Information,    refusal   or   failure   to   give, 

penalties,  6371  y2h. 
Overcollections,  credits  i*or,  6371%k. 
Overpayments,  credits  for^  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  *^m. 
Refusal   or   failure   to   pay   penalties, 

6309^,d.  a371%h. 
Vendee  to  pay,  when,  6371^m. 
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CIGARETTE  HOIiDEBS  (Cont'd)  r  CIGAR  HOIJ>ERS 

Internal  revenue  tax  (Cont'd)  Internal  revenue  tax,  accounting  for,  refusal 

Refunds,    taxes    on    articles   for  export,                or    failure    to    account   for,    penalties, 

6371%k.  6371  %h. 


Returns,  6390%d,  6371^j. 

Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  63095^b. 
Time  for  payment,  6309%d. 

CIGARETTE  PAPER 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  6204e. 
Bonds    of    manufacturers    of    cigarettes 

purchasing  papers,  6204e. 
Collection,   fefusal  or  failure   to   collect, 

penalties,  6371%h. 
Information,   refusal   or  failure   to   give, 

penalties,  6371%b. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,   penalties, 

6371  %h. 
Vendee  to  pay,  when,  6371  %m. 
Records  and  returns  of  manufacturers  of 

cigarettes  purchasing  paper,  6204e. 
Refunds,    taxes    on    articles   for    export, 
6371%k. 

Returns,     attestation    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 

CIGARETTES 

Internal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%b. 
Acts  and  parts  of  acts  repealed,  637l%a. 

Saving  clause,  6371%  a. 
Amount,  6204c(a),  6204d. 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371%h. 
Floor  tax,  amount,  6204d. 

Information,   refusal  or  failure  to   give, 

penalties,  6371i^h. 
Labels,  6204c (c). 

Manufacturers'  special  excise  tax,  amount, 
etc.,  5980p,  5980i^5980t. 
Computation,   5980p. 
Nonpayment,       punishment,       5980s, 

6371%h. 
Receipts  in  lieu  of  special  tax  stamps, 
5980r. 
Offenses,  6371  %h. 
Packages,  6204c (d). 

Stamps,  6204c (d). 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371% m. 
Refunds,    taxes    on    articles   for    export, 

6371i^k. 
Retail  price,  what  is,  6204c(b). 
Returns,     attestation    instead     of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
637li^h. 
Revenue  Act  of  1017,  pp.  1226,  1227. 
Stamps,  affixing,  etc.,  6204c(d). 

Re -issue     when    lost    or    destroyed, 
6097. 


Amount,  6309%a(15). 

Collection,   refusal  or  failure   to  collect, 

penalties,  6371%h. 
Information,   refusal   or  failure   to  give, 

penalUes,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %iil 
Refusal  or  failure  to  pay,  penalties, 

6309%d,    6371  V^h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles    for   export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^. 
Refusal  oi*  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

CIGARS 

Internal  revenue  tax,  accounting  for,  refusd 
or    failure    to    account    for,    penalties, 
6371%h. 
Acts  and  parts  of  acts  repealed,  6371%a. 

Saving  clause,  6371%  a. 
Amount,  6204c  (lO,  6204d. 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371%h. 
Floor  tax,  amount,  6204d. 
Information,   refusal  or   failure   to  give, 

penalties,  6371%h. 
Labels,  6204c  (c). 

Manufacturers'       special      excise      tax, 
amount,  etc.,  5980p,  5980r-5080t 
Computation,  5980p. 
Nonpayment,       punishment,       59808, 

6371%h. 
Receipts  in  lieu  of  special  tax  stamps, 
5980r. 
Offenses,  6371%h. 

Payment,  lessee  to  pay,  when,  6371%iil 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371  %m. 
RetaU  price,  what  is,  6204c(b). 
Returns,     attestation    instead    of    oath, 
6371%j. 
Refusal   or   failure   to    make,   penal- 
ties, 6371%h. 
Revenue  Act  of  1917,  tfp.  1226,  1227. 
Small  cigars,  packages,  6204c  (d). 

Stamps,  6204c  (d). 
Stamps,  export  cigar  stamps,  discontinu- 
ing, 58861. 
Packages  of  small  cigars,  6204c(d). 
Re-issue  when  lost  or  destroyed,  6097. 

CIRCUIT  COURT  OF  APPEAI.8 

See,  also,  Circuit  Judges. 

Appeals,  Porto  Rican  courts,  3803r,  3803rr. 

Virgin  Island  courts,  3924%b. 
Law  books,  1340a. 

Rules  of  court,  additions,  amendments,  etc, 
pp.  17^192. 
Admiralty,  amendments,  etc.,  p.  338. 
Seamen,  deposit  for  costs,  etc.,  when  not  re- 
quired, 1630a« 
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GIBCTTIT        COURT        OF       AFPEAI18 )  CITIZENS  (Cont'd) 
(Cont'd)  Porto  Ricans,  3803bb. 

Writs  of  error,  Porto  Bican  courts,  3803r, 
3803rr. 
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Virgin  Island  courts,  3924^b. 

cracurr  judges 

Appointment,  1109. 

Additional  judges^  1237. 
Disability,  1237. 
Duties,  1109,  1237. 
Number,  1109. 
Residence,  1109. 
Salaries,  1109. 

After  resignation,  1237. 
Vacancies,  1237. 

cracuiiARs 

Nonmailable    matter,    advertisement    of    In- 
toxicating  liquors   intended   for   prohi- 
bition states,  10387a-10387ee. 
Violation     of     Espionage    Act,    10401a- 
10401d. 

CIBCUULTIKO  NOTES 

Circulating  without  authority,  9772. 
Consolidation  of  national  banks,  9696b. 
Consolidation  of  stock  accounts  of  distinctiTe 

paper  for,  6553b. 
Delivery  to  bank,  9713. 
Denomination,  9713a,  9714,  9719a. 
Deposit  in  federal  reserve  bank,  9796(1). 
Deposit   of   bonds,    repeal    of   act   requiring, 

969Sa. 
Federal  reserve  notes,  adjustment  of  taxation, 
9799(c). 
Application  for,  9799(2). 
Issuance   to   prevent  contraction  of  cur- 
rency, 9799a. 
Retirement,   9799b. 
Subject  to  general  law,  9799(b). 
Form,  9714. 

Indebtedness  of  national  banks,  notes  exempt- 
ed  from   limitation,  9764 
Printing,  9714. 

CIBCUSES 

Special  excise  tax,  accounting  for,  refusal  or 
failure      to     account     for,     penalties, 
6371%h. 
Amount,  etc.,  5980o(6),  5980r-5980t. 
Collection,    refusal   or   failure   to   collect, 

penalties,  6371%h. 
Information,    refusal   or   failure   to   give, 

penalties,  6371  i/^h. 
Nonpayment,  punishment,  5980s,  6371  %h. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6371%h. 
Receipts  in  lieu   of   special   tax   stamps, 

5980r. 
Returns,     attestation     instead     of    oath, 
6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
What  are,  5980o(6). 

CITIZENS 

Clerks  at  embassies  and  legations,  3133. 

Consular  oflScers,  3142a. 

Expatriation,    repatriation,    procedure,    4352 

(12). 
Passports  during  war,  necessity,  etc.,  7628e- 
7628h. 
Proclamation  of  President,  p.  1495. 


Jurors,  3803s. 
Porto  Rico  ofBcers  to  be  citizens  of  United 

States,  3803d. 
Renunciation  of  right  to,  release  from  military 

service,  2044b. 
Suffrage  for  women,  proposed  constitutional 

amendment,  p.  2678,  note. 
United  States  Shipping  Board  Act,  who  are, 

8146aa. 

CIVIC  IJBAOUES 

Income  tax,  exemption  from,  6336^0  (8). 

CIVII«  ENGINEEB  CORPS 

See  Engin€er$. 

CIVIL  SERVICE 

Boiler  inspectors,  8633. 

Bureau  of  Efficiency,  information  furnished  to 
by   executive   departments,    etc.,    3286f, 
32861. 
Investigations,  classification,  etc.,  of  em- 
ployes of  departments,  etc.,  3286j. 
Duplication  of  service  in  Departments, 

etc.,  3286k. 
Methods   of   examining    and    auditing 
claims  against   United   States,  etc., 
3286e. 
Methods   of   transacting   public  busi- 
ness, 3286g. 
Pay  of  employ^  of  states,  etc.,  3286h. 
Bureau  of  War  Risk  Insurance,  514^. 
Capital  Issues  Committee,  employes  not  sub- 
ject to,  3115%^ 
Census  office  employes,  915,  919. 
Detailing  employ^  outside   District  of  Col- 
umbia, when  prohibited,  252a. 
Employes,  transfer  from  one  department  etc., 
*to  another,  251a. 

Examinations,  place  of  holding,  3284. 
Foreign  residents  employed  In  auditing  mili- 
tary accounts,  not  subject  to,  420a(d). 
Immigration    officers,    clerks     and    employes, 

4289^00. 
Limitation  of  number  of  appointments  from 

same  family,  3284. 
Status  of  soldiers,  sailors  and  marines,  3287a. 
Tuberculosis,  bar  to  appointment,  3284. 
War   risk   insurance,    certain   employes   sub- 
ject to,  514^2. 

CI.AIM  AGENTS 

War  risk  insurance,  514ee,  514kk. 

CI.AIMS 

See  Court  of  Claims;   United  States, 

Mining  claims,  see  Jfme«,  Mining ^  Minerals, 
Mineral  Lands,  Resources,  and  Claims, 

Damages  from  military  and  naval  operations 
in   Europe,  335b,  652aa. 

Effects  of  deceased  persons  in  naval  service, 
2980a. 

False  claims  against  United  States,  10199. 

CLEARANCE  OF  VESSELS 

Exports  in  time  of  war,  7678c. 

Immigration    laws,     requirements,     4289% d, 

4289i^ee,      4289%h,      4289%j,      4289%ss, 

4289%t. 
Trading     with     E3nemy     Act,     requirements, 

3115%g,  3115%gg. 
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CLERKS 

See  Chief  Clerks;   House  of  Representatives. 
Agricultural  Department,  detail,  803. 
Aircraft  board,  31151/82©. 
Ambassadors,  citizenship,  3133. 
Auditing  accounts  of  Military  Establishment 
at  places  other  than  seat    of  government, 
420a(d). 
Boiler  inspectors,  8632,  8633. 
Bureaus,  War  Risk  Insurance,  514kkk,  514I{. 
Census  office,  915-919,  4i388kk. 

Receiving  compensation  for  appointment 

of,  punishment,  4388hh. 
Supervisors,  allowance  for,  4388cc. 
Civil  relief  to  civilian  clerks  on  duty    with 

military  forces,  3078%a-3078%ss. 
Coast  and  Geodetic  Survey,  salaries,  8561a. 
Compensation,  additional,  3270a. 
Details,  Agricultural  Department,  803. 

Headquarters  of  tactical  divisions,  etc.,  to 
bureaus  of  War  Department  prohibited, 
317. 
Persons  in  classified  service  at  Washing- 
ton  for  service  outside    of  District  of 
Columbia,  252a,  420a(f). 
Surveyors    general,     between     offices    of, 
4460a. 
District  attorney.  District  of  Columbia,  1448. 
Embassies,  citizenship,  3133. 
Internal  revenue,  5859a. 

Cotton  futures  tax,  5859b. 
Opium,  5859d. 
Legations,  citizenship,  3133. 
Legislative  Drafting  Service,  106a. 
Postal  services,  employment  on  Sundays  or 
holidays,  7239b,  7239c. 
Office  of  First  Assistant  Postmaster  Gen- 
eral,     appointment     and     assignment, 
7231b. 
Post  office  department,  readjustment  in  sal- 
aries, 572a,  609a. 
Post    offices,    appointment    and    assignment, 
7231b. 
First     and     second    class     post    offices, 

7236aa,  7236aaa. 
Third  class  offices,  7231aa,  7237a. 
Quartermaster's   clerks,   temporary   appoint- 
ment, 2554b,  2554bb. 
Reinstatement  of  drafted  employes,  3215b. 
Salaries,   Joint   Commission  on   Reclassifica- 
tion of,  3270b. 
Secretary  of  state,  297. 
Senators  not  chairmen  of  certain  committees, 

74a. 
Soldiery  and  sailors,  wives  of,  243a. 
State   Department,  law  clerk   and  assistant 

to  edit  laws  of  Congress,  295. 
Steam  vessel  inspectors,  8168. 

Boards  of,  8170a. 
Trading  with  Enemy  Act,  3115  ^^cc. 
Transfer  from  one  department,  etc.,  to  an- 
other, 251a-251c. 
Venereal  diseases,  division  of,  9188V4(c). 

CliERKS  OF  COURTS 

Bonds,  renewal,  1323a. 

Circuit    court    of    appeals,    rules    of    court, 

amendments,  etc.,  pp.  179-192. 
District  courts,  accounts,  approval,  13851. 
Accounts,  contents,  13851. 
Examination,  13851. 
Quarterly  accounts,  1385L 
Verification,  1385L 


CLERKS  OF  COURTS  (Cont'd) 

District  courts,  (Cont'd) 
Appointment,  1385a. 
Deposits     with     Treasurer     of     United 
States  of  amounts  certified  as  due  in 
accounts,  1385i. 
Deputies  and  clerical  assistants,  compen- 
sation, 1385d. 
Employment,  1385d. 
Expense   accounts,    payable   by   mar- 
shals, 1385g. 
Verification,  1385g. 
Salaries,  payable  monthly,  13S51 
Traveling  expenses,  1385d. 
Drawing  jurors,  1253. 
Expense  accounts,  payment  by  marshals, 
1385g. 
Verification,  1385g. 
Fees,  1385a,  1385b,  13851,  1404a. 
Naturalization  proceeiUngs,  4372a. 
Passports,  7628a. 
Interpleader    bills    by   insurance   compa- 
nies, deposit  of  insurance,  991a. 
Northern  District  of  Texas,  office,  lOOob. 
Office  expenses,  1385e. 

Payment  by  marshals,  1385h. 
Oklahoma,  1088. 
Records  of  permits  for  transportation  of 

alcohol  to  Alaska,  S643d. 
Salaries,  amount,  1385a,  1385b. 
'  Payable  by  marshals.  1385f. 
Payable  monthly,  1385f. 
Payment  in  lieu  of  fees,  1385a,  13SS^ 
Single  fees,   1404a. 
Suits    for   copyright   infringement,  rulei 

of  court,  pp.  2023,  2024. 
Traveling  expenses.  1385c. 
Virginia,   office.   1102. 
Fees,  1385a,  1385b.  13851,  1404a. 
Naturalization  proceedings,  4372a. 
Passports,  7628a. 
Franking    privilege,     naturalization    papen^ 

7385b. 
Jurors,  selection,  1253. 
Naturalization,  fees,  4372a. 

Taking  oath  to  declaration  of  intentioo, 
4352(1). 
Search  warrants,  filing  warrant,  return,  etc, 

10496i4q. 

CLOCKS 

Internal  Revenue  tax,  accounting  for,  refns- 
al  or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  6309%f . 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371  %h. 
Information,    refusal  or   failure   to  give, 

penalties,   6371%h. 
OvercoUections,  credits  for.  6371  Hk. 
Overpayments,  credits  for,  0371%k. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%f,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles   for  export, 

6371  Vjk. 
Returns.  630946f,  6371%j. 

Attestation  iustoad  of  oath,  6371%j. 
RefuRal  or  failure  to  make,  penalties, 
6371%^h. 
Time  for  payment,  63U9%f. 
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OIiOTHIHO 

Army,  signal  corps,  purchase,  etc.,  1867d. 
Internal  revenue  tax  on,  6309%a,  6309%e. 
Naval    Reserve    Force,    2900i^a(18i4,    22%, 
22%,  26%). 

CI.UB8 

Internal  revenue  tax  on  dues  or  fees,   ac- 
counting for,  refusal  or  failure  to  ac- 
count for,  penalties,  6371%h. 
Amount,  6309%b. 
Collection,  6309%c,  6371%h. 

Refusal  or  failure   to  coUect,  penal- 
ties, 6371%h. 
Exemptions,  6d09%b. 
Information,   refusal  or  failure   to   give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371%  k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6371%h. 
Returns,  6309%c,  6371%J. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Intoxicating  liquors,  Alaska,  3643]i 
District  of  Columbia,  3421%e. 

COAI. 

See  Fuel, 

Lignite  coal,  experiments  wltb,  784a,  784b. 

GOAIiIK G  STATIONS 

Obtaining  information  concerning,  10212a. 

COAI.  IiANDS 

Alaska,  selection  of  for  fuel  for  navy,  2804hh. 
Indian    reservations,    disposition   of,    4668a- 
4668d. 
ProclamationB  of  President,  p.  1062. 

COAI.  MimES 

Prohibition  zones,  3115ii/i2e. 

COAST  AND  GEODETIC  SUBVET 

Appropriations,  advances  from,  6774a. 
Assistants  transferred  to  positions  of  hydro- 
graphic   and   geodetic   engineers   or   junior 
hydrographic  or  geodetic  engineers,  8561a. 
Civil  relief  to  members  of,  3078%a-3078%BS. 
Field  officers,   appointment,  8562b. 
Enumeration  of,  8562b. 
Pay,  8562b. 
Geodetic  engineers,  relative  rank  when  serv- 
ing with  army  or  navy,  8562e. 
Salaries,  8561a. 
Hospitals  and  sanatoriums  for  care  and  treat- 
ment of  sick  and  disabled  officers  and  en- 
listed men,  9212a-9212{. 
International    Geodetic   Association,   vote   of 

representative,  8548a. 
Military  survey  and  maps,  8562g. 
Officers,   salaries,   etc.,   8561a. 

Service  on  naval  courts- martial  and  deck 
courts,  2988a. 
Open    market  purchases   not   exceeding  $50, 

6836d. 
Superintendent,  assistant  superintendent,  sal- 
ary, 8561a. 
Surveys  in  time  of  war,  8562f. 
TraTswfer   to  War    or   Navy   Departments  in 
time  of  national  emergency,  laws,  etc., 
for  government   of   army  or   navy  ap- 
pUcable  to,  8562a. 


COAST      AND      GEODETIC      SUBVET 
(Cont'd) 

Transfer  to  War  or  Navy  Departments  in 
time  of  national  emergency  (Cont'd) 

Laws  relating  to  disability  incurred  in 
line  of  duty,  etc.,  applicable  to,  8652d. 

Military  status  of  personnel,  8562a. 

Pay  and  allowances  not  affected  by,  8562c. 

Relative   rank   of   personnel,   8562e. 

Rules,  etc.,  governing  in  time  of  war,  etc., 
8562f. 

COAST  ARTHXEBT 

Army   Mine   Planter    Service,    enlisted    men, 
continuous  service  pay,  1731aa. 
Enlisted  men,  increased  pay,  1781aa. 

Pay,  1731aa. 
Establishment,  1731aa. 
Warrant  officers,  allowances,  1731aa. 
Longevity  pay,  1731aa. 
Pay,  1731aa. 
Retirement,  1731aa. 
General     officers,    temporary    appointments, 

2044h,  20441. 
Limitation   on   number    of   appointments    of 

increased  officers,  1991d. 
Navigable  waters,  regulations  to  prevent  in- 
juries, 9862a-9862d. 
Sergeants,  attachment  to  Military  Academy, 
2275c. 

COAST  DEFENSE  RESERVE 

See  Naval  Re$erve  Force, 

COAST  DEFENSES 

Acquiring  sites  by  purchase,  eminent  domain, 
etc.,  6911a. 

COAST  GUARD 

See  Pay  of  Coa$t  Guard;  Promoiion;  ReHr- 
ed  OffieerB;  Retired  Warrant  Offioers;  UfU- 
forms. 

Cadets,  pay  and  allowances,  8459%b(34^). 

Sale  of  uniforms,  etc.,  to  at  cost,  2619c. 
Civilian    instructors,     pay     and    allowances, 

8459Mrb(19%). 
Civil  relief  to  members  of,  3078%a-3078%S8. 
Enlisted    men,    naturalization    of    aliens    in, 
4352(7,  13). 
Pay,  temporary  increase,  2856a. 
Hospitals    and    sanatoriums    for    care    and 
treatment  of  sick  and  disabled  officers  and 
enlisted  men  of,  9212a-92122. 
Officers,  captain  commandant,  temporary  pro- 
motion,   S459^9i(2^i^). 
Captains,    engineers,    temporary    promo- 
tion,  8450%a(2Vi6). 
Detail  from  Public  Health   Service,  pen- 
sion rights  and  liability  to  military  law, 
9141a. 
District  superintendents,  temporary  rank, 

pay  and  allowances,  8459i4a(2%). 
Engineers  in  chief,  temporary  promotion, 

8459V2a(2%). 
Pay,  no  reduction  on  account  of  act  pro- 
viding for  temporary  additional  offi- 
cers, 2483n. 
Sea  duty   or  shore  duty  beyond  lim- 
its of  United  States,  8459i^a(3^). 
Petty      officers,      rations,      commutation, 

8459%b(42%). 
Rank,    no    reduction    on    account    of    act 
providing    for   temporary   additional 
officers,  2483n. 
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COAST  GUARD  (Cont'd) 

Officers  (Cont'd) 
Rank  (Cont'd) 

Temporary       promotions,       8459%a 
(2i/i6-2%). 
Recommission   of   officers   honorably  dis- 
charged, 2044a. 
Sale  of  uniforms,  etc.,  to  at  cost,  2619c. 
Service  on  naval  courts-martial  and  deck 

courts,  2988a. 
Temporary    appointments    to    Navy    and 

Marine  Corps,  2483h. 
Temporary  promotion  of  certain  officers, 
8459%a(2i/x«,  2%). 
Effect,  8459%a(2%). 
Effect       of       provisions       of       act, 

8459%a(2%). 
Retirement     of    officers     temporarily 

promoted,  8459%a(2%). 
Selection  of  officers  to  be  promoted, 

8459  V2a  (2%). 
Temporary  rank,  pay  and  allowances 
of  district  superintendents,  8459% a 
(2%). 
Termination,  8459%a(2%). 
Warrant    officers,    rations,    commutation, 
8459%b(42%). 
Rations,  commutation,  8459%b(42%). 
Reimbursement  of  officers  and  enlisted  men 
for  personal  effects  lost  by  operations  of 
war,  etc.,  appropriations,  2869a. 
Skilled  draftsmen,  employment,  8459%a(15). 
Statement  of  in  annual  estimates,  8459% a 
(15). 
Technical     services,     employment,     8469%  a 
(15). 
Statement  of  in  annual  estimates,  8459% a 
(15). 

COASTING  TRADE 

Foreign  built  vessels,  admitted  to  American 
registry,  7709aa,  8146e. 

COCAINE 

See  Opium, 

COCO  LEAVES 

See  Opium, 

CODE  BOOKS 

Obtaining  possession  of,  etc.,  10212a,  10212b. 

CODEINE 

See  Opium, 

COIN 

See  Oold  Ooin;  Minis, 

Regulation  of  transactions  in,  3115%c(b). 

COKE 

Price  regulation,  etc.,  3115% q. 

COLD  SPRING  HARBOR 

Dredging  and  perfecting  title  to,  2804bbb. 

COLLECTION    OF    INTERNAL    REVE- 
NUE 

See  Internal  Revenue. 

Admissions  and  dues,  6309%c,  6371%h. 
Appropriation  for,  5859a,  5859e. 
Beverages,  6161  %e. 

Excise  taxes,  6309%d,  6371%g-6371%o. 
Articles  sold  in  excess  of  certain  price, 
6309%e. 


COLLECTION    OF    INTERNAL    REVE- 
NUE (Cont'd) 

Imported  wines,  etc.,  6114k. 
Insurance,  6309%e,  6371%h-6371%k. 
Jewelry,  etc.,  6309%f,  6371%g-6371%o. 
Perfumes,    etc.,    5986i,    6309%h,    6371^g- 

6371%o. 
Soft    drinks    sold    at    soda    fountains,   etc., 

6161%f. 
Tobacco,  6174d. 
Transportation  tax,  6309%c. 

COLLECTORS 

See^  also,  Jntemal  Revenue, 

Customs,  immigration  head   tax  payable  to, 
4289^4aa. 
Searches  and  seizures,  arms,  etc,  intend- 
ed for  export,  7678d. 
Vessels,  numbers  for  undocumented  ves- 
sels, 8095b. 
Record  of  sale,  etc.,  8146r(4). 
Refusing  clearance,  3115%gg. 
Internal-revenue,  canvass  for  objects  of  tax- 
ation, 5895. 
Cotton  futures  tax,  5859b. 
Dealers  in  leaf   tobacco,   astsignment  of 
numbers  to,  6168(a). 
Bonds,  approval,  6168(a). 
Inventories,    invoices,    etc.,    6168(b). 
Statements  filed  by,  6168(a). 
Deputy  collectors,  canvass  for  objects  of 
taxation,  5895. 
Disclosing  income  returns,  etc.,  5887. 
Evidence,    authority    to    take,    5885, 

6371%e. 
Lists  of  persons  and  property  subject 

to  tax,  5895. 
Oaths,  authority  to  administer,  5883, 

6371%e. 
Opium,   enforcing   act  regarding,  ap- 
pointment, etc.,  5859d. 
Repayment   to   of  damages   or  judg- 
ments assessed  against,  5944. 
Returns,  making  by,  5809. 
Disclosing  of  income  returns,  etc.,  pun- 
ishment, 5887. 
Estate  taxes,  payment  to,  6336% h. 
Evidence,      authority      to      take,     5S8a, 

6371%e. 
Excise  taxes  paid  to,  6309%d. 
Insurance  tax  paid  to,  6309 %e. 
Lists  of  persons  and  property  subject  to 

tax,  5895. 
Notice    to    of   appointment    of    executor, 

6336%e. 
Oaths,    authority    to    administer,    58S5, 

6371%e. 
Opium,    registration   of    importers,   etc, 

6287g. 
Receipts    for    payment    of    income    tax, 

6336%u. 
Repayment  to  of  damages  or  judgments 

assessed  against,  5944. 
Reports  of  violations  of  law,  5884 
Returns  filed  with,  5896. 
Estate  taxes,  6336%f. 
Making  by,  5896,   5899. 
Salaries,   adjustment,   58ola. 

Maximum    amount,    5851a« 
Surveys  of  distilleries,  6002. 
Transportation  tax  paid  to,  6309%e. 
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OOIXEGES 

See  Agricultural  Colleges, 
Appropriations    for    research   in    social    hy- 
giene, 9188  ^f. 
Army  commissions  to  honor  graduates,  grade 

of  second  Ueutenant,  1920a,  1920b. 
Assignment  of  drafted  soldiers  to  for  train- 
ing, 2044kk. 
Aviation  students,  instruction,  1867n. 
Cadets,  uniform,  wearing,  etc.,  1949a. 
Military  academy,  appointment  to,  2230c. 
Military    equipment,   issuance    by   War   De- 
partment, 2289aa. 
Reserve  officers  training  corps  units  at,  com- 
missions to  graduates  in  Officers'  Re- 
serve Corps,  I88I0. 
Detail   of   army    officers   as   instructors, 

1881f. 
Discharge   of   members  from   course   of 

training,  ISSlf. 
Eligibility  for,  ISSlf. 

COI«ON 

Included  within  Canal  Zone  for  war  time 
regulations,  proclamation,  pp.  2316,  2317. 

COIiONEIiS 

Aids  to  generals  to  have  rank  of,  1756a« 
Corps  of  engineers,  1842a. 
General  staf^  corps,  number,  1762a. 
Marine  corps,  2901b. 

COIiOBADO 

Rocky  Mountain  National  Park,  5249aa'- 
5249dd. 

GOI.OB  SERGEANTS 

Corps  of  engineers,  1842a. 

COMMANDERS 

Promotion,  2697h. 

Promotion  to,  stafE  corps,  2699a. 

Retired  pay,  2697h. 

COMMANDERS  IN  CHIEF 

Naval  squadrons,  authority  to  administer 
oaths,   3037. 

COMMERCE  AND   NAVIGATION 

See  Department  of  Commeroe;  Domestio 
Commerce;  Foreign  Commerce;  Interstate 
Commeroe;  Interstate  Commerce  CommiS' 
aion;  Secretary  of  Commerce, 

Bureau  of  foreign  and  domestic  commerce, 
879,  888a. 

COMMERCIAIi  ATTACHES 

Appointment,  854a. 
Clerks  for,   854a. 
Duties,  854a. 
Expenses,  854a. 

COMMISSIONER  GENERAL  OF  IBfMI- 
GRATION 

Appeals    from    boards    of    special    inquiry, 

4289^1,  428914  ii. 
Assistant   commissioner,   duties,   955a. 

Salary,  955a. 
Chief   clerk,   assistant  commissioner   to   act 

as,  955a. 
Designation  of  persons  qualified   for  service 

on  boards  of  special  inquiry,  4289  ^ii 


COMMISSIONER  GENERAL  OF  IMMI- 
GRATION (Cont'd) 

Detention  of  aliens  for  observation  and  ex- 
amination, 4289^f. 
Head  tax,  rules  and  regulations,  4289%aa. 
Immigrant    inspectors,    clerks,    etc.,    recom- 
mendations for  appointment,  etc.,  4289%oo. 
Landing   stations  for  alien   passengers   from 

Canada  or  Mexico,  4QS9y^lL 
Powers  and  duties,  959. 
Private  secretary,  salary,  955a. 
Privileges  at  immigration  stations,  4289%  pp. 
Regulations,  delivery  of  lists  of  alien  passen- 
gers, 4289%g. 
Detention   of  aliens  for  observation  and 

examination,  4289 %f. 
Division  of  information,  960. 
Entry  of  aliens,  4289%b. 
Head  tax,  4289^aa. 
Medical  examination  of  alien  passengers, 
4289^1. 
Reports  to,  condition  of  vessels  bringing  in 
aliens,  4289%f. 

COMMISSIONER  OF  EDUCATION 

Vocational  education,  9390%cc. 

COMBCISSIONER  OF  GENERAL  LAND 
OFFICE 

Authorization  of  expenses  by  registers  and  re- 
ceivers, 4480a. 

Monuments  for  survey  corners,  purchase, 
4824a. 

Township  lines,  resurvey,  etc.,  4824b. 

COMMISSIONER  OF  INTERNAL  REV- 
ENUE 

See,  alsOf  Internal  Revenue;  Regulations  and 
name  of  particular  tax  or  subject  of  tax  as 
Income  Tate,  Distilled  Spirits  and  Wines, 
etc. 

Access  to  data,  etc.,  in  governmental  depart- 
ments  relating  to   contracts   with    United 
States,  6371%cc. 
Additional    agents,     detailed     statement    of, 

5859dd. 
Adjustment  of  salaries  of  collectors,  5851a. 
Advisory  Tax  Board,  appointing,  6371^  b. 
Designating  chairman,  6371^b. 
Submitting  questions  to,  6371  ^b. 
Appointments     by.     Advisory     Tax     Board, 
6371%b. 
Agents,  etc.,  5859d. 
Assistant  to  commissioner,  powers  and  duties, 
493a. 
Salary,  493a. 
Bonds,  distillers,  6089a. 

Manufacturers    of    cigarettes    purchasing 

cigarette  paper,  6204e. 
Spirits  in  bonded  warehouses  during  pro- 
hibition period,  5986f. 
Books,  papers,  records,  memoranda,  etc.,  ex- 
amination by,  6371^6. 
Cigars  and  cigarettes,  cancellation  of  stamps, 
6204c  (d). 
Labels,  6204c  (c). 
Collection      of     tax,     prescribing    methods, 

6371%g. 
Copies  of  contracts  with   United    States  filed 

with,  6371  %cc. 
Dealers  in  leaf  tobacco  inventories,  invoices, 
etc.,  6168(b). 
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COMMISSIONEB  OF   INTERNAIi  REV- 
ENUE (Cont'd) 
Deputy  commissioners,  designation  to  act  as 
commissioner,  494a. 
Duties,   494a. 
Number,  493a. 
Salaries,  493a. 
Determination  and  assessment  of  taxes  other 

than  stamp  taxes,  5899. 
Excise  tax  returns,  6309%d.  6309%f,  6371%j. 
Insurance  tax,  6309%e,  6371i4i-6371%k. 
Notice   by   to  make    returns    under   internal 

revenue  laws,  6371%d. 
Packages  for  oleomargarine,  6218. 
Preparation  and  distribution  of  internal  rev- 
enue stamps,  6318n-6318p. 
Refundment    of     taxes   and    penalties,   5944i, 

5948. 
Repayment  to  collectors,  etc.,  of  damages  or 

judgments  assessed  against,  5944. 
Reports  to,  child   labor  tax,  6336%g. 
Reports    to    Congress,     number,    designation 
and  rate  of  compensation  of  employes, 
etc.,  5859dd. 
Refundment  of  taxes  or  penalties,  5944. 
Returns,  amendment  by,  5899. 

Forms  and  regulations  for,  5896,  6371  ^^c. 
Making  by,  5899. 

Manufacturers,  etc.,  of  beverages,  6161^e. 
Salary,  490a. 

Stamp  taxes,  determination  of  which  are  to  be 
paid  by,  6371%g. 
Discontinuing    use    of     certain     stamps, 

5980/. 
Wines,  6114j. 
Tax  on  employers  of  child  labor,  assessment, 

6330%  f. 
Inspection  of  premises,  6336 %g. 

Returns,  forms,  6336%a. 
Tobacco,  packages,  6169. 

Sale,  regulations,  6169. 
Transportation  tax,  payment,  6309^. 

Returns,  6309%c. 


COMMISSIONER     OF     MARINE 
SEAMEN'S  INSURANCE. 

Salary,  514a. 


AND 


COMMISSIONER    OF   MII4ITARY  AND 

NAVAL  INSURANCE 

Salary,  514a. 

COMMISSIONER  OF  PATENTS 

Abandonment   of  patent,    Trading   with   En- 
emy Act,  3115*/^ee(i). 
Appointments  by,  private  secretary,  739. 
Chief    clerk,    acting    as    principal    examiner, 
738 
Salary.  738, 
Chief  of  diviHions,   assistant  chiefs,  number. 

739c. 

Number,   739c. 

Salaries,  739c. 
Examiners,   number,  738a. 

Salaries,   738a. 
Financial  clerk,  bond,  739a. 

Salary,  739a. 
Librarian,     acting     as    assistant     examiner, 
739b. 

Salary,    739b. 
Private   secretary,  appointment,  739. 

Salary,  739. 
Registration,    prints    and   labels,   9517a. 
Withholding   patents  during   war,   9429a. 


COMMISSIONERS 

See  the  specific  titles,  as  United  States  Com- 
missioners, etc. 

Boundary  line,  Alaska  and  Canada  and  Unit- 

ed  States  and  Canada,  6795a. 
International    conference    for    regulation   of 

immigration,   4289  ^nn. 
Selection    of    jurors,    1253. 

COMMISSIONERS    OF    DISTRICT    OF 
COLUMBIA 

Intoxicating    liquors,    enforcement    of   laws, 
3421140. 
Licenses  for  manufacture  of,  3421  ^cc 
Permits  for   wine  for   sacramental  pur- 
poses, 3421  ^c. 
Records     of     sales    and    shipments    of, 

3421^d. 
Reports  to,  by  pharmacists,  3421  ^bb. 
Minimum  wage  board,  appointment,  3421  ^b. 
Information  to,  3421  ^h. 
Reports,  3421  i^f. 

COMMISSIONJBRS    OF    IMMIORATIOM 

Appeals  to  from  boards  of  special  inquiry, 
4289^1,  4289^ii. 

COMMISSIONS 

Appropriations,  expenditure,  283d. 
Consolidati<Hi,  etc.,  during  war,  283b. 
Investigation,    etc.,   of    salaries   of   employes 

of  postal  service,  609a. 
Officers  of  Porto  Rico,  3803ddd. 
Standardization   of    screw    threads,    8907aD- 

8907x. 

COMMITTEE   ON    PUBLIC    INFORMA- 
TION 

Appropriation,  3115%b. 

COMMITTEES 

See  House  of  Representatives;  Joint  CommH- 
tee  on  Printing;    Senate, 

COMMON   CARRIERS 

See  Express  Companies;  Passengers  and  Pat- 
Sanger  Transportation;  Railroads;  Trans- 
portation;  Vessels. 

Arbitration  between  carriers  and   employes, 

expenses  of  boards  of  arbitration,  8075a. 
Car  service.  8503(8). 
Common  carrier  by  water  defined,  8140a. 
Explosions  and  fires,  investigation,  311;>>iJif 

3115^k. 
Federal  control,  3115%a-3115%p. 

Advances  by  War   Finance   Corporation, 

3115^^. 
Proclamations  by  President,  pp.  494—197. 
Free    transportation    prohibited,    cxceptioDS. 

8503a. 
Internal  revenue  tax.  Revenue  Act  of  1917. 

pp.  1250,  1251. 
Interstate  quarantine  against  plant  diseases, 

8700. 
Intoxicating    liquors,    Alaska,    3643dd-304k>t. 
3643hh,  30431. 
District  of   Columbia,  3421%b,  3421Vid, 
3421  ^dd,  3421 14  g. 
Migratory     game     and     insectivorous    birds, 

transportation  of.  8837b. 
Penalties,  failure  to  comply  with  orders  as 
to  car  service,  8563(8), 
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OOMMON  OARRTF.RS  (Cont'd) 

PenaltieB  (Cont'd) 

Failure  to  give  preference  to  commodl- 
itieB     essential     to    national    defense, 
8563(10). 
Obstructing  transportation,  856S(9). 
Porto  Rico,  regulation  of,  3803p. 
Preference  to  commodities  necessary  for  na- 
tional defense,  8563(10). 
Rates,    commodities    necessary    to    national 
defense,  8563(10). 
Schedules,  increased  rates,  commission's 
approval  to  be  first  obtained,  8683. 

OOMBCUTATION 

Army,  heat  and  light,  enlisted  men,  2118aa. 
Heat  and  light,  nurse  corps,  211 8aa. 

Officers,  2118aa,  2118bb. 
Quarters,  enlisted   men,   2118aa. 
Nurse  corps,  1832g,  2118aa. 
Officers,  2118aa,  2118bb. 
Rations,  military  academy  cadets,  2267a. 
Bureau  of  Fisheries,  rations,  007a. 
Coast  guard,  rations,  8459V2b(42%). 
Homestead  entries,  stock  raising  homesteads, 

4587g. 
Lighthouse  keepers  and  assistants,  rations, 

O'JIXO. 

Marine  corps,  quarters,  2851aa. 

Rations,  2939. 
Nayy,   nurse   corps,   2519a. 
Quarters,   2851aa. 
Rations,  2886,  2887b,  2887c. 

Courts-martial  prisoners,  2887b. 
Payment  to  caterers  on  death  or  de- 
sertion, 2887c. 
Uniforms    supplied    by    educational    institu- 
tions, 1881kk. 


Signal  Corps,   organization  into,   18671. 

COMPENSATION 

See  Fees;    Mileage;    Salaries;     Travel  Pay 

and  Expenses, 
Additional,  governmental  employes,  3270a. 
Air  craft  board,  civilian  members,  3115i/82b. 
Auditing  military  accounts,  excess  over  regu- 
lar salary  prohibited  in  District  of  Colum- 
bia, 420a(g). 
Car  service,  8563(8). 
Census,  enumerators,  4388f. 
Interpreters,  4388ee. 
Special  agents,  4388g. 
Supervisors,  4388cc. 
Claim    agents    prosecuting    pension    claims, 

8985b. 
Commission  to  determine  standardization  of 

screw   threads,   8907w. 
District  judges,  northern  district  of  Texas, 
968i. 
Western  District  of  Texas,  968h. 
Docks,   etc.,    of    certain    corporations    taken 

over  by  United  States.  3115jj. 
Employes,  District  of  Columbia,  transfer  to 
other  departments,  251c. 
Executive     departments,     etc.,    increase, 

251b,  251c. 
Government  printing  office,   7000a. 
Extra  compensation  prohibited  for  service  to 
secure   preference   for  war  transportation, 
8563(10). 
Federal    controlled    transportation    systems, 
8115%a-3115%p. 

Supp.U.S.CoMP.'19-173 


COMPENSATION  (Cont'd) 

Oaugers  assigned  to  fruit  distilleries  or  win- 
eries, 6114m. 
Immigrant  inspectors,  clerks,  etc.,  4280^oo. 
Income    tax,    inclusion    in     gross    income, 

6336%ff. 
Internal  revenue  employes,  limitations,  5889a, 

5859b. 
Persons  designated  to  secure  preference  for 

war  transportation,  8563(10). 
Postal  service,  clerks,  substitute,  temporary 
or  auxiliary,  7245a. 
Foreman,  etc.,  employed  On  Sundays  or 

holidays,  7239b,  7239c. 
Letter  carriers,  pay  of   substitute,  etc., 

7245a. 
Rural  carriers,  7300aa-7300aaaa. 
Property  acquired  for  housing  of  ship  yard 
employes,  8146t. 
War  industry  employes,  3115%b. 
Railroads,      etc.,      under      federal      control, 

3115%a-S115%p. 
Representatives,  Porto  Rico,  per  diem,  3803U. 
Requisition   of   buildings   by   Department   of 
Agriculture,  839c. 
Senators,  Porto  Rico,  per  diem,  380321. 
Services  in  connection  with  federal  control 

of    transportation    systems,    3115 %h. 
Ships,   war    material,    etc.,    requisitioned   by 

government,  3115i/iec,  SllSi/icdd. 
Storekeeper   gaugers   assigned  to   fruit   dis« 

tilleries  or  wineries,  6114m. 
Surveyors  of  public  lands,  4824a. 
Technical  and  clerical  employes  in  construc- 
tion of  hospitals  and  sanatoriums  for  Sol- 
diers, sailors,  marines,  etc.,  9212k. 
Telegraphs,     etc.,     under     federal     control, 

3115%x. 
Transportation  of  mails  by  electric  and  cable 

cars,  7431a,  7431aa. 
Transportation   of    troops,    land   grant   rail- 
roads, 10066a. 
Use    of    buildings    in    District    of    Columbia 
requisitioned   by    secretary  of  war,   6933c. 
Use  of  patents  by  United  States,  9465. 
War  Risk  Insurance,  adjusters,  514e. 
Advisory  board,  514e,  514kkk. 
Attorneys  and  claim  agents,  514ee,  514kk. 
Deputies,  assistants,  etc.,  514kkk. 
Wheat    guaranty    act,    agents    to    enforce, 
3115^kk(4). 

COMPROMISE 

Immigration  law  violations,  4289% p. 

War  Risk  Insurance  claims,  514e,  514tttt 

COMPTROULER  OF  CURRENCY 

Circulating  notes,  delivery,  9713,  9713a. 
Printing,  etc.,  9714. 

Consolidation  of  national  banks,  9696a,  9696b. 

Disclosure  of  information  concerning  reserve 
banks,  permission  for,  9833. 

Federal  reserve   notes,  cancellation    and  de- 
struction by,  9799(3). 
Printing,  etc.,  9799(9). 

Ineligible  to  hold  office  in  federal  reserve 
bank  until  two  years  after  term  of  office, 
9793(2). 

National  banks,  reports  of  Red  Cross  con- 
tributions, 9G61a. 

Penalties  against  federal  reserve  banks,  9770. 

Regulations,  limitation  on  loans  by  national 
banks,  9761. 
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COMPTROIXER    OF    TREASURY 

Assistant  comptroller,  authority  to  administer 

oaths,  420a(i). 
Chief  clerk,  countersigning  warrants,  414a. 
Chief  of  examining  division,   national    bank 

examiner  designated   as,  415a. 
Military     establishment,     auditing     accounts 

outside   District  of  Columbia  during  war, 

420a,  420b. 
Reports,  420a(k). 

COMPUTERS 

Coast  and  Geodetic  Survey,  salaries,  8561a. 

■ 

GOHCEAUCEKT 

Aliens,  4289%dd. 

Persons  violating  espionage  act,  10212e. 

CONCERT  HAI.LS 

Special  excise  tax,  accounting  for,  refusal  or 
failure     to     account      for,     penalties, 
6371  %h. 
Amount,  etc.,  5980o(5),  5980r^980t. 
Collection,   refusal   or  failure    to  collect, 

penalties,  6371  i^h. 
Exemptions,  5980o(5). 
Information,    refusal  or   failure  to   give, 

penalties,  6371%  h. 
Nonpayment,  punishment,  5980s,  6371%h. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 59S0s,  6371%h. 
Receipts  in  lieu  of    special  tax  stamps, 
•     5980r. 
•    Returns,    attestation    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 

CONCURRENT  JURISDICTION 

Exclusive    jurisdiction     of    United     States 
courts,  1233. 

CONDEMNATION 

See  Requisitioning, 

Arms,  etc.,  intended  for  export  in  time  of  war, 

7678d-7678k. 
Distilled  Uquors,  3115% R. 
Necessaries  hoarded,  3115%h. 

CONDUCTORS 

Intoxication  in  District  of  Columbia,  3421%n. 

CONFERENCE 

International*     regulation     of    immigration, 

4289  ^nn. 
Minimum     wages.     District     of     Columbia, 

3421  %j,  3421^0. 

CONFISCATION 

Opium,  6287g,  6287r. 

CONGRESS 

See  House  of  Representatives;    Senate, 

Army,  medals  and  decorations,  1943a-1943m. 
Authorization    for   printing   by    branches   or 

officers  of  government  service,  7173a. 
Bribery,  etc.,  of  voters  at  elortion  for  Sena- 
tors or  Representatives,  10251a. 
Conmiittco6,      flood      control,      reports      to, 
10030%  c. 
Joint  committee  on  printing,  powers  dur- 
ing recess,  6953a. 


CONGRESS  (Cont'd) 

Committees  (Cont'd) 

Joint  committee  on  printing  (Cont'd) 
Reelected  members  to  retain  member- 
ship on,  etc.,  6953a. 
Estimates,     naval     ordnance    transferred   to 
War  Department,  3092a. 
Roads,  bridges,  etc.,  in  Alaska,  3602a. 
Federal  reserve  banks,  disclosure  of  informa- 
tion concerning,  9833. 
Furnishing  information  to,  war    and  excess 

profits  tax,  6336T/i«h.  6336 Vi«k. 
Hospitals,  restrictions  on  cost,  9208b. 
International    Geodetic   Association,   vote  of 
representative  on  subject    to  approval  by, 
8548a. 
Legislative  Drafting  Service,  106a. 
Niagara  River,  diversion  of  water,  9989a. 
Porto  Rico,  franchises,  etc,  granted  by  Public 
Service  Commission  of  Porto  Rico  re- 
ported to,  3803p. 
Laws  reported  to,  3803n. 
Session  Laws,  transmission  to,  38031. 
Powers,   proposed    suffrage   amendment,  en- 
forcement, p.  2678. 
Printing  and  binding  for  to  be  done  at  Gov- 
ernment Printing  Office,  7176a. 
Prohibition  amendment,  enforcement  (Conit 

Am.  18,  i  2),  p.  2678. 
Reports    to,    abolishing    executiye    agendes 
during  war,  283e. 
Accounts  of  Military  Establishment,  420a 

(k). 
Additional  compensation  to  civilian  em- 
ployes, 3270a. 
Adjustment,    etc.,    of    certain    war   eon- 
tracts,  31151  Visb,  3115i*/i6f- 
Air  craft  board,  3115i/3  2e. 
Bureau  of  Efficiency,  3286e-n32d6h,  3286j, 
3286k. 

Bureau  of  engraving  and  printing,  expen- 
ditures, 513b. 

Bureau  of  Mines,  detail  of  employes, 
783a. 

Capital  Issues  Committee,  3115%n. 
Censorship  of  mails,  7546a. 

Commissioner  of  Internal  Revenue,  num- 
ber,  designation   and   compensation 
of  employes,  etc.,  5859dd. 
Refundments   of   taxes   or   penalties, 
5944. 

Commission  to  investigate,  etc.,  salaries 

of  employes  of  postal  service,  609a. 
Committee      on      Public       Information, 

3115%b. 
Detail  of  employes  of  Bureau  of  Mines 

for  service  at  Washington,  7S3a. 
Exchange  of  motor  vehicles  by  depart- 
ment of  agriculture,  814bb. 
Expenditures,      agricultural      experiment 
stations,  839a. 
Appropriations   for  roads   and  trails 

in  national  forests,  5150aa. 
Appropriations  to  prevent  epidemics, 

9173. 
Cotton    factories    at    United    States 

Penitentiary  at  Atianta,  10563g. 
Secretary  of  Agriculture,  3115^d. 

Federal  board  for  vocational  education, 

9390%m. 
Flood  control,  10030^c 
Food  control  act,  8115^d,  3115Ho. 
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OOHGBE88  (Cont'd) 

Reports  to  (Cont'd) 

Glacier   National  Park,   exchanging  tim- 
ber for  private  holdings  in,  6248aaaa. 
Governor      of     Porto      Rico,     3803ddd, 

3803pp. 
Grand  Canyon  National  Park,  acquiring 

toll  road  in,  5249x. 
Increased  cost  of  rirer  and  harbor  im- 

proYements,  9886b. 
Joint  Commission  on  Reclassification  of 

salaries,  3270b. 
Modification  of  project  for  improvement 

of  Ohio  River,  10002aaa. 
Motor  vehicle  truck  routes  and  motor  ve- 
hicle express  routes  in  postal  service, 
7301a. 
President,  federal  controlled  transporta- 
tion systems,  3115% g. 
Housing    of    war-industry    employes, 

3115%f. 
Sale   of   property   acquired  for  war 

purposes,  6941a. 
Trading  with  Enemy  ^t,  3116  ^cc 
Under       food       conservation       act, 
3115^^0. 
Proceeds  from  operation  of  public  utili- 
ties  by   engineer  operations   overseas, 
1952b. 
Red  Cross  Association,  7702. 
Relief    of    certain    peoples    in    Europe, 

7706a, 
Retirement  of  United  States  bonds  and 

notes,  6829p(%). 
River  and  harbor  improvements,  9908c. 

Restrictions,  9866b. 
Sales  of  war  supplies,  6941aa. 
Secretary  of  Agriculture,  food  conserva- 
tion act,  3115  %d. 
Secretary  of   Interior,   sale  of  property 
used   in    coal    and    peat    experiments, 
784b. 
Secretary  of  Treasury,  334a. 

Bond  issues,  68291,  6829n,  6829oo. 
Traveling  expenses  of  clerks  detailed  be- 
tween   offices    of    surveyors    general, 
4460a. 
United  States  Shipping  Board  Emergen- 
cy Fleet  Corporation,  8146t. 
Vocational  Rehabilitation  Board,  3078^h. 
War  Finance  Corporation,  3115%k. 
Waterways  Commission,  10003^  a. 
Wheat  price  guarantee  act,  3115V^kk(9). 
Work  of  soldiers,  sailors  and  marines  on 
post   roads,   7477m. 
Vocational    education,    appeals    to    by    state 
boards    from    withholding    of    allotments, 
9390%k. 

OONNECTTOUT 

District  attorney,   salary,   1450b. 

OONSCRIPTIOK 

Bee  Selective  Draft, 
Text  of  act,  2044a-2044r. 

OONSERVATIOH  OF  FOOD  AKD  IHEG- 
ESSARIES 

Agencies  and  services,  use  without  compen- 
sation, 3115  i^ee. 
Appropriations,         3115V6d,         3115%d(l), 
3115%mm,  3115i^n. 
Acquisition  of  nitrate  of  soda,  3115 V^r, 
3115^rr. 


COHSEBVATION  OF  FOOD  AKD  NEC- 
ESSARIES (Cont'd) 

Beans,  purchase,  storage  and  sale  by  Presi- 
dent, 3116  %j. 
Certificates  issued  by  department  of  agricul- 
ture as  evidence,  3115  ^d. 
Goal  and  coke,  fixing  prices,  3115%q. 

Operation     of    plants     by     government, 

3115%q. 
Production,     sale,     etc.,     regulation     of, 

3115%q. 
Purchase  by  government,  3115V6Q* 
Conspiracies,  3115%ff,  3115^^1. 
Contracts,   pecuniary   interest   of   agents  or 
employes      in      prohibited,      punishment, 
3115%f. 
Co-operation,         governmental         agencies, 
3115%c,  3115%ee,  3115%kk(2). 
SUte  officials,  3115i^bb. 
Delbiitions,  3115^cc,  3115^g,  3115M)P. 
Destruction,    3115%ff,    3115%hh,   3115^qq. 
Disbursements,  statement  of  filed  with  Con- 
gress, 3115  ^n. 
Discriminations,   dll5%ff. 
Distilled    spirits,    commandeering   by   Presi- 
dent, 3115i^U. 
Use    of    food,    etc.,  in    production    of, 
3115%?. 
Distribution,   conspiracy   to  limit,   3115^6^^1 
3115%i. 
Licenses,  3115^g. 
E2mploy4s,  not  exempt  from  selective  draft, 
8115%d,  3115%nn. 
Women  preferred,  3115% d. 
Evn     practices,     defined      and     prohibited, 

3115%k. 
Excessive      or      unjust      prices,      8115%ff, 

3115i,6hh,  3115%i,  3115%qq. 
Executive  order,  p.  659. 
Factories,  requisition  and  operation  by  Pres- 
ident, 3115%jj. 

Farmers,      exceptions      as      to,      3115  V^g, 

3115%gg.  3115i^k(5),  3115%qq. 
Feeds,  used  in  distilled  liquors,  3115%  L 
Flour,  purchase,  storage  and  sale  by  Presi- 
dent, 3115%j. 

Foods  and  food  materials,  use  in  distilled  or 

malted  liquors,  3115%{. 
Fruits,    use   in   distilled   or   malted   liquors, 

3115%!. 
Hoarding,  3115%ff,  3115%qq. 

Punishment,  3115%gg,  3115%qq. 
Seizure  by  libel,  3115%h. 

Sale.  3115%h. 
What  constitutes,  3115%gg. 
Importation,  licenses,  3115  %g. 

Licenses,  carrying  on  business  after  rev- 
ocation, 3115  %g. 
Interference,  etc.,  with  officers  in  execution 

of  act,  3115 %m. 
Investigation  of  supply,  consumption,  etc.,  of 
food,    etc.,    answering    questions,    etc., 
3115%aa. 
Authority    of    Secretary    of    Agriculture, 
3115%aa. 
Licenses,  3115%g. 

Importation,     exportation,     manufacture, 
storage    or    distribution    of    wheat    or 
wheat  flour,  regulations,  3115% kk (5). 
Proclamations  of  President,  pp.  661-672. 
Malt    liquors,    restrictions,    proclamation    of 
President,  pp.  684,  685. 
Use  of  food,  etc.,  in,  3115%!. 
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0OH8EBVATIOH  OF  FOOD  AHD  NEC- 
ESSARIES (Cont'd) 

lianufacture,   conspiracy   to  limit,   3115%ff, 
3115%i. 
licensea,  8115% g. 

Carrying  on  business  after  revocation, 
3115%g. 
Prevention  of,  dll5%ff,  8115%L 
Meal,  purchase,  storage  and  sale  by  Presi- 
dent, 3116%j. 
Mines,    requisition    and   operation   by   Pres- 
ident, 3115%jj. 
Mining,  licenses,  3115%g. 
Monopolies  of,  3115%ff. 
Nitrate  of  soda,  acquisition  of  stocks  of,  by 
United  States,  3115%r,  3115%rr. 
Sale,  etc.,  3115%r,  3115%rr. 

Disposition     of     proceeds,     8115%r, 
8115%rr. 
on  pipe  lines,  requisition  and  operation  by 

President,  3115% jj. 
Packing  houses,  requisition  and  operation  by 

President,  3115%jj. 
Partial  invalidity  of  act,  3115%  oo. 
Plants,   reqnfsition   and  operation   by  Presi- 
dent, 8115%jj. 
Potatoes,  purchase,  storage  and  sale  by  Pres- 
ident, 3115%j. 
Practices,  regulations  as  to,  3115% g. 
Unreasonable,  311 5%g. 

Price  manipulation,  3115%k.  3115%qq. 

Destruction      of     necessaries,     3115%fif, 

3115%hh,  3115%qq. 
Regulation,  3115%k. 
Production,    conspiracy    to    limit,    8115%ff, 

81l5%i. 
Profits,  regulations  as  to,  3115% g. 
Regulations,  authority  of  President,  3115%e. 
Reporta.  3115%o. 
Requisition  for  army,  navy  or  public  defense, 

3115%ii,  3115%jj. 
Retailer  defined,  3115%g. 
Seeds,  appropriations  for  procuring,  etc.,  re- 
volving fund.  3115% dfl). 
Crops,  purchase,  etc.,  of,  ,311 5 %b.    - 
Speculation  in  prices,  3ll5%k,  3115%qq. 
Storage,      conspiracy      to      limit,      3115%!?, 
3115%i. 
Licenses,  811 5%  g. 

Carrying    on    business    after   revoca- 
tion, 3115%g. 
Regulations  as  to  charges.  3115%g. 
Unreasonable  charges,  3115% g. 
Termination  of  act,  3115%dd,  3115%pp. 
Transportation,  conspiracy  to  limit,  3115%ff, 

3115%i. 
Waste,  3115%flP. 

Wheat         price         guarantee,         agencies, 
3115%kk(2,4). 
Appropriation  for,  3115%kk(8). 
Co-operation  between  governmental  agen- 
cies, 3115%kk(2). 
Definitions,   act  of  agent  deemed  act  of 
principal,  3115%kk(10). 
Person,   3115%kk(10). 
Plural  imports  singular,  3115%kk(10). 
Evil  practices  defined,  3115%kk(4). 

Regulations    respecting,    3115%kk(4). 
Exportation  of  wheat  or  wheat  flour,  reg- 
ulations, 3115%kk(6). 
False  statements,  punishment,  8115%kk 
(7>. 


CONSEBVATIOH  OF  FOOD  AHD  HEC- 
ESSARIES  (Cont'd) 

Wheat  price  guarantee  (Cont'd) 

Fixing      guaranteed      price,      3115%  kk- 
dll5%kk(n). 
Proclamation  of  President,  pp.  67(^ 
678. 
Importation  of  wheat  or  wheat  flonr,  do- 
ties    on   importation,    3115%kk(0). 
Regulation,  3115%kk(6). 
Interference    with    enforcement    of    act, 

punishment,   8115%kk(7). 
licenses    for    importation,    exportation, 
manufacture,    storage    or   distribn- 
tion  of  wheat,  3115%kk(5). 
Revocation,  3115%kk(5). 
Powers  conferred,  3115%kk-3115%kk(ll). 
Purchase,  etc.,  by  United  States  at  guar- 
anteed  price,   3115%kk-3115%kk(ll). 
Purchase,  storage  and  sale  by  Preaident, 

8115%j. 
Receipts  and  disbursements,  statement  of, 

3115%kk(9). 
Regulati<yis,  8115%kk(2). 
Report   of   proceedings,    3115%kk(9). 
Revolving  fund,  8115%kk(8). 
Stimulation     of     production,     8115%kk- 

8115%  kk  (11). 
Storage  facilities,  reqaisitioniag. 

3115%kk(3). 
Termination  of  act,  8115%kkai). 

CONSEBVATION    OF    ORES,    METAL, 
AND  mVERAXS 

Allocation,  8115% sss. 

Appropriations  to  carry  out  act,  8115%88Stt 

3115%t. 
Books  and  papers  of  mine  operators,  etc,  ex* 

amination,  3115%  sss. 
Corporations      for      enforcement      of     set, 

3115%tttt 
Distribution,  3115%ss,  8115%ss8. 
Employes  for  enforcement  of  act.  8115%tt 

Not    exempt  from  selective  draft,  3115%q. 
Exercise  of  powers  by  President,  3115%tt 
Funds,  revolving  fund,  3115%S8,  3115%sn, 
3115%t. 
Use  of,  3115%ss,  3115%88s.  3115%t 
Import  duty,  fixing  amount,  3115  %8s. 
Metals,  etc.,  declared  necessaries,  3115%b. 
Mines,  requisition  and  operation,  3115 %ss& 
Offenses,  neglect  or  refusal  to  comply  with 
orders,   etc.,  8115%sssb. 
Pecuniary  interest  in  transactions  under 

acts,  3115%ttt. 
Violations  of  act,  3115%  ssss. 
Partial  invalidity  of  act,  3115%uu. 
Pecuniary  interest  in  transactions  under  act, 

3115%ttt 
Plants,  requisition  and  operation,  3115%888. 
President  may  determine  metals,  etc.,  to  be 

conserved,  3115% s. 
Production,  3115%ss. 
Purchase,  3115%  ss. 
Reports,  from  mine  operators,  etc.,  3115% sss. 

Operations  under  act,  3115%t. 
Requisition,  3115%sss. 
Sales,  authority,  3115%ss,  3115%sss. 
Disposition  of  proceeds,  3115%ps. 
Smelters,       requisition        and        operation, 

3115%S8S. 
Statements     from     mine     operators,     etc., 

3115%888. 
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CReferencM  ^re  to  lectloDs,  except  wbere  otherwise  Indicated.] 
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CONSERVATION    OF    ORES,     METAIi» 
AND   MINERALS   (Cont'd) 

Termination  of  act,  3115%ttttt. 
Transportation,  3115^88. 
Use  of  metals,  etc.,  3115^888. 

CONSIGNEES 

Vessels,  aliens,  bringing  in  or  landing  aliens 
not  entitled  to  enter,  4289%dd,  428&^e. 
Aliens,  employment  on  vessel  of  alien  af- 
flicted with  idiocT,  etc.,  4289^  ss. 

Expenses  of  detention  pending  in- 
spection, 4289^hh. 

Landing  excluded  aliens  employed  on 
vessels,  4289^r-4289%8. 

Lists  of  alien  passengers,  4289^  g. 

lists  of  aliens  employed  on  vessels  ar- 
riving from  foreign  ports,  4289% t 

Payment  of  head  taxes,  4289%aa. 

Refusal  to  deport,  4289%j. 

Reports  of  aliens  illegally  landed, 
4289  V4t. 

Signing  alien  on  ship's  articles  with 
intent  to  violate  immigration  laws, 
4289%  qq. 

CONSOLIDATION 

Commissions,  etc.,  during  war,  283b. 
National  banks,  9696a,  9696b. 

CONSPIRACY 

Aiding  or  assisting  aliens  to  enter,  4289%n. 

Communication,  etc.,  of  document,  etc.,  to  in- 
jury of  United  States,  10212d. 

Injuring  or  destroying  property  of  foreign 
governments  in  United  States,  7678p. 

Injuring  vessels  engaged  in  foreign  com- 
merce, 10483a. 

Restricting  production,  transportation,  etc., 
of  necessaries  under  food  conservation  act, 
3115%ff,  3115%i. 

Seditious  or  disloyal  acts,  etc.,  10212d. 

Trading  with  enemy,  jurisdiction,  3115%ii. 

Use  of  vessels  as  resort  for  persons  conspir- 
ing rgainst  United  States,  etc.,  9959%c. 

CONSTITimON  OF  UNITED  STATES 

Intoxicating    liquors,   prohibition  amendment 

(Const.  Am.  18),  p.  2678. 
Suffrage  for  women,  amendment  proposed,  p. 

2678. 

CONSULAR  COURTS 

Prisoners,  allowance  for  keeping,  7668a. 

CONSULAR  OFFICERS 

Agents,  citizenship,  3142a. 

Clerks  at  legations,  3133. 

Commercial  attaches,  854a. 

Compensation,  additionnl  to  meet  increased 
cost  of  living,  3198a,  3198b. 

Consular  assistants,  salaries,  3155a. 

Consul,  citizenship,  3142a. 

Consul  general,  citizenship,  3142a. 

Director  of  consular  service,  salary,  297. 

Falsely  assuming  or  pretending  to  be,  7678m. 

Inspectors,  expenses,  31-^18. 

Lists  of  alien  passengers,  verification  of, 
42891/4  gg. 

Oaths,  allegiance  of  expatriated  citizens, 
4352(12). 

Statements  of  masters  of  vessels,  etc.,  de- 
livered to,  3115  %g. 

Vice  consul,  citizensbipy  3142a. 


CONTAGIOUS  AND  INFECTIOUS   DIS- 
EASES 

Bee  HeaUh. 

Admission  of  persons  to  marine  hospitals  for 

study,  9195. 
Aliens,  employment  on  passenger  vessels  of 
aliens  when  afflicted  with,  4289^88. 
Medical  treatment,  4289%j. 
Temporary  detention  and  admission  or  de- 
portation of  wife  and  minor  child  of  nat- 
uralized alien,  4289%  {. 
Social  hygiene,  9188%(a)-9188%(h). 

CONTEMPT 

Disobedience  to  8ubp<Bna,  board  to  determine 
compensation  of  federal  controlled  trans- 
portation system,  3115  %c. 
Immigration  inspectors,  4289 %i. 
Minimum  Wage  Board,  3421  ^d. 
War  risk  insurance  cases,  514kkkk. 
Injunction,  liquor  nuisance,  3643kk. 


CONTIGUOUS  COUNTRIES 

Aliens    applying     for     admission    from 
through,  4289%mm. 


or 


CONTINGENT  FUNDS  AND  EXPENSES 

Census,  4388kk. 

CONTRACT  LABOR 

Exclusion  of  aliens  from  United  States, 
4289%  b,  42S9%c,  4289%cc. 

Assisting,  etc.,  importation,  etc,  4289^c- 
4289^dd. 

Deportation,  expenses  of,  4289%k. 

Detail  of  persons  for  enforcement  of  act, 
4289^00. 

CONTRACTORS 

Postal  service,  Liberty  Loan  bonds  in  lieu  of 
other  bonds,  7193a. 

CONTRACTS 

See  Public  Contracts;  Soldiers*  and  Sailor^ 
Civil  Belief;   War  Contracts, 

Cotton  futures,  6809e,  6309ee,  63091. 

Enemy  or  ally  of  enemy,  3115%a-3115^j. 

Housing  of  war-industry  employes,  3115%a, 
3115%g. 

Impairment  of  obligation,  Porto  Rico,  pro- 
hibition, 3803aa. 

Interest  of  government  agents  or  employes  in 
under  food  conservation  act,  3115Mtf. 

Privileges  at  immigrant  stations,  4289%pp. 

River  and  harbor  improvements,  hiring  of 
dredging  plants,  9891a. 

Secretary  of  War,  soldiers  attending  vo'ca- 
tional  institutions,  2044kk. 

Support  and  relief  of  aliens,  959. 

War  Finance  Corporation,  3115%d. 

CONTRIBUTIONS 

Red  Cross,  by  national  banks,  9661a,  9661b. 

CONVERSION 

Obligations  of  allied  foreign  governments  pur- 
chased   by    United    States,     6829f,     6829j, 
6829JJ. 
United   States   bonds,   bonds   bearing    higher 
rate  of  interest,  6829gg,  6S29k. 
First  Liberty  Loan  Bonds,  C829k(H). 
War  risk  insurance  into  other  forms,  514vt. 
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OOHVETANCES 

Acknowledgment  in  Porto  Rico,  3803z. 
Internal  revenae  tax  on,  6318hh-6318p. 
Affixing  stamps  after  issue,  etc.,  6318hh. 
Amount,  6318p(7). 
Assistant  treasurers  of  United  States,  sale 

of  stamps,  6318p. 
By  whom  payable,  6318L 
Collection  of  omitted  taxes,  6318n. 
Gutting,  tearing,  etc.,  stamps  from,  pen- 
alty, 63182. 
Delivery  without  stamps,  penalty,  6318h]i, 

6318k,  6318L 
Depositaries   of   public    moneys,    sale   of 

stamps,  6318p. 
Exemptions,  6318j,  6318p(7). 
Having  iu  possession  washed,  restored  or 

altered  stamps,  penalty,  63181. 
Postmasters,  sale  of  stamps,  6318o. 
Record  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Record    or    registration     of     unstamped, 

6318bhhh. 
Stamps,   assistant   treasurers  to  be  fur- 
nished with,  6318p. 
Assistant   treasurers   to  be   furnished 

with  bonds  of  treasurers,  6318p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds  of  depositaries.  f).31Sp. 
Distribution  and  sale,  6318n-6318p. 
Postmaster   General    to   be   furnished 

with,  6318o. 
Preparation,  ^18n. 
Printing,  6318n. 
Unlawful    removal    of    stamps    from, 

penalty,  63181. 
Unstamped  as  evidence,  6318hhh. 
Using  canceled  stamps,  penalty,  63182. 
Using  without  canceling  same,  penalty, 
6318k. 
Investigation    of   explosions    and     fires    on, 
3116%jj,  3116%k. 

COOKS 

Army,  corps  of  engineers,  1842a« 
Medical  department,  1829a. 
Mine  planter  service,  1731aa. 
Number.  2005a. 
Pay,  2144a. 

United  States  disciplinary  barracks  guard, 
extra  duty  pay,  2161a. 

GO-OPERATHnB  BANKS 

Income  tax,  exemption  from,  6336^ o(4). 

COPIES 

Search  warrants,  10496^1. 
Inventory     of     property 
10496%n. 


taken     under, 


COPPEBSMITHS 

Navy,  rating  and  pay,  2855a. 

COPYRIGHTS 

E/nemy  or  ally  of  enemy,  3115  %ee. 

Conveyance   to   alien  property  custodian, 
3115y2d(c). 
Infringement,    injunction    sted    damages,    in- 
fringement   by    enemy,    3115%ee(f,  g). 
Registration,  prints  and  labels,  9517a. 
Suits    for    infringements,    rules    of    practice, 
pp.  2022*'2024u 
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COPTBIGHTS  (Cont'd) 

Trading  with  Ehiemy  Act,  effect  on, 
3115%ee(a). 

CORDIALS 

Bee  DistUled  BpiHts  and  Wines. 
Internal  revenue  tax  on,  6309% h. 

CORPORAI.S 

Buglers,  1738aaa.. 
Engineer  corps,  1842a. 
Medical  department,  1829a. 

Discharge  upon  own  application^  1829a. 

Pay,  2144a. 

Re-enlistment  at  previous  grade,  1829a. 
United    States    disciplinary    barracks   guard, 
extra  duty  pay,  2161a. 

CORPORATIOK  COimSEI. 

District  of  Columbia,  intoxicating  liquor  pros- 
ecutions, 3421  ^p. 
Minimum  wage  act,  prosecutions,  3421  %il 
Reporting  violations  of  to,  3421  ^p. 
Representing      Board      on      appeal, 
3421%q. 

CORPORATIONS 

See  Banks  and  Bankers;  Foreign  Corpora 
turns;  Income  Taw;  Insurance;  War  and 
Excess  Profits  Tax;  War  Finance  Corpora^ 
Hon, 

Agents,  criminal  responsibility  for  exporti  in 

time  of  war,  7678b. 
Aircraft  production  corporations,  3115^/ssg- 

31151 /sjk.    See  Aircraft. 
Alien  enemies,  3115%aa. 
"Association"  includes,  8836%a. 
Bonds,    internal   revenue     tax    on,    6318Ui- 

6318p.    See  Bonds, 
Census  information,  4388J. 
Certificates  of  indebtedness,  internal  revenuf 
tax  on,  6318hh-6318p.     Bee  Certificates  of 
Indebtedness. 
Conservation  of  ores,  metals,  etc,  daring  war, 

formation,  3115^tttt. 
Debentures,  internal  revenue  tax  on,  6318hh- 

6318p.     Bee  Debentures. 
Enforcement  of  act  for  conservation  of  ores, 

metals,  and  minerals,  3115^ tttt. 
Bxcise  tax,  accounting  for,  refusal  or  failure 
to   account   for,    penalties,  6371  ^h. 
Amount,  5980n. 
Collection,  refusal  or  failure    to  collect, 

penalties,  6371  %h. 
Computation,  5980n. 
Corporations  not  subject  to.  698(>n. 
Domestic  corporations,  5980n. 
Foreign  corporations,  5980n. 
Information,   refusal    or  failure   to  give, 

penalties,  6371%h. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 5980s,  6371i^h. 
Receipts  in  lieu  of  special    tax  stamps, 

5980r. 
Returns,  5980n. 

Attestation   instead  of  oath,  6371 HJ* 

Refusal  or  failure  to  make,  penalties, 

6371%h. 

Excise  tax  of  1909,  pp.  1239-1243. 

Housing  of  war-industry  employ^  3115%gg. 

Lists  of  enemy  or  ally  of  enemy  officers,  di- 

roctors,    or   stockholders,  3115%d(a). 
.Niagara  river,  diverting  waters  of,  99S9j. 


OBNBBAL  INOBX 
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COBPORATIOH8  (Cont'd) 

Officers,  acts  of  deemed  acts    of  corporation 
under  immigration  laws,  4^9^tt 
Criminal  responsibility,  diyersion    of  wa- 
ters at  Niagara  Biver,  9989h. 
Entry  or  exit  of  aliens    during  war, 

7628g. 
Exports  in  time  of  war,  7678b. 
Declaration    on     purchase     of     vessels, 
8146r(4). 
Person  to   include,   3115Vi  •&(&)!   3115 Vi6<)* 
3115i/i6f,         3115J^kk(10).  3115%bb. 

3115%d,  4289%  tt,  5896,  6287g,  8146a. 
Securities,  internal  revenue  tax  on,  6318hh- 

6318p. 
Stock,  Capital  Issues,  Committee,  8115%kk- 
3115%nn. 
Internal  revenue  tax  on  issues,  sales,  or 
transfers  of,  6318hh-6318p.     See  Capi- 
tal Stock. 
Transferring  shares  upon  demand  by   alien 

property  custodian,  3115 %ff. 
United    States    as  stockholder,    false  claims 

against,  10199. 
United  States  shipping    board,  when  a  citi- 
zen under  act,  8146aa. 
Voting    proxies,    internal     revenue     tax    on, 

6318bh-6318p.      See  Voting  Proxies. 
War  profits  and  excess  profits  tax,  6336T/iea- 
63367/iep.     See   War  and  Excess  Profits 
Tax, 

CORPUS  CHRISTI 

Purchase  of  hospital  at,  9212f. 

CORRUPT  PRACTICES 

Bribery,  etc,  of  voters  at  elections  for  Sena- 
tors or  Representatives,  10251a. 

COSMETICS      . 

Internal  revenue  tax  on,  6309%h« 

COSTS 

Circuit  courts  of  appeal,  rules  of  court,  pp. 

180,  183,  184,  189. 
Suits  by  seamen  without  prepayment  of  or 

bond  for,  1630a. 

COTTON 

Pink    boUworm,    eradication   along    Mexican 
border,  827a. 

GOTTOK  FACTORIES 

United     States     Penitentiary     at     Atlanta, 
10563a-10563j. 

COTTOK  FUTURES  TAX 

Attorneys,  clerks,  etc.,  employment,  5859b. 

Bona  fide  spot  markets,  mode  of  determining, 
63091. 

Contracts,  exemption  from,  6309e,  6309ee. 
Subject  to,  6309e,  6309ee. 

Costs  for  determining  grade  of  cotton,  pay- 
ment, etc.,  6309e. 

Findings  of  Secretary  of  Agriculture,  admis- 
sibility as  evidence,  6309e,  6309ee. 

Begulations,  6309e,  6309ee,  63091. 

Spot  markets,  mode  of  determining,  6309L 

COUM  TERFEiTIH  G 

Bonds,     etc..     War     Finance     Corporation, 

8115%j. 
Certificates  of  indebtedness,  6824. 


COUNTERFErmfO  (Cont'd) 

Detailing  employes  to  enforce  laws  relating 

to  Treasury  Department,  378a. 
Discharge   from   military   or   naval   service, 

10242a. 
Naval,  military,  or  official  pass,  etc.,  10240c, 

10514a-10614d. 
Passports,  7628d. 
Permits  to  depart  from  or  enter  into  United 

States,  7628e. 
Seal     of     executive     department,     10240a, 

10240b. 

COUNTIES 

Bonds,    powers   of    federal    reserve    banks, 

9797 (2b). 
Officers,  selective  draft,  2044d. 
Taxes,  discharge  in  bankruptcy,  effect,  9601. 
Property  of  War  Finance  Corporation, 
3115%i. 

COURT  OF  APPEAI.S  FOR  DISTRICT 
OF  COLUMBIA 

Minimum  Wage  Board  appeals,  34^i%q. 

COURT  OF  CIAIM8 

Appeals  to  Supreme  Court,  rules  of  court, 

pp.  238,  239. 
Chief  Justice,  1127. 
Constitution  of,  1127. 
Court  continued,  1127. 
Federal    controlled    transportation    systems, 

fixing  compensation,  3115%c,  3115%d. 
Judges,  1127. 

Patents,    compensation    when    belonging    to 
enemy  or  ally  of  enemy,  3115^^ee(i). 
Use   or  infringement   by   United  States, 
3115%ee(i),   9429a,   9465. 
Bequisition   of  buildings  by   Department   of 

Agriculture,  830c. 
War  contracts,  adjustment,  8115iVi5b. 

COURT  OF  CUSTOMS  APPEALS 

Judges,  salaries,  1179a. 

COURTS 

See  Circuit  Court  of  Appeals;  Clerks  of 
Courts;  Court  of  Appeals  For  District  of 
Columbia;  Court  of  Claims;  Courts-Mar^ 
tial;  District  Courts, 

Census,  copies  of  returns  for,  4388n. 

Costs,  suits  by  seamen  without  prepayment 
of  or  bond  for,  1630a. 

Jurisdiction,  diversion  of  water  from  Niagara 
Biver  or  transmission  of  power  from  Can- 
ada, 9989c. 

Porto  Bico,  3803q-3803uu. 

Powers,  disclosure  of  information  concern- 
ing reserve  banks,  9833. 

Soldiers*  and  sailors'  civil  relief,  applications, 
where  made,  3078^ aaa. 

Standard  time  to  be  used,  89078. 

Virgin  Islands,  3924%b. 

COURTS-MARTIAL 

Army,   forfeitures,   mitigation  or   remission, 
2308a,  arts.  50,  52,  53. 
Jurisdiction,     effect    of     espionage     act, 

10212g. 
Sentences,    confinement    in    disciplinary 
barracks,  2.308a,  art  53. 
Execution,  2308a,  art.  63. 
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OOURTS-MABTIAIi  (Cont'd) 

Army    (Cont'd) 

Sentences  (Cont'd) 

Mitigation  or  remission,  2308a,  arts. 

50,  52,  53. 
Suspension,  2308a,  art.  52. 
Summary  court,  effects  of  deceased  per- 
sons, disposition,  2308a,  art.  112. 
Navy,  commutation  of  rations  of  prisoners, 
2887b. 
Judge    advocates,    authority   to   adminis- 
ter  oaths,   3037. 
Jurisdiction,     effect    of     espionage     act, 

10212g. 
Offenses  relating  to  selectiye  draft,  2044f. 
Officers    of   Naval   Reserve    Force,    etc., 
may  serve  on,  2988a. 

COURTS  OF  INQUIRY 

Navy,  judge  advocates,  authority  to  admin- 
ister oaths,  3037. 

COURTS  OF  UNITED   STATES 

China,  additional  compensation  to  officers  of, 
3198b. 

COXSWAINS 

Additional  pay,  2146. 

CRATER  I.AKE  NATIONAI.  PARK 

Donations  of  patented  lands,  etc.,  in,  52301. 
United  States  commissioner,  salary,  1451a. 

CREDITORS 

War  risk  insurance  not  subject  to  claims  of, 
514uuu. 

CREDITS 

Establishment  with  United  States  for  foreign 
governments  engaged  in  war  with  enemies 
of  United  States,  6829f,  e820ff,  6829J, 
6829jjj,  6829jjjj. 

Regulation  of  transactions  in,  3115^c(b). 

CREEK  INDIANS 

Heirship    of    deceased   members,    determina- 
tion, 4234a. 
Lands,  partition,  laws  applicable   to,  4234b. 

CRIERS 

District  courts,  actual  attendance,  972a, 

CRIMES  AND  OFFENSES 

See  Forfeitures;  Postal  Crimes  and  Offenses, 

Advertisements,   liquors   in   District   of   Co- 
lumbia, 3421  ^f. 
Aiding   escape   of   interned  persons,    10182h. 
Alaskan    Prohibition    Act,    violating,    3()43b, 

3(>43i.  3G43kk,  3G43mm. 
Aliens,  deportation,  4289^jj. 

Enemy    aliens,   proclamations,   pp.   1489- 
1402. 
Army,  false  registration,  etc.,  2044f. 

Prostitution,   etc.,  near  military  and  na- 
val camps,  etc.,  2019b,  2813e. 
Uniform,  unlawful  use  of,  1949a,  1949c 
Wearing  rosette  of  enlisted  reserve  corps 
of  army  unlawfully,  1892e. 
Bawdyhouses,   etc.,  near  military  and  naval 

camps,  etc.,  2019b,  2813e. 
Bribery,  etc.,  of  voters  at  elections  for  Sen- 
ators  or  Representatives,   10251a* 
Porto  Rican  officers.  3803n. 


CRIMES  AND  OFFENSES  (Cont'd) 

Capital  Issues  Committee,  vlolationB  of  act, 

3115%o. 
Carrier  pigeons,  knowingly  entrapping,  etc, 

10212h%-10212h%. 
Census,     causing    inaccurate     enumerations, 
4388iL 
False  answers  to  questions,  4388iL 

By  owners,  etc.,  of  corporations,  etc, 
4388J. 
False  certificates  by  officers  or  employes, 

43881. 
False  statements  or  false  information  as 
to  inquiries  required  to  be  made,  4388L 
False  swearing  by  officers  and  employ^, 

4388i. 
Fictitious  returns  by  officials,  4388L 
Neglect  or  refusal  of  hotel  keepers,  etc 

to  give  information,  4388ii. 
Neglect  or  refusal  of  officials  to  perform 

duties,  43881. 
Neglect  or  refusal  of  owners,  etc.,  of  cor- 
porations, etc.,  to  furnish  informatiOD, 
4388J. 
Neglect  or  refusal  to  answer  questions. 

4388ii. 
Publishing  or  communicating  information 

received,  4388i. 
Receiving  compensation  for  appointment 
or     employment     of     supervisor,    etc, 
4388hh. 
Certificates,  discharge  from  military  or  navil 

service,  forging,  etc.,  10242a. 
Charters,    freight    rates,    and    regulation  of 
vessels,     violations     of     act     relating    to, 
31151/1 ek. 
Coast  Artillery  fire,  violation  of  regulations 

to   prevent   injuries  from,  9862a-08(S2c. 
Common    carriers,    delivery    of    intoxicatinf 
liquors      in      District'      of      Columbia* 
3421  Vidd. 
Employes  or' agents  failing  to  keep  rec- 
ords  of   liquors   transported    into  Dis- 
trict of  Columbia,  3421i4b. 
Failure   to   comply  with  car  service  or- 
ders, 8563(8). 
Failure  to  give  preference  to  commodi- 
ties essential  to  national  defense.  S>')6^ 
(10). 
Obstructing  transportation  by,  S5fi3(9). 
Transporting  intoxicating  liquors  in  Alas- 
ka, 3643b. 
Conservation  of  ores,  metals    and   minerals, 
violations   of   act   relating    to,   SllS^s^tss. 
3115^ttt. 

Counterfeiting  seal  of  executive  department. 

etc..  10240b. 
Defensive    sea    areas,    violating    regulatioos. 

10208. 

Destruction  of  war  material.  1021 2h^. 

Disorderly  houses  near  military  and  naval 
camps,  2019b,  2813e. 

Distress  for  rent  against  persons  in  military 
service,  3078  Viee. 

Embezzlement,  federal  reserve  banks,  9772. 

Enlisted  reserve  corps,  unauthorized  persons 
wearing  rosettes,  etc.,  1892e. 

Enlisting  in  foreign  military  or  naval  serv- 
ice, 10174. 

Entrapment  of  accused,  pp.  447,  448.  note. 

Entry  into  or  departure  from  United  States 
without  permit,  etc.,  7628g. 

Espionage,  10212a-10212h. 
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GRIMES  AHD  OFFEKSES  (Cont'd) 

Eriction     ol     tenant     in     military     aeryice, 

SOTS^ee. 
Explosivea,  yiolationa  of  act,  3115^j. 
Exportation,  in  time  of  war,  7678b. 
False    affidayits,    foreign   lanfuage    publica- 
tions, 3116^j. 
Military  seryice  of  person  against  whom 
default  judgment  was  taken,  3078%bb. 
False  claims  against  United  States,  10199. 
False   statements,  application  for   passport, 
7628b. 
Claims    under    war    risk   insurance    act, 

514nn. 
Declarations  filed  by  purchaser  of  yes- 

sels,  8146r(4). 
Selectiye   draft   registration,   2044f. 
To  United  States  Shipping  Board,  8146r 

(6). 
War  risk  insurance   claims,  514nn. 
Federal    controlled    telegraphs,    telephones, 
etc.,    offenses    against    operation    of,    etc., 
3115%xx-3116%yy. 
Federal    controlled    transportation    systems, 

yiolations  of  act,  311&%k. 
Federal  reserye  banks,  fees,  etc.,  to  directors, 

etc.,  of,  9833(c). 
Flag,  mutilation,  etc.,  3369b. 

Use  for  adyertising  in  District  of  Colum- 
bia, 3369b. 
Food,   etc.,   consenration  acts,  yiolations   of, 
3115%aa,      3115%f,      3115^g,      3115%gg, 
3115Mthh,   3115^1,   8115V^k,  3115%kk(4)- 
3115%kk(7),    3116%!,    3115V6m,    3116%q„ 
3115%qq. 
Foreign  commerce,  interference  with,  10418a, 

10483a. 
Foreign  language  publications,  false  affidayits, 

etc.,  3115%j. 
Foreign     relations,    disturbance    of,    76781- 

7678p. 
Goyernment  officials  receiying  compensation 

from  other  sources,  3231a. 
Harbor  defense  system,  injuring  or  trespaaa- 

ing  upon,  10208. 
Hawaiian  Prohibition  Act    yiolations,  3746a. 
Homesteads,  soliciting,  etc.,  relinquishment  of 

entries,  4588b. 
Immigration    laws,    yiolations    of,    4289%  bb, 
4289%c-4289%ee,  4289%h-4289%i, 

4289V4JI      4289^17,      4289%n,      4289%qq, 
4289%r,  4289%S8,  4289%t. 
Internal  reyenue,  6371  ^h,  6371%cc. 
Child  labor  tax,  6336%d,  63d6%g. 
Consigniug  or  shipping  parcel  post  pack- 
ages without  pasrment  of  internal  rey- 
enue tax,  6318k. 
Cotton  futures,  failure  to  answer  ques- 
tions, etc.,  63091. 
Cutting,  tearing,  etc.,  of  internal  reyenue 
stamps  from  packages  or  articles,  6318Z. 
Dealers  in  leaf  tobacco,  6168(e). 
Disclosing    oi>erations    uf    manufacturers, 

etc.,  5887. 
Estate  tax,  failure  to  diadoae  informa- 
tion, 6336%k. 
False  statements  in  returns,  6336%k. 
Eyading  tax,  etc.,  5980s,  61141,  6371^h. 
Failing  to  furnish  copies  of  contracts  with 

United  States,  6371%cc. 
False  statements  by  yendors  or  lessors  of 

articles  subject  to  taxes,  6371^q. 
Haying  in  possession  washed,  restored  or 
altered  reyenue  stamps,  6318Z. 


OKTMES  AHD  OFFEK8E«  (Goat*d) 

Internal   reyenue    (Cont'd) 

Income    tax,    attempting    to    defeat    or 
eyade,  6336^y. 
Failure  to  collect,  6336^y. 
Failure  to  make  return,  6336Hv* 
Failure  to  pay,  6336^y. 
Failure  to  supply  information,  6336  ^y. 
Unlawful  disclosure  of  returns,  5887, 

6336)6z. 
Violations   of   proyisions   relating   to 
persons  collecting  foreign  payments 
of  interest  or  diyidends,  6336^  y. 
Inspection  of  premises  of   employers   of 
child  labor,  obstruction  of,  6336%g. 
Refusal  to  permit,  633d%g. 
Making,  signing,  issuing,  etc.,  documents, 
etc.,    without   internal   reyenue   stamp, 
6318hh,  6318k.  63181,  6318p(4.6). 
Nonpayment     of     special     excise    taxes, 

5980s,  6371  ^h. 
Oleomargarine  sales,  6218. 
Opium,    yiolation    of    proyisions   relating 

to  registration  and  tax,  6287g. 
Tax    on   admissions,    sale   of   ticket   not 
bearing  name  of  yendor,  etc.,  6309% a. 
Using  canceled  internal  reyenue  stamj^s, 

6318Z. 
Using    stamps    without    canceling    same, 

6318k. 
Violations   of  proyisions  relating  to   tax 
on  rectified,  purified  or  refined   spirits 
or  distilled  spirits  or  wines,  5986k. 
Withdrawing  fermented  liquors  from  un- 
stamped packages,  6161. 
Interned   persons,   leaying   limits   of  intern- 
ment, 10182h. 
Intoxicating  liquors,  Alaska,  3643b-3643r. 
District  of  Columbia,  3421^a-3421^o. 
Food  Control  Act  yiolations,  3115^1. 
Hawaii,  3746a. 
Importing,  3115%!,  3115ii/i2gg- 

31151 i/i2gggg.  8739bb. 
Indian  country,  4136b,  4137aa. 
Military    and    nayal   camps,    etc,    2019a, 

2813e. 
Porto  Rico,  3803aa. 
Prohibition  zones,  3116ii/i2e. 
War    Time     Prohibition,     3115ii/i2ggg, 
31161 i/i2gggg. 
Intoxication  of  locomotiye  engineers,  etc.,  in 

District  of  Columbia,  3421  ^n. 
Larceny  of  United  States  property,  10199. 
Mail,  letters,  etc.,  adyocating  treason,  10401b. 
Letters,   etc.,  in   yiolation   of   Espionage 

Act,  10401a. 
Refusal  to  carry,  7454a. 
Use  of,  adyertisement,  etc.,  of  intoxicat- 
ing   liquors    intended    for    prohibi- 
tion states,  time  of  taking  effect  of 
act  relating  to,  10387d. 
For    seditious    or    disloyal   purposes, 

10401d. 
For  transmission  of  matter  declared 
nonmailable,  10401c. 
Marine    Corps,    uniform,    unlawful    use    of, 

1949a-1949c. 
Migratory  bird  treaty  act,  yiolation  of,  8837f. 
Military  and  nnyal  camps,  etc.,  prostitution, 
selling  intoxicants,  etc.,  near,  2019a,  2019b, 
2813e. 
Minimum    wage   act,   yiolation   of,  3421  ^r^ 
3421%t. 
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ORIME8  ANB  OFFENSES  (Cont'd) 

National  banks,  abstracting  funds,  9772. 
Embezzlement,  9772. 
Examiners,  disclosures,  9833(b). 
False  certification  of  checks,  9771. 
False  entries,  etc.,  in  books,  etc.,  9772. 
False  issue  of  notes,  9772. 
Loans  to  examiners,  9833(a). 
Misapplication   of    funds,    9772. 
National    parks,    Mount   McKinley    National 
Park,  violations  of  act  relating  to,  5249uu. 
Naval,  military,  or  official  pass,  forgery,  etc., 

10240c. 
Navigation,   regulation   of  use   of  navigable 

waters,  violation,  9861. 
Navy,  uniform,  unlawful  use  of,  1949a-1949c. 
Niagara   River,   diverting  waters  of,  9989Cy 

9989b,  998^\ 
Obstruction,     service     of     search     warrant, 
10496%  r. 
Transportation,  3116%k,  8563(9),  10418a. 
Officers,  disclosing  operations  of  manufactur- 
ers, 5887. 
District  of  Columbia,  failing  to  enforce 

liquor  law,  8421%o. 
Exceeding  authority  in  executing  search 

warrant,  10496%u. 
Unlawful    disclosure   of    income   tax   re- 
turns, etc.,  5887.  6336%x, 
Oleomargarine,  unlawful  sale,  6218. 
Passports,  false  making,  etc.,  7628d. 

False     statements     in     application     for, 

7628b. 
Furnishing,  etc.,  for  use  by  person  other 
than   to   whom    originally   issued,    etc., 
7628c. 
Use,  etc.,  in  violation  of  conditions,  etc., 
7628c. 
Pensions,  withholding   claims  under  act  re- 
lating to  Spanish  war.  etc.,  8985b. 
President,  threats  against,  10200a. 
Prostitution,  near  military  and  naval  camps, 

etc.,  2019b,  2813e. 
Public  lands,  relinquishing  entries,  4588b. 
WOlful  and  false  representation  to  pur- 
chaser of,  10226a. 
Public  property,  unlawful  purchase  of,  10199. 
Purchase  of  military  stores,  10199. 
Reentry    of    excluded    or    deported    aliens, 

4289%b(3). 
Resumption  of  possession  of  property  pur- 
chased by  person  in  military  or  naval  serv- 
ice. 3078%f. 
Salaries,   receiving   from   source   other  than 

United  States,  3231a. 

Sales  by  alien  property  custodian,  purchase 

for  undisclosed  principal,  etc.,  3115%ff. 

Transferring  vessels  contrary  to  Shipping 

Act,  8146e. 

Seal  of  executive  department,  wrongful  use, 

etc.,  10240a,  10240b. 
Search  and  seizures,  search  warrants,  mali- 
ciously procuring,  10496%  t 
Obstructing  service,  10496% r. 
Officer  exceeding  authority.  10496% u. 
Selective  Service  Act  violations,  2044e,  2044f. 
Steam  vessels  carrying  passengers  in  excess 

of  number  allowed,  8229. 
Telegraphs,   etc.,  under  federal   control,  in- 
terference with,  3115%xx-3115%yy. 
Threats  against  President,  10200a. 
Trading  with  enemy,  3115^hlu 


CRIMES  AKD  OFFENSES  (Coated) 

Transportation,    obstruction    daring  .federal 
control.  3115%k. 
Obstruction  during  German  war,  8563 lO). 
Uniforms,  decorations  or  regalia  of  foreign 
governments,  unlawful  wearing,  7678 Vi- 
Unlawful  use  of,  1949a-1949c. 
United  States  shipping  board,  foreign  regie- 
try  of  vessels,  etc.,  8146r(l). 
Sale,  charter,  etc.,  of  vessels  in  violatioii 

of,  8146e. 
Violations    of    conditions     of    approval. 
8146r(5). 
Vessels,  carrying  excessive  number  of  passen- 
gers, 8229. 
Disobeying       war       time       regulatioiia, 

3116Vi«k. 
Failure  to  number,  8095d. 
Use    as    resort    for    persons    conapirfaif 

against  United  States,  9959%c 
Violating  embargo,  7678c 
Violation    of    regulations    of    defensive   sea 

areas,  10208. 
War  Finance  Corporation,  violationa  of  act. 

81161ij,  31155^0. 
War  materials,  etc.,  defective  making,  etc 

10212h%,  10212h%. 
War    risk    insurance,    false    statements   in 
claims,  614nn. 
Fraudulent     acceptance     of     payments. 

614nnn,  614nnn%. 
Unlawful  charges,  514kk. 
.    Watch  duty  of  deck  officers,  8227. 

Wheat  prices,  violations  of  act  relating  to, 

8115%kk(4)-^116%kk(7). 
Women  and  minor  employes  in  District  of 
Columbia,    violktionB    of   act    relating  to. 
3421%r-8421%t 

CRIMIXAI.  OOKVEBSATIOH 

Discharge  in  bankruptcy,  effect,  9601. 

GRIMIHAIi  PROCEDURE 

Appeals,  prosecution  under  act  for  preven- 
tion  of  injuries  from   Coast  Artillery 
fire,  9862d. 
Technical  defecta  disregarded,  1246. 
Arguments  of  counsel,  p.  447,  note. 
Airresting  judgment,  p.  446,  note. 
Certiorari,     technical     defects     disregarded. 

1246. 
Character  of  accused,  p.  448,  note. 
Continuance,  p.  445.  note. 
Demurrer,  p.  445,  note. 
Entrapment  of  accused,  pp.  447,  448,  note. 
Evidence,  pp.  446.  447.  note. 

Importing  prostitutes,  «tc.,  testimony  of 

spouse.  4289%bb. 
Possession  of  opium,  6287g. 
Records  of  carriers  transporting  liquon 

into  District  of  Columbia.  3421%b. 
Violation  of  liquor  laws,  Alaska,  3643J, 
3643jj.  3643nn. 
In    District    of    Columbia,    S421%£C 
3421%gg. 
Harmless  error,  1246. 

Penalties,  etc.,  incurred  not  affected  by  re- 
peal, immigration  laws,  4289%il 
Naturalization  laws.  4362aa. 
Plea  in  abatement,  p.  445.  note. 
Plea  of  guilty,  withdrawal,  p.  445,  note. 
Porto  Rico,  accused*B  rights,  38(^aa. 
Process,  etc,  style,  3803d. 
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CRIMINAI.  PROOEDUIUS  (Ooat'd) 

Search  warrants,  10496%a-10496^y. 

Sentence^  p.  446,  note. 

Witnesaes,  Tiolation  of  liquor  laws  in  District 

of  Columbia,  3421^e. 
Writ  of  error,  technical  defects  disregarded, 

1246. 

CROPS 

Census,  4388m. 

Statistics,  4388b. 
Food  conservation  act,  3115%a-n3116^kk(n). 
Monthly  crop  report,  825a. 

CRUELTT 

Exemption  of  societies  for  prevention  of  cm- 
elty  from  tax  on  admissions,  6309%a. 

CUBBENCT 

Bee  Comptroller  of  Currency. 

Consolidation  of  stock  accounts  of  distinctive 

paper  for,  6563b. 
Printing,  direction  by  Secretary  of  Treasury, 

6556a. 
Begulation,  etc.,  of  transactions  in,  8115%c 

(b). 
Stabilizati(m  of  foreign  exchanges,  6587a. 

CUSTODIAHS 

State  custodians  of  funds  appropriated  for  vo- 
cational education,  9890^h. 

CUSTOM  HOUSE  BROKERS 

Special  excise  tax,  accounting  for,  refusal  or 
failure  to  account  for,  penalties, 
6371  ^h. 

Amount,  etc.,  5980o(4),  5080r-5980t. 

Collection,  refusal  or  failure  to  collect, 
penalties,  6371^h. 

Information,  refusal  or  faUure  to  give, 
penalties,  6371V^h. 

Payment,  refusal  or  failure  to  pay,  pen- 
alties, 69808,  6371%h. 

Beceipts  in  lieu  of  special  tax  stamps, 
698(>r. 

Returns,     attestation    instead    t)f    oath, 

6371%j. 
Refusal  or  failure  to  make,  penalties, 
6871  %h. 
Who  are,  5980o(4). 

CUSTOMS  DUTIES 

Bee  Bonded  Warehwkset;    Colleoiora;    Court 
of  Customs  Appeals. 

Free  list,  articles  for  Red  Cross,  5291d,  6291e. 
Ores,  metals  and  minerals,  President  may  fix 

during  war  time,  3115%  ss. 
Reports  by  bureau  of  statistics,  879. 
Virgin  Islands,  3924^c-3024%e. 
Wheat,   to  maintain   guaranteed   fixed   price, 

8115%  kk,  3115%kk(6). 

CUSTOMS  HOUSES 

Entries,    internal   revenue   tax   on,   6818hh-* 
6318p. 
Internal  revenue  tax  on,  affixing  stamps 
after  issue,  etc.,  6318hh. 
Amount,  6318p(8,9). 
Assistant  treasurers  of  United  States, 

f:ale  of  stamps,  6318p. 
By  whom  payable,  63181. 
Collection  of  omitted  taxes,  6318n. 
Cutting,    tearing,    etc.,    stamps   from, 
penalty,  63182. 


f  CUSTOMS  HOUSES  (Cont'd) 

Kntries    (Cont'd) 

Internal  revenue  tax  on   (Cont'd) 

Depositaries  of  public  moneys,  sale  of 

stamps,  6318p. 
Issue,    registration,   sale,   or   transfer 
without    stamps,    penalty,    631tti]it 
6318k,  63182. 
Postmasters,  sale  of  stamps,  6318o. 
Record    or    registration    of    stamped 

copies  on  loss  of  original,  6318hh. 
Record  or  registration  of  unstamped* 

6318hhhh. 
Stamps,  assistant  treasurers  to  be  fur- 
nished with,  6318p. 
Assistant  treasurers  to  be  furnish- 
ed   with,    bonds    of    treasurers, 
681^. 
CancellatioUt  6318m. 
Depositaries  of  public  moneys  to 
be  furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution     and     sale,     6318n- 

6318p. 
Postmaster  General  to  be  furnished 

with,  63180. 
Preparation,  6318n. 
Unlawful  removal  of  stamps  from* 

penalty,  6318Z. 
Unstamped  as  evidence,  6318hhh. 
Using    canceled    stamps,    penalty, 

63182. 
Using  without  canceling  same,  pen- 
alty, 6318k. 
Record   of  numbered   undocumented   yessda, 
8096b. 

CUSTOMS  OFFICEBS 

Bee  Collectors, 

Alaska,  enforcement  of  liquor  laws,  3643o. 

Detail,  enforcing  laws  relating  to  Treaaory 

Department,  378a. 
Selective  draft,  2044d. 

DAGGERS 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure  to  account  for,  6371%h. 
Amount,  6309%a(12). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371  ^h. 
Information,   refusal   or   failure   to  give^ 

penalties,  6371^h. 
Over  collections,  credits  for,  6371  Hk. 
Overpasrments,  credits  for,  6371%  k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   on    articles    for    export, 

6371%k. 
Returns,  6309^d,  6371%j. 
Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  6371  %h. 
Sale  or  lease  price,  630JH^b. 
Time  for  payment,  6309%d. 

DAMAGES 

Intoxicating  liquors  in  District  of  Columbia, 

injuries  from  sale,  3421  ^m. 
Military    and    naval    operations,    claims    for, 

335b-335e,     652aa,     652b,      6403-6403(4), 

6404a. 
River   and  harbor  improvements,  condemnar 

tion  of  property,  9878b. 
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DEBEITTUHES  (Cont'd) 


DAMS 

Niagara  river,  diyersion  of  waters,  908QJ. 

DANGER  ZONES 

See  VeMels, 

DANISH  WEST  INDIAN  ISULNDS 

See  Virgin  lalanda. 

DAT  TIME 

Service  of  search  warrants,  10496%}, 

DEAF  AND  DUMB 

Census,  4388b. 

Golnmbia    Institution,    admission    of    pupils 
from  states  and  territories,  increase,  9355a. 


See  Optuffw 

DEATH 

Army,    civilians,    transporting    baggage    of, 
21360. 
Courts    martial    sentence,    effect,    2308a, 
art  52. 
Census  enumerators  and  supervisors,  4388ff. 
Interment  of  remains,   soldiers,   federal   em- 
ploy^, etc.,  2019c. 
Marine  corps,  allowances  to  widow,  etc.,  2870. 
Misconduct  of  officer,  etc.,  of  vessel  causing, 

allowances  to  widow,  etc.,  2870. 
War    risk    insurance,    compensation    under, 
514qqq-514tttt. 

DEBENTURES 

Internal  revenue  tax,  6318hb-6318p. 

Affixing  stamps  after  issue,  etc.,  6318hh. 

Amount,  6318p(l). 

Assistant  treasurers  of  United  States,  sale 

of  stamps,  6318p. 
By  wbom  payable,  63181. 
Collection  of  omitted  taxes,  6318n. 
Cuttins:,  tearing,  etc.,  stamps  from,  pen- 
alty, 6318Z. 
Depositaries    of   public    moneys,    sale   of 

stamps,  6318p. 
Exemptions,  6318j. 
Having  in  possession  washed,  restored  or 

altered   stamps,  penalty,  6.S18/. 
Issue,  registration,  sale,  or  transfer  with- 
out   stamps,    penalty,    6318hh,    6318k, 
63187. 
Postmasters,  sale  of  stamps,  631 8o. 
Record  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Record    or    registration    of    unstamped, 

6318hhhh. 
Stamps,   assistant   treasurers    to  be   fur- 
nished with,  6318p. 
Assistant  treasurers   to  be   furnished 

with  bonds  of  treasurer,  6318p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution    and    sale,    6318n-6318p. 
Postmaster   general    to   be   furnished 

with,  63180. 
Preparation,  6318n. 
Using  canceled  stamps,  penalty,  63182. 
Using  without  canceling  same,  penal- 
ty, 6318k. 
Unlawful  removal  of  stamps  from,  pen- 
alty, 63181. 


Internal  revenue  tax  (Cont^d) 

Unstamped  as  evidence,  6318hhh. 
"Securities"  includes,  3115%pp. 

DEBTS 

See  Certificatee  of  Indebtedness;  PubUe  Debt; 
United  Slates  Bonds;   United  States  yota. 

Discharge  in  bankruptcy,  debts  not  affected, 

0601. 
Porto    Rico,    imprisonment    for    prohibited, 

8803aa. 

DEBTS  TO  OR  BT  UNITED  STATES 

Due  to  United  States,  forfeitures  for  impoT^ 
tation   of   contract   laborers,    4289^c- 
4289%d. 
Head  taxes,  4289%  aa. 

DECEDENTS'  ESTATES 

See  Estate  Tax;   Income  Tamm 

DECENNIAL  CENSUS 

See  Census. 

DECISIONS 

Boards  of  special  inquiry,  4289%ii. 

DECK  COURTS 

Officers,  appointment,  2700a. 
Officers  of  Naval  Reserve  Forces,  etc,  may 
serve  on,  2988a. 

DECK  BANDS 

Army  mine  planter  service,  ITSlaa. 

DECORATIONS 

See  Medals  and  Decorations. 

DEDUCTIONS 

Allotments  to  states  for  vocational  educatioiv 
9390%j. 

DEEDS 

See  Conveyances* 

DEFACEMENT 

Flag  in  District  of  Columbia,  3369b. 

DEFAXCATTON 

Discharge  in  bankruptcy,  effect,  9601. 

DEFENSIVE  SEA  AREAS 

Establishment,  regulation,  etc,  10208. 

DEFINITIONS 

See  Words  and  Phrases. 

DEHYDRATION  PUkNTS 

Establishment,  etc,  839b. 

DENATURED  AI.COHOIi 

See  DisHUed  Spirits  and  Wines. 

DENTAL  CORPS 

Army,  composition,  1833b. 

Distribution  of  officers,  1833b. 
Enlistment  of  dental  students  in  Enlisted 

Reserve  Corps,  1892ee. 
Examining  and  reviewing  boards,  lS33b. 
Officers,  distribution,  1833b. 
Pay,  1833b. 
Promotion,  1833bw 
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DEHTAI.  OORP8  (Oomt'd) 

Army  (Cont'd) 

Officers    (Cont'd) 
Rank,  1833b. 
Retirement,  1833b. 
Navy,  acts  repealed,  25111. 

Dental  officers,  appointment,  2511e. 
Gaininsr  or  losing:  numbers,  2511e. 
Grades,  2511e. 

Original    appointments,    2611e. 
Number,  2511e. 
Pay  and  allowances,  2511e. 
Permanent  appointment  of  probation- 
ary officers,  2511h. 
Promotion,  2611e. 
Qualifications,  2511f. 
Rank  and  precedence,  2511e. 
Retirement,  2511g,  2611h. 
Part  of  Medical  Department,  2511e. 
Recom mission  of  surgeons  in  active  serv- 
ice, 1833b. 

DENT^kl.  RESEBVE   CORPS 

Navy,  repeal  of  previous  acts,  2499a,  25111. 
Reserve  Corps,  enrollment  of  members  in 
Naval   Reserve   Force,   29(X>.^a(26%). 

DENTISTS 

See  Opium, 

Opium,  internal  revenue  tax,  6287g; 


Mini:,  purchase  of  metal,  6494. 

Resale  or  recoinage  into  silver,  6478b. 

DEPARTMENT       OF       AORI017I«TirRE 

See  Agriculture,  Department  of. 

DEPARTMENT     OF     COMMERCE 

See  Secretary  of  Commerce, 

Commercial  attaches,  854a. 

Lease  of  Commerce  Building,  872a. 

Open   market   purchases   not   exceeding   $25, 

6836e. 
Vocational     educati(m,     investigations,     etc., 

939014CC. 

DEPARTMENT   OF  INTERIOR 

See  Interior  Department. 

« 

DEPARTMENT  OF  JUSTICE 

See  Attorney  General. 
Attorneys,  number,  525a. 

One  in  charge  of  condemnation  proceed- 
ings in  District  of  Columbia,  525a. 

Salaries,  525a. 

DEPARTMENT  OF  ULBOR 

See  Secretary  of  Labor, 

Naturalization  papers  addressed  to,  franking 

privilege,  7385b. 
Open   market   purchases   not   exceeding   $25, 

6836f. 
Printing    and    binding,    reimbursement    for, 

4352(9). 

DEPARTMENT   OF   STATE 

Bee  State  Department, 

DEPARTMENT  OF  THE  NAVT 

See  Navy  Department* 


See  Details;    Executive  Departments;    Sal- 
aries and  names  of  particular  Departments. 

Qef  ks,  compensation,  additional,  251b,  3270a. 
Employes,     compensation,     additional,    251b, 
3270a. 
Preference   to  honorably   discharged   sol- 
diers, sailors  and  marines   and  widows 
thereof,  3214a. 
Equipment  for,  purchase  from  other  govern- 
ment services,  3265a. 
Federal    control     of     transportation    system, 

services  in  connection  with,  3116 %h. 
Information  to  Bureau    of  Efficiency,  3286f, 

32861. 
Investigation    of  duplication    of  services  by 

Bureau  of  Efficiency,  3286k. 
Materials  for,   purchase   from   other  govern- 
ment services,  3265a. 
Printing  and  binding  for,  to  be  done  at  Gov- 
ernment Printing  Office,  7176a. 
Sales,     lands    acquired    by    United    States, 
6011aa. 
War  supplies,  6841a,  6941aa. 
Supplies  for,    purchase   from-  other  govern- 
ment services,  3265a. 

DEPENDENTS 

Selective  draft,  20444. 

DEPORTATION 

Aliens,  see  Immigration, 

DEPOSITARIES  OF  PUBIilC  MONET8 

Alien  property  custodian's  funds,  3115i/^ff. 
Fiscal  agents  in  sale  of  United  States  bonds, 

etc.,  6829m(%). 
Foreign  countries,  6612a,  6829p. 
Internal  revenue  stamps  for,  6318p. 
Penal  bonds,  deposit  of  United  States  bonds 

with,  3301a. 
Porto  Rican  funds,  3803eee. 
Proceeds  of  sale  of  United  States  bonds  and 

certificates  of  indebtedness,  6829hh,  6S29m. 
War  finance  corporation,  3115%hh. 
War  profits  taxes,  proceeds  from,  6829m  (%). 

DEPOSITIONS 

Hearings  in  land  entries,  fees  for,  4475a. 
Naturalization  proceedings,  4352(7),  4360. 
Search  warrants,  10496^d,  10496%e. 

DEPOSITORIES 

See  Postal  Savings  Depositories, 

DEPOSITS 

Admission   of  aliens   liable    to   exclusion   on 

making  cash  deposit,  4289 ^kk. 
Costs,  suits  by  seamen  without,  1630a. 
Demand  deposits,  defined,  9801. 
Federal     land     bank,    government      deposits, 

9835W. 
Federal  reserve  banks,  9796(1). 
Unallotted  pay  of  persons  in  military  or  naval 

service,  514ooo. 
War-profits  taxes,  proceeds  from,  6829m(%). 

DEPUTT  CLERKS 

See  Clerks  of  Courts. 

DESCENT  AND  DISTRIBUTION 

Sec  Estate  Tax, 

Indian     lands,    determination     of    heirship, 
4234a. 
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DESCENT  AKDDISTRIBirnON  {Cont'd) 

Property  acquired  by  exempt  from  income  tax 

on  individualB,  63363^ff. 
War  risk  insurance,  514uuu. 

DESCRIPTION 

Property  in  indictment  or  information  for 
conspiracy  to  injure  or  destroy  property  of 
foreign  government,  7678p. 

DESERTERS 

Marine  corps,  commutation  of  rations,  2887c. 
Navy,  commutation  of  rations,  2887c. 

DESERT  LANDS 

See  Irrigation, 

Act  March  4,  1915,   c.  1^,  f  5,  extended  to 

certain  pending  entries,  4684occ. 
Entries,    applicants    having     made     enlarged 
homestead  entries,  4684cc. 
Assignment,    effect,    4684ccc. 
Eixpenditures    and   cultivation,     requirements 
suspended  as  to   entrymen  in  military    or 
naval  service,  4678a. 
Grants  to  states  fbr  reclamation,  extension  of 
time  of  segregation  in  Oregon    Carey  Act 
segregation  lists,  4694a,  4694aa. 
Protection  of  rights  of  persons    in  military 

service,  3078^q,  4678a. 
Reclamation  by  United  States,  appropriations, 
crediting  certain  funds  to,  4713aa. 
Entries,  final  water  right  certificates  to 
homestead  entrymen,  4728. 
Patents  to  homestead  entrsrmen,  4728. 
Irrigation  projects,  Castle  Peak  project, 
leaves     of     absence     to    entrymen, 
4708a. 
Grand  Canyon  National  Park,  6249yy. 
King  Hill  project,  Idaho,  4709a. 
Money  received  or  refunded  credited  to 
appropriation  to  project  from  or  on 
account   of   which   collection   made, 
4718aa. 
Secretary  of  Interior  may  suspend  res- 
idence requirement,  4704a. 
Reclamation  fund,  moneys  received  or  re- 
*  funded    in    connection    with    opera- 
tions    credited      to    appropriation, 
4713aa. 
Reimbursement  4712a. 
Royalties  and  rentals  from  potassium 
land  leases,  464011. 
Reclamation  service,  open  market  purchases 
of  suppUes  or  procurement  of  services  not 
exceeding  $50,  6836c 
Residence,  suspending  requirements,  4704a. 
Rights  of  way  through  public  lands  for  irri- 
gation and  drainage  projects,  4934. 
Waterways  commission,  creation,  powers,  etc, 
lOOOS^a. 

DESTRUCTION 

Food,      fuel,      etc.,      8115%ff,       3115%hh, 

8115%qq.  ' 
liquors,  Alaska,  3648m. 

District  of  Columbia,  34211/41. 
Necessaries,  for  purpose  of  enhancing  price, 

3115%ff,  3115%hh,  3115%qq. 
Property  of  foreign  governments    in  United 

States,  7678p. 
Vessels,  notice  to  collectors  of  customs,  8095c. 
Within  territorial  waters  of  United  States 
in  time  of  war,  etc.,  9959%c. 
War  material,  10212hVie>  10212h%. 


DETACHED  OFFICERS 

Elxisting  laws  to  remain  in  force,  1991i. 
Restrictions  suspended  during  war,  2044k. 

DETAILS 

Agricultural  Department,  clerks,  803. 
Army,  clerks  and  employ^  at  headquartezs  or 
divisions  of  armies,  etc.,  to  Bureaus  of 
War  Department  prohibited,  317. 
Enlisted  men,  caring  for  material,  etc, 
3062e. 
Educational  institutions,  228daa. 
Instructors  in  rifle  practice  to  organ- 
'    ised  rifle  clubs,  3071aa. 
Restrictions  on  suspended,  2044k. 
Oflicers,  Aviation  section,  1997aa. 

Educational  institutions,  ISSlf,  18811), 

1881jjj,  2289aa. 
General  staff  corps,  1762a. 
National  Guard  training  camps,  d072i. 
Regular  Army  Reserve,  1892b. 
Restrictions  on  suspended,  2044k. 
Signal  corps,  1867g. 
Employes,  auditing  accounts  of  Military  Es- 
tablishment at  places  other  than  seat  of 
government,  420a(Q. 
Bureau  of  mines  for  service  in  Washing- 
ton, 783a. 
Census  office,  4388b,  4388bb. 
Executive  Departments  to  office  of  Proi- 

dent,  229. 
Executive,  transfer  during  war,  283b. 
Treasury  Department,  378a. 
Explosives  inspectors,  3115^. 
Government  departments,  assisting  engineerB 

in  works  of  flood  control,  10080)4c(2). 
Immigration  officers,  959. 
Marine  Corps,  Dominican  Republic,  2813cc 
Navy,  Dominican  Republic.  2813oc. 

Hydrographic  Office,  657a. 
Persons  in  classified  service    at  Washington 
for   service  outside  District    of  Columbia, 
252a,  420a  (f). 
Public  Health  Service  officers,  050,  0139a. 
Bureau  of  Minesj  9139a. 
Coast  guard,  Army,  or  Navy,  0141a. 
Department  of  Agriculture,  9130b. 
Leprosy  home,  918Se. 
Surveyors  general,  deite  between  offices  ot 

4460a. 
Vessels,  enforcement  of  act  to  prevent  inju- 
ries from  Coast  Artillery  fire,  9862b. 
Inspectors  and  assistant  inspectors,  816& 

DETEHTIOK 

Armed  vessels,  10182c. 
Foreign  vessels,  10179. 

DEVISES 

Property   acquired    by  exempt    from   income 
tax  on  individuals,  6336V6ff. 

DICE 

Internal  revenue  tax,  accounting  for,  refusal 

or    failure    to    account    for,    penalties, 

6371%h. 
Amount,  63094^a(5). 
Collection,   refusal   or  failure  to  collect, 

penalties,  6371^h. 
Information,    refusal  or  failure  to  give^ 

penalties,  6371  ^h. 
Overcollections,  credits  for,  6371  %k.    * 
Overpayments,  credits  for,  6371  V^k. 
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DICE  (Cont'd) 

Internal  revenue  tax  (Cont'd) 

Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal    or  failure  to  pay,  penalties, 

6300%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on  articles    for  export, 

6371  %k. 
Returns,  6300%d,  6371%j. 

Attestation  instead  of  oath,  6371  ^j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

DIPI.OBCATIC  OFFIO£B8 

See  Consular  Ofjioera, 

Clerics  of  embassies  and  legations,  3133. 

Compensation,  additional    to  meet  increased 

cost  of  liTing,  8198a,  8198b. 
Falsely  assuming  or  pretending  to  be,  10514a~ 

10514d. 

DIBEGTOR  OF  BUHBAIT  OF  MIlfES 

Appointment  of  employes,  8116^g. 
Explosives,  regulation  during  war,  8116)4a- 
3115%kk. 

DIBEOTOR     OF     BUREAU     OF    WAR 
RISK  IK8URAHCE 

See  War  Risk  Insurance. 

DIBEOTOR  OF  THE  OEK8UB 

See,  also,  Census. 

Appointments  by,  additional  clerks  and  em- 
ployes during  decennial  censui  period, 
918. 
EInumerators,  4388m. 
Special    agents,    4388b,     4388bb,     4888g, 

4388m. 
Temporary  supervisors,  4388bb. 
Assistant  director   during   decennial    census 
period,  appointment,  916. 
Duties,  916. 
Qualifications,  915. 
Salary,  917. 
Authorization  of  expenditures,  4888kk. 
Copies  of  returns  for  states,  courts,  and  in- 
dividuals, 4388n. 
Detail  of  employes,  4388b. 
As  supervisors,  4388bb. 
Enumeration  districts,  4388c,  4388dd. 
Enumerations,  amendment,  etc.,  4388e. 
Enumerators,  fixing  compensation  of,  4388f. 
Interpreters,  employment  and  compensation, 

43S8ee. 
Private  secretary  during  decennial  census  pe- 
riod, 915. 
Salary,  917. 
Recommendations  for  appointment   of  addi- 
tional officers  during  decennial  census  pe- 
riod, 915. 
Requisitions  for  printing,  43882. 
Salary,  917. 
Schedules,  agriculture  and  live  stock,  4388m. 

Manufactures,  4388mm. 
Supervisors,    allowance    of    clerk    hire    and 
travel  expenses  to,  4388oe. 
Detailing  employes  as,  4388bb. 
Instructions  to,  4388c. 
Recommendations    for    appointment    of, 

4388bb. 
Temporary  appointment,  4388bb. 
Under  direction  of,  4388c. 


Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371^h. 
Amount,  6309%a(12). 
Collection,  refusal  or  iailure  to  collect, 

penalties,  6371^h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371^h. 
Overcollecdons,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371^k. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal  or  failure  to  make,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  ^m. 
Refunds,   taxes   on   articles   for   export, 

6371  %k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 


Compensation  under  war  risk  insurance  act, 

614qqq-514tttt. 
Governor  of  iPorto  Rico,  3803ii. 
Judges,  district  Judge  for  District  of  Porto 

Rico,  8803qq. 

DISABLED  VOIiUNTEEB  80LDIEB8 

See  Soldiers'  Home. 

DI8BUBSIKG  OFFICEB8 

Accountability  for  trust  funds,  6614a. 
Accounts,  time  for  transmission,  extension  of, 

6617a. 
Army,  accountability  for  funds,  6614a. 
Allotments  of  pay,  2170a. 
Appointments,  420a(h). 
Examination  of  books,  etc.,  420a(e). 
Ordnance  Department,  1859a,  1859b. 
Pasrments  from  total  available  balances, 

6614b. 
Pasrments  in  foreign  countries,  420a(b). 
Quartermaster  Corps,   disbursements  by 

other  officers  as  agents  of,  1784a. 
Valuation  of  foreign  moneys  paid  out  by, 
2205a. 
Census  office,  additional  during  decennial  cen- 
sus period,  91&-917. 
Clerk   of  Treasury  Department  to   act  for 
United   States  Tariff  Commission,  5326bb. 
Coast  and  geodetic  survey,  advances,  6774a. 

Salary,  8561a. 
Military  academy,  disbursement  of  and  ac- 
counting for  certain  funds,  2280b. 
State   Department,   chief   of   bureau   of   ac- 
counts as  disbursing  derk,  additional  sal- 
ary, 297. 

DISCHARGE 

See  Vessels, 

Army,  care  of  persons  discharged,  2019d. 
Dishonorable  discharge,  bar  to  war  risk 
insurance,  5148ss. 
Persons  confined  in  disciplinary  bar- 
racks under  sentence  of  courts  mar- 
tial)  2808a,  art.  53. 
Effect  on  suspended  court  martial  sen- 
tence, 2308a,  art.  52. 
Enlisted  Reserve  CorpA,  1892e. 
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DI80HAR6E  (Cont'd) 

Army    (Cont'd) 

Enlistments  under  Act  Feb.  28,  1919,  c. 

79,  1891bb. 
Forgery,  etc.,  ol  certificate,  10242a. 
Government  positions,  civil  service  status, 
3287a. 
Preference  to,  8214a. 
Reinstatement,  3215b. 
Medical  corps,  1829a. 
Officers,  procedure,*  20441. 
Officers*  Reserve  Corps,  1881a,  1881aaa. 
Travel  allowances  to  enlisted  men,  21(M. 
Uniform,   retention   and  wearing,  1949a- 

194Dc. 
War  risk  insurance,  614nnn^,  514888. 
Bankruptcy,  debts  not  affected,  9(301. 
Coast  Guard,  uniform,  retention  and  wearing, 

1949b,  1949c. 
Employes   in   District   of   Columbia,   activity 

in   minimum   wage   controversy,  3421^8. 
Income    tax    employes,    disclosing    returns, 

5887. 
Marine    corps,    government    positions,    civil 
service  status,  8287a. 
Government     positions,     preference     to, 
8214a. 
Reinstatement,  3215b. 
Travel  allowance,  2164. 
Uniform,  retention  and  wearing,  1949a-' 

1949c. 
War  risk  insurance,  614nnn%,  614ss8. 
Navy,  care  of  persons  discharged^  2019d. 
Forgery,  etc..  Of  certificate,  IQ^a. 
Government  positions,  dvil  service  status, 
8287a. 
Preference  to,  8214a. 
Reinstatement,  3215b. 
Travel  allowances,  2164. 
Uniform,   retention  and  wearing,  1949a- 
1949c. 
War  risk  insurance,  614nnn^,  514ss8. 

DISCrPIilKART  BARRACKS 

Existing  laws  to  remain  in  force,  1991a. 
Extra-duty  pay,  2161a. 

DISOONTIKUANOE 

Suit    for    violation    of    immigration    laws, 
4289%p. 

DISCOUHTS 

Federal  reserve  hanks,  obligations  of  member 
banks  secured  by  bonds  of  War  Finance 
Corporation,  3115%gg. 
State  banks  as  members,  9792(10). 
Interest  on  war-savings  certificates,  68292. 
Rates,  review  by  federal  reserve  board,  9797 
(2d). 

DI8CRIMIHATIOH 

Food  and  necessaries,  prohibition,  SllS^ff. 

DISEASES 

Bee    Contoffioue    and    Infectious    Diseaeea; 
Health. 

Social  hygiene,  9188^(a)-9188%(h). 

DISMISSALS 

Army  officers,  false  returns  by  commanding 

officers,  2308a,  art.  57. 
Circuit  courts  of  appeal,  ruleg  of  court,  pp. 

180-183. 


DI8MI8SAI.S  (Oomt'd) 

Internal  revenae,  divulging  income  tax  statis- 
tics, etc.,  6887. 

DISQUAUFlbATIOK 

Executive  secretary  of  Porto  Rico,  3803hh. 

DI8TIIXZa>  SPIRITS  AND  WINES 

See  Jnt<wicating  Liquors, 

Bee,  also.  Fermented  Liquors;   Internal  Rev- 
enue, 

Addition  of  water  to  wine  spirits,  6112. 
Alaska  Prohibition  Act,  3643b-3643r. 
Commandeering  by  President,  3115  %ZL 
District     of      Columbia      Prohibition     Act, 

3421%a-3421%s. 
Food     and     Fuel     Control     Act,     3115^^ 

3115%pp. 
Hawaiian  Prohibition  Act,  3746a,  3746b. 
Imported,  bonded  warehouses,  entry  of  spirits 
shipped  from  foreign  countries  prior  to 
September  1,  1017,  5650a. 
From    Porto    Rico,    for   what    purposes^ 

31151  i/ijgggg. 
Prohibition   of,   3115ii/isgg,   8739bb. 
Punishment,  3115^  i/i  2ggS- 
Internal  revenue  tax,  accouating  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Acts  and  parts  6f  acts  repealed*  SdSOt, 
6371%a. 
Saving  clause,  6371  ?4al 
Alcohol,    filling    packages    with    reduced 
spirits    from    receiving    cistern  for 
payment  of  tax  without  entry  into 
bonded  warehouses,  6028c 
Withdrawal   from    receiving    dsterns, 
etc.,  for  export  free  of  lax,  6127aa. 
Amount,  5986e. 

Bonded  warehouses,  bottling  gin  for  ex- 
port  without  payment  of  tax,  6070aa. 
Drawing   oft  from    receiving  dsterns 
for    deposit   in    warehouse    without 
distillery  warehouse  stamps,  6028d. 
Filling  packages  of  high  proof  spir- 
its with  reduced  spirits  from  receiv- 
ing   cisterns    and    payment   of  tax 
without  entry  into,  6028c. 
General   warehouses,   transfer  of  al- 
cohol and  high  proof  spirits  in  tanks, 
etc.,  to  for  storage,  6028c. 
Grape  wine,  production  on  premises, 
6114g. 
Transportation  for   distilling  ma- 
terial   for    nonalcoholic    wines, 
6114g. 
Removal       from,       prohibition      of, 

3115iVist 
Punishment,   3115iVisSgS. 
Regulations,  3115iVjsg. 
Removal  of  domestic  wines  to  from 

winery,  6114ff. 
Retention  of  spirits  in  during  prohibi- 
tion period,  , bonds.   5986f. 
Imported  spirits,  5986h. 
Loss   by   leakage   on   withdrawal, 
6086g. 
Special    warehouses,     grape    brandy, 
withdrawal    for   fortification  of 
wine,  6110h. 
Wine  spirits,  withdrawal  for  forti- 
fication of  wine,  6110fa. 
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DUTHXED      8PIBIT8     AHD      WXHBB 
(Cont'd) 

Internal  revenae  tax  (Ocmt'd) 
Bonded  warehouseB  (Cont'd) 
Special  warehouaea  (Cont'd) 

Withdrawal    of    wine    apirita    for 
fortification  of  wine,  6114. 
Transfer  of   alcohol  and   high   proof 
apirita  from   receiving  ciiSterns   di- 
rect to  storage  tanka  in,  6028c. 
Bottling  gin  for  export  without  payment 

of  tax,  6070aa. 
Brandy,  exempt  from  certain  provisions 
when    made    from    certain    fruits, 
5990. 
Grape  brandy,  floor  tax  on  uaed  for 
fortification     of     aweet     wjnes, 
6111aa.      • 
Withdrawal  from  distillery  or  spe- 
cial bonded  warehouse  for  forti- 
fication of  wines,  6110h. 
Collection,  refusal  or  failure  to  collect, 

psnalUes,  6371%h. 
Cordials,  amount,  6114h,  61141. 

Collection  by  asaeasment   in  lieu   of 

stamps,  6114k. 
Payment  by  affixing  stamps,  6114J. 
Denatured    alcohol,    manufacturera,    etc., 
of  excepted  from  provisioos  prohib- 
iting   distillation    between    certain 
hours,  6024aa. 
Removal  free  of  tax  for  use  by  Unit- 
ed States,  6137a. 
Leakage,  6197a. 
Bemoval  free  of  tax  for  use  of  na- 
tions   at    war    with    Germany, 
leakage,  6137a. 
Removal,  6137a. 
Transfer  for  denaturing  to  central  de- 
naturing bonded  warehouses,  6137a. 
Distilleries,  alcohol  and  high  proof  spir- 
its,   filling    packagea    with    reduced 
spirits  from  receiving  cisterns  and 
payment  of  tax  without  entry  into 
bonded  warehouses,  6028c. 
Drawing    off    spirits    from    receiving 
dsterns   for   deposit  in   warehouse 
without  distillery  warehouse  stamps, 
6028d. 
Fermenting  tuba,  emptying  and  filling, 
distillers  of  ethyl  alcohol  excepted 
from,  6089a. 
Fruit   distilleries,    gangers   or    store- 
keeper gaugers  for,  assignment 
to,  6114m. 
Ckiugers   or    storekeeper    gaugers 
for,  compensation,  6114m. 
Number,  6114m. 
Spirit    meters,    locks    and    seals, 
6114m. 
Violations  of  provisions  relat- 
ing to,  punishment,  6114Z. 
Withdrawal    of   grape   brandy   or 
wine  spirits  from  for  fortifica- 
tion of  wine,  6110h. 
Meters,   tanks   and    other   apparatus, 

6017aa. 
Reporta  on  surveys,  6002. 
Storage  tanks,   withdrawal   from  for 

export  free  of  tax,  6127aa. 
Survey   of  before   commencing  busi- 
ness, by  whom  made,  6002. 
DiatiUers  of  ethyl  alcohol,  except- 
ed from,  6089a. 
Supp.U.S.CoMP.'19-174 


DISTHXED      8PIBIT8     AHD      WXHBB 
(Gomt'd) 

Internal  revenue  tax  (Conf  d) 
DiatillerieB  (Cont'd) 

Survey    of    before   commencing   buai- 
nesa  (Cont'd) 
Reporta    of,    6002. 
Warehouaea,  drawing  dlatilled  spirits 
from  receiving  cisterns  after  de- 
posit   without    distillery    ware- 
house stamps,  6028b. 
Drawing    spirits    from    receiving 
cisterns  for  deposit  in  without 
warehouae  stamp,  6028d. 
Withdrawal    of    spirits   from   for 
export  free  of  tax,  6127aa. 
Withdrawal    from    receiving    cisterns 

for  export  free  of  tax,  6127aa. 
Withdrawal  on  original  gauge,  6028d. 
Distillers,  bonds,  distillers  of  ethyl  alco- 
hol, 6089a. 
Returns  by,  monthly'  examination  by 
commissioners,    distillers    of    ethyl 
alcohol  excepted  from,  6089a. 
Special  excise  tax,  amount,  etc.,  6980o, 
(12),  5980i-5980t 
Nonpayment,    punishment,    0980s, 
6371%h. 
Ethyl  alcohol,  distillers  of  excepted  from 
certain  proviaions,  6089a. 
Filling     fermenting     tubs     in     sweet 
mashed  distilleries,  exceptions  from 
provisions  relating  to,  6089a. 
Fortification    of    sweet    wines    with, 

61147. 
Leakage,  allowance  for,  6131a. 
Manufacturers,    etc.,    excepted    from 
provisions     prohibiting     distillation 
between  certain  hours,  6024aa. 
Removal  to  central  denaturing  bond- 
ed   warehouses   for    denaturing, 
6137a. 
Leakage,  6137a. 
Export,  bottling  gin  for  without  payment 

of  tax,  6070aa. 
Fines  and  penalties,  evading  or  attempt- 
ing to  evade  tax  on  wines,  etc.,  6114Z. 
Floor  tax,  amount,  5986j,  5986k. 

Grape  brandy  or  wine  spirits  for  for- 
tification of  aweet  winea,  6111aa. 
Sparkling  wines,  61141. 
Still  wines,  6114i. 
Forfeitures,    evading    or    attempting    to 

evade  tax  on  wines,  61141. 
Gin,   bottling   in   bond   for   export   with- 
out payment  of  tax,  6070aa. 
Grape  brandy,  floor  tax  on  used  for  for- 
tification of  sweet  wines,  6111aa. 
Grape  wine,  production  on  bonded  prem- 
ises, 6114g. 
Transportation  for  distilling  material 
for  nonalcoholic  wines,  6114g. 
Imported    perfumes    containing    distilled 
spirits,  amount,  59861. 
Collection,  59861. 

Deposit   as    internal    revenue    collec- 
tions, 5986L 
Industrial  distilleries,  removal  of  ferment- 
ed  liquors   to   for   distillation    without 
payment  of  tax,  6151aa. 
Information,   refusal   or   failure   to  give, 

penaltiea,  6371%h. 
Liquors,  amount,  6114h,  61141. 
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DI8TIIXED      SPIRITS      AND      WINES 
(Cont'd) 

Internal  revenue  tax  (Cont'd) 

Liquors  collection  by  aBsesament  in  lieu 
of  stamps,  6114k. 
Tax,     payment     by     affixing     stamp, 
6114J. 

Manufacturers  of  stills,  special  excise 
tax,  amount,  etc.,  5980o(12),  5980r- 
5980t 

Special  excise  tax,  nonpayment,  pun- 
ishment, 5980s,  6371%h. 

Natural  wine  defined,  6110f. 
Offenses,  6371^h. 

Evading  or  attempting  to  evade  tax 
on  wines,  61141. 

Violations  of  provisions  of  law  relat- 
ing to  fortification,  mixing  or  blend- 
ing of  wines,  61141. 
Payment,   bottling   gin  for   export  with- 
out, epTOaa. 

Lessee  to  pay,  when,  6371  ^m. 

Befusal  or  failure  to  pay,  penalties, 
6371,%h. 

Vendee  to  pay,  when,  6371  ^m. 
Pure  sweet  wine  defined,  6112. 
Receiving    cisterns,    filling    packages    oil 
high    proof    spirits    with    reduced 
spirits    from,    without    entry    into 
bonded  warehouses,  6028c. 

Withdrawal  of   spirits  from  for   de- 
posit in  distillery  warehouse  without 
stamps,  6028d. 
Rectified,   purified   or   refined,   additional 
tax,  amount,  5986k. 

Additional  tax,  exceptions,  5086k. 

Blended  whiskys,  5986k. 

Increase  in  volume  after  payment  of 
tax,  5986k. 

Punishment,    etc.,    for    violations    of 
provisions  relating  to,  5986k. 

Reduction  in  proof  after  payment  of 
tax,  5986k. 

Regulations  for  use  of  taxable  spirits, 
5986k. 

Rectifying  houses,  meters,  tanks  and  oth- 
er apparatus,  6017aa. 
Refunds,  taxes  on  articles  leased  for  ex- 
port, 6371%k. 

Taxes    on    articles    sold    for   export, 
6371%k. 
Retail  liquor  dealers   special  excise  tax, 
amount,     etc.,     5980o(12),     5980r- 
6980t. 
Special  excise  tax,  nonpayment,  pun- 
ishment, 5980s,  6371^h. 
Returns,     attestation    instead    of    oath, 
637l%j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 

Spirits  in  bonded  warehouse  during  prohi- 
bition period,  bonds,  5986f. 

Cancellation  of  old  bond,  59S6f. 

Imported  spirits,  5986h. 

Laws  applicable  to,  5986f. 

Loss  by  leakage  on  withdrawal,  5986g. 

New  bond  on  expiration  of  prohibition 
period,  5986f. 

Tax  not  due  on,  5986f. 
Stamps,  distillery  warehouse  stamps,  dis- 
continuing use,  59861. 


DISTHXED      SPIRITS      AND      WINES 
(Cont'd) 

Internal  revenue  tax  (Cont'd) 
Stamps  (Cont'd) 

Distillery  warehouse  stamps,  drawing 
spirits  from  receiving  cisterns  and 
deposit     in     warehouses     without, 
6028d. 
General  bonded  warehouse,  discontia- 
uing,  59862. 
Retransfer,  discontinuing,  5966L 

Reissue  when  lost  or  destroyed,  6097. 
Sparkling  wines,  6114jj. 

Assessment  in  lieu  of,  6114k. 
Special  bonded  warehouse,  discontina- 

ing,  59861. 
Still    wines,    6114j. 

Assessment  in  lieu  of,  6114k. 
Transfer  brand,  discontinuing,  59862. 
Use   of  certain  stamps  may  be  dis- 

continued,  59861. 

Vermuth,  assessment  in  lieu  of,  6114k. 

Wholesale   Uquor   dealers,   stamps  in 

exchange   for   stamps   for   rectified 

spirits  prohibited,  69861. 

Tax  paid   grain   alcohol,   fortification  of 

sweet  wines  with,  61141. 
Transfer  of  alcohol  or  high  proof  spirits 
from     receiving     cisterns     or     storage 
tanks   for   transportation   for   exports, 
etc.,  6028c. 
Wholesale  liquor  dealers,   spedal  excise 
tax,  amount,  etc.,  5080o(12),  5980r- 
5&80t. 
Special  excise  tax,  nonpaymentt  pas- 
ishm^nt,  5980s,  6371  %h. 
Wineries,  gangers  or  storekeeper  gang- 
ers for,  assignment  to,  6114m. 
Gangers  or  storekeeper  gangers  for, 
compensation,  6114m. 
Number,  6114in. 
Removal  from  for  export,  6114ff. 
Removal   from   to   bonded   premises, 
6114ff. 

Wines,  additional  tax  on,  rectified,  puri- 
fied or   refined,  5986k. 

Allowance  for  unavoidable  loss  dur- 
ing cellar  treatment,  6114bL 

Blending,  6114Z. 

Cellar  treatment,  allowance  for  loss 
during,  6114n. 

Champagne,  amount,  6114h,  6114L 
Collection  of  tax  by  assessment 

in  lieu  of  stamps,  6114k. 
Floor  tax,  61141. 
Classification,  6110g. 
Definition  of,  6110f. 
Ethyl  alcohol,   fortification  of   sweet 

wines  with,  6114L 
Evading  or  attempting  to  evade  tax, 

punishment,  6114Z. 
Fortification,  6110f,  6112. 

Oifenses,  punishment,  61141. 
Withdrawal  of   grape   brandy  or 
wine  spirits  from  fruit  dis- 
tillery    or     special     bonded 
warehouse  for,  6110h. 
Tax,  amount,  6110h. 
Fortification  of  pure  sweet  wines  with 

wine   spirits,  6111. 
Grape    wine,    production    on    bonded 
premises,  6114g. 
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DI8TII.LED      BPIBITB     AHD      WUfEM 
(Cont'd) 

Internal  revenue  tax  (Cont'd) 
Wines  (Cont'd) 
Grape  wine  (Cont'd) 

Transportation  for  distilling  ma- 
terial   for    nonalcoholic    wines, 
6114g. 
Mixing  or  blending,  6114L 
Natural  wine,  definition  of,  6110f. 
Nonalcoholic     wines,     production     of 
grape  wine  on  bonded  premises 
for  distilling  material  for,  6114g. 
Transportation  of  grape  wines  for 
distilling  material  for,  6114g. 
Removal   of  domestic  wines  for   ex- 
port, 6114ff. 
Removal    of    domestic    wines    from 

winery,  6114ff. 
Retention  in  bonded  warehouses  dar- 
ing prohibition  period,  5986h. 
Sparkling     wines,     amount,     6114h, 
6114i.  . 
Collection  of   tax  by  assessment 

in  lieu  of  stamps,  6114k. 
Evading  or   attempting   to  evade 

tax,  punishment,  6114Z. 
Floor  tax,  61141. 

Evading     or     attempting     to 
evade,   punishment,   6114Z. 
Notices,    bonds    and    inventories, 

6114J. 
Payment  of  tax  by  affixing  stamps, 
6114J. 
Stamps    reissued    when   lost   or   de- 
stroyed, 6097. 
Still  wines,  amount,  611Qg. 

Collection  of  tax  by   assessment 

in  lieu  of  stamps,  6114k. 
Evading   or  attempting  to   evade 

punishment,  6114L 
Exceptions,  6114J. 
Floor   tax,  6114L 

Evading     or     attempting     to 
evade,   punishment,   61142. 
Notices,    bonds    and    inventories, 

6114J. 
Payment  by  affixing  stamps,  6114J. 
Storage,    allowance    for   unavoidable 

loss,  6114n. 
Sweetening    wine,    when    permitted, 
6110f. 

Sweet    wines,    definition    of,    6110f, 
6112. 

Floor  tax  on  grape  brandy  or 
wine  spirits  for  fortification  of, 
6111aa. 

Floor  tax  on  wine  spirits  for 
fortification,  evading  or  attempt- 
ing to  evade,  punishment,  61147 

Fortification    with    ethyl    alcoho 
6114J. 

Fortification  with  tax  paid  grain 
alcohol,  6114Z. 

Fortification  with  wine  spirits, 
6111. 

Grape    brandy    for     fortification, 
floor  tax,  evading  or  attempting 
to  evade,  punishment,  61141. 
Spirits  used  to  fortify  pure  sweet 
wines,  definition,  6112. 
Unlawful    mixing    or    blending,   pun- 
ishment, 61141. 


DISTUXED      BPIBTTS      AHD      WXHBB 
(Cont'd) 

Internal  revenue  tax  (Cont'd) 
Winea  (C<mt'd) 

Unlawful    recovery    of    spirits   from, 

punishment,   61142. 
Vermuth,  amount,  611Qg. 

Collection  of   tax  by  assessment 
in  lieu  of  stamps,  6114k. 
Violations   of  provisions   of   law   re- 
lating to  punishment,  61142. 
Wines  containing  more  than  24  per 
centum  of  absolute  alcohol  classi- 
fied as  distiUed  spirits,  6110g. 
Wine  spirits,  definition  of,  6112. 

Floor  tax  on  used  for  fortification  of 

sweet  wines,  6111aa. 
Fortification    of    pure    sweet    wines 

with,  6111. 
Use  to  fortify  pure  sweet  wines,  6111. 
Record  of  materials  used,  6112. 
Special  tax  when  used  to  fortify 
wine,  6111aa. 
Withdrawal   from   distillery   or    spe- 
cial  bonded   warehouse   for  fortifi- 
cation of  wines,  6110h. 
Withdrawal  from   warehouses,   6114. 
Withdrawals,  wine  spirits  for  fortifying 
pure  sweet  wines,  6114. 
Prohibition      amendment      to      constitution 

(Const,  Am.  18),  p.  2678. 
Prohibition    sones    around    mines,    factories, 

etc.,  31151  Viae. 
Revenue  Act  of  1917,  pp.  1199,  1200,  1206, 

1209,  1210. 
Use  of  mails  for  advertisement  of  intoxicat- 
ing liquors  intended  for  prohibition  states, 
10387a-10387ee. 
Wartime       prohibition      act,      3116ii/isf- 
31151  i/i2h. 

DI8TIIXERIE8 

Bee  DUtUled  8pint$  and  Wines;  Fermented 
lAquora. 

DISTIIilfBB 

Bee  DittiUed  Bpiriit  and  Winei. 

DI8TRE8B 

(Collection  of  income  tax,  6336%tt(f). 
Rent,  persons  in  military  service,  3078^ ee. 

DISTRICT  ATTORNEYS 

Alaska,  abatement  of  liquor  nuisance,  3643kk. 
Information  for  violation  of  liquor  laws, 
364300. 
Assistants,  salaries,  1420a. 
Compensation,  Connecticut,  1450b. 
District   of   Columbia,    abatement   of   liquor 
.  nuisances,  3421^ hh. 
Clerical  hire,  office  rent,  etc.,  1448. 
Deputies,  etc.,  compensation,  payment  to, 

1448. 
Prosecutions  for  violation  of  liquor  laws, 

3421^p. 
Subsistence,  1432a. 
Export     trade,     recovery     of     forfeitures, 

8836V4e. 
Food,  etc.,  conservation  act,  prosecuting  libel 

cases,  3H5%h. 
Immigration  laws,  duties  relating  to,  4289^p. 
Law  books,  marking,   1340a. 

Transmission  to  successor  1340a. 
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BI8TBI0T  ATTORNETS   (Cont'd) 

Notice  to,  naturalization,  depositions  to  es- 
tablish residence,  4369. 

Reports  of  violations  of  internal  revenue 
laws  filed  with  by  Internal  Revenue  col- 
lectors, 5884. 

DISTRICT  COURTS 

Bee  Clerks  of  Courts;  District  Judges, 

Admiralty,  actions   arising  under  War  Risk 

Insurance  act,  514e. 
Alaska,  granting  liquor  licenses,  3643pp. 
Intoxicating     liquor     permits,     8643bl>- 
3643dd,  3643ff-^643gg. 
Bailiffs,  actual  attendance,  972a. 
Condemnation  of  arms,  etc.,  intended  for  ex- 
port,  7678fr-7678k. 
Court  houses  and  court  rooms,  northern  dis- 
trict of  California,  1057a. 
Criers,  actual  attendance,  072a. 
Jurisdiction,  admiralty  causes,  991(3). 

California,  southern  district,  condemnation 

of  North  Island,  1867ddd. 
Condemnation  of  Cape  Cod  Canal,  9881b. 
Condemnation   of  Chesapeake  and   Dela- 
ware Canal,  9881a. 
Condemnation  'of  timber,  sawmills,  camps, 

etc.,  6911  aa. 
Electric  power  generation,  etc.,  eminent  do- 
main, 31151^/12  A* 
Espionage  Act,  10401c,  10514b. 
Federal  control  of  transportation  systems, 

violations  of  act,  3115% k. 
Immigration  laws,  4289^ bb,  4289%p. 
Interpleader  by  insurance  companies,  etc, 

991a. 
Military  offenses  committed  within  Canal 

Zone,  etc.,  10208. 
Prize  cases,  991(3). 
Requisition  of  buildings  by  Department  of 

Agriculture,  839c. 
Requisition   of   hospital  facilities    during 

war,  3115iVi5a, 
Requisition  of  property  for  housing  war- 

industry  employes,  3115%a. 
Requisition  of  storage  facilities  for  wheat, 

3115%kk(3). 
Revenue  Act  of  1918,  enforcing*  6371^  p. 
Trading   with    enemy,    3115^e,    3115^1, 

3115%ii. 
War  risk  insurance  actions,  514e,  514kk. 
Workmen's  compensation,  rights  and  rem- 
edies under  saved  to  suitors,  991(3). 
Rules  of  procedure  in.  Trading  with  Enemy 

Act,  3115%i. 
Seamen,  deposit  for  costs,  etc.,  when  not  re- 
quired, 1630a. 
Terms  of  court.  Oklahoma,  1088,  1088a, 
Texas,   1005b.   1095bb. 
Virginia,  1102. 
War  risk  insurance,  enforcing  attendance  of 
witnosacs,  514kkkk. 
Jurisdiction,  514e,  514kk. 

DISTRICT  JUDGES 

Bee  District  Courts, 

Appointments  by,  clerks  of  courts,  1385a. 

Court  officials,  1237. 

Jury  commissioner,  1253. 
Disabilities,    additional   judges,    appointment, 
1237. 


DISTBICT  JUD6S8  CConVdD 

Disabilities  (Cont'd) 

Additional  judges  (Cont'd) 
Additional    judges,    powers    and    duties, 
1237. 
Retirement  of  disabled  judge,  vacant 
not  to  be  filled,  1237. 
Salaries,  969. 

Search  warrants,  10496%a. 
Texas,  additional  for  Northern  District,  968i, 
968j. 
Additional  for  western  district,  968h. 
Vacancies,  968j,  1237. 

DISTRICT  OF  COXiDMBIA 

Bee  Court  of  Appeals  for  District  of  Colum- 
bia;  Public  Buildings  and  Grounds. 

Air  craft  employes,  1867ccccc. 

Anacostia  Park,  part  of  park  system,  3363a. 

Assignment  to,  officers  detailed  to  g^ieral  staff 

corps,   1762a,  1762aa. 
Attorneys,  condemnation  proceedings,  525a. 
Cadets  at  military  academy,  2230c 
Capital  Issues  Committee,  ofllce,  3115%2L 
Census,  4388a. 
Central  heating,  lighting,  and  power  plants, 

buildings  supplied  from,  3332a. 
Chief  inspector  of  locomotive  boilers,  office, 

8632. 
Civil  service  examinations,  place  of  holding, 

3284. 

Clerks,    transfer    to  and   from    departments, 
251c. 

Commissioners,  appointment  of  minimum  wage 
board,  3421%b. 
Information    to   Minimum    Wage    Board, 

d421^h. 
Prohibition  Act,  8421%c^^421%d. 
Receipting    for    equipment    issued    home 

guard,  3093a. 
Reports  by  pharmacists  as  to  intoxicating 

Uquors,  3421%bb. 
Reports   to,   by    Minimum    Wage    Board, 
3421  %f. 
Condemnation  proceedings,  attorneys,  525a. 
Corporation  counsel,  prosecutions  for  viotatioo 
of  liquor  law,  3421i4p. 
Prosecutions    for    vic^ation    of   minimom 

wage  act,  3421  %u. 
Reports  to,  of  violation  of  minimum  wage 

act,  3421%  p. 
Representation  of  Minimum  Wage  Board 
on  appeals,  3421  %g. 
Details  of  army  officers  to  general  staff  corps, 

suspension  of  provision.  1762aa. 
Details   of   persons   in   classified   service  for 

service  outside  of  District,  252a,  420a(0. 
District  attorney,  deputies,  etc,  compensation, 
payment  to,  1448. 
Enforcing     prohibition     act,     3421^hh. 

3421%p. 
Office  rent,  clerical  hire,  etc.,  1448. 
Subsisljence,  1432a. 
Druggists,  alcoholic  liquors,  3421  %bb. 
Emergency  supplies,  purchase  of,  6836bb. 
Employes,  compensation,  additional,  3270a. 
Excise  board,  abolition,  3421  Ms. 
Explosive  inspectors,  detailing  for  dnty  in, 

3115i4g. 
Flag,  definition  of,  8d69b. 

Mutilation,  etc,  punishment,  3369b. 
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DISTRICT  OF  COIiUMBIA  (OoiKt'd) 

Flag  (Cont'd) 

Use     of     for     advertising,     panlshment, 
3369b. 
Fuel,  appropriation  for,  use  of,  336dee. 
Government  fuel  yards,  3369e. 
Housing    war-industry     employes,     8115%a-^ 

3115%i. 
Income  from  governmental  functions,  exemp- 
tion from  income  tax,  6336% ff. 
Internal  revenue,  expenditures  in,  restrictions, 

6371  %a. 
Intoxicating  liquors,  advertisements,  etc.,  of 
manufacture,      etc.,      of>      punishment, 
3421  :^f. 
Affidavits  by  purchasers,  3421  %d. 
Alcoholic  liquors  defined,  3421^  a. 
Authority  to  administer  oaths,  3421  %p. 
Being  drunk  on  streets,  etc.,  punishment, 

3421  %g. 
Civil  actions  for  damages  from  sale,  etc., 

3421^m. 
Commissioners,    enforcing    act,    3421^0, 

3421^p. 
Criminal  procedure,  3421^ p. 
.Definitions,  3421^r. 
Delivery  by  carriers,  3421  ^dd. 
Drinking    on    streets,    etc.,    punishment, 

3421  i4g. 
Effective  date  of  act,  3421^s. 
Enforcement  of  act,  failure,  punishment, 

3421^0. 
Evidence,   internal   revenue   tax  receipts, 
3421  %ff. 
Paying  special  federal  taxes,  3421  ^gg. 
Becords  of  transportation  companies, 
3421  ^b. 
Excise  board  abolished,  3421^8. 
Illegal    manufacture,    etc.,    no    property 

rights  in,  3421^4  Z. 
Importation,  etc..  by  Government  depart- 
ments, etc.,  3421  ^cc. 
Informations     for      violations     of     act, 

3421^4  p. 
Injunctions,  342i:^hh,  3421^1. 

Internal  revenue  tax  receipts  as  evidence, 

3421  %ff. 
Intoxication  of  locomotive  engineers,  etc., 

punishment,   3421  ^n. 
Keeping  or  giving  away  to  evade  act,  pun- 
ishment, 3421  ^ee. 
Licenses  for  manufacture,  etc.,  of  permit- 
ted liquors,  3421  ^cc. 
Liquors,  etc.,  permitted  to  be  manufactur- 
ed, etc.,  3421  Viaa. 
Maintenance   of   places   for   receiving   or 
keeping  for  gift,  etc.,  incriminating 
testimony,  3421  ^/4e. 
Punishment,  3421  i4e. 
Manufacture,    importation,    sale,    etc.,    in 

prohibited,  punishment.  342114a. 
Partial  invalidity  of  act,  3421  ^^q. 
Payment  of  special  taxes  prima  facie  evi- 
dence of  keeping,  etc.,  3421V4ffg. 
Public  Buildings  Commission,  3369aa. 
Public     nuisances,     abatement,     3421  %h, 
3421  ^hh. 
Injunction  against,  3421  Vihh. 
Maintenance  by  tenant,  3421^j. 
Permitting   maintenance,    punishment, 

342114  k. 
Punishment,  342114  b. 
What  places  are,  3421i4h. 
^Records  of  sales  by  pharmacists.  3421^  bb. 


DI8TBICT  OF  COIiXTMBIA  (Coait'd> 

Intoxicating  liquors  (Cont'd) 

Sales,  etc.,  by  licensed  manufacturers,  rec- 
ords of,  3421%d. 
Sales,  etc.,  by  pharmacists,  3421  ^bb. 
Searches  and  seizures,  3421  ^ff,  8421%L 
Shipment,  etc.,  into  prohibition  territory, 
provisions  relating  to  extended  to  Dis- 
trict, 10387ee. 
Shipments  by  carriers,  records  of,  3421  V4<i- 
Time  of  taking  effect  of  act,  3421^s. 
Transportation  into  District,  affidavits  at- 
tached to  shipments,  3421  %b. 
Records  of,  3421  ^b. 
Wine  for  aacramentid  purposes,  permits, 
3421%c. 
Intoxication  by  certain  persons,  punishment, 

3421%g,  3421  %n. 
Joint  Commission  on  Reclassification  of  Sala- 
ries, appropriation,  3270b. 
Lease    of    buildings    for    military    purposes, 

6932a. 
Minimum  wage  law,  appropriation  for  enforce- 
ment of  act,  3421i^g. 

Citation  of  act,  3421i^w. 
Construction,  3421  %w. 
Definitions,  3421  ^a. 

Employes,  discharge,  punishment,  3421^8. 
Discriminations    against,   punishment, 
3421  ViS. 
Licenses  to  work  at  less  than  minimum 

wage,  3421  %m. 
Minimum  Wage  Board,  agents,  3421%c. 
Appointment,  3421  i^b. 
Compensation   of   members,   3421  ^c. 
Conferences    to    determine    minimum 
wages   of  women,   3421%j. 
Approval,    etc.,    of    recommenda- 
tions, hearings,  3421^1. 
Report       and       recommendations, 

3421  ^k. 
Separate  inquiries,  3421,^0. 
Decisions,   review,  34i21%q. 
Employes,  3421%c. 
Investigation  of  wages,  3421  ^h. 

Employers*  registers,  3421  ^h. 
Number  of  members,  3421  ^b. 
Oaths,  administration  by,  3421  ^d. 
Orders,  3421%l,  3421%n. 

Investigation d    as    to   compliance 

with,  3421  %p. 
Separate   orders  affecting  branch 
of  occupation,  3421^0. 
Organization,  3421  i^c. 
Quorum,  3421%b. 
Reports,  3421%f. 
Rules  and  regulations,  3421^6. 
Secretary,  duties,  3421  ^c. 
Salary,  3421ViC. 
Selection,  3421  %c. 
Standard  of  minimum  wages,  3421  %i. 
Subpcenas,   3421i^d. 
Terms  of  office,  3421  %b. 
Testimony  before,  3421  %d. 
Vacancies  in  office  of,  342114b. 
Wages      of     minors,      determination, 
3421  %n. 
Prosecutions,   procedure,  3421  ^n. 
Purposes  of  act,  3421  %w. 
Title  of  act,  3421 14  w. 
Violations  of  act,  by  officer,  agent,  etc., 
3421%t. 
Punishment,  3421i^r-3421^t. 


2758 


QBNBRAL  INDHZ 
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DI8TBICT  OF  OOIiXTMBIA  (Cont'd) 

Minimum  wage  law  (Cont'd) 

Wages,      recovering      under      payments, 
3421%v. 
National  guard,  commanding  general,  field  ar- 
tillery equipment,  requisition,  3062. 
Commanding  general,  infantry  equipment, 
requisition,  3061a. 
Property  and  disbursing  officer,  desig- 
nating, 3464a. 
Nayal  academy,  appointment  of  midshipmen 

to,  2726c. 
Obligations  of,  interest  on  exempt  from  income 

tax  on  individuals,  6336^ff. 
Officers  and  employes,  leaves  of  absence  to 
when  ordered  to  duty  as  members  of  offi- 
cers' reserve  corps,  1881cc. 
Restoration  to  position,  1881ccc. 
Salaries  of  included  in  gross  income  for 
income  tax  purposes,  6336%  ff. 
Officers,  exempt  from  opium  tax,  6287g. 

Exemption    from    selective    draft,    2044d. 
Open  market   purchases   or  services   outside 
Difitrict    not    exceeding    certain    amounts, 
6836b,  6836c-6836f. 
Parks,  Anacostia  Park  part  of,  3363a. 

Piney  Branch  Parkway  Induded  in  sys- 
tem, 3360a. 
Potomac  Park  bathing  beach,  8361c 
Rock    Creek    park    included    in    system, 
3360a. 
"Person"  includes.  8115%bb. 
Pharmacists,  alcoholic  liquors,  8421^bb. 
Piney  Branch  Park  Way,  part  of  park  sys- 
tem, 3360a. 
Play  grounds,  part  of  Washington  Aqueduct, 

aS45a. 
Potomac  Park  bathing  beach,  8361c. 
Public  Buildings  Commission.  3369aa. 
Requisition  of  buildings.  6933c. 

Department  of  Agriculture,  830c. 
Rock  Creek  Park,  part  of  park  system.  3360a. 
Salaries,  investigation,  Bureau  of  Efficiency, 
3286J. 
Inveflti^ation,   Joint  Commission   on   Re- 
classification, 3270b. 
Schools,   free  tuition  for  children  of  officers 
and  men  of  Army  and  Navy,  3369c. 
Special   free   instruction   to  soldiers   and 

sailors.  3369d. 
Teachers,  double  salaries,  3230b. 
"State"  includes.  9188M(h). 
Tidal  bathing  beach,  3361c. 
War  Finance  Corporation,  office,  3116%cc. 
Washington  aqueduct,  control  by  Secretary  of 
War,  3311a. 
Part  of  for  play  grounds,  3345a. 

DISTRICTS 

Bnumeraiion  districU,  see  Cen»U9, 

Boiler  inspection  districts,  8633. 

Bonds,    powers    of    federal    reserve    banks. 

9797(2b). 
Taxes,  discharge  in  bankruptcy,  effect,  0601. 

DITCHES   AND  DRAINS 

Census,  statistics,  4388b. 

Condemnation  proceedings  by  United  States 
in  behalf  of  state,  9881c. 

Mutual  ditch  companies,  exemption  from  in- 
come tax  on  corporations,  6336i>^o(10). 

Public  lands  in  Minnesota,  erroneous  cash  en- 
tries validated,  4976a. 


DITCHES  AND  DRAINS  <Ooatfd> 

Rights   of   way   through    public    lands,  etc^ 

4934,  493a 
Waterways  Commission,  10003^  a. 

DIVERSION 

Waters  of  Niagara  river,  9989j. 

DIVIDENDS 

Federal  controlled  transportation  aystems. 
payment  of,  3115%  e. 

Federal  reserve  banks,  9791(1). 

Inclusion  in  gross  income  for  income  tax  pur- 
poses, 6336^ff. 

State  banks,  memberahip  in  federal  resem 
bank,  9792(4). 

DIVISION  OF  VENEREAL  DISEASES 

See  HealiK 

DIVISIONS 

^fee  Chief9  of  DivUiont. 
Signal  corps,  18671. 

DIVORCE 

Allotments  by  persona  in  military  or  saTil 
service,  614o,  614p. 

DOCKET 

Circuit  courts  of  appeal,  rules  of  court,  pp. 
18(K-191. 

DOCKS 

fifee  VetaeU;  Wharves. 

Acquisition  by  United  Sutes,  SllSJi. 
Construction  in  Canal  Zone,  6828b. 

DOCK-TARDS 

Obtaining  information  concerning,  10212a. 

DOCUMENTS 

Cotton  futures  tax,  production,  6309L 
Internal  revenue  tax  on,  6318hh-6318p. 

DOMESTIC  COMMERCE 

See  Commerce  and  yaviffation. 

Bureau  of,  annual  report,  contents,  879. 
Disposition  of  moneys  received  from  sales 
of   reproductions   of   special   statistical 
compilations,  888a. 

DOBfESTIC   SERVANTS 

(Contract  labor  laws  not  applicable  to,  4289^b. 
District  of  Columbia,  minimum  wage  law  not 
applicable  to,  8421^a. 

DOMINICAN  REPTJBI.IC 

Detailing  members  of  navy  and  marine  corps 
to,  2813CC. 

DONATIONS 

Aircraft  patents,  31151/8  if. 
Aviation  schools,  lands,  etc,  1867dd,  1867n. 
Crater  Lake  National  Park,  land,  etc,  fS230L 
Experimental  mine  and  explosive  plant,  787c 
Forest  reserve  in  North  Carolina,  5249v. 
Glacier    National    Park,    buildings,    etc,   in, 

6248mm. 
Income  tax  exemption,  6336%  ff. 
Lafayette       National       Park,       acceptance, 

5249%c 
Mesa  Verde  National  Park,  5242a. 
Mt.  Rainier  NaUonal  Park,  62272. 
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Rocky  Mountain  National  Park,  5249dd. 
Vocational    rehabilitation    fund,    acceptance, 
3078%g. 


See  Haute  of  RepreaentativeB^ 

DOUBIiE   8AI1ABIE8 

Extra  compensation  prohibited,  3230c. 

DRAFTS 

See  Selective  Draff. 

Collection  by  federal  reserve  banks,  charges, 

9796(1). 
Imported   or  exported   goods,   acceptance  by 

federal  reserve  banks,  9796(5). 
Security  for  federal  reserve  note,  9799(2). 


Coast  and  Geodetic  Survey,  salaries,  8561a. 
Coast  guard,  8459^a(15). 
Legislative  drafting  service,  lOda. 
State  department,  297. 


See  Ditche9  and  Drains. 

DREDGING  PULNTS 

River  and  harbor  improvements,  hiring,  9891a. 

DRIVE\7ATS 

Stock  raising  homestead  entries,  reservation 
of  lands  for,  4587j. 

DROP  IiETTERS 

See  Pottage, 

DRITGGISTS 

Sale     of     liquor     in  District     of  Columbia, 
8421^bb,  3421^cc. 

DRUGS 

See  Opium. 

Marine  corps,  intemperate  use,  deduction  of 

pay,  etc.,  2900a, 
Navy,  Intemperate  use,  deduction  of  pay,  etc, 

2900a. 

DRY  DOORS 

See  Vessels, 

Boston,  Massachusetts,  2804bb. 

Condemnation      of    timber,      sawmills,     etc, 

6911aa. 
Lease  or  requisition  of  use  of,  compensation, 

8II51/16J. 

Operation,  proceeds,  3115i/i6JW. 

Partial  invalidity  of  act,  3115i/i6kk. 

Suits  against  United  States,  3115i/i6JJ- 

Violations  of  act,  punishment,  3115i/i6k. 
Priority  of  use  of,  3115i/i«iii. 

Partial  invalidity  of  act,  3115i/iakk. 

Suits  against  United  States,  3115i/ieJi. 

Violations  of  act,  punishment,  3115i/iek. 
Sale,  etc.,  in  violation  of  shipping  act, 
8146r(l). 

DUE  PROCESS  OF  I«AW 

Porto  Rico,  3803aa. 

EASEMENTS 

GrLnd  Canyon  National  Park,  5249xz. 
Leased  potassium  lands,  4640gg. 


See  Vooational  RehdhiUiafion  of  Soldier$  and 
Sailors. 

Bureau  of  vocational  education,  9390%cc 

Commissioner  of,  Porto  Rico,  3803if. 

Traveling  and  subsistence  expenses  of  teach- 
ers instructing  children  of  Ughthouse  keep- 
ers, 8435c. 

Vocational,  9390%a-9390%mm. 

Vocational  rehabUitation  of  soldiers  and  sail- 
ors, 3078%a-3078%i. 

EDUCATIONAL  INSTITUTIONS 

See  Indian  Schools, 

Army  commissions  to  honor  graduates,  grade 
of  second  lieutenant,  1920a,  1920b. 

Assignment  of  drafted  soldiers  to  for  train- 
ing, 204i4kk. 

Cadets,  uniform,  wearing,  etc,  1949a, 

Commutations  for  uniforms,  1881kk. 

Exemption  from  tax  of  sales  of  sculpture,  etc., 

«309%c  __-- 

Military  academy,  appointment  to,  ZJavc 
Military  equipment,  issuance  by  War  Depart- 
ment, 2289aa.  ^  .        . 
Reserve  Officers'  Training    Corps    units  at, 
commissions    to    graduates   in    Officers 
Reserve  Corps,  I88I0. 
Detail  of    Army  officers    as  instructors, 

1881f.  - 

Discharge    of  members    from    course  of 

training,  1881f. 
BligibiUty  for,  1881f. 

EDUCATIONAL  SOCIETIES 

Income  tax,  exemption  from,  6336% 0(6). 
Internal  revenue  tax  on  admissions,  exemp- 
tion from,  5980o(5),  6309%a. 
Postage  on  second  class  mail  matter  of,  73o8b. 


Bureau  of,  3286e-3286k. 

Information  furnished  to,  by  departments, 

3286f ,  32861. 
Investigations,   classification  of  employes 
of  departments,  3286J. 
Duplication  of  service  in  departments, 

3286k. 
Method    of   examining    and    auditing 

claims,  3286e. 
Methods   of   transacting    public  busi- 
ness  in  Civil   Service    Commission, 

3286g. 
Rates  of  pay  of  employAi  of  states, 

etc.,  3286h. 
Work  of  Subtreasuries,  3286f. 

EGGS 

Migratory  birds,  forfeiture,  8837e. 

Scientific  or  propagating  purposes,  8837h. 
State  or  territorial  laws    for  protection, 

8837g. 
Taking,  transportation,  etc.,  8837b,  8837c, 

8837d. 

ELECTIONS 

Bribery,  etc.,  of  voters  at  elections  for  Sena- 
tors or  Representatives,  10251a. 

ELECTIVE  PRANCHISE 

Woman     suffrage,     proposed     constitutional 
amendment,  p.  2678. 
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EI.EOTRIO  CARS 

Carrying    mailB    by,    compensation,    7431a, 
7431aa. 

EI.EOTRIO  COMPANIES 

Diversion  of  waters  of  Niagara  river,  9989j. 

EI.ECTBIC  FANS 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure    to   account    for,    penalties,  r 
6371%h.  ' 

Amount,  6309%a(13). 
Collection,   refusal  or  failure    to  collect, 

penalties,  6371%h, 
Information,  refusal    or  failure    to  give, 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371%k. 
Payment,  lessee  to  pay,  when,  6371%  m. 
Refusal  or  failure  to    pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,   taxes    on   articles   for   export, 

6371%k. 
Returns,  6304%d,  6371  %j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

EILECTltlCITT 

Condemnation  of  property  for  generating  and 
transmitting,    authority     to     condemn, 
31161 i/i 2a. 
Immediate     possession    on    filing    bond, 

311511/1 2C. 
Limitation    on  operative  effect  of  provi- 
sions, 31151  i/ijd. 
Plans,  submission,  3115ii/i2b. 
Procedure,  3116ii/iaa-3115ii/iaC. 
3ale  of  current  by  army,  disposition  of  pro- 
ceeds, 1952l^. 


EMBARGO  (Cont'd) 

Exports  in  time  of  war  (Cbnt'd) 
Seizure   (Cont'd) 

Restoration  to  owner,  bond,  767Sh. 
Hearing,  7678f. 
Petition  for,  7678f. 
Procedure,  7678h. 
Sale,  7678g. 

Warrant,    application   for,    7678e. 
Issue,  7678e. 
Silver  coin  or  bullion,  7678cc. 
Taking,  etc.,  vessels  out  of  port,  etc,  pun- 
ishment, 7678c. 
United   States  defined,  10514a. 
When  unlawful,  7678a. 


EUBCTRIC   RAILROADS 

Contracts  for  carrying  mail,  rates,  7431a. 

ELECTROTTPERS 

Coast  and  Geodetic  Survey,  salaries,  8561a. 


Exports  in  time  of  war,  etc.,  7678a-7e78k. 
Effect  of  partial  invalidity  of  act,  10514d. 
Jurisdiction  of  offenses,  10514b. 
Proclamations    by    President,    pp.    1488- 

1501. 
Prosecutions   under   prior   repealed   laws, 

etc.,  10514c. 
Punishment   for  exportation,  etc.,   7678b. 
Refusal  of  clearance  to  vessels,  7678c. 
Seizure,  authority  to  make,   7678b,  7678d. 
Custody  of  property,  7678e. 
Enforcement  of  provisions  relating  to, 

7678k. 
Forfeiture  to  United    States,    7678b, 

7678d. 
Libel,  7678g. 

Procedure,  7678h. 
Operation   of   provisions    relating   to, 
76781. 

Release   on    payment    of   costs,   etc., 

7678J. 


Agents  or  employ^  of  federal  reserve  banks, 
9772. 
Federal    controlled    transportation    systems, 
3115%k. 
Funds  of  National  banks,  9772. 
War  Finance  Corporation,  3115%]. 

EMERGENCY  IXEET   CORPORATIOH 

War  contracts  for  certain  mineralfly  adjust- 
ment, 3115i*/i6f. 

EMINENT  DOMAIN 

See  Requisitioninff, 

Aircraft  patents,  3115i/s2f* 

Aviation  school  sites,  etc,  1867dd,  1867ddd, 

1867n. 
Cape    Cod    Canal,    acquirement    by    United 

States,  9881b. 
Cape  May,  New  Jersey,  acquisition  for  naval 

purposes,  2804bbb. 
Chesapeake  and  Delaware  Canal,  acquiremeot 

by  United  States,  9881a. 
Cotton   factories   at   United   States   Peniten- 
tiary, at  Atlanta,  sites  for,  10563b. 
Generating  and  transmitting  electric  energy. 

31151 1/1 2a-3115i  1/1  sd. 
Housing  facilities,  shipyard  employes.  8146t. 
War-industry   employes,   3115%a-3115%i. 
Naval  purposes.  Cape  May,  2804bbb. 

Constructing    torpedo    boat    destroyers, 

2804bbbb. 
Ordnance  facilities,  2804bbbbb. 
North  Island,  California,  1867ddd. 
In  Porto  Rico,  3803aa. 

Proceed  in  jf  8  in   District  of  Columbia,    attor- 
neys, 525a. 
River     and     harbor     improvements,     9878a. 
9878b. 
Exercise  by  United   States  on  behalf  of 
state,  9881c. 
Timber,  sawmills,  camps,  etc..  6911aa. 
Training  camps,  sites  for,  6911a. 

EMOLITMENTS 

See  Saiaries. 

Dominican  Republic,  acceptance  from  by 
members  of  Naval  and  Marine  Corps, 
2813cc. 


See  Details;  Salaries  and  names  of  particular 
service  or  Department, 

Agricultural  department,  enforcement  of  mi- 
gratory bird  treaty  act,  8837e. 
Air  craft  board,  3115 1/3  ae. 
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EKPIiOT^S  (Ooat'd) 

Allotment  of  pay  of  civilian  employes  under 

War  Department,  2170a. 
Armories,  arsenals,  and  navy  yards,  selectiye 

draft,  2044d. 
Bureau  of  War  Risk  insurance,  614kkk. 

Civil  service  rules,  514U. 
Capital  Issues  Committee,  3115%!. 

Eligibility    of    United    States    employes, 

3115%kk. 
Salaries   of   United    States   employes  as 
members  of,  3115%k. 
Census  office,  915-920a. 

Details  as  supervisors,  4388bb. 
Employment   instead    of    special    agents, 

4388g. 
Oaths,  4388gg. 
Qualifications,  4388gg. 
Receiving   compensation  for  employment 
of,  punishment,  4388hh. 
Compensation,  additional,  amounts,  3270a. 

Increase,   executive  departments,  251b. 
Departments,  investigation   of   classification, 

etc.,  by  Bureau  of  Efficiency,  3286j. 
Details,  auditing  accounts  of  Military  Estab- 
lishments at  places  other  than  seat  of 
government,  420a(f). 
Bureau  of  mines  for  service  in  Washing- 
ton, 783a. 
Headquarters  or  diidsions  of  armies,  etc., 
to  bureaus  in  War  Department,  prohib- 
ited, 317. 
Office  of  President,  229. 
Persons  at  W^ashington  for  service  out- 
side  District  of  Columbia,   252a,  420» 
(f). 
Treasury  Department,  378a. 
Discharge  for  disclosing  income  returns,  etc., 

5887. 
Explosives,    enforcement    of    act    regulating 

manufacture,  sale,  etc.,  of,  3115^g. 
Federal  .  reserve    banks,    loans,    fees,    etc., 
9S33(c). 

Government    printing     office,     compensation, 
7000a. 

Housing,  shipyard  employes,  8146t. 

War-industry   employes,   3115%a-i3115%i. 
Indian  service,  allowance  for  heat  and  light, 

4025. 
Interest  in  contracts,  food  conservation  act, 

3115%f. 
Interference,  etc.,  with  employes  under  food 

conservation  act,   3115%m. 
Internal  revenue  tax  on  net  profits  of  employ- 
ers    of     children     under      certain      ages, 
6336%a-6336%h. 
Investigation   of   classification,   etc.,   by   Bu- 
reau of  Efficiency,  3286j. 
Legislative  Drafting  Service,  106a. 
Lighthouse  service,  retirement,  8455a. 
Ordnance  Department,  accrued  leaves  of  ab- 
sence of  ciiilian  employes,  3248a. 
Postal  service,  assignments  to  bureaus,  572a. 
Liberty  loan  bonds  in  lieu  of  other  bonds, 

7193a. 
Overtime  in  lieu  of  compensatory  time  for 

Sunday  and  holiday  service,  7239d. 
Reinstatement  of  employes  entering  mil- 
itary or  naval  service,  7244aa. 
Preferences,    honorably    discharged    soldiers, 
sailors    and    marines   and   widows   thereof. 
3214a.  I 


EMPLOYES  COont'd) 

Railroad  transportation  to  on  discharge  from 

service,     appropriations     from     which 

payable,  3263c. 
Employes  entitled  to,  8263a. 
Employes  not  entitled  to,  3268d. 
Limitation  on  amount,  3263a. 
Refunds  to  employes  leaving  prior  to  pas- 

aage  of  act,  3263d. 
Sleeping  car  accommodations,  3263a. 
Supplements  to  prohibited,  3263d. 
Time  for  application  for,  S263b. 
Unlawful  sale  or  transfer  of,  punislmient. 

8263b. 

Reinstatement  of  drafted  employes,  3215b. 

Seditious  or  disloyal  acts,  10212c. 

Selective  draft  of  persons  in  service  of  United 
States,  2044d. 

Signal  corps,  1867n. 

Trading  with  Enemy  Act,  8115%cc. 

Transfer  from  one  department,  etc.,  to  anoth- 
er, 251a. 

Uae  by  United  States  of  patento  or  inven- 
tions of  government  employes,  9465. 
War  Finance  Corporation,  3115%d. 

Eligibility  of  United  States  employes  as 
directors  of,  3115%b. 
Wives  of  soldiers  or  sailors,  243a. 
Women  and  minors  in  District  of  Columbia. 
3421%a-3421%w. 

BBCPI.0T£8>  OOMPENSATIOir  ACT 

Hospitals  and  sanatoriums  for  injured  civil- 
ian employes,  9212a-9212«. 


See  Trading  With  Enemy. 

ENGIHESR  DEPARTMENT 

Employes,  per  diem  in  lieu  of  subsistence, 
9c$i7a. 

ENGIKEERS 

See  Chief  of  Engineers, 

Army,  appropriations,  sale  of  material  sup- 
plied to  army,  1952aa. 
Corps  of,  band  leader,  pay,  2144a. 

Calling  into  active  service  retired  of- 
ficers, 2075b. 
Chaplains,  1868a. 
Coast  Artillery  Corps,  pay,  2144a. 
Composition,  1^2a. 
Designation  as  superintendent  of  light 

houses,  8446a. 
Enlisted  men,  1842a. 
Enlisted  Reserve  Corps,  1892e. 
Hospital  facilities,  9212a-9212l. 
Idmitation    on    number    of    appoint- 
ments of  increased  officers,  1991d. 
Line  of  army   composed  in   part  of. 

1842a. 
Master  Engineers,  pay,  2144a. 
Musicians,   1842a. 
Officers,  1842a,  1991d. 
Part  of  army,  1842a. 
Purchase  of  horses,  6848a. 
Relative  rank  of  officers  of,  2672a. 
Proceeds   from   operation   of  public   util- 
ities overseas,  1452b. 
Civil,  immigration,  4289^ b. 
Coast  and  Geodetic  Survey,  salary,  8561a. 
Flood  control  of  Mississippi  and  Sacramento 
Rivers,  10030%  a-10030^4c. 
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ENGINEERS   (Cont'd) 

Intoxication  of  locomotive  engineers  in  Dis- 
trict of  Colombia,  3421%n. 
Waterways,  Commission,  lOOOS^a. 

ENGINEMEN 

Navy,  rating  and  pay,  2855a. 

ENGINE  -WOBJLB 

"Shipyard"  includes,  8146t 

ENGLISH  LANGUAGE 

Proceedings  in  Porto  Rican  courts,  3803r. 

ENGRAVING  AND  PRINTING 

Bonds,  notes,  etc.,  during  war,  6556a. 

Bureau  of,  funds,  limitation  on  expenditure 
of,  513b. 

Engravers,  Coast  and  Geodetic  Survey,  sal- 
aries, 8561a. 

Nonmailable,  violation  of  Espionage  Act, 
10401a-10401d. 

ENUSTED  RESERVE  CORPS 

Active  service,  1892e. 

Assignment   to   Regular  Army   as  reserves, 

1892e. 
Authorization  of,  1892e. 
Aviation  section,  1867n. 
Certificates  upon  enlistment,  1892e. 
Civil  relief  to  members,  3078%a~8078^8S. 
Clothing,  1892e. 

Loss  or  destruction,  1892e. 
Composition,  1892e. 
Discharge,  1892e. 
Enlistment  in,   1892e. 
Equipment,  1892e. 

Officers  Reserve  Corps,  assignment  of  offi- 
cers of  to,  1892e. 
Organization  into  units,  1892e. 
Pay  and  allowances,  1892e. 

Increase  while  in  active  service,  18d2e. 
Qualifications,  1892e. 
Rank,  1892e. 

Regular  army  officers,  assignment  to,  1892e. 
Retirement  and  retirement  pay,  not  entitled 

to,  1892e. 
Rosettes,  issuance,  1892e. 

Lobs  or  destruction,  issue  of  new,  1892e. 

Penalties  for  unauthorized  use  of,  1802e. 
Subsistence,   1892e. 
Training,  1892e. 
Transportation,  1892e. 
Unauthorized  persons  wearing  rosettes,  etc., 

1892e. 
Uniforms,  etc.,  1892e. 

Loss  or  destruction,  1892e. 
Volunteer  service,  muster  into,  1892e. 

ENLISTMENT 

Army,   1891bb. 

Bounties  for  procuring  enlistments  pro- 
hibited, 2044c. 
Enlisted     men,     admission     to     officers 
schools,  1919a. 
Appointment    as    second   lieutenants, 

1919a-1920b. 
Army  Mine  Planter   Service,  1731aa. 
Commissions    to,    1919a-1920b. 
Commutation   of   quarters,   heat   and 

light,  2118aa. 
Cooks,  number,  2005a. 
Detachment,   2044k. 


ENLISTMENT  (Coat'd> 

Army  (Cont'd) 

Enlisted  men  (Conf  d) 

Detail  to  educational  institutions  hav- 
ing Reserve  Officers*  Training  Corps 
units,  1881jjjj. 
Engineer  corps,  1842a. 
Exemption    from    registration   under 

selective  draft  act,  2044d,  2044e. 
Free  tuition  in  schools  of  District  of 
Columbia  for  children  of  men  sta- 
tioned outside  of  District,  3309c 
Furloughs,  1891el 
Grouping  of  units,  2044g. 
Instruction     additional     to      militarj 

training,  1988aa. 
Instruction  in  schools  of  District  of 

Columbia,  3369d. 
Medical  department,  1829a. 

Enlisted  force  not  counted  as  part 
of  enlisted  force  of  army,  1829i. 
Hospital  sergeants,  1829a. 
Master     hospital     sergeants    not 

counted,  1829a. 
Number,  1829a. 
Transfers  to,  1829a. 
Men  outside  draft  age,  2044t. 
Not  required  to  serve  with  reserrei, 

1891bb. 
Outfits  on  first  enlistment,  2887aa. 
Pay,  increase,  2044j. 
Qualifications     and     conditions    for, 

2044g. 
Transfers,  vocational  training,  1988ai. 
Travel  expenses,  2126a,  2126b. 
Uniforms,  wearing,  etc.,  1949a~1949c 
War  risk  insurance,  514u-614w. 

Enlistment  or  draft  to  secure  necessary 
number,  2044b. 

Men  discharged  to  accept  commissions,  on 
termination  of  commissioned  seirice, 
1891dd. 

Obstructing,  10212c,  10514a-10514d. 

Re- enlistment,  men  discharged  from 
army  to  accept  commissions  in  nation- 
al guard,  etc.,  1891c-1891dd. 

Regular  Army  Reserve,  term  of,  1892b. 
Repeal  of  laws  suspending,  1891bb. 
Substitutes  prohibited,  2044c. 
Term  of,  1891bb,  1892b,  20441. 
Coast   Guard,    enlisted    men,    reimbursement 
for  personal  effects  lost  during  war,  etc, 
2869a. 
Marine  Corps,  advertising  for  recruits,  2925a. 
Designation  of  enlisted  men  as  navy  mail 

clerks,  72{$6a,  7256aa. 
Minority,  extension  of  enlistment,  2578a. 
Obstructing,  10212c,  10514a-10514d. 
Privates  first  class,  2918aa. 
Recruiting  officers,    authority   to   admin- 
ister oaths,  3037. 
Reimbursement  for  personal  effects  lost 

by  operations  of  war,  etc.,  2869&. 
Temporary     appointments     as     officers, 

2483h. 
Temporary  increase  of  force,  2918aa. 
Term,  20441,  2577a,  2578a. 
Time    lost    through    drunkenness,    etc, 
2900a. 
Military  or  naval  foreign  service,  10174. 
Navy,  enlisted  men,  allowances  on  death  of, 
to  widow,  children  or  other  dependent 
relative,  2870. 
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ENUSTlCEirT  ((}o]it*d) 

Navy  (Cont'd) 

Blnlisted  men,  free  tuition  in  schools  of 

District  of  Columbia  for  children  of 

men     stationed     outside     District, 

8369c.      . 

Instruction  in  schools  of  District  of 

Columbia,  3369d. 
Mail  clerks,  7256a,  7266aa. 
Number,  temporary  increase,  2573a%, 

2573aa. 
Pay,  temporary  increase,  2856a. 
Batings,  appointment,  etc.,  2S55a. 
Base  pay,  2855a. 
Establishment,    2855a. 
Increases  in  pay,  2855a,  2856a. 
Beimbursement   for    personal    effects 

lost  during  war,  etc.,  2869a. 
Temporary    appointment    as    officers, 
2483h. 
Minors,  extension  of,  2578a. 
Naval  academy,  appointment  to,  2726c 
Obstructing,  10212c,  10514a-10514d. 
Period,  20441,  2577a,  2578a. 
Time    lost    through    drunkenness,    etc., 
2900a. 
Recruit  depots,  existing  laws  to  remain  in 
force,  1991a. 
Pay  and  allowances  of  enlisted  man  sta- 
tioned at,  1991a. 
Recruiting,     obstructing,     10212c,     10514a- 

10614d. 
Slavic  Legion,  2044%. 

EKBOIXMENT  OF  VESSEIiS 

See  United  Siaiea  Bhijnnng  Board;    VesteU. 

EKSIGN 

Use  for  advertising  purposes  in  District  of 
Columbia,  8369b. 

ENSIGNS 

Nllvy,  temporary  promotion  to  grade  of  lieu- 
tenant, junior  grade,  2483i 

ENTRIES 

Bee  Homesteads, 

ENTRY  OF  MERGHANDISS 

Distilled  spirits  shipped  from  foreign  coun- 
tries prior  to  September  1,  1917,  5650a. 

Internal  revenue  tax  on  entries  at  customs 
houses,  6318hh-6318p. 

ENUMERATORS   OF  CENSUS 

See,  also,  Census. 

Appointment,  4388m. 

Assignment  to  districts,  4388dd. 

Compensation,  4388f. 

Death,  payment  of  compensation  to  widow 
or  legal  representative,  4388ff. 

Duties,  4388d. 

Employment,  4388c. 

Enumeration  districts,  4388dd. 

Examination  of  returns  of,  4388c. 

False  certificates,  statements,  etc.,  punish- 
ment, 43881. 

Fictitious   returns,  punishment,  43881. 

Interpreters  to  assist,  4388ee. 

l^iileage,  4388f. 

Neglect  or  refusal  to  perform  duties,  pun- 
ishment, 43881. 

Oaths,  4388gg. 

Official  commissions,  4388d* 


ENUMERATORS  OF  CENSUS  (OoaVd) 
Publishing  or  communicating  information  re* 

ceived,  punishment,  43881. 
Qualifications,  4388gg. 
Receiving  compensation  for  appointment  or 

employment  of,  punislunent,  4388hh. 
Removal,  4388e. 
Residence,  4388f. 
Special  agents  to  assist,  4388g. 
Traveling  expenses,  4388f. 

ENVELOPES 

See  Postage, 


Appropriation  to  prevent,  9173. 


Employment  of  aliens  on  passenger  vessels, 
4289^S8. 

EQUAI.  PROTBOTION  OF  IJkWS 

Guaranty  of,  Porto  Rico,  3803aa. 

EQUIPMENTS 

Army,  issue  to  militia,  3061a~3062e. 
Federal    controlled    transportation    systems, 
3115%f. 

ERROR,  WRIT  OF 

Circuit  courts  of  appeal,  rules  of  court,  pp. 

17^192. 
Judgment  without  regard  to  technical  errors, 

1246. 
Porto  Rican  courts,  3803r,  8803rr. 
Virgin  Island  courts,  8924^b. 

ESCAPE 

Interned  persons,  101821u 

ESPIONAGE 

Causing,  etc.,  insubordination,  etc.,  in  mili- 
tary or  naval  forces,  10212c. 

Collecting,  etc.,  information  regarding  move- 
ment, etc.,  of  armed  forces,  etc.,  of  United 
States,  10212b. 

Communication,  etc.,  of  document,  etc.,  for 
use  to  injure  United  States,  10212b. 
To  persons  not  entitled  thereto,  10212a. 

Conspiracy  to  communicate,  etc.,  document 
etc.,  for  injury  to  United  States,  etc., 
10212d. 

Harboring  or  concealing  persons  violating 
provisions  of  law  relating  to,  10212e. 

Jurisdiction   of   prosecutions,   10514b. 

Making,  etc.,  false  reports,  etc.,  with  intent 
to  interfere  with  operations,  etc.,  of  mili- 
tary and  naval  affairs,  10212c. 

Making,  etc.,  sketch,  etc.,  of  matters  con- 
nected with  national  defense,  10212a. 

Obstructing  recruiting  or  enlistment,  10212c. 

Obtaining  information  concerning  vessel,  etc., 
of  United  States,  10212a. 

Partial  invalidity  of  act,  10514d. 

Permitting  removal,  loss,  etc.,  of  document, 
etc.,  10212a. 

Places  subject  to  provisions  relating  to, 
10212h. 

Prohibited  places,  designation  of  by  procla- 
mation, 10212f. 

Prosecutions  under  prior  laws,  10514c. 

Refusal  or  failure  to  deliver  document,  etc., 
on  demand  therefor,  10212a. 

Search   warrants,   10496^a-10406^v. 
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ESPIONAGE  (Oont'd) 

United  States  defined,  10514a. 
Use  of  mails,  10401a-10401d. 

ESSENCES 

Internal  revenue  tax  on,  6309%h. 

ESTATE  TAX 

Acts  and  parts  of  acts  repealed,  6371%  a. 
Assessment    and   collection    of    taxes   under 
revenue  acts  of  1916  and   1917  after 
December  31,  1917,  6371%a. 
To  be  in  accordance  with  provisions  of 
revenue  act  of  1918,  6371%a. 
Assessment,  mode,  6336%e,  6336%f. 
Beneficiaries    of    life    policies,    when   liable, 

6336%i. 
Bona  fide  purchasers,  rights  of,  6336%j. 
Defiinitions,   collector,  6336%a. 

Executor,  6336%a. 
Estates  subject  to,  6336%b. 
Evidence,  receipts,  6336%h. 
Executor,  notice  of  appointment  of,  6336% e. 

Returns  by,  6336%  e. 
Exemptions  from,  6336%b,  6336%d. 
False    statements,   punishment,   6336%k. 
Gross    estate,    determination    of    value    of, 

6336%c. 
Information,  failure  to  disclose,  6336%k. 
Liability    of    beneficiaries    of    life    policies, 

6336%i. 
Lien  of  tax,  6336%j. 

Net  estate,  determination  of  value,  6886%d. 

Payment,  interest  on,  nonpayment,  63«s6%g. 

Liability  of  beneficiaries  of  Ufe  policies, 

6336%i. 
Receipts  for,  6336%  h. 
Refundments  of  excess,  6336%h. 
Reimbursement      of      persons      paying, 

6330%i. 
Sale  of  property  for  nonpayment,  6336%  i. 
Time  for,  6336%g. 

To  collector  or  deputy  executor,  6336% h. 
United  States  bonds  receivable,  6829o. 
Penalties,  6336%k. 
Rates  of,  6336%b. 
Receipts,  633G%h. 
Refunds,  6336%d,  6336%h. 
Reimbursement  of  persons  paying,  6336%i. 
Releasing  lien,  6336%j. 
Returns,    collector    or  -  deputy    collector    to 
make,  assessment  of  tax  on  by  Com- 
missioner,  6336%  f. 
Collector  or   deputy   collector   to   make, 

when,  6336%  f. 
Estates  required  to  make,  6336%e. 
Executor  to  make,  6336% e. 
False       statements       in,       punishment, 

6336%k. 
Form  and  contents,  6336%e. 
Revenue  Act  of  1917,  p.  1368. 
Transferees  of  decedent,  liability  of.  6336%  j. 
Trustees  of  decedents,  liability  of,  633C%j. 
United  States  bonds,  0829ee. 
War  Finance  Corporation  bonds,  3115 %L 

ESTIMATES 

Bee  Appropriations, 

Bureau  of  Mines,   detail  of  employes  of  for 

ser\nce  at  Washington,  783a. 
Coast  guard,  employment  of  skilled  draftsmen 

and   technical  service,  8459 ^^ a (15), 
Federal  Farm  Loan  Bureau,  6690aa. 


ESTIMATES  (Cont'd) 

Fortifications  and  other  works  of  defense, 
6702a. 

Military  posts,  1979a. 

Post  Office  Department,  number  and  assign- 
ments of  clerks  and  employ^,  572a. 

Refund  of  internal  revenue  taxes  illegally  as> 
sessed  or  collected,  6790a. 

River  and  harbor  improvements,  limitation, 
9866e. 

War  risk  Insurance,  514L 

Work  on  roads  and  trails  in  Alaska,  3602a. 

ETHTIi  AI.COHOI. 

Bee  DisHUed  Spiriis  and  Wines. 

EUROPEAN  AFFAIRS 

Chief  of  division  of  in  State  Department.  287. 

EfVIDEKCE 

Admissibility,  transportation  recordst  DistiieC 

of  Columbia  Prohibition  Act,  3421  ^b. 
Auditor   of  Porto  Rioo,   proceedings   before, 

3803gg.    • 
Burden    of    proof,    deportation    prooeedineB, 

4289%jj. 
Certificates  of  agents  of  Department  of  Agri- 
culture, 828a. 
Certificates  of  appointment  of  alien  property 

custodian,  3115^d(e). 
Experts,  4289%i. 

Federal  controlled  transportation  systems,  pro- 
ceedings to  determine  compensation,  3115%c 
Findings  of  board  of  survey  regarding  value 

of  seized  vessels  of  alien  enemies,  8146s. 
Internal  revenue,  estate  tax  receipts,  6336%k 
Marriage  of  claimant  under  War  Risk  Insm^ 

ance  Act,  514mmm. 
Power  to  take,  advisory  tax  board,  6371  ^b. 
Internal  revenue  officers,  5885,  6371^e. 
Minimum  Wage  Board,  3421  ^d. 
Minimum  Wage  Conference,  3421  ^j. 
Presumptions,  continuance  in  military  serrice 

of  persons  reported  missing,  3078%  r. 
Presumptive,     income     tax,     Conunissiooer^i 

findings,  6336i^tt(g). 
Prima  facie,  absence  of  stamp  from  packsgei 
of  opium,  etc.,  6287g. 
Certificates,  agents  of  department  of  agii- 
culture,  3115%cl. 
Cotton  futures  act,  6309e. 
Military  service,  201SMt. 
Federal  tax  payments.  District  of  Colum- 
bia Prohibition  ^Act,  3421  Hgg. 
Forfeitures  for  violation  of  shipping  board 

act,  8146r(3). 
Internal  revenue  tax  receipts.  District  of 

Columbia  Prohibition  Act,  3421  ^ff. 
Notice  from  President  that  person  is  en- 
emy or  ally  of  enemy,  3115^d(b). 
Payment   of   liquor   taxes   in   District  of 
Columbia  as  evidence  of  keeping  liquws, 
3421  y4gg. 
Possession  of  carrier  pigeon*  10212h%. 
Possession  of  opium,  6287g. 
Report  of  board  to  determine  compensa- 
tion of  federal  controlled  transportation 
systems,  3115% c. 
Transportation  records,   AIai^^h  Prohibi- 
tion Act,  3643e. 
District  of  Columbia  Prohibition  Act, 
3421^b. 
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EVIDEKOE   (Cont'd) 

Prima  facie  (Cont'd) 

Violation  of  liquor  laws,  Alaska,  8643e, 
3643J,  3643nn. 
District       of       Columbia,      8421%b. 
8421%fiF,  8421%gg. 
Production  of  books,  etc.,  federal  controlled 
transportation  systems,  3115%c. 
Immigration  inspectors,  4289^1. 
Minimum  Wage  Board,  3421%d. 
War  Risk  Insurance  Act,  614kkkk. 
Becords  of  carriers  transporting  liquors  into 

District  of  Columbia,  3421%b. 
Search  warrants,  filing,  10496%q. 

Grounds  for  issuance,  10496%  o. 
Sufficiency,    Alaskan    Prohibition  Act   vioki- 

tions,  3643jj. 
Unstamped    documents    subject    to    internal 
revenue  tax,  6318hhh. 


Alien   passengers,   medical,  4289^1. 

Civil  service,  place  of  holding.  3284. 

Coast  and  Geodetic  Survey  officers,  8662b. 

Employer's  registers,  etc.,  in  District  of  Co- 
lumbia, 3421,%h. 

Marine  corps,   examining  boards  at  foreign 
stations,  2619a. 

NavT,  examining  boards  at  foreign  stations, 
'  2619a. 
Promotions,  staff  officers,  2700a,  2700aa. 

Promotion,  Medical  Corps  officers,  1808a. 
Naval  staff  officers,  2700a,  2700aa. 

State  banks  applying  for  membership  in  fed- 
eral reserve  banks,  9792(6,6). 

War  risk  insurance,  persons  injured,  614rr. 


Bee  National  Banks;   Patent  Offhe, 
Examining  surgeons,  pension  cases,  9101a. 

EXCESS  PROFITS  TAX 

See  War  and  Excess  Profits.  Too, 


See  Foreign  Exchanffe, 

Airplanes,  balloons,  etc.,  1867n,  1972aa. 

Automobiles,  689a,'  814bb,  1867n,  1972aa. 

Glacier  National  Park,  timber  for  private 
holdings  in,  6248aa. 

Infantry  equipment  for  National  Guard, 
3061a. 

Laundry  machines,  etc.,  St.  Elizabeth's  Hos- 
pital, 9331b. 

Law  books,  judicial  officers,  1340a. 

Live  stock,  military  prison  at  Fort  Leaven- 
worth,  10562a. 

Motor  vehicles,  689a,  814bb,  1867n.  1972aa. 

Sewing  machines,  band  instruments,  etc.,  in 
marine  corps,  2942a. 

Typewriters,  bureau  of  war  risk  insurance, 
514C. 


Holding   and   storing   food   and   necessaries, 

3115%qq. 
Internal  revenue  tax  on  sales  for  future  de- 
livery, 6318hh-6318p. 
Affixing  stamps  after  issue,  etc.,  6318hh. 
Amount,  6318p. 

Assistant    treasurers    of    United    States, 
sale  of  stamps,  6318p. 


EX0HAHGE8  (Ooat'd) 

Internal  revenue  tax  on  sales  for  future  de- 
livery (Cont'd) 
By  whom  payable,  63181. 
Collection  of  omitted  taxes,  6318n. 
Cutting,  tearing,  etc.,  stamps  from,  pen- 
alty, 6318Z. 
Depositaries  of   public  moneys,    sale   of 

stamps,  6318p. 
Having  in  possession,  washed,  restored  or 

altered  stamps,  6318Z. 
Issue,     registration,     sale,     or     transfer 
without  stamps,  penalty,  6318hh,  6318p 
(6). 
Postmasters,  sale  of  stamps,  6318o. 
Becord  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Becord    or    registration    of    unstamped, 

6818hhhh. 
Stamps,  assistant  treasurers  to  be  fur- 
nished with,  6318p. 
Assistant  treasurers  to  be  furnished 

with,  bonds  of  treasurers,  6318p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished   with,   6318p. 
Bonds  of  depositaries,  6318p. 
Distribution  and  sale,  6318n-6318p. 
Postmaster  General  to  be  furnished 

with,  6318o. 
Preparation,  6318n. 
Using  canceled  stamps,  penalty,  63182. 
Using   without   canceling   same,    etc., 
penalty,  6318k. 
Unlawful    removal    of    stamps,    penalty, 

631Sf. 
Unstamped     instruments     as     evidence, 
6318hhh. 
Tax  on  contracts  of  sale  of  cotton  for  future 
delivery,  6309e,  6309ee,  63091. 

EXCISE 

See  Internal  Revenue. 

EXCISE  BOARD 

District  of  Columbia,  abolished,  3421%s. 

EXCURSIONS 

Steam  vessels,  number  of  passengers,  permit, 
8230. 

EXECUTION 

Exemptions,   property    transferred    to    alien 

property  custodian,  3115%e. 
Federal    controlled    transportation    systems, 

3115% j,  3115% m. 
Stay,    Soldiers'    and    Sailors'    dviX    Belief, 

3078^  d,  3078%  dd. 

EXECUTIVE  DEPARTMENTS 

See  Departments ;    Details;    Salaries;    and 
names  of  particular  departments. 

Agency  for  control  of  aeroplanes,  2S3c. 
Appropriations,  expenditures,  283d. 
Bureaus,  abolition,  283e. 
Clerks,  compensation,  additional,  261b,  3270a. 
Co-ordination    of    executive   agencies,   283a- 

283f. 
Counterfeiting,  etc.,  seals  of,  10514a-10514d. 
Details    of   persons   in    classified    service    at 

Washington    for    service    outside    District, 

252a,  420a (f). 
Duties,  transfer,  283b. 


2766 


GBNBRAL  INDBX 
tlt«f«r«iices  ar«  to  sections,  except  where  otherwise  Indleeted.] 


EXEOUnVE  DEPARTMEirrS  (Cont'd) 

Employes,    compensation,    additional,    251b, 
3270a. 
Preference  to  honorably  dlscharf^ed   sol- 
diers, sailors  and  marines  and  widows 
thereof*  3214a. 
-Transfer  from  one   department,   etc,   to 
another,  251a. 
Employment  of  wives  of  soldiers  and  sailors, 

243a. 
Equipment  for,  purchase  from  other  i^ovem- 

ment  services,  3265a. 
Information  furnished  to  Bureau  of  Efficien- 
cy, 3286f,  32861. 
Materials  for,  purchase  from  other  govern- 
ment services,  3265a. 
Personnel,   transfer,   283b. 
Porto  Rico,  3803e. 

Printing  and  binding  for,  to  be  done  at  Gov- 
ernment Printing  Office,  7176a. 
Railroad    transportation    to    certain    civilian 
employes  on  discharge  from  service,  3263a- 
3263d. 
Sale  of  war  supplies,  6941a,  6941aa. 
Supplies   for,   purchase  from   other   govern- 
ment services,  3265a. 
Suspension  of  act  relating  to,  283f. 
Termination  of  act  relathig  to,  283f. 

EXEdUTlVlS  OFET0SB8 

Exemption  from  selective  draft,  2044d. 
Printing  and  binding  for,  to  be  done  at  Gov- 
ernment Printing  Office,  7176a. 

EXJb!CUTlV£  ORDERS 

Conservation  of  food,  etc.,  p.  659. 
Transfer  of   office   material,  etc.,   order  not 
amended  or  repealed,  3265a. 

EXECUTIVE  SECRETARY 

Porto  Rico,  3803hh. 

EXECUTORS  AND  ADMINISTRATORS 

National  banks  as,  9794  (k). 

Returns  by  for  income  tax  purposes,  6336^ ii 

EXEMPTIONS 

Allotments,  family  allowances,  compensation 
and  insurance  under  war  risk  insurance  Act, 
514nnn^. 
Head  tax  on  aliens,  entering  United  States, 

4289 14  aa. 
Internal  revenue  taxes,  admissions  to  places 
of  amusomont.  5080o(5),  6309%a. 
Club  dues,  6309%b. 
Corporations,  50S0n. 
Insurance,  6309%d(d),  6336^0. 
Opium,  6287g. 

Public  exhibitions,  598(>o(7). 
Stamp  taxes,  6318bb,  6318p(6). 
Transportation,  6309%a(h). 
Registration  under  selective  draft  act,  2044d, 

2044e,  2044o. 
Taxation,   bonds   of   War  Finance    Corpora- 
tion,      3115%i,       6336y8flF,       6336%h, 
6336%  qq,  6829^. 
Certifioates    of    indebtedness,   QS29ll{\^), 

(j82mi  6831. 
Porto  Rican  bonds,  3803aaa. 
United      States      bonds,      6829d-6829ee, 

6S29llr^S29lll,  6829r. 
United  States  notes,  6829iii(b). 


Admission  of  alien  exhibitors,  4289^1). 


Preference  for  war  transportation,  8563(10). 


Bee  Travel  Pap  and  Expenses. 

EXPERIMENTAL.  STATIONS 

See  Agrioultural  Experiment  StaHom. 

Explosive  plant,  787c. 
Mines,  787c. 


Air  craft  board,  3115i/8ie. 

Internal  revenue,  5859a. 

Medical    examination    of    alien    passengen, 

4289^1. 
Selective  draft,  calling  into  service,  2044m. 


Acquisition    of    sites    for    manufacture   ot 

6911a. 
Injuring    vessels    engaged    in    foreign  com- 
merce, 10483a. 
Interference  with  foreign  commerce,  104I8t. 
Licenses,  fee,  3115  %ff. 
Plant  for  study  of,  787c. 
Regulation  of  manufacture,  etc,  when  Unit- 
ed States  at  war,  dll5%a-3115i4kk. 
Agencies  in  United  States,  etc.,  use  of  in 

enforcement  of  act,  3115^  k. 
Appropriations   for   enforcement  of  act, 

3115%kk. 
Definitions,  3115^aa-3115^bb. 
Discharging   fire    arms,    etc.,    at,    on  or 
against  plants,  magazines,  etc.,  3115^1 
Divulging  information  prohibited, 

3115%h. 
Bhnploy^s,  appointments,  8115%  g. 
Enforcement  of  act,  3115%jj.  3115%k. 
Exclusion  from  premises  where  manofic- 

tured  or  stored,  3115^1. 
Explosives       inspectors,       appointments, 
3115%  g. 
Duties.  3115%g. 
Number,  3115%g. 
Salaries,  3115t4g. 
Investigations     of     explosions,     etc,    in 
mines,     etc.,     authority     to     make, 
3115%jj.  3115%k. 
Beports  of  findings,  3115i4jj. 
Iridium     subject     to     act     relating     to, 

3115%aaa. 
Licenses,      applications      for,      contents. 
3115%ff. 
Applications,  to  whom  made.  311 5 H^- 
False  representations  as  to,  3115%gf. 
Fees  for  granting,  3115%fF. 
For  manufacture,  information  by  li- 
censee or  applicant  to  Director 
of  Bureau  of  Mines,  3115%d(L 
Manufacture    without    prohibited, 

3115i4d. 
Trade   secrets,   etc.,   need  not  be 
disclosed     by      licensees,     eta, 
3115%dd. 
For  what  purposes  issuable,  3115 %ee. 
Persons  entitled  to,  3115%f. 
Record  of  licenses  granted,  3115%ff. 
Refusal,    appeal    to    Council    of   Na- 
tional Defense,  3115%f. 
Grounds  for,  3115%f. 
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EXPI.08IVE8  (Cont'd) 

Begulation  of  manufacture  (Cont'd) 
licenses  (Oont'd) 

Refusal  to  exhibit,  3115%gg. 
Revocation,  3115^f-^115^fff. 
To  whom  issuable,  3115^ ee. 
liicensing  officers,  3115% £F. 
Manufacture,  etc.,  by  or  for  goTemment 

not  affected,  3116%aa. 
Marking  and  placarding  premises  where 

manufactured  or  stored,  3115%hh. 
Palladium  subject  to  act,  3115  %aaa. 
Platinum  subject  to  act,  SllS^aaa. 
Purchase,   etc.,   of,  contrary  to  act,   ex- 
ceptions, 3115 1/4  c. 
Prohibition  of,  3115%c. 
Records  of  sales,  keeping  and  delivery  to 

Director  of  Bureau  of  Mines,  3116% e. 
Rules  and   regulations,   Director  of  Bu- 
reau of  Mines  to  make,  3115%ii. 
Transportation  in  compliance  with  stat- 
utory law  or  rules  of  Interstate  Com- 
merce   '  Commission       not       affected, 
3115%cc. 
Violations  of  act,  punishment,  3115  %j. 
Transportation    on    navigable   waters,    regu- 
lations, 9862a. 

EXPORTS  AND  EXPORTATIOK 

An  ti -trust       provisions       inapplicable       to, 

8836%a-8836%e. 
Associations,    etc.,    for   export   trade    solely. 
Act  July  2,  1890,  c.  647,  not  applica- 
ble to,  8836%b. 
Act  Oct  15,  1914,  c.  323,  {  7,  not  appli- 
cable to,  8836%c. 
Definitions,  8836^a. 

Distilled   spirits,   etc.,  in  bonded  warehous- 
es during  prohibition  period,  5986h. 
Embargo  on  exports  of  arms,  munition,  etc., 
in  time  of  war,  7678a-7678k. 
Effect  of  partial  invalidity  of  act,  10514d. 
Jurisdictioi>  of  offenses,   10514b. 
Proclamations    by    president,    pp.    1498- 

1501. 
Prosecutions   under    repealed   laws,   etc., 

10514c. 
Punishment  for  exportation,  etc.,  7678b. 
Refusal  of  clearance  to  vessels,  7678c. 
Seizure,  authority  to  make,  7678b,  7678d. 
Custody   of  property,   7678e. 
Enforcement  of  provisions  relating  to, 

7678k. 
Forfeiture   to  United    States,   7678b, 

7678d. 
Libel,  7678g, 

Procedure,  7678h. 
Operation    of  provisions   relating   to, 

76781. 
Release    on   payment   of    costs,    etc., 

7678J. 
Restoration  to  owner,  bond,  7678h. 
Hearing,  7678f. 
Petition  for,  76781 
Procedure,  7678h. 
Sale,  7678g. 

Warrant,  application  for,  7678e. 
Issue,  7678e. 
Silver  coin  or  silver  bullion,  7678cc. 
Taking,   etc.,   vessels   out   of   port,   etc., 

punishment,  7678c. 
United  SUtes  defined,  10514a. 
When  unlawful,   7678a. 
Explosives,  license  of,  3115 ^ee. 


EXPORTS      AND      EXPORTATION 

(Cont'd) 

Federal  reserve  banks,  acceptance  of  drafts 
and  bills  of  exchange  on  exported  goods, 
9796(5). 

Federal  Trade  Commission,  powers,  8836%d, 
8836%e. 

Forfeitures,  violation  of  act  relating  to, 
8836^e. 

Qin,  bottling  in  bond  without  paying  tax, 
6070aa. 

Information  furnished  to  Federal  Trade 
Commission,   8836^  e. 

Interference  with  foreign  commerce  by  vio- 
lent means,  10418a. 

Intoxicating  liquors,  constitutional  amend- 
ment prohibiting  (Const.  Am.  18)  p.  2678. 

Migratory  birds,  8837b. 

Porto  Rico,  3803aaa. 

Refund  of  internal  revenue  taxes  on  arti- 
cles sold  or  leased  for  export,  637 l^k. 

Reports  by  bureau  of  statistics,  879. 

Sugar  from  Virgin  Islands,  export  dutX 
3924^d. 

Timber  and  other  products  of  national  for- 
ests, 5138. 

Unfair  methods  of  competition  in,  provisions 
of  Act  Sept  26,  1914,  c.  311,  extended  to, 
8836%d. 

Verified  statements  of  associations  engaged 
in,  filed  with  Federal  Trade  Commission, 
8836^4  e. 

War  finance  corporation,  advances  to  persons 
engaged  in,  3115%k(l). 

Wheat  and  wheat  flour,  3115%kk(5), 
3115%kk(6). 

Withdrawal  of  spirits  from  receiving  cisterns, 
etc.,  for  export  free  of  tax,  6127aa. 

EXPOSITION 

Admission  of  alien  exhibitors,  4289^b« 

EX  POST  FACTO  IJkW 

Porto  Rico,  3803aa. 


Carriage  of  mails  as  express,  7454a. 

EXPRESS  COMPANIES 

Internal  revenue  tax  on  transportation  by, 
accounting    for,    refusal    or    failure    to 
account  for,  penalties,  6371%h. 
Amount,  6309%a(b). 
By  whom  payable,  6309%b. 
Collection,  6309%c. 

Refusal  or  failure  to  collect,  penalties, 
6371  %h. 
Computation,  6809%b. 
Exemptions,  6309%a(h). 
Information,   refusal   or  failure  to  give, 

penalties,   6371Mih. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371%k. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6309%c,  6371%h. 
Returns,  6309i^c. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6871%h. 
Time  for  payment,  6309 %c. 

EXTENSIONS 

Enlistment  for  minority  in  navy  or  marine 
corps,  2578a. 
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ISXTENUXOVB  (Cont'd) 

Federal    controlled    transportation    nystems, 

8115%f. 
Right  to  maintain  pipe  lines  through  Indian 

lands,  4192. 
Time,    application    for    war    risk    insurance, 
614uu^. 
Filing  lists  of  enemy  or  ally  of  enemy, 
officers,  etc.,  of  corporations,  3115 ^d 
(a). 

EXTRA  COMPENSATIOK 

See  CompensatiatK 

FACTORIES 

Cotton  factories  at  United  States  Peniten- 
tiary  at  Atlanta,   10563a-10563j. 
''Factory"   defined,  3115 Viea. 

Internal  revenue  tax  on  net  income  of  em- 
ployers of  children  in,  6336%a-6336%h. 

Investigation    of    explosions    and    fires    in. 
^    S115%jj,  3115%k. 

Manufacture  of  airplanes,  etc.,  1867n. 

Obtaining  information  concerning,   10212a. 

Requisition,  operation,  etc.,  for  common  de- 
fense purposes,  3115 %jj. 

"Shipyard"  includes,  8146t. 

War      material,      powers      of      president, 
8115i/i6a-3115i/iee. 

FAIRS 

Admission  of  alien  exhibitors,  4289%b. 
Exemption  from  tax,  admission,  6309%a. 
Special  excise  taxes,  5980o(7). 


Affidavits,  military  service  of  persons  against 
whom  default  judgment  is  taken.  3078^bb. 
Answers  to  census  questions,  438811. 
Certificates,  census  officers,  etc.,  43881. 
Entries,   books,   etc.,   of  War   Finance  Cor- 
poration, 3115%j. 
Passports,  making  or  forging,  7628d. 
Personation,    diplomatic   or   consular   officer, 
7678m. 
Naval,  military  or  official  pass  or  permit, 
10240c. 
Pretenses,  taxation,  discharge  in  bankruptcy, 

9601. 
Registration  under  selective  draft  act,  2044f. 
Representations,    discharge    in    bankruptcy, 
9601. 
Intending    purchasers    of    public    lands, 

10226a. 
License  for  manufacture,  sale,  etc.,  of  ex- 
plosives, 3115^^gg. 
Returns,  internal  revenue,  5899. 
Seal  of  executive  department,  10240b. 
Statements,  applicants  for  advances  by  War 
Finance  Corporation,  3115%j. 
Applications  for  passports,  7628b. 
Census  enumerators,  4388i. 
Declarations  filed  by  purchasers  of  ves- 
sels, 8146r(4). 
Foreign    language    newspapers,    3115%j. 
United  States  Shipping  Board  act,  penal- 
ties, 8146r(5). 
Wheat  guaranty  act,  3115%kk(7). 
Swearing,  census  officers,  etc.,  43S8L 

TAMTLY   ALIiOWANCES 

See  War  Risk  Insurance, 


TAXU 

Internal  revenue  tax  on,  6300%ab 


Chief  of  division  of  in  SUte  Department,  297. 

FARBCERS 

Holding   and   storing   food   and  necessaries, 
3115^,   3115%gg,   3115%k(5),  3115%aq. 

Indian  service,  qoalifications,  4028a. 
Salary,  4032a. 

Internal    revenue,   exemption    from   dealer^s 
tax,  6168(f). 

FARMERS*  ASSOCIATIONS 

Income  tax,  exemption  from,  6336%o(ll). 

FARMERS'  MUTUAI.  HAH.,  CTCI.01IE 
OR  FIRE  IK SURAHCE  COMPAHIES 

Income  tax,  exemption  from,  6336^o(l<9. 

FARM  I.OAN  BANKS 

Transfer  of  work  &om  eabtx^eaaoriea  to,  in- 
vestigation, 3286f. 

FARM  PRODUCTS 

Central  mmrketa  for,  828a. 


Pay,  2144a. 

FEDERAIi  BOARD  FOR  VOCATIONAL 
EDUCATION 

See  Vooaiional  RehabilUatum  of  Soldien  ami 
Sailors. 

FEDERAI.  CONTROLLED  RAILROADS 

See  TransportiUion. 

FEDERAL  CONTROLLED  TELEORAFH 
AND  TELEPHONE  STSTE1C8 

See  T^egraphs  and  Telephones, 

FEDERAL  CONTROLLED   TRANSPOR- 
TATION  SYSTEMS 

See  Transportation, 

FEDERAL  FARM  LOANS 

Associations,  exempt  from  income  tax  on 
corporations,  6336%o(13). 

Bureau,  detailed  estimates  of  expenditures, 
6696aa. 

Farm  loan  board,  request  for  deposit  in  fed- 
eral   land    bank,    9835 w. 

Farm  loan  bonds,  purchase  from  federal  land 
banks  by  Secretary  of  Treasury,  9S35w. 

Federal  land  banks,  exemption  from  income 
tax   on  corporations,  6336%o(13). 

National  farm  loan  associations,  exemption 
from  income  tax  on  corporations,  6336^0 
(13). 

Securities  issued  under  act  relating  to,  in- 
terest on  not  included  in  gross  income  for 
income  tax  purposes,  6336%ff. 

FEDERAL  LAND    BANKS 

See  Federal  Farm  Loans, 

FEDERAL  RESERVE  BANKS 

Agencies  in  foreign  countries,  9797  (2e). 
Assistant  Federal  reserve  agents,  9788(5). 
Attorneys,    commissions,   etc.,  to  prohibited, 
9833(c). 
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FEDERAI.  BE8ERVE  BAHK8  <0<mt*d> 

Bank  accounts  with  foreign  correspondenta, 

©797  (2e). 
Bills    of    exchange,    imported    or    exported 
goods,  acceptance,  9796(5). 
Purchase  and  sale,  9797  (2c). 
Branch  banks,  establishment,  9787. 
Capital  stock,  division  of  earnings,  9791(1). 
Chairman  of  Federal  Reserve  bank  and  Fed- 
eral Reserve  agent,  9788(5). 
Currency,  consolidation  of  stock  accoonts  of 

distinctive  paper  for,  6553b. 
Depositaries     and     fiscal     agents    for     War 

Finance  Corporation,  3115 %hh. 
Deposits,  gold  coin  and  certificates  in  Unit- 
ed  States   Treasury,   9799(14). 
Proceeds  of  sale  of  bonds  and  certificates 

of  indebtedness,   6829hh. 
Reception,  9796(1). 
Deputy   chairman  of   Federal  Reserve   bank 
and  deputy  Federal  reserve  agent,  9788(5). 
Directors,    appointment,    qualifications,    etc., 
9788(5). 
Fees,  etc.,  to,  prohibition  of,  9833(c). 
Interest  payable  to  on  deposits  of,  9833 

(e). 
Purchases  from  by  member  banks,  9833 

(d). 
Sales  to  by  member  banks,  9833(d). 
Violations  of  law  relating  to  loans,  etc., 
to  bank   examiners,  etc.,  9833. 
Discounts,  9794  (k). 
Dividends,  9791(1). 

Franchise  tax  on  net  earnings  for  pay- 
ment of  dividend  claims,  9791(1). 
Drafts,  imported  or  exported  goods,  accept- 
ance, 9796(5). 
Embezzlement  of  funds,  9772. 
Employees,    etc.,    fees,    etc.,    to,    prohibited, 
9833(c). 
Interest  payable  to  on  deposits  of,  9833 
(e). 
Examination  of  member  banks,  state  banks 

as  members,  9792(5,  6). 
Examiners,  examination  of  state  banks,  9792 

(6). 
Federal  reserve  agents,  assistant,  9788(5). 
Custody  and  safe  keeping  of  notes,  9799 
(7). 
Federal  reserve  board,   application   of  state 
bank,  determination,  9792(2). 
Appointment     of     directors     of     branch 

banks,  9787. 
Authorizing  discounts  for  member  banks, 

9794(k). 
Branch   banks,  9787. 
Cancellation  of   state   bank   membership, 

9792(7). 
Charges  for  coQections  regulated  by,  9796 

(1). 
Consent  to  accounts  in  foreign  countries, 

9797(2e). 
Embezzlement  by  employes,  9772. 
Examination  of  state  banks,  9792(6). 
Governor    and    Vice -Governor   of    board, 

9793(2). 
Issuance    of    notes   to    prevent   contrac- 
tion of  currency,  9799a. 
Members,  appointment  on  Capital  Issues 
Committee,  3115^,kk. 
Ineligible  to  hold  office,  etc,  in  mem- 
ber banks.  9793(2). 
Oaths,  9793(2). 

Supp.U.S.CoMP.'19^175 


FEDEaAI.  BBSERVB  BAHKS  (Oomt'O 

Federal  reserve  board  (Ccmt'd) 
Members  (Cont'd) 

Qualifications,  9793(2). 
Removal,  9793(2). 
Terms  of  office,  9793(2). 
Office  for,  9793(2). 
Penalties  against  banks,  9770. 
Permits  to  national  banks  to  act  as  fidu- 
ciaries,  9794(k). 
Rates  of  discount  reviewed  by,  9797 (2d). 
Regulations,  acceptance  of  bills,  9796(5). 
Admission  of  state  banks,  9792(1). 
Disclosure    of    commissions    received 
by  bank,  9833. 
Retirement   of   notes   issued    to   prevent 

contraction  of  currency,  9799b. 
Withdrawal  by  state  bank,  9792(8). 
Federal  reserve  checks,  embezzlement  or  mis- 
application of  funds,  9772. 
Federal  reserve  notes,  custody  and  safe-keep- 
ing, 9799(7). 
Denominations,  9799(9). 
Federal    reserve    bank    numbers    printed 

on,  9799(9). 
Form  of,  9799(9). 

Issue  to  prevent  contraction  of  curren- 
cy, 9799a-9799d. 
Adjustment  of  taxes  on  notes  issued, 

9799c. 
Amount,  9799a. 

Cancellation    of    United    States    cer- 
tificates   of   indebtedness    deposited 
as  security,  9799b. 
Denominations,   9799a. 
Deposits  as   security,  9799a. 
Existing  laws  applicable  to,  9799d. 
Extension    of    time    of    payment    of 
United  States  certificates  of  indebt- 
edness  deposited,   9799a. 
Retirement,  9799b. 
Printing,  9799(9). 
Re-issue,  9799(6). 
Retirement,  9799(6). 
Unauthorized  issue,  9772. 
Insular  possessions,  9801  (2c). 
Member  banks,  agents  for  non  member  banks 
applying  for  discounts,  9801  (2c). 
Comptroller  -tof    Currency    ineligjlble    to 
hold  office  in  for  two  years  after  ceas- 
ing to  be  such,  9793(2). 
Discounts,  3115%gg,  9794(k). 
Embezzlement  or  misapplication  of  funds, 

9772. 
Falsely  certifying  checks,  9770. 
Federal   reserve   notes,   unauthorized   is- 
sue, 9772. 
Secretary  of  Treasury  ineligible  to  hold 
office  in  for  two  years  after  ceasing  to 
be  such,  9793(2). 
Net  earnings,  franchise  tax  on,  9791(1). 
Offenses,  falsely  certifying  checks,  9770. 
Offices,  fees,  etc.,  to,  prohibition  of,  9833(c). 
Interest  payable  to  on  deposits  of,  9833 

(e). 
Violations  of  law  relating  to  loans,  etc.,  to 
bank  examiners,  etc.,  9833. 
Organization   committee,   directors'    meetings 

called  by,   9788(5). 
Penal  bonds,  deposit  of  United  States  bonds 

with,  3301a. 
Penalties,  state  banks  as  members,  9792(4). 
Powers,  9796,  9797. 
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FEDEBAI.  BESEBVB  BANKS  (Ooat*d) 

Beserve  agent,  application  for  notes,  9799(2). 
Beseires,  9801. 

Banks    in    Alaska    and    outside    United 

States,  9801  (2c). 
Circulating  notes,  9799(3). 
Demand  deposits  defined,  9801(1). 
Gold  deposits,  9799(14). 
Member  banks,  deposits  with  nonmember 

banks  or  trust  companies,  9801(2c). 
Time  deposits  defined,  9801(1). 
State  banks  as  members,  application,  9792(1). 
Capital  stock  required  as  condition  prece- 
dent to  membership,  9792(9). 
Certifying  checks  on  state  banks  admitted 

as  members,  9792(11). 
Determination  of  application,  9792(2). 
Discounts  for  state  banks,  9792(10). 
Examinations,  9792(5). 

Acceptance   of  ezaminationB  and  re- 
ports by  state  authorities,  9792(6). 
Special    examinations,    9792(15). 
Forfeiture  of  membership,  9792(11). 
Reports,  9792(4). 

Subject  to  laws  and  regulations,  9792(10). 
Subscription  to  stock,  9792(3). 
Surrender   of   stock    on    cancellation   of 

membership,  9792(7). 
Withdrawals  from   membership,   9792(8). 
Surplus,  9791(1).       . 

FEDEBAI.  BE8EBVB  SYSTEM 

Transferring  work  from  subtreasuries  to,  in- 
vestigation, 3286f. 

FEDERAI.  TRADE  COBIMI8SION  AND 
UNFAIB  COMPETITION 

Coal  and  coke,  price  regulation,  etc.,  duties, 

8115%q. 
Export  trade  not  subject  to  certain  anti-trust 

restrictions,  8836^a-8836%e. 


E2xclusion  from  United  States,  4289%b. 


Requisition  for  army,  navy  or  public  defense, 
3116%ii. 


Bee  CompeMation;  MUeage;  SalarieB;  Trarh 
el  Pay  and  Expetises, 

Clerks   of  court,    naturalization   proceedings, 

4372a. 
Clerks  of  district  courU,  1385a,  138{^,  13851, 

1404a,  4372a. 
Court  costs,  etc,  seamen,  when  not  required, 

1630a. 
Depositions  for  use  in  hearings  in  land  en- 
tries, 4475a. 
Examining  surgeons  in  pension  cases,  9101a. 
Jurors,  Porto  Rico,  3803tt. 
Licensing,   manufacture,  sale,  etc.,  of  explo- 
sives, 3115i4ff. 
Use  of  patents,  trademarks  or  copyrights 
of  enemy  or  ally  of  enemy,  3115^ee(c). 
Marshals,  1404a. 

Seizure  of  articles  infringing  copyright,  p. 
2024. 
Naturalization  proceedings,  4372a. 
Passports,  7628a. 

Perishable   farm   products,    certifying   condi- 
tion by  Secretary  of  Agriculture,  828a. 


Exdusion    of    felona    from    United    States, 
4289%b. 

FERMENTED  UQUOB8 

See  InUwioaiing  Liquors, 

See,  also,  DUiiUed  SpiHU  and  Wines, 

Food,  fruits,  etc.,  use  of  prohibited  or  re- 
stricted, 3115^{. 
Internal    revenue    tax,    accounting    for,  re- 
fusal or  failure  to  account  for,  poialties, 
6371%h. 
Acts  and  parts    of  acts  repealed,  596l)t, 
6371%a. 
Saving  clause,  6371%a« 
Amount,  6144bb. 
Bottling,  pipe  lines,  locks  and  seals,  etc, 

6161. 
Breweries,  meters,  tanks  and  other  apps- 
ratus,  6017aa. 
Removal  of  liquors,  bottling,    without 
payment  of  tax,  6161. 
Brewers,  special  excise  tax,  amount,  etc, 
5980o(12),  5980l^^980t. 
Special  excise  tax,  nonpayment,  pun- 
ishment, 6980b,  6371  %h. 
Receipts   in    lieu   of    special  tax 
stamps,  5980r. 
Collection,  refusal    or  failure  to  collect, 

penalties,  6371%h. 
Distillation,  use  of  residue,  6151aa. 
Fines,  withdrawing  liquors  from  unstamp- 
ed packages  for  bottling,  6161. 
Forfeitures,  liquors  removed  for  bottling 
without  payment  of  tax,  6161. 
Property     for    bottling     on     brewing 

premises,  6161. 
Property  for  withdrawing  liquor  from 
unstamped     packages    for    bottling, 
6161. 
Fractional  parts  of  barrel,  6144bb. 
Industrial  distilleries,  removal  of  liquon 
to  for  distillation  without  payment  of 
tax,  6151aa. 
Information,  refusal  or    failure  to  give, 

penalties,  6371%h. 
Offens«ts,  blanket  provisions,  6371  %h. 
Withdrawing    liquor  from  unstamped 
packages  for  bottling,  6161. 
Payment,  lessee  to  pay,  when,  6371  Hm. 
On  removal  to  bottling  houses,  616L 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371  ^ul 
Refunds,   taxes  on    articles    for   export, 

6371%k. 
Removal  from  brewery  premises  to  indus- 
trial   distillery     for   distilling    material 
without  payment  of  tax,  6151aa. 
Returns,    attestation     instead     of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371Hh. 
Stamps,  defacement,  on  withdrawing  for 
bottling,  6161. 
Export  fermented  liquor  stamps,  dis- 
continuing use,  69861. 
Payment,   liquor  withdrawn   for  bot- 
tling,   defacement,     accounting  for, 
6161. 
Re-issue    when     lost    or    destroyed. 
6007. 
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FERMEIITED  UQUORS  (Cont'd) 

Internal  revenue  tax  (Cont*d) 
.   Stamps  (Ck>nt'd) 

Withdrawing  liquors  from  unstamped 

packages,  6161. 
Withdrawing  liquor  from  unstamped 
packages   for   bottling   on   brewery 
premises,  penalty,  6161. 
Prohibition      amendment      to      Constitution 

(Const.  Am.  18)  p.  2678. 
Prohibition    territory,    manufacture     in    not 
permitted  by  food,  etc.,  conservation  act, 
1315^1. 
Use  of  mails  for  advertisement  of  intoxi- 
cating   liquors    intended    for,    10387a- 
10387ee. 
Revenue  Act  of  1917,  p.  12ia 


Conservation,    etc.,    during    war,    8115%e- 
3115%kk(ll). 

FICTITIOUS  NAME 

Shipments  of  intoxicating  liquors  in  Alaska, 
364i3e. 

FICTlTlOtlS  BETUBH8 

Census,  43881. 

FIDEIiTTT  nrSlTRAirCB 

Bee  Jneuranoe. 

Internal  revenue  tax  on  policies  of,  6318hh- 
6318p. 

FIDirCIARIES 

Discharge  in  bankruptcy,  effect    on  liability 

for  embezzlement,  etc.,  9601. 
National  banks  as,  9794(k). 
Returns  for  income  tax  purposes,  6336^11  (b), 

6336^ZZ. 


Appropriation,  3062. 

Bugler,  1738aaa. 

Chaplains,  1868a. 

Equipment,  issuance  to  militia,  3062. 

Limitation  on  number  of  appointments  of  in- 
creased, officers,  1991d. 

Provisional    organization    of    cavalry    into, 
1718a. 

School  of  fire  at  Fort  Sill,  assigning  officers 
to,  2016a. 
Translator  for,  2016aa. 

FIEIJ>  CUBBKS 

Ajrmy,  assignment  to  duty,  1980aa. 
Pay  and  allowances,  1980aa. 

FIELD  GLASSES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6871%h. 
Amount,  6309%f. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal   or  failure  to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,   6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%f,  6371Hh. 
Tendee  to  pay,  when,  6371^m« 


FIELD  GLASSES  (Cont'd) 

Internal  revenue  tax  (Cont'd) 

Refunds,   taxes   on    articles  for   export, 

6371%k. 
Returns,  6309%f,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%f. 

FIELD  OFFICERS 

Coast  and  Geodetic  Survey,  8562b. 

FIELD  TRAINING 

Regular  Army  Reserve,  1892b. 

FILING 

Search  warrants,  inventory,  etc.,  10496%q. 

FILMS 

Loan,  rental,  or  sale  by  Secretary  of  Agricul- 
ture, 832c. 

FINES  AND  PENALTIES 

See   Crimes   and   Offenses;    Forfeiiwres, 

Aiding  escape  of  interned  persons,  10182h. 
Alaska,    manufacture,    etc,    of   intoxicating 

liquors,  3643b-3643r. 
Assault  and  battery,  on  immigration  officer, 

etc.,  4289^1. 
Bribery,  elections  for  Congressmen,  10251a. 

Porto  RicaB  officers,  8803n. 
Capital  Issues  Committee,  violations  of  act, 

3115%o. 
Carrier  pigeons,  entrapping,  etc.,  10212h^- 

10212h%. 
Census,    causing    inaccurate    enumerations, 
4388U. 
Enforcement  by  indictment,  etc,  4388k. 
False  answers,  4388ii,  4388j. 
False  certificates,  4388L 
False  statements,  4388L 
False  swearing,  48881. 
Fictitious  returns,  43881. 
Neglect  or  refusal  of  hotel  keeper,  etc., 

to  give  information,  4388ii. 
Neglect  or  refusal  of  owners,  etc.,  of  cor- 
porations, etc.,  to  furnish  information, 
4388J. 
Neglect  or  refusal  to  answer  questions, 

4388ii. 
Neglect    or    refusal    to    perform   duties, 

43881. 
Publishing  or  communicating  information, 

43881. 
Receiving  compensation  for  appointment 
of  supervisors,  etc.,  4388hh. 
Certificates    of   discharge    from    military   or 

naval  service,  forging,  etc.,  10242a. 
Charters  and  regulation  of  vessels,  violations 

of  act  relating  to,  3115i/i6k. 
Clubs,  receiving  or  keeping  liquors  in  District 

of  Columbia,  3421^  e. 
Coast  Artillery  fire,  violation  of  regulations 

to  prevent  injuries  from,  9862a-9862c. 
Common  carriers,  delivery  of  intoxicating  liq- 
uors in  District  of  Columbia,  342114b, 
3241%dd. 
Failure  to  comply  with  orders  as  to  car 

service,  8563(8). 
Failure  to  give  preference  to  commodities 
essential  to  national  defense,  8563(10). 
Obstructing  transportation,  8563(9). 


2772 


OBNDBAL  INDBX 

[References  are  to  Bectlone,  except  where  otherwise  ladiested.! 


FIHES  AND  PENALTIES  (Cont'd) 

GonseryatioD  of  ores,  metals,  etc,  violations 

of  act,  3115^8888,  3U5Httt. 
Counterfeiting  seal  of  ezecutiye  department, 

etc.,  10240b. 
Dealers  in  leaf  tobacco,  6168(e). 
Defensive   sea   areas,    violating   regulations, 

10208. 
Destruction  of  war  material,  etc.,  10212h%. 
Disorderly   houses  near  military  and  naval 

camps,  2019b,  2813e. 
Distress  for  rent  against  persons  in  military 

service,  3078%  ee. 
District  of  Columbia,  sale,  etc,  of  liquors, 
3421%a,     3421%b,     3421%bb,     8421%cc 
3421%d-3421%f,         3421%g,         3421%h, 
3421%hh,  3421%n,  3421^0. 
Embezzlement  by  federal  reserve  agent  or 
employ^,  9772. 
From  federal  reserve  bank,  9772. 
ESnlisted  reserve  corps,  unauthorized  persons 

wearing  rosettes,  etc.,  1892e. 
Bnlisting  in  foreign  military  or  naval  service, 

10174. 
Entry  into  or  departure  from  United  States 

without  permit,  etc.,  7628g. 
Espionage  act,  10212a,  10212c,  10212e. 
Eviction     of     tenant     in     military     service, 

3078%  ee. 
Excessive,  prohibited  in  Porto  Rico,  3803aa. 
Explosives,  violation  of  act  regulating  manu- 
facture, sale,  etc.,  3115 %j. 
Exports  in  time  of  war,  7678b. 
False    affidavits,    foreign    language    publica- 
tions, 3115.^j. 
Military  service  of  person  against  whom 
default  judgment  is  taken,  3078%bb. 
False  claims  against  United  States,  10199. 
False   statements,  application   for  passport, 
7628b. 
Declarations  filed  by  purchaser  of  ves- 
sels, 8146r(4). 
Foreign  language  newspapers,  3115 %j. 
Purchasers  of  liquors  in  District  of  Co- 
lumbia, 3421%bb. 
To  United  States  Shipping  Board,  8146r 

(5). 
War  risk  insurance  claims,  514nn. 
Federal  controlled  telegraphs,   etc.,  offenses 
against     operation     of,     etc.,     3115%xx- 
3115%yy. 
Federal    controlled    transportation    systems, 

violations  of  act,  3115 %k. 
Federal  Reserve  banks,  embezzlement,  9772. 

Falsely  certifying  check,  9770. 
Flags,  mutilation,  etc.,  3369b. 

Use  for  advertising  purposes,  3369b. 
Food  conservation  act,  effect  of  termination, 
3115%pp. 
Violation  of,  3115%aa,  3115%f,  3115%g, 
3115V6g8:,  3115%hh,  3115%i,  3115%k, 
8115%kk(4)-3115%kk(7),  3115%l, 

8115^m,  3115i^q,  3115^qq. 
Foreign  commerce,  injuring  vessels  engaged 
in,  10483a. 
Interference     with     by     violent     means, 
10418a. 
Foreign   language   newspapers,   false    state- 
ments, etc.,  3115%j. 
Foreign    relations,    disturbance    of,    7678^- 

7678p. 
Forgery,    naval,    military    or    official    pass, 
10240c 
Passports,  7628d. 


FINES  AND  PENAI.TIES  (Cont'd) 

Government  officials  receiving  compensatioii 

from  other  sources,  3231a. 
Harbor  defense  system,  injuring,  etc,  10208w 
Harboring  or  concealing  persons  violating  es- 
pionage act,  10212e. 
Hawaiian  Prohibition  Act  violations,  3746a. 
Homesteads,    soliciting    relinquishment,   etc., 

4588b. 
Immigration    laws,    violation    of,    4289V&bb, 
4289%c  -  4289%ee,  4289^h  -  4289^1. 

4289%j,      4289%ZZ,      4289^n,      4289Hq4, 
4289^r,  4289^88,  4289i4t 
Income     tax     offenses,     6336%v,     «336^x, 

6336%y. 
Injunction    against    maintenance    of    liquor 
nuisance,  Alaska,  violation  of,  3643kL 
District     of      Columbia,     violation     oC, 
3421%hh. 
Internal  revenue,  6371^h,  6371%cc 
Child  labor  tax,  6336%d,  6336%g. 
Cotton  futures,  failure  to  answer  ques- 
tions, etc,  63001. 
Cutting  stamps  from  packages,  etc,  6318. 
Disclosing    income    returns,    etc,    5887, 

6336HX. 
Estate  tax.  6336%k. 
Evading    or    attempting    to    evade    tax, 

5980s,  61141,  6371,%h. 
Excise   taxes,   6309%d,   637114b. 

On  jewelry,  etc,  6309%f,  6371%h. 
Failing   to    furnish    copies    of    contracts 

with  United  States,  6371%cc. 
Failure  to   affix   stamps,  6318hb,  6318k, 

63181,  6318p(4,  5). 
Failure  to  make  returns,  5899. 
False  returns,  5899. 
False  statements  regarding  sales,  leases, 

etc.,  6371%q. 
Insurance  tax,  6309i^e,  6371%h. 
Nonpayment     of     special     excise    taxes, 

59808,  6371%h. 
Nonpayment  of  tax  on  mineral  waters, 

etc.,  6161^e. 
Oleomargarine,  unlawful  sale,  6218. 
Refunds,  5944,  5948. 
Selling  admission  tickets  for  excess  over 

printed  price,   etc,  6309%a(d). 
Stamp  tax  on  insurance  policies  issued  by 

nonresidents,  6318p(15). 
Tax   on  admissions,   sale  of  tickets  not 
bearing  name  of  vendor,  etc,  6309%a. 
Transportation  tax,  6309%c 
Violations  of  provisions  relating  to  tax  on 
rectified,  purified  or  refined   spirits  or 
wines,  5986k. 
Withdrawing  fermented  liquors  from  un- 
stamped packages  for  bottling,  616L 
Interned   persons,  leaving  limits  of  intern- 
ment, 10182h. 
Intoxicating  liquors,  Alaska,  3643b-^3643r. 
District  of  Columbia,  3421^a-3421^o. 
Food  Control  act  violations,  3115% L 
Hawau,  3746a. 
Importing,         3115%!,         3115iVisfS- 

31151  i/ijgggg,  8739bb. 
Indian  country,  4136b,  4137aa. 
Military   and   naval   camps,  etc,  2019a, 

2813e. 
Porto  Rico,  3803aa. 
Prohibition    zones    around    mines,    etc, 

311511/1*6. 
War       ^Hme       Prohibition       violations, 
8115ii/i»ggg,  311511/isgggg. 


GENERAL  INDEX 
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1TNE8  AKD  PENAI.TIES  (Cont'd) 

Intoxication  of  locomotive  engineers,  etc.,  in 

District  of  Columbia,  3421  %n. 
Larceny  of  United  States  property,  10199. 
Loan  or  gift  by  reserve  bank  to  employ 6  of 

examiner,   9833. 
Mails,  refusal  of  carriers  by  water  to  carry 

mails  as  freight  or  express,  7454a. 
Migratory  bird  treaty  act,  violation  of,  8837f. 
Minimum    wage    act,    violation   of,    3421  %r, 

34211^8. 
Mitigation,  failure  to  number  undocumented 

vessels,  8095d. 
Mt.   McKinley   National  Park,  violations   of 

act  relating  to,  5249uu. 
National  bank  offenses,  9770,  9772,  9838. 
Navigable  water  regulations,  9861. 
Niagara    River,   diverting   water   from,   etc., 

9989c,  9989h,  9989J. 
Nonperformance    of    contract   by    person    in 
mflitary    service,   relief   against,   3078^1  ca 
Obstruction,     service     of     search     warrant, 
1049C%r. 
Transportation,  8116%k,  8563(9),  10418a. 
Officers,  District  of  Columbia,  failing  to  en- 
force liquor  law,  3421^0. 
Exceeding  authority  in  executing  search 

warrant,  10496^u. 
Unlawfully  disclosing,  income  tax  returns, 
5887,  6336%x. 
Organizing  military  expedition  against  friend- 
ly power,  10177. 
Passports,  false  making  and  statements  in  ap- 
plication for,  7628b,  7628d. 
Furnishing,  etc.,  for  use  by  person  other 
than  to  whom  originally  issued,  7628c. 
Use  of,  in  violation  of  conditions,  7628c. 
Pensions,   withholding  claims  under   act  re- 
lating to  Spanish  war,  etc.,  8985b. 
Perjury,  false  statements  relating  to  foreign 

language  publications,  3115%j. 
Possession  or  control  of  property  and  papers 
in  aid  of  foreign  government,  etc.,  102121. 
President,  threats  against,  10200a. 
Prostitution  near  military  and  naval  camps, 

etc.,  2019b,  2813e. 
Public  lands,  false  representations  to  intend- 
ing purchasers,  10226a. 
Relinquishing  entries,  4588b. 
Purchase  of  military  stores,  10199. 
Receiving    salary    from    source    other    than 

United  States,  3231a. 
Re-entry    by    excluded    or    deported    alien, 

4289  Vib  (3). 
Resumption  of  possession  of  property  pur- 
chased by  person  in  military  or  naval  serv- 
ice, 3078Hf. 

Sales,  property  by  alien  property  custodian, 
purchase  for  undisclosed  principal,  etc., 
3115%ff. 
Transfer  or  use  of  vessels  contrary  to 
Shipping  Act,  8146e. 
Seal  of  executive  department,  wrongfully  af- 
fixing, etc.,  10240a,  10240b. 
Search  warrants,  maliciously  procuring  issue 
of,  10496^4 1. 
Obstructing  service,  10496%  r. 
Officer    exceeding    authority,    10496%u. 
Seditious  or  disloyal  acts,  10212c. 
State  banks  as  members  of  federal  reserve 
system,  9792(4). 

Telegraphs,  etc.,  under  federal  control,  In- 
terference with,  3115%xx-8115%yy. 


FINES  AKD  PENALTIES  (Cont'd) 

Threats   against  President,    10200a« 
Trading  with  the  enemy,  3115^hh. 
Trespass  upon,  injury  or  destruction  of  har- 
bor defense  system,  10208. 
Uniforms,  decorations  or  regalia  of  foreign 
governments,  unlawful  wearing,  7678%. 
Unlawful  use  of,  1949a-1949c 
United  States  shipping  board,  foreign  regis- 
try of  vessels,  etc.,  8146r(l). 
Sale,  charter,  etc.,  of  vessels  in  violation 

of,  8146e. 
Violation     of     conditions     of     approval, 
8146r(5). 
Urban  and  interurban  electric  railroads,  re- 
fusing to  perform  mail  service,  7431aa. 
Vessels,    carrying   passengers   in    excess    of 
number  allowed,  8229. 
Disobeying       war       time       regulations, 

31151/iflk. 
Failure  to  number  certain  vessels,  8095d. 
Taking  out  of  port  in  violation  of  em- 
bargo on  exports,  7678c. 
Use    as    resort    for    persons    conspiring 
against  United  States,  9959^40. 
War  Finance  Corporation,  violations  of  act, 

3115%j,  3115%o. 
War  materials,  defective  making,  destruction, 

etc.,  10212h%,  10212h%. 
War  risk  insurance,  failure  to  effect,  514ccc. 
False  statements  in  claims,  514nn. 
Fraudulent     acceptance     of     payments, 

514nnn,  614nnn^. 
Unlawful  charges,  514kk. 
Watch  duty  of  deck  officers,  8227. 
Wheat  prices,   violations  of  act  relating  to, 
3116%kk(4)^3115%kk(7). 

FIRE-ARMS 

Discharge   at   places    where    explosives   are 

stored,  etc.,  3115%i. 
Home  guards,  8093a. 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,   6309%a(10). 
Collection,  refusal  or  failure   to  collect, 

penalties,  6371^h. 
Information,   refusal   or   failure   to  give, 
'  penalties,  6371%h. 
Overcollections,  credits  for,  6871  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  (i371^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,   6371%h. 
Vendee  to  pay,  when,  6371% m. 

Refunds,    taxes    on    articles   for    export, 

6371%k. 
Returns.   6.^09%d,    6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 

Sale  or  lease  price.  6300%b. 
Time  for  payment,  6309%d. 
Sales,  6941aa. 

Schools,  issuance  to,  2289aa. 
Seizure    when    intended   for    export,    7678d- 
7678k. 

FIRE  INSURANCE 

Bee  Insurance. 
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FimBS  AND  PENAIiTIES  (Cont'd) 

Conservation  of  ores,  metals,  etc.,  violations 

of  act,  3115^0888,  8115^ttt. 
Counterfeiting  seal  of  executive  department, 

etc.,  10240b. 
Dealers  in  leaf  tobacco,  6168(e). 
Defensive    sea    areas,    violating   regulations, 

10208. 
Destruction  of  war  material,  etc.,  10212h%. 
Disorderly   houses   near  military  and   naval 

camps,  2019fo,  2813e. 
Distress  for  rent  against  persons  in  military 

service,  3078%  ee. 
District  of  Columbia,   sale,  etc.,  of  liquors, 
d421%a,     3421%b,     3421i4bb,     3421%cc, 
3421%d-^421%f,         3421%g,         8421%h, 
3421%hh,  8421%n,  3421%o. 
Embezzlement  by  federal  reserve  agent  or 
employ^,  0772. 
From  federal  reserve  bank,  0772. 
EiUlisted  reserve  corps,  unauthorized  persons 

wearing  rosettes,  etc.,  1892e. 
Enlisting  in  foreign  military  or  naval  service, 

10174. 
Entry  into  or  departure  from  United  States 

without  permit,  etc.,  7628g. 
Espionage  act,  10212a,  10212c,  10212e. 
Eviction     of    tenant     in    military     service, 

3078%  ee. 
Excessive,  prohibited  in  Porto  Rico,  3808aa. 
Explosives,  violation  of  act  regulating  manu- 
facture, sale,  etc.,  3115%j. 
Exports  in  time  of  war,  7678b. 
SVdse    affidavits,    foreign    language    publica- 
tions, 311&i^j. 
Military  service  of  person  against  whom 
default  judgment  is  taken,  3078% bb. 
False  claims  against  United  States,  10109. 
False    statements,   application   for  passport, 
7628b. 
Declarations  filed  by  purchaser  of  ves- 
sels, 8146r(4). 
Foreign  language  newspapers,  3115%j. 
Purchasers  of  liquors  in  District  of  Co- 
lumbia, 3421%bb. 
To  United  States  Shipping  Board,  8146r 

(5). 
War  risk  insurance  claims,  514nn. 
Federal  controlled   telegraphs,   etc.,  offenses 
against     operation     of,     etc.,     3115%xx- 
3115%yy. 
Federal    controlled    transportation    systems, 

violations  of  act,  8115%k. 
Federal  Reserve  banks,  embezzlement,  9772. 

Falsely  certifying  check,  9770. 
Flags,  mutilation,  etc.,  3369b. 

Use  for  advertising  purposes,  3369b. 
Food  conservation  act,  effect  of  termination, 
3115%pp. 
Violation  of,  3115%aa,  3115%f,  3115i^g, 
3115%gg,   3115i^hh,  3115%i,  3115%k, 
8115%kk(4)-3115%kk(7),  3115%?, 

8115%m,  3115^q,  3115%qq. 
Foreign  commerce,  injuring  vessels  engaged 
in,  10483a. 
Interference     with     by     violent     means, 
10418a. 
Foreign    language    newspapers,   false    state- 
ments, etc.,  3115%j. 
Foreign    relations,    disturbance    of,    76781- 

7678p. 
Forgery,    naval,    military    or    official    pass, 
10240c. 
Passports,  7628d. 


FINES  AND  PENAIiTIES  (OonVd) 

Government  officials  receiving  compensation 

from  other  sources,  3231a. 
Harbor  defense  system,  injuring,  etc,  10206. 
Harboring  or  concealing  persons  violating  es- 
pionage act,  10212e. 
Hawaiian  Prohibition  Act  violations,  3746t. 
Homesteads,    soliciting    relinquishment,   etc, 

4588b. 
Immigration    laws,    violation    of,    4289Vibb, 
4289%c-42S9%ee,  4289%h  -  4289^41, 

4289%j,      4289%U,     4289%n,      4289%qQ, 
4289%r,  4289%ss,  4289%t. 
Income     tax     offenses,     6336%v,     6336)6x, 

6336%y. 
Injunction    against    maintenance    of    liqoor 
nuisance,  Alaska,  violation  of,  3643k]L 
District      of      Columbia,      violation     of, 
3421%hh. 
Internal  revenue,  6371%h,  6371  %cc. 
Child  labor  tax,  6336%d,  6336%g. 
Cotton  futures,  failure  to  answer  ques- 
tions, etc.,  6309L 
Cutting  stamps  from  packages,  etc,  6318L 
Disclosing    income    returns,    etc,    5887, 

6336%x. 
Estate  tax,  6336%k. 
Evading    or    attempting    to    evade    tax, 

5980s,  61141,  6371,%h. 
Excise   taxes,   6309%d,   eSllU^h. 

On  jewelry,  etc.,  6309%f,  6371%h. 
Failing    to    furnish    copies    of    contracts 

with  United  SUtes,  6371%cc. 
Failure  to   affix   stamps,  6318hh,  6318k, 

63181,  6318p(4,  5). 
Failure  to  make  returns,  5899. 
False  returns,  5899. 
False  statements  regarding  sales,  leases, 

etc.,  6371  %q. 
Insurance  tax,  6309%e,  6371^h. 
Nonpayment     of     special     excise    taxes, 

59808,  6371%h. 
Nonpayment  of  tax  on  mineral  waters, 

etc.,  6161%e. 
Oleomargarine,  unlawful  sale,  6218. 
Refunds,  5944,  5948. 
Selling  admission  tickets  for  excess  over 

printed   price,   etc.,   6309%a(d). 
Stamp  tax  on  insurance  policies  issued  by 

nonresidents,  6318p(15). 
Tax   on   admissions,    sale   of   tickets  not 
bearing  name  of  vendor,  etc.,  6309%a. 
Transportation  tax,  6309%c 
Violations  of  provisions  relating  to  tax  on 
rectified,  purified  or  refined   spirits  or 
wines,  5986k. 
Withdrawing  fermented  liquors  from  un- 
stamped packages  for  bottling.  616L 
Interned   persons,   leaving   limits   of  intern- 
ment, 10182h. 
Intoxicating  Uquors,  Alaska,  3643b-3643r. 
District  of  Columbia,  3421^a-3421^o. 
Food  Control  act  violations,  3115%L 
Hawaii,  3746a. 
Importing,         3115^1,         3115ii/iaff- 

31151  i/i2gggg,  8739bb. 
Indian  country,  4136b,  4137aa. 
Military   and   naval    camps,   etc,   2019a, 

2813e. 
Porto  Rico,  3803aa. 
Prohibition    zones    around    mines,    etc, 

31151  i/ite. 
War       l^e       Prohibition       violatioaf, 
811511/iiggg,  311511/iigggg. 
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FZHES  AHD  PEN AIiTIES  CC«at'd) 

Intozicatioii  of  locomotive  engineers,  etc.,  in 

District  of  Columbia,  3421^n. 
Larceny  of  United  States  property,  10199. 
Loan  or  gift  by  reserve  bank  to  employ 6  of 

examiner,  9^3. 
Mails,  refusal  of  carriers  by  water  to  carry 

mails  as  freight  or  express,  7454a. 
Migratory  bird  treaty  act,  violation  of,  8837f. 
Minimum    wage    act,    violation   of,   3421  ^r, 

3421^8. 
Mitigation,  failure  to  number  undocumented 

vessels,  8095d. 
Mt.   McKinley   National  Park,  violations   of 

act  relating  to,  5249uu. 
National  bank  offenses,  9770,  9772,  9833. 
Navigable  water  regulations,  9861. 
Niagara   River,   diverting  water  from,   etc., 

9989c,  9980h,  9989j. 
Nonperformance    of   contract   by   person   in 
military    service,   relief   against,   3078  V4cc 
Obstruction,     service     of     search     warrant, 
1049G^r. 
Transportation,  3115%k,  8563(9),  10418a. 
Officers,  District  of  Columbia,  failing  to  en- 
force liquor  law,  3421^0. 
Exceeding  authority  in  executing  search 

warrant,  10496^u. 
Unlawfully  disclosing,  income  tax  returns, 
5887,  6336%x. 
Organizing  military  expedition  against  friend- 
ly power,  10177. 
Passports,  false  making  and  statements  in  ap- 
plication for,  7628b,  7628d. 
Furnishing,  etc.,  for  use  by  person  other 
than  to  whom  originally  issued,  7628c. 
Use  of,  in  violation  of  conditions,  7628c. 
Pensions,   withholding  claims  under  act  re- 
lating to  Spanish  war,  etc.,  8985b. 
Perjury,  false  statements  relating  to  foreign 

language  publications,  3115^j. 
Possession  or  control  oif  proper^  and  papers 
in  aid  of  foreign  government,  etc.,  102121. 
President,  threats  against,  10200a. 
Prostitution  near  military  and  naval  camps, 

etc.,  2019b,  2813e. 
Public  lands,  false  representations  to  intend- 
ing purchasers,  10226a. 
Relinquishing  entries,  4588b. 
Purchase  of  military  stores,  10199. 
Receiving    salary    from    source    other    than 

United  States,  3231a. 
Re-entry    by    excluded    or    deported    alien, 

4289%b(3). 
Resumption  of  possession  of  property  pur- 
chased by  person  in  military  or  naval  serv- 
ice, 3078^  f. 
Sales,  property  by  alien  property  custodian, 
purchase  for  undisclosed  principal,  etc., 
3115%ff. 
Transfer  or  use  of  vessels  contrary  to 
Shipping  Act,  8146e. 
Seal  of  executive  department,  wrongfully  af- 
fixing, etc.,  10240a,  10240b. 
Search  warrants,  maliciously  procuring  issue 
of,  10496%  t 
Obstructing  service,  10496%  r. 
Officer   exceeding    authority,    10496% u. 
Seditious  or  disloyal  acts,  10212c. 
State  banks  as  members  of  federal  reserve 
system,  9792(4). 

Telegraphs,  etc.,  under  federal  control,  in- 
terference with,  3115%xx-^115%yy. 


FIHES  AHD  PENALTIES  CCont*d) 

Threats   against  President,   10200a. 
Trading  with  the  enemy,  8116  ^hh. 
Trespass  upon,  injury  or  destruction  of  har- 
bor defense  system,  10208. 
Uniforms,  decorations  or  regalia  of  foreign 
governments,  unlawful  wearing,  7678%. 
Unlawful  use  of,  1949a>1949c 
United  States  shipping  board,  foreign  regis- 
try of  vessels,  etc.,  8146r(l). 
Sale,  charter,  etc.,  of  vessels  in  violation 

of,  8146e. 
Violation     of     conditions     of     approval, 
8146r(5). 
Urban  and  interurban  electric  railroads,  re- 
fusing to  perform  mail  service,  7431aa. 
Yesaels,    carrying   passengers   in    excess    ot 
number  allowed,  8229. 
Disobeying       war       time       regulations, 

3115Vx«k. 
Failure  to  number  certain  vessels,  8095d. 
Taking  out  of  port  in  violation  of  em- 
bargo on  exports,  7678c. 
Use    as    resort    for    persons    conspiring 
against  United  States,  9959%c. 
War  Finance  Corporation,  violations  of  act, 

3115%j,  3115%o. 
War  materials,  defective  making,  destruction, 

etc.,  10212h%,  10212h%. 
War  risk  insurance,  failure  to  effect,  514ccc. 
False  statements  in  claims,  514nn. 
Fraudulent     acceptance     of     payments, 

514nnn,  514nnn%. 
Unlawful  charges,  514kk. 

Watch  duty  of  deck  officers.  8227. 
Wheat  prices,  violations  of  act  relating  to, 
3115%kk(4)-3116%kk(7). 

FIRE-ARMS 

Discharge   at   places    where    explosives    are 

stored,  etc.,  3115%i. 
Home  guards,  d093a. 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  6309%a(10). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal   or   failure   to  give, 
'  penalties,  6371%h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,   6371%h. 
Vendee  to  pay,  when,  6371  %m. 

Refunds,   taxes    on    articles   for    export. 

Returns.   6309%d,    6371  l^j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371^h. 
Sale  or  lease  price,  6309^b. 
Time  for  payment,  6309%  d. 
Sales,  6941aa. 

Schools,  issuance  to,  2289aa. 
Seizure   when   intended   for   export,    7678d- 
7678k. 

FIRE  INSURANCE 

See  In9urance, 
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FLEET  KAVAI.  BESEBVB 

See  Naval  Reserve  Faroe;   JPay  of  Jfa^f* 


FIREMEir 

Army  mine  planter  service,  1731aa. 

Ooast  and  Geodetic  Survey,  salaries,  8561a. 

Navy,  pay,  2857. 


Adjustments   of   claims    of  postmasters   for 
losses  by,  7211a. 

FIRST  IiIEUTENANTB 

Bee  Lieutenants, 

FISCAL  AGENTS 

Federal   reserve  banks  as   fiscal   agents   of 
War  Finance  Corporation,  3115%hh. 

FISH,  FISHERIES,  ETC. 

Appropriations  for  propagation  of  food  fish- 
eries, expenditures,  908a. 
Bureau    of    Fisheries,    appropriations,    pur- 
chases from,  6774b. 
Vessels,  commutation  of  rations,  907a. 
Officers  and  crews  admitted  to  benefits 

of  Public  Health  Service,  9192a. 
Purchase  of  clothing  in  small  stores 
for  crews,  6774b. 
Interference   with   food   fishing  industry   by 
regulations  to  prevent  injuries  from  Coast 
ArtiUery  fire,  9862a. 
National  forests,  money  received  from  per- 
mits, disposition,  6187aa, 


Internal  revenue  tax,  accounting  for,  refusal 
or    failure   to    account   for,    penalties, 
6371%h. 
Amount,  6309^a(5). 
Collection,  refusal   or  failure  to  collect, 

penalties,  6371^h. 
Information,  refused  or  failure  to  give, 

penalties,  6371i^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371i^m. 
Refusal  or  failure  to  pay,  penalties, 

e309%d,  6371%h- 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles   for   export, 

6371  %k. 
Returns.  6309^d,  6371%j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6309^b. 
Time  for  payment,  6309%d. 

FIVE  CIVILIZED  TRIBES 

Coal  deposits,  act  regarding  inapplicable  to, 
4668d. 

Heirship  of  deceased  members,  determina- 
tion, 4234a. 

Lands,  partition,  laws  applicable  to,  4234b. 

Tribal  funds,  investment,  4078a. 

FLAG 

Abusive  language,  10212c. 

Definition  of,  3369b. 

Displaying  flag  of  foreign  enemy,  10212c 

Mutilation,  etc.,  in  District  of  Columbia,  pun- 
ishment, 3369b. 

Use  for  advertising  in  District  of  Columbia, 
punishment,  336^. 


FLIGHTS 

Signal  corps,  1867L 

FLOODS 

Congressional  consent  to  agreements  between 
Minnesota,  North  Dakota  and  South  Dako- 
ta 9908a. 
Control  of,'  10080%  a-10030^c 

Details    from    government    departments, 

10080%c(2). 
Examinations  and  surveys,  10080%c(2). 
Laws  applicable  to  works  of  improvement, 

10030^0  (1). 
Mississippi  River,  10030%a. 
Reports,  10030%c(2-4). 
Sacramento  River,  lOOSO^b. 
Waterways  Commission,  lOOOS^a. 

FLOOR  TAXES 

Bee  DUtiOed  iSfptK/s  and  Wines. 

FLOUR 

Purchase,    storage,   and   sale   by   President, 
3115%j. 

FLYING  CORPS 

Bee    Naval   Flying   Corps;     Naval    Reserve 
Faroe* 

FOOD 

Bee  Conservation  of  Food  and  Necessaries; 
Fish,  Fisheriea,  etc. 

Breeding  migratory  game  birds  for,  88372. 
Conservation,  distribution,  price  fixing,  etc, 

8115%a-3115%rr. 
Dehydration  plants,  839b. 
Epidemics,  appropriations  to  prevent,  9178. 
Food  Control  Act  unaffected  by  War  Time 

Prohibition  Act,  3115iVi2b. 
Propagation   of  food  fishes,  expenditure  of 

appropriations  for,  908a. 
Relief  of  certain  peoples  in  Europe,  7706a. 
Requisition  for  army,  navy  or  public  defense, 

3115^ii. 

FOOT  BALL  PARAPHERHALIA 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account   for,    penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,   refusal  or  faUure  to  collect, 

penalties,  6d71%h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371i^h. 
Overcollections,  credits  for,  637154k. 
Overpayments,  credits  for,  6371  %k. 
Payments,  lessee  to  pay,  when,  6371  Hm. 
Refusal  or  failure  to  pay,  penalties, 

63O0%d,  6371  ^h. 
Vendee  to  pay,  when,  6371  Hm. 
Refunds,    taxes   on    articles    for   export, 

6371%k. 
Returns,  6309%d,  6371  ^j. 

Attestotion  instead  of  oatb,  6371H5- 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 
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roBEioir  Goms 

United  States  bonds  payable  in,  6829p. 

Exemption  from  taxation,  6829^0. 
Valuation  by  Secretary  of  Treasury,  2206a. 
War  finance  corporation   bonds  payable  in, 

FOREIGN  COMBfEBCE 

See  Commerce  and  NaviffaiietK 
Bureau  of  foreign  and  domestic  commerce, 
annual  report,  879. 
Disposition  of  moneys  received  from  sales 
of   reproductions  of  special  statistical 
compilations,  888a. 
Common  carrier  by  water  defined,  8146a. 
Interference  with  by  Tiolent  means,  10418a, 

10514a-10614d. 
Obstructing  transportotion,  8563(9),  10418a. 
Search  warrants,  10496^ a-10496%v. 
Vessels  engaged  in,  injaring,  10483a,  10514a~ 
10514d. 

FOREIGN  CORPORATIONS 

Bee,  al9o.  Income  Toot, 

Special  excise  tax  on,  5980n,  6980r-5980t, 
6371%h. 

FOREIGN  COUNTRIES 

Auditing  accounts  of  military  establishment, 

420a,  420b. 
Depositaries  of  public  monies,  6612a. 

Proceeds  of  sales  of  United  States  bonds, 
etc.,  6829m,  6829p. 
Detail  of  immigration  officers  for  service  in, 

959. 
Detail  of  medical  officers  of  United  States 
Public  Health  Service  for  duties  in  connec- 
tion with  immigration,  959. 
Federal  reserve  banks,  powers,  9797(2e). 
Food  relief  for  certain  peoples  in  Europe, 
appropriations  for,  7706a. 
Expenditures,   reimbursements,  7706a. 
Peoples    to   whom    relief   may   be   given 

enumerated,  7706a. 
Powers  of  President,  7706a. 
Report  to  Congress,  7706a. 

FOREIGN     DIPLOMATIC    AND     CON- 
SULAR OFFICERS 

Bee  Consular  Officers;  DipiomaUc  OMoers. 

FOREIGN   EXCHANGE 

Regulation,  etc.,  of  transactions  in,  3115%c 

(b). 
Stabilization,  6537a. 

FOREIGN  GOVERNMENTS 

Admission  of  accredited  officials,  4289^b. 

Agents,  acting  as  without  notice  to  Secretary 
of  State,  7678n. 

Conspiracy  to  injure  or  destroy  property  of 
in  United  States,  7678p. 

Disturbance  of  relations  with,  7678Z-7678p. 

Establishment  of  credits  for  allied  foreign 
governments  engaged  in  war,  6829f,  6829J, 
6829jjj,  6829jjjj. 

"Foreign  government"  defined,  7678o. 

Income  from  investments  of  in  United  States, 
exemption  from  income  tax,  6336%ff. 

Purchase  of  obligations  of  governments  en- 
gaged in  war  with  enemies  of  United  States, 
6829,  6829ff,  6829J.  682t^jj.  6821«jjj. 

Sale  of  property  to,  6941a,  6941aa. 


FOREIGN  GOVERNMENTS  (Cont'd) 

Unlawful  wearing   uniforms,   decorations  or 
regaHa  of,  7678^. 

FOREIGN  LANGUAGES 

Print,  newspaper,  or  publication  in,  regula- 
tions, 8115^j. 

FOREIGN  RELATIONS 

Bee  Consular  Officers;  Diplomatic  Officers. 

Adjustment,  etc.,  of  contracts  witb  foreign 

governments  for  war  supplies,  3115iVi6d. 

Alien  enemies,  restrictions  on  conduct  and 

removal,  7615. 
Arms,  munitions  of  war,  etc.,  seizure,  etc., 

of  intended  for  export,  7678a-7678k. 
Commercial  attaches,  854a. 
Detention   or   departure   of  foreign  vessels, 

10179,  10514a-10514d. 
Disturbance  of,  acting  as  agent  of  foreign 
government  without  notice  to  Secretary 
of  State,  7678n. 
Conspiracy  to  injure  or  destroy  property 
of   foreign   government   within   United 
States,  7678p. 
Falsely  assuming  or  pretending  to  be  dip- 
lomatic or  consular   officer  of  foreign 
government,  7678m. 
Foreign  government  defined,  7678o. 
Jurisdiction  of  offenses,  10514b. 
Partial  invalidity  of  act,  10514d. 
Prosecutions  under  prior  laws,  10514c. 
United  States  defined,  10514a. 
Untrue  statements,  etc.,  to  influence  con- 
duct of  foreign  governments,  etc.,  to  in- 
jury of  United  States,  7678Z. 
Divisions  of  Far  Eastern,  Latin  American, 
Near  Eastern  or  European  affairs  in  State 
Department,  chiefs  of.  297. 
Embargo  on  exports,  7678a-7678k. 
Enlistment  in  foreign  military  or  naval  serv- 
ice, 10174. 
Entry  into  or  exit  from  United  States  during 

time  of  war,  7628o-7628h. 
Espionage,    10212a-10212i.   10514a-10514d. 
Organizing  military  expedition  against  friend- 
ly power,  10177. 
Pan-American  Union,  disposition  of  receipts 

for.  7683. 
Possession  or  control  of  property  and  papers 
in  aid  of  foreign  government  designed  or  in- 
tended for  violating  penal    statutes,  etc.,  of 
United  States,  102121.  10514a-ia514d. 
Search  warrants,  10496^a-10496%v. 
Treaty  with  Great  Britain  to  protect  Niagara 

Falls,  9989d. 
Unlawful  wearing  of  naval,  military  etc.,  uni- 
form decoration,  etc.,  7678%. 
Vessels  in  ports  of  United  States  in  time  of 
war.  regulation,  9959%a-9959%d,  10514a- 
10514d. 

FOREIGN  VESSELS 

Coasting  trade  during  war,  permits,  7709aa. 
Compelling  departure  or  detention  of,  10179. 
Refusal  of  clearance  for  yiolation  of  embargo 

on  exports  during  time  of  war,  7678c. 
Regulation    of   anchorage    and   movement   in 

time  of  war,  etc.,  9959%a-9959%d. 


Postal  service,  salaries,  7231a. 

Services  on  Sundays  or  holidays,  7239c. 
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Indian  service,  4032a. 

FORESTS 

8ee  National  Foresia* 

FORESTRT 

Census,  4388a,  4388b. 

FORFEITURES 

Arms,  munitions  etc.,  intended  for  export  in 

time  of  war,  7678d. 
Automobiles,  etc.,  used  for  conveying  liquors 

into  Indian  country,  4141a. 
Exports  during  time  of  war,  7678b. 

Violation  of  act  relating  to,  8836i4e. 
Importation  of  contract  laborers,  4289^40. 
Internal  revenue,   evading  or   attempting  to 
evade,  tax  on  wines,  etc,  6114Z. 
Fermented    liquors   removed    for   bottling 

without  payment  of  tax,  6161. 
Property    for   bottling   fermented  liquors 

on  brewery  premises,  6161. 
Property  for  withdrawing  fermented  liq- 
uors from  unstam];>ed  packages  for  bot- 
tling, 6161. 
Liquors,  Alaska,  3643m. 

District  of  Columbia,   3421^1,   3421^0. 
Migratory  birds,  etc.,  8837e. 
Opium,  6287g,  6287r. 
Pay,  enlisted  men  in  marine  corps  detailed  as 

clerks  and  messengers,  2941a. 
Potassium  leases,  4640g,  4640hh. 
Property  purchased  from  alien  property  cus- 
todian, 3115^  fP. 
Remission,     by     governor    of     Porto    Kico, 

3803ddd. 
Shipping     Act    violations,    8146e,   8146r(l)- 

8146r(8). 
State  banks^  membership  in   federal   reserve 

system,  9702(11). 
Steam  vessels,  carrying  passengers  in  excess 

of  number  allowed,  8229. 
Trading  with  the  enemy,  311514  bh. 
Vehicles,  aiding  entry  or  exit  during  war  of 
persons  without  permit,  7628g. 
Transporting  liquors  into   Indian   Terri- 
tory, 4141a. 
Vessels,  etc.,  aiding  in  entry  or  exit  during 
time  of  war  of  persons  without  permit, 
etc.,  7628g. 
Sale,  charter,  etc.,  in  violation  of  shipping 

board  act,  8146e,  8146r(l)-8146r(3). 
Taking  out  of  port  in  violation  of  em- 
bargo on  exports,  7678c. 
Use  of  as  resort  for  persons  conspiring 

against  United  States,  9959^c. 
Violation  of  regulations  in  time  of  war, 
etc.,  9959%b. 

FORGERT 

Bonds,      etc.,     War     Finance     Corporation, 

3115%j. 
Discharge    from    military    or   naval    service, 

10242a. 
Naval,  military  or  official  pass,  10240c. 
Passports,  7628d. 
Permits  to  depart  from  or  enter  United  States, 

7628e. 
Seals     of     executive     departments,    10240a, 

10240b. 


Porto  Rico,  3803aa. 


FORMS 

Applications  for  relief  as  to  life  insurance  by 

persons  in  military  service,  3078%gg. 
Declaration  of  intention,  4382. 
Internal  revenue  returns,  5896,  6371  ^c 
Naturalization,  certificate,  4382. 
Petition,  4382. 
Stub  of  certificate,  4382. 
Permits  for  shipment  of  liquors  in   AUgkn, 
3643g. 

FORTIFICATIONS 

Estimates  of  appropriations  for,  6702a. 
Injury  or  destruction,  10^^18. 

FRANCE 

Claims  of  inhabitants  for  damages  from  mfl- 
itary  and  naval  operations,  335b-335e, 
652aa,  652b. 


Net    earnings    of    Federal    Reserve    Banks, 
9791(1). 


TIES 

Income  tax,  exemption  from,  6336% o(3). 
Interpleader,   jurisdiction  of  district  courts, 
etc.,  991a. 

FRATERNAL       INSURANCE        SOCIE- 
TIES 

Relief  of  persons  In  military  service,  3078^4?- 

3078%p. 

FRATERNAL  SOCIETIES 

Exemption  from  tax  on  dues,  etc,  6309%h. 
Postage  on  second  class  mail  matter  of,  7358b. 

FRAUD 

Acceptance  of  payments  under  war  risk  in- 
surance act,  514nnn,  514nnn%. 

Affixing  seal  of  executive  department,  etc.. 
without  authority,  10240a. 

Certificates  of  indebtedness,  fraudulent  prac- 
tices, 6824. 

False  claims  against  United  States,  ;L0199. 

FREE  DELIVERT  SERVICE 

See  Rural  Free^Delivery  Service^ 

FREEDOM  OF  SPEECH  AND  PRESS 

Porto  Rico,  3803aa. 


Carriage  of  mails  as  freight,  7454a. 
Tax  on  transportation  by,  accounting  for.  re- 
fusal or  failure  to  account  for,  penalties. 
6371%h. 
Amount,  6309^a(a). 
By  whom  payable,  6309^b. 
CoUection,  6309%c. 

Refusal  or  failure  to  collect,  penal- 
ties. 6371^h. 
Computation,   6309%b. 
Exemptions,  6309^a(h). 
Information,   refusal   or   failure  to  give, 

penalties,  6371  %h. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6309%c,  6371%h. 
Returns,  6309%c 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%g. 
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3PBEIGHT  BOATS 

Regulation  during  war,  8115i/icf-3115i/ickk. 
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FBEIOHT  RATES 

See  VesaeU. 

FRUIT  DISTILLERIES 

See  DiaHUed  SpiriU  and  Wme$. 

FRUIT  GROWERS 

Associations,    income    tax,    exemption    from, 

6886%oai). 
Holding   and    storing  food    and    necessaries, 

3115%qq. 

FRUITS 

See  Conaervaiian  of  Pood  and  Neoeaaariea. 

Brandy,  internal  revenue  requirements,  5990. 

Certificates  of  condition  by  Secretary  of  Ag- 
riculture, 828a. 

Dehydration  plants,  839b. 

Restriction  on  use  for  liquors,  3116^1. 

Transportation  from  quarantined  district  pro- 
hibited, 8760. 


See  Conaervation  of  Food  and  "Neceasariea; 
Veaseh. 

Appropriation   for,  In  District  of  Columbia, 

use  of,  3369ee. 
Conservation,     etc.,  .  during    war,    3115%e- 

3115%kk,  3115%q,  3115%qq. 
Government  fuel  yards,  3369e. 
Navy,  coal  lands  in  Alaska,  selection,  2804hh. 
Pnrchase  of  vessels  for  transportation  of, 
navy,  280tiL 
Price  regulation,  etc.,  3115^q. 
Purchase    of   vessels    for    transportation   of, 

6879a. 
Requisition  for  army,  navy,  or  public  defense, 

3115%ii. 
Third  class  post  offices,  allowance  for,  7258b. 

FUR  ARTICLES 

Internal  revenue  tax,  accounting  for,  refusal 
or   failure    to  account    for,    penalties, 
6371%h. 
Amount,  6309%a(19). 
Collection,  refusal  or  failure    to  collect, 

penalties,  <6371%h. 
Information,    refusal   or  failure   to   give, 

penalties,  6371V2h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal  or  failure  to    pay,  penalties, 

6309%d,  6371%  h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on    articles   for    export, 

6371%k. 
Returns,  6309%d,  6371  %j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371  i^h. 
Sale  or  lease  price,  6309%b. 
Time  or  payment,  6309%d. 

FURLOUGH 

Marine  corps,  pay  and  allowance,  2941a. 
Power  to  granty  1891e. 


Migratory  game  birds,  8837a-8837m. 

Proclamation,  pp.  1851-1855. 
Mount  McKinley   National  Park,   killing  in, 
6249tt. 

GAME  BIRDS 

See  Birda. 


Grand  Canyon  National  Game  Preserve,  part- 
ly included  in  Grand  Canyon  National  Park, 
5249ZZ. 


!iUitemal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penalties, 
6371  %h. 
Amount,  6309%a(5). 
Collection,  refusal  or  failure    to  collect, 

penalties,  6371  ^h. 
Information,    refusal   or  failure  to  give, 

penalties,  6371%li. 
OvercoUections,  credits  for,  6371  Hk. 
Overpayments,   credits  for,  6871  ^k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,   taxes    on    articles    for  export, 

6371  V^k. 
Returns.  6309%d,  6871^j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6809%b. 
Time  for  payment,  680e%d. 

GABiE  WARDENS 

Alaska,  enforcement  of  liquor  laws,  9648o. 

GAMING  TRANSACTIONS 

Sales  on  exchange  for  future  delivery,  internal 
revenue  tax  on,  6818hh-6318p. 

GARMENTS 

Internal  revenue  tax  on,  6309%a,  6809%e. 

GARNISHMENT 

Against  persons  in  military  service,  vacation 

or  stay  of,  3078%d,  3078^dd. 
E}xemptions,    property     transferred    to   alien 

property  custodian,'  3115%e. 

GAS 

Pipe   lines,   rights   of  way    through    Indian 

lands,  4192. 
Wells,    income   tax,   allowance    for   deprecia- 
tion in  computing  net  income,  6336%  g. 
Income  tax,  rate  of  surtax  on    bona  fide 

sale  of,  6336  V^ee. 
War     profits     and    excess     profits     tax, 
6336VieP. 

GAS  GOVERNORS 

Public  buildings,  rent,  3331b. 

GAUGERS 

Internal    revenue,    assignment    to*  fruit   dis- 
tilleries or  wineries,  compensation,  6114m. 

GENEALOGICAI.  DATA 

Records  of  census  to  be  furnished  for,  4388n. 
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OENERAI.  BONDED  WAIUBHOITSE8 

Bee  DiatiOed  Spirits  and  Wine$. 

OEHERAI.S 

Bee  Brigadier-Generals;  Lieutenant  General; 
Major  Generala, 

Aids,  selection,  number  and  rank,  1756a. 

Number,  1717bb. 

Pay  and  allowances,  2090a. 

OENERAI.  STAFF  CORPS 

Details  to  District  of  Ck>lumbia,  suspension  of 
restrictions,  1762aa. 

OEODETZO  SUBVET 

Bee  Coaat  and  Geodetic  BurveVn 

OEOOBAFHEBS 

Oensus  office,  917. 

OEOI.OOICAI.  SURVEY 

Military  surveys  and  maps,  8662g. 

GIFTS 

Bee  Donaiione, 

onr 

Bee  Diatitted  Bpirita  and  Winea. 

OIHOER  ALB 

Internal  revenue  tax  on,  amount,  6161  %d. 
Betums  of  manufacturers  producers,  etc., 

6161%e. 
Time  for  payment,  6161^6. 

OIiACrER  If ATIONAI.  PARK 

Acquisition  of  private  holdings  in,  exchange 
of  timber  for,  524fiaa-^248aaaa. 

Donations,  acceptance,  6248mm. 

Sale  of  land  to  Glacier  National  Park  Hotel 
Company,  5248n. 

United  States  commissioner,  salary,  1451a. 

GOLD 

Federal    reserve    banks,    deposit    in    United 
States  Treasury,  9799(14). 
Powers  of,  9797(2a).    ' 
Mining,  war  and  excess  profits  tax,  exemp- 
tion, 63367/ieC 
Security  for  federal  reserve  notes,  9799(2). 

GOLD  COIN 

Regulation,  etc.,  of  transactions  in,  8115%  o 

(f). 

Reports  by  collectors  of  customs,  cargoes  in- 
tended for  export,  3115% gg. 

United  States  bonds  payable  in,  6829d,  6829e, 
6829ee,  6829U,  6829iU. 

United  States,  notes  payable  in,  6829iii(d). 

GOLF  PARAPHERN AlilA 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure    to    account    for,  penalties, 
6371%h. 
Amount,  6309%a(5). 
Ck)llection,  refusal  or  failure    to  collect, 

penalties,  6371%b. 
Information,    refusal  or  failure  to  give, 

penalties,    6371%h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,    6371%m. 
Refusal  or  failure  to  pay,  penalties, 
6809%d,  6871%h. 


GOLF  PARAPHERNAIJUi  CO<mt*d) 

Internal  revenue  tax  (Cont'd) 

Vendee  to  pay,  when,  6371%  m. 
Refunds,   taxes   on    articles   for    export, 

6371%  k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%h. 
Refusal  or  failure  to  make,  penalties 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

GOVERNMENT  PRINTING  OFFICE 

Bee  Joint  OommUtee  on  Priniinff;  PMk 
Printing  and  Bindinff, 

Branch  office  for  State,  War  and  Navy  De- 
partment abolished,  ^87a. 

Bmploy6s,  compensation  oi  certain  operatives, 
7000a. 

Neglect,  delay,  etc,  in  remedied  by  Joint  Com- 
mittee on  Printing,  6955. 

Printing,  binding,  etc,  for  Congress,  etc,  to 
be  done  at,  7176a. 

War  risk  insurance,  printing  books,  ete^ 
514». 

Weather  bureau,  printing  outside  o^  845a. 

GOVERNORS 

Census  returns  on  request  of,  4388ii. 
Hilida,  artillery  equipment,  issuance  by  wsr 
department,  8062. 
Infantry  equipment,  issuance  by  war  de- 
partment, 3061a.  * 
Property  and  disbursing  officer,  designa- 
tion, 3064a. 
Receipting   for    equipment   issued   home 
guards,  8093a. 
Porto  Rico,  reports  to  Congress,  real  estate 
holdings,  3803pp. 

GRAIN 

Bee  Oonaervation  of  Food  and  Neoeasariee, 

Prodamation  permitting  use  in  manufactnre 
of  non-intoxicating  beverages,  p.  685. 

GRAND  CANTON  NATIONAL  PARK 

Administration  by  National  Park  Service, 
5249w. 

Boundaries,  6249w. 

Buildings  between  Grand  Canyon  and  pri- 
vately owned  lands,  5249z. 

Concessions,  6249w. 

Easements  for  railroads,  5249xx. 

Entries  under  land  laws  unaffected,  5249x. 

Establishment,  5249w. 

Executive  order  of  January  11,  1908,  re- 
voked, 5249zx. 

Grand  Canyon  Game  Preserve  partly  indnded 
in,  5249zz. 

Havasupai  Indians,  rights  protected,  6249ww. 

Hotels,  concessions  for,  5249w. 

Laws  applicable  to,  5249xx. 

Mineral  resources,  development,  5248y. 

Privileges,  5249w. 

Redamation  projects,  5249yy. 

Rights  of  way  for  railroads,  5249xz« 

Toll  road,  5249x. 

GRAND  JURT 

Drawing  jurors,  1253. 

Minutes,  inspection,  pp.  444^  445,  note 
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ORAPE  BBAHDT 

Bee  DUtUM  SpiriU  and  Wwiet. 

ORAPE  JUICE 

Internal  rerenne  tax,  6161%d,  6161^0. 

GRAPE  WINES 

^fee  Distilled  SpiriU  and  Wines;  Fermented 
Liquors. 

GRAPHOPHONE8 

See  Phonographs  and  Phonograph  Records, 

GREAT  RRrrACff 

Siail  to,  contract  for  carriage  on  American 
vessels,  7539a. 

Reciprocity  treaty,  reports  by  bnrean  of  sta- 
tistics, 879. 

Treaty  with  to  protect  Niagara  Falls,  9989d. 


Diversion  of  water,  sanitary  or  domestic  use 
or  for  navigation,  9989a. 

GUAM 

Agricoltaral  experiment  stations,  882bb. 
Census,  4388a. 

GUARANTORS 

Protection  of  guarantors  under  soldiers'  and 
sailors'  dvil  relief  act,  8078%b. 

GUARANTY 

Wbeat  prices,  3115%kk-3116^kk(ll). 

GUARANTY  INSURANCE 

See  Insurance, 

Internal  revenue  tax  on  policies  of,  6318hh- 
6318p. 

GUARDIANS 

National  banks  as,  9794  (k). 

Payment  to  under  War  Risk  Insurance  act, 

514mmmm. 
Returns  by  for  income  tax  purposes,  6386^11, 

6336%klL 

GUARDS 

United   States  disciplinary  barracks  guards, 
extra  duty  pay,  2161a. 

GUN  CAPTAINS 

Additional  pay,  2816a. 

GUN  COMMANDERS 

Additional  pay,  2146. 

GUNNERS 

Additional  pay,  2146. 

Marine    corps,    increased    compensation    on 

foreign  shore  service,  2929b. 
Navy,      temporary      appointments,      2554b, 

2554bb. 

GUN  POINTERS 

Additional  pay,  2146. 

GUNPOWDER 

Regulation  of  manufacture,  etc.,  during  war, 
8115)4ft-8115%kk. 


HABEAS  CORPUS 

Appeals,   circuit  court  of  appeals,   rule   of 

court,  p.  192. 
Porto  Rico,  granting,  3808u. 

Suspension,  3803aa,  3803ddd. 

HABITUAI.  DRUNKARDS 

Exclusion  from  United  States,  4289%b. 

HAIR  ohiS,  etc. 

Internal  revenue  tax  on,  630956h. 


NAI.  AND  NAVIGATION  COMPANY 

Acquisition  of  docks,  etc.,  of,  8115 jj. 

HAND  BAGS 

Internal  revenue  tax  on,  6309%e. 


Aliens  not  duly  admitted,  4289%dd. 
Persons  violating  espionage  act,  10212e. 


See  Rivers  and  Harbors* 

HARMTiESS  ERROR 

Effect  of,  1246. 


Internal  revenue  tax  on,  6d09%e» 

HATS 

Internal  revenue  tax  on,  6809%e. 

HAVASUPAI  INDIANS 

Rights  in  Grand  Oanyon  National  Park  pro- 
tected, 5249ww. 


Agricultural  experiment  stations,  832bb. 
Census,  4388a. 

Special  agents,  4388bb. 
District  judges,  salaries,  969. 
Elections,    women's    suffrage,    3704a-8704d. 
Intoxicating      liquors,      prohU>ition,      3746a, 

3746b. 
Officers  and  employee,   salaries  included  In 

gross    income    for    income    tax    purposes, 

6336V6ff. 
Public    lands,    cultivation,    proclamation    of 

President,  p.  864. 
Women's  suffrage,  8704a-3704d. 

HEAD  OF  FAMILY 

Identification    tickets    of    alien    passengers, 

4289%gg. 
Income  tax  exemption,  6336%h(c). 
Stock  raising  homestead  entries,  4587f. 


Signal  corps,  1867i« 


See  Contagious  and  Infectious  Diseases;  Hos^ 
pitals;  Surgeon  General, 

Epidemics,  report  of  expenditure  of  appro- 
priations for  prevention  of,  9173. 

Hospitals  and  sanatoriums  for  sick  and  dis- 
abled soldiers,  sailors,  marines,  etc,  9212a- 
92121 

Porto  Rico,  duties  of  commissioner  of  health, 
3803g. 
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HEROIN 

See  OptttOk 


HEAI.TH  (Cont'd) 

Public  health  service,  9188^(a)-9188^(h). 
Appropriations,     allotments     to     states, 
9188%  (f). 
Influenza,  9149a. 
Building    for    laboratory    and    research 

work  9142a. 
Civil    reUef    to    members    of,    3078%a- 

3078^88. 
Employes,  hospitals  and  sanatoriums  for 
care   and   treatment   of   sick  and   dis- 
abled,  9212a-^2l22. 
Leprosy   home,  9188a-9188f. 
Officers,  details.  Army,  Navy,  or  Coast 
Guard,  pensions  and  liability  to  mili- 
tary law,  9141a. 
Department  of  Agriculture,  9189b. 
Details,  bureau  of  mines,  9139a. 
Division    of    Venereal    Diseases, 

9188%,  (c). 
Foreign    countries    in.   connection 

with  immigration  service,  959. 
Leprosy  home,  pay,  9l58e. 
Pay,   allotments   of,   9136a. 
Service  on  naval  courts-martial  and 
deck  courts,  2988a. 
Officers  and  crews  of  vessels  of  Bureau 
of   Fisheries   admitted   to   benefits   of, 
9192a. 
Payments  to  St.  Elizabeth's  hospital  for 
maintenance  of  hospital  patients,  9302a. 
Beserve,  9136aa. 

Social    hygiene,    9188i4(a)-0188i4(h). 
Appropriation,    9188 V4  (e)-9188%  (g) • 
Definitions,  918814(h). 
Division    of   Venereal   Diseases,    du- 
ties, 9188%  (d). 
Medical     officer     in     charge     of, 

9188%  (c). 
Officers  and  employes,  9188%  (c). 
Divisions,     officers     and      employes, 

9188%  (c),  9188%  (d). 
Interdepartmental       social      hygiene 
board,  9188%  (a). 
Chairman,  9188% (a). 
Composition  of,  9188%  (a). 
Duties,  9188% (a). 
Meetings,  9188% (a). 
Bules  and  regulations,  9188% (a). 
Isolation  of  civilians  for  protection  of 
military   and   naval   forces,   9188% 
(b). 
Spanish    influenza,     suppression,     9149a, 
9149b. 

HEAI.TH  INSURANCE 

Bee  Insurance, 

HEARING 

Boards  to  determine  compensation  of  fed- 
eral controlled  transportation  systems, 
3115%c. 

Minimum  Wage  Board,  3421%!. 

Quarantine  against  plant  diseases,  8760. 

HEAT  AND  LIGHT 

Army,  commutation,  2118aa. 

Military  academy,  civilian  instructors,  2207a. 


Tick  infested  animals  imported  for  immedi- 
ate slaughter  at  ports  of  entry,  disposi- 
tion, 8689a. 


Jurisdiction  of  oifenses,  10514b. 

Trading  with  enemy  act,  3115%iL 


Deceased  members  of  Five  Civilized  Tribes, 
determination,  4234a. 


Alaska,  drunkenness  on  roads,  streets,  etc, 

36431. 
Mail  robbers,  rewards  for  detection,  etc.,  of, 

582a. 
National  forests,  appropriations  for,  6150aa. 
Construction,  co-operation  of  states,  etc., 
5150aa. 
Preference    to    honorably    discharged 
soldiers,      sailors      and      marines. 
5150aa. 
Rural    post    roads,    7477bb,    7477ff,    7477j- 

7477n. 
Stock    raising   homestead   entries,    reserving 

land  for  drive  ways,  4587 j. 
Yellowstone    national    park,    extensions    in, 
520L 

HOARDING 

See  Conservation  of  Food  and  Necesaariet. 

HOLIDAT8 

Postal   service,  compensation,   etc.,   7239aa- 
7239e. 

HOME  EGONOlflOS 

Vocational  education,  9390%a-8390%mm. 

HOME  GUARDS 

Bifles,  etc.,  for,  3093a. 

HOMES 

See  Soldiers'  Home. 

HOMESTEADS 

Affidavits,  soldiers  and  sailors,  4545a. 
Commutation,  stock  raising  homestead,  45S7g. 
Entries,  additional,  stock  raising  homestead, 
4587d-4587h. 
Ceded    Indian    reservations,    entries   by 

former  entrants  on,  4591a. 
Enlarged  entries,  amount,  4574b. 

Idaho,  4574. 
Hearings,  depositions,  fees,  4475a. 
RelinquiRhment,  prerequisites,  4588b. 
Soliciting,  etc.,  punishment,  4588b. 
Grand   Canyon    National    Park,    entries  un- 
affected, 5249x. 
Leaves  of  absence,  4532a,  4532c. 
Mount  McKinley  National  Park,  entries  un- 

afiTected,  5249rr. 
Nebraska     National     Forest,     trees     from, 

5138aa. 
Patents,    soldiers'    and    sailors'    homesteads. 

4593a,  4604b. 
Persons    entitied,    minors    with    service   ia 

army,  4588a. 
Protection  of  rights  of  persons  in  military 

service,  8078%q. 
Bights   of  entry  under  homestead    laws  on 
ceded  Indian  raservations,  4591a. 


OaNBRAL  INDEX 
[Itoter«ACM  m  to  Mettonf.  except  where  otherwise  tndleateO.] 


2781 


HOMESTEADS  (Goat'd) 

Soldiers    and    sailors,   4546a,   4588a,   4588b, 

4593a,  4604b. 
Stock  raising  homesteads,  4587a-4587k. 
Additional   entries,   4587d-4587h. 
Persons  entitled  to,  4587d-4587f. 
Preferential  rights,  4587h. 
Commutation,    4587g. 
Designation  of  land  by  Secretary  of  In- 
terior, 4587a,  4587b. 
Determination  of  applications  for,  4587b. 
Effect  of  entries  under  section  2,  4587c. 
Non -contiguous   lands,    4587c. 
Number  of  acres,  4587a. 
Patents,  45871. 

Permanent  improvements,  4687c. 
Persons  entiUed  to,  4587a,  4587c-4587f, 

4588a. 
Reservations,    coal    and    mineral    rights, 
45871. 
Driveways,   4587J. 
Water  holes,  etc.,  4587J. 
Rules  and  regulations,  4587k. 

HOODS 

Internal  revenue  tax  on,  6309%e. 

HORSES 

Army,  officers,  transportation,  2136aa,  2186b. 
Purchase   for  cavalry,  artillery  and  en- 
gineers, 6848a. 
Sale  of  excess  number,  1972b. 
National   Guard    organizations,    transfer   to, 
3062d. 

HORSE  SHOERS 

Army,  Oorps  of  Engineers,  1842a. 
Medical  department,  1829a. 
Pay,  2144a. 

HORTZCXnLTURAIi  SOCIETIES 

Income  tax,  exemption  from,  6336% o(l). 


Internal  revenue  tax  on,  63095&e. 

HOSPITAI.  CORPS 

Army,  pay,  2144a. 

HOSPITALS 

See  Marine  Hospitals, 

Additional  hospital  and  sanatorium  facilities 
for   sick  and  disabled  soldiers,   sailors, 
marines,  etc.,  appropriations,  construc- 
tion of  new  hospital  and  sanatoriums, 
9212h,  9212J. 
Appropriations,  personnel,  92121. 
Purchase  of  hospitals,  9212g. 
Purchase  of  lands  and  buildings,  9212f. 
Battle  Mountain  Sanatorium,  use  of  for, 

9212d. 
Buildings,  transfer  of  for,  9212c. 
Construction  of  new,  appropriations  for, 
9212h,  9212J. 
Character  of.  9212i. 
Contracts,   9212h,    9212i. 
Location   of,   9212h. 
Contracts   for   use   of   existing  hospitals, 

9212e. 
Corpus    Christi    hospital,     purchase     of. 

9212f. 
Employ^,  compensation,  9212k. 
Employment,  9212k. 
Traveling  expenses,  9212k. 


HOSPITAI.S  (Cont'd) 

Additional  hospital  and  sanatorium  facilities 

for  sick  and  disabled  soldiers  (Cont'd) 

Existing  hospitals,  contracts  for  use  of, 

9212d. 
Fixtures,  transfer  of  for,  9212c. 
Furniture,  transfer  of  for,  9212c. 
Lands,  transfer  of  for,  9212c. 
Materials,  transfer  of  for,  9212c. 
National    Home   for   Disabled    Volunteer 

Soldiers,  use  of  for,  9212d. 
Personnel,  appropriation  for,  92121. 
Persons  entitled  to  treatment  in,  9212aa. 
Properties   transferred    to   Treasury   De- 
partment   for    Public    Health    Service, 
enumeration  of,  9212b. 
Purchase  of  hospital  at  Corpus  Christi, 

9212f. 
Secretary  of  Treasury  to  provide,  9212aa. 
Supplies,  transfer  of  for,  9212c. 
Technical  employes,  compensation,  9212k. 
Employment,  9212k. 
Traveling  expenses,  9212k. 
Alaska,  admission  of  insane  persons  to,  3611a. 
Army,  limitation  on  authority  to  erect  build- 
ings, 9208b. 
National  Home  for  Southern  Branch  of  Dis- 
abled   Volunteer    Soldiers   ceded    to   Secre- 
tary of  War  for,  9291a-9291c. 
Requisitioning   facilities   during  war,  9212a. 
St.  Elizabeth^s  Hospital,  9801aa,  9302a,  9304a, 

9308a-9308d. 
Transfer    of   insane    patients    from    military 
hospitals  to  public  hospital,  9308b. 

HOSPITAL  SERGEANTS 

Army  medical  department,  1829a. 

Not  counted  as  part  of   enlisted   force, 

1829a. 
Pay,  2144a. 
Promotion,  limitation,  1829a. 

HOTELS 

Census  information,  4388ii. 
Glacier  National  Park,  5248n. 
Grand  Canyon  National  Park,  5249w. 
Rocky  Mountain  National  Park,  5249d. 
United  States  Military  Academy  reservat'A)n, 
2282a. 

HOURS  OF  LABOR 

First  and  second  class  post  offices,  laborers, 
7238b. 
Messengers,  7238b. 
Watchmen,  7238b. 
Porto  Rico,  3803aa. 
Railway  postal  clerks,  7238b. 
Suspension  of  eight-hour  law  during  national 
emergency,   8922a. 

HOUSE  COATS  OR  JACKETS 

Internal  revenue  tax  on,  6309%e. 

HOUSE  OF  REPRESEICTATIVES 

Bee  Congress, 

Bribery,  etc.,  of  voters  at  elections  for  Rep- 
resentatives, 10251a. 
Clerk,  conservation  of  ores,  metals,  etc.,   re- 
ports to  be  filed  with,  3115%t. 
Disbursements,   appropriation    for    Liegis- 
lative  Drafting  Service.  106a. 
Fund    for    additional    capitol    police, 
3408a. 
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HOUSE  OF  BEPBESEITTATXVES 
(Cont'd) 

Clerk  (Cont'd) 

Distilled  and  malt  liquors,  statement  of 

expenditures,  3115%n. 
Vocational   rehabilitation  accounts,  filing 

with,  3078%h. 
War    finance   corporation,    filing    reports 

with.  3115%k. 
Wheat  guaranty  expenditures,  filing  state- 
ment with,  3115Hkk(9). 
Committees,  chairman,  appointments  bj,  jani- 
tors, 73. 
Janitors,  appointment,  73. 
Duties,  73. 
Removal,  73. 
liibrarj,  determining  use  of  services  of 

Legislative  Drafting  Service,  106a. 
Post  Offices  and  Post  Roads,  membership 
on  commission  to  investigate,  etc.,  sal- 
aries of  postal  service  employes,  609a. 
Doorkeeper,   directing  duties  of  janitors  to 
committees,  etc.,  73. 
Removal  of  janitors  to  committees,  etc., 
73. 
Janitors    to   committees,    etc.,    appointment, 

etc.,  73. 
Members,    appointing    midsihipmen   to   naval 
academy,  2726c. 
Disqualification  as  directors  of  federal  re- 
serve bank,  9788(5). 
Porto  Rico,  3803j-3803pp. 
Powers,  disclosure  of  Information  concerning 

reserve  banks,  9833. 
Sergeant  at  arms,  appointments  by,  capitol 

police,  3408a. 
Speaker,  appointments  by,  commission  to  in- 
vestigate, etc.,  salaries  of  postal  service 
employes,  609a. 
Appointments,  Joint  Commission  on  Re- 
classification of  salaries,  3270b. 
Joint  Committee  on  Printing,  6953a. 
Lefrislative  Drafting  Service,  106a. 
Public  Buildings  Commission,  8369aa. 


Investigation  of  explosions  and  fires,  3115% jj, 
8115%k. 

HOUSES  OF  HX  FAME 

Suppression  near  military  and  naval  camps, 
etc.,  2019b,  2813e. 

HOtrSIKG  FOB  WAR  HTDUSTBT  EM- 

pi.oy£8 

Acquisition  of  lands,  houses,  furnishings,  etc., 

3115%a-3115%c. 
Appropriation,  3115%h. 
Compensation  for  property  acquired,  3116%b. 
Condemnation     of     timber     sawmills,     etc., 

6911aa. 
Contracts,  letting,  etc.,  3115%g. 
Corporations  to  carry  out  act,  3115%gg. 
Disposition  of  property  on  termination  of  act, 

3115%e. 
Person  defined,  3115%d. 
Possession     and     occupancy     of     property, 

3115%c. 
Reports  to  Ck>ngress,  3115%f, 
Revolving  fund,  3115%i. 
Shipyards,  8146t 
Termination  of  act,  3115%e, 


HUNTIHO 

National  forests,  moneys  received  from  per- 
mits, disposition,  6187aa. 

HUHTIKO  OABMEETS 

Internal    revenue    tax,    accounting    for,   re- 
fusal or  failure  to  account  for,  pen- 
alties, 6371^h. 
Amount,  6309%a(18). 
Collection,  refusal  or  failure  to  collect, 

penalties,    6371%h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%ib. 
Refusal  or  failure  to  pay,  penalties, 
6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,   taxes   on   articles   for   export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  Instead  of  oatii,  6371^h. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

HITNTING  KKHTES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%  h. 
Amount,  6309%a(ll). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,  refusal  or  failure   to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,   taxes  on   articles  for   export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%h. 
Refusal  or  failture  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

HUSBAND  AKD  WIFE 

Aliens,  temporary  detention  and  admission 
of  wife  or  minor  child  of  naturalized  alien, 
4289^1. 
District  of  Columbia,  damage  action  by  wife 
against  seller  of  intoxicating  liquors, 
3421%m. 
Employment  of  wives  of  soldiers  and  sailors, 

243a. 
Support  of  wife,  discharge    in    bankruptcy* 

9601. 
War  risk  insurance,  allotments    and  family 
allowances,  514Binnn-{^14qq%. 
Compensation    for    death    or    disability, 
514qqq-^14ttt. 

HTDROORAPHIG 

Draftsmen,  salaries,  8561a. 
ESngineers,  appointment,  8662b. 

Relative  rank  when  surveying  with  army 
or  navy,  8562e. 


QBNBRAL  INDBX 
CR«f«r«BCM  ar«  to  Mctloni,  except  where  otherwise  lndlcated.1 
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HTDBOGRAPHIC  (G«mt'd> 

Bnfineers  (Gonfd) 
Salaries,  8661a. 
Office,  detail  of  naval  officers  to,  657a. 


See  Health. 

HTOXENIO  UkBORATOBT 

Addition  and  enlargement,  0142a. 

HTPOTHECATZON 

Vessels,  record  of,  8146r(4). 

IGE 

Quartermaster  corps,  appropriation,  disposi- 
tion of  proceeds,  19i54^. 

IGE  GBEAX  PARLORS 

Internal  revenue  tax  on  sales  at,  6161%! 

IDAHO 

King  Hill  irrigation  project,  4709a. 
Public  lands,  catting  timber  on,  permits,  4992. 
Enlarged  entries,  4574. 

IDIOTS 

Aliens,    employment    on    passenger   yessels, 
4289%8s. 
Ezclnsion  from  United  States,  4BS»^.b, 

nxEormiArrE  gheld 

Allotments,  etc,  by  persons  in  military  or 
naval  service^  514o,  514pw 

nxmoiB 

Silver  fifty-cent  piece  to  commemorate  one 
hundredth  anniversary  of  admission  as 
state,  6452a,  6452b. 

nXITERATES 

EfaEclusion  from  United  States,  4289Kb. 

IMMIGRATION 

Bee  Oommiteioner  Oeneral  of  Immtgraiion; 
Naturalization, 

Accredited  officials  of  foreign  governments  ex- 
cepted from  act,  4289Kb. 
Acts,  etc.,  of  directors,  etc.,  of  corporations, 
etc.,  deemed  acts,  etc.,  of  corporations,  etc, 
4289Ktt. 
Acts  repealed,  4289Ku. 
Admission  of  aliens  liable  to  exclusion  on  giv- 
ing indemnity  bond,  4289Kkk. 
Agents  of  states  at  immigrant  stations,  960. 
Alien  defined,  4289Ka. 

Aliens  applying  for  admission  from  or  through 
foreign  contiguous  territories,  rules  and 
regulations  relating  to,  4289  K°un. 
Aliens  employed  on  vessels  arriving  from  for- 
eign ports,  lists  of,  delivery  to  immigrant 
officers,  4289Kt. 
Aliens  excluded,  4289Kb-4289%bb. 

Anarchists,  4289Kb,  4289Kb  (l)-4289Kb 

(3). 

Deportation,  4289Kb  (2),    4289Kb  (3). 

Re-entry,  punishment,  4289Kb  (3). 

Asiatics  from  certain  territory,  4289  Kb. 

Qiildren     unaccompanied      by     parents, 

4289Kb. 
Chronic  alcoholics,  4289Kb. 
Contract     laborers,      4289Kb,    4289Kc, 

4289KCC 
Convicts  or  felons,  4289Kb. 


naaORATION  (Cont'd) 

Aliens  excluded  (Cont'd) 
Epileptics,  4289Kb. 
Idiots,  4289Kb. 
IlUterates,  4289Kb. 
Insane  persons,  4289Kb. 
Literacy  test,  4289Kb. 
N<«-enumerated  mentally  or  physically  de- 
fective persons,  4289Kb. 
Paupers,  4289Kb. 
Persons     accompanying     helpless    aliens, 

4289Ki. 
Persons  advocating  assassination  of  pub- 
He   officials,    4289Kb,    4289Kb  (1)- 
4289Kb  (3). 
Deportation,  4289Kb  (2). 

Re-entry,  punishment,  4289Kb(3). 
Persons  advocating  overthrow  of  Govern- 
ment   and     laws    by     force,    4289  Kb 
4289Kb(l)-4289Kb(8). 
Deportation,    4289Kb  (2),  4289Kb  (3). 
Re-entry,  punishment,  4289Kb  (3). 
Persons  advocating  unlawfoJ  destruction 
of  property,    4289Kb,    4289Kb  (D- 
4289Kb  (3). 
Deportation,  4289Kb (2),  4289Kb(d). 
Re-entry,  punishment,  4289Kb(3). 
Persons  afflicted  with  loathsome  or  dan- 
gerous contagious  diseases,  4289Kb. 
Persons      afflicted      with     tuberculosis, 

4289Kb. 
Persons  aiding  or  bringing  In  prostitutes, 

4289Kb,  4289Kbb. 
Persons  deported    within    specified  time, 

4289Kb. 

Persons  disbelieving  in   orranlzed  rovem- 

ment,  4289Kb,  4289Kb(l) -4289Kb 

(8). 

Deportation,   4289Kb(2),   4289Kb  (3). 

Re-entry,  punishment,  4289Kb<3). 

Persons  likely  to  become    public    charge, 

4289Kb. 
Persons  of  constitutional  psychopathic  in- 
feriority, 4289Kb. 
Persons  whose  passage  is  paid  by  another, 

4289Kb. 
Political  offenders,  4289Kb. 
Polygamists,  4289Kb. 
Professional  beggars,  4289Kb. 
'  Prostitutes,  4289Kb,  4289Kbb. 
Readmission,  aliens  conscripted  or  volun- 
teering for  military    or  naval    service, 
4289Kbbb. 
Skilled  laborers  excepted  in  certain  cases, 

4289Kb. 
Subjects    of  foreign  governments    whose 
passports  are    being  used  for  unlawful 
purposes,  4289Kb. 
Vagrants,  4289Kb. 
Appeals,  rejections  by  Boards  of  Special  In- 
quiry, 4289Ki,  4289Kii. 
Assaulting,  etc.,  of  immigration  agents,  pun- 
ishment, 4289Ki. 
Bonds  for  temporary  admission,  4289Kb. 
Bringing  in  aliens  affected  with  disease,  etc, 

4289Ke. 
Bringing  in,  harboring  or  concealing  certain 

aliens,  4289  Kdd. 
Bureau  of  Immigration  and  Naturalization, 
Assistant    Commissioner    Generalt    du- 
ties and  salary,  955a. 
Details  of  officers,  959. 
I>ivision  of  information,  960. 
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GENERAL  INDEX 
[References  ere  to  eectione,  except  where  otherwise  indicsted.1 


ZMMIORATION  (Cont'd) 

Burean   of   Immigration   and   Naturalisation 
(Cont'd) 
Motor  vehicles,  purchase,  etc.,  960a. 
Private  secretary  to  Commissioner  Gen- 
eral, salary,  955a. 
Rules  and  regulations,  959. 
Certificates  of  medical  examination  of  immi- 
grants by  officers  of  vessels,  4289^4 SS- 
Compromise  or   settlement   of   suit  or  pro- 
ceedings under  act,  4289 %p. 
Contract  laborers,  advertisements  of  employ- 
ment, 4289  ^cc. 
Details  for  enforcement  of  act,  4289  ^oo. 
Forfeitures     for     importation,     4289  %c, 

4289^4  cc 
Prepaying  transportation  or  assisting  im- 
portation, 4289^0,  4289^cc. 
Deportation,   alien  seamen  landing  contrary 
to  act,  4289%  s. 
Anarchists,  etc.,  4289%b(2),  4289%b(3). 
Bond  for  release  of  alien  pending  dispos- 
al of  case,  4289%k. 
Burden  of  proof,  4289%jj. 
Cost,  4289%j,  428914k. 
Detention  of  insane,  4289%J. 
Personal  attendance  for  deported  aliens 

requiring  same,  4289 %k. 
Place  of  return,  4289^ k. 
Bef using  clearance  to  vessels  until  pay- 
ment of  fines  imposed,  etc.,  4289^43- 
Time,  4289%jj. 

Wife  or  minor  child  of  naturalized  alien, 
4289%  {. 
Detail  of  inspectors  and  officers  of  immigra- 
tion service  on  vessels  carrying  immigrants 
between  foreign  ports  and  United  States, 
4289%fP. 

Detail  of  officers  of  Public  Health  Service  for 
duty  in  foreign  countries  in  connection  with 
immigration    service,    959. 

Detention  of  aliens  for  observation  and  ex- 
amination, 4289%f. 

Discontinuance  of  suits  or  proceedings  under 

act,  4289%  p. 
Discrimination    in    rules    and   contracts   for 
entry   and  inspection  of  aliens  from  con- 
tiguous countries,  4289% mm. 
Emplojrment    on    vessels   of    aliens    afllicted 
with    idiocy,    etc.,   detention   of  aliens, 
4289%  SB. 
Penalty,  4289%bb. 

Refusal  of  clearance  of  vessels  until  pay- 
ment of  fines,  4289%  S8. 
Head  tax,  aliens  serving  in  war  against  Ger- 
many, 4289%bbb. 
Amount,  4289  %aa. 
Enforcement  of  payment,  4289% aa. 
Exemptions  from,  4289 %aa. 
Feeble-minded  persons,  4289%b. 
Lien  on  vessels,  etc.,  4289%aa. 
Refundment,  4289%  aa. 
Identification    tickets    for    aliens    entering, 

4289%  gg. 
Immigrant  stations,  attendants,  9189a. 
Disposal  of   privileges,   4289 %pp. 
Interior  stations,  establishment,  4289%m. 
Intoxicating    liquors    not    to    be    sold, 

4289%pp. 
Jurisdiction  of  state  and  local  officers  and 
courts  over,  4289  %q. 
Inspection  of  alien  passengers  upon  arrival, 
4289%hh. 


IMMIORATIOir  (Ooat*d) 

Inspectors,  appointment,  etc.,  4289%  oo. 
Authority  to  administer  oaths,  4289%i. 
Boards  of  special  inquiry,  4289%iL 
Challenge  of  decision  by  other  inspectors, 

4289%L 
Compensation,  4289%  oo. 
Detail  on  vessels  carrying  immigrants  be- 
tween foreign  porta  and  United  States, 
4289%ff. 
Medical  examination  of  alien  passengers, 

4289%i. 
Reports,  4289%f,  4289%ff. 
Subpoenas  for  witnesses,  4289%L 
International   conference    for   regulation   of, 
calling  of,  4288%nn. 
Special  commissioners  for,  4289%iin. 
Landing  excluded  aliens  employed  on  vessels, 

4289%i^4289%s. 
Landing  aliens  excluded  as  diseased  prohib- 
ited, exceptions,  4289%j. 
Landing  stations  for  alien  passengers  trans- 
ported from  Canada  or  Mexico  to  United 
States,  4289%{2. 
Lease  of  office  quarters  at  Montreal,  4281ft. 
Lists   of   alien    passengers    arriving  or   de- 
parting, delivery  to  immigration  officers 
by  masters  of  vessels,  4289%g. 
Description  and  statements  in,  4289%g. 
Grouping  of  aliens  in,  4289% gg. 
Refusal  of  clearance  of  vessel,  until  fil- 
ing, 4289%g. 
Until     payment     of     fines     imposed, 
4289%h. 
Refusal  or  failure  to  furnish,  4289%li. 
Verification,  4289%gg. 
Matrons,    detail   on   vessels   carrying   immi- 
grants, 4289%fF. 
Offenses  and  penalties,  advertisements,  etc., 
promising       employment       to      aliens, 
4289%cc. 
Assault,    etc.,    on    official    or    employ^. 

4289%i. 
Assisting,    etc.,   certain   aliens  to   enter. 

4289%n. 
Assisting,    etc.,   importation   of   contract 
laborers,   4289%c,   4289%ec 
Rewards  to  informers,  4289%c. 
Separate  prosecutions,  4289 %c. 
Bringing,  etc.,  into  United  States,  aliens 
afflicted  with  diseases,  etc.,  4289%  e. 
Aliens     not     duly     admitted,     etc, 

4289%dd. 
Excluded  Asiatics,  forfeiture,  4289%  e. 
Illiterates,   forfeitures,   4289%e. 
Solicited  aliens,  forfeitures,  4289%d. 
Compromise    or    discontinuance    of    suit, 

4289%p. 
Dangerous  or  deadly  weapon,  use  In  re- 
sisting official,  etc.,  4289%i. 
Employment    on    passenger    vessels    of 
aliens      affiicted      with      idiocy,     etc., 
4289%  ss. 
Examination  of  alien  passengers.  Inter- 
ference with,  4289%i 
Failure  to  prevent  landing  of  aliens  at 
time  or  place  other  than  designated, 
lien    on    vessel    for    fine    imposed, 
4289%ee. 
Punishment,    4289% ee. 
Harboring  or  soliciting  aliens  not  duly  ad- 
mitted or  entitled  to  enter,  4289%dd. 


OBNBBAL  INDEX 
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POQGRATIOK  (Cont'd) 

Offenses  and  penalties  (Gonfd) 

Importation  for  prostitution  or  immoral 
purpoRes,   attempting    to    return    after 
exclusion  or  deportation,  4289%bb. 
Inspection  of  alien  passengers,  failure  or 

refusal  to  comply,  4289 ^hh. 
Interference  with  officers,  4289 %L 
Landing  excluded  aliens  employed  on  ves- 
sels, 4289^r-4289%B. 
Landing    stations    for    passengers    from 
Canada  or  Mexico,  failure  to  provide, 
4289%n. 
Lists  of  alien  passengers,  failure  or  re- 
fusal to  furnish,  4289%h. 
Lists  of  aliens  employed  on  vessels,  fail- 
ure to  deUver,  4289^t 
Paying  off  or  discharging  excluded  alien 

employed  on  vessel,  4289^rr. 
Perjury,  4289i4i. 

Prepaying  transportation  of  contract  la- 
borers, forfeiture,  4289^e-4289%d. 
Punishment,   4289%c-4289V4d. 
Rewards  to  informers,  4289%c. 
Separate    prosecutions,  4289^ c. 
Re-entry  of  excluded  or  deported  aliens, 

4289%b(3). 
Refusal  to  receive  back  on  vessel,  etc., 

4289^j. 
Signing  aliens  on  ship's  articles  with  in- 
tent  to  permit  landing  in  violation  of 
law,  4289%qq. 
Solicitation  of  immigration  by  transpor- 
tation   companies,    etc.,    advertise- 
ments, 4280^d. 
Forfeitures,   4289% d. 
Presumption  as  to  knowledge  of  alien- 
age, 4289%d. 
Punishment,  4289^4^. 
Refusal   of   clearance   until   payment 

of  fines,  4289%d. 
Refusal  of  privilege  of  landing  immi- 
grants, 4289^d. 
Officers,     appointment,    compensation,     etc., 
4289^00. 
DuUes  of,  4289^0. 
Inspection  of  alien  passengers  on  arrival, 

4289%  hh. 
lists  of  aliens  employed  on  vessels  from 

foreign  ports  delivered  to,  4289  %t. 
Verification  of  lists  of  alien  passengers, 
4289%gg. 
Passports,  use  by  holders  to  detriment  of  la- 
bor, 4289%b. 
Person  defined,  4289%tt. 
Philippine  Islands,  enforcing  act,  4289%a. 
Physical    and    mental    examination    of    alien 
passengers,  appeals  to  board  of  medical 
officers     of     Public     Health     Service, 
4289%!. 
Boards  of  special  inquiry,  appeals  to  Sec- 
retary of  Labor,  4289% ii. 
Appointment  or  designation,  4289%ii. 
Authority,  4289  %U. 
Decisions,  4289%ii. 
Detention   of  aliens  for  examination 

by,  4289%i. 
Hearings,  4289%iL 
Number    of   members,   4289%iL 
Records,  4289  %iL 

Representation  of  aliens  by  counsel, 
4289%L 
By  whom  made,  4289%L 

Supp.U.S.CoMF.'l»-176 


IMMIORATXOir  CGonVd) 

Physical   and   mental   examination   of   alien 
passengers  (GontM) 
Detail  of  officers  of  Public  Health  Serv- 
ice, 4289%L 
Detention  for   examination  by  board  of 
special  inquiry,  4289%L 
Appeals     to     Secretary     of     Labor, 
4289%i. 
Bxaminations    by    immigrant   inspectors, 

powers,  4289%{. 
Perjury,  4289%i. 
Regulations,  42S9%i 
Witnesses,  42S9%i. 
Readmission,  aliens  conscripted  or  volunteer- 
ing for  military  or  naval  service,  4289%bbb. 
Records  of  resident  aliens  and  dtisens  leav- 
ing United  States  through  Canada  or  Mex- 
ico for  permanent  residence  in  foreign  coun- 
try. 4289%g. 
Regulations,  detaining  aliens  for  examination, 
4289%f. 
Duties  of  officials,  4289%o. 
Examining  aliens,  4289%i 
Hearings   before   Boards   of   Special  In- 
quiry, 4289%  ii. 
Remitting  fines,  4289%  ss. 
Repeal,    pending    prosecutions,    etc.,    saved, 

4289%u. 
Reports,  aliens  illegally  landed,  etc.,  4289%t. 
Condition    of   vessels   bringing   aliens   to 

United  States.  4289%  f. 
Inspectors,  etc.,  4289%f,  4289%ff. 
Rules  for  entry  and  inspection  of  aliens,  958. 
Seaman  defined,  4289% a. 
Signing  aliens  on  ship's  articles  with  intent 
to  permit  landing  in  violation  of  laws,  pen- 
alty, 4289%  qq. 
Skilled  labor,  4289%b. 
Solicitation     by     transportation     companies, 

4289%  d. 
Temporary  detention  and   admission  or  de- 
portation of  wife  or  minor  child  of  natural- 
ized alien,  etc.,  4289%  {. 
Onme  of  taking  effect  of  act,  4289%u. 
United  States  defined,  4289%a. 
United   States   district  attorneys,  duties   of, 

4289%p. 
Warrants,  alien  seamen,  4289%  s. 

IMPORTED  PERFUMES 

Bee  Distilled  Spirits  and  Wines, 

IMPORTS  AND  IMPORTATIOITS 

See  Bonded  Wareliouses. 

Alaska,  intoxicating  liquors,  3643hh,  3643p. 
Cattle,  tick  infested,  8689a. 
Cigarettes,  packing,  stamping,  etc.,  6204c(d). 
Distilled  liquors,  admission  for  export  under 
bond,  5650a. 
Prohibited,  3115%!,  3115ii/i2gg,  8739bb. 
Retention   in   bonded   warehouses   during 
prohibition  period,  5986h. 
Explosives,  license  of,  3115 %ee. 
Federal  reserve  banks,  acceptances  of  drafts 
and  bills  of  exchange  on  imported   goods, 
9796(5). 
Internal  revenue  taxes  on  imports  from  and 

into  Virgin  Islands,  6340aa. 
Intoxicating  liquors,   from   Porto  Rico,   etc., 
31151  i/i2gggg,  8739bb. 
Prohibition  of    (Const,   am.  1^   p.  2678, 
8116%!,  81151  i/i2gg,  8739bb. 
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IMPORTS    AKD    IMPOBTATIOKS 

(Cont'd) 

Licenses,  3115  Hs* 

Malt  liquors,  President  may  license,  8115%  L 

Migratory  birds,  etc.,  8837d. 

Opium,  62S7g. 

Ores,  metals  and  minerals,  duties,  3115%8S. 

Perfumes  containing  distilled  spirits,  internal 
revenue  tax  on,  5986i. 

Porto  Rico,  intoxicating  liquors, 

311511/1 2gggg,  3803aa. 

Proclamation  of  President,  pp.  745,  746. 

Red  Cross  articles  during  war  without  duty, 
5291d,  5291e. 

Reports  by  bureau  of  statistics,  870. 

Virgin  Islands,  internal  revenue  tax  on  arti- 
cles imported  from  United  States  into, 
6340aa. 

Wheat  and  wheat  flour,  8115%kk(6), 
3115%kk(6). 

Wines,  cordials,  etc.,  collection  of  tax  by  as- 
sessment in  lieu  of  stamps,  6114k. 

IMPRISONMElfT 

For  debt,  Porto  Rico,  8803aa. 


Federal    controUed   transportatioii    systems, 

8115%f. 
Stock  raising  homesteads,  4587c. 

INCOME  TAX 

Acts  and  parts  of  acts  repealed,  6371% a. 
Repealed  acts  in  force  for  assessment  and 
collection  of  taxes  imposed  thereunder, 
6371%a. 
Assessment,  Porto  Rico  and  Philippine  Is- 
lands, 6336^s. 
Time  for,  6336^tt 
Attempting  to  defeat,  penalty,  6336%y. 
Brokers,  returns  by,  contents,  6336^w. 
Citizens   of   United    States    possessions,   in- 
comes of  subject  to  taxation,  6336%3ry. 
Collection,    penalty    for    failure    to    collect, 
6336%v. 
Porto     Rico     and     Philippine     Islands, 

6336^  z. 
Suits  for,  limitations,  6336%  tt(d). 
Taxes  under  revenue  acts  of  1016  and 
1917  after  December  31,  1917,  6371%  a. 
Corporations,  accident  insurance  companies, 
deductions,  6336i^pp. 
Affiliated   corporations,   computation   and 
assessment,  6336%  ss. 
Consolidated   returns,  6336%  ss. 
What  are,  6336%ss. 
Agricultural       organizations       exempted, 

6336%o(l). 
Boards  of  trade  exempted,  6336%o(7). 
Bonds  of  war  finance  corporation,  allow- 
ance as  credit,  6336%  qq. 
Building  and  loan  corporations  exempted, 

6336%o(4). 
Business  leagues  exempted,  6336%o(7). 
Cemetery  companies   exempted,  6336%o 

(5). 
Chambers      of      commerce       exempted, 

6336%o(7). 
Charitable         corporations         exempted, 

6336%o(6). 
Civic  leagues  exempted,  6336%o(8). 
Claims  in  abatement,  filing.  6336%pp. 


^INCOME  TAX  (Cont'd) 

Corporations  (Cont'd) 

Clubs  exempted,  6336%o(9). 
Co-operative  banks  exempted,  6336%o(4). 
Corporations  exempted  from,  6336%o. 
Corporations  for  collection  of  income,  ex- 

empted,  6386%o(12). 
Credits,  items  allowed,  6336%qq. 
Other  taxes,  6336%rr. 

Domestic  corporation  owning  ma- 
jority  of   voting  stock   of  for- 
eign corporation,  6386%8Sw 
Cruelty, to  animals,  corporations  for  pre- 
vention of  exempted,  6336%o(6). 
Cruelty  to  children,  ccurporations  for  pre- 
vention of  exempted,  6336 %o(6). 
Deduction    and    withholding    of    tax   at 

source,  6336%r. 
Deductions,  items  allowed,  6386%pi>. 

Items  not  allowed,  6336%q. 
Educational       corporations       exempted, 

6836%o(Q. 
Exemptions  from,  6336%o. 
Farmers'  associations  exempted,  6336%o 

(11). 

Farmers'  mutual  haH,  fire  or  cydone  in- 
surance companies  exempted,  6336%o 
(10). 

Federal  controlled  transportation  sys- 
tems, 6386%nn. 

Federal   land   banks   exempted,    6386%o 

(13). 
Foreign  corporations,  deduction  and  with- 
holdmg  of  tax  at  source,  6336%r. 
Deductions,  items  allowed,  6336%pp. 
Gross  income,  6336%p. 
Fraternal  beneficiary  societies,  orders  or 
associations    exempted,    6336%o(3). 

Ftuft    growers'    associations    exempted, 
6336%o(ll). 

Gross      income,      foreign      corporations, 
6336%p. 
Life  insurance  companies,  6336%p. 
Mutual  marine  insurance  companies, 

6336%p. 
What  constitutes,  6336%p. 
Health   insurance  companies,  dednctioiis, 
6336%pp. 

Horticultural     organisations      exempted, 

6336%o(D. 
Insurance  companies,  dednctions, 

6336%pp. 
Interest  on  obligations  of  United  States, 

allowance  as  credits,  6336%  qq. 
lisbor   organizations   exempted,    6336%o 

(1). 
Life     insurance     companies,    deductioni, 

6336%pp. 
Gross  income,  6336%p. 
Mutual  ditch  or  irrigation  companies  ex- 
empted, 6336%o(10). 
Mutual    hail,    cyclone    or   fire   insurance 

companies  exempted,  6336%o(10). 
Mutual  marine  insurance  companies,  de- 
ductions, 6836%pp. 
Gross  income,  6336% p. 
Mutual   or   co-operative    telephone  com- 
panies exempted,  6836%o(10). 
Mutual  savings  banks  exempted,  6336%o 

(2). 
National  farm  loan  associations  exempt* 
ed,  6336%o(18). 
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XNOOBCE  TAX  (Oont'd) 

Corporations  (Cont'd) 

Net  income,  computation,  6336%  oo. 

DeductionB,  items  allowed,  6336%pp. 

Items  not  allowed,  6336%Q. 
What  constitutes,  6336%oo. 
Payment,  certificates  of  indebtedness  re- 
ceivable for,  6371^0. 
Uncertified     checks     receivable     for, 
6371%o. 
Personal  service  corporations,  exemption, 
6336%o(14). 
Returns,  6336Hs,  6336%w. 
Rates,  6336%nn. 
Religious  corporations  exempted,  6336%  o 

(6). 
Returns,  consolidated  returns  of  afiUiated 
corporations,  6336%  ss. 
Corporations      required      to      make, 

6336%  s. 
Form  and  contents  of,  6336%  s. 
Payment  of  dividends  by  corporations, 

6336%w. 
Payments  to  others,  6336 %ww. 
Personal         service         corporations, 

6336%s. 
Public  records,  6336%x. 
Time  for  making,   6336%t 
To  whom  made,  6336%t. 
Verification,  6336%s. 
Sales  agents  for  marketing  products  of 

members  exempted,  6336%  o  ( 11 ) . 
Scientific  corporations  exempted,  6S36%o 

(6). 
Social    welfare   organizations    exempted, 

6336%o(8). 
Taxes,  credits,  allowances  as,  6336%rr. 
Defeating,  penalty,  6336% v. 
Definitions,  dividends,  6336%b. 
Fiduciary,  6336%a. 
Fiscal  year,  6836%a. 
Gross  income,  6336%ff,  6336%p. 
Net  income.  6336%f,  6336%oo. 
Net  loss,  6336%cc. 
Paid,  6336%a. 
Paid  or  accrued,  6336%a. 
Paid  or  incurred,  6336%a. 
Personal  service  corporation,  6336% a. 
Taxable  year,  6336%  a. 
Withholding  agent,  6336%a. 
Determination    and    assessment,    time    for, 

6336%tt(d). 
Distraint  to  enforce  payment,  6336%tt(f). 
Dividends,  definition  of,  6336%b. 

Distribution  deemed  made  from  earnings 

or  profits,  6336%b. 
Distribution   during   first    sixty   days    of 
taxable  year  deemed  made  from  earn- 
ings   or    profits    of    preceding    taxable 
years,  6336%b. 
Distributions   by   corporations  to   share- 
holders or  members,  6336% b. 
Licenses  to  and  regulation  of  persons  col- 
lecting foreign  payments,  6S36%y. 
Returns  of  payment  of,  by  corporations, 

6336%w. 
Stock    dividends,    considered    income    to 
what  amount,  6336%b. 
Pro  rata  tax  on.  6336%b. 
Evading,  penalty,  6336%v. 
Evidence,   presumptive,   commissioner's   find- 
ings, 6336%  tt(g). 
Exemptions,     certificates     of     indebtedness, 
6829a(%),  6820ai,  6831. 


nrOOME  TAX  (Cont'd) 

Exemptions  (Cont'd) 

United   States  bonds  and  notes,   6829d~ 

6829e,  6829iii(b),  6829{(-6829U2,  6829r. 

War  Finance  Corporation  bonds,  3115%i, 

6336%ff,  6336%h,  6336%qq,  6829ZU. 

Fines     and     penalties,     6336%v,     6336%x, 

6336%y. 
Fiscal   year  with   different  rates,  proportion 

of  tax  for,  6336%d. 
Foreign  payment  of  interests  or  dividends, 

licenses  to  persons  collecting,  6336%y. 
Gain  or  loss  from   disposition   of  property, 

basis  for  determining,  6336%bb. 
Gross  income  defined,  6336%ff,  6336%p. 
Individuals,  accumulated  profits  of  corpora- 
tions, 6336%J. 
Administrators,    6336%ii. 
Amounts  paid  for  improvements  or  bet- 
terments increasing  value   of  property 
or  estate  not  deductible,  6336%gg. 
Bequests,   property   acquired  by  not  in- 
cluded in  gross  income,  6336%ff. 
Charitable  societies,  contributions  or  gifts 

to  deducted  from  net  income,  6336%g. 
Children,  exemption  for,  6336%h(d). 
Claims  in  abatement  for  losses  sustained, 

filing,  6336%g. 
Compensation  for  personal  services,  in- 
clusion in  gross  income,  6336%ff. 
Compensation    under    Workmen's    Com- 
pensation Acts,  not  included  in  gross  in- 
come, 6336%ff. 
Contributions  or  gifts  for  religious,  char- 
itable, scientific  or  educational  purposes, 
deduction  from  net  income,  6336% g. 
Corporations,     accumulated     profits     of, 
6336%j. 
Deduction  and  withholding  at  source, 
returns,  6336%JJ. 
Credits,  6336%ii. 

Enumeration  of,  6336%h. 
Estates  of  decedents,  6336%ii. 
Nonresident  aliens,  6336%h(e). 

Returns  by  as  cond^'tion  precedent 
to  allowance,  6336%hh. 
Partnerships,   6336%i. 
Taxes,  deduction  and  withholding  at 
source,    what    and    when    allowed, 
6336%k. 
Cruelty  to  animals,  contribution  or  gifts 
for  prevention  of  deducted  from  net  in- 
come, 6336%g. 
Cruelty    to    children,    contributions     or 
gifts  to  prevent  deducted  from  net  in- 
come. 6336%g. 
Deduction    and    withholding    at    source, 

6336%jj. 
Deductions,  6336%  g. 

Estates  of  decedents,  6336%ii. 
Trust  estates,  6336%ii. 
Dependents,   exemption  for,  6336%h(d). 
Descent,  property  acquired  by  not  includ- 
ed in  gross  income,  6336%ff. 
Devise,  property  acquired  by  not  includ- 
ed in  gross  income,  6336%ff. 
Dividends,    inclusion    in    gross    income, 
633e%ff. 
Received    from    corporations    taxable 
on   net  income   allowed  as  credits, 
6336%h(a). 
Educational    societies,    contributions    or 
gifts    to    deducted    from    net    income, 
6336%g. 
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IKCOBCE  TAX  (Cont'd) 

Individuals  (Cont*d) 

Estates  of  decedents,  credits,  6336^11 
Deductions,  6836%ii. 
Liability  of  beneficiaries,  6336%ii. 
Net  income,  6336%ii 
Normal  tax,  6336^iL 
Returns,  6336i^u. 
Surtax,  6336%u. 
Executors,  returns  by,  6336^iL 
Exemption,  personal,  6336%h. 
Fiduciaries,  returns  by,  6336%ii. 
Returns  by,  contents  of,  6336^  n. 
Duty      to      make,      6336V^ii(b), 

6336%W. 
Verification,  6336%  W. 
When  required  to  make,  6336%«. 
Gains  or  profits  from  business,  inclusion 

in  gross  income,  6336% ff. 
Gas    wells,    allowance    for    depreciation, 
6336%g. 
Rate  of  surtax  on  bona  fide  sale  of, 
6336%ee. 
Gifts,  property  acquired  by  not  included 

in  gross  income,  6336% ff. 
Gross  income,  items  included  in,  6336%ff. 
Items  not  included  in,  6336%ff. 
Nonresident  aliens,  6336 %fE. 

Deductions   from,    returns    by    as 

condition    precedent,    6336%hh. 

Guardians,    returns,    6336^tii,   6336%kk. 

Head     of    family,     personal     exemption, 

6336%h. 
Income  derived  from  governmental  func- 
tions accruing  to  states,  etc.,  not  includ- 
ed in  gross  income,  6336% ff. 
Income  derived  from  operation  of  public 
utilities  under  contract  with  state,  etc., 
not  included  in  gross  income,  6336%  ff. 
Income  derived  from  property  acquired  by 
gift,  bequest,   devise  or  descent,   inclu- 
sion in  gross  income,  6336%ff. 
Income  of   foreign   governments   not   in- 
cluded in  gross  income,  6336%  fP. 
Incomes  exempt  from  tax,  enumeration  of, 

6336%flf. 
Interest  on  bonds  of  war  finance  corpora- 
tions allowed  as  credits,  6336%h(b). 
Not  included  in  gross  income,  6336% ff. 
Interest  on  obligations  of  District  of  Co- 
lumbia  not   included   in   gross   income,' 
6336%ff. 
Interest  on  obligations  of  state  territory, 
etc..    not    included    in    gross    income, 
6336%«P. 
Interest  on  obligadona  of  United   States 

allowed  as  credits,  6336%b(b). 
Interest  on  obligations  of  United  States 
or  possessions  thereof  not  included   in 
gross  income,  6336%  ff. 
Interest  on  securities,  inclusion  in  gross 

income,  6336%  ff. 
Interest   on   securities   issued   by   federal 
farm  loan  banks  not  included  in  gross 
income,  6336%  ff. 
Interest  payments,  deduction,  6336%g. 
Life  insurance  policies,  proceeds  of  not  in- 
cluded in  gross  income,  6336%ff. 
Losses,  deduction  for,  6336  %g. 
Married     persons,     exemption,     amount, 

6336%h(c). 
Mines,  allowance  for  depreciation,  6336%g. 
Rate  of  surtax  on  bona  fide  sale  of, 
6336%ee. 


INCOME  TAX  (Cont'd) 

Individuals  (Cont'd) 

Net  income,  compatation,  6336%f. 

Computation,    change    in    accoantisg 

period,  6336%f,  6336%m. 
Deductions  allowed,  nonresident  aliem, 

6336%g. 
Deductions  not  allowed,  6338%gg. 
Defined,  6336%f. 
Estates  of  decedento,  6336%fiL 
Nonresident  aliens,  credits  and  deductioos, 
6336%ff,  6336%g,  6336%h,  6336%hh, 
6336%k. 
Normal  tax,  credits  allowed,  6336%h. 

Rates  of,  6336%e. 
Oil    wells,    allowance    for    depredation, 

6336}6g. 
Rate  of  surtax  on  bona  fide  sale  of, 

6336%ee. 
Partnerships,  credits,  6336%L 

Deduction  and  withholding  at  source, 

6336%jj. 
Liable    only    in    individual    capacity, 

6336%i. 
Net  income.  6336%L 
Returns,  6336%!. 
Payment,  at  source,  6336%JJ. 

Certificates  of  indebtedness  receivable 

for,  6371  %o. 
Uncertified     checks     receivable     for. 
6371%o. 
Personal  exemptions,  6336%h(c,  d). 
Personal   living   or   family   expenses  not 
deductible  from  net  income,  6336 %jre. 
Personal  service  corporations,  accounting 
for  amounts  distributed  by,  6336%l 
Dividends  from,  allowance  as  credits, 

6336%h(a). 
Provisions  of  title  relating  to  partn&- 

ships  applicable  to.  6336%L 
Taxation  of  stockholders  as  memben 
of  partnerships,  6336%!. 
Premiums  on  life  insurance  policies  paid 
by  beneficiaries  not  deductible  from  net 
income,  6336%gg(d). 
Proceeds  of  health  insurance  policies  not 

included  in  gross  income,  6336%ff. 
Professional     emoluments,     inclusion    fn 

gross  income,  6336% ff. 
Receivers,  returns  by,  6336% U. 
Religious   societies,    deduction   of  contri- 
butions to  from  net  income,  6336%g. 
Rents,  inclusion  in  gross  income.  6336Hff- 
Retumed  premiums  on  life  insurance,  etc 
policies  not  included   in   gross   income. 
6336%ff. 
Returns,    change    in    accounting   period. 
6336%f,  6336%m. 
Deduction  and  withholding  at  source, 

6336%jj. 
Estates  of  decedents,  63.36%ii. 
Fiduciaries,  contents,   6.S36i^n. 
Information  required,  6336%S. 
Verification,  6336%K. 
Making  by  agent  6336%kk. 
Making  by  guardian,  6336%kk. 
Partnerships,  contents,  6336%L 
Payments  to  others,  6336%ww. 
Persons  required  to  make,  6336%kk. 
Place  for  filing,  6336%mm. 
Public  records,  6336%x« 
Receivers,  6336%n. 
Statements  In  of  obligations  of  state, 
et&v  exempt  from  tax,  6336%ff. 
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ZNOOME  TAX  (Gont'd) 

Indiyiduals  (Cont*d) 
Beturns  (Cont'd) 

Time  for  filing,  6336%mm. 
To  whom  made,  6336^mm. 
Trust  estates,  6336%ii. 
Under  statements  in,  increase  by  col- 
lector or  deputy  collector,  appeal  to 
commissioner,  6336^n. 
Salaries,     inclusion     in     gross     income, 
6336%ff. 
Officers  and  employes  of  Alaska,  in- 
clusion in  gross  income,  6336  ^ff. 
Officers  and  employes  of  District  of 
Columbia,  inclusion  in  gross  income, 
6336%  flP. 
Officers  and  employes  of  Hawaii,  in- 
clusion in  gross  income,  6336%ff. 
Persons  in  military  or  naval  forces  of 
United  States  not  included  in  gross 
income,  6336%fP. 
United   States  officers   and   employes, 
inclusion  in  gross  income,  6335^  ft. 
Sales,  gains  from,  inclusion  in  gross  in- 
come, 6336%  flP. 
Scientific    societies,    contributions   to    de- 
ducted from  net  income,  6336  %g. 
Single      persons,      exemption,      amount, 

6336%h(c). 
Surtax,  rates  of,  6336%ee. 
Taxes,  credits  for,  6336%k. 

Deductions,  6336%g. 
Trustees,  returns  by,  6336%ii. 
Trust  estates,  credits,  6336%iL 
Deductions,  6336%ii. 
Income,  6336%ii. 
Liability  of  beneficiaries,  6336%iL 
Net  income,  6336%ii. 
Normal  tax,  6336%ii. 
Returns.  6336%ii. 
Surtax,  i6336%ii. 
Vocational  rehabilitation  of  soldiers  and 
sailors,  contributions  to  funds  for  de- 
ducted from  net  income,  6336% g. 
^ages,      inclusion     in      gross      income, 

6336%ff. 
Worthless  debts,  deductions,  6336%  g. 
Information  at  source,  6336 %ww. 
Information,   penalty   for   failure   to    supply, 
6336%v. 

Interest,  licenses  to  or  regulations  of  per- 
sons, collection  foreign  payments,  6336%y. 

Inventories,  form  and  contents,  6336 %c. 

Levy,  Porto  Rico  and  Philippine  Islands, 
6336%z. 

Limitation  of  suits  for,  6336%tt(d). 
Net  losses,  determination  of,  6336%cc. 
Notice  of  time  when  due,  6336% tt(e). 
Partnerships,  fiscal  year  with  different  rates, 
proportion  of  tax  for,  6336% d. 
Net  losses,  6336%cc. 
Returns,  payments  to  others,  6336%ww. 
Payment,  credit  of  excess  payments,  6336%tt 
(b). 
Difference  where  amount  paid  is  insuffi- 
cient,  6336%tt(b). 
Enforcement,  distraint,  6336%tt(f). 
Excess   payments,   credit   for,   6336%uu. 

Refund,  6336%uu. 
Installments,  amount  of,  6336%tt(a). 
Number  of,  6336% tt( a). 
Becomputation,  6336%tt(b). 


nrOOME  TAX  (Cont'd) 

Payment  (Cont'd) 

Installments  (Cont'd) 

Time    for,   633e%tt(a). 

Extension   on   granting  extension 
of     time     for     filing     returns, 
6336%tt(a). 
Notice  of  time  when  due,  6336%tt(e). 
Penalty  for  failure,  6336%v. 
Penalty  on  unpaid  taxes,  6336%tt(e). 
Porto     Rico     and     Philippine     Islands, 

6336%z. 
Receipts  for,  .6336%  u. 
Refunding  of  excess  payments,  6336%tt 

(b). 
Security  for,  eS36%tt(g). 
Single  payment  of  whole  amount,  6336% tt 

(a). 
Time  for  on  notice  and  demand  by  col- 
lector, 6336%tt(c). 
Penalties,     5887,     6336%tt(b,  e),     6336% v, 

6336%x,  6336%y. 
Persons  collecting  foreign  payments  of  inter- 
est or  dividends,  licenses  to,  6336%y. 
Offenses,  punishment,  6336 %y. 
Regulation  of,  6336%y. 
Philippine  Islands,  6336%yy. 
Assessment,  6336  %z. 
Collection,  6386%x. 
Levy,  6336%2. 
Payment,  6336%z. 
Power  of  legislature,  6836%z. 
Returns,  6336%z. 

Revenue  act  of  1916  as  amended  by  rev- 
enue act  of  1917  in  force  in,  6336%z, 
6371%a. 

Porto  Rico,  6336%yy. 
Assessment,  6336 %z. 
Collection,   6336%z. 
Levy,  6336%z. 
Payment,  6336%z. 
Power  of  legislature,  6336%s. 
Returns,  6336%z. 

Revenue  act  of  1916  as  amended  by  rev- 
enue act  of  1917  in  force  in,  6336%z, 
6371%a. 
Proceeds  of  accident  insurance  policies  not 

included  in  gross  income,  6336%ff. 
Rates   for  different  years,  parts   of  income 

subject  to,  determination  of,  6336% dd. 
Receipts  for  payment,  6336%u. 
Returns,  brokers,  contents,  6336% w. 
Examination,  6336%tt(b). 
Inspection,   persons  authorized,  6336%x. 
Lists  of  persons  making,  6336%x. 
Payment      of      dividends,      corporations, 

6336%w. 
Penalty  for  failure  to  make,  6336%y. 
Permission  to  inspect,  6336%x. 
Personal  service  corporations,  6336%w. 
Persons  making  payments  to  others,  con- 
tents, 6336%ww. 
Porto      Rico     and     Philippine     Islands, 

6336%z. 
Public  records,  6336%x. 
Security  for  making,  6336%tt(g). 
Understatements    in,    6336%n,    6336%tt 

(b). 
Unlawful  disclosure  of  contents,  punish- 
ment, 6336%x. 
Revenue  Act  of  1913,  pp.  1290-1303. 
Revenue  Act  of  1916,  pp.  1303-1312. 
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m OOME  TAX  (OoBt*a> 

Beyenue  act  of  1916  as  amended  by  reyenae 
act  of  1917  to  remain  in  force  for  assess- 
ment and  collection  of  income  taxes  in 
Porto  Rico  and  Philippine  Islands,  6371%a. 

Beyenue  Act  of  1917,  pp.  1S03-1812. 

Security  for  return  and  payment  of,  6336^tt 

Statistics,       Commissioner       to       prepare, 
6336^zz. 

Contents,  6336i^zx. 

PubHcation,  6336%zz. 
Termination  of  taxable  period,  6386^ tt((). 

Demand  for  payment,  6336^tt(g). 
Understatements,  6336^n,  6836% tt(b). 
Underwood  Tariff  Act,  pp.  1290-1308. 

nrCUBffBRANOES 

Census,   statistics,  4388b. 


IHDEICNITT 

Military  damage  payments  not  to  supersede 
other  modes  of,  335e. 

nrDEMNITY  BONDS 

Before  entry  of  judgment  against  persons  in 

military  seryice,  3078%bb. 
Internal  reyenue  tax  on,  6318hh-6818p. 

IHDXAKA 

St.    Mary's    Biyer    declared    non-nayigable, 
9856c 

IKDIAir  AFFAIRS 

Automobiles,  exchange  of  old  for  new,  689a. 
Employes,    heat    and   light   allowances    for 

quarters,  4025. 
Farmers,  certificate  of  competency  required, 
4028a. 
Salary,  4032a. 
Foresters,  salary,  4032a. 
Indian  country,  Osage  County,  Oklahoma,  de- 
clared to  be,  4137a. 
Possession  of  intoxicating  liquors  in  pro- 
hibited, 4137aa. 
Matrons,  salary,  4032a. 
Physicians,  salary,  4032a. 
Sale  of  lands  purchased  for  school  or  ad- 

ministratiye  uses,  4171a. 
Scouts,    existing   laws   to   remain   in   force, 

1991a. 
Stockmen,  salary,  4032a. 
Tribal  funds,  expenditures  from  authorised, 

4077aa. 
Trust  funds,  inyestment,  4078a. 

INDIAN  LANDS 

Alienation,  restrictions,  4284b,  4238a. 
Allotment,  heirs  of  allottees,  determination 

of  heirship  of  deceased  members  of  Fiye 

Ciyilized  Tribes,  4234a. 
Allottees,  remoying  restrictions  on  alienation, 

4238a. 
Ceded  Chippewa  lands  in  Minnesota,  sale  of 

isolated  tracts,  6110a. 
Partition,  42.S4b. 
Patents,  town  sites,  42.38a. 
Restrictions  on  alienation,  4234b,  4238a. 

INDIAN  RESERVATIONS 

Arizona,  establishment,  3979%. 
Ceded    lands,    Minnesota    Chippewa    Indian 
lands,  sale,  6110a. 
Rights  of  former  entrants,  4591a. 


INDIAN  RESERVATIONS  (Coalfd) 

Disposition  of  lands  with  reseryation  of  coa!, 
application,  statements  in,  4668b. 

Disposition    of    coal    by    United    States, 
4668c. 

Examination    and    appraisal    of    lands, 
4668a. 

Patents,  4668b. 

Proceeds,  disposition  of,  4668d. 

Proclamations  of  President,  p.  1062. 
New  Mexico,  establishment,  3979%. 

INDIANS 

See  Five  CivUked  TrihcM;   Havaeupai  InH- 
tone. 

Education,    no    appropriation    for    ■cctariaa 
scho<^,  4165a. 

INDIAN  SOHOOIJS 

Appropriation,  expenditures,  chndren  of  less 
than  one-quarter  Indian  blood,  4170b. 
None  for  sectarian  education,  4170b. 
Farmers,  certificate  of  competency  required, 

4028a. 
Beport  of   expenditures,  limitatioDs   on  per 

capita  expenditure,  4170aa. 
Sale  of  lands  purchased  for  schools,  41Tla. 
Sectarian    education,   no   appropriation   for, 

4165a. 

INDIAN  TERRITORY 

Intoxicatinc    liquors,    carrying,    etc,    into, 
4136b. 

INDIAN  WARS 

Pensions,  contracts  with  pension  attorneys, 
9067a. 
Period  of  seryice,  9067b. 

INDIOTMENT 

Alaskan  Prohibition  Act,  3643jj,  3643oo. 

Census  law  yiolations,  4388k. 

Conspiracy,  injuring  or  destroying  property 

of   foreign   goyemment  in   United  States, 

7678p. 

INDORSEBCENT 

Protection  under  soldiers*  and  sailor^  dvil 
relief  act,  3078%b. 

INDVSTRIAIi  DISTILLERIES 

Bee  DUiitted  BftiriU  and  Wmes;  Fermented 
Liquore, 

INDVSTRIAIi  EDVOATION 

Bee  Vocational  Education. 

General  proyisions,  9390^a-^390^mm. 

INDirSTRIAIi  FAIRS 

Exemptions,  special  excise  tax,  5980o(7). 

INDUSTRIES 

Selectiye  draft  of  persons  engaged  in,  2(M4d. 

INFANTRY 

Bands,  additional  bands,  1738aa. 

Leader,  pay,  2144a. 
Buglers,  first  class,  1738aaa. 
Chaplains,  1868a. 
Corporal  buglers,  1738aaa. 
Equipment,  issue  to  militia,  3061a. 
Limitation  on  number  of  appointments  of  ia* 
creased  officers,  1991d. 
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HTFAHTRT  (Oont'd)  \  INSFEOTIOK 

Machine  gjsn  compaideB  for,  2044a. 
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Proviaional    organixatioii    of    cavalry    into, 

1718a. 
School  of  Arms,  translator,  2016aa. 

HfFANTS 

Bee  Child  Labor;   Children, 

nvTEOTioirs  diseases 

See    Contagious    and    Infeotioue    Diieoiei; 
Health. 

nVFORlCATIOir 

Alaskan  Prohibition  Act,  8643jj,  3643oo. 
Conspiracy  to  injure  or  destroy  property  of 

foreign  foyemment  in  United  States,  7678p. 
Disclosure    by    explosives    inspectors,    etc, 

8115%h. 
District  of  Columbia,  liquor  law  violations, 

8421%p. 
Verification,  p.  444,  note. 


Internal    revenue,    appropriation,   6869a. 


Bee  Estate  Tarn. 

IKJUKOTIOll 

Diversion  of  water  from  Niagara  Biver  or 
transmission  of  power  from  Canada,  9989c. 
Internal  revenue,  enforcing  act,  6S71^p. 
liquor  nuisances,  Alaska,  3643kk. 

District  of  Columbia,  8421^hh,  8421^L 

UriiAlfD  TNBUBJkJXOE 

Bee  Inmranoe, 

INSANE  PERSONS 

Alaska,  admission  to  hospitals,  8611a. 
Committees,  national  banks  as,  9794  (k). 
Employment  of  aliens  on  passenger  vessels, 

4289%  ss. 

St.  Elizabeth's  Hospital  admission  to,  9301  aa. 

Admission   to,   transfer   to   of  American 

citizens  adjudged  insane  in  Canal  Zone, 

9304a. 

Appropriations,  transfer  of  part  to  public 

hospitals,  9308c 
Exchange  of  laundry  machines  and  other 

equipment,  9331b. 
Payment  of  cost  of  maintenance  of  per- 
sons committed  by  Public  Health  Serv- 
ice, 9302a. 
Permit  to  use  certain  lands,  9306d. 
Transfer  from  to  public  hospitals,  9308a. 
Transfer  of  part  of  appropriations  for  St. 
Elizabeth's  Hospital  to  public  hospitals, 
9308c. 
Transfer  from  military  hospital  to  public  hos- 
pitals, 9308b. 
War  Risk  Insurance,  limitation  of  time  for 
presenting  claims,  614ssss. 
Payments  to  guardians,  614mmmm. 

iNSEonvoBOirs  birds 

Bee  Birds. 

INSECTS 

Quarantine  against  infested  plants,  8760. 


Bee  Bteam  Vessels. 

Boilers  of  locomotives,  8682,  8688. 
Books,  coal  companies,  3115  %q. 
Plants,  etc,  to  enforce  quarantine,  8760. 
Premises  of  employers  of  child  labor,  6886% f* 

nrSPEGTOB      OENERAI.*S      DEPABT- 


Militia,     property    and     disbursing    officers, 
3064a. 

INSPEOTOB  nrSTBirOTOBS 

Militia,  offices  for,  8074aa. 

INSPEOTOBS 

Bee  Internal  Revenue  Officers  and  Agents; 

Post  Office  Inspectors. 
Lighthouses,  see  Lighthouse  Bervioe. 

Consular  service,  expenses,  3141a. 

Customs,  seizure  of  arms,  etc.,  intended  for 

export,  7678d. 
Explosives,  8115%g,  8116%h. 
Internal  revenue,  6859a. 

Cotton  futures  tax,  6869b. 

Examination     of     books,     papers,     etc., 
6871%e. 

Leaves  of  absence,  6877aa. 

Opium,  6869d. 

IN8TBUMENT  MAKERS 

Coast  and  Geodetic  Survey,  salaries,  8661a. 

INSirUkB  POSSESSIONS 

Bee  Guam;  Hawaii;  PhUippineB;  P^orto  Ri- 
00 ;    Virgin  Islands. 

Federal  reserve  banks,  9801  (2c). 
Officers,  exempt  from  opium  tax,  6287g. 
"United  SUtes"  includes,  10614a. 

nrSITBANOE 

See  Income  Tarn;   War  Risk  Insurance, 
Accident  insurance  proceeds  exempt  from  in- 
come tax,  6336%ff. 
Casualty  insurance,  internal  revenue  tax  on 
policies,  accounting  for,  refusal  or  fail- 
ure to  account  for,  penalties,  6371^h. 
Internal  revenue  tax  on  policies,  amount, 
6309i^d(c). 
Collection,  refusal  or  failure  to  col- 
lect, penalties,  6371%b. 
Exefnptions,  6309%d(e),  6336^0. 
Information,    refusal    or    failure    to 

give,  penalties,  6371%h. 
Overcollections,  credits  for,  6371  ^^k. 
Overpayments,  credits  for,  6371  %k. 
Payment,   refusal   or   failure  to   pay, 

penalties,   6300%e,   6371%h. 
Returns,  6300^e,  0371%j. 

Attestation      instead      of      oath, 

6371^j. 
Refusal  or  failure  to  make  penal- 
ties, 6371^h. 
Time  for  payment,  6309%e. 
Fidelity  insurance,  internal  revenue  tax  on 

policies  of,  6318hh-6318p. 
Fire  insurance,  internal  revenue  tax  on  poli- 
cies of,  accounting  for,  refusal  or  fail- 
ure to  account  for  penalties,  6371  Mil>* 
Internal  revenue  tax  on  policies,  amount, 
6309%d(b). 
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[ReferencM  are  to  lectloiu,  ensapt  wliera  ottienriM  ladlcatoO.] 


INSITBAKOE  (Oont'd) 

Fire  insurance  (Cont'd) 

Internal  revenue  tax  on  policies  (Cont'd) 
Collection,   refusal  or  failure  to  col- 
lect, penalties,  6371  ^h. 
Exemptions,  6309^d(d),  6336^0. 
Information,    refusal    or    failure    to 

give,  penalties,  6371%h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371^k. 
Payment,   refusal   or   failure   to  pay, 

penalties,  6309^e,  6371%h. 
Beturns,  6309^6,  e371%j. 

Attestation      instead      of      oath, 

6371%j. 
Refusal  or  failure  to  make,  penal- 
ties. 6371%h. 
Time  for  payment,  6309%e. 
Guaranty  insurance,  internal  revenue  tax  on 

policies  of,  6318hh-6318p. 
Health  insurance,   proceeds  exempt  from  in- 
come tax,  6336%ff. 
Inland  insurance,  internal  revenue  tax  on  pol- 
icies of,  accounting  for,  refusal  or  fail- 
ure to  account  for  penalties,  6371%  h. 
Internal  revenue  tax  on  policies,  amount, 
6309i^d(b). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371  V»h. 
Exemptions,  6309%d(d),  6336^0. 
Information,  refusal  or  failure  to  give, 

penalties,  6871%h. 
OvercoUections,  credits  for,  6371%k. 
Overpayments,    credits    for,    6371%  k. 
Payment,  refusal  or  failure    to  pay, 

penalties,    6309%e,    6371  %h. 
Beturns,   6300%e,  6371%j. 

Attestation      instead      of      oath, 

6371%j. 
Befusal  or  failure  to  make,  penal- 
ties, 6371%  h. 
Time  for  payment,  6309%e. 
Insurance  companies,  enemy  or  ally  of  enemy, 
licenses,  etc.,  3115% bb(a). 
Interpleader,  district  for  filing  bill,  991a. 
Hearings,  991a. 

Jurisdiction  of  district  courts,  991a. 
Orders  and  decrees,  991a. 
Process,  991a. 
Mutual  hail,    cyclone    or  fire    insurance 
companies,  exemption   from  income  tax 
on  corporations,  6336%o(10). 
Special  excise  tax,  amount,  5980n. 

Nonpayment,       punishment,       69808, 

6371%h. 
Receipts  in  lieu  of  special  tax  stamps, 
5980r. 
Internal  Revenue  Tax,  issuance  by  nonresi- 
dents, 6318p(15). 
Revenue  Act  of  1917,  p.  1252. 
Life  insurance,  internal  revenue  tax  on  poli- 
cies of,  accounting  for,  refusal  or  failure 
to  account  for,  penalties,  6371  %h. 
Internal  revenue  tax  on  policies,  amount, 
6309%d(a). 
Collection,   refusal   or  failure   to   col- 
lect,   penalties,   6371%h. 
Exemptions,  6309%d(d),  6336%o. 
Information,  refusal  or  failure  to  give, 

penalties,  6371%h. 
OvercoUections,  credits    for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal   or  fafluro    to  pay,  I 
penalties,  6309%e,  6371%h.  » 


mSITBAlfCE  COont'd) 

Life  insurance  (Onit'd) 

Internal  revenue  tax  on  polides  (Confd) 
Returns,  6309%e,  6371%j. 

Attestation      instesid      ci     oath, 

6371%j. 
Refusal  or  failure  to  make,  pen- 
alties, 6371%h. 
Time  for  payment,  63(^%e. 
Marine   insurance,    internal    revenue   tax  on 
policies  of,   accounting   for,    refusal  or 
failure   '  to      account      for,      penalties, 
6371%h. 
Internal  revenue  tax  on  policies,  amount, 
6309%d(b). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371  %h. 
Exemptions,  6309%d(d),  633»%o. 
Information,  refusal  or  failure  to  give, 

penalties,  6371%h. 
Oveicollections,  credits    for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure    to  pay, 

penalties,  6309%e,  6371%h. 
Returns,  6309%e,  6371%j. 

Attestation       instead       of     oath. 

6371%j. 
Refusal  or  failure  to  make,  pen- 
alties, 6371%h. 
Time   for  payment,   6309%e. 
"Person**  includes  insurance  companies.  5896. 
Policies,   internal   revenue   tax   on,   6318hh~ 

6318p. 
"iRelief    of    soldiers     and     sailors,    3078^g- 

3078%p. 
Revenue  Act  of  1917,  p.  1252. 
War  risk  insurance,  514a-514w. 

INSUBREOTIOK 

Letters  or  writings  advocating  treason  de- 
clared nonmailable,  lO^Olb. 

Vessels  in  ports  of  United  States  in  time  of. 
regulation,  9959%E-9d59^d,  10514b- 
10514d. 

nrrEBDEPARTMElfTAI.    SOCIAI.    HY- 
GIENE  BOARD 

Bee  HealtK 

INTEREST 

Certificates  of  indebtedness,  6824,  6S29kk. 
Deposits  of  unallotted  pay  of  persons  in  mili- 
tary or  naval  service,  514ooo. 
Income     tax,    deducUoii      by      individuals, 

6836%g. 
Internal  revenue  taxes,  beverages,  6161  %e. 
Excise  taxes,  6309%d,  6309%f. 
Insurance,  6309%e. 
Transportation,  6309%c. 
Loans  to  war-industry  employ^,  3115%a. 
Obligations  of  foreign  governments  purdiased 

by  United  States,  6829f,  6829j. 
Pecuniary  interest,  directors  of  War  Finance 
Corporation,  3115%b. 
Government    agents    and   employes,   con- 
tracts   under     food     conservation    act, 
3115%f. 
Members  of  Capital    Issues    Committee^ 
3115%kk. 
Taxes  owing  by  persons  in  military  service, 

3078%  pp. 
United   States   bonds,    6829d-6329ee,  6829ii,. 
6820m. 


GBNERAL  INDEX 
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INTEBEST  (Gont^d) 

United  States  bonds  (Conf  d) 

Conversion  of  bonds  into    bonds    bearing 
higher  rate,  6829gg,  6829k. 
United  States  bonds  and  certificates  payable 
in  foreign  money,  exemption  from  taxation, 
6829m. 
United  States  notes,  6829iii(a). 
War     Finance     Corporation,      advances   by, 
3115%e,  3115%ee. 
Bonds  of,  3115%g. 

XNTERIOB  DEPARTMENT 

See  Secretary* of  Interior;  Solicitor  for  /»- 
terior  Department, 

Board  of  Appeals  in  office  of  Solicitor,  sala- 
ries, 672a. 

Bureau  of  mines,  experiments  with  lignite 
coal  and  peat,  784a,  784b. 

Chief  clerk,  6G8a. 

Returns  office,  contracts  filed  in,  6895. 

Signing  official  papers,  667a,  668a. 

Superintendent  of  buildings,  668a. 

War  losses  on  certain  minerals,  adjustment, 
3115i*/i»e. 


Bee  Art  Porcf^aint;  Assessmentt  of  Internal 
Revenue;  Automatic  Slot-Device  Vending 
Machines;  Automobilea;  Baacball  and  Bas- 
JcetlaU  Paraphernalia;  Bath  Robes;  Bev- 
erages; Billiard  Balls,  Tables  and  Rooms; 
Binoculars;  Bitters;  Boats;  Bonded 
Warehouses;  Bonds;  Bonnets;  Bowie 
Knives;  Bowling  Alleys;  Brass  Knuckles; 
Brokers;  Bronzes;  Cabarets;  Cables  and 
Cable  Messages;  Cameras;  Candy;  Ca- 
noes and  Paddles;  Capital  Stock;  Caps; 
Carbonated  Waters;  Cartridges;  Certifi- 
cates of  Indebtedness;  Chess  and  Checker 
Boards;  Chctcing  Gum;  Child  Labor;  Cigar- 
ette Holders;  Cigarette  Paper ;  Cigareitcs; 
Cigar  Holders;  Cigars;  Circuses;  Clocks; 
Clubs;  CoUeciion  of  Internal  Revenue;  Col- 
lectors :  Commissioner  of  Internal  Revenue; 
Concert  Halls;  Cordials;  Corporations;  Cot- 
ton Futures  Tax;  Crimes  and  Offenses; 
Custom  House  Brokers;  Customs  Houses; 
Daggers;  Debentures ;  Dice;  Dirk  Knives; 
Distilled  Spirits  and  Wines;  Electric  Fans; 
Essences;  Estate  Tax;  Exchanges;  Ex- 
press Companies ;  Fans;  Fermented  Liq- 
uors; Fidelity  Insurance;  Field  Glasses; 
Fire-Arms;  Fishing  Paraphernalia:  For- 
eign Corporations ;  Football  Paraphernalia; 
Freight;  Fur  Articles;  Games;  Gaugers; 
Ginger  Ale;  Golf  Paraphernalia;  Grape 
Juioe;  Guaranty  Insurance;  Hair  Oils, 
etc.;  Hat  Boxes;  Hats;  Hoods;  Hosiery; 
House  Coats  or  Jackets;  Hunting  Gar- 
ments; Hunting  Knives;  Ice  Cream  Par- 
lors; Income  Tax;  Indemnity  Bonds;  In^ 
suranco;  Jetcelry;  Jitney  Busses;  Kimo- 
nos; Knuckles;  Lacrosse  Paraphernalia; 
Lamps;  Lamp  Shades;  Lounging  Robes; 
Losenges;  Marine  Glasses;  Medicinal  Prep* 
arations;  MetalUc  Knuckles;  Mineral  Wa- 
ters; Motor  Boats;  Motor  Cycles;  Muni- 
tions Tax;  Museums;  Music  Boxes;  Neck- 
wear; ti  ightgowns ;  Notes;  Oil;  Oint- 
ments; Oleomargarine;  Opera  Glasses; 
Opium;  Organs;  Paintings;  Pajamas; 
Parasols;  Passengers  and  Passenger  Trans- 


IKTEBirAIi  BEVKMIIB  (Ooat'd) 

portation;  Patent  Medicines ;  Pawnbrokers; 
Pearls;  Perfumes;  Petroleum  Jellies;  Pet- 
ticoats; Phonographs  and  Phonograph  Reo- 
ords;  Photographs  and  Photographic  Sup- 
plies; Pianos,  Piano  Players  and  Records; 
Picture  Frames ;  Pins;  Pipe  Lines;  Pipes; 
Plasiers  (Medicinal);  Playing  Cards;  Pleas- 
ure Boats;  Pocket  Books;  Polo  Mallets; 
Pool  Tables;  Pop;  Portable  Lighting  Fix- 
tures; Power  Boats;  Powers  of  Attorney; 
Precious  Stones;  Promissory  Notes;  Pub- 
lic Exhibitions  or  Shows;  Pumps;  Purses; 
Quarries;  Radiotelegraphs;  Railroads;  Re- 
turns; Riding  Aoademies;  Roof  Gardens; 
Root  Beer;  Rugs;  Sailing  Boats;  Salves; 
BarsapariUa;  Sculpture;  Semi-Preoious 
Stones;  Servants^  Liveries;  Shells;  Ship 
Brokers;  Shirts;  Shoes;  Shooting  Gal- 
leries; Shopping  Bags;  Sirups;  Skates; 
Skis;  Sleeping  Cars;  Slippers;  Smoking 
Coats  or  Jackets;  Snowihoes;  Snuff;  Soda 
Fountains;  Soft  Drinks;  Sporting  Goods; 
Statuary;  Stilettos;  Stock  Certificates; 
Stockings;  Storekeeper-Gauger ;  Street 
Fairs;  Suit  Cases;  Sunshades;  Surety 
Bonds;  Table  Waters;  Telegraphs  and 
Telephones;  Tennis  Rackets,  Nets,  etc.; 
Theaters;  Thermos  Bottles;  Time  Drafts 
and  Checks;  Tinctures;  Tobacco;  Tobog- 
gans; Toilet  Articles  and  Cases;  ToUet 
Soap;  Tonics;  Tooth  Powders;  Transpor- 
tation; Traveling  Bags;  Trunks;  Um- 
brellas; Underwear;  Valises;  Voting 
Proxies;  Waistcoats;  Waists;  War  and 
Excess  Profits  Tax;    Watches;    Yachts, 

Acts     and     parts     of  acts     repealed,  5880t, 
6371%a. 
Repealed  acts  in  force  for  assessment  and 
collection  of  taxes  imposed  thereunder, 
etc.,  6371  %a. 
Additional    agents,    etc.,    detailed    statement 
of,  5859dd. 
Enforcement   of   act   relating   to   sale   of 
opium,  5859d. 
Admissions  and  dues,  6309%a-6309%c. 
Advisory   Tax   Board,   books,   papers,   docu- 
ments,   etc.   produced   before,   6371  %b. 
Chairman,  6371  i/^b. 
Creation  of,  6371  %b. 
Evidence,  power   to  take.  6371  ^Ab. 
Expenses  and  salary,  payment,  use  of  ap- 
propriations for  collecting  internal  reve- 
nue, 6371%b. 
Members,  expenses,  6371  ^b. 
Number  of,  6371%b. 
Removal,  6371%b. 
Salaries,  6371%b. 
Terms  of  office.  6371%b. 
Vacancies  in  office  of,  6371%b. 
Oaths,  authority  to  administer,  6371%b. 
Offices,  6371%b. 
Powers  and  duties,  6371  ^b. 
Subpoenas,  power  to  issue,  6371  ^^b. 
Witnesses,  authority  to  summon,  6371  %b. 
Appropriation,  assessing  and  collecting  taxes, 
5859a,  5859e,  6371  Mj  a. 
Expenditure  from  for  expenses  of  officer 
subpoenaed  as  witness  prohibited,  5859e. 
Articles  sold   or   leased    for   export,    refund, 

6371  %k. 
Assessment,  5895,  5896.  5899,  5944,  5948. 
Beverages,  6161%d-6161%f. 
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Books,    papers,    records    or   memoranda,   ad- 
thority     to     examine,    6371^b,    6371^6, 
6371,%p. 
Bureau  of,  appropriations,  6371  ^a. 
Gable  messages,  6309%a-6309%c. 
Canvass  for  objects  of  taxation,  6885. 
Carbonated  waters,  6161%d,  6161^e. 
Cigarettes,  6204c-62046. 
Cigars,  6204c,  6204d. 
Club  dues,  6309%b,  630&%c. 
Collection,  appropriation  for,  6859a,  6859e. 
Taxes     not     specifically     provided     for, 
6371%g. 
Contracts  with  United  Stiites,  Commissioner 
of  Internal  Revenue  to  have  access  to 
information,  etc.,  6371  %cc. 
Copies  of  contracts  filed  with  Commission- 
er  of   Internal   Revenue,   6371%  cc. 
Failure,   punishment,   6371%  cc. 
Corporation  excise  tax  of  1909,  pp.  1239-1248. 
Corporations,  income  tax,  6336^nn-6336^t 
Cotton  futures  tax,  6309e,  6309ee,  6309L 
Date  of  termination  of  present  war  for  pur- 
poses of  Revenue  Act  of  1918,  6371%«. 
Dealer  defined,  6371^m(5). 
Definitions,  collector,  6371^8. 
Commissioner,  6371%a. 
Corporation,  6371% a. 
Dealer,  6371  %m(5). 
Domestic,  6871%a. 
Foreign,  6371%a. 
Government  contract,  6371%a. 
Government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11, 
1918,  both  dates  inclusive,  6371%a. 
Military  or  naval   forces  of  the  United 

States,  6371%  a. 
Person,  6371%,  6371Mib. 
Present  war,  6371% a. 
Revenue  Act  of  1916,  6371%a. 
Revenue  Act  of  1917,  6371%a« 
Secretary,  6371%a. 
Taxpayer,  6371%  a. 
United  States,  6371%a. 
Discloflin?  Income  returns,   etc.,  punishment, 

6887,  6336%x. 
Distilled  spirits  and  wines,  5986e-6137a. 
District  courts,  jurisdiction,  6371%p. 
Employers  of  child  labor,  6336%a-6336%h. 
Estate  tax,  6336%a-6336%k. 
Evidence,  authority  to  take,  6885,  6371  %b, 

6371%e. 
Excise    taxes    on    articles    sold    or    leased, 

6309^a-6309%h. 
Exemptions,    governmental    obligations,    etc., 
3115^1,      6336%ff.      6336%h,      6336%qq, 
6829d-6829ee,     6829iu(b),      6829II-68292ZZ, 
6831. 
Express  transportation,  6309%a-^09%c. 
False  statements  as  to  tax  in  connection  with 
sales  or  leases  of  articles  subject  to  tax, 
punishment,  6371  %q. 
Fermented  liquors,  6144bb,  6161aa,  6161. 
Floor  taxes,  returns,  6371  %f. 

Time  for  payment,  6371%f. 
Fractional  part  of  cent  disregarded  in  pay- 
ment of  taxes,  6371  %n. 
Freight  transportation,  6309%a-^09%c. 
Ginger  ale,  6161%d,  6161^e. 
Grape  juice,  6161%d,  616i:^e. 
Ice  cream  parlors,  6161  %f. 
Imports  from  and  into  Virgin  Islands,  6340aa. 
Income  tax,  6336%a-6336^z. 


UfTEUNAIi  BISVKMUB  (CMi^d> 

Increase   in    postal    rates    aa,    7358ar-7368d, 

7360a,  7361a. 
Insurance  policies,  6809^,  6309^^ 
Laws   made  part  of  Revenue   Act  of  1918; 

6371  %c. 
Leased  telegraph  or  telephone  wires,  6309Via- 

6309%c. 
Leases,     false     statements     regarding    tax, 
6371^q. 
Liability  of  lessor  and  leasee  to  pay  tax, 
6371%k,  6371^m. 
Liquor  tax  receipt  as  evidence  of  violmtioD  of 
liquor  law,  Alaska,  3643j,  3643n]i. 
District  of  Columbia,  3421%fif,  3421%gg. 
Lists  of  persons  and  property  subject  to  tax, 

5895. 
Mineral  waters,  6161  i^d,  6161  V^e. 
Motion  picture  films,  excise  tax  on  leases  and 
.     licenses,  6309^. 
Motor  boats,  special  excise  tax,  6980q-5980t, 

6309%a(20). 
Oaths,  authority  to  administer,  5885, 6371%e. 
Oil     transported    by     pipe   lines,     6409H^ 

6309%c. 
Opium,  5859d,  6287g,  6287Z,  6287r. 
OvercoUection,  credit  of,  6371V^k. 
Overpayments,  credits  of,  6371  %k. 
Passenger    transportation,   6309%a-6309%CL 
Payment  of  taxes,  certificates  of  indebtednesi 
receivable   for   certain  taxes,   6371)^0. 
Taxes  on  sales  on  credit,  6371  ^k. 
Uncertified  checks  receivable  for  in  cer- 
tain cases,  6371^0. 
Vendee  or  lessee,  6371i^m. 
Penalties,  refundments,  5944,  5948. 
Pipe  lines,  6309%a-6309%c. 
Pleasure   boats,    special  excise   tax,    5980^ 

5980t,   6309%a(20). 
Pop,  6161%d,  6161%e. 
Power  boats,  special  excise  tax,  5980q-5980t, 

6309%a(20). 
Production    of    books,    compelling,    6371^1^ 

6371%e,  6371%p. 
Radio  messages,  6309%a-6309^c 
Records,  duty  of  persons  liable  to  taxes  to 

keep,  6371%c. 
Recovery  of  taxes  collected  under  second  as- 
sessment, 5948. 
Refundment  of  taxes  or  penalties,  5944, 5948, 
6371%k. 
Appropriation,  6799a. 
Regulations,    authority   of   Commissioner  to 

make,  6371%c,  6371%i. 
Reports,  surveys  of  distilleries,  6002. 
Returns,  attestation  in  lieu  of  oath,  6371%j. 
Collectors  to  make,  5896,  5899. 
Duty  of  n^rsons  liable  to  %Kies  to  make, 

5896,  6371%c. 
Examinations    for    purpose    of    making, 

5896. 
Failure  to  file,  penalty,  5899. 
Forms,  5896,  e371%c. 
Notice  to  make,  5896,  6371Hd. 
Regulations,  5896,  6371i^c. 
Time  for  filing,  5896. 
To  whom  made,  5896. 
Verification,  5896,  6371%|C 
Revenue    Act    of    1913,    income    taxes,  pp. 

1290-1303. 
Revenue  Act  of  1916,  income  taxes,  pp.  130S- 
1312. 
Repeal  of  certain  tities,  6871%s. 
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XKTJSRVAL  BEVENUE  (Oont'd) 

Revenae  Act  of  1916  (Ck>nt'd) 

Title,  6371bb. 
Bevenue  Act  of  1917,  admission  charges  to 
theaters,  etc.,  p.  1258. 
Cigars  and  cigarettes,  pp.  1226,  1227. 
Club  dues,  etc.,  p.  1258. 
Distilled  liquors  and  wines,  pp«  1199, 1200^ 

1206,  1209,  1210. 
EfFective  date,  6371^b. 
Estate  tax,  p.  1368. 
Excess-profits  tax,  pp.  1360-1356. 
Fermented  liquors,  p.  1218. 
Income  taxes,  pp.  1303-1312. 
Insurance  policies,  p.  1252. 
Miscellaneous  articles,  pp.  1261^1262. 
Munition  manufacturers'  tax,  amendment 

to,  p.  1350. 
Partial  invalidity,  effect,  6371%a. 
Repeal  of  certain  titles,  6371%a. 
Sales  or  leases,  p.  1380. 
Sirups,  extracts,  soft  drinks,  etc,  p.  1220. 
Tide,  6371^bb. 
Tobacco  and  snuff,  p.  1225. 
Transportation    by    public    utilities,    pp. 
1250,  1251. 
Rerenue  act  of  1018,  effective  date,  6371%d. 
Partial  invaUdity,  effect,  6371%b. 
Titie,  6371%c. 
Root  beer,  6161%d,  6161^e. 
Sailing  boats,  special  excise  tax,  5980q-5980t, 

6309%a(20). 
Sales,     false     statements     regarding     tax, 
6371%q. 
Liabilitbr  of  vendor  and  purchaser  to  pay 
tax,  6371^k,  6371Hm. 
Sales    on    credit,    payment    of    taxes    on, 

6371%k. 
Sarsaparilla,  6161%d,  6161%  e. 
Seals,  fortified  wines,  6114. 
Sleeping  cars,  6309%a-6309%e. 
Snuff,  6169,  6174d,  6204d. 
Soda  fountains,  6161  %f. 
Soft  drinks,  6161%d-6161%f. 
Special  taxes  on  occupations,  automobiles  for 
hire,  5980o(ll),  5980r-6980t. 
Billiard  rooms,  5980o(8),  5980r-5980t. 
Bowling  alleys,  5980o(8),  5980r-5980t 
Brewers,  5980o(12),  5980p-5980t. 
Brokers,  5980o(l-4),  5980r-5980t 
Cigarette   manufacturers,   5980p,   5980r^ 

5980t. 
Cigar  manufacturers,  5980p.  5980i^980t 
Circuses,  5980o(6),  5980r-5980t. 
Concert  halls,  5980o(5),  5980r-5980t 
Corporations,  5980n,  5960r-45980t. 
Customhouse    brokers,    5980o(4),    5980r- 

5980t. 
Distillers,  5980o(12),  5980r-5980t. 
Jitney  busses,  5980o(ll),  5980]v-5980t. 
Manufacturers      of      stills,      5980o(12), 

5980r-5980t. 
Museums.  5980o(5),  5980r-5080t. 
Pawnbrokers,  5980o(2),  5980r-5980t. 
Public    exhibitions    or    shows,    5980o(7), 

5980r-5980t. 
Retail  liquor  dealers,  5980o(12),  5980]v- 

5980t. 
Riding     academies,     5980o(10),     5980r- 

5980t. 
Ship  brokers,  5980o(3),  5980r-5980t. 
Shooting     gaUeries,     5980o(9),     5980r- 
5980t 


INTERKAI.  REVEKUE  (Cont'd) 

Special  taxes  on  occupations  (Confd) 
Theaters,   5980o(5),   5980r--5980t 
Tobacco    manufacturers,    5980p,    5980r^ 

5980t 
Wholesale     liquor     dealers,     5980o(12), 
5980i>^980t. 
Stamps,  affixing,  6318n. 
Cancellation,  6318Z. 

Fermented  liquors,  6161. 
Opium,  6287g. 

Packages  of  cigarettes  and  small  ci- 
gars, 6204c(d). 
Penalty  for  failure,  6318k. 
Removal    or    alteration    of   canceled 
stamps,  6318Z. 
Collection  of  omitted  taxes,  laws  applica- 
ble to,  6318n. 
Contracts  for  printing,  6318n. 
Distribution,  6318n-6318p. 
Fortified  wines,  6114. 
Fraudulent  cutting,  removing,  etc.,  from 

documents,  etc.,  punishment,  63181. 
Fraudulent  use,  etc.,  of  stamps,  etc.,  pun- 
ishment, 63181. 
Making,  signing,  etc.,  instruments,  docu- 
ments, etc.,  without  prepayment  of  tax- 
es, punishment.  6818k. 
Oleomargarine.  6218. 
Preparation,  6318n. 
Provisions  of  law  applicable  to  collection 

of  taxes  by,  6371  %g. 
Receipts  from  stamps  sold,  payment  into 

Treasury,  6dl8o. 
Receipts  in  lieu  of  special  tax  stamps  in 

certain  cases,  5980r. 
Reissue  when  lost  or  destroyed,  6097. 
Sale  by  postmaster,  etc.,  631 8o. 
Schedule  of  stamp  taxes,  6318p. 
Sending  or  shipping,  etc.,  parcels  by  post 

packages,  etc.,  punishment,  6318k. 
Toilet  articles,  6309%h. 
Unlawful  possession  or  ase  of  washed,  re- 
stored  or  altered  stamps,  punishment, 
6318L 
Use  of  existing  stamps.  6371^1. 
Willful  removal,  alteration,  etc.,  of,  pnn- 

ishment.  6318Z. 
Wines,  6114j. 
Stamp  taxes,  insurance  policies,  issuance  by 
nonresidents,  6188p(15). 
Parcels  post  packases,  6318p(14). 
Playing  cards,  6318p(13). 
Provisions  of  Act  October  22,  1914,  pp. 

1269-1277. 
Specific  articles,  6318hh-6318p. 
Statements,    Commissioner,    number,    desig- 
nation, and  rate  of  compensation  of  em- 
ployes, etc.,  5859dd. 
Duty  of  persons  liable  to  taxes  to  make, 

6371  Mic. 
Notice      by      Commissioner     to      make, 
6371^d. 
Suits  to  collect  taxes  paid  under  second  as- 
sessments, 5948. 
Syrups,  extracts,  etc.,  6161%d-6161%f. 
Table  waters,  6161%d,  6161%e. 
Telegraph   or  telephone   messages,   6309^a- 

6309%c, 
Testimony,  authority  to  take,  5885,  6371,%b, 

6371%e. 
Theaters,  6309%a,  6309%c. 
Tobacco,  6168,  6169,  6174d,  6204d. 
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INTEBirAI.  BEVEKUE  (Oont'd) 
Transportetion  facilities,  6309i.^a-6309^ 
Underwood    Tariff    Act,    income    taxes,    pp. 

1290-1303. 
Vendees  of  articles  subject  to  tax,  payment  of 

taxes  by,  6371%m. 
Virgin  Islands,  3924%c-3924%e. 

Tax  on  articles  imported  from  into  United 

States,  6340aa. 
Tax  on  articles  imported  into  from  United 
States,  6340aa. 
War    and    excess    profits    tax,    6336^/16^- 

6336T/i6P. 
Witnesses,  compelling  attendance,  6371  MiP> 
Writs,  issae,  jnrisdiction,  6371^ p. 
Yachts,     special     excise     tax,     5980q-^980t, 

6309%a(20). 

I]fTERNAI<  BEVEKUE  OFFICERS  AKD 
AGENTS 

Appropriations,  6859a,  6859b,  5859d,  6859e. 

Detail,  enforcing  laws  relating  to  Treasury 
Department,  378a. 

Disclosing  returns,  etc.,  punishment,  6887. 

Evidence,  authority  to  take,  5885,  6371%e. 

Examination  of  books,  papers,  etc.,  6371%b» 
6371%e,  6371%p. 

Leaves  of  absence,  5877aa. 

Oaths,  authority  to  administer,  5886,  6371  ^e. 

Witnesses,  officers  summoned  as  witnesses, 
expenses  of  not  to  be  paid  from  appropria- 
tion, 5859e. 

IKTERNATIONAIi   OONFERENOE 

Regulation  of  immigration,  4289%  nn. 

INTERNATIONAI.  OBODETIO  ASSOCI- 
ATION 

Representatives  on  permanent  commission, 
right  to  vote,  8648a. 

INTERNMENT 

Admission  of  insane  to  St.  Elizabeth's  Hospi- 
tal, 9301aa. 

Aiding  escape,  10182h. 

Enemy  aliens,  pp.  1489-1492. 

Persons  belonging  to  armed  land  or  naval 
forces  of  belligerent  nation,  10182h. 

INTERPI«EADER 

Ixi^arance  companies,  etc.,  Jurisdiction  of 
district  court,  901a. 


Auditing  accounts  of  Military  Establishment 
at  places  other  than  seat  of  government, 
420a(d). 
Census,  compensation,  438See. 
Duties,    4388ee. 
Employment,  4388ee. 
False  certificates,  43881. 
False    swearing,    punishment,   43881. 
Fictitious  returns,  punishment,  438Si. 
Neglect  or  refusal  to  perform  duties,  pun- 
ishment, 43S8i. 
Oaths,  4388gg. 
Publishing  or  communicating  information 

received,  punishment,  43881. 
Qualifications,  4388gg. 
Medical     examination    of    alien    passengers, 

4289  Vii. 
Porto  Rico,  3803qq. 

Determination  of  salaries,  3803t. 


INTERSTATE  GOBOCEROB 

Common  carrier  by  water  defined,  8146a. 
Explosives,    transportation    not    affected   by 

act  regulating  manufacture,  etc,  3115Mcc 
Intoxicating     liquors,     transportation     into 

prohibition  states  or  District  of  Columbia, 

8730a,  10387ee. 


INTERSTATE 
SION 

Boiler  inspectors,  allowances  for  office  reat, 
stationery,  etc,  8633. 
Appointment,  8633. 
Car  service  regulations,  8663(9. 
Divisions,  8586. 

Assignments  of  work  to  divisions,  8686. 
Chairman,  8586. 

Number  of  members  participating  in  pro- 
ceedings, 8586. 
Powers,  8586. 

Rehearing  by  commission,  86861. 
Seal,  8586. 
Secretary,  8586. 
Vacancies,  8586. 
Federal    controlled    transportation    systems, 
advice  to  President,  3115% h. 
Appointment    of    referees    to    determine 

compensation,  3115  %c. 
Investigation   of  rates,   regulations,   ete. 

3115  %j. 
Operating  income  of  railways,  ascertain- 
ment and  certification.  3115% a. 
Rates,  etc,  filing.  3115%j. 
Members,  authority  to  administer  oaths,  etc 
8586. 
Eligibility  for  service  on  boards  to  deter- 
mine compensation  of  federal  oontrofle^! 
transportation  systems,  3116%  c 
Number,  8596. 
Vacancies,  8596. 
Orders  and  decisions,  by  divisions.  8586. 
Orders,  priority,  transportation  of  commo£- 

ties  necessary  for  defense,  8563(10). 
Procedure,  8686. 
Rate  regulation,  war  service  transportatioii. 

8563(10). 
Rates  and  charges,  commodities  necessary  to 
national   defense,  85aS(10). 
Federal    controlled     transportation    sys- 
tems, filing  with,   3115%j. 
Schedules  of  increased  rates,  approval  be- 
fore filing,  85aS. 
Secretary,  salary.  8586.  8587b. 
Stenographic  and  clerical  help  for  boiler  in- 
spectors. 8632. 
Transportation  of  mail  by  urban  and  inter* 

urban  electric  railways.  74.^1aa. 
Zones  for  standard  time,  8907r. 

INTERURBAN  RAIUtOADS 

Carrying  mails,  pay.  7431  a  a. 
Federal  control,  exception  from,  311R*Sa. 
Requisition      by      government,      3115Vi«il« 
3115Viedd. 

INTOXIGATED  PERSONS 

Alaska,  36431. 

District  of  Columbia,  3421%n. 

INTOXICATING  LIQUORS 

See  Distilled  SpiriU  and  Winea;   Fermented 
Liquors. 

Alaska  Prohibition  Act,  3043b-3643r. 


GENERAL  INDEX 
[Rsferences  are  to  Mctlons,  except  where  otherwiee  Indicated.] 


2797 


mrOXICATnfG  liquors  COoat'd) 

Army,    sale    near    camps,    etc.,    prohibited, 

2019a. 
DiBtrict      of      Columbia      Prohibition     Act, 

3421%a-3421%s. 
Food   materials,   use   restricted   during   war, 

3116%J-3115%pp. 
Hawaiian  Prohibition  Act,  3746a,  8746b. 
Immigrant  stations,  sale  prohibited,  4289%  pp. 
Importation,    bond    to    insure    exportation, 
5650a. 
Distilled  spirits,  8739bb. 
From  Porto  Rico,  3115ii/i2KgCT. 
Regulation  by  President,  3115%l. 
Indian  country,  Osage  County,  Okl.,  4137a. 

Possession  unlawful,  4137aa. 
Indian    Territory,    manufacture,    sale,    etc, 

4136b. 
Marine  corps,  intemperate  oae,  deduction  of 

pay,  etc.,  2900a. 
Military  or  naval  camps,  sale  to  officers  or 

enlisted  men,  2019a,  2818e. 
Navy,  intemperate  use,  deduction  of  pay,  etc., 
2900a. 
Sale   near   naval    stations,   etc.,   2019a, 
2813e. 
Porto  Rico,  prohibited,  8808aa. 

Shipping  into  United  States, 

3115ii/i2gggg. 
Prohibition      amendment      to      Constitution 

(Const.  Am.  18),  p.  267a 
Prohibition    zones    around    mines,    factories, 

etc.,  311511/1  je. 
Regulation,     food     control     act,     8115%^ 
3116i^pp. 
Proclamation  of  President,  pp.  684,  685. 
War    time    prohibition    act,    3115ii/iif- 
311511 A  fh. 
Shipment  into  prohibition   states,  8739a. 

District  of  Columbia,  10387ee. 
Use  of  mails  for  advertisements,  etc.,  intend- 
ed for  prohibition  states  etc.,  10387a- 
10387ee. 
Desijmation  of  states  having  prohibition, 

10387c. 
Exceptions,  10387e. 
Prohibition,  10387a. 
Provisions  of  act  extended  to  District  of 

Columbia,  10387ee. 
Punishment.  10387b. 

Time  of  taking  effect  of  act  relating  to, 
10387d. 

nrvASioK 

Vessels  in  ports  of  United  States  in  time  of, 
regulation,  9959%a-9959%d,  10514a> 
10514d. 

XJIVJailTORIBS 

Dealers  in  leaf  tobacco,  6168(b). 
Producer  or  possessor  of  wines,  6114J. 
Property     taken      under      search      warrant 
10496^m,  10496Un,  10496^q. 

INVESTIGATIONS 

Explosions  and  fires  in  mines,  factories,  etc., 

3115%jj,  3115^k. 
Federal    Board    for    Vocational    Education, 

939014  cc,  9390^  d. 
Federal  trade  commission,  8836^  e. 
Secretary  of  Agriculture,  food  conservation 

act,  3115%aa. 


INVESTIGATORS 

Trading  with  Enemy  Act,  8115%cc. 

INVOICES 

Dealers  in  leaf  tobacco,  6168(b). 

INVOI«UNTA]IT  SERVITUDE 

Prohibited  in  Porto  Rico,  SSOSaa. 

IRIDIUM 

Subject  to  act  regulating  sale,  etc.,  of  explo- 
sives, 3115^  aaa. 

IRRIGATION 

See  Deeert  Land», 

Census,  statistics,  4888b. 

Districts,  bonds,  powers  of  federal  reserve 

banks,  9797(2b). 
Grand  Canyon  National  Park,  6249yy. 
Rights    of   way   through   public   lands,    etc., 

4934,  4988. 
Waterways  Commismon,  10003%a. 

IRRIGATION  COMPANIES 

Mutual    irrigation    companies,    exempt   from 
income  tax  on  corporation,  6836^ o(10). 

JANITORS 

See  Houie  of  Repreaeniaiivee. 

Committees  of  House  of  Representatives,  ap- 
pointment, etc.,  78. 
Intemal  revenue,  5869a. 


Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%f. 
Collection,   refusal   or  failure   to  collect, 

penalties,  6371  %h. 
Information,    refusal   or   failure   to   give, 

penalties,  6371^h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when.  687114m- 
Refnsal  or  failure  to  pay,  penal  ties, 

6309%f,  6371%h. 
Vendee  to  pay,  when,  6371^m. 
Refunds,    taxes   on   articles   for    export, 

6371%k. 
Returns,  6309%f,  6371MiJ. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309^. 

JITNET  BUSSES 

Special  excise  tax,  5980o(ll),  5980]v-5980t. 

JOINT  COBCMTTTEE  ON  PRINTING 

Members  of,  re-elected  congressmen  to  con- 
tinue until  successors  are  chosen,  6953a. 
Neglect,   delay,    etc.,  in   public   printing  and 

binding  to  be  remedied  by,  6955. 
Powers,  continuation  of  publications,  7173a. 
Printing  outside  the  District  of  Colombia, 
7176a. 

JOINT  STOCK  COMPANIES 

"Person"  includes,  5896. 
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JOURNAI.S 

Porto  Rican  Senate  and  House  of  Represent- 
atives, 3803n. 

JITDGE   ADVOCATE   GENERAIi 

Navy,  pay,  2843aa. 

JITDGE    ADVOCATE    GE]fEBAI.*8    DE- 


Army,  composition,  captains  and  first  lien- 
tenants,  appointment  from  dvil  life,  1775aa. 

JUDGE  ADVOCATES 

Army,  captains  and  first  lieutenants,  appoint- 
ment from  dvil  life,  1775aa. 
Navy,  authority  to  administer  oaths,  8037. 

JUDGES 

See  Circuii  Judges;  Court  of  Olaim$;  Court 

of  Cu$tom»  Appeals;   District  Judges, 
Law  books,  marking,  1340a. 

Transmission  to  successor,  1340a. 
Porto  Rico,  appointment,  3803qq,  3803uu. 
Retirement,  appointment  of  successors,  1237. 

Calling  upon  for  certain  duties,  1237. 

Salaries,   1237. 
Search  warrants,  10496^  a. 

Migratory  bird  treaty  act,  8837e. 

JUDGMENTS  AlTD  DECREES 

See  Soldiers*  and  Sailors*  Civil  ReUef. 

Federal  controlled  transportation  systems, 
against,  3116%j,  3115%m. 

Harmless  error,  1246. 

Infringement  suits  by  enemy  or  ally  of  en- 
emy, 3115%ee(g). 

Internal  revenue,  enforcing  act,  power  to  ren- 
der, 6371%p. 

Virgin  Island  courts,  finality,  3924^b. 

War  Risk  Insurance  claims,  5l4kk. 

JUDICIAIi  DISTRICTS 

Oklahoma,  1088. 
Porto  Rico,  3808qq. 
Texas,  divisions,  1095a. 
Virginia,  1102. 

JUDICIAIi  OFFICERS 

Exemption  from  selective  draft,  2044d. 
Law  books,  marking,  1340a. 

Transmission  to  successor,  1340a. 

JUDICIARY 

Printing  and  binding  for  to  be  done  at  Gov- 
ernment  Printing   Office,   7176a. 

JUGO-SLAVS 

Slavic  Legion,  2044)^. 

JURISDICTION 

Courts  of  Porto  Rico,  3803qq,  3803xx« 
Immigrant  stations,  4289% q. 

JURY 

Drawing  jurors,  1263. 

Trial  by  jury,  condemnation  of  hoarded  nec- 
essaries, 3115%h. 
Property  seized  for  violation  of  embargo 
on  exports,  7678h. 

JUSTICE 

See  Department  of  Justice* 


Lighthouses,  see  Lighthouse  Service, 


Steam  vessels  may  carry,  8242. 

KIMONOS 

Internal  revenue  tax  on,  6309%e. 

KNIVES 

See  Hunttng  Knives. 

KNUCKUBS 

Internal  revenue  tax,  aoconnting  for,  refusal 
or    failure    to    account   for,    penalties, 
0371%. 
Amount,*6300%a(12). 
Collection,  refusal   or  failure  to  collect, 

penalties,  6371%h. 
Information,  refusal  or   failure  to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371%k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on    articles   for  export 

6371%k. 
Returns,  6309%d. 

Attestation  instead  of  oath,  6871^]. 
Refusal  or  failure  to  make,  penalties, 
6371,Mih. 
Sale  or  lease  price,  6309%b. 
lime  for  payment,  6309%d. 


Persons  and  prisoners  of  United  States  in, 
expenses  of,  7668a. 


Cigars  and  cigarettes,  6204c(c). 
Registration,  9517a. 
Wines,  6114j. 

IiABOR 

See  Child  Labor;  Department  of  Labor; 
Hours  of  Labor;    Secretary  of  Labor. 

Hours  of,  suspension  of  eight  hour  law  in 
case  of  national  emergency,  8922a. 

Internal  revenue  tax  on  net  profits  of  em- 
ployers of  children  under  certain  ages, 
6336%a-«336%h. 

National  war  labor  board,  proclamations,  pp. 
641-644. 

Wages,  standardissation,  appropriation  for, 
3115%a. 

Women  and  minor  employes  in  District  of 
Columbia,  3421%a-5421%w. 

LABORERS 

Census  office,  918. 

Coast  and  Geodetic  Survey,  salai-les,  8S61a. 

Postal  service,  services  on  Sundays  or  holi- 
days, 7239c. 

Post  offices,  first  and  second  class,  hours  of 
labor,  7238b. 

Secretary  of  war,  employment,  etc.,  1980aa. 

Transfer  from  military  headquarters  to  bu- 
reaus in  war  department  prohibited,  317. 

LABOR  ORGANIZATIONS 

Postage  on  second  class  mail  matter  of, 
7358b. 


I_ 
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LA0B08SE  PAltAPHEItNAI.IA 

Internal  reyenue  tax,  accounting  for,  refusal 
or    failure   to   account   for,    penalties, 
6871^h. 
Amount,  6300%a(5). 
Collection,  refusal  or  failure  to   collect, 

penalties,   6371%h. 
Information,  refusal  or  failure  to  give, 

penalties,  6371%h. 
Oyercollections,  credits  for,  6871Hk. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when  6371,%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%  m. 
Refunds,    taxes   on   articles   for    export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%J. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6300%b. 
Time  for  payment,  6309%d. 

IiAFATETTE  KATIOKAI.  PARK 

Acceptance  of  property  on  Mount  Desert  Is- 
land, 5249%c. 

Administration  by  National  Park  Service, 
6249V^b. 

Establishment,  6249%a. 

Lands  included  in,  5249%a. 

Sieur  de  Monts  National  Monument  includ- 
ed in,  6249%a. 


See  Naviffalle  Waiert, 

LAKE  UNION 

Post  lantern  lights,  8439b. 

LAKE  WASHINGTON 

Post  lantern  lights,  8439b. 


Rural  free  delivery  carrier,  maximum  salary, 
7300b. 


Internal  revenue  tax  on,  6309%e. 

LAMP  SHADES 

Internal  revenue  tax  on,  6309% e, 

LAND 

See  Publuj  Lands. 

Cotton  factories  at  United  States  Peniten- 
tiary at  Atlanta,  sites  for,  10563b. 
Housing  purposes,  shipyard  employes,  8146t. 
War  industry  employes,  3115%a-3115%i. 
Naval  purposes  at  Cape  May,  2804bbb. 
Ordnance  department,  6903a. 

LAND  BANKS 

See  Federal  Farm  Loans, 

LAin>  DISTRICTS  AND  OFFICES 

Expenses  incurred  by  registers  and  receiv- 
ers, 4480a. 

Notice  of  absence  of  homestead  entrymen 
filed,  4532a,  4532c. 

LAND  GRANTS 

Railroads,  transportation  of  troops  and  prop- 
erty, 10066,  10066a. 


LANDLORD  AND  TENANT 

See  Leases. 

LARCENY 

Property  of  United  States,  10199. 

LATIN  AMERICAN  AFFAIRS 

Chief  of  division  of  in  State  Department,  297. 

LAUNCHES 

Intoxication  of  persons  in  cbarge  of  in  Dis- 
trict of  Columbia,  3421%n. 


Machines,  exchange,  St.  Elizabeth's  Hospital, 
9331b. 

Quartermaster  corps,  appropriations^  disposi- 
tion of  proceeds,  1952i4« 

LAW  CLERKS 

State  department,  number,  297. 
Salaries,  297. 

To  edit  laws  of  Congress,  appointment  and 
salary,  295. 
Assistant,    appointment    and    salary, 
296. 

LAW  OF  NATIONS 

Compelling   observance   by  vessels,   9969%  c, 

10179. 
Possession  or  control  of  property  or  papers  in 

aid  of  foreign  government  for  violation  of 

law  of  nations,  102121. 

LAWS 

Law  clerk  and  assistant  in  State  Department 

to  edit,  295. 
Legislative  Drafting  Service,  106a. 
Porto  Rico,  3803n. 

Application    of    United    States  laws  to, 

3803CCC. 
Transmission  to  United  States  executive 
department,  38031. 


Spirits  in  bonded  warehouses,  6986g. 

LEASES 

See  Warehouses;    Wharves, 

Aviation  stations,  1867n. 

Buildings  for  military  purposes,  0032a. 

Commerce   Building    by   Secretary   of   Com- 
merce, 872a. 

Disbursements    under     sdoctive     draft    law 
without,  2044r. 

Distress  against  persons  in  military  service, 
3078%ee. 

District    of    Columbia,    violating   prohibition 
act,  842114J,  342134k. 

Dredging  plants  for  river  and  harbor  improve- 
ments, 9891a. 

Eviction     of     tenant     in     military     service, 
3078%ee. 

Films  by  Secretary  of  Agriculture,  832c. 

Headquarters  for  mine  rescue  cars,  etc.,  787c. 

Immigration  office  at  Montreal,  4281a. 

Internal  revenue,  false  statements,  6371  %q. 
Liability  of  lessor  and  lessee  to  pay  tax, 
6371%k,  6371%m. 

Liquor  nuisance,  Alaska,  36431,  3643(2. 

District  of   Columbia  3241%j,    3421%k. 

Mt.  McKinley  National  Park,  5249u. 

Potassium  lands,  4640ee-4640k. 
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IJBASES    CCoxLt'd) 

Property  for  housing  war-industry  employes, 


3115%a-^115%c. 

Rocky  Mountain  National  Park,  hotels,  con- 
cessions, etc.,  524dd. 

Special  excise  taxes  on  theaters,  etc,  pay- 
ment by  lessee,  6980o(5). 

United  States  Shipping  Board  Emergency 
Fleet  Corporation,  8146t 

Vessels  by  United  States  Shipping  Board, 
8146e, 

Vessels  etc.,  in  violation  of  shipping  board 
act,  8146r(l). 

Vessels  of  alien  enemies,  8146rr. 

War  Finance  Corporation,  3115%d. 

Water  front  property  by  Secretary  of  Navy, 
20SO4g. 

LEAVE  OF  ABSENCE 

Entrymtn  on  land  withdrawn    for  irrigation 

within  Castle  Peak  project,  4706a. 
Gun  factories,  civilian  employes,  pay,  3084b. 
Homestead  entrymen,  4532a,  4532c. 
Internal    Revenue     agents     and     inspectors, 

6877aa. 
Military   academy    graduates,   instruction   in 

training  camp,  3071d. 
Navy,  pay,  2900a. 
Nurse  corps,  1832f. 

Officers  reserve  corps,  employ^  on  duty  in, 
1881CC. 
Restoration  to  position  when  ordered  to 
duty     as   members    of   officers    reserve 
corps,  1881CCC. 
Ordnance  Department,  accrued  leaves  to  ci- 
vilian employes,  3248a. 
Post  office  employ^  of  first  and  second  class, 
7241a. 

UBGATIOKS 

Clerks,  citizenship,  8133. 

UBGION 

Bee  Slavio  Legion, 


SEBVIOB 


LEGISUiTIVE  DRAFTIHa 

Appropriation  for,  106a. 
Clerks  and  employes,  106a. 
Duties,  106a. 
Members,  appointment,  106a. 

Number,  106a. 

Qualifications,  106a. 

Salaries,  106a. 
Office  equipment,  etc.,  106a. 


UBGISLATIVE  OFFICERS 

Exemption  from  selective  draft,  2044d. 


Home,  9188a-~0188f. 

Administration  by  Public  Health  Service, 

9188a. 
Appropriation  for,  9188f. 
Detail  of  officers  of  Public  Health  Service, 

9188e. 
Erection  of  buildinp:s,  9188d. 
Establishment,  9188a. 
Persons  admitted,  9188b. 
Regulations  for  government  of,  9188c. 
Removal  of  persons  afflicted  with  leprosy 

to  home,  9188b. 


Bee  Postage, 

Espionage  Act  violations,  10401a-l(MK)ld. 

Sending  for  or  to  enemy  or  ally  of  enemy, 
3115^b(c). 

Sending  into,  etc.,  or  from  United  States  ex- 
cept in  regular  course  of  mail,  3115%b(c). 

Use  of  mails  for  advertisement  of  intoxicat- 
ing liquors  intended  for  prohibition  states, 
10387a-10387ee. 


Mississippi    River   floods,    control,    lOOSO^a 
(1, 3). 

UBELS 

Necessaries  hoarded,  3115%b. 

Property  seized  for  violation  of  embargo  on 

exports,  7678g. 
Vehicles    used    in    transporting     intoxicating 

liquors  into  Indian  country,   4141a. 
Vessels,  immigration  offenaea,  42S9^r« 

LIBERTY  LOANS 

Bee  United  States  Bonds, 


Patent  office,  739b. 

LIBRARY  OF  OONOBESS 

Committees  on,  determining  use  of  Ijegida- 
tive  Drafting  Service,  106a. 

LICENSED  VESSELS 

Bee  United  States  Shipping  Board, 


Wheat  and  wheat  flour,  importation  and  ex- 
portation, 3115%klE(5),  3115%kk(6). 

LIENS 

Exemptions,    property    transferred    to    alies 

property  custodian,  3115  %e. 
Internal  revenue,  estate  tax,  6336%j. 
Property     of.  enemy     or     ally     of     enemy, 

3115%dd(a). 
Subcontractors,  adjustment  of  war  contracts, 

31151  Vi  Re. 
United    States,    on    life    insurance    polidea, 

3078%m. 
Vessels,  immigration  law  violations,  42S9^,ee. 
War  risk  insurance  premiums,  514ccc. 

LIEUTENANT  COLONELS 

Cavalry   aids   to  lieutenant   general  to  ba^e 

rank  of,  1756b. 
Corps  of  Engineers,  1842a. 
General  staff  corps,  number,  1762a. 
Marine  corps,  2901b. 

UEUTENANT-OOBOIANBERS 

Promotion,  2697h. 
Retired  pay,  2697h. 

LIEUTENANT  GENERAL 

Aids,  selection,  number  and  rank,  1756b. 
Appointment,  temporary,  20441i. 
Number,  1717bb. 
Pay  and  allowances,  2090a* 


LIEUTENANTS 

Age  limit,  1919a~1920aa. 
Transfer  of  abandoned  military,  etc.,  res- 1     Appointment,  ISSlaaa,  1920a-1920b. 
ervation  for  use  of,  9188a.  J  Adjutant    general's    department,    1773ta. 
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XJEUTENAKTS  (Cont'd) 

Appointment  (Cont'd) 

Reserve   Officers  Training   Corps,   I88I0. 
Corps  of  Engineers,  1842a. 
Field    artillery,    assignment   for   instruction, 

2016a. 
Medical    Corps,    eligibility    for    appointment, 

1807aaa. 
Nayy,  promotion,  length  of  service,  24831. 

Relative  rank,  2672a. 
Officers  reserve  corps,  medical  section  of,  actu- 
al duty  in  time  of  peace,  1881a. 
Ordnance  corps,  appointment,  ISSlaaa. 
Probationary    appointments  to   higher  grade, 

2903g. 
Promotion,  Medical  Corps,  1808a. 

Period  of  provisional  appointment,  1920b. 
Quartermaster  corps,  appointment,  1881  aaa. 
Retirement  of  provisional  appointees,  1920fo. 
Signal  corps,  appointment,  1881aaa. 

UFE  INSURANCE 

See  Insurance, 

LIGHT 

See  Heat  and  Light, 

UGHTEBAGE  SYSTEMS 

Lease  or  requisition,  3116i/ieJ« 

Operation,  proceeds,  3115i/ifljjj. 

Partial  invalidity  of  act,  .3115i/ielA. 

Suits   against   United    Rfates.  3115i/iejj. 

Violations  of  act,  punishment,  SllG^/iek* 
Priority  of  use.  3115i/i6ui. 

Partial  invalidity  of  act,  SllSViekk. 

Suits  against  United    States,  3115VioiJ- 

Violations  of  act,  punishment,  3115i/i«k. 

UGHTHOUSE  SERVICE 

Bureau  of  light  houses,  sale  of  publications, 

8459c. 
Civil  reUef  to  members  of,  3(y78^a-3078%88. 
Employes,  retirement,  8455aa. 
Hospitals  and  sanatoriums  for  care  and  treat- 
ment of  sick  and  disabled  keepers  and  assist- 
ant keepers,  9212aa-9212Z. 
Lighthouse    inspectors,    transfer    to   office   of 

superintendent  of  lighthouses,  8446a. 
Lighthouses,    keepers,    rations,    commutation, 
8448. 
Keepers,  salaries,  8447. 
Superintendents,  designation  of  army  en- 
gineers, 8446a. 
Salaries,  8446a. 
Lights,  post  lantern  lig:hts,  8439b. 
Officers,  retirement,  8455aa. 

Service  on  naval  courts-martial  and  deck 
courts,  2988a, 
Sale  of  publications,  8459c. 
Travel  and  *  subsistence  expenses  to  teachers, 

8435c. 
Vessels,  retirement  of  officers  and   employes, 
8455a. 

LIGHTNING  INSURANCE 

Internal  Revenue   tax,   issuance  by  nonresi- 
dents, 6318p(15). 

IJGNITE  COAL 

Experiments  with,  784a,  784b. 

I.IMITATIONS 

Appeals,  decisions  of  auditor  of  Porto  Rico, 
3803gg,  3803h. 
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LIMITATIONS  (Cont'd) 

Appeals  (Conf  d) 

Inspection  of  steam  vessels,  8214ft. 
Computation,  period  in  military  service  ex- 
cepted, 3078^e. 
Income  tax  collection  suits,  6336^  tt(d). 
Postmasters,  claims  for  losses  by  burglary  and 

fire,  7211a. 
Review  of  accounts  audited  at  places  other 

than  seat  of  government,  420a(b). 
Soldiers  and  sailors,  3078Ma-3078Vi8S. 
Claims  for  property  losses,  6403(1). 
Computation,  period  in  service  excepted, 

3078%  e. 
Effects  of  deceased  persons  in  naval  serv- 
ice, claiming,  2980a. 
Redemption  from  tax  sales,  8078%pp. 
Reimbursement    of    officers    and    enlisted 
men  of  navy,  etc.,  for  effects  lost,  de- 
stroyed   or  damaged   by    operations   of 
war,  2869a. 
War  risk  insurance  claims,  514s888. 
Suspension,  contracts  with  enemy  or  ally  of 

enemy,  3115%dd(c). 
War  risk  insurance  claims,  514s8S8. 

LINIMENTS 

Internal  revenue  tax  on,  6309%h. 

LIQUIDATION 

War  Finance  Corporation,  8115%hh. 

LIQUOR  DEALERS 

See  DUtiUed  Spiriia  and  Wines. 

LIQUORS 

See  Distilled  Spirits  and  Wines;   Fermented 
Liquors;    Intoxicating  Liquors. 

LITERACY 

Census  statistics,  4'^88b. 
Test  for  aliens,  4289%b. 


Coast  and  Geodetic  Survey,  salaries,  8561a. 

LITTLE  RIVER,  ARKANSAS 

Non-navigable,  9855d. 

LIVERIES 

See  Servant's  Liveries, 

LIVE  STOCK 

Census,  4388m. 

Military  prison  at  Fort  Leavenworth,  ex- 
change of,  10562a. 

United  States  Penitentiary  at  Atlanta, 
10563b. 

LOADING 

Bee  Vessels, 

LOANS 

See  Federal  Farm  Loans. 

Films,  by  Secretary  of  Agriculture,  832c. 
Housing,  shipyard  employes,  8146t. 
War -industry  employes,  3115%a. 
National  banks,  limitations,  9761. 
Panama  Canal  expenditures.  6829a. 
PubUc  expenditures,  6824,  6829d,  6829kk. 
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MAILS 


LOOKS 

Breweries,  6161. 

Fertnenters,  tanks,  etc.,  at  fruit  distilleries, 
6114m. 

LOCOSIOTIVSS 

Obstructing  movement  during  war,  8563(9). 

LODGING  HOUSES 

Census  information,  4388ii. 

LOGGING  ROADS 

Condemnation   for    military,    etc.,    purposes, 
6911aa. 

LORGNETTES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account   for,    penalties, 
6371%h. 
Amount,  6309%f. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371i^h. 
Information,  refusal  or  failure  to  give, 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371^k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%f,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles   for   export, 

6371  %k. 
Returns,  6309%f,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Time  for  payment,  6309%f. 

LOUNGING  ROBES 

Internal  revenue  tax  on,  6309%e. 

LOZENGES    . 

Internal  revenue  tax  on,  6309%lu 

LUBRICATING  OILS 

Steam  passenger  vessels,  use  as  stores  on, 
8242. 

LTCEUMS 

Exemptions,  special  excise  tax,  5980o(7). 

MACHINE  GUN  COBCPANIES 

Infantry  and  cavalry,  2044a. 

MACHINISTS 

Navy,  machinist's  mate,  pay,  2855a. 
Number,  2556a. 

MAGAZINES 

Discharging  of  firearms,  3115^1. 
Investigation   of  explosions  and  fires,  3115%  jj, 
3115%k. 

MAIL  CARRIERS 

City  delivery  service,  grades,  7236aa. 
Promotion,  7236aa. 
Salaries,  7236aa,  7245a. 
Substitutes,  pay,  7245a. 

MAIL  CLERKS 

First  and  second  class  post  offices,  exceeding 
number  appropriated  for  for  particular 
grades,  7236a.  I 

Substitutes,  pay,  7245a.  I 


See  PoBiage;  Railway  Mail  Service;  Bwni 
Free-Delivery  Service;   Rural  Post  Roadi. 

Advertising  intoxicating  liquors  iDtended 
for  prohibition  states,  etc.,  sending  through 
mails,  10387a-10387ee. 

Aeroplane  mail  service,  appropriation  for, 
7430a. 

Equipment  and  supplies,  purchase,  7430s, 

7430c. 
Receiving    aeroplanes    and    automobikt 
from  SecreUry  of  War,  7430b,  7430c 
Automobiles,    receiving    from    Secretary   «f 

War,  7430b. 
Carrying,  American  vessels,  7539a. 

Electric    and    cable    cars,    compensation, 

6431a,  7431aa. 
Star  routes  served  entirely  by  rural  free 
delivery  service,  7455b. 
Censorship,  3115%b(d). 

Foreign  mails,  7546a. 
Contracts  for  carrying,  bonds  of  contractors, 
liberty  Loan   in  lieu  of  other  bonds, 
7193a. 
Electric  and  cable  cars,  7431a.    . 
Pay,    readjustment,    star    route,    screen 
wagon,    and    other   vehicle    service, 
7446a. 
Urban,  etc.,  railways,  determination  lyy 
Interstate    Commerce    CommisaioiL 
7431aa. 

Signature  by  Assistant  Postmaster  Gen- 
eral, 584a. 

Water  routes,  carriage  of  mails  as  freight 
or  express,  7454a. 
Non-mailable    matter,    advertising   intoxicat- 
ing   liquors    intended    for    prohiMtioo 
states,  10387a-10387ee. 
Disloyal  letters,  etc..  10401a-10401d. 
Print,  newspaper   or  publication  in  for- 
eign language,  when,  3115 ^/^j. 
Obstruction,  8563(9). 

Opening  letters  etc.,  in  violation  of  Espionage 
Act,  10401a. 

Return    to    senders    under    Espionage    Act, 

10401d. 
Rewards  for  detection  of  robbers,  582a. 
Sending,   etc.,  into  and  from   United   States 

letters,   etc.,  except  in   regular  course  of, 

3115%b(c). 
Threats    against    President     sent    through, 

10200a. 

MAINE 

Lafayette  National  Park,  5249!^-^49^ 

MAJOR  GENERAL  COMMANDANT 

Certificate  of  service,  3078^ r. 

Clerks  and  messengers,  pay  not  forfeited  by 
30  day  furlough,  2941a. 

Reimbursing  officers  and  men  for  lost  or  dam- 
aged personal  property,  2869a. 

MAJOR  GENERALS 

Appointment,  1717bbb. 
Temporary,  2044h. 
Assistant  Surgeon  General,  1806a. 
Marine  Corps,  2901a. 
Medical   Reserve   Corps   of   Regular  Army, 

1806b. 
Number,  1717bbb. 


OBNORAL  INDBX 
[Ref0r«ne€8  m  to  MctloBi*  «icept  wh«r«  otherwlfle  Indicated.] 
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MAJOB8 

Corps  of  Enirineers,  1842a. 

General  staff  corps,  number,  1762a. 

Master  of  sword  at  Military  Academy,  2264a. 

ICAUCIOnS  PROSECUTIOH 

Search  warrants,  10496^t. 

MALT  LIQUORS 

See  Fermented  Liquort. 

UAHDAMUS 

Porto  Bico,  3803a. 

ICANDATE 

Circuit  court  of  appeals,  rules  of  court,  pp. 
184,  190. 

MANGANESE 

Adjusting  war  losses,  3115i«/ifte. 


Alien  passengers,  4289^  g. 
Grouping  in  lists,  4289^gg. 
Refusal  to  furnish,  4289^h. 
Verification,  4280^gg.  , 

Statements  that  cargo  will  not  b«  delivered 

to  other  vessels,  etc,  10182e. 
Trading  with  Enemy  Act,  statement  required, 
dll5%g. 

MANTTFACTUBES 

See  Opium, 

Stills,  $ee  Distilled  Spirits  and  Wines. 

Airplanes,     etc.,     construction    during    war, 

1867n. 
Census,  4388a,  4388b,  4388mm. 
Licenses,  3115  V^g. 

Internal  revenue  tax  on  net  income  of  em- 
ployers of  children,  6336%a-6336%h. 
Intoxicating  liquor,  constitutional  amendment 
prohibiting  (Const.  Am.  18)  p.  2678. 
District  of  Columbia,  licenses,  3421  %cc. 

Record  of  sales,  3421  i4d. 
Use  of  mails  for  advertising,  10387e. 
Stills,  special  excise  tax,  5980o(12),  6980r- 

5980t. 
Tobacco,  cigars,  and  cigarettes,  special  excise 
Ux,  5980p.  5980r,  5980t. 

MAPS   AND   PLATS 

Appliances  connected  with  national  defense, 

10212a. 
Communication  of,  10212b. 
Military  maps,  8562g. 

Post-route  maps,  sale,  use  of  proceeds,  7264a. 
Rights  of  way  through  public  lands,  4934. 
Rural-delivery  maps,  sale,  7264a. 


MARINE  CABLES 

Federal  control  of,  3115  %x. 
Offemses,  punishment, 

3115%yy. 
Proclamation  of  President,  pp.  773,  774. 


3115%  XX- 


MARINE  CORPS 

See  Discharge;  Enlistment;  Hospitals;  Lieu- 
tenant Colonels;  Major  Generals;  Pay 
Corps;  Pay  of  Navy;  Prisons;  Promo- 
tion; Quarters;  Retired  Enlisted  Men;  Re- 
tired Officers;  Selective  Draft;  Travel 
Pay  and  Expenses;  Uniforms;  Vocational 
Rehabilitation  of  Soldiers  and  Sailors;  TFar- 
rant  Officers;  War  Risk  Insurance. 


MARINE  CORPS  (Cont'd) 

Assignment  of  draftees  to,  2044gg. 

Band  instruments,  etc,  exchange,  2942a. 

Bonus  upon  discharge,  2165a. 

Certificates  of  military  service,  3078%r. 

Civil  relief  to  members  of,  3078Ma-3078^s8. 

Civil  service  status  of,  3214a,  3215b,  8287a. 

Clerks  and  messengers,  forfeiture  of  pay  and 
allowances  on  furlough,  2941a. 

Coal-heavers,  additional  pay,  2857. 

Death  of  officers  and  men,  payments  to  wid- 
ows, etc.,  2870. 

Desert   land   entries,   time    to   reclaim   land, 

4678a. 
Details.  Dominican  Republic,  2813cc. 
Discharge,  bonus  payment,  2165a. 

Government  positions,  civil  service  status, 
3287a. 
Preference  to,  3214a,  5150aa. 
Reinstatement,  3215b. 
Travel  allowance,  2164. 

Enlisted  men,  advertising  for  recruits,  2926a. 
Designation  as  navy  mail  clerks,  7256a, 

7256aa. 
Detail  to  Dominican  Republic,  2S13cc. 
Pay,  additional,  2816a,  2857. 

Forfeiture  of,  men  detailed  as  clerks, 
etc.,  when  on  furlough,  prohibited, 
y  2941a. 

Period  of  enlistment,  20441,  2577a,  257Sa. 

Privates,  first  class,  2918aa. 

Retired    men    in    active    service,    2663c, 

2653d,  2659aa. 
Temporary  increase  in  number,  2918aa. 
Time    lost    through    drunkenness,    etc., 
2900a. 

Work    on   rural  post   roads   by,   7477*- 
7477n. 

Enlistment  in  foreign  military  or  naval  serv- 
ice, 10174. 

Exchange  of  sewing  machines,  band  instru- 
ments, etc.,  2942a. 

Firemen,  additional  pay,  2857. 

Gun  captains,  additional  pay,  2816a. 

Gun  pointers,  additional  pay,  2816a. 

Hospitals  and  sanatoriums  for  sick  and  dis- 
abled marines,  9212a-92122. 

Mail  clerks,  selection  from  enlisted  men, 
7256a,  7256aa. 

^fail  written  in  foreign  countries,  free  trans- 
mission, 7354aa. 

Marine  gunners,  increased  compensation  for 
foreign  shore  service,  2929b. 

Medical  examinations  at  foreign  stations, 
2619a. 

National  forests,   road   work,   preference   to 

marines,   5150aa. 
Naturalization  of  aliens  in,  4352(7,13). 
Officers,  authority  to  administer  oaths,  3037. 
Brigadier  generals,  temporary,  2901b. 
Colonels,  temporary,  2901b. 
Detail  to  Dominican  Republic,  2813cc 
Imprisonment  or  absence  without  leave, 

dropping  from  rolls,  2619b. 
Lieutenants    colonels,   temporary,   2901b. 
Major    general   commandant,    certificates 

of  military  service,  3078  ^^r. 
Major  Generals,  2901a. 
Pay,  no  reduction  on  account  of  act  pro- 
viding for  temporary  additional  officers, 
2483n. 
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MARINE  OORP8  (Cont'd) 

Officers  (Cont'd) 

Bank,    no    reduction  on   account   of   act 
providing  for  temporary  additional  of- 
ficers, 2483n. 
Re-appointment,   when   ineligible,   2619b. 
Retired  officers,  use  of,  2483g. 
Sale  of  uniforms,  etc.,  to  at  cost,  261Uc. 
Second  lieutenants,  probationary  appoint- 
ments to  higher  grades,  2903g. 
Temporary    additional    commisbioned    of- 
ficers,  appointment,   2483g-2483m. 
Grade   on   termination   of   temporary 

appointments,  2483J. 
Limitation   on   permanent  or    ten^>o- 
rary    appointments    or   promotions, 
2483g-24S3m. 
Number,    2483g. 
Pay,   2483J,   2483n. 
Retired   rank,   2483L 
Rights,  etc.,  of  enlisted  men  not  prej- 
udiced by  acceptance  of  temporary 
commissions,   etc.,  2488j. 
Temporary  promotions,  2483h,  24831, 

2924b. 
Time  of  continuance,  2483k. 
Temporary      promotion,      2483h,      24831, 

292^. 
Time    lost    through    drunkenness,    etc., 
2900a. 
Pay  clerks,  number,  2916a. 

Pay  and  allowances,  2916a. 
Paymaster's    clerks,    title    changed    to    pay 

clerks,  2916a. 
Pensions,   Spanish  war,  Philippine  insurrec- 
tion and  Chinese   Boxer  rebellion,  8985a, 
8985b. 
Preferences,   honorably  discharged,   appoint- 
ments  to   clerical   and   other  positions 
in   executive   departments,   etc.,  3214a. 
Honorably  discharged,  work  on  roads  and 
trails  in  national  forests,  5150aa. 

Public  land  laws,  affidavits,  manner  of  tak- 
ing,   4545a. 
Credit  for  time  in  service,  4593a. 
Quartermaster    clerks,   increased    compensa- 
tion for  foreign  shore  service,  2929b. 
Rations,  2039. 

Reimbursements  of  officers  and  enlisted  men 

for  personal  effects  lost  during  war,  etc., 

appropriations,  2869a. 

Reserve,   civil   relief  to   members,  3078 ^a- 

3078^  ss. 

National   Naval   Volunteers,   members  of 

transferred  to,  3078c. 
Naval    Militia,    members    of    transferred 

to,  3078c. 
Officers,    authority    to   administer    oaths, 
3037. 
Retired  officers,  use  of,  2483g. 
Service   on  naval   courts-martial  and 
deck  courts,  2988a. 
Sewing  machines,  etc.,  exchange,  2942a. 
Supplies   for,   transfer   of   reserve    stock   by 

Secretary  of  War,  2942b. 
Uniforms,    retention    and    wearing    on    dis- 
charge,  1949a-1949c. 
Vocational  rehabilitation,  3078i^a-3078i^i. 
War  risk  insurance,  514a-514w. 

MARINE  CORPS  RESERVE 

See  Marine  Oorp9* 


BCARINE  OI.AS8ES 

Internal  revenue  tax,  accountiiig  for,  refnaal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%f. 
Collection,   refusal   or  failure  to  collect, 

penalties,  6371^h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371^h. 
OvercoUections,  credits  for,  6371%k. 
Overpayments,  credits  for,  637114k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%f.   6371%h. 
Vendee  to  pay,  when,  6371^nL 
Refunds,    taxes    on   articles    for   expwt, 

6371  %k. 
Returns,  6309%f,  6371  %j. 

Attestation  instead  of  oath,  6371^ 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%f. 

BCARINE  HOSPITAIiS 

Admission   of   persons    with    infectioos,  etiCn 

diseases,   9195. 
Attendants,  9189a. 
Officers  and  crews  of  vessels  of  Bureau  of 

Fisheries    admitted   to    benefits   of   Publle 

Health  service,  9192a. 

MARINE  INSURANCE 

Bee  Insurance;    War  Risk  Insurance, 

MARINE  INSURANCE  COMPANIES 

Foreign  companies,  3115%bb(b). 
Internal  Revenue  tax,  6318p(16). 


Bureau    of,    administration    of    oaths,    etc, 

795aa. 
Central  markets  for  farm  products,  828a. 

BfiARKINO 

Premises  containing  explosives,  SllS^hh. 

MARKSMEN 

Additional  pay,  2146. 

MARRIAGE 

Citizenship,   alien   prostitutes,   4289  %jj. 
War    Risk    Insurance,    proof    by    claimant, 
514mmm. 


Alaska,  enforcement  of  liquor  laws,  3643e. 
Arrests  by,  enemy  aliens,  proclamations,  pp. 

1489-1492. 
Expense  accounts  of  clerks  of  district  oourti 

to  be  paid  by,  1385g. 
Fees,  seizure  of  articles  infringing  copyrii^t, 
p.  2024. 
Single  fees,  1404a. 
Migratory   birds,   seizure,  etc,  8837e. 
Office  expenses  of  clerks  of  district  courts  to 

be  paid  by,  1385h. 
Per  diem  in  lieu  of  subsistence,  1424a. 
Salaries,   clerks   of  district  courts,    payment 
by.  1385f. 
Western  District  of  Michigan,  1450a. 
Seizures,    arms,    etc.,    intended    for    export, 
7678d. 
Articles  infringing   copyright,   pp^  202S» 
2024b 


GENERAL  INDEX 
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1CARSHAI4B  (Oont'd) 

Seizures  (Cont'd) 

Migratory  birds,  etc.,  S8H7f. 
Service  of  process,  interpleader  bills  by  In- 
surance companies,  991a. 

MARTIAI.  LAW 

Porto  Rico,  3803ddd. 

MASTER  ENGINEERS 

Corps  of  Engineers,  1842a. 
Pay,  2144a. 

ICASTER  HOSPITAI.  SERGEANTS 

Medical   department  of   Army,    appointment, 
1829a. 
Desitrnation  of  candidates  for  examination, 

1829a. 
Discharge   upon   own   application,   1829a. 
Number,  1829a. 
Pay,  2144a. 

Promotion,   limitation,   1829a. 
Reenlistment  at  previous  grade,  1829a., 

MASTERS  OF  VESSELS 

Army  mine  planter  service,  1731aa. 
Exceeding  passenger  limit,  8229. 
Immigration,  deportation  of  aliens,  4289%j, 
4289^k. 
Expenses    of    detention    of    immigrants, 

4289%hh. 
Lists  of  alien  passengers,  4289^ g. 

Verification,  4289%gg. 
Lists  of  aliens  employed  on  vessels  arriv- 
ing from  foreign  ports,  4289%  t. 
Payment  of  head  taxes.  4289Viaa. 
Penalties       for       violation       of       laws, 
428?>v,bb,    49^914  c-4281>V,ee,    4289V<h- 
4289141,     4289%j,    4289HZJ,     4289%n, 
4289i4qq,    428J^Mr,    4289%»8,    42SdV4t. 
Reports  of  aliens  illegally  landed,  4289% t. 
Signing  alien  on  ship's  articles  with  in- 
tent    to     violate     immigration      laws, 
4289%qq. 
Numbering     undocumented,     vessels,     8095a- 

8095f. 
Statements,    cargo   will   not   be   delivered   to 
other  vessels,  etc.,  10182e. 
Clearance  of  vessel,  3115^g,  3115%gg. 
War  risk  insurance.  514b-514k. 
War    time    regulations,    violation,    9959 %b, 

99.^9%  c. 
Watch  duty  of  deck  officers,  8227. 

MATES 

Army  mine  planter  service,  1731aa. 

MATRONS 

Detail      on     vessels     carrying     immigrants, 

4289%  flP. 
Indian  service,  salary,  4032a. 

MAYORS 

Alaska,  enforcement  of  liquor  laws,  3643o. 


Purchase,    storage    and    sale    by    President, 

MEASURES 

See  Weighi$  and  Me<uure9m 

MECHANICS 

Army,  aviation.  18671 
Balloon,  18672. 


MECHANICS  (Cont'd) 

Army  (Cont'd) 

Medical  Department,  lS29a. 

Pay,  2144a,  2161a. 

United  States  disciplinary  barracks  guard, 
extra  duty  pay,  2161a. 
Navy,  rating  and  pay,  2855a. 

MEDALS  AND  DECORATIONS 

Army,  distinguished  service  crosses,  addition- 
al pay,  1943d. 
Distinguished   service   crosses,   award   by 
commanding  generals,  19431. 
Bars  or  stars   for  additional  acts  of 
valor  or  citations,  1943e. 
Expenditure  for,  1943f. 
Replacing  lost,  1943g. 
Time  limit  on  award  of,  1943h. 
Expenditure  for,  1943f. 
Replacing  lost,  1943?. 
Time  limit  on  award  of,  1943h. 
To  whom  presented,  1943b. 
Ditdnguished   service   medals,    additional 
pay,  1943d. 
Award  by  commanding  generals,  1943i. 
Bars  or '  stars  fot  additional  acts  of 
valor  or  citations,  19436. 
Expenditure  for,  1943f. 
Replacing  lost,  1943g. 
Time  limit  on  award  of,  1943h. 
Expenditure  for,  1943f. 
Replacing  lost,  1943g. 
Time  limit  on  award  of.  1948b. 
To  whom  presented,  1943c. 
Medals  of  honor,   additional  pay,   1943d. 
Award  by  commanding  generals,  1943i. 
Bars  or  stars  for  additional  acts  of 
valor  or  citations,  1943e. 
Expenditure  for,  1943f. 
Replacing   lost,    1943g. 
Time  limit  on  award  of,  1943h. 
Expenditure  for,  1943f. 
Replacing  lost,  1943g. 
Time  limit  on  award  of.  1943h. 
To  whom  awarded,  1943a. 
RojettPs     for    Enlisted     Reserve    Corps, 
1892e. 
Award  to  members  of  forces  of  allied  nations, 

1943Z, 
Decorations  awarded   by  allied  governments, 

1943J,  1943k. 
National  guard  members  serving  in  war  with 
Spain  or  on  Mexican  border  in  1916,  1943m. 
Navy>  bars  or  other  insignia  for  additional 
acts  of  valor,  271 5f. 
Bars  or  other  insignia  for  additional  acts 
of  valor,   award  in   case   of  death, 
27151. 
Expenditure  for,  2715g. 
Replacement,  2715g. 
Time  limit  on  award  of,  2715h,  27151. 
Distinguished -service    medals,    additional 
pay,  2715e. 
Award  in  case  of  death,  27151. 
Expenditure  for,  2715g. 
Replacement,  2715g. 
Time  limit  on  award  of,  2715h,  27151. 
To  whom  awarded.  2715c,  2715i. 
Medals   of  honor,  additional   pay,  2716e. 
Award  in  case  of  death,  27151. 
Expenditure  for,  2715g. 
Replacement,  2715g. 
Time  limit  on  award  of,  2715h,  2715L 
To  whom  awarded,  2715b. 
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MEDALS  AND  DEOORATIOITS  (Go&t'd) 

Navy.  (CJont'd) 

Navy  crosses,  additional  pay,  2715e. 
Award  in  case  of  death,  2715L 
Delegation  of  power  to  award,  2715J. 
Expenditure  for,  2715g. 
Replacement,  2715g. 
Time  limit  on  award  of,  2715h,  27151. 
To  whom  awarded,  2715d,  27151. 
Rules  and  regulations,  2715j. 
Wearing  medals  or  decorations  awarded  by 
allied  nations,  ld43j,  1943k. 
Unlawful  wearing,  7678^. 

MEDICAL  CORPS 

i6fee  Medicine  and  Surgery. 

Army,  promotion  to  captaincies  of  first  lieu* 
tenants,  1808a. 

Navy,  relative  position  of  officers  with  refer- 
ence to  precedence  or  promotion,  2701b. 

MEDICAL  SERVICES 

Persons  injured  in  military  or  naval  service, 
514r,  514rr. 

MEDICINAL  PREPARATIONS 

Internal  revenue  tax  on,  6309%h. 

MEDICINE  AND  SUROERT 

Bee  Health;   Opium. 

Army    Medical    Department,    assistant    Sur- 
geons General,  1806a. 
Brigadier     generals,     Medical     Reserve 

Corps  of  Regular  Army,  1806b. 
Cooks,  1829a. 
Corporals,  1829a. 
Dispensary  assistant,  1829a. 
Enlisted   force,  not  counted  as  part  of 
enlisted  force  of  army,  1829a. 
Number,  1829a. 
Transfers  to,  1829a. 
Enlisted  Reserve  Corps,  1892e. 
Farriers,   designation  changed  to   stable 

sergeant,  1829a. 
Horse  shoers,  1829a. 
Hospital  corps,  enlisted  men  of  transfer- 
red to,  1829a. 
Sergeants,  pay,  2144a. 
Master  hospital  sergeant,  pay,  2144a. 
Mechanics,  1829a. 

Medical  Corps,  first  lieutenants,  eligibil- 
ity for  appointment  as,  1807aaa. 
First  lieutenants,  retirement  on  dis- 
qualification,  1807aaa. 
Officers,       distribution      in      grades, 

1807aa,  1816a. 
Officers    of   Medical    Reserve    Corps, 
distribution  in  grades  of,  1816a. 
Medical  Reserve  Corps,  brigadier  gener- 
als, appointment,  1806b. 
First     lieutenants,     appointment     in 

Medical  Corps,  1807aaa. 
Major  generals,  appointment,  1806b. 
Officers,  distribution  in  grades,  1816a. 
Nurse   corps,   1832b-1832g,   2118aa. 
Nurses,     enlisted    men,    additional    pay, 

1829a. 
Privates,  1829a. 
Saddlers,  1829a. 
Sergeants,   1829a. 
Stable  sergeants,  1829a. 
Surgical  assistants,  1829a. 
Transfers  to  enlisted  force,  1829a. 


MEDICINE  AND  SUROERT  (Cont'd) 

Navy  Medical  Department,  Dental  Corps  part 
of,  2511e. 
Medical  Corps  officers,  act  not  to  distoib 

relative  position  of,  2701b. 
Medical    Reserve    Corps,    enrollment  in 
Naval     Reserve     Force,     2900^a 
(26%). 
Laws  relating  to  repealed,  2499a. 


Bee  Trantportatitm, 

MERCHANT  MARINE 

Bee  War  Risk  Inauranee. 

Purchase  of  ships,  etc.,  in  time  of  war  or 
emergency,  3115iA  ea-3115i/i  «e. 

Seamen,  hospitals  and  sanatoriums  for  tick 
and  disabled  seamen,  9212a-92122. 

War   risk  insurance,  514a-514k. 

MERCHANTS 

Immigration,  4289^b. 


Bee  War  Risk  Insurance. 

Aliens,  deportation  when  l«w<img  eontraij  to 
Uw,  4289^8. 
Landing  of  excluded  aliens  employed  on 

vessels,  4289^1^-4289%  s. 
Seaman  defined,  4289%  a. 
Signing  ships'  articles  with  intent  to  vio- 
late immigration  laws,  4289 %qq. 
Selective  draft,  2044d. 
Suits  by  without  bond  for  or  prepayment  of 

costs,  1630a. 
War  risk  insurance,  614a-514w. 

ME8A  VERDE  NATIONAL  PARK 

Donation  of  patented  lands,  etc,  in,  5242a. 

BIE8SENOER8 

Census  office,  918. 

Coast  and  Geodetic  Survey,  salaries,  8561a. 
Detail  of  messengers  at  headquarters  of  mili- 
tary departments,  etc.,  to  bureaus  in  War 
Department  prohibited,  317. 
Internal  revenue,  5859a. 

Cotton  futures  tax,  5859b. 
Opium,  5859d. 
Postal   service,   first  and  second  class  post 
offices,  hours  of  labor,  7238S>. 
Services  on  Sundays  or  holidays,  7239c 
Secretary  of  War,  employment,  etc,  1980aa. 

MESS  SERGEANTS 

Corps  of  Engineers,  1842a. 

Disciplinary  barracks,  extra-duty  pay,  2161a. 

Pay,  2144a. 

METALLIC  KNUCKLES 

Internal  revenue  tax,  accounting  for,  refusal 

or    failure    to    account    for,    penalties, 

6371%h. 
Amount,  6309^a(12). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371^h. 
Information,  refusal  or  failure  to  gire, 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371%k. 
Overpajrments,  credits  for,  6371^%. 
Payment,  lessee  to  pay,  when,  6371  Hid* 
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METAIXIG  KNUGBXES  (Gont'd) 

Internal  revenue  tax  (Cont'd) 
Payment  (Cont'd) 

Refusal  or  failure  to  pay,  penalties, 

e309%d,  e371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on   articles   for   export, 

6371  %k. 
Retumb,  630&%d,  6371%j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

METALS 

See  Conservation  of  Orea,  MetaU,  and  Min- 
erals. 


Distilleries,  breweries,   etc.,  6017aa,  6114m. 


Immigration  from,  head  tax,  4289^ aa. 
Landing  stations,  4289^  U. 
No  discrimination  between  transportation 

companies,  4289^ mm. 
Requirements,  4289^  mm. 
Loans  on  account  of  Mexican  situation,  6829d. 
Medals  for  members  of  military  forces  serv- 
ing on  border,  1943m. 
Pink  bollworm,  co-operation  between  Agricul- 
tural Department  and  states  to  eradicate, 
827a. 
Record    of    alien    residents   leaving  through 

Mexico,  4289^  g. 
Soldiers'  and  sailors'  homesteads,  service  in 
connection  with  border  operations,  4593a. 

BfflCHIOAN 

Marufaal,  salary,  1450a. 

MIORATORT   GAME  AlVB   IN8EGTIV- 
OROU8   BIRDS 

See  Birds, 

MTLEAQB 

Aviation  section,  officers  and  men  of  foreign 
armies     serving    with,     1867cc,    1867cccc, 
1867n. 
Enumerators  of  census,  4388f. 
Examining  surgeons  in  pension  cases,  9101a. 
Naval  officers,  2843a. 
Ordnance  officers,  2132a. 
Porto  Rico,  jurors,  3803tt. 

Reprosentatives  and  senators,  3803Z2. 
Resident  commissioner,  3803o. 
Witnesses,  3803tt. 
Training  camps,  persons  attending,  3071c. 
War  risk  insurance  act,  witnesses,  514kkkk. 

MILITARY  ACADEMY 

Apparatus,  sale  of,  2278a. 
Appointments  to,  2230c. 
Band,  2270. 

Battalion  sergeant  major,  rank,  pay  and  al- 
lowances, 2275a,  2275b. 
Retirement,  2275a.  2275b. 
Cadets,  appointment,  2230c. 

Appointments  to   fill   vacancies  in   grade 

of  second  lieutenants,  1920a-1920b. 
At  large,  2230c. 
District  of  Columbia,  2230c. 
Graduates,  appointment  as  second  lieuten- 
ants, 1920a-^1920b. 


Cadets  (Cont'd) 

Interment  of  remains,  2019c. 
Number,  2230c. 
Porto  Rico,  2230c. 
Rations,  commutation,  2267a. 
Residence  of  appointees,  2230c. 
Uniforms,  etc.,  furnishing  at  cost,  2123a. 
Civilian  instructors,  quarters,  22(y7a. 
Disbursing  officer,  disbursement  of  and  ac- 
counting for  certain  funds,  2280b. 
Enlisted  men,  extra  pay,  2275d. 
Existing  laws  to  remain  in  force,  1091a. 
Funds,  accounting  for,  2280b. 
Disbursements  of,  2280b. 
Graduates  as  instructors  at  training  camps, 

3071d. 
Hotel  on  reservation,  allowance  of,  2282a. 
Conduct  of,  2282a.. 
Rates  and  charges, '2282a. 
Regulations  for,  2282a. 
Title  to,  2282a. 
Leave  of  absence  upon  graduation,  instruc- 
tion in  training  camps,  3071d. 
Machinery,  sale  of,  2278a. 
Master  of  the  sword,  rank,  pay,  etc.,  2264a. 
Order     and     purchasing     clerk,     retirement, 

2273a. 
Pay,  battalion  sergeant  major,  2275a.  2275b. 

Regimental  sergeant  major,  2275bb. 
Printing  and  binding  for,  6676b. 
Purchase  of  technical  and  scientific  supplies 

for  department  of  instruction,  6861a. 
Rank,  battalion  sergeant  major,  2275a,  2275b. 

Regimental  Serjeant  major,  2275bb. 
Regimental   sercreant   major,    rank,   pay  and 

allowances,  2275bb. 
Sale    of   machinery,   apparatus   or    supplies, 

2278a. 
Sereeants    of    coast    artillery    attached    to, 

2275c. 
Superintendent,  regulations  for  hotel  on  res- 
ervation, 2282a. 
Supplies,  sale  of,  2278a. 

MILITARY   AND    NAVAI.   SERVICE 

Civil  relief  to  persons  in,  3078Ha-3074%S8. 
Public  land  entries,  affidavits,  4545a. 
Credit  for  time  in  service,  459.3a. 
Desert  lands,  expenditures  and  cultivation, 

4678a. 
Mining    claims,    labor    or   improvements, 

4602a. 
Widows  and  minor  children  of  applicants 
for  homesteads  dying  in  service,  4602a. 
United  States  bonds,  provisions  for  subscrip- 
tion, 682911. 

MILITARY  CAMPS 

See  Training  Camps, 

MILITARY  COBCMISSIONS 

Jurisdiction,  effect  of  espionage  act,  10212g. 

MILITARY  INSTRUCTION 

Equipment,  colleges,  etc.,  issuance  for  mili- 
tary training,  2289aa. 
Reserve  Officers  Training  Corps  units  at  edu- 
cational   institutions,    commissions    to 
graduates  in   Officers'   Reserve  Corps, 
18810. 
Establishment,  1881f. 
Training  camps,  3071c,  3071d. 
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MHiITART  POSTS 

Death  of  prisoners,  interment,  2010c. 
Expenditures,  approval  by  Secretary  of  War, 
1970a. 

MHJTART  ROADS 

Alaska,  estimates  for  work  on,  3602a. 

BfflLITART  SCHOOLS 

School  of  Fire,  assignment  of  lieutenants  to, 

2016a. 
Service  schools,  assignment  of  clerks  and  em- 
ployes to  bureaus  in  War  Department 
prohibited,  317. 
Attendance     of     members     of     National 

Guard,  3072b. 
Translator  for,  2016aa. 

MHilTABT  socnsjiEs 

Uniforms,  wearing,  etc.,  1949a. 

BffII<rrART    STORES    AND    SUPPLIES 

Advances  to  contractors,  6648a. 

Military  Academy  supplies,  sale,  2278a. 

Moneys  derived  from  disposition  of  materials 
supplied  to  army  by  Engineer  Department, 
available  for  use,  1952aa. 

Ordnance  supplies,  obligations  for  in  addition 
to  appropriation  specifically  authorized, 
6648b. 

Restrictions  on  purchase  and  distribution  sus- 
pended during  war,  1789a. 

Sale  to  employes  abroad,  420a  (j). 

Unlawful  purchase,  10199. 

War  supplies,  sale,  6941aa. 

MILITART  TELEGRAPHERS 

Pay,  2144a. 

MILITIA 

Bee  Pay  of  MUitia;   Selective  Draft, 
Naval  militia^  Bee  Naval  Reserve  Force. 

Civilian  Instructors  for  enlisted  men,  1988aa. 
Desert   land    entries,   time   to   reclaim   land, 

4678a. 
Equipment,  issuance  to  homo  guards,  3093a. 
National  Guard,  Adjutant  Oenornl  as  proper- 
ty and  disbursing  officer,  3064a. 
Appointments    from   to    fill    vacancies  In 

grade  of  second  lieutenants,  1020a. 
Attachment  of  members  to  organizations 

of  army  for  training  purposes,  3072b. 
Attendance    at    military    service    schools, 

3072b. 
Camps,  etc.,  3072a. 
Civil    relief    to    members    of,    8078% a- 

3078%ss. 
Composition  of,  3044cc. 
Contracts  for  printing  and  binding  in  time 

of  actual  hostilities,  6676a,  7159aa. 
Details  to  signal  corps,  1867g. 
Disbursing  officers,  3004a. 
Accounts,  etc.,  3064a. 
Bond,  3004a. 
Reports,  3064a. 
Traveling  expenses,  3064a. 
Drafting  into  Federal  service,   proclama- 
tions of   President,   pp.   509,   510,   523, 
531,  532. 
Enlisted  men,  detail   of,  to  care  for  ma- 
terial, etc.,  3062e. 
Staff  corps  and  departments,  3044cc. 


MILITIA  (Cont'd) 

National  Guard  (Cont*d) 

Field   artillery   material,   acconnting  for, 
3062. 
Issue  of,  3062. 
Homesteads,  rights  of  widow  and  minor 
children  of  applicants  dying  in  service, 
4602a. 
Horses  and  pack  mules,  transfer  to  na- 
tional guard  organizations,  3062d. 
Infantry    equipment,    annual    accounting 
for,  3061a. 
Permanent  property  of  United  States, 

3061a. 
Requisitions  for,  3061a. 
Supplying  and  exchanging,  9061a. 
Inspector  instructors,  offices  at  state  ar- 
mories, etc.,  3074aa. 
Medals  to  members  serving  against  Spain 

or  on  Mexican  border,  1943m. 
Medical   corps,    promotion   to  captaindef 

of  first  lieutenants,  180Sa. 
Officers,  appointment  as  second  lieutenants. 
1920a-1920b. 
Appointment     to     Officers'     Reserve 

Corps,  1881aa. 
Staff  corps  and  departments,  9044cc. 
Philippine   Islands,   drafting  into  service 

of  United  States,  3048a. 
Printing  and  binding  for,  6676aa. 
Reserve,  civil  relief  to  members,  307814  s- 

3078%  ss. 
Soldiers*  homesteads,  4593a,  4604b. 
Target  ranges,  sale  of  land  purchased  for, 

3072c. 
Training,  3072a,  3072b. 
:  Attachment  to  organizations  of  regular 

army,  pay,  3072b. 
Attendance  at  military  service  sdiool, 
pay,  3072b. 
Uniforms,    return    on    discharge,    1949a- 

1949c. 
United  States  service,  draft  into,  2044a. 
National  Home  for  Disabled  Volunteer 

Soldiers,  9264a. 

Support  of  families  of  members,  3052d. 

National    Naval    Volunteers,    appropriations, 

transfer  to  Naval  Reserve  Force,  3078d. 

Arms  and   equipment,   transfer  to   Naval 

Reserve  Force,  3078d. 
Civil  relief  to  members,  3078'4  a-3078Hss. 
Officers,    authority    to   administer    oaths, 
3037. 
Retired  officers,  use  of,  2483g. 
Property,  transfer  to  Naval  Reserve  Forces 

3078d. 
Repeal  of  laws  relating  to,  3078c. 
Transfer   of   members   to   Naval   Reserve 
etc.,  3078c. 
Naval  militia,  appointments  from  to  fill  va- 
cancies in  grade  of  second  lieutenants, 
1920a. 
Appropriations  transferred  to  Naval  Re- 
serve Force,  3078d. 
Arms  and  equipment,   transfer  to  Naval 

Reserve  Force,  3078d. 
Civil  relief  to  members,  30781,4  a-3078H8s. 
Division  of  Naval  Militia  affairs,  clerical 
force  transferred  to  Bureau  of  Naviga- 
tion, 3078€. 
Exemptions    under    selective    draft    act, 

2044e. 
Officers,  appointment  as  second  lieutenants 
in  Army,  1920a-1920b. 
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(Cont'd) 

Naval  mUitia  (Cont'd) 
Officers  (Cont*d) 

Retired  officers,  use  of,  2483g. 
Service   on   naval   courts-martial   and 
deck  courts,  2988a. 
Property,  transfer  to  Naval  Reserve  Force, 

3078d. 
Repeal  of  laws  relating  to,  3078c. 
Transfer  of  members  to  Naval  Reserve, 

etc.,  3078c. 
Uniforms,  wearing,  etc.,  1949a~1949c. 
Use  to  compel  foreign  vessel  violating  law  of 
nations  to  depart,  10179. 

MIIiLS 

Internal   revenue  tax  on   net  profits  of  em- 
ployers of  chUdren  in,  6336%a-6336%h. 

MINERAI.S 

See  Conservatum  of  Ores,  Metals,  and  Iftn- 
erals, 

BONERAL  WATERS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for    penalties, 
6371%h. 
Amount,  6161i^d. 
Collection,   refusal   or   failure  to   coUect, 

penalties,  6371%h. 
Information,    refusal   or   failure   to  give, 

penalties,  6371  i^h. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal  or  failure  to  pay,   penalties, 

6161  %e.  6371%h. 
Vendee  to  pay,  when,  6371  ^m. 
Returns,     attestation     instead     of     oath, 
6371%j. 
Manufacturers,  producers,  bottlers  or 

importers,  6161  %e. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Time  for  payment,  6161  %e. 

MINES,  MINING,  MINERAI.S,  MIN- 
ERAL LANDS,  RESOURCES,  AND 
CLAIMS 

Alaska,  annual  improvements,  persons  in  mili- 
tary or  naval  service,  provisions  relat- 
ing  to   extended   to   claims  in   Alaska, 
4620c. 
Assessment  work  laws  extended  to,  4620d. 
Coal  for  naval  purposes,  2804hh. 
Bureau  of  mines,  details,  employes  at  Wash- 
ington, expenses  or  per  diem,  783a. 
Details,  employes  for  service  in  Washing- 
ton, reports  to  Congress,  783a. 
Medical  officers  of  Public  Health  Serv- 
ice, 9139a. 
Director,  regulating  manufacture,  etc.,  of 
explosives       during       war,       3115^a- 
3115V4kk. 
Donations  of  lands,  etc.,  787c. 
Experiments   with    lignite  coal   and   peat, 
appropriation  for,  784a. 
Authority  to  make,  784a. 
Disposition  of  property  at  conclusion 
of,  784b. 
Explosions       and       fires,       investigation, 

3115V4JJ,  311514  k. 
Headquarters  for  mine  rescue  cars,  etc., 

787c. 
Lease  of  lands,  etc.,  787c. 


MINES,  MINING,  MINERALS,  MINER- 
AL LANDS,  RESOURCES,  AND 
CLAIMS  (CoAt'd) 

Bureau  of  mines  (Confd) 

Officers  of  Public  Health  Service  detailed 

to,  9189a. 
Open  market  purchases  of  supplies  or  pro- 
curement of  services  outside  District  of 
Columbia,  6836b. 
California,  potassium  lands,  4640e-4640k. 
Explosives,    selling   or   issuing   to   employes, 
3115%  c. 

Gold,  war  and  excess  profits  tax,  exemption, 
6336  Viec 

Grand  Canyon  National  Park,  development  of 
mineral  resources,  5249y. 
Locations  and  claims  unaffected,  5249x. 

Headquarters  for  mine  rescue  cars,  acquisi- 
tion of  land  for  by  Secretary  of  Interior, 
787c. 

Indian  Reservations,  disposition  of  lands  in 
with  reservations  of  coal,  proclamations  of 
President,  p.  1062. 

Injury  or  destruction,  10208. 
Licenses,  3115%g. 

Lignite  coal,  experiments  with,  784a,  784b. 
Minerals,  adjustment  etc.,  of  losses  of  persons 
supplying  for  war  purposes,  3115i4/i6f. 
Conservation,  3115^^8-3115^ uu.  ' 
Mines,  census,  4388a,  4388b. 

Income   tax,    allowance   for   depreciation, 
6336%g. 
Rate  of  surtax  on  bona  fide  sale  of, 
6336%ee. 
Internal  revenue  tax  on  net  profits  of  em- 
ployers of  children  in,  6336%a-6336%h. 
Investigation  of   explosions  and   fires  in, 

3II514JJ,  3115\4k. 
Obtaining  information  concerning,  10212a. 
Prohibition  zones  around,  3115ii/i2e. 
Requisition   and    operation    by   President, 

3115^jj,  3115%sss. 
War  and  excess  profits  tax  on  net  incomes 
of       corporations       operating,       rate, 

6336Vi  6P. 
Mining  claims,  annual  improvements,  assess- 
ment work  laws  suspended,  4620d. 
Annual   improvements,  laws   extended   to 
Alaska,  4620d. 
PersAiiR  in  military  or  naval  service, 
provisions    relating   to   extended   to 
Alaska,  4620c. 
Assessment  work,  persons  in  military  or 

naval  service,  4620a-4620d. 
Entries,  minor  soldiers,  4588a. 
Persons    in     military     service,     3078  %q, 
4620a,  4620b. 
Mount  McKinley  National  Park,  locations  and 
claims  unaffected,  5249rr. 
Mineral  land  laws  applicable  to,  5249ss. 
National  Forests,   regulations  as   to  mineral 

resources  of,  5187a. 
Peat,  experiments  with,  784a,  784b. 
Potash  lands  in  Wyoming,  lease,  4640ee. 
Potassium  lands,  4640-^640k. 

Disposition  of  deposits  of,  4640jj-4640k. 
Leases  of  lands,  authority  to  make,  4(>40ee. 
Competitive  bidding,  4640ee. 
Forfeiture,  4640g,  4640hh. 
Provisions    for    protection    of    United 

States,  etc.,  4640h. 
Provisions  for  regulation  of  price,  etc., 
4640k. 
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MINES,  MnriNO,  MINERALS,  MINER- 
AL LANDS,  RESOURCES,  AND 
CLAIMS  (Cont'd) 

Potassium  lands   (Cont'd) 
Iieaaes  of  lands  (Cont'd) 

Provisions  for  settlement  of  disputes, 

4640hh. 
Bentals,  disposition  of,  464011. 
Reservations,  4040g-4&40h. 
Restrictions    on    leasehold    interests, 

4'640g-4640h. 
Royalties,  4640ee. 

Disposition  of,  464011. 
Patents  to  permittees  on  discovery  of,  area 

covered,  4640ee. 
Permits    to    prospect    for,    cancellation, 
4640ff. 
Lands  included,  4640e. 
Iieases  of  other  lands  to  permittees, 

4640f. 
Persons  entitled,  4640e. 
Provisions  of  act  applicable  to  disposed  of 
public  lands  reserving  potassium  depos- 
its, 4640i. 
Rules  and  regulations  goveming  permits 
and  leases,  4640j. 
Protection  of  rights  of  persons  in  military 

service,  3078^q. 
Stock  raising  homestead  entries,  reservation 

of  coal  and  mineral  rights,  45871. 
Wyoming,  potash  lands,  lease,  4640ee. 

MINIMUM  WAGES 

Women  and  minor  employes  in  District  of 
Columbia,  3421%a-^21%w. 

MINISTERS  OF  RELIGION 

District  of  Columbia,  wines  for  sacramental 

purposes,  permits,  3421%c. 
Selective  draft,  exemption,  2044d. 

MINNESOTA 

Congressional    consent    to    agreements    with 
North  Dakota  and  South  Dakota  regarding 
navigation  and  flood  control,  0908a. 
Drainage  of  lands  under  state  laws,  erroneous 
cash  entries  validated,  4976a. 
Lands  made  subject  to  for  drainage  for 
agricultural  purposes,  4976a. 
Public  lands,  sale  of  isolated  tracts,  laws  re- 
lating to  extended  to  o^ed  Chippewa 
Indian  lands,  6110a. 

MINORS 

Bee  Child  Labor;   Children, 

MINTS 

Bullion,  regulation,  etc.,  of  transactions  in, 
3115%c(b). 
Silver    bullion,    melting   or    breaking   up 
standard  silver  dollar  and  sale  as  bul- 
lion, 6478a-6478d. 
Coins  and  coinage,  minor  coins,  purchase  of 
metal  for,  6494. 
Silver  coins,  fifty  cent  piece  to  commemo- 
rate one  hundredth  anniversary  of 
admission  of  Illinois  as  state,  6452a, 
6452b. 
Melting  or  breaking  up  and  sale  as 

bullion,  6478a-6478d. 
Quarter  dollars,  changes  in  design  au- 
thorized, 6462a. 
Regulation,    etc.,   of   transactions   in, 
8116%c(b). 


MINTS  (Cont'd) 

Coins  and  coinage  (Cont'd) 
Silver  coins  (Cont'd) 

Reports  by  collectors  of  customs  of 
in  cargoes  intended  for  export; 
3115%gg. 

MISAPPROPRIATION 

Discharge  in  bankruptcy,  efEect,  9601. 

MISDEMEANORS 

Diverting  water  from  Niagara  River  or  trans- 
mitting power  from  Canada  without  Qermit, 
9989c. 

Federal  Reserve  Banks,  falsely  certifying 
checks,  9770. 

Federal  Reserve  Banks,  embezzlement,  9772. 
Loan  or  gift  to  employ^  of  examiner,  9833. 

MISSIONARIES 

Immigration,  4289%b. 

MISSISSIPPI  RIVER 

Flood  control,  10030^a. 

Allotments  for  improvements  of  water 
courses  connected  with  Miariasippi  Riv- 
er, 10030%a(2). 

Appropriations,  expenditure,  10030^a(l) 
[a],  10030%a(l)[b]. 

Construction  or  repair  of  levees,  10G30%a 
(1)  [bl. 

Expenditure  of  appropriations  for  righti 
of  way,  10030%a(l)  [b]. 

Improvements  between  head  of  passes  and 
Rock  Island,  10030%  a(l)  [bl. 

Maintenance  of  levees,  10030%af3). 

Powers  of  Secretary  of  War,  lOOSO^a. 

MISSISSIPPI  RIVER  COMMISSION 

Members,    compensation,    civilian    members, 

9995a. 
Seamen  on  boats  of,  hospitals  and  sanatori- 

ums  for  sick  and  disabled,  9212a-9212l. 

MOBIUZATION 

Regular  Army  Reserve,  1892b. 

*  ■ 

MODEUI 

Appliances  connected  with  national  defense, 
10212a. 
Communication  of,  10212b. 

MODIFICATION 

Interlocutory  orders  under  Soldiers  and  Sail- 
ors Civil  Relief  Act,  3078%rr« 

MOLDERS 

Navy,  rating  and  pay,  2855a. 

MONET 

Bee  Foreign  Coins;  Minis;  Public  Moneif, 

Reports  by  collectors  of  moneys  in  cargoes  in- 
tended for  export,  3115Mtgg. 

MONOPOUES 

Export  trade  not  subject  to  certain  restrie- 
tions,  8836%a-8836%e. 

Food  and  necessaries,  prohibition  against, 
3115%  ff. 

Laws  against,  prohibition  of  obstruction  of  in- 
terstate and  foreign  commerce  during  war 
not  to  afEect,  8663(9). 

Potassium  land  leases,  provisions  for  pre- 
vention of,  4&10h. 


GBNBBAL  INDBX 
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MONOPOIJEB  (Cont'd) 

Prevention  during  war,  8115%e-3115%kkai). 
Sherman  Anti  Trust  Act  not  affected  by  Food 
CoouBervation  act,  3115^qq« 

MONUMENTS 

i6fee  National  MonumenU* 

MORATORIUM 

Soldiers  and  saUors,  3078%a--3078%aiU 


See  Opium. 

MORTAUTT  TABLES 

War  risk  insurance,  614tttt,  514uuti,  614y. 

MORTGAGES 

Enemy  or  ally  of  enemy,  8115^dd(a). 
Federal    controUed    transportation    systems, 

maturing  obligations,  3115 •^g,  3115^0. 
Protection  of  mortgagor  in  military  or  naval 

service,  d078^ff. 
Vessels,  etc.,  in   violation  of  shipping  board 
act,  8146r(l). 
Record  of,  8146r(4). 
War  Finance  Corporation,  mortgaging  assets 

prohibited,  8115%g. 

MOSQUITO  CREEK 

South  Carolina,  nonnavigable,  9865a. 

MOTOR  AMBUUkNCES 

Purchase    for    army    without    advertisement, 
6832a. 

MOTOR  BOATS 

Internal  revenue  tax,  accounting  for,  refusal 

or    failure    to    account    for,    penalties, 

«371%h. 

Amount,   etc.,   5980q-5980t,   e309%a(20). 

Collection,    refusal   or   failure   to   collect, 

penaltips,  6371  %h. 
Credits,  5980q. 

Inforfnation,  refusal  or  failure  to  give,  pen- 
alties, 6371  ^h. 
OvercoUcctions,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   on    articles    for    export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6309 %b. 
Time  for  payment,  6309%d. 
Officers,  8226. 

MOTOR  CYCLES 

Internal  revenue  tax,  accounting  for,  refusal 

or    failure    to    account    for,    penalties, 

6371  V2h. 
Amount,   6309%a(2). 
Collection,   refusal   or   failure  to  collect, 

penalties,  6371  V^h. 
Information,    refusal   or   failure   to   give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  ^k. 


MOTOR  OTCUIS  (Cont'd) 

Internal  revenue  tax  (Cont'd) 

Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   <m    articles   for   export, 

6371  ^k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6809%b. 
Time  for  payment,  6309%d. 

MOTOR  VEHICLES 

Bee  AutoTnoUlef. 
Army,  exchange,  1972aa. 

Purchase  of  ambulances  without  adver* 
tising,  6832a. 
Bureau    of   immigrati<m    and   naturalization, 

purchase,  etc.,  960a« 
Department  of  agriculture,  exchange,  814bb. 
District  of  Columbia,  use  while  intoxicated. 
3421%n. 

Express  routes  in  rural  free  delivery  service. 

7301a. 
Navy,  distribution  by  Secretary,  655b. 
Rocky  Mountain  National  Park,  use  in,  5249d. 
Salaries  of  rural  free  delivery  service  carriers 

operating,   7300aa(0. 
Secretary  of  Interior,  exchange,  689a. 
Secretary    of  War,   delivery    to   Postmaster 

Oeneral,  7430b. 
Signal  corps,  1867n. 
Transporting  intoxicating  liquors  into  Indian 

country,  forfeiture,  4141a. 
Truck  routes  in  rural  mail  delivery  service. 

7301a. 

MOUNT  DESERT  ISUkND 

Lafayette  National  Park,  5249%a-5249%c 

MOUNT  MoKINLET  NATIONAL  PARK 

Appropriations,  5249u. 

Boundaries,  5249r. .. 

Control  by  Secretary  of  Interior,  5249t 

Entries  under  land  laws  unaffected,  6249rr. 

Establishment,  5249r. 

Game  refuge  in,  5249tt. 

Leases,  5249u. 

Mineral  land  laws  applicable  to,  5249ss. 

Rights  of  way  for  irrigation,  etc.,  6249b. 

Rules  and  regulations,  5249t. 

Violations  of  act,   punishment,  6249uu. 

MOUNT  RAINIER  NATIONAL  PARK 

Donations  of  patented  lands,  etc.,  in,  52272. 
United  States  commissioner,  salary,  1451a. 

MOVING  PICTURES 

Internal    revenue    tax    on    films,    6309%b. 

6309%g. 
Uniform  of  Army,  etc.,  wearing  by  actors. 

1949a. 

MULES 

Army,  sale  of  excess  number,  1972b. 
Transfer    to   National    Guard   organizations. 
3062d. 

MUNICIPAL  CORPORATIONS 

Alaska,  enforcement  of  liquor  laws,  3643o. 
Allen  enemies,  3115  %aa. 
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IffUKICIPAI.  COBPORATIOir S  (Cont'd) 

Bonds,  powers  of  federal  reserve  banks,  9797 

(2b). 
Jurisdiction       over       immigrant       stations, 

4289%q. 
Leasing  water  front  property  to  navy,  im- 
provements may  become  lessor's  property, 
2804g. 
Officers,  exempt  from  opium  tax,  6287g. 

Selective  draft,  2044d. 
"Person"  includes,  3115  %bb. 
Pipe  lines,  regulation  of  construction,  4192. 
Porto  Rico,  legislative  power,  3803kk. 

Ordinances,     alteration    by     Legislature, 
380300. 
Taxps,  discharge  in  bankruptcy,  9601. 

Exemptions,  bonds  and  property  of  War 
Finance  Corporation,  3115%i. 
Certificates   of   indebtedness,   6829ZU, 

6831. 
United    States    bonds,    6829d,    6820e, 
6829HZ. 

MTIJiaTIONS   OF  WAR 

Acquisition  of  sites  for  plants,  6011a. 
Embargo  on  exports,  7678a-7678k,   10514a- 

10514d. 
Prohibition        zones        around        factories, 

3115ii/i2e. 

MUNITIONS  TAX 

Acts  and  parts  of  acts  repealed,  6371%  a. 

paving  clause,  6371 -Ha. 
Revenue  Act  of  1917,  amendment  to,  p.  1350. 

BfUSEUMS 

Sales  to,  exemption  from  tax,  6309%c. 
Special  excise  tax,  accounting  for,  refusal  or 
failure      to      account      for,      penalties, 

Amount,  5080o(5). 

Collection,   refusal  or  failure  to  coUect, 

penalties,  6371  H>h. 
Exemptions,  5980o(5),  6309-*^, c. 
Information,    refusal   or   failure   to   give, 

penalties,  6371M5h.i 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6371iAh. 
Receipts   in   lieu   of   special  tax   stamps, 

5980r. 
Returns,     attestation    instead     of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371  Vjh. 

BfUSIC   BOXES 

See  Phonographs  and  Phonograph  Records, 

MUSICIANS 

Army,  pay,  2144a. 

Corps  of  Engineers,  1842a. 

Military  academy  band,  2270. 

MUTILATION 

Permits  to  depart  from  or  enter  into  United 
States,  7628e. 

MUTINY 

Inciting,  10212c. 

BCUTUAIi     DITCH      OR     IRRIOATION 
COMPANIES 

Income  tax,  exemption  from,  6336V4o(10). 


MUTUAI*    OR    COOPERATIVR 
PHONE  COMPANIES 

Izicome  tax,  exemption  from,  6336%o(10). 

IfUTUAI.  SAVINGS  BANKS 

Income  tax,  exemption  from,  6336% o(10). 


Change  of  name  of  enemy  or  ally  of  enemj, 

3115%bb(b). 
Fictitious    names,    shipment   of   intoxicating 

liquors  in  Alaska,  3643e. 

NATIONAI.  BANKS 

Bee  Oiroulating  Notes;  Federal  Reserve 
Banks, 

Abstracting  funds,  9772. 

Administrators,  permits  to  act  as,  9794(k). 

Assignees,  permits  to  act  as,  9794<k). 

Books,  false  entries  in,  9772. 

Checks,  falsely  certifying,  9770. 

Committees   of  lunatics,   permits   to   act   as. 

9794(k). 
Comptroller  of  currency,  reports   to  of  Re<i 

Cross  contributions,  9661a. 
Consolidation,  capital  stock,  9696a. 

Dissenting  shareholders,  9696a. 

Procedure,  9696a. 

Rights  and  liabilities,  9696b. 

When  authorized,  9696a. 
Directors,  embezzlement,  9772. 
Examiners,  designation  as  chief  of  examining 
division  in  office  of  Comptroller  of  Cur- 
rency, 415a. 

Disclosures  by,  0S33(b). 

Loans  to,  9833(a). 

Performance  of  certain  services  for  com- 
pensation prohibited,  9833(b). 
Executors,  permits  to  act  as,  9794(k). 
False  entries,  etc.,  9772. 
Fiduciaries,  permits  to  act  as,  9794(k). 
FHinds,  misapplication,  9772. 
Guardians,  permits  to  act  as,  9794(k). 
Limitations,  indebtedness,  9764. 

Loans,  9761. 
Misapplication  of  funds,  9772. 
Offenses,  9770,  9772. 
Receivers,  permits  to  act  as,  9794(k). 
Red  Cross  contributions,  9(>61a. 

Use  of,  9661b. 
Registrars  of  stocks  and  bonds,  permits  to 

act  as,  9794(k). 
Reports,  Red  Cross  contributions,  9661a. 
Reserve  provisions  not  applicable  to  deposit 
of  proceeds  of  sales  of  bonds,  etc.  6829ni. 
Subscriptions  to  Red  Cross,  9661a,  9661b. 
Trustees,  permits  to  act  as,  9794(k). 

NATIONAL.  DEFENSE 

Bee  Conservation  of  Food  and  Necessaries; 
Conservation  of  Ores,  Metals,  and  Minerals: 
Embargo;  Explosives;  Intoxicating  Liq- 
uot's;    Trading  With  Enemy;    War. 

Adinsfin?       war       contracts,       SllS^Vis^ 

3115iVi6f. 
Advisory    committee    for    aeronautics,    office 

space,  3115ii. 
Aircraft   board,   3115V82a-3115Vssee.     Sec 

Aircraft. 
Aircraft    patents,    purchase,    etc.,    3115V3s^- 
Aircraft  production  corporations,  3115* /a 2?- 

31151/3  2k.     Bee  Aircraft. 
Aliens,  departure  from  or  entry  into  Unitr^I 

States*  proclamation  of  President,  p.  1495. 


GENERAL  INDEX 
[References  are  to  eectione,  except  where  othenrlBe  Indicated.] 

N ATIONAI.     FABM    XiOAH 
TION8 

See  Federal  Farm  Loam, 


NATIOlTAIi  DEFENSE  <Oont'a) 

Appropriation  for  expenditure,  3115ee. 

Capital  Issues  Committee,  3115%kk-3115%qq. 

Coal  and  coke,  regulation  during  war, 
3115%q. 

Committee  on  Public  Information,   3115%b. 

Commodities  necessary,  priority  in  transporta- 
tion, 8503(10). 

Conserration,  distribution,  etc.,  of  food,  fuel 
and    other    necessaries,    3115%a-3115^rr. 

Conservation   of  ores,    metals   and    minerals, 

Council  of,  license  to  manufacture,  sell,  etc, 
explosives,  3115V4f. 
Powers  and  duties  not  enlarged,  3115ee. 

Defensive  sea  areas,  establishment,  10208. 

Docks,  etc.,  of  certain  corporations,  acquisi- 
tion, 3115JJ,  p.  63& 

Electric  power  generation  and  transmission, 
eminent    domain,     3115i  i/i  2a-3115i  i/i  2d. 

Espionage,  10212a-10212i. 

Explosives,  regulating  manufacture,  etc.,  dur- 
ing war,  3ll5Ha-3115%kk. 

Federal     controlled     transportation     system, 
3115^a-3115%p. 
Advances  by  War  Finance  Corporation, 
31154f.f. 

Federal  control  of  telegraphs,  telephones,  etc., 
3115%x-n3115%yy. 

Hospital  facilities,  requisitioning,  9212a. 

Ilonsina:  for  war  industry  employes,  3115%a- 
311."i%i. 

Keeping  secret  inventions  and  withholding 
grant  of  patents,  942fla. 

National  war  labor  board,  proclamations,  pp. 
641^044. 

Navipable  waters,  regulations  to  prevent  in- 
juries  from   Coast   Artillery    Fire,    98G2a- 

ps<;2(i. 

Nitrnto     of    soda,     regulation     during    war, 

3115i^r,  3115^rr. 
Obstnicting  movement  of  interstate  commerce 

during  war,  8503(9). 
Passports,  proclamation  of  President,  p.  1405. 
Priority  of  transportation  of  commodities  es- 
sential to.  85(J3(10). 
Prohibition    zones    around    mines,    factories, 

etc.,  311511/126. 
Requisition  of  lands  and  buildings  for  hospi- 
tal purposes,  9212a. 
Seizure  when  owned  by  alien  enemies,  8146rr, 

8140s. 
Suspension  of  eight-hour  law,  8022a. 
Trading  with  Enemy  Act,  3115Mia-31155^j. 
Vessels,  foreign  registry,  proclamation  of  Pres- 
ident, p.  1550. 
Purchase  of  in   time  of  war  or  national 

emergency,   3115i/ioa-3115i/ioe. 
Regulating  freight  rates,  etc.,  during  war, 
3115Vi6f-3115i/i6kk. 
Wage  adjustments,  appropriations,  3115%a. 
War     contracts,      adjustment,      3115iVi6b- 

3115iVi6f. 
War  emergency  services,  3115T^a. 
War  Finance   Corporation,  3115%a-3115%k 

(1),  3115%o-^115%qq. 
War   material,   purchase,  etc.,  of  in  time  of 

war    or    national    emergency,    3115i/i6a- 

31151/166. 

Wartime       Prohibition       act,       3116ii/i2f- 

.3115ii/i2h. 
Wheat     Guaranty     act,     3115^kk-^115%kk 

(U). 
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NATIONAIi  FORESTS 

See  Highwayt. 

Export  of  timber  and  other  products,  5138. 
Grand  Canyon  National  Park,  5249w-5249zz. 
Mineral  resources,  development,  etc.,  6187a. 
Nebraska,  trees  from  for  homestead  settlers, 

5138aa. 
Permits  for  hunting,  etc.,  on  forest  lands,  dis- 
position of  moneys  received  for,  5187aa. 
Roads  and  trails,  appropriations  for,  amounts. 
5150aa. 
Construction,  preference  to  honorably  dis- 
charged   soldiers,   sailors   and    marines, 
5150aa. 
Co-operation  of  states,  etc.,  5150aa. 
Report  to  congress,  5150aa. 
Timber,  export,  5138. 
War  purposes,  5151a. 

NATIONAI.  OUARD^ 

See  MUiiia, 

NATIONAIi  MONUMENTS 

Grand  Canyon  National  monument.  Executive 
order  relating  to  revoked,  5249zz. 

Proclamations  of  President,  p.  1132. 

Sieur  de  Monts  National  Monument  includ- 
ed in  Lafayette  National  Park.  5249%a. 

NATIONAL  NAVAL  VOLUNTEERS 

See  Militia;    yaval  Reserve  Force, 

NATIONAL  PARKS 

See  Crater  Lake  National  Park;  Glacier  Na- 
tional Park;  Grand  Canyon  National  Park; 
Lafayette  National  Park;  Mount  McKinley 
National  Park;  Mount  Rainier  National 
Park;  Rocky  Mountain  National  Park; 
Yellotostone  National  Park, 

Buildings,  limit  of  cost  of,  6250aa. 

Estimates  for  care  of,  52.50a. 

Revenues  of,  covering  into  national  Treasury, 

52.j0a. 
United  States  commissioners,  salaries,  1451a. 

NATIONAL  PARK  SERVICE 

Grand    Canyon    National    Park,    jurisdiction 

ovpr,  5249 w. 
Lafayette    National    Park,    jurisdiction   over, 

5249  %b. 

NATIONAL   RIFLE   ASSOCIATION 

Sale  of  war  supplies  to,  6941aa. 

NATIONAL   TRAINING    SCHOOL    FOR 
BOYS 

Support  of  inmates,  per  capita  cost,  9409b. 

NATIONAL  WAR  LABOR  BOARD 

Proclamation  by  President,  pp.  641-644. 
Report  of  War  Labor  Conference  Board,  pp. 
641-644. 

NATURALIZATION 

See  Immiffration, 

Affidavits  accompanying  petition,  4852(2). 

Form,  4382. 

Residence  of  soldiers  and  sailors,  4352(18). 
Alien  enemies,  4352(11). 
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NATUBAIiIZATION  (Cont'd) 

Aliens    erroneously    exercising    privileges    of 

citizenship,  4352(10). 
Aliens  in  Army,  etc.,  4352(7,  13). 
Appropriations,  4352(11). 
Army,  aliens  in,  4352(7,13). 
Bureau    of,  accounting  as  to  naturalization 
proceedings,  4352(7). 
Mail     addressed    to,   franking   priyilege, 

7385b. 
Notice  of  depositions    to    establish   resi- 
dence, 4369. 
Reimbursement  for  printing  and  binding, 

4352(9). 
Restoring  citizenship  of    persons  serying 
with  allied   armies,    filing    oaths  with, 
4352(12). 
Certificates,  form,  4382. 
Stub,  form  of,  4382. 
Validation,  4352a. 
Character,  evidence  of,  2900^a(2),  4352(4, 

7,  13),  4369. 
Citizens  of  inBular  possessions    in  naval  re- 
serve force,  2900^a(2). 
Clerks  of  court  fees,  4352(7),  4372a. 

Taking  declaration  of  intention,  4352(1). 
Coast  Guard,  aliens  in,  4352(7,13). 
Continuances,     petitions    by    alien   enemies, 

4352(11). 
Declaration  of  intention,  4352(1). 

Aliens  erroneously  exercising  privileges  of 

(itizens,  4352(10). 
Alions  in  military  or  naval  service,  4352 

(7). 
Form,  4382. 

Widows     and    minor   children    need    not 
make.  4352(6). 
Declaration  to  support  constitution  and  laws, 

4352(3). 
Depositions,  4352(7),  4369. 
Evidence   of   residence,   character,    etc.,  citi- 
zens of  insular  possessions  in  naval  reserve 
force,  2900%a(2). 
Foes,  clerks  of  court,  4352(1, 7),  4372a. 
Filipinos  in  army,  etc.,  4352(7,13). 
Forms,  4382. 
Free  transmission  of  mail  matter  relating  to, 

7385b. 
Marine  Corps,  aliens  in,  4352(7,13). 
Merchant  marine,  aliens  in,  4352(7,8,13). 
Minor  children,  df^ath  of  father,  4352(6). 
Navy,  aliens  in,  4352(7,  13). 
Notice,    dopositions     to    establish    residence, 
4369. 
Henrmg    on    petition    of  alien    enemies, 
4352(11). 
Oath,  residence,  4352(4,7). 
Petition,  4352(2). 

Aliens  serving  in  military  or  naval  serv- 
ice, 4.S.52(7). 
Form,  4382. 

Place   of   filing,   persons    in    military  or 
naval  service,  4352(7). 
Porto  Rico,  aliens  in  army,  etc.,  4352(7, 13). 

Jurisdiction  of  district  court,  3803qq. 
Printing    and    binding,     reimbursement    for, 

4352(9). 
Renunciation  of  right  to,  release  from  mili- 
tary service,  2044b. 
Residence,  how   established,   4369. 

Persons  in  military  or  naval  service,  4352 

(7,  13). 
Requirements,  4862(4). 


I  NATURAUZATIOir   (Oo&t'd> 

Restoring  citizenship  of  persons  serrlng  witb 

allied  armies,  4352(12). 
Travel  expenses,  4352(11). 
Validation   of  certain  certificates,   4352a. 
Widows,  completion  of  proceedings  by,  43S2 

(6). 

NATUJElAIi  WINE 

See  Di8tiUed  SpirUs  and  Winet. 

VAVAL  ACADEMY 

Academic  course,  temporary  reduction,  2737a. 
Candidates    for    admission   to,   age,    272^b, 

2732a. 
Commissions  oiperative  as  of  date  of  gradua- 
tion, 2483h. 
Midshipmen,      appointment      and      number, 
2726bb. 
Graduates,  commissions  operative  as  of 

date  of  graduation,  2483h. 
Number,  2726c. 

Sale  of  uniforms,  etc.,  to  at  cost,  2619c. 
Senior  dental  officer,  rank,  pay,  etc.,  2511h. 

NAVAIi    GOA8T    DEFENSE    BE8EBTB 

Bee  yaval  Reserve  Farce. 

NAVAI.  GOUBTS 

Jurisdiction,  effect  of  espionage  act,  10212g. 

NAVAI.  FLTINO  CORPS 

Enlisted  men,  pay,  2952^ cc. 

Temporary  increase  in  number,  2573aa. 
Officers,  pay,  22952  i^cc. 
Student  flyers,  pay,  2952%cc 

NAVAL  HOBEE  AND  HOSPITAIi 

Pension  fund,  moneys  derived  from  sale  or 
rental  of  property  turned  into,  9204a. 

NAVAL  mUTLIL 

Bee  MiUiia;  Naval  Reserve  Farce;  Uniforms. 

NAVAL  OFFICERS,   CUSTOMS 

Seizure  of  arms,   etc.,  intended  for  export, 
7678d. 

NAVAL  RESERVE  FLYINO  CORPS 

Bee  Naval  Reserve  Faroe, 

NAVAL  RESERVE  FORCE 

Bee  Pay  of  'Na/oy;    Uniforms. 

Active    service   in    time    of   peace,   2900%a 

(22%). 
Appropriations  for  Naval  Militia,  etc.,  trans- 
ferred to,  3078d. 
CivU  relief  to  members,  3078%a-3078%ss. 
Credit  for  service  in  former  United   States 

naval  reserve,  2900%c(5). 
DisenroUment,  2900%a(26%). 
Enrollment,    members     of    Dental     Reserve 
Corps,  2900%a(26%). 
Members    of    Medical    Reserve    Corps, 
2900%a(26^). 
Fleet   naval   reserve,   assignment    to    active 
duty  for  training,  2900Hb(3). 
Pay,  2900%b(3,  4). 
National  Naval  Volunteers,  members  trans- 
ferred to,  3078c. 
Naval  auxiliary,  enrollment  of  citizens  of  is* 
sular  possessions,  2900^a(2). 
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NAVAI.  RESERVE  FORCE  (GoaVd) 

Naval   Auxiliary  Reserre,   who   may   enroU, 

2900,%a(2). 
Naval   Coast  Defense   Reserve,   exercise  of 

command,  2900%e(5).  ' 

Naval  Militia,  members  transferred  to,  3078c. 
Naval    regulations    applicable    to,    2900  V^  a 

(18%). 
Naval    reserve,    continuous    service    pay    of 
former  members  of,  2900^ c( 6). 
Credit  for  service  in  Naval  Reserve  Force, 

2900%c(5). 
Eligibility  for  membership  in,  2900%c(l, 

1%.  6). 
Increase  in  maximum  age  limit  for  officers, 

2900%c(6). 
Minimum  active  service,  2900%c(8%). 
National   Naval  Volunteers,  members  of 
\  transferred  to,  3078c. 

Naval  Militia,  members  of  transferred  to, 
3078c. 
Naval    Reserve    Ikying    Corps,    exercise    of 
command,  2900%e(5). 
National  Naval  Volunteers,  members  of 

transferred'  to,  3078c. 
Navnl  Militia,  members  of  transferred  to, 
3078c. 
Officers,  authority  to  administer  oaths,  3037. 
Retired  officers,  use  of,  2483g. 
Service  on  naval  courts-martial  and  deck 
courts,  2988a. 
Pay,  active  service,  2900%a(19%). 

Retainer  pay,  2900%a (12^-12%,  22%). 
Persons    who    may    become     members     of, 

2900^a(2). 
Promotions.  2900%a  (11%,  11%). 
Property  loaned  to  Naval  Militia,  etc.,  trans- 
ferred to,  3078d. 
Rank  and  precedence,  2900%a(ll%). 
Reenrollment,  2900%a(7%). 

Restrictions  on,  2900V»a(ll%). 
Retirement.  2900%a(12%.  15%). 
Uniforms,  2900%a(18%,  22%,  22%,  261%). 

KAVAI.  SUPPLIES 

Advance  payments  to  contractors,  6648a. 
Appropriation,  2804hh. 

Reserve  supplies,  use  i&nd  disposition  in  time 
of  peace,  2808a. 

NAVAI*  VOLUIVTEERS 

See  MiUtia;   Naval  Reserve  Forcem 

NAVIGABLE  WATERS 

See  Rivers  and  Harhors. 

Bayou  Meto,  Arkansas,  declared  non-naviga- 
ble, 9855b. 
Control  of  floods,  details  from   Government 
departments,  lOOSO^c. 
Examinations  and  surveys,  10030% c 
Laws  applicable  to,  10030%c 
Mississippi  River,  10030% a. 
Reports,  10030%c. 
Reports  by  Board  of  Engineers  for  Rivers 

and  Harbors,  10030%  c. 
Sacramento  River,   10030%b. 
Waterways  Commission,  10(X)3%a. 
Diversion  from  Great  Lakes  for  navigation, 

9989a. 
Little   River,  Arkansas,   from   Big  Lake  to 

Marked  Tree,  non-navigable,  9855d. 
Mosquito  Creek,  Colleton  County,  South  Car- 
olina, declared  non-navigable,  9855a. 


NAVIGABLE  "WATEBA  (OonVd) 

Niagara  River,  diversion  of  waters,  9989J. 

Ollala  Slough,  non-navigable,  9844a. 

Porto    Rico,    control    over    transferred    to, 

3808cc. 
Regulations,  preventing  injuries  from  Coast 
ArtUlery  fire,  9862a-9862d. 
Preventing  injuries  from  Coast  Artillery 
fire,  appeals,  9862d. 
Detail  of  vessels,  9862b. 
Interference  with  food  fishing  indus- 
try, 9862a. 
Jurisdiction  and  venue,  9862d. 
Posting,  9862c. 

Transportation  of  explosives,  9862a. 
Violations,   punishment,    9862c. 
Use  of,  9861-9862a. 
St  Marys  River,  Ohio  and  Indiana,  declared 

non -navigable,  9855c. 
Terminals  and  transfer  facilities,  reports  as 
to,  9874a. 
State  or  municipal  ownership  of  termi- 
nals, 9874b. 
Waterways    commission,    creation,    powers, 
etc.,  10003%a. 

KAVIOATION 

See  Commeroe  and  Naviffaiion, 

Bureau  of,  clerical  force  of  division  of  Na- 
val Milida  Affairs  transferred  to,  3078e. 

Congressional  consent  to  agreements  between 
Minnesota,  North  Dakota  and  South  Da- 
kota regarding  navigation,  9908a. 

Panama  Canal  during  war,  proclamation,  pp. 
2316,  2317. 

Post  lantern  lights,  etc.,  on  Lakes  Union  and 
Washington,  8439b. 

NAVY 

See  Admirals;  Chaplains;  Chief  of  Naval 
Operations;  Coast  Guard;  Denial  Corps; 
Dental  Reserve  Corps;  Discharge;  Enlist- 
mcnf;  Fuel;  Hospitals;  Judge  Advooaie 
General;  Judge  Advocates;  Marine  Corps; 
Medals  and  Decorations;  Medicine  and  Sur- 
gery; Naval  Academy;  Naval  Flying  Corps; 
Naval  Reserve  Force;  Nurse  Corps;  Ord- 
nance; Pay  of  Navy;  Prisoners;  Prisons; 
Promotion;  Quartermaster  Corps;  Quar- 
ters; Rank;  Rations;  Retired  Enlisted 
Men;  Retired  Ofiicers;  Secretary  of  Navy; 
Selective  Draft;  Surgeon  General;  Travel 
Pay  and  Expenses;  Uniforms;  Vessels; 
Vice  Admirals:  Vocational  RchaliUtation 
of  Soldiers  and  Sailors;  Warrant  Oncers; 
War  Risk  Insurance, 

Aliens    serving    in,    readmission    to    United 

States  notwithstanding  prohibition  against 

original  admission,  4289  ^bbb. 
Apprentice  seamen,  number,  2571a.  2573aa. 

Outfits  on  first  enlistment,  2887aa. 
Appropriations,  aircraft  damage  claims,  pay- 
ment, 652b. 
Rewards  to  civilians,  655a. 
Assignment  of  draftees  to,  2044gg. 
Board  of  medical  examiners,  etc.,  at  foreign 

stations,  2619a. 
Bonus  upon  discharge,  2165a. 
Capture    by    enemy,    pay    and    allowances, 

2162aa. 
Civil  relief  to  members  of,  S078%a-3078^ 
Coal-heavers,  additional  pay,  2867. 
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HAVT  (Cont'd) 

Coast  and  geodetic  survey,  transfer  to  Navy 
department  in  time  of  national  emergency, 
8562a-8562f. 
Damage  claims  to  private  property,  aircraft 
operations,    adjustment    by    secretary, 
e52b. 
Naval  operations  in  Europe,  adjustment 
by  secretary,  652aa. 
Deceased  persons,  disposition  of  effects  of, 

298(>a. 
Defined,  2813e. 
Dehydration  plants,  839b. 
Desert  land   entries,    time   to   reclaim   land, 

4678a. 
Details,  Dominican  Republic,  2813cc. 

Hydrographic    Office,    65 7o. 
Discharge,  bonus  payment,  2165a. 

Forging,  «tc.,  certificates  of,  10242a. 
Government   positions,  civil   service   sta- 
tus, 3287a. 
Preference  to,  3214a,  5150aa. 
Reinstatement,  3215b. 
Travel  allowance,  2164. 
District  of  Columbia,  free  school-  instruction, 

3369d. 

Division    of    Naval    Militia   Affairs,    clerical 

force  transferred  to  Bureau  of  Navigation, 

3078e. 

Dry  dock  at  Boston,  Massachusetts,  2804bb. 

Embargo    on    exports,    enf orcemeikit '  of    act, 

7678k. 
Enlisted  men,  ^aval  academy,  appointment  to, 
2726c. 
Number,  2573a^,  2573aa. 
Time  lost  through  drunkeness,  etc.,  2900a. 
Enlistment,  period,  2577a,  2578a. 
Firemen,  additional  pay,  2857. 
Fuel,  coal  lands  in  Alaska,  selection,  2804hh. 
Purchase  of  vessel  for  transportation  of, 
2804h. 
Homestead  entries  by  persons  in  naval  serv- 
ice, 4545a,  4602a,  4602b. 
Hospitals  and  sanatoriums  for  care  and  treat- 
ment of  discharged  sick  and  disabled  sail- 
ors, 9212a-92122. 
Houses  of  ill  fame,  etc.,  near  naval  camps, 

etc.,  suppression,  etc.,  20l9b,  i2813e. 
Intoxicating   liquors,    regulation    of    sale    of, 
etc.,  in  or  near  naval  camps,  2019a,  2813e. 
Judge    Advocate    General,    rank,    pay,    etc., 

2843aa. 
Liands,  etc.,  construction  of  torpedo  boat  de- 
stroyers,       etc.,        acquisition,        etc., 
2804bbbb.   ' 
Naval  purposes  at  Cape  May,  acquisition, 
etc.,  2804bbb. 
Machinists,  appointment  and  number,  2556a. 
Mail  clerks,  assistants,  7256aa. 

Duty  with  expeditfdi&ary  forces  on  shore, 

7256a. 
Selection,   7256aa. 
Mail  written  in  foreign  countries,  free  trans- 
mission, 7354aa. 
Marine    gunners,    additional   number,   2554b, 

2554bb. 
Medals  and  decorations,  2715b-2715j. 
Medical  department»''««|>pression  of  Spanish 

Influenza,  9149b. 
Mming  claims  of  persons  in  service  of,  4620a- 

4620d. 
National  forests,   road   work,   preference  to 

sailors,  5150aa. 
Naturalisation  of  aliens  in,  4352(7,  13). 


NAVT  (Cont'd) 

Officers,  absence  from  duty  without  leave  for 
three     months,     dropping    from    rolls, 
2619b. 
,       Allowances  on  death   to  widow,   children 
or  other  dependent  relative,  2870. 

Appointment,  reappointment  of  officers 
dropped  for  absence  without  leave  pro- 
hibited, 2619b. 

Assignment  as  governor  of  Virgin  Islands, 
3924%a. 

Authority  to  administer  oaths,  3037. 

Detail  from  Public  Health  Service,  pension 
rights  and  liability  to  military  law, 
9141a. 

■ 

Detail  to  hydrographic  office,  657a. 
Free  tuition  in  schools  of  District  of  Co- 
lumbia for  children  ol  officers  stationed 
outside  District,  3369c. 
Imprisonment  or  absence  without  leave, 

dropping  from  rolls,  2619b. 
Members  of  air  craft  board,  3115^/3  2b. 
Mileage  while  traveling  on  public  business, 

2843a. 
Ordering  examining  boards  at  foreign  sta- 
tions, 2619a. 
Persons    bom    in   Austria    or    Germany, 

1991aa. 
Promotion,  staff  corps,  2699a. 
Rank,  no  reduction  on  account  of  act  pro- 
viding for  temporary  additional  officers, 
2483n. 
Be-appointment,  when  ineligible,  2619b. 
Reimbursement  for  personal  effects  lost 
during  war,  etc.,  appropriations,  2869a. 
Sale  of  uniforms,  etc.,  to  at  cost,  2619c. 
Submarine,  quarters  for,  6761a. 
Temporary       additional        appointments, 

2483g-2483m. 
Time    lost    through    drunkenness,     etc, 

2900a.  , 
Total  number  not  increased  by  creation  of 

admirals  and  vice  admirals,  2471aa. 
Vacancies,  computation    by   Secretary  of 
Navy     to    be    made    semiannually, 
2697gg. 
Not  increased  by  creation  of  admirals 
and  vice  admirals.  2471aa. 
Ordnance,   facilities   for   proof   and   test  of, 
2804bbbbb. 
Transfer  to  war  department,  3092a. 
Pension   fund,   proceeds   from  selling   effects 

of  deceased  persons,  2980a. 
Prisoners  of  war,  pay  and  allowances,  2162aa. 
Public    lands,    affidavits,    manner    of    taking, 
4545a. 
Credit  for  time  in  service,  4503a. 
Quartermaster     clerks,     additional     number, 

2554b,  2554bb. 
Regulations,    Naval    Reserve    Force    subject 

to,  2900%  a  (18%). 
Representatives  of  as  members  of  commis- 
sion to  standardize  screw  threads.  R907oa. 
Requisition  of  supplies,  3115% ii,  3115%ij. 
Reserve  material,  use  of.  6878a. 
Rewards  to  civilians,  655a. 
Selective   draft  act,  exemption  from,  2044d, 

2044c. 
Sites  for  naval  purposes,  2804bbbbb. 
Social  hygiene,  9188%(a)-91S8Hrh). 
Submarine  officers,  quarters  for,  6761a. 
Trade  schools,  2573aa. 

Uniform,     Naval    Reserve     Force,    2900)^a 
(18%,  22%,  22%,  26%). 
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NAVY  (Cont'd) 

Uniform  (Cont'd) 
Retention     and 
1949a-1949c. 
Sale  to  officers  at  cost,  2619c. 
Vessels,  construction,  loans  to  defray  emer- 
gency expenditures,  6829e. 
Enforcing   obedience   to  law   of  nations, 

statutes,  etc.,  9959%d,  10179. 
Purchase  for  transporting  coal,  2804h. 
Repair  in  foreign  waters  or  on  high  seas, 
2781a. 
Vocational  Rehabilitation,  3078%a-3078%i. 
War  Risk  insurance,  514a-514w. 
Water  front  property,  leases  of,  2804g. 
Work  on  rural  post  roads  by  officers  or  en- 
Usted  men,  7477^-7477n. 

NAVT  DEPABTHENT 

See  Nnvy;    Secretary  of  Navy.' 

Branch  printing  office  abolished,  6987a. 
Bureaus,  chiefs,  pay  and  rank,  2843aa. 

Division    of   Naval   Militia   Affairs,   cler- 
ical   force    transferred    to    Bureau    of 
Navigation,  3078e. 
InvestigatioD,    chief,   reimbursing   officers 
and  men  for  lost  or  damaged  personal 
property,  2869a. 
Navigation,  clerical  force  from  division  of 
Naval    Militia    Affairs    transferred    to, 
3078e. 
Chief  of  Naval  Operations,  allowances,  621d. 
Coast   and   Geodetic   Survey,  transfer   to  in 

time  of  national  emergency,  8562a-8562f. 
Motor    vehicles,    distribution    by    Secretary, 

655b. 
Rewards  to  civilians,  655a. 
Supplies,  purchase  from  for   aeroplane  mail 

service,  7430c. 
Vocational  rehabilitation,  medical  treatment, 
supervising,  3078%f. 

NAVY   TARDS   AMD   STATIONS 

Building  of  vessels  in,  2804f,'  2804ff. 
B3quipment  with  machinery,  etc.,  2804ff. 
Selective   draft   of   artificers    and   workmen, 
2044d. 

NEAR  EASTERN   AFFAIRS 

Chief  of  division  of  in  State  Department,  297. 

NECESSARIES 

See  Conservation  of  Food  and  Necessaries^ 
Conservation  of  Ores,  Metals,  and  Minerals. 

NEOKWEAR 

Internal  revenue  tax  on,  6309 %e. 

NE   EXEAT 

Internal  revenue,  issuance  of  writ,  6371^  p. 

NETJTRAI<ITT 

Enlistment  in  foreign  military  or  naval  serv- 
ice, 10174. 
Internment,   interned  persons  leaving  juris- 
diction, arrest,  10182h,  10514a-10514d. 
Jurisdiction  of  offenses,  10514b. 
Partial  invalidity  of  act,  10514d. 
Prosecutions  under  prior  laws,  10514c. 
United  States  defined,  10514a. 
Organizing  military  expedition  against  friend- 
ly power,  10177. 
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Possession  or  control  of  property  and  papers 
in  aid  of  foreign  government  designed  or 
intended  for  violating  penalty  statutes,  etc., 
of  United  States,  102121,  10514a-10514d. 

Search  warrants,   10496^a-10496^v. 

Vessels,  compelling  departure  or  detention 
for  offenses,  etc.,  10179,  10182c,  101821, 
10514a-10514d. 

NEVADA 

Public  lands,  cutting  timber  on,  permits,  4992. 

NEW  MEXICO 

Indian  reservations,  8979^. 

NEWSPAPERS 

See  Postage, 

Foreign  languages,  regulations,  3115i^j. 
Nonmailable,    advertisement    of    intoxicating 
liquors  intended  for  prohibition  states, 
10387a-10387ee. 
Violation     of    Espionage    Act,    10401a- 
10401d. 
Publication  of  notices,  national  bank  share- 
holders' meeting,  9696a. 
Quarantine  against  plant  diseases,  8760. 

NEW  TRIAI. 

Judgment  on  motion  for,  1246. 
Power  to  grant,  1246. 

NEW  TORR 

Director  of  mint,  resale  or  recoinage  into 
sUver,  6478b. 

Diversion  of  water  from  Niagara  River  with- 
in state  restricted,  9989a-9989g. 

NEW  TORK  HARBOR 

Appropriations  may  be  expended  for  mainte- 
nance, 9889a. 

NIAGARA  RIVER 

Diversion  of  water  restricted,  9989a-9989j. 


NIGHT 

Execution      of 
10496%j. 


search      warrant      during, 


NIGHTGOWNS 

Internal  revenue  tax  on,  6309% e. 

NITRATE  OF   SODA 

Acquisition,  sale,  etc.,  by  United  States, 
3115%r,   3115%rr. 

NITRATE  PLANTS 

Acquisition  of  sites  for,  6911a. 

NOBII.ITT 

Tities  of,  prohibition  in  Porto  Rico,  3803aa. 

NON-ALCOHOLIG  WINE 

,  See  Distilled  Spirits  and  Wines, 

NORTH     CAROLINA    NATIONAL    RE- 
SERVE 

Donations  of  land  for  park  purposes  near 
or  adjacent  to,  5249v. 

NORTH  DAKOTA 

Congressional  consent  to  agreements  with 
Minnesota  and  South  Dakota  regarding 
navigation  and  flood  control,  9908a. 
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NORTH  GERMA3I  IXOTD  DOOR  OOM- 
PANT 

Acquisition  of  docks,  etc.,  of,  3115jj,  p.  638. 

NOTARIES   PUBLIO 

Authority  to  administer  oaths  and  take  ac- 
knowledgments of  deeds,  etc.,  in  Porto  Rico, 
3808z. 

NOTES 

Bee  Circulating  Notes;  Federal  BcBcrve 
Banks;    United  States  Notes. 

Federal    controlled    transportation    systems, 

3115%g-n3115%o. 
Internal  revenue  tax  on,  6318hh-6318p. 
"Securities"  includes,  8115%pp. 
Security  for  federal  reserve  notes,  9799(2). 

NOTICES 

Alien  property  custodian,  claims  to  property 
transferred  to,  3115  ^e. 
Infringement    suits,    3115^ee(f,  g). 
Appointment  of  executor  for  estate  tax  pur- 
poses, 6336%  e. 
Cancellation  of  licenses  to  use  patents,  trade- 
marks or  copyrights  of  enemy  or  ally  of 
enemy,   3115^ee(e). 
Competitive   bidding  for  privilege   at  immi- 
grant stations,  4289%  pp. 
Depositions    in    naturalization    proceedings, 

4352(7),  4369. 
Destruction   or  abandonment  of  vessels,  or 

change  of  ownership,  8095c. 
Hearing  on  quarantine  against  plant  diseases, 

8760. 
Hearings   on   recommendations   of   minimum 

wage  conference,  3421^2. 
Internal    revenue,    dealers    in   leaf    tobacco, 
adding  to  or  discontinuing  leaf  tobacco 
storage  places,  6168(a). 
Premises  on   which  wines  are  produced 

or  stored,  6114J. 
Removal    of   domestic   wines    to   bonded 

warehouses,  6114ff. 
Returns,  6371%d. 

Use  of  wine  spirits  to  fortify  sweet  wines, 
6111. 
Leave  of  absence  to  entrymen,  4532a,  4532c. 
National  banks,  meeting  of  shareholders  for 

consolidation,  0606a. 
Proceedings  to  acquire  property  for  housing 

war-industry  employes,  3115%a-3115%c. 
Quarantine  against  plant  diseases,  etc.,  8760. 
Revocation,  etc.,  of  orders  under  Soldiers  and 
Sailors  Civil  Relief  Act,   3078% rr. 

NUISANCE 

Liquor  nuisance,  Alaska,   3643k-n3643{2. 

District  of  Columbia,  3421^h,  3421%k. 

NXTBIBERING 

Certain  undocumented  vessels,  8095a-8095f. 

NURSE   CORPS 

Army,  allowances,  1832g,  2118aa. 

Appointment   and    removal   of   members, 

1832d. 
Assistant    directors    of    nursing    service, 
compensation,  1832e. 
Number,  1832b. 
Qualifications,  1832b. 


NURSE  CORPS  (Cont'd) 

Army  (Cont'd) 

Assistant  superintendents,  compensatioiw 
1832e. 
Number,  1832b. 
Qualifications,  1832b. 
Chief  nurses,  compensation,  1832e. 
Number,  1832b. 
Qualifications,  1832b. 
Civil      relief      to      memb^s,      3078^ft- 

3078%  ss. 
Claims  for  lost  property,  6403--6403b. 
Commutation  of  quarters,  heat  and  fight, 

2118aa. 
Compensation,   1832e. 

Death  or  disability,  514ttt. 
Prisoners  of  war,  2162aa. 
Composition  of,  1832b. 
Directors  of  nursing  service,  compensa- 
tion, 1832e. 
Qualifications,  1832b. 
Hospitals  and  sanatoriums  for  sick  and 

disabled  nurses,  9212a--02122. 
Leaves  of  absence,  1832f,  2110. 
Number,   1832b. 
Pay,  1832e. 

Prisoners  of  war,  2162aa. 
Qualifications,  1832b. 
Quarters,  1832g,  2118aa. 
Reserve  nurses,  compensation,  1832e. 
Number,  1832b. 
Qualifications,  1832b. 
Rules  and  regulations  for,  1832c 
Subsistence,  1832g. 
Superintendent,  appointment,  1832d. 
Compensation,  1832e. 
Qualifications,  1832b. 
Removal,  1832d. 
War  risk  insurance,  514qqq,  514ttt,  514il 
Navy,    civil    relief    to    members,    3078%»- 
3078%  ss. 
Commutation,  2519a. 
Compensation    for    death    or    disability, 

514ttt. 
Hospitals  and  sanatoriums  for  care  ana 
treatment  of  discharged   sick  and  dis- 
abled nurses,  9212a-92122. 
Pay,  prisoners  of  war,  2162aa. 
War  risk  insurance,  514qqq,  514ttt,  514il 

NURSERT  STOCK 

Quarantine  against  plant  diseases,  transpor- 
tation prohibited,  8760. 

NURSES 

Contract     labor     laws    not    applicable    tD. 
4289%b. 

OATHS 

Authority  to  administer.  Advisory  Tax  Board, 

6371  %b. 
Assistant  auditor  of  treasury  department, 

420a(i). 
Assistant  comptroller  of  treasury,  420a®. 
Auditor  of  Porto  Rico,  3803gg. 
Boards  to  determine  compensation  of  fed' 

eral   controlled   transportation   systemi, 

3115%c. 
Bureau  of  War  Risk  Insurance  oflScers, 

514kkkk. 
Commission    on    postal    service    salaries 

609a. 
Corporation  counsel  and  assistants  in  Di^* 

trict  of  Columbia,  3421%p; 
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OATHS  COont'a) 

Authority  to  administer  (Cont'd) 

Employes  of  Bureau  of  Mines,  8115%jj. 
Internal    revenue    officers,    agents,    etc., 

6885,   6371^e. 
Interstate  commerce  commissioners,  8586. 
Joint  Commission  on  Reclassification  of 

salaries,  3270b. 
Minimum  Wage  Board,  3421%d. 
Naval  and  Marine  Corps  officers,  8037. 
Secretary  of  Agriculture,  795aa. 
Supervising    inspector    of   steam   vessels, 
8214c. 
Capital     Issues     Committee,     members     of, 

3115%kk. 
Census  employes,  4388gg. 
Chief  Justice  of  Court  of  Claims,  1127. 
Cotton   futures,   answers   under  oath,  630&i. 
Explosives  license,  application  for,  3115^4^ 
Federal  Reserve  Board  members,  9793(2). 
Foreign  residents  employed  in  auditing  mili- 
tary accounts,  420a (d). 
Internal  revenue  returns,  5896. 

Excise    tax    on    jewelry,    etc.,    6309%f, 

6371%j. 
Insurance  tax,  6309%  e,  6371% j. 
Inventories  of  producer  or  possessor  of  wines, 

6114J. 
Judges  of  Court  of  Claims,  1127. 
Lists  of  alien  passengers,  4289%gg. 
Passport  application,  7628a. 
Porto  Rican  officers,  3803aa,  3803d. 
Reimbursement  of  naval  officers,  and  men  for 

destroyed  or  damaged  effects,  2869a. 
Statement  of  absence  of  homestead  entrymen, 

4532c. 
Statements  of  dealers  in  leaf  tobacco,  6168 

(a). 
Traveling  expenses,  inspectors  of  steam  ves- 
sels, 8168. 
Supervising    inspector    general   of   steam 
vessels,  8155. 
War  Finance  Corporation  directors,  8115%b. 
Warrant  for  seizure  of  property  intended  for 
export  in  time  of  war,  7678e. 

OBLIGATIOK  OF  CONTRACTS 

Porto  Rico,  3803aa. 

OBSTBUCTIONS 

Regulation  of  vessels  in  time  of  war,  9959  ^b. 

Search  warrants,  10496^  r. 

Transportation,  penalties,  3115%k,  8563(9). 

OCCUPATIOK  TAXES 

See  Internal  Revenue. 

OFFENSSS 

See  Crimes  and  Offenses, 

OFFICERS'  RESERVE  CORPS 

Appointments  as  second  lieutenants  in  Army, 

1920a-1920b. 
Assignments,  enlisted  Reserve  Corps,   1892e. 

Regular  Army  Reserve,  1892b. 
Aviation  section,  1867n. 

Civil    relief    to    members,    3078^a-3078%8S. 
Commissions,  1881a-1881bb. 
Continuous  service  pay,  credit  for  service  in, 

1891d. 
Discharge,   1881a,    1881aaa. 
Employes  of  Federal  Government  or  District 

of  Columbia,  restoration  to  duty,  1881ccc. 
Gratuitous  services  of,  6778a. 


OFFICERS'  RESERVE  CORPS  (Ooat'd) 

Judge  Advocate  General's  Department,  ap- 
pointment, 1775aa. 

Leaves  of  absence  to  officers  and  employes  of 
United  Stetes  or  District  of  Columbia  dur- 
ing active  duty,  1881cc. 

Medical  reserve  corps,  abolished,  1881a. 
Distribution  of  officers,  1816a. 

Number,  1881a. 

Officers  not  to  be  discharged  on  reaching  age 
limit  during  existing  emergency,  1881aaa. 

Recommissions,  1881a,  1881bb. 

Restoration  to  positions  of  employes  of  United 
States  or  District  of  Columbia  ordered  to 
duty  as  members  of,  1881ccc. 

Signal  corps,  detail  to,  1867g. 

Temporary  additional  second  lieutenants,  ap- 
pointment of  graduates  of  educational  insti- 
tutions having  units  of  Reserve  Officers' 
Training  Corps,  I88I0. 

Temporary  duty,  2044a. 

OFFICES  AND  OFFICERS 

See  Appointmeni;    Civil  Service* 

Capital  Issues  Committee,  3115%1rk,  3115%L 

Consolidation,  etc.,  during  war,  283b. 

Details  of  persons  in  classified  service  at 
Washington  for  service  outside  District  of 
Columbia,  252a,  420a(f). 

Discharge  in  bankruptcy,  effect  on  liability 
for  embezzlement,  etc.,  9601. 

Disclosing  operations  of  manufkcturers,  pun- 
ishment, 6887. 

Enforcement  of  liquor  laws,  3643o. 

Extra  compensation  prohibited  for  services  to 
secure  preference  for  war  transportation. 
8563(10). 

Fees,  passports,  7628a. 

Lighthouse   Service,  retirement,  8455a. 

Opium,  exemption  from  tax,  6287g. 

Postal  service.  Liberty  Loan  bonds  in  lieu  of 
other  bonds,  7193a. 

Preference  in  employment,  honorably  dis- 
charged soldiers,  sailors  and  marines  and 
widows  thereof,  3214a,  5150aa. 

Railroad  transportation  to  certain  civilian  em- 
ploy^ on  discharge  from  service,  3263a- 
3263d. 

Receiving  salary  from  sources  other  than  the 
United  States,  3231a. 

Reinstatement  of  drafted  employes,  3215b. 

Seditious  or  disloyal  acts,  10212c. 

Selective  draft,  exemptions  from  2044d. 

War  finance  Corporation,  eligibility  as  direc* 
tors,  3115%b. 

War  Risk  insurance,  6141k 

OFFICIAL  BONDS 

See  Bonds. 

OFFICIAL  OATHS 

See  Oaths, 

OHIO  RIVER 

Modification  of  improvement  project,  10002aa, 
10002aaa. 

OIL 

Internal  revenue  tax  on,  6309%h. 
Inteioial   revenue   tax  on   transportation   by 
pipe    lines,    accounting  for,    refusal   or 
failure  to  account  for,  penalties,  6371^h. 
Amount,  6309V^a(e). 
By  whom  payable,  6309%b. 
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OPERA  GI.ASSES  (Cont'd) 

Internal  revencie  tax  (Cont'd) 


Olli  (Cont'd) 

Internal   revenue  tax   on   transportation  by 
pipe  lines  (Cont'd) 
Collection,  6309%c. 

Refusal  or  failure  to  collect  penalties, 
6371%h. 
Computation,  6309%b(d). 
Exemptions,  6309%a(h). 
Information,   refusal    or   failure  to  give, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, eSO^i^c,  6371%h. 
Returns,  6309%c. 

Attestation  instead  of  oath,  6371  ^j. 
Refusal  or  failure  to  make,  penalties, 
6371  ^h. 
Time  for  payment,  6309%c. 
Pipe  lines,  requisition  and  operation  by  Presi- 
dent    for    common    defense    purposes, 
3115^jj. 
Right  of  way  through  Indian  lands,  4192. 
Trnnsportation   on   steam   passenger   vessels, 
8242. 

OILERS 

Army  mine  planter  service,  1731aa. 

OHi  WELLS 

Income  tax,  allowance  for  depreciation  In  com- 
puting net  income,  6336%g. 
Rate  of    surtax    on    bona    fide    sale    ot 
6336%ee. 

War  and  excess  profits  tax,  63367/i0p. 

OINTMENTS 

Internal  revenue  tax  on,  6309%h. 

OKLAHOMA 

District  courts,  terms,  10S8,  1088a. 

Enabling  act,  pp.  843-848. 

Indian  lands,  determination  of  heirship,  4234a. 

Partition,  4234b. 
Judicial  districts,  1088. 
Osage  county  declared  Indian  Country,  4137a. 

OLEOMARGARINE 

Internal  revenue  tax,  export  stamps,  discon- 
tinuing, SOSGf. 
Packing.  6218. 
Sale,  6218. 

OLLALA  SLOUGH 

Oregon,  non  navigable,  9S44a. 

OPERA  GLASSES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371  Vih. 
Amount.  fiSOO+f.f. 
Collection,   refusal   or   failure   to   collect, 

penalties,  6371  ^'h. 
Information,    refusal   or   failure   to    give, 

penalties,  6371i4h. 
Overcollections,   credits  for,  6371%k. 
Overpayments,  credits  for,  6371  ^^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal   or  failure  to  pay,  penalties, 

6309%f,  6371  V2h. 
Vendee  to  pay,  when,  6371  ^m. 


Refunds,   taxes   on    articles   for   export, 

6371^k. 
Returns,  6309%f,  6371  %j. 

Attestation  instead  of  oath,  6371^. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment  6S09%f. 

OPIUM 

Registration  and  tax,  accountinip  for  tax,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 

Additional  agents,  etc.,  for  enforcement 
of  act  relating  to,  5859d. 

Amount  of  tax,  6287g. 

Appropriation  for  enforcement  of  act, 
5859d. 

Collection  of  tax,  refusal  or  faflure  to 
collect,  penalties,  6371  %h. 

Dentists,  use  of  by,  6287g. 

Disposition  of  opium  seized  onder  act, 
6287r. 

Employes  not  required  to  register  or  pay 
tax,  6287g. 

Employment  of  agents,  clerks,  etc..  5S59d. 

Exceptions  as  to  certain  preparations 
containinir  small  amounts  of  opium, 
morphine,   heroin,   codiene,    etc.,   6287/. 

Forfeitures,  62S7g,  6287r. 

Importers,  books  and  records,  6287g. 
Returns,  6287g. 
Who  are,  6287g. 

Information,  refusal  or  failure  to  give, 
penalties,  6371  %h. 

Manufacturers,  books  and  records,  6287?. 
Returns,  6287g. 
Who  are.  6287g. 

Offenses,  6287g. 

Payment  of  tax,  refusal  or  failure  to  pay, 
penalties,  6371  %h. 

Person' defined,  6287g. 

Persons  required  to  register  and  pay  tax. 
6287^. 

Physicians,  prescriptions,  6287g. 

Use  of  by,  6287g. 
Possession  of,  6287g. 
Preparations     and     remedies     containins 

small  amounts  of  opium,  etc..  62S7r- 
Producers,  e287g. 

Purchase,  teale,   or  distribution  of,  regu- 
lations, e287g. 
Residence    of    persons    dealing   in   to  be 

deemed  place  of  business.  6287g. 
Retail  dealers,  who  are,  6287g. 
Returns,     attestation     instead     of    oati. 
6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Rules  and  regulations,  6287g. 
Seizure,  6287g.  6287r. 

Unstamped  packages,  6287g. 
Stamps.  6287g. 

Tax  additional  to  import  duties,  62$7e. 
Dealers    in    preparations .  containing 
small  amounts  of  opium,  etc.,  62872. 
Veterinary  surgeons,  use  of  by,  62S7g. 
Wholesale    dealers,    books    and    records, 
6287g. 
Returns,  6287g. 
Who  are,  6287g. 
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ORDERS 

Interlocutory  orders  under  Soldiers'  and  Sail- 
ors'   Civil   Relief   Act,   modifications,    etc., 
3078%  rr. 
Interstate  Gominerce  Commission,  car  serv- 
ice, 8663(8). 
Priority    of   war  .transportation    seryice, 
8563(10). 
Standard  time,  8907s. 

ORDNANCE 

See  Chief  of  Ordnance, 

Appropriations,  contract  obligations  in  excess 
of,  6771a. 
Issue  of  material  procured  under,  6772b. 
Civilian  employes  in  gun  factories,  pay  while 

on  leave  of  absence,  3084b. 
Department    in     Army,    disbursing    officers, 
1859a,  1859b. 
Employ^^s,  accrued  leaves  of  absence  to, 
3248a. 
Compensation    payable    monthly,    re- 
peal. 3084a. 
Enlisted  Reserve  Corps,  1892e. 
Expenditure    of    appropriation    for    pur- 
chase  of  land,  etc.,  without   regard   to 
R.  S.,  6903a. 
Immediate  increase  in,  authority  to  make, 

1991c. 
Militia,    exchanging    infantry    equipment, 

3061a. 
Oblieations  for,  in  addition   to  appropri- 
ations specifically  authorized.  6648b. 
Estimates  of  appropriations  for,  6702a. 
Lands,  acquisition.  6903a. 
Lieutenants,  appointment.  ISSlaaa. 
Officers,  mileage,  2132a.  • 

Proof  and  test,  navy.  2S04bbbbb. 
Trnnsfer    from     navy    to    war    department, 
3092a. 

OREGON 

Desert     lands,     segregation     lists     extended, 

46048,  4694an. 
Timber  in  Idaho,  permits  to  cut,  4992. 

ORES 

See  Conacrraiion  of  Ores,  Metala^  and  Min* 
crals. 

ORGANIZED   MILITIA 

See  Militia. 

ORGANS 

Internal  r'^venne  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6372i4h. 
Amount,  63094^.a(4). 
Collection,    refusal   or   failure    to   collect, 

penalties,  6371  V^h. 
Information,   refusal   or    failure    to    give, 

penalties.  6371%h. 
Overcollections.   credits   for.   6.?71i/ik. 
Overpayments,  credits  for,  6371  J^k. 
Payment,  lessee  to  pay.  when.  637i*4m. 
Refnsnl   or   failure   to   pav.   penalties, 

6309*^,d.  6371  i4h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on    articles    for    export, 

6371  %k. 
Returns.  630n4f,d,  6371  i^j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 


Internal  revenue  tax  (Cont'd) 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

OSAGE   INDIANS 

Osage    County,    Oklahoma,    declared    Indian 

country,  4137a. 
Tribal  funds,  investment,  4078a. 

OWNERS  OF  VESSELS 

Aliens,  deportation  of,  4289%j,  4289%k. 

Expense  of  deportation,  4289  ^k. 

Expense  of  detention,  4289^hh. 

Expense  of  maintenance  of  aliens  exclud- 

•    ed,  4289%j. 

Lists  of  alien  passengers,  4289%  g. 

Lists  of  aliens  employed  on  vessels  arriv- 
ing from  foreign  ports,  4289% t. 

Payment  of  head  taxes,  4289%  aa. 

Penalties  for  violation  of  immigration 
laws,  4289%d-4289i4ee,  4289%r, 
4289%s8. 

Reports  of  aliens  illegally  landed,  4289%t. 

Signing  alien  on  ship's  articles  with  intent 
to  violate  immigration  laws,  4289%  qq. 

Numbering     undocumented     vessels,     S095a- 

8095f . . 
Penalties,   carrying  passengers  in  excesft  of 
number  allowed  on  steam  vessels,  8229. 

Exceeding  passenger  limit,  8229. 

Immigration  laws,  violation  of,  4289%d, 
4289%dd,  4289%e,  42S9%ee,  4289%r, 
4289  Uss. 

Insufficient  officers  and  crew,  8225. 

Regulation  of  vessels  in  time  of  war,  vio- 
lation of.  etc.,  9959Vtb,  9959Vic. 

Watch  duty  of  deck  officers,  8227. 

PACKING  HOtTSES 

Requisition    and    operation    by    President  for 
common  defense  purposes,  3115  i^jj. 

PAINTINGS 

Internal  revenue  tax,  accotinting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371  Vjh. 
Amount,  6309%c. 
Collection,    refusjil    or   failure    to   collect, 

penalties,  6371Vjh. 
Information,    refusal   or  failure    to   give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371i/'^k. 
Overpayments,  credits  for,  0371  ^/^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal   or   failure   to   pay,   penalties, 

6309%d,  6371  Vjh. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on    articles    for    export, 

6371  i/ik. 
Returns,  6309%d,  6371  %j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%d. 

PAJAMAS 

Internal  revenue  tax  on,  6309%e. 

PAIiLADIUM 

Subject  to  act  regulating  sale,  etc.f  of  explo- 
sives, 3115%  aaa. 
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Nonmailable,  violation  of  Espionage  Act, 
10401a-10401d. 

Use  of  mails  for  advertisement  of  intoxicat- 
ing liquors  intended  for  prohibition  states, 
10387a-10387ee. 

PANAMA 

Included  within  Canal  Zone  for  war  time  reg- 
ulations, p.  2317. 
Legation  building  loans,  6829a. 

PAKAMA  CANAIi 

Bonds,  proceeds,  payment  from  or  reimburse- 
ment to  treasury  for  expenditures  from, 
6829a. 

Protection  and  use  during  war,  proclamation, 
pp.  2316,  2317. 

PAN-AMEBICAK  UHION 

Disposition  of  receipts  for  support  of,  7683. 

PARASOLS 

Internal  revenue  tax  on,  63095^ 

PARCELS   POST 

Internal  Revenue  Tax,  6318p(14). 

PARDON 

Aliens,  deportation,  4289%jj. 

Porto  Rico,  power  of  governor,  8803ddd. 

PARENT  ANB  CHIIJ> 

District  of  Columbia,  right  of  action  by  child 
for  injuries  for  sale  of  liquors  in,  3421%m. 

Immigration,  temporary  detention  and  admis- 
sion of  wife  or  child  of  naturalized  alien, 

4289%^ 
Support,  discharge  in  bankruptcy,  960L 
War  risk  insurance,  514nnnn-514tttt. 

PARKS 

See  National  Parks  and  names  of  particular 
parks. 

District  of  Columbia,  Anacostia  Park,  3363a. 

Piney  Branch  Parkway  included  in  sys- 
tem, 3360a. 

Potomac  Park  bathing  beach,  3361c. 

Rock  Creek  Park  included  in  park  sys- 
tem, 3360a. 

PARTIAI.  INVALIDITY 

Conservation  of  ores,  metals,  etc.,  act, 
3115%uu. 

District  of  Columbia  prohibition  law,  3421%q. 

Espionage,  etc.,  act,  10514d. 

Food  conservation  act,  3115^ oo. 

Passports,  act  relating  to,  10514d. 

Regulation  of  vessels,  etc.,  during  war,  act  re- 
lating to,  3115Vi«kk. 

Revenue  Act  of  1917,  6371  %a. 

War  Finance  Corporation  and  Capital  Issues 
Committee  act,  3115%p. 

PARTITION 

Indian  lands.  Five  Civilized  Tribes,  42d4b. 


See  Income  Taw. 

Advances   to   by  War  Finance   Corporation, 

3115%ee.  3115%f. 
Alien  enemies,  3115^aa. 

Change  of  name,  3115%bb(b). 


Citizenship,    United   States    Shipping  Board 

act,  8146aa. 
"Person"     includes,     3115i/i«a,     SllSVud, 

8115i/i6f.  3115%cc,  3115%kk(10),  3115Hp, 

3115%bb,  3115%aa,  3115%d,  6287g,  7628h, 

8146a,  8146t. 


PASSENGERS         AND 
TRANSPORTATION 

Internal  revenue  tax,  transportation  to  points 
in  nonadjacent  counties,  6318p(10). 
Transportation  to  points  in  United  States 
or    adjacent    countries,    acconntiDg 
for,  refusal  or  failure  to  aoooont  fbc, 
penalties,  6371%h. 
Amount,  6309%a(c). 
By  whom  payable,  6309%b. 
Collection,  6309%c. 

Refusal  or  failure  to  collect,  pen- 
alties, 6371^h. 
Computation,  6309%b. 
Exemptions,  6309%a(h). 
Information,  refusal  or  failure  to  give, 

penalties,  6371  %h. 
Overcollections,   credits  for,  6371Hk. 
Overpayments,    credits    for,    6371  ^k. 
Payment,   refusal  or  failure   to  pay, 

penalties.  6309%c,  6371%h. 
Returns,  6309%c. 

Attestation      instead      of      oath, 

6371%j. 
Refusal  or  failure  to  make,  pen- 
alties. 6371^h. 
Time  for  payment,  6309^. 
Steam  vensels.  safety  regulations,  etc.,  8228, 
8228r  8230,  8242. 

PASSES 

Exoentions,    Cincinnati    Southern     Railway, 

8563a. 
Forcing,  etc.,  naval,  military  or  official  passes, 

10240c. 

PASSPORTS 

Application  for,  contents,  7628a. 

False  statements  in,  7628b. 

Oath,  7628a. 
Citizens   of   United    States,   proclamation  of 
President,  p.  1495. 

Required  to  have,  7628e-7628h. 
False  making,  forging,  etc.,  7628d,  10240. 
Fees,  7628a. 
Furnishing,  etc.,  for  use  by  person  other  than 

to  whom  originally  issued,  etc.,  7628c 
Jurisdiction  of  ofTenses,  10514b. 
Partial  invalidity  of  act,  effect,  10514d. 
Prosecutions  under  prior  laws,  etc.,  10514e. 
United  States  defined,  10514a. 
Use,  violation  of  conditions,  etc.,  7628c. 

When  obtained   through   false  statement; 
7628b. 

PATENT  MEDICINES 

Internal  revenue  tax  on,  6309%h. 

PATENT  OFFICE 

Chief  clerks,  qualification  to  act  as  prind* 
pal  examiner,  738. 
Salary,  738. 
Chiefs  of  divisions,  assistant  diiefi^  Bnmber, 
739c. 
Salaries,  739c. 
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PATENT  OFFICE  (Cont'd) 

Ehuuniners,  number,  738a. 

Salaries,  738a. 
Financial  clerk,  bond,  739a. 

Salary,  739a. 
Librarian,  acting  as  aaaiittant  examiner,  789b. 

Salary,  739b. 
Private  secretary  to  Commissioner,  789. 

PATENTS 

See  Commissioner  of  Patents. 

Abandonment  of  invention,  9429a. 

Aircraft,  purchase,  3115i/ttf* 

Boiler  inspectors,  disqualification  for  interest 
in  patented  article,  8683. 

Court  of  Claims,  suits  in  for  infringement  by 
government,  9465. 

Enemy  or  ally  of  enemy,  SllS^ee. 

Conveyance  to  alien  proper^  custodian, 
3115%d(c). 

Infringement,    injunction,     infringement     by 
enemy,  3115%ee(f,g). 
Suit  against  government,  9465. 

Keeping      secret    inventions,      3115^ee(i), 
9429a, 

Registration  of  prints  and  labels,  9617a. 

Trading  with  Enemy  Act,  3115^ee(a). 

Use  of  invention  by  government,  compensa- 
tion, 9429a. 

Withholding  grant  of  during  war,  9429a. 

PATTERN  MAKERS 

Coast  and  Geodetic  Survey,  salaries,  8561a. 
Navy,  rating  and  pay,  2855a. 


Exclusion  from  United  States,  4289%b. 


or    crosses. 


Special  excise  tax,  accounting  for,  refusal  or 
failure     to     account     for,     penalties, 
6371%h. 
Amount,  etc.,  5980o(2),  5980^-5980t 
Collection,  refusal    or  failure  to  collect, 

penalties,  6371%h. 
Information,  refusal    or  failure    to  give, 

penalties,  6371  V^h. 
Psyment,  refusal  or  failure  to  pay,  pen- 
alties, 6371i^h. 
Beceipts  in  lieu  of  special    tax  stamps, 

59S0r. 
Returns,     attestation    instead    of   oath, 
6371 14  j. 
Refusal  or  failure  to  make,  penalties, 
6;]71%h. 
Who  are,  5980o(2). 


Lighthouse  Service,  retired  oflScers  and  em- 
ployes, 8455aa. 

PAT  CORPS 

Death  of  officers  and  men,  payments  to  wid- 
ows, etc.,  2870. 

Pay  clerks,  Marine  Corps,  2916a. 

Paymasters,  clerks,  2554b. 

Reimbursing  officers  and  men  for  lost  or  dam- 
aged personal  property,  2869a. 

PAT  OF  ARMT 

Additional  pay,  2144a,  2146. 

EInlisted    force   of    Medical    Department, 
1829a. 


PAT  OF  ARMT  (Cont'd) 

Additional  pay   (Cont'd) 

Persons     awarded    medals 
1943d. 
Allotments,  2170a. 

Army  Mine  Planter  Service,  1731aa. 
Assistant  band  leaders,  2144a. 
Assistant    engineers.    Coast  Artillery    Corps, 
2144a. 

Balloon  mechanicians,  18671. 

Band  leaders;  2144a. 

Battalion  sergeant  majors,  military  academy, 

2275a,  2275b. 
Battalion  supply  sergeants,  2144a. 
Bonus  upon  discharge,  2165k. 
Buglers,  2144a. 
Chaplains,  1868a. 
Chiefs  of  staff  corps,  etc.,  2090b. 
Civilian  employes,  gun  factories,  leave  of  ab- 
sence, 3084b. 

Prisoners  of  war,  2162aa. 
Continuous  service  pay,  certain  increases  not 
to  be  considered  in  computing,  2u44j. 

Enlisted    men  discharged   to  accept  com- 
missions   in    National    Guard,    1891o- 
1891dd. 
Cooks,  2144a. 
Enmted  men,  2044j. 

Allowance  on  discharge  or  placing  on  re- 
serve list,  2165a. 

Army  Mine  Planter  Service,  1731aa. 

Aviation  section,  1867/. 

Military  academy,  extra  pay.  2275d. 

Other  than  of  regular  army,  2091a. 

Privates,  2144a. 

Rate  of,  enlistments  under  Act  Feb.  28, 
1919,  c.  79,  1891bb. 

Re-enlisted  men  discharged  from  army  to 
accept  commissions  in  National  Guard, 
etc.,  1891c-1891dd. 

Stationed  at  recruit  depots,  1991a. 
Enlisted  Reserve  Corps,  1892e. 
Expert  military  telegraphers,  2144a. 
Farriers,  2144a. 

Field  artillery,  enlisted  men,  2144a. 
Field  clerks,  increase,  19A0aa. 

Prisoners  of  war,  2162aa. 
First-class  military  telegraphers,  2144a. 
Generals,  2090a. 
Horseshoers,  2144a. 
Hospital  Sergeants,  2144a. 
Income  tax  exemption,  6336  ^fF. 
Infantry,  enlisted  men,  2144a. 
Lieutenant  Generals,  2090a. 
Limited  service  men,  2044.t. 
Longevity    pay.    Army  Mine    Planter    Serv- 
ice, 1731aa. 

Computation   to  include  detail   to  active 
duty  of  retired  officer,  2101a. 
Master  engineers,  2144a. 
Master  hospital  sergeants,  *2144a. 
Master  of  sword  at  Military  Academy,  2264a. 
Mechanics,  2144a. 
Mess  sergeants,  2144a. 
Military  academy,  band,  2270. 

Master  of  sword,  2264a. 

Regimental  sergeant  major,/ 2275bb. 
Military  telegraphers,  2144a. 
Musicians,  2144a. 
Nurse  corps,  1832e. 

Prisoners  of  war,  2162aa. 
Officers  2044J. 
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PAT  OF  ABMY  (Cont'd) 

Officers  (Cont'd) 

Allowance  on  discharge  or  placing  on  re- 

serye  list,  20441,  2165a. 
Dental  corps,  1833b. 
Discharge,  2044i. 
Forfeiture,    usurping   power   by    general 

staff  corps,  1762a. 
Other  than  of  regular  army,  2091a. 
Officers*  Reserve  Corps,  1881a. 
Philippine   Service,  militia  drafted  into  fed- 
eral service,  3048a. 
Prisoners  of  war,  2162aa. 
Quartermaster's    Corps,    prisoners    of   war, 

2162aa. 
Quartermaster  sergeants,  2144a. 
Radio  sergeants,  2144a. 
Regrimental  supply  sergeants.  2144a. 
Regular  Army  Reserve,  1892b. 
Retired    enlisted   men.    Army    Mine   Planter 

Service,  1731aa. 
Retired  officers,  active  duty,  2080a,  2101a. 
Medical    corps,    failure   to  pass    physical 

examination,  1807aaa. 
Persons  receiving  retirement  pay  not  to 
receive  compensation  under  War  Risk 
Insurance  Act,  514ttt. 

Saddlers,  2144a. 

Sergeant  buglers,  2144a. 

Sergeants,  2144a. 

Signal  corps,  chauffeur,  1867h. 

Officers,  1807k.  1867m. 
Stable  sergeants,  2144a. 
Supply  sergeants,  2144a. 
Translators  for  Army  Service  Schools,  etc., 

2016aa. 
U.    S.   Disciplinary  Barracks   Guards,   extra 

duty  pay,  2161a. 
Wagoners,  2144a. 

PAT  OF  COAST   GUARD 

Cadets,  8459Vib(34%). 
Civilian  instructors,  8459%b(19%). 
District  superintendents,  8459V^a(2%). 
'  No  reduction  on  account  of  act  providing  for 
temporary  additional   officers,  24.S3n. 
Officers  on  sea  or  foreign  shore  duty,  8459^a 

Retired  officers,  active  duty,  26.'>3c,  2653d. 
Warrant  officers,  2053c,  2C53d. 

PAT  OF  MIUTIA 

Attendance  at  military  service  schools,  3072b. 
Attendance  at  training  camps,  3072a. 
Philippines,  service  of  United  States,  3048a. 
Property    and    disbursing   officer   for   United 
States,  3064a. 

PAT  OF  NAV% 

Absence  from  duty,  2900a. 

Additionnl.  persons  awarded  medals  or  cross- 
es, 2715c. 

Admirals,  2471aa,  2471aaa. 

Allowances  on  death  of  officers  or  enlisted 
men  to  widows,  etc.,  2870. 

Amendment  of  Act  May  22,  1917,  c.  114,  §§ 
4,  5,  not  to  affect,  2483ii. 

Bonus   upon  discharge,  2165a. 

Chief  of  naval  oponitions,  allowances,  621d. 

Chiefs  of  bureaus,  2S43aa. 


PAT  OF  KAVT  (Cont'd) 

Detail  of  officers  and  enlisted  men  to  Domin- 
ican Republic,  2813cc. 
Enlisted  men,  act  not  to  reduce,  2483iL 

Allowance    on    discharge    or    pladng   on 
reserve  list,  2165a. 
Firemen,  2857. 
Fleet  naval  reserve,  retainer  pay,  2900%b 

(3,  4). 
Gun  captains,  additional  pay,  2816a. 
Gun  pointers,  additional  pay,  2816a. 
Income  tax  exemption,  6336%ff. 
Judge  Advocate  General,  2843aa. 
Longevity  pay,  officers  and  men  detailed  to 

Dominican  Republic,  2813cc. 
Marine  corps,  allowances  on  death  of  officer 
or  enlisted  men  to  widows,  etc.,  2870. 
Gun  pointers  or  gun  captains,  2816a. 
No  reduction  on  account  of  act  providing 
for  temporary  additional  officers,  2483ii. 
Officers  and  men  detailed  to  Dominican 

Republic,  2813cc. 
Pay  clerks,  2916a. 
Retired   officers    on   active    duty,   26SS3c 

2653d. 
Retired  warrant  officers  on  active  duty, 

2653e,   2653d,   2659aa. 
Temporary     additional      officers,     2483j, 
2483n. 

Naval  Flying  Corps,  2952i4cc. 

Naval     reserve,     continuous     serrice     pij. 

2900%c(5). 
Naval  Reserve  Force,  active  service,  2900^1 
(19%). 
Annual  retainer  pay,  2900%a  (12^-12%. 

22%). 
Fleet     Naval     Reserve,     retainer     pay. 
2900%b(3,  4). 
No  reduction  on  account  of  act  providing  for 

temporary  additional  officers,  2483n. 
Nurse  Corps,  prisoners  of  war,  2162aa. 
Officers,  act  not  to  reduce,  248311,  25111 
Advances,  2841a. 
Allowance    on    discharge    or    pladng   od 

reserve  list,  21(!5a. 
Deduction  for  time  lost  through  miscon- 
duct,  2900a. 
Dental  corps,  2511  e. 
Detail  to  Dominican  Republic,  2813cc. 
Mileage   while   traveling  on  public  bnsi- 

ness,  2843a. 
No  reduction  on  account  of  act  provid- 
ing   for   temporary   additional    officers, 
2483n. 
Prisoners  of  war,  2162aa. 
Quarters   for   submarine   officers,   appropria- 
tion, 6761a. 
Retired   enlisted  men,  active  service,  2653c 

2(»53d,  2659aa. 
Retired  officers,  active  service,  2C53c,  2653d. 
2n,59aa. 
Ineligibility  for  promotion,  2G97h. 
Persons  receiving  retirement  pay  not  to 
receive   compensation  under  War  Risk 
Insurance  Act,  514ttt. 
Warrant   officers   on  active   duty,  2653d. 
2653e,  2659aa,  2895a,  2S95b. 
Temporary  additional  officers,  2483j. 
Vice  Admirals,  2471aa,  2471aaa. 
Warrant    officers,    retired    officers   on   active 
duty,  2653c.  2653d,  2659aa. 
Shore  duty,  2559a. 
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InterDal  revenae  tax,  accounting  for,  refusal 
or    failure    to    account   for,    penalties, 
6371%h. 
Amount,  630e%f. 
Collection,    refusal   or  failure   to  collect, 

penalties,  6371  V^h. 
Information,   refusal  or   failure   to   give, 

penalUes,  6371  i^h. 
OvercoUections,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%f,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Itcfunds,    taxes    on   articles   for    export, 

6371  Vik. 
Returns,  6309%f,  6371%j. 

Attestation  instead  of  oath,  6371  ^j. 
Refusal  or  failure  to  make,  penalties, 
6371M8h. 
Time  for  payment,  6309%! 


Experiments  with,  784a,  784b, 

PENAI«TIES 

See  Fines  and  Penaliiea, 

PENSIONS 

See  War  Risk  Insurance. 

Attorneys  not  to  receive  compensation  for 
prosecuting  claims  under  act  relating  to 
Spanish  war,  Philippine  insurrection  or 
Chinese  Boxer  rebellion,  8085b. 
Children,  Spanish  war,  Philippine  insurrec- 
tion and  Chinese  Boxer  rebellion,  8985a, 
8985b. 
Chinese  Boxer  rebellion,  widows  and  children, 

8985a,    8985b. 
Civil  War  veterans,  8972a. 
Claim  agents'   compensation,   not  to  receive 
for  prosecuting  claims,  under  act  granting 
pensions  to  persons  reaching  age  of  seven- 
ty-two  years  and   serving   ninety   days   or 
more,  8072a. 
Collection,  powers  of  attorney,  exempt  from 

internal  revenue  tax,  6318p(12). 
Examining  surgeons,  fees  and  mileage,  9101a. 
Indian  wars,  extension  to  Texas  volunteers, 
contracts   with    pension   attorneys   and 
daim   agents,  9067a. 
Extension  to  Texas  volunteers,  pensions 
to  widows,  9067a. 
Period  of  service,  9067b. 
Proof  of  enlistment  or  muster,  9067a. 
Philippine  insurrection,  widows  and  children, 

8985a,  8985b.  • 

Public    Health    Service    officers    detailed    to 

Army,  Navy,  or  Coast  Guard,  9141a. 
Selective  draft  men,  application  to,  2044j. 
Signal  corps,  officers  and  enlisted  men,  1867m. 
Spanish    war,    widows    and    children,    8985a, 

8985b. 
War  Risk  Insurance  Act,  effect  of,  514ttt. 
Widows,    Chinese    Boxer    rebellion,    8985a, 
8985b. 
Civil  War  veterans,  8981e. 
PhUippine  insurt-ection,  8985a,  8985b. 
Spanish  war,  8985a,  8985b. 


Census  office,  expenditure  for,  4388kk. 
Zone  rates,  7358a>7358d. 


Census  offidalt,  43881. 

Foreign   language   publications,   false   state^ 

ments  relating  to,  3115  ^/^j. 
Immigration  proceedings,  4289  V4i- 
Liquor  laws,  Alaska,  false  oath  in  prosecu- 
tion, 364300. 
District  of  Columbia,  false  oath  in  prose- 
cution, 3421%p. 
Search    warrant,    proceedings   for  obtaining, 

10496%s,  10514a-10514d. 
War  risk  insurance  act,  false  statements  in 
claims  under,  514nn. 


See  Distilled  Spirits  and  Wines, 
Internal  revenue  tax  on,  59861,  6309 %h. 


Alaskan     Prohibition     Act,     3643cc-3648dd, 

3643ff-^643gg. 
Cutting  timber  on  public  lands,  4992. 
Diversion    of    water    from    Niagara    River, 

9989b,  9989e,  9989h-9989j. 
Entry  into  or  departure  from  United  States, 

7628e-7628h. 
Foreign  language  publications,  3115%j. 
Forging,    etc.,    of   naval,   military   or  official 

permit,  10240c. 
Hunting,  fishing,  etc.,  on  national  forests,  dis- 
position of  receipts,  5187aa. 
Indian  lands,   rights  of  way  for  pipe  lines, 

4192. 
Prospecting   for  potassium,  4640e-4640k. 
St.  Elizabeth's  Hospital,  use  of  certain  lands, 

9308d. 
Steam  vessels,  excursions,  8230. 
Wines  for  sacramental  purposes  in  District 

of  Columbia,  3421^c. 

PERSON 

Defined,  7628h,  8146a,  8146t. 

PERSONAL  SERVICE  CORPORATTIONS 

See  Income  Tarn;  War  and  Excess  Profits 
Taw, 

PETITION 

Restoration  of  property  seized  for  violation 
of  embargo  on  exports  in  time  of  war, 
7678f. 

PETROLEUM  JELLIES 

Internal  revenue  tax  on,  6309^h. 

PETTIOOAT8 

Internal  revenue  tax  on,  6309% e. 

PHARMACISTS 

Alaska,  permits  for  transportation  of  alcohol, 
3643b-3643dd. 
Revocation    of    license   for    violation    of 
liquor  law,  3643n. 
District  of   Columbia,   revocation  of  license 
for  sale  of  liquors,  3421%bb. 
Sale  of  liquors,  3421^bb. 


Mint,  purchase  of  metal,  6494. 

Resale  or  recoinage  into  silver,  6478b. 

PHILANTHROPIC  SOCIETIES 

Postage    on    second    class    mail    matter    of, 
7358b. 


2826 


OBNBRAL  WDBX 
Ptofwcnew  an  to  seotloiis,  except  where  otherwise  Indicated.] 


FKII.XPPIKE  INSURBSOTION 

Pensions    to    widows    and    children,    89S5a, 
8985b. 


Constabulary,    naturalization    of   persons   in 

military  or  naval  service,  4352(7). 
Courts    of    first   instance,    condemnation    of 
property  intended  for  export  in  time  of 
war,  7678e-7678k. 
Jurisdiction,      espionage      act      offenses, 
10514b. 
Trading  with  Enemy  Act  violations, 
3115X^ii. 
District    attorney,    powers   under    espionage 

act,  10614b. 
Espionage  act  offenses,  10614b. 
Immigration  Act,  enforcement,  4289^ a. 
Head  tax  on  aliens  entering,  4280  ^aa. 
Lists  of  alien  passengers,  4289 %g. 
Importation   of  distiUed   spirits  into  United 

States  from,  8739bb. 
Income  tax,  6S36^yy,  6336^z. 

Revenue  act  of  1916  as  amended  by  rev- 
enue act  of  1917  in  force  in,  6371%a. 
Militia,  drafting  into  service  of  United  States, 
3048a,  p.  606. 
Pay  in  federal  service,  3048a. 
Naturalization    of    natives   in    service,    4362 

(7, 13). 
ReRident    commissioners    to    United    States, 

3814ff. 
Scouts,  appointment  to  fill  vacancies  in  grade 
of  second  lieutenants,  1920a. 
Existing  laws  in  force,  1991a. 
Officers,  appointment  as  officers  of  militia, 
etc.,  of  islands  drafted  into  service 
of  United  States,  1741a. 
Appointment  as  second  lieutenants  in 

Army,  1920a,  1920b. 
Computation    of    period    of    service, 
1741aa. 
War  risk  insurance,  certain  provisions  in- 
applicable to,  614nnnn. 
Trading  with  enemy  act  violations,  3115^>4ii. 

PHONOGRAPHS    AlTD    PHONOGRAPH 
RECORDS 

Internal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371  %h. 
Amount,  6309%a(4). 
Collection,   refusal   or  failure  to   collect, 

penalties,  6371  i^h. 
Information,   refusal   or   failure  to   give, 

penalties,  6371  ^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or   failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371^m. 
Refunds,    taxes    on    articles    for    export, 

6371%k. 
Returns,  6300%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309^b. 
Time  for  payment,  6309%d. 

PHOTOGRAPHERS 

Coast  and  Geodetic  Survey,  salaries,  8661a« 


(PHOTOGRAPHS  AND   PHOTOORAPR- 
IC  SUPPUES 

Internal  revenue  tax  on  films  or  plates,  ae- 
counting  for,  refusal  or  failure  to  ac- 
count for,  penalties,  6371  ^h. 
Amount,  6309%a(4). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal   or   failure  to  give, 

penalties,  6371  ^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371 H^ 
Payment,  lessee  to  pay,  when,  6371  Vim. 
Refusal  or  failure  to  pay,  penaltiei, 

6309%d,  6371^h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on   articles    for    export, 

6371  %k. 
Returns,  6300%d,  6371^j. 

Attestation  instead  of  oath,  6371^ 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  63091^b. 
Time  for  payment,  6309%d. 
National   defense   appliances,    photographmg, 

10212a,  10212b. 
Nonmailable  matter,  10401a>10401d. 

PHYSICIANS 

Bee  Opium, 

Exemptions  from  tax  on  medicinal  prepait- 
tions,  6309%h. 

Immigration,  4289^b. 

Indian  service,  salary,  4032a. 

Medical,  etc.,  service  for  persons  injured  m 
military  or  naval  service,  614r. 

Opium,  internal  revenue  tax,  6287g. 

Prescriptions  for  intoxicating  liquors  in  Dis- 
trict of  Columbia,  3421  %bb. 

War  risk  insurance  act,  examining  persons  in- 
jured, 614rr. 


PIANOS,  PIANO 
ORDS 


PLAYERS  AND  REC- 


Intemal  revenue  tax,  accounting  for,  refnsil 
or    failure    to    account   for,    penalties, 
6371  %h. 
Amount,  6309%a(4). 
Collection,   refusal   or  failure  to   collect, 

penalties,  6371  i^h. 
Information,   refusal   or   failure   to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371Hm- 
Refusal  or  failure  to  pay,  penaltiei; 

6309%d,  •371%h. 
Vendee  to  pay,  when,  6371^m. 
Refunds,    taxes   on   articles   for   export, 

6371^k. 
Returns,  6309%d.  637mj. 

Attestation  instead  of  oath,  6371^. 
Refusal   or   failure   to   make,  pensl- 
ties,  6871%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309Hd. 

PICTURE  FRAMES    . 

Internal  rsvenne  tax  on,  630956e. 

PICTURES 

Nonmailable,    violation    of    Espionage    Act, 
10401a-10401d. 


Interxud  revenue  tax  on,  6309%h. 
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PULSTEBS  CMEDIOINAI.) 

Internal  revenue  tax  on,  6309%h. 

PULTINITM 

Subject  to  act  regulating  sale,  etc.,  of  ez« 
plosiveB,  8115 %aaa. 

PUkTGBOUllBS 

Part  oi  Washington  Aqueduct  for,  8845a. 


See  Wharves. 

Acquisition  by  United  States  of  piers  of  cer- 
tain corporations,  3115jj. 


pnoTS 

Selective  draft,  2044d. 

PINET  BRAHOH  PABK  WAT 

Part  of  park  system  of  District  of  Colum- 
bia, 33tK)a. 

PINK  BOIXWORM 

Investigation,  etc.,  827a* 

PIPE  UNES 

Internal  revenue   tax   on  transportation   of 
oil  by,  accounting  for,  refusal  or  fail- 
ure to  account  for,  penalties,  ^^l^^h, 
Amount,  6309%  a  (e). 
By  whom  payable,  6309%b(d). 
Collection,   6309%c. 

Refusal  or  failure  to  collect,  penal- 
ties, 6371%h. 
Computation,   6309  %b. 
Exemptions,  6309%a(h). 
Information,   refusal  or  failure  to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371%  k. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6309%c,  6371%h. 
Returns,  6309%c. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%c. 
Oil,   requisition  and  operation  by  President 

for  common  defense  purposes,  3115%jj. 
Taxation,  Indian  lands,  4192. 


Internal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  6309%a(15). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal  or  failure  to   give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes   on   articles    for   export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

PLANTS 

Interstate  quarantine,  8760. 

Printed  packets,  envelopes,  etc.,  for,  820a. 


PLATING  CARDS 

Internal  Revenue  stamp  tax,  6318p(13). 

PLEASTTBE   BOATS 

Internal    revenue    tax,    accounting    for,    re- 
fusal or   failure   to   account   for,  pen- 
alties, 6371^h. 
Amount,  etc.,  5980q-5980t,  6309%a(20). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Computation,   5980q. 
Credits,  5980q. 
Information,  refusal  or  failure  to  give, 

penalties,  6371%  h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles   for   export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%J. 
Refusal   or   failure   to    make,   penal- 
ties, 6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

PLEDGES 

War   Finance   Corporation,   pledging   assets 

prohibited,  3115%g. 
Security     for     advances    by,     3116%dd- 

3115%ee. 
With  enemy  or  ally  of  enemy,  3115%dd(a). 

POCKET  BOOKS 

Internal  revenue  tax  on,  6309%e. 

POLICE 

Alaska,  enforcement  of  liquor  laws,  3643o. 
Capitol,  additional  number,  3408a. 

POLICIES 

iSfee  Insurance, 

POLITICAL  AFFILIATIONS 

Interstate  commerce   commissioners,  8596. 

POLO  MALLETS 

Internal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  6309%a(5). 
Collection,  refusal  or  failure  to   collect, 

penalties,  6371Mih. 
Information,   refusal   or   failure   to   give, 

penalties,  6371Mth. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

630916d,   6371%h. 
Vendee  to  pay,  when,  6371^  m. 
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POLO  MALLETS  (Oont'd) 

Internal  revenue  tax  (Cont'd) 

Refunds,    taxes    on    articles   for    export, 

637iy2k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  o£  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  63p9%d. 

POLTGAMT 

Porto  Rico,  prohibition,  3803aa. 

POOL  TABLES 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  6309%a(5), 
Collection,  refusal  or  failure   to  collect, 

penalties,  6371%h. 
Information,   refusal   or   failure   to  give, 

penalties.  6371^h. 
Overcollections,  credits  for,  6371,% k. 
Overpayments,  credits  for,  (5371  ^k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on   articles    for   export, 

6371%k. 
Returns,  *6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal   or    failure    to   make,   penal- 
ties, 6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

POP 

Internal  revenue  tax  on,  6161%d,  6161%e. 

PORTABLE  LIGHTING  FIXTURES 

Internal  revenue  tax  on,  6309%e.     . 

PORTO  RICO 

Agricultural  experiment  stations,  832bb. 
Agricultural  real  estate,  report  of,  3803pp. 
Appeals,   auditor's  decisions,  3803gg,  3803h. 

Circuit   court  of  appeals,  3803r,   3803rr, 
p.  179. 
Appointments     during     recess     of     Senate, 

3803JJ. 
Appropriations,  enactment,  3803n. 

Failure  to  make,  3803n. 

Limitations  on,  3803n. 

Order  of  payment  of,  3803n. 

Veto  of  items,  3803n. 
Attorney    general,    approval    of    treasurer's 
bond,  3S03eee. 

Membership  on  executive  council,  3803y. 

Residence,  3803e. 

Term  of  office,  3803e. 
Auditor,  assistants,  3803gg. 

Decisions,  3803gg. 

Appeals  to   governor,  3803gg,  3803h. 

Reports,  3803gg. 

Term  of  office,  3803gg. 
Authentication  of  notarial  acknowledgments, 

3803x. 
Bill  of  rights,  3S03aa. 

Bonds,  issuance  and  tax  exemption,  3803aaa. 
Bribery  of  officers,  3803n. 


POBTO  RICO  (Cont'd) 

Bureaus,  supervision  by  governor,  3808ddd. 

Transfers,  etc,  3S03ww. 
Cadets  at  military  academy,  2230c 
Capital  at  San  Juan,  3803b. 
Carriers,  rates,  etc.,  enactment  of  laws  re- 
lating to,  3803p. 
Census,  43S8a,  4388bb. 
Circuit  court  of  appeals,  appeals  and  writs 

of  error,  3803r,  3803rr,  p.  179. 
Commissioner  of  Agriculture  and  Labor,  ap* 
pointment,  3803e. 
Membership  on  executive  council,  380^. 
Powers  and  duties,  3803e,  3803££f. 
Residence.  3803e. 
Salary,  3803v. 
Term  of  office,  3803e. 
Commissioner  of  Education,  membership  on 
executive  council,  3803y.  . 
Residence,  3803e. 
Term  of  office,  3803e. 
Commissioner  of  Health,  appointment,  3803e. 
Membership  on  executive  council,  380^. 
Powers  and  duties,  38aSe,  3803g. 
Residence,  3803e. 
Salary,  3803v. 
Term  of  office,  3803e. 
Commissioner  of  Interior,  duties,  38D3f. 
Membership  on  executive  council,  SSOSy. 
Residence,  3803e. 
Term  of  office,  3803e. 
Corrupt  solicitation  of  public  officers.  3808b. 
Courts,  appointment  of  jud^res,  marshals  ind 
secretaries,  3803qq,  3803uu. 
Creation  by  legislature.  3803q. 
Jurisdiction   not  impaired  as  to  pendin^r 
matters,  3803xx. 
Deeds,  acknowledgment,  3803x. 
Departments,      supervision      by      governor. 

3803ddd. 
Director   of  labor,   charities  and   correction, 

office  abolished,  3808w. 
District  attorney,  3803qq. 
District  court  of  United  States,  appeals  and 
writs  of  error,  3803r,  p.  179. 
Certiorari,  3803r. 
Designation  of  court,  3803nq. 
District  of  Porto  Rico.  3803qq. 
Jurisdiction  and  nrocedure,  3803qq. 
Jurors,  3803b,  3803tt. 
Law  library,  3803ss. 
Officers,  etc.,  3803qq. 

Salaries,    determination    by    attorney 
general  of  United  States,  38C8t 
Payable  from   United   States  rev- 
enues, 3803qq.  aSOSt. 
Pleadings    and    proceedings    in    English, 

3803r. 
Removal  of  causes.  3803r. 
Terms  of  court,  3803r. 
District  judge,  appointment,  3803qq. 
Salary,  969,  3803qq. 
Term  of  office,  3803nq. 
Vacancy  in  office,  3803qq. 
Elections,  districts,  3803k. 

Qualifications  of  voters,  3803nn. 
Executive  council,  composition,  3S03y. 
Election  districts,  3803k. 
Heads     of     departments    to     constitota, 
3803e. 
Executive  departments,  3803e. 

Consolidation   or  abolition,  3808oo. 
Creation,  8803ddd,  8803e,  3808oo. 
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PORTO  RIOO  (Cont'd) 

DxecutiTe  departments  (Cont'd) 

Head  to  act  as  governor  ad  interim,  380311. 
Executive    secretary,    appointment,    3803hh, 
3803y. 
Designation  to  j>erform  doties,  3803bh. 
Powers  and  dnties,  38a3hh. 
Salary,  3803hh. 

Temporary  appointment,  8803y. 
Existing   laws    continued    in    force,    3803yy, 

3808Z. 
Export  duties,  prohibition,  3803aaa. 
Fees,  fines,  etc.,  part  of  United  States  rev- 
enues, 3803ss. 
Government  expenses,  payment  from  insular 

revenues,  3S03bbb. 
Governor  ad  interim,  designation,  880311. 
Governor,  appeals  to  from  d<*cisions  of  au- 
ditor, 3803h. 
Appointments  by,  heads  of  departments, 
3803e. 
Judges,     marshals,    etc.,    of    courts, 

3803qq,  3803uu. 
Temporary   character,  3808y. 
Approval  of  franchises  granted  by  Public 

Service  Commission,  3803p. 
Approval  or  veto  of  bills,  3803n. 
Calling    special    sessions    of    legislature, 

3803mm. 
Duties  delegated  to  by  President,  3?^03ddd. 
Executive  powers  vested  in,  3803ddd. 
Powers  and  duties,  3803ddd. 
Reports  by,  to  Congress,  3803pp. 

To   executivp  departments  of  TTnited 
States,  38a^ddd. 
Reports  to.  by  auditor,  3803gg. 

By   heads   of   executive   departments, 
3808e. 
Residence  and  office,  3803ddd. 
Supervision  over  office  of  auditor,  3803gg. 
Term  of  office,  3803ddd, 
Transfer  of  bqreaus  and  offices,  3803ww. 
Transmitting  to  United  States  executive 
department  copies  of  Porto  Rican  laws, 
38081. 
Veto  of  bills,  3803n. 
Habeas  corpus,  power  to  grant,  3803u. 

Suspension,  3803aa,  3803ddd. 
Harbors,   navigable  waters,  etc.,  transfer  to 
insular  government,  3803cc. 
United  States  laws  applicable  to,  3803cc. 
Importation   of   distilled   spirits  into   United 

States  from,  3115ii/i2<rKgg,  873dbb. 
Income  tax,  633e%yy,  6336i^z. 

Revenue  act  of  1916  as  amended  by  rev- 
enue act  of  1017  in  force  in,  6371%  a. 
Internal  revenue,  receipts,  payment  into  Porto 
Rican  treasury,  3803ccc. 

Interfitate  commerce  acts  not  applicable  to, 

3803p. 
Intoxicating     liquors,    import     into    United 
States,  31151  i/i2gggg,  8730bb. 
Prohibition,  3803aa. 
Repeal  of  act,  3803aa. 
Judges,  appointment,  3803gq,  3803uu, 
Judicial  power,  3803q. 
Judicial  process,  style  of,  8803d. 
Juries,  fees  and  mileage  of  jurors,  3803 tt. 

Qualifications,  etc.,  3803s. 
Justices  of  supreme  court,   associate  justices, 
3803q. 
Associate  justices,  salaries,  3803v. 


PORTO  RIOO  (OoBt'd) 

Justices  of  supreme  court  (Cont'd) 
Chief  justice.  3803q. 
Salary,  3803y. 
LawB,  reqairements  as  to  form,  passage,  etc, 

8803n. 
Legislature,  3806j-3803pp. 
Adjournments,   3803n. 
Amendment,  etc,  of  laws,  3803yy. 
Annulment  by  Congress  of  laws  enacted 

by,  3803n. 
Bills,   adoption    over  veto    of    governor, 
3803n. 
Alteration  or  amendment  on  passage, 

8803n. 
Appropriations,  8803n« 
Approval    or    disapproval    by    Presi- 
dent of  United  States,  3803n. 
Approval  or  veto  by  governor,  3803n. 
Enacting  clause  of,  3803n. 
Limitation   of  time    for    introducing, 

8808n. 
Passage,  3803n. 
Printing,  3803n. 

Reference  to  committees,  3808n. 
Revenue  bills  to  originate  in  house  of 

representatives,  8803n. 
Signing,  3803n. 
Veto,  3803n. 
Bribery  or  corrupt  solicitation,  8803n. 
Committees,  3803n. 

Copies  of  laws  enacted  by,  transmissicm 
to  United  States  executive  department, 
3803i. 

House   of   representatives,   3803J. 

Determination  of  election  and  qualifi- 
cations of  members,  3803m. 

Election  of  members,  3803jjJ. 
Time  for  holding,  3803kk. 

Members  at  large,  3803jjj. 

Members    not     to    hold     other    office, 
3803J. 

Number  of  members,  3803jjj. 

Organization  and  election  of  officers, 
3803m. 

Per  diem   and    mileage    of  members, 
3803/Z. 

Powers,  3803m. 

Qualifications  of  members,  3803jjj. 

Representative        districts,        3S03k, 
3803kk. 

Term  of  office  of  members,  3803Z. 
Vacancies,  special  elections,  38032. 
Joint  resolutions,  signing,  3803n. 
Journals,  3803n. 

Legislative  power  vested  in,  3803J. 
Officers  and  employes,  3803n. 
Ordinances,  power  to  amend,  etc.,  3803oo. 
Passage  of  bills,  3803n. 
Powers,  3803oo. 

Organization  of  courts,  3803q. 
Prescribing      qualifications      of     voters, 

3803nn. 
Senate,  3803J. 

Approving   transfer   of    bureaus    and 

offices,  3803WW. 
Consent  to  appointments,  judges,  court 
officials,  etc.,  3803uu. 
Resident   commissioner,   3803o. 
Determination  of  election  and  qualifi- 
cations of  members,  3S03m. 
Districts,  3803k. 
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PORTO  RICO  (Cont'd) 

legislature   (Cont'd) 
Senate  (Cont'd) 

Election  of  members,  3803jj. 

Time   for   holding,   3803kk. 
Members  at  large,  3803jj. 
Members    not    to    hold    other  office, 

3803Z. 
Number  of  members,  3803jj. 
Organization  and  election  of  officers, 

3803m. 
Per   diem   and    mileage   of   members, 

S80SII 
Powers,  3803jj,  3803m. 
Qualifications  of  members,  3803jj. 
Senatorial  districts,  3803k,  3803kk. 
Special  sessions,  3803mm. 
Term  of  office    of    members,    3803jj, 

3803Z. 
Vacancies,  special  elections,  38031. 
Sessions,  3803mm,  3803n. 
Mandamus,  power  to  grant,  3808u. 
Marshals,  appointment,  3803qq,  3803uu. 

Term  and  salary,  3803qq. 
Municipalities,  elections,  3808kk. 
Expenses,  how  paid,  3808w. 
Legislative  power,  3803kk,  8803oo. 
Limitation  of  indebtedness,  3803aaa. 
Officers,  salaries,  3803vv. 
Ordinances,     alteration     by     legislature, 
3803oo. 
Naturalization    of  natives  in    service,    4352 

(7, 13). 
Naval   Academy,   appointing  midshipmen   to, 

2726c. 
Officers,  bonds,  terms,  3803v. 
Corrupt  solicitation,  3803n. 
Extra  compensation  prohibited,  8803n. 
Oaths,  3803d. 
Offices  abolished,  3803w. 
Present  officers  continued  in  office,  3803w. 
Reports,  to  whom  made,  3803dd,  3803ddd, 

3803pp. 
Salaries,  3803v,  3803w. 

Increase  or  reduction,  3803n. 
Senators  and  representatives  not  to  hold 

other  office,  38031. 
Temporary  appointments,  3803y. 
United  States  citizenship  required,  3803d. 
Offices,  transfers,  etc.,  3803ww. 
Public     and     quasi-public     franchises,     etc., 

grants  of,  3803p,  3803pp. 
Public  indebtedness,  limitation,  3803aaa. 
Public  property,   transfer  to  insular  govern- 
ment, 3803c. 
Public   service   commission,    compensation   of 
members,  3803p. 
Constitution  of,  3803p. 
Election,  S803kk. 
Powers,  3803p,  3803pp. 
Term  of  office  of  members,  3803p. 
Public  service  corporations,  special  provisions 

in  franchises,  3S03pp. 
Repeal  of  conflicting  laws,  3803z. 
Represpntative  districts,  3803k. 
Resident  commissioner,  term  of  office,  3803o. 

Vacancy  in  office  of,  3803o. 
Restrictions      relating      to     government    of, 

3803aa. 
Secretaries  of  courts,  appointment,  3803uu. 
Secretary   of    Porto  Rico,    office    abolirhed, 

3803w. 
Senatorial  districts,  3803k. 


PORTO  RIOO  (Cont'd) 

Supreme  Court  of  Porto  Rioo,  appeals  and 

writs  of  error,  p.  179,  3808rr. 
Territory  included  in,  3803a. 
Time  of  taking  effect  of  act,  3803y. 
Treasurer,  bond,  3808eee. 

Membership  on  executive  council,  3808y. 

Residence,  3803e. 

Term  of  office,  8803e. 
United  States  citizenship,  3803bb. 
United  States  laws  extended  to,  3803cce. 

Internal  revenue  laws  excepted,  3803occ. 

Interstate  commerce  laws  excepted,  380S^ 
Witnesses,  fees  and  mileage,  38U3tt. 

POSTAGE 

See  MaU$. 

Adjustment  of  claims  of  postmasters  for  kMHi 

by  burglary  or  fire,  7211a. 
Aeroplane  mail,  7367a. 
Cards,  nonmailable,  violation    of    E^spionafe 
Act,  10401a-10401d. 
Rate  of  postage,  7354aa.  , 

Use  of  mails  for  advertisement  of  intoxi- 
cating liquors  intended  for  prohibition 
states,  10387a~1038Vee. 
Drop  letters,  increased  rate  repealed,  7354aa. 
First  class  matter,  increase  of,  payment  into 
general  fund  of  treasury  of  difference  be- 
tween.  repeal,  7354aa. 
Franks  and  free  transmission,  censoa  mat- 
ter, 7376. 
Letters  written  by  soldiers,  etc,  in  for- 
eign countries,  7354aa. 
Naturalization  matter,  73S5b. 
Selective  Draft  matter,  20i4f. 
Newspapers  and  periodicals,  editions  mailed 
to  one  zone  not  exceeding  one  pound, 
7358c. 
Filing  copy  with  postmaster,  7358a(c). 
Rates,  advertising  matter,  7358a(b). 
Daily  papers  deposited  in  letter  car- 
rier offices,  7360a. 
Increase,  7358a. 
Mailed  by  other  than  publisher  or  news 

agent,  7361a. 
Publications    of    religious    organisa- 
tions, 7358b. 
Zone  rates,  7358a-7358d. 
Postal  Savings  stamps,  7585. 
Rates,  aeroplane  mail,  7367a. 

Drop  letters  and  postal  cards,  7354aa. 
First  dass  matter,  7354aa. 
Second  class  matter,  advertising  matter, 
7d58a. 
Daily  newspapers  deposited  in  letter 

carrier  offices,  7360a. 
Editions  mailed  to  one  zone  not  ex- 
ceeding one  pound,  7358c. 
Increase,  7358a. 
Mailed   by    other    than    publisher   or 

news  agent,  7361a. 
Published   by   religious,   etc.,   organi- 
zations, etc.,  7358b. 
Zone  rates  to  relate  to  entire  balk  mailed 
to  any  one  zone,  7358d. 

POSTAIi  CARDS 

See  Postage, 

P08TAI.  GRIMES  AND  OFFEHSES 

Advertisement  of  intoxicating  liquors  intend- 
ed for  prohibition  states,  10387a-10387eeb 
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POSTAL   ORIMES  AKD    OFFEH8S8 

(Cont'd) 

Disloyal  letters,  etc.,  10401a-10401c,  10514a- 
10514d. 

Search  warrants,  10486%a-10496^v. 

Unlawful   use    of   official   envelopes,   census 
office,  7376. 
Naturalisation  matter,  7385b. 

Urban  and  interurban  electric  railways,  re- 
fusing to  perform  postal  mail  seryice, 
7431aa. 

Water  routes,  refusal  to  carry  mails  as 
freight  or  express,.  7454a. 

POSTAI.   GUIDE 

Contracts,  adjustment  of  compensation, 
7446a. 

POSTAI.  SAVINGS  DEPOSITORIES 

Deposits,  amount,  7585. 

'Cash  deposited  by  alien  in  lieu  of  bond 
for  admission  to  United  States, 
4289%  kk. 

Maximum  limit,  7585,  7586a. 

Nod  interest  paying  deposits  not  accept- 
ed, 7586a. 

Postal    savings    cards    and    stamps    for 
small  amounts,  7585. 

Restrictions,  7585. 

POSTAI.  SERVICE 

See  Mail  Carriers;  MaiU;  PoBiage;  Tosial 
Crimea  and  Offenses;  Postal  Savings  De- 
positories; Postmaster  General;  Postmas- 
ters; Post  Office  Department;  Post  Office 
Inspectors;  Post  Offices;  RaUtoay  Mail 
Service;  'itural  Free  Delivery  Service; 
Rural  Post  Roads, 

Aeroplane    mail    service,    appropriation    for, 
7430a. 
Equipment    and    supplies    for    purchase, 

7430c. 
Purchase  of  aeroplane,  7430a. 
Appropriations,  aeroplane  mail  service,  7430a. 
Congressional       commission's       expenses, 

609a. 
Motor  express  routes,  7301a. 
Auditing  accounts  and  vouchers,  352a. 
Clerks    and    employes,    allowances    to    third 
class  offices,  7237a. 
Appointment  and  assignment,  7231b. 
Compensatory  time  for  Sunday  or  holiday 

service,  7239aa-7239e. 
Eight    hour    day    for    certain    employ^, 

7238b. 
Excess  of  number  of  clerks  appropriated 

for  for  particular  grades,  7236a. 
First  and  second  class  post  offices,  ex- 
ceeding   number    appropriated    for 
for  particular  grades,  7236a. 
Grades,  7236aa,  7236aaa. 
Foreman  and  stenographers  at  first-class 

offices,  7231a. 
Furnishing  information  to  commission  to 

readjust  salaries,  609a. 
Leaves  of  absence,  7241a. 
Liberty  Loan  bonds  in  lieu  of  other  bonds, 

7193a. 
Overtime,  restrictions  on,  7245b. 
Reinstatement  of  employes  entering  mili- 
tary service,  7244aa. 
Selective  draft,  2044d. 


POSTAL  SERVICE  (Cont'd) 

Clerks  and  employes  (Cont'd) 

Service  in  connection  with  sale  of  United 
States    war -savings    certificates,     etc, 
6829mm. 
Services  on  Sundays  and  holidays,  7239aa- 

7239e. 
Temporary     or     auxiliary     clerks,     pay, 

7245a. 
Third  dass  offices,  7237a. 

Postmasters  on  leave  without  pay  for 
military  purposes,  7231aa. 
Commission  to  adjust  salaries,  etc.,  609a. 
Holidays,  7239aa. 
Liberty  Loan  bonds  in  lieu  of  other  bonds  of 

contractors,  officers  and  employes,  7193a. 
Motor  vehicle  truck  and  express  routes,  ac- 
counts, 7301a. 
Appropriation  for,  7801a. 
Establishment,  7301a. 
Report  to  Congress,  7801a. 
Officers,  Liberty  Loan  Bonds  in  lieu  of  other 

bonds,  7193a. 
Post-route  maps,  sales,  7264a. 
Rural-delivery  maps,  sale,  7264a. 
Salaries,  readjustment  by  commission,  609a. 
Selective  draft  of  persons  employed  in  trans- 
mission of  mails,  2044d. 
Reinstatement  after  discharge,  7244aa. 
Transportation   by    electric   and   cable   cars, 

compensation,  7431a. 
Use  in  violation  of  Espionage  Act,  10401a- 
10401d. 

POSTAL  SUPPLIES 

Districts  and  central  offices  for  distribution 
of,  579a. 

POSTMASTER-GENERAL 

Adjustment    of    claims    of    postmasters   for 

losses  by  burglary  and  fire,  7211a. 
Adjustment  of  salaries  of  postmasters,  7220a. 
Advertisement  of  intoxicating  liquors  intend- 
ed for  prohibition  states,  designation  of 
states  having  prohibition,  10387c. 
Regulations  as  to  exceptions  of  wines  for 
sacramental  purposes,  10387e. 
Aeroplane  mail   service,  7430a-7430c. 
Aeroplanes    and    automobiles   received   from 

Secretary  of  War,  7430b. 
Assignment  of  clerks  and  employes  to  bu- 
reaus, etc.,  572a. 
Assistant  Postmasters  General,  first  assist- 
ant, clerks,  appointment  and  assignment 
of,  7231b. 
Signing    mail    transportation    contracts, 

58ia. 
Third  Assistant,  division  of  finances,  su- 
perintendent, bond,  578. 
Division    of    finance,    superintendent, 
salary,  578. 
Carrying  mails,  contracts,  Liberty  Loan  bonds 
in  lieu  of  other  bonds  of  contractors,  7193a. 
Coi} tracts  for   supplies,  adjustment  of  com- 
pensation, 7446a. 
Districts  and  central  office  for  distribution  of 

supplies,  etc.,  designation,  579a. 
Fixing  rates  for  transportation  of  mails  by 

electric  and  cable  cars,  7431a. 
Foreign  language  newspapers,  permits,  etc., 

3115%j. 
Internal  revenue  stamps  furnished  to,  6318o. 
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POSTMASTEB.-OENEBAI.  (Cont'd) 

Liberty  Loan  bonds  in  lieu  of  other  bonds, 
regulations  for,  7193a. 

Mall  contracts,  American  vessela,  7639a. 

Motor  express  routes,  7301a. 

Motor  vehicle  truck  routes,  7301a. 

Per  diem  allowance  to  post  office  inspectors, 
7548a,  7648b. 

Postal  savings  depositaries,  postal  savings 
stamps,  regulations  for  issue,  sale  and  can- 
cellation, 7585. 

Post  offices,  first  and  second  class,  exceeding 
number  of  clerks  appropriated  for  for  par- 
ticular grades,  7236a. 

Post  route  maps,  sale,  7264a. 

Prohibition  states,  designation  of,  10387c. 

Reports  to  Congress,  censorship  of  mails, 
7546a. 

Rewards,  detection  of  post  office  burglars, 
etc.,  582a. 

Rural  delivery  maps,  sale,  7264a. 

Salaries,  clerks  and  employes,  572a. 

Railway  mail   service,  postal  clerks,  fix- 
ing,  7509b. 

Sale  of  post-route  maps  and  rural-delivery 
maps,  7264a. 

Second  class  matter,  separation  into  zones, 
7360a. 

Statement  of  assignments  of  employes,  etc, 
572a. 

Transfer  of  collections  on  sale  of  internal 
revenue  stamps  to  treasury  as  internal  rev- 
enue collections,  6318o. 

Travel  allowance  to  railway  mail  service 
postal  clerks,  7519. 

Vehicle  service,  adjustment  of  compensation, 
7446a. 

War  savings  and  thrift  stamps,  expense  of 
sale,  etc.,  advanced  to,  6829Z(%). 

POSTMASTERS 

Assistant  postmasters,  salaries,  7227a,  7237b. 

Third  class  offices,  7237b. 
Central  stations  for  distribution  of  supplies, 

etc.,  not  to  change  employes,  579a. 
Commission    to   readjust   salaries,   etc.,   fur- 
nishing information  to,  609a. 
Copies  of  publications  filed  with,  7358a(c). 
Foreign  language  newspapers,  permits,  etc., 

8115%j. 
Losses    by    burglary    and    fire,    adjustments, 

7211a. 
Salaries,  adjustment,  7220a,  7226a. 

Commission  to  investigate,  etc.,  609a. 
Fourth  class,  7218aa,  7226a. 
Sale  of  internal  revenue  stamps,  6318o. 

Additional  bonds,  6318o. 
Third  class,   allowance  for  clerical  services, 
7231aa,  7237a. 

POST  OFFICE  DEPABTBIEK T 

Accounts,  districts  and  central  offices  for  au- 
dit of,  579a. 
Auditor  for,  diminution  of  positions  in  office 

of.  352a. 
Clerks  and  employes,  assignment  to  bureaus, 
etc.,  572a. 
Salaries,  re-adjustment,  572a,  609a. 
Services    of,    for    issue,    etc.,    of    United 
States  bonds  and  certificates  of  indebt- 
edness, 6829mm. 
Commission    to    readjust    salaries    of   postal 
service  employes,  609a. 


POST  OFFICE  DBPARTMEHT  (Cont'd) 

Contracts,  signatures,  584a. 

HoUdays,  7239aa. 

Mail  transportation  contracts,  ngnatnre, 
584a. 

Reward  for  detection,  etc.,  of  post  office  bar- 
glars,  etc.,  582a. 

Salaries,  adjustment,  commission  to  investi- 
gate, etc.,  572a,  609a. 

Seal,  mail  transportation  contracts,  584&. 

War  savings  and  thrift  stamps,  expenditnrcf 
for,  6829Z(^). 

POST  OFFICE  INSPECTORS 

Per  diem  allowance,  7548a,  7548b. 

POST  OFFICES 

See  Postmasien. 

Clerks,  employment  of  regular  derks  over- 
time, 7245b. 
Excess  of  number  of  clerks  appropriated 

for  for  particular  grades,  7236a. 
Grades,  7236aa. 

Leaves  of  absence,  credit  for,  7241a. 
Overtime,  restrictions,  7245b. 
Promotion,  7236aa. 
Salaries,  7236aa. 
Third  class  offices,  7237a. 
First  and  second  class,   hours  of  labor  for 
watchmen,  messengers,  etc,  723Sb. 
Rental,  7259a. 

Stenographers,  salaries,  7231a. 
Substitute  temporary  or  ancillary  derks 
and  letter  carriers,  pay,  7245a. 
Foremen,  salaries,  7231a. 
Fourth   class   not   to   be   advanced   to   third 
class  by  reason  of  temporacy  increase  of 
salaries,  7218aa. 
Post  route  maps,  sale  of,  7264a. 
Rewards  for  detection  of  burglars,  robbers 

and  mail  robbers,  5S2a. 
Supervisory      officials,      salaries,      minimum, 

7227a. 
Third   class,    allowance   for   clerical   service, 
7237a. 
Allowance  for  fuel,    7259a. 
Rentel,  7259a. 

POST  ROADS 

See  Rural  Post  Roads. 

POTASSIUM 

Prospecting  for  and  leases  of  lands  contain- 
ing, 4640e-1640k. 

POTATOES 

Purchase,  storage  and  sale  by  President, 
3115%j. 

POWDER 

Regulation  of  manufacture,  etc,  during  war, 
3115^a-S115^kk. 

POWER  BOATS 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure  to  account  for,  penalties, 
6371%h. 

Amount,  etc.,  5980q-5980t,  6309%a(20). 

Collection,  refusal  or  failure  to  collect, 
penalties,  6371  %h. 

Computation,  5980q. 

Credits,  5980q. 
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POWiat  BOATS  (Cont'd) 

Internal  revenue  tax  (Cont'd) 

Information,   refusal  or  failure  to  give, 

penalties,  6371^h. 
OvercoUections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371^m. 
Refunds,    taxes    on  articles   for   export, 

6371i^k. 
Returns,     attestation    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 

POWER  OOMPANI£S 

Diversion  of  waters  of  Niagara  river,  9989J. 
Permits  for  transmission  of  power  from  Can- 
ada, 9989b. 

POWERS 

Protection    of   persons    in    military    service 
against  sales  under,  3078^ff. 

POWERS  OF  ATTORNET 

Internal  revenue  tax  on,  6318hh-6318p. 
Affixing  stamps  after  issue,  etc.,  6318hh. 
Amount.  6318p(12). 
Assistant    treasurers    of    United    States, 

sale  of  stamps,  6318p. 
By  whom  payable,  6318i. 
Collection  of  omitted  taxes,  6318n. 
Cutting,  tearing,  etc.,  stamps  from,  pen- 
alty, 63182. 
Depositaries    of   public   moneys,   sale    of 

stamps,  631 8p. 
Exemptions,  6318j,  6318p(7),  6318p(12). 
Fraudulent  cutting  etc.,  of  stamps  from, 

penalty,  63181. 
Having  in  possession  washed,  restored  or 

altered  stamps,  penalty,  6318L 
Issue,  registration,  sale  or  transfer  with- 
out stamps,  penalty,  6318k,  6318Z. 
Postmasters,  sale  of  stamps,  6318o. 
Record  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Record     or    registration    of    unstamped, 

6318hhhh. 
Stamps,  assistant  treasurers  to  be  fur- 
nished with,  631 8p. 
Cancellation,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution    and    sale,    6318n-6318p. 
Postmaster    general   to   be   furnished 

with,  63180. 
Preparation,  6318n. 
Printing,  6318n. 

Unlawful  removal  of,  penalty,  6318Z. 
Using  canceled  stamps,  penalty,  6318L 
Using  without  canceling  same,  penal- 
ty, 6318k. 
Unstamped  as  evidence,  6318hhh. 
Validity,  alien  enemies,  3115^ee(h). 

PRECIOUS   STONES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%f. 

Supp.U.S.C0MP.a9-179 


PRECIOUS   STONES  <Cont*d> 

Internal  revenue  tax  (Confd) 

Collection,  refusal  or  failure  to  collect, 

penalties,  6371^h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371  ^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  'failure  to  pay,  penalties, 

6309%f,  6371^h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   on   articles    for   export, 

6371%k. 
Returns,  6309%f,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Time  for  payment,  6309%f. 


Soldiers,   sailors  and  marines,  appointments 
to  office,  3214a. 
V^ork    on    roads   and    trails   in   national 
forests,  5150aa. 
Transportation   of   commodities   essential   to 
national  defense,  8563(10). 

PREFERRED  CAUSE 

Petition  for  restoration  of  property  seized 
for  violation  of  embargo  on  exports,  7678f. 

Proceedings  in  court  of  claims  to  determine 
compensation  of  federal  controlled  trans- 
portation systems,  3115%c. 

Prosecutions  under  selective  draft  act,  2044e. 


War  risk  insurance,  see  War  Risk  Insurance. 

Life  insurance,  persons  in  military   service, 

3078%k,    3078i/4m,    3078%mm. 
Official  bonds,  Porto  Rico  officers,  3803v. 

PRESIDENT 

See  Proclamation, 

Acquiring  land  for  naval  purposes  at  Cape 

May,  New  Jersey,  2804bbb. 
Aircraft,    establishing    executive    agency    to 

supervise  production  during  war,  283c. 
Appointments  by,  air  craft  board,  31151/8  2b. 
Alien  property  custodian,  3115^cc. 
Army  chaplains,  1868a,  1868b. 
Assistant  director  of  census,  915. 
Assistant     Secretaries     of     Agriculture, 

790a. 
Assistant    Secretaries    of    the   Treasury, 

351a. 
Assistant  Secretary  of  War,  312. 
Attorney  General  of  Porto  Rico,  3863e. 
Auditor  of  Porto  Rico,  3803gg. 
Board  to  recommend  general  staff  officers, 

1762a. 
Boiler  inspectors,  8632. 
Brigadier  generals,  marine  corps,  2901b. 

Medical  department,  1806b. 
Cadets  at  military  academy,  2230c. 
Capital  Issues   Committee,  3115%kk. 
Chaplains,  1868a,  1868b. 
Chief  Justice  of  Court  of  Claims,  1127. 
Chief  warrant  officers  of  navy,  2554aa. 
Circuit  judges,  1109. 
Coast  and  Geodetic  Survey  field  officerSt 

8562b. 
Colonels,  Marine  Corps,  29011). 
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PRESIDENT  (Cont'd) 

Appointments  by  (Cont'd) 

Commissioner    of    Education    of    Porto 

Rico,  3803e. 
Directors     War     Finance     Corporation, 

3115%b. 
District  judsres,  northern  district  of  Tex- 
as, 968i. 
Porto  Rico,  3803qq. 
Western  District  of  Texas,  968h. 
Explosives  inspectors,  3115%g. 
Federal  Board  for  Vocational  Training, 

9390^cc. 
General  officers  in  army,  2044h,  2044i. 
Governor  of  Virgin  Islands,  3924%  a. 
Interstate  commerce  commission,  8596. 
Judge  advocates  from  civil  life,  1775aa. 
Judges  of  Court  of  Claims,  1127. 
Judges  to  fill  vacancies  on  retirement  of 

incumbent,  1237. 
Justices  of  supreme  court  of  Porto  liico, 

3803q. 
Lieutenant    colonels    in    Marine    Corps, 

2901b. 
Major  generals,  1717bbb. 
Marine  Corps,  2901a. 
Medical  department,  1806b. 
Naval  machinists,  2556a. 
Officers  of  Naval  Dental  Corps,  2511e. 
Second  assistant  secretary  of  war,  312. 
Selective  draft  boards,  2044d. 
Signal  corps,  1867j. 
Supervising   inspector   general   of  steam 

vessels,  8155. 
Temporary  additional  officers  of  Navy  and 

Marine  Corps,  2483g,  2483m. 
Third  assistant  secretary  of  war,  312. 
Under  Secretary  of  State,  297. 
Waterways    Commission,    1003%  a. 
Approving  appointments,  board  of  survey  of 

seized  foreign  vessels,  8146s. 
Approving    credits    for    allied    governments, 

6829jjj(a). 
Approving  Porto  Rican  laws,  3803n. 
Army,  care   and   treatment  of  persons  dis- 
charged from,  2019d. 
Citizens  of  allied  nation  discharged  from 
military  or  naval  forces,  care  of,  2019d. 
Commissioning  persons  born  in  Austria 

and  Germany,  1991aa. 
Corps  of  engineers,  increase  of  strength, 

of,  1842a. 
Discharge  of  enlisted  men,  2044g. 
Discharge    of    officers    temporarily     ap- 
pointed, 20441. 
Enlisted    Reserve   Corps,    assignment   to 
organizations  of  Army,  1892e. 
Designation  of  grades  in,  1892e. 
Ordering  to  active  service,  1892e. 
Rules  for  enlistment  in,  1802e. 
General   staff  corps,   suspending  restric- 
tions on  details  to  District  of  Colum- 
bia, 1762aa. 
Intoxicating  liquors,  regulations,  2019a. 
Medals   and  decorations,   1948a-1943m. 
Regular  Army  Reserve,  organization,  etc., 

1892b. 
Regulations,  awarding  medals  and  deco- 
rations, 19431. 
Selective  draft,  2044p. 
Reserve  Officers  Training  Corps,  detail- 
ing enlisted  men  to,  1881jjjj. 
Detailing  officers  to,  1881jjj. 
Establishment,  1881f,  I88I0. 


PBESIDEHT  (Oont'd) 

Army  (Cont'd) 

Retirement    of    provisionally    appointed 

second  lieutenants,  1920b. 
Rules  and  regulations  for  appointment  of 

second  lieutenants,  1920a. 
Sale  of   airplane   material,  1872bb. 
Signal  corps,  detail  of  officers,  1867g. 

Increase  in,  1867f-1867o. 
Transferring   certain   retired   officers  to 

active  list,  2073aa. 
Waiver  of  age  limits  in  grade  of  second 
lieutenants,  1920a,  1920aa. 
Aviation,       appropriations,       apportionment, 
1867dd^. 
Reservation  of  government  property  or 
pubUc  lands  for,  1867dddd,  1867n. 
Charters,    freight    rates,    etc.,    of    vessels, 

3115Vi6f,  3115i/i6kk. 
Coast  and   geodetic   survey,  appointment  of 

field  officers,  8562b. 
Coast  guard,  temporary  advancement  of  of- 
ficers on  retired  list,  2653d. 
Temporary  promotions  of  certain  officers, 

8459%a(2Vi6). 

Common  carriers,  preference  in  transporta- 
tion of  commodities  essential  to  national  de* 
fense,  8563(10). 

Compensation  for  securing  preference  for 
war  transportation  fixed  by,  8563(10). 

Consent  to  consolidation  or  abolition  of  exec- 
utive departments  in  Porto  Rico.  3803oo. 

Conservation,  distribution,  price  fixing,  etc., 
of  food,  fuel  and  other  necessaries, 
3115%a-^115%rr. 

Conservation  of  ores,  metals,  and  minerals, 
3115%s-3115%nn. 

Consolidating  bureaus,  commissions,  etc., 
during  war,  283b. 

Consular  and  diplomatic  officers,  additional 
Compensation  to,  3198a,>  3198b. 

Co-or<Unation  of  executive  agencies,  283a- 
283f. 

Dehydration  plants,  use  of  appropriation, 
839b. 

Docks,  etc.,  of  certain  corporations,  acqui- 
sition of,  3115JJ. 

Employes  of  executive  departments,  etc,  de- 
tail of  to  office  of,  229. 

Executive  orders,  conservation  of  food,  etc, 
p.  659. 

Exports  in  time  of  war,  7678a-7678k. 

Federal  controlled  transportation  systems, 
use  of  revolving  fund,  3115%f. 

Food  relief  of  certain  peoples  in  EiUrope, 
7706a. 

Foreign  vessel  violating  law  of  nations  com- 
pelled to  depart  by,  10179. 

Governor  of  federal  reserve  board  designated 
by,  9793(2). 

Hospitals,  requisition  of  lands  and  buildings 
for,  9212a. 

Housing  of  war-industry  employes,  3115%ft- 
3115%i. 

Income  tax,  returns,  order  for  inspection  ap- 
proved by,  6336%x. 

Lands  for  construction  of  torpedo  boat  de- 
stroyers, 2804bbbb. 

Lands  for  proof  and  test  of  ordnance  mate- 
rial, 2804bbbbb. 

Lighthouse  service,  designation  of  army  en- 
gineers as  superintendents  of  lighthouses^ 
8446a. 
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PRESIDENT  (Oont'd) 

Marine  Corps,  detailinfr  officers  and  men  to 
Dominican  Republic,  2813cc. 
Dropping  imprisoned  and  absent  officers 

from  rolls,  261db. 
Prescribing  enlistment  period,  2577a. 
Temporary    advancement    of    officers    on 
retired  list,  2653d. 
Migratory  game  and  insectivoroos  birds,  ap- 
proval of  regulations  of  Secretary  of  Ag- 
riculture, 8837c. 
Military    operations   in   Europe,    designatinjf 

officer  to  approve  damage  claims,  335b. 
National   Naval  Volunteers,  transferring   to 

the  Naval  Reserve,  etc.,  3078c. 
Naturalization  of  alien  enemies,  4352(11). 
Naval  Academy,  temporary  reduction  of  aca- 
demic course,  2737a. 
Navy,  authorizing  Secretary  of  Navy  to  act 
on  reports  of  examining  boards,  2700aa. 
Care  and  treatment  of  persons  discharged 

from,  2019d. 
Designation    of    admirals    and   vice    ad- 
mirals, 2471aa. 
Detailing  officers  and  men  to  Dominican 

Republic,  2813cc. 
Dropping  imprisoned  and  absent  officers, 

2619b. 
Increasing  enlisted  strength,  2573aa. 
Medals  and  decorations,  award  to  persons 

in  naval  service,  2715b>2715j. 
Prescribing  enlistment  period,  2577a. 
Prescribing    places    subject    to    prohibi- 
tion against  sale  of  intoxicating  liquors, 
etc.,  2813e. 
Sale  of  airplane  material,  1972bb. 
Temporary    advancement    of    officers    on 
retired  list,  2653d. 
Neutrality,     detention     of     armed     vessels, 
10182c. 
Withholding     clearance     from     vessels, 
10182b. 
Obli orations    of    allied    foreign    governments, 

6829J. 
Obstruction    of   interstate    or    foreign    com- 
merce, use  of  armed  forces,  8563(9). 
Payment  of  expenses  for  securing  preference 

for  war  transportation,  8563(10). 
Porto  Rico,  designating  temporary  governor, 
3803ii. 
Executive  departments,  consent  to  aboli- 
tion or  consolidation,  3803<x>. 
Laws,  approving,  3803n. 
Potassium,   provisions  in  leases  for  regula- 
tion of  price  and  disposition  of,  4640k. 
Prohibition  zones,  establishment,  3115i  1/126. 
Public  debt,  approval  of  loans,  6829ii. 
Public    Health    service,    regulations   for   re- 
serve, 9136aa. 
Purchase    and    sale    of   wheat,    flour,    meal, 

beans   and  potatoes,   3115%j. 
Purchase  of  ships  or  war  material  in  time  of 
war    or    national    emergency,    3115 1/1  ea- 
31151/1 6€. 
Purchase    of    vessels    for   transportation    of 

fuel,  6879a. 
Registration  and   drafting  of  aliens,  2044^ 

(a)-2044%(c). 
Regulations,    defensive    sea    areas,    violation 
of,  10208. 
Organization    or    procedure    of    selective 

draft  boards,  2044d. 
Requisitions    of    factories,    mines,    etc., 
3115%jj. 


PBESIDEHT  (Cont'd)       ^ 

Regulations  (ContM) 

Sales  of  liquors  in  or  near  army  and  na- 
val camps,  2019a,  2813e. 
Trading  with  enemy  act,  3115%c(a). 
Reports  to,  boards  to  determine  compensation 
of    federal     controlled     transportation 
systems,  31'15%c. 
Bureau  of  Efficiency,  3286g,  3286k. 
Collectors  of  customs,  gold  or  silver  coin, 
etc.,  in   cargoes   intended   for   export, 
3115%gg. 
Reports    to    Congress,    abolishing    executive 
agencies  during  war,  283e. 
Federal    controlled    transportation    sys- 
tems, 3115%  g. 
Food  conservation  act,  3115^0. 
Housing      of      war-industry      employes, 

8115%t 
Trading  with  Enemy  Act,  3115%cc. 
Requisition  and  operation  of  factories,  pack- 
ing houses,  oil  pipe  lines  or  mines,  3115%jj. 
Requisition   of  supplies  for   army   or  navy, 

3115^11. 
Review  of  findings  of  seUctive  draft  boards, 

2044d. 
Revolving  fond  from  sale  of  nitrate  of  soda, 

3115Hrr. 
Sale  of  lands  acquired  for  production  of  lum- 
ber and  timber  products,  6911aa. 
Sale  of  war  supplies,  6941aa. 
Selective  Draft,  2044d-2044u. 

When  effective,  2044b. 
Ships,      war      material,      etc,      SllSi/iea- 

31151/1  ee. 
Slavic  Legion,  2044%. 
Telegraph,  telephone,  marine  cable  or  radio 

systems,  taking  possession  of,  3115 %x. 
Threats  against,  10200a. 
Trading    with    enemy    act,    powers    under, 

3115%a-3116%J. 
Treaty  with  Great  Britain  to  protect  Niagara 

Falls,  9989d. 
Vessels,  seizure  when  owned,  etc.,  by  alien 

enemies,   8146rr,   8146s. 
War  Finance   Corporation,   authorication  to 

commence  business,  3115%h. 
War  Risk  Insurance,  suspension  of  provisions 
of  act  relating  to  Division  of  Marine  and 
Seamen's  Insurance,  514i. 
Wheat   price   guarantee,   3115%kk-3115%kk 
(11). 

PRESIDENT  OF  SENATE 
Bee  Senate, 

PBIBXLOF  ISUkNDS 

Homestead  entry,   excepted  from,  5046b. 

PBINOIPAL  AND  SUBETT 

See  Bonds. 

PRINTERS 

Coast  and  Geodetic  Survey,  Bidaries,  8561a. 

PRINTING 

See  PuhUo  Printing  and  Binding. 

PRINTS 

Nonmailable,    violation    of    Espionage    Act, 
10401a-10401d. 
,    Registration,  9517a. 
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PRIOBITT      .  . 

Transportation  of  commodities  essential  to 
national  defense,  8563(10). 

PRISONERS 

Gonsnlar  courts,  allowance  for  keeping,  7668a. 
Military,  interment  of  remains,  2019c. 
Navy,  commutation  of  rations,  2887b. 

PRISONS 

Ft.   Lieavenworth,    exchange    of   live   stock, 

10662a. 
United  States  penitentiary  at  Atlanta,  cot- 
ton factories,  agricultural  products,  dis- 
position of,  1056db. 
Cotton  factories,  appropriation,  10563e. 
Disposition  of  products,  106631. 
Employment  of  inmates,  10563b. 
Establishment,  10563a. 
Payment  to  inmates  for  work,  10563d. 
Purchase   or   condemnation   of    sites, 

10663b. 
Bepeal  of  laws,  10563j. 
Reports    of    receipts    and     expendi- 
tures, 10563g. 
Sale  of  manufactured  articles,  10563c. 
Working  capital  fund,  10563f. 
Disbursement,  10563h. 
Receipts  from   sale   of  products, 
10563f. 

PRIVATE  SECRETARIES 

See  Seeretaries. 

(Commissioner  of  patents,  739. 

Director    of    the    census    during    decennial 

census  period,  915,  917. 
Secretary  of  State  Department,  297. 


Immigration   stations,   4289%pp« 
Porto  Rico,  8803p,  3803pp. 

PRIZES 

District  courts,  jurisdiction,  991(3). 

PROBABLE  CAUSE 

Search  warrants,  10496^c,  10496^t. 

PROCESS 

Federal    controlled    transportation    systems, 
against,  3115%j. 

Indians,  determination  of  heirship,  4234a. 

Internal    revenue,   issuance    to   enforce    act, 
6371%p. 

Interpleader   bills   by   insurance    companies, 
991a. 

Trading  with  enemy,  under  proceedings  re- 
lating  to,   3115^L 

S 
PROCLAMATION 

Air  craft,  expositions,  prohibition  of,  p.  2354. 
Regulating  flying  of  by  civilians,  p.  2354. 
Alien  enemies,  pp.  702-704. 

Docks,  etc.,  of,  taking  possession  of,  p. 

638. 
Removal   of,   pp.   1489-1492. 
Aliens,  departure  from  or  entry  into  United 
States,  p.  1495. 
Selective  draft,  2044%(a)-2044^(c). 
Conservation   of   food    and   necessaries,   pp. 

661-672. 
Copyrights,  alien  authors  or  proprietors,  pp. 
2020,  2021. 


PROCLAMATION  (Cont'd) 

Embargo  on  exports,  pp.  14d8-i501. 

End  of  war  with  Germany,  fixing  date,  420b, 

5141,  614Ty,  2044^   ^71%a. 
Espionage,  prohibiie<l  places,  10212L 
Explosives,  manufact.»fe,  sale,  etc,  pp.  700, 

701. 
Elxports  in  time  of  war,  7678a. 
Federal   control,   telegraph,   telephone,  ete^ 
systems,  pp.  773,  774. 
Transportation    Systems,    pp.    494-497, 
763,  764. 
Foreign  insurance  companies,  pp.  712,  713. 
Hawaii,  cultivation  of  public  lands,  p.  864. 
Importation   of  certain  articles  into  United 

States,  pp.  661-672,  745,  746. 
Indian  Reservations,  disposition  of  lands  with 

reservations  of  coal,  p.  1062. 
Malt   liquors,    restrictions    on    manufacture, 

etc.,  pp.  684,  685. 
Migratory    birds,    protection    of,    pp.    1861- 

1855. 
National  monuments,  p.  1132. 
National  War  Labor  Board,  pp.  641-644. 
Panama   Canal,   protection  and  use   during 

war,  pp.  2316,  2317. 
Passports,  citizens  of  United  States,  p.  1495. 
Payment  of  German  patent  fees,  p.  744. 
Public  lands,  reopening  to  entry  after  with- 
drawals, p.  1017. 
Seditious  conspiracy,  p.  2328. 
Selective   Draft  Law,  2044a.  204ie,  2044n. 

20440,    2044q,    2044%(a)-2044V&(c);    pp. 

509,  510,  523,  531,  532,  606. 
Ships  and  war  material,  p.  649. 
Trading  with   enemy  act,  pp.  702-704,  712, 

713,  744,  745,  746. 
Treason,  p.  2328. 

Vessels,   anchorage   and   movement  m  time 
.   of  war,  etc.,  9959%  a. 
Charter,  sale,  etc.,  during  war,  pp.  651. 

652,  1150. 
Foreign  registry,  p.  1550. 
Territorial  waters,  p.  2300. 
Virgin  Islands,  pp.  894,  895. 
Wheat,  fixing  guaranteed  price,  pp.  676-678. 

PRODUCE  EXCHANGE 

Special  tax  on  members,  5980o. 

PROHIBITION 

See  Into(ncaiing  Liquors 

PROmSSORT  NOTES 

Internal  revenue  tax  on,  6318hh-631Qp. 

PROMOTION 

Army,  dental  corps  officers,  1833b. 

Filling    vacancies    caused   by    temporary 
appointment  of  general  officers,  2044h, 
2044t 
Medical  department,  enlisted  men,  limi- 
Ution,  1829a. 
First  lieutenants,  1808a. 
Master  hospital  sergeants,  1829a. 
Officers  detailed  to  general   staif  corps, 

1762a. 
Second  lieutenants  provisionally  appoint- 
ed, 1920b. 
Signal  corps,  1867g. 
Census  office  employes,  919. 
Coast  and  Geodetic  Survey,  8562b. 


GENERAL  INDEX 
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PBOMOTIOK  (Cont'd) 

CosLSt  guard,  officers,  84593^a(2i/ie-2%). 

Retired   officers   on   active   duty,   2653c, 
2653d. 
Marine  corps,  examining  boards  at  foreign 
stations,  2619a. 

Retired  officers  on  actiye  duty,  2663c, 
2653d. 

Temporary,  2483m,  2924b. 
Navy,   boards  of   rear   admirals,   convening, 
2697gg. 

Captains,  2697h,  2699a. 

Commanders,    2697h,    2699a. 

Dental  corps  officers,  2511e. 

Examinations,  at  foreign  stations,  2619a. 

Laws  relating  to  applicable  to  staff  offi- 
cers, 2700a,  2700aa. 

Lieutenant  commanders,  2697h,  2699a. 

Naval     Reserve     Force,     2900^a(ll%, 

11%). 
Rear  admirals,  staff  corps,  2699a. 

Recommendations  for,  2697e,  2697gg. 

Retired  enlisted  men  in  active  service, 
2653c,  2653d,  2659aa. 

Retired  officers,  2073aa,  2077a,  2653c, 
2653d. 

Secretary  of  Navy  to  take  action  on  pro- 
ceedings of  examining  boards,  etc., 
2700aa. 

Staff  officers,  laws  relating  to,  2700a, 
2700aa. 

Temporary,   2483g,   2483m. 
Postal  service,  7236aa. 

Railway  mail  service,  7509b. 

PROPAGATION 

Eggs  of  migratory  birds,  88371u 


See  Public  Property. 

Conspiracy  to  injure  or  destroy  property  of 
foreign  governments  in  United  States, 
7678p. 

Enemy  or  ally  of  enemy,  regulations,  etc., 
3115V2a-3115%j. 

Military  and  naval  operations,  loss  and  dam- 
age claims,  335b-335e,  652aa,  652b,  6403> 
6403(4). 

Property  rights  in  liquors,  Alaska,  3643m. 
District  of  Columbia,  342114Z. 

Transfer  between  governmental  depart- 
ments, 3265a. 

Transfers,  etc.,  to  take  advantage  of  Soldiers' 
and  Sailors'   Relief  Act,  3078i4qq. 

Use  in  commission  of  felony,  search  war- 
rant for,  10496i/4b. 

PROPBIETABY  ARTICLES 

Internal  revenue  tax  on,  6309%h. 

FROSTITU  TIOK 

Deportation  of  aliens,  4289%jj. 
Suppression  near   military   or  naval  camps, 
etc.,  2019b,  2813e. 

PROVHrO  GROUNDS 

Acquisition  of  lands  for,  1867dd,  1867n. 


Be0  Voting  Promie% 


PUBUOATIOK 

Notices,  national  bank  shareholders,  consoli- 
dation, 9696a. 

Process,  determination  of  heirship  of  In- 
dians, 4234a. 

PUBUOATIONS 

Foreign  languages,  regulations,  3115  Mtj. 
Nonmailable,    violation    of    Espionage    Act, 
10401ar-10401d. 

PUBLIC  BUILDINGS  AND  GROUNDS 

Army  hospitals,  9208b. 

Department  of  agriculture,  requisition  by  Sec- 
retary, 839c. 
District  of  Columbia,  central  heating,  light 
and  power  plant  authorized,  buildings 
supplied  from,  3332a. 
Gas  governors,  rentals,  3331b. 
Government  fuel  yards,  3369e. 
Public   Buildings  Commission,  chairman, 
3369aa. 
Establishment,  3360aa. 
Expenditures,  3369aa. 
Expert  and  clerical  services,  3369aa. 
Members,  appointment,  3369aa. 
Powers  and  duties,  3369aa. 
Vacancies  in  office  of,  3369aa. 
State,  war  and  navy  buildings,  superin- 
tendent,   distribution     of   employes, 
3329cc. 
Superintendent,    duties    extended    to 
other  buildings,  3329a--3329cc. 
Leased  for  military  purposes,  6932a. 
Leprosy  home,  9188d. 
National  parks,  limit  on  cost  of,  5250aa. 
Porto  Rico,  3803f. 
Public  Health  Service  laboratory,  9142a. 

PUBLIC  CONTRACTS 

See  War  Oontracta. 

Advance  payments  to  contractors  for  supplies, 

6648a. 
Agreements  to  restrict  bidding,  naval  vessels, 

2804f. 
Aircraft,  who  may  make,  31151/8  2d. 
Bonds  of  contractors.  Liberty  or  other  United 

States  bonds  in  lieu  of,  3301a. 
Bureau    of   mines,   open    market    purchases, 

6836b. 
Cape  Cod  canal,  purchase  of,  9881b. 
Carrying  mail  on  American  vessels,  7539a. 
Chesapeake  and  Delaware  canal,  purchase  of, 

9881a. 
Coast  and  geodetic  survey,  6836d. 
Commissioner  of  Internal  Revenue,  access  to 

contracts,  6371  %cc. 
Condemnation   of   timber,    sawmills,    camps, 

etc.,  6911aa. 
Copies   filed  with   Commissioner  of  Internal 

Revenue,    6371%cc. 
Department  of  Commerce,  open  market  pur- 
chases not  exceeding  $25,  6836e. 
Department  of  Ivabor.  open  market  purchases 

not  exceeding  $25,  6836f. 
Emergency  supplies,  purchase  in  District  of 

Columbia,  6836bb. 
Filing  in  returns  office.   Department  of  In- 
terior, 6895. 
Hospitals  and  sanatoriums,  9212h,  92121. 
Military  Academy,  purchase  of  technical  and 

scientific    supplies    for   department    of   in« 

struction,  6861a. 
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PITBUO  OONTRAOTS  (Cont'd) 

Military  and  naval  services,  horses  for  caval- 
ry, artillery  and  engineers,  6848a. 
Motor  ambulances,  t>832a. 
Ordnance,  obligations  for  in  addition  to 
appropriations    specifically    authorized, 
6048b. 
Printing  and  binding  for  army,  etc.,   in 
time  of  actual  hostilities,  6676a,  7159aa. 
Supplies    and    stores    for    navy,     reserve 

material,  use  of,  6878a. 
Use  of  dry  dock  at  Boston,  2804bb. 
Motor  vehicles  for  Bureau  of  Immigration, 

960a. 
Open   market  purchases   or  services  outside 
District  of  Columbia  not  exceeding  certain 
amounts,  6836b,  6836e-6886t 
Pecuniary  interest  of  agents  or  employ 6s  un- 
der food  conservation  act,  311&^f. 
Printed  packets,  etc,  for  seeds  and  plants, 

820a. 
Printing    for     quartermaster's     department, 

6856. 

PubUc  Health  laboratory,  building  for,  9142a. 

Reclamation  services,  open  market  purchases 

of  supplies  or  procurement  of  services  not 

exceeding  |60,  6836c. 

River  and  harbor  improvements,  modification, 

9886b. 
Sites  for  fortifications,  defenses,  camps  and 

munitions  plants,  6911a. 
Supplies  or  services  outside  District  of  Co- 
lumbia, 6836aa. 
Support  and  relief  of  aliens,  959. 
Vessels  for  transportation  of  fuel,  purchase 

by  president,  6879a. 
Wages  for  overtime,  8922a. 
War  and  excess  profits  tax  on  net  incomes  of 
corporations  deriving  income  from  govern- 
ment contracts,  6336Vi6a-6836T/iep. 
Writing,  necessity,  6895,  6895a. 

PITBLIO  DEBT 

See    Certificatee    of    Indebtedness;     United 
States  Bonds;   United  States  Notes. 

Credits   for  allied  foreign    governments    en- 
gaged in  war,  6829J. 
Fiscal  agents,  6829m  (%). 
Interest  payable  in  gold  coin,  6829ii 
Liberty  loans,  6829ee-6829p(%). 
Loans,  meeting  public  expenditures,  6824. 
Emergency  expenditures,  etc.,  6829e. 
Expenditures    due  to  Mexican    situation, 

etc.,  6829d. 
Obstructing,  10212c. 
Panama  Canal  expenditures,  6829a. 
Obligations    of    allied    foreign     governments, 
conversion  into  obligations  bearing  high- 
er rate  of  interest,  6829J. 
Purchase  of,  6829j. 
War-savings  certificates,  68291. 

PUBLIC  DOCUMENTS 

Sale,  Lighthouse  Service  publications,  8459c. 

PUBLIC  EXHIBITIONS  OB  SHOWS 

Special  excise  tax,  accounting  for,  refusal  or 
failure     to     account     for,      penalties, 
6371%h. 
Amount,  etc.,  5980o(7),  5980r-6980t 
Collection,    refusal   or  failure  to  collect, 

penalties,  6371  %h. 
Exemptions,  5980o(7). 


PUBLIC     EXHIBITIONS     OB     SHOWS 
(Cont'd) 

Special  excise  tax  (Cont'd) 

Information,    refusal    or  failure  to  give^ 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6371i4h. 
Receipts  in  lieu  of  special    tax  stamps, 

5980r. 
Returns,     attestation     instead     of  oath, 
6371%J. 
Refusal  or  failure  to  make,  penalties, 
6371i^h. 

PUBLIC  HEALTH 

Bee  Contoifious  and  Infectious  diseases 
Health;   hospitals;   Surgeon  OeneraL 

PUBLIC  HEALTH  SEBVICE 

See  Health;  Hospitals;  Surgeon  General 

PUBLIC  IMPBOVEMENT8 

See  Rivers  and  Harbors, 

PUBLIC  INFOBBCATION 

Committee  on,  3115%b. 

PUBLIC  LANDS 

See  Commissioner  of  (General  Land  Ofjlcs; 
Desert  Lands;  Homesteads;  Indian  Lands; 
Irrigation;  Mines^  Mining,  Minerals,  Jftn- 
eral  Lands,  Resources,  and  Claims;  NaUonr 
al  Monuments;  National  Forests;  National 
Parks;  Registers  and  Receivers;  Surveyors- 
Oeneral;   Surveyors  of  Lands;  Surveys. 

Affidavits,  soldiers  and  sailors,  4545a. 

Alaska,  homestead  entry,  5046-5046b. 

Aviation  stations,  use  for,  1867dddd,  lS67n. 

Drainage  under  state  laws,  4976a. 

Enlarged  entries,  Idaho,  4574. 

Entries,  Grand  Canyon  National  Park,  6240X. 

False  representations  to  purchaser  of,  punish- 
ment, 10226a. 

Homestead  entries,  relinquishment,  4588b. 

Potassium  deposits,   4640e-464(HL 

Resurveys,  4824a,  4824b. 

Retracements,  4824i>. 

Rights  of  way,  irrigation  and  drainage  put- 
poses,  4934,  4938. 

Sale  and  disposal,  isolated  tracts  in  Minne- 
sota, extension  of  laws  relating  to  ceded 
Chippewa  Indian  lands,  5110a. 

Soldiers  and  sailors,  affidavits,  4545a. 

Rights  preserved  during  period  in  serviotb 
3078%q. 

Stock  raising  homesteads,  45d7a-4587k. 

Surveys,  4824a. 

Timber,  cutting,  permits,  4992. 

Withdrawal  from  entry,  Rock  Mountain  Na- 
tional Park,  5249aa. 

PUBLIC   MONET 

See  Depositaries  of  PubUo  Moneys. 
Accounts,  time  for  transmission,  extension  of, 

6617a, 
Deposits  and  payments  into  treasury,  fees  of 
clerks  of  district  court,  1385a. 
Proceeds  of  sales,  electric  current.  Quar- 
ter-master Corps,   1952%. 
Films  of  Department  of  Agriculture, 

882c. 
Ice,  Quartermaster  Corps,  1962%. 


GBNBRAIi  INDmX 
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PUBUO  MOHET  (Cont'd) 

Deposits  and  payments  into  treasury  (Cont'd) 
Proceeds  of  sales  (Cont'd) 

Laundry  work.  Quartermaster  Corps, 

1952^. 
Machinery,  apparatus  or  supplies  at 

military   academy,  2278a. 
Produce  of  lands  purchased,  etc.,  for, 

1987a. 
Productions  of  special  statistical  com- 
pilations, 888a. 
Receipts    for    support    of    Pan-American 

Union,  7683. 
Surplus  balances  of  War  Finance  Corpo- 
ration after  liquidation,  3115%hh. 
Payments  from  total  available  balances,  6614b. 
Porto  Rico,  duties  of  treasurer,  3803eee. 
Not  to  be  used   for  sectarian   purposes, 
8803aa. 
Trust  funds,  accountability  for,  6614a. 

PUBIiIO  PBINTEB 

Removal  of  machinery  from  State,  War  and 
Navy  buUding,  e987a. 

PUBUO  PBINTINO  AND  BINDING 

See  Engraving  and  Printing;  Oovernment 
Printing  Office;  Joint  Committee  on  Prints 
ing. 

Army,  6676a,  6676aa,  7159aa. 

Quartermaster's  department,  6856. 

Authorization  required  by  Congress  for  print- 
ing for  branches  or  officers  of  government 
service,  7173a. 

Bonds,  notes,  checks,  etc.,  6556a. 

Bulletins  of  surgeon  generahi  of  army  for  in- 
struction of  medical  officers,  7135a. 

Census  office,  43881. 

(Compensation  of  certain  operatives,  70()0a. 

Congress,  executive  office,  judiciary,  executive 
departments,  etc.,  to  be  done  at  Government 
Printing  Office,  7176a. 

Military  academy,  6676b. 

National  Guard,  6676aa,  7159aa. 

Neglect,  delny.  etc.,  remedied  by  Joint  Com- 
mittee on  Printing,  6955. 

Restrictions  on  by  branches  or  officers  of  Gov- 
ernment service,  7173a. 

Weather  bureau,  845a. 

PXTBIiIO  PBOPEBTT 

See  Property. 

Injury  or  destruction,  10208. 

Porto  Rico,  transfer  to  insular  government, 

3803c. 
Sale,    property    acquired    for    war   purposes, 

6941a. 
Stolen  property,  search  warrant  for,  10496 %b. 
Unlawful  purchase  of,  punishment,  10199. 

PUBLIC   SEBVICE  COMMISSIONS 

Porto  Rico,  3803kk,  3803p,  3803pp. 

PUBLIC  UTILITIES 

Income  exempt  from  income  tax,  6336^ ff. 
Proceeds  from   eni?ineer  operations  overseas, 
disposition,  1952b. 

PUBLIC  \70BKS 

Porto  Rico,  3803f. 

Wages  for  overtime,  8922a. 

PUMPS 

Internal  revenue  tax  on,  6309%e. 


See  DiitiUed  SpiHU  and  Wine9. 


Deportation  of  aliens,  4289^j. 


Internal  revenue  tax  on,  6309%e. 


Adjusting  war  losses,  SllSiVis^* 

V 

QUABANTINE 

Stations,  pay  of  attendants,  9189a. 

Transportation  of  products  from  district  quar- 
antined against  plant  diseases  prohibited. 
8760. 

QUABBIE8 

Census,  4388a,  4388b. 

Internal  revenue'  tax  on  net  profits  of  employ- 
ers of  children  in,  6336%a-6336%h. 

Investigation  of  explosions  and  fires  in, 
3115^jj,  8115%k. 

QUABTEBMASTEB  OOBPS 

Appropriation  for  payment  of  damages  from 
military  operations  in  France,  etc.,  335d. 

Cook  instructors,  enlistment,  2005a. 

Disbursements,  by  other  officers  as  agents  of, 
1784a. 

Disbursing  officers,  valuation  of  foreign  mon- 
eys paid  out  by,  2205a. 

Enlisted  reserve  corps,  1892e. 

Funds  from  sale  of  ice,  etc.,  disposition  of, 
1952^. 

General  appropriations,  designation  of,  1950a. 
Disbursement  of,  1950a. 

lieutenants,  appointment,  1881aaa. 

Purchase  and  distribution  of  military  supplies 
and  stores  to,  1789a. 

Sergeants,  pay,  2144a. 

QUABTEBMASTEB^OENEBAL 

Allotments  of  pay,  collecting  erroneous  pay- 
ments from  officers  failing  to  report,  2170a. 

aUABTEBMASTEBS 

Assignment  of  retired  officers  to  active  duty  as 

acting  quartermasters,  2078a. 
Marine  corps,  clerks,  increased  compensation 

on  foreign  shore  service,  2929b. 

QUABTEBMASTEB'S       DEPABTMENT 

Disposition  of  effects  of  deceased  persons  sub- 
ject to  military  law,  2308a,  art.  112. 

Order  and  purchasing  clerk  at  military  acad- 
emy, retirement,  2273a. 

Printing  for  to  be  done  at  government  print- 
ing office  except  in  emergency,  6856. 

QUABTEBMASTEB  SEBGEANTB 

Pay,  2144a. 

QUABTEBS 

Army,  commutation,  2118aa,  2118bb. 
Enlisted  men,  2118aa. 

Regular  Army  Reserve,  2118aa. 
Retired  enlisted  men  on  active  duty, 
2118aa. 
Nutse  Corps,  1832g,  2118aa. 
Officers.  2118aa,  2118bb. 
Canal  Zone,  2118d. 
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QXrABTEBS  (Oomt'd) 

Civilian    instructors    at    military    academy, 

2207a. 
Draft  boards,  contracts,  6805a. 
Indian  service,  heat  and  light,  4025. 
Marine  corps,  assignment,  2851aa. 

Commutation,  2S51aa. 
Navy,  assignment,  2851aa. 
Commutation,  2851aa. 
Submarine  officers,  6761a. 
Soldiers    attending    educational    institutions, 
2044kk. 

QUORUM 

Capital  Issues  Committee,  3115%kk. 
Minimum  Wage  Board,  3421  %b. 
Minimum  Wage  Conference,  3421  %j. 
War  Finance  Corporation  directors,  dll5%b. 

RADIO   SERGEANTS 

Pay,  2144a. 

RADIOTELEGRAPHS 

Censorship,  3115M8b(d). 
Collection  of  forwarding  charges  due  connect- 
ing radio  companies  for  transfers  of  govern- 
ment  radiogranis,  30078a. 
Federal  control,  3115 %x. 

Offenses,  punishment,  3115%xz-3115%yy. 
Proclamations  of  President,  pp.  773,  774. 
Internal  revenue  tax  on  messages,  accounting 
for,  refusal  or  failure  to  account  for, 
penalties,  6371%h. 
Amount,  6309^a(f). 
By  whom  payable,  6300%b. 
Collection,  6309%c. 

Refusal  or  failure  to  collect,  penalties, 
6371%h. 
Computation,  a309%b. 
Exemptions,  6309%a(h). 
Information,   refusal  or   failure  to  give, 

penalties.  6371%h. 
OvercoUections,  crodits  for,  6371  %k. 
Overpayments,  credits  for,  6371%k. 
Pavment,  refusal  or  failure  to  pay,  penal- 
ties. eSCmAc,  6371  %h. 
Returns,  6309%c. 

Attestation  instead  of  oath,  6371%j. 
Refusal    or    failure    to    make,    penalties, 

6371%h. 
Time  for  payment,  630f)%c. 
Obtaining  information   concerning,   10212a. 
Regulation,  vessels  in  Canal  Zone,  p.  2317. 

RAILROADS 

See  Common  Carriers;    Transportation, 

Oar  service.  8563(8). 

Equipment,  boiler  of  locomotive,  8632,  8633. 
Inspection,  etc.,  of  boilers,  8632,  8633. 
Federal  control,  3115%a-3115%p. 

Advances  by  War  Finance  Corporation, 

3115%f. 
Proclamations  by  President,  pp.  494-497. 
Government  aided,  payment  for  transportation 
of  army,  10060,  10066a. 
Grand  Canyon  National  Park,  rights  of  way, 

5249xx. 
Internal   revenue  tax  on   transportation  by, 
6309%a-6309%c. 
Accounting  for,  refusal  or  failure  to  ac- 
count for,  penalties,  63711^11. 
Collection,   refusal   or   failure   to  collect, 
penalties,  6371  ^^b. 


RAILROADS   (Ooat'd) 

Internal   revenue  tax  on   transportation   by 
(Cont'd) 
Information,   refusal   or  failure  to  give^ 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371^k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6371%h. 
Returns,     attestation     instead     of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
National  cemetery  roads,  etc.,  not  to  be  en- 
croached upon,  9378. 
Obstruction,  3115%  k,  8563(9). 
Obtaining  information  concerning,  10212a. 
Pipe  lines,  Indian  lands,  4192. 
Transportation  of  certain  civilian  employes  on 

discharge  from  service,  3263a-3263d. 
Transportation  of  commodities  necessary  for 

defense,  priority,  8563(10). 
Transportation  of  troops  and  property,  pay- 
ment to  land-grant  railroads,  10066,  10066a. 

RAILWAT  MAIL  SERVIOE 

Postal  clerks,  classification,  7509b. 

Compensatory    time    for   employment   on 

Sundays  and  holidays,  7^9e. 
Full  time  when  deadheading  under  orders, 

7523a. 
Grades,  7509a,  7509b.  7513. 
Hours  of  work,  7519.  7238b. 
Promotions,  7509b,  7513. 

Substitutes,  7517a. 
Salaries,   7509a,  7509b. 

Not  to  be  reduced  on  transfer,  7518a. 
Postmaster  General  to  fix,  7509b. 
Substitutes,  full  time  when  •deadheading 
under  orders,  7523a. 
Promotion,  7517a. 
Travel  allowance,  7519. 
Transfer,  salaries  not  reduced,  7518a. 
Travel  allowance,  7519. 


Army,  aids  to  generals,  1756a. 

Aids  to  lieutenant  general.  1756b. 
Assistant  Surgeon  General,  1806a. 
Aviation  officers,  1867k. 
Battalion     sergeant    major    at    Military 

Academy,  2275a.  2275b. 
Brigadier    generals    and    rear    admirals, 

2660a. 
Chaplains,  1868a. 
Chief  of  engineers,  1806a. 
Chief  of  staff,  1762a. 
Chiefs  of  staff  corps,  etc.,  2090b. 
Dental  corps  officers,  1833b. 
Enlisted  men  stationed  at  recruit  depots, 

1991a. 
Enlisted  Reserve  Corps,  1892e. 
Master  of  the  sword  at  Military  Academy, 

2264a. 
Regimental    sergeant   major    at   Military 

Academy,  2275bb. 
Relative  rank,  officers  of  corps  of  civil 
engineers  and  navy,  2672a. 
Personnel  of  Coast  and  Geodetic  Sur- 
vey, 8562e. 
Rear  admirals  and  brigadier  generals, 
2660a. 
Retired    officers,    2073aa,   2077a,   2080t. 
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(Oomt'd) 

Army    (Cont'd) 

Second  lieutenants  appointed   to  fill  va- 
cancies  due  to  increase,  1920a. 
Coast  guard,  act  not  to  reduce,  2483n. 

Temporary,  845»^a(2i/i«-2%). 
Marine  corps,  act  not  to  reduce,  2483n. 
Major  Generals,  2901a. 
Termination    of    temporary     promotions, 
2483J. 
Military   academy,  battalion   and  regimental 

sergeant  majors,  2275a-2275bb. 
Naval  Reserve  Force,  2900%a(111^. 
Navy,  act  not  to  reduce,  2483n,  2511i. 
Dental  corps  officers,  2511e. 
Judge  Advocate  General,  2843aa. 
Medical  Corps,  act  not  to  disturb  relative 

position  of  officers,  2701b. 
No  reduction  on  account  of  act  providing 
for  temporary  additional  officers,  2483n. 
Relative  rank,  officers  of  Corps  of  Civil 
Engineers  and  Navy,  2677a. 
Rear  admirals  and* brigadier  generals, 
2660a. 
Termination   of  temporary  appointments, 
2483J. 
Navy  department,  chiefs  of  bureaus,  2843aa. 


See  Vessels, 

RATIONS 

Bureau  of  fisheries,  commutation,  907a. 
Cadets  at  Military  Academy,  2267a. 
Coast  guard,  commutation,  B459^b(42%). 
Commutation,  bureau  of  fisheries,  907a. 

Coast  guard,  8459%b(42%). 

Lighthouse  keepers,  assistants,  8448. 

Marine  Corps,  2939. 

Navy,  2887b,  2887c. 
U^hthouse  keepers,  assistants,  commutation, 

8448. 
Navy,  commutation,  2887b,  2887c. 

Extra  allowance,  enlisted  men  of  deck 
force  standing  certain  night  watches, 
2885a. 

General  court  martial  prisoners,  2887b. 

REAB  ADMIRAIiS 

Promotion,  2471aa. 

Promotion  to,  staff  corps,  2699a. 

Ranking  with  brigadier  generals,  2660a. 

RECEIPTS 

Estate  tax,  6336%h. 

Internal  revenue,  issuance  in  lieu  of  special 

tax  stamp,  5980r. 
Property     taken     under     search     warrants, 

104961^1. 

RECEIVERS 

Sec  Registers  and  Receivers. 

Income  tax  returns,  6336%ZZ. 
National  banks,  acting  as,  9794(k). 

Embezzlement  or  misapplication  of  funds, 
9772. 
United  States  Shipping  Board,  citizen  under 
act  relating  to,  8146aa. 

RECEIVING  CISTERNS 

See  Distilled  Spirits  and  Wines. 

RECLAMATION 

See  Desert  Land*. 


RECLAMATION  DISTRICTS 

Bonds,    powers    of    federal    reserve    banks, 

9797(2b). 
Condemnation  proceedings  by  United  States 

in  behalf  of  state,  9881c. 

RECLAMATION  SERVICE 

Open  market  purchases  of  supplies  or  pro- 
curement of  services  not  exceeding  |50, 
6836c. 

RECORDS 

Circuit  court  of  appeals,  rules  of  court,  pp. 
179-192. 

Coal  companies,  inspection,  3115%q. 

Common   carriers,   liquors   transported    into 
District        of        Columbia,        3421%b. 
3421%dd. 
Wine  shipped   for  sacramental  purposes 
in  Alaska,  3643f. 

Dealers  in  leaf  tobacco,  6168(b). 

Departments,  access  to  by  Bureau  of  Effi- 
ciency, 3286f,  32861. 

Disbursing  officers,  examination,  420a  (e). 

Federal  controlled  transportation  systems, 
production,   3115 94 c. 

Licenses,  manufacture,  sell,  etc.,  explosives, 
3115%ff. 

Manufacturers,  etc.,  of  opium  preparation, 
6287Z. 

Materials  used  to  fortify  sweet  wines,  6112. 

Opium  dealers,  etc.,  6287g. 

Permits  to  pharmacists  for  transportation  of 
alcohol  in  Alaska,  3643d. 

Renunciation  of  hereditary  titles,  etc.,  on 
naturalization,  4352(5). 

Sales,  explosives,  3115^4  e. 

Liquors  in  District  of  Columbia  by  phar- 
macists, 3421%bb,  3421%d. 

Shipments  of  liquors  manufactured  in  Dis- 
trict of  Columbia,  3421%d. 

Supreme  Court,  rules  of  court,  appeals  from 
Court  of  Claims,  pp.  238,  239. 

Unstamped  documents  subject  to  internal 
revenue  tax,  6318hhhh. 

RECTIFIED  LIQUORS 

See  DistiUed  Spirits  and  Wines. 

RED  CROSS  ASSOCIATION 

Contributions  from  national  banks,  9661a. 

Funds,  use  of  money  contributed  by  nation- 
al banks,  9661b. 

Import  of  articles  for  free  of  duty,  5291d, 
5291e. 

Reports  to  Secretary  of  War,  7702. 

REDEMPTION 

Certificates  of  indebtedness,  6829kk. 
Taxation,      persons      in      military      service, 

3078%  pp. 
United  States  notes,  6829ui(d),  6829p(^). 
War- savings  certificates,  6829/. 

REED  AlCENDMENT 

Provisions  extended  to  District  of  Columbia, 
10387ee. 

REFERENCE  AND  REFEREES 

Boards  of  referees  to  determine  compensation 
of  federal  controlled  transportation  sys- 
tems, 3115%c. 


2842 


OBNBRAL  INDBX 
[RflferenoM  tn  to  Mettons,  ezoept  wlien  otherwise  Indicated.] 


REFINED  UQUOBS 

See  DisHUed  SpiriU  and  Wines. 

REFUNDS 

Immisrration,  head  tax,  4289^aa. 

Penalties,  4289^t. 
Income  tax  payments,  6336%uu. 
Internal  revenue  taxes,  5944,  5948,  6309^c, 
6371%k. 

Estate  tax,  6336%d,  6336%h. 

War  and  excess  profits  tax,  68367/ien. 

REGIMENTTAI.    SERGEANT    MAJOR 

Corps  of  Engineers,  1842a. 
MiUtary  academy,  rank,  pay  and  allowances, 
2275bb. 

REGIMENTAL  SUPPLT  SERGEANTS 

Corps  of  Engineers,  1842a. 
Pay,  2144a. 


Chaplains,  assignment  to,  1868a. 
Corps  of  Engineers,  1842a. 
Signal  corps,  18671. 

REOISTlSR  OF  TREASURT 

Signature  on  circulating  notes,  9714. 

REGISTERS  Aln>  RECEIVERS 

Bonds  for  protection  of  stock-raising  home- 
stead entrymen,  45871. 

Expenses,  authorization  by  Commissioner  of 
General  Land  Office,  4480a. 

Fees,  depositions  for  use  in  hearings  in  land 
entries,  4475a. 

REGISTRARS  OF  STOCKS  AND  BONDS 

National  banks  as,  9794(k). 

REGISTRATION 

Alien  enemies,  pp.  1489-1492. 

Friendly  aliens  for  Army  service  purposes, 

2()44%(a)-2044%(c). 
Opium  importers,  etc.,  6287g. 
Selective  draft,  2044e,  2044f,  2044n,  20Uo, 

2044p.  2(>44%a-2044^c. 
Unstamped    documents    subject    to    internal 

revenue  tax,  6318hhhh. 

REGISTRY  OF  VESSELS 

Coasting  trade,  foreign  built  or  registered 
vessels  admitted  to  American  Registry, 
7709aa, 

Continuation  under  Shipping  Act,  8146(6). 

Foreign  registry,  proclamations  of  President, 
p.  1560. 

United  States  Shipping  Board  Act,  8146e. 

REGULAR  ARMT  RESERVE 

Assignment  to  Regular  Army  organizations, 

1892b. 
Commutation    of   guiurters,    heat   and    light, 

2118aa,  2118bb. 
Enlistments  in,  term  of,  1892b. 
Field  training  expenses,  etc.,  1892b. 
Men  enlisting  under  Act  Feb.  28,  1919,  c.  79 

not  required  to  serve  in,  1891bb. 
Mobilization,  1892b. 
Officers  Reserve  Corps,  assignment  of  officers 

of  to,  1892b. 
Organization  into  units,  etc.,  1892b. 
Pay  and  allowances,  1892b. 


REGULAR  ARMY  RESERVE  (Cont'd) 

Regular  army  officers,  assignment  to,  1892b. 

Subsistence,  1802b. 

Transportation,  1892b. 

Travel  pay,  1892b. 

Uniform,  wearing,  etc,  1949a. 

REGULATIOKS, 

Alien  enemies,  conduct,  7615. 
Army,  additional  pay,  2146. 

Additional  pay  as  telegraphers,  2144a. 
Agricultural  production,  1987a. 
Allotment  of  drafted  men,  2044gg. 
Allotments  of  pay,  514oo,  514ooo,  514oooo, 

2170^    d078^ee. 
Allowances  upon  discharge,  2165a. 
Bonus  upon  discharge,  2165a. 
Galling  selective  draft  classes,  2044m. 
Chaplains,  selection,  186Sa. 
Deceased  civilian  employes,  traxiaporting 

baggage  of,  2136c. 
Detailing  enlisted  men  as  instructors  in 

rifle  dubs,  d071aa. 
Disbursem^its  by  Quartermaster   Corps 

officers,  1784a. 
Disbursing    officers,    funds    entnuted    to 

others,  6614a. 

Discharging  enlisted  men  after  one  year. 

1891bb. 
Education  of  enlisted  men  additional  to 

miUtary  training,  1988aa. 
Enlistment  for  limited   service,  2044t 
Examination  of  officers,  1867k. 
Furloughs,  1891e. 
Instructors  in  rifle  clubs,  SOTlaa. 
Intoxicating    liquors    near    camps,    etc.. 

2019a. 
Medals  and  decorations,  award,  1943L 
Militia,    care    of    mules    transferred    to. 
3062e. 
Issuing   equipment  to   home  guards, 
3093a. 

Property     and     disbursing     officers. 

3064a. 
Transferring  horses  and  ptick  moles 

to,  3062d. 

Mounts  of  deceased  officers,  transporta- 
tion, 2136aa. 
Mounts  of  officers,  transportation,  2138b. 
Nurse  Corps,  1832c. 

Selective  draft,  2044n,  2044p,  2044%  (c). 
Slavic  Legion,  2044^. 
Subsistence  of  enlisted  men,  2126a. 
Telegrams    and    radiograms,    charges   for 

transmitting,  10078a. 
Transfer    of    men,    vocational    training, 

1988aa. 
Travel  expenses  of  enlisted  men,  2126b. 
Vocational  rehabiliUtion,  3078^1 
War  Bisk  Insurance,  514ooo. 
Bathing  beach  in  District  of  Columbia,  chief 

of  engineers,  3361c. 
Bureau  of  fisheries,  commuting  rations,  907a. 
Car  service,  8563(8). 

Commissioner  General  of  Immigration,  959. 
Defensive  sea  areas,  violation  of,  10208. 
Deposit  of  unallotted  pay  on  persons  in  mili- 
tary or  naval  service,  514ooo. 
Director  of  Bureau  of  Biines,  platinum,  iridi- 
um    and     palladium,     use     during     war, 
3115%aaa. 
Director  of  war  risk  insurance,  614kk. 
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BEOULATIOirS  (Oont'd) 

Employes  workinir  u^  ffun  factories,  etc.»  on 

leave  of  absence,  payment,  8084b. 
Enlistment    in    foreign    military    and   naval 

service,  10174. 
Explosives,  manufacture,  sale,  etc,  8116%iL 
Federal  reserve  board,  acceptance  of  bills, 
9786(5). 
Admission  of  state  banks,  0702(1). 
Establishment  of  branch  banks,  0787. 
Grand    Canyon    National    Park,    developing 

mineral  resources,  5240y. 
Hearing,  quarantine  against  plant  diseases, 

8760. 
Immigration,   detaining  aliens  for  examina- 
tion, 4280^f. 
Division  of  information,  060. 
Duties  of  officials,  4280^0. 
Examining  aliens,  4280  ^L 
Hearings  before  Boards  of  Special  In- 
quiry, 4280^ii 
Importing   Bed    Cross   articles   daring   war 

without  duty,  5201e. 
Indian  lands,  allottees,  removing  restrictions 
on  alienation,  4238a. 
Rights  of  way  for  pipe  lines,  4102. 
Indian  reservations,  coal  deposits,  4668a. 
Indians,  investing  Indian  tribal  funds,  4078a. 
Inspection  of  steam  vess^s,  appeal,  8225. 
Internal  revenue,  distilled  spirits  and  wines, 
manufacture,  etc.,  6086k. 
Estate  tax,  releasing  Uen,  6336%j. 
Ethyl  alcohol,  6060a,  6137a. 
Exporting,  6127aa,  6371%k. 
Fermented  liquors,  6161. 

Removal  to  distilleries,  6161aa. 
Gin  for  export,  6070aa. 
Income  tax,  returns  by  persons  making 
payments  to  others,  6336  ^ww. 
Security  for  payment,  6336%tt(g). 
Leaves  of  absence  to  agents  and  inspec- 
tors, 5877aa. 
Meters,  locks,  seals,  etc.,  6114m. 
Opium  sales,  etc.,  6287g. 
Power  of  Commissioner  to  make,  6371  %c, 

6371%i. 
Returns,  5806,  6371%c,  6371%j. 
Revenue  Act  of  1018,  6371%c,  6371%f, 

6371  %i,  6371  %j,  6371  %k. 
Salaries  of  collector,  5851a. 
Sales  on  credit,  payment  of  tax,  6371%k. 
Sirups,   extracts,    etc.,   returns   and   tax 

payments,  6161  V^e. 
Stamps,  replacing  when  lost,  6007. 
Surveys  of  distilleries,  6002. 
Tax  on  imported  perfumes,  5086L 
Tobacco  sales  and  exports  without  pay- 
ing tax,  6160. 
Transportation  facilities,  etc.,  6300 ^c. 

Returns,  6300  %e. 
War  and  excess  profits  tax,  68367/ieaa, 

63367/1  ebb. 
War  Time  Prohibition  act,  3115ii/itg. 
Withdrawal  of  wine  spirits,  6114. 
Legislative  Drafting  Service,  106a. 
Leprosy  home,  0188c. 

Lists  of  enemy  or  ally  of  enemy  officers,  di- 
rectors   or    stockholders    of    corporations, 
3115%d(a). 
Marine    corps,    allotment    of    drafted    men, 
2044gg, 
Time    lost    through    drunkenness,    etc., 
2000a. 


REGULATIONS  (Ooat'd) 

Bfinimum  Wage  Board,  3421%e. 
Mount  McKinley  National  Park,  6240t 
National  banks,  substitution  of  bonds  secor- 

ing  circulating  notes,  0718. 
National   forests,  mineral  resources,  6187a. 

Using  timber  for  war  purposes,  6151a. 
Naval  reserve  forces,  composition,  2000%a 
(2). 
Promotion  of  officers,  2000^a(ll%). 
Navigable  waters,  use  of,  0862a-0862d. 
Navy,  allotment  of  drafted  men,  2044gg. 
Allotment  of  pay,  614oo,  514ooo,  514oooo 

3078^  ee. 
Allowances  on  discharge,  2165a. 
Award  of  navy  crosses,  2715j. 
E^ffects  of  deceased  persons,  disposition, 

2080a. 
Fleet  Naval  Reserve,   travel  allowance, 

2000^b(3). 
Furnishing   uniforms   and  equipment   to 

officers,  etc.,  2610c 
Naval  reserve  forces,  2000^a(2,ll%). 
Officers    serving    on     deck    courts     and 

courts  martial,  2088a. 
Pay,  advances  to  officers,  2841a. 
Payments   to  widows,  etc.,  of  deceased 

officers  and  men,  2870. 
Selecting  men  for  certain  rated  positions, 

2855a. 
Time    lost    through    drunkenness,    etc, 

2000a.' 
Vocational  rehabilitation,  8078%f. 
War  Risk  insurance,  614ooo. 
Operation  of  coal  and  coke  plants,  reqaisi- 

tions  by  government,  8116%  q. 
Operation    of   factories,    etc,    requisitionedt 

3115%jj. 
Panama  Canal,  proclamations,  pp.  2316,  2817. 
Penal  bonds,  deposit  of  United  States  bonds, 
3301a. 

Porto  Rico,  accounting  for  public  funds  in, 
38a3gg. 

President,  conservation  of  food  and  necena* 

ries,  3115%e-3115%kk(ll). 

Guaranty    of    wheat    prices,    3115%kk, 

3115%kk(2),       3115%kk(4)-3115%kk 

(6). 

Mines,  metals,  etc.,  regulation  during  war, 

3115^sss. 
Preventing  speculation  during  war  time, 

8115%k. 
Trading    with    Enemy    act,    8115%c(a), 

3115%dd(a). 
Use  of  food  materials,  etc.,  for  distilled 
and  malt  liquors  during  war,  3115^1. 
Vessels,  movement  during  war,  8116i/i6h, 
31151/1  ebhh. 
Prospecting  potassium  lands,  4640e,  4640j. 
Public  Healdi  service,  organization  of  reserve, 

0136aa. 
Quarantine  against  plant  diseases,  8760. 
Rights  of  way  for  pipe  lines  through  Indian 

reservations,  etc.,  4102. 
Sales  of  liquors  in  or  near  military  or  naval 

camps,  2010a,  2813e. 
Secretary  of  Agriculture,  food,  etc.,  conserva- 
tion act,  3115V^bb. 
Importation  of  tick -infested  animals  for 
immediate  slaughter  at  ports  of  entry, 
8680a. 
Inspection  of  farm  products,  828a. 
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BEGITLATIONS  (Cont'd) 

Secretary  of  Commerce,  appeals  from  inspeo- 
tion  of  steam  vessels,  8214d. 
Numbering  undocumented  vessels,  8095e. 
Secretary  of  Interior,  stock  raising  homestead 

entries,  4587k. 
Secretary  of  War,  disbursing  officers  of  army, 
6614a. 
Navigable   waters,  9861-9862a. 
Selective      draft,      2044d,      2044n«     2044p, 

2044^  (c). 
Standard  time,  89078. 
Trading  with  enemy,  3116%c. 
Transmission   of   government   radiograms   or 

telegrams,  10078a. 
Vessels  in  ports  of  United  States,  9959%a- 

9959%d. 
War  Finance  Corporation,  advances,  8115%ee. 
War    Risk    insurance,   514kk,   514ooo,   514s, 
514uuu,  514uuu%,  514 w. 

BEHABSLITATIOK 

See  Vocational  Rehahiliiaiion  of  SoldierM  and 
Sailors, 


Alaska,  sale,  etc.,  8613a. 

REISSUE 

Federal  reserve  notes,  9799(6). 


Property  seized  for  violation  of  embargo  on 
exports,  7678J. 


See  Soldier^  and  Sailon^  CivU  Relief. 

BEUGIOK 

Porto  Rico,  establishment  prohibited,  8803aa. 

RELIGIOUS  SCHOOLS 

Appropriations  for  vocational  education  not  to 
be  used  for,  9390%{. 

RELIGIOUS  SOCIETIEB 

Census  information,  4388j. 
Exemptions,  income  tax,  6336^o(6). 

Selective   draft  act,   members  of  certain 

societies,  2044d. 
Tax  on  admissions,  59d0o<5),  6809%a. 
Tax  on  public  exhibitions,  5980o(7). 
Postage    on    second    class    mail   matter    of, 
7358b. 

RELIGIOUS  TEACHERS 

Immigration,  4289^b. 


Entries  by  minor  soldiers,  4588b. 

REMISSION 

Penalties,    failure   to  number   undocumented 
vessels,  8095d. 
Governor  of  Porto  Rico,  power,  3803ddd. 
Immigration     law     violations,     ^U289^d, 
4289^h,  4289^ss,  4289%t. 

REMOVAL 

Alien  enemies,  7615. 

REMOVAL  FROM  OFFICE 

Advisory  Tax  Board,  6371  %b. 

Army  Nurse  Corps,  members,  1832d. 


REMOVAL  FROM  OFFICE  CCmt*di> 

Capital  Issues  Coounittee,  3115%kk. 

Census  enumerators,  4388e. 

Governor  of  Porto  Rico,  3803u. 

Janitors  to  committees  of  House  of  Represent 
tatives,  73. 

Licensing  officers  for  manufacture,  sale,  etc^ 
of  explosives,  3115  ^fiE. 

Officers  in  District  of  Columbia  failing  to  en- 
force liquor  law,  3421  %o. 

Selective  Draft  boards,  2044d. 

War  Finance  Corporation  directors,  3115%b. 

REMOVAL  OF  CAUSES 

District  Court  of  Porto  Rico,  3803r. 
Federal  controlled  transportation  systems,  ac- 
tions against,  3115%j. 

RENEWAL 

Licenses,  enemy  or  ally  of  enemy  insurance 
companies,  3115%bb  (a). 
Trading  with  enemy,  3115^c(a). 

RENT 

Census  office,  expenditures  for,  4388kk. 

Commerce  building  in  District  of  Columbia, 
854a. 

District  attorney.  District  of  Columbia,  1448. 

Films  of  Department  of  Agriculture,   832c. 

Gas  governors  for  public  buildings,  3331b. 

Inclusion  in  gross  income  for  income  tax  pur- 
poses, 6336%  ff. 

Protection  of  persons  in  military  or  naval 
service,  3078^ee. 

Second  class  post  offices,  7259a. 

Selective  Draft  law,  disbursements,  2044r. 
Quarters    for    draft   boards,    writing   un- 
necessary, 6895a. 


Vessels  damaged  in  foreign  waters,  etc,  2781a. 

REPATRIATION 

Expatriated  citisens,  4352(12). 


Act  of  Oct.  22,  1914,  c.  331,  5980t 

Act  prohibiting  transfer  of  employ^  between 

departments  not  repealed,  251b. 
Alaskan    Prohibition   Act,   inconsistent  acts, 

3643r. 
Army,  restriction  on  enlistments,  1891bb. 
Census  Act  for  13th  Census,  4388nn. 
Immigration  laws,  4289%u. 
Indemnity    provisions    and    responsibility   to 
United  States  unaffected  by  military  dam- 
age payments,  335e. 
National  Naval  Volunteers,  laws  relating  to, 

3078c. 
Naturalization  laws,  4352aa. 
Nayal  Dental  Corps,  acts  relating  to,  2499a, 

2511L 
Nayal  Ifilitia,  laws  relating  to,  3078c. 
Navy,    act    relating    to    traveling    expenses, 
2843a. 
Medical  and  Dental  Reserye  Corps,  acts 

relating  to,  2499a,  2511L 
Ordinance  department,  monthly  compen- 
sation   of    employes,    act    relating    to 
3084a. 
Reservation  of  right,   act   for   protection  of 

Niagara  River  and  Falls,  9989g. 
Rev.  St  §  2171«  4352(11). 
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Additional  compensation  to  civilian  employes, 
3270a. 

Adjustment,  etc.,   of  certain   war  contracts, 
3115iViBb,  3115iViBf. 

Agricultural    experiment    stations,    expendi- 
tures, 839a. 

Aircraft  board,  3115^/8 26. 

Alien  enemies,  pp.  1489-1492. 

Aliens  iUegally  landed,  4289%t 

Attorney  general,  expenditures  for  cotton  fac- 
tories  at   United   States  Penitentiary  at 
Atlanta,  10563g. 

Auditors,   Porto   Rico,  3803gg. 

Boards,  determining  compensation  of  feder- 
al   controlled     transportation    systems, 
3115%c. 
Engineers,  control  of  floods,  10030% c. 
Federal  Board  for  Vocational  Education, 

939014CC,  9390%m. 
State   Boards   for  Vocational  Education, 

9390%dd. 
Survey  to  value  seized  vessels  of  alien  ene- 
mies, 8146s. 

Bureau    of   Efficiency    3286e,    3286f,    3286g, 
32S6h,  3286J,  3286k. 

Bureau  of  Engraving  and  Printing,  expendi- 
ture of  appropriations,  513b. 

Bureau  of  foreign  and  domestic  commerce, 
contents,  879. 

Bureau  of  Mines,  detail  of  employes,  783a. 

Capital  Issues  Committee,  3115%n. 

Censorship  of  mails,  7546a. 

Census,  printing  and  distribution,  43881. 

Chief  of  engineers,  9874a. 

Collector  of  customs,   gold   and   silver   coin, 
etc.,  in  cargoes  for  export,  3115^gg. 

Commercial  attaches,  854a. 

Commissioner  of  Internal  Revenue,  refund- 
ments of  taxes  or  penalties,  5944. 

Commission  to  investigate,  etc.,  salaries  of 
employes  of  postal   service,  609a. 

Committee  on  Public  Information,  3115%b. 

Comptroller  of  Treasury,  420a (k). 

Conservation  of  ores,  metals,  and  minerals. 
3115%t. 

Crops,  time  for  printing.  825a. 

Dealers  in   leaf   tobacco,   6168(b). 

Department  of  Agriculture,  exchanging  motor 
vehicles.   814bb. 

Detail  of  employes  of  Bureau  of  Mines  for 
services  at  Washington,  783a. 

Epidemics,  expenditures  to  prevent,  9173. 

Explosives,  licenses  during  war,  3115%ff. 

Federal     board     for     voeational     education, 
3078^»e.  3078%g,  3078%h. 

Food  conservation  act,  3115%o. 

Fond    relief   of   certain   peoples   in   Europe, 
7706a. 

Glacier  National  Park,  exchanging  timber  for 
private  holdings  in,  5248aaaa. 

Governor  of  Porto  Rico,  3803ddd,  3803pp. 

Grand  Canyon  National  Park,  acquiring  toll 
road  in.  5249x. 

Immigration,    condition    of    vessels    bringing 
aliens  to  United  States,  4289Hf. 

Inspectors,  etc.,  4289J4f,  4289Uff. 

Insurance  companies  to  bureau  of  war  risk 
insurance,  3078^k,  3078i4«,  3078%mm. 

Internal  revenue,  child  labor  tax,  6336%g. 
Surveys  of  distilleries,  6002. 
Violations  of  laws,  5884. 

Joint  Commission  on  Reclassification  of  Sal- 
aries, 3270b. 


BEPOBTS   (Cont'd) 

Licenses  issued  for  manufacture,  sale,  etc., 

of  explosives,  3115^  ff. 
Mine  operators,  etc.,  3115%  sss. 
Minimum  Wage  Board,  3421  Vif. 
Minimum  Wage  Conference,  3421  %k. 
Motor   vehicle  truck   and   express   routes  in 

postal  service,  7301a. 
Porto   Rico,  executive  council,  election  dis- 
tricts, 3803k. 
Officers,  3803dd,  3803ddd,  3803e,  3803pp. 
President,    federal   controlled   transportation 
systems,  3115  %g. 
Housing     for     war    industry     employes, 

3115%f. 
Sale  of  property  acquired  for  war  pur- 
poses, 6941a. 
Proceeds  of  operation  of  public  utilities  by 

Engineer  operations  overseas,  1952b. 
River  and  harbor  improvements,  restrictions, 

9866b. 
Sales  of  war  supplies,  6941aa. 
Secretary    of   Agriculture,   expenditures   for 
roads    and    trails   in   national   forests, 
6150aa. 
Expenditure   of  moneys,  3115%d. 
Secretary  of  Navy,  334a. 
Secretary   of  Treasury,  334a,  68291,   6829n, 

68290. 
Secretary  of  War,  334a. 
State  banks  as  members  of  federal  reserve 

system,  9792(4). 
Summary  court,  effects  of  deceased  persons, 

disposition,  2308a,  art  112. 
Traveling    expenses    of    clerks    detailed    be- 
tween offices  of  surveyors  general,  4460a. 
United   States  bonds  and  notes,  retirement, 

6829p(%). 
United    States    Shipping   Board    Emergency 

Fleet  Corporation,  8146t 
War  Finance  Corporation,  514kkkk,  3115%k. 
Water  terminal  and  transfer  facilities,  9874a. 
Wheat  price  guarantee,  3115%kk(9). 
Work  on  rural  post  roads  by  soldiers,  etc., 
7477m. 


Power    to    grant,    governor   of   Porto    Rico, 
3803ddd. 

BEQUISmONINO 

See  Eminent  Domain, 

Buildings  in  District  of  Columbia  by  secre- 
tary of  war,  6933c. 

Coal  and  coke  plants,  etc.,  3115%q. 

Factories,   3115i/i6b^ll5i/iee,   3115% jj. 

Food,  fuel,  and  supplies  for  army  or  navy. 
3115%u. 

Hospital  facilities  during  war,  3115^ Visa* 

Housing,    shipyard  employes,  8146t. 

War     industry     employes,     lands,     etc., 
3116%a-3115%c. 

Mines,  3115%jj. 

Oil  pipe  lines,  3115V^jj. 

Packing  houses,  3115V^jj. 

Storage  faciUties  for  wheat,  3115i^kk(3). 

REQUISITIONS 

See  Vessels, 

Militia,  allotment  of  national  guard  appro- 
priation, 3064a. 

Field   artillery   equipment,  3062. 

Infantry  equipment,  3061a. 
Printing  and  binding,  census,  43881. 
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RETIRED  OFFICERS  (Oont*d> 

Army   (Cont'd) 

Active  duty  (Cont'd) 


RESOISSIOir 

Contract  with  purchaser  in  military  service, 
3078%£. 


RESERVE  FUND 

War  Finance  Corporation,  3115%hh. 


OFFICERS         TRAINING 
CORPS 

Appointment    to     Officers    Reserve     Corps, 

I88I0. 
Detailing  enlisted  men  to,  1881jjjj. 
Detailing  officers  to,  1881jjj. 
Establishment,  1881f. 
Uniforms,  commutation,  1881kk, 
Units  of  at  educational  institutions,  1881f- 

I88I0. 

RESIDENCE 

Alien  enemies,  pp.  148&-1492. 
Census   enumerators,  4388f. 
Census  supervisors,  4388f. 
Circuit  judges,  1109. 
(Governor  of  Porto  Rico,  3803ddd. 

RESIDENT  COMMISSIONERS 

Porto  Rico,  mileage,  3803o. 
Vacancy  in  office,  8803o. 

RESIGNATION 

Governor  of  Porto  Rico,  3803iL 

RESISTING  OFFICERS 

Food  conservation  act,  3115%  m. 
Immigration  officers,  4289^1. 
Service  of  search  warrants,  10496^n 

RESXTRVETS 

Public  lands,  4824a,  4824b. 

RETAIL  DEAUBRS 

Bee  Opium, 
Definition,  3115%g. 

RETAH.  LIQUOR  DEALERS 

See  Distilled  Spirits  and  Winea. 

RETAINER  PAT 

See  Pay  of  Navy, 

RETIRED  ENLISTED  MEN 

Army,  Army  Mine  Planter  Service,  warrant 
officers,  1731aa. 
Battalion    sergeant    major    at    military 

academy,  2275a. 
Commutation  of  quarters,  and  heat  and 

light,   2118aa. 
Enlisted  Reserve  Corps,  not  entitled  to 

retirement,   etc.,   1892e. 
Existing  laws  to  remain  in  force,  1991a. 
Pay,  allotment  of,  2170a. 
Marine   corps,   active  service,  2653c,  2658d, 

2659aa. 
Navy,  active  service,  2653c,  2653d,  2659aa. 
Chief  warrant  officers,  pay,  2895a. 
Warrant  officers,  pay,  2895b. 

RETIRED  OFFICERS 

Army,    active    duty,    acting    quartermasters, 
2078a. 
Active   duty,   considered   officers  of  arm 
of  service  assigned  to,  2077a. 
Corps  of  engineers,  2075b. 


Rank,   pay    and   allowances,   2073aa, 
2080a. 
Dental  corps,  1833b. 

Existing  laws  to  remain  in  force,  1991a. 
Medical   corps,  first  lieutenants   on    dis- 
ability, 1807aaa. 
Men   discharged   to   accept   commissions, 

1891c-1891dd. 
Pay,  allotment  of,  2170a. 

Longevity  pay,  details  to  active  serv- 
ice, 2101a. 
Provisional  appointees  as  second  lieuten- 
ants, 1920b. 
Transfer  to  active  list,  2073aa-208(hL 
Coast  guard,  active  duty,  2653c,  2653d. 

Active  duty,  pay  and  allowances,  2658c, 
2653d. 
Promotion,  2653c,  2653d. 
Temporary     advancement     in     rank, 
2653d. 
Officers    temporarily   promoted,    8459%a 
(2%). 
Lighthouse  Service,  8455a. 
Marine  corps,  active  duty,  2653c,  2653d. 
Examining    boards    at    foreign    stations, 

2619a. 
Temporary  additional  officers,  24831. 
Use  of,  2483g. 
Navy,  active  duty,  2653c,  2653d. 
Captains  ineligible  for,  2697h. 
Commanders  ineligible  for,  2697h. 
Dental  officers,  2511g,  2511h. 
Details   to   Dominican   Republic,  2813cc 
lieutenant     commanders     ineligible     tot 

promotion,  2697h. 
National  Naval  Volunteers,  use  of,  2483g. 
Naval  Militia,  use  of,  2483g. 
Naval     Reserve     Force,     2900%a(12%, 
15%). 
Use  of,  2483g. 
Retiring  board,  examining  boards  at  for- 
eign stations,  2619a. 
Temporary  additional  officers,  2483L 
Use   of,  2483g. 
War   risk   insurance,   when   not   to   receive, 
514ttt 

RETIRED  \7ARRAirr  OFFICERS 

Coast  Guard,  active  duty,  2653c,  2653d. 
Marine    Corps,    active    duty,    2653c,    2653d, 

2659aa. 
Navy,  active  duty,  2653c,  2653d,  2659aa. 

RETIREMENT 

Federal  reserve  notes,  9799(6),  9799b. 

Judges  of  United  States  courts,  1237. 

Order  and  purchasing  derk  at  Military  Acad- 
emy, 2273a. 

Persons  receiving  retirement  pay  not  to  re- 
ceive compensation  under  War  Risk  Insur- 
ance Act,  514ttt. 

RETURNS 

Army,  regiments,  troops,  batteries,  etc.,  to 

war  department,  2308a,  art.  57. 
Census,  copies  for  states,  etc,  4388n. 
Internal  revenue,  5896,  5899. 

Admissions  and  dues,  6309%c,  6371Hi- 
Corporations,  5980n. 
Excise  taxes,  63091^d,  6871%}. 
Jewelry,  etc.,  6309%f,  6371^. 


OBNBRAL  INDBX 
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RETURNS  (Oont'd) 

Internal  revenue  (Cont'd) 
Fortified  wines,  6114. 
Insurance^  6309%e,  6371^1,  6371  i^j. 
Manufacturers,   etc.,   of   mineral  waters, 

etc.,  616X^e. 
Opium  dealers,  6287g. 
Transportation  tax,  6309^. 
Seizure   of   articles  infringing  copyright,   p. 
2023. 


Accounts  audited  at  places  other  than  seat 

of  government,  420a (b). 
Awards    under    War   Bisk    Insurance    Act, 

614rrrr. 
Decisions  of  Selective  Draft  boards,  2044d. 

REVIVAI. 

Laws  of  Porto  Rico,  8803n. 

REVOOATION 

Interlocutory  orders  under  Soldiers  and  Sail- 
ors Civil  Relief  Act,  3078%rr. 
License,  enemy  or  ally  of  enemy  insurance 
companies,  8115 ^bb (a). 
Manufacture  or  sale  of  liquors  in  District 

of  Columbia,  8421^bb,  3421  %cc. 
Manufacture,    sale,    ete.,   of    exploaivea, 

3115^f-3116^fff. 
Trading  with  enemy,  3116!^c(a>. 
Permits    for   foreign)  language    publication, 
8115^j. 

REWARDS 

Immigration  law,  violations  of,  4289^c. 
Navy  department,  employes,  etc.,  655a. 
Post   office   burglars,   robbers,  and   highway 
mail  robbers,  582a. 

RIDINO  AOADEISIES 

Special  excise  tax,  accounting  for,  refusal  or 
failure     to     account     for,     penalties, 
6371%h. 
Amount,   etc.,  59S0o(10),  5980r-5980t. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371  %h. 
Information,   refusal  or  failure  to  give, 

penalties,    6371%h. 
OvercoUections,   credits   for,   6371%k. 
Overpayments,  credits  for,  6371%  k. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6371%h. 
Returns,     attestation    instead    of    oath, 
6371%J. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
What  are,  5980o(10). 

RIFLE  CLUBS 

Detail  of  enlisted  men  of  army  as  instructors, 
3071aa. 

Sale  of  war  supplies  to  national  rifle  asso- 
ciation, 6941aa. 


Army,  additional  pay,  2146. 

RIFLE  RANGES 

Sale  of  land  purchased  for,  8072c. 

RIGHTS  OF  WAY 

Condemnation    for   military,    ate.,   purposes, 
6911aa. 


RIGHTS  OF  WAT  (Oont'd) 

Crater   Lake   National   Park,  donations  for 

park  purposes,  52301. 
Grand  Canyon  National  Park,  claims  to  un- 
affected, 5249x. 
Raihroads,  5249xx. 
Levees  for  flood  control,  10030%a(ld). 
Mesa   Verde   National   Park,    donations   for 

park  purposes,  5242a. 
Mount  McKinley   National.  Park,   claims   to 
affected,  5249rr. 
Irrigation  purposes,  etc.,  5249s. 
Mt    Rainier   National   Park,   donations   for 

park  purposes,  52271. 
National  cemeteries,  railroads  not  to  encroach 

upon,  9378. 
Public  lands,  character  of  use,  4988. 

Irrigation  and  drainage  purposes,  4934. 
Reservation  in  potassium  land  leases,  4640gg. 
Rocky  Mountain  National  Park,  donation  for 
park  purposes,  5249dd. 

RIVERS  ANB  HARBORS 

See  Navigable  Waiert, 

Appropriations,    examinations,    surveys   and 
contingencies,  9908c. 
Use  of,  9883a. 
Chesapeake  and  Delaware  Canal,  acquisition 

by  United  States,  9881a. 
Consent   to   agreement   between   Minnesota, 
North  Dakota  and  South  Dakota,  regard- 
ing navigation  and  flood  control,  9908a. 
Contingencies,  appropriations  for,  9908c. 
Control  of  floods  of  Mississippi  and  Sacra- 
mento Rivers,  10080%  a-10030%c. 
Dredging  plants,  hiring,  9891a. 
Estimates     for     improvements,     limitation, 

9866a. 
Examinations,  appropriation  for,  9906c. 
Improvements,   appropriation,  9883a. 

Condemnation  of  land,  etc.,  beneflts  to 
property  not  taken,  9878b. 
Immediate  possession,  9878a. 
Contract   price   in   excess    of   estimated 

cost,  9888a. 
Control  of  floods,  10080^a-10080%c. 
Government  plants,  disposition  of  rentals, 

9891b. 
Increased  cost,  allowance  for,  9886b. 
Limitation  on  cost  of  projects,  990Sb. 
Preliminary  estimates  limited,  9908c. 
Preliminary    examinations    and     report, 

supplemental  reports,  9866b. 
Preliminary  surveys  limited,  9908c. 
Projects  not  to  be   entered  upon  until 

fund   appropriated,   9908c. 
Supplemental  or  additional  reports  or  es- 
timates, 9908c. 
Terminals  for  new  or  existing  projects, 

9874b. 
Work  under  1912  river  and  harbor  act 
may  be  done  under  contract,  9886a. 
Injury  or  destruction  of  defenses,  10208. 
Limitation  on  cost  of  projects,  9908b. 
Ohio     river,     modification     of    improvement 

project,  10002aa. 
Porto   Rico,    transfer   to   local   government, 

8803CC. 
Regulation   of   vessels    in    ports    of   United 
States    in    time    of    war,    etc.,    9959 V4&- 
9959^d,  10514a-10514d. 
Reports,  water  terminal  and  transfer  facil- 
ities, 9874a. 
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[Refereiices  are  to  sections,  eicept  where  otherwise  lndicated.1 

BZVEBS  AND  HABBOB8  (Oont'd) 

Surveys,  appropriation  for,  0908c. 


Preliminary,  limitation  on,  d908c. 

Terminals  for  new  or  existing  projects, 
9874b. 

Water  terminal  and  transfer  facilities,  re- 
ports as  to,  9874a. 

BO  ADS 

See  Highway;  HaHonal  FeresU;  Rural 
Post  Roads. 


Post  OflSce,  rewards  for  detection,  etc,  of, 
682a. 

ROCK  GREEK  PARK 

Part  of  park  system  of  District  of  Colombia, 
8860a. 


ROCKY 


MOXTNTAIN 


NATIOITAI^ 


Automobiles,  regulation  as  to  use  of,  5249d. 
Boundaries  changed,  5249aa. 
Donation  of  patented  lands,  etc.,  in,  5249dd. 
Lease  of  lands   for   hotel   concessions,  etc, 
limitation,  6249d. 
Term  of,  5249d. 
Rules  and  regulations,  Secretary  of  Interior, 

to  make,  6249d. 
Timber,   removal  of  dead  or   down  timber, 

6249d. 

ROOF  GARDENS 

Internal    revenue    tax    on    admissions    to, 
6309%a,  6309%c 
Accounting  for,  refusal  or  failure  to  ac- 
count for,  penalties,  8371  ^h. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371  V^h. 
Information,   refusal  or  failure  to   give, 

penalties,  6371^h. 
OvercollectionB,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371^  k. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6371%h. 
Returns,    attestation    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 

ROOT  BEER 

Internal  revenue  tax,  amount,  6161^d. 
Returns  by  manufacturers,  etc.,  6161%e. 
Time  for  payment,  6161  ^e. 

ROOTS 

Transportation  from  quarantined  district 
prohibited,  8760. 

ROlSETTES 

Enlisted  Reserve  Corps  of  Army,  1892e. 

ROYAIiTIES 

Licenses  for  use  of  patents,  trade-marks,  or 
copyrights  of  enemy  or  ally  of  enemy, 
3115%ee(c,f). 

Potassium  land  leases,  4640ee. 
Disposition  of,  4640iL 

RUOS 

Internal  revenue  tax  on,  6309 %e. 


Legislative  Drafting  Service,  106ft. 
Standard  time,  8907s. 

riti.es  of  court 

Admiralty,  amendment,  etc.,  p.  338. 
Circuit  courts  of  appeal,  admiralty,  p.  888. 
Amendments,  additions,  etc,  pp.  179-192. 
District  court,  trading  with  the  enemy  act, 

power  to  make,  3115%i 
Supreme  Court,  appeals  from  court  of  daims, 
pp.  238,  239. 
Certiorari,   p.  238. 

RURAL  FREE.DEUVERY  SERVICE 

Carriers,  salaries,  7300aa-7300b. 
Maps,  sales,  use  of  proceeds,  7264ft. 
Motor  express  routes,  7301a. 
Motor  vehicle  truck  routes,  7301a. 
Star  routes  served  entirely  by,  7455b. 

RURAL  POST  ROADS 

Appropriations,  amount,  7477J. 
Expenditures  by  states,  7477J. 
Payment  to  states,  7477j. 
Construction,    limitation    on    payments    in- 
creased, 7477flf. 
Defined,  7477bb. 
Equipment,  transfer  for  by  Secretary  of  War, 

7477k. 
Fund  for  states  with  constitutional  or  statu- 
tory prohibition  of  or  limitation  on  internal 
improvements,  7477J. 
Supplies,  transfer  for  by  Secretary  of  War, 

7477k. 
Work  on,  officers  or  enlisted  men  of  army, 
navy  or  marine  corps,  consent  of,  74771 
Officers  or  enlisted  men  of  army,  navy  or 
marine  corps,   equalization  of  pay, 
7477n. 
Report  to  Congress,  7477m. 

RUSSLA 

Consular  officers  at  Vladivostok,   ftdditional 
compensation,  3198a. 

RUTHEKIAHS 

Slavic  Legion,  2044^. 

SACRAMENTAL  PURPOSES 

Wine    for    sacramental    purposes,    Alaska, 

3643ee,  3643f. 
District  of  Columbia,  3421%c 
Porto  Rico,  3803aa. 
Use     of    mails    for    advertisement    of, 

10387e. 

SACRAMENTO  RIVER 

Control  of  floods,  lOOSO^b. 

SADDLERS 

Corps  of  Engineers,  1842a. 

Medical  department  of  Army,  1829ft. 

Pay,  2144a. 

SAILING  ROATS 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure  to  account  for,  penalties, 
6371%h. 

Amount,  etc,  5980q-6980t. 

Collection,  refusal  or  failure  to  collect, 
penalties,  6371%h. 

Computation,  5980q. 

Credits,  6980q. 


GENBBAIi  INDBX 
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BAIXiINO  BOATS  (Oomt'd) 

Intemnl  revenue  tax  (Cont'd) 

Information,  refusal  or  failure  to  fiye, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,   taxes   on   artldes   for   export, 

6371%k. 
Returns,    attestt^Jbn    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 

SAHiORS 

Bee  HoapiidU;  Vocational  RehahUiiaiion  of 
Soldiers  and  Sailors;   War  Risk  Insurance. 

Apprentice   seamen,  number,  2571a,  2573aa. 

Civil  service  sUtus,  3287a. 

Employment  of  wives  of,  243a. 

Free    instruction    in    District    of    Columbia 

schools,  3369d. 
Free  transmission  of  mail  written  in  foreign 

countries,  7354aa. 
Homestead  entries,  4593a. 
Hospitals  and  sanatoriums  for  sick  and  dis- 
abled saUort,  9212a-9212l. 
Naturalization  of  aliens,  4352(7,8,13). 
Preferences,   honorably   discharged,  appoint- 
ment in  census  office  during  decennial 
census  period,  915. 
Honorably    discharged,    appointments    to 
clerical  and  other  positions  in  Ex- 
ecutive Departments,  etc.,  3214a. 
Work  on  roads  and  trails  in  national 
forests,  5150aa. 
War  Risk  Insurance,  514a-514w. 

ST.  ELIZABETH'S  HOSFITAI* 

General  provisions,  9301aa,  9302a,  9304a, 
9308a-9308d. 

Exchange  of  laundry  machines  and  equip- 
ment, 9331b. 

ST.  MARY'S  RIVER 

Nonnavigable,  9855c. 


See  Compensation;  Fees;  Mileage;  Travel 
Pay  and  Ewpenses, 

Additional  compentation  to  dvilian  employes, 
3270a. 

Adjusters  for  Bureau  of  War  Risk  Insur- 
ance, 514e. 

Advisory  board  to  Bureau  of  War  Risk  In- 
surance, 514e. 

Advisory  Tax  Board,  6371i/^b. 

Alien  property  custodian,  3115  ^cc. 

Appointment  clerk  in  office  of  Director  of 
the  Census,  917. 

Assistant  and  chief  clerk  to  Secretary  of 
War,  315a. 

Assistant  chief  inspectors  of  locomotive  boil- 
ers, 8632. 

Assistant  chiefs  of  divisions  in  Patent  Office, 
739c. 

Assistant  Commissioner  General  of  Immigra- 
tion, 955a. 

Assistant  director  of  the  census,  917. 

SuPP.U.S.CoifP.'19— 180 


SAIiARIES   (Oont'd) 

Assistant  district  attorneys,  1420a. 

Assistant  law  clerk  in  State  Department  to 
edit  laws  of  Congress,  295. 

Assistant  postmasters,  7227a,  7237b. 

Assistant  Secretaries  of  Agriculture,  790a. 

Assistant  Secretaries  of  the  l^reasury,  351a. 

Assistant  Secretary  of  State,  297. 

Assistant  Secretary  of  War,  312. 

Assistant  solicitors  of  State  department,  294. 

Assistant  to  Commissioner  of  Internal  Rev- 
enue, 493a. 

Associate  justices   of    supreme  court,   Porto 
Rico,  3803v. 

Attendants,     marine     hospitals,     quarantine 
stations  and  immigrant  stations,  0189a. 

Attorney  General,  Porto  Rico,  3803v. 

Attorneys  in  office  of  Attorney  General,  525a. 

Auditing   military    accounts   outside   District 
of  Columbia,  limitation,  420a(l). 

Auditor  of  Porto  Rico,  3803gg. 

Board  of  appeals  in  office  of  Solicitor  for  In- 
terior Department,  672a. 

Boiler  inspectors,  8633. 

Bureau   of   War   Risk   Insurance    employes, 
514n. 

Capital  Issues  (Committee,  3115%kk. 

(Carriers      of    rural      free-delivery      service, 
7300aa-7300b. 

Cbief  clerks,  office  of  director  of  the  census, 
917. 
Patent  office,  738. 
Secretary  of  Interior,  668a. 
State  Department,  297. 
Treasury  Department,  353. 

Chief  inspector  of  boilers,  8632. 

Chief  Justice,  Court  of  Claims,  1127. 
Supreme  Court,  Porto  Rico,  3803v. 

Chiefs  of  bureaus,  accounts  of  State  Depart- 
ment, 297. 

Chiefs  of  divisions,  office  of  director  of  the 
census,  917. 
Patent  Office,  739c. 

Chief  statisticians  in  office  of  director  of  the 
census,  917. 

Circuit  judges,  1109. 

Civilian        members      of      aircraft      t)oard, 

31151/8  2C. 

Clerical  assistants  to  clerks  of  district  courts, 
1385d. 

Payable  by  marshals,  1385f. 

Payable  mbnthly,  1385f. 
Clerks     and      employ^,      aircraft       board, 

31151/326. 

Boards  of  steam  boat  inspectors,  8170a. 
Bureau  of  War  Risk  Insurance,  5140. 
Census  office  during  decennial  census  per- 
iod, 918. 
Coast   and   Geodetic  Survey,  8561a. 
Commercial  attaches,  854a. 
I^rst     and     second     class     post    offices, 

7236aa. 
Post    Office     Department,     readjustment. 

572a,  609a. 
State  Department,  297. 
Clerks    of    district    court,    amount,    1385a, 
1385b. 
Payable  by  marshals,  1385f. 
Payable  monthly,  1385f. 
Payment  in  lieu  of  fees,  1385a,  1385b. 
Coast  and  geodetic  survey  officers,  8561a. 
Collectors  of  Internal  Revenue,  5851ii. 
Commercial  attaches,  854a. 
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OBNERAL  INDBX 


[References  are  t?>  sectionB,  except  where  otberwlse  Indicated*] 


8AI»ARIES   (Cont'd) 

Gominissioners,  agriculture  and  labor  of  Por- 
to Rico,  3803v. 
Division  of  Marine  and  Seamen's  Insur- 
ance of  Bureau  of  War  Risk  Insurance, 
614a. 
Division   of   Military    and   Naval   Insur- 
ance of  Bureau  of  War  Risk  Insurance, 
514a. 
Education,  Porto  Rico,  3803v. 
Health,  Porto  Rico,  3803v. 
Interior,  Porto  Rico,  3803v. 
Internal  Revenue,  490a. 
Compensation  from  sources  other  than  United 

States,  3231a. 
Consular  assistants,  3165a. 
Consular    officers,    additional    compensation, 

3198a,  3198b. 
Deputy  clerks  of  district  court,  1385d. 
Payable  by  marshals,  1385f. 
Payable  monthly,  1385f. 
Deputy  Commissioners  of  Internal  Revenue, 

493a. 
Deputy  district   attorneys,  etc.,  District  of 

Columbia,  1448. 
Deputy  supervising  inspector  general  of  steam 

vessels,  8156. 
Diplomatic  officers,  additional  compensation, 

3198a,  3198b. 
Director,  consular  service,  297. 

War  Finance  Corporation,  8116%c. 
Director  of  the  census,  917. 
Disbursing  clerk  in  office  of  director  of  the 

census,  917. 
District  attorneys,  Connecticut,  1450b. 

Porto  Rico,  3803qq. 
District  court  officers  of  District  of  Porto 

Rico,  3803t 
District  judges,  969. 

Northern  district  of  Texas,  9681. 
Porto  Rico,  3803qq. 
Retirement,  1237. 
Western  District  of  Texas,  968h. 
Double  salaries  prohibited,  3230c. 

Not    applicable    to    teachers    in    public 
schools  of  District  of  Columbia,    3230b. 
Examiners  in  Patent  Office,  738a. 
Executive  secretary  of  Porto  Rico,  3803hh. 
Explosives  inspectors,  3115%g. 
Federal    Board    for  Vocational    Education, 

9390^cc. 
Field  officers  of  coast  and  geodetic  survey, 

8562b. 
Financial  clerk  in  Patent  Office,  739a. 
Foremen  at  first  class  post  offices,  7231a. 
Gangers  assigned  to  fruit  distilleries  or  win- 
eries, 6114m. 
Geographer  in  office  of  the  director  of  the  cen- 
sus, 917. 
Governors,  Porto  Rico,  8803v. 

Virgin  Islands,  8924^  a. 
Inclusion  in  gross  income  for  income  tax  pur- 
poses, 6336^  ff. 
Increase  by  employment  in  another  depart- 
ment, etc.,  prohibited,  251b. 
Indian  employes,  4032a. 
Internal  revenue,  attorneys,  clerks,  etc.,  lim- 
itation, 5859a,  5859b. 
Investigation,  Bureau  of  Efficiency,  8286j. 
Joint     Commission     on     Reclassification, 
3270b. 
Judges,  Court  of  Claims,  1127. 

Court  of  Customs  Appeals,  1179a. 
District  court,  969,  968h,  9681,  8803qq. 


SAIiARIES  (Cont'd) 

Judges  (Cont'd) 

United    States    courts    upon    retirement, 
1237. 
Law  clerks  in  state  department,  297. 

Editing  laws  of  Congress,  295. 
Letter  carriers.  City  Delivery  Service,  7236aa, 

Rural  carriers,  7300aa-7300b. 
librarian  of  Patent  Office,  739b. 
lighthouse  keepers,  8447. 
Local  inspectors  of  steam  vessels,  816& 
Marshal,  Porto  Rico,  3803qq. 

Western  District  of  Michigan,  1450a. 
Members  of  army  nurse  corps,  1832e. 
Members    of    Legislative    Drafting    Service, 

106a. 
Minimum  Wage  Board,  d421%c. 
Mississippi  River  Commission,  civilian  mem- 
bers, 9996a. 
Municipal  officers  of  Porto  Rico,  3803w. 
Philippine   commissioners  to   United   States, 

8814ff. 
Porto  Rican  officers,  3803v,  8803w. 
Postal  clerks,  7509b. 
Postal  employes,  overtime,  7238b. 
Postal  service  employes,  commission  to  inves- 
tigate, etc.,  609a. 
Postmaster,  adjustment,  7220a. 

Commission  to  investigate,  etc.,  609a. 
First,  second  and  third  class,  increase  dur- 
ing war  prohibited,  7226a. 
Fourth  class,  7218aa. 
Computation,  7226a. 
Private  secretaries.  Commissioner  General  of 
Immigration,  955a. 
Commissioner  of  patents,  739. 
Director  of  the  census,  917. 
Interstate    commerce    commission,    8586, 

8587b. 
To  Secretary  of  State,  297. 
Under  Secretary  of  State,  297. 
Railway   mail  service,  postal  derlu,   7509a, 

7509b,  7518a. 
Receiving   from    sources   other  than   United 

States,  punishment,  8231a. 
Second  Assistant  Secretary  of  State,  297. 
Second  Assistant  Secretary  of  War,  312. 
Secretary  of  Minimum  Wage  Board,  3421%c 
Secretary  of  State,  297. 
State  department  officers  and  employes,  297. 
Statistical  experts  in  office  of  director  of  the 

census,  917. 
Stenographers,  first  class  post  offices,  7231a. 

Office  of  director  of  the  census,  917. 
Storekeeper-gaugers  assigned  to  fruit  distiller- 
ies or  wineries,  6114m. 
Superintendents,  Antietam  battle  field,  9368. 
Division  of  finance  in  office  of  Third  As- 
sistant Postmaster  Greneral,  678. 
lighthouses,  8446a. 
Supervising  inspector  general  of  steam  vesaels, 

8166. 
Supef  vising  inspectors  of  steam  vesselB,  8167. 
Supervisory  officials  at  post  offices,  mifiifnnm, 

7227a. 
Surveyors  of  public  lands,  4824a. 
Third  Assistant  Secretary  of  State,  297. 
Third  Assistant  Secretary  of  War,  312. 
Translators  of  state  department,  297. 
Treasurer,  Porto  Rico,  3803v. 
Under  Secretary  of  State,  297. 
United   States   commissioners,  Crater  Lake 
National  Park,  1461a. 


See  Int(»ioaUnff  Liquon. 

Aircraft  patents,  purchase  by  United  States, 
3115i/»2t 

Army  horses  and  mules,  1972b. 

Army  stores  abroad,  420a(j)- 

Cotton  for  future  delivery,  tax  on  contracts 
for,  6300e,  6309ee,  63091. 

Bzplosives,  regulation  of  when  United  States 
at  war,  3115^a-^115%kk. 

Films  by  Secretary  of  Agriculture,  832e. 

Future  delivery,  internal  revenue  tax  on  ex- 
change for,  6318hh--6318p. 

Internal  revenue,  false  statements,  6371  %q. 
Liability  of  vendor  and  purchaser  to  pay 
tax,  6371%k,  6371%m. 

Lands  acquired  for  production  of  timber,  lum- 
ber, etc.,  6911aa. 
In  Glacier  National  Park  to  Glacier  Na- 
tional Park  Hotel  Company,  5248n. 
Purchased  for  Indian  schools,  4171a. 

Logs,  etc.,  from  land  acquired  by  United 
States,  6911aa. 

Mijrratory  birds,  8837b. 

Blilitary  academy,  machinery,  apparatus  or 
supplies,  2278a. 

Necessaries  hoarded.  3115 ^h. 

Nitrate  of  soda,  3115^r,  3116%rr. 

Oleomarfrsrine,  6218. 

Opium,  6287g,  6287L 

Ores,  metals  and  minerals  declared  necessa- 
ries.   3115^98.    3115^888. 

Post-route  maps.  7264a. 

Prorliirts  of  agricultural  experiment  stations, 
832bb. 

Products  of  cotton  factories  at  United  States 
Penitentiary  at  Atlanta.  10563c. 

Property  acquired  for  housing  of  war-indus- 
try employes,  311 5%e. 

Property  of  estate  to  pay  estate  tax,  6336%i. 

Property  transferred  to  alien  property  cus- 
todian, 3115^ff. 

Protection  of  purchaser  in  military  or  naval 
service,  3078^f. 

Publications   of  lighthouse   service,  8459c. 

Reindeer  in  Alaska,  3613a. 

Rural -delivery  maps,  7264a. 

Supplies,  etc.,  between  government  depart- 
ments, 3265a. 

Timber  from  national  forests  for  war  pur- 
poses, 5151a. 

Use  of  flag  for  advertising  purposes  in  Dis- 
trict of  Columbia,  3369b. 

Vessels,  restrictions  under  Shipping  Act  of 
1916,  8146e,  8146r(l),  8146t(4). 

War  Finance  Corporation,  bonds  and  securi- 
ties, 8115%g,  3115%hh. 

War  supplies,  6941a,  6941aa. 

SAI.VAOE 

Naval  vessels,  2776a. 

Seamen,  deposit  for  costs,  etc.,  when  not  re- 
quired, etc.,  1630a. 
War  risk  insurance,  614e. 


OBNBBAL  INDBZ 
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SAIiABIES  (Oont»d) 

United  States  commissioners  (Conf  d) 

Glacier  National  Park,  1451a. 

Mount  Rainier  National  Park,  1461a. 

Yellowstone  National  Park,  1461a. 
United  States  officers  as  directors  of  War  Fi- 
nance Corporation,  8115%c. 
Waterways  Conmiission,  10003^a* 
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Internal  revenue  tax  on,  6809%li« 

SAMOAN  ISI.A1IDS 

Census,  4388a. 

Native  guard  and  band,  war  risk  insurance, 
certain  provisions  inapplicable  to,  514nmm. 


SAKATOBIUMS 

See  HotpitaU. 

Care  and  treatment  of  sick  and  disabled,  sol- 
diers, sailors,  marines,  etc.,  9212a~9212L 

SAN  DIEOO  HARBOR 

Condemnation  of  North  Island,  1867ddd. 

SAN  FRANCISCO 

Mint,  purchase  of  metal,  6494. 

Resale  or  recoinage  into  silvei^,  6478b. 


Internal  revenue  tax  on,  amount,  6161%d. 
Returns  by  manufacturers,  etc.,  6161  ^e. 
Time  for  payment,  6161  %e. 

SAvnros  bank 

Advances  to  by  War  Finance  Corporation, 
3116%e. 

SAWMUXS 

Condemnation   for   military,    etc.,   purposes, 
6911aa. 


Internal  revenue  stamp  taxes,  6318p. 

SCHOOI.8 

Alaska,  establishment,  3607a. 

Army,    admitting    enlisted    men   to    officers' 

training  schools,  1919a. 
Aviation,  1867n. 

District  of  Columbia,  free  tuition  for  chil- 
dren of  officers  and  men  of  Army  and 
Navy,  3369c. 
Special  instruction  to  soldiers  and  sailors, 
3369d. 
Porto  Rico,  duties  of  commissioner  of  ed- 
ucation, 3803ff. 
Vocational  education,  9390%a-9390^mm. 

SCIENTIFIC  PURPOSES 

Intoxicating  liquors,  Alaska,  3643ff-3643gg. 
Porto  Rico,  3803aa. 
Use  of  mails  for  advertisement  of,  10387e. 
Migratory  birds,  nests  or  eggs,  8837h. 

SCIENTIFIC  SOCIETIES 

Income  tax,  exemption  from,  6336%o(6)# 
Postage    on    second    class    mail    matter   of, 
7358b. 

SCREW  THREADS 

Standardization  of,  commission,  appointment, 
8907uu. 
Commission,  chairman,  8907uu. 

Compensation,  8907w. 

Establishment,  8907uu. 

Members,  8907uu. 

Rules  and  regulations,  8907ww. 

Standards  determined  by,  8907y. 

Termination,  8907x. 
Standards,  determination  of,  89077* 

Promulgation,  8907vT« 

Use  of,  89077. 
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[References  are  to  sectioiiB,  except  where  otherwise  Indicated.] 


SOrXPTUBE 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%c. 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal  or  failure  to   glTOi 

penalties,  6371^h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,   credits    ^r,   6371  %k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  \.o  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371^m. 
Refunds,    taxes    on   articles    for    export, 

6371  i^k. 
Returns,  630»%d,  6371%j. 

Attestation  instead  of  oath,  6371%]. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%d. 


Breweries,  6161. 

Fermenters,  tanks,  etc.,  at  fruit  distUleries, 

6114m. 
Fortified  wines,  6114. 
Fraudulent  affixing,  etc.,  10240a. 
Post  Office  Department,  mail  transportation 

contracts,  5S4a. 
War  Finance  Corporation,  3115%d. 

SEAMEN 

See  Merchant  Seamen;  Navy;  War  Risk  In- 
surance, 

Enlistment  in  foreign  military  or  naval  serv- 
ice, 10174. 

Hospitals  and  sanatoriums  for  sick  and  dis- 
abled merchant  marine  seamen,  9212a-^ 
9212Z. 

War  Risk  Insurance,  614a-514w. 

SEARCHES  AND  SEIZtTBES 

Alaskan  Prohibition  act,  8643J,  3643m. 

Arms,  munitions  etc.,  intended  for  export, 
7678d-7678k. 

Automobiles,  etc.,  used  for  conveying  liquors 
into  Indian  country,  4141a. 

Disposition  of  property  taken,  10496%  p. 

District  of  Columbia  Prohibition  Act, 
3421%ff-3421Ur. 

Existing  laws  not  repealed,  10496^4 ▼• 

Exports  during  time  of  war,  7678b,  7678d. 

Filing  papers  with  clerk  of  court  having  ju- 
risdiction, 10496%  q. 

Food,  etc.,  under  conservation  act,  3115%h. 

Infringement  of  copyright,  pp.  2023,  2024. 

Intoxicating  liquors,  Alaska.  3643J,  3643m. 
District  of  Columbia,  3421%ff,   4821%l. 

Jurisdiction,  10514b. 

Migratory  bird  treaty  act,  violation  of,  8837e. 

Obstructing,  etc.,  service  or  execution  of 
warrant,  10496  %r. 

Officer  exceeding  authority,  10496  %u. 

Opium,  6287g,  6287r. 

Partial  invalidity  of  act,  10514d. 

Perjury  in  proceeding  for,  10496% s. 

Prosecutions  under  prior  laws,   10514c. 

Restoration  of  property  taken,  10496%p. 

Retention  of  custody  of  property  taken, 
10496%p. 


8EABOHE8  AJID  SEIZUBES  (Cont'd) 

Search      warrants,      affidavits,      10496)4c- 
10496%e. 
Affidavits,  filing,  10496%q. 
Authority  to  issue,  10496%a. 
Contents,  10496%f. 
Depositions,  10496%d,  10496^e. 
Evidence,  filing,  10496%q. 
Examination  of  applicant  and  witnesses, 

10496%d. 
Grounds  for  issue,  1049614b. 
Inventory  of  property,   copy   for  person 
from       whom       property       taken, 
10496%n. 
Filing,  10496%q. 
Verification,    10^6%nL 
Issue,   10496%f. 

Malicious  procuring  issue  of,  10496%t 
Porto  Rico,  3803aa. 
Probable  cause,  10496%c. 

Procuring  issue  without,  10496%  t 
Service.  10496%g-10496%n. 
Aiding,  10496%g. 
Breaking  and  entering,  10496%h. 
To  liberate  detained  person  aid- 
ing in  execution  of,  10406 %L 
By  whom  served,  10496%g. 
Copy  and  receipt  for  property  taken 
to     person     from     whom     taken, 
10496%!. 
Day  time,  10496%j. 
Obstructing,  10496%r. 
Return,  10496%k. 

Contents,  10496%m. 
Copy  of  inventory  for  person  from 
whom  property  taken,  10496  %n. 
Filing,  10496%q. . 
Time  for,  10496%k. 
Taking  testimony,  10496%o. 
Subornation   of   perjury    in    proceeding  for, 

10496%  s. 
United  States  defined,  10514a. 
Unreasonable  searches  and  seizures  prohib- 
ited in  Porto  Rico,  3803aa. 
Vessels,  owned,  etc.,  by  alien  enemies,  8146rr. 
8146s. 
Use  of  as  resort  for  persons  conspiring 

against  United  States,  9959%c. 
Violating    regulations,    in    time    of   war, 
etc.,    9959%b. 

SEAT  OF  OOVEBlTMEirT 

See  Capitol;   District  of  Columbia, 
Public  Buildings  Commission,  3369aa. 

SECOND  UEUTENANTS 

See  Lieutenants, 


See  Private  Seoretaries, 

Interstate  commerce  commission,  8586, 85S7b. 
Porto  Rico,  courts,  3803uu. 

Executive  secretary,  3803hh. 

SECRETARY  OF  AGRIOUI^TURE 

£ree  Agriculture,  Department  of. 

Animals,  payment  when  condemned  for  con- 
tagious diseases,  etc.,  8706a,  8706b. 

Assistant  Secretaries  of  Agriculture,  790a. 

Buildings  for  use  of  Department,  requisitioii, 
839c 
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BECRETABY    OF    AOBIOU  LTUBE  ) 
(Cont'd) 

Cattle,   payment   when  condemned   for   con- 
tagious  diseases,   etc,  8706a,   8706b. 
Tick  infested^  importation  for  immediate 

slaughter,  868Ua. 
Tuberculin  test,  return  to  original  own- 
er, 8697b. 
Shipment    for    immediate    slaughter, 
8697a. 
Central  markets  for  farm  products,  828a. 
<]^nservation   of   food,   etc.,   co-operation   of 
goyemmental  agencies,  3115  %c. 
Co-operation  with    state    and   local   offi« 

cials,  3115%bb. 
Investigations,  BllS^aa. 
Purchase  of  seeds,  3115%b. 
Reports  to  congress,  3115V6d. 
'Cotton  futures  tax,  powers  and  duties  as  to, 

6309e,  6309ee,  6309i. 
Dehydration  plants  for  edible  products,  es- 
tablishment,  889b. 
Detail  of  clerks,  803. 
Exchange,  motor  vehicles,  etc.,  814bb. 
Export    of    timber    from    National    Forests, 

5138. 
Federal  Board  for  Vocational  Training,  mem- 
ber of,  9390^4  cc. 
Georgia     Agricultural     Experiment     station, 

appropriation,  8897b. 
Interstate  quarantine  against  plant  diseases, 

8760. 
Leprosy    home,    transfer    of    property    for, 

9188a. 
Loan,  etc.,  of  films,  832c. 
Migratory  birds,  determination  as  to  time  and 

manner  of  taking,  etc.,  8837c. 
National  forests,  construction  of  roads  and 
trails  in,  5150aa. 
Exporting  timber  from,  5138. 
Regulations    as    to     mineral    resources, 

5187a. 
Timber   for   private   holdings  in   Glacier 

National  Park,  5248aa. 
Timber  for  war  purposes,  5151a. 
Trees  from  Nebraska  National  Forest  for 
homestead  settlers,  5138aa. 
Pink  bollworm,  powers,  827a. 
Printed  packets,  etc.,  for  seeds,  plants,  etc., 

820a. 
Records  of  materials  used  to  fortify  wines, 

inspection,  6112. 
Regulations,  inspecting  perishable  farm  prod- 
ucts, 828a. 
Quarantine  against  plant  diseases,  8760. 
Reports,  expenditures  of  agricultural  experi- 
ment stations,  839a. 
Food  conservation  act,  3115 %d. 
Rural  post  roads,  powers  and  duties,  7477j, 

7477k. 
Sale  of  products  of  agricultural  experiment 

stations,  832bb. 
Sale  or  rental  of  films,  832c. 
Weather  bureau,  authorizing  printing  outside 
government  printing  office,  845a. 

flECBETART  OF  COMMERCE 

See  Department  of  Commerce. 

Appointments  by,  additional  officers  of  Cen- 
sus office  during  decennial  census  peri- 
od, 915. 
Clerks  to  boards  of  steam  boat  inspec- 
tors, 8170a. 


8ECBETABY  OF  COMMERCE   (Cont'd) 

Appointments  by  (Cont'd) 
Commercial  attaches,  854a. 
Deputy  supervising  inspector  general  of 

steam  vessels,  8155. 
Inspectors  of  steam  vessels,  8168. 
Members   of   commission   to   standardize 

screw  threads,  8907uu. 
Supervisors  of  census,  4388bb. 
Approval  of  regulations,  carriage  of  oil  on 

steam  vessels,  8242. 
Cape   Cod  Canal,  acquisition,  9881b. 
Census,   calling  for  information  from  other 
governmental    departments    or    offices, 
4388H. 
Suspension  of  other  work  in  census  office 
during  decennial  census  period,  920a. 
Clearance    of    vessels,    review    of    refusal, 

10182f. 
Coast    and    geodetic    survey,    advances    to, 
6774a. 
Designation  of  assistant  superintendent, 

8561a. 
Officers,  examination,  8562b. 
Federal  Board  for  Vocational  Training,  mem- 
ber of,  939014CC. 
Lease  of  Commerce  Building,  872a. 
License,  application  for  foreign  patent  during 

war,  9429a. 
Lighthouse    service,    keepers,    regulation    of 
salaries  of,  8447. 
Regulations  for  traveling  and  subsistence 
expenses    of    teachers    of    children    of 
lighthouse  keepers,  8435c. 
Sale  of  publications,  8459c. 
Propagation   of  food   fishes,   expenditure   of 

appropriation  for,  908a. 
Purchases,  bureau  of  fisheries,  6774b. 
Regulations,  bureau  of  fisheries,  commuting 
rations,  907a. 

Inspection  of  steam  vessels,  appeal,  8225. 
Remission  of  penalties,  8095d. 
Reports  to,  commercial  attaches,  854a. 
Standardization    of    screw    threads,    8907uu- 

8907X. 
Steam  vessel,  detail  of  assistant  inspectors, 
8168. 
Inspection,  review,  8214a-8214d. 
Regulations  for   enforcement  of  act  for 
numbering    of    undocumented    vessels, 
8095e. 

8BCBETARY  OF  INTERIOR 

Bee  Interior  Department, 

Adjustment  of  net  losses  of  persons  supply- 
ing   certain    minerals    for    war    purposes, 
311514/156. 
Alaska,  admitting  insane  persons  to  hospitals, 

3611a. 
Appointments  by.  Board  of  Appeals  in  office 

of  Solicitor,  672a. 
Assistant    to,    signing    official    papers,    etc., 

667a. 
Chief  clerk,  chief  executive  officer  of  depart- 
ment, 668a. 
Designation   to   sign  official   papers   and 

documents,  668a. 
Salary,  668a. 

Superintendent  of  buildings,  668a. 
Contracts,  writing,  6895. 
Crater  Lake  National  Park,  accepting  dona- 
tions, 52dO{. 
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8EORETARY  OF  UTTEBIOB  (Oont'd) 

Desert  lands,  extending  segregation  lists  in 
Oregon,  4e94a,  4604aa. 
Suspending  residence  requirement,  4704a. 
Detail  of  clerks  between  offices  of  surreyors 

general,  4460a. 
Detail  of  clerks,  from  and  to  offices  of  sur- 

▼eyors-general,  4460a. 
Exchange  of  old  automobiles  for  new,  689a. 
Experiments  with  lignite  coal  and  peat,  784a, 

784b. 
Explosives,  approval  of  appointment  of  em- 
ployes, 3115%g. 
Approval  of  regulations  of  director  of  bu- 
reau of  mines,  8115^11. 
Olader  National  Park,  exchanging  timber  for 
private  holdings  in,  5248aa. 
Powers  and  duties,  6248aa-5248n. 
Government  fuel  yards,  establishment,  3360e. 
Homestead  entries,  regulations  for  absence  of 

homestead  entrymen,  4632c. 
Indian  lands,  pipe  lines,  rights  of  way  for, 
4192. 
Removing     restrictions     of     alienatioii« 
4238a. 
Indian     schools     per     capita     expenditures, 

4170aa. 
Indians,   deposit,   investment,   etc.,   of  tribal 
funds,  4078a. 
Expenditures  from  tribal  funds,  4077aa. 
Selling  land  purchased  for  school  or  ad- 
ministrative purposes,  4171a. 
Insane  person,  transfer  of  American  citisens 
adjudged  insane  in  Canal  Zone  to  St  Elis- 
abeth's Hospital,  9304a. 
Mesa  Verde  National  Park,  accepting  dona- 
tions, 6242a. 
Mines,  acquisition  of  headquarters  for  mine 

rescue  cars,  etc.,  787c. 
Mt  McKinley  National  Park,  leases  of  land, 
6249u. 
Rules  and  regulations,  6249t. 
Mount  Ranier  National  Park,  accepting  dona- 
tions, 62271. 
National  parks,  estimates  of  amounts  requir- 
ed for  care,  etc.,  6260a. 
Grand  Canyon  National  Park,  powers  and 

duties  as  to,  6249w-6249zz. 
Lafayette  National  Park,  powers  and  du- 
ties as  to,  6249^b,  6249%c. 
Mt.  McKinley  National  Park,  leases  and 

regulations,  6249u. 
Rocky  Mountain  National  Park,  rules  and 
regulations  for  government  of,  6249d. 

Potassium  lands,   leases  of  other  lands   for 
camp  sites,  etc.,  4640f. 
Permits  for  prospecting,  4640e,  4640ff. 

Cancellation,  4640ff. 
Provisions  in  leases  for  regulation  of  price, 

etc.,  4640k. 
Reservations  in  leases,  4640gg. 
Rules  and  regulations,  4640j. 
Public  lands,  permits  for  cutting  timber,  4992. 

Surveys,  4824a. 
Reports  to  Congress,  sale  of  material  used  in 

coal  and  peat  experiments,  784b. 
Rocky  Mountain  National  Park,  powers  and 

duties,  6249d,  6249dd. 
Sales,  material,  etc.,  used  in  lignite  coal  and 

peat  experiments,  784b. 
Stock  raising  lands,  additional  entries,  divi- 
sion among  entrymen,  4687h« 


SECRETARY  OF  INTERIOR  (Cont'd) 

Stock  raising  lands  (Cont'd) 

Bonds  for  protection  of  entrymen  against 
damages  by  mineral  prospectors,  4587i 
Designation,  4687a,  4687b. 
Determination  of  applications,  4687b. 
Reservation    of    lands    containing    water 

holes,  4687J. 
Rules  and  regulations,  4687k. 
Townships,  resurvey,  etc.,  **824b. 
Transfer  of  property  for  leprosy  home,  9188a. 
Use  of  platinum,  iridium  and  palladium  dur- 
ing war,  approving  regulations,  3116^aaa. 
War  losses  on  certain  minerals,  adljustment, 
3116i*/iBe. 

SECRETARY  OF  UkBOR 

See  Department  of  Lobar, 

Federal  board  for  Vocational  Training,  mem- 
ber of,  9390%cc. 
Immigration,    admission   of   excluded   aliens, 
4289%b. 
Appeals  to,  from  board  of  special  inquiry, 
representation    of    alien    by    counsel, 
4289^1,  4289%iL 
Appointment     of     immigration     officers, 

clerks  and  employes,  4289^00. 
Approval,    arrangement    for    delivery    of 
lists  of  alien  passengers,  4289^  g. 
Bond  for  release  of  aliens  to  be  de- 
ported, 4289^k. 
Designation  of  immigrant  officers  elig- 
ible for  service  on  boards  of  special 
inquiry,  4289^iL 
Detention  for  observation  and  exam- 
ination, 4289^.^ 
Regulations  for  agents  in  states  and 
territories  at  immigration  stations, 
960. 
Regulations    for    collection    of    head 

tax,  4289%aa. 
Regulations   for  detention    of  aliens 
for    observation    and    examination, 
4289%f. 
Rules  for  entry  of  aliens,  4289%b. 
Denial  of  privilege  of  landing  alien  immi- 
grant passengers,  4289 %d. 
Deportation  of  aUens,  4289^j,  4289%k. 
Finality  of  decisions,  4289%jj. 
Personal     attendance     for     deported 

aliens,  4289%k. 
Warrant  for,  4289%jj. 

Alien    seamen   unlawfully   landed, 
4289%s. 
Deposit   for    admission    of   aliens    liable 

to  exclusion,  4289^  kk. 
Detail  of  inspectors  and  matrons  on  ves- 
sels    carrying    immigrant     passengers, 
4289%ff. 
Lease  of  office  at  Montreal,  4281a. 
Medical  treatment  for  aliens  afflicted  with 

tuberculosis,  4289^j. 
Motor  vehicles  for  Bureau  of,  960a. 
Privileges  at  stations,  4289%  pp. 
Regulations,    duties   of  immigration  offi- 
cers, 4289^0. 
Landing  of  excluded  aliens  employ^ 
on  vessels,  4289^1^289%  s. 
To   allow   reshipping,  4288%rr. 
Lists  of  aliens  employed  on  vessels 
arriving  from  foreign  ports,  4289%t 
Remission   of  penalties  for  Tic^tion  of 
laws,  4289%  sg. 
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SEOBETABY  OF  UkBOR.  (Oont'd) 

Immigration   (Cont'd) 
Skilled  labor,  4289^b. 
Temporary   detention   and   admission   of 
wife  or  minor  child  of  naturalised  alien, 
4289{. 
Wage  adjustments,  appropriations,  8115%a.. 

SEORETARY  OF  NAVY 

Bee  Navy;  Navy  Department, 

Adjustment   of   claims,   damages   to  private 
property  from  operations  of  naval  air- 
craft, 652b. 
Loss  of  private  property  in  Europe  from 
naval  operations,  652aa. 
Advances  to  contractors  for  supplies,  6648a« 
Air    craft    board,    supervision    and    control, 

31151/8 2d. 
Air  craft  patents,  purchase,  8115i/s2f- 
Allotment  of  pay  of  persons  in  naval  serv- 
ice for  payment  of  rent.  3078^  ee. 
Appointments  by,  air  craft  board,  SllSi/gib. 
Dental  Reserve  Corps  oflicers,  2511f. 
Members   of   commission    to  standardize 

screw  threads,  8907uu. 
Warrant  officers  of  Navy,  2564a. 
Army    supplies   transferred    to   for   Biarine 

Corps,  2942b. 
Automobile  distribution,  656b. 
Board  of  survey  to  value  vessels  of  alien  en- 
emies seized,  8146s. 
Cape  Cod  Canal,  acquisition,  9881b. 
Cape  May,  acquisition  of  lands  for  naval  pur- 
poses, 2804bbb. 
Commutation  of  rations  of  court-martial  pris- 
oners, 2887b. 
Condemnation  proceedings  for  acquisition  of 

timber,  sawmills,  camps,  etc.,  6911aa. 
Contracts,  writing,  6895. 
Damages,      aircraft     operations,     payment, 
652b. 
Naval  operations  in  Europe,  payment  of 
minor  claims,  652aa. 
Detail  of  naval  officers  to  Hydrographic  Of- 
fice, 657a, 
Dry  dock  at  Boston,   contracts  for  use  of, 

2804bb. 
Examining   board's   report,   authorization   to 

act  upon,  2700aa, 
Interdepartmental  social  hygiene  board,  mem- 
ber of,  9188^  (a). 
Lands    for    naval    purposes    at    Cape    May, 

2804bbb. 
Leases  of  water  front  property,  2804g. 
Leprosy    home,    transfer    of    property    for, 

9188a. 
Quarters  or  commutation   thereof   for  per- 
sons in  navy  or  marine  corps,  2851aa. 
Medals    and    decorations,    expenditure    for, 

2715g. 
Naval   academy,    appointing   midshipmen  to, 

2726bb. 
Naval  reserve  force,  discharge,   2900^a(2). 
Navy  yards,  equipment  for  building  vessels, 

2804ff. 
Oaths,    designating    officers    to    administer, 

3037. 
Ordnance  material,  increase  of  facilities  for 
proof  and  test  of,  2804bbbbb. 
Transfer  to  War  Department,  3092a, 
Regulations,  allotments  of  pay,  514oo. 
Deposit  of  unallotted  pay,  614ooa. 


SECRETARY  OF  NAVY  (Oomt*d> 

Regulations  (Cont'd) 

Effects  of  deceased  persons,  dispositioii, 

2980e. 
Enforcement  of  provision  relating  to  al- 
lowances on  discharge  from  navy,  etc., 
2165a. 
Fleet  Naval   Reserve,   travel   allowance, 

2900%b(3). 
Furnishing   uniforms    and    equipment    to 

officers,  etc.,  2619c. 
Naval  reserve  forces,  2900^a(2>. 

Promotion  of  officers,  2900%a(ll%)- 
Officers  serving  on  deck  courts  and  courts 

martial,  2988a. 
Pay  advances  to  officers,  2841a. 
Payments  to  widows,   etc.,  of   deceased 

officers  and  men,  2870. 
Supplies  of  uniforms,  etc.,  to  officers  of 

navy,  etc.,  at  cost,  2619c. 
Time    lost    through    drunkenness,    etc., 

2900a. 
War  risk  insurance,  514ooo. 
Reports,  8d4a. 
Bewards  to  civilians,  665a. 
Sale  of  intoxicating  liouors,  etc.,  near  sta- 
tions, etc.,  powers,  2019a,  2818e. 
Salvage  by  naval  vessels,  2776a. 
Selecting  men   for  certain   rated    positions, 

2866a. 
Selection  of  coal  lands  in  Alaska  for  fuel  for 

navy,  2804hh. 
Standardization   of    screw  threads,   8907uu~ 

8907X. 
Suppression  of  Spanish  Influenza,  9149b. 
Uniforms,  furnishing  to  officers,  etc.,  2619c. 
Betention     and    wearing    on    discharge, 
1949b.  1949c. 
Venereal  diseases,   measures   for  protection 

against,  2019b,  2818e,  9188^b. 
Vessels,  building  in  navy  yards.  2804f,  2804ff. 
Damages  in  foreign  waters,  etc.,  repair- 
ing, 2781a. 
Warrant    officers,    temporary    appointment, 

2654a. 
War  risk  insurance,  regulations,  614ooo. 
Surireons     to     assist     in     examinations, 
514kkk. 

SEORETARY  OF  STATE 

Bee  Biaie  Department. 

Acting  as  agent  of  foreign  government  with- 
out notice  to,  7678n. 
Appointments  by,  assistant  law  clerk  to  edit 
laws  of  Congress,  295. 

Assistant  solicitors  of  Department,  294. 

Law  clerk  to  edit  laws  of  Congress,  295. 

Officers  for  important  drafting  work,  297. 
Assistant  Secretary,  salary,  297. 
Clerk  to,  salary,  297. 
Expenditures   for   Panama   Canal,   approval, 

6829a. 
Private  secretary,  salary,  297. 
Salary,  297. 

Second  Assistant  Secretary,  salary,  297. 
Third  Assistant  Secretary,  salary,  297. 
Under  Secretary  of  State,  appointment,  297. 

Private  secretary  to,  salary,  297. 

Salary,  297. 

SEORETARY  OF  TREASURY 

Bee  Treasury  Department. 
Accounts  of  army,  expenditures,  extension  of 
time,  6617a. 
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8E0BETART  OF  TREASUBY  (Oont'd) 

Alien  property  castodian  investing  monejrB  re- 
ceived by,  3115% ff. 
Appointments   by,    adjusters   for   Bureau   of 
War  Risk  Insurance,  514e. 
Advisory  board  to  Bureau  of  War  Risk 

Insurance,  514e. 
Assistant  auditor,  420a(d). 
Assistant  comptroller,  420a (d). 
Approval  by,  Bureau  of  Engraving  and  Print- 
ing, expenditure  of  funds,  5i;^»b. 
Leprosy  home,  allowances  of  officer  detail- 
ed to,  9188e. 
Regulations  for,  9188c. 
Regulations  of  comptroller  on  loans  by 

national  banks,  9761. 
War   Finance   Corporation,  by  laws   of, 
3115fid. 
Assistant  Secretaries,  351a. 
Audit  of  accounts  of  military  establishment, 

place,  420a,  420b. 
Building  for  public  health  laboratory,  authori- 
ty to  contract  for,  9142a. 
Census  Office,  bond  of  disbursing  clerk,  916. 
Central   heating,   lighting  and  power   plant, 

supplying  other  buildings,  3332a. 
Certificates  of  indebtedness,  Issue,  etc.,  6829kk, 
6829«(i^),  6829m. 
Payment,  9799a,  9799b. 
Chief  Clerk,  chief  executive  officer  of  depart- 
ment, 353. 
Designation  to  sign  official  papers  and  doc- 
uments, 353. 
Duties,  353. 
Salary,  353. 

Superintendent  of  Treasury  Building,  353. 
Coast  guard,  employment  of  skilled  draftsmen 

and  technical  services,  8459%  a (15). 
Coins,  fifty  cent  piece,  commemorating  cen- 
tenary of  admission  of  Illinois,  approval 
of  design,  6452n. 
Melting    for    bullion,    reimbursement    of 

treasury,  6478d. 
Purchase  of  metal,  approval,  6494. 
Quarter    dollar,    modification    of    design, 

6462a. 

Silver  dollars,  melting  for  bullion,  6478a. 

Credits    to    foreism    governments    engai?od    in 

war  with  enemies  of  United  States,  6829f, 

6829j-6829jjjj. 

Currency,  consolidation  of  stock  accounts  of 

distinctive  paper,  6553b. 
Customs     laws,     admission     for     immediate 
slaughter  at  ports  of  entry  of  tick  infested 
cattle,  8689a. 
Depositaries  of  public  monies  in  foreign  coun- 
tries, 6612a. 
Details,  employes,  378a. 

Officers  of  Public  Health  Service,  Bureau 

of  Mines,  9139a. 

Department    of    Agriculture,    9139b. 

Diminution  of  positions  in  office  of  Auditor  for 

Post    Office    Department    below    grade    of 

chief  of  division,  352a. 

District  courts,  quarters  for  district  court  of 

northern  district  of  California,  1057a. 
Enforcement  of  laws,  employment  of  persons 
paid  from  certain  appropriations  for,  378a. 
Estimates,  amount  required  for  refund  of  in- 
ternal  revenue   taxes   illegally   assessed   or 
collected,  6799a. 
Federal  farm  loans,  purchase  of  bonds  from 
farm  land  banks,  9835w. 


SEOBETART  OF  TREASURY  (Coat'd) 

Federal  reserve  banks,  extension  of  time  of 
payment  of  United  States  certificates 
of  indebtedness   deposited   as    security 
for  federal  reserve  bank  notes,  9799a. 
Ineligibility  to  hold  office  in  member  bank 
of  federal  reserve  bank  for  two  yeait 
after  term  expires,  9793(2), 
Foreign  money,  valuation,  2205a. 
Forms,  application  for  relief  as  to  life  insur- 
ance    by     persons     in     military     service, 
3078%gg. 
Georgia  Experiment  Station,  payment  of  ap- 
propriations, 8897b. 
Hospitals  and  sanatoriums  for  care  and  treat- 
ment of  sick  and  disabled  soldiers,  sailors, 
marines,  etc.,  9212a-9212/. 
Interdepartmental  social  hygiene  board,  mem- 
ber of,  918814(a). 
Internal   revenue,  approvals  by,  addition  of 
water  to  wine  spirits,  6112. 
Approvals  by,   adjustment  of  salaries  of 
collectors    of     Internal     Revenue, 
5851a. 
Allowance  for  leakage  of  ethyl  alcohol, 

ei37a. 
Allowance    for    unavoidable    loss    of 
wines  during  cellar  treatment,  6114n. 
Appointments  of  members  of  Advisory 
Tax  Board  by  Commissioner  of  In- 
ternal Revenue,  ^71%b. 
Blending  whiskies,  etc.,  6986k. 
Bottling  gin  for  export,  6070aa. 
Bonds,  spirits  in   bonded  warehouses 

during  prohibition  period,  5986f. 
Cancellation  of  stamps  on  fermented 
liquors  withdrawn  for  bottling,  6161. 
Cancellation   of   stamps  on  packages 
of  cigarettes  and  small  dgara,  6204c 
(d). 
Child  labor  tax,  forms,  6336%g. 
Collection  of  tax  on  imported  wines, 
etc.,     by     assessment     in    lieu     of 
stamps,    6114k. 
Delivery  of  opium   to  United   States 

bureau,  etc.,  6287r. 
Destruction  of  opium,  6287r. 
Discontinuance     of     certain     stamps, 

5986{. 
Drawing  distilled  spirits  from  receiv- 
ing cisterns  for  deposit  in  warehouse 
without  distillery  warehouse  stamps, 
6028d. 
Estate   tax,    releasing   liens,  6336  %j. 
Ethyl    alcohol,    exempting    distilleries 
from  certain  requirements,  6024aa, 
6089a. 
Excess      profits      tax,       regulations, 

63367/ieaa,  6336Vi«bb. 
Excise  tax  returns,  63091^  63091^£, 

6371  %j. 
Exemption     of    distillers    of    certain 

brandies,  5990. 
Exemption  of  distillers  of  ethyl  alcohol 
from    certain    provisions,     6024aa, 
6089a. 
Exemption  of  manufacturers,  etc.,  of 
ethyl  alcohol,  etc.,  from  provisions 
prohibiting  distillation  between  cer- 
tain hours,  6024aa. 
Filling  packages  of  alcohol  and  hish 
proof  spirits  from  receiving  cisterns 
and  payment  of  tax   without  entry 
into  bonded  warehouse,  6028c. 


GBNBRAL  INDBX 
[References  an  to  seotlons,  except  where  otherwise  indicated.] 
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SEORETABY  OF  TREASUBT  (Cont'd) 

Internal  revenue  (Conf  d) 
Approvals  by  (Cont'd) 

Forms    and    regolationB    for    returns, 

5896,  eS7V^c. 
Forms  for  inventories  for  income  tax 

purposes,  6336%c. 
Fortifying  pure  sweet  wines  with  wine 

spirits,  6111. 
Income  tax,  inventories,  6336% c. 
Publishing    sUtistics,    6336%xx. 
Security    for    payment,    6336%tt 

(g). 

Insurance  tax  returns,  6309  ^e, 
6371%!,  6371%k. 

Meters,  tanks,  etc.,  at  distilleries, 
breweries,  etc.,  6017aa. 

Method  of  collecting  tax,  6371  %g. 

Opium  dealers,  etc.,  records,  returns, 
etc.,  6287g. 

Opium  registration  and  tax  act,  ap- 
pointment of  agents,  clerks,  etc., 
6859d. 

Packing   oleomargarine,   6218. 

Production  of  grape  wines  on  bond- 
ed premises,  6114g. 

Records  of  manufacturers,  etc.,  of 
opium  preparations,  62872. 

Begiilation  of  opium  dealers,  etc., 
6287g. 

Begulations  for  collection  of  tax  on 
imported  perfumes  containing  dis- 
tilled   spirits,   59861. 

Begulations  for  determination  of  net 
losses  for  income  tax  purposes, 
6336V6CC. 

Regulations  for  leaves  of  absence  to 
internal  revenue  agents  and  in- 
spectors, 5877aa. 

Regulations  for  returns  by  fiduciaries 
for  income  tax  purposes,  6336%  tt. 

Regulations  of  Commissioner  of  In- 
ternal Revenue,   6371  %k. 

Regulations  under  Revenue  Act  of 
1918,  6371%c.  6371%f,  6371%i, 
6371%j.  6371%k. 

Removal  of  domestic  wines  to  bonded 
premises,  6114ff. 

Removal  of  ethyl  alcohol  to  central 
denaturing  bonded  warehouse  for 
denaturation,   6137a. 

Removal  of  fermented  liquors  from 
brewery  to  contiguous  industrial 
distillery  without  payment  of  tax, 
6151aa. 

Returns  by  manufacturers,  etc.,  of 
beverages,  6161  %e. 

Rules  and  regulations  of  Commission- 
er of  Internal  Revenue,  6371%c, 
6371%i. 

Spirit  meters,  etc.,  at  fruit  distiller- 
ies, 6114m. 

Stamps  on  wines,  6114J. 

Stamps,  replacing  when  lost,  6097. 

Surveys  of  distilleries,   6002. 

Transportation  tax,  payment,  6309 %b. 
Returns,   6309%c. 

Withdrawal  for  fortification  of  grape 
brandy  or  wine  spirits  from  fruit 
distUlery,  etc.,  6110K 

Withdrawsl  of  fermented  liquors  from 
brewery  vats  to  other  building  for 
bottling,  6161. 

Withdrawal  of  spirits  from  receiving 
cisterns,  etc.,  for  export,  6127aa. 


SEOBETABT  OF  TBEASUBT  (Oont'd) 

Internal  revenue  (Cont'd) 
Approvals  by  (Cont'd) 

Withdrawal  of  wine  spirits  for  forti- 
fication of  wine,  6114. 
Income  tax  returns,  6336% ww. 

Orders     for     inspection    issued     by, 
6336%x. 
Permitting    import    of    distilled    spirits, 
5650a. 
Leprosy  home,  acquisition  of  site  for,  9188a. 

Construction  of  buildings  for,  9188d. 
Liberty  loans,  6829ee-6829p(%). 
Lists  of  persons  in  military  service  making 
application  for  benefits  of  act  relating  to 
life  insurance,  3078%i 
Loans,    emergency    expenditures    for    naval 
construction,  6829e. 
Mexican  expenditures,  6829d. 
National  banks,  printing,  etc.,  of  circulating 

notes  for,  9714. 
Post  Office  Department  Auditor,  compensa- 
tion of  employes,  352a. 
Printing  bonds,  notes,  checks  etc.,  6556a. 
Public  debt,  6824. 
Public  health,  allotments  of  pay  of  officers, 

9136a. 
Regulations  by  importation,   of   articles  for 
Red  Cross  free  of  duty,  5291e. 
Importation  of  distilled  spirits,  8739fob. 
Substitution  of  bonds  securing  bank  notes, 
9713. 
Reimbursement  of  redemption  fund  for  fed- 
eral reserve  notes,  9799(3). 
Rental  for  gas  governors,  3331b. 
Reports,  334a. 

Expenditures  for  issue  of  bonds,   6tt29i, 

6829n. 
Purchase  of  bonds,  6829oo. 
Reports  to  by  Bureau  of  Efficiency,  3286e, 

3286f. 
Rural  post  roads,  fund  for  states  with  con- 
stitutional prohibition  of  or  limitation   on 
internal    improvements,    7477j. 
Stabilization  of  foreign  exchanges,  6537a. 
Suppression    of    Spanish    Influenza,    9149a, 

9149b. 
United     States    notes,    issue,    etc.,    6829iii, 

6829p(%). 
United    States    Shipping    Board    Emergency 
Fleet  Corporation,  auditing  financial  trans- 
actions, 8146fff. 
Vessels,    anchorage    and    movement   in   time 

of  war,  9959^a. 
Vocational    education,    payment    to    states, 

9390%i. 
War   Finance   Corporation,   3115%a-3115%k 

(1). 
Bonds,  rate  of  interest,  approval,  3115%g. 
By-laws,  approving,  3115%d. 
Compromise  of  claims,  514e. 
Head  of,  3115%a,  3115%b. 
War  risk  insurance,  514a-514w. 

Delivery   of   United   States  bonds  to  in- 
surers for  difference  between  premium 
paid  and  defaulted,  8078%12,  3078v4m. 
War    service    transportation,    payments    by, 
8563(10). 

SEOBETABY  OF  WAB 

See  War  Department, 

Accounts,  military  establishment  during  war, 
reopening  settlements,  420a  (b). 
Time  for  transmission,  extension,  66r7a. 
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OBNBBAL  INDBX 
[ReferencM  are  to  sectioiu,  except  where  otherwlie  indicated.] 


SEORETABT  OF  WAR  (Oont'd) 

Adjustment   of   war   contracts,   3116iVitt&^ 

3115iVioe. 
Advances  to  contractors   for  supplies,  6648a. 
Aeroplanes  and  automobiles  for  postal  service, 

7430b. 
Air    craft    board    supervision    and    control, 

3115i/82d. 
Air  craft  patents,  purchase,  3115^/8 sf* 
Air  craft  production  corporations,  SllS^/ssg- 

31151/8  ak. 
Airplanes,  motor  vehicles,  etc.,  approving  ex- 
change of,  1867n. 
Alaska,  submitting  estimates  for  roads,  etc., 

to  Congress,  36Q2a. 
Allotments  of  pay  of  soldiers,  etc.,  2170a. 
Payment  of  rent,  3078%  ee. 
Regulations  for,  514oo,  514ooo. 
Appointments  by,  air  craft  board,  3116i/8ab. 
Board  to  recommend  general  staff  of&cers, 

1762a. 
Master  hospital  sergeants  of  Medical  De- 
partment of  Army,  1829a. 
Members    of    commission    to    standardize 

screw  threads,  8907uu. 
Superintendent  of  Antietam  battle   field, 

9368. 
Superintendent    of   Army    nurse    corps, 

1832d. 
Warrant  oflScers  of  Army  Mine  Planter 
Service,  1731aa. 
Army   field  clerks,  etc.,  assignment  to  duty, 

1980aa. 
Army  motor  vehicles,  exchange  of  old  for  new, 

1972aa. 
Army    nurse    corps,  prescribing    number  of 

nurses,  1832b. 
Assistant  and  chief  clerk,  salary,  315a. 

Signing    official    papers    and    documents, 
315a. 
Assistant  secretary,  312. 
Aviation  mechanicians,  number,  etc.,  18671. 
Aviation    schools,     etc.,    land    for,     lbo7dd, 

1867ddd, lS67n. 
Balloon  mechanicians,  number  and  pay,  18671. 
Bawdy  houses,  etc.,  near  military  camps,  etc., 

suppression,  2019b. 
Bulletins  of  surgeon  generals  of  army  for  in- 
struction of  medical  officers,  7135a. 
Gape  Cod  Canal,  purchase   or  condemnation, 

9881b. 
Chesapeake  and  Delaware  canal,  acquisition 

of,  9881a. 
Civilians  working  in  gun  factories,  etc.,  during 

leave  of  absence,  payment,  3084'b. 
Claims  for  lost  property,  recommendation  of 

settlement,  6404a. 
Coast  Artillery   fire,   regulations    for  use  of 
navigable  waters  to  prevent  injuries  from, 
9862a-9862d. 
Condemnation,    river    and    harbor  improve- 
ments, 9878a. 
Sites  for   fortifications,    defenses,    camps 

and  munitions  plants,  6911a. 
State   river    and    harbor    improvements, 

9881c 
Timber,  sawmills,  camps,  etc.,  6911aa. 
Contracts,   educational   training    of    soldiers, 
2044kk. 
Obligations  for   ordnance  in  addition  to 

appropriations,  6771a. 
Printing    during     war,     6676a,     6676aa, 
7159aa.  I 


SEOBETARY  OF  WAR  (Cont'd) 

Contracts  (Cont'd) 

Writing,  necessity,  6895,  6895a. 
Courts  martial  sentence,  remission  or  execu- 
tion, 2308a,  art  53. 
Details,     instructors    for     Nati(Mial    Goazd 
Camps,  3072a. 
Instructors  in  rifle  clubs,  3071aa. 
Disbursing  officer  of  National  Guard,  3064s. 
Disorderly  houses  near  military  camps,  regu- 
lations for  suppression  of,  lW19b. 
Educational   institutions,    supplying   military 

equipment  to,  2289aa. 
Educational  training  of  soldiers,  2044kk. 
Electric  power  generation  and   transmission, 

eminent  domain,  3115iVi2a-3115ii/i3d. 
Enlisted    men,    travel    expenses    of,  2126a, 

2126b. 
Enlisted  Reserve  Corps,  discharge,  lS92e. 
Ordering  to  active  service,  1892e. 
Rate  of  subsistence  and  travel  allowance 

for  fixed  by,  1892e. 
Rosettes  for,  1892e. 
Enlistments  in  foreign  service,  10174. 
Furlough,  power  to  grant,  1891e. 
Horses  for  cavalry,  artillery  and  engineers, 

purchases,  6848a. 
Hospitals,  requisition  of  lands  and  buildings 
for,  9212a. 
Southern     Branch     of    Soldiers'     Home, 
9291a-9291c. 
Insane   persons,    permit    to   St.   Elizabeth's 
Hospital  to  use  certain  lands,  9308d. 
Transfer  from  military  hospitals  to  public 

hospitals,  9308b. 
Transfer  from  St.  Elizabeth's  Hospital  to 
public  hospitals,  9308a. 
Interdepartmental  social  hygiene  board,  mem- 
ber of,  9188%  (a). 
Intoxicating  liquors,  regulations  of  sales  in 

or  near  military  camps,  2019a. 
Laborers,  employment,  etc.,  1980aa. 
Lease    of   buildings     for   military     purposes, 

6932a. 
Leprosy    home,    transfer    of    property  for, 

9188a. 
Marine  Corps,  transfer   of  reserve    stock  of 

supplies  to,  2942b. 
Medals  and  decorations,  expenditures  author- 
ized, 1943f. 
National  guard  members  serving  against 
Spain  or  on  Mexican  border,  194i3m. 
Medical   Corps    lieutenants,    prescribing   pro- 
motion examinations,   1808a. 
Messengers,   employment,   etc,   lOSOaa. 
Military  academy,  hotel  on  reservation,  2282a. 
Purchase   of  supplies  for  department  of 
instruction,  6861a. 
Military  operations  in  Europe,  paying  damage 

claims,  335b. 
Military  posts,  approving  expenditures,  1979a. 
Military  surveys  and  maps,  8562g. 
Militia,   details  enlisted '  men   as   instructors 
in  rifle  practice,  3071aa. 
Infantry   equipment,    supplying    and  ex- 
changing, 3061a. 
Issuing  equipment  to  home  guards.  3093a. 
Issuing  infantry  equipment  to,  3061a. 
Transfer  of  horses  and  pack  mules  to  Na- 
tional Guard  organizations,  3002d. 
Motor  ambulances,  purchase  without  adver- 
tisement, 6832a. 
National    guard,    officers   and  men    of  staff 
corps,  etc.,  3044cc 
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SEOBETART  OF  WAR  (Cont'd) 

Navigable  waters,  regulations  to  prevent  in- 
juries from   Ck>a8t    Artillery    fire,  9862a- 
9862d. 
New  York  Harbor  appropriations,  allotment, 

9889a. 
Niagara   river,   diversion  of    waterib  9989at 

9989b,  9989e,  9989j. 
Nurse  Corps  of  Army,  approval  of  roles  and 

regulations  for,  1832c. 
Office    space    for    advisory    committee  for 

aeronautics,  3115ii. 
Ohio    River,   modification    of    improvement 

project,  10002aa,  10002aaa. 
Ordnance,  obligations  for  in  addition  to  ap- 
propriations     specifically      authorized, 
6648b. 
Transer  to  from  navy,  3092a. 
Panam^    Canal,     approving      expenditures, 

6829a. 
Payment  of  exchange,  2206a. 
Printing    for     quartermaster's     department, 

6856. 
Public  printing  and  binding,  army,  7159aa. 
Quartermaster  corps,  enlistments,  2005a. 
Recruiting  stations,  first  sergeants,  1991a. 
Red  Gross  Association,  reports  of,  7702. 
Regular  Army   Reserve,   transportation   and 

subsistence,  1892b. 
Regulations,  additional  pay  of  enlisted  men, 
2146. 
Additional  pay  to  enlisted  men  as  teleg- 
raphers, 2144a. 
•  Agricultural  activities,  1987a. 
Care    of   mules    transferred    to   militia, 

3062e. 
Charges  for  transmission  of  government 

radiograms  or  telegrams,  10078a. 
Cultivation  of  land  purchased  for  Army, 
etc.,    and  sale    of  produce  therefrom, 
1987a. 
Disbursements   by    quartermaster    Corps 

Officers,  1784a. 
Disbursing   officers,    funds    entrusted   to 

others,  6614a. 
Discharge  of  enlisted  men  after  one  year, 

1891bb. 
Enforcement  of  provision  relating  to  al- 
lowances on  discharge  from  army,  etc., 
2165a. 
Examination  of  officers,  1867k. 
Furlough,  1891e. 

Instructors  in  rifle  clubs,  3071aa. 
Mounts  of  deceased  officers,  transporta- 
tion. 2136aa. 
MounU  of  officers,  2136b. 
Selection  of  chaplains,  1868a. 
Travel  pay  of  enlisted  men,  2136b. 
Remains  of  officers,  etc.,  interment,  2019c. 
Removals  by,  superintendent  of  Army  Nurse 

Corps,  1832d. 
Requisition  of  buildings  in  District  of  Colum- 
bia, 6933c 
Reserve  officers,  gratuitous  services  accepted 

by,  6778a. 
Reserve  Officers  Training  Corps,  commutation 
for  uniform,  1884kk. 
Prescribing  additional  practical  training, 
18810. 
Rifle  ranges,  sale  of  land,  3072c. 
Rifles  and  ammunition  for  home  guards,  3093a. 
Rivers  and  harbors,  allowances  for  increased 
cost  of  improvements,  9886b. 


SEORETART  OF  WAR  (OonVd) 

Rivera  and  harbors  (Cont'd) 

Control  of  floods  of  Mississippi  and  Sacra- 
mento Rivers,  1003O^a-10O3O^c 
Dredging  plants,  etc.,  hiring,  9891a. 
Niagara  River,  permits  for  diversion  of 

waters  from,  9989h,  99891. 
Restriction  on  new  projects,  9908b. 
Surveys,  etc.,  of  projects  of  Minnesota, 
North  Dakota  and  South  Dakota  for  im- 
provement of  navigation  and  flood  con- 
trol, •9908a. 
Withholding  appropriations,  9874b.' 
Rural  post  roads,  transfer  of  materials,  etc., 

for,  7477k. 
Sale  of  horses  and  mules,  1972b. 
Second  Assistant  Secretary,  312. 
Settlement  of  claims  of  officers  and  enlisted 

men  and  members  of  nurse  corps,  6403b. 
Standardisation   of   screw    threads,    8907uu- 

S907X. 
Suppression  of  Spanish  Influenza,  9149b. 
Third  Assibtant  Secretary,  812. 
Training  camps,   pay   of  persons   attending, 
3071c. 
Regulations,  8071c. 
Translators  for  army  schools,  approving  ap- 
pointment, 2016aa. 
Transportation,  baggage  of  deceased  civilian 
employ^,  2186c. 
Land-grant  railroads,  payment  regulated 

by,  10066. 
Mounts  of  army  officers,  2136aa,  2136b. 
Travel    expenses    for    enlisted    men,    2126a, 

2126b. 
Uniforms,  authorizing  wearing  and  retention 

on  discharge,  1949b. 
Venereal  diftesses,   measures  for  protection 

against,  9188^  b. 
Vocational  training.  19ftftaa. 
War  Risk  insurance,  regulations,  514ooo. 

Surgoons  to  aid  in  examinationn.  5t4kkk. 
Washington  Aqueduct,  control  of,  3311a. 

SECTTRmES 

Corporations,  powers  of  Capital  Issues  Coitt- 
mittee.  311.^%sm. 

Defined,  31154<sPP. 

Federal  controlled  transportation  svstems,  ma- 
turing obligations,  3115%g,  3115%o. 

SECTTRITT 

For  deposits  of  proceeds  of  sales  of  United 
States  bends,  6S29m. 

SEDmoir 

Conspiracy,    proclamation    of    President,    p. 

2328. 
Espionage  Act,  10212cc. 
Mails,  use  for  purposes  of,  10401d. 

SEDUCTIOH 

Discharge  in  bankruptcy,  effect,  9601. 

SEEDS 

Conservation,  etc.,  3115%a-3115%rrr. 
Printed  packets,  envelopes,  etc.,  for,  820a. 
Transportation  from  quarantined  district  pro- 
hibited, 8760. 

SELECTIVE  DRAFT 

Age  limiU,  2044b. 

Aliens,  2044^(a)-2044^(c). 
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GENERAL  INDBX 
[References  are  to  secttons,  except  where  otherwise  Indicated.] 


SELEOTIVE  DRAFT  (Oont'd) 

Assignment  of  draftees,  Army,  Nayy,  or  Ma- 
rine Corps,  2044gg. 
Educational     institutions     for     training, 
2044kk. 
Boards,  per  diem  in  lieu  of  subsistence,  2044rr. 
Classes,  calling  members  for  immediate  serv- 
ice, 2044m. 
Classification,  new  registrants,  2044n. 
Committee  on  Public  Information,  employ^ 

3115%b. 
Credits  for  payments  for  rents  in  enforcement 
of  law,  2044r. 

Definitions.  2S13e. 
Disbursements  for  rentals,  2044r. 
Discharge,  reinstatement  in  government  posi- 
tions, 3215b. 
District  boards,  2044d. 
Employ^,   per   diem   in  lieu   of  subsistence, 

2(>44rr. 
Enlisted  men  to  include  draftees,  4678a. 
Exemptions,  2044d,  2044e,  2044o. 

Employ^   under  act  for  conservation  of 

ores,  etc.,  not  exempt,  3115V^u. 
Employes  under  conservation  act  not  ex- 
empt, 3115^d,  3115^nn. 
Employes  under  migratory  bird  treaty  act 

not  exempt,  88371. 
Employes  under  vocational  rehabilitation 
act  not  exempt,  3078^1. 
Grouping  of  units,  2044g. 
Local  boards,  2044d. 
National  Guard,  proclamation  of  President, 

pp.  609,  510. 
Number  of  men  to  be  called,  2044a,  2044u. 
Penalty  envelopes,  use  of  for  correspondence 

relating  to,  2044f . 
Persons  subject  to,  2044b. 

Physical  disqualification,   limited  service, 
2044t. 
Philippine  militia,  etc.,  3048a. 
Proclamations  by  President,  pp.  509,  510,  523, 

631,  532. 
Provisions  of  Act  May  6,  1917,  c.  15,  applica- 
ble, 2044q. 
Quotas  from  states,  etc.,  2044b. 

Method  of  determining,  2044s. 
Registration  and  draft  of  certain  aliens,  ex- 
emptions, 204414  (b). 
Liability  to  military  service,  2044^  (b). 
Persons  subject  to,  2044^(a),  2044^4(0). 
Selective  draft  law  applicable,  2044^ (a). 
Treaty  provisions,  2044^(a). 
Registration,  duty  to  register,  2044e,  2044n, 
20440. 
Exemptions,  2044o. 

Failure  or  refusal,  punishment,  2044e. 
False      registration,      etc.,     punishment, 
2044f. 

Liability  of  registrants  to  service,  2044p. 
Persons  becoming  21  since  June  5,  1917, 

2044n. 
Persons  subject  to,  2044e,  2044n,  2044o. 
Proclamations  of  President,  pp.  523,  531, 

532. 
Temporary  absentees,  2044e. 
Renunciation  of  right  to  citizenship,  release 

from  military  service,  2044b. 
Services  of  departments  and  officers  of  United 
States,    states,   etc.,    authority    to    require, 
2044f. 
Signal  corps,  18671u 


SEI£OTIVE  DRAFT  (Cont'd) 

Termination  of  services  under,  20441. 
Voluntary  enlistments,  2044g. 

SEMIHOLE  niBIAKS 

Heirship  of  deceased  members,  determination, 

4234a. 
Lands,  partition,  laws  applicable  to,  4234b. 

SEMI-PRECIOUS  STONES 

Internal  revenue  tax,  accounting  for,  refnsd 
or    failure    to    account    for,    penalties^ 
6371%h. 
Amount,  6309%f. 
Collection,   refusal  or  failure   to   collect, 

penalties,  6371^h. 
Information,    refusal  or  failure   to  give^ 

penalties,  6371  ^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Befusal    or    failure    to    pay,    penalties^ 
6309%f,  6371%h. 
Vendee  to  pay,  when,  6371%  m. 
Refunds,    taxes    on    articles    for   exportr 

6371%k. 
Returns,  6309%f,  6371%j. 

Attestation  instead  of  oath,  6371^'. 
Refusal  or  failure  to  mak^  penalties* 
6371%h. 
Time  for  payment,  6309%f. 

SENATE 

See  CongresM. 

Bribery,  etc.,  of  voters  at  elections  for  Sena*- 

tors,  10251a. 
Oommittees,  clerks,  senators  not  chairmen  of 
certain  named  committees,  74a. 
Library,  determination  of  use  of  Legisla- 
tive  Drafting   Service,   106a. 
Post  offices  and  post  roads,  membership  in 
commission  to  investigate,  etc.,  salaries 
of  postal  service  employes,  609a. 
Consent    to    appointments,   air   craft  boazd» 
31151/8  2b. 
Army,  chaplains,  1868a. 

General  officers,  2044h. 
Assistant  director  of  census,  915. 
Assistant     Secretaries     of     Agriculture^ 

790a. 
Assistant   Socretaries   of    the   Treasury, 

351a. 
Assistant  secretary  of  war,  312. 
Attorney  General  of  Porto  Rico,  3803e. 
Boiler  inspectors,  8632. 
Brigadier  generals,  Marine  Corps,  29011i. 
Medical    Reserve   Corps    of    Regular 
Army,  1806b. 
Capital  Issues  Committee,  3115%kk. 
Chief  Justice  of  Court  of  Claims,  1127. 
Cbief  warrant  officers  of  Navy,  2554aa. 
Circuit  judges,  1109,  1237. 
Coast  and  Geodetic  Survey  field  officers, 

8562b. 
Colonels  in  Marine  Corps,  2901b. 
Commissioner  of  B^ducation  of  Porto  Rico, 

3803e. 
Directors,     War     Finance     Corporation, 

3115%b. 
District  attorney  of  Porto  Rico.  SSOSqq. 
District  judges,  additional,  1237. 

Additional    for   northern   diatrict  of 
Ttexa8,868i. 
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SENATE  (Oont'd) 

Consent  to  appointments  (Cont'd) 
District  judges  (Cont'd) 
Porto  Rico,  3803qq. 
Western  District  of  Texas,  9e8h. 
Explosives  inspectors,  3116^  g. 
Federal  Board   for  Vocational  Training, 

9390%cc. 
Governors,  Potto  Rico,  3808ddd. 

Virgin  Islands,  3924%a. 
Judges  of  Court  of  Claims,  1127. 
Justices  of  supreme  court  of  Porto  Rico, 

38(^. 
lieutenant    colonels    in    Marine    Ck)rp8, 

2901b. 
Major  generals,  1717bbb. 
Marine  Corps,  2901a. 
Medical    Reserve    Corps    of    Regular 
Army,  1806b. 
Marshal,  Porto  Rico,  3803Qq. 
Naval  dental  corps  officers,  2Slle. 
Second  assistant  secretary  of  war,  312. 
Signal  corps  officers,  1867J. 
Supervising   inspector  general   of   steam 

vessels,  8155. 
Supervising  inspectors  of  steam   vessels, 

8157. 
Temporary  additional  officers  in  navy  and 

marine  corps,  24S3g,  2483m. 
Temporary  general  officers  in  army,  2044h. 
Third  assistant  secretary  of  war,  312. 
Under  Secretary  of  State,  297. 
Consent  to  international  conference  for  regu- 
lation of  immigration,  4289^ nn. 
Consent  to  promotions,  coast  guard  officers, 

8459i^a(2%,  2i/ie). 
Consent,    transferring   certain    retired    army 

officers  to  active  list,  2073aa. 
Members,    appointing   midshipmen   to   naval 
academy,  2726c. 
Disqualified  as  directors  of  federal  reserve 
bank,  9788(5). 
Porto  Rico,  3803j-^803pp. 
President  appointments  by,  Joint  Committee 
on  Printing,  6953a. 
Appointments  by,  members  of  commission 
to  investigate,  etc.,  salaries  of  postal 
service  employ^,  609a. 
Member  of  Legislative  Drafting  Serv- 
ice, 106a, 
Members  of  Joint  O>mm]ssion  on  Re- 
classification of  salaries,  3270b. 
Members  of  Public  Buildings  Commis- 
sion, 3369aa. 
Reserve  banks,   requiring   disclosure   of  in- 
formation, 9833. 
Secretary,  conservation  of  ores,  metals,  etc, 
reports  to  be  filed  with,  3115% t. 
Disbursements,  appropriation  for  Legisla- 
tive Drafting  Service,  106a. 
Fund    for    additional    capitol    police, 
3408a. 
Distilled  and  malt  liquors,  statement  of 
expenditures,  3115%n. 

Vocational    rehabilitation    accounts    filed 
with,  3078%h. 

War  Finance  Corporation,  filing  reports 
with,  3115%k. 

Wheat  guaranty  expenditures,  filing  state- 
ment with;  3115%kk(9). 
Sergeant  at  arms,  appointments  by,  capitol 
police,  3408a« 


8ERGEAirT^T.^ARMS 

Bee  House  of  R€preaentaiive$m 

SEROEAHT  BUOLEBS 

Corps  of  engineers,  1842a. 
Pay,  2144a. 

SERGEANTS 

Band  sergeants  at  military  academy,  2270. 
Battalion  supply  sergeants,  engineer   corps, 

pay,  2144a. 
Coast     artillery,     attachment     to     military 

academy,  2275c. 
Corps  of  engineers,  1842a. 
Enlisted    men    stationed    at    recruit    depots, 

1991a. 
Medical  department,  1829a,  2144a. 

Discharge  upon  own  application,   1829a. 
Promotion,  limitation,  1829a. 
Re-enlistment  at  previous  grade,  1829a, 
Pay,  2144a. 

Quartermaster  corps,  cook  instructors,  2005a. 
United    States   disciplinary   barracks   guard, 

extra  duty  pay,  2161a. 

SERVANT'S  LIVERIES 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure   to   account    for,    penalties, 
6371  %h. 
Amount,  6309%a(17). 
Collection,   refusal  or  failure    to  collect, 

penalties,  6371%h. 
Information,  refusal    or  failure  to  give, 

penalties,  6371i4h. 
Cvercollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371  i^h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes  on  articles    for    export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

SERVIOE  SCHOOIi 

Bee  Military  Schools. 


Internal  revenue  tax,  accounting  for,  refusal 
or  failure    to    account  for,    penalties, 
6371%h. 
Amount,  6309%a(10). 
Information,  refusal   or  failure    to  give, 

penalties,  eSll^h, 
Cvercollections,   credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m, 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m, 
Refunds    taxes    on    articles    for  export, 

6371  %k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 
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Special  excise  tax,  accounting  for,  refusal  or 
failure     to     account     for,     penalties, 
6871  %h. 
Amount,  etc.,  5980o(3),  598(>r,  5980t 
Collection,   refusal  or    failure  to  collect, 

penalties,  6371  i^h. 
Information,  refusal    or  failure    to  give, 

penalties,  6371i^h. 
Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6371  i^h. 
Receipts  in  lieu  of   special  tax    stamps, 

5980r. 
Returns,    attestation     instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Who  are,  598(>o(3). 

BHIPBUIIiDING  PLANTS 

Prohibition  zones,  3115 ^Vi  2^ 


See  Charier  Parties;  Embargo;  Lighterage 
Systems;  Steam  Vessels;  Vessels;  War 
Risk  Insurance, 

BWnmSQ  ARTICLES 

Merchant  seamen,  signing  alien  with  intent  to 
violate  immigration  laws,  4289 %qq. 

SHIPPING  BOARD 

See  United  States  Shipping  Board, 


Charters,  freight  rates,  etc.,  3115i/ief- 
3115Vi6kk. 

Defined,  3115i/i6a,  3115i/ied. 

Purchase  of  in  time  of  war  or  National  emer- 
gency, 3115i/i6a-3115i/iee. 


Defined,  8146t. 

Sale,  etc.,  in  violation  of  shipping  act,  8146r 
(1). 

SHIRTS 

Internal  revenue  tax  on,  6309%e. 

SHOES 

Internal  revenue  tax  on,  6309%e. 

SHOOTING  GALLERIES 

Special  excise  tax,  accounting  for,  refusal  or 
failure     to     account      for     penalties, 
6371 14  h. 
Amount,  etc.,  5980o(9),  598(>r-6980t 
Collection,   refusal  or  failure  to    collect, 

penalties,  6371  %h. 
Information,   refusal  or  failure    to  give, 

penalties,  6371i4h. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6371  %h. 
Returns,     attestation     instead     of  oath, 
6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
What  are,  5980o(9). 

SHOPPING  BAGS 

Internal  revenue  tax  on,  6309%ei 


SIEUR  DE  MONTS  NATIONAL  MONU- 
MENT 

Inclusion     in    Lafayette     National     Park, 
6249%a. 

SIGNAL  BOOKS 

Communication  of,  10212b. 
Obtaining  possession  of,  etc,  10212a. 

SIGNAL  CORPS 

Aircraft  employes  in  District  of    Colnmbla. 

employment,    1867ccccc. 
Appropriations  for  aviation  purposes,  appoi> 

tionment,  1867dd^. 
Collection  of  forwarding  charges  due  connect- 
ing companies  for  transmission  of  govern- 
ment radiograms  or  telegrams,  10078a. 
Enlisted  Reserve  Corps,  1892e. 
Increase      of    commissioned      and      enlisted 
strength,   airships,   purchase,    manufac- 
ture, etc.,  1867n. 
Appropriation,  1867o. 
Authority  to  make,  1867f. 
Aviation  stations,  etc.,  1867n. 
Barracks,  etc.,  1867n. 
Buildings,  vehicles,  etc.,  1867n- 
Clothing,  etc.,  1867n. 
Divisions,  brigades,  etc,  headquarters  and 
headquarters  detachmoits  for,  1867L 
Organization  into,  18671. 
Unlisted  men,  chauffeur  first  class,  grade 
created,  1867h. 
Chauffeur  first  class,  pay  and  allow- 
ances, 1867h. 
Chauffeur,  grade  created,   1867h. 

Pay  and  allowances,  18671i. 
Pay  of  men  in  aviation    section,  in- 
crease, 1867{. 
Rating  in  aviation  section,  18672. 
Voluntary  enlistment  or  draft,  1867h. 
Exchange  of  equipment,  1867n. 
Expenses  of  officers,  etc,  1867n. 
Guns,  equipment,  etc,  1867n. 
Officers,     general    officers,     appointment, 
I8b7j. 
Pay,  1867k,  1867m. 
Increase,  1867k. 
Rank,  increase,  1867k. 
Rating  of  aviation  officers.  1867k. 
Temporary  appointments  of  officers  to 
vacancies    in    regular     army,     etc, 
from,  1867J. 
Temporary  officers,  appointment,  etc, 
1867g. 
Vocational  training,  1867n. 
Lieutenants,  appointment,  1881aaa. 
Mileage,  enlisted  men  of  foreign  armies  travel- 
ing on  aviation  duty,  1867cccc  1867n. 
Officers  traveling  on  aviation  duty,  1867cc, 
1867CCC  1867n. 
Foreign  army  officers,  1867cccc,  1867il 
National  advisory  committee  for  aeronautics, 

office  space  for,  3115ii. 
Officers,  details  to,  1997aa. 
Reservation  of  government  property  for  avi- 
ation   purposes,    lS67dddd,    1867n. 
Service    in    aviation    service,    qualifications, 
1867p. 

SIGNAL  STATIONS 

Obtaining  information  concerning,  10212a. 
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SIGNINO 

Assistant  Secretary  of  Interior,  667a. 
,    Chief  clerk,  comptroller  of  treasury,  oounter- 
signing  warrants,  414a. 
Secretary  of  War,  315a. 
Treasury  department,    863. 
Interior   department,   authority,   667a,  668a. 
Mail  transportation  contracts,  584a. 
Porto  Rican  laws,  3803n. 

SUiVER 

Certificates,  retirement,  6478a. 
Exportation  from  United  States,  7678cc 

SINGXTIiAK  NUMBEB 

Construction   of   words,    3116%cc,   3115%p, 
3421^r,  3643qq,  4289%tt 

SINKING  FUND 

Retirement  of  United  States  bonds  and  notes, 
6829p(%). 

sntxTPs 

Internal  revenue  tax  on,  6300%1l 

SKATES 

Internal  reyenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,  refusal  or  failure  to   collect, 

penalties,  6371^h. 
Information,   refusal  or  failure   to   give, 

penalties,  6371  %h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  ^kk. 
Payment,  lessee  to  pay,  when,  6371%  m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on    articles   for   export, 

6371  %k. 
Returns,  6309%d,  6371%j. 

-  Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

SKILLED  LABOR 

Aliens,  4289%b. 

SKIS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,   refusal   or  failure  to   collect, 

penalties,  6371%h. 
Information,   refusal   or   failure   to   give, 

penalties,  6371  %h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371  %h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes   on   articles    for   export, 

6371%k. 
Returns,  6300%d,  6371%j. 

Attestation  instead  of  oath,  6371,%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 


Internal  revenue  tax  (Cont'd) 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  630e%d. 

SLAVES 

Porto  Rico,  prohibition,  8803aa. 

SLAVIO  LEGION 

Organization,  etc.,  2044%. 

SLEEPING  OARS 

Internal  revenue   tax  on  transportation  by, 
accounting  for,  refusal  or  failure  to  ac- 
count for,  penalties,  6371%  h. 
Amount,  6309%a(d). 
By  whom  payable,  6300%b. 
Collection,  6309%c. 

Refusal  or  failure  to  collect,  penalties, 
6371%h. 
Computation,  6800%b. 
Exemptions,  630&%a(h). 
Information,   refusal   or  failure  to   give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  ^71  %k. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 63W^c,  6371%h. 
Returns,  63O0%c. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%c. 


Internal  revenue  tax  on,  6309%e. 

SBffELTEBS 

Requisition     and     operation     by     President, 

3115%  sss. 

SMOKING   COATS   OB  JACKETS 

Internal  revenue  tax  on,  630d%e. 

SNOWSHOES 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%a. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,    refusal   or  failure   to  give, 

penalties,  6371%h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee   to    pay,    when,   6371  %m. 
Refunds,    taxes   on   articles   for   export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties. 
6371%h. 
Sale  or  lease  price,  63091^b. 
Time  for  payment,  6309%d. 

SNTTFF 

Internal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Acts  and  parts  of  acts  repealed,  6371%a. 
Saving  clause,  6371%a. 
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SNUFF  (Oont'd) 

Internal  revenue  tax  (Cont'd) 
Amount,  6174d. 
By  whom  paid,  6174d. 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371  %h. 
Floor  tax,  amount,  620M. 
Information,   refusal   or  failure   to   ffive, 

penalties,  6371i^h. 
Packages,  6169. 
Packages,  how  put  up,  6169. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on   articles    for    export, 

6371^k. 
Returns,     attestation    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Stamps,  re-issue  when  lost  or  destroyed, 
6097. 
Revenue  Act  1917,  p.  1226. 

SOOIAIi  HYGIENE 

Bee  Health. 

SOCIAIi   WELFARE    OBGANIZATION8 

Income  tax,  exemption  from,  6336%o(8>. 

SOCIETIES 

"Person"  includes,  3115%bb. 

SOCIETT     OF     AUTOMOTIVE     ENGI- 


Membership    on    commission    to    standardize 
screw  threads,  8907uu. 

SODA  FOUNTAINS 

Internal  revenue  tax  on  sales  at,  6161%f. 

Accounting  for,  refusal  or  failure  to  ac- 
count for,  penalties,  6371^h. 

Collection,  refusal  or  failure  to  collect, 
penalties,  6371^h. 

Information,  refusal  or  failure  to  give, 
penalties,  6371^h. 

Payment,  refusal  or  failure  to  pay,  pen- 
alties, 6371^h. 

Returns,     attestation    instead    of    oath, 

6371  Vij. 
Refusal  or  failure  to  make,  penalties, 
6371%b. 

SOFT  DRINKS 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties. 6371i^h. 
Amount,  6161%d,  6161%f. 
Collection,   refusal   or   failure  to   collect, 

penalties,   6371^h. 
Information,   refusal   or   failure   to   give, 

penalties,  6371  ^h. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6371%h. 
Vendee  to  pay,  when,  6371  ^m. 
Refunds,    taxes    on   articles    for    export, 

6371%k. 
Returns,    attestation    instead    of    oath, 
6371%j. 
Manufacturers,  producers,  bottlers  or 
importers,    6161^e. 


SOFT  DRINKS  (Cont'd) 

Internal  revenue  tax  on  (Conf  d) 
Returns  (Cont'd) 

Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6161^e. 


See  Army;  Hosfntale;  Selective  Draft; 
Soldiers'  and  Sailors'  CivU  Reiief;  Voca- 
tional Rehabilitation  of  Soldiere  and  Sail- 
ors;   War  Risk  Insurance. 

Civil  service  status,  3287a. 
Employment  of  wives  of,  243a. 
Enlistment  in  foreign  military  or  naval  serv- 
ice, 10174. 
Free     instruction,     District     of     Columbia 

schools,  3369d. 
Free  transmission  of  mail  written  in  foreign 

countries,  7354aa. 
Homestead     entries,    4588a,    458Sb,    4593a, 

4604b. 
Hospitals  and  sanatoriums  for  sick  and  dis- 
abled soldiers,  9212a-9212l. 
Mining   claims,   4620a-4620d. 
Preferences,   appointment  as   superintendent 
of  Antietam  battle  field,  9368. 
Appointment  in  census  office  during  de- 
cennial census  period,  915. 
Appointments  to  clerical  and  other  posi- 
tions   in    executive    departments,    etc., 
3214a. 
Work  on  roads  and  trails  in  national  for- 
ests, 5150aa. 

SOLDIERS*  AND  SAILORS'  CIVIL  RE- 


Applications  to  courts,  3078 ^aaa. 
Attachment,     vacating     or     stay,     3078^  d, 

3078%dd. 
Attorneys  to  represent  persons  in  military 
service,  appointment  and  powers,  3078^bb. 
Certificates     of      military      service,     effect, 
3078%r. 
By  whom  signed,  3078^  r. 
Citation  of  act,  3078%  ss. 
Co-defendants,  proceedings  against,  3078%  dd. 
Contracts,  fines  or  penalties  for  nonperform- 
ance not  to  accrue,  3078% cc. 
Purchase   of  real   or   personal  property, 
relief  in  actions  to  rescind  or  re- 
cover, 3078%f. 
Rescission,  3078%f. 
Resumption  of  possession  for  nonpay- 
ment of  installments,  3078%  f. 
Violations     of     section,     punishment, 
3078%f. 
Relief  against  fines  or  penalties  for  non- 
performance, 3078%cc. 
Stay  of  actions  on,  3078%cc  8078%dd. 
Default  judgments   against   persons   in   mil- 
itary service,  afBdavits,  3078%  bb. 
Bonds  to  indemnify  defendants.  3078%  bb. 
False  affidavits,  punishment,  3078%bb. 
Opening.  8078%bb. 
Orders  for,  3078%bb. 
Definitions,  3078%aa,  3078%g. 
Evidence,  prima  fade,  certificates  of  military 

service,  3078%r. 
Garnishment    against    persons    in     military 
service,    stay    or    vacation    of,    3078%d« 
3078%dd. 
Guarantors,  protection,  3078%b. 


[R«(trtnoM  m  to  Motloiw,  «so«pt  wheiv  othanrtM  Imdleatod.] 


SOLDIERS'  AND  SAHiOBS'  OIVIZi  BB- 
I.IEF  (Cont'd) 

Indorsers,  protection,  3078^b. 
Insurance,  8078%s-8078i4p. 

Account    stated    between    insurers    and 

United  States,  3078%nn. 
Amount,  3078%h. 
Application  for  benefits,  3078% gg. 
Bonds    of   United    States    for    difference 
between  premiums  paid  and  defaulted, 
8078%a,  3078%m. 
Companies  or  associations  to  which  arti- 
cle  applicable.  3078%p. 
Consent  of  United  States  to  dividends  or 

loans  on  policies,  etc.,  3078^ m. 
Deduction  of  unpaid  premiums  from  pol- 
icies on  death  of  insured,  3078%  mm. 
Definitions,  3078%  g. 

Explanation  of  article  relating  to  by  Bu- 
reau of  War  Risk  Insurance,  3078%gg. 
Forms,  3078%gg. 
Lapse  of  policy,  3078%n. 
liien     of     United     States     on     policies, 

3078%m. 
liists    of    persons    entitled    to    benefits, 

3078%i. 
Monthly     difference     between    premiums 
defaulted       and      paid,       computation, 
3078%k,  3078%!,  3078%mm. 
Payment  of  balance  due  insurers,  3078%o. 
Payment  of  past  due  premiums  on  ter- 
mination  of  military  service,   3078%n. 
Persons  entitled  to  benefit  of  article 're- 
lating to,  3078%  h. 
Policies  not  to  lapse  for  nonpayment  of 

premiums,  time,  etc.,  3078% jj. 
Policies  to  which  applicable,  3078%h. 
Policies  to  which  article  not  applicable, 

3078%oo. 
Rejection    of     application    for    benefits, 

3078%i,  3078%j. 
Reports  by  insurance  companies,  3078% k, 
^  3078%«,  3078%mm. 
Interlocutory  court   orders,   revocation,   etc., 

3078%  rr. 
Judgments  against  persons  in  military  serv- 
ice, stay  of  execution,  3078%d,  3078%dd. 
Limitation    of    actions,    excluding   period   of 

military  service,  3078%  e. 
Mortgages,  trust  deeds,  etc.,   actions  to  en^ 
force,  stay,  etc.,  3078% ff. 
Sales  under  power  of  sale  or  judgment 
entered    on    warrants    of    attorney    to 
confess  judgment,  3078%ff. 
Presumption   as   to   continuance   in   military 
service      of     persons     reported      missing, 
3078%r. 
Public  lands,  rights  to,  not  forfeited,  3078 %q. 
Purpose  of  act,  3078% a. 
Rents  due  from  persons  in  military  service, 
allotment    to    pay    to    discharge     of, 
3078%ee. 
Eviction   prohibited,   3078%  ee. 
Stay  of  proceedings  for,  3078% ee. 
Stay,  actions,  3078%c-3O78%dd. 
Attachments,  3078%d,  3078%dd. 
Contract  actions,  3078%cc,  3078%dd. 
Contracts  for  purchase  of  real  or  per- 
sonal property,  3078% f. 
Eviction  of  tenant,  3078%  ee. 
Execution,   3078%d,  3078%dd. 
Garnishment,  3078%d,  3078%dd. 
Mortgage  foreclosure,  etc.,  3i^8%ff. 
Sureties,  protection,  3078%  b. 
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SOLDIERS'  AMD  SAXIiOBS'  OXVXIi  BO- 
LIEF  (Cont'd) 

T^es  and  assessments,  application  of  arti- 
cle relating  to,  3078%pp. 
Interest  on  unpaid  taxes,  etc.,  3078%pp. 
Property    not    to    be    sold    for,    when, 

3078%  pp. 
Redemption  from  sales,  3078%pp. 
Termination  of  act  relating  to,  3078%  s. 
Territory  to  which  act  applies,  8078%aaa. 
Title  of  act,  3078%ss. 

Transfers,  etc.,  to  take  advantage  of  act, 
effect,  3078%qq. 

SOLDIERS'  HOME 

Effects     of    deceased    persons,    disposition, 

2308a,  art.  112. 
Persons  entitled  to  benefit  of  National  Home, 

9264a. 
Southern  Branch,  9291a-9291c. 
Uniform,  wearing,  etc.,  1949a. 
Use  by  Public  Health  Service,  9212d. 

SOLICITOR    FOR    DEPARTMENT    OF 
STATE 

Assistant  solicitors,  appointment,  294. 
Number,  294. 
Salaries,  294. 

SOLICITOR  FOR  INTERIOR  DEPART- 
MENT 

Board   of  appeals,  appointment,  672a. 
Number  of  members,  672a. 
Salaries,  672a. 

SOUTH  DAKOTA 

Congressional  consent  to  agreement  with 
Minnesota  and  North  Dakota  regarding 
navigation  and  flood  control,  9908a. 

SPANISH  AMERICAN  WAR 

Medals  for  members  of  military  forces  par- 
ticipating in,  1943m. 

Pensions  to  widows  and  children,  8985a, 
8985b. 

SPANISH  INFLUENZA 

Suppression,  9149a,  9149b. 

SPARKLING  WINES 

See  Distilled  Spirits  and  Wines, 


See  House  of  Representatives, 

SPECIAL  AGENTS 

See,  also,  Census. 

Census,    Alaska,    Hawaii,    and    Porto    Rico, 

4388bb. 
Appointment,  4388g. 
Authority,  4388g. 

Collection  of  statistics,  4888b,  4388g. 
Agriculture  and  live   stock,   appoint- 
ment for,  4388m. 
Compensation,  4388g. 
False  certificates,  punishment,  4388L 
False  swearing,  punishment,  43881. 
Fictitious  returns,  punishment,  43881. 
Neglect    or    refusal    to    perform    duties, 

43881. 
Oaths,  4388gg. 
Publishing  or  communicating  information 

received,  punishment,  43881. 
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SPEOIAIi  AGENTS  (Cont'd) 

Census  (Cont'd) 

Qualifications,  4388gs. 
Traveling   expenses,   4388g. 

SPECZAIi  BONDED  WAREHOUSES 

See  Diaiilled  Spirits  and  Wines. 

SPEEDY  TRIAL 

Porto  Rico,  3803a<u 

SiriRITS 

See  Distilled  Spirits  and  Wines, 
Int^nal  revenue  tax  on,  6309%li. 

SPORTING  GOODS 

Internal  revenue  tax,  accounting  for,  refusal 
or   failure    to    account   for,    penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,  refusfd  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal   or  failure  to   give, 

penalties,  6371%  h. 
Overcollections,  credits  for,  6371,%k. 
Overpayments,  credits  for,  6d71%k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Befusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371  %m. 
Refunds,    taxes    on   articles   for   export, 

6371%k. 
Returns,  6309%d,  6371,%j. 

Attestation  instead  of  oath,  6871%j. 
Refusal  or  failure  to  make,  penalties, 
6371  %h. 
Sale  or  lease  price,  6309% b. 
Time  for  payment,  6309%d. 

SQUADRON 

Bugler,  1738aaa. 
Signal  corps,  18671. 

STABLE  SERGEANT 

Corps  of  Engineers,  1842a. 
Medical  department  of  Army,  1829a. 
Pay,  2144a. 


See  Chief  of  Staff. 

STAFF  CORPS 

Army,  Corps,  chiefs  of,  rank,  pay  and  al- 
lowances, 2090b. 

STAMPS 

See  Distilled  Spirits  and  Wines;  Fermented 
Liquors;  Internal  Revenue;  Opium;  War 
SatHngs  Stamps. 

Internal  Revenue  Tax  Act  October  22,  1914, 
pp.  1269-1277. 

STABIP  TAXES 

See  Internal  Revenue, 

STANDARD    TIME 

Zones,  establishment,  designation,  etc.,  8907r~ 
8907U. 

STATE  DEPARTMENT 

See  Secretary  of  State;  Solicitor  for  De- 
partment of  State. 

Assistant  solicitors,  appointment,  294. 
Number,  294. 


STATE  DEPARTMENT  (Oonf  d) 

Assistant  solicitors  (Cont'd) 

Salaries,  294. 
Branch  printing  office  abolished,  6887a. 
Chief  clerk,  duties,  297. 

Salary,  297. 
Chiefs  pf  bureaus,  bureau  of  accoonts,  addi- 
tional compensation,  297. 

Number,  297. 

Salaries,  297. 
Clerk  to  secretary,  salary,  297. 
Commercial  attaches,  accrediting,  854a. 
Director  of  consular  service,  salary,  297. 
Divisions,  European  affairs,  chief  of,  297. 

Far  eastern  affairs,  chief  of,  297. 

Latin  American  af^rs,  chief  of,  287. 

Near  eastern  affairs,  297. 
Fees  of  agents,  passports,  7628a. 
Immigration,  detailing  officials  on  vessels  car- 
rying immigrants,  4289%  ff. 
Law  clerks,  editing  laws  of  Congress,  29S. 

Number,  297. 

Salaries,  295,  297. 
Officers,  etc.,  salaries,  297. 
Officers  for  important  drafting  work,  appoint- 
ment, 297. 

Number,  297. 

Salaries,  297. 
Private  secretary  to  Secretary,  salary,  297. 
Private  secretary  to  Under  Secretary,  salary, 

297. 
Restoring  citizenship  of  persons  serving  with 

'allied  armies,  filing  oaths  with,  4352(12). 
Translators,  number,  297. 

Salaries,  297. 

STATES 

Boards  for  vocational  education.  9390%c. 
Plans    and    reports    to    federal    board, 
9390%  dd. 

Bonds,  etc.,  powers  of  federal  reserve  banks, 
9797 (2b). 

Census,  copies  of  returns,  438Sn. 

Clerks  of  courts,  franking  privilege,  7385b. 

Condemnation  proceedings  by  United  States 
in  behalf  of  state,  9881c. 

Consent  to  purchase  of  land,  exception,  6911a. 

Co-operation  of  Secretary  of  Agriculture  in 
conservation  of  food,  etc.,  3115%bb. 

Courts,  electric  power  generation,  etc.,  emi- 
nent domain,  3115^  1/128. 
Judges,  search  warrants,  10196^a. 

Enforcement  of  prohibition  amendment,  p. 
2678. 

Federal  control  of  transportation  and  tele- 
graph systems,  effect  on  powers  of  state, 
3115%o,  3116%x. 

Immigration,  jurisdiction  over  immigrant  sta- 
tions, 4289%q. 
Representation  at  division  of  information, 
960. 

Leasing  water  front  property  to  navy,  im- 
provements may  become  lessor's  property, 
2804g. 

AdQgratory  birds,  protection,  8837g. 

"Person"  includes,  3115^bb. 

Prohibition  amendment,  enforcement  (Const. 
Am.  18),  p.  2678. 

Roads  and  trails  in  national  forests,  co-opera- 
tion in  construction  of,  5150aa. 

Rural  post  roads,  7477bb,  7477£f,  7477J- 
7477n. 

Selective  draft,  exemption  of  officers,  2044d. 


GENERAL  INDEX 
[References  are  to  sections,  except  wbere  otherwise  Indicated.] 
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STATES  (Cont'd) 

Taxation,    discbarge    in    bankruptcy,    effect, 
9601. 
Federal    income    tax,    exemptions    from, 

6336%£f. 
Federal  opiom  tax,  state  officers  exempt, 

6287g. 
Officers,  exemption  from  opium  tax,  6287g. 
Potassium  explorations  and  leases  not  to 

affect  power,  4640jj. 
United  States  obligations,  exemption  from, 
6829d-6829ee,  6829iii(b),  6829{(-6829<U, 
6829r,  6831. 
War  Finance  Corporation  bonds,  exemp- 
tion from,  3115^1. 
Treasurer,  custodian  of  funds  appropriated  for 

vocational  education,  9390%b. 
United  States  courts,  jurisdiction,  1233. 
Vocational  education,  9390^a-9390^mm. 
Water  terminals,  9874b. 
Workmen's  compensation,  rights  to  saved  in 
admiralty  cases,  991(3),  1233. 

STATIONS 

See  AffriouHural  Btf^enment  Biaiions, 
Immigrani  Stationa,  $ee  Immigration, 

STATISTICIANS 

Census  office,  915,  917. 

STATISTICS 

See  CeMU9, 

Bureau  of,  annual  report,  contents,  879. 

Disposition  of  moneys  received  from  sales 
of   reproductions    of   special    statistical 
compilations,  888a. 
Operaticm  of  income  and  war  excess  profits 
tax  law,  publications,  6336% xx. 

STATUARY 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6371%h. 
Amount,  6309%c. 
Collection,   refusal   or  failure   to  collect, 

penalties,  6371%h. 
Information,   refusal   or   failure   to   give, 

penalties,  6371i^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371^/^  m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on    articles    for    export, 

6371  %k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371  %j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6309%d. 

STATUTES 

See  L<Moa;   Parti<il  Itwalidiiy;    Repeal, 
Act  of  agent,  etc.,  deemed  act  of  principal, 

etc.,  .3115^,kk(10). 
Assistant  law  clerk  to  edit,  295. 
Construction,  food  control  act,  3115%p. 
Law  clerk  to  edit,  295. 
Legislative  Drafting  Service,  106a. 
Porto  Rico,  3803n. 

Application  to,  3803ccc. 

Transmitting  copies  to  Congress,  8803L^ 


STATUTES  (Oont'd> 

Standard  time,  8907s. 

Suspension,  acts  relating  to  executive  depart- 
mento,  283f. 
Restriction  on  detail  of  general  staff  of- 
ficers to  District  of  Columbia,  1762aa. 

STATUTES  AT  I.ARGE 

Law  clerk  and  assistant  to  edit,  295. 

STAT 

Appeals    from    boards    of    special    inquiry, 

4289%ii. 
Execution,  circuit  court  of  appeals,  rules  of 
court,  p.  184. 
Soldiers'    and    sailors'    civil    relief    act, 
3078^  d,  3078%  dd. 
Federal    controlled    transportation    systems, 
proceeding  by  or  against,  3115%j,  3115%m. 
Soldiers'  and  sailors*  civil  relief  act,  3078^a- 
3078%  ss. 
Attachment,  3078%d. 
Contract  actions,  3078%cc. 
Contracts  for  purchase  of  real  or  per- 
sonal property,  3078%f. 
Eviction  of  tenant,  3078%  ee. 
Execution,  3078%  d. 
Garnishment,  3078%  d. 
Mortgage  foreclosure,  etc.,  3078%ff. 

STEAM  VESSELS 

See  Ve88eU, 

Inspection,  licenses,  suspension  or  revocation, 
appeal,  8214a. 
Local  inspectors,  assistants,  8168. 
Board  of,  clerks,  8170a. 

Prescribing   minimum   number   of 
deck  officers,  8226. 
Clerks,  8168. 
DetaU,  8168. 
Disagreement,   report   to    supervising 

inspector,  8214b. 
Number,  8168. 

Reports,    number    of   passengers    al- 
lowed, 8228. 
Special    permits    for    excursions, 
8230. 
Salaries,  8168. 
Traveling  expenses,  8168. 
Supervising  Inspector  General,  appeals  to, 
8214a-8214d,  8225. 
Appointment,   qualifications,    8155. 
Deputy,  appointment,   salary,  8155. 

Chief  clerk  of  bureau,  8155. 
Review  of  decision  of  supervising  in- 
spectors, 8214b,  8225. 
Salary,  8155. 
Supervising  inspectors,  appeals  to,  8214a- 
8214d,  8225. 
Appointment,  8157. 
Qualifications,  8157. 
Reports  to,  by  local  inspectors    as  to 
number  of   passengers  allowed, 
8228. 
Special    permits    for    excursions, 
8230. 
Review    of    decision    by    Supervising 

Inspector  General,  8214b. 
Salaries,  8157. 
Intoxication  of  persons  in  charge  of  in  Dis- 
trict of  Columbia,  3421%n. 
Kerosene  and  oil  carried  by,  8242. 
Passenger  transportation,  8225-8230,  8242. 
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STEAM  VE8SEI.S  (Cont'd) 

Watch  duty  of  deck  officers,  8227. 
Wrecking  vessels,  minimum  number  of  offi- 
cers, 8226. 

STENOGRAPHERS 

Boiler  inspectors,  8632. 

Census  office,  additional  during  decennial  cen* 

sus  period,  916,  917. 
First  class  post  offices,  salaries,  7281a. 
Porto  Rico,  determination  of  salaries,  S808t. 

STEWARDS 

Army  mine  planter  service,  1781iUL 

STILETTOS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for    penalties, 
6371%b. 
Amount,  6309^(12). 
Collection,  refusal  or  failure  to   collect, 

penalties,  6371  %h. 
Information,   refusal  or  failure  to   give, 

penalties,  6371i^h. 
OvercoUections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371%k. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371^h. 
Vendee  to  pay,  when,  6371V&ni. 
Refunds,    taxes   on   articles   for    export, 

6371%k. 
Returns,  6309%d,  6371V&J. 

Attestation  instead  of  oath,  6871%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6300%b. 
Time  for  payment,  6309%d. 

STII.I4S 

Bee  DutiUed  Spiriia  and  Winea. 

BTtLL  WnCES 

See  DUtiUed  Spiriia  and  Winea. 

STOCK  CERTIFICATES 

Internal  revenue  tax  on,  6318hfa-6318p. 

Affixing  stamps  after  issue,  etc,  6318hh. 

Amount,  6318p(3,4). 

Assistant  treasurers  of  United  States, 
sale  of  stamps,  6318p. 

By  whom  payable,  63181. 

Collection  of  omitted  tax,  6318n. 

Cutting,  tearing,  etc.,  stamps  from,  penal- 
ty, 6318L 

Depositaries  of  public  moneys,  sale  of 
stamps,  6318p. 

Exemptions,  6318j. 

Having  in  possession  washed,  restored 
or  altered  stamps,  penalty,  63182. 

Issue,  registration,  sale  or  transfer  with- 
out stamps,  penalty,  6318hh,  6318k, 
6318Z. 

Postmasters,  sale  of  stamps,  6318o. 

Record  or  registration  of  stamped  copies 
on  loss  of  original,  631Shh. 

Record  or  registration  of  unstamped, 
6318hhhh. 

Stamps,  assistant  treasurers  to  be  fur- 
nished with,  6318p. 
Assistant  treasurers  to  be  furnished 

with,  bonds  of  treasurers,  6318p. 
Cancellation,  6318in. 


I  STOCK  CERTTETCATBS  (Cont'd) 

Internal  revenue  tax  on  (Cont'd) 
Stamps  (Cont'd) 

Depositaries  of  public  moneys  to  1m 
furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution   and   sale,   6318nr^l8!p. 
Postmaster   general  to   be  famished 

with,  63180. 
Preparation,  6318n. 
Printing,  6318n, 

Using  canceled  stamps,  penalty,  6818L 
Using  without  canceling  same,   pen- 
alty, 6318k. 
Unlawful  removal  of  stamps  from,  pen- 
alty, 63182. 
Unstamped  as  evidence,  6318hhli. 

STOCK  EXCHANGE 

Special  tax  on  members,  598(k». 

STOCRIHGS 

Internal  revenue  tax  on,  6309%e. 

STOCK  RAISING 

Homesteads,  4587a-4587k. 

STOCK  RAISING  HOMESTEADS 

Bee  HomeHeada. 

STOLEN  PROPERTT 

Search  warrant,  l(>496%b. 

STONE 

Transportation  from  district  quarantined 
against  plant  diseases  prohibited,  8760. 

STORAGE 

See  Conaervaiian  of  Food  and  Neceaaarie^. 

Explosives,  regulations  when  United  States 
at  war,  3115%a-3115%kk. 

Food  and  necessaries,  regulation  during  Ger- 
man war,  3115^a-3115%rr. 

Leaf  tobacco,  6168(a). 


Internal  Revenue,  assignment  to  fruit  dis- 
tilleries or  wineries,  6114ni. 

STORES 

See  Military  Biorea  and  BuppUea;   Supplier. 

STOWAWAYS 

Exclusion  from  United  States,  4289%b. 


Special  excise  tax,  5980o(7),  6980r-6980C 

STREET  RAIIAOABS 

Carrying  mails,  7431a,  7431aa. 

Drinking   liquors   on   street   car   in   Alaska, 

36431. 
Intoxication  of  persons  in  charge  of  street 

cars  in  District  of  Columbia,  3421^n. 
Taking     possession     of     by     Government, 

81151/ied,  31161/iedd,  3115%a, 

STUDENTS 

Immigration,  4289%b. 

SUBMARINES 

Bases,     obtaining     information 

10212a. 
Officers,  quarters  for,  6761e» 
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SUBOBNATION  OF  PEBJUBT 

Search  warrant,  proceedings  for  obtaining, 
10496^8,  10514a-10514d. 

SUBPCENAS 

Auditor  of  Porto  Rico,  issuance  by,  8808gg. 

Bureau  of  War  Bisk  Insurance,  51^kkk. 

Federal  controlled  transportation  systems, 
proceedings  to  determine  compensation  of, 
3115%c. 

Immigration  inspectors,  attendance  of  wit- 
nesses, 4289%!. 

Internal  revenue,  advisory  tax  board,  power 
to  issue,  6371^b. 

SUBSISTENCE 

Army,  employes  of  engineer  department,  per 
diem  in  lieu  of,  0877a. 
Enlisted  men,  traveling  expenses,  2126a. 
Enlisted   Reserve   Corps,   1802e,  1892ee. 
Nurse  corps,  1832g. 
Regular  Army  Reserve,  1892b. 
Auditing  military  accounts  outside  of  District 
of  Cc^umbia,  amount,  420a  (g). 
Foreign  residents  not  entitled  to,  420a(d). 
Census,  officers  and  employes,  438Skk. 
Special  agents,  4388g. 
Supervisors,   4388cc. 
Commercial  attaches,  854a. 
Consular  inspectors,  8141a. 
District  attorney  for  District  of  Columbia, 

1432a. 
District  court  clerks,  1385c. 

Deputy  clerks  and  assistants,  1385d. 
Internal  revenue,  opium  registration  and  tax 

act,  5859d. 
Marshals    and    office    deputy    marshals,    per 

diem  in  lieu  of,  1424a. 
Selective  draft  act,  board  members  and  em- 
ployes, per  diem  in  lieu  of,  2044rr. 
Soldiers    attending    educational    institutions, 

2044kk. 
Surveyors  of  public  lands,  4824a. 
Teachers  instructing  children  of  keepers  of 
lighthouses,  8435c. 

SUBSTITUTES 

Army  service,  prohibition,  2044c. 
Postal  clerks,  pay  at  first  and  second  class 
post  offices,  7246a. 
Promotion,  7517a. 

SUBTBEASUBIES 

Investigation  of  work  of,  3286f. 

8UFFBAGE 

Amendment  to  constitution  granting  to  wo- 
men, proposed,  p.  2678  note. 

SUGAB 

Export  duties  from  Virgin  Islands,  3924^d. 

SUIT   CASES 

Internal  revenue  tax  on,  6309%e. 

SUITS 

Bee  Action;    Limitatiom. 

SUHDAT 

Delivery   of  liquors  by  carriers  in  District 

of  Columbia,  d421%dd. 
Postal    employes,    foreman,   watchmen,    ete^ 
7239c. 
Railway  mall  clerks,  pay,  7239d,  7289e. 


SUNSHADES 

Internal  revenue  tax  on,  6309%e. 

SUFEBINTENDENTS 

Capitol  building  and  grounds,  appointments 
by,  capitol  police,  3408a. 
Member  of  Public  Buildings  Commission, 
3369aa. 
Coast  guard,  temporary  rank,  pay  and  al- 
lowances, 8459i^a(2^). 
Interior  Department  buildings,  668a. 
lighthouses,  designation  of  army  engineers, 
8446a. 
Salaries,  8446a. 

Transfer  of  lighthouse  inspectors,  8446a. 
National  cemeteries,  9368. 
Nurse  corps  of  army,  1832b. 
State,  War,  and  Navy  buildings,  distribution 
of  employes,  3329cc. 
Duties,  3329a--3329cc. 
Treasury  Building,  chief  derk  to  act  as,  858. 


Bonds,    circuit    courts    of    appeal,    rules   of 
court,  pp.  180-191. 

SUPEBVISnYG  ABCHITEOT 

Housing    war    industry    employes,    employ48 

to  assist,  8115%a. 
Member    of    Public    Buildings    Commission, 

8369aa. 

SUFEBVISOBS 

See,  also,  Census, 

Census,   appointment,  4388bb. 

Certification  of  accounts  of  enumerators, 

4388c. 
Clerk  hire,  allowance  for,  4388cc. 
Clerks,     false     certificates,    punishment, 
43881. 
False  swearing,  punishment,  4388L 
Fictitious  returns,  punishment,  4388L 
Neglect  or  refusal  to  perform  duties, 

punishment,  43881. 
Oaths,  4388gg. 

Publishing    or    communicating   infor- 
mation received,  punishment,  4388L 
Qualifications,   4388gg. 
Commissions  to  enumerators,  4388d. 
Compensation,  4388cc. 
Correction    of    returns    of    enumerators, 

4388c. 
Death,  payment  of  compensation  to  wid- 
ow or  legal  representative,  4388flE. 
Districts,  4388bb. 
Duties,  4388c. 

Employment  of  enumerators,  4388c. 
Employment   of   interpreters,   4388ee. 
False  certificates,  punishment,  4388L 
False  swearing,  punishment,  43881. 
Fictitious  returns,  punishment,  43881. 
Neglect    or    refusal    to    perform    duties, 

punishment,  43881. 
Number,  4388bb. 
Oaths,  4388gg. 
Publishing  or  communicating  information 

received,    punishment,    43881. 
Qualifications,  4388gg. 
Receiving  compensation  for  appointment 
or  employment  of,  punishment,  4388hli. 
Removal  of  enumerators,  4388e. 
Residence,  4388f. 
Returns  by  enumerators,  4388d. 


B870 


GENERAL  INDEX 
[ReferencM  are  to  ■ections,  except  where  otherwise  Indicated.] 


SUPERVISOBS  (Cont'd) 

Census  (Conf  d) 

Supervision  of  by  Director  of  the  Cen- 
sus, 4388c. 

Traveling  expenses,  4388cc. 

Vacancies,  appointment  of  temporary  su- 
pervisors, 4388bb. 

SUPPLIES 

Bee  Military  Stores  and  Supplies. 

Advance  payments  to  contractors,  6648a. 

Aeroplane  mail  service,  7430c. 

Bureau  of  mines,  open  market  purchases  out- 
side of  District  of  Columbia  not  exceeding 
certain  amount,  6836b. 

Census  office,  4388kk. 

Coast  and  geodetic  survey,  purchase  outside 
District  of  Columbia  not  exceeding  $50, 
6836d. 

Department  of  Commerce,  purchase  outside 
District  of  Columbia  not  exceeding  $25, 
6836e. 

Department  of  Labor,  purchase  outside  of 
District  of  Columbia  not  exceeding  $25, 
6836f. 

Military  academy,  purchase  (or  department 
of  instruction,  6861a. 

Ordnance  department,  obligations  for  in  addi- 
tion to  appropriations  specifically  authoriz- 
ed, 6648b. 

Postal  service,  adjustment  of  contracts, 
7446a. 

Purchase  outside  District  of  Columbia  in 
open  market,  6836aa. 

Reclamation  service,  purchase  outside  Dis- 
trict of  Columbia  not  exceeding  $50,  6836c. 

Bequisition  for  army  and  navy,  3115^iL 

War  supplies,  sale,  6941a,  6941aa. 

SUPPLY  SERGEANTS 

Corps  of  Engineers,  1842a. 

Disciplinary  barracks,  extra-duty  pay,  2161a. 

Pay,  2144a,  2146. 

SUPBEME   COURT   OF   DISTRICT   OF 
COLUMBIA 

Appeals  from  Minimum  Wage  Board, 
3421%q. 

SUPREME  COURT  OF  UNITED  STATES 

See  Supreme  Court  Rules, 

Appeals   to,  condemnation   of  North  Island, 
San  Diego  Harbor,  California,  1867ddd. 
Porto  Rican  Courts,  3803r,  8803rr. 
Time  for  taking,  1867ddd. 
Chief  justice,  retired  judges,  delegating  duties 

to,  1237. 
Seamen,  deposit  for  costs,  etc.,  when  not  re- 
quired, 1630a. 
Writ   of  error,  Porto   Bican  courts,  3803r, 
3803rr. 

SUPREME  COURT  RULES 

Appeals  from  Court  of  Claims,  pp.  238,  239. 

Certiorari,  p.  238. 

Copyright  cases,  practice,  pp.  2022-2024. 

SURETY  BONDS 

Internal  revenue  tax  on,  6318hh-0818p. 
Soldiers'  and  sailors'  dvil  relief,  protection 

of  sureties,  3078%b. 
United  States  bonds  in  lieu  of,  8301a. 


SUBGEON  GENERAL 

See  Health, 

Army,  appointments  by,  members  of  nurse 
corps,  1832d. 
Assistant  Surgeon  General,  appoinbnent, 
1806a. 
Bank,  1806a. 
Bulletins  for  instruction  of  medical  offi- 
cers, 7135a. 
Member  of  interdepartmental  social  hy- 
giene board,  918814(a). 
Bemovals  by,  members  of  nurse  corps, 

1832d. 
Bules  and  regulations  for  nurse  corps, 
1832c 
Navy,    member   of   interdepartmental    social 

hygiene  board,  9188^  (a). 
Public  health  service,  assistant  medical  offi- 
cer   detailed  to    Division  of    Venereal 
Diseases,  918814(c). 
Leprosy  home,  9188b,  9188c,  9188e. 
Begulations  for  medical   examination  of 

alien  passengers,  4289%L 
Supervision  of  tec^ical  work  for  hospi- 
tiilB  and  sanatoriums  for  soldiers,  sail- 
ors, marines,  etc.,  9212k. 


pasaengers. 


SUBGEONS 

Medical    examination    of    alien 

4289^1. 
Vessels,    signing   lists   of   alien    passengers, 

4289%gg. 
War  Bisk  insurance,  duties  under  act,  514kkk, 

614rr. 

SUBGEBT 

See  Medicine  and  Surgery, 

SUBPLUS 

Federal  reserve  banks,  9791(1). 

SUBVETOBS-OENEBAIi 

Clerks,  transfers  between  offices  of,  44G0ia. 

SUBVETOBS  OF  CUSTOMS 

Seizure  of  arms,  etc..  Intended  for  export, 
7678d. 

SUBVETOBS  OF  LANDS 

Compensation,  4824a. 

SUBVETS 

See  Coast  and  Oeodetio  Survey^ 

Control  of  floods,  10030%c 
Military,  8562g. 
PubUc  lands,  4824a,  4824b. 
Vessels,  board  of  survey  to  determine  value 
of  vessels  of  alien  enemies  seized,  8146a. 

SUSPENSION 

Deportation  of  aliens,  4289%j. 

Legal  proceedings  affecting  persons  in  mili- 
tary service,  3078%a-3078%s8. 

Licenses,  officers  of  steam  vessels,  appeaL 
8214a. 

Limitations,  contracts  with  enemy  or  ally  of 
enemy,  3115^dd(c). 

Provisions  relating  to  ally  of  enemy,  3115Hc 
(a). 

Writ  of  habeas  corpus  in  Porto  Bico,  3803aat 
8803ddd. 
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SWEET  WINES 

Bee  DistiUed  Spiriie  and  Winee. 

SWORD  CAITES 

Internal  revenue  tax,  accounting  for,  refus- 
al or  failure  to  account  for,  penalties, 
6371%h. 
Amount,  6309%a(12). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371%h. 
Information,   refusal  or  failure  to   give, 

penalties,  6871%h. 
Overcollections,  credits  for,  6871^k. 
Oyerpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  e871%h. 
Vendee  to  pay,  when,  6371^m. 
Refunds,   taxes   on   articles   for    export, 

6371^k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371^3. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

TABLE  WATEBS 

Internal  revenue  tax,  accounting  for,  refusal 
or    failure    to    account   for,    penalties, 
6371%h. 
Amount,  6161i^d. 
Collection,  refusal  or  failure   to  collect, 

penalties,  6371^h. 
Information,   refusal  or  failure   to   give, 

penalties,  6371i^h. 
Payment,  lessee  to  pay,*  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6161%e,  6371V2b. 
Vendee  to  pay,  when,  6371^m. 
Refunds,    taxes    on   articles   for   export, 

6371%k. 
Returns,     attestation    instead    of    oath, 
6371%j. 
Manufacturers,  producers,  bottlers  or 

importers,  6161  ^e. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6161%e. 

TALKING  MACHINES 

See  Phonoffrapha  and  Phonograph  Records, 

TANKS 

Distilleries,  breweries,  etc.,  6017aa. 

TAB6ET  PBACTICE 

Sale  of  war  supplies  to  associations  for  en- 
couragement of  small  arms  target  practice, 
6941aa. 

TAXATION 

Discharge  in  bankruptcy,  effect,  9601. 

Federal  control  of  transportation  and  tele- 
graph systems,  effect  on  state  powers, 
3115%o,  3115%x. 

Federal  reserve  notes,  9799c. 

Franchise  tax,  federal  reserve  banks,  9791 

(1). 
Indian  lands,  effect  of  partition,  4234b. 

Pipe  lines  through  Indian  lands,  4192. 

Porto  Rico,  bonds,  exemption,  3803aaa. 

Uniformity,  3803aa< 


TAXATION  (Cont'd) 

Potassium  explorations  and  leases,  effect  on 

state  powers,  4640jj. 
Property,  etc.,  to  be  transferred  to  alien  proiH 

erty  custodian,  taxes  on,  3115^fff. 
Relief  of  persons  in  military  service,  3078%pp. 
United  States  obligations,  exemption,  6829d- 

6829ee,    6829111  (b),    6829l^d829m,    6829r, 

6831. 
Virgin  Islands,  3924%c-3924%e. 
War   finance   corporation   bonds,   exemption, 

3115%i,      6336%ff,      6336%h,      6336%qq, 

682901. 
War  Risk   Insurance,  compensation   exempt, 

614nnn%. 

TAX  BOABD 

Advisory  Tax  Board,  aee  Internal  Revenue. 


Immigration,  4289^b. 

Vocational  education,  9390^ee-9390%g. 


See  MUitary  Telegraphers, 

TELEGKAPHS  AND  TELEPHONES 

Collection  of  forwarding  charges  of  connect- 
ing commercial    telegraph    companies    for 
transmission     of     government     telegrams, 
10078a. 
Federal  control  of,  assaulting  persons  in  con- 
trol of  property  of  systems,  punishment, 
3115%yy. 

Authority  of  President  to  take  possession, 
3115%  X. 

Bonds,  state  laws  unaffected,  3115%x. 

Breaking  into  buildings  of  systems,  pun- 
ishment, 3115%  y. 

Compensation  for  on  taking  possession  of, 
3115%x. 

Concealing  property  of  systems,  punish- 
ment, 3115%xxxx. 

Destroying  property   of  systems,   punish- 
ment, 3115%xxx. 

Divulging  contents  of  messages,  punish- 
ment, 3115%  XX. 

Existing    laws    or     powers     of     states, 
3115%x. 

Interfering   with   lines    or   operation    of 
systems,  punishment,  3115 %xx. 

Proclamation  of  President,  pp.  773,  774. 

Receiving    property    of    systems,    punish- 
ment, 3115%xxxx. 

Robbing  persons  in  control  of  property  of 
systems,  punishment,  3115% yy. 

Stealing  property  of  systems,  punishment, 
3115%xxx. 

Tapping  lines,  punishment,  3115 %xx. 
Internal    revenue   tax    on    leased   wires   and 
messages,  accounting  for,  refusal  or  fail- 
ure to  account  for,  penal ries,  6371%h. 

Amount,  6309%a(f),  G3095^a(g). 

By  whom  payable,  6309%b. 

Collection,  6309%c. 

Refusal  or  failure  to  collect,  penalties, 
6371%h. 

Computation,  6309%b. 

Exemptions,  6309%a(h). 

Information,   refusal  or   failure   to   give, 
penalties,  6371^  h. 

OvercoUectionft,  credits  for,  6371%k. 

Overpayments,  credits  for,  6371^k. 
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TELEGRAPHS  AND  TEIiEPHONES 
(Cont'd) 

Internal   revenae  tax   on   leased   wires   and 
messages  (Cont'd) 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6309%c,  e371%h. 
Returns,  6309i/^c. 

Attestation  instead  of  oath,  6371  ^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Time  for  payment,  6300^c. 
Mutual  or  co-operatiye  telephone  companies, 
exemption  from  income  tax  on  corporations, 
6336%o(10). 
Obtaining  information  concerning,  10212a. 
State  tax  laws  unaffected  by  federal  control, 
3115%x. 

TENEMENT  HOUSES 
Information  to  census  takers,  438811 

TENNIS  RACKETS,  NETS,  ETC. 

Internal  revenue  tax,  accounting  for,  refusal 
or   failure   to    account    for,    penalties, 
6371%h. 
Amount,  6309%a(5). 
Collection,   refusal   or   failure  to   collect, 

penalties,  6371%h. 
Information,    refusal   or  failure  to  give, 

penalties,  6371^h. 
Oyercollections,  credits  for,  6371^k. 
Overpayments,  credits  foj,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  ^m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371  %h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes    on    articles    for    export, 

6371%k. 
Returns,  6309%d,  6371%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371V2h. 
Sale  or  lease  price,  630{>%b. 
Time  for  payment,  6309%d. 

TERMINAI.  FACHiITIES 

Acquisition  by  United  States  of  terminal  facil- 
ities of  certain  corporations.  311 5ij. 
Lease  or  requisition  of  use  for  vessels,  com- 
pensation, 31151/1 8  j. 

Operation,  proceeds,  3115i/iejjj. 

Partial  invalidity  of  act,  3115i/i«kk. 

Proclamation  of  President,  p.  638. 

Suits  against  United  States,  3115i/i6jj. 

Violations  of  act,  punishment,  3115i/i6k. 
Priority  of  use  by  vessels,  3115i/ieiii. 

Partial  invalidity  of  act,  3115Viekk. 

Suits  against   United  States,  3115i/i6Jj. 

Violations  of  act,  punishment,  3115i/i6k. 

TERMS    OF    COURTS 

Circuit  courts  of  appeals,  roles  of  court,  p. 
185. 

TERMS  OF  OFFICE 

Advisory  Tax  Board,  6371%b. 

Court  of  Claims,  judges,  1127. 

Federal  Reserve  Board,  members,  9798(2). 

Minimum  Wage  Board,  3421^b. 

TERRITORIES 

See  Alaska. 

Census,  copies  of  returns  for,  4388n. 
Courts,  judges,  search  warrants,  10496^a. 


TERRITORIES  (Cont'd) 

Income  from  goyemmental  functloiifl,  exemp- 
tion from  income  tax,  6336^ff. 
Migratory  birds,  protection,  ^37g. 
Obligations  of,  intereet  on  exempt  from  income 

tax  on  individuals,  6336^^. 
Officers,  Alaska,  enforcement  of  liquor  lawa, 
36430. 
Exemption  from  opium  tax,  62S7g. 
Exemption  from  selective  draft,  20i4d, 
'Terson"  includes,  3115^bb. 
Seizure  of  enemy  vessels,  etc,  8146rr,  8140b. 
''United  States"  Includes,  7628h,  10514a. 


District  courts,  terms,  1005b,  lOOSbb. 
District  judges,  additional  for  northern  dis- 
trict, 9681,  968j. 
Additional  for  western  district,  968h. 
Judicial  districts,  divisions,  1095a. 
Pink  boll  worm,  eradication  along  Mexican 
border,  827a. 


Internal  revenue  tax  on  admissions  to,  ac- 
counting for,  refusal  or  failure  to  ac> 
count  for,  penalties,  6371  ^h. 
Admission  defined,  6309%a. 
Amount,  6309%a. 

By  whom  payable,  6309%a,  6309%c 
CoUection,  6309%c,  6371%h. 

Refusal  or  failure  to  collect,  i»enalties, 
6371%h. 
Exemptions,  6300%a. 
Information,   refusal  or  failure   to  give 

penalties,  6371%b. 
OvercoUections,  credits  for,  6371  ^k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  refusal  or  failure  to  pay,  penal- 
ties, 6371^h. 
Returns,  6309%c,  6371%j. 

Attestation  instead  of  oath,  6371  V&j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Revenue  Act  of  1917,  p.  1258. 
Special  excise  tax,  accounting  for,  refusal  or 
failure      to      account     for,      penalties, 
6371%h. 
Amount,  5980o(5),  5980r-^980t. 
CoUection,   refusal  or  failure  to  collect, 

penalties,   6371%h. 
Exemptions,  5980o(5). 
Information,   refusal   or  failure   to   give. 

penalties,  6371^h. 
OvercoUectionB,  credits  for,  6371^k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  refusal  or  failure  to  pay,  pen 

alties,    6371^h. 
Receipts  in  lieu  of  special  tax   6tamp> 

51>80r. 
Returns,     attestation    instead    of    oath. 
6371%j. 
Refusal  or  failure  to  make,  penalties. 
6371%h. 
What  are,  5980o(5). 
Uniform   of   army,   etc,  wearing  by  actors, 
1949a. 

THERMOS  BOTTUBS 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  6309%a(14). 
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THERMOS  BOTTI.E8  (Coat'd> 

Internal  revenue  tax  on  (Cont'd) 

Collection,  refusal  or  failure  to  collect, 

penalties,   6371  %h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371^h. 
OyercoUections,  credits  for,  eSll^k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6871^m. 
Refunds,    taxes   on  articles   for   export, 

6371^k. 
Returns,  6309%d,  6371%J. 

Attestation  instead  of  oath,  6371%h. 
Refusal  or  failure  to  make,  penalties, 
6371^h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 


Against  President,  10200a. 

By  enemy  aliens  prohibited,  pp.  148^1492. 

THRIFT  STAMPS 

Expenses  of  sale  and  distribution  of,  6829Z%. 


TICKETS 

Identification    tickets    of    alien 
4289%gg. 


passengers. 


Condemnation    for    military,   etc.,    purposes, 

6911aa. 
Idaho,  permits  to  cut  on  public  lands,  4992. 
Mount    McKinley    National    Park,    removal, 

5249u. 
National  forests,  exporting  from,  5138. 

Use  for  war  purposes,  5151a. 
Nevada,  permits  to  cut  on  public  lands,  4992. 


Standard  time  zones,  8907r-S907u. 

TIME  DRAFTS  AND  CHECKS 

Internal  revenue  tax  on,  6318p(6). 

TINCTURES 

Internal  revenue  tax  on,  6309%h. 

TITIiES 

Lands  purchased  for  fortifications,  defenses, 
camps  and  munitions  plants,  6911a. 

Porto  Rico,  tities  of  nobility  prohibited, 
3803aa. 

TOBACCO 

Bee  Cigarettes;  Cigars. 

Internal    revenue    tax,    accounting    for,    re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Acts  and  parts  of  acts  repealed,  6371%  a. 

Saving  clause,  6371%a. 
Amount,  6174d. 
By  whom  paid,  6174d. 
Collection,  refusal  or  failure  to  collect, 

penalties,  63713^h. 
Dealers  in  leaf  tobacco,  bonds,  6168. 
Inventories,  6168(b). 
Invoices,  6168(b). 
Numbers  assigned  to,  6168(a). 
Offenses,  punishment,  6168(e). 
Records,  6168(b). 


TOBACCO  (Coat'd) 

Internal  revenue  tax  (Conf  d) 

Dealers  in  leaf  tobacco  (Cont'd) 
Reports,  6168(b). 

Sales    or    shipments    by,    quantities, 
6168(c). 
Tax  on  sales  or  shipments  as  to 
which    reports    have    not    been 
made,  6168(d). 
Tax  on  sales  or  shipments  in  vio- 
lation of  restrictions,  6168(d). 
To  whom  made,  6168(c). 
Statemento,  6168(a). 
Who  are,  6168(f). 
Floor  tax,  amount,  ^04d. 
Information,   refusal  or  failure  to  give, 

penalties,  6371^h. 
Manufacturers,       special      excise      tax, 
amoant,  etc,  5980p,  5980T^980t. 
Special      excise      tax,      computation, 
5980p. 
Nonpayment,    pui4abment,    6980s, 

6371%h. 
Receipts   in   lieu   of   special   tax 
stamps,  5980r, 
Offenses,   blanket   provisions,   6371^b. 
Packages,  6169. 

Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6371^h. 
Vendee  to  pay,  when,  6871  %m. 
Refunds,   taxes   on   articles  for   export, 

6371)ik. 
Returns,    attestation    instead    of    oath, 
6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Stamps,  export  tobacco   stamps,  discon- 
tinuing, 5986Z. 
Reissue  when  lost  or  destroyed^  6097. 
Packages,  size  and  description,  61^. 
Revenue  Act  of  1917,  p.  1226. 

TOBOGGANS 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penalties, 
6871%h. 
Amount,  63095^(6). 
Collection,  lefusal  or  failure  to  collect, 

penalties,  6871^h. 
Information,   refusal  or  failure  to  give, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371  %k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371  ^^m. 
Refusal  or  failure  to  pay,  penalties, 

0309%d,  6371%h. 
Vendee  to  pay,  when,  6371  V&m. 
Refunds,   taxes   on  articles   for  export, 

6371%k. 
Returns,  6309^d,  6371%j. 

Attestation  instead  of  oath,  6371%h. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment,  6309%d. 

TOILET  ARTICLES  AND'  CASES 

Internal  revenue  tax  on,  6309%h. 

TOILET  SOAP 

Internal  revenue  tax,  accounting  for,  refusal 
or  failure  to  account  for,  penalties, 
6371%h. 
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TOII.ET  SOAP  (Cont'd) 

Internal  revenue  tax  (Cont'd) 
Amount,  6309%a(21). 
Collection,   refusal  or  failure  to  collect, 

penalties,  6371  %h. 
Information,   refusal   or  failure   to   give, 

penalties,  6371^h. 
Overcollections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371  %m. 
Refusal  or  failure  to  pay,  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,    taxes   on   artides    for   export, 

6371  %k. 
Returns,  6309%d,   6371^j. 

Attestation  instead  of  oath,  6371  ^j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6300%b. 
Time  for  payment,  6309%d. 

TOIX  ROABS 

Grand  Canyon  National  Park,  5249x. 

TONIOS 

Internal  revenue  tax  on,  6309%h. 

TONNAGE  AND  TONNAGE  DUTIES 

Reports  by  bureau  of  statistics,  879. 

TOOTH  POWDEBS 

Internal  revenue  tax  on,  6309%h. 

TORPEDqES 

Injury  or  destruction,  10208. 

TORPEDO  STATIONS 

Obtaining  information   concerning,  10212a. 

TOWNSHIP 

Resurveying  lines  of,  4824b. 

TRADE-MARKS  AND  TRADE-NAMES 

See  Trading  with  Enemy, 

TRADE  SECRETS 

Manufactures  of  explosives,  SllS^dd. 

TRADING  W^ITH  ENEMY 

Acts  constituting  trade  since  beginning  of  war 

and  prior  to  passage  of  act  not  validated, 

3115%d(b). 

Allen      property      custodian,      appointment, 

3115%cc. 

Appointment,     certificates      of,     record, 

3115M!d(e). 
Bond,  3115%cc. 

Powers  and  duties,  3115%cc,  3115%ff. 
Salary,  3115^cc. 
Ally  of  enemy,  definition  of,  3115%aa. 

Suspension  of  provisions  of    act  relating 
to,  3115%c(a). 
Appropriation     for     enforcement     of     act, 

3115%h. 
Attachment,  etc.,  of  property  transferred  to 

alien  property  custodian,  3115  ^e. 
Bank  or  banks  defined,  3115%aa. 
Beginning  of  the  war  defined,  3115%aa. 
Bullion,  transactions  in,  regulations,  3115%c 

(b). 
Censorship  of  communications  by  mail,  etc., 
authority  of  President,  3115%b(d). 
Ehrading,  etc.,  punishment,  8116^b(d). 


TRADING  WITH  ENEMY  (Cont'd) 

Change  of  name  of  enemy  or  ally  of  enemy, 

3115%bb(b). 
Claims  to  property,  etc.,  transferred  to  alien 
property  custodian,  delivery  to  claimant^ 
order  for,  3115  ^e. 
FUing,  3115i^e. 
Form  of,  3115%e. 
Notice  of,  3115^e. 
Persons  authorized  to  make,  3115^6. 
Suits  to  establish,  3115%e. 
Clerks,     attorneys,    etc.,    appointment,    etc, 

3115^cc. 
Coin,  transactions  in,  regulations,  3115%c0)). 
Contracts,  mortgages,  etc.,  by,  against,  or  witii 
enemy  or  ally  of  enemy,  rales  and  regula- 
tions, 3115^dd(a). 
Contracts  with  enemy  or  ally  of  enemy  for 
delivery  during,  or  after  war  things  prodoc- 
ed,     etc.,    in    United    States,    abrogation, 
3115^dd(b). 
Conveyance,  etc.,  of  proper^,  etc,  of  enemy 
or  ally  of  enemy  to  alien  property  cus- 
todian, acknowledgment,  receipts,  etc,  of, 
3116%d(e). 
Compulsory  conveyance,  3115V&cl(c). 
Effect  of,  3115%d(e). 
Voluntary  conveyance,  3115%d(d). 
Copyrights,   applications   for   by   dtisens  of 
United  States  in  country  of  enemy  or  al- 
ly of  enemy,  8115%ee(a). 
Effect  of  act  on,  3115^ee(a). 
license  to  manufacture,  use,  etc,  articles 
covered  by  copyright  owned  by  ene- 
my or  ally  of  enemy,  cancellation, 
8115%ee(e). 
Conditions  of,  8115^ee. 
Effect  of,  3115%ee. 
Fees  for,  3115^ee(c). 
Injunction  against  infringement  by  li- 
censee, 3115%ee(g). 
Percentage  of  receipts  from  sales,  etc, 
payable  to  alien  property  custo- 
dian, 3115%ee(f). 
Repayment,  3115446e(f). 
Statements     by     licensees,     contents, 
3115%ee(d). 
Filing  with  President,  8115%ee(d). 
Suits  against  licensees,  3115%  ee(Q. 
'ayments  to  enemy  or  ally  of  enemy  of 
tax  required  by  laws  of  country  thereof, 
3116%ee(b). 
Restraining  infringement  by  enemy  or  ally 
of  enemy  by  persons  other  than  licensees, 
3115%ee(g). 
Credits,        transactions       in,        regulations, 

3115%c(b). 
Currency,       transactions      in«       regulations, 

3115Vac(b). 
Definitions,  3115%aa. 
Designation  of  act,  3115% a. 
District  courts  of  United  States,  appeals  from 
final  orders  or  decrees  of,  3115 %i. 
Rules,  etc.,  as  to  notice,  etc,  3115%L 
Doing  business  in  United  States  by  enemy  or 
ally  of  enemy  insurance  companies,  when 
lawful,  etc.,  3115%bb(a). 
End  of  war  defined,  3115%aa. 
Enemy,  definition,  3115%aa. 

Proclamation    enumerating    certain    per* 
sons  as,  pp.  702-704. 
Enemy  or  ally  of  enemy  insurance  or  reinsur- 
ance companies,  abrogation  of  existing  oon- 
tracte  with,  3115%bb(a). 
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TRADIH G  WITH  ENEMY  (Oont*d) 

Foreign  exchange,  etc.,  of  gold  or  silver  coin, 

etc.,  regulations,  8115^c(b). 
Importation  of  certain  articles  into  the  United 
Stntes,  proclamations  of  President,  pp.  745, 
746. 
Insurance  companies,  foreign,  doing  business 
in        United        States,        3115%bb(a), 
3116%bb(b). 
Proclamations,  pp.  712,  713. 
Letters,  etc.,  sending  into  or  from  the  United 
States   except  in   regular  course   of  mail, 
8115^b<c). 
Licenses,  authority  to  grant,  3115^c(a). 

Conveyances,       etc.,       without       effect, 

3115%d(b). 
Enemy  insurance  or  reinsurance  compa- 
nies, 3115%bb(a). 
Ebemy  or  ally  of  enemy  insurance  or  re- 
insurance    companies,    etc.,     doing 
business  in  United  States,  conditions 
of,  3115^bb(a). 
Revocation,  etc.,  3115%bb(a). 
Transmission   of   funds,    etc.,    out   of 
United      States,      etc.,      unlawful, 
8115%bb<a). 
Manufacture,  use,  etc.,  of  articles  covered 
by  trade-mark  owned  by  enemy  or  ally 
of  enemy,  effect  of,  3115%ee(c). 
Trading  with   enemy,  etc.,  without,  pro- 
hibited, 3115^  b  (a). 
Transporting,  etc,  into  or  from  the  Unit- 
ed States,  etc.,  subjects  or  citizens  of 
enemy,  etc.,  without,  3115%b(b). 
Limitations,  suspension,  3115%dd(c). 
Lists,   directors   or   stockholders   of  corpora- 
tions, etc.,  3115%  d(a). 
Stock  owned  by  enemy  or  ally  of  enemy, 
3115%d(a). 
Notice  from  President  that  person  is  enemy  or 
ally  of  enemy,  prima  fade  defense  to  suits, 
etc.,  3115%d(b). 
Offenses,      forfeitures      of      property,      etc., 
3115%hh. 
Jurisdiction,     courts     of     Canal     Zone, 
3115%ii. 
Courts  of  Philippine  Islands,  3116%ii. 
Punishment,  3115i^hh. 
Order,  ruling  or  regulation  of  President  as  de- 
fense to  liability  for  acts  done  thereunder, 
8115%d(e). 
Patents,  applications  for  by  citizens  of  United 
States  in  country  of  enemy  or  ally  of 
enemy,  3115%ee(a). 
Applications  for  by  enemy  or  ally  of  ene- 
my, 3115%ee(a). 
Licenses  to  use  patent  owned  by  enemy  or 
ally      of     enemy,      conditions      of, 
3116%ee(c,  d). 
Effect  of,  8115i^ee(c). 
Fees  for,  3115i^ee(c). 
Injunction  against  infringement  by  li- 
censee, 3115%ee(g). 
Percentage    of    receipts    from    sales, 
etc.,   payable   to  alien  property 
custodian,  8115%ee(d). 
Repayment,  3115^ee(f ). 
Statements     by     licensees,     contents, 
31151/^  ee(d). 
Filing    with   President,    3116%ee 

(f). 
Suits  against  licensee,  3115%ee(f). 


TRADIH  G  WITH  EHEMT  (Oont'd) 

Patents  (Cont'd) 

Licenses  to  use  patent  owned  by  enemy  or 
ally  of  enemy  {Cont'd) 
Termination  on  suit  brought  against 

licensee,  3115%ee(f). 
Term  of,  3115% ee(e). 
Payments  to  enemy  or  ally  of  enemy  of 
taxes,  etc.,  required  by  laws  of  country 
thereof,  3115%  ee(b). 
Restraining  infringement  by  enemy  or  al- 
ly of  enemy  by  persons  other  than  li- 
censees, 3115%ee(g). 
\^thholding    grant   of    for   purpose    of 
keeping  inventions  secret,  authori- 
ty, 3115% ee(i),  9429a. 
Compensation  to  patentee  for  use  of 
inventions  tendered  United  States, 
3115%ee(i),  9429a. 
Inventions  abandoned,  when, 

3115%ee(i),  9429a. 
Payments,  etc.,  of  debts,  notes,  etc.,  due  to 
enemy  or   ally  of  enemy,  when  unlawful* 
3115%d(b). 
Payment,  etc.,  to  alien  property  custodian, 

effect,  3115%d(e). 
Persons  defined,  3115%aa. 
Postponement    of    performance    of    certain 

acts,  3115%c(a). 
Powers  of  attorney  granted  by  enemy  or  ally 

of  enemy  valid,  when,  3115% ee(h). 
Print,  newspaper,  or  publication  in  foreign 
language,  filing  translations  of,  3115 %j. 
Filing  translations  of,  permits  to  publish 

without,  8115%j. 
Matters  not  to  be  published,  3115%j. 
Offenses,  punishment,  3115 %j. 
Publications  non-mailable,  when,  3116%j. 
Proclamations  of  President,  pp.  702-704,  712, 

713,  744,  745,  746. 
Property,  etc.,  transferred  to  alien  property 
custodian,    deposit    of    proceeds    with 
United  States  treasury,  3115%ff. 
Keeping,  etc.,  3115%ff. 
Powers  and  duties,  8116 %ff. 
Sale,  3115%ff. 
Reports,  collector  of  customs,  gold  and  silver 
coin,  etc.,  in  cargoes  intended  for  ex- 
port, 3115%gg. 
Proceedings  under  act,  3115 %cc. 
Rules  and  regulations  for  enforcement  of  act, 

3115%c(a). 

Statements   of  masters  of  vessels,   owners, 

etc.,  of  cargoes  as  condition  precedent 

to       granting       clearance,       contents, 

3115%g. 

Copies    for    American    consular    officers 

abroad,  3115  %g. 
Refusal  of  clearance,  3115% gg. 

Statutes  of  limitations,  suspension  of, 
3115%dd(c). 

Stock,  etc.,  owned  by  enemy  or  ally  of  enemy 
transferred  by  corporation  on  books  to 
alien  property  custodian,  3115%ff. 

Suits  or  actions  by  enemy  or  ally  of  enemy 
prior  to  end  of  war  not  authorized,  excep- 
tions, 3115%d(b). 

Taxes  on  property  held  by  alien  property 
custodian,  3115%fff. 

Text  of  act,  3115%a-3115%J. 

To  trade  defined,  8115%aa. 
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TRABIBTO  WITH  ENEMT  (Cont'd) 

Trade-marks,  applications  for  registration  of 

by  citizens  of  United  States  in  country 

of  enemy  or  ally  of  enemy,  3115^ee(a). 

Applications  for  registration  of  by  enemy 

or  ally  of  enemy,  3115^ ee (a). 
Conveyance  to  alien  property  castodian, 

3115%d(c). 
Licenses   to  use  trade-marks  owned  by 
enemy  or  ally  of  enemy,  cancella- 
tion, 3115%  ee(e). 
Conditions  of,  3115% ee(c,  d). 
Fees  for,  3115%  ee(c). 
Injunction  against  infringement  by  11- 

.censee,  3115%ee(f). 
Percentage    of    receipts    from    sales, 
etc.,  payable  to  alien  property 
custodian,  3115%ee(d). 
Repayment,  3115%ee(f). 
Statements    by    licensees,     content!, 
3115%ee(d). 
Filing    with    president,    3115%ee 
(d). 
Suits  against  licensees,  3115%  ee(f). 
Termination      of     license      on      suit 
brought   against  licensee,  8115 %ee 

(f). 
Terms  of,  8115%ee(e). 
Payments  to  enemy  or  ally  of  enemy  of 
tax,  etc.,  required  by  laws  of  country 
thereof,  3115%ee(b). 
Bestraining  infringement  by  enemy  or  al- 
ly of  enemy  by  persons  other  than  li- 
censees, 3115%  ee(g). 
Transmission,   etc.,   of   money,    etc.,   out  of 

United  States,  3115%bb(a). 
United  States  defined,  8115%aa. 

tbaHiS 

National  forests,  appropriations,  6150aa. 
Co-operation  of  states,  etc.,  5150aa. 
Reports  to  congress,  5150aa. 

TRAINING  CAMPS 

Instructors,     military     academy     graduates, 

3071d. 
Mileage  of  persons  attending,  3071c. 
National  Guard,  3072a. 
Pay  of  persons  attending,  3071c. 
Sites,  purchase,  eminent  domain,  etc.,  6011a. 

TBANSFEBS 

Army,  vocational  training,  1988aa. 
Clerks  from  executive  departments,  251a. 
Division  of  Naval  Militia  Affairs  to  bureau 

of  navigation,  3078e. 
National  Naval  Volunteers  to  Naval  Reserve, 

etc.,  3078c. 
Shares  of  stock  to  alien  property  custodian, 

3115%ff. 
To  take  advantage  of  Soldiers'  and  Sailors' 
CivU  ReUef  Act,  3078%qq. 

TRANSIiATIONS 

Print,   newspaper  or  publication  in   foreign 
languages,  3115%j. 

TBANSULTORS 

Army  Service  schools;  etc.,  2016aa. 
Auditing  accounts  of  Military  Establishment 

at  places  other  than  seat  of  government, 

420a(d). 
State  department,  297. 


TRANSPORTATION 

See    Charter   Parties;     OOmmon 
Railroads;   Vesstis, 

Army,  baggage  of  deceased  civilian  employ4¥s, 
2136c. 
Enlisted  Reserve  Corps,  1892e,  18d2ee. 
Government    aided    railroads,    payment, 

10066. 
Horses  of  officers,  2136aa,  2136b. 
Regular  Army  Reserve,  18d2b. 
Charters,  freight  rates,  etc.,  regulation,  etc, 

3115yief-3115i/iekk. 
Companies,  agreements  for  payment  of  head 
taxes,  4289%aa. 
Bringing  into   United  States   alien  sub- 
ject to  disability,  etc.,  42S9%e. 
Landinyg    stations    for    alien   passengers 

from  Canada  or  Mexico,  42^%  II. 
Regulations  for  transportation  of  aliens 
from   contiguous   countries,  4280%  mm. 
Responsibility  for  safe-Keeping  of  aliens 
temporarily    removed    for    examination, 
4289%hh. 
Solicitation  of  immigration,  4289%d. 
Explosives,  3115% cc 
Federal   control,  future  policy  of  Congress 

not  prejudiced  by,  3115%  p. 
Grand  Canyon  National  Park,  concessions  in, 

5249w. 
Internal  revenue  tax,  6309%a-6309%c. 

Passenger  tickets  to  non-adjacent  foreign 
countries,  6318p(10). 
Intoxicating    liquors,    constitutional    amend- 
ment  prohibiting    (Const,    am.    18)    p. 
2678. 
District  of  Columbia,  3421%b,  3421%dd, 
10387ee. 
Migratory  birds,  8837c,  8837d. 
Forfeiture,  8837e. 

Scientific  or  propagating  purposed,  8837h. 
Obstructing  during  war  with  Germany,  pen- 
alty, 8563(9). 
Ores,  metals,  and  minerals  declared  necessa- 

saries,  3115% ss. 
Plants,  etc,  prohibited  from  quarantined  dis- 
trict, 8760. 
Preference  to  commodities  necessary  for  na- 
tional defense,  8563(10). 
Remains  of  officers,   enUsted  men,   etc,   of 

Army,  2019c 
Systems    under    federal    control,    3115%a- 
3115%p. 
Acceptance  of  act  by  carriers,  8115%a, 

3115%b. 
Act  applicable    to   systems   subsequently 

taken  over,  3116  %i. 
Act  August  29,  1916,  c  418,  to  remain  in 

force,  3115%l. 
Act      declared      emergency      legislation, 

3115%p. 
Actions  by  or  against  carriers  under  fed- 
eral control,  3115%j.  8115%m. 
Additions,  betterments,  etc.,  8115%f. 
Advances  by  War  Finance  Corporation, 

3115%f. 
Advice,    etc.,    of    Interstate    Commerce 

Commission,  etc,  3115 %h. 
Agreements  as  to  compensation,  8115% a, 

8115%c 
Agreements    as   to   losses   from    better- 
ments, extensions,  etc.,  3115% f. 
Appropriation  for  revolving  fund,  3115%f. 
Boats,  barges,  etc«  purchase,  3115%f. 
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TRAKSPOBTATION  (Cont'd) 

Systems  under  federal  control  (Cont'd) 

Bonds    for    maturing    obligations,     etc., 

3115%g.  3116%o. 
Canals,  operation  of,  3115%f. 
Claim  for  losses  from  betterments,  etc., 

how  determined,  3115%f. 
Claims  for  compensation,  based  on  find- 
ings of  boards,  3115% c. 
Contempts  of  court,  3115% c. 
Preferred  cause  in  Court  of  Claims, 

3116%c. 
Procedure     in     Court     of     Claims, 

3115  %c. 
Submission  to  boards,  3115%c. 
Powers  of  boards,  3116 %c. 
Computation  of  income,  8116%  a. 
Determination   of  pending  cases   a^piinst 

carriers,  3116  %m. 
Employment  of  agencies  In  operation  of 

canals,  etc.,  8115%f. 
Bxisting  laws  or  powers  of  state  as  to 

taxation,  etc.,  3115%  o. 
Future  policy  of  Congress  not  prejudiced, 

8115%p. 
General   powers    of   Ptesident,   3115%h, 

3115%i. 
Increase  of  compensation,  3115 %d. 
Interest  on  sums  due  carriers,  8116%b. 
Interest    on    sums    due    United    States, 

3115%b. 
Levy  of  process  against  carriers  under 

federal  control,  3115%j,  3116%m. 
Liability  of  carriers  under  federal  con- 
trol, 3115%j,  3115%m. 
Losses  to  carriers  from  betterments,  ex- 
tension, etc.,  how  determined,  3115% f. 
Maintenance,   repair,  etc.,  of  properties, 

3115%a. 
Officers   and   employes  of  United  States 
not  to  receive  additional  compensation 
for  services,  3115  %h. 
Operating    income,    acquired    or    leased 
lines,  3115%a. 
Balance      covered      into      treasury, 

3115%  {. 
Consolidated  lines,  3115%  a. 
Disbursements  from,  3115%!. 
Property  of  United   Stotes,  3115%a, 
3115%«. 
Payment  of  compensation  without  agree- 
ments, 3115%b. 
Payment  of  dividends,  approval  by  Pres- 
ident, 3115%e. 
Payment  of  war  taxes,  3115%a,  3115%!, 

3115%  0. 
Proclamations  of  President,  pp.  763,  764. 
Railroads   included,   3115%  a. 
Rates,  classification,  etc.,  3115 %j. 
Relinquishment  of  control,  3115%n. 
Reports  to  congress  of  expenditures  from 

appropriations,  etc.,  3115  %g. 
Routing    freight    over    inland    canal    or 

coastwise  waterway,  3115  %f. 
Secretary  of  Treasury  to  represent  Unit- 
ed States  in  connection  with  bonds,  etc., 
3115%g. 
Stay  of  execution,  8115%j,  3115%m. 
Taxes,       3115%a,      3115%!,       3115%o, 

6336%nn,  6336T/i«a-6836T/i«p. 
Time    during    which    federal    control    to 

continue,   3115  %n. 
Transfer  of  causes  brought  by  or  against 
carriers,  8115%J. 


TRANMPOBTATION   (Cont'd) 

Systems  under  federal  control  (Conf d) 
Violations  of  act,  punishment,  8116%k. 
Venue  of  prosecution,  3115  %k. 
Water  terminal   and   transfer   facilities,  re- 
ports as  to,  9874a. 


By  alien  enemies,  pp.  1489-1492. 


Immigration,  4289%b. 

TBAVELIlf O  BAGS 

Internal  revenue  tax  on,  630946e« 

TBAVEL  PAT  AND  EXPENSES 

See  Mileage. 

Army,  enlisted  men,  2126a,  2126b,  2164. 
Enlisted  Reserve  Corps,  1892e,  1892ee. 
Nurse  Corps,  1832g,  2118aa. 
Officers    and    enlisted    men    of    foreign 
armies     traveling    on    aviation     duty, 
1867CCCC,  1867n. 
Regular  Army  Reserve,  1892b. 
Signal   corps    officers   and   men,   dvHian 
agents,  etc.,  1867n. 
Auditing  accounts  of  Military  Establishment 
at  places  other  than  seat  of  government, 
.  persons  employed  in,  420a (d),  420a (g). 
Boiler  inspectors,  8632,  8633. 
Bureau  of  Mines,  employes  detailed  for  serv- 
ice at  Washington,  783a. 
Census  office,  enumerators,  4388f. 
Officers  and  employes,  4388kk. 
Special  agents,  4388g. 
Supervisors,  4388cc. 
Civilian  employes  upon  discharge,  8268a. 
Clerks  detailed  between  offices  of  surveyors 

general,  4460a. 
Clerks  of  district  courts,  1886e. 
Clerical  assistants,  1385d. 
Deputy  clerks,  1385d. 
Commercial  attaches,  854a. 
Commissioner   to    determine   boundary   line, 
Alaska,  Canada  and  United  States  and  Can- 
ada, 6795a. 
Consular  inspectors,  8141a. 
Fleet  Naval  Reserve  members   assigned  to 

active  duty,  2900%b(8). 
Gangers   assigned    to    fruit    distilleries    and 

wineries,  6114m. 
Hospitals  and  sanatorium s  for  soldiers,  sail- 
ors,   marines,    etc.,    employes    engaged    in 
construction,  9212k. 
Inspectors  of  steam  vessels,  8168. 
Marine    Corps,    enlisted    men    on    discharge 

from  service,  2164. 
National     Guards,     disbursing     officers     of, 
3064a. 
Members      attending      military      service 
schools,  8072b. 
Naturalization  service,  4352(11). 
Navy,  enlisted  men  on  discharge  from  serv- 
ice, 2164. 
Officers,  2843a. 
Philippine  commissioners  to  United  States, 

3814ff. 
Postal  clerks  in  railway  mail  service,  7519. 
Post  office  inspectors,  7548a,  7548b. 
Storekeeper  gaugers   assigned  to  fruit  dis- 
tilleries and  wineries,  6114m. 


2878 


OBNERAL  INDEX 
[References  are  to  eectione,  except  where  otherwise  indicated.] 


TRAVEL  PAT  AND  EXPENSES  (Cont'd) 

Supervising  inspector  general  of  steam  yes- 

sels,  8155. 
Supervising    inspectors    of    steam    vessels, 

8157. 
Surveyors  of  public  lands,  4824a. 
Teachers  instructing  children  of  keepers  of 

lighthouses,  8435c. 
Training  camps,  persons  attending,  3071c 
War  Risk  Insurance  employes,  6142Z. 

TREASON 

Letters,  etc.,  advocating  treason  non-maila- 

ble,  10401b,  10514a-10514d. 
Proclamation  of  President,  p.  2328. 

TBEASUREB  OF  UNITED  STATES 

Bonds    securing    circulating    notes,    deposit, 
9713. 
Repeal  of  laws,  9698a. 
Deposits,     by     alien     property     custodian, 

3115%ff. 
Federal  reserve  banks,  deposits  of  gold  coin 

or  gold  certificates,  9799(14). 
Party  to  actions  under  Trading  with  Enemy 

Act,  3115%e,  3115%ee(f). 
Penal  bonds,  deposit  of  United  States  bonds 

with,  3301a. 
Retirement  of  federal  reserve  notes,  9799(8). 
Signature  on  circulating  notes,  9714. 

TBEASURT  DEPABTBCENT 

See  Comptroller  of  Currency;  Comptroller  of 
Treasury;    War  Risk  Insurance, 

Accounting  officers,  credit  for  war  risk  in- 
surance premiums,  514w. 

Appropriations,  Legislative  Drafting  Service, 
106a. 

Chief  derk,  chief  executive  officer  of,  853. 
Designation   to   sign  official  papers  and 

documents,  353. 
Salary,  353. 

Superintendent     of    Treasury     Building, 
353. 

Chief  of  examining  division  in  office  of  (Comp- 
troller of  Treasury,  415a. 

Detail  of  employes,  378a. 

Disbursing  derk  to  act  for  United  States 
Tariff  Commission,  5326bb. 

Division  of  bookkeeping  and  warrants,  certi- 
fying accounts  of  military  establishment  to, 
420a(b). 

Enforcement  of  laws,  employment  of  persons 
paid  from  certain  appropriations  for,  378a. 

Payment  of  vouchers,  commission  readjust- 
ing postal  service  salaries,  609a. 

Secret  service,  War  Finance  Corporation 
act,  investigating  offenses,  3115%j. 

Settlement  of  daims  for  damage  to  or  loss 
of  property  of  persons  in  military  service, 
6403-6403(4). 

Warrants,  countersigning  by  chief  derk, 
414a. 

TREASURY  OF  UNITED  STATES 

See  PuhUc  Money, 

Alien  property  custodian,  funds,  repayment, 

3115%ff. 
Assistant      treasurers,      internal      revenue 
stamps  for,  6318p. 
Internal   revenue   stamps  for,   bonds   of 
treasurers,  6318p. 


TREATIES 

Possession  or  control  of  property  or  papers 
in  aid  of  foreign  government  in  violation 
of  treaty  rights,  102121,  10514a-10514d. 

TRESPASSES 

Fortifications,  etc.,  10208. 
Premises    used   for    explosives,    prohibitioiiv 
3115%i. 


See  Five  Civilieed  Tribes. 

TROOP 

Bugler,  1738aaa. 

TRUNKS 

Internal  revenue  tax  on,  6309^. 

TRUST  COMPANIES 

Advances  to  by  War  Finance  Corporation, 

3115%dd,  3115%e,  3115%f. 
"Bank"  or  "banks"  includes,  3115%aa. 
Deposit  of  proceeds  of  sales  of  United  States 

bonds,  etc.,  6829m. 
Fiscal  agents  in  sale  of  United  States  bonds, 

etc.,  6829m (%). 

TRUST  DEEDS 

Persons  in  military  or  naval  service,  protec- 
tion of,  3078%ff. 

TRUSTEES 

Alien  property  custodian  vested  with  pow- 
ers of,  3115^ff. 

National  banks  as,  9794 (k). 

"Person"  includes,  3115i/i6a,  SllSVied, 
3115Vief.  3115%d,  8146t. 

United  States  Shipping  Board,  dtizens  under 
act  relating  to,  8146aa. 

TRUSTS 

Income  tax,  eSSQ^n, 

TUBEROUrOSIS 

Aliens   afflicted   with,   bringing  into    United 
States,  4289%  e. 
Employment      on      passenger      vessels, 

4289^68. 
Medical  treatment  for,  4289%j. 
Appointment  to  dvil  service  barred  by,  S284. 

TUNGSTEN 

Adjusting  war  losses,  3115iVi5^ 


War  Risk  insurance,  purchase  and  exchange, 
5UII, 


Coast  and  Geodetic  Survey,  salaries,  8561a. 

UKRANIANS 

Slavic  Legion,  2044^. 

UMBREIXAS 

Internal  revenue  tax  on,  6309%e. 

UNDER  SECRETARY  OF  STATE 

See  Secretary  of  State, 

UNDERWEAR 

Internal  revenue  tax  on,  6809%e. 
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UNIFOBM8 

Army,  Cadets  at  military  academy,  famishing 
at  cost,  2123a. 
Enlisted  Reserve  Corps,  1892e,  1892ee. 
OfiScers,  furnishing  at  cost,  2123a. 
Reserve    Officers    Training    Corps,    com- 
mutation, 1881kk. 
Retention     and    wearing    on    discharge, 
1949a-1949c. 
Coast  Guard  Academy,  sale  to  cadets  at  cost, 
2619c. 
Retention     and    wearing    on    discharge, 

1949b,  1949c. 
Sale  to  officers  at  cost,  2619c. 
Foreign  goverzmients,  unlawful  wearing  of, 

7678%. 
Marine  corps,  retention  and  wearing  on  dis- 
charge, 1949a-1949c. 
Sale  to  officers  at  cost,  2619c. 
Navy,  Naval  Academy,  sale  to  cadets  at  cost, 
2619c. 
Naval     Reserve     Force,     2900^a(18%, 

22%,  22%,  26%). 
Retention    and    wearing    on    discharge, 

1949a-1949c 
Sale  to  officers  at  cost,  2619c. 
Wearing,  when  prohibited,  1949ft-1949c. 


STATES 

Bee  Puhlio  Deht. 

Certificates    of    indebtedness,    receivable   in 

payment  of  certain  internal  revenue  taxes, 

6371%o. 

Claims  against,  damages  to  private  property 

from    military    and    naval    operations, 

835b-3d5e,  652aa,  652b,  6403,  6404a. 

Investigation   of    method    of    examining, 

etc.,  3286e. 
Powers  of  attorney,  exempt  from  inter- 
nal revenue  tax,  6dl8p(12). 
Presenting  false,  punishment,  10199. 
Defined,  4289%a,  6371%a. 
Entry  into  or  exit  from  during  war,  762Se- 

7628h. 
Fees,  clerks  of  district  court  not  to  charge 

for  services  to,  1385a,  1404a. 
Loans,  obstructing,  10212c. 
Officers  and  employes,  salaries  of  included  in 
gross    income   for    income   tax    purposes, 
6336%ff. 
Patents,  suits  for  compensation  for  use  of 
invention,  3115%ee(i),  9465. 
Use  of  inventions  by  employ4  of  govern- 
ment, 9465. 
Philippines,    resident    commissioners     from, 

3814ff. 
Porto  Rico,  transfer  of  property  to  control 

of  local  government,  8803c. 
Purchase   of   obligations  of  foreign  govern- 
ments   engaged    in    war   with    enemies   of 
United  States,  6829f,  6829ff. 
Release    to,    civilians    receiving   reward  for 

naval  inventions,  etc.,  655a. 
Suits  against,  commandeering  distilled  spir- 
its, 8115%U. 
Hospital         facilities,  requisitioning, 

31151  Visa. 
Land  acquired  for  naval  ordnance  pur- 
poses, etc.,  2804bbbbb. 
Land  taken  for  use  in  constructing  tor- 
pedo boat  destroyers,  2804bbbb. 
Patents,  use  of,  3115^ee(i),  9465. 


UNITED  STATES  (Oont'd) 

Suits  against  (Cont'd) 

Recovery  of  compensation  for  property 
taken  for  housing  war-industry  em- 
ployes, 3115%b. 

Requisition  of  buildings  by  Department  of 
Agriculture,  839c. 

Requisition  of  coal  plants  and  products, 

3115%q. 
Requisition     of     mines,     metals,      etc., 

3115MiSss. 
Requisition     of     storage     facilities     for 

wheat,  3115V6kk(3). 
Requisition    of    vessels,    wharves,    etc., 

31151/1  «jj. 
Telegraphs,  transportation  systems,  etc., 
under  federal  control,  recovering  com- 
pensation, 3115%c,  3115%x. 
War  Risk  Insurance  losses,  514e. 
Territory  included  in  words  "United  States," 
3115Vi6a,    31151/1  «d,    3115%aa,     7628h, 
10212hViei  10514a. 
War  Finance  Corporation,  United  States  not 
liable  for  bonds  or  acts  of,  3115%ii 

UNITED   STATES   BONDS 

Bee  Certifioatee  of  Indebtedness. 

Alaskan  railway  expenditures,  6829d. 
Danish  West  Indies,  purchase,  6289d. 
Delivery  to  insurance  companies  for  differ- 
ence between  premiums  paid  and  defaulted, 

d078^ZZ,  d078%m. 
Deposit  in  lieu  of  certain  other  bonds,  3301a, 

7193a. 
Indian  tribal  funds,  securities,  4078a. 
Investment    in,    alien    property    custodian's 
funds,  3115%ff. 
Reserve  fund  of  War  Finance  Corpora- 
tion, 3115%hh. 
Liberty  Loans,  6829ee-6829r. 
Mexican  situation,  expenditures  doe  to,  6829d. 
Naval  construction,  emergency  expenditures, 

6829e. 
Obstruction  of  sale  of,  10212c. 
Panama  Canal  expenditures,  6829a,  6829d. 
Printing,  6556a. 

Purchase,  national  banks,  limitation  of  loan 

by  banks,  9761. 

War  Finance   Corporation,  3115%ff. 

Security  for  circulating  notes,  delivery,  9713. 

Stamp  tax  on  notes  secured  by  not  required, 

6318bb,  6318p(6). 
Strengthening   market    during   war,   Trading 

with  Enemy  Act,  3115%c(b). 
Tax      exemptions,      6829d-6829ee,      68290- 

68292Z;,  6829r. 
Transactions  in   not   covered   by   power   of 

President    to    regulate   trading   in   foreign 

exchange,  etc.,  under  Trading  with  Enemy 

Act,  3115%c(b). 
Virgin  Islands,  purchase  of,  6829d. 

UNITED  STATES  COAST  GUARD 

Bee  Coast  Guard. 

UNITED  STATES  COMMISSIONERS 

Crater  Lake  National  Park,  salary,  1451a. 
Glacier   National   Park,    salary,   1451a. 
Mount  Rainier  National  Park,  salary,  1451a. 
Search  warrants,  10496%a. 

Migratory  bird  treaty  act,  8837e. 
Yellowstone  National  Park,  salary,  1451a. 
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UNITED   STATES  MABSHAIiS 

Bee  Marshals, 

UKITED    STATES    MIUTABT    AOAD- 


Bee  Military  Academy. 

UNITED  STATES  NAVAL  AOADEmr 

Bee  Naval  Academy. 

UNITED  STATES  NOTES 

Authority  to  issue,  6820iii(a). 
Bonds  defined,  6829iU(d). 
Circulation  privileges,  6829iii(d). 
Conversion  into  other  series,  6829iii(c). 
Cumulative  sinking  fund  for  retirement  of, 

e829p(%). 
Denominations,  6829iii(a). 
Exemptions  from  taxation,  6829iii(b). 

Notes  beneficially  owned  by  non-resident 
aliens  not  engaged  in  business  in  United 
States,  6829UZ. 
Forms,  682diii(a). 
Interest,  exemption  from  taxation,  6829iii(b). 

Notes  of,  6829iii(a). 
Payment,  6S29iU(a). 

Gold  coin,  6829iii(d). 
Principal,  exemptiona  from  taxation,  6820iii 

(b).  • 

Printing,  «556a. 
Redemption,  notice  of,  6829iii(a). 

Time  for,  6829iu(a). 
Retirement,    cumulative    sinking    fund    for, 

6829p(%). 
Series,  6829iii(b). 

Conversion  into  other  series,  68291ii(c). 
Short  title  of  act,  6829qqqq. 
Sinking  fund  for  retirement  of,  6829p(^). 
Taxation,  6829iU(b),  6829UI. 

UNITED  STATES  OFFICERS 

Bee  Olficea  and  Officers, 

UNITED    STATES    SHIPPINO   BOARD 

Approvals  by,  8146r(5). 
Assignees,  act  applicable  to,  8146aa. 
Charter  hire  not  required  from  War  Depart- 
ment, 8146ddd. 
Citation  of  act,  8146r(8). 
Citizens,  who  are  for  purposes  of  act,  8146aa. 
Coastwise  trade,   admission  of  foreign  ves- 
sels, 7709aa. 
Condemnation    of   timber,    sawmills,   camps, 

etc.,  6911aa. 
Construction  of  vessela  for  persona  not  citi- 
zens, 8146r(l). 
Control  of  corporations  owning  vessels,  ship- 
yards, etc.,  8146r(l). 
Definitions,  8146a. 

Departure  from  port  of  undocumented  ves- 
sels, S146r(l). 
Documented  vessels,  8146r(^. 
Emergency   fleet   corporation,    appropriation, 
8146t. 
Audit  of  financial  transactions  of,  8146fff. 
Clerks,  employes,  etc.,  increase  in  com- 
pensation, 251b. 
Transfer,  251a. 
Condemnation  of  timber,  sawmills,  camps, 

etc.,  6911aa. 
Construction  of  houses  for  uss  of  ship- 
yard employes,  8146t. 
Contracts,  8146t 
Definitions,  8146t 


UNITED    STATES    SHIPPINO   BOABD 

(Cont'd) 

Emergency  fleet  corporation  (Confd) 

Government  establishment,  when  regarded 

as,  251a,  251b. 
Lease  of  houses  for  employes,  8146t. 
Loans   to  corporations,   etc,  to  provids 

houses  for  employes,  8146t. 
Purchase,  condemnation,  etc.,  of  land  for 
erection  of  houses  for  use  of  employes, 
8146t. 
Reports  to  Congress,  8146t. 
Sale  of  lands  acquired  for  production  of 
lumber  and  timber  products,  6911aa. 
Employes,  increase  in  compensation,  251b. 
Transfer  to  or  from  other  departmenta, 
etc.,  251a. 
End  of  war  or  emergency,  8146r(7). 
Enrollment  of  vessels,  8146e. 
Foreign  built  vessels,  coasting  trade,  81466. 
Foreign  registry  of  vessels,  8146r(l). 
Forfeitures,  8146r(l). 

Prima  fade  evidence,  8146r(3). 
Recovery  and  disposition,  SL46r(2). 
Vessels  sold,  chartered,  etc,  8146e. 
Violation  of  conditions  of  approval,  8146r 

(5). 

Leasing  vessels,  8146e. 

Licensing  of  vessels,  8146e. 

Operation,  etc.,  of  vessels  of  alien  enemies 
seized,  8146rr. 

Receivers,  act  applicable  to,  8146aa. 

Record  of  sale  or  other  disposition  of  ves- 
sels, 8146r(4). 

Registration  of  vessels,  8146e. 

Regulations,  vessels,  purchased,  diartered  or 
leased,  8146e. 

Sale,  lands  acquired  for  production  of  lum- 
ber and  timber  products,  6911aa. 
Vessels,  8146r(l). 

Tender  to  board,  8146e. 

Tender  of  vessel  to  board  before  sale  to  per- 
son not  a  citizen,  8146e. 

Transfer  of  vessels,  limitations,  8146e. 

Trustees,  act  applicable  to,  814daa. 

War  losses  on  certain  minerals,  adjustment^ 
3115i'4/i5e. 


STATES    TARIFF    OO! 


SION 


Disbursing  derk,      .jursing  derk  of  Treasnzy 
Department  to  act  as,  5£26bb. 

UNIVERSITIES 

Appropriation  for  research  In  sodal  hygienSt 

9188^1 
Army  commissions  to  honor  graduates,  grade 

of  second  Ueutenant,  1020a,  1920b. 
Assignment  of  drafted  soldiers  to  for  train- 
ing, 2a44kk. 
Cadets,  uniform,  wearing,  etc,  1949a. 
Medical  schools,  selective  draft,  exemption  of 

students,  2044o. 
Military  equipment,  issuance  by  War  Depart- 
ment, 22!^aa. 
Reserve    Officers   Training   Corps   units    at, 
commissions  to   graduates  in   Oflicers* 
Reserve  Corps,  I88I0. 
Detail   of  Army  officers  as  instructors, 

1881f. 
Discharge  of   members  from  course   of 

training,  1881f. 
EligibiUty  for,  18811 


GBNBRAL  INDBX 
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UmVEBfllTZES  (CMifd) 

Theological  Bchoolfl,  seloctiTe  draft  ezomp- 
tion,  2044d,  2(H4o. 

UTAH 

Castle  Peak  irrigation  project,  leayea  of  ab- 
sence, 4708a. 

VACANCIES  IN  OFZTOB 

Alrmy,    resulting    from    temporary    appoint- 
menta  of  general  oflcera,  2044h,  2044L 

Second  lientenanto,  Id20fr-192CR). 

Temporary  promotions,  1887J. 
Auditor  of  Porto  Bico,  8808gg. 
Capital  Issuea  Committee,  8115%kk. 
Census  enumerators,  4388e. 
Census  office  employes,  919. 
Census  supervisors,  4388bb. 
Circuit  judges,  1287. 
Clerks    of   courts,    failure   to    renew    bond, 

1323a. 
Commission  to  inveatigate,  etc.,  salaries  of 

employes  of  postal  service,  609a. 
District  judgea,  1287. 

Porto  Rico,  3808qq. 

Senior  judge  in  northexn  district  of  Texas, 
968j. 
Executive  secretary  of  Porto  Rico,  8803hh. 
Governor  of  Porto  Rico,  880311. 
Interstate  Commerce  Commission,  8606. 
Joint  Commission  on  Redasalfication  of  aal- 

aries,  8270b. 
Minimum  Wage  Board,  8421%b. 
National  guard,  temporary  promotionji,  1867J. 
Post  Office   Department  auditor,  decreasing 

number  of  positions,  852a. 
Public  Buildings  Commission,  8869aa. 
Representatives,  Porto  Rico,  8803Z. 
Resident  commissioner  of  Porto  Rico,  8803o. 
Selective  draft  boards,  2044d. 
Senators,  Porto  Rico,  3803Z. 
War  Finance  Corporation  directors,  8115%b. 

VACATION 

Judgment  against  persons  in  military  service, 
3078%bb. 

VAGRANTS  ^- 

Exclusion  from  United  States,  4289%b. 

VAUSE8 

Internal  revenue  tax  on,  6809%  e. 

vsesT  abi.es 

Certificates  of  condition  by  Secretary  of  Agri« 
culture,  828a. 

Dehydration  plants,  889b. 

Transportation  from  quarantined  district  pro- 
hibited, 8760. 


See  AutamohUee;  Motor  VehMee. 

Exchange,  Department  of  Agriculture,  814bb. 

Intoxication  of  persons  in  charge  of  in  Dis- 
trict of  Columbia,  8421^n. 

Obstructing  movement  during  war,  8568(9). 

Puxtchase  far  enforcemeotf:  of  immigration 
laws,  960a. 

Search  and  seizure,  vehicles  used  in  convey- 
ing liquors  into  Indian  country,  4141a. 

Signal  Corps,  purchase,  etc,  1867n. 

Use  for  violating  liquor  law  in  Alaska,  S648h- 
?643i. 

Supp.U.S.CoiiP.'19-182 


Bee  Health. 

Division  of  in  Bureau  of  Public  Health 
ice,   9188%(c),   9188^ (d),   9188^(g). 
Prevention,  etc.,  9188%(a>-9188^(h). 

VENUE  OB  DISTBIOT  OF  SUIT 

Admission  of  aliens  liable  to  exclusion  upon 

giving  bond,  4289%  kk. 
Cancellation  of  potassium  land  leases,  4040g, 

4040hb. 
Enemy  or  ally  of  enemy  against  licensees  of 

patent,  trade-mark  or  copyright,  8115%ee 

(f). 
Federal    control    of   transportation    systems, 

violations  of  act,  8115%  k. 
Forfeiture  of  potassium  leasehold   interests, 

4640g,  4640fah. 
Forfeitures  for  violation  of  act  relating  to  ex- 
port trade,  8836%e. 
Immigration  offenses,  4289%bb,  4289%p. 
Interpleader  by  insurance  companies,   991a. 
Libel  for  condemnation  of  necessaries  hoarded, 

8115%h. 
Preventing  injuries  from  Coast  ArtUley  fire, 

violating  act,  9862d. 
Requisition  of  hospital  facilities  during  war, 

811514/1  Ba. 
Seizure  of  property  intended  for  export  in 

time  of  war,  7678e,  7678f. 
Trading    with    Enemy   Act,    actions    under, 

8115%e. 
Using  mails,  advertisement  of  intoxicating  liq- 
uors, 10387b. 
Violation  of  Espionage  Act,  10401c 
War  risk  insurance  actions,  514e,  514kk. 

VEBCFIOATION 

Inventory  of  property  taken  under  search  war- 
rant, 10496%m. 
Lists  of  alien  passengers,  4289%gg. 
Petition  for  naturalization,  4852(2). 


See  DiaHUed  SpiriU  and  Winee. 

VESSELS 

See  Charter  Parties;  Lighterage  SyBtema; 
Registry  of  Vesaeie;  Steam  VeaaeU;  War 
Biek  Ineuranoe. 

Aliens,  expenses  of  detention  of  aUen  pas- 
sengers, 4289%hh. 
Expenses  of  treatment  of  aliens  employed 

on  passenger  vessels,  4289^ss. 
Head  tax  lien,  4289^aa. 
Solicitation  of  immigration,  4289%d. 
Bunker  fuel,  foreign  vessels  chartered  to  citi- 
zens, 31151/1  ebh. 
Partial  invalidity  of  act,  8115i/ittkk. 
Regulations,  8115i/i6b. 
Suits  against  United  States,  3116i/iejj. 
Termination  of  act,  8115i/i6fff. 
Violations  of  act,  punishment,  8115i/i6k. 
Bureau  of  Fisheries,  officers  and  crews  admit- 
ted to  benefits  of  Public  Health   Service, 
9192a. 
Carriage  of  goods,  definitions,  8115i/i6f. 
Delegation  of  powers,  8115i/ieff. 
Partial  invalidity  of  act,  8115i/i6kk. 
Powers     additional     to     other     powers, 

81151/ieg. 
Priority,  81161 A  eb. 

Foreign  vessels  chartered  to  citizens, 
SII51/16UL 
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VESSELS  (Cont'd) 

Carriage  of  goods  (Cont'd) 

Suits  against  United  States,  SllS^/ieJi. 
Termination  of  act,  SllSi/iefff. 
Violations  of  act,  punishment,  SllS^/iek. 
Carrying  mails,  contracts  for,  foreign  service 

in  American  vessels,  7539a. 
Charters  and  freight  rates,  charters, '  altera- 
tion, 31151/1 egg. 
Charters,  approval,  3115i/i6SS* 

Approval,  foreign  vessels  chartered  to 
citizens,  3115i/i6hh. 
Foreign    vessels,    proclamation    of 
President,  pp.  651,  652. 
Proclamation,  pp.  651,  652. 
Foreign   vessels,   approval,   8115 Viet 
Proclamation   of   President,    p.    1550. 
Definitions,  3115i/i6f. 
Freight  rates,  filing,  effect,  SllSVieSKff* 
Foreign  vessels  chartered  to  citizens, 
3115Viebh. 
Partial  invalidity  of  act,  3115Vi6kk. 
Powers     additional     to     other     powers, 

3116iA«g. 
Powers      exercised      through      agencies, 

31151/1  «ff. 
Suits  against  United  States,  3115i/i6JJ. 
Termination  of  act,  3115i/i6fff. 
Violations  of  act,  punishment,  SllSViel^* 
Coast  and  Geodetic  Survey,  transfer  to  war  or 
navy  departments  in  time  of  national  emer^ 
gency,  8562a. 
Collecting  information  with  respect  to  move- 
ment, etc.,  in  time  of  war,  10212b. 
Condemnation     of    timber,     sawmills,     etc, 

6911aa. 
Crews  of,  8225. 
Danger    zones,     partial    Invalidity    of    act, 

31151/1  akk. 
Regulations,  3115i/iebhh. 
Suits  against  United  States,  SllSi/ieJj. 
Violations  of  act,  punishment,  3115i/i6k. 
Detail  to  prevent  injury  from  coast  artillery 

fire,  9662a. 
Detention  of  armed  vessels,  10182c,  lOSHa-^ 

10514d. 
Domestic  tonnage,  reports  by  bureau  of  sta- 
tistics, 879. 
Domestic  trade,  regulation  of  anchorage  and 
movement  in   time  of  war,   etc.,  9959% a- 
9959%d. 
Dry  docks,  wharves,  etc.,  lease  or  requisition, 
compensation,  3116i*/iej. 
Lease  or  requisition,  operation,  proceeds, 

31161/iaJJJ. 
Partial  invalidity  of  act,  3115i/i6kk. 
Priority  of  use  of,  3115i/i6iil. 
Suits  against  United  States,  SllSi/ieJj. 
Violations  of  act,  punishment,  3115i/ittk. 
Bnemy  aliens  not  to  approach  within  one-half 
mile   of   government  or  naval  vessels,   pp. 
1489-1492. 

Fines,  penalties  and  forfeitures,  destruction  of 

or  injury  to  vessels,  9959%c,  10483a. 
Failure  to  man  vessels  as  required,  8225. 
Failure  to  number  certain  undocumented 

vessels,  8095d. 
Regulations  of  anchorage  and  movement 

in  time  of  war,  etc,  9959%b. 
Sale,  charter,  etc.,  in  violation  of  shipping 

board  act,  8146e,  8146r(l). 
Searches  and  seizures,  vessels  belonging 
to,  etc.,  alien  enemies,  8146rr,  8146b. 


VESSELS  (Cont'd) 

Fines  (Cont'd) 

Searches  and  seizures  (Cont'd) 

Seizures,  violations  of  embargo  on  ex- 
ports, 7678b-7678k. 
Taking  out  of  port  in  violation  of  embaigo 

on  exports,  7678c 
Use  of  vessel  as  resort  for  persons  con- 
spiring against  United  States,  9969^c 
Violation   of   conditions  of   approval   by 

shipping  board,  8146r(Q. 
Violations  of  immigration  laws,  4289^4- 

4289%ee,  4289%h-4289^i,  428»^j. 
Violations  of  provisions  against  entry  or 
exit  of  aliens  during  war,  762^. 
Forbidding  departure,  10182b,  10182f,  10514a- 
10514d. 

Foreign,  detention  or  departure,  10179, 
10182b,  101821,  10514a-10514d. 

Injuring  vessels  engaged  in  foreign  com- 
merce, 10483a. 

Regulation  of  anchorage  and  movement  in 
time  of  war,  etc,  9959^a-9959^d. 

Tonnage,  report  by  bureau  of  statiaticB, 
879. 

Foreign   trade,   injuring  vesself  engaged  in, 

10483a.  10614a-10514d. 
Internal  revenue   tax,   passenger  tickets  to 
non-adjacent  foreign  countries,  6318p(10). 
Lighthouse  service,  retirement  of  officers  and 

employes,  8455a. 
Loading,  discharging,  lighterage,  or  storage 
of  goods,  definitions,  3116i/i6f. 
Foreign    vessels    chartered    to    dtiiena, 

8115i/i«hh. 
Partial  invalidity  of  act,  8115i/i«kk. 
Powers     additional     to     other     powers, 

81151/1  «g. 
Powers  exercised  by  agencies,  8115 1/1  tff. 
Priorities,  81151/ieh. 
Begulations,  3115i/i6h. 
Suits  against  United  States,  8115i/i6ij. 
Termination  of  act,  3115i/iefff. 
Violations  of  act,  punishment,  8115Vi«k. 
Movements    during    war,    proclamation,    p. 

2300. 
Navy,  building  in  navy  yards,  28041,  2804ff. 
Purchase    for    transportation    of    fuel, 

2804h. 
Bepairing  damages  occurring  in  foreign 

waters,  etc,  2781a«, 
Salvage  service,  2776a. 
Numbering    certain    undocumented    vessels, 
8095a-8095f. 
Award  and  record  of  numbers,  8095b. 
Notice  of  destruction  or  change  of  own- 
ership of  vessels,  8095c 
Penalties,  8095d. 

Regulations     for     enforcement     of    act, 

8095e. 
Sale,  renumbering,  8095c. 
Time  of  taking  effect  of  act,  8095f. 
Obtaining  information  concerning,  10212a. 
Panama  Canal,  proclamations,  pp.  2316,  2317. 
Protective  devices,  partial  invalidity  of  act, 
31161/1  ekk. 
Regulations,  3115i/itthhh. 
Suits  against  United  States,  3115Vi«lJ. 
Violations  of  act,  punishment,  SllSi/iek. 
Purchase,  in  time  of  war  or  national  emer- 
gency, 31151/1 6a-3115i/i6e. 
Transportation  of  fuel,  6879a. 


GENERAL  INDEX 
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Regulation  of  movement  in  time  of  war,  etc., 
authority    of    goyernment   of   Panama 
Canal,  9059%a. 
Authority    of    Secretary    of    Treaaory, 

9959%  a. 
Destruction  or  injury  of,  9959%c. 
Enforcement    of   proyisiona   relating   to, 

9959%d. 
Failure  to  comply  with  mlea  and  regula- 
tions, 9959%b. 
Jurisdiction  of  offenses,  10614b. 
Partial  invalidity  of  act,  10614d. 
Prosecutions    under     prior    laws,     etc, 

10514c. 
Seizure  and  forfeiture,  9959%b. 
Taking     control     and     possession     of, 

9959%a. 
United  States  defined,  10614a. 
Use  of  as  resort  for  persons  conspiring 
against  United  States,  etc.,  9959^c. 
Requisition  of  vessels  or   services  thereof, 
charters,  3115i/ieii. 
Damage  to  or  loss  of  vessels  requiaition- 

ed,  31151/1  «u. 
Partial  invalidity  of  act,  3115i/i6kk. 
Power  of  President,  3116iA6ii. 
Suits  against  United  States,  8115Vi6JJ. 
Violations  of  act,  punishment,  SUSi/isIe. 
Sale,  etc.,  proclamation  of  President,  p.  1550. 
Sending  out  armed  vessels  with  intent  to  de- 
liver to  belHgerent  nation,  10182d,  10514a- 
10514d. 
Unlawful  taking  out  of  port,  10182g. 
Vessels  of  war  and  auxiliary  vessels  defined, 

p.  2316. 
Voyages,       partial       invalidity       of       act, 
31151/1  «kk. 
Regulations,  3115i/i6hhh. 
Suits  against  United  States,  SllSi/ieJJ. 
Violations  of  act,  punishment,  3115i/i«k. 
War  Risk  Insurance,  614a-614k. 
Watch  duty  of  deck  ofllcers,  8227. 

VETEBINABT  SITROEONS 

Opium,  internal  revenue  tax,  6287g. 

VETO 

Porto  Rican  laws,  8803ddd,  8803n. 

VICE  ADmBAXS 

Allowances,  2471aaa. 

Number,  2471aa. 

Pay,  2471aa. 

Return  to  regular  rank,  2471aa. 

Selection,  2471aa. 

VICE  PRESIBEHT 

Exemption  from  selective  draft,  2044d. 

VIBOnflA 

Judicial  districts,  1102. 

VIBOnr  ISIiANDS 

Agricultural  experiment  stations,  832bb. 
Appropriations,  expense  of  taking  over,  etc., 
3924%  f. 

Payment  for,  3924%  g. 
Courts,  appeals  and  writs  of  error,  3924%b. 

Jurisdiction,  3924%b. 
Customs  duties,  3924%c-3924%e. 
Exports  to  United  States,  tax,  6340aa« 
Governor,  appointment,  8924%  a. 

Compensation,  3924% a. 


vntonr  isuletds  (Oimt*d) 

Importation  of  distilled  spirita  into  United 

States  from,  8739bb. 
Imports  from  United  States,  tax,  6840aa. 
Internal  revenue  taxes,  d924%c-3924%e. 

Axtides  imported  from  into  the  United 
States,  amount,  6340aa. 

Articles     imported     into     from     United 
States,  amount,  6340aa. 
Jurisdiction  over,  3924%  a. 
Loans  for  purchase  of,  6829d. 
Local  laws  continued  in  force,  8924%b. 
Proclamation  of  President,  pp.  894,  895. 
Taxes,  laws  continued  in  force,  d924%d. 

Sugar,  3924%  d. 

Use  and  disposition  of,  8924%  e. 
Time  of  taking  effect  of  act,  8924%h. 
Writs  of  error,  8924%b. 

VOOATIONAL  EDUCATION 

Appropriations        for,        9390%a-9390%bb, 
9390%d-9390%g. 
Acceptance  of  benefits  by  states,  9390%e- 

9390%  mm. 
Co-operation  with  states,  9390% a. 
Deductions  from  allotments,  9390% J. 
Expenditure  of,  9390%e. 
Federal  boards,  9390%a. 
Investigations  by  federal  board,  9390%  d. 
Preparing     teachers,     supervisors,     etc., 

9390%dd. 
Quarterly  payments  to  states,  9390%i. 
Salaries    of    teachers,    agricultural    sub- 
jects, 9390%aa. 
Trade  home  economics  and  industrial 
subjects,  9390%b. 
State  custodian  of  funds,  9390%h. 
Use    by    states,    agricultural    purposes, 
9390%ee. 
Trade  home  economics  and  industrial 

subjects,  9390%f. 
Use  for  training  teachers,  9890%bh, 
9390%g. 
V^thholding  allotments,  9390%k. 
Expenses  to  be  borne  by  state,  9890% e. 
Federal     Board     for,     appropriation     for, 
9390%a. 
Assistanta,  9390%cc. 
Certification  to  Secretary  of  Treasury  oi 

states  accepting  act,  9390%i 
Chairman,  9390%cc. 

Co-operation  with  state  boards,  9390% cc. 
Creation,  9390%cc. 
General  powers,  9390% cc. 
Investigations,  etc.,  9390% cc. 

Appropriations  for,  9390% d. 
Members,  9390%  cc. 

Plans  and  reports  by  state  board  submit- 
ted to,  9390%dd. 
Reports  to  Congress,  9390%m. 
Salaries,  9390%cc. 
Supervision    of    expenditure    of    funds, 

9390%i. 
Terms  of  ofllce,  9390%  cc. 
Funds,  limitation  on  use  of,  9390%  L 

Loss,  etc.,  replacing,  9390%  {. 
State  boards,  appeals  to  Congress  from  with- 
holding of  allotments,  9390%  k. 
Creation,  9390%c-9390%mm. 
Home  economics,  industrial  subjects,  etc., 

plans,  9390%  f. 
Payments  on  requisition  of,  9390%  L 
Plans,  agricultural  education,  9390%  ee. 
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VOOATIONAZi  EDUOATION  (Cont'd) 

State  boards  (Cont'd) 

Plans  and   reports  submitted  to  federal 

board,  d390%dd. 
Training   teachers,   d390^bb,   d390^g. 
Teachers,  trade,  home  economics  and  indus- 
trial subjects,  0390%  f. 
Training,  9390V4bb,  9390%g. 
Use  by  states  of  appropriations,  agricultural 
purposes,  9390%  ee. 
Education    in    trade,    home    economics, 
9390i4f. 

VOCATIONAL    BEHABIIJTATIOir    OF 
SOUOIEBS  ANB  SAILORS 

Accounts,  3078%h. 

Appropriations,  3078Migg»  8078%ggg. 

Citation  of  act,  3078V^a. 

Compensation  to  persons  undergoing, 
3078%b. 

Contributions  to  funds  for,  deducted  from  net 
income  of  individuals  for  income  tax  pur- 
poses, 6336%g. 

Courses  of  training,  3078^d. 

Definitions,  3078^a. 

Employes  not  exempt  from  draft,  8078^1 

9ree  instruction,  8078%c. 

Gifts  and  donations,  8078^g,  WtS^^ggg. 

Instructor*,  9078^d. 

Investigations,   8078^e. 

Medical  and  surgical  work,  d078^f. 

Persons  to  receive  training,  3078 ^b. 

Regulations,  3078i^f. 

Reports,  3078%e,  3078^g,  3078^h. 

Special  fund,  3078%g,  3078^ggg. 

Title  of  act,  8078^a. 

VOCATIONAL  TBAININO 

Army,  1988aa. 

yOLVNTEEB  ABMT 

Authorization  to  raise,  etc.,  2044a. 

Officers,   appointments  to   Officers'   Reserve 

Corps,  1881aa. 
Uniforms,  wearing,  etc.,  1949a. 

VOTING  PBOXIES 

Internal  revenue  tax  on,  6318hh-6318p. 

Affixing  stamps  after  issue,  etc.,  6318hh. 

Amount,  6318p(ll). 

Assistant  treasurers  of  United  States, 
sale  of  stamps,  6318p. 

By  whom  payable,  63181. 

Collection  of  omitted  taxes,  6318n. 

Cutting,  tearing,  etc.,  stamps  from,  pen- 
alty, 63182. 

Depositaries  of  public  moneys,  sale  of 
stamps,  6318p. 

Exemptions,  6318J,  6318p(ll). 

Having  in  possession  washed,  restored  or 
altered  stamps,  penalty,  63182. 

Issue,  registration,  sale,  or  transfer  with- 
out stamps,  penalty,  6318bh,  6318k, 
63182. 

Postmasters,  sale  of  stamps,  6318o. 

Record  or  registration  of  stamped  copies 

on  loss  of  original,  6318hh. 
Record    or    registration    of    unstamped, 
6318hhhh. 

Stamps,  assistant  treasurers  to  be  fur- 
nished with,  6318p. 
Assistant  treasurers  to  be  furnished 
with,  bonds  of  treasurers,  6318p. 


VOnNO  PBOXIES  (CMiVd) 

Internal  revenue  tax  on  (Oont*^ 
Stamps  (Conf  d) 

Cancellatibn,  6318m. 
Depositaries  of  public  moneys  to  be 
furnished  with,  6318p. 
Bonds  of  depositaries,  6318p. 
Distribution  and  sale,  6318n-^18p. 
Postmaster  General  to  be  furnished 

with,  63180. 
Preparation,  6318n. 
Printing,  6318n. 

Unlawful  removal,  penalty,  63181. 
Using  canceled,  penalty,  ^182. 
Using  without  canceling  same,  pen- 
alty, 6318k. 
Unstamped  as  evidence,  6318hhlL 

VOU0HEB8 

Accounts  of  Military  Establishment  andited 
at  places  other  than  seat  of  government, 
420a  (c). 

Commission  readjusting  postal  service  sal- 
aries, OOOa. 

VOYAGES 

£fae  Vess€^ 

WAGES 

Inclusion  in  gross  income  for  income  tax  par- 
poses,  6336^ff. 

Overtime  work  on  public  contracts,  8922a. 

Seamen,  deposit  for  costs,  etc,  when  not  re- 
quired, 1630a. 

Standardization,  appropriation  for,  3115%a. 

Women  and  minor  employ^  In  District  of 
Columbia,   3421%a-3421%w. 

WAOOHEBS 

Corps  of  Engineers,  1842a. 
Pay,  2144a. 

WAISTOOATS 

Internal  revenue  tax  on,  6909%eu 

WAISTS 

Internal  revenue  tax  on,  6309%e. 


WAIVEB 

Age   limit   in   grade   of   second   lientenants, 

1920a,  1920aa. 
By  attorneys  for  persons  in  militaxy  service, 

8078%bb. 

WAB 

Bee  Army;  Eoueinff  for  War  Indtufry  Bm- 
ploy49;  yoHonal  Defense;  Selective  Draft; 
Trading  with  Sfnemy;  War  Risk  Inewnattee. 

Air  craft  patents,  purchase,  3115i/ttf- 
Aliens,  departure  from  or  entry  into  United 
States,  proclamation  of  President,  p.  1495. 
Arms,   munitions,   etc.,  for  export,   eeisureb 

7678d-7678k,  10514a-10514d. 
Buildings  rented  for  military  purposes,  6932a. 
Carrier  pigeons,  knowingly  entrapping,  cap- 
turing, shooting,  etc.,  10212h^. 
Possession  or  detention  prima  facie  evi- 
dence of  offense,  10212h%. 
Punishment,  10212h%. 
Charters,    freight    rates,    etc,    of    vessda, 

3115i/ief-3115i/i6kk. 
Claims  for  damages  to  private  property  from 
military  and  naval  operations,  335b-335ei 
652aa,  662b,  6403,  6404a. 
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(Oont*d) 

Ooastwise    trade,    yessels    admitted    durinf 

war,  7709aa. 
Oommittee  on  public  information,  appropria- 
tion, 3115%b. 
Conservation  of  orea,  metals,  and  minerals, 

311514  8-3115%uu. 
Defective  making,  etc.,  of  war  materials,  etc., 

punishment,  10212hi/ie,  10212h%. 
Destruction  of  war  material,  etc.,  definitions  I 
of  terms,  10212hVie.  » 

Offenses  defined,  10212h%. 
Detention  of  armed  vessels,  10182c,  10614a- 

10514d, 
Docks,    etc.,    of    certain    corporations,    etc., 
taking  possession  of,  proclamation  of  Pres- 
ident, p.  638. 
Electricity,  generating  and  transmitting,  con- 
demnation, 3115ii/i2a-3115"/i2d. 
Emergency      services,      appropriation      for, 

3115%a. 
Espionage,  10212a-10212i,  10514a-10514d. 
Establishment  of  credits  with  United  States 
for    foreign    governn]^nts    engaged    in 
war    with    enemies    of    United    States, 
6829f,  6829J. 
Additional     credits,     advances     against, 
6829jjj(a). 
Appropriation  for,  6829jjj(a). 
Authority  to  make,  6820jji<a). 
Obligations  of  such  governments  re- 
ceivable for,  6820jjj(a). 
Conversion   into    long   time    obli- 
gations, 6829jjj(b). 
Interest,  6829jjj(b). 
•   Payment,  6S29jjj(b). 
Terms  and  conditions,  6820jjj 
(b). 
Interest  rates,  6829jjj(b). 
Maturity,  0829jjj(b). 
Terms   and   conditions,  6829} jj(b). 
Purpose  of.  6829jjj(a). 
Time  limit  for  making,  6829jjj(a). 
Appropriation  for,  6829f,  6829j. 
Obligations     receivable     for,      maturity, 

6829jjjj. 
Explosives,   regulations,   3115%a-3115%kk. 
Exports,  arms,  munitions,  etc.,  7678a-7678k. 

Jurisdiction  of  offenses,  10514b. 

Partial  invalidity  of  act,  10514d. 

Proclamations   by    President,    pp.    1498- 

1501. 
Prosecutions  under  prior  laws,  10514c. 
Punishment  for  exportation,  etc.,  7678b. 
Refusal  of  clearance  to  vessels,  7678c. 
Silver  coin  or  silver  bullion,  7678cc. 
Taking,    etc.,    vessels    refused    clearance 

out  of  port,  etc.,  7678c. 
United  States  defined,  10514a. 
When  unlawful,  7678a. 
Federal  controlled  telegraph,  telephone,  etc., 

systems,  3115%x-«115%yy. 
Federal    controlled    transportation    systems, 

3115%a-3115%p. 
Food   relief  for  certain  peoples  in  Europe, 

powers  of  President,  7706a. 
Forbidding    departure    of    vessels,    10182b, 

10182f,  10514a-10514d. 
Housing  for  war  industry  employes,  3115%a- 

3115%i. 
Interned  persons,  admission  of  insane  to  St. 
Elizabeth's  Hospital,  9301aa. 
Leaving    jurisdiction,     10182h,     10614a- 
10514d. 


WAB  (Cont'd) 

Intoxicating  liquors,  sale,  removal  from  bond 

and  import,  8115ii/i«'-S115ii/iab. 
Mails,  use  of,  for  interference  with  opera- 
tions of,  10401d. 
National  War  Labor  Board,  proclamation  of 
President,  pp.  641-644. 
Beport  of  War  Labor  Conference  Board, 
pp.  641-644. 
Obstructing  interstate  or  foreign  commerce, 

8563(9). 
Offenses  relating  to,  10212c,  10212cc. 

Jurisdiction  of  offenses  committed  within 
Canal  Zone,  10208. 
Passports,    proclamation    of    President,    p. 

1495. 
Possession  or  control  of  property  and  papers 
in  aid  of  foreign  government  designed  or 
intended  for  violating  penalty  statutes,  etc., 
of  United  States,  102121,  10514a-10514d. 
Prohibition  zones,  establishment,  8115^  1/126. 
Purchase   of  obligations  of  foreign   govern- 
ments engaged  in  war  with  enemies  of 
United  States,  6829f,  6829ff,  6829j. 
Appropriation  for,  6829f,  6829J. 
Conversion  into  obligations  bearing  high- 
er rate  of  interest,  etc.,  6829f,  6829jj. 
Sale  of  obUgations,  6829f,  6629jj. 
Terms  of  purchase,  6829f,  6829J. 
Purchase  of  ships  or  war  material  in  time  of, 
advance  payments,  3115i/i«d. 
Appropriation,  3115i/i6d. 

Powers  of  President  under,  3115 1/1  eb, 
3115i/i6d,  31151/1 ee. 
Charter  hire  of  vessels,  payment  by  War 

Department,  8146ddd. 
Compliance        with        orders        placed, 

31151/1 eb,  31151/1 ed. 
Contracts    for   acquisition    or    establish- 
ment of  plants,  8146ddd. 
Definitions,  3115i/i6a,  3115i/i6d. 
Disposition        of        fund,        3115i/i«d' 

31151/1 66. 
Limitation    on    expenditures,    SllSi/ied, 

3115i/i«ddd,  31151/1 66. 
Modification  or  cancellation  of  contracts, 

3115i/i6b-3115i/i6d. 
Powers       of       President,       3116i/i6b, 

31151/1 6d. 
Precedence     of    orders     and    contracts, 

3115 1/1  «b,  S116i/i6d. 
Proclamation  of  President,  p.  649. 
Purchase,    etc.,    of    ships    already    con- 
structed       or       being        constructed, 
3115i/i6d,  3115i/i6dd. 
Refusal  to  comply  with  orders  or  give 

preference,  3115i/i6b,  3115i/i6d. 
Requisition  of  factory  or  outputs  there- 
of, 3115i/i6b-3115i/i66. 
Compensation     therefor,     3115i/i6C- 
31151/1 6dd. 
Red  Cross  articles,  importing  free  of  duty, 

5291d,  5291e. 
Sale  of  war  materials,  6941a. 
Search  warrants,  10496%a-10496^v. 
Seizure,  etc.,  of  vessels  owned,  etc.,  by  alien 

enemies,  8146rr,  81468. 
Sending  out  armed  vessel  with  intent  to  de- 
liver to  belligerent  nation,  10182d,  10514a- 
10514d. 
Supplies,  sale,  authority  to  sell,  6941aa. 
Sale,  report  of  to  Congress,  6941aa. 
To  whom  sold,  6941aa. 
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WAB  (Oont*d) 

Termination  of  military  service,  20442. 
Termination  of  war  with  Germany,  proclama- 
tion, 420b. 
Timber  for  from  National  Forests,  5151a. 
Trading  with  enemy,  3115%a-3115%j. 
Transportation     of     commodities,     priority, 

8663(10). 
Unlawful    taking    of    vessel    out    of    port, 

10182g,  10514a-10514d. 
Vessels,  charter,  sale,  etc.,  proclamation  of 

President,  p.  1560. 
Vessels  in  ports  of  United  States  in  time  of, 

regulation,       9959%a-9959%d,       10514a- 

10614d. 
Withholding    clearance    to    vessels,    10182b, 

10182e,  10614a-10514d. 

WiKB  AND  EXCESS  PROFITS  TAX 

Acts  and  parts  of  acts  repealed,  6371%a. 

Saving  clause,  6371%a. 
Admissible  assets  defined,  63367/1  ah. 
Borrowed  capital  deiSned,  6336T/i«h. 
Change  of  ownership  of  corporation,  6336VieIf 

6336  Vi  em. 
Computation    of   tax,   63367/tej,    6336T/iek. 
Congress,       furnishing       information       to, 

63367/1  ah,  6336 Vick. 
Consolidated         corporations,         6836Vi6J, 

63367/i8m. 
Corporations  making  returns  for  fiscal  year 
covering  parts  of  calendar  years,  6336T/ian. 
Corporations  subject  to  tax,  63367/i  eaa(a-c). 
Credits,  excess  profits  credits,  63367/iaf. 

Prewar  period,  6336^/,  ad. 

War-profits  credits,  63367/iae. 
Deductions,  63367/iaaa(d). 
Definitions,  admissible  assets,  63367/ieh. 

Borrowed  capital,  6336 Vi  eh. 

Dividends,  63367/iaa. 

First  taxable  year.  63367/iaa. 

Fiscal  year,  63367/iaa. 

Inadmissible   assets,  63367/iah. 

Intangible  property.  63367/iah. 

Invested  capital,  6336T/iai. 

Paid  or  accrued,  63367/iaa. 

Par  value  of  stock  or  shares,  63367/iah. 

Personal  service   corporation,   63367/iaa. 

Prewar  period,  63367/iad. 

Tangible  property,  6336 Vi  eh. 

Taxable  year,  6336Viea. 
Deposit  of  proceeds  from  payment  of,  6829m 

Dividends,  definition  of,  63367/iaa. 
Exemptions,  3115^1,  63367/i6C.  6336Vi«cc. 
63367/1  ae,      6829ee,      6829iii(b),      6829it- 
6829m,  6829r. 
Federal    controlled    transportation    systems, 

63367/iaaa(e). 
First  taxable  year  defined,  68367/iaa. 
Fiscal  year,  definition  of,  63367/iaa. 
Gas  wells,  rate  of  tax  on,  63367/iap. 
Inadmissible  assets  defined,  63367/iah. 
Intangible  property  defined.  63367/iah. 
Invested   capital,  admissible   assets,  defined, 
63367/iah. 
Borrowed  capital,  defined,  63367/iah. 
Deductions  from,  63367/iai. 
Definition  of,  63367/iai. 
Inadmissible    assets,    defined,    63367/iah. 
Intangible   property,   defined,    63367/iah. 
Par   value   of  stock    or  shares,    defined, 
63367/iah. 


WAB    AND    EXCESS     PROFITS    TJ 
COoat'd)     . 

Invested  capital  (Cont'd) 

Tangible  property,  defined,  6336Vi«Ii. 

What  constitutes,  63367/iaL 
limitation    on   amount    (^    tax,    6330^/1  «bb 
63367/iap. 

Mines,  rate  of  tax  on,  63367/iap. 
Net  income,  determination  of,  63367/ieg. 
Oil  wells,  rate  of  tax  on,  63367/,  ap. 
Paid  or  accrued,  definition  of,  63367/iaa. 
Part  of  income  derived  from  business  of  p»- 

sonal  service  corporations,  63367/^  abb. 
Par    value    of    stock    or    shares,    defined. 

63367/,  ah. 
Payment,  certificates  of  indebtedness  receiv- 
able for,  6371%o. 
Provisions      of      law      applicable      to» 

63367/iao. 
Uncertified  checks  receivable  for,  6371^^0. 
Penalties,  provisions    of   law  applicable   to. 

6S367/iao. 
Personal  service  corporations,  definition  of, 
63367/,  aa. 
Part  of  income  derived  from  business  of, 
63367/iabb. 
Persons  deriving  income  from  contracts  with 
United    States,   Commissioner   to   have 
access   to  information   and   data  from 
contractors,  6371  %cc. 
Copies  of  contracts  filed  with  Commis- 
sioner, 6371%cc. 
Failure,  punishment.  6871  %ce. 
Prewar  period,  defined,  63367/,  ad. 
Rates,  63367/, aaa.  63367/iab,  6336T/ieP. 
Gas  wells,  63367/,  ap. 
Mines,  63367/,  ap. 
Oa  wells,  63347/,ap. 
Refunds,  6336  7/,  an. 
Reorganized  corporations,         63367/,  ei; 

63367/iam. 
Returns,    corporations    required    to    make, 
63367/,  ao. 
Fiscal  >ear  covering  parts  of  calendar 

years,  63367/,  an. 
Form  and  contents.  63367/,  aO. 
Verification,  63367/,  aO. 
Revenue  Act  of  1917,  pp.  1350-1356. 
Statistics,       Commissioner       to       prepare, 
6336%xx. 
Contents,  6336^xx. 
Publication,  6336%xx. 
Tangible  property  defined,  63367/iah. 
Taxable  year,  definition  of,  63367/,  ea. 

WAB  OONTRAOTS 

Adjustment,  discharge,  or  payment  of  cer- 
tain contracts  not  executed  as  prescrib- 
ed by  law,  3115i4/i6a-3115iVi6e. 

Authority  of  Secretary  of  War, 
31151 4/i6a. 

Books,  papers,  documents,  etc,  compel- 
ling production,  3115iVi6a. 

Contracts  included,  3115i^/i6a. 

Court  of  Claims,  jurisdiction,  SllS^Visa, 
311514/1 5b. 

OfiScers  and  agents  of  United  States  not 
relieved  from  criminal  liability, 
31151  Visa. 

Prospective  or  possible  profits,  limit  on 
amount  of,  SllSiVisa. 

Recovery  of  money  paid  in  caae  of  fraud, 
31151  Visa. 
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"WAB  OONTBAOTS  (Ooat'd) 

Adjustment   (Ck>nt'd) 

Reports  to  Congress  of  adjustment,  etc., 

311514/1 5a,  31151  Vise. 
Review  of  adjustment,  etc.,  3115 1  Visa* 
Subcontractors,  protection  of,  SllSi^/isd. 
Time      for      presentation      of      claims, 

3115iVi5a. 
Witnesses,         compelling         attendance, 

,       31151  Visa. 

Incriminating  testimony,   3115i4/i6a. 
Adjustment,  liquidation  and  payment  of  loss- 
es of  persons  supplying  certain  miner- 
als, amounts,  limitation  on,  3115i'Vi6e. 

Appropriation,  dll5i'«/iBe. 

Authority     of     Secretary     of     Interior, 
3116i**/i5e. 

GondusivenesB  of   decision  of  Secretary 
of  Interior,  SllSiVisC 

Expenses,  SllSiVisc. 

Net  losses,  how  determined,  SllS^Vis®. 

Recovery  of  money  paid  in  case  of  fraud, 

31151  Vise. 
Report  to  Congress  of  adjustment,  etc., 

31151  Viae. 
Review  of  adjustment,  etc.,  8115 1  Vise. 
Suits  against  United  States  not  author- 
ized, 31151  Vise. 
Time  for  filing  claims,  SllS^Vise. 
Adjustments    and    agreements    with    foreign 
governments    or  nations    thereof  for    war 
supplies,  31151  VisC 


Bee  Seoretary  of  War. 

Assistant  and  chief  clerk,  duties,  315a. 
Salary,  315a. 

Assistant  secretaries,  312. 

Branch  printing  ofiSce  abolished,  0887a. 

Bureaus,  transferring  laborers  to  from  mil- 
itary headquarters  prohibited,  317. 

Charter  hire  of  vessels,  liability  for,  8146ddd. 

Clerks  and  employes  at  headquarters  of  tac- 
tical division,  etc.,  not  to  be  assigned  to  du- 
ty in  bureaus  of  department,  317. 

Coast  and  Geodetic  Survey,  transfer  to,  in 
time  of  national  emergency,  8562a-8562f. 

Detail  of  clerks  and  employes  at  headquar- 
ters of  division  of  armies,  etc,  prohibited, 
317. 

Employes  working  in  gun  factories,  ete.,  dur- 
ing leave  of  absence,  payment,  3084b. 

False  returns  by  commanding  officers,  2308a, 
art.  57. 

Naval  ordnance,  transfer  to,  3092a. 

Red  Cross  reports,  transmission  to  Congress, 
7702. 

Requisition  for  buildings,  6933c. 

Supplies,  purchase  from  for  aeroplane  mail 
service,  7430c. 

Vocational  rehabilitation,  medical  treatment, 
supervising,  3078%f. 

WABEHOUSE8 

See  Bonded  Warehousei;  DisiiUed  SpUriu 
and  Wines. 

Acquisition  by  United  States  of  warehouses 

of  certain  corporations,  3115jj. 
Enemy   aliens  not  to   approach   within   one 

hundred  yards  of,  pp.  1489-1492. 
Investigation    of    explosions    and    fires    In, 

3115^jj,  3115%k. 


WABEHOU»BB  (Cont'd) 

Lease  or  requisition  for  vessels,  compensa- 
tion, 31151/1  «j. 
Lien    or    requisition    for    vessels,   operation* 
proceeds,  3115i'/i6Jjj. 

Partial  invalidity  of  act,  3115i/i6kk. 

Proclamation  of  President,  p.  638. 

Suits  against  United  States,  3115 1/1  «^J. 

Violations  of  act,  punishment,  3115iyi6k. 
Priority  of  use  of  by  vessels,  3115i/i6iii. 

Partial  invalidity  of  act,  3115i/iokk. 

Suits  against  United  States,  3115i/iejj. 

Violations  of  act,  punishment,  3115i/i6k. 
''Shipyard"  includes,  8146t. 

WAB  EMEROEHOT  SEBVI0E8 

Appropriation  for,  8115%  a. 

WAB  FIHAlfOE  OOBPOBATIOK 

Advances,  amount,  3115%k(l). 

Banks,  bankers  or  trust  companies  making 
advances  of  expenditures,  3115%dd, 
3115%e,  3115%f,  311516k (1). 

False  statements  by  applicants,  8115%j. 

Limitation  on  time  for  making,  8115%k 

(1). 
Persons,  firms,  corporations,  ete.,  3115%ee, 

8115%f,  81151  Visk(l). 
Reports  of,  3115^. 
Amendment,  etc,  of  act,  3115%q. 
Authorization  to  commence  business,  3115^^1 
Bank  depositaries,  Federal  Reserve  Banks  aa, 

3115%hh. 
Bonds,  amount,  3115%g. 

Discount  by  Federal  Reserve  Banks  of  ob- 
ligations of  member  banks  secured  by 
bonds  of,  3115%gg. 
Interest,  8115%g. 

Tax     exemption,     3115%!,     6336^ff, 
6336%h,    6336%qq,    68290-^82920. 
Issue,  etc.,  3115%g. 
Payment  in  foreign  money,  3115%g. 
Report  of,  3115%k. 
Sale,  3115^. 
Tax       exemptions,       31154^1,      6336%ff, 

6336%h,  6336%qq,  6829/2,  6829211. 
United  States  not  liable  for,  ZIW^U 
Branch  offices,  3115%oc. 
By-laws,  3115%d. 
Capital  stock,  amount,  3115%aa. 

Purchase  by  United  States,  appropriation 
for,  3115%aa. 
*  Report  of  amount  paid  in,  3115%k. 
Corporate  succession,  3115%a. 
Depositaries    for    Federal    Reserve    Banks, 

3115%hh. 
Directors,  3115%a,  3115%b,  3115%c. 

Interest  as  bar  to  participation  in  pro- 
ceedings  of  corporation,  3115%b. 
Oath  of  office,  3115%b. 
Office,  3115%cc. 
Quorum,  3115%b. 
Removal  from  office,  3115%b. 
Salaries,  3115%c. 
Terms  of  office,  3115%b. 
Vacancies  in  office  of,  31154^b. 
Fiscal  agents,  3115%hh. 
Liquidation,  3115%hh. 

Distribution  of  surplus  balance,  3115%hh. 
Time  for,  3115%hh. 
Net  earnings,  reserve  fund  constituted  from, 

3115%hh. 
Offenses,  punishment,  8115%],  3115%o. 
Officers,  employes,  etc,  3115%d- 
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GBNBBAL  INDBZ 
[Referenees  are  to  sections,  excoi»t  whero  otherwlso  Indicated.] 


WAR    FINANCE     CORPORATION 
(Cont'd) 

Partial  invalidity  of  act,  B115%v, 
Persons  composing,  3116%a,  31155fet 
Powers.  3115%d. 
Pnrchase,   etc.,    of  bonds   of  United   States, 

3115%flf. 
Reports,  3116%k. 

Reserve  fund,  constituted  from  net  earnings, 
dll5%hli. 
Investment,  3115^hh. 
Seal,  3115%d. 

Securities  defined,  3115%pp. 
Termination  of  corporate  existence,  8115%a. 
Title  of  act,  3115%qq. 

WAR  INDUSTRIES  BOARD 

War  losses  on  certain  minerals,  adjustment, 
3115iVi6e. 

WARRANT  OFFICERS 

Army  Bfine  Planter  Service,  ITSlaa. 
Marine   Corps,   temporary    appointments    as 

commissioned  officers,  2483h. 
Navy,  chief  warrant  officers,  temporary  ap- 
pointment, 2654aa. 
Clerks  to  assistant  paymasters,  addition- 
al, 2554b. 
Machinists,  2556a. 

Marine  gunners,  additional,  2664b,  2664bb. 
Pay,  retired  chief  warrant  officers,  2805a. 
Retired  warrant  officers,  2895b. 
Shore  duty,  2559a. 
Quartermasters  clerks,  additional,  2554b, 

2554bb. 
Temporary  appointments,  2554a,  2554aa. 
As  commissioned  officers,  2483h. 

WARRANTS 

Alaskan  liquor  laws,  violation,  8648j,  3d43JJ. 
Chief   clerk   to    comptroller,    countersigning, 

414a. 
Deportation  of  alien  seamen  unlawfully  land- 
ed, 4289%s. 
Immigration  offenses,  arrest,  4289^s. 
Porto  Rico,  3803aa. 

Searches  and  seizures,  arms,  munitions,  etc., 
intended  for  export,  7078e. 
District  of  Columbia,  3421%ff. 
Porto  Rico,  3803aa. 
Search  warrants,  10496%a-10496^v. 
Violation  of  liquor  laws  in  Alaska,  3643j, 
3643JJ. 

WAR  RISK  INSURANCE 

Actions  on  claims,  514e. 
Attorney's  fees,   514kk. 
Judgment,   514kk. 
Jurisdiction,  514kk. 
Permission  to  bring,  514e,  514klc 
Right  to  sue,  514kk. 
Venue,  514e,  514kk. 
Advisory  board,  514e,  514kkk. 
Allotments  and  family  allowances,  apportion- 
ment between  members  of  classes  A  and 
B,  514pppp. 
Article  applicable  io  military  and  naval 

forces,  514nnnn. 
Assijrnment  prohibited,  514nnn^. 
Compulsory  allotments,  amounts,  614o. 
Waiver,  514o. 
When  to  be  made,  514o. 
Definitions,  514mm m. 


WAR  RISK  INSURANCE  (ConVdO 

Allotments  and  family  allowances  (Contfd) 
Deposit  of  unallotted  pay   to  credit  of 
enlisted  men,  514ooo. 
Interest,  514ooo. 

Payment    of   principal    and   Interest^ 
514000. 
Effective     date     of     certain     provisional 

614qq%. 
Exemptions     from     claims     of    creditor, 

514nnn^. 
Exemptions  from  taxation,  514nnn^. 
Family     allowances,     amount,     514oooo- 
514pppp. 
Amounts    payable    to    divorced    wifa, 

514p. 
Compulsory  allotment  prerequisite  to 

dass  A  allowance,  514p. 
Conditions  prerequisite  to  payment  to 

members  of  class  B,  514pp. 
limitations   on   amounts   payable    to 

members  of  class  B,  514ppp. 
Payment,  514oooo,  514q. 
Fraudulently  obtained  or  received,  pun- 

islunent,  514nnn,  514nnn%. 
Investigations  as  to,  514qq. 
Payment  of  allotments  to  Treasury  De- 
partment for  distribution,  etc,  514q. 
Payment,  status  of  missing  enlisted  men» 

514qq%. 
Philippine     Scouts,     not    applicable     to* 

514nnnn. 
Regulations,  514ooo. 
Voluntary  allotments,  514oo,  614oo(l). 
Amounts,  514oo. 

Continuance  of  payments  of,  614oo(l). 
Regulations,  514oo. 
Appropriations,  514g,  514h,  614U-614m. 
Estimates  to  Secretary  of  Treasury,  614L 
Military    and    naval   compensation,    pay- 
ments from,  514ZUI. 
Military  and  naval  family  allowance,  pay- 
ments from,  514ZR. 
Military  and  naval  insurance,   paymento 
from,  514m. 
Premiums  credited  to,  614ffi. 
Payment  of  expenses,  514h,  5142L 
Payment  of  losses,  514g. 
Premiums,  514c. 
Salvage  proceeds,   614c. 
Attorneys,  compensation,  514kk. 
Automatic  insurance,  514uu%,  514ini^. 
Bureau  of,  actuaries,  514kkk. 
Adjusters,  compensation,  514e. 
Employment,  514e. 
Qualifications,  614e. 
Advisory      board,      appointment,      514e, 
514kkk. 
Compensation     of     members,     514e, 

514kkk. 
Establishment,  514e,  514kkk. 
Powers  and  duties,  514e.  514kkk. 
Qualifications,  514e,  514kkk. 
Clerks,  514kkk. 

Collection  of  claims  against,  services  of 
claim   agents   or  attorneys,   compensa- 
tion, 514ee,  514kk. 
Consent   to    dividends,  loans,    or   settle- 
ment of  insurance  policies,  8078^m. 
Deputies,  514kkk. 

Director,    general    powers    and    dutiea, 
514kk. 
Regulations,  514kk. 
Salary,  514a. 


OSNBRAL  INDBX 
[ReferenoM  am  to  leotiona.  «xo«pt  who*  othenrlM  Indlcatod.] 


WAR  BI8K  nrSURANOE  (Ooat'd) 

Bureau  of  (Cont'd) 

Disbursinflf  clerk,  credits  to  for  payments 

of  installments  of  insurance,  514w. 
Division  of  fiiarine  and  Seamen's  Insur- 
ance, certain  sections  to  aifect  only, 
514k. 
Commissioner,  salary,  514a. 
Establishment,  514a. 
Suspending   operation   of   act   as   to, 
514i 
Division  of  Military  and  Naval  Insurance, 
advisory  board,  514kkk. 
Awards    by    commissioner    of,   514Zn. 
Commissioner,  salary,  514a. 
Establishment,  514a. 
Divisions,  deputies,  etc.,  514kkk. 

Regulations,  514kk. 
Duties  of,  514b. 
Employes,  614kkk. 

Civil  service  rules,  514n. 
Establishment,  514a. 
Fees,  514U. 

Information,  etc.,  by  to  persons  in  mili- 
tary or  naval  service,  514n. 
Information,  etc.,  from  officials,  etc.,  of 

United  States  and  states,  514kkkk. 
Oaths,    administration   by   director,    etc, 

514kkkk. 
Becord  of  insurance  of  officers  and  enlist- 
ed men,  514n. 
Reports  of  officials,  etc.,  of  United  States 
and  states,  514kkkk. 

Review  of  awards  for  death  or  disability, 

514rrrr. 
Salaries,  5140. 
Soldiers'  and  sailors'  civil  reUef,  3078^g- 

3078%p. 
Surgeons  of  Army  and  Navy,  services  of, 

514kkk. 
Vocational     rehabilitation,     powers     and 

duties,  3078%a-3078%i. 
Witnesses,  mileage,  514kkkk. 
Subpoenas,  etc.,  514kkkk. 

Disobedience,   contempt,  514kkkk. 
Citation  of  Act,  514nnn%. 
Civil    service,    certain   employes    subject   to, 

514a. 
Claim  agents,  compensation,  514ee,  514kk. 
Claimants,  marriage  of,  proof,  514mmm. 
Claims  for  losses,  actions  on,  514e. 

Compromise,  514e. 
Compensation  for  death   or  disability,  army 
or  navy  nurse  corps,  compensation  of 
members    of    in    lieu    of    compensation 
provided  by  Act  of  1916,  514ttt. 
Assignment  of  prohibited,  514nnn%. 
Assignment  to  United  States  of  right  of 

action  against  third  persons,  514tttt. 
Credit  of  amount  recovered  by  action  on 

amount  payable,  514tttt. 
Death,  amount,  614qqqq,  514qqqq^. 
Apportionment,  514qqqq,  514qqqq%. 
Death  inflicted  as  lawful  punishment, 

514s8s. 
Official  record  as  prerequisite  to  pay- 
ment, 514ss. 
When    and    for    how    long    payable, 
514qqqq. 
Definitions,  514mmm. 
Disability,  amounts,  514r. 

Awards,  review  of,  514rrrr. 


WAB  BISK  nrSUBAHOE  (OonVd) 

Compensation  for  death  or  disability  (Conf  d) 
Disability   (Cont'd) 

Examination    of    persons    recsiviac. 

514rr. 
Medical,  etc.,  services,  614r. 
Submission  to  medical,  etc.,  treatment, 
514rr. 
Dismissal  or  discharge,  effect,  514nnn)(, 

514s8s. 
Effective     date     of    certain     provisions, 

514Qqq,  514qqqq%. 
Bxenoiption,  claims  of  creditors,  514nnn^. 

Taxation,  514nnn%. 
Fraudulently  obtaining  or  receiving  pay- 
ments,, punishment,  514nnn,  514nnn)6. 
Limitation  of  time  for  payment  or  com- 
pensation,   or    increased    compensation 
prior  to  date  of  filing  claim,  514t. 
Pension  laws,  «tc.,  when  not  applicable, 

514ttt. 
Persons  reported  missing,  614ss. 
Regulations,  5148. 

Service   or  retirement  pay,   persons  re- 
ceiving not  entitled  to,  514ttt. 
Time  of  filing  claim  as  affecting  right  to, 

5148SSS. 
Time    of    occurrence    of,    as    affecting 

right  to,  514s. 
To  whom  payable,  614qqq. 
Willful  misconduct,  514qqq. 
Compromise  of  claims  by  Secretary  of  Treas- 
ury, 514e. 
Definitions,  brother,  614mmm. 
Child,  514mmm. 

Commissioned  officer,  514mmni. 
Commissioner,  514mmm. 
Conditional  beneficiary,  514tttt. 
End  of  war,  420b,  5141 
Enlisted  man,  514mmm. 
Enlistment,  514mmm. 
Grandchild,  514mmm. 
Injury,  514mmm. 
Man,  514mmm. 

Military  or  naval  forces,  614mmm. 
Parent,  514mmm. 
Pay,  514mmm. 
Sister,  514mmm. 
Widow,  514qqqq. 
Wife,  514r. 
Effective  date  of  certain  provisions,  514qq)(, 

514qqq,  514qqqq%. 
Evidence,  etc.,  514kk. 
False  statements  in  claims,  perjury,  514nn. 

Punishment,  514nn. 
Fraudulent  acceptance  of  payments,  punish- 
ment, 514nnn,  514nnn^. 
Hospitals    and    sanatoriums    for    care    and 
treatment  of  patients  of  Bureau,  0212a- 
9212Z. 
Incompetents,       payment       to       guardians, 

514mmmm. 
Insurance,  amount  of,  514u. 

Application  for,  time  for  making,  514ui:t- 
514uu^. 
Who  may  make,  514uuu^. 
Assignment  prohibited,  514iinn^. 
Automatic   insurance,   514uu^,   514uu^. 
Beneficiaries,  514uuu. 
Change  of,  514uuu. 
Designation  of,  514uuu.^. 
Contracts,  terms  and  conditions,  publica- 
tion, 514uuu. 
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GBNBBAL  INDBX 
[Reference!  are  to  sections,  except  where  otherwise  Indicated.] 


WAB  RISK  IN8URAK0E  (Cont'd) 

Insurance  (Cont'd) 
Conversion,  514w. 
Credits  to  disbursins^  clerk  for  payments 

of  installments,  514w. 
Definitions,  514mmm. 
Disbursing  clerk,  credits  to  for  payment 

of  installments,  514w. 
Discharge  from  service,  effect,  514nim^, 

514sss. 
Excess  costs  due  to  war  hazards  borne 

by  United  States,  514v. 
Exemption,  claims  of  creditors,  514nnn^. 

Taxation,  514nnn^. 
Expense     of     administration     Uorne     by 

United  SUtes,  514v. 
Extension    of    time   for    application   for, 

614uu%. 
Forms  of  policies,  514c,  514vv. 

Conversion  into  other  forms,  514yv. 
Fraudulently   obtaining   or    receiving   of, 

punishment,  514nnn,  514nnn^. 
Installments,    payment,    credits    to    dis- 
bursing clerk,  514 w. 
Masters,  officers  and  crews  of  American 
vessels,  514b-514k. 
Amoimts,  514cc. 
Duties  of  owners,  614cc. 
Insurance  by  bureau,  614ccc. 
Masters,   officers   and   crews   of  foreign 

friendly  vessels,  514b  %. 
Nonassignable,  514nnn%. 
Not     subject     to     claims     of    creditors* 

514nnn^. 
Payment,  installments,  514uuu. 
Where  no  beneficiaries,  514uuu. 
.   Persons  deemed   to   have  applied  for  in 
certain  amounts,  514uu-614uu^. 
Premiums,  credit  for,  514w. 

Rates,  514c,  514v. 
Prisoners  of  war,  614uuu%. 
Regulations,  514uuu,  614uuu^,  514vy. 
Vessels,  freight,  cargo,  etc.,  514b. 
Foreign  friendly  flags,  514b,^. 
Form  of  policy,  514c. 
Premiums,  disposition  of  proceeds  of, 
514c. 
Rates,  514c. 
Salvage,  disposition  of,  514c. 
Marriage  of  claimants,  evidence  of,  514mmm. 
Military  and  naval  pay,  deposit  fund,  consti- 
tution of,  514mm. 
Payments  from,  514mm. 
Minors,  payments  to,  how  made,  514mmmm. 
Offices,  supplies,  etc.,  514{L 
Premiums,  514v. 

Advisory  board  to  assist  in  fixing,  514e, 

514kkk. 
Credit  for,  514w. 
Disposition  of,  514m. 
Rates,  514c,  514e,  514kkk,  514t.    * 
Proofs  of  loss,  514kk. 
Protecting    interests    under    other    policies, 

514n. 
Regulations,    514kk,    514ooo,    514s,    514uuu, 

514uuu%,  514 vv. 
Re-insurance,    American   vessels,    etc.,    with 
government  of  allied  countries,  514bb. 
Vessels,    etc.,   of   foreign   friendly   flags, 
etc.,  514bb. 
Sections  2-7,  9,  applicable  only  to  Division  of 

Marine  and  Seamen's  Insurance,  514k. 
Subpoenas,  disobedience,  invoking  aid  of  dis- 
trict court,  514kkkk. 


WAB  BISK  INSUBAHOE  (Oomt*d) 

Suspension  of  Act,  Division  of  Marine  and 

Seamen's  Insurance,  514i 
Time  of  taking  effect  of  certain  provieiona, 

514qq%,  514qqq,  514qqqQ%. 
Tide  of  act,  514nnn%. 
Unlawful  charges,  514kk. 

WAB  SAVnCOS  CEBTIFICATE8 

Amount  outstanding,  68292L 

Amount  purchasable  by  one  person,  6829L 

Appropriation  to  pay  expenses  of  issues,  etc, 

6829n. 
Authority  to  issue,  68291. 
Circulation  privileges,  6829a. 
Conditions,  6829/. 

Deposit  of  proceeds  in  banks,  etc,  6829m. 
Fiscal  agents,  6829m (%). 
Form,  68291. 
Interest,  discount,  6829IL 
Issue,  68292. 
Maturity,  6829Z. 
Payment,  68292. 

Performance  of  services  by  postal  employes, 

6829mm. 
Redemption,  68292. 
Stamps  to  evidence  payment  on  account  of, 

68292. 

WAB  SAvnros  sttakps 

Adjustment  of  claims  of  postmasters  for  loss- 
es by  burglary  and  fire,  7211a. 
Expenses  of  sale  and  distribution  of,  68292)^. 
Issuance,  terms  and  conditions,  68^2. 

WABTmE  PBOHIBITIOK  ACT 

Text,  311511/1 2f-3115ii A  ih. 

WAB  TBADE  BOABD 

War  losses  on  certain  minerals,  adjustment, 
8115iVi5e. 

WASHIHGTOK  AQUEDUCT 

Control  by  Secretary  of  War,  SSlla. 
Part  of  for  playgrounds,  3d45a. 

WASHIHOTON  LAKE 

Post  lantern  lights,  etc.,  on  Lakes  Union  and 
Washington,  8439b. 

WASTE 

Necessaries,   3115^fE. 

WATCHES 

Internal    revenue  tax,  accounting  for,  refusal 
or    failure    to    account    for,    penalties, 
6871i^h. 
Amount,  6309%f. 
Collection,  refusal  or  failure  to  collect, 

penalties,  637114b* 
Information,   refusal  or  failure  to  give, 

penalties,  6371i^h. 
Overcollections,  credits  for,  6371^k, 
Overpayments,  credits  for,  6371  ^k. 
Payment,  lessee  to  pay,  when,  6371^m. 
Refusal  or  failure  to  pay,  penalties, 

6309^,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,   taxes  on  articles  for   export, 
6371%k. 


OONBRAL  INDBX 
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WATOHE8  (Cont'd) 

Internal  revenue  tax  (Cont'd) 
Betuma,  63091^,  6371%J. 

Attestation  instead  of  oath,  6871^J. 
Refusal  or  failure  to  make,  penalties, 
6371^h. 
Time  for  payment,  6309%f. 

WATCHMEN 

Census  office,  918. 

Coast  and  Geodetic  Survey,  salaries,  8661a. 
Postal  service,   first  and   second  class  post 
offices,  hours  of  labor,  7238b. 
Services  on  Sundays  or  holidays,  7239c 

WATERS  AHD  WATER  COURSES 

Bee  Navigable  Waters;  Rivere  and  Harbors, 

Reservation  from  stock  raising  homestead 
entries  of  lands  containing  water  holes, 
4587J. 

Water  terminal  and  transfer  facilities,  re- 
ports as  to,  9874a. 

Waterways  Commission,  10003% a. 


Navy,  pay,  2865a. 

WEAPONS 

Possession  by  alien  enemies,  pp.  1489-1492. 
Resisting  immigration  official  with,  4289%i. 

WEARING  APPAREI. 

Internal  revenue  tax  on,  6809%a,  e809%e. 

WEATHER  BUREAU 

Printing,  845a. 

WEIGHTS  AND  MEASURES 

National  Bureau  of  Standards,  director, 
member  of  commission  to  standardize  screw 
threads,  8907uu. 

Screw  thread  standards,  8907uu-^907x. 

Standard  time,  8907r-8907a. 

WHARVES 

Bee  Vessels. 

Acquisition  by  United  States  of  wharves  of 
certain  corporations,  3115 jj. 

Proclamation  of  President,  p.  038. 
Construction  in  Canal  Zone,  6829a. 
Enemy   aliens  not   to   approach   within  one 

hundred  yards  of,  pp.  1489-1492. 
Lease        or       requisition,        compensation, 
3115i/i«j. 

Operation,  proceeds,  8116i/i6Jjj. 

Partial  invaUdity  of  act,  3115Vi6kk. 

Suits  against  United  States,  3115i/iejj. 

Violations  of  act,  punishment,  3115 Viek. 
Priority  of  use  of,  3115i/i6iii. 

Partial  invalidity  of  act,  3116i/i6kk. 

Suits  against  United  SUtes,  3115i/i6Jj. 

Violations  of  act,  punishment,  3115Vi6k. 

WHEAT 

Bee  Conservation  of  Food  and  Necessaries, 

Guaranteed  price,  fixing,  etc.,  3115  ^kk- 
3115%kk(ll). 

Proclamation  permitting  use  of  in  manufac- 
ture of  non-intoxicating  beverages,  p.  685. 

Purchase,  storage,  sale,  by  President, 
3U5%j. 


WHISXT 

Bee  Dietaied  BpiriU  and 

WHOIJSSAI.E  DEAIiERS 

Bee  Opium. 

WHOI.ESAI.E  UQUOR  DEALERS 

Bee  Distilled  Bpirits  and  Wines. 

WIDOWS 

Allowance  on  death  of  officer  or  enlisted  men 
in  navy  or  marine  corps,  2870. 

Homestead,  widows  of  soldiers  or  sailors, 
46Q2a. 

Honorably  discharged  soldiers,  sailors  and 
marines,  preference  to  appointments  in  ex- 
ecutive departments,  etc.,  3214a. 

"WIIiD  BIRDS 

Bee  Birds. 

WILLFUL  AND  MALICIOUS  INJURIES 

Discharge  in  bankruptcy!  effect  on  liability, 
9601. 


Bee  Estate  Tats. 


Bee  Distilled  Bpirits  and  Wines. 

WINES 

Bee  Dismied  Bpirits  and  Wines;  Fermented 
Liquors;    Intoxicating  Liquors. 

WINE  SPIRITS 

Bee  Distilled  Bpirits  and  Winee, 

WINGS 

Signal  corps,  1867L 

WITNESSES 

Absence  of  homestead  entrymen,  4532c. 
Compelling   attendance,   etc.,    adjustment   of 
certain  war  contracts,  3115i«/i6a. 

Auditor  of  Porto  Rico,  3803gg. 

Boards  to  determine  compensation  of 
federal  controUed  transportation  sys- 
tems, 3115%c. 

Bureau  of  Biines,  employes  of,  3115HJj. 

Bureau  of  War  Risk  Insurance,  514kkkk. 

Gommissiion  to  investigate  salaries  of 
employes  of  postal  service,  609a. 

ISnforcement  of  Revenue  Act  of  1918, 
6371%b,  6371%e,  6371%p. 

Immigration  inspectors,  4289^1. 

Joint  Commission  on  Reclassification  of 
salaries,  3270b. 

Minimum  Wage  Board,  3421^d,  3421%J. 

Secretary  of  Agriculture,  796aa. 

Supervising  inspector  of  steam   vessels, 
8214c. 
Competency,  violation  of  liquor  laws  in  Alas- 
ka, 3643ii. 

Violation   of  liquor  laws  in  District  of 
Columbia,  3421^e. 
Fees,  aliens  detained  as  witnesses,  4289^j. 

Porto  Rico,  3803tt. 

War  risk  insurance  act,  514kkkk. 
Incriminating  testimony,  Alaska,  prohibition 
Uws,  364311. 

District  of  Columbia,  prohibition  laws, 
3421%  e. 

Porto  Rico,  3803aa, 
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OBNBBAL  INDBZ 
[R«ferenoe8  are  to  leotlims,  «ze«i»t  where  otherwise  indicated.] 


WITNESSES  (Cont'd) 

Internal  Revenue  officers  Bummoned  as,  ex- 
penses not  to  be  paid  from  appropriation 
for  collection  of  internal  revenue,  5859e. 
Mileage,  war  risk  insurance  act,  514kkkk. 
Porto  Rico,  compulsory  process  in  criminal 
cases,  3803aa. 
Fees,  3803tt 

Incriminating  testimony,  3803aa. 
Power  of  auditor  to  summon,  3803gg. 
Right  of  accused  to  confront,  8803aa. 
Search  warrants,  examination  before  issuing, 
10496%d. 

WOMEN 

Employes  In  District  of  Columbia,  3421^a- 

3421  %w. 
Employment  of  wives  of  soldiers  and  sailors, 

243a. 
Preference  in  employment,  census  office  dur- 
ing decennial  census  period,  915. 
Food,  etc.,  conservation  act,  3115%d. 
Suffrage,    amendment    to    Constitution    pro- 
posed, p.  2678. 
Hawaii,  3704a-3704d. 

WORDS  AND  PHRASES 

Active  service,  3078%  aa. 

Admissible  assets,  63367/ieh. 

Admission,  6309%a. 

Affiliated  corporations,  6336Hs0. 

Alcoholic  liquors,  3421%  a. 

Aliens,  4289%a. 

Ally  of  enemy,  3115 ^aa. 

Army,  2813e. 

Article  of  war,  2813e. 

Associate  nation,  10212hi/ia« 

Association,  8830%  a. 

Authorized  enlisted  strength,  2578aa. 

Auxiliary  vessel,  p.  2316. 

Bank  or  banks,  8115%aa. 

Billiard  rooms,  5890o(8). 

Board,  3421  ^a. 

Bond,  6829iii(d). 

Bonds,  6829iii(d). 

Borrowed  capital,  6336T/i«b. 

Biowling  alleys,  5980o(8). 

Brokers,  6980o(l). 

Brother,  514mmm. 

Camp,  station,  fort,  post,  cantonment,  train- 
ing or  mobilization  place,  2813e. 

Camps,  station,  cantonment,  cam]>,  fort,  post, 
officers'  of  enlisted  men's  dub,  2813e. 

Car  service,  8563(8). 

Charter,  3115Vi«^ 

Child,  514mmm. 

Circuses,  5980o(6). 

Collector,  6336%a.  6371%a. 

Commissioned  officer,  514mmm. 

Commissioner,   514mmm,   6371%a«  • 

Commissioners,  3421% a. 

Common  carrier  by  water,  8146a. 

Common  carrier  by  water  in  foreign  com- 
merce, 8146a. 

Common  carrier  by  water  in  interstate  com- 
merce, 8146a. 

Conditional  beneficiary,  514tttt 

Corporation,  6371%a. 

Court,  3078%aa. 

Customhouse  brokers,  5980o(4)* 

Cut,  9517a. 

Dealer,  6371%m(C9. 


WORDS  AND  PHRASES  (GoAt'd) 

Dealers  in  leaf  tobacco,  6168(f). 

Demand  deposits,  9801. 

Dividends,  6336%b,  6336Viea. 

Documented  under  the  laws  of  the  United 
States,  8146a. 

Domestic,  6371%a. 

Enemy,  3115  %aa. 

Engraving,  9517a. 

Enlisted  men,  514mmm,  4678a. 

Enlistment,  514mmm. 

End  of  the  war,  514i. 

Evil  practices,  3115%k,  dll5%kk(49. 

Executor,  6336%a. 

Explosive,  3115%aa. 

Export  trade,  8836%a. 

Factory,  3115Viea. 

Fiduciary,  6336%a. 

Fiscal  year,  6336%a,  6336T/i«a. 

Flag,  standard,  colors  or  ensign,  S368II. 
Foreign,  6371%a. 

Foreign  government,  7678o. 

Government  contract,  6371% a. 

Government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  U, 
1918,  both  dates  inclusive,  6371%a. 

Grandchild,  514mmm. 

Gross  income,  6336%ff,  6336%p. 

Hoarded,  3116%  gg. 

Importer,  6287g. 

Inadmissible  assets,  63367/2  «h. 

Ingredients,  3115%b. 

Injury,  514mmm. 

Insured,  3078%g. 

Insurer,  3078%  g. 

Intangible  property,  63367/i«lu 

In  the  naval  service,  2869a. 

Intoxicating  liquors,  d643b. 

Invested  capital,  63367/i5i. 

Liquor,  3643b. 

Man,  514mmm. 

Manufacturer,  6287g. 

Material,  3115i/i«a,  3115i/ied. 

Military,  281Se. 

Military  or  naval  forces,  514mmm. 

Military  or  naval  forces  of  the  United  States, 
6371%a. 

MiliUry  service,  3078%aa. 

Minor,  3421%a. 

Natural  wine,  6110f. 

Navy,  1949b. 

Net  income,   6836%f,  6336%oa,   63367/iaf. 

Net  loss,  6386%cc. 

Occupation,  8421%a. 

Other  persons  subject  to  this  act,  8146a. 

Paid,  6336%a. 

Paid  or  accrued,  6336%a,  6336T/i«a. 

Paid  or  incurred,  6336%a. 

Parent,  514mmm. 

Par  vsJue  of  stock  or  shares,  6336^  A  eh. 

Pawnbrokers,  5980o(2). 

Pay,  514mmm. 

Period  of  military  service,  3078%aa. 

Person,  3078%aa,  3115i/iea,  8115i/ied, 
3115Vi  ef ,  3115%kk  (10) ,  3115%p, 

3115%bb,  3115%aa,  3115%d,  5896,  6287g, 
6371%h(d),  7628h,  8146a,  8146t 

Personal  service  corporation,  6336%at 
63367/i«a. 

Persons  in  military  service,  3078%a&. 

Plant,  3115Vied. 

PoUcy,  3078%g. 


OBNEBAL  INDEX 
[References  are  to  eeetloiui,  except  where  oCherwlee  indicated.] 
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WORDS  AND   PHRASES   (Ooat'd) 

Premium,  8078%g. 

Present  war,  6371^a. 

Prewar  period,  68867/i«d. 

Print,  0517a. 

Producer,  62878. 

Pure  sweet  wine,  6112. 

RetaU  dealer,  6287g. 

Retail  price,  6204c  (b). 

Reyenue  Act  of  1916,  6871^a. 

Revenue  Act  of  1917,  6371^8. 

Riding  academies,  6980o(10). 

Rural  post  roads,  7477bb. 

Secretary,  6371^a. 

Securities,  3115%pp. 

Ship,  8116i/i«a,  311«i/ied. 

Ship  brokers,  5980o(3). 

Ship  yards,  8146t. 

Shooting  galleries,  5980o(9). 

Sister,  614mmm. 

State,  9188%  (h). 

Tangible  property,  6336T/i«h, 

Taxable  year,  68d6%a,  68867/i6a,  6886%h. 

Taxpayer,  6871%a. 

Termination  of  the  war,  8078%a«. 

Theater,  5980o(5). 

The  beginning  of  the  war,  3115%a«. 

To  trade,  3116%aa. 

Trade  within  the  United  States,  8836%a. 

United       States,       3116i/i6a,       3116iAed, 
3116Vi  ef ,  4289%a,  6371%a,  7628h,  10514a. 

Vessel,  8146a. 

Vessel  of  war,  p.  2316. 

War  material,  3116i/i6a,  10212hVis. 

War  premises,  10212hi/ia. 

War  utaities,  10212hi/i6. 

Wholesale  dealer,  6287g. 

Widow,  514qqqq. 

Wife,  514r. 

Wine  spirits,  6112. 

Withholding  agent,  6336%a. 

Woman,  3421%a. 

WORXMEK'S  COMPENSATION  ACTS 

Admiralty  causes,  rights  to  saved,  1233. 
Amounts  received  exempt  from  income  tax, 

6336%ff.  ^^  ,„, 

Jurisdiction  of  district  courts,  991(8). 


WORK  SHOPS 

Internal  revenue  tax  on  employera  of  difl* 

dren  in,  6336%a-68d6%h. 
''Shipyard"  includes,  8146t. 


Officers,  minimum  number,  82261 

WRITINO 

Public  contracts,  when  writing  la  necessary, 
6895,  6895a. 

WRITS 

Revenue  Act  of  1918,  enforcement,  6371^p. 

WTOBfINO 

Potash  lands,  leases,  4640etti 

YACHTS 

Internal  revenue  tax  on,  accounting  for,  re- 
fusal or  failure  to  account  for,  penal- 
ties, 6371%h. 
Amount,  etc.,  5980q-^980t,  6309^(20). 
Collection,  refusal  or  failure  to  collect, 

penalties,  6371^b. 
Computation,  5980q. 
Credits,  5980a. 
Information,  refusal  or  failure  to  give, 

penalties,  6371%h. 
OvercoUections,  credits  for,  6371%k. 
Overpayments,  credits  for,  6371  %k. 
Payment,  lessee  to  pay,  when,  6371%m. 
Refusal  or  failure  to  pay  penalties, 

6309%d,  6371%h. 
Vendee  to  pay,  when,  6371%m. 
Refunds,   taxes   on   articles   for   export, 

6371%k. 
Returns,  6S09%d,  6871%j. 

Attestation  instead  of  oath,  6371%j. 
Refusal  or  failure  to  make,  penalties, 
6371%h. 
Sale  or  lease  price,  6309%b. 
Time  for  payment.  6309%d. 
Officers,  minimum  number,  requirement  not 
to  affect,  8226. 

TEIXOWSTONE  NATIONAI<  PARK 

Commissioner,  salary,  1451a. 
Roads,  extensions,  5201. 
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